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''A!firmativeaCtionJUJS,been'goodfor America. That does not in~~n it lias. ' 
always been perfect. It ,does not meanit'shojJ.ld go on forever. It should:be , 
retired. when its job :is, do.ne"aiuJ I am,tesolved tluit thGt day will'come. ,': ,:', 
But.... thejob./snotdone:.:'.',.. " " ";' 

,~, ' , President Bill ClintO'ri 
Ju.ly~19, 19?5 ";',: 

, ',' 

EWe must' not become the'first generation (i Americ~nssinc~ the end 'of Rec~'ns~ctio~ to .' : 
, riarro\y the reach of equ'al op,portunity. ,We mustconti~ue thestniggle t()wardequal ' , , : 
,opportunitYfo(allandspecia.Jtr~atm~ntfor Ilone.';America canno(afford to, waste"a single' 

, person as we confront new,challenges. AffJIIliaiive Actio~ has closed~any gaps In,' " 
':economic opportunitY, butwe)till have a long way 16 go. ' ". ' 
. , .• .. ' '," . .' 'i~.' " '. ",,:' ,;'.' 

, ' The uneniploYnie~t rate for'African-Afuericans f{~niainS~bori(tWice,tIia~ 'of whItes: ,Women ", 
,-C,,-,-,,_', stillniake only 702%as"much''as men. Womenandmip.orities hold 'less than,5.'%' oftJIe SeniOF- ' 
, " " management p6sitiopsjn thenation~s'largest:com.p3.nieS.The :rederalgovernmentreceiverl,,' " 

, ,more' than '90;000 c'oinplai,nis of employment disctimmatioJ) ,base~on race; ethriicityand " 
'gender in 1994. "Hate,Crime~'~mdyi()lenceaie.~tili ugly tealitiesin the lives'of many" 

.~. . '. • -.f . ',,<, 1 '.~' .,., \ ... ' ','t ' " • ~ <

Americans.," ',',~' ' " " , ' 
\ .-. -.\ 

.' >' r " ,,,, .~ 

President ClintQn'belie~esithei~ is ,stiU a ;need foraffrrmative ~ctiQh that,is dorte fight:-- w~ 
, . need to mend it,ilot eridit. there still exists a compelling need for race-consCious , ' 

, affirffiative,actionmeasures in federal procurement that targeth~sistance to sma}l businesses 
ow~ed by' socially andeconoIl1ically' dis~dvantaged:lpdividuals! As we approach the. 21st 
centUry,' President Clinton believes',we. mu.st' rest6r~ the.. AmericaI) Dream to all AIhericaIls i ' 

findcommongr6und amicI Oll,t great diversi~, and'strength,en,the A,mericancominitment to 
'equal opportunity for alL' . ,',' ", . ' " "',"" , " , .:," 

, :. ',. ,,. 

A RECORD, OF' ACCOMPLISHMENT:

.' ,,', 

Done Right', AfflrD,l3tiYe ACtionWorb: In', 1995, President Clinton orde'r~d:a review 
of the federalgovenunent's. affirmative actioi:tprogranis~ That review' concludel that. 
affirrnativeactioIi'js stiHaneffectivetool toexpand't~cortomic~mde4ucational ' , ' 
opportunity: " ,','" , , ',', ,'" ',,' , 

, ",'i 

The fui1itary,;sapp~oach, etistiri1;lg i{fu~ ,a\vide poolof qualified candidat~s for' 
, , ,"every promotion, h(is given us the', world' s:m()st diverse and, best qualified 

J!lilitary leadership,~" ", """", " ", ~". 
~':1cati9n DePartm~ntprograms t4rgeted at minorities db a, lotot' g09dwith a' 
miillmaCinvestmenf.,~ about 40:'c¢ntsofevery $1 ,000 in student<aid ... ' ," , ' 

",' Th~ affnTIiative'action program administ\!red by ,the,Depart:nientof'Labor"tha~ 
, ',was enhanc~d by President' Nixon" has 'prevented discrimiJiation and fost~red 
, 'equal employment' for,all,Amencans,m.cluding,women,miI1orities, the:disabled 
, 'arid veterans':;:,.'withoutquotaS or mandatedout~onid. ':'," ',':, : 
" Affirmativ,e ,action has helped bu~ld 'up firms o~ned by hiinorities' and wo'ine~: 

who \yere,historically exclqded~ ,and ' has helped a ,new generation of " 
entrepreneurs to,flouris~: :fost~ringiS<?lf-'reliance.and ecollomic growth~," ", 

, ,'. 
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,Presiden:tiaI Direc~ive~oEnsu~e Affirmative Action: 'O'n July r9~ > 19Q5', Pr~si~ent 
" " 	 , "CliIitQn,di.recte«(a.~y~e~eral ag~D,cies:toc9mply:with the Supreme Court"s decisicrt iq;: " .. 	" 

, Adarand and to. 'apply. fcur istanqards''loD,lake suiet1?-~t.all aff1i:mative acticn prOgrams, 

';,are fait: ,"'~:"",' ,,' , " ',',', ',. """ '" ,:':,;', , ~, . ",';. ",,', ,:". ,"" 


,It' " No. quota's. ,,',' ' " 

. " ' ',", " (.' ,~, , " :' ": ' ~. .\ 	 , ,'., 

No. reverse 'discrimin(,lticn:', ' ,",.,;,' '." 
,',I No. preferences (0.1' unqualifi~d indiyi,dtials. .0, , • 

, " 

0, Nc':cc'ntrnuaticn cft prOgrams that have nwt their g<jats.' ," :' , " ' 
, Any,prcgram thatdces' nct mee(any ~f these principles' must be eli~'inated cr. 

, , 'change~L ,,' " ", 
" 

,,", ' 
,J",.' 	 'I). 

" ," :The:Ad~ifli~tiatic~ has 'already su~pe~ded progra~s that did not rneet the, Supreme " 

, ','Ccurt's:guldelines in Adarand and has propcsedprccurerrientrercrms'that: '" ", 


S3:feguard against fiaud'andabuse to e~tire¢at the benefits'of affll1l1ative ' 

, ,actipn gooriIY,'toJndividualsandbusrnesses ~at are, deserving.; " ~o ',,' ',' 


• ' 	Require theuse'of.race-neutrai' meanS~stich as 'cutreath andtechiiicat,assi~~nce 
, to. inc~se inincrityopportUnitY and partiCipation'in federal procurement; , ",' 

, , -, 	 'E$rre that race'wil1n()t."be"relie~ 'upc)ljo',as the so.Ie fa~tor,in::prcctIr~ment :'::, 

, " 'oecisic'Os -- ,criIyqualified 'businesses', will recei:v:efederalprocuh~rnent a.wa~ds;, 


., 0 Prcviej,e.aset ofilllirket driven.,beilchmarks fcreach iildustry~'- nct ,quotas,,--to 
ens:ure that race-cons~ious.procurem~nt :is nct : used unneces~arily; ;. , " " 
Ccntinue thl"usecf several, rac~-:ccnscicus contracting m~chanisms -to. prcmcte 
•minciiiYprocure~eht,'including'theSh1an Busiri.ess':Adm'icistration;s 8( a). ", ': :, .' 

, 	 " " 'I}' " "' :., 

prcg;ram; ,~"'0 • 	 ';'.' • ' .,", ',.' • 

..,.';" , 	 ," ':, AVOId any undue bqrden·cn ncnbeneficiaries cf the:progr~m ..... . 
'. ' • "' .. ' "I" 	 " J 

• ..' Emplo~ent Guidim~e: The ¢liritc~' .A:dministr~tio~ iss~ed 4etailed guIdance cn th~ 
",' .. 

',' 	 . prcper' useofrace)nfederal emp'icy'mentl,mder,Actarand. .." " " .. '" . , 

• 	 .. Litigation:' TheClin.tcn;Aci~inistr~iion l~;ccntihuingtc ,d~fend ~~tise ;cf~ifirmative' 

'adicn'contracting under the'8(a) prcgram in several ccurt caseshrOlightsihce: . . 

, Adaraild.Pre~ident ClintcnalsciIistructedthe jtistice';Bep'~ftment tctlle:a brief in' .' 


.. " . • ~ , ' , ..' • _ . ,J. ", " .", . -' :,' ,,', ' , • • " , I' • .' • . ',' '"i 

supp0rtcf the;~~tecf Texas~ petiticn to. .theSuprem~.'C:QiIrt.in th~ Hcpwccd caseic .', " : .'"'. " 

up'hc~d the University cf rexa~ l.aw Schccrs intereSt"in promcting'racial diversitY of' ' .. ' . 
. i~ student bcdy.:The 'Adr'ninistratioI). strcnglyoppcs~s federal and stateinitiatives:~u~h .' 

" 	 , 'as the DCle-Canady' biliaildthe Cat'ifc,rniaCivil Rights 'Initiatiye 'that would tuinback . 
, 	 'J' 

thtidcckon'the federalg'cverriInent's historic;,/bipaitisanccmmitment to eqti~t;::,. " ',; 
" . cppcrtunitY and eliIDinate'.affirmativeacticnin Galifcmlafcrmincrities and ",;6men: .. .' .,' ,',. 	 ,;', ,:1.,' " . ' ,,' . ,. 'I"~ 

, ~~ -, ;. 

.• <.,:Helping Distres~~d C~mmimi~i'es: Presld~ni CliIlicn h~s 'iss~ed~*Ex~~utive 'Order. 
: ' iaunching.the pmpqwerment Contracting program~a~<provides,a,'suppl~me'nt;. nct ~:':, 


'replacement,. to e~isting 'federal procurementprogram$. :Und~r the;~mpow~rment',· 

.Ccntracting"Ord~r;iIieprognim will cffer· incentives fcr',governineht ,contracting, , ; 


, 	 > :' '.,••" 	awards to businesses in ~istressed ccmmuru~ies 'that hire a :significant number cf 
residents and' that generate' signif1cant eccnomic activ.ity -.in lo.w.-inccJ11e areas. 
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THE CHALLENGES AHEAD:"· 

President Clinton willcontiriue to work to ensure equal'~pportutriti' for all ~erica~ artd to 
prevent this issue from dividing us. There are those who would use this issue to divide 'us. 
They must not succeed. America will survive and prosper as a society. only ifwe are . 
confident and united. Today in America, many rach;l1 and ethnic grotips live and work 

, together in haImony -- an achievement unmatched. in. hUinan history. President Clinton'· 
b~lieves 'we have a responsibility to renew and 'strengthen' the ide~!s that roster that unity .. 

.'\' . 
May 1996 
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. Affirmativ~ Action in Employment: 
. An Overview· 

Affirmative action in the employment arena 
refers to two types of government-ordered 
programs. The first is the federal contract 
compliance program (enforced by the Office of 
Federal Contract Compliance Programs, or OFCCP, 
in the US Department of Labor) in which a 
presidential executive order (E. O. 11246) requires 
firms with federal contracts to develop goals and 
timetables for hiring women and minority men for 
occupations in which they are underrepresented and 
to make annual reports on the progress they have 
made. The OFCCP requires that approximately 
200,000 federal contractors (who employ one 
quarter of the civilian workforce) file affirmative 
action plans, which generally compare the 
proportion of women and minorities in a firm with 
the proportion of women and minorities in the labor 
force (OFCCP data, FY 1994). 

The second type of government program 
includes a variety of steps employers (private firms, 
state and local governments, and federal 
governmental agencies) are required to take as the 
result of court involvement in the resolution of 
discrimination suits (brought under Title VII of the 
Civil Rights Act). Compliance with Title VII falls 
under the jurisdiction of the Equal Employment 
Opportunity Commission (EEOC) Jor private 
employers and the Department of Justice for state 

.0-, 	 and local governments. Federal employees must 
first bring a complaint to their department's equal 
employment opportunity office, but they may also 
file a complaint through the EEOC if they are 
unhappy with the outcome of their own offices' 
processes. 

The EEOC received 91,189 complaints in 1994 
from employees who feIt they had been victims of 

discrimination. Twenty-six percent of these 
complaints were instances of alleged race 
discrimination, and 21 percent involved alleged 
sex discrimination. After dismissing the 
complaints that they believed did not have 
sufficientproof of discrimination, the EEOC was 
left with 3 to 4 percent of the original 91,189. 
They litigated 418 of these "sufficient cause" 
cases. l 

In addition to implementing required 
affirmative action steps, employers may engage 
in voluntary programs fora variety of reasons: 
because they want to attract the best qualified 
workforce they can find; because they value 
diversity; because they are responding to concerns 
raised by employees, unions, and community 
members; because they wish to avoid charges of 
discriminatioh. The extent to which'voluntary 
affirmative action exists is difficult to measure 
because there is neither an enforcement agency 
collecting data on these programs nor a court 
system in which these voluntary affirmative action 
steps are recorded. 

In order to determine the overall prevalence 
of affirmative action programs in the workplace, 

. both voluntary and involuntary, Professors 
Konrad and Linnehan of Temple University 
recently asked 138 public and private employers 
in the Philadelphia area if they had implemented 
any of several affirmative steps in hir ing, 
promoting or firing, and found that 37 percent 
had implemented one or more steps that take into 
account the race or gender of an employee, while 
58 percent had adopted race- or gender-neutral 
policies also designed to improve the fairness and. 
openness of personnel procedures. 2 

f EEOC data, cited in Arndt, 1995. 

2 Konrad and Linnehan, 1995. 
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'THE~PR'OGRESS OF WOMEN AND MINORITIES 'IN THE WORKPLACE 

How successful has affinnative action been in helping women and minorities achieve greater equality 
in the workplace? In order to measure its success, we must first look at the gains made by.these groiIps in 
the workforce during the time period in which affirmative action programs (both voluntary and required) 
were implement.ed. 

Growth in the Labor Force 

As Table 1 shows, women increased their share of the total labor force dramatically between 
1965 and 1994, from 35 percent to-almost 46 percent. In the past decade, between 1985 and 1994, 
neither black nor white women's share grew rapidly, although the female workforce of other racial 
and ethnic groups did, One group in particular, Asian women, has experienced higher rates of 
immigration in the recent past, which may at least partially account for the increase in the number 
and proportion of Asian women in the labor force. However, black and white women have recently 
increased their share in some specific occupations--for example, accountants and lawyers, as illus­
trated in Table 2. 

Table 1. 

Civilian Labor Force by Sex and Race/Ethnicity, 1965-1994 


(Persons 16 Years and Older, Numbers in Thousands) 


1965 1975 1985 1994 %Change 
1965-1994 

%Change 
1985-1994Number Percent Number Percent Number Percent Number Percent 

Total Labor Force 74,455 100.0 93,800 100.0 115,500 100.0 131,000 100.0 75.9 13.4 

Women 26,200 35.2 37,500 40.0 51,000 44.3 60,200 45.9 129.8 18.0 
White 22,736 30.5 32,500 34.6 43,500 37.7 50,300 38.4 121.2 15.6 
Black 3,464 4.7 4,200 4.5 6,100 5.3 7,400 5.6 113.6 21.3 
Other N/A N/A 800 0.9 1,500 1.3 2,500 1.9 N/A 66.7 
Hispanic N/A N/A N/A N/A 3,000 2.6 4,800 3.7 N/A 60.0 

Men 48,255 64.8 56,300 60.0 64,400 55.8 70,800 54.0 46.7 9.9 
White 43,400 58.3 50,300 53.6 56,500 48.9 60,700 46.3 39.9 7.4 
Black 4,855 6.5 5,000 5.3 6,200 5.4 7,100 5.4 46.2 14.5 
Other N/A N/A 1,000 1.1 1,700 1.5 3,000 2.3 N/A 76.5 
Hispanic N/A N/A N/A N/A 4,700 4.1 7,200 5.5 N/A 53.2 

Note: Hispanics may be of any race. Data for Hispanics are not available before 1980. For 1965, Black also includes Other Races. 
Source: U.S. Department of Commerce, Bureau of the Census, Statistical Abstract(s) 1976:571, 1989:627, 1995:627. 

By nearly all measures, women's earnings have improved relative to men's (although it should be 
kept in mind that part of the improvement in the ratio is due to the fall in men's real wages, which 
have still not recovered to their peak in 1973). Yet relative to the progress women have made in 
other countries, women in the United States could be expected to have done better, given our strong 
national commitment to equal opportunity and affirmative action. 

Different groups of women have fared differently in the United States. Although the pay gaps 
between white men and women of color and between white men and white women have narrowed, 
especially in the 1980's, differences persist between white women and women of color. An IWPR 

2 
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study based on data from the Survey of Income and Program Participation (SIPP) found that minor­
ity women are four times as likely as white men to work in low wage jobs, while white women are three 
times as likely to work in these types ofjobs.3 

Growth in Specific Occupations 

The number of women in management-level jobs has increased enormously, particularly in the 
1980s. Contrary to popular belief, this progress has not come at the expense of minorities, who 
enjoyed even greater increases than did white women during this time period. As Figure 1 shows, 
women and men of color, on average, doubled their representation in management jobs (from 3.2 
percent to 6.9 percent for women of color and from 4.7 percent to 7.2 percent for men of color), 
while white women's share of all management jobs increased more slowly, by about one-third (ail 
8.2 percentage point increase, from 27..1 to 35.3 percent). However, although minorities have 
significantly increased their share of management jobs, they are still underrepresented in that occupa­
tional area (unlike white women, who are now proportionately represented). 

Figure 1. 
Distribution of Managers by Race/Ethnicityand Sex 

1980 1990 
White Female Minority Male White Female 


4.7% 27:1% 

.. Minority Male 
 Minority Femal 

Minority Female 7.2% 6.9%
3.2% 

White 

Source: Lois Shaw, Dell Champlin, Heidi I. Hartmann, and Roberta Spa Iter-Roth, The Impact of the Glass 
Ceiling on Minorities and Women. Washington, DC,: Institute for Women's Policy Research, 1993. 

White Male 
50.6% 

Table 2 shows a selected number of male-dominated and mixed occupations (all with less than a 
70 percent female workforce) in which women have generally increased their representation during 
the past decade, as well as two female-dominated occupations' in which, overall, women have de­
creased their representation. The mixed or male-dominated professional occupations listed (e.g., 
administrators, accountants, lawyers) show increased shares for both white women and women of 
color, except for physicians, where black women's share decreased and Hispanic women's share 
remained static between 1983 and 1994. Several other occupations (e.g., computer equipment 
operators, general office supervisors, private guards, and bus drivers) show decreases in the occupa­
tional share for white women, increases for black women, and little or no change for Hispanic 
women. Several other occupations such as police, scheduling clerks, and mail carriers show healthy 
growth for all ,groups of wome~. In the two female-dominated occupations shown, white women 
have decreased their share, ~hile the representation of black and Hispanic women has generally 
grown. 

3 Institute for Women's Policy Research, 1989. 
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Table 2~ 


Percentage of Employed Women in Selected Occupations by Race and Ethnicity, 1983 and 1994 


" 

ALL WHITE BLACK HISPANIC 

1983 1994 1983, 1994 1983 1994 1983 1994 

TOTAL LABOR FORCE 44 46 38 38 5 '5 ' 2, 3 

MALE-DOMINATED & MIXED OCCUPATIONS 
Administrators, Education & Related 41 62 35 53 6 8 1 3 
Accountants' 39 51 3~ 42 3 5 1 .2 
Lawyers 15 24 14 21 1 '2 0 1 
Physicians 16 20 13 17 3 2 1 1 
Social Workers 64 69 50 51 13 15 4 5 
Teachers, Secondary 52 55 47 50 4 4 1 2 
Teachers, Colleges and Universities 36 42 32 37 2 3 0 1 

., 

Computer Equipment Operators 64 64 54 ' 49 8 9 4 4 
Supervisors, General Office 66 66 57 55 7 10 3 3 
Clerks, Scheduling and Distribution 38 44 33 37 4 5 2 3 
Mail Carriers, Postal Service 17 34 15 31 2 3 0 1 
Police 9 16 7 11 2 5 0 1 
Guards, Priyate 21 23 18 17 3 5 1 1 
Bus Drivers 45 47 38 36 7 10 2 3 

FEMALE-DOMINATED OCCUPATIONS 
Administrative Support' 79 78 71 67, 7 9 5 6 
Registered Nurses ' 96 93 85 80 6 9 2 2 

Note: Hispanics may be of any race. 

Source: U.S. Bureau of Labor Statistics, Unpublished data from the Current Population Survey, 1983 and 1994. 


These figures show that women of diverse racial and ethnic backgrounds have entered differ­
ent occupations at varying rates. Women of color remain underrepresented in most of the 
professions shown in Table 2, except social work, where both black and Hispanic women are 
overrepresented (relative to their share of the labor force as a whole). Black women are also 
overrepresented as educational administrators, computer equipment operators, general office 
supervisors, and bus drivers. 

Occupational Segregation 

Occupational segregation is still a problem facing working women, with women being over­
represented in some occupations and underrepresented in others. The amount of occupational 
segregation observed in the labor market can be measured by an index that quantitIes the lack of 
equality in the occupational distributions' between two groups; its value ranges from 0 (perfect 
equality) to 100 (perfect inequality). In 1990, the index of sex segregation was 53, meaning 
that 53 percent of women or men would have to change occupations in order for women and 
men to have equal representation across all occupations in the economy. Race-based segrega­
tion is less pervasive in employment than sex:..based segregation when measured on a national 
level (30 for black and white men in 1990 and 26 for black women and white women)4. 

4 Reskin, 1994. 
, 
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Although both race- and sex-based occupational segregation have declined significantly, and 
substantial occupational growth is predicted in the coming years, allowing opportunity for further 
change, there are still many job markets in which there is virtually no competition between blacks 
and whites or men and women. 5 This is precisely why we have affumative acti()n and equal opportu­
nity legislation; it promotes fair employment opportunities so that people can compete for all jobs on 
a more level playmg field. . . 

Earnings Growth 

Figure 2 shows median annual earnings in constant dollars for full-tinie, year-round' workers over 
the past three decades. The graph shows that, consistently from 1967through1994, women have 
earned less than men. However, the graph also shows a fairly continuous jncrease in black and . 
white women's earnings, with no such increase for men. Real wages have been generally falling for 
both black and white men since the early- to mid-:seventies, while real earnings gains fQr black and 
white women have been relatively Steady. Black men have also partially closed the gap witi) white 
men, although most of the gains occurred prior to 1978. The graph shows that, in 1994, black women 
still earn, on average, $4,000 less than black men annually, while white women's earnings fall somewhere 
between those of black men and women. Averaged together, all three groups still,earn about $10,000 less 
per year than white men, despite the progress that has been made i:Q. closing the gap. 

Figure 2. 
. Annual Median Earnings by Race and, Gender, 
in 1994 Dollars, of Full-Time, Year-Round Workers 

. , 

Thousands ·of Dollars 

36 

32 

24 

20 

16 

12 ... 


-&0 White Male 
8 -_..... "." ...._--_......... .................._,,, ..._­

~ Black Male 

4 ........ *" White Female . 
..... Black Female 

O~~~~~~~~~~~~~~·i, , 
1967 1971 1975 1979 1983 1987 1991 

Source: u.s. Bureau ofthe Census, Unpublished data from the Curent Population Survey of various years: 

5 Bielby and Baron, 1984. 

5 



ACCOUNTING FOR PROGRESS - SOURCES OF CHANGE • 
It is clear that women and minority men have·experienc'ed,some substantial gains in the labor 

market, in terms of their earn~ngs.and their representation in certain occupations. But can all these 
gains be attributed to affirmative action efforts? Changes in other social and economic factors, in 
addition to laws and regulations; also affect employment and earnings. 

The Impact of Other Factors 

Both white women and minorities, particularly blacks of both sexes, enjoyed an increase in ~ucational 
attainment during the time period in which affirmative action programs developed. Table 3 shows that the 
proportion of black adults with at least a high school education has more than tripled since 1960; for whites" 
the proportion approximately doubled. Although black men and women have near-equal levels of education, 
a larger proportion of adult white men has completed four or more ye£!fS of college, as~mpared to white 
women. Currently, however, more women'are graduating from college than men; eventually all women, 
white as well as black, are likelyto ~'catch up", to men in college completion. 

Table 3. 

Educational Attainment by Race and Gender, 1960 to 1993 


YEAR 
"ALL RACE~ WHITE BLACK 

Male 
'. 

(percent) 
Female 

(percent) . 
Male 

(percent) 
Female 

, (percent) 
Male 

(percent) 
Female 

(percent) 

Completed Four Years of High School or More 

1960 
1965 
1970 
1975 
1980 
1985 
1990 
1991 
1992 . 
1993 

39.5 
48.0 
51.9 
63.1 
67.3 
74.4 
77.7 
78.5 
79.7 
80.5 

42.5 
49.9 
52.8 
62.1 
65.8 
73.5 

-
77.5 
78.3 
79.2 
80.0 

41.6 
50.2 
54.0' 
65.0. 
69.6 
76.0 . 
79.1 

,79.8 
81.1 ' 
81.8 

44.7 .' 
52.2 
55.0 
64~ 1 
68.1 
75.1 
79.0 
79.9 


. 80~7 


81.3 


21.818.2 
28.425.8 
32.530.1 
43.341.6 
51.5 .50.8 

. 58.4 60.8 
66.565.8 
66.766.7 
68.267.0 
71.169.6 

Completed Four Years of College or More 

1960 
1965 
1970 
1975 
1980 . 
1985 
1990 
1991 
1992 
1993 

9.7 
'12.0 . 
13.5. 
17.6 
20.1 
23.1 
24.4 
24.3 
24.3 
24.8 

5.8 
7.1 
8.1 

10.6 
12.8 
16.0 
18.4 

'18.8 
18.6 
19.2 

10.3 
12.7 
14.4 
18.4 
21.3 
24.0 
25.3 

:'25.4 
25.2 
25.7 

6.0 
7~3 

8.4 
11.0 
13.3 

.16.3 
19.0 
19.3 
19.1 
19.7 . , 

2.8 3.3 
4.9 4.5 
4.2 4.6 
6.7 6.2 
8.4 83 

11.2 11.0 
10;8 . 11.9 

11.4 11.6 
. 11.9 12.0 . 
11.9 12.4 

Note: Population 25 years and older. 

Source: U.S. Department of Commerce, Bureau of the Census, Statistical Abstract 1994:157 .. 
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Employment success for women and minorities can be partially attributed to the increased 

levels of education they have attained. Ed'ucation is the, single most importaht factor affecting 

earnings--those with more education receive higher salaries,. on av.erage" than those with less. 

Improved access to education is most lilcely due to other federal civil rights legislation; as well as 

to a generally rising standard of living that has enabled people to invest more in education. 


, ' , 

EconomiC factors .have also affected the labor market experiences of women and minorities . 
. For women, the most important change has been a dramatic increase in their labor force participa­
tion, as shown in Figure 3. 

, Figure 3. 
Trends in Labor, Force, Participation Rates of Women, 1960 and January 1995, by Age 

Percent in Labor Force 
80 

60 

40 

20 

o~____~____~__~~~____~__~~____~ 
16-19 20-24 25-34 35-44 

Age, 

Source: U.S. Bureau of Labor Statistics, Employment and Earnings, February 1995 and U.S. Bureau of Labor Statistics, 
Handbook of Labor Statistics, August 1989. . 

On the demand side,the economy has grown in the areas in which women are concentrated; occupa­
tions known as "pink collar jobs." These inclu4~ clerical work, retail sales jobs, teaching, health care, 
and social work. Thegrowtb in these fields enabled many blackwomen to leave domestic service jobs, in 
which they were highly concentrated ,before 1960,. and enter a wide range of occupations with better pay. 

On the supply side, women's increased education is also associated with increased labor force partici­
pation; as women achieve higher levels' of education, they' are more likely to participate in the labor force, 
in order to use their hard-earned skills. Also,changing cultural mores regarding child rearing and family 
size, as well as changing consumption standards, affect women's labor force decisions. In addition,' 
improved methods of birth control have likely affected women's decisions regarding their labor force 

. participation. The Pregnancy Discrimination Act of 1978 has also led to further increases in work after 
childbirth, particularly for white women. 
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The Impact of Affirmative Action and Title. VII Enforcement Efforts 

The number of empirical studies attempting to measure the effects of affirmative action efforts by 
employers has been limited by the general lack of data. One recent review of the research literature, 
by Lee Badgett and Heidi Hartmann, published by the Joint Center for Political and Economic 
Studies, found that enforcement by the OFCCP (representing that portion of afftrmative action that 
is required of federal contractors) has shown modest effects in the ~tended direction. Contract 
compliance increased the employment of women and minorities in contractor ftrms by more than 
would have occurred anyway without these policies, but the effects were generally small. The 
authors attributed the small effects to weak enforcement efforts. Hartmann and Badgett also re­
viewed the effects of Title VII enforcement on the earnings and employment of women and minori­
ties relative to white men and found a strongly positive correlation between enforcement efforts and 
gains-for women and minorities in the workforce (enforcement efforts were measured by the number 
of investigations of charges and the number of settlements). 6 An IWPR study analyzing the effects 
of the Pregnancy Discrimination Act (PDA) of 1978 found that the PDA led to increases in labor 
force participation of women of child-bearing age and greater access to temporary disability insur-' 
ance for pregnant women workers with positive impact on the earnings of women.7 

THE CONTINUING NEED FOR AFFIRMATIVE ACTION 

Because afftrmative action remedies are controversial, and women and minority males have 
made substantial progress, we must ask whether these programs are still needed. Have the gains 
that these groups enjoyed in the eighties and nineties, because of the success of afftrmative action 
and changes in other factors, reached their conclusion? Or is further progress required? Are affrr­
mative action policies the best way to achieve further gains? 

The evidence clearly suggests that women and minorities still face discrimination in the labor 
market. The index of sex segregation is substantially greater than it would be if all barriers to 
occupational choice for women and men were removed, and earnings of women and men are still far 
from equal. In addition, some of the "natural" opportunities that women experienced as the demand 
for their labor grew are likely to decline in the future. Jobs in services, health care, and education 
are not expected to grow as quickly as they have for the past several decades. 

And while the pay gap between men and women has been closing, men's real wages are likely to 
rise again as productivity increases at a faster rate. The result is likely to be a widening wage gap 
between women and men, absent all other factors which narrow the gap. Women's wages will have 
to increase at an even faster rate than they have in order to continue to close the wage gap. 

Without strong anti-discrimination and affrrmative action policies, the progress of women in the 
labor market is likely to slow. In their survey of Philadelphia f11lIlS, Konrad and Linnehan found 
that most of the employers surveyed would not have implemented affirmative action programs had 
the government not required them to do so. The reluctance of employers to voluntarily implement 
these programs emphasizes the need for continued government action. . 

6 Badge.tt and Hartmann, 1995. 
7 Spa/ter-Roth et a/., 1990. 
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A Conversation on Race and Affirmative Action 


Robert H. Bork, AEI's John M. Olin 
Scholar in Legal Studies, and Roger Wilkins, 
Clarence 1. Robinson Professor of History 
and American Culture, George Mason 
University, met at AEI on April 11, 1995, to 
discuss the theory and practice ofaffirmative 
action. The session, moderated by Ben J. 
Wattenberg, senior fellow, was part ofAEI's 
Amgen Forum, a series of public policy 
debates, lectures, and conferences sponsored 
by Amgen, Inc. An edited summary of the 
discll...'1sion follows. 

Robert H. Bork 

Preferential policies for groups said to be 
disadvantaged or discriminated against have 
been tried all over the world. Almost every­
where they have the same results: the policies 
are announced as temporary, but not only 
are they not temporary, they endure and 
expand to include more and more groups. In 
the United States today, affirmative action 
programs actually apply to two-thirds of the 
American population. 

Preferential policies also create group 
hostilities. Some societies that have employed 
these policies have had bloody riots and, in 
at least one case, a civil war. Certainly, group 
hostilities between the races are rising in 
some segments of the U.S. population, most 
notably in our universities. 

Affirmative action harms both blacks 
and whites. Whites are obviously harmed 
when someone who has never discriminated 
against anyone loses a chance for a job or a 
place in college to someone who has never 

been discriminated against on a criterion 
other than merit. 

But blacks and Hispanics are harmed as 
well, as when top universities competing for 
minority students admit applicants who are 
not fully qualified for a particular institution. 
Seventy percent of the black students who 
matriculate at the· University of California at 
Berkeley, for example, fail to graduate. Many 
of these students would have gotten a fine 
education and graduated had they gone to 
less demanding schools. Minorities also suf­
fer when their legitimate accomplishments 
are rendered suspect by the existence of 
affirmative action. 

Of all the groups seeking to benefit from 
affirmative action programs, I believe that 
black Americans are the only ones with 
anything approaching a legitimate claim. I 
would therefore abolish affirmative action 
for women and other ethnic groups right 
now and phase it out gradually for blacks in 
some way that does not cause excessive pain 
and suffering. 

Roger Wilkins 

Let me stipulate at the outset that affirma­
tive action is not always practiced perfectly. 
There have been occasions where, for racial 
reasons, a black person was placed in some 
job or position where a qualified white per­
son might otherwise have been placed. If that 
were not the case, why would Judge Bork be 
a scholar here at AEI and Clarence Thomas 
a justice on the Supreme Court? George 
Bush gave affirmative action a bad name! 

1150 Seventeenth Street, N.W., Washington, D.C. 20036 202.862.5800 Fax 202.862.7178 
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Nonetheless, I am a strong proponent 
of affirmative action-not as an African 
American or, obviously, as a woman or an 
Asian American-but as an American who 
has lived here for sixty-three years and 
whose family helped to build this country as 
slaves and as free people. I support affirma~ 
tive action because it is good for my country. 

I was born in a segregated America. I 
remember the enormously talented people 
of my parents' and grandparents' generations 
whose lives were stunted by a culture thick 
with racism. Over the past thirty years, a 
more meritocratic America than the one into 
which I was born has begun to develop and 
to utilize a broader array of the talents of all 
its citizens. 

America is not a perfect country, and 
affirmative action is not a perfect program. 
But Lord knows, when I look at women 
working on telephone lines, blacks editing 
major newspapers, other minorities serving 
on the faculties of distinguished universities, 
and even an integrated Detroit police force 
in place of the all-white police that we feared 
when I was a student at the University of 
Michigan in the 1940s and 1950s, I know I 
am seeing a better America. 

Affirmative action did not drop down out 
of the sky to punish white men. Americans 
developed affirmative action because we 
had significant problems of exclusion, denial, 
unfairness, and limited opportunity for a 
whole range of people. Blacks have had 346 
years of negative action and denied opportu'­
nities, while for whites those opportunities 
accumulated across the generations. We have 
not come near to correcting the damage done 
in the first 346 years in the past 31, but we 
are making progress. 

It is unfortunate that racial conversations 
in the United States are so rarely civil. There 
is a lot of mythology and ignorance about 
race in America, and more than a few politi­
cians who are flat-out demagogues on the 
subject. They say the most outrageous things 
in the most pleasant tones and expect you to 
reply in a civil way to outrageous falsehoods. 

A few weeks ago, the Speaker of the 
House of Representatives-a man with a 

Ph.D. in history-was asked whether he 
did not think that the centuries of oppression 
suffered by black people in the United States 
made affirmative action justified in the case 
of blacks. This most famous former history 
professor in the United States said, ·'No. 
What happened to blacks could be said of 
any number of Americans-for instance, 
the Irish, who were discriminated against by 
the English." 

That is not civil. That is not truthful. That 
is not a responsible use of the great mega­
phone that this man has. So if black people 
get upset, it isnot hlt~us~ we ~r~ inherently 
mean, but because we feel abused and bru­
talized by such terribly irresponsible uses 
of power. 

Mr. Bork 

Professor Wilkins referred to the fact that 
many more blacks, women, and others are 
now working in certain desirable occupations 
than they were in the past. In fact, if one 
examines the trend lines in blacks' and 
women's employment starting well before 
the major civil rights laws of the 1960s, as 
such scholars as Thomas Sowell and Charles 
Murray have done, one could have predicted 
that blacks and women would be pretty much 
where they are today without any government 
action. It might have taken a bit longer with­
out the laws, but it is clear that the old barriers 
were already breaking down. 

On the negative side, I have seen two 
separate estimates that the gross national 
product is 4 percent lower than it would be 
otherwise because of affirmative action. If 
that is so, then we have paid an enormous 
price, both in money and in increased social 
hostility, to accomplish not much at all. 

Mr. Wilkins 

I just do not believe that. If you look at the 
dramatic improvements in the lives of blacks 
and women in this country since 1965, you 
cannot deny that the laws and policies of 
the past thirty years have had a tremendous 
impact. 
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With respect to affirmative action making 
the accomplishments of minorities somehow 
suspect, do you really think whites look down 
on a black college graduate with a good job 
who was helped by some affirmative action 
program more than they look down on a poor 
black who is not even working? 

Mr. Bork 

I must cite Thomas Sowell again, because 
he says it best: "Prejudice is free, but discrim­
ination has costs." One of the reasons that 
discritnimltion was breaking down in this 
country is that, as businesses discovered how 
much it really costs to discriminate; they 
stopped doing it.', 

One example Sowell gives Is that of the 
bus companies in the South that opposed 
governmen.t decrees requiring them to segre­
gate their passengers---,not because they 
were good-hearted folks, but because it cost 
them customers. Discrimination costs money 
to businesses that engage in it. That-:-not 
affirmative action-is why it was breaking 
down steadily. 

Mr. Wilkins 

So far we have been discussing affirmative 
action as if it somehow began to operate 
in a society where everyone was equal. Well, 
that is just not true. Affirmative action was 
developed in order to combat real fears and 
tenacious racism and sexism, all of which 
still exist in this society today. As Justice 
Harry Blackmun said in the Bakke case, in 
overcoming racism we have to take race 
into account. 

Many argue that when you take race into 
account, then somehow white people are 
deeply harmed. I think that is wrong. What 
has really happened has been that white men, 
who enjoyed wonderful advantages in many 
aspects of American life up to 1965, are now 
forced to compete with women and minorities 
for all kinds of good things, and they do not 
like that. I do not believe that affirmative 

action, properly applied and used, is reverse 
discrimination. 

Finally, blacks in.America know darn well 
. that affirmative action has not caused people 
to be upset with each other racially. There 
have been racial problems in America since 
1619, when the first blacks were delivered 
here; there were racial problems in the 1930s, 
1940s, and 1950s; and;there are going to be. 
racial problems through the next century: not 
because·of affirmative action, but because 
racism is a deep and permaneI)t part of 
American culture. 

Mr. Bork 

I am not so sure about racism being a deep 
and permanent part of American society, but 
I agree that there will be color-consciousness 
for as 'long as this country exists. I do wish to 
point out, however, that affirmative action 
has almost nothing to do with,discrimination. 
This country is thick with laws,aJ1~:I agencies 
designed to root out discrimin~tiOl}; sucl) as 
the EEOC and the Civil Rights DivisJon of 
the Department of Education. ,We have all 
sorts of contract compliance boards monitor­
ing employment. Discrimination can be wiped 
out by these and other statutes and agencies 
and by private lawsuits. Therefore, anybody 
who gets a job today because of affirmative 
action is someone who cannot show that he 
was discriminated against. The only way 
affirmative action benefits somebody who 
has actUally been discriminated against is by 
sheer coincidence. 

Mr. Wilkins 

Let me tell you how it used to work in the 
days before affirmative action. As far back 
as the days of President Franklin Roosevelt, 
there were federal agencies with names like 
the Fair Employment Practices Commission 
that investigated complaints about discrimi­
nation by companies that received govern­
ment contracts. When asked why they did 
not have any black employees, these compa-
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nies would always say, "We tried, but we 
couldn't find any." And since these agencies 
had no teeth, no enforcement authority, 
nothing was ever changed. That is why we 
need goals and timetables: because in deal­
ing with some people, relying on good faith·· 
is not enough. 

Affirmative action does not help just black 
people, it helps white people as well. When 
youngsters from different backgrounds come 
together in a university and learn that much 
of the awful stuff they hear about each other 
is not true, all of us benefit. 

On the issue of the permanence of prefer­
ential policies, I believe we are not near the 
point where we can think of getting rid of 
them now. But there is nothing wrong with 
setting up a procedure whereby they are 
reviewed every fifteen years or so to see 
where we are. 

There is no escaping the fact that blacks 
and whites have different perspectives on 
Americansbciety. We blacks have had expe­
riences in America that most whites will never 
have. I have had the Los Angeles Police 
Department point loaded guns at me as they 
pulled me from a car in which I was riding 

. with a white man. I was dressed in a coat and 
tie, and in fact was at the time an employee 
of the federal government. Well, that does 
give a person a certain attitude about the 
LAPD and about the police ill other places 
that white .Americans would have a hard 
time understanding. 

It is difficult to have civil conversations 
when people refuse to admit the solid 
evidence you bring to the table from the 
experiences of your life. It is difficult for 
white Americans to deal with these things, 
because it is a part of this culture to dis­
miss the experiences of black ArneriGans 
and to superimpose on us the preconceived 
notions tllfitlmaQy:-not all, but many­
white Americans hold. 

Every white-American who opposes affir­
mative action is not a racist. But some of the 
white Americans .who oppose affirmative 

, action are most definitely deep-in-the-bone 
racists. 

[This conference summary was'prepared by 
Lynn-Marie Luffman.] 
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TESTIMONY OF CONGRESSMAN TOM CAMPBELL OF CALIFORNIA IN 
SUPPORT OF S. 1085 "THE EQUAL OPPORTUNITY ACT OF 1995" 

BEFORE THE SENATE COMMITTEE ON LABOR AND HUMAN RESOURCES 
April 30, i996 

Chairwoman K~sebaum, members of the Committee, thank you for inviting me to testify. 

before you today in favor 0[S.1085, "The Equal Opportunity Act.of 1995." 

I would like to focus my coniments on the general proposition that S. 1085 addresses; 

namely, that it is morally wrong for the government to discrIminate between its citizens on the 
. . 

basis of their race. Everything else is secondary. I can give you examples showing that 

affirmative action has been counterproductive, and the supporters of it can point to people they 

claim who have benefited from it. But if we never depart from the fundamental issue of whether 
. ' ,,' 

it is right or wrong, we will have the guidance we need to answer this question. 

I had the exceptional honor to clerk for Justice Byron White in 1987, the year California 

v. Bakke was decided. Because I was the only unmarried law clerk, I was given the task of 

reading the entire history of the 1964 Civil Rights Act. It took. me over three months. Then I 

briefed the Justice on what I found. What I found was a commitment to the principle I have 

stated today -- that the government must not discriminate against its citizens on the basis of race. 

No one argued that you can use race provided, on balance, it did more good than harm in creating 

role models. No one said that you can use race to distinguish among its citizens if it creates a 

diverse work place and mirrors the diversity of America. Hubert Humphrey, Senator Clifford 

Case, Congressman Morris Udall -- heroes of the civil rights movement to a person argued that it 

was morally wrong for the government to distinguish among citizens on the basis of race. That . 

is why Title VI was put into the Civil Rights Act in 1964, and which was at issue in Bakke. 
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Let me tum'to the ~ decision. Do you recognize how very narrowly we decided to 

go down this path? It was a four-to-one-to-four decision. Four Justices said it was acceptable for 
, , 

the University ofCaliforn..ia at Davis to use racial considerations in it's admission policy. Four 
e' 

Justices said it was,never acceptable to use racial considerations, and only one, Justice Powell 

said it was acceptable to race, but just a little bit; an intellectually indefensible position, rejected 

by the eight other Justices. Among the four who rejected the use offace were Justices Stewart, 

Stevens, Chief Justice Burger and Rehnquist, now Chief Justice. Our liberal friends tend to 

dismiss decisions by Burger and Rehnquist; they are wrong to do so. But to them I point to' 

Justices Stewart and Stevens. No one accuses the late Justice Stewart as being a far.:right 

conservative. And Justice Stevens is probably the most liberal member of the Supreme Court 

today. 

When I was reading the legislative history of the Civil Rights Act, I was also given the 

task ,of reading all of the briefs in the ~ case. They go uncommented upon today, but if you 

go back and look at those who submitted amicus ~ briefs and read them you get a strong 

sense of the danger many felt at the notion of the government using race. For example, B'nai 

B'rith submitted a brief which said that is all well and good for the University of California at 

Davis Medical School to create 15 places for blacks only, which they did, until you realize that 

the those who don't get into tfu,) pool of applicants even to be considered were more likely to be ' 

Jewish than gentile. 

The Bakke case held that you could use ra'CiaI considerations, a little bit, five-to-four. If 

one Justice had held to the ,principle the other four Justices did, we would have never gone down 

this road, and what we would have had is a pragmatic and effective program to help those people 



3 

" 

in need regardless of their race. Had this happened, I'm convinced that the history of race 

relations in our country over the last 20 years would have been changed for the better, 

, . 
Because of the position I take, I do not devote much time in my remarks as to how 

, 

affirmative action has done harm. There are many others who can make this case very well. 

And there are others who can come back and say it does good. Abs~act from that: You cannot 

do good by doi!lg bad. But in my State of California I had one experience as a Congressman that 

, I thought I would conclude with. 

When I nrst served in the House of Representatives, I received a letter in my office 

from a constituent who had applied to Boalt Hall, the University of California's Law School at 

Berkeley. She had received a response from the University ofCalifornia saying that, "you are 

number 43 on the Asian waiting list." This is not 1949, not 1899, this is 1989 when I was a 

freshman congressman. There was a blank in the letter where the number "43" was written In 

and another blank where the word "Asian" was written in before the words "waiting list" to tell 

her where she stood in the eyes of the state, Is there is any purported good that can justify that'" 

To tell her that she is viewed by her state as number 43 for an Asian? This state that did not &1\( 

Chinese-Americans the right to sue in civil court until the later part of the Century? My state 

that went along with the internment of Japanese-Americans purely on the basis of their race 

during the Second World War? My state that coined the hideous phrase, "Chinaman's chance." 

because it was the Chinaman who was sent to put the explosives in the Sierra Nevada when 

l-,:~:!~iing the railroads, and if the Chinaman came back after the explosives went off. that was 

alright, but ifhe did n~t, well, that was the "Chinaman's chance"? My state told a citizen that 

she was number 43, on the Asian waiting list. You can't do right by doing wrong. 
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I believe S. 1085 successfully addresses this proposition by seeking to do away with 

preferences, set-asides and quotas of any kind in federal contracting. That is whyI am happy to 

testify in favor of this bill today. 

Thank you Chairwoman Kassebaum for the opportunity to testify before you today. I 

will be happy to answer any questions you or the Committee members may have. 

### 
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Chairman Kassebaum and Members of the Committee, I thank you for the opportunity 
to testify at this important hearing. As you may know, I am the lead sponsor of the Equal 
Opportunity Act, the legislation we will discuss this morning. Senator Dole and I introduced 
the bill last summer on July 27. This legislation will, if enacted, end the use of race and 
gender preferences by the federal government in federal employment, federal contracting, 
and in the administration of other federal prog'rams. 

The principles of equal treatment and ,nondiscrimination on which this legislation is 
based are principles which are the heart of the American experience. They embody an ideal 
which generations of Americans have honored and sought to realize -- an ideal to which we 
as a people have long aspired, but an ideal which we have never fully attained in our life as 
a nation. 

In just over two weeks from today -- on May 18 -- we will mark the l00th 
anniversary of the Supreme Court's decision in Plessy v. Ferguson -- the decision which 
represents the culmination of disappointment in the struggle for equality before the law 
during the 19th Century. 

In Plessy bya seven to one majority, the Supreme Court held that Louisiana's law 
requiring railroads to provide raqially s~parate accommodations did not violate either the 13th 
or the 14th Amendments. Justice Henry Billings Brown,in delivering the Court's opinion, 
explained the difference between a distinction based on race and prohibited discrimination: 

A statute which implies merely a legal distinction between the white and colored 
races ... has no tendency to destroy the legal equality of the two races, or to reestablish 
a state of involuntary servitude. 

Brown went on to observe that "in the nature of things" the 14th Amendment "could not 
have been intended to abolish distinctions based upon color ... " According to Brown, the 
14th Amendment challenge in Plessy "reduces itself to the question whether the statute of 



., 
Louisiana is a reasonable regulation. - Brown then concluded: -we cannot say that a law 
which authorizes or even requires the separation of the races is unreasonable.... ­

, . ' 

Although the segregationist doctrine embodied in ~ has been rejected by the 
Courts -- most strikingly in Brownv. Board Qf Education -- the case itself has never been 
directly overruled. Indeed, the core holding of Plessy that government may make reasonable 
distinctions in 'the treatment of its citizens based on their race remains the law of the land. 

Although Justice Harlan's dissent in ~ has been vindicated by history, the 
principle so eloquently articulated in that dissent has not fmally been accepted by the courts. 
In words that would often be cited by those seeking to overthrow the Jim Crow system, 
Justice Harlan pronounced: 

Our Constitution is color blind...The law regards man as man, and takes no account 
of his surroundings or of his color when his civil rights as guaranteed by the Supreme 
law of the iand are involved. ' 

Harlan found the Louisiana statute unconstitutional because -the Constitution of the 
United States does not...permit any public authority to know the race of those entitled to be 
protected in the enjoyment of -their civil rights. - Simply put, government may not .. ~ 
regard to ~~ of citizens' when the civil rights of those citizens are involved.­

The color-blind ideal was the touchstone of the American civil rights movement until 
the mid-1960s. In 1947, Thurgood Marshall representing'the NAACP Legal Defense and 
Educational Fund, in a brief for a black student denied admission to the segregated 
U~iversity of Oklahoma law school, stated that principle unequivocally: 

Classifications and distinctions based on race or color have no moral or legal validity 
in our society.' They are contrary to our constitution and laws... 

hi the face of the vociferous opposition to the Equal Opportunity Act and any other 
proposal to end the use of preferences, we would do well to remember the long battle thai 
was fought to establish a legal order based on the principle set fonb in Justice's Harlan's 
dissent. 

Professor Andrew Kull in his admirable history The Color-Blind Constitution 
identifies the centrality of the color-blind principle to the civil rights movement: 

The undeniable fact is that over a period of some 125 years ending only in the lale 
1960s, !he American civil rights movement first elaborated, then held as its unviC)'l.Q& 
political objective a rule of law requiring the color-blind treatment of individuals. 
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In 1964, the United States Congress took a great stride forward toward the realization 
of that objeCtive. With the passage of the Civil Rights Act of 1964, the Congress es~blished 
a national policy against discrimination based on race and sex. It is the supreme irony of the 
modern civil rights movement that this crowning achievement was soon followed by the 
creation of a system of preferences based on race and gender -- a system contrived first by 
administrative agencies and the federal courts; and then accepted and expanded by the 
Congress. 

The 1964 Civil- Rights Act constituted an unequivocal statement that Ainericans should 
be treated as individuals and not as members of racial or gender groups -- an unequivocal 
statement that no American should be subject to discrimination, which Sen. Hubert 
Humphrey -- the chief Senate sponsor of the legislation -- dermed.as a "distinction in 
treatment given to different individuals because of their different race. " 

Yet the ink was hardly dry on the 1964 law when a proCess of equivocation began, 
and the system of preferences was erected piece by piece. This took place not beca~se 
Congress had failed to express its intention clearly, but because of a court system and an 
administrative structure determined to pursue their own purposes despite the clearly 
expressed purpose· of the Congress. . ­

Since the issue of imposing quotas or granting preferences based on race to 
compensate for historical wrongs had been the subject of controversy during the year 
preceding Congressional consideration of the 1964 Act, Congress was careful to directly 
address the issue in the text of the law. Section 703(j) of the Act stated that nothing in Title 
VII of the Act "shall be interpreted ~o require any employer... to grant preferential treatment 
to any individual to any group because of the raee... of such individual or group ... " in order 
to maintain a racial balance. The. managers of Title VII, Senator Clark of Pennsylvania and 
Senator Case of New Jersey, had submitted a joint memorandum on the subject, where they 
stated: 

- ... [A]ny deliberate attempt to maintain a racial balance, whatever such a balance may 
be, would involve a violation of title VII because maintaining s\lch a balance would 
require an employer to .hire or refuse to hire on the basis Qf~. It must be 
emphasized that discrimination is prohibited to any individual. 

It is hard -- 1 think, impossible -- to imagine a clearer, more unambiguous s'~~ent 
of congressional intent on the subject of racial preferences. In the face of this directly 
expressed purpose in the law, the bureaucracy and the courts decided to chart their pwn 
course. In place of the prinCiples of individual rights. equal opportunity and 
nondiscrimination embodied in the 1964·Civil Rights Act, the Courts and the bureaucracy 
moved forward with .the establishment of a system based on the concepts of proportional 
.;presentation, group entitlement, and guaranteed results. 

3 


http:dermed.as


· , 

This approach was adumbrated by Judge John Minor Wisdom of the 5th Circuit in 
United States v. Jefferson County where he upheld school desegregation guidelines 
promulgated by' the Offi~ of Education under Title VI of the 1964 Act and stated: 

The Constitution is both color blind and k2l2r conscious... The criterion is the 
relevancy of ~ to a le~itimate eovernmental pur.pose. 

The concepts of proportional representation, group entitlement, and guaranteed results 
found full-blown expression in the Nixon Administration's Labor !?epartment Order No.4, 
which was first issued in November of 1969 and was aimed at the activities of all federal 
contractors. That Order stated: "The rate of minority applicants recruited should 
approximate or equal the rate of minorities to the applicant population in each location. - A 
more direct conflict with the provision of Section 703(j) of the 1964 Civil Rights Act would 
be impossible to devise. 

After a minor flap over Order No.4, a revised order was issued by the Department 
of Labor in February of 1970. No subst:ailtive changes were made. The revised Order No. 
4 provided that the affirmative action programs adopted by contractors must include "goals 
and timetables to which the contractor's good faith efforts must be directed to correct ... 
deficiencies" in the "utilization of minority groups." This construct of goals and timetables 
to ensure the proper utilization of minority groups clearly envisioned. a system in which 
group identity would be a factor -- often the decisive factor -- in hiring decisions. 
Distinctions in treatment would be made on the basis of race. 

The concept of proportional representation embodied in Order No.4 not only defied 
the intent of Section 703(j) of the 1964 Act, but also contravened the express 
nondiscrimination provisions of the Executive Order it was issued to implement. The course 
was set by the bureaucracy, and the courts did litt~e to interfere. 

With few exceptions, until the Supreme Court decided the Adarand case last year, the 
color-blind ideal was in ~lipse. Year after year the system of preferences granted .or 
imposed by the federal government grew -- with the active support of the Congress itself. 

The dominant attitude was captured in 1978 in the opinion of Justice Blackmun in the 
Bakke Case, which dealt with a California medical school's policy of preferential admissions 
for minority students. Justice Blackmun distilled the rationale for preferential policies. He 
said: 

"In order to get beyond racism, we must first take account of race ... In order 
to treatsome persons equally, ,we must treat them differently.­

In the face of .the provision of Title VI of the 1964 Civil Rights Act that -no person 
in the United States shall. on the ground of race, color, or national origin, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under any 
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program or activity receiving Federal financial assistance, II the closely divided Court in 
Bakke recognized that race could at least be a factor in determining eligibility for admission 
to an educational institution receiving federal financial assistance. 

The system of preferences is based on the notion that we can only overcome our 
history of discrimination by practicini discrimination. To guarantee the equitable 
apportionment of opportunities, Americails must be divided, sorted and classified by race and 
gender. It is the responsibility of government not to create a level playing field for all 
Americans but to determine outcomes based on race and. gender. Rather than dealing with its 
citizens as unique individuals who are equal in the eyes of the law, the government of the 
United States must treat everyone as group members -- as people whose biological 
characteristic determine the scope of their claims on government. 

The Equal Opportunity Act rejects this vision of America. It would overturn the status 
quo of race and gender pref~rences and return to the principles on which the Civil Rights Act 
of 1964 was based. In place of group rights it would establish respect for individual rights. 

It is very important to focus on the specific provisions of the Equal Opportunity Act. 
Simply stated, S. 1085 would prohibit the federal government from intentionally 
discriminating against, or granting a preference to, any person or group based in whole or in 
part on race, color, national origin, or sex, in three areas: federal contracting, federal 
employment, and the administration of other federally conducted programs. In addition, it 
would prevent the federal government from requiring or encouraging federal contractors to 
discriminate or grant preferences based on race or sex; 

Let me elaborate on a Jew key, points. First, the bill applies only to federal programs 
and activities; it therefore does not affect programs or policies administered by state and 
local governments, the private sector, or colleges and universities. 

Second, the Equal Opportunity Act does not affect our comprehensive regime of 
antidiscrimination laws. All forms of racial and sex-based discrimination that are illegal 
under current law would remain so under the Equal Opportunity Act. In addition, all 
remedies currently available to individuals who have been discriminated against will remain 
completely unaffected under this bill. Though you will hear claims to the contrary, it is 
simply not the case that this b~l "weakens," "undermines," or otherwise affects laws that 
make it illegal to discriminate on the basis of race and sex. 

Third, the bill draws an important distinction between preferential treatment and 
affirmative action; the former is prohibited, and the latter, properly understood, is permitted 
and expressly protected. I think· we all recognize that the term "affirmative action" has come 
to describe a whole range of measures, from ~ting a wider net at the recruiting and 
outreach stage, to outright quotas, set-asides:' and other numerical preferences. Section 3 of 
the Equal Opportunity Act expressly provides that the government may continue all 
nonpreferential forms of affirmative action. Steps taken to increase the size of the applicant 
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pool for a contracting or employment opportunity -- even steps targeted at women and 
minorities -- are permissible, so long as, at the decision stage, all applicants are judged in a 
nondiscriminatory manner without regard to race or sex. 

If the bill does not affect antidiscrimination laws or nonpreferentiaI forms of 
affirmative action, then what does it.do? It would, in short, put an end to all federal 
programs that require the government to take into account the race or sex of American 
citizens, and to treat them differently based on what group they belong to. There is 
frustrating unwillingness on the part of many people to acknowledge what we all know -­
namely, that there are many, many such programs and policies currently being admin.istered 
by the federal government. Contracting set asides and bid preferences, grant programs 
targeted solely at women and minorities, and hiring and personnel systems that are driven by 
numerical goals and timetables -- these are all preference programs that, on their face, 
discriminate on the basis of race and sex. And these are the programs that would be 
eliminated under S. 1085. 

The heart of the Equal Opportunity Act is found in its definition of preference. The 
bill, as introduced last summer, defines the term "grant a preference" to mean the "use of 
any preferential treatment and includes but is not limited to any use of a quota, set-aside, 
numerical goal, timetable, or other numerical objective." (I should note that this defmition 
was slightly amended in the version of the bilI recently passed by the House Subcommittee 
on the Constitution. In the amended version, the bill provides that the "term 'preference' 
means an advantage of any kind, and includes a quota, set-aside, numerical goal, timetable, 
or other numerical objective. ") These functional defmitiC?ns make clear that it is not what we 
call a policy, a practice or a program that determines its appropriateness. The test is how 
that policy, practice, or program operates. If the policy, practice, or program gives an 
advantage of any kind to individuals because of their race or gender it is unlawful. 

Those who oppose the Equal Opportunity Act have the burden of explaining why 
anyone should receive "an advantage of any kind" based on raCe or gender. The supporters 

. of preferences realize that this burden is indeed a heavy one. They understand that the 
American people are opposed to the system of preferential treatment that ~ been created 
over the years since 1964. They know the power of the principles of equal treatment and 
nondiscrimination. They know that Americans have an instinctive respect for individual 
rights. 

The defenders of the status quo of preferential treatment have chosen not to i~~eet this 
challenge. They have decided that a principled defense of group rights and proportional 
representation would not be successful since it is so clearly at odds with values that are 
central to the American experience. So rather than attempting such a principled defense of 
preferences, they have launched a campaign of confusion and distortion. The recent barrage 
against the Equal Opportunity Act is just the most recent phase of the long-standing effort to 
conceal the realities of the preferential system from the American people. 
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I could cite many examples of the distortions used to defend the status quo and to 
attack the Equal Opportunity Act. But the remarks delivered by President Clinton at the 
National Archives on July 19, 1995 -- the President's famous "mend it, don't end it" speech 
-- stands as the epitome of distortions in defense of the status quo of preferences. The 
President's speech is a handy compendium of the rhetorical devices used to obscure the 
issues and to mislead the American people. 

The core of the President's speech is found in the four so-called "standards of 
fairness" for affirmative action programs. The President summarized these standards as 
follows: 

No quotas in theory or practice; no illegal discrimination of any kind, including 
reverse discrimination; no preference for people who are not qualified for any job or 
other opportunity; and as soon as the program has succeeded, it must be retired. Any 
program that doesn't meet these four principles must be eliminated or reformed to 
meet them. 

This statement represents an a.ttempt to redescribe and redefine reality; in it words are 
stripped of their ordinary, commonly understood. meaning, and infused with a new meaning. 

When the President says "no quotas," he means that the totally unqualified should not 
be hired simply because of their race or gender under a system that has a hard and fast 
requirement that on established number or percentage of a particular group be hired. More 
fundamentally, when the President says he is against "quotas," he signals his recognition that 
the American people are against quotas, and that some other terminology must be used to 
describe the system of preferences based on race and gender, a system which apportions 
benefits based on group membership. 

When the President says "no preferences for the unqualified," he conveniently glosses 
over the fact that individuals who are more qualified are systematically denied jobs and other 
opportunities solely because they belong to the wrong racial or gender group. 

When the President says that "as soon as a program has succeeded, it must be 
retired," he fails to specify the standards for success; and he fails to tell us· when we can 
expect these supposedly temporary programs to end. When the President says we should. 
have "no illegal discrimination of any kind, "he fails to explain how the system of counting 
by race and gender can be reconciled with either the letter or the spirit of the Civil Rights 
Act of 1964. 

The President and the other defenders of preferential policies have constructed a 
fictitious world, a world where discrimination ~ and simple is called just. 
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The Equal Opportunity Act rejects that fictitious world. It rejects the false 
descriptions of the programs, policies and practices of the federal government which have 
been foisted on the American, people by the defenders of the status quo. 

The Equal Opportunity Act is based on an understanding of the flaws of the system of 
preferences based on race and gender. 

, It recognizes that the system of preferences unfairly places burdens on and denies 
opportunities to those who have been gUilty of no wrongdoing -- simply because of their race 
or gender -- while granting benefits to individuals who are not victims of discriminatory 
conduct. 

The Equal Opportunity Act is based on an, understanding that the existence of the . 
system of race and gender preferences unfairly casts i {jQyg over the accomplishments of 
individuals who are members of favored groups -- and deprives those iI:tdividuals of the full 
measure of respect they are due for their individual achievements. 

Finally, and most importantly, the Equal Opporturuty Acti,s based on the recognition 
that the system of race and gender preferences sends a message from government to the 
American people that we should think along racial and gender lines -- a message which only 
reinforces prejudice and discrimination in our, society. 

With that,' I would like to thank the Committee again for permitting me to testify, and 
I look forward to receiving any questions you might have about the Equal Opportunity Act. 
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For more than thr~e centuries, in one fonn or another,' race has been both this country's 
deepest flaw and its. cheapest shot. Each period has produced its own version of each, depending 
upon the quality of its leadership and the shape ofevents. The nation's leadership is once again 
being tested on race, and the events include a Presidential campaign, pervasive evidence of 
severe racial polarization and daily reports ofovert racism. 

Race is so resilient a temptation in American life that it often crowds out other 
phenomena. The emerging debate on affinnative action presents an especially ironic case. Race 
has animated and energized the controversy. However, because affinnative action in 
employment today primarily assists those with education and training, the largest group of these 
beneficiaries, not only numerically but proportionately, is women-. This, ofcourse, is because 
women's life chances are similar to those ofmen and are unlike the lives ofminorities, many of 
whom are still struggling with poverty and disadvantage. This particular irony is compounded 
by S. 1085, the so called Equal Opportunity Act of 1995 or the Dole~Canady bill to abolish all 
affIrmative remedies. Though the controversy about affirmative action has always been driven 
by the race of the minority rather than the gender of the majority, gender is treated more harshJy 
and arbitrarily in this bill in ways I will mention later. This result would seem to drive home the 
oldest lesson about group harmony and toleration -- that action motivated by racial fear or 
politICS cannot be contained, but inexorably spreads to first one group and then the next. 

You have asked me to discuss the Dole~Canady bill and its potential effects on 
affirmative action. I think that I could be most useful if I did so by bringing to bear my own 
experience as a fonner chair of the Equal Employment Opportunity Commission and a fonner 
chair of the New York City Commission on Human Rights. While I was at the EEOC, we 
developed Affirmative Actfon Guidelines for the purpose ofhelping employers avoid 
discriminating against som~ while eliminating dfscrimination against others. These Guidelines 
are attached to this testimony. The EEOC, ofcourse, has jurisdiction over employment 
discrimination. Today affinnative action, as develooed in employment, often is used or is beinQ 
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are attached to this testimony. The EEOC, ofcourse, has jurisdiction over employment 
discrimination. Today affirmative action, as developed in employment, often is used or is being ­
incorporated into other areas, such as procurement. Affirmative action in employment, which 
has been developed and ratified by the courts, is the generic model and the most instructive in 
discussing this subject in other areas. 

The New York City law encompassed all forms ofdiscrimination. In New York, I 
worked not only to remedy discrimination but,_ in doing so, to use mechanisms that avoided racial 
preference, polarization, and tension among New York City's numerous and extraordinary array 
ofracial and ethnic groups. "As chair of the New York City Commission, I used strong and 
effective affirmative action, including goals and timetables, in the city where the major Jewish 
organizations are headquartered. My experience in New York is noteworthy because American 
Jews have been perhaps the group most victimized by quotas. Virtually all the Jewish groups 
supported my affirmative action work, including goals and timetables, and later supported my 
candidacy when President Carter nominated me to chair the EEOC. This experience, as well as 
the documented testimony of most of the major Jewish organizations supporting affirmative 
action in general and goals and timetables in particular, is persuasive evidence that goals and 
timetables do not generally lead to quotas. " 

I would prefer to simply pass on the selfevident question 01 the need for strong remedies 
to end discrimination against people of color and women in this country. Even opponents of 
affirmative action, I believe, would have to concede that equal treatment is not nearly a reality 
for many minorities and women, that discrimination against them persists, and that the 
discrimination they face is far more prevalent than discrimination against white males based on 
their race and gender. Rather, I would like to spend most of this testimony examining the Dole­
Canady bill in lightof extremely restrictive existing safeguards against abuse of affirmative 
action that make the bill punitive and unnecessary except as a partisan political vehicle. 

In passing, however, I woUld like to catalogue by simple reference three perverse 
consequences that alone should discredit the bill. Among them are: (1) a lack of definition for 
the term "preferential treatment," a boundless term that invites delegitimation of whatever 
modest remedies the bill would retain, and a term that will certainly promote litigation; (2) ,a 
specific exemption allowing historically black colleges and universities to engage in . 
discrimination against whites, an insult to their historic leadership and tradition ofnon­
discrimination (other predominantly black institutions, such as the University of the District of 
Columbia, not so classified, as well as Hispanic institutions, presumably could not discriminate); 
and (3) an exemption allowing discrimination against women for national security or privacy 
reasons, loopholes so large and untenable that they have long been discredited and would 
disqualify many women from jobs they now hold. 

Today", far from being a threat, affirmative action is surrounded by a plethora of proven 
safeguards, daunting new Supreme Court restrictions, and administrative limitations that should 
lead this Committee to inquire whether the nation' s antidiscrimination effort has not already been 
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severely undennined. Without any showing that 'affinnative action is no longer needed or that it 
in fact has been significantly abused, the Dole·Canady bill diSarms legitimate efforts to eliminate 
discrimination. What the bill leaves is a small n~ber of benign outreach mechanisms that have 
almost a century ofdocumented failure. 

The courts led in requiring affinnative remedies, such as numerical indicators of progress, 
because they found that the methods in use (such as outreach, the central feature of Dole· 

, ,Canady) had produced almost no progress. Today, no one who is serious about eliminating 
ancient and recalcitrant patterns ofdiscrimination would return to the remedies of the 1950s, as 
this bill does. The 1964 Civil Rights Act, in succeeding the benign 1957 Civil Rights Act, , 
deliberately opened the way for the modem remedies now in use. Nothing would increase the 
cyniCism ofblacks more than to be told to repair to the old remedies that kept their fathers and 
grandmothers in the backwaters of the labOfforce. Nothing would punish women and their 
families more than outreach,techniques that allow employers to recruit women to a pool but 
continue to hire as before. 

The careless and undocumented assertion that quotas result from goals and timetables has 
no basis in fact. The bill's authors have riot even tried to meet the burden ofdemonstrating the 
extent of abuse. They cite no statistical evidence. The usual anecdotal evidence is unpersuasive, 
especiaily when measured against the countless millions of instances of legitimate and 
systematic use ofaffinnative action in the workplace and the great strides women and minorities 
have made only as a result ofstrong affinnative action. 

The same courtS that are chiefly responsible for developing affinnative remedies have 
also built strong safeguards. The Suprem~ Court has required that neutral measures be 
considered before using race or sex based remedies; that remedies not be used to maintain a 
balance, even if layoffs immediately undo remedial hiring or promotion; that remedies be time· 
limited; that remedies be tightly tailored to the particular problem; that remedies be flexible; that 
numerical remedies reflect the number ofqualified minorities and women in the applicable pool; 
that race or sex can be one but not the exclusive factor; that remedies not "unnecessarily 
trammel" on others or discharge them from their positions, even if the existing workers received 
their positions because of discriminatory practices; and that only good faith efforts, not actual 
hiring ofexcluded individuals be required, even where there has been deliberate segregation. 

'Beyond the safeguardS developed by courts are others that operate as a matter of law. For 
example, because goals are remedial, they automatically beCome illegal once the employment ' 
system is operating effectively to bring in members of the excluded groups on its o~ even if 
the employer has not fully corrected discrimination. This stage normally is reached when a 
critical mass of individuals from the excluded group has been recruited because, then, the system 
can revert to word of mouth recruitment. Particularly after the system is corrected,the use of 
numerical remedies is itself discriminatory. For example, when Title VII of the 1964 Civil 
l~~uts Act was enacted, the majbrity of real estate agents were men; today the majority are 
women. Affinnative action, th~refore, would not only be inappropriate but illegal. Moreover, 

3 



goals and timetables play an important role in protecting against "reverse discrimination." An 
employer who engages in the appropriate outreach and makes a good faith effort to fmd 
minorities and women may. cite these efforts for not hiring individuals who do not meet its 
qualifications. 

This may be o~e ofthe reasons that business and the most successful user, our own 
Armed Forces, have long embraced affirmative action, including goals and timetables, quite 
apart from the more farsighted desire to do the right thing we see from business and the Services 
today. And there are other reasons. The Executive Order 11246 program of goals and timetables 
initiated by President Richard Nixon at the Office of Fedeial Contract Compliance Programs' 
(OFCCP) has served business as well as government and excluded groups. Business has been 
spared billions'of dollars in litigation because goals and timetables have encouraged self­
remediation, the best and most cost efficient law enforcement. Government has pursued its 
constitutional obligation to avoid spending public money with firms that discriminate. Women 
and minorities have broken through patterns ofexclusion that had resisted all other efforts until 
goals and timetables were used by the courts and agencies. 

Business support of affirmative action has been largely responsible for its survival since 
1980. When the Reagan administration tried to eliminate affirmative action, it was the business 
community and, ironically, Senator Dole, who saved goals and timetables. Business had come to 
rely on the OFCCP asse~ments which led to goals and timetables to help identify and correct 
exclUsionary ,but often unintentional practices, an early warning that has saved countless amounts 
ofmoney and time that would otherwise have gone into litigation. Goals have been essential to 
understanding whether discriminatory practices and tests are actually being eliminated. For 
example, if an employer is using a new test or advertising in new sources, goals that result in 
employees from new groups tell him that the new techniques are removing exclusionary, barriers 
and protecting him from litigation. . 

Finally, let m,e offer perhaps the most persuasive evidence that white males are not 
victims of affirmative action. At the EEOC, white men filed only 1.7% ofdiscrimination 
complaints on average between 1987'and 1994 alone. Yet, neither at the EEOC or in other 
administrative or court procedures have white males showed a reluctance to pursue their rights. 
White men file the great majority, of age discrimination cases at EEOC -- 6,541 of 8,026 age 
complaints filed in 1994. The reason, of course, is that age discrimination is the most common 
form ofdiscrimination white men face - and they pursue their rights with a vengeance. They are 
objects ofage discrimination, in particular, because employers often seek to eliminate 
experienced and management level employees because. of the cost of their wages and benefits. 
The experience with age discrimination shows that white males understand discrimination. Their 
record of failing to pursue other forms ofdiscrimination, including "reverse discrimination." is 
compelling evidence that affirmative action has not significantly discriminated against them. 

If there were any doubt that the restrictions in place are sufficient, surely the Supreme 
Court decision in Adarand Constructors. Inc. V. Pens., 115 S.Cl 2097 (1995), applying strict 
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scrutiny to these remedies, has tied the knot as tightly as anyone in good faith could desire. This 
decision caused the Clinton Administration to undertake a review of all affirmative action 
programs: As a result the only set-aside program (a sheltered program at the Department of 
Defense) has been eliminated. 

Particularly after Adarand, it is fair to ask what possible purpose could the Dole-Canady 
bill serve? If anything, the catalogue ofexisting safeguards, tight restrictions, potenti~ liability 
for abuse, and a daunting new strict scrutiny standard threaten most remaining affirmative action 
and leave little room or need for Congressional action. 

What remains is an old and deeply imbedded part ofour culture -- the political temptation 
to manipulate race. Yet President Clinton has taken the responsible course. At some political 
risk and cost to himself, he has noted the patently unfinished business ofeliminating race and sex 
discrimination that necessitates affirmative action and issued the order "to mend it, not end it." 

On the other hand, Senator Dole has embarked on a course at odds with his own long and 
uninterrupted support of atnrmative action until recently..Even if he believed that the remedies 
he sO recently supported were no longer universally needed, we might have expected a corrective 
approach rather thah a sudden 180 degree reversal and authorship ofa bill to entirely eliminate a 
program which he has strongly defended against others who sought total elimination. Instead, a 
House Small Business Committee investigation found Senator Dole eager to make use of 
affmnative. action. For two years, according to the Committee, Mr. Dole vigorously pursued and 
got a $26 million set-aside contract for John Palmer, a former black aide, who had failed to get a 
food service contract because his businessh8d a negative net worth, no sales experience. and an 
office only in Palmer's home. The Committee investigation also raised concern that Palmer 
might be a "front" for a white businessman and Republican operative. . 

Mr. Dole's personal experience is a classic case in need of mending but it hardly makes 
out an argument for ending all affirmative action. What must be ended is the chronic American 
need to lead with race, especially in tough times. What must be ended are premature declarations 
of victory on race and sex discrimination when the army is still fighting an uphill battle in the 
field. What must be ended is the use of race in Presidential campaigns. What I hope we can 
begin is a period of studied and uninterrupted pursuit of equal treatment so that we can soon lay 
affmnative action remedies to rest and say well done. 
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C 

\e a.llo1Nd. n.xtbUltJ' In Aet or 1II6t, at a.meDded. a u..s ,0. 2000a­ " employmeo' Q8teme Ud l~b)(l), .anA 11801.31 of the Prooedural 
Q 

!';ft~oee '0 comport wlt.b. ~e pI:Jr'D(IIIU Jtel\ll&&lont 01 the I'Iqu&.I bployment

V11. Co~ndbllJ\'. tt~e VB OppoJiunltJ' QoInm1Ia1on (28 cn 

ooJlAtl'u8d to -pennlt. IUGh vol· 1801.30: 42 J'B 61..8'H (OCtober If, lim». 


~':;.tarY IiIOtlOIl, &ad thoae tt.k1J101 meh ScottoD 'Il8(bXl) p.'OY14M:
,hou14 be loftorde4 the pJ'OtIO­ III .., Mtka ~ JI'OQHdiBf bded on ".rAfa.l.Dat ttcl" vn UalII1lt.J wblob .1.lerPIS ulI.wflll emllktrmeeC I'Iftiltlce, 110

CommlUloD Ia a.utAorlsed w pro­ J)CICIII _II 1M 1UI:IJeO' to a.II.1 l!.ablUI, or 
under ..etlan 713(b)(I). pllll.l.lUneDt for Of em aOOOIoID of (1) tlH QOIIl­
~a btterpm eWe VII CPId m111lC11l tI1 .... penaa of III u!l.wt'IIl lin­

H::-·pu.orca "'ltI O/ICC'tWK 11J(OHl). 'ThaIe plo/mIIIl praolilol it hi pl4II4I &DII prImII 
'W 1M 60' or omtalon complalu4 01 WIll . Guld.eUD8I deecrlbe' the c1rownatanoe1 III roo4 faltb., IIlCGDlc:lrmlt.'r wtUl. .na 1.....1- (i In wblch perIODS au'bJee\ t4 Uti. VII ILaeI 011 UIJ wlcelll In"~oa. or 0IIl~. 

'.::' JDR take or agree upon loOllon to Im­ lOa of tbIt OommIIl1OD" ". &lob .. W.MI, ~ " 

prove emploJml!nt opporcwt.1u or mI.­ U ......UUed. allall \'M ,,"bU to·\be l.Ot.\oa 01' 

aorlUea and women. aDd deacrlbe tb.e ~1", DotWlthltalldllll' "'., • • " an. 

!dAde or actio. the, m.a,y ta.ke wbl. Rch Il001 or omlntoa, oIQOh J...rpre1iatl.OIl or 

in! couia\ent with Utle VII. 'l'b.eu oDlnlOA .. mo4ined 01 ra.ot1ll4tl4 or .. cIet'M­


mlM4 bS' I\l4lGlal ut2ulr\.Q too be lnftJJd or·Qul4el1oea CQDItnu.\e t.ne Comm1a­
04' DO \Ifal .rr.ot. " .. ". ...•Ioa" Interpnt6tlon 01 t1tle VB au4. 

~. WIll be &PPlted In tlie prooeae1D1' of 'TIle applle&bUl'Y ot Ul... Qu1deUD88 ,. 

o1a1ma or dlllCdm1n&tlon wbl. IDVOh'. e1lbJeOt ~ Cbl tlmlta.t1ona on uae eat 

'olllnta..r7 a.mrm.a.tlve aotioD p1a.Da &lui rorth 10 U_,u· 

PfOtnml . In IMlt.lon, these Qu1del1D81 
 11-" _cl.r wblahetwraiu.....lta.'e 'he c.lrCuma~DC88 under whloh ..}1IIlt&J7 td'.IInaaU... MUm I••.,..tile COmmluton wlll reocrnbe that & propria'" .penon eubJeot to t.ltle VII 1IIeDtltltd to 


".Allere tha.t &OUone .ere. taker. "In Ca) AchmI ,,'td. T1Ue VII Dl'Qhlb1~

practlcea, .prOOed.QNIst or pollol.. whlebrood raJ~, In ·oonforml\7 with. and In' 
:Un u adYerM 1ft\IIaOt QJlIeas they I.l"8rella.nce upon a wrltwn InterpretaUon 
jQ1ItU'led b, bI1I1M111 neoeaai'¥. Jil IAidl­or opl.Dlon oC the Comm1all.on." lnolud­
UOJl. Uel.· VII proaorlbei practicesIna' reUIIo11Oe upon the IDterprebtSoD 
"hloh "taIl4 to 4e-,rlve" pensON! 01'. a.nel opinion conta.lned In theA Oulde· 
equal emP)OJlDlnC opportunltlee, Em­,:. U1\88, and thereby Invoke the proceo­
plo)'.r•• la.bot orpntsaUolIII and other'. tloR oI.eotlon '713(bXl) 01 ,ItJe W. 
perIOnI 8ubjeCt to \ttle VJI m.e.;v tails(e) I\fifew oi aUtf'" p/I:UI.I rftl· atnnn&tl.,e 11),,1011 baaed on an t.nall'a1a· ommsnded. OnlT atnnnuive aoUoD 
"hlob reve-aJa laol:.l cooat1,"uUnl' actual.. pla.Da or 1X'000rame a.dopt.ed In lood 
or Docentl .. Ldv...... 111Q)&oO\. it allch ad­Ialth, in conformity w1Ul. aDd In reU· yene 1JnpaCt .. 1U "1, to result from· Inoe upon the" 0u14ellDe6 can neelve emttDI or couum.fhted -praotlcea.the fu\1 proteotlon of thee. Q.'Ql4ellnell. 

(b) Bllet:tI of",101 ·'IsC,l'mInat01ll prae­. Ine1udiDi the .&Otlon Ua(b)(l) derenN, tItu. llImplo)'era.. If-bor Olll&nlu.ttona,SU U608.l0. 'I'beretor •• pereoJ'llll aub,ect or oUl" pIIJ1ICJl8 lubtect t4 Utle VII\0 tttle va who have eQlt1q alIlrma..­ ml.J' 1.1110 take &t'f\'!'mLthe actton co . tin action plana, prOll"ramII. or .,ree­ cOrnlot the eereot. .1 \ll1or dl&crlmlna.­
o mente "'" enco\1J'aQ'ed to review 'hem tory praCtJ.cel. 'Mle ectecte or prior dis­
In llgllt 01 tbeae Guidelines. to modify crimJutory prac~Icea OLD be InltSa.l1y
t.lu....... t.., thfl l11Etant necessarv to com· 


http:a.dopt.ed
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http:11801.31
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C 

. S1601A' 	 2' CFR Ch. XIV 0- '·95 

,,' IdentiOed by a. OomParuoD·bet.w.en- till ,Order U2f6. 8.1 amended" All.d l~ 
employer'. work·loroe. or .. pert there-· men~n, fqUla.tlONl, 2nol\ldJnr 
01. aDd an a.pproIll"Iat. Icgment 01 the part 60-2 (known u Revlaed 

la.bor toree. rel..t.ec1 orden IuUN by 


(0) UmUe.d l4b4Ir p60L Beoa.uae 01 hi.. Federal Contrt.Ct Com 
torlo reatr1o'JoNl b, employers, labor IP'UIlIl or tea autbot1led "'.ncl....!,
orpnllMlOll•• aDd othel'll. there &rema.y uae a.n l.I1al'.... aimll.r 
clrewnetanc8I In whioh the availAble 
pool. pa.rctcul&rly ot qualined mlnori­
tiM aDd' women. (or employment or, 
promot1ona.i oJ)llOrtunJt.lee 11 anUS­
o~ limited. Smllloyar •• l&bor orp.. 
nilatlone, lad other penons &ubject to 
,IU. VlI ma.v. alld are eDCouralfed to 
tao a.mrma.tJve aotioD In I1l1oh alr-
0\unat.aM6I. IllolWuDl. but not UmUed 
to. the tollow1nr: 

(1) Tr&1n1nr p1a.na &11.4 programs, In­
olu.dlnr on-the-Job tralnllll'. which em­
lIha.e1u Ilrovldlnlf minortttes a.nd 
women with the opportuD1ty, aldll. and 
sxper1c8JlC8 neeeuary to pet'fonn 'he 
tunot.\.oM of .kllled trades. orafta. or 
profeaa1oua: 	 'memben of praYlouI"" IWlIWl 

qn1red unrler oUler reder&l. 
local IA'IIII or rerul.tloa Pl'OWDIUI 

e~OJment· cUaart.mi11&t1oD. 
d\l~Clnr. &ell aDal¥ai., 
lAbor OllJUlbaUoD. or 
auhJtcC to title vn showd 
with the eMlct on Ita emplo)'m'Mi 
Pl'I'.otloee of ol1'OUmltaacea whlo1i 
be the reeuUi ot 41acrlmlnatlon by 
P8I'11OU or IDlltlIUUoD&. See Orlt/ll' 
Dw POIHI' CG., toJ VA 424 Un)}. 

(b) 1leG.slJ1IailU &am. U·the 181t &DILl 
me ahoWll tb&t ODe or mare eMDl~ 
men' Jll'1.O"(l88: 

(l) Ha..... or tend toba..eao 
ellecli on emJlloymens opportunUI8I 

(2) ExteDIISv. a.nd locused I'eCr'IIlttng
II.4ttvUy; 

(3) Ellndna.tloD 01 the adverS8 impact 
cauaed by IlDva.Udated aelectlon crt­

. ten.. 	(Me .1Ct101111 8 aDd 8, Unltorm 
Gu.1deUnee on EmploJee 8el.otlon Pro-
olduna (lin,). 43 FR 30290; 382M; 38'J9t 
(Aui'\I8t 26, 1m»: ., 

(4) Modfncat.lonthroUfh coUeotive 
ba.r1ruDlng wb.re a la.bor orpDlza.tJOD 
ftpreeenta emPlolees, or unUateraUy 
whera ol1e d088 not, of Jromotioll and 
layoft pr~uns, 

11_,.. Eliablt.blq aJftrm.IIU" U· 

Uo!t.pltllll. • 
All atftrmaClv. &ctton 1l1an or pro­

vram uDder lih.. lootlon aball oont.h. 
thr.e "emellts: & rauonallla eele ADal­
y.Jr, a reuon&ble Ilull (or con~ludllIB 
a.otlon I. appro»riate: aDd reaaon&bl. 
..cUon. 

(a) &!oaoMb141 Hl/ aMIII..", The obJec-
Uve 01. a Mlf anal,.I. 11 to determine 
whetber employment pn.DtlOlI do. or' 
teDd to, lWlludt. dlaadvanta,.. reo 
"triot. or l'Uult In ad'181'1le fmpaot or 
dJlpuate treat.ment of previously el:­
cluded or restrlot.ed lP'Oupe or leLve un­
oorrected tbe eacota 01 prior d1acrim!· 
Dalilon, Illd If 80. to attempt to deter-
m.lne whJ. ntere ... no ma.ndat.ory 
method 01 eondllotlD, a self anal;vue, 
The employer ma.y uWlze toohniques 
I1Mtt In nl'rtlll' to r.nmnlv \YUh Executive 

grOUPe. or rroupa whoae emploYm'II~ 
. or promoUonal oppal'twlltte. han 
a.rtlnclally IImSted, 

(2) Leave uncorrec:ted the efteota 

Prior d1soI1mJn&eloD, or 


(3) &nIt mc11Ipant.e 'res..tmellt. 

penoll makina- tile eelt u&1y.1. 

rea80Mble bUSI (or CODC:ludilll 

""on I. aPllrollriate. 

It Ie not ilec88Sal7 that the ••It 

Ilia utabllab a V101a.t.f01l Clf tttle 

Ttll. rea80Da.bI. baeIe .'.lata wlthAJ.l 
any a4m1aa[on 'or (ormal nndtnr 
til. perllon h .... vlola&eci tttle vn. 
without relard to whKher cure 
aryua.ble det8D8&1 to· a title va 'a.oUoa:· 

(a) Reo.tIJftabll acUtm. Ttle ~lon 
Yoken pw.uant 1;0 an altInna.the a,o. 
tlon plaD or PI'O,r&n1 mual be rea.aoa. 
LbIG 10 relalloD to the problema dJe.. 
alosed by the eelf an&ll81l1, Such ,.. 
aonable aotton ma.y JDAllude roal. aD4 
Umeta.blea or other allproprlat. em­
plolmeot \Oola "'bleb nco,n1u the 
rac., aex. or na.t;10DlL1 orSgin or appU­
cants or employ",. It Il'lI¥ Include t.be 
adoption 01 pra.cttoe8 whloh will eUml. 
1lAC8 tile aotu&.l or potenlilal a4 .. ene 
Impa.et. dlaperate traabnent, or elred 
or put dlaorlmtnaUon 1))' proYldJnr op' 
portunltl.. ror membera of ,roupa 
wblob ba.n beeu u.cluded. reludleM oC 
whether the peraoM benented w.... 
tbemselvei the vlotl.m.e ot prior polloi•• 
or procedllJ'es wbleh produeed the ad. 

," .' 

"Employment.Opportunity Comm. . . 

lmll"et or da.pa.tM.&4f tnatmeli.t· or" 
I ~tIlated puC d1ecI1mln&t1011. 
11l1&ltrolitnU o/41IPTopl"iA&e a//trmo­

;':'aG1fD1l. Arrtrm.a.tlYe utton pL&DI or 
1nolude, IIgt an not 11m­
deectlbecl in tNt Bqu&l 

:;;;nl"Ym.n~ OpportuDlI:y C001'll1natitJII 
C$' 8tahmant Oil A1ftrrD&.­
Projp'ILIDS for 8ta.tA UId 

GoYftDlUnt Arenal..... 11 FB 
(September U. UT')' reamnned 

8lI.~ded 1;0 1.11 pedOl1I IUltJtc' to 
equal ~l'nIIlo:rrnen' opportml1t.r 

an4 ordel'll. ID the UnlIonn GuIde-
OD I'.mJllo.vet Selection Proof­
(1B'J8) t3 rB 38'.190; 38800 (AUI'... 
~ ata.teJMot rea4I, 111 relevu' 

&A emplora' 11M nuoa w lieU... 
..tecUGD Jl'0C!t4weI ha...........xclll· 
tft'eol; ,. ••• II; .,.111 lDl~ .nlml. 

•...,. to rtmId, u. lltuat1on. Buoll 
wll.lol: Sa 1Sal.1l ~atOutl~ IMF 1M 

DOlor. lea or.tamto oouclClUl" JIIOI_ 
JltDt. limited CO. Uti followlar. 

aC&bIlebm'1l1 of • kID,r tvm .... &A4 
,..... ra•••• Jfturtm ..... 1LIlOd I'.lmet&bl.. tor 
die IPIClfto Jab ol&aJIlCllUoDl•••11 of widell 
IllGUIIt tall. lam lCOO'IIJI.I; t.be a.••llabOl'J at 

.......Il¥ ..lined il"CIIO.. In me rtl..,.DIi 
'lob market; 

.. ·,;A norultlMll' ~ UetpM • a~ 01 MOt401l 110(1))(1) Tb. Commllelon 
t.UGH m.mben Of "" rtODP III queatloft; 

, .: ,A ',MAI11&t10 enwt t;o orcan1ll wen. &lid. 
· ......D Jolllin wa,. ,,-, proY141 oppo:rtu. 

· alii. _ penolllllacki.~· 1....1 
kDOIrl.ca•• or 1.,111,to 1ft"" aM. "'til """""' 
....... 1ir.1Dll!C'. to pror'l"eI81n • ..,.., OtIC; 
.1t.evanI.l:I6111' ..leoUoa lDltnuJ1nu Ill' proM­

...... which tie'" IlOti ,..l *11 n.l.1odaU4.. 
....., to reduce or 111m11lAU excl1lll0U1'J II· 
:~.~t-:!.OUIa.r tmlPI Sa partkular JotI 
· . TblllllcJl.t1Oa of m....... deIIiDId too... 


111ft \bat JMmbIn at till attllOt.ed poup wllo 

· . VI tuallfted to pcfonn __ Jot! &re 1Dcl... 


W1WUI!.. pool atil"rtODI rrom w1:U01l tM... 
. !.eoUD, otIlOJ&l maket tha .lIOtJorI: 

A QlfAlJnatiCl .rran to prov1.4t canlt' 14· 
, naoem.n' ,",101111'. 110m cJauroom L1I4 on­
~m cJnJillolOU lOOkI4 Into 6M.4.ad 

Til...t&blllbDMDlot • .,.It.... tor l81li ­
, 1Ir:I, mOllltor1ntr ~e .l1'Ilctl'fIIDHI ot. par­
,I.loular alIlrmurv••ctton JII'OI1"IUJ\. qd pro­
ceona for m&kinr tlmeiJ' adillatmellta In 
'IlliprolP'am when! .tteaUVeMU 18 uot dem­

. ODwawd.. 
(2) Slandardl 0/ recu01UJble 1ICtlMI. In 

oonald&nnr the reaaonabl.DIIlI8 c.t a 
lla.ttloula.r a.rnrmatlve actlon plan or 

. pJ'Oft'am. the CommilBion wUl fell­
:_ erallV a.pply the followllll' .tlllda.n1s: 

• 1608.5 

(I) 'lb. Diu Mould be t.tJlQte4 to 
IOIY...... problema.wbloh were adentl­
tle4 f lD tb...11 a.naIJe!..... UtlOU(a). 
.\11'1>.· &.lid. to eJllW'8 t.h&t employmen~ t 

tIy, 1m. opente laJrl, fD the fUture. C 
..,hIl. .,V'01dSq wu:aeoelll&l')' reat.r1o­ t 

tiODl' on opportaa\tlee lor tbe 
worll:forcl.... w.llole. Tbe race. 18l1, C 

. &I1d natl.oul oriIin OODIOlou pro .. l­ f 

alOI1I of the pl... or III'OIfUIlIhoIlld be 
malnta.J11d emir ao 'Ollt u Sa ~ o " to a.ohJeYe t.bAM ob,""Y... 

(ll) Oo&la aDd tlJnet,a.bla mo1lld be 

reaaona.bJr rel&.tied to wcl\ coulcJar­

auo_ .. theea-eat. ot put 411Grlmlna.­

don. lbe 1lM4 for prompt eUmJnat.tOD 

01 adv..... 1m..." or ~ troa.e­
mellli., the an1labUlI:y ot bdloa.lly 

quaJl.O.4 or qwlftabl. appllcany. loUd 

the number of emplO1meo' opport.unS­
" ...Jpe*' to l:Mt ..y..U,llIle. 


(4) MUla or 1mWI'Ut.fIIJ plom or JWO­
~1), WrUUItI pIruu req,dr" lot 
'IU(.XI) Jl"ot.ICCNL TIl. lII'O~on of. (
aootSOD ,,,.n.) of tlUe va WiD be &0­_u €
001'\led b, the oommtu1on to a perlOn 

IU.bJec\ to tltl. VJJ onl, It the lelt 

...ayl1a' I.D4 the amrftlA.tlve action 

pla.D'" d&tecI and 111 w("ltlnt'. alld tile 

DlI.D otherwlle mee'" the requ1rem&nt.l 


wnl nat -1Ilte that theft be ~ writ.­
.....

'- .ta.tAm••t ooD.Ol1lll111f chat .. title 

vn YlolA~on aadAI. 


(I) ~ CII8M ~. 
WbIH aD ..mnna.Clv. 1.Ot1on pI&n OJ:' 

}ftI'run Ia &.II.... to violate title vn. 

or Ia ....-t;ed .... 
del.... to • charp

of dl.lorlm1n&CloD, abe Oommlla1oD wUl 

lbY18t.tp.te the 'cb&rfe III a.eool'd.tLnce 

with 'til UM1IJ ~ uwl punuant

to the It&rI.d&rdI .., forth 1D t.b.aae 

Gu146U..., whecker or no, the anab'aJa 

&D4 pial an III wrlt1na. However. the 


.	a_lice ot .. writteD ..II anal",a a.nd .. 
wrtUe. &ftltmat1ve actioa pl&n or &ltO­
gram ma:t' make It more cl1ff1Clllt to 
proYlde credible eY1deace ,bat. me ·1 

UIlIIll WII.II condooted. anll tbat a,c.. 
uon ... gak.D punllUlt co .. plan or 

. prorram 'oa.Iad on tb.· auJJII,e. nere­
to.re. the Ocnunhalon recamme1l4ll thAt 
&uoh an.aI.YIeI &nIJ p1a.11I be in wrl"lna· 

,1808.1 AlIl..aU".acUan. co.pIlUle. 

pI'Ol.nUIUI IIDclaI' EucaU.. Order 

No. 11....... amllAllell. 


Und.er tlt.la vn. atnrma.tlve &4tlol1 

compllanoe progra.nlIo a.4opted pursu6nt. 
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. f .'06.6 
to Executive Order 11248, as ameDded; 
t.Ild Its Implem.nt1q relUla.tlona, In~ 
dudlftl' flOPR »art 60-1 (ReVised Order 
.), will be con,ld.red by tht Oomml ... 
lion lJl Ullb' of ,he II1mllar purpoaes 01 
title vn &lid tbe &xeoutlve Order. and 
'he CommSaalon'. rBapODublUty under 
P.lJ:eoutln Order 12Oe'1 SO a.vold poten­
tial contlio' &mOJlI' Federal eqWll em­
plo11Mn' o9pOrtuDlt:v 1lI'0,rams. Ac­
col'dI...rlJ'. the Com.an.laalon 'wUl procel8 
title VlI compJ.aJnta Involving IUch al­
OmaUn a.otton compliance J,lrOgnm& 
UDder thia aeotlon. 

(a) Procedv,,. lor Teulrw 01 IVllrmatlve 
AcUQ1l COmpliance Progronu. If adher-­

I I 1 enu lo a.n _ .HI ..ana.1i 'lie aat 00 oomp 1­
an<le' proaram adopted punaa.nt to Ex. 
eeutlve Order ,11248, I., amended, ..nd 
.te, Implementln, rerulatlonll, te the 
basi. of A oompleJnt mail under tiltle 
vn, or 1. a1l8sed to be lihe JIlMIt:.culon 
ror a.n act10n whloh 11 ohaneDied under 
tltl. VlJ. the COmm1A1on w:lll Invu­
t1p~ to deteDn1ne whether the at­
nrma.tlve &etlon oomJ)lia.oce prolJTlUn 
wa.a Ld.opted by III J1411'SOn aubJect to the 
Onl.r .aad pur8W1.nt to the Order. Iond 
whether adherence to t.he program W8.a 
the ba.e1. ot 'elle oompla.lnt or th. ,ua. 
t1fIo.. tlon. 

(1) Programs prmo1Ulll approved. U 
the COromtuloD maku tbe det.ermlna.- ' 
tlon de,crtbe(l S. PlI'errt.Jlh (a.) of thl.l 
.act1on &lid tJeo lind, t.ha..t 'he aftIrma. 
tlve a.ct1on PI'Ol'Hm haa beell Approved 
by An &.pprapr1a.te omolal of the De-
pa.z:tm.utof LAbor or itl aut.hortzed 
'reno.181, or " part of .a conclUa.t1on or 

tJona. U.. the 'CommlUI 00 ntlda 
prOlraDl doea conform to 
lines. or tbe Department of 
prove. the artlrma.tlve 
a..nee JIl'O(fr&m, 'be CommissIon 
lUIle a detennia&clon 01 no reaaOJlll.hl 
cauae \lnd... Il808.10(a). 

(b) .Rel/QftCl &II U&ue gufdUina. In 
dltlon••, the aIIlrmatl" a.otlon c 
pl1a.nce proll'Ull lwI been LdOpt,ed.;~ 
pod t'altll AJla.nce 011 'heae Gu1d.eJb!M 
tn. prov1slOlll 01 ..otlon 7l3(b)~ 
Utle vn and 01,1608.1O(b). oC Chle 
ma1 be a.saer~4by the contra.otor. 

. 
• ItlO8.& AJ'rIftDatb. aoUoa, ~..... 

wblcb 11ft part 0' CODUll'..1GD 001clJlaUGII or ,.Ulemeat ......111.... 
n , 

Ca.) Proceduru lor rmf1l 01 pion.. 

&dherenee to a. oonoll1a.tJon or 

ment a.greement eueuted under 

VD and Approved by .. rer.pen,lbie 

01&1 or the 1tEOO Ie the balds of a. 

plain' filed uDder title VII. or 1& 

le,oll, to be the Juatlflcatloll tor &11 

tion ohaUenred under title YD. 

Oommlaslon ,"11 laYeatlrlW) to 

mlDe: 

(1) Whether th cono1Ua..tton 

ment or aettlement A8l"Hment wa. 

proved br a. MI8~onalble oll1olal or 

EJilOC. and 


(2) Whether adh.rence to t.he, 
meut ~ 'be but. for the complalnt 
or Jutlftca.tlon. 
U the Oommlsalon 10 finds. 
ma.ke &. determlna.tlon of no reallOl1..lI 
caUIe under 1160II.1O(a) alld will 
the reaponclent 01 Ita ril'h.t. unliar 

..It.lemen' I.Il'88mel1t or an orQer or-Ali,' t.ton"l3{bXl) of title VD to nlly 011 
admJnleinUve Al'ency. whether en­
tered by con.aent or .lter conteated pro­
oeedln,s broOCh.t to eDCoree Executtve 
Order 1124&. &a &.mended. the Commle· 
lion wUl la,ue a determloa.tlon 01 no 
reason.... cauae. 

(~) Program not pr8Ui~lr /I~JJ1aved•. U 
tb. Commle.lon makes the determine.­
tlon deacrlb.d In pU'8.fra.ph Ca). or t.h1a 
..atlon but t.he proar8Jll baa not been 
Lpproved by an approprla~ ottlctal of 
the Depvtment of La.bor or Ita &athor­
lied a,enolea. t.he COmm1SaiOIl wfll: (j) 
Follow the procedure III 11608.10(L) and 
review ~he program, or (II) refer the 
pian to the Department. 01 Lab1r for a 
determ1natlon 01 whether It Is til be all­
proved under I:lIxecutlve Order 11346. u 

.. .. _ .....·_.:I.,.A ..... ,,4 , .... f---",lft""".,U.,O' 1"~111!l. 

conolUa.tlon .;H8ment. . 
. (b) RtUanu em tAu. lTUlaeli1UI'. In ad-· 

diUon, IC the a.fftrma.live action plan or' 
progn.m has beeD adopted in ,ood latch 
reliance on tbeae OuldeUnea,the pro"'" 
Blons o'IIIOUon 'fl3(bXl) or tttle VII and 
ot 11!08.10(b), 01 'hla part. ma;r be AI­
lerted by Ule reavondent. 

t 11J08.7 AlftrmaU,. acUon plu. or 
prOfl'llDiI ad... State 01' loC:.ll&". . 

Arftrma.tlve -.oUon :plane or prorramt 
exeouted by a.sntmen~ with 8ta.te at 
100&1 8'Ovennnent a.a-enolea. or by ordC" 
01 State or looalrovernment lrenc1e1, 
whether el1tered by conunt or aIteI, , 
cantested proceacllnga. under at&liutee 
or ordinances deaorlbed In MUe VII. 
will hI! NlVlflWfld bv thf! CommIssIon In 

~imErnptoym.nt OppcMtunlty Comm. 

or the stmilar ~ ot, Uti. 
:uS noh Iktutea aM ordinancea. 

i~lJr. \he Oommlllioo will proo­
_tUlt vn complaJntllnvolvl...r aucb 
.:...-uva IWtioll plana or J,lI'alT&llll 

~., lor reuiN 0{ pkIM 4r 
a.dherenC8 to t.Il tJI'Inn.... 

1'IiaD or proJ'l'&l11 e:ueuced 
~aJn to. 8ta.le .tatu" or local ,or­

dOllClrlbed In little VU II the 
.. c.omJlla.lJl.t Oled UDder littIe 

t. alleged to be tihe 'WltU~cUloll 
ao\'.ton wbSch II oballeapd under 

the Commllllon Ylll lav.... 
to detll:'mlne: 

Whetber the &f!1nna.Clft &o"OIl 
or pr1.)IT&.m wa., e:x.eo1Ited b, an 

:;;"SIlOYer,1abor orpnbaUon. or PInIOn 
at to theeta!;ute or ordtu.:noe, 
Whether lbe acreement wa. ..,..

by an approprlll.te oma(al of the 
arlocal.overnlnent.&nd 

Wbataer &dher.llee to the plan or 
.;;.~ W'&I the baa1l of the compla.lnt 

11408.'0 . 

wrtd by C'OnJent' at' I.Rer·oontest.ed Utl-' 

,Ltlon. In • IW!8 broa,ht. to anlorM & 

Federal, Sta.te. or local equal employ, 

mel1~ opportu:olly II.W or nlful&tJon, ta t 


ttlaa baala of .. ,compl&1Jlt DIed under C 
tt1Ue VD or Is a.IJeged to be 'he Jut-­

tlft~OlI lor u a.otSan whioh II chal­
lenrlld. under t.ttJe VII. the Oommlatoll 
wID mveet.lpM co dltemlloe: . I 

(.) Wbetl1er nob au Order aleU a.n4 C 

(b) Whether adberenoe to the ..cnrm­
'~• 

allye t.4tion plan "h1cb. 11 put of the 
0rQer v .. the baa1I or \be oompla.lnt or 
JuatlftoaUon. 

II Uae CcmmlaalOnllO nll4l. It win luue 

a detennlna.U.on af no rltaaona.ble 

C&III8. '!.'be Oommlalon Interprets tllle 

va t.o JM&D Chat utiODII &&ken pufttt ­
80_ to the 4Jnotlon or a. Court Order 

cunot live riBe so Uabll1t7 under t111e 

YD. 

0'" 
11801JJ aeuaa.ce on d1nat1ou
.t.ta... ...,....._, ...oc.... 

Wh•• a. obara. oha1l8%11" an a.tJtrme.­

\Iv. a.o\lon pla.n or JII.'OtITLID. or oea 

lJQab • JIM or ~ " raJ," ILl lu.~ 

Uftca.UOD for .11 emplO)'lMn' dectaloll. 

UI4 wh.a the p~1I or ~ 'trY d.~ 

vel.ope4 Plrawult. to &he nQwremenu 

of .. VedenJ. 0, B'--te 1 •• or repiatton 

...,bloh In part ..Id to eMwoe equal em­

plo,m.nt opportI11l1t.,. \he Oomml1ll810n 

wlll proc61III Ule ol\aI:'re In aceordance 

wtt;1l I UJOUO(IL). O'lutr ....110188 wlt.h 

equal nploJ11l.n~ allpor,u:nl~ respen­

dbUl~I.. mq applJr the principles of 

theIe OQldeUnee In tho e:urclae of 


'\be Oommlll1on wlll 10Uow the proce- tbelr u.tAorifi,.. ' 
of 116011.10 0' theae GubieUnH. lC' .' 

Commllaloll ftodl Cb&t ~e pI.&n or t 1108.10 Staadant of twriHr. 
1Il'O,1'a.m doe. conform \0 ~ G\lSde- Ca) AI/fTttrII.llw a.cUoa ",0"' VI prGgrallU 
linea. the Com:rn1alon wll1 maJui a de- .., ~ ,lfIItn, 0'11 theN guide­
1ierm1na,loll of no nluonable CUII8 uUaa. It; dJu:i1ll' th' IIl....\lr.Uon 01 II 

In 11608.10(1.). 
. . RtltGfJ« Oll tAns ~.lD ad­
'(dttlon. -II the alQ.nna.t1ve a.ollon pb.n or 
.prorram hu been adaptod in rood flLltn 
: reUance 011 tb.eae Guidellne" Che provl­
, 110lls of .CUOD 'Tla(bX1) a.nd f 1808.1OCb), 
. of this par'. ma.;r be uaerted b)' the re­
:,lJlOlldent. 

" 

~111108.8 Mherwncelo co1ll1 0l'Il.... 

, Partlell are enUt.led to relJr on ordeN 

::or oourta or competen" Ju:rtadlcUon. U 

," adherence ~ an Order ot .. United 


;-;, State, Dlatrld Court or other court of 

"':.competent Jurlsdlotlon, whether en~ 


c.bJu'1'6 of dilOrlmtJlAtloll tiled "'Uih the 
Oommllll8lon, a rapandent ......tI t.ba~ 
the a.ction compLa,lned 01 ...... taken 
ptUaUant '«) a.n In a.coordance wlth a. 
plan or prorram of 'he t.ne deecrlbed 
1Il tb.. Qul4eUna, the Comndeslon 
will 4etermJae "h~ the .aeaerUon Is 
true, and II 110, wbetbar' &cob. a. pla:n or 
IX'08'tUD conlonna to the reqll1rementl 
01 theM ruldaUnes. It the Comm1lalon 
80 tlnd.e. " wUl laue Il determinaUon 
of no reuonab\e oa.u!WI and. wh .... a~ 
p'oJdate. wlU ltate tha.1i tbe deter­
m1na.tlon oollltuutea A wrltteo Intel' ­
preta.tlon or oplnlon ot the Commllslon 

http:116011.10
http:plo,m.nt
http:aeuaa.ce
http:detennlna.U.on
http:I.Rer�oontest.ed
http:approprlll.te
http:imErnptoym.nt
http:pU'8.fra.ph
http:reaaOJlll.hl
http:pprapr1a.te
http:pur8W1.nt
http:punaa.nt
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ualU ' P\l'tpo..·..choa... ··-· •. ­
.: under· Moclon 113{tlX]). :rhlaluterpreta­ '1,,&,4 to Iuol!' tactol'la.proliliiU 1'Il W. lUbpl.rt uot&iu Uut feI\l.latlou\Son rDQ I)e reUed UPOD by the re­ reotlq th. oondUl01lol 41acloe&d of the &quI BmplOJ1DllD' OpportAaJtoYspondent Uld ....rted ... a deC.WlI In aeU tuW,veJa. The OIU'I'enoy oC IiCommtuloD lmplementtD, &U.s.C. M1.the e~eDt tba' n.. clw'&ea Invoilltn, or PI'08Tam I, .. que.tloD of taot . p,a"... all4 lOOp'. N 

The reaullotiou 01 uu. IIlbpal'& proYide C
similar tute LIld cJl'1lumatanoe. are eSltermlD.eS on & eue by 0&11 Pr04IC.~Oll prvhl.blg4 lIal... &J. NlDfonna.ttoll conoemtlll t.b~ prooe4lLnllthereafter tiled apl_ the nllpondent. pro,rama developed under .Exeou.tJ9'j INd b7 ....e Ltpl CoQuet. b7 w!U.ob noordIlD&I be obtained fromwhich ..... baaed on &CIUon. taken pur- Order 11240, as amended, wUl be 'lime: PI'oOt4.,.. 1D. 1Ih. '.eD' of .. Um&:D4 c:III otfdheUoJuLl tmiCi w:ltbJD ChI 

. luuli to tile ..alrmatl.. MUon plan or ou.nent In aooordanci with DtI_l'1.m.....~ po4uo~ or' &iOlGIUft • ICGmnlIIIlOil. 01l2mai reoonll of the"1'JOOC411ft III tM .....t of _ ...rw CproWf'Ull. Jl Cbe Cornmlilldon doee Dot 80 01 Labor r4!8ula.tloJll at t1 CommSIIioa. mac1e • ...sl&l'.l).- p:rrIWIAtand. It wlJlproued wUh the inyeatlp..­ eo, or Mlcoeuor ord.n or rerula.t1one. iuu.,. ....to t..'U ~remIJ1t.1 or • U.S.C. 1562 
tiOD in the WSI1Il manuer. "~:.I.'II!II'01Il'J": .., U.B.U. 1IJQOe..JJ(a)•• U.a.C. shall be fIlm.IalLe4 to 'membeH or tII.8 CIt 

(b) ~ 1m tILae pttt&r"nea. If a. .... ,14108.11 PAt.aI empIDPI_' ...-dId. 111' PIIb. L. ...aDd PIIb. L.
tllDlty pla.. _pied. pun_I pobUo 0Gl7 &I pieeCrSbe4 by. Ch1I ..

.•pondellt .....ne tlu.t tbe action ta.k6n lor Jlm3'" DO~ or ~y J!OC"•eoUoa 'Jl'J otTUM W. . pan. omcm aad emp1A:t,... 01 Ch• 
wae pgreuarit to and lD e.ooorUooe an IMued aU. 11 V.B.O... ConulDialOD ~ conUDu to tundah
with .. plLll or pt'Otl'am wblea was II uMnnae to an Bqul to tM pobUo, lDlormallJ' IUld without
adopte6 or lmJ)ltmlnCi.d JD ,ooeS talth, mllnt·OppoJ1.\1nll:;y 'PlAD. a.dopbd subpalt A-production Of GClmpl1aDOe wiG the JIfOCedUrM lire-
Sn oonlorm1\Y With. and hi rellaDo.e ant to I.cUon Tl'J of title VII. IUI4 DI.clOSure Under aU.5.c. 552 aoJ111e4 bereln. lnIormat1oll ai14 reoordl 
UPOD Ciheee Gu14ellnea, ud the leU proved bJ' an a.pproprlat. ornelal ot 
uw)'_ta a.nd plan a.re lD wrltlDI'. the U.S. CiVil Sirvioe Conunlaalon. II 11'10.1 DeftaltiD.u. wbloh .....or to tM ~Jlt; of 6 

.. . 11.8.0. l\1li we... ru:rn18ha4 01lHGlnU117C.-nmlla1on will determine Whether balllll ot a. oomplalnt ftled under . (&) ntr. VII relere to title vn of the In the I'8fI'II.l.U' perfo~ ot their 4u­lueb &IllerlIon II tzue. If the Commie­ vn. or I. alIe,ad so be the JusUtloatloD' ; CIvil iU,atll Aee or ~, a.a a.mend8CI by tlea.· To Che exceDI. lUI; It 111 noe pro-
lion 10 tlnda. It will .eo .ta" III the do­ tor a.n acUon ulldar title vn. .', PIlbUo LAy 9'J-2a1. U U.s.C. (8\ll1P. II) hlblt.ed Q ot.ber La."'. \hi CommlllllolltMmlnatloll 01 no reaaoD&ble Ca.uae Ulel Guideline. wUl apply in .. lnUIll.r atml· '1OOOe .. uq. altO will make ...al1I.b1. recorda whJcb rwill a41'188 the reepondent thAt: lar to Cibat 11\ torth In 111)8.5. 'l'he .' . Cb) CO'Iftm'Iufcm 1"8IanI to tile JlqIUl Iii III IoUtMritlld to wttbhold uw I(J) Th. Comma_Ion hAl fOUIId thAt Commiss1on ... 111 lU1l8 nrula.r.1oll8 aet- .. ~ :r.mplO)'JJllnt OPllOrtuDiQ Com.rnlulOD. u.s.a.'" wluDeYer U d6temdaet OIlUlb. relPouden' I. enmltd to the pro­ tll1l' forth the PI"OOIdure lor J)l'ooeeslllf r­

(6) "'-Nom oJ 1ft/«fIItJ"Oft Ad n!era euch d"'oau.re III 111.. the pQbJlo 10""" rtection of MoUon 'JISCb)(ll at liltll VII; Iltch eomplalnt.a. 

and &0 6 U.S.C. au (PUb. L. 90-23 sa amtad- ... ~ 


(2) Tba.t tn. determlnaUon II lYeU PART '1610-AVAILABIUlY OF ed by Pub. L. ~. f 1110.' PuWlo...,..... tuWu. ­
ali addlt.tonal wrttten Interpretation or (4) CGmmcrckJI tiN refere to a ute or 0,....... ....... .
RECORDS'
oplulon ot the Com.mlaafon Jlul'Iuan~ to J)I'U1I08t br the nqll88Cel' 01 iDtOrmfoo tn

"on for tAt lDforma.Uon \b6C tarthet't (a) The Oomm.1UtOD will JIl&iDtabIIlotJon'l13(bK1). .. pQbUO rea41nt ..... looded tn liltSlUbpId A -PlocNcUcn 01 Dllcloan Undif 
Ule requutel"'1 oommerclal. t.ra4. or CcmmJalon'. Wu:a.r'1 " 1101 L Streit ..eoe.n LS;'U.aUou •• \he appJIGa­ S UJ.C.SSI prallt Illt.lr&aCa. BeQueeti f.r cllu'le NW., Wa.eIllq1ion DC aoeoT. ~ ma.t.I­do.. fII ..... fU,IdeIID... 

Bee. al•• by pro01i-ln&kiDI .nUtt... other r.1al. w)lob .... 1"8Q\1!l'td by & U.S.D. 
t&) No dl'tennlJlQllon of adequacv 01 1410.1 DeItllI.ttOOL Cihan MllcaU01!&l IUId nouoomDl1ervJal ...)G. &n4 663(1.)(6) 1;0 lie made a.n.11­

pita" Of J"I'OQram. These Ouidellnee "" 1410.2 St.a.tutQrJ J'eIluil't!lllMtlu. IIICluW10 Int\nutlo.. &D4 repnIIIDu,.u allIelor pIlbl10 laepeoUon aDd oop,I".·

applicable onlJ wnh reepecCi to ~b. cIJIo If1U PurpoIe .a4 eoope. tty. of t.be n•• medJ&, ahaJl be oontld- . 'Ibe COIllJDlaaiOIl will m&Sntia.l.D I.D4 

oumH&nOla deacrtbed In t 1608.1(d). of 1I1D~~~~ ,..t ...... c.~ ~l~nl.. and ,G.QI'-.. __ .nd for oommerc1&] 11M .w_ the r.... make ..ftll&h1e.. tor' pgb110 lupeoUOD 

t.bJ. palC!. Th~,..40 not apply to. anel the IlUNt demcmatn.tee .. DOnG:OftU'lleroial &lid. OOW1Jllf In \bia pb110 rea.dllll "No 

MoCiIoll 7l3(lIXn detente il nOI: .vall· 11110.5 Rlllullllcr reotlI'dl. IIA, .. ou.rrent. IndAx prol141l11' 14mUt,v1Jlf 

able lor thl J,lIlI'POP of, de term.t:A1Dl' UIIO.e ILeoardi ofotbtlr ,,-0111. 


140 PR .1'11. Feb. .. 1t'l6" II ,1UDISII4 ". IDlonD&tJon for the J,IIlbllo ... to &ZI.Tthe &deqll&c1 ot UI a.tnrmaUve action 161Q.7 WIlN't CO mak. nIQaet~lorm. m 1..,. Apt. 21. 1arrl ma''''' which III UJIQecl. a.d.opte4. or pro­
plAD or lll'OI'I'UIl to eUmlnate dJaorlmt­ IjlU AU~'" to dilMnnlu. ~ated ..ner J\117 •• I"", &n4 wl'l1.ch 
Jl.Lt;IOD. Whether &n emplo)'er who 1410.' :Prompt rupollla. 111 reqvJnd to lie tD4exed b1 5 U.S.C.--: 
tak61 l\lab aftlrma.tlvt a.ctIOD b.u 40ne IIlUD lI.alpoDllH: torm all4 COIlCau', 11810.1 S.atuto.., req........... 

_aJ(2). 'l'M aommtu1on III n d1aon­
1110.11 Appeal. to rbe iArpl Coulllel trom aU.S.C. 062(8.)(8) nquirel ea.ch Area-­IDOUIlI t.o rtuned.Y lIUOA dlecr1mlJ'lAtlon tlo'll m.Iit'." boweyer. tnc1l1de

lulLlal deniall.wlu remaln a question ot (&eli In each q. UPOD request tor rea.ecma.bl)' de­ preoeckntla.l mt.t;er1.&18 hrAN, adopted. 
ca... 1111G.l3 Malllt'II&IlOll of nit•. IOrlbed reoorda m.acle In accorda.n.oa or promul.a\e4 prior to Jul1 •• 196'1.IjlG.14 WUVlr or _ ow,...

(b) Gtdcl,lIlIf.3 '_A»lfcalJle I,. ab.mu 01 .. wUh pubUlhed rul••ta.t:l1II She tlmt, The OormntaelOD wUl also malnttJn on1110.16 5a!111401. 01 f8e8 lAd m.~ of pap.alflf'1ll4Uue action. Wher, AD a.rnnna~IYe Jllace, f.ee, If tIoQ)'. aDd procedure to be Ole lD thll pQb)to readllll area. &11 IntIf­mellt t01' IIINfc.. J'l11dencS.
a.aIiJOD plan or prop'Ull doell not eldlt. 1410.111 Pa,meot 0' r.... tollowed, to make eu.ch recardl promp~. kl'lal PIlbuatlS by the ~nuD1alon In 

or wh.... the plL1l or provram I. not the 1410.1'1 ":m¥empttonl. ;. W a.va.alabl. to any J.)eflOD. 6 U.s.C. the hDDAL BDJlS'l'Ja UId ournmtlJ'tn 

balll ot \he a.ctlon comlll&1ned ot, liheae IelUS lnfonnatton to'" dleoloMd. 6!italb) u6D\l)ta Bpeolfted ol.ull8l 01 elleoa. 

Gu.ldaJlne. are inB.ppUoa.ble. NOOr'dI a-om 'be pubUo 6U811 require· (b) Ea.eh or the CcJJJlIIWIIIOn'. tle1d aC­UIIO.19 PradtlClolor. NotJ1l~I.t.lon Proct­

(0) C'urrmCII of plan or prf)j1TQl1l. Under durel lor OoDlld.ut.l&.l Commerol&.l Jof.... .' menta 01 6 u.s.a. 562(&) II.Dd pannHa tic.. lltted In Jl&tqr&pll (oj ot Uli. aee­

Motton 7J8(b)(l), PQl'Sona m.a.y rei, on mation. diem to bl withheld. tlOR, InclwUDI Ule DI.k1ct omoea. the 

tbe plu or prOllTtun ollly dUMB' the 1010.30 Del."ou of n.mpttd JIll\tare. Wuhlnll;01\ Fjeld Omoe. tba Area or­

(to FR 1m. ,eb. ae. It'l&1 1\ ' .t-.,,, w,,,~'" it it" ",,,,"rn"t. OtlM"AnnV fA re... UIlO.~l AllJIuall"&llOft:.. 
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CHAPTER' XIV-EQUAL .j 

".'1
EMPLOYMENT OPPORTUNITY, 
I, 

I., I 

I~~ ::':~:,,. COMMISSION 
. " 

,f(:"\ 

;.:·.'.. t 

:.... 

~ 

" 
Employee responalbUtttea and oonduct ................. .. 

Prooedtlral re,ulatlona ........................................... . 

Recordkeep1nB' a.nd reporting requirements under 


t1 tie vn And the ADA ...•• , ............ II ••••• I' ••••
, •• II .,, II II 
GuideUnes on disorim1n.a.tion beoauae or sex ......... .. 

Gu1deljnes on dlacr1mJna.tlon beoa.I188 oC re11(1on ..• 

Guidelines on dlaorimination beoauS8 or national 


orl(ln .................................... " .•...•.....•.•.•....••.• 
4 ••••••• 

UnlConn gutdelln.ea on amp,Joyae seleotion proce­
dures (19'78) .• 11." ••••• , •• II •• IIII.II.II II. '" II ••• II II II ••• II 11." ••• 

Atc1rm.a.t1ve aotion a.ppropna.te under Title VII at 
the OtvllRtghts Aot of 1984, as amended ............ .. 

Ava.1Ja.blltt7 of nooMa ............................................ . 
PrlV&C1 Aot regulatJona ........................................... .. 
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.Madam Chairman and Members of the Subcommittee, I appreciate 

the opportunity to appear today to present the vie"ws of the 

Administration regarding S.1085~titled the uEqual Opportunity 

Act o'f 1995. 11 While legislative titles are not generally matters 

of great import, this one is quite troubling, because aside from 

its promising title, this bi~l does nothing ~o address the 

enormous problems that face the o~erwhelming majority of people 

who are denied equal opportunity. It ignores those who, because 

of centuries of discrimination -- discrimination that ~ontinues 

to persist today -- have been denied opportunities to obtain a 

decent educa~ion, to compete equally for jobs, to participate in 

the political process, to form businesses and g~nerally.partake 

fairly of the bounty of this magnificent nation. 

This Congress has yet to hold a hearing to address the 

serious ~roblems discrimination causes daily in the lives of 

minorities and women. Rather, some in Congress propose to 

el~minate one of th~ few m~asures that has been utilized 

effectively to help eliminate discrimination and its effects and 

to create the ievel playing field that has been promised to all 

Americans but denied to many. While the issue of affirmative 

action has been debated in this Congress, it has yet to be 

considered in the context in which it was intended to perform; as 

a limited means to remedy the undeniable effects of decades of 

discrimination. 
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Compelling need for affirmative action. 

The history of discrimination has denied minorities and 

women an equal opportunity to enjoy the riches and opportu~~ties 

this country has offered the rest of its citizens.' Congress has 

repeatedly examined the effects of that discrimination and 

consistently has concluded that affirmative action is a 
" 

legitimate and necessary way ~o seek to undo the e'ffects of that 

discrimination. 

I would like to remind the Committee of just a few of the 

many pieces ,of evidence that indisputably'establish the 

continu~rtg need for affirmative action programs. 

, Discrimination in business and industry. Congress has 

repeatedly reviewed and supported the SBA's programs, as well as 

those,of some other agencies, such as the Department of 

Transportation, to aid small and disadvantaged businesses. In 

doing so, Congress recognized the need to help such firms combat 

the effects discrimination has had on their ability to develop ~~ 

our economy. ,A few facts demonstrates ,Congress's wisdom. 

While, minorities make up over 20 percent of the populatio~, 

minority-owned businesses are only 9 percent of all U.S. 

businesses (U.S. Commission on Minority Business Development, 

Final Report 2-6 (1992». The minoritY-,owned firms that do eXlst 

have, on average, gr~qs receipts ~hat are only about ,one-third 

those of nonminority firms (id. at 4). Similar inequities apply 

to women-owned businesses. Women own nearly 20 percent of all 

businesses with employees and a third of ,all small businesses t·~,: 
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received less than 3 percent of federal procurement contract 

dollars in 1994 (Expanding Business Opportunities for Women, The 

1995 Report of ,the Interagency Committee on Women's Business 

Enterprise, at 3, 11, January 1996; see also 1992 Survey Of 

Women-Owned Businesses, U.S. Department of Commerce, Bureau of 

the Census (1996». 

Discrimination in the critical ability to secure necessary 

capital persists; white business owners in the construction 

industry receive over 50 times as many loan dollars per dollar of 

equity capital as African American owners with identical 

borrowing characteristics (Grown & Bates, Commercial Bank Lending 

Practices and the Development of Black Owned Construction 
" 

Companies Journal of Urban Affairs, Vol. 14, No.1, 34 (1992». 

Recent' studies have shown that limited access to capital has had 

a similarly negative affect on firms owned by women, and that due 

to that lessened ~ccess to capital more women than men finance 

businesses out of their own resources (Expanding Business 

Opportunities for Women at 8). 

Discrimination occurs in both private and public 

contracting. Disparity studies completed by state and local 

governments after the Croson decision routinely found that 

minority-owned businesses are locked out of public contract~';'d 

markets. After the Croson decision, many states suspended, 

affirmativ'e action business programs, with a devastating effect 

on 'minority business. In Richmond, in the absence of affirmative 

~.:..:ion, minority participation in construction dropped from 40 
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percent of all contracts to less than 3 percent (U.S. Commission 

on Minority Business Development, Final Report at 99 (1992)). 

Similar falloffs occurred in Philadelphia (97% decline), Ta~pa 

(99% decline for African American-owned businesses and 50% for 

Hispanics), and San Jose (minority participation fell from 6 

percent to 1 percent in prime construction contracts) (ibid). 

In private industry, discrimination is even more pronounced. 

Both minority and women-owned firms report that they are 

routinely unable to secure subcontracts on private work where 

there are no affirmative action requirements, and that white 

owned prime contractors even reject minority or women-owned firms 

that offer the lowest bid. 

Discrimination in employment. Discrimination ih 

employment clearly persists. Testing studies completed by the 

Urban Institute in 1990 and 1991 found that white males received 

50 percent more job offers than minorities with the same 

characteristics applying for the same jobs. The Federal Glass 

Ceiling Commission reported that African Americans with 

professional degrees earn only 79 percent as much as white males 

with the same degrees in the same job categories, and 97 percent 

of senior managers in Fortune 1000 industrial and Fortune 500 

companies are white. Discrimination against minorities by trade 

unions, depriving minorities of a broad range of critical 

employment opportunities, was legion in the 1960s and 1970s. 

Indeed, for most years since 1973, employment rates for recent 

white dropouts have been higher than those for recent black high 
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school graduates not enrolled in college (U.S. Department of 

Labor, Bureau 6f Labor Statistics, Labor Force Statistics Derived 

from the Current Population Survey: 1940-1987, and tabulations 

based on the October Current Population Surveys) .. 
The effects of discrimination in employment based on sex, as 

well as race or national origin, continue to be felt as well. 

For example, EEOC reports that, in the federal sector, men hold 

over 86% of all SES positions" while women, who are over 41% of 

the workforce, hold 13.4% of SES positions. The Civil Rights 

Division continues to have a significant caseload involving 

discrimination against miriorities and women by state and local 

law enforcement agencies. 
. 

Discrimination in education. pespite gains in 

education for both African American and white students, African 

Americans continue to trail whites in educational achievement. 

Minority children continue to lag behind white children in the 

rate'at which they graduate from high school, the rate at which 

high school graduates go on to college, and the rate at which 

students en~olled in college graduate. The overall effect of 

these 'trends' is devastating to minorities; in' 1991, while, 30 

percent of whites had completed four or more years of college, 

only 13 percent of African Americans and 11 percent of Hispani<;:s 

had done so (U.S. Department of Education, National Center for' 

Education Statistics, IPEDS/HEGIS surveys of degrees conferred) . 

Indeed, Time magazine, in its recent cover story on 
.' :. 

segregation in our nation's schools, found that a third of black 
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public school students att~nd schools where the enrollment is 90% 

to 100% minority. As the Supreme Court's historic Brown decision 

told us over 40 years ago, separate educational facilities are 

inherently unequal. But it is against the backdrop of this 

unequal educatioAal base that S.1085 would eliminate even the 

most benign and limited use of race to attempt to equalize 

opportunities for minorities. 

The effect of discrimination on minorities is felt 

throughout educational systems. In 1992-1993, African Americans, 

. about 12% of the population, received only 7% of the bachelors' 

degrees conferred that year, and Hispanics, about 9% of the 

population, received 4% of the degrees. In 1992-1993, African 

Americans received 4 ..4% of the Ph~Ds., and Hispanic students 

received only' 2.7% (U.S. Department of Education, National Center 

for Education Statistics, IPEDS/HEGIS surveys of degrees 

conferred). At that same time, only 3 percent of all full time 

faculty members at American institutions of higher learning are 

African American and only 2 percent were Hispanic (S. Rep. No. 

204, 102d Cong., 1st Sess. 94-95 (1991)). 

Just recently, the Fifth Circuit Court of Appeals issued 

Hopwood v. State of Texas, Nos. 94-50569, 94-50664 (March 18, 

~996), an opinion ~tartling in its short-sightedness in li~~ of 

these human realitie~ that underlie these statistics. The court 

decreed that institutions of higher learning may no longer use 

race, even as a plus factor, as a means to ~nsure that minorities 

are represented in higher level educational programs. The court 
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essentially took it upon itself to ov.errule the Supreme Court's 

holding in Regents of the University of California v. Bakke, 438 

U.S. 265 (1978), ,that race could be used as a "plus" factor in 

admissions to insure a diverse educational mix. The. court· went 

on to virtually eliminate·a college's ability to use race even as 

a remedial objective. The Fifth Circuit held that the school 

could seek to remedy only its own discrimination, and could not 

even att~mpt to create a remedy to address discrimination in the 

state educational system as a whole. 

Not only is the Fifth Circuit's narrow construction of what 

the law school can remedy at odds with Supreme Court precedent, 

its impact on the aspirations of minority students, if it is 

implemented through legislation like S.1085, will be devastating. 

Regardless of the extent or history of discrimination in a public 

educational system, a college may address only its own actions, 

and not those of other parts of the state's educational system, 

regardless of the breadth of the effects that discrimination has 

on minority students' ability to secure admission to institutions 

of higher learning. 

Minorities and women certainly are not operating on a level 

playing field. Behind these national realities are personal 

realities: Minorities and women struggle upstream against 

discrimination and its effects in education, employment and 

business efforts; 
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Remedial use of affirmative action. 

Rather. than addressing these disparities, S.1085 would 

eliminate remedies that the Congress and prior Administrations, 

as well as this one, have tried to implement to overcome this 

nation's history of exclusion based on race, ethnicity and 

gender. By prohibiting otherwise lawful and flexible affirmative 

adtion and categoz;:ically rejecting several decades of Supreme 

Court precedent imposing reasonable limits on affirmative action, 

this bill attacks remedies that have evolved as a modest 

mechanism to eliminate the effects of past. discrimination. This . . 

bill would set our nation back at a time when racial and ethnic 

minority groups and women still lag far behind, when studies 

demonstrate that enforcement of the antidiscrimination laws alone 

still has not leveled the playing field for all our citizens, and 

when affirmative action represents one sensible, restrained tool 

available to help our society achieve its goal of integration. 

The Administration strongly opposes this bill. 

There is a tendency to speak of affirmative action as if it 

is a single thing. I want to make sure that my terms are 

understood. Affirmative action encompasses a range of remedies. 

At one end of the spectrum are efforts to reach out to 

traditionally excluded individuals -- whether women or minorities 

-- and to recruit talent broadly in all American communities. 

This might include reaching out to minorities and women and 

providing technical assistance to enable them to take advantage 

of opportunities. Affirmative action in the military after the 
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Vietnam War -- the very initiative that helped Colin Powell 

display his many·talents -- is an example of this sort of 

measure. Hardly anyone opposes efforts to cast a broad net, and 

• offer training. Nevertheless, S.1085 would prohibit even" 

outreach if its success or value was in any respect measured 

against a numerical goal. 

,At the other end of the spectrum, masquerading as 

affirmative action, lie quotas: hard and fast numbers of places 

"in schools or the workplace specifically reserved for Tl1~mbers of, 

certain groups, regardless of qualifications. This 

Administration opposes quotas. Federal courts have rejected such 

measures and Federal law -- both in Executive Order 11246 and by 

statute - - makes quotas unlawful. 'To the extent that S .1085 

purports to' prohibit "quotas," it adds nothing that does not 

already exist in Federal Law. 

In the middle between these extremes lies a range of 

activities that might be called "affirmative consideration," ln 

which race, ethnicity or gender is one factor that is considered 

among others in evaluating qualified candidates. This form of 

consideration does not guarantee success based on race, ethnicl:Y 

or gender. Rather, it emphasizes a full range of qualifications 

and is characterized by flexibility. This is the form of 

affirmative action that was supported by early proponents and ~as 

consistently received bipartisan support. Indeed, no Federal law 

of any kind mandates that anyone make decisions on the sole basls 

of race or gender. 
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The Supreme Court has consistently supported "affirmative 

consideration." From its first examination of an affirmative 

action program on the merits, in Bakke, the Supreme Court has 

consistently permitted consideration of race as one factor among 

many in contrast to reliance on race as the sole basis for a 

decision. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 

508 (contracting program failed strict scrutiny in part because 

it made "the color of an applicant's skin the sole relevant 

consideration"). The same has been true with respect to gender. 

See Johnson v. Transportation Agency, 480 U.S. 616 (1987) 

(upholding an affirmatiye action plan in employment under which a 

state agency considered the gender of applicants for promotion as 

one factor in the decision) . 

In Adarand Constructors. Inc. v. Pena, 115 S. Ct'. 2097 

(1995), the Court extended strict judicial scrutiny under the 

Constitution to federal programs that use racial or ethnic 

criteria as a basis for decisionmaking. It did not, however, 

invalidate affirmative action. It simply held that consideration 

of race or ethnicity in decisionmaking must be narrowly tailored 

to serve a compelling interest, imposing on Federal initiatives 

the same exacting analysis the Court. imposed on state and local 

initiatives some years ago. 

Courts have set-~orth a series of factors to use in 

evaluating affirmative action programs, in order to ensure that 

consideration of race, ethnicity or gender is narrowly tailored 

to achieve its purpose: (1) whether race-neutral measures were 
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considered and would prove ~qually effective; (2) whether the 

program is properly limited in scope and flexible, as 

demonstrated, for example, by the existence of a waiver 

provision; (3) whether race is relied upon as a necessary factor 

in eligibility or whether it is used as one factor among others 

in the eligibility determination; (4) whether any numerical 

target is related to the number of qualified minorities in the 

applicable pool; (5) whether the duration of the program is 

limited and whether the program is subject to periodic review; 

and (6) whether the program burdens nonbeneficiaries 

inappropriately. 

Last July, in his speech at the National Archives, President 

Clinton reaffirmed his commitment to the eradication of invidious 

discrimination and its persistent effects. He recounted movingly 

the enormous changes that he has witnessed since his childhood in 

Arkansas, but he concluded, as we all must, that the job is,not 

close to completion. As the President stated, affirmative action 

was born as a comprom~se -- as a middle course between simply 

declaring discrimination unlawful and proclaiming victory (a ' 

course that would have accomplished little) and the imposition of 

draconian penalties on employers and others for failure to 

achieve rigid and inflexible quotas. Instead, the President 

opted for a,middle ground that permits affirmative action where 

it is flexible, respects merit and does not unnecessarily burden 

the expectations of nonbeneficiaries. 
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As a matter of policy and law, the President committed to 

mend, .but not end affirmative action. He directed federal 

agencies to review programs and to reform or eliminate anr 

program that: 

(1) creates a quotaj 

(2) creates preferences for unqualified individualsj 

(3) creates reverse discrimination; or 

(4) 
.

continues after its equal opportunity purposes have 

been achieved. 

He is also committed to root out fraud and abuse in Federal' 

procurement programs, such as where white-owned companies get 

minority-owned firms to front for them. 

Since the President's address and the re~ease of the Wh:te 

House's Affirmative Action'Review in July, the Department of 

Justice, under the Direction of Associate Attorney General John 

Schmidt, has been spearheading an effort to review federal 

affirmative action programs to ensure their compliance b9th wl:h 

the law and the President's policies. That careful review 

continues. In our view, this deliberate, intensive focus on e3ch 

f~deral affirmative action progr~m, d~ring w~ich the actual 

operation and practical effects of the program ca~ be assessed. 

is a far more ~esponsible way to proceed than to declare an e~d 

to any effort w~atsoever, as S.1085 does, whether it is legal 

under current law or not . 

. As you are aware, our review has resulted in the terminatlcr. 

of a significant program in the contracting area -- the use of 
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the so-called "Rule of 2" by the Department of Defense. We are 

also, during ~he review, continuing to work with various agencies 

as they evaluate their programs to insure that they are being 

conducted in a manner that satisfies strict scrutiny. Changes 

will be required by Adarand, and the President's policy. 

We have also issued a comprehensive memorandum addressing 

the manner in which strict scrutiny affects affirmative action in 

federal employment programs. That memorandum.not only showed 

federal agencies how to bring their employment activities into 

compliance with Adarand, but also reminded them that the use of 

race must be predicated on a firm and provable basis, be it 

remedial or operational. We expect that agencies may have to 

'modify some present practices to bring employment actions fully 

in line with this guidance. 

Procurement reform. We'have also been hard at work 

developing a proposal to reform the use of race in federal 

procurement. One of the most important tools the government uses 

to provides minorities a full and fair opportunity in business is 

affirmative action in federal procurement: We have been 

reviewing federal procurement for some months, and are developing 

a proposal that we feel will satisfy the rigorous demands of 
. . 

Adara~d, meet legitimate and reasonable contracting objecti.~, 

and treat both minorities and nonminorities equitably. 

Unlike the misguided approach of S.1085 that simply 

eliminates the use of race and declares compliance with 

constitutional standards, crafting a mechanism to permit race to 
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be used in a manner to satisfy Adarand is a c~mplex undertaking. 

While this proposal is not yet final, I can discuss the approach 

we intend to take . 

. First, unde'r the proposal the government will only use 

affirmative action where the judgment is made,that race neutral 

measures, such as training programs and outreach, would fail 

adequately to extend opportunities to disadvantaged firms. 

Second, where affirmative action is used, less drastic measures 

will be employed first. This means that affirmative action 

programs will seek to maximize competition by limiting the use of 

set asides and relying instead on measures that allow full 

competitj,on among all qualified firms yet take disadvantage into 

account as one factor. 

The government's proposal would establish a system of 

market-sensitive benchmarklimitatio~s to govern the 

implementation of affirmative' action in federal procurement. 

Where race-neutral efforts such as outreach and technical 

assistance fail to extend disadvantaged businesses a,fair 

opportunity to participate in procurement markets, our proposal 

would allow the flexible conside~ation of the disadvantaged 

status of the business along with the other factors used in 

selecting a contractor: Certification requirements will be 

tightened to ensure r~at affirmative action is only used to 

assist firms that need it. Firms that are too big, too wealthy, 

or operating as fronts and shams will be expelled, and 
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individuals who engage in intentional-misrepresentations and 

abuse the system will be prosecuted. 

This proposal will show that efforts can be made to tailor 

narrowly the use of race to meet constitutional standards, and 

still keep ~his nation's promise to mino~ities that 

discrimination and its effects will be eliminated. The effort to 

keep that promise, as the President said, is difficult. What is 

unacceptable is the approach of S.1085 that totally eviscerates 

that promise. 

Where problems exist, we a~l have to face them without 

flinching and correct them. But problems in the management or 

design of this,or that program should no more, require us to 

abandon the principle of affirmative action than problems in 

defense procurement should require the Air Force to stop buying 

airplanes. This careful process, rather than the approach of 

S.1085 to eliminate all consideration of race, will eliminate any 

serious inequities and inefficiencies in specific affirmative 

action programs. 

Overview 

Turning to the legislation that is the immedi~te subject of 

this hearing, S.1085 is not only misdirected as a matter of 

priorities, but it is such a blunt and extreme measure that it 

would work substantial harm. It is inconsistent with principles 

developed over decades by the Supr~me Court, would eliminate 

numerous federal statutes and·execu.tive orders and curtail the , 

u~ctle aga1nst discrimination on the basis of race, gender and 
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ethnicity. It would do all of thia without a deliberate and 

intensive examination of affirmative action programs. 

S.1085 seeks broadly to limit federal affirmative action 

programs. The bill's operative provision states that' 

II [n]otwithstanding any other provision of law,lt no entity of the 

federal government Itmay intentionally discriminate against, or 

may grant a preference to, any individual or group based in whole 

or in part on race, color, national origin, or sex, in connection 

with" federal contracting or subcontracting, federal employment, 

or Itany other federally conducted "program or activity. It The bill 

also prohibits the federal government from "requir[ing] or 

encourag(ing] any Federal contractor or subcontractor to 
, 

intentionally discriminate against, or grant a preference to. any 

individual or group based in whole or in part on race, color, 

national origin, or sex," id. at § 2(2), and it prohibits the 

federal executive branch from "enter (ing] into a consent decree 

that requires, authorizes, or permits lt any of those forbidden 

activities. Id. at §. 2 (3). Under the bill, "preference" 

includes "use of any preferential treatment and includes but is 

not limited to any use of a quota, set-aside, numerical goal, 

timetable, or other numerical objective." Id. at § 8(3). 

The bill incorporates several specific exceptions to i~s 

broad provisions. Most notably, the bill exempts certain 

outreach and recruitment efforts. Specifically, the bill does 

not purport Itto prohibit or 'limit any effort by the Federal 

Government * * * to recruit qualified women or qualified 
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minorities into an applican~ pool for Federal employment or to 

encourage businesses owned by women or by minorities to bid for 

federal contract~ or subcontracts, if such recruitment or 

encouragement does not involve using a numerical objective, or 

otherwise 'granting a preference, based in whole or in part on 

race, color, national origin, or sex, in selecting any individual 

or group for the relevant 'employment, contract or subcontract, 

benefit, op~ortunity, or, program." Section 3(1). A similar safe 

harbor allows·the federal goyernment to encourage federal 

contractors or subcontractors to engage in the same kinds of 

recruitment efforts. rd. at § 3(2). However, this exemption 

does not apply if a r~cruitment or outreach program uses any kind 

of numerical benchmark, even for hortatory or tracking purposes; 

its value, therefore, is substantially limited. 

The bill would also limit current protections for women. 

The bill expands the current definition of '"bona fide 

occupational qualification." The bill also permits the use of 

sex-based classifications if the classification "is designed to 

protect the privacy of individuals" or if the classification is 

dictated by national security. rd. at § 4(c). 

As the above description indicates, the reach of S.1085 is 

'quite broad· and would work significant change. The bill's 

prohibitions would applyretrospectivelYi they would invalidate 

any existing law or regulation that does not comply with the 

bill's requirements. The substantive provisions of the bill 

would apply to any federal contracting or subcontracting f , federal 
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employment, or "federally conducted program[s] or activit [ies] ,It 

Because this last category does not appear elsewhere in the law, 

its meaning. and breadth are unclear. The bill that was reported 

in the House, however, clarified the extreme breadth of the 

provision, as the House bill extended the bill to "any * * * 

Federal financial assistance," and extended the prohibitions to 

any "recipient of that assistance, II broadly ex~ending the 

prohibitions on affirmative action to even a private contractor 

who receives any federal aid on a contract. 

On the other han9, the bi~l's prohibition against 

intentional discrimination, taken at 'face value, is quite 

unnecessary and, in reality, potentially counterproductive. Such 

discrimination is already prohibited by the Constitution and 

numerous federal statutes. Significantly, the bill actually 

explicitly cuts back on existing protections against sex 

discrimination bY'introducing a series of new exceptions 

including a vague and open-ended exception lito protect the 

privacy of individuals. 1I 

Analysis 

S.1085 1 s fla~prohibition against affirmative action is a 

rejection of the compelling need to remedy the effects of past 

and present discrimination. It is inconsistent with principles 

developed ,by the Sup~~me Court and with numerous enactments of 

Congress and executive branch orders. Furthermore, it will turn 

back the clock to an era when the law denied women equal 

opportunities in employment. 
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Just last Term, in Adarand Constructors. Inc. v. PeDa, 

supra, the Court recognized the appropriateness of race-based 

affirmative action as a means of overcoming our nation's 

continuing legacy of discrimination. As Justice O'Connor, 

writing for the Court, stated: "The unhappy persistence of both 

the practice and the lingering effects of racial discrimination 

against minority groups in this country is an u~fortunate 

reality, a'nd government is not disqualified from acting in 

response to it." Id. at 2117. The Court rejected a flat 

constitutional prohibition of the consideration of race. Rather, 

the Court held 'that. reliance ,on race would be subjected to strict 

judicial scrutiny. That standard permits consideration of race 

where it is justified by a compelling interest and is narrowly' 

tailored to serve that interest. This bill, would prohibit all 

such action, even if it comports with strict, scrutiny. 

In short, 5.1085 goes well beyond the standards for 

affirmative action articulated by Justice O'Connor for a majorlty 

of the Court in Adarand. It would be inconsistent with the 

principle recognized long ago by Justice Powell that government 

has a "substantial interest that legitimately may he served by a 

properly devised * * * program involving the competitive:' 

consideration of rabe and ethnic origin." Regents of the 

University of California v. Bakke, 438 U.S. 265, 320 (19J8). 

5.1085 would severely disable government in its ability· to 

address the practice and lingering effects of racial 

'::':..scrimina~ion. 
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Similarly, the Court has held that consideration of sex is 

appropriate if it i'serves an important governmental objective" 

and is "substantially related to the achievement of those 

objectives." J.E.B. v.Alabama ex reI. T.B., 114 S. Ct. 1419 

(1994) i Mississippi University for Women v. Hogan, 458 U.S. 718 

(1982). 5.1085 would prohibit consideration of sex, regardless 

how important the governmental objective in doing so might be. 

S.1085 would curtail efforts to address discrimination against 

women. 

The provisions of S.1085 addressing sex-based 

classifications are particularly troubling. S.1085 would 

significantly weaken current protections against gender 
, , 

discrimination and would have the effect of 'legalizing 

discri~inatory practices that are currently prohibited. The bill 

significantly expands ,the use of sex as a ,lIbona fide occupational 

qualification" by using language much broader than IIbfoqll 

language in any existing law, including Title VII. The bill also 

creates a "privacy" exception which will be used to deny women 

important employment opportunities. In addition, it creates a 

national security exception to thepr0hibition of discrimination 

based on sex~ without any indication of how gender can possibly 

be linked to national security. 

Th~ billts assault on the use of numerical goals is an 

extreme reaction to an overstated danger. By defining "grant a 

preference ll .to include lIany use of a * * * numerical goal, 

timetable, or other numerical objective, II the bill would reject 
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principles developed by the Supreme Court, elimin~te federal 

statutes and overturn Executive Order 11246, none of which 

mandate decisionmaking on the basis of race or gender. 

Goals and timetables have been used as measures to cure 

discrimination since the Nixon Administration. Their use has 

been approved by the Supreme Court as a proper means of 

overcoming imbalances in traditionally segregated job categories. 

See Johnson v. Transportation Agency, 480 U.S. 616 (1987). They 

are indispensable as measures of progress in eliminating 

discrimination and, contrary to the fears of some, the use of 

goals and.timetables does not lead inexorably to quotas. 

Indeed, quotas -- rigid and inflexible measures that look 

only to race or gender in disregard of qualifications -- are 

already unlawful. They have been firmly and repeatedly rejected 

by the President. Executive Order 11246 rejects the use of 

quotas, as does the Civil Rights Act of 1991. Likewise, the law 

does not tolerate quotas. Consideration of race or ethnicity can 

survive court scrutiny only if· it is properly tailored. That 

tailoring includes consideration whether it is flexible and 

respects qualifications. Indeed, even though the Supreme Court 

has approved strong race-conscious relief, it has never approved 

relief that depended solely and inflexibly on race. See United 

States v. Paradise, 480 U.S. 149 (1987) (upholding requirement 

that Alabama Department of Public Safety promote one black state 

trooper for every white trooper promoted, noting that the relief 
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was flexible because it could be waived in the absence of 

qualified candidates) . 

Unlike quotas, goals and timetables represent a flexible and 

sensitive approach to curing traditional exclusion. They leave 

discretion with the employer to select means including outreach, 

recruitment, and, where appropriate,. the competitive 

consideration of race or gender as one factor. In all instances, 

they must be achieved without ·unduly burdening others. 

In many areas of life, we use numbers to measure progress 

toward success. Whether it is in tracking sales, profits or 

success in batting a baseball, we look to numbers to measure how 

well we are doing and to establish our aspirations. It should be 

no different in measuring equal opportunity. Indeed, the use of 

goals and timetables can be an important component in tailoring 

programs narrowly, as required by the Supreme Court. It is 

essential to use numerical measurements in determining when t~ere 

has been sufficient affirmative action and programs must end. 

A principal example of the importance of goals and 

timetables in combatting discrimination is Executive Order 11~4~. 

which would be eliminated by S.1085. Under the Executive Order. 

federal contractors an~ subcontractors with contracts of at least 

$50,000 must maintain a written affirmative action program. 7~e 

contractor's plan mu~~ include goals for the hiring of minorities 

and women if there is a problem with the contractor's employment 

practices. The goals, however, must not operate as quotas 

indeed, the ~xecuti~e Order expressly prohibits the use of q~c:as 
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-- and contractors are not required to engage in any form of 

preferential hiring. Contractors are required only to make a 

good faith effort to meet the goals, and they can satisfy that 

requirement by a variety of strategies, including recruitment and 

outreach. 8.1085 prohibits even this limited use of a "numerical 

objective" as a way of measuring progress. It would, therefore, 

eliminate one of the most successful mea~ures ever adopted to 

promote equal opportunity in employment. The use of numerical 

goals in the Executive Order dates back to the Nixon 

Administration and has received bipartisan support.ev.er since. 

Elimination of Executive Order 1~246 would curtail the fight 

against discrimination and strike a devastating blow to the 

achievement of equal opportunity. 

The bill's fear of goals would also result in eLimination of 

the affirmative action program that has proved successful in 

expanding employment and promotion opportunities in the military. 

Affirmative action in the military focuses on outreach, 

recruitment and training. By directing its efforts at assuring 

that a qualified pool of minority 'and female candidates for 

promotion exists, the military's program serves the objective of 

equal opportunity. Although the services set numerical goals for 

promotions, they do not set up those goals as rigid requir:.·...;.,i.l1ts, 

and they do not sacrifice merit criteria to meet those goals. As 

a result, minority and female promotion rates often diverge 
, . 

considerably from the numerical objectives. But because 8.1085 

~Leats any use of a numerical objective as a ~preference," even 

23 


http:support.ev.er


the military's merit-based affirmacive action program would be 

invalidated. 

Current law sets governmerit-wide overall national goals for 

minority and female participation in government procurement. 

Specifically, the law sets a goal of 5% for small disadvantaged 

businesses and 5% for women-owned businesses. These goals are 

flexible i they establish an obj ective rather than a requirement'. 

S.1085 would eliminate these goals. Because the bill eliminates 

any affirmative recruitment program that contains a numerical 

objective, it would also invalidate any outreach program tied to 

the government-wide procurement goals. 

The bill would exempt "any act that is designed 1:0 benefit" 

Historically Black Colleges and Universities. Thus, the 

government-wide program of promoting cooperation with these 

institutions (see Executive Order 12876) would appear not to be 

eliminated by the bill. However, the exemption's limitation to 

"any act" de~igned to benefit historically black colleges may 

prevent administrative initiatives to aid these institutions; 

specific statutory authorization may be required. 

The bill contains no similar exemption for minority-serving 

educational institutions, which also are the focus of statutory 

and Executive Branch programs of support. See Executive Order 

12900. At least 13 federal agencies currently administer 

programs that target aid to these institutions. 

Neither the judicial process, nor the antidiscrimination 

enforcement machinery escapes the sweep of S.1085. It would 
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prohibit the federal government from entering into a consent 

decree that flrequires, authorizes, or permits any activity 

prohibited byfl the substantive provisions of the first' section of 
, ' 

the bill. Thus, neither the 'Civil Rights Division of the 

Department of Justice, nor ,the Equal 'Employmerit Opportunity 

Commission could ,enter into even a court-approved consent decree 

to prohibit discrimination by a private employer who was a 

federal contractor if that decree contained numerical relief. 
, , 

Even if that relief were limited to a goal in bringing ,excluded 

minorities or women into a pool, from which applicant,s would be 

selected without regard to race or gender, the decree would be 

prohibited under S .10'85. This provision would strip the federq.l 

government of a significant tool for enforcing the laws that 

prohibit discrimination on the basis of race, ethnicity and 

gender. 

This same provision would also promote litigation and 

curtail the enforcement of antidiscrimination laws by prohibiting 

the federal government from entering consent decrees containing 

numerical relief in suits filed against it. Unfortunately, the 

federal government occasionally finds itself in the position of a 

defendant and must have the ability -- when it recognizes its own 

errors to settle litigation in a manner that provides full 

relief for a class of victims. This bill would strip the federal 

government of that ability. 

Many other beneficial statute~ and programs would be 
" 

eliminated by S.'1085's blunderbuss approach to affirmative 
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action. It is not our purpose to catalogue them. Rather, the 

point is that the approach of S.1085 is flawed. There is no 

justification for eliminating programs wholesale, particularly 

without knowing what, many of them do or how they do it. The 

Administration is in, the midst of a very thorough, searching 

examinatiop of affirmative action programs that has already shown 

results. That process should be allowed to run its course 

without interference. 

More fundamentally, the impact of S.1085 would be to 

devastate the federal government's efforts to redress 

discrimination and promote inclusion of member's of excluded 

groups. This bill represents a full-fledged retreat from our 

national commitment to achieve an integrated society. That would 

be a fundamental and disastrous'change. 

We all share the goal of ending discrimination, but it is 

not enough to ,profess opposition to discrimination based on race, 

ethnicity or gender. These p~ofessions of opposition to 

discrimination are important~ but they must be backed up by tools 

that can redress the problem fairly. 

Madam Chairman, in the eagerness of some to curtail the 

remedies 'for discrimination, many have lost sight of the problems 

that created the need for remedies. We should move forward ,:JL 

tackle the difficult :=!nd more pressing problems that contipue to 

deny equal opportunity to mino~ities and women in this country:' 

o 	 Minorities routinely suffer blatant discrimination in retail 

establishments and in the provision of bas~c services. In a 
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particularly blatant, recent incident, a cab company in 

Springfield, Illinois, posted a notice advising drivers not 

to pick up black males. There is no federal remedy for this 

outrage, or for the plight of the black youth who recently 

was forced to take off the shirt that he had previously 

purchased at an Eddie Bauer store and leave the store in his 

undershirt. Only when he returned to the store with a 

receipt was he allowed to have his shirt. 

o 	 Hate crimes continue to terrorize our citizenry. Recently, 

we obtained convictions in our prosecution of three men in 

Texas who talked about how good life would be without blacks 

and then drove into a predominantly black section of town 

"hunting" African Americans with a sawed-off shotgun, 

eventually shooting three African Americans at point-blank 

range. 

o 	 Unlawful segregation persists and minority children remain 

trapped in impoverished and segregated schools that deny 

them a decent chance in life. Over 50% of African American 

children and 44% of Hispanic children live in poverty, 

compared to 14% of white children. And over one-half of all 

African Americans live in inner-city neighborhoods where' 

schools are starved for basic resources. And yet, in 1993, 

a cash-poor district spent a million dollars to expand an 
. 	 . 
all-white elementary school rather than send white students 

to a predominantly black school that was one-third empty and 

only 800 yards away from th~ white school. In a recent case 
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that we handled, school buses were travelling down the same 

roads, one bus picking up white children and taking them to 

the white school and one bus picking up black children and 

taking them to the black school. 

o 	 The doors to housing continue to be slammed shut in the 

faces of minority applicants across the country. 

Discrimination in housing continues to limit not only 

housing opport~nities for minorities, but suppresses job 

opportunities and contributes to school segregation. In a 

recent investigation, we discovered that a 300 unit 

apartment building in Ohio simply refused to rent to African 

Americans, in spite of numerous qualified applicants. In 

one recent case, we found that blacks were being steered to 

an all black section in the back of the building. 

o 	 Discrimination continues against minority and women 

applicants for employment. In one case in Florida, we found 

that a police department had not hired a single black, 

officer in 30 years. The police department threw 

applications from African Americans in the trash and was led 

by a chief who routinely referred to African Americans as 

"niggers." In a Louisiana correction center, we found a 

policy that required women to score 15 points higher on a 

written test to qualify for employment and a practice that 

resulted in the hiring of a man who scored 29 points b.elow a 

woman applicant and had a prior arrest record and no high
" :. 

school diploma. The report of the Glass Ceiling Commission, 
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which was created at the init~at~ve of Senator Dole, 

documents the near exclusion of African Americans, 

Hispanics, Asians and women from advancement in many of the 

corporations of this nation. 

o 	 The manner in which justice is administered has created 

resentment and alienation in too many jurisdictions. While 

we all owe a deep de~t of gratitude to the women and men who 

serve in law enforcement, recent incidents such as the 

beati~g of Rodney King and the revelations regarding the 

racism of Mark Fuhrman, highlight a deep seated problem in 

the way that many minority communities and law enforcement 

officials relate to each other. 

I ask you to .give the Department of Justice, the Equal 

"Employment Opportunity Commission and other agencies the suppor~ 

they need to address these problems. Join us in attacking tr.ese 

problems and we can transform our. statements of opposition to 

.. discrimination and our commitment to equal opportunity into 

actions and results. 

But S.1085 is a gian~ step in the wrong direction. Should 

it be presented to the President for signature, the Attorney 

General would strongly recommend that he veto it. 

Thank you. 
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I am Jorge Amselle, Communications Director for the Center 

for Equal Opportunity, a non-profit research and education 

project specializing in issues related to race, ethnicity and 

assimilation. It is an honor to be with you today to testify on 

affirmative action, an issue of profound importance in the 

current national policy debate on race and the role of 

government. 

We are here today to discuss whether the government should 

continue to provide preferential treatment to people for no 

reason other than their race, ethnicity, or sex. Treating people 

differently because of the color of their skin used to be called 

discrimination, but today it is called affirmative action. Racial 

discrimination -is abhorrent enough when practiced by the private 

sector, but when it becomes the official practice of government· 

it becomes completely inexcusable and repugnant. 

This policy of racial 'and ethnic favoritism makes it 

possible for immigran~s to receive preference in hiring, 

government contracts and college admissions over American 

citizens by government mandate. The result of this policy is 

clear. A 1993 survey of 1200 Republican primary voters i~ 

California found that the use of 'racial preference programs by 

Latinos significantly raised concerns over immigration1 
, and 

increased support for Proposition 187 and other anti-immigration 

legislation in California and elsewhere. 



These programs only serve to provide an excuse to question 

the accomplishments of all minorities and women, whether ,they 

benefited from affirmative action or not. 'These preferences,' 

which are intended to benefit minorities, are only serving to 

divide society by race and ethnicity to the detriment of 

minorities. 

Proof of the harm done to society by racial preferences can 

be seen in a survey by Professors Paul Sniderman of Stanford and 

Thomas Piazza of Berkeley2. They found that whites. were far more 

likely to view blacks negatively if they were first asked a 

question regarding affirmat~ve action. According to the authors: 

"Certainly some whites dislike affirmative action because they 

dislike blacks, but it is unfor~unately also true that a number 

of whites dislike the idea of affirmative action so much and 

perceive it to be so unfair that they have come to dislike blacks 

as a consequence.") I 

In the area of public contracting large, successful minorit,· 

contractors are often the prime beneficiaries of state, local, 

and federal'programs aimed at "disadvantaged" minorities.' This 

racial spoils 9ystem has allowed some minority contractors to 

become millionaires, while truly disadvantaged minority and non­

minority contractors are left on the sidelines. s 

The Wall Street Journal reported on a Government Accounting 

Office study which found that some successful companies were 

"cooking" their books to remain eligible for the Small Business 

Administration's 8(a) disadvantaged business set-asides. One 
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company, I-Net, received $62 million in set-aside contracts for 

which it was not eligible. s 

A recent study by University of Minnesota economist Samuel 

L. Myers, Jr., found that minority set aside programs in public 

contracting in New Jersey between 1985 to 1993 "did not 

necessarily benefit minority owned firms, nor did it reduce 

discrimination. w The study also showed that the success rate for 

the average minority firm in getting state awards did not 

increase. In fact, large white-owned companies that subcontracted 

to minorities were given preference over minority-owned companies 

and may have benefited to a greater extent. 7 

Wayne State University economist Timothy Bates in a study of 

the small Business Administration 8(a) minority set aside program 

noted that: "The most successful minority businesses in the 8(a) 

program are run by individuals who are not particularly 

disadvantaged; the truly disadvantaged entrepreneurs who receive 

assistance, in contrast, fail in droves. "8 

Disparity studies are often used to justify set-aside and 

preference programs at the state and local levels. However, 

research suggests that disparity studies are not to be trusted. 

According to George La Noue, a professor of political science at 

the University of. Maryland, "There is a tendency for cities to 

commission these studies when they want, or already have, a 

minority program." According to his research, "most (disparity 

studies] have sought only to justify these (MBE] programs by 

scraping together and magnifying every piece of data pointing to 

discrimination without applying any ,of the conventional social­

science tests to determine validity.n 
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. 
One case in point is that of KPMG Peat Marwick's disparity 

, 

study for Miami. When this study failed to find clear evidence of 

discrimination against blacks or Hispanics in Miami, the city 

commission rejected the study and 'ordered a new one with more 

acceptable results. 9 According to La Noue, "many studies are 

methodologically flawed because they depend on Census data to 

show disparity rather than basing their study on the actual 

conditions of minority contractors in a particular area.* Peat 

Marwick's failure to rely on "flawed" data shut them out of the 

disparity study business in Miami. 

Preference programs also discourage many contractors from 

submitting bids or dealing with government agencies. According to 

Mike Kennedy of the Associated General Contractors of America, 

"any program that applies pressure to government contractors to 

base decisions on race is discriminatory. People use the word 

'goal' to try and, suggest that their program is inspirational, 

but if you meet the 'goal' you don't have to ,demonstrate good 

faith efforts. You are pressured to just meet the goal." Mr. 

Kennedy also felt that, "regardless of how easy it is to meet the 

'goal' it is still preferences and discriminatory.* 

Governments can and should, however, help those who are 

truly disadvantaged, but not by holding them to a lower standard. 

We must provide them with the tools necessary to compete on an 

equal basis and insure that they are not held to a different 

standard. There are successful programs that help the, 

economic'ally disadvantaged without regard to race. 
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The National Council of Contractors Association (NCCA) in 

Houston, TX, runs such a program. A race-neutral alternative for 

small businesses that has put millions of dollars into the hands 

of minority-owned companies. One of the biggest barriers new 

companies face when they want to bid for public contracts is 

obtaining surety bonding. It is this difficulty in getting bonded 

that prevents most small, minority and'non-minority contractors 

from bidding on, or receiving public contracts. 

The NCCA program helps them clear this hurdle--without 

resorting to preferences or set-asides. It provides small 

businesses with training and supervision, subsidizes visits with 

accountants and lawyers, and offers other kinds of professional 

advice. Most important, it actually issues bonds to its 

participants--with the help of the Standard Group of Companies, a 

national surety bond underwriter. Even though the prog~am is 

race, and gender-neutral, 85 percent of the participants are 

either minorities or women. 

Since 1994, NCCA has assisted 83 small contractors in 

Austin, it has issued 171 bonds worth ove~ $31 million, and has 

not suffered a single default. NCCA helped its participants 

receive $6.3 million in public works contracts, and small c~mpany 

participation in municipal contracts has shot up 600 percent. By 

contrast, the city government abandoned its racial set-aside 

program after issuing only one bond to a minority-owned small 

business in 1993. 

In addition, the NCCA program actually saves tax dollars. By 

making small'companies eligible to bid for public contracts, 
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instead of guaran,teeing them contracts on a set-aside basis, NCCA 

increases competitiveness instead of decreasing it. When a 

participant wins a contract--based entirely on offering the 

lowest bid--the difference in cost between that bid and the next 

lowest is a hard dollar savings. Since its inception less than 

two years ago, NCCA has saved the Austin community over $1­

million. 

This program proves that affirmative action can be used for 

positive efforts to increase minority participation without 

dividing people by race. There need not be a backlash against 

minorities. Recent polls show that it is not too late to stop the 

harm that has been done by racial prefere~ces. 

An NBC Ne~s\Wall Street Journal poll, from January 1995, 

found that 61 percent of people want to eliminate race as a 

factor in employment, university admissions, and public 

contracting decisions. Yet, a CNN\USA Today poll conducted in 

September 1995 showed that 49 percent of Americans supported 

stronger affirmative action laws. Similarly, a Los Angeles Times 

poll from January 1996 showed that 55 percent of the public is 

either satisfied witp current affirmative action laws or wants 

them strengthened. 

The reason for the opposing viewpoints in these polls 

becomes clear when we realize that the definition of affirmative 

action is unclear. The good news is that a CNN\USA Today poll 

found that 56 percent of whites would support race-neutral, need-

based affirmative action programs. 
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If we are to salvage our dream of a color blind society, we 

need more of these types of programs and an end to racial 

preferences. Yet, some would argue that a,s long as race continues 

to matter' in America, we must have public policy that recognizes 

that fact and uses race-based solutions. These people claim that 

as long as society is ,not color-blind, government cannot afford 

to be colqr-blind either. They are wrong. We will never have a 

race-neutral society as long as government continues to 

categorize people by race for the purpose of disparate treatment. 

We can not wait on the jUdic'iary to eliminate racial 

preferences either. Despite ,some promising rulings from the 

Supreme Court limiting the use of pref~rences, tpe Court s~opped 

short of eliminating them, altogether. It is going to take 

decisive action from the legislature to eliminate racial 

discrimination for and against all Americans. 
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Madame Chainnan and members of the Committee, I am Marcia Greenberger. Co-

President of the National Women's Law Center. Thank: you for the invitation to appear. 

before you today. With me is Judith Appelbaum, Senior Counsel and Director of Legal 

Programs at the Center. 

The Center is a non-profit organization that has been working since 1972 to advance 

and protect the legal rights of women across the country. The Center focuses on major 

policy areas of importance to women and their families, including employment, education, 

and income security -- with particular attention paid to the concerns of low-income women .. 

We are pleased to have this opportUnity to comment on S. 1085, and the impact it 

would have on affrrmative action, and specifically on affinnative action for women. 

I will also address the impact of the legislation on basic prohibitions against sex 

discrimination. In the first part of my testimony, I will outline why affinnative action 

programs are as important today as ever for women, as well as for members of racial and 

ethnic minorities, as a means of combattin~ and preventing discrimination. I will then tum 

to a detailed discussion of the extreme nature of S. 1085 and the ways in which it would tum 

the clock back for women by completely abolishing a variety of critical and effective 



affirmative action programs. Finally, I will explain how the bill -- in a set of provisions 

, buried in Section 4(c) .that are separate from its affirmative action, provisions -- also threatens 

to undermine equal opportunity for women by creating a set of unprecedented and potentially 
, . 

far-reaching new loopholes in our longstanding, federal protections against sex discrimination. 

I. WHAT AFFIRMATIVE ACTION MEANS FOR WOMEN' 


Barriers to Advancement for Women Remain Pervasive 


Much attention has been given r~cently to affllina!ive action in the context of race. 

It is important not to overlook, at the same time, the critical role that affirmative action 

programs have played and continue to play in opening up, opportunities for women. 

Discrimination against women is deeply rooted in our society. Just last year we 

, , 

commemorated'the 75th a~versary of women's suffrage -- reminding tis .that for the first 

150 years of the Republic, American women lacked the most fundamental right of 

citizenship,. the tight to vote. 'Throughout most of our history, laws 'that barred women from 

engaging in certain occupations, from the practice of law to bartending, were upheld. Many 

of the nation's premier colteges and universities were once completely closed to wo~en. 

Not long ago, the "want ads" listed openings for women and for men separately, and some 
, ' , 

employers told women (but not men) with.,young 'children they need not apply at all. Sex 

discrimination in employment has been prohibited by federal law only since enactment of the 
, ~ . 

Civil Rights Act of 1964, and in education orily since the Education Amendments of 1972. 
" . '. . . 

Of course, much has changed for th,e better in recent years. It would be premature. 

however, to declare that discrimination against women, on'the basis of their sex, is no longer 
.' . " 
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prevalent in our society. A few statistics are revealing: 

* 

* 

* 

* 

* 

* 

* 

According to the'March 1995 report of the Glass Ceiling Commission, 95 to 97% of 
the senior managers of Fortune 1000 industrial and FortUne 500 companies are male. 
In the Fortune 2000 industrial and service companies, only 5 % of se!lior managers are 
women (and virtUally all of these are white). 1 

An earnings gap exists between women and men across a wide spectrum of 
occupations. In 1991, for example, women in sales occupations earned only 59.5% 
of the wages of men in equivalent positionli.2 In 1993 women still 'earned, on 
average, only 71.5 cents for every dollar earned by men. 3 

While women· are over half the adult population4 and nearly half the workforce in this 
country,5 women remain disproportionately clustered in traditionally female jobs with 

. lower pay and fewer benefits:6 For example, in 1991 'one in four working wO.men 

worked in an administrative support job,' and 82 % of administrative ~orkers in alf 

industries are women. 8 . 


While the gender gap in higher education has narrowed, and women now earn roughly 
half of all bachelor's and maSters degrees, they still lag behind in many respects, 

. Women earn less than 38 % of doctorate and 40% of first professional degrees. and 
remain underrepresented.in many areas not traditionally studied by women. In 1993. 
women received only about 16% of undergraduate engineering degrees, 9.6% of 
doctorate degrees in engineering, and less than'24% of doctorate degrees in 
mathematics and the physical sciences.9

, 

Women remain severely underrepresented in most non-traditional professional 

occupations as well as blu~ collar trades. For example, women are only 8.6% of all 

engineers; 3.9% of airplane pilots and navigators; less than 1 % of carpenters; 18 6't 

of architects; and just over 20% of dOCtors and lawyers. Women are over 99.3'.t- of 

dental hygienists, but are only 10.5% of dentists. to 
 i, 

65% of the 62 million working women in the United States earn less than'$20.000 

annually, and 38 % earn less than $10,.000. 11 


Even where women have moved into occupations and professions in significant 
numbers, they have not moved Yl2 to the same degree. Women are 23% of lawyers.: 
but only 11 % of partners in law firmsP Women are 4~% of all journalists, but hold 
only 6 % of the top jobs in journalism. 14 Women are 72 % of elementary school 
teachers, but only 29% of school principals. IS 
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. Minority women have lagged particularly far behind in both employment and '" 
education. In 1993. for example. Black women earned a median income of $19,816, 
compared to $22.023 for white women and $31.089 for white"men. Hispanic women 
earned a median income of $16,758. 16 Even in sectors where women have made 
inroads into management. minority women continue to be underrepresented. In the 
banking industry, only 2.6% of executive. managerial and administrative jobs were 
held by Black women, and 5% by Hispanic women, compared to 37.6% by white 
women. In the hospital industry. Black and Hispanic women each held 4.6% of these 
jobs, while white women held 50.2%.17 Minority women also earn fewer college 
degrees than white women. In 1992, white women made up 42.3% of college 
undergraduates and 48.1 % of graduate students; minority women were only 13.4% of 
undergraduates and 8.4% of graduate students. IS . 

Although white men constitute a minority of both the total work force (47%)19 and of'" 
college educated persons (48%)20, they dominate the top jobs in virtually every field. 21 

Moreover, white males' median weekly earnings in 1993 were 33% higher than those 
of any other group in America.22 The earnings of non-Hispanic white men were 49% 
higher than those of any other group.23 

How, then. can these disparities be explained? The notion that women lag behind 

because they want to -- that is, because they would rather work less, or in lower-paying jobs, 

or not at all -- is simplistic and demonstrably wrong. While some women, for a variety of 

reasons, may choose to devote themselves to family concerns or to jobs with lower pay, such 

choices simply do not exphiin the disparities. A study cited in the Glass Ceiling Commission 

report found that women in senior management worked the same number of hours per week 

as their male counterparts. 24 Another recent study shows that after about 11 years on medical 

school faculties, 23 % of men but only 5 % of women had achieved the rank of full professor'­
, 

- and the gap persisted when the "researchers held constant the numbers of hours worke~"$r 

week.25 Yet another study, of graduates of the University of Michigan Law School from 1972 

through 1975, revealed significant wage differentials between men and women lawyers after 

15 years of practice, even when hours of work, family responsibilities, and other variables 
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were held constant. 26 

These studies show that women who make the same career choices as men and work 

the same hours as men often still advance more slowly and earn less. The clear inference to 

be drawn is that sex discrimination remains a major barrier to the advancement of women. 

Indeed, there is abundant additional evidence that sex discrimination, including sexual 

harassment, continues to be a fact, of life in our society. IIi 1995, nearly 50,000 sex 

discrimination complaints were filed with the Equal Employment Opportunity Commission 

and the state and local fair employment agencies with which it contracts. 27 A report issued by 

the Merit Systems Protection Board in 1995, based on questio~ires completed by 8,000 

federal workers, found that nearly half the women who responded said that they had 

experienced unwanted, urunvited ,sexual attention on the job in the previous two years. 28 

In a 1994 survey by the Labor Department, 61 % of women surveyed said they had 

litth~ or no likelihood of advancement; and 14% of white women and 26% of minority women 

reported losing a job or promotion because of sex or race. 29 The Glass Ceiling Commission 

report cites another study finding that 25 % of the women surveyed felt that "being a 

woman/sexism" was the biggest obstacle they had to overcome, and 59% said they had 

personally experienced sexual harassment on the job. 30 

Statistics and surveys tell a part of the story, but individual cases also can be 

instructive. Here are just a few very recent examples from pur files. 

An article in the newspaper a. few months ago entitled "Young White Men Only, 

Please" described a complaint filed with the EEOC against a brokerage firm called Olde 

Discount Corporation. the ~ird largest discount br~'<~ra"'~ r. -r in the country. According to 
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the article, the complaint and former employees who were interviewed allege that the 

chairman of Olde directed company managers to recruit "young, good-looking, studly males" 

and not to hire "broads.", Each regional manager was told, in private, not to hire Blacks or 

women. African-Americanswere referred to by racial epithets such as "monkeys" and 

women were demeaned for having menstrual cycles. One of the women who filed the 

complaint claims that she was demoted and stripped of most of her customer accounts -- after 

becoming one of the firm's top producers -- because her boss said she needed to spend more 

time with her daughter. 31 

A lawsuit filed by a group of female and Black employees of Lucky Stores, a 

supermarket chain in California, revealed that the company had routinely segregated women 

into dead-end jobs, and steered them into part-time rather than full-time positionS. Notes 

from a meeting of store managers presented at trial included comments such as "men do not 

want to compete with women or have a woman as their boss," "women prefer working at the 
" ' 

cash register," and "women do not have the drive to get ahead. "32 

And last August, Del Laboratories, a Long Island cosmetics a~d pharmaceutical 

maker, agreed to settle for over $1 million an EEOC complaint filed on behalf of 15 female 

employees who claimed they were sexually harassed by the company's chief executive officer. 

The executive was alleged to have indulged for years in lewd and abusive behavior toward the 

women, mostly members of a secretarial pool. His behavior reportedly included grabbing one 

woman's breast and other crude acts. The secretaries also claimed that the company tried to 

coerce them into lying about what they had ~xperienced. JJ 
" 

These stories are all too commonplace., Even in 1996, the ~ad fact is that women 
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continue to be sexually harassed on the job, passed over for jobs and promotions based on 

stereotypes about what they can and cannot do or outright prejudice against their 

advancement, paid less than men for equal work, and disadvantaged in numerous other ways 

based not on their abilities or their qualifications but on their gender. 

How Does Affirmative Action Help Women? 

If it is clear that the playing field is not yet level for women, it is fair to ask: how 

does affirmative action help? First, however, it is important to be clear about what 

affinnative action is --. and what it is not. 

In employment, examples of affirmative action programs are recruitment and outreach 

efforts to include qualified women in the talent pool. when hiring decisions are made; training 

programs to give all employees a fair chance at promotions; and in some cases the use of 

flexible goals and timetables (not quotas) as benchmarks.by which to measure progress toward 

including qualified women in job categories from which they have been excluded. 

In education, affirmative action programs for women include a variety of programs to 

prepare and motivate female students for study in nontraditional fields, such as outreach 

programs for highschool and junior high girls to encourage them to consider careers in 

engineering, math and the physical sciences, as well as fmancial assistance and graduate 

fellowship programs aimed at helping women move into fields where their participation has 

been discouraged. 

For women business owners, aJfmnative action programs include laws that encourage 

government agencies and contractors to do business with qualified women-owned companies. 

as well as programs providing fmancial, management and technical assistance to women 
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business owners. 

Affinnative action is not "quotas" or the substitution of numerical dictates for. 'merit­

based decisions. Some affmnative action plans include the management tools of numerical 

goals or targets for representation of women or minorities, and timetables for meeting those 

objectives. But the courts have held that these goals and timetables must be flexible and take 

into account such factors as the availability of qualified candidates .. They may not constitute 

"blind hiring by the numbers"; if they do, they are unlawful. 

Thus, it is erroneous to attack affinnative action as somehow inconsistent with "merit" 

principles, as some have done. The fact is that affinnative action is a way to break down 

barriers and let merit' shine through. 

A case decided by the Supreme Court in 1987, Johnson v, Transportation Agency of 

Santa Clara County, 480 U.S. 616 (1987), is a good illustration of how an affinnative action 

plan using flexible goals typically works in the employment context. The employer, a county 

agency, employed no womeri -- not one-- in its 238 "skilled craft worker" positions, which 

included road dispatchers. Under its affmnative action plan, the agency set a target for 

increased employment of women in this category (and others from which they had been 

excluded). In its effort to meet the goal it took gender into account in deciding to promote a 

woman, rather than a man with substantially equal qualifications, when a road, dispatcher 

position opened up. Gender was only one factor among many considered, and the woman 

who received the promotion was fully qualified for the job. The Supreme Court ruled that 

this constituted a reasonable approach to eliminating an obvious gender imbalance in the 

workforce .. 
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The Johnson case illustrates not only how an affmnative action plan works. but also 

why such plans are needed. The position that was open in that case, ~or road dispatcher, was 

one that no woman had ever held. The initial interviews were conducted by three white male 

supervisors, one of whom had previously derided the woman applicant, Diane Joyce, as a 

"skirt-wearing person." Not surprisingly- in these circumstances, they recommended the male 

candidate. Had it not been for the intercession .of higher-ups in the agency and their 

application of the affirmative action plan, Diane Joyce would have been passed over by men 

who assumed she couldn't do the job. As it turns out, Diane Joyce is still successfully 

performing her duties as ~ road dispatcher for Santa Clara County. 

What happened in the Johnson case before application of the affmnative action plan is 

what happens all the time. Supervisors making hiring or promoJion decisions, procurement 

officers, and other decision-makers rarely engage in the purely objective, scientific exercise 

that is sometimes imagined~ They are human beings making subjective judgment calls, and 

these judgments are inevitably influenced' by the natural tendency we all have to feel most 

comfortable with people like ourselves. The Glass Ceiling Commission's report is replete 

with illustrationS of how feelings of "kinship" or "chemistry" contribute to holding women 

and minorities back. It also documents the myriad ways in which racial, gender, and ethnic 

stereotyping remain pervasive in the corporate world. It found that women, for example, 

were variously stereotyped as not wanting to work, unwilling or unable to make decisions, too 

emotional, not aggressive enough, and too aggressive.34 

Affirmative action programs work because they are an effe:ctive way to neutralize 'and 
.' 

counteract these kinds of biases, stereotypes and pr~iudi~e" ~_ffmnative action ~rograIns 
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force employers to reach out beyond the "old boys network" to which they would naturally 

gravitate, and to give fair consideration to candidates who are qualified but who don't fit their 

preconceptions. In other words, they function as a preventive approach to discrimination -.:. 

instead of forcing the victims of discrimination to take the daunting and expensive route of 

going to court to challenge biased acts after they occur, affirmative action keeps 

discrimination'from occurring in the first place. 

Thus, affirmative- action programs are slowly making an impact. A government study 

showed that women made greater gains in employment at companies doing business with the 

federal government, and therefore subject to federal affirmative action requirements, than at 

other companies: female employment rose 15.2% at federal contractors, and only 2.2% 

.elsewhere. The same study showed that federal contractors employed women at higher levels 

and in better paying jobs than other fums. 3S 

Many individual companies that have adopted affirmative action plans have 

_demonstrated th~ impact on women. For example, after IBM set up its affirmative action 

program, its number of female officials and managers more than tripled in less than ten 

years.36 

Litigation against police and fire departments and the construction trades has resulled 

in affirmative action plans that have produced drama!ic increases in the employment of 

women (and minorities) in those fields as well.l' In 1983, for example, women made up 

9.4% of the nation's police,"and 1.0% of firefighters. By 1993, women were 16% of police. 

and 3.7 % of firefighters. 38 

. It is clear, then that affirmative action programs have maC1e a real difference for 
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women, and remain critical today. It is important to note, in addition, that our whole society 

stands to gain in numerous ways from programs that increase opportunities for women and 

minorities. Fpr example: 

Affirmative action programs that help women advance in the workplace are helping 
their families to make ends meet. Most women, like men, work because of economic 
need; indeed, many women are the sole source of support for their families. 39 

Replacing the "old boys network" with job postings. outreach and training ensures that 
all workers -- women and minorities, but white males, too -- have a fair shot at 
advancing in the workplace. 

* 	 Affirmative action programs expand the talent pool for employers to draw on, and 
many companies report that a diverse workforce has led to enhanced performance and 
productivity. DuPont Co. set -- and exceeded -- higher goals than any affirmative 
action regulations required. and the company reports that it has been rewarded by the 
development of new ideas and markets. 40 

* 	 Diversity in our colleges and universities improves the learning process for everyone. 
As Justice Powell wrote in the Bakke case, "the 'nation's future depends upon leaders 
trained through wide exposure' to the ideas and mores of students as diverse as this 
Nation of many peoples. "41 

Enrollment and scholarship programs that promote diversity in professional schools 
indirectly serve the public in dramatic ways. For example, it is surely no accident that 
the advancement of women in fields of medical science has been a~companied by 
increased attention to women's health issues such as breast cancer and expanded 
research in those areas. 

Communities benefit from affirmative action in myriad other ways. For example, 
increased recruitment and training of women police officers, prosecutors, judges and 
court personnel has been accompanied by an improvement in the handling of domestic 
violence cases and the treatment of domestic violence like the crime that it is --. which 
benefits women, children and all other members of the family and the community who 
are affected by violence in the home. 	 . 

/ 

With this background, I will now tum to an analysis of S. 1085. 
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II. s. 1085: "THE EOUAL OPPORTUNITY ACT OF 1995" 

In our view, Madame Chainnan, the enactment ofS. 1085 would constitute a severe 

setback in the ongoing struggle to eliminate sex and race discrimination and enSure equal 

opportunity for all. This bill, while called "The Equal Opportunity Act," actually would 

undennine, not enhance, equal opportunity. Indeed, it is extreme in scope and effect. It 

would wipe out a broad range of essential and effective programs aimed at opening the doors 

of opportunity for women and minorities in employment, in education, and in contracting. To 

, ' 

do this would be, in our view, to slam the doors of opportunity shut for millions of . . 

A..rDericans, to deprive all of us'of the talents and contributions'of all of those we shut out, 

and, finally, to send a signal to the American people that we are fl:I.rning back the clock and 

/

that equal opportunity no longer matters to policymakers in Washington. 

Inconsistent With Adarand and Other Precedents 

It is important to note, first,. that this bill goes far beyond the principles enunciated by 

the Supreme Court last June in Adarand Constr:uctors v. Pena, 115 S. Ct. 2097 (1995). In 

Adarand, the Court made clear that while federal race-based classifications mus~ be subject to 

strict judicial scrutiny, this does not mean that all such programs are automatically unlawful. 

Rather, Justice O'Connor wrote: "We wish to dispel the notion that strict scrutiny is 'strict in 

theory but fatal in fact. tI. Id. at 2117 (citation omitted). Justice O'Connor specifically noted 

that affinnative action programs can be sustained when they are narrowly tailored to achieve a 

compelling govenunent interest -- for example , to eliminate past or continuing discrimination. 

"The unhappy persistence of both the practice and the lingering effects of racial discrimination 
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against minority groups in this country," she wrote, "is an unfortunate reality, and 

government is not disqualified from acting in response to it. If Id. 

Under S. 1085, however, all federal affirmative action programs apparently would be 

absolutely prohibited, wiped off the books in one fell swoop. No matter how compelling the , .. 
justification for'a given program, and no matter how precisely tailored it is, the government 


. would be disqualified from acting. This is an extreme approach, and was soundly rejected by 


seven of the nine Justices of the Supreme Coun in Adarand. 

Moreover, the legislation would eliminate not only afflnnative action programs for 

racial minorities, but also affirmative action programs for women, which Adarand did not 

even address, much less outlaw. Under current caselaw, gender-based classifications --;' 

including those discriminating against women -- are upheld when they are substantially related 

to an important government interest. 42 But under this legislation, it appears that all federal 

afflrmative action programs designed to benefit or assist women would be unlawful. This IS J 

result that is hard to reconcile with logic or with sound equal protection principles. 

Sweepine in Scope 

. The legislation is panicularly, problematic because of its undefined, but apparently 

sweeping, scope. It eliminates any program that "grant[s] a preference" based on race, .;olor. 

national origin or sex. (Sec. 2.) "Grant a preference" is defined in Sec. 8(2) as follows: 

"The term 'grant a preference' means use of any preferential treatment and includes but I~ nne 

limited to any use of a quota, set-aside, numerical goal, timetable, or other numerical 

objective." (The term "preferential treatment" is nowhere defined.) Given the circularllY of 

the language ("grant a preference" means "prefererthl t"e~·---::it") and its open-ended ness 
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("includes but is not limited 'to ... 'II), it is impossible to know how, if at all, the range of 

activities and p'rograms it encompasses would be limited. 

For example, would the bill's ban on "preferential treatment" mean that government 

decisionmakers would be barred from ever taking race, national origin or'gender into account 

in any way, even as one factor among many? If so, the legislation is inconsistent not only 

with Adarand, but also with a long line of precedents including Johnson v. Transportation 

Agency and Regents of the University of California v. Bakke, 43.8 U.S. 265, 318 (1978). 

Would targeted recruitment be illegal? For example, could federal law enforcement 

agencies make any kind of concerted effort to hire and promote more minorities and women? 

Could a federal agency with few African-American attorneys on its staff make a special effon 

to recruit at predominantly-African American law schools, or an agency' with high-tech 

positions but few women recruit at a women's college? Or would these practices be 

considered prohibited "preferential treatment"? Section 3(1), which purports to create some 

sort of exception for recruitment, turns out, on inspection, to be of no help in answering this 

question. Section 3(1) allows recruitment of qualified minorities or women into an applicant 

pool for federal employment, but only if such recruitment "does not involve .. , granting a 

preference," a term which, as I noted, is not defined or limited in any meaningful way. 

Eliminates Aspirational Goals 

One thing that is clear is that the bill would abolish any use by the federal gov.;rnment 

of numerical goals based on race, national origin or sex, sin~e the definition of "grant a 

preference" in Section 8(2) expressly includes goals, timetables, and other numerical 

objectives. There is no justification for such a draconian 'measure. Numerical goals, as I 
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noted earlier, are not the same as "quotas." Numerical goals are targets. They are 

aspirations. No sanctions are imposed for failure to meet them. Goals and timetables 

function as bencrunarks by which to measure our progress toward a more inclusive society, 

one that is free of artificial barriers to equality of opportunity. 

If a numerical measure functions like a quota rather than a goal·· if it is inflexible, or 

fails to take into account the availability of qualified applicants •• it is already unconstitutional 

under a series of Supreme Court cases. The Court has had no difficulty acknowledging and 

approving the distinction between goals and quotas. For example, in Johnson v, 

Transportation Agency of Santa Clara County, discussed earlier, the Court noted, in 

upholding a public employer's hiring goals, that the employer's affmnative action plan stated 

'. 	 that the goals were to be used as "reasonable aspirations" and to take into account factors 

such as the availability of women and minorities "in the area work force' who possess the 

desired qualifications or potential f9r placement." 480 U.S. at 635;'see .also id. at 654-57 

(O'Connor, J. concurring); United States v. Paradise, 480 U.S. 149 (987); Local 28 of the 

Sheet Metal Workers Int'l Ass'n. v. EEOC, 478 U.S. 421 (1986). Indeed, in Paradise .. a 

decision expressly approved in Adarand -- the Court recognized that without a goal, ther~ 

would have.been no effective remedy in.light of the defendant's longstanding recalcitrance. 

The legislation before us, however, ignores these well-established principles and would 

flatly prohibit aU numerical measures at the federal level. 

One specific example oLa federal goal that S. 1085 w'ould eliminate, of particular 

interest to women, is a provision passed by Congress in 1994 without opposition, adopting a 

. . 
goal aimed at increasing federal procurement opportunities for qualified women-owned 
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businesses. The Federal Acquisition Streamlining Act of 1994 amended Section 15 of the 

Small Business Act to set a federal goverriment-wide target for the award of federal contracts 

to small business concerns owned and controlled by women; the goal is a modest five percent 

of the total value ~f all prime contract and subcontract awards for each fiscal year. 43 

Congress adopted this goal in recognition of the fact that women-owned businesses, 

despite being a large and growing force in our economy, 44 have been virtually shut out of 

government procurement activities, and in the hope that the goal would result in greater 

contracting opportunities for them.4s Indeed, modest though the five percent goal may seem, 

reaching it would constitute significant progress: the latest data we have seen puts the share of 

federal procurement by women-owned firms at a mere 1.6 percent.46 It would be a shame, to 

say the least, to eliminate the new five percent goal. before it has even had a chance to begin 

to make an impact. And that is just one example of a numerical goal that would be nullified 

by this legislation. 

Eviscerates the' Executive Order .Pro~am 

One of our most serious concerns about S. 1085 is the destru~tive impact it would 

have on the federal contract compliance program. 

Executive Order 11246 and the federal contract compliance program establish and. 

implement the proposition that government funds -- taxpayer dollars-- should not support 

illegal discrimination against women and minorities. The program covers over 25 % of the 

U.S. workforce, helping to break down barriers to equal opportunity for some 26 million 
" . 

Americans. Ii has been supported by every Administration for over three decades. . . 
" 

The Executive Order program achieves its objectives by requiring that a clause be 
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included in government contracts .in which the contractors assure that they will not 

discriminate against any employee on the basis of race, color, religion, sex, or national 

origiri, The Executive Order further requires that businesses and institutions (over certain size 

thresholds) that choose to contract with the federal government develop and implement 

affirmative action plans, As part of this requirement, contractors must analyze their own 

workforces, identify job categories from which qualified women and minorities have been 

excluded, set their own goals and timetables for improved hiring and promotion of qualified 

female and minority workers, and make a good faith effort to meet them. 41 C.F.R. Part 60­

2. 

The regulations implementing this program expressly state that "Goals may not be 

, rigid and inflexible quotas which must ,be met, but must be targets reasonably attainable by 

means of applying every good faith effort to make all aspects of the entire affirmative, action 

program work." 41 C,F.R. § 60-2. 12(e). Nor are federal contractors subject to sanctions in 

any way for simple failure to meet their goals. 41 C.F.R. § 60-2.15. All that is required is a 

good faith effort. The Director of the Office of Federal C~ntract Compliance Programs 

(OFCCP), which administers the Executive Order program, issued a new directive just last 

summer reafflmling that goals are not to be used as quotas, and that contractors are in 

. compliance if they make a good faith effort, whether or not they have met their goals.47 

Indeed, the contractor community itself has conflmled that the Executive Ord~:--

program does not require "preferential treatment" or "quotas" in employment ,decisions. As 

the President of the Equal Employment Advisory Council has testifIed, "Executive Order 

11246, as ... enforced by the Office of federal Contract r""lpliance Programs (OFCCP), 
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does not require contractors to grant preferential treatment to any employee or applicant on 

the basis of race, gender, or ethnic background ...48 This association of some 300 major 
, , 

corporations that do· business with the federal government has stated, further, that the 

affirmative action requirements.of E.O. 11246 place no quotas or setasides on employers, nor 

do they require an employer to place an unqualified person in a job.49 The EEAC concludes, I 

I "We believe there is no place for reflexive changes.in the program simply because some 

I 
I people have misunderstood or mischaracterized its nature and effectiveness. "so 

'I S. 1085, however, would cut the heart out of the federal contract compliance program 
I 

by eliminating its goals and timetables component. The legislation expressly provides that the 

federal government may not "require or encourage any Federal contractor or subcontractor to 

... grant a preference" (Section 2(2», and, as noted earlier, "grant a preference" is defined 

to include "use of a ... numerical goal, timetable, or other numerical objective" (Section 8). 

This evisceration of the Executive Order program would render it meaningless. Goals 

and timetables were added to the program during the Nixon Administration in 1970 precisely 

because they were shown to be necessary for the program to work. The early years of the 

program demonstrated that. passive nondiscrimination clauses alone did not ensure equal 

opportunity for minorities (sex was not added to the prohibited categories in the Order until 

1967), so an affirmative action requirement was added.sl In 1968, the Comptroller General 

ruled that the affirmative action obligation was too vague to fulfill the requirement that 

minimum contract standards be made clear to prospective bidders. 52 Contractors urged the 

government to define their obligations under the Order and to establish a standard to measure 

their compliance with the affirmative action requirement. Use of ~uch standards, 'which in 
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fact is all that goals and timetables are, is the way business operates in all other spheres. 

With its affirmative. action component, the Executive Order program is an essential 

complement to the enforcement of Title VII's prohibition against discrimination in 

employment. While the EEOC and,individual victims of discrimination can bring suit under 

Title VII once a violation has occurred, the contract compliance program operates to prevent 

discrimination. By developing an affirmative action plan, and measuring its own progress 

toward meeting its goals, a federal contractor is taking steps to ensure that discrimination and 

unfair barriers to advancement are eradicated, The contract compliance program, in short, is 

indispensable as a systemic approach to rooting out discriminatory practices. 

There is abun~ant evidence that the Executive Order program works. I have already 

cited sru.dies showing that women have made greater gains in employment at companies doing 

business with the federal government than at other companies. 53 The pr~gram has also 

changed ent~e industries. In 1978, the Office o~ Federal Contract Compliance Programs 

reviewed the employment practices of the five largest banks in Cleveland, pursuant to its 

authority under Executive Order 11246. Three years later, the percentage of women officers 

and managers at thesf? institutions had risen more than 20%. When OFCCP. first looked at 

. the coal mining industry in 1973, there were no women coal miners. By 1980, 8.7% were 

women.54 

One of the most successful enforcement efforts under Executive Order 11246 came as 

a result of an administrative complaint against the Chicago-based Harris Bank, flied by 

Women Employed. After years ofconciliation efforts failed, OFCCP brought an enforcement 

action, in which Ute National Women's Law Center represented Women Employed. Two 
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separate hearings yielded findings of serious sex and race discrimination in the Bank. 

Ultimately, in 1989, OFCCP, the Bank and we agreed to a settlement of $14 million in back 

pay __ the largest award ever under the Executive Order -- and the Bank revised its 

affirmative action plan, to include enhanced training programs and career development 

opportUnities. Just last year, in fact, Harris Bank named its first woman vice chairman -­

who is believed to be the highest-ranking woman among the country's largest banks -- and 

announced that it now has 15 women in positions representing 25% of senior vice presidents 

and above at the bank. Clearly, the Executive Order program has made a difference. 

It is also instructive, perhaps, to consider what can happen in'the absence of this 

program: The Olde brokerage firm, for example -- the subject of a discrimination complaint I 

described earlier -- is not covered by the Executive Order because it has no federal contracts. 

Do we really want to destroy the Executive Order program and eliminate the tools it provides 

to ensure that at least those companies who are benefiting from federa.l,taxpayer-funded 

contracts do not behave as Olde reportedly has? 

, Undermines Enforcement of Civil Ri"hts Laws 

We are also deeply concerned about the harm S. 1085 ~ould do to enforcement by the 

fede~al government of all of onr civil rights and anti-discrimination laws. Section 2(3) of Lhe 

bill would prohibit any federa.: <.lgency from "enter[ing] into a consent decree that requires. 

authorizes' or permits" any of the activity prohibited in Section 2(1) or 2(2) -- i.e., any usc of 

numerical objectives or anything else that the bill labels as "granting a prefererice." Under 

this provision, the ability of our civil rights enforcement agencies. such as the Justice 

Department and the EEOC, to enter into any new consent decree that includes numeric:),} 
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remedies, would be severely limited. This prohibition would apply even though by deftnition 

a consent decree is entered only when the defendant itself has agreed to the relief. 

This means that no matter how egregious the discriminatory and unlawful conduct of a 

defendant, no matter how imponant it is to have an effective way to monitor the defendant's 

future compliance with nondiscrimination requirements, no matter how flexible and carefully 

draw~ the proposed remedy, and no matter how willing the defendant is to go along with it -­

the government would be prohibited from entering into a consent decree that includes any 

kind of goal or timetable, or anything else that might fall within the undeftned reaches of this 

bill's prohibition on "preferential treatment," when the prohibition applies. 

While S. 1085 purports to cover only the executive and legislative branches of the 

federal gove~ent (see deftnition of "federal government" in Section 8(1», it thus indirectly 

constrains the courts too, by preventing any, federal agency from entering a court-approved 

consent decree. This is another example of the radical and extreme nature of this proposed, 

legislation. It is astonishing, frankly, that it does not contain any exception for court-

approved consent decrees along with all other court orders. Even the ~iII introduced by 

Senator Helms early in this Congress, S. 496 -- an extreme anti-afftrmative action measure 

similar to S. 1085 in many respects -- provides that nothing in it is to be interpreted as 

forbidding a court to order appropriate relief to redress past discrimination. Not so S. 1085. 

Moreover, given the general and imprecise language of S~ 1085, and the absence of 

clear deftnitions limiting its reach. there is room for confusion and future challenges to federal 

agency enforcement authority that cannot even be catalogued today. The federal government 

may be forced to spend precious enforcement resOt'·C'~C: 'v- ' ...... !lding its ability to carry out 
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vinually any of its civil rights responsibilities by those resisting compliCi 

~gainst discrimination. 

New Limitations on Prohibitions Aaainst Sex Discrim 

In addition to abolishing critical affirmative action programs, thi: 

to tum the clock back for women in another way as well. Buried in Sei 

a section its sponsors,not surprisingly, avoid 'calling attention to -- is a 

that would permit discrimination against women in a wide variety of cir, 

such discrimination is now against the law. 

While Section 2 of the bill ostensibly prohibits the federal goven 

intentionally discriminating· on the basis 'of race, sex or national origin, 

carves out a series of exceptions to the prohibition on sex discriminatioll 

would create a set of unprecedented and potentially far-reaching new ex~ 

women from job openings in the federal government or participation in 

For example, there is a wholly new exception allowing women t( 

certain jobs altogether based on "privacy" concerns. Not only is the ter 

undefined. but in addition Section4(c)(2) would permit sex discriminati 

"designed to" protect someone's privacy -- even if the asserted need for 

or if there are ways to protect privacy without discriminating against Wi 

see an employer argue that it can exclude women because, for example 

locker rooms or other facilities for them? If this applied to the U.S. S, 

elected women Senators have been prevented from' taking office on the 
.. 

chambers once lacked women's restrooms? 
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The bill would also,under Section 4(c)(l); allow gender to be a "bona fide 

occupational qualification to (BFOQ) which could exclude women from federal jobs or 

programs~ This concept exists now in very limited form in Title VII, but would be 

significantly broadened if this bill is enacted. This is especially dangerous because, when sex 

is found to be a BFOQ, an employer can legally announce that no woman need apply 

regardless of h~r skills or abilities. 

Section 4(c)(3) would permit the wholesale exclusion of women from any federal job' 

or program that is subject to a "national security" requirement, regardless of whether or nOl 

an individual woman candidate poses any security risk. It is hard to ~agine ~ rational for 

this. 

Finally, Section 4(c)(3) also would authorize the' exclusion of women from whole 

classes of positions in the Armed Forces where women are now serving effectively and 

courageously. One of our nation's proudest recent accomplishments has been the elimination 

of some of the artificial barriers to military service by women. U.S. servicewomen in (he 

Persian ,Gulf and other dangerous posts have emerged as heroes as they have served in combal 
. " 

support positions, faced hostile fife, flown into enemy territory, and overcome extreme 

hardship. Yet this legislation would allow the resurrection of the very restrictions thal these 

brave servicewomen have shown -- and the military itself has recognized -- to be 

unwarranted. 

That this legislation, whi~e described as addressing affirmative action, also introduccs 

wholly new and potentially wide-open loopholes in the laws against sex discrimination. and 

thus would strip women of many hard-won gains. is especially dangerous and unwarranted. 
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ws * * * 

Conclusion 

Along with racial and ethnic minorities. wom,en of all races ar 

~atens long way from baving an equal opportunity to compete on a level pIa: 

: bill --' action programs make a huge difference. Thus. by eliminating feder, 

ions programs across the board. and creating new loopholes in federal ariti 

:re 1085 would not only halt the forward progress that women. as well al 

abie to achieve; it would mark a giant leap'backward in this nation's j 

opportunity for all. Until the day when we can say with confidence tJ 

n reached that goal. we simply cannot afford to throwaway the means , 

ions for getting there. 

g Thank you. 

IS. 
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y 
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July 22, 1996 

Mark Gross 
Assistant Attorney General for Civil Rights 
U. S. Department of Justice 
P. O. Box 65808 
Washington DC 20035-5808 

Subject: Proposed Reforms to Affirmative Action in" Federal Procurement 

As a Presidentially appointed member of the National Women's Business Council, a federal 
advisory council on women's business issues; a gubernatorially appointed member of the Illinois 
Women's Business Ownership Council, a state advisory council advising the Governor of Illinois 
and the state legislature on women's business issues; and as Co-Director of the Chicago-based 
Women'sBusiness Development Center, a small business development center and procurement 
technical assistance and women's economic development advocacy organization and provider of 
programs and services for tens of thousands of women owned businesses; arid as one called upon 
to advise the President and the Office of Civil Rights of the U. S. Department of Justice, I am 
pleased to submit comments on the public notice and invitation for reactions and views published 
in the Federal Register on May 23, 1996, entitled "Proposed Reforms to Affirmative Action in 
Federal Procurement." 

I am submitting my comments on behalf of the more than 8 million women business owners in 
the United States. 

We have been pleased to advise the President and the Department of Justice on affirmative action 
issues and understand the necessity for complying with the constitutional standards established 
by the Supreme Court in Adarand vs. Pena. We commend the administration for its continuing 
commitment to affirmative action and its "mend don't end" philosophy arid believe that the 
statement by President Clinton in July 1995 was meant to address the need to increase 
opportunities rather than limit them further. 

Revision and expansion of the federal government's affirmative action policies and programs are 
critical to the overall success and health of women and minority owned small businesses, indeed 
to that of all small businesses in the U.S. 

SOUTH MICHIGAN SUITE 400 CHICAGO ILLINOIS 6060) PH.)12.85).)477 FAX )12.85).0145 

HEDY M. RATNER,. S. C\ROL DouGALlCO-DIRECTORS 
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page two 

We are concerned thar the critical issues of women owned businesses are not addressed in the 
proposed policies and-programs. Instead, the Department of Justice has elected to address only 
those small and disadvantaged business programs and policies which refer to ethnic minority 
populations. The definition and the programs MUST, be expanded to include women owned 
businesses who are still only receiving just over 3 % of federal contracts and are, by federal 
definition, economically and socially disadvantaged, which is not addressed in the proposed 
reforms. It is critical that a broader definition of disadvantaged, utilizing language that promotes 
the enhancement of opportunity. We are pleased that the percentages have grown from just 1 % 
of contracts to women owned businesses to 3% However since 8 million· businesses in this 
country are women-owned and that half of all businesses will be women owned by the end of 
the century,· the share of federal government procurement from women-owned businesses is . 
minuscule compared to our growing capacity .. This is a percentagecert.ainly,nQt reflective of 
the number of women owned businesses who have the capacity to do federal subcontracting and 
contracting. 

Competitive opportunities in federal contracting and subcontracting for women owned businesses 
must be extended and the proposed reforms to affirmative action are the window o{ opportunity 
to address this crucial issue. Your proposed reforms do not address this. 

In 1994, We were pleased to have the opportunity to work with Illinois Senator Carol Moseley 
Braun to support the 5 percent goal for women as part of the Federal Acquisition Streamlining 
Act. Since that legislation was enacted, women business enterprises received significantly 
increased percentages of the federal market, a 27% increase from 1992. 

Legislation and administrative guidelines such as the overall 5 % goal and goals enacted at such 
agencies as Transportation, EPA, NASA and Department of Energy have had a significant impact 
on access to federal contracts for women owned businesses. Therefore, inclusion of certified 
women owned businesses in the currentproposed reforms are necessary. 

We agree with the recommendations provided by the National Women's Business Council and 
recommend that the proposal be revised to specifically include women owned businesses. 
As was recommended by NWBC the proposal should describe the programs in existence that 
were enacted or implemented to provide opportunities for women to compete for federal prime 
and subcontracts. 
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Certification Issues 

We commend the U. S. Department of Justice for recognizing the solution to fraud and abuse 
in contracting and subcontracting is the requirement of certification for women and minority and 
small disadvantaged businesses. This tightened eligibility and certification requirement must be 
applied to all federal agencies and granted as well as prime and sub-contractors. There should 
be a certification requirement for all small businesses 'who participate in federal procurement 
contracting. 

It would be more efficient to determine economic and social disadvantage as well as ownership 
and control issues in a single certification process rather than the two separate certification 

, processes discussed in the proposal. 
We agree that the certification process be decentralized and privatized. The certification could 
be implemented through state, municipal and private certification entities with federal regulations' 
as guidelines. As indicated in previous meetings with the U. S. Department of Justice, I will 
be pleased as Director of the Women's Business Development Center and as an acknowledged 
national leader on women's business and certification issues and the only private sector certifying 
agency' for women business enterprises in the U.S., to consult and advise the U. S. Department 
of Justice, Office for Civil Rights and the U. S. SBA on certification criteria and requirements 
and implementation. ' 

The certifying entities contracted witn by the federal government must comply with agreed upon 
universal and uniform certification standards and these entities must be periodically monitored 
for compliance with rigorous standards set forth by the federal government with the assistance 
of the key national women and minority certifying agencies. ' 

We request that the Department of Justice explain how the proposal will establish uniform federal 
contracting standards and certification procedures for women-owned small businesses as well as 
to increase competitive' opportunities for the women's business sector. 

. . ,. . 

We agree that the eligibility of the certification program include both social and economic 
disadvantage, gender and race. . . 

We also propose that technical assistance programs should be developed for nongovernment 
agencies in order to assist the SOBs with the certification process and that experienced private 
sector agencies and .consultants should assist that SBA with training seminars on certification and 
eligibility to other certifying and other agencies, both government and nongovernment. 
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On the issue of the certification period for a firm, we disagree that the certification of a firm be 
valid for three years. Instead, it should be shortened to one year with a prescribed renewal 
process. Smaller firms have historically experienced frequent changes in business structure thal 
could affect operations, control and ownership. 

Regarding certification appeal and challenge ...a defined process for challenges must be developed 
that includes an appeal to the certifying agency of the firm being challenged. The process of 
challenging the certification-of a firm should include a,review of the certifying agency in order 
to identify any problematic issues. We also propose that there be an avenue for appeal through 
the private certifying organizations. 

Preaward review of potential federal contractors 

We strongly encourage that preaward review of potential federal contractors be mandatory, NOT 
discretionary. 

Benchmarks 

On the issue of benchmarks and benchmark limits, again we reiterate that gender as well as race 
be considered on an industry-by-industry, market-by market basis and that representatives of 
women owned business organizations such as the National Women's Business Council, the 
National Association of Women Business Owners and the Women's Business Development 
Center be involved in the oversight and determination of these benchmarks and the crafting of 
the regulatory details of affirmative action reform. 

Race Neutral Programs--Outreach and Technical Assistance 

We are also concerned that the federal pursuit of race-neutral programs utilized by agencies 
including training, outreach and technical assistance programs as a way of increasing Small 
Disadvantaged Business participation have commensurate funding. 

Currently agencies use a variety of outreach activities on federal contracting. The procurement 
technical assistance networks across the nation, funded by the Department of Defense, are a wise 
investment for a federal government initiative to promote greater procurement among small 
minority and women owned businesses. In Illinois, -the expenditure of $675,000 in state and 
federal funds resulted in procurement technical assistance center clients securing more that $225 
million in contracts, representing a return of more that 333 . to 1 for government dollars 
expended. Since the program began a few years ago, Illinois PT AC clients have secured 
government contracts worth nearly $2 billion. 
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There is currently little funding of these programs and no consistent direction for federal 
agencies. We agree with m()st of the recommendations 'in the proposed reforms but recognize 
that directories'Of certified firms be developed and consistently updated; that the PASS system 
be regularly updated with more extensive information collected and verified: that national lists 
of assistance organizations be supported and given responsibility to further disseminate 
contracting oppoi'tunities; that technical assistance initiatives be enhanced and that agencies form 
alliances with crecJibIe'recognized assistance organizations; that financing initiatives that assist 
firrrf~ with federal contracts and subcontracts be made available. ' ' 

Application to Subcontractors as well as to COntractors 

The proposed reforms must apply not only to federal government grantees but also to 
subcontractors. All proposed changes to affirmative action programs should be applicable to 
subcontractors as well. 

Subcontracting is a major interest of women business owners. By proposing that only direct 
procurement is affected by these reforms, the Department of Justice limits opportunities for 
women business enterprises. 
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Conclusion 

Women business owners and their interests and concerns MUST be addressed in the proposed 
reforms. Over 40% of the business sector of the U.S. eqonomy cannot and will not be ignored. 
Women are changing the face of the American economy but recognition and guidelines by the 
federal government on the role of women owned businesses and the discrimination they face must 
be recognized and addressed. The Affirmative Action reform proposal should be revised to 
reflect the women's business interests. Affirmative action is an economic and gender issue as 
well as a racial issue. The Affirmative Action reforms MUST be inclusive. 

Sincerely, 

Hedy M. Ratner 
Co-Director 
Women's Business Development Center 
FAX 312-853-0145 

cc: 	 Harold Ickes, Deputy Chief of Staff to the President 
Dr. Laura Tyson, Chairperson, National Economic Council 
Carol Rasco, Assistant to the President for Domestic Policy 
Alexis Herman, Director of Public Liaison, 
Hillary Rodham Clinton, First Lady 

The White House 
Betsy Myers, Deputy Assistant to the President, White House Women's Office of 

Women's Initiatives and Outreach 
Amy Millman, Executive Director, National Women's Business Council 
Ginger Lew, Deputy Administrator, U. S. Small Business Administration 
Jere Glover, Chief Counsel for Advocacy, U. S. Small. Business Administration 
Sherrye Henry, Office of Women's Business Ownership, U. S. SBA 
Joan Parrott-Fonseca, Director, Minority Business Development Agency, U. S.· 

Department of Commerce 
John Schmidt, Deputy Attorney General, U. S. Dept. of Justice 
Duval Patrick, Deputy Atty Gen., Dept. of Civil Rights, U.S. Dept. of Justice 
Isabell.~ Katz Pinzler, Dept. of Civil Rights, U. S. Dept. of Justice 
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this stag-ei firms woul~ be'lim.ite4:,to awards' issued. tIlroU9'J1 sole, 
source' and', compiJtitive Sra)" , procedures'.' SBA, will W9rk with the 

" ','.j , • : ,"' ',' \ <-, ' 

, '..':,1', 

','
,', 

. 

- . . . " ,~ 

, .', 
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'~private:' se~tor to increa.se 'access, tOboth":Fapi~( a~d'~kets. 
. ' , ,~ 

'. I"~ 

,:EDtrJ' aDO ,'.iiqU,iiitY 
:;, /,. 

TO. enter the proqram, member~ of desiqDatecl~oup~'w:l!ll,:>
continue to maintain their presumption ,of social, d!sadvantaqe;as~ " 
provided.by statute~ IndividualS w.ho are not members of, these·" 

",groups will be a.ble, t.o ~lify Under a ,mOdifIed, standard". They' '" 
'will be,considered:socially disadvantaged upon' c1emo~"at:1nq by a, 

preponderance' of ',the .evidence 'that they have,'l::te~ .,su):)jeet~. '~o", ' 
,ethnic' prejudice'or cultural, bias,~cause of, their membership_ in" ','­
a particular, group.', This n~w standard eases tl1,e cuz:rent clear,,: ,'.' 
·anc1Qonvincinq. stand~d; and,is likely to increase, t;he· entry ,of C,., 

certain 'groups (e.g.,"' non;"minority women, d1s&))le()' i~1;vicluals), ' 
in the 8 (a)' p~Oqraill. ". ' , ,... '. , ,,' '".,,' 

.... ' ,. 	 .' 

,," 'In' CO~~id~irigeCQriQmic' disadyantaqefor 'iridividualii<, , "'.,' ',' :,' 
appiylnq, to the:.S (a.)' program;.,SBA· will impute.,the tin~cia~: " 
assets of their, 'spouses, and dependent ch1lc:lren,:' if"any.: /:., ,., 
Elig'ibility at prt)9i-~, en~rx wi'll be limited, to ~se ind~vi'dualS .... , 
whose net'worth,cloes. not"8Xceed $250,000, .exclucil.ng personal' , 
residence,flUalified- retirementmoniesi ,and ownership ,i.nte.rest'..,in. 
the business, 'aDd" whose total assets do 'not exceed $750,000, ,,'.,' 
excludinq qualified'"retirem.en't·, monies, and:.. own~ship:inter~st·. in. ~' 
the business. 	 ' ,,' 

I"'·' , 

, Eliqibility:'isCutrentlY ,l'ljIited to those" 1lldlvid1lills wllose', 
net worth does, ,not: exceed: $250, 000, " exc1udillCJ" personal, ,residence:." 
and ownership" interest'in, the buSi:ness., (and nOt 'imputing', any ,';' 

, family assets). ,:Ther~ Js nocurrentlimita:tion on totalassets:_' . 
 ,.,'r" 

.l' :' 

, ' 
" ' 

, . BBA and, pro~uring ,agencites ,will establi~h' ~rocurement goals: ..,' 
",.: .:' . that' help, prOmote.' the ·,.business, development of,' Partic~pati~g . '." 

i" 

firms.: The agencies particularly need to emphasize dis~ibUting 
contract opportunities to'a broader:baseof·8(a·)· firms •• ' The 

, goals ,should, adClress 'the fOllowinq' factors:, dollar value, of,. 

,contract awards 1 ,nUlllJ:)er of aW8.rds;. number of', contractors' ' 

"receivin.g a~ards'; 'geographic ,distribution of",awards; ,and, 

distribution..of awards in industries with Unmetl'belichmarks. . ..... ' 

",'" 

I, '"CGping',:a-irardl:,:" ' 	 .' ; 
:-'. I, 

Contract awards will be .sUbject to a' cap to assure broader 
and more equitable distribution ~onq, proqr~:p~icipant~.". Bon'" " ,'.. 
manufacturinq. firms 'enterinq ,the 'program, vill be eliqible for " ','." 
maximum, aggregate S(a), contract awar~s in an,amoUnt eqUalrto ' 
·threetilaes the SBAsize standard for the,ir primary SIC c::c:Kie ,~t ' 

" t.,. ,,' 

, "I' 

>, ' 

2 	 !' 
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time of entry. 

, Existing non-manUfacturing participants will Re, eli9ibi~ for 
, maxim.um aggregate new 8 Ca) contract avaras 'in, an amount equal to' 
three times the SBA, size standard for their primary 'SIC·, oode at 
the time of: implementat.ion of this proposal. ,For purpOses' ~f" 
applying this aggregate standard, the dollar ,value of 8 (a) , ' 
contracts Und,er the small purchase threshold of $100,090,";'ill not 
be counted.. " 	 , ' , ' 

, , No cap will: be, estimated for. manufacturing- 'f1ru ~use,"of " 
the,relatively_ll number of ,8(a) aanufactw:ing' firms,arid tlie 
need to enoouraqe' development, of a broader manufacturing :base." ' 

aradUAtioD apt oth,rproqrapltpitat1oDS 
, 	 ' 

< • 	 • ••' T • 

aBA aaylimit use of the program in specific industries if 
it determines that a sheltered market is rio longer neede4 to 
ensure adequate disadvantaged ' individual participation, in SUCh,: 
industries. In ~1s requ:d, s~ will use one' or"JIlOre of'the , 
'following techniques" (1) limiting entry into the proqra,·in, sUCh 
industries; (2) acceleratingqraduation for, firmS that do not' , 
need the full period of sheltered, competition' to satisfy the, 

.goals, of the program; and (3) limitinq ,the, dollar amount and/or' 
the number 'of ~ 8 (a) contracts' awarded in particular industries or,:," 

, geographia areas~i~, which 8 (a) firms do' not require, such,: . 
• ssistance., , .",',' ' , ',' ,',' ,.,' '.,' " 

An inclividual, may be"required to leave the' program prio;r'to' 
the nine year graduation period 'if a review reveals that the· 
individual is no:'longer economically c:lisadvantacjed., oZ" the firm' 
meets qraduation criteriadetermined.by SBA. ' 

SBA will also strictly enforce competitive businfjasS mix 
requirements to assure, that the program'is workinq to,help firms 

.	develop their ,capacity to contract outside the 8 (a) program on a 
competitive basis. This will help to prepar'e firma for aucCJesa " 
oncethey leave the program. ' 

..«4ltiop.1 r.f~rIl'" . 
, ,-,'.' d." " • .'. " 

,tJl!'inq 8 (a) ',qraduates as a . resource, ,SBA w~ll estal)lish a 
mentor/protege program to assist deve~opinq firms ,in their . 
business develoPment. Participating mentors would qualify for 
'certain sUbcontractinq and joint venture' opportunities. ' 

, ' 
, " 

, To give developinqfirms qreate~ flexibility, SeA nO'longer 
will require them to obtain approval, beforeoperatinq with 
additional SIC codes. ' 

3, 

, " 

,- ,'", 
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"',SSA wi'ii 'pur~ue eff'orts to deleqate, contract1~9,:"authority t~ , " 

procuring ~qenoies, althouqh ful~ implementation of ,this reform. 
will ;require leq1s1ation. . ,', .' " .' , 

• , • • " / '.1 .~, ,1 

. SBA' w'ii:J. ,further 8Xpl~re ,'the: feas~i,ilrtYOf'privatiz~n9 .its , ' ' 
8(a)· certi~ication function." SOlDe',prOgress canoccw:' ' ",' ',:> 
'administratively"" although 'fUl'l;l.plem~tation' of' this, re~ona·, 
'wo~ld requil::e.l,e'qislation. . . " ' , , . 
, . , -, 
)' . " • •• ; , . "~ , '1 , . 

, , " '. SBA' plans' ,to shift more 'operatigna:l'resources, to' field' 
, ' 

offices" 'allowing, headquarters',~taff tocon~trate.on,po~icY 
" , " ' development and"program:.onitor1nq.· In:,:a~lt1onto i.m.provinq.. 


service,this'w,ill .. ·allow SD,'to 'de..1gn' better 'perforaance ' 

m~asures,anclnewappr0i:'ches, ,to meet the needs of: 'program',' , 

par,t'icipants" .'n.' 
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THE; WHITEHOUSE 

WASH I NGTON, 

Affirmative ' Action Working Group Meeting 
, ' February 22, 1996 

I. 'White House Legislative Affairs Update . ' 	 ..' . 

1" 	 • 

n. 	 Justice Department Update 

-- Goals/GrantDirectives 


" ".,' ." 

, " . ~ : ' 	 ':-'" ;"'.',. ' ' ~- 'Vetti~g , '", " 	 ,.,;" " .: " . ", ,," , 

'" 
, " 

m.·,SBA .lJpdate 
,'j ," 

"'. 
';" '--' 	 '. '~. , ~. \ '. ~ . .~. 

'., . ",' l,-:",:- i,f" "',' ".i· -!:,
IV. 	 D()t,~tipdate 

" .. 
"::/,,.','/' ,{;;:·.,<:',<:':,:L';' :' .' '~,
'v.," Other ,,':, , ' 

", 
:. "!:, :": ',,',' ,,)~ Legar, : :,'::, ': ,'" ,,':',: ~:', ',,' 

j ;,' 

'/ ; .'
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, ., ..:~ Canady's request for information, 
; 	 . . '. 
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" . 

EXEcUtiVE OFFICE OF TH~ PRESIDENT 
OFFICE OF MANAGEMEN'rANb BODGET' 

ROuTE SLIJ? •............ ".... . .... , '",.} ..... _ 


TO; Steve Kelmap 

Kumiki Gibson - OVP 

Steve' Warnath . 

John Thompson 

Matt Blum 

Jariet Himler 

Jim Jukes 

'. . 

Take necessary action- o 
Apprcval'signature D 

.' Comment. o 
Prepa:tereply CJ 

. Discuss ~ith me D­
. For .yc)Ui informatidn .pg. 

See remarks below o 
FROM: Ingr.id Schroeder DATE: July 15 .. 1996 

REMARKS 

According to WHLA (Jacoby) ,Rep. Canady is going. to offer :the' '. 
attached amendment in the hatureof'a'substitute at. tomorrow's. 
ma'rkup bf H,R, .2128. - EqUal Opportuniyv Act . 

. The amendment would iiritit the bill"s coverage ·to ,:Federal· 
contracting (deleting the provisions dealing with Federal. 
hiring) ,. 

.~ 
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~Matt 1M TilE NA'IVit.B Oil' it.. 81fIlSttr'UTB 
, ;"fO as. alaft .', 

DriJtJi:KD IIY ....... 'CAJilADY dw PI.OItUIA ' 


Strike all 'aftR· the', ~ alaWi8aa4 tGtIlirt tbiI, 

fo11~ 

1 ,.,n.oM I. 8IllIDJi'r Tift..ll. ' 


2 ' Thw ,.A;;rt mAy ~ cited sa the ''RquJ Opparm'aib' Act 

, '. 

1 of 1918", 


4 dC. ...-PaaJaIII'ltOlf 'AGAIMIT ~Tlo'" ......., 


6 ,,~ .,.. ~~cMa at Jaw, ".ttJw. ' 
., tILl F..a.rAl:~t·llar' any oIlav, ~ car 

• ' aavat of the ~~'~e.Dt m~ mtaD1:icIIiaD.Y d.i.I. 

9Gi'imi~ qaiUt. ell" mat IP1IZ1t IL pn.f~ ta, .,. p.r~ 
. ,.~ 

,)0 ',liOn CJrpou,p bu..t'iD',wbU Of' ill pUt CIA rMt, color. II&­
'I . . , . 

13 aC. I. ~~AcmOJf PUaUftU. 
14 " , Tb.ia.&at dl.DIiI'IlDt p:Nhibit orlta.it my ~t!art by til., 

, , 

15 P .......... ~ QI' My' omoel", WnpJaJM, fir: ~t ot 
.' . ',',' . 

J6, tlU;f F~~to~ 'Willl••ile. 'cnirDed 

i7 'L7y,.u,m.an &Juludac.1ritl8 to bid for ped.r.J. eGD"" ~ 
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Affirmative Action Roll-Out 
(Updated: 2/19/96; 4:00 PM) 

I. Final Vetting 

Week of February 19 through February 23: 

• Wednesday, February 21: 

Draft briefing materials for SBA/Justice proposals: 1·2 page description of 
proposals; 5-10 page fact sheetlQ&As; impact estimates and talking points. 

White House Legislative Affairs notify Hill Members about Empowerment 
Contracting Executive Order. 

White House notify minority. business men about about Empowerment 
Contracting ·Executive Ord'er. 

• Thursday, February 22: 

White House/OMBstaff comments on proposals due COB: Elaine Kaniarck, Sheryll 
Cashin. Bob Litan. Paul Diamond, Bruce Reed. Michael Waldman, Ellen Seidman, 
Kitty Higgins, Mike Schmidt, Jennifer Maine. . . 

Justice Department one-on-one meetings with selected Hill staff (Conyers, 
Frank, Gephardt, Pastor, Becerra, Mink). 

Additional calls to be made by Deval: Payne, Holmes-Norton; Jackson-Lee; 
Jefferson. . 

Meeting with Civil Rights Groups on 8{a) and procurement reform proposals: 
Wade Henderson (NAACP); Elaine Jones (NAACP Legal Defense & Educational 
Fund); Barbara Arwine (Lawyers' Committee for Civil Rights Under Law); Marcia 
Greenberger/Judy Applebaum (National Women's Law Center); William Taylor 
(Leadership Conference on Civil Rights); Judith Lichtman (Women's Leg'al 
Defense Fund); Helen Norton (Women's Legal Defense Fund); Laura Murphy 
(ACLU); Ralph Neas; and Cassandra Butts for·Penda Hair. 

Affirmative Action Working Group Weekly Meeting 

.• Friday, February 23: 

-- Selected Congressional meetings with key staff of BlackIHispanic Caucus, 
Minority Leader, Small Business and Judiciary committees: Marshall Grisby {Ed 
and Labor; Ronald Stroman {Government Relations); Ester Aguilera (Hispanic 
Causus), Faith Rivers(Minority Leader), Dorothy Jackson (CBC), Yelberton 
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Watkins (Rep. Clayburn); Robert Raben (Judiciary); Laura Efurd (Asian Caucus);· 
Sharon Levin (Women's Caucus); Melanie Sloan (Judiciary); Jean Roslanowick 
(Small Business); Broderick Johnson (Ed and Labor); Charles Stephenson 
(Dellums); Julie Tippens (Democratic Caucus), Henry Contreras (Roybal-Allard) 

Technical/data review with economists (John Bishop, Steven Caldwell, Ray 
Marshall, William pickens, Larry Orr, Alan B. Krueger, John Donahue, Larry 
Katz, Robert Lerm~, Isabelle Sawhill, Harold Beebout, Myles Maxfield, Barbara 

. Bergman, Bill Spriggs) 

Week of February 26 through March 1: 

• 	 Monday, February 26: 

-- Selected Senate and House meetings with key members and staff 

• 	 Tuesday, February 27: 

--	 Minority business representative meeting (Weldon Lathan, Steve Sims, Wade 
Henderson, Cobbie DeGraf, Tony Robinson, Melvin Clark, Sam Carradine, 4 - 5 
others) ,. 

Selected Senate and House meetings with key members and staff 

• 	 Wednesday, February 28: 

Women Groups meeting (Barbara WooleylBetsey Meyer with representatives from 
Affirmative Action Coalition) 

Hispanics (Susana Valdez with National Council of La Raza, League of United 
Latin American Citizens, National Puerto Rican Coalition, and Latin American 
Management Association) 

Asians (Doris Matsui/Ann Eder'with Organization of Chinese Americans, National 
APA Labor Amance, and National APA Legal Consortium) 

, African Americans (Ben Johnson with representatives of black organizations and 
Civil Rights groups) 

Busin~ss (Kate Carr with Washington representatives and business owners) 
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• Thursday, February 29: 

Core Federal agencies meeting with Jack Quinn and general counsels Trans­
portation, Defense, Commerce, SBA, Labor, Agriculture, Education, HHS, HUD, . 
GSA, EPA, NASA) 

Core Federal agencies meeting with agency procurement staff (Transportation, 
Defense, Commerce, SBA, Labor, Agriculture, Education, HHS,'HUD, OSA, EPA, 
NASA) 

Feminist Majority briefing on Affirmative Action 

• Friday, March 1: 

White House Working Group meeting: Final decision made on whatJhow to roll­
out affirmative action decisions 

DOD assessment of comments on proposed rule changes (10% price preference; evaluation 
preference in construction; evaluation of past subcontracting performance, notification of 
subcontracting sub,stitutions); decide next steps . 

Finalize Justice/SBA briefing materials 

Draft rollout/communications strategy 
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July 16, 1996 

D'ear (Committee Members and Leaders~ip): 

The Hou~ Judiciary Committee will soon consider H.R. 2128, the EqualOpportuni~ Act of 
1996, legis1atioIU:h~t would eliminate all Federal affirmative &:etion programs. 1 am writing 
,to express my opposition to H.R. 2128, and to th~ substitute version 'of the bill that:l 
understand Represent3.tiv~ Charles' Canady plans to offer.' 

According to the draft circulated by the Committee Republicans, the substitute bill would 
prohibit any consideration of race, gender, .or national origin in the award of Federal ' 
conti'acts or subcontraCts. As a result, it W9uld eliminate a wide range of Federal programs 
designed to prevent discrimination against qualified minoritj--owned and, women--owned ' 
businesses, and enSure them a fair opportunity to compete for Federal contracting , 
opportunities. Abolishing these programs across the board would tum back the clock on the 
Federal government's historic, bipartisan commitment to equal op~rtunity. 

Almost exactly One year ago, on July 19, 1995, 1 spotre to the nation at length about why 
affmnative action is still necessary to help 'us move as a nation toward a truly 
nondiscriminatory society. I stressed that we must not beCome the first generation of 
Americans since the end of ~econstruction to narrow the r~h' of equal opportunity, and 1 
offered an alternative ...;., to mend affmnative, action where n~ssary, but not to end' it. 1 ' 
directed all Federal agencies to comply with the U.S.' Supreme Court's decision in Adarand 
y, Pena, and to apply four 'standards to ensure, that all affmnative action programs are fair: 

'no quotas; no reverse discrimination; no preferences for unqualified individuals; and', no 
continuation of programs that, have met their goals.' 

, Since that time,.,my Administration has suspended the Department of Defense's "Rule of 
Two" .set aside program, and i~ued detailed guidance to agencies addressing the manner in 
which strict scrutiny affects affmnative action in Federal employment programs~ We have . 
also proposed government procurement reforms that safeguard against fraud and abuse; 
ensure that race is not .relied upon ,as the sole factor in procurement decisions; provide a set 
of market dri~en benchmarks for each industry.~ ensure that race-conscious procurement is 
not used unnecessarily; and avoid undue burderi on nonbeneficiaries of the program., 

We are on the right track. 1 believe that the vast, majority of Americans want us to continue . 
working to ensure equal opportunity. Because ,H.R. 2128, including the draft supstitute, is 
inconsisten(with that national goal, I would be Coinpelled to veto this legislation .if the 
Congress were to send it ~ me.. ' , 

/' 



SUMMARY 

JUSTICE DEPARTMENT PROPOSED REFORM OF AFFIRMATIVE ACTION IN 

FEDERAL PROCUREMENT 


May 22, 1996 


• This document summarizes a proposal for reform of race-conscious affirmative 
:action. measures in federal procurement that target assistance to minority­

" 	 ,., owned businesses through· programs that aid small firms that are owned by 
socially and economically disadvantaged individuals C'SDB's"). The proposal 
is designed to ensure that such programs comport with the Supreme Court's 
ruling last June in AdaraodConstructors, Inc. v. Peiia, which held that federal 
race-conscious based affirmative action prog~ms are subject to the 
constitutional standard of strict scrutiny. '. 

I. CERTIFICATION AND ELIGIBILITY 

'. SDB programs assist small· firms owned by individuals that are 
disadvantaged socially (subjected to racial or cultural bias), and economically 
(that bias has led to decreased economic opportunities compared to others) . 

. . ,. 	 Applicants to these programs will be required to submit a form to the 

procuring agency verifying their eligibility. 


• Members of designated racial and national origin groups presently are presumed by 
statute to be socially and economically disadvantaged. The proposal does r:I0t affect 
those presumptions. Under the proposal, non minority applicants may establish by a 
preponderance of evidence -- instead of the current clear and convincing standard -­
that they are socially and economically disadvantaged~ this chang~ will open SDB 
participation to more women and nonminorities. 

• All applicants to SDB programs will be required to submit a certification from an 
SBA approved organization verifying that the individuals claiming disadvantage own 

..,and control the company as defined by SBA regulations. 

ll. RACE-NEUTRAL MECHANISMS 
~~J • 	 , 

• Agencies!y'~ll be required to maximize the use of technical assistance, outreach, 
,and other race-neutral means to increase minority opportunity and participation in 

, . federal procurement, thereby decreasing reliance on race-conscious mechanisms. 



m. ESTABLISHMENT OF BENCHMARK LIl\fiTATIONS 

• In order to ensure that race-conscious procurement is not used unriecesSC;Uily, 
benchmarks will be developed for each industry in which th~ government contracts. 
Benchmarks will seek to measure the level of minority contracting that would exist 
absent the effects of discrimination . 

. • . Benchmarks will be calculated by combining the capacity of available minority 
firms in the industry with an adjustment, where applicable, for the amounrthat 
discrimination has suppressed that availability. 

IV. APPLICATION OF BENCHMARKLIl\fiTATIONS 

• Where minority participation falls below the penchmark, a price or evaluation 
credit -- not set':asides -:- will be authorized for the evaluation of bids by SPBs and 
prime contractors who commit to subcontract with SDBs. . 

• When SDB participation exceeds the benchmark, the credit would be lowered or 
suspended. When that occurs, the SBA concurrently will limit the us~ of tpe 8(a) 
program in that industry by restricting entry, speeding graduation, or restri¢ting the 
number of 8(a) awards in the industry. . . 

• After. this system is in place for two years, a thorough review will be 
conducted, and changes to the amount and methods of assistance would be 
considered at that time. 

- 2 ­
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TALKING POINTS 
, ...... \ 	 . 

DEPAR]MENT OF'JUSTICE PROPOSED REFORM OF AFFIRMATIVE ACTION IN 
FEDERAL PROCUREMENT . 

May 22, 1996 

• 	 The Department of Justice today released a proposal to be published in 
Thursday's Federal Reeister for the refonn of afrumative action in federal 
procurement, and asked for pUQlic comment on the proposal. 
I' 	 , 

• 	 The proposal is designed to ensure that such measures COIr$ply with strict judicial 
scrutiny as required by the Supreme Court in the case of Adarand Constructors. 
Inc. v. Pei'ia,and are consistent with the President's directive last year to mend 
affmnative action. 

• 	 The proposal would permit agencies to use some tools (evaluation and price credits)' 
to assist disadvantaged business, but would limit the use of such tools. The proposal 
also requires agencies 'to implement measures that do not rely on race to broaden the 
opportunities for small, minority firms. 

• 	 The lustice Department proposal will combat fraud and abuse by tightening eligibility,_ 
emphasize the use of race-neutral measures, preserve race-conscious measures where 
necessary to remedy identified effects of discrimination, but ensure that their effect 
and duration is tied 'to the extent and persistence of the discrimination, and preserve 
competition. Specifics include: 

• 	 Limits on the use of race-conscious measures: Thegovemment \V,ould 
assess levels of minority participation in the affected industries to determine 
whether or not assistance is necessary to overcome the effects of 
discrimination. If it is necessary, and if race-neutral means are not sufficient, 
a system of credits for certified and eligible SDBs would be used. The amount 
of assistance would be tied directly to the extent of the effects of 
discrimination that SDBs have suffered in particular indu~tries and, will be 
sensitive to conditions in each market. 

'. 	 Certification & elieibility: . The s~dard of evidence by which non-minority 
applicants may establish that they too are socially and ecpnomical1y , 
disadvantaged would beJowered to open SDB participation to a wider pool of 
businesses. For the first time, individuals will be required to present 
certification that they own and,control a business. The SBA and the DOl, 

. working together, will crack down on individuals who misrepresent their 
disadvantages status or their ownership and control of a business. 

• Limits on methods: This proposal uses bidding and evaluation credits 
designed to give some assistance to SDBs, but to retain the essential element 

( of competition in the pr~curement process. SDB set-asides are not used . 

.. I 



After this system is in place for two years, a thorough review will be 
conducted, and changes to the amount and methods of assistance would be 
considered at that time. 	 . 

• 	 The 8(a) program would remain in effect. However, agency use of 8(a) wouid be 
guided by the benchmark limitations established under the proposal. 

• 	 These procurement refonns represent real and substantial change. As small 
disadvantaged businesses are more successful in obtaining federal contracts, reliance 
on race-based mechanisms will decrease automatically. 

• 	 As required by the Supreme Court in Adarand, 'the Department of Justice has 
concluded that the government has a compelling interest in using race-conscious 

, tools in federal procurement. That interest is evidenced by the very real ongoing 
impact of discrimination on the ability of minorities to participate in government 
contracting. Among the specific findings: 

• 	 Recent studies show that, due to discriminatory barriers to entry into business, 
minorities are significantly less likely than whites to form their own business. ' .. 

• 	 Discrimination in the workplace diminishes 'the opportunities for minorities to 
gain the necessary experience to start business ventures. . 

• 	 Discrimination by lenders and by bonding companies create additional hurdles 
for minority firms competing for government contracts. . 

• 	 The exclusion of minority owned firms from "old boy" business networks 
deprives them of critical information about potential contracts and places them 
at a competitive disadvantage., 

-2­
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-: President Defends Affirmative Action, Calls for Reforms 
Wednesday, July 19, 1995 

"Affirmative action has been good for America. But that does not meanit has always 
been perfect. That does not mean that it should go on forever. Affirmative action 
should be retired when it's job is done -- and I am resolved that that, day will come. 
But the job is not done." 

President Clinton, Wednesday, July. 19, 1995 

Our Central Challenge. As we approach the 21st century. the President believes we must: 

, 0 	 Restore the' American Dream of opportunity. 
o 	 Find Common Ground: bring the American people together into a stronger community. 

Commitment to Equal Opportunity. Today, President Clinton will discuss a central part of 
that challenge: strengthening our basic American commitment to equal opportunity for all. 

We Have Made Progress Toward the Ideal of Equal Opportunity:' We have p;assed 
major milestones: Emancipation, women's suffrage. civil rights, voting rights and, equal rights. 
That progress, won by hard work and countless acts of conscience, has allowed millions of 
Americans, once on the fringe, to contribute to our democracy'and prosperity: ' 

o 	 A true black middle class is' emerging ... 
o 	 Women have become major breadwinners and helped their families with new earnings. 
o 	 .We have revolutionized higher education. Women, racial and ethnic minorities now 

attend schools that once were predominantly white or all-male .. 
o 	 Police departments across the country better reflect the diversity of their communities. 

New professionals are role models for young women and minority youth. 
, ' 	 ' 

We 'Cannot Retreat. We must not become the £jrst generation of Americans since the end of· 
Reconstruction to narrow the reach of equal opportunity. We must continue the struggle 
toward equal opportuniTy for all and special treatment for none. . 

Disc.·imination Continues. America cannot afford to waste a single person as we ~onfront 
the challenges of the global economy. Affirmative action has helped close many gaps in 
economic opportunity, but we still have a long way to go: 

o 	 The unemployment rate for African-Americans remains abOUt" twice that of whites: 
o 	 Women have narrowed the earnings gap, but make only 72 percent as much as men .. 
o 	 An average income for a Hispanic woman with a college degree is less than that of a 

white man with a high school degree. 
o 	 The recent Glass Ceiling Report found that women in the nation's largest companies, 

hold only 3 to 5 percent of senior management posts. African-Americans', Hispanic 
and Asians hold less than 1 percent each of those positions . 

. 	0 The Federal government received more than 90,000 complaints of employment 
discrimination based'on race, ethhicity and gender last year. 

'0 Hate crimes and violence are still ugly realities in the lives of many Amerfcans. 
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';';, ­ .- Done Right. Affirmative Action Works,. The President decided it was time to review the 
effectiveness of affirmative action. in :place now for nearly a generation. His review fpund 
affirmative action is still an effective tool to expand economic and educational opportunity. 
giving talented people new chances to contribute to America: 
o 	 The military's approach, ensuring it has a wide pool of' qualified candidates for every 

promotion, has given us the world's most diverse and best qualified military leadership. 
o 	 Education Department program's targeted at under-represented min~rities do a lot of 

good with a small investment -- about 40 cents of every $1,000 in student aid. 
o 	 The goals and timetables first instituted by President Nixon for large federal 

contractors have preverited discrim~nation and fostered faimess-- without quotas or 
m81ldated outcomes. 

o 	 "Set-3sides" have helped build up firms owned by minorities and women who 
historically have been excluded from the old boy network. They have helped a new 
generation of entrepreneurs to'flourish, fostering self-reliance and economic growth. 

. 	 . 

Committed to Fighting Abuses of Affirmative Action. Our review showed that we must 
reform affirmariveaction, reinventing yesterday's government to meet tomorrow's challenges: 

o 	 Crack Down on USet·Aside" Fraud and Abuse.. 
o 	 Ensure set-asides go to businesses that need them most. 
o 	 . Tighten requirements that businesses out of programs once they hav~ had a fair. 

opportunity to compete. No permanent set-aSides for any company. 
o 	 Comply with the,Supreme Court's Adarand decision. 

o Limit set-asides to areas where the serious problems of discrimination remain. 
o Ensure expeditious compliance with the stricter standards of Adarand. 

o . Help Disadvantaged People and Distressed Communities. 
o 	 Government must be a better panner for urb81l America and places caught 10 a 

cycle of poverty. The private sector must be the driver of economic growth. 
o 	 The President has di'rected the Vice President to develop new ways to use 

government contracting to help businesses that locate in distressed areas or hire 
workers from these areas: 

Presidential Direc~ive to ~nsure Affirmative Action is Fail'. Affirmative action, must be 
made consistent with our·ideals of personal responsibility and merit. Today, the President 
will direct all federa1 agencies to comply quickly with the Supreme Co un's Adarand' decision 
and to apply four standaT~s of fairness to all. affirmative action programs: . . 

o No quotas. 

o· No reverse discrimination. 

o 	 No preferences for unqualified individuals. 
o No continuation of programs t~at have met their goals. 

Any program that does not meet any of these four principles 'must be ~minated or reform~d. 

Those Who Would Divide Us Threaten America's Future. Those who prey on our worst 
instincts and sow division cannot succeed. America cannot survive and prosper as a society if 
we are suspicious, fearful and divided. The growing pains of the new globalecoI1omy invite 
a "blame game: but the challenge and the enemy are not our fellow Americans. 

America Must Remain of Beacon of Hope for the World. Today in America, 150 racial 
and ethnic groups co-exist inha~mony -- an achievement unmatched in all of human history; 
it makes us the envy of the world. The people of the world know that the American way 
works. We have a responsibility to renew and strengthen that ideal. 
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QUESTIONS AND ANSWERS ABOUT . f v6 .. '\ .... 

THE "CALIFORNIA CIVIL RIGHTS INITIATIVE" (CCRll .~ ~",\lJ ) 
T. 	 What is e'CRI? . Cf<i vA 

CCRI is an initiative on the November ballot in California,'" 
>I: 	 CCRY would amend the California S[a(e Constitution to prohibit state and Jocal 

government agencies froin'''discrimini1tingagainst. or granting preferential treatment to 
'any individual or group on the'basis ofrace; sex, color, ethnicity, or n'ational' orighl in {he 
operation of publ..ic emploYl11ent, public education or public c6ntraccing," (CCRT,' section', 
(a)) 

CCRI does not prohibit classifications based on sex thar are "bona fide qualifications. ; , 
," reasonably necessary to ,normal operation of public emp16ymenr, public educat.ion or 

publiC contracting." (CCRl;.sec'rion (c»). . . 

. 	 . 

'While on irs face this section appears to' ex.c,lude women from the impact of CCRI, l! 
actu.ally r~lise$ the specter of increased discriminacion against women and girls if CCRI 
passes', [Specific points on this issue are set forth in section IV below.) 

II. 	 What is the President's Qositionon CCRI? 

President Clinton opposes CCRI, and has stated so publicly, 

Senator Dole is a pl:oponent of CCRl . 

. , ' . , 

, HI. What does the State of California say about CCRI? 

, According to the staff of the'California Join( Legislative Budget Committee (JLBt), the 
passage of CCRI would have [he following prOgrammatic and fiscal effects. These effects 
4'ppe~lr to be based on an interpretation ofCCRI. section (a) only. 

[n public employment and contracline, CCRI would eliminate: 

'" 	 any affirmative action programs used to promote the hiring and advancement of 
women and minorities for state and local government jobs, to the extent [har rhese 
programs involve "preferential U'eatmenC' 

** 	 proh.ibilion woUld no.t app.ly to government agencies that rece.ive money 
under certain federal programs requiring affinnative action 

. I. 
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* 	 any progr~ms promoting the awarding of public contracts [Q business finns owned 
, by' women or minorities 

, 	 ' 

** except for contracts funded by the federal government that rcqujre , 
'affinna[jvcactio'n measures 

** 	 affected contracts cou.ld include, for e;.;.ampie. "contracts for consln:tction 
projects and purchases of office supplies" 

JLBC estima[eliSavings of "tens of millions of dollars" annually. JLBC tener to Attorney 
General Dan Lundgren. Sept. 12.1995 (all quotes in original), 

In public schools and community college$, CCRI would eliminil.te: 

some or all volunrary desegregarion programs operated by schoo.! districrs. 

** 	 would nor affect COUrl ordered desegregation programs 

* 	 a variety of public school (K·12) and community coUege programs 

** .	such as counseling, {moring. student financial aid', and financial aid to 
selected school dis[ricts, where {hese programs are targeted based ~:m race, 
sex., ethl')icity or natio'nal origin, ' 

Under Ca.lifornia law. anxsavings realized from these programs mus,t be spent forother public 
schonl and comrnunity college programs, JLBCes'tima(es s~lvingsof "(ens ofmiUions of do[Jar.s" 
which "would most likely become avail,able for other education programs." JLBC letter to 
Anomey General Dan L,undgren, Sept 12, 1995 (all quotes in original) Proponents can argue 
(hat not, only will CCR! save a lot of money, but that moneY,can be used for other educarional 
programs, ' 

In the 'University of California (VC) and California State University (CS'U) systemA. 
CCRI would el iminate a varieey of programs, "such a~ outreach, counseling. tutoring an~, 
financial aid" used by UC and CSU to admit and assist students from "under-represented' 
groups," JLBC estimates savings of "up to $50 miUion"annually. JLBC letter toAttorney 
General Dan Lundgren. SepL 12, 1995 (<iLl quotes in original), ' 

http:eliminil.te
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IV. 	 What else should we be concerned about? 

A. 	 Section (4.\) 

Based on a legal analysis prepared by USC Profe$$o~ Erwin Chemerinsky, section (a) 

would do the following. 


"". 

In public employment, CCRI would elirninatc; 

, 
* 	 hiring and promotion goals and timetables for women and minorities in public 


sector jobs . . 


outreach and recruiting programs designed [0 encourage wo~en andmino~itie$ to 
apply for public sector jobs 

.. 	 . 

In public contracting. CCRI would eliminate ..;tate and local goals and timetables for 
publ ic contracting -- such as the goal that 5% of publ ic contracts be awarded to women-owned 

. businessand 15% of public contracts be awarded to minority-owned busines,:,. 

[n public education, CCRI would elimimite: 

.* 	 goals for admitting women and minorities to colleges and universities -.; including 
graduare programs -- except where reqUired by federal law. 

:~ 	 girls'mat'h and science.programs atthc elementary and s~condary school ievels. 

* 	 Wo~eri;sResource Cenrers on to liege campuses. 

B. 	 Section eel'. 

Ba~ed on Profe$sor C~emerinsky's analysis. secrion (c)would: 

First: lessen the State Constitutional protection again~t sex based discrimination in 

public'emplov"~ent.contractini! and education. Under the CaliforniaConstitution. geinder 

discriminationi$ only consritu[ional ifit is necessary to meet a cOlUpeHfng government purpose.. 

and therefore meets the strict scrutiny test. 


CCRI. would amt:nd rhe Cillifornia Constitution to allow gender discrimina(ion in public 

empl,oYlllent, contr<acting and education if "reasonably necessary" to achieve a "bona fide 

qualification." 


Essentially, [his wou.ld lessen the standard of review so that gender discrimination is 
conS(i[I.HionaJ if i[ has a rational basis. Such a standard is much more deferential to the 
governmental entity making the decisions, and would aLlow many decisio~s discrimin;uing 
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agains{ 'Women (0 stand.' 

• . . 

Second, raise the specter that the "bona fide" gualification language will actually. 
incre~l.Se discrimination against women and air-Is. Current federal law allows narrowly 
t~li lored "bona fide Ciccupational qual ifica(ion" based on gender in employment. There ar.e no . 
as~urances that California courts will inte'rprer [hi~ standard as narrowly as federal COLlrts: .. 

In addition, there .is no current state or federal law allowing gender to be used as a "bona 
fide" occupational qualifkation in the areas of public education or contracting. CCRI expands 
the ability of state government (0 discrimina{e against women in public educat.ion and public 
contract.ing areas. This could, for example, lead [0 disparities in awardi.ng contracts o'r the 
funding of sports programs. 

Ar:e th~r:e similar: efforts in other states'! ... 

. There are efforr~ ongoing in four other state~ to put anti-affirmative action initia(ivc$on. 
the b~tllor: 

'" Colorado (ballot initiative: signatures in the process ofbeing ga(hered;deadline 
August 5, 1996) , 

. . 	 . 

'" Florida (ballot initiative; signatures in the process of being gathered; deadline' 
August 6, 1996) 

. 	 " 

* 	 Oregon' (ballot initiative: signarures in the process of being gathered; deadline July 
5, 1996) '. . . 

:;: 	 Washington (possible ballotinitjative; first anempr failed (0 garher sufficient 
signatures; if second anernp{ made, deadline is July 5, 1996) 

. 	 . . . 

Aanrj:.affirmative action initiative failed to qualify fonhe ballot in Massachusens'; 

, , 
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LCCR Affirmative Action 
Steering Committee List 

First Name Last Name Organization Phone Fax 

Daniel Zingale Human Rights Campaign 628-4160 347,-5323 
Julio Abreau Human Rights Campaign 628-4160 347-5323 
Eula Booker Tate International Union of United Automobile, 828-8500 293-3457 

Aerospace and Agricultural Implement Workers 
of America 

Leigh-Ann Miyasato Japanese American Citizens League 223-1240 296-8082 . 

Susan Finkelstein Jewish Women International 857-1370 857-1370 
Frank Parker Joint Center for Political and Economic Studies 789-3518 789-6391 

Rochanda Hiligh Joint Center for Political and Economic Studies 789-3557 789-6391 

Alfredo C. Montoya Labor Council for Latin American Advancement 347-4223 347-5095 
Barbara Arnwine Lawyers' Committee for Civil Rights Under Law 662-8600 783-0857 
Gary Flowers Lawyers' Committee for Civil Rights Under Law 662-8333 783~0857 

Laura Campos MANAJA National Latina Organization 833-0060 496-0060 
Christa Eshleman Mennonite Central Committee 544-6564 544-2820 
Antonia Hernandez Mexican American Legal Defense and 628-4074 393·4206 

Educational Fund 
Georgina Verdugo Mexican American Legal Defense and 628-4074 393-4206 

Educational Fund 
David Kamer Mexican American Legal Defense and 628-4074 393-4206 

Educational Fund 
Shoshana Riemer NA' AMA T - USA 362-0923 
Elaine Jones NAACP Legal Defense and EducC1 tional Fund, 682-1300 682-1312 

Inc. 
Penda Hair NAACP Legal Defense and Educational Fund, 682·1300 682-1312 

Inc. 
Jacqueline Tollett National Alliance of Postal & Federal Employees, 939-6325 939-6389 

Karen Narasaki National Asi!m Pacific P,.merican Legal 296-2300 296-2318 
Consortium 

Bea Pace Smith National Association for Equal Opportunity in 543-9111 543-9113 
Higher Education 

Wade Henderson National Association for the Advancement of 638-2269 638·5936 
Colored People 

Eddie Hailes . National Association for the Advancement of 638-2269 638-5936 
Colored People 

Ruth Granados National Association of College Admissions 703·836-2222 703·836·8015 
Counselors 

Lawrence Moore III National Association of Social Workers 336-8289 336·8311 
Ronald Jackson National Association of Social Workers 336-8262 336-8311 
John Crump National Bar Association 842·3900 ·289·6170 
Charles Bremer National Black Caucus of State Legislators 624·5457 508·3826 

Cheryl Kravitz The National Conference 678-9400 610-1624 
JoAnn Chase National Congress of American Indians 466-7767 466-7797 
Lisa Wright National Council of Churches 544-2~50 543-1297 
Deena Margolis National Council of Jewish Women 296-2588 331·7792 
Charles Kamasaki National Council of La Raza 785-1670 785-0851 
Carmen Lepe National Council of La Raza 776-1753 776-1794 
Dorothy Height National Council of Negro Women 628-0015 628-0233 
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LCCR Affirmative Action 

Steering Committee List 


First Name Last Name Organization Phone Fax 

Brenda Girton National Council of Negro Women 626-0015 628-0233 

Joe Ervin National Council of Senior Citizens 624-9534 624-9595 

Isabelle Garcia National Education Association 822-7331 822-7741 
Claudia Withers National Employment Lawyers' Association 463-7086 463-7121 

Mary O'Melveny National Employment Lawyers' 434-1213 434-1219 
Association/Coalition of Labor Union Women 

Helen Gonzales National Gay and Lesbian Task Force 332-6483 ext. 3215 332-0207 
Karen Senter National Jewish Community Relation Advisory 212-664-6950 212-666-1353 

Council 
William Reed National Newspaper Publishers Association 588-8764 586-5029 
Patricia Ireland National Organization for'Women 331-0066 785-8576 

. :.:, 

Mea Arnold National Organization for Women 331-0066 765-6576 

Jennie Torres National Puerto Rican Coalition, Inc. 223-3915 429-2223 

Hilary Weinstein National Rainbow Coalition 728-1160 726-1192 

Megan. Dowd Lambert National Rainbow Coalition 726-1160 728-1192 


Bob McAlpine National Urban League 896-1604 406-1965 


Marcia Greenberger National Women's Law Center 566-5160 566-5185 

Judy Appelbaum National Women's Law Center 586-5180 566-5165 

Lisa Castagnozzi Network for Women's Employment 467-6346 467-5366 

Selma Maoulidi NOW Legal Defense and Education Fund 544-4470 546-6605 

Jay Lintner Office for Church in Society, United Church of 543-1517 ·543-5994 


Christ 

H. Paul VaIi Office for Church in Society, United Church of 332-4010 332-4035 

Christ 
Sandy Sorenson Office for Church in Society, United Church of 543-1517 543-5994 

Christ 

Vicki Shu Organization of Chinese Americans 223-5500 296-0540 
Vi-ru Chen Organization of Chinese Americans 223-5500 296-0540 

Elliott Mincberg . People for the America"n Way 467-4999 293-2672 

Paul Thornell People for the American Way 467-4999 293-2672 

Judy Marblestone People for the American Way 467-2377 293-2672 
Elenora Giddings Ivory Presbyterian Church (USA) 543-1126 543-7755 
Barbara Thompson Project Equality, Inc. 547-2271 547-0356 
David Saperstein .' Religious Action Center 387-2600 667-9070 

. Rachel Smerd Religious Action Center 367-2600 667-9070 
Wyatt Closs Service Employees International Union 896-3354 696-3348 
Ana Aviles Service Employees International l,)nion 898-3354 896-3348 
Rondalyn Kane Haughton Service Employees International Union 898-3362 698-3304 

Flora Crater The Woman Activist Fund, Inc. 703-573-6716 703-573-8716 
Jeanette Galonis United States Student Association 347-6772 393-5866 
Meryl Webster United States Student Association 347-8772 393-5686 
Jack Sheehan United Steelworkers of America 638-6929 347-6735 
Joanne Payne Women First National Legislative Committee 703-522-6121 703-276-3583 
Judy Lichtman Women's Legal Defense Fund 986-2600 986-2539 
Jocelyn Frye Women's Legal Defense Fund 986-2600 986-2539 
Helen Norton Women's Legal Defense Fund 966-2600 986-2539 
Marjorie Sims' Women's Policy Inc. 554-2323 554-2346 
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Forlmmedi~te Rel,ease 	 .•··'~t 1, 1996_~ 

..,!, PRESS BRIEFING ' 
'BY 'MIKE ,MCCURRY 

, , " 	 ' ,\ '. 

" ','The, ,Briefing Room' '/' 

/, ">. " , I ' 

1:15 P.M. EDT, , 

" ' " ,', ' " ~.. " 

, MR.' MCCURRY: ,Good afternoon, ladies ,and gentlemen. 
It I sa,' quitedayat the Whit~' House,'- " " , 

,Q ',:' , " 

" -' 

MR., MCCURRY: 'Let,',s ke'ep it that way. 'E~~ly l'idwe'.'he~r ' 
from: the' ci:imera"cre:ws h~reto my -left, 'your,righ}:~ ,W~' d certainly , 
,ent~rtain that notion~ ~kaYi'see you~latex~ , 

--' ,'" 
, ,,' 

, ' , " Q, ,'Mike "in,the, wake of Mr. Aldrich,' s' book about what 
he alleges to,'be,llfe'at"the 'White, House" I wondered if you ,had, been, 

" a!?sured or" ifany'one 'at the White ,House has 'been assured o~ how; the 
.' current ~-' and I, presume ,there, s,till isa current team of' ,FBI, agents 
, ':"'- view, thelr~ job ,and whether' you've. had any discussion ~with the' FBI 

about the k'inds ot' people tha;t they s'enq. 0Ver her~ .. " ' , 
... • 	 ", ~, '< • : 

, " , , , MR. M~ClJRRY: 'Not that'" I 'maware 'of ;:but the' procedures' j 

t~at are in plage, because of the PBr',s work' on ,:the ,ques.tion ofllow 
background files are requested and ~anaged/,beca'lise, of theirreport,~ 
as, you, know I the' White' House ,legal·' counsel ,ins:ti:tt.lted 'new'safegu'ards ' 
and pr0,cedures, that, really professio~alfzed this whole operation.

1, 	 And we certa'inly'would expect th0sewhow6rk on all ,'aspects of" 
han,dling that type of' sensi,tive material. that must' be protected, , 
beca~se indivtduals are .nfitl~d t6 p~ivacy, willb~,h~ndled'~y '. 
'car~er ,professi0nals' --' and profe~siorials' ,in every sense 'of' t;he wc:ird . 
.,. 	 . -' .,. /' ' 

, \ 

, ", ' " ,Q, N'o one 'here', has" called up to the~ FBI and s~id, gee, , 
; , ' it would reaLly be nice 'i f YOl.l might; send,' somebody' 'over ,here, wpo 

d~dn' t consider :',themse.1ves'to be, spying, on ,us? ',',' " " "" 

. 
;, 

, 

'\ 

" . ,Q", ,'tan yo'll, tell:usmore~bout'that the WhiteHouSe.'~ow " 
seems' Gertain that ",1t, W?ls Vinc:~ Foster who, in 'fact; hired' Craig " 

"' Livingstone?' ",' ,,',' ,: i, ' ' ';, ' 

1 • . ; \ 

, , MR. ' MCCURRY: ,I got 'the' sar;:8, ,information, that ,'was 
'.-/ 'available' to Mr. stephanop0tllos 'when' hE: :3.nswered that\, quest,ion ' 

yesterday. The, best· that we, carl :reconstruct',' 'base'd' 011 the , ' 
informatiop available to ;us, 'is 'What ',he outlined yesterday , , arid I 
don',t h~ve ariyt~ingfurther to,' add... ',',' ' , ,', : r 

,'" \ - . 

'. " 	 ~Where did you get that information from? 

, , 	 MR. MCCURRY:., That' wapba~E.d 'in' p'art '6nte~tim9ny' ,that I S' 

'rtow been given on capitolH~ll"andthe, rec'ollection of some of t.he . 
people that" we have either; spoken to or who couns,el hC!-s, spoken' to / , 
other, ,cqunsel about,.' , ' "') , 

,',,' 

" , 
, , 

", , 
.. '.' 

",MORE, 
,Or' 



, ,I. 

'( ',) ,', 

V" ' 

\ 
.. , .' 

.:' ", < 

, ' ,- ,2 
, ' , " 

I , 

, ! 

'Q'" 'You/d'idn' t :know it l-ast ~eei,?I,mean,this only, 
,r~cently l?ecEnue obvious? '"j '\ \, 

, " ': " 'MR:' 'MCCURRY: ,it w~s a.ble',to ,wewere in a better 
, "p09ition to' put some of the'se facts ,together "iri~ight ,of"th~ 

! 

\ 
testimony ,that was giv,en on 'thE:?' Hill' las~ v;:eek:'. 

.; I J • 
" :' .'., , "-, 

, , . I ~ • >' j , \i < 

, , Q ' 'Has' the President 'spoken' to ,General Dowhing, ,and' " 
"wha~' -:-:-. anytl:ling ,inaddit,ion yciu', can tell us about, when Downing wi'lt " 
'repor,t, back", to Perry!=m thesecur~ty~" , ' " ' 

,MR. MCCURRY: tim Not' aware that, :the' president has" ' 
talked dir~ctly to ,General' Downing,' Ret. 'B\l,t he' ~certainlyhad 'a ' 
lo,~ ot"" contact between ,the' National, Security Council' and the, ' 
p,ehtagoni, Dr., Pe:r:ryi s office', ,and,'~hey have qeveloped a verygopd 

} charter for,theasse~sment:thatwil~ b~d~a~n~up bY,General~Downing. 
It! s specific, and it. will look' into a range :of, 'security issues. ' ' 

, ' I ' :' ,. ,.' ",,',,": ,'", ' , ",,' ' ' , 

", . " Q' 'Has~,he,gone"to ,the, 'region or, '-- "" ': ,.," 

, i 
, j. -, -, "... ' ." . 

, " , MR., MCCURRY:" I ',d havetp refer you to the 'Pentagon oli 
that~'II :know , that, they were going ,to,get him· up a tid running rather 
quickly, but they will: be abl~ ,to tell you moreapout 'what his plan 

, , 
I is to execute",the' directive :1),ehas be'en giv'en, by the President ,and by

the secretary of, ,Defense. '," ' , , ' \, ' , 
. ' .', '" ' 

, ' 

; , Q'" Mike, on that,'what abouttl1Ef political' aspe~f: of',' 
~ Senator Specter' s;cqmments over 'the 'wee'kend abo~t' Perry, continuing on ' 

: :', in his,' position? '\' ' , 
.•. ' /' '. ,. , I . 

, , 

I ,MR. MCCURRY:" The White House gave a' full vote of full 
,conf id/enc'~ ,to ~ the Secretary' yesterday, ,and that stand's ..: 

""~ I , 

"" '. "," I • . .'-. '.' ." . " ' , 

Q , ,What dO,es, he make~ of., thos!=' 'k1.nds ,o,fcomments,' , 
>' • t;:hough7 , t 

" .... 
, , , i 

, MR. MCCURRY: 's'enator dnfl Sunqay' show' in the middle ,of 
summer. (Laughter.) ", ',/, 

, /, " ' 

Q, <Mike/, I;m tryi~g 'to square i what 'George " 
Stephanopi;mlos :said wit.h Liv'ingstone I s:, own, testimony on FridaYi, which,+would l,ike, to, read to you: ," ' ' , .. 

~\' " ,1 '.' < 

senator Hatch', ,to' ,Livingstone:. '; DiclYou have anyb0dy at, ,,." 
the ,h'ighestlfav~ls' of the White House;; advocating fOir'this opportunity 

,~',,' f¢r ,you?, '! .:;" '. \" 

iivingstone:,i"msor~y,' tr.,E/ higheE?t ,levels would mean, 
• ;' ',: " , ' ,< '-) .: ~ " 'r .' , • , " " ". t ,f ­

.\. , \', 

, " 1 ' 

\' ~r. ,. Foster, that level or higher. 

, " 

", , , How dan you expect ,ust9 believE(~hat Foster was th~ guy, 
who pushed, for. his'-;- ", , ; """ ," , '., :­

", MR.;'MCCuRRY:" ,Well, there~asanoth'er individual present 
when Mr.:Foster,talkedto Mr~ ,Livingstone,so clearlyt:hey.ta.iked. J 

, They may not, have';knoyln each othe\r'as, friends, but. :that infor~atiol1,' ", 
that'Mr-. S,tephanopoulos provided, alsI 'said, ,is the best, that we have 

v'got avai1ableto us' at >this time. ,,' , ',', 'r ' " 

~ I '. \ 

: i 

), " 

." '.\ ; , / 

, .. 
_, _,t, , 

" .. 
: " 

)" 

, \ 



i 

,/ 

", . 

, .. 

, ' 

." . 

I' 

. '\ Q. Mike'; _ if I.'may follow 1.,lp. I 'ni:tryingt~understand 
,Is it. your. cont~ntion then' that, Foster didn't kh6-w:, ,Livingstone, , 

:but~w:as so impressed, by hil}i on, first mee.t~ng he decided ta: hire him? ' . 
• ' • ..' . ~ .:' , ',,' • .' \ . I, . • ..' "f' • ,.' 'I .' .,' . 

; " ", MR~'MCCURRY: .'My:·contention,' 'a~ Mr"St~phanopo'ulos said', 
yesterday; pased 'on the· information that we have got available to us, 
is that' he was -referred over by ,the Irlaugu~al COIqmittee,. He -carne . 
over., . He' ha,d' a"meetingwlth Mr., Foster' a:nd :vdthanother as~ociate 
counsel ',in the Counsel.' s' Of~ice. ,''I'hey .had him temporarily "in the 
security office. and his employment arr-angements were later,finalized~ 
by William Kennedy. 'That's 'What we know. . " ,. . 

. . Q, • .Anf'(,who at the Inaug:ura,l,' comini't:tee 'referred him . 
", ~ .~ 

'.\' , over? 
"'" . 

1'1' 

, ,MR. "MdcU~RY: "Ou~r unde:rstanding is that, he may have been' 
".putori to the opening, or. a job openingi" by Chris;t.ine Varney, as 

" , } George,' sa id 'yest'e:r;day:'_ ' '. \' '­

'.Q . . Mike" Ik~~W: you 'add~essed some of, 't~e Perry. 
questions over the weekend, 'but do ,you rule out a., resignation,. by / 

,Sec:retary' Per,ry over sa'P-di Arabia?,' ,,~, 
. ..' "\ ' 

, " , MR • MCCIJRRY : .' It"s :so 1aughabl'~ , ,i't has~ It even beep1'" 
seriotisly considered~·: 

, '" 'Q Mike, ,can you, rtin ,do~n'th~·'whit.e House reasoning 
for 'attemp~in(i'toconvince" A~C. :to keep Mr ~ Aldrich off.the 'a'i:i::'?· 

MR~ MC.CURRY:' Yes, 'because .as ABC'S; questioner.,' 5 
th.oroughly ,demonstrat,ed,ye'sterday'", hi's hook i's'; not' based 'on' any}fact-r, 
it is filled with ~ies:and!distortions and·mischaracterizations·and ' 

, " ,>trash:. And, t~ere ought to be sO,me threshold for a.~maj or news, , : 
" . organization,puttirig: such 'an :individual 'on' the, air, 'But. by putting:" 

'him .on"the, air yesterday,' ABC certainly est~blished .fora fact :he ' 
· , shpuld never have be~n on the i:llr in the ,first 'place, 
· ,,' '. .,. " . , ..' "'. ; . ." . 

,Q ,~ith,all'the'ernphasis cm,th'eglobalism' a'ttheLyon'," 
conference and the presence" of the gang 'of -fcui ,in an' honorary 
'position, 'is this a1change in-the G-.;.;t format.; is thisperman~nt? 

"," ' . will t~efourhave' permanent seats 'at ,the :table~n~d,! If so ,will,' they, 
have an' ~qual statu,s 'with ,t,hegovei;nmerits ~ or what , actually, ls' the , ' 
situation?. ',',' .' :' ., , . ' 

\'\ : " I I ".; '" 

, . MR\MCCURRY:, ~elf"the pres'ident; 'hims'elt, f~und:,the " 
, partic::ipation by' the leaders' of' thes;e 'international lending .<, 
. institut:j.ons and, some'of'the international-orgatlizatiohs to 'be a'-very 

, pos,it'ive aspeqt.of the (;-7/8 :discllss,ion~' over the weekend. ' In fact', 
'he. ,complimented President Chirac ,9n "the idea' of including ,them .. in. the 
discussion. .. , , ',.' '., ' 

>'" ' 

, , , President' 'chirac" as you kn.ow" had made('the' theme' of 
'this summit globalization, so it was ver'y appropriat'e to have these' 

'- ' -' he,ads '.of' international, organfzationE. there,' "But, the President' ,':" 

thought they' made a very useful, corit'ribution to' t~e ' discussion. and 
· certainly:j.s entertaining ~he no,tionthat '~t the Denv'ersummit in , 

'. i'996~if ,pe, is hosting it, .or as we,prepar~ ,-for it, that we consider 
ha'ving that' type' of contribution again from :the leaders' of' th'ose 
'organizations-, , ' '.'" ',', 

, " , ," , " Q, 'Mike', has the whlte Housebeeri' looking ,at the, 
, Supreme ..'Court.. rulings, that have', corne down today , the affirma,tive ' 
action ruling, the' S&Lruiing ," ,a'nd the 'tobacco 'billboard bah? ' . And,.l.f ' . 

'SiO ,what, if any, reaction? . ­
. "" <" : :'. . \. 

,! ' 

',/' .. 

: " 

. MORE' 
• j' 

'" 

. "" .::, ~ 

http:aspeqt.of
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, " 

'MR~~C;:CURRY: They are,., In 'fact, ' the' Coun'sel' s Office 
~fiali'ofthdS~ is making a review 6fe~c~"of ~he 'd~ciisi6n~~he c6~rt 
r~nd~r~d. Today on the Hopewood c~se, involving,fhe'univ~rsity 6~, ,t ". , , 
Texa~, it's ~till'n6t quite clear what,th~ i~p~ct9f th~t decision ,. 
,will, 'be., , Obviously!', 'the opinions by Just~ces Gihsl?urg and souter, 

, tecogniz~ ·the ,import~nceofthe i.ssuE?,aI:ld don't 'rule "o:ut future .' , ' 
consideration of the issue .' But we und,erstandnow that, 'at least 
within the Fifth Circuit~,there isgoing't,'6 'be some levelo'f",'" 
uncertainty,'as theylsort out:'the' case law~ , And our counsel ,'will 'be 
looking, at that . ' " , ' '" 1 ' 

\ ' '~Wew:=re i,n that case, as you :kn6w,,'onan amicus, brief~~' 
On 'the', Penn, Advertising, case"we think ,that,the ' ruliI1g by the Court 
in' DO way, j e9pa'rciizes',t~e, pr'op'osed,:rule t:hat· the' Food and Drug 
Ad~inist~ati6n has ~romulgated.'- Thatr~le, ~e have determined to,th~\ 

, ,best" o,f our opiill'on ahc;l legal' revie~ is 'fully cOnsistent with the' i4,4' ' 
liquor martdeqiE;io,n'. ,And ,this'cas~ today is)as~d, on t1;le 'same Iega'l, " 
,reasohirigtha£:appli~d in ,'fl4 liquotma~t.' So given that ~~andard'we 
believe, that our own proposed rule would meet aDyFirs~'Amendment ' , 
,scr~tiny that would:~e applied,to it~ '~, 

, :, 
, ' " " ,,',','" . " 

, , ' On the' S&,L case, that one ' is 'still being l,ooked'a,t , " 
, 'because bot'ti the" iIriplications' legally', and also, ~hatev~r it wouid mean 

-'" irite~ms :of, fede;r'alexp~nditures,~~'; LjU,!:i;t don"t,haye'a, thorough,,', 
'assessment yet of; what the impact of that decision wil'l be.' ' 

, .' "- ' ' , ' '. ,I','
"I i 

.' " '~,'\, ,','," ',,", . .,' , '. 

\' 

Q " So you don't know wpo' s g01ng, to foot' the ~ill, ' 
';especialTyin theS&L 'case,c;m, uptq$lObil,lionr ' 

• I ' -~ '," . ' : ,', ',J '- \ , " 

I' MR~',MCCURRY:' We don't ,'know"ahd'that>sexa~:tly"the, type' 
'.'of question we 're looking at, now. ", ' ' " 

'. 	 Q. Are you di'sappointed" in :the, affirmative action 
'/ I 

" ',' ' ru~ ing? " 	 , " " 

, " MR. MCCURRY: Not ne~essarilY ; 'I' thJnkthey ju'st' ~u~;ed" 
that that would not be' the, ca'E;e' to ,'tes'tsoine of the' tind~rlyi'ng' legal ';" 

,~rdposi~io~s, i~~~rt'r~accor~ingto o~ib~st'rinderstaDdlng ~tthis', 
point, of· tlle opinion, ~""7·hecausethe state had discontinued :aspects of 

. . ,.,,',,' : , " , ' , '.,' ' , '. \",'

thatprdgrama,lr,eady. So, I th1nk that a 'court ,may have been" . 
searching for, a ,better test case. ,That a~pears~:"tobe,' part ',of·the 
'reasoni~g', bu£ we I 11 be 100kiDg a lot more cl,osely at the"decision •• , 
i t~el f . ,; " '" .',' ',' 	 ' {. 

\ -	 ( .. ', 

\' 

,Q, '" Could you please give, 'a preview "of what' the 
Pres'ident 's' going to' tell'the seniors' tomorrow? ' I 

'~. 

',' 'MR." MCC'UR~Y:" Yes, I 'tyill.,,'Hels goi~cj't'o' go visit with 
the', NationaT"Council" of' senior cit'izens tomOrr.ow, in" chicago ~"He will" 

',', , have a sp~ech'that ~eally"o~tlines for ihi~,aud~ehcethe,importance 

'" .of the, economic prog-ra,m that:the' Unit'ed' states 'has pursued,' sinc'e ' 


, 1993, pot 6nlywith resp~ct t~senio~s~ but h6~ we~'are;creating' " 

" , ". 	 I'" • " ' ,' 	 econom1c oppo~tun1ty'f9~all generat10ns.:1 He'11,ta~k about th1ngs, 

like"the importanqe of ,raisin'g the, ~inimumw~,ge;- moVing ',as quick'ly' as ' 
,we' can to' pass' 'legislation ithatw.ou'ld expand ',health insurance ',"" , 
ayailab~lity, :for 'exa~p~~,' the Kas~eS~um-Kenned~~illi talk about the 
importance of ba:lancing the' budget, I but doing ,so in a way that ' " ' 
protects',thefundamental c'om~itmEmtsw~ ''Ie' made, tq ,the:, elderly, 'in' ' 
,progia~sl~ke Medicare ~nd\Med~caid.: " 	 , 

'." ' '. ' , " , 

, "He "11,' again call' ,upon 'cd,ngress 'to" tak,e ad~~ritage of 'the ' 
saving~ "that,have'beenagreed to 'in Medi:::ar,e, and,Medicaid already, i'n 

"the elements' that are' in common iri, the proposals that have be'en' " ' 
advanced by' 'the Republicah Congress '?ind :by ,the, admini,stration, to d'c
,,' , ' , 	 ,'" I' ' 

th6~e'thingsthat·~ill~xtend the solvency of the Medicare trust fund. ' ~ , 

:1 " 

\ ' " 

"', 	' 

, " 
1 .. \ 

\', , , 
" ' 

, ~,' 'y 

, ' .. ' . ,", 
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~, . 

in the short~,term-- 'sinc'e' that' sthe smart thit;'l9:' to'd'o' ~- whil~ we 
~ork 9nloh~-tei~ solut~on~. : .'" ,~ 

',' '.. \ , 

Q' Isther~ 'stil'l",a ';feel,ing. that, f1edicar'e i~ a, very, 

,potent ,issue, 'fo,r ,yo}l to pUrsue?, ' ' , " , , 


,. ,,'. MR. ',MCCURRY': 'r'he pre~i4erit, continues to' believe, that is 
a,' vel::'Y ,important, program not,,6ply for the nation I s elderly, but for, 
tttoE?e who worry'. about taking care of, eldE:rly ,parents" for thos,ev:who' 
wonder about their own health ca're arrangements in ,the' future. 'And ' 
the, ,structpre ',of that program a's it has exis~ed for decades is 
'somethi:t:1g ~ that the PreEi>ident ,intends toproteqt • ,'That g,oesfar ': , 
beyond' poritics'.', 'It goes to the :fundamental commitments that he, ,has, 
made, to the ,nation infighting' fOr budget'prior:ities,that',h~ thinks' 
mak:essense.. " ' , " , ," " 

l . . it' . -".' ~. .;~'. • ( •. 

, Q, poes'he'"st~ll l;>el~eve i ,though, that, as many 
'congres'sionai, DeIl1ocrats' Clo", that' there, is.' this ,analogy ,that,' :yoli' 
know, t:he R~publican pl?~ on Me,o;icare means tax clitsfor the weal,thy , 
-- I mean, that 's, how it,' s going to be :r;::a'i-d <for. with the, 'so~called ' 
savin~s on 'Medicare? '. \ " ' , "" , : ' 

. \ .' 

',' , "MR'~ MCCU~R):': , Well,',there is no question,. if, you,:look 
, back ,in ,tl:le history" of, the Repuhiican pudget as advanced du.ring 1995 ' 

by the Republican maj ority 'In! Congress i that i,n .order to gE;t the, very 
large: tax cuts' they were,prop~pingthat, wel1t disproportionately to 

',the wealthiest Americaris,,> you" had', to get. ,about $270 billion. worth of ' 
savings out; of 'the Medicare system. 'The ,only wa,y you coul,d'de) that'., 

. was to trim back benefits and servicesavailablet.o the nation·' s, ' 
elderly .. Andeveryqne by now, I" think, 'knows ',that ~ tpat fsthefa'ct " 

, I' (. • • • , , ­

of., the Replibllcan budget as '~t was'debated, as it wasdis,cus'sed' , 

.during con;gress in, 'the ',co~rse of/1995 ?lnd early' 199.6. ' , 


. . , ,I :, \~ '. ' 


, Q' ',': But' they came out' with' a ;new :budg~t plan" and' lim 

just wondering if, '~he White H'ouse h~ss6r;t o·f pull:e(j back"on that: ' 

kindof"harsh position on the Re'publicap IS Medica:r;e savings, plan?', 


, " 

, MR. MCCURRX: Well,' there,are some changes that ',th'ey: , 
h'ave made, I 'think in part probably reflecting the anger"theAmerican 
people felt j3.bout their budge,t, . so'they'-have made' some. niaw. budget, ,,'" 
proposals.,: But the' 'President; is looking beyond that', says',' you ',and 

. we agree on a ,package of savings, that c,an' do some" important', things 
both 'to ,restructure ~edicar~ in,a way 'that pr:otectsbeneficiaries'7and 
also ac111eves,savi-ngs tha~ 'ad'!ancE; our ~undl=lmental budget 'goals", so . 
'l~t's: j::ake advantage ojf that opp6rtunity':tather,than,going'qown the 

road p'f" ariother gridlock'debate thatwf11 not serv¢ the Ame;rican :,'

people jVell~ , , ',. ", . 


./ 

, '",Q Is,thiseveht'paid forby"the campaign, or~by '-,- is 
this~an~officiaISusiness event? 

. " ­

, ': ' MR. MCCUFtRY: ,t know, that the trav'el' to and,,'from Chicago' 
--':will all be' ,paid by the" Clintcm-Gore "96 comm.i1;:tee because' t,her.e. are 
political ev:ents i,n the even,ing. "IE; ,that. 60rr~ct? " They're doing -~ :,' 
the' President's doing.' a fundraiser for a can,didate,for Corigr~ss, ,anq~' 

, also, I think,' raising mon~Y,'that. will 'help our h~ost, commi'C'tee in 
chica~o host ,t,he 196 'Democratic 'Convention'. "' ',I; ,-I 

(" , I' 

,So'do weknciw, you classify: the sepior eve'nt? 

MR.,' MCCURRY: I. don I t kn9w'-.,.. , .. 

MS. 'GLYNN: It' san official-event, but' a~llcosts 

a,sso,ciated w'ith i tare' pol'it~ca1. . - ' , ' 


. .. ., , 

MORE'· 
, ' .' , 



/' 
.:. ". 

, ,r 

" I 

6'­

, MR. ,MCCURRY,: , Xes, -the' c6st-s, -- 'the travel.,qosts. -- " 
, becaus~, on~ aspect ,of' the' President ts app~arance ,is' pol'itic~l, the, 
,travel cos,ts 'to-and from are deemed political." . Th~re, maybe :-~the" ," 
,appearance of the President ,at tha~'sp,ecific'event may 'be deemed ' " 
official, but ,the,largepor:tion of 'the. travel :costs 'qave to, be paid ~ ,'\ 

,for by-:the, cs;mp1!lig,h. ' ',,' '. ,'\ " " ,', : , \' ' , 
! .' ,. 	 " ',,' 

i" 

. " " Q ,~re you stiil' looking' for" a s,tatemerrt f,romSena,tqi:', 
Dole 'or his campaign that,' I :think,,' as, 'you· ,put it, somebody, working ;" 
for his ,campaign, should' not be helping to publicize this Aldriqh: "",
,book?' ,. , ", , 

., '-'\ 	 ',.. 
• MR. ,MCCURRY: 'Well , it w'ould be' nice', but, we Ire' not 

" holding"'our, breath,~' 
, /' , ' ' 

.: '" 
i, ,. ~ \ 't • ";. , l 

,. ' Q' Now, ,,15 somebody workJ.ng' for tl;le Dole· 'campa1gn 
", 'publicl?i'ng' the book -'...' , is that your content'ion?' , ' 

" ' . . 	 , I , ~ . 1,_ • ,- " 

" ' " \,,', ' MR. MCCURRY:,' Our 'cont;entib~''is that Craig Shirley, ',has ~~ , 
done' some <wb~k as, an adviser for the Dole campaigri'., . The Dole , 
c"ampaign has acknowledged that.publiclY;, 'and he IE?' -:-7, has' been", ' '.' ' 

',identified a'sap~rson '~ho,"s' cbo~dina:tin:'~ publ~cltyf6r,th~s boqk,; 
indeed,.1 was present ,atABcyesterday~':,' ' " , 

\ 

, ,l 

:,' ,MR~, MCCURRY:, He',s 'an adViser, and there are :news 
articles in w'l'i:1ch he's ',been 'identified' as a' person WIrO will be ' 
running, a,radio surrogate, operati'on ' for' :the ',Dole campaign' this'fall. ' 

,Now, maybe '... ..: perhap~ the Dole,pampaign would'wish'to disass<;)ciate ' 
"themselv~sfrom that idea and discount those who',have reported that 

, he "will' having a role if.1 their' communicatio'ns 'structure in the fall. ' ' . ',' 

, '" Q . Mike, is there' a 'written,tecord ,O'f ':Vin~e~t Foster' 
having 'hired Craig: Livingstone?' Is there a p'iecEaofpaper anywhere 
that would, show that he actuallY'. did this 'arid',the date and:the time' 
and, everything? , ", ' ' 

.. , J; /. 

, ': 	' ',MR'.MCCURRY:,'.I. db~ It, directly' Jl;:now the·. answer to that~. 
\ ' 	 Mary;' .I do, know, that'M;r ", Clinger I S commit:te!S 'has requ~steq, personnel 

records related to 'Mr ;'L;i.vings"tone, . and 'I. beli~vethey have been ': 
delivered or are. in the process :o~ being delivered by the, .White' House 
to Mr. Clinger. ".' " " 

"., . ,..,', ' 
,.' '. 

\' . ,Q' ~ 'But· therewas~upposedly someone, present" a pe.~son 
:whose'first nami3, "I . believe " is Cheryl.,!' .. 

: \ 

. 'r 

.... Q 	 f''Whp 	is she? " I 

.' \ 	 . 
\ . 
~ 

'. . . '. . \ MR ~ MC.CUR~Y:: She .i~i an a.ssoci:a'te couns~i' 
of :the Wh-iteHouse. legal counsel ~" ','

, " '" -. 

, ,,' 


.~ , , 

, .. , " MR. MCCURR'y :' M~ll~, ,I{",:,i"';'l';...l-:s.. 
.. I \1, 

, ,. "6 -', ' I kriow you) were~1 t h~re a,t 'the time, Mike,: but ; does.' 
'! ' , , ,\ the White House how recognize .that,maybt; "based 'on',~-, if '1 t indeed" 


happened, that way,-- ba!;ed on a lucy-goosey re,com;mendation'from." 

somebody o'ritheInaugu:r:al Committee' you .'hire. somebody for such a 

sensitive posit:ionint'heW:t:lite 'House, that's; prob'ably not the' t?est ': 


\' .. way. to .co;nduc~ a~fairs, her~? . .. " 	 , 
r': ,'./ .. 

. ',' 

'\ 

,j ,;'. 

!'I 

,,., ' 

.,~, 

, } 
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..... ', . ;)" 

" . , . '. ' 

. ,/ " ,. , 

. '.' ·MR. MCCURRY: I, think it is atacit·:admission· in th~' , 
prdcequres ,that..-Mr.·.. Quiim.,hasnow put' in. place, and ackriowledged in a 

. 	 state~ent', b¥ M:r:~ Panetta iss,';1ed .9-bouttwo,weeks 'a'go, that 'J?'er70nnel , 
secur+ty J.ssues ought to b~ 'J.nthe hands of 'career professJ.ona'ls. 

'. i
Clearly, ~the decision~ taken related tcip.rs6nn~1 in.1993 did riot 

, make that happen. ' And by ins':tituting new' procedures: and correcting 
'this' problem" ·it is .more ,than safe ',to, a'ssume" that. we' saw a need for 

" I'· • " , " • .' _I; 'J." " " . I, '. t ,'I .

much·dJ.fferent handlJ.ng of personnel questJ.ons.related.to. andJ.vJ.dual 
privacy· ~nd secur.ity-relat~ci co.ncep'ls I, '~s th,ey; re;late to, whit7.l;I01,lse 

I ' staff and those' who work .for ,the ,ExecutJ.ve' QffJ.ce of the PresJ.dent·. 
-I \, . '. '. • 	 . ' , 

.... , ,,' Q.' FO'llo~ing' the report Friday,; humaniights g'rdups' 
are calling for the release of-more documents on 'Guatemala,·the' human 
rights. abuses ther~~ 'Isthe;re' going 'to bea. response t,o"t:hat? " " , 

• 	 " "'/.' .' • " ' " " .' .... ' "., ,,!. • 

/. , " ...." 

'. ' imi. ,'MCC'URRY:well, there "has been a 'very significant . 
public relep,se' of information 'dating back to the ,government's work in' 
GU,atema.la' in the 19,80s:~~over, 5 / Q60 pages byther stat~ pepartmen,t >,. 
alon~:" And ,then the Intelligen,ce Oversight Boal;"d 's report was made 

'publ i~ last week I 9-s YOl1 know.' 	 '. , 
(' 	 " ' -\ 

, 'That was ~' consi,derable 'pi~ce of work\:.,. It shed' d :lot' of 
right on 'events as: best as they 'are kn'own in. the t98 os' in Guatemala. 
But ,it also'pointecLto some important ch'anges'that n'eed tq, be mad,e" I, 

· specific;:ally with respect. to the relationship between> our' .. ," 
int~11igence community a~d those who serl.e as, ambassadors' or 
diplomats ,in, individual posts : around. the world .,', . " 

..I " : TheWhJte House 'ctedits Director' of" Central Inteliig'ence , 
John Deutch for ,doing 'a fabUlous job ' instituting' these. procedures. ,: ' 
He has" alr;eadymoved 'very swiftly t6put 'a, lot 6.f 'these reconiniemded 

, procedures in ,place .. " And the :president· has, agreat,;deal 'of, '. 
· confidence that.· that' type. of ~abuse" ,given 'the' ethic and direction. and 

,management 'of ,tl),is CIA and'this inte'lligence 'commt+nity'under John ., 
!, : Deutch -- he, feels very, conf~defit the AmeriCan pe'ople can"be assurEld 

th~t -that type-, of abuse is not . occurring and' wil) ,not 'occur . 
• -4',' ,'. ~'~', '. . " " j'; _ . 

" 	 .t " 

~Q ,: Ahd on thEd:r,requ~st~, :i: think it'.s tod'ay, fo~'more 
d'OCUmEl~t~,dating ,bacf~: '"',,, 

~. , 

..', 'MR~ MCCURR.Y: Well~.I don,'t..;.- it may be .that whethe,r' 
,it's SistElr'Or.t±z· or Jennifer Harhury'or others,. it will be hard to 
· sa,tisfy them' becaus,e s,omefundamental things ttlat. they wan't"toknow,' 
ashuman1beings may' ~e'unknowable, based on ,the.' record.,. But the , ' 

· 'report, itself 1 whic;:hgoes into ,exhaustive detail",pnwhat,was, known by, 
representatives of, the: government and thos,e'. who' were assets of the 
United st'at~s government .. citthe:,:tim'e,presents the:'most,corripeiiing 
re90rd that we ,believe can be.assembled:ls"to,what ':happened in, the, 

, 1980s with/respect to those two cases and the other cases that were - ) 

'under the purview' o.f th~ intellige,nce. 9y~rsight,board i s revi,e:w~.· . 

. ".QMike~ ih Mr. Li~lngstone's pers'onnel' file, are 
, ' 

'there letters, of' recommeridat:,ionedther ~iom ,Harry Thomason. or fr'om 
· Peter Knight 'and, Roy 'Neel'"whom 'he spec'itiqally. 'rnentionedas' pe.ople 

wl)o ,mig.r.t ,have pushed his candidacy?':, . ..' . " ' ., 
. "- " " ',,' . ,\. .', 	 : ~ . 

. " . MR:' MCCURRY: "Th~t -- as you can imagine, I'm ,n9t~at 
, liberty '-- partly for privacy.Act reasons -- to disclose, th'e 'contents., 

of 'hl.s personnel.records. '. But;' as,'t indicated earlier they 'are :being, . J 

. , ,made availab.le to' Chairmari c~inger, and:' his committee.: ".,. ' , 

.. Q ' But i,f I could ask you 'tq,recap t.hen -- the White' 
House/ account is that' even ~houg.r Mr. Lj ·/ing,s'tone has said, he didn't 

· know. ',Fos,ter;; , that Foster alone' made the iJr ime' hiring dec is ipri ~ 

"'" . 	 ... ! 

. ~ 'I 

,.MORE 
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presum~bly,based 'ori" a, meeting w'ith this"very':L~press'ive"figure', 'Mrol 
Liv,ingstone?, '( '\, 	 " ' , ' ",' ' :' 

, . , 

"~MR. MCCURRY:, No, nbtat"all~',As'I said,' he was'. 
r!pfe'rred by sOmeone' witnin'the'Inaugural' ,Committee, 'who had' al'so ", 
worked on the ca),'npaign or alerted .'to a, job opening. At ,the t iine it 
.was very common " because. many 'people ,currently on the White Hous'e' 

. 	staff have said' 'va:riouspeople might paps on a ,good word or' say' that, ' 
they know· s'o, and' so'or t:h~t they had, ~een 's6,. and ',so do 'gOOd, wor~ " " '. ' 
during the campaign.' So, I'm not ruling but the possibility tha:t 
others, weighe,d in ,on, behal'f"of Mr. Livirigstone. "'rhat would have been 

'a verycomnion practice d~ring the, early'period,in 1993wheri people, 
who had been' wor:king 'in both tlie campaign', and thetnaugural Committee 
were 'referred >to and'won,employment'ori'the,white He'use sta~f.What 
I'm' tel,ling you'" andwha:t w'e've,'established is that after this j'ob" 
leadwas,gJ,ven'to M;r-.:Livingstone;'he came 'here, he'met w.i,t,h p'eople :., 

, in the Counsel' sOffiqe, and,ultimatel'y he w,as "hired by the C6ui1sel ' s " ' 
Office., . " . .. >, ,,' '\ ' ' . . , , l '" i" 

, " " • : ,J ••" I ' 	 • ~ 

," '.Q Is ,it nec~ssarily 'that' a: con'trad1.ction' -.:. wouid· it.," ,;, 
have, been, possible" atthat',t,ime for Yince'Foster to' -have hlred 'him ' 
without Liv.ingst,one k~C?wing, Virice, ..Foster? ". ~ .. ', " " 

, .. 
-', I ' •• , 	 " 

, " , MR. MCCUR;RY\:;' ,I, meah,' :there, were many people ,who were 
, meeting :each other, 'getting ,to "know eac?pother in 'the' early and, I, 

·n'd,ddle years i'n 1993'. .What ·isknownis ,'that ,he 'was temporarily' put 
'in·t.o.an assignment.by 'Mr:.!,Fostet~ '~'don(t think.anyone's ~11eging 
that he was. 'actually.'the formal hire, because the' formalization of , , 
his empi6ym!pnt, as· Mr., steph.anopoulos sal.d/ yest!prday, based. on, the·: 
information .w,e've been ,able ,to 'assemble, ,occurred later in'.1993a:nd" 

, ,was' 'l;a,rgely complet'ely by William Kennedy , the' 'Associate, Counsel~' 
, 	 .' , " ~ , ' . '.. , . \ 

. 	 "J I . • • \ .' 

, ,.Q' , And Kennedy said ,last wednesd'ay 'at>"the .I·iouse,', 

",)J.earing that· Fo'ster:,gave the ,6kay~ and that he just inl'i'e,rited .. 

L~yingstone.'· , . ',.' ' '\ ".:' 


MR. MCCURRY~ Well; ::j: ':was.: out of th~ couritry durj.,ng, his 
, testiil\ony.,,~ 'so· I didn't haye an, opportunity ·to .review that.· I don!.t 
dispute. that if he ,," in fact,' 'said that .. ·... " 

. ", ~, ' . ~'::, : Q . ,.,:,;,. lJlY guesti'on; ~th.qugh is, . is it p.oss ible:' ':",­ is .it, 
con.s'istEmt c,r.a ,contraJqict'ion, ,Could Foster havesigned,'off on 
Livingstone :without ,knowing h;i..m?,.· '.' . '., ,,' .' 

, . 	 'I' , 

" . " MR; MCCURRY:. "What I I ve ,alre~dythirik. I', ve answered, the ,', 
,~ b~st ·of the. reqollectf'cm'of people, who are familiar wj.th these: 

, " 

deta·irs, he, had met withMr " Livingstone.',. at least, atlsome. point 
,. ,," • ';,' " ,"'- '. ~'. ,.' " , ..' j f 

" 	 , 
'. 	 ,Q . ,:But I 'm '. not clear i.ftha~~· s 'a yes 'or "a." no. " 

.. MR:' ,MCCURRY:. ~- and that;th~ ,emplb~m~nt' -:-the ' 'l 

'. 	 permane,nt employmerit .~(is finalized. by Mr. Kenne<;iy.' Is i tpossible 
":hat Mr. Kennedy . finalized that employment arrangement' 'without. .' 
~he6king~with Mr. Fbster? That isp6ssible .. ~ut'if he has testified 
t6 it; hfs,accountJw'ould be ~mol;'e ve'r'ifiabl~than the information I . 

. have.· I'c'an'onlyr~port to you the informatiorithat'savailab'le. to 
... 1 • " 	 • 

me. , . , 
'. 	 I ' " " , '. 

~ .... 


\ ' 
~;Q':' '. When was' 't,'hat', Mi~'~.? 


. .,. \ , wheh. '!Nas' he made \a . permanent ... 
,.. hire? 	 ; . 

" . , ' 

.. ; :' MR. MCCtTRRY: It was during sqmetime'du:tin'g the coJrs'e 
. , of 19~3, but Ii don It know' the exact ·date .. J'It will be reflect·ed, " " 
. m9st1y . likely ,. in the pers'o~nel·. recor,ds·... ~hat"haye' bE§e,nl del~vered 'n'ow . 

to the commit'te{3. 	 , ' 
. : r- ~ " . 	 " ' 

, . 
.. " . '.... ,.': 

..; .. 

" 	 ' 

'.; 

"., 	 :.) . 

.' ' 

,,'J 

, 	 , 
, , 

: ' 
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. .' . ,Q' . . Backt.<;>,' saudi ,Ar,ahia "':"~, what are. the White ·,Hous,e 
~re~~et~ thatS~udiAr~bia did not ,.xpand th~ buffer zone as~e: 
requested? ,.: 

',' '. '. 

MR. ~MCCURRY: Well, for'several days now, the P~ntagon 
has answe:red' that q~estion vel:Y ,direct. But we thihk important" , 
security ,pr~cautiotis were put int<?pl~ce.The Pentagon,report!3 
tho.se. They no, doubt· saved lives at ;£:\hobar Towe:r:s and in Dhahran .. , 
Theneed-- if·there had been a.need for additional.sec;:ur.itymeasu~es 

. on the: spot at the ,time based on .what the., as(3essrnent;of the thr'eat\ . 
, "" , "t . "t .,' ,":. ',.. '. 0.. ' I',

, ',wa(3,' that ~nfqrmat~on surely w~llbe developed by. General -Down~ng .as· 
, , he does his' review. , , , .' , ::,.' , , , 

" . 

, Q', .\ As:of th~i:; morning" apparently ..:al1 medi?3-" access has 

I, he'encut off, at tne base there in Dhahran.,) Is that a pentagon 


decision, a Saudi decision~an4, if-SO" did the,White House concur 

",6r·~.'':'-·.''· ' ':' ," I'" , 

. ' . ,~ 

, MR." MCCURRY: ' I~as not. aware' of that. 'I don't know 
'about that;' • " You '.~h,ou\ld' ask at 'Pent~gon'publ1c~ffa:irs .., , . ,.', . 

" .,,' , Q IS' the~ea'ny' ~OllO~, 'on the Bos~ia, ~~rt of'back and 
forth over Karadzic,beyond ,whaty'ou talked: about. yesterday?,", , ' . " - ., , , "i : \ 

.' . .MR.-MC~URRY :N~th~ng new on thCitthat i,am aware of;, 
unless ..;.- there, hasn't, peen ,any follow upwlth'Carl,srld,t' today that,
± have heard of' ,reported~" '. ., " . ',' " " , ' 

'. ,,".' 

" .', . ' "" Q' ,;Is there a ;;orry here that" despite' t~e f:act~ as 
you5?aid"that Aldrich, came off; I don't know, ;in a bad light , 
YE!sterday,' --;- or,'· as you" sa:itf~ . he diq. en,ough damage'to, hims'~l f on, ABC, \, 
i~ the'r.e still a worry that, the book, is out ,there and there~s so much" . 
-publicity .pn:th~. stbrynow that 'it~ s . going, to "hurt the, Presi,dent and' ., 
the WhiteHou~e? ' .. i· ; , ' ' , : (' " 

,J • 

., ',' .' MR. M9CU:RRY:-' Our'chieffear is, that news organizations '\ " 
that are less, scrupulous. than ABC news will not ,do: as :effective',a job '. 
of'discrediting hinlas ABC.' did: .:,.:' . 

1-' •. , 

, " .. ' - , 

Q ',An'd :whatvyouldthen be--are xouafraid ,that this' , ( 
" 

. ,new storm 'of allegations is' '-- . ', .... 
", ••f.", '_' " '.}'. 'f , • 

" ·1" 

'. MR~'MCCURRY: ··.·It is.: --~.TiI:U· afraid, then"that the,., . 
Republicans who have, been ,a, 'running .9- non':'stop 'smear campaign' ~gal:nst 

. this President" ,iil ani a:tteni:pt to destroy-his reputatio,n,willsucceE;d 
bY',innuendo; ratherthari by acl~~r~ accu~ate e~amination ~f fact. 

o • " • , '- , ' ; , • • ',. '.""' I. : .' ~ ; 

: . ~Q'" What \~l~e would you !=ategopize as '.q.' Republ'.i,can' .... 
smear, against the,PreSlident?, , ':, " . - ",,- ­

. o. ' .} , 

. . ,.MR~ .-MCCURRy::! 'd . say' pre'tty mu.ch now,.13. .two-month, period' 
, in~ which there have .-be:em t;iOl}-:-stop daily .assaul tSbyeveryo.rie· from' tlJ"e . 
Speaker-to .BOb, Dole to oth~rs:on th'e:'President' s character, .It' sa' 
consIstent pattern.c :They' re now using variou's ·corigressional-! ',.. 

',committees. consistent 'with- the Speaker's ord~rs'to those committee 
. chairs to attempt to '.find dirt on the PresiClent.' This has 'be~n in 

, pr.int a directive' given 'by the 'Speak~r to the conrmittee' chairs ' .. ' 
. , ,. . ' '. . . ' " .' ~ 

" " . "..'. i . I.,',' 1 I ." ", .! t I'· I : 

, Q. Are·,you lumplng'/the comm~ttee )nvE?~tl,.gat~on, lnto. 
Fileg,at;e.a'sa: Republican smear, or·1s.that:..-" ,-, ...,.. .' "" 

, \. 

MFLMCCURRY',: : No. '.,. Al;th6ugh , Iwil'! . -..:: 1:' d Slay ther-eare. 
cert,ai-nly legitimate questiops there that need:to be explored and' . 
they are being ,in abip'artis~n way' b~Democr.ats and' Repu):Hicans..... But 

" 

, , 

,f ,\.
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ther~ I were .some' i:nitial' '~tatementsby, people'. responsible, ,for' ,tha.t· 
irivestigati'on t.hat ,w.ere consistent with.:he e,ffort, ~o' cast doubt,;,' to' 
s'pr~ad ' innuendo', bef.ore thereweie actes'er· to' facts ." 

, ! • 	 .. \. -"j 

,,', ' Q" ; 'Mike, the Pr~s~dent 'has ~e~eived any I re'port 'from 
the National ,Sequrity ,qouncil, about the new,Mexican group on Friday,' 

,and what:is the Whit~'Hous'eop1nidnof;it? ,,:':, ". '.' 
, '. : ,'c '.' I ~'. ' • •. < • ". " 	 ••• I 

,:MR,.MCCURRY:, t would 'have,t;:o check on, that .. Not ,that 
I'm aware of, but maybe , the NSC guys' ~11i be'ab,ie to help you 'with

, th, at,: . ' 	 , ' " , .. " , ," " ' . ' , ,', " \ 
" , 

'! " \ I' 

. , .Q., Mike ,';'on, ,the Russian election,' did the. p:te~iden:t .' 
,have:any chance tospeakdir,ectly"withthe :Russ~.an officia'ls· over the' 
,weeke'ndin Lyon,a,b<;mtMr.,Ye1t·sin':s,hea-lth? 'And, if'sOi·ii.he :,,' 
'inquired "c~n you, tell. us' a little hi,tabout that,?, " 

. ,{" 	 .-"'. ,,;'-l'j' . ~ \ 	 . .' -.' . 

, .MR~' M.CCURRY: '; He did ~ " 'J:'hat' came :up ,in the meet ing he, . , 
hftd with Prime Minister Cher;nomyrdin. As' Irep:opted,. prime Minister, 
C~ernomyrdin said to thepr~sideIitmuchof'whathe'said.to,al1 of,You. 
,in pu~l ic, pn' s"turd-ay.", . , ' " , ", ,';' . , , 

, . .! 	 ",; .• 

Can yoti JU:st', sort iof',give'us some det'ails of that?' 
i' '. • • " " " 

'. . 	 • ,I. • " '. _ "l ' , . . ",'" . 

" '. MR. MCCURRY: "What they have saidpl1d what subsequently: 
,our einl;>assy, has.b,een· tp1d' is, consistent ,·".vith Yfh,at· the 'Russian' . . 

.:Federation offici,als 'are say~ng pub1ic1y';~. that, he is suffering,. ~rom 
some form of laryngitis, or 'voice10.ss:,..t~lat 'he is, resting and ~that he 

: " " , • '. • {. • • " I • \' I " • • " 0'. ", 

expects soon to .return' to- off~c~a'l dut~es., And, beyond' that, we· don 't· 
have. any other information: ~vai:1abie .to ':Is. 	 '.' , .< 

',\' . 
, " . 

'" "Q' , Did,. ,an1,th~ng il'} Y,e1t:sin ' 5 appeara~ce strike .ypu· as 
odd?' 	 (Laughter.)· ",' .', '," , 

, '\ ' ' 

, 
" 'I .,' .' J 	 , 

. , ' MR., MCCURRY:' ('W~In~t 'wi'th, Prime ,Minist~r; che'~nbmyfdin . ':: 
not ,wit;.h' 'prfasident ..Y~1tsin. " .' . , I.' ..\ 

' .. '. Q ' ,What' are'your p~ans for: office :hours '~~Fourth of " 
July;'the 'Pr~sident is 'schedule? ' .' ,. 

'.' .' '" ,'. 
, I '~ , -: .. '" ' . ,l. ' , ',' . '. • . " ' , . , ' ,,' < .'. , 

. MH. MCCURRY: . We'll' be tna~nt(;unJ,ng a 'duty roster 
throughout the ,we'ekend" aI].d. we' l1..:be treating' "Friday as if -i t .., was, a,' 

.:t;ypica1 Saturday." . , .'" . ' 
. 1 

.1. 'I 

..Q,.... 	Thursday he, has travel !l., 
" "'. 

" " '" :,'MR. "·MCCURR,Y: " 'Thursday we expect ,the' President to be,: 
_' ,travel ing'~ . We exp'ect jliin to be 'somewhera doing anerivir<:mirienta1 . :,' 
"'~v~ntl in, Maryland; an-then· going to 'Youngstown'i,Ohio'; ,to c~lebratethe 

l\ 200th "anniversary 'of that'town's Fourth of July. ce1ebratlon~ ',We I 11' ' 
go into, more details qn' --: ," ,'. ' 

. \ . 

. ~ . c: ." (;' Q
,': . 

'" MR.. MCCURRY: Returning' early 'evening s'o he' c~n', be h~re" ,',."
.', . .", .. ., . in.titn~ tor fireworks., I ' 

! " Q ,BaCk, on t:he~1 s,erii~~' sspeecht.om6rr'ow:.. Will . the" " 
',pre.sident'leve1 with, the ,seniors' in, 'tha·t even in .a,possible slacond 
.Clinton admi:t:listrationthat there, wi'J,l. soine' cutb'acks ~n ,the growth of 
Medicare and Medicaid?" . '" . ' -' ' .' '. 

" 0' ',", 

, .1; . . '. -MR'. MCCURRY,:" . He ~,.lll repea't some of ,the ...things :t ~said. 
.... 	 just a,lit,tl'e whi1eear1l.er: thatweive got to findways,tb generate.,. 

savings: in the Medicaid syst'em so that ,we can ,e~tend"tpe solvencyot:' 
•• • j 

", . 

, l' 

': MdRE \, . 

) . 
.' I ' 

, I. 
. I' 

http:whi1eear1l.er
http:voice10.ss
http:if'sOi�ii.he
http:Russ~.an
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the~ tr:ust funds, especially, in t;1").e short-term'" But we need to do so ' 
-- Medicarea'ndMedicaid -.,.. :but we need' to' Cio, 'sq consistent, with ,the 
obliga£io~sfobur 'hatib~'.c{tiz~ns.' 

I' ' 
"1 

\ 
' '. ., 

'Q ',' ',DO, you consider this pav.ing any new ground?" : 
, .~ < -' '.. ., , " .,. 

MR. MCqJRR~:' A:t;Jsolutely:~: ,.It' s::a:l~a~/s paving n~w ground 
, when: the Presi,dent, is out there, fighting' for his budget priorities. 
,Is there' .any big headTine .comingout··of. this?· That_'s up to you., . 

, , , , I. . .,",' t . 

'Q. ,',: ' Is, this .alsog~ing ,to be': so~e: kind ~t announcemEm't 
abol,lt returning some', land ,fo:r<ah ,air' bas~' tomorrow in, Chic?-gq? " ". 

'MR. MCCURRY:' I don't. kn'ow 'anythi~g 'about that, but Mary" 
'Ellen might be able to. help you on that: ' ' , . 

'.: t·' 

.' Q' " ,Mi:k:e, you have: isshed' a~u:mber of statements fr5m 
. ,officials I challenging -.,..~ 'can 'you release anything :E'l:'omL{ving'stone,'
,chall.enging, -- " ' '\, '" ~ , . ' . , . . ' ',' :, 

.; '!'. '.,.'" 
" .,' 

.', ~ i' ,.MR~ MCCURRY:. ·r wouldn'tbe ,because',he: is no longer: " 
employed by 'the White House~, as you. know. ' . , ," 

• , \'. • t .': ' " • 

~' , . ' , " 

, ' Q But you ~eleased, a ,statement ,-from Mr. Kennedy, ,who' 
is no 10,nger.. employed' h,ere:., i' .' '. ' , " ,', 

. MR'~ MCCURRY: Ye~, I don' t-~, ,! I m not:: aware of 'any' 
'statement 1 ike th?'t', but' I ' haven It, 'I <don't' " ''\ "" 

, , 

" , .'. 

"MR. ' MCCURRY: ..Gould I check' with him? 

: ,Q ' Oh, no.' ;'I ¢an check' with.hisl~wy~'r, but can you' ' 
'ciouble-check thatttiere' ha's, been n,othing 'released, by' the White. House? ' , 

MR.. MCCURRY: I ',11. :check." ,I'm not' aware 'of ,anything. 

Q ' 'Mike ,: logist,ies of re~ctron' ,to' the Russian ',rUn-Off 
election, . how ,will tha;t be putforw'ard by the White, House?" "" 

, \ ,\ , 

\:' MR:MccqRRY: ·.We :expect itw,ill be'Thursday~ at the'· 

',', earliest before we have a ~inal'~~ at the'absdl~te.earliest,it ~ill' 


Thur·sday,.p:r Friday.' . And I anticipate ,most'likely a'written' " , 

stat~ment. ,But, we Will, ke'ep you appr.lsed:of. w~at'are plans are. ' . 


.", / ~ 

, '. •• • " I . ,) , ..... I ' • " ,:. ' , ' '. '\;'. 

. ,Q" On 'm~n~mum wage" ~s, tr~ere any ~nd~.cat.l:on' that the , ,. 
senat~ Repubticans'might Back. off' of' thE; ,amendments, that· would prqmpt 
a veto?" , ' , , . 

, '- :-.:.. " 

, MR. MC,CURRY: '" We su~~,hope so", becaus,e\th~y",kn9w"they , re' 
, flirting wi,th 'something that' is not' g6~i1g, to work, .but it's a :r;-eal., 

, \ t ' simple-:'" r'aising' :the minimum wage, ,is a pretty. easy th:ing:to do. , ": 
It's ju'st,' you go in, youcpange .. the Fair.Labor St9:1'1dards am~ndmen,!:s 
and get it, done.:And 'they' 'have .,.':'still,looking, .atways: ,that they' 
c'anbQllix ,up th~ process"by attachi,ng additional amendm~nts or 
prov;ision!?.' 'And we just hope that don't so th~,American people can 

, g'et' the, increase in the'minimum'wage ,that 'tl1eythink is justified and 
" that will ,help millions. of Americans whq struggl,e"to.'make ends ,meet 

day' to 'day~ ,,' / . ".<, ' "';,' .' 
. J~ 

" Q Mike" :i,.s:the L~ke trip to .China'firmedup?,' Whb 
'wi!!!: he 'tie mee'ting ,al'ld will he ;bet'alkingabout the p,ossibility of a 
'p:r:'esidential'trip to Beij ing?, ' , ,.' '; : ,- , ", " , 

I, ' , '. 

,'MORE 
'.'\ .' I 

" . 
'/ ' " 'I 



,l. 

,;' ',' 

., f' 

, 12 

, 'I 

MR~ MCCURRY.:',When are ychl guys going to get arouiiq to 
announcing that Lake, t~ip\'·to China? WhY'not·get it,dohetoday? 

MR. JbHMS9N:Befote,it,takes\~lace~ 
'/

/' 
, 

MR.' MCCURRY: Before it takes, place. Any better, word 
s~riqus1Y; any, better w'ord~, on when ,we know? ' \. 

Un,;J..ike,the pr~vious adrn~nistration. 

Q' 'Thank you. 
, ,\.. ' , , 

MR~ MCCURRY' You're w,elcome. ".' 

I .. ~ 
. i 
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L 'do ~:~' N'_~':Jea ~ng "~Ie'~ ews 
---------- --'--------~~----'"-~---~" 

, ~Up~~f.~;;·Ml~ ~(()URT Df~!Nf.S TO EX.A~\lNE 
.,n:~t\§ ~,b.,\;;f.J :£CHOOL &i?r-ij~MAnVI: "CYION flLAN 

The !LI.~, §R!.J.'w~rm~ Court ha:: refused to examine 
a U'l.l!ing ,tam~ $:irm~'lk dQ'F!o ~m t1ai;;'mative action 
progrm:ll )g thliy,:;:,'51ty of Texas Law School. 

In !i'X\ .. -/;vlJ~'d of ~l(planfrt!on on the ded~· 
sion 1f1·GIS. :t';;J :n",;!:'H~'N thf; ir;',1;{~••h.~5tlce Ruth Ba';(:f 
Gins~)!:l:;;g ,'1',~~at J.lw~' H)!n admbsions policy, 
challeBf:'d{ Ibw~:li' ~OUl·tS. has iong since been 
disb~\,~j(:(:~d all.d wuf:not be rdnstated (Texas v. 
if:loj/wood, S"JpCt, 95··1773, 7/] /96).. 

Gin'].~').j,i('l8., '<;arLh~~ ~lJ8 issue one of "g(eat nation<c~ 
hllpOtla:!v:,,;," ,Hided '~h~t the st<\te {)f Texas no 
longe'if ~;oilsti~utioi1aHty of th~ admis· 

, sion5 p::'ogi'~,m" ht.H ~':ii(heE' disputes ((illy the ration,· 
aE:; ~Hif~p~i:t.dhy fh!? !1PPl5ab r:()~w1<-n()t die 
jUdg:fjl"~i:;:(, ii:~$,~lt .,. ' 

")~t;,[:(;'i,\<)kll\~Sjy" '!!{; must a:Wl11t a fiil~j J~!dgment on 
p, rhtlgra!J:fl. ~~e1m~,\1{;:i,;y 11'1 Gl.mvroversy h~f'lre adJiless~ 
in~ \dc!if , !ug~:'':illGllraiset'l in ~his petition:" 
Glm;i;:n.nH~ ;m .',\' i[)~u®uparagraph ~tatement tn 
whidi j:l:i'~',!i,t~? W;)ll,vkl joined. 

W;;·IJi.@ ~iil)!,W~ pres:; ;')er:retary Mike McCurry said 
in re3;1~(lI:l[Mj ,W' ;tl ,questio:i'i. aR a july 1 briefing that 
th~ CHmt:m .n,tlIllirdstratk)rJ is reviewing the court's 
action'. f>'(,m :dut quit,:: clear wha~ the impact of 
~Jl:11, rltdS30n wm be," he said, adding that at least 

m'1.<1 Souter "recognize the importance of 
the l",;;u(; aml don't rule out future consideration;" 

He added, however, that at least within the Fifth 
Ciii:i;'(hl::, gojn~; lO b{ ,~()'\m;; ::~:yd of l.lnc~r' 

~)l\t fhe case ~at'i" Th!'J d,;mial of 
'reflect a n:s~:d ~•., h:.ok for a 
vj~.:; Klur,';;ldon: 

jU;i1, (l\1J()~3 'that l:!ha'l 'J1!)'lAhl TIi'JlR h~ 
\;',~;~J ;~","lm"; toe I.mder,lying !egali prope­

l 'I') t • A' dFJ':lE'll'''.~';:li~O:':;'(C'Hj~. ? om',nest !w,>~r~l.m\ ­
10:1 ,t~e oplm(m~-buDaU;;f.l:he 15~m~.e 

lVtlij,,~,(~}1,r~:i,:i'1,1ryll{:r} 1r,!:5;p",:[;t~'i, of th,\l3 program alrellcly, ' 
~(jA~: {;i):Jj~"t :nl~ay :h~rve been 51:;ardtd;r~;;;; 

f}c;~;:~ ii:;~\fi®., Th2.~ a-ppca:;-s t~) io~ 7)£'l~'t of fh,.; 
\"TI !loo!d:i'~ tl 11)t ri!ore·.dos~!j' ::l.t 

for the FR:fd'l Cll!·c~.\i~ 
'~1\1!,~-B '!m~vGrsity'G UA'Jti;iJ'est5 ifil 

r{'\Eh:J~rsi'': ,,,tl,l.dceillt bJ)dy~nd in 
"";;";"~,"'\lil r&«r;:;:Ci;:s i:lt Rh,;;; la\w :;chool of 

past discrimination .in the state education system 
were not compelling enough ,to justify the use of 
race as a factor in the admissions process . 

The appeals court rejected the university's arg\l­
ment tha~ the law school had a comp~11ing interest 
to desegregate its facilities through affirmative ac­
tion (73 F.3d 932).' , 

Thl: 'case would have given 1h~ justices a chanc~ 
to re-examine the' landmark ]978 hqlding of Re~ 
gents olUniversity afCalifornia v. Bd.kke, (438 US 
265), which required the admission to medical 
school of a white applicant who claimed he was 
denied entrance because of an affirmatlYe action 
plali. The Bakke decision, however, :teft' the dOQr 
0pi;m to consideration of race in college admissions 
under properly taBored affirmative actios1 plans. 

!exasAdmissions ~olicy 

In a petition for review, Texas authorities sup­
ported their program by citing continuing discrimi­
nation aga~nst' blacks and Mexican-Americans. 
They war'D~d tha'l a race-blind admissions process 
would be effectively segregated, resulting in almost 
no minoriti~3 at the state's flagship law school. 

Under the Texas admissions policy, American 
blacks ~.~,d Mexican-Americail1s were given prefer­
entia1 'ireatment ihmugb igw~r adrllj~!'ion-scorc 
thresholds. Of those Texas-resident a:pplicants who 
fell within a range of scores that wou~d warra:ril 
admission, 100 percent of blacks and ~O percent of 
Mexican-Americans received offers, but only 6 per­
~cf)\]t. cf wh~t~s rt':t;':ei'l~~, S!~c,:b, offers,a,ccording to 
Fifth Circuit. findings. ' 

The !Jl"csump'dve admission scor~ fQi' whites and 
nonpref<1;:rre:d minoi'iticf. waii 19~)" The score for 
presumptive admittancf:: or blacks and Mexican­
Am~dcans was set ai: 189. 'rh~ score for pn:sump­
tive denial !~}r white appJicaBts was 192, but for 
m~norities it was set at 179. 

The univl";~'§ity's affirmative action program 
spokes in t~li'rt!~ 'of 3n "aspiration" to admit a class 
of U() percent Mexicarhl.\merkans and 5 percent 
biacks..-the proportion of'i:hfse groups graduating 
from Texas colleges. Applicants wer~ askt:d to list 
i~:,(;il' n'l/i;f;. and applications were pooled according 
to ra!';;;. Any applicant who failed to designate his 
or her ~'ace was treated as a nonminority not enti­
~;li;\.1 to :l'r~f.1wence. 
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95-1773 TEXAS Y. HOPWOOD 
. Admtsslons-Remedial neial c:onstclenttons­
£je,eath Amendment-Damages-Artide RI 
case or c:ontrofersy requirement. 

Ruling below (CA S, 78' F.3d 932, 64 LW 
2591): 

State university law school's interests in 
achievin~ racially diverse student body and in 
eliminating present efrects at law school of past 
discrimination in state education system ,ener­
aUy are not sufficiently compelling to Justify 
law school's use of race as ractor in, student 
admissions process, and therefore any consider­
ation of race in such context violates Fourteenth 
Amendment's Equal Protection Clause; distriCt 
court's reliance on US. v. Fordice. 50S U.S. 
717.60 LW 4769 (1992), in holding that I.. ·.: 
school had compelling interest to "desegrega.~" 

school through affirmative action is misplaced; 
Fordice's central holding is that state must 
repudiate continuing "policies or practices," 
tic('! to past, by whicb it continues to discrimi­
nate, but court in that case did not address 
state's duty to counter present efrects of past 
discrimination that it did not cause; with re­
SpeCI to which party bears burden of proof on 
damages issue, scheme of MI. HeallhJ' Cily' 
School Disl. Bd. 0/ Educ. v. DoJ'le. 429 US. 
274 (1977), under which, upon plainlifrs proof 
of discrimination, burden shifts to defendant to 
show that violation was harmless and that it· 
would bave taken same' action even in absence 
of protected conduct, is,appropriate in this case; 
acc.ordingly, if law school shows that plaintifrs 
would not have been admitted under race-blind 
system, no individual plaintifr would be entitled 
to, injunction admitting bim or her to school, 
but school's inability to establish plaintifrs non­
admission would open up possibility of several. 

, remedies, at discretion of district court; plain­
tifrs bave shown likelihood that law school will 
::ontinue to take race into account in admissions' 
unless it is told 'that it may not do so for certain 
~rposes; but injunctive order is unnecessary at' 
this time, in confidence that school will heed 
directives in this opinion. 

Questions presented: (I) Should federal judi- ' SIU~I:n.15 ai, I~w school that Slate created 10 
ciary discard tc:8ching of.Regents of Univt'rsit)' a~old mtegratlon? (4) Is Title VI of 1964 Civil 
of Cali/orllia v. Bakke, 438 U.s. 265 (1978), RII:!~ts ACI, enacted under Spending Clause of 
and prohibit state institutions of higher learning Arucle: I, capa.ble of ~brogatj,ng state's Eleventh 
,from even considering race, among other fac­ Amendment Immunaty from suit in federal 
tors in individualized admissions decisions, de- CO~fI without. its consent, in light of Seminole 

, spit~ institutio~s' lon~-settled educationa,l inter- Tnbt· of Flon!a v, Florida, 64 LW 4167 (US­
. est in promoting dialogue and leamang by SUpCl ,1996), (S) ~ay federal court, consis­
,selecting diverse student body with varied back­ tenl Wll~ Carey v. Piphu's, 4JS U.S, 247 
grounds and experience? (2) When ,state's. offi­ (~9781" Impose .pr~sumption of compensatory 
cials dete'rmine that they have suffiCient eviden­ dam.lges for plamufrs who complain of process 
tiary basis for concluding that remedial race­
conscious action is needed at one o( state's that was applied to them, b,ut who have not 
Jraduate schools. which itself had practiced de shown any likelihood that they would have 
Jure discrimination in past, and whose legacy of received difrerent result under constitutionally 
having done so continues to afrect its abilit), to /lawless process? (6) May federal court, consis­
attract and educate best students of aU races, tent with Article III, award prospective relief 
do Fourteenth Amendment and principles of against state and its officials regarding law, 
federalism permit federal judiciary: (a) to insist school admissions policy, when effects of that 
that those officials disregard additional current policy are not before court and "casc" or "con­
efreelS, on thai graduate schoo!:s applicant troversy" requirement is not met by an): show­
pool of de jure discrimination in public educa·, ing of actual harm litigants would be likely to 
tion 'of blacks and Mexican Americans in that , sufrer in future without such ~rospective relief? 
state at primary, secondary, and college levels. 
and (b) to demand that those officials heed only 
findings made by state I~gislall~re itself ra~her Petition ~or certiorari filed 4nO/96, by Laur­
than, as state law permits. acting on findings, ence H; Tribe, Jonathan S. Massey. and Ran­
made by fovernor and state Higher ~du~ation daU Kennedy. all of Cambridge, Mass., Dan 
Coordinaun~ ~ard? (3~Are Texas. higher edu­ Morales, Texas AUy. Gen .• Jorge Vega. First 
cation admiSSions offiCials, followang, U.s. v. Asst. Auy, Gen., Javier Aguilar, Spec. Asst. 
Fordice.'50S US. 717.60 LW 4769 (1992), Atty. Gen .• and Deborah A. Verbil, Asst. Ally. 
precluded from taking race into consideration Gen.• Charles Alan Wright, and Samuel Issa­

charofr, both of Austin, Texas, :and Harry M.:even thouJh' race-blind adinissions process 
would predictably re,create system t~at i~ ~frec: Reasoner, Allan Van Fleet, Betty R, Owens" 
lively segregated. with almost no mrnormes .at Barry D. Burgdorf, and Vinson &. Elkins. all of 

, Houston, Texas. ' state's /lagship law school and almost no .while, 

. , . , 
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',: While the high court m recent 
,ears bas struck down race-based 
policies in govemm~t ~n~~ 
and congresgonal voting districts, ItJustices Decline to Hear 
bas yet to revisit a landmark 1978 

Campus Diversity Case 

'Ruling Against Race-Btl$ed Admissions Stands 

, ByJoan Biskupic A-f 
WIlliflillgtGo Post Staff Writer '. 

The Supreme Court yesterday let 
~ a lower court ruling that public 
univeiSities may not in most circum­
stances consider a student's race as 
a factor iti admissions decisions. By, 
refusing to hear the high-profile 
case, the justices passed up an op­
pOrtunity to reSolve t!te unce~ty 
and turmoil surrounding affirmative 
action on the nation's campuses. 

With no recorded dissent, the jus- , 
tices turned down the University of 
Texas"s appeal of a decision reject­
ing a law school affirmative action 
plan intended to build up enrollment 
of blacks and Mexican Americans. 

,Texas officials and the Clinton ad·, 
ministration had urged the court to 

use the case to role that public 0ffi­
cials have a compelling interest in 
making sure sta~run universities 
have a diverse student body. But 
yesterday's action produces no new 
clarity for affirmative action policies 
nationwide, and instead, coDege ad­
ministrators said, it confounds the 
legal Jandscape. 

The order casts doubt on all affir­
mative action programs in Texas, 
Louisiana and Mississippi-the 
three states covered by the 5th U ,S. 
Circuit Court of Appeals, which last 
March said universities could not 
justify affirmative action policies 
based on the benefits of racial diver­
sitY.l'he appeals court said the Tex­

sch I, Ii f" ref 
as law 00 s po cy 0 gmng p ­

. erence to minority applicants violat­
· . ed the Constitution's equal protee-. 
'tion guarantee. 

Two justices yesterday sugges,ted 
· that the· court's refusal to reVIew 


that ruling was based on procedural 

· grounds and should not be interpret­

, . ed as a sign of how the high court 
' "eventually would rule on whether it 
, is constitutioua! for coDeges nation­
; wide to use race in deciding whom to i 

admit. . 
"'Whether it is constitutiooal for a 

• public coDege or graduate school to 
use race or national origin as a factor 
in its admissions process is an issue
of great national importance," Jus­
tice Ruth Bader Ginsburg wrote in a 

. statement signed by Justice David 
H. Souter," . , , [W]e must await a 
final judgment on a program genu­
iDeIy in controversy before address­
ina the important question raised in 
:this petition." . 

Ginsburg observed that the 1992 
admissions policy challenged by a 
group of rejected white students had 
since been replaced. None of the 
other justices issued a public com­
ment suggesting their reasons for 
refusing to review the case of Te:tQ3 
iI. ~ 

' 


case standing for the proposition 
that universities have a compelling 
interest in educational diversity that 
justifies race preferences in admis­
sions. ' 
.' CoDege administrators contacted 
yesterday said they believe they are 
still bound by the high court's 1978 
decision RegetCts oflite Cfniwnity of 
lAJ;p,,;,io &!. Bakke, endorsing racial 
divetsity. " 
, David Merkowitz, a spokesman 
for· the American Council on Educa­
tion, the nation's largest coalition of 
Colleges and universities. said yes­
terday's action "creates another lev-

I 

eI of uncertainty" for coDeges tom 
,(. over affirmative action. 

"We would hope that universities 
take this for what it is-a non-deci­
sion," Merkowitz said, "We're telling 
them to Stay the course," 

Yesterday's action marked the 
second time in two years that the 
justices had refused to review a low­
er court rejection of a coDege affir­
mative action policy. Last term. the 
justices let stand a 4th U.S. Court of 
Appeals ruling dismantling a Univer­
sity of Maryland scholarship pro­
gram exclusively for blacks. 

In the Texas case, the 5th Circuit 
said the high court's 1978 ruling al­
lowing affirmative action based on 
the gOal of racial diversity had been 
superseded by more recent high 
court decisions against race-based 
policies In other areas,' The .appeals 
court said an affirmative action plan
would meet court standards only if.it 
was narrowly drawn to remedy the 
present effects ?f p~st ~scrimina?on 
at a particular mstitution. That IS a 
tough standard to meet. . 

"To believe that a person's race 
<.controls ~s point of view is ~o stere­
otype him" the 5th Circwt panel I' 
said; concluding, ~e law $Chool may 
not use race as a factor in law school 
admiSsions.' • '. , . . 
" YeStenbY ~S~:Court nei­
ther endorsed nor rejected that 
view. Ginsburg' intimated that the 

"5th Circuit's statement that divetsi:­
ty never can justify using race in ad­
missions was not squarely before the 
court and that the appeals court de­
cision officially reflected only a .iudg­
ment against a now-defunct policy. 
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BEWARE WHAT YOU.E·MAIL: AMicro­
soft Corp. manager found that e-mail mes,­
sages he' forwarded to staffers' were used 
against his company in a sex-dis~rimination 
case. The man had forwarded alparody of a 
play entitled "A Girl's Guide t6 Condoms" 
and a news report on, a Finnish health 
official advocating sex to reduce1stress. 

.. SEXUAL HARASSMENTc~es are valid 
only between opposite sexes; court says. " 

. Oil-rig worker Joseph Oncal'e claims his' 
supervisors held him down in ~ lunchroom 
and in a shower and sexually harassed him. 
But a federal three-judge panel of the Fif!h 
U.S. Circuit Court of Appeals recently ruled 
that Mr. Oncale can't sue the company. Sun­
downer Offshore Services Inc., for sexual 
harassment' because he is the same sex as 
the alleged harassers.' . 

The panel said it was legallY.bound by a 
Fifth Circuit panel decision ~hat banned 
same-sex harassment claims..Mr. Oncale's 
lawyers have asked the entire appeals court. 
which covers Louisiana. Mississippi. and 
Texas. to hear the case. Two other federal 
appeals courts have ruled that same-sex 
sexual-harassment cases can be legitimate. 

Mr. OncaleJiled charges/irst with the 
Equal Employment Opportunity Com­
mission, but the case got caught in its 
massive backlog. Once he hir¢d a lau:yer, . 
it was too late tofile an assault charge. 

.. 

Texas Attorney General Dan Mo­ strive for such diversity. Howevt!r. 

rales said in a statement that UT's as I have consistently indi~ted, it is 
law school would continue its new simply wrong to give one applicant 
program that makes race one of an automatic advantage over anoth­
many considerations in the applica­ 'er applicant, based· solely, upon tIle 
tion process. "Cultural, ethnic and color of one's skin." 

• !racial diversity in an academic or any .. 

other environment benefits all," Mo­ Staff writerRene SanChez; 
rales said.' "Our univerSities should contributed to this report. .; 

Texis officials "challenge the 1'''­
tioMle relied on by the Court of Ap­
peals," Ginsburg said.' "'This court, 
however, reviews judgments, not 
opinions." She said the judgment of 
the lower court was that the particu­
lar admissions proCedures used in 
1992-evaiuating white and minori­
ty applicants o~ two separate tracks . 
and setting lower test score stan­
dards for minority applicants-were 

.. unconstitutional. 

The law school has since replaced', 
that program with a policy that con­
siders race with several personal 
factors unique to a student That 
policy has never been subject to 
challenge. 

TheodoreB.Olson, who repre­
sented Cberyl J. Hopwood and other 
white students who challenged the 
Texas policy, asserted yesterday 
that public colleges in Texas,LouiS,i.. 
ana and Mississippi must abide by 
. the appeals court ruling. 

He said be considered the state­
ment by Ginsburg, who has voted in 
the past for race-based remedies. "an 
effort to put a good face on things." 

"What the 5th Circuit said is clear: 
H the law school continues to oper­
ate a disguised or overt program 
based on race, [school officials] will 
be subject to damages" to compen­
sate students who were improperly 
turned down. Olson said. . . 

Officials at Louisiana State Uni­
versity said the high court~s order 
eventually could undercut aff1IlIla­
tive action. But Raymond Lamonica, 

vice chancellor and professor at LSU 
law school, said yesterday the school 
would continue to use a policy of ad­
mitting some African American stu­
dents with below-standard test 
scores. under the terms of a lower 
court order in a race-discrimination 
lawsuit against Louisiana's higher 
education system. 
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Accommodating Psychiatric Disabilities Is EEOC Concern 
DETROIT -'Accommodations for workers with psy­

chiatric disabilities to enable them to perform their 
jobs effectively is the issue involved in at least two 
ADA cases the Equal Employment Opportunity Com­
mission is litigating, according to Andy Imparato, 
attorney adviser to EEOC Commissioner Paul Steven 
Miller. Imparato spoke May 21 at a pre-conference 
session of the President's Committee on Employment 
of People with Disabiliti~s' 49th annual conference. 

One case, EEOC v. Union Carbide (DC ELa, No. 
94-0103, filed 1/10/94), involves an employee with a 
mental disability who was unable to work rotating 
shifts. In the other case, EEOC v. Amego (DC Mass, 
CA No. 94-11967-RWZ, filed 9/29/94), an employee 
received excellent performance evaluations, but was 
hospitalized after two suicide attempts. Her second ' 
attempt was caused by an overdose of drugs 'pre­
scribed by a psychiatrist, Imparato said. In the law­
suit, the EEOC contends that the employer could have 
made an accommodation that would have enabled the 
employee to continue working. 

For purposes of assessing whether an employee who 
is on medication has a disability, Imparato said, the 
employer should base its determination on how the 
employee would function without the medication. 
However, for purposes of judging ,whether the employ­
ee is "qualified," the employer should judge the work­
er's performance while on medication. Nevertheless, 
Imparato said, if the employee fails to take the medi­
cation and performance deteriorates, the employer 
has the right to take disciplinary action. 

Imparato suggested several accommodations for 
employees with psychiatric disabilities, including: 

v schedule modifications, such as eliminating ro­
tating,shifts; 

v extra time off at lunch or at some other time for 
therapy sessions; 

v job modifications, such as rea~signment of mar­
ginal tasks to other workers; or 

v reassignment to vacant positions. 
In addition, Imparato said, employers might make 

"environmental" modifications for. employees who 
cannot tolerate noise or distractions, such as ,putting 
up partitions or providing offices with doors. 

In some cases, he said, employees respond well to 
written instructions on how to perform job tasks. 

Some employers, with good results, have. allowed 
employees 'with mental disabilities to bring job 
coaches to work with them, Impara(o said. 

All these accommodations are, of course, subject to 
the employer's "undue hardship" defense, Imparato 
reminded the audience. 

Whether to disclose a psychiatric disability is al­
ways a dilemma for the employee, because of the 
stigma attached to such a condition, Imparato said. 
However, employers are required to accommodate 
only known disabilities. If an employee tells a supervi­
sor he or she has a disability, this should not mean 
"disclosure to the whole world," Imparato said. This 
information is confidential, he warned, and should be 
revealed only to those who "need to know." 

Responding to a question involving an employee in a 
telephone company sales job who re:quested that she 
be accommodated by not hav.ing to face sales quotas, 
Imparato said a "strong argument can be made" that 
sales quotas are an essential function' of the job. In a 
situation like this, he said, the employer should negoti­
ate with the employee about what tasks the employee 
can perform. 0 
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Age Discrimination NEWS 

WHETHER ETHICS GO HAND IN HAND WITH AGE 

RULED TOO DUBIOUS TO PROVE AGE·BIASCLAIM 


The correlation between age and ethical behavior 
is too dubious to establish that a 46-year-old execu­
tive was discharged because a 31-year-old replace­
ment was Jess likely to poke his nose into an alleged 
multimillion dollar cover-up, a federal appeals 
court ruled (Rothmefer v. Investment Advisers 
inc.. CA 8, No. 95-2562, 6/1/96). 

The U.s. Court of Appeals for the Eighth Cir­
cuit affirmed that Steven G. Rothmeier failed to 
show his employer's reasons for discharging him-' 
poor performance of a fund and differences .. in 
management styles-were a pretext for job bias in 
violation of the Age Discrimination in Employment 
Act. 

As evidence of 'an ADEA violation,. Rothmeier 
argued that his employer discharged him ~ecause 
he was less easily controlled and more h~ely to 
speak out than a .less savvy, younger ex~culJve.. 
. "Rothmeier has tried to b90tstrap hIS way mto 
an age-discrimination claim ~y making~n argu­
ment premised on a highly dubIOus correlaU?n (an? 
one for which he has offered no supporting eVI­
dence) between age and < ethical behavior,~' Judge 
Pasco M. Bowman wrote for the court. 

According to the Eighth Circuit, Rothmeier be­
gan working for IAI in 1989 at age 43 and was 
dischargeq in 1993. He was hired ~y Noel P. Rahn 
to serve as president of IAI CapItal Gr~up. IAI, 
Bowman wrote, "is an investment adVIsor ~nd 
makes money by procuring investment fun.ds, whIch 
are managed for a fee by the vaTlous' IAI 
divisions.'" . 

In March of 1993, Rothmeier was told by the 

chief financial officer of a venture capital group he 

was overseeing that a wholly owned subsidiary of 


. IAI "perhaps was notin compliance with S~curi~ies 
and Exchange Commission -,SEC) regIstration' 
rules." The information "suggested that the finan­
cial exposure resulting fr0r:' ~he ,~egistra~ion prob-. 
lem was in excess of $1) mllhon, accordmg to the 
court. 

'Greater Sensitivity To Ethics' 

Rothmeier began investigating and, by March 
15, 1993~ told Rahn that he believed the subsidiary 
was violating SEC rules. Rothmeier requested cer­
tain documents, but he alleged that "Rahn and 
IAl's in-house lawyers stonewalled because they 
want~d to 'cover-up' the SEC problem," according 
to the Eighth Circuit. 

Rothmeier waS "fired" either on March 15 or 17, 
1993, although he never received a negative per­
formance review and had received a $50,000 bonus 
two weeks before the discharge, Bowman wrote. He 
was replaced with a 31-year-old. 

(OLR) , 7-2-96< 

A f~deral judge granted summary judgment to 
IAI on the age bias claim, finding

l 
the record 

"bereft of any suggestion that there was any age. 
based animus involved in the decision: of. IAI and 
Rahn to terminate Rothmeier." 

The court noted that fAI rebutted the presump­
. tion of age discrimination by proffering nondiscri­
minatory reasons for Rothmeier's' discharge, 
including the poor performance of a fund and 
Rothmeier's "purported insubordination and differ- . 
ences in management style." In resp~nse, Roth­
meier' failed to show that those reasons were a 
pretext to discriminate, the Eighth Cir~uit ruled. 

The court rejected Rothmeier's argJ.l.inent that 
because of his age, "he has attained gr~ater sensi­

tivity to ethical problems than his 'younger col­
leagues at IAI and, for this reason ... he was able 
to. confront Rahn and to refuse to participate in the 
purported cover-up of the alleged SE1C violations. 
His you,nger colleagues, on the other hand, 'because 
of, their youth and inexperience in. the business 
world; were supposedly unable to stand up to Rahn 
when the alleged cover-up, scheme was hatched," 
the court wrote. 

The decision was joined by Judges James B. 
<Loken and William W. Schwarzer. 



I D;~crim;n,,'ion 

OFFICIAL IMMUNITY DEFENSE REQUIRES 

DETAILED PROOF, APPEALS COURT RULES 


AUSTIN. Texas-A move by state officials to 
end a discrimination suit against them was thwart­
ed when th,e Texas Court of Appeals for the Third NEWS (OLA) 7-2-96 

District ruled Jl.me '2p in an unpublished opinion if the movants establish conclusively each element 

that an affirma'it~e -defense of official immunity of the defense," the court said. 

must be based ,o'n more than sketchy information. However, the court said that the summary judg­

(Trimble v. Robinson, Texas CtApp, No. 03-95- ment evidence did not contain "enough details" 

00707-CV, 6/26/96). about the supervisors' actions and decisions to be 


Upholding a trial court ruling, the appeals court able to determine whether they were discriminatory 
refused to grant summary judgment to a group of or illegal. , 
state agency supervisors who had tried to use the A review of the summary judgment!proof showed 
oflicial immunity defense to get the suit thrown there was "simply not enough information to con­
out. clude" that the sUDervisors were entitled to sum­

John Robinson sued .the Texas Department of mary judgment ag~inst Robinson's various claims, 
Human Services and five supervisors. alleging they the court said. The defendants "have not presented 
discriminated aga,inst him on the basis of age and sufficient summary judgment proof to conclusively 
disability and retaliated against him for filing offi­ satisfy each of the elements of the official immuni­
cialcomplaints. ty defense." . 

Robinson, who had been with the department 21 , The court cited examples of how the superinten­
years, was 54 years old and had dyslexia. His dents responded in "too sketchy" a fashion to 
employment problems began in 1986 when he was Robinson's allegations. In the most extreme exam­
downgraded because of a reduction in force, ac­ ple noted by the court, one defendant, Barry Fre­
cording to the court. He filed an informal com­ drickson, did not even submit an affidavit in 
plaint of discrimination with the department's civil response to Robinson's allegations that Fredrickson 
rights .director. admitted discriminating against him because of his 

Over the next several years, Robinson was down­ complaints to the civil rights office: "We· have 
graded two more times, switched to temporary virtually no information at all about the nature or 
status, and denied a computer that.could accommo­ context of his [Fredrickson's] actions," the court 
date his learning disability. said. 

Although his temporary position was made per­

manent, Robinson sued the department and his 

supervisors in January 1992. alleging discrimina­

tion and retaliatory acts and claiming damages for 

infliction of emotional distress. 


Robinson voluntarily retired in September ·1993, 

one month after everyone in his work unit received 

a new computer except him, He said that he felt 

forced to leave because of the frustration of work­

ing at' a job that was very difficult because he did 

not have an adequate computer. 


The supervisors and the agency moved for sU,m­

mary, judgment, but the trial court denied the 

motion, Then the supervisors-but not the state 

agency-appealed, asserting that the trial court 

erred in denying their motion for summary judg­

ment based on the affirmative defense of official 

immunity as employees of the state. 


The appeal~ court said that the purpose of offi­

cial immunity is to insulate the functioning of 

government from harassment, of litigation so that 

employee efficiency is not harmed by the cost of 

defending frivolous suits. 


The court said that government employees are 

entitled to official immunity only from suits arising 

from the performance of their discretionary duties, 

in good faith, while acting within the scope of their 

authority, "Because official immunity is an affir­

mative defense, summary judgment is proper only 
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2. guards ·accuseprisoI1s 

of allowing harassment 

Associated Press 

TALLAHASSEE Two 
women who used to. be prison 

, guards have'sued the state for 
$2.4 million. alleging administra­
tors routinely ignored complaints 

"about sexual harassment and 
retaliation by supervisors.· . 

The trial in the lawsuit brought 
by Connie Yon and Delores Bry­
ant against the Department of 
Corrections is scheduled to begin' 
July 29 in Tallahassee. 

" ,. The case may open old wounds 
in a department still recovering 
from a sex discrimination lawsuit 

, filed against it by the U.S. Justice 
. Department. 

That earlier suit was settled in 
1993 after officials a~eed to dis­
tribute $3.7 million ID extra pay 

, to several hundred women either 
denied work or' unable to 
advance in the department. . 
_~bout.one in four correctional 

,. ,---------...----,---- .. ,.',

'The 'Case may open old wounds in a .'. 
"department still recoveringfrom a sex 

discrimination lawsuit.. 

otlicers is a woman. Yon and Bryant each said they .:. 
,.In the new suit. the women let Comerford have sex with .. 

aUegethey were forced to have them once in 1990 because they ,:'~ . 
sex with a supervisor, humiliated ,'feared ,he might try to ~et them:;. : ' 
by other officers and threatened fired.' • 
by inmates at Libert¥ Correc- Comerford was fired in 1993 ;~ 
tional Inst.itu~ion in Bnstol. after Yon Bryant and thr:ee other:: : 

"The unwntten code of honor female officers accused him of ., 
in the prison system is thllt offi- , regularly groping and fondling :'r . 
cers all stick together." said Rick' them on duty during a three-year -:: ~ 
Johnson. an attorney represent- period. " , 
ing the two. women. "Victims Attorneys for D9C" m.ean- -,:: 
often get pUnished." '. while;. say the state IS not hable; : 

The correctional officer Yon. for u>merford's actions. and :~, 
and Bryant accuse' of harassing they, maintain that officials;: ~ 
them is Maj. Steve Comerford. a moved swiftly when harassment . 
19-year veteran. ' _all*:t~ons were m~de. -., 
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\'!"EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

29 CFR Part 1602 

Elementary.Secondary Staff 
Inform.atlon Report EEO-6 

AGENI,~Y: Equal Employment 

Opportunity Commission. 

,AcnON: Final rule. 


SUMMARY: This final rule is based on a 

Notice of Proposed Rulemaking 

("NPRM") published on December 8, 

1995. It amends the school filing 

,1'£'\Iuirement in subpart M of 29 CPR Part 
)602, by discontinuing the EEO-S 
report (EEOC Form 168B) for individual 
schools and annexes. The Commission 
'takes this action in order to reduce the 
reporting burden on respondents and to 
streamline the collection of information 
required Cor enforcement purposes 
,while'maintaining sufficient data to 
meet the Commission's program needs. 
The recordkeeping requirements in 
Subpart L of 29 CFR Part 1602 are 
unchanged. 
EFFEcnVE DATE: July 29, 1996. 
FOR FURTHER INFORMAnON CONTACT: 
foachim Neckere, Director, Program 
i{esearch and Surveys Division, at (202) 
563-49S8 (voice) or (202) 663-7063 
(TOO) (these are noUoll free numbers). 
SUPPLeMENTARYINFORMAnON:Section 
709(c) ofTitle vn of the Civil Rights Act 
of 1964, as amended. 42 U.S.C. 20009­
8(c), requires employers to make and 
keep records relevant to a determination 
of whether unlawful employment 
practices have been or are being 
committed and to make reports 
therefrom as required by the 
Commission. Accordingly, the 
Commission has issued regulations 
setting forth the reporting requirements 
for various kinds of employers. 
Elementary and secondary public school 
systems and districts have been required 
to submit EEO-S reports to the 
·Commission since 1974 (biennially in 
even numbered years since 1982). Two 
types ofEEO-S reports have been used: 
,EEOC Form 168A, covering the entire 
public school system or district; and 
EEOC Form 168B, covering each 
individual school and annex within the 
system or district. On October S, 1995, 
the Commission voted to discontinue 
the EEO-5 report (EEOC Form 168B) for 
individual schools and annexes. 
Starting with the 1996 survey year, 
public school systems and districts will 
be required to file only EEO-s reports 
(EEOC Form 168A) covering the entire 
school system or district. 

The Office of Management and Budget 
(OMB) approval of the current EEO-S 

collection of information. OMB Control 
Number 3046-0003, expired on January' 
31,1996. In order to comply with the 
new information collection clearance 
procedures that OMB has instituted 
pursuant to the Paperwork Reduction 
Act of 1995. 44 U.S.C. 3S02(1). and set 
forth at 29 CFR Parts 1320.8, .9, and .11. 
the Commission solicited public 
comment in the Federal Register on 
December 8. 1995. concerning the 
proposed change in the EEO-s 
collection and the Commission's request 
for an extension of OMB's approval of 
the collection. The Commission 
received three public comments in 
response to the NPRM. Each comment 
recommended that the Commission not 
implement the proposed rule and 
continue to collect information for 
individual schools and annexes. We 
point out that even though the data for 
individual schools and annexes will nol 
be submitted on survey forms, schools 
still will be required to keep the same 
records that they formerly kept at the 
local level to complete the EE0-5 as a 
part of the recordkeeping requirements 
contained in Subpart L of 29 CFR Part 
1602. Thus. the information will be 
available upon request. The 
Commission has determined that this 

,. change not only will substantially 
reduce reporting burden without 
reducing overall employment coverage 
or the number of responding school 
systems and districts, but that it will be 
more cost effective for the Commission 
to request the individual school data 
when necessary for enforcement 
purposes than to continue with the 
current collection. 

Regulatory Flexibility Act 

This amendment will result in 
substantially reduced expenses and 
reporting burdens for public school 
systems and districts. The Commission 
also has determined that the elimination 
of reporting requirements Cor individual 
schools and annexes will not adversely . 
affect the utility of the inCormation 
being collected. Thus. the Commission 
certifies pursuant to 5 U.S.C. § 60S (b), 
enacted by the Regulatory Flexibility 
Act, Public Law No. 96-354. that the 
amendment will not result in significant 
impact on'small employers or other 
entities because it involves elimination 
ofreporting requirements, and that a 
regulatory 'flexibility analysis therefore 
is not required. The Commission hereby 
publishes this final rule for public 
information. The rule appears below. 

List ofSubjects in 29 CFR Part 1602 

Reporting and recordkel'lping 

requirements. 


Dated: June 17. 1996. 


For the Commission. 

Gilbert F. CaseUas. 

Chairman. 

Accordingly. 29 CFR Part 1602 is 

amended as follows: 


PART 1602-{AMENDED] 

1. The authority citation for part 1602 
continues to read as follows: 

Authority: 42 U.S.C. 2000&-8. 200Ce-12, 
44 U.S.C. 3501 et seq.; 4~ U.S.C. 12117. 

§ 1602.41 Requlre~nt for filing and 
preserving copy of report . . 

2. Section 1602.41 is amended as 

fellows: 


(a) In the introductory text, in the first 
sentence. delete ilie phrase "and 
individual schools within such systems 
or district". 

(b) In the concluding text. in the first 
sentence, delete the phrase. ", or the 
individual school which is the subject 
of the report where more convenient .... 

3. Section 1602.43 is revised to read 

as follows: 


§ 1602.43 CommissIon's remedy for ' 

school systems,' or d,lstricts' failure to file 

report 


Any school system or district Cailing 

or re~ing to file r~port EE0-5 when 

requtred to do so m'ay be compelled to 

file by order of a U.S. district court. 

upon appUcation of the CoIr..mission or 

the Attorney General. 


4. Section 1602.44 is revised to read 

as follows: 


§ 1602.44 School systems' or d'lStricts' 
exemption from reporting requlre!Mnts. 

If it is claimed that the preparation or ' 
filing of the report would create undue 
hardship, the school system or district 
may apply to the COinmission for an 
exemption from the requirements set 
forth in this part by submitting to the 
Commission or its delegate a specific 
proposal for an alternative reporting 
system prior to the date on which the 
report is due. ' 

IFR Doc. 96-16056 Filed 6-27-96; 8:45 am] 
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U.S~ EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
. Washington, DC 20507 ' 

July ~8, 1995 

Office of 
the Chairman 

, 
The Honorab:e Leon E. Panetta 

Chief of Staff 

The White House 

'Washington, D.C. 


Lt;~
Dear~ 

As we discussed during ourMay 19, 1995, meeting, the Equal Employment' , 
Opportunity Commission (EEOC) is planning a roundtable discussion focusing on diversity 
and equal,employment opportunity issues as a part of our 30th Anniversary celebr~tion. We 
believe the EEOC has an important role in facilitating a national discussion about tpe 
importance of diversity in the American workforce and the challenge of equal emp~oyment 
opportunity in the 21st century. 

I 

We would like to invite President Clinton to participate in the roundtable iniwhatever 
manner he desires. For example, he could give opening remarks, participate in the actual 
discussion, or give closing remarks. Two' hours of the program will be devoted tOJ a 
discussion among twely,.e'to<fifieen well-respected members of the civil rights, busijless, and 
legal communities. .4;; modeni~or will guide the' discussion of three basic questions i-- what is 
diversity, why is it Pnportant tQ today's American workforce, and how can Amerisan society 
best meet the challenge of fully utilizing its increasingly diverse workforce in the 2i1 st . 
century. An EEOC reception for invited guests will follow the roundtable. : 

The EEOC believes that these issues are at the heart of America's current debate 
concerning affrrmative action. ,A national dialogue designed to educate and inform Ithe ' 
American populace will serve as a positive step toward dissolving the wedge of rac~al and 
ethnic anger that currently divides the country. We believe that this is an importan~ event for 
the entire country and consistent with President Clinton's desire to engage the nati~n ina 
conversation about the importance of diversity as we move into the 21st century. To 
.' I 

encourage the national dialogue, the audience will be, comprised of invited guests frpm the 
communities served or affected by the EEOC, Members of Congress, and representatives ' 
from the administration. We further hope to secure televised coverage ofthe event! by either. 
C-Span or PBS to carry the roundtable discussion to an even broader public audie~. 

Currently, we are considering October 1995 for the roundtable and reception. As 
discussed, we would like to work with you to accommodate the President's schedul~ to 
insure his participation. 

PHOTOCOPY 
PRESERVATION 
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For more information or for further coordination on this matter, please h~ve your 
staff contact Claire Gonzales, EEOC Director of Communications and Legislative Affairs, at 
663-7199. ' Thank you for your assistance in,this matter. 	 . 

cc: 	 , Abner Mikva, Counsel to the President 
George Stephanopoulos, Senior Advisor to the President 
Alexis Herman, Director, Public Liaison 
Kitty Higgins, Secretary to the Cabinet 
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