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AFFIRMATIVE»ACTION
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'%ﬁinnazzve action has been: good for Amenca That does ot mean it has DR
always been perfecz It does not mean zt ‘should go on forever It skould bew'
retired when its job is done, and I am resolved that that day wzll come
Buz the ]Ob lS not dene. S e
R Pre31dent Blll Clmton
‘ Iuly 19 1995

We must not become the first generanen of Arnertcans since the end of Reeonstrucnon to o

"narrow thé reach of equal opportunity. -We must contmue the struggle toward- equal

opportunity for all and special treatment for none. Amerlca cannot, afford to waste a smgle

- person as we confront new- challenges Afﬁrmattve Actton has closed many gaps m

*:economic opportumty, but we snll have a long way o go

*3‘. AP

- management posmons in the natlon s largest: compames -The federal government recetved
- more’than 90,000 complamts of employment dlsenmmatton based on. race, ethme1ty and
© gender in 1994 Hate cnmes and v1olence are st111 ugly reahtles in the hves of 1 many

-' Pre31dent Cllnton beheves there is Stlll a need for afﬁrmanve actton that 18 done rlght - we"

Amerlcans e

. need to mend -it, not end.it. “There still exists-a compellmg need for race- conscious

0 ~ Done nght Afﬁrmatlve Actlon Works In 1995 Pres1dent Chnton ordered a rev1ew .

owned by sécially and. eeonomncally dlsadvantaged 1nd1v1duals As we approach the. 21st

century, President Cllnton believes ‘we must restore, the Amerlean Dreani to all Americans, - ‘
find common ground amld our great dxversrty, and strengthen the Amenean comrmtment to R
‘equal opportumty for all Lo : : ' e

LR

A RECORD OF ACCOMPLISH]\’IENT

of the federal govemment s, afﬁrmatlve action programs. - That rev1ew concluded that
 affirmative’ act1on is stlll afl. effectwe tool to- expand eeenomm and educatlonal

i

"opportumty S : o

-every, promotion, has glven us the, world $ most dtverse and. best quahﬁed
military leadership, * ' - l :

- * Education Department programs targeted at mmormes do a lot of good w1th a o

mmlmal investment -- about 40-cents of évery: $1,000 in student-aid..

o Thie affirmiative’action program administered by the Department.of Labor ‘that .

"was enhanced by, Prezndent Nixon, has prevented dlscrnnmanon and fostered '

“equal employment for all. Amerlcans mcludmg women, mlIlOl‘lthS, the drsabled.‘-l' .

. and veterans. -- w1thout quotas or mandated outcomes ‘ :
SRR AAffnrnanve action has helped bulld up firms owned by ‘minorities and women ’

" who were. hlstoncally excluded and has’ helped a-hew generatlon of - ', .

- “entrepreneurs to: flourtsh fostermg self rellance and economlc growth

fopT

- = The tmhtary S approaeh ensurmg 1t has a: w1de pool of qual1f1ed candtdates for -

' The unemployment rate for Afr1ean—Amerlcans remams about twrce that of whltes Women .
. still make only 72% as_tuch-as men. Women and minorities hold less than 5% of the semor

¢

"affmnanve action measures in federal procurement that target- ass1stance to small busmesses’ S
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- ", No reverse drscrnnmatron T SO TSRO

o S Any program that does not meet’ any of these prmerples must be ehmrnated or

R 'Contmue the’use of several. race-conscious contracting mechanisms to promote

) Employment Gutdance The Clmton Admnustratron tssued detarled gurdance on the
proper use of race m federal employment under AM ' o

;Presrdenttal Drrect:ve to Ensure Affirmattve Actxon On July 19 1995 Pres1dent _ | '5:; .

«Clmton drrected all federal agenetes 1o comply with the Supreme Court’s decision i in- " L
- Adarand and to apply four standards to make sure that all afﬁrmatrve actron programs
~.:<arefan‘ R SRS R A : :

No quotas

No preferenees for- unquahﬁed mdwrduals .
-No contmuatron of. programs. that have mct their goals

changed ST

. e L B . . ,«’. . . .
s [P EARRE ., R B S L . . te Ty

‘The. Admtmstratron has already suspended programs that drd not meet the Supreme o DR
, ,',Court S gurdehnes in Adarand and has proposed procurement reforms’ that e
S dSafeguard agamst fraud‘and abuse to ensure that the benefits of afﬁnnatrve

“ E

action go only to, 1nd1v1dua1s and busmesses that are, deservmg, B T I '

L Requrre the use of race—neutral means’ such as outreach and technical assrstance e e

" to inCréase’ mmorrty opportumty and partrcrpatron in federal procurement

R Ensure that race will not-be’ relied’ upon-as the sole factor in procurement

" decisiohs - only quahﬁed businesses: will receive federal’ procurement awards

- - " Provide a set of market driven benchmarks for each mdustry—- not quotas -- to

ensure that race-conscious: procurement is not used unneeessarrly, o

- ‘mrnorrty procurement 1nc1ud1ng the Small Busmess Admrmstratron s 8(a)
program;:. ¥ *

S Avord any undue burden*on nonbeneﬁcrarles of the program e TR

X

[N
ot

o thlgatlon The Chnton Admtmstratton is. conttnurng to defend the use ‘of afﬁrmatrve
“action’ contractmg under the- 8(a) program in several court cases brought smce R

" Adarand. President _Clinton also- instructed- the Justice® Department to file:a brief i in'

. ‘support of the; state of Texas petrtton to the. Supreme ‘Court. i in the' Hopwood case. to
.. uphold the Umversrty of Texas Law School’s mterest in promotrng ‘racial dtversrty of
. -its student body “The Admnnstratron strongly opposes federal and state initiatives such

*as the Dole Canady bill and the Calrforma Civil Rights Imtratrve that would turn back )
the clock on the federal government s historic, -bipartisan commitment to equal R o
S Vﬁ’opportumty and elnmnate afﬁrmatrve actron in Calrforma for mtnormes and women B S

By

" :;IHelpmg Dlstressed Commumttes Presrdent Chnton has' 1ssued an Executrve Order
'1 .-launching the Empowerment Contracttng program that provrdes a. supplement not a’;
o replacement to existing federal procurement programs Under the Empowerrnent
;- Contracting’ Order, the program will offer incentives for government contractrng
- awards to businesses in dtstressed commumtres that hire a. srgmﬁcant number of -
residents and that generate srgntﬁcant econormc actrvrty in 1ow income areas el

s
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THE CHALLENGES AHEAD o S e

May 1996

Prcsxdent Clmton wﬂl contmue to work to ensure equal opportumty for all Amerlcans and to

prevent this issue from dividing us.. There are those who would use this issue to divide us.
They must not succeed. America will survive and prosper as a society only if we are
confident and united. Today in America, many racial and ethnic groups live and work |

- together in harmony -- an achievement unmatched in ‘human history. President Clinton "
{beheves we have a rcsponslblhty to renew and strengthcn the 1deals that foster that umty

<



. Affirmative Action in Employment:

b

Affirmative action in the employment arena
refers to two types of government-ordered
programs. The first is the federal contract
compliance program (enforced by the Office of
Federal Contract Compliance Programs, or OFCCP,
in the US Department of Labor) in which a
presidential executive order (E.O. 11246) requires
firms with federal contracts to develop goals and
timetables for hiring women and minority men for
occupations in which they are underrepresented and
to make annual reports on the progress they have
made. The OFCCP requires that approximately
200,000 federal contractors (who employ one
quarter of the civilian workforce) file affirmative
action plans, which generally compare the
proportion of women and minorities in a firm with
the proportion of women and minorities in the labor
force (OFCCP data, FY 1994).

The second type of government program
includes a variety of steps employers (private firms,
state and local governments, and federal
governmental agencies) are required to take as the
result of court involvement in the resolution of
discrimination suits (brought under Title VII of the
Civil Rights Act). Compliance with Title VII falls
under the jurisdiction of the Equal Employment
Opportunity Commission (EEOC) for private
employers and the Department of Justice for state
and local governments. Federal employees must
first bring a complaint to their department’s equal
employment opportunity office, but they may also

file a complaint through the EEOC if they are

unhappy with the outcome of their own offices’
processes.

The EEOC received 91,189 complaints in 1994
from employees who felt they had been victims of

An Overview

discrimination. Twenty-six percent of these
complaints were instances of alleged race
discrimination, and 21 percent involved alleged
sex discrimination. After dismissing the
complaints that they believed did not have
sufficient proof of discrimination, the EEOC was
left with 3 to 4 percent of the original 91,189.
They litigated 418 of these “sufficient cause”
cases.! :

In addition to implementing required
affirmative action steps, employers may engage
in voluntary programs for a variety of reasons:
because they want to attract the best qualified
workforce they can find; because they value
diversity; because they are responding to concerns
raised by employees, unions, and community
members; because they wish to avoid charges of
discrimination. The extent to which voluntary
affirmative action exists is difficult to measure

. because there is neither an enforcement agency

collecting data on these programs nor a court
system in which these voluntary affirmative action
steps are recorded.

In order to determine the overall prevalence
of affirmative action programs in the workplace,

“both voluntary and involuntary, Professors

Konrad and Linnehan of Temple University
recently asked 138 public and private employers
in the Philadelphia area if they had implemented
any of several affirmative steps in hiring,
promoting or firing, and found that 37 percent
had implemented one or more steps that take into

-account the race or gender of an employee, while

58 percent had adopted race- or gender-neutral
policies also designed to improve the fairness and.
openness of personnel procedures.?

" FFOC da;a, cited in Arndt, 1995.
? Konrad and Linnehan, 1995,
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THE'PROGRESS OF WOMEN AND MINORITIES IN THE WORKPLACE

How successful has affirmative action been in helping women and minorities achleve greater equallty
in the workplace? In order to measure its success, we must first look at the gains made by these groups in
the workforce during the time period in which affirmative action programs (both voluntary and required)
were implemented.

-~

Growth in the Labor Force

As Table 1 shows, women increased their share of the total labor force dramatically between
1965 and 1994, from 35 percent to-almost 46 percent. In the past decade, between 1985 and 1994,
neither black nor white women’s share grew rapidly, although the female workforce of other racial
and ethnic groups did. One group in particular, Asian women, has experienced higher rates of
immigration in the recent past, which may at least partially account for the increase in the number
and proportion. of Asian women in the labor force. However, black and white women have recently
increased their share in some specific occupations--for example, accountants and lawyers, as illus-
trated in Table 2.

Table 1.
Civilian Labor Force by Sex and Race/Ethnicity, 1965-1994
(Persons 16 Years and Older, Numbers in Thousands)

1965 1975 1985 1994 %Change | %Change| -
Number| Percent | Number| Percent | Number| Percent| Number |Percent 1965-1994 | 1985-1994
Total Labor Force 74,455 100.0 93,800 | 100.0 115,500] 100.0 131,000 [100.0 75.9 13.4
Wosnen 26,200 35.2 37,500 40.0 51,000 | 44.3 60,200 | 45.9 129.8 18.0
White 22,736 30.5 32,500 34.6 43,500 37.7 50,300 | 38.4 121.2 15.6
Black 3,464 47 4,200 4.5 6,100 | 5.3 7400 56 113.6 21.3
Other N/A N/A 800 0.9 1 '500. 1.3 2,500 1.9 N/A 66.7
Hispanic . N/A N/A N/A N/A 3,000 2.6 4,800 3.7 N/A 60.0
Men 48,255 64.8 56,300 60.0 64,400 55.8 70,800 | 54.0 46.7 9.9
White 43,400 58.3 50,300 53.6 56,500 48.9 60,700 | 46.3 39.9 7.4
Black 4,855 6.5 5,000 5.3 6,200 5.4 7,100 54 46.2 145
Other N/A N/A 1,000 1.1 1,700 1.5 3,000 2.3 N/A 76.5
Hispanic N/A N/A N/A N/A 4,700 4.1 7,200| 55 N/A 53.2

Note: Hispanics may be of any race. Data for Hispanics are not available before 1980. For 1965, Black also includes Other Races.
Source: U.S. Department of Commerce, Bureau of the Census,  Statistical Abstract(s) 1976:571, 1989:627, 1995:627.

By nearly all measures, women’s earnings have improved relative to men’s (although it should be

kept in mind that part of the improvement in the ratio is due to the fall in men’s real wages, which
have still not recovered to their peak in 1973). Yet relative to the progress women have made in
other countries, women in the United States could be expected to have done better, given our strong
national commitment to equal opportunity and affirmative action.

Different groups of women have fared differently in the United States. Although the pay gaps
between white men and women of color and between white men and white women have narrowed,
especially in the 1980's, differences persist between white women and women of color. An IWPR
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study based on data from the Survey of Income and Program Participation (SIPP) found that minor-
ity women are four times as likely as white men to work in low wage _|ObS whlle whlte women are three
times as likely to work in these types of" JObS : . ~ -

Growth in Speciﬁc Occupations

The number of women in management-level jobs has mcreased enormously, particularly in the
1980s. Contrary to popular belief, this progress has not come at the expense of minorities, who
enjoyed even greater increases than did white women during this time period. - As Figure 1 shows,
women and men of color, on average, doubled their representation in management jobs (from 3.2
percent to 6.9 percent for women of color and from 4.7 percent to 7.2 percent for men of color),
‘while white women’s share of all management jobs increased more slowly, by about one-third (an
8.2 percentage point increase, from 27.1 to 35.3 percent). However, although minorities have
significantly increased their share of management jobs, they are still underrepresented in that occupa—
tional area (unlike white women, who are now proportionately represented) ‘ -

Flgure 1.
Dlstrlbutlon of Managers by Race/Ethmmty and Sex
1980 | | - 1990
Mino}ity Male White Female | ' White Female -

35.3%

4.7% 27.1%

. " Minority Male Minority Femal
Minority Female 7.2% 7 J— 6.9%
. = . 1o

3.2%

White Malé<
65.0%

White Male
50.6%

Source: Lois Shaw, .Dell Champlin, Heidi I. Hartmann, and Roberta Spalter-Roth, The impact of the Glass
Ceiling on Minorities and Women. Washington, DC,: Institute for Women's Policy Research, 1993.

Table 2 shows a selected number of male-dominated and mixed occupations (all with less than a
70 percent female workforce) in which women have generally increased their representation during
the past decade, as well as two female-dominated occupations 'in which, overall, women have de-
creased their representation. The mixed or male-dominated professional occupations listed (e.g.,
administrators, accountants, lawyers) show increased shares for both white women and women of
color, except for physicians, where black women’s share decreased and Hispanic women’s share
remained static between 1983 and 1994. Several other occupations (e.g., computer equipment
operators, general office supervisors, private guards, and bus drivers) show decreases in the occupa-
tional share for white women, increases for black women, and little or no change for Hispanic
women. Several other occupations such as police, scheduling clerks, and mail carriers show healthy
growth for all groups of women. In the two female-dominated occupations shown, white women
have decreased their share while the representation of black and Hlspanlc women has generally

grown.

* Institute for Women's Policy Research, 1989,



' . Table 2. .
Percentage of Employed Women in Selected Occupatlons by Race and Ethnicity, 1983 and 1994
ALL WHITE BLACK HISPANIC
1983 [1994 | 1983 | 1994 | 1983 | 1994 | 1983 | 1994
| TOTAL LABOR FORCE 44 | 46 | 38 1 38 5 5 |12 3
MALE-DOMINATED & MIXED OCCUPATIONS .
Administrators, Education & Related A 41 62 35 53 6 8 1 3
Accountants- ‘ 39 51 33 42 3 5 1 2
Lawyers 15 24 14 21 1 2 0 1
Physicians 16 20 13 17 .3 2 1 1
Social Workers 64 69 50 51 13 15 4 5
Teachers, Secondary 52 55 | 47 50 4 4 1 2
Teachers, Colleges and Universities 36 42 32 | 37 2 3 0 1
Computer Equipment Operators 64 | 64 | 54 49 8.1 9 4 4
Supervisors, General Office 66 66 57 .55 7 | 10~ 3 3
Clerks, Scheduling and Distribution 38 44 33 37 4 5 2 3
Mail Carriers, Postal Service 17 34 15 31 2 3 0 1
Police 9 | 16 7 11 2 5 0 1
Guards, Private 21 23 18 17 3 5 1 1
Bus Drivers 45 47 38 36 7 10 2 3
FEMALE-DOMINATED OCCUPATIONS v
Administrative Support’ 79 78 71 67. 7 9 5 6
Registered Nurses 96 93 85 80 6 9 | 2 2

Note: Hispanics may be of any race.

Source: U.S. Bureau of Labor Statistics, Unpublished data from the Current Population Survey, 1983 and 1994,

These figures show that women of diverse racial and ethnic backgrounds have entered differ-
ent occupations at varying rates. Women of color remain underrepresented in most of the

professions shown in Table 2, except social work, where both black and Hispanic women are
overrepresented (relative to their share of the labor force as a whole). Black women are also
overrepresented as educational administrators, computer equipment operators, general office
superv1sors and bus drivers.

hOccupational Segregation

Occupational segregation is still a problem facing working women, with women being over-
represented in some occupanons and underrepresented in others. The amount of occupational
segregauon observed in the labor market can be measured by an index that quantifies the lack of
equality in the occupational distributions between two groups; its value ranges from O (perfect
equality) to 100 (perfect inequality). In 1990, the index of sex segregation was 53, meaning
that 53 percent of women or men would have to change occupations in order for women and
men to have equal representation across all occupations in the economy. Race-based segrega-
tion is less pervasive in employment than sex-based segregation when measured on a national
level (30 for black and white men in 1990 and 26 for black women and white women)*.

* Reskin, 1994.
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Although both race- and sex—based occupauonal segregatmn have declined 51gmﬁcant1y, and -
substantial occupational growth is pred1cted in the coming years, allowing opportunity for further
change, there are still many job markets in which there is virtually no competition between blacks
and whites or men and women.® This is precisely why we have affirmative action and equal opportu-
nity legislation; it promotes fair employment opportumtles so that people can compete for all jobs on
a more level playing field. : :

Earnings Growth

Figure 2 shows median annual earnings in constant dollars for full-time, year-round workers over
the past three decades. The graph shows that, consistently from 1967 through 1994, women have
earned less than men. However, the graph also shows a fairly continuous increase in black and ~
white women’s earnings, with no such increase for men. Real wages have been generally falling for
both black and white men since the early- to mid-seventies, while real earnings gains for black and
white women have been relatwely steady. Black men have also partially closed the gap with white
men, although most of the gains occurred prior to 1978. The graph shows that, in 1994, black women
still earn, on average, $4,000 less than black men annually, while white women’s earnings fall somewhere
between those of black men and women. Averaged together, all three groups still.earn about $10,000 less
per year than white men, despite the progress that has been made in c]osmg the gap.

Flgure 2,
Annual Median Earnings by Race and Gender,
in 1994 Dollars, of Full-Time, Year-Round Workers

Thousands of Dollars .

36

32

28

24

20

16

12
8 ‘ -e-\fyhite Male
_ |- Black Male
4 1o White Female |
.= Black Female
0 N st

T

1967 1971 1975 1979 1983 1987 1991

_ Source: U.S. Bureau of the Census, Unpublished data from the Curent Population Survey of various years.

5 Bielby and Baron, 1984.



'ACCOUNTING FOR PROGRESS — SOURCES OF CHANGE

It is clear that women and minority men have experienc‘ed some substantial gains in the labor
market, in terms of their earnings and their representation in certain occupations. But can all these
~ gains be attributed to affirmative action efforts? Changes in other social and economic factors, in
addltlon to laws and regulations; also affect employment and earnmgs

' The Impact of Other Factors

Both white womén and minorities, particularly blacks of both sexes, enjoyed an increase in educational
~ attainment during the time period in which affirmative action programs developed. Table 3 shows that the
proportion of black adults with at least a high school education has more than tripled since 1960; for whites,
the proportion approximately doubled. Although black men and women have near-equal levels of education,
a larger proportion of adult white men has completed four or more years of college, as.compared to white
women. Currently, however, more women are graduating from college than men; eventually all women,
white as well as black, are Iik’ely'to “catch up”. to men in college completion. ‘ ‘

Table 3. : ‘
Educatlonal Attamment by Race and Gender, 1960 to 1993

e

YEAR “ALL RACES WHITE BLACK
~ Male | Female Male | Female Male Female
. (percent) (percent) | (percent) | (percent) | (percent) | (percent)
Completed Four Years of High School or More - o ‘ '
1960 395 42,5 | 416 447 | 18.2 21.8
1965 | 48.0 499 | 50.2 | 522 | 258 | 28.4
~1970 51.9 | 52.8 54.0 55.0 30.1 | 325
1975 . - 63.1 1 621 65.0. | 64.1 41.6 433
1980 67.3 658 | 696 | 68.1 508 | 51.5.
1985 ‘ , 74.4 73.5 '76.0 '75.1 | 584 | 60.8
1990- 777 | 775 79.1 | 79.0 65.8 66.5
1991 | 785 783 | 798 ¢ 79.9 | 66.7 66.7
1992 - | 797 79.2 | 811 | 807 67.0 | 68.2
1993 | . 80.5 80.0 81.8 | 81.3 69.6 71.1
Completed Four Years of College or More ‘ S
1960 - ‘ 9.7 - 58 | 103 6.0 2.8 3.3
1965 - ‘ ' 120 7 127 | 73 | 49 4.5
1970 . 13.5. | 8.1 14.4 . 84 4.2 4.6
1975 176 10.6 18.4 - 11.0 6.7 6.2
1980 2001 12.8 21.3 13.3 8.4 8.3
1985 1231 16.0 240 | 163 11.2 11.0
1990 | 244 | 184 0253 | 190 | 119 10.8
1991 243 18.8 254 | 193 11.4 11.6
1992 . | 243 186 | 252 | 191 11,9 12.0
1993 o 24.8 19.2 | 25.7 19.7 | 11.9 12.4

Note: Population 25 years and older.
Source: U.S. Department of Commerce, Bureau of the Census, Statistical Abstract 1994 157.
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Employment success for women and m1nor1t1es can be partlally attr1buted to the 1ncreased
levels of education they have attained. Educatlon is the single most important factor affecting
-earnings--those with more education receive hlghersalarres on average, than those with less.

- Improved access to education is most likely due to other federal civil rights legislation, as well as
to a generally rlslng standard of 11v1ng that has enabled people to 1nvest more in educatlon '

Economic factors have also affected the. labor market experiences of women and minorities.
. For women, the most important change has been a dramat1c increase in their labor force part1c1pa-
tion, as shown in Figure 3. . :
' . Flgure 3 . ' .

Trends in Labor Force Partrcrpatlon Rates of Women, 1960 and lanuary 1995, by Age

Percent in Labor Force

80

20

[=1960 w1995 |

) T . T L I— T T -
16-19 20-24 ~ 25-34 35-44 _ 45-54 ° " 55-64 . 65+

Age -

Source: U. S Bureau of Labor Statlstlcs mgloyment and Earmng February 1995 and U.S. Bureau of Labor Statistics,
Handbook of Labor Statlstlcs August 1989 4

On the demand s1de the economy has grown in the areas in wh1ch women are concentrated; occupa-
tions known as “pink collar jobs.” These include clerical work, retail sales jobs, teaching, ‘health care,
and social work. The growth in these fields enabled many black women to leave domestic service jobs, in
‘which they were highly concentrated before 1960, and enter a wide range of occupations with better pay.

On the supply side, women’s increased education is also associated with increased labor force partici-
patlon as women achieve higher levels of education, they-are more likely to participate in the labor force
in order to use their hard-earned skills. Also, changing cultural mores regarding child rearing and family
size, as well as changing consumption standards, affect women’s labor force decisions. In addition, -

- improved methods of birth control have likely affected women’s decisions regarding their labor force
' participation. The-Pregnancy Discrimination Act of 1978 has also led to further increases in’ work after
childbirth, particularly for white women.



The Impact of A‘ffirma tive Action and 'Title\Vll Enforcement Efforts.

The number of empirical studies attempting to measure the effects of affirmative action efforts by
employers has been limited by the general lack of data. One recent review of the research literature,
by Lee Badgett and Heidi Hartmann, published by the Joint Center for Political and Economic
Studies, found that enforcement by the OFCCP (representing that portion of affirmative action that
is required of federal contractors) has shown modest effécts in the intended direction. Contract
compliance increased the employment of women and minorities in contractor firms by more than
would have occurred anyway without these policies, but the effects were generally small. The
authors attributed the small effects to weak enforcement efforts. Hartmann and Badgett also re-
viewed the effects of Title VII enforcement on the earnings and employment of women and minori-
ties relative to white men and found a strongly positive correlation between enforcement efforts and
gains for women and minorities in the workforce (enforcement efforts were measured by the number
of investigations of charges and the number of settlements).® An IWPR study analyzing the effects
of the Pregnancy Discrimination Act (PDA) of 1978 found that the PDA led to increases in labor
force participation of women of child-bearing age and greater access to temporary disability insur--
ance for pregnant women workers with positive impact on the earnings of women.’

THE CONTINUING NEED FOR AFFIRMATIVE ACTION

- Because affirmative action remedies are controversial, and women and minority males have
made substantial progress, we must ask whether these programs are still needed. Have the gains
that these groups enjoyed in the eighties and nineties, because of the success of affirmative action
and changes in other factors, reached their conclusion? Or is further progress required? Are affir-
mative action policies the best way to achieve further gains? -

The evidence clearly suggests that women and minorities still face discrimination in the labor
market. The index of sex segregation is substantially greater than it would be if all barriers to
occupational choice for women and men were removed, and earnings of women and men are still far
from equal. In addition, some of the “natural” opportunities that women experienced as the demand
for their labor grew are likely to decline in the future. Jobs in services, health care, and education
are not expected to grow as quickly as they have for the past several decades.

And while the pay gap between men and women has been closing, men’s real wages are likely to
rise again as productivity increases at a faster rate. The result is likely to be a widening wage gap
between women and men, absent all other factors which narrow the gap. Women’s wages will have
to increase at an even faster rate than they have in order to continue to close the wage gap.

Without strong anti-discrimination and affirmative action policies, the progress of women in the
labor market is likely to slow. In their survey of Philadelphia firms, Konrad and Linnehan found
that most of the employers surveyed would not have implemented affirmative action programs had
the government not required them to do so. The reluctance of employers to voluntarily implement
these programs emphasizes the need for continued government action.

® Badgett and Hartmann, 1995.
7 Spalter-Roth et al., 1990,
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A Conversation on Race and Affirmative Action

Robert H. Bork, AEI's John M. Olin
Scholar in Legal Studies, and Roger Wilkins,
Clarence J. Robinson Professor of History
and American Culture, George Mason
University, met at AEI on April 11, 1995, to
discuss the theory and practice of affirmative
action. The session, moderated by Ben J.
Wattenberg, senior fellow, was part of AETs
Amgen Forum, a series of public policy
debates, lectures, and conferences sponsored
by Amgen, Inc. An edited summary of the
discussion follows.

Robert H. Bork

Preferential policies for groups said to be
disadvantaged or discriminated against have
been tried all over the world. Almost every-
where they have the same results: the policies
are announced as temporary, but not only
are they not temporary, they endure and
expand to include more and more groups. In
the United States today, affirmative action
programs actually apply to two-thirds of the
American population.

Preferential policies also create group
hostilities. Some societies that have employed
these policies have had bloody riots and, in
at least one case, a civil war. Certainly, group
hostilities between the races are rising in
some segments of the U.S. population, most
notably in our universities.

Affirmative action harms both blacks
and whites. Whites are obviously harmed
when someone who has never discriminated
against anyone loses a chance for a job or a
place in college to someone who has never

1150 Seventeenth Street, N.W., Washington, D.C. 20036

been discriminated against on a criterion
other than merit.

But blacks and Hispanics are harmed as
well, as when top universities competing for
minority students admit applicants who are
not fully qualified for a particular institution.
Seventy percent of the black students who
matriculate at the University of California at
Berkeley, for example, fail to graduate. Many
of these students would have gotten a fine
education and graduated had they gone to
less demanding schools. Minorities also suf-
fer when their legitimate accomplishments
are rendered suspect by the existence of
affirmative action.

Of all the groups seeking to benefit from
affirmative action programs, I believe that
black Americans are the only ones with
anything approaching a legitimate claim. I
would therefore abolish affirmative action
for women and other ethnic groups right
now and phase it out gradually for blacks in
some way that does not cause excessive pain
and suffering,.

Roger Wilkins

Let me stipulate at the outset that affirma-
tive action is not always practiced perfectly.
There have been occasions where, for racial
reasons, a black person was placed in some
job or position where a qualified white per-
son might otherwise have been placed. If that
were not the case, why would Judge Bork be
a scholar here at AEI and Clarence Thomas
a justice on the Supreme Court? George
Bush gave affirmative action a bad name!
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Nonetheless, I am a strong proponent
of affirmative action—not as an African
American or, obviously, as a woman or an
Asian American—but as an American who
has lived here for sixty-three years and
whose family helped to build this country as
slaves and as free people. I support affirma-
tive action because it is good for my country.

I was born in a segregated America. I
remember the enormously talented people
of my parents’ and grandparents’ generations
whose lives were stunted by a culture thick
with racism. Over the past thirty years, a
more meritocratic America than the one into
which I was born has begun to develop and
to utilize a broader array of the talents of all
its citizens.

America is not a perfect country, and
affirmative action is not a perfect program.
But Lord knows, when I look at women
working on telephone lines, blacks editing
major newspapers, other minorities serving
on the faculties of distinguished universities,
and even an integrated Detroit police force
in place of the all-white police that we feared
when I was a student at the University of
Michigan in the 1940s and 1950s, I know I
am seeing a better America.

Affirmative action did not drop down out
of the sky to punish white men. Americans
developed affirmative action because we
had significant problems of exclusion, denial,
unfairness, and limited opportunity for a
whole range of people. Blacks have had 346
years of negative action and denied opportu-
nities, while for whites those opportunities
accumulated across the generations. We have
not come near to correcting the damage done
in the first 346 years in the past 31, but we
are making progress.

It is unfortunate that racial conversations
in the United States are so rarely civil. There
is a lot of mythology and ignorance about
race in America, and more than a few politi-
cians who are flat-out demagogues on the
subject. They say the most outrageous things
in the most pleasant tones and expect you to
reply in a civil way to outrageous falsehoods.

A few weeks ago, the Speaker of the
House of Representatives—a man with a

Ph.D. in history—was asked whether he
did not think that the centuries of oppression
suffered by black people in the United States
made affirmative action justified in the case
of blacks. This most famous former history
professor in the United States said, “No.
What happened to blacks could be said of
any number of Americans-—for instance,
the Irish, who were discriminated against by
the English.”

That is not civil. That is not truthful. That
is not a responsible use of the great mega-
phone that this man has. So if black people
get upset, it is not because we are inherently
mean, but because we feel abused and bru-
talized by such terribly irresponsible uses
of power.

Mr. Bork

Professor Wilkins referred to the fact that
many more blacks, women, and others are
now working in certain desirable occupations
than they were in the past. In fact, if one
examines the trend lines in blacks” and
women’s employment starting well before
the major civil rights laws of the 1960s, as
such scholars as Thomas Sowell and Charles
Murray have done, one could have predicted
that blacks and women would be pretty much
where they are today without any government
action. It might have taken a bit longer with-
out the laws, but it is clear that the old barriers
were already breaking down.

‘On the negative side, I have seen two
separate estimates that the gross national
product is 4 percent lower than it would be
otherwise because of affirmative action. If
that is so, then we have paid an enormous
price, both in money and in increased social
hostility, to accomplish not much at all.

Mr. Wilkins

I just do not believe that. If you look at the
dramatic improvements in the lives of blacks
and women in this country since 1965, you
cannot deny that the laws and policies of
the past thirty years have had a tremendous
impact.
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With respect to affirmative action making
the accomplishments of minorities somehow
suspect, do you really think whites look down
on a black college graduate with a good job
who was helped by some affirmative action -
program more than they look down on a poor
black who is not even working?

Mr. Bork

I must cite Thomas Sowell again, because
he says it best; “Prejudice is free, but discrim-
ination has costs,” One of the reasons that

discrimination was bréaking down in this

country is that, as businesses discovered how
much it really costs to dlscnmmate they
stopped doing it.

One example Sowell givesis that of the
bus companles in the South that opposed -
government decrees requiring them to segre-
gate their passengers—not because they
were good-hearted folks, but because it cost
them customers. Discrimination costs money
to businesses that engage in it. That—not .
affirmative action—is why it was breakmg
down steadily.

Mr. Wilkins

So far we have been discussing affirmative
action as if it somehow began to operate
in a society where everyone was equal. Well,
that is just not true. Affirmative action was
developed in order to combat real fears and
tenacious racism and sexism, all of which
still exist in this society today. As Justice
Harry Blackmun said in the Bakke case, in
overcoming racism we have to take race
into account.

Many argue that when you take race into
account, then somehow white people are
deeply harmed. I think that is wrong. What
has really happened has been that white men,
who enjoyed wonderful advantages in many
aspects of American life up to 1965, are now
forced to compete with women and minorities
for all kinds of good things, and they do not
like that. I do not believe that affirmative

action, properly applied and used, is reverse
discrimination,
Finally, blacks in. Amenca know darn well

-that affirmative action has not caused people

to be upset with each other racially. There
have been racial problems in America since
1619, when the first blacks were delivered
here; there were racial problems in the 1930s,
1940s, and 1950s; and-there are going to be .
racial problems through the next century: not
because .of affirmative action, but because
racism is a deep and permanent part of
American culture.

- Mr. Bork

I am not so sure about racism being a deep
and permanent part of American society, but
I agree that there will be color-consciousness
for aslong as this country exists. I do wish to
point out, however, that affirmative action
has almost nothing to do with discrimination.
This country is thick with laws and agencies
designed to root out discrimination, such as
the EEOC and the Civil Rights Division of
the Department of Education.. We have all
sorts of contract compliance boards monitor-
ing employment. Discrimination can be wiped
out by these and other statutes and agencies
and by private lawsuits. Therefore, anybody
who gets a job today because of affirmative
action is someone who cannot show that he
was discriminated against. The only way
affirmative action benefits somebody who
has actually been discriminated against is by
sheer coincidence.

Mr. Wilkins

Let me tell you how it used to work in the
days before affirmative action. As far back
as the days of President Franklin Roosevelt,
there were federal agencies with names like
the Fair Employment Practices Commission
that investigated complaints about discrimi-
nation by companies that received govern-
ment contracts. When asked why they did
not have any black employees, these compa-
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nies would always say, “We tried, but we
couldn’t find any.” And since these agencies
had no teeth, no enforcement authority,
nothing was ever changed. That is why we
need goals and timetables: because in deal-
ing with some people, relying on good faith-
is not enough.

Affirmative action does not help just black
people, it helps white people as well. When
youngsters from different backgrounds come
together in a university and learn that much
of the awful stuff they hear about each other
is not true, all of us benefit.

On the issue of the permanence of prefer-
ential policies, I believe we are not near the
point where we can think of getting rid of
them now. But there is nothing wrong with
setting up a procedure whereby they are
reviewed every fifteen years or S0 to see
where we are.

There is no escaping the fact that blacks
and whites have different perspectives on.
American society. We blacks have had expe-
riences in América that most whites will never
have. I have had the Los Angeles Police
Department point loaded guns at me as they
pulled me from a car in which I was riding

J‘.‘a}
Y

-with a white man. I was dressed in a coat and

tie, and in fact was at the time an employee
of the federal government. Well, that does

give a person a certain attitude about the
LAPD and about, the police in other places
that white Americans would have a hard
time understanding.

It is difficult to have civil conversations
when people refuse to admit the solid
evidence you bring to the table from the
experiences of your life. It is difficult for
white Americans to deal with these things,
because it is a part of this culture to dis-
miss the experiences of black Americans
and to superimpose on us the preconceived
notions that many—not all, but many—
white Americans hold.

Every white-American who opposes affir-
mative action is not a racist. But some of the
white Americans who oppose affirmative

‘action are most definitely deep-in-the-bone
racists.

{This conference summary was prepared by
Lynn-Marie Luffman.]
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TESTIMONY OF CONGRESSMAN TOM’ CAMP‘BELL' OF CALIFORNIA IN
SUPPORT OF 8. 1085 “THE EQUAL OPPORTUNITY ACT OF 1995"
BEFORE THE SENATE COMMITTEE ON LABOR AND HUMAN RESOURCES
Apnl 30,1996

Chairwoman Kassebaum, members of the Committee, thank ymi for.inviting me to testify-
before you tdday m favor of S.1085, “The Equal Oppoxltunity‘ ‘i,\ct;of 1995.”

I would like to focus my com‘n#:nts on the general proposition that S. 1085 addresses;
namely, that it is morally wrong for the g.ov;frnr.ner‘l? to discriminate between its citizeﬁs on the
basis of their race. Every&xihg else is secondary. I can give you examples showing that
affirmative act?on has been eaunte;producﬁve, and the supporters of it can point to péople they
claim who have benefited from it. But if we never depart 'from}the ﬁmdamentai issue of whetl;er
it is right or wrong, we will have the gui;iance we need to answer this question. |

I had the ex;eptional honor to clerk for justice Byron White in 1987, the year California
v. Bakke was decided. Because I was the only u@Med law clerk, I was given the task of
reading the entire history of the 1964 Civil Rights Act. Itjtook.me ovg:r‘ thre;a months. Then |
briefed the Justice on what I found. Whét I fountvitwas a commitment to the principle I have
stated today -- that the government must not discriminate against its citizens on the basis of race.
No one afguéd that you can usé race provided, on balance, it did more good than hannm creating
role models. No one said that you can use race to distinguish among its éiﬁzens if it creates a

diverse work place and mirrors the diversity of America. Hubert Humphrey, Senator Clifford

Case, Congressman Morris Udall -- heroes of the civil rights movement to a person argued that it

- was morally wrong for the government to distinguish among citizens on the basis of race. That .

is why Title VI was put into the Civil Rights Act in 1964, and which was at issue in Bakke.
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" Let me turn'to the Bakke decision. Do you recognize how very narrowly we decided to
go c}own this path?. Itwasa f;)ur-tro-one-to-foqr decision. Fo& Justices said it was acceptable for
the University of California at Davis to use racial éonsideratiené in it’s admission poliéy. Four
J;sﬁces said. it wéganever acceptable to use racial considerations, and oniy one, Justice Pﬁwell
said it was accéptable to race, but just_a little bit; an intellectually indefensible position, rejected
by ‘the‘ eight other Justices. Among the four who rejected the use of race were Justices Stewart,
~ Stevens, Chief Justice Burger and Rehr;éuist, now Chief vJ ustice. Our liberal friends tend to
dismiss deciéions by Burger and Rehnquist; they are wrong to do so. But to them I pointto
Justices Stewart and Stevens. No one accuses the late Justice Stewart as being a far-right
consewétive. And Justice Ste?éns is prébably the ;‘;IOSI Iiberai member of the Supreme Court
today.

When I was reading the legislative history of ;the Civil Rights Act, I was also given the
task of reading all of the briefs in the M@ case. They go uncommented upon today, but if you
go back and look at those who subr;w.itted amicus curje briefs and read them you get a strong
sense of the danger many felt at the notion of the government using race. For example, B’nai
B'rith subniit’ged a brief which said that is all well and good for the University of California at
Davis Medical; School to crez;te 15 places for blacks only, which they did, until you realize that
the those who don’t gef into this pool of applicants even to be considered were more likely t;:> be -
Jewish than genﬁle. |

The Bakke case held that you could ﬁse racial considerations, a little bit, five-to-four. If
one Justice had held to the:principle‘ the other four Justices did, we would have never gone down

this road, and what we would have had is a praginatic and effective program to help those people



in need regardless of their race. Had this happened, I'm convinced that the history of race
relations in our country over the last 20 years would bave been changed for the better.

Because of thé pés}tion I take,' I do not devote amuch time in nﬁy remarks as to how
afﬁrmétive action has done harm.. There are many others who can make this case very well.
And there are others wbo can come back and say it does good. Abstract from that: ~‘.x’ou cannot
AO good by doing bad. But in my State of Califomiai had one experience as a Congressman &at

I thought I would conclude with. |

When I ﬁrst served in the House of Representatives, I received a letter in my office
from a constituent who had applied to Boalt Hall, the University of California’s Law School at
Berkeley. She had receivled a response from the University of California saying that, “you are
number 43 on the Asian waiting list.;’ This is not 1§49, not 1899, this is 1989 when I was a
freshman congressman. There was a blank ip the letter where the number “43" was \mitten in
and another blank where the word “Asian” was written in before the words “waiting list” to tell
her where she stopd in the eyes of the smté. Is there is aﬁy purpérted géod that can justify.that“
To tell her that she is viewed by her state as number 43 for an Asian? This state tl;at did not give
Chinese-Americans the right to sue in civil court until the later part of the Century? My state
ihat went along with the internment of Japanese-Americans purely on the basis of their race
;luring the Second ‘World War? My state that coined the hideous phrase, “Chinaman’s chance™
because it was the Chinaman who was senf to put the explosives in the Sierra Nevada when
k'l ding the railroads, an;:i if the Chinaman came back after the explosives went of’f, that was
alright, but if he did not, well, that was the “Chinaman’s chance”™? My state told a ciﬁzen tﬁat
she was number 43 on the As;an waiting Iist. Youcan’tdo right by doing wrong.

|
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I believe S. 1085 successfully addresses this proposition b);' seeking to do away with
preferences, set-asides and quotas of any kind_in federal contracting; That is why I am happy to
testify in favor of this bill 'tqday.

Thank you Chairwoman Kassebaum for the opportunity to testify before you today I

wxll be happy to answer any questions you or the Committee members may have.

##
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HEARING ON
S. 1085 - THE EQUAL OPPORTUNITY ACT

. Testimony of
REPRESENTATIVE CHARLES T. CANADY (R-FL)

Senate Committee on Labor and Human Resources -
Tuesday, April 30, 1996
Room 430, Dirksen Senate Office Building

Chairman Kassebaum and Members of the Committee, I thank you for the opportunity
to testify at this important hearing. As you may know, [ am the lead sponsor of the Equal
Opportunity Act, the legislation we will discuss this morning. Senator Dole and I introduced
the bill last summer on July 27. This legislation will, if enacted, end the use of race and
gender preferences by the federal government in federal employment federal contracting, -
and in the administration of other federal programs.

The principles of equal treatment and nondiscrimination on which this legislation is
based are principles which are the heart of the American experience. They embody an ideal
which generations of Americans have honored and sought to realize -- an ideal to which we
as a people have long aspired, but an ideal which we have never fully attained in our life as
a nation. . : -

In just over two weeks from today -- on May 18 -- we will mark the 100th
anniversary of the Supreme Court’s decision in Plessy v. Ferguson -- the decision which
represents the culmination of disappointment in the struggle for equality before the law
during the 16th Century.

In Plessy by a seven to one majority, the Supreme Court held that Louisiana’s law -
requiring railroads to provide racially separate accommodations did not violate either the 13th
or the 14th Amendments. Justice Henry Billings Brown, in delivering the Court’s opinion,
explained the difference between a distinction based on race and prohibited discrimination:

A statute which implies merely a legal distinction between the white and colored
races...has no tendency to destroy the legal equality of the two races, or to reestablish
a state of involuntary servitude. . :

Brown went on to observe that "in the nature of things” the 14th Amendment "could not
have been intended to abolish distinctions based upon color...” According to Brown, the
14th Amendment challenge in Plessy "reduces itself to the question whether the statute of



Louisiana is a reasonable regulation.” Brown then concluded: "we cannot say that a law
which authorizes or even requires the separation of the races is unreasonable...”

Although the segregationist doctrine embodied in Plessy has been rejected by the
Courts -- most strikingly in Brown v. Board of Education -- the case itself has never been
directly overruled. Indeed, the core holding of Plessy that government may make reasonable
distinctions in the treatment of its citizens based on the|r race remains the law of the land.

: Although Justice Harlan’s dissent in Plg§§y has been vmdlcated by hlstory, the
principle so eloquently articulated in that dissent has not finally been accepted by the courts.
In words that would often be cited by those seeking to overthrow the Jim Crow system,
Justice Harlan pronounced:

Our Constitution is color blind... The law regards man as man, and takes no account
of his surroundings or of his color when his civil rights as guaranteed by the Supreme
law of the land are involved.

Harlan found the Louisiana statute unconstitutional because "the Constitution of the
United States does not...permit any public authority to know the race of those entitled to be
protected in the enjoyment of "their civil rights.” Simply put, government may not "have
regard to the race of citizens when the civil rights of those citizens are involved.”

The color-blind ideal was the touchstone of the American civil rights movement until
the mid-1960s. In 1947, Thurgood Marshall representing'the NAACP Legal Defense and
'Educational Fund, in a brief for a black student denied admission to the segregated
University of Oklahoma law school, stated that principle unequxvocally

Classifications and distinctions based on race or color have no moral or legal validity
in our society.” They are contrary to our constitution and laws...

In the face of the vociferous opposition to the Equail Opportunity Act and any other
proposal to end the use of preferences, we would do well to remember the long battle that
was fought to establish a legal order based on the principle set forth in Justice’s Harlan's
dissent.

Professor Andrew Kull in his admirable history The Color-Blind Constituti
identifies the centrality of the color-blind principle to the civil rights movement:

The undeniable fact is that over a period of some 125 years ending only in the late
1960s, the American civil rights movement first elaborated, then held as its unvarying
political objective a rule of law requiring the color-blind treatment of individuals.




In 1964, the Umted States Congress took a great stride forward toward the realization
of that objective. With the passage of the Civil Rights Act of 1964, the Congress established
a national policy against discrimination based on race and sex. It is the supreme irony of the
modern civil rights movement that this crowning achievement was soon followed by the
creation of a system of preferences based on race and gender -- a system contrived first by
administrative agencies and the federal courts; and then accepted and expandcd by the
Congress.

The 1964 Civil Rights Act constituted an unequivocal statement that Americans should
be treated as individuals and not as members of racial or gender groups -- an unequivocal
statement that no American should be subject to discrimination, which Sen. Hubert
Humphrey -- the chief Senate sponsor of the legislation -- dcﬁned asa d_lmmugg in
treatment gwen to different individuals because of their different race.”

Yet the ink was hardly dry on the 1964 law when a process of equivocation began,
and the system of preferences was erected piece by piece. This took place not because -
Congress had failed to express its intention clearly, but because of a court system and an
administrative structure determined to pursue. their own purposes despite the clearly
expressed purpose of the Congress.’

Since the issue of unposmg quotas or granting preferences based on race to ,
compensate for historical wrongs had been the subject of controversy during the year
preceding Congressional consideration of the 1964 Act, Congress was careful to directly
address the issue in the text of the law. Section 703(j) of the Act stated that nothing in Title
VII of the Act "shall be interpreted to require any employer...to grant preferential treatment -
to any individual to any group because of the race...of such individual or group..." in order
to maintain a racial balance. The managers of Title VII, Senator Clark of Pennsylvania and
Senator Case of New Jersey, had submitted a joint memorandum on the subject where they
stated

...[A]ny deliberate attempt to maintain a racial balance, whatever such a balance may
be, would involve a violation of title VII because maintaining such a balance would
require an employer to hire or refuse to hire on the basis of race. It must be
emphasized that discrimination is prohibited to any individual.

It is hard -- I think, impossible -- to imagine a clearer, more unambiguous s -ement
of congressional intent on the subject of racial preferences. In the face of this directly
expressed purpose in the law, the bureaucracy and the courts decided to chart their own
course. In place of the principles of individual rights, equal opportunity and
nondiscrimination embodied in the 1964 Civil Rights Act, the Courts and the bureaucracy
moved forward with the establishment of a system based on the concepts of proportional
cpresentation, group entitlement, and guaranteed results.
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This approach was adumbrated by Judge John Minor W:sdom of the 5th Circuit in

“United States v, Jefferson County where he upheld school desegregation guidelines
promulgated by the Ofﬁce of Education under Title VI of the 1964 Act and stated:

The Consntunon ls both color blind and golgg conscious... The criterion is the
relevancy of golg_r_ to a legitimate governmental purpose.

The concepts of proportional representation, group entitlement, and guaranteed results
found full-blown expression in the Nixon Administration’s Labor Department Order No. 4,
which was first issued in November of 1969 and was aimed at the activities of all federal
contractors. That Order stated: "The rate of minority applicants recruited should
approximate or equal the rate of minorities to the applicant population in each location.” A
more direct conflict with the provision of Section 703(j) of the 1964 Civil Rights Act would
be impossible to devise.

After a minor flap over Order No. 4, a revised order was issued by the Department
of Labor in February of 1970. No substantive changes were made. The revised Order No.
4 provided that the affirmative action programs adopted by contractors must include "goals
and timetables to which the contractor’s good faith efforts must be directed to correct...
deficiencies” in the "utilization of minority groups.” This construct of goals and timetables
to ensure the proper utilization of minority groups clearly envisioned a system in which
group identity would be a factor -- often the decisive factor -- in hiring decmons
Distinctions in treatment would be made on the basis of race.

The concept of proportional representation embodied in Order No. 4 not only defied
the intent of Section 703(j) of the 1964 Act, but also contravened the express
nondiscrimination provisions of the Executive Order it was issued to implement. The course
was set by the bureaucracy, and the courts did little to interfere.

With few exceptions, until the Supreme Court decided the Adarand case last year, the
color-blind ideal was in eclipse. Year after year the system of preferences granted or
imposed by the federal government grew -- with the active support of the Congress itself.

The dominant attitude was captured in 1978 in the opinion of Justice Blackmun in the
akke Case, which dealt with a California medical school’s policy of preferential admissions’
for minority studems Justice Blackmun dlsullcd the rationale for prefercnnal policies. He
said:

" "In order to get beyond racism, we must first take account of race...In order
to treat some persons equally, we must treat them differently.”

In the face of the provision of Title VI of the 1964 Civil Rights Act that "no pérson ‘
in the United States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any



program or activity receiving Federal financial assistance,” the closely divided Court in
Bakke recognized that race could at least be a factor in determining eligibility for admission
to an educational institution receiving federal financial assistance.

The system of preferences is based on the notion that we can only overcome our
history of discrimination by practicing discrimination. To guarantee the equitable
apportionment of opportunities, Americans must be divided, sorted and classified by race and
gender. It is the responsibility of government not to create a level playing field for all
Americans but to determine outcomes based on race and.gender. Rather than dealing with its
citizens as unique individuals who are equal in the eyes of the law, the government of the
United States must treat everyone as group members -- as people whose biological
characteristic determine the scope of their claims on government.

The Equal Opportunity Act rejects this vision of America. It would overturn the status
quo of race and gender preferences and return to the principles on which the Civil Rights Act
of 1964 was based. In place of group rights it would establish respect for individual rights.

It is very important to focus on the specific provisions of the Equal Opportunity Act.
Simply stated, S. 1085 would prohibit the federal government from intentionally
discriminating against, or granting a preference to, any person or group based in whole or in
part on race, color, national origin, or sex, in three areas: federal contracting, federal
employment, and the administration of other federally conducted programs. In addition, it
would prevent the federal government from requiring or encouraging federal contractors to
discriminate or grant preferences based on race or sex:

Let me elaborate on a few key points. First, the bill applies only to federal programs
and activities; it therefore does not affect programs or policies administered by state and
local governments, the private sector, or colleges and universities.

Second, the Equal Opportunity Act does not affect our comprehensive regime of
antidiscrimination laws. All forms of racial and sex-based discrimination that are illegal
under current law would remain so under the Equal Opportunity Act. In addition, all
remedies currently available to individuals who have been discriminated against will remain
completely unaffected under this bill. Though you will hear claims to the contrary, it is
simply not the case that this bill "weakens,” "undermines,” or otherwise affects laws that
make it illegal to discriminate on the basis of race and sex.

Third, the bill draws an important distinction between preferential treatment and
affirmative action; the former is prohibited, and the latter, properly understood, is permitted
and expressly protected. [ think we all recognize that the term "affirmative action" has come
to describe a whole range of measures, from casting a wider net at the recruiting and
outreach stage, to outright quotas, set-asides, ard other numerical preferences. Section 3 of
‘the Equal Opportunity Act expressly provides that the government may continue all
nonpreferential forms of affirmative action. Steps taken to increase the size of the applicant
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pool for a contracting or employment opportunity -- even steps targeted at women and
minorities -- are permissible, so long as, at the decision stage, all applicants are judged in a
nondiscriminatory manner without regard to race or sex.

If the bill does not affect antidiscrimination laws or nonpreferential forms of
-affirmative action, then what does it.do? It would, in short, put an end to all federal
programs that require the government to take into account the race or sex of American
citizens, and to treat them differently based on what group they belong to. There is
frustrating unwillingness on the part of many people to acknowledge what we all know --
namely, that there are many, many such programs and policies currently being administered
by the federal government. Contracting set asides and bid preferences, grant programs
targeted solely at women and minorities, and hiring and personnel systems that are driven by
numerical goals and timetables -- these are all preference programs that, on their face,
discriminate on the basis of race and sex. And these are the programs that would be
eliminated under S. 1085. '

The heart of the Equal Opportunity Act is found in its definition of preference. The
bill, as introduced last summer, defines the term "grant a preference” to mean the "use of
any preferential treatment and includes but is not limited to any use of a quota, set-aside,
numerical goal, timetable, or other numerical objective.” (I should note that this definition
was slightly amended in the version of the bill recently passed by the House Subcommittee
on the Constitution. In the amended version, the bill provides that the "term ’preference’
means an advantage of any kind, and includes a quota, set-aside, numerical goal, timetable,
or other numerical objective.”) These functional definitions make clear that it is not what we
call a policy, a practice or a program that determines its appropriateness. The test is how
that policy, practice, or program operates. If the policy, practice, or program gives an
advantage of any kind to individuals because of their race or gender it is unlawful.

Those who oppose the Equal Opportunity Act have the burden of explaining why
anyone should receive "an advantage of any kind" based on race or gender. The supporters
- of preferences realize that this burden is indeed a heavy one. They understand that the
American people are opposed to the system of preferential treatment that has been created
over the years since 1964. They know the power of the principles of equal treatment and
nondiscrimination. They know that Americans have an instinctive respect for individual
rights.

The defenders of the status quo of preferential treatment have chosen not to et this
challenge. They have decided that a principled defense of group rights and proportional
representation would not be successful since it is so clearly at odds with values that are
central to the American experience. So rather than attempting such a principled defense of
preferences, they have launched a campaign of confusion and distortion. The recent barrage
against the Equal Opportunity Act is just the most recent phase of the long-standing effort to
conceal the realities of the preferential system from the American people.




[ could cite many examples of the distortions used to defend the status quo and to
attack the Equal Opportunity Act. But the remarks delivered by President Clinton at the
National Archives on July 19, 1995 -- the President’s famous "mend it, don’t end it" speech
-- stands as the epitome of distortions in defense of the status quo of preferences. The
President’s speech is a handy compendium of the rhetorical devices used to obscure the
issues and to mislead the American people.

The core of the President’s speech is found in the four éo-called "standards of
fairness" for affirmative action programs. The President summarized these standards as
follows:

No quotas in theory or practice; no illegal discrimination of any kind, including
reverse discrimination; no preference for people who are not qualified for any job or
other opportunity; and as soon as the program has succeeded, it must be retired. Any
program that doesn’t meet t.hese four principles must be eliminated or reformed to
~ meet them. , '

This statement represents an attempt to redescribe and redefine reality; in it words are
stripped of their ordinary, commonly understood. meaning, and infused with a new meaning.

When the President says "no quotas,” he means that the totally unqualified should not
be hired simply because of their race or gender under a system that has a hard and fast
requirement that on established number or percentage of a particular group be hired. More
fundamentally, when the President says he is against "quotas,” he signals his recognition that
the American people are against quotas, and that some other terminology must be used to
describe the system of preferences based on race and gender, a system which apportions
benefits based on group membership.

When the President says "no preferences for the unqualified,” he conveniently glosses
over the fact that individuals who are more qualified are systematically denied jobs and other
opportunities solely because they belong to the wrong racial or gender group.

When the President says that "as soon as a program has succeeded, it must be
retired,” he fails to specify the standards for success; and he fails to tell us when we can
expect these supposedly temporary programs to' end. When the President says we should |
have "no illegal discrimination of any kind," he fails to explain how the system of counting
by race and gender can be reconciled with either the letter or the spirit of the Civil Rights -
Act of 1964.

The President and the other defenders of preferential policies have constructed a
fictitious world, a world where discrimination pure and simple is called just.



The Equal Opportunity Act rejects that fictitious world. It rejecfs the false
descriptions of the programs, policies and practices of the federal government which have
been foisted on the American: p,eopl'e by the defenders of the status quo.

The Equal Opportunity Act is based on an understandmg of the flaws of the system of
preferences based on race and gender. :

. It recognizes that the system of prefcrences unfairly places burdens on and denies
opportunities to those who have been guilty of no wrongdoing -- simply because of their race
or gender -- while granting benefits to individuals who are not victims of discriminatory
conduct.

The Equal Opportunity Act is based on an understanding that the existence of the .
system of race and gender preferences unfairly casts a cloud over the accomplishments of
individuals who are members of favored groups -- and deprives those individuals of the full
measure -of respect they are due for their individual achievements.

Finally, and most importantly, the Equal Opportunity Act is based on the recognition
that the system of race and gender preferences sends a message from government to the
American people that we should think along racial and gender lines -- a message which only
reinforces prejudice and discrimination in our-society. :

With that, [ would like to thank the Committee again for permitting me to testify, and
I look forward to receiving any questions you might have about the Equal Opportunity Act.
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~ For more than three centuries, in one form or another, race has been both this country’s
deepest flaw and its cheapest shot. Each period has produced its own version of each, depending
upon the quality of its leadership and the shape of events. The nation’s leadership is once again
being tested on race, and the events include a Presidential campaign, pervasive evidence of
severe racial polarization and daily reports of overt racism. »

Race is so resilient a temptation in American life that it often crowds out other
phenomena. The emerging debate on affirmative action presents an especially ironic case. Race
has animated and energized the controversy. However, because affirmative action in
employment today primarily assists those with education and training, the largest group of these
beneficiaries, not only numerically but proportionately, is women. This, of course, is because
women'’s life chances are similar to those of men and are unlike the lives of minorities, many of
whom are still struggling with poverty and disadvantage. This particular irony is compounded
by S. 1085, the so called Equal Opportunity Act of 1995 or the Dole-Canady bill to abolish all
affirmative remedies. Though the controversy about affirmative action has always been driven
by the race of the minority rather than the gender of the majority, gender is treated more harshly
and arbitrarily in this bill in ways I will mention later. This result would seem to drive home the
oldest lesson about group harmony and toleration -- that action motivated by racial fear or
politics cannot be contained, but inexorably spreads to first one group and then the next.

You have asked me to discuss the Dole-Canady bill and its potential effects on
affirmative action. I think that I could be most useful if I did so by bringing to bear my own
experience as a former chair of the Equal Employment Opportunity Commission and a former
chair of the New York City Commission on Human Rights. While I was at the EEOC, we
developed Affirmative Actfon Guidelines for the purpose of helping employers avoid
discriminating against some while eliminating discrimination against others. These Guidelines
are attached to this testimony. The EEOC, of course, has jurisdiction over employment
discrimination. Today affirmative action, as developed in employment, often is used or is bean
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are attached to this testimony. The EEOC, of course, has jurisdiction over employment
discrimination. Today affirmative action, as developed in employment, often is used or is being
. incorporated into other areas, such as procurement. Affirmative action in employment, which
has been developed and ratified by the courts, is the generic model and the most instructive in
discussing this subject in other areas.

The New York City law encompassed all forms of discrimination. In New York, I
worked not only to remedy discrimination but, in doing so, to use mechanisms that avoided racial
preference, polarization, and tension among New York City’s numerous and extraordinary array
of racial and ethnic groups. As chair of the New York City Commission, I used strong and
effective affirmative action, including goals and timetables, in the city where the major Jewish
organizations are headquartered. My experience in New York is noteworthy because American
Jews have been perhaps the group most victimized by quotas. Virtually all the Jewish groups
supported my affirmative action work, including goals and timetables, and later supported my
candidacy when President Carter nominated me to chair the EEOC. This experience, as well as
the documented testimony of most of the major Jewish organizations supporting affirmative
action in general and goals and timetables in particular, is persuasive evidence that goals and
~ timetables do not generally lead to quotas. - : ;

I would prefer to simply pass on the self evident question of the need for strong remedies
to end discrimination against people of color and women in this country. Even opponents of
affirmative action, I believe, would have to concede that equal treatment is not nearly a reality
for many minorities and women, that discrimination against them persists, and that the
discrimination they face is far more prevalent than discrimination against white males based on
their race and gender. Rather, I would like to spend most of this testimony examining the Dole-
Canady bill in light of extremely restrictive existing safeguards against abuse of affirmative
action that make the bill punitive and unnecessary except as a partisan political vehicle.

In passing, however, I would like to catalogue by simple reference three perverse
. consequences that alone should discredit the bill. Among them are: (1) a lack of definition for
the term “preferential treatment,” a boundless term that invites delegitimation of whatever
modest remedies the bill would retain, and a term that will certainly promote litigation; (2) a
specific exemption allowing historically black colleges and universities to engage in '
discrimination against whites, an insult to their historic leadership and tradition of non-
discrimination (other predominantly black institutions, such as the University of the District of
Columbia, not so classified, as well as Hispanic institutions, presumably could not discriminate),
- and (3) an exemption allowing discrimination against women for national security or privacy
reasons, loopholes so large and untenable that they have long been discredited and would
disqualify many women from jobs they now hold.

Today, far from being a threat, affirmative action is swrrounded by a plethora of proven
safeguards, daunting new Supreme Court restrictions, and administrative limitations that should
lead this Committee to inquire whether the nation’s antidiscrimination effort has not already been
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severely undermined. Without any showing that affirmative action is no longer needed or that it

in fact has been significantly abused, the Dole-Canady bill disarms legitimate efforts to eliminate
discrimination. What the bill leaves is a small number of benign outreach mechanisms that have

almost a century of documented failure. ~

The courts led in requiring afﬁrrnative remedies, such as numerical indicators of progress,
because they found that the methods in use (such as outreach, the central feature of Dole-
. Canady) had produced almost no progress. Today, no one who is serious about eliminating
ancient and recalcitrant patterns of discrimination would return to the remedies of the 1950s, as-
this bill does. The 1964 Civil Rights Act, in succeeding the benign 1957 Civil Rights Act, .
deliberately opened the way for the modern remedies now in use. Nothing would increase the
cynicism of blacks more than to be told to repair to the old remedies that kept their fathers and
grandmothers in the backwaters of the labor force. Nothing would punish women and their
families more than outreach techniques that ajlow employers to recrult women to a pool but
continue to hire as before.

The careless and undocumented assertion that quotas result from goals and timetables has
no basis in fact. The bill’s authors have not even tried to meet the burden of demonstrating the
extent of abuse. They cite no statistical evidence. The usual anecdotal evidence is unpersuasive,
especially when measured against the countless millions of instances of legitimate and
systematic use of affirmative action in the workplace and the great strides women and mmontxes '
have made only as a result of strong affirmative action.

The same courts that are chiefly responsible for developing affirmative remedies have
also built strong safeguards. The Supreme Court has required that neutral measures be
considered before using race or sex based remedies; that remedies not be used to maintain a
balance, even if layoffs immediately undo remedial hiring or promotion; that remedies be time-
limited; that remedies be tightly tailored to the particular problem; that remedies be flexible; that
numerical remedies reflect the number of qualified minorities and women in the applicable pool;
that race or sex can be one but not the exclusive factor; that remedies not “unnecessarily
trammel” on others or discharge them from their positions, even if the existing workers received
their positions because of discriminatory practices; and that only good faith efforts, not actual
hiring of excluded individuals be required, even where there has been deliberate segregation.

"Beyond the safeguards developed by courts are others that operate as a matter of law. For
example, because goals are remedial, they automatically become illegal once the employment
system is operating effectively to bring in members of the excluded groups on its own, even if
the employer has not fully corrected discrimination. This stage normally is reached when a
critical mass of individuals from the excluded group has been recruited because, then, the system
can revert to word of mouth recruitment. Particularly after the system is corrected, the use of
numerical remedies is itself discriminatory. For example, when Title VII of the 1964 Civil
iuguts Act was enacted, the majority of real estate agents were men; today the majority are
women. Affirmative action, therefore, would not only be inappropriate but illegal. Moreover,
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goals and timetables play an important role in protecting against “reverse discrimination.” An
employer who engages in the appropriate outreach and makes a good faith effort to find -
minorities and women may.cite these efforts for not hiring individuals who do not meet its
qualifications.

This may be one of the reasons that business and the most successful user, our own
Armed Forces, have long embraced affirmative action, including goals and timetables, quite
apart from the more farsighted desire to do the right thing we see from business and the Services
~ today. And there are other reasons. The Executive Order 11246 program of goals and timetables
initiated by President Richard Nixon at the Office of Federal Contract Compliance Programs
(OFCCP) has served business as well as government and excluded groups. Business has been
spared billionsof dollars in litigation because goals and timetables have encouraged self-
remediation, the best and most cost efficient law enforcement. Government has pursued its
constitutional obligation to avoid spending public money with firms that discriminate. Women
and minorities have broken through patterns of exclusion that had resisted all other efforts until
goals and timetables were used by the courts and agencies.

Business support of affirmative action has been largely responsible for its survival since
1980. When the Reagan administration tried to eliminate affirmative action, it was the business
community and, ironically, Senator Dole, who saved goals and timetables. Business had come to
rely on the OFCCP assessments which led to goals and timetables to help identify and correct
exclusionary but often unintentional practices, an early waming that has saved countless amounts
of money and time that would otherwise have gone into litigation. Goals have been essential to
understanding whether discriminatory practices and tests are actually being eliminated. For
example, if an employer is using a new test or advertising in new sources, goals that result in
employees from new groups tell hxm that the new techmques are removing exclusionary barners
and protecting him from litigation.

Finally, let me offer perhaps the most persuasive evidence that white males are not
victims of affirmative action. At the EEOC, white men filed only 1.7% of discrimination
complaints on average between 1987 and 1994 alone. Yet, neither at the EEOC or in other
administrative or court procedures have white males showed a reluctance to pursue their rights.
White men file the great majority of age discrimination cases at EEOC -- 6,541 of 8,026 age
complaints filed in 1994. The reason, of course, is that age discrimination is the most common
form of discrimination white men face -- and they pursue their rights with a vengeance. They are
objects of age discrimination, in particular, because employers often seek to eliminate
experienced and management level employees because.of the cost of their wages and benefits. |
The experience with age discrimination shows that white males understand discrimination. Their ?
~ record of failing to pursue other forms of discrimination, including “reverse discrimination,” is |
compelling evidence that affirmative action has not significantly discriminated against them. o

If there were any doubt that the restrictions in place are sufficient, surely the Supreme

Court decision in Wm 115 S.Ct. 2097 (1995), applying strict
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scrutiny to these remedies, has tied the knot as tightly as anyone in good faith could desire. This
decision caused the Clinton Administration to undertake a review of all affirmative action
programs. As a result the only set-aside program (a shel tered program at the Department of
Defense) has been ehmmated . .

Particularly after Adarand, it is fair to ask what possible purpose could the Dole-Canady
bill serve? If anything, the catalogue of existing safeguards, tight restrictions, potential liability
for abuse, and a daunting new strict scrutiny standard threaten most remaining affirmative action
and leave little room or need for Congressional action.

What remains is an old and deeply imbedded part of our culture -- the political temptation
to manipulate race. Yet President Clinton has taken the responsible course. At some political
risk and cost to himself, he has noted the patently unfinished business of eliminating race and sex
discrimination that necessitates affirmative action and issued the order “to mend it, not end it.”

On the other hand, Senator Dole has embarked on a course at odds with his own long and
uninterrupted support of affirmative action until recently. Even if he believed that the remedies
he so recently supported were no longer universally needed, we might have expected a corrective
approach rather than a sudden 180 degree reversal and authorship of a bill to entirely eliminate a
. program which he has strongly defended against others who sought total elimination. Instead, a
House Small Business Committee investigation found Senator Dole eager to make use of '
affirmative action. For two years, according to the Committee, Mr. Dole vigorously pursued and
got a $26 million set-aside contract for John Palmer, a former black aide, who had failed to get a
food service contract because his business had a negative net worth, no sales experience, and an
office only in Palmer’s home. The Committee investigation also raised concern that Palmer
might be a “front” for a white businessman and Republican operative. -

Mr. Dole’s personal experience is a classic case in need of mending but it hardly makes
out an argument for ending all affirmative action. What must be ended is the chronic American
need to lead with race, especially in tough times. What must be ended are premature declarations
of victory on race and sex discrimination when the army is still fighting an uphill battle in the
field. What must be ended is the use of race in Presidential campaigns. What I hope we can
begin is a period of studied and uninterrupted pursuit-of equal treatment so that we can soon lay
affirmative action remedies to rest and say well done. '
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origln. These guidelines have bosn- B
adopted by the Equal Employment Op- :

< THE CIVIL RIGHTS ACT OF 1964,
AS AMENDED o

LTy :
- #1608.1 Statement of purpose.
1808.2  Wrister: Interpretation and opinion.
1808.3 Circamstanoes undar which voluntary
slirmative actlon is appropriate.

. 18086 Affirmative sotlon complisncs pro-
- grams under Exscutive Order No. 11248,
a8 amendad. -
1608.8 Affirmative action plans which are
- part of Comumission conciliation or set-
tiament sgresments.

g1ty Comminsion, the Nmtment "

»bgoya. Selection Procedures (1078 48 FR-

188.4 Bawblishing alfirmative action plans. .

§1604.1

1608.7 Afflrmarive sction-plans or programs
under Btats or looal law.

18088 Adhereace to ocoart ocds?. :

1408.9 Ralisnce on <irections of other gov-
sromaent sgenoien

1906.20 8tandard of revisw. )

{608.11 Limitations oa the applicasion of
thess guidsiines.

190812 Rqual employmsnt opportunily
plans adopted pursuant o ssction 717 of
Tide VIL

AUTHORITY: 8ac. 713 the Civil Righs Aot of
1864, as amended, 41 U.S.C. 2000s-13, 76 Stat.
2. .

Sounck: ¥ R 425, Jen. 19, 107, unless
otharwiss noted,

116081 Sialement of purpose.

(*) Nesd for Guidsiine. Since the pas-
sage of title VII fn 1964, many smploy-~
ers, labor grganirations, and other per-
sons subjeot to title VII have changed
their snmpleyment practices sond ays-
toma to improve employment opportu-
uities for minorities and women, and
this must oontinne. These ohanges
have bsen undertaken sither on the inl-
tiacive of the employer, labor organiza-
tion, or other person subject to tille
VII, or as 4 result of conciliation ef-
forts under title V1I, action under Ex-
ecutive Ordar 112468, as amended, or
under other Federal, State, or local
lawe, or litigation. Many decisions
taken pursuant to affirmative action
plans or programs have bean raoce, sex,
or natiomal origin consalous in order to

schiove the Congressional purpose of .

providing equal smployment oppor-
tunity. Occasfopally, these aotions’
‘have been ohallsnged as inconsistent
with title VII, because they took inco
acoocunt race, sex, or national origin.
Thin iy the so-called “reverss disorimi-
nstion” clalm. In such s altuation,
both the affirmative action undertaken
to improve the conditiona of minorities
and women, and the objection t¢ thab
actlon, are based upon the prinoiples of
title VII. Any uncertainty as to the
meaning and application of title VII in
such sftoations threatans the accom-
plishment of the c¢lear Congreasional
intant to encourage voluntary affirma~
tive action. The Commiasion belleves

_that by she enactment of title VI Con--

gress dld not intend to expose those
who comply with the Act to oharges
that they are violating the very stat-
ute they are seeking to implement.
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-.__Buéh s reault would immobilize or Te-

duce the efforts of many who would
. otherwise take action to improve the
‘oppartunities of minorities snd wamen
_ without ltigation, thus frusirating the
‘Congressional intent to encourage vol-
untary action and increasing the pros-
peat of title VI litigation. The Com-
missian balloves that {t 14 now neo-
essary to olarlfy and harmoniss the
principles of title VII {n oarder to
achisve thess Congressional objectives
and proteot those employers, labar or-
ganizations, and other persons whao
comply with the principles of title VII.
{b) Purposes of title VII. Congreas sn-
aoted title VII In order to improve the
sconomlo and socfal conditions of mi-
naorities and women by providing equal-
*h’ of opportunity in the work place,
ose conditions were part of a largar
pattern of reatriotion, sxclusion, dis-
orimipation, sagregation, and iaferior
treatment of minorities and women in
many arcee of life.? The Leglulative
Historiea of title VI1, the Equal Pay
Agt, and the Equal Employment Oppor-
tunity Act of 1972 contaln extenalvs
analyses of the higher unemployment
rate, the leaser ocoupstional astatua,
and tha conssquent lower incoma lavels
of minorities and wormnen.? The parposs

*Congress has alao sddressnd thesa condi.
Uons in other laws, inkiuding the Equal Pay
Agt of 1963, Pub, L. 88-34, 77 Stat. 56 (1553), s

- sarnended; \he other ttlas of the Olvil Rights
At of 1984, Pub. L. 65-353, 18 Btat, 34] (1964),
as amended; the Voling Rights Act of 1965,
Pub, L. $6-110, 19 Stat. 7 (1965), ss amendad;
the Fabr Hovalng Act of 1068, Pud. L. 90384,
title VI, &1 Stat. 73, 81 (1063), us smended;
the Hdusational Opportunity Act {title IX),
Pub. L. 86318, 88 8tat, 573 (1072}, ss amended;
-and the Equal Employment Opportunity Act
of 1973, Pub. L. 93-201, 08 Stas. 103 (3973), «s
amended,

'Equal Pay Act.of 1583 8. Rep. No. 1716,
b Cong., 13t Semm., 1-2 (1868)). Civil Rights
Act of 1968: HR. Rep. Na. B4, pr. 3, Both
‘Oong., 1st Bess, (I1M1). Equal Edmployment
Opportunity Aot of 1972: HLR. Rep. No. 93-338,

924 Cong., 18k Sena. (1071); 9. Rep. No., 03415, ~

%24 Copg., 18t Sean. (1971), 8es slso, Equal
Bmpioyment  Opportunity  Commisslon,
Boual Employment Opportunily Repori—[975,
Job Potterns for Women in Privote Industry
{19771 Bqual Employment Opporti ity Com-
mission, Minoerilles and Women In 3lats and
Local Governmen{—I975 (107T1); Unitod States
. Corumiasion on Clvil Rights, Soclai Indicators
of Equality for Minorities and Wamen {1578).

29 CRRCh. XIV (7-1-95 Gy

of-Executive Order No, 11246, as aman
ed, is efmilar to the purpcse of ¢
VII, In reaponss to these aconomie
sccial conditions, Congress, by pasm,
of title Y11, sstablished a national pol
fcy against discrimination in emplgyd
ment on grounds of race, color, re|f)
gion, sex, and patfonal origin, In ad
tion, Congresa strongly encouraged om
ployers, labor organizations, and othe
persons subject to title V1 (herelnaftam
referred to ss "persous,” 864 sectiey
701({a) of the Act) ta ast on a voluntary
basls to modify employment pract

and systemws which conavituted barrle
to equal
without awaiting iltigation or for

government action. Confarencs, conoll~
{atlon, and persussion were the pri'3

Mary processes adopted by Congress tn’

1964, and reaffirmed In 1973, to achisve PR
thess objeotives, with enforosment aes 2
tlon through the courts or agenocies as .38
& supporiing procedurs where vol®
untary saction did not take place and.
. oonciliation falled, Ses section 708 of :

tdtls VII.

(¢) Interpratotion in furtherance of leg- %
fslative purpose. ‘The principle of non-
-disarimination in employment because
of race, color, religion, sex, or national A
origin, and the prinoiple that eaokh per- B
son subject to title VII should take voi- -8
untary aotion to correct the effeots of i
poat dissrimination asnd to prevent B
pressnt and future discriminavion 3R
without awaiting Mtigation, are mutu- . the Commission will rescgnize that a
ally oonsistent and intsrdependent M
methods of addressing social and eco- AR

nomic conditions which precipitaved
the enactment of title VII. Veluntary:
affirmative action Lo improve opportu-

nitlea for minorities and women must &
be esnoouraged and protected In order 3

to carry out the Congreasional Intent Ao
embodied 1n title VII¢ Affirmative ac- I

tion under thase prinoiples means
those actions appropriate to overcome
the effsats of past or present practices,

VAlftrrnative action often (mproves oppor- "; ¥

wunities for all members of the worztoros, As
where affirnmsti7e aotion fncludes the post-
Ing of potices of Job vacsnclen. Similarly,
the Integration of previgusty segregated jobs
mesns that all workers will be provided op-
portunities to anter jobe prsviously ve-
sirioted Ses, a.g., BEOC v. AT&T, €18 P.
8upp. 1021 {B.D.Pa. 1916), af7'd, 566 F. 24 167
{3rd Cie. 1977}, cerl. dented, 98 S .Cr. 1145 (1978),

employment opportunity 3

¥ < smployment Opportunily Comm.

oles, or other hTme;i t.: u;\lx::‘ ;l;;
: opporsunity. Such v
’m\mp::don cmnothhc ?:uzm
- standard of whether w
et ;:h;qm required had there been Uti-
on, for this standard would under-
ne the legisiative purpose of firat en-
uragiog voluntary aotion withous
',m.don. Rather, persons subjeot to
i (il VIT muat be allowed flexibiiity In
y :intyms employment aystems and
,,-.cum to. comport with the purpasss
 title VIL Corraspondingly, title VII
pust bo oonatrued to parmit such voi-
Rustary action, snd those talking mich
B yntion should be aflorded the protec-
Y ilon agaiosy title VII lability whioh
;thl Commualo:s u? lau&:;iud %o pro-
de under section .
ytd:) Guideliner interpret title VIl and
ihorize use of section TIHOM1). These
Ouldelines describe the oiroumstances
in which persons subject to title VI
may taks or agree upon astion to m-
prove employmant opportunities of mt-

- are consistent with title VIL. Thess
" Quidelines constitute
gton’n interpretation of title VI and
' will be appiled in the processing of
. glaina of discrimination which {nvolve
. voluntary afftrmakive action plans and
* programs. In sddition, these Guidelines
" atate the circurmnstances under which

, person subject to title VI u.onutlcd‘to
- agmers that sotions were. taken 'ln‘
good falth, in conformity with, and In
- reliance upon s written interpretation
or opinion of the Commission,” inolud-
" Ing rellance upon the jnterpretation
- and opinion contained in thess Qulide-
.- lines, and thersby Invoke the protec-
4. . tion of section TIXHX1) of sitle VI
(o) Review of eslsting plans rec-
- ommanded. Only affirmative sotion
% - plans or programe adopted In good
falth, {n conformity with. and In rell-
- anoe upon these Guidelines can yeosive
the fall protection of theee Guidalines,

3

A

:? » - including the seotion TIULX1) defense.
%

Sse §1608.10. Therafore, persona subject
UL to title VII who have existing affirma-
1 tive aotian plans, programs, Or agree-
4. nienta are sncoursged to veview them
{n light of these Guldslines, to modify
tham ta the sxtent nacessary Lo com-

816083

ply” with' thesb Guidelmés, aSd 't~

resdops or reaffirm them.

§160A3 Writlen (nterpretation and
opinion. ] -
Thess Guidslines constitute ''a writ-
tan intecpretation and oplnion” of the
Equal Employmant Opportunity Com-
m!nionnthuurmhoudlamuon
21%b)X1) of title VII of the Civil Rights
Aot of 1064, as arnendad, 42
12{bX1), and §1601.38 of the Procedural
Regulations of the Equal Employmant

anity n (28 CFR
‘Oelspg’t 49 FB 856,394 (October 14, 197T)).
Seotion TIXbX1) provides: .

In soticn or procesding besed on agy
Quq:’uw-fd smployment practice, n0
persop shall be subject to say Mability o
pusishment for of an acoount of (1) the com-
mmwmurmormnnhwm (3

¥hat \he act or omission complained of was

good fuith, 1a conformity with, and in reli-
?uo an a1y written Interpretation o opin-
jou of the Commisuion * * ¢, Sach o dafenss,
1 ostabliahad, shall be a*tar to'tbe s:siico or
procesding, notwithstanding that * aftor
such acs oc oiesion, such Intargretation or
uplmonhmndmedocrndm«hw
mired by judicial authority to be {nvalld or
of no legal offoct * % =,

The spplicabllity of thess Guidelines is

subject. ko tbe limitations on use sel

forth in §1608.13.

Clrcumstances under which
"w:)’uhry asifixmsative action ls ap-
propriate. _

{a) Adverss effect. TiUa VII prohibits
practices, procedares; or pollotes which
have an adverse impact unieas they are
jnatified by business necessity. In addl-
tion, title VII prosoribes practices
which “‘tend to deprive” parsons of.
equal employment oppartunities, Brm-
ployers, labor organizations and other
persons subject to title VII may tals
aftirmative aotion based on an analysis
which revedls facts copstituting actual
of pavential sdverse impaot, if such ad-
verse impact is 1111y to result from
axiating or contampiited prastices.

(b) Bffects of prioy -Hscriminaloty prac-
tices. Employers, lebor organigations,
or other perscna subject to title VII
may also take arh~mative sclion %o
corrsat the effects ..f prior discrimina-
tory practices. The elfects of prior dis-
criminatory practices oan be initially

41 U.8.C. 000e- -
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.« < jdentifled by a &ﬁﬁt@n ‘between tha -
employer's work-forgs, or & part there- -

of, and an appropriate segment of the
labor force. .

(o) Limited lador poci. Becauss of his-
torio restriotfons by amployers, labor
orgenisations, and others, thers are
circumstances {n witlch the availadle
poo), parsicularly of qualified minori-

tiee and women, for employment or.

promotional opportunities s artify-
clally limited. Employers, labor orge-
nisations, and other persons subject to
title VII may, and are encouraged %o
take wifirmative action In such ofr-
oumstances, jnocluding, but not Hmised
to, the following:

(1) Training plans and programas, in-
oluding on-the-job training, which am-
phaslze providing minorities and
women with the opportunity, akill, and
exparicence neceasary to perform the
funotions of akilled trades, crafts, or
profesajons; '

{2) Extenaive and fooused recrulting
activity: ‘

{3} Elimination of the adveres {mpact
caused by unvalidated selsction cori-

- terie (see 2ections 3 and 8 VUniform
Guidslines on Employee Selection Pro-
cadures (1978), 93 FR 30290; 38297; 38299

- {(August 28, 1979)); : .

1) Modification through colleotive
bargaining where a labor organization
represonts employees, or unilaterally
where one does not, of promotion and
layof! procedures,

$16084 Establishing affirmative ae-
tion plans. . = .

An affirmative action plan or pro-
gram under this section shall contain
three alemanta: & reasonable self anal-

ysiz: « roasouable basls for concluding
- aotlon {a sppropriate; and reasonsble
action,

(a) Reasonable 2¢lf analysis. The oblec~
tive of a self analyais {8 to determine

whether employment praotioes do, or -

tond to, exclude, disadvantage, re-
striot, or resuit in adverse {mpaot or
disparate treatment of previcusly ex-
cluded or restricted groups or leave un-
oorrected the offecta of prior discrimi-
pnation, and if so, to attempt to deber-
mine why. There f» no mandatory
method of conduoting a self analyals,
The employer rody utilize techniguss
naad {n nrdar ta comnly with Executive

- or promotional opportunities have beex

29 CFR Ch. XIV (7-1-98 Ectm)

‘Order 11244, ax amended, and ity {mp
menting regulations, inoluding 4} g
- part 60-1 (known ay Revised Order 4)»
related orders issued by ths Office,
Federal Contract Compliance ¥
ErAm3 or its authorised agencies .’
may uss an analysis aimilar to that
quired under other Federsl, State, ;i

local laws or regulations prohibiui il
employment - discrimination. In egy)
duoting & self analyals, ths employell
labor organization, or other paryalé
aubject to titls VII should be concarn iR
with the effect an its employmaniil
perotioss of ciroumstancea which maiR
be the resuls of dlscrimination by othid
persons or ipetisutions. See Griggs VB
Duks Fower Co., 402 U.S. 424 (1971). N

() Reasonable dusis. If-the self anaiy 3
sie ahows that one or more smploydi
ment practices: ;.

{1) Have or tend to have an adverse
affect on employment opportunitiss o
mombers of previously excluded§
groups, or groupe whose smploymenty

p perpotuated past discrimination.
{4y 1ustrations of appropriale affirma-
“actton. Affirmative action plans or
o8 may inolude, but are not lim-
Mto,thou desoribed in the Equal
BB epployment fty Coordinating
B~ oneil ‘'Policy Statemant on Affirma-
Itive Action Programs for State and
Governmsnt Agencies,” 41l FR
P a4 (September 13, 1976), reaffirmed
¢7 4 extonded to all persons subject to
Piyedersl equal smploymment opportanity
< iows and orders, i the Uniform Guids-
}inse OB Employes BSeslection Proce-
‘sares (197€) 43 PR 38250; 38300 (Aug. 25,
ER1070). That statement reads, in relevant

/o v
-

b, an employer Bas rsssos to belleve
- than {ta sslection procedures have * & ¥ sxcly.
“dotary slffeot * * ¥, 1t ghould initiate affirm.
{akive steps to remwedy the situation. Buch
i gaps, whiok in Mnm\dwuuo? may be
a8, oolor, sex or athnic ‘consclous, ipciude,
That are not limited to, the following:
v The satablishmens of & Jong term goal and
whors range, interim goals and timetablass for
specific job olassifications, ail of which
should take lats weocunt the avallability of
Wgically qualified potsoss in she relevent
‘job markat,
- b: mm:t'mt program destgned to atirecs
(ualified members of the groep in question;
* 7 A systamatic elfort to orgunise work and
" jo-Genkgn Jobe {n waya thet provide opportu-
aities for persons lacking ‘jourveyman’ lovsl
. knowladge or skills to entar and, with sypee-
griate training, to progress in a caresr Qeid;
: nyg aslection tntruments oF Xoss-
‘gares which havs not yst besn validated o
“updar to reduce or ellminate exclusionsry of-
~ficts. an particular yroups o perticular job
. slassificationn;
J 7 The faitiation of messures designed W0 A
ML wre that mambars of the affeotad group who
tion plan or program must be reason- (¥ . ars qualified to perform the job are included
ghle In relation to the problems dis--AXE within whe poo] of persons from which the se-
closed by the eeif analysls. Such rea--4¥ - lsoting om:a! mkosu:; ulnuond‘ " et
sonadle sotion may tuciude goals ana F} & treemenis sort 2 veonits S O
Umatables or other appropriate em- B p,4y "y employees locked into dead end
%

artificially ltmited, 1
(2) Leave uncorrectad the effeots of B
prior disorimination, or - ‘3
(3) Resalt In disparate treatment, thed
parson making the sslf analyais has a §
reasonable baais for concluding that
action is appropriate.

It is not necessary that the self ansly- 1
sl establish o viclation of title VI AF
This reascmable basia exists withou
any admisalon or formal finding thas
the person has violated title VII, and-3
without regard to whether there exists !
arguable defenses to'a title VII aotlons

{6) Reasonabls aclion. The action-
taken pursuant to an affirmative ao- -

ployment tools which recognize the F[I"
Tace, sex, or national origin of appll- ¥ L
c:.nta or er?ployoés. It x?uay include the §
adoption 0 cas whioh will elimi- |
nn.tg ths wlt!:ruﬁ or potential adverse WE - caderss for making timely cdaumw
Impact, disperate treatment, or affect jyb ‘i Frogram whers efisctivensas ls not

or past disarimination by providing op- {f. Sotweted.

portunities for members of groups 4|  (3) Siandards of reasonable action. In
which have been excluded, rogardiess of AF oconsldering the reasonableness cf &

whother the persons benefited were -} - partioular affirmative sotion plan or
themeolves tho viotimas of prior policles -

or procedures which produced the 24-

and .
The establishment of e system for regu-
.- \arly reonitoring the effectivenees of the par-

- stally apply the following standards:

: gmployment Opportunity Comm. -
L, impact or diaparuie treatment or -

2 tloular affirmative action program, and gro-

- program, the Commmisslon will gen-

§1608.5

() The plan should be tallored to
solve the probisma which were identi-
fisd in the self analysis, sas §1808.4(a),
cmfé{m and to emsure that smployment
83 t-na opersts fairly in the future,
whiis svoiding restrio-
tions - on opporiunities for the
workfores as A whols. The race, x,

“and natiopal origin consolons provi-

sions of the plan or program ahould be
maintained anly 50 long As is neceasary
to schieve thess objectives.

(il) Gouls and timetables should be
reasonably velated to such considar
ations as the sffects of past discrimina-
vion, the need for prompt eliminstion
of adverss impeot or disparabes (roat-
roant, the avallability of dasloally
qualified or qualifiable applicants, and
ths number of smploymsat opporiuni-
tleas sxpeoted to be available.

(4) Wryitten or unuwrilten plans or pro-

grama—{1) . Wrilten plans required Jor -
7101} protection. The protection of -

seation 718(b) of titls VII will ba ao-
corded by ths Commission Lo a parson
subject to title VI only if the el
analysis and the affirmative action
plan are dated and in writing, and the
plan otherwise meets tha requirements
of seotion Ti3(hX1). The Commission
will not require that there be any writ-
tan statement ooncluding that & title
VII violakion oxists.

(D Reasonabdle cause detaminations.
Where sz affirmative action plan or
program ia alleged to viclate title v,
or is ssserted sa a defenss to a charge
of dissriminasion, the Commission will

{hvestigats the ‘charge In accordance -

ith {ta ususl procedurss and pursusnt
:o the standards set forth in thsse
Cuidslines, whether or not the analyais
and plap sre in writing. However, the

.sbasnoe of & written self analysisand & ..

written affirmative aotion plan or pro-
grami may make it more difficait to
provids aredible evidance that the
anslysls was condooted, snd that ac-
tion was taken pursuant to & plan or
programm based on the analyals, There-
fore, the Commission recommends that
sush analyses and plans be in wrlsing.

8068.8 AmM qu actlon eampllance
" mmmu.ndn Exgcutive Order
Kl: 11344, as amended,
Under title VII, affirmative action
complianoce programs adopted pursusnt

eRIinLint Tnwey
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to Bxecutive Qrder 11246, as amended,
and its Implementing regulations, in-
cluding 41 CFR part 60-1 (Revised Order
4), will be considersd by the Commis-
sion in Mght of the atmilar purposes of
title VII and the Execucive Order, and
the Commission's reaponsibility under
Bxeoutive Order 12067 o svold poten-
tial conflict among Federal equal em-
ployment opportunity programs. Ac-
condingly, the Commission will process
title V1I complaints involving such af-
firmative action compliance programs
under thia seotion,

(a) Procedures Jor review of Affirmative
Action Compliance Programs. If adher-
ence to an affirmative aotion compli-
ance program adopted pursaant to Ex-
ecutive Order 11248, as amended, snd
4§ts- implementing regulations, i{s the
basia of a complaint flled under title
VII, or is alleged to ba the Justificasion
for an action which i» challenged under
title VII, the Commission will inves-
tigate to determine whether the af-
frmative action ocompliance program
waa adopted by a person subject to the
Order and pursuant to ths Ordef, and
whether adherence to the program was
the basls of the ocomplaint or the jus-
tifloation.

(1} Programs previously opproved. If

the Comruission makes the determina-

tion deacrided in paragraph (a) of this
ssction and slsg finds that the affirma-
tive action program has bsen approved
by an appropriate official of the De-
partment ‘of Labor or ita authorized
agencies, or is part of a conoiliation or

ssttlament agreament or an order of an -

administrative agency, whether en-
tered by consent or after contested pro-
ceedings brought to enforce Executive
Order 11248, aa amended, the Commis-
sion will Issue a determination of no
reasonable cause.

{(3) Program not previously approved. It
the Commission makes the determina~
tion deacribed In paregraph (a), of this
ssotion but the program has not been
wpproved by an appropriate official of
the Department of Labor or {ta anthor-
ized agenoles, the Commisaion will: (1)
Pollow the procedurs in §1608.16(a) and
review the program, or (i1) refer the
plan to the Deparument of Labor for a
determination of whether {t Is to ba ap-
proved under Hxscutive Order 11346, as

S emmndad amd the lmmalamanting reonin.

_ may be aaserted by the contractor, ..
" 180688 AfMfirmative

29 CFR Ch. XIV (7-1-95 Eqisd)

tlons. If, the Commission finds thagd
program does conform to these QuialiEe
lines, or the Department of Labor 45
proves the affirmati{ve action comml
ance program, the Commission i)
{asue a determination of no ressongh ¥
cause under §1608.10(a). ’
(b) Rellance on these guidelines, In g4
dition, If the aMrmative aoctlon copd
pllance program has been adopted
g00d falth rellance oun thess Gulde)inaghe
the provisions of section TINL)(1): ofB
title VII and of $1608.10(b), of this pasy]

action  plang
which are part of Commisslon aoy
ciliatlon or settloment agresments,

(a) Procedures for review of plana,
adherence to a conolliation or settle
ment agreement executed under tiulg
YII and approved by & responsible off- W
olal of the EEQO 13 the baals of a cama

plaint filed under title VII, or {3 al, e

leged. to he the justification for an ag.)
tlon challenged under title VII, ths
Cormnmission will investigate to dete
mine:

(1) Whether the conolllation agreey
ment or settlement agreement waa ap-
proved by a reaponaible officizl of the
EBEOC, and

() Whether adherence Lo the.agree-
ment was the baste for the complalnt’,
or justification.

If the Commission 30 finds, it wil
make a determination of no reasonable
cause under §1600.10(a) and will advise
the raspondent of its right under seo
tion 713(bX1) of title VI to rely on
conclliation agreament. P
(D) Reliance on these guldelines. In ad-
dition, If the alfirmative aotion plan or
program has been adopted in good faith
reliance on thase Guidelines, the provi-
atons of seatlon T13(hX1) of title VI and =¥
of §1£08.10(b), of this part, may be as ‘
serted by the respondent. : G
$1808.7 AMrmative action plans or "
programs under Stats or local law. |
Affirmative aotion plans or programs .5
exaouted by agreement with State or -

4NN

looal governmant agenoles, or by order’
of State or local government agencies,
whether entered by consent or after -3

contested procesdings, under s¢atutes ¥

-

or ordinances desoribed In title VII,
will ba veviewad by the Commission In

gmployman! thoﬂ\ml!v Comm.

Gt of the stmilar purposes of title
-and Such atatutes and ordinances.
agly. the Commission will proc-
tiss VIT complaints tuvolving auch
aative action plana oU programs
ar this seotlion.
: ). Procedures for review of plaas ar
grogTent. If adherence to an affirma-
% tige’ aotion plan or program axscuted
w-.nut to a State atatute or local or-
dedbedm titls VII 1» the
B ais of & complaint filed under title

i gz or {8 alleged to be the justification
r

p an sotion which 15 challenged under
qitle VII, the Commission will {nves-
\lgate Lo determine:

*()) Whether the affirmative action
Upian or program was executed by an
S ymployer, labor organization, or pernon

IR 4ubjeot to the atatute or ordinanos,

(1) Whether the agresment was ap-
proved by an appropriate officlal of the
Stats or locsl government, and

(9) Whather adharence to the pian or
srogradn was the basls of the complaint

Y

i ;Jmuﬂutlon.

(1) Previouslty approved plans or pro-
. If she Commission flads the

facts descrided in parngraph (a) of this

" gection, the Commission will, in ac-

cordance with the “‘substantial
walght" provisions of section 708 of the
Act, find no reasonable cause where Lp-

¥ ‘propriats.

) Plans or programs not presiously ap-
“proved. U the plan or program hay not
- bean approved by an appropriats offi-

RY. .olal of tha State or local goverument,
¥ the Commisaion will follow the proce-
dure of §1608.10 of these Guidslines. If

the Commisstion finda that the plan or
program does sonform o thess Guide-

# - lines, the Commission will make & de-

tarmination of no reasonable canse as
sat forth in §1608.10(a).

(b) Reltance on thess guidetings. In ad-
dftion, 1f the affirmative action plan or
program nes been adopted in good falth
relfance on thess Guidelines, the provi-
sions of section T13(bX1) and § 1808.1%b),
of this part, may he aasorted by the re-
- . spondent.

" ;f,, 186088 Adherence to couri order.

" Parties are antitied to rely on orders
--0f sourts of competent juriadiction, I
‘- sdherence to an Order of & United
States District Court or othar court of
competent jurisdiotion, whether en-

o " §160010°

“tered by connent or aftsr;contestad liv!--

gation, in & cass broaght.to enforcs &
VFoderal, State, or local equal employ
maent opportunity law or regulation, in
ths basis of s complaint fllad under
titls VIZ or ls sileged to be the jus-
tification for an sotion whiokh ia chal-
lenged undsr Litls m Commiasien
will investigasa to ne; .

(a) Whether auch an Order exists and

{b) Whather adherenoe to the affirm-
ative aotion plan which is part of the
Order was the baais of the complalst or
{ustiffoation.

1f the Commission so finds, {t will lssue
s determination of no reasonable
canas. The Commisaion interprets titie
VII to mean that actions taken pursu-
ant tg the direotion of a Court Ordec
caonot give rise so llability under title
v " i

§1608.8 Ballsocs on directions of
ether goverument agencles.

When a charge ochallenges sn affirma-
tive sotion pian or prograrm, or when
such & plan or program is ralsed as Jus-
tification for an employment decision,
and when the plan or program was de-
yoloped pursuent to the requirements
of » Federal or Btate law or reguiation
which In pert seeits to ensure equal om-
ployment opportunity, the Commission
will process the charge In accordance
with §1608.10(s). Other agencles with
squal smployment opporsunily respon-
sibilities may apply the principles of
these Ouldelines in the exercise of
their authority. '

] ilﬂﬂ.lo Standard of revisw,

(a) Affirmative action plans o7 programs
nal specifically retying om thess guide-
-Haey. If, during ths {nvestigation of a
charge of disorimination flled with the
Commission, a respondsnt saserts that
the aotion complalned of was taken
pursuant to an in acoordance with &
plan or program of the type desoribed
{n thess QGuidelinas, the Commission
will detarmine whether the assertion is
true, and if »0, whether such & plan or
peogram conforms to the requirements

of thess guidelines. If the Commission )

80 finds, §t will lasue a datermination
of no reasonable tause and, wherse ap-
propeiate, will state that the deler-
mination constitutes a written inter-
pretation or opinion of the Commission

BB FA_INT WA Py
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. - under-seotion 713(0X1). This interpreta-
tion roay Yo relied upon by the re-
apondent and sssertsd as & defenss In
the event that nsw charges {nvoiving
similar feots and cofroumstances are
thereaftar filed agsinst the respondent,

“which are based on sotions taken pur-

_suant to the aftirmative action plan or
program. 1f the Comunission doss not so
find, 1t will proceed with the investiga-
tion in the usual manuner,

(b) Rellance on these puidelines. 1 a vo-

. .spondent sssarts that the aotion taken

wae pursuant to and in aocordance

with & plan or program which was

. adopted or implemented In good faith,
- in oonformity with, and In reliance
upon these (uidelines, and the self
analysis and plan are in writing, the
Camnmisaion will determine whether
such assertion fs true. If the Commlia-
sion so finda, it will 50 stals in the do-
tarmination of no reasonable ocaune and
will advise the respondent thakt:

© {1} 'The Commission has found that

the respondent {s entitled to the pro-

to%uon of seotion TIZ(b)(1) of title VII;

an

{3} That the determination [a itself

an additional written interpretation or
opinlon of the Commisaton pursuant to
asotion 713(bX1).

}1808.11 Limitations en the spplica-
tion of theae guldelines

(a) No determination of adegquacy of
plan or program. These Guidelines are
applicable only with respect to the air
oumatanoes described in §1508.1(d), of
this part. They do not apply to, and the
saotion TI3(bX1) defsnes is not svall-
able for ths purpoas of, dstermining
the adsquacy of an affirmative action
plan or program to eliminate diaorimi-
nation. Whethar ap smployer who
talzes such affirmative action has done
snough Lo remedy such dlacrimination
will remain a question of fact in each

case,

(b) Guidslines tnapplicakle in absence of
affirmative action. Where an affirmative
aoction plan or program doed not exiet,
or whére the plan or program is not the
basis of the action complained of, these
Quidelines are inapplioable.

{0} Currency of plan or program. Under
poction 718(bX1), persons may rely on
the plan or program only during ths
Plrmn wan £ {a suveent Cueranav {8 ra-

20 CFR Ch. XIV (7-1-95 Ecty

‘lated to suoh factory as progréas in o
reoting the conditions disclossd by i
self anslysis. The carrency of the p
or program is & question of faot Lo
detarmined on a case by oase dYasif
Programs developed under Executiv
Onder 11248, aa amanded, will be deemed)
ourrent in acoardance with Dspartman

of Labor regulations at 41 CFR chapti 3N

60, or successor orders of regulations,

mn:a.x‘:w aal xﬁn&mul PP
. fan ne . [T
section 117 of Tida VI, |

It adherence %o an Equal Employ.
ment Opportunity Plan, adopted pursy
ant to section 717 of title VII, snd ap.
proved by an apprapriate officlal of thed
V.8, Civil SBervice Cornnisaion, is they
basis of a oomplaint filed under title
VI, or is alleged vo be the justification :
for an action under title VII, thess:
Quidalines will apply in o manner aiml.’
{ar to that sey forth in §1808.5. The '
Commiasion will {ssue regulations set:
ting forth the prooedure for processing -
such complainta, V

PART 1610—AVAILABILITY OF
RECORDS

Subpan A~Produciion of Disciosure Under 31
. K.+
i g

8VUsC. 882

Sec.

1410.3 Definitione.

1410.2 Siatutory requirements.
18103 Purposs asd scope.

1610.4 Public reference faoflities and oum -

rent {ndax, .

1810.5 Raquass for records.

1410.§ Records of other agencies.

1610.7 Whars to malke requeat; form.,

1610.8 Autborily to determine.

14109 Prompt respones.

1613.10 Responaes; form and contsvt.

1610.11 Appesals to the Lagal Counss! from
Initial deniais.

1810.13 Malutenanca of files,

1010.14 \Weiver of uaar charges,

1610.18 Schedale of fags and method of pay-
meant for sarvices randered,

1810.18 Payment of fees.

M10.17T “Bxsmptions.

1610.18 Information to be disclased.

1610.19 Prsdisclosgrs Notlfication Proce-
dures for Confidentisl Commeralal Infor~
mation. :

1810.20 Delation of sxemptad mattore,

1810.21 Annual report.

o e e b T RN 6 U IR
—p— -

. o Employment Opportunity Comm,

1 B—Production in Response to Sub-
pancs O Demands of Coutts o1 Other
Aulhortites

90 - Purposs and agope. .
234 Production prohibited uqlm Ap-
proved by the Legal Counsel.
Procedure In she svent of & demand
4 for production or disclosure,
[4/sgi0.88 Procedurs I the event of a3 edverse
;. raMor. ‘
¥ emoRrTY; 41 V.B.0. 3000e-13(a), § U.B.C.
13, s amended by Pub. L. 13-4 and Pab. L.
it-g9-390; for §1630.18, nonsearch or cOpy pot-
Aons are lssued under 31 U.4.C. L.

Subpant A—Production or
Disclosute Under 8 U.S.C. 852

11610.3 Deftuitions.

(@) Title Vil veters to title VII of the
Civil Rights Act of 1984, na amendad by
Public Law §3-351, 42 U.S.C, (Bupp. )
‘90008 &1 t6q.

) {b) Comumission refers to the Egqual
. -Eamployment Opportunity Comruission.
() Preedom of Information Aci refers

to 6 U.9.C. 853 (Pub, L. p0-20 as amend-

ed by Pub. L. 83-603).

2F  (d) Commercial use refers to a uss or

by the requaster of informa-
tion for the Information that furthers
the requester’s commercial, trade or
profit interests, Requesta for charge
files by profit-making entitiss, other
than educational and noncommenclel

ZE  eclentific institutions snd representa-
tives of the new mesdia, shall be oonaid-"

‘P __ered for commercia) use uniess the re-
. quest dersonatrates & noncommercial
use.

{40 PR 8171, Fob. 26, 1975, ag smended a3 82
TR 138, Ape, 70, 1607

" 116108 Statutory requiremants.

8 U.B.C. 682(aX3) requires sach Agen-

oy, upon reguest for reasonably de-
- soribed records made in accondanoe
" with published rulee stating She time,
place, fees, if aay, and procedure to be
*. followsd, to make such records prompt-
:: 1y avajlsble to any person. § U.8.C

55ab) exampts epeocified olasaas of
‘. records fram ths publio access require-

Ty

e~

X

" them to be withheld.
. [40 PR 817), Feb, 28, 1975)

" mants of 5 U.8.0. 563(a) and permits.

§1610.4

}1810.9 - Purpose-and goops. ot

This subpart contains the regulations
of the Bqual Employmant Opportunity
Commission {implementing & 1.8.C. 562
The regulstions of this subpart provide
{nformation conocarning the procedures
by which records may be obtalned from
all o units within She
Commiszion. Official records of the
Commission made avallable pursusat
to the requirements of § U.S.C. 84
shall bs furnished to msmbers of the
putlio only aa preecribed by.this sub-
part. Officars and employves of the
Commiassion may oontinue to furnish
28 Fole, BroTmel s
oom procadu -
aoﬂﬁﬂmmm.wmfgnm mn?mot 2
which prior mactms
VU.8.0. 682 were furnizhed customarily
in the regular performancs of thair du-
ties. To the extani that it 1s not pro-
hibited by other laws, the Commission
also will make available records which
is s anthorised to withhold under [
1.9.0. 862 whenever 18 determines that
euch disclosure is in the public inter-
eat.

$18104 Publio refsrente faollitles snd
current index. . "

a) The Commission will maintain
s(ln)xbw: area locatsd 1n the

‘s lbrary %001& Bmt:t;
NW., Washington DC A mate-
rials which are required by 3 v.9.0.
S5%aX3, and 652(a)6) to be made avadl-
shle for publie inspection and oopring.
The Cominission will .maintain and
make avallabls- for- publie fnapeokion
and copying in thia public reading area
s carrent indax providing {dentifying
information for the public as to say
matter which is {ssusd, adopted, or pro-
mulgated after July 4, 1967, and which
{8 required to be indexed by 5 US.C..
65XaX?). The Commisalon in (¥ discre-
tion may, howevar, {ncluds
procedsntisl materials issued, adopted,
or promulgated prior to July 4, 1961.
e Coramission will also maintain on
file in this pubMo reading ares all ma~
tarial published by the Commission in
the FRDEBAL REGISTER and surrently in
offsot. ,

(b) Bach of the Commission's fleld of-
fices listad in paragraph (o) of this sac-
tion, including the Distrlct Offices, the
Washington Field 0{‘1100. f.he Area Of-

R¥JG-/in}l ZaZXy
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-Madém Chairman gnd Members of the Subcommittee, I appreciate
the opportunity to appear today to present the vié@s of the
Administration regarding $.1085, titled the "Equal Opportunity
Act of i§95."' While legislative titles are not generally matters
of great import, this one is quite troubling, because aside from
its promising title, this bill does nothing to address the
enormous probléms that face the oéerwhelming majority of people
who are denied equal opéortdﬁity. It ignofés those who, because
of centuries of discrihiﬁation -~ discrimination that continues
to persist today -- have been denied opportunities to obtain a
decent education, to comﬁete equally for jobs, to participéte in
the politiéai process, to form businesées and generally. partake
fairly of the bounty of this magnificent nation. |

This Congress has yet Fo hold a’hearing to address the
serious problems discrimination causes daily ih the lives of
minorities éndAWOmen. Rather, some in Congress proposé to
eliminate one of the few méasures that has been utilized
effectiﬁely to help eliminaﬁe discrimination and its effects and
to create tﬁevievel playing field that has»been'promised to all
Americans but denied to many. While the issue of affirmative
action has been debated in this Congress, it has yet to be
considered in the contex£ in which it was intended to perform; as
a limited means to remedy the undeniable effects of decades of

discrimination.



Compelling need for affirmative action.

The histbry of discriminatioh has‘denied minorities and
women én equal opportunity to enjoy the riches and opportunities
this country has offered the rest of its citizens. Congress has
repeatedly examined the effects of that discrimination and
consistently has cogcluded that affirmative action is a |
legitimate énd necessary way to seek to undo the effects of that
discrimination.

I would like to remind the Committee of just a few of the
many pieces of evidence that indisputably-establish the
contiﬁuing need for affirmative action programs.

Discri@ination in business and industry. hCongress has
repeatedly reviewed and supported the SBA's programs, as well as
;hose‘of some other agencies, such as the Department of
Transportation, to aid small and disédvan;aged busine;ses. In
doing so, Congress recognized the need to help such firms combat
the effebts discrimination has had on their ability to develop);n
ouf economy. - A few facts demonstrates Congress's wisdom.

While minorities make up over 20 percent of the populaticn.
minority-owned businesses are only 9 percent of all U.S.
businesses (U.S. Commission on Mino?ity’Business Deveiopment.
Final Report 2-6 (1992)). The minorityﬁowned firms that do ex:st
have, on average, gr~ss receipts that are only about one-third
those of nonminority firms (id. at 4).‘ Similar inequities apply
to women-owned businesses. Women -own nearly 20 percent of all

businesses with employees and a third of all small businesses tut




received less than 3 percent of federal procurement contract

dollars in 1994 (Exnandinq Business Opportunities for Women, The

1995 Report of the Interaqencv Committee on Women's Business

Enterprlsel at 3, 11, January 1996; see also 1992 Survey Of

wOmen-OQned Businesses, UTS‘ Department of Commerce, Bureau of
the éensus (1996)) .

| Discrimination in the critical ability to secure necessary
capital persists; white business owners in the construction
industry receive over 50 times as many loan dollars per dollar of
equity capital as African American owners with identical
borrowing chsracteristics (Gfown & Bates,.Commércial Bank l.ending
Practices and the Development of'élack Owned Construction
Companies Journal of Urban Affaifs, Vol. 14, No. 1,'34 (1992)f;
Recent:studies,have shown that limited access to capital has had
s similsrly'nsgative affect on firms owned by women, and that due
to that 1essened access to capital more women than men finance
businesses out of their own resources (Expanding Business
Opportunities for Women at 8). |

Discrimination occurs in both private and public

contracting. Dlsparlty studies completed by state and local
governments sfter the Croson decision routinely found that
minority-owned.businesses afe locked out of pnblic contract: g
markets. After the Croson decision, many ststés'suspended'
affirmative action business pnogfams,‘with a devastating effect
on minority business. In'Richmond, in the absence of affirmative

.ccion, minority participation in construction dropped from 40



percent of all contracts to less than 3 percent (U.S. Commission
on Minority Bﬁsiness Development, Final Report at 99 (1992)).
Similar falloffs occurred in Philadelphia (97%-decline), Tampa
(99% decline for African American-bwned businesses and 50% for
Hispanics), and San Jose (minofity participation fell ffom 6
percenﬁ to 1 ﬁercent in prime construction contracts) (ibid).

In private industry, discrimination is even more pronounced.
Bbth minoriﬁy and women-owned firhs”report that they are
routinely unable to secure subcontracts on private work where
there are no affirmative action requirements, and that white
owned prime contraétors even reject minorityior women-owned firms
that offer the lowest bid. |

’ Digcgimination‘in employment. Discrimination ih

employmenﬁ cleérly persists.. Testing studies completed by the
'ﬁrbaﬁ Insfitute in 1990 and 1991 found that white males received
~ 50 percent more job offers than minorities with the same |
characteristics applying for the same jobs.v The Federal Glass
Ceiling C&ﬁmission reported that African Americans with
professional degrees earn only 79 percent as much as white males
with the same degrees in the same job categoriés, and 97 percent
of senior managefs in Fortune 1000-industrial and Fortune 500
companiés are white. Discrihination_against minorities by trade
" unions, depriving minorities of a broad range of critical
employment opportunities, was legion in the 1960s and 1970s.
Indeed;'for most yeafs since 1973, employment rates for recent

white dropouts have been higherAthan thbse for recent black high

4.



;

school gradﬁates not enrolled in college (U.S. Department of

Labor, Bureau of Labor Statistics, Labor Force Statistics Derived

from the Current Population Survey: 1940-1985, and tabulations
based on the OFtober Current Population Surveys).

“fhe effects of discrimination in employment based on sex; as
Qell\as race or national origin, continue to be felt as well.
For example, EEOC.reports that, in the federal sector, men hold
over 86% of all SES positions,Awhile women, who‘are over 41%‘of
thé workforce, hold 13.4% of SES positions. The Civil Rights

ADiviSion continues to have a significant caseload iﬁvolving
discrimination against minorities and women by state and local
law enforceméﬁt agencies. ‘

Discrimination in education. Despite gains in
education for both African American.and thte students; African
Americans continue té trail whites in educational achievement.
Minority children continue to lag behind white children in the
rate at which they graduate from high school, the'faté at which
high school graduates go on to college, and the rate at which‘
students en;dlled in college graduate.. The overall effect of
these trends is devastating to ﬁinorities; in'1991; while 30
'percént of whites had completed four or more years of college,
only 13 percent’of African Americans and 11 percent of Hispaniqs
had done so (U.S. Departmeht of Education, National Center_for
Education Statistics, IPEDS/HEGIS surveys of degrees conferred) .

Indeed, Time magazine, in ips‘recent cover story on

segregation'in our nation's schools, found that a third of black



public school students attend schools where the enrollment is 90%
té 100% minority. As the Supreme Coﬁrt's historic Brown decision
told us over 40 vears ago, separate educationél facilities are
inherently unequél. But it is_against the backdrop of this
unequal educational base that S$.1085 would eliminate even the
most benign and limited use of race to attempt to equalize .
opportunities for minorities.

. The effect of discrimination on minorities is felt
throughout educational systems. In 1992-1993, African Americans,
“about 12% of the population, received only 7% of the bachelors'
degrees conferred that year, and Hispanics, ébout 9% of the
population, reéeived 4% of the degrees. In 1992-1993, African
Americans receivgd 4.4% of the Ph:Ds., and Hispanib students
received only 2.7% (U.S. Department éf Education, National Center

for Education Statistics, IPEDS/HEGIS surveys of degrees
conferred). At that same time, only 3 percent of all full time
faculty members at American insﬁiﬁutions of higher learning are
African American and only 2 percent were Hispanic (S. Rep. No.
204, 102d Cong., 1lst Sess. 94-95 (1991)).

Just rgéently, the Fifth Circuit Court of Appéals issugd
Hopwood v. State of Texas, Nos; 94-50569, 94-50664 (March 18,
1996), an opinion startling in its short-sightedness in li-:t of

_khese human realitiec that underlie these statiétics. The court
decreed that institutions of higher learning may no longer use
race, even as a plus factor, as a meaﬁs to insure that minorities

are represented in higher level educational programs. The court



essentially took it upon itseif to'overrule the Supreme Court's
holding in Regents of the UniVersiﬁy of California v. Bakke, 438
U.S. 265 (1978), that race could be used as av"plus" factor in
admissions to insure a diverse educational mix. The court went
on to virtually eliminate-.a college's ability to use race even as
a remedial objective. The Fiftﬁ'cifcdit held that the‘schoolA
could seek to remedy only its own discriminatioﬂ, and could not'
even attempt to create a remedy to address discrimination in ﬁhe
state educational system as a wholé.‘

Not énly is the Fifth Circuit's narrow construction of what
the law school can remedy at odds with Supreme Court precedent,
its impact on the aspirations:of minority students, if it is
implemenﬁed thyough.legislétion like $.1085, will be devastating.
Regardless of the extent or history of discrimination in a public
educational system, a college may address only its own actions,
and not those of other parts of the state's eduéational system,
regardless of the breadth of the effects that discrimination has
on minority students' ability to secure admission to institutions
of higher learning.

‘Minorities and women certainly are not operating on a level
playing field. Behind these national realities are personal
realities: Minorities and women stfuggle upstream against
discrimination and its effects §n education, employment and

business efforts.



Remedial use of affirmative action.

Rather;than addressing these disparities, S.1085 Qould
eliminate remedies that the Congress and prior Administrations,
as well as thié'One, have tried to implement to overcome this
nation's history of exclusion based on race, ethnicity and
gender. By prohibiting §therwisé lawful and flexible affirmative
action and categorically rejecting several decades of Supreme
Coﬁrt‘precedent imposing reasénable limits on affirmative action,
this bill attacks remedies that have evolved as a modesﬁ
mechanism to eliminate the effects of past.disgrimination. This
bill woﬁld set our nation back at a time when racial and ethnic
minority groups and women still lag far behind, when studies
demonstrate that enforcement of the antidiscriminaﬁion laws alone
still has not leveled the piaying field for éll oﬁr citizens, and
when affirmative action represents one sensible, restrained tool
available to hélp our society achieve its goal of ihtegration.
The Administration strongly opposes this bill.

There is a tendency to speak of affirmative action as if it
is a single thing. I want to make sure that hy terms are
understood. Affirmative action encompasses a range of remedies.
At one end of the spectrum are efforts to reach out to .
traditionally excluded individuals -- whether women or minorities
-- and to recruit talent broadly in all American communities.
This might inclﬁde reaching out4to minoritigs and women and
providing technical assistance to enable them to take advantage

of opportunities. Affirmative action in the military after the




Vietnam War -- the very initiative that helped Colin Powell
display his many talents -- is an example of this sort of
measure. VHardly'anyone opposes‘efforts to cast a erad net, and
offer training. Nevertheless, S$.1085 woﬁld prohibit even -
outreach if its success or value was in any respect measured
against a numerical goal.

‘At the other end of the spectrum, masquerading as
affirmative action, lie quotas: hard and fast numbers of places
‘in schools or the workplace specifically reserved for members of
certain groups, regardless of qualifications. This
Administration opposes quotas. Federal courts have rejected such
measures and Federal law -- both in Executive Order 11246 and by
statute -- makes quotas unlawful. To the‘extent that 5.1085
purports to prohibit "qt',u:)t:as,"l it adds nothing that does not
already exist in Federal Law.

In the middle between these extremes lies a range of
éctivities thaﬁ might be called "affirmative.consideration," in
which race, ethnicity or gender ié one factor that is considered
among chers in evaluatipg gualified candidates. This form of
consideration does not guarantee success based on race, ethnicity
or gender. Rather, it emphasizes‘a full range of qualifications
and is characterized by flexibility. This is the form of
affirmative'action that was supported by eafly proponents and has
consistently received bipartisan support. Indeed, no Federal law
of any kind mandates that anyone make decisions on the sole bas:s

of race or gender.



The Supreme Court has consistently supported "affirmative

consideration." From its first examination of an affirmative

action program on the merits, in Bakke, the Supreme Court has
consistently permitted consideration of race as one factor among
many in contrast to reliance on race as the sole basis for a

decision. See City of Richmond v. J.A. Croson Co., 488 U.S. 469,

" 508 (contracting program failed strict scrutiny in part because
it made "the color of an applicant's skin the sole relevant
consideration"). The same has been true with respect to gender.
See Johnson v. Transportétion Agency, 480 U.S. 616 (1987)
(upholding an affirmative action plan in employment under which a
state agency considered the gender of applicants for promotion as
one factor in ﬁhe decision) .

In Adarand Constructors, Inc. v. Pefia, 115 S. Ct. 2097

(1995), the Court extended strict judicial scrutiny under the
Constitution to federal programs that use racial or ethnic
criteria as a basis for decisionmaking. It did not, however,
invalidate affirmative action. It simply held that consideration
of race or ethnicity in decisionmaking must be nérrowly tailored
to serve a compelling interest, imposing on Federal initiatives
the same exacting analysis the Court imposed on state and lpcél
initiagives some years ago.

Courts have set forth a series of factors to use in
evaluating affirmative action programs, in order to ensure that
consideration of race, ethnicity or gender is narrowly tailored

to achieve its purpose: (1) whether race-neutral measures were
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considered and would prove gqually effedtive; (2) whether the
program is properly iimited in'scope and flexible, as
demonstrated, for example, by the existence of a waiver
provision; (3) whether race is relied upon as a hecesséry factor
in eligibility or whether it is used as one factor among others
in the eligibility determinatibﬁ; (4) whether any numerical
target is related to the number of qualified minorities in the
applicable pool; (5) whether the duration of the-program is
limited and whether the program is subject to periodic review;
and (6) whether the program burdens nonbeneficiaries
inappropriately.

Last July, in his speech at the National Archives, President
Clinton reaffirmed his commitment to the eradication of ihvidious
discrimination and its persistent effects. He recounted movingly
the enormous changes that he has witnessed since his childhood in
Arkansas, but he concluded, as we all must, that the job is not
close to completion. As the President stated, affirmative action
was born as a compromise -- as a middle course between simply
declaring discrimination unlawful and proclaiming victory (a
course that would have accompliéhed little) and the imposition of
diaconian'penalties on employers and others for failure tb
achieve rigid.and inflexible quotas. Instead, the President
optéd for a middle ground’thaf permits affirmative a;tibn where
it is flexible, resbects merit and does not unnecessarily burden

the expectations of nonbeneficiaries.

11



As a matter of policy and law, the President committed to
mend, but not end affirmative actién. He directed federal
agencies to review programs and‘to reform or eliminate any
program that:

(1) creates a quota;

(2) créates preferences forbunqualified individuals;

(3) creates reverse discriminatibn; or

(4) continues after its equal opportunity purposes have

been achieved.

He is also committed to root out fraud and abuse in Federal
procurement programs, such as where white-owned companies get
minority-owned firms.to front for them.

Since the President's address and the release of the White
House's Affirmative Action Review in July, thé Department of
Justice, under the Direction of Associate Attorney General John
Schmidt, has been spearheading an effort to review federal
affirmative action programs to ensure their compliance both w:i:h
the law and the President's policies. That careful review
continues. In our view, this deliberate,'intensive‘focus on each
federal affirmative acﬁion program, during which the actual
operatién'and practical effects of the program cag,be assessed,
is a far more responsible way éo proceed than to declare an end
td any effort whatsoéver; as S$.1085 does, whether it is legal
under current law or not. .

- As you are aware, ourareview has resulted in the terminétlcn

cf a significant program in the ccntracting area -- the use cf
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the so-called "Rulerf‘Z" by the Department of Defense. We are
also, during the review, continﬁing to work with various agencies
as they evaluate their programs to insure that theywaré being
c¢onducted in a manner that satisfies strict scrutiny. Changes
will be required by Adarand, and the Présideht's policy.

We have also issued a comprehensive memorandum addressing
‘the manner in which strict scrutiny affeéts affirmative action in
federal employment programs. That memorandum not onl& showed
federal agencies how to bring their employment aétivities into
compiiance with Adarand, but also reminded them that the use of
race musﬁ be predicated on a firm and provable basis, be it
remedial or opérational. We expect that’agencies may have to"
‘modify some present practices to bring employment actions fully
in line.with this guidance. |

Procurement reform. We  have alsovbeeﬁ hard at work
develoéing a proposal to reform ;he use of race in federal
procurement} One of the most important toois the governméht uses
to provides minofities a full and fair opportunity in business‘is
affirmative action in federal procurement. We have been
reviewing federal procurément for some months, and afe developing
a proposal that we feel will satisfy the rigorous demands of .
Adaraﬁd, meet legitimate and reasonable contracﬁing objecti .48,
and treatAﬁoth minorities and nonminorities equitably.

Unlike the misguided approach of $.1085 that simply

eliminates the use of race and declares compliance with

constitutional standards, crafting a mechanism to permit race to
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be used iﬁ a manner to satisfy Adaraﬂd is a‘cqmplex undertaking.
While this proposal is not yet final, I can discuss the approach'
we intend tb take. '

.First, under the proposal the government will only use
affirmative action where the judgment is made.that race neutral
measures, such as training programs and outreach, would fail
adequately to extend opportﬁnities to disadvantaged firms.
Second, where affirmative action is used, less drastic measures
will be employed first. This means that affirmative action
programs will seek to maximize compétipion by.limiting the use of
. set asides and relying instead on measures thét allow full
competition among all qualified firms yet take disadvantage into
account as‘bne factor.

The govgrnment‘s proposal would establish a system of
market-sensitive benchmark limitations to govern the
implementation of affirmative action in feéeral procurement.
Where race-neutral efforts such as outreach and technical
assistance fail to extend disadvantaged businesses a, fair
opportunity to participaté in procurehent markeﬁs, our proposal
would allow the flexible consideration of the disadvantaged
status of the business along with the other factors used in
selecting a contractorﬁ Certification requirements will be
tightened to ensure that affirmative action is only used to
assist firms that need it. Firms that are too big, too wealthy,

or operating as fronts and shams will be expelled, and
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individuals who‘engage in intentibnal'misrepresentations and
abuse the system will be prosecuted. |

This proposal will show that efforts can be maae to tailor
narrowly the use of race to meet constiéutional staﬁdards, and
still keep this nation's promise to minorities that
discrimination and its effects will be eliminated. The effort to
keep that promise, as the President said, is difficult. What is
unacceptable ié the approach of S.loés’that totélly eviscerates
- that promise.
) Where problems exist, we all have to face them without
flinchiﬁg andvcorrect them. But problems inAthe manaéemént or
design of this or that program should né'morg'require us to
abandon the principle of affirmative action than problems in
defense procurement should.requife the Air Force to stop buying
airplanes. Thié careful proéess, rather than the approach‘of
$.1085 to eliminate éll consideration of race, will eliminate any
serious inequities and inef%iciencies in specific affirmative
acﬁion programs. h
Overview |

Turning to the legislation that is the immedizte subject of
this hearing, $.1085 is not only misdirected as a matter of
priorities, but it is such a blunt and extreme measure that it
would work substantial harm. It is inconsistent with principles
developed over decades by the Supreme Court, would eliminate
numerous federal statutes énd'éxgcqtive orders and curtail the

‘vattle against discrimination on the basis of race, gender and
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ethnicity. It would do all of this without a deliberate.and
intensive examination of affirmative acﬁion progfams.

s.iOBS seeks broadly to limit federal affirmativé action
programs. The bill's operati?e provision states that
" [n]Jotwithstanding any 6ther provision of law," no entity of the
federal go?ernment "may intentionally discriminate a§ainst, or
may grant a preference to, any individual or group based in whole
or in part on race, color, nétional origin, or sex, in cdnnection
with" federal contracting or:subcontracting, federal employment,
or "any other federally conducted program or activity." The bill
also prohibits the federalVgovernment from "requirfing] or N
encouragiing] ény Federai contractor or subcontractor to
~ intentionally discriminate against, or grant a prefefgnce to, any
individual or group based in whole or in part on race, color,
national origin, or sex," id. at § 2(2), and it prohibits the
federal executive branch from "enter[iﬁgi into a consent decree
that requires, authorizes, or permits" any of those forbidden
‘activities. Id. at § 2(3). Under the bill, "preference"
includes "use of any preferential treatment and includes but is
not limitéd to any use of a quota, set-aside, numerical goal,
timetable, or_other numerical objective." .LQ; at § 8(3).

Thé bill incorporates seVefal'specific exceptions to its
broad provisions. Most notably, the bill exempts certain o
‘ outreach and recruitment efforts., Specifically, the bill does
nét pﬁrport "to prohibit or limit any effort by the Federal

Government * * * to recruit qualified women or qualified
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minorities into an applicant pool for Federal employment or to
encourage businesses owned by women or by minorities to bid for
federal contraété or.subcontracts, if such recruitmeht or
encouragemént does not involve using a numerical objective, o;
otherwise granting a §reference, based in whole or in part on
racé, éolor, national origin,.ér sex, in selecting any individual
or group for tﬂe relevantiemployment{ conﬁrac; or sﬁbcontract,

. benefiﬁ, opportgniﬁy, or.program." Section 3(1). A similar safe
harbor allows’the{federal gévernment to encoufége federal
contractors or subcontractors to engage in the same kinds of
recruitmenttefforts. Id. at § 3(2). However, this éxemption‘
does not apply if a recruitmenﬁxor outreach program uses any kind
» of numerical benchmark, even for hortatory or tracking purposes;
its ?aiue, thérefore, ié substantially iimited. .

The bill would also limit currént protections for women.

The bill expands the current definition of "bona fide
occupational qualificatién." The bill also permits the use of
sex-based classifications if the cléésification "is designed to
protect the privacy of individuals" of if the classification is
dictated‘by national securit?. Id. at § 4(&).

As the above deécription indicates, the'reach of 8.1085 is
"guite broad- and woula work significant change. The bill's
prohibitions would apply‘retroépectivély; they woula invalidate
any existing law or regulation that does not comply with the
bill's réquiréments. AThe‘subétantiQé pro&isions of the bill

would apply to any federal contracting or subcontractingh federal
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employment, or "federally conducted program(s] or activit[ies]."
Because this last category does noﬁ appear elsewhere in the law,
its meaning. and breadth are unclear. The bill that was reported
in the House, however, Elarified the extreme breadth of the
provision, as the House bill extended>the bill to "any * * *
Federal financial assistance," and extended the prohibitions to
any "recipient of that assistance," broadly exgending the
prohibitions on affirmative actién to even a private contractor
who receivés any federal éid on a contract.

On the other hand, the bill'é prohibition against
‘intentional discrimiﬂation, taken at‘face vélue, is quite
unnecessary and, in reality, potentially counterproductive. Such
discriminat;oﬁ is already'prohibited by the.Constitution and
_numeroué federal statutes. Significantly,‘the bill actually
explicitly cuts back on existing protections against sex
discrimination by introducing a series of new éxceptions
including a vague and open-ended exception "to protect the
privacy of individuals." | |
Analysis

S$.1085's flat. prohibition against affirmative action is‘a
rejection of the compelling need to remedy the effects of past
and present discrimination. It is inconsistenﬁ with principles
developed by the Supr-me Court and with numerous enactments of
Congresé and executive branch ordefs. Furthermore, it will turn
back the clock to an era when tbewlaw denied4women equal

opportunities in employment.
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Just last Term, in Adarand anstructofs, Inc. v. Pefia,
supra, the Court recognized the appropriéteneés of face-based
affirmative action as a means of overcoming our nation's
c§ntinuing legacy of discrimination. As Justice O'Connor,
writing for the Court, stated: Y"The,unhappy persistence of both
the practice and the lingéring effects of racial discrimination
against minority groups in this céuntry is an unfortunate
reality, and government is not disqualified from acting in
response to it." Id. at 2117. The‘Court rejected a flat
constitutional prohibition of the consideration of race. Rather,
the Court held that,reliance on race would be subjected to sﬁric:
judicial scrutiny. That‘étandard permits consi&eration of race
where iE is justified by a compélling interest and is naffowly-
tailored to serve that interest. This bill would prohibit all
such action, even if it comports with strict. scrutiny.

In short, S$.1085 goes well beyond the standards for
affirmative action arﬁiculated by Justice O'Connor for a major:ity
of the Court in Adarand. It would be inconsistent with the
principle recognized long ago by Justice Powell that government
has a "substantial interest that légitimatelyvmay be sefved by a
properly devised * % * program involving the competitive

consideration of race and ethnic origin." Regents of the

Univérsity of california v. Bakke, 438 U.S. 265, 320 (1%978).
$.1085 would severely disable government in its ability‘td
address the practice and lingering effects of racial

Z.scriminacion.
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Similarly, thg'Court has held that consideration of sex is
appropriate if it ﬁservés an important governmental objective"
- and is "substantially related to the achievement of those
objectives;" J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419
(1994) ; Mississippi University for Women v. Hogan, 458 U.S. 718
(1982). S.1085 would érohibit consideration of sex, regardless
how important‘the governmental objective in doing so might be.
$.1085 would curtail efforts to address discrimination against
. women. |

The provisions of S.1085 addressing sex-based
classifications are pérticulérly troubling. 5.1085 would
significantly weaken current protectioné against gender
discrimination and would have the effect of legalizing
discriminatory practices that are currently prohibited. The bill
‘significantly expands the use of sex as a "bona fide occupétional
qualification” by using language much broadef than "bfoqg"
language in any existing law, including Title VII. The bill also
creates a "privacy" exception which will be used to deny women
important employment opportunities. In addition, it creates a
national security éxception to the prohibition of discrimination
based on sex, without any indication of how gender can possibly
be iinked to national security. .

The.bill's assault on the use of numerical goals is an
extreme reaction to an oyerstated danger. By defining "grant a
preference" to include "any use of a * * * numerical geoal,

timetable, or other numerical objective," the bill would reject
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principles developed by the Supreme Court,‘eliminate federal
statutes and overturn Executive Order 11246, none of which
mandate decisionmaking on the basis of race or gender.

Goals and timetables have been used as measures to cure
discriﬁination since the Nixgn Administration. Their use has
been approved by the Supreme Court és a proper means of
overcoming imbalances in traditionally segregated job categories.
See Johnson v. Transportation Agency, 480 U.S. 616 (1987). They
are in&ispensable as measures of progreés in eliminating-
discrimination and, contrary to the fears of some, the use of
"goals and timetables does not lead inexorably to quotas.

Indeed, quotas -- rigid and inflexible measures that look
only to race or gender in disregard of qualifications -- are
already unlawful. They have been firmly and repeatedly rejected
by the President. Executive Order 11246 rejects the use of
_quotas, as does the Civil Rights Act of 1991. Likewise, the law
does not tolerate quotas. Consideration of-réce or ethnicity can
survive court scrutiny only if it is properly tailored. That
tailoring includes consideration whether it is flexible and
‘respects qualifications. Indeed, even though the Supreme Court
has approved strong‘race—conscious relief, it has never approved
reiief that depended solely and inflexibly on race. See United
States v. Paradise, 480 U.S. 149 (1987) (upholding requirement
that Alabama Department of Public Safety promote one black state .

trooper for every white trooper promoted, noting that the relief

21



was flexible because it could be waived in the absence of
qualified candidates). |

Unlike quotas, goals and timetables represent a flexible and
sensitive approach to curing traditional exclusion. They leave
discretion with the employer to select means including'outreach,
recruitment, and, where appropriate, the competitive
consideration of race or gendér as one factor. 1In all instances,
they must be achieved without unduly burdening others.

In many areas of life, we use numbers to meésure progress
toward success. Whether it is in tracking sales, profits or
;success in batting a baseball, we look to numbers to measure how
well we are doing and to establish our aspirations. It should be
no different in measuring equal opportunity. Indeed, the use of
goals and timetables can be an important component in tailoring
programs narrowly, as required_by the Suprem; Court. It is
essential to use numerical measu;ements’in détermining when there
has been sufficient affirmative action and programs must end.

A principal example of the importance of goals and
timetables in combatting discrimination is Executive Order 11:4%,
which would be eliminated by S.1085. Under the Executive Order,
federal contractors and subcontractors with contracts of at least
$50,000 must maintain a written affirmative éction program. The
contractor's élan must include goals for the hiring of minorities
and women if there is a problem with the contractor's employment
‘practices; The goals, however, must not operate as quotas --

indeed, the Executive Order expressly prohibits the use of guctas
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-- and contractorsvare not required to engage in any form of
preferential hiring; Contractors are'iequired onlg Eo make a
good faith effort to meet the goals, aﬁd they can satisfy that
requirement by a variety of strategies, including recruitment and
outreach. §.1085 pfohibits even this limited use of a “numerical
'objective“ as a way of meésuring progress. It would, therefore,
eliminate one of the most successful measures ever adopted to
prémote equal obportunity in employmént. The use of numerical‘
goals in the Executive Order dates back to the Nixon
Administration and has reéeived bipartisan support.é%er since.
Elimination of Executive Order 11246 would curtail the fight
agaihst discrimination and strike a devastating blow to the
achievement of equal opportuhity;

Tﬁe bill's fear of goalé'would also result in eLimination.of
the affirmative action program that has proved successful in
expahding employment and prOmotion‘épportunities in the military.
Affirmative action in the miliiary focuses on outreach,
recruitmeht and training. By directing its efforts at assuring
that a qualified pool of minority -and female candidates for
promctionhexists,_thé military's progrém serves the objective of
equal dpportunity. Although tﬁe services4set numerical goals for
promotions, they do not set up those goals as rigid requir-e~:ants,
and they do not sacrifice meriﬁ criteria to meet those goals.  As
a result, minority énd female promotion rateé often diverge
considerably from the numerical objectives. But because $.1085

czeats any use of a numerical objective as a "preference," even

23


http:support.ev.er

the military's merit-based aff;rmacive action érogram would be
invalidated.

Current law sets government-wide overall national Qoals for
minority and female participaﬁion in government procurement.
Specifically, the law sets a goal of 5% for small disadvantaged
businesses and 5% for women-owned busineéses. These goals‘are
flexible; they establish én objecti?e réther than a requirement.
5.1085 would eliﬁinate these goals. Becausé_the bill eliminates
any affirmative recruitment program that contains a numerical
objective, it would also invalidate any outreach'program tied to
the governﬁent-wide procurement goals.

The bill would exempt "any act’thaﬁ is designed to benefit"
Historically Black Colleges and Universities. Thus, the.
government-wide program of promoting cooperation with these
institutiohs:(see Executive Order 12876) would appear nbt to be
eliminated by the biil. However, the exemption's limitation to
"any act"® deSigned.ﬁo benefit historically black colleges may
prevent administrative initiatives to aid these institutions;
specific statutory authorization may bé required.

The bill contains no similar exéhption for minority-serving
educational institutions, which élsq are the focus of statutory
and Executive Branch programs of support. See Executive Order
12900. At leést 13 federal agencies currently administer
programs that target aid to these institu;ions{

Neither the judicial process, nor the antidiscrimination

enforcement machinery escapes the sweep of S.1085. It would
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prohibit the federal government from‘eﬁﬁefing into a consent
décrée that "requires, authorizes, or permits any activity
prohibited by" the substantive provisions of the first section of
the bill. Thus, neither the Civil Rights Division of the
bepartment of Justice, nor  the Equal’Employmeﬁt‘Opportunity
Commission could_entéf into even a court-approved conseﬁt décree
to prohibit discrimination by a private émployer who was a
federal contractor if that decree contained numerical relief.
Even if that relief were limited to a goal in bringing excluded
minorities or women into a pool from which applicants would be
selectea without régard to race or gender; the decree would be
prohibited under $.1085. This provision would strip the federal
government of a significant tool.for enfording the laws that
prohibit discrimination on the basis of race, ethnicity'and
gender.

This same provision would also promote litigation and
curtail the enforcement of antidiscrimination laws by prohibiting
the federal government from entering consent decrees containing
numerical relief in suits filed against it. Unfortunate;y, ;he
federalvgovernment occésionally finds itself in the posiéion of a
’defendant and must have the ability -- when it recogniiés its own
errors -- to settle litigétion in a manner that provides full
relief for a class of victims. This bill would strip the federal
é&vernment of that ability.

Many other beneficial'statupes and programs would be

eliminated by S.1085's blunderbuss approach to affirmative
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action. It is not our purpose to catalogue them; Rather, the
point is that ﬁhe approach of $£.1085 is flawed. There is no
justification for eliminating programé wholesale, particularly
withouﬁ knowing what. many of tﬁem dovor how they do it. The
Administraticn is in the midst of a very thorough, searching
examination of affirmative action programs that has already shown
reéults. That process should be allowed to run‘its coufse
without interference.

More'fundamentally, the impact of S$.1085 would be to
deﬁastate the federal government's efforts to redress
discriminatién and promote inclusion of members of eicludedr
groups. This‘bill represents a full-fledged retreat from our
national commitment to achieve an integrated society. That would
be a fundameﬁtal and disastrouS’chahge.'

We all share the goal of ending diécrimination, but it is
not enough to profess opposition to discrimipation based on race,
ethnicity or gender. These prdfessions of opposition to
discrimination are'important; but they must be backed up by tools
that can redress the problém fairly.

Ma&am Chairman, in the eagerness of‘SOme to curtéil the
remedies for discrimination, many have lost sight of the problems
ﬁhat created the need foruremedies. We should move forward 2
tackle the difficult and more pressing problems that continue to
deny equal opportunity to minorities and women in this country:-
o Minorities routinely suffer blatant discrimidation in retail

establishments and in the provision of basic services. 1In a
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particularly blatant, recent incident, a cab company in
Springfield, Illinois, poéted‘a notice adﬁising driversfnbt
to pick up bléck'males. There is no federal remedy for this
outrage, or for the plight of the black youth who recently
was forced to take off the shirt that he had previocusly
purchased at an Eddié Bauervsto:e and leave the store in his
undershirt. Qniy when he returned to the store withAa
receipt Qas he allowed to have his shirt.

Hate crimes continue to terrorize our citizenry. Recently,
we ébtained cénvictioﬁs iﬁ our @rosecutién of three men in
‘Texas who talked about how good life would be without blacks
and then droveAinto a prédominantly black section of town
"hunting" African Americans with a sawed;off shotgun;
eventually shooting three African Americans at point-blank
range.

Unlawful segregation persists andvminority children remain
&rapped in impoverished and segregated schools that deny
them a decent chance in iife. Over 50% of African American
children and 44% of Hispanic éhildren live in poverty,
éompared to 14% of white children. And over one-half of all
African Americans live iﬁ inner-city neighborhoods where

- schools are starved forvbaéic resources. And yet, in 1993,
a cash-poor district spent a million dollars to expand an
‘all-white elementary school rather than send white students
to a predominantly black school that was one-third empty and

only 800 yards away from the white school. 1In a recent case
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that we handled, school buses were travelling down the same -
roads, one bus picking up white childrenvand taking them to
the white school and one bus‘picking ﬁp black children and
takin§ them to the black school.. |

The doors to housing continue to be slammed shut in the
faces of minority applicants across‘the country.
‘Discrimination in housing cbntinues to limit nét only
housing opportunities for minoriﬁies, but suppresses job
opportunities and contributes to school segregation. 1In a
recent investigation, we discovered that a 300 unit
apértment building in Ohio simply refused to rent to African
Americans, in spite of numerous qualified applicants. 1In
one recent case, we found that blacks were being éteefed to
an all black section in the back of the building.
Discrimination continues against minority and women
applicants for employment. In one case in Florida, we found
that a policé department had not hired a single black
officer in 30 years. The police department threw
applications from African Americans in the trash and was led
by a chief who routinely referred to African Americans as
"niggers." In a Louisiana correction center, we found a
policy that required women to score 15 points higher on a
written test to qualify for employment and a practice that
resulted in the hiring of a man who scored 29 points below a
woman applicant and had a p;igr arrest record and no high

school diploma. The report of the Glass Ceiling Commission,
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which was created a; the initiat;ve of Senator Dole,
documents ﬁhe near exclusioﬁ of Africaﬁ Ameriqans,,
Hispanics, Asians and women from advancement in many of the
corpora;ions of this nation.

o The manner in which justice is administéred has created
resentment and aiienation in too many jurisdictions. While
we all owe a deep debt of gra;itude to the women and men who
serve in law enforcement, recent incidents such as the
beating of Rodney King and-the revelations regarding the
racism of Mark Fuhrman, highliéht a deep seated problem iﬁ
the way that many minority communities and laQ enforcement
officials relate to each other.

I ask youvto.givé the'ﬁepartﬁent of Justice, the Equal

"Employment Opportunity Commission and other agencies the suppor=©

they need to éddress'these prgblems. Join us in attacking these

problems and we can transform our statements of opposition to

»discrimination and our commitment to equal opportunity into

actions and resultsj

But $.1085 is a giant step in the wrong direction. ‘Shéuld
it be presented to the President for signature, thevAttorney
General would strongly recommend that he veto it.

Thank you.
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I am Jorge Améelle, Communications Direcﬁor for the Center
for Equal Opportunity, a non-profit researéh and education-
project specializing in issues related to race, ethnicity and
assimilation. It is an honor to be with you today to testify on
affirmative action, an issue of profound.importance in the
current national policy debéte on race and the role of
government.

We are here today to discuss whether the gévernmeht should
continue to p;ovide preferential tfeégment to people for no
reason other than their race, ethnicity, or sex. Treating people
differently because of the color Sf their skin used to be called
discrimination, but today it is called affirmative action. Racial
discrimination is abhorrent enough when practiced by the private
‘sector, but when it becoﬁés the official practice of government -
it becomes completely inexcusable and repugnant.

This policy of'racial'agd ethnic favoritism makes it
. possible for immigrants to receive preferénce in hiring,
government coﬁtracts and'college admissions over American
citizens by government mandate. The re;ult.of this policy is
clear. A 1993 survey.of 1200 Republican primary voters in
California found that the use of ‘racial preference programs By
Latinos significantly raised concerns over immigration?, aﬁd
increased support for Proposition 187 and other anti-immigration

legislation in California and elsewhere.
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These programs only servé to provide an excuse to guestion
the accomﬁlishments of all minorities and women, whether they
benefited from affirmative a;tion or not.'fhese preferences,
which are intended to benefit minorities, are only serving to
divide society by race and ethnicity to the detriment of
minorities.

Proof of the harm done to'society by racial preferences can
be seen in a survey by Professors Péul Sniderman of Stanford and
Thomas Piazza of Berkeley2  They found that whites, were far more
likely to view blacks negatively if they were first asked a
question regarding affirmative éction. According to the authors:
“Certainly some whites dislike affirmative action because they
dislike blacks, but it is unfortunately also true tha; a number
of whites dislike the idea of affirmative action s§vmuch and
perceive it to be so unfair‘that they havé come totdislike blacks
as a consequence.”’ /

In the area of public contracting large, successful minority
contractors afe often the prime beneficiaries of state, local,
and fedefal'ﬁrograms aimed at'“disadvantaged" minorities;‘ This
racial spoils system has allowed some minority contractors to
become millionaires, while truly disédvéntaged minority and non-
minority contractors are left oh the sidelines.®

The Wall Street Journal reported on a Governmenﬁ Accounting
Office gtudy which found that somé successful companies were
“cooking” their books to rémain eligible for the Small Business

Administration’s 8(a) diéadvantaged business set-asides. One



company, I-Net, received $62 million in set-aside contracts for
“which it was not eligible.®

A recent study by University of Minnesota economist Samuel
L. Myers, Jr., found that min&fity set aside programs in public
contracting in New Jersey between 1985 to 1995 *did not
necessarily benefit minority owned firms, nor did it reduce
discrimination.” The study also showed that the success rate for
the average minority firm in getting state awards did not '
increase. In fact, large white-owned companies that subcontracted
to minoritieg were given preferepce over mincrity-owned companies
and.may have benefited to a greater extent.’

Wayne State University economist Timothy Bates in a study of
the Small Business Administration 8(a) minority set aside program
noted that: “The‘mcst successful minority businesses in the 8(a)
program are run by individuals who are not particularly
disadvantaged; the truly disadvantaged entrepreneurs who receive
assistance, in contrast, fail in droves."®

Disparity studies are often used to justify set-aside and
preference programs at the state and local levels. However,
research suggests that disparity studies are not to be trusted.
According to George La Noue, a professor of political science at
the University of Maryland, “There is a tendency fof cities to
commission these studies when they want, or already have, a s
minority program.” Accordihg to his research, “most [disparity
studies] have sought only to justify these {MBE] programs by
scraping together and maénifying every piece ofvdata~pointing to
discriminatioﬁ without applying any of thevconventional éocial-

science tests to determine validity.”



One case in point is that of KPMG Peat Marwick’'s disparity
study for Miami. When this study failed to find clear evidénce of
discrimination against blacks or Hispanics in Miami, the city
commission rejected the study and drdered a new one with more
acceptable results.’ According to La Noue, “many studies are
methodologically flawed because they depend on Census data to
show disparity rather than basing their study on the actual
conditions of minority contractors in a particular area.” Peat
Marwick’s failure to rely on “flawed” data shut them out of the
disparity study business in Miami.

Preference programs also discourage many contractors from
submitting bids or dealing with government agencies. According to
Mike Kennedy of the Associated General Contractors of America,
“any program that applies’pressure to government contractors to
base decisions on race is discriminatory. People use the word
‘goél’ to try and suggest that their program is inspirational,
put if you meet the ‘goal’ you don’t have to demonstrate good
faith efforts. You are pressured to just meet the goal.” Mr.
Kennedy also felt that, “regardless of how eaéy it is to meet ;he
‘goal’ it is still preferences and discriminatory.”

Governments can and should, however, help those who are
truly disadvantaged, but not by holding them to a lower standard.
We must provide them with{the tools necessary to compete on an
equal basis and insure that they are not held to a different
standard. There are successful programs that help the

economically disadvantaged without regard to race.




The National Council of Contractors A;sociation (NCCA) in
Houston, TX, runs such a program. A race-neﬁtral alternati?e for
small businesses that has put millions of dollars into the hands
of minority-owned companies. One of the biggest barriers new
combanies face when they want to bid for public contracts is
obtaiﬁing'sdrety bonding. It is this difficulty in getting bonded -
that‘prevents most émall,iminority and‘non-minérity contractors
fram bidding on, or feceiving public contracts.

The NCCA program:helps them clear this hurdle--without
résor;ing to breferences or set-asides. It provides small
businesses with training and superv;sion, subsidizes visits with
accountants and lawyers, and offers other kinds of professional
advice.vMost‘important, it actually issues‘bonds to its |
participants--with the help of the Standard Group of Companies, a
national‘surety.bond underwriter.'Even.though the program is
race, and gender;neutfal, 85 percent of the participants are
either minorities or women.

Since 1994, NCCA has assisted 83 small contractors in
Austin, it has issued 171 bonds worth over 531 million, and has
not suffered a single default. NCCA helped its participants
receiye $6.3 million in public works'cdntracts, and small company
participation in municipal contracts has shot up 600 peftent. By
contrést, the city government abandoned its racial set-aside
prdgram after igsuing only one bond to a minority-owned small
business in 1993. : S

Iﬁ addition, the NCCA program actually saves tax dollars.'éy

maKing small companies eligible to bid for public contracts,



instead of gua;anteeing them contracps on a set-aside basis, NCCA
increases competitiveness instead of decreasing iE. When a
participant wins a contract--based entirely on offering the
léwest bid--the difference in cost between that bid and the next
lowest is a hard dollar savings. Since its inception less than
two years ago, NCCA has saved the Austin commnnity over S$1
millicn. |

lThis program proves that affirmative action can be uséd for
positive efforts to increase minority‘par;icipation without
dividing peoﬁie by:race. There need not be a backlash against
minorities. Recent polls show that it is not too late to stop the
harm tha; has been done by racial preferegces;

An NBC News\Wall Street Journéivpoll, from January 1995,
found that él percent of people want to eliminate race as a
factor in employmentj university admissions, ana public

'eontracting decisions. Yet, a CNN\USA Today poll conducted in
September 1995 showea that 49 perbent.of Americans supported
stronger affirmative action laws. Similarly, a Los Angéles Times
pell from January 1996 showed‘that 55 percent of the public is
either satisfied with.current affirmative action laws or wants
them strengthened.

| The>réason for the opposing viewpoints in these polls

becomes clear when we realize that the definition of affirmative
action is unclear. The gdod news is that a CNN*USA Today peoll
found that 56 percent of whites would support race-neﬁtral, need-

' based affirmative action programs.




If we are to salvage our dream of a color blind society, we
need mére of these types of programs and an end tolracial
preferencés. Yet, some wquld argue that as long as race continues
to matter: in Americé, wé must have public policy that reécgnizes
that fact and uses race-based solutions. These people claim that
as long as society is not color-blind, government cannot afford
to be color-blind either. They are wrong. We will neﬁer have a>
race-neutral society as long as government continues to
categorize people by race fér the pufpose of disparate treatment.

We can not wait on the judiéiary to eliminaté racial
preferences either. Despite. some promising rulings from the
Supreme Court limiting the use of prefgrences, the Court s:oppéd
short of eliminating them.altogethef. It is going to take
decisive action ffom theilegisla;ure to eliminate racial

discrimination for and against all Americans.
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Madame Chainnari and members of the Committee, I am Marcia Greenberger, Co-
President of fhe National Women'’s Law Center. Thank you for the invitation to appear
before you today. With me ish Judith Appelbaum, Senior Counsel and Director of Legal
Programs at the Center.

The Center is a non-profit organization that has been working since 1972 to advance

. and protect the légal rights of women across the country. The Center focuses on major
policy areas of importance to women and their families, including employment, education,
and income security -- with particular attention p:;1id tb the concerns of low-income women. -

We ére pleased to have this opportunity to comment on S. 1085, and the impact it

_ would have on affirmative action, and specifically on affirmative action for women.

I will also address the impact of the legislation on basic prohibitions against sex
discrimination. In the first part of my test‘imony,v I will outline why affirmative action
programs are as important today as ever for women, as well as for members of racial and
ethnic minorities, as a means of combatting and preventing discrimination. I will then turn
to a detailed discussion of the exti'eme nature of S. 1085 and the ways in which it would turn

the clock back for women by completely abolishing a variety of critical and effective

|
|
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affirmative action programs. Finally, I-will explain how the bill --'in a set of provisions
, burred in Section 4(c) that are separate from its afﬁrmative action. proVisions -- also threatens
to undermme equal opportumty for women by creating a set of unprecedented and potentially

'far-reaching new loopholes in. our longstandingfederal protections against sex discrimination.

I WHAT AFFIRMATIVE ACTION MEANS FOR WON[EN
Barriers to Advancement for Women Remain Pervasrve

_Much attention has been given recently to aff'irmative'action in’ the context of race.
lt is important not to overlook, at ‘the same time, the critical role that afﬁrma'tive action
N programs have played and continue to play in opemng up. opporturuties for women.

Discrimmation against women is deeply rooted in our socrety Just lastqyear we
commemorated the 75th anniversary of women'’s suffrage -- reminding us rthat for’ the first
150 years of the Republic, Ammcan”vvomen lackedthe most fundamental right'of
citizenship, the right to vote. "l"hroughout most of our history, laws that barred women from
engaging in certain occupation.s,' from the practice of _1aw to bartending, were upheld. Many
‘of the nation’s premier coll_meges and uniVersities vvere once completely closed to women. |
No.t long ago, the "want ads" listed ope'nings.for women and for men separately, and some '
employers told wom'en (but not men) with,ryou'ng 'children they need not apply at all. Sex
discrimination in employment has 'b‘een _prohibited by federal law only since enactment of the
~ Civil Rights Act of 1964, _and in'educa’t{_ion onlly sinc_e the Education Amendments of 1972,
Of course, much has changed for the better in recent years. It vvould be premature,

however, to declare that discrimination against women, on'the basis of their sex, is no longer
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prevalent in our society. A few statistics are revealing:

* According to the"March 1995 report of the Glass Ceiling Commission, 95 to 97% of
the senior managers of Fortune 1000 industrial and Fortune 500 companies are male.
In the Fortune 2000 industrial and service companies, only 5% of senior managers are
women (and virtually all of these are white).'

*. An earnings gap exists between women and men across a wide spectrum of
occupations. In 1991, for example, women in sales occupations earned only 59.5%
of the wages of men in equivalent positions.> In 1993 women snll ‘earned, on
average, only 71.5 cents for evexy dollar earned by men

* While women are over half the adult population® and nearly half the workforce in this
country,’ women remain disproportionately clustered in traditionally female jobs with
~ lower pay and fewer benefits.® For example in 1991 one in four working women
worked in an administrative support job,” and 82% of admxmstranve workers in all
industries are women.®

* While the gender gap in higher education has narrowed, and women now earn roughly
half of all bachelor’s and masters degrees, they still lag behind in many respects.
“Women earn less than 38% of doctorate and 40% of first professional degrees, and
remain underrepresented in many areas not traditionally studied by women. In 1993.
women received only about 16% of undergraduate engineering degrees, 9.6% of
doctorate degrees in engineering, and less than 24% of doctorate degrees in
mathernancs and the physxcal sciences.’

Women remain severely underrepresented in most non-traditional professional
occupations as well as blue collar trades. For example, women are only 8.6% of ali
engineers; 3.9% of airplane pilots and navigators; less than 1% of carpenters; 18 6%
of architects; and just over 20% of doctors and lawyers. Women are over 99.3% of
dental hygienists but are only 10.5% of dentists.'®  »

*, 65% of the 62 million workmg women in the United States earn Iess than’ $20 000
‘ annually, and 38% earn less than $10 OOO u . ,

* Even where women have moved into oceupanons and professxons in significant
numbers, they have not moved up to the same degree. Women are 23% of lawyers.
but only 11% of partners in law firms."”> Women are 48% of all journalists, but hoid
only 6% of the top jobs in journalism. Women are 72% of elementary school
teachers, but only 29% of school principals.'

NATIONAL WOMEN'S LAW CENTER, WASHINGTON, DC, APRIL 1996
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* ‘Minority women have lagged particularly far behind in both employment and
education. In 1993, for example, Black women earned a median income of $19,816,
compared to $22,023 for white women and $31,089 for white'men. Hispanic women
earned a median income of $16,758.'® Even in sectors where women have made
inroads into management, minority women continue to be underrepresented. In the -
banking industry, only 2.6% of executive, managerial and administrative jobs were
held by Black women, and 5% by Hispanic women, compared to 37.6% by white
women. In the hospital industry, Black and Hispanic women each held 4.6% of these
jobs, while white women held 50.2%."7 Minority women also earn fewer college
degrees than white women. In 1992, white women made up 42.3% of college
undergraduates and 48.1% of graduate students; minority women were only 13.4% of
undergraduates and 8.4% of graduate students.'s

* Although white men constitute a minority of both the total work force (47%)'® and of
. college educated persons (48%)™, they dominate the top jobs in virtually every field.

Moreover, white males’ median weekly earnings in 1993 were 33% higher than those

of any other group in America.?? The earnings of non-Hispanic white men were 49%

higher than those of any other group.?

How, then, can these disparities be explained? The notion that women lag behind
because they want to -- that is, because they would rather work less, or in lower-paying jobs,
or not at all -- is simplistic and demonstrably wrorig. While some women, for a variety of
reasons, may choose to devote themselves to family concerns or to jobs with lower pay, such
choices simply do not explain the disparities. A study cited in the Glass Ceiling Commission
report found that women in senior management worked the same number of hours per week
as their male counterparts.?® Another recent smdy shows that after about 11 years on medical
school faculties, 23% of men but only 5% of women had achieved the rank of full professor -
. - and the gap persisted when the researchers held constant the numbers of hours worke:{ per
week.” Yet another study, of graduates of the University of Michigan Law School from 1972

through 1975, revealed significant wage ‘differentials between men and women lawyers after

15 years of practice, even when hours of work, family responsibilities, and other variables
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were held constant.”

| These studies show that women who make the same career choices as men and work
the same hours as rﬁen often still advance more .§lowly and earn less. The clear inference to
be drawn is that sex discrimination remains a major barrier to the advancement of women.
Indeed, there is abundant additional evidence that sex discrimination, including sexual
harassment, continues to be a fect, of life in our society. In 1995, nearly 50,000 sex
discrimination complaints were ﬁled with the F;qual Employment Opportunity Commission
and the state and local fair employment agencies with which it contracts.?’ A report issued by
the Merit Syetems Protection Board in 1995, based on questionnaires completed by 8,000
federal véorke‘rs, found that nearly half the women who responded said that they‘had
experienced unwanted, uninvited ’Sexual attention on tﬁe job in the previous two years.?

In a 1994 survey by the Labor Department, 61% of women sui'w;'eyed said they had
little or eo likelihood of advancement; and 14% of wﬁite women and 26% of minority women
reported losing a job or promotion because of sex or race.” The Glass Ceiling Commission
report cites another study finding that 25% of the women surveyed felt that "being a
woman/sexism" was the biggest obstacle they had to overcome, and 59% said they hed
personally experienced sexual harassment on the job.* |

»Statistics and surveys tell a part of the story, but individual cases also can be
vinstructive. Here are just a few very recent examples from‘,our files.

An article in the newspaper a few months ago entitled "Young White Men Only,
Pleaee" described a complaint filed with the EEOC against a brokerage firm called Olde

Discount Corporation, the third largest discount brekerars © -1 in the country. According to
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the article, the complaiht and formér employees who weré interviewed allege that the
chairman of Olde directed company managers to recruit "young, good-looking, studly males”
and not to hire "broads.". Each regional manager was told, in pﬁvate, not to hire Blacks or
women. African-Americans were referred to by racial epithets such as "monkeys” and
women were demeaned for having menstrual cycles. One of the women who filed the
complaint claims that she was demoted and stripped of most of her customer accounts -- after
becoming one of the ﬁrm"s top producers -- because her boss said she needed to spend more
time with her daughter.®! | |

A lawsuit filed by a gfoup of female anﬁ Black employees of Lucky Stores, a
supermarket chain in California, revealed that the company had routinely segregated women
into dead-end jobs, and steered them into part-time rather than full-time positions. Notes
from a meeting of store managers presented at trial included comments such as "'men do not
want to compete with women or have a woman as théir boss," "women prefer working at the
cash régister, * and "women do not have the drive to get ahead."® |

And last Augﬁst, Del Laboratories, a Long Island cosmetics and pharmaceutical
maker, agreed to settle for over $1 mi}lion an EEOC complaint filed on behalf of 15 female
employees who claimed they were sexually harassed by the company’s chicf executive officer.
The executive was alleged to have indulged for jfears in lewd and abusive behavior toward the
women, mostly members of a secretarial pool. His behavior reportedly included grabbing one
woman'’s breast and other crude acts. The secretaries also claimed that the company tried to
coerce them into lying about what they had experierfced.”

These stories are all too commonplace. Even in 1996, the sad fact is that women
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continue to be sexu'ally harassed on the job, passed over for jobs and promotions based on
stereotypes about What they can and cannot do or outright prejudice against their
advancement, paid‘ less than men for equal work, and disadvaniaged in numerous other ways
based not én their abilities or their qualifications but on their gender.
How Does Affirmative Action Help Woﬁnen?
If it is clear that the playing field is not yet level for women, it is fair to aské how
cioes afﬁrmative action help? First, however, it is important to be clear about what
affirmative action is ---and what it is not.
In employmém, examples of affirmative action programs are recruitment and outreach
efforts to include qualified women in the talent pool. when hiring decisions are made; training
programs to give all employees a fair chance at promotions; and in some cases the use of
flexible goals and timetables (not quotas) as benchmarks by which to measure progress toward
including qualified women in job categories from which they have been excluded.
In education, affirmative action programs for women include a variety of programs to
| prepare and motivate female students for study in nontraditional fields, such as outreach
programs for high school and junior Ahigh girls to encourage them to consider careers in
engineering, math and the physical sciences, as well as financial assistance and graduate
fellowship programs aimed at helping women move in;o fields where their participation has '
been discouraged. . —
For women business owners, affirmative action programs include laws that encourage
government agencies and contractors to do business witix qualified women-owned companies,

as well as programs providing financial, management and technical assistance to women
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busiqess owners.

~ Affirmative action is not "quotas” or the substitution of numerical dictates for merit-
based decisions. Some afﬁrmative action plans include the management tools of numerical
goals or targets for representation of women or minorities, and timetables for meeting those
objectives. But the courts have held that these goals and timetables must be flexible and take
into account such factors as the availability of gualiﬁéd candidates. They may not constitute
"blind hiring by the numbers"; if they do, they are unlawful.

Thus, it is erroneous to attack affirmative action as somehow inconsistent with "merit"
principles, as some have done. The fact is that affirmative action is a way to break down
barriers and let merit shine through.

A case decided by the Supreme Court in 1987, Johnson v. Transportation Agency of
Santa'Clar'a‘ County, 480 U.S. 616 (1987), is a good illustration of how an afﬁrmative action
plan using flexible goals typically works'.'m the employment context. The employer, .a coﬁnty
agency, employed no women -- not one -- in its 238 "skilled craft worker" positions, which
included road dispatchers. Under its affirmative action plan, the agency set a target for
inc_reaséd employment of women in this category (and others from whjch théy had been
excluded). In its effort to meet the goal'it took gender into account in deciding to pro'mote a
woman, rather than a man with substantially equal qualifications, when a road dispatcher
pbsition opened up. Gender was only one factor among many considered, andrthe woman
who received the promotion was fully qualified for the job. The Supreme Court ruled that
this constituted a reasonable approach fo eliminating an obvious gender imbalance in the

workforce..
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The Johnson case illustrates not only how an affirmative action plan works, but also
why such plans are needed. The position that was open in that case, t:of road dispatcher, was
one that no woman had ever held. The initial interviews were condgcted by three white male
supervisors, one of whom had previously derided the woman applicant, Diane Joyce, as a
"skirt-wearing person.” Not surprisinglyiin these circumstances, they recommended the male
céndidate. Had it not been for the intercession of higher-ups in the agency and tf;eir
application of the affirmative action plan, Diane Joyce would have been passed over by men
who assumed she ;:éuldn’t do the job. As it turns out, Diane Joyce is still successfully
performing her duties as a road dispatcher for Santa Clara County.

What happened in the Johnson case before application of the affirmative action plan is
what happens all the time. Supervisors making hiring or promotion decisions, procurement
officers, and éthcr decision-makers rarely engage in the purely objective, scientific exercise
that is sometimes imagined. They are human beings making subjective judgment calls, and
these judgments are 'mevitaﬁly inﬂuenc.:ed‘by the natural tendency we all have to feel most
comfortable with people like ourselves. The Glass Ceiling Commiésion‘s report is replete
with illustration§ of ho(:v,feelings of "kinship; or "chemistry" contribute to holding women
and minorities back. It also documents the myriad ways in which racial, gender, and ethnic
stereotyping r§main pervasive in the éorporate world. It found that women, for example,
were variously stereotyped as not wanting to work, uﬁwilli_ng or unable to makc decisions, too
eﬁxctional, not aggressive enough, and too éggressive."‘

Affirmative action programs work because they are an efociive way 1o neutralize and

counteract these kinds of biases, stereotypes and prejudicec & ffirmative action programs
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force employers to reach‘out beyond the "old boys network” to which they would naturally
gravitate, and to give fair consideration to candidates who are qualified but who don’t fit their
preconceptions. In other woids, they function as a preventive approach to discrimination --
insteéd of forcing the vicﬁms of discrimination to take the daunting and expensive route of
going to court to challenge Biased acts after they occuni, affirmative action keeps
discrﬁnination‘from occurring in the first ;lace.

Thus, affirmative action programs are slowly making lan impact. A government study
showed that women made greate; gains in enipldyment at companies doing business with the
federal government, and therefére subject to federal affirmative action requirementé, than at
other compahies: female employment rose 15.2% at federal contractors, and only 2.2%
elsewhere. The same study showed that federal cohtractprs employed women at higher levels
and in bettér paying jobs.than 6th§_r firms. %

Many Aindividu‘;al companies that have adopted affirmative action plans have
‘demonstrated the impact on womeri. Fof exam'pie, after IBM set up ité affirmative action
program, its number of female of‘ficials"aﬁd managers more than tripled in less than ten
years.3® S

Litfgation against police and fire departments and the construction trades has resulied
in affirmative action plans that have prdduced dramatic increases in thé employmevm of
women (and minorities) in those fields as we'll.”' In 1983, for e:.(ample, women made up
9.4% of the nation’s poli;:e,’and 1.0% of firefighters. By 1993, women wére 16% of polxe.
and 3.7% of firefighters.®

" It is clear, then that affirmative action programs have made a real difference for

NATIONAL WOMEN'S LAW CENTER, WASHINGTON. DC, APRIL 199

10


http:years.36

women, and remain critical today. It.is important to note, in addition, that our whole society
stands to gain in numerous ways from programs that increase opportunities for women and
minorities. For example:

*  Affirmative action programs that help women advance in the workplace are helping
their families to make ends meet. Most women, like men, work because of economic
need; indeed, many women are the sole source of support for their families.*

* Replacing the "old boys network” with job postings, outreach and training ensures that
all workers -- women and minorities, but white males, too -- have a fair shot at
advancing in the workplace.

* Affirmative action programs expand the talent pool for employers to draw on, and
many companies report that a diverse workforce has led to enhanced performance and
productivity. DuPont Co. set -- and exceeded -- higher goals than any affirmative
action regulations required, and the company reports that it has been rewarded by the
development of new ideas and markets.®

*. Diversity in our colleges and universities improves the learning process for everyone.
As Justice Powell wrote in the Bakke case, "the ‘nation’s future depends upon leaders
trained through wide exposure’ to the ideas and mores of students as diverse as this
Nation of many peoples."*!

* Enrollment and scholarship programs that promote diversity in professional schools
indirectly serve the public in dramatic ways. For example, it is surely no accident that
the advancement of women in fields of medical science has been accompanied by
increased attention to women’s health issues such as breast cancer and expanded
research in those areas. «

* Communities benefit from affirmative action in myriad other ways. For example,
increased recruitment and training of women police officers, prosecutors, judges and
court personnel has been accompanied by an improvement in the handling of domestic

. violence cases and the treatment of domestic violence like the crime that it is -- which
benefits women, children and all other members of the family and the community who
are affected by violence in the home.

With this background: I will now turn to an analysis of S. 1085.
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II. S. 1085: "THE EQUAL OPPORTUNITY ACT OF 1995"

i

In our ,vie_w, Maglame Chairman, the enactment of S. 1085 would constitute a severe
setback in the ongoing struggle o eliminate sex and race discrhnihation and ensure e(;ual ‘
oéportunity for all. This bill, while called "The Equal Opportunity Act,” :i‘étually would
undermine, not enhance, equal opportunity. Indeed, it is extreme in scope and effect. It
would wipe out a broad range of essential and effecti\{e programs aimed at opening the doors
of opportunity for women and minorities in employment, in-education, and in contracting. To
do this would be, in our view, to slam the doors of opportunity shut for millions of
Americans, to deprivé all of us of the talents and contributions of all’of those we shut out,
and, finally, to send a signal to the American people that we are turning back the clock and
that equal opportunity no longer matters to policymﬁkers in Washington.

Inconsistent With Adarand and Other Precedents

It is important to note, first,. that this bill goes far beyond the principles enunciated by
the Supreme Court last June in Adarand Constructors v. Pena, 115 S. Ct. 2097 (1995). In
Adarand, the Court fnade clear that while federal race-based classifications must be subject to
strict judicial scrutiny, this does not mean that all such programs are aufomatically unlawful.
Rather, Justice O’Connor wrote: "We wish to dispel the notion that strict scrutiny is ’'strict in
theory but fatal in fact.’" Id. at 21174(citation omitted). Justice O’Connor specifically noted
that affirmative action programs can be sustained when they are narrowly tailored to achieve a
compelling government interest -- for example, to eliminate past or continuing discriﬁlination.

"The unhappy persistence of both the practice and the lingering effects of racial discrimination
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against minority groups in this couhtry," she wrote, "is an unfortunate reality, and
government is not disqualified from acting in response to it." Id.

Under S. 1085, however, all federal affirmative action programs appgrently would be
absolutely prohibited, wipéd off the books in one fell swoop. No rﬁanet how compelling the
justification for a given program, and no matter how precisely tailored it ié, the government
“would be disqualiﬁéd from acting. This is an extreme approach, and was soundly rejected by
seven of the nine Justices of the Supreme Court in Adarand.

Moreover, the legislation would eliminate not only affirmative action programs for
racial minorities, but also affirmative act‘ion programs for women, which Adarand did not
even address, much le.;;s outlaw. Under current caseléw, gender-based classifications -
including those discrimiggting against women -- are upheld when they are substantially related
to an important government interest.> But under this legislation, it appears that all federal
affirmative action programs designed to benefit or assist women would be unlawful. This 1s a
result that is hard to reconcile with logic or with sound equal protection principles.

| Sweeping in Scope
- The legislation is particularly, problemétic because of its undefined, but apparently
sweeping, scope. .It eliminates any program that "grant[s] a preferenc;" based oﬁ race, color,
national origin or sex. (Sec. 2.) "Grant a preference” is defined in Sec. 8(2) as follows:
"The term ‘grant a preference’ means use of any preferential treatment and includes but i1s not
limited to any use of a quota, set-aside, numerical goal, timetable, or other numerical
objective." (The term "preferential treatment” is nowhere defined.) Given the circularity of ‘

the language ("grant a preference” means "preferertial rren*=-21t") and its open-endedness
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- ("includes but is not limited to . . .""), it is impossible to'know how, if at all, the range of
activities and programs it encompasses wbuld be limited.

For example, woulcl the bill’s ba‘p‘ on "preferential treatment" mean that go?emment
decisionmakers would be barred from ever taking réce, national origin or gender into account |
in any way, even as one factor among many? If so, the legislation i's inconsistent noi only
with Adarand, but also with a long line of precedents including Johnson v. Traﬁsgértzition
_Agm and Regents of the Universigg of California v. Bakke, 438 U.S. 265, 318 (1978).

Would térgetéd recruitlnent be illegal? For examp!é, could l'edc‘ral law enforcement
agencies make any kind of concerted effort to hire and promote more minorities and women?
Could a federal agéncy with few African-American attorneys on its staff make a special effort
to recruit at predominantly-African American law schools, or an agency with high-tech
positions but few women recruit at a women's coll;ge? Or would these practicés be
considered prohi}bited 'Tbi;efere‘ntial treatment"? Section 3(1), which purports to create some
sort’ of exceplion for recruilment. turns out, on inspection, to be of no help in answering this
question. Séction 3(1) allows recruitment of qualified minorities or women into an applicant
pool for federal employment, but only if such recruitment "does not involve . . . granting a
preferehce,” a term which, as | néted, is not defined or limited in any meaningful way.

| Eliminates Aspirational Goals

.OI“IC thing that js clear is that the?bill would abolish any use by the‘fedf:ral govéﬁ?mem ;
of numerical goals based on race, natibnal origirl or sex, since the definition of "grant a
preference” in Section 8(2) expressly includes goals, timetables, and otller numerical

objectives. There is no justification for-such a draconian measure. Numerical goals, as I
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noted earlier, are not the same as "quotas.” Numerical goals are targets. They are
aspirations. No sanctions are impdse;l for failure to meet them. Goals and timetables
function as benchmarks by which to measure our progress toward a more inclusive society,
one that is free of artificial barriers to eqhality of opportunity.

If a numerical measure functions like a cjuota rather than a goal -- if it is inflexible, or
fails to take into account the availability of qualified applicants -- it is already unconstitutional
under a series of Supreme Court cases. The Court has had no difficulty acknowledging and
approving the distinction between goals and quotas. For example, in Johnson v. -
Transportation Agency of Santa Clara County, discussed earlier, the Court noted, in
upholding a public employer’s hiring goals, that the employer’s affirmative action plan stated
-, that the goals were to be used as "reasonable aspirations” and to take into account factors
such as the availability of women and minorities "in the area work force-who possess the

desired qualifications or potential for placement.” 480 U.S. at 635; see also id. at 654-57

— —— —

(O’Connor, J. concurring); United States v. Paradise, 480 U.S. 149 (1987); Local 28 of the

Sheét Metal Workers Int’l Ass’'n v. EEOC, 4‘78 U.S. 421 (1986). Indeed, in Paradise -- a

decisic;n expressly approved in Adarand -- the Court recognized that without a goal, there
would have been no effective remedy in light of the defendant’s longstanding recalcitrance.
The legislation before us, ilowever, ignores these well-established principles and wbuld
flatly prohibit all 'humerical meésures at the federal level.
Oxie specific example of.a federal goal that S. 1085 would eliminate, of particular
interest to women, is a provision passed by Congress in 1994 without opposition, adopting a

goal aimed at increasing federal procurement opportunities for qualif'xed women-owned
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businesses. The .Federal Acquisition Streamlining Act of 1994 amended Section 15 of the
Small Busi.ness Act to set a federal go\rerﬁment—wide target for the award of federal contracts
| to small Eusiness concerns owned and controlled by women; the goal is a modest five percent
of the total vaiue of all prime contract and subcontract awards for each ﬁséal year.”

Congress adopted this goal in recognition of the fact that women-owned businésses,
despite being a large and growing force in our economy,* have been virtually shut out of
government procurement activities, and in the hope that the goal would result in greater
contracting opportunities for them.* Indeed, modest though the five percent goal méy seem,
reaching it would constitute significant progréss: the latest data we have seen puts the share of
federal procurement by women-owned firms at a mere 1.6 percent.*® It would be a shame, to
s;ay the least, to eliminéte the new five percent goal.before it has eifcn had a chance to begin
to make an impact. And that is just one exampl@ of a numerical goal that would be nullified |
by this legislation.

Eviscerates the Executive Order Program

One of our most serious concerns about S. 1085 is the destructive impact it would
have on the federal cohtfact compliance program.

- Executive Order 11246 and the federal contract compliance‘program‘ establish a;ld ,
implement the proposition that government funds -- taxpayer dollars -- should not support
illegal discrimination against women and minorities. The program covers o§er 25% of the
U.S. workforée, helping to break down barriers to equél 'opbgrtunity for some 26 million
Americans. It has been supported by every Admin_istration for over three decades.

The Executive Order program achieves its objectives by requiring that a clause be
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included in government contracts in which the contractors assure that they Will not
discriminate against any employee on the basis of race, color, religion, sex, or hational
| ‘ origiri. The Executive Order further requires that businesses and institutions (over certain size
thresholds) that choose to contract with the federal government develop and implemerﬁ
affirmative action plans. As part of this requirement, contractors must analyze their own
workfbrces, identify job categories from which qualified women and minorities have been
excluded, set their own goals and timetables for improved hiring and promotion of qualified
female and minority workers, and make a good faith effort to meet them. 41 C.F.R. Part 60-
2. -
The regulations implementing this program expressly state that "Goals may not be
.rigid and inflexible quotés which inust be met, but must be targets reasonably attainable by ’
means of applying every good faith effort to make all aspects of the entire affirmative action
program work." 41 C.F.R. § 60-2.12(¢). Nor are federal contractors subject to sanctions in
- any way for simblc failure to meet their goals. 41 C.F.R. § 60-2.15. All that is required is a
good faith effort. The Director of the Office of Federal Contract Compliance Programs |
(OFCCP), which administers the Executive Order program, issued a new directive just last
surﬁmer reaffuﬁing that goals are not to be used as quotas, and that contractors are m
“compliance if they make a good féith effort, whether or not they have met their goals.*’
Indeed; the contractor community itself has confirmed that the Executive Orde™
program does not require "preferential treatment” or "quotas” in employment decisions. As
the President of the Equal Employmem Advisory Council has testified, ".Exe;utive Ordér

11246, as . . . enforced by the Office of Federal Contract ©~mpliance Programs (OFCCP),
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does not requiré éontragtors to grant preferémial treatment to any employee or applicant on
the bashisv of race, gendAcr, or ethnic background. "4 This association of some 300 major
 corporations that do business with the federal government has stated, further, that the
afﬁrmative action requirements of E.O. 11246 place no quotas or setasides on employers, nor
do they require an etﬁployer to ﬁléce an unqualified person in a job.*® The EEAC concludes,
"We believe there is no place for reﬂexi?e changes in the program simply because some
peqple have misunderstood or mischaracterized ifs nature and effectiveness. "%

S. 1085, however, wduid cut the heart out of the federal contract compliance program
by elimi'x;ating ifs "goals and timetables component. The\legislation expressly provides that the
federal govemment may not "require or encourage any Federal contrac;or or subcontractor to
. graht a preference” (Sectiqn 2(2)), and, as noted earlier, "grant a preference” is defined
to include "use of a . . . numerical goal, timetable, or other numerical objective” (Section 8).

This evisceration of the Exéc.utive Ofder‘program would render it meaningless. Goals
and timetables w;ere added to the prégtam during thc Nixon Administration in 1970 precisely
because they were shown to be necessafy for the program to work. The early years of the
progfam demonstrated that passive nondiscrimination clauses alone did not ensure equal
opportunity for minorities (sex was not added to the prohibited categories in the Order until
1967), so an affirmative action requirement was added.' In 1968, the Comptroller General
ruled that ﬁie afﬁrmati?e action obligation was too vague to fulfill the requirement that
minimum contract standards be made clear tov prospective bidders.®? Contractors urged the
governnient to deﬁné their obligations under th: Order and to ésmbliSH a standard to measufe

their compliance with the affirmative action requirement. Use of cuch standards, ‘which in

2
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fact is all that goals and timetébles are, is the way business operates in all other spheres.}

With its affirmative action component, mé Executive Order program is an essential
cbmplement to the enforcement of Title VII's bmhibition against discrimination in
employment. While the EEOC and individual victims of diécriminatién caﬁ'bring suit under
Title VII once a violation has occurred, the cc;ntract compliance program operates to prevent
discrimination. By developing an affirmative action plan, and measuring its ov'v"n’progress

. toward meeting its goals, a federal contractor is taking steps to ensure that discrimination and
unfair ﬁarriers to advancement are eradicated. The contract compliance p’rograr'h,~ in short, is
indispensable as a systemic approach to rooti;lg out disc;iminatory'praétices.

There is abundant evidence that the Executive Order p}ogram wdrks. I have already
cited studies showing that women have made greater gains in employmént at companies doing
business with thé federal govérnment than at other}é:(n)mpanies.s3 The program has also
changed enﬁre industries. In 1978, the Office of Federal Contract Compliance Programs
rew»;iewed the employment practices of the five largest banks in Cieveland, ﬁursuant to its
authority under Executive Order 11246. Threg Qears later, the percentage pf women officers
and ménagcrs at these instifutions had risen more than 20%. When OFCCP first looked at

" the coal miﬁing industry in 1973, there were no women coal miners. By 1980, 8.7% were
* women.*
One of the most’successfu'l enforcement efforts undef Exécutive Order 11246 came as
a result of an administrative pqmplaint agains¥ the Chicago-based Harris Bank, filed by
- Women Employed. AfterA years of ,conciliatibn é{fons failed, OFCCP Brought an enforcement

~ action, in which the National Women’s Law Center représcnted Women Employed. Two
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' separate hearmgs yielded findings of serious sex and race discrimination in the Bank.

Ultrmately, in 1989, OFCCP, the Bank and we agreed to a settlement of $14 million in back

pay -- the largest award ever under the Executive Order -- and the Bank revised its
affirmative action plan, to include enhanced training programs and career development

opportunities. Just last year, in fact Harris Bank named its first woman vice chairman --

who is believed to be the hrghest-rankmg woman among the country ) largest banks -- and

announced that it now has 15 women in positions representing 25% of senior vice presidents

and above at the bank. Clearly, the Executive Order program has made a difference.
It is also insrructive, perhaps, to consider what can happen in the absence of this

program* The Olde brokerage firm, for example -- the subject of a discrimination complaint 1

described earlier -- is not covered by the Executive Order because it has no federal contracts.

Do we really want to destroy the Executive Order program and eliminate the tools it provides
to ensure that at least those companies who are benefiting from federal, taxpayer-funded
contracts do not behave as Olde reportedly has? |
‘ Under inesr Erlforc ment of Civil Rights Laws
We are also deeply conceméd about the harm S. 1085 would do to enforcement by the
federal govermnem of ail of our civil rights and anti-diserirnination laws. ‘Section 2(3) of the
bill would prohrbrt any federa’ agency from ’ "enter{ing] into a consent decree that requrres
authorrzes or permrts any of the acnvrry prohibited in Section 2(1) or 2(2) -~ i.e., any use of
numerical objectives or anything else that the bill labels as "granting a preferexice. Under

this provision, the ability of our civil rights enforcement agencies, such as the Justice

Department and the EEOC, to enter into any new consent decree that includes numerica:
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remedies, would be severely limited. This prohibition would apply even though by definition
a consent decree is entered only when the defendant itself has agreed to the relief.

This means that no matter how cgregioué the discriminétory and unlawful conduct of a
defendant, no matter how important it is to have an effective way to monitor the defendant’s
future compliance with nondiscrimination requirements, no mattér how flexible and carefully
drawn the proposed remedy, and no matter how willing the defendant is to go along ’with it --
the government .would be érdhibited from entering into a consent decree that includes any
kind of goal or timetable, or anything else that might fall wifhin the'undeﬁned reaches of this
Bill’s prohibition on "preferential treatment,"” when the prohii)iti_on applies.

While S. 1085 purports to cover only the executive and legislative branches of the
federal government (see definition of "federal government” in Section 8(1)), it thu:s indirectly
coﬁstrains the courts too, by preventing any federal agency from entering a court-approved
_ consent decree. This is another example of the radical aﬁd extreme nature of this proposed -
legislation. It is astonishing, frankly, that it does not contain any exception for court- -
approved consent decrees along with all other court orders. Even the Ab,ill' introduced by
Senator Helms early in this Congress, S. 496 -- an extreme anti-affirmative action measure
similar to S. 1085 in many respects -- provides that nothing in it is to be interpreted as
forbidding a court to order appropriate relief to redress‘ past discrimination. Not so S. 1085.

Moreover, given the general and imprecise language of S. 1085, and the absence of
clear definitions limiting its reach, there is room for confusion and futu-rc challenges to federal . -
agency enforcement authority that cannot even be catalogued today. The federal government

may be forced to spend precious enforcement resov-ces ~+ *_‘ nding its ability to carry out
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virtually any of its civil rights responsibilities by those resisting compli:

~against discrimination.

New Limitations on Prohibitions Against Sex Discrim
In addition to abdlishing critical affirmative action programs, thi
to turn t‘her clock back for women in another way as well. Buried in Se
a seéiion its spdnsors, not surprisingly, avoid calling attention to -- is a
thét would permit discfi;ninatién against women in a wide variety of cir
such discrimination is how against the law.
) While Seciion 2 of the bill osiensibly prohibits the federél gover
intentionally discriminating. on the basis of race, sex or national origin,
céfves out a series of exceptions to the pi‘ohibitio_‘n on sex discriminatior.
would create a set of unprecédented and potentiaily far-reaching new ex:
women from job openings iﬁ the federal governmeni or participation in
For example, there is'a wholly new exception allowing womeﬁ t
cenaiﬁ jobs altoéemer‘based on ’;privacy " concerns. Not only is the ter
undefined, but in gddition Section54(c)(’2) wouid permit sex discriminati
"designed to" protect someone’s pri\)acy./ -- even if the asserted need for
61’ if iheré are ways to protect privacy without discriminating against wi
see an employer argue that it can exclude women because, for example
locker rooms or other facilities for them? If this applied to the U.S. S¢
elécied women éehators haQe been prevented frbm‘taking office on tﬁe

chambers once lacked women’s restrooms?
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The bill would also, under Secﬁon 4(c)(1), allow gender to be a "bona fide
occupational qualification"” (BFOQ) which could exclude women from federal jobs‘or |
programs. This concept exists '_now. in very limited form .in Titie VII, but would bev
significantly broadened if this bill is enacted. This is especially dangerous because, when sex
is found to be a BFOQ, an employer can legally annbunce that no woman need apply |
regardless of her skills or abilities. |

Section 4(c)k3) would permit the wholesale exclusion of women from any federal job
or progrz;un that is subject to a "national security” requirement, regardless of whether or not
an individual woman candidate poses any security risk. It is hard to imagine a rational for
this.

Finally, Section 4(c)(3) also would authoriée the exclusion of women .frgm whole
classes of positiops in the Armed Forces where worﬁen are now serving cffectivély and |
coﬁrageously. One of our nation’s proudest recent accorhplishments has been the elimination
of some of the artiﬁcial bam’crs'to military service by women. U.S. sérvicewomen in the
Persian Gulf and other dangerous posts have emerged as heroes as th:?y have served in cqmbat
support positior;s, faced hostile fire, flown into enemy territory, and overcome extrelme
.hardship. Yet this legislation would allow the resurrection of the very restrictions that these
brave servicewomen have shown -- and the military itself has recognized -- to be

‘ unwarranted. |
. That this legislation, while described as addrgssing affirmative action, also introduces
wholly new and potentially wide-open loopholes in the laws against sex discrimination, and

thus would strip women of many hard-won gains, is especially dangerous and unwarranted.
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Iong w.ay from having an edual oppormnity_tg compete on a level pla
action programs make a huge difference. Thus, by elirninating feder:
programs across the board, and creating new loopholes in federal anti
1085 would not only halt the forward progress that women, as well a

able to achieve; it would mark a giant leap backward in this nation’s _

opportunity for all. Until the day when we can say with confidence ¢

reached that goal, we simply cannot afford to throw away the means

- for _getting there.

Thank you.
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FAX 202-307-2572

DEVELOPMENT

July 22, 1996

Mark Gross ,

Assistant Attorney General for Civil Rights

U. S. Department of Justice

P. O. Box 65808

Washington DC 20035-5808 ‘ '

Subject: Proposed Reforms to Affirmative Action in Federal Procurement

As a Presidentially appointed member of the National Women's Business Council, a federal
advisory council on women's business issues; a gubernatorially appointed member of the Illinois
Women's Business Ownership Council, a state advisory council advising the Governor of Illinois
and the state legislature on women's business issues; and as Co-Director of the Chicago-based
Women's Business Development Center, a small business development center and procurement
technical assistance and women's economic development advocacy organization and provider of
programs and services for tens of thousands of women owned businesses; and as one called upon
to advise the President and the Office of Civil Rights of the U. S. Department of Justice, [ am
pleased to submit comments on the public notice and invitation for reactions and views published
in the Federal Register on May 23, 1996, entitled "Proposed Reforms to Affirmative Action in
Federal Procurement.”

I am submitting my comments on behalf of the more than 8 million women business owners in
the United States.

We have been pleased to advise the President and the Department of Justice on affirmative action
issues and understand the necessity for complying with the constitutional standards established
by the Supreme Court in Adarand vs. Pena. We commend the administration for its continuing
commitment to affirmative action and its "mend don't end" philosophy and believe that the
statement by President Clinton in July 1995 was meant to address the need to increase
opportunities rather than limit them further.

Revision and expansion of the federal government's affirmative action policies and programs are
critical to the overall success and health of women and minority owned small businesses, indeed
to that of all small businesses in the U.S. ' '

8 SouTH MICHIGAN SUITE 400 CHICAGO ILLI'NOIS 60603 PH.312.853.3477 Fax 312.853.0145%

Hepy M. RarNer, S. CAROL DOUGAL/CO-DIRECTORS
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We are concerned that the critical issues of women owned businesses are not addressed in the

proposed policies and-programs. Instead, the Department of Justice has elected to address only
those small and disadvantaged business programs and policies which refer to ethnic minority
populations. The definition and the programs MUST:be expanded to include women owned
businesses who are still only receiving just over 3% of federal contracts and are, by federal
definition, economically and socially disadvantaged, which is not addressed in the proposed
reforms. It is critical that a broader definition of disadvantaged, utilizing language that promotes
the enhancement of opportunity. We are pleased that the percentages have grown from just 1%
of contracts to women owned businesses to 3% However since 8 million businesses in this
country are women-owned and that half of all businesses will be women owned by the end of
the century, the share of federal government procurement from women-owned businesses is
minuscule compared to our growing capacity. . This is a percentage certamly not reflective of
the number of women owned businesses who have the capacity to do federal subcontractlng and
contracting.

Competitive opportunities in federal contracting and subcontracting for women owned businesses
must be extended and the proposed reforms to affirmative action are the window of opportunity
to address this crucial issue. Your proposed reforms do not address this.

In 1994, We were pleased to have the opportunity to work with Illinois Senator Carol Moseley
Braun to support the 5 percent goal for women as part of the Federal Acquisition Streamlining
Act. Since that legislation was enacted, women business enterprises received significantly
increased percentages of the federal market, a 27% increase from 1992.

Legislation and administrative guidelines such as the overall 5% goal and goals enacted at such
agencies as Transportation, EPA, NASA and Department of Energy have had a significant impact
on access to federal contracts for women owned businesses. Therefore, inclusion of certified
women owned businesses in the current proposed reforms are necessary.

We agree with the recommendations provided by the National Women's Business Council and
recommend that the proposal be revised to specifically include women owned businesses.
As was recommended by NWBC the proposal should describe the programs in existence that
were enacted or implemented to provide opportunities for women to compete for federal prime
and subcontracts.



page three

Certification Issues

~ We commend the U. S. Department of Justice for recognizing the solution to fraud and abuse

in contracting and subcontracting is the requirement of certification for women and minority and
small disadvantaged businesses. This tightened eligibility and certification requirement must be
applied to all federal agencies and granted as well as prime and sub-contractors. There should
be a certification requirement for all small businesses who participate in federal procurement
contracting.

It would be more efficient to determine economic and social disadvantage as well as ownership
and control issues in a single certification process rather than the two separate certification

_ processes discussed in the proposal.

We agree that the certification process be decentralized and privatized. The certification could
be implemented through state, municipal and private certification entities with federal regulations -
as guidelines. As indicated in previous meetings with the U. S. Department of Justice, I will
be pleased as Director of the Women's Business Development Center and as an acknowledged
national leader on women's business and certification issues and the only private sector certifying
agency for women business enterprises in the U.S., to consult and advise the U. S. Department
of Justice, Office for Civil Rights and the U. S. SBA on certification crltena and requirements
and implementation.

The certifying entities contracted with by the federal government must comply with agreed upon
universal and uniform certification standards and these entities must be periodically monitored
for compliance with rigorous standards set forth by the federal government with the assistance
of the key national women and minority certifying agencies. -

We request that the Department of Justice explain how the proposal will establish uniform federal
contracting standards and certification procedures for women-owned small businesses as well as
to increase competitive'opportunities for the women's business sector.

We agree that the ehglbﬂlty of the certification prograrn 1nclud° both socn | and economic
disadvantage, gender and race. -

We also propose that technical assistance programs should be developed for nongovernment
agencies in order to assist the SDBs with the certification process and that experienced private
sector agencies and consultants should assist that SBA with training seminars on certification and
eligibility to other certifying and other agencies, both government and nongovernment.
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. On the issue of the certification period for a firm, we disagree that the certification of a firm be

valid for three years. Instead, it should be shortened to one year with a prescribed renewal
process. Smaller firms have historically experienced frequent changes in business structure that
could affect operations, control and ownership.

Regarding certification appeal and challenge...a defined process for challenges must be developed

that includes an appeal to the certifying agency of the firm being challenged. The process of

challenging the certification-of a firm should include a review of the certifying agency in order
to identify any problematic issues. We also propose that there be an avenue for appeal through
the private certifying organizations. :

Pre_award review of potential federal contractors

We strongly encourage that preaward review of potential federal contractors be mandatory, NOT
discretionary. :

Benchmarks

On the issue of benchmarks and benchmark limits, again we reiterate that gender as well as race .
be considered on an industry-by-industry, market-by market basis and that representatives of
women owned business organizations such as the National Women's Business Council, the
National Association of Women Business Owners and the Women's Business Development
Center be involved in the oversight and determination of these benchmarks and the crafting of
the regulatory details of affirmative action reform.

Race Neutral Programs--Qutreach and Technical Assistanc

We are also concerned that the federal pursuit of race-neutral programs utilized by agencies
including training, outreach and technical assistance programs as a way of increasing Small
Disadvantaged Business participation have commensurate funding.

Currently agencies use a variety of outreach activities on federal contracting. The procurement
technical assistance networks across the nation, funded by the Department of Defense, are a wise
investment for a federal government initiative to promote greater procurement among small
minority and women owned businesses. In Illinois, the expenditure of $675,000 in state and
federal funds resulted in procurement technical assistance center clients securing more that $225
million in contracts, representing a return of more that 333 to 1 for government dollars
expended. Since the program began a few years ago, Illinois PTAC clients have secured
government contracts worth nearly $2 billion.
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There is currently. little funding of these programs and no consistent direction for federal
agencies. We agree with most of the recommendations in the proposed reforms but recognize
that directories-of certified firms be developed and consistently updated; that the PASS system
be regularly updated with more extensive information collected and verified; that national lists
of assistance organizations be supported and given responsibility to further disseminate
contracting oppoftuttiies; that technical assistance initiatives be enhanced and that agencies form

alliances with' eredible recognized assistance organizations; that financing initiatives that assist
firmi§ with federd!l contracts and subcontracts be made available.

Agplica;ig_n to Subgontragtors as well as to Contractors

The: proposed reforms mdst apply not only to federal government grantees but also to
subcontractors. All proposed changes to affirmative action programs should be applicable to
subcontractors as well.

’

Subcontracting is a major interest of women business owners. By proposing that only direct
procurement is affected by these reforms, the Department of Justice hmlts opportunities for
women business enterprxses
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Conclusion

Women business owners and their interests and concerns MUST be addressed in the proposed
reforms. Over 40% of the business sector of the U.S. economy cannot and will not be ignored.
Women are changing the face of the American economy but recognition and guidelines by the
federal government on the role of women owned businesses and the discrimination they face must
be recognized and addressed. The Affirmative Action reform proposal should be revised to
reflect the women's business interests. - Affirmative action is an economic and gender issue as
well as a racial issue. The Affirmative Action reforms MUST be inclusive.

Sincerely,

Hedy M. Ratner

Co-Director

Women's Business Development Center
FAX 312-853-0145 '

cc: Harold Ickes, Deputy Chief of Staff to the President

Dr. Laura Tyson, Chairperson, National Economic Council

Carol Rasco, Assistant to the President for Domestic Policy

Alexis Herman, Director of Public Liaison, :

Hillary Rodham Clinton, First Lady ‘

The White House '

Betsy Myers, Deputy Assistant to the President, White House Women s Office of
Women's Initiatives and Outreach

Amy Millman, Execuiive Director, Natlonal Women's Buamesb Council

Ginger Lew, Deputy Administrator, U. S. Small Business Administration

Jere Glover, Chief Counsel for Advocacy, U. S. Small Business Administration

Sherrye Henry, Office of Women's Business Ownership, U. S. SBA

Joan Parrott-Fonseca, Director, Minority Business Development Agency, U. S.
Department of Commerce : :

John Schmidt, Deputy Attorney General, U. S. Dept. of Justice

Duval Patrick, Deputy Atty Gen., Dept. of Civil Rights, U. S. Dept. of Justice

Isabelle Katz Pinzler, Dept. of Civil Rights, U. S. Dept. of Justice
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- Inwm:s.‘_mg..v. E_ns 115 5. ét. 2097
(1995), the Supreme Court extended strict judicial scrutiny to.
.. federal affirmative action: programs that use racial or ethnic:
criteria as a basis for decisionmaking. ' Under. strict scrutlny,
any federal programs: that make ‘race a basis for contract '
4-:decxszonmak1ng must be: narrowly taxlored to serve a compelling
’-ygovernment interest.:' - , ‘

The purpoae of the B(a) program——aa defined by ¢ongraaanaxa
. ke assist the development of businesses owned by socially and. .
. . economically: disadvantaged individuals. Thia has been, and
‘remains, a oompellinq government interest. 'Evidence denonstratas
" that there still are: great disparities in minority business :
ownership and in minority particlpatlon in federal contracting..
In fact, disadvantaged owned businesses: currantly receive only
6.2 parcent.of total federal contract-dollars, while
.. disadvantaged: individuals, as. defined by the Small. Busineas Act,
' oonstitute a. full 26 peroent of - our: population.A :%;;

o SBA 1s ‘now- propOSLng to: reform the- S(a) progran to ensure
- that it- is narrowly tallored and: that it:fully conforms. to ~.
'Adarand. ' This outline sets forth SBA's proposala for refornlng
" the. s(a) program 1n thls manner. S ; . I

‘ merm of the pr T ~~ab BRI

VLTI Under the current B(a) program, lndlvxduals are adnitted to.
. “the program for a limited period of. ‘time~-nine years..  Under -the:
-proposal,.‘the termof the program will continue to.be nine yoars, g
. comprising a developmental and a transitional stage.: - ;
- Significantly, SBA will review aach individual's performance
.throughout the term.:,~,:”._ . o . , 4 v

e With emphaszs on comprehens;ve busineas development rather
L than’ just the ‘award of contracts, the four year. developmental .

. stage will focus on building 'the infrastructure of particlpating
. Eirms. During this stage, a’participant would be: eligible for

' both . 'sole source and conpetxtlve awards.. ' SBA will make better

_use of its resource. partners to enhance the’ businass and '

: manaqement expertlse of a(a) partioipants.;' B ‘

- During the five year: transitional stage, SBA will emphasiza .

«*the need for: private sector and non-sta) federal marketing. In ;
this stage, firms would be limited: to awards: issued. through sole
: source and compet;tlve a(a) procedures. SBA will work with the

i

B .
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fprlvate sector to increase access to both capltal and markets.!

To enter the program, members of desiqnated groups will

. . continue to maintain their presumption of social disggvantagg
- provided by statute. Individuals who are not members of. these
- groups will be able. to. qualify under .a modified standard. They EE
- will be considered SOClallY drsadvantaged upon- demonstratinq by a.
‘preponderance of the evidence'that they have been subjected Lo .
‘ethnic prejudice or cultural bias because of their membership. in.. - - .

a particular group: This new standard eases the current clear.

and convincing standard, and is likely to incréase the entry of '

certain- groups (e. g.;'non-minorlty women, disabled individuals)

. in the s(a) program.‘~"

In considering gggngm;g_gigggggntggg for indivxduals

applying to the. 8(a) program, SBA will impute. the: financial

assets of their spouses and dependent children,. if any.

Eligibility at program entry will be limited to those individuals"!:'."‘.f e

whose net worth does notexceed 5250 000, excluding personal

- residence, qgualified: retirement monies, and ownership -interest- 1n{

the business, and. whose total assets do- not exceed $750 000,
excluding qualified retirement monies and: ownership interest in:;

Eligibility is currently limlted to those indivrduals whoset

B net'worth doés not exceed $250, 000, excluding personal. reaidencegg -

and ownership interest in the business. (and not- 1mputing any

“-ffamily assets). ‘There is no. current limitation on. total assets.f.

- Al_‘ ', ;o

‘ob' ent oal‘fff

* SBA and procurlng agencies w1ll establish procurement goalsﬁpi
that help promote. the .business development of participating = .~
firms. The agencies particularly need to emphasize distributing :

.- contract opportunities to'a broader base -of 8(a) firms.: The -
. . goals should address the following factors: dollar value. of
. contract awards; number of awards; number of contractors .

. .receiving awards; geographic distribution of awards; and. L

distrlbution of awardl in industries with unmet benchnarks.ti=

5'inrd j_r-”

Contract awards w111 be subject to a cap to assure broader

. and more equitable distribution. amony. program. participants.. . Non= . 5
..~ manufacturing firms entering the program will be eligible for s

-~ maximum aggregate 8(a) contract avards in an amount equal 'to-

= 'three tines the SBA szze standard for thelr primary SIC code at

. . } G .
L. . _' . ,, 3 R A ) B
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time of entry

) Exxstxng non-manufacturinq partlcipants will he elxg1b1e for
maximum aggregate new 8(a) contract awards in an amount equal to
three times the SBA. size standard for their primary S$IC code at
the time of implementation of this proposal. - For purposes of
applying this aggregate standard, the dollar value of 8(a) -

contracts under the small purchase thresheld of. $100 1000 wrlanotii::;~r

be counted.

' rx . Ne cap will be estxmated for. manufacturinq firms becauee of‘r
the relatively small number of 8(a) manufacturing firms and the
need to encourage development of a broader nanufacturing base. .

ot rogr 1tat [+)

SBA may limit use'of the program in specific industries if
.. 1t determines that a sheltered market is no longer needed to
ensure adeguate disadvantaged individual participation in such’
. industries. In this regard, SBA will use one or more. of the
‘following techniques: (1) limiting entry into the program in-such
industries; (2) accelerating graduation for firms that do not
. need the full period of sheltered. competltlon to satisfy the . B
.goals of the program;-and (3) limltlng the dollar amount and/or
the number of 8(a) contracts’ awarded in particular 1ndustriea or:.-
" geographic areas. in which a(a) firms do’ not require such
- asslstance.. , . . :

_ individual may be required to 1eave the progran prior to
the nine year graduation period if a review reveals that the.
individual is no:longer economically aisadvantaged or the firm:
neets graduation crlteria determined hy SBA.

: SBA will also strictly enforce competitive business mix. :
requirements to assure that the program is working to help firms
.develop their capacity to contract outside the 8(a) program on a
competitive basis., Thia will help to prepare firms for success -
once they leave the proqram .

d:l [} | | . |
; us;ng a(a) graduates as a resource, SBA will establiShAa EE
mentor/protege program to assist developing firms in their - ‘

business development. Participating mentors would qualify for
-certain subcontracting and 3oxnt venture opportunitzes.

To glve developing firms greater flexszlity, SBA no longer
will require them to obtain approval before operatlng with :
‘additional SIC codes. ‘ .
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SBA w111 pursua efforts to delegate contracting autharzty to'Algf'

procur;ng agencies, although full 1mp1ementatzon of this reform
will requlre legislatxon. 2 S SR . .

‘ SBA will further explore the feas;bilxty of privatizinq its«f

- 8(a) certification function.: §Some:progress can occur: o
5admxnxstxatively, -although full. 1mp1ementatxon of th;a refarn
‘wuuld requlra legislation. o ; S

S SBA plans to ehift more operational resources to fzeld :
offices, ‘allowing headquarters: staff to concentrate on.policy
..~ development and program: monitoring. In-addition to 1mproving

- service, this will allow $BA to design better performance

measures -and new approaches Qo meet the needs of program

participanta. ‘ .
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REMARKS
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hiring) .- - ' ' ‘



JUL-15-1995 15:35 T0:272 - §, AT ROLGIOLD L RYS
QI/A2/8 ERL 1§5:48 FAX | - L | R
YeNT By 53437 K i e-n 86 i 10PN : LEGISLATIVE COUNsEL~ - “"" 4» “Biauie ﬁ';ﬂ :

r \ubachomtouumo: ber BLC. '

mm N THE ervm or A 8qasmrz :
TO n.a. 2138
Onmn ) 4 Ma CANADY or Fumm

Strike all aﬁcthecnuung mm and fosert tha
1 SROTION 3. GHONT TITLE. .
2 | ThiﬂAatmybecxtad mthc“EqudOpyartumbml ,
3 at1ssa" o |
4 mEC. % moummort AGAINBT nmnumnou AND
-5 . mmnn‘mm
6 nmmmnmmwwonm.nm.
7 the Federal Govermmmnt nor any officer, employse, or
8-‘n|unt n!thn Fadsral vaernmant may mtnnﬁtmny dis-
‘thmmmm aenimt. or mey mtupnfemnco tn, any per-
~lO‘-mmmphnudmwhahormpmwm,mhrnl~ |
11 'Mﬁmmm:nm%nrmm_;
12 '.arsnhmur.nct ‘

13 =EG. 3. mmamosnmmn
14 mmmmmmnrm.nyemmwm‘
15 Fodnnlwqrmyom;' mp!wrrug!mtot S
16 e rmwm-uwmmm;m
17 ‘bywumnmdmmuuwmfmrm&mamm

Jora 1D, 1909 (ins p-a.l, -

R T L Y TR


http:Tift..ll

JUL-15-1996 15:35 TO:272 - . waRNaTh FROM: GAYMON, D. o PY/S
07/13/98 FRI 18; 59 FAX _.. . Co . L ' Roos
SENT BY: 53497 i 6-14-96 ; :mm; | LEG I BLATI VE COUMSEL - 'f“-“”*““fxs's's";.o;; agg“’

¥:\MDR\ 2s00MM\06JUD}01.DOC ' ' Aﬁ,L.c.

| \ 5 g
mheanm ir sach racmitmant or mm'nmmt dan A
oot i.nvolva grunung 'Y vafmco, bassd in whole of m'
-p-nonrm, aolor, nutiegal cngin OT AEK, in sdu:tmgany ‘
parson or group for the ralmt contraat or ubnmm
SEC. ¢. EXEXPTIONS. S ,

(») B19TORICALLY BLACK ,oomm AND Usavin-
@TIE.-—This Agt doos not prebibit or limit any act that
is designed to benoft an ipstitution that is & histarically
Rlack coflege or univerelty on the basia that the inatitution
is a historically Black sollege or univeiwity- SR A

(b) Ianan Tiwss~This Act doca pot pmhibit or
linit any action talen— , » |

(1) pursuast to & law enscted under the son-

‘mmdnml powers of Cangreax rdahng to the Im!h:n

o m’hu or , |
(2) undsr & treaty hetwwen an Indlan tribe rmc]
thn Unlted States.
ARC. 8. OOHPLMGI REVIEW OF F’DLICBO AND nmu..ﬁ

Not later than 1 yoar aftar the data of eaactment
of this Act, the hosd of exch depertraent or agency of the.
Federal Government, in sonsutaticn with the Attoritey
Genural, shall review oll existing policies and reyulations -
that such depArtment or aguncy head is charged with ad-
ministermg. modify such policies and regulations to eon-

i

‘ONQOU@.,QUMH

t:“:m.%zgs;::;.a:az:,s

A 10, 108 [10: 33 gom,)

ot o & . Dot e 5 s



http:Itt.,.lA

TUL-15-1885 15:35 T0:272 - SOWARIATE  FRCH:GETAON D

v mar WU

«n‘n AYIE3BT

7:\MDR\86CONM\08JUD101.D0C , M0,

Q0N WL oA W

- e e wd W e e
O\AGGM—‘Q

17

’.'!8'6;

u‘xus“

8 o
form to the requirementa of this Act, and repart o the

Cnmmittae (m the .Tu&hinr‘y of the House of Representa- o

tives aud the Cammittes on the Judiciary of the Senate
the results of the revisw and any modificetican to ths poli-
clas and regulations. '

B0, &IMDE.

(s) IN me—-—m pawn aggrieved by & viala-
ﬁudmamy.b.dvnmom&mm
ot equiubla Talief A prevailing plaintiff in » civil astion
undar this soction ahal) be awaxdad Lr—aomblo attainey’s
feo apmdﬁu cona.

(}.) CONSTRUCTION. —=Thin section does nat PY_ WY

m-dycwﬂshhmdarwmm
mt.:mmmmnmm

(s) PENDING CARS.—This Act dods uot affect any

o880 mdintﬁthid;ﬁut‘mtofth-i- Act.
(b) PrNDING COFTRACTS aND SUBCONTRACTS.—
m:utdmnwwmmmwnabmmm

affect on the date of cnactment of this Aot, incduding spy

upﬁunmhed nndaruthcanmumwhem
or efter nch dete of mmant.
sxc. 8 qmlmou:.
In this Act, the followtug definitions apply:
(1) FEDERAL GUVHRNMENT —The tarm “Med-
aral Governmant” means the caeoRtive md leginla-

e 10, 1908 (VS )

i 6-14-98 : B 11M% | LEDINANIYE GANDEL - 7 “UWeRs aaman oo .@"q'"
. ‘ *

-


http:iDGhaam.r.ay
http:fttP.la.ti
http:CClZiiuDit.te

JUL-15-1396 15:35°T0:272 - & M*\ NATH FROM: GAYMON, D

“C(ii go ‘“‘ lb-bg gﬁ avy wiw
t

..,-' ‘ iBoos
a«u o | oA ufu TOLEDISLAL 1Y LAKTOEL Y ,'“’ 'an"..uvv - .,.Q- et

SENT BY: 53§87

F:\MDB\s6COMIM 1 00TUD103.D0C . BLC

O W NN

-
- O

Sarn 18, 1008 (12235 pm)

¢

tive bralches of the GﬁMt of the United

Statas. |
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Affirmative Action Roll-Out
(Updated: 2/19/96; 4:00 PM)

Final Vetting

Week_ of February 19 through F'ebr\;al_'x 23:

-

- Wednesday, February 21:

Draft briefing materials for SBA/Justice proposals: 1-2 page description of
proposals; 5-10 page fact sheet/Q&As; impact estimates and talking points.

White House Legislative Affairs notlfy Hill Members about Empowerment
Contracting Executive Order.

Whi't_e House riotify minority. business men about about Empowerment
Contracting -Executive Order.

Thursday, February 22:

White House/OMBstaff commenfs on.proposals due COB: Elaine Kamarck, Sheryll
Cashin, Bob Litan, Paul Diamond, Bruce Reed, Michael Waldman Ellen Seidman,
Kitty Higgins, Mike Schmldt Jennifer Mame

Justice Department one-on-one meetings with selected Hlll staff (Conyers
Frank, Gephardt, Pastor, Becerra, Mmk)

Addmonal calls to be made by Deval: Payne, Holmes-Norton Jackson-Lee;
Jefferson.

~ Meéting with Civil Rights Groups on 8(a) and procurement reform proposals:

Wade Henderson (NAACP); Elaine Jones (NAACP Legal Defense & Educational
Fund); Barbara Arwine (Lawyers' Committee for Civil Rights Under Law); Marcia
Greenberger/Judy Applebaum (National Women's Law Center); William Taylor
(Leadership Conference on Civil Rights); Judith Lichtman (Women's Legal
Defense Fund); Helen Norton (Women's Legal Defense Fund); Laura Murphy
(ACLU) Ralph Neas; and Cassandra Butts for- Penda Haxr

Afﬁrmative Action Working Group Weekly Meeting :

Friday, February 23:

Selected Congressional meetings with key staff of Black/Hispanic Caucus,
Minority Leader, Small Business and Judiciary committees: Marshall Grisby (Ed
and Labor; Ronald Stroman (Government Relations); Ester Aguilera (Hispanic
Causus), Faith Rivers (Minority Leader), Dorothy Jackson (CBC), Yelberton
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Watkins (Rep. Clayburn); Robert Raben (Judiciary); Laura Efurd (Asian Caucus);
Sharon Levin (Women's Caucus); Melanie Sloan (Judiciary); Jean Roslanowick
(Small Business); Broderick Johnson (Ed and Labor); Charles Stephenson )
(Dellums); Julie Tippens (Democratic Caucus), Henry Contreras (Roybal-Allard)

-- Technical/data réview with economists (John Bishop, Steven Caldwell, Ray
Marshall, William Dickens, Larry Orr, Alan B. Krueger, John Donahue, Larry
- Katz, Robert Lerman, Isabelle Sawhill, Harold Beebout, Myles Maxfield, Barbara
- Bergman, Bill Spriggs) : ‘
Week of February 26 tlirough March 1:
N Monday, February 26:

i -- Selected Senate and House meetings with key members and staff

- Tuesday, February 27:

-- Minority business representative meeting (Weldon Lathan, Steve Sims, Wade
Henderson, Cobbie DeGraf, Tony Robmson Melvin Clark, Sam Carradme 4-5
others) - .

-- Selected Senate and House meetings with key members and staff
LI Wednesday, February 28'

- Women Groups meeting (Barbara Wooley/Betsey Meyer vmh representattves from
Affirmative Action Coalition) :

-- Hispanics (Susana Valdez with National Council of La Raza, League of United
- Latin American Citizens, National Puerto Rican Coalition, and Latin American
Management Association)

-- Asians (Doris Matsui/Ann Eder with Organization of Chinese Americans, National
APA Labor A]]iance, and National APA Legal Consortium)

-- African Americans (Ben Johnson w1th representatives of black orgamzatwns and
Civil Rights groups)

-- Business (Kate Carr with Washington representatives and business owners)



Thursday, February 29:

Core Federal agencies meeting with Jack Quinn and genefal counsels Trans-
portation, Defense, Commerce, SBA, Labor, Agnculture Educatlon HHS, HUD, -

GSA, EPA, NASA)

Core Federal agencxes meeting with agency procurement staff (Transportation,

Defense, Commerce SBA, Labor, Agnculture Education, HHS, HUD GSA EPA,

NASA)

Feminist Majority briefing on Affirmative Action

Friday, March 1:

White House Working Group meeting: Final decision made on what/how to roli-
out affirmative action decisions

DOD assessment of comments on proposed rule changes (10% price preference; evaluation
preference in construction; evaluation of past subcontractmg performance notification of
subcontracting substltunons) decide next steps :

Finalize Justice/SBA briefing materials

Draft rollout/communications strategy.
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July 16, 1996
Dear (Committee Members and‘Lehdership):"

The House J udlctary Committee w111 soon consider H.R. 2128, the Equal Opportumty Act of
1996, legislation: that would eliminate all Federal affirmative action programs. - I am writing
to express my opposition to H.R. 2128, and to the substitute version of the bill that T
understand Representauve Charles Canady plans to offer «

Accordmg to the draft cn‘culated by the Comnuttee Republlcans, the substitute bill would
prohibit any consideration of race, gender, or national origin in the award of Féderal
contracts or subcontracts. As a result, it would eliminate a wide range of Federal programs
designed to prevent discrimination against qualified minority-owned and women-owned
businesses, and ensure them a fair opportunity to compete for Federal contracting -
opportunities. Abolishing these programs across the board would turn back the clock on the

Federal government’s mstonc blparusan comrmtment to equal opportumty

Almost exactly oné year ago, on July 19, 1995 I spoke to the nation at length about why
affirmative action is still necessary to help us move as a nation toward a truly
nondlscnmmatoly society. I stressed that we must not become the first generation of
Americans since the end of Reconstruction to narrow the reach of equal opportunity, and I
offered an alternative — to mend affirmative action where necessary, but not to end-it. I .
directed all Federal agencies to comply with the U.S. ‘Supreme Court’s demslon in Agmd
Pena, and to apply four standards to ensure that all affirmative action programs are fair:

Mo quotas; no reverse discrimination; no preferences for unquahﬁed mdmduals and no

contmuanon of programs that have met then' goals

~ Since that time, my Admxmstrauon has suspended the Department of Defense s "Rule of

Two" set aside program, and issued detailed guidance to agencies addressing the manner in
which strict scrutiny affects affirmative action in Federal employment programs. We have
also proposed go\'remment procurement reforms that safeguard against fraud and abuse; ‘
ensure that race is not relied upon as the sole factor in procurement decisions; prov1de a set
of market driven benchmarks for each mdustry to ensure that race-conscious procurement is
not used unnecessarily; and avoid undue burden on nonbeneﬁcmnes of the program

We are on the right track. I believe that the vast- majonty of Americans Want us to conﬁnue ‘
working to ensure equal opportunity. Because H.R. 2128, including the draft substitute, is
inconsistent”with that national goal I would be compelled to veto tlus legxslanon if the

E Congress were: to send it to me.
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SUMMARY

JUSTICE DEPARTMENT PROPOSED REFORM OF AFFIRMATIVE ACTION IN

‘action. measures in federal procurement that target assistance to minority-

FEDERAL PROCUREMENT
May 22, 1996

‘\

This document summarizes a proposal for reform of race-conscious affirmative \
owned businesses through programs that aid small firms that are owned by A
socially and economically disadvantaged individuals ("SDB’s"). The proposal

is designed to ensure that such programs comport with the Supreme Court’s
ruling last June in Ad _Constructors, Inc. v. Pefia, which held that federal
race-conscious based affirmative action programs are subject to the

constitutional standard of strict scrutmy

CERTIFICATION AN]) ELIGIBILITY .

o SDB proorams assist small firms owned by 1nd1v1duals that are

disadvantaged socially (subjected to racial or cultural bias), and economlcally
(that bias has led to decreased economic opportunities compared to others).
Applicants to these programs will be required to submit a form to the
procuring agency verifying their eligibility.

® Members of designated racial and national origin groups presently are presumed by
statute to be socially and economically disadvantaged. The proposal does not affect
those presumptions. Under the proposal, nonminority applicants miay establish by a
preponderance of evidence -- instead of the current clear and convincing standard --
that they are socially and economically disadvantaged. ThlS change will open SDB
pamcnpatlon to more women and nonminorities. .

e All applicants to‘SDB programs will be required to submit a certification from an
SBA approved organization verifying that the individuals claiming disadvantage own
.and control the company as defined by SBA regulations.

vRACE-NEUTRAL MECHANISMS

L AgenCIes will be requlrcd to maximize the use of techmcal assistance, outreach,
- and other race-neutral means to increase minority opportunity and participation in
. federal procurement, thereby decreasing reliance on race-conscious mechanisms.



ESTABLISHMENT OF BENCHMARK LIMITATIONS

® In order to ensure that race-conscious procurement is not used unnecessarily,
benchmarks will be developed for each industry in which the government contracts.
Benchmarks will seek to measure the level of mlnonty contractmg that would exist
absent the effects of d1scr1rmnat10n

~® Benchmarks w111 be calculated by ccmbining the capacity of available minority

firms in the industry with an adjustment, where applicable, for the amount’ that
discrimination has suppressed that avaﬂablhty

| APPLICATION OF BENCHMARK LHVIITATIONS

® Where minority participation falls below the benchmark, a prlce or evaluatlon
credit -- not set-asides -- will be authorized for the evaluation of bids by SDBs and
prime contractors who comnnt to subcontract with SDBs.

® When SDB participation exceeds the benchmark, the credit would be lowered or
suspended. When that occurs, the SBA concurrently will limit the use of the 8(a)
program in that industry by restricting entry, speeding graduation, or restnctlng the
number of 8(a) awards in the industry.

® After this system is in place for two years, a thorough review will be

- conducted, and changes to the amount and methods of assistance would be

considered at that time.



TALKING POINTS

DEPAR IMK ENT OF:,IQSTICE PROPOSED REFORM OF AFFIRMAT].'VE ACTION IN

FEDERAL PROCUREMENT
May 22, 1996

The Department of Justicé today released a proposal to be published in
Thursday’s Federal Register for the reform of affirmative action in federal
procurement, and asked for public comment on the proposal.

The proposal is designed to ensure that such measures comply with strict judicial
scrutiny as required by the Supreme Court in the case of Adarand Constructors,
Inc. v. Peiia, and are consistent with the President’s directive last year to mend
affirmative action. :

The proposal would permit agencies to use some tools (evaluation and price credits)
to assist disadvantaged business, but would limit the use of such tools. The proposal
also requires agencies to implement measures that do not rely on race to broaden the

opportumtxes for small, minority firms. : '

The Justice Department proposal will combat fraud and abuse by tightening eligibility,_
emphasize the use of race-neutral measures, preserve race-conscious measures where
necessary to remedy identified effects of discrimination, but ensure that their effect
and duration is tied to the extent and persistence of the dlscnmmatlon and preserve
competition. Spec1ﬁcs include: :

. Limits on the use of race-conscious measures: The government would
assess levels of minority participation in the affected industries to determine
whether or not assistance is necessary to overcome the effects of

- discrimination. If it is necessary, and if race-neutral means are not sufficient,
a system of credits for certified and eligible SDBs would be used. The amount
of assistance would be tied directly to the extent of the effects of
discrimination that SDBs have suffered in particular industries and will be
sensitive to conditions in each market.

L Certification & eligibility: The standard of evidence by which non-minority
applicants may establish that they too are socially and economically
disadvantaged would be.lowered to open SDB participation to a wider pool of
businesses. For the first time, individuals will be required to present
certification that they own and control a business. The SBA and the DOJ,
‘working together, will crack down on individuals who misrepresent their
d1sadvantages status or thelr ownership and control of a business.

. Limits on methods: This proposal uses bidding and evaluation cred1ts
designed to give some assistance to SDBs, but to retain the essential element
of competition in the procurement process. SDB set-asides are not used.



After this system is in place for two years, a thorough review will be

conducted, and changes to the amount and methods of assistance would be
considered at that time.

The 8(a) program would remain in effect. However, agency use of 8(a) would be
guided by the benchmark limitations established under the proposal.

These procurement reforms represent real and substantial change. As small

disadvantaged businesses are more successful in obtaining federal contracts, reliance
on race-based mechanisms will decrease automatically.

As required by the Supreme Court in Adarand, the Department of Justice has

concluded that the government has a compelling interest in using race-conscious
" tools in federal procurement. That interest is evidenced by the very real ongoing
impact of discrimination on the ability of minorities to participate in government
contracting. Among the specific findings:

L Recent studies show that, due to discriminatory barriers to entry into business,
minorities are significantly less likely than whites to form their own business. --

®  Discrimination in the workplace diminishes the opportunities for minorities to
gain the necessary experience to start business ventures.

° Discrimination by lenders and by bonding companies create additional hurdles
for minority firms competing for government contracts.

® The exclusion of minority owned firms from "old boy" business networks

deprives them of critical information about potential contracts and places them
at a competitive disadvantage.
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President Defends A_fﬁrmative Action, Calls for Reforms
Wednesday, July 19, 1995

" Affirmative action has been good for America. But that does not mean ;if has always
been perfect. That does not mean that it should go on forever. Affirmative action
should be retired when it's job is done -- and I am resolved that that day wiltl come.

But the job is S not done."
President Clinton, Wednesday, Iuly-19, I995

‘Our Central Challenge. As we approach the 21st century, the President believes we must;

-0 Restore the- émencgg Dream of opportunity.
o’ Find Common Ground: bring the American people togethcr into a stronger community.

Commitment to Equal Opportunity. Today, President Clinton will discuss a central part of .
that challenge: strengthening our basic American commitment to equal opportunity for all.

We Have Made Progress Toward the Ideal of Equal Opportunity: We have passed
major milestones: Emancipation, women's suffrage, civil rights, voting rights and equal rights.
That progress, won by hard work and countless acts of conscience, has allowed rmlhons of
Americans, once on the fringe, to contribute to our democracy-and prospemy

0 A true black middle class is’ emcrgmg

o Women have become major breadwmners and helped their famihes thh new eammgs

o 'We have revolutionized higher education. Women, racial and ethnic minorities now
attend schools that once were predominantly white or all-male.

o . Police departments across the country better reflect the diversity of their communities.

New professionals are role mode}s for young women and minonty youth. .

We Cannot Retreat. We must not become the first generanon of Americans since the end of
Reconstruction to narrow the reach of equal opportunity. We must continue the struggle
toward equal opportunity for all and special treatment for none.

Discrimination Continues. America cannot afford to waste a si'nglc'person as we confront
the challenges of the global economy. Affirmative action has helped close many gaps in
economic opportunity, but we still have a long way to go:

"o The unemployment rate for African-Americans remains about twice that of whites:
o Women have narrowed the earnings gap, but make only 72 percent as much as men.
o An average income for a Hispanic woman with a college degree is less than that of a
white man with a high school degree.
o ~ The recent Glass Ceiling Repon found that women in the nation's largest compames

hold only 3 to S percent of senior management posts. African-Americans; HlSpanlC

and Asians hold less than 1 percent each of those positions.

o The Federal government received more than 90,000 complaints of employment
discrimination based on race, ethnicity and gender last year.

o _ Hate crimes and violence are still ugly realities in the lives of many Americans.
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~ Done Right, Affirmative Action Works.. The President decided it was time to review the

effectiveness of affirmative action, in place now for nearly a generation. His review found
affirmative action is still an effective tool to expand economic and educational opportumty,
giving talented people new chances to contribute to America:

o The military’s approach, ensuring it has a wide pool of qualified candtdates for every
promotion, has given us the world's most diverse and best quahf’ ied military leadership.
o ° Education Department programs targeted at under-represented minorities do a lot of
- . good with a small investment -- about 40 cents of every $1,000 in student aid.
o - The goals and timetables first instituted by President Nixon for large federal

contractors have prevented discrimination and fostered falmess-- without quotas or
mandated outcomes. ‘

) "Set-asides” have helped build up firms owned by minorities and women who
historically have been excluded from the old boy network. They have helped a new
‘generation of entrepreneurs to flourish, fostering self-reliance and economic growth.

Committed to Fighting Abuses of Affirmative Action. Our review showed that we must
reform affirmative action, reinventing yesterday's government to meet tomnorrow's challenges:

o Crack Down on “Set-Aside” Fraud and Abuse. -
o Ensure set-asides go to businesses that need them most.
"o . Tighten requiremnents that businesses out of programs once they have had a fair
opportunity to compete. No permanent set-asides for any company.
"0 Comply with the Supreme Court’'s Adarand decision.
0 Limit set-asides to areas where the serious problems of discrimination remain.
Q- Ensure expeditious compliance with the stricter standards of Adarand.
o _ Help Disadvantaged People and Distressed Communities.
0 Government must be a better partner for urban America and places caught in a
cycle of poverty. The private sector must be the driver of economic growth.
0 The President has directed the Vice President to develop new ways to use

government contracting to help businesses that locate in distressed areas or hire
workers from these areas; :

Presidential Directive to Ens'ure Affirmative Action is Fair. Affirmative action- must be
made consistent with our-ideals of personal responsibility and merit. Today, the President

~ will direct all federal agencies to comply quickly with the Supreme Court's Adarand_'decision

and to apply four standards of faimmess to all affirmative action programs:

o No quotas.

o No reverse discnmination.

o No preferences for unqualified md:vzduals

o No continuation of programs that have met their goals.

- Any program that does not meet any of these four pnncxples ‘must be eliminated or reformed.

Those Who Would Divide Us Threaten America's Future. Those who prey on our worst
instincts and sow division cannot succeed. America cannot survive and prosper as a society if
we are suspicious, fearful and divided. The growing pains of the new global economy invite
a "blame game,” but the challenge and the enemy are not our fellow Americans.

America Must Remain of Beacon of Hope for the World. Today in America, 150 racial
and ethnic groups co-exist in harmony -- an achievement unmatched in all of human history;
it makes us the envy of the world. The people of the world know that the Amencan way
works. We have a respons:bzhty 10 renew and strengthen that ideal.

1002
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‘ UESTIONS AND ANSWERS ABOUT W

Y
THE “CALIFORNIA CIVIL RIGHTS INITIATIVE” (CCRI) /\(‘./"\9 ZL\U} 5

What is CCRI? " o “ | O//(@M
C’CR'IZ‘is an initiative on thc Novembcr ballot in California. ' '

CCRI would amend the Cahforma State Constitution to prohibit state and local

_government agencies from “dlscmmmaung against, or granting preferential treatment to

any individual or group on the basis of race; sex, color, c[hmc}ty, or nauonal origin in the
operation of pubhc cmp!oymam pubhc, educanon or publu. contracunb v (CCR] secuon

(a))

CCRI does not prohib‘it classifications based on sex that are “bona fide qualifications .
reasonibly necessary to. normal operation of pubhc cmployme;m publlc education or
public contracting.” (CCRI sectlon (c})

‘While onits face this section dppCdN to exclude women from the impact of CCRI, jt

actually raises the specter of increased discrimination apainst women and girls if CCRI
passes. [Specific pomts on this issue are set forth in section IV below ) '

- What is the President’s gosition on CCRI?

Pre‘:ldem Clinton opposes CCRE and has bf’i(éd so publicly.
Senator Dole'is a pmponcm of CCR[

What does the State oi Cahtorma sax about CCRI?

Accnrdmg to the staff of the Cahfornm Joint ch,lshmve Budget Committee { [LBC) the

passage of CCRI wold have the following programmatic and fiscal eftects. Thmc Lfch{b
: dppcclr to be basad on an mterpretduon of CCRI section (a) only. -

In pu.blic employment and cont’racting= CCRI would eliminate:

* any affirmative action programs used to promote the hiring and advancement of
women and minorities for state and local govemment jobs, to the extent that these
programs mvolve ‘preferential treatment”

*E prohjbition would not apply to government agencies that receive money -
under certain federal programs requiring affinmative action
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any progrAms promoung the awardmg of public contracts to buqmes: firms owned
' by women or minorities

*k exccpt for contracb funded by the federal governmem that require
S 'vatfnrmauve action measures
R affected contracts couid include, for cxamplc ‘contracts for cona(mcnon
pro;ects and purchases of office supplies”

JLBC estimates savings of “tens of 1ni11ions_0f dollars” annually. JLBC letter to A.uorne‘y
General Dan Lundgren, Sept. 12. 1995 (all quotes in original).

~ In public schools and communitv colleges, CCRI would eliminate:

e some or all voluntary desegregation programs operated by school districts..

*+ - would not affect court ordered desegregation programs
* a variety of public school (K-12) and community college programs
o such as counseling, tutormg student fmancul ald and financial aid to

\t,lected school districts, where these programs are targeted based on rice,
- sex, ethmcuy or natxonal ongm

Under California law any mvmgs rcalued from these programs must be spent for other public
school and community college programs. JLBC estimates savings of “tens of millions of dollars”
which “would most likely become available for other education programs.” JLBC letter to
Attorney General Dan Lpndgrcn, Sept. 12, 1995 (all quotes in original) Proponents can argue
that not only will CCRI save a lot of money. but that money can be used for other educational
programs. - ‘ ’ i

In the University of California (UC) and California State University (CSU) systems,
CCRI would eliminate a variety of programs, “such as outreach, counseling, tutoring ind.
hnzmcml aid” used by UC and CSU to admit and assist students from “under- -represented:
groups.” JLBC estimates 3avmm\ of “up to $50 million’ dnnually JLBC Ietter to Attorney
General Dan Lundg! en. Sept. 12, 1995 (all quotes in Ol’lglﬂd[) ‘
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IV.  What else should we be concerned about?

A. . Secuon{a)

‘Based on a legal analysis prepared by UsC Profe\\or Erwm Chcmermsky, :;ecuon (a)
- would do the foHowmé ‘ ,

In public employment, CCRI would climinate:

* hiring and promotion goals and timetables for women and minorities in public
scctorjobs :
* outreach and recruiting programs designed to encourage women and mmonne~. to

apply for public s<,ctor jobs -

In public contracting. CCRI would eliminate state and local goals and timetables for
public contracting -- such as the goal that 5% of public contracts be awarded to women-owned
- business and 15% of public contracts be awarded to minority-owned business.

[n public education, CCRI would eliminate:

o goals for admitting women and minoritics to colleges and universities -< including
graduate programs -- except where required by federal law. :

® irls’ math and science. programs at the elementary and se¢ondary school ievels.
£ ) P :
* Women's Resource Centers on college campuses.

B. " Section {c).".

Based on Pmi’ef\'sor Chemerinsky's ana]ysis, section (c)'w?éuld:

First. Iessen the btate Constitutional pmtectlon against sex hased d:scnmmatmn in
public unplovment contracting and educanon. Under the Cahfomm Constitution, gcnde1
“discr munauon is only constitutional if it is necessary to meet a compellmg government purpose, -
and therefore meets the strict \cmtm\’ 1est. :

CCR( would amcnd the Cabfornia Consutuuon to allow gender dlsmmmauon in public
employment, contracting and educauon it “reasonably necessary” to achieve a “bona fide
qualification.” , ,

Essentially, this would lessen the standard of revicw so that gender discrimination is
constitutional if it has a rational basis. Such a standard is much more deferential to the
governmental entity making the decisions, and would allow many decisions discriminating
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against-women to stand.

- Second, raise the specter that the “bona fide” qualification language will actually
increase discrimination against women and girls. Current federal law allows narrowly

tailored “bona fide occupational qualification” based on gender in gmployment. There are no .-
assurances that California courts will interpret this standard as narrowly as federal cousts;

Tn addition. there is no current state or federal law allowing gender to be used as a “bona
fide” occupational qualification in the areas of public education or contracting.  CCRI expands
the ability of state government (o discriminate against women in public education and public
contracting areas. This could, for cxamp e, lead to disparities in awarding contracts or the
tundmo ot <port> programs ' ' :

e ————¥ . Are there similar efforts in other states?....... - ... .

~ There are efforts ongoing in four other states to put anti-affirmative action initiatves on,
the ballot ‘ : |

"+, Colorado (ballot in_itiétive; signatires in the process of being gathered;‘deéd_line ‘
© Augus$t 5, 1996)

* Florida (ballot injtiative; SIgnaturcs in the process of bcmg gathered, dcadlmc
August 6, 1996)

I . Oregorn (bd lot mmatwe sxgnaturcs n thc process of bcmg gathc.n,d d;adlme July
' '5, 1996) - g : : :
* Washington (possible ballot initiative; first attempt failed to gather sufficient

signatures; if second attempt made, deadline is July 5, 1996)

A anti=affirmative action iniiiative failed to qualify for the ballot in Massachusetts:
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First Name Last Namé '

Richard
Raiph
Karen.
Andrew
Brian |
Norman
Mary
Ismael
James
Marsha
Nancy
Caroline
Robert

Denise -

Gene
Laura
Sarita
Donna
Herbert
Kitty
Jane

-Cynthia
Cynthia

Esther
Richard
Simi
Rose
June
Darryl
Matthew
Kristine
Jin
Anne

" Bill
Corrine
Leslie
Mary
ME.
Sara
Alice

Elenora
Hilary

Womack
Neas

McGill Lawson
Goldfarb

Komar

" Hill

Ramadan
Rivera

" Guitard

Nye Adler
Zirkin
Head
Tiller
Cardman
Guerrero

Murphy

" Brown

Shavlik
Blinder
Peddicord
O'Grady

McCaughan
Bradiey

Conrad .

. Foltin

Kaplan
Gonzales
Willenz
Fagin
Finucare
Benero
Lee
Delorey

Taylor

Yu

Watson Davis
Mays Carroll
Nichol.

. Wells

Cohan

Giddings Ivory
Shelton

LCCR Affirmative Action
Steering Committee List
Organization

Leadership Conference on Civil Rights

- Leadership Conference on Civil Rights

Leadership Conference on Civil Rights

The Neas Group o

Leadership Conference on Civil Ri ghts

A. Philip Randolph institute

American Arab Anti-Discrimination Committee

’Amencan Association for Affirmative Action

American Association for Higher Education

. American Association of University Professors

American Association of University Women

" American Association of University Women

American Baptist Churches, USA

~ American Bar Association

American Civil Liberties Union
American Civil Liberties Union-
American Council on Education
American Council on Education
American Ethical Union.. "~

American Federation of Govemment Employees
. 637-5393

American Federation of Labor- Congress of -
Industrial Organizations
American Federation of Labor- Congress of

" Industrial Organizations

American Federation of State, County &
Municipal Employees, AFL-CIO
American Friends Service Committee
American Jewish Committee

American Jewish Congress

American Nurses Association

American Veterans Commitiee
Americans for Democratic Action

Asian Pacific Labor Alliance
Association of Junior Leagues

. Center for Women Policy Studies

Church Women United

Citizens' Commission on Civil Rights/LCCR
Citizens' Commission on Civil Rights
Citizenship Education Fund
Communications Workers of Amencg
Communications Workers of America
Federally Employed Women

The Feminist Majority

General Assembly of the Presbyterian Church,
{USA)

General Board of Church and Society of the |
United Methodist Church

Page 1
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Phone

466-3311
~ 778-2340

466-3311.

778-2386

466-3311

- 289-2774

244-2990
336-5520

293-6440 ext. 57

Fax

466-3435
778-2330
466-3435
778-2330

466-3435
-289-5289
244-3196
336-5501
293-0073

737-5900 ext.3029 737-5526

185-7720

785-7767
544-3400

'662-1761

675-2307
544-1681
939-9395
939-9390
301-229-3759
639-6417

| 637-5272

© 429-1196

483-3341

~ 785-4200

332-4001
651-7098
(301) 229-5671
785-5980
842-1263
393-3364
872-1770
544-8747
659-5565

£659-5565

296-6726 -
434-1100
434-1147
898-0994
703-522-2214

" 543-1126

488-5658

872-1425
872-1425
544-0277
662-1762
546-0738
546-0738
785-8056
833-4760

301-229-2592

639-6490
508-6963

637-5058
223-3413

232-3197
785-4115

387-3434
554-0189

(301) 320-6480

785-5069
842-1462

296-8962
. 563-1297
223-5302
223-5302
466-4871
434-1467
434-1467
898-0998

703-522-2219

543-7755
488-5663

LCCR-10/19/95



First Name Last Name

Daniel
Julio
Eula

Leigh-Ann
Susan
Frank
Rochanda
Alfredo C.
Barbara
Gary

. Laura
Christa
Antonia

Georgina
David

Shoshana
Elaine

Penda
Jacqueline
Karen
Bea

' Wade
Eddie
Ruth

Lawrence
Ronald
John
Charles -
Cheryl
JoAnn
Lisa
Deena
Charles
Carmen
Dorothy

Zingale
Abreau
Booker Tate

Miyasato
Finkelstein
Parker
Hiligh
Montoya
Arnwine

- Flowers

Campos
Eshleman
Hernandez

Verdugo
Kamer

Riemer
Jones

Hair
Tollett
Narasaki

Pace Smith

Henderson
Hailes
Granados

Moore i
Jackson
Crump
Bremer
Kravitz
Chase
Wright
Margolis
Kamasaki
Lepe
Height

LCCR Affirmative Action
Steering Committee List
Organization '

Human Rights Campaign

Human Rights Campaign

International Union of United Automaobile,
Aerospace and Agricuitural.Implement Workers
of America

Japanese American Citizens League

Jewish Women International
Joint Center for Political and Economic Studies

“Joint Center for Political and Economic Studies

Labor Council for Latin American Advancement
L.awyers' Committee for Civil Rights Under Law
Lawyers' Committee for Civil Rights Under Law

MANA/A National Latina Organization
Mennonite Central Committee

Mexican American Legal Defense and
Educational Fund

Mexican American Legal Defense and
Educational Fund

Mexican-American Legal Defense and
Educational Fund :

NA' AMAT- USA

NAACP Legal Defense and Educational Fund,
Inc. :

NAACP Legal Defense and Educational Fund,
inc. ‘

National Alliance of Postal & Federal Employees-

" National Asian Pacific American Legal

Consortium . o
National Association for Equal Opportunity in
Higher Education '

National Association for the Advancement of
Colored People

. National Association for the_Advancement of
- Colored People

National Association of College Admissions
Counselors
National Association of Social Workers
National Association of Social Workers
National Bar Association
National Black Caucus of State Legislators
The National Conference
National Congress of American Indians
National Council of Churches
National Council of Jewish Women.
National Councit of La Raza
National Council of La Raza
National Council of Negro Women

Page 2

Phone

628-4160
628-4160
828-8500

223-1240

857-1370
789-3518

789-3557

347-4223
662-8600
662-8333

833-0060
544-6564
628-4074
628-4074
628-4074

362-0923
682-1300

682-1300
939-6325

296-2300

'543-9111

638-2269

638-2269

703-836-2222

336-8289
336-8262
842-3900
624-5457
678-9400
466-7767
544-2350
296-2588
785-1670
776-1753
628-0015

Fax

347-5323
347-5323
293-3457

296-8082 -

857-1370
789-6391

789-6391
347-5095
783-0857

783-0857

496-0060

544-2820

393-4206
393-4206

393-4208

682-1312
682-1312
939-6389
296-2318

543-9113

638-5936

638-5936

703-836-8015

336-8311
336-8311

 289-6170

508-3826
610-1624
466-7797
543-1297
331-7792
785-0851
776-1794
628-0233

LCCR-10/19/95



First Name Last Name

Brenda
Joe
isabelle
Claudia
Mary

Helen
Karen

William
Patricia
Mez
Jennie
Hilary .
Megan .
Bob
Marcia
Judy
Lisa
Selma
Jay

H. Paul
Sandy

Vicki
Vi-ru
Elliott
Paul
Judy
Elenora
Barbara
David

- Rachel
Whyatt
Ana
Rondalyn
Flora
Jeanette
Meryl
Jack
Joanne
Judy
Jocelyn
Helen
Marjorie

Girton
Ervin
Garcia
Withers
O'Melveny

Gonzales
Senter

Reed

Jreland

Arnold

Torres
Weinstein
Dowd Lambert
McAipine -
Greenberger
Appelbaum
Castagnozzi
Maoulidi
Lintner

vali

Sorenson

Shu
Chen

“Mincberg

Thornell
Marblestone
Giddings lvory
Thompson

‘Saperstein

Smerd

Closs

Aviles

Kane Haughton

Crater
Galonis
Webster
Sheehan
Payne
Lichtman
Frye
Norton
Sims-

LCCR Affirmative Action
Steering Committee List
Organization

National Council of Negro Women

National Council of Senior Citizens

National Education Association

National Employment Lawyers' Association
National Employment Lawyers’
Association/Coalition of Labor Union Women
National Gay and Lesbian Task Force
National Jewish Community Relation Advisory
Council

National Newspaper Publishers Association
National Organization for-Women

National Organization for Women

National Puerto Rican Coalition, Inc.

National Rainbow Coalition

National Rainbow Coalition

National Urban League

National Women's Law Center

National Women's Law Center

Network for Women's Employment

NOW Legal Defense and Education Fund
Office for Church in Society, United Church of
Christ

Office for Church in Society, United Church of
Christ .

Office for Church in Society, United Church of
Christ

Organization of Chinese Americans
QOrganization of Chinese Americans

People for the American Way

People for the American Way

People for the American Way
Presbyterian Church (USA)

Project Equality, Inc.

Religious Action Center

Religious Action Center

Service Employees International Union
Service Employees International Union
Service Employees International Union

The Woman Activist Fund, Inc.

United States Student Association -

United States Student Association

United Steelworkers of America

Women First National Legislative Committee
Women's'Legal Defense Fund

Women's Legal Defense Fund

Women's Legal Defense Fund

Women's Policy Inc.

Page 3

Phone

628-0015
624-9534
822-7331
463-7088
434-1213

Fax

———

628-0233
624-9595 |
822-7741
463-7121
434-1218

332-6483 ext. 3215 332-0207

212-684-6950

588-8764

~ 331-0066

331-0066
223-3915
728-1180
728-1180

898-1604

588-5180

588-5180
467-6346
544-4470

543-1517

332-4010

543-1517

223-5500
223-5500
467-4999
467-4999
467-2377
543-1126
547-2271
387-2800
387-2800
898-3354
898-3354
898-3362
703-573-8716
347-8772
347-8772
638-6929
703-522-6121
986-2600
986-2600
986-2600
554-2323

212-686-1353

588-5029
785-8576.
785-8576
429-2223
©728-1192
728-1192
408-1965
588-5185
588-5185
467-5366
546-8605
- 543-5994

332-4035

543-5994

296-0540
296-0540
293-2672
293-2672
293-2672
543-7755
547-0358
667-9070
667-9070
808-3348
898-3348
898-3304

703-573-8716

393-5886
393-5886
347-6735

703-276-3583

986-2539
986-2539
986-2539
554-2346

LCCR-10/19/95
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‘BY MIKE MCCURRY * ... ~ . . .« = .

"““The Briefing Room: "

[

S 1:Is P.M. EDT - . . T e

~

o MR.' MCCURRY: Good afternoon, ladies.andigentlemens.
It's a. qulte day at the Whlte House.,,A TRV ‘
:qu' Early lld’ {:~W,f ‘;' ""if* coTL T L

\

s . o

MR. MCCURRY- Let’s keep it that way 'Early lidﬂwejhear

’ from the camera .crews here to my "left, your .right. We’d,certainly<

entertaln that notlon. Okay, see you later. o
Q”- Mlke, in the wake of Mr. Aldrlch's book about what :
he alleges to: be. llfe at. the ‘White House, I wondered if you.had been .
- assured or if anyone ‘at the White. House has been assured of How thé
-current =- and I. presume there still is a current team of FBI agents

L -= view thelr job .and. whether you've. had any dlscus51on w1th the: FBI

career profes31onals - and profess1onals in every sense of the word

about the klnds of people that they send over here. - T A

.. MR. MCCURRY°_ Not ‘that I'm aware of but the procedures”:
that are in place, because of the FBI's work on. the question of ‘how
background files are requested and managed, becalse of their ‘report, Co
as’ you, know,,the White: House legal counsel 1nstltuted new safeguards“

" and procedures- that really’ profess1onallzed this whole operatlon.

And we certainly: would expect those. who work on all. aspects of .
handling that type of sensitive material. that must be protected
because individuals are entltled to prlvacy, will be handled by

I
N \

'Q." No one here.has called up to the FBI and said, gee, .
t would really be nice if you might. send’ somebody - over here who
dldn't con81der themselves to be spylng on. us’> ;

;<ff\ SR MR MCCURRY' I'm not aware of any such conversatlon._’

o ol . Can you “tell us more aoout that the Whlte House ‘now
seems- certaln that lt was Vlnce Foster who,~1n fact hlred Cralg e
LlVlngstone°' , . . . , :

MR MCCURRY* I got the sar»ilnformatlon that ‘was

avallable to Mr. Stephanopoulos - ‘when he answered that'- questlon

- yesterday.  The.best that we can ‘reconstruct, baseéd on the ‘ .
information available to . us, is what he outllned yesterday,_and I .

~don't have anythlng further to’ add - T

¢ . N - . —

1\3“’h,3Q‘ - Where dld you get that 1nformatlon from7 .

' MR MCCURRY . That was based 1n part on testlmony that’s
now been given on. Capitol Hlll and the recollection of some of thef
people that we have’ elther spoken to or who counsel has spoken to .
other counsel about R A L

oot . . . W
M N ' . ' . - o s

e T e



F7in hlS pos1tlon° NA

«f{for you'> "'jgy o R

3:2 who pushed for his =--

o You dldn't know 1t last week° lIﬂmeaﬁ,lfhiﬁ Ohiy SR
P T TRAN BRAS SRy

'.‘recently became obv1ous° o .)

c

TR MR 'MCCURRY: It was able .to :- we ‘were in a better o
pos1tlon to put some of thesé facts together in. 11ght of the S
testlmony that was glven on the Hlll last week

. ,' [

"Q Has the Pres1dent spoken to General Downlng, and

Mfﬁwhat - anythlng in-addition you can tell us about ~when Downlng w111
'report back to Perry on the securlty’> ~,A - g v“\_, - :

’

.MR. MCCURRY‘J I m th aware that the Presmdent has

"talked dlrectly to General Downing," Ret. ' But he' S certalnly had® aT

lot ofcontact between the National Securlty Council and the.
Pentagon; Dr.. Perry' s office, and they have. developed a very. good

vngcharter for the assessment: that. will be: drawn up by General- Downlng
~.It's specific,. and 1t w1ll look 1nto a range ‘of. securlty issues.

b s '-e'ﬁn_,.
f,Q;Z Has he gone to the reglon or --_«3‘ _‘gfw

s

Y MR MCCURRY. 'd have to refer you to the Pentagon on’

- that T know that they were golng to..get him up and running rather = .
,.qulckly, but they will be able to tell you more about what his. plan-
. is to execute the directive he has been glven by the Pre51dent -and by
. the Secretary of Defense...w _3 T , T :

’f" B ~QA*' Mlke, on. that what about the polltlcal aspect of »
Senator Specter's: comments over the weekend about Perry contlnulng on«&'

MR MCCURRY ‘ The Whlte House gave a full vote. of full

,confldence to the Secretary yesterday,yand that standsh

- e "Q L What does he make of those klnds of comments,va
Jithough? r'.':.‘,t NP o R i : A
e, . : i i 0 " V. - EEN 7: ,' . N ] . . “‘ - s ‘,“ K i >.' c
. : . MR. MCCURRY.‘ "Senator on a sunday show in' the middle of
. summer., (Laughter } :j,g ‘“;{g‘ : Lo R

“‘,v'/‘ .' N PR

§

-Q Mlke,,I’m trylng to square what George

7Stephanopoulos Sald with L1V1ngstone S':0Wn . testlmony on Frlaay, whlch
' I would lake to read to you: . . S ‘ A

Senator Hatch to LlVlngstone Dld you have anybody at

N

the hlghest levels of the Whlte Housefadvocatlng for thls opportunlty

- Liylngstoneig\ITmvsorry,_thefhighest,levelsywould(meanﬁ'”"

o e
A.,.. NS

. . : <0 . . . {‘:. N
Hatch.‘ Mr Foster, that level or hlgher
) i
L1v1ngstone. T dldn t knom Mr. Foster.' Sl
. How can you expect us to belleve that Foster was the guy

¢

MR MCCURRY-’ Well there was another 1nd1v1dual present

when Mr. Foster talked ‘to Mr. L1v1ngstone, soO clearly they talked. /-

- They may. ‘not- have :known. each other ‘as. frlends, but that 1nformat10n
" that Mr. Stephanopoulos prov1ded “as I sald 1s the best that we - have .
‘got available to us at this tlme. S . S :

N



‘. . . i .,.\ ) ‘1‘-_- o é}~: Sl ) . x

' : S Q Mlke,_lf I ‘may follow up. I'm trylng to understand
--is it your contentlon then that.Foster dldn‘t know- LlVlngstone,
but ‘was S0 1mpressed by hlm on. flrst meetlng he dec1ded to hlre hlm’

' ‘ MR MCCURRY. My contentlon, ‘as Mr. Stephanopoulos sald

. yesterday, based on. the information that we have got available to us,
. 1s that he was' referred over by the- Inaugural committee. He -came '
over.. He had a meetlng with Mr. Foster and with .another a55001ate

d.“counsel :in the Counsel's Office. - They -had him temporarlly in the -

'“,securlty office and hlS employment arrangements were later flnallzed?
by Wllllam Kennedy That’s what we know..' « : . :
S Q:‘_ And who at the Inaugural Commlttee referred hlm :
foVer? j:V;t ' LU wff‘ ‘
' : MR MCCURRY.v Our understandlng is that he may have been“
:yput on to the opening, - or: a ]ob openlngv by Chrlstlne Varney, as’ =’ B
"George sald yesterday. oL . _ o ,
o -';Q Mlke, I know you addressed some of the Perry
o questlons over the weekend but do you rule out a- re51gnatlon by’ff
;-Secretary Perry over Saudl Arab1a7, .o m ' S
| , MR. MCCURRY' It's so 1aughabi'e':it'-hash‘ t even been '
’fsserlously con51dered ,’ﬁ‘”ﬁl“ s _Q.,VL';‘_‘1~‘; R vA/

:Q »“ Mlke,,can you. run down the ‘White House reasonlng 1;"\"

for attemptlng to conv1nce ABC to keep Mr. Aldrlch off the a1r7

~ MR MCCURRY.' Yes, because .as ABC's questloner s
: thoroughly demonstrated yesterday, his book is’not based on- any fact,‘
©-it is filled with Ties "and. dlstortlons and. mlscharacterlzatlons and

'"*trash - And thefre ought to be . ‘some threshold for a. major news

,‘organlzatlon puttlng such an individual ‘on the air. -"But by puttlng
him on-the air yesterday, ABC certalnly established -for a fact he
tshould never have been on’ the air 1n the flrst place.‘

t 1

iQ . Wlth all the emphas1s on.. the globallsm at the Lyon

- conference and the presence of the gang of four .in an honorary

'p051tlon, is this a ‘change - in “the G-=7" format; is thls permanent°

3 " Will the four ‘have: permanent seats at the table and,’ if ‘so, w1ll they

7‘.51tuatlon°

o so, what, if any, react;on’

have an- equal status w1th the governments, or’ what 'actually, is the

- i .
0. ' o R

i MR. MCCURRY: Well the President, hlmself foundfthe‘,
‘part1c1patlon by the leaders of" these 1hternatlonal 1end1ng e
- institutions and some of 'the international -organizations to be a- very '
: p051t1ve aspect of the G-7/8" dlscu551ons over the weekend. 1In fact, .
"he complimented Pre51dent Chlrac .on: the 1dea of 1nclud1ng ‘them. ln the -
’ dlscu551on." N ..,y o ‘ - A
s . Pre51dent Chlrac, as you know,~had made the theme ‘of :
A fthls summlt globallzatlon, so it was very’ approprlate to have these
. heads ‘of international organizations there.. But the President .
: thought they- made a very useful contribution to the discussion and c
: certalnly is entertalnlng the notion that ‘at the Denver summit in. S
- 1996, .if he is hosting it, or as we, prepare for "it, that we consider -
hav1ng that type of contrlbutlon agaln from the leaders of ‘those - o
’organlzatlons. - N ‘ T

CL Q0 Mlke, has the Whlte Hoase been’ looklng at the
“,Supreme Court rulings.that have come down- today, the afflrmatlve -
‘action rullng, the S&L rullng, and the" tobacco blllboard ban’ And 1f

”

‘ [ .
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x Pres1dent's golng to tell the senlors tomorrow‘>

\l'.' - 13-'H P S AN

. MR MCCURRY ' They are fact the Counsel s Offlce‘J
on all of. those is maklng a review of each -of the ‘decisions. the Court

- reéndered. Today on the Hopewood: case, 1nvolv1ng the: Unlver51ty of.
‘Texas, it's still ' not. quite: clear what. the 1mpact of that dec151on
will be. Obv1ously, the - oplnlons by Justlces Ginsburg. and Souter

recognlze ‘the . 1mportance of the issue and don't rule out future SN
con51deratlon of the issue. - But we understand now that at least
w1th1n the . Flfth C1rcu1t there is going to be some level of -
uncértainty. as they sort out the case law. And our counsel w1ll bef~

) “We were in’ that case,'as you know, on ‘an amlcus br1ef =
on the Penn Advertlslng case, we think that the: rullng by the Court

in no way- jeopardlzes the proposed :rule that- the Food .and- Drug .

llquor mart dec151on -And this-case today -is. based on the same legal

believe that our own proposed rule would meet any Flrst Amendment

.scrutlny that would be applled to it 'y. L ,‘ | : ﬂ

' ‘ ' On the S&L case, that one ‘is Stlll belng looked at _
because both the 1mpllcatlons legally and also whatever it would mean
in terms . of federal ‘expenditures . =1 just don't have a. thorough

.assessment yet of what the 1mpact of that dec1s1on w1ll be

e

ST

"Qf~ Are you dlsapp01nted 1n the aff1rmat1ve actlon 7

ruling?,:

" MR. MCCURRY Not necessarlly T thlnk they just ruled

: _that that would not be the case to,test scme of the' underlylng legal_“if
w,propos1tlons, in part - accordlng to our best understanding at this

~

point. of the opinion. == because the state ‘had d1scont1nued aspects of

'7, that. program already. So I think that a coutt. may ‘have been : .
'searchlng for a better test case. That appears to be: part .of the‘-
ﬂreasonlng, but we' 11 be looklng a lot more closely at the. dec151on
itSelf. '}‘---'“'wg, T :/»,- e Do =“if

bl "'.A
s

Q. lf Could you please glve a prev1ew of what' the
. )

MR MCCURRY'v Yes, I will.. "Hé's g01ng to go v151t w1th

looklng at that.1, ‘ o ‘H’,ﬁ - -____.\j : ; 7}‘ S y/~

o ' Q." SO you don't know who = g01ng to foot the blll ‘ff
:espec1ally 1n the S&L case, ‘on up to $lO bllllon7" . .

\Admlnlstratlon has promulgated That rule, we have determined to the"
best-of our opinion and legal’ rev1ew 1s‘fully con51stent ‘with the" '44

reasoning that- -applied in '44 liguor mart.’ So given that standard ‘we

‘ Tl MR MCCURRY'~ We don t knowh and that s exactly the type B
,of questlon we' re looklng at now.',-. L ,.»,

' the Natlonal .Council’ ‘of Senior Cltlzens tomorrow - in Chicago.. 'He will -

have a speech that really- outllnes for th1s audience  the 1mportance

"~ of the. economic program that 'the United states Has pursued sihce

" like. the 1mportance of ra1s1ng the mlnlmum wage, mov1ng~as qulckly aspf

1893, not only ‘with respect to" senlors,.but how we'are creating.
economic opportunlty for all generatlons * He'll talk about thlngs

' .we"can to’ pass leglslatlon‘that would expand health insurance.

1mportance of balanc1ng the: budget,\but dolng so in a way that: i
protects the fundamental commltments ve've. made to the elderly 1n o

.programs llke Medlcare and Medlcald

He' ll agaln call upon Congress to take advantage of the :

sav1ngs that have™ been agreed to in Medicare -and Medicaid already 1n

'.the elements that:.are in common in the proposals that have been’

advanced by the Republlcan Congress and .by ‘the. admlnlstratlon, to do

. . A ‘ . . " . . v . . - | .
PR . . . . RN . S e o I BN 13

availability; :for ‘example,  the Kassebaum Kennedy blll, talk’ about the s

those thlngs that Wlll extend the solvency of the Medlcare trust fundt'
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,"i assocrated Wlth 1t are’ polltlcal

- 5 - :
’fln the short term‘~- s1nce that's the smart thlng to do - whlle we
: work on -long- term solutlons :af‘ R - . \

: . Q.', Is there Stlll arfeellng that Medlcare 1s a. very
potent 1ssue for you to pursue° A

= : . MR MCCURRY' The Presrdent contlnues to belleve that is
Cal very important. program. not only for the nation's elderly, but for
those who worry' about taklng care of . elderly parents, for those/who

. wonder about their own health care arrangements in the- future. « And - .

the. structure of that program as it has existed for decades is

somethlng that the President intends to protect.. That goes far

" beyond- pOllthS ‘It goes to the fundamental commltments that he has
, made. to the’ natlon 1n flghtlng for budget prlorltles ‘that: he thlnks

makes sense .

' : -Q . Does he Stlll belleve, though that -as many
congressronal Democrats do,- that there is this- analogy that, .you-
know, the Republlcan plan on Medlcare means tax cuts for the wealthy
-- I mean,.that's how' 1t's g01ng to be pald for w1th the so- called ‘

‘ savrngs on Med1care° , o , [P _

MR MCCURRY. Well there 1 no questlon, lf you look

| back in the history of the Republlcan budget as. advanced during 1995
by the Republlcan majority ‘in- Congress, that in order to get-the.very -

large tax cuts they were. proposrng that went dlsproportlonately to

" the wealthiest Americans,. you' had to get about $270 billion worth- of
. savings. out of’ the Medicare- system. 'The only way you could-do that .

.was to trlm back beneflts and: services avallable to the nation's. .-

elderly. ' And everyone by now, I- thlnk knows ‘that that is the fact'f

of the Republlcan budget as 1t was’ debated as. it wasvdlscussed .
durlng COngress in. the -course of 1995 and early 1996. '

1\Q’ But they came out wrth a new budget plan, and I'

B just wonderlng 1f ‘the White House has sort of pulled back on that™

klnd of harsh posrtlon on the Republlcan s Medlcare savrngs plan?

e ' MR. MCCURRY: Well ‘there are some changes that they
have made, I think in part probably reflectlng the anger the Amerlcan

SN people felt .about’ their budget, so 'they have made  some new ‘budget.
proposals.' But the" Pre51dent is looking beyond that, says’, you - .and
“jwe agree on. a. package of sav1ngs that can'do some important: things.

~both ‘to restructure Medicare in. 'a way that protects. beneficiaries™ and -
.,also achieves- savlngs that advance our fundamental budget goals, =Jo)
let's take advantage of that opportunlty rather than going down the
road of another grldlock debate that w1ll not serve the Amerlcan 4
people well C e L o - o,

¢ .
o~ o
-

'Q. : Is thls event pald for by the’ campalgn or by - 1s ;

thlS an off1c1al bu51ness event’>

MR MCCURRY' I know that the travel to and from Chlcago

.;Jw1ll all be. paid- by the Cllnton-Gore 196 Committee because there are
* _ political events in the evening. .Is that correct? - They'ré doing ==

- the" Presrdent’s dorng a fundralser for a candidate for Congress, .and +
,falso, I think, raising money. that will help our host commlttee 1n '
‘ Chlcago host the"96 Democratlc Conventlon."u3~ e ,Jq, .

t

7Q‘a' So do we know you cla=51fy the senlor event°

MR MCCURRY I don't know«--

PR

MS.,GLYNN.‘ It’s an OfflClal event but all costs :

L. . . . ) - B o : i R . . . ,

, B

.~ MORE: '
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MR MCCURRY° Yes, the cost - the travel costs -

;,‘Ibecause one aspect of the President's appearance is polltlcal the
| travel costs to: -and from are deemed polltlcal There .may be ‘== the

',for by the campalgn.

‘Dole or hlS campalqn that, I think, as you put it, somebody worklng‘f;(

?’appearance of the President.at that specific’ event may be .deemed

offrcral but ‘the .large portlon of the travel costs have to be’ pald

5~QA” Are you stlll looklng for a statement from Senatorv

for hls campalgn should not be helplng to pub11c1ze thls Aldrlch R

fbook’

MR. MCCURRY : Well, it would beﬂnice]fbut:wefre‘not

3hold1ng our breath.

"vQ“ N NOW,(lS somebody worklng for the Dole campalgn

’Tifpubllclzlng the book -=is that your contentlon’> B

\«A\

campaign has acknowledged that . publlcly, ‘and he is '-- has beenlﬁ‘w*

"3,1dent1f1ed as..a person 'who's coordlnatlng pub11c1ty for thls book,

1ndeed, was’ present at ABC yesterday
| ‘-Q(' But he's not anymore. Qﬂ " ~¢a~1 : S

. MR. MCCURRY" He S'an adv1ser, and there are news -

’ ~art1cles in’ whlch he's been 1dent1f1ed as a person who will be

-~ running -a, radlo surrogate operatlon for the ' Dole campalgn “this fall.

. Now,. maybe <= perhaps the ‘Dole. campaign would wish" to dlsassoc1ate

‘“..to Mr. Cllnger. e

i

‘gway to - conduct affalrs here7- -

. .themselves from: that idea - and: discount those who hHave. reported that
b he will hav1ng a’ role 1n thelr communlcatlons structure 1n the fall.: *

Q??» Mlke, is there a wrltten record of Vlncent Foster

«fhav1nq hlred Cralg Livingstone? 1Is there a piece of paper anywhere

that would. show that  he actually dld thls/and the date and; the . tlme _
and everyth1ng° . ; . , .

P i

MR. MCCURRY I don't dlrectly know the answer to that,

VMary.‘ I do know. that Mr.ucllnger S commlttee ‘has requested personnel

records related to Mr." Livingstone, and'I believe: they have been - .
delivered or- are, in the" process of belng dellvered by the Whlte House

~
./“ P -
i

"'Q'5 "But there was: supposedly someone present a'person '

whose flrst name, ‘I belleve, 1s Cheryl

Ty f"“;“ “ MR. MCCURRY"erscx',‘ '7"«5"> oA

'5Q - Who. is she7 ' o

' \MR MCCURRY.» She 1s an assoc1ate counsel 1n the offlce‘ﬂ

of the White House legal counsel
:llQ‘ And her last name 1s7 = }
MR MCCURRY.\«Mllls, Meid <1~ 1~s.‘7“"

”Q 7: I know you weren't here at the tlme, Mlkef but does

“the Whlte House how recognize that maybe based on -- if ‘it 1ndeed
~-happened.that way -- based on a lucy- gooséy recommendation ‘from .
Somebody on the Inaugural Committee you hire. somebody for such a

sensitive p051tlon in-the White House,lthat's\probably not the" best

: ‘MR. MCCURRY*; Our contentlon is' that Cralg Shlrley has<:
‘ done some" work as.an adviser for the Dole campalgn., -The Dole

[

L
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'.made avallable to Chalrman Cllnger and hlS commlttee " Ny

o

PR MR, MCCURRY. I thlnk 1t is a tac1t adm1551on in the .
procedures that Mr..Qulnn ‘has now put’in. place, and acknowledged in a
statement’ by Mr: Panetta issued about “two weeks ago that personnel |
security issues ought to be in the hands of. career profess1onals.
Clearly, the decisions taken related to: personnel in_ 1993 did not

‘make that happen.“ And by . 1nst1tut1ng new procedures and correctlng
‘this problem,:.'it is more. than safe to'assume that we’ saw ‘a need for

much- different handling of personnel questions related. to. 1nd1v1dual

.'prlvacy and securlty—related concerns, -as they. relate to: White House
' staff and those" who work for the Executlve:Offlce of the Pre51dent

S ."35Q3'” Follow1ng the report Frlday, human rlghts groups
are calllng for the release of more documents on 'Guatemala,: the human
rlghts abuses there._ Is there g01ng to be a response to that? :

MR. MCCURRY" Well there has been ‘8 very s1gn1f1cant

~‘publlc release of 1nformatlon datlng back to the .government's work 1n

Guatemala in the 1980s ~= over. 5,000 pages by the State Department
alone. " And then the Intelllgence Over51ght Board’s report was made

gpubllc last week, as you know. , ;'> : ’,Ar.,. ‘ - J.‘

¢

v

That was a con51derable plece of work It shed a lot of

~f11ght on ‘events -as. best as they’ are known in the 1980s 1n Guatemala.
“But -it also-pointed to some important changes that need to. be made,,$
" specifically with" respect. to the- relationship between our: ..

1ntelllgence community and those who ‘serve as. ambassadors or ‘Jh'f
dlplomats 1n 1nd1v1dual posts around the world - : ’ C

o The White House credlts Dlrector of Central Intelllgence
‘;'John 'Deutch for . doing a fabulous job. 1nst1tut1ng these procedures. !
. . He has already moved very swiftly to put a. lot of ‘these recommended
,-procedures in. place. "And the Pre51dent has. a great~deal ‘of
- confidence that that type of \abuse, glven ‘tHe ethic and dlrectlon and

management of this CIA and this 1nte111gence communlty ‘under John ° N

. Deutch -- he. feels very .confident the American peopleé can be assured
that -that type of abuse is not occurrlng and’ w1ll,not occur. S

: ATQ',V And on thelr request I thlnk 1t's today, foi'mafe N
documents datlng back --‘p~,..e S S S -

i
e

MR MCCURRY. Well I don' t - 1t may be. that whether

_'*1t's Slster Ortlz or Jehnifer Harbury or others, ‘it will be hard to
-satisfy them because some fundamental. things that they want-to know

as human‘'beings may be' unknowable, based on .the record. ~ But the

‘'report. itself, which goes into exhaustive detail on what was known by.

representatlves of the: government and those who' were assets of the
United States government at the time presents’ the most compelllng
record that Wwe believe can be assembled as _to what - happened in the

fi!l9805 w1th/respect to those two cases. and the other cases that were
A'under the purv1ew of the 1ntelllgence over51ght board's rev1ew. '

Q Mlke, 1n Mr. LlVlngstone s personnel flle, are

‘there letters of" recommendatlon -either from. Harry Thomason . or from
.~ Peter Knight ‘and ROy 'Neel, whom ‘he spec1flcally mentloned as people
' .who mlght have pushed hls cand1dacy° _ : .

' MR. MCCURRY:  That -- as you can 1mag1ne, I'm hat“at o

ﬂllberty -- partly for Privacy Act reasons =-- to discldse the ‘contents.’
~'of his personnel records. . But as I indicated earlier they. are belng

\

~XQV.Y But 1f I could ask you to recap ‘then =- the Whlte

"'House,account is that ‘even though Mr. LJVlngstone has s&did he didn' t
'%‘know Foster, that Foster alone’ made the prlme hlrlng dec1s1on,

+ 3 e
. -~
B
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" MR.. MCCURRY'f No, not at-all. “As I sald he WQSl,
referred by someone within' the Inaugural Commlttee, who had alsc

"»worked on the campaign or alerted to a job openlng ‘At thevtime[it 1
was very common, because many ‘people currently on the White House'

- staff have sald varlous people might pass on a good word orfsay that

W'they know :so. and so' or that: they had seen 'so..and-so do goodlwork
. during- the campalgn.- so I’m not’ rullng out the p0551b111tyythat o
. others’ welghed in on behalf of Mr. Livingstoné. - That would have been .

" a very- common practlce durlng the. early perlod in 1993 ‘when people '

who had been worklng in both’ the campalgn and the Inaugural Committee

were referred ‘to and won. employment on ‘the White House staff.. What

I'm telllng you, ‘and what we've establlshed is that after thlS job

AR . ' ’ DT A,

: C 'fQ T 1s 1t necessarlly that a contradlctlon - would 1t lf
have, been poss1ble at that time for Vince ‘Foster: to have hlred ‘him

‘w1thout LlVlngstone know1ng Vlnce Foster7 «‘_x

ooy

MR MCCURRY., I mean, there were many people who were

: :meetlng each other, ' getting to know each other in the early and. L

middle years in 1993. ‘What is. known is that he was’ temporarily put -

-into .an ass1gnment bthr.lFoster.. I don't think anyoné's dlleging

that he was. actually the formal hire, because the’ formalization of

. his employment as. Mr. Stephanopoulos saldfyesterday, based .on. the~f' ‘
‘1nformatlon we've been .able to assemble, bccurred later in 1993 . and o

43was largely completely by Wllllam Kennedy, the Assoc1ate Counsel.

9 2And Kennedy sald last Wednesday at ‘the House

. fhearlng that Foster gave the okay, and that he just 1nher1ted .
o ,LlVlngstone - S LR T ‘

' \.lm

MR. MCCURRY. Well T was out of the country durlng ‘his ”'

*testlmony, so I didn't have, an, opportunlty to rev1ew that . I.don't

- dlspute that 1f he,'ln fact sald that

\“ *

"1:" . Q f"-- my questlon, though 1s, is it p0851bleA-— is 1t

: con51stent or a contradlctlon, could Foster have 51gned off on

IS

fbest of the recollectlon of people.who are familiar with these; S
detalls, he had" met w1th Mr.vL1v1ngstone, at least at(some polnt -

‘4_ LlVlnqstone w1thout know1ng h1m°

s

MR MCCURRY'l What I've already thlnk I've answered the Q'u

+

i'ﬂﬂQt;, But I'm not clear 1f that’s a yes ‘or a ‘no. .

L V‘fpresumably based on a’ meetlng Wlth thlS very 1mpre551ve flgure, Mraxyj'
. L1V1ngstone° "g:,;t_ o O

\

. lead was.given "to Mr.. LlVlngstone, he came here, he met with people o
., - in the Counsel's Offlce, and ultlmately he was. hlred by the Counsel‘
~Off1ce.‘ L e N

; MR. MCCURRY., - and that the employment o the. . \1‘:

“5permanent employment was flnallzed by Mr. Kennedy.. Is 1t possible

“hat Mr. Kennedy flnallzed ‘that employment arrangement w1thout

ﬂchecklng with Mr. Foster? That ‘is p0551ole.‘ But if he has. testifled ,

DY o -
~hire? -

to it, hlS account. would be more: verlflable ‘than the information I

Ahave.- T can only report to you the 1nformatlon that ] avallable to

me. - S
. .

g ‘-When'v'Wa'st 'fchat’;- ‘Mi]"{e-;? x«ihe“n.y;ras‘- he made'”\.a‘pe{rmanen-t‘.‘v'f

;;x:z-4 o MR MCCURRY' It was" durlng some tlme durlng the course‘?

_ of 1993, but I’ don T know the exact 'date. It will be reflected, _
. mostly: llkely, in the personnel records that ‘have been dellvered now .
 to the commlttee.- . : . .

'x"
‘

. i . S
¢ : oy . . ot
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, forth over Karad21c beyond what you talked about yesterday°

ynew storm of allegatlons is == 1_

"this President .in an attempt to destroy his reputatlon will succeed
' by 1nnuendo, rather . than by a clear, accurate examlnatlon of fact

Q0 Back to Saudl Arabla . what are the Whlte House

fregrets that Saudl Arabla dld ‘not expand the buffer zone as- we '

requested’

-y . . , /

‘ : MR MCCURRY’: Well for several days now the Pentagon
has answered that - questlon very direct. . But we think important.

' security precautlons were put 1nto place.» ‘The Pentagon reports,,

those. They no. doubt- saved lives at Khobar Towers’ and in Dhahran. -,
The need -- if there had been a need for additional- securlty measures

- "on the spot. at the time based on what the-assessment. of the threat,
o was,” that information surely w1ll ‘be. developed by General Downlng .as
-~ he does hlS rev1ew., ' : o , ,

%

oo

C Qilv‘As ‘of thls mornlng, apparently all medla access has ',fa
T been cut off at tHe base there in Dhahran."Is that a Pentagon ' M
o dec151on, Saudl de0131on and if. so, d1d the Whlte House concur

- 3

-

‘. MR MCCURRY T was not aware: of that. I don't know

‘.ahoutythat{' You- should ask at Pentagon publlc affalrs.,

¢ - Is there any follow on the Bosnla, sort of back and
!.x ’

MR.,MCCURRY' Nothlng new on that that I. am. aware of

S unless -- there hasn't been- any follow up w1th Carl Blldt today that

I have heard of reported

A

Q. . Is there a worry here that desplte the fact, as .

n":'

r‘you sald that Aldrlch came off, I don't know, ‘in ‘a bad light

yesterday -- Or, as you ‘said, he did enough damage ‘tc- himself on: ABC,:
is' there Stlll a worry that the book ‘is out there and there's so much

‘~*publlc1ty on the - story ‘now- that 1t’s g01ng to hurt the Pre51dent and .
the Whlte House° T AR L . - ~;w,

o
£

MR. MCCURRY Our chlef fear 1s that news organlzatlons

;that are less scrupulous than ABC news: w1ll not do as effectlve a jOb
"of dlscredltlng hlm as. ABC dld ,”,-ﬁ . SO R \

Q . And what would ‘then be =- are you afrald that thls' ?"»

' : - MR- MCCURRY" It 1s - I m afrald then, that the,.;
Republlcans who have been a. runnlng a non-stop 'smear campaign agalnst

!

: b"' What else would you categorlze as a Republlcan
smear agalnst the Pres:xdent‘> L S VA:~~

. 7 ¥

MR MCCURRY.(, 'd say pretty much ‘now. a two-month perlod

.in* which there:. have ‘been non-stop daily assaults’ by .everyone’ from the
f‘Speaker to Bob. Dole" to others-on the ‘President's character. ~It's a '
" consistent pattern“ They re now using various congress1onal
'ucommlttees con51stent with- the Speaker's orders to those committee
-.chairs to attempt to flnd dirt on the Pre51dent This has ‘been. in

prlnt a dlrectlve glven by the Speaker to the commlttee chalrs._,,‘:

o : 'Qh‘ Are you lumplng the commlttee 1nvest1gatlon 1nto , >i'"
Fllegate as a Republlcan smear, or 1s tkat - f‘[- ' ,-Qy ’ .s ,=

N

MR. MCCURRY" ‘No. . Although I will -< I'd say there are

“certalnly legltlmate questlons there that need to. be explored and
they are belng 1n a blpartlsan way by Democrats and’ Republlcans.~‘3ut

L.

"c.ﬁoRé EE IR ‘-
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there were some lnltlal statements by people respons1ble for that
investigation that were con51stent with :the effort. to’ cast doubt ‘to-

- spread 1nnuendo before there were access to facts.

. M

an' Mlke, the Pre51dent has recelved any, report from

a’the Natlonal Securlty .Council. about the new. Mexlcan group on Frlday,j

‘nand what 1s the Whlte House oplnlon of . 1t° o

MR MCCURRY : I would have to check on that.' Not that A

.‘I‘m aware of but maybe the NSC guys w1ll be able to help you w1th ’

N -
i

'ﬂQi.' Mlke, on the Rus51an electlon, dld the Pre51dent

(:have any chance to speak dlrectly ‘with the Russian off1c1als over the

- weekend in Lyon about Mr. Yeltsin's health? 'And, ;f go, 1f he o

«~‘1nqu1red can you tell us a llttle blt about that’

K L I

‘MR. MCCURRY‘; He did.. That came’up in.the meeting he,’

L had w1th'Pr1me Mlnlster Chernomyrdln. As I reported Prime Mlnlster'

| -Chernomyrdln said to the Pres1dent much of what he Sald to all of you

in publlc on Saturday
51 ‘@»t.h;."Q : Can you just sort of glve us ‘some detalls of that°'

MR. MCCURRY What they have sald and what subsequently

ﬁ;our embassy ‘has been’ told is- consistent ‘with what the ‘Russian‘

*Federatlon off1c1als are - saylng publlcly, that he is sufferlng from '

et

. some form. of laryngltls or voice loss, -that he is: -resting and‘that he ~;f
~.expects soon to return to OfflClal duties. | And- beyond that we: don’ t

-odd? (Laughter )

~ have any other. 1nformatlon avallable to us.. . y

‘Qdy* Dld anythlng 1n Yelt51n s appearance strlke you as

,\.<

i o . . |
¢ , . R ‘ .o . . . RS

MR MCCURRY'ﬁ\We met Wlth Prlme Mlnlster Chernomyrdln g

fanot with Pre51dent Yelts1n ~.;, o _.: c L ij ;.

: ‘ ‘-Q~J What are your ptans for offlce hours on Pourth of
July, the Pre51dent s schedule’\ o S ” .

MR MCCURRY°_ We ll be malntalnlng a duty rosterpA Ll
throughout the weekend and we'll be treatlng Frlday as 1f 1t was a.

‘h,ntyplcal Saturday

’TQ. Thursday he has travel°

‘MR. MCCURRY.. Thursday we expect the Pre51dent to be: N

ftravellng . Ve expect him to be’ somewhere d01ng an env1ronmental
'eventvln Maryland an-then. g01ng to Youngstown, Ohio;, to’ celebrate ‘the
200th: annlversary “of that’ town s Fourth of July celebratlon. We'll
go lnto more detalls on --;f L ) S o T

N

"g; Q' When would he be returnlng to Wash1ngton°

MR MCCURRY. Returnlng early evenrng so/he can‘befhere”ﬂn

1n tlme for flreworks h“*‘g“: » ~Q~t ;; B

v

n“‘d - Back on the’ senlor s speech tomorrow Wlll the

3Pres1dent level with the seniors’ in.that even in a possmble second
‘Cllnton admlnlstratlon that there w1ll some' cutbacks in the growth of
; Medlcare and IvIedJ.cald’> S S

BRY

MR MCCURRY\' He’ll’repeat some of the thlngs I sald

';just a. ilttle while earller, that we've: got to find ways to generate
»sav1ngs in the Medlcald system SO > that W can extend the solvency of

s
«f
R -
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ythe trust funds, espec1ally 1n the short term. But we need to do so -
-- Medicare and Medicaid -- but we need to do, so con81stent with the

: obllgatlons to our natlon s c1tlzens.vvl»i., : -~\m :
A r‘h fé Do you con51der thlS pav1ng any new ground°

: S MR MCCURRY'- Absolutely It's always pav1ng new’ ground
~ when' the President is out there. flghtlng for his budget priorities.
*Is there any blg headllne comlng out of thls°- That's up to you."

' Vo Q. Is thls also goxng to. be some kind of announcement
about returnlng some land for an alr base tomorrow 1n Chlcago°'

. ‘ B MR. MCCURRY'x I don't know anythlng about that but Mary
"Ellen mlght be able to help you on that L , .

- Q'.; Mlke, you have 1ssued a number of statements from }
Zofflcmals challenglng -= can’ you release anythlng from LlVlngstone

2 MR MCCURRY. I wouldn‘t be . because he 1s no longer
employed by the Whlte House, as you know. ‘ ;jA R S
. S g ' But you . released a statement from Mr. Kennedy,ywho'
1s no longer employed here '»~“,',‘ : : - . :
= | , MR. MCCURRY., Yes[ I don t —-— I‘m not aware of any o
Astatement llke that but I haven't - I don't - AN _

‘ny Could you chec:}s:'p

Y

'MR MCCURRY‘A Could I check w1th h1m°,it<

o : ILQ» » Oh no. - I can check w1th his lawyer, but can you
fdouble check that there has been nothlng released by the Whlte House°
> i‘r '3“ MR MCCURRY* I'll check, I'm not aware of anythlng :

: Qe Mlke, loglstlcs of reactlon to the Russian run~off
' electlon - how w1ll that be put forward by the Whlte House7>w '

L A _ MR. MCCURRY" We expect it wlll be- Thursdaykat the
'[earllest before we have a final ‘== at the" absolute earliest. 1t_w1ll“
Thursday or Frlday " 'And I anticipate most-likely a writtenm: . ~
*,statement., But, we w1ll keep you apprlsed of what are plans‘are.
DN : 3y
: o Q On ‘minimum wage,‘ls thtre any 1ndlcatlon that the
Senate Republlcans mlght back off of thE amendments that- would prompt

a veto°

e MR MCCURRY. We sure hope so, because they know they re:
Sfllrtlng w1th somethlng that is not going to work, .but it's a real.
simple -- ralslng the mihimum wage is a pretty easy thing-to do.
It's just, you: go in, you change, the Fair Labor Standards améndments
":and get it done. . And they have --'still looklng at ways‘that they
can - bolllx up the process by attaching- addltlonal amendments or

;j'prov151ons., ‘And we just hope that don't so the Amerlcan people can

"day to day

... get the 1ncrease in' the ‘minimum®wage that ‘they think is Justified and
“» that will help mllllons of Amerlcans who struggle to. make ends meet

S Q-'i Mlke, isthe Lake trlp to Chlna flrmed up'> Who~A
' will he be meetlng, and will he be talklag about the pOSSlblllty of a
pres1dent1al tr1p to Beljlnq’> e _ _

i
j

.-
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A'\MR. JOHNSON' Before it takes place.“’ | U»}'g

'th_ Unllke the prevmous admlnlstratlon.

‘MRE MCCURRY;f You re welcome. ':,*'_ ‘f"“@;”
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MR MCCURRY- When are you guys g01ng to get around to

-

MR. MCCURRY" Before it takes place.. Any better word
any - better word on when we know°ea‘a - v

Q Thank you. B ‘o;,ifil - ,3 fﬁﬂ,ff' t‘oxl;ffi
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. SUPREXNIE COURT DECUIMNES TO EXAMINE

SCHOOL AFMRMATIVE ACTION PLAN

= Li.E. Supreme Court has refused to examine
a vuling thal siroclk down an affivmative action
progru 2% ihe Linivarsity of Texas Law School.
In
sion m¢
Ginshu
challen

¢ the case, Justice Ruth Bader
¢ the 1992 admissions pelicy,
s courts, has jong since been
not be reinstated {Texas v.
4 No, 9541773, 7/1/96).

nw the issuc one of “geeat national
ded that the state of Texas no
1y 1he constitutionality of the admis-
: m bu’ rather disputes cnly the ration-
by ihe

judg ‘
‘ wely, we must await a final jndgment on
in controversy bifore address-
ion raised in this petition "
aoa m;»paragraph statement in
David Souter jeined.
press secretary Mike McCurry said
2 iquestion at a.July 1 briefing that
the 'nawu adininistration is reviewing the court’s
acwm i2%s sill not quile clear what the impact of
ision will be,” he said, addmg that at least
- and Souter “‘recognize the importance of
the issue aird don't rule out future consideration.”
He added, however, that at least within the Fifth
s going 10 be some evel of uneer
1 gut the case faw.” The denial of
y rrﬁect & mcd 0 ook for a

i

“Cﬁm.i v to ous oest nndc::c «md-
{ the opininn—~—Uuiause the sate

g may have been search
hat appears to o part of e
e losiking a lot more clossly at

("J

for the Fifth Cirewy
o university’s fnterests in
© diverse siudent sz}fiy and in
sxent @éﬁ"i’@ci at tg lavy s&-hOO] of

snals ¥

word of =xplanation on the deci--

appeals  conrie—not  the

nsoests of that program alread; j :

Copyright © 1996 by THE BUAEAU OF NATIONAL AFFAIRS, 1717, Washington, D.C. 20037
0418-2663/96/80+%1.00

past discrimination in the state education system
were not compellmg enough to justify the use of
race as a factor in the admissions process.

The appeals court rejected the university's argu-
ment that the law school had a compelling interest
to desegregate its facilities through affirmative ac-
tien (78 F.3d 932). ‘

‘The case would have given the justices a chance
to re-examine the landmark 1978 holding of Re-
gents of University of California v. Bakke (438 US
265), which requirzd the admission to medical
schooi of a white applicant who claimed he was
denied entrance because of an affirmative action
plaii. The Bakke decision, however, left the door
open to consideration of race in cellege admissions
under properly tailored affirmative action plans.

Texas Admissions Policy

In a petition for review, Texas authorities sup-
ported their program by citing continuing discrimi-
nation against blacks and Mexican-Americans.
They waraed thai a race-blind admissions process
would be effectively segregated, resulting in almost
no minorities at the state’s flagship law school.

Under the Texas adinissions policy, American
blacks and Mexican-Americans were given prefer-
ential trestment through ilower adimission-score
thresholds. Of those Texas-resident applicants who
fell within a range of scores that would wariant
admission, 100 percent of blacks and 90 percent of
Mexican-Americans received offers, but only 6 per-
cent of whites received such oﬂ'er« accordmg to
Fifth Circuit ﬁndmgs.

The presumplive admission scors for whites and
nonpreferred minorities was 199, The score for

‘presumptive admittance. of blacks and Mexican-

Americans was set ai 189. Tha scorc foy presump-

- tive denial of white applicanis was 192, but for

minorities it was set at 179,

The univessity’s affirmative action program
spoice in terms of an *‘aspiration™ to admit a class
of 10 perceni Mexican-Americans and 5 percent
hlacks-—the proportion of ilicse groups graduating

“from Texas colleges. Applicants were askad to list

thgir race, and applications were pooled according
'O tase. Any applicant who failed to designate his
or her race was treated as a nonminority not enti-

tiid ta preforence.
(mo e ¢

/2
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95-1773 TEXAS v. HOPWOOD ,
"Admissions—Remedial racial considerations—
Eleventh Amendment—Damages—Article [T
case or controversy requirement, e
Ruling below (CA S, 78-F.3d 932, 64 LW
2591):
State university law school’s intercsts in
achieving racially diverse student body and in
- ‘eliminating present effects at law school of past
discrimination in state education system gener-
ally are not sufficiently com?ellmg to justify
faw school's use of race as factor in-student
admissions process, and therefore any consider-
ation of race in such context violates Fourteenth
Amendment’s Equal Protection Clause; district
court’s reliance on U.S, v. Fordice, 505 US.
717, 60 LW 4769 (1992), in holding that I»:
schoo! had compelling interest to “desegregaie™

school through affirmative action is misplaced;
Fordice's central holding is that state must
_repudiate continuing “policies or practices,”
tied to past, by which it continues to discrimi-
nate, but court in that case did not address -

state’s duty o counter present effects of past

discrimination that it did not cause; with re-
spect to which party bears burden of proof on
damages issue, scheme of M. Healthy City-
School Dist. Bd. of Educ. v. Doyle, 429 US.
274 (1977}, under which, upon plaintif’s proof
of discrimination, burden shifts to defendant o
show that violation was harmless and that it-
would have taken same action even in absence
of protected conduct, is appropriate in this case;
accofdmgl{; if law school shows that plaintiffs
would not have been admitied under race-blind
system, no individual plaintiff would be entitled
to.injunction admitting him or her to school,
but school’s inability to establish plaintifi"s non-
admission would open up possibility of several.

- remedies, at discretion of district court; plain- .
tiffs have shown likelihood that law school will
sontinue to take race into account in admissions’
unless it is told that it may not do so for certain
purposes; but injunctive order is unnecessary at’
this time, in confidence that school will heed

directives in this opinion,

-selecting diverse student

Questions presented: (1) Should federal judi- -

ciary discard 1eaching of Regents of University
of California v. Bakke, 438 U.S. 265 (1918},
and prohibit state institutions of higher learning

{romm even considering race, among othér fac-

tors, in individualized admissions decisions, de-
spite institutions’ long-settled educational inter-
est in promoting dialo%::, and learning by

y with varied back-
grounds and experience? (2) When state’s offi-
cials determine that they have sufficient eviden-
tiary basis for concluding that remedial race-
conscious action is needed at one of state’s

raduate schools, which itself had practiced de .

Jure discrimination in past, and whose legacy of
having done so continues to affect its ability to
attract and educate best students of all races,
do Fourteenth Amendment and principles of
federalism permit federal judiciary: (a) to insist
that those officials disregard additional current
effects, on that graduate school’s applicant
pool, of de jure discrimination in public educa-

tion of blacks and Mexican Americans in that .
state at primary, secondary, and coliege levels,

and (b) o demand that those officials heed only
findings made by state legislature itself rather

than, as state law permits, acting on findings.

made by goifemor and state Higher Education
Coordinating Board? (3} Are Texas higher edu-
cation admissions officials, following US. v.
Fordice, 505 US. 717, 60 LW 4769 (1992),
precluded from taking race into consideration
even though- race-blind admissions process

" would prcdncmgljy re-create system that is effec-
tively segregated, .
state’s flagship law school and almost no white.

with almost no minorities at

e

ence H. Tribe
dall Kennedy, all of Cambridge, Mass., Dan
Morales, Texas Atty. Gen., Jorge Vega, First
Asst. Atty, Gen., Javier Aguilar, Spec. Asst,
e;tg %t;ln.,landAIl)cbo‘x;/ah % Verbil, Asst. Auy,

.. Charles Alan Wright, and .
charoff, both of Austin, it e o
Reasoner, Allan Van Fleet, Betty R. Owens,
Barry D. Burgdorf, and Vinson & Elkins, all of

., Houston, Texas. ‘ :

students at-law school that siate creat

avoid integration? (4) Is Title V| of 1964cgi:i‘!)
Rights Act, enacted under Spending Clause of
Article |, capable of abrogating state's Eleventh
Amcndrpcm tmmunity from suit in federal
court without its consent, in light of Seminole
Tribe of Florida v. Florida, 64 LW 4161 (US-
SupC 1 1996)? (5) May federal court, consis.
tent with Carey v." Piphus, 435 US. 247
(1978),. impose _presumption of compensatory
damuges for plaintiffs who complain of process

that was applied to them, but who have not *
shown any likelihood that they would have

" received different result under constitutionally

flawless process? (6) May federal court, consis-
tent wit{\) Article III, award prospective relief
against state and its officials regarding law
school admissions policy, when effects of that
policy are not before court and “case™ or “con-
troversy” reguirement is not met by any show-
ing of actual harm litigants would be likely 10 -
suffer in future without such prospective relief?

Petition for certiorari filed 4/30/96, by Laur-
, Jonathan S. Massey, and Ran-

exas, 'and Harry M./

IUREAU OF NATIONAL AFFAIRS, iNC., Washington, D.C. 20037 _

0418-2693/96/$0+81.00 _ :
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Campus Diversity Case

.Rulmg Against Race-Based Admissions Stands

BylonBismic /-

‘The Supreme Court yesterday let
stand a lower court ruling that public
unive:sities may not in most circum-
stances consider a student’s race as

a factor in admissions decisions. By .

refusing to hear the high-profile
case, the justices passed up an op-
"portunity to resolve the uncertainty
and turmoil surrounding affirmative
action on the nation’s campuses.

With no recorded dissent, the jus-

tices turned down the University of
Texas’s appeal of a decision reject-
ing a law school affirmative action
plan intended to build up enrollment
of blacks and Mexican Americans.

Texas officials and the Clinton ad--

ministration had urged the court to

usethemsetonﬂethatmbhcofﬁ-
cials have a compelling interest in
making sure state-run universities
have a diverse student body. But
yesterday’s action produces no new

clarity for affirmative action policies
nationwide, and instead, college ad- -
ministrators said, it confounds the

legal landscape. .

The order casts doubt on all affir-
mative action programs in Texas, .
Louisiana and Mississippi-—the
three states covered by the 5th U.S,
Circuit Court of Appeals, which last
March said universities could not
justify affirmative action policies
based on the benefits of racial diver-
sity. The appeals court said the Tex-
as law school’s policy of giving pref-

-erence to minority applicants v:o]at-‘
"‘ed the Constitution’s equal protec-

‘tion guarantee,
Two justices yesterday suggested

* that the court’s refusal to review
- that ruling was based on procedural

- grounds and should not be interpret-

'\edasasignofhowthehighcourt

evenmany -‘would rule on whether it

. is constitutiona! for colleges nation-
+ wide to use race in deciding whom'to

admit.
“Whether it is constitutional for a
* public college or graduate school to
use race or national origin as a factor
in its admissions process is an issue
of great national importance,” Jus-

. ‘tice Ruth Bader Ginshurg wrote ina

“statement signed by Justice David . .n0ic hie point of view is to stere-

H. Souter. “ . .. [W]e must await a
final Judgment on a program genu-
meiy in controversy before address-
ing the important question raised in
‘this petition.”

" Ginsburg observed that the 1992
admissions policy challenged by a
group of rejected white students had

" since been replaced. None of the

other justices issued a public com-

" ment suggesting their reasons for
refusing to review the case of Texas

v. Hopwood.

** While the high court in recent’

years has struck down race-based
policies in government contracting
and congressional voting districts, it
has yet to revisit a landmark 1978
case standing for the proposition
that universities have a compelling

interest in educational dxvetsxty that

justzﬁa race preferences in admis-

Oollege administrators contucted
yestzxday said they believe they are
still bound by the high court’s 1978
decision, Regents of the University of
Calgfomaa . Bakke, endorsmg racial

Davnd Merkothz, a spokesman
for the American Council on Educa-
tion, the nation’s largest coalition of

~ colleges and universities, said yes-

tetﬂay’s actmn a-eates another lev-

el of uncertamty" for colleges torn

. over affirmative action.

“We would hope that universities

4 take this for what it is—a non-deci-

sion,” Merkowitz said. “We re tellmg
them to stay the course.”
Yesterday’s action marked the
second time in two years that the
justices had refused to review a low-
er court rejection of a college affir-
mative action policy. Last term, the
justices let stand a 4th U.S, Court of

- Appeals ruling dismantling a Univer-

sity of Maryland scholarship pro-
gram exclusively for blacks.

In the Texas case, the 5th Circuit
said the high court’s 1978 ruling al-
lowing affirmative action based on
the goal of racial diversity had been
superseded by more recent high
court decisions against race-based
policies in other areas. The appeals
court said an affirmative action plan
would meet court standards only if it
was narrowly drawn to remedy the
present effects of past discrimination
at a particular institution. That is a
tough standard to meet.

“To believe that a person’s race

otype him” the S5th Circuit panel
said, concluding, “the law school may

not usé race as a factor i in law school -
; admissions.”

Yesterday the Supreme Court nei-

‘ther endorsed nor rejected that

view. Ginsburg intimated that the

* 5th Circuit’s statement that diversi-

ty never can justify using race in ad-
missions was not squarely before the
courtandthattheappealsoourtd&
cision officially reflected only a judg-
ment against a now-defunct policy.

CmyRED
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Texas officials “challenge the ra-
tionale relied on by the Court of Ap-
peals,” Ginsburg said. “This court,
however, reviews judgments, not
opinions.” She said the mdgment of
the lower court was that the part:cu-
lar admissions procedures used in
1992—evaluating white and minori-

ty applicants on two separate tracks .

and setting lower test score stan-

dards for minority apphcants—were

" unconstitutional.

The law school has since replaced .

that program with a policy that con-
siders race with several personal
factors unique to a studeat. That
policy has never been subject to
challenge.

Theodore B. Olson, who repre-

sented Cheryl J. Hopwood and other
white students who challenged the
Texas policy, asserted yesterday
that public colleges in Texas, Louisi<
ana and Mississippi must abide by
the appeals court ruling.

He said he considered the state-
ment by Ginsburg, who has voted in
“the past for race-based remedies, “an
effort to put a good face on things.”

“What the 5th Circuit said is clear:
If the law schoo! continues to oper-
ate a disguised or overt program
based on race, [school officials] will
be subject to damages” to compen-
sate students who were lmproperly
turned down, Olson said.

Officials at Louisiana State Uni-
versity- said the high court’s order
eventually could undercut affirma-
tive action. But Raymond Lamonica,

»
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BEWARE WHAT YOU E- MAIL A thro
soft Corp. manager found that e-mail mes;.
sages he forwarded to staffers were used
against his company in a sex-discrimination
case. The man had forwarded a parody ofa
play entitled “A Girl's Guide to Condoms™

-{and a news report on.a Finnish health

official advocatmg sex toreducelstress.

" SEXUAL HARASSMENT cases are valid
only between opposite sexes, court says.

Oil- rxg worker Joseph Oncale claims his’
supemsors held him down in a lunchroom
and in a shower and sexually harassed him.
But a federal three-judge pane! of the Fifth
U.S. Circuit Court of Appeals recently ruled
that Mr. Oncale can't sue the company, Sun-
downer Offshore Services Inc., for sexual
harassment because he is the same sex as
the alleged harassers. '

The panel said it was legally bound by a
Fifth Circuit panel decision that banned
same-sex harassment claims. Mr. Oncale’s
lawyers have asked the entire appeals court,
which covers Louisiana, Mississippi, and
Texas, to hear the case. Two other federal
appeals courts have ruled that same-sex
sexual-harassment cases can be legitimate.

Mr. Omcale filed charges first with the
~ Equal Employment Opportunity Com-
mission, but the case got caught in its

massive backlog. Once he hived a lawyer, .

it was too late to file an assault charge.

Tuespay, Juiy 2, 1996

vice chancelior and professor at LSU
law school, said yesterday the school
would continue to use a policy of ad-
mitting some African American stu-
dents with below-standard test
scores, under the terms of a lower

" court order in a race-discrimination
lawsuit against Louisiana’s higher
education system.

Texas Attorney General Dan Mo-
rales said in a statement that UT’s
law school would continue its new
program that makes race one of
many considerations in the applica-
tion process. “Cultural, ethnic and
racial diversity in an academic or any
other environment benefits all,” Mo-
rales said. “Our universities should

strive for such diversity. However,
as I have consistently indicated, it is .
simply wrong to give one applicant
_an automatic advantage over anoth-
‘er apphcant based -solely upon the
color of one's skin.” :

Staff writer Rene Sanckez
contributed to this report.
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Accommodating Psychiatric Disabilities Is EEOC Concern

DETROIT—Accommodations for workers with psy-
chiatric disabilities to enable them to perform their
jobs effectively is the issue involved in at least two
ADA cases the Equal Employment Opportunity Com-
mission is litigating, according to. Andy Imparato,
attorney adviser to EEOC Commissioner Paul Steven
Miller. Imparato spoke May 21 at a pre-conference
session of the President’s Committee on Employment
of People with Disabilities’ 49th annual conference.

One case, EEQC v. Union Carbide (DC ElLa, No.
94-0103, filed 1/10/94), involves an employee with a
mental disability who was unable to work rotating
shifts. In the other case, EEOC v. Amego (DC Mass,
CA No. 94-11967-RWZ, filed 9/29/94), an employee
received excellent performance evaluations, but was

hospitalized after two suicide attempis. Her second -

attempt was caused by an overdose of drugs pre-
scribed by a psychiatrist, Imparato said. In the law-
suit, the EEQOC contends that the employer could have
made an accommodation that would have enabled the
employee to continue workmg

For purposes of assessing whether an employee who
is on medication has a disability, Imparato said, the
employer should base its determination on how the
employee would function without the medication.
However, for purposes of judging whether the employ-

ee is “qualified,” the employer should judge the work--
er's performance while on medication. Nevertheless, "

Imparato said, if the employee fails {o take the medi-
. cation and performance deteriorates, the employer
has the right to take disciplinary action.

Imparato suggested several accommodations for

employees with psychiatric disabilities, including:
v schedule modifications, such as eliminating ro-
tating shifts;

6-27-96

v extra time off at lunch or at some other tlme for
therapy sessions;

v job modifications, such as reassignment of mar-
ginal tasks to other workers; or

v reassignment to vacant positions.

In addition, Imparato said, employers might make
“environmental” modifications for. employees who
cannot tolerate noise or distractions, such as putting
up partitions or providing offices with doors.

In some cases, he said, employees respond well to
written instructions on how to perform job tasks.

Some employers, with good results, have.allowed
employees 'with mental disabilities to bring job
coaches to work with them, Imparato said.

All these accommodations are, of course, subject to
the employer’s “undue hardship” defense, Imparato
reminded the audience.

Whether to disclose a psychiatric disability is al-
ways a dilernma for the employee, because of the
stigma attached to such a condition, Imparato said.
However, employers are required {0 accommodate
only known disabilities. If an employee tells a supervi-
sor he or she has a disability, this should not mean
“disclosure to the whole world,” Imparato said. This
information is confidential, he warned, and should be
revealed only to those who “need to know.”

Responding to a question involving an employee in a
telephone company sales job who requested that she
be accommodated by not having to face sales quotas,
Imparato said a “strong argument can be made” that
sales quotas are an essential function of the job. In a
situation like this, he said, the employer should negoti-
ate with the employee about what tasks the employee
can perform. O :

Copyright © 1986 by The Bureau of National Affairs, Inc., Washington, D.C. 20037
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Age Discrimination

WHETHER ETHICS GO HAND IN HAND WITH AGE
RULED TOO DUBIOUS TO PROVE AGE-BIAS CLAIM

The correlation between age and ethical behavior
is too dubious to establish that-a 46-year-old execu-
tive was discharged because a 31-year-old replace-
ment was less likely to poke his nose into an alleged

multimillion dollar cover-up, a federal appeals.

court ruled (Rothmeier v. Investment Advisers
Inc.. CA 8, No. 95-2562, 6/7/96).

The U.S. Court of Appeals for the Eighth Cir-
cuit affirmed that Steven G. Rothmeier failed to

show his employer’s reasons for discharging him—-

poor performance of a fund and differences in
management styles—were a pretext for job bias in
violation of the Age Discrimination in Employment
Act. :

As evidence of an ADEA violation, Rothmeier
argued that his employer discharged him because
he was less easily controlled and more likely to
speak out than a less savvy, younger executive.

“Rothmeier has tried to bootstrap his way into
an age-discrimination claim by making an argu-
ment premised on a highly dubious correlation (and
one for which he has offered no supporting evi-

dence) between age and.ethical behavior,” Judge .

Pasco M. Bowman wrote for the court.

According to the Eighth Circuit, Rothmeier be-
‘gan working for JAI in 1989 at age 43 and was
discharged in 1993. He was hired by Noel P. Rahn
to serve as president of 1Al Capital Group. 1AL
Bowman wrote, “is an investment advisor and
makes money by procuring investment funds, which
are managed for a fee by the various IAl
divisions.” ' .

In March of 1993, Rothmeier was told by the
chief financial officer of a venture capital group he
was overseeing that a wholly owned subsidiary of
* . IAI “perhaps was not in compliance with Securities
and. Exchange Commission (SEC) registration
rules.” The information “suggested that the finan-
cial exposure resulting from the registration prob-

lem was in excess of $11 million,” according to the -

. court.

‘Greater Sensitivity To Ethics’

Rothmeier began investigating and, by Ma.rch
15, 1993, told Rahn that he believed the subsidiary

was violating SEC rules. Rothmeier requested cer- -

tain documents, but he alleged that *“Rahn and

IADs in-house lawyers stonewalled because they

wanted to ‘cover-up’ the SEC problem,” according
to the Eighth Circuit. , -
Rothmeier was “fired” either on March 15 or 17,
1993, although he never received a negative per-
formance review and had received a $50,000 bonus
* two weeks before the discharge, Bowman wrote. He
was replaced with a 31-year-old.

NEWS
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A federal judge granted summary judgment to -
IAI on the age bias claim, ﬁnding‘ the record '
“bereft of any suggestion that there was any age.
based animus involved in the decision of IAI and

‘Rahn to terminate Rothmeier.”

The court noted that TAI rebutted the presump-

tion of age discrimination by proffering nondiscri-

minatory reasons for Rothmeier’s: discharge,
including the poor performance of a fund and
Rothmeier’s “purported.insubordination and differ-
ences in management style.” In response, Roth-
meier failed to show that those reasons were a
pretext to discriminate, the Eighth Circuit ruled.
The court rejected Rothmeier’s argument that
because of his age, “he has attained gréater sensi-

tivity to ethical problems than his 'younger col-
leagues at 1Al and, for this reason ... he was able
to confront Rahn and to refuse to participate in the
purported cover-up of the alleged SEC violations.
His younger colleagues, on the other hand, because
of .their youth and inexperience in the business
world, were supposedly unable to-stand up to Rahn
when the alleged cover-up scheme was hatched,”
the court wrote. _
The decision was joined by Judges James B.
“Loken and William W. Schwarzer.



Discrimination

OFFICIAL IMMUNITY DEFENSE REQUIRES
DETAILED PROOF, APPEALS COURT RULES

AUSTIN, Texas—A move by state officials to
end a discrimination suit against them was thwart-

ed when the Texas Court of Appeals for the Third NEWS

District ruled Jene 26 in an unpubhshed oplmon
that an afﬁrmanyr “defense of official immunity
must be based -on more than sketchy information,
(Trimble v. Robinson, Texas CtApp, No. 03-95-
00707-CV, 6/26/96).

Upholding a trial court ruling, the appeals court
refused to grant summary judgment to a group of
state agency supervisors who had tried to use the
official immunity dcfense to get the suit thrown
out.

John Robinson sued the Texas Department of
Human Services and five supervisors, alleging they

discriminated against him on the basis of age and

disability and retaliated against him for filing offi-
cial complaints.

Robinson, who had been with the department 21
years, was 54 years old and had dyslexia. His
employment problems began in 1986 when he was
downgraded because of a reduction in force, ac-
cording to the court. He filed an informal com-
plaint of discrimination with the department’s civil
rights director.

Over the next several years, Robinson was down-
graded two more times, switched to temporary
status, and denied a computer that could accommo-
date his learning disability.

Although his temporary position was made per-
manent, Robinson sued the department and his
supervisors in January 1992, alleging discrimina-
tion and retaliatory acts and claiming damages for
infliction of emotional distress.

Robinson voluntarily retired in September 1993,
one month after everyone in his work unit received
a new computer except him. He said that he felt
forced to leave because of the frustration of work-
ing at a job that was very difficult because he did
not have an adequate computer.

The supervisors and the agency moved for sum-
mary, judgment, but the trial court denied the
motion. Then the supervisors—but not the state
agency—appealed, asserting that the trial court
erred in denying their motion for summary judg-
ment based on the affirmative defense of oﬂ‘ic:al
immunity as employees of the state.

The appeals court said that the purpose of offi-
cial immunity is to insulate the functioning of
government from harassment of litigation so that
employee efficiency is not harmed by the cost of
defending frivolous suits. ‘

The court said that government employees are
entitled to official immunity only from suits arising
from the performance of their discretionary duties,
in good faith, while acting within the scope of their
authority. “*Because official immunity is an affir-
mative defense, summary judgment is proper only

context of his [Fredrickson’s] actions,”
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if the movants establish conclusively each element
of the defense,” the court said.

However, the court said that the summary judg-
ment evidence did not contain “enough details™
about the supervisors’ actions and decisions to be
able to determine whether they were discriminatory
or illegal.

A review of the summary judgmentiproof showed
there was “simply not enough information to con-
clude™ that the supervisors were entitled to sum-

. mary judgment against Robinson’s various claims,

the court said. The defendants “have not presented
sufficient summary judgment proof to conclusivcly
satisfy each of the elements of the official immuni-
ty defense.”

The court cited examples of how the supermten-
dents responded in “too sketchy” a fashion to
Robinson’s allegations. In the most extreme exam-
ple noted by the court, one defendant, Barry Fre-
drickson, did not even submit an affidavit in
response to Robinson’s allegations that Fredrickson
admitted discriminating against him because of his
complaints to the civil rights office; “We have
virtually no information at all about the nature or
the court
said.
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2 guards accuse prisons

of allowmg harassment

* Associated Press R '
TALLAHASSEE = — Two
women who used to be prison
uards have sued the state for
2.4 million, alleging administra-
tors routmely ignored complaints
“about sexual harassment and
retaliation by supervisors. =
The trial in the lawsuit brought
*. by Connie Yon and Delores Bry-
ant against the Department of

Corrections is scheduled to begin

Ju 1yh29 in Tallahassee.

¢ case may open old wounds

in a department still recovering
from a sex discrimination lawsuit
. filed against it by the U.S. Justice
- Department.
. That earlier suit was settled in
1993 after officials agreed to dis-
tribute $3.7 million in extra pay
. to several hundred women either
denied work or unable to
advance in the department.
About one in four oorrecuonal

“The case may open old wounds in a

department still recovering from a sex |

discrimination lawsmt

“ofticers is a woman.

.In the new suit, the women
allege they were forced to have

sex with a supervisor, humiliated

by other officers and threatened
by inmates at Liberty. Correc-
tional Institution in Bristol.
“The unwritten code of honor
in the prison system is that offi-

cers all stick together,” said Rick

Johnson, an attorney represent-
ing the two women. “Victims
often get punished.”

The correctional officer "Yon

~ and Bryant accuse of harassing.

them is Maj. Steve Comerford a
l9-year veteran

. for

Yon and Bryant each sald th
let Comerford have sex wit
them once in 1990 because they

“feared he might try to get them

fired. -

Comerford was fired in 1993 : *

P

.'U e

after Yon, Bryant and three other ;' ';‘

female ofﬁcers accused him of -

. regularly groping and fondlmg. -

them on duty durmg athree-year | :

period.

Attomeys for DOC,, mean--

while, say the state is not liable A;' ,’ ,

Comerford’s actions, and |
they maintain that officials

moved. swiftly when harassmcnt
. allegations were made. .
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\,ﬁ’ EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1602

Elementary-Secondary Staff
Information Report EEC-S

AGENLY: Equal Employment
Opportunity Commission.
ACTION: Final rule.

SUMMARY: This final rule is based on a
Notice of Proposed Rulemaking
{“NPRM") published on December 8,
1995. It amends the school filing
requirement in subpart M of 29 CFR Part
71602, by discontinuing the EEO-5
mﬁon (EEOC Form 168B) for individual
schools and annexes. The Commission
takes this action in order to reduce the
reporting burden on respondents and to
. streamline the collection of information
required for enforcement purposes
-while maintaining sufficient data to
meet the Commission’s program needs.
‘The recordkeeping requirements in
Subpart L of 29 CFR Part 1602 are
unchanged.
EFFECTIVE DATE: July 29, 1996.
FOR FURTHER INFORMATION CONTACT:
foachim Neckers, Director, P
Research and Surveys Division, at {202)
5634958 {voice) or (202) 6637063
{TDD) {these are not toll free numbers).
SUPPLEMENTARY INFORMATION: Section
709(c) of Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. 2000e~
* 8{c), requires employers to make and
keep records relevant to a determination
of whether unlawful employment
practices have been or are being
committed and to make reports
therefrom as required by the
Commission. Accordingly, the
Commission has issued regulations
setting forth the reporting requirements
for various kinds of employers.
Elementary and secondary public school
systems and districts have been required
to submit EEO-5 reports to the
«Commission since 1974 (biennially in
even numbered years since 1982). Two
types of EEO--5 reports have been used:
EEOC Form 168A, covering the entire
public school system or district; and
EEOC Form 168B, covering each
individual school and annex within the
system or district. On October 5, 1995,
the Commission voted to discontinue
the EEO-5 report (EEOC Form 168B]} for
individual schools and annexes.
Starting with the 1996 survey year,
public school systems and districts will
be required to file only EEO-5 reports
(EEOC Form 168A) covering the entire
school system or district.
The Office of Management and Budget
(OMB) approval of the current EEO-5

collection of information, OMB Control
Number 30460003, expired on January -
31, 1996. In order to comply with the
new information collection clearance
procedures that OMB has instituted
pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. 3502(1), and set
forth at 29 CFR Parts 1320.8, .9, and .11,
the Commission solicited public
comment in the Federal Register on
December 8, 1995, concerning the
proposed change in the EEO-5
collection and the Commission’s request
for an extension of OMB’s approval of
the collection. The Commission
received three public comments in
response to the NPRM., Each comment
recommended that the Commission not
implement the proposed rule and
continue to collect information for
individual schools and annexes. We
point out that even though the data for
individual schools and annexes will not
be submitted on survey forms, schools
still will be required to keep the same
records that they formerly kept at the
local level to complete the EEO-5 as &
part of the recordkeeping requirements
contained in Subpart L of 29 CFR Part
1602. Thus, the information will be
available upon request. The
Commission has determined that this

“change not only will substantially

reduce reporting burden without A
reducing overall employment coverage
or the number of responding school
systems and districts, but that it will be
more cost effective for the Commission
to request the individual school data
when necessary for enforcement
purposes than to continue with the
current collection.

Regulatory Flexibility Act

This amendment will result in
substantially reduced expenses and
reporting burdens for public school
systems and districts. The Commission
also has determined that the elimination
of reporting requirements for individual

schools and annexes will not adversely -+

affect the utility of the information
being collected. Thus, the Commission
certifies pursuant to 5 U.S.C. § 605(b},
enacted by the Regulatory Flexibility
Act, Public Law No. 96-354, that the
amendment will not result in significant
impact on’ sinall employers or other
entities because it involves elimination
of reporting requirements, and that a
regulatory flexibility analysis therefore
is not required. The Commission hereby
publishes this final rule for public
information. The rule appears below.

List of Subjects in 29 CFR Part 1602

Reporting and recordkeeping
requirements. .

33660 Federal Register /-

Dated: June 17, 1996.

For the Commission,
Gilbert F. Casellas,
Chairman.

Accordingly, 29 CFR Part 1602 i.s
amended as follows:

PART 1602—[AMENDED]

1. The authority citation for part 1602
continues to read as follows:

Authority: 42 U.S.C. 2000e--8, 2000e-12,
44 U.S.C. 3501 et seq.; 42 U.S.C. 12117,

§1602.41 Requirement for tiling and

preserving copy of report.
2. Section 1602.41 is amended as
fellows:

(a) In the introductory text, in the first
sentence, delete the phrase “and
individual schools within such systems
or district”.

(b In the concluding text, in the first
sentence, delete the phrase, ", or the
individual school which is the subject
of the report where more convenient,”.

3. Section 1602.43 is revised to read
as follows:

§1602.43 Commisslon’s remedy for -
school systems’ or districts’ tailure to file
report.

Any school system or district failing
or refusing to file réport EEO-5 when
required to do so may be compelled to
file by order of a U.S. district court,
upon application of the Commission or
the Attorney General,

4. Section 1602.44 is ravi‘sed to read
as follows: ,

§1802.44 School sy{;tenfs' or districts’
exemption from reporting requirements.

Ifit is claimed that the preparation or -
filing of the report would create undue
hardship, the school system or district °
may apply to the Commission for an
exemption from the requirements set
forth in this part by submitting to the
Commission or its délegate a specific
proposal for an alternative reporting
system prior to the date on which the
report is due.

[FR Doc. 96~16056 Filed 6~27-06; 8:45 am}
BILLING CODE 6755-01-M
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Supreme Court refuses to examine a Fifth
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Chief of Staff
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Washington, D.C.
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As we discussed during our May 19, 1995 meeting, the Equal Bmployment
Opportunity Commission (EEOC) is planning a roundtable discussion focusing on dlver51ty
and equal employment opportunity issues as a part of our 30th Anniversary celebratxon We
believe the EEOC has an important role in facilitating a national discussion about the
importance of diversity in the American workforce and the challenge of equal employment
opportunity in the 21st century

We would like to invite President Clinton to participate in the roundtable iniwhatever
manner he desires. For example, he could give opening remarks, participate in the actual
discussion, or give closing remarks. Two hours of the program will be devoted to a
discussion among twelye:to- fifteen well-respected members of the civil rights, busmess and
legal communities. Aﬂ mcderator will guide the discussion of three basic questions --- what is

* diversity, why is it important tq today’s American workforce, and how can Amencan society
best meet the challenge of fully utilizing its increasingly diverse workforce in the 2&1 st ‘
century. An EEOC receptlon for invited guests will follow the roundtable. g

The EEOC beheves that these issues are at the heart of America’s current debate
concerning affirmative action. - A national dialogue designed to educate and inform ‘tbe
American populace will serve as a positive step toward dissolving the wedge of rac1a1 and
ethnic anger that currently divides the country. We believe that this is an 1mportant event for
the entire country and consistent with President Clinton’s desire to engage the natlon ina
conversation about the importance of diversity as we move into the 21st century. To '
encourage the national dialogue, the audience will be compnsed of invited guests from the
communities served or affected by the EEOC, Members of Congress, and representatwes »
from the administration. We further hope to secure televised coverage of the eventg by either

" C-Span or PBS to carxy the roundtable discussion to an even broader public audienée.

Currently, we are considering October 1995 for the roundtable and receptlon As
discussed, we would like to work with you to accommodate the Presment’s schedule to
insure his pamcxpanon

PHOTOCOPY
PRESERVATION



For more information or for further coordination on this matter, please ha:\'fe your
staff contact Claire Gonzales, EEOC Director of Communications and Legislative Affairs, at
663-7199. - Thank you for your assistance in-this matter. :

cc: . Abner Mikva, Counsel to the President «
George Stephanopoulos, Senior Advisor to the President
Alexis Herman, Director, Public Liaison
- Kitty Higgins, Secretary to the Cabinet
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