
(High court's~term· 
defies political labels 

, Chief JustiCe William Rehnquist'sounded envious re
cently when he told of a foreign counterpart who could ' 
bring his unruly colleagues to order by simply tapping 
his pencil. " . ' 

In the tenn that ended Monday, the justices showed' 
once again that neither Rehnquist, nor any other jus
tice, can bring any overarching order to the court. 

Rehnquist, a solid conservative, ended his 10th tenn 
presiding over a court that defies description as either 
liberal or conservative. . 
, The court showed its conservative stripes most often 

on issues of criminal law, usually siding with lawen
forcement and narrowing protections for defendants; 
on First Amendment issues, it usually took liberal 
stands, striking down goveriunent restrictions on free
dom of speech; on civil rights, it sent mixed, meso;ages. 

Internet case on fast track 
The Justice Department appeal~ to, the u.s. 

Supreme Court Monday to lift an injunction 
blocking the Communications Decency Act. 

Three federal judges issued the injunction 
June 12, saying that the law, designed to punish 
the display of offensive material on the Internet, 

. violates constitutional freedoms of speech. 
The government used a fast-trackclause in the 

act to file its appeal directly to the high court. It 
did not say what the grounds for appeal were, 
and calls were not returned. 
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Generally viewed as conservative justices besides stitute constitutional. The court's ruling means VMI will 
Rehnquist; Antonin Scalia and Oarence Thomas. Liber have to admit women or go private. ' 'I 
al or moderate: John Paul Stevens. David Souter, Ruth • Gay rigllts: Colorado's Amendment 2, aimed at '. 
Bader Ginsburg and Stephen Breyer. Swing votes: San keeping localities from enacting measures to protect 
dra Day O'CoMor and Anthony KeMedy. gay rights, violated the Constitution, the court said May 

The court made a number of key rulings this term. 20. The 6-3 ruling said the amendment put a class of 
• Single-sex education: By a 7-1 vote, the court ruled citizens at an unfair disadvantage. 1 

June 26 that Virginia's alternative program for women • Voting riglltS: In a pair of rulings June 13, th~ 
did not, make the all-male status of Virginia Military In- court said bizarrely shaped voting districts 'in North 

-a;~;li;~d T;~ that contain'mainlY minority vot~rs 
could not withstand constitutional scrutiny becaul;e 
race was the "predominant" factor in their design. The 

, decision came in separate 5-4 and 6-3 votes. I 
' • Death penalty: lbe new federal law that restricts 

, 'the ability of death-row inmates to file repetitive ap
peaIs,is constitutional, the court ruled June 28. ~e 
unanimous decision held that direct appeals to the Su
preme Court are still available. . I 

• Punitive damages: Some high punitive damage 
, awards are "grossly excessive" and unconsti~tional, 

the court ruled May 20. The 5-4 ruling struck down a ,$4 
, million verdict against BMW won by an Alabama doe- ' 
, tor whose car was repainted before it was sold as new. 

• Cable indecency: Several prOvisions of a federil 
law restricting indecent programming on public acceSs 
cable television channels were struck down June 28 in 
a fractured 5-4 ruling. , I . 

• Forfeiture: The law enforcement strategy of pros
ecuting drug dealers under criminal law and also SeiZ
ing their assets is constitutional, the court said June 2~. 
The 8-1 ruling said the strategy 'does not violate the 

. Fifth Amendment prohibition against being punished 
. twice for the same crime:·· . '. " I 
. • Pollee searches: Police may use minor traftic via:

. lations as a reason to stopa car and tti'en conduct a . 
-more complete search .even if they have no warran~ 
the court'said in a unanimous June 10 ruling. I 
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=;(. Consideration, Not Quotas' N THE final day of its current term, thement indicating that the case was not accepted 

.. U.S. S~preme Court refused to hear an because its central question is now moot-Texas 

, apPeal m a case from Texas, whose resolu- abandoned its double standard system in 1994

don had been'eagerly awaited by colleges and, and its position on Bakke merely advisory. So 

v,uiversities and those interested, in civil rights 'both sides, ,those who oppoSe all affirmative 

i!Isues across the country. The case was brought action and hoped the Texas ruling would be 

lIyfour white' applicants to the University of Texas upheld, and those who sought a reversal strongly 


0 
I:A. School; they, charged that ,the university's 'reaffirming' &ike..were disappointed. Instead, 
Iftitmative actiori policies had violated their rights. Justice Ginsburg wrote, the court "must await a 
&I'~an effort to promote racial diversity at the final judgment on a program genuinely in contro
~ the university had set up paraDel lists of versy before addressing the important question 
~nt8 with whites having more difficult stan- raised in this petition. • . 
dards to meet than'certain minorities. The goal of Meanwhile the 5th Circuit decision-which is 
the plan was to create a student body in which 10 binding only in Texas, Louisiana and Mississip
percent of the students would be Mexican Amen- ' pi-doesoffer something of a ·loophole for 
ciD and 5 percent, African American. schools that seek diversity. The opinion snggests 
.,~ rigid quota system was struck down by 'that social and economic factors, among others, 

, ~ district court. The U.S. Court of Appeals for ' can be taken into account in admitting students. 
, ~ 5th Circuit affirm~, .but went further, cast- And in practice, that will probably lead to the 
, , ~~=t not only on Similar schemes but on any enrolling of more minorities. 

, . . ns policy where race was one of a, The Supreme Court s~ely will have occasion 
81IIDber of factors considered. Since a 1978 to reconsider &zkkesoon. We believe it should be ' 
SUpreme Court decision in &zkke fl. Unif161'Sity of reaffirmed, as it offers' a flexible· and effective 
CilJifomw,· most universities have abandoned means of decreasing racial segregapon without 
CI1:lOtas but taken race into account When judging . unconstitutionally discriininating against whites 

, igiong applicants. But the Texas ruling purports and other nonpreferred minorities because of 
tqset aside that preCedent, rejecting diversity as their race. This country will be better, stronger 
grounds for policies that include race as one and more unified if youngsters of every racial, 
dlaracteristic to be considered. , ' , social and economic background have an opportu
.:"The Supreme Court very seldom publishes its ·nity for higher education. Reaching ,out to those 
t:easons for' declining an appeal. But on Mond,y who need encouragement does not need to in': 
l\l~~ces Ginsburg, and Souter provided a com- volve quotas . 
• h)a! , ' 

/ 



'Hoop Dreams' and Colorblindn~ss 


$ 
venteen years ago, as the Supreme Coun 

. athered in conference to decide Regents 'ofthe 
University 01Califomia v. Bakke (1978), its first 

decision on affumative action, Justice John Paul 
Stevens optimistically suggested that racial 
preferences might soon become unnecessary. Justice 
Thargood Marshall, never one to mince words, replied ' 
thai afftrmative action would be necessary for another 
100 years if the wrongs that had been inflicted on 

African-Americans were to be remedied. 


Two weeks ago, as the Supreme Court heard 

azgument in Missouri v. Jenkins. the latest in a line 

ofcases concerning the scope of school 

desegregation remedies, Justice Antonin Scalia 

voiced a starkly different v,iew of race 

discrimination and its redress. Scalia maintained 

that the only students who suffer from the "vestiges 

of past discrimination" are those who were actually 

in'school when'de jure segregation was in effect. 

Once those students graduate, no victims remain, 

He dismissed Justice David Souter's suggestion 

that the vestiges of segregation might be passed on 


, from generation to generation, 
Last week., Scalia made an even more 


remarkable comment during oral argument in 

Adarand Constructors Inc, v, Pelia, a chaltenge to a 

federal contracting program that favors' 

disadvantaged enterprises and includes a rebunable 

presumption that minority- and women-owned 

small businesses are socially disadvantaged, Scalia 

asked the sOlicitor general why it would be any " 

different for the National Aeronautics and Space 

Administration tq use a rebuttable presumption that 

white people are more competent than minorities in 

hiring for a very sensitive and important job. 


Scalia, of course. knew what the answer would 

be-the former considers race only to remedy 

discrimination, while the latter uses race to 

perpetuate subofdination and inequality. But 

Scalia's none-tao-subtle point was that, inhis view, 

there is no difference. In a "colorblind" world. all 

consideration of race is evil. 


Race discrimination law today is much closer to 

Justice Scalia's point of view than to Justice 

Marshall's. And it may move even closer to that 

end of the spectrum in Jenkins and Adamnd 

Constructors, argued ironically like bookends 

around the Martin Luther King holiday, In both 

cases. conservatives have urged the Coun to adopt 

Scalia's view vinuaUy wholesale, 


As the law moves in Scalia's direction. however, 

the real world increasingly confimi.S Marshall's dire 

prediction. The justices need only to look out their 

windows to see that the vestiges ofdiscrimination 

continue to cripple children born into the black 

community. Inadequate schools. intolerable 

housing, rampant unemployment, drugs, and 

violent crime make it more likely that a black male 

born in the District ofColumbia t!Jday will go 10 

jail than to college, if he even lives thatl6ng, 


From January to October of 1994, there were 

317 murders in the District of Columbia: to of the 

victims were white, The pistrict's population is " 


,slightly more than 30-percent white, yet its public 
high schools have t4,000 black. and 348 white 
students, and more than half its elementary schools do 
not have a single white student. 

Nor is the District unique. Justice Scalia would do 

" 
," 

struggle for,a route out' 
in-a-million odds 

well to see the dilCu,mentary :'Hoop J:?reams,", which 
the lives of,twoblatk high-school basketball 

inclii,cago, The: filjrt leavesone with a 
overwhdmingOdds~gainst making 

growing upin'the inner dtyface, in any
Raised in abject poverty, the mm's subjects ' 

ball against one-' 
' t may still be a 

better chance than their less talented friends have. 
,Yet from Scalia's legal perspective. all of the above 

is niere "societal discrimination," which translates into, 
discrimination that couns have no power to remedy. It 
is not fair, Scalia insists, to impose on a school district 

the obligation to remedy discrimination nOI 'of its own 
making. As a result, the more broadly discrimination is 
spread, the less SUbject any particular element of it is 
to redress. " ' ' , 

Missouri v. Jenkins is a case in point. The lower 
couns found that Missouri's discriminatory praCtices 
had resulted in substandard achievement by black 
students in,the Kansas City schools, and held that, 
therefore, student test scores were one factor to 
consider in determining whether vestiges of ' 
segregation have bee"; eliminated. Missouri argues that 

!l 
j 
E 
.9 

student achievement is wholly irrelevant: at oral 
argument, Missouri's lawyer went so far as to maintain 
that if segreg'llion had caused children to be unable to 
read. whether they could read after the remedy had 

'been in place would be irrelevant., " ~, , ". 
" Missouri's claim that il is'unfair to ask whether 

, n:lnediil) steps have affected schoolchiidreh's,,:' , 
acliieyement restS o~ one of two premiSes: The stated 

, premise is thai poor black achiev~ment is due to ' , ' 
",' : factors beyond the state's control, namely, "societal 

, 'discrimination." The unstated, more insidious 
premise recalls Richard J. Hermstein and Charles 
Murruy's The Bell Curve, which argues that black 

. students are genetically inferior in intelligence, In 
any event, Missouri claims, it is futil.e to ask whether 
any kind of substantive equality has been achieve,d. 
and therefore the couns should simply avoid the 

, I IquestlOn. , . 
. Whether or not (he Court accepts Missouri's 
argument in fulL it appears to be movirlg toward 

, Missouri's viewpoint Forty-one years idler BroWIl,V. 
Board ofEducalioll (1954). the Court's' most insistent 
question in school-desegregation cases 'these days is, 
"When is enollgh enough?" As the N4cp Legal 
Defense and Educational Fund's Ted Shaw had 10 

remind Justice Anthony Kennedy at thd Jenkins oral 
argument. the objective is not simply t~ return control 
of the schools to elected officials. but to remedy the 

i·io/a/ioll and only then return to locai control, The 
,Cqurt seems Ie.,s interested in providing a remedy 
than in extricating itself from the pr9blem. 

Ordinarily, when conServative ju~sts express 
such concerns <iboui the limits of judicial relief. 
they maintain that relief should more property 
come from the political branches. Blu in race 
matters, conservatives seem unwilling even to 
allow the political branches to undeftake a remedy, 
In the second racial-justice case arg~ed this term. 
the Supreme Court will decide whet)1er even the 
duly electeq Congress has the power to address 
inequality in the construction industry, which has 
long excluded minorities and worneh, 

: . The affinnative action program ~nder attack in 
Adarand Constrllctors provides abOut the most 
minimal raCe-based advantage one tould imagine. 
It creates no set-asides and no quo'tk. No business 
is denied or guaranteed any contrac:ts be~ause of 
race, The program merely seeks to encourage 
prime contractors to subcontract wi'th socially and 
economically,disudvantaged subcontractors by 
providing compensation for the extra costs' 
associated with doing business witli such entities, 
The only race-based aspect of the p~ogram is a 
presuinption, rebuttable by anyone,!that ininority
,and women-owned businesses are disadvantaged, 

In challenging this program, conservatives have 
urged the Supreme Court to repudiate 

" longstanding precedent that Congre'ss' 
enforcement powers under the 13th!and 14th 
Amendments allow it to identify and remedy 

, discrimination that the, Court itself rtJight not 
recognize as discrimination, Yet pCC:cisely because 
the Court finds itself institutionally incapable of 
addressing broad problems like societal , 
discrimination, it is critical that it pernli( Congress 
(and ror that mailer. other legislatures) to do so, 

More broadiy, the very pcrsistente of stark 
racial inequality suggests that the CllUrt and the 
political branches need to consider forward- ' 
looking rather than backward-looking 
justifications for affirmative action. fl., de jure 
segrcgaiion rude. illlo the past, and de fasto 

'inequality coniinues 10 define our rJture. we need 
to stop looking back and instead to Ibok outside 

. 'our doors and windows to the city st:reets, The 
mere existence of such racial inequality. 
irrespective of its cause. ought to belreason 
"enough for race-conscious remedies! 

If the Court rules the way conservatives have 
asked itto in Jenkil1s and Adarand COIlSlmctors, 
racial inequality may welt become a problem 

beyond redress..:....not because it is inherently 
intractable. but because the Supreme CODrt will neither 
take responsibility for providing relief ndr allow the , 
political.branches to do so. We seem to ~ headed in 
that direction, If that is what the Court intends. then the. 
"'colorblind societY" ii has so often invo~ed will be not ',' 
a place ofequal oPPohuniiy for' all.' but ~Isociety , •. , 
"blindered" to its deep stratificationalong racial lines. 
For the sake of the children in "Hoop Dreams" and ' 
throughout the nation's <;ities. I hope'that.is not :-vh~t 
the Court means. ' 

David Cole is il professor II/ Georgeroi.'Il University , 
Low Cellter. "'here he teaches cOllstitlllioilalla..;and a 
vol/lllleer staff a/lorlleyfor the Cemerlo~ , 
COllstitlltional Rights ii, Ne\\' York Ciry, "Stricl 
Scrutiny" appears //Jomhly ill Legal Tim~s. 

, , I 
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Edley: 
, 

'Not Back to Square 
. .,. ·One' II· 

~ .' , . 
Months before the Supreme Coun imjed Edley:'It's somewhere in between. BeforeChris~opher ~Iey Jr.: We ieaIly haven',its forceful opinion on June 12 in Adai"and sperl! a lot of time, doing political analysis the ink was even iJry, you had people on 

Constructors Inc. v. Pefia, Christopher both sides of the debate' making exagger·because the politics argues on every sideEdley Jr. had bun training an eye on fed ated claims about .(...hat the decision,did orof this issue, When we talk about'trying to
eral affinnarive action programs. didn't mean: I think the straight reading ofthink about this issue and reason aboutEdlev. an Office of Management and it is the 'following:! It raises the hurdle butthis issue in a national conversaiion that's, Budgei associate 'director and longtime the hurdle is not insurmountable, It asksabove politics. we're serious. When theHarvard la\\' professor. was designated in some hard questions, but both as a policypresident spoke about his sense of theMarch to head President Bill Clinton's matter arid as' a mAtter of fairness they'reimplications of Adarand. we didn't try toreview' of the programs, which number . put a political spin on' it.WetoJd it like we . the right questions Ito be asked. The diffi
roughly 160. Both foes and proponents of see it"":"which is thatit's'a setback but it's . culty is going 10 be thafnow-because the 

, 'legal remedies for racial 'minorities and 
not the end of the world. Supreme Court is ~eighing in, saying that 

women hal'e been anxiously awaiting the , federal judges will be making decisions 
administration's conclusions. G~aham: But certainly this will affect 'about fairness"-a 16t·of this is going to be 

Adarand has onlv made the' issue even '. [Clinton:s] cakul!Js here because he d~s· handled in the couns when it would, and 
more charged. Th; (ourt voied 5-4 th(lt . , n't want to come forward when he takes probably should, tit handied by the elect

jederal affirmative action programs based his po'sition and SllY. "I want to' continue , 'ed representatives in the executive and the 
on race must pas~ a ",strict scrutiny" test, with' certain programs" if; indeed. your 

. legisl~ture, \.",when challenged on' constitutional constitutional analysis tells him they're 
grounds-posing a high. hurdle fo.' the probably, u,nconstitutional. Graham: Is there a problem here in the 

., '., 'gbvemment to scale. ' . 1 ••
practical sense b~cause the deCISIon 

, But many questions remain: What hap· Edley: That's tnie. But inter~stingly. as applies only to racial preferences'? 
pens to federpl programs aimed at . the statement that ,the president made on .. I, 
II~'ilIIBI2I1C. women? How 

[June 13) pointed out. we've actually been' Edley: There is a practical problem.... I 
has the high, aslCing many of the same questions as'a believe it was Justid: Stevens who pointed
court's ruling, policy. matter that the Supreme Court is out that there is an ~omaJy with regard to 
changed ihe now saying are required to be asked as, a . women, and of coJrse many affirmative

" '. political equa· matter of constitutional law. In that sense, action programs ar~ concerned with disL.:";';:"~-----·tion? it's not back to square one by' any mean,s. crimination agai'n1st and inclusion of 
Edley addressed those questions and; , "underrepresented ~omen. The Supreme

spoke out about an ,aggressive plan by " G'raham': How is the decisi~n iikely to Court has used no't strict scrutiny but' 
Rep. Charles Canady' (R:Fla.) to scale affect the president's timing in terms of Gender-based prog~ams could stay in: 
bad federal affirmati~'e action in an coming oul with hisproposaJ'?·' racial ones might be $tnlck down. .' 
interview June 16 with Court 1V anchor . ' '!." .. 
Fred Graham on "Washington Watch." a 'Edley: Frankly, tbat's somelhinglhat Edley: It's c1early~ anomaly and I think 
we~kly program produced in association ·we're still looking 81. And. in PM,t. we're it just goes to the heart of the problem
with Legal TImes. ' , looking at it DOl because we'd have to go with the logic oCthe !majority's approach.

back to the drawing board in terms 'of poli I don~t think it's a stable, Solution: Some
Fred Graham: Some people are saying cy questions, but the evidentiary burden thing's got to give. Bull do want toror

'that•.in fact. this issue helps the president, . that's required to·make I policy judgment reet one thing•. It would be incorrect to 
gives him political cover. He's 'proba~ly , is different from the kind of evidence one think this decision is a death knell for 
going to trim back some affinnatJve aChon ·would have to assemble to give to a district affirmative action. I'm confident there 
programs anyway, He, can teU his support- , . counjudgelooiting at these.programs. will be I great man~ programs that will 
ers who don't want that to happen, "I gotta .' survive strict serutin~. under the Adarond 
do it-dle Supreme Court says I have to do G~bam.: It;, interesting ihe reactions that ~t and wiltbe able t6 jump over that hur
it [Affinnative aCtion] is unc~nstitutional." have· come:::nHltis-decision by-tbe·-' . die. It's, a tough homework assignment,

Supreme Court. It's a little murky, but 

apparently people who are hostile to affir , bI.Itwe~doit, ,I .. '\ ., .. 

mative action said; '~boy, this is really 

· going to clean house." But people who· . 
don't want it to change much say this isn't 
going to do much. What's your analysis'? I 

C) ~ 1fn+!..·1 A,
I', 
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paPIn BItter DIsarray 
Over Bias P,rograms 
• Politics: Democrats seem to have reached a general a.c~ord. , 

Republicans, on the contrary, find themselves deeply diVided on ISsue. 


By SAM FL1.\1:00D III 
Ti~IE.S SHFF WRlTER 

W ASHI:\GTO:\-\',hile Demo
crats appea: to ha\'E~ reached 


some le\'el of agreement on ho\\, to pro

ceed on affirmati\'e actlor;. the Repub

licam are in disar:-ay, acnrr.or,lously 

arguir.g amor.g therr.sel"'es o\'er how 

forcefu!l:- to oppose ;(ice -based federal 

poliCies, 


Republicar. congresslOr.al leaders' 

reluctance to int~oduce leglslatlon 

attaekir.g affi:math'e actIo:; p:-og,ams IS 


att:ibuted by mar.\' to co::cerr. th.at 

steps to ef,d such p;og,am3 would rr.al<e 

them appea; racist and 3exm. The 


specte, of 1996 presidential politiCS also 
\'ers o\'er the debate. _ 
r, a sigr. that ma:::- party fay.hfu! see 

_ a ret,ea1. House Spe.:,ker ): ev,t Gm· 
g;ich (R-Ga.) has ulged his 
colleag'Jes-including Senate ::'IaJo:-lty' 
Leader Bob Dole CR·Kar..). who is 
campaigning for his party's presidential 
nomination or. an anti',afflrmatl\'e 
actier: platform-to dela~' introducing 
promised legislation untll .later thn' 
\'ear. His cntles accuse Gmgnch of 
backmg away from a politically sensi· 
ti"e issue b'Jt his aiqes ::ay that he wants 
to craft Jegi"lation carefully and 
thoughtfully. . 

.\\,1'" are a felA' months away from 

moving our affirmative action 
agenda," said Tony Blankley. 
Gingrich's chief spokesman, "We 
have conveyed our thoughts all 
around the party that it would be 
best to think through our policy 
and how best to communicate what 
that policy is." 

But that go·slow approach has 
angered some party activists who 
fear that the GOP is worrying too 
much about politiCS and too little 
about keeping faith with its anti
affirmative action rhetoriC, 

"I think that deCision is symp

tomatic of a certain level of dis

comfort with the Issue on the part 


Republicans:' said Abigail 

urnstrom, a political science 


• ofessor at Boston University who 

. closely watches RepublIcan con
greSSional leaders. "This is not a 

subject-race-that they feel com· 

fortable dealing with. It is not 

where they live." 


Thurnstrom said that RepublIcan 

leaders are sensitive to charges of 
racism and sexism, making them 
cautious in their efforts to balance 
their anti-affirmative action legis
lation with poliCies that would pro· 
vide opportunity for minorities and 
women without promotmg group 
preferences. . . 

"The message [anti ,affirmative 
action leaders) are sending to the 
black 'and Latino communities,. is 
that we're going to take somethmg 
from you," Thurnstrom said. "It is 
extremely important for the. 
Republicans to say what they are 
going to do i~ place of affIrmative 
action. That s certaInly the way 
Gingrich is thinking," 

·ut some party stalwarts. such Bas Linda Chavez, a conserva
tive anti· affirmative action activist 
who chaired the U.S. Commission 
on Civil Rights in the Ronald 
Reagan Administration, said that 
such talk is political doublespeak. 
"They're a bunch of nervous nellies 
up there who have never been 
comfortable talking about race and 
hope that it goes away," Chavez 
saId, "They are basically getting 
cold feet," . 

Chavez, who has argued for 
years against federal set-aside and 
affirmative action programs that 
benefit women and minorities, said 
that she is angry with her party's . 
leaders because they are "acting 
like BiJI Clinton .. , by wanting to be 
on both sides of the' affirmati,,:e 
action debate and wanting to aVOId 
making anyone mad. . 

"Republicans want to sound Ilke 

they're dismantling prefere~e 
programs, but so far ~ey a.r:~~'t 
dOing very much. That s pull~ a 
Clinton," , ':.~ 

But Blankley disputed that vi~, 
arguing that the Republican Party 
has "an opportunity" to gain sup
port among African American and 
Latino voters by making sure tthas 

. something to say about what it 
supports instead of only arBUlhg 
against affirmative action. -;. . 

;'If we don't express our full ~w 
on af'hrmative action, including the 
positive aspects of our poliCies. ~en 
we will miss out on this opportun!ty 
to reach the broader public," Blan

kley said. "When we have our fuU 
program together. then all Repti~b. 
licans will have a better chancel to 
get out before the country and 
deliver a more coordinated m~s. 
sage of what we're opposed to~d 
what we are for." . 

Gingrich. in fact, often r~{ls 
against "preferences based ?n 

genetic codes" and promi~es 
sweeping legislation that wollfd 
abolish affirmative action pro
grams altogether, .1 

Both Dole and Sen, Phil Gramm 
(R·Tex.), another GOP preside~. 
tial hopeful. have spoken o~t 
against affirmative action but ne~
ther has introduced legislation 1l?t 
given specific details of what they 
would do. ..1 

Last March, Dole announced ~t 
he would submit a bill which wow,d 
ban racial and gender preferen~s 
in hiring. promoting and businE!;!!s 
contracting with the federal govl, 
ernment, said Joyce Campbell pf 
the majority leader's office. Sh'e 
said that Dole remains opposed.lP 
governm~nt programs that gi:v~ 
preferences to people based on raee 
and gender and plans to introdu~e 
his bill next week. . :~, i 

Immediately after Clinton;'~ 
speech in support of affirmati~~ 
action, Dole critiCized the PreSIdent 
on the Senate floor Wednesday b\1~ 
did not say when his legislation ~ 
be submitted. .~ I 

Rep. Charles. T, Canady (R IFla.). who chairs a House 8ubc~i 
mittee on the C.onstitution, said ~t 
he is working with both Gingridi 
and Dole on proposed legislatiOn 
but.said that he could not prornme 
when exactly the bill will b~ 
submitted. n 

"We Republicans are not un~
mous on this," he said. "I under· 
stand that sometimes things don't 
move as fast in Congress as some 

, people like but we are working .on 
this and we wiIJ have the billsoori:" 

http:opposed.lP
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Orders From the White House 
Highlight~ of White House action Wednesda\' ~n ferlp'Tal 
affirmati\'e action programs. • . 

CUNTON'S QRDERS" ,p';' . .' 

President Clinton told heads d federal 
department" and agencie, that any 
affirmati\'e actior; program must be 
eliminated or reformed if it: 

• Creatt:s a quota 
• Cre\;ltes reverse discrimination 

• Creates preferences for unqualified individuals 

• Continues even after its equal opportunity purposes have been 
achieved 

THE SET-ASIQE PROGRAM 

Vice President Al Gore is to lead a 
Community Em~ow€'rmen~ Board that will 
de\'elop a set-asIde program targeting 
federal contracts to small companies. . 
regardless of their owners' sex or race. that 
locate in poor communities. "Looking 
beyond the issue of fair and effectin 
responses to discrimination. we must 
recognize that there are communities and 
regions in our country where the free 
enterprise system is not working to pro\'ide 
jobs and opportunity:' the President's . 
affirmath'e action report said. 

THE SUPREME COURT-4UIDEUNES 

The high court set affirmath'e action standards 
recently. ruling that: 

"All racial classifications" by go\'ernment 
agencies are "inherently suspect and . 
presumpUyely inyalid." The court said such 
programs cannot be broadly applied to remedy 
suspected discrimination oyer time. but could be 
used to correct specific, pro\'abl,e cases of 
discrimination, . 

recent e\'iden~e of this" reports of a ra1;ist 
picnic in Tennessee attended by federal 
agents. including some from the 'Treasury 
Department's Bureau of Alcohol. Tobacco 
and Firearms and the FBI. 
. The. e\'ent Wal' a "Sickening reminder of 

how pernsi\'e these kinds of attitudes still 
are." Clinton said. declaring that he intends 
to take "appropriate action" in the case. 

I 

In conjunction v.ith the speech. Clinton 
issued a memorandum calling on agencies 
to reyiew their affirmatiy'e action programs 
to ensure that they are in compliance with 

supreme Court's June ruling that race
cious go\'ernment programs must be 

ged under a standard of "strict scrutiny." 
But he argued that the case does not 

Gore'. new 
mission: Jobs 
tor poor 
communities 

ne9,essarily spell a sharp scaling back of 
afflrmatiye action. since. he said. state and 
local go\,ernment haye continued such 
programs under similar standards. 

Clinton also called for a new federal set
aside program to funnel federal contracts to 
businesses in poor areas. eyen if they are. 
owned by whites. The "empowerment 
communities" program. to be deyeloped 
under the supen"ision of Vice President Al 
Gore. would need approYal from the 
Republican-controlled Congress. a fact that 
appears to diminish its chances of becoming 
a reality.' 

Clinton acknowledged the flaws of some 
affirmatiye action programs and said that 

'he has directed U.s. offiCials to root them 
out. The goyernment needs to crack down' 
he said. on companies that pretend to b~ 
eligible and are not. 

\\\ 

He said that c;niel2l;r:" of lhe e\'(?r.hand, 
edness or effectlwnesis of prog:-ams ha\'e 
been "fair questions" , 

Yet while C!ir;tor. a~kr:owledged abuses 
in execution of the prog;ams. he staunchly 
defended thm underl~'lr;g prmciples, H'e 
inSisted that there is n'o reasor. that affir, 
mati\'e action should m~ar. the fUlir;eling of 
goyernment benefits toithe l.mquahfied. 

He twice cited the Jfforts of his Small 
Business Administratioh to Increase lend, 
ing to minQrities and women in his Admin
istration. He said the V.;hite House re\'iew 
found that the SBA last )'ear increased 
loans to minorities by t~·o-thirds. loans to 
women by more than 80C';( and that it did 
not decrease loans to whhe men. Yet, "not a 
single loan went to an u~qualified person." 

"Affjrmath'e action has not always been 
. perfect and affirmati\'e ahion should not go 
on foreHr." the President said, "It should 
be changed now to take c'are of those thing, , 
that are wrong and it should be retired 
w~en i~S job is done. \ . 

I am resoh'ed that that day will come." 
Clinton said. "But the e\-idence suggests
mdeed. screams-that that day has not 
come." , . \ '. 

Chnton praIsed the most controyersial 
aspect of affirmati\'e action. the set-asides 
that apportion a share of.\ all contracts for 
minorities or women. "It has helped a new 

, generation of entrepreneurs to flourish." he 
said. . I 

Ad\'ocates for such ptograms. belea
guered in recent months. could not contain 
their delight. . \ . 

"There was nothing in the speech I would 
ha:'e disagreed ':'ith." said \A. J Cooper. an 
offICIal of the Natlor-al Assn. of ~1inoritv 
Automobile Dealers, I ' 

But some of Clinton's adrhirers ackno .....l· 
edged that they had not been' entirely sure 
that he would come out to squarely on their 
SIde. Some noted that last winter. some 
White House officials were arguing for 
Clmton to endorse the California initiatiw 
that would end nate affiimati\'e action 
preference programs. \ 

"It .....as much stronger than I thought it 
would be. going in ... · said E;leanor Smeal. 
president of the Feminist Majority. 

Meanwhile. Clinton's allies' in the moder
ate to conseryatiH wing. of the party were 
subdued. i. 

Sen. Joseph I. Liebermap m-Conn.). 
chairman of the Democratic Leadership 
Council. which had tried to \ push Climon 
toward programs based on financial need. 
did not critictze Clinton. But\ in comments 
on the Senate floor. he v;orried about the 
unfairness of affirmati\'e action and pre7 
dicted that its programs would not stand up 
in the face of the court's decisi6n. . 
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Justice Department Takes Heat 

For Sup 1fIi~gF;ir~;d//l~~c~J/""


~ ~')' !;~> ;'¥" ,~~'..'>;l:>' 
TEACHER FROM PAGE ·t"" -" .'
tern, which the U.S. Supreme Court has 
consistently required for such preferences. 

In a subsequent trial before Barry on 
damages, a year ago, Taxman was 
awarded $144,000 for lost wages, inter

.est, benefits reimbursements, and pain 
and suffering. 

Although the. parties stipulated to the 
. facts about two years. ago, a discussion of 
what happened ran through the second set 
of arguments in the case, between the 
school board's counsel, Rubin, and .Tax
'man's attorney, Klausner. . 

,_DIVERSITY INQUIRY
!.: ,,

Ju.dge Hutchinson ~greed with Rubin " 
that a remand was possible, to develop how 
the board could implement a diversefacul
'!y. Arguing that, under case law, theboai"d's 
purpose was valid, Rubin moved to the sec
ond part of the inquiry directed:by·case:!aw:· 
, whether the methods to be used for d~versi-
ty were overreaching. . ' 

Rubin pointed out that diversity iri tne 
classroom was the board's goal. an argue 
ment that Judge Barry soundly rejected: 
But he said that educational authorities:·:' 
look to ..the students' .. perspectivea~~· ,~ 
frame of reference. That means examining 
the facility, courses. and curriculum. Evi
dence at trial, Rubin said, was only anec
dotal. based on the statement of one uni
versity professor. 

Rubin, who argued first on the merits, 
said Barry's opinion avoided "forward"-.· 
looking programs, and emphasized that 
affirmative action, was' supposed toreme
dy past injustice. He relied on Regents Of 
the University of California v. Bakke to 
claim that the board's faculty-diversity 
purpose was appropriate, 

The case permits race to be used as .' 
a "plus" factor in making graduate

" 

- :It! 1!}~ ~~:: J1{ ~:-J~.~\~" ;. -:,,:.~~~ ,,'~.. ~'~.:-. ,(~ I_ 

school admis'sio'ns lieclSlons~'>provid- ~ ~'. 
ed that. an appropriHfe selection 
method IS used. ,.J . " • 

The.board's method iIl ,tpegl~yoff~lt~ft.: " 
tion' was justified, he said, ;because )it.;,"did:· 

, 1" 
n't have a specified number of seats to be 

set aside for minority mebbers," a fatal 

flaw in the Bakke plan. ! 


When Mansmann asked Rubin how he 

would write the decisi6n, he said the 

court should rule that dice would be a 

permissibleconsideratiod for a personnel 

decisio.n--:-providing Jhat there were 

equally qualifie:d candid~tes like Taxman 

al)dWillial11s:-t"when :theischoohystem is 

promoting a racially and culturally bal
anced Jaculty. . . I ' 


If that persl;mnel ~yst~m is designed to 

exclude individuals, o~ is a pretext for 

exclusion, it couldn't be used, acconling to 

Rubin. I " 

.. Klausn~r,';Taxman's attorney, opened his 


argiIment by sfating tha~ it was impossible 

, to make departmental !subunits di\Zers.j!. , 


R:llbin's argument "ignores the entire law of 

Titl~. Vll," he said. I . "-., . 

, Klausner,:in response toa,question by 


Judge McJ(ee about ihe applica~~on of 

Bakke, sai(J,~.~llt,.m9rel must be snown to 

make race a "\plus" factor.' ' , ' 
. McKe~.:respondedlthat.diversity is a 


"compelling state int~rest,at'least in an 

educational setting." Pointing out the lack 

of black teachers in th~ department, McKee 

added that "white students also are entitled 

to go into a diversified/classroom.': 


But Klausner retu~ned' to the logistics, 

saying that "diversifying every single 

department in a hign school, every single 

second grade in evety elementary school 

and every sixth gr4de in every middle 

school" was impossi111e. 


-Russi Bleemer is law editor 
ofthe New Jersey Law Joumal. 

This article/I was distributed by the 
American Lawyer News Service. 

I 

I 

I 

I 

PRESERVATION PHOTOCOPY 



A divisive debate begins over whether women 

and minorities still deserve favored treatment 


:~"A:'',:ffi~mative action is a.timebo~b 
"':" '" pnmed to detonate m the mid· 
: dIe of the American political 

marketplace. Federal courts are pon· 
dering cases that challenge racial pref
erences in laying off teachers, awarding 
contracts and admitting students. On 
Capitol 'Hill, the new Republican ma
jority is taking aim at the 
Clinton administration's 
civil rights record. On the 
campaign trail, several Re
publican presidential hope
fuls are already running 
against affirmative action. 
And in California, organiz. 
ers are trying to put an ini· 
tiative on next year's ballot ' 
banning state-sanctioned "preferential 
treatment" based on race or gender. 

This increasingly angry and divisive 
debate about the role of race and gender 
in modern America could help the Re
publicans unseat Bill Clinton in 1996 
and change the way many institutions 
allot jobs, business and benefits. A re
cent Wall Street Joumal/NBC News sur
vey found that 2 out of 3 Americans, 
including half of those who voted for 
President Ointon in 1992, oppose affIr
mative action. The Los Angeles Times 
found 73 percent of Californians back 
the ballot initiative. "The political impli· 
cations are enormous," says Will Mar

shall of the Democratic Leadership. 
Council, a moderate group. "Obviously, 
a lot of Republicans look at affirmative 
action as the ultimate wedge issue." 

The assault on affirmative action is 
gathering strength from a slow-growth 
economy, stagnant middle-class incomes 
and corporate downsizing, all of which 

make the question of who 
IN 1990.62,100 gets hired - or fired - more 


'CHARoa WlRI FILID volatile. Facing attacks on 

such a broad front, wom


"'H 'HIIIOe. LAST en's groups, civil rights or

ganizations and other de


YIAR INI NUMBIR fenders of affirmative• 
action are circling theirWAl91,200. 
wagons. Women and mi
norities still need preferen

tial treatment, they argue, because dis
crimination still exists, causing blacks 
and other minorities to lag far behind 
whites in terms of economic status. "If 
African-Americans are taking all these 
jobs," asks Barbara Arnwine of the Law
yers Committee for Civil Rights Under 
Law," "why is there double-digit unem
ployment in the African-American com
munity?" Adds Patricia Williams, a pro
fessor at Columbia Law School: "There 
is this misplaced sound and fury about 
nothing. Access is still very limited, and 
the numbers are still very low." 

But the sound and fury are real. AffIr' 
mative action poses it conflict between 

two cherished A:aleri~an 
belief that all Amleric:ans 
opportunities and 
work and 
gender or ... ,_.L_'_L. 
who prospers 
Lyndon Johnson aelenClea 
action by arguing that 
generations of bias 
to compete equally. 
most Ainericans 30 
many argue that the on1/eT1nment 
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simply ensuring that the race starts fairly 
! but trying to decide who wins it. 
,~ Moreover, many women and racial 

minorities are no longer disadvantaged 
simply because of their race or gender. 
Indeed, most of the young people apply
ing for jobs and· to colleges today were 
not even born when legal segregation 
ended. "I'll be goddamned why the son 
of a wealthy black businessman should 
have a slot reserved for that race when 
the son of a white auto-assembly worker 

U5.NEWS" WORLD REPORT, FEBRUARY l3.1995 

is excluded," says a liberal Democratic 
lawmaker. "That's just not right." 

Disheartening. The critics of affinna~ 
tive action include some conservative mi
nority and women's leaders who believe 
it has a destructive effect on their own 
communities. Thomas Sowell, the black 
economist, argues that affirmative action 
has created a process of "mismatching," 
in which competition for talented minor
ities is so fierce that many are pushed into 
colleges for which they are not ready. 

"You can't fool kids," says Linda Chavez, 
a Hispanic activist. "They come into a 
university, they haven't had the prepara
tion, and it's a very disheartening experi
ence for some of them." 

Others say affirmative action causes 
co-workers to view them with suspicion. 
"White skepticism leads to African
American defensiveness," says Sharon 
Brooks Hodge, a black writer and broad
caster. "Combined, they make toxic race 
relations In the workplace." Glenn 
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c~ange ~ould produce. Jam~s,~aU,'na,~~ :~l:>!~c~s.an9;womerUn~0~a,B~g9.~ts;,Says' 
ttonal'dlrector 'of human resources for 'Dernck Bell, professor of law at New 
Deloitte & Touche LLP, a management York University: "There 'is a fixation 
consulting firm, says diversity is good among so mru:ty in this country that 
business: "Uyou don't use the best of all their anxieties 'will go away if we can 
talent, you don't make money." just get these black folks in their place." 

Even so, tl1e combination of old' But the anxieties are strong and are 
resentments, new econom coupled with a growing be
ic hardships and shifting FIFTY-ONE PERCENT lief that affirmative action is 
political winds threatens to 
explode. "There's a great 

OF WHITIS laY EQUAL another aspect of intrusive 
and inefficient big govern-

deal of pent-up anger be- RIGHTS HAVI BIIN ment. "The real back-to-ba
'neath the surface of Amer sics movement is not in edu
ican politics that's looking PUSHID TOO FAR IN cation but in politics," says 
for an outlet," says conser- THE U.s. William Bennett. "We're re
vative strategist Clint Bo thinking basic assumptions 
lick of the Institute for Jus- about government." 
tice. It's the same anxiety that helped Accordingly, the fight over affirma
pass Proposition 187 in California, which tive action is playing out in four arenas: 
sharply restricts public assistance to the _ CaIHomla. The real question is wheth
children of illegal immigrants, and er the civil rights initiative will appear 
thwarted Clinton's plan to push a Mexi- on the primary ballot in March of 1996 
can aid plan through Congress. "If there or on the general-election ballot. If it 
is ,a squeeze on the middle class," says appears in November, the measure 
GOP pollster Linda Divali, "people get could seriously damage President C1in
very vociferous if they think their ability ton's chances to carry the nation's most 
to advance is being limited." populous state. That is precisely why 

Some African-American leaders in- national Republicans are promising to 
sist that this white-male anger is being raise money for the effort-as'long as 
stirred up by demagogues who make organizers aim for November. 

The initiativ"~ is the brainchild of two 
academics,Torrt Wood and Glynn Cust
red, who say they were alarmed by the 
prevalence of 'jwidespread reverse dis
crimination" in the state's college sys
tem. The initiat~ive has already attracted 
some unlikely support: Ward Connerly, a 
black member Or the University of Cali
fornia Board of!Regents, said last month 
that he favors a~ end to racial and gender 
preferences. "What we're doing is ineq
uitable to certain people. I want some
thing in its plac'e that is fair." And His
panic columnist Roger Hernandez 
wrote: "I've never understood why His
panic liberals, 56 sensitive to slights from 
the racist right, don't also take offense at 
the patronizing racistS of the left who say 
that being Hispanic makes you an idiot." 

ClIifornia ASsembly Speaker Willie 
Brown, who is t>lack, opposes the initia
,tive as an attempt "to maintain white 
America in total contro!." But other 
Democrats are sturrying for cover. "The 
wedge potential !is absolutely scary," says 
Ron Wakabaya~hi, director of the Los 
Angeles CountY Human Rights Com
mission. "The confrontation of interests 
looks like blacksland Latinos on one side 
and Asians and ;Jews on the other." 
_ The courts. The Supreme Court has 
generally suppqrted rare and gender 
preferences:to remedy past discrimina
tion;" but 'ari~inheasingly conservative 
bench has move~ to limit the doctrine. 
In 1989, the court struck down a pro
gram iil Richmond, Va., that set aside 
30 percent of ,rhunicipal contracts for 
racial minorities, and that decision set 
off a flurry of litigation, In the current 
term, the court 'already has heard argu
ments in a key: case: A white-owned 
construction company is claiming that it 
failed to get a federal contract in Colo
rado because ofl bonuses given to con
tractors that hire minority firms. , 

In another casb making its way toward 
the high court, ~ black teacher in Pis
cataway, N.J., was retained while an 
equally qualified white teacher was 
fired, in the namb of diversity. The Bush 
administration sided with the white 
teacher after shelsued the school board. 
The Clinton administration backs the 

I ' 
board. Two other cases relating to edu
cation are also moving forward. In one, 
white students :at the University of 
Maryland are ch~lIenging a scholarship 
program reserved for minorities (story, 
Page 38).ln the qther, the University of 
Texas law school is being sued for an 
admissions poli~ that lowers standards 
for blacks and Hispanics. ' 

While most court watchers do not ex
pect sweeping ctianges in current doc
trine, the high court is closely divided on 
racial-preference ;questions, and the de-
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NAACP Legal . and Education 
Fund. "Ifwe abandon affirmative action; 
we return to the old~boy network." 

Voices on both sides of the debate are 
starting to discuss a possible compro
mise that would focus eligibility on class, 
instead of on race or gender. For exam

ple, the son of a poor white 

ed. Even today, Democrats who dis
agree with affirmative action are reluc
tant to voice their doubts. "The problem 
is political correctness-you can't talk 

'openly," says a,member of Congress. 
Democrats are talking privately, how

ever, urging the White House to formu
late a response ~o the antiaffirmative
action wave before it swamps the 
president and the party. At the Justice 
Department, chief civil rights enforcer 
Duval Patrick is ready: "We.have to en
gage; we can't sit to one side." 

But despite the fact that the California 
initiative could cost Clinton a must-win 
state in 1996, the administration seems 
sluggish, even paralyzed. Laments a sen
ior adviser, "We're going to wait until it's 
a cri~is before reacting." White House 
political strategists admit one reason for 
the inaction: The issue is a sure loser. 
. Referee? Caught between angry white 
males and the party's traditional liberal 
base, White House advisers think the ' 
best they can do is position the president 
as an arbiter between two extremes. In a 
recent interview with U.S. News, the 
president voiced his aim this way: "What 
I hope we don't have here, and what I 
hope theydon'thave in California, is a 
vote that's structured in such a way as to 
be highly divisive, where there have to be . 
winners and losers; and no ·alternatives 
can beea~~ly.considered." Asked his 
views on affirmative action, the president 
tried-as he often does-to please both 
sides: "There's no question that a lot of 
people have been helped by it. Have oth
ers been hurt by it? What is the degree of 
that harm? What are the alternatives? 
That's a discussion we ought to have.:' 

But a senior administration official ad
mits that the middle ground will be an 
uncomfortable place: "The civil rights 
groups are going to say we're caving in if 
we make any compromises. And the Re

,, Loury, an economics professOfilt Boston 
University. says proponents of affirma
tive action have an inferiority complex: 
,"When blacks say we have to have affir
mative action, please don't take it away 
from us, it's almost like saying, 'You're 
right, we can't compete on merit.' But I 
know that we can compete.". 

'William Bennett, former fHlRTYYEARS AOO* II coal miner from West Vir publicans are going to shout, 'Quotas: " 
education secretary and a 
leading GOP strategist, 
says that "toxic" race rela
tions, aggravated by affrr-· 
mative action, have led to a 
damaging form of re-segre
gation: "Affirmative action 
has not brought us what we 
want-a colorblind society. It has 
brought us an extremely color-conscious 
society. In our universities we have sepa
rate dorms, separate social centers. 
What's next - water fountains? That's 
not good, and everybody knows it." 

But supporters of affirmative action 
maintain,that arguments like, Bennett's 
are unrealistic-even naive. "We tried 
colorblind 30 years ago, and that system 
is naturally and artificially rigged for' 
white males," Says Connie Rice. of the 
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ginia ~ouldbe eligible for That same tension is already developing 
PERCENT OF BLACK special help, but the daugh within the White House. U.S. News has 

ter of a black doctor from learned that Chief of Staff Leon Panetta 
Beverly Hills would not. is quietly aSking friends on Capitol Hill 

MIDDLI·CLASS. "Some of the conventional whether the president shoulcl simply en
'ODAy.40 PERCENT remedies don't work as one dorse the California initiative - a posi

FAMIUUWlRE , 

'j 

might have hoped," says 
University of Pennsylvania 

law professor LarJI Guinier, whose ilI
fated nomination as Clinton's chief civil 
rights enforcer sparked a storm of pro
test from conservatives. "Perhaps there 
is an approach that does not suggest that 
only people who have been treated un
fairly because of race or gender or eth
riicity have a legitimate case." 

No one questions the sensitivity of the 
subject. For years, the civil rights lobby, 
backed by Democrats in Congress, was 
so strong that critics often felt intimidat

tion sure to trigger outrage among the 
president's more-liberal advisers. 

Unsure how resolute the White 
. House will be, civil rights groups are 
, looking for their own strategy to defend 
affrrmative action. One of their main 
jobs, they say, is to debunk the "myth" 
that unqualified women and minorities 
are being hired in large numbers. And 
some of the best salesmen for affirma
tive action are big corporations that ad
justed long ago to the demands for a 
more-diverse work force, dread bad 

'publicity and fear the uncertainty 
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ciding votes could be cast by Justice San
dra Day O'Connor. Legal analysts cite 
her opinion in a 1993 case challenging, 
voting districts that were drawn to guar
antee a black winner: "racial genyman- . 
dering, even for remedial purposes, may 
balkanize us into competing racial fac
tions." The court's most likely move: re
quire programs io be more narrowly tai
lored to remedy past discrimination . 
• Congress. Republican victories last 
year mean that critics of affirmative' ac
tion now control the key committees and 
the congressional calendar. A strategy 
session was held last Friday at the Heri
tage Foundation, a conservative think 
tank, bringing together about two dozen 
Hill staffers, lawyers and conservative ac
tivists. Already, Rep. Charles Canady, 
the Florida Republican who heads the 
key House subcommittee, has written to 
the Justice Department requesting every 
document relating to affirmative action 
cases. His goal: oversight hearings that' 
try to demonstrate tbat the administra
tion's civil rights policies far exceed the 
original intent of Congress. 

Conservatives are considering amend
ments to appropriations bills that would' 
restrict the administration's flexib~ity. 
There also is talk of a measure banriing 
racial and gender preferences altogeth
er. Civil rights proponents remain'confi! 

. dent .that Ointon would veto any meas
ureAhat eviscerates affirmative action 
and that his veto' would survive. ' 
• Campaign '96. The affirmative action 
issue will be test-marketed this year by 
Buddy Roemer, a Republican candi
date for governor of Louisiana, But it is 
already intruding into the politics of 
1996: California Gov. Pete Wilson has 
all but endorsed the initiative and Sen. 
Phil Gramm of Texas, who will soon an
nounce his presidential candidacy, has 
taken over the appropriations subcom
mittee that handles the Justice Depart
ment. He will use it, prediCts an admin
·istration official, "as a platform to, rail 
against quotas." 

The danger for ,·Republicans lies in 
going too far in attacking' affirmative 
action and courting resentful white 
males. If the antiaffirmative-action 
campaign "turns into mean-spirited ra
cial crap, to hell with it," William Ben-. 
nett warned fellow Republicans. 

But the questions at the core of the 
affirmative action debate remain unan
swered. How much discrimination still 
exists in America? And what remedies 
are still necessary to aid its victims? 

By STEVEN V. RoBER'TS wmlJEANNYE THoR.VTON. . 

TED Gm. MATIlIEW COO!'ER. R08I." M. B~H1EJ.D, KAnA 

IlETTER. JE.'"!>olFER SETElt ScOTT MlJ','EllIlROOK IN NEW yOlO( 
AND MIKE THARP IN LOs AIQUS 

IS ENOUGH? 

A merit scholarship program for 
blacks is under attack i1i court . 
The lawsuit, which may go all the 

way to the Supreme Court, start
ed over money. Daniel Podber

esky, a white student at the University 
of Maryland, complained that the 
school offered full scholarships that 
were available only to high-achieving 
black students. He sued the university 
over its policY of reserving some merit 
scholarships by race-and won. 

Podberesky~s case, which the universi
ty will appeal to the U.S. Supreme Court 
in the next few weeks, could overturn the 
way American universities 
hand out financial aid. At 
issue are not only the re
sponsibility of' schools for 
correcting past discrimina
tion and their desire to cre
ate a more diVerse student 
body but also an important 
question about the future: 

Banneker scholar; Ziedah Fergusort is taki~gjouma/ism classe.~at Mfll'VllJrnn. 

At what point COLLI•• PARK. MARYLAND 
remedies be .stopped iU'C\.,4U:OC 

accomplisbed their purpose? 
.. Maryland's presid~nt, William Kir

wan, says the school has a "special obli
gation to attract largdr numbers of Afri
can-American students." Until 1954, he 
notes, the College Patk campus was seg
regated, and for many years afterward it 
remained inhospitable to black students. 
The Benjamin Banrteker Scholarship, 
the target of Podberbky's lawsuit, was 
created in 1979 as p~rt of the school's 
efforts to answer a federal desegregation 
order, which remainsl in effect today. 

By almost all acco~nts, the Banneker 
program has enriched the campus. It re
cruits outstanding African-American 
students who often\ become campus 
leaders and help bridge the gaps be
tween black and white students. Ziedah 
Ferguson,like many Banneker scholars, 
turned down more-prestigious schools 
for the fulI scholarship at Maryland and 

the statu're on campus that 

HOW'MUCH 


IOMI ., PIRCINT 0' comes ~th it. "As Ban
neker we under-

WHlft HI.H SCHOOL stand our purpose is 
.UDUA'I'IS AND sa be : straight-A 

PIR~IN1' OF BLACKS 

INBOLL IN COLLI... 

says Ferguson, a 
Long Island, 

for the' 
and televi-

-, 
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sion station and is active in student gov
ernment. "We knew we were accepting 
leadership roles." As a result of such 
involvement, white-run student groups, 
including the Student Government As
sociation and the Diomondback, the 
student newspaper, have taken stands 
in support of the scholarship program. 

Support sptem. Black students and 
faculty concede that Matylandis DOW 

more hospitable than most college cam
puses. A recent survey in the journal 
BlIlck Issues in Higher EducatiOn found 
that among predominantly white 
schools, Matyland awarded the second 
highest number of baccalaureate de
grees to black students in 1991 Twelve 
percent of its students are black, com
pared with, 8 percent nationwide. Black 
students also run their own programs, 
inclUding a lecture series and two news
papers. A $3.7 million black cultural 
center is now under construction. 

Critics of the Banneker program cite 
the university's impressive record as 
one reason for ending the race-based 
merit scholarship. Podberesky's father, 
Samuel, an attorney for the U.S. De
partment of Transportation who. filed 
the original suit, suggests that even 
without the Banneker money, black stu
dents would choose MarylandJor its di
versityand. its desirable ,locati<m close 
to Washington and~altimore. '. 

The senior Podberesky's main objec
tion, however, is about fairness. He ar
gues .that schools have "a finite amount 

.of money" and that to earmark a Schol
arship by race "deprives other people 
who may be worthy of getting themon
ey." The Banneker scholarships go to 

just 139 of Matyland's 23,000 

undergraduates, but the $12 

mi1lionprogram made up 15 

percent of this year's state-sup-· 

ported unrestricted aid. 


. Without the prestigious 
scholarships, top black stu
dents would likely. choose oth
er universities. Even now, up to 
40 percent of those offered 
Bannekers turn them down 
each year, opting for more re
nowned schools, majority-black 
institutions or better aid pack
ages elsewhere. 

Roughly two thirds of U.S. 
universities earmark some 
scholarship money exclusively 
for minority studerits. For the 
most part, merit scholarships 
have been less controversial 
than other affirmative action remedies 
because they go only to well-qualified . 
students who do not need help to como. 
pete in school. Matyland, like most 
campuses, has its share of racial tension 
between blacks and whites. But the 
presence of Banneker scholars seems to 
reduce hostility and promote racial un
derstanding by chipping away at the 
stereotypes of white students' who as
sume ·that ,th~ir. bl.ack ,co¥n~erpartsl"ar,e 
necessarily·subphl'.stUdents~iCOreY'Da;.;. 
vis, a' Bannek,er'scholar from Teaneck, 
. N.J., says 'that white students corne "to 
know us-we put a face on the issue." 
On ,. todats fractious. and, segregated.. 
campuses, thatsense of recognition may 
be worth cherishing. 

By JOSEPH P. SHAPIRO 

Campus leader. Banneker scholar Corey Davis is a columnist for the student newspaper. 

Foreman. Renee Miles was boss on a YWCA job. 

MILWAUK... WI.CON.IN 

WOMEN IN 

-HARD HATS 


The YWCA is training a new 
breed ofconstruction worker 

w:; 'hile a political counterattack 
against affirmative action gath
ers steam across the country, in 

Milwauke~, Julia Taylor, the head ofthe 
'local YWCA; is slowly ushering women 
into' a traditional male bastion - the 
high-paying, high-skilled, building 
trades-more or less peacefully. 

The YWCA has found that while quo
tas and set-asides provoke anger, plumb
ing contractors will hire women who 
serve the required four years as an ap
prentice. Labor unions will accept wom
en painters if they carry their own lad
ders, And men don't harass a woman 
who is willing to climb a 35-foot tele
phone pohi and hook up a transformer. 

The YWCA has gone into the business 
of finding and training such women. It is 
teaming up with Payne & Dolan Inc., an 
asphalt contractor, to provide women 
and minority workers for highway road 
crews. Under a one-year, $178,600 pilot 
program created last month by the Wis
consin Department of Transportation, 
the YWCA will screen some 300 people 
to find about 60 women and minorities 
with strong work ethics,c1ean driving 
records and a willingness 1.0 endure the 
rigors of roadwork. Payne & Dolan and 
other contractors, are expected to hire 
the workers and provide additional, on
the-job training. "Where in the past ev
erything from the federal 'government 
has been mandated, this is a partnership, 
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a customer-supplier relationship," sayS 

Dawn Pratt, the director of employee 

development at Payne & Dolan. 


The YWCA has also funded two in

ner-city development projects this year: 

the YW Villages and an Enterprise Cen

ter. Armed with $14 million in construc

tion contracts, the YWCA has required 

that 50 percent of all businesses on its 

projects have women or minority owners 

and that women and minorities make up 

50 percent of the work force. 


Pool of talent. It has exceeded those 

goals, in part by providing trained work

ers. The YWCA's First Source program 

supplies a pool of80 to 100 skilled women 

to building-trades contractors. "The con

tractors say, 'We can't find qualified peo

ple,' " says the YWCA's Taylor. "We say 

we have a pool of qualified people." 

Adds Nancy Hoffmann, the head of the. 

YWCA's nontraditional employment 

training program, "We talked about how 

we could help them achieve our goal In the air. Yu/londa Harris (left) checks connections atop a 35-fooi utility pole. 

rather than leave it on their backs." . I 


The women work hard t6 learn their in recruiting and in retention," says Tay- looking for women and minorities to re
skills. Yullonda Harris has been climbing lor. "We're paying for that." . place skilled white males who are retir
utility poles since August, learning to be De'spite the YWCA's efforts, women ing -- and' whose sonsl are going to col
a line, mechanic; . On a cloudy, chilly are still, only about 2 percent of the, . lege ins!ead .pt following their fathers'. 
morning, in a limbless forest four-countyiiMilw~qkee ar:- ~ into,atr~de. I< 

ofte/ephone poles set up on IN 1970,A80U' 4 ea's 20,OOO-strong con-'·· Nevertheless, the YWCA still sees a 

,;"a vacant lot, she perched WORaRS IN 10 WlRI struction work force. And need for affirmative action requirements 

,,:.atop. a 35-foo't pole and for every union such' as in government contracts. "Were it not for 

':·""hoisted a 71-pound gin-arm WOMIN. BY 2005, .Painters Local 781, where affirmative action, there would not have 
. , over her head; the device Business Manager Wally . been pressure on cempanies to give 

holds the block and tackJe PRO.lICTIONI lAY, 6 Kangas welcomes skilled women the opporturtity to succeed or 
used to lift a transformer IN 10 WILL 81 FEMALL women, there are holdout~. fail," says Hoffmann'! She started as a 
into position. Operating engineers, for . plumber's apprentice ip 1979 because the 

Meeting the 50 percent instance, don't think wom- law required the trades to accept women; 
women and minorities targets for the En- en should be driving bulldozers. she worked to becomeia master plumber. 
terpriseCenter will boost costs of the $4 . But changing demographics may re- "I was naive," she say~. "I didn't realize 
million project by $100,000. "It's going to . quire new attitudes. Already, some women didn't become plumbers." 
cost more on this job because the con- unions and businesses such as Outboard . : 
tractors have to invest·more in training, Marine Corp. are finding themselves . By BRUCE B./AUSTER 

FRAUD AND ABUSI . . Boston Herald docUmented maSsive mal
feasance in the mD;tority-set~aSide pro
gram for Boston Harbor's $3.4 billion Trying to beat the '~stem cleanup. Denver District Attorney Bill 

W hen F. A. Taylor & Sori won an 
$850,000 contract for roofing re

pairs at Baltimore-Washington interna
tional Airport, it met Maryland's mi
nority participation goals by awarding ~ 
an $85,000 subcontract to a black- " I 

owned firm called Roofex Inc. But 
when invoices from the two firms 
didn't seem to match up, state officials 
began to think something was fishy. , 

They were right. Investigators found 
that Taylor did all the work and Roofex 

.~ '.; . ." Ritter is probing megularities in the mi-
did none, but the firms collaborated in nority contracting program for Denver's 
falsifying payrolls and backdating in new $4.2 billion airport (story, Page 48). 
voices. Taylor also wrote checks to Roof And a Baltimore grand jury reported in 
ex, but Roofex kicked back mosi of the ' 1992 that "widespread systematic abuse" 
money, keeping only a prearranged '., was undermining Maryland's minority . 

business enterprIse program. .. "fronting fee." Taylor owners David and 
Richard Taylor and Roofex President Scams. Some wh'ite-owned firms sim
Alfred Motlow all pleaded guilty in 1991 ply submit false doCuments to win gov
to felony fraudulent concealment. ernment "certification" as a legitimate Jus 
. The headlines such tales generate of minority business. Businesses owned by stn 

ten overshadow whatever benefits set women frequently tum out to have been witl 
aside programs may provide. In1993, the previously owned by their husbands. The OWl 

I 
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Caught in the middle. Police Chief Harmon (right) with Lt. Joseph Richardson 

Justi~ Department has ch~ged ron
struction giant Peter Kiewit Sons Inc. 
with using one minority and one woman· 
owned fum as captive fronts to win con-

n. LOUI., MI••OURI 

BLACK 

AND BLUE 


A tqp cop s painful rethinking 
of race-based preferences

•I 

St. Louis Pdlice Chief Oarence 
- Harmon ne~er dreamed he'd be 

fighting agafnst the forces of af
firmative action. But that was before last 
December, when t~e police department 
announced the results of an exa'm taken 
by of.6cers vying to become sergeants. 
Though blacks made up about 30 per
cent of the test takers, they had only 16 
percent of tbe top scores. 

In a city that is roughly half African
American, the test results put Harmon, 
St. Louis's first black police chief, ~n an 
awkward political position. Things grew 
worse when the head of a local black 
police organization, Dennis Mclin, officers, especially those who scored well 
presented reponers with copies of the on the exam, but the derision of some 
confidential sergeants exam. The ex African-Americans. One letter in a black 
ams, McLin contended, had been newspaper from a retired police officer 
mailed to him after being , called the chief "a ,disgrace 
circulated among white .of- 'IN 1972, 10 PERCINT to your race."St~ Louis's 
ficers before the test -was black mayor, Freeman Bos

O' PROTECTIVI·given. "That's why we tend - ley Jr. (who has feuded with 
to score lower than .IRYlCE WORKERS Harmon over control of the 
whites.," Mclin said. depanment), called,with-

At tbe behest of the WIRE BLACK. IN 1993, , out sucCess, for an inde
Board of Police Commis pendent investigation. 17 WAl17 PIRCINT.
sioners, Harmon launched 
an inquiry and found that 
the theft had occurred after the officers 
took the exam. Because the test results 
had not been compromised, Harmon ar
gued, the scores should stand. That posi
tion earned him the gratitude of white 

Ironically, it was Harmon 
who, in 1980, pushed the 

police depanment to adopt its first·ever 
affirmative action plan, which resulted 
in the hiring and promotion of hundreds 
of black and female police officers. To
day, sitting in his corner office with a 

view of the Gateway Arch, Harmon 
muses on how he arrived at a position on 
race and gender preferences that is "al
most 180 degrees from where I was." 

His doubts.ffrst arose in the mid-1980s. 
-Then commander of internal affairs, 
Harmon began noticing that in its haste 
to meet affirmative action goals, the de
panment was hiring black recruits who 
scored relatively poorly on entrance ex
ams. In discussions with other high-rank
ing black officers, Harmon worried that 
the new recruits would have trouble 
competing with their white counterpans 
for promotions. "It got to the point 
where we were wondering if this was be
ing done by design," the chief recalls. 

Like many blacks who joined the 
force in the 1960s and early 1970s, Har

:.: . 
S 

l' ., .' 

tracts on three Seattle-area 
projects. The firm's attorney 

,says the charges are ground
le~. The case is in discovery. 

"OVersight of affirmative ac
tion programs isoften lacking. 
A recent audit revealed that 
46,out of 65 firmS cenified as 
minority- orwomen-owned by 
the Denver mayor's Office of 

, Contract Compliance did not 
meet the city's criteria. The 

. audit said an estimated $34 
million in city contracts was, awarded to 
the ineligible fums over a three-year pe
riod. Prosecutions or even hefty fines are 
relatively rare, and "that lack of enforce

ment allows and even fosters abuse," says 
Ted Webster, a prominent minority con
tractor in Boston, where enforcement 
bas been stepped up since the embarrass
ing press reports. 

, Some observers claim there are not a1. 
ways'enough capable minority firms to . 
meet a project's goals, so general con· 
.tractors fearful of losing the business use 
front companies to reach the targets. Mi
nority contractors usually don't buy that 
excuse but admit that their cohorts' col- ' 
lusion in such schemes only adds to the 
problem. The result can be a system that 
does more harm than good. 
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mon and his contemporaries had taken 
pride in competing head-to-head with" 
whites even as they fought for affirma
tive action goals. Yet in the 1980s he and 

,his colleagues were noticing that too 
many younger black officers were using 
affirmative action as a kind of crutch. 
"Some of my younger colleagues will be 
loath to admit this," says the chief deli
cately, "but for many of them afftrma
tive action has meant that they didn't 
have to do some of the 
things they should have WOMEN RIPRDINTID is much less important than 
done to compete." 

The main mechanism of ,6 PIRCINT OF TNI 
test scores. 

Next week, the police 
affirmative action in most PROTICTIVI.SIRYlCI board will vote on whether 
big-city police departments to accept or,throw out the 
was something called "race WORK FORCIIN 1'72. latest test results. Either 
norming," reworking test IN 19931 17 PIRCINT. decision could spark a 
results to achieve racial 
balance. In St. Louis, race 
norming worked like this: Some blacks 
who scored in lower "clusters" (groups 
of candidates who achieved approxi
mately the same scores) would be ad
vanced ahead of some whites who 
scored in higher clusters. 

, Mixed emotions. Harmon saw this 
"cluster dipping" as a justified means 
of compensating blacks for years ofbe
ing systematic.ally' held· back 'by 'white 
commanders. But, he' 'also had "mixed 
emotions" about the practiCe, spedfi
cally the way it angered whites who 
were passed over for promotions. So 
did COllgress, which outlawed race 
norming in the 1991 Civil Rights Act. 

After reading the statute, Harmon per
suaded the St. Louis police' board to 
stop cluster dipping. That didn't stop 
some white officers who had been 
passed over from suing for-and win
ning - their sergeant's stripes. 

In the past, what angered police offi
cers, black and white, more than afflf
mative action was that an officer gener
ally needed "steam" (political clout) in 
the form of an "ace" (a political patron) 
to advance in the St. Louis Police De
partment. Under Harmon's regime, 

most officers agree, politics 

lengthy court battle. Mean
while, race relations within 

the department, says one headquarters 
staffer, are "real friggin' tense." 

Yet as old-style affirmative action dies 
in St. Louis, a new and perhaps healthier 
variety is being born. Two years ago, Har
mon began beefing up efforts to recruit 
higher-quality minority cadets. Today, 
disparities between black and white ca
dettest scores are Ii thir,d of what ~hey 

'were in the late 1980s. With any luck, t,ha.,t" 
narrowing of scores should translate.into 
more :promotions for minorities five 
yearsfroin now, when today's I;lidets are 
eligible to take the sergeants exam. 

By PAUL GLASTRIS 

Waiting. St. J..ouis police Officer Gary Wiegert could lose a promotion if teSt scores are nullified. 

LO. ANGIL'., fALI'ORNIA 

A'QUEST FOR 

DIVERSITY 


! 
.	The Los Angeles jl'imes strnggles ' 
"to 'm;irror Ii polyglot metropolis 

, I 

During the 1992!riots, editors at the 
Los Angeles Times rediscovered 
an underutilized resource: its 

black, Latino and Asian-American jour
nalists. They mobilized the minority 
journalists from theit desks and subur
ban posts to cover the violence, prompt
ing reporters to snicker that they were 
part of "the Los Angeles Times busing 
program." Within weeks, Dean Takaha
shi, then a Times reporter, wrote an arti
cle in Editor &Publish~r that stated: "Be
fore the riots, the Los Angeles Times 
probably had more people covering To
kyo than we had cove1ring South Central 
Los Angele's." Takah~hi's biting assess
ment prompted the S<j>-called Newsroorp 
Riot, which spilled into spontaneous and 
angry argum~nts among staffers at the 
newspaper:s downtown headquarters. 

Those ,episodes prqmpted the nation's' 
, fouJ;th-largest daily,;p~per to re-examine 
its news coverage ancl its hiring and pro
motion policies. A U,nity Coalition was 
organized; so was a Diversity Commit
tee. The latter met in/ one of the Times's 
tony executive dining: rooms to draw up 
reforms. Early in 1993, Editor Shelby 

Coffey III (who was once edi
tor of U.s.1 News) distributed 
a now famous "Diversity" 
memo to (the staff. "Rarely 
can a single person, writing or 
editing a story, have the full 
range of experiences to see 
the story from all angles," he 
wrote. Hel adopted most of 
the committee's recommen
dations to/enhance multicul
tural awareness and pledged 
the Times 'I'to a two-year goal 
of making at least half of all 
new hires minority or female. 

Mixed results. Two years 
have passed since Coffey 
launched his earnest, well-in
tentioned / reform program; 
other editors have also sought 
to address the concerns of mi
norities and make the Times's 
coverage better reflect the 
most ethnically diverse me
tropolis in!America. The pa
per haS had some clear suc
cesses; it has hued substantial 
numbers of minority journal

! 
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HEADLINE 	 Agreement Signed on Nabisco Restroom Policy 
Oxnard: In response to sex bias claims, firm agrees to reopen 
previously closed bathrooms but denies any wrongdoing. 
Byline: DUNCAN MARTELL 
Credit: TIMES STAFF WRITER 

DATE 	 02/04/95 
SOURCE THE LOS ANGELES TIMES (LATM) 

. Edition: Ventura West 
Section: Metro 
Part: PART-B 
Page: 1 
Day: Saturday 
Desk: Zones 
(Copyright, The Times Mirror Company; Los Angeles Times 
1995 all Rights reserved)' 

It took seven hours of negotiating, but officials from the 
Teamsters and Nabisco have signed an agreement that outlines and 
clarifies policies regarding restroom usage at the Oxnard plant for 
its female employees. . 

The document requires Nabisco to reopen previously closed 
restrooms, stipulates that 20 employees per shift will be 
designated to relieve assembly-line workers when nature calls and 
expands the two break periods by three minutes each, union 
officials si?-id Friday. . 

In the document, Nabisco denies it committed "any act of wrong 
doing against any employee." 

TheThursdayriight~'talks c;:ameafter·.,allega;;tions surfaced last 
month of policies' that spurred femal'e, employees to wear diapers and 
sanitary napkins in case they could not make it to the restroom in 
time. '. .' .' . . . 

"We fe.el absolutely great," said Scott Dennison, 
secretary-treasurer of the union, which represents more than 500 
workers at the 3rd Street plant. 

"Now, our responsibility is to hold the company accountable to 
that agreement. And we will do that." , 

Still; lurking behind the agreement is yet more disagreement. 
While the union claimed victory, a Nabisco spokesman said Friday 
that the talks broke.no new ground. . 

liThe meeting was really a clarification of· existing policy," 
Nabisco spokesman Hank Sandbach said. "It was a very helpful and 
constructive dialogue. II 

Dennison said in response that such a characterization was 
inaccurate. "Before,. they didn' ,t have any relief workers. Period, 
.. Now they're officially designating individuals." . 

The union stepped in on the workers' behalf after ,about 30 
former and current Nabisco employees, most of them seasonal 
workers, agreed to file a class-action lawsuit against Nabisco 
claiming, ,among other' things, sex discrimination . They assert that 
while men were 'allowed to use the bathroom at their whim, women 
employees were not allowed to use the restroom. . 

Nabisco has, from the beginning, denied the women's claims. liThe 
allegations of sex discrimination are utterly, completely off the 
wall, II Sandbach said. These complaints, he said, "involve a small 
number of people., seasonal workers. Our belief is that they don't 

http:broke.no


,speak for the vast majority of employees" at the plant. 
Attorneys for the women who are preparing to filel the lawsuit 

said they still plan to go ahead with the action. ' 
"The fact that the company and the union have ent!ered into a new 

agreement would not have an effect on remedies that Iwe would be 
seeking for our clients for past wrongs," said Eileen McCarthy, a 
staff attorney for California Rural Legal Assistancel , one of the 
firms handling the case. " " ," . ~ .' I 

None of the women was available for comment'Friday. 
Employees have also. filed claims wi~h the Equal ~mployment 


Opportunity Commission, to which Nabisco must reply by the middle 

of this month. I 


As the EEOC continues t'o investigate the employees' claims, 

attorneys for the women say their case is getting sdronger. 


, "Additional information confirmin9 evidence, of tHe allegations 
is coming in a weekly basis," Gregory Ramirez, lead lattorney'for 
the case, said. " ,.. 

,Noting the irony in Nabisco's denial, he said, 
, 

"Why do you think 
negotiations take so long over something that never happened?!! 
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whether· ardent . . paper 
oe Hitks, the executive director of the 

Southern Christian Leadership Confer
diversity has made it a better newspaper~. are no black tnlmagers the city desk.or 

The changes are undeniable. Among the state desk."· Coffey responds that 
852 full-time editorial employees at the there are more minority department 
end of last year, 19.6 percent were minor- heads and deputy editors today than in 
ilies, up from 10.5 percent at the past: "We don't think 
the end of 1988 and well MINORItiES IN we're at some magic point 
above the national average 
of 10.5 percent for news- NEWSROOMS OF U.s. 

where everything in all ar
eas has been solved. but it's 

room work forces. In 1994, DAlUES ROR nOM 4 part of a process." 
two thirds of all new hires One unintended conse
were women or minorities. PERCE1ft' IN I'''' TO quence of the new policies 

. George White, a black 
reporter who cochaired the 

10.5 MRCIN1' IN '..... is that some staffers ques
tion how hospitable the 

first Diversity Committee, Times is to nonminority 
says the new recruitment efforts "can't journalists. Young white males some
be called affirmative action." The com- times find themselves consigned to dis
mittee's recommendations, explains tant bureaus, filing stories but lacking 
White, were about "empowering the such. staff benefits as health care and 
staff to improve the workplace environ- pensions while they wait for promotions. 
ment and the paper as a whole." Nor is it clear whether the paper's 

Still, Andrea Ford, the local head of coverage of minority interests has im
the National Association of Black Jour- proved.·Newsections have been added, 
nalists and one of the eaper's two main the City Times and Voices, which ex
reporters covering the O. J. Simpson tri- pand black and other minority newS and 
al, argues that the statistics are mislead- features, as well as a weekly Spanish
ing."Walk through the newsroom," she language tabloid, Nue,stro Tiempo. But 
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ence, says he hasn't "seen any sweeping 
changes in the way the LA. Times seems 
to cover stories - or seeks spokespersons 
representing minority communities." 

One prominent Hispanic journalist, 
who asked not to be identified because 
his newspaper has a business connec
tion with the Times, argues that, 
"They're just not a good local paper 
anyway-their focus is on Washington 
and ·on international." On the other 
hand, leaders such as Stewart Kwoh of 
the Asian Pacific American Legal Cen

. ter of Southern Califorriia believe that 
the paper has bolstered its coverage of 
Asian-American communities. 

The Times's record suggests at least 
one lesson: Creating a more diverse 
newsroom is easier than accurately re
flecting th~lives of the 4 million resi
dents, more than 100 nationalities and 
SO-plus incorporated cities that make 
up· the' sprawling megalopolis. that the 
newspaper calls home. • 

.BY MIKE THARP 
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ACivil' Rights Tug of War tion on the Piscataway case, but Reno im 
particular Privately worried about his, 
choice of ~ for taJdng a stand on this; 
issue. Reno is wary of bmng by the num
bers. Briefed on the department's support 
for an affinD.ative-action plan in Alabama 
that used D~ goals and timetables, 

Justice: Taking sides,over how toenforce the law 

11 THE CUNTON WHITE 
House, aflirmative. action 
is political poison.. BJack.s 

would neVer forgive the presi- . 
dent for'weakening the Demo
r:raf.!( traditional commitment 
to civil rights. At the same time. 
Clinton worries about alienat
ing the. "angiy white male" vote 

. essential to his re-election in 
1996. The battle lines are al
nady forming in California, 
where voters may put an initia
tive on the 1996 ballot to abolish 
minority and gender prefer
ences (following story). 

No wonder the president has 
said very little about affirma
tive action. The Justice Depart
ment, however. doesn't have 
that luxury. h enforces the law 
of the land. which clearly pe~ 
mils-and in some cases re
~-minorities to be given 
'preference over whites to re
dress past ~on. Just,
how aggressively the federal 
pemment should enforce the 
Jaw has been the subject: of a 
simmering debate among Jusi"
tice officials in recent months. ••• 
The discussion, which pits . 
moralists against political pragmatists, 
mustrates how difficult it is to find mid
dleground. 

Deval Patrick, cbief of Justice's .civil
rights division, is an unapologetic defender 
ofaflirmative action. An African-American 
who grew- up in the Chicago projects. he 
won scholarships to prep school Harvard 
and Harvard LaW. Patrick's swearing-in 
speech at Justice ("'Give us y01.U' commit
ment to equality ~~:> and we will set your 
hearts afire1was 10 moving that some lis
teners wept. When Patrick learned that 
amton planned to apeak at Martin Luther 
King Jr.'s birthplace in Atlanta last month 
without mentioning civil rights, he quietly 
refused to appear with the president. . 

Patrick's sense ofprinciPle collided with . 
political reality last year when he took on a 
reverse-discrimon case in Piscataway, 
NJ. Faced with declining enroDments. the 
sebool board had to decide whether to lay 
off a white. teacher or'an equally senior 
and qualified black teacher. The board 
chose to keep the black teacher to promote 
racial diversity in a school With few min0r
ity .&.culty members. The Bush Justice De

partment had gone to court in 1992 to 
oppose that decision, but Patrick reversed 
course and committed Clinton's Justice 
Department to defending it. To Patrick. the 
school board's affirmative action was be
nign: it did not iDvolve quotas, which he 
says he "seoms." 

Conservatives, however, reacted furi
ously. Patrick was pegged as a "quotalov
er," and nastier critics began mispronounc
ing his first name (De-val) as "Devil." In 
public, both Clinton and Attorney General 
Janet ReDo tepidly endorsed Patrick's posi-

NEWSWEEk POll . 

Jleno inteIject:ed. "I thought we 
didn't do that." At ,Justice, the 
JPke is that the administration is 

. ~er to have civil-righu laws; 
aggressively enforced-as long as DO one knows about it. 
I It has fallen to RenO's num
ber two, JIlfuie Gorelick. to lead 
fbe ~ for a compromise 
~c:J,{d.Ano-nonsenseman
ager, 'Gorelick is credited with 
pringing order and purpose to a 
bbaotic department. Her per
$onaJ. goal is a "mce-neutral so
~ety. I don't like numbers 
'games," she told NEWSWEEK. 
rrhougb she is a Democrat and 
friendly with liberals like Pat
Irick. her own views on affirma
tive action are moderate 
conservative. 

t...... hlstorr: Sick with the I 
flu over Christmas, Gorelick : 
read up on the tangled history . 

. of affirmativeaetion. Thedeci
sions of the' .... U.S:. Supreme 

,~d:jus!'!shaU:cl=
sanctioned the use of· racial 
preference, they have been con
fusingly divided over the pre
ciserules. 

Gorelick wants an approach 
that is narrow and carefully calibrated. She 
would back aflirmative action to remedy a 
clearly detnonst:rated wrong. like a history 
ofpast dis6imination against minorities by 
a state ag~ncy. Or she would back it to meet 
a parti~and obvious need, like integrat
ing a white police force in a mostly black 
city. But she is skeptical about using it for 
general g~ like making society more di
verse or to overcome the long-term .effects 
of siavery1 Gorelick was away last summer 
when Justice took on the Piscataway case. 
'lbough She publicly supports Patrick's 
stand, ~er ,Justice officials say that she 
Would not have chosen to intervene to de
fend the JI.yoffofthe white teacher.Because of her caution, Gorelick bas 
been aaiused by 80lDe civil-rights Jaw. 

-=~ yen of seIling out. Meanwhile, other Jus. 
tice officials-and lIODle White· HOWl(- 11" ..." I''''a.· aides-Would like to cut hack severely or. 

Have we gone too Jar.in pushing equal 
rights.in this country'? 

......... .." ." _151" . afDniIative action.· Ofticial1y, the JustiCf 
"maSMIJIJIOL Departm~t has reached no overall posi. 
I'01l nm HN'IWI!D PoLl. __lUIIVEf - AlSO> d til the li-1 
aA21!S Tl!l.EPHOI<ED 1!8 ADUUS, DlCWDIMC; IP AnlCAH· tion. An, un' po . tiCllLl r:rosscurrent: 
=='=~.:::.=:.::..;,t~:=. subside, the Clinton administIation will h! 
AMDliCAHS. TIll Jr&'\l/SWE1IX POU. ~19!J5" --.DIe. taking aflirmative action 'one delicate CBS. 
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The End of Affirmative Action I 

Public Lives: A NEWSWEEK columnist says we may be hurtling toward 

the most sensitive point in race relations since the 1960s . 


W 
By JOE KLEIN legislative initiatives in Washingtonand in many states, almostall of 

AllD ~NNERLY'OWNS PRECISELY HALF OF A I..AND- which are likely to D8ITOW the use of racial preferences. 
use dhnsulting firm in Sacramento. His wife. nene. In fact, we may be hurtling toward the most sensitive moment in 
ownslthe other balf.1n the perverse world of racial American race relations since the 1960s-mo? sensitive, in some 
prefejence potitics, this is a rather dramatic statement 'Ways. because a reduction of perceived ~s" seems inevitable. 
ofm@-al principle. Connerly is black; his wife is white. The reaction of the black community is )ikely to be cold fury, 

"'Ifl were to ~:say, Sl percent, we could make a very Dice piece incendiary rhetoric-and 8 deep sense of)lfespair. "You are putting 
of change," he sayS. Connerly & Associates would then be a minor.; a formula together to maintain white America in total control so 
ity-owned com~y. A conga line of white contractors hoping to do that racial-minority A.merica can neverbe part of the system," Willie 
business with the state of California -and needing to meet affirma- BroWn, the state As,seinbly speaker, has said. The response from 
live-acti,on guidelines-would come courting. In fact, ~ do now. white America is \ikely to be 8 disingenuous and &tightly srilarmy 
-riley ask me to go into business with them to be their minority call for 8 . "colo~d society." This will be especially galling 
partner,"Connerly says. "Look, 1was born in Louisiana. I remem- .when it comes, lD'it so often does. from some of the same people 
ber drinking from 'colored only' water fountains. Tbat waS de- whotried to block "colorblind"civil-rightslegislation80years ago
grading. But this is almost as bad. I won't be defined as an 'afIirma- and who routinely oppose most dorts to help the poor now. 
live action' businessman. I' . But ifthe journey seems . 
'W'aDt to be judged by the' destined to be ugly, itmight 
qualitY ofmy work." also prove cathartic. "We 

But Ward Connerly is mightaswelllookeaehoth
more likely to be remem- er in the eye and have it 
bered for the quality ofhis out," says Shelby Steele, 
ideasthaIlfortbequalityof the black essayist who has 
hiswork..As a member of • .written the most psycho
theUmversity of Calif or- . '. logicaIly astute analyses of 
Ilia ~ of Regents. he thisdilemma. "Wemightas 
is leading a campaign to well talk about white guilt 
abolish racial preferences and black dependency, and . 
in the state university sys- how disastrous both have 
tem.AvoteWillbetaken in . been. We might as wenend 
Itme. His effort is the first the delusion that white 
ofmany. the beginning of 8 people have it in theirpow-
historic tum in America - er to save us." 
the probable endofthe 25- Political tide: Affirma
year attempt to make be- live action hasn't been a 
nign, remedial disf:ine.. total failure. The initial im
tionsaccording to race and pulse certainly was noble. 
gender. ..Affirmative ae- It crystallized a public de-
lion is dead," Connerly .sire to break down bam
says. "We are negotiating . , want to be judged by the quality of my wort·: nene ers, to include those who'd 
the bmia1 rites." . been excluded in the JlBSt. 

It's been a curious quarter-centmy. Affirmative action-the ae- Over time. it bas beOOnle socially impossible to run any large 
cepted, ifim~:thorthand for ethnic and gender preference institution-public or private-in a racially exclusionary manner. 
programs-has insinuated itself into every aspect of American But there have been negative consequences as well, and an inescsp" 
public tife, and much ofthe private sector as well. 'I1rls has been 8 able conclusion: discrimination can't be cured by oounterdiserimi
profound and extremely ci:mt:roversiaJ development, not least be- Dation. It is not only divisive but fundamentally unfair, and, in some 
cause the poticy has evolved in virtual silence. with 8 minimUm Of ways. the results are more costly for blacks tlw:i for whites. 
democracy-almost entirely. by ~live order and court flat, al- No doubt, the rush to overturn affirmativeaction is a result of the 
most never legislatively: almost never the result of 8 public debate. recent potitical tide. But there are better reasons than white resent
Tbat, however; is about to change. In California there will be 81996 ment -andpolitical expediency-for ending thil policy now. 'I'bere 
ballot question that would forbid the use of ethnicity or gender "as 8 is the subtle. stigmatizing impact on minorities-the anguish Ward 
criterion for either discrimina~ng against, or granting preferential Comlerly feels. There is the iristitutionalization of different, lower, 
.treatmentto,anyindividualorgroup."Thisquestion,alsoknownas standardsforblacksandLatinos.allowinganillusionofprogress,an 
the California Civilrugbts Initiative (CCRI), is likelyto dominate the illusion that evaporates quicldy, and cruelly, when the beneficiaries 
1996electionyear-includingthepresidentialcampaign-lDuchas are forced to compete in the real world. There is the disastrout 
the anti-illegal-immigrant qliestion (Prop. 187) dominated 1994. impact on civil society when the fundamental American notion of 
PracticalJyno one in Californiaexpects ittofail. And even beforethe individual rights is supplanted by "group entitlement." as in the 

. CCBI campaign beatS up, there will be Supreme Court eases and racial gerrymandering that has re-segregated e1ectoraldist:ricts ba 
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abuses we didn't contemp~e. ~~«you eliminate 

over this. splltting the llberal base (minorities, feminists and public 
employees)and more moderate Democrats. Bill Clintonissuspend
ed in between. his re-election held hostage to this issue, a scenario 
that is already the subject of nonstop band-wringing within the 

all doors remain open. He cannot equivoc!ate; his standard musby 
two-step will nat suffice. There is more at stalte here than a presiden
cy. The most basic American idea-that P.eople from all races and 
religions can.coexist as equals-ma" be oil the Jine. • . , ,~ r 
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. :.,0De out of the 280 black 
",; ;.appllcants to [the Univer
.,,~ ·:tdty ofTelW Law School] 
, '. :in 1992 bad a score high 

enough" to be' admitted 
without~ a l'8cial prefe~ 
ence. Those who do get in 

, are often tossed into an en
.viro.ntwhere they can 
DOt succeed. The conser
vative black intellectual 
Thomas Sowell has called 
the phenomenon "'mis
matching" -students who 
might do very well at their 
local stale college are ac
~pted into elite instit\l" 
tions where the compef:i., 
tion for grades is intense .. 
Asofl998, two out ofevery 
three blacks who entered 8aldce:Protestingthe1978decision allowingraceas afactor in admissions ~ them to compete in 
college didn't graduate. 

'Ibe California C:Ml Rights Initiative bas its roots in the bizarre 
l'8cial politics of the stale's publlc university system, where the 
blatant recruiting ofminority faculty members, regardJess of merit, 
led two relatively obscure academics to take action. "But the thing 
that really got us," says GlynD Custred, an anthropology professor 
who is one the CCRI sponsors,'''"was when the state legislature 
passed a biD that would have mandated at,':'~ same propor
tionasthepopulationofc8lifornia-for '.' andgradualion. 
Thank God, [Gov. Pete] Wllson refused to sign it." . 

Custred and his cosponsor Thomas Woods are suddenly very 
p:>pular. Republlcans, DOt surpris~, have embraced their initia
tive. More titillalingis the Ilurryof privatemeetings CCRI nsors 
havebadwith Democrats. There isa possibilitytheparty7shatter 

the South. 1bere is, 6naIly, ~ty: most of these 
pa\lf.lIDDs haven't wotked very well-at least in 

IshclCkE!dby some of the 
ftHml•• wt,n'llrinli tlnlmnnm1tinatbis," says a Demo-

Should there be special con- of some, it's politica1 
sideration for each of the expediency. [But) a lot these programs 
following grOups to increase just don't work. " 
their opportunities for The. crucial figure be Willie Brown, the 
getting into college and powerful state Assembly . who is hoping to 
gettingjobs or promotions? move over to the state Senate in 1996. Brown is 
(percent saying yes) . opposed to CCRI, "but Willie bas to think about 

publle-sector areas like the granting ofcontracts, 
and in semipublic areas like college admissions. (A 
ease Can be made that private, voluntary efforts by 
corporations have succeeded and should survive
but these might be legally cballenged by amsemr 
tives as well.) 

..AfIirmative action is a gravy train," says a Los 
Angeles publlc official "It's become Iiway for black 
JKlliticianstotakecareoftheirfriends.Opportunity 
doesn't expand. The same, small group ofbusiness
men benefit every time." Of course, it could be 
argued that this generati~ ofblack mayors should 
have the same right to e~ their cronies as'earli
er, paler pols did. But theJegitimization ofgraft is 
hardly a worthy legacy ~ the cMI-rights move
ment. It makes for em~ing lawsuits-the 
latest is the Adarand ea¥, DOW before the U.S. 
Supreme Cow1,in which Iiwhite, fami1y-owned business in C»lora
do low-bid a highway contract and lost out to a Latino-owned 
company, which took advantage ofan affirmative-action bonus. 

Racial remedies haven't worked very well in academia. either. 
1'be Bakke case in 1978 establlshed race as one factor colleges . 
may consider in admissions, but it clearly bas become more impor
tant than that. As Jeffrey '. 
&sen recently noted in 
1'be New Republic, "only 

_ ur:a.ms 
IIacb 8296 21" 
Women 8296." 

IIIIpanIcs 1796 ~ 
AsIans - .' -
IIItIwe AmerIcans." It"'I'IIE_IOI.I.........,. '99S 

__________ . 

CQDege." 'Ibere is such a 
program-Upward Bound, which uSes student volunteers from 609 
diHerent colleges astuton. The bad news is that it hasn't been very. 
effective: while 88'percent of the Upwa'rd Bound students are 
accepted into college, only 25 percent graduate. The ~ost convinc
ing replacement for affirmative action _tbe to guarantee a first- . 
rate education for every poor child in Am~-but that wouldn't 
come cheap, and it would be money wasted without steady, respon
SlDJe parental involvement.'I . 

In the end, leadershipmust alsocome frOm the president. Affirm
ative action is· likely to end on Bill CliDton's watch. He bas a 
responsibility to make it clear-now,'befox'e the court eases. before 

.the California referendum heats up-why ~spollcy ~ failed and 
what the country must do next to bind the wounds and make sure 

. or severely curb ... then What? 
'Ibe"'then what" is :'Y-~~The ~ sin-racism. born of 

slavery-remains an ~ outrage. Jf affirmative action is 
rejected, there is a need to &pnd an emphatic message ofcontinued 
inclusion to the black ~unity. But bov.I? One way might be to 
insist that discriminati0l be punished se;verely.. There could be 
serious, high-profile "sting" operations against businesses suspect

ed of bigoted practices. 
TJ:iere could also be a sym
bolic leveling of the play
inI field from the top. the 
elimination of ''legacies'' 
-affirmative action for 
th~ academically disad
~taged children of alum
mj(abOut i2 percent of all 
admissiOns' at elite col
leges). "I tbiDk we should. 
de! the opposite," says 
Ward C»nnerly, "and give 
a break to students whose 
P¥ents didn't go to col
Jeie." c»nnerly also fa
vOrs a fonn of affirmative 
~on by economic status. 
"Not lower standards," he 
saYs. "but outreach, an 
effort to identify promis
ing youngsters in pOor 
neighborhoods and pre

practica1 politics," says on~ California Democrat. 
"IfDemocrats get wiped o.trt by this he won't con
trol the S~!Date." Last week Lt. Gov. Gray Davis, 
the highest-ranking elected Democrat in Califor
nia.. signaled that his positi9n was ... in transition. 
"There aren't any sacred. cows. We should re" 
examine every program... Ihe told mv"We know 
that affirmative action bas ~ problems. 

J, 
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ILocality.Pay. to.Be.ReViewed~asBudg~tIssue; I 

. 1 

By5tepbenBarr L ( .. OPM'atld the estimated $30 million '~ 

........J'IIItSldWrlla' ; ", in budget savings that the Office of
 
. . . . ',' . ,. . . Management and Budget expects . J 


,'; Rep.,Jolu1'LMka'<.R.FIa~.dudr.A," "~', ,.. '. fl", '~PMtogenei-ate'by"privatizing"its: 

IIIID o! the H~ civil serVICe sub- .''f/yJ localitypay' " lD~e~tigations of employees and 


===~~~'!:, I .'r~!ew may:'no!'!'e:: >,traM;;::~'.te~'~the·~ ~ 
ployee compeD$ltioD and beaefita, I comn'e"nd In t,me . : recetved from three agenaes raising 'i
Joduding the "locality,.,. formulas I .' 't;, .,. ~;;.:T"I '. 'questions about the plan; The Trea··. 


' designed to boost love,ram~t I 'fi,,;,;~the .GOIn ; \'. '. '< .' . '.' ., sury'Department, for example: aaid.·, . f 

. wages in 27 areas of the nation. . I . ~ 0.,. 'C, •. , ; L.i: : • ·.the proposal "'would have a.u,nm.., ,1 . 

!.' "W~'J:e cIefiDit:eIJ lookiDc at it,- Mi- ! budpet .but ,::n;;"~':'1 !. ~~ adverse im._ upoo'o:ar 8Uit- ii 


[ .'caeaidoflocaJitypay.iDputua " ..",.0' ':.,:,," .,' ::.abilityandsec:unty,program.,. ) 
:' ~..zeIated ~ But ~ said he : 

I 

'. "we Te de-l:nitelv .. ;. ..' Mica, saying be wanted to, eR!IQI'e,1 
CGUId DOt predict whether the sub- ! . . ' .•," "J .i 'J '. "., that the proposal would save blXpayer 

: '~ee review would be ~- ! ."loOm . , at it.'~. :'.,: ": ':: do~ pressed OPM ~ James ~,.
,', ed In time to make rec:muneadltiOaI : "." ":~i "II ....;' :' '.,;8. King about ~ the sav.mP woUld .1 
!,:,to House ~~~ ! j,' ..:../;' ....Rep.John~~~.~~:.:~t!.be obtained. King said the.'questions 1. 

.' manjolm R. JCasich (R.()bio), who ... " .' ':': 1:. ',,','! .' :;:;" ,,,,., •. ,.,,.';.,,l· 1./ ,'~ ,would be referred to White House 
.' t.eDda to preaenta GOP budget featar.. ~ • '" .' l'·' ' .. ,i~': ' ,i ." : .'.' '.',~.i,';~r ./~: budget .officlal. and he noted that . 
• ·."".. ..1........ ~.. _A ....... ......a.... .:'1'1" .' '.' . .... '. .. •. ' ...·'···;·1· ...·'·:,:·· ····'·'agen,.., ...-were at an'.........a..ot .. _ '. 

"''''~~''''''''~i1IJ'."" ,.;\. :, ' . . '. '. '!'.,\ . ,.; ;,.:' l·II" ....;.;" ~ ... " " .... , "'oJ;.,....... ~I.J filMI6"". •... 


. '::Mica's.remarkacamedurin1a:.! '. 0: ,'. ". .•. ......,..;: . ,',' I':; :',.'Yi:;:"·:IJ:·;.'.")f/ Quthe~essedthatOPMhas ... 

:. IRak iD aheariDlCll the CJInWft .. : tratioft-;-is Intended to help c:kISethe ':'. 'ma~g federal]ob descriptitms.:.,.,dergone ~significant dowJlsbing" aiace ,~ . 

.:: ministrJtion's restructuriDg of the , I, ...,gar/' between white-coIJar federil ~':; With in.~'vate.secto~ counterparts~::.r:bb~. 2~~~ago,~ ()PM's s,taff.. :J 

: ,Office of. Personnel Management·· workers and private-eector employees ,II One memal administratiOn anaIysiS!'i']:Ias ~ CUt from 6,944 to 5,341 em-- ' 
/,·(OPM)•.~ aides saki Iat-., l"~ ~ where ~ wages tar:(d.8!Iid ~~n?r sOme !ederalj0b8.1!ouId,:~<~Ployees!KiDg,said;~ about 40.per. " 
J: er'that tlie.reviewarewout of the:., .similar jobs 8J:e higher: than goveI'1)!,', end up,bemgtoo high.":'. ~."." . ',' '/'ceftt of"~ ft!duction m~.; 
~., HOWIe Repubtican searcb for budget ., .. 1ment pay, During the last two years. . \' '. The'President's lastm. 'budgetS: ii-:'and middle minagement tanks. . 
~:lsavinp and from Mica's desire to. !Washington area employees received"~; hive been silent onthe.iaaue, but' ..' . Subcommittee:.~did not ., 
;~'conduct oversight heariD,p OIl cOm- i locality raises totaling 5.45 percenL \;, .. Congress has appropriatedmoney;to·, ,;aeem interested in abolishing 
~;,pensationistUea. "It isnotoar.stated. i. Formulai' setting locality 'pay i keep locality pay alive, althoughnot i . ,OPM-a/ltep80me critics.have _ 
",: iDtentionto cut federal pay in'1996: !rates are based on sUrveys by the .. : in the amounts needed tomatcb' . urged-and twowi~former 
~\a GOP staff member aaid. 1ktt we ~ Bureau of Labor Statistics. In it. 1 what the Federal Employees PaY,;OPM directors Constance Homer 
'c1o want to look at some of the pay- . ' first budget, the Clinton administnr .;.; .Compaiability Act requires." '.' : ~..atld Dorlald Devine-saki.the goy. • 

setting mechanismli." . lion contended that the methodology. . Vesterday's bearing did not delve' emment needs, a central· persOnaeI. , 
Locality pay-aafted by a IJemo. used to calculate locality pay was.': into federal pay policies. but focused :. r~ffice·to oversee and protect the u,.. :'!'::~ 

-. aaticCongress and the BualudminiJ. flawed, in part"because of problems'" on a proposed reorganilation oJ~)tegrity of the civil servic.·If8tem." .; "t 
. . , "':;~' ~ ",. . :;). ,r ..:: ,.~''':)'':'''. Vt • ..:.~J. ·~d·.l~~tJl .~;j.ii".., ..\ ~,' .~":'.l;:\~·: \:.-;/t i,:·.s;".it,::q.i:;)~!' -:1 , 
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·;GOP-:wantS'f~ffirmative action reviewed. on,.Hill 

,;f. _ ~·, ... 1 ';\\' \ •• ',' , ," • " ,.' ... . '. 1 '~.'".:, :.~~. ''.,' ~,~}. '. 

, . :. Clin+o'n ad..-~-n~l"'f-ratl·on· b-:llCks Mice gender pre.t.e-r.ence' '.. , missible even when the employer .~~~~;'~E~man . ::, l) IUll.lR)l U 1.U, 1~ 1. ' . has no history of past discrimina-, 
,~. . I " I··.. '. ..'. ." . . . , , .tion. . I• 

:..,:. Decrying ~'special rights:' Rep.:i-'. tie the\ylyitShould, be livAmel':' . Mr. Mellor said that after a agenda in an effort to r.!direct the '. e ~e Chevy Chase Bank case, ' 
~!JohnBoehner,chainnanoftheRe,,\,;\ica:""'/ .:>',. .".,:;"".' briefing last month that high- , Clinton administration's policies 10 which the department repudi-: 
}opublican Conference, said yester-··::'··: . On.,DeC. 22, Mr. Dole wrote to lighted the .problems . of racial . on quotas and racial preferences.' ated the bank for not ·having . 
'.day both the House and Senate wilr.~ ,i Danrel P. Mulhollan, directOr ofthe preferences, the institute was con- . Rep ..Bill Goodling, Pennsylva· enough branches.. in, predomi~
"review aftlrmative-action laws. . L Congressional. Research Service, .. tacted by dozens of congressional nia RepubliCan and chairman of nantly black areas. The depart

. "We are gOing to look at affirm- . :.: asking for" a comprehensiVe list of: offices,including Mr. Dole's. . the Economic and EduCational ap,.mentimposed an unprecedented : 
;; .ative action. Has it worked?" asked; every federal statute, regUlation, . "They ranged from mildly inter- portunities Committee, said the quota:.It mandated black employ- . 
; theOhlo .. Republican. "Govern- \. programandexecutivednierthat· ~sted to seriously wanting .to hearings may lead to amending eesatallievelsofthebank'sopera-,
;,.ment is to ensure that all Amer- t,. grants a'preference to'indiV;idUals Change policy:' he said.' civil rights laws .or drafting new. tion, advertisements in black pub
::icaos' hav&·a fair opportunity. ..• ': .. on the basis of race/seJ;;o1'l8tional . Any legislation or hearings on legislation so that race-based fir. lications' and. radio·~olls;-f.md--J-
JNeshouldIi~tbegivinganyoneape.. . origin, or..ethnic backgtbund." , affirmative action in the Senate ing is no longer permissibl~. . marketing to Qlack real estate' 
.,ial,Rgb,~spe(;tld...(;Qru!~t!0DS.\c>: Clark~~n·:;~inej'~Mr.. :,pol~'s; ~uld go be.fore tl;J.e .Senate Ju~. .' Rep. Henry J. Hy~e III, Illinoisagen~s.• /~ . ...... . 

i \pVerthe'rights~1>t'qIhel" Arii~~.JIl)okesmj,p,"lIajd'11.,.,.expecu:n8 claryCommlttee,ch81redbyOmn Republican and chairman of the ',; ASKefYyesterday .whethe~ Re
'leans:';. ; .. ': '. :'. .:;::s":.;,.:,. '. >:L..l1:tEr'trrftfrmation later thfs"lnontn,· ..Hatch, Utah Republican. ..... House Judiciary Committee, pubIiCansfear that opposing racial ' 

.' .. 'MajontY Leader BOD nole;K.arl~.\: 'b\JfO,eclined to say what precistHy J.eanne Lopatto, press secretary singled out two "disturbing devel- and . gender preferences ieaves I 

.;sas~epflbliCan.expresSedsimi18~:~:',:;M?;i:)olewilrdowithit. :.,'. for ,the committee, said "he is opments" in the Justice DeJ?art- their party. vulnerable to charges
: i Vi.'.eviIS ,sunday, ,on; the" ,TVc.,l.iew~·~.~f:' ,:. Wibi4m Mellor, president of the, watching:' but ~r. Hatch has nC?t ment's enf~rcementof CivUriPht.S: of bigotry, Mr. Boe~er replied: 
: ·'.show ~'Meet the Press:~ . .: :> ~,:; ~;'>Institut~r Justice, alibertarian, scheduled heanngs because he IS . e The Piscataway, N..r.; case in ",The Congress, is gomg to look at 
1•.,.'~'Hasit'haa.an adverse~a·re.:.<:tthii1k tank,·'tliat OPposes\racial ,. "concentratingon.thingsofhigher which a white high school business this, and I also think.it's,prettY 
j'verse,reaction?: Why did ~2·per-;.";\';prererences. sSid Mr. Dole's inte~ . priority:' including ·the .balanced- teacher was fired based on her clear that the Supreme Court is 
~ >cent .of white niales vote Repub-'.;:. est adds inomentU'ftl:to civil rights' budget amendment,. crime and race. lfnder President Bush, the going to be looking at. this; Be
: . ·Hcad in 19941"Mr. Dole asked. "It's !" reform. . "...... term limits. .'. ". Justice Department argued that cause I'm not sure that affirmative 
i,;.beciluse;of things like this,'where ,;.:; '1 "Doh~.is.far'too·experiei:lced a On the House. side,things.~re the teache.r was ~nfairlY discrimi- action in and of itself would meet 
' :.sometiin.'es the best.:QuaI.ified per'..J.:Ik»Ut.ician to raise the issue of this moving: Last mon~h, two House nated a.gamst ba~ed on her race. t!te constraints of < the Constitu· 
: son does not get the Job because he. i" volatility' .without serious intent " Repubhcan committee chairmen-'" The Clinton Justice Department tion:' .... .. ' 
, or she maybe one color. And I'm'. r'; he said ,iThere is seMous mome~~ said they win hold hearings on the reversed that position and now .ar- elAurie Kellman contributed to

[ beginning to believe that may not ,.. ,tUrn."': '. " .' Justice Department's civil rights gues that race-based firing is per- this report. '" ,;." 
'. ." . '.'" i,'., 

L~ 
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News 

Shipbuilding 

STEELWORKERS VOTE ON TENTATIVE PACT 
AT NEWPORT NEWS SHIPBUILDING FACILITY 

Members of the United Steelworkers of America 
were voting Feb. 6 on a tentative' agreement with 
the Newport News Shipbuilding ,~nd Dry Dock Co. 
that would provide the 13,000 production and 
maintenance workers with thr~e lump-sum bonuses 
over the life of the 50-month contract. . 

Voting on the pact, which w'ould replace one thal' 
expired Feb. 5, was scheduled to continue until I 
a.m. Feb. ? at the union, hall near the Newport 
News, Va., shipyard. / . . 

The proposed contract /caUs for a ratification 
bonus of 5 percent of a year's straight-time wages, 
followed by a 4 percent ~onus in July 1996 and a 3 
percent bonus in Decemper 1997. 

A managed care heal~h plan would become effec
tive July I, 1995, that features no deductible, lower 
copayments and a loWer out-of-pocket limit than 
under the previous pl~n. About 97 percent of doc
tors already being Jsed by employees are in the 
network, which will/be administered by Blue Cross, 
according to John Greenlee, a union staff represen
tative. Benefits ",buld be paid at 90 percent in 
network and 70 percent out-of-network, he said. 

Employees wopld pay a ·SIO copayment for office 
visits. The maximum out-of-pocket expense in-net
work would be/S500 for an individual and SI,OOO 
for a family. / . . . 

Monthly pension ben.efits would be raised by SI 
to S23 per year of'service effective Jan. I, 1996, 
with two ad,ditional SI increases over the term, 
taking the qenefit to S25 per month for each year. 
of service. i '. '. 

Life ins~rance would be increased by S2,OOO to 
S24,OOO i9/February 1995 and by another S2,OOO in 
July 199b. Accidental death and dismemberment 
benefits fould be raised by S3,OOO to SI5,OOO. 

! 
j The contract would add successor language in 

case the shipyard is sold. Language also would be 
• 	 added roviding that the union be informed about 

shipy rd operations including contracting out. 
N and expanded seniority, protection would be 

prov ded, according to the union. In case of layoff, 

ee from his/her previous job function when skill 
a ability are relatively equal. . . 

Beginning next ~ear employees would receive 10' 
. p,ercent less annual leave while new hires would . 

earn annual leave at a slower rate, according to 
Greenlee. Employees on the payroll prior to Feb. 6 
would continue to receive 40 hours of vacation in 
each of the' first and secohd years. In their third 
year, vacation wOl,tld b7,reduced from 80 hours to 
72 hours; in year five jt would be reduced from 120 
to 108, in year 10 from 160 to 144, and In year 20 
from 200 to 180 9o'llrs. New hires would receive 40 
hours in their first through fourth ~ars, and· then 
they would g,{ the same number of hours as cur
rent emplo,¥ees except they would not be effective 
until ~hei~fifth, I,Oth, 20th, and 30th years, Green-
lee said; : .. . 

A company sPokesman declined to comment on 
the p/oposed contract pending the outcome of the 
ra/cation vote. 

Age Disc,imination 

FORBES' SECRETARY MAY PROCEED 
WITH AGE BIAS SUIT AGAINST BOSS 

A 65-year-old secretary to Malcolm Forbes Jr., 
who was' discharged because of an allegedly bad 
attitude after· her boss, became chief executive offi
cer of the company, can proceed with an age 
discrimination suit against her former employer, a 
federal judge iil New York has' ruled (Barton v. 
Forbes, Inc., DC SNY~ 93 Civ. 0994, 1/4/95). 

Rejecting a summary judgment motion by 
Forbes Inc., Judge Peter K. Leisure of the U.S. 
District Court for the Southern District of New 
York concluded that alleged statements made by 
Forbes and two other cpmpany officials ··may rea
sonably be understood as reflecting age animus," 
and were. sufficient to allow the claim of former 
secretary Anne Barton to proceed to trial. 

The court conceded that the company had pro
duced evidence' that Barton was fired because she 
had a poor attitude and was not "sufficiently coop
erative" to assist Forbes in his new role as CEO of 
the company folJowing his father's death. But it 
determined that enough question of fact over the 
situation existed for the case to stay alive . 

Barton was hired as a secretary to Forbes in 
1978 and worked for him until August 1991 when, . 
shortly before her 65th birthday, Forbes fired her. 
Barton alleged that she was fired because of her 
age in violation of the Age Discrimination in Em
ployment Act and state law. The company asserted 
that she was fired because she had a bad attitude 
arid 'was "not suffiCiently cooperative to 'enable . 
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Backlash ~gCli~~tAffi~dti~:Adi~~;A"larmsAdvocates 

By S'!EVEN A. HOLMES . supporters ofafflrmatlve-actlon pro- ':.-:,,-' " ,.,.:... .::.. , - ~ ,~j ,.;;';,-'c>';' '. -'~I__. . 

SpecIllI ... TheNewVorltTI...... grams. During the Bush Admlnlstra-. bilL" 1'hEi measure overtu~-'~-" '- 
WASHINGTON, Feb. 6 _ For s~p- tlon, backers of ,a' civil rights bill' eral Supreme Court decisions that ' 

porters of affirmative action, these Yiere stymied for nearly two years had made It harder for membe,rs of 
a~ nervous days. " . . ,by former President George Bush's . ~inorltles and for women to win job-

A proposed ballot initiative In' Cau
fortlia that would ban racial prefer
enaes In employment and education 
enjoys widespread support. Two 
Federal couftshave struck down a 
University of Maryland scholarship 
pqram exClusively for blacks. The 
Supreme Court will rule this term on 
tJ1e.constitutionality of a Federal set-
aside program. And, leaders of the 
R!Jlublican-controlled Congress are 
murmuring about taking a hard look 
at=Fedetal afflrmative-aCtio.n poll-
cif!S'., . ' . .' 

"There Is an uneasiness with the 
way this Issue.!s being approached," 
said Theodore M. Shaw, associate 
dRector-counsel of the NAACP ~ 
gaL Defense and Educational Fund 

, 11ft:!! '. . 
. .TIle jitters among minority and, 
women's groups were heightened 
ewer the weekend when Senator Bob 
Dole of Kansas, the majority leader, 
~rd he had asked the Congressional 

,Rt!Search Service to compile a list of 
"811 bills that Involve preference." 

While sl4estepping whether he 
wtIOld support the elimination of 
preferences based on sex or race, 
t.U;, Dole, speaking on Sunday on the 
NBC ,r:ews program "Meet the
Press, did express reservatlo.ns 
a~t them. . 

You know: the people In America 
now are paYing a price for things 
that were done before they were 
.bOm." Mr.. Dole said. "We did dis-

It.:. was wrong. Slavery was wrong. 
Bbt'should future generations have 
topay for that?'" 
!;.Atdes to Mr. Dole' said that the 

Senator had made his request to the 
Qongresslonal Research Service In 
laili December, and that he expected 
mtanswer by the en4. this month. 6fBut. Republican leaders In the House i 
and the Senate say that no legislation' 
regarding affirmative action will be 
,conSidered until both chambers have 

characterization of It as a "quota : discrimination suits. 
bill." And that was when both House' Now: several Repl.lbllcans are ea

,of Congress were controlled by Dem- : ger to app,rove antl-affirmatlve-ac
ocrats historically more sympathet- ; tion measures and to dare the Presl

. Ic to affirmative actiOn. . ! dent to veto It If h~ does, they are' 
"-Certainly the political landscape '; confident he wUllose support among 

has changed," Mr. Shaw said. "The', white men. Ifhe signs It, on the other;' 
prospect of Congress opening up af-' hand, his support among black vot
flrmative-actlon programs for re- ' ers and Iibe(als will be Jeopardi2:icf.1r 
view Is one thilt is a oause for con- I "In my view It's a no-lose proposl-' 
cern. These Issues are very complex ~ 	 ,.
and sensitive. The courts have tlon ,for ~epubll~,.. Mr. ~.~ 
struck a balance that allows afflr-I 

t 

said. ,. ;-,' " ,~i.
matlve action In limited circum- Some' civil rights leaders. Conti- : 
stances. But the political process dently say that attllcks on aftirma
and the nature of political 'discourse • tlve action are nothing new and that : 
these days do not insure these Issues f ~uch attacks have been beaten back i 
will be dealt with In a thoughtful and I m the past with support from Demo- '" 
sensitive way." , . !crats and Republicans alike. ' . ,; 

• With the Issue bubbling just below' Civil rights advocates say they 
the. surface, the White House has . hope to mount a large-sc;de public 
established an Informal working , education campaign to counter what 

,group to monitor developments and ,i' they consider are the I'(lyths of affir
'to coordinate the Administration's \.: maUve action. Ralph Neas, the exec
response, 'said ~ senIor White House r utive director. of the leadership Con- . 
official who spoke on condition of j ference on Civil Rights, said: "What 
anonymity.· , . , 

The official emphasized that the . 
group was not "coming up with a ' 
new position" for the President, who; 
has supported affirmative action. I~ 

looming above all political calcu~ : 
lations in the debate over affirma- , 
tive action Is the proposed Calif~la ' 

.ballot Initiative that would bar the, 
use of ethnlclty or sex as "a criterion 
.lor either dlscrimlnatlng"against or' 
granting preferential treatnfent' tn·' 

,Ct'lmlnate. We did' suppress people. I any individual or rou " """t,: ! that would "make It unlawful for any 
"- ~ . ., .,' g ~ , " - .... -:~ I employer to grant preferential treat

. ~ac~~rs of the measure are l!eei·~ . ment In hiring" to any group or 
Ing enough signatures to place It on person based on race, sex or national 
~e ,tlallot with the state'.s Preslden- origin. . 
t1al primary In March 1996. Should : In the same poll, however, people 
~ey succeed, the Issue of afflrma- . j were asked whether "affirmative 
lve action would probably move to 

. center stage during the Presidential 
campaign. ' 
. Indeed, some Republicans see the 

Issue as one they can use to peel 
away even more white men from the 

,finished dealing with the provisions i Democratic Party in next year's 
utthe Contract with America.' "I geneJ;al election. They believe that 

"Work Is going forward In various I. former .Presld~t Bush lost a major 
legislative pockets, looking at sec- I ~lectlOn campaign Issue when he 
ond-wave, Issues," said Charles J. 


. Cooper, an official In the Justice 

.Department In the Reagan Adminis

tration who Is advising several Re


'publican lawmakers on civil rights 

issues. "My sense Is that the Issue of 

racial quotas: racial preferences, 'Is 

vt"ry c1Dse to the top of the second 

wave." , ...,. ' 

The idea of affirmatiVe action 'be
Ing . debated in a Republican-doml

,nated ~ngress. with a Presidential 
etec:tlon on the horizon Is chilling tor 

Signed the civil rights measure that 
,he had earlier derided as a "q~ 

" .. ; ~ 

An issue that one' . 
Republican advise; 
confiilently sees as' 
Ino lose.; 

. " 

we, have to make sure of Is that 
everyone has all the facts; to explain 
why affirmative action Is needed 
needed, how well It has worked, and 
how It has benefited all Americans." 

And while some acknowledge an 
uphill battle,.there are signs that the 
public Is ambivalent about current 
policy. For example, In a nationwide 
survey of 1,353 people by The Los 
Angeles Times last month. 73 per
cent said they favored a Federal law 

; action programs designed to help 
. minorities get better Jobs and educa
• tion go too far these days, or don't go . 

far enough, or are just about ade- . 
quate." When phrased that way 39 

. perCent said the programs went' too 
far, 23 percent said not far enough, 

i 	 and 32 percent said they were ade
quate. The ~st said they 'dld not 
know. , : , . , 
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" . " WAS H I N G TON '. A N O:.::;.T HEW 0 R L O}.~~:n: 

Affirmat:ive action. to get 

·revie~:~from Republicans 


Oblo put It Monday:, "Go\IernO :. . .' Institute for Justice. argue that 

, . menfs role is to be sure aU 'he lost a federal road contract most benelts ~ to educated. . 


Americans have a fair opponu. beca h' bl . mJddle.fncome niinorides. . 

,,' ',. :,. riity. and shouldn't· be giving ." . use e s w te. '1t belps those wbo need It .... 
'(' ~yone spedal rigb1S." ';' Senate Majority Leader Bob ,the least," Mellor says. "For 

'. , The issue, is hot nadonally :' Dole sars aftInnative a~?n' . those in the inner city, ifs at ..~ ...~. 
since the elections, In which the' bas bad 'a reverse reaction.' best useless and at worst ere

. anger of wblte males was Iden- '., ,He says the GOP will look at . ales a ctlmate of bostlUty from ' 

died as the reason tor the:. policies using preferences: . other workers." 

Democrats' loss of Congress. "The, .PE:OPle in America now', Mellor says that If Republl-


An InltaUve In calltornla . are paYIng a price for tblng9 cans are to "regain the moral 
. would overturn programs glv- '" that were done, before they. high ground" 'on civil rigbts, 


ing mJnorides and women pref- .were born. We did dlscrimJ.; "It's not enough to be against 

erence In college admissions, ,nate.... But sbould future gen- : something. You've got to have a 

jobs and government con1raets.' erations have to pay for that?" pc&dve alternadve .•. a new 


And the Supr~me Court, House Judiciary CommJttee " civil rights that looks at aU gov-' don to cases of Indlvlduals~.:- , "fair hearirigg" that could dern
wblch bas shown unease with Cbalrman Henry Hyde, R-Ill., emment-created barriers to.in not to members of groups. ,ons1rate the benelts of a1IlJma.; 
race-c.onsclous poncies, is pre- bas cridcized the Justice De- . dlvldual opportunity:! William Taylor, director of 'dve action but fears "people 
paring to rule In the case of a partment for using "racial qu~ Mellor's group Is drafting a the Citizens Comrnlssion on avo ' will seek to use C!e issue' for' 
Coloradocon1ractor, who says . las" to settle complaints of dis- ,t- bill redelning. amrmadve, ae- . n Rights, says be'd v,:elcome crass poUdcal advantage... 

. .• " .i .. ~:.......~ ...... ..:... .. 
 • 

,.-~... ' ".J 

DOLE: The Senate majority leader says affirmative action has 
,'a reverse reaction,' and the GOP wid review the poflCies. 
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'r:.~~ip'Jl~'~~~~;,~~m?Cra~~.JA)rne..stoll~::jl'" .... 
:: California Jbrty LeiJder~ (;ansider Co1nprom~e on Affirmative Action 
:- ,~i: "$:~:. :':~~:. .'. :;.; :f-::.~0~-, .>" ~::~. ~-"'i~: ~~:~~. .':,,'" . -.. :: ': :" ::' ~'. . .~: . "~~:'~" '. ~ I:..·.':.:.'· ,.j; .';.~:;~.' .~::,:';' , ,_ .~: ." ~~':" '.} /.~~~ ..:~', :', <:,,. ~ ... :; _"," ~~ 

I ~~. .;, By WilJiaui ClaibOrne'. JDlte avo repeah' ~afa!JpprWhenOUed'" ' . tesandtbadetVoDemlutionocra'to id ~ I' t, ofgJa I!sorm of.~strae!tte·'!,;'! 

":.': ··.-"'--I'IIItSldWrbt .' . , ·vo rs overw e mm Iy.. ta -:- ....... & ........ 


-Proposition 187' 'wbkh would deli here argue the party must reconsid.' ;;. u>s ANGELES. Feb.' 3-C8lif~~' "many socW serrices'to Ulega] nr.nJ.' er. Some contend the party c:annot 

~ .·s top pemoCr'ats are looking for grants. ManY,Deritoc::latS whO·~ afford to ding to outmoded positions 

Ways to ~. a proposed poSed the initi3tive,Wbicb is DOW,~ to relinquish to Republicans.tIle . 

~initiatiYe in 1996·ttiafwoidd ·.·bOttIeneCkedm CoUltapPealS, Went· '~pport of white middle- and 

.~ aD State JaWa"on afliImitive . down to defeat, includUtggubemato- working~1ass voters who lean right

actioD,. a ioioerstODe d. the party's ", rial candidate Kathleen Brown. :":.' Ward on these issues. ."" ..' .,:, 

~ poIides fOr thtee clecad~' " . "This could becOme ArmageddoJL '. Sponsored by two conServative . 

; MindfuJ of the eJectora1l1aminet:- .It's potentially worse than Propost;. San Francisco-area scholars, the • 


filg they suffered last November, thetion 187. much more divisive. reaDy. proposed California Civil Rights Ini
'D.eritocrats say it would be po1iticid ··It will tum neighbor against neigh- tiative would amend the state consti
sUiCide ~t to compromise in the 'bor and brother against brother," tution to prohibit state and loCal gav

. face of increasingly popular RepubIi-'.. said state Democratic chairman BiU emments from. gi~ p~ei~rence ~ 
i .can attacks on affirmative action as' Press.. . ' . women and mmonties m jobs,prcr • 
:"reverse discrimination- against . . Affirmative action is one of a nUIn::.....-DlOtions. contracts and college ad-· 

whites and males. , . ber of cutting-edge national ~'missions. It has -been endo~ by 
Above aD. party leaders are seek- such as aime control, welfare re-' see AFFIRMATIVE ACTION, A6, CoL 1 

. "'; :...7 ~" . •.. ::., ..~ 	 •... ~! <:<:. ;:'~ I' :". ;" "".' .{..;..:. ~f ••• ' "",) ..... 

C'.;~ __ 	 _.~. 

,,', ' ... ,.....,". . .. { .......'.:, .: .... .. ...._. ". ............._. 

----OO-U,-rro-m-A-I-·-:-- *\ things· about teenag~ p~egnancy. ~."~·exchange 'tor acut in ttli:es 

"~ . :., the' bes' ";"_,:1::"" 'But he added," don't like what I oncapitalgains." '." 

. wnere sometimes t....~ . hear, what I read". about the nOrm-,. CouncU of Eco~omic Advisers 

,person does DOt get the job becaUse i' Dee. DolesaJd he Was unhappy tbat Chairman Laura D'Andrea Tyson 


m:. hebe ~ ':he matt~~tbac::oJoit~ Andtl'be j. the White House did not tell Coo- declined on CBS's "Face the Nation· 
.' gmnmg 0 ur::.I.n:YC may no gress earlier that F~ bad con-

the way it should be in America." " dueled abortions. The nominee said to say hOw the White House would 


,,: "'We did d.iscrimioate. We did su.... he pe..Lormed ~ than a ..I_- react to linking the two issues, but . n.. n Jewel: uv.K: she reiterated the administration's
Press. people. It was wrong. Slavery . 'abortions in addition to delivering prediction ....""t thr................t-s of the 


·	,was wrong. But should future geoer- more than 10,000 babies. ',' ..•. UIil -,....... .... 


ations haw to pay for that? Some Dole decliqed to say how he would . extra income from the tax cut wouId 

. ',:would say yes. I think .it'~ ato&.:.... . . vote. explaining that "'we shouldn't :' flow only to the wealthiest 10 per
:question... Dole said. . " '. shoot down somebody before : cent of the population'. 

· 10 California, conservatives who i' theyveevenhadabearing... • b';'<.::." ..'" .' 

'are angry about "reverse discrimina- i In an example of bow the confir
·.don" against whites and' men are ~. mation is shaping up as a major bat- ,. 

: pressing for a ballot initiative that tle between groups on each side of . 

. would eliminate aD affirmative action r the abortion issue. tbe National .., 

" ,;requirements in state law. A Senate Abortion and Reproductive Rights . 

· Republican review of the issue COI.ild Action League announced yesterday .. 

',intensify the national debate about that it was laundaing a major ~ 

'..af6rinatiw action requirements•. , paign supporting Foster in order to·
Ii 

.. ;. The Supreme Court'has haa a i "'prevent opponents of choice from 

.)nixed view of affumatlve action, 'isolating and' demonizing doctors- . 

)moc:king down some stale Jaw pref- f who perform abortions. Reuter re
'" ~ bUt giving special deference ported. : 

'to preferenceS in federal Jaw. Now ~ Antiabortion mY\t.'t'\Q are fl.ooding 

'the court. which bas become more i Senate offices v.ib~ urgmg law

, . ,,}:onservative in recent years, is tak- r ~ers to vote a~t the, nomina
"mgupa cbaDengetoa federaiJaw; . tlon. The Catholic archbishop of' 


. that. gives prefereDCe~tO socially dis- t· Washington. CardinalJames A.1Iick- ' 

':advantaged people. including racial . ef, Saturday called Foster's nomina- . 


minorities.. , '.' , .' J' lion disappointing on grOunds that . 

~, On another Sub,iec:t; Dole and Sen. . he m,'d n"ot represent a -change ift eli- :' 

Trent Lott rD_Miss.). the .....,.~'.Z ,. from J01'-'"-.......,'" Elders, whom
,on ~__ . rection 


;Whip. ~ .that Henry, F~ter i.,Clinton ~in December•. ;.. : 

~Jr., President Clinton's nommee.for I Meanwhile, Dole, Lott and House;, 

~~ general. will' face ~ I" J ,;Appropriations Committee Chair- ; 


, "1WUUlDl.",g COnf~ti~,because;be. ; lm~ Bo~ Livingsto.. n (R-~.) each ' 

::peri'ormed abortions. " .'" ..•. ,';:~ yesterday that they might sup- . 


. ;:.DoIe said Foster, an obstetJician.:1port the Clinton administration's 

~~.~~~}'~~.I()t.~~;' ;' ,j)roposalto ~ themioimum 

<, • - ',. " 	 \' .. ~ ...... 
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Sh()wdo~'iOO~on f~Urt Bias Study 

WP.AppOiidedJudges~~ l+rd~t~Af~~ho(k~~GooJ 

"::~'BYToniLocy" ,',' ~ deal ~th thOSe, you ~·we're. of the law c1erksbips,'Ordya fewmi
........... 'WII1IIIirI&taD .... SlaffW.'· going to stay in the same place we norities', mostly African Americans, 


are" said a feioale African American have beId, the c1erksbips ·over the 
":-l~pubJicaD-appoiDted federal laWyer whO was interviewed for one years, Latinos lag behind, as well, 
· ~ in the District are beaded for .' of the studies.. Anita K. Blair, president of the lD-
A showdown with a' task force on,' The task ~;Of~ ·j\idgeSv..sdependeDt Women's Fonun.' a non
:~,~,and ethnic bias over its, c:ommissioned in 1990 by the Judicial profit, Donpartisan organization,' 
two rec::ently completed studies of CounCil. wbicb consists of Seven ~ stopped short of saying the studies . 

. ; ~~!~. of their,' court- ,peDate judges and six trial court judg- were a waste of time. She said ber 
~~-- ' , '," , .es., The studies, conducted by twogrbup.is concerned th8i the studies -~.~:ne stUdies-one on gender 8nd task·force committees, are the first of. could aJarm the public unnecessarily
'''Diller on race and'ethnic bias- their kirid to be IaWlChed by federal by calling attention to minor prot,.. 

... fOUnd room for improvement based judges to examine the courthouse en- 1ems, "It would worry people that 
,~,~ from femate aDd mi- vkonment, from lawyers and witness- ,;something might be going on, that 
·~{ity 'lawyers and employees, who es ,to clerks and spectators. They are the fix might be in," she said. 
~t1.ed that they sometimes feel especially distinctive because they fo- The committee also recom

.like .second-c1asscitizens when they , cused on bow people feel when they 'mended that the coUrt oVerhaul its 
;·~.to court. . '" , ,', walk into the coUrthouse,' .'. . . equal employment opportunity and 
·::"'~'tJ;le Studies, based on questiOn- For that reasOn, the studies have . grievance procedures. create asexu
~and focus groups, found that put the task force on a colJisionat harassment policy and establish an 
~?gtDen and minorities lag behind ' .. course with conservative members ad hoc committee to oversee imp1e
.white men in many prestigious areas of the U:S. Court of .Appeals who mentation of its suggestions. The 
of courthouse life. They are not in- . win lead the opposition when the Ju- race and ethnic bias committee rec

'..vi&Idas often as white Dien to be on dicial CAuncil meets'in late March to . ommended that signs in Spanish and 
:court committees or attend court vote on accepting the reports and Eoglish be placed in the courthouse
:meetings. They rarely are appointed their recommendations.· . ·to help Visitors. . . . 
as special masters in complicated The RepublicalHppointed judges, . .Both studies revealed only anecdot
court cases, and of 15 independent who make up a majOrity of the appel- at stories about life in the courthouse. 
couniels appointed, only one has. late court here, gave notice a year One unnamed judge allegedly touched 
.been'a woman. .... ... ago that they will challenge the task· 'a female lawyer's knee and. another 

.: :Sometimes, the studies said, . force's Conclusions. Before the stud-. embraced and kissed a female clerical . 
" , . : ;women and minorities perceived ies were finished, they gave the task employee, But, for the most part. 

.,.. ::~ were ignored by judges force a vote· of no confidence last both reports described a courthouse 
, ...·1·,' ..anTother lawyers when they raised year, taking issue with the goal of where women and minorities usually 

,'. : . . . objeCtions or made arguments•.Oc-. the studies and their methodology. are treated with respect. . 
_,:~. they were asked whether· . ,They said they were concerned that Vicldjaclcson. a Georgetown Uni

.:tha:~were lawyers, even if they . the groups deliberately set out to . verstty Jaw professor· who was ca
. 'wer-e·seated next to II defendant at·' reach a certain political conclusion chairman of the gender committee, 
."'.' . :ai.Diel's table. Some women said . by loading focus groupS with like-.: defended her group's focus on per

:~tll'ftelt they Were penaJiRd for try- . minded lawyem.· .... .'. . ceptions. "In order to do justice and 
. ,,.. ';' ':' .inl:to be as aggressive as men, and a The judges said some of the areas' lUDction wen, the judicial system, 

., .... ..,: smal1 percentage of ,minorities said . reviewed--eucb as how law finnsneeds to be perceived as behaving 
'. . , . . '. .: ~felt as if tileymust prove that assigned cases to their lawyers- fairly toward everyone," she Said. 

. ' ". : \.:" '. ,~ competent to be in court. '. . were outside the . control of the. , .The task force committees eventu
. .' ,,:;But overall, the draft: reports Coo- Courts. and others came too close to 'aUy agreed with the conservative 


" .' ..,' :dv4t:d that the courts have come a .home. They adalnantly opposed any . judges and Blair's group that some is
.'. ,. .: .. : ; :JQoir:W8Y since 1872; when. Char-examination of .their hiring practices . sues were beyond the reach of the 


,.' ·JOtte,Ray became both the first ~ ~ law clerks. calling it an affront to . courts. But the committees stressed 

'. : male member of the District bar and their independence, even though the that the D.istrict's federal court-the 


'. .' ..,. :.t.be first African American woman to interns are paid by taxpayers. , •. . only one in the nation that sits entire
,,' .,'., ,practice Jaw in the country•. - '.... ' . 'According to the gender portioo :Iy, in an urban area where minorities 


. .:, . : ~ybe ••• our perceptions are' 'of the studies, women have beId 5~ .': :are a majority-must be held tQ a 

:;Wfong and their perceptions are percent of the law clerk positions on high standard of fairness because of 


.. ' " .. <wrong, [but] the problem is there. the district court. But on the appet.. its position. secoud only to the U.S. 

· 'QR! those perceptions, and until you' late court, men have. held 76 percent . Supreme Court in importance. 

';"'" ',;" , • ' .. ". . .. ' ." ' ',' I .' ",. 
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'i AftJB:MATlVBAC'J'ION Prom Al ". Democratic Party's policy point man, told re- Proposition 187 last year"weJWe' mOnilia,' spokeswoman Leslie Goodman. But in a re-

t 

> , 

" . portecs at a breakfast meeting this week. 1992 and ~nn limits ia 1990. . '., ce!lt television panel interview·show, ~~ 

f the state Republkan Party and its backers . "There shouldn't be any sacred cows in pub-. Press wd that although the party .leader- wd, "I !ion'"think we should be awarding fl-


J ~ they will easily get ~e 615,000 ~ . lie policyand~ Of us should bave the cour~ ,ship will h~ld a se;ries of meetings to ~e~ .ther jobs~ places in a graduate schoo~ class 

~. ,SIgnatures needed to qualify for the 1996 age to reexa.miri.e policies, no matter how no- •~ affirmatiVe ~.~tegy, one possibility Jlased.upo~ .-ace or g~r,becauseif you 


,.~ .. },jI)lot. . . . . .' . ble, to make sure they're still~ted.· .. 15 a ~ter~t .iDJ.tia~ that would allow do, essentially yop're ,talking 'about a quota: 

.: \ : But. Press w~ state .Democrats do not " In a later interview, Davis added that ~es to ~tion,~ more on . system, and I don t ~ that what we want 

~ .'. wan~ to stage an ld~gl~ showdown QVer iDemocrats bave to assume the initiative will' soc!~conomlc considerations, than race,.: are quotas. We ~ t, want to ~eny anybody 
~.' : the ~. "'N?t, ~ 15 this an,area where; be on the baDot in 1996.and.will be popular, \. e~tyand,gender. Such a policy would be access,.but I don t ~ you gIVe ~~c. . 
: there sa ~~ Of ~mprom.tse, we.ba~e i and that they should "take stock Of the beat-; ~ent,~ the way aca~ scholar- es bf 'Virtue et gender or mem~,! In an .:~ 

1n~. oreItobe a~dbln1oodseeba~th~ alco996mp~he'd. ,'mg' we got last time and collectively search .: ' Sh!d.PS traditio~y Jlave· been granted. be .ethniBecacgrou~:'I!& ..' beD tiler' f Ii" '.'.• er to avol a In, sal . . " w .' .'. '. '.' use -.worma 15'8 we opo ti· . 
. . ~,.; •• ""Iuythat an Iongtlme supporter of affir· for ~m~ge that resonates WIth the ~ters Press said he would prefer to revise affir- cal and social change nationally. backers. of 
: ; , malive action. But like a lot of good pro- 'f but IS ~till accept~ by ~ supporters.' .' mative action in the state Ieplature, but. "If 'the movement against affirmative action say. ; 

= : ;,. gr&IIJS. it can be abused by people with the : . Noting tha~ Califorma,15 "m0Dare ~.. it bas to go to the baDot ••• we'U bave our;. the ballot. initiative could bave wide reper- .1 
.~, . best intentions. There are cases Where pea- , ~e.~. people apprecrate: VJS, 8 one-. own ballot initiative." He said the party" ,cussions.. ! 
~. !c" p1e~POiat towb~it's beendiscrimina~ /' time aide to former goyemor ~und G. would favor,a vo~ on ,the proposition ia the '.:,.'~ "I'm not ,~risec;l Graf Davis made ~t 
.' '.' ry. If it's broke, I tIIiDL we've got to fix. it," . "Jerry" Brown Jr. (0), wd Republicans have March presidential prunary, when the two . move. I think It will split the Democratic 

. ~. ,:. Press added. . . . . '. .' been .adept at promoting "wedge" issUes in . parties would not be going bead-to-head. "Party and you're gojpg to see plenty of pea- I 

:-<: '. Lt. Gov. Gray' Davis, who since. being : .. ballot initiatives that· bave spilled over into Gov. Pete Wilson (R) bas not yet taken a . pie jumping Oil the bandwagon all across the . 
. . ~ ia,.November has. emerged as the.i electoral defeats for Democrats...:.including position on the baDot initiative. according to COll:R.l!Ytsaic!.~~,Horowitz,'president of' 
.._', I: ,:,:... '" :~,~.,. '~;'.:''-' " . . . .. .._ ........:_... _. ~ " '.~ .... ;'." the' conServative, Los Angeles-based Center ' 

.."J ,p". . .,.l for the Study of Popular Culture. "People are,_." ." 

no longer intimidated by the charge of rae- '\ i 
,Hsm,because it's been so overused ~ trivi-. . . 
,-t. alized." " ;:, '.' . . . '. ' i 

ik . Horowitz, a onetime N~w Left radical who 
~Coauthored "Destructive Generation: Second 
~:TIlougbts About the 19608," said that in the 
; '. wakeOf' the Republican revolution in Novem-. 
I; ber, ~e dam bas bursr in public attitudes 
~. against existing affirmative action laws. .. ' 
;. . William L. Taylor" vice chairman of the 

Washington-based Citizen$ Commission (Xl .. 

----:'.Civil,Rights,whosupports affirmativeaction.-!
.said be was not surprised at the Democrats' 

. steps to accommodate the repeal movement . 
. "After November, there are peoplein~ 
j.), ous stageS of shell shock. Politicians are con

cerned about what kind of ~t they'Q ~ on 
" this one," said Taylor. . •1 • 

~ . . '. ", . ,.., ~ .. : . 
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' .. A Prince William County poUce officer:~~. 
awarded $750.000 yesterday by a jury that f~. . 
~ tOp supervisors had retaliated against her ~ .. 
she filed complaints alleging riciaI and sexual dii- • 
aimination. . . . .' ...."-~ ~ .... 
· . Jania! E. Hetzel. 36. a native of Puerto Rico, slid .. 
she was denied Promotion to sergeant and targeted '. 
for disciplinary action because of her Complaints of : 
mistreatment at work. Among other things. she cit:- . 
ed an intemaJ investigation begun against ~ just . 
~week ~ore~~ went to tria1.in U.S; Dis
trict Court m Alexandria. .... , . '.' .'. 

The ruling was a setback foi'PoIice Chief Charlie .' 
. .T; Deane, who bas led the 3()()..member force since . 

1988. Deane, who was a defendant in the suit. testi- . 
lied that Hetzel lacked the skills needed to be j.. . 
pervisor and that she was nOt subjected to uiWur. :

• byber ' '.. , .scrutiny supervISOrs. . .... . .' .'. . . '. .;.' 
· . The jury found that Hetzel was not it victiin:of : 
· disi:r:imiDation but that she bad faced retaliation. , 

The verdict came after a twcrweek tria1 that Jullge i 

· 'Leonie M. Brinkema called "a sad case with ~ ... 
.' .'. ;'. . troubling issues.- .... :.~. ., .: :'. . . . 

. . . .., hope this sends a very strong message," .~, 
'...'Elaine C. Bredehoft, Hetzel's lawyer. "All of the po- : . 
. . lice offic:ers want a system that's Wr. They If..'t . 

believe they have that now. They need a Io!.of . 
·changeS, and they need a lot of reforms .. There. are .' .. 
'a lot ofvery unhappy police officers." ':'.,...: 
:. '. Hetzel, who wept when the verdict was read,.de- : 

'. .... dined to comment as she left the courthouse. JT,be . 
. . ' ..' eight-year veteran bas reinained on4itY' as a pa~ .. 

officer throughout the dispute and intends to sta, . 
'00 the force. "':''':>''.: ",:; -".;,!.-., .. -•.••: .., :. 

Two immediate superVisors and several. ~C)o .' 

WOrkers testified on Hetzel·s behalf, describing· her 

. as an outstanding officer. She was oained the· de- " .. 

. imtment's 0f60e.r of the Month four times for» :

·.mie conduCt. .,.:,\!\ . '., ;".' • 

· Prince WiUiam COunty Attorney Sharon E. P..m-'" . 
dak said she was "'baffled'" by thejury's dedSioo aDd : 

." .,'. wiD consider an appeal. "'This police depaltment· is . 
, '1mowD as being a very ~ and caring depait.; . 

· ment,. she said, adding ttiit the alleged instances:of' 
"J. "discriniination and retaliatiOn did not occut. "\',. t 

. . HetZeJ testified that she was criticized by squad . 

.... members for defending minority group membef1(oo: . 


the force~ Was temporarily denied training for a:keY 

assignment. and repeatedly singled out fOr •mands:::' .. ., ......

. "". "', :..- , ::""'.,"' ..";..... ~,'. 

.' r"""1h 'tvio days of testimOny. Hetzel. said her ~ :. 

..' "e5(3iated in. 1989 when, ~e ,was 9uesti~ ..... 


!; .' ~. ". an internal affairs investi~tiOn tnggere(l ~y : 

I 
'i~officer's comp~ts of raasm. Hetzel ~~ ;: 

I ::tamedthatshe was purushed bYDean~~O~*Ts. ;: 


beCause'she backed up the officer. . f disciiiili~ . 

, In 1993,'Hetzel filed her ~ charges 0 : 


.t" 'with the Prince Wtlbam County Hll:lJla~..,

.' ~ Ion ., and the federal Equal Em~y~· .. 

. Rights~Co " She filed her lAw·',·
ment VIIpU.......... , tnmJSSlOIl· ~. : 

: 't' July After that. she contended, Dean~... I . 
sm Ill. • ted b . gling her OUL ,or

other supervisors retm., . YSID . . .' : . . 

~.discip1iDe .' ",,: - "'j: .":".:-:~''':'t-:·''~f~~:'':'''''·~· . 


: .th'.e' mos't recent in.stance .' p~ .' 
. She said . , . . authorized an.m- .. ' week before the trial when Deane. ., k .I 

. . temal investigation ~temming from Hetzel's wO'! '. . 
Child sex abuse case that unfolded in.November' • 

.' ~~3 Although the case ended with a guilty p~, : 
') accused of mishandling the suspect s., . ., 

, 

.:Tea:when she acted ~ an intet;Preter fO[ de- . 
tectives. Hetzel denied making ~r rrustakes. J~~ . 

. i . later said they.questioned ~~g.m,,~ p~~;),. 
i "', \ 

. J" ;',. ~.'f .' •••• 

GOP Senators Be- stUd- .:. . . ."....... gm ymg, 

Repeal ~£ AffIrmative Action. 


, .'.' 

-...;....;.--------- .. hiring preferences to help ininorities 
By R. Jeffrey Smith , m.nroye their economic status. . ; .... 
w~",,",swrWriIer. . -- 

Dole said his voting record gives 
..,: Seriate. Repubiican lawmakers . him credibility in looking at affirma· 
. have begun to stuiIY. whether affir· tive action. He said he was unsure 
· mative action requirements in f~·.. whether those who want a job or a 
· . al laws should be: dropped on. raise should "have to pay" for the . 
• grounds that they may discriminate workplace legacy of slavery or fQr 
.' unfairly against white men, Majority discrimination practiced by gene~ . 

Leader Robert J. Do.Je CR-Kan.,.) said tions "before they were born." "It's 
esterda . . something we're looking at,- he said. 

y Dole; ~~~g 'on NBC's ~eet "Has it worked? Has it had an ad-
the Press," said Ite has ~the verse, a reverse rf!action? Why did, 
Congressional Research Service to 62 pe.rcent of vdUte males vote Re
supply him with cOpies of all federal publiCan in 19941" Do.le asked. ., 

•. .legislation ~t promotes affinnatiYe . think it's ~use of things like this, 
.;' ·.···actioo. or the use of racial1y oriented . See DOLE, AI, CoL 1 . 
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IForestServi~ Illt

ifq!'quo~ lunacy'I_,"


IMf!lVDAY, FEBRUARY 6, 1995 '* i 
..... --.. - .. ~- 1 Hero1er plans bill '. Southwest Region had been under 

the U.S. Forest Service's diversity 
progralOS "quota lunacy" and "ri
diculous excesses of a bureauc( 
racyrunamok:'~dhesayshewill 
introduce'legislation to end policy 
and hiring excesses:. .' 

\ . The California RepubliCan has 
criticized the Forest Service for· 
job announcements that, in an ef
fort to attract more women to cer
tain posts, specify that "un-. 
qualified" people should apply. . 

In a separate issue, national for
est officials in Mr. Herger's dis
trict have denied permits to same-
Sex trail rider groups, saying they' 
discriminate against members of 
the opposite sex. . 

Mr. Herger fears the Forest Ser
vice's hiring policies are endan

.i. 	 gering the lives and property of 
. 	 constituents who live near 08
... tional forests. . 
_. An internal Forest Service doc

ument indicates that, in some 
cases, critical firefighting posi

1 	 . tions were left vacant or filled 
with unqualified temporary work-' 
ers because rio women applied for 

. the posts.. ;.. 
In a letter to Forest Service 

ChiefJack Ward Thomas, Mr. Her
. \ 	 ger said many of his Forest Ser

vice constituents had complained 
ahout the affirmative-action pol
icy, "which they (and I) view as 

'. 	t:> . '. ., . '. ,.' 
r to end exces~...I By Ruth Larson j lME MSHINOTON nMES 

' Rep. Wally Herger has labeled 

"'" 

. . 

nothing more than reverse dis- '.' Modoc National Forest Supervi
crimination!' . . 
'. "I am astOnished that this kind 

. '. of ideolQgicallitmus test is being r imposed on American citizens:'· 
I' the letter said. 

..... " Mr. Herger said House Judi
cia(y Committee Chairman Henry 
J. HNe, Illinois Republican, plans 

.".') hearin~s on quotas and affirm
. ative actioQ in mid-April. . . . • . 

Mr. Thomas defended his agen-. 
, cyts "policy of re~rving positions' 
I for "unqualified applicants!' "On 
. . its face, this seems bizarre. How-
I ever, the intent ~ if not the choice 

of language - was appropriate to 
1 the circumstances that existed 

.. i severai years ago;' he wrote. Mr. 
Herger. •.. ,. ,,,,·:c~::r,~.V:f.·.,.i '; 

I~ " The ForestSerVlc.e's . Pacific : r, 	 . ~".- "~. j~~'.:,~. 
.... 

• ·~~.:::tl!:r:~=~~t:~~:.
ltsworkfor~.Inresponse,!thete-;
gion created "upward mobility Po
sitions;' .desi~e~ to give j~bop-
portumties tomdividuals With the 
ability, but not the form8I trhlrung, 
for certain positions.y· I':, 

The consent decree was lifted in 
1992, arid' Mr. Thomas Said the 
practice was no longer in u~.e.But 
Mr. Herger promptly produced a 
current position announcement' 
for a fire-prevention technician • 
soliCiting applications between 
now and Feb. 21. It stipUlates. 
"Only applicants who do not meet 
the [Office of Personnel Mlmage
ment] qualifications' require
ments will be considered." I, .. 
. Mr. Herger said: "It is nola civil 

right to land a job for which one is 
unqualified. This is ridiculous!' 

While the sparring continues 
over diversity hiring, a new con
troversy has arisen. A group of 
men called the Modoc 'Dibe Rid
ers has been holding an iannual 
fouNiay horseback ride lin the 
Modoc National Forest since 1941. 

But they were denied a permit 
in 1994 because they failed to in
vite women to participate. I'- . ' .. 

"Are we no longer able to organ
ize and participate in recreational 

·activities of our own choice?" 
asked George Walker, a memberof 
the 'Dibe Riders, in a letter to Mr. 
Herger. "Is the use offerlentllands 
subject to 'political correctness' 
[or] the .whims of employees who 
wish to promote a 'feminist 
agenda' while being paid by the 
taxpayer[?]". I. , 

sor Diane K. Henderson wrote Mr. 

Herger: "I assure you there is no 


. 'feminist agenda' ....nor d~ I be-. 

lieve that our federal laws are un
fair or intrusive. Rather, oUr reg
ulations and laws are an attempt to 


.' eliminate discrimination! prac
tices on federal land:' r' .::' . 

A group of female riders, the 
Better Half Ride, has alsO 'com
plained of being denied ~rmits 
unless men were invited along.. ' 

Mr. Herger again wrote Mr.' 
Thomas, saying, "Frankly, if For

. est Service employees are Spend
ing their time monitoring the geri

.	der compOSition of social ,events 
that take place on National Foresf 
lands, then someone has rod much 
titpe on his (or her)hands!'S'1:~!,-<:;lm 

,.~~j>4"j}lt~·;,~l·'"'~: ·:··,t~> :.;-" 
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Body Shop sued over harassment memOj Former manager says 
she was fired for. internal memo 

NEW YORK (Reuter) -- The Body Shop, the cosmetic retailer that 
promotes its high ethics and refusal to test products on animals, 
was sued Monday by a former manager. 
She alleges she was fired for writing an internal memo saying there 
were cases of sexual harassment within the company. 
Dana Longstreet, who had been creative services manager in New York 
until she was fired in March 1994, sued the U.S. subsidiary of the 
British retailer in Manhattan federal court. 
The Body Shop, which has more' than 1,000 stores in 45 countries, 
has built its reputation on its natural products and its. 
environmentally friendly approach. 
The company says it does not test products on animals. 
It came under fire last year after some "ethical" investment 
funds soured on the company and press reports questioned Body 
Shop's "green" credentials. 
The suit, which ~lleges the company acted with malice in taking 
retaliatory actions against Longstreet, seeks unspecified damages. 
A company spokesman did not have an immediate comment. 
Longstreet· had been the creative services manager until she was 
fired last March. . 
In 1993, at the request of her supervisor, she drafted a memo about 
issues relating to personnel and morale, the suit alleged. 
Longstreet alleged she had been told by 'other women employees about. 
incidents of sexual. harassment. ' 
She also attended a meeting with an outside consultant when other 
employees discussed these incidents, the suit said. 
In her memo, Longstreet said sexual harassment was a problem 
throughout the company·and women were afraid to come forward. 
She suggested the Body Shop provide training to educate management 

. .-.' and employees. 

The memo was. reviewed, approved by her supervisor and then 

circulated to senior management in August 1993. 


"'. : <,' The founder and managing director of the Body Shop, Anita Roddick, 

requested the memo be faxed to her 'office in London. 

Longstreet was later asked to provide evidence about the harassment 

but she would not disclose the names of the employees because they 

had' spoken in. confidenc~: 


:,: 
The suit alleged David Edward, president and chief executive of the 
U:S.· unit,' told Longstreet she should not have written the memo 
and would face disciplinary actions if she took similar action in 

'the-future.' ... '., .'. . . .... . 
.": 'Roddick also sent L~ngstreet a' fax .thcit allegedly dismissed her 

. concerns. . ' , 
.;" In January 1994, when Longstreet filed a complaint with the Equal' 
. , Employment Opportunity Commission, she was notified she would be 

. " " . 
"; , 

.. fired as of March. 15, 1994~ 
.. ' " ' 

!', .' 
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". €J !\.. \ 1) I''''''''· 	 DATE: .:;·,4--9· )t;',t l'l,.0r(!;,untS 	 A,oPillE:.' . higher level, they would always tell . · S · d' them that there was no room in theGeorgia uperinten' ent 	 class," Mr. Taylor said. i."1t was kind 
of like sweeping It under the rug." 

· . .. 	 . • Until a few years iago, many

Battles a Subtle RacIsm 	 ~~C:!u:;k:::it~e~[d~~t:.n:a: 
, 	 James Gibson, a former member of 

. Spec.al •• Tho ""' York T.IMS 

EDISON. Ga. - During his 20 
years teaching English at Calhoun 
County High School here. Corkin 
Cherubini gradually concluded that 
black students. regardless of.abllity, 
",ere being steered Into lower-level 
classes. But he said nothing for fear 
of losing his job. 
; In 1992. he won election as superin
tendent of schools In this rural south
west Georgia county, and Or. Cheru
bini broke his silence. He called in; 
the Federal Education Department I 
last year to investigate whether the: 
J,200-st\1dent Calhoun County; 
system, which Is 70 percent black" 
was grouping students by race rath- . 
er than class performance, a prac- I 
tice known as racial tracking. 
: "I realized I needed belp,'" Dr. 

Cherubini salO. '" saw tne futility oJ. 
onl'! person trying to correct a long
standing tradition." 

For stirring the waters, Or. Cheru· 
bini, a soft-spoken white man of 50 
and a self-proclaimed outsider in 
this county of peanut and cotton 
farms and only. ~,700 people, has 
become the target of bomb threats, 
hate letters and oral taunts from 
white parents and students. 

SOme white families have been 
angry enough to leave the district. 

"Since school started, we've lost 
~ students, predominantly white," 
said Frank Miller, a white member 
of the school board. "They're just. 
abandoning the school. Before It's all 
over, we're probably l0ina to lose 
lOme .more. When you lose white 

. .kids, wflen you lose their families' 
· IUpport, It', loing to hurt the school 
· system." . 

But Dr. Cherubini Is resolute. "Ra
cial tracking is not much more than 
_Iregalion," he said. 

Under the district', Iystem, stu
Clents were placed in classes ranked 
A, B, C and O. The A clasles were 
unoffldally conSidered the c:oUele 
preparatory classes and tended to 
att the more experienced teachers 
and more money, Dr. Cherubini ..Id. 
The 0 classes were conlldered the 
~tlonal track. The problem, he 
said. was that the elite c1aues were 
larlely white and the lower-level 
claues entirely black. . 

Sludentl could petition to move to . 
a hi&her level, but by the IIYtnth or 
eilhth grade. their track .as pretty 
• Udetermined. "One of the biaest 

the school board who is black. If 
things is that the kids know where thoSe blacks bad complained about 
they are," fie said.· . the inequ.ltable class Ibreakdown, 
. Dr. Cherubini also asked Federal they would have lost~ir jobs. 
offiCials to investilate the cheerlead· Dr. Cherubini, too, said that as a 
ing squads, which for years were new teacher at Calhoun County Hist'. 
made up of white girls for football, .1· in the early 1970's he f~li great pres. black Ilrls for basketball. . 

lUre not to upselthe status quo. :"The white cheerleading squad re "Belnl elected superintendent, to ceived 30 times more money than I 

actually be able to doIsomething,the black cheerleaders," Dr. Cheru
allowed me to ..y IOmethina." he bini said. "They could 10 to camp 


learn all the new moves, have newe~ said. I 

uniforms." 
 .Dr. Cherubini said he also believed Last November, the Education De that bls I18tus as an outsider enabled partment's Office of Civil Ripts and · bim to speak OUt. Reated in NewMiami Equity Associates, a federal· · Jersey and Massachusetts, he is not Iy financed civil riptlorlanlzation, a member of the local Lions Club, concluded that blacks were indeed attends aUnitarian ChurCh in Tallabeing placed by race instead of test baslte, Fla., and bas a Iname that scores, grades or teacher evalua looks as out of place as a Skyscraper tions, a violation of the Civil RiBhts 

would in downtown Edison.Act of 1964. • " I . 
Working with the Federal offi "I'w never fit in real well here 

dais, the district decided to abandon . with the cliques and the church 
the four-tier classification. To make groups," be said. ! 

. the schools more equitable for black . SOme of Dr. Cherubini's critics 
students, the Education Department said his motives were P'!rely politi
will provide money. to send teachers cal, that he wanted the school board, 
to conferences about how to end ra· which has a black majority; to ap
clal tracking and to bring In teachers point him for another term In )_ 
and principals from other school dis when Georgia law does away with 
tricts for counsel. The mvesUlators elected superintendents. I 
also ordered the intelraUon of the Dr. Cherubini said people are justcheerleading sqUads. angry about the changes. "ThereAlthouah many white parents are Will be plenty of resistance," he said. anlry, Nancy Peck of Miami Equity "But we are definitely lolna to comeAssociates alserted that by .skinl into compliance. whateve'r It taka ..for help before the Government At a recent pep rally in the hl8h came in uninVited, which she Aid 

IChooI aym, the newly Iintelratedwas inevitable, Dr. Cherubini made 
cbeerleadinl squad led the restlessit much eaSier for hit ICbeols. 
IWdent body in IUPPO~ the ba~


"I think It was an tUunr;'~IIY-_ ketbaJl team. But Dr. CJterubtni sat 

raaeous thinl for Cherubini 10 do." in hit office, 10 miles to the east .... 

she said. '--- I 

Racial trackinl, Dr. Peck ..Id, II' • the county leat of MOraaa' He said 
au too common, pan1cuJarly til he was unwUl11II to deal With poten
Southern districts where the admin f tial laums from white Ilucsents al· 
Istrators are white and at Ieut hall they boarck;d buses or fevved up 
of the Itudent body II black. She said their cars for after«hool crullina. 
the elite, majority while cIaues are 

Mamie Williams, a hJ8h schoolsometimes conscioUsly· created 10 
leadler and the cheerleaders' IpOnprevent white filtht. More often, she . 

· lOt, saJd • believed It wu for the aid, the Imbalanc:e NIUlti from 
best that the racial lradcinl waswhite parenu' clamOrtna 10 let .....r brouaht to UBhL "If Cherubini hadn't . cbiJdren m the best cIaues ad the ac:ced,". said, "It would 'have nevmlslakea teelinl that black ltUdeDu · er happened."are not u Imart. 


Black parenti bad bftft of die 

. lracktna lor many yean. said Willie 

raylor, Ytce chairman of the CIJ. 
haun COunty School Board ... me 
first black s-n- elected to the 
board. "But everJ Ume a black par• 
ent would .., eMIt to the IChDoI ad 
uk 10 .'Ie ...... c:bI1d IDOYecI up to a 
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'Affirmative action on tlietable " 
, , 

W5 House Chief of SbdfLeoa Panetta per- IDd practice OIl ptefeteDtia1 treatment baaed on 
fectIy encapsulated Sunday tile Jiberalanx- ,race, paderor aatioDaJ 0J'i8in. Mr. Prmetta and Co. 
iety over tile debate on radal prefenoceaiD UDdersI:and perfIect1y well tbat tbeyareOIl tile Wl"DDg 

biring,contraCting, etc.: "J think tile worst thing tbat ,side of popular opiDioD OIl tile issue. Only by keep
could happen is you take an issue Jib aftirmative', iDlltafFtIletable-i.e.,bysuppressiDgitasapolit·
'.::tionor tile wbole issueofCivil rights and race reIa-, icaI iaIIue-tuM! 1bey"B"JII'd,1Davaid~1IJUC'.b 

, dons in this country and makeIta poIitic.al is8ue.. We ~a political price fbi' tbeir views. '. , 
cannot allow it to happen." , , TIle, suppresaioD bas often takIm tbe fbrm of ' 
, The statement came in response 1Da lPVWiuacho- cbaraes ofdiviatwoess and racism leYeJed at those 
rusofvoices publicly questioning the wisdom aDd who question raci.IlI Pi_ace 1Chemes. ADd fear 
justice of what Mr. Panetta likes to can"af6rmative is. iD fact. a powerful motivator. ' 
action," but wti.ich many AmeriC8DlkDow asa wide-' But it's DOt wbat it used 1D be. Many people who 
spread system ofraee-based prefe!eutial treatment. ce obviously DOt racisIs baYe been c:aDedradst by 
Senate Ml(jority Leader and presidential aspilant DOw, and the acaasatioD bas COIifliill'C'U'ingly lost 
BobDolebroughttbeissueofradaipretenc::esand aDe of its stiDg. Monover, AmericaDs'esaential 
reverse discriminat:ion uponlythe pnMous Sunday. ftlpnp'nc:e at aradalspcUs lYlIbm-apecial rights 

. Sen. Phil Gramm, another presidea1al contender, ar privileges because of membersbiP iDa partial
has suggested that an end to racial preference' Iargroup-laaalymJldl'JdassUcbprcgramsblrJe 
schemes may ,be a feature ofhis campajgn In Cal· become iDOI'e peI."V8Iiw IDd I8IUCb ~ as 
ifbmia, a baJlotptuposition is iD tIleworb tbatwuuJd poIiticaJ COl iectDe8&OIlc:ampusbaYe nceiwdmore 
end minority set-asides and other tbrms of radal 1JCruIiDy. 
preference by the state government. Critical mass fbr a retbinkiq of1bia issue prob
. ' The "we" in Mr. Panetta's "We-Cannct-allow-it-tD- ably came NOv. 8 - as It did fbr so many other of 
happen" consists of defenders of the status quo On the IiveD8 of tile modemliberal welfare state. "'We 
affirmative action. Their wonies are aeouiDe. Pub- aum.ot allow it to bappen"'l h is bappeDiq,Mr. ' 
,'lic sentiment is strongly'oppo&edtocurrent docIriDe PaDet:ta . 
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Letters 

What's at stake in Dr. Foster's nomination 


In your Feb. 8 Page One article 
"Foster abortion-pill work puts con
firmation in deeper doubt." Rep. 
Sheila Jackson Lee. Texas Democ
rat. was quoted as saying that Dr. 
Henry W. Foster Jr. is "having his 
character assassinated without a 
trial" and that "[tlhis is not the time 
for a 1995 lynching." 

Well, then what is the time for a 
"lynching'" Is it only when a pro-life 
person is nominated? Such as 
Clarence Thomas. fol' instance. 
Now, there's a guy who knows what 
it's like to be "assassinated without 
a trial." 

As for Dr. Foster, his character is 
not being "assassinated," it is mere
ly being tested. And so far,it's not 
holding up to scrutiny. 

JANICE L. SCHELL 
Sterling 

• 
Comments in your Feb. 7 news 

article regarding Dr. Henry W. Fos
ter Jr.'s nomination for the surgeon 
general post illustrate two common 
fallacies of pro-abortion advocates 
("Critics of Dr. Foster look beyond 
abortions." Page One). 

The first fallacy is that a majori
ty of Americans support a "right" to 
an abortion at any time for any rea
son; the second is that only pro
abortion advocates should express 
an opinion in a "pluralistic democ
racy." 

Your article quotes Kate Michel
man, president of the National 
Abortion and Reproductive Rights 
Action League, as saying, "This is 
just another effort at intimidation 
by a radical minority that wants to 
deny American women their right 
to choose." On the contrary, a recent 
Barna survey shows that only few 
support Ms. Michalman's idea of 
"right to choose:' The majority 
support positions from "no abortion 
for any reason" to "in cases of rape 
or incest." Accordingly, "radical" 
would more accurately define her 
position. 

Ms. Michelman continues, "This 
anti-choice McCarthyism is abhor
rent and has absolutely no place in 
our pluralistic democracy." Really' 
How does she define "pluralistic"? 
The left typically sees any opposing 
view as inappropriate to be men
tioned in a public forum. And clas
sifying a senator's expressing con

cerns HS "McCarthvism" is last
gasp. inflammatory rhetoric from a 
faction that is losing ground 

MAHe SOULES 
Herndon 

• 
You'd need a team of forensic 

experts to glean the facts from Cal 
Thomas' mendacious diatribe 
against Dr. Henty W. Foster Jr., 
President Clinton's nominee for U.S. 
surgeon general ("Reincarnation 

and obfuscation?" Commentary, 
Feb. 8). Extremist ideologues such 
as Mr. Thomas are trying to label 
the views and philosophy of Dr. 
Foster as being on the fringe, when 
in fact they fall squarely into the 
American mainstream. 

Dr. Foster, a highly respected 
physician, stands with the vast 
majority of Americans in recogniz
ing that teen-agers make responsi
ble. decisions !.I h nut relationships 
and sexuality ..I·hen they have 
access to the facts. 

Contrary to Mr. Thomas' asser
tions, Dr. Foster's comprehensive 
approach to the prevention of teen
age pregnancy has turned young 
lives around for the better precise
ly because he helps teen-agers con
front reality. That's why Dr. Foster's 
"I Have a Future" program, with its 
emphasis on job skills, sexual 
responsibility, education and self
control, was awarded a "Point of 
Light" by President Bush. Would 
Mr. Thomas characterize the former 
president as someone who condones 
behavior "detrimental to society"? 

Mr. Thomas' attack on Planned 
Parenthood is equally misinformed. 
Each year, in nearly 1,000 health 
centers nationwide, Planned Par
enthood helps women avert half a 
million unintended pregnancies that 
otherwise would result in abortion or 
unwanted birth. Our educators, 
counselors and health care providers 
talk to teens and Iisten to them about 
what works in their lives. Condom 
phobics such as Mr. Thomas are not 
protecting teens so much as enslav
ing them to ignorance. 

It is the "Just Stay Ignorant" strat
egy that Mr. Thomas advocates that 
has failed to stem the tide of teen-age 
pregnancy in this country. Planned 
Parenthood will not allow a small 
group of extremists to dictate Amer
ican health policy and endanger the 

future of the nation's children. That's 
why Planned Paren~ho()u strongly 
slIPPo,rts Dr. Foster. I ') 

PAMELA ,1. MARAJJDO. I hD. 
R,N. I 

President 
Planm:d Pan:nthooo Federation 

or Amcri":<i Inc 
New York 

• 
Once again, the leading baby

killing organizationl in America, 
Planned Parenthood, has reached 
into its bag of well-groomed prose
lytes and selected ah outstanding 
abortionist from it's ranks (Dr. 
Henry W. Foster Jr.) to help it 
destroy one of Ameri'ca's most pre
cious resources - children. 

President Clinton lis attempting 
to pay a political debt owed to the 
pro-abortion lobby by nominating 
one who now appearslto be a not-so
well-groomed proselyte, a man who 
obviously has had trouble with his 
math for most of his al:lult life. (One, 
12,59,700 - or waslit 7,000 abor
tions, Dr. Foster?) 

Dr. Foster, like many of his con
temporaries, believeS that the solu
tion to teen pregnancy in America 
is abortion abortion by vaginal 
suppositories, pill orithe curette. 

Dr. Foster has beep groomed by 
Planned Parenthood for the oppor
tunity Mr. Clinton has provided. 
Since Dr. Foster is black, Mr. Clin
ton and other abortion supporters 
hoped that white c:onservatives 
would not attack Dr. >Foster's nom
ination too vigorousiy for fear of 
being called racists. €onservatives 
of all colors must st:f.ongly oppose 
the nomination of Dr: Foster. 

Former Planned Panmthood ?res
ident Faye Wattleton has lost her use
fulness, Harvey Gantt didn't defeat 
Sen. Jesse Helms (in spite of Planned 
Parenthood's generouS financial sup
port), Joycelyn Elders, was sent back 
to the minors, so now it's Dr. Foster's 
turn at bat. With the help of all those 
Americans who sent la message to 
President Clinton in !)l'ovember, Dr. 
Foster will strike out also. 

The shedding of in:nocent blood, 
according to the Book of Proverbs, 
is what Crl>d hates. Dr.IFoster's nom
ination must be defeated. 

I 
(THE REV.) GEORGE J. LUCAS 
Petersburg, Va, I 

Affirmative action makes a federal career a non-starter for white n 

Thanks for Jeffrey Hart's col

umn on affirmative Hctlon ("Dimin
ishing accent on the affirmative," 
Commentary, Feb. 9). 

Mr. Hart's column put a much
needed spotlight on how Hubert 
Humphrey's and Martin Luther 
King's high-minded vision has been 
degraded into a rev"rse Jim Crow 
system in which white men are an 
officially disadvantaged class. 

Mr. Hart struck a nice balance 
by showing how the system hurts 
whites and minorities alike ~ 
actively denying opportunities to 
deserving whites, while implicitly 
"devaluing" the real achievements 
of minorities. He makes the case, 
with admirable precision. that the 
practice is "self-evidently wrong," 

The column by Mr. Hart connects 
well with a Dec. 27 Federal Report 
article, "Government's bad rap 
makes hiring good people difficult." 
which seems to have attracted little 
comment from readers. In that arti
cle, the reporter relayed govern
ment recruiters' worries that a poor 
media image might make it tough to 
attract the best college grades to 
government service. No doubt the 
reporter related accurately what 
recruiters said. Nevertheless, their 

claims that their main problems are 
inadequate information, a cumber
some application process and low 
salaries were a collective master
piece of diHingenuousness. Deli
cately left unmentioned were: 

• Promotional freezes (except by 
special approval) for white men at 
the Department of Defense. 

• Gay. lesbian or bisexual 
(GLOBE) groups' influencing per
sonnel policy at some two-dozen 
agencies. 

• Official affirmative action for 
gays at the Department of Agricul
ture. 

• "Unqualified applicants only" 
notices for openings at the U.S. 
Forestry Service. 

• Wholesale purging of senior 
white men from upper Civil Service' 
grades. 

Your Federal Report article 
quotes John Palguta, an official for 
the Merit Systems Protection 
Board. as saying, "It doesn't sound 
like a place you'd want to work." No 
kidding. With reports like the above 
leaking out regularly, the "straight," 
non-minority, male graduate could 
be forgiven for believing that a fed
eral career might not hold much of 
a future for him. And with current 

I·· .' I I . hpo lCles III p ace, he would be ng t. 
Putting a lid on such reports will 
not, recruiters' wishes notwith
standing, make ever0:hing OK. 

The deliberate "disadvantaging" 
of white men for federal service and 
the vigorous extension of these poli
cies into the private Isector was a 
major political blunder that, as Mr. 
Hart intimates, prob'ably cost the 
Democratic Party control ofthe l04th 
Congress. The electorate's Novem
ber 1994 "tantrum" (t9luse the phrase 
of ABC's PeterJennings) was a warn
ing shot across government's bow 
that the GOP ~ its erStwhile benefi
ciaries ~would do weil not to ignore. 

Voters might cut Republicans a lit
tle slack on their mlich-publicized 
"Contract With Ame~iCa," but they 
are going to insist that this federally 
promoted anti-white.~ale campaign 
be stopped without delay. If that has
n't happened by late ;1996, look for 
another political "earthquake" and 
yet another season of media mystifi
cation over what thei voters might 
have "said." And look' for this cycle 
to repeat itself until politicians final
ly (as the feminists say) "get it." 

I 
ELWOOD E. ZIMMERMAN 
Wheaton 



Minorities can't measure up? 

That's what affirmative action policies imply, th~ugh 

you won't hear its liberal backers say so i 
BETHESDA, Md. - For years I've sus

pected that many liberals favor aftirma
tive action because they believe blacks 
and Hispanics can't measure up to the 
same standards as whites, but it's been dU
IIcult to get any of them to say so publicly. 

Now Rutgers University President 
Francis L. Lawrence, a staunch proponent 
of aftirmative action throughout his ca
reer, has let the cat out ot the bag. 

In comments to a faculty group discuss
ing the school's admission criteria, Law· 
rence referred to blacks as a "disadvan
taged population that doesn't have the 
genetic, hereditary background" to score 
equally with whites on the Scholastic Apti· 
tude Test 

Lawrence has since apologized for his 
comments 
which be now 
says be doesn't 
actually be· 
lieve - and 
students have 
led angry pro
tests demand
ing his resigna· 
tion. 

But the fact 
is that atDrma· 
tive-action pro
grams at uni· 
versities 
around the

COUNTERPOINTS country oper· 
By Linda Chavez ate as if Law·I 

rence were 
right 

They routinely apply lower admission 
standards to black and Hispanic appli· . 
cants, all the while pretending that such 
double standards won't reinforce negative 
stereotypes and stigmatize students admit· 
ted under them. 

The University of California at Berke
ley, for example, admits black and Hispan
ic students with test scores and grade-point 

. averages signillcantly below those it re
quires of both white and Asian students. 

Berkeley is one of the few universities 
that has made available such inforination, 
even on a limited basis. 

In 1989, Berkeley turned away approxi
mately 2,800 white students with perfect 
4.0 GPAs - straight As. But half of the mi· 
nority students it admitted that year had 
below a 3.53 GPA 

.And contrary to the assumptions ot 
many aftirmative-action supporters, stu· 
dents admitted on the basis ot lower test 
scores and grades aren't necessarily ec0
nomically disadvantaged graduates of 
poor inner-city schools. 

At Berkeley, for example, the average 
Hispanic stUdent admitted through the at· 
IIrmative action program comes from a 
middle-class family, and many it not most 
attended integrated schools, often in the 
suburbs. 

In fact, 17% of Hispanic entering fresh· 
men admitted to Berkeley in 1989 came 
from families that earned more than 
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By Marcia Stalmer, USA TODAY 

$75,000 a year, as did 14% of black stu· 
dents. 

Statistics like these make it Increasingly 
difticuIt for advocates to argue that amr
mative action is intended to benellt disad· 
vantaged minorities. 

One Mexican-American student told re
searchers studying the Berkeley program 
she was "unaware of the things that have 
been going on with our people, all the in· 
justice we've suffered, how the world real· 
ly is. I thought racism didn't exist, and 
here, you know, it just comes to light" 

No doubt she was referring to the politi· 
cal indoctrination many minority students 
receive in such programs so they'll know 
how "oppressed" they really are, despite 
attending one of the. world's elite institu
tions ot higher learning. 

But the comments that racism at Berke
ley "just comes to light" might j~ as well 
apply to the university's own admission 

What others a~ saying 
••W I 

e are happUy at a time when 
a number of the compensations that 
were earlier advanced to make up for 
earlier discrimination are no longer 
needed." I 

- Calif. Go1'Pete Wilson 

'..•
f the president Irespects the 

goal ot amnnative action ,as fully as he 
should, he might pin political support 
from voters who believe in pursuing an 
integrated SOCiety.... But: if he ignores 
the subject and lets criticsiset the tenns 
of the debate ... he's likely to be stuck 
with atDrmative action as' a thin cover 
tor nasty, race-m.inded pblltics - the 
Willie Horton Issue of 1996. And It's Uke
ly to contribute to his lossJ" . 

- Lincoln Capla1t, Newsweek 
magazine contributing editor 

. \ 

··Yhe people in kerica now 
are paying a price tor thIDgs that were 
done before they were born. We did dilr 
criminate. ... But sbould future genera
tions have to pay for that?i 

- Senate Majority Uoder Bob Dole 

••W \ 

I 
e know that a1Irmative ac

tion has created problemS. abuses we 
didn't contemplate. But if yOu eliminate 
or severely curb ... then What?" 

- QUi/. u. Gov.: Gray Davis 

. . I. . 
•·(IrS) going to be hell ... You 

better nlake sure you prep8re fOr it" 
- Franklyn Jeni,fer,preBident 01 the 

University 01 Texas at Dallas, warning 
college admi.nist:rators ofa ~ 
from minority student8 if a1Jirmative 

action policies eire removed 

I
standards, which clearly do treat appll
cants differently according.tQ their race. 


A1lkmative adion advocates.can't bave 

. it both ways. A System that depends' on 

holding minorities to different - and low
er - standards than whites invites preju
dice and bolsters bigotry .. ' I ' . . . 

But it also sends a clear message to the , 
intended bene4clarles thatI those who 
claim to want to help minorities don't real
Iy believe blacks and Hispailics can ever 
measure up to whites. . \ ,.. ' .. 

Most supporters of aftIrmative adiOD DO 
doubt would be borrifled that anyone 
might interpret their intentiOOs80~;'! 
ly. But their adions speak as loudiy as 
words. ~ 

COUNTERPOINTS' four cOIurrlnI8:=~ 

views from diverse perspecdves On 8 I&
sues. T'lu8day: SuSan EstrIct1 on the 

right Mondeye: Tony Snow. T~ MIchael 

Gartner. WedneedaIya: Uncia Chavez. 
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Jrlilliam Raspberry 

Reaffirming Affirmative Action 

Hugh Price, the Urban League president who 

warmed conservative cockles last summer with his 
don't-blame-it-all-on-racism admonition, told an in
teresting story the other day. 

It was the spring of 1963, he said, and he had 
~really butchered" his test for admission to law 
school. He had been an outstanding high school 
student, and a solid B scholar at Amherst. But the 
law board score (~probably 200 points below that of 
the average white enrollee") threatened to derail 
his legal ambitions. 

But Yale Law admitted him anyway-in part, no 
dOUbt, because of his race. And then ... 

"Despite that miserable test score, my grades at 
Yale never scraped absolute bottom. If memory 
serves, I finished toward the lower end of the 
middle third of our class. Since we had only seven 
blacks out of 150 students in my class, that obvious
ly means there were many white students with 
higher law board tests beneath me in the rankings. 
Nearly all of those in the bottom quarter were 
white. At my 20th reunion, several Yale classmates 
said I was one of the 'stars' of our class." 

Price, who seven months ago in Indianapolis was 
reminding black Americans of the need to take 
responsibility for their own lives, was, last week in 
San Francisco, warning white Americans against 
the out-of-hand dismissal of affirmative action. 

It isn't so much that the 53-year-old Price has 
changed his tune as that he wants you to hear his 
whole song. The self-help verse is familiar. and it 
had an incredible range of politicians and editorial
ists pronouncing him "wise" and "sensible.· The 

affirmative action verse is likely to grate on ears 
that hear the phrase to mean giving preference to 
undeserving minorities. 

Price both understands the resistance and ac
knowledges the abuses committed in the name of 
affirmative action. But he cites his own law school 
experience to make the point that if merit, as 
measured by test scores, is a value worth preserv
ing, so is inclusion, as measured by actual-not 
merely theoretical-opportunity. 

It was a speech. not a legislative proposal, he 
delivered at the Commonwealth Club, so don't look 
for the language of lawyers and legislators. But his 
actual language is interesting. First. he avoids what 
I used to call the "merit trap"-the notion that if 
Sflme of a thing is good, more of it must be better. 
This is the trap that leads us to believe that since 
reporters need to know how to type, the aspiring 
journalist who types 100 words per minute has 
more "merit" than the one who types just well 
enough to pass the cut-off. Or as Price puts it: 

"It seems to me that the crucial issue in crafting 
admissions or hiring policies is to defme the thresh
old qualifications or competencies for what it takes 
to perform satisfactorily in school or on the job. 
With those baseline criteria in place, the institution 
or employer could then utilize selection standards 
and procedures that enable it to fulfill its fundamen
tal missions." 

And one of those missions is (or ought to be) "to 
serve society by sending out well-trained graduates 
from all sectors and segments of society-into the 
private sector, of course, but also into public life, 

into the non-profit world. and into distressed neigh
borhoods," 

Price's attitude makes sense to those of us who 
have benefited (knowingly or not) from affirmative 
action and who take it as perfectly reasonable to 
look somewhat· more favorably at the candidate 
whose presence would add to the "diversity" of the 
institution and the healing of a still-tom society. We 
make a common-sense distinction between (1) giv
ing the minority the noo in close cases and (2) 
legislating racial preference. or assigning race-based 
merit points. 

But some people-not all of them racists (and not 
all of them white)-make no such distinction. They 
believe that once you start chipping at the edges of 
merit, you're approaching "reverse discrimination," 
giving coveted places to people who don't belong in 
them. 

Price, recalling the furor over the discovery a few 
years back that blacks were admitted to Georgetown 
Law with lower Law School Aptitude Test scores than 
whites, answers with some interesting questions. 

Were the lower scores enough to make the black 
students undeserving of admission? Were all black 
students-and only black students-scraping bottom? 
Surely some whites must have been in· the lower 
percentiles. Were they, on that account, also Wlde
serving? 

Good questions, to which I add these two: Will the 
people who lately celebrated Hugh Price's self-help 
exhortations still consider him reasonable and wise? 
Will they love him in February as they did in August! 
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piclwrd Cohen .' l 
I Mfirmative 

·Action· 

t 

Under 
TheGun 

Many years ago, a womaD WIll 
. chosen over me for a promotioD. 
. When I asked a supervisor for In 
explanation-was she, in fact, better 
than I?-he said merit had DOtbiag to 
do with it. I remember his words wei: 
We needed a woman.

Was he on the level? I don't know•• 
once had another boss admit he s0me
times lied to job applicants to spare 
their feelings. Whatever the facta. ill 
my case, the explanation rankles to 
this day. The woman in question ~ 
from a very old and sti1I-afIhIent 
American family. while I was the first 
male in my family to graduate &em 
eoIIege. How, I wondered, did she 
become a victim and I a member of a 
privileged class? . 

I try to balance that ""expe..-tn';'ience
with what I know are the needs of 

. true victims, and over the years I 

have been supportive of affirmative 

action-altbough with heaps 01 reser

vations. I have always believed that 


. certain minorities, ·blacks in particu

lar, needed,a break. The evidence for 

that is so oti~ it hardly needs to be 


. detailed. . '. 
FUI"ltIer. I know that without affir. 

mative action-without the govem
ment breathing down the IICb 01 
employers. colleges and other institu
tions-little would have been acc0m
plished. It was not enough merely to 
drop racist barriers. SometIIiag more 
Deeded to be done. 

"You do not take a person who for 
years has been hobbled by cbains. 
liberate him. bring him to the starting 
line of a race and then say, 'You are 
free to com.,ete with aD others' aad 
still justly believe you have been com- . 
pletely fair," Lyndon Johnson Once 
said. AiflJ1ll.8tive action was the· ap
propriate n!medy. . 

But no longer. An entire Reneration 
has come Of age that has never aeen a 
"whites only· sign or, for that maUer. 
reacted in shock at the sight· of a 
woman doing what used to be called it 
man's work. That hardly means ~ 
and sexual discrimination have \'Itn
ished, only that they have substantia" 
Iy abated and no longer require reme
dies that. however well intentioned, 
necessitate a compromising 0Iprinci.. 
pie. Affinriative action obscures if not 
obliterates individuality. It now proba

. bly does more harm than good.. .. ' , . ' 
In 1996 California probably wiD 

vOte on a proposition that wouJd bar 
affirmative action in publiC hiring. ml

. lege admissjons and contracts. In 0th
er words, the issue wiD be injected 

'into the presidential race, aad the 
White House is watching California 
closely, to put it mildly. It fean, I 
polarizing brawl on the very issue that 
has done so much to create the m0d
em Republican Party: race. Given 
what surveys tell us about the senti
ment of whites, the proposition is 
almost certain to win. 

BefOre matters reach that point, 
leading civil rights figures stiouJd ~ 
ognize why afflJ1ll.8tive actioo YeUS 
80 many whites-:-and a few bIadaI II 
well: because one form of cliscrimiaIt
tion has been repmeect by another. 
Supporters of. affirmative .aCtiOO 
should concede that it is sometimes 
maybe often-miaapptied.·1n tbeorJ. 
the choice is always between two 
personS of equal merit. In practice. 
that's often not the case. . ' 

UliiortuoateJy, proponents 01 ..... 
mative action seem to have dut ill 
their heels and empIon.d IaDpqe 
that. in its own way is II dated 18 
Middle English. Jesse ,Jac:ksoa. for 
CIIIe. has equated Catifomia Gcw. Pete 

- Wilson <Ri,· who favors ending legal 

preferences for women and min0ri

ties to segregatiooists of Old. "Pete 

WII~ of California is tiken ~to Wal

lace of Alabama: Jaduloo ~ . 


• 	 Other affirmative action propo
nents some of them leaderS of Wom
eo's ~rganizationS. have ma~e similar . 
statements. You would ~ that the 

. 	c:hoic:e is between affirmative actioo 

and a return to Jim Crow or, wbeo it 

comes to women, the biringlor admis

sions practices of old. It's lnot. Few 

Americans would countenance suc:b 

aD out~ Througbout IAmerica. 
the virtues of diversity ~ ~.0DIy 
acknowledged, they are celebrated. 
. Ultimately, . affirmative :action. is 

doomed. The electorate Ioa~. it aad 
the courts are giving it another look, 
probably a -aitica1 one. It iwould be 
foolish for the Democratic party to 
lash itseH to a program tha~ wiD sink 
for' one reason or anothel: and bas; 
always troubled even Some pi its pr0
ponents. Racial progress ~. not be,
adVanced if the Democnl~ Party 
sticks to aD agenda mOst Americaos 
reject-and not Qat of bigotty, either. 
. After 30 years of ~tive ac:-' 
tion it's t:imt! to limit its apptic:atioD-. 
maYbe only to instances pi receat' 
discrimination. I· say that 9iith reJuc· 
tance, and with full appreciation that 
racism endures and racists Will cheer•. 
but with the overwhelming conviction : 
that the program has ~tlived its • 
usefulness. Whatever' g~ it has. 
done, it violates the American creed . 
that we must be judged as iDdividuals•. 
not on the basis of race Or an-a' 
group membership ~v~. tnum ~: 

.' have no choice. The civil nibts era IS 

over. The civil liberties :era must: 
begin. A 
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loop voting rights 

W:en three University of Virginia law-school 
, students discovered they had to pay S4S 

, each to attend the state Republican,nomi
'nating convention last year, they did more than get 
mad. They sued,' that Republicans were 
charging them a"po to participate. The party 
should havecleared that tax with theJustice Depart
ment in advance, they said, as required by the fed
eral Voting Rights Act. 

A lowercourt tossed the suit aside, but at the urg
, ing ofthe Clinton administration, the U.S. Supreme

Court has decided to take up the case. Should thejus
tices uphold the students' claim, the state Republi
,can Party might as well invite the Justice Depart
ment to. pull up a chair and sit in on the meeting 
where the party decides how it will nominate its can
didates: Should it hold a primary or a convention? 
Better check with Attorney General, Janet Reno 
first 

It's notaD unimportant question. Giventhe present 
, dissatisfaction ~thSen. John Wamerin the Repub- . 

lican party, he seems sure to face some opposition 

when he seeks re-election in 1996. Should the party 

decide the forum forthat contest? Orshould a Demo

. crat-i'un Justice Department? Changing the pOlitical . 

,parties involved in this case, by the way, dOesn't 

change the answer to that question. On the face ofit, 

the poll tax claim is absurd. A party nomination is 

not an election, so there aren't any polls to be taxed 


in the first place. Moreover, the government is Dot 
imposing the S4S fee, so it can't very well be a tax, , 
either. ' 
, There is also the question of First Amendment 

rights -.freedom of 8&1OCiation --' of a purely pri 
vate organization at stake here. 1b restrict the rights 
of Virginia Republicans, the feds must show a com
pCilling state interest in doing so. What is that inter
est? 

The students say the fee deterred them from 
attending the convention, but one of them actually 
did attend. As often happens at these aft'airs, one of 
thecandidates paid his way.1be student says he later 
repaid the candidate. So1icitorGeneral DreWS. Days 
warns that allowing Republicans to charge conven
tion delegates - ewn to help absoIb the costs of 
putting on the convention-"iDYitescireumvention" 
of the Voting Rights Act. That isaowa matter for the 
high coutt to decide. 

Inthe meantime,thecasewUl provide a1ittJemore . 
evidence of the corruption of once-good intentions, 
TheVoting Rights Actused to keep govermnentoffi
cials from discriminating against black would-be vot
ers by using the likes of poll taxes and literacy tests 
to prevent them from casting ballots. The Clinton 
administration would have it become 'the means to 
wade into the internal affairs of aprivate organiza
tion. One hopes the high court understands the dif
ference between the two. 
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Willie Brown Fervently 
Defends Affirmative Action' 
• Politics: Speaker says those who would end it are 

racists. Rift on volatile issue grows among Democrats. 


By DA\IE LESHER idea that is expected to take shape 
nwn ST"" "'JUTER in upcoming state legislation and a 

ballot initiative that could faceSACRAMENTO-Democratic 
voters next year. .Assembly Speaker Willie Brown 

issued a heartfelt and personal 1'be. Speaker's comments under
def.lnse of affirmatiye action laws score a growing rift Within the 
Tuesday, casting himself as a ,"ic-. Democratic Party as leaders strug
tim of racial mistreatment and ,Ie With their response to an l.Uue 
cbarging that those· who seek to that has been portrayed as a poUti
abolish programs to promote . cal freight train-one that politi· 
minority hiring are engaging in . cians are told they must either 8et 
racism, aboard or ,et hit by. 

Brown. one of America's most Democratic strategists fear that 
influential black politicians, com the issue coUld split their ranks as 

Uberals rally to the defense of onepared the critics of affirmati'-e 
of the hallmark achievements ofaction to cheaters at a card table 
the ciVil rights struggle wbile othwho ba'-e illicitly collected a stack 
ers conclude that public sentimentof chips and. upon being disco'-
no lon,er favors such programs. ered, want to continue the game 
Party leaders worry that thejuuewithout paying back their 
could dama,e their cbancf!'sof . 

ill-gotten gains, reelecting President Clinton. 
Sbaking a pointed finger and The proposed ballot mea.ure. 

raising his '-Olce, the Speaker told crafted by a pair of Bay Area aca. 
dozens of reporters gathered for a demicians, would forbid state and 
regularly scheduled press local sovemments and state uni· 
conference-almon all of whom versities from I'iVirll preferential 
were white-that "e'-erybody In treatment baaed on. race. eUuUcity 
here bas been the beneficiary of or gender ill hiring, contracUq or 
preferential treatment at mll 'admittin,students. In an interview 
expense-at e"ery le'-el in your Tuesday, one of the autbol'l dis-· 
life. at e\-ery le"el in your life:' miased Brown's chu,e that the 

Bro"'n said it is appropriate and measure is rac:1lt. 
necessary for go'-ernment to cor ..,.. to the claim \hat this is rac:1lt. 
re~t historic discrimination by I find that ItraJ'lIf because t.hiIUli· 
seeking out minority contractors Uative would Dot overturn or 
and by accepting minOJ#y appli nvene any aiIUng state or fed· 
cants to uni'-ersities O'\"tr equally eralltltutelabout dilmmmaUon," 
qualified white students. To do 10 is IIJd Tom Wood, a co· author of the . 
only fair. the Speaker II1cl because proposed ballot measure. "What 
for decades the na~ hu ~a~ he'. rtff!'l1nl to is the Vf!fY con· 

trovenial question of wbetherWith an "arUficialsystell1 01 selec
IDdlvktualI wbo havf not been distion" that favon whites. 
crtaUD&ted apinIt by an employer "Now that the system is beinB 
Ibould be liVen preferential treat· cballeDIed to let Willie's relatives 
ment becaUN they belon, to aill. . . IUddenly there is somfthinl 
partkular 1fOUP. It IeemII to ~&batwron" or unconstitutional or 


u,nacceptable:' Brown laid. "I'm 
 SIDOti proper poUcy." .teWnt you, you've (Ot no cl_ what Proponfnts 01 the idea contendit is ute . .. ."ery day in your life 
&bat t.he law Ibould be made color·to know that this is the syltem you 
blind UlItead 01 t1'7IDI to cometare in. . . . I'm telling you. it pws 
put dilcrimiJlaUon With PJ'OIl"lIrisat you day in and day out." 
&bat art preferential to IIIiDori\ieI.BroWll is ODe of the fi1Jt Demo 'rbit prem1lt baa been tDdorIfdcrats to tpeak out forcefully apinIt by GoT, Pete WUIoD. altllouch hea growiJII moVement to eliminate 
baa 10 far ItoIJPed abort 01 rupportaffirmative action program, an IDI the bI1lot meaIUN, .ADd earlier 

this month, the state's ranking 

Democrat in Sacramentb. Lt. Go\', 

Gray Da\"is, disclosed that he is 

working With party leaders to draft 

an altemative to the prOposed bal

lot measure, one that would still 

repeal all affirmative a~tion laws 

and rules in Califomia. I 


On Tuesday, Brown Offered no 

room for compromise on the issue 


, and no tolerance for fellow Demo
crats who would abandon affirma
tive action out of fear fo~ their per
IOnal popularity. He also, presented 
a deeply cynical View ofl California 
voters as people who are "narrow
minded in many cases! who are 
only interested in tust their little 
sphere,", . \ 

He di8m..lased the idea Ithat therf!' 

could be a compromiSe offered by 

Democrats in response to the pro
posed measure. \ . 


"The attack on afflrmative action 

is totally pbony," he saidf "It would 

be wron,. in my opinion, to be 

respondin, in anticipation of stop·

pin, what basically is a racist mOVf!'. 

. . _Racism does notnecessarUy 

mean malice; racism can be inad

vertent. And I believe th'at in some 

cues, it may very well be inad

vertent. But it i.8sett.lnB up a straw 

man:' . I . 


In stem langua,e. the San Fran

cisco Democrat issued a warning to 

Clinton about rumors \ that the 

President DUaht oppose affirmative 

action. ADd he rebuked \Califomia 

Democratic Party Cbairman Bill 

Preu for IUIItsting that Demo

crats Ihould try to m.iftimize thf!' 

poUtical damage the issue might 

cauae the party. I 

. "Bill Press hu clearly Shown Ius 

abWty to lead Democra~ succeu

fully," Brown .aid facf!'tiously, 

referrilll to the Republican land

Ilide ill the 1894 election. I 

."LtIt.ei1. I am practical enough to 


Dow bow DemocratsloV,e to try to 

lUl'Vtve," Brown added. 'II am alJo 

praeuea! fIlO\I8h to know that you 

don't I\I!'VIVe unlea you Ibow lOme 

mdeftceolpnnctple... j ADd until 

1·1mow what you are 'W1llinI to die 

for. I don't know what you .tand 

for. ADd believe me, this is an issue 

., -I 

OD wbicb :rou oucht to ItInd up and 
. Jitenlly .y, It is alit." I . 
. III ID IDtervIeW TueIdjly, Presl _ 
dOWDCd uy dillll'eement 
wttll .yiq hf alrHB that 
the movement to abolish afflrma
Un ac&ion it "racitt" and thal nlItiD, lawl are workin, and 
qbt to be pro&eet.ed. He laid the 
party" IDtemal ~n is lim-
Ited to tIlIlIU about howl belt to 
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http:pro&eet.ed


a 
, 

..:
;:

:r
. 

, 
"
~
 

.
'
 
,
I

S'
,' 

.-
:U~·

.n!
!!n

!!U
lf!

~IU
IUU

r !i
~I~J

!n!i
i;!~

ff[ 
:'!

: .
 


oJ
,.

 
-
~

_
_

 
.n!

!tr
'I!

I~l
:!~

llh
t!f

rui
hhH

hn!
!Ui

dil
Ur 

ti 
ga

l, ,,
:-,I

I!,I
J!i

l"I~
,:: 

&:
::r

ift1
;,.s

JII
I·(

· lJ
f,i

 f~'
llll

lB' 
a. 

.
I
!
.
 6

 
.1 

6 
i 

:·1
0i

ll
)i

ll 
f 

a 
I:

II
 

i 
.f 

i,
 

' 
,·!u

!n·
d,U

rh1
· !!

it!
ihH

Knn
~hd

l!t
~ -I

 n
 ... 

, 
"
0

 '
 

" 
~
"
 

..
 

tJ
'

t 
~"

 
.~
~ 

M
 

M
 

'"',
 

"•
~I

~ I 

'~. 
I 

I~
' 

• 
1M

;< 



;".!'" f' ...... 
• I ~ 

DATE: 

PAGE:~6t lUasbiugtOn 'os! 

klliam Raspberry - ,.' . 	 . 

Reaffirming Affirmative Action ........ 

. . . '., 	 . 
HqII Price, the Urban.Leaaue president who 

WU1lIied conservative, c:ocIdeS·lut summer with .... . 
don't-biame,-it-aD~raciam admOaition. told an Ill 
terestiq Ilory the other day. 

It was the spring of 1963. be said. and be bad 
"really butchered- his' test for admiuion .to law 

. ICbool. He had been an outstanding hish acbciol 

. .ltUdetIt, and a ,solid B ICboIar It Amherst. But the ' 


. , law boIrd me ("probably 200 points below that of 

the Iwrage white eorolleej threatened to· derIiI' 

"It _1111 to me that the auc:ia1 issue III i:rIfting 
.' 	Idmiisions or hirinI poIi~ is to define the thresh

oktqualific:atioM or competencies for what it takes 
to 'Perform, utilfactorily in school or ~ ~ ~.. 
With those baaeline criteria in plact,'the U1StitutlOD " 

. or employer CCK!kI theIi ~ selection standards 
and procedures that enable it to fuIfiIllU fundamen
tal millions.· .' . ' 

And one ol thole miuioos is (or ousht to~)~ . 
lel'VellOCiery by'sendin& out weU-triinedlfaduatea 

,from aU aectonand IeIJ1M!Dts of ~ry-iD:to ~ 
,_legal ambitions. , .,private 1CClOr. of ,coune. but aIao iDto public life. 

But Vale Law admitted him Inyway-in part; no. ' '." .'-:- 
• doubt. because 01 IUs race. And then • .• . 

,"Despite that miIe11IbIe t~t 1CC)fe. my gradelat . 
Vile Dever acraped Ibsolute bottom. If memory 
1el'Ve&. 1 finished toward the lower end of the 
middJe third of our dasa. Since we bad only seven 
blacks out ol15O Itudents in my dua, that obvious
'Iy muni there were many White 'ItUdetItl 1rith 
rusher law board test~ beneath me in the rankin... 
Nearly all of those in the bottom quarter were 
white. At my 20th reunion. several Vale clua:mItes 
aid I ft8 one of the '1tarI' of our class.

Price. wlio seven months qo in Indianapolis was 
reminding black A.merians of the need to take 
responsibility tor their own lives. was" last wee~ in 

. San Francisco. wanulll ..111teA.menca~ agawt 
tM ol:t~·hand dismiuaJ ofaffirmatlVe actl~. 

It isn't 80 much that the 53-~ear-old Price bas 
changed his tune as that be wantl you to bear his 
whole song. The self-helP ver.~ ,is familiar, ,an~ it 
had an incredible range ol ~~~ edi!onal
1515 ~ him "Wile and. eeDllbie. The 

If:6rmative Iction ve", iI likely to ante Oft ears 
that bear the phrase to meaD Iivina prefereace. to 

. UDdeserving minorities. , , 
Price both' understands ~ ft!IiItaDce and K

kftowledles the lbullet committed in. the aame of 
. aff~tive.action. But be ~ Ilia ~ law I,CbooI 
. experience to mike the poiDt that if ~, u 

meuured by test,~ .. I value wortb pmerv
in.. 10 is .~ II ~ by actual-DOt. 
merely theO~..< 

It wu I speedi." I IetiIIItive propoaaI, be 
delivered It the Coawoawaldl Cub, .. dOD't", .' . 
for the IIftIuige 01...,.,.. and lelilllton. But biB 
lCtuailanJWige is iDteratiDI- Fat. be IWIida ~t 
I used to c:aJI the 'Writ trIP--the DOCiaD that if 
.., of I thina itlODCL aicre 01 it _ be better~ 
TbiI it thetnp ....t ...... to IieIieft tbat aiDce . 
reporten need to Jmow ... to t,pe. the upiriq 
joamaIiat who en- 100 ... per·aiIute .. 
more '"merit- thin the ODe • fJpeI jail Well 
eaouP to PIlI the cut". Or • P.rice putI it: 

. ','" 

DltO the ~t world; and mto diatreued ueigb
-.... . 
. Price s attitude makes eenae to thoee of WI who 
bave benefited (knowingly Or DOt) from affirmative 
Iction and who take ita ,meetly re.uonable to 

., look IIOIIleWhat mort favorably It the c:anctidate 
. whole presence ,woUld add to the "diversity" of the . 	institution and the beali.ng of I stilJ..tomlOciety. We . 
make. COITII1tOI'I-tese distinction between (1) IJiv

.	inl 'the minority the nod in dole c:nn and (2) 
Iqw/i,., racial preIetence, or 'pj",ina I'IICe-biIed 
merit poj:n15. . ' 

' .But IOIDIe people DOt III ol them nc:iIta (ind not 
. iD ol themwtDte)-make no IIICb cliltildiclli. TIley 

. ~ that CI'ICe you IDr't dIippina It the edIa of 
. 'iuerit; you're ~ "'m'enecliK:r1mination:,

aMna awet.ed pIIc:ea to people who don't belong in. 
tbem. . 

Price. recaIIina tile Iurw ewer die diIcow!ry I few 
,.. bIdt that biIcb were admitted to Gecqetown
Law with lower Law ScbaaI Aptitude T_.aires than 

.wbiteI. .....widllCiIDe intereICinI qDeItjODs. 
Were tile lower ICICIft!I tIIOUIh to mike the bIIck 

'1t1Idents undeIerYina ol IdnIiIsionl' Were III IiIIdt 
~md 0DIy bIIdlltUdeots--lc:rl bottom? 

.. Surely 10.' wtites must bIve been in the lower 
pPI'C8ItiIe8. .Were tbry, Oft that 1CaIUIlt. aIIo .... 
'.-viDa? ' 

GoodquntiODs. to Wbicb 1II1II tbeIe two:. Will the 
,. people who lately celelnted HUIb Price', ie:If-betp 

nhortatiODs d CIIIIIider lim rellllDlbIe md wile? 
. WiD tbey low: bim ill FeI:nIry • they did ill Aupt? 

2-/"(-JP.s 
',{-19 
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ON CALIFORNIA 

Redirecting 

the Affirmative 

Action Express 


J!Y George Skelton 

R
SACRAM£:\iO 

epublicans are saliYating and 
. Democrat~ are shuddering at 

the prospect of a 1996 ballot 
brawl oyer afflrmatiye action. It prob· 
ably would generate a high yoter 
turnout among whIte men. who tend 
to support GOP candIdates. But cool 
heads are working behind the scenes 
to sta"e off the fight: . .. 

In the end. partisan politics may . 
well drh:e this racially dh'ish'e issue 
onto the Ko'-ember ballot. gh'iilg 
Republicans a hot issue and chasing 
Democrats for co\:er. including Presi· 
dent Clinton In fact. there could be 
anti·affirmati\·e actIon measures on 
ballots in se\'eral states. Again. Cali
fornia is leading the charge. as in past 
rebellions against ta.xes and illegal 
immigration. 

"We're going ahead with this 
regardless of whether the LegIslature 
pays attention to us:' '-o"':'s Glynn 
Custred. 57. an anthropology professor 
at Cal State Havward. who with 
another apolitlcal academician has 
drafted the "ci\'jJ rlght5 initiatin." It 
:would forbid state and local ,o'·em· 
mentS and public uniyersities from 
granun, preferences based on race. 

. ethnicity or gender in hirin,. con· 
tractin, or admitting students. 

"The·initiatiye hatt momentum and 
It can't be stopped." Custred laYI. "Jra 
like a freilht train mO'-in, dov.'D the 
track:' . 

But in truth. this train ta mcn1q a 
lot slower than ,enerally portrayed, 
Almost all the fuel has been supplied 
by news m~a attention. . 

It's a shoestring operation that 
hma;:~yt eN"enhbe,un bto . raise serious 

. or as It su mltted an appJi 
catIon to the state attorney geneJlill to· 
begin collecting signatures to tet on 
the ballot. . 

There are pluses and minuses in tJUs 
for Democrats. It means there stul i$ 
time to hop aboard the train and 
maybe help drin. But it also means 
that if left to propel Itself. the poky 
tram may not arrh'e in urne for the 
March primary-the ballot Democrats 
prefer-and could run o,'er them in 
.the November ,~neral election. 

c 
BipartiSan talks are under way in 

the Legislature With the goal of 
defUSing tlUs lSsue politically. The aim 

.. 	 is either to place on the March ballot a 
state constitutional amendment Dem. 
ocrats grudgingly· could accept. or
less likely-head 9ff a ballot measure 
altogether. 

One pOtential roadblock to agree'" 
ment cl)uld be stonewallinB by GOP 
lead,rs who cO"et the political tasue 
more than the policy chanie. Another 
is if. Democrats shy away because 
they re mtimidated by minOrity and 
feminist groups. 

A consensus is emerlinr: It mi,ht be 
OK to junk the racial render prefer
ences and pro,;de breaks for people 
who han an .economic disad\"antage. 
Many nunOMties still would qualify. 

"Why should a middle-class black 
whose parent is a stockbrobr be 

. ·giyen a preference OVl!r. lOme h1llb1lly 
up in my d1atrict?" uks Assemblyman 
Bernie Richter (R·Chico). 
. But like other initlati'-e supporters, 
Richter would allow meana·teIt pref
erences only for entry·lf'\"el jobs and 
student admJuiona. not in eoDtraetin, 
and faculty hirin,. . 

Richter, a member oJ the InJtlIti'-e 
ad'1Jory board, last week q,fIttd 
that a ballot measure auptbe avoided 
it the LeliBlature just palled !Us anti. 
affirmative aCtion bills. And be toiled 
tbat Oft the De,Otiating table. 
. "My (party] won't Uke It," aaerted 
the Republican laW'Dlakfl'. MMy lide 
wants to· UIf it .. an iDn'mmatory 
wedle lllue, But I'd Uke Dot to tear the 
ltate apart. The reuon we have a 

Le . I'· . 
. of rr~;I~u::!.~ to deal wnh these kinds 

. 
c .' 

Moderate ·Sen. Tom Campbell (R. 
Stanford), another leader in the 
mo'-em~nt, agrees that passage of 
Richter s bIlls would represent'''a 
maJOr. A-plus 'ictory-underlin~ it in 
red-for the principle of a colorblind 
,ovemment." 

But he and others are leery of 
merely enacun, statutes that might 
be repealed by a future Legislature or 
o"ertumed by a court. They'd prefer 
tbat their proposal be embedded in the 
state Constitution. where It only could 
be chan,ed by another vote of the 
people. . 

The hope of 1n.itiati'-e backers is that 
the LeliBlature will copy their pro- . 
posal into a const.itutional amend
ment and place It on the March 
ballot, thus laVing them the '1
m1llion COlt . 
of collectfD, Ilrn-atures. 
Democratic leaders would ha"e to 
help mUlter the required two
thirds Ifl1,Sfative vote. The Legi!~ 

.lature also could pUI separate bills 
dealin, With economic preferences. 
.This rieems to be the direction the 

. train Is headln,-Ilowly. cau
tiously toward political 
aeeommodaUon. 

"There', probably roiD,tC' be 
lOme lelillatfve product." 'lays 
Senate President Pro Tem Bill 
Lockyer (I)·Hayward). whose 
talk iI to protect the Democrats' 
narrow hOUR majority. "There'. 
IUfficient Iteam that lOme tension 
hal to be rtleued." 

It'. beuer for Lockyer'. party io 
help releue that tenliOD now than 
to leave it ~ the GOP and rUed 
voters. . 
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GOP Lawmakers Seek 
Color-Blind Society 

By Ann Mariano 
Wu.hini!on POll' SWf Writer 

Some Republican Iawmaken and their con
Iel"V3tive supporters are gearing up for an ef· 
fort to recast fair housing and lending laws 
passed over several decades. They seek a 
color-blind society. several congressional lead
ers said, in which race, ethnicity and gender 
riI carry no weight in deciding wbogets 
bomes and apartments. 

These proponents want a new federal civil 
rights act that forbids the government from 
eoacting affirmative-action laws that call for 
"racial or gender preferences in programs, 
c:ootracts or employment,It according to the 
Institute for Justice, a conservative Republi
can think tank based here. 

The "balkanizing of societies based on their 
differences is very serious and is a worldwide 
problem,8 Rep. Henry J. Hyde (R-m.>, chair
man of the House Judiciary Committee. said at 
a recent meeting of conservative Iawmaken 
IIId activists. "We're all asserting that it's our 
differences that count. We seem farther apart 
than we ever have been despite years of bus
ing (and} coerced integration. What we can do 
is take a look at quotas and preferences and 
bow they measure up to the law: 

H)'de has promised to bald hearinp on the 
iIIIue this year. 

William Mellor. president' and geueral a:JUn
lei ci the Institute for Jii8tiCe, said be believes 
"'our futw'e civil rights pQIiCies ought to be di
rected toward ••• mdiCating discrimination 

-ci all sorts.It His organization is urging Cc:io
peas to -enact a Civil Rights Act of 1995. for
bidding the federal government from engaging 
ill nciaI or gender preferences ill PfOIr3I1lS. 
c:ootracts or empioyment.8 

"We believe significant strides have been 
.. sioc:e 1964. and we believe blacks and 
wbites are 00 common ground: Mellor said. 

One case ill partic:uIar has lII,Iel'ed these. 
_lenative activists. It was the Justice 
Department's $11 million settlement last 
IUllUDer-tbe agency's largest ever-with 
Qny Cbue Federal Savinp Bank. the big
JIlt ~ iPstitutiaD in the Washin&too area. 

In a remark that alarmed aome civil 
rights advocates, Senate Majority 
Leader Robert J. Dole (R.Kan.) ap
peared last weekend to lend aome sup
port to Mellor's view. Dole questiooed 
wbetber "future generations" sbould 
ba've to pay for the wrongs infticted by 
past slavery. "Slavery was wrong, but 
sbouId future. geoeratioos have to pay 
for that? I think it's a tough question,8 

be said. . 
Affirmative.act programs, create 

ed by Iegi.slatiaD and deIeoded by most 
Democrats, .help minorities get jobs 
and public contracts. Congressional 
Democrats eJ;lIessed fears that Dole's 
remarks indicate bostility to these pre; 
grams and may further divide the 
CDUDtry alq radaJ lines. 

Defeoders believe aucb plans are 
here to stay. 

If Congress .passed a Jaw saying 
"nee can never play a role" in housing 
iDtegratioft efforts or decisions, the. 
Supreme Court probably would strike 
it down, ill the view ci JoIm P. Relman 
ci the Wasbingtoo Lawyen' CGmmit
tee 1m' Ci¥iI Rights and Urban Affairs. 

The high alU1't "teods to II&lIdd de
dsioDa when they create IDClIre oppor
tunity for Afric:an Americans than 
wIIea tbey limit wbites,'". Relman aid. 
If the cIiIIc::rimiuti is ~ and 
egregious eoouah: CDD1& ca order 
c:baDges that 'MlUId curect the bias 
.". tbey ca't wiDy-aiDy enaaae ill af
firmative actioo: be aid. III IfIirma.. 
tift Idioo cIecisiIm, CDD1& order in
llibrticm or individuals to tIIre actioo 
dial will redresa wrongs. 

The Departmeat ci Houaing IIId Ur
_ DeovdopwteDt bas IamdIed a CIJDo 

pIian to espmd h::mecIwneallbip 1m' mi
DOrity aocI low·iDc:ome .households 
though voluntary qreemeatl with 
leaders. BUD is uraitl1DIJI1IIIe com
pEes to ~ wbJt.ary IIXUdI tbIt 
wi! eIPIDd bouIIiDc IDIII1rm for miai
ties md bHDame bame buJen. 

This .... CoIIatenI ~ Ltd., 
• IIqe c:omp.ny with Ia:IdquartIn ill 
BmiI&bam aod widl 30 braDdIeI ill 

http:c:omp.ny


Presidential What? 

D.C. lawyer Edward Warren did some substi

tute teaching last week at New York University . 
Law School for his Kirkland &Ellis partner, Ken- : 
oeth Starr, the Whitewater independent counsel. 
Starr was busy that day with an argwnent before 
the 2nd Circuit. What a shame. Students would 
have laved to hear Starr teach this lesson. The 
subject? Presidential imnnmity. 

Fro. Divorce Court, With Loye 
Valentine's Day may be a time rl bve, but on 

Feb. 14 a lawyer's fancy turns to, well, just con-· 
sider this romantic missive from divorce lawyer 
Cecile D. Weich. She reminds those bound for 
the altar around Valentine's Day to think about 

. "prenuptial agreements. • . . Remember. the 
. time to agree to disagree is when there is asmile . 
00 yoor lips and Iove'in your heart.K • 

~ ., 
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Every parent who'. ever driven a . 
c:bikI 100 miles or more will recos
aile the queatioo: Are we there ,ell 

The ~ry-becnse it reOec:ts. , 
mixture or impatieDte ad IIIlriety 
aIoDpide • cIesire DOt to be too . 
lI1nOyinR-seems appropriate to the 
"wedge- issue or the IUfIOlI,! affir· 

mative action. 


Opponents d, the prictic:e CCIl'I

tend that, DO matter bow thiDp 

used to be, qualified minoritieino 

Jooaer blve to WOrT)' about beiDI

aduded 011 the basis or race. WeD, 

maybe in IGrlit:tIJ4rCUlt.S, but tboIe 

are IUbject to administrative or judi

cial remedy. In aeneral, tJaouab, 

they believe it's time to aet off the 

rvt' kick and look at merit-to be > 

colorblind. ' 
And JOllIe of us wander: Are we 

tbereyet? 
Affirmative action, an ida of the 

Lyudon Johnson era, 'ftS baaed on 
the observable fact that iDstitut:ioDs ' 
tend to re-create themtetves t.mJess 
acted upon by some outside force. It 
'ftS this telf-perpetuation, aod DOt 
dilcrimination alone, that Oobnlon 
thought) accounted for the UDder
representation of blacks and other 
IIIiDOrities in the more desirable 
venues of society. 

Tbe disproportioaateJy white 01· 
liceor dassroom or aeiabborboocl 
wouJcl go 011 beiDI ctisproporticmte
Iy, white so IonK as the iDCumbenta 
bid • major role in IIe.Iec:tiq their 
aaccesaon. "Old boy Detworb,

',word-of...moat.b reports 01 ~ 
~en aD employer's aaod a

, perience with workers from • cer
tain plaee-aD aened to Ireep 
wortplaces IcdinI mare ar .... 
dieJ bid ..,. IooIr.eCIIDd to Ireep 
cpaIi6ed 0Ibers aD the GaIIide. . 

JGbnIon psopoeed .. ......... 
force- to break tbiI Jock • delirillae 
positions. Employen waaId be .... 
quired DOt merely to deal fairtJ with 
whltever appticants wdecI tbraqb 
the door; they DOW would line to 
ad affirmatiyely to d'f Tpepte , 
their worlqllaces. " 

It was a fIirly modeIt idea. JaIm.. 
I0I'l 'ftS 10 certain tbat die .-IIfied 
JDiDorities' tII'Il"e ,aut tIIen. .. • 
MIle that employers __ ..... 
... desired to desly diem .........., 
CIDCt tIIey preIIIDted ........tIIat 
be tboupt, it would be .... to 

• 
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AMaiQ~tr~~ Future, 

NotLife on theMargin 


Schools and businesses 
must redefine what it 
takes to have a 
productive life, then 
keep opportunities open .. 
If HUlH I. PltCE 

~ blacks to hoist. the pncpjanJ
behind them. ... I 

The crucial issue in c:rarun, admis
lions or hirina policies is to define th~ 
thresboid quaUficauons or competenJ 
eIes for what it takes to· perfonrl . 
.tilJfactorily in JChool .or on the job; 
With those baSeline ~teria in place; 
the inltJtl,ltion or employer could then 
utilize selection standards and proceJ. 
duns that enable it to fulfill 111 fund,aJ 
mental mission. . . I 
. One such perfectly ie81Umate mis
lion ·for a public university, for in.! 
stance, Is to lIrVe lOCiety by aen_ 
well -trained sracluates out into all 
leCtors of society-into the prtvate 
leCtor, 01 eourse. but alIIo into public' 
life. into ·the nonprofit world and intol 

distressed neighborhoods. I 
Why . ahouldn't public universities 

ler'Ve society more effectively by pro
ducin, well-prepared future JChool 

W e hear lots of talk from elect
ed offiCials these days about 
contracts. compacts and cov

enants. About obligauon and opportu
. nity. Seldom do we see any discussion 


01 race. any acknowledgment that race 

remains a searing issue in our society. 


This silence stands in stark contrast 
to the incessant ranung on radio talk 
Ibows about angry white males and . . 
black separatists. about affinnauve ac- . 
tion and preferential treatment. . 

Meanwhile, affinnative action and its 
JUppOSedJy undeserving black benefi· . 
ciaries are. being posiuoned as the 

. wedge issue of 1996, as were welfare 

and the unworthy poor in 1994. 


Ob8e.ssed opponents of affinnative 

aCtion are mounting assaults on every 


. front. There are court challenges p
lore-to set-asides in contracts, minor
ity achoiarships and leSiSlative redis
tricting. The new con,re.'ional 
leadership threatens to roll back feder
al c:ivil-ri,hts rules and water down 
federal oversight. A threatened ballot 
referendum, known ironically if mil· . 
-dinsly as the "california dvti-rilhll 
ilUtiati'Ve," would outilw ncial prefer
ence in state law and by public entities . 
. The crux is whether Ift'irmative 
action has ouUived ill conat.ituUcmal 
julUfication. Was it IDtended .. a . 
temporary meuure to make IIDtDdI 

. for put discrimination! DoeiI1l eOn
UftuinS use rUn the· rtJt 01 1nDI
form1n8 racial preferences into a per
manent factor in cIispenaiq apportuni- . 
ties, be they contracts, c:ol1ep IIOU or 
jDbI? . . 

I .y. unequivocally. 1JIat the Job 01 

IDtegrating African AmerIc:&DI. wbo 

were iIolated ,eneratkin after pnera

ticm by oIficial action and uaafficiaJ 

practice. into the .Amerk:In main· 

II.ream ian't done, by In)' atreICh 01 the 


. imqination. 	 Yes, affinnati'fe ICUon 
baa helped the mOlt prepared IIDOftI UI 
pin rudier ac:ceaa. But it', IIIOl yet 
time for impatient whitellDd auee.-



~ the real world. How else to exptain the 
IUCCeIII of Madonna. a modestly talent
ed linger. or Ronald Reaaan. whom no 
one ever miIt.ook for a Ammo evm 
law? Yet both have been brtWant in 

· their ways and busely lUCCellful in 
their fields. If we are to make diversity 
work. then the meebani1m8 for appar

· Uonin, opportunity mUlt lOmehow . 
ake fuller ICCOUftt of the emerstnI 
tnowlqe about k1entifyins IDteW
pnce and nurturlnl potential and 

· aut what it actually akes to lead a 
productive life &bat pays diYideDdl 
personally and to lOCiety. 

or course. cosrutive ability matters. 
But 10 do ambition. indUltrioUlnell. 
leadership. curiOSity. flaibWty IDd 

. other job-relevant attributes unrelated 
to inteUectper Ie. Employers who 
understand these realities' and Ielect 
workers within a broad range of abili
Ues can be both inclusive and eoiDpeti· 
Uve. Senior corporate aecutives who 
auperviBe thousands of employees teU 
me that African Americans are fully 
competitive when the performance cri· 
teria are clearly and quanUfiably relat· 
ed to the bottom line. . 

African Americans want in and al· 
waYI have. For all the traumaaperi· 
enced by the poorest of our people. 
millions of us have lUl'8ed toward the 
mainstream. 

Affirmative action explains much 01 . 
this prorresa. which is welcome DIWI 
for our people and for all AmericIDI. 
We will conUnue O'ID' relentlesa march 
into the mainstream. We have abIo· 
lutely no intention of turntns bIck-or 
of being t'ID'Ded back. Our M'ID't, Ute 
every American'.. lies in the main· 
1treIm. DOt on the maratn. 

BVlh B. ,.,. " "....., ., 1M . 
NGtitmtJl Uttaft ~. B" ~ 
1ft ~ from a N. 10 apeeeh 10 1M 

. ComfllDft'llHll'.lllh Cl1Ib '" Scm 1'tneiIco. 
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tirCJC lUa$lJington mimc$ :::: 
Voters the Democrats seek 

" 

them ev~rywhere . 

O

nce the RepublicaD majority 
. f1nisbes with its Contract. it 

would be well advised to 
Iwitcb over 10 a repeal m ... and 
ODe place it might start is with the 
\lbter Rqistration Act..aJsG known 
u the "motor-wter" law. Indeed, if • 
the RepubUcan ~o!i.n' doe$n't 
repeal the motor-~~rD.Jt might
wen not be a ,,"'\ioli~' much 10lller 
- or ever &pin.

Last month. Attl':;~)' General 
. Janet Reno annoWlceJ t:-,3t the Ju~· 

dee Department is suing four states 
fbl'railing to erJr'l.;e the law, and the 
parti.san political reasons that drive 
the lawsuit are as transparent as a 
foraed identity card. Unable to per
suade the real American electorate 
10 keep them in power, the Democ
rats are trying to invent a newelec
1Dnite. 1bat's why the motofl-voter 

IIwwaspused,and that~ why Miss 
Reno is S'Uing to enforce it. 

Enacted in 1993. the law allows 
peopJe to register to vote at the 
same time they ~t their drivers' 

licenses - as 
well as when they 
sign up ror wei
rare benefits, 
unemployment 
compensation 
and disability 
payments. It was 
a major accom· 
plishment of the 
Jate and urua· 

........--.. mented Democ
._...... ntic majority, U 
...,..... Democratic 
Francis ec:compliabmeDts
- ____ ~d despite 

. eDt Bush's 
'WIlD ill 1992, they puaed it II8iD 
the IBt year. . 

Tbe NIIOa the DemoaataW'IJIt
ed the bW 80 mucb iI that it IDIbs 
it IIIIier for .low-income, Jow-edu
catIaD IDd1ow-UiIJ 'VOlIn to,*-

ScIrnuel Francis, a columnist for 
.".,~'J1mes. is naMnally 
~Hisc:ob.tmnappecusllft
1J&sdtIyandFrida)t 

wterswhooften don't know or care 
eao\IIh about politics and citizen· 
lbip to know when the eIeetioD is, 
who..nmniDI orbowto ftIisteI'. let 
IIoae wbat tbe __ are and wbat 
tbeymean. 

These days, sudl wtenjuathap- . 
'peD to be the backbone of wbat 
remains 01 the Democratic Party, 
II1d by fac:Uitatina their wtina, the 
DemoCrats live tbem8elves 111 edge
in elections. These days, the 

Democrats desperately need an 

edge. and the law lives it to them by 

CODICri~ citizeDs 80indifferent 

to citizenshiP they ftDd it bother· 

some to register. 

ADd if the welfare proletariat 
ian't enough to live the edge, the 
matoJlowter Jaw also encourqes
fraudulent'V'OliDg by DOD<itizeDs
DllDely. ~ts. illegal and 
Iepl. Tbat this IS a clearpurposeor 
tile law is abown by its IaDpage
. that a:p1icitJy Iorbtds state ofIicials 
to ftI'ity the address and citizen· 
lbip or thole registerina. 'l\vo or 
the states Justice iI suing - Cali

fornia and Winois - are hilh· 
impact izami8ration ..... and a 
poup of Republican pvernors, 
iDdudilll CaliforDia" Pete WilIoD. 
_ IIrudy sued tbe 1Ideral.p. 
.-amem to 0I'IIr"lUnl the Jaw. 
. ODe bIsiI of the Republicans' 
IUit II tbat tile 1DOfDI'o9Oter I8w 
........ces the lilrelibood of '9Uler 
fraud. Jl'raudWeat'WdDI b)' UIIpl
deDI ell' Jepl iralllJlpatllIOt Jet 
c:itbeaI-... doc:umented ill • 
DIIIftber ofelecdGaI ill tile ,..
ill PIoridI ill 1_. ill 1M ADpIes
illI_and ill...aiDeCalitbnda 
CICIUIltlII ill 1982, to Ille'ldiIID aaIJ • 
,'" - aDd ~ MIdsIeIHuffiDltgn c:labDI'alieD tOtiq

beIped iiID _ lilt,...,CaIIb'
Ida SeiIIIIIl"lClto DiaDe 1'Ii.......1 
Tba!WllaDbetbrethe .............. 
JIw ... iD1D d'ect, aDd 1epubIi
CIIIIlbauld dMIdi-. ill die 1I'ID
QllilhrotlblirC.\IIIII'111f- ..... 
wbIldlblppliDClDCltllellrw1dc:b 

.-wtr:;rb.pp.. ........ 

fnIID....fraud.. tbltdlecarNlll 

The Democmts 
desperately needan 
afge,1J1Id the law gives
it to them by . 
conscripting citirens SO 
indifferent to 
citizenship they find it 
IJothersom4 to regiSter. 

CICIUI'ltI', well to the 1eft.1D. ~ 
ItudJ 01 immiIJration to be pub
IIIb_ Den moath by Raadom 
Houle. Jlbnes IIDior ecIi1Dr Peter 
Brtme10w arpes that "curreat 

. immiIJration polley is iDemrably, . 

http:wtr:;rb.pp
http:motor-~~rD.Jt
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To Challenge Affirmative Action 
By B. DRUMMOND AYRES Jr. 

$pKlal to The New Von Times 

LOS ANGELES, Feb. 15 - An 
effort by two San Francisco-area 
academics to eliminate affirmative· 
action programs in California has 
set off a debate over civil rights that 
is rapidly spreading across the coun
try and threatens to be one of the 
most divisive national dialogues in 
years. 

The two professors, Glynn Custred 
and Thomas Wood, who describe 
themselves as "staunch conserva· 
tives," want the issue of affirmative 
action put to a popular vote some· 
time in 1996. It is an approach that 
poll takers and political analysts al
ready say has the best chance yet of 
overturning affirmative-action laws 
in the state. 

Mr. Custred, an anthropology pro· 
fessor at CalifOrnia State University 
in Hayward, said, "Affirmative ac· 
tion has been losing steam with the 
general public, and we think we've 
hit upon the sure way to finally re
verse it and restore true color·blind 
fairness in the Unned States. ". 

To get their proposal on. the Cali
fornia ballot, Mr. Cuslred, Mr. Wood 
and their supporters will need to 
gather about a million Signatures on 
petitions. That effort, which the two 
men say will begin in a matter of 
weeks, could cost upward of a mil· 
lion dollars. . 

Few political experts doubt that 
they will easily exceed both require

. ments. 
"I think the climate is now such 

that theY'1I ju\tt blitz through,;' said 
Mervin Field, lhe dean of California 
poll takers who runs the Field Poll. 

Recent polls show the effort may 
well succeed, not just in California 
but in other states, too. It Is an 
approach that already Is injecting 
itself into the 1996 Presidential race 
and one that is beginning to spark 
some tigly exchanges, increasingly 

. 
'I 

I 
I 

between old friends and political al· . 
lies. especially Democrats. 

EVen some Democrats With im· 
peccable liberal credentials are be
ginR1.n8 to break With their party's 
traditional hard-line support for af
firmative action. They sugest that 
the system of extending special pref
erences based on factors like race 
and sex has outlived its usefulness 
and should be abandoned or changed 
50 that preferences are extended 
only on the basis of economic need. 

As for Republicans, many who 
once hesitated to publicly criticize 

affirmative action are now openly 
attackin& It, sensing a change in the 
national political climate, particu
larly since the November 1994 elec
tions. 
. ~san Estrich, a california law 


. professor and veteran Democratic 

campaign strategist, sees political 

danger for anyone who continues to 

argue for maintaining affirmative 

action poliCieS. . 

"For all its good mtentions, affir
mative action was never meant to be 
permanent, and now is truly the time 
to move on to some other approach," 
she said in an interview. "You can 
try to paint Republican opponents as 
having been captured by the far 
right and' the like, but that's not 
going to make the Democratic Party 
the majoritypany agam. In fact, 
there's a bad potential for this issue 
to drive' a wedge right through the 
Democratic Party, If It doeso't yield 
some." 

To Mr. Custred and Mr. Wood, a 
former philosophy professor who 

Two academic. say 

preferential 

treatment baaed on 
. . 
·race or tJeX 18 wrong. 

now heads the california Association 
of Scholars, a Berkeley-based sroup 
of conservative educators. affirma
tive action .. a corruption of the civil 
rights laws passed In the 1960's. 

"The specific goal of those laws' 
was to prohibit d1scrimlJiaUon by 
reason of color, race, lerider, rell

·&Ion and national origin." Mr. 
Custred said. "The laws rightly en
couraae reaching out, but It's a per
version to say they permit the hiring 
of people by quota or the admission 

· of students Without reprd to aca
demic merit or the Ietlinl of c0n
tracts accordin& to rac:e.based for· 
mulas." . 

Federal, state and loCal govern
ments, qendes and IChools, as well 
as thousands of, private companies 
and groups across the country, rely 
on affirmative action as a tool of 
redress when hlrln& promotJllg. 
awardina CCIltracts or admltl1nl stu
dents. 

This II the propOsed referendum

77 /. 

that the professors hopei to put on the 
caUfornia ballot next ye~r: "Neither 
the State of CaUfoO'ia ~or any of Its 
political subdivisions orlagents shall 
use race, sex, color, eth,nlclty or na· 
tlonal origin as a criterion for either 
diSCriminating against,lor granting 
preferential treatment to, any Indi
vidual or group In the Operation of 
the State's system of pubUc employ
ment, public education or public con
tractlng." I. 

Mr. Custred and Mr. Wood Initially 
plan to raise enough Imoney and 
gather enough signatures to put the 
affirmative action question on the 
ballot In california, possibly during 
the March 1996 PrimarY but more 
likely during the November 1996 
general election. Then they plan to 
encourage ballot efforts In other' 
states and, If their I movement 
spreads, eventually pressure Con
gress to act. . . I . 

If they succeed, next Year's Presi
dential hopefuls wUl have to adjust 
accordinaJy when they come looking 
for votes In califOrnia, the so-called 
"must win" state. On the Democrat

.Ic side, the adjustment will require 
special care, given the :party's Hb
eral history on civil rights. 

Already the Custred-Wood pro
posal, which its authors call the Cali
fornia Civil Rights Initiative, has 
been labeled "Son of 187," a refer
ence to Proposition 187,1 the Immi. 
gratlon<Ol1trol measure; that cali 
fornia voters passed overwhelming
ly on Election Day 1994 but that the 
courts have mostly put on hold, cit
ing concern over ItS constitutional
ity. . I . 

Recent opinion polls indicate that 
dissatisfaction with affirmative ac
tion has grown to the point that about 
two of three Americans, including 
CaUfomians, have seriOus doubts 
about the fairness of ~ concept, 
especially when remedial devices 
Uke hiring quotas and cOntract' set 
asides are used. I . 
. The Republican landsUde In last 

, 	 fall's elections was attribUted in part 
to pent-up anger in white ' any 
of whom told poD take t they 
were fed up With affl action 
whether mandated by law or vOlun~ 
~. 1 

"Count me among ~ angry 
men." said Mr. Wood. ". know the
lUna of afflrmaUve aceJon. I was 
once palled over .for a u¥achina job 
because, I was told privately, • was 
white and male. It didn't cOunt that I 
was tIM! most qualified. Well, we're 
BOinI to put a stop to this. The worm 
has turned." 

Aware of the poD~ and their ImpU. 
.cation should affirmative-fiction pro
pose" begin to show up on ballots in 
california and elsewhere, civil rights 
leaders fear the worst And the worst 

Cont'\~ 
I 

http:ginR1.n8


" may be that many of their followe.rs 
..are beginning to drift away as affIr
mative action becomes more and, 
more controversial. 

For example, Ward Connerly,, a 
black member of the Board of Re: 
gents of the University of california, 
recently asSerted that the state's 
college admissions office~ were .go-I 
Ing too far with affirmative action, 
directly violating a 19Z5 Uni~ed 

States ,Supreme Court ruling involv
Ing CaUfornia. " 

"J tell you with every fiber of my, 
being that what we're doing is ineq
uitable to certain people," he said. 
"We are relying on race and ethnici
ty not as one of many factors but as a 
dominant factor to the exclusion of 
all others, To those who say, 'Affir
mative action now, affirmative ac
tion forever as it is now' - that's 
what George Wallace said about seg
regation." 

One of the nation's leading black 
civil rights advocates, the Rev, Jesse 
Jackson, already has traveled to Cal
Ifornia to voice opposition to the 
Custred-Wood proposal and to any 
other retreat on affirmative action. 
He called for a "register and resist", 
voter campaign and warned of "poi
sonous" setbacks for civil rights. 
, Then, noting ,that Gov. Pete Wi!

: son, a potential Republican PreSi
dential candidate next year, had of
fered some kind words for the 
Custred-Wood Initiative, Mr.' Jack
son gave some'lndication of just how 
sharp and contentious the coming 
debate on the issue could be. 

"Pete Wilson is liken unto George 
Wallace of Alabama," Mr. Jackson 
said. "He wants to stand In front of 
L':Ie schoolhouse door." 

Elizabeth Toledo, the head of the 
california branch of the National 

':Organization for' Women,' , that 
group's largest branch, was more 
measured in her criticism when she 

'ap~ared with Mr. Jackson, But she 
,too vowed die-hard resistance to the 
CUstred-Wood initiative, calling It 
"divisive scapegoating." She de-, 
clared, "This is one of the, most 

. !ignlficant ,attacks, ,yet on our 
rights." 

In Washington and elsewhere on 
the national political scene, mem
bers of Congress and prospective 
1996 Presidential candidates, are 
scrambling for position, some eager 
to run'with the issue, others not sure 
whether to plunge Into the coming 
fracas or to nee headlong from It. 

Both, PreSident Clinton,' who has 
supported affirmative action, and 
the new Republican leaders on Capi
tol Hill, most of whom have long held 
doubts about It, have assigned aides 
to study possible approaches and 
alternatives. Among suggested op
tions: Replacing race-based and 
sex-based quotas with quotas based 
on economiC need, as measured by 
Income. 

campUs Protest ",plast.Slurs 

BERKELEY, Feb. 15 -·sorrie ,200, 
. students and faculty members f(Om 
the University of California at 

, Berkeley rallied today to denounce 
the distribution of ,fliers attacking 

affirmative action by using deroga
tory and racist terms. The fliers, 
placed in the mailboxes of 15 minor
Ity students at the Boalt Hall Law 
School, were discovered on Satur
day. 

"Rejoice you crybaby niggers. It's 
affirmative action month," the flier 
said In part. "When I see you in class 

. it bugs the hell out of me because 
you're taking the seat of someone 
qualified." 

: University chancellor Chang-Lin 
Tien offered support to the students 
at the rally and promised to make 
try to rout out those responsible 
'. "The older J get. the more con-, 

, vlnced I become of the centrality of 
the IsSue of race in American soci
ety," he'said. "The issues surround
Ing it never go away,. They remain' 
under the surface for a period of 
time, b",t inevitably, It seems the 
melting pot bolls over. We are In one 
of those periods now." , 

Nicole Wong, a fourth-year law 
, student, ,said: "There are a lot of 
messages going out throughout the 
state saying racism is O.K.. starting 
with the debate on Proposition IS7 
and the so-called civil, rights initia
tive. "All those things send out these 

, meSsages that people of color are an 
O.J(. target." 
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.fn Calif., debate rages 

on affirmative action 

By Kevin JoIlD9on 
USA TODAY 

cautornia's Democradc IiBte As

sembly Speaker WUlle Brown's bUs

terlD& verbal 8!118u1t OIl a plan to 

aboUsb amrmauon adion bas taken 

tbe debate to a new leveL 


Attempts to eIiJn1D8te m1nortty 

preferences In IW1D& ~ 

cootracU.ng and sc.booJ admiIIIoDs In 

bJs state are "toCaUy and 

completely racist," 

Brown said. 

"I doD't care wbetber 

.you are a Democrat or a 

Republ1am; 1 doD't care 


.nettler you malDtalD 

(tbe 1IIIUe) Is a freJPt 

train or not. you OUlllt to 

try to be balt1llBed prln

cipled OD somethlq." 

Brown said. 


It was Brown's Irst 

starillIcant statement (II 

the proposed cautornia 

ClvU RI8Ilts IDltJatJve 

and pendJD& statebouIe Je&IsIatIOD. 


"1'be wbole lDItIaUve debate Is the 

kind of tIIsue Democ:ndB In cautornia 

probably Wlsb never bappened." 


. said SaD FraDcIaco pollster MerYID 

FIelds. He said Democ::ram baYe tbe 

mast to lose from the aDtHlIIrma

tIve ad10Ii IDfMIDeJlt. 


'"There .Is a buee buna..."", out 
tbere." FIeldS said. 

Many Democrats are fearfUl am 
public opposIttoa to drmatIve 8()0 

. tJoD wUI bwt tbeIr eledioD c:tuuws 

http:cootracU.ng
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·f{ateCrimes Against 
Jews Rise inState 
but Decline inL.Ai 
• PreJudice: Decrease in city's 
statistics counters nationwide 
trend, Anti·Defamation League. 
reports in annual survey.' 

By EDWARD j. BOYER 
TIMES SHIT WRITER 

_ Although hate crimes directed against. 
Jews were down last year in Los Angeles, 
such incidents were up 21o/c in California 
and reached a 16-year high nationally, 
Anti-Defamation League officials 
announced Wednesday. 

Enlarged photos of a desecrated Jewish' 
cemetery in Norwalk and swastikas spray
painted on temple doors in Glendale flanked 
the City Hall lectern as league regional 
director Dayid A. Lehrer told reporters that 
his group had documented 2.066 anti
Semitic incidents across the nation in 1994. 

The league's 1994 Audit of Anti-Semitic 
Incidents shows thE' highest national total 
since the ciyil rights organization began 
tracking such incidents 16 years ago, 
Lehrer said. 

"Here in California. the picture is equally 
troubling." hesaid. adding that there were 
232 incidents last vear. a 21 o/c increase oyer 
1993. '. 

"Among the most disturbing findings of 
the:report is that nndalism has increased 
for the first time since 1991 and that inci
dents of Yiolence. assaults, arson, threats 
and- harassments directed at Jews continue 

---to rise unabated," Lehrer said. 
Against the ':bleak backdrop" of state and 

national numbers, Lehrer said, anti-Semitic 
incidents in Los Angeles dropped from 28 in 
1993 to 24 last year. He credited local polit
icalleaders such as Mayor Richard Riordan 
and the Los Angeles Police Department 
with helping to create "a more c1,;1 and 
tolerant society." '. 

Los Angeles has. sent out a mes
sage "that acting out one.'s bigotry 
and prejudice is. unacceptable and 
that a price will be paid," Lehrer 
said, "An essay on brotherhood will 
no longer be the remedy for acts of 
hate. Legislation and firm law 
.enforcement present the prospect 
of jail time for bigots who act out 
their sociopathic fantasies." 

The league's audit cited the 
example of a self-described skin
head who attacked a yeshin stu" . 
dent in West Hollywood last July 
With a three-foot pipe and a screw
driver while yelling: "I hate Jews! 
I'll kill you!" The student and oth
ers who came to h'is aid were able to 
subdue. the attacker and hold him 
for police. The attacker \Iias sen
tenced to a year in County Jail. 

Leaders in Los Angeles are "re
sponding more frequently and with 
sympathy and solidarity tov.ard 
victims" of hate crimes, Lehrer 
said, . 

Riordan.' who appeared _with 
league officials at Wednesday's 
news conference, described hate as 
"a cancer that eats away at the. 
moral fiber of eyery human being," 
Although hate crimes are down in 
Los Angeles, Riordan said, "sadly 
they Sti,ll exist." 

Los Angeles County's annual 
h~te crime report released last May 

'. showed that 'such incidents in the 
county were up 6.4% in 1993 from 
tpe previous year, with 773 crimes 
reported, For the first time since 
1980, when the county began. 

. tracking incidents, gay men sup
planted African Americans as the 
most frequent target. 
. The Anti-Defamation League 

has developed training programs 
for school districts and law 
enforcement agencies to' deal with 
and prevent hate crimes, said 
Tzivia Schwartz, the group's west
ern states civil rights director. 

,"We understand that the only 
way to prevent hate crime is to 

- accurately assess the problem, to . 
educate children at a very early age 
about issues of diversity and to 
respond to incidents of hate . , , 
forcefully,"Schwartz said. 

The audit's report of 141 arrests 
nationally for anti-Semitic crimes 
in 1994 is. more than twice the pre
vious year's total of 60. That 
increase may be attributable to 
factors such as more effective fed
eral hate crime laws,' improved 
training and increased attenti6n 
from law enforcement and an' 
increased willingness of victims to 

. report the crimes, the audit said. 
_ . Founded in 1913,. the league 
cumbats anti-Semitism through 
programs aimed at counteracting 
hatred! prejudice and bigotry. 
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Deflating the mortgage
bias balloons I 

l'ederal Reserve studr, 
wbicb finds no eVl

~~:c:,::~:~=
minorities" by mort

-"'6'"111'" lenders, spells the 

end or Assistant Attorney ~e~for Civil Rigbts Deva! Patt:Ick. s 
reign of lawlessness. Mr. Patrick IS 

infamous for creating law out of 
coerced consent decrees ~t are 

. enshrining race-based pnyileges 

lorblacks in mortgage-lending law. 


In a notorious shakedown that 

won admiration ill Mafia circles, 

Mr Patrick forced Chevy Chase 

Federal Savinls Bank in Maryland 

to agree to make mortgage loans to 
blacks"ateither 1 percent less than 
tbe prevai1iDl rate or one-half per- . 
cent below the market rate com- I 
bined with a grant to be applied to 
the down ayment requirements."
~vq~rup1~ and in the Chevy

Citas ase, Mr. Patrick over-· 
reaClllid. His scandalous abuse of 

r and disdain for the rule of 

law· cost him allies. Mr. Pa~'s 
I 

power to force banks to settle the 
sham discrimination suits that he 

'. brought was based on the complic
.. ityofthe Federal Reserve and other 

bank regulatory agencies. The bank 
regulators woUld block the victim 
bank's acquisiUons and business 
plans 1mtiJ the bank gave up and 
signed a consent decree giving Mr. 
Patrick wbat be wanted . 

.Mr. Patrick's lawsuits laeked 
legal merit and relied on the lever
age he Dined by the willinpess or . 
the Federal Reserve to partidpate 
in the extortion. The victim banks 
would have to settle on Mr. Patrick's 

terms or watch their competitors 
outstrip them in the bid for market 

~ problem for Mr. Patrick is 
that, unlike theJustice Department 
under Janet "Waco" Reno, the F\td
eral Reserve still bas a modiClDll of 
integrity. Various of its personnel 
were distressed by the Fed'" par
ticipation in Mr. Patrick's Mafta
style sbUedownoperations, and 
internal OJ)POIIition arose. . .. , 

.1'
Devol Patrick has turned the U.S. Department OJ 

Just:icl! into an irutrumentfor violoting the u.s. . 
£"'"..~h~"'n 
\.A.II"'''''',"RI: 

....~~~~~=~=~::---::-:=:::-::h.~;:~:The Federal Reserve's ability to It is easy to see bow this reverse 
continue in the role or strong-arm 
thug for Mr. Patrick ended last
Novembe~hen a study by Feder
al Rese and other economists 

was released. The study examined 
220,000 FHA mortgage loans and 
foundnoevidenceofdiscrimiaation 
against minorities.. 

'IWo Nobel prize-winning econo
mists, Gary Becker and Kenneth 
Arrow, have pointed out that mort

. gage lending discrimination would 
mean that lenders were bolding
minorities to higher standards or 
whites to lower standards. If this 
were the case, the evidence would 
be that minorities bave lower 
default rates. The lower default 
rates, in turn, would mean minori
ty mortgage loans~d have fewer 
losses and. therefore, be more prof
itable .. 


The Federal Reserve economists 

and tbeir colleagues examined the 

default rates and loan loss experi

ence of FHA single-family resi

dential mortgages. They found 

blacks defaulted at twice the rate or 

whites, that "black borrowers 

exhibit significantly higher default 

rates in both urban and suburban 


locations,"and that "losses incurred 
in the event of default tend to be 
=:.!08DS a.tended to b~ 

Just u·a lO'ftr default rate lor 
bJacks would be an indicatioa that 
::r,,:,ere beiDl diSCriminated 

the lowef default rate lor .. 
whites is an indication whites are 
sdering reYel'8e disc::rim.inati in 
IIIOrtgage leDdine. '. 

discrimination came about. Mort
gage lende~ areofcara~~betweeby
se;' 

sbrill allegations. A'::.":i..."" and

serving "commUDlty ................. 

a Clinton Justice pepa~!Dent

determined to establish pnvileges 


. lor blacks such as mortgages at 
below market interest r~tes. In 
order to avoid ~e ~DSlve~
suits that only miD.01'itle5 can U&._, 

lenders discriminate aK~ns~ 
whites by t:urr11Dg down ~ 
ly qualified white borrowers lD 
favor of less-qualified black bor
rowers. 

There isno doubt Mr. Patriek bas 
abused the power of his o~ce. 

·....hi.... in civil..l-ts law reqUIreS N
~to' p~minorities 
below= intereSt rates,orbags
full ofmoney to apply to their d~ 
~ts These race-based pnVl
leges ctireC:tIy violate our Consti~
tion's requirement of equality 
1mder the law. 

Deval Patrick bas turned the 
US Department ofJustice into an 
uistrument for violatinl the US. 
Constitution. 'Ibis is pounds for 
Mr. Patrick's im~t. Ifwe 

.are to preserve a rule of law, Con-
must get impeacbment bear- . t:: under way immediately. 

Wbat'l the point ofa constitutiona1 
amendment to balance the budget 
if the CoDstitution itself bas no 
meaning? . 
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"\0 MORoTON Il"ONDD A -eKE The ~attle will be joined mo~- The Democratic retorm propos

o 	 ft 0 ~ dramatically next year over an anti- al, written by Rep. James McDer
o preference ballot initiative in Cali mott of Washington and rejected _Pr. fo~, ~d ultimately could racial- by the GOP majority, would have 

ly ~1Vlde th~ whole n.ation.. if capped tax breaks at 550 million;

ti 
 - African-Amencans perceive white 
 and demanded that minority parecanous oppeaition to affirmative action as ticipants demonstrate real equity 
o 0 a racist attempt to deny opportuni and management control in a part- . 

o ty to minorities. .0 nership and hold onto the property course or 	 Republicans, ~n. other words, for at least three years. 
o 	  need to handle this ISSue carefully, The fact that Democrats were - · 	 lest the "wedge'~ they- intend to-0 willing to cbanRe affirmative action 

~e apply just to Democrats wreck what . law to eliminate excesses illustrates 
. _ ~ I •. comity exists in the nation. the pressure that the party is under,affirmati' Ways and Means Committee given the tendency of "angry white 

o 

• 	 action last week on repeal of Sec. males" to vote Republican. .etlon 1071 of~e Internal Revenue Code 	 One of the other DemocratS who 
was a nucrocosm of the battles to a voted with Mr. McDermott, liberal 
come. Rep. Sander Levin of Michigan,

During debate, black Rep. said, "Democrats need to take a 
Charles Rangel, New York Democ

T
he story got played on the 	 bard look at programs we've fos

rat, accused committee chainnanbusiness pages, but last 	 tered, including affirmative action, 
Bill Archer, Thxas Republican, ofweek's House Ways and 	 not embrace them blindly or run
"playing the race card" by denying . Means Committee vote to 	 away from them blindly." 
tax breaks to companies that sell repeal a huge telecommunications 	 Similarly, in California, both
radio and 1V stations to minority tax break was the opening shot in a 	 Democratic Party Chairman Bill
firms., coming congressiorial war over 	 Press and Lt. Gov. Gray Davis have 

Archer said he resented being . racial preferences ~at could tear 	 called for affirmative action reform 
called a racist and claimed he sim- apart the Democrabc Party and, 	 ~ in order, Mr. Press said, "to avoid 

. ply wanted the tax laws to be "colmaybe, the country, 	 a bloodbath in 1996."
orblind."Republicans are malting it clear . 	 It's not clear bow sweeping

In fact, Democrats first tried tothat they plan at least to challenge 	 Democratic reforms might be, but
reform the law, under which Via-: -0 - and possibly to dismantle ,..- the clearly one option is to base pref

-system of affirmative action by c~m~ncould receive a tax erences on income or economic
break p to 5640 million for which minorities and women are 	 backRround rather than ethnicity,

-_selli Its cable 1V system _~r_given preferences in employment, so that children of wealthy blacks 
S2.3 billion to a consortium led by aren't favored over those of poor 
a black investor, Frank Washing whites. ., 
ton, with only a Sl million stake, Republicans, too,would do well 

The impact on but were voted down by Republi- to approach the coming conflict in 
a spirit ofreform, not deIJl8lOgUery-cans. 	 'Democrats coUld 	 Five moderate Democrats then - by, for instance, using conserva

,_.' voted with Republicans against a tive blacks and "opportunitybe catastrophic, -. 	 move by Mr. Rangel to preserve the Republicans:' such as Bill Bennett, 
racial preference. Then the com- . to . make the case that affirmative-splitting 
mittee eliminated the tax break . ' action has been more of a burden 

moderates who altogether to pay for a 2S percent for minorities than an advantage, 
health insurance tax credit for the particularly by raising doubts about

favor refonn of· self-employed. the competence of those who get 00 	 . 
jobs or university slots through. During the debate, one of theajJirmative action', Democrats; Rep. Bob Matsui of preference. 

laws,'and black leaders california, sought to steer clear of Furthermore, the GOP wOuld be 
racial issues, arguinl that the better off strivinR to amend prefer

and liberals, who are Viacom tax break was "indefen ences ratbertban sweep them away. 
sible" because of its size_ and This is apparently what Senate .liable to fight any because Mr. Washington's con Majority Leader Bob Dole, Kansas 
tract with his partner, cable !Pant " Republican, plans to do in callingchange. 	 TCI, enables him to withdraw for a review of federal laws and 
after only three yean with a S2 replations; 
million profit. . Mr. Dole's presidential rival, Sen. , 

education and government con~ Opponents of affirmative action Phil Gramm of'Iexas, has said that, 
, as president, be will sign an executracts." ' , .in IOWrnment contracts contend 

The impact on Democrats could that blacks ofteD sene as "fronts" tive order eliminatinR all federal 
be catastrophic, splitting moder for white interests, and the Feder preferences. Angry white males 

al 0 Communications Commission may cheer such precipitous action, ates who favor reform of affirma
tive action laws, and black leaders reported to ConIress that of 192 , but blacks will view it, 8DIrilY: as a 

foot in the face. This society is',and liberals, who are liable to fiRbt radio stationS traiiafeITed to minor

anycbange. ity ownershiP.under Sec. 1071 since already angry enough. 


It's not clear where the Clinton 
administration will stand on the 
issue, and some Democrats fear 
President Clinton will fail to offer 
leadership, will be tom between 
constituencies, and will sufferpolit

od avel'8linc 'our ~. Mo~onKondraclce is a senior, 
editor. for Roll Call and is a 
nationally syndicated colum

. nist. 
ically in the prOcess. 

1978,130 were IOld within a peri



DATE: 
I 

PAGE::nosAnll~t~s 6rim~s 
IStudentsBegin.Three-Day·Fast 

to Protest Immigration Policies 

• Politics: Group also'hopes to organize against proposals to end affirmative 

action rules in state. Goal is "to raise consciousness," says one. 


By MARILYN MARTINEZ 
SPECIAL TO lli(TIMES 

Seyen high school and college students began a 
three-day fast at Oh'era Street Plaza on 
Thursday to protest anti-immigrant politicS 

and launch a battle against proposals to eliminate 
affirmath'e action poliCies statev.ide. 
Wearing buttons declaring themselves "illegaL" 

members of the Four Winds Student Mo\'ement 
took up camp in the plaza's gazebo. where they plan 
to spend their days in political discussion. At night. 
the students will take shelter at Our Lady Queen of 
Angel~ Church across the street. 

The students declared the plaza a safety zone. 
where immigrants can ask questions about Propo
Sition 187 and get information about becoming 
citizens. 

Organizers said the student group. which meets 
monthly at OCCidental College. e\-olved from the 
massiye student walkouts protesting Proposition 
187 before last Noyember's election. 

"We were on the offensi\"e for Proposition 187 
and we want to be on the offensi\-e for afiirmatiye 
action." said Cesar Cruz. 20. a UC Ir\ine student . 

. "\\'hat happened with 187 was a lesson." 
The measure. appro\-ed by \'oters last November. 

would deny most public sen-ices to illegal immi
grants and requires public a,encies and police to 
report suspected illegal immigrants to the Immi
gration and Katuralization Ser'ice. 

A federal jUdge bas issued a preliminary injunc
tion against enforcement of the measure. whicb is 
being challenged In court by civil riBhts groups. 
Proponents of the measure argue that illegal 
immigrants are a financial drain on the state's 
already· depressed economy. 

The California Chi! Rights lnitiati'-e. which will 
be on the ballot in 1996 if backers can gather the 
signatures of 616,000 registered voters. would 
amend the state Constitution to eliminate affirma
ti\-e action. The issue, advocated by those who 
belie\-e such policies amount to reverse discrimi· 
nation. is also being explored by state legislators. 

Glenn Spencer, bead of Voices of Citizens 
Together, a grass-roots organization that spano. 
sored the measure. said the hunger strike will raise 
public consciousness on the issues. Se\-eral 
well·~'ishers cheered the students. 

"I admire these people," said Marguenta Gonza
lez, SO. of Long Beach. "I am from Mexico. I support 
them all the way."· 

The fast is scheduled to end Saturday With a 10 
a.m. march from Broadway and Olympic Boulevard 
to the plaza. OrganiZers said they anticipate 1.000 
marchers. 

"What were doing is to try to raise conscious
ness." said Angel Cervantes. 22. an Otc1dental Col· 
lege student. "We are all human beings. We should 
all be treated that way;" . 
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~imit Asked on Scope 

of Prop. 187 Challenge 

• Courts: Backer of initiative urges judge to block L.A. ' 
Unified School District from using public funds to 
contribute to legal battle. 

By PAUl FELDMAN 

nMES SfAFF WJUTER 


A lawyer for a leading'proponent 
of Proposition 187 asked a Los 
Angeles Superior Court judge 
Thursday to order Los Angeles 
school officials to stop using public 
funds to fight the illegal immigra
tion initiath-e in court. 

Judge Robert H. O'Brien made no 
immediate deCision on acti'-ist 
Glenn Spencer's request that the 
Los Angeles Unified School District 
be enjoined from participating in 
lawsuits against the popular but 
di"isi'-e ballot measure. BU,t 
O·Brien. expressing skepticism 
toward the arguments of Spencer's 
attorney, Bruce Gleason, empha· 

, sized that the issue before him was 
not whether school officials are 
Wise in litigating against Proposi
tion 187 but whether they baye the 
legal right to do so, 

"This court's role is just to Ide· 
termine1 . , . If they're acting out· 
side the scope of their authority," 
O'Brien said during a brief hearing 
on the request for a preJ..lmjnary 
injunction. "It's &ssimple as that," 

O'Brien is expected to Issue his 
rulJng today. 

HOUri after the initiative was 
approved by a 3-2 mar,in in 
November. the Los An,elellchool 
district, along With the San Fran· 
cisco Unified School DlJtrict Il'ld 
the California School Boards AIIn" 
filed a lawsuit in San Francilco 
Superior Court que,tionin, the 

, measure', constitutionality, That 
day. a judge agreed to tempora:1ly 

bar the proposition's requirement 
that illegal immigrants be excluded 
from California public schools. The 
judge cited a 1982 U.S. Supreme 
Court deciSion that granted illegal 
immigrants the right to a free pub· 
lie education in Texas. 

The following month. Spencer. 
president of Voice of Citizens 
Together. filed a laWsuit charging 
that the Los Angeles school district 
and siX school board members were 
illegally using public funds to block 
the measure. 

After Thursday's hearing. Spen
cer, who contends that public enti
ties should, 8tay out of lawsuits 
fighting '-oter· appro,'ed jnitia
ti"es. said he thought O'Brien was 
likely to rule against an injunction. 
Spencer added that ,the legal moye 
was "an interesting step but not 
'ital" to his o'-eralllawsuit, which 
asks that the siX board members 
personally repay the school district 
for the expenses of the SUit filed in 
San Francisco and for flyers con
cerning Proposition 187 that were 
sent to parents of schoolchildren 
before the No"ember election. 

. Richard It. Mason, general coun
Ie) for LA. Unified. laid Thursday 
that the luit ftled by the achoo) 
bOards has probably cost the dis
trict S2OO.000 but that it Is by no 
meana a frlvoloUl expense, 

"It iI the right of the Board Of 
EducatiOn to 10 to court to deter
mine the cOnaUtutionaUty of the 
measure before we implement it," 
Muon said. "And it tt. quite dear 
that thiS iniUaUve I, not 
~tutional." 

il •.,---.,;.-'----- 
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"COLUMN RIGHTI The fourth ~minO is the judiciary. It's principle that Lety's first obligation is \; 

JAMES P. PINKERTON I8.ld that the Supreme Court follows elee- uplift the poorl The current quota syst.er. 
tion returns; If so, then the first new does nothing for the underclass, incluclinJ 
Jndica~r may be the cue of Adarand the 10,000 young black men killed by gun 

.<lonst.ruc~. VI. Federiee ¥efta; argued every year. IAffirmative 
Action Is Dead; 

Let's Move On 

• Quotas killed. a good idea. We 
need to redefine the concept to . 
fix class disparities. 

Sinee Ifflnllltive action is going ~ end. 
we ought to It.art thinking about what 

ahould replace it. Today, the anti-quota 
cloud on the horizon is no bigger than a 
fist. but one doesn't need ~ be a weather
man ~ know which way the storm front is 
bloWing. The California Civil Rights initia
tive, sure to be on the ballot next year. will 
terminate the Golden State's racial prefer
ences. And that thunderclap' will belp 
demolish the legal structure of quotas 
ICJ'OIII America. 

FoW' pillars have upheld the current 
IYstem as It mutated from equal opportuni

. ty. in~ manda~ racial allocations. But 
lOOn, all foW' will fall like dominoes. 

The first domino is public opinion. Poll 
data is Iketchy because pollsters don't 
frame questions about race in the same 
stark terms as Middle Americans do when 
they gather around their' kitchen tables. 
But the pro-quota forces must know that 

. they can't Win at the ballot ~ that', why 
they have always looked ~ the courts and 
the bureaucracy ~ do their leaal trencb 
work. 

The eecond domino is Congrea. We will 
look back at the 1993 nominstion of Lani 
Guinier for the Justice Department" t.op 
ciVil-rilhts post as a turning point. She 
wu "qualified" in terms of legal acumen, 
but ber out-of-the-riWnstream views ren

. dered her uftfit in the eyes of' even the 
Democratic-controlled Senate. Today, not 
onl)' illCongress RepubUcan, but it's led by 
Southerners. Sen. Bob Dole of JCanau ill 
the cloeest, thin& ~ a Yankee tD the GOP 
leadership; the rest. are from places Uke 
G.orgia. Missillippi and TaIa.' . 

The third domino ill the executive branch. 
'!be President's latest survival Idea ill the 
"'middle-c:lus bill of rilhts"; he1l do as little 
U poaible for the non-middle in the next. 
two yeara. Besides. Clin~n, having shot hill 
wad on health care, is mostly irreJevant ~ 
the future debate-and will be even mare 
10after 1996. 

before the court this week. in which a 
white Colorado contractor who was the 
low bidder challenges a federal highway 
contract awarded ~ a minority. But what· 
ever the court deeldes, the judicial armor 
around quotas Will persist for awhile. 
Plenty of lifetime-tenured judges remain 

'. •Are mlddle-clauAfrican 
Americana more d...rvln. than 

poor ScotCh-Irish from 
Appalachia? Are Aleuts Ind 
Pacific .sland.rs really more 
dl8C~mlnatecl ",alnat thin 

Arab Americana?' 

loyal ~ the quota programs they belped 
create, but if those liberal judges are not 
replaced with like-minded activists. then 
those programs will die off as their protec
tors pass from the seene. . 

So what will come next'! The sad part of 
this story is that affirmative action ill not a 
bad Idea. Quotas, however. are a terrible 
idea. In the abort nm they are merely 
divisive; in the long nm they summon up, 
from the base of people', braIns. the furies 
of unintended consequences. Those who, 
With the best of intentions, have empha
Iized racial categories at the expense of 
coIorblindness must bear some responsibil
Ity for legitimizing the racially catetoriS
Jng thinking that results. One such result ill 
"'The Bell Curve," the book by Charles 
Murray and Richard Hermstein that epee
ulates on the linkage between race and IQ. 
Further down that same unpleasant road 
He backlash, breakup and Bosnia-iJation. 

SO the flJ'lt challenge mould be ~ 
teparate voluntary multiracial outreach 
from wha\ critics call a racial tpOila 
lYatem. That', not euy ~ do. but the 
American people IUpPOrt a merit IYItem 
that allows Colin Powell. Maya AnBe1ou. 
Bill Cosby and everyone elR ~ climb u far 

. , u their talents will take them. .. " 
Second. we ahould focus on thole who 

m.oat need belp. Me mlddle-elaa African 
Americans more deserving than poor' 
Scotch-Irish from Appalachia? Me AJeut8 
and Pacific Ialanders really more diJc:rImj
DIlted against than Arab Amerielnl? Since 
DOt everyone can' get special treatmeDt. 
people of goodwill need ~ redefine afftr· 
mative aetion alone c:1ass IineI, an the 

53 


The once an4 future high ground on dvi 
rtchts was belt expressed by Martin Lu 
ther King Jr. ill his 1963 "I have a drelm 
ipeeCh from the ItepS of the Lincolt 
Memorial. WhOever embraces his worda, iJ 
which he look~ forward ~ the eLiy wbel 
people "will not be judged by the color 0 
their skin bu~ by the content of thet 
character," Will deserve Vic~ry in thl 
coming debate. I , .' '. . 
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Vfhe new Hatch acthas captive audienct 

Utah senator sits' 
in seat of, power, 
By Laurie Kellman 
nit _ItIGTON r.MES 

This year, the Salt Lake City law
yer formerly dubbed "Borin' Or
rin" by his Senate colleagues has 
his own contract with the nation, 
but it's not humdrum .. 

Sen. Orrin Hatch, the new chair
man of the Judiciary Comminee, 
opposes the term-limits bill but 
won't bonle it up in his comminee. 
He'll introduce a plan to overhaul 
the 1994 crime law and later this 
year will suppon efforts to strike 
a ban on assault weapons. 
, And irl his second stint as a 
chairman - he headed the Labor 
and Human Resources Commitee 
during the 1980s - he has some 
advice (or Senate Majority Leader 

. Bob Dole: Clamp down on Demo
crats trying to slow down the GOP 
agenda. 

"Sooner or later, Dole is just go
ing to have to say: 'OK, that's the 
end. We're not going to take any 
more of it: " Mr. Hatch said in an 
interview last week in his capitol 
Hill office. "We can keep them in 
on weekends, all night long':"" and 
there are ways o( doing it - and I 
think sooner or later he's gOing to 
have to do it. 

"People are going to have to see 
that two can play this game," he 
said. 

The polite senator isn't likely to 
. quote Rush Limbaugh directly. but 

his message to Democrats in
clined to block the GOP's plans: 
Get over it. 
. The facts, he points out, are 
these: The Republicans have re

. gained' control of Congress for the 

(irst time in 40 years. and in his 
fourth Senate term, the Utah Re
publican heads one of the most 
influential committees in Con
gress. 

That makes him part o( the lead
ership. His clout, he says, is proof 
of his opinion that term limits 
would rob the institution of infiu
entialleaders. 

"I'll teU you, if I call a bureau
crat, they bener jump. If my state 
is being abused, they'd bener stop
n;' Mr. Hatch said. "I have to say 
that they know they ,have to deal 
with me." 

So do the Democrats. 
"Things are going to be differ

ent:' he said. "I now control the 
[comminee] agenda." 

Hearings on the Senate bill to 
overhaul the 1994 crime law are 
expected to start next month, he 
said. A subcomminee o( the House 
JudiCiary comminee begins hear
ings on that version today. 

The two versions are expected 
to be much the same in concept, 
with most differences focused on 
the amount o( (unding (or prison 
construction and how much to in
crease sentences (or certain vio
lent crimes.' 

The 60-year-old Pinsburgh na
tive plans to sponsor an overhaul 
o( the crime bill passed last year 
by throwing out what he considers 
an array of "wasteful" social 
spending. 

And providing some money for 
, police officers but requiring local
ities to match it puts too much bur
den on small cities that can't afford 
the matching funds, he says. 

"The 1994 crime bill did have 
some useful provisions in it. Had 
the liberal Democrats in the 
House not gummed up the bill, I 
would have voted (or it in the end," 
Mr. Hatch said. "They just put so 
much pork in it and softened some 
of the anti-c:rime provisions _ I 
just couldn't support it." 

He especially objects to the SS 

'billion in social spending his bill 
proposes to spend on block grants 
for localities. 

And the 1994 bill's assault weap
ons ban is an especially grievous 
example of government "trying to 
tell people what they can and can't 
own:' Mr. Hatch said. "It's getting 
outp( hand." 

But like many Republicans 
seeking to pass as many bills as 
quickly as possible, Mr. Hatch 
doesn't believe the measure 
should be brought up as part of his 
crime bill. ' , 

'Another staple of' the GOP 
agenda that will come before hIs 
comminee is term limits, and the 
chairmen of ,the two Judiciary 
commitees have pledged to let it 
survive their panels. 

"We are in agreement on that," 
Mr. Hatch said of himself and his 
counterpart in the House, Judi
clary Chariman Henry Hyde of 11
bonis. "It's significant constitu
tional maner that deserves to be 
debated. That doesn't mean I en
dorse it." 

He won't likely be swayed from 
his opposition. "I think it will be 
horrible over time, and I don't 
think you're gOing to get abener 
Congiess- I think you're going to 
get a worse Congress," he said. 

Limiting the amount of time 
members can serve will result in 
two groups being elected, Mr. 
Hyde believes. "You'll get wealthy 
people who consider this a social 
climbing place for them, by and 
large, or those who never had it so 
good because ,they never had a job 
this good in their lives. 

,"People who are really o( sub
stance ... are not 80ing to give up 
their careers Cor 12 years bere, 
knowing you don't. become any
thing after that:' he said. "It's just 
that simple." 
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'Justices Show Division 

On Race-Based Policies', 

Preferences for Minority ContraCtors Debated 

By joaD Biskupic 
........Par.! SIll! Writer 


jastice AIItonin Sc:a.Iia, playing the 
deviI's adwcate in acase yesterday on 
racialbir'ini, asked whether the feder
al perI1IDII1t eouId adopt a policy of 
prelereuce for white applicants. ' 

ScaJia told me govenunent's law
yer to suppose tbat the space agen
CY. because of a need for perfection, 
presumed that whites are more edu
cated tbaD blacks and would be bet
ter-suited for a job. How would that 
differ from a contracting program 
that presumes blacks and Hispanics 
are economicalJy disadvantaged? 

The difference, Aid Solicitor Gen
enI Drew S. Days ill, is that the pol
icy presuming minorities are disad

, YaDtaged-which be was defending 
, yesterday-is "attempting to reme

dy racial discrimination." He empha
sized Congress's "unique and com
prehensive" power to belp tbe 
Yidims of segregation's vestiges and 
coatinued prejudice. 

YeSterday's arguments revealed 
how divided the Supreme CoUrt is on 
race-based pTderences and how close._' 

, the justices are to reversing the, ef
fects of a 1980 decision that first en
dorsed federal set-asides and prompt
ed n~merous states and local 
governments to give minority prefer
eoces in QIltractiDg. 

Cooflict oVer the validity of affir
mative, action bas been building na
tionwide IDd the courtroom was 

, packed yesterday. Retired Justice 
William J. Brennan Jr., a UberaJ buJ. 

,	wart who bad written a 1990 0pin
ion upholding race preferences, was ' 
there. In frail bealth and uaiq a 
wbeeJchajr, Brennan was stone still 
as be watched the give-and-take. 

The Transportation 'Department 
practic:e at issue gives money bonuses 
'to prime QIltractors on federal deals 
that subcoatract with "disadvantaged" 
companies. The underlying policy pre
sumes that blacks, Hispanics, Ameri
caD IDdiaus and Asians are "disadvan
taged." It WIS challenged by a 
white-oWDed construction fum that 
lost a guai'drail project in the San Juan 
Natiooal Forest in southem Colorado. 

The company, Adarand Construc
tors, submitted the low bid but was 
bypassed by the prime contractor in' 
favor of a Hispanic finn. By hiring the ' 
minority-owned company, the prime 
contractor made an extra $10,000
from the government. ,', 

Adarand's lawyer, William Perry 
Pendley, told the justices yesterday'", 
the policy was based on an "impermis
sible racial stereotype" that violated 
the Constitution's guarantee of equal 
protection of the laws. . 

Days argued that the program, aris
ing from a 1978 small·business law, is 
a constitutional effort to compensate 
for "weD-documented discrimination." 
(As an assistant attorney general in the 
Carter administr3tion, Days success
fully argued the 1980 case that gave 

Congress broad latitude to use racial 
arteria to remedy discrimination.) 

The coUrt has changed dni.t:Dati
c:aDy since the 19805, and a majolity 
of the justices have made dear in 
various ways their abhorrence for 
racial classifications. " 

As he bas done in recent cases, Jus
tice David H. Souter, who succeeded 
Brennan in 1990, picked up me man
tle for the 'more liberal minority. Sau
ter questioned whether Adarand bad 
adequately demonstrated that it lost 
the contract because of the presump
tion of minority disadvantage. Pendley 
insisted that was indisputable. 

Souter also emphasized that the 
government's policY says the pre. 
swnption can be overturned if proof 
emerges that the company bas DO eco
I,\Omic disadvantage. 

He favorably compared the trans
portation bonus to the pubtit works 
program upheld in 1980. Pendley said 
it was bard for private, firms like Adar· 
and to collect data and evidenc::e aaf.6. ' 
dent to cbaIIenge mother company's 
"disadvantaaed" ttatus. 

Days acknowledged UDder ques

tioDinc tbat be did not kDOw 01 any 

third party tbat had successfully diaJ. 

IeDged an award. 

, To Chief Justice WiIliam H. Reba
quist's questions about why the p
emment did not taraet 1IDIlI, strua

'3 


' 
, 

glibg companies, ~ve of race. 
Days said the realitY was that federal 
procurement dollars, were not getting 
to minority firms that historically had, 
been subject to discrimination. 

In 1990, when the Supreme Court 
last upheld a federal race preference 
in broadcast lic:enseS, it was by ~ 
vote. Only one member Of that five
justice majority remains, John Paul 
Stevens. The four dissenters-Rehn
qUist, Scalia, Sandrl Day O'Connor 
and Anthony M. K~, who said 
distinctions based onlrace are danger
ous-are still on the court. Clarence 

, Thomas, who camelonto the COUrt in 
1991, opposes affirmative action. 

A decision in tilt case, Adtlrt2ftd 
, Omstrvc/tM I/, PriitZ, is expected by 

late June. ,I 
Separately yesterday, the court 

without comment Itt stand a child
po~o.graphy c.onvi~tion in a highly 
publicized case UlvoJVing videotapes in 
which the sUbjectslnever appeared 
nude. The c::.ase attracted great con
sressional scrutiny aDd national atten
tiel! after the ClintOn administration 
twice amended ita ~ of bard
core pornography. ! 

Yesterday's ac:tiaD1in K... I/, Uftil
iii SUltu Jeft iDtacl I Pemtsytvarua 

, man's convictiOD fOr buying videos 
that ~ocused 011 the: aenita1 areas 01 

: 1CIDti1y dad )'OUDI girls. , ',' 
, The Justice Depar1;mem initially as
, aerted that the standard used to c0n

vict Stephen V. Knox: was Unpenriissj

, bly br~ad. but aft~r great public 

, uproar, it endorsed Knox's conviction. 


i 
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A rr- t · At' C''L. I" 	 Clinton Administration has strongly ~rflrma ,Ive C lOnna I.enae 	 argued this point in its effort to mini
• -& ' 	 mire the potential impact of the 

Seems to Per.piex High Court ca:other factor that makes a 
sweeping ruling less likely is the 

By LINDA GREENHOUSE 
.....,.110 Thr"", Yon Tun"" 

WASHINGTON, Jan, 17 - As a 
vehicle for a major Supreme Court 
pronouncement on the constitution· 
alityof Government-sponsored affir
mative action, a case that came be
fore the Court today appeared an 
unlikely, even a poor candidate by 
the end of an hourlong argument 
that left some of the Court's strong
est opponenls of affirmative action 
visibly frustrated. 

"We may have a case here in 
which we can't decide an issue we 
lb.t we were going to decide," 
Justice Antonin Scalia said at one 
point after Solicitor General Drew S. ' ' 
Days 3d, defending the highway con
struction program al issue on behalf 
of the Clinton Administration, said 
the case might not properly be be
fore the Court. 

Based on the Constitution's guar
antee of equal protection, the case is 
a challenge by a white contractor to 
a Federal program that offers a 
financial bonus to general contrac
tors on Federal projects'who subcon
tract part of the work to small com
panies that have been certified as 
"disadvantaged business' enter· 
prises." 

The white-owned constructton 
company, Adarand Constructors, of ' 
Colorado Springs, underbid-a His
panlc-owned company by 11,700 on a 
1100,000 Federal highway guardrail 
project In southwestern ,Colorado. 
But Adarand lost the job because the 

"'. general contractor chose to earn a 
110,000 bonus by hiring the "disad· 
vantaged bUSiness," the Gonzales 
Construction 'Company. 

Under the Federal Small BUSiness 
Act lind a 1987 Federal highway law, 
the category of "disadvantaged busi
ness enterprise" is not based exclu
sively on race and can include white
owned companies., Companies 
owned by members of racial and . 
ethnic minority groups are' pre
sumed to be "SOCially and economi
cally disadvantaged," although that 
pre5l.lmption Is open to challenae as 
applied to any particular company. 
Adarand did not bring such a chal
lenge but went 1.0 Federal court with 
lis constitutional case Instead, chal
lenging what It described as an un· 
constitutional preference on the ba
lis of race. 
. TWo lower Federal couns lri CoI~ 

rado ruled against the company on 
the basis of Supreme Court prece

.denL So wben the Justices ..reed 

last September to hear Adarand's 
appeal, the constitutional and practi
cal stakes were obviously substan
tial, not only for Adarand and the 
small business contracting program' 
but for the increasingly tenuous un
derpinning for Government..spon
sored affirmative action In general. 

Support on the Court for affirma-' 
live action, never enthusiastic even 

A sweeping ruling 
appears unlikely in 
a case challenging , 
racial incentives. 

when the Court's membership was 
markedly more liberal; has dWindled 
to the vanishing point over the last 
five years. Minority set-aSide pro
grams administered by state and 
local governments must meet strin

,gent tests under a· 1989 Supreme 
Court decision, Ctlyof Richmond v. 
Croson. Federal Government pro
grams have ,remained subject to a 
less, exacting standard of review, but 
the Court's willingness to adhere to ' 
those precedents Is open to substan
tial question. 

But the moment 01' truth for Fed
eral affirmative action may not yet 
have arrived. The argument today 
made clear that the Adarand case 
has p'rocedural problems and factual 
idiosyncracies that threaten either 
to derail It or to produce a decision of 
less than sweeping, significance. 

The most obvious problem Is the 
question of whether Adarand llad 
standing to bring Its challenge In the 
first place, since It failed to show in 
the lower courts that the Gonzales 
Construction Company had been in
cluded In the "disadvantaged busi
ness" category because of race or 
that It did not deserve to be on the 
Hit lor racially neutral realORl, 

Several Justices SUMmed by 
their questions thAt since Adarand Is 
challenging the presumptive equa
tion of race with economic disadvan
tage, it should be required to show 
that the presumption worked to' 
Adarand's disadvantaae In this case• 
and that Gonzales did not have an
other valid basis for. lis Inc:luslon on 
the special subcontractor list. The 

operation of the law itself, which 
does not work as a mandatory set
aside or numerical quota. The Small 
Business Act program differs from 
the program the Court considered in 
Its most directly relevant precedent, 
a 1980 decision called Fullilove v. 
Kluunick, in which the Court upheld 
a requirement that 10 percent of the 
'money spent on a Federal public 
works program go to companies 
owned by m,embers of minority 
groups: 

Under the Small Busines~ Act, by 
contrast, the general contractors are 
not required to participate, and race 
gives only a presumptive rather 
,than an automatic preference. 

William Perry Pendley, the Adar
.and company's lawyer, had appar
enUy made a strategic decision not 
to ask the Court· to' overrule the 
Fullilove decision In this case, Adar
and ConstruCtors v. Petta. No. 93· 
1841. But that left him in the aWk-

A Justice ,uggests 

that the Courf.may 

be, ~na~/e t~e,cfJe 
an Issue. ',' 

wara position of arguing that the 
Court could strike down the Small 
Business Act program without dis
turbing the Fullilove pteeedent. 

"BuUaOw can you say that?" Jus
tice Ruth Bader Ginsburg aaII:ed Mr. 
Pendley•. "Fullilove Involved a 
stralaht-out Mt-aslde, with no flexi
bility at all,", she continued. "Here, 
It's as ne.xible as possible." 

.Mr, Pendley replied that the prime 
contractor Is "economically com
pelled" as a practical ,matter to 
agree to hire a minority subcontrac
tor in onser to.quallfy for the bonus, 
wtuch-can be as much as 2percent of 
:the total' contract..... He also argued 
that. the law's provtsion for chal
lenges to be brought. to the designa
tion of a minorlty-owned cOmpany as 

, 	 a disadvantaged business enterprise 
was' "not consistent with the real 
world" because, wllhout subpoena 
power or the ability to gather infor-, 
matlon. small whlte-oWned compa
Dies like bls client could not make 
such chalJeriges. ' 

COC'\"t."\~ 




Several Justices, including Sandra 
Day O·Connor. whose vote. may well. 
control the outcome of the case:'; 
questioned Solicitor General Days 

. closely about the means for bringing 
challenges. Mr. Days said the regu
lations for the program listed 25 
reasons for removing a company's 
eligibility t~ participate. He said that 
"hundreds" of companies have been 
removed. But he could· not cite a 
speCific challenge that had been .. 
brought by a competing subcontrac
tor. 

"What limit is there, If any. to the 
Government's ability to use race as 
a presumption in Its programs?" 
justice SCalia asked Mr. Days. He 
asked whether the space program, 
with a "critical need for perfection," 
could employ a presumption that 
whites, because they are generally 
better educated, should be hired. al· 
though non-whites would be free to' 
try to prove that they were·qualified. 

"You're overlooking the remedial. 
purpose" of the contracting pro-. 
gram at issue, Mr. Days replied. He 
said that had a "unique and compre
hensive power to legislate to remedy' 
the effects of racial discrimination." 

"No question." Justice Scalia said, . 
"but can It do it through race-based 
presumptions?" 

Yes, Mr. pays replied. citing the 
Fullilove case as a precedent. 

There was one light moment dur
ing the argument, when Justice Da
vid H. Souter asked .Mr. Pendley to 
identify the "flaw" In the statute. 
Justice Souter is a New Hampshire 
native who, like his fellOW northern 
New Englanders, drops final "r's" 
from some words and adds them to 
others. . . 

Mr. Pendley looked· puzzled. "Ex
cUse me, the floor?" he repeated. 

ND. flaw, Justice Souter said, thiS 
time In standard English. "Excuse 
me, Ifs my telional accent," II, 
said, grinning. 

./ 
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'Supreme Court Hears Affirmative · 'Ch 11 1 Also on Tuesday, the justices let stan ' , the child pornography conviction ofActIon a enge Pennsylvani~ man who bought Video 
shoWing scantily dad young pIs (Knox v~ 

• Judiciary: Federal law favoring minority contractors bangs in the 
balance. White contractor claims a 'racial stereotype' is fostered. , 

ByDAVIDG.SAVAGE , 
TDoCES STAFfwam:R 

WASHINGTON-With the fate of 
federal affirmative action likely 

hanging in the balance. the Supreme Court 
on Tuesday heard two conflicting accounts 
of how those programs work in practice. 

A lawyer for a white contractor said that 
federal law creates "an impermissible racial 
stereotype" in its contracting rules. All 
whites are penalized and all minority 
entrepreneurs are given an advantage 
solely because of their race or ethnic heri· 
tage, he said. 

"All they do is step forward and prove 
their race," Denver attorney William Perry 
Pendley said of the minority contractors. 

But the Clinton Administration's top 
courtroom .lawyer said that federal law 
merely sets forth a "presu~ption" that 
blacks, Latinos, Asians and Native Ameri· 
cans have suffered an economic disadvan
tage because of their race and heritage. 
Minority entrepreneurs who are not "dis
advantaged" are not. entitled to 
preferences, U.S. Solicitor Drew S. Days m 
told the justices. 

-- ..nlll"jncr the hourt.~ng ~gu~ent, the 

justices sou'nded sharply divided Over 
whether Congress can continue to require 
that federal agencies employ racial and 
ethnic preferences in awarding billions of 
dollars in contracts. 

A more liberal court has upheJd such 
aHirmative\action programs in the put but 
the justices iil September agreed to consider 
the white contractor's claim that the Con
stitution demands a color-blind approach. 

Sihce 1978, the Small Business Act bas 
required all federal agencies to Slve at least 
5% of their contract awards to small "dis
advantaged enterprises." Agencies "Iball 
presume" that firms headed by blacks, 
Latlnos, Asians or Native Americans are 
disadvantaged. the law says. 

I t also says whites who lose a contract 
because of this preference can challenge 

whether the minority entrepreneur is truly 
disadvantaged, but it is not clear how. 

"As a practical matter, how can he chal
lenge it?" O'Connor asked at one point. The 
federal regulations do not define when a 
minority contractor is no longer "disad· 
vantaged." They also say that no one will 
"investigate" minority individuals to check 
on their economic status. 

When pressed. Days was forced to admit 

that he coUld not cite an example of When It 
white contractor. was able to IJUcceasfully , 
challenge a minority businessman. as not 
disadvantaged. A ruling in the case 
(Adarand Contractors vs. Pena, 93·1841) is 
due by July. 

In a Becondcase heard Tuesday, the jus
tices Bignaled that, because of a procedural 
problem, they probably would dismiss a 
California welfare dispute. 

Led by Gov. Pete WUson, the stale wants 
to temporarily pay lower welfare benefits 
to new residents of California. A federal 
judge had ruled the two-tiered system 
unconstitutional because it penalizes inter
state migration. The high court had agreed 
in September to hear the state's appeal. 

But on Tuesday, the state's hopes were 
dashed in the opening moments of Ofe oral 
argument. 

Justices Ruth Bader Ginsburg and David 
H. Souter noted that the state no 10D&'er bas 
a federal waiver that would allow It to use 
the two-tiered system of benefits for old 
and new residents. 

In . 1992, officials of the George Bush 
Administration gave the state permission to 

go ahead With Its chan,e in welfare pay~ 


. ments but the regulatory move was lnvaU
dated by a federal appeals court in July. 

And the Clinton Administration hal Jet to 

issue a new federal waiver. That means. 

even if the Supreme Court were to uphold 

California's two-tiered aJ)Droach. the state 

could not enforce ita Jaw. 

. Early next week, the justicee could iIIue 
an order that diBmlssee the case (Anderton 
va. Green, 94-197). , 

Wby the court asreed to hear the state', 
appeal is puzzling. In September.lepl aid 
Jawyers fUed i brief In· the -ease cleartJ 
.t.ating that the matter was "moot" because 
of the invalidated federal Wliver. 

United States, 94-413). 
Last year, the case of Stephen Kno: 

beCame a political embarrassment for thf 
Clinton Administration. Conservatjve: 
c:harged the Adm1n1stration's lawyers WiU 
being "soft on pornography" because thej 
filed a brief with the court assertlng that 
the law punished only those who dealt lr. 
depletions of nude children, not those Jr. 
which children posed in scanty atUre. After 
the critidsm, Clinton publicly repudiated 
that view. 

But Congress resolved the dispute last 
year in the crime bill by making it clear that 
It is ille;al to make, seU or own lewd photos 
of young children, even If they are clothed.. 

Without comment, the court-dismissed 
the final appeal of the ease (Knox vs. United 
States, 94......13). 

" 
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Affirmative-Action 
Plan Is Assait~d·:.. 

In Supreme Couri 


By PAUL M. BA.RII.ETr ' 
510ff Reporter of TIIf: WALL STRF.F.T JOURS"L 

WASHINGTON - Atop Clinton admin' 
Istration lawyer. encountered hostiJIty 
from some Supreme Court Justices when he 
defended a federal construction program
that favors minority road buIlders. 

In oral arguments, Solicitor General 
Drew Days stressed that as a technical 
matter, the program under attack benefits 
socially and economically "dlsadvan· 
taged" companies, and doesn't amount to 
reverse discrimination against whites. 

But conservative members of the high 
court fired back that the program hinges 
on race because it assumes that blacks and 
other minorities are disadvantaged.

Mr. Days stumbled when asked 
whether white-owned companies could ef· 
fectively object to a successful minority·
owned competitor being classified as dis· 
advantaged. "You don't know of any" 
examples. snapped Justice Antonln Scalia. 
"That's. correct:,' Mr. Days conceded,' 

.quickly adding. ~hat government procure
ment officers have rejected some minority
companies that don't need special help.

The case was brought by Randy Pech, a 
while Colorado man who installs highway 
guardrails and claims to have lost business 
because of racial preferences. It has been 
one of the most closely watched cases of 
the Supreme Court's 1994·95 term, and a 

_decisjQn is expected by July. 

Unless a proCedural iSsue sidetracks 
the court, there appear to be at least five 
votes to roll back federal alfirmative ac· 
tion: those of Chief Justice William Rehn· 
qulst and Justices Scalia, Clarence 
Thomas, Anthony Kennedy and, Sandra 
Day O·Connor. 

The high-court case illustrates the dilfi· 
. cult choices facing the administration on 

alfirmative action. Republicans bolstered 
by their sweeping November victory are 
planning to assault alflrmative-action poll·
cles not oniy in cour,ts - a process under .. 
way for some years ,.. but also in Congress ' 
and the states. 

The White House hasn't settled on a 
comprehensive strategy to respond to the 
coming offensive. Some administration of· 
ficials privately insist that to keep the 
traditional DemocratiC base of black and 
women voters,' as 'wen as members of 
publlc-employee unions. Mr. Clinton has to 
fight the antiafflnnative-actlon push.
Other Clinton aides, however, contend he 
should concede that some programs aren't 
effective or falr and need reform. 

Mr. Days yesterday offered an under· 
stated defense, lac.k1ng any powerful ap
peai for the need to use alfirmatlve action 
to achieve equIty in the marketplace. He 
got some tentative support from the more 
centrist justices.

The construction program at Issue pro
vides a 1.5o/e premium to prime contractors 
that give 10% or more of their subcontracts , 
to mlnorlty-owned firms. Mr. Pecb submit· 
ted the low bid for the guardrail wort on a 
project In southwest Colorado, but the job 
was given to a HispanIc competitor. 

(Adcrmrd a:m:.stnlCtors Inc. vs. PeM.) 

... 




.. _IION'50 NlW.... APlII IiI ; 
DATE: 1- \~·5;~) 
PAGE: s-e 

, . . . 

O'Connor vote pivotal

in white· man's bias' Case 

By Tony Mauro 

.USA TODAY 

SUpreme Court Justic:eSlln
dra Day O'Connor may -.bold 
the key to the future Of I_ral 
aMrmaUve action programs 
aimed at boosting minority-
owned businesses. . 

The court beard oral Brgu
ments Tuesday in a case 
brought by Randy Pech. a Col
orado contractor who claims 
his company lost a federal 
road construction job because 
he is white. 

Adarand Coostructon; was 
low bidder in a 1990 subcon
tracting job, but the contract 
went to a Hispanic~wned Arm 
because a federal program 
gives a $10.000 bonus to COD-
tractors that give work to "cUs: 
advantaged. business enter
prises." . 

Wbite:owned Inns "cannot 
. compete-on an equal footing" 

...... because of the program. IBid 
William Pendley. lawyer for 
Adarand. . 

But SoUdtor General Drew 
Days, the Clinton administra
tion's top lawyer before the 
court, said the program was a 
valid way of remedying "the 
continuing eiJec1S of welklocu
mented discrimination." 
. The outcome Of the case de

pends on a hip.s1akes guessing 
pme: which side wUI eet the 
Ive votes DeCe!BIU'Y for a ma
;»rtty. 

The last time !be court eo
dorsed amrmative action was 
in a s-t ru1iD& in 1990. 

. Four of the lve supporters 
of affirmative action bave 
siDee lett the coon. wbUe the 
four conservative justices Who 
opposed amrmaUve acUon 
including o'Connor - bave reo 
maiDed. 

Tbree of the new justices 
David Souter. Ruth GinsbW'l 
aDd Stepben Breyer -:" aeemed 

sympathetic to' amrmative ac
Uon In their questiODiD&

aarence Thomas, the fourth 
new justice; was sUent IS usua1.. 
But, be is known to be an oppo
DeDt of amrmative action pr0
grams, Which would pve that 
side Of the Issue a Ittb vote and 
a majority - UDles ODe of the 
four earlier opponents of amra 
mative action deted1 
. Both sides have focused oa 

0'C0DD0r as the IDCIJt Ukely jus
tice to waver, and her demean
or was dosely W8fdled 'fUe.9. 
day. Sbe asked tolIIb questloas. 
but seemed aeneraDy interest
ed in distingulsh!"I !be amr· 
mative acUon PJ'OII'IUD at ae 
In the case from otber more 
race-conscious programs suaesuna a pcadble c:ompro
mise or narrow opIn.IoD. 

A decision could come any
time before July. 

Also TuesdaY. !be court 
ill' Let SIaDd the ddld por"DOI

rapby conviction of _beD 
Knol Of Pennsylvania In • case 

. that broutIbt crlUcism or the 
CintOD ldmiDistraIioa'l IIBDd 
oatbeae. 

ill'TUrned down !be nquest 
of New Jersey Boioca.1Urvi
¥or BIJ80 PrtIlc:z to require 
Germany to pay him 117 mlJ.. 
Don for IUs autrerfDg In NazI 
concentration camps. 



In court: Ovil rights of whites 

Contractor i. '.' .·..u" . 	 • 

....: 

" 

.r 

vs. 'racial 

preference 

By Tony Mauro 
USA TODAY 

Randy Pech stands as a~ 
m 	 prime example of the leading 
(/) 	 political symbol of the day: the o. angry white male. 
?< . Pech 'is angry that his Colo
L rado Springs business, Adar
~ 
Z . 	 and Constructors Inc., lost a 

federal road-building contract ~ because he is white. He sued, 
~ and today the Supreme Court 
"-J will consider his case in acru

cial test of whether affirmative 
<0 action programs violate the 
<0 civll rights of whites. 
01 

"It totally rubs me the wrong 
c way for the government to en· 
(/) courage discrimination against '.». 

me based on' my race," says 
d 	 Pech, 40. "We're not allowed to 

discriminate, but tlle govern~ 	 ment does it all the time." 
Pech's. complaint couldn't 

come at a worse time for civll 
rights advocates, who point to 

. '::.>: affirmative action programs as 
job-creating success stories on 
the road to racial equality. 

Thousands of minority
owned businesses have sprung 
up, eligible for more than $13 
billion in federal funds each. 
year, as well as state, local and 
private-sector benefits. 

In Congress and at th~ state 
level - it may go on the ballot 
next year in california - affir
mative action programs giving 
minorities an advantage in jobs 
and benefits are under assault. 

And at the Supreme Couzi 
which embraced affirmative 
action in the 1978 Bakke case 

BIAS CLAIM: 'It totally rubs me the wrong way. for the government to encourage discrimination 
against rne based on my race,' says Randy Pech, a Colorado Springs businessman. . 

as a remedy for past discri!lli
nation, the mood is changing. 

Four of five justices who vot
ed for affirmative action when 
it last came up in 1990 have re
tired from the court. Among 
the replacements is Clarence 
Thomas, the nine-member 
court's only black member. He 
opposes racial preferences and 

. could tip the balance. , .. 
"This case could significant- . 

Iy alter what has become the 
largest social engineering pro
gram in American history," 
says Fred Lynch of Claremont 
McKenna College, author of a 
book on affirmative action. 

"There has not been another 

time in history when there has Pech says he might under
been such a significant shift in ' stand the racial pre(erence if 
the ideology of the court," says minority contractors were 
Todd Welch of the Mountain struggling in Colorado. But he 
States Legal Foundation, which says in his segment of the In
is representing Pech. dustry, his is the only white-

The dispute began when owned firm left, while minor' 
Mountain Gravel & Construc- ity-owned firms are thrivIng. 
tion Co., prime contractor for a But affirmative action or set
federal highway job, sought· aside programs get fewer than 
bids for subcontFactors to do 1% of federal procurement 
guardrail work. Pech's compa-dollars, says Anthony Robinson 
ny was low bidder at $102,000. of the Minority Business Enter· 
. The contract went instead to prise Legal Defense and Edu· 

a Hispanic-Qwned firm. The cation FUnd. 
federal road' program gave "Absent these programs, mi· 
Mountain Gravel a $10,000 bo- nority businesses will not be 
nus for givlng work to a "disad- used," he says. "You do busi
vanta~ed business enterprise.". ness with people you are com-

By Mike Theiler. Reuters 
THOMAS: Opposes racial 
preferences, may tip balance. 

. fortable with. That's how it is." 
Increasingly, though, the Su

preme Court has become un
comfortable with government 
actions that show preference 
for one race. In a 1993 voting . 
rights case, the court frowned 
on redrawing congressional 
districts solely to boost chances 
of minority candidates. 

The Clinton administration 
strongly defends the program, 

. arguing it benefits the disad

vantaged; no matter what their 

race - a broader category 


. used in an Increasing number 
of set-aside programs . 

Welch insists the program is 
based on race and violates the 
Constitution. He says there is 
no evldence any white-Qwned 
company has ever been. 
deemed disadvantaged under 
the road program. 

Civil rights advocates hope 
for a ruling that won't do away 
with all race-conscious affir
mative action programs. 

If Pech wins in a broad rul
ing, says Stephen Ralston of the 
NAACP Legal Defense FUnd, 
"It's hard to see how any pro

. 	gram that even thinks of race 
could survive." 



·'No nip and tuck· tor 
Hspokesman says· 
ham Clinton's 

Hillary Rocf-.~~gh~~~~ 

.	with a "Nip & 
Tuck Award" 
from Longevity 
magazine. 

She's present· 
ing herself bet· 
ter, one plastic 
surgeon is 
quoted as say· 

· ing of the 47
year-old first 
lady. Febru-· 

. ary's Longevity 
says several 
pros suspect 

JEANNIE. 
WILLIAMS 

News "Views 
. 

thatClinton recently had her 
eyes done, and that a chin 
implant is the reason her 
"once-jowly jawline has 
sharpened." . 

But Neel Lattimore; a 
spokesman for the fi.rst lady, 
said Monday that "she is un
deserving of this award 
she simply has had none 
(plastic surgery) done." He 
added, "If it had been done 
Since she was 1i.rst lady, I 
would know." 

The magazine guesses 
· which celebs have .had work 

done in the past year. Oprah 
Winfrey, Bo Derek. Angela· 
Lansbury, Jane Fonela, Rob-
ert Wagner .and Raquel 
Welch are among those scru· 
tinized. They couldn't be 
reached Monday; more denio 
als can be expected. 

W~SHI·NGTON 

I 	 .•.. 

Director: AID needed 
'now more than ever' 

The head. of the United States' embattled foreign aid 
agency went on the olJensive Monday to try to disarm its 
. critics, mostly Republicans, who want to reduce, if not abol· 
ish, the U.s. Agency for International Development 

"Occasionally, the demagoguery and the epithets are 
painful," said J. Brian Atwood, AID director.. 

Even a recent secretary of State, James Baker, now be
lieves AID is no longer needed, he acknowledged. 

•In a speech to the International Development Confer· 
ence in Washington, Atwood took note of criticisms leveled 
at AID and the foreign aid program by congressionai lead

. ers, including Sen. Jesse Helms, R-N.C., the new chairman 
of the Senate Foreign RelationS Committee. 

Atwood said disease, falling food production and poverty 
.will cause more migration and instability in coming years, 
addiIlg, "Now more than ever we need a strong institution 
capable of addressing those threats." Currently, the U.s. aid 
program: totals abQut $14 billion, more than a third of it g0
ing to Egypt and ISrael. - JuaD J. WaIte 

SCHWARZKOPF CLEARED: A Pentagon investiga
tion cleared retired Army general Norman Schwarzkopf of 
allegations that he improperly benefited from the help of 
military officers and enlistees While working on memoirs. 

Pentagon Inspector General 

Derek Vander Schaaf found "no 

improprieties" in the assistance 

Schwarzkopf'received .from three 

Air Force enlist~. But the report. 

dated Dec. 23, 1994, concludes that 

an Army major and a Navy chief 

petty officer should not hav~ made 

scores of trips to Schwarzkoprs 

home at government expense. 


Schwarzkopf., who. commanded 

allied forces in the 1990-91 Persian 

Gulf war, said he was unaware that 

the officers were being reim

. bursed by the government for the 
140 trips they made to his home. 
He . later reimbursed the Treasury Department $1,608.50 
for the mileage costs. . . 

CAMPAIGN ODDS: British bookies are eyeing the 1996 
presidential race, says Ladbrokes, a leading British book
maker. Ladbrokes sets 5-to-2 odds that President Ointon 
will. win re-election. Close behind are three Republicans: 
Senate Majority Leader Bob Dole of Karisas at odds of 5-to
I, followed by Texas Sen. Phil Gramm at 7·to-l and former· 
Tennessee governor Lamar Alexander at S-to-l. 

CLINTON'S REPORT CARD: After a roller-coaster 
fi.rst term, President Clinton Is ranked 16th among the 41 
presidents in a new survey. Ex-president George Bush's rat
ing plunged from 18th four years ago to 31st in the latest 
survey of 168 historians and political scientists by Siena Col· 
lege. Franklin Roosevelt still ranks first, scoring 84.76 points 
out of 100. Abraham Lincoln is second. Teddy Roosevelt is 
third, replacing Thomas JelJerson. George Washington is 
fourth. Clinton's report high marks for an ability to compro
mise, for court appointments, and for imagination. Low 
marks: integrity and foreign policy. -JoM Omicinski 

AP 
SCHWARZKOPF: . 

.. No wrong in writing 
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/-Foesof Affirmative Action Target SBA.'s 8(a) Program 

StGJj ~ !AUL r.; BARlIE'n'. . efforts In'the uncertain !egili environment some of the preliminarY terms of battle for., cally e~cluded from.tbe Commercial maln

:. MReport .>/Ttvr. A.U.STRBE'l'IOURNAL creat~by the t~p court s 1995 ruling. other already-launched court fights In- stream. Named for Its place in the statute 
readY~ped ~~::DdCo'I~as faI~ • Th~ ~two SUits· have. draw~ intense volving a wide range of arfirmative-action _ book, 8(a) giveS the SBA ailthorlty to serve . 

"$1 bl'lll , ...... I' 'ffl em· °ti attention among compames.that do busl- programs. as an Intermediary between minority
- on-a-year l""era a rmatIve-ac on'. nes 'th th t both h' '. , . .' . f :program Now the firm Is comin baCk for s WI . ~ ~vernmen, w Ite-, ,In Its 5-4 ruling lastJune, the Supreme owned companies and _ ederal agencies . 
· more' • . ,g owned and mlnonty-ow~ed~ The prospect cOurt said for the first time thilt fedenlJ' that want to see lllOIlle of their work han
1_ L8si faIl.' fadng' it" lawsuit filed' b • . ~at the 8(a) prolp"am,:WIII get struck dow~, affirmative-action progr8:ms had to meet died by such firms. The safeguards Mr, 

the Minneapolis-based builder, theClli'lto~ scares me tembly. ~ays Roxa~ne Ri the same tou~h consti~utlonJll standard";" .SChmldt points to Include· personal net
'administration . de- '. vera, who hopes that. Wlt~ the SBA s help. known as "strICt scrutinY" -:-: Imposed six. "WOrth limits that are sup{lOSed to keep out '. 
'clded that, In Ugbt. LEGAL BEAT her AI~uquerque, N.M., firm can obtain a years earlier on state and local programs,' the wealthy. oversl~t ,to make sure that. 
'of a toogb new con- S3 mllhon-a·ye~ general-con~tructlon c?n· Justice sandra Day O'Connor left some. . companies are. genuinely owned by mlnorl- . 
stltutional standard' .... . tract at the White sands M,lsstie Ran~. If ambiguities -in her majority. opinion. But . ties, and na)es thatrorce 8(a) companies to 
Imposed by the SU- they ~? a~y with these progra~s, she:.she rejected the Clinton admlnlstration·s. seek prlvate-st!(!tor work and leave the 

· rem Court I t ad!1s,we II ~back to the way things were ,argument In the case that Congress. be- program after a maximum of nine years.
peas In the 19505., . . f . . . .. aI b . ... ....June, .the govern· . '.,., 'cau;re 0 Its POSItion as a co-equ ranch." The contracts are. targeted In a way 
ment couldn't piau- . On the otber side of thIS clash, CJtarles of government" and Its authority to en- . that .Is reasona!>ly directed at remedying 
sibly defendtbe II Gaasland, .a forme~ lall?rer whohe~s '. force the constitutional guarantee of the discrimination Congress Is worried 
billion Pentagon M~san s.~ratlonsln New Mex~co, "equal protection," should get far greater", about.··.Mr. SChmidt asSerts. Moreover. he . 
contracting . set- . . maIntainS, .Thls whole la.ff1rmatJ,ve-leeway .to use racially oriented policies ". adds. the O'Connor opinion left saine room 
aside prograrri: The admi.nlstratlonkilled actlon)thlng Is get~lng to,the pomt of being . than, say. a city council. . . . . , ':, for l~er courts to give Congress "d~fer-, 
the program Instead•., :' . .' .:. rI~!culous. and .we re gom~ to try to stop. .The $I billion Pentagon set-aside that'.' ence ,,' in. dete~lnlng whetber .there sa· , 
" ." Tomorrow, In a closely. watched hear- It McCrossan s .latest SUIt was sparked was the target of McCrossan's first' suit _~. need for.·'tl.fllrmatlve action:.ln procure-
Ing in U.S. distriCt court In Las Cruces. .bY the setting asIde of the very, contract couldn't, stand up understrlctscrutlny.·c m~nt.And Justice Departme~tlawyers 

·N.M.., lawyers for McCrossan will press a: Ms. ,Rivera has her. eye on, At. ~ull ,which requires that a program serve a will point· ,to. voluminous congressional 
new lawsuit that seeks to stri~ downas.re-· •value, the work could be worth 115 mIllIon .. : "compelling government Interest" In a .. findings. as w~\l as to statistics generated . 
.verse:dlscrlmlnation an even bigger fed-. over ~!veyears. and Mr. G~land declares: "narrowly tailored" fashion. The militarY:. by theSBA. to ~Ilustrate the f,!-ct that 

:eral set-asJde. the Small Business Admin- .• that any co'!'PI!ny. that can han~l~ that, •. set-aside resulted In huge percentages of nonwhites haven t been propomon,ately 
'Istratlon's $4.6 bllllon-a-year8ectlon 8(a) ,scale of work Isn t dlsadvaniaged. ,construction work In some areaS being' ~presented In tbe pool of ~panlesget-

:I'·Program. this time, the· administration As a formal malter, McCrossan's law· .. reserved for minorlty-owned firms - are- tmg government work. ". , 
·will (lgbt back. .... .... . . . yerswill be asking Judge Howard Bratton. suit that clearly violated the narrow-tall· McCrossan's'lawyers will fire back that ~. 

The largestalid best·kitown. device' a seml·retlred Lyndon Johnson apPointee, orlng requlremerit and would have re-. . the Supreme Court has'demanded much ' 
for steering government procurement dol· .for a preliminary Injunction stopping the suited In Its being eliminated even I( there 'more: "partlcul8r1zed" find1ngs of dis
.Iars to small mlnorlty-owned bUSinesses, government from reserving. the, White hadn't been the pressure of litigation. says ;, crimination. In .' the specific Industry and' 
the 8(a) program Is also under attack In· Sands contract exc\usivelyfor 8(a) partici- ~soclate Attorney. .General John" market-'In this Instance; construction In 
.federal court In Washington, D.C., where a '. paiUS. But McCrossan's legal arguments. .Schmidt. . . . the Southwest. The Clinton administration 
. similar hearing In a. separate case ,Is .if logically extended, could be used as the . In contrast, says Mr.SChmldt. the Jus-" , doesn'lhave those numbers 7 at least for 

~_~_sc~eduled.for-nextmonth,Thesetwo-far--'-·basisfof.strlkingdowntheeittlreprogram~-tlce-Department·s-top·affinnil.tive-action--::-now-andlnslstsltlsn·tobllged·toproilu~ce~.---- 
flung proceedings provide the first oppor-, The rulings from Judge Bratton and his official, the 8(a) program has safeguards ,. them, ·~It really Is·an. open question ,', • 
·tunlty to see the Justice Department's counterpart In Washington. which could .. designed to ensure that it narrowly serves' what statistics we'U need," says ErIc Ben-
strategy for protecting not just 8(a). come In a matter of weeks. won't necessar- its purpose of nurturing businesses owned derson, the SBA's litigation chief. "These 
:but· a ;ovhole. range of affinitative-action lIy be definitive. But they likely will set by members of minority groups hlstorl-. cases will ~~ to answer It," 
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Clock Starts- licking Again on Shutdown 
senate expects vote on long~term fiscal '96 spending bUlby midweek; 

~loors may see action on immigration, grazing. product liability bills 
, " 

Congress faces another high-stakes 
budget showdown this week, as law
makers attempt. to reach agreement on 
a major omnibus spending bill to' end 

the budget impasse and 
prevent another partial 
shutdown of the govern-THIS' ment. 

The Senate will vote 
ona number of amend
ments to that fIScal 1996IK wrapup, spending bill 

11113']![dM}1 tomorrow: and leaders, 
are hoping to send the 

measure to conference with the House 
by midweek to allow for final action 
later in the week. 

The current one-week continuing 
resolution expires Friday. But if the 
pace of work on the omnibus spending 

' . . ' . 

bill is slowed by extended floor debate 
or by a diffi~lt' conference, as is 
expected, Congress may need to pass , 

',another brief stopgap spending bill at 
week's end. 

President, Clinton tomorrow will send' 
more details on his fIScal 1997 budget to 
Capitol Hill. 

The House is expected to weigh ~ 
on a major immigration overhaul bill this 
week. ,And the Senate may take up a 
new bill rewriting policies governing 
federal grazing lands. " ' 

Both chambers may act on the con
ference report toa product liability bill. 

In politiCS this week, there are t\'VO 

congressional primaries scheduled, one 
in Illinois and one in Ohio. Presidential 
primaries will be held in IllinOiS, Michi
gan, Ohio and Wisconsin.;" , 

• AGE DISCRIMINATiON 
• The Senate Labor and' Human' 
R~sources Committee on Wednesday 
will mark up legislation,- passed by the 
House nearly a year ago - mat would 
alJow states and localities, to impose 
maximum hiring ages and early retire

, ment poliCies for public safety workers, ' 
such as police 'and firefighters. , 

The bill (HR 849) would amend the 
1967 Age Discrimination ,in Employment 
Act, which prohibits employers from dis
criminating against workers age 40 or 
older. In 1986, the protection 'WaS removed 
in the case of public safety employeeS 
because of the often physically and men
tally demanding nature of their jobs, but 
that exemptiOn expired at the end of 1993. 

Opponents" led by the American 

-Association of Retired Persons, argue 
that the bi1l:w,ould discriminate against 
older people': They say the measure 
could force, the retirement of workers ' 
who can still perform their duties. 

ECONOMICS AND FINANCE 
• PRESIDENT CUNTOlll'S BUDGET 

President Clinton tomorrow morning 

Will release a detailed version of his fis

cal 1997 budget, 'six weeks after he sub

mitted a 14--page outline of his priorities 


, to Congress., " 
With the big numbers already released 


and budget leaders still focused on the 

stalled fiscal 1996 plan, Congress isn't 

eagerly awaiting Clinton's proposal. 


But his detailed plan wUl officially 

kickoff budget season and foster debate 

on whether Congress should wade Into 

the same mire that continues to Stall the 

fIScal 1996 plan as it works on its fIScal 

1997 budget resolution. 


Clinton's budget release will also set 
off the usual plethora of budget brief-, 
irigs 'by federal agencies and depart
ments and hearings on Capitol Hill. 

The president'S budget direCtor. Alice 
M. Rivlin, is scheduled to testify Weclnes

, 
-day and Thursday before the Senate and ' 
House Budget panels, House Appropria
tiorJS subcommittees have already begun 
their hearings on the fIScal 1997 spend
ing bills: - ' 

Clinton's initial budget outline called 
for $1.64 trillion in spending, an increase 
of 4.1 percent from projected fiscal 1996 

, . spending. He projects a $160.6 billion 
deficit in fJSCa11997, ,up 4 percent from 
this year's estimated shortfall. 

The plan, using assumptions from the 
Congressional Budget Office, would cut 
back the growth in Medicare by $214 
billion, Medicaid by $59 billion, welfare 
by $40 billion and discretionary pro
grams by ,$297 billion through 2002. 
Adrn.inistiatlon officials said the package 
of middle-income tax retiefnow totals
$99 billion, up $5 billion since January. ' 
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a more accurate criterion for making policy decisions than other, non
 Some of the newly elected African American representatives 

racial characteristics. 
 came from districts that had· been deliberately reapportioned to pro

duce African American majorities. Some of these districts were 
III shaped oddly78 in order to meet the apportionment requirements of 

"PEEKING" AND OrnER VICES OF COLORBUNDNESS: the Supreme Court as laid out in Reynolds- v. Simms79• Two of the 
SUA W II: RENo'l newly redrawn districts in North Carolina electeq an African Ameri

The most difficult problem of the colorblind principle is raised by can to Congress. When Melvin Watt and Eva Clayton took the oath 
"peeking," when social actors use race covertly in making decisions. of office in January 1993, they became the first African Americans to 
The potential for racial injustice exists when decisionmakers at all sit in COngress from North Carolina in nearly a century.80 
levels consider race covertly; it also exists when courts and legislatures' The Wall Street Journal describeJ the congressional district in 

decide who should be allowed to consider race covertly. The Supreme which lvote, the one that stretches along 1·85, as "political pornogra

Court's controversial decision in. Shaw v. Reno presents this issue 
 phy."81 .This 1\velfth Congres~ionalDistrict, the one at issue in Shaw. 

clearly; 
 runs. from. Durham; along 1-85, to Charlotte. In some places, the dis

It is no accident that the nomination of Lani Guinier to be Assis trict is the width ofthe highway ..The United States Attorney General 
tant Attorney General for Civil Rights was blocked by a coalition of -had previously invoked his power under the Voting Rights Act82 to 
people concerned about voting rights issues.72 A series of court. bat reject an earlier plan produced pursuant to the 1990 redistricting. He 
tles over .the years has created a stir about voting rights and black suggested that. although the state show1 have produced two districts 
voters. The key concern seems to surround the 1982 amendments to that were predominantly minority in order "to give effect to black and 
section 2 of the Voting Rights Act,73 which eliminated the previously f . Native American voting strength in this area,"83 the original plan bad 
required showing of intent to discriminate in voting rights suits under produced only one. North Carolina decided not to appeal this use of 
the Supreme Court's test in City of Mobile v. Bolden.74 In 1986, the federal power and. instead produced the requested second black ma" " Supreme Court in Thornburg v. Gingles" held that blacks and other jority district. Five. white residents of Durham then challenged this 

racial minorities must be given the opportunity t6 challenge legislative 

decisions that substantially reduce their chances of election. 
 . (reporting that number of blacks in Cnngress is forty, including not.fully-voting member 


In 1992, these legal developments, together with the reapportion from Qistrictof Columbia)•. 


ment of congressional districts in 1990, led to the largest number 01 78 I say "oddlyH somewhat advisedly. The districts were no more odd than some of the 

other districts created by a court that requires almost absolute precision in district drall.ing 
African Americans and Hispanics ever elected to Congress.76 The 
and by legislatures that redistrict to mllXimize partisan advantage and incumbency. Com.

number 'of black congresspersons increased from twenty-six to thirty puters permit legislatures to include more factors in their analysis. See Shaw v. Hunt. No. 
nine, and the number of Hispanic congresspersons rose as well.71 	 92·202·CIV·5·BR. slip op. at 100-02 (E.D.N.C. ..~ug. 1; 1994) (describing new capabilities 


for redistricting provided by te.chnological developments). It is, Ihereforc:;· hard to say that 

the choices made by legislatures differ impermissibly from choices based.on race. 


11 113 S. Ct. 2816 (1993). 
79 377 U.S. 533, S68 (1964) (holding that equal protection clause requires that slate 72 See Patricia 1. Williams, Lani, We Hardly Knew Ye, The Village Voice,lune IS, 1993, 

legislative districts be apportioned on population basis); see also Wesberry v. Sanders, 376 at 2S (discussing myth that Guinier was a "quota queen"). 
US. 1,7·8 (1964) (holding tbat under anicle I, § 2, congressional districts must be appor.13 Voting Rights Act Amendments of 1982, Pub. L. No. 97·205, § 3,96 Stat. 134 (codi· tioned on population basis) . 

. tied at 42 U.S.C. § 1973 (1988». 
74 446 U.S. SS (1980).. ( 80 William M. Welch. Wild Card in N.C. Elections: The Courts, USA Today. May 2,

1994, at 2A.
15 478 U.S. 30 (1986) (applying amended § 2 of Voting Rights Act to vote-dilution claim 


involving'multimemberdistricts)~ ':'---1-'" .__.:::8!..ISee_Review.&;,OutIook:-Political-Pornography,WaU-St.-l;;'Sept.9;1991~CA1O: 

16 One of the most interestirig aspects of ShDw is its complete neglect of this history .. Political Pornography II, Wall St.l.• Feb. 4, 1992, at A14. I am te.mpted to suggest that the 


No mention is made in lustice O'Connor's opinion that the new district in North Carolina . WaD Street lournal does not understand politics and has never seen pornography. The 

elected the first black representatives to Congress in almost a century or tbat the 1982 attitude reflected in the quotation demonstrates the poverty of the colorblind principle as 

amendments to the Voting Rights Act had the desired result of increasing the opportuni applied by the Supreme Cnurt in Shaw. Those who seek a useful definition of pornogra. 

ties of African Americaos and Hispanics to seek and win congressional seats. phy, might look instead to lames Lindgren, Defining Pornography. 141 U. Pa. L. Rev. 1153. 


11 See Maria Puente, Hispanics Debating Their 'Destiny' in USA, USA Today, luly 16, 1221·22 (1993) (examining importance and difficulty of properly defining pornography). 

1993, at lOA (reporting increase in number of Hispanics to nineteen); Monte R. Young,· .. 82 See 42 U.S.c. § 1973c (1988). 

Feeling Their Votes Black Caucus Gains Oout in Cnngress, Newsday, Sept. 20, 1993; at 19 
 PHQTOCOPyP Shaw, 113 $. Ct at 2820 (citations omitted). 

PRESERVATION 
.;.: 
i' 
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. second district in federal court, alleging that the district was an uncon
stitutional gerrymander under the fourteenth amendment.84 

Justice O'Connor concluded that the plaintiffs had been affected 
adversely by North Carolina's use of race-conscious redistricting to 
create. a black voter majority.8.S She explained that these five white 
plaintiffs were not claiming a dilution of white voter strengt~ or even 
claiming to be white; they were just "citizens" adversely impacted by 
being unable "to participate in a 'color-blind' electoral process."86 
Just citizens? What angered my colleagues (two of the five plaintiffs 
teach law at Duke University School of Law) and led them to fight 
this case long past the point when the expense might have deterred 
others, was not the shape of the district, but the fact. that race was 
taken into account.87 

The Court is caught in a box of its own making and does not 
understand the nature of the dilemma it has created. The Court first 
says that we must make no assumptions about how particular groups 

· will vote, and that it therefore will not peek at the reality of racial bloc 
voting in North Carolina.88 If that is true, however, then these dis
tricts cannot possibly violate the rights of the white plaintiffs because 
the decisions that the redrawn districts produce could not be discrimi
natory. If these plaintiffs have no race, then how can race matter? 
The Court claims that it wants to make no invidious assumption about 
the way that black voters will vote.- If indeed black voters vote like 
everyone else, without regard to the' racial identity of the candidates, 

· then how could the rights of the five white plaintiffs have been in
jured? What is the injury to citizens who have no race? 'oil

'%
,i

84 Id. at 2821. 
:~,!?" 
·~L 
~~;". 

8S See id. at 2828. A particularly bewildering aspect of Justice O'Connor's decision is 
<:'"~her failure to acknowledge that these districts could elect white candidates without any 

change in the current pattern of black and white voting because the two districts only :*
barely achieve black majorities: White candidates are still likely to win at least some elec
tions in the challenged district. See Shaw v. Hunt, No. 92-202-CIV-5-BR, slip op. at 140 
(E.D.N.C. Aug. I, 1994) (noting narrow African American majority and election of three 
white candidates in districts with minority-race voting majorities); see also note 100 infra. 
As Uini Guinier has pointed out, these are the two most integrated districts in the state. 

· See Guinier, supra note 11, at 1590. . 

1!1 See Shaw v. Hunt, No. 92-202-CIV-BR, slip op. at 23 (E.D.N:C. Aug. I, 1994) (citing 
~ 

claim by two plaintiffs that they are injured by redistricting because they doubt quality of 
their representation and feel "'disenfranchised.' "). 

88 "Racial classifications with respect to voting carry particular dangers. Racial gerry
mandering, even for remedial purposes. may balkanize us into competing racial factions; it 
threatens to carry us further from the goal of a political system in which race'no longer 
matters ...." Shaw, 113 S. Ct. at 2832. . 

;..c.~-~;';~;::~.'~:_';L.,......,,;-..._~.~ • ...;". __ :....~.£.....-;:-..::.:"'-~.:.~~ .• 0_ :='.:.~.:.: .... ;~~_~::._..:.::;-.....:.._. _:::- ...- .J.,.:...........:.. __ ..:....: .c::. .~__._..:... ~...._~~~ 
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The reason the Court wants to treat these five. white plaintiffs as 
raceless is to. avoid the. difficulty. of admitting that there is no injwy.89 
Instead, the decision states that these plaintiffs have a right to live in a 
colorblind world; where redistricting does not-upset.their racial expec
tations. Despite Justice O'COnnor's effort to claim that such a world 
is possible, she does not and cannot suggest how the State of North 
Carolina might actually achieve race-neutrality • given the myriad of 
redistricting policies that implicitly take account of race.90 

Indeed, Justice O'COnnor at~empts .to distinguish between per
missible peeking and impermissible peeking. She points to the polit
ical redistricting in Wright v. RockefelletJl as an example of legitimate 
peeking in}h,e legislativ~; pr~~.~,!,11J:~ ~mpariso~ implies that at
tention to race is legitimatdri order to realize "compact" and "contig
uous" districts, or thee-.continuance of the integrity of political 
subdivisions.93 Yet, the legislatures' attention to race so as to.create 
black majority districts iSimpeiniissible peeking. Justice O'COnnor 
reasons that such districts constitute impermissible peeking because 
districts with irregular shapes give the appearance of unfairness and 
appearance ought to matt~r.94" Appearanc~matters because "[i]t rein

89 Perhaps Justice O'Connor was trying to fashion an argument for standing similar to 
the one articulated by Justice Thomas in Northeastern Florida Chapter of the Associated 
General Contractors of America v: City of Jacksonville, 113 S. Ct.nCJ7 (1993). As Justice 
Thomas explained in that case: ':;' i~: :". : '. , 

When the'" government erects a barrier that makes it more difficult for members of 
one group to obtain a benefit than it is for members of another group, a member of 
the former group seeking to challenge the barrier need not allege that he would have 
obtained the benefit but for the barrier in order to establish standing.. . 

ld. at 2303. The problem with applying this standing arguinent to Shaw is that, unlike a 
contracting process whereby some competitor is excluded, in the voting rights context no 
white candidate is excluded. Irideed, if the Court is right that there is no such thing as 
racial-bloc voting, white candidates have just as good a chance of winning as black candi
dates. The injury to the five white plaintiffs is the same as if, for example, the State had 
divided Durham into several districts, thus reducing the 'chances that.someone from Dur
ham could be elected. COuld a group of Durham people challenge the redistricting pro
gram because as a group they were adversely affected? I think not. The real injury that 
the Court refuses to acknowledge is the blow to white supremacy. 

90 Justice O'Connor writes: ... . 

[R)edistricting differs from other kinds of state declSionmaIiliJg in that the legis1ature 

a1wa'ys is aware of race when it draws district lines, just as it is aware of age, eco

nomic status, religious and political persuasion, and a variety of other demographic 

factors. 
 That sort of race consciousness does not 

compact districts of contiguous territory. or to maintain the integrity of political 
subdivisions. .' ..•. '., ' '. 

Shaw, 113 S. Ct. at 2826 (second emphasis added) (citations omitted). 
91' 376 U.S. 52 (1964), . 

. 92 Shaw, 113 S. Ct. at 2826. 

93 Id. 

94 See id. at 2826-27. '-' .": 
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forces the perception that members of the same racial group-regard
less of their age, education, economic status, or, the community in 
which the[y] live:-think aiike, share the same political inter:ests, and 
will prefer the same candidates at the polls."9S 

The risk that Justice O'Connor runs is, of course, that her view 
can be interpreted as a call for enforced white supremacy. The tradi
tional enforcement of race-neutral standards in drawing political dis
tricts-like age, education, and economic status-has left North 
Carolina without a black congressional representative for over a cen
tury, even in a state that still has a significant number of counties cov
ered by the Voting'Rights Act.96 Justice O'COnnor, recognizing the 
difficulty of her position with respeCt to this issue, responds in two 
different ways. First, she argues that the creation of such districts 
sends the wrong message to' congresspersons elected from those dis
tricts by' suggesting that "their primary obligation is to represent only 
the members of that group, rather than their constituency as a 
whole."97 Second, she contends that the Court's prior gerrymandering 
decisions apply a similar principle of prohibiting racial peeking to ex
clude blacks in redistricting.98 Both arguments demonstrate that the 
Court will manipulate doctrine to avoid the ra9ial implications of its 
decisions. 

Justice O'Connor's contentions about the destructive impact of 
peeking are invalid on a number of grounds. She cannot support her 
argument with any empirical evidence to suggest that members of 
Congress elected from a majority black district ignore their white con- ' 
stituents. Her argument is particularly wrong-headed when the white 
minority still retains substantial control over the choice of representa
tives, as is the case with both of the North Carolina districts at issue 
(as well as districts in other states under challenge after ShaW).99 In

9S Id. at 2827. 
96 Section 5 of the Voting Rights Act of 1965 requires certain "covered" jurisdictions-

mainly those in the South-to obtain judicial or administrative preclearance before enforc· 
,ing any new voting qualification, standard. practice, or procedure with respect to voting. See 42 U.S.C. § 1973c (1988). ' 

'17 Sha 113 S Ct at 2827 
w, ..., . 

98 (d. at 2826.27; see Gomillion v. Lightfoot, 364 U.S. 339, 341 (1960) (ruling that mu
nicipal boundaries that 'excluded blacks entirely could be challenged under fifteenth 
amendment); id. at 349 (Whittaker, J., concurring) (arguing that judgment should be based 
on equal protection clause of fourteenth amendme~t ' 

'--------9')-Suitihave been filed-chailimging other districts that have elected black congressper· 
sons in Thxas, Louisiana. Rorida, and Georgia. See Ana Puga, Minority Blectability at 
Stake in N.C. Trial, Boston Globe, Apr. 4, 1994, at 6. Only one of these suits has been 
decided. See Hays v. Louisiana, 839 F. Supp. 1188, 1209 (W.D. La. 1993) (finding z-shaped 
district unconstitutional "racial gerrymandering"), vacated and remanded, 114 S, Ct. 2731 
(1994). The Supreme Court stayed the lower cO,urt's, decision on remand pending appeal, 
1994 U.S. LIDOS 52f17 (Aug. 11.1994). 
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deed, the fact that white candidates ran in both of these districts indi
cates that whites obviously believe they can still win in such a district 
(which, gjvenits barely 50% black population,.is better described as a 
racially integrated district than a black-majority one).lOO Justice 
O'COnnor ignores the power that greater'wealth and superior political 
connections provide to white communities in these districts, power 
that continues to influence the, representatives they elect to Congress. 
In at least one congressional election, white voters cast the votes that 
decided whlchof 'two black candidates would represent an over
whelminglywhite district.lOl ';i" 

100 See Shaw v. Hunt, No. 92·202~CIV-5-BR. slipop.at 140 (B.D.N.c.. Aug. 1, 1994) 
(',;[T)he, two diStricts liave' but narroW African:Ani.erican voting majorities: in theHrst 
District, 50.5% of the registered voters: in the 1\velfth District, 53.5% of the registered 
voters. "). -J', ,,':' c." " , ,": ' 

101 See Thomas B. BdsaI1. Whites Learn MinoritY Politics Lik~ Any 'Other Group's, 
Their Support Can Be Crucial in a nght Race, Wash. Post, Nov. 2, 1986, at C2 ("In die 
Atlanta congressional fight between civil rights leaders John LewiS and Julian Bond., Lewis, 
who in the past had run on the local 'Black Slate,' this year pointedly ran on 'the people's 
slate.' Lewis won because of the strong ItUIjorlties he received in the white co1/U7l.UlJiq.") 
(emphasis added). Indeed., some have suggested that the need to create cross-racial roaJj. 
'tions has the potential to break down the racial divide because if the bloc vote is divided 

between two candidates, the white vote becomes decisive. and the candidate with the "coa-

Iition" platform win genemlly win: , ' 


While biracial coalitions are emerging in both parties, they are likely to have far 
more impact pn the Democrats:. The restored importance of whites in majority black 
districts and cities has the potential to ameliorate the racial tensions that have se
verely undermined the Democratic Party coalition in the South and in urban centers 
of the North. ' '",..' 

The resurgence of white voting strength is forcing politicians to adopt biracial 
elective strategies, lessening racial tensions., ,This, in tum, should have tbe effect of 
slowing the'steady drift of wbites in many southern communities to the Republican 
Party. '," ", ,,' " '" 

"This brings whites back into the ball game," a Democratic consultant said. 
"When politics is all black. then the wbites are going to move over to the RepubJic:an 
Party. This way, they get a piece of the action. It's black action, but still, whites have 
a piece of it." ' , 

"It can be 6_,ad that blaw .. ' . ~15-::. are: not getting their premier cboice," said Williams 
of the Joolt Center, bllt m a sense. It seems that whites are doing what blacks have 
done for years." ",',' 

.' " ' , , 


Id, ~ also ~wx Ove~a, Black Caucus Hopes to Increase Its Numbers in U.s. House. 

Chris~ Science MO~lto!, Nov. 8, 1988, at 5 ~reporting that most black incumbents in 
predomlnantlY~l!l.ck..distrtctsare,confident of-V1ctory,but'some'black-c8ifdidites seeli.ing=----
new seats need white votes): Paul RuffillS, Interracial Coalitions' "New Moderation" 

l?oesn't ACC?unt for the'Dramatic Gains That Black Politicians Made in the Last Elec
bOIlS, Atlantic. June 1990~ at 28. 30: ' " " ' 


' The point is that there is no new, more moderate generation of black politicians. 
Most have been moderate all along. There have been angry' civil.ri8hts leaders and 

,,' bl~ck activists, ~Ilt the angry black politician is a stereotype of conservatives. "What I 
think happens, Congressman Ed 'Ibwns, of Brooklyn, recently told me, "is that pea

t

I,I 
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The Court's argument ultimately'assumes that when whites are in 
power because of politically-determined (and race-infected) policies, 
it is constitutional, but when those majorities are redefined through 
race-conscious measures, it is not. The Shaw decision, in effect, as
serts that existing political majorities are race-neutral, and therefore it 
enforces the status quo. Justice O'Connor allows legislatures to 
"peek" as long as they do not violate the white supremacy existing in 
North Carolina. 

Her position is revealed clearly when she cites nonracial exam
ples of legitimate considerations in redistricting. tOO She assumes that 
political subdivisions can somehow be achieved neutrally. In fact, 

, Durham County is a direct product of Reconstruction Era opposition 
to black political control of Orange County, out of which Durham was 
created. No one who has lived through' a political annexation fight in 
the South believes that those decisions are made free of race- and 
class-based interests. All five plaintiffs live in a racial atmosphere per~ 
vaded by this history. Similarly, the assertion tliat "compactness" or 
"contiguousness" are themselves non-subjective concepts aSsumes 
that the white majority is race-neutral, when we know that the legisla
ture often manipulates these standards so as to create congressiomil 
majorities that just happen to be white. It may be that these white
majority districts can be deemed race-neutral. But, if so, then the 
same assumption must be applied to the black-majority districts at is
sue in Shaw. 

< Similarly, Justice O'Connor's contention that she has continued a 
tradition of race-neutral jurisprudence in her ruling is wrong. She 
reaches this conclusion only by distorting the Court's opinion in 
Gomillion v. Lightfoot.too In Gomillion, the City of TUskegee created 
an "uncouth," twenty-eight-sided municipal boundary that excluded 
all but four or five of the 400 black voters and none of the white vot
ers.l04 The purpose of the exclusion was to limit services and other 
benefits principally to the white populace. IOS Lo~ing city services in a 
l!U"gely rural county is a significant issue. Justice O'Connor's invoca
tion of Gomillion to create symmetry between the Court's treatment 
of blacks and whites in districting questions suggests a serious misun

pl~ confuse black politi~ans with black civil-rights leaders such .as Martin Luther 
'--_______KlDg.and,Slokely_Carmlchael•. most of-whom.never-ran.for.anythlDg. " 

U)2 See Shllw, 113 S. Ct. at 2826. 
103 364 U.S. 339,341 (1960) (ruling that municipal boundaries that excluded blacks en

tirely could be challenged under fifteenth amendment); id. at 349 (Whittaker, J., concur- ' 
ring) (arguing that judgment should be based on equal protection clause of founeenth 
amendment). ~. . 

104 Id. at 340-41. 
tOS Id. 
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~'~ 
derstanding of the reality that precipitated Gomillion. O'Connor's 
lifeless recitation of the facts of that case reads as if written, by law 

...."'r 

.:.~. clerks out of a hornbook. She refers to TUskegee only as a municipal

.'- ity or "the city," and she misses the crucial point that in, Gomillion 


.;~: 

none of the white voters were excluded.106 , 

In actuality; the Court in Gomillion might well have concluded 
,that the City of TUskegee's redistricting plan constituted impermissi
ble racial ,peeking precisely because a powerful, entrenched white 
power structure had made a conscious effort to deny blacks their right 
to participate in the political system. If so, then the plainliffs in Shaw 
bear a much stronger resemblance to Gomillion's defendants than to 
its plaintiffs. !:.ike, the defendants in Gomillion, the Shaw plaintiffs 
insist on whites keeping Control of the'(jolitical process. "Justice 
O'Connor and a majority of het colleagues permit the white plaintiffs 
in Shaw to make ,a case without ever having to prove a concrete in
jury; unlike the plaintiffs· in Gomillion; the Shaw piilintiffs have not 
been deprived of anything}07 " ',' ,', :!, 

The Court's anXiety for the rights of my coileagues in Shaw was, 
unfortunately, not in evidence two tem ago when the real right of 
voter participation' was altered by political theft. In Presley v. Etowah 

" 

1 i
County Commission,l08 the Court refused to find a violation of the 
rights of black voters in Alabama under section 5'of the Voting Rights 
Act.l09 Black voters in Etowah County had challenged successfuUy 
the electoral diStricts for county commissioners and thereby suc
ceeded in' electing a black representative to the County Commis
sion.no In respOnse' to that election, four holdover members of the 
commission transferred the most politically important duties of the. , 

commissioner to another office, effectively denying the black repre
sentative any power.tll The Court said that this divestment did not 
constitute a: change "with r!!spect to voting" under section 5; and thus 

106 The fact that no ~hite voters were excluded in Shaw makes it clear that it was white 
supremacy. and only white supremacy. that was at stake in Gomillion. The City of Tus
kegee was unwiUing to sacrifice even one white family to the. ignominy of a black district.. 
Whatever is happening in Shllw. it is not a form of tlie total exclusion evident in Gomillion. 

107 See Guinier, supra note 11. at 1593: 
By this definition. the majority in S.~~ misuses the term gerrymandering to describe 

, 
:I 

a-54%black'dismcftlUit,-ss'iliemalonty concelies, was ilrawn to remei:ly a century of 
racial exclusion and that, as the majority also acknowledges. did not arbitrarily en-
fiance or diminish the political power of any group. ' 

1 
'II 
. 

! 
t08 112S Ct. 820 (1992). 
109 42'U.s.C. § 1973c (1988). ! 

.j 

j 
1 

110 Presley. 112 S. Ct. at 822. 
111 Id. 
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t 1 
did not need to be reviewed and precleared by the federal court or the.> ' 
United States Attorney General.1l2 

Comparing the claims advanced by my colleagues and those by 
the black plaintiffs in Presley, it is difficult to see how the injury to the 
five white piaintiffs in Shaw could be deemed more significant consti
tutionally. After all, the constitutional interests in Presley require the 
least judicial gamesmanship to protect. They are a product of the 
Congress's power to enforce statutes under the fourteenth and fif 
teenth amendments to prevent discrimination in voting. l13 The Court . 
nevertheless held that the voting rights statute, meant to protect black 
voters from just such political theft, did not provide a meaningful ave
nue of attack.1l4 Yet in Shaw, "citizens" without a race, and parties 
without any article III injury; were found to have been aggrieved by 
North Carolina's race-conscious remedy.11S . 

In describing the l\velfth District of North Carolina, Justice 
O'Connor cited to the dissent in the district court case,116 the amicus 
brief of the Republican National Committee,117 and a comment by a 
state legislator reported in the Washington Pc.:;lthat "if you drove 

,down the interstate with both car doors open, you'd kill most of the 
people in the district. "118 The last was clearly a joke.119 But the Court 
was so intent on vilifying this minority-majority district that it seemed 
to miss the humor in the description and instead took the sta~ement 
seriously. The question of how to use race in fashioning remedies is., 
an important one, and one on which Justice O'Connor and I are likely 
to disagree. But there is no doubt that the question deserves more 

:~ 
llZ Id. at 832. 

m See U.S. Const. amend. XIV, § 2 (allowing for proportional reduction in representa
tional power when portion of a state's citizens are denied right to vQte); id. § 5 (granting 
Congress enforcement powen); id .• amend. XV, § 1 (prohibiting discriminatory abridge. 
ment of citizens' voting rights); id. § 2 (granting Congress enforcement powen). 

114 Presley, 112 S. O. at 832 (holding that county's changes did not violate § 5 of Voting
Rights Act). 

. lIS I am waiting for this Court to extend its policy to any issue that black plaintiffs might 
raise in constitutional discourse. I am willing to bet that as long as the current majority on 

. the Court exists, no black plaintiff will ever get standing to challenge a decision of a munic. 
, . ipality or state based upon this principle of violation of constitutional right. 

' 116 Show, 113 S. a. at 2821 (stating that district "winds in snake-like fashion ..• 'until it 
gobbles in enough enclaves of black neigliborhoods,n (quoting Shaw v. Barr, 808 F. Supp. 
461, 476-77 (E.D.N.C. 1992) (Voorhees, CJ., conCurring in part and dissenting in part»). 

117 Id. (citing Brief for Republican National Committee as Amicus Curiae at 14-15, 
Sbaw v. Reno,113.S._a. .2816. (1993)-(No .. 92-357»; 

------.:::118 Id. (quoting Joan Miskupic. N.C, Case to Pose Thst of Racial Redistricting, Wash. 
Post, Apr. 20, 1993, at A4.) 

119 The Washington Post story reported tbe statement this way: "State Rep. Mickey 
, Michaux often joked about the meandering North Carolina 12th Congressional District 

that happened to track Intentate 85: 'U you drove down the intemate with both car doon 
open, you'd kill most of the people in the district.'" Miskupic. supra note 118, at A4. 
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.serious ·atienti.on from the' Court' th~~Justice. O'Connor gave it in 

Shaw. 'In the. final analysis, the plaintiffs have attempted to argue that 


· the use of race-consciousness by the.legislature is inappropriate if the ' 

· result is to produce districts that would help black candidates. The 


Court accepted'that argument and contended that a race-neutral pol
icy must be applied,l2D :. ,',.>;" " ', 

It is clear,. however, that the legislature can and will continue to 
peek at race in making redistricting policy.l2l The'only.way to prevent 
such peeking would be if all'information about race and party were 
excluded from the deliberations. But such exclusion is not required 
and, as a practical matter, will not occur. The race of the voters mat
ters in North Carolina precis~ly because' the black voters have' voted 

. C()nsistently, againSt the racial politics, pLNorth' Carolina's Congres
sional aubl22 and Republican Party: SaYing that the iegislature has 
created racial divide in North Carolina, given the history of racist 
campaign appeals bY,white. candidates,l23 is an insult to black voters. 

Indeed, the Shaw case has nothing to do with race 'neutrality and 
everything 'to do with partisan poUti~. Republicans have joined in 
litigation over race-coDscious' districting in the hope of forcing state 
legislatures to concentrate the black vote in urban dist~cts, leaving the 
white suburbs more heavily Republican.l24 .This interest convergence 

'. ,:. , .' :' ,~,< ,. ,...., o-~: 

120 See SJurw, 113 S. a. at 2830-32. ,;"., <,J, ~.l',:' • 

121 As Justice O'Connor benelf points out. a legislature is alwaYs "awan of race wben it 
draws district lines, just as it is aware of age, economic status..reUgious and .•• II variety of 
other demographic facton." Id. at 2826. '.' '" , " 

122 The Congressional Club is II political action network in North Carolina that bas been 
the principal support for Senator Jesse Helms. See Alan McConagha, Inside Politics. 
Wash. 1imes, Feb. 23, 1994, at A7 (noting tbat Club proclaims itself" '[t]ounded in 1973 to 
support Senator Jesse Helms and the conservative cause'''). . ,;', .' 


. 123 For example, the Jesse Helms campaign sent an election eve mailing intended to 

intimidate black voten away from the polls in the 1990 senatorial race against black candi· 

date Harvey Gantt. See Helms Campaign Signs Decree on Racial Postcards, N.Y. Times, 

Feb. 28, 1992. at A18 (reporting that Helms campaign signed consent decree to settle Jus

tice Department charge of intimidating black voters). It is difficult not to see the ShDw 

challenge to the 1990 districting plan as part of a larger scheme to "take back" political 

power in the City of Durham; In October of 1991, Chester Jenkins, Dilrham's first black 


· mayor, see Bill Nichols, Agenda, Politics Different for Newest Black Mayors, Gannen 

News Service, Apr. 3,1990, availabJe in LEXIS,News Ubrary, Arcnws File, was defeated. 

see Myron Struck et at, From the Field, Campaigns &. electiOns, January 1992. as part of a 

conservative attack on the black poUtic;al establishment. 'Despite the fact that Durham is 

over 45% ,black, see Bureau of the Census. U.S. Dep't of. Commerce, 1990 CP-1-35, .ge.!::!n!!:.____ 
ei'ii1Popi.ililtion CharaCteriStii:s,8135tbC6(1990):-blacks historically have exercised little 
political cOntrol. Show's effort'to requini "race neutrality" can be read as part of a larger. 
scheme to restore this imbalaru:e of political power. ' .~ '.i.'" ; 1 " 

124 See GOP, Minorities Share Redistricting Agenda, Chi 'nib., Apr. 25, 1991, at 02 
(noting that Republicans favor new 'minority-dominated districts because their own candi
dates become more competitive onCe s\l1"teDdering districts are stripped of Democratic mi
nority voten). . ,,', . <i',r,.": ~' ;',;:; , 
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,between black voter advocates and the GOP may seem ,to indicate .. 

that the sole concern in districting is race, but this interpretation is 

wrong: race is only one factor in redistricting cases.l2S When North 

Carolina gained a congressional seat after the 1990 census, many 

Republicans thought that seat should, have belonged to them. The 

fact that the North Carolina legislature was able to create two districts 

that could elect a black congresspe~n without at the same time re

ducing the total number of districts likely to remain Democratic 


••:~ ~ '>

'",(.:t--fseemed to anger many Republicans in the state.126 Their claim was 
not, of course, that they could not vote; or that there were too many ·~t~~t:. 

:....black districts (after all, the North Carolina General Assembly cre

ated the second black-majority district only after a Republican Attor

ney General had refused to approve the first plan with only one black .~~i!~~~. 

majority district),127 but that their own partisan interests had been in
 ..... 
jured. The five plaintiffs in Shaw were Democrats, but their challenge 

to this particular district is likely to benefit Republicans, ifanyone.l28 


The . biggest problem With the Court's argument for colorblind
ness is that r~o factors that a redistricting plan might consider are truly 
race-neutral. For example, any plan that considers whether a district :".' 

is likely to vote Democratic can generalIy use such ipformation as a . 
proxy for race. No procedure~not even geography-is completely 
raceless.l29 Furthermore, all "colorblind" methods for drawing con
gressional districts will tend to enforce the status quo, insofar as 
blacks can be elected to Congress only if they are able to convince a 
disproportionately large number of whites to vote for them. l30 . 

1~ The majority opinion in Shaw cites Bernard Grofman, Would Vince Lombardi Have 

Been Right If He Had Said: "When it Comes to Redistricting, Race Isn't Everything, It is 

the Only Thing"? 14 Cardozo 1.. Rev. 1237 (1993). See Shaw. 113 S. Ct. at 2821. How

ever. the last sentence of Professor Grofman's article says: "Thus. Vince Lombardi would 

have been wrong if he had said: 'With respect to redistricting. race isn't everything. it's the 

only thing...• Grofman. supra at 1276. 

126 This anger seems to prove Professor Grofman's point that, "{t]he view that Republi
cans are seeking to use the Voting Rights Act for partisan gain-a view that is accurate
must not be confused with the much stronger claim that the Republicans have actually 
·been able to use the Voting Rights Act in that way." Grofman, supra note 125, at 1256. 
, 127 See Shaw, ll3 S. Ct. at 2817-18. 

128 Members of the Republican party were permitted to intervene in the case on remand 
in the lower court. See Shaw v. Hunt, No. 92-202-C1V-S-BR. slip op. at 13 (E.D.N.C. Aug. 
I, 1994) ("We ... permitted eleven persons registered to vote as Republicans in North 
Carolina.......tojntervene.as.plaintiffs., •....!!). 

129 Even geography is problematic if, as is the case in North Carolina. black voters are 
highly concentrated in a few towns and neighborhoods. Pervasive racial segregation in the 
United States makes not peeking at race particularly difficult 

130 Bernard Grofman tries to introduce neutral criteria consistent with his Affidavit in 
Opposition to District 12, filed in Pope v. Blue, 809 F. Supp. 392. 394 (W.D.N.C. 1992) < 

(dismissing with prejudice Republican challenge to congressional redistricting plan), aff'd, 
113 S. O. 30 (1992). See Grofman, supra note 125, at 1261. Profe=r Grofman suggests 

"';!.. 
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,Race-consdousness does not, of course, require proportional rep~ 
resentation; after all; under such a.system the black citizeQS of North 
Carolina would be en~itled to: three representatives; not merely the 
two that were elected.131 Justice O'Connor's opinion, however, effec
tively concludes that a legislature's traditional practice of protecting 
the constituencies of its (white) incumbents violates no cognizable 
constitutional right •. At the same time, any effort to change that situa
tion affinnatively in order to allow a black candidate the potential to 
win an office runs afoul of strict sC1Jltiny. Only ii' Court as hostile to 
civil rightS as the current majority Could conclude that the latter effort 
approximates "political apartheid,"132 or white supremacist attempts 
to disenfranchise black voters in the wake of the Civil War.133 The 
point'is'tiiaflii"a woi-ld wherci'iace'nUitterS~ as' it"does'in North Caro
lina, it is Wrong to ignore its effect on our choices,134 Legislatures 

~ .• ~. "!:.~V ::-;.- ".' "'; ./.--::' , ,~';';~ ~'~ '.' ~/ - , ,_:. 

that we ought to use comm\lni.y·. cogniZability as a, neutral standard in this contexL He 
suggestS that District 12.fails this test See Grofman, supra note 125. at 1262-63. 'The truth 
is that Grofman's notion is arbitrary and nondefinable precisely becal::.;e it is meant to 
defend the status.q\lo. In some· ways the 1\velfth District is easiJy ctefinatile. It eDCOm
passes one of the most important economic forces in North Carolina-the eastJwesr high
way. It also meets the standard that many other seemingly contiguous districts do noc it is 
easily traversed. But the problem with Grofman's analysis is more profound than that; it is 
not necessary. The more "noncognizable" a district is as a community. the more difficult it 
will be' for an incuntbent congressperson or,a partisan majority to maintain power. Geo
graphically indistinct districts will, therefore, tend to make incuntbents beatable any time a 
controversial issue arises, or make them more responsive to all their constituent's interests. 

131 See Shaw. v. Hunt. No. 92-202-CIV-S-BR, slip op. at lOS (E.D.N.C. Aug. 1. 1994) 
(noting that African Americans are 22% of total state population and that North Carolina 
has total of twelve districts). 

132 See Shaw, 113 S.-Ct. at 2827 ("'A reapportionment plan that indudes in one diStrict 
individualS who belong'to the same race. but who .. ; may have little in co~on with one 
another but the color of their skin. bears ..• an uncomfortable resemblance to political 
apartheid."). ' . ,. 

133 See id. at 2822·23 (describing states' attempts to circumvent requirements of fif
teenth amendment,during century following Reconstruction). , 

134 Another example of the irresistible temptation to peek ai race is the peremptory 
challenge, despite the colorblind rule of Batson v. Kentucky. 476 U.S. 79 (1986) (holding 
that state cannot exclude members of jurY venire because of race), and its progeny. Take, 
for eXample, United States v. Uwaemoke, 99S F.2d 388 (3d Cir. 1993), cert. denied, 114 S. 
Ct. 920 (1994).'In that case, the Third Orcuit upheld a trial judge's ruling that a black 
woman postal worker was excluded properly on a peremptory challenge despite evidence 
that the challenge was racially based. In support of its decision. the court stated: 

The prosecutors, at the time they exercised the peremptory challenge. knew that 
-Ms-:- Uica:rwas-a'single parent 'of two-children'who-wasmaking-the'saiaryofa postaI----. 
worker with four years of seniority and renting an apartment in·Newark. New Jersey_ 
It is, we believe • .fair to infer that the prosecutors. in the absence 'of any mor!! de

_tailed information concerning Ms. Lucas. speculilted that she might live in low in· 
.come housing in Newark. Having so speculated. the prosecutors inferred that Ms. 
Lucas was more likely to have had direct exposure to drug trafficking than someone 
who did not live in low·incomehousing in. Newark. While this conclusion mayor 
may not be empirically correct, we cannot say that it exhibits racially discriminatory 
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peek when they redistrict, and, as is becoming increasingly clear, this 
Supreme' Court peeks when it decides whose rights to protect.1JS 

-. CoNCLUSION 

The p.roponents of racial blindness have often viewed race-con
scious policies as unidimensional. Even commentators who distin
guish between different types of race-conscious remedies do so 
inconsistently.136 . The Supreme Court seems to have fallen into that 
trap as well. In a number of its cases involving race. the Court has 
written about race-conscious policies without adequately distinguish~ 
ing their uses. There are, however •. many kinds of race-conscious poli

intent as a matter of law. Fmally. the prosecutors concluded that if they had their 
preference (as they did so long as they retained a peremptory challenge). they would 
rather not have jurors who have had personal experience with drug trafficking. 
While neither the district court nor the defense attorney pressed the prosecutors to 
spell out their reasoning. it is possible that the prosecutors may have wanted to I!void 
jurors with direct drug experience for any number of legally legitimate reasons. the 
most likely of. which is a concern that a personal experience may have left a strong 
impression. on the juror. thus influencing her evaluation of the evidence in a way 
difficult for the prosecutors to predict. . 

Id. at 393-94. As the dissent points out. the aUegedly race-neutral standard permits the 
prosecutor to peek at race and claim that something else has motivated the challenge. Id. 
at 403 (Pollak. J .• dissenting). Here•. racial peeking resulted in the exclusion of all black 
people from a jury' trying the fate of a black defendant accused of drug trafficking. In the 
long run •. such exclusions are bound to lead to notions of community exclusion. H a black 
postal worker cannot be seated. then what black person from a poor neighborhood can be? 
If courts do not want racial peeking. then they should at least require the face and accent 
of potential jurors to be screened from the lawyers during jury selection. The whole point 
of the peremptory challenge. however. is to peek at group identity. When people peek. 
they will use race. For a further discussion of colorblindness and peremptory challenges. 
see Kenneth B. Nunn, Rights Held Hostage: Race. Ideology and the Peremptory Chal
lenge. 28 Harv. C.R.-c'L L Rev. 63. 70-81 (1993). . 

135 See Northeastern Fla. Chapter of the Associated Gen. Contractors of Am. v. City of 
Jacksonville. 113 S. Ct. 'DfTl. 2304 (1993) (granting standing to white contractors to chal
lenge set-aside program for minority contractors without any showing that they would have :.,:, 
been awarded the contract in absence of program); WISCOnsin v. MitcheU. 113 S: Ct. 2194. 
2198-2202 (1993) (upholding enhancement of penalty for black defendant convicted of ra
cially motivated assault and distinguishing R.A.V. on ground that the WISCOnsin statute 
involved conduct only. while R.A.V. ordinance targeted first amendment-protected 
speech); R.A.V. v. City of St. Paul. 112 S. Ct. 2538. 2542 (1992) (overturning conviction of 
white defendant for violating municipal statute prohibiting cross-burning on ground that 
ordinance discriminated against content-based speech); Patterson v. McLean Credit 
Union. 491 U.S. 164. 171 (1989) (denying black woman claiming racial harassmeot protec- . ,_ 
tion under 42 U.S.c. §1981 because statute. despite much confljctingjudicial opinion. does 
not ,cover-post-contract-employment'relations);-Wards-CovCfPacICirig0>. v: A.'tonio~490 
U.S. 642, 657 (1989) (holding that pattern of job category separation by race did not make 
out prima facie case of disparate impact discrimination under litle VII); City of Richmon!!. 
v. J. A. Croson Co., 488 u.s. 469. 498-500 (1989) (invalidating Richmond's set-aside plan 
for minjJrity subcontractors as lacking compelling governmental interest, despite faCt that 
few black enterprises received city contracts). '", 

136 See text accomptmying notes 23-30 supra. 
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cies. As I have defmed them. race-conscious policies extend from 
antidiscrimination policies to fixed numerical requirements. All of 
these terms of. race-consciousnesscan.. in Some situations. help to alter 
the status quo. They use the best proxy we have for race-based disad
vantage-race-to try ·to alter its presence in the body politic. Of 
course, not all race-conscious policies are born equal, and it is possible 
for them to backfire. But it is not possible for change to occur without 
such policies. .,' ..~'...';: .'"' " :< .' '. '. . '. 

The questioJl many of you must be asking is: do we know how to 
use race .consciousness to elim!nate the status quo? The answer is that 
it depends on the circumstances. The appropriate race-conscious pol
icy will depend on how deeply entrenched racial subordination is in a 
particu1ar~c:on~~x~,<Jb.e.intersection of race and other issues of op
pression, like gender and class, also means that fashioning an appro
priate race-conscious poliCy' is more complicated than' some have 
assumed; it, requires ultimately that policymakers and judges . apply 
practical poliey. instead. of simple bright-line rules, to eliminate the . 
consequences of raci?J. subordination. '., "-, ': " 

1iaditionally, courts and commentators have assumed that color
blind policies are superior because they are effective policies which 
will lead to morally just results. If, as I have shown, such a view is 
incorrect, and if indeed colorblind policies cannot alter the status quo, 
then Professor Derrick Bell's argument that racism is a permanently 

'entrenched feature of American politics becomes more.obvious.1l7 If 
Professor Bell is describing accurately the racial present, this reality is 
precisely attributable to our refusal to acknowledge that positive 
change depends fundamentally on race-conscious, not race-neutral, 
policies. . 

I should. end by pointing out that not all race-conscious policies 
need to occur through government action, When blacks create com
munities of influence to 8Iter the existing structure of life. those com
munities are engaging in a form of race-conscious policymaking. The 
eradication of the racial present ultimately req¢res a careful balanc
ing of sophisticated programs that rely neither on the formalism of 
colorblindness nor on the naive notion that the status quo is easily. 

en my n~p '. f he 

remediable. - .~: . . 
~" ':" .. ' 

• . .,.. .. 
Wh .' "'hew visits me in the s~er I read to him from a 

'. . . . 
collection of Afncan folktales. One 'of his favontes IS the story 0 t ' 

137 See D. Ben. supra note 13, at 197-200 (arguing that racism is endemic to American 
society), ' 

',t.:" 
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lizard and the turtle. ,This old African story concerns a lizard who 
believed in rules, The lizard saw a turtle in the road dragging some 
fruit attached to the turtle's tail. The lizard jumped on the fruit and 
claimed it because he had found it in the road. The turtle complained 
that, since he had harvested the fruit and dragged it along the road, it 
rightfully belonged to him. The dispute 'was submitted to the legal 
authorities. The judges, a group of lizards, came back with the deci
sion that the fruit should be divided in half and given to the two claim Career Move.
ants. The turtle felt cheated, but took his fruit home and thought. 
The next day the turtle waited by the side of the road. When the No doubt you plan to start a successful legal careerlizard came by, he jumped on his back and said, "Look what I found!" soon. so here's a tip:The lizard complained that he could not possibly belong to the turtle, " ,.Start reading Law Week n.9w. Wh~le you're still in law, ," 

~"schoo\' 	 4"7 -- "'- "'~'.,. ,:' '~,- -0.' "-0-.,. ,', __ ,: '. ",,' c, "-:f,' ,.-.",and they submitted the complaint to the legal authorities. Based upon 
the previously adopted rule, the authorities ordered that the lizard be '~f~~~#' . Why? Because top attorneys nationwide read Law Week
divided in half with half to be given to each claimant. The turtle went every week, and as you know, it's never a bad idea to follow
home happy. . 	 ~@~,~}1 in the footsteps of the best. But more importantly.. -: .....The moral of the story is that fonnalistic rules seldom lead to Law Week gives you complete coverage of today's most 
justice. The colorblind pri!lciple is such a fonnal rule, and the likeli important cases, with immediate notification of precedent
hood that its implementation will lead to justice is just as problematic setting court decisions in every legal field. plus unparalleled
and contingent. Adjusting color-conscious policies to reflect justice Supreme Court reporting.
and to achieve our policy goals has the potential to alter the racial Indeed, Law Week puts you on the cutting edge or 
present in more appropriate ways.138 American law. 

What better way to start a successfu I legal career. 
Make your move now. Ask your 

professor for details on 
,Law Week's low student 
rates today. 

00 	 @ 
The Bureau or National Affairs. Inc. 
1231 25th Street. NW. 
Washingwn. D.C. 20037 

138 If we were to analogize this story to the current Supreme Coun jurisprudence on 202/452-4200 
race, the results would have been different, If the tunle were black and the lizard white, 

the Coun would have nded for the lizard in the first action to divide the fruit, and would 
 ,The United Slates 
have said in the second action that we must adhere to OUT formally adopted'nde. The 

Court. however, would also conclude that the formal rule's application must be left to the 

sound neutral discretion of a local board of lizards, who should take into account the ap

propriate prior precedents and policy concerns, including the fact that lizards lie in roads. 
 - I . 	 LawWeek~

_____Indeed.,in _upholding-the-Iower coun's-later-decision-notto-divide-thelizali:l-iiflfalf;-th=e------
Coun might have concluded with language something like this: 


Nothing this Coun does today should be construed to indicate that we have at any 

point failed to adhere to our policy of species-neutrality crucial to the just application 

of the law. The dissent's suggestion that somehow we have failed to adhere to the 

requirement that the law be fair to tunles simply ignores oUT long and successful 

effort to rid OUT society of every aspect of discrimination. ' 




.. A div.iSlvedel/qt~~Q~glnS:'.'(jveru/het#er:1:vQfit,~n ..' 
'. mino~iii~$,·.~ttzt{j{!serve fa~O'red.·t~eatme11t· 

" :.. 
.... '. ,',. . i,. '{;".,: . 

ffirmative'a~tiQ~ is a'time bomb 'stJaH of·theDemocnitk ,Leader§hip 

prImed. to detonateiin'the riii,d- ~'Couricil;'a.modenite grotiP. "Obviously, 

die. of ,the American political .alot of Republicans look'~afaffirmative 


marketplace, Federal coprts are. pgn-' actionas,the·ultimatewedge issue.::" . 

deringeases that challenge raCial pref-.· . The assau/ton. affirmative action is .. 

erences in laying off·te'(ichers,awarding . gathering strength' fronia slow~growth' 

contracts and admittirig.students,"Qn ecbllOmy;'stagnant iniddle-cIass~ihcomes 


, Capitol Hill, the new,Republicim rna-. and corporate downsizing; all of which 
, jority is taking aim at the . , make .the question of who 

Clinton adininistr.ation's '. IN 1990,62,100' gets.hired-or fired-more. 
civil rights record, . On. the volatile. Facing attacks on 
ca~paign trail, several, Re- , CHA~GES WERE FILED such a broad front, '~om-
public'an presidential hope~ WITH THE EEOC. LAS:r en's groups, civil r(ghts or~ 
fulS are already running ganizations and other de-. " 

against affirmative action. YEAR THE NUMBER fenders of affirmative 

And in California,.organiz- .' acti0u are circling their
WAS 91,200.. . , , 
ers are trying to'put an ini-. wagons. Wom~n· and mi-' 

. tiative on next year's 'ballotnorities still need preferen
banning state-sanctioned "prefereritial ,tial treatment, they argue; because dis" 
,trea'tment" based on race or gender. crimina,tion still' exists" causing black~ 

This increasingly. angry arid divisi\.:e and other minorities t6 lag far behind 
'debate about the role of r'ace and gender whites in.te'r ' tof ecoriomic status. "If 

in modern America could help the Re~ Africa ' /,?re taking all these two cherished American 

pUblicans unseat Bill Clintonih 1996. jobs,':,',4Inwineof the Law- ,belIef that all Americans " ' equal 

and change the way many iristitutions yersC.,.":,,Civil Rights Under opportunities and rhe idea that hard 

allot jobs, business and benefits, A re- Law, re·dQuble-digit unem- wQrk 'and merit, not race qr religiQn Qr 

cent Wall Street Jouma//NBC News sur- ploymeQ .. ,rrican-American CQm- gender or birthright, shou~d'determine 

vey fQundthat 2 Qut of 3 Americans, .munity?' . ds~atricia Williams, a pro- wh,Q prospers ar~ 'vho does, not. In 1965,. 

including half Qf thQse who ;"; ..d for' fesSQr at Columoia Law School: "There . Lyndon JphnsQn aefendeq affirmative 

President ClintQn in 1992, opPQse affir- . is this misplaced 'sou rid and fury abQut actiQn by arguing that people hobbled by 


. mativeactiQn. The Los Angeles Times nQthing. Access is still very limited, and . generatiQns of bias cQuldnQt be expected' 
found 73 percent Qf CalifQrnians back the numbers are still very IQw."'. . to cQmpete equally. Tfiat rn1ai:ie' sense to. 

,the ballot initiative. "The pblitical impli- . But the sQund and fury are real. Affir- mQst Americans 30 years ago., but tQday 
cations are ,enQrI1lOUS," says Will Mar- . mative action PQses a cQnflic,t between many argue t.hat.Jhe go..vetiment, is not . I 

--------~~-------------------~~------------~~--~--~--~----~-
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It haru
gion:or 
ermine 
In 1965;
.-mat;.... 
ble' ). 
~, 
ense \v 
, today 
! is nol--_..--......... 

.no 13. 

."';\.- "

\imply ensuring that the race starts fairly is excluded," says a liberal Democratic' 
hut trying to decide who wins it.lawlTlaker. "That's j;l:!; not right. " 

Moreover, many women and racial" Disheartening. The. critics of affirma
mioorities are no longer disadvantaged tive action include some conservative mi
'imply because of their race or gender. nodty and women's leaders who believe 
Il' deed, most of the young people apply- it has a destructive effect on their own' 
Ii " for jobs and to colleges today were . communities. Thomas Sowell; the black 
n ·1 even born when legal segregation economist, argues that affirmative action 
'I1ued. "I'll be goddamned why the son has created a proce'ss' of "mismatching," 
:" a wealthy black businessman should iIi ~hich competitidn for talef!ted minor-. 
il;IVe'a slot reserved for that race when itie,s is so fierce that many are pushed into 
:h(; sori of a white auto-assembly worker colleges for which they are not ready . 
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"You can'! fool kids," 

a Hispanic llctivist. 

university,they h 

tion, and it's a 

·ence for some 
. Otherssav 
co-workers tOO view suspicion. 
"White' skepticism' to African-
American defensiven I . says Sharon 
Brooks Hodge, a black writer and broad~ 
ca~ter. "Combined, they make toxic nlce 

. relations in the workplace.': Glenn 

IlWSTRATlONS BY SAM HUNOlEY FOJ ~SN'WR 
I 
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, an economics professor at Boston 
rsity, says proponents of affirma
;tiOI~ have an inferio!ity complex: ' 
n blacks say we have to ha~e affir
; action, please don~t take it away 
JS, it's almost like saying, 'You're 
we can't compete on merit.' But I 
that we can compete." 
liam Bennett, former THIRTY YEARS AGO, 'IS coal miner from West Vir
tion secretary and a 

19 GOP strategist, 

lat "toxic" race rela

aggravated by aWr


; action, have led to a ' 

~ing form of re~segre-
: "Affirmative action 

It brought us what we 


a colorblind society. 

ginia would be eligible for 
PERCENT OF BLACK special help; but the daugh-

FAMILIES WERE 	 ter of, a black doctor from 
Beverly Hills would not. 

MIDDLE~C~S. "Some of the conventional 
remedies don't work as oneTODAY:·40, PERCENT 

It has 
ht us an extremely color-conscious 
{, In om universities we have sepa
Iorms, separate social cen ~r; 
s next-water fountains? 'That's 
lod, and everybody knows it.': 
supporters of' affirmative action 

lin th.,t arguments like Bennett's 
If! i-even naive. "We tried 
lij fears ago, and that system 
Uf(1Ily-1md artificially rigged for 
males," says Connie Rice of the 

, '. '.',., ,., , -:.:- , , 

ed/" Eyen', today; 'Democrats 'who: qis~ 
,agree Wjth ~ffirinatiye, actionaii ie.luc~,' , 
'tailt'tovojce thei,rdoubts. ~The problem' 
'is'political correctriess L. you ,canlt talk 
opeIily(~ays,a member of Congre.ss: 

, ,Deinocfats'a;e talki~gprivately,how-
, ever, ui:ging'the White, House, toJOPllit- , 
:lat~'~ "response~o th~ antiaffirmative-: 
,action' wave before' it swamps the ' 
, presidyn,t and the;p~rty.At .the JustiCe 
, Department; 'chief civil fights enforcer 
Duv:aLPa~ricki~ ready:: "We:have;to:en
gage;\Ve~cari't siqo (jne $ideY,,; " 

" ,But despite the fact tli~t the CaIifornili 
initi!itive' could, cost Cliriton,amust~win, 
'state'm,1996, :the, admmis'tration seems 

: ,sh.iggish,~even,paraiyzed;'Lamerits,<'i,sen~ 
'" ' ibr,adviser;"We~ie'going,to\vaituntilitls 

, a cri~is before, rcia(;tirig~';':WliiteHhuse 
politieaisti:ategists adinit one reasonJor 

,tlie inaction: The issue is a sure loser. ; , 
... Referee?' Ciollightb~~een:angry 'white. 

,males'~ild the party'stiaditionaIliberal, 
base, 'Wflite 'House' adyisers, think the, 
b,est they'capdo is positi,on ~hepr<::sident .' 

, as'anarbiter betWeen twoextreines. In 'a: 
,retentinterView:.with U.S: Ne'ws\', the 
,presid,ent voiCed'his aiinthis way: "What 
I hope we don't have here, and what I, 
hope they don 'f have in California, is a , 
vote thilt' sstructuted' in such a: way as to 

, bellighly divisive~,wher:ethere have,to be , 
winners and 'losers and no alternatives, 

" can ,be easi~y" 'corisidered:", 'Asked, his 
, views on affirmativea~t~on; the president 
, trie,d -:- as he, often does ":"t6 please both 

'.. '~"sides:-'!'Fhere's no question that a'lot of 
peOple have been helped by it. Have,oth

NAACP Legal Defense, and, Education" er~ geen hurt by it? Wh,at is the degree of 
Fund, "Ifwe abandon affirmative action, 

:	we return to the old-boy network:'" 
, Voices on both sides of the debate are 
starting( to, discuss ,a possible' compro~ 

, mise that would focus eligib,ility on class, 
instead of on race or gender. For exam

, pie, the son,of a poor white 

might have hoped," says 
, University of l?ennsylvania 

'law professor Lani Guinier, whose. ill
, fated nomination as Clinton's chief civil 

rights enforcer sparked a storm of pro
test from conservatives. "Perhaps there 
is an approach that does not suggest that. 
only people who have been treated un~ 
fairly because of race or gender or eth
nicity have a legitimate case,." 

No one ,questions the sensitivity of the 
subject.' For years, the civil rights lobby, 
backed by Democrats in Congress; was 
so strong that critics often felt intimidat~ 

that: harm? What are the alternatives? 
That's a,discu~sion we ought to have." 

But a senior administration official ad
mlts that the middle:ground will be an 

'uncomfortable place: "The civil, rights 
groups ar:e going to say we're caving in if 
we make any cOplpromises. And the Re
publicans are going to shout, 'Quotas,'" 
That same tension is already developing 
within the White House. U.S, News has 
learned that Chief of Staff Leon Panetta 

'is quietly asking 'friends on Capitol Hill: 
'whether the president should simply en
dorse the California initiative-a pQsi

,tion, sure to trigger outrage,. among the, 
president's more-liberal advisers. 

Unsure how resolute the White 
House, will ,be, civil rights groups are 
looking for their own strategy to defend 
affirmative' action. (\!1~ of their main 
jobs, they say, is to debunk the "myth" 
that unqualified women and minorities 
are being hired in large numbers. And 

'some of the best salesmen for affirma
tive action are'big corporations that ad
justed long ago to the demands for a 
more-diverse work force, dread bad 

'publicity and fear the uncertainty 

, 


, " 
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,":rhe" iniWiiiVe is· ,oftwo' 
" academics; Tom Wood aJlcfOlynn Cus't- ' 
ted;' ~ho, say 'theyw¢re.'alarmed by: tHe I ' 

:gre'lalenge of '''w,idespr¢ad ,reverse.,dis- l 


,criri1iha~iori" in 'the'siate's c911egy sys~ " 

, ,tein,TI!e initia~i'lC:: has alreadyatti:acted , ' 

• some unlikyly support:Ward(1onn~rly, a , 
"bla:ck member:ofthe University of Cali- " 
forniaBoard of~egents~ said fastrnonth " 

,that he favors an end to racial and gender 
pp~fer~Iices,~ ",~hat we~te 'doirg IS ,inee.

,\utable to ,certaIn' pe()ple. ,I w,ant soine
, , thing,iri.,itsplace:th~t is fair~:\AridHis
. panic columnis( Roger' H¢rriandez 
wrote: ~'rve, never unqersto04 why,His~; 

, panic l,ibetals;so sensitive to slights from: 
" ,the rad,str!g!:'t!,doll'talsotakeloffepseat 
, , "the,patr,omzIng,r~clstsoftheleft wllo·say .' 
;' "that b~irig#ispariic makes,YO\lah'idiot.~~" 

Califorriia~'Assenioly Speaker: W!Il~e, ' 
, ~rown,whbi,s black, 6pPOS~,s{t~e initia
, JIYe, as, an attempt ,"tomalri~aln,white" 
America in total control."But other 

,'Qemqcratsart:! scurrying forcMer~"The ;' , ' 
wedge potential is absolutely scary," says ," 

• ,: Ro~\Vakabayashi, diredorti,f the LoS' 
, 'Angeles ,County Human ,Rights' Com~ , 

mission: "The confrontation o'f interests ' 
looks like blacks and' Latinosoh one side,' , 

" and Asians a'rid Jews on the other." ' 
'.The courts~ The Supremeequrt has 
generidIy, sllPported ,race, an~d gender 

", 'preferences to' reinedypast· disct,i~ina::, ' 
tjon; 'but an incr~asingly'conservative' 
bench has moved to limit the I doctrine: 

'In 1989, the "court sttuckdown a:pro
grain in Ric!lmond, Va.; thatl set aside 

change would produce. James' Wall, na· blacks and ~omen Into scapegoats~ .says' 30 percent. of ,municipal contracts' for ' 
. _tional directorof.humim resources for"" Petrick Bell, prof~ssor';,of:lawat'-New-~ ;!:'racial. minorities; and 'that debsionSet 

Deloitte&'Touche LLP, a management' • York, University: ,"There. is afixatiof). off a flurry of liijgation, In ,tHe curr~,nt, 
consulting firm" says diver~ity isg09d .among so many in this country that term; the court already has h~ard argil
business: "Ifyou'don't use the best of all their anxieties will go 'away if we dIn' ments ,in a· ~ey, case:,:'A' wh~te-owned 
talent, youdiin't make money," ' just get tfl,ese black folks in their place." ,construction company isc1aiming that it 

Even'so, the combination of old But the anxieties are stfong and are failed to get a federal contract in Colo': 
resentments, new econom-' cpupled with a growing be- 'r~do because of,bonuses'giv6h to con
ic' hardships and shifting 'FIFTY~ONE PERCENT Ijefthataffirmativeaction is hac;tors that hireminofitYfirnls. ' ,,' 
political winds threatens to'" 'another aspect of intrusive' , In another case making its way toward 
explode. "There's a great ',OF YlHITES SAY EQUAL and inefficient big go'v~rn-: 
deal of pent-up anger be- 'RIGHTS HAVE BEEN ment. "The real back~to-ba"' 
neath the surface of Amer- sics movement is not in edu
ican politiCs that's looking PUSHED TOO FAR IN cation but in politiCs," says 
for an outlet," says conser- THE u.s. William·Bennett. "We'rere
vative strategist Clint Bo
lick' of the 'Institute for Jus
tice. It's the same anxiety that helped 

"pass Proposition'187 in California, which 
sharply restricts public assistance to:the 
children' of illegal immigrants, and 
thwarted Clintoh's, plan to push a Mexi
can aid plan through Congress. "If there 
is a squeeze on the middle class," says 
GOP pollster Linda Divali, "people get 
very vociferous if they think their ability 
to advance is being limited." 

Some African-American leaders in
\t that this white-male anger is being 

_~lrred up by demogogues' who make 

U.S.NEWS &. WORLD REPORT, FEBRUARY 13, 1995 

thinking basic assumptions 
'about government)' 

Accordingly, the fight over affirma
tive action is playing out in four arenas: . cation are also moving .forWard: Ih one, 
• California. The'real question is wheth-white students at the U niv~rsity of 
er the civil rights initiative will appear Maryland are challenging a scholarship 
on the primary ballot in March of 1996 program reserveQ for minoriti~s (story, 
or on the general-election ballot-. If it Page 38). In the other, the University of ' i· 
appeil., " in November, the measure ,Texas law school is being suedf:;~' an "! 
could seriously damage President Gin- admissions policy that lowers Standards 
ton's chances to carry the nation's most . for blacks and Hispanics. , I I. 
populous, state. That is precisely why 
national Republicans are promising to 
raise money for the effort - as long as 
organizers aim for November.. 

While most court watchers do not ex-
I' 
i 

pect sweeping changes in cur~el}t doc ,. 
trine, the high court is closely divided on 
racial-preference questions, 'an~ the de- I 

iI ,37 I 

the nigh court, a black teacher in Pis
cataway, N.J., ;was retairied'while an 
equally qualified white iea9h'er was 
fired, in the name of diversity, "ffbe Bush 
.administration sided with the white 
teacher after she suedthe.schbol board,. 
The Clinton administration backs the 
board. Two other cases relatin'g to. edu~ 

PRESERVATION PHOTOCOPY 
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ciding yd.te~;could.,becastby 'Justice sap
dra·'DayO'Cq-nnor..:.tegal. an~lysts cite 
her opiniOn. ina' 199,3c,ase challengiflg 
voting districts that, w~re, drawn. to· guar~· 
'antee a·blal=k wihner: "r,acial'gerrynian
dering, even for remedial purposes, may 
balkanize lis into c()mpeting' racial' fae- , 

... tions." The court's inostlikelymqve:.re~' 
. quire programs to be m.ore,narrowlytai
lored'to remedy past discrimination ...... . 
• Congress: Republican vic;:tories l~st' 
year meap that critiCs. of affirmative.a~
tion now controlJhekey committees, and 
the congressional calendar:. A strategy 
ses~ion was qbld liisfFridayat the Heri~., 
tage Fourid~tion,. a conservative. think 

· tank, bringing toge!her cibou,t '~.wod()'zen 
Hill staffers, lawyers andconservative:ac~ . 
tivists. Alrearl.y, Rep., Charles. Cilrtady, 

· the Flohd.aRepubliCan .who heaqsthe 
key House':subcpmmittee, has y;ritten to... 

. . the ~~~tice Dep~r,tmenLr:~quespng.e,v~ry 
..doC).i"ment relatmg .to. affIrmatlv~ actu)n 

cases, His goal: 'oversight hearings that: . 
try to ·demonstrate. that..th6·administra
tion's civilrighfs, policies ,far exceed' the 
origina"J il1 t¢nt of Congress. , .. '. . 

.' Conservatives are considering ame!ld:, 
m't:mts to apprgpriations bills that would 
restdct the administration's .flexibility .. 
There also is (alk o[.a measure/bannirig . 
racial and· gender 'preferences altogethc 

er. Civil\rights proponents remainconfi

~ ,'" ' 

'. 

dent" that Clinton would,veto,ariymeas
ure that eviscerates affirmative' action 
and that his.veto would survive: . 
• Campaign'96. The affirmative action 
issue. will be test-marketed this· year by 
. .. ...Roem~\:"".1i' Republican candi
date for governor of Louisiana. But it is. 
already intruding into the politics of 
1996: California Gov. Pete Wilson has 
all but endorsed the initiative and Sen: 
Phil Gramm of Texas, \yho will soon an
nounce his preside,ntial candidaCy, has. 
taken over the' appropriations subc()m~ 
mittee that handles the Jtistice Depart
merit. He will use it,.predicts an admin
istration official, "as a platform to rail 
against quotas.", 

The d,!nger for Republicans lies in 
going tod far in attacking aff~rmative 
action and courting resentful white i 

males. r'f the antiaffirmative-action 
campaign "turns into mean~spirited rae 
cial crap,' to hell with ii," William Ben
nett warned fellow RepUblicans. . 

But the questions at the core Of the 
affirmative action debate remain unan
swered. How much discrimination· still· 
exists in America? And what remedies 
are still necessary to aid its victims? • 

By STEVEN V. ROBERTS 111TH JE.-IImYE THORNTQII. 

TED GEsr. MATTllEW COOPER. ROBIN M. BE.'l:-'"EFlELD. I\.-ITIA 

HETI"ER, JENt.1FER Se-rER. Scorr MINERBROOK IN NEW YORK 

AND MIKE THAA!' IN Los Al%aES . 
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COLLioE PARK;' MARYLAND' 

A merit scholarship program for 
blacks i$ zr,nder attack in court . 

Th.e lawsuit~ whiCh may go all the 
way to the Supreme Court, start-created in 1979 as part of the school's 
ed over money, Dimiel Podber

.eskY, a white student at the Univer~ity 
of Maryland, complained that. the 

. school offered full scholarships that 
were available only to . high-achieving 
black students. He sued the university 
over ·its policy of reserving some merit 
scholarships by race and won. 

Podberesky's case, which the universi" 
ty will appeal to the U.S. Supreme Court 
in the next few weeks, could overturn the 
way Anlerican universities 
hand' out financial aid. At 
issu'e are not onl) i"?'~' re
sponsibility of .schools fOr 
'correcting past.discrimina
tion and their desire to cre~ 
ate a mote diverse student 
body but also an important 
questiori about the future: 

. 

efforts·to answer: afederal desegregation 
order, which remains ih effect today.;: 

regated; and for many years afterward it 

.remainedinhospitable to black students .. 

The Benjamin .BariIi~ker Scholarship,' 

. 

. 

.. 

. 


the target of Podberdky's lawsuit, was 


Byalinost all accounts, the Banneker· . 
program has enriched the campus. It re-. 
cruits outstanding. African-American 
studf!nts who often pecome campus 
leaders and help bridge the ,gaps be
tween black and white !students. Ziedah 
Ferguson, like many Banneker scholars, 

. turned down more-prbstigiotis schools 
fOr the full scholarship/at Maryland and 

. the statui~ on campus that 
SOME 67 PERCENT OF. comes with .. it. "As Ban-
WHITE HIGH SCHOOL 

GRADUATES AND S3 

PERCENT OF BLACKS 


ENROLL IN COLLEGE. 


.At: what point sho~ld affi~ative' action . 
remedie~be stoPl?ed:*causethey hav~ . 
accomphshed their pUl"Pose? 
~ l'1.~l2',I~.,.nd'.(.p~~ide~~;. Wil\ia~ .Ki~

. wan;says the school' has a "speCIal obh
'gation to ~ttract latger/numbe.rs of Afri~ 

can-Amencan students." Unu11954, he' 


. notes, the College P,ar~ campus was seg


( 

nekerschblars, we under
stand tha~ our purpose is 
not just ~o be straight-A. 
students," !says Ferg~son, a 
junior from Long Island,. 
N. Y., who works for the 
school's r~dio and televi

! ::.-----~ 
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.sion:~tati9Il'a~d.is ac!iVy~i~s~~d~ntg?v>:' :hi~r' .139 'of ·.Maryl~nd;};· 23,0.0.0. 
ernment: ~'We' kn~w we, were' acceptmg· ..... lmdergraduates,.', but,·!~~.,:,$1.2 
leadership roles:";.As,a result of such 

:; involvement, wq.ite-mn studeI'!t· groups, 
· /""'-""'Vng the Student po~eiriment .As

pn and, the' Dlam<:ndback, 'tq.e 
~' ...;.;;;f1t· newspaper, l)ave taken stands 
in support of the scholarship program. 
" Support system .. Black students. and. 
raculty concede that, M;lIyland is now 
more hbspitablethan.most college,cam
puses . .A recent survey' in th( j9urna!_ . each year, opting f~r ~ore .'ie~ . 
BlCfck Issues in Higher Education found; nowned schopls, maJonty-black . 


.'. that/amoIlgpredomj,nantly white' institutions. or' better aid: pack~ 

· schools, Maryland 'awarded the seCond' ·ageselsev.:here.• · . 


highest number of ,baccalaureate: de- . Roughly two' thirds. of p.s.. 
grees to bl~ck students i~ 1991. ~w,elye un'iversit}es, earrit;trk .s~:)me 

. percent of Its stu,dents 'are, Ijlack, c()m- scholarship money exdgslvely' 
pared 'with 8 perceilt'nationwide. Black' . for minority' students:' For the 
students·~lso. r~rl tl:leir own: progia,ms, , ..iI1ost· part; meri( schoiarships 
including a lecture. series' a~d' two news- 'have- be~n lesscontrpver'sial . 
paper.s. A '$3.7 million ·black. cultural, th~il:cither..affirinative action, r¢medies' 

..center is riow ul1derc.onstmctiofr. . because. they I go qnly :tp.~ell~qualified: 
CriticS .o( the Bann~ker p~og'ram cite : s~~~ents w,ho qo not ·rie,e.~, Q:elp' t~.;c~!ft

the university's impressiye record aspet~ in schooL Marylaild, like most. 
o!le reason" for endirig the race-based' . ca,nipuses,has its share of racial tension 
merits(:holarsnip .. Pod~eresky's 'father, . ,between. 'blacks and whites. But the' 

.. Sarpu~l, '.an attorney for the Y;S. De-pr¢sencebfBannekerscholars se,ems to,' 
· par,~ment of T·I:ansport.~tion .who filed' reduc~ ,hostility and promote" ~acial un::' ' 

tM·: .original ~uit, s~ggests' that· even . dersianding . py chipping away at, the 
witlloutthe Bannekermoney,.plack stu- ,stereotypes :I:?f white students who .as~ 

. deIits' would chOose Marylaridforits di~ sume that their. bllick Counterparts ;are·· . . " .. I ..' 
versity and its desirable loea.tion close necessafily-sul;lpar students. COreYJDa-"W"'. "hile a: pbliticai:Countefattack. 

to Washington and Baltimore.' . . vis, aBailrieker scholar'fiom !Teaneck,' , against affirmativj::aetloq gath

W
~The senior Podberesky's:main' objec

however; is. abo'ut fairness. He ar
. that schools have."a finite amount 

Or money" and that to earmark a.sc[tol
arship by race "deprives other people 
who may be worthy'of gettingthe~mon
ey." The Banneker scholarships go to .' 

:millit')il' ;pro&rafu . ma,d~ •. up" 15. 
,perceiltof this year'ssta,te"sup~ 

" port~~'unr~.stri~ted. a!.d.., .' ., ':- . 
' ,WIthou,t . the, .pres,tlglo 
'scholarships,. top' black stu, 


'.' dents would, likely choose oth~ .. 

er universities .. Even now; up to 

40. percent.of those offel"ed 


. Bannekers turn them down , 


N.J., says that white students cOII,le "to ,... ' .' erssteam acn;)ssthe.country, in . 
know us-we put a face on th~issue." :Milwauk;ee, JtI~ia'Taylor,the ~eadjof the 
. On ,to?ay's fractious .and,. s~g.regated· local YWCA, IS slowly ushenng "Yornen 
,campuses, that'sense of re~gmtIon may . into a . traditional male· bastion";" the 
be worth 'Cherishing. 
. 

By JOSEPHP.SHAPIRO . 

leader. Banneker scholar Corey Davis is a columnist for the student newspaper. 

. 

'"1 

.,' /., , '., ,'. . , 
.T'hiYWCAis trat"tiing anew, 

." breed of cOnstruction·,ioor~e1;.' :, 

. high-paying, high-sk::ilJed;building 
trad~s,,::lllore.o!,less peac.efully. 'I . 

The YWCA haS"founcftIHifwhikn'jtfO
. tas and ~et-<isidesprovokeanger,plumb
ing contractors will'hire womert who 
serve the required four years as)m ap
prenti.ce. La?cir unions wiII a~cept:.\yom~ 
en pamter~ If they carry t\:lelr o~n lad- ' 
'ders. And men don't harass a woman 
.who is willing to climb a35-f09:t t~le-' 
phone pole and hookup a transformer. 
, The YWCA has gone into the business 
of fin.ding an~ training such wom~n; It. is 
teammg up With Payne & Dolan Inc., an 
asphalt contractor, to provide' Women 
and minority workers for hig!1way road . 
crews. Under a one-year; $178,60.0. pilot 
program created last month by thb Wis
consin Department of Transportation,: 
. the YWCA will screen some 30.0. people 

t{) find about 60 women and minorities 


· with strong work ethics,' clean driving 

· records and a willingness to endJre the 

· rigors of roadwork. Payne & Dolan and 

oliler' contractors are expected to hire 

t.he workers and provide addition'al, on

the-job training. "Where in, the ev
I 

erything from the federal . 
has been mandated, this is a 
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. a customerksiIpplier' ~elatioriship/'~says 
DawnPnitt,:.tl1e director. of· employee: 


,developinent ~(fayne & Dolan;', .', 

.' The YWCA ,has"also flInded two in-. 

net-city' develppmenf projects, this-year:, 

the YWVilIages and an Entei:pri~e C.~n-

, let. Armed with $14 million in construc . 

tion contracts; the YWCAh~srequired .. ' 

that 50,p~rcent,of all,businesses on~its 


, projectsha"e wO'men o~ miI.l,?rity o~ers 

arid that ,women and mmOrItIes make up' . 

5'0 perceIit'pfthe work fo.rce.. , 

. Pool oftalent. Ithas,exceede'd those 

goals, inpart'by providingltra~n<td\vo'rk" 


,<rrs.TbeYWCi}'sFirst Source 'program 

supplies apoolof80 to 109skilledw(frrien , ' 

to' builOing-tr~descQnttact()rstThe'cQn~:; , 

tl'llctors s,ay; 'We can't fiildqu~lifiedpt<o~ , 

pie;''' says th;:: Y,WCNs Taylor. "We say-' 

w~have' a.:PQol Qf· qlic:ilified' peopl~~'~ , 

Adds NancY ,HQffmanri,. the head of the 

YWCNs nontraditional, employment 

tr;aining progi:am:"Wetl:!l~e~abo.ut how' , 

we CQuld help them achteveQur. gQal 

rather than'leave it Qn their backs.'" .. . '" 

: . ,The women wQrk hard ,to Jearn .their in recrliitirig'i1ndin~et(mtion/ sa~s Tay-:,IQc>king f;;r,~o'xTI~narid 'rr'\ii:J.()ri1:ies 


, iskills, Yullohda Harris has beencIirilblrjg, . IQr; "We're paying for.that:'~ ... ~ , : 'place' skilled. white .. 
. I~:!ltility poles since August, learrlirigto be .Despite the YWCA'sefforts;.wQmen ing -~ndwhose 

,: a 'line mechanic. On a dQudy, ehilly.· are still O'nly about I 2 pex:cent of the lege irisf~ad of . , 
" mQrning,in aliiribless forest ' " 'fQut-County Milwaukee ar~ .. irito a trade. . , '. '.. ," ":' . 
. bftelephQne'poles set up on IN 1970', ABOUT 4 . ea's, ~O,OOO-strQng CQn- ..' Nevertheless~ ~he Y!"<tA sti!Lsees a 

a vacant IQt, ,she perched. ' structtQn work force. And need for affirmative actIOn reqUIrements 
atQP a 35cfoot PQle and WORKERS'IN 10 WERE fQr every uniQn such as ,in government' CQntracts. "We're it nQt fOf 

, hQisted a 71~PQund gincarm WOMEN~ BY 2005, . Painters Local 781, where'afflrmative actiQn,'therewQuld nQt have 
over her head; thl; device ,Busin~ss Manager Wa~ly 'been pressureQncQmp~nies' to' give 
hQlds the block and tackle PROJECTIONS SAY, ~ Kangas 'YeicQmes skilled wQmen the eJPportunity tb sug::~ed _QL~ ,. 
used. to lift a tral1s!QPper ,~'IN.O Willi BE FEMALE.'" wome~, there,arehbldoilts.. fail/' says~H6ffmann~'-Sli~'lt1{ied as -a', 
intO' PQsition. . , '. Operating engineers, for . plumber's apprentice in In9 because the. ., 

Meeting the, 50 percent,. " , . inst.a~ce, dQn't think WQm- law require!;l the trades to afceptwQmen;} 
WQmen and minQrities targets for the En- en should be dnvmg bulldQzers~ . she wQrked to become a master plumber. :i~' 
terprise Center will bOQst costs of the $4 But changing demographics may ire- "~ was naive,"she. says. "I ~idn'trealize :[;' 
milliQn'project by $lOQ,OOO."It's going to' quire new. attitudes. Already,some' WQmen didn't becQme plumber's.':' 
cost more on this job because the cO'n: . uniQns ahd businesses such a~ Outboard' . ' '. I' . . 
tractQrs ha'{e'tQ invest more in training; Marine Corp.' are finding themse~ves . By BRUcE B. AUSTER.' 

I 

!FRAUD AND ABUSE 
.,'~;!,::~.. :: ~ 

T ,. 'to beat'.' rymg " I:,":<\:"iA0::;'~i~:;: .. , . 
W hen F: A. Taylor & SQn won an \ (dig 'none, 

. $850,000 CQntract fQr n:>oflilg re-': ;:falsjfyingp',ayr61l:s..~J~£t"'~(;~9i~n!!g;, 

pairs at Baltimore-WashiilgtQn Interna-:v9i~es. T 

tiQnal AirpQrt, it met Maryland's mi- . eX, but KG.,ot(~~iJltic 


nQrity participation goals by, awarding .> ,money, 'Kee:mn,g:i:~~~~~f~r:l~~~~:~ 

an $85,OQO subcQntract to' a black- ' . " "fronting fee. r; 
Qwned firm called Roofex Inc. But . Richard. TaylQr 

when invoices from the ·tw... 'f~l~ms ,Alfred MQtlow' 

didn~t seem to' match up, state officials . : • to felony aU"(jltl~ent 'coinc,ealril, 

began to' think sQmething was fishy. '.' The . .. oP"pr<>tp:nt. 


They were right. InvestigatQrs ,fQundten oversh,adow wh,"tP,"pr·oerleIllts'. "'.L- ',>',". wn,mF'n tr'eqllenIUy. 

.that Taylor did all the wQrk and RO'Qfex aside programs .... 


------------------~------------~------------------------~~------------~------~--~----~ 
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ST. LOUIS,I.'lISSOURI 

~l· BLACK 
.-' AN,I) '8tUE, 

A top cop's painful rethinking 
oj race~bas~d preferences, , 

. " . 
., , ' ' , 

5 ·' . t.Louis· Police Chief' Clarence 
Harmon never dreamed· hed be 

. fighting against the forces of af: ' . 
.firmativeaction~But that was before last' . 
December; when thep91ice'department . '. 

:. announced .the results of an exam taken. 
• by officers vying to byconies~tgeants, . 

Though placks madellP ab()ut 30 pet
· cen,t of.'the test t~kers, they had orily16 
_PGri:enLof the;.top scores;, .... " , . 

. In i city that.is ~oJghly half Afri~an
. American, the test results put:Harmon~: 
, SL Louis's first black police chief, in an 
.awkward political position. Things grew 
worse when the' head of a local' black 

'police organizati'on, Dennis McLin, 'officers, eSpecially thosewhci scqredwell , : ~iew. of the' Gatew~ay Aien, .' 
· presented reporters with copies of· the 'on,the exam,but'the derision of some ,musesonhow he ariived'at.a'position on 

confiden tial sergeants ex~m. The.ex .AfriC<\fl-Americ;ans. One. letter in '!-' black "race and gegder, preferences' rhat· is "al
ams, McLin contended, had\ been newspaper from a retired police officer .most 180 degrees, fromwheie I was," I .' 

. maih~d tO,'him after being . call~d the'chief "a disgrace .. ' His doubts first arose in the inid-1980s, 
circulateq amoDg white of~' IN(1972i 10 PERCENT to' your race.".' SL Lquis's 'Then commander of intemalaffairs, . 
ficers before the test was OlPRoTEcnVE black mayor, Fieemaii,Bos- Harmon began noticing that.initfhaste 
gi\;~.-)"Tha:es why we tend , , .' ley Jr. (who has feuded with to meet affii:mativeaction goals, the de~ 
1. He lower' than, SERVICE WORKERS Harmon over control ofthe 'partment was hiring black. recruits wtjo 
V:,,,<_ 'McLin said. ,department), called, withe scored relatively poorly on entranceex-

Kt, the behest of the "WERE BLACK. IN 1993, out, sticc~ss; for an iride~ ams. In discussions with other high-rank-
Board of Police Commis- IT WAS ,17 PERCENT • ._,._.,p1enqr"%,,~nve?tigatiori.' ",. ing black office:s, Harmonworried:,that,. 

·'-'·sioners; Harmon- "lunched .',' IrOIltcally, 1t was Harmon the' new' recru1ts Vliould have' trouble ' 
an inquiry and found that " , who, 'in 1980; pushed the competing with their white counterparts , 
the theft had occurred after the officers' . police department to adopt its first-ever for promotions. "I{ 'got. to the,poitit 
took the exam. Because the test results ,affirmative action plan, which resulted wherewe were wondering ifthis was be~ ) 
had not been compromised, Harmon ar ,in the hiring and promotion ofhu,ndreos ing done by design," the chief recalls~ I 
gued, the scores should stand, That posi of black and. f~male police officers. To- Like. inany blacks who joined the 
tion~arned,him the gratitude of white 'day, sifting in his corner offic~ with a force in the 1960s and early 1970s, Har! 

. .:, .:/' """".,.>'~\~;;. :~~' {"~: :: .~/~, ~:\){~;~.t{~·:+/:?;f~::k;::~:~iii~;~~~,fl;fJL'%~~~~~J;;~~ij~t~~~~'~~~;~:~~~~ir~~~~lt1{;/ ': 
tracts on, three Seattle-area • ~"ihentalloW,s,~iidre.vel1'fost,~~a~use;"say~', 

,'projects, Thefirm's:atto~ey' "~1J.:¢~We~ster;)iHrRmme~fmiiu;)litycqrl:~,:-., ' 
',says the charges are ground~ ".'," ;:'fr,~c(orCiri;BoSi;ori;:~lie"i:e,eiifoi:cement'?:';; , 

.};~rsbv~t.:~s~;~~~~?:~t;': ~~~;g:~;~:~~g~%~}(.t~~~,~,~c~t~'l~~M~(f'/,"
!Jon programs IS often lackmg.;::i~~!lmepbs~n:ers"c:lalffi:t~er~ are not al~ 
A recent audit revealed that . :iW~Y,Se"~9ughc,aj:ia9IeiIlinorityfimis to' 
46out of 65 firms cettifie,d,as: . ,:rh~~r~:'projecr~,~g()~W~:s(Ygenen:il "con~' '., 
minority- or women-owried by;tfattors·fearfutof:losmKthe business use 
the Denver mayor~s Office of 'front compahies;toreach.the targets: Mi
~ntract Compliance did not' nority contractors usually don't buy that
meet the city's criteria. The ' .. ::.e:x:cu~e'but ~drnit .th~tt.lleir cohorts'" col-
audit said 'o~, ,:stimated$.34, ,:lusion in suchs~hemes' orily adds to the 

niillion in city contracts was awarded to ~p'roolein~ The result can bea system that' 
the ineligible firms over a three-year'pe-do.es:m9r~,hai:'m·th.arigood. :)',':<;,:.J::
riod. Prosecutions or even hefty fines are .:.' , .... po.' ',,; " . " 

. relatively rare; and "that lackof enforce- . f~':">';·: BY-GORDON wITKiNi' ,;,:.,c::,;;>·' 
" " - ;' ...~<::,~;;::,~.;.~, ·:;i~.~~;Y~{A.~~;r~: ,.,:..::' 
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IS tilRn~l. One disputed Seattle project 

stice' Department has charged con
:uction giant Peter Kiewit Sons Inc.' 
th using one minority and one woman
vneclfirm as captive fronts to win con

http:stimated$.34
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.': ~Of'-the.,:ISSU~~~~ts.1;'1~.~ ~te, _~~:~st,:tlje .~~t,ra£l;;~l~ NDe9~~:ef9:" ,o~r.sJ~f::·~~'?~i: of .ra~~,· ~e.di~e!'S :', t.~,diVIde us," :"'. '•. ,,".' ; : . '~. . '.- ,re~,e~t:.Washmgton.' Po~~ interview that,::" 
'Hql,ls«fand else,wbere'are also ·conc~med . ,Visions-shQwd: be,~a rollbac~of.th~ma~l~e.;t.n: l11~apt t~; spll!;.a9,~e~c~l.~ ,01 ~~~~s';f?n " ' ... ~ a, se~te ~~!l.mte.,.,~~ ~st.~~. o~ ~liere is goOd.3fflJ"fuativ~' actic)n and'i tJiink . 
I.' aoout tile .unplicatioDS 0(.' 8'propgsed:ballol'" .'systenf otr£cWpreferences: and:set:asides ' ..' ~~c~ ~,~~~cs"as}S!I\";~'~ucha,s~~ve... the.TO'ldo~r .~.~w, Flintpn &aid; "I ~m .'_tIleie is . bad airartillttive' ittloi1: I tIili1k we all · r questiO!i ·jriCaiifotnii"~~:~(~n(fthe',.ihalh.scom.«ftc);iiifettf~~eia~':law'and .:,acti··· on;m~!~ ~~:~~:!!~ti~err~f~-'; I ';dcC":I': .thh~tmdi~ ~d"t ms~ead of tli.i, s ,"';!?:~,~.:~d t~tg .Jmv~ t9 f~ce up 'to the f~ct't~(~lsome cases 
. ,. . , .. , ". .,." . '. 'bib' . bli . ,.... . ". II':'" .• ,':1" 'he,' '25" . ";. .' .A sel!lor. aWIWWlUa, on·o 'lcla .sal . m- . a, VI es,~s"we~,turn uuS u~lIg on I 9 ....u:=:;';"ti·' " , L'~ft:;<;l "'';1'1- " 
sta!e~~ns.ti.tut~on;t~~r~ , Itpu t:.a~nc:teS,~II~rtcan ~eo~,.tpa~t, ,y~~s.,.:" .ton won~tback away fro," the!'prlnCiple"of'nead and.'take it awaffrom 'the'. peojde :WhO~:':"1I1i1~_ve aCtio~ 18 ~UI.I~~~ . al~lIlOt per~ 

~r~r.n grant!,,~p~e(~ren~.~~~~,:,,;',~preside~t s.~~ep,"OJ.lI~I1i;~ho~ .... affirmative' actloil•.~.:base~lMgoriuis"" wa~do useii'for, pure politiCs;~ ~.:~: ":,) .'. ,s.ua~.that the abu~ y~ !!2,~eti!'l~; he~.r .~ 


-o~race(,~;ooJOr. ~~t)'or J!i~ on-., ;tpr~po~Jo:attt~~n.~pecifi~ ~Q~~<"itthe White House'.b3i:ked·a~y'm CI!li~ig..... ,'Clin~onsakflUs:adRWii*aUonwouid '1~k '. "~.'. ar~,,~~ ~~tJier.t~t£~,~~~Ptlons." . 

. \. glII. :;', .:."'. , .~ " , ;; f~ • 6~fh as tliis~~It..s ~ff~t:t :tif ~ou~~lPub~~. Dificant:wav fio~'aff.nnatil'e.a~C)~. thi~ offi- .afaq' thifthfugs th3i:peo~ calJ~~ti~e: . ·R.t:~~~lj~sc,l.earl)' seeal~~ti~I.~d\'~!l.~, : 


'.. ,,~t.~House.o~~Jear~t.im;,I~Qf .. ·.~t?~y 10.r.atieaJth ~.~deductlol1.,~Y'· daJs3jd.,,"Sc:rit\ViJJ. jake'a lofof seri~us Work .' a~tiQfl" .and"W~ere~ thei~'s' evidegc.eordi~, ' '.: ~~~ ~ ~~ ~n.the ~~~L:'~~p!l~lican .. Na.- . 

I t~,e!ssue ~p tJ:ie ~l~96~ot willbnn~ ~.'~re~g ~. ~J~r~~~.';geHor~~g< 'and Sophisticateileff0rt t9PrQtect'theseproe' ••. trUnination;:1 thinIt tl:Jat,~ative.remedieJ :"I~.~m,nut~~c~~.'8arbour , 

• mati...ea~IO~.~m~(),thefoi~on,~of~c:aJif~~ broa~t,nce~t~..f!W10P~~ 1'Jle~te , gr.unliinthecurrent·PQlitiealclimate." ........' .. ' should'Iie." He;added~ "JtJiink':most Peopl¢' _.!'(:t~ ~ Pr~4ciit~~pnd~ends,.. . ... :

I:· ~I~t~~ p'o~~Tw:o R~~can.preSidelt' • ,House Ill. p~epanngfo~ RePublicanS _~_~md ". " Steplianp~ulos:said C~ton !'tias.a historY w()~~ adftU~.~tw~~lleye:r ~ere_iseViden~' .quo~s.s~ lOfav()r ~f~~~re!ep~n~es,.

'. li!'li~tes. ~na~~nty Le:Her,Rob- .. preferellCelJ that are difficult to «iefend. like on' these Issues. and feels very s~rQ~gly" .of. dl~cnm~'!3tl_o~ .Ira. a particular cas~ or, _ . an41'u.p'~~;s re~erse,~~M~f1'} ~hiJik 

· I,.e.o. J; ~'~.Land 5ef.i.:.PJUI ,Grcmun· lU,lme of~e.b~dcas~'Ii<:e~.awar~s,to,t.'.":: about tlie :goar~f using affirmatiVe adior...·to: group ~lcases. an 3ffll1tladvere.medy is an tfl3t-,~ilI ~~e hiri1.from~ v~~~t~jOnty of 

: (Tex.) ~lieady have made an ISSUe of affirma· !obox,~he presldent.mto continually defen~- - redress pastdiscrifuiilationand: bring'm.ore 'approprilih~ tliing.The ,i'eaI,qiJestion·is. h~w . AmencanJ>eOple." ; >-It *~:.:~, '. 

l live action.. . ' ." .. '. .mgracial prefere~s. , . . . . • . .. :nonwhites and.women intothe'iniddle :claSs. . 'far-beyond that should'you:go?'" ." '. . I, '. ~Fro.,.the other sl~e ()f: the~litjCalspec-
:,,]~romment Republitanshav¢~nvocal in .one ,Senior adniliiistratiOn'official said of :He said the president, in d,iScuSsirlg the Issue .pfficials;pomtto PoDs thilt: show, that as . tiuJ11. ,the pressure is as int~n~ ~, 

! their attacks on a!f'lllDlltive action a1~u~ it the, ~te House ~ten~~·.w:gent" review. .with' eongressiOMlDemOcratS.' Wednesdar.: '. overt, public 'raci~1'II bas ~~e unaccept- ,:J~cksOn. o~ of tho;;e who, ~ttenl~ ~eGore 


· i. is unclear Jiow far they would go legISlatiVe- which·mdudescoordination With several d~ enoouraged,theirleadership tocoUaoorate mabie t()most t\m~ncans, the belief bas groWn dinners,; saJcI·that mstea~of r~e~g pro" 

';. ly:G~lIas~~i~ if h~, is ~Iected p.reside~t . part~nts and agenCies, "Re~ublicans co~~ a re~iew ~(.~e govemm~n~ programs. " ':. that ~is~ri,~ination.' therefore,. has. si~nifi.. .~~and '1°okillg for waystor~rojd .theis. 

~ he will end majOr set-aSide programs on his. at· thls_ as 'Democrats support race-based . Chnton has begun· rnakingthe case' that .c.mlly c:linuru5hed. T~t· makes a rnaJQntY_of sue, Democrats Should be "sta,oding upalld , 
: first day in oltice.. Dole has oroadly ques- : . quotas and sei-~sides a~c!wm give your )ob Repuhlk;ms aretryirig (oJuelanxiety among Americans believe that granting special preC- . defending" oneofthe nation's "gteal success .' { 
:, ctioned affirmative action Programs. and' said . or your' co~tract 'or sonle other brear<: to ....white middle-class voters. . . ... . 'ereuces for jo~s or government contr~cts or stones rather:.than having it· turiled :into a . " ( 
: ill a . recent television appearance that more. som~ne just becau~ t~ey are,,~lack..• .. . h~ <II' interview with the Ainer!ca~.·Ur~an school admjssjon~ or scholarships based on· wedSj!." ,I~,:the~e .are. abuses, Jacksoll,Saii.~""""',_' 

.: 	 than 60 percent.o! w~~te males voted·RepuJ):. . . "We art! now .tiegmDlng senous ~onver~a-. R~dl? Nt'twork,last w~k. ~e .sald. : ~ thll)k' race_ar~ no longer n~~e~ an~ are unfair. . the admmlstratlon should "fmd~~",:~tiP"~ 
:. lic~p in tlte lastelectton "because ofthmgs lions about th~: w~ole realm of ISSUCS 111- . thiS IS ,a Congress ~hat IS lughly pohtl,ca~on.:_.· . It. ~as produced declinm~ s.uppo~ for c?n~ n~t allow the programs to be,
l . like this. where sometimes' the best qualified, volvedhere; given the president's fundamell.so'rue Issues and wantsto·.tum thcmmto· tmumg three decades of afflfrnatlve action tailed, 
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. Endgatne for Affirrri~tive A'ction 

. \" 
By TERRY EASTu:"n 	 enc~s, they' 'necess'arily • discriminate 

agamst tho~e who Jack the ':right" race orLast week's fed~ral appeals court rul
sex. There IS no. getting around this fact:ing. against preferences in. admissions 
demonstrated anew by the Texas lawused by the Unh'erslty of Texas law school 
sch,ool admissions case. in which the leadhas reignited the debate over affirmative 
plamtlff Cheryl Hopwood,who is white.'action. By Election Day, the,' issue' 
had academic credentials superior to mostpromises to heat up even more. 

. of the black and Mexican·American stu·In CongTess. a House subcommittee reo ' 
dents admitted' under an affirmative' ac·cently approved legislation co·sponsored 
tlOn plan. Three decades of preferencesby Sen. Robert Dole tR. Ran.) and .Rep. 
havednlled home this essential point, per·Charles Canady IR.. Fla,) that would out· 
haps best expressed by Colin Powell in' hislaw preferences in employment. contract· ' autobiogT'aphy: "Discrimination 'for' one'ing and all other federal programs. The ' 
gToup means. inevitably. discriminationfull House could vote on the bill this sum- , 'against' another." .'.mer. Meanwhile. last month in California, ' .·The discrimhlatioll caused by prefer·an initiative that would prohibit state and 
ences: I,STeal. Ind~ed. it 'is the sting of thislocal governments from enga~ng in pref, dlscnmmatlOn-Jobs· and 'contracts are'.erential treatment gained enough signa , ' '" \ J' 	" 

tures to qualify for the November ballOt. ' . ' ' , . '. ,I.' , .Both the California Civil Rights Initia- ' '. lost: sea~s in universities denied-that has,tive (CCR!) and the Dole-Canadv bill , led ,mdlvldu~lsofthe "wrong" race or sex',
would permit' nondiscriminatory affirma· to file lawsUIts ,challenging preferences. tntive action. such as that used in recruit Jast yeaq: big .. affirmative action, case,'ment and training, The focus of the two Randy Pech, owner of Adarand Construcmeasures is preferential affirrilative ac tors. which' builds highway guardrails'
tion in whiCh considerations of race and was the ·low bidder on a federally funded 
sex determine· who gets a job,a contract: hlghwa'y proJect. The job instead went to a or another opportunity regulated by gov,' ,Hlspamc-owned "company." Adarand. , ernment. . 

owne~ by a white man,is one of five Col· 
Popular Measures ", orado companies that.builq'guardrails; be· 

, Surveys in California show'that large ~ause the other·four are owned by Hispan· 
majorities favor CCRI. These results are' ICS or women, they have enjoyed an ad·' 
consistent with ones produced by national vantage in bidding for contracts governed 
polls taken over the past two decades. If, by state or federal affirmative action pOli
the initiative process (used in 23 states)' cles:Mr. Pech has wound up being the ex· 
were available at the federal level, and ,cluslve target of set-aside laws:' "If I 
DOI~'Canady were o(fered to the people for ~eren·t ..here,'~ he says, ·~th~y'd have no 
their approval. the measure would, like Im~act. It was th~ discrimination he ex
CCRJ, be an odds·on favorite. But gov· pene~ced over the years in bidding for 
erned as it is by the Constitution and con· certam contracts that finally drove him to 

mount his court challenge. . - , , gres~ional rules, Dole-Canady could be 
stopped by a Senate filibuster or a preSi . • Preferences don't cOlinter discrimi/IU" 

dential veto. It could also be signed into tlOn. Because preferences are' often are· 

law-by President Dole. ' sponse to presumed discrimination on the 

The Clinton Justice Department al part of a company. a government, or soci· 
ready has promised to recommend a veto. ety generally..they move the focus away 

from the real Instances of discrimination"Race can b.e taken into account as a pref
that.should be at the heart of Jaw enforce·erence," says Associate Attorney General 
ment efforts. If we ,shifted ,to poliCing acJohn Schmitt. Unless President Clinton ef· 
tual ,discrimination".the resources nowfects his most agile triangulation yet, it's 
used for enforcing preferences, perhapshard to see how he could fail ·to oppose 

. toughemng the sanctions, we could moreCCRI. which Sen. Dole supports. 
effectIvely combat real bias. ,The stage thus is set for a major debate 

Relatedly. it's now. abundantly clearin this election year over the wisdom of 
that preferences don't help the "truly dismaintaining preferential policies. That 
advantaged." ~sthe Uni~er~ity of Chicagothis issue is now so squarely before the na
SOCiOlOgist Wilham julius Wilson wastion. even literally before the voters of our 


most populous state. is not surprising. ' 

There are reasons preferences have never' 

enjoyed majority support and 'are now in 

serious pOlitical trouble: 


, • Preferellces are discriminatory. What: ' 

ever might be said in support of prefer-


among the first to point out. Instead, they 
'mainly help, in Mr:. Wilson's words. "mi
,nority individuals from the most advan
tagedfamilies," Onlce preferences are, put 
aside. we will be' aole to focus on devising 
policies that would most enhance equal op
portunity for "the least' advantaged." 

,;\m?ng them: tax breaks for start-up com- . 
, pames in the inner Icity, stiffer academic 

standards for students and competency 
tests for: teachers. I . . 
, ,.Preferences har~ proved to be a bargain 

" 	u'lth the deVIl. "Over a period of some 125 
years," writes Andr~w Rull of the Emory 
Law School. "the American civil rights 
movement firsfelaborated. then held as its 

, , urivarying political o~jective, a rule of law 
requiririg the color-bVnd treatment of indi-

I 
viduals." During this period, he says, "the 
right of the individual to be treated with
out regard to race ~as strenuously de
fended as .a moral an~ political end in it
self." The 1964 Civil Rigpts Act marked the 
greatest .triumph of th:e color-blind princi- . 

: pie, but that principle had to be suspended 

so that'indiViduals coWd be treated with 

regard to ~a~e_' ' I 


, Today It IS apparent how weak·minded 
- and dangerously naive! it was to think that 
, taking race into account could produce un
,ar.nbiguously good effects for those in 
whose behalf it· was idone. Preferences 
have made it, harder to,overcome the ten
dency (so rightly deplored by' the civil 

'. rights leaders of old) o'f judging people in 
terms of their racial an~ ethnic groups. As 
Justice Clarence Thomas wrote In the 

"Adarand case. preferential affirmative ac
'tion "teaches many: that because of 
chronic and apparently! immutable handi
caps•. minorities cannot compete with 
them without their patronizing indul
gence. _.. These programs stamp minori' 
ties with a badge of inferiority." ' 
, Not surprisingly, some minorities have 
concluded that the best iway to escape the 
public implications of affirmative action is 
to say "no" when they ~ow it is being of
fered. The bargain with the devil that is af

,firm~tive 'action helps :explain why sub· 
stantlal. numbers (sometimes large mao 

, jorities) of thos~ typically eligible for pref~ 
erential treatment-AfIican-Americans. 
Hispanics and Asian-Anjericans- tell poll· 
sters, they are opposed to preferences. 

• Preferences don '/ nwke sense, given 
, . ~ 
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.Subverting 

Diversity 


The ruling of·the u.s. Court of Appeals for 
the 5th Circuit concerning affirmative action in 
the admissions process at the University of 
Texas Law School mayor may not be momen
tous. Unless and until it is appealed to and 
affirmed by the Supreme Court, it applies only 
to Texas, Louisiana and Mississippi. But if i~ is 
affirmed. its significance ",ill transcend constltu
tionallaw. 

The dyrulnute in the circuit court's ruling is 
the assertion that racial preferences can never 
be justified as a means of achieving ~diversity." 
This means afflIlTlative action policies. which 
often are referred to as "race-based remedies,~. 
must be just that-remedial. narrowly tailored 
to correct specific discrimination by th~ particu
lar institution, not by society generally. 

The diversity rationale for affirmative action 
has served the double purpose of broadening the' 
racial spoils system by severing it from mere 
remediation, and makinR it permanent by put
ting it in the Service of an endless project. But 
the deeper significance of the cult of ~culturaJ" 
diversity in higher education is that it denotes an 
aggressive ideology c,oncerning the meanu:tg of 
culture, the aims oi t'ducation a!ld the ments of 
the United State~. 
. It is serendipitous that the circuit court's 
ruling coincides v.ith the publication. in the 
Pl,Jblic Interest quarterly, of Clifford Orwin's 
e$S3y ~AIJ Quiet on the (post)Western Front?" 
Ofwm, an Am~rican political scientist at the 
University ofTdf .}r:to, unpacks from "diversity" 
tbe full agenda"i !flulticulturalism. ~ 

Before tlte ascendancy in a~adezci~ ~de;;:~' 
what.Orwin calls the· relativistic understanding 
of culture; the Idea o(culture was connected to 
the idea of intellectual cultivation. which, is a 
difficult attainment, ,not 'a' democratic entitle
ment.But. says Orwin. cultural relativism as
serts that every ~people" (nowadays this means 
every racial, ethnic or other group organized 
around a grievance) has a culture. understood as 
the totality of its social practices. and all cul
tures are equal in the sense that there are no 
neutral principles-riO principles that are not 
themselves mere emanations of a culture-for 
evaluating them. , 

Multiculturalism is a' fact: Americans have 
various racial and ethnic backgrounds and expe
riences. But multiculturalism· as a policy is not. 

.Orwin argues, primarily a response to that fact; . 
Rather. it is ail ideology, the core tenet of which 
is this: Because au standards for judging cultures 
are themselves culture-bound. it is wrong to 
"privilege" Western culture, and right to tailor 
university admissions and curricula' to rectify 
the failure to extend proper "recognition~ and 
"validation" to other cultures. 

Orwin says this ~inclination to treat students 
ascriptively rather than as individuals" trans
lates into the' right of ever-more . recondite 
"cultures" (for example. "gays and lesbians of 
color") to ~construct a playgroUnd of their own 
'at mUversity expense""'-a course of their own. a 
department. a dormitory. Because supposedly' 
"marginalized" cultures are defined in opposition 
to the oppressive dorni.nant culture, Orwin says 
multiculturalism has less to do with the serious 
study of other cultures than with promoting a 

, particular interp~etation of Am.erican culture. 
, As a result, "multiculturalism is not ecumeni

cal but adversarial." And ~one will rarely encoun
ter· a more efficient engine of intellectual same
ness than this ideology which celebrates 
difference." ' . 

Multiculturalism does not mean the replace
ment of the familiar by the strange. Rather. says 
'Orwin, it means th"e replacement of the strange 
by 'the familiar as popular culture gains in 
panache as a subject of supposedly serious 
study. Tbisis because popular culture-for 
example. moVies and other entertainments-is 
unBerstood either as a conspiracy by which the 
masses are controlled or the means by which the 
masses express resistance to control. 
'In contrast. old books have two defects: ~hey 
are old and they are books. Being old. they are 
mere representations of power relations (all 
works of the mind are merely such representa
tions) in irrelevant social orders. And because 
there are no permanent standards, it is fatJacious 
to think that old things can be what Orwin calls 
"pennanent beacons for thoughtful human be
ings." Being books, they require reading and 
what Orwin calls "the habits of rumination ap
propriate to them." This explains "the aversion 
of today's students to reading." , 

All this may seem distant from the question of 
the unconstitutionality of different law school 
admissions standards for different races. But 
behind the seemingly bland and benign cele
bration of "diversity'" there sinuners an ideology 
of ' disparagement regarding this nation, and an 
agenda of what the circuit court calls "racial 
social engineering." The full resonance of the 
court's ruling could make the ruling an event as 
important as the presidential election. 
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'; Admini~tration 'strongly 'opposes GOP Affirmative Action Bill, 
, ay ~'JIM ABRAMs, :.~." 	 '.~ 'L . 	 " 

Associated Press Writer, "," '. 
WASHINGTON (AP) - The Clinton administration urged cdngress 

Tuesday to reject legislation sponsored by~enate Majorit~ Leader 
,Bob Dole that would restr,ict federal' affirmative action pIilograms, 
s~ying it was "blunt and extreme." 
, Republican backers of ,the, bill said in Senate hearings that it 

•would make 	a~l ~ederal hiring an4 c0r:ttracting colorblind, iWhi17 
Democratssald lt was an attempt to lntroduce a race issue durlng 
an election year. , _ I 

The bill, introduced'by Dole and in'the House by Rep~ Charles 
Canady, R-Fla., would end the use of rac:e and gender preferences by
the federal government in employment, contractingandrunn1ing 
programs. " , " ' I 

It would allow affirmative action such as trying to increase 
minority or female applicants for jobs or contracts, as long as the 
,final selection decision, is nondiscriminatory. 'I ' 

, ,The proposed Equal Opportunity Act, Canady told the Senate Labor 
and Human Resources Committee, recognizes that a system ofl ' 
preferences "d,enies opportunities to those who have been g~il ty of 
no wrongdoing, simply because of their race or gender, while 
granting ,benefits to individuals who are not ~ictims of 
discriminatory conduct.", I ' 

'., But Deval Patrick, assistant attorney general for civ~l rights, 
said'it was "such a blunt and extreme measure that it would work 
substantial harm." ' I 

Patrick, who ~s black, cited his own example of being refused 
taxi rides after emerging from meetings at the White House. He said 
the bill was Ita rejection of the compelling need to remedy!the
effects of past and present discrimination." , ' 

If the bill passes Congress, he said, the'Justice Department 
will urge Pr~$ident Clinton to veto ,it." " : 

The administration argues that affirmative action programs are 
already constrained by a Supreme Court decision last year that said 
they must be narrowly tailored to serve a compelling interast. , 
Further, offipials say ,that under Clinton's "mend it, don'~ end 
it" policy, steps have already been taken to end programs ~hat 
create quotas and set-aside,s or give preference to ,unqualified 
individuals. " ' I 

, That's still ,not goodenough, argued Rep. Torn Campbell, , 
R-Calif., ~aying it was "morally wrong for the government ~o ' 
discriminate between its citizens on the basis of their raCe. 
Everything else is -secondary. It , 	 I 

-At a simultaneous hearing on an anti-affirmative action 
initiative in California, Sen. Orrin Hatch, R-Utah,'chairm~n of the 
Senate Judiciary Committee, said: "Governor (Pete) Wilson ils 
trying to lead California ciown the right path. President Cllinton is 
leading America down the wrong path. II , I ' 

Wilson, whose state has already ended affirmative action in ' 
university admissions, said Californians will vote in Novem!ber to 
end "policies and practices that began with the best of int1entions 
but. that. today breed resentment.", ,I -, r 

ij ~ (}H/t·,{ 
\ 
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" ...... ,nf)s.Angclc5Q}imc5
lSenateSpotbghts\ ' d,ismissed the Jtidici,ary Committee hearing 

, :" .as "a totally pohtlcal ' event, saId Ann LeWIS,"AfH ,. ' ' spokeswoman for the Democratic campaign. .Irmatlve ' At ~he \\11:ite fiouse, official,s also blasted 
, " Dole for bemg hypocrItical on the Issue·", 'D b 'because he, favored affirmative action pro

. grams in the past. ," " ,', ,','Aetlon e ate ":Senator Dole is looking for a campaign 
issue," said George Steph1mopdlous~Clinton's 

, By DAVELESHER senior advisor, "FOILyear.s:.he has supported 
TIMB SHrF II.RlnR affirmati\'e action, Now that itlSaif'election 

year, he's spearheading an effort to com
'W ASH I!\ G TO:\ -S en ate plete)y eliminate equal ,opportunity pro

Republican~ 'tu;ned an. eye toward grams even beyond what the Supreme Court 
California on ,Tuesday. staging a is calling for. That is an extreme position." 
hearing that portrayed the state's ' ole 'sp'okeswoman Joyce Campbellanti·affirml!th·e artlon ballot mea· 

sure as the harbine:er of a national 
 acknowledged the senator's past support 
debate and it loomIng confrontation 

D 
for programs that included preferences based 
on race and gender. But she said that :'recordbetween the pro;:peC'ti \"1" Whit!' 
does not disqualify him today from raising House campaigm. 
legitimate questions about the continuing\\'itne;:ses or. both sides.iriclud
fairness and effecti\'eness of affirmative'ing Californil! Goy.' Pete Wilson. 
action,"warned that the' iHU€ is packed 

PolIs in California indicate that a majority with "social dynamite'" and gra\'e 
of voters support the state'sballot measure toconsE'qul'nce!' for race relations if 
ban affirmative action programs. But ClintonAmerica choo;:es the'wrong path, . 
officials said they believe public attitudesBut the da \' al~o left little doubt 
will moderate when voters are educatedthat Califorraa's debate oyer its 
during the upcoming campaign. ballot mea;:u;e will be highly 

The Supreme Court case Stephanopolous charged · ...·ith r.ational interests and 

presidential politics, Sen. Orrin G. 
 refe~red to was last year's Adarand decision 
Hatch'{ R· L'tah l. chairman of the , in which the justices found "all racial classi· 
Judiciary Committee. opened the fications" by government agencies' are ;'in·
hearing Tuesday morning by stak· herently suspect and presumptively invalid." 
ing out the s.jde;: in the upcoming The court said racial classifications could 
showdown. 'j , , only be constitutional if they serve a com-' 

"!\othir,e: better sets out the pelling government interest and are nar'· 
starkly chfferer.t \'isions of this rowly tailored to further that interest. 
admir.l!';ration ar.d those of us who Following the court's decision in June,
belie"e in I'qual opportunity for all Clinton ordered the Justice Department to
Americans than the Clinton review federal agencies for compliance. The 
administration'" attempted bully review was the basis for the preSident's sub
ing of California on thIS matter," sequent announcement of an affirmative. 
saId Hatch" "~othing better belies action policy he dubbed, "Mend it, don't end 
this admini;:tratirin'~ claim to be it.", . 

reformist. ... It IS (·~sentially a 
 At Tuesday's Senate hearing,opponents ofdefender of the staa;squo." . , the California initiative .praised Clinton's

Simultaneous WIth the Hatch 'approach. But the discussion also under
hearing. another Sena:e committee scored the legal confUSion, semantic ballet 
Tuesda\' considered a federal Yer· ,and tearful emotions that this issue
sion o(California's ballot measure , generates. 

that was proposed by Senate Majority Leader Both sides agreed on two things: that racial 
Bob Dole, the presumptive Republican pres-' and gender discrimination still exists in 
idential nominee. America and that the nation's goal is to end it. 

At that hearing. a Clinton administration . But each side blamed the other for perpetu
official dismissed Dole's bill as a "blunt and atingthe pro):llemrather than finding a 

,solution,' ,extreme measure" that would' "work sub· 

stantial harm." , Supporters of the ban on affirmative aetion 


Both measures:....one aimed' at, the state programs, including Wilson, said the current 
go\'ernment and one aimed at the federal ' system is unfair because it promotes some' 
level-would ban special considerations for' ethnic groups over others in an :attempt to 
women and ethnic. groups in government obtain diversity .. Despite cburt rulings that 
hiring and contracting, , , ' prevent quota systems based on race, Wilson 

Together, the two 5E>nate hearings under· argued that a special consideration granted to 
score Republican expectations that most ethnic groups cannot be accomplished any

other way, ,Americans agree with them and support the 
Califcirn;.. ballot measure. Dole has endorsed " 'Preference' Is the euphemism we use to 
the initiatiye and he plans to campaign for its describe discrimination by which a quota is 
passage in the state, where ,polls show he is achieved," Wilson testified to the committee. 
far behind PreSIdent Clinton. "It is the process thatguarantees selection of 

But Democrats saidTuesday they exPect a member of a favored group. Selection in this 
the Republican plan to backfir~; And they system is .based not on merit. •.. It is based on 

...,j 
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, membership in a preferred group defined bv 
race, ethnicity ot gender." • 

' Wilson was joined .at the hearing by Wa;d 
Connerly, chairman of the California ballot 
measure and ,the University of California 
regent who spearheaded last summer's deci
~ion. b.y the universitj' to drop race as a factor 
In hlTlng or. admlssi~ns. Like other speakers, 
~onnerly cast the dISCUSSIOI; about indh'idual 
rIghts versus group rights !is a historic 
hallmark. , 

"We are confronted with a clear dash of 
values," he said, "There is: nothing that will 
define thi~ nation more than how we resoh'". 
this issue," 

'onnerly has become an increaSingly con· Ctroverslal fIgure as he gains national 
attention as an, African American who' 
believes minorities are handicapped by spe· 
cial treatment. Tuesday..he punctuated the 
hearing with a sharp exchange aimed at Sen. 
Carol Mosley Braun (D·IIl.). the Senate's 
only African Amencan member and a sup
porter of affirmative action. 

'''There are all kinds of preference,," in 
government, she said, but they "only get to 
be an issue when it comes to rac'e;" " , , 

Connerly charged that civil rights group~ . 
opposed to the baUot measure are "trying to 
protect political power. Irs a game of racial 
self-interest which has nothing to do with 
rights." ' , 

,Sen, Paul Simon (D· Ill) warned darkly 
about the measure's consequences. He sug·. 
gested that America should consider what 

happened during the racial strife demon
strated in Bos:nia. Rwanrla ann Burundi. 

"When mpn in white hood~ do the wrong 
thing. however sincere they ml!t be and no 
matter how' populartheil' cause may be in 
certain circles. responsible Americans should 
stand lip." Simon said. "And the l'nited States 
SenClte should be sensiti\'e on the issue of 
racism, not to pander to those who would 
di\'ide our society .. " Let no senator and no 
American fool hImself or herself-we are 
dealing witr. SOCial dynamite." 
Opponent~ of the California initiatiye also 

testified about their ,onct"rn that the Ian· 
guage of the mE'a~urE' could inad),ertently 
threaten existing protections agamst gender 
discrimination, The issue wa!' hotly contest· 
ed, with legal interprE1.atiom: offered from· 
both sides.: ' 

California Democratic Sen, Dianne Fein· 
stein said for the first time that she wi!: 
oppose the state's ballot mrasure, Citing con· 

, terns that it might adversely affect women. 
" "The benign language of this initiative 

which makes it so' attractin, I must say if 
what makes i1SO misleadin/l." she said. 

http:FOILyear.s:.he
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FOR INFORMATION CONTACT: 
William D. Snapp 
Regional Attorney, EEOC 
Atlanta District Office 

(404) 331-6092 1 

or 

Rhonda L. Klein 
Senior Trial Attorney 
(404) 331-2707 

ATLANTA DISTRICT OFFICE OF THE EEOC 
SETTLES A RACIAL HARASSMENT AND RACE 

DISCRIMINATION CASE AGAINST 0 LUBE, INC. 

Atlanta, Georgia - The Atlanta District Office of the Equal 

Employment opportunity Commission and Q Lube, Inc., f/k/a Quaker 

State Minit Lube, Inc., reached a settlement concernin~ a lawsuit 

'omplaining of racial harassment and race discrimination. The 

lawsuit arose out of a charge of discrimination filed WiJh the EEOC 
1

by Larry Gantt complaining that QLube created and maintained a 

racially hostile work environment and failed to provide 
i 

him with 

training necessary for promotion because of hi~ race in violation 

of the Title VII of the Civil Rights Act of 1964, as amended, 42 
. . I 

U.S.C. 2000{e) et seg. After investigating Mr. Gantt's charge, the 

EEOC filed suit in the United States District courJ for the 

Northern District of Georgia, seeking injunctive relief Ptohibiting
I 

i 
Q Lube from engaging in employment practices which discriminate on 

I 

the basis of race and seeking monetary relief on behailf of Mr. 
I 

Gantt, including appropriate backpay, compensatory and punitive 
. 1

damages. Although Q Lube agreed to pay Mr. Gantt an undisclosed 

sum of money to settle the dispute, Q Lube denies that it 
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~ Clinton, in Pete 117ilson's Backyard, 
Takes Tough Affirmative-Action Stance 

I .' By M1CIiAEL K. FlusBY 
:. Sial! Reporter o! THE WALL STREET JOURNAL 

SELMA. Calif. -Stumping in Gov. Pete 
Wilson's backyard, President Clinton grew 
tougher on affinnative action. even taking 

,'credit for killi 19 a program his administra
lion tried to rl·eServe. 

Gov. Wlls.' n, in his quest for the GOP 
=presidential nmination, has scored points 

for seeking tl end affinnative action and 
stop illegal immigration. On his visit to the 
state, Mr. Clillon apparently saw the need 
to embellish :Iis own credentials in these 
controversial areas that californians care 
about. 

Mr. Clinton brought up affinnative ac
tion in a speech Monday, saying "there are 
problems" with the federal government's 
programs. "I've already abolished one 
that I thought was excessive," the preSi
dent said. "And I was glad to do it." 

Aides said Mr. Clinton was referring to 
the Federal Communications Commission 
program that gave capital-gains tax defer
ments to media companies that sold outlets 
to minorities. But his references didn't 
accurately portray either his or his admin
istration's role in killing the program. It 
was the type of slip that often OCcurs in the 

: heat of an election clupaign, but for 
Mr. Clinton it recalls past statements that 
seem to shade the truth and appease 
people on both sides of an issue. 

Earlier this year, there was an outcry 
from affirmative-action critics when a 
partnership including Frank Washington, 
an African·American bUSinessman, sought 
to buy Viacom Inc's cable holdings for S2.3 
billion; the FCC affinnative-action pro
gram would have saved Viacom as much as 
5640 million in taxes. 

Congressional Republicans moved to 
kill the program and to do it retroactively 
to single out the Viacom deal. 

The FCC and Treasury Department 
. testified at Finance Committee hearings in 

favor of reforming rather than repealing 
the program. But when Republicans 
wouldn't compromise. Mr. Clinton signed 
legislation abolishing the program when it 
was included in a bill providing a 25% tax 
deduction to self-employed individuals who 
purchase health insurance. 

~ . 

In me past, even. dUrmg . hiS h1llJor 
speech on affinnative action in July, Mr. 
Clinton hadn't tried to claim credit for 
kiIllng the program. Yesterday, Michael 
McCurry, the White HoUse press secre
tary, acknowledged thilt Mr. Clinton didn't, 
favor abolishing the program altogether, 
but said, "We felt all along there was a 
problem and it needed to be refonned." 
When asked why Mr. Clinton portrayed. 
himself as enthusiastically killing it, Mr. 
McCurry, said, "It would be impossible for 
the president to summarize the lengthy 
congressional debate in a speech· that 
required a shorthand fonnulation." 

The president did restate his support 
for the goals of affinnative action. But 

. much of his speech here had a different 
tone than the July speech in which he 
strongly supported affinnative action, but 
said that some changes would be required. 
On Monday, however, IJe said, "I'm 
against quotas. I'm against reverse dis· 
crimination. I'm against giving anybOdy 

.unqualified anything they're not qualified 
for. But I am for making a conscious effort 
to bring the American people together." 

In the same speech, Mr. Clinton offered 
.	up tough talk on immigration, sayfng. "We 
have too many illegal immigrants in the 
country. We've done what we could to close 
the borders and to send people back." 

But Mr. Clinton courted the other side, 
too. He reminded the crowd that "this is a 
nation of immigrants," and more impor
tantly, he said social issues, such as immi' 

, gration, affirmative action arid welfare, 
: are not what is hurting the middle class 

today. He seemed to be unveiling a blue
print for dealing with these difficult socialI issues that the Republicans may use in a 
bid to divide working-class voters. Mr.

I Clinton's strategy: point the finger at 
stagnant wages, a topic his aides hope will 
take some steam from other issues. 
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Piscatawa chool Board, Seeks Supreme 
evie~ Of Its Affirmative Action Policy 

. A New Jersey school board seeks Supreme Court . 
review of an affirmative action case that has at
tracted national attention to the permissible role 
of race as a fa~tor in employment decisions (Board . 
of Education of the Township of Piscataway v. Tax
man, US SupCt, No. 9~79, petition for writ of 
certiorari 'filed 10131196),. . . 

"This' case has become a lightening rod in a: 
stormy national debate over whether Title VII [of 
the Civil Rights Act of 1964] permits' school' offi
cials to consider race in employment-decisions to 
foster a diverse learning environment," the Board 
of Education of the Township of Piscataway wrote 
in its Oct. 31 petition for a writ of certiorari. 

At its core, Board ofEducation ofthe Township 0/
Piscat"way ,v. Taxman raises the question of 
whether an affirmative action plan set.up solely 
to promote diversity v:iolates Title VII's prohibi
tion on race discrimination. ' . 

The high 'profile case :involving the layoff' of a 
white teacher instead of a black teacher with 
equal seniority and qualifications was cited 'by 
Republican presidential challenger Bob Dole in 
his second nationally televised debat.e with Presi
dent Clinton in San Diego. on Oct. 16 as ali ex~ 
ample of what is wrong with the Clinton adminis
tration's pro-affirmative action stance (202 DLR 
A-I, 10/18196). , ,. 

The employment action at issue in the case is a . 
1989 decision by the Piscataway school 'board to 
layoffhigh school teacher Sharon Taxman rather' 
than Debra Williams, who is black, to promote di
versity pursuant to a voluntarily adopted affirma
tive action plan. 

Racial Considerations: Management's, Prerog~tive' 
The school board had no history of qiscrimina

tion' against blacks, and blacks were not under
represented'on the professional staff at the school, 
but· within the secretarial studies department 
where one teacher had to be laid off; Williams 
was the only minority faculty member. In its peti
tion: the board argued that race was a pertnis-, 
sible factor to consider given the fact that the stu, 

- dent bodyatthe school is racially diverse. ' 
The school board argued in its petition that the' 

Supreme Court should accept the case for review 
and rule that promoting racial diversity hi • high 
school faculty is permissible under Title yU. 

On Aug. 8, the U.S. Court of Appeals- for the 
Third Circuit in an 8-4 vote struck down the 
school board's affirmative action plan, saying it 
violates Title VII (155DLR AA-l; E~I, 8/12/96). 

, The board called the decision "disturbing," ar

· ' ',':' '. I, , ,,' 
Title VII impinges on. the pr~rog~tive of manage
ment to take race into consideration' even when· 
employment considerations such as a diverse stu
dent body and the "educational benefits of a ra
cially diverse teaching staff" weigh in favor'of,us
. ing' ra~e as a factor in employ-merit decisions. 

''legality Of Promoting ,R~ciall Di~~rsity :", . , 
The school board. argued In ItS petItIon that the 

Supreme Court should' clarifyw~ethet Congress 
intended Title VII to authorize aft:irmative action, 
,plans that seek solely to promote racial diversity,

" ,or if lawmakers meant for the swe~ping 1964 civil 
rights law to justify only affirmati:ve action plans 
that are set up to remedy past racial wrongs. . 
· "One need look no further th~m lihe procedural


, history of the present case" to see how confusing 

, . the question is, the board argued, referring to the 

· fact that under the Bush administ~ration, the 'Jus

tice Department supported ,Taxman, and .under . 
Clinton, the same department, r.~IYing on the. 
same case law, supports the board. ' 
, "Clarity is all the more important to our Na
tion's .school board which must 'make -sensitive' 
personnel decisiops in .the best in~erests of an iii

, creas'ingly diverse clientele, without violating" 
Title VII or a plethora: of other f~deral employ
ment laws, the board. argued. I .' . . 
· According to the board. the Third Circuit mis

,construed two Supreme'Court decisions dealing 
with affirmative action as holding: that unless an 

.' affirmative action plan. is remedhH, it is not per
mitted under Title VII. The two cases are United 
Steelworkers v. Weber, (443' U ,S.· 193 (1979) and ' 
Johnson v. Transportation Agency, Santa Clara . 

· County, (480 U.S.61~ (1987».. , .. \. 

. . Clr.cuits Split. Board. Says 
. In both decisions, the Suprem~ Court approved, 
a.ffi~mative action plans•.but "ne~er int~~ded ,to. 
11mlt" such plans to those that are remedial, the 
school board maintained. The Third Circuit deci- . 
sion "cannot he squared with the [S~preme] Court's 
statements in Weber and Johnson;" the board said. 

.' The board also argued that the Thirdc1rcuit's·· 
. ' decision' is 'at odds with, rulings ifrom the U.S. 
.. Courts of Appeal for the Sixth, Seventh, and 
, Ninth Circuits, "which have sanctioned the con

sideration of'racein' faculty employment deci
sioris without a history of employment discrimi
nation." '.. ., , I· : ' ' 

Finally. the board argued that be,cause Taxman 
would' have had only a 50 percent chance of keep
ing her job even if race had not been taken into· 
consideration in, her layoff. the S:upreme Court 
should hold that similarly situated Title VII plain
tiffs are only entitled to 50 percent of their full 

· back pay. The Third Circuit awa~ded full back 
guing that the Third Circuit's interpretation ,of , . pay to Taxman. The . board maintained that the 

, ' , 
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Third Circuit and the U,s. Court ofAppeat for the .. The Supreme Court's p~blic infor~ation office 
District of Columbia Circuit differ on the matter. told BNA that there is no i~dicatiori at this early'

Attorney General Janet Reno said Aug. 15 that " date of.when the court will'decide whether to~ac
the Justice Department was reviewing wheth~r to' cept or decline the petitio.n f~r review. .... .file a friend-of-the court brief in the Piscataway 	

. ,. 
case, but a DOJ spoke'sman told BNA Nov. 1 that 

Barbara Yuill the solicitor general's office had n,o cpmment on 
. whether a brief would be filed... . . 

End of Section 

In Brief 


" Seattle Contrador Debarred .For Three Years·. 
Pacific Coast Feather Co. has agreed not to bid' 


on future government contracts for three' years 

rather than develop and maintain a written affir


. ,mative action plan as required by an executive 

order enforced by the Labor Department. . 

Th~ Labor D'epartment's Office of·Federal Con


tract Compliance Programs announced the debar-. ' 

ment in a notice in the Oct. 31 Fec!-eral Register.. 


. . . " . : 	 . 

. OFCCP is.part of the Labor Department's Em-' 

ployment Standards Administration thai en

forces statutes that require federal contractors 

and subcontractors to take extra steps to ensure 

minorities and women' are not discriminated 


...:... '.against: The statutes .include Executive Order 
,	112246, which requires companies that are aw@rded 

federal contracts of $50,Q09or more to develop 

and maintain written affirmative action plans.: 


OFCCP said It notified Pacific Coast in March. 

1995 that the company 'had been, selected for.a,. 

compliance review, but when OFCCP inspectors 

arrived, they found the company had not created 

an affit:'mative action plan. After OFCCP issued a 

"show cause notice," the company told the agency

that it chose not to do business with the federal 

government in lieu of.developing and. maintain~ 

ing an AAP. . . . . 


The company; which makes comforters and pil

lows, did not return BNA's phone calls .. 

. The.debarment could be lifted after three years


only Ifthe company can' show It has an affirmative 

action plan. . . , . 



't;~"~ 
, /

ASSOCIATED PRESS '1'/ ,

AP v5058 ra,3exec Texaco-Discrimination,0449 11-04 9:ooa 

Report: Texaco Executives Caught on Tape Usmg Racial Slurs 
. Eds: NOTE contents in graphs'2, 9-iP; a version also on fmanci~l ' 
wires. , 

NEW YORK (AP) - Senior executives at Texaco Inc. were caught on 
, tape usmg racial epithets against minority workers' wbilethey 
discussed destroying documents about a discrimination lawsuit, The ' , 

, New York Times reported today. . . 
, The executives were recorded in August 1994 by a colleagUe,' 
Richard A. lpndwall, who also spoke on the tapes, the Times said. 
The tapes, provided to the .plaintiffs in the ongoing lawsuit, 
captured executives calling black workers~black jelly beansIt and 
Itniggers, II the newspaper said.' " ' " 

Texaco officials said they had not heard the tapes', and didn't' 

know if the words in the transcripts were eversaid; , 


Andrea Christensen, a Texaco lawyer, said the ~ompany was 

"shocked and dismayed" by words attributed to the executives. She 

said they were Ita clear violation of Texaco policy." . 


Texaco has said that it hired alawyer to investigate whether 
,any documents were destroyed. ' ' . 

Lundwall, who was senior coordinator of personnel services in 

Texaco's fmance department, told lawyers that he taped some 

meetings with seIl:ior executives without their knowledge to enSure, 

that his minutes were accurate. ' 


In AugUst, Lundwall provided the tapes after contacting 

plaintiffs' lawyers and tellirigthem he had been, fired' from Texaco, 

according to,an affidavit. " ' ' 


In a reference to one key'document, Robert Ulrich, Texaco's 

treasurer, was heard. saying on the tape: "All it could do is get / ......

~. 

us in trouble. That's the way I feel. I would not keep,anYthing./.. 
, During another point in the conversation, Ulrich, who retired . . . . ! 

last.year, talked about the employees who filed the lawsuit. I 
"This diversity thing, you know how all the black jelly bea'{lS , 

agree," he said. . >_... 
"That's' funny, 11' Lundwall replioo. '11 All the black jelly beans 

seem to be glued to the bottom' of the bag:" " ' 
Ulrich; contacted by the Times, said he didn't know anything 

about the maner and declined to comment., ' 
The class-action lawsuit was fil~d by black employees who work, 

in Texaco's finance'department on behalf of 1,500 blacks who work 
at the company. They claimed they were denied promotions and 
advancement opporturiities ,because of their race.' , 

In june, the federal F.qual Employment Opportunity: Commis'sion, ' 
found ,that the White Plains, N.Y.-based,oil company had granted . 

significantly fewer promotions between 1992 and 1994.to blacks than, 
to other workerS. : . 

!he,plaintiffs have asked for sanctions agamst Texaco. A 

hearmg IS scheduled for Nov.. 22.' ' 
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, 	 attorneys. said they would probably we'r~;dealt with'today," agreed

Cou'net-1 Vot " endorse, the council's compromise in court i ACL:U attorney Carol 'Sobel; lead , 	 " " es' this week-but only as a first step.· ," 'counsel' for the plairitiffs. "It's just 
'!This statement that reaffirms equal easier to make the commitment 


I, opportul1ityprinciples. that ,gets you before election day and notputit at
't ~' , LAPD nowhere. They already 'have, that." Rice 'risk...·, ' ,
,: 0 eep, ' , ' ," ,,' '·said:'''If,they've left out all the,things that 
, actually mean' th'e environment will 	 ' ,
" change. this is a 'signal to me that they're Undei' the proposed agreement, , ' - 'G' l' not-serious abOutfixing [it]." ,', 'there is no penalty (or failing 'r'mg ."oa' s," ,',' ,,Supporters of Proposition 209 expressed to meet. the hiring goals ,as long as 

outrage at the'council action., ,the city'and Police Department,are IHi "They made an end-run aroun'd 209 four, pursuing them in good·faith., ;
d 	 . The portions 'of the consent 

, ays before election day .... said Patrick J. " decree approved by the cpunci! 
ByJODI WILGOREN and JIM NEWTON .. ' . Manshardt. an attorney with the Individual .... ust now be, signed o,ff, ,on by the 
nMES STAFF WRITERS .. Rights Foundation. , .. m 

S
, "It's a very obvious attempt to circum- , plaintiffsinthe lawsuit,then return 

crambling to create,' ,new, Police Dep,art~ h for another council vote 'Tuesday. 
vent w at we expect tQ be a certain victo- I Als"o on the ,'do'cke't Tuesday I'S a , ment goa s I for hlrlng and promoting .. 'd 209' " ' · 't' h L I ry; sal. pro- campaign spokes'Noman statu's' con'fer'e'nce I'n federal court 

Women and mmon les. t e os Ange es J 'f N I ' Th " ' " .
City Council has moved to cement ambi-' enOl er e son, 'ey are truly tr~ving to' in which a judge could approve the 
tious hiring targets before Proposition 209 get .'around the voters' will by' curTent compromise as the first 
can knock them down. but did not approve anticipating the victory whOse out- step in a consent decree,' ' 
efforts to impose outside 'limits on LAPD ," ,come they may disagree with, and Lawmakers said they were 
management. enacting these quotas." ' , unwilling to approve the entire 30
'The compromise cut Friday during a2, ,page consent decree Friday 
1{2-hour. closed-door meeting' of the' The council did not'reject any' becauseit gave the ACLU and civil ' 
council would establish new hiring goals for 'proyisions of the proposal. only, rights, organizations' too much 
women and Asian Americans,extend court- ',s~n~ing them back fo,r more nego~:' • ' power over LAPD decisions. ' 
ordered goals for hiring blacks and Latinos, batlon: But its action bodes poorly. , !>mong the items that ha\'e been 
and mandate creation of 'an independent for the' broader approach of, the .. ,' : sent back for further discussion are , 

'unit to investigate discrimination and original proposal, which would proposal!; to conduct attitude sur
harassment complaints, Those goals:will be grant lawyers for' the plaintiffs veys of department personnel; 
part of a package submitted to a federal greater involvement' in, depart- allowing the plaintiffs to re:ltiew 
judge in conilectionwith' a long-standing., mental operations. Supporters of promotion lists broken dow!! by 
discrimination lawsuit against the LAPD; if ,. the full ?ecre~ wer~ unable to get race 'and B'ender; hiring consult~nts , 
approved, the consent Qecree would be 'i ~he req,U1,red el~ht votes to approve' , to conduct training on diyersltyan4. 
immune ,from state law, and would be in, 'I', It, an~ It ~sconsldered ~nlikely that harassment; and specifics about the' 
force for 18 yeats. ",amajonty of.,l;:oun,cll members discrimination unit,' 
, Supporters said the most pressing issue ! would, a.pprove any settlen:tent ,Councilmembers a]so were 
wasto'get council approval on the hiring unlessltls~ccdedb~ck.: ' ' 'uneasy 'about entering into iii 
goals before Tuesday's vote on Proposition Maror Rlch~rd RlOrdan,whohad detaHed settlement, without 
209,. a statewide initiative that would ban ' ,loqbled ,agamst the proposed' , resolving the, question of' finan~ial 
government affirmative action programs. agreemen~, sai~ he was satisfied by damages to the 80-plus plaintiffs in 

o sent decrees ,connected to lawsw th~ cou~cll ~~tlOn, .'" the class-action suit. Officials had 
are exempt from Proposition, 209. Hiring, I th~nk ~~ s a ste~ In th,e right estimated the cost at just imple; 
goals for blacks and Latinos have already directIOn, he sal~. Rlor,dan menting the remedies of the full 
been established by consent decree. but s~ressed that he 'supported the sec- 'decree at $28millibn to $35 million 

, women and 'Asians were only coveted by ,lIops of the p:oposal calling, for, 'over18 yeaJ:s. ' " , ' 
, voluntary programs'of the City Council and st~ppe~ ~up hmng of women 'and ' ','It wOllld be irresponsible to give 
, Police C0n;.mission. Those programs could " minOrities but oppo~ed' ~ecti?ns a blank check on this issue and get 

B
be undone If Proposition 209 passes. , ' . ,that, would have. In hiS estimation. nothing in return;" said <;:ountil

, gi~en too much authorityto outside man Richard Alatorre, who chairs 
Ut the agreement does not include some entities in overseeing the LAPD. the council's budget' committee. "I , 
of the more contentious elements of the, , The council agreed Friday, how- support the idea of it, but we 'cannot 

proposal; such as joinIng plaintiffs' lawyers eyer;, to use t~e' consent decree ,just gin,' an open boo!;; to chose 80 
iT: hiring outside consultants to recommend ,process, to reqU!~e annual recruit- pE'op!e w'S:'JE' thE' ci:::," 

new LAPD policies regarding sexual, ment plan;, for' women, and each 

harassment and discrimination, " minority group, incIudinga special 


"We agree with the goal ofending dis- :budget,and'to' have 'by 2013 a" 

criminatiolf. the goal of endingharassment,"department whose ,ranks reflect 

the goal of ending retaliation, the goal of the gender 'breakdown of the 

making the police force look like the city as ,~county!s work force overall. 

a whole in,terms of women and minorities," ' ,"Wewere able to'get done what 

said Councilwoman Jackie Goldberg, the, we needed to get gone in terms of 

driving force at City Hall behind the decree. ' making sure that .those provisions 

"We left on the table how you get to those that could be affected by Proposi
gOil.lS." 	 " ," ,. tion 209 got passed," said Council
" Constance Rit,e of the NAACP Legal ,man Mike, Hernandez, wh() had 

Defense and Education Fund and Carol' pushed for passage of the, whole 

Sobel of the ACi.U,. two of the plairitiffs' , decree, , " ,


"There, were important issues 
, about recruitment ~nd hiring that 



, 	 , ' IlYNIO<~rOll~W_TOHI'O$T 

Thomas Wood and GlynnCustred are IeadIni the ballot effort, which ther call the california CIvIl Rtctrts Initiative • 

with the best of the American char
acter: to right a wrong," Custred 
said. "But instead we've created an 
apparatus that has led us down the 
path of Ba1k.3nization where, every
thing is decided by race, ethnicity 
and gender." ' 

Civil rights advocates, though. 
said the measure will further inflame 
fears ina state strained by racial teJl-' 
&ions and in economic shock. .. 

. ,~ 

'-- ~,""""'-~-.--- ...:-.-,. 

• 
"There's a very low flash point out 

, 	here," Rice said. "When you pander 
to the lowest primal fears. it's a dan
gerous situation." , 

She added, "How the state reacts 
will depend on who has the most 

. money to support or oppoSe (the ini- ," 
tiative1. That's the sad fact." 

AssemblYman Bernie Richter. a 
Republican from Chico. infroduced ' 

: a similar antt:ilf{irmati».e action 
;: :,' ," 'f~ , ;::' ~ ,:;.~< r 

amendment in the state Assembly 
in early December. His legislation 
would support preferences only for 
economically disadvantaged people 
applying for entry-level positioils. 

"I would prefer that Democrats 
help put this on the ballot and join 
us," be said. "My message to my 
Democratic friends is: Either sup
port it now or be run overby it lat~ 

,er,", , ' ,0 ",', ,',' 

,•, 

f 
I 



IEffort. to Outlaw Affirmative Action 
'\N'* . PI:<;~oted in California 
Q'v~ 


y',\-/~ 


", 	 NAACP Legal Defense and Educa
tional Fund in Los Angeles said, 
"This state is already dan,gerousIy 

BERKELEY, CaIif.-The head~ 
quarters for the California Civil 
Rights Initiative, a measure that 
would outlaw affirmative action. is 
located OIl }.f.artin Luther Kini Jr.
W" , ,
!~ 'iOt 0I;~ see an irony,'" 

says Glynn Custred, one of two 
scholars leading the fight to over
throw the decadefH))d government 
attempt to redress discrimination. ' 
They want to end government pr0
grams that give minority and female 
preference for jobs, promotions. 
contracts and college admissions 
with a proposed state c:onstitutiooal 
amendment 

And traditional civiJ rights groups 
,are taking them very seriously. Cali
,fOmla voters gave the nation a jolt 
from the right last month when they 
passed Proposition 187, which, 
would deny non-emergency medical 
care and education to illegal immi
grants. Now the state cou1d be on 
the verge of doing it again. Conser
vatives hope to place the anti-affir
mative action measure on the 1996
presidential primary baUot. 

'"The tide has turned,- says 
Thomas Wood, executive director of 
the conservative Califomla'Associa
lion of Scholars and the initiative's 

CXHlrChitect. "There is ananti-affir·

mative action issue coming down the 

pike in California that is going to 

make 187 look like kindergarten: 


Noting that voters here are angry 

and worried about their ec:onomic 

future, Constance Rice of the 


po1arized." 'tol-andbeycod. 

society. But we Deed acolor-blind Ie
JIll c:ocIe." 

The authora u the anti-affitmative 
actbl measure arpe that affirma. 
.live actbl coataadiets the 1964 Civil 
Rilbts Act, which prohibited dis
crimination for reasons of color, 
nee, reIi&ion or natioDal origin. In 
.addition, they said it penalizes quali
fied miDorities by tainting them as 
~ quota hires and rarely helps 
the ecocxmUcally disadvantaged. 

"People are reaDy livid about affir· 
mative action; Wood said. "It c0m
promises or distorts the American 
principle that people shouldn't he 
disc:rirninated against on the basis of 
their race, sex, creed or national ori
p." . . 	 . 

He said he believes California', 
potiticaliandscape, in an era of limit· 
eel drums and resources, is fertile 

"There io an 
" 	 "' 

anti-nII:rmative
-U-JJ f, • 

action iooue comin.n
• f!OO •• ~ 

'do the Okwn pI e •••
tl._" io Hoin.n to 
'"""' 0' •~ 

k 187' k I'k rna e ,00 I e 
k'-,1' rte"Illaerga n. 

-co-drafter Thomas Wood 

ground for their populist ideas. Wood 
and Custred are confident that Cali
famia voters, who approved Proposi
tion 187 by a 2-10-1 ratio in Novem
her, are ready to send another 
pawerfuI messace to the state Capi.' 

The measure, wbich bas beeD en
dorsed by the California Republican 
Party, needs 615,000 valid aigna

, tures to qua1ify for the, ballot as a 
, statewide proposition. Uapproved 
by voters, it would bar the ute fI 
ethnicity or aender "Is a criterion 
for either discriminating against, or . 
granting preferential treatment to, 
any individual or group." It also 
Would require agencies to reimburse 

~legal costs of successful plaintiffs. 
-Affirmative action is like the· 

Vietnam War," said Custred, a Cali
fomia State University anthropology 

. '-

. professor. -!'We got into it with" the 
beat fI intentions. It turned into a 
quagmire. Now it's time to aet out. 

"It's reversed Jim Crow," be add
.ed. "We.will never have a coIor~ 

<.": 

"It we get this on the ballot and 
raise the money and support we 
need, the race is ours to lose," Wood 
aid. "I would DOt want to be the 

.	campaign manager for the opposi
tit'II.. Who wants to be opposed to 
equal rishtl.'l" . . 

Civil rights advocates view the inj. 
tiative as a cultural·political hand 
snmade. .. 

"You an call it Willie Horton goea 
. to coIege," said Eva Paterson, exec· 

utive director of the Lawyers Com
mittee for Civil Rights in San Fran
cisco, referring to the television ad 

cturing the 1988 presidential cam-

pai&n in whicb Massac:busettB Gov. 

Michael S. Dukakis was attacked for 


. aIloW!g a c:onvicted teJon. who was 

bIadt. out U ~ "It's.the politics 


of polari:ation. It will re-segregate 
society. 

"I believe affirmative action is 
flawed," she said. "But no one has 
come up with an answer for admitted 
racism." 

Rice, the western regional counsel 
for the NAACP Legal Defense and 
Educational Fund, said that studies 
show that black males continue to 
lag behind white counterparts with 
equal education in terms of salaries. 
Affirmative action is tbe only way to 
bridge that gap and allow minorities 
to break into professional ranks,long 
the bastion of white males, she ssid. 

"This is a door·dosing measure," 
Rice said. ~As long as the statistics 
are 100 percent white and male, no 
one ever raises the question, 'Is 
there anything wrong with this pic
ture?' But as IIOOn as you begin to 
level the playing field and make re
sources available [to minorities], aU 
of a sudden we have a constitutional 
crisis. It's so hypocritical." 
. Custred and Wood caD themselves 

neoconservatives. Their cramped, 
bare-light bulb office resembles a 
warren for university teaching assis
tants. The genial scholars emphati· 
cally rummage through piles of pa
pers, refer to articles and books as 
required reading and speak with rea
soned sincerity. They like to point 
out that their fiercest opponents 

. have beeD unable to caD them rac
ists. 

Wood, whose field is philosophy, 
said he has been denied academic ap
pointments because he is white. "I 
was once told by a member of a 
search committee at a university, 
'You'd walk into this job if you were 
the right gender,' " he said. 

Custred said affirmative action 
threatens the state's educational sys
tem. He and colleagues became con
cerned with proposed legislation, 
which later failed, requiring propor
.tional representation of minorities 
among public university graduates. 
The push for diversity, he main
tained, overshadows academics, Mi
nority students may be bumped up to 
a higher level of college than they 
are prepared for, he said. 

"There are large numbers of un
der-prepared students coming in," 
Custred said. ~Are we going to be a 
remedial institution or an institution 
of higher education?" 

Furthermore, the two academics 
said they want to head off potential 
demagogues who could use affirma
tive action to fuel racism. 

~Affirmlltive action was created 
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Pro-lifers claim 

double standard 

Say Reno turns back on assault 
By Brian Reilly 
THE _"'GTOt< T"""S 

Local pro-life activists accuse 
the U.S. Justice Department of 
"unequal treatment" because 

. federal agents have failed to 
probe reports that a man pointed 
a handgun at demonstrators in 
front of a Southeast abortion 
clinic last week.' 

Four Bible-carrying demon
strators reported the assault to 

.	D.C. police minutes after the in
cident last Friday, but they say 
that, unlike in any of the recent 
threats against pro-choice activ
ists, Attorney General Janet 
Reno has not called federal 
agents into the investigation. 

The FBI and other federal 
agencies have 
joined area 
probes into 
the July fire
bombing of a 
Falls Church 
clinic, and a 
task force of 
federal 
agents mono. 
itors activ
ities of the re- . ----- 
gion's more vocal pro-life 

\\ activists. 
. "We want ,the Justice Depart
ment to make the same commit
ment to this case as they would 
if it were abortion-rights people 
who had the gun pointed at 
them," said the Rev. Patrick 
Mahoney, director of the Chris
tian Defense Coalition. "If they 

. were abortion-rights people, I'm 
convinced' it would have been 
headline news." 

A Justice Departinent spokes
man said yesterday that agency 
policy forbids him from· com
menting on whether federal offi
cials are investigatin& the as
sault.' . 

Jack Humphries, a' Spring
field resident who puts up post
ers of abortion doctors ·around 
the area as part of his "No Place 
to Hide" campaign, says he is the 
victim of a baftUng double stan
dard . 

Agents with the FBI and the 
Bureau of Alcohol, 1bbacco and 
Firearms questioned him 
shortly after somone torched 
canisters of gaSOline in front of 
the Commonwealth Women's 
Clinic July 29, Mr. Humphries 
said yesterday. 

But he has not heard from any 
federal authorities in the week 
since he was standing in front of 
the Hillcrest clinic in Southeast 
and "stared down the barTel of a 
gun." 

Mr. Humphries, 44, and three 
other members of a Northern 
Virginia pro-life organization, 
circled in front of·the Hillcrest 
clinic last Friday morning in an 
attempt to "persuade" women 
not to seek abortions, he said. 

While talking with the others, 
he noticed a man in a hooded 
parka stepping out of a white car 
parked in the lot in front of a 

. next-door convenience store. 
The man shouted a string of ob
scenities at the demonstrators 
and then walked inside the store~ 

. Mr. Humphries said the dem
onstrators did not reply. But a 
police spokesman quoted a p0
lice report as sayin& the men 
were invovled in a "verbal alter
cation" before the gun incident. 

The three men and one woman 
continued t.al.k.iq in front of the 
clinic and, according to the re
port filed with the .Metropolitan 
Police Department, the white 
car slowly drove past the front of 
the clinic and the man in the 
parka leaned out the passenger 
window and pointed a gun at the 

. demonstrators. . 

DATE: 1/2t;/2£ 
PAGE:~ . 

'. 

http:t.al.k.iq


tlJc 1UaG~ington tintCe 
'AGt: A-I 

perts differed on how quickly Re
publicans will be able to redirect 
the civil rights agenda. House to look 
 William Kristol, chairman of 


at affmnative 

action,quotas 


merit imposed an unprecedented
By Nancy E. Roman quota: It mandated black employ
M_TOt;T'MES eesat aU levels of the bank's opera

tion. advertisements in black pub1Wo House Republican commit
lications and radio stations, and tee chairmen said yesterday they 
marketing to black real estatewill hold hearings,. as early as . 
agents. It also required Chevy~rch, on the Justice 'Depart-, 


menl's civil rights agenda in an Chase personnel to attend sensi

tivity and diversity seminars. .effort to redirect the Clinton ad

ministration's policies on quotas "This is just two examples of the 
· Way the current administration is . and racial preferences. 

reaching to the uttermost points ofRep. Bill Goodling. chairman of 
the galaxy on making quotas the the Labor and Empowerment 

. operative principle of civil rightsCommittee, said the hearings may 
enforcement;~ the IUinois Republilead to amending civil rights laws 
can told a group gathered at a Civil or drafting ne ..... legislation so that 
rights briefing' sponsored by therace-based firing is no longer per

missible. Institute for Justice in the Capitol. 
"We should ... see if we haven't"If the old civil rights leg isla: 
reached a point where the vision tion is not helping. hearings could 

le:ld to legislative *ction." the · of the Declaration of Indepen-. 
Pennsylvania Republican .said. dence of equal protection of the 

Rep. Henry J, Hyde, chairman law is not being distorted in the 
of the House Judiciary Commit name of ideology." . 
tee. singled out two "disturbing de Catling civil rights "a fonnida
velopments" in the Justice Depart ble and emotional problem:' Mr. 
ment's enforcement of civil rights Hyde decried the Clinton adminis
law: tration Justice Department's en

• The Piscataway, N.J .• case in forcement of civil rights law. 
which a white high school business . "We have a two-year window of 
teacher was fired based on her. opportunity to do something about 
race. Under President Bush, the it," he told a group gathered in the 
Justice Department argued that Capitol yesterday at a civil rights 
the teacher was unfairly discrimi · briefing sponsored by the insti

nated against based on her race. tute for Justice. 

The Clinton Justice Department William Mellor, president of tbe 

reversed that position and now ar Institute for. Justice, said the 

gues that race·based firing is per Goodling hearings will be instnJ

missible even when the employer mental in mobilizing public opin

has no history of past discrimina ion against the "activist quota . 

tion. based agenda of the Clinton 


• The Chevy Chase Bank case, administration." , 
in which the department repudi "1'bat will lead to a demand 
ated the bank for not having from the public that these prac
enough branches in predomi tices case and desist," he said. 
nantly black areas. The depart- The Small Business Committee 

will also hold hearints on the roles 
01 set..sides in awards to amall 
businesses. Mr. Hyde bas not yet 
scheduled hearin,s before the Ju
cticiary Committee. 

At yesterday's briefing, c::onaer- . . 
vative politicians and poUcy ex-

the Project for the Republican 

Future, said there is an "un

derstandable' skepticism" about 

whether Republicans wiD do any

thing to move.away from quotas. 


I He said President Nixon 'commit

ted to fighting quotas but did not. 

President Reagan also made stabs 

at stopping quotas, but ultimately 

"let society slide down the same 

path we'd been on." Mr. Kristol. 

former chief of staff to Vice Pres

ident Dan Quayle, noted that the 

GOP's "Contract With America" 

does not address civil rights. 


· "Critics will say this is just talk, 

but the political will is not there," 

he said., .; 


But be said'time has shown that 

affirmative-action schemes 'once 

,intended as' temporary remedies 

to past discrimination have failed. 


· "Also, the extraordinary election 

was a referendum on big-govern

ment intrusion into day-to-day 

Uves of Americans," he said. 


Clint BoUck, vice president of 

the Institute for Justice, said Re


',publicans haw' lacked acoherent, 

· forward·looking agenda. . 

"For too long Republicans have 

been paralyzed by fear and guilt 

into retreating from thei;' _ co.re 


p!inciples:: be said. "If they per

Slst~ they will miss a golden Oppor

tu~llty not only to claim voters 

ali«:~ted by divisive civil rights 

poliCIes, but, ~ore. imPOrtantly, to 
 •expand and dIversify their base." 

I . A host of conservative and lib
e~rian POlicy analysts offered 

I gwdance to Congress yesterday. 
.. Linda Chavez, executive direc

lor of the Center for Equal Oppor

tunity, said the problem with 

affirmative-action plans is that 

they do not benefit society's disad

vantaged. 

';Tbe,.: ~efit educated. middle
c .ss DUnonties like me and my 

children who without those pro

~s.C?uld also SUcceed:' abe 


, S8l~••adding that foreign-born mi
DOnties can qualify for achoJar
ship programs at state universi
ties. 

"We need to be honest about 

that," abe said. MAre we wi11int to 

compromise OUT principles to help 

people who can make it on their 

DWD?" 

Abigail Themstrom, policy ana
~t at th.e Manhattan Institute. 
18id ~stric:ts drawn to elect mi
norities to Conaress are also bad 
policy.. She ~d they benefit black 
and HispaniC politicians not black 
and Hispanic \'Uters.· • 



" . . " ...~. lu,slJt!laltd Press' .. 

In New Hanipshire to announce formation of a Presidential campaign committee,lI:amar Ale~a~der 
shows an envelope containing registration papers to be mailed to the Federal Election CommissIon, 

Ex-Gov. Alexander Moves Toward '96 Run· 
By creating a committee and,reglsterlng It with 

the Federal Election Commission, Mr, Alexander
Spet:lollO TtI~ N~\11 York TilY'!'!1 

BEDFORD, N.H., Jan. 17 - Former Gov, Lamar can begin raising campalgQ money and would be Alexander of Tennessee today announced the lorma eligible lor Federal matching lunds If his spending tion 01 a 1996 Republican Presidential campai~n were kept wlthlll specified limits during the primary
committee, season. I· . 

Although he stopped short 01 lormally declaring In his speech, Mr, Alexander, who was Educa
his candidacy, the 54-year-old Mr, Alexander sound, tion Secretary in the ·Bush Administration, said it 
ed veri much· like a candidate in a .speech here, was time lor the Government to give more contralto 
saying he had come to New Hampshire, long the the states. He advocated a part-time Congress, made 
state with the earliest Presidential primaries, be up 01 Citizen-lawmakers who. e~rn their Jiving at 
cause it was "the traditional pla·ce ·to start a Presi home and spend only six months 01 the year in 
dential bid," . Washington, I 

A GrandParty as Gov. Bush Is Sworn Inl 

By SAM HOWE VERHOVEK 9,000 01 his closest Iriends, 

F,ormer President George BuslJ 
AUSTIN, Tex" Jan, 17 - George and his wile, Barbara. sat beaming 

Walker Bush· was sworn in as Tex
·as's 46th Governor today. vowing to 
· "use every resource at my disposal 
· to make the Federal Government in 
Washington heed this simple truth: 
Texans can run Texas." 

The 48-year-old Mr, Bush. only the 
state's second Republican Governor 
since Reconstruction, strode to the 
podium under raised swords and the 
six flags of Texas with his wife, 
Laura, followed by his twin teen-age 
daughters, Jenna and Barbara, Lat
er they celebrated with a parade, 
three inaugural balls, a ·barbecue 
and a Mexican-styie luncheon on the 
State Capitol grounds lor roughly 

LEGACIES 

Fathers ' Footsteps: 
Other Political Families 
. George W, Bush, the new Governor of 
Texas, is the first Presidenlial offspring to 
be elecled governor of a state. In addition· 
10 Mr. Bush, there have been one 
President, two Senalors and six members 
of the House of Representatives whose ' 
fathers were PreSIdent . 

FATHER SON 

John Adams 

President, 1797-1801' 


In ihe front raw of the podium as 
their eldest son was sworn in, .. 

Governor Bush's predecessor, 
Ann W, Richards, the DemQCrat 
whom he ousted'in November's elec
tion, wes not ·present at the swear
Jng-in, an absence that aides to her 
and Mr, Bush said was customary 
for departing governors, Mr, Bush, 
praised her in his speech lor giving" 
"heart to those who bailie adversity. 

, and hope to those who wonder If 
opportunity is limited," 

Ms, Richards, ·who vacated the 
Governor's mansion last week, was 
in California today working on fu

. ture plans that are expected to keep 

John Quincy Adams Charles Francis Adams 
President, 1&25-1829. Representative, Mass,,'1859-1861 

WIlliam Henry Harrison John Scott Harrison· 
President MarCh 4 Representalive, Ohio, 1853-1857 
April 4, 1841 

John Tyler 
President, 1841-1845 

David Gardiner Tyler 
Representative, Va., 1893-1897 

John Ouincy Adams 

John Qulnc), Adams· 
. Senator, Mass., 1803-1808 

,President, 1825-1829 

Representative, Mass., 1831-1848 

William Howard Taft Robert Alphonso T alt 
President, 1909-1913 Senator, Ohio, 1939-1953 

Franklin Delano Roosevelt 
President, 1933-1945 

Sovtce: 'Facls AOOU1 /he Presidents, ~ Joseph Nsrt1srt Kane 

Franklin Delano Roosevelt Ir_ 
Representalive, N.Y., 1949-1955 

lames Roosevelt 
Representative, Calil., 1955-1965 

her in the public eye, on the speech 
circuit and in television com mer
'dais. She says she has no Intention of 
running for public ollice again. I 

Alter acknowledging his family, 
Governor Bush Introduced flve "sp<!
cial guests," the Mexican Governors 
of states along or near the Texas -===============-
border, I 

"Their presence is a clear sign of 
: the importance of the relationship 

between Texas and Mexico," Mr', 
Bush said,. "Friends bring out the 
best in each· other. May our friend.
ship bring much good to both 01 our 
countries," . . I 

Mexico gets about hal! of all Its 
American imports from Texas. Dur~ 
ing his campaign. Mr, Bush repeat-

ledly emphasized his s;ate's econom
ic and cultural links to Mexico and 
said he would oppose any measure 
like California's PropoSition 187 
aimed at cracking down on services 
to Illegal Immigrants, I 

Minutes' belore Mr_ Bush· was 
sworn in, Chiel Justice Thomas~, 
Phllhps administered the oath to the 
popularly elected Lieutenant Gove~- professo; 01 government at the U~i- . 
.nor, Bob Bullock, a D.emocrat W~? versity 01 Texas at Austin, "This guy 
has broad powers under the state s is more likely to be a moderate cen
constltullon, Mr, Bush and Mr. Bull- trist than a lirebrand." ' 
o,ck WIll have to negotiate a poten: The Invocation at the noontime 
tlally thorny agenda in the. coming swearing-In was delivered by the 
weeks that Includes everything Iro~ Rev, Billy Graham, Alter the serv
a welfare overhaul and school h· ice, Mr. Bush held a private luncheon 
~:clng to a co~rt-{)rdered Congres-. at the Governor's ManSion and then 

.. al redIstricting plan, , . I attended an inaugural parade down
Today's·inaugural marked the be, town, 

ginning 01 a new era 01 political Among those In the crowd today, 
ascendancy lor the Grand Old PartY, dressed in his trademark 10-gallon 
in Texas, For the first time, the hat, was Clayton Williams, who nar
Governor and two United States Sen' 'rawly lost to Ms, Richards four 
ators are Republicans,· years ago in a memorably raucous 'I: 

- . .... . campaign that made last Novem-
In his brief speech, Mr, Bush ber's encounter seem downright 

oflered no ~pecillc promises, al:. genteel by comparison, "I made 
though he saId he wants to usher In ." . 
an era of "personal responsibility:' ~Istakes, said Mr, Wllham~" 
And he suggested ·that changing J a West Texas oilman, "I:ve drilled 
wellare system that "diminishes dry holes belore, You make them, 
personal responsibility and rewards you fill them and you go forward." 
illegitimacy" would be a tOp priori! At the inaugural balls and at a 
ty, . gala Monday night, titled ·"What 

"For the last 30 years. our culture: 
'has steadily replaced personal re
sponsibility with collective gUilt," he 
said_ "The new freedom Texas seeks 
must be matched with renewed per
sonal responsibility, The very luture 
of our SOCiety depends on it." 

The new Governor also contended 
that Federal requirements were too 
burdensome on the states, and he 
vowed to light for tort revamping 
that would bring a halt to "junk 
lawsuits that clog our courts and 
threaten our producers." 

.._._
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Texas's new 
Governor 
emphasizes close ties 
with Mexico; 

lvIr, Bush, who has resigned his 
position as managing partner of the 
Texas ·Rangers baseball club, has 
never held elective office before. 

"He doesn't have much of a track 
record, but it looks as if his style is 
ctoser to his lather than to Newt 
Gingrich in the sense that he's taken 
relatively modest positions on a lot 
of issues" said Bruce Buchanan a 

Texans Can Dream. Texans Can Do" 
(a line Mr. Bush used over and over 
on the·campaign trail), country was 
the dominant .music lorm, Among 
the entertainers were the Dixie 
Chicks, the Oak Ridge. Boys, the Gee
zinslaw Brothers, and Johnny D and 
the Rocket 8S's. 

Asked on Monday if he had taken 
dancing lessons to prepare for to· 
day's celebrations, Mr, Bush said· 
only: "The last time I danced wail 
when Lgot married, This will iJethe 
last Ume I dance lor probably ali:· 
other 17 years," . 
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'~:::'='==~Affirmative Action Challeng;:-- AJustice suggests' "n' 

Seems to Perplex High Court . that the Court may 
be unable to decide ,., .. 

By LINDA GREENHOUSE 
SpCt'il.! 10 The New.Yat/( l'imt'J 

WASHINGTON, Jan. 17 - As a 

vehicle for a major Supreme Court 

pronouncement on the constitution

ality of Government-sponsored affir

mative action, a case that came be

fore the Court today appeared an 

unlikely, even a poor candidate by 

the end of an hourlong argument 

thaI len some of the Court's strong
est opponents of affirmative action 

visibly frustrated. 

"We 'may have a case here in 
which we can't deCide an issue we 
thought we were going to decide," 

. Justice Antonin Scalia said at one 
point after Solicitor General Drew S. 
Days 3d, defending the highway can
struction program at issue on behalf 
of the Clinton Administration, said 
the case might not properly be be
fore the Court. 

Based on the Constitution's guar
antee of equal protection, the case is 
a challenge by a white contractor to 
a Federal program that offers a 

'financial bonus to general contrac
tors on Federal projects who subcon
tract part of the work to small com
panies that have been certified as' 
"disadvantaged ' business . enter
prises:; 

The' white-owned construction 
company, Adarand Constructors, of 
Colorado Springs, underbid a His-
panic-owned company by $1,700 on a 

• $100,000 	Federal highway guardrail 
project in southwestern Colorado. 
But Adarand losl the job because the 
general contractor chose to earn a 
$10,000 bonus by hiring the'''disad
vantaged business:: the Gonzales 
Construction Company_ 

Under the Federal Small Business 
Act and a 1987 Federal highway law, 
the category of "disadvantaged bus!
ness enterprise" is not based' exclu
sively on race and can include white-
owned . companies. Companies 
owned by members of raCial and' 
ethnic minority groups are- pre
sumed to be "socially and economi
cally disadvantaged," although that 
presumption is open to challenge as 
'applied to any particular company. 
Adarand did not bring such a chal
lenge but went to Federal court with 
its constitutional case instead, chal~' 
lenging what it described as an un
constitutional preference on the,ba-, 
sis of race. 

Two lower Federal courts in 'Colo
rado ruled against the company on 
the basis of Supreme Court prece
dent. So when the Justices agreed 
last September to hear Adarand's 
appeal, the constitutional and practi
cal stakes were obviously substan
tial, not only for Adarand' and the 
small business contracting program 
but for the increasingly tenuous un
derpinning for. Government-spon
sored affirmative action in general. 

Support on the Court for affirma
live action, never enthusiastic even 

A sweeping ruling 
appears unlikely in 
a case challenging 
racial incentives. 

when the Court's 'membership was 
markedly more liberal, has dwindied 
to the vanishing point over the last 
five years. Minority set-aside pro
grams aqministered by state and 
local governments must meet strin
gent tests under' a 1989 Supreme 
Court de,cision, City of Richmond v. 
Croson. Federal' Government' pro-, 
grams have remained subject to a 
less exacting standard of review, but 
the Court's willingness to adh~re to 
those precedents is open to substan- _ 
tial question. 

' But the moment 'Of truth for Fed
eral affirmative action may not yet 
have ·arrived. The argument today 
made clear that the Adarand case' 

,has procedural problems and factual 
idiosyncracies that threaten either 
to derail it or to produce a deciSion of 
less than sweeping significance. 

The most obvious problem is the 
question of whether Adarand had 
standing to bring its challenge in the 
first place, since it failed to show in 
the lower courts that the Gonzales 
Construction Company had, been in
cluded in the "disadvantaged busi
ness" category because of race or 
that it did not deserve to be on the 
list for racially neutral reasons: 

Several' Justices suggested' by 
their questions that since Adanind is 
challenging the presumptive equa
tlon of race with economiC disadvan
tage, it should be required to show 

. 
an Issue. 

ward position of arguing that tile: 
Court could strike down ,the Sm<ill 
Business Act program Without diS: 
turbing the Fullilove precedent. ,~:.' 

"But how can you say that?" Jli5; 
tice Ruth Bader Ginsburg asked I'dr:· 
Pendley. "Fullilove involved;)l.. 
straight-out ,~et-aside, with no flex,:i~.:: 
blll!y at all, she continued. "Her-e,' 
it's as flexible as possible." . .';';', 

Mr. Pendley replied that the prime' 
contractor is "economically com:: 
pelled" as a practical matter to 
agree to hjre a minority subcontrac
tor in order to qualify for the bonus, ' 
which can b,e as much as 2 percent ~f.: 
the total contract. He also argued, 
that the law's provision' for chiiJ:' 
lenges to be brought to the design,ij
lion of a minority-owned company as 
a disadvantaged business enterprise 
was "not consistent with the real 
world" because, without subpoena 
power or the ability to gather infor- 
mation, small white-owned campa. 
nies like his client could not make 
such challenges. :,:. 

Several Justices,'including Sandra 
Day O'Connor, whose vote may well' 
control the outcome of the case 
questioned SoliCitor General' Day~ 
,closely about the means for bringing 

challenges. Mr, Days said the regu

latIons for the program listed 2.5 

reasons for removing a company's 

eligibility to participate. He said·thai 

"hundreds" of companies have be~ii 

removed. ,But he could not cite·a 

speCific challenge that had beihl 

brought by a competing subcontrac: 


, tor. . ,:.:.. 
"What limit is there,'if any, to th~ 

Government's ability to use race 'as. 
a p~esumption in its programs7,;:"that the presumption war-ked -;i9' . Justlce Scalia asked Mr. Days, He,Adflrand's disadvantage in this case 

and that Gonzales did not have an. 
other valid basis for its inclusioll,,WI 
the special subcontractor Iist:'The 
Clinton Administration has strong!'y 
argued this point in its effort to mUil
mize the potential impact of the 

' casco ' 'n!' 

Another factor that makes',ii!' 
sweeping ruling less likely is the 
operation of thclaw itself, wh(ch 
does not work as a mandatory slti!· 
asid,e or numeric;al quota. The Small 
Business Act program differs from 
the program the Court considered,.,'i1l 
its most directly relevant precedem:' 
a 1980 decision called Fullilove ·v:· 
Klutznick, in which the Court upheld 
a requirement that 10 percent of the 
money spent on a Federal public 
works program go to companies 
owned by members of minol'ity:' 
groups.. . ;~il;' 

Under the Small Business Act,bY 
contrast, the gener~1 contractors are· 
not required to participate, and rat.:', 
gives 'only a presumptive rather: 
than an automatic preference. , .. " 

William Perry Pendley, the Adllr:_: 
and company's lawyer, had appar
ently made a strategic decision Itllt 
to ask the Court to overrule Ilw" 
Fullilove decision in this case, Ad,I!.r;.. 
and. Constructors' v. Peila, No. .9.'i", 
1841. But that left him in the awk;, 

asked whether the space progra!l'l;, 
with a "critical need for perfection," 
could employ a presumption that 
Whites, because they are generaiJ;Y. 
better educated, should be hired,iIl::' 
though non-whites would be free"to, 
try to prove that they were qualifle'if 

"You're overlooking the remedial, 
purpose" of the contr,acting pro:· 


,gram at issue, Mr. Days replied. ~ . 

said that had a "unique and comp!};:, 

henslve power to legislate to remedy.' 
the. effects of racial discriminatior\;"" 

"No question," Justice Scalia said" 
"but can it do it through race-based' 
presumptions?" 

Yes, Mr. Days replied, Citing th-e 
Fullilove case as a precedent. 

There was one light moment diU:', .. 
ing the argumerjt, when Justice Da·. 
vid H. Souter asked Mr. Pendley to 
identify the "flaw" in the statute' .. 
Justice Souter is a New Hampshii'e 
native who, like his fellow northern 
New Englanders, drops final "r',:·! 
from some words and adds them to 
others. 

Mr. Pendiey looked pUZZled. "E-'(c, 
cuse me, the floor?" he repeated.::;;: 
. No, .flow, Justice Souter said, t~r.r 

lIme In standard English. "Excuse. 
me, It's my regional accent," WI'" 
said, grinning. 
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A Sober Inauguration iJi~xas··· 

Gov. Bush. Stresses Themes.of (, P~r~on~~~~p<>nsihility' and (,Discipli'ne' . 
.," .,:' '.'~":"'" :'"~''''''''''' " ..... ~.:. :." " ' .. ,'." " '., " .•. , . I· 

.,BySueAnne Pressiey,
Washington POst Statt Writer' .. " 

. ~ 
AUSTIN. Tex.• Jan. 17-Ashis 

famous parents watcbed with tears 
.'. pi pride. George We. Bush. son of the 
.former president. assumed a new 
and powerful identity today as gov

· :::tc:. of the nation·ssecon.d-Iargest 
. . 

Bush. 48. a Yale-educated .former 
oilman who likes .to state his prefer
ence for cowboy boots over. boating 
shc;ies, was sworn into. office in a 
noon. ceremony that restored a Re-: . . 

. publicarlt6 the cruef executive's post 

·.th~ driving or hunting licenses of 
"par'ents delinquent!in paym'g' child 

I 
.' supPort. It means crackirigdown'on 

juvenile crime. lowering the age .at 
. which a youth can Ibe ~ed as an 

adult from 15 to 14, creatIng "tough
love academies",opeptedby.retired 

. drill sergeants and adding 3.500 
. ,:,beds ,to the s~ate'sijuvenile,center 

capaCIty. And It mefUls pushing for 
.. .tort reforms :thatwill make it more ... 

.' difficult for. tile angry. aildViIldittixei>. 
to ftle "frivolous lawsuits," '., ':::-~XN;'~~~f

I "'/1:' .'( < 

..•• " . "The~e sh~u1d n?~. be V1~dw~ 'f~':,F 
•.' ;', " ·r:·,R~pubhcanldeas. Ihe S~I !' but> 

;.:rZt;b;~;~~;~::~:~.;=I:~~t~::::£~~;~~~fr~~~:t~~Z~:?!l 

'~popUlar Democra~c Gov. 'Ann':IG,,¢h<~\ alwaY,s-PWlctuiil carld!date,w,hliL ~:-:,{.:thiivin,g~':,~~PMding.e,collpl11,~;\,ahd .... 

:•. ards was seen as potent proof:o{'the· .. ·· gan hIS welbl>lQt.ted,campcugJlJq~·tlt~·· 'one' common· Joke frompolitJclans .' 

': RepublicanasCeridancy· natioriwid~;'>i governorship p~ecisely; one: y,e(lF~o.:;f.this inaugUrafday ha~todo.with the' 

:Bush steered ~1eaI:today ,ofp~san'::i: the day ~f9~ethe:r-J.?v.~ ~l~on.~" tfactB~shwasthe o~y governor in .' 
· labels or boasting. Dec~g himself,,: ~e also "(a]ked abqut. co~tnJe~t. :,; recent memory to enter office not. 
· the "Personal ResponSIbility Go~er-". prayer.,"h~~worl( an<i,th~. ~~ed . facing a l<>onUng budget crisis. 
nor";-a marked con~ast to Rich- > to ~et W~,~hin~ontoheed thissJm~ ,"In his 'determine'd drive to the .' 
ards s colorful·c.elebrati,on fouryears; 
ago of a culturally dlverse~'New. 

"--".;B h 'te ted' hi: .' be' .'Texas us reI ra s.so r, 
.ha.rd-edgedphilosophyfor guicijng 
. the state,t~ough th~last half ()f ·fu,e. 
)990s,: , .. , .... :' 

It was a festive day in Te'xas poij
tics as Bush. Lt. Go,:~ ~b Bullock 

'(0) and, 'the Democratic~controlled 
Jegis/attire joincilhands and pledged . 
a fi"uJtft.!j)aW!ll.alq.pg ~e~ion; ~s.~e. 

.Texas A&M b~d,.play.ed and the m-. 
au~a1 parade, wound around the 
C<:IPit'oI;' an~i as Biish's sp,ecial' 
g~ests.:-,",rangin~fr()m ~vangeli,st . 

pIe truth77' Texans can run Texas: .' overnot-shi • Bu~h fended off 
But mostIyhe talked about responSI-, gh" h P 'tallizin" hi f
bilit . .. c. arges e was capl gon s a y.... ... ' . . lit' 1 d th t'I 

"The very future 6f.6ursoci~ty .1110us po lca name an a. asa . 
deI>E:~4s on it:~ ~e said,':and.,resp<>n- . ,part-owner of the Texas Rangers 
sibilitystartsat home.Itstarts. witIl baseball team, he, had never ?tte~,~-
respOnsible fainilies, Every piece of . ed a, budget heanng! ~r.a legtslative 
legislation that crosses my desk Will '. sessIOn. B~t BUsh:Sjlld h~ has pre-
be j~dged, ,bywl1eth~r.it.k~eps91lI' ~~d, for his ne~ ¥>.~. and It.S respon
families together Safe, arid strong. slbilities as metJcul?usly ~she does 
, ..·If weare to s'ave OuIYOung~-' for everything else~~d has tllfIled to .' 
pIe; we must show then'i.thllt:discl~ some unusual sourc~s for gwdance, 
plineand loye gohand-in-.l1and,..... Some good advice. h~'said. has come 
,It was'atheme thatineshedper- from a biography of Teddy Roose

f¢ctlyWith Jim and JoartGatto~'s velt he is reading, I :'. 
Billy,Praftamtoia.~~or.~~l!.c~NoITJ~.:. vjew of the world, .The Gattons;of For political poirit~rs. he can also 
star of the teleVISIon series. W,alker• 
T,exas .I?ng.er";-:-gath~red· ~~re, to 
·cel~~ra~e., B~~ ~d~~l~ th~,gaJety 

'. \Vas.Bus~s Ul.~lst~nc:e th<It,~~~ a~,ti- ;. 
,~de~e~~:~tlr%~ ~,TelGi~ ,an.d ,Its, 
peoP: ,p, pe,.,' .. h.·.. 

·I[lh.s ·brlef. mauguralspeec .... 
which he largely wrote; Bu!!h talked 
about"cElnsequente~ .. about "disCi~ 

..' " ...., .... ' . 
.pline a~~ ,about renewed pe~sorta1 

~oust6n'---'he's an architect. she"a tum to his family. "Mom and Dad." 
first-class homema~er." he said--; as he addressed th~ fonner presi
are RepubliC39s.whQ ~~tedfo,r Bush._ .. dent and First Lady. George arid 
and although they are not active par- 'Barbara Bush. sat proudly on. the 

responsl~ility"-the~es that fit,t~, . wards of his actions. So many people 

ty worke~sthey fe!t·~~pelled to at
tend the mauguration. ',.; .':.' 

"He speaks for us. he reflects ·our' 
views;"Joan Gattonsaid,''1:ndividual 

. 'bili" ·th·· . ha ·'t·
responsl ty.· ata ~rson so,
accept the consequences and there-

personality. of the highly orgaruzed. 
:,. .' 

..---------,'-....,.;.."'----i;,..:---'-""TT""'I 

. . . ;1.,
,.,'; "CORRECTION ~ .,:I't~:" 
"'. .." ••.. ,.. .,' •.f .....,L 

".. The .<carcPlleI~fu,dge ~I 
brownies. recipe that. ap •.. · , 

. pears on Page E4. oftoday.~.,.. 

. Food Section is incorrect. It 
should call for IIJ. cup of milk. 

, not a whole cup; 

'have'gottenso.far away 'from that 
basic"!" "\ I.,." , , .' 

"AbsoluteIY/'Jim Gatton said, "It's 
somethirig'thewhole:nation needs;" . 
, In the 'Bush view 'of'Texas. per

sona,lresponsibitity meanS local 
school districts,should:'have more. 
control over edticatioli .. Jtmeans the 
welfa~e ,system must be drastica~y 
cut, hnutmg to' two :years benefIts 
paid to women with children older 
than 3. requiring mothers to identify 
the father of each 'child and revoking 

'\ 
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Capitol stage. along lwith Jeb ~us~.. 
. the younger brother who lost his bId 
'N" I ' 

. In " ?vember for the ~ovemorship of . 
FlOrida. and more than a dozen other 
Bushes." I' '. . 
.. .... , .' 

.' '. Also Ul attendan~lwer~ past gov
.' emors of Te~as-lf1cl~cling Demo

crat Mark White anq BIll Clements . 
t?e only other Re~uplican i~ reCent 
history. ,w~o was elected m 1978 
and agam m 1986, ~otably absent.. 
however. was Ann Richards, 

:Rer. office confirbed only that. 
Richards;\Vas away 0California. But 
the hotnun?r, :~f,.t.?~,,:.dClr. ~as tha\I: . 
the f1amboyantf(}nn~emorwas', 
in HollyWood,toi.:lli~oiit6s'com· 
chips coffirhercWthalt will air during ; 
the Super Bowl gain~, 

I 

http:b~d,.play.ed
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.. "cally since the, 1980s, and a majority 
of the justices have made clear in 
various ways their abhorrence for 
racial clasSifications. ' 

As he ijas done in recent cases, Jus
,":::-::---:--:~=~'':'';':':::'' '-'-'" 	 tice DaVidH. Souter, whO sucCeeded

;.J·ustices Show,-' DIvision ··~them=tit~~;;~:
.. 
ter questioned whether Adarand had':On . .' .' . 	 adequately demonstrated that it lost . 

i.· .., • . ' Race-Based Policies,. :'E~~t:~::r= 
~Preferences for Minon,'ly Cottf:.acto~,s Debated.go~'~~~~e~i~~ :~Fc~a~:;: :~:tp~~:

sumption can be, overturned if proof 
.: ' , ' .' "', ;", " emerges that the company has no eoo-\ 

the justices.are til reversing' the ef'; nomic disadvantage; . ' , ';'By joan Biskupic 
WaShington fJlst StalfWriteI',' fects oh .1980 dea~ion ~at'fiist en": ' Hefavorably:coinj>ared the trans·" 

, dorsed f~~ral set·asldes and prompt- portation; bonus to the public works, 
;'. JusticeAntonin Sailia; playing,the ed num~ro.~s ~tate~ a.ndlocaL, programppheldin1980, Pendley said 
,deviJ's advocate ina case yesterday on' gove~e,nts tp ~e mmonty ,p,re,t,e,..r,,7, " it was hard for private fIrmS like Adar
racial hiring,asked whether the feder- ences mcontracting 

,al goveriunent coUld adopt apollCy of .' q>.nflict.o~erthJ vahdi~~f;'~fii~-' ~~~:~::~~~::::th~d~~:~~~ 
preference for white applicants. . 'n;aativ: action ?as been building.na~. "disadvantaged" status. He added that 
. ,Scalia told the government's law- ,tlonwlde and the courtroom was; , ,,-"', ._-
yeftosuppose that the space a.gen- pack~ yesterday. Retired Jtistice a company like Adarand could be 
C:Y. because of a need for perfection, William J. Brennan Jr. a IiberalbUl- pl~ckballed fo~ the effort. 

presumed that whites are more edu- warkwho had. Written' a 1990opin-· ',~a)'s acknowl~dged under ques

c::ated than blacks and would be bet- ion upholding race preferences, was, ti~nmg that he did not kn()w of any 

ter-suited for a job. How would that· there. In·frail health· and using a a. third party that had successfuDy chal- . 

differ from a contracting prograln· .wheelchair, Brennan·was ,stone still: lenged ~ award: . ,.. .. 

thatpresumes~lacks· and Hispanics as he watched thegive-and-take~ ",. ..:r~ C~~f ~ustice WillialI!, H.> Rehn·' 

areec;Onomically disadvantaged?:: The Transportation 'Department qw~~ sq,u~ti?llsa~ut "hy the gov

'Thedifference,'said Solicitor Gen.·' practice at iSsue.gives.moneybonuses ~r:unent .rud'~not ,target s,?all, strug
eralDrew S. Days ill, istliat the pol- to prime cOntractors ,on federal deals· gling comparues, irrespective of race, 
icy presuming. minorities are disad- that subcontract'with'fdisadvantaged" Days said the reality .was that fed~ral 
vantaged-which he Was defending .COinpanies. The undei'Jying poliq- pre- p~e~eI1t dollars were not gettmg 
yesterday';"is"attempting to reme- . sumes that blacks; Hispanics, Ameri- ~o mmonty fmns that had been sub
dl' racial discrimination." He emphlr, can fudi3nsandAsia.ils'are "disadvan- Ject to historic discrimination. 
sized Congress's "unique and com- ,taged~"Itwas challe'ngedby a . In 1990, when the Supreme Court' 
prehensive" power· to help. the ,white-oWned construction firm that . last upheld a federal race preference. 

"	victims of segregation's vestiges and lost a guardrail project in.theSan juan ·in broadcast licenses, it was by one 
continued prejudice.. National Forest in southern Colorado. vote. Only one member of that five

Yesterday's arguments revealed ... The. company, Adarand. Construe..; justice majority remains, john Paul 
bow divided the Supreme Court is on tors, submitted the low bid but was Stevens. The. four dissenters..,..Rehn
race-based preferences and bow close .' bypaSsed by the prime contractor in .. quist, Scalia, Sandra Day O'Connor· 

favor of a Hispanic firln. By hiring the and .Anthony M. Kennedy, who said 
minority-owned company, the prime, distinctions based on raCe are danger
contractor made an extra.$10,000 ous-are still on the court. Clarence.SUPREME COURT 
from the. government. . . . ' Thomas, who'came onto the'courtinCALENDAR' ,1darand's laWy~r, William PerrY 1991.. opposes affirmative action. 

. .,', Pendler; told 'the Justices. ,yester~y A decision in the case, Adarand 
.' ., ThI!Su~Qnirl wiil hear . ' ~~ po.Jicy,' was" based on"an'Unpe.rmJS- Dmstn«:·~r." ". D"";n' I'S eYT'lPrted by , 

.'. omJ afgumeitttoday from 10 a.m. ' bl' cial th 	 W " " ....,.... ~Y"'~ 

.. ,to noon in the foUftWing cases: . ., Sl. era .' s~er~otype .. at Violated. late jWle.· .." . 
NoS. 93-1408. 93-1414. 93~1415.' the Co~stitution s guarantee of equal Separately yesterday, the court 

, 'IlIe aJnSt>lidated tases in New Yorlc " " prot~on ofthe laws. ' , ' without corruitent let stand' a child
, State Cooference 01 Btu#! Cross & 81u,,' " Days argued that the program an~ h 

Shie,kI PlanS v. The TrtWeI-lnsu'-~.' ; 'm;g' from' ,a ·1978 small' b' la' • pornograp y conviction in a highly"'... ........, • usmess w IS bli ized '" lvin' 'd ' . 
, Whether federallawrelatlrig to ' ",.:a cons,.,titu,tional effort tocompensa·' te pu. c case ~vo g VI eotapes m' ; ':~:'s=s!u==~~~~~:h~" ,. for ~el1~ocumented discrimination." which the subJects never, appeared 

wasirttended to reduee medical costs' . ", (As an assistant attorney general in the nude., The case, attracted ,great con
andinerease the ability of~r people to ,Cart,'',e,r 'administration, Days· :success'_ ,~esslo.nal scru,,tin,rand natiO,nal, atte.n~ , 
get care. (One hour,) "., ' tion after the Clint dmini trati 

No. ,3,1883. And8l3'On v, Edwan:ti ,:fullY, argued the 1980 case that gave, . on a.. ,s, on 
Whether a state tan reduce certain ;'Congress broad latitude to use racial twice amended Its defmltion of hard· 
weHare benefits by groupingtogetheraU' "en'ten'a to remedy ..I:scnmma'. ti'o'n'.)'. . ,, core pomogr.aphy." 

, 'Slbhng andnon'$iblingchildren who liYe 	 UJ Y rda,inahciusetogether:(Onehour~).,· The court has changed dramati:.. ,este ysactlonmKtWxv. Umt~ 
,., '. ed States left intact a Pennsylvania 

man's conviction for buying videos 
'that foCused on the genital areas of 

, "scantily clad YOWlg girls. ' . , 
The justice Department initially as

'\ serted that the standard used to con
vic~ Stephen V. Knox was impermissiTHE WASHINGTON POST WEDNESDAY,JANUARY 18, 1995 
bly broad, but after great public 
uproar, it subrilitted a brief endorsing, 
Knox's conviction., ' ' , 
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Drug Comeback: 
One Sad Trend 
Lost in Shuffle 
·	HE NEW CONGRESS isn't exactly 

short of things to db, but here's 
one task crying out for attention: 

putting a stop to the backsliding under
way in the national war against drugs, 

Subtly, ahnost imperceptibly, drug 
use is creeping back up among 
r-----~~ America's youth. 

Worse yet, all the 
warning signs of 
bigger problems 
ahead are flashing. 
Use of marijuana, 
often a precursor, of 
cocaine use, is ,up 
sharply among 
teens. ' Simulta
neously, young peo
ple's perception 
that drugs are risky 
is declining, an atti

tude change that usually forecasts, an 
actual upturn in drug use. 

At least one powerful voice is trying 
to persuade the new, Republican·con
trolled Congress to fix its eyes on this 
troubling picture. The voice belongs to 
William Bennett, the former drug czar" 
who has been pressing new GOP mem
bers to get drugs onto at least their 
second 100 days' agenda. His message, 
Mr. Bennett says, is simply this: "You 
cannot ignore it." 

In truth. though, ignoring the prob
lem is what a lot of people, in Congress 
and out, have been doing, Consequently, 
the country is in a position roughly akin 
to that of a drug abuser who may appear 
to be recovering but who actually is ,in 
grave danger of a relapse. , . 

o.ver the last few years. it was possi· 
ble to conclude that, outside of the inner 
cities, broader American society. had 
finally turned the tide in its long bailie 
against illegal drugs. Studies by tile, 
University of Michigan Institute for So
cial Research. for instance, showed that 
drug use among highschool seniors 
declined gradually but steadily through 
the,second half of the 1980s andinJo the 
1990s. Not coincidentally,perceptions 
that regular drug use was risky rose 
through the saine period. 

T 

NOW. THOSE comforting trend
lines have turned; The University 
of Michigan research shows that 

illicit drug use has been rising, slowly 

but clearly, among eighth and' 10th 

graders and high school seniors in each 

o[ the last, two years. ,Particularly 

alarming was the rise found in the use of 

marijuana. Over the. past two to 'three 

years, the' share of students reporting 

use of marijuana at least once in the 

past year has doubled among eighth 

graders, grown by two-thirds among 

10th graders, and jumped by 40% among 


.high school seniors, 
The rise in marijuana use is particu· 

larly 'troubling, because historical 
trends show that marijuana is a "gate- , 
way" drug oft~n leading to other drugs. 
Recent studies by Columbia Univer' 
sity's Center on Addiction and Sub
stance Abuse. or CASA, document a link 
between marijuana. as well as alcohol 
and tobacco, and later cocaine use. To 
put a grim human face on the latest 
statistics, CASA estimates that the jump 
in youthful marijuana use means 820.000 
more young Americans will try cocaine 
in their lifetime, and that 58,000 of them 
will become regular cocaine users as 

Why is this happening? The best 
guess is the broadest one. The country is 
letting down its collective guard.'· OR STARTERS, society generally 
. has' stopped pounding. home the 

theme that drugs are dangerous. 
meaning that a whole new set of young 
Americans isn't getting the same kind o[ 
clear signal their. older brothers and 
sisters did. "The message is getting 
rriixed/' frets Joseph Califano, the for
mer health, education and welfare sec· 
retary and CASA's chairman, "It's 
everything from the fact that we're 

. starting to' see pot come back to the 
movies and the music business. which 
are incredibly important to young peo· 
pie, to .the fact that Jocelyn Elders is 
sending out an ambiguous message." 

Surgeon General Elders has just de
parted, of course. so now it's up to 
President Clinton and his administra
tion to undo any damage her casual 
remarks about possible drug legaliza· 
tion may have done. But the problem is 
hardly confined to the Clinton adminis· 
tration. Congress is equally complicit in 
toning down the anti-drug message.. 

.In the budget he presented for the 
current fiscal year, Mr. Clinton pro
posed spellding $659.2 million on a pro· 
gram to help ensure safe and drug-free 
schools. Congress last year chopped that 
request down by 27%, to $482 million. 

Now comes the new Republican Con
gress. which will be torn between its 
budget-cutting impulses ahd the painful, 
fact that programs to interdict drugs 
and prevent their use cost money. This 

F 

' 
is one area where anti-crime bromides 
alone won't suffice. Some in the drug· 
fighting community are particularly 
worried that, as spending on .federal 
social programs gets packed into block 
grants and shipped out to the states, 
drug-fighting will getpushed tothe back 
of the line of competing claims. 

For his part; Mr. Bennett suggests 
that existing federal and state law-en
forcement money could be used for a 
"targeted. intense effort at closing down 
drug markets in the cities." The first 
battle, though, isn't against drug 
dealers. It's against creeping national 
complacency. 

~------------~--~ 

Ruff to Assist Magaziner 

In TaSk Force Investigation 

Bya W IILL STRF.F.T JOURNAL Staff Reporter 

WASHINGTON - Criminal-defense 

attorney Charles Ruff will help. White 

House aide Ira Magaziner fight a crimi

nal investigation of whether he purposely 

lied during litigation over the White 

House's health-reform task force. 


Mr. Ruff,a former Watergate special 

prosecutor, confirmed that he has been 


. representing Mr. Magaziner, for about 
two weeks and has met with Federal 
District Judge Royce Lamberth, who 
ordered the probe last month. Judge 
Lamberth concluded that Mr. Magaziner 
·wasn't being truthful in a March 1993 
sworn declaration ,when he said that 
all members of the task force were gov
ernment. employees or consultants, and 
that the consultants had no supervisory 
or decision-making authority. 

However, the judge said it would be 
up to U.S. Attorney Eric Holder to decide 
whether Mr. Magaziner lied intention· . 
ally and if so, to charge him with perjury, 
contempt of court or making false state
ments. Mr. Holder's office is reviewing 
the case, Judge Lamberth delayed a 
decision that he said in December he 
would impose on the government for 
misconduct. 

.' Mr, Ruff is a partner at the Washing
ton law firm Covington &Burllng. 

FDA Reduces Time 
For App ving Drugs, 
Biola .cal Products 

• a'WALI. STRF:F:T J,OURNAI. Staff Reporter 

WASHINGTON - The Food and Drug 
Administration said it has substantially 
speeded up the approval of new drugs and 
biological products. ' 

The agency. in a review of its 1994 
performance. said it' approved 85 drugs' 
and· biological products.' which includes 
items such as vaccines. The median time 
for the 62 drug approvals was 19 months, 

. about 20% less time .than the year before~ 


The median approval time for the 23 

biological products was 12.2 months, about 

half the time it took for similar approvals 

in 1993. 

, The agency attributed the acceleration 

to the user-fee program, under which 

manufacturers pay fees to help finance the 

approval process. The program. approved 

by Congress in 1992, got under way in' 

July 1993 and Is paying for the hiring of 

additional FDA review staff. 


A spokesman for Pharmaceutical Re
search and Manufacturers of America, 

, which represents drug makers, said, that 

the Industry believes the FDA Is making a 

"good faith effort" but that milch, more 

Improvement is needed. The group Is hav

ing a news conference today to highlight 

its concerns. 


I__-::-_~-----:====:;;;; 

''ormer Sen. Baker Hired. 

3y Long-Distance Carriers 

By a WIILL STRF.F.T JUURNAI. Slaff Reporte,. 

WASHINGTON - Long-distance tele· 
phone companies hired former Republi
can Sen. Howard H. Baker to represent 
them ina Congress that's moving to 
deregulate potential rivals. 

Mr. Baker is scheduled to announce 
today that he'll serve as chairman of the 
Competitive Lo-ng Distance Coalition. a 
year-old organization seeking to ,dis
suade Congress from rapidly opening 
the long-distance market to competition 
from the regional B~11 companies. The 
Baby Bells, lobbying under the name 
Alliance, for Competitive Communica
tion, say they face enough local competi· 
tion to win access to long distance., 
. Also expected to join the coalition is 
John C. Tuck. it member of Mr. Baker's 
lobbying firm. Mr. Tuck is former Senate 
aide, to 'Mr. Baker who also handled 
legislative issues at the White House 
when Mr. Baker served as President 
Reagan's chief of staff. 

Mr. Tuck and Mr. Baker, a, former 
AT&T Corp. board member, will have to' 
work to keep the long·dlstance coalition 
together. The members, including AT&T, 
MCI Communications Corp., Sprint Corp. 
and a host of smaller telecommunica
tions resellers, criticize each other in 
advertising and don't always see eye-to· 
eye on regulatory matters. 



";
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it National SecurityAgainst Environ 
Staff orter of THE WALL STREET JOURNAL the EPA. Tpe agency, along with a Justice 

How do you sue the government over a Department lawyer, are pursuing an in· 
military facility that's linked to spy planes 'vestigation, he' says; The EPA and the 
and UFOs - but is so shrouded in secrecy Justice Department decline to comment. ' 
that the government refuses to acknowl For years. military officials wouldn't
edge its existence7 confirm that the site evep exists;' recently,

Jonathan Turley, a public-interest law they have acknowledged that some activityyer who teaches at George Washington takes place in the area, but they won'tUniversity's' Na- ' 
say what it is or name the facility.'Militarytional Law Center, LEGAL BEAT 
analysts and Air Force personnel call itis trying with two 1"1.')c:::;;;;;$;;;;;;~pl

lawsuits now pend- I" "Area 51" or "Dre,amland." 
ing in federal court Area 51 lies northwest of Las Vegas on 
in Las Vegas. bone-dry land called Groom Lake, It is the 
They're among only birthplace of cloak-and-dagger technology 
a few such actions such as the U-2 spy plane, the SR-71 
ever filed against Blackbird and the Stealth fighter-bomber.
the Pentagon's say military analysts. They say a new
"black budget" of hypersonic spy plane, Aurora, is beingtop-secret programs. 

developed there now. A cadre of UFO
Six civilian Air Force workers Mr: 

Turley is representing allege that their - enthusiasts_ think the base is also where 
severe skin ailments were caused by expo
sure to fumes from illegal, open·pit bta n· 
ing of hazardous waste at a supersecret Air 
Force facility in Nevada. Aseventh plain· 
tiff. the widow of a former worker, charges 
that the toxic fumes contributed to her 
husband's early death. 

The cases, Mr. Turley says. could 
set important precedents about the extent 
to which national-security privilege can 
be used to dodge environmental and other 
laws, "This case has little to do with 
national security and a great deal to do 
with accountability within the governmen
tal system." he says. 

But because government laWYers have 
threatened to charge his clients with vio
lating laws against disclosing classified 
information, Mr.; Turley hasn't even 

, named the six workers. Referred to in 
court papers only as John Does, they won't 
testify at any trial. The widow of former 
worker Robert' Frost can be identified 
because he's deceased. (According to Mr. 
Turley, medical experts found potentially 
lethal levels of dioxins and dibenzofurans, 

which were among the poisonous com
pounds allegedly emitted at the site,
in Mr. Frost's body.)

Mr. Turley brought two suits, in the 
hope of pitting two government agen
cies against each other;: and in the ensuing 
struggle, imprOving his chances of clear. 
ing his first hurdle - to force the govern
ment to confirm the existence ot the mili
tary base by name. 

"One suit filed' against "military ow-
ciaIs, including Defense Secretary William 
Perry, charges that the repeated burning 
of solvents, plastics. tires and other haz· 
ardousmaterials at the site violated the 
Resource Conservation and Recovery Act. 
The second suit. against Environmental 
Protection Agency Administrator Carol 
Browner, alleges that. the agency, vio
lated the same statute by failing to inspect 
the site. 

"We filed 'two separate actions in 
this litigation precisely because the insti· 
tutional interests of EPA and the military, 
are distinct and in conflict," says Mr. 
Turley. "EPA clearly has an institutional 
interest to inspect and inventory all federal 
faCilities. including black programs." 

Mr. Turley added another factor that 
could boost his case. With helu from his 
clients and a group called the.'project on 

, Government OverSight. he developed what 
he characterizes as a criminal environ
menta] case against the military and its 
contractors at the site and turned it over to 

------~------------

,the' government studies' captured alien 
spaceships. ,',,' 

Mr. Turley's dOllble-pronged strategy 
was snarled, he says, when the' govern
ment assigned defense of both suits. to a 
single military lawyer detailed to the Jus· 
tice Department, Lt. Col. Richard Sarver. 
In a motion filed last week. Mr. Turley did ' 

' ,something rarely tried against the govern
ment: He asked the judge to disqual
ify Col. Sarver and his team of law
yers, claiming that the EPA and the Air 
Force have different and very likely con· 
flicting interests in the cases. 

The question of whether a single Jus' 
tice Department lawyer can represent 
multiple agencies with various interests-
an especially thorny question when the 

' 
government is both the regulato'r and the 
regulated party feeds lntt;> a l.ong-sim· 
mering debate about whether government 
lawyers are subject to local, bar rules; 
Col. Sarver has said- that· h~ is following 
Justice Department internal guidelines, '~ 

,not bar. rules on conflicts of interest. But 
'Mr. Turley has gotten a preliminary opin
ion from the District of, Columbia Bar's 
ethics committee that local rules' cover 

government lawyers and "reject the com
'monly espoused Proposition that the gov- , 

ernmerit lawyer's client is the entire 

government. .. 
, Legal ethicists disagree about how 

conflict'ot-interest rules should' apply to 
the government,but many agree'with Mr.: 
Turley that the consent of the government 
agencies to joint representation maynot 
suffice. ' 

"The judge has to weigh whether 
[Col. Sarver] can adequately ,reJ),resent 

-'both the military and the EPA,without 
,compromising either client's interest or 
the 'cQurt's ability to come up with a fair 

• decision on the merits," says John Dzien
kowski, a legal ethics expert at the Univer
sity of Texas Law: School. ' 

Mr. Turley wants the military and 
the EPi\ to use different teams of Justice 
Department lawyers with a Chinese wall 
between them_ Meanwhile, Col. Sarver has 
tried but failed to get the suits dismissed on ' 
national-security grounds. It's a theme 
that will surely resurface as the cases 
come down to specifics. 

Mr. Turley is proceeding with discov
ery. His single question in interrogatories 
to the defendants asked for the name 
of, the facility. Defendants have responded''? 
by saying only that they "don't understand 
the question," he says. At trial, he plans to 
introduce declassified Soviet satellite 
photos to establish the site's existence. 

,:mental Law 


Affirmative-Action 
Plan Is Assailed 
lit Supreme CouV 

By PAUL M. BARRETT 
Slaff Reporter.of Til>: WALL STREET J (JURN"': 

WASHINGTON - Atop Clinton admin
istration lawyer encountered hostility 

,from some Supreme Court justices when he 
defended a federal construction program
that favors minority road builders. '. 

In oral' argumen'ts, Solicitor General 
Drew Days stressed that as a technical' 
matter, the program under attack benefits 
socially and economically ,"disadvan

, taged" companies, and doesn't amount to 
reverse discrimination against whites., 

But,conservative' members of the high 
_court fIred back that the program hinges 
on race because it aSSumes that blacks and 
otherminorities are disadvantaged. 

Mr. 'Days stumbled when asked 
whether white-owned companies could ef
fectively object to a successful minority· 
owned competitor being classified as dis
advantaged. "You don't know of any" 
examples, snapped Justice Antonin Scalia. 
"That's correct," Mr. Days conceded, 
quickly, adding thal government procure
,ment officers have rejected some minority 
companies that don't need special help. ' 

.The case was brought by Randy Pech, a 
whIte COlorad9 man who installs highway 
guardrails and claims to have lost business . 
because of racial preferences. It has been' 
one of the most closely watched cases of 
the Supreme Gourt's 1994·95 term, and a 
decision is expected by,July. ' 

Unless a procedural issue sidetracks 
the, court, there appear to be at least five 
votes to roll back federal affirmative ac
tion: those of Chief Justice William Rehn
quist and Justices Scalia,' Clarence 
Thomas. Anthony Kennedy and Sandra 
Day O·Connor., , . 

The high-court case illustrates the diffi· 
cult choices' facing the administration on 
affirmative action.' Republicans bolstered 
by' th~ir' sweeping November victory are 

,p!anmng to assault affirmative:a'ction poli
cIes not only in courts -:- a process under 
way for some years - but also in Congress
and the states. ' 

The White House hasn't settled on a 
comprehensivestrateg'y to respond to the 
coming offensive. Some administration of
ficials privately insist that to keep the 

. traditional Democratic baSe of black and 
'women voters, as well as members of 

public-employee unions, Mr. Clinton has to 

fight the antiaffirmative·action· push. 

Other Clinton aides, however. contend he 

shoul~ concede that some programs aren't 

effective or fair and need reform. 


Mr. Days yesterday offered an under
stated defense" lacking any powerful ap

" peal for the need'to use affirmative action 
to ,achieve equity in the marketplace. He 
got some tentative support from the more 
centrist justices. ' 

The construction program at issue pro
vides a: 1.5% premium to prime contractors 


, thatgive 10% or more of their subcontracts 

, to minority-owned firms. Mr. Pech submit· 


, ' ted the low bid for the guardrail work on a 
, project in southwest Colorado, but the job 

was given to a Hispanic competitor. 
(Adarand Constructors Inc. vs. Penal 
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faetlon with a "racial and ethnic black businessman and member unanimously to support tbe !nlfia· relied heavUy on the IanlUage or 
Bv K.L BiUlnasley spoI18 system" supported by a po- - of the University of california five. "Liberals are terrified of it:' the 1964 Civil Rights AcT and' took 
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their measure will help cultivate 8 of afJ'i.nl:ultive action, ety .pan." . "It's a unityinl issue Cor Repub- diet it could be bigler than Pro.,.

6 'colorblind aocie.ty and elJnlinate . "The. American people 1unIe Mr. Connerl, said «hat at il re- lieans, 8 divisive issue for Demo- . osition 130 the tax-revoir initiative'
fi3 racial quotas. But opIJODe:nb at·: never Del a cbance to go into the cent University of Cali£omia crals." $aid Mr. WOod, who wel- . 1hal swept eastward rrom the 
w read, are taldna aim at the.m.ea·. wtk1g booth and say, '1 don' like board meeting it was argued that comes support from "lit)eraf Golden State in the late J9705. But 

sure, slared for the California bal· lhls stuff:" Mr. \\bod said. "One the purpose of alrumatiw action centrists:' such as Sacramento critics see it as • major threat. 
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Tbe Calitonaia CIVll RJgbbflni·: : bea victim of revenediscrimina· tWn,buttopromoteeducationaJdi-', Schrag. . m.aJUngthedistributioooCgoodie8 
. tiative t'orbid8 tbe state to use tioR." . .' wrsity. . . ' "This is more interestina than in societY. more equitable," sSid 
"race, sex. color, etbnicity or Nt-. Someof the initiative,.. mostelo- "It bas become a priti'and of Proposition 187;' said. ME. WJoc1, Eva Paterson of the Bay ArM 
tioaal orillA 88 a criterioa fcJr ei·', qUeDt propoaents are minorities. itself," he said. referrinl to the measure - pused chapterof the Lawyers Committee 
tber· dlllCt'inUDatina qaimJ1. or "Thetimebascomeforchange:' The initiative !nUll get more overwhelminglybyC8l.ifomJawT- for Civil Rights. Miss Pateriilon 
tpUtbIg oret'erendal treatment aald James Co~ of the Black . rban 600,000 signatures to qualify. era in Nowmbel' - tD deoy mo~ 'said the elJeCl of the iilitiati1.-e 

. to, any ~ or IP'WP~ in em- . Education COmntlSlDOI'l or the Los ror the baDot, and this month pro- public services to illegal lmnu· "will be ttl reselP"esate 8OCie~" 
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~ , 1bomad Wood, geCUtive diftc· . . be in the forefront 10 let the world . tred calb their "opening moves on . tion and immigration Iiok," Mr. Holmes NorttIn said Dec. 31 on 
«) turot the OI!Iitbmia Association or Jaurw we are not morally or iDtel- the .chen board," 'supporters Wood said. "People croasinB tbe CNN's "Both Sides'" program with 
C'J Scbolan, and Glynn CUstrecI. a· lectuaUy deficient. We qn see ha\~'t decided whether toaim for border are immediately eUcibJe Jesse Jackson. 
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Black regent favors ending· 
, , 

affirmatiye-actioriprograms 

very diverse student body." taged, disabled older,By Dexter Waugh or an re

...... FRANCISCO EXAAlINER Mr. Connerly said his move was entry student. 

"totally independent" of two cur


SAN FRANCISCO - Ward Con· L Ling-Chi Wang, an associaterent efforts to ban aU state 
nerly, one of three blacks on the professorof Asian-American studaffinnative-action prograIns- a 
University of California board, of ies at Berkeley, said eliminating proposed constitutional amend

. regents, wants to scrap all affirm these Categories "would be devasment by Republican Assembly
ative-action programs in the UC tating in terms of student diver-man Bernie Richter and the Cali-
system. , sity:' , .'fornia Civil Rights Initiative, 
. The issue is set to be discussed written by two Bay Area academ "It would affect the athletic pro: 
at the regents' meeting next,week ics, which would accomplish the grams, the marching band and or· 
in San Francisco, and is already chestra and all those chambersame thing. . 
stirring debate among Mr. Can Mr. Connerly,a Sacramento' groups; the student body will be 
nerly's colleagues on the· board, businessman, was appointed to the predominantly urban rather than 
studentsand community activists. regents in 1993 by his longtime' rural; the disabled will not be able 

"Affinnative action in hiring, friend Gov. Pete Wilson, who two to get in:' Mr. Wang said. "It will be 
ruing, promotion, compensation, weeks ago also called for an end to just so devastating." 
admissions, contracting - I am affinnative action. H~r, Mr. Mr. Connf!rly does not supportsaying the University of California Connerly said he had spoken out "totally throwing this out the doorshould not take factors of race and against affinnative action before without something in place." Hegender and ethnicity into account Mr. Wilson had. favors expanding outreach pro-.in any of those transactions;' Mr. . Regent David Flinn said he be grams designed to increase colConnerly said in an interview. lieved Mr. Cannedy's proposal lege eligibility among minority
"Aff~ative action was prob would be taken seriously, given high school students and "doingably justified 20 agoyears or Proposition 187's overwhelming some other things to insure wewhenever to change the culture of passage and Republican victories move to the next stage."our public institutions," he said. in November. . 


"We've reached a point now of di Mr. Flinn said there was "I don't see this as a step back

minishing returns. because people ."strong probability" vOters would 

a 
ward:' he said. "I see it as a step 

forward."don't subscribe to it." approve the civil rights initiative. 

. By June, Mr.Connerly hopes to "I think the regents have to be • Distributed by Scripps Howard. 
have a formal proposal to phase gin preparing the university for .. 
out affirmative action by a certain that day," he said. "We have to look 
date. But he wants regents to start at programs and see if we can de
the debate now. sign them to be concerned more 

"I think he has a problem:' said with disadvantaged people rather 
Regent Alice Gonzales. "I don't than race, or concerned with spe
have the same problem. I think in cial talents rather than the race of 
many cases youngsters who come . people with special talents. I bope 
from Hispanic or black back it doesn't mean a buge d~ 
ground need to have other things from now, but some departure:' 
than their grades considered, such . H his position were put to the 
as theircontributions to their com electorate, Mr. Connerly said, "the 
munity, what other things have public will vote for it 80 percent, In 
they done, \Vhy were they not at the my view." . 
top of their class - was it because There have been student affirm· 
they had to work? . ative-action programs at UC since 

"I don't view affinnative action the mid-l960s. They vary from 
as allowing people who aren't go campus' to campus ,within system 
ing to succeed into the system. I guidelines. At UC·Berkeley, for in- . 
am not prepared to just dismiss stance, half the freshman class is 
[affinnative action], and 1 don't selected on a competitive basis. 

think the university system is, ei- Berkeley admits the other 50 per


• . ther." . cent on the basis of grades, test ' 

Mark Schlosberg, a junior in scores and 10 other criteria. 


economics at UC-Berkeley, said.: Only one of the 10 criteria deals 

"I'm a white male. I come from a with "underrepresented minor- . 

middle-class family. ... I know ities." The other categories In· 

people from all different sorts of clude athletics, special talents 

backgrounds [at Berkeley). and I such as musical ability. whether a 

think one of the reasons is the ad- . student comes from a rural high 

missiC?~ policy..It ~CI?w,-aaes a school, is economically disadvan

15 
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Court to mull minoritypreferen~ 
By Frank J. Murray 
'!ME -sHINGTQN TIMlOS 

Randy Pech doesn't think the 
'U.S. Department of 'Transpor

tation.should pay 10 percent extra 
to get highway guardrails in
stalled by contractors who are 
black, Hispanic or female. 

Mr: Pech is a white man who is 
general manager and part owner 
of Adarand Constructors Inc. of 
Colorado Springs, which lost a 
$104,800 job to a Hispanic-owned 
form that overbid him. . ' 

Supreme Court justices will 
consider Adarand's' experience 
during arguments this morning 
on a politically supercharged 
affirmative-action case that could 
affect billions of dollars in feder

. ally assisted contracting. 
Former U.S. :Rep. Parren Mitch

ell of Maryland, who says he wrote 
the bill that created the program, 
told demonstrators outside the Suo' 

.preme Court yesterday that he 
fears the justices will overturn' it 
because they have become "a p0
litical mouthpiece for the racists 
and bigots." 

A crowd of 400 to SOO well-. 
dressed protesters carried signs 
that said "Stop the economic 
lynching." 

"We're here ... to demand that 
the Supreme Court stop its ven
detta against black people and all 
the other minorities:, Mr. Mitchell ' 
told the low-key rally. "Racism is 
alive and well, and it sits on those 
seats in the. Supreme Court." 

The court has been inundated 
by legal briefs from an extraordi
nary 22 interest groups across the 
political spectrum. They include 
the Congressional Black Caucus 
as well as a coalition of 14 states 
and the District. The coalition ar
gues for affirmative action in a . 
brief by Maryland Assistant At· ; 
torney General Evelyn O. Cannon. 

The highway subcontract Mr. 
Pech sought for Adarand was a rei
ati vely small job in the remote San 
Juan National Forest, 400 miles 
from Denver. It went in September 
1989 to Gonzales Constroction, 
which charged more, and the gen

• eral contractor got a 510,000 bonus 
for hiring a minority firm as
sumed to be "disadvantaged." 
, Mr. Pech made a federal case 

out of it: 
• He challenged the open-ended 

13-year.old program allowing fed
eral agencies to pay bonuses to 
non-minority general contractors 
for parceling subcontracts to 

Are all nonwhites ' 
'disad~aI).taged,? ' 
firms owned by Burmese, lao

tians, Indians and countless other 

ethnic groups. ' 


• He asked justices to decide 
.whether all minority-owned-and
controlled businesses should auto
matically be considered "disad
vantaged" firms worthy of prefer
ential treatment. . 

,"FormerJustiCe Lewis F. Powell 
'said the day cannot come too soon 
when the government stops judg
ing people on the basis of race. 
What this case will decide is 
whether that· day has come in 
America:' William P. Pendley of 
the Mountain States Legal Founda
tion said in an interview. 

Mr. Pendley said Gonzales Con
struction, which' got the contract 
with the preference in 1989, often 

. wins in straight bidding against . 
. Adarand and doesn't need federal 

help. , . 
Regional programs attackeddi

rectly in tliis lawsuit spend about 
555 million a year in the Western 
states, and the entire federally as
sisted highways program. spends 
perhaps 515 billion a Year, the law
yer said. 

"If the court goes our way. all 
those programs will be unconsti
tutioilal;'said Mr. Pendley, whose 
foundation is representing Ada
. rand for free. 
, Solicitor General Drew S. Days 
III says the program favors "dis

,advantaged status" regardless of 
race, but he concedes that any mi· 
nority contractor filing for certifi· . 

.cation as disadvantaged is as
sumed to be deserving. . 

"Race plays a role in the opera
tion of the clause only through a 
rebuttable presumption that small 
businesses owned and controlled 
by· members of racial minority 
groups are ilisadvantaged:' Mr. 
Days' brief said. 

He said competitora may attack 
that presumption, but Adarand's 

, . 

owners say that would be unwise, 
and futile even if they won.. 

"They don't have the time or ex-' 
pertise or the energy to cballenge 
Gonzales' status and would be
come labeled with a black mark as 
a litigious subcontractor if they 
did;' he said. . 

The government "argues th8t 
bribing a prime contractor with 

.. federal funds to discriminate is 
'less constitutionally offensive 

..•.• than direct c,1.iscrimination by the 
... U.S. government:' said Mr. Pend

ley's legal brief. 
The government also argued 

that Adarand's interest is too nar
row to jUstify attention by the Su- ; 
preme Court. unlike that of Asso
ciated General Contractors, which 
represented more than 200 com
panies in a Jacksonville, Fla., case 
that addressed similar questions 
in a state law. . 

AGC, . with 30,000 contractor . 
members, has filed friend-of-the- : 
court arguments that line up with . 
Adarand's. " " . 

The association's brief says it is, 
"disingenuous in the extreme" for. :i 
Mr. Days to claim that there is no ~ 
social or cultural balancing and : 
that the program is not race- . 
based. . 

''-1 
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By Tony Mauro 
USA TODAY 

Randy Pech stands as a 
prime example of the leading 
political symbol or the day: the 
angry wbite male. 
. 	 Pecb is angry that his Colo
rado Sprin~ business, Adar
and Constructors Inc., lost a 
federal road-building contract 
because be is white, He sued, 
and today the SUpreme Coun 
will consider his case in a cru
cial test of wbether amrmative 
action programs violate the 
civil.rights of wbites. 

"It totally rubs me the wrong 
way for the government to en
aM.IJ"88e discrimination against 
me based on my race," says 
Pech, 40. "We're not allowed to 
discriminate, but the govern
ment does it all the time.to 

Pecb's complaint couldn't 
come at a worse time for civil 
rigbts advocates, wbo point to 
amrmative action programs as 
jobocreating success stories on 
the road to racial equallty. 

Tbousands of minority
owned businesses have sprung 
up, elI&Ible for more tbaD $13 
billion in federal fUnds each 
year. at well at state, local and 
prtvate-sector benelts. 

In Congress and at the Slate 
le¥el- it may go on the ballot 
DeJ.'t year in California - 81Ir-, 
matlve action programs glYing 
minorities an advantage in jobs 
and benelts are under usaulL 
. And at the SUpreme Court, 
which embraced amrmative 
action in the 1978 Bakke case 

:~~~ 

It last came up in 1990 have re
tired from the court. Among.the replacements Is Clarence 
Thomas, the nine-member 
coun's only black member. He 

. opposes racial preferences and 
could tip the balance. 

"This case could s1&nlIcant
Iy alter what bas become the 
largest socla1 engineering pro
gram in· American hJstory," 
says Fred Lynch of Claremont 
McKenna College, author of a 
book on amrmative action. 

"There bas DOt been another .. . 
time in hJstory wben there bas 
been such a signllcant shift in 
the Ideology of the COUJ1," says 
Todd Welcb of the Mountain 
States Legal Foundation, which 
Is representing Pecb. 

The dispute began when 
Mountain Gravel &: Construc
tion Co., prime contractor for a 
federal hlgbway job, sought 
bids tor subcontractors to do 
auarorall work. Pech's compra
ny was low bidder at $102,000. 

The contract went Instead to 
a HIspanlc-owned arm. The' 
federal road program gave 
Mountain Gravel a $10,000 ~ 
nus for glYing work to a "dJsad
vantaged business enterprise." 

-Pech says be mlgbt under
staDd the racial preference it 
minority contractors were 
!ltr'l.lllling in Colorado. But be 
says in his segment or the iD
dvstty. his is the only white
owned Inn lett, while minor
Ity-owned Inns are tbriving. 

. But amrmative action or Bet· 
aside prognuns aetfewer tbaD 
1% of federal procurement· 
doll.a.rs, says Anthony RobiDsoD 
01 the MinoritY BusiDess Enter
prise Legal Defense and Edu
cation FUnd. 

"Absent these prosrams, ml
nOritY businesses wlll DOt be 
used," be says. "You do busi
ness wlth people you are COIll-' 

of whites 

for1Bble with. nat's how it is... 

Increasingly. though. the su
preme Court bas become ~ 

• comfortable with pernment 
! 	actions that show preference 

for one race. In a 1993 vod.ng 
rights case. the court frowned 
on redrawing congressional 
districts solely to boost cbances 
ot minoritY candidates. 

The Ointon adminlstration 
strongly defends the PJ"08I'8ID, 
arguing it benelts the disad
vantaged, DO matter what their 
race - a broader category 
used in an increasing number 
of set_de programs. 

I Welch insists the program is 
based on race and violates the 

i Constitution. He says there is 
. DO evidence any whlte-owned 
'company bas ever been 

I 

deemed disadvantaged UDder 
the road program. . 

Civil rights advocates hope 
! tor a ruling that won't do away 

wlth all rac;e.(Onscious amra 
mative action programs. 

II Pech wins in a broad ruJ. 
log, says Stepben Ralston of the 
NAACP Legal Defense Fund, 
"It's bard to see bow any pro. 

, gram that even thinks 01 race 
I could SUJ'Vive." 
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Since 1978, Congress has said these 
agencies ~hould steer at least 5% of their 
funds-and at the Transportation Depart
ment, at least 10%-to' small businesses 
owned by minorities. 

In the case before the court, Adarand 
Constructors vs. Federico Pena: 93-1841, 
lawyers for Pech are challenging the legal 
mechanism that steers contracts to "disad
vantaged bUSiness enterprises," which are 
defined as those owned by "black Ameri
cans, Hispanic Americans, Native Ameri
cans. Asian Pacific Americans and other 
minorities." . 

To achieve its goal, the Transportation 
Department awards prime contractors with 
a bonus of up to 10% if ~ey in turn hire 
minority-owned firms. . . 

"It works like a bribe," said Denver 
attorney William Perry Pendley, who is 
representing Pech. . , 

Although Pech submitted .a .slightly 

lower bid to build the guardrails along a 
stretch of Colorado highway, the prime' 
contractor won the bonus by giVing the 
work to the minority -owned firm. 

In defense of· the program. lawyers for 
the Clinton Administration say it is targeted 
at disadvantaged businesses and ~t "~oes 
not involve a fixed quota or a set·aslde. 

In his brief, Solicitor General .. Drew ~, 
Days III urges the court to prese~e ~e 

. power of Congress and federal agencle~ to . 
act in an affirmative, race-c9nsclous 
manner," 

It is hard to forecast the outcome of the 
case despite the clearly changed character 
of the court. Where the Supreme Court is 
concerned, four plus one dOes not always 
equal five,. , . " 

"I thirik there is a working majonty now 
to bar most legal preferences based on race, ., 
said Washington attorney Carter G. Phil· 
lips. "But it's a fragile majority." '. - " . 

Most of the uncertainty revolves around 
. O'Connor, who, unlike the other conserva

tives, has voted on occasion to uphold some 
affirmative action. She is also renowned for 
writing "on the one hand. on the other 
hand" opinions' that allow both sides to 
claim victory. ,In 1989, O'Connor· wrote a 5·4 opinion 
that struck down a Iri1nortty set·aside pro· 
gram in Richmond, Va .• and ruled that 
racial discrimination by state and local 
governments should be judged the same, 
regardless of whether whites or blacks are 
victims. This legal standard seemed to 
doom most city and state programs that 
explicitly benefit minorities. ' 

However. she went on to say that in 
extreme cases, where statistics show 
minorities have been excluded from con
struction work, cities ean target funds to 
minority -owned firms. 

Her words in the ease of Richmond VB. 
Croson have spawned a new industry of 80
called "Croson studies." Most big cities 

. have paid consultants to compile data 
showing that minority firms get only a 
small amount of business. With these stud - . 
ies in hand, most dt1eB have maintained 
their efforts to steer some funding~.o busi· 
nesses owned.by minorities or women. 

Still,a broad ruling in the Colorado case, 
perhaps written by Rehnquist, has the 

potential to undercut Virtually all govern· 
ment programs that give explicit prefer. 

. ences to minorities. 
"He's b.;en fighting these (programs] 

since he came on the court," f'hlllips said of 
Rehnquist, a justice since 1972. "He might 
figure the time has come to finally do away 
with them." . , 

Later this year, the court is also expected 
to rule on whether states can use race to 
design electoral districts specifically to 
ensure that minorities are in the majority 
and whether state colleges can useschol· 
arshlps reserved for minority students. 

On Capitol Hill, the new Republican 
majority is also likely to repeal at least some 
programS that have benefited minorities. 

. "We're talking about a broad prohibition. 
. on racial preferences in federal contracts," 
said Clint BoUck. a lawyer for the Institute 
·for Justice; a conservative group that is 
working on the legislative proposals. 

But it is important to note that neither the 
court ruUngs nor the . legislation will 
directly affect affirmaUve action by private 
employers. ,. 

In 1978, the high court iriterpr~ the 
federal job-discrimination laws so as to 
allow preferences in favor of minorities and 
women, and the court has shown no incli
nation to revisit those rulings. , 

,But the Constitution limits what the gov
ernment can do, and the more conservative 
justices have made it clear they do not 
believe explicit raCial distinctions are 
allowed. ' 

As a dhnnayed' Justice Kennedy wrote 
when the court nat:rOwly upheld affirma
tive action in 1990: "I regret that after a 
century of judicial opinions, we interpret 
the Constitution to do DO more than move us 
from 'separate but equal' to 'unequal but 
benign.''' .' 
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lColorblind' Constitution Faces Test 

in Altered Light, by Altered Court 

• Law: Conservative'J'ustices may dismantle affirmative action, Their,' In .Tuiii990, three weeks after the opin

t· '"ton upholding benign discrimination, Its 
tool is a doctrine meantto aid minorities, 

By DAVlD G. SAVAGE 

TIMES STAFF WJlJ'TER 


W ASHINGTON-For two-thirds of 
this century, civil rights lawyers, 

liberal judges and legal scholars contended 
the Constitution was "colorblind," citing 
the ringing words of dissent from Justice 
John Marshall Harlan in the Plessy. vs. 
Ferguson case of 1896.· . 

Refusing to endorse'legal segregation on 
Louisiana's railroads, Harlan wrote: "Our 
Constitution is colbr blind. In respect of civil 
rights. all citizens are equaL The law 
regards man as man and takes no account of 
his surroundings or his color." , 

\In the 1950s. then-law~r Thurgooa 
. Marshall invoked the theory oUhe co~or
blind Constitution when he made his sue- ' 
ceasful attack on school segregation before 
the high court. ' 

Legal diStinctions "made on a racial basis 
or on the basis of ancestry are odious and 
invidious," be told the justices in the land
mark case Brown vs. Board of Education. 

But since the i970s, it has been 
conservative-not liberal-lawyers, judges 
and legal scholars who have invoked the 
colorblind Constitution. They have argued 
that minorities cannot be singled out by the 
law-even if the law gives them prefer
ence. as in the case of affirmative action. ' 

This year, 99 years after Plessy vs. Fer
guson, the Supreme Court may fin~y have 
a solid majority to rule that the colorblind 
principle is the law, regardless of who 
benefits. 

if the 'conservative majority holds 
together. a ruling barring legal preferences 
based on race could affect billions of dollars 
in government contracts, as well as the 
employment prospects for millions of public 
employees. 

Perhaps even more significant. a broad 
court ruling striking down federal prefer
ences based on race could signal a retreat 
from the nation's 2O-year experiment With 

. offieial affirmatiVe action. 

W hile the justices are not reconsider
Ing affirmative action by private 

,employers, some legal experts believe even 
such voluntary programs could be under
mined by a strong repudiation of govern
ment efforts. 

. "~'. 

Begun quietly, under Presidents Lyndon 
B. Johnson and a,ichard Nixon to remedy 
blatant bias and open the doors to minorl
ties affirmative action blossomed in the 
1970s with a series of federal programs that 
reserved a percentage of contracts and jobs 
for blacks, Latinos and other minorities. 

' author, ,84-year-old Justice William ,J. 
'Brennan, suffered a stroke and v.:as forced 

to step down, A, ~ear later, JustiC,e Tliur
good Marshal~ JOmedhim in retiremenl 
Byron R. White and Harry A. Blackmun 
followed after thal, Now, only one ~tice. 

•,John Paul Stev:ens, IS left ~om the milJOrity 
that upheld affll'mative action, 

Colleges, universities and most private'> And the con~ervatives have been bol
employers followed with a variety of pro
grams designed to increase the number of 
minorities on campus or on the job. 

But these programs were originally eon _ 
ceived as temporary measures. And their 
critics bolstered by the conservative polit-
Ical tide, say their time is up. 

',,'


That ~ the majOr questio~ before the. 
court." Bald Notre Dame Uruverslty law 

professor Douglas Kmiec. "Is the Constitu
tion in 1995 colorblind, even if society is not 

there yet? Is it time to say race is an irrele
vant factor in government 

decision -making?" 


The first test will come today, when the 

justices hear arguments on behalf of a white 

road-builder from Colorado, who submitted 

a low bid to erect guardrails along a federaJ 

highway but lost out to Gonzales Construc

tion Co., a Latino-owned firm, because of a 

preference program. ' 


"I'm not mad at minorities, but I don't feel 

the government should be encouraging 

discrimination," said Randy Pech, the road

builder. "This has been happening to me 15 

years, and I don't see It ending." 


But many legal experts think It'eould end 

this year because of the markedly changed 

makeup of the Supreme Court. 


Just five years ago. the high court nar

rowly upheld "benign race-conscious" 


! 
federal programs that benefit minOriUes. 

That ruling prompted a strong dissent 
from four eonservatives, who aceused the 
majority of "welcoming the return of radal 
classifications to the nation'slaWlL" 

"At the heart of the Constitution·s guar_ 
antee of equal protection lies the simple 
command that the government must treat 
citizens as individuals. not as simPly eom
ponents of .• racial. religiOUS. sexual or 
national elass." Justice Sandra Day 

. O'Connor said in dissenl She was joined by 
Chief Justice William H. Rehnquist and 
Justices Antonin SCalia and Anthony M. 
Kennedy. 

stered br Justice Clarence Tho~as, who 
h~ p~blicly en~orsed the colorblind prin
clple m lawmaking. 

"If ~ere w~ eve~, an,oppo~unlty to do 
something, this is It. saJ~ Ohio State Uni
verslty law professor MIchael Rose. who 
filed, a brief on behalf of conservative aca
demlcs urging the court to outlaw official 
affirmative action. ' 

" , 
Minority advocates. looking at the same 

Later this year, the court ls also 
. eXR8cted to rule on whether 
states can use race to design 

electoral districts specifically to 
ensure that minorities are In the 
m~o~andwb~er~ 

. colleges can use scholarships " 
reserved for mlno~ students. 

ehanged court. are worried about the 
outcome. ' 

A ruling in favor of Pech "could doom 
practically everything so that you couldn't 
even think about race," said Stephen Ral
ston, senior staff attorney for the National 
Assn. for the Advancement of Colored 
People's Legal Defense Fund in New York. 
'The Washington-based Minority Busi
ness Enterprise Legal Defense Fund sent a 
memo to Its members last month, saytng 
that "your survival as a minority entrepre
neur and the sUrvival of our business com
munity are at stake." 

For fiscal 1993, the U.S. Small Business 
Administration said, the 18 major federal 
'departments awarded ,10.5 billion. or 5.3% 
of the total. in contracts to firma owned by 
minorities or women. 



ences than to those of state and JocaI 
governments. The court in 1989, 

. with Stevens's vote, stnlck down a 
Richmond. Va., public works ~ 

, that set aside 30 percent of construc~ 
tioo funds for minority cootrac::tors. - I 

Solicitor GeneraJ Drew S. Days m. 
who will defend the federal transpor
tation program today, has empbasizjd 
congressional power in this area arid 
noted that lawmakers found that ec0
nomiC and social disadvantage ''is 
bighly correlated with race." N 

Days said that wtWe the goveiit: 
ment preswnes that certain minon. 
ties (specifically blacks, Hispanics, 
Native Americans and Asians) are eli&
advantaged in this country, that pre., 
sumption,can beovertumed if proof 
emerges that the company has DO s;:; 
cia) or economic disadvantage. ::_~ 

"[C]ongress recognized, ••• t.bJt; 
not all minority group members ba,,: 
equally borne the brunt of racial di9-' 
criminatioo: Days told the juatic:ea in' 
his brief. ~,,; 

.But Pech counters, -It's not up to: 
me to cbalJenge a 'disadvantaged'.,-: 
,tus," His lawyer, 'Wi1Iiam Perry Peo.:; 
clley,added, -He is in the poaition Of; 
~g guardrails. He is not in the: 
position of gathering data aDd enPA-. 
ing in litigation." , 
, Pendley, of the Mountain Sta.,' 
Legal Foundation. is W'IinI the coUrt ' 
to review the federal program with: 
the same strict scrutiny the just:ia8s'. 
have said state and local affirmatiVe· 
action policies deserve. :.:< 

nays argues that the ecGDOniic ~. ' 
aition of minorities, relative to wbito. ; 
bas worsened tbrougb ,tbedecadea.: 
and unemploymeDt continues to aff~; 
.blacks and Hispanics at agreater rate i 
,ibao whites. .... ~:. .': ....' . 

' ..:... 
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Ibe tuA6~ington JlO£it ::~:: ;~-s 
." -urt to Rule" . , "And my, wife and father-in-law "In the broadest sense .•. the d\.AJ laid, 'You ShouJd do something.' ., feet of racism in this COWltry is under 

OnRace-B~; 

Public Policy . 


By Joan Bislrupie 
"aIIincIa> Foot Sqfj' Wriler 

DENVER-Randy Pecb said be ' 
was tired of losing highway construc
tion projects to companies owned by' 
IIispanjcs or blacks even when' his 
~ had submitted the lowest, 
bid. ..' _ .' 

"In the early 19805 when Imt 
fleard 'You were low, but we bacfto: 
give it to a minority company/'I 
flipped," said Pech, 40, who is ~.. 

, Pech manages a guardrail c:on.itruC-' 

tion firm and is at the center of a piv

otal Supreme Court case on govern

ment policies that encourage'

race-based preferences. _ .... . 

The dispute. to be bea1'd "'y,
comes to the hiP court at a time of . 
~ public and judicial appre
henSion aboul rac:e-conscious deci
llions-in contracting and procure
ment. scholarships and other social 
policies. Affirmative action blossomed 
ill the 19605 and 19708 as federal 
lawmakers tried to compensate 'for 
Ibe remnants 01 segregation, preja. 
tIce in the "old boys' network.it aftd 
other attitudes that wre thoqlit to 
make it hard for miDority-oned bUai
aesses to prosper. _'. ' 

. Now, conf1ic:t over such PI'OIl'IIiM 
is building nationwide. Politicians, Ie
spneding to what they perceive-to-be 
Ibe messaae from the moat reoeDt 
eIectioas and opinion polls. am Je. 
IIinkincmeasures that were deeigied 
tD remedy America's ~. f!lnit
..Fears about "reverie discrimina
tion- are at the fore. Some members 
Ill. CangresS have proposed abolishing 
ildenl nee prefere.ncea, and in Cali
inii • CtiI\ens' group is pushing an 
8Ilendment to the state constitution 
tIIIt would end programs that give 
aiDorities and women preference for 
jobs, contracts and college .dmis..... 

PedI quit mlJege in 1976 to hegin 
AdaraDd Constructors with his father 
aDd a friend. Just as he was bu.ilding 
lIP the CcIcndo Sprinp-based firm, 
pvemment programs that disfavored 
ftte men were pining momentum. 
Be aaplaiDed about it "to anyone 
..would tisteD," be said. 

In 1990, Pech submitted a low bid review," the National Association of 
but still lost a sUbcontract on a federal Minority Businesses said in a "friend 
project in the San Juan National For- of the court" brief. 
est in southern Colorado. He then Another group, the National Coati-
IIUed the Transportation Department lion of Minority Businesses told the 
over a poJicy that gives money bonus- justices that ending the highway her 
es to prime contractors that hire "dis- nus program aod otber race-based 
advantaged" companies. Racial aod preferences would have "a devastat
.ethnic minorities are presumed to be ing impact on a major segment of the 
disadvantaged under the program. minority community and the econom-

Pech lost in lower courts, but last ic: health of nwnerous diverse commu
faD the Supreme Court agreed to hW aities thrOughout the nation." 
his tha the . Frank Gonzales. whose Dolores,
oIa~~~~ Colo., 'gUardrail company got the con-
equal protection of the law.. The tract thlt Pech lost. told a reporter 
question is whether Congress was that be aeeded government belp to 
right to adopt, as part of a 1978 get going 10 years ago. He said be 

"started with basically nothing" andImall-business law, a presumption had trouble -tting a.-~;.... and other 
that minority-nm businesses' are c:Ii&- 6- ...........

_.&._.;.ta...... --.I .I___"'-g of --":..1 financial assistance. 
auViIIl 5"'" UCZM:n'W............. Now, Gonzales said, his busiDess is
auu 

aovemment assistance. As set in roo- thriving and ready to compete with 
tioo by the Transportation Depart- both the wbite-owned and the many 
ment, the policy provides bonuses to -~-owned ent............... in Colora
eovemment contractors that subcon- ..-..v."I - .... 

tract at least 10 percent of their work do. By hiring Gonzales, the prime 
to disadvantaged firms. If the bonus is contractor on the San Juan forest pro-
bigger than the difference between jed earned an extra $10,000, or 10 
the lowest bid and the bid of the .t:_ percent, from the government. , 

URI" The ;,,~u.- who bold the balance' advantaaed firm, the general contrac- J .............. 
tor can make more mt\NIIV hi";" .. the of power OD lOOay's court bave 

· my' firm. -,;r .........,.. ' stressed that it is important to treatmmo 
all C··:__ as m'dMduals, not as parta , '1'bis case is very likely to be a ..-;;lID 

turning point," said Susan Low Bloch, of a class. There is no Such thing as a 
a Georgetown University law protes- "benign" racial classificatiClO, Justice 

Sandra Day O'Con.nor wrote in 1990.who: ~~classnm: =:;: in a ctissentina opinion to a decision al
;astices who voted to uphold federal .__~~..J'~.~~~--
racial preferences in the court's last L-..I~_ .licenses She was ~~ 
case 00 the subject, in 1990, have Ie- UlUIIUWIDto ,......... VJ 


tired. But she said. "It's more than Chief Justice William H. Rebnquist 
just the Dumbers. Tbetimes have and Justices Antonio Scalia and Art-
c:banged." 'thonyM. Kennedy. 

Polls show that many whites tbink I "Governmental d.istinc:tiona among 
racial and ethnic minorities DOW have ' c:itiJ:ens based on race or etbnicity ••• 

, the same opportuDities as wbites. A : exact costs and carry with them IJUb. 
Junes Mirror survey last Year. for staDtiaI dangers,- o'Coanor said. ""1'" 
example. said 51 perceDt of the the penon denied aD opportuDity .. 
wbites interviewed agreed with the right baaed OIl race. the dassjfiratiaD 
itatement that equal rights bad been I is hardly beDip.- 'fl' 

.pushed too far. It was reportedly the t The additioIl to the eourt 01 ,Juatic:e 
first time in the eeveu years 01 the: I 1"1--- '"--Aft who abhors nciaI .. of ...1.:'_ bad ._t._ '-'IIIl~ &--.poD that a ~._W~'_H_~' ' classifications. may tip the balance 'to 
en such a position agalnst spedaJ ben- I. rejection 01 the federaJ bonus pro;. 
efits for raciaJ minorities. gram. Further. the other Dew justioo 
•Some federal courts recently have a-David H. Souter, Ruth Bader 

gwen greater ac:rutiny to'such pro- . Ginsburg and Stephen G. 8reyer~ 
arams. Last October, aD appeals are collectively more CODIe1"YItiv!= 
court rejected a University 01 Mary- . than their' predecessors. who in the 
land acbolarsbip program exc.IuaiwIy 19708 and 1980& helped shape pubJic
for blacb. . _c-. em racial ......tereoces. '... 


The trends have civiJ rigbta Ictiv- .........rhe ninth •• Joim Paul Ste
. ists and minority cootractora uneasy veus. bas been a swing vote. beJpiDg
about the Dew case, A.t.kz",IflI eo. ' to set a standard of more judic:ial def
IIn1d1M .. P'" . erence to coogresaiooa1 racial ~! 
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Tribe Sues to Expand 
Hunting andFishing 

MADISON, Wis., Jan. 14 (AP) 
The Menominee l!ldians have, filed a 
lawsuit in Federal District Court 
here, seeking clearance to hunt and 
fish on nonreservation land '-under 
tribal law rather than state rules: . 

The suit was filed on Friday. 
, Tribal rights off reservations have 

been revived in r~ent years for oth
er Indians, leading to confrontations 
with non-Indian sportsmen, who are 
more restricted by state laws. 

The 7,OOO-member Menominee i 
tribe said it had received rights to 
hunt and fish off its reservation in 
eastern and central Wisconsin in 
treaties with the United States Gov
ernment from 183J'to 1854. 

·Bruce Greene of Boulder, Colo., a 
lawyer for the tribe, contended that 
the rights remained in' effect and 
that the United States Court of· Ap
peals for the Seventh Circuit upheld 
that principle in 1983 for the Chip
pewa Indians of Wisconsin. 

The Wisconsin Attorney General, 
James Doyle Jr., said he expected to 

' .. 
dispute the Menominee claim in 
court. 
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tWeHare Dehate·Movesto Capitol Hill 
:As Hearings Open, RivOJ Plans Vie to Remake Decades 0/Social Policy 

By Barbara Vobejda 

IIldJudith Havemann 

............ s..dfWrilen 


Fresh &om a meeting with cOn

:pessicmI leaders last week. Wi&

:CCDSin Gov., Tommy G. Thompson

-00 swept his arms from Jeft to right,

:aestm'inI to show the dramatic shift 

. that bas taken place in the debate 

'over bow to rebuild America's wei· 

:fue system. 

: "We made a light-year of advance . 

in the last three months,- Thompson 


'said. "I never thought I would see ' 

:the day.". 


As Congress opens its hearings on 
welfare refann this moming, the dis


:cussion bas moved' far beyond the 

,changes proposed by President Clin

ton last June, driven by the Republi

, can eledoral victory and a bipartisan 

recognition of the popuJarity of the 

issue. 


The contentious fight that lies 

ahead is over deeply held beliefs 

about the role of government and its 

treatment of the nation's disadvan


,taged popubtion. CongressiOnal Re- publicans want not only to cutcosts. 
but create poticies that diSCOW'lge 
welfare dependence and attack what 
they see as a national crisis-the in
crease in out-of-wedlock births. Re

'Jll:lbIicans. however, do not agree on 

the best way to accomplish this. 


Governors like Thompson argue 

that they know best bow to accom

pIisb these goals and that Washing

ton abould tum over the money to 

them with few strings attached. ADd 

CID the sidelines are the people who 

began this debate, President Ointon 

IDd the Democrats. who are strug

gling to secure a role in the process. 


Whatever the outcome. the de

bate that begins before a House 

Ways and Means human resources 

subcommittee is itself historic. a 


, wholesale rethinking of four decades 

of social policy. Prompted by 1fOW

ing welfare roUs and increasing 

costs. elected leaders across the po



state contracts, over more b.iBhlYWILLIAM RUSHER1 qualified individuals and groups 

h? 
whose only sin was being white.c;an this "quotas," or "8f.6rmative 
aetton," or "reverse discrimina· 
tion," the net result is that less qual. 
Uled people are often favored over 
others simply because of the color 
oItheir skin -exactly the outcome 
that Hubert Humphrey swore was 

perc. 
impossible. .Dwindling'J!, 

That is why an initiative is make 
iDa its way toward the Celi.f'onUa

populan·ty . ,ballot in 1996 whose operative 

W
, paragraph reads: "'Neitberthe State 

01 California nor any ofits political 
, subdivisions or agents shall use 

en the Civil Rights Act . race, sex, color. ethnic:ity or nation
'of 1964 was passed, crit al origin as a criterion for either 
ics warned it would Dot discriminating against, orIJ'&DtinI 
merely outlaw ~ preferential treatment to, any indi

nation against racial and other' , vidUal or group in the operation of 
minorities but would be ,used to the State's system ofpublic employ. 
favor blacks (for example) over ment. public education or public' 
more highly qualified whites. contracting." ' 

Sen. Hubert, Humphrey and Polls indicate that such an ini
other proponents of the act swore tiative is likely to be overwhelm· 
up and down that it would do no ingly popular with voters 01 both 
such thing: that, on the contrary, its auUor parties and even of varying 
wbole purpose was to render Amer akin colors. Tbe California Repub
ica "colorblind" - i.e., to make sure lican Party endorsed the initiative 
that race would no longer be a fac unanimously at its last convention. 
tor in such crucial fields as employ Recently Gov. Pete Wilson spoke 
ment and college admission. approvingly of the general princi

The subsequent history of civil ple: Even at the national level, 
rights in America makes it clear Republican leaders are beginn:ina
that. on this point at least, the act's to recognize that this is an i8aue 
critics were right and its propo whose time may well have come. 
nents wrong. Privately, on the other band, 

First, the courts quickly' (and Democratic political leaders are . 
~tly) ruled,that,!pecific, demon- terrified - and with lood reason. 

For if~ initiative appears OIl the 
California ballot in 1996, it wiD split 
the Democratic Party from ,crotch ,

Republican leaders are , to chin. 'The party'a g;:.f'Nsioaal 
black spokesmen will the ~ . beginning to recognize posal with their last ounce of 
breath, wblle white blue-collarthat this is an issue workers (many of whom bave 
already felt the lash of"reverse diswhose time may weU 
crimination") will JWXlIDize it 18 
their salvation. 

Tbeoreti.caDy, the initiativecould 
appear either on California'll pri· 
mary ballot. in the spriDg 011996, 

Itrated instances 01 bias could be 

have come. 

or OIl the pmeral election ballot in 
remedied by consCiously fawrins November 1996. Need J I8ll you 
members ofthe group cIiscriJ:Dinat 'wbicb the Democrats dread 1IIIGl'e? : 
ed against until the results 01 bias II this popular counterattack OIl a ' 
were statistically eliminated. Notb ~::n:eaPOD of the Dberal 

..es' coalition" isOIl the bal·iDa W1"ODI with that., .' 
lot tor the November eIectioa. it 

decades, many iDstitut10ns (state 
But then, over a perIod of 

will eneJ'Iite the state's CODIeI"V'a
and municipal governments. uni· tM! 'W.IIiDg blocs predsely..Prapo. 
versities, and private businesses, iitiOll 181 (cu1.'tiDg weJtare beDdIa 

. amona others) began to favorvari· tor Ulepl aliens) did Jut ,.,.' 
GUS minorities even thoucb then 
was DO specific evidence 01 prior 
discrimination. Blacks. in particu-. 
tar. were favored in obtaiDinastate, 
municipal, and private jobs," well 
as in admiSsion to coIleaes and uni
versities. and in the ~ 01 6/". 

And California is the 800-pound
anrWa ofpresideotial politics, with, 
out wbicb the Democratsdon't have 
a prayer of winning the White 
House in 1996. 

The charms of ".ftlrmative 
action" are fadina fast, and it is 
conceivable that die aew Republi
can-controlJed CODgreu will pass a 
federal statutory equivalent of the 
above-quoted initiative evenbefore 
November 1996 rolls around. In 
that case, President Clinton will 
have the gbastly problem ofdec:id· 
iDa whether to IigD it. 

William A. Rusher, G' distin

guished .feUow of the Cl.amnont 

Institute. is G nationally syndicated


. columnist. 
, .." 

• 
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Atfirmative action boosts j)rovid· 

ed in a bipartisan way by tbeJobn· 
IDD and Richard M.NiXDD adminis
trations belped the new black 
middle class to appear more rapid· 

. 'Iy in publicjobs than in private jobs. 
Yet it is the public,Wbs that tbe Cal· 
iIorma initiative would affect. 

Private corporations, in my e:r.pe
rie.Dce, are seeking quite tbe ~ , 
site. Recognizing bow Amenca's 
work force is rapidly c:tiversilyina, 
business leaders are Jooking Corways 
not to avoid quotas but rather to ' 
recruit, hire, retain. and promote 
more women and minorities iiiwort
places previously c:Io6ed to them. 

So, yes, I 'IJIIIel.cxxne a nat:iDnwide 
debate on affirmative action. ODe ' 
tears a debate only when ODe fears 
Josini. I fearonlytbat we will discard 
remedies for racism and sexism, 
while tbe maladiesamtinuetothrive. 

Clarence Page is Q nationally
B)'nd.icated colwnnist. ' 

, ; 
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. ~IJc lllaG~ington tinlCt4 


Xffirmative action 

, .,on a precanous 


Tremors in 

.California 


'ClARENCE DI.GE . but a couple of observations am-
r n. 

-----,----- 
nm out of Calitor. 

, ,nia? The birthplace of 
tht:' anti-tax movement in 
the 70s, the anti.smok· 

ing movement in the '80s and the 
anti-immigrant movement in the 
'9Os, California may be well on its 

. way to bringing us an anti.affirma
ttve action movement. 

Since white males, the group 
wbose supremacy affirmative 
action is designed to counterbal. 
ance, were the most sipificant 

I


. "swing" voters mNovember's con' servative sweep. the time may be 

ripe for affirmative action, which 

always is under attack, to come 


Wj
t 

'I under increased fire. 
. Even so, House Speaker Newt 

; Gingrich and other congressional 
Republlcansare reluctilht tamove' 
on it too soon, for fear of sending 
unwbolesome signals to women and 

, minorities. But a popular 
groundsweU out of the nation's 

• biggest state wiD be felt nationwide, 
! perhaps even in the balls of the 

Rehnquist S':lpreme Court. which 
bas ,taken on, several significant
cases this session. 
. As an Mrican.American male 
wbo supports af6nnative action 

welcome the debate. Amrmative' 
action was never intended to be

I permanent. A policy this CODtro
. . .versial ....... u ....... at the nation'll ald. 
. ............. 


est pam, the perennial problema of 
race and sex, cries out despera....t..&..~. ____., .....1 
MI ........_ 


, . years have passed (My,
bow time fties.) aince President 
Lyndon B. Johnson signed the 8rst 
affirmative actiOQ executive order. 
That's a leneradll1 and a half. we 
have learned a lot since then. but 
unfortunately not enough to &If 
that aftirmative action is DO Jonaer 
Deeded. ' 

Mucb has been written about 
affirmative action, for and aaain.st, 

listently come through to me. One 
ofthem is that aflirmative action is 
a messy system of rouab justice. 
However, no one h.!i.s come up with 
'a better way to remedy the m,;us
tices of the past or to ensure prop
er enfon::ement of civil rilbts laws 
in the future. . 

Tbe other is that to equate afftr
mative action with "revene dis
crimination" is to rewrite history. 

American presidents argued 
relentlessly. and cornic:tly, apinst 
the misguided United Nations res
olution that equated Zionism with 
racism, noting, as George Bush did, 
that to do so"is to twist history and 
forget the terrible plight ofJews in 
World War D and indeed through-

Similarly. 88 Duke University's 
Stanley Fish bas pointed out, it is 
only by detaching the experiences 
ofvictimized 1JIOOP5 from theirhis
torical conditions that one can flDd 
theiractions to be morally the same 
88 their historical oppressors'. 

.All JobnsoD said three decades 
110. the long history Of oppression
and bumiliation leaws aome IfOUPS 

and gender statistics to "keep
track" of hiring and,cont:ractinI, 
according to Glenn Custrec1, aCal· 
ifomia State University antbropol· 
ogy professor and CCHNtbor ofdie 
initiative. , 

But, if racial and gender record 
keepinK is OK, can those statistics 

be put to use in court cues? How 
about the number of women and 
minorities in the labor pool ofthe 
community at large? U a compa~ 
ny's hiring numbers falllilnifl 
cantIy below the number of qual
ified women .andminoritie8 in the 
labor pool, is that grounds for a 
lawsuit? If.o. i. tbat not a 
"quota?" 

Questionsliketbesea:plainwby 
out bistoty." 'even some of aflirmative action's 

best-knOWD critics support at least 
some upects of it William Brad· 
ford Reynolds, PresideDt RaaiaD's· 
civil rilbts czar and an ardent toe 
of"quotas." nevertheless defended 
the need to bave a..res.ive 
'"recruiting." IIneeorpodertDbe 
a "plus" orDDt?, 

Supreme Court Justice Clarence 
Thomas bas always defended 

of people signi6cantly less able to:8.ive anti.discriminationg 

loals, although DOt bard quotas, ldoa'tstarve somebodyfor amonth, 

compete. 1b simply say, "OK, from 
nowonfOUTeequal"wouldsimply 
treeze mequides in place. "You 

break both lep, put him at the 
......ti.... line and say, 'May the best 
- - _alA man win.' • be -. " 

The r:= ....._U&.-:_ ,....,. 
'-GI.IlWUMI '-&Y£I 

Ri&hts ," which probably 
-'t be on ....... tiaD'at •.-..11 lfttl>1. 
........ UK' 1&11.11 77V. 


WOUld bar 1be ltate or II.IY ltate 
qendelorcont:ractorlfromusiDg 
race, sex, color, etbnicity ornation
al oriain -88 a criterion fbr dia
,c::riminationaaaiDst or preferential 
treatment" tor public employmeDt. 
educatioD or conu ICtI. 

Nice and oeat 88 that eounda, it 
bep'the issue's most'naainIqIa
dons. Even 10. the proposal'll back-
en flYO!' continued use of ndaJ 

:-A~d··Al... but 
orcement for IIW&Y& -. 

DOt groups. Yet individualenforce
ment often requires remedies for 
IJ'OUPs, 88 in the c:ue of fediral 
court decisions that have ordered
biriDg and promotion quotas for 
_ ...... and fire de~t8. 
........- _A_.a.__1,",,_
Qtber-ts _UK'IIMI.....L 

....---:_-- ICt:ion
8J'IUIDeDt that ·IUUlUl8..ve 
belpstbosemoatwboneedbe1P1be 
least. Yet the Reagan administra
...-..; ___ -.- t6und IIlIirmat:iVeuuu.v.............. IIkilIecl 

actioD bad mostlY belped . 
;blue-collar worken wbo were 
unable to let into esclusiolW'Y ' 
uniODl CII' pw,1ic jobI like police I 

and fire departIDIIItI. 

http:aaain.st


Evoking King, . Clinton Defends 
Ointon Defends 'National Service 
National Service' At King Day Rally
White House Draws Line 

CLINTON, From Al 

AJ 


Against Hill Republicans 1993; he and many RepUblicans voted against it. He repeat" 

ed that opposition in an interview with Newsweek pub

lished today in which he said, "I am totally, unequivocally


By Ann Devroy opposed to national service..•. It is coerced volunteerism.
Washington Post Staff Write; 

It's a ginunick." 
DENVER, Jan. 16-President Clinton, Eli Segal-head of the national service program, 

chiding Republicans for their opposition to Americorps-called reporters to, the White House to 
his nationcil service program. today evoked <)utline the hundreds of community service programs 
the memory of the Rev. Martin Luther King that workers are involved in around the nation and to 
Jr. in summoning AmericanS to repay their have workers give testimonials to benefits they and their 

, country for their freedoms by providing rew , communities received from the program. 
sponsibJe service to their conununities. Segal asserted that' the program is precisely what the 

Without directly attacking House Speaker voters want-a nonbureaucratic effort that uenables young 
Newt Gingrich (R-Ga.). who opposes the Jlaoo people to give a hand to their communities, get a hand pay
tional service program underwhicb studentS ing for college and show all of us what's best in America." 
do community work in exchange for coDege He invited Gingrich, publicly and in a letter released 
stipends, Clinton made clear that be will use by the White House, to join him in visiting Americorps 
the issue to draw a line between his policies programs. "Americorps' programs renew America just 
and those of the GOP. White House aides the way he's talked about," Segal said of Gingrich, "with 
have suggested that Clinton would veto any citizens solving problems from the grass roots up." 
effort by Republicans to kill the program. AI From, president of the Democratic Leadership 

"I was told ... in this new Congress tbete COWlcil, the conservative wing of the party. also entered 
may be a move to abolish the national ser. the fray. In a statement, From quoted Gingrich's calls for 
vice corps to save money to pay for tax , revitalizing citizenship and civil society, and said, uTo 
cuts," the president told a raDy in CMc Cen abolish national service would be inconsistent with those 
ter Park here. Asserting his own belief m.a important goals." He called Gingrich's words "a sad re
leaner goverrunent and middle-class tax cutS. treat" from,ideals he espouses. 
Clinton said, nonetheless. that the ~ A senior official traveling with Clinton said the presi
of the effort to reduce the govemmeot"is dent was "surprised" at Gingrich's opposition. The ,pro
not to wreck the government, not to give us gram, he said, "is what Americans are for. They're ask
a mean-spirited government. It is to give us , ing for streamlining, government but to make that work, 
a lean government that will help us to wOrk you've got to be able to provide incentives for volunteer
together to sOlve our own problems. " ,ism and that's what national service is all about. It's an 

The White House seized on some recent , effective way to get kids involved in serving this coun
comments by Gingrich opposing national ser try. , .• It is a little bit difficult to understand tax credits 
vice to reinforce Clinton's gentle criticism. as incentives. tax cuts as incentive but not support na-
The president's statement was pUt of an ef. tional service." . ' 
fort to point out subjects where he bas fwlda. , 'Gingrich's spokesma:n, Tony Blankley, said of Gin
mental philosophical disagreements with the grich's opposition to national service: "This is what he 
Republican.oeontrolled Congress~ That con- has said all along. MoSt Republicans oppose it. It is a pro
trasts with theadmiriistration~s public ape: gram that spends a lot of money for few benefitS. This is 
proach at the <;>pening of Congress, when the an employment program, not national service where 
White House Was at pains to emphasize sub-i ' work is voluntary." , 

• jects on which it agreed with the Repub~ '. 'Under the program, participants workat Jeastl,700 
Gingrich has opposed the national service hours a year on projects involving public safety, health, ed

program since its introduction by', ClintOn" iii ucation or the environment. In exchange, they receive 
See CLINTON, A4, CoLt ". . $4,725 per year for college. Clinton had wanted a program 

open to all college students who wish to participate but was 
• 	Civil rights, panel urges leadership forced to scale back in the face of federal budget problems. 

Congress originally funded 20,000 Ainericorps positions atfrom the president and Congress. Arge.47 
350 projects nationwid~.• 	 --,--~-~--~IT-O-~~~ 

Clinton made his remarks at a huge rally commemoPreSident ~lInton and Sen'. Ben Nighthorse Campbell 	 ' 
(O·Colo.) disembark from Air Force One In Denver. 	 rating the Martin Luther King holiday in which he 

stressed citizen responsibility and called the national ser
vice program representative of "everything I want to do" 
because the program creates a "new relationship" be
tween the government and citizens, offering help in re
turn for work . 

. -: ~:-.;'.-' 
Clinton said the nation mUst "build' a new community"

" "' ' 

to'survive and without naming Republicans directly saidJHf:WASHINGTON poSTi~~ '. ' , ' 
those who. like King, fought for civil rights in this coun" "'.' " ",:I- Vr.MIAY. JANUARY 17 1" "" .. , ,,' :.: ,,' ," , 995...., 	 try did not do so to uadvance the proposition we are all 
just isolated individuals out there and everything we do ' 
as a govemrnent is wrong." 



Court to Hear Minoflty-Business Case-
COURT, From Al 

ism. Fears about ~reverSe discriinina
_____~_______' tion" are at the fore. Some members 

of Congress have proposed abolishing 
r ~"urt 'to Hear federal race preferences, and in Cali- ,
\.AJ fomia a citizens' group is pushing an 

amendment to the state constitution 

tal 'Case' that would end programs that givePivo 'onminorities and women preference for 
" jobs, contracts and college admis

'Racial Policy', siO~~ quit college in 1976 to begin 
Adarand Constructors with his father 

----------:rt-r- and a friend. Just as he was building 
By joan Biskupic AI up the Colorado Springs-badisf~ firmed' 

Washington Post SUff Writer, government programs that avor 
, . ,white men were gaining momentum. 

'D~NVER-~an~y Pech said be He said he complained ~about it to 
~as tire? of lOSIng high,:"ay construe- anyone who would listen." 
bon projects to comparues owned by He recalled that' his "wife and 
Hispanics or blacks even When his father-in-law said 'You should do 
c?mpany had submitted the lowest something:"' ' , 
bid. " , 'In 1990, Pech submitted a low bid 

"In the early, 1980s When Ifirst'but still lost a subcontract on a federal 
, h~d.'You wer~ lo~, but we bad,to project in the San Juan National For
give It to a mmonty company, ,I est in southern Colorado. He then 
flipped," said P~, 40, ~o is Wbiteo, sued the' Transportation Department 
p'ech 'manag~ a guardrail ~.. over a policy that gives money bonus
tion firm and IS at the center ofa J)JV-, es to prime contractors that hire ~dis
otaJ Supr~e. Court case on govern- advantaged" companies. Racial and 
ment poliCies that, encourage ethnic minorities are presumed to be 
race-b~ preferences. " disadvantaged under the pro~ , 

The dispute,. to be heard ~oday. 'Pech lost in lower courts, but last 
~mes to the ~~~t.a time of., fall the Supreme Court agreed to hear 
Incr~sed public and judi~ a~, his argument that the government vi-' 
h~nsJOn. aboutraa:consclous d~olated the constitutional guarantee of 
slons~m contr~ctin,g and pr~ equal protection of the laws. The 
me~~, scholarships ~ other, social question is whether Congress was 
poliaes. AffinnatIveaction blosSomed right to adopt, as part of a 19.18 
In the, 1960s and 1970s as federal small-business law, a presumption 
lawmakers, tried to com~te ~Q{. that minority-run businesses are dis
the remnants of segregation, Pre.JII-, advantaged and deserving of special 
dice' in, the ~old boys' network,- aDd government assistance. As set in rno
other attitudes that were thought to tion by the'Transportation Depart
make it hard for minority-owned ~ ment, the, policy provides bonuses to 
nesses to prosper. , government contractors that subcon-

Now, conflict over such programs tract at least 10 percent of their work 
is building nationwide. Politicians, reo to disadvantaged finns. If the bonus is 
sponding to what they perceive to be bigger ,than the difference between 
the message from the most recent ,the lowest bid and the bid of the dis
elections and opinion polls, are re- ,advantaged firm, the general contrac
thinking measures that were designed tor can make more money hiring the 
to remedy America's history of nc- minority firm. 

, See COURT, A4, CoL. ' , ~This case is verY likely to be a 
turning point," said Susan Low Bloch, 
a Georgetown University law, profes
sor who teaches a class on race and 
the Constitution. She noted that four 
justices who voted to uphold federal 
racial preferences in ,the coUrt's last 
case on the subject, in 1990, have re
tired. But she said, "It's more than 
just the numbers. The times have 
changed." ' 

Polls show that many whites think 
racial and ethnic minorities now have 
the same opportunities as whites. A 

-Times Mirror survey last year, for 
example, said Sl percent of the 

, whites interviewed agreed with the 
, statement that equal rights had been 
pushed too far. It was rePOrtedJy the 
first time in the seven years of the 

SUPREME COURT 

CALENDAR 


1M Suprmse Court will hear 
,oral argu"lent today from 10 a.m. 
102 p.m.in thefolJowing casu. 
No. 93-1841. Adarand Ccnstructors v. 
Pens. Whether a Iedenli policy giving 

'money bonuses to lirms that 

subcontract with minority-Owned, 

compaaies violates the Constitution's 

guarantee 01 equal protection 01 the 

1aWs,' (One hour,) 

No. 93-1935. Curtiss,Wright Corp, v. 

Schooneiongen. Whether federal law 


, requires employee benefits plans to 
sPecify who in an organization can ' 
amend the pian and to provide details of 
such process. (One hour.) 
No. 94-197. Anderson v. Green. 
Whether a state may deny new residents 
the full welfare benefits afforded 
Ion£er·term residents. (One hour.) 

poll that a majority of whites had tak
en such a position against special ben
efits for racial minoritieS. 

Some federal courts recently have 
given greater scrutiny to such pro
grams. Last October, an appeals 
court rejected a University of Mary
land scholarship program exclusively 
for blacks. 

The trends have civiJ rights activ
ists 'arid minority contractors uneasy 
about the new case, Adorand Con
'structlws v. PeiIa.. 

, "In the broadest sense ... the ef
fect of racism in this country is under 
review," the National 'Association of 
Minority Businesses said in a ~end 
of the court" brief. 

Another group, the National Coali
tion of Minority Businesses told, the 
justices that ending the highway b0
nus program and other race-based 
preferences would have "a devastat
ing impact on a major segment of the 
minority community and the econom
ic health of numerous diverse commu
nities throughout the nation." ' 

Frank Gonzales, whose Dolores; 
Colo." guardrail company got the con
tract that Pech lost, told a reporter 
that he needed government help to 
get going 10 years ago. He said he 
"started with basically nothing" and 
had trouble getting bonding arid other 
financi3l assistance. 

Now, Gonzales said, his business is 
thriving and ready to Compete with 
both the white-owned and many mi
nority-owiled enterprises in Colorado. 
By hiring Gonzales, the prime con
tractor on the San juan forest project 
earned an extra $10,000, or 10 per
cent, from the government. 

The justices who hold the balance 
of power on today's court have 
stressed that it is important to ~eat 
all citizens as individuals, not as part 
of a class. There is no such thing as a 
"benign" racial classification, justice 
Sandra Day O'Connor wrote in 1990, 
in a dissenting opinion to a decision ai

.:: .... , 

... ~ 

lowing racial preferences in federal 

broadcast licenses. She was joined by 

Chief justice William H. Rehnquist 

and justices Antonin Scalia and An· 

thony M;Kennedy. 


~GovernmentaJ distinctions among 
citizens based on race or ethnicity ... 
exact costs and carry ,with them sub
stantial dangers," O'Connor said. "To 
the person denied an opportunity or 
right based on race, the classification 
is hardly berugn." 

The addition to the court of justice 
Clarence Thomas, who abhors racial 
clissifications, may tip the balance to 
rejection of the federal bonus pro
&ram. Further, the other new justic
es-David H.Souter, Ruth Bader 
Ginsburg and Stephen G: Breyer
are collectively more conservative, 
than their predecessors, who in the 
1970s and 1980s helped shape public 
poliCy for'racial preferences. , 

The ninth justice, john Paul Ste
vens, has been been a swing vote, 
helping to set a standard of more judi
cial deference to congressional racial 
preferences than to those of states 
and local governments. The court in 
1989, with Stevens's vote, struck' 
down a Richmond, Va., public works 
program that set aside 30 percent of 
construction funds for minority con
tractors. 
, Solicitor General Drew S. Days III. 
'who will defend the federal transpor

tation program today, has emphasized 

congressional power in this area and 

noted that lawmakers found that eco

nomic and social, disadvantage ~is 


highly correlated with race.· ' 

, Days said that while tJie govern

'ment presumes that certain minori
ties (specifically blacks, Hispanics. 
Native Americans and Asians) are dis
advantaged in this country, that pre
sumption can be overturned if proof 
emerges that the company has no s0

cia! or economic disadvantage; 
~[C]ongress recognized ... 'that 

• not all minority group members have 
equally borne the brunt of racial dis-' 
crimination," Days told the justices in 
his brief. 

But Pech counters" "It's not up to , 
me to challenge a 'disadvantaged' sta
tus." His lawyer, William Perry Pen- , 
dJey, added, "He is in the postion of 
building guardrails. He is not in the 
position of gathering data and engaft
ing in litigation:" 

Pendley, 'of the Mountain States 
LegciJ Foundation, is urgirig the cOurt 
to review the federal program with 
the same strict scrutiny the justices 
have scUd state and local affinnative 

, action policies deserve. ' 
, Days argues that the economic p0

sition of minorities, relative to whites, 
has worsened through the decades 
and unemploymentcontinues·to affect 
blacks and Hispanics at a greater rate 
than whites. 
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SUPREME COURT. 

Ruling Rocks·Foundation 

Of Afimnative Action 


,Federal programs now must pass 'strict scrutiny' test 
even as challenges to policy bUild in Congress' 

, 

Republican lawmakers around a permissible zone 
are pushing ahead for affirmative action. Rep. 
with efforts to unravel Melvin Watt. D-N.C.• said 

affirmative action. encour he hopes the ruling will un
aged and empowered by a dercut Republicans who 
dramatic Supreme Court'rul want to abolish affirmative. 
ing that cast doubt on federal action."The Supreme Court 
programs seeking to advance has boxed some of my col
women and minorities. leagues in." he, said. 

The high court June 12 ' Clinton, whose adminis
handed down a 5-4 opinion tration is reviewing affU'ma
in a closely watched case, tive action efforts. June 13 

~ Adarand Constructors v. released a statement stress
Pena. that challenged a fed ing this view. "The court has 

.. era) affirmative action pro- approved affU'mative action 
gram. , that is, narrowly tailored to 

The majority opinion, O'Connor. left, said the Constitution guarantees equal protection to achieve a compelling inter-
written by Justice Sandra Individuals. not groups. Stevens led the dissent. 
Day O'Connor. did not actu
ally strike down any affirmative action 
programs - not even the special con
siderations for minority subcon
tractors that were at issue in the case. 
But it criticized the moral justification 
for affirmative action, saying that 
race-conscious programs can ,amount 
to unconstitutional reverse discrimi
nation and even harm those they seek 
to advance. The ruling puts these pro
grams on far more tenuous legal foot
ing. From, now on. federal affirmative 
action programs will be subject to the 
most rigorous level of court review 

, a test that has proved difficult to pass. 
At a minimum, the ruling seems 

certain to invite legal challenges to 
other federal affirmative action pro
grams. 

But Congress, or even President 
Clinton. might get there first. 

Republicans had been preparing a ' 
legislative assault on federal affU'mative 
action, either by eliminating programs 
or with a sweeping measure to outlaw 
virtually all federal preferenCes on the 
basis of race or gender. Their targets 
inclu~e scores of congressional and ex
ecutive branch initiatives that offer spe
cial consideration' or set-asides for 

BII Hollllldel8on 

women, minorities and others in federal 
contracting and hiring. (Weekly Re
port, p. 1578) . 

The Adarand decision should em
bolden this camp. adding political and 
intellectual heft to its position. 

"The Supreme Court's decision to
day is one more reason for the federal 
government to get out of the race
preference business," Senate Majority 
Leader Bob Dole, R-Kan., said in a 
prepared statement. "It's now our 

, ,responsibility in'Congressto follow 
the court's lead and put the federal 
government's own house in order." 

Dole traditionally supported affU'
mative action, but in recent months has 
criticized the policy and pledged to cur
tail or eliminate federal preferences. 

Some advocates of affirmative ac
tion conceded that their task would be 
more difficult in the months ahead. 

Yet many hastened to underscore 
that the debate is far from ,over. 

All but two justices indicated that 
affirmative action is sometimes appro
priate to address ongoing, problems of 
discrimination. 

By fencing out race-conscious pro
grams that cannot meet the new rules. 
many supporters said. the court simul
taneously has drawn a protective line 

est." Clinton said. "The con
stitutional test is now tougher 


than it was, but 1 am confident th~t,the 

test can be met in many cases." 


Rather, than ending the debate on, 

affirmative action. the court ruling 
 ,.may have sharpened it. ".' 

"I think there'are people on the Hill .' 
who will wrap themselves in the court 

, decision," said William L. Taylor, vice 
chairman of the Leadership Conference 
on CiVil Rights. But because 'the court 
indicated there is room for some affU'
mative action, ~aylor Said. lawmakers 

, cannot pretend that the Adarand deci
sion settles the issue. 

"Their choices are their choices 

and not the court's," he said. If they 

abandon affU'mative action. Taylor 

said. "they will be re~ponsible for the 

consequences of what they do!' 


Shifting Standard 
The Adarand case concerned a De


partment of Transportation policy 

that gave contractors a bonus if they 

hired minority subcontractors. 


Under the program, the bonus ap

plied to any "disadvantaged business ' 


. enterprise." Racial minorities were pre
sumed to meet the "disadvantaged" cri
terion, subject to a challenge proving 
otherwise. Non-minorities could be
come eligible for the program if they 
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could show how they were socially and 
economically disadvantaged. 

. A white contractor challenged the 
policy in court after losing a contract 
to build guardrails, despite offering 
the lowest bid. 

A federal appeals court upheld the 
program as within the proper bounds 
of affirmative action. The Supreme 
Court decision did not uphold or re
ject that ruling, but instead sent the 
case back for further review under 
new, tougher rules. ' 

At the core of the court's deci
sion are the words "strict scrutiny" 
- a legal term that means the pol
icy in question is on dubious con
stitutional ground and must be ex
tremely well' justified to survive a 
court challenge. 

Since 1989, the Supreme Court 
has required that state and local af· 
firmative action programs pass the 
strict scrutiny test. . . 

To survive strict scrutiny, a pol. 
icy must serve a "compelling" gov
ernmental interest and employ the 

~ most narrowly tailored means to 
that end. 

The federal government,: how-' 
ever, has operated under a some
what looser standard that gives it 
more leeway in implementing affir
mative action. This intermediate stan
dard requires that 'a policy serve im
portant goals and be "substantially 
related" to those ends. 

As recently as 1990, the high court 
upheld a program· to grant minority 
broadcasters a preference in obtaining 
federal licenses. There, the majority 
said that when the federal government 
makes racial distinctions for a benign 
or remedial purpose, such programs 
need only survive intermediate-level 
scrutiny by the federal courts. (1990 
Almanac, p. 379) 

Now the court is taking a new tack. 
O'Connor said the federal govern

ment must meet the same standards 
as state and local governments when it 
takes race into account, even' if its pro
grams are meant to advance rather 
than harm the affected group . 

. She wrote that the Fifth and 14th 
amendments to the Constitution guar
antee equal protection to individuals 
rather than to groups: "It follows from 
that principle that all· governmental 
action based on race- a' group classi
fication long recognized as 'in most 
circumstances irrelevant and therefore 
prohibited' ... should be subjected to 
detailed judicial inquiry to ensure that 
the personal right to equal protection 
of the laws has not been infringed." 

(Excerpts from the opinion, p. 1744) 
O'Connor did not specify whether 

the Transportation Department pro
gram would 'meet the new test. Nor 
did her ,opinion rule out the potential 
for some constitutionally valid affir- ' 
mative action programs. "The un
happy persistence of both the practice 
and the lingering effects of racial 
discrimination •.. is an unfortunate 
reality," she wrote, "and government 
is not disqualified from acting in re
SJ)Onse to it." 

SCOTT J.·FERRELL 

Canady pl8n~ to introduce a bill outlawing most 
federal affirmative action programs •. 

Two justices, Clarence Thomas and 
Antonin Scalia, would have gone fur
ther and outlawed any use of racial 
preferences. "Government can never 
have a compelling interest in discrimi
nating on the basis of race in order to 

; 'make up' for past racial discrimination 
in the opposite direction," Scalia wrote. 

,The four, dissenting justices said 
the main opinion went too far. 

Justice John Paul Stevens wrote a 
lengthy dissent, taking issue with al
most every step in the majority's rea· 
soning. "There is no moral or constitu
tional equival~nce between a policy 
that is. designed to perpetuate a caste 
system and one that seeks to eradicate 

, racial subordination." 
Stevens said Congress should have 

more leeway than state or local gov
ernments. He noted that the 14th 
Amendment, while prohibiting the 
states from discriminating against ra
cial minorities, explicitly empowers 
Congress to take action, necessary to 
make equal protection a reality. 

Justices Stephen G. Breyer, Ruth 
Bader Ginsburg and David·H. Souter 
also dissented. 

Stevens pointed out that the ruling 
may wind up sustaining affirmative 
action. for women while outlawing it, 
in most cases, for racial minorities. 

Gender distinctions traditionally have 
been scrutinized in the, court under 
intermediate rather' than strict scru
tiny. 

The Next Chapter 
The court decision likely will delay 

a long-awaited administration review 
of federal affirmative action programs. 

Clinton ordered the review in Feb
ruary, saying he wanted to see if some 
programs needed to be strengthened 
or discarded. 

Administration officials are ex
'pected: to re-evaluate the programs 
in light of the new legal rules. 

There is considerable debate 
about how many of the programs can 
withstand that test. Some analysts, 
such as conservative activist Clint 
Bolick; predicted that few programs 
wouldpass muster. However, Judith 
Lichtman, president of the Women's 

. Legal Defense Fund, said dozens of 
state and local afflfmative action pro
grams have been upheld under the 
"strict scrutiny" standard. 

Generally. that standard has 
meant the government must show 
that an affirmative action policy reo 
sponds to specific past discrimina
tion, rather than general societal 

. prejudices, and that the problem 
cannot be overcome through race-neu
tral measures. 

Watt said he hopes lawmakers will 
let the 'administration conduct the re
view and adjust the programs - many 
of which are executive branch 
directives - itself. 

GOP leaders do not have the issue 
on a fast-track summer agenda, and 
House Speaker Newt Gingrich, R-Ga., 
said he might prefer to proceed slowly. 

Still, some Republicans appear pre
pared to take an active role, and soon: 

Besides Dole's renewed pledge to 
go after affirmative action programs, 
another GOP presidential candidate, 
Sen. Phil Gramm of Texas, has said he 
would try to block affirmative action 
via the must-pass appropriations bills. 

In the House, Rep. Charles T. 
Canady, R-Fla.,.is moving ahead with 
plans to introduce and mark up a mao 
jor bill outlawing virtually all federal 
affirmative action programs. Canady 
chairs the House Judiciary Sub
committee on the Constitution. 

Meanwhile, Small Business :Com
mittee Chairman Jan Meyers, R-Kan., 
said she has been preparing to excise 
the Small Business Administration's 

c well-established set-aside program for 
minority subcontractors from an up
coming reauthorization bill.: • 

CQ JUNE 17, 1995 - 1145 

http:R-Fla.,.is


SOCIAL POLICY 

,Excerpts From Court Decision 

" ollowing are excerpts from the Su and protect us as equal before the law. 

preme Court decision June 12, in That these programs may have been moF 
Adarand Constructors v. Pena. In the 5-4 tivated, in part,by good intentions cannot 
decision, the court said' federal affirma provide refuge'from the principle that under 
tive action programs must meet a stan , our Constitution, the Government may not 
dard known as strict' scrutiny, which re make distinctions on the basis of race. As far 
quires them to be '.'narrowly tailored" to as the Constitution is concerned, it is irrele
meet "a compelling government interest." vant whether a government's racial classifi
(Story, p. 1743) cations are drawn by those who wish to 

The majority opinion was written by oppress a race or by those who have a sincere 
Justice Sandra Day O'Connor and joined desire to help those thought to be disad
by Chief Justice William H, Rehnquist 
and Justices Anthony M. Kennedy, Antonin Scalia and 
Clarence Thomas. O'Connor wrote: 

... All governmental action based on race - a group 
classification long recognized as in most circumstances 
irrelevant and therefore prohibited - should be subjected 
to detailed judicial inquiry to insure that the personal right 
to equal protection of the laws has not been infringed. These 

1': ideas have long been central to this CQurt's understanding of 
t:' equal ,protection, and holding "benign" state and Federal ,',
j racial classifications to different standards does not square 

with them. "[A] free people whose institutions are founded 
upon the doctrine of equality" should tolerate no retreat 
from the principle that government may treat people differ
ently because of their race only for the most compelling 
reasons. Accordingly, we hold today that all racial classifica
tions, imposed' by whatever Federal, state, or local govern
mental actor, must be analyzed by a reviewing court under 
strict scrutiny. In other words, such classifications are 
constitutional only if they are narrowly tailored'measures 
that further compelling governmental interests .... 

By requiring strict scrutiny of raci8I classifications, we 
require courts to make sure that a governmental classifica
tion based on race, which "so seldom provide(s) a relevant 
basis for disparate treatment" is legitimate, before permit
ting unequal treatment based on race to proceed .•.. 

We think that requiring strict scrutiny is the best 
way to ensure that courts will consistently give racial 
classifications that kind of detailed examination, both as 
to ends and as to means .... 

Finally, we wish to dispel the notion that strict scru
tiny is "strict in theory,' but fatal in fact." The unhappy 
persistence of both the practical and the lingering ef
fects of racial discrimination against minority groups in 
this country is an unfortunate reality, ,~d government 
is not disqualified from acting in response to it .. :. 

When race-based action, is necessary to further a 
compelling interest, such action is within constitutional 
constraints if it satisfies the "narrow tailoring" test this 
Court has set out in previous cases. 

, Concurring, Thomas '~rote: 

I believe that there is a "moral (and) constitutional 
equivalence" between laws designed to subjugate a race 
and those that distribute benefits on the basis of race in 
order to foster some current notion of equality. Govern
ment cannot make us equal; it can only recognize, respect 

vantaged. There can be no doubt that the 
paternalism that appears to lie at the heart of this program 
is at war with the principle of inherent equality that 
underlies and infuses our Constitution .... 

Dissenting Views 
Dissenting from the ruling were Justices John Paul 

Stevens, David H. Souter, Ruth Bader Ginsburg and 
Stephen G. Breyer. Stevens wrote: 

The consiste'ncy that the Co~rt espouses would disre
gard the difference between a "No Trespassing" sign and a 
welcome mat. ... It would equate a law that made black 
citizens ineligible for military service with a program aimed 
at recruiting black soldiers. An attempt by the majority to 
exclude members of a minority race from a regulated 
market is fundamentally different from a subsidy that t)enables a relatively small group of newcomers to enter that 
market. An interest in "consistency" does not justify 
treating differences as though they were 'similarities. 

The Court's explanation for tre,ating dissimilar race
based decisions as though they were equally objectionable 
is a supposed inability to differentiate between "invidi
ous" and "benign" discrimination. But the term "affirma
tive action" is common'and well understood. Its presence 
in everyday parlance shows that people underst8.nd the 
difference between good intentions and bad .... 

It is one thing to question the wisdom of affirmative 
action programs; there are many responsible arguments 
against them, including the one based upon stigma, that 
Congress might find persuasive when it decides whether to 
enact or retain race-based preferences. It is another thing 
altogether to equate the many well-meanirig and inteUi
gent lawmakers and their constituents, whether members 
of majority or minority races, who have supported affirma
tive action over the years to segregationists and bigots .... 

, In a separate dissent, Ginsburg wrote: 

The divisions in this difficult case should not obscure 
the Court's recognition of the persistence of racial inequal
ity and a majority's acknowledgment of Congress's author
ity to act affirmatively, not only to end discrimination, but 
also to counteract discrimination's lingering effects. Those 
effects, reflective of a system of racial caste only recently 
ended, are evident in our work places. markets and neigh
borhoods. Job applicants with identical resumes, quali
fications and interview styles still experience different 
receptions, depending on their race. White and African
American consumers still encounter different deals .... 
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Race: Thirry years after the heyday of civil rights, 
it's becoming respectable-even in the once liberal 
establishment-to roll back affirmative action 

_......  ,: ' 

Alabama, 1963: Police dogs attack a protester in Birmingham .cused on!" 

E:WWHITEMEN HAVE 

civil-rights 
'credentials. The old 

f:'fi'''. newspapermen who 

had gathered for an 

informal reunion at 

the Atlanta airport 


Holiday Inn on a recent Satur
day night had been thrown in 
jail and chased out of dusty del
ta towns during the Movement 
Days oCthe 1950s and '60s. Dur
ing a night of strong drink and 
reminiscence, the old' hands 
from publications like The New 
York Times and The Washing
ton Post quietly recalled the 
clarity' of the clash between 
peaceable black demonstrators 
and the Bull Connors of the 
then segregated South. "Hell. 
everything was clearer then," 
said Claude Sitton. who cov
ered the region for the Times 
from 1958 to 1964. "Going to 
the back of. the bus, drinking 
out of separate water fountains. 
going to segregated schools":"those are the 
kinds of things that just hit you right ~ 
tween the eyes." But in the morning, the 
aging veterans puzzled over the current 
state of the civil-rights struggle-the t~ 
dious court battles over formulas and 
standards. "When it gets down to all of the 
subtleties and complexities of legal tests, 
well. that's much harder for the public to 
understand;" said John. Popham, a dapper 
octogenarian who covered the first stir
rings of the movement for the Times back 
in the late 1940s. No one came out and said 
it, but there was a sense that the revolution 
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"wedge issue." The establish· 
ment would like to find a com
fortable compromise. That's 
difficult, as President Clinton 
is discovering. Promised 
months ago, the administra
tion's review of government af
firmative action is still a work in 

·prOgress, 'with no end in sight. 
But over time, the likely effect of 

, such second--guessing will be to 
largely remove the government 
from handing out jobs or con· 
tracts or school admissions 
based on race. 

Last week the U.S. Supreme 
Court seemed to scale back 
the ,federal government's own 
affirmative action. By a 5-t0-4 
vote, the justices fashioned a l~ 
gal test that will make it very 
difficult, if not impossible. to 
preserve government programs 
that give an edge to minorities 
and women. The'decision in 
Adarand Constructors v. Pena 
was written in the usual murky 
legalese. But the point was artic
ulated by the plaintiff, Randy 
Pech, whose Adarand construc
tion outfit in Colorado had lost 
out to a Hisparuc-Ownedcompa
ny under a program that ear
marked highway contracts for', 
minorities. The burly Pech' 
asked why he should be dis
criminated against to make up 
. for discrimination that occurred 
more than a century ago. 

Reaction to the decision was 
muted. Of c~urse. civil-rights 
leaders are angry; Jesse Jackson 
called it a "major setback." But 

·except for The New York Times. 
there was little protest on op-ed 
pages. A,White House spokes
man blandly noted that the ad

· ministration was "asking many 
of the qvestions the court f~ 

, . . The derision signals that the 
. they. courageously covered may be losing high court is followiqg the election returns. 
. its in,disputable moral force. For more than a decide. since it ruled that' 

Conservative politicians have been criti-: race could be a "factor" in university admis
cizing affirmative action for years. What's sions in the 1978 Bakke case involving the 

University of California (box), the court had different today is that the once liberal estab-
lishment has begun. grudgingly and slowly, basically rebuffed challenges to affinnative 
to have its own second thoughts. The judges action. In recent years, however, the court 
and unelected executive-branch officials has shown a growing reluctance to use 
who have largely made affirmative-action "race;:onscious remedies" -the practice of 
policy for the past 25years -and the editori trying to overcome the effects of past dis
al writers who have supported them-are crimination by helping minorities and 
beginning to back off. They eschew the rhet women. This has been true not only in af
oric of Republican presidential candidates firmative-action cases involving jobs and 
who want to make affirmative action a contracts. but in school desegregation and 
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voting rights as well. On the same day the 
court handed down the Adarand decision. 
it also cast strong doubt, in a Kansas City. 
Mo., case, on whether federal courts can 
promote integration by requiring the state 
to fund inner-city "magnet schools." In the 
coming weeks, the court is expected to cur
tail the drawing of racially "gerryman
dered" congressional districts designed to 
elect minority lawmakers. 

The animating notion of affirmative ac
tion has always been that it is necessary to 
use race to overcome the effects of racism. 
In .some ways, the policy has worked. Af
firmative action's cultural impact is unlike
ly to be reversed entirely-the search for 
minorities for jobs is now ingrained, at least 
informally, in many institutions. On a pock
etbook level. a 1995 study by Rutgers pro
fessor Alfred Blumrosen found that 5 mil
lion minority workers and 6 million women 
have better jobs today than they would 
have had without preferences and anti-dis
crimination laws. Certainly, minority con
tractors who stand to lose from the court's 
Adarand decision are understandably anx
ious. "The reality is that 90 percent of the 
work that we do is in the public sector:' 
said Nigel Parkinson. president of a Mary
.land construction company. The decision, 
he said, will "just kill us." 

'Beyond racism': At the same time, affirm
ative action has engendered tremendous 
resentment among whites, few of whom 
have lost jobs to minorities. but many of 
whom think they have. The policy that was 
supposed to get "beyond racism" risks cre
ating more racists. Court-oroered busing 
did not produce integration; whites fled the 

:o.-_~~Iiii(...IiitI~ . G,\YLOS~\\~','~~I~~~ 
White backlash: Randy Pech lost a contract to a Hispanic-owned company, took his 
case to the Supreme Court-and won 

inner cities. leaving schools more segregat- . 
ed' than ever. The Kansas City program 
challenged in the Supreme Court spent $1.3 
billion' to lure suburban whites to urban 
magnet schools. But after a decade. the city 
schools were still two-thirds black. 

The rule of unintended consequences is 
particularly ironic in the voting-rights area. 
The Voting Rights Act of 1965 guaranteed 

minorities the right to vote - but did little to 
increase the number of minority represen
tatives in Congress. The Justice Depart
ment responded by encouraging states to 
draw some majority-minority districts. By 
1993, this led,to historic gains for the black 
and Hispanic caucuses. But the weird. ser
pentine~shaped districts siphoned offliber
al voters from other districts-producing 

California F()recast: Storms on Campus 


T
HEY CAME FROM ALLOVER 


California, some skipping 
exams to beg the mostly 

Republican, white male Uni-' . 
versity of California Board of 
Regents not to abolish a.ffi.rma
tive action. "Ifyou get rid of it~ 
you're closing the door on my 
community." said Lilia Garcia, 
an honor student from East· 
LA who drove all night to the 
San Francisco meeting. cram- . 
ming by flashlight for a final on . 
the Pinochet regime. Law stu
dent Robin Haaland urged the 
regents "not to jiunp on the 
bandwagon of political oppor
tunism-you're not all running 
for president." 

The sprawling. 162,()()()-stu
dent U.C. system was one of 
the first public universities to 

" embrace affirmative action in . . 
the 1960s; its Davis medical 
school sparked the U.S. Su
preme Court's historic Bakke . 
decision in 1918. Next month.. 
the board is set to vote on an 
incendiary proposal by regent 
Ward Connerly (himself an Af
ri~American) to end race .. 
and gender preferences in ad
miSsions and hiring. Connedy, 
a Sacramento businessman 
and GoY. Pete Wilson ally, ar- . 
gues that a.ffi.rmative action 
stigmatizes minorities it's in-' 
tended to help: "We cannot al
low the desire for diversity to 
overshadow the need for the . 
bes~-qualified students." 

But who is "best qualified''? 

There are no simple criteria. 

Last year Berkeley, the most 


p~stigi~us of the state's rtine ' 
campuses, got more than 9,000 
applications from straight-A 
students and had space for only 
3,500 freshmen. So other fae
tors-including geography and 
income-are also considered. 
U.c. officials acknowledge that 
it's easier for qualified minority 
applicants to get these coveted 
spots than it is for qUalified . 
whites (the mean grade-point . 
average for entering freshmen 
last year was 3.4 for blacks; 3.1 
for Hispanics; S.8 for whites~ 
and 3.9 for Asians). A small 
percentage of lower-scoring 
students are also admitted 
Qased on special athletic or mu
.sica! talent. Connedy doesn't 
object to those preferences, but 
he does oppose s;:ases in which 

less-qualified minorities are al
lowed in just because of their 
race. Yet no one can say exactly 
how many students are admit
ted because of racial affirma
tive action alone. 

Scale back: Clearly. passions 
are running ahead of percent
ages in the U.C. debate. More. 
rallies are planned before next 
month's meeting-and student 
regent Ed Gomez says he'll try 
to postpone the vote. IfCalifor- .. 
Ria voters approve the 1996 ini
tiative banning preferential • 

. treatment by nice. sex or eth
nicity. U.C. will have to scale 
back its affirmative-tlCtion poll
cies anyway. Campus liberals 
are prepping for the fight. 
"Change anything," one pro
tester audaciously warned the 
regents last week. "and you'll 
have a new civil-rights move
ment on your hands." 
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conservative congressmen likely to be un· 
sympathetic to minorities. 

Impa\ient with the important but inevita
bly slow progress of the courts, GOP lead
ers vow to pass a law that would eliminate 
all "racial preferences" from federal hiring 
and contracting. Given the public mood, it's 
not surprising that Senate Majority Leader 
Bob Dole and his presidential rival Sen. 
Phil Gramm are attacking racial prefer-· 
ences. More telling of the shift in the estab
lishment center l\'aS tte recent scene in the 
Senate labor Comrr.:ttee, where Nancy 
Kassebaum of Kansa '" a moderate, held 
hearings to warn that:. ffirmative-action re
quirements on busine~~ can become "haim
ful and unfair." . 

Diverse world: The ~private sector's re
sponse to all this? 'Most Fortune 500 
companies say they are conunitted to af
firmative action. Creating a diverse work 
force, they say, is good business' in an 
increasingly diverse world. But most of 
these companies now work under federal 
rules that make sure they follow through. 
And many companies also have federal 
contracts that require them to hire minor
ities and women in rough proportion to the 
local population. Even if the Feds go all the 

·.:way and eliminate their requirements, 
some sort of affirmative action, however 
informal. is likely to remain. But without 
the standards that grew out of the '60s, 
affirmative action's future is a bit hazier
and diversity will depend not on clear 
federal action but on corporations, and 
people. doing the right thing. 

EVAI' THOMAS and BOB COHI' lI.jrh 

VERN E. SMITH inA/lanla 

LOU DEMAITEI~-JB PICTURES 

Back to the barricades: Student regent 
Gomez protests at U.C. San Francisco 

" ,. ". ," . ~ .'.' " 

... .,:.;>., .':;..:,.: •. 

II was helped by affirmative action': Powell hints that he mayfavor some racial preferences 

V/hat Does Powell Think? 

Politics: A dilemma for America's No.1 black leader 

STEPHES MFfE- IS PICTl:RE~ 

C
By HOWARD FINEMAN 

OLIN POWELL LIVES A LIFE THAT 
. seems beyond the gravitational pull of 

race. He owns a sprawling home in a 
white Washington suburb. loves tinkering 
with old volvos and enjoys the image of a 
leader whose skills have nothing to do v.ith 
skin color. All of which makes him a crucial 
-and as yet unsummoned-witnessin the 
ongoing trial of affirmative action. 

Powell hasn't spoken out often on racial 
issues, or.on much else outside the military 
chain of command. But as he edges toward 
a civilian role-and a national tour to pr~ 
mote his autobiography-he's dropping 
hints. It turns out that if Powell is a Repub
lican, he is a rare one: a supporter of affirm- . 
ative action, He accepts its predicate that 
racism still corrodes America. And unlike 
possible GOP presidential rivals, from Bob 
Dole to Pete Wllson, Powell believes'gov
ernment has a role, however limited, in 
giving minorities special consideration. 

Powell's preachments tend to be color
blind paeans to hard work, discipline and 
family. But in a speech at Salem State Col
lege in Massachusetts this spring. he was 
asked if racism had hurt his career. Just the 
opposite, he said. "I never felt hurt by it," 
the student newspaper, The Log, quoted 
him as saying. '~d I must admit that I was 
helped by affirmative action in the serVice." 

That isn't surprising. Since Harry Tru
man's order to integrate the services in 
1948, the army has been considered the 
branch most hospitable to blacks. The 
army's definition ofaffirmative action. says 
longtime Powell aide Bill Smullen. is to 
provide "extraordinary opportunities for 
advancement" to qualified minorities, mak

ing race one of many factors in promotion. 
That's what happened in Powell's case, 

according to Clifford Alexander. an Af
rican-American lawyer who was Jimmy 
Carter's secretary of the army. When Alex
ander arrived at the Pentagon in 19H, he 
insisted on v.idening the search for blacks 
eligible for elevation to general. Powell was 
among those added to the list .. Alexander 
has said. Powell got his star in 1979. 

Lunch counter: In his book. Powell will 
deal with racial issues in his own life. In the 
'60s, his family was stationed in segregated 
Alabama. "I can remember very well being 
denied access to a lunch counter." he said 
at Salem State. "This isn't ancient. , . Let's 
recognize that there are still racial prob
lems in our country." 

Although Powell benefited from affirma
tive action, his public views on it are care
fully calibrated to avoid giving offense. He 
opposes quotas and "reverse discrimina
tion." At Salem State he suggested that help 
be provided only to those minorities too 
poor or powerless to get ahead otherwise. 
"I don't believe," he said, "that anyone with 
money or connections should be helped by 
affirmative action." 

Ifhe seeks the presidency, Powell would 
be the first broadly popular black candidate 
for national office. Would he make racial 
justice an overt theme? Friends doubt it. 
"Colin is a very practical guy," says Robert 
L. Johnson. president of Black Entertirin
ment Television. "He wouldn't run on af
firmative action, and wouldn't have to. The 
symbolism of his presence would be 
enough." But if he does run, Powell will 
have to address the issue in detail...:..and 
America will be listening carefully. . • 
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AFFIRMATIVE ACTION 


'A THUNDEROUS IMPACT' 
Ot~ EQUAL OPPORTU·NITY 
ASupreme Court decision may gut racial preferences 

Six years ago, a.ffinnativce action be
gan a giant slide down a treacher
ous slope. That was when the U. S. 

Supreme Court, setting a tough legal 
standard for state and local minority 
set-aside plans, tossed out a Richmond 
(Va.) program that reserved 80% of the 
city's construction work for Il')inorities. 

The decision had a rapid impact: 
Within a year, nearly all of the nation's 
236 state and local programs had been 

.' dismantled or suspended, according to 
the Minority Business Enterprise Le
gal Defense & Education Fund. In Rich
mond, the minority share of construction 
dollars shriveled from 41.6% to 2.2%, 
"It was devastating," says Deborah L. 
Bames, Richmond's minority business 
enterprise administrator. "Diversity in 
the construction industry went back to 
its old ways." 

Now, affirmative action may be near
ing the cliff. On June 12, the Supreme 
Court raised the same hurdle for a fed· 
eral program that helps companies clas
sified as "disadvantaged." The ruling 
could affect a panoply of racial prefer
ences, from reserving radio spectrum 
for minorities to the 1965 executive or
der requiring nearly 200,000 federal con
tractors to adopt a.ffinnative-action hir
ing plans. The decision "will have 
thunderous impact," warns Ronald M. 
Green, a lawyer who represents compa
nies in a.ffinnative-action disputes. 
PRESSURE. Some Iav.makers aren't wait
ing for the ripple effect. Senate Majority 
Leader Bob Dole (R-Kan.) and Repre
sentative Charles T. Canady (R-Fla.), 
chainnan of a key judiciary subcommit
tee, plan to introduce bills to nullify the 
executive order and other federal pro
grams that help minorities. Even Pres
ident Cliriton is likely to recommend 
curtailing some preferences. . 

Some experts Say the shift in Wash
ington could prompt companies' to re
turn to their old habits. "If we pulled 
the a.ffinnative-action progranis tomor
row, we would revert back to blatant 
discrimination in a second," says Donna 
Gillotte, a consultant who has studied 
companies' attitudes toward diversity.· 

Employers such as .Sears Roebuck, 
AT&T,and Texas Instruments dismiss 
such fears. If a company depends on 
employees for a competitive advantage, 
"you've got to create' an environment 
to attract people from all segments of 

the population," proclaims 

Jim Porter, Honeywell 

Inc.'s vice-president for hu

man resources. 


Lawyers advising corpo

rations raise another con

cern. Government contrac

tors face a conflict between =--...;..,;~-
the ruling and the 1965 


. executive order. If they 
scrap their a.ffinnative-ac
tion plans, they may lose 
federal contracts. Under the 
new ruling, though, too ag
gressive a plan may spawn Now, the feds must prove past 

.....all!!!ttr:ti~IiGii~ 

reverse-discrimination suits. 
"It really puts business in discrimination to jus.tify 
a bind," says Theodore 	 • 
Wang, an attorney with the preference-and that's expenSIveLawyers' Committee for __________________________ _ 

Civil Rights, a San Fran- CONTRACTOR PECH'S SUIT LED TO THE RULING 
cisco nonprofit group that . 
consults v.ith large employers. 

A slew of litigation is expected to re
solve the uncertainty created by the 
Supreme Court ruling. The.case was 
brought by Randy M. Pech, the white' 
owner of Adarand Constructors Inc., a 
Colorado Springs company. After sub
mitting the low bid for subcontracting 
work, he lost to a company designated 
as disadvantaged because of its Hispan-

LEGAL LIMBO FOR 
EMPLOYERS : 

How the Supreme Courts ruling on 
federal preference programs may 
affect corporate affirmative action: 

• 	Voluntary hiring and promotion 

goals for minorities and women 


• Recruiting on predominantly 

minority cortege campuses 


. • 	Advertising job openings in 
publications targeting minorities' 

• 	Special deals with recruiters to . 
bring in only minorities 

• 	Reserving job slots for minorities 
and women 

• 	Plans based on federal mandates 
for aggressive minority hiring 

• 	Reserving wireless phone spec

trum for women and minorities 


ic ownership. The high court didn't 
strike down the preference program but 
said that, like state and local set-asides, 
it was subject to "strict scrutiny." The 
plan could be upheld if the government 
proves it had a compelling interest, such 
as correcting past discrimination, and 
that the remedy was narrowly tailored. 
DIRTY WORK. Some cities and states 
have met that difficult standard by intro
ducing race-neutral programs targeting 
the disadvantaged or flexible goals for 
minority contracting. But studies that 

. prove past discrimination are expensive. 
For Uncle Sam to justify all of its pro
grams would require an unprecedented 
number of studies and discrimination 
findings. "'I can't imagine how they're 
going to do jt,'~ says Gilbert J. Gins
burg, a Washington contracts lawyer. 

Advocates of affinnative action are 
eager to try. But Ralph C. Thomas III, 
head of small-business contracts at the 
National AeronauticS & Space Adminis
tration, worries that the effort could 
strain relations with government con
tractors. 'Ib justify programs, "we have 
to 	dig up all the dirt" on companies' 
hiring practices, he says. If the ruling 
also emboldens more workers to file re
verse-discrimination suits, the last phase 
of the affinnative-action war could be a 
nasty one. And Corporate America 
could get caught smack in the middle. 

By Stan Crock in Washington, with 
Michele Galen in New York and 
bureau reports 
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Back to the politicians 
A Supreme Court ruling willfuel the fight over affirmative aciion 

For month!i· the Supreme Court case 
of Adarau:d Constructors v. Pena 
was shapii'g up as a landmark. The 

issue - reserving federal contracts for 
minorities - stIrred emotions nation
wide. Politician,;, especially Republican 
challengers to President Clinton, 
jockeyed for position. And the 
people most affected by the con
troversy- minorities, women and 
frustrated white men - pleaded 
their causes from the sidelines. 

But when the court finally ren

dered a judgment last week, it was 

something less than a bombshell. 


· The justices were as divided as the 
nation over affirmative action, 
unable to decide even the case at 

· hand: whether the U.S. Transpor~ . 
tat ion Department had unfairly 
favored a Hispanic contractor 
over the white-owned Adarand 
firm when awarding a Colorado 
guardrail contract. And the prin
ciples that a 5-4 court majority 
agreed on are so abstract that 
rather than settling the issue, the 
decision promises to set off more 
political wrangling and litigation. 

There was little doubt, howev

er, about the court's overarching 

message: Racial preferences are 

rarely acceptable. Writing for a . 

splintered majority, Justice San

dra Day O'Connor decl;J.red that 

when government gives a helping 

hand to minorities, remedies . A IOOST fROM THE RDS. Fernando Galaviz, whose Virginia firm receives Small Business 
must be "narrowly tailored" to AdminIstration ald. argues that the SBA program Is "compatible" wHh the new Supreme Court 
serve "compelling" government nlling. But he says more could be done to weed out Ineligible applicants for grants.
interests. Thus, the court applied • 
the same "strict scrutiny" stand
ard to federal policies that it had applied 
to state and local affirmative action poli
cies when it stopped Richmond, Va., 
fr.om reserving 30 percent of its business 
for minorities. Civil rights advocates call 
t~e trend ominous, especially after the 
court last we,ek also limited a judge's au
thority to desegregate the Kansas City, 
Mo., schools. In coming days, the justices 
will rule on congressional districts drawn 
to favor blacks in Georgia and Louisiana. 

The Colorado decision has left plenty 
of room·for political maneuv~ring"The 

·White House expects even more' pres
sure to defend affirmative action. Liber
als angry about Clinton's new budget cuts 

"feel like they've been thrown against the 
wall," says a senior presidential aide. 
"They want us to fight, to draw the line." 
To buy time, Clinton promised to defend 
aff"mnative action that is "carefully justi
fied" and ordered aides to sort through 

Charles Canady soon will push legisla
tion to prohibit making race a factor in 
decisions on federal contracts, benefits 
and hiring. Canady said the court had 
recognized that racial "preferences tend 
to reinforce rather than reduce preju

dozens of programs that provide more 
than $10 billion a year in aid to minorities 
to. see which are likely to pass muster 
under the new ruling. Some Democratic 
leade~ want the issue handed over to a 
presidenti~ commission. New Mexico 
Rep. Bill Richardson, a Hispanic caucus 
member, says such a panel would "defuse 
the- issue and get us a little cover/' 

New curbs? Republicans, however, em
braced the ruling as a mandate for fur
ther cuts in affirmative action. House 
Speaker Newt Gingrich assailed policies 
"based on genetic codes that exploit a 
lawyer-defmed system." Senate Majonty 
Leader Bob _ Dole and Florida Rep. 

dice." Congressional strategists are pre
paring anti-preference amendments to 
appropriations bills and measures char
tering agencies like the Small Business 
Administration that offer federal aid. 
Critics also will focus on' how President 
Clinton implements a new procurement 
law that allows agencies to withdraw con
tracts from competitive bidding and 
award them to a "disadvantaged" com
pany if at least two such firms seek the 
work. The Associated General Contrac
tors of America terms the measure a 
"special-preference extravaganza." 

But legislation curbing set-asides is 
no sure bet, and if it passed Congress is 

U.S.NEWS & WORlD REPORT,JID<'I 26, 199538 



• u.s. NEWS 
would probably draw a Clinton veto and 
create an emotional 1996 campaign is· 
sue. Many executives of major compa· 
nies prefer not to reopen the divisive 
issue; Republican moderates, reports 
an insider, are cautioning that "this is" 
sue is explosive-let's not deal with it." 

Still, minorities worry they will take a 
hit. "The decision has created a climate 
of fear," says Anthony Robinson of the 
Minority Business En~erprise Legal De
fense and Education Fund. In Philadel
phia, where a local set~-aside remains un
der court challenge, Enoch Heggs, ari 
African-American who heads a 
construction fum, ptedicts that 
·'many of us in this business are 
going to get wiped ou1." 

Mixed record. The fallout from 
the 1989 Richmond case offers a 
rough guide to what may lie ahead. 
After the decision, some 230 state 
and local set-aside arrangements 
were suspended while advocates 
searched for evidence. to justify 
them. In the years since, about 100 
have re-emerged, a net loss for mi~ 
norities but far from a wipeout. 

. The mixed picture is reflected in a 
~stringoflawsuits. In San Francisco, 
black architects and engineers 
pointed out that they had received 
only two city contracts in a year 
even though they constituted 8 
percent of the available pool. "We 
demonstrated that affirmative ac
tion is legally defensible," says civil 
rights lawyer Theodore Wang. In 

. the past three years, local govern
ment contracts for minority-owned 
firms·have thrived, more than dou
bling to $55.5 million and 13.4 per
cent of the total. 

But the tide may have turned 
against affirmative action. Oppo
nents of racial preferences have 
mounted strong cases against 
complex "disparity studies" com
piled by municipal consultants 
who analyze local labor markets to help 
prove that minorities are underrepre
sented in certain job categories. In one 
prominent case, a federal judge in Phila~ 
delphia ruled in January that the evi
dence did not justify a 15 percent set
aside of city contracts to blacks. The 
judge rejected as "unadorned specula
tion" a report by economist Andrew 
Brimmer on how. bias might have sup
pressed bids by black contractors over 
the years. A Denver disparity study was 
rejected recently by a federal appeals 
court, and another test case is pending in 
Columbus, Ohio. 

Although the legal battle over federal 

set-asides will be just as divisive, much of 
the $4 billion-plus worth of minority con
tracts the Small Business Administration 
awards each year may survive. Fernando 
Galaviz, the head of a fum in the Virginia 
suburbs of Washington, D.C., that serv
ices government computers, notes that 
the agency requires applicants to "show 
how you personally experienced preju
dice." Galaviz, who remembers signs in 
Texas proclaiming "No Mexicans or 
Dogs Allowed," has organized a group of 
SBA beneficiaries to fight for continuing 
preferences in line with the court ruling. 

Other set-asides will prove more con
troversial. The Associated General Con-

IInlNO &lIDI TOO MUCH' The Supreme Court case may help contractor Charles Gaasland, 
who Is figtrting a federal decision to reserve road·repalr work at White Sands Missile Range for 
diSadvantaged firms. "Because we're white, we can't bid on this project," he complains. 

tractors charges that the Pentagon isre
serving major contracts at some bases for 
minorities to help reach a 5 percent aver
age for military procurement nation
wide. Charles Gaasland, who heads the 
New Mexico unit of white-owned C. S. 
McCrossan Construction Inc., says he 
was "absolutely stunned" last fall when 
officials at the White Sands· Missile 
Range earmarked a $30 million road
repair contract for minorities. Gaasland, 
whose firm has spent $30,000 in legal fees 
filing protests, says that "nobody should 
be included or excluded from bidding 
because of race or national origin." 

Gaasland's company may have a good 

case, but the national. debate is just be
ginning. Civil rights advocates are confi
dent. "It will be easy to show discrimina
tion in federal programs because the 
patterns are so stark and the federal gov
ernment is so large," says Penda Hair of 
the NAACP Legal Defense and Educa· 
tional Fund. But others note that the 
high court avoided giving a blueprint for 
exactly how the wide array of federal 
preferences should be judged. "Repair
ing roads is different from giving scholar
ships or building embassies abroad," says 
George laNoue, a University of Mary
land political scientist who serves as an 
expert witness in set-aside cases. 

California will serve as an early test
ing ground. Plans by GOP presidential 
hopeful Gov. Pete Wilson to publicize 
the cost to taxpayers of state govern
ment racial preferences may fuel sup
port for a ballot measure to ban them. 
Add the new signals from the Supreme 
Court, says Washington civil rights law· 
yer John Payton, and it is clear that "it 
will take a lot of political will to save 
affirmative action - many programs will 
fall by the wayside." • . 

By TED GESf wrrn STEVEN V. ROBERTS. 
KENNEnI T. WALSH. JIM lMPOCo IN 
CAUFORNlA AND KAREN MITcHEll 
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EEOC Seeks to Intervene iIt Sex-Harassment'Suit 


RECE'VED 

lS9S JlN 'S AM U: 26' 


EEOC 
PHOEHlX Q1S1R\CT. 
, Off\CE 

Br M.ik(! caner 
1'KE ASISOCL\Ttl) PIt!!S5 

\ 'l'be u.s. Equal ~mployment 
Opportunity Commis$ioD has 
asked to intervene in a 'It'ODUI:n'S 
sexual·harusment }a"'SI:I1t. ap
parenUr the fim tUne the fedaal 
ageuey eva ha.s sought sanctiocs 
in Utah. 

The EEOC petitiontd U.S. ])is
trict J u.dge Dee Benson to jobl in ' 
the case filed by JeZ1Difer Bnttom
ly, a former parall!,al at Ameri· 
e&II Investment Bank. who wed 
her boss. Thomas L. Monson. the 
bank.. another related finn aud 
fueir panmt cC)1np8.tJY. Leuetdia 
Natio:oal Corp. ' 

EEOC "'Fional attOrll-r Ricll· 
arcl R. Tnljillo said from the 
al1en('y's Phoenil o!fice that the 
1ntenention ,is justified bee.aun 

of the ··eeregioUs nature" of the 
a11epa inodellu. including evi
delle. that l4onaon and the com· 
panies retaliated .gaiJJst Bottom. 
IS when she complaWed to the 
SLlte Anti-DiseriminatioD Divi· 
mOll and EEOC. 

MoD.5OZl's attomey, Ellen May
coek. said she haa not decided 
whether her elient will OppOBe the 
EEOC', .iD.te:rveution. 

The EEOC petition was bled 
'Mar 81. Nohearmg onlhe IWltter 

has been set. 

. Scucmly was find. the lawsuit 

elab1ls. afte:r be1l:i.i assured ker 

job qsnDt1.ll jeopardy. After ahe 

wellt to the Slate and EEOC. Hon· 


.,on med a civil defamatloD law
, suit aga.i.D$t heT ill state court. ' . 

In her lawsuit. fUed a year ago. 
Bottomly clai.med that MOll5On. a 
former unior vice president and 

general counsel at AlB. had be
come obsessed wlth her ''person. 
all)" and se.ni.uy"lhu:Utg her em
ploymeat there from 1990 to 
1993. :Bottomly is .lleekiq at least 
$1 milUon. with the fblal amount 
to be determ.inecs'at trial. 

MQlISOn., tbe i.av.'suit cla.tmed, 
stalked her. ttied to kiss ber, 
searehed ber belO1lgmp, listebed 
to ber cOllversaUons IIIId repeat
edly propositioned Aer. He also ' 
MOle love DOtes aDd left "lewd" 
lUte:riah 00 her desk. iDcludJnC 
an explicit drawing of two people 
having Se:&:. according to court 
docUmellu. 

Bottoml:r daims sbe I!om· 
plaJ.Ded to MOlUon', Strperiors 
aDd fDed a complaint with the 
comp~:m 1993. All the w~e, 
abe said. she \\''U IlISured neT Job 
waS POt iP jeopardy. . 

weat to the state aDd EEOC. Two 
months later. Monsoll sued her 
for defamation ill state court, 
then sought ~ bave the file sealed 
at least partly to protect his fam-
Ily. . 

He is the eldest son ot Thomas 

Monson was fired Sept. '7, 1993. 
In a d.epodtion. he said. he was let
;0 for tlIi.Dg poor judgmetlt ill his . 
relationsbip with the WDl'IUlD. 

Bottmnly cla.i.tD£ that she was 
twice, uswea alter },lonsOD ,,'as 
lermmated that berjob was safe. 
SiX days later, Sbt was fired after 
king told an infBua1 investiga. 
tiOD showed her' cl.aim& to be 
groundle&l and, acccriting to her 
camplaict. that "her interests 
were dWerent frOtll AlB." 

Her lawsuit claims that Lc'Uca' 
r:1iA. a Ne.. 'York·balled holding 
company; American lnvllStment 
FiAancial aDd American lIlvest
ment BaIIl''were aware of this of
feuiVe and unlawful bara.ssment 
aDd. tolerated. ratified and fos

, teed it and falled to Uke app!'o. 
pnate remedial action to Sicp it, .. 

1%1 November 1993. Bouomly 

S. MOMOIl. ~oDd counselor to 
the preddwt of The Church of 
JelJUl Christ of LaUer-dav Samts, 

Trujillo said the EEOC likel" 
will seek both monetarY sanctions 
lhld iIljunciioWi qa.iuit the CODl
P....u.. 

http:cla.i.tD
http:qsnDt1.ll
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SUMMARIES OF LABOR AND EMPLOYMENT LAW CASES 

IN WHICH U.S. SUPREME COURT DENIED REVIEW ON JUNE 19, 1995 


94-)852 ALLEY v. GENERAL ELECTRIC 
CAPITAL CORP. 

Age-Pretext-Summary judgment. 
Ruling below (Schuh: v. General Electric 

Capital Corp., CA 7, 37 F.3d 329, 65 FEP 
Cases 1881): 

To establish pretext at summary judgment 
stage in suit against employer under Age Dis
crimination in Employment Act, protected-age 
employee must produce evidence from which 
rational fact-finder could infer that employer 
lied about its proffered reasons, .and former 
marketing manager failed to produce .such evi
dence in his ADEA suit against employer; for
mer marketing manager's contention that re
port on which superior relied to discharge him 
may not have been most accurate indicator of 
his performance does not establish that employ
er's reliance on report was pretelttual, when 
report also indicated poor performance on be· 
half of 27-year~ld employee who was also ter
minated, and other reports that former man
ager points to do not say that superior knew 
that his reliance on disputed report was invalid; 
employer's description of termination as layoff 
in letter announcing former manager's sever
ance does not demonstrate that employer's ex
planation that it discharged him for poor per
formance was pretextual, because employer 
adequately explained reasons for describing ter· 
mination in that way. employee admits that his 

0; superior told him that he was being terminated 
for performance dcficiencies, and nothing in 
characterization of termination in letter can be 
construed as evidence of pretext; accordingly, 
summary judgment for employer is affirmed. 

Question presented: Does Ctlottx Corp. v. 
Catmt, 477 U.S. 317 (1986), burden on non· 
movant responding to summary judgment mo
tion empower court to itself weigh competing 
inferences from evidence and to itself resolve 
disputed facts, when nonmovant has offered 
sufficient indirect evidence to allow trier of fact 
to make finding of pretext? 

Petition for certiorari filed 4/10/95, by 
Doyle C. Alley, pro se, of Greer, S.C. 

94-1775 CAVER v. GERACE. 
Constructi~e discharge-Denial of unemploy
ment benefits-Due process. 

Ruling below (La CtApp 2dCir, 649 So.2d 
389): . ' 

Testimony of employer's daughter during un· 
employment compensation hearing was not 
hearsay, and, in any case, employee failed to 
object to admission of testimony and therefore 
waived any right to complain on appeal; evi
dence supports conclusion that employee left 
her employment with law firm for personal 
reasons when firm required that she report to 
main office rather than satellite office to which 
she had been transferred upon her request and 
that such reasons did not constitute "good cause 
attributable to a substantial change made to her 
employment" that would entitle her to unem
ployment benefits; arrangement allowing em
ployee to work at satellite office closer to her 
residence was trial arrangement that firm had 
right to revoke when arrangement failed to 
work out satisfactorily, firm's demand that em
ployee return to main office was reasonable,. 
and despite increased transportation costs. re
quiring employee to return to work at main 

office was not substantial change· in employ
ment but rather was in accord with prior agree
ment between employee and firm. 

Questions presented: (I) Can state deny its 
citizen due process by using informal predepri
vational hearing at which conclusions of hear
ing officer are considered final on substantive 
issue and, therefore. binding on court? (2) Can 
informal predeprivation hearing be utilized by 
state to constitutionally deprive employee of 
unemployment benefits without any standard
ized rules of evidence or procedure? (3) Can 
state court use technical rules of evidence to 
deprive employee of unemployment compensa
tion benefits by reliance on ruling of informal 
predcprivational hearing that ignored rules of 
evidence and instructed employee to waive as
sistance of attorney? (4) Can state appeals 
court universally deprive unemployed plaintiff 
of due, process by refusing to review factual 
substantive conclusions of predeprivational 
hearing that were based on hearsay, by stating 
that admission and use of hearsay was not 
objected to and, therefore, was waived by un
represented plaintiff at predeprivational 
hearing? 

Petition for certiorari filed 4/27/95, by Car
la S. Roberts, and Jordan. Little & Roberts, 
both of Lafayette, La. 

9....1705 BEADLE v. TAMPA. FLA. 
Accommodation of employ~'s religious prac-. 
tices-Undue hardship standard, 

Ruling below (CA 11,42 F.3d 633, 66 FEP 
Cases 1540): 

MU!,icipal police department's neutral rotat
ing shift system for work assignments and its 
random assignment of recruits to shifts, even 
when combined with department's policies of. 
not allowing recruits to use vacation or leave 
time during first silt months of employment and 
not allowing any employees to trade days off, 
met city's obligations under Title VII of 1964 
Civil Rights Act to reasonably accommodate 
recruit who was. Seventh Day Adventist as
signed to shift that required him to work on his 
sabbath: requiring department to grant shift 
exception to such recruit would result in greater 
than de minimis cost to employer whose busi
ness involves protection of lives and property. 

Questions presented: (I) Does court of ap
peals decision conflict with holding in Brown v. 

·General Motors Corp., 601. F.2d 956 (CA 8 
1979), and teaching of Trans World Airlines 
Inc. v. Hardison. 432 U.S. 63 (1977). that 
employer can be relieved of its obligation to 
·reasonably accommodate employee's religious 
practices only if available accommodations in
volve more than de minimis tangible costs, such 
as payment of premium wages or demonstrable 
loss of efficiency? (2) Does court of appeals 

. decision reflect serious trend by lower courts to 
erroneously lower "undue hardship" standard 
to Title VII's religious accommodation require
ment so employers need do nothing when asked 
for such accommodation? (3) Does court of 
appeals decision commit manifest error in creat
ing, by judicial fiat, exemption from religious 
accommodation requirement of Title VfI for 
municipal law enforcement agencies? 

Petition for certiorari filed4/J7/95, by Lee 
Boothby, and Boothby & Yingst. both of Wash
ington. D.C., Harold Lance. of Dunlap, Tenn., 
and Rolland Truman, of Long Beach, Calif. 

9....1668 RAHN Y. DRAKE CENTER INC. 
Employees-Retaliatory discharge of hospital 
employee-First Amendment. 

Ruling below (CA 6,31 F.3d 407): 
Press release issued by nurse at publicly 

funded hospital in which she c1aimcd that pro
ceeds of tax levy dedicatcd to hospital would 
not be used properly by private corporation that 
operated hospital under lease from county, and 
that new work rules for hospital employees 
could lead to reduced patient care, was "quint
essential employee beef from disgruntled em
ployees." not speech addressing matters of pub
lic concern; therefore, nurse's First Amendment 
rights were not violated by her dismissal for 
allegedly failing to comply with new work rules, 

,even if, as jury found, her discharge for such 
reason was pretext for discharge for her public 
comments critical of hospital administrators. 

Question presented: Does employee speak 
about matters of public .concern when she com
plains that tax dollars raised through special 
levy are not being used for their intended pur
pose, complains that her employer is engaging 
In defiant and potentially corrupt activities with 
regard to future spending of levy funds. and 
advises public that potential patient. endanger
ment situation exists at public hospital where 
she is cmploycd? 

Petition for certiorari filed 4/6/95, by Paul 
H. Tobias; David Torchia, and Tobias, Kraus 

.& Torchia, all of Cincinnati, Ohio. 

94-1558 EQUAL EMPLOYMENT OPPORTU
NITY COMMISSION v. FRANCIS W. PARK. 
ER SCHOOL 

ADEA-Disparate impact-Applicants for 
employment. 

Ruling below (CA 7, 41 F.3d 1073, 63 LW 
2265. 66 FEP Cases 85): 

Employer's pay system, that links salary to 
years of work eltperience and results in rejection 
of older applicants whose level of experience 
automatically commands for them higher salary 
than employee's salary cap allows, although 
statistically demonstrated to have disparate im· 
pact on older job applicants. is economically 
defensible and reasonable means of determining 
salaries that does not violate Age Discrimina
tion in Employment Act absent showing that 
system is pretext for age-based stereotyping. 

Questions ~resented: (I) Does ADEA prohib
it disparate Impact discrimination'? (2) If so, 
does ADEA prohibition against disparate im
pact discrimination protect applicants for 
employmenr? 

Petition for certiorari filed 3/20/95, by Drew 
S. Days III. Sol. Gen .. Paul Bender, Dpty. Sol. 
Gen., Irving L Gornstein, Asst. to Sol. Gen., 
James R. Neely Jr., EEOC Dpty. Gen. Coun
sel, Gwendolyn Young Reams, Assoc. Gen 
Counsel, Carolyn L Wheeler. Ass!. Gen. Coun
sel, and Gail S. Coleman, EEOC Atty. 

9....1541 BEY v. BISBEE 
Employees-Discharge-Qualified immunity
Sufficiency of evidence, 

Ruling below (CA 10,93 F.3d 1096)': 
Sheriff's deputy's 42 USC 1983 claim that he 

was discharged in retaliation for reporting su
pervisor's illegal act alleged violation of clearly 
established constitutional right: deputy present-
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ed sufficient circumstantial evidence to create 
genuine issue of material fact about whether his 
speech was motivating factor in his discharge 
by showing that at least two people in sheriff's 
office read his report. that report number had 
been assigned to his complaint and entered in 
computer. and that one employee described reo 
port as "common. knowledge" around office: 

TEXT 


accordingly. defendants were not entitled to 
summary judgment. on issue of qualified 
immunity.' I 
. Questions presented: (I) Should government 

employees be forced to litigate. through trial. 
civil rights case in which there is rio claim upon 
which relief can be granted as matter of law? 
(2) Should government employees be forced to 

End or Text 

I 
.. 
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litigate. through trial. case in which complete 
lack of evidence' has been presented to defeat. 
qualified immunity? 

Petition for certiorari filed 3/17/95. by Ka
ren A. Byrne and Hugh Kenny. both of Chey. 
enne. Wyo. 
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Regvlotory Rftform 

IMPLEMENTATION OF HR 994 WOULD COST 

$25 MILLION TO $50 MILLION YEARLY" CBO SAYS 


A House bill that would terminate many existing 

regulations - unless agencies review rules 'and 

determine that they are necessary - would cost the 

federal government $25 million .to $50 ~iIlion an

nually, according to a congressional estimate ob
tained by BNAJune 19. '.' ' . 


The Congressional Budget Office examined the 

version of HR 994 - the proposed Regulatory 

Sunset and Review Act of 1995 -that was adopt

ed May 18 by a House Government Reform and 

Oversight panel. The legislation approved by the 

Subcommittee on National Economic Growth, Nat

ural Resources; and Regulatory Affairs' was drafted 

by its chairman, Rep. David McIntosh (R~Jnd) (97 

DLR A-2, 5/19/95). " ' " ' 


The bill would require agencies regularly to re
view existing and future significant rules - defined 
as those with a yearly ec~>nomic impact of $~O , 
million or more. In addition, congressional commit
tees and the public could petition agencies to review 
other regulations. . ' , 
" Agencies would have to determine whether regu
lations should continue in their current form, be 
modified or consolidated with other rules, or be 
allowed to terminate. The legislation would expire 
seven years after it was enacted. 

CBO's analysis estimated that the version of HR 
994 adopted, by the subcommittee would tr,ig~er 
between 330 and 670 reviews of new and eXlstmg 
rules and existing uncodified rules through?ut the 
entire federal government each year. Durmg the 
seven years in which the bill would be in force, the 
government would complete between 2,300 to 4,600 , 
reviews, the budget office wrote. ,.' , 

CBO Estimate 'Still Small Potatofts' 

, A staff member for the s~bcommittee con'tended 

that some of the assumptions made by CBO in its 

analysis inflated some of the figu~es - the doll.ar 


, estimates and the number of rules Involved. Despite 
this he told BNA, CBO's bottom line of $25 
miJiion to $50 million a year spread over the entire, 
government is "still small potatoes" given the size 
of the annual federal budget, which runs more than 
a trillion dollars: 

The CBO analysis, dated June 16, said, "The 
average cost of review.ing an ~?dividua! rule, as 
required by HR 994, IS small, averagmg about , 
$75,000 per ,review. Examination of so~e regula
tions would cost significantly more, while others 
would run significantly less, CBO wrote. ' 

(OLR) 6-20-95 
••.';~t_ 

The staff member noted the Clinton administra
tion's recent regulatory reinvention effort in which 
agencies scrutinized the Code, of Federal Regula
tions line by line with the goal of deleting obsolete 
or duplicative rules. 

"Jf they can do that kind of review in four 
months without a single penny," he said, the Execu
tive Branch easily could absorb the cost of carrying 
out the provisions of HR 994. , 

The staff member said McIntosh and other Re
publicans were hopeful that the administration 
would endorse th~ bil1 and work with House mem
bers to craft a regulatory review and sunset that 
would garner support from all sides. But the Office 
of Management, and Budget has indicated that it 
would not, help fashion any kind of regulatory 
review measure, he said. 

Meanwhile, the Government and Reform and 
Oversight Committee is expected to take up the bi)) 
in late June or shortly after the July 4 congression
al recess, he said. ' 

BiI~ Wovld Not Reqvire Cost-Benefit, Risk Analysis 

CBO pointed out that HR 994 would not require 
that agencies perform coshbenefit analysis or risk 
assessment for existing rules. , , 

However, CBO said the bill would require both 
types of analysis if agencies extended, modified, or 
consolidated existing rules under one condition. 
These analyses would be 'mandated if subsequent 
legislation required new rule-making to undergo 
risk' assessments and examination of costs and 
benefits. " , 

The House passed' a regulatory reform bill 
March 3 that would require risk assessment and 
cost-benefit analysis for new regulations, CBO not
ed (43 DLR A-B, 3/6/95). ' 

"If requirements for cost-benefit analysis and 
, r~sk assessment were to apply to the sunset reviews 

for all existing regulations that would be covered by 
HR 994, the cost of [implementing] HR 994 would 
increase dramatically," CBO said. 
, Rep. John Mica (R-Fla) requested the CBO 
analysis of HR 994. ' 
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Anxious Over Annuities 
. By Mike Causey per~t of salary. That payroll 


WasIIiJl&toa Pool swrWriter . . . surtax on feds is part of the 

-----=-----....;.....- Republican tax cut bill. The 


NaiI-biting season is here Senate and White House oppose 

for federal workers; it. The money raised by the 

Many say they will .' surtax would go directly to the 


retire this year ifCongress U.S. Treasury and would help 

changes pension rules effective offset tax cuts propoSed for 

in 1996. ()thers say changing upper-income Americans. , 

retirement rules could foree Both the House and Senate 

them to work several years " tteficit-reduction plans go along 

longer than they plaoned to get with President Clinton's diet pay 

the annuities they are promised raises for workers. Both plans 

under current law. would require agencies to absorb 

, House Republicans want to more of the pay raise costs. That 

raise employee contributions to 
the retirement plan by 2.5 'would cut money available for 

, percent of salary and reduce other personnel programs, from 

benefits by basing them on a promotions to training. 

worker's highest fiv~year Acquisition Reform Session 

average salary, instead of the , The National Performance 

high-tbree system. Review will unveil its new 


The retirement threat has Internet-based "Acquisition 

produced a go-now.ar- Reform Net" at the ".Real.' , 

work-longer dilemma for tens of Acquisition Reform" conference 

thousands of retirement-age Wednesday and Thursday at the 

feds. Doubletree Hotel-National 


Unfortunately for planning , Airport. The session is 

purposes. workers probably sponsored by Government 

won't know what changes are Executive Magazine and the 

going to be made until ' Council for Excellence in 

September or October when . Government. The conference 

Congress takes final action on will focus on changes in the 

budgets and deficit reduction. government's $200 billion-


If Congress moves to a a-year procurement system. The ' 

high-five system, it likely would tab is $400 for federal workers, . 

be phased in over two years.· $500 for industry people. Call 

Next year, annuities would be 202-393-7022. 

based on an employee's highest Maryland IUFE Tea.. . 

four-year average s3lary. A Don Enty is the new president 

worker retiring in 1997 or of the National Association of 

thereafter would be Under a . Retired Federal Employees 

high-five system if the plan Maryland Federation of 

became law. Chapters. Others officers include . 


Lots of callers have suggested Martin Wish, vice president for . 
that Congress "grandfather in" . legislation; Charlene Cohen, viCe ..• ,. 

~... current emploYees. aUowing president for membership; Ira 
i' 	 them to continue under the 
~ 	 high-tbree formula. They say it . Myrick, treasurer; and Jeanette . 

~ is unfair to change rules for . . :~=';,:e..:~ . 
: mid-career workers. But there ' . The Northern V;...a;n';' 

are two real-world problems 	 .._ 
:; . with that approach: There was chapter of the Association of . 
, DO grandfather clause years ago Government Accountants bas 

. when Congress switched from . given its presidential award to· '. 
, . 	 the high-five to the higb-three the Ceneral Accounting Office's. . 

formula. Second, grandfathering Charles W. Calkin Jr. and Kay 
would delay 81'\y cost saving for ' L Daly; the Agriculture , 
years. . Graduate School's RoueU B. 

The high-three to high-five RaalUD; the SmaU BuSiness .. 

change would save Administration's Patricia A. 

government-and cost : Reese; and the Army Audit 


, .workers-$700 tni1lion a year. Agency's PeterD. White. It also 

While manyfeds focus on that gave special leadership and . 


. proposed change, the big-ticket service awards to John R. 

item for them is the $12 billion 'Hummel. Marcia B. BuchllllllD, 

they would lose in salary over Joan S. Hobbs, Janice LeRoy 


. the next five years if retirement· and Nancy B. SincHtieo.. . 

~ntributions are raised by 2.5 TIIeSdo.y, lMIIe.a), 1995 


.1 
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. POLITICS: Assessing the President's Perfonnance 

On Civil Rights,Clinton Steers Bumpy 
Course Between Right and Left 

By STEVEN A. HOLMES 
WASHINGTON,. Oct. 19 - In his. nearly 

four ·years in'office; President Clinton has 
amassed a civil rights record rivaling that 
of any, President in the last 30 years. 

So,why do so many civil rights advocates 
- both liberal and conservative - mistrust 
him so much? 

Since he entered office in January 1993, 
Mr. Clinton has appointed· more women and 
members of minorities to Cabinet and other 
high-level positions than any other Presi
dent. He has appointed the highest percent
age of minorities and' women to the Federal 
bench. . 

He became the first President to back 
measu res; to end' bias against. homosexuals, 
he stepped; up enforcement of fair housing 
laws, and he stoutly defended the G<lvern
ment's affirmative action role, declaring in 
a speech in July 1995 that his goal would be 
to "mend it, not end it." 

"If you look at his overall record, both in 
the.appointments he's made and the policies 
he's pursued," said· Wade Henderson. execu
tive,director of· the Leadership Conference 
on,Civil' Rights, it coalition of liberal organi
zations, "his record stands with the best of 
recent Presidents, with the possible 
exception of Lyndon Johnson." . 

But so tricky and polarizing are the poli
tics of race and sex that the civil rights 
policies of the Clinton Administration have 
drawn, praise and scorn in equal measure 
from liberals and conservatives. 

With compelling evidence, conservatives 
say the Administration has pursued classi
cally liberal policies, despite trying to por
tray itself as moderate. They note that the 
people Mr. Clinton appointed to enforce anti
discrimination laws came, by and large, 
frorIl.; liberal organizations like the NAACP 
Legal·. E>efense and Educational Fund, the 
Mexican-American Legal Defense Fund and 
the National Women's Law Center. 

They also say that the Administration 
sought to expand the legal basis for affirma
tive action to include the need for a diverse 
work force, not just to remedy past dis
crimination. 

And they point out that despite Mr. Clin
ton's promise to change any Federal affir
mative action programs found ineffective or 
resulting in quotas, only one - a Defense 
Department procurement program - has 
been scuttled. ' 

"PhilosophiCally, I think they are 
straight, pro-preference liberals on these 

. Issues." said LlndaChavez, president of the 
"Center for 'Equal Opportunity, a conserva
tive group. "They interpret affirmative ac
tion to mean having double standards, hav

, ing different rules according to race, with 
attention to the bo~om line, according·to 
numbers. There's not a whole lot of differ
ence between the way the Clinton people 
enforce the law 4Rd the way the Carter 
people did." . ' 

But while conservatives complain that the . 
Administration is too liberal on civil rights 
Issues, liberal groups maintain that it has 
not been bold enough and is too willin~ to 
tack in the shifting winds. 
. 'They recall that Mr: Clinton quickly aban
doned Lani Guinier,. a law professor from 
Philadelphia who was his first choice to '. 
head the Justice Department's Civil rights 
division, when her past writings drew fire 
from conservatives. They note that after the 
storm that followed his pledge to remove the 
ban on homosexuals in the military, the 
President put forward a policy that left the 
ban in place. 

He delayed fUling important civil rights 
posts, squandering what civil rights groups 
said had been an opportunity to undertake 
new initiatives while the Democrats con
trolled Congress, And he signed a welfare 
bill that civil rights advocates say will throw 
at least a million children into poverty. 

Even Mr. Clinton's stand in defense of 
affirmative action, perhaps the defining civ· 
iI rights moment of his Presidency, was 
taken with the knowledge that abandoning 
the policy would have meant a certain Pres
Idential primary challenge from the Rev. 
Jesse Jackson. 

"There is no question about It," Mr. Jack· 
son said in a recent interview. "My position 
on It was quite public, and I stated it to him, 
I had no Inclination to run. My choice was, 
rather, to support him. But if he had taken 
away that program for equal opportunity, 
he would have crossed the line." 
, Mr. Clinton's aides deny that the prospect 

of a Jackson challenge in the primary fig
ured in the PreSident's deciSion to support 
affirmative action,. But that Mr. Jackson 
would make such a threat is indicative of 
what some critics regard as the President's 
primary failing:' that he responds more to 
political considerations than to those of prin· 
clple. 

"There isn't the malevolence that there 
was in the Reagan Administration or the 

/61\ 


I.Ddifference that there· was in the Bush 
Administration," said an official with a His
panic organization who spoke on the condi~ 

.. tlon of ' anonymity. "But there Is a calculat
ing approach to the issue that is principally 
politiCS driven." 

Mr. Clinton has argued that he was seek
. ing innovative ways to look at the divisive 
Issues of race, ethnlclty, class and sex. And 
in w~at could be read as a metaphor for his 
ge~eraJ approach to civil rights issues, Mr. 
Chnton, in the debate this week, touted the 
middle ground he had staked out on affirma
tive action. 

"I'm against quotas - I'm against giving 
anybody any kiild of preference for some
~ing they're not qualified for," he said. 

But, because I still believe that there Is 
some discrimination and that not everybody 
has an opportunity to prove they are qUali
fled,l favor the right kind of affirmative 
action." 

In fact, as Mr. Ciinton seeks another term 
his advisers and leaders of some llberai 
groups would argue that his stand on affir
mative action has shored up support for the 
policy and effectively removed the issue 
and with It, race, from the Presidentiai 
campaign. 

IIA year ago, I thought affirmative action 
was going to be the ultimate wedge issue in 
~~s campaign," said Linda Williams, a po
htlcal sCience professor at the University of 
Maryland. "It's Just disappeared." . 

Mr. Clinton's advisers have no doubt 
about why. "I think that President Clinton 
deserves credit for that. both for what he did 
In 1992 and wl'lat he's done since "said 
George Stephanopoulos, a senior ad~lser to 
Mr. Clinton, in a recent Interview at his 

, office. "The way he's talked about civil 
rights Issues has raised the bar for oppo

·Dents." , . 

The Expectations 

What They Heard, 
.What They Saw 

From the start, Bill Clinton seemed to be a 
different kind of politician when it came to 
civil rights issues. 

From early childhood, when he watched 
his grandfather's respectful and courteous 
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.	'Settlement with news media 
reached· in ATF-Davidian suit 
Paper, TV station admit no wrongdoing but will pay 

WACO, Thxas (AP) -1\vo Waco 
news organizations' and federal 
agents have reached an out-of· 
court settlement, ending a two
year lawsuit claiming reporters 
helped bring about the deadly 
1993' Branch Davidian raid. 

The settlement reached late 
Wednesday included no admission 
of wrongdoing.or acceptance of li· 
ability,. attorneys for the Waco 
1ribune·Herald and KWTX·TV 
said Thursday. Other terms were 
not disclosed. . . 

The media companies and 
American Medical 'Iransport were. 
sued by the families of four U.S. 
Bureau of Alcohol, Thbacco and 
Firearms (ATF) agents killed dur
ing the raid Feb. 28, 1993. Other 
agents joined the suit, claiming 
the defendants' actions contrib-r 
uted to the tragedY, 
. More than 20 agents were 

wounded in the firefight that. 
broke out when federal officials 
tried to arrest sect leader David 

Koresh for alleged weapons viola
tions. Six Branch Davidiansalso 
died in the battle. . 

Alter a 51-day standotl',.Koresh 
and 80 of his followers died in afire 
that destroyed the compound as 
authorities were punching holes in 
the compound walls with battering. 
rams. 

An American Medical 'Irans
port employee admitted to tipping 
the Waco TV station about the raid. 
Investigations by the Thxas Rang
ers and the U.S. 'Ireasury Depart
ment determined that a KWTX 
cameraman inadvertently alerted 
a sect member to the raid less than 
two hours before it began. 

The agreement included an un
disclosed financial settlement for 
American Medical, a local ambu· 
lance company hired by the bu
reau. The company provided 
medical support for the raid, sev
eral attorneys involved in the case 
said. 

The Waco 'Iribune-Herald's par

. ent company president, Jay Smith, 
said the settlement was a business 
decision by Cox Newspapers Inc:s 
insurance carrier. 

He said Cox officials believed' 
t.hey could have won the case. 

'tribune-Herald Publisher Dan 
Savage said the lawsuit will have 
no bearing on how the paper cov
ers the community. . . 

"We feel like we had no liability 
whatsoever in this because there 
was no basis in fact in the remain
ing allegaticn against us:' Mr. Sav
age said. "We have nothing to hang 
our head over." 

One of the agents, Mike Russell, 
said the case never should have 
dragged on this long. 

"It just goes to show the arr0
gance of those people at the ne·ws· 
paper and TV station. They could 
have settled for a lot less two years 
ago with a simple admission of' 
wrongdoing and an apology, Now 
it's cost them a lot of money," said 
Mr. Russell, based in Fort Worth~ 

http:wrongdoing.or


treatment of black patrons at his grocery 
store in Hope, Ark., Mr. Clinton has exhibited 
a comfort and ease in his personal dealings 
with members of minority groups, especially 
blacks. He has displayed, and almost flaunt, 
ed, !!is familiarity with black culture,black 
music and black icons. He has looked at 
home in black churches, singing well-known 
African-American 'hymns by heart and even 
preaching with the cadence and idioms 'of a 
black Baptist minister. 

'Ernest Green, a black Investment banker 
in Washington who has known Mr. Clinton for 
years, recalls a conversation with the Presi
dent' and a number of prominent blacks on 
Air Force One last January. At one point, ' 
Vernon E. Jordan, Mr., Clinton's close friend 
and confidant, remarked that the President 
was one of the few, white people who knew by 
heart all three verses of "Lift Every Voice 
and Sing,~' a,hY.Jllll, often sung at civil rights 
gatherings, :'iDd! called: the ..~! ca.liiiimal , 

'anthem" bYlI!ll3!l!1Wlladls: 
"I said, ·Mt~ Presidan, I beg to <liffi!r;'" 

Mr. Green said. .. 'You', are one of the few 
people, period, who know all three verSes.' .. 

Yet as Mr. Clinton prepared to take office 
_ four' years ago; , both traditional civil, rights 

groups' and their: conservative antagonists 
viewed the oCcasion with a, mixture of hope 
and trepidation. 

As a candidate, Mr. Clinton had Criticized 
the, civil rights record, of his Republican 
predecessors George' Bush' and Ronald' Rea
gan, who often seemed"hostile or. indifferent 
to civil rights issues . .Mr ..Clfnton'promised',tO 
push for proposals like legislation that would 
allow people to register to vote when they 
renewed their driver's licenses or applied for 
government benefits. He also promised to' 
end discrimiilatiori against homosexuals, 
press for statehood for the District of Colum

, bia and remove limits on the monetary dam- . 
ages women could win in sex-discrimination 
suits. ' 

But if Mr. Clinton was expected to lead 
liIler.al'cMr,rigbts.groups,out of the political 
and' policy Sinai, there. were indications that 
be might ,be an um:ertam Moses, HI:! had 
campaigned as, a ""Hew Democrat,:' one 
more moderate than the Democrats of old. 

At times, he trumpeted his disagreements ' 
with groups like the National Association for 
Uje. AliW-.mcement of C0lored' People 'or the 
National Organization. for: Women, 

"Clinton spoke'a language~of racial moder
ation," said Will Marshalli, director' of the 
Progressive Policy Institute; a right"Of-cen- ' 
ter' Democratic. research and advocacy or
ganization...He spoke of reciprocity - r.lghts 
and. responsibilities - rather than the lan
guage of grievance and entitlement.'" 

In, Ja!IUal'}' 1992, a }~ttle !'!lore than th~ 
weeks before the New Hampshire primary, 
Mr. Clinton, then Governor of Arkansas, left 
the campaign trail andwei'lt home to ap
prove the execution of Ricky Ray Rector, a 
black inmate who was mentally impaired, 
for killing a white police officer. On,Jilne,13, . 
1992, Mr. Clinton took the'stage at the con
vention of the National Rambow Coalition. 
Mr, Jackson:s organization, and chastised 
Sister Souljah, a black rap artist. for flippant
ly suggesting that blacks lake '''a, week and 
kilt white people." 

In the transition to the Presidency, ,Mr. 
Clinton criticized women's groups that were, 
preSSing' him to appoint more women: to his 

,,<,?"_ .. t,:~,'''.\!~J: •. '·~ ,,', ~ 1. l 

Cabinet, snapping at them for being "bean 
counters." 

Such utterances were Unusual coming 
from a Democrat and caused uneasy feelings 

. among civil rights advocates. 
"I think the black community felt they had 

invested heavily in Bill Clinton, had helped to 
elect him and had big expectations," said 
Milton Morris, senior vice president of the 
Joint Center for Political and Economic 

, Studies, a research group. "But there also 
was some apprehension. 'nus whole 'new 
Democrat' thing scared a lot of people." 
, Once elected, Mr. Clinton assembled a 
Cabinet that' inCluded four blacks, three 
Women and two Hispanic men. Some, like' 
Attorney General Janet Reno or CommerCe 
Secretary Ronald H. Brown, were given jobs 
generally reserved for white men. 

And of Mr. Clinton'S 182 judicial appoint
ees, 32 percent have been women, 20 percent 
black and ,7 percent Hispanic, a far higher 

. percentage than thatof any other'PreSldent 
Those appointments could ~ critical In fu
ture policy questions, as Congress has tended 
to defer to the courts in the areas of affirma· 

, ,tive'action and gay rights.' , 
, Despite that record, however, It took the 
. Administration nearly two years to fill'lm

portant civil rights posts in the Administra
tion: The' pace, which contributed to the 
anxieties of civil rights groups, was a dlrect 
result of what they viewed as Mr. Clinton's 
disastrous handling of one of his earliest 
appointments. the nomination of Ms. Guinier 
to the top civil rights job in the Government. 

The Appointments 

An Abandonment 

Brings Turmoil 


More than any other single event, the 
Guinier episode sent, shock waves through 
traditional civil rights groups. 

Ms. tiuinler, a professor at the University 
of Pennsylvania Law School, had been a good 

,friend of the President and his wife, Hillary. 
She had been a classmate of both at Yale Jaw 
school, and they had attendect her wedding on 
Martha's Vineyard in 1986. Moreover, she 

,had built areputation with the NAACP Legal 
Defense Fund as an innovative thinker In the 
area 'of voting rights. To many, s,he seemed a 
natural for the position of Assisfant Attorney' 
General for civil rights, conSidered the top 
civil rights position in the Federal Govern
ment. ' 

But soon after her' nomination was an
nounced In May 1993, it began .0' run into 
trouble, In her writings, Ms. Guinier had 
suggested alternatives, to the system of try
Ing to guarantee blacks and other minorities 
representation by drawing gerrymandered 
districts in which blacks constituted a major
ity of voters. ' 
, But her proposals, including ideas like 
cumulative voting and proportional repre
sentation, were theories that went against 
the American idea of one-person"One-vote 

, and majority nile, They were clearly outside 
the mainstream at ~merican thought and 
were characterized'by her coriserVative' crit-' 
ics as dazigerouslY radical: " 

'/~I 

Faced with strong opposition. even within 
his own party, Mr. Clinton withdrew Ms. 
Guinier's nomination a month later, declar
ing that if he had read her early writings, he 
would not have nominated her to the post 
Moreover, the PreSident jettisoned Ms. Gui
nier without letting her appear before the 
Senate Judiciary Committee, as her support
ers had urged. to explain her views. 

The d~ision enraged civil rights advo
cates and' deepened their suspicion of Mr. 
Clinton. ''There was a prof~ sense of 

THE CLINTON ... ' 
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Civil Rights ' 

betrayal In his unwi1lingness to stand with 
her' and defend 'her' as 'a reflection 'of what 
this Administration believed in," said one 
civil rights leader 'who spoke on the condition 
of anonymity. "We felt that this was a Presi
dent who was not willing to put his reputation 
on the line, and you questioned whether he 
would be with you ,when the going got tough." , 

Mr. Stephanopoulos acknowledged that the 
White House had mishandled the Guinier 
nomination, primarily by not thoroughly re
viewing her work before Pl;ltting her name 
forward. The Presidential adviser also ac
knowledged that the episode had contributed 
to the unease with which many civil rights 
groups viewed the new Administration. 

"I ,think It raised questions," he said. "I 
don't think that was fair, but r think It did." 

The Guinier episode had' other Implica
tions as well. Determined not to be burned 
again, the Administration carefully consult
ed with liberal organizations and with groups 

, like the Congressional Black Caucus op its 
subsequent nominees for top civil rights posi
tions. That t"esulted in a number of candi
dates being rejected and stretched out the 
process. It was not until Feb, 1, 1994, almost 
14 months after the President took office, 
that Deval Patrick, a lawyer from Boston, 
got the job.. ' 

Other civil rights appointments were de
layed as well, in part because the Adminis
tration - despite Mr, Clinton's criticism of 
"bean counters" - wanted to fill' certain 
posts with representatives of particular ra
cial or ethnic groups. 
, The Administration also had a difficult 
time agreeing on candidates with civil rights 
groups and the Black Caucus. 

"The President's slow pace of appoint
ments to key civll rights posts would prove 
damaging to hopes that momentum in civil 
righi.S enforcement. would be established," 
the Citizens Commission on Civil Rights. a 
private watchdog group, wrote in 1994. 

On Sept. 29, 1994, the Senate confirmed 
Gilbert Casellas as head of the Equal Em
ployment Opportunity CommiSSion, the last 
major unfilled civil rights position in the 
Administration.. 

Five weeks later, the Republicans won 
control of both Houses,of Congr,ess. For: most 
ofthe next year, the Administration' was on 
the defensive. 



;,The Defining Moment 

.: r'(~n Cautious Path, 
<·As the Court Nods 

In an interview on a television talk show on 
~\: Feb_ 5, 1995, shortly after the new Congress 

convened, Bob Dole, who had become the 
Senate majority leader, was asked his views 

,~, about a california ballot initiative that would 
declare that race or color could "not be a 
criteria for either discriminating against or 
granting pr~ferentlal treatment to anyone." 

After making some preliminary com
ments, Mr, Dole said, "Why did 62 percent of 
white males vote Republican in 1994? I think 
It's because of things like this, where some

-timesthe'best-qualified person does not get 
the job because he or she may be of one color 
- and I'm beginning to believe that may not 
be the way it should be in America" 

The comments by Mr. Dole, widely consid
ered at that time to be the front-runner for 
the Republican Presidential nomination, 
were the beginning of troubling news for 
supporters 9f affirmative. action programs. 

Senator Phil Gramm, a Texas Republican 
who was another contender for his party's 
Presidential nomination, had announced he 
would make opposition to racial and sex 
"preferences" a centerpiece of his cam
paign. 

The voter initiative in california was gain- • 
ing ground (it made the Nov, 5 ballot), sug
gesting . strongly . that affirmative action 

would be a major issue in the Presidential 
campaign in that vote-rich state. On Feb. 21, 
the House voted to abolish a set of tax breaks 
given to communications corporations that 
sold their companies to minorities. 

Worried about the mounting legal and 
. political challenges, Mr. Clinton called a 
group of House Democrats to the White 
House and told them the Administration 
would be conducting an "urgent review" of 
Federal affirmative action programs. 

"It had become a hot thing in Republican 
. politics," Mr. Stephanopoulos said. "The 
President said, 'I want to be able to defend 
the defensible, and in order to do that; I need 
the facts.''' 

White House officials sought to assure 
. minority' and women's groups that the Ad

. ministration would not abandon affirmative 
action programs. But liberal groups were not 
so sanguine. . 

"I think, in all candor, there were real 
questions of where this guy was going to 
come out on this critical Issue," sald Mr. 
Morris of the Joint Center for Political and 
Economic Studies. "There were people who 
had reason to believe here was another area 
where he might cave." . 

. A spirited discussion broke out in the 
White House. On one side were those who felt 
the Administration should back away from 
race and sex-based affirmative aCtion, either 
out of principle or to' reach out to working-

class white men: On the other were those 
urging the President to hold fast - on princI
ple and to avoid alienating the party's base 
among black and Hispanic voters and liberal 
and moderate women. . 

After a re~·ew that took five months, Mr. 
Clinton opted to defend affirmative action, 
declaring that the policy was needed to ad
dress "the systematic exclusion of JndIvid
uals of talent on the basis of their gender or. 
race." He sald,however, that his Ad.mlIUstra
tion would review au programs to determine 
whether any used quotas, discriminated 
against. whites or were continued when they 
were no longer necessary. 

"When affirmative action is done right. It 
is nexible, It is fair, and It works," Mr.. 
Clinton sald in his ,[uly 1995 speech. 

Administration OffiCials proclalmed that 
Mr. Clinton had reached his decision out of 
principle; critics said It was political pander
ing. Amid the assertions, one major event 
does stand out . 

On June 12, 1995, the Supreme Court, in a ~ 
t0-4 ruling in a case called Adarand Co!t

structors v. Pena, upheld Federal affirma

tive action programs but said steps had to be 

taken to insure that programs were justified 


. and that their Implementatlon did not run 

roughshOd over the rights of whites. . 


WhUe civil rights groups tnJtially be
moaned the High COurt's decision,' It soon 
became clear that the decision carried an 
enormous political silver lining for the Ad
mtnJstration. 

In effect, the Justices had sald, mend it but 
don't end it. As a result, the decision allowed 

the Administration to modify affirmative 


. action programs in ways that pre-empted the 

'crlticisms raised by Republicans while fend

ing off liberals by saying that changes were 

mandated by the COuit. . 


"it set the outer bounds," Mr. Stephano
poulos said, "because It was harder for the 
opponents of affirmative action to argue with 
doing away with it when, a conservative 
Supreme Court had not ruled It Ulegal." 

It was, some political analysts say, the 
defining moment of Mr. Clinton's Presidency 
in the civil rights area, and it knOCked the 
pins, out from under his opponents. OUt
nanked by Mr. Clinton, the Republicans, 
especially Mr. Dole, backed away from the 
affirmative action Issue. 

Though Mr. Dole introduced legislation In 
the Senate to gut Federal affirmative action 
prvgrams, he never pressed it. and the 104th 
Congress ended last month without having 
enacted any broad-based ban on Federal 
"preference" programs. 

..As the President demonstrated in affir
mative action, just the use of the bully pulpit 
can change the debate," said Charles Kama
saki, senior vice president with the National 
Council of La Raza, a Hispanic advocacy 
group. "We were in a free fallon affirmative 
action until the time the President made his 
speech. And almost since that time, from a 
policy perspective, the Republicans have
been on the defensive." 
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The proposals would,' apply to federal agencies ' 
'and would'tighten the eligibility standards for firms 
seeking to establish minority status. The' plan 
would include a mechanism to compare various, 
industries by reviewing the number of federal con
tracts held by minorities, with an ideal "bench
mark." Schmidt insisted that benchmarks differ 
froin quotas, because benchmarks merely identify 
targets. ' 

, I ,Aclo,roncl Challenges In The ~ir.· 

. Assistant Attorney General Deval Patrick told 
, reporters that possible legal challenges to the feder
" al governmenCs use of affirmative action criteria in 

the award of contracts have been "in the air" since 
. the U.S. Supreme Court's 1995 decision in Adar

and Constructors Inc. \I. Pena'(67 FEP:Cases' 
1828). .,' " 

Justice Department officials said they hope' the 
proposals will strike a balance between the adminis
tration's desire to continue policies aimed at reme
dying the effects ofdiscrimination and the need to 

, . follow the Supreme Court's mandate. 
Technically, the Justice Department proposal af


Affirmative Action fects firms owned by socially and economically 

disadvantaged individuals (SOB's). A department,
JUSTICE DEPARTMENT PLAN WOULD,CHANGE spokesman told BNA ,that most SDBs,areminority 

AFFIRMATIVE ACTION IN F~DERAL CONTRACTS 
. ~. 

owned. ,.
The 'Justice Department, May' 22 proposed About 6.4 percent of federal government con

changesi~ the Clinton administration's use of affir tracts are with SBps, according, to the department. 
mative action policies in awarding federal contracts 
by tightening certification and eligi,bility require- No Set-Asides For Two Years 
ments for companies claiming minority status. 

: The plan would ban for two years minority set':' The proposais would tighten the c~rtification and 
aside programs in which only minorities can bid on eligibility requirements for who can claim to be ~ 
contracts, and would 'establish be!)chmarks..;....which 'minority for federal procurement purposes. Cur-
DOJ spok~smen insistare different than quotas.,-', rentlya firm merely checks a box on a form. 
to assess when preferential treatment of minorities Under the proposal, every applicant would be' 

. is no longer necessary. After two years, minority 'required to sub~it with each bid a certification 
set-asides would b~ re-eJalhated.,;' . that the, business is owned and controlled by"desig-

The proposed changes will appear in May 23 nated socially and eeonomical1y disadvantagedindi-
Federal Register, fonowed by a 6O-day comment viduals," and each bid, would ,have to be 

, period. The goal is to insulate the government from accompanied py' a' form, certifying that the firm 
legal challenges that Could be moun~ed in the wake qualifies for minority status. ' , 
of the Supreme Court's.1995 landmark decision The department would prosecute those who mis
that limited the federal government's affirmative represent their eligibility, and the government 
action efforts. ," " , " ,', ' would conduct periodic 'audits ofcertified firms! 
, Citing discrimination in lending and bonding and The changes would also i~crease the use of mea
bigotry by some craft unions, prime contractors, . surc~s that stand no chance of running afoul of the 

. and suppliers, Associate Attorney Genera~ John' C~nstitut~on or inviting a, lawsuit, such· as ','out-
Schmidt $aid the government has made ','a very reach andtechnical.as·sistance.'" ' 
powerful 'case for affirmativ~ action in 'T~e new systeip would be monitored by the 
procuremenl.", .., " ' Commerce Department, which would use data al-' 

The proposed reforms were also spurred by ,a ready collected by the government to evaluate 'the 
review of federal affirmative actio!) plans ordered percentage of contracting dollars awarded to mi-
by President Clinton last ye~lr. nority-owned businesses. C<nJ ;tf 
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When Com~erce concludes that the use of ;ace
based measures are no longer necessary their use 
would cease: " . 

'No Pleasing Some Critics~ 

. I~ :4daran~, the Su~reme Court imposed "strict" 
judICIal scrutmy-whlch already applied to state 
and local affirmative action programs-to federal 
affirmative action plans. Under a strict scrutiny 
standard, affirmative action plans can be struck 
?own unless they serve a compelling government 
mterest and are narrowly tailored to serve that 
interest. ' 

On a 5-4 vote, the high court in Adarand rein
stated a reverse discrimination challenge to a Small 
Business Administration program filed by Adarand 
Construct'ors Inc., a white-owned Colorado com
pany that lost a ~onstruction project to a mino~ity
owned contractor despite being the ·lowest bidder, 
(113 DLR AA-I, E-}, 6/13/95). . 

. The. ~lan w~s accompanied by a lengthY'appen
dlX, whIch laId out the Clinton administration's 
evidentiary basis for believing that the 'government 
has cOll)pelling reasons for favoring minorities 
when awarding contracts. .' , 

The proposals include what department officials 
called "rac~-neutral" efforts that are ,"not Constitu
tionally problematic," and calls for regular review 
of affirmative action' efforts, to insure that the 
approach is narrowly tailored. 

"There's no pleasing some critics," Patrick said 
but "we believe we have a system that can b~ 
defended under Adarand." 

(Text of the department's proposed rule, sum
mary sheet! and appendix appear in Section E.) 

-By Barbara A. Yuill 

Affirmative A"ion 

C~INTON ISSUES ORDER ON EMPOWERMENT 
CONTRACTING TO HELP DISTRESSED AREAS . 

P·resident Clinton May 21 signed a long awaited 
executive order on "empowerment contracting," 
which seeks to encourage business activity in eco

. nomically distressed areas by providing incentives 
to "qualified" large or small business bidders. 

The incentives would apply to the, evaluation of 
offers for government contracts in unrestricted 

competitions, i.e., competitions not reserved specifi
cally for certain groups or individuals.' . 

Under the order, an "area of general economic 
distress" is defined, for all urban and rural commu
nities, as any census tract that has a poverty rate of 
at 'least 20 percent or any designated federal 
empowerment zone, supplemental empowerment 
zone, enhanced enterprise community, or enterprise 
community. In addition, any additional rural- or 

Indian-reservation-area can be deslgnatea as an ,. 
area of general economic distress after considering 
the following factors: unemployment rate; degree of 
poverty; extent of. outmigration; and rate of busi- l" 
ness formation and'. business growth. 

The :executive. order requires large businesses 

employ a "significant number',' of residents 

the area of general economic distress in order to be 

eligible for the contracting incentives. But small 

businesses will not have to meet this criterion, 

provided they meet one of two other criteria. 


A "qualified .large business" is defined as a large 

for-profit or not-for-profit trade or business that: 


• employs a significant number of residents from 
. the area of general economic distress; and 

• either has asignificant physical presence in the 

targeted area or a direct. impact on generating 

significant economic activity in the area. 


A "qualified small business" means a small for

profit or not-for-profit trade or business that: 


• employs a significant number of residents from 
, the area of general economic distress; 

• has a significant physical presence in the tar

geted area; or 


• has a direct impact on generating significant 

economic activity in the area of general economic ' 

distress. 


The order: requires the secretary of Commerce, in 

consultation with other agencies and the Office of 

Federal Procurement Policy, to develop policies and 

procedures to implement the intended purpose, 

which is "to strengthen the economy and to . 

prove the..efficiency of the federal procu 

syst~m by encouraging business development t 

expands the industrial base and increases 


. competition." . 
The order says:' "Fostering growth of federal 


contractors in economically distressed communities 

and ensuring that those contractors become viable 

businesses for the long term will promote economy 

and efficiency in~federal procurement and help to 


. empower those eofnmunities." . 
By' casting the empowerment contracting policy 


as making good economic sense (i.e., by helping 

businesses located' in blighted areas, .the pool of 

competition is enlarged) rather than as serving a 

soci~r purpose (e.g., helping minorities or promo't

ing diver.si~y in .the federal contracting workforce), 

the admlntstratlon 'hopes to avoid a constitutional 

challenge. Specifically, it hopes to avoid the "strict 

scrutiny" standard imposed by the U.S. Supreme' 

Court in its June '1995 decision in Adarand Con

structors Inc. v. Pena '(67 FEP Cases J.828). 
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" I, SUMMARY OF JUSTICE· DEPT. PROPOSED REFORM 
~,
i OF AFFIRMATIVE ACTION IN FEDERAL PROCUREMENT 

, . . . ' 

., RELEASED ,MAY 22, 1996 

SUMMARY that the individuals claiming disadva'ntage own and control the 
JUSTICE DEPARTMENT PROPOSED REFORM OF' companY,as defined by SBAregulations. ' 

AFFIRMATIVE ACTION IN FEDERAl PROCUREMENT 
May 22, 1996 II. RACE.NEUTRAL MECHANISMS , 

• Agencies will be required to maximize the 'use of technIcal • This document summarizes a proposal for reform of race
assistance, outreach, and other race-neutrai means to increase. conscious ,affirmative action measures in federal procu'rciment 
minority opportunity and participation in federal procurement, that target assistance to minority-owned .businessesthrough 
thereby decreasing reliance on, race-conscious. mechanisms. programs that aid small firms that are owned by socially and . . . 


eConomically disadvantaged individuals ("SOB's"). The pro

posal is designed to ensure that such programs comport with III. ESTABLISHMENT OF BENCHMARK LIMITATIONS 

the Supreme Court's ruling last June in Adarand eonSlruelors, • In order to e'nsure thatrace-conscious procurement is not 

Inc. v. Peiia; which held that federal race-conscious based used unnecessarily, benchmarks will be developed for each 

affirmative action programs are subject to the constitutional industi-y i~ ,which the government contracts. BenchmarkS ,will, ' 


. standard of strict scrutiny. seek to measure the level of minority contracting that would 
exist absent the effects of discrimination. . 

.. Benchmarks will be calculated by combining the capacity' 
of available minority firms in the industry with' an adjustment, I. CERTIFICATION AND ELIGIBILITY 
where applica~le, for the amount that' discrimination has'• SOB programs assist smail firms owned by indi~iduals that 
suppressed that ,availability. ' " ,are disadvantaged socially (subjected 'to racial or cultural 

bias), and economically (that bias has led to decreasedeco-, 
nomic opportunities compared to others). Applicants to these IV. APPLICATION OF BENCHMARK LIMITATIONS 
programs will be required to submit a form io the procuring • Where minority participation falls below the benchmark, a 
agency verifying their eligibility. , . price or evaluation credit - not set-asides- will be author

• Members of designated racial and national origin groups ized for the evaluation of bids by SOBs and prime contractors 
presently are presumed by statute to ,be socially ,and economi who' commit to subcontract with SOBs. ' ' 
cally disadvantaged. The proposal does not affect those pre- ' • When SOB partIcipation exceeds the benchmark, the cred
sumptions. Under the proposal, nonniinority :apldicants may it would be lowered or suspended. When that occurs, the SBA 
establish by preponderance of evidence - instead of the concurrently will limit the use of the 8(a) program in that, 

. current clear and convincing stand~rd - that they.are socially industry by restricting entry. speeding graduation, or restrict
and economically disadvantaged. This change will open SOB .' ing the number of 8(a) awards in the industry. '. 
participation to more women and nonminorities. . . • After, this system is in place for two years, a thorough 

• All applicants to SOBprograms will tie required to submit review will be conducted. and changes to the amount and 
a certification from an SBA approved organ~zation verifying methods of assistance would be considered at that time: 

, End of Text 

".t" ", ' 
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availability' of minority-owne<1 com
panies in a given mark~t and wheth
er the number of those companies 

u.s. Retreats 
had been held down by past dlscrimi· On Contracts I 
nation. 

Once the benchmark number of 
minority-owned companies was deFor Minorities I 
termined, Federal agencies might 

By STEVEN A. HOLMES use efforts like granting those com
panies a 10 percent bonus preference 

WASHINGTON, May 22 - Inching In bidding or giving a bonus in evalu
toward an overhaul of Federal affir- ating the bids of prime contra'ctors 
mative action programs, the Clinton ' that promised to use mlnority-owned 
Administration today issued tenta- 'subcontractOrs. ' 
tlve guidelines that would scale back ' In announcing the prOpOsals, John 
the ability of Federal agencies to set R. Schmidt, an Associate Attorney 
aside contracts for minority-owned General, emphasized that the bench
companies. marks were not a quota "because 
, The guidelines al'lnounced by the there is absolutely no guarantee that 
Justice Department are also intend· you wlll'get there." 
ed to root out fraud in awarding of An overhaul of the Federal set
Federal contracts under affirmative aside programs was compelled by 
action programs. They would re- the 1995 Supreme Court ruling in 
quire Federal agencies to use "race- ,Adarand v. Pena, which limited the 
neutral" means to increase the num·' ability of Federal programs to 
ber of minority companies receiving award benefits on the basis of race or 
contracts, and to make it easier for sex. , 
companies owned by "disadvan- Since then the Clinton Adminlstra
taged" whites to receive preferential tion has been struggling tO'figure out 
treatment in winning contracts. how to comply while preserving af· 

In the last fiscal year, 6,000 compa- firmative action programs that are 
nies participated in the program run , strongly supported by a crucial polit
by the Small Business Administra- . ical COll,stituency of President Clin
tion that provided business and ~ech-, ton : blacks and other minorities. 
nical advice as well as $5.8 billion in "The goal of this proposal is to 
Federal contracts for "disadyan- assure that qualified minority busi
taged" companies. Of those, 32 were ness get a chance to participate in 
not minority owned. Government contracting," said De-

Despite today's aimouncement,of- val Patrick, Assistant Attorney Gen
ficials said the guidelines would not eral for civil rights, "and that we 
take affect until the end of the year accomplish that in ways that are 
and could be altered depending on consistent with Adarand." 
the public response. The Adarand decision involved a 

Much of the announcement had Department of Transportation pro
been disclosed to reporters in recent gram that required states to set a 
months, so the proposals announced goal of awarding companies owned 
included little new information. by minorities and women at least 10 

But in one critical change, Justice percent of the value of Federal High
Department offiCials said the guide· , way Administration contracts. But 
lines would have the effect of placing the announcement today did not in
a two-year moratorium on new Fed- volved the highway construction pro
eral programs that set aside a cer- gram. Justice Department officials 
tain percentage of contracts for ,a said a new set of guidelines that will 
specified group. In the past, officials cover the program are still being 
have said It would be at least three worked on. 
years before any new programs 
could be Implemented. , 

The moratorium, however, drew 
, criticism from some groups con

cerned mat the Administration was 
needlessly retreating from affirma
tive action. "It's a bone that they're 
throwing to conservatives," said 
Laura Murphy, director of the Wash· 
ington office of the American CivJI 
Liberties Union. "This is a bone to 
Bubba to try to prove that he's not as 
liberal as his reputation would have 
you believe." , 

The most significant aspect of the 

new guidelines would be the require

ment that Federal agencies conduct 

an industry-by-Industry stu'dy.of the 
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AFFIRMATIVE ACTION: The Clinton 

tion issued new rules Wednesday on ra(:e-b,ase:di 

ernment contracting. Under the plan oullim~d 

Justice Department. "race-conscious 

would be allowed only after evidence of discrimina- , 

tion has been found. The rules would disallow set


,aside provisions that designate speCific numbers of. 
minority contracts in a program, 

http:stu'dy.of
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A ffirmative Action for U.S. Contract$, 
Limited in Rules ·Using'Benchma.rks' 

-----;-----'- , " 

By PAUL M. BARRErr ,The guidelines say that before setting 
Slaff R('porl('r of Tilt: WALL STRF.F:T JOURNAL aSide contracts, federal agencies\vilI have 
, The Clinton administration formally' to co~sider ",race·neutral" steps such as 

released guidelines that could limit federal technical, assistance to increase minority 
affirmative action in procurement. . ?pport~mty. Anotherpart oJ the guidelines 

The guidelines. issued by the Justice IS deSigned to make it easier for firms 
Department yesterday. envision rough owned by, "disadvantaged"; women and 
"benchmarks" of how much affirmative white men to get special breaks'in seeking' 
action the government should be taking on ~ederal c~ntracts. The administration says 
an industry-by-industrybasis, but they m the guidelines that it will wait at least 
don't supply the actual benchmarks the tW? years before expanding eXisting set· 
administration intends to use. . aSides. .. . 

It remains unclear how the new ap- -, On. its own initiative. the administra
proach will affect minority-owned govern· lion last fall killed a S1 billion set-aside 
ment contractors or white-owned firms. program at'the Pentagon.. 
The benchmarks are an estimate of the In a related development. the Justice 
percentage of a given area of federal Depa~tment said that a federal, judge in 
·contracting that minority-owned firms Washmgton had refused. at least for now 
would control if there were no discrimina· to .block the setting 'aside.oCa contract t~ 
tion.1f the actual share reached the bench- . bUl,ld a flight simulator for the Navy. A 
mark. affirmative action would be cur-' .whlte-,owned ~o~pany had sued to stop the 
tailed or stopped for that industry. set:aslde. clalmmg that the Supreme Court 
• The numbers would be generated using rUlm.g .Ia~t year s~oUld be interpreted to 

Census Bureau data and other informa- prohibit It The Clmton administration is 
tion. and there would be an overall govern- defendi~g existing ~ffirmative-action pro
ment'limit in a given industry., The Gen- grams m at least a half doien such 
eral Services Administration and the Com- court cases around the country. .' . 
merce Department would be largely re .
sponsible for calculating the I:\umbers. and 

' 


Small Business Administration would 

implement it.' 


ve acUon has sparked sharp 

itical debate and will bea 'point of 


contention in the presidential campaign. 

..The guidelines are .one example of Presi· 

dent Clinton's policy of "mending" affirm- ' 

ative action rather than ending it. The 

administration has been under pressure to 

move on the issue not just from presump

tive Republican nominee Sen. Robert Dole, 

but also from the Supreme. Court. .The 

procurement guidelines are an attempt to' 

bring federal practices into line with a 1995 

Supreme Court ruling that imposed a tough 

new constitutional standard on federal 

policies that use racial classifications; 


The federal government uses a variety 

of means to steer business to small, minor

ity-owned firms; These include setting ;. 


"aside contracts for individual minority

owned companies and a number of ways of, 

weigpting the bidding process so that 

minority-owned companies get an. edge 

when they compete against typically 

larger white-owned firms. 


More than $12, billion in federal pro

curement is affected; it's a hugely impor

tant source of business to minority-owned 

companies, but a relatively small piece of 


.. overall federal spending. 

THFRSDAl, MAY 23, 1996 

Mfirmative 

Action Rules 

Are Revised 

White House to Back :.. 


.' Some'Race Preferenc~ 


. By A.pn Devroy 
WashingtOn Post Staff Writer 

Struggling to preserve some ele
ments of affirinative action in the 
face of skeptical federal courts, the 
Clinton administration yesterday is
·	sued new rules on race-based gov
ernment contracting 3.!ld prepared 
to support an appeal to the Supreme 
Court.to allow universities to contin
ue to consider race in admitting stu'; 
dents. . 

Both steps are billed by the 'White 
House as elements of President Clin
ton's pledge to "mend" rather than 
end affirm:ative action, the remedy 
provided minorities: and women by 
federal and state governments and 
other institutions to redress past dis
crimination. 	 . 
, Affinnative action remains a high


, Iy charged political issue, and one on 

. which Clinton disagrees with Senate 

·Majority Leader Robert 1- Dole (R

Kan.), the presUmptive Republican 
nominee. Dolt:! introduced legislation 
last year to end all federal racial and 
gender preferences, although he has 

·had a history of supporting them. 
. Critics of affirm:ative action say that 

while Clinton says he opposes quo-. 
tas, he is trying to preserve parts of 
the program that amount to quotas. ' 

A Texas university admissions 
case is the forum for the latest ad
ministration move. Afederal appeals 
coUrt in March struck down an ad

. missions program at the University 
of TeXas law school and declared 
that diversity was· not an important 
enough gOal to justify making race a 

. factor in admissions. . . 
the Justice Department on Friday 

is schedtiled to file a brief supporting 
efforts by the state of Texas and civ
il rights activists. nationwide to over
turn th3t ruling, the first of its kind 
by afederal court, at the Supreme 
Court. .' 
, The Clinton administration ';';11 ar
gue, officials said, that racial diversi-
See AFFIRMATIVE ACTION. '~,- iq .z.... 
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Administration Revises Affirmative Action Guidelines for Contracting 

, AFFIRMATIVE ACTION, From Al 

ty in an educational setting serves a 
compelling national interest and as 
such is allowable. 

White students. who sued main~ 
tain~ that the Constitution prohibits 
disCrimination on the basis of race 
and:that the goal of diversity is not a 
compelling enough standard to sanc
tion discrimination. 

The Texas program evaluated mi
norities and whites seeking admis
sionon two different tracks, with mi
norities subject to lower standards 
for tests and academic records. That 
process has since been altered to 
use 'race as only one of several per
sonal factors to be considered. 

Critics of Clinton's affirmative ac
tion policies argue that the justice 

Department entering the case
since it is not compelled to take a p0

sition-is evidence on its face that 
what Clinton is doing is not trying to 
steer a middle course of "fIxing" af
firmative action but fighting at ellery 
opportunity to preserve as much of 
it as he can. 

Terry Eastland, a foriner Reagan 
justice Department official who has 
just published a new book on affirma- , 
tive action, said y~terday that the 
proposition that Clinton is trying to 
"steer a middle course is absolutely 
untrue. It has never been true." 

He said that after adverse court 
, rulings and a growing public resent- ' 

ment of affirmative action, the White 
, 	House has tried to "defend the sta

tus quo" in a way that would appease 
liberals while not alienating the ma

,~' J. 

jority of Americans who equate such 
programs with quotas. 

The new procUrement rules an
nounced by the justice Department 

yesterday, which will be published in 

the Federal Register today for com

ment and review, would impose 

some new linUts on race-based con

tracting and require proof of dis

, crimination before such contracts· 

can be aWarded. . " 

The rules would disallow all strict 
set-aside provisions that designate 
specific numbers of minority con-, 
tracts in a program. Programs now ' 
conunon in government that give ex~ 
'plicit preferences in contract bidding 
for reasons such aS,minority owner
ship woUld operate under a new set 
'of limits. 

Under those limits, "race-con

" 

scious", procurement would be al
lowed only after a "disparity study" 
finds credible evidence of discrimina
tion. 

The government would also es
tablish for the first time a certifica-, 
tion process to ensure companies 
seeking government business as mi
nority-owned, are owned by minori
ties. Currently companies self-certi
fy; 

The Clinton administration had, in 
effect. no choice but to revise, pro

curement and government employ

ment affirmative action rules after a 

far-reaching Supreme Court ruling 

last year, Adorand ". Pena. The 


, court said affirmative action pro

grams must meet a standard of 

"strict scrutiny" that requires, con

tracts' awarded on the basis of race 


to serve a "compelling government 
interest" and be narrowly conStruct
ed to redress identifiable past dis
mmination. ' 

The federal government aW!1Cd
ed more than $11 billion in con
tracts to minority fmns in the last 
fiscal year, although some of that 
was on straight competitive bid
ding. 

Conservative legal scholars have 
argued this spring that when state 
affirmative action programs ran in
to legal troubles, many turned to . 
'diversity studies that produced 

"statistics on demand" to prove dis

. crimination and now the Clinton ad

ministration, searching for a way' 
out of abandoning affinnative ac
tion, is relying on the same device. 

, ./' 
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WhiteHouse details plan 

to end minority set-asides 


would drop significantly. The ad'Constraints' put: ' ministration, after a 60-day com"11lis proposal . . .' ment period, is expected to adopton U. S. contracts final rules by the end of the year. 'will chpnge the whole, Assistant .Attorney' General 
By Jerry Seper range' offederal Deval Patrick, who heads the Jus

tice Department's civil rights divi-THE WASHINGTON TIMES affirmative action in , sion, said he expects the proposed 
The Clinton administration took, limits to be challenged in court, 

a major step yesterday toward for procurement." " but he believes they are "defen
malizing its "mend it but don't end , " ,-:;;- John Schmidt sible." ,
it" approach to affirmative-action Mr. Clinton has come under fire 
programs, announcing strict new over affirmative.action programs 
limits that would end preferential from within his own party. ' 
treatment for blacks and other mi- House, review ,and established a , Centrist Democrats, led by Sen. 
norities vying for government con- moratorium in October on any new Joseph, L Lieberman of Con
tracts. federal programs that reserved necticut, chairman of the Demo

The limits, outlined by AssoC;i- contracts exclusively for compa cratic Leadership Council, have 
ate Attorney General Joh'n nies owned by minorities and called for moderation, saying pro

, Schmidt during a Justice Depart- women, , grams, that give preferences to 
ment news conference, follow The new limits appear to take specific groups of Americans
President Clinton's pledge last the middle ground between a move must end. Jesse Jackson, however, 
year to bring federal guidelines by Republicans to, kill all has told the president that no re
into line with a landmark Supreme affirmative~action programs and ' treat is possible, telling Mr. Clin-'
Court decision barring race-based efforts by liberal Democrats to ex- ton the programs must continue if 

, federal contract awards except in pand, ·them. Mr. Clinton's pre- minorities and women are to have
cases where they are "narrowly sumed Republican opponent in the ,equal opportunities in American 

'tailored" to address past discrimi- ,1996 presidential race, Senate Ma- society.

nation. ' , ' jority Leader Bob Dole of Kansas, 
 Republicans, meanwhile, ap

"This proposal constrains and has said he would ban affirmative- pearuilified in their belief that 
will change the whole range of fed- action' programs. ' affirmative-action programs need 
eral affirmative action in procure- ' In June 1995, the Supreme to be repealed. 
ment," Mr. Schmidt said, noting Court ruled in a 5-4 decision that In' the Supreme Court case,
that While the plan does not elimi- the.federal government had to ad- , Randy Pech; who owned Adarand 
nate any single government pro- here to the same strict constitu- Constructors Inc., charged in a
gram for minority contracting, it " tional standards that states had to suit that his low bid to install guard 
establishes "significant new. con, obey when implementing affirm~ rails on a stretch of federal high
straints." , ' ativ~ set-aside programs to benefit way ha~ been rejected in favor of 

Under, the proposal, govern- minorities and other groups that a higher bid by a Hispanic-owned 
ment agencies would be required had suffered past discrimination, company. 1\vo lower courts re
to use race-neutral alternatives as . The decision, in a "reverse dis jected Mr. Pech's claim of discrim
much as possible and would disal- crimination" case involving a law ination, basing their decision on 
low for at least two years all pro- suit brought by a white Colorado, ' prior Supreme Court rulings. 
grams that ,set contracts as~de for, contractor, reversed prior. Su Ina majority opinion last year, 
bidding exclusively by minorities, ,preme Court rulings that gave the Justice Sandra Day O'Connor re
Mr. Schmidt said. It also would federal government broader dis jected the government's attempts' 
tighten 'eligibility standards for cretion than the states' in the to secure minority rights through, 
minOrity firms and make it easier award of the contracts, The de , race-based policies thitt presumed 
for non-minorities and women to cision 'was viewed as added mo minorities were always disadvan
take part. mentum to a growing movement to taged. , ' 

Mr. Clinton has defended af- strike down set-aside programs. "Whenever the government
firmative action as a way to rem- Mr, Schmidt, who heads t~e ad treats any person unequally be
edy past discrimination in the ministration's affirmative-action cause of his or her race, that per
award of government contracts, review that: produceo the rules, son has suffered an injury that 

, but he has questioned the effec- said minority contracts currently falls squarely within the language , 
tiveness, of set-asides for some account for abo1,lt 6 percent of the and spirit of the ,Constitution's 
contracts for minority companies. government's total purchases. He guarantee of equal protection;' she 
He called last year for, a White said he did not expect the numi?er wrote.' , 
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Administration Proposes Lim~ts on Affirmative Action 'in 

Contracting 

By MICHAEL J. SNIFFEN 

Associated Press Writer 


WASHINGTON (AP) - The.Clinton administration proposed new rules 

Wednesday designed to limit and then gradually end preferences for 

minorities and women in government contracting. 


IIThis proposal constrains and will change the whole range of 

federal affirmative action in procurement" to comply with a June 

1995 Supreme Court decision, Associate Attorney General John 

Schmidt told a news conference. 


The public will have 60 days in which to comment on the proposed 

rules, to be published in Thursday's Federal Register. They contain 

no major changes from .plans outlined by administration officials in 

March. 


After any changes based on public comments, final rules could be 

published and implemented by the end of this year, said Schmidt, 

who heads the administration's affirmative action review that 

produced the rules. 


The proposals would extend President Clinton's suspension last 

Oct. 23 of programs that set aSlde a specific percentage of 

contracts forbus1nesses owned by minorities and women. Set-aside 

programs could not 'be resumed unless a review of the new rules 

after two years 6f operation showed they had drastically failed to 

end discrimination. These programs include the largest affirmative 

action program in the government, the Pentagon's $1-billion-a-year 

set aside program. ' 


The proposed rules also would·limit other preferences to markets 

in which specific, past discrimination can be shown and' allow those 

preferences to continue only unti,l that bias is remedied. 


The administration clearly wants to accommodate a political 

climate that has grown more hostile to affirmative action. 

Republicans in Congress have begun drafting legislation to, 

eliminate affirmative action. . 


Assistant Attorney General Deval L. Patrick, head of 't.he civil 

rights division, predicted the new plan might be challenged in 

court because II some. industry groups are organized to litigate. 

these questions.'" . 


IIIf the court meant what it said, we should be fine,1I Patrick 

added. "There is' no pleasing some of the critics.... (who), are 

interested in walking completely away from any efforts to make 

opportunities available to qualified minority contractors;' That is 

not what the court required. 1I 


The proposed. rules would install new safe'guards against the use 

of front companies by people not eligible for the preferences. 


They would expand efforts to recruit more contract bids from 

minority- and female-owned firms through advertising, mailings and 

technical assistance directed to them. . 


They also would make it much easier for non-minority businesses 

to qualify for pr~ferences by showing they, too, have been socially 

or economically disadvantaged... 


Using census data. on the. number of disadvantaged businesses in 
each industry, the government would calculate a benchmark share of 

-government business these firms would get in each industry absent 
~ast discrimination. 

As disadvantaged businesses approached these benchma-rks, 

preferences for them would be reduced. The level of contracts for 

disadvantaged businesses would be checked each year; once the 
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Age Discrimination 

JURY RETURNS $4.2 M{lLiON VERDICT 
FOR FIRED INSURANCE CLAIMS ADJUSTER 

A federal court jury in Missouri has awarded 
$4.2 million to a former insurance claims adjuster; 
finding that Farmers Insura~ce Exch~nge violated 
federal and state law when It fired hIm at age 57 
(Dellesha v, Farmers ·lllsurance Exchange, DC 
WMo, No. 95-01 22-CV-W-BD, 6/20/96). 

After an eight-day trial, a jury in the U.S; 
District Court for the Western District of Missouri 
on June 20 found that age was a determining factor 
in the decisions to deny plaintiff Ted Denesha a pay 
increase and later to discharge him. .

The jury awarded ,$102,614 in back pay, and 
Magistrate Judge Sarah W. Hays awarded an 
equal amount in liquidated damages under the Age 
Discrimination in Employment Act, based on the 
jury's finding that the violation was willful. 

After further proceedings to address the issue of 
punitive damages under the Missour~. Human 
Rights Act,the jury awarded an addmonal $4 
~million. The punitive damages amount may be the 
largest ever a warded under the M H RA, according 
to pbintitrs attorney Dennis E. Egan of Kansas 
Citv, Mo. 

The jury cleared Farmers of an additional claim 
that it retaliated against Denesha for filing dis

,crimination charges with the Equal Employment 
Opportunity Commission. 	 . 

In post-trial motions, Denesha will seek front 
pay. attorneys' fees, and costs from the court, Egan 
said. 

Hostilitv To Older Reps Alleged 

Denesha worked for rnore than '18 years as a 
claims adjuster for Farmers, a subsidiary of Farm
ers Insurance Group, according to his amended 
complaint. Over the years, he, always received an
nual raises and at leas~ satisfactory performance 
appraisals. In February 1992, his supervisor of 
three vears, Julie Clark, rated him "low very good" 
and r~commended a,4 percent salary increase .. 

In October 1992, the company closed the I nde
pendence, Mo., office where Denesha worked and 
assi!!:ned him to work in the field. He used his home 
a~ his office and began reporting to Joe Wilfong, a 
supervisor in the Kansas City, Mo., office who had 
never worked with Denesha before. 

Wilfong allegedly told Denesha that "younger 
claims reps are running circles around you older 
claims reps," that he was under a new regime, and 

. 	 that things would be'different. During a December. 
1992 review meeting, Wilfong allegedly said, ~'The 
younger reps are making you older reps look fool
ish" and told Denesha that he would not receIve a 
raise for 1993. 

After writing a memo to Cla'rk, Denesha learned 
" that her signature on the salary review form had 

been forged, allegedly by Wilfong. Denesha, 
claimed that he and one other older employee were 
the only workers denied raises. 

Denesha met with the human resources manager 
in January 1993 to question why he was denied a 
raise and was assigned more cases than other em
ployees, but he was referred back to Wilfong. 
Denesha filed the first of his EEOC charges a few 
da vs later. 

in June 1993, Denesha was placed on formal 
warning, then demoted to an entry-level position in 
the ollice, and denied use of a company car. Wil
fong wrote a memo justifying the action as a way to 
help Denesha, who was supposedly suffering from 
"burnout." 

Denesha claimed that he was subjected to op
pressive supervision and hypercriticism and given 
unattainable goals, until he was fired in May 1994 
for "performance deficiencies." His second and 
third EEOC charges alleged retali:Hinn 
Martin M. Meyers of Kansas City,Mo., was the 


lead attorney representing Denesha. 

Leonard Singer of Bioff Singer and Finucane in 


Kansas City, Mo., represented the insurance com

pany. He was not available for comment June 28. 




D
It S -S 0 c ( fl, T t 
AP v5236 ra 3exec Race-Based Aid, Bjt,0980 

Walking Affirmative Action's Thin Line :.. Diversify But Don't " 
1[. .•Discriminate ' 

By HELEN O'NEILL 
Associated Press Writ~r 

Caleb Kemerei a 19-year:-old University ,of Maryland engineering 
student, is bright, hard-working and black·- all reasons he was 
awarded one of 34 Benjamin Banneker scholarships to the University 
of Maryland in 1'994. ' 

A year later, a court ruled the program was racially 

discriminatory~ and the university reluctantly ended it., ,_ 


'II It just seems crazy to me 'that people would complail1"'G!bout a· 

handful of scholarships going ,to blacks when as recently/as the 

'50s and '60s' and' 70s, racism was widespread and coll~ges were 

being told to desegregate, I. Kemere said. II It seems the bet;:ter; 
 -<
thing to say· is, 'Wow, this is the least we can do ',to' makEi":up for 
centuries of injustice. "' , 

Once praised as,a means of righting past.racial wrongs" 
'affirmation-action scholarships and admissions are under attack 
around the, country as reverse dis'crimination. ' 

Over 18 months, a string of court rulings and legal ,memos has 
urged colleges to eliminate programs that for years had helped 
diversify campuses. 

Consequently, colleges are scrambling to revise their race-based 
offerings, worried about publi,c opinion - and about getting sued. 

They are also 'looking to the U.S. Supreme Court to provide 
definitive guidance on whether 'they may legally consider raee in 
admitting students and offering them ,financial aid. ' 

The Supreme Court has been asked to overturn a lower, court 
ruling that held that the University of Texas. Law School 
discriminated against four white applicants denied admission' in 
1992. 

'Their suit forced the law school to stop separating applicants 
into non-minority and minority pools, the latter 9f which was 
allowed slightly lower test scores. The school had wanted to en~ure 
each entering class was 5 percent black and, 10 percent
Mexican-American. ' . 

"We can I t do anythi,ng to correct what happened to someone' s 
great-grandfather a half a century ago," argued Steven Wayne,,' 
Smith, who represented the white applicants. "Admissionsshould be 
based on merit, not on color or race. II . 

If the high ,court decides to hear the case, arguments will be 
held this fall, with a ruling announc,ed sometime in 199,1. ' 

Until then, colleges feel caught in the middle, wrestling to, i/Lredress past discriminatory practices - sometimes under court oFder 
- while'avoiding charges of reverse discrimination. 

IIUniversity admission is the one area where affirmative action 
has demonstrated significant progress for this country," said 
Robert M. Berdahl, president of the University of Texas at Au8,tin. 

Berdahl sai,d it is absurd to eliminate racial preferences when 
others can legally remain. 

"We are'still allowed to give preference to the grandchildren 
of alumni, but we cannot give preferen,ce to the grandchildren of 
people who were excluded by, law," he said. ' , 

At the University of Maryland - which in the 1930s denied ' 
admission to a young Thurgood:Marshall, later the first)lack , 

'Supreme Court justice - spokesman Roland,King called the end to the 
blacks-only scholarship program' "devastating. II' The scholarship i ' 
established 17 years ago, is named for Benjamin Banneker, a black 

crnd~C) 
• 



.' 

";. 

19th century scientist. 
{4 The end cam~ when a Hispanic student sued for being denied one 
'of the scholarsh1ps. He was awarded $32,863 - the cost of four 
years at the university. 

"The Banneker scholarship ... said to African-Americans, 'This 
place that might have been. closed to your grandparents or parents 
is open to you and wants you,'" King said. "I think we lost the 
single most important tool in diversifying the campus. II 

For all the debate, the number of students and the amount of 

money involved in race-targeted programs is relatively small. 


According to a 1994 study by the General Accounting Office, 

scholarships awarded on the basis of race or ethnicity represent 3 

percent of all undergraduate and graduate scholarships. 


And minorities account for about 18 percent of all college 

students, according to a study by the American Council on' 

Education, an association of colleges and universities. 


Last year, the University of California's Board of Regents voted 
to dismantle all affirmative action admissions policies after Gov. 
Pete Wilson urged an end to the "racial spoils system." 

In Colorado, the attorney general advised state universities and 
colleges to end race-ba'sed scholarships, citing court cases that 
suggested they are illegal. 

To David Rogers, one of the Texas plaintiffs, the issue is 

simple: He shouldn't have to 'pay for others' sins. 


"The Voting Rights Act was passed when I was 3 months old," 

Rogers said. ," I am not responsible for these things 'that happened 

in the past, but I am being made the scapegoat." 


Pending a Supreme Court ruling, some colleges say they will 

continue to take race into account, along with factors such as 

need. They point to the landmark 1978 Supreme Court ruling in the 

case of Allan Bakke, a white man denied,admission to the medical 

school at the University of California at Davis. The court banned 

quotas but allowed consideration of race or national origin. 


William Gray, president, of the United Negro College Fund and ,a 
former Democratic congressman, views the debate in stark pOlitical 
terms. 

"I call it the 'Willie Horton goes to college' election-year 

issue," Gray scoffed, rattling off a list of other preferential 

factors used to award scholarships, such as sex, religion and 

athretic prowess. ' 


"We are talking about one little bush as if it is a great 

overgrowth choking the forest, II Gray said, "when the fact' is the 

forest is overloaded with preference scholarships - but they are 

all for whites." 


[affirmative&action] 
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EEOC AND HARMON CONSTRUCTION INCORPORATED SETTLE LAWSUIT 

INDIANAPOLIS, INDIANA -- The united ,States Equal Employment 

opportunity commission (flEEOC") and Harmon CC:;>l'lstruction 

Incorporated have agreed to settle a lawsuit filed, under Title VII 

of the Civil itights Act of 1964 alleging retaliation.· 

In its Complaint, the EEOC alleg'ed that' Harmon 'Construction 
Incorporated retaliated against two employees by r~fusing to 
consider the~ for employment because of discrimination charges they 
had previously filed against. the company. , In an agreement 
resolving the case, Harmon Construction agreed to pay damages 
totalling $14,000. Additionally, the company agreed to provide 
training to its managers and· supervisors regarding the requirements 
of Title VII of .the civil Rights Act of 1964 and to cease its 
blacklisting of the two emp1oyees. 

The EEOC enforces Title VII of the civil Rights ~ct of 1964, 
which prohibits employment discrimination based 'on race, color, 
religion, sex or national origin; the Age Discrimination in 
Employment Act; the Equal Pay Act; prohibitions against 
discrimination affecting individuals with disabilities in the 
federal sector; sections of the civil Rights Act of 1991, and Title 
I of the Americans with Disabilities Act, which prohibits 
discrimination against people with disabilities in'the private 
sector-and state and local'governments. -' 

* * * 




