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because the Forest Service created SNEP at congressional request to provide information 
to Congress -- and not to the Executive Branch -- regarding the Sierra Nevada ecosystem. 
The court of appeals has now reversed, holding that SNEP was established in the interest 
of providing recommendations to the Forest Service as well as to Congress and that 
FACA therefore applied. The court remanded for further proceedings to determine 
whether injunctive relief is warranted. 

• 	 Mexican Spotted Owl: Maricopa Audubon Society. et al. v; U.S. Forest Service, (Jan. 6,. 
1997). Plaintiffs, an environmental organization and individual, want to monitor the 
activities of the Forest Service in protecting the Mexican spotted owl, a "threatened" 
species under the Endangered Species Act. Plaintiffs requested copies of the agency's 
Umanagement territory II maps showing specific spotted owl nest sites. The Forest Service 
denied the request, relying on FOIA Exemption 2, which protects from disclosure 
information "related solely to the internal personnel rules and practices oian agency. II 

The district court rejected the cb:im, holding that the information was not sufficiently 
"related to" agency practices, but because of the potential for harm to the owls. ordered 
the agency to disclose the information only to plaintiffs under a confidentiality 
agreement. The government appealed. The Tenth Circuit has nowaffmned. 

n January 9, DOJ filed an amicus brief 
or summary judgment in Lesage v. State ofTexas. et al., a 

"reverse discrimination" suit brought by a white male plaintiff, who alleges that the 
University violated the Constitution in considering race in the admissions process for its 
Counseling Psychology doctoral program in order to foster diversity. The plaintiff 
argued that the University's affmnative action efforts were barred by the Fifth Circuit 
panel ruling last year in the Hopwood case. DOJ argued that the court need not reach the 
constitutional issue, because the plaintiff would not have been admitted to the program 
even if race had not bee~ a factor in the overall process. DOJ also argued that 
notwithstanding the panel ruling in Hopwood, academic diversity remains a permissible 
predicate for affirmative action in higher education, and the TX program was fair and 
flexible. 

,. 
• 	 Crown Heights Trial: On January 6, the trial started in U.S. v. Price and Nelson, which 

is the latest prosecution arising out of the racial violence incident in Crown Heights, NY, 
several years ago. The defendants were charged last year in a superseding indictment 
reflecting the filing of formal charges against defendant Lemrick Nelson as an adult for 
his role in the stabbing of Yankel Rosenbaum, and also charges defendant Charles Price 
with violating the civil rights of Yankel Rosenbaum by inciting the crowd to commit acts 
of violence against Jewish people in Crown Heights, NY. 
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CONSTIT,UTIONAl., LA~:'-'- EQu~' PROTECT~()N ;.", AFFIRMATIVEAc. ' 

, TION--:-FIFTH ICIRCUrr HOLDS THAT EDUCATIONAL DIVERsiTY Is Nol , LONGER AtOMPE~LING STATE INT~im~T.-Hopwo~d'v.Texa;, 78" 
, , I I , F,3d 932,(sthCir.j,cerl.1denied, u6 S. ,Ct. 2581 (1996): '. 
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i " 

Affirmative"action is "one ,of the most. divisive issues' fac~Qby ,s~ci~
i, 

,ety" .today. Ii , In~recerit' years" the Supreme Court has' required lower '," " 
, , cO,urts te). view goyernment 'use,,6f rac,ial Classifications with great skep~ 


ticism.2 '''In'response to this command, the FifthCircuitin Hopwodd :v. 

,1, Texa.s 3 correctly ruJed, tli~t the', University' of, Texas :Schabl' of Law,'s ' 


admissions system improperly discriminated o~ t,he basi~ of race. ' Un
:l 
fartlmately, the court, also held that the school's use of racial' p'refer- ' 'I-', , ences :to achieve diversity in the 'stuclentbody was, unconstitutional. ' , : I , ",' \"'" ":" '" 

,This latter ruling' contr~venedlboth precedent and cautionary, prihci-' 
, pIes of jurisprUdence. ' Thecourt,should, neither' have, 'corisidered the "I,

I 
, I • 'constituti~nal question 'nor. . ~ticip,atorily overruled. a, deCision ~f. 'the'

.' ') Supreme Court. ,In addition, 'the'court ulrwisely"overlooked the possi: 
ble'illeffe~ts' of using other .faCtors thatlt, approved)n, admissions. """, 

In,:I992,c.'{our white applicants were denied, a:dmission' to the, ,Uni-, 'I, 

versity of Texas: School of Law4 under a, system in which the regular 

adtnissions' committee, considered',itpplications of nonminority students,' 


" while'a subcoinnijttee 'reviewed those 'ofAfri~an-American arid 'Mexi':' , 

can-.:American' ~tudents.s ,Both groups used, applkaritS'Texas, Index, 

, score&6 to 'place' el:),ch 'application' i,nto one'~f three' categoHes: "pre-: .. ;, 

,sumptive'Jadmit,'! "presumptive deny;" or, "disC;,re'tionary:"; 'The scores,,' 
required foreach,category, vari~d -depending 'on race.s, " ,,' ,: ' 

, ,The' four ,rejecte,d, applicants: filed suit ,in, federal district' CO'4rt, al
:- ,,' 'leging ,that' th~ systein violated, the Fourteenth, ~ericlment~nd fed':,: 
" " ,etal civil rightS statutes;9 The district court condude<;l that thes~hool' 

, " ,.. 
, ; 

, , .... ',' .. \ .",' ,. 

I Hopwood,v: Texas, 86r' F, Supp, 551, SS3',(W,D. Tex" 1994). 
, ,,', 2 See, e.g., Adaiand, Constructors,',Inc, ~. Pena.; IISS. Ct. 2097, 2,II3 (1995) (holding t\lat all i' 

, , , racially' baSed, c1~sitications 'used by federjl.!,' state" or local governmentS must meet' :the test' of 
strictscr~tinY). "" ""':' ',', ' ',;." 'c, 

/, , c,' s,8 l,3d Q3Hsth .Cir,); url. 'd~nied; II6.~: 'Ct 2581(1996). " \ '" 
, 4 See1!0pw~o.d,78' F.3d,at 938.' ,',,' ",:,' ,j , ",,' " " , 

'J ' , :- S: SuHopwood, 86i F,Supp, at 560, This system was created to ensure that eatrh en~iing " 7"' 

class would ,be ·a.pp~?xipiately 10%, Mexican-American '~,d' 5%, African-Ameri5an, ' See ,id, ' I "" ' , 
" ' " 6 The Texas ,Index is a' composite score that reflects an applicant's undergrai;luate grade point " 
. average and' s~ore 'on\the Law School Admissions Test: Seeid.at 551 ,n·9. ' 

, '. /' 7 ·ifopwood;~18,F.3d at 935.' , ' ','"", 
> ' '8 See id. at 936: In'fa.cr.. the score at which,nOri~minorities would be presumptiyely denied " " , 

, admission wa,s higher than the presumptive admission score for Me)cicari·Americans and Africarl- . 
Americans. See Hopwood, 861 

j , , <}' See' id. at 553. 
w, 

F. Supp. at'S61-62. 
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L , tichad violated the plilj.ntiffs~ 'Fourt~entll Amendment rights:;o ::Howev~r'" 
the c~urt refused to 'preclude the '.Jaw school-from' using' race in its til 

" .\' 
J consideration" of future applicants. l1 " ."" m 

. " T~e Fifth Circuit reversed and remandeeJ..12, :Thecourt',first noted, th 
pI.. that tpe Supreme Co~rt :had recently declared' that strict scrutiny ap- .. 

, ti(plies to~l g()vernmenf racial classificatioris,and' then set forth. two' 

,"", '1,,> ,'questions to be ,answered: "(i) Does' the racial Classification serve a 


. '''U5. compelling'government interest, and' (2)' is' it ,narrowly: tailored ,to' the 
juachievement of that goal?"13 ' ,1 -" 

c(i " T6 'answer th~ first question, the court began by examining the dis"~'I 

;, "'\' ditriet ' court's. conclusion that ': "6btaining . . ~ a. raCially and ethnically 
Sldiverse stud,entbody r:em~ns a sufficiently compelling 'interest, to sup_· 
r<port tp~ use of racial claSs.ificat~ons."~4 In order. to, frame':tlte' issue, the' 
ir,court considered the Supreme .Court'sd~cisi~ri, in Regents pf theUni-: , ,

'v,er~ity oj'California,'/). B~ke,iS, foc~sing' on Jllsti~e ,Powell'sopinion.~6 , 
.' Justice Powell had supported the use of race as, a "plus" ,factOr. to al-" , . 

, '" ',P 
utain diversity in 'the educational contextY Because "Justice Poweli;s ",' 

tlargillnent in~akk~' garnered oilly:his., own vote[;l has. never ,repre-: 
iJ'. "sented' the' view of ' a, majoIity 'o,f ,the '<:ourt' 'in,Bak~e': or any. other 
'dcase," and had been "implicitly rejected" ,by the- foui' Justices who .' 
swould havtdlpheld, the' quota' system, "the Fifth Cir~uit decliried to' re-. 

. \ . tl'ga'rd Justice;'P6well'sview,as"binding precedent."I8,' Instead,' it con
'<,eluded, that the Supreme Court "finally hard] recogilized that oniy ·the ' 
 C 

'., cremedial' use of r~ce is compelling"19, and held that, "th~ use of-rac,e to 
e.. achi~ye a 4~v~rse stu4ent body ...):a~not' be asta~ iritere~t compel


liIigenough~ to meet the steep' :standard of strict scrutiny. "20. " .'" 

. ,The court then asked' whether the admissions program-served a 
 f 

( t, remedial purpose and (thus a' compelling government objective. ~ 1 The 
"~I ',' Icourt conchlded' ,'that the' purpose' was' not remedial, becau~e the hi\v 

(:.,school had faiied to sht;>vv atty present effects 'of pastc:iiscrimiiuition by', , 
..the law schobl itself.22 The':Fifth Circuit-deemed the three such'effects 


. that, the 'dist~ic~ . court, h8.d.identified ~,the law school'sPQor 'reputa : ~ i . , 
'. " .! " '.' \ '- '," 'I! , ',,' -' ,', ,I '. ,.' 

C 

, , 10 See Hopwood, 78F.3d 'at 938, Besides gra:ntlngdechiratory relief" theicoiJrt awarded each 
plaintiff nominal damages of one dollar ~d ordered ,that the 'plaintiffs be allowed to' reapply to /," 

'the'law,school without paying an applicil.tionfee. See' id.' . ,: . '" '~', ) ·1
. \ U,Seeid. .' r', ' .,' "); " ' 1 

USee id.at93S..· , '. " , , ;'.', . " , 
.13 [d..at 940 (citing Adarand Constructors, Inc., v. Pena. ii5 ,5.. Ct. 2097, 2,11 I, 2117(1995». . 

/, 14Id. at 941. (quotin'g Hopwood v. 'Thxas;861 F. 'Silpp. 551, 571 (W.D. 'Thx:~ 1994» (internal" .. 
quotation marksomittep) ... ,' .'" . .';! .: " " ',. , ': " . , 'I 

. 15 438 U.S...265 (1978). , ' '. , . " 
" '16. Su Hopwood, 78·F.3d /I.t: 94~-44: Justice Powell announcedthejlidgment of the Court. in' .' 

, "SGkke, bilt other Justices joined his opinion only in partS. ":\.,,:' ' .. ' .' ,.' . ( . ); .. 
. h.SeeBakke,'438 ,:U.S,at 31'7 (opinion of l'OweiI, J.). \, ,; : . . ' , 
,18 HojIWood,:78.F'3d .at .944, ..... " ,I: ••_,I~ " 

,19 Id~,; . ' , " , , .. ' I: ' .!' • 

'20 jd.' at ,948.. /. . '\ . ,1./. 

, :' ~1 See. id. ' -~. • ,i
I , 

. "; , . 
22 See id: at 949-55; , I 
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RECENT'CASES' 

. tl~n wi~ ~inority!~tud:e~ts, thepe~cep~io~cthat~the:s~hool w~s: a:. h~s~ ,
~. ", 

tile 'enViron~ent' for,' minorities,;" and'. the' . 'underrepr~sentation ,of· . 
,minorities in .. the' student ,body ---,:uncompelling. : The : court c1,aime4, 

" that "[a]nyni'dal tension.a:t the law schoolt[wa,s] : .:.ihe' result of. 
,','..,r, present soCietal· discrimlnation"23 and' that" minorityunderiepresenta-, 

. tian was pot c~used. by past discriininatiQnby the, . law ·school. itse'tf.24 . 
, The 'court. concluded by severely lin:iitingthe law'schooFs ·ability to, .' 

use' race' in' admissions. 25 ,Howev~r,' the ',court declined to issu,e an, In- ,". 
, junction to that effect-,/re~ying instead on'the' school administration to " ' 

comply and suggesting that punitive damages ,might be awarded if it ' 
d~cl' ~ot26 .. The ·Fifth qrcllit, d~niedrehearing~, en \banc?? . and the ': 
Supreme, Cqu~t denied certiorari, with two Justices .noting,that ,certio< , ': : 

. rariwas'de~iedbecause theadmissi~ns'p'rograll1, was,:n~:) longer "gerlU.., ,; > ' 

, : in ely . iIi ,controversy."28 , . , . . ", . " , , ,. . . 
: . Languagecontainedin(~ecent;Supreme Court deCisions, on~~~cial'" I", 

'prefete*es arguably, supports the ,Fifth :Circuit's disposi~iop' of H op- . 
. \ I· ~ .". , ;"wood",, ' Ihlt"there isa reason that dictaare.dicta",and n,ot '~oldings; 

, .''.: th.at is; are not ,aut?ori~tive."~9 Rather thc:l~goingout. of its \v.aY·~9 ' 
" . , ,US~ recent ·Supreme COQrt dicta: to inyalidate ~aRke 's endo'rsement of: "I 

. diversity ,ineducatiori' as a compelli~g state il1terest; the Fifth Gircuit . . 
:: \ '1

,sho'ulq have. followed jurisprudential principles and .confined its ruling' '. ,':1 
',' to. cover onlY: what, was nec~~sary to deCide :the case before it.,~ The 
'co.urt also, should' have 'devoted as much. attention, to the ,possible dis

. 'criminatory effe~ts of nonracial.' preferences. as. it' did to the deleterious 
'. effects of racial preferences befo're approvIng th~ . nonracial triteri~:' .,. 

". Ju~tice Powell's opinion in Btikke. ti~(;J.'together t"io distinctly dif
,,'\ ( 

,. ferent approaches to thai case in orde", to render a decisiqn,' Four,'1us- , 
.. ti~es:saw n~/' constit?ti~malproblem ",,:it~. statej us~ Qf ,racia~: quotas.' in!.', 

'. ' 
't, , medical school admIssions. to help' alleViate,. theprese,nt effects, of past 

: . <' discri~ination.,30 A-notherfour' J ustj.ces· wouid,have . dedd~d , the' case· " 
.', f.' .' '. ' \. . ~ .: " • t' , 

'" 
iJ,ld.',at95'3;·, /" i .. I",' . ,", , ,.', ,.;~ 0:" , 

" . ,24 See id, at: 953-$4. ,Beca~se 110 compelling, ihterest"existed, the court foul,ld it/unnecessary to 
'. consider itS .sec,ond question: Slfeid. at 955,: ' " " .... 
'.' ',25 ,.The.cou,rt held ,that the law sch,ool cQuld,not'continue ,tc?, use, ra.ceOin' admissions ~:iorthe., 
. pUfPoseof (I)'obtaining'a diverse stude'ni,b~dy; (i) altering the school's reputation in the c.omm·u, 

... riity; {J)combating the schqol's ,perceived .hostile environment toward minorities; or .. (4),remedying· 
the present, effects of past discrimination .. by actors.other'than the la~ sc:iiool." ,Id: lit '958. ;, .' '. ' , " 
. 26 See·id, at' 958:':59. ' J~dge Wiener specially concurred in tile judgm~nt, uriPng the' panel to , 

"take, a'considerably narro~er 'path. . to r~ach a.P equ~ly narrow result." Id. at 962 (Wiener, ':1" " . ".
speciiUly concurring). He would not have considered' whether diversity is a' compelling interest, " 

, 'but would have. resolved 'l;hecaseinstead by <;onchiding that t,!l~ remedy was not narrowly tai, ' 
. lored.'.. See id. at 965. He :also wOiJld not :hav~given' the district: court any instructi~nsori. an i • 

". ·injimctlon.' See id. at 967.. ,: :,,' ' .....• ".' ,:," . ". ., . 
. 21, Sev~n of ' seventeen active j~d~es.()n the Fifth Circu,it'disse,~ted from tJiis dedsi~n.See : ' .' 

Hopwood v. Thxas,'84 f,3d 720, 721 <Sth. Cii': '199'6). ,: ' , ':., .' " I 

• 28 ,Thxas v. Hopwood, No .. 95-1773 '(U.S: July Ir1996) (Westlaw, SeT databaSe) (memorandum· 
opinion of Ginsburg, J; with whom Souter, J..: joined).,. . . . 

~9 Wittmer V. Peters, 87 F'3d 916, 919 (7th Cir. 1996).. ' ,,,,' ,"', ;, . ", ". '~' . 
'30See Regents. o.ftheVniv; of CaJ:v, Bakke, 438. V,S. 265. '325-26 (I978) (opinior{ of Bren

nan, White, Marshalkand Blackmun;']J.).. . .. .' '". ' ., 
" I' ," • .' 

\, ' .' .. \. ',-, .' 

.,( 

.\ • I 
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on statutory' ~rounds.:H 'Justice Po~~ll b~idged the gap betw~e~ these 
groups by holding that, aithciugh' the 'use of racial quotas. that' "ins~

, late[d] [m~norities], from'c0Jn.parison ,with all~ther cahpidatesj'~ as the 
California. system did,could, not) be, allowed, ,theu,se'bf race as a "plus"~ 
f.actor to achieve:a 'diverse student 'body wasconstitutionally~sound.32 " 

. -Thus, the, California system was, ~truckdown,· eyenthough 'five Jus~ 
tice(ai;reed that 'the .., "State, has a ,substantial interest ,that)egitimately" 


, , may'pe ,served,bya';properly de.vised admissions program ·iIrvolving ',' 

,'the competitiv¢.consideration' of race and,"ethnicorigin. "33, ".' ':, ' ,,' 

':,De~pite the Fifth G,ircllit's "misgivings, the fa<i that ;'nq ,other, Jus:. • '" ,j, 

tkesexplicitly joined: Justice 'Powell's "10nelyopiriion"34: regafding the. 'i, 
, ,:-issueof' divet;si,ty does, no~ lessen its precedentialvalue. The Supreme,', ' 
, Court h¥ said that iI'! cases', in which' there :is no clea,r .majoritYopin-~: ' 

\: .:: "ion, "the holding, of the Gourt:may,be" viewed as',that,position taken by", 

tho,se Me,inbers who concurred in the' judgments on: the narrowest 


, ',' grounds':"35 'The Fifth, Circuit'S! claim that justice 'Powell's' position' 

, 'was "implititly, rejected" by the (out Justices who ;~vou~d have ::uPneld'; 
 'I 

i the, California quota system36"isclearlyfuista'Ken.' Although' th~y, Hm~ , 
ited their agreement with,Justice,P6well's approach tp ~ituations in 

. " which "the 'use of race to achieve an integrated student' body is neces- ' 

s~tab~d.',by ,the lingeringeffed~, of past~ discrimina'tion,"3i, they inter-,~ 

,pr~~ed,'the term' "past discrimination" broadly. 38' The 'Fifth" Circuit " 


,:,..,itself "admitted", that the four J ustlc~s.b~lie\red that affirmative: action- ' 
'j. ,I 

'programs' were appropriate in, a wide range ·of settings.39 'Given their, 

", br9.~dinterpretation'of situa,tions' iIi ';Vhich affirII.lat~ve, .actio~ prpgrams,' 

" wquld be, constitut~onaIlY,allowable, these Justices' c1eady'did :not, reo: 


,'l , ject Justice Powell~s' d~v~rsity Justificatio,n; ,rathet, they argued 'for ..... a ' 

, broaderuriderstandmg'of thedrcurnstances l.md~r' whicha"ffirmative . 

action wasl!lppr~pri~te ,thflt sul?.sumed Justice Powell's' dl.versity j,usti:-' ' 


,'/ fication., Although these·.Justices did not' use the word '~diversity,"in 
 ~, ' 

; some, parts' of their 'opiiiion; "[t]hey sp,oke the;' Ianguageo,f diversity ils 
, f ' . , , '?' "'.,,' '" '. \' ' , " .. • . ',. ,~ '~ 

"\ • , ,w,1 , .' ' , '. • " j' ~ " ,. 
",' .

" ,'" 

.' .. " , . , . ',. - I " ' ., ... ,"" i ' """ .: ':' '\," .:;, '".'\ • '; ': 

, i 31 ,T,hes,e Justices' inalntail)edthaf Title vi barred ',Californi3; from con~idedng. race in making 

, "admissionsdedsions. See id:, at 421 (opinion of Steve-ns, J.), ,'" ' , 


, 1',32 ld, 'at 317 (opinion of Powell, J:),' ,'."',,' '. ',' 

33, ld, .at 320, , ' , , ',', " , • , 


34:Ho~C?od,'78F,.3.d,at94S\ '1': ,', ',' .~, ' 

"- , '3S Marks v, United States,: 430 U,S, 188,193 (1977) (quoting Gregg v, Georgia, '428,U:S, 153, ' 
.~ ,

169 'n,I'sr(I976) (opInion of Ste~i!.rt, 'Poweli,an'd Stevens, )J:»(internalquotatlon marks omitted), , 
,36'H~pwood'78F.3dat944""" ":' ,', .," :,.,. "i';' 

: 3.1 ld, (quoting Bakke, 438 'U.-S. at 320' ,n.l (opinion of Brennan, White, ,Marshall, and' Black- ' 

" ,Inun, JJ.» (emphasis omitted).' " " ' , " I" " ' .' 


, 31\ S~e 'Bakke, 438 U.S. at 369 (opinio~ Of Brennan, \\'ilite; Marshali, and J;llackmun, JJ;L(';[A] 

'.., state 'government may' adopt race-conscio~s, programs ifttie[progi-ams'] P4rpose : ,.'is to reriiove, 


the [potential) disparate racial impact [of] ,its actions ...,' aria if there is reason, to~ believe that, the 
,disparate imp~iis itself the product of.pa:5t diserimination;whethet its o~nor .that,of s,~iety at 
large.")., :: " " f,:" ,';' -: ; ";' :', ;:; " . , " ,''":'", ' ~ , ", ' 

" 'I: ' 39 S~e HopWood, 7'8 F'3d at 949 ,n.39:, (noting ,th8:t Uu'nder [~e .Br~n'~a.r:t .group'srstanda.r~d, ," 

',almost any school ,could adopt, an affirmative IlCtion, pl~").: !:" . 
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, '~eIP40' Justic.e'~oiV~Ws 'opinion: tlierefon!'reprt:;sent~d the'ri:arrowe~t,., 
) . 'holgirig' on th~ 'subject ofthe::proper scope of affirm,ative acti9n, ,and 

should'be taken to bea.tithoritative; ; '~. ,,':, , ,'" .. , 
" l' ' .. ' The Fifth Cir~tiit correctly noted that "there has been no inOication ' 

from the ~upreme ,Court" about wheth~r. diversity, is Ii compeliing state . " . 
. i, interest since IJak'ke, but, i,ts conclusion'thaC"[s]ubsequent Supreme" 

:i ' " ,:?';, Court caselaw' strongly suggeSl:S,':~, " that it: is not"41 is ,flawed. ,The~' 
,.JGourt 'sj-ecent ~decisio':ris-have'-not_undermined -the. educational ,diversity , 

, , ( ~-.~ --",."- ---~,-._______ ,..!. ~ ____ ••_'_-,•• __ ~..: __~. '_ ~ ___~'r-.~~-'_'" _ •.. ....: '_~. _~/ " 

, , rationale.-:becatise_,thesLdecisions-~ealf :with-areas· othet-flian -:·educa:
, , : ': ~i~,)-~anathiis-farl-educaJiorl'':'is;Hle~onty:ar~a:-:in~wb.icl'l:the-'CourF~as!' ''', ,'\ 

· JO:und ,diversity to be. a, compelling interest.;2 Eve,n as the, Court \v,as\\ 
,', , ',m.~pdatingc!osee~aniination,of rac~ally.,b~ed classifications, o,tie of. its I :'.' , 

',- \ . ',. " , , 	 memberstecognized the holding of Bakke ,by stating that' "a' ,state in
terest in the promotion of'raCi8.I :diversitY, ,,~as been foutidsu,fflciently /' 

.,> '" 'compelling;' .at le'a5thi the co'nte'xt'of hIgher eduoation, to support the' 

" ',use of rac,ial 'considerations in furth~i'ing that, inter~st.;'43 ,,1 ., " " " 


"",> 'Because the Supreme Court has not' repudiated t,heteachings Clf!," 

.. Bakke, the ~FifthCircuit's,decision to do. so was startling" particularly' 


',':, :, ,because the'Fifth Circuitdid, 'notrieed to cons,ider whether diversIty is '" 

, a '.coinpellirig jnterest)n order. ~to reach: ,a¢lecision'-:' Hopw().o.{J'could 

!.' 


haVe ,been decided' on 'the grounds that the 'admissib'ns' , plan , was:,not,' 

-', rlarrowlytallored,' becalise ft:.gr'anted· preferences, dnly' to. certain' , 

r~ces;44 "B,~sides violathig, cautionary' principles 'of judsprU;d~rice that· ' \ 
" 

dictate 'that c'ourtS should 'decide constitutional issues bnthe: narrowest 
i ,r . possible, g~ourids,45·the ;FlfthCircuit ~so transgressed 'the COl,1rt'sruie 

against the ,anticipatory o~erruling of its cases: the Court. hasl ~pedfi-
· , cally' res,exv,ed the' right :'10 ',overrule its'own' deCisions: The Court has 
.~w3:rned that,even if ~ c,~se appears to have been, lu:!-dermined' by· sub
': seque~t deCision,s; the courts pf appeals' s,h9U~d,follow. it.46' Th,e F~fth' 

, , ' . -'I: 
" ':"-! \' 

, , 
, "I' ". ,".. " '.. ~ 

, 4l1,AkhiIReefI A~ar & Neal 'Kumar Katyal',Bakke's,Fate, 43 UCLA L'REV"1745,, 1.753,:,.' 
i. J • ~I996)isee also.Bakke;438'U.S, at.J63 (opil1i~n of, Brenmin, White, Marshall; andBI3.c,kmun, JP' 	

, , 
f,,. , 

("[$]tate educational histitutions i may, constltiltion3Jly .adopt'admissions programs designed. to' : 
, a....oid exclusion, of' historically disadvantagedmino!ities': :" .';)., "", • .. 
:" 41 H' . ,.ld '. " /,. ,.' '.' I , 	

; 

· "opw~r;, 78 F.3d at 945.~: .' "... " . ' ,,' ',' " , 
, '," ,4,2 See Amar & -KatyaJ, supra, note 49, at I746 ("[T]he S\lpreme :Cou~t has [recently] said a lot, " . 
" ,~ 'about )contracting and rather 'little about education,"). For a description of how diversity can ' 

, " pro~ide-unique bem;fitsiIlthe educational' context:' s~ Note, An E'/.iidentiary framework Jl?r Di-' 
tiersiiy d.s a'Co:npelling/~tere~t ili.,!Higher. Edu~atjoti. :169' HARv:L. REV, 1357; 1,369-73 (1996):' , .. ' 
. .'~'43 Wyganty. J~kson Bd,of Educ'i476 U.S: ,267, 286 (1986) (O'Connqr, J.;concurring in part 
and'concurringin'th~'jud~ent):"', " ' ,""" : ',' :, . "," , 

• ~ #', ' 

,44Se~ Hopwood,' i8,F.,ld at 96s~6 (Wiener. J.. :speda.lly'conc~rrjng) (chiding:'the· pan~1 for' 
. "rush[ing] in where the Supreme Court feiu~' ""7 'or at least declines ...,-' to, tread"). ," ,:', , ' , 

4S.See Ashwailder, v:1iin~~ssee V::i.Jley Auth., 297 U.S. 288/347 (1936) (Brandeis,,].; concur." . 
ring) (noti~g that the Court will avoid 'ruling-on con~titutional questions if pos.sible, andwill rule, , 

,', ' 

; , as 'narro.wlY as pOssible if not):' ." , ' ,,-:, ," ~,' \. 
',' 

, ,4~ See Rodriguez' de QuijiLs 'v: ,Shearson/American Express, 'Inc., 490 U.S .. 4'77\ 484, (1989); , 
"Gabriel'J. Chin, Bakke to' the Wall; The Crisis of Bakkean DIversity, 4 WM, & M.,,~\. BILL OF . \ 

.. RTS. J. 881, 944'(I996): ~ ,', i . ' ' .,! )' '.':. I 
, I 
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" ' 'HARVAR[) LAW REVIE"fY, , , ',[Vol. IIO:775 
'. 

dr~uit thu~ m~de an ~u~necess~ilybroad': coiistitution~ ru1,ing 'in' ,a" 
, " ". ~. ,,' , . .. i 

,manner specifically. proscribeq bythe:Cotirt: ' ,', " ", , " 
, ,', In stark contrast to tthe,: care'iuC consideration it gave. to racially-" " 

basjed classifications, the Fiftl} ~i~cuit, devoted:inadequateattent'ion ,to 

,'another dassllication,'which ' it, approved; I').lumnJ.': preferences.47 • The, 


'~ , .' , ," court, should have ~ven lihJrrmi' preferences moie--seirchingconsiqer~:- " 

, ' tion, becl').use'in light; of ',th,e history: of discrimination, in ,higher ~educa- " ' 


':. \, I"tion in Texas,thes~ preferences ,produce 'the kina ,of. present ,effects of' 

past ,discrimination, by the law school'~hat the'court recogrt~~daswar-', ',', 


,I'ranting a race-based 'remedy. The Jaw school uncontestably,discrimi':', ' 

'natedagainstblacks untirtJ:ie, I 960Sj48 , therefore', the percentage 0(' 


African-~merican applicants,who are related to alumni,must be lower (' 
 ". ;"', 

tha~ the::, ,percentage, of nopblack, a:pplic~ts' who ,are so', rt:lated.49, 
I i "Thus, if the1aw 'Scl;lOOI adopted 'an': !1dmissioris policy that employ,ed : \ 


, , -oilly those factors thatthe,coiirtapproved,5,o pastracialdisqimination " ~ , , 

by the ,law school 'itSelf would ere'ate ia present disadviimtage\for Afri- " I , ' 

,/can:'AinerIcaris:" they would l;>e less' likely to gain admis~ions ,prefel\:- _ ", 
, ences on the basis of alumni relations: By focusing' on the use Of racial I ( 

',I, 
, I' Classifications, ,the court 'overlooked this elfect,,' ,: , " ," 

,,' In the 'end" Hopw,Ood suggests that th,e question whether, dive'rsity " , 
" ',~iui be a compellIng state interest must 'b(:, answered.51 ,The! Hopwo,od: ; '.

,t 

! 

, :: decision' is certain', to have,' an 'effect on, schools' in the Fifth. CircJit , 
,I ~ 

';! Both pU,blic and' private ':schools ,are no~? changing, their' admissions I' , ~ , policies as a result 'of the: deCision.52: School administrators have hoted , 
c, that.', the decis~n might 'make, the Fif¢ Circuit' see'in like ,"a I less ' 
(:frie~dly plac'e ~an",the r~'st·of the 'co!lntry/: and thereby di~advantage·, .. ,'. 

" t';Fif~h Circuit schools in' minority, recruitnlent,53 ,l:Iow~~er! the, ~ifth 
:- ' J9rcuit's anticipatQrYoverruling"f Bakke dearJy was not compelled.. 

" ' 'f .,t 
, ,,'';~ , Until:the-.5upreme':':Cour.LitseILaddresses __the_.1tatus..c.Qf' dfvet$ity_~as Ii 

:' j , .. , ·~elIIij'g,jnterest,'~oJl~.Sirt~o>tii(Giiiitinue 1o-:-f611ow:~Balike:, '.,'
'/ . "'" ~ "~._~__,___•__ t~._.~ ~. ,__ ~_____,_ .~~~...., ,,', 

" ' ", '. , ' ~'." • " '. ' " I ' " /', : 

, '.' .47 See HopWood, 78 F.3d at '946 ("An admissions' process may: .. consider ali appliCant's .... ' 

,reI~tionshipto school alumni. "),,:' , ,," ' ' . , ' ,,' 
 5' 

, . I 48 Se~ i~.,at 9S,3;see 'als:o:H~f1'W~o~: 86f'F, SU,PP. ~\S73 n,66 (noting that'Texali had created, ' 

, l!- separate law school to:avold,mtegra.t.ing the Umverslty of Texas School of 'Law). ," " " 

" 49 Cf Amar & ,Katyal, supra note 40, at ~749 (calling alumni preferences "education3.J grand

, . 1.· ., ,

," father clauses"); Connie Leslie, Pat ,wTngert& Far~Chideya; A ,Rich,Legacy oj Preje,:ence, NEWs.., 

, WEEK, June 24, 1991, at 59; S9 (notingth'at,a1umni children, .who are usual!y white'and affluent" . ,-,", 
 :c 

E 
, "S0, It appearstha~',at this time, the law 'school does not take alumni reI~tionships il\m account., 

, "receive preferences in admissions to 'prestigious'u'niversities).' " , , ' , 
·2 

,v'\ 51 'The Supreme CourticorrectIy declined to revie:\v' Hopwood; the 'case no longer 'presents a; 
t::genuine ,controversy because the admissions'policy ha'.s'been' changed, " , ' ,', .' 

" " ti 

, NEWS, July. '3, 1996,' at 6A;'Thirence Stutz, {JT, A&M to Drf?p Race Factor,DALLAs MORNING 

NEWS;july 2;' 19"96; at lA, .' 'i ' . , ' "," , 


52 See, e:g.. Sylvia Moreno, Private' Colieges Say They'll Revise Programs, DALLAS MORNIN'G·, 

53 Moreno, 'supra no~, 52 ,(quoting KathrYn Costello, Vice President for University Advance
.c' ~! " ,0ment, Rice University) (internal quotation 'marks hmittea), " " '. •'1 

\: : ." \ " ,. 
, , • ,'I 

\ '-" ,'" ';. ", a 
. r • ' 

...... ' 

' .. > 
, , . ,',,' 

"', ,< 

\ , " " , " 
, ' . , 

, " 

,I 

http:answered.51
http:rt:lated.49

