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• 	 The Supreme Court today decided liot to. hear the Hopw_cxu:tcase -,; a case in 
which the 5th Circuit ruled that race cannot be considered at all in deciding 
whether to admit an applicant. 

• 	 By declining'to hear case, the Court did not agree with or affirm the decision 
of the 5th Circuit. Declining to he!'r ~ oasedoes not express any view on the 
merits of the case;' ' '.' 

• 	 In fact, Justice Ginsburg and Souter recognized the issues'were hiiportant and 
needed to be addressed. But they said that this was not the appropriate case 
to resolve them -- because the ,program in question had already been 
abandoned by the University. "We must await final judgment on a program 
genuinely in controversy before addressing [this] Important (issue]. II 

• 	 The Court today did not say that race ca'nnoi: be used in admissions. Nor did 
it overturn itt? own decision - in Bakke -- holding that race can be 8 plus factor 
in the admissions process. ' 

'-.' 



~. MCC'UlUlY; They arC!. In "act, the COUflsel,'El Offic;e on Dll of those is making a .:; 

review gf each of the dec:is.iDns the Coun·rcndcrcd. Today on the: HgpewooQ C.!lSIl. involving 

the University of Te:lt:a:.t, it's still not quite 'clear what ~"e impact of tbfit decisioft will bli:. 

Obviously. the opinions I:l)' Justices Ginsburg and SQgter recotniz.ethe: importance of the 

issue and, don't' rul.e out future considelralion of the issue:;. .8~t we 'Understand no...w that. at , ':, 

least within the Fifth Cil'c:uit, thEre is gain; II.} be some le'lo'el of ullcert<unty es: th8Y son OUT: 


the cue: law. Aftci o\l.r (;OUn5el will be looking at tb~t. 


Wr:. 'lilt'1!!n:~ in th~ c:~i:.. as you know, on :;m ami~1J,$ brief, On the Per11l Advettisin,t: 
ease, we think that the ruling, by the CCJlolrt in no Wii)' jeopardi~es the proposed rule that the 
Food alld Drug Administration has pror'IlI,.llgatc:d.. Thar ru.le. we hav~ dctcnitiiJed ta the bl:lst of 
our opiojon and legal review is fully cODsistent with thl! '44 liquor mart dedsjoh. .A."d •.hi:.> . \. 

case. today is based on the 9&ine legal t~uoning that .appheci in '44 lictuof man. So given that 
st~dar4 We believe that Dur gWn proposed ru.1e would meet allY First Alllcmdment serutin), 
thai'would be i1.J)pli~dtD it. 

I 

On the S&'L case, cba.t one is still bciDg locked. af beC:D.u,e 60th the implications 
leglJly and also whatever it v.lould mean in terri". of ft::dent.l n:pendituTcis; -- r just dan't have 8. 

thorough assr;.ssment yet of what the impact of that decision _HI be.. , 

Q So you. don't kll.o..... who's going to foot the bill, c:speciaJly in the &&:1. CMe. 02'1 
UJ,) TO S 10 billion'? . -.. ; 

MR.. MCCUll~Y: We d.On.'~ i::::riow. and that's exact.]y thl: type! of 'lue~tion we're 
loaking at. now. 

Q Are you. dhtappointed in the affinnlltive Jetlon rt,JlinJ;J? 

. . . 
MR... MCCUJ..&Y: Not n~~e~sal'ily, I think thl!!')' just f\.lled that that WCllJ,l.d nQt be the 

case fo test some! of the unde,rlyjn6: leCl.t1 pjopo~jljOJl$, in pan -. O}ccording to our bast 
understanding at thi:; point ef the opinion -~ be,aLl~= the state hild disl;ontinued f.l.Spe!;t5 of that 
prQf:ra.m already. So J think tha.t ~ cotlrt rnsy ha....e beeft search,ing for a better test CDS!!!. Thst 
appt':ars: to bt:! part of the ceasoning, bUT weI)] be laaking it lot more c.lclO=ly at tbc decision 
itself. . 

. ........ : 
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Justices Decline Affirmative-Action Case-'~~-
By LINDA GREENHOUSE 

WASHINGTON, July I""'"' Sidestep
ping a major controversy over affir 
mative action in higher education, 
the Supreme Court said today that it 
would not hear an appeal by the State 
of Texas from a ruling that barred 
public universities from taking race 
into account in selecting their stu
dents. : ' 

The Court left standing a ruling by 
, the United States Court of Appeals 

for the Fifth Circuit, in New Orleans, 
that shook the academic world three 
months ago by invalidating a special 
admissions program aimed at in
creasing the number of black and 
Mexican-American students at the 
University of Texas Law School.' 

The appeals court took ' the highly 
unusual step of declaring, that the 
Bakke case, the 1978 Supreme Court 

'landmark that permitted race to be 
.taken into account for the purpose of 
creating a diverse student body, was 
no longer a valid statement of the 
law of equal protection.' , 

The Supreme Court today did not 
take its usual course of simply turn
ing down.an appeal without an expla~ . 
nation. . 

Instead, Justice Ruth Bader Gins
burg, in a one-paragraph opinion that 
was also signed by Justice David H. 
Souter, explained that the Court was 
denying review because the case did 
not actually present a live contro
versy: Texas no longer uses, and was 
not defending, a two-track admis
sions system, with separate admis
sions re'quirements and separate 
committees for white and nonwhite 
applicants, that the lower courts had, 
declared unconstitutional. The law 
school, now uses a single applicant 
pool, in which race is a factor to be 
considered among other factors, and 
no . 'court ,has yet reviewed' the' 
sc.hool's current approach. 

"We must await a final judgment'
on a program genuinely in contro-, 

, versy before addressing the impor
tant question raised in this petition," 
Justice Ginsburg said. 

Justice Ginsburg appeared to be 
using her separate opinion as a way 
of advising the public not to interpret 
the Court's refusal to hear the case' 
asan endorsement of the Fifth Cir-, 
'cult's analysis. 

Nonetheless the action left educa
", tional .institutions in Texas, Louisi
,ana and':Mississippi, 'the three states 

. that make up the Fifth Circuit,..in a 
difficult position, obliged to conform 
their practices to an appeals court 
ruling that mayor may not ultimate-' 

, Iy prove to be' a correct 'statement of 
the law. The Supreme Court"is likely' 
to resolve the ambiguity eventually, 
but that is little comfort to institu
tions that under the terms af the 
Fifth Circuit's ruling face punitive 

damages if they guess wrong about 
how to tailor their affirmative action' 
programs. ' , 
. Education officials throughout the 

region expressed consternatio'n. 
Some, including Raymond Lamon
ica. vice chancellor of the Louisiana' 
State University Law School, noted 
that his institution remained under a 
countervailing court order that re
quired it to take race intO account to 
increase the enrollment of black stu
dents. "We will follow the court order 
until, steps are taken, if ever, to 
change it," he said. 

, ,.. :..:J im As!llock.,dire.ctor of university, 
relations' at, Texas A& M University; 
said, "What we r~ally have to worry 
about is losing toP-flight minority 
students to other states" outside the 
Fifth Circuit. 

At the University of Texas, offi
, , 

The ruling in the U. 
of Texas case stands, 
at least for now. 

ciaIs and lawyers met throughout the 
afternoon. Dr. William H. Cunning
ham,chancellor of the University of 
Texas system, issued a statement 
.Iate in the day saying all ,components 
of t!le university would "honor all 
prior commitments regarding ad
missions, financial aid and· other 
matters." He said the university and 
the Texas Attorney General's office 
would continue to review the "very 
complex legal questions" that now 
face the state. . 

The most urgent issue is whether 

Texas and other public universities 

in the Fifth Circuit can maintain 

their current affirmative action 

plans in the face of a ruling that held 

that the law school "may not use 

race as a factor" in admissions, 

"even for the wholesome purpose of 

correcting perceived r'aciaJ imbal
 <' 
ance in the' student<bady.~';ln' its 
opinion, the Fifth Circuit pointedly 
said institut,ions thaCcontinued to use 
race in admissions faced punitive' 

. 'damages as a result of lawsuits from 
white, applicants; ,. 
, Theodore B. Olson; a Washington 
lawyer representing two of the four 
disappointed white applicants who 
sued the, University of Texas Law 
School In 1992, said in an interview 
today that if he were a university 
administrator in the Fifth Circuit, "I 
definitely woul,d not take the risk" of 
using race In admissions deCisions 
outside the context 'of 'a program 
Intended to remedy specific in
stances of past ,discrimination. "It 

, ' 

would be hard to defend a lot of the 
programs I've read about," Mr. Ol
son said. 
~e ,current Texas program, 

whIch the .Iaw. schOOl put into effect 
when It lost the case at the Federal 
district court level in 1994, treats 
race In a much less rigid fashion, "as 

, simply afactor in the individualized 
., " consideration 'llJld comparisori of ap

plicants to the Law School,", as the 
brief filed in the Supreme Court on 
behalf of Texas told the Justices. 
Under the program that the lower 
courts invalidated, white and non
white applicants faced different 
minimum requirements on stand
ardized tests and were evaluated in 
separate pools. ' 

Neither the Texas appeal, Texas v. 
Hopwood, No. 95-1773, nor a brief the 
Clinton Administration filed on the 
state's behalf defended the old 'pro
gram, and the lower courts had not 

'considered the new program. Prof. 
Laurence H. Tribe of Harvard Law 
School, who wrote the brief for the 
state, sai~ the Court's action today 
reflected the Justices' "determina
tion to await a case where the con
crete details' of a program conSider
ing race are fully before the Court." 

Professor Tribe said it would be 
"certainly premature to extrapolate 
some kind of broad invitation to oth
er institutions to dismantle affirma-' 
tive action programs." 

Ted, Shaw, a lawyer for the 
NAACP Legal Defense and Educa
tional Fund Inc., filed a separate 
appeal, also denied today, on behalf 
of black law students at Texas. Mr. 
Shaw said that "to the extent the 
other side was hoping this case 
would be the vehicle for overturning 
Bakke, that didn't happen," The 
Bakke case, he said, "is still,the law 

,of the land." , 
" '. That case,: a suit by,awhite appli

cant,toa ,California state medical 
school, resulted in a' ruling that, 



barred the use of quotas' in affirma
tive action plans but permitted uni
versities to take race into account to 
serve the "compelling' interest" of 
creating a diverse student body, 

Martin Michaelson, an education 
law expert at the law firm of Hogan 
& Hartson here, said the Court's ac
tion today was "not an outcome that 
offers us peace," He said that while 
Justice Ginsburg's opinion per
formed a "public service" by mak
ing clear that. the Court was not 
judging the case on the merits, the 
result of, the Court's action was to 
"compound the uncertainty and in

. vile further disputes," 
The case had attracted so much 

attention that "all that energy will ' 
. not dissipate," Mr, Michaelson said, 
adding: "The energy will find some 
other expression, We are entering a 
volatile period here," 
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. . li1 the Texas case, the 5th 1.1l'CWt 

Said the high court's 1978 ruling al
lowing affirmative action based onliisticesDecline to Hear . 

campus Diversity Case 
.Ruliiiir Against Race-Based Admissions Stands '. 

•"0 0' . 
. : . . . . " 

By joan Biskupic 
. W~PostStaffWriter' 

,:The Supreme Court yesterday let 
stand a lower court ruling that public 
uniVersities may not in moSt circum
stimces consider a student's race as 
a factor in admissions' decisions. By 
refusing to hear the high-profile 
case, the justices passed up an op
portunity to resolve the uncertainty 
and turmoil surrounding affirmative 
action on the nation's campuses. 

W'rth no reCorded dissent, the jus
tices turned down the University of 
Texas's appeal of a deciSion reject
ing a law school affirmative action 
pIaft intended to build upenrollinent 
of blacks and M6tican Americans. 

Texas officials and the Clinton ad
. ministration bad .jrqed tbecourt to 
use the case to rule that public offi- . 
cials have a compelling interest in 
making sure' state-run universities· 
have a diverse student body. But 
yesterday's action produces no new, 
clarity for affirmative action policies 
natioriwide, and instead, college ad
ministrators said, it confounds the 
legal landscape. 

The order casts doubt on alIaffir
mative action programs in Texas, 
Louisiana and Mississippi-the 
three states covered by the 5th U.S. 
Circuit Court of Appeals, which last 

. March said universities could not 

justify affirmative .action policies 

based on the benefits of racial diver

sity. The appeals court said the Tex

as law school's policy of giving pref

, . ' -'-~. 

erence to minority applicants violat
ed the .Constitution's equal protec

. tion guarantee. 
. Two justices yesterday suggested . 

that the court's refusal to review . 
that ruling was based on procedural 

.' .grounds and'should·not be interpret
ed as a sign of how the· high court 
eventually would rule on whether it .. 
is' 'constitutional for cOlleges'nation- '. 
wide to use race in deciding 'whom tr .' 

.. admit. . ~. 

"Whether it is constitutional for a .' 
.'PubIic college or graduate school to '. 
. use race or national origin as a factor 

in its admissions process is an issue 

llf' great national importance," jus

tice Ruth Bader Ginsburg wrote ina 

itatement signed by justice David 

B. Souter. " ... [W)e' must await a 

. .final judgment on a program genu
inely in controversy before address
ing the important question raised in 
ibis petition." ' 
. Ginsburg observed that the 1992 
admissions policy challenged by a 
Iroup of rejected white students had 
.ance been replaced. None of the 
Qther justices issued a public com
inent . suggesting their reasons for 
refusing to review the case of Texas ' 
", HojnIJOOd. . 

While the high. court in recent 
years bas struck down race-based 
policies in government contracting 
and congressional voting districts, it 
has yet to revisit a landmark 1978 
ease standing for the proposition 
that universities have a compelling 
interest in educational diversity that 
justifies race preferences in admis
sions.. 

College administrators contacted 
yesteiday said they believe they are 
still bound by the high court's 1978 
decision, 'Regents ofthe University of 
C4lifornia II. Bakke, endorsing racial 
diversity. 

David Merkowitz, a spokesman 
for the American Council on Educa
tion, 'the nation's largest coalition of 
colleges and universities, said yes
terday's action "creates anoth~}e,y'
el of uncertainty" for colleges tom 
over affirmative action, 

"We would bope that universities 
take this for what it is-a non-deci
sion," Merkowitz said. "We're telling 
them to stay the course." 

Yesterday's action marked the 
second tinle in two years that the 
justiq:s had ,refused to review a low
er court rejection oCa collegeaffir
mative action policy.. Last. term •. ~e, 
Mstices let stand a 4th U.S. Court of· 
Appeals ruling dismantling a Uruver
sity of Maryland scholarship pro
gram exclusively. for blacks... ' 

, • < • • _ ....... 


the goai of.. racial diversity had been .' 
superseded. by . more recent high 
court decisions against race-based 
policies in other areas. The appeals 
court said an affirmative action plan 
would meet court standards only if it 
was narrowly draWn to remedy the 
present effects'of past discrimination 
at a particular institution. That is a 
tough standard to meet. 

"To ,believe that a person's race 
Qmtrols his. point of view is to stere
otypehini"\the 5th Circuit panel 
said; concluding, "the law school may 
not use race as a factor in law school 
admissions.OJ 

Yesterday tne' Supreme Court nei- . 
ther endorsed nor rejected that 
view. Ginsburg intimated that the 
5th Circuit's statement that diversi
ty never can justify using race in ad
missions was not squarely before the 
court and that 'the appeals court· de
cision officially reflected only a judg
ment against a now-defunct policy. 

Texas officials "challenge the rd
tionoJe relied on by the Court of Ap
peals," Ginsburg said. "This court, 
however, reviews judgments. not 
opinions." She said the judgment of 
the lower court was that the particu
lar admissions procedures used in 
1992-evaJuating white and minori

. ty applicants on two separate tracks 
and setting lower test score stan
dards for minority applicants-were 
unconstitutional. 

The law school has since replaced 
that program with a policy that con
siders race with several personal 
factors unique to a student. That 
policy has never been subject to 
challenge. . . 

Theodore B. Olson, whorepre
sented Cheryl j. Hopwood and other 
white students who challenged the 
Texas policy, asserted yesterday 
that public colleges in Texas, louisi
ana and Mississippi must abide by 
the appeals coUrt ruling. . 

He said he cOnsidered the state
ment by Ginsburg, who has voted in 
the past for race-based remedies, "an 
effort to put a good face on things." 

"What the 5th Circuit said is dear: 

If the law ;>ehool continues to oper


. ". ate a disguised or overt program 

. based on race, [schoolofficialsJwill. 



, ,be subject to damageS" to compen~ , 
sate students who were, improperly 
turned down, Olson said. 

, ' Officials' at Louisiana State Uni
, versity said the high court's order 

eventually could undercut affmna
tive action. But Raymond Lamonica. 

vice chancellor and professor at LSU ' 
law school, said yesterday the school 
would continue to use a policy of ad
mitting some African American stu
dents wittt below-standard test 
scores, under the terms of a lower' 

, court order in a race-discriminatiori 
lawsuit against Louisiana's higher 
education system. 

, Texas Attorney GeneraJ Dan Mo
rales said in a statement that UT's 
law school would continue its new 
program tbat:makes'race one of,;" 

'many considerations in the applica
tion process; "Cultural, ethnic and 
racial diversity in an academic or any 
other' environment benefits all," Mo
rales said. "Our wUversities should 

strive for such diversity. However.' 

as I have consistently indicated, it is : 

simply wrong to give one appticant . 


,	an automatic advantage over anoth- • 
er applicant, based solely upoD the = 
color of one's skin." 

Staffwriter Rene Sanchez 
contribuied to this report. 

, '.~' 

'llo'. 
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Applications were ';color.co~ed·' by race. fornia Civil Rights Ini,tiathre, if approved by 
'White Asian and some Latmo students , the voters in November, would mandate a 'Court Lets Stand went through a screening process.withone . . colorblind approach in the state's public· 
set of standards. while black' and MeXican , 'colleges. ,

. American,applicants were consideredbya " , For, its ,part, the Supreme Court. has 
separate panel using more lenient rules. R~ling Against' , repeatedly frowned on race-based 

Hopwood's grade and tests gave her a decision-making by the government, but 
point total that was higher than all but one always stopped just short of outlawing the 
of the roughly 25 black students who were practice!ntirely. . , ,
enrolled. and all but three of the 50 Mexican 

Race Preference 
, Las't / ':ear, ,a federal appeals court, 

, ~ . .American students whow¢re admitted.By DAVID G.,S,AVAGE 
, In the midst of the trial, the law school declarer! unconstitutional a University ofTIMES STAFF WRITER ' 
admitted that its two-track policy was ille , Maryland scholarship program that was 
gal. Nonetheless; a federal judge in Austin reserved for highly talented black students,WASHINGTON-In a surprise 

move, the Supreme CourJ on Mon , ruled that the' school did not violate and the justices refused to hear an appeal of 
day let stand a ruling dlat struck Hopwood's rights. " ' . that decision. ' 
down a University of Texas .law On appeal. the 5th Circuit not only ruled While Justice Sandra Day O'Connor has 
school admissions policy on in her favor, but declared broadly .t:.h~__ consistently joined the conservative major
grounds that it preferred black and ities on the issue, she has refused t60utiaw

colleges "may not use race as a factor" in 
Mexican American applicants over' offiCial affirmative action. As a reSUlt, nei

admissions .. 
better-qualified white students. ther the conservative nor liberal justices 

This, sweeping opinion gained national ,can be sure of ,mustering a five-memberWhile the court's' action marks, attention because it declared that the majority on the issue. ' ' another setback for affirmative Bakke ruling no longer stood as the law. If it Nonetheless, a Washington lawyer whoaction, it fails to resolve tHe central had been. affirmed by the high court, it represented Hopwood said the court'squestion of whether colleges can , . would have ended race-conscious admis series of decisions suggest differing stancontinue to use a student's race or sions policies at colleges nationwide, both dards based on race are in deep trouble. ethnic background as one factor in 
admissions. "If I were an admissions officer , I would 

be very uncomfortable in keeping a policy "This leaves a clou'd of confu
that used race," said attorney Ted Olson: HeSion," said Harvard law professor For now, It appears that noted that 5th Circuit judges threatenedLaurence H. Tribe, who had urged 
Texas university officials with punitiv~the court to hear the appeal, on colleges and'universities In 
damages if they secretly maintained a racebehalf of ,Texas officials .. Texas, Louisiana and'Mlssl$slppl based admissions, policy. 

" For now, it appears that colleges 
But civil rights lawyers said the courtand universities in Texas, Louisiana must use a strict' colorblind 

was not Signaling an end to affirmativeand Mississippi must use a strict approach when admitting action. "The broad rationale of the 5th Circolorblind approach when admit cuit decision has not been endorsed by thestudents.• ting students. That ,was the stan $upreme Court," said Elaine Jones. director, dard announced in March by the of the NAACP Legal Defens~ Fund, "andU.S. 5th Circuit Court of Appeals. Bakke remains the law of the land,
which sets the law in those three prj\'ate and public. ... ,states. The hjgh court let that deci
sion stand. ' ' Because private colleges and .universities 


receive. federal funds; they have been
However, the Supreme Court's, . I 

refusal to hea\- an appeal does not obliged to follow antidiscrimination ru es 

convert the lower court decision set by the federal courts. 

into a binding national rule. But the justices put off such a decision 


As a result, colleges and univer- Monday: 

siUes elsewhere may continue to Lest anyone think that the court had ' 

rely on the high court's 1978·Bakke silentlv endorsed the 5th Circuit ruling; . 

decision. By a 5~4 vote. the court Justices Ruth Bader Ginsburg and David H. 

said then that admissions may not Souter issued a statement explaining that 

be race-driven. but that schools Texas officials, had no basis for appealing 

can consider a student's race as a since they had abandoned their two-track 

"plus factor." 'admissions policy, . , 


The high court most likely Everyone agrees that two-track policy 

backed away from deciding 'that was "constitutionally flawed," they noted

, e\'en the Texas offl'cl'als who0 were appeal
issue now both because of uncgrtainty 
',nbC. ,. ,\ccordl'ngl,~'. we must 'aw,ait a final among the justices and a procedural fJa\\' at ~... . 

tHe heart of the Texas case, judgment on a program genuinely in con
troversy before addressing the important " 

In 1992. Cheryl Hopwood. who had question" of race-based admiSSions. they 
earned a 3.8 grade- point d\'erage and an .said in their opinion in the Case (Texas vs. 
83rd percentile score on the Law School . 
Admissions Test. was rejected at the Texd~ Hopwood: 95-1773l, ., 
law schooL After she and three other \\'hite But in C.,lifornia. the',voters rna:\'. decide 
students sued ,llieging reverse dJ~criminct _ ' the issue first. The Cnli;ersity of California 
tion· her la\\'\'ers disco\'ered that the ~chool ,Board of Regents has \'oted to end race-
had 'used d l\\'o-track ilr!mi~sior:~ process, based admissions, and the proposed Cali- , 



DATE: ---''1'--__Ol.e..:...-_C;.....::....::=CO~· . €fJc )lJaofJiltgtolt €ilttcG BPAGE : __............-....J\L--__


Court upholds

, . 

order banning 

race favoritism 

By Frank J, Murray 
THE WASHINGTON TIMES 

The U.S. S~preme Court yester
day rejected Thxas' appeal of a ban 
on using racial factors in law 
school admissions, ending any 
chance, the high court will over~ , 
turn a ruling widely seen as a nail 
in the coffin of affirmative action.' 

Theodore B; Olson,the attorney 
for two of the students who sought 
the ban, said the end is near for 
denying qualified white children 
opportunities to make room for 
other races, but Theodore Shaw, 
director of the NAACP Legal De
fense Fund, said, ,"That's wishful 
thinking right now." 

The action came despitp. U. S. So
licitor General Drew S. Days Ill's 
warning that it would eliminate 
affirmative-action adinissions at 
240 colleges and universities in 
Louisiana', Texas and Mississippi 
and create "substantial confusion 
and upheaval" nationwide. 

In May 1995 the high court left 
standing a similar ruling that a 
University of Maryland scholar
ship program reserved for blacks 
was unconstitutional, caUSing con
sternation in Maryland, Virginia 
and the other three states of the 
U.S. Court of Appeals'4thCircuit. 

Mr. Shaw stressed that the 
court's action leaving the broad 
ban on affirmative action in place 

'does not endorse "the appeals 
court's radical view." 

"Affirmative action, while still 
under siege, is alive," he said. . 

"If it doesn't come out the way 
you want, your instant reaction is 

, to say that," Mr. Olson responded, 

saying that the four' unsuccessful 
white applicants who brought the 
original Case now may seek dam
ages and an order admitting them 
to the University of Thxas Law 
School: ' 

Asked if the action uufairly de
nies opportunities to nonwhites 
who need breaks, Mr.' Olson 'said: ' 

'''Not if it means a kid whose skin 
color is white is denied an opportu
nity because of that. Hopefully 
this means that racial discrimina
tion is coming to an end in this 
country." " , 

He said one of his clients, 
Cheryl Hopwood, is now a Mary
land accountant, while the other, 
Douglas W. carvell, is a law stu
dentat Southern Methodist Uni
versity. The other two denied ad
mission to the University of Thxas 
Law School in 1992 are Kenneth R. 
Elliott and David A. Rogers. 

The school had considered race 
with other factors to meet a goal of 
law classes that were 10 percent < 

Mexican-American and 5 percent
black. 

"The useof ethnic diversity sim
ply to achieve racial heterogeneity, 
even as part of a, number of fac
tors, is unconstitutional. '" The 
,use of race per se is proscribed;' 
says the 5th u.s. Circuit Court of 
Appeals decision that the high 
court refused to review. "The law, 
school may not use race as a factor' 
in law school admissions.", 

Mr. Shaw found solace in a brief 
opinion by two justices suggesting 

, why the court did not take the.Case 
of Texas vs, Hopwood. ' 

"We must await Ii final judg
ment on a program genuinely in 
controversy before addreSSing the 

important 'question raised in 'ihis 
petition," Justice Ruth Bader 
Ginsburg wrote in an opinion 
joinedby Justice David H. Souter. 

She said Thxas did not attack the 
5th Ci,i'cuit's judgment, but only 
questioned its rationale for throw
ing out a plan that "has long since 
been discontinued and will not be 

, reinstated" and for saying the 
groundbreaking 1978 Bakke de
cision, which allowed the use of 
ra~e .as one factor in college ad-, 
miSSIOns, no longer applied. ' , 

The main petition in the case 
written for Thxas by Harvard con~ 
stitutional lawyer Laurence H. 
'Ihbe, said, "The national signifi
cance of the decision is obvious," , 

He called it urgent for the high 
court to "correct the' court of ap
peals' misperception that Bakke is 

, no longer the law" and its ruling 
that race may not be considered in 
any manner for school admissions. 

.Mr. Shaw, whose organization 
filed a parallel appeal separate 
from Mr. 'll-ibe's that also was 
turned down yesterday. 'sought to 
minimize the decision's impact by 
saying it is the opponents of af
firmative action who seek a sup
portive Supreme Court ruling. ' 

Mr, Shaw said, he knows 'of no 
pending cases that deal w'ith the 
Issue, "but I have no doubt that 
opponents of affirmative action 
are going to try with all haste to get 
somethin~ before the Supreme
Courtagam." '. , 

Mr. Days underscored the is-" 
su.e's imPOrtance by saying it ap
phed ,to pnvate schools receiving 
federal support as well as state in
stitutions. 

Maryland Attorney General J.' 
,Joseph Curran Jr. filed a friend-of
the-court brief supporting the ap
peal to uphold affirmative action, 



·DATE:'1-d.:-9<OitbtNtwlorkmbUtS PAGE:. A.;. \ 
', FINDS rn:sG:~rr;~~~t ~:i~ ~u~:s~; , ' period during the· early 1980's wher .. 
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the obligations of the Federal' Sav- . 'RULE' SHIFT' '.'BY 'U S ,f:g~d ~:.:~r~!~~~:!t~:~~- Ings and Loan Insurance Corpora, • I , Congress, eventually made ,such 
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BIG DAMAGE AwARDS SEEN 

7-2,Decision Says Government 

'Broke' Its Word by Change 


in Bailout ,Accounting 


By LINDA GREENHOUSE, 

WASHINGTON, July 1 -In a case 
that could cost the, Federal Govern~' 
ment billions of dollars in breach-of- . 
contract damages to the savings and 
loan Industry, the Supreme Court 
ruled today that the Government. ',-. 
knowingly went back on its word 
through accounting, changes that 
plunged three savings and loans into . 
insolvency: 

, The lending institutions were, 
. trapped during the savings and Joan 

bailout of the 1980's after regulators 

had induced them to assume huge 

liabilities to salvage other savings 

and loans .. 


While the case involved only three 

savings and loans - only one of 

which, ,Glendaie Federal Bank of 

Glendale, Caiif., is still in operation 

- the 7-t0-2 ruling applies to more. 

than 90 others that have siinilar' 

breach-of-contract cases 'pending 

against the Government The actual 

amount of damages will be decided 

in the lower courts. In January, the 

Government used the figure of $10 


, .blllion when it persuaded the Court to 
hear .its appeal of a Federal.appeals ' 
court ruling that ,found it liable for 
breach of contract., . 

After years of on-again, off-again 

rulings in the case, ,fleet-footed in

vestors in savings and loans enjoyed 

a windfall on Wall Street in their 

most profitable day of ,the decade.: 

(Page 08.), 


The decision was the f!nal ruling of ' 
the Court's 1995-96 term. The 75 

" cases the Justices decided since they 
convened last Oct. 2' made this the 

, lightest term Since 1953-54, although' 
it was the first term in seven years II'! 

,go into July. 
The three savings and . .Ioans took 

over failed institutions at the Gov- ' 
ernment's'behest and in'return were 
given favorable accounting treat
ment. The decision today jnterpreted: , 

, the three contracts as promising that· 

$I~O billion taxpayer bailout of the 

industry. Today's deCision will add to 
the ultimate cost of that fiasco. ' 

The 1989 law, among other things, 
· converted paper assets ,into, 1iabi1~ 
.Ities, leaving' many of the savings 
and loans without the ability to meet 
minimum capital requirements. 

Two of the three savings and loans 
in' the case too.ay failed, as did·many 
others. Glendale F:ederal, which had 
been thriving before it accepted the 
Government's invitation to take over 
the First Federal Savings and Loan 
Association of Broward County, Fla" 
was ~ble to raise enough cash to·stay 

· afloat: It now seeks more than $1.5 
billion in damages. '. 
"The Government's interpretation 

of the contracts as not providing 
insurance, against a legislative 
change was "fundamentally implau
sible," Justice David H. Souter said 

· in' a plurality opinion', He said "it 
,would, Indeed;, have been madness" 
for. .the' savings and loans to have 
entered into 'contracts without that 
guarantee, "for the very existence of. 
their institutions would' then have 
been in jeopardy from the. moment 
their agreements were signed," 

Three other Justices - John Paul' 
Stevens, Stephen G. Breyer and San

, dra Day O'Connor - joined Justice' 
Souter's opinion, while Justices An
tonin Scalia, Anthony M. Kennedy 
and Clarence Thomas concurred' 
separately in an opinion by Justice 
Scalia. The dissenters were Chief 
Justice William H. Rehnquist and 
Justice Ruth Bader Ginsburg. 

.The COUl;"t ruled that the principles' 
of ordinary contract law should ap
ply to the contracts, and not. the 
special dOCtrines' that the Govern
ment invoked to try to shield it from 
liability. In fact, the bulk of Justice 
Souter's 72-page opinion Was a de~' 
tailed dismantling 9f the Govern
ment's arguments, which, he said 
would actually have' been "at odds 
with the Government's own long-run 
interest as a reliable contracting 
partner" had the Court accepted 
them: . 
. The case, United States v. Winstar 
Corp., No. 95-865, stemmed . from ,a' 

ulators persuaded healthy savings 
and loans to' acquire failing ones un
der an accounting method permit

' >, 
ting the liabilities to be carried on the 
books as ','good will," an asset that 
could be amortized over 35 or 40 
years.' Such deals were attractive 
because the paper asset allowed the 
acquiring savings and loans to make 
more loans than otherwIse would 
have been permitted. 

The 1989 law removed intangible 
assets, . Including good will, from 
those that could be counted toward a 
savings and loan's minimum capital 
requirements. As Justice Souter's 
opinion, noted, the consequences of 
that. change were "swift and se
vere," as many savings and loans. 
fell out of compliance .. 

Many savings Institutions sued the 
· Government in the Court of Federal 
Claims here. The tw.o other plaintiffs 
in the case today were the Statesman' 
Savings Holding Corporation, .based 
In Iowa, which had 'acquired failed 
institutions In Florida and Iowa, and 
an investment partnership known as 

. the Winstar Corporation that was . 
formed in 1984 to acquire a Minne- . 
sota Institution, Windom Federal 
Savings and Loan. Their cases, along 
with Glendale Federal's, were su'c
cessful in the claims court In 1992 " 
and, last year, III the United States 
Court of Appeals for the Federal, 

. · Circuit here, a,speclallzed court that 
. hears Government financial claims. 

The Government argued that its 
, contracts should never be, interpret

ed to bind it to a promise to exercise 
regulatory authority In a particular 
way unless such a promise.was·un
mistakable on the face of the con
tract. But Justice Souter said today 
that this argument was inapplicable. 
He said the savings· and loans had 
never argued. against Congress's 

· right to change the law, but rather 
that the Government had assumed 
the risk of paying damages for any' 

! financial injury the savings Institu
tions might suffer froin any changes ' 
that took place. 

The Court also rejected another of 
the 'Government's defenses, a rule 
known as the "sovereign acts de

·fense ... ·under . which ~:'publlc .and 

general" law can 'never ,be .regarded 


, as causing a breach of a particular 




;. '~ . 

Government ·contract. '. . 
The 1989· law w8.snota "public and • 

general" act, Justice Souter said. 
Instead; it was "tainted by a govern
mental object of self-relief," he said. 

In his dissenting opinion. Chief 
Justice Rehnquist objected that the. 
Court 'had drastically reduced the . 

. Government's aVailable defenses in 
contract cases. The decision "limits 
the sovereign acts doctrine so that it 
will have virtually 'no future applica
tion," he said. 

Stephen Trafton, the chairman and 

chief executive of Glendale Federal, 

said In a telephone interview today 

that the Government had"shown 

only arrogance" in rejecting two re

cent settlement proposals. "It's a 

tragedy for the taxpayers," he add

ed, ·"because they didn't breach 

these . contracts, the Government 

did." .,' ....,:.. .. ',' 


;.' " 

" ... 

.' 
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High Court Backs S&Ls on Accounting, 
Declines to Hear Affirmative-Action Case " 

, . 

to stand in recess untii the first Monday 
in October. 

In the closely watched S&L case, the
Could 'Add $10 Billion, high court ruled 7·2 that ,when Congress 

, changed industry accounting rules in 1989,
To Federal Cleanup Tab it snatched back' accounting,advantages 

, the g9vernment had used to induce healthy 
thrifts to take over failing S&Ls. "It would, 

, Decision in Thrift Lawsuit 

, ' By PAUL M. BARRE'IT 
indeed. have been madness" for theStaff Reporter of THE WALl. STREET JOURNAL 
healthy institutions to geJ involved inWASHINGTON Savings·and-Ioan 
these deals if the government could, whencleanup costs could jump by $10 billion or 
ever it'chose. cancel the accounting "gim·more as a result of the Supreme Court's 
micks," concluded Justice David Souter in ruling that the federal government vio .. 
the high court's main opinion. lated contracts with certain thrifts, by , 

The immediate Victors were Glendale changing accOunting rules_ , 
Federal Bank of California and two compaIn a separate action yesterday. the high 
nies that are former owners of now·defunct court surprised many educators ,by de-
S&Ls: Winstar Corp. and American Life, 

Business Decisions Group Inc. The Supreme Court didn't cal· 
In its latest term, the Supreme Court culate what the damages would ,be for 
haDded down deeiBionsthat generally these three,sending the case back to 
were, favorable' toward buiiDe.., a lower court,to determine t~ose amounts. 
whether eoDcer1liDg liquor ads or puni. A larger group of some ·120 thrifts and 
tive damages. Article OD p8ge 81." former thrift owners have cases pending 

against the government and will also bene

clining to review a federal appeals-court fit from yesterday's ruJing. 

decision that could doom most affirmative The Clinton administration had esti
action in public-university admissions pro- mated the potential damages from a gov
grams in three Southern states. The ap' ernment loss at $10 billion, but industry 

peals-court decision. involving the Univer- lawyers said yesterday that they will be 
sity of Texas Law SChool. already has seeking closer to $18 billion. 
prompted state schools around the country There was sOll)e uncertainty yesterday 
to, reconsider their race-related policies. about where the money would come from. 
It is one of several recent court decisions however much it turns out to ,be, But a 
that have raised doubts about affirmative senior Clinton administration official said 
action in employment and contracting as that any damage awards would be paid~ 
well as education. from a permanent judgment fund main-

The justices finished their 1995-96 term tained by the, J'reasury Department., 
with yesterday's actions and are expected, ,.meaning that. ultimately. taxpayers would 

foot the bill.. The thrift debacle of the 1980s 
has already cost an estimated '$200 bil
lion. . ' 

Beyond the banking world, yesterday's 
, ruling was "very good news for' federal . 

contractors generally," said an elated 
Jerry Stouck. -lead attorney for Glendale 
Federal. A government-contract expert, 
Mr. Stouck said. that among, his Clients, 
utilities and defense manufacturers have 
gotten into comparable contract fights 
with Washington and that the Supreme 
Court's decision will make it harder for. the 
government to change signals on its busi
ness partners. . 

The justices COUldn't agree on a major

ity opinion in yesterday's ruling.. Joining 

all or most of the Souter opinion were 

Justices. John Paul' Stevens, .Sandra· Day 

O'Connonind Stephen Breyer. Concurring 

with the bottom line but not the reasoning 

were Justices Antonin SCalia, Anthony 

Kennedy and Clarence Thomas. ' 


. ChiefJustice William Rehnquist wrote 
in dissent that the SOuter opinion misinter· 
preted high-court precedent and· "drasti
'cally" reduced the government's defenses 
in coiltract disputes. He was joined in large . 
part by Justice Ruth Bader Ginsburg. 

The case arose from bank regulators' 
efforts in the 1980s to ease· the govern
ment's burden for the S&L cleanup by 
allowing strong, thrifts to play an account· 
ing trick when they acquired failed institu
ti()ns. The trick was counting the insolvent 
'thrifts' liabilities as an intangible asset, 
known as "supervisory goodwill." 

Armlmtllnts define II comoanv's Ilood· 



will as the difference between its purchase . Aithough his opinion ~prawl~d across 72 
price and the value of its tangible assets. , . pages. Justice Souter's vie",,: boiled down to 
This difference was often large in the S&L this: In its contracts With the S&I:S. 
deals encouraged by the government. Un- the government agTeed to bear the risk 
like in the ordinary acquisition context, that CongTess would change the account- , 
where goodwill may renect a business's ing rules: when those rules were c~anged, . 
intangible reputation with customers and·.; the government became "responsible.. for 
other "going-concern" value. the goodwill· lhe damages. As to the existence of 
of· the defunct S&Ls was merely an ac- enforceable contracts. he said that the 
counting device. Regulators allowed the high court was "in no better position'.' than. 
healthy S&Ls to count the goodwill of the the lower federal court to evaluate the 
insolvent thrifts as an asset that would various documents in question. 
help the acquirers meet their capital re- .. . Justice Souter jnethodically rejected 
serve requirements.' . .' - , . the government's argument that thes~ 

. The government also let the healthy weren't ordinary contrac.ts between· pn-· .. 
thrifts write down the diminishing value of ... vate parties. For example, Justice Depart-. 
this goodwill over very long periods of ment laWyerS had told the high court that . 
time as long as 40 years. In addition, the 'the government can't surrender its rig~t ~o • 
government permitted some of the ac·. . change the .law in the future unless It, IS 
quirersto double-count as "capital credit" done in "unmistakable" terms.· Justice 
the cash Washington put into the deals. . Souter said that the unmistakability doc-
Without these advantages. many of the . trine didn't apply, because the gov.ern
acquisitions would have resulted in mtnt - spe<;i!!cally, Congress - rem~ 
merged thrifts that would have been insol' free to change the law; but that didn't 
vent from the start, according to.industry , relieve the government of its duty to. 

" lawyers., .' compensate those whose ~!1tracts were 
In 1989. with the thrift crisis continuing, . broken in the process. Justice Soute~ USed. 

CongTess tightened accounling practices .. ... 'broad Ilmguage on this and related ~ISCUS::. 
and eliminated· the rules that greased ,.~ ~ ... sions,of the government's defenses. Imply:
the way for the earlier takeovers. ·This ..' Id I to other 
badly hurt the acquiring thrifts. helpinging that the ruling wou app Y . 

.. Ea h f h public contracting cases. . 
to put some mto Insolvency. cot e.The Justice Department declmed to 
companies in the Supreme Court case, or comment. The Office of Thrift Supervisio~, 
their subsidiaries, had acquired one or which regulates the S&L industry, said 
more failing thrifts in the 1980s. 'Glendale' .the 1989 rule changes helped to restore 
Federal. for example, got more than. $700 f· . I h alth (U S . 
million of goodwill as a result of buying'-at the thrift industry to mancla e . .. 

vs. Winstar) .the government's request - a failing Flor
ida thrift in 1981. Glendale Federal barely 

survived by privately raising $500 million 

in new capital. according to its chairman, 

Stephen Trafton. 


A large gToup of acquiring thrifts sued . 

the government in a special federal court 

in Washington. claiming the government 

had violated its contractual promise to· 

allow them to take advantage of goodwill 

and other favorable accounting methods. 

Glendale claims it suffered $1.5 billion in 

damages related to. among other things. 

heavy losses it took on assets it had to sell 

to raise capital. 


..... 
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Court's action

". 	 ,.' . 

unclear· to lIlaDy 

' rts'Legal .expe,',' . e I.struggl IIor 
· dingunderstan

By Tony Mauro 

and Desda Moss 

.USA TODAY 


To DaVid 'Rogers of Arli~ 
ton, Texas, the impact of the Su
preme Court's action Monday 
on amrmative action was clear. 

Rogers; who is white, says the 
decision will allow him to re-8p. 

. ply to, the University ot Te~ 
Law School, which rejected him 
four years ago, he says, because 
ot his race. "I love the law," he 
said Monday.· 

But to many others, theSu
preme Court action was diM· 
cult to interpret The court had 

'. 	 been widely expected to reView 
a lower court ruling that struck. 
down Uf's aMrmative action 
program: 

When it did not, the Texas af
1Irmative action program reo 
mained dead, but legal experts 
scrambled for explanation ot 

who supporte<lthe 
Texas program.. 

But because the 
court action lett' in 
place a lower court 
ruling that was vinr 
lentIy anti-aMrma
live action, it did ap. 
pear to be another • 
milestone in, its, . 
'steady'retreat'trom" . ..... . 
affirmative action 
programs, AMrma
tive aCtion prOgrams 
prolifentted in the 19605 and 
19705 to remedy bias in college 
admissions and the workplace.. 

At 1Irst the court embraced 
these programs. Bilt ,'i~ recent 

. promote diversity in ~~ir ~
dent body without looking strict-
Iy at race. '. 

In California, the nation's 
largest:, public university sys. 
tern, new rules ~ttake effect 
in '1998 will bar consi.deration ot 
race and gender in undergradu
ate admiSsionS decisio~ 

Georgia's 34 state universities 
also are reviewing aMrmative 
action prOgrams. . 

University of Texas Presi
dent Robert Berdahl said diver
sityis "a very high priority and 

what it meant It wasn't exactly· will continue to be." "But I want 
a repudiation of aM~tive>ac
tion, but it wasn't an endorse
.ment, either, ' . 
, "It does prolong the national 
confusion about the current sta
!:US of the law,'" said Harvard 
law professor Laurence Tribe, 
• 

to stre!o.'S, at no time have 'we a(,l
mitted students who were 'not 
qualified," he said. -:' 

Also MondaY"the court: 
,. Revived a free-speech 

challenge to Baltimore's prohi~ 

bitionon billboard adS tor clga
' .. rettes. The, justices ordered a 
' iower court to restudy the issue 

in light of a recent SUpreme 
,Court ruling that struck down a' 
.Rhode Island ban on liquor 
price advertising. , .

• Made it easier tor police to 
search Cars without Obtaining 
search Warrants Arst. The court. 
overturned a Pennsylvania SUo, 
preme Court ruling that war-. 
rants are needed except in an 
emergency.... . 

• Let stand a ruling that 
, struck down a Mi$ouri law that 
limits how much money indiVid
uals can .contributeto the cam
paigJlS of' candidates for sta~ 

. 	and.locaJ political o~c~._. 

years it viewed them . 
as just another form 
of racial discrimina
tion, no matter how 
benign the purpose. ' 

Justice Clarence 
Th'omaS. the court's' 
only black justice, 
has spurred this 
trend with persistent. 
opposition :to amr
matiVe action. . 

Amrmative action 
.' policies are under 

siege at public colleges andun~-i . 
, versities nationwide. Many Uni

versities are preparing tor a . 
post-aMrmative action era in :., 
which they find new ways to 

) 
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OJr Wtt6f)ington tllo1lt .... ::::: ~1~96 -
High Court Ruling May Add 
Billions to ·~s~~£!~nup Cost .. 
By Jeny Knight and Joan Biskupic' . nique called "superviSory goodwill." ~ - .... ----:-", , '. 

, 11f~",*SIa1IWritera Critics called this an accounting giro- '. . When the new S&Vacoountirig rules 
In a decision that could add as mick that hid the true ,seriousness of took ett;et. hWldreds of tbrifts were de-

much as $20 billion to the cost Of the S&L crisis,because the tech- .dared insolvent and had to be takefa 
cleaning up failed savings andJoans, nique allowed some S&Ls to appear' over by the government. Many others 
the Supreme Court ruled yesterday healthy. even if they were not. were ~ to raise new aipita.I or le

that Congress acted illegally in 1989 . Federal regulators and bankirig vamp their operatioos to comply with 
when' it tightened S&L accountmg '. experts estimate the' total damages the law. . 
rules, throwing hundreds of thrifts . in' goodwill cases could range from .' '" . 

. into financial distress that caused $10 billion to $20 biIJ.ioo-.:.-making the ' .Go:ern.ou:n~regufators came up 
many to go under. . .deci<!ioo ooe of the mast costly lawsuits with goodwill accounting as a way 

The court said Congress violated the government has ever lost. The Sen- to. persuade healthy thrifts to take 
contracts with savings and loans in . ate Budge!: Coo;unittee bas allocated $9 over failing ories in the early 19805' 
changing the rules for S&Ls that .1ilIioo ,from the Treasury to rover pO- when the government was l1l111liDg 
took over failing ·thrifts at the gov- 'tem:ia1 damages in the lawsuits. , out of money to pay dePositors in 

. emment's behest and that the gov- WaD Street investors are counting' on ~~~," ~ :. ", 
ernment now must pay damages to cashing in on the decision an'd for . When r_~~ later ..I_..:-'.....t to ban 

. the owners of the S&Ls hurt by the amths bave been ~...;..... the stocksd. .......'6'....... UCUUQ.l

rule chan .....J"""'6 the accounting practice, the healthy 
- -'" ,ge. S&LS involved in the cases. Stock in thrifts protested that they had been 

The 1-2 decision order~d tlie failed S&Ls is usually worthless, but double-crossed. They said they never 
Court· of 'Federal Claims to decide . shares d. some defunct thrifts are sell- would have agreed to take on failed in-
how much money the government ' . .. ing fur $2 to $4 a share because in~ . stitutioos if they knew Congress could 
owes to the three thrifts that . tars think they stand to benefit from the ..J.~.._ the . 

brought the lawsuit; Glendale Feder- cases. One thrift, California Federal ' ~.. accountmg rules. . 

al Bank of California, Winstar Corp. Bank, bas sdd a special security toin
of Minnesota and Statesman SaVings' 1'eStors who will get 25 percent of any 

Holding Group of fowa. About 120 damages it wins in the case: . 

other thrifts have sued over the is~ , . The deciUlwritten by Justice David 

sue. . , .B. Souter, issued Olathe fina1'<iayofthe 
 .. ' ".' 

Glendale, which is now Califor- Supreme Court's 1995-96 term. Upheld 

nia's largest thrift. is seeking $1.5 lID earlier ruling by the U.S. Court of 

billion. in damages. The owners of ~ for the Federal CircUit. . 

the Minnes9ta and Iowa thrifts. . joining Souter in the opinion were 

which were forced out of business by,Justic:es John Paul Stevens, Stephen G. , 

the rule change, have riot asked for a . .Breyer and, in most part,Sandra Day t 

specific amount. but their claims for 0'C00n0r. Justices Antooin' Scalia, An-' . 


. damages are expeCted to, run intotbooy M. Kennedy and Clarence Thorn-
the tens of millions of doUars. ' asj)ined Souter in his judgment that the 
.Tbe. J.~...!>:~uits grew out oLthe_ '.,,-emment was liable,. 1m they dif
1989 savings and loan rescue bill. fered in their reasoning. Dissenting , 

were OIiefJustice.· William H. R..J.."",ftotwhich tightened rpany. S&L regula- ......""....... 
lions and provided funds for what aod Justice RUth Bader Ginsburg. . 
became the $145 billion thrift c1ean

" uP. the most costly government res
cue ever. 

Clampif!g down on ri6ky S&L 
practices, Congress 'ordered thrifts . 
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SUPREME'COURT of 'filE uNtrED STATES, 

TEXAS ET AL. v. CHERYLJ.HOPWOOD E1 At. 

ON PETITION FOR WRIT OF CER.TIO:R.ARI TO THE UNITED 

STATES COURt OF APPEALS FOR THE FIFTH CI:aCUlT 


No. 95-1773. Decided July 1, 1996 

The petition for a writ of certiorari is denied: 
'Opinion of JUSTICE GINSBURG, With whom JUSTICE 

SOUTER joins, respecting the denial of the petition for a. 
writ of certiorari. 

VJhether lt is constitutional for a public college or 
graduate school to use race or national "origin as a factor 
in its admissions process is an issue of great national 
importance. The petition before us, however, dO'es not 
challenge the lower coUtts' judgments that the particular 
admissions procedure used by the University of Texas 
Law School in 1992 was unconstitutional. Acknowledg
ing that the '1992 admissions program tLhas long since 

, been discontinued and will not be reinstated," Pet. for 
Cert. 28, the petitioners do not defend that program in 
this Court, see Reply to Brief in Opposition 1, 3; see 
also Brief for Unite'd . States as Amicus Cu.riae 14, n. 13 
("We agree that the 1992 [admissions] policy was 
constitutionally flawed ...."). Instead, petitioners 
challenge the rationale relied on by the Cdurtof Ap
peals. "[T]his Court," however, "reviews judgments, not 
opinions." ,Chevron U. S. A. Inc. v. Natural Resources 
Defense Council, In-c., 467 U. S. 837, 842 (1984) (footnote 
omitted). Accordingly, we, rtmst· await a final judgmeDt 
on a program 'genuinely in controversy before addressing 
the important, question raised in this, petition. See 
Reply to Brief in Opposition 2 ("[A]ll concede this record 
is inadequate to assess definitively" the constitutionality 
of' the law school's current consideration of. race in its 
admissions process.). 
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OFFICE OF THE GENERAL COUNSEL, STATF,;MENT: TEXAS v.', HOPWOOD 

tlAlthough the United States,Government, through the Justice 
Department, had encouraged the Supreme Court'to accept Texas' 
appeal of the decision by the Fifth Circuit Court of Appeals in 
Texas v. Hopwood, to resolve uncertainties and confusion caused 
by the decision, the Supreme Court has decided to deny Texas' 
petition. In denying the petition, the Supreme Court neither 
affirmed nor reversed the Fifth circuit',s decision. Moreover, 
the action of the Supreme Court today leaves standing its own 
decision in the Bakke case, holding that,race can be'a plus 

,factor in the'i;!l.dmissions process. We intend to provide further "-;' . 

guidance to colleges and ,universities after a closer review of 
the case in light of the Supreme Court's denial of certiQ'rari and 
consideration of its implications." 
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HQPwood/University- of Teleas Affirmative Action Case 

Contact: Myron Marlin 61 S~2765 . 


Department of Justice 


• 	 The Supreme .Court today decided rl0t to hear the Hopwood case -- a case In 
whJchthe' 5th Circuit ruled that race cannot be considered at all in deciding 
whether TO admit an applicant. 

• 	 By declining to hear case. the Court did not agree. with or affirm the decision 
of the 5th Circuit. Declining to hear a case does not express any view on the 
merits of the case. 

• 	 In fact. Justice Ginsburg and Souter recog,nized the issues were important and 
needed to be addressed. But they said that this was not the appropriate case 
to resolve them -- because the program in question had already been 
abandoned by the University. "We must await final judgment on a program 
genuinely in controversy before addressing [this] important [issueJ." 

The Court today did not say that race cannot be used in admissions. Nor did• 
it overturn its own decision - in Bakke -- holding that race can be a plus factor 
in the admissions process. 

) 



E X E CUT I V E OFF ICE o F THE PRE SID E 

02-Jul-1996 01:38pm 

TO: 	 Angus S. King 

FROM: 	 Richard Hayes 
Office of Public Liaison 

SUBJECT: 	 Affirmative adtionquestiort/art~wer 

Race-Base scholar~hips. (7/2/966 update) 

Recently, the Fifth Circuit panel held in Hopwood that diversity 
can never constitute the ba~is for any consideration of race in 
university admissions .. This flatly contracts the Supreme Court's 
1978 ruling in the Bakke case, which held that racial diversity 
in higher education is a constitutional permissible predicate for 
affirmative action in university admissions. . 

That is why I instructed the Justice Department to file a brief 
:~ 	 in support of the State of Texas's petition to the Supreme Court 

to overturn this decision and uphold the University of Texas Law 
School's interest in promoting the racial diversity of its 
student body through legally permissible means. Unfortunately, 
the Supreme Court decided not to hear the University's appeal. 

By declining to hear the case, the .Court did not agree with or 
affirm the 	decision of the 5th Circuit. In fact, Justice 
Ginsburg and Souter recognized the issues were important and 
needed to be addressed. But they said that this was.not the 
appropriate case to resolve them -- because the program in 
question had already been abandoned by the University.. 

While 	it· would have been better if the Court had of overturned 
the decision of the 5th Circuit, the Court did not say that ra.ce 
cannot be used in admissions. Nor did it overturn its own 
decision -- in Bakke -- holding that race can be ~.plus factor 
in the adminissions process. 	 . 

Justice Powell had it absolutely right in his controlling opinion 
for the Supreme Court in Bakke: greater diversity among the 
student body at a university brings a wider range of perspedtives 
to the campus, and in turn, contributes to a more robust exchange 
of ideas -- which is the central mission of·higher education in 
the first 	 place, and in keeping with time-honored First . 
Amendment values. By drawing ort America's diversity, affirmative 



, . 

action in educatidn enriches the academic experience of all 
students, and rebounds to the benefits of the nation. 
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