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Disclosure Act may be 
amended yet again, but 
this bill isn't enough. 
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The Clinton and Dole 
campaigns are chock 
full of dumb legal ideas, 
says Stuart Taylor Jr. 
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Immigration and Affirmative Action 


Can Wor.k Tog~ther 


'. ..J~r;F.1fAN" H. WU ' 

:: ... '. . ' ,r.'iS'de~';lOstrated by ballot, ' " \': . r,efer~ndums in Calif-
I . , . ornia, pending bills in 

,;-: , ' Congress, and a seem-AJ'-' " ' .ngly..,endles.s series of 
speeches and books, immigration and affir-' 
mative action are amon'g the most contro
versial issues of the day. In an' increasingly 
multiracial society, the .immigration debate 
has much to 'teach 'Us abOut the affinnative 
action debate, and vice versa, 
, Yet; although the two subjects should be 
discussed together, they rarely are. And' 
when such debate has occurred, it has been 
has been based on the false assumption that, 
liberal immigration and affinnative action, 
cannot be reconciled. . 

The crux of the tension is the widely' 
held perception that African-Americans, 
are the beneficiaries of affinnative action, 
while Latinos are the beneficiaries of lib
eral immigration laws, Underlying this is 
the premise that these groups must com
pete against one another in a zero-sum 
game of sorts. ' 

For example, the Federation for Ameri
can Immigration Reform-an anti-immi-· 
grant lobbying group-argues that immi-, 
gration should be stopped because of affir
mative action. FAIR spokesman Mark 
Kirkorian has written that "if race-based 
affinnative action continues as a means to 
right historical wrongs, it is immoral to 
allow large-scale immigration of covered 
ethnic grp~ps:.',He;£.\lntends that it is 
"immoral" because·"fbliiCk immigrants, at 
least partly aided by affirmative action, are 
actually displacing black Americans less, 

Frank H. Wu is an assistant professor at, 
Howard University School of Law. This 
article is based on, his artie/e, "The Limits 
of Borders: A Moderate Proposal for 
Immigration Reform," in 7 SrANFORD LAw' 
& Poucy REVIEW 35 (1996). 

able to compete." Kirkorian gives a new 
version of an inflammatory cliche: "a 
wealthy, Oxford-educated. Pemvian doctor 
[couldJ immigrate to the U.S. and claim 
affirmative action benefits aUhe expense of 
the son of a coal miner from Appalachia." 

'WHITE RACIAL NATIONALISM' 
One leading figure in the movement to 

close the borders has linked the alleged 
evils of affinnative action to immigration in 
explicitly racial terms. In his best:seller. 
Alien Nation: Common Sense A'bout 

America's Immigration Disaster (recently 
reissued in paperback), journalist Peter 
Brimelow-himself an immigrant from 
England-proposes that immigration 
should be banned because it exacerbates the 
effects of affirmative action: by making 
more people.ofcolor the beneficiaries of 
these progTams. to the detriment'of descrv
ingwhites. 

Brimelow spends page after page-assert
ing such things as: "The American nation 
has always had a specific ethnic core. And 
that core has been white." In the words of 

, Michael:t.ind;,a,New York~rre~iewJr who, 
like Biimelow, ,believes that immigration 
levels are too high, Brimelow's argument 
"Iooks'\vcry,much like, a defense of old
fashioned white:racial'nationalism." 

At the sanie'time;-those:such as Terry 
Eastland;'who urges a' broad'legal and 
moral colorblind 'approach to governing, 
have relied on immigration policies as the 
hasis for a new argument against affinnative 
action. An official in the Reagan administra
tion;:Eastland recently published Ending 
AffirmativeAction: The Case for Colorblind 
Justice, 'in' which he attacks affirmative 
action as "a policy begun to remedy historic 
discrimination against' blacks [that1is now 
[as a result of immigration] a policy for 
which HiSpanics and A~ians stand to be the 
principal beneficiarieS.~~' 

Eastland, unlike'Brimelow, however, 
rejects the notion that race should figure 
into the test for American citizenship. His 
conclusion, then, also differs fmm that of 
Brimelow, Instead, he suggests that a race, 
neutral immigration policy is a compelling 

'reason ,to end affinnative action. According 
to Eastland, "the question that the American 
experiment" of being an immigrant nation 
"ultimately raises is whether we have any 
choice but colorblind law," 

Similarly, Lawrence Fuchs, a pro-immi
gration chainnan of a former federal com
mission on the subject, has opined in Tire 
Washington Post that immigrants should be 
denied affirmative action. He argued that 
allowing immigrants affinnative action is 
"bad for them and bad for the United 
States" because it implies "special benefits 
merely because of their membership in a 
designated group ... contrary to the 
American civil rights compact _.. of indi
vidual not group rights." 

Brimelow and Eastland (and Fuchs) can
not all be righi. Advocates like Brimelow 
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