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Record Type: Record 

To: Stephen C. Warnath/OPD/EOP 

cc: 
Subject: Prop. 209 talking point 

This is what I sent out. I'm sorry I didn't include your name. I realize in looking at the list that I didn't, 
although I had intended to. The last line was all thatDoJ was comfortable saying today without knOWing 
what the plaintiffs in the case will do. Intemally. we know that they'll stay in it if the plaintiffs stay in. I 
don't think that last line was ambiguous enough to raise concems, but you may disagree -- (1) 
-----~---------------- Forwarded by Dawn M. ChirwalWHO/EOP on 04109/97 02:50 PM -------------------------- 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: 

Talking Point on Prop. 209 -- Our official position at this time: 

Yesterday, a three-judge panel of the Ninth Circuit Court of Appeals overturned a district court injunction 
which had stayed implementation of Proposition 209, ruling that the initiative was constitutional. 
Obviously, we are disappointed with the panel's decision. The U.S. is a party to the case as amicus 
curiae and had argued forcefully at the Preliminary Injunction stage that Prop. 209 was unconstitutional. 
The Department of Justice is considering what next steps can be taken by the U.S. in its role as amicus 
in the case. 

Message SentTo: 

Sylvia M. MathewslWHO/EOP 

Andrew J. MayockIWHO/EOP 

Richard L. HayeslWHO/EOP 

Maria EchavestelWHO/EOP 

Kumiki S. Gibson/OVP @OVP 

Elena Kagan/OPD/EOP 


. Robert B. John'sonlWHO/EOP 

Mary E. GlynnlWHO/EOP 

Janet MurguialWHO/EOP 

Tracey E. ThorntonlWHO/EOP 
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fOUNDATION OF ~...~.~ VIA EXPRESS MAIL 

.:') :NOR THERNCALI FORNIA November 21, 1996 

::.-.*Gilbert Casellas 

, :••.~ _.,._M< 
.,' 

Chairman 
u.s. Equal 'Employment opportunity Commission 

1801 L. st.,. N. W. 

washington, D.C. 20507 


C.Gregory stewart 

General Counsel 

U.s.~ Equal Employment opportunity Commission 

1801 L. st., N~W. 


Washin'gton, D'.C.20507 


Re: Coalition for Economic Eguityv. Wilson, No. C96-4024 
TEH 

Dear Chairman Casellas.andGeneral Counsel stewart: 

As you are undoubtedly aware, the ACLU, along with a number 

of other public interest firms and attorneys, have brought suit 

on behalf of women' and minority businesses, labor organizations,. 

and other affected individuals and groups challenging the 


,constitutionality of Proposition 209 recently p~ssed by . 

California voters. Although Proposition 209 purports generally 

to ban discrimination and preferences on the basis of race and 

sex, it adds nothing to existing civil rights laws and ' 

'constitutional protections with one exception -- its sole effect 


~ is to bar race and gender-conscious affirmative action by all 
public agencies. proposition 209 would bar even those 
affirmative action programs which comply 'with the rigorous 
.standardsestablished·under Title VII in United steel Workers of . 
America v. Weber, 443 U.s. 193 (1979),. Johnson v. Transportation 
Agency, 480 U.S. 616 (1987) and under the EqUal Protection Clause 
in City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) and 
Adarand Contractors Inc. v. Pena, 115 S.ct. 2097 (1995). 

Our suit challenges Proposition 209' on two grounds. First, 
by disabling all state and local legislative bodies from 
establishing affirmative action programs, we argue the initiative 
impermissibly burdens' participation in state and local political 
processes by erecting special barriers to the adoption of 
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legislation protective of and beneficial to women and minorities 
in violation of Equal Protection under Hunt.er v. Erickson, 39,3 
U.S. 385 (1969) and Washington v'. Seattle School Dist. No.1, 458 
U.S. 457 (1982). While other groups are free to seek protective 
legislation from city councils, boards of supervisors, or the 
state legislature, only women and minorities are barred from 
seeking race and gender-conscious legislation needed to remedy 
discrimination and its effects. Cf. Romer v. Evans, 116 S.ct. 
1620 (19~6). 

Second, we contend Proposition 209's ban of affirmative 

action programs implemented in efforts to achieve voluntary 

compliance with Titles VI and VII of the 1964 civil Rights Act 


,'and Title IX of the Educational Amendments of 1972 violates the 
Supremacy Clause•. In particular, we contend, that 'Proposition 

'209's sweeping ban on affirmative action impedes voluntary 
compliance with federal civil rights laws, compliance which often 
takes :the form of race or gender-conscious'action•. It ignores 
the careful balance struck by the Court in interpreting Title VII 
in Weber and Johnson between the competing concerns of: (1) Title 
VII's purposes of ~radicating traditional patterns of segregation 
and discrimination against minorities and encouraging voluntary, 
employer compliance in achieving that goal, and' (2) safeguarding 
against undo "reverse discrimination." In order to afford 
employers sufficient "breathing room" conducive to voluntary, 
compliance, the Supreme Court has interpreted Title VII to permit 
voluntary race and gender~conscious affirmative action if it is 
des'igned to "eliminate a manifest racial imbalance" and does not 
"unnecessarily trammel the interests of- the white employees." 
Johnson, 480 U.S. at 630 (quoting Weber). proposition209's 
absolute bar on affirmative action eviscerates that "breathing 
room," disregards the balance struck by the Court in Weber and 
Johnson, and thus impedes voluntary compliance. It also 
conflicts with the Commission's guideline encouraging and 

,prot.ecting vol.Untary affirmative action. 29 CFR 1608.1{c). 

I write to invite the Commission to intervene in this action 
on,behalf of the plaintiffs. We expect that the Commission 
shares our view that enforcement of the purposes and objectives 
of Title VII is significantly impeded by California's Proposition 
209. It would seem particularly appropriate for the federal 
agency charged with its enforcement to enter this case to protect 
the full vitality and force of Title VII. 

A hearing on Plaintiffs' TRO request against the Governor 
, and Attorney General is scheduled for November 25, 1996 before 

U.S.' District Judge Thelton Henderson. We plan to seek 



November 21, 1996 
Page 	3, 

certification of and a broader TRO against the defendant class 
consisting of all public agencies that have an affirmative action 
programs shortly thereafter. We anticipate the case will proceed 
to ~ hearing on preliminary injunction,sometime in January. In 
our view, early intervention by the commission at the District 
court level would be extremely helpful. 

A copy. of the' plaintiffs I bri~f in s'upport of our request 
tor a Temporary Restraining.Order, the Governor's and Attorney 
General's opposition, and our reply is enclosed 'for your 
reference. Please feel free to call me should you have any 
questions or desire additional materials •. 

Th~nk you for your attention and cooperation. 

Edward M. Chen 
Staff Counsel 

cc: 	 Mark·Rosenbaum 
ACLU of Southern California 

William McNeill, III 

Employment Law Center 
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Prop 229 Won't'Gut'-ll ffirmaHve Action 
By WARD CONNERLY , The-debate that occurred in california' 

And THOMAS L. RHODES • . and that ~ontinues to occur nationally, i~ 
Both before and 'after the passage of ab,out racIal and gender preferences, set: 

Proposition 209, the California Civil Rights aSIdes and quotas. AfOITllative action PI'O:' • 
Initiative, critics have been. warning that. r!ams, as originally intended, were meant 
affiITllative action programs can't con· 
tinue if racial and gender preferences are 
outlawed. But backers of 209 can point ,to
powerful evidence to the contrary. 

. After the University of California Board 
of Regents voted in 1995 to end using race ' 
iil the university's admission process, the 

• ie~ts reviewed the university's outreach 
, programs to determine which ones would 

I have to be "reconfigured." The' rege~ts 
were pleasantly surprised to find that, out 
of the, $100 million that the university 

, spends on outreach, 70%,was going to pro
grams that help disadvantaged youths, re
gardless of color. The university will be re- ' 
fonningthe remaining 30% to comply with 

. sity eliminated these programs outright, a 
hefty $70 million would remain for color
blind:affirmative action. ' ,'. 

This gives the lie to the claims of "No 
on 209" campaign leaders like .Eleanor 
Smeal, president of, the Feminist,' Major
ity, who told voters and the press that the,' 
initiative would "gut" affirmative-action 
programs in California. The group's "me
dia action ltir' counseled volunteers to 

, "pressure the medii!. to stop using tht;.( 
term 'preference.' .. //' 

,
Opponents of 209 even took California 

Attorney GeneralDan Lungren to court 
because the state's voter-infoITllation 
pamphlet did not contain the words "affir
mative action." But the court ruled that
the words did not belong In the voter guide
because "affirmative. action" did not. ap-, 
Pear in the,text of the initiative. According
to the court, "Most definitions of the term 

, [affirmative action) wotiId include not only 
the conducLwhich Proposition 209'would 
ban, i.e. discrimination and preferential' 
treatment, but also other efforts such as 
outreach programs." The court concluded 
that "any statement to the effect that 
Propositign 209 repeals affirmative action ' 
would be overinclusive and hence 'false 
and misleading. ' .. 

That's exactly what proponents of 209 
have been saying all along. Proposition 209 
was never an attempt to end all affirma
tive action. Nor is that the Intent of the 
.American Civil Rights Institute, the na
tional organization we formed recently to 
educate the public about the-problems with 
racial preferences. 

0 open opportunities to everyone. The in' 
tent ,was to ensure that society would be 
more inclusive. Clearly. when black, His, 

panic an~Ainerican Indian ~pplicants to 
the University of California receive extra ' 
pOintS ~oward admission that white and, .,' .has no place in American life or law." ,Asian students do: not' receive simply
based on race, government is preferring

'and excluding-some people on the baSis':" __ :Mr.,aimierly is co-:ehairman olt~e Amer
of race. .,., ',', 

The author of the Civil, Rights. Act of. 
1964, the late Sen. Hubert Humphrey, did 
not intend to introduce or permit preferen
tial treatment in his landmark legislation. ' 
In a letter to the California State Senate, 

the regents' vote. But even if the unlver-Ted Van Dyk, a senior assistant ,to 
Humphrey from 1964 to 196B,recalled that 

' Humphrey expressed fundamental reser-, 
vations about ,"affirmative' action.'~ Ac·,' 
cording to Mr.' Van' Dyk, Humphrey 
"feared that It could be a dangerous crutch 

,:Jo~ minorities and an easy target for those 

whO would deny them opportunity. Mor~ 

over, he thought It was diametrically at 

odds "lith the letter and the spirit of what 

he and others had foughtfor over a gener
ation '-namely, a ~ol~ gender-, and 

race-blind society in w"tllCh each citizen 

would have his, or her equal chance at the 

starting lirie (but never a guaranteed out
come at the finish line)." 
. If 209 does nof end all affimlative ac
tion programs, our critiCS ask, then 
what's left? The ,answer is any program
which offers assistance that is not race- or
gender-based. ' 

T.here are other examples beside the 
,. '" , 

. University of California sy-stem. At a town- ' 

, ernment programs and policies. Anti-pref- . 
er~~ce refoITll,like 209, allows government 

hall forum during the battle over 209, 
Sacramento Mayor Joe Serna-an outsp(r , 
ken opponent of the measure-described ,,' 
the small business preferences his citv em
ploys. Instead of giving a preference to a 
business that is,oWned by a minority or 
woman, Sacramento gives a general boost 
to small businesses" achieving more "di
versity'~ than the outright preference for 
women and minorities did. ' , 

Now that 209 has been temporarily
halted bya federal judge, some argue'that
other states and the federal government. 

,should h(jld off enacting simllar reforms' 
,until the final court judgment has been 
hal)ded down. This is wrong. Our country' 
must continue to reaffiITll its commitment 
to a colorblind society, beginning with gov- . 

" ~ .-_:'.:-:-.-.. 
to give speCial considerationto people wno 
are disadvantaged, but doesn't allow gov
ernment to presUme disadvantage simply 
based on skin color or gender. 

',It is our hope that Congress will enact a . 
federal ban on racial and gender prefer
ences this year, It is time for America to 
live up to the colorblind commitment we 
made with the passage of the 1964 Civil 
Rights Act. As John F. Kennedy said dur~ 
Ing the debate preceding that law, "Race 

iron Civil Rights Institute and a member of , , 


the UniVl?t'sity of california Boord of Re· 

gents. Mr. Rlu>des, is co-cllairman of the 


'ACRI. " . 

... 



mtJe Wtl5fJington ,os! :::::9!)397 

1udgell~rs ArW¥ents on 

,.... TobaccoR~gu1ation' 


----------~----~--By John SChwartz 
w~"-StIIf Wtiler 

GREENSBORO. N.C•• Feb. 1~ 
The tobacco industry today asked a 
federal judge to block the Clinton ad
ministration's controversial plan to 
~ tough new federal' regula
tions' to reduce smoking among 
young people. . " 

" During a day-long bearing in a 
crowded U.S. District courtroom, 
attorneys representing the tobacco 
industry and other businesses that 
would be affected by the plan argued 
that the federal Food and Drug Ad
ministration had grossly over
stepped its authority., ',,' ", 
, "We are dealing with a revolution
ary expansion of FDA authority ~ 
a major industry that it bas never be
fore regulated," said Washington at
torney Richard Cooper, represent
ing the tobacco industry. 

Meanwhile, attorneys for the gov
ernment countered that FDA Com
missioner David A. Kessler was well 
within his legal authority to take the 
action, which was necessary to
counter a teenage smoking epidem
ic. 

'1'he commissioner haSn't acted 
willy-nilly here," said Justice Depart
ment attorney Gerald KelI. Kessler. 
be said, "has looked at a serious 
health problem" and tried to fashion 
a reasonable response. 

The arguments came during a 
one-day hearing on the first court 
test of the FDA action-a request 
by the tobacco. advertising, publish
ing, convenience store and other in
dustries for Judge William L. Osteen 
Sr. to issue a summary judgment 

,blocking' the plan. If Osteen rules 
against the industry, a full trial will 
be held. Any outcome is likely to be 
appealed, perhaps as far as the Su
preme Court. 

Osteen said he would not an
nounce a decision for five to 10 
weeks. 

In the meantime, the first phaSe of 
the FDA regulations-a federal re

, quirement that, young people buying 
tobacco products be required to'J)I'Oo:' 

,duce photo identification to prove 
, they are at.least 18 years old-will 
, go into effect Feb. 28. " " 

Restrictions on tobacco advertis- ' 
,	mg, including requirements that ads 
ill "magazines with a large youth 
reaikrship' be restricted to black
and-wmte text-are scheduled to go 
into effect in August. A ban on to· 
bacco industry name-brand sponsor
ship of sporting events would take 
effect a year later. 

The hearing focused on three ' 
broad issues: whether the FDA has 
jurisdiction over tobacco, whether it ' 
had applied its own rules properly 
and whether the agency's advertis

,ing restrictions violate the First 
Amendment. 

On the firSt issue, tobacco indus . 
try attorneys argued that Con~ 
had never granted the FDA authon
ty to regulate tobacco and that the 
agency itself ha~ expressly ~jected 
requests in the~Phst from anti-tobac· 
co activists to a~ such authority. 

The, industryattomeys relied 
, largely on congressional delibera
tions from 1964 and 1965 after the ' 
first surgeon g.;.neral's warning on 
tobacco's health risks. Congress 
gave some authority for tobacco to 
the Federal Trade Commission and, ' 
took on the task of crafting cigarette 
warning labels itseH. 

Attorneys for the govermllent 
contended that the agency must 
have the flexibility to change course 
when new evidence emerges. Re
cent revelations about tobacco in· 
dustry practices and: kno;'ledge' of 
nicotine's addictive qualities justified 
a shift, they argued. 

"These are not the same products 
they were in 1938," when the feder
al Food, Drug and Cosmetics act was 
first Passed, said Justice Department 
attorney George' Phillips. "They are 
a highly Jll8Ilufactured, engineered 
product." 

Even if Osteen finds that the 
agency has jurisdiction over tobacco 
products, the notion that cigarettes 

. and smokeless tobacco can be claSsi
fied as a combination drug and medi

. cal device was "truly strange" and ' 
, "an amazing series of evasions and 
distortions," Cooper said. " ' 

, ' It was absurd for the govemrnent 

to contend that the tobacco industry 

has shown itS intent to sell tobacco 

because it contains nicotine-an es

sential element of the agency's juris

dictional' c1aim-:-when the industry 

does not make explicit claims for its 

products' drug effects, Cooper said. 


Some of the strongest language 

against the FDA rult;S concerned ~e 


, advertising restrictions. Dan Troy, a 
Washington.lawyer representing ad

, vertising companies, called the plan 
"patently 'over-broad" and said that 
the agency "cannot attack with a 
blunderbuss what it should attack 
with a scalpel." 

Osteen prodded both sides with· 
tough questions; often catching the 
attorneys off guard. ' 

He interrupted Cooper's argu
ment that. the iitdustrY. should be 
held accountable onJy for claims that 
it makes explicitly, saying: '1'hat's a 
pretty tenuous line. to And Osteen 
suggested that the government's 
substantial interest in protecting 
children helped justify the govern
ment's case. ' 

But he ~so admonished a govern
ment attorney who alluded to his 
daughters in, his argument. He told 
the lawyer to focus on the law and 
not emotional appeals. 

At one point Cooper, who without 
-saying himself that cigarettes are 
dangerous noted that the FDA had 
reached that conclusion, suggested 
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Prohibition Against Discrimination or. Preferential 

Treatment by State and Other Public Entities 


. Initiative Constitutional Amendment 


Official Title and Sumrl)ary Prepared by the Attorney General 

PROHIBITION AGAINST DISCRIMINATION OR PREFERENTIAL 

TREATMENT BY STATE AND OTHER PUBLIC ENTITIES. 


INITIATIVE CONSTITUTIONAL AMENDMENT. 

• Prohibits the state. local governments, districts, public 

universities, colleges, and schools, and other'government instru· 
mentalities from discriminating against or giving prefeiential 
treatment to any individual or group :npublic employment. 
public employment. public education. or public contracting on 
the basis of race. sex. color. ethnieity, or national origin. . 

• Does not prohibit reasonably necessary. bona fide qualifi· 
cations based on sex and actions necessary for receipt of 
federal funds. , . 

• Mandates enforcement'to extei'll permitted by federal .law. 
• Requires uniform remedies for violations. Provides for 

severability of provisions if invalid. 

. ~ummary of Legislative Analyst', 
Estimate of Net State and Local Govern.ment Fiscal Impact: 

• The measure could afrect state and' local programs that 
,currently cost well in excess of $125 million annually. 

• Actual. savings to the stale and local governments would 
depend on various factors (such as future court decisions and 
implementation actions by government entities). 

Analysts by the Legislative Analyst 

BACKGROUND , 
The' federal. state. ,and local governments run many pro

grams intended to increase opportunities for various groups
including women and racial and ethnic minority groups. These 
programs are commonly called "affirmative action" programs. 
For example, state law identifies specific goals for the panici· 
pation of women-owned and minority-owned companies, on 
work involved with state contracts. State departments are 
expected, but not required, to meet these goals. which include 
that at least IS percent of the'value of contract work should be 
don~ by minority-owned companies and at least' 5 percent 
should be done by women-owned companies. The law 'requires 
depariments, however, to reject bids from companies that have 
not made sufficient "good faith efforts" to meet these goals. 

Other examples aflirmative action programs include: 
• Pu~lic college and university programs such ;is scholar

ship, tutoring. and outreach that are targeted toward minor
ity or women students. , 

• Goals and timetables to encourage the firing of members 
of "underrepresented" groups. for state government jobs. 
, • State and local programs required .by the federal govern-, 
ment ,as a condition of receiving federal funds (such as' 
requirements for minority-owned business participation in' 
state highway construction projects funded in part with 
~ederaJ money). 

PROPOSAL 
This measure would eliminate state and local government 

affirmative action programs in the areas of public employment, 
public education. and public contracting to th~ extent these, 
programs involve "preferential treatmen,t", based on race, sex, 
color, ethnicity, or national origin. The specific programs' 

factors as(l) court rulings on what types of activities arc 
considered !'preferential treatment" and (2) whether federal 
law requires the continuation of cenain programs. - ' 

The measure provides exceptions to the ban on preferential 
treatment when necessary for any of the following reasons: 

• To keep the state or local governments eligibh: to receive, 
money from the federal government. 

• To comply with a court order in force as of the effective 
date of this measure (the day after the election). 
'. To comply with federal law or the United States' 

Constitution. ' 
• To meet privacy and other considerations based on sex 

'that are reasonably necessary to the normal 'operation of 
public employment, public education, or public contracting. 

FISCAL EFFECT 
If this measure is approved by the voters. it could affect, a . 

variety' of state and local, programs. These arc discussed in 
more detail below. 

Public Employment and Contracting 
The measure would eliminate affirmative action programs used 

to increase hiring and promotion opportunities for state or local 
government jobs, where sex, race, or ethnicity arc preferential 
factors in hiring. promotion. trdining. or recruitment decisions. In 
addition. the measure would eliminate programs that give prefer
ence' to women-owned or minority-owned companies on public 
contractS. Contrdcts affected by the measure would include 
contractS for construction projectS. purehases of computer equip
ment~ and the hiring of consultants. These prohibitions would not 
apply to those government agencies that receive money under 
federal programs that require such affirmative action. 

The elimination of these programs would result in savings to 
the state and local governments. These savings would occur for 

two reasOns. First. government agencies no longer would incur 

cOsts to administer the programs. Second. the prices paid on some 

government contracts would decrease. This would happen be

cause bidders on contracts no longer would need to s~ow "good 

faith eJTons" to use minority-own~d or women-owned subcontrac

tors. Thus. state and local governments would save money to the 


, extent they otherwise would have rejected a low bidder..:-because 

the bidder did not make a "good faith elfort"-and awarded the 

contract to a higher bidder. 
. Based on available information. we estimate that the meas

ure would' result in savings in employment and contracting 
programs that could total tons of millions of dollars each year. 

Public Schools and Community Colleges 
The measure also could affect funding' for public schools 

(kinderganen'through grade 12) and community college pro
grams. For instance. the measure could eliminate. or, cause 
fundamental changes to, voluntary desegregation programs run 
by school districts. (It would not. however, affect CO/lrt-ord...r...d 
desegregation programs.) Examples of desegregation' spending 
that could be affected by the measure include the special 
funding given to (I) "magnet" schools (in those cases where 
race or ethnidty are preferential factors in the admission of, 
students to the schools) and (2) designated "racially isoluted 
minority schools" that arc located in areas with high proportions 
·of racial or ethnic minorities. We estimate that up to $60 million 
of state and locaHunds spent each year on voluntary desegrega
tion programs may be affected by the measure. 

In addition. the measure would affect a variety of public 
school and community college programs such as counseling•. 
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, scl.:cted' school districts in those cases wllere the programs civil rights movement. instead of equality. governments im
provid~ prereren~es to in~i~iduals or. schools based on race, sex, posed quotas. preferences. and set-asides. ' \ ' 


, clhniCity. or national ongln. Funds spent on these programs , . Proposition 209 is called ,the California Civil Rights Initia

10lal 311c3st $15 million each year. " : tIVe because it restates the historic Civil Rights Act and 

Thus. the measure could alTect up to $75 million in state proclaims simply and clearly: "The st,ate shall not discriminate 
, spending in public schools and community colleges. " , against. 'or grant preferential treatment to. ,any individu'al or 

The State Constitution requires the state to spend a' certain' group. on'the basis of race. sex. color, ethnicity or national 
amount each year ,on public schools and comr;nunity colleges. origin in the operation of public' employment:,public education. 
As a result. under most situations. the Constitution would or public contracting." ' 
require that funds that cannot be spcnt on programs because of 
this measure instead would have to bc spent for other public "REVERSE DISCRIMINATION"BASED ON RACE OR,GENDER IS 
school and community colle~e programs. PLAIN WRONGI . 

And two wrongs' don't 'make aright! Today. students arc 
Unj'venitv of Cal~forni'~'and California State Univ~nity " being rejected from public univcrsities because of their RACE. 

Job applicants are turned away because their RACE docs notThe measure would affect admissions and othef',programs at 
meet some "goal" or ..timetable.... Contracts arc awarded tothe st.ate's public unive'rsities. For example. the California 

,high bidders because they arc of the preferrcd RACE. State University (CSU) uses race and ethnicityas factors in ' 
That's just plain wrong and unjust. Government should notsome of its admissions'decisions. If this initiative is passed by 

, ~iscriminate. It must not:give a job. a university admission, or 'the, voters, it would no longer do so. In 1995. the Regents of the 
a conlract based on race or, sex. Government must judge all University of California (UC) changed the UC's admissions 
people equally, without discrimination! policies, elTective for the 1997-98 academic year. to elimin:ite 

And. remember. Proposition 209 keeps.in place :111 federal, aU consideration of race or ethnicity. Passage of this initiative 
and state protections against discrimination! " ,by the voters might require the UC to implement its new 

admissions policies' somewhat sooner. . '., ' 
, Both' university systems alsO' rurt avariety or assistance 'pro- . BRING US TOGETHERI' . ' , ,',' 

grams for students. faculty. and staff that are targeted to individ~ Government .cannot work agai'1st discrimination' if govern
uals based on sex, race, or ethnicity. These include programs such ,mentitself discriminates. Proposition 209 "'ill stop the terrible 
as outreach•.counseling. tutoring. and financial aid. The two programs which arc dividing our people and tearing us ap~rt. 
systems spend over £50 million' each year on programs that . People naturally feel resentmcilt when the less qualified are 
probably wOl!ld be affect~db~' passage of this measure:' preferred. We, are all Americans. h's:time to bring us together 

und~r a single standard of equal trcatment under the law. 

Summary 
STOP THE GIVEAWAYS!As described above. this measure could alTect state and local 
. ' Discrimination is costly in other way. Governmc!lt, agencies programs that currently cost well in excess of $125 million 
throughout California spend millions of your tax dollars'for annually. The actual amount of this spending tha't might be 
costly bureaucrecies to administer racial and ge'nder discrfmi. 'saved,as a result of this; measure could bc(:onsiderably less, for nation that masquerade as ;~amrmati\'e action." They waste \'arious reasons: ' 
much morc of your money'awarding high-bid contracts and • The amount of spending alTected by this measure could be , sweetheart deals based not on the low' bid. but on unfair setless 'depending on(l) court rulings on what types of activi
asides and preferences. This money could be used for, policeties are considered "preferential treatment" and (2) whether 
and fire protection. petter education and othcr programs-,-for ,'federal law requires continuation of ccrtainprograms. " , everyone.• In most cases, ,any funds .that could not be spent for 


existing programs in public schools .and community colleges. 

THE BETTER CHOICE; HELP ONLY THOSE WHO NEED HELPIwould have to be spent on other programs in the schools and 

. We arc individuals! Not every white person is advantaged.colleges.. . 
And not' every "minority" is disadvantaged. Real ;':lllirm:lIi\'e·In addition. the amount alTected as a resultof this measure 
action" originall)' meant no discrimination and sought to prowould ~e less if any existing affirmative action programs 
vide opportunity. That's why Proposition 209 prohibits dis· were declared unconstitutional under'the United States Con
crimination and preferences and allows any progr:lm that doesstitution. For e'xample. five state affirmative action pro
not discriminate, or prefer. because of race or sex;to continue. grams are currently the subject of a lawsuit. If any, of these 

The only honest and effective way to address inequality of programs are found to be unlawful. then the state could no 
opportunity is by making sure that all California children arc longer spend money on them-regardless of ,whether this 
provided with the tools to ci:lmpete in oUf society. And then letmeasure is in elTect.· . 
them succee~'on a fair.,color-blind. race-blind. 'gendcr-blind basis.• Finally; some programs we h;ve id'entified 3,$ being ~ffect. 

. Let's not perpetuate the myth that "minorities" and \\'omened might be changed to use factors other than those prohibit-' 
cannot compete withoul special prcrerenccs. Let's instcad mo\'ccd by the measure, For example. a high school outreach 
rorward by returning 10 Ihe rund:Jmcnt:Jis or our dcmocr:JC\':program operated b\' the UC or [he CSU thaI currenl)Y uses 

. individual achicvement. cqual opporlunit:, and;,'ro lu/eral1:'"
II factor such as ethnieilY to targel spcnding eouid' be 

, for discrimination against-or fur-any iridMdual. ' ." ,ehangeato target instead nigh schools with low:percentages ' 
Vote for FAIRNESS ... not fU\'oritism!of UC or CSU applications. . 

, Reject preferences by voting YES on Preposition :209. 

Argument in Favor of Proposition 209, PETE WI LSON ' ; . 
, .. GOl'ernor.. State o/California 

THE RIGHT THING TO'DOI 
A generation age. we did it right. We passed civil '~ights laws' WARD CONNERL Y 

to prohibit discrimination. But special interests hijacked ,the Chairman. California CiI'i/ Rights Initiali!'/! 
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PAMElA A. LEWIS 
Co-Chair, California Civil Rights Inilia.tive 

Rebuttal to Argument in Favor of Propolition 209 

THE WRONG THING TO DOl, 
A generation ago, Rosa Parks launched the Civil Rights 

movement, which opened the door to equal opportunity for 
women and minorities in this country. Parks is against this 
deceptive initiative. Proposition 209 highjacks civil rights lan
guage and uses legal lingo to gut protections against 
discrimination. 

Proposition 209 says it eliminates quotas, but in fact. the 
U.S. Supreme Court already decided-twice .....that they are 
illegal. Proposition 20.9's. real purpose is to eliminate affirma
tive. action equal opportunity programs for qualified women 
and minorities including tutoring. outreach. and mentoring. 

PROPOSTION 209 PERMITS DISCRIMINATION AGAINST 
WOMEN. 

209 changes the California Constitution to permit state and 
local governments to discriminate against women, excluding 
them from job catagories. 

STOP THE POLITICS OF DIVISION 
Newt Gingrich, Pete Wilson, and Pin Buchanan support 

209.. Why? They are. playing the politics of division for their 
own political gain. We should not allow their ambitions to 
sacrifice equal opportunity for political opportunism. 

209 MEANS OPPORTUNITY BASED SOLELY ON FAVORITISM. 
Ward Connedy has already used his influence to get chil

dren of his rich and powerful friends into the University of 
California. 209 reinforces the "who you know" system that. 
favors cronies of the powerful. 

"There are those who say, we can stop now, America is a 
color-blind society. But it isn't yet. there are those who say we 
have a level playing field, but we don't yet." Retired General 
Colin Powell (5/26/96). . 

VOTE NO ON 209!!! 

PREMA MATHAI-DAVIS 
National ExeClltive Director YWCA of the U.S.A~ 

KAREN MANLLlS 
President. California American Association ofUnh'ersi-
I)' Women . . 

WADE HENDERSON 
Executive Director. Leadership Conference on CMI 
Rights ' 

Argument Agoinst Proposition 209 

VOTE NO ON PROPOSITION 209 
HARMS EQUAL OPPORTUNITY FOR WOMEN AND MINORITIES 

California law ,currently allows tutoring, mentoring, out· 
reach, recruitment, and counseling to help ensure equal oppor
tunitY'for women and minorities. Proposition 209 will eliminate 
affirmative action programs like these that help provide equal 
opportunity for women and minorities in public employment. 
education and ·contracting. Instead of referring affirmative 

action to'make it fair for everyone, Pr9Position 209 makes the 
current .problems worse. '. . 

PROPOSITION 209 GOES TOO FAR 

The, initiative's language is so broad and misleading that it 
eliminates equa1.opportunity programs including:. . 
tutoring and mentoring for minority and women students; 
affirmative action that encourages the hiring and promotion of 
qualified women and minorities; 
outreach and recruitment programs to' encourage applicants 
for government jobs and contracts; and programs dcsign.:d to 
encourage girls to study and pursue careers in math and 
science. 
The independent. non-partisan California Legislative Analyst 
gave,the following report on the effects ofProposition 109: 

The measure would. eliminate a variety of public school' 
Kindergarten through grade 12) and community college pro
grams such as counseling; tutoring, student financial aid, and 
financial aid to selected school districts, where these programs 
are targeted based on race, sex. ethnicity or national origin, ' 
(Opinion Letter 10 the AI/orney General; 10/15/951:. 

PROPOSITION 209 CREATES A LOOPHOLE THAT ALLOWS 
. DISCRIMINATION AGAINST WOMEN 

Currently, California women have one of the strongest state 
constitutional protectiqns against sex discrimination .in the 
country. Now it is difficult for state and local government to 
discrimina.te against women in public employment .. education. 
and the awarding of state contracts because of their gender. 
Proposition 209's' loophole will undo this vital state constitu
tional protection. 

PROPOSITION 209 LOO"HOLE PERMITS STATE 
GOVERNMENT TO DENY WOMEN OPPORTUNITIES IN 

PUBLIC EMPLOYMENT, EDUCATION. AND 
CONTRACTING, somY BASED ON THEIR GENDER. ' 

PROPOSITION 209 CREATES MORE DIVISION' 

IN OUR COMMUNITIES 


It is time to put an end to politicians trying to divide our 
communities for their own political gain. "The initiative is a 
misguided eITort that takes California down the road of divi
sion. Whether intentional or not, it pits communities against 
.communities and individuals against each other." 

-Rel'erend Kalhy Cooper-Ladsoma 
President. California Council of Churches. 

GENERAL COLIN. POWELL'S POSITION ON 

PROPOSITION 209: 


"Efforts such as the California Civil Rights Initiative which 
poses as an equal opportunities initiative. but which puts at risk 
every outreach program, sets back the gains mad.: by \lomen 
and puts the brakes on expanding opportunities for people in 
need," 

-Retir~d General Colin POI'.'ell. 5/15/96. 
GENERAL COLIN POWELL IS RIGHT. . . 

VOTE "NO" ON PROPOSITION 209
EQUAL OPPORTUNITY MATTERS 

FRAN PACKARD 
President. League of WOII/en VOlers of California 

ROSA PARKS 
Civil Rights Leader 
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MAXINE BLACKWELL' legal scholars. liberals and conservatives, have rejected 
Vice President. Congress of California Seniors, ,that argument as ERRONEOUS. Proposition 209 adds 

Affiliate of the National CounCil ofSenior, Citizens NEW PROTECTION against sex discrimination on top 
, ',' of existing ones. which remain in full force. and elfect. It 

does "NOTHING' to any existing constitutional
Rebuttal to Argument Against Proposition 209 

, , . provisions. . " . ,: ",' , . , ' ' 
, Clause. c is in the text for good' reason. It uses the, Don't let them change th,e subject: PropOsition 209 

legally-testedJanguage, of the original 1964 Civil' ~ights ' bans discrimination "and preferential treatment-period.' 
Act in allowing sex to be consideredorily if a ,"bona fide", ,Affirmative ,action programs that don't discriminate or 
qualification. With~ut that narrow exception. Proposi· . grant preferentiid treatment will be UNCHANGED. 

, tion 209 would require unisex bathrooms and the hiring . Programs designed to ensure that all persons~regard-
of prison guards ~ho strip-search inmates without regard ·Iess of race or gender..,:.are informed of opportunities 
to sex. ,Anyone opposed to Proposition 209 is opposed to,and treated with equal dignity and respect will continue 

as before. , , .. ' . , the 1964 Civil Rights Act. ' 
'Join the millions of voters who support Proposition'" ' Note that Proposition 209 doe'sn't prohibit coqsider

209. Vote YES.ation of economic disadvantage. Under the existing racial

preference program, a wealthy, doctor's son may receive a' DANIEL E. LUNGREN 

preference for college admission, over a dishwasher's AttornerGeneral. State OJ California 

daughter simply because he is from an "underrepresent

ed" race. :rHA T'S UNJUST. The program must remain QUENTIN L. KOPP 

free to help the economically disadvantaged. and not on State Senator 

the basis of race or sex, . 


The opponents mislead when they claim that Proposi- . GAIL L. HERIOT 

tion 209 will legalize sex discrimination. Distinguished Professor of Laws 


End of Text 

End of Section 
" 
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Why the Court~ 


Will Up_hol~;t~~;Q,~,,,~ 

No :~tatt! shall . .. deny to any person within 

its jurist/iction the equal protectio/l of the la\l's. 
-U.S. CUllstilll/i()n. Amendml!lII XIV 

n;e stote shal/lI01 (iiscri;IIin,ite (lj?lIiil.l"t, or 
~ral/t pnji'rl'l1lialtrt'lItlne/U fO, llll,\' ;1Ii1i1';lllllll or 
KnJII/1 01/ Ihe ba,~i,\' tlf race. sex. color, elllllicitv, 
or 1/1IIillllll/llrigill _ , . _ 

-Califomill Cil'i/ Right_Ii Illitiilli\'(' 

Itltlded III Sltl/e nlll.witlllioll br !'Oten' 


tlt/optioll of Propositillll 209 lI;1 NOI·. 5J 


Th~ ljueslinn pr~s~nled is ",h~ther th~ . 
~el'lll1d of Iht'se 1"..0 laws \'ioJal~s the liN. 

nl" '1l1l',,(ion shoulJ anw.'.:r itself. ":'l'n 
for Iho,1.' who thinK Ihe CCRI i, hOld policy. The 
notilll1th.u a stalt' I'illlait's th~ I-'th Amendm... nl·, 
prohihitiol1 of ..Inltlsl "II raL"ial discriminalion '" hl'n 
it prohihih all racial di,aiminatinn is ahsurd on its 

. fa..:e, 
But a lilll~ 

ahsunJity has not 
deterred civilC'LOSINC 
right~ groups. leJ 
bv the Amerkan 
Ci\'il Lihenies A'RCUMENT 
Union. from 
rushing into 
li.'deral coun ,and 
shopping ror il 
symp:lIhetic 

juJgl.' I with :1 dairn ihllt the CCRI muslbe enjoined 
as Contr:lry II) the equal protection dauS(!. Nor has it 
pn,:wnled U,S. Distrkt JuJg~'Thehon Henderson or 
San FrJncisw from issuing a temporary restrJining 
ord... r Ion NilI'. 271 finding that the plaintiffs have "a 

, strong possihility oFsun'ess on the merits," 
How strong'~ Some predictions: Assuming that 

Judge Henderson grants a preliminary injunction. the 
U.S. Coon of Appeals for the 9th Circuit will rever..e 

, him and uphold the CCRrs constitutionality. The 
Supreme Coun will then either decline to 
hear the case or add an e)(clamation point by 
upholding the CCRI-un:lOimously. 

The strategy of the AClU and its allies 
. represents "an Orwellian assault on 

democracy." in the words of columnist 
Charl....s Krauthammer. 

Whcth.:r it is l1'iJe for the voters to tell a 

state and its sulldivisions to stop 

discriminating against. for example. Asians 


Lalinns) in uni\'ersity admissions is debalable. 

BUI the notion Ihal il dolates eqllal prritl'Clioll 

ftlr ih~ \Ilters 111 han su.:h rJ.:ial prererences 

tal~~ nne' s hreath awav. 

, Thi..; j, nnl IOl.kn), Ih~tthere may be rare 

.:a,~, in whi,hkd"rJI law will override the 

CCRI h~ r~ljuiring ra.:...1preferences ,to

r"Ill':," ,1i'tTilllinalinn. :'Iior is it to deny that 

til.: pl;;inlilr, .lOll Judge Henderson have 

r;llmd a t'OUrle of Supreme Coun precedents 

lil;11 l!i\e a 'lI~raL.·~ plausihility to the effon 10 


'Iril~ do"n Ih.: CCRI on ils face. Butlheir 

ar'.!lIm':lll m,'It, allay nn closer inspeclion of 

Ih:hl: pr,:c'c'tk'nl"and of OIher. precedents and 

print'irl", lilal limit Iheir reach. 


Th,' pbinillh' fa\oril~ rrec.:dent is IVI/sltingtoll I~ 
S.'tllIl, ' S,Ii,,,,' Ow,.;,'t (I':)I[!). which stnld down. 
hI ;\ \ole "I ~.-" a halh!! initi:l1h'e adopied by the 
..ialc·\ loters to end th~ Seallie school board's use of 

, mandatory hu,ing to achieve raci;lI inleg.ration of the 
,..:h()ol~, Th.: C,)un held Ihatthe initiative would 
place' ",pc..:i..1hunkns on the ability or minority 
groups In :Ichieve heneficiallegislation." 

While noting th;lIll1e .~('h()()1 hoarel would have 
h.:l!n 1'1'1"1.' Inrl.'pc.llltl... busing plan in favor of a 
neighhorhnntl-,... hnnls pol icy_ the Coun held that the 
sfilt.,.,. !'tIfl'r' ~',\uld not do sn--at least. not in a 
t;I',hillll til;lt "llIdgl"', Idecisionmaking authority over 
th ... 'I1I""linl1 at a nt'\\' :101i remote lewl of . 
:C,l\t'r!llll"nt:- Thi" ,hl' ('nun ~aiJ, would I·inlat ... th" 
prilll'ipi.: nt' ih 1l)()1.) d.....:ision·in Hllllla I: Erid,:,wl/I 

(the plaintiffs' other key precedent) by forcing racial 
minoriti~s who seek race-related benefits (such as 
integration through busing) "to sunnount a 
considerably higher hurdle than persons seeking 
comparable legislative action." 

The equal protection anack on the CCRI goes 
something like this: The CCRI. like the initiative in 
Seal1le. would not only wipe out race-related policies 
'that benefit cenain minorities. but would also. block 
flllllrt' adoption of such policies unless their 
advocates could persuade "a new and remote level of 
government" to repeallhe CCRI. This would make it 
harder for racial minoritie~ than. say. the elderly. 
veterans, or children of alumni. to win preferential 
treatment through the political process . 

But even assuming that Seal1le is good law-which 
is dubious, given the internal incoherence of that 
opinion and the Coun's more recent decisions curbing 
mciai preierenceS-Ihe plaintiffs are unpersua.,;ve in 
seeking to stretch S('(/lIle to \'oid the CCRI. 



"Despite its facial neutrality," Blackmun 
wrote of Initiative 350, "there is little doubt 
that the initiative was effectively drawn fc 
racial purposes." ' 

The Prop 209 litigation may thus give a 
very different Supreme Court a chance to 
revisit its equal protection analysis in 
Washington v. Sean/e. Justice Sandra Day 
O'Connor, always a key vote in the Court's 
center, joined a dissent from Blackmun's 
opinion in the Washington litigation. 

California Deputy Attorney General 
Paul Dobson. the state's lead lawyer on 
Prop 209 litigation. did nonetum a phone 
call seeking comment on Henderson's 
order. However. in court papers. state 
lawyers insist that the Washington case is 
distinguishable. ' 

.. ,Prop 209) changed the substantive 
rights of Californians generally. to, guaran· 
tee equal opportunity in public education. 
employment and contracting." Dobson 
wrote in a recent brief. "It did not create 
racial classification. It is not subject to 
strict scrutiny or any level of scrutiny 

under an equal protection analysis because 
'it does not establish a classification. What 
plaintiffs are arguing is that equal treat
menl for every race cannol be a legitimate 
goal of government. Stale defendants dis
agree and submit the Supreme Court has 
never so he!d," 

Besides the equal protection argument. 
Henderson touched on other issues in his 
order., For example, the judge justified the 
need for a temporary restraining order by 
noting the haste with which California 
Gov. Pete Wilson and Attorney General 
Dan Lungren have moved to enforce Prop 
209. 

'111econlinuarion for a few days of affir
mative action programs already in place 
does not impose any undue hardship on the 
state of California," wrote Henderson. a for
mer civil rights lawyer. "On the other hand. 
the public interest in remedying discrimina
tion. which underlies existing governmental 
affirmaliveaction programs. weighs in 
favor of granting a TRO." 

In addition. the judge rejected the AG's 
request to defer to the state court hearing 
Prop 209-related litigation in Sacramento, 
and also agreed to cenify the case as a 
class aClion. 

, 	 Edi;or.'s note: Judge Henderson's ruling 
i~ available on Counsel Connect in the Hot 
Docs Seclion of the Library. 

-Howard Mintz ;s a senior writer 
or The Recorder. a San Francisco-based 

. affiliute ofLegal limes. This article 
»'as distributed bv rhl! American 

lA"~'I!; Ne"'s Service. 
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FILED 

BEC Z3 tl 02 P,~ '9& . 
RICH}.;:. .wI .. .- I'· . 
Ut Ol~\:"i: .. S '.' IN THE UNITED STATES DISTRICT COURT 

,.:,: •••...1 ·t:l:"'1 ".. ' 
'., ....' .. "F@)R THE NORTHERN PISTRICT OF CALIFORNIA 

COALITION FOR ECONOMIC 
EQUITY, et aI., 


Plaintiffs, 


v. 


PETE Wn.SON~ et al., 

.

Defendants. 

I. INTRODUCTION 

This action presents a challenge to the constitutionality ofnewly-enacted 

Article I, section 31 of the California Constitution. This measure, which appeared 

on the ballot as Proposition 209, was passed by the California electorate on 

November S, 1996. It provides in relevant part as follows: 

.The state shall not discriminate against, or &!'ant preferential 
treatment to, any individual or group on the basis ofrace, sex, color, 
e~city, or l1anonal ori~ in the operation ofpublic employment,
public eaucanon, or public contraCting. 

CAL. CONST. art. 1, § 31(a).1 

It is important to note at the outset that much of this language simply 

reaffinns existing anti-discrimination protections already provided by the United 

States and California Constitutions, and by the 
. 
1964 Civil Rights Act . These laws' 

. have long-guaranteed all persons "equal protection of the law," and prohibited 

1 For the sake ofbrevity. the Court will use the tem "race" to cOver all ofthe categories 
identified in Proposition 209 9ther than sex. 

1 
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discrimination ~ employment and in any program or ac~vity receiving federal 

assistance.2 This aspect of Proposition 209-which creates no change in existing 

law-is not at issue in this case. Indeed, it could hardly be more clear that a law 

that merely affirms the non-discrimination principles in our Constitution is, itself: 

constitutional. 

It is also undisputed that the Constitution pT~cludes volUntary, government

· sponsored race and gender "pref~rences" except in the most limited circumstances. 

Thus, government entities were already barred, prior to Proposition 209, from 

using race-conscious "preferences," e.g. race"'Conscious affinnative action . . . 

programs, unless they could pass the most exacting "strict scrutiny' required by 


the Fourteenth Amendment. Under this test, only those programs that are 


"narrowly tailored" and "necessary to break down patterns of deliberate' 

· . . ." ., .. . . . ...... "'."' 

· exclusion" perpetuated by the enacting agency are permitted. City ofRichmond v. 

J.A. Croson Co., 488 U.S. 469, 509 (1989)(emphasis added).' Quotas are not 


permitted. See. e.g.. Regents ofthe Untv. ofCalif. v. Bakke, 438 U.S. 265 (1978). 
.. 
Gender-based programs, under existing law, are also subject to a heightened level 

ofscrutiny. U.S. v. Virginia, 116 S.Ct. 2264, 2275 (1,996). 

In short, Congress and the courts had already prohibited discrimination, and 

sharply constrained government use of race and gender preferences, long before 

Proposition 209 was enacted on November S. 1996. The parties do not dispute, 

2 The Fourteenth Amendment and § 7(a) ofthe California Constitution both provide that 
no person may be denied "the equal protection ofthe laws.". ,Titles VI and vn ofthe 1964 
Civil IUghts Act, 42, U.S.C. § 2000d-e et seq. prohibit, 'respectively, discrimination in any 
project or activity receiving federal financial assistance on the basis ofrace, and in 
employment on the basis ofrac:e and sex. As th~ ballot argument in favor ofPropositioD 209 
noted, the initiative "restates the historic Civil IUghts At;t. " Pis. Exh. 2. 

, The city ofSaJi Francisco, for example, adopted a race- and gender-conscious 
affirmative 'action program after finding that it was n~ to counter established. 
discriminatory practices, including "old boy networks." thi.t prevented. Illinority and women' 
contractors trom obtaining city contracts. AssociatedGen. ContractorS oJCo./if. Y. Coalition 
Jor Eccinomic'Equity, 9S0F.2d 1401, 1413-18 (9thCir. 1991).' . 

2 .. 
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however. that the people ofCalifornia meant to do something more than simply 

restate existing law 'Yhen they adopted Proposition 209. It is this "something 

more" that is the focus ofthis action. 

To be sure. the outer boundaries ofthis "something more" have yet to be 

detennined. It is clear. however, that the primary change Proposition 209 makes to 

existing law is to close that narrow but significant window that permits the 
I 

governmental race- and gender-conscious affinnative action programs described 

above that are still permissible under the United States Constitution. Notably. 

defendants agreed at oral argument that Proposition 209 prohibits at least some of 

these constitutionally pennissible programs. They also failed to identify any other 

programs that would be affected by Proposition 209. 

It is thlis"essentialtokeep iri IIlind "that plaintiffs' constitutional challenge to 

Proposition 209 is not, in" fact, a facial challenge to the entire initiative. Rather, it 

is much narrower in scope: it is a challenge only to that slice of the initiative that " 

now prohibits governmental entities at every level from taking voluntary action to 

remediate past and present discrimination through the use of constitutionally 

_permissible race- and gender-conscious affirmative action programs! " 

Plaintiffs assert that this specijicaspect of Proposition 209 violates the 

United States Constitution on two separate grounds. First, they allege that 

Proposition 209. although couched in neutral terms, violates the Fourteenth 

4 We note that while the exact relationship between the terms "affirmative action" and 
"preferences" bas yet to be detennined, the foUowing is dear. Fust, the term "preferences" 
includes, at a minimum. programs or policies that use racial or gender classifications. Second, 
the term ·~a.ffirmative action" is generally understOod to include, at a minimum, programs 
designed- to remedy the continuing effects ofpast and/or present discrimination which contain 
a race- or gender-eonscious component The term ..aft'irmative action" u used in this decision 
is intended to refer to such programs. -H~wever, to ensure clarity on this point, and because 
the term "affinnative action" may be used in other contexts to refer to programs that are not 
race- or gender-conscious, the Court will generally use the longer, but-more precise, phrase 
"race-.and gender-conscious affirmative actioa" to refer to programs affected by Proposition
209. " , 

- 3 
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Amendment's equal protection guarantee of"the right to full participation in the 


political life ofthe community." Washington v. Seattle School DIsL No. /, 458 


U.S. 457,467 (1982); see also Romer v. Evans, 116.S. Ct 1620. 1628 (1996) 

("Central...to our own Constitution's guarantee ofequal protection is the principle 

that government in each of its parts r~main open on impartial terms to all who seek 

i,ts assistance."). Proposition 209 Violates this guarantee. they argue. because it 

restructures the political process in a nonneutraI manner. Specifically. it erect$ 

unique political hurdles only for those seeking legislation intended to benefit 

women and minorities-who must now obtain a constitutional am.endment-while 

allowing those seeking preferential legislation on any other ground unimpeded 

access to the political process at all levels. 

Second, plaintiffs allege that Proposition 209 violates the Suprem~cy 

Clause of the United States Constitution because it interferes with Congress' intent 

that employers be afforded the option ofutilizing constitutionally permissible race

and gender~conscious affirmative action to comply with their obligations under 

Titles VI and VII of the Civil Rights Actof 1964, and Title IX of the Education 

Amendments of 1972. 

. '. 
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The immediate issue before the Court is whether plaintiffs' have satisfied 

their burden ofdemonstrating that defendants' should be preliminarily enjoined 

from enforcing or implementing Proposition 209 pending i final determination of 

the merits of this action. in weighing this matter, the Court is mindful that any 

challenge to a duly-enacted law should be met with caution and restraint It is not 

for this or any other court to lightly upset the expectations of the voters. At the 

same ~e. our system ofdemocracy teaches that the will of the people, important 

as it is, does no~ reign absolute but must be kept in harmony with our Constitution. 

Thus, the issue is not whether one judge can thwart the 'Will of the people; 

rather, the issue is whether the challenged enactment complies with our 

Constitution and Bill of Rights. Without a doubt, federal courts have no duty more 

important than to protect the rights and liberties ofall Americans by. considering 

and ruling on such issues, no matter how contentious or controversial they may be. 

This duty is certainly undiminished where the law under consideration comes 

directly from the ballot box and without the benefit ofthe legislative process. As 

the Supreme Court aptly noted in another socially-charged case: 

S PursUant to this Court's Order ofNovember 2S. 1996. pJaintiff's represent a class ofaD 
persons or entities who. 9D account ofrace, sex, color, ethnicity, or national origin, are or wi 
be adversely affected by Proposition 209's prolubition ofaffirmative actiOD programs operate 
by the State ofCalifornia, any state or municipal agency, or IIJY other political subdivision or 
.govenunental instrumentality ofthe State ofCalifomiL 

The plaintiffclass is represented by named plaintiffs Coalition for Economic Equity, 
California NAACP, Northern California NAACP, California Labor Federation, AFL-CIO, 
Council ofAsian American Business Associations, California Chinese American Citizens' 
Alliance, California Chapter ofthe Women CoDstruction Business Owners and Executives. 
United Minority Business Entrepreneurs, Chinese For Affirmative Action, Black Advocates h 
State Service, ASian Pacific American Labor Anianee. La Voz Chicana, Black Chamber of 
Commerce ofCalifornia, and several named individuals. 

• Pursuant to this Court's Order ofDecember 16, 1996, defendants represent a class ofaD 
state officials, local government entities or other governmental instrUmentalities bound by 
Proposition 209. The defendant ctass is represented by named defendants Governor Pete 
Wuson and Attorney General Daniel ~grea.. . 
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Nor does the implementation of ... change through pOEular
refereqdum immunize it [1!op:1 consti~tlonal scrutmyJ. ::t'h~ "" 
sovereignty ofthe people 15 Itselfsubject to those constitutlonal 
limitations which nave been duly adopted and remain unrepealed. 

Hunter v. Erickson, 393 U.S. 385, 393 (1969). 

It also cannot be overemphasize~ that this case does not caIl upon this 

Court to adjudicate whether affirmative action is right or wrong, or whether it is no 

longer an appropriate policy for addressing the continuing effects of past and " 

present discrimination against racial minorities and women. Such questions, while 

they are most certainly of vital public policy interest. lie beyond the purview of 

this Court. Nor does this case implicate the ability ofgovernmental entities to 

voluntarily repeal affirmative action policies, as the Regents of the University of 

California did earlier this year. 

Rather, the substantive issues raised by this action are considerably more 

narrow, albeit no less important whether the particular method chosen by 

Proposition 209 to curtail affirmative action is unlawful because it either (1) 

violates the rights of women and minorities to fully participate in our po~tical 

system or (2) interferes with Congressional goals embodied in Titles VI and vn of 

the Civil Rights Act of 1964 and Title IX of the Education Amendments of 1972. 

In the discussion that follows, this Court first addresses the question of 

whether plaintiffs have standing to bring this action. The Court then turns to the 

appropriate standard governing plaintiffs' motion for a prelimjnary injunctiOD, 

~ which is followed by this Court's Findings of Fact and Conclusions ofLaw. with 

respect to that motioD, as required by Fm. R. av. P. 65." 

Based on these Findings and Conclusions, this Court rules that 

(1) Plaintiffs have s1anding to bring this action. 

(2) Plaintiffs have demonshteda probability orsucCess on their claim that 

Proposition 209 Violates the Fourteenth Amendment's equal protection guarantee " 

" to ful.!.participation in the political life ofthe cO~liniiy•. 
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(3) Plaintiff's have failed to demonstrate a likelihood of success on their 

cl~ that Proposition 209 violates the S~premacy Clause because it cOnflicts 

with, and is thus preempted by, Title VI of the 1964 Civil Rights Act and Title IX 
of the Education Amendments of 1972. 

(4)PlaintitTs have demonstrated • likelihood ofsuccess on their claim that 

Proposition 209 violates the Supremacy Clause because it confli~ts With, and is 

thus preempted by, Title vn of the 1964 Civil Rights Act. 

(5) Plaintiff's have demonstrated that a preJin)inary injunction is necessary , 
, ,. 

to protect the plaintiff class from the possibility of irreparable injury. 

Accordingly, the Court grants plaintiff's' Motion for Preliminary Injunction, 

and enjoins defencIants. pursuant to the injunction following these Findings and . 

.Conclusions, from enforcmgand implementing Proposition 209'pending trial or 

final judgment in this action. 

n. STANDING 

A "threshold question in every federal case [is] w~ether the plaintiff'has 

.stated a 'case or controversY between himself and the defendant within the 

meaning ofArticle m." Warth v; Seldin, 422 U.S. 490, 498 (1975). The core 

component ofwhether a case or controversy under Article m exists is the doctrine 

of standing. Allen v. Wright, 468 U.S. 737, 751 (1984). The Supreme Court has 

estat:.lished three elements necessary to meet the Article mstanding requirement 

First, the plaintiffmust have suffered an "injury in fact"-"[t]he plaintiff must 

show that he 'has sustained or is immediately in danger ofsustaining some direct 

injury' ... and the injury or threat ofinjury must be both 'real and irJ:unediate,' not. 

'conjectural' or 'hypothetical'" City Qfuis,Angeles v. Lyons. 461 U.S. 95, 101-102 
, . 

(1983). Second. the injury must be a result ofthe challenged conduct. See, e.g. 
, , 

Lujan v. Defenders o/Wildlife, 504 U.S. 555, 560 (1992) ("The injury has to be 


"fairlytraceable to the challenged action ofthe defenda.i:tt and'not the result of the 
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independent action of some third party not before the court."). Finally, a plaintiff 

must show a likelihood that a favorable decision will redress the injury. ld 

Here, defendants assert that none ofthe plaintiffs shows an imminent 

threatened injury. Notwithstanding the limitations imposed by article 3, section 3.5 

of the California Constitution,' however, Proposition 209 is a self-executing 

amendment to the California Constitution that imposes an Bffirmativeduty to 

comply. "In this circumstance compliance is coerced by the threat ofenforcement, 

and the controversy is both immediate and real." Lake Ca"iers'Association v. 

MacMullan, 406 U.S. 498,508 (1972). 

Plaintiffs have shown a real and immediate threat of injury. Proposition 209 


is clearly applicable to statutes and programs that are curre~tly benefitting the 


named plaintiffs and it is virtually certain to be. enforced. The amendment was 


recently enacted and is nota statute that has lain dormant for years and likely to 


remain moribund. See Poe v. Ullman, 367 U.S. 497, 501(1961). Further, the 


Governor has already made moves to employ article 1, section 31, to invalidate 


certain state statues in a pending civil action. Wi/son v. State Personnel Board, 96

CS01082 (App. to File Mot to Amend, Nov., 61996). Moreover, a contlict 


between the plaint:i.ffs' interests and the challenged amendment is inevitable. 


Babbitt v. United Farm Workers Nat'/ Union, 442 U.S. 289, 297-305 (1979) (uOne 


does not have to await the consummation of threatened injury to obtain preventive 


relief. If'the injUry is certainly im}:ending, that is enough.t:'); cf. ,Steffol v. 


Thompson, 425 U.S.. 452, 459 (1974) (a plaintiffneed not first expose himself to 


.. 
. . 

., Section 3.S ofArticle 3 ofthe California Constitution provides that aaadministrative 
agency is without power to declare a statute unconstitutional unless an appellate court has 
first made a determInation that the statute is Unconstitutional. Thus, stat~ agencies may nOt 
declare a state statute invalid under Proposition 209, or otherwise refuse to enf'orce a state 
statute based on Proposition 209. absent a state appellate court ruling that the statute is 
unconstitutional. . 
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actual arrest or prosection before challenging the constitutionalitY of a crim.ina1 

statute). 

The constitutional' injury asserted by the plaintiffs is directly connected to 

the actions of the defendants. See S. v. D., 410 U.S. 616, 618 (1973) (quoting 

Massachusetts v. Mellon, 262 U.S. 447, 488 (1923» ("The party who invokes 

judicial power must be able to show that he has sustained or is ~ediately in 

danger ofsustaining some direct injury as a result ofa statute's enforcement."). 

Two ofthe defepdants, and now class representatives. the California Governor and 

Attorney General, are explicitly charged with the task of enforcing the laws of the 

state. The other defendants are governmental entities that are under a duty to apply 

the amendment to existing statutes, ordinances, and regulations. Plaintiffs have 

shown that they will suffer the alleged constitutional injury when any one of the ' 

defendants enforces the constitutional amendment 

Finally, since the constitutional injury to the plaintiffs is allegedly caused 

by the enforcement of Proposition 209, plaintiffs' requested remedy. a declaration 

that the Proposition is unconstitutional and unenforceable, would unque~tionably 

address the plaintiffs' alleged injuries. See Allen v. Regan, 468 U.S. 737. 753, n.19 

(l984) (the redressability requirement "examines the causal connection between 

the alleged injury and the judicial relief requested"). 

By demonstrating imminent injury attributable to the actions of the 

defendants that will be redressed by a ravorable decision by this Court, plaintiffs 

have met the requirements for standing un~er the Article ·m "case or controversy" 

clause.' 

, At the O\ltset. this Court must address defendants' contentioD that these 
proceedings sbould be stayed under the"Pullman abstention" doctrine. Railroad Comm n 
ofTex. v. Pullman; 312 U.S. 496(1941). After having carefWJy reviewed the 
circumstances that defendants have forwarded in sUPPort oftheir reqUest for abstention, 
this Court chooses not to abstain. Defendants have not presented an interpretation of 

. (continued..) 
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. . 


m. PRELIMINARY INJUNCTION STANDARD 

According to Ninth Circuit precedent, in order to obtain a preliminary 


injunction, the moving party must demonstrate.either (1) a combination of 

. ,. . . 

probable success on the merits·and the possibility ofirreparable injUJy, or (2) that 

serious questions are raised and the balance ofhardships tips sharply in favor of 

the moy~t.AssociatedGeneral Contractors, 950 F.2d at 1410. These 

formulations are not different tests but rather two points on a sliding scale in 

which the degree of irreparable harm increases as the probability of success on the . 

merits decreases. Id. In considering a request for a preliminary injunction, a court 

must remain mindful that such relief is aimed primarily at preserving the status 

quo pending trial. See Los Angeles Mem. Coliseum Comm 'n v. National Football 

League, 634 F.2d 1197, 1200 (9th Cir. 1980) ("fundamental principle" governing 

preliminary injunctive relief is the need to maintain the status quo prior to 

determination on the merits). Under either formulation ofthe test, a court, in 
. . 

balancing the harms, must also take into account any public interests implicated by 

the injunctive relief sought Caribbean Marine Services Co. v. Baldrige, 844 F.2d 

668,674 (9th Cir. 1988). 

Because the plaintiffs here allege that they suffer constitutional injury at the 

hands ofProposition 209. the Court must evaluate the merits of their constitutional 

claims before it can meaningfully address the irrcparability and jmminence of any 

harm. See Bery v. City o/New York, 906 F. Supp. 163. 166 (S.D.N.Y. 1995) . 

(where constitutional injury is alleged, "the two prongs ofthe threshold showing 

• ,t,. 

I( ... continued) . 
challenged state law that this COl1I\ in its discretion, believes warrants abstartiOD. 'Ibis 

. Court., however, 'Will revisit this area and consider aD subsequent deveJopmc:m.s and 
arguments when it'considers defendants' regularly noticed motion to abstaiD Scheduled for 
January 6, 1997. 

.. 
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required for injunctive relief merge into one"), rev'd on other grounds, 97 F.3d 


689 (2d Cir~ 1996). 


IV. FINDINGS OF FACf 

The following Findings of Fact are based on the preli.tninas:y record 


presently before the Court. 


A. Characterization of Proposition 209 


After qualifying as m:tinitiative constitutional amendmen~ Proposition 209 


was placed on the California ·general election ballot for November S, 1996. 


Prior to the election, each registered voter received an official California 


Ballot Pamphlet prepared by the non-partisan California Legislative Analyst's 


. Office {"LAO").9 This Pamph1e~ which provided an official description and· 

analysis of each statewide initiative, portrayed Proposition 209 as a measure that 

would eliminate race- and gender--conscious affirmative action programs in the 

public sector:o Accordingly, the California BallotPamphIetexplained to voters 

that: 

A YES vote on [Proposition 209] means: The elimination ofthose 
affinnativeaction pro~ for women and minorities run by the 
state or local governments in the areas ofj)ublic employmen~
contracting, and education that give "preferential treatment" on the 
basis ofse~ race, colOf, ~thnicity. or national origin. 

A NO v9te on ~measure means State .an~ local government
affirmative action pro~ would remam meffect to the extent they 
are permitted under the United States Constitution. 

, The Legislative Analyst is required. pursuant to the California Elections Code. to prepare 
a "concise summary" of the genera! meaning ofeach initiative as weD as an analysis. CAL 
ELEc. CoOE §§ 9085-86. . 

10 In formulating this description, the LAO extensively revieWed materials pettaining to 

Proposition 209, including "documents &om proponents and opponents; joumal articles. . 

media coveragt; legi$lative bearings, numerous conversations with propoile:ats, opponents. 

govemn1ent officials and other experts." Pis. Exh.2, Taylor Ded. 12. 
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". 
 PIs. Exh. 2 (emphasis in original). 

In addition to this briefsummary, the Ballot Pamphlet also provided voters 

with a more eXtensive analysis of Proposition 209, which underscored that the' 

initiative would effectively et;minate race- and gender..conscious affirmative 

action programs. Specifically, the LAO explained Proposition 209 and its effects 

as follows: 

[FJederal, state, and local ~ovemments run manyj)rograms intended 
to mcrease fc£ortunities fOr various groups-incfudiiig women and 
racial and e . c minority groups. These programs are commonly
called "affirmative action" programs.... 

If rProposition 209] is approved by the voters, it could affect [the
fofiowmg programs].... 

Public Employment and Contracting 
The measure would eliminate affinnattve action pro~ used to 
increase hiring and promotion opportunities for state or local 
government jobs, where sex, race, or ethnicity are preferential
factors in hiring, promotions, training or recruitment decisions. In . 
addition, the measure ,!"oul.d eliminate prognqns that gjv~ preference 
to women-owned or mmonty-owned compames on public contracts 

Public Schools and Community Colleges
[Tlhe measure could eliminate, or cause fundamental changes to, 
voluntary desegregation programs run by schQOI districts •••• 
Examples of desegregation spending that could be affected bvthe 
measure include tile special fun~ given to (1) "m~et" schools 
(in those cases where race or ethnicity are p'referential factors in the 
admission ofstudents to the schools), and {2) designated "racially 

. isolated minority schools" that are located m areas with high

proportions of racial or ethnic minorities•..• 


In addition, the measure would affect a varie~ ofpublic school and 
community college pro~ such as counse1in& tutoring, outt~ach, . 
.student fiIiancial ai~ and financial aid to selected schoordistricts in 
those cases where the prograI!l.S F.ovide preference! t5> individuals or 
schools based on race. sex, cthniClty, or national ongm.••• 

University of California and California StateUnlvenlty 
The measure would affect admissions and of!1c;t.: pro8fa!DS at the 
state's public universities. For examB!:: the caIiforma State 
University ("CSU") uses race and e city as factors in some ofits . 
admissions' (iecisions. Ifthis initiative is passed by the voters, it 
could no lo~ger do so..... ' 

...., 
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[d. (emphasis in original). As the a~ve reflects. the only programs id7ntified by 

. the LAO as potentially affected by Proposition 2~9are race- and gender-consc:ious 

affirmative action programs. 

.The California Ballot Pamphlet also included partisan arguments submitted. . 

by proponents and opponents of the initiative. These arguments further established. 

that the issue at stake in Proposition 209 was the continuation'ofpublic sector 

race- andgender-conscious affirmative action programs~ The Argument In Favor. 

Statement begins by instantly focusing the reader on the issue ofaffirmative 

action: 

A generation ago;we did it right We passed civil rigJJ.ts laws to . 
prohibit discrimination. But special interests bijackeCl the civil rights 
movement. Instead of ~quality, governments imposed quotas, . . 
preferences, and set.;asldes, 


PIs. Exh. 3. The next paragraph quotes the facially-neutral language olthe 


initiative but then immediately returns to the issue ofaffirmative action, with a 


particular emphasis on race-conscious affirmative action: 


"REVERSE DISCRIMINATION" BASED ON RACE OR 
GENDER IS PLAIN WRONG!.. .• [S1tudents are being rt;jected
from public universities because of their RACE. Job 'a~licants are 
turned awax because their RACE does not meet some goal" or 
"timetable.' Contracts are awarded to.high bidders because th~ are 
ofthe preferred RACE...Proposition 209 will stop [these] terrible 
programs.... . 


ld. (emphasis in original).ll 


"Ward Connmy, co-signer ofthis baJIot argumen~ also made it clear in his public 
statements that Proposition 209 was intended to end affirmative action programs. In March 
1996. for example, Connerly explained to reporters why he had decided against trying to end 
racial preferences in the University ofCalifomiats rue") outreach programs for high school 
students "and financial aid criteria; "Connerfy said Wednesday that UC had already been tom 
apan by his succeSsful push last summer to CDd racial preferences in admissions and hiriD& 
and that 8.ffirmative action programS in Calif'OnUl schools wouJd most likely be banned 
anyway by [proposition 209]: 'What do rgain by going ahead and forcing a showdown .•.(7] 
The public's going to end aflirmative action ill November.'" Pis. Ex:h.~. Governor WiIsoa. 
another co-signor ofthe ballot initiative. also told reporters in March of 1995 that although " 
the Californial.egiSlature was unwilling to·confront the issue ofrevcrse discrimination arising 

(continued.•.) 
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The Argument Against Statement also focused attention on Proposition 

209
1

5 impact on affinnative action programs beneficial to women and minorities~ 

The argument warns that 

Proposition 209 will eliminate affirmative action pro~ ... that 

help achieve equal opportunity for women and mmonties ... . 


and concludes by stating that Proposition 209: 


.poses as an equal opportunities ini~ative. but. ..[it] puts at risk every 

outreach progr~ sets back the gams made bY. women and puts the 

brakes on expanding opportunities for people in need. . 

Id. (quoting General CoijnPowell). 

B. Election Results and Response by Defendants 

On November 5. 1996, the voters ofCalifomia enacted Proposition 209 into 

. law, with 4,736~180 votes (54%) cast in favor of the initiative and 3,986,196 votes 

(46%) cast in opposition.12 Because the initiative is by its terms self-executing. 

public entities around t;he State faced the immediate question of implementation. 

Three of the defendants in this action responded by quickly acting to implement . 

and enforce Proposition 209. On November 6, 1996, Governor Wilson issued an 

Executive Order (W-136-96) ~equiring state agencies to promulgate implementing 

(...continued) . 

from affirmative action programs ... the people of California will get that opportunity at the 

ballot box.... Id. . 


12 The racial and gender breakdown of lhe vote was as follows: 
YOTER YES(%) NO(%) . 

Male 61% 39% 

Female 48% 52% 


White 63% 3"10 

Black 26% 74%. 

Latino 24% 76% 

Asian 39'10 61% 


Pinkus Decl. and attachment. AJ tbeabove reflects. nODe Qfthe above groups voted entirely 
for onrgainsfPropOsition 209. However. "White voters were the only racial or ethnic group 
supporting 209." Id. 

14 

http:opposition.12


5 

10 

15 

20 

25 

1 

2 

3 

4 

. 

6 

7 

8 

9 

-·11 

12 

18 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

2i 

28 

regUlations and identify alI state statutes and programs pertaining to employment, . 

education or contracting that grant or encourage preferences based oil race, seX. 

color, ethnicity or national originalI' That same day. Attorney General Lungren . 

instructed state agencies to comply immediately with Proposition 209 to the extent 

permitted by California law.14 The University ofCalifoI'"Ja al,so' promptly took 

steps to implement Proposition 209. See Dec. 6, 1996 Order at 2:' Other 

defend~ts expressed uncertainty and confUsion regarding the appropriate response 

to the initiative: See Response of Defendant City of Pasadena to Plaintiffs' Request 

for Temporary Restra.iIifug Order at 2 ("[C10mpJex questions now exist about how 

to reconcile the competing and seemingly conflicting requirements offederal, state 

and local·affiiniative·action policies.. These are issues which this CIty cannot· 

resolve on its own.").· 

C. Effect of Proposition 209 on Affirmative Action Programs 

Any California public entity that implements Proposition 209 is required to 

end voluntary race- and gender-conscious affirmative action programs in three 

l) Prior to the November election, Governor Wilson filed suit in Sacramento Superior 
Court (96-CSOI082) against state agencies challenging the constitutionality ofcertain 
affinnative action programs. After the election,. Governor Wilson promptly moved to amend 
his suit to include PropositioD 209 as a basis for invalidating the challenged 
programs. On November 14, 1996, the California Court ofAppeal ruled that the am~ndmeat 
could Dot be made pending resolutioD ofa writ petition on a judicial diSqualification order. 
However, Governor Wilson intends to add a Proposition 209 claim to the case "at the' eadiesl 
available opportunity." Defendants' Supplemental Memorandum in Opposition to Motion for 
Preliminary Injunction at 50.2. . 

Ie We also DQte that on November 25, 1996, the Governor and Attorney General both 
declined to agree to a moratorium on acDoas to enforce Proposition 209 pending further 
proceedings in this case. See Order Re Temporary Restraining Order. November 27•.1996.1d . 
6. 

IS GiVeD the setf-executina nature ofProposition 209, aU other members ofthe defendaat 
class arc ,.Iso 'required to implement PropositiOD 209 immediately. See CAL. CoNST. art. I, I 
31(h). 

IS 
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areas: contracting, employment. and education. We thus briefly review each of 
" " 

these areas in tum.1' 

1. Contracting 

Race- and gender-conscious affirmative action programs in California in the 

area of public contracting have taken various follDS, from requiring that prime 

contractors make good-faith efforts to utilize wom~- or minority-owned " 

subcontractors to providing an advantage in evaluating bids. These programs are 

designed to addr~ss the continuing effects ofpast or present bias against the use of 

women-"and minority-owned contractors on public sector projects. According to 

the evidence before the Court. their effect has been to provide such contractors 

with substantial opportunities notpreviously available. 

The experience ofAntonio Ruiz provides one such example. Mr. Ruiz owns 

Ruiz Construction Company &. Associates which engages ill general engineering 

and construction work. Amended Ruiz Dec!. filed in support ofamicus' 2. It is 

Mr. Ruiz' experience that "contractors accept the bids of those contractors with 

whom they have established ties." Id ,8. In 1985, Ruiz qualified to participate in 

the city ofSan Francisco's voluntary affirmative action program. which was 

adopted to remedy past discri.m.iDatory practices by the city in its letting of 

contracts. Prior to this time, Ruiz was unable to "get many large contractors to 

even accept [his] bids for subcontract wode," and he in fact had obtained "only one 

contracting job with the City." W7-8. By participating in the City's affirmative 

action program, he was able to break through the old patterns ofdoing business 
" . 

and obtain subcontracts. " 10-11. The exposure he"gained led to additional 

" "I' The record in this case includes references to ". range ofaffirmative action programs . 
"currently in effect in California. Some ofth~ programs have been sUbjected to judicial 
challenge 8..O:d found .to be conStitutionally permissible. See. e.g.• A.s.soc. General Contractors 
v. Coalition/or Econ. Equity, 748 F. Supp. 1443 (N.D. Cal 1990). afJ'tl. 9S0 F.2d 1401 (9th 

"Cir. 1991). cert. denied. S03 U.S. 98S (1992). Others have neVer been challenged. With 
respect to these latter programs. the Court does not, ofcourse; make any judgment with 
respect to their constitutionality. 

"

16 
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business with prime contractors, and allowed him to build his business 

substantially and "f~nn joint ven~es to bid as a prime contractor on City 

contracts."" 12·14. See also Fung Dect, 4 (a.t;finnative action in public 

contracting has reduced discrimination spinst Asian American contractors and 

made it possible for them to bid competitively .for public contracts); Wu Dec!. at . 

144-145 (aiprmative action in public C9ntracting has substantially benefitted Asian 

Americans); Burns Decl. , 4 (women--owned painting and wallpapering company 

benefitted substantially fro~ San Francisco affirmative action contracting 

program); Chavez Decl. ~, 34 (describing how affirmative action in public 

contracting programs allowed him to break through the "old boy network" and 

. obtain public contracts); Larson Decl. , 16 (disparities between the availability of . 

women- and minority-owned contractors and their use by public agencies "are 

noticeably reduced where government agencies implement affirmative action 

policies"), , 20 (after Los Angeles adopted affirmative action programs, 

percentage ofwomen businesses obtaining city contracts increased from 0.3% to 

8% and percentage ofminority businesses obtaining city contracts increased from 

2% to 11.8%).. 

The record further demonstrates that implementation of Proposition 209 

would substantially reduce opportunities in public contracting for women and 

minorities. Larson DecL , 17 (discussing studies showing that race or gender 

neutral programs designed to address underutilization of~orlty and women 

contractors were generally ineffective), , 21; Chavez Decl. , 5 (estimating that 

absent affirmative action program "his firm would lose up to SO to 75% of' its 

.public contracting work); Leonard Decl 1.15 (discussing a study finding "not only 
" ~ ' 

a stagnation but a reversal of advances" for African-Americans under 
.. 

"weak" 

affirmative action programs). 

' .• 

- '. 
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1 2. Employment 

2 Race- and gender-conscious affiImative action proirams in California in the 

3 .area ofpublic employment generally allow an employer to consider the ethnicity 

4 or.gender of an otherwise qualified applicant as one ofmany factors. Some. 


programs may also utilize hiring goalS. Such programs are typically designed to 


6 
 address the continuing effects of past or present biaS against the hiring and/or 

promotion of women and minority employees. According.to the evidence before7 

the CoUrt, their effect has been to provide such employees with substantial 


9 


8 

opportunities not previo"!lSly available. 

. The use of voluntary affirmative action in California's civil service 

11 provides one such example. In 1971, then-Governor Ronald Reagan issued an 

Executive Order establishing v()h~tarya.ffimlative action in the California civil 

13 

12 
service. Bielby Decl. 14. S1:lbsequentIy, stat~ agencies and departments began 

14 using hiring goals and timetables in an effort to correct the existing 

underutilization ofwomen and minorities. 17 As a consequence, the "index of 

16 gender and race segregation in state agencies" declined by 11 an~ 16 percent 

17 respectively between 1979 and 1986.1 S. See also Newmann Deci. '.7 (period 

18 from 1979-85 showed substantial statistical increases in the rate offemale 

19 representation in the California "civil service and an even greater increase iD. 

nonwhite representation"); Badget Decl. , 6 ("After state and federal governments 

21 began to require that state and local employers execute affirmative action plans in 

22 the early 1970s, the representation of Latino and black women increased 

dramatically as did access to managerial and professional jobs for all women of 

24 

23 

. color."); Grillo Decl. n 1-4 (affirmative action guidelines have been "very 

.. 
26 

17 State civil serVice affirmative action programs "encourage some consideration ofrace. 
2i . ethnicity and gender in hiring qualified civil service appUc:ams and in cboosing private firms to 

. handle contractS for state services." Califomia Senate Office ofResearch, The Status of
28 Affinnati~e Action in California (1995), Pis, Em. Sat 2. 

18.. 
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1 important" in enabling women and minorities to gain civil service po~itions in 

2 California). 

3 The record also indicates that iDiplementation of Proposition 209 would 

" substantially reduce opportunities forwomen ind minorities in public 

employment. 

6 3. Education 

7 Race- and gender--conscious affirmative action programs in California in the 

8 area ofpublic education range from voluntary desegregation and "magnet school" 

9 programs at the elementary school level to financial aid and admissions programs 

at the college and graduate school level. The evidence before the Court 

11 demonstrates that., overall, these programs have benefited minorities and women. 

12 The UniverSity of California provides one example. Where the nUmber of 

13 eligible applicants exceeds the spaces available, the. University of California 

14 campuses select between 40 and 60% of students based upon their grades, test 

scores ·and course work. The remaining selectio~ are made using a combination of 

16 criteria including California residence, physical and learning disabilities, 

17 educational disadvantage, family incom~, ethnicity, leadership ability, public 

18 service, special athletic, artistic or musical ability, composition of a student's 

19 family (whether student comes from a single.. or two-parent family) and a student's 

family's college hlstory (whether student is first-generation college bound). 

21 Under this system of admissions, the racial composition of the total 

22 University ofCalifornia freshman class for the Fall of 1994 was as follows: 

23 

24 American Indian 
African American 
Latino 
Filipino

26 Asian· . 
White/other

2i . .total: -. -. 
28 ·Conrad Decl., IS. 

number 

214 
968 

3,313 
949 

7,191 
9,643 

22,278 

.percentage 

.96 
4.35 

14.87 
4.26 

32.28 
43.28 

100.00 

.. 
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The recor~ indicates that, without the present race- andgender-eonscious 
, . 

aff1!I1lative action efforts. the number ofAfrican American enrollments "could be 

reduced across the system by as much as 40 to 50 percent while ChicanolLatino 
. ' 

enrolhnents could be reduced by 5 to IS percent. ... American Indian enrollments 

could be reduced by 40 to 50 percent Filipino enrollments could increase by 5 

percent or decline by 5 perCent." PIs. Em. 7 at i. On the other hand, Asian 

Americ~ enrollme~ts would increase by 15 to 25 percent. White enrollments 

would likely remain roughly the same. Id. ll 

The above estimates may well understate the actual decreases that would 

occur over time. As acceptance rates fall for African American. Latino and 

American Indian students. the applicant pool from these groups may fall as well 

since high school students consider the probability ofadmission when deciding 

where to apply for college. 

The record also suggests that, absent race- and gender-conscious admission 

programs, the admissions ofAfrican Americ'an, Latino, and American Indian 
, . 

students at California's public medical schools will significantly decrease. This in 

tum is likely to have a negative effect on the delivery ofhealth care services in' 

those communities. "On average, black physicians care for nearly six times as 

many.black patients and Hispanics physicians care for nearly three times as many 

Hispanic patients as Qther physicians." Conrad Decl ,37; Drake DecL ,5. 

II An analysis ofthe estimated effects ofProposition 209 on cnroDments at just the U.C. 
Berkeley Campus showed similar results. 'Specifically, it estimated that Afiican American 
enrollment would drop from 222 (6.5%) in the 1995cIass to 85-119 (2.S • 3.S%) in the 1998 
class; Latino enrollment would drop from 531 (15.6%) to 205 • 287 (6.8.4%); Native . 
American enroUment would drop from 63 (1.80/0) to 20 - 28(.6 •.8%). AsiIUlAmerican 
enrollment would increase from 1268 (37.2%) to 1516 - 1582 (44.S ~ 46.4%). and White 
enrollment would mcrea.sefrom 1,018 (29.9%) to 1116 - 1164 (32.8 - 34.2:0/0). Pis. Exh. 13. 
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D. Impact of Proposition 209 on the Political Process 

Prior to the passage of Proposition 2~, anyone seeking to petipon his or 


her government representatives to adopt, amend, or retain !Ice- or gender


conscious affirmative action programs faced the same burdens as those faced by 


any constituent seeking preferential treatment for any group in the area of 
. 
contracting•.employment or e~ucation.l' Typically, this burde~ involves directly 

petitioning and lobbying the specific representatives or policymakers with 

authority to adopt such programs. Such programs can generally be approved by 

simple majority vote or by executive decision, See e.g. Hernandez Decl. ,. 5 

(describing constituents' successful effort to convince city of San Francisco to 

adopt affumative action program to remedy discriminatory practices in city 

contracting). In other cases, alocal initiative process may be required. 

After the passage of Proposition 209, women and minorities who wish to 

petition their government for race- or gender-conscious remedial programs face a· 

considerably more daunting burden.20 Before such persons can approach their 

school district, city council. county government, or any other sUbdivision of 

government with such a proposal, they must first obtain an amendment to the 

California Constitution that would either (a) repeal Proposition 209, or (b) permit 

the·specific goveinment entity at issue to adopt a particular race- or gender

. conscious affirmative action ~rogram. 

The California Constitution can be amended through either an initiative 

constitutional amendment or a legislative constitutional amendment Either method 

l' This would include, (or example, constituents seeking preferential tRatmeat (or veterans . 
or the disabled in employmem, (or local businesses in contracting. or (or aibJetes. artists or . 
California residents in a~ssioDS to public scbools~ . 

.. 
~ Defendants have not questioned the substantial evidence Wore the Court showing that 

women and minorities continue to (ace the effects o(past and present discrimination and thuS 
will continue to haVe an interest in using the political process to seek remedial action through 
affirmative action programs. 

'. 
. 21 
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.. 

places a heavy burden on those seeking to advocate the use of constitutionally-

permissible affiImative action programs in their local communities. . . 

Under the first method-an initiative constitutional amendment-sponsors 

must first obtain signatures supporting the initiative equal to 8% of the previous 

gubpmatorial vote. In 1996, this required the collection of693,230 valid 

signatures. Cain Decl. , 4. Since many signatures are disqualified, in order to 

ensure the requisite number ofvalid signatures. approximately SOOA, more "raw" 

signatures must be collected. Zimmerman Decl. , 8. Because these signatures must 

be collected within a ISO-day time limit, a campaign must typically collect up to 

7,000 signatures during each of the 150 days.ld. '9. Given these requirements, 

~d the size of California.. ~gpaid sign~ture. gatherers is a virtual necessity. The 

cost of obtaining signatures runs from $0.70 to $1.S0 per signature.ld. 110. Thus, 

even where volunteers gather some portion of the required signatures, the cost of 

securing sufficient signatures, and minimally staffing a few offices, can run from 

$500,000 to $1.5 million.ld. 111; Cain Decl., 6:' Once the initiative has 

qualified, it must gain majority approval by the voters. 

Under the second method-legislative constitutional amendment-sponsors 

must secure a two-thirds vote of approval by both the Califo~a Senate and 

Assembly. A majority ofthe voters must then approve the amendment at the next· 

statewide election. 

In either case, substantial funds are required to organize and fund the 

statewi~ campaign that follows the ,initiati~e qualificati~n procedure or requisite 

legislative approval. Again, the size ofCalifomia makes this endeavor particularly 

, expensive. To reach at least 10million voters directly, a campaign would have to 
" . 

talk to 1,000 voterS each day for 30 years. Zim.m~rman Decl , 12. Campaigns 

must thus genefaUy reach voters through television, radio, print advertising. and 

. direct mall., According to the California CommiSsion on Campaign Financing.-.. .. .. 

$109 million was spent on statewide initiatives on the 1990 ballot Cain Decl. 16. 

22 
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~. . 
1 The campaign in support oCProposition 209 had spent S3.1 million by October 

2 1996. Cain Decl., ·6. 

3 As a result oCthe new political-process hurdles erected by Proposition 209, 

. , 'members oCthe plaintiffclass are effectively precluded from petitioning local and 

state policymakers and representativ~s' to adopt, maintain, or expand race- or 

6 gender-conscious affirmative action programs. For example, the Coalition Cor 

7 Economic Equity (Coalition), a named plaintiff in this action. has proposed fifteen 

8 amendments to the City oC San Francisco's affirmative action policy. Members oC 

9 the Coalition have met With City Supervisors in preparation Cor a vote on the 

proposed legislation by the entire San Francis,co Board oCSupervisors. The 

11 Coalition is now precluded from ~er pursuing this legislation through the 

12 normalpoli1lc81 charuiels that were available prior to the adoption oCPToposition . 

13 209. 

14 

V. CONCLUSIONS OF LAW 

16 A. Likelihood or Success on Plaintiffs' Equal Protection Claim' 

17 "The Equal Protection Clause oCthe 14th Amendment guarantees racial 

18 minorities the right to full participation in the politi~ life of the community," 

19 Seattle. 458 U.S, at 467. This guarantee applies with equal force to women. United 

States v. Virgi~ia, 116 S. Ct at 2275. The Equal Protection Clause not only 

21 prohibits the outright exclusion ofwomen and minorities from the political 

22 process, but also prohibits more subtle distortions ofthe ~litical p~ss. Seattle~ 

23 458 U.S. at 467. In the words ofthe Supreme Court,'~e State may no more 
. . . 

24 disadvantage any particular group by making it more difficult to enact legislation 

in its behalf than it may dilute any person·s vote." ld at 476 (quotingHunter, 393 

26 U.S. at 393), . 

2; Plaintiffs argue that Proposition 209. despite its facial ~eUtralityt violates.. . . . 

28 the Equal Protection Clause because it reStructures tbepolitical process to 

23 
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. 1 disadvantage only those seeking to enact legislation intended to benefit minorities 

2 and women. Relying on the Supreme Court opinions in Seallle aillHunter, 

3 plaintiffs emphasize that prior to the enactment of Proposition 209, supporters of 

4 race- and gender-conscious affirmative action programs were able to petition their 

state and local 'officials directly for such programs. After the passage of 

6 Proposition 209, however, these same advocates face the considerably more 

7 daunting task ofmounting a statewide campaign to amend the California 

8 Constitution. At the same time"those seeking preferences based on any ground 

9 other than race or gender, such as age, disability, or veteran status, continue to, 

enjoy access to the political process at all levels ofgovernment. Plaintiffs thus 

11 maintain that Proposition 209 denies them the equal protection of the laws by 

12removmg the 8uthontY torec:lress racial arid gender problems~andonly those: 

13 problems-to a new and remote level ofgovernment. thereby singling out the 

14 interests ofminorities and women for a special political burden. 

for the reasons noted earlier, the Court in testing Proposition 209 against 

16 the Equal Protection Clause focuses on a relatively narrow question: does 

17 Proposition 209's prohibition ofconstitutionally-permissible race~ and gender
. 

18 conscious affirmative action violate plaintiffs' ri~t to equal protection of the 

19 laws? 

1. Does the SeattJe-Hunter Doctrine Apply? 

21 Plaintiffs rely primarily on two Supreme Court cases, Hunter and Seanle, to 

22 support their equal protection claim. "These cases yield a simple'but central 

23 principle....[T]he political majority may generally restructure the political process 

24 to place obstacles in the path ofeveryone seeking to secure the benefits of' 

governmental action. [But] the State [may not] allocate governmental power 

26 nonneutra1lY,by explicitly using the racial nature ofa decision to determine the 

2i decisionmakingprocess." Id at 470. 
*. • 

*. 
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In Hunter v. Erickson, 393 U.S. 385 (1969), the Supreme Court addressed 

the efforts ofcitiZens ofAleron, Ohio, to overtumduly-enacted legislation 

prohibiting racial discrimination in houSing. 'After the city council adopt~ a fair 

housing law, the citizens by referendWIlamended the city charter to require that 

fair housing ordinances be put to a citywide vote before they coUld take effect . 
This requirement, set out in § 137 ofthe charter, not only affected fu~efair 

housing efforts, but also reached back to suspend the previously-enacted 

ordinance. See id at 387. The Supreme Court found that § 137 singled out local 
" 

legislation of special interest to minorities for a unique political burden; while 

those seeking to enact ordinances regulating real estate on any basis other than 

race merelyhad to persuade the Akron City Council, "for those who sought 

protection against racial bias, the approval of the City Council was 'not enough." 

ld at 390. The Supreme Court ultimately concluded that Aleron's restructuring of 

the political process violated the 14th Amendment 

The Supreme Court's analysis of § 137 turned on two particular features of 

the measure. First, § 137 raised equal protection concerns because it singled out an 

issue of particular interest to racial minorities-racial discriIn.in.ation in housing. 

Had the measure imposed a new political burden on all legislation, the Supreme 

Court was quick to point out, it would not have run afoul ofthe 14th Amendment 

ld at 393-95 (H8rlan, J't concwring). Second, § 137 was suspect because it 

imposed a novel political burden on all future efforts to enact fair housing 

legislation. Had the citizens ofAkron used the referend~ process simply to 

repeal the fair housing ordinance previously adopted by the Akron City Council, 

this action alone would have raised no equal protectio~ difliculty.ld at 3~ n.S; 

see a/so 'Crawford. 458 U.S. at 539. Although neither ofthese two features of § 

137, standing alone, would have offended the 14th Amendment, the Supreme' 
, , 

Court held that the confluence ofthe two factors-dle targeting ofa tacial issue.,., . . 

25 
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and the reordering of the political process~onstituted a racial classification that 

required the most exacting judicial scrutiny.. 

In Washington v. Seattle School District No.1, 458 U.S. 457 (1982), the 

Supreme Court reaffirmed its ruling in Hunter, applying the rationale of that case 

to a statewide initiative designed to prohibit the mandatory busing of students to 

achieve racial integration in schools. After a Seattle school district took steps to 

establish a mandatory busing plan, the voters ofWasmngton passed Initiative 350, 

which pro.vided that "no school board... shalldirectly or indirectly require any 

student to attend a school other than the school which is geographically nearest or 

next nearest the student's place of residence." Jd at 462. Three school districts 

that had previously initiated busing efforts challenged the initiative in court, and 
, .. .. . . , . .. . . 

these challenges ultimately presented the Supreme Court with an "extraordinary 

question: whether an elected school board may use the Fourteenth ~end.meni to 

defend its program of busing for integration from attack by the State." Id at 459 

(emphasis in original). 

Despite its facially neutral language, the Supreme Court found that 

Initiative 350 in reality barred only bUsing plans aimed at achieving racial 

integration while permitting busing for other purposes. In .striking down ~e 

initiative, the Court found that it, like the enactment in Hunter, singled out an issue 

ofconcern to minorities-racial busing-and imposed special political burdens on 

those who supported the issue. These features ofInitiative ;)50 led the Court to 

find that the facially-neutral measure was, in reality, a racial classification subject 

to the most searching judicial scrutiny. Id at 485. In the words ofthe Court, "It is 

beyond dispute...that.the initiative was enacted 'because ot:' Dot merely 'in spite 

ot:' its adverse effects upon busing for integration." Id at 471. As in Hunte;', the 

Supreme Court concluded that, viewed in this light, Initiative 350 violated the 14th 

Amendment-.. 

26 
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Before the Court applies ,these precedents to the case at bar, it Dotes that 

Proposition 209 shares several characteristics With the measures struck down in 

Hunter and Seattle. All three initiatives are facially neutral. All three grew from' 

controversial effortS aimed at rolling back legislative gains that were intended as 

remedies for historical discrimination suffered by particular groups. Perhaps most 

importantly, in the wake of all three measures, those seeking to reenact such 

remedies could no longer use the same political mechanisms that had been 

available prior to the pass~ge oftbe enactments. 

As plaintiffs themselves concede, however, one difference between Seattle 

and Hunter and the matter at bar is readily apparent: Seattle and Hunter 

exclusively address racial issues,21, whereas Proposition 209 addresses both race 

and gender preferences. Defendants urge this Court not to import the Supreme 

Court's Seattle and Hunter reasoning into the context ofgender. 

The Supreme Court "has repeatedly recognized that neither federal nor state 

government acts compatibly with the equal proteCtion principle when a l,aw or 

official policy denies to women, simply because they are women, full citizenship 

status." United States v. Virginia, 116 S. Ct at 227S. Because "our Nation has had 

a long and unfortunate history of sex discrimination," equal protection 

jurisprudence requires that gender classifications must survive heightened judicial 

scrutiny. J.E.B. v. Alabama ex rei T.B.• SI1 U.S. 127, 114 S. Ct. 1419, 1425 

(1994) (quoting Frontiero v. Richardson. 411 U.S. 677~ ~84 (1973». Gender and ' 

racial classifications, however, do not receive identical treatment ~cler the Equal 

Protection Clause; to date, the Supreme Court has reserved strict scrutiny for racial 

classifications. United States v. VilJinfa, 116 S. Ct at 2275 ~6. GeDder 
.' .~ ...... 

. 11 The referendum at issue in Hunter also burdened the interests'of.religio!JS 
minorities, see 393'U.S. at 386, but the Supreme Court's analysis of§ 137 focused 
primarily on its racial component. seeid. ,at 391. . 
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1 classifications. meanwhile, are subject to less stringent intermediate scrutiny 


2 review.Id at 2274. 


3 The differing levels ofjudicial scrutiny accorded race and gender 


" classifications, however. do not render the reasoning ofSeatlle and Hunter 


inappropriate in the context ofgender. on the contrary. the doctrinal ,approach of 

6 those cases is wholly consonant with the heightened scrutiny applicable to gender 

7 classifications. When a measure is chalIengedunder the Equal Protection Clause, a 

8 court is required, as a threshold matter, to determine whether the challenged 

9 measure contains a race or gender classification. See Adorand Constructors, Inc. v. 

Pena, 115 S. Ct. 2097, 2105 (1995) (noting that presence ofa race classification 

11 made the Arlington Heights intent analysis unnecessary); Personnel Adm 'r. of . 	 . - . . .. 

12 Mass. v. Feeney, 442 U.S. 256, 273-74 (1979) (noting different equal protection 

13 analysis when no explicit gender classification is present). It is this threshold 

14 question that the Seattle·Hunter analysis is meant to answer. Only after concluding 

' that a racial classification was involved did the Supreme Court in Seattle and 

16 Hunter proceed to subject the challenged enactments to strict scrutiny. Seattle, 458 

17 U.S. at 485; Hunter, 393 U.S. at 391·92. In the gender context, similarly, a court 

18 should first apply the Seattle-Hunter analysis to determine whether a gender 

19 classification exists, and then apply the appropriate intermediate equal protection 

scrutiny. It is precisely by applying the Seattle..HunJer doctrine in cases involving 

" 	21 gender that a court fulfills its obligation to scrutinize gender classifications 

22 carefully. 

23 Irrespective ofthe applicability of tile rationale ofSeanle 8Jid Hunter to 

24 gender; defendants maintain that the present case 4 not controlled by these 

precedents. Simply put. the defendants insist ~t because this ease i3 different in 

26 kind from 'Seattle and Hunter, the SeQtde..Hunte"doc~~.is wholly irrelevant. ' 

2i First. defendants argue that Proposition209t uDlike'tlieWashinSton and ... .".... 
28 Akron initiatives, expressly prohibits classifications b8sed on race and gender, and 

.. ' 
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thus cannot be rea4 to create su~h classifications. Defendants essentially ask this ' 

Cowt to read the plain language ofPropositi~n 209, which concededlycont8.ms no 

. classification 'on its face, and go no further. While it would certainly streamline the 

u.quiry, this approach is expressly disapproved in Hunter and Seattle. Despite the 

facial neutrality of the challenged enactments in both of those cases, the Supreme 

Cowt looked beyond the plain language ofthe measure in question and inquired 

whether. "in reality, the burden imposed by [the] arrangement necessarily falls on 

the minority." Seatlle. 458 U.S. at 468 (emphasis added, internal quotations 

omitted); see also Hunter. 393 U.S. at 391.22 

Defendants' argument, moreover, asks this Cowt to overlook the central 

"pUrpose of~e Seattle-Hunter doctrine: to detemiine whether faCially neut:nll 

enactments in reality rest on "distinctions based on race" or gender. Seallle. 458 

U.S. at 485. Defendants cannQt use Proposition 209's facial neutrality as a shield 

against the application of the Seattle-Hunter analysis; it is precisely the measure's 

facial neutrality that makes application of those cases appropriate. Compare id 

(applying Hunter to find that a facially neutral measure ,operated as a racial 

classification) with Craw/orc(458 U.S. at 539 (applying the Hunter analysis to 

fmd that a facially neutral measure did not embody a racial classification). 

Defendants have simply mistaken the' starting point ofthe equal protection analysis 

with its ending point 

Defendants next attempt to distinguish the Seattle and Hunter cases by 
, 


shifting the focus ofthe inquiry from the ~tiatives themselves to the Jegislative 


efforts they effectively bar. From this standpoint, the defendants make two 


22 Defendants' very argument, moreover, w.s"befbre the Supreme Court in 
Seattle; As lustice PoweD pomts out in his Seattle dissent, 458 U.S. at 491 n.S, ludge 
Wright, di.sseming in the N'mth Circuit opinion in Seattle, concluded that "Initiative 350 
does not treat Persons differently on the basis o(race.\t Seattle Sch. DI#. NO.1 •• 
Washington. 633 F.2d 1338, 1351 (9th Cir.1980) (Wright, 1.. dissenting). This conclusiOll 
did nofwin die approval ofthe Supreme Court, however. which aflb:med the N'mth C'U'CUit 
majority. 
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" 

. 


.arguments that are variations on a single theme to distinguish Se'!ttl~ and Hunter 

from the case at hand. 

In the first argument, defendants contend that neither the mandatory busing 

programs barred by Initiative 350 nor ~e fair housing legislation barred by 

Akron's § 137 placed a burden upon the equal protection rights ofnon.nUn(\!ities. 

Defendants insist that Proposition 209, in contrast, would outlaw preferences that 

by theiI: very nature inflict injury on nonminorities. See Adarand, 116 S. Ct at 

2114 ("[W]henever the go~emment treats any person unequally because of his or 


her race, that person has suffered an injury.... "); Wygant v. Jackson Bd ofEduc., 


. 476 U.S. 267, 280-83 (1986) (opinion of Powell, J.) (discussing the burden placed 


.on norurunoritiesby affirmative action programs aimed at remedying past 

discrimination). On this theory, Proposition 209 is distinguishable from the 

initiatives in Seattle and Hunter because it only interferes 'With "zero-sum" 

antidiscrimination efforts-those that help minorities, but do so at the expense of . 

nonminorities. 

The second argument focuses on the judicial scrutiny that attends. the efforts . 

banned by the challenged initiatives. According to defendants, the'affirmative 

action efforts prohibited by Proposition 209 arc, under existing 14th Amendment 

principles, themselves constitutionally suspect and subject to heightened scrutiny~ 

See Adarand, 115 S. Ct at 2117. The fair housing ordinance and the busing 

programs that were overturned by the initiatives in Seattle and Hunter, defendants 

argue, did not themselves trigger heightened equal protection scrutiny. 

Defendants' proposed distinctions, although not implausible on their face, 

both fail for the same reason; nothing in Seattle or Hunter suggests that the 

Supreme Court holdings turned on these features ofthe challenged amendments.23 

D The COI}l1 also Dotes tha! the defendants have Dot cited any authority 
addreSsing W&ethcf men suffer an equal protection injury ofthe sort set forth in Adarand, 

, (continued...) 
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If the application of the Seattle-Hunler doctrine to Initiative 350 turned. on whether . 	 " 

or not Seattle's mandatory busing plan could be characterized as "zero-sum.." as . 
, 	 ' 

the, defendants contend, the Supreme Court would presumably have addressed this 

difficult threshold issue. The opinion in, Seattle, however, applied Hunter withom, 

examining whether mandatory busing pn:Sented a "zero-sum" scenario.:U ' 

Similarly, the Supreme Court in Seattle expressly declined to reach the question or 

what level of equal protection scrutiny was applicable to Seattle's busing plan. 

, Sealtle.,458 U.s; at 472 n.15. Consequently, defendants' contention that Seattle's 

bolding turns on the scrutiny applicable to Seattle's busing program is 

unpersuaslve. 

Defendants' view of Initiative 350, moreover, overlooks the raging 


controversy that surrounded the issue or mandatory busing in 1978 and that 


constituted the backdrop for the Supreme Court's decision in Seattle. See Seattle 


Sch. Dist. No. I v. Washington, 473 F. Supp. 996, 1005.. 10 (W.D.Wash. 1979), 


afFd, 633 F.2d 1338 (9th Cit. 1980), afFd, 458 U.S. 457 (1982) (findings 


regarding the political controversy surrounding Seattle's busing efforts). It is 


evidentthat many who supported Initiative 350 felt that Seattle's busing plan 


,	,benefited minority students at the expense of the majority. This is bome out by the 

fact that shortly-after the implementation ofthe plan, four school board members 

who supported the plan narrowly avoided recall Seattle, 458 U.S. at 460 al. As a 

ZS(...continued) 

lIS S. Ct at 2114, when a governmental body adopts a gendez-conscious aflirmative 

action program. 


2. The Court also notes that the language ofProposition 209 itsel.fundermineS 
defendants' proposed "zero-sum" distinction. Defen~ urge that Seattle oUght not 
apply where the chalJenged measure interferes only with "zero-sum" antidiscrimination 
efforts. By itS terms. however, Proposition 209 prohibits all race and gender preferences. 
not merely those 'that operate in a "zero-sum" fashion. Consequently. Proposition 209'. 
reach may extend beyond mere "zerQ-sum'" antidiscrimination efforts. Put another way. 
Proposition 209 itSelfappears to be oblivious to the very distinction urged by defendants ' 
on its beha1£ 

: 
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. result. defendants· conclusion that the busing plan in Seattle did not burden 

majority interests is, at best, both factually and legally ambiguous. Id at495 n.9 

(powen. 1., dissenting) (suggesting that busing aimed at desegregation might, in 
..' . 

fact, be viewed as burdensome to nQnminority students). 

Finally, defendants' focus on the particular legislation barred by Initiative 

350. Akron's § 137, and Proposition 209. rather than on the initiatives themSelves, 

suffers from a more fundamental flaw. ACCepting defendants' arguments would 

essentially requlre that this Court read Seattle and Hunter as cases about the limits 

on state-sponsored remedies for past discrimination. This is the inevitable 

. . conclusion that emerges from a primary focus on the legislation blocked., rather 

than on the blocking intiative. As this Court has pointed out. however, the instant 

case. as well as Seattle and Hunter. are more appropriately understood as cases 

about access to the political process. 

Because the Seattle-Hunter doctrine is designed to determine whether 

facially neutral enac1ments single out race and geilder issUes for unique political 

burdens, and thus are suspect classifications, defendantst efforts to distinguish 

Seattle and Hunter must fail. If: in reality, Proposition 209 does not single out a 

racial or gender issue for unfavorable treatment in the political process, the 

initiative will emerge from the Seattle-Hunter analysis unscathed. See Crawford, 

,458 U.S. at 539 (simple repeal ofantidiscrimination law raises ~o equal protection 

concern). It: on the other hand, Proposition 209'5 facial "neutrality masks a racial 

or gender classification, the Equal Protecti~n Cl~use requires that the measure be 
~ • a ., 

subjected to heightened scrutiny. See Seattle, 458 U.S. at 485. It'is to this inquiIy 

that this Court now tums.2S 

2S Counsel for defendants at oral argument suggested that, te) the extent the 
present Supreme Court might not embrace the rationaJe of Seattle and Hunter, this Court 

. is not bound by those opinion.s~ The Court does not so interpret the law, and thus declines 
to adopt defendants' argument. It is not for this Court to decide whether the Supreme 

. (continued...) 
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2. Application of the Seattle-Hunler Doctrine 

The Seallie opinion sets out the ~ework for analysis: ifan "initiative 

removes the authority to address a racial problem-and only a racial 

problem-from the existing decisionmaking body, in such a way as to burden 

minority interests," it must be examined for equal protection purposes as if it were 

a racial classification. ld Keeping the ~arlier discussion regarding the extension of 

this analysis to the gender context in mind, the Court applies the Seallie test to 

Proposition 209~ 
. 

a. Racial Focus 

, Just as the Supreme Court did in Seallle~ this Court begins its analysis by 

asking whether Proposition 209,.despite its facial neutrality, singles out an issue of 

special interest to minorities or women. and thus has a "racial [or gender] focus," 

Id at 474. 

In concluding that Initiative 350 had a racial foeus. the Supreme Court 

relied in part on the perceptions of Washington voters, The Court found.that 

despite Initiative 350·s neutral language, proponents of the measure assured voters , 

, that it would affect only racial busing. Id at 471. Given the natW'e ofthe political 

campaign that sUrrounded its passage and the ·measuret s practical effect, the 

Supreme Court had no difficulty joining the District Court and Court of Appeals in 
. . 

concl~ding that Initiative 350 was "effectively drawn for racial purposes," Id 

The record likewise suggests that the campaign fo~ Proposition 209 had a 

, racIal and gender focus. As described mthe Findings ofFlCt,'the independent 

LAO, as well as the supporters and opponents ofProposition 209, characterized 

Proposition 209 as a referendum on race- and gender-conscious affirmative action. 
.. 

U(...continued) 
Court might overturn its prmous rulings. See Rodriguez tie QuiJas v. $Marson!Ainerlcan 
Expreis.lnc.; 490 U.S. 477.484 (1989) (lower court mustfoDow Supreme Court 
precedent until it is overtumed). 
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Named defendant Governor Pe.te Wilson himself signed the Argument in Favor 

.statement, which opens with the following: 

THE RIGHT THING TO DO! . 
A generation ago, we did it right. We passed civil riahts laws to 
prohibit discrimination. But special interests hijackea the civil rights 
movement. Instead of~quality. governments imposed quotas,
preferences, and set-asides. . . 

Pis. Exh. 2. lust as the voters ofWashington perceived Initiative 350 as a 

referendum on busing, the evidence presently before the Court indicates that 

people of California viewed Proposition 209 as a-referendum on affirmative 

action. 

The Supreme Court, in evaluating whether Initiatiye 350 had a racial focus, 

also considered the enactment's practical effect. In SeattieJ despite Initiative 3S0Js 

non-racial language regulating student transportation., the practical effect ofthe 

measure was to prohibit only busing for racial integration., while leaving school 

districts free to employ b\}Sing for other pwposes. Seattle, 458 U.S. at 474-75. 

Similarly, while Proposition 209's general language b~g discrimination merely 

duplicates existing state and federal law, and thus does not materially alter existing 

state practices, Proposition 209's prohibition on preferences Will have a practical 

effect on existing programs. The California Legislative Analyst, for example, 
, .' 

concluded that Proposition 209's ban on race and gender preferences would , 

eliminate existing state and local race- and gender-con.seious)affirmative action' 

efforts in contracting, employment, an~ education. PIs. Exh. 2. The defendants, 

moreover, despite repeated questioning by plaintiffs and the Court, have not yet 

identified a single existing program., other than race- apd gender-conscious 

affinnative action programs, that would be affected by Proposition 209.26 . 

26 Coupsel for defendant-intervenor CADP suggested at oral argument that theR 
may be municipal programs granting preferences to certain ethnic sroups that might be 
barred by Proposition 209. Aside froni counsel's oral representation. boweVer~ the Court 
has nothing oD the record from which to conclude that Proposition 209 has a substantial 

. (continued..) 
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While aU parties concede.that Proposition 209, at the very least, will 
. 

prohibit race- an'd gender-conscious affirmative action efforts, it is equally plain 

that preferences unrelated to race and gender remain unaffected by Proposition 

209. The University of California, for,example, remains !reeafter Proposition 209 

to continue its practice of considering in its admissions decisions "California 

residence... , physical and learning disabilities, educational disadvantage, family 

income! and whether a student comes from a two-parent or single~parent family, is 

frrst-generationcollege bound or has special talents (for example, artistic or 

athletic ability) or expeiiences." Young Dec!. 113. Thus, the primary practical 

effect of Proposition 209 is to eliminate existing governmental race- and gender

conscious affinnative·action programs in contracting; education.; and employment 

and prohibit their creation in the future, while leaving governmental entities free to 

employ preferences based on any criteria other than race or gender. 

The opinion in Seattle, after concluding that the practical effect of Initiative 

350 was to prohibit racial busin~ addressed whether racial busing was an issue of 

special interest to minorities. Satisfied that Proposition 209 singles out race-and 

gender--conScioUs affirmative action, the Court tuJns to a similar question: is 

affinnative action an issue ofspecial interest to minorities and women? The Court 

finds that the record fully supports plaintiffs' contention that state-sponsored race

and gender--conscious affirmative action "inures primarily to the benefit of the 

. minonty, and is designed for that purpose." Seattle, 458 U.~. at,472. As discussed 

in the Findulgs or'Fact, plaintiffs have produced extensive evidence documenting 

the dramatic effect that affirmative action has had on the opportunities available to 

minorities and women in public contracting, employment, and education. 

• ,2I5(...continued) 
impact beyond the race- and gender-con.sciouS affirmative action context. 
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1 Defendant-intervenor CADP stresses chat, in recent y~f the effectiveness 

2 and wisdom of race- and gender-conscjous aftiimative action programs have been 

3 caped int~ question. In particular, CADP notes that as California becomes 

" increasingly heterogeneous. affirmative ,action programs designed to benefit one 

, racial minority ,can actually harm the interests ofanother raci~ minority. This 

6 insight, however, has no bearing on the "racial focus" inquiry mandated by Seattle. 

7 The fact that African Americans and whites could be found on both sides ofthe 
, , 

8 busing debate in that c~e did not prevent the Supreme Court from concluding that 

9 Initiative 350 addressed a racial issue. Id at 472 (noting that '"Negroes and whites 

may be cOWlted among both the supporters and the opponents ofInitiative 350").' 

11 In any event, the "racial focus" inquiry set down in Seattle does not depend 

12 on the wisdom or efficacy of any particular affirmative action program. "In the 

13 absence of a constitutional violation, the desirability and efficacy" ofrace- and 

14 gender-conscious ~umative action "are matters to be resolved through the 

political process." Id at 474. Rather, the question posed by Seattle is w~ether the 

16 issue in question is generally perceived as one ofspecial interest to minorities and 

t 7 women, and if the issue has been singled out for unfavorable political treatment 

18 As the Supreme Court held in Seattle, an enactment is unconstitutional ifit 

, t 9 "removes the authority to ~ddress a racial problem-,and only a racial 

problem-from the existing decisionmaking body, in such a way as to burden 

21 minority interests." ld (emphasis added). This Court has no trouble concluding 

,22 that affirmative action is appropriately understood as "racial problem" and, 

23 similarly, a "gender problem" in the sense meant by the Supreme Court.ld {"For 

2.{ present purposes, it is e,nougb that minorities may consider busing for integration 

to be legislation that is in their interestj 

26 For the foregoing reasons, the Court is satisfied that pJaintiffs h&ve 
, , 

2; demonstrated that Proposition 209 "was enacted 'because ot:fnot merely 'in spite
.,.,. .. . , 

28 
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ot:' its adverse effects upon" affirmative action, and thus that the measure was 


effectively drawn for racial purposes.21 Id at 471. 


b. Restructuring the Political ProceSs 

The Court next must ask whether Proposition 209 restructures the political 

process to the detriment ofthe interests ofminorities and women. 

The Supreme Court in Seattle addressed this issue by COIJlparing the. 

political burden faced by those seeking race...basedbusing with the burden faced by 

those seeking·student.assi~ent policies for nonracial reasons. Prior to the· 

passage of Iriitiative 350, the state left virtually all matters of education policy, 

including busing to achieve integration, to local school boards. Id at 477·82. The 

Court found that. after Initiative 350, "{t]hose favoring the elimination ofde jQcto 

.. school segregation now must seek relief from the state legislature, or from the:' 

statewide electorate." Id at 474. Those interested in busing for other purposes, in 

contrast. could continue to petition their local school boards for such programs. 

The Court concluded that this restructuring of political authority imposed a 

"comparative burden...on minority participation in the p~litical process." Id at . 

480 a23. 

In evaluating Proposition 209, this Court employs the same comparative 

approach utilized in Seattle. The defendants here concede that prior to. Proposition 

209, those seeking preferences-whether based on race, gender, disability, veteran 

status, economic disadvantage, age, residency, or any other basi~in public 

contracting. employment. and education could directly petition their state' and local 

governmental entities for such preferential treatment After the enactment of 

21 In ~ fiDdin& the Court d~ not pass on wbether any discriminatory intent lay 
behind the adoption ofProposition 209. The Supreme Court in Seattle made it plain that 
suchan inquiry is not required under the Seattle·Hunter analysis. 458 U.S. at 484-86. The 
CoUrt nevertheless notes that the Supreme Court in Seattle also suggested that any 
measure that ran afoul ofthe Seattle-Hunter analysis "inevitably raises dangers of 
impermissible motivation." Id at 486 n.30. 
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1 Proposition 209. those seeking race- andgender-conscious affirmative action must 

2 flrst mount a statewide campaign to amend the state conStitution. while those ' 

3 seeking preferential treatDient on all other grounds need not surmount any new 

4 political hurdle. 

, The record compiled by plaintiffs indicates that this changed political 

6 landscape imposes a substantial burden on the interests ofwomen and minorities. 

7 The Coalition, for example. has been ins1IUmental in persuading the City and 

8 County ofSan Francisco ("San Francisco") to adopt contracting ordinances that 

9 include race- and gende'r-conscious provisions designed to remedy the city's 

history of discrimination in contracting ("MWBE Ordinance").21 Since the 


11 adoption of the MWBE Ordinan~e, the Coalition has continued to support the 


,	12 program. penodically proposing modifications designed to enh~~e its 

13 'effectiveness and ensure its conformity with federal and state Iaw.2P 

14 After Proposition 209. the doors ofSan Francisco government are closed to 

groups like the Coalition. The Coalition thus faces not only the prospect ,that San 

16 Francisco's MBWE Ordinance might fall to a court challenge brought under 

17 

18 

19 

11 The MWBE Ordinance is codified at San Francisco Administrative Code § 120 
and has been the subject ofextensive litigation in this Court. Set, e.g., F.w. Spencer tl

21 Son, Inc., v. City and County 0/San Francisco, C95-4242 TEH; AssociattdGIrL 

Contractors v. City andCounty 0/San Francisco, 748 F. Supp.•443' (N.D. Cal. 1990),22 alf'd, 950F.2d 1401 (9th CU'. 1991). cerL d8nild, 503 U.S. 98S (1992). 

23 
2t As CADP notes, the Equal Protection Clause itseIfimposes a considerable 

24 	 burden'on governmental entities seeking to adopte race- and gender-consclous affirmative 
action programs, and thus indirectly places a considerable burden on organizations like the ' 
Coalition that lobby for such programs. See AssociatedGIrL Contractors. 950 F.2d at 

26 1413·18 (after examining San Francisco's MWBE Ordinance using exactins equal 

'protection scrutiny. holding that the ordinance does not offend the 14th Amendment).


,2; What the Equal Protection Clause does not do, however. is force orgaIJizations like the 
Coalition to tiilce their petition to Wa new and remotettlevel ofgovemment, Is,does 28 Proposition 209. 
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Proposition 209. JO but also must embark on astatewid~ campaign to repeal or 

amend Proposition 209 if they are to enact any similar legislation in 'the future. As 
. . 

detailed in the Findings ofFact, the evidence before the CDurt indicates that this 

additional political hUrdle is a high one: the Coalition would need to collect 
.. ' 

approximately 700.000 valid signatures to qualify an initiative. and then would 

have to mount an expensive statewide media campaign to persuade voters to vote 

in its favor at the polls. This political bUrden stands' in stark contrast to the local 

effort the Coalition faced prior to the passage of Proposition 209. 

The example of San Francisco's MWBE Ordinance also demonstrates that 

Proposition 209. like Initiative 350, burdens minority interests by indiscriminately 

eliminating even progralns that do not arouse popular opposition. Despite 

Proposition 209's statewide VictoIj', the voters of-San Fra:nciscO opposed theY. 

measure by a margin of 70.5% to 29.4%.31.In the words ofthe Supreme Court, 

In such situations the initiative makes the enactment ofracially
beneficiallegisJation difficult, though the particular program
iilvolved migllt not have inspired opposition bad it been Promulgated
througq the usual legislative processes used for comparable . 
legislation. This imposes direct and undeniable buraens on minority
interests. 

Seattle, 458 U.S. at 483-84 (internal footno~e omitted); see also HunteI', 393 U.S. 

at 395-96 (n9ting that § 137 h3.s its real impact only where fair housing ordinances 

do not arouse opposition, because truly controversial measures would presumably 

be repealed via the existing referendum procedure). 

In response to plaintiffs' showing regarding political burden, defendants 

insist that Proposition 209 in.no way reorders the political process with respect to 

race and gender preferences. In their view, the proper forum for addressing 

)0 San Francisco admits that legal challeng~ to its :MWBE Ordinancebased on 
Proposition 299 ~c imminent. The Coun expresses no opinion on the merits ofsuch a 
claim, should ii ultimately be pressed by a party to this or any other ... . 

-.'1 The Court takes judicia! DOtice ofthese figures. &e San Franclsco Elections 
Commission eJection summary. available at http://www.ci.sf.causlelectionlupdate.htm. 

... 
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fundamental issues regarding individual rights has always been the state 

constitution, and Proposition ~09 merely modifies the existing constitutional 

guarantee ofequal treatment at the appropriate governmental level. 

This argument has substantial merit with respect to Proposition 209's broad 

antidiscrimination provision-the general ban on invidious race and gender 

discrimination is certainly a matter ofconstitutional decisionmaking; As the Court 

has pO.inted out, however, it is Proposition 209's ban on preferences, not its 

general ban on discrimination, that is the focus ofthe instant suit In this narrower 

contex~ defendaD.ts' arguinent falls short. Prior to the passage of Proposition 209, 

the discretion to adopt constitutionally':permissible race- and gender-conscious 

affirmative action programs was, as defendants' counsel conceded at oral 

argument, lodged with state and local government entities, not reserved at the· 

- constitutional level. 

Moreover, the Supreme Court explicitly rejected defendants' argument in 

Seatlle. In that case, Washington argued-that it exercised plenary power over 

matters concerning public education, and that Initiative 350's ban on racial busing 

should thus be understood as change in policy by the bocfi ordinarily charged with 

policymaking discretio~ Seallle, 458 U.S. at 475-76. In rejecting this view, the 

Supreme Court emphasized that the issue was ~ot whether the state had the power 

to ban race-based busing, but rather whether it had "exercised its power in such a_ 

way as to place special, and therefore impermissible, burdens on mic.,rity 

interests." Id at 476 n.18. Similarly, in the instant case ~~ -one challenges 

California's power to modify its basic constitutional guarantees of individual 

rights. -The "single narrow question" before this Court is whether the state has 

exercised that POy.'u in a manner that violates the 14th Amendment Jd 

The foreg~ing discussion also addresses'defendants' contention that the 

present case is controlled by the Supreme Court's decision in Crawford v. Board 

- ofEd;~atIO~t 458 u.s; 527 (1982), which was handed down on the same day as 
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Seattle. That case involved a California constitutional amendment. Proposition '1, 
. 	 ' 

.	that the voters enacted in 1979. Proposition I aligned the authoritY of state coprts 

to that of the· federal courts with respect to court-ordered racial busing. In . 

, reviewing this initiative., the Supreme.Court held that it merely repealed the prior 

constitutional language that had been interpreted to grant state courts more 

flexibility in ordering busing than was possessed by federal courts. Id at 539. The 

Supreme Court further found that the repeal did not distort the political 

process-in the Supreme.Court's view. what the people ofCalifomia gave via the 

constitution, they chose to repeal via the same mechanism. Id at 541; id at 547 

(Blackmun, J.• concurring). Local school boards, which had been free to adopt 

certain busing programs aimed at desegregation, remained free after Proposition 1 . 

to adopt such programs.32 Id at 535-536 (noting that this feature ofProposition 1 

distinguished it from the initiative in Seatt!e). 

As should be clear from the earlier discussion, the present case is 

dramatically different from Crawford First, Proposition 209 cannot be, 

characterized as a mere repeal. Proposition 209. by its terms. not only repeals all 

existing state and local affirmative action programs. but also prohibits the adoption 

of such programs in the future. In so.doing, Proposition 209 displaces authority 

with respect to a race and gender issue to "a new and remote level ofgovernment." 

Seattle, 458 U.S. at 483. and thus reorders the political process to the detriment of 

. women and minorities. Hence, rather than supporting defendants' position, 

Crawford underscores the troubling features ofProposition 209. 

,Because the Court finds. based on the foregoing. that Proposition 209 


singles out an issue ofspecial concern to miDorities and women-rice- and 


gender-conscious'affirmative action-and alters the political process solely with 


. . 	 .~ 

n A number ofsuch voluntarily adopted desegregation progi'ains, in fact, may well 
be thieatened by Proposition 209. See Pis. Exh. 8 (Los Angeles Unified School District, 
Fingertip Facts: Student Integration Services, 1995·96. Reference Guide No. 10 (Rev.». 
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respect to this issue, it concludes that the initiative "plainly rests on distinctions 

based on race." Jd at 48S (internal quotes omitted). 

c. Relptened ScrutIny 

Where a governmental enactment rests on a racial or gender classification, a 

court must,expose it to "a most searching examination." Adarand. lIS S. Ct at 

2111 (quoting Wygant, 476 U.S. at 273 (opinion of Powell, I.». In examining race 

and gender classifications, however, the Supreme Court has employed two 

different standards, reserving $e most exacting judicial scrutiny for situations 

involVing race." United States v. Virginia, 116 S. Ct at 2275 n.6. Because this 

Coun finds that Proposition 209 fails to survive the lesser scrutiny due its inherent 

gender classificatio~ it need not apply the more stringent strict scrutiny test:W 

In applying the intermediate scrutiny test appropriate to gender 

classifications, the Court is mindful of the Supreme Counts recent cases in this 

area. See United States v. Virginia, supra; J.E.B. v. Alabama ex reI. T.B., supra. 

II the Supreme Court has never squarely decided whether classifications based oD 
gender are inherently suspect and thus deserving ofstrict scrutiny review. The rule drawn 
from the cases is that gender classifications must survive at least intermediate sautiny. See 
United States v. Virginia, 116 S. Ct. 2264, 227S (1996) (gender classifications must clear 
"at least" intermediate scrutiny); J.KB. v. Alabama n rel T.B., 114 S. Ct. 1419. 142S 0.6 
(1994) (Court "need not decide whether classifications based on gender are inherently 
suspect"); Harris v. Forldift Systems, Inc., 114 S. Ct 367, 373 (1993) (Ginsburg. J., 
conc:urrlng) (noting that "it remains an open question whether classifications based on 
gender are inherently suspect") (citations aDd internal quotes omitted). Because 
Proposition 209 fi.i1s to survive intermediate scnrtiny, this Court ,need not decide whether . 
gender classifications are inherently suspea. 

:w Other courts have suggested that Seattle and H~nter can"be explained as cases 
involving the fundamental right ofall citizens to participate equally in the political process. 
See. e.g., Evans v. Romer, 8S4 P.2d 1270, 1279-82 (Colo. 1993). aff'don othergrOllTlfb, 
116 S. Ct 1620 (i996). On this theory, anilaw that inftioged this fundamental right 
would be subjedto strict $CNtiny, regardless ofthe race or gender focus ofthe 
enactmeat. This Court's application ofintermediate scrutiny to.the gender classification 
inherent in Proposition 209 is not meant as a rejection ofthe fundamental rights approach. 

: Rather; because tlie parties have not argued this issue, the Court expressly declines to pass 
on the merits ofthis theory. . 

'. 
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According to the Supreme Court, "Today's skeptical scrutiny of official action 

denying rights or opportunities based on sex responds to volumes ofhistory." 

United Stales v. Vir~nia, .116 S. Ct ~t 2274. In' order to survive this scrutin;, ~ 
gender classification must be supported by an "exceedingly persuasive 

justification." ld at 227S. The state has the burden of showing that the challenged 

classification "serves important governmental objectives" andthat the means 

employed are "substantially related to the achievement of those objectives." ld 

in applying this demanding test, the Court asks a simple question: what 

important governmental interest is served by reordering the political process to the 

detriment of women's interests? With respect to this question, the defendants have 

not shouldered their burden, Defendants first suggest that Proposition 209 senies ' 

theimportaht state interest of ending cliscriIIilitationon the basis of race and .' 

gender. While undoubtedly important, however, this state interest is a non-sequitor 

with respect to Proposition 209. The Court fails to see how this purported interest 

is related to, much less justifies, the nonneutral reordering of the politic~ process . 

that is at issue in this case. As Seattle and Hunter make clear. it is not Proposition 

209's prohibition on affirmative action that raises equal protection concerns; 

rather, it is the reordering ofthe political process that triggers exacting juclicial 

scrutiny. Defendants have not identified any feature of the prior political process 

that was discriminatory, and thus their invocation ofa state interest in eliminating 

discrimination cannot justify the nonneutral reordering ofthat process. 

The defendants also suggest that Proposition 209 serves an important state 

interest in avoiding liability under the 14th AmendIJlent for affirmative action 

program~ that have not yet been tested in court. As an initial matter, the Court 

notes that defendants have cited no C8$es suggesting that a state's abuadance of 

caution can, by itself: constitute an important interest that would justify a gender 

classification. Even assuming that such an interest couldjustify a'gender' 

classifieation, Proposition 209 is a hopelessly overbroad means to that end. 
, . 
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Proposition 209, far from being limited to affiImative action programs 

implemented by State agencies that have not been tested in court, prohibits all 

preferences, whether at the state or municipalleveI. and whether tested or untested 

in court~ 

3. Conclusion 

. The Court turns finally to defendants' reductio adabsurdum attack on the . 

plaintiffst equal protection argument Defendants submit that the Seattle and 

Hunter cases cannot be read to invalidate Proposition 209, because such a reading 

. would necessarily lead to an absurd reordering ofthe relationship between states 

and subordinate local government units. AccOrding to this argument, if the Court 

accepts plaintiffs' position, such a holding would, in effect,.pennit local 

govermental bodies to preempt state authority on any racial or gender issue, at 

least where the local entity has acted to confer a benefit on minorities or women. 

In making this argument, defendants rely primarily on concems expressed 

by Justice Powell in his dissenting opinion in Sealtle. 4S8 U.S. at 494-9S, 498 

n.14. As the majority in that case pointed out, however, the difficult'dilemma 

. posed by Justice Powell was not presented by Initiative 3S0./d at 480 n.23. 

Similarly, the dilemma posed by defendants does not follow from plamtiffst equal 

protection claim in the instant case. Nothirig about plaintiffs' argument requires 

that the state ofCalifornia be forever barred from addressing a race~ or gender

conscious affinnative action program where a local authority ~ acted first The 

Sealtle~!lunter doctrine merely regulates the manner ofany state intervention, 
, " 

preventing the state from nonneutrally reo!dering the political process to burden 

the interestS of.o:Unorities or women. A state, for example,remains free to 

restructui'e the political process in a neutr81 manner, even where such a change 

indirectly burdens the political participation ofwomen and minorities. A state may 

also intercede where it caD articulate ajustification that survives equal protection 
..... 


scrutiny. What a state may not do, according to the Seattle-Hunter doctrine, is 

.. 
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. 


single out an issue ofspecial interest to minorities and women. and require that 
. .. 

such legislation run a unique political gauntlet . 
. . 

Plaintiffs' argument does not require that, once supporters ofrace- and 

gender-conscious affinnative action have suceeded at the ballot box, their victory 

c~ never be undone. Nothing in the Constitution requires that the political system . . 
guarantee victory to those who suppo~ affirmative action. The body that enacts an 

affumative action measure is free, ofcourse, to repeal, it" See Crawford, 458 U.S. 

at 539. In sho~ those who 'support race- and gender-conscious affirmative action· 

must compete within the neutral rules of the political process-the 14th 

Amendment expects that in the democratic struggle, the interests of minorities and 

women Will sometirries previll~ and will sometimes be defeated. See Hunter, 393 . 

U.S. at 394 (Harlan, J., concurring) (noting that neutral rules structuriitg the ... 

political process "will sometlmes operate in favor ofone faction; sometimes in 

favor of another"). 

Once those who support race- and gender-conscious affirmative ~ction 

prevail at one level ofgovernment, however, the Equal Protection Clause will not. 

tolerate an effort by the vanquished parties to alter the rules of the game-solely 

with respect to this single issue-so as to secUre a reversal offortunes. Plaintiffs 

have borne their burden ofshowing that Proposition 209, by removing authority 

over race- and gender-conscious affirmative action to "a new and remote" level of 

government, has precisely such an effect. Such a reordering ofthe political process 

is tantamount to vote dilution in the most literal sense: the relevant voting pool is 

effectively expanded until the prior victory is undone. Cf, Gomillion v. Light/ool, 

JS .The University ofCalifomia, for example, has acted on its own accord to . 
discontinue the use ofrace and gender preferences in admissions, contracting. and 
employment decisions. Pis. Exh. 11 (discussing Ilegents Resolutions SP·1 and SP.2). 
Governor W&1son has also issued an executive order repealing race- aildgender-conscious 
affirmaUve action programs under his immediale control. Defendants' Request for Judicial 
Notice, :exh. 2 (Executive Order W·124-95, June 1.1995). 

' . 
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. . 

364 U.S. 339 (1960) (holding that a state may Dot impair the,voting rights of 

minorities under the guise of reapportionment). Where such a political 

restructuring is aimed at a subject ofparticular interest to minorities and women, it 

is particularly problematic, and the EqU:al Protection Clause demands that it be 

subject:d to heightened judicial scrutiny. "A law declaring that in ge~eral it shall . 

be more difficult for one group ofcitizens than for all others to seek aid from -the. 

goveIllJl?ent is itself a denial of equal protection in the most literal sense." Romer 

v. Evans, 116 S~ Ct. 1620, 1628 (1996). 

For the reasons set forth above, the Court finds that plaintiffs have 

demonstrated a probablity of success on the merits of their equal protection claim. 

B. Likelihood of Success on Plaintiffs' Preemption Claims 

I. Introduction 

Plaintiffs assert that Proposition 209 violates the Supremacy Clause of the 

United States Constitution by proscribing governmental entities from voluntarily 

employing race- and gender...conscious affirmative action as aremedy fo~ the 

effects ofpast and present discrimination. Plaintiffs base their contention on the 

hypothesis that Congress intended to preserve voluntary affirmative action as a 

means to·attain the goals embodied in three federal civil rights acts-Titles VI and 

vn of the Civil Rights Act of 1964 and Title IX ofthe Education Amendments of 

1972." By outlawing race- and gender...conscious affirmative action, plaintiffs 

argue, Proposition 209 conflicts and interferes with the objectives ofthe three 

"., 

" .Title VI ofthe Civil Rights Act of1964 probJoits discrimination' on the basis of . 
race, color, or national origin in any program or activity receiving federal financial 
assistance. 42 U.S.C. § 2000d et seq. . 

Title vn ofthe Civil Rights Act of 1964 prohibits employment discrimination on 
the basis ofrace, color, rcUgion, sex or national origin. 42 U.S.C. § 20000 et seq. 
. Title IX ofthe Education Amendments of 1972 prbluoits disqimination on the 
basis ofsex iri any education program or activity reCeiving federal financial assistance. 20 
U.S.C. § 1681. .. 
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" federal civil rights acts. Consequently, plaintiffs conclude that Proposition 209 

must be invalidated by the Supremacy Clause ofthe United States Constitution.'. 

Article VI of the United States Constitution states. in part, "[t1his 

Constitution and the Laws ofthe UnitedStates ... shall be the supreme Law of the 
. 

Land." In general., preemption is not to 
, 

be lightly presumed under the Supremacy 

Clause. Cali/amia Federal Sav. and Loan Ass'n v. Gue"a,479 U.S. 272, 281 "" 

(1987). Nevertheless, the Supremacy Clause has been interpreted to require 

preemption ofstate laws in C~I1ain circumstances.)1 The Supreme Court has 

enunciated two basic doctrines of preemption: conflict preemption and field 

preemption. 

2. Preemption of State Law by ntle VB " 

a. Field PreemptIon 

Plaintiffs raise no field preemption claim and Congress'plainly did not 

intend to "fill the field" ofemp~oyment antidiscrimination law when it. enacted 

Title VIT. 42 U.S.C. § 2000h-4 ('~othing contained in any title of this A~t shall be 

construed as indicating an intent on the part ofCongress to occupy the field in 

which any such title operates to the exclusion ofstate laws on the same subject 

", matter... "); See Gue"a, 479 U.S. at 282.11 
, 

J7 Here, the state law being challenged under the Supremacy Clause is an 
amendment to the Calif'ornia Constitution, the most puissant ofstate laws; that fact 
however is irrelevant in a preemption analysis. Under the Supremacy Clause, "[t]he 
relative importance to the State ofits own Jaw is not material when there is aconflict with 
federal law .•.. [a]ny state law, however clearly within a State's acknowledged power, 
which interferes with or is contrary to federal law, must yield." Free v. Bland, 369 U.S. 
663,666 (1962). ' . " 

" The doctrine offield preemption commands that a state law yield when it 
operates in an area where the "'scheme offederaI regulatioD... [iS] so pervasive as to make' 
reasonable the inference that Congress left no room for the States to supplement ~' or , 
where an Act ofCongress 'touch[es] a field in which the federal interest is so dominant 
that the federal system will be assumed to pr~udeeofbrcement of518te laws OD the same 
subjeci~ English ·v. General Electric Co., 469 U.S. 72, 79 (1990) (quoting Rice v. Santa 

, (continued...) 
'. 
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b. Conflict PreemptioD 

Conflict preemption b8}'s the application ofany state law that contravenes 

federal law. This type ofpreemption occurs when an individual or entity cannot 
. . 

simultaneously confono to state and federal law. Florida Lime & Avocado 

Growers, Inc..v. Paul, 373 U.S. 132. 142·143 (1963) When compliance with both 

federal and state law is impossible the state law must relent California v. ARC 

America Corp., 490 U.S. 93, 100 (1989) (quoting Florida Lime. 373 U.S. at 142

143). 

State law is also preempted when it "stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress." 

Intel7U1tional Paper Co. v. Ouellette, 479 U~S. 481, 492 (1987) (quoting Hines v. . 
Davidowilt, 312 U.S. 52, 67 (1941». As under other forms ofpreemption, the 

ultimate touchstone ofan obstacle preemption analysis is the Congressional 

purpose embodied in the federal legislation. Wisconsin Dept. ofIndustry, Labor 

and Human Relations'v. Gould, Inc., 475 U.S. 282: 290 (1986). Obstacle 

preemption, however, further requires a court to examine the methods Congress 

has chosen to achieve its pwposes. To the extent a·state law interferes with the 

manner in which Congress intended the federal law to operate, the state law is 

preempted--even where the state and federal laws share common goals. Gade v. 

National Solid Wastes ManageT1Jent Ass'n., SOS U.S. 88, 103 (Im).l9 

"(...continued) 
Fe Elevator Corp., 331 U.S. 218, 230 (1947». 

If The Court notes that many ofthe cases empJoying obstacle preemption involve 
federal laws in ar~ where Congress has So fully regulated that the courts could nearly . 
conclude that Congress Jeft no room for states to Jegislate. See, e.g., Gode: 50S U.S. at 
104. n.2 ("Although we have chosen to use the term 'conflict' preemption, we could u 
easily have stated that the promulgation of a federal safety and health ~dard 'pre-empts . 
the field... '''); Hines. 312 U.S. at 66 ("[F]ederaJ government, in the exercise ofits superior 
authority in [the field ofregulation ofaliens] has enacted a compJete scheme of 

(continued...) 
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i. Actual ConOlct Preemption. . 

Plaintiffs contend that Proposition 209 is in actual conflict with Title W. . . . 

See Florida Lime, 373 U.S. at 142-143.. To establish that an entity cannot 

simultaneously comply with both Title Wand Proposition 209, a plaintiff must 

demonstrate that some action required by Title VII simultaneously violates 

Proposition 209. Plaintiffs argue that, at times, voluntarily-adopted race- or 

gender-conscious remedies are the sale means ofcompliance with Title VII, and 

therefore Proposition 209 must be preempted under Florida Lime. Plaintiffs sole 

citation regarding this supposition is the First Cir~uit's review ofthe Boston Police 

Department's consent decree under the standard enunciated in Croson. Stuart v. 

Roache, 951 F.2d 446 (lst Cir. 1991). While Stuart presents a factual predicate 

"that likely could have served as the basis for a successful Title vn action, it is by . 

no means obvious that the development of an affirmative action plan was the only 

alternative available that would have allowed the police department to avoid 

liability. Cf. 42 U.S.C. 2000e-2(O. 

Plaintiffs further argue that Proposition 209 is in actual conflict with Title 

VII because that an entity might not be able to co~ly simultaneoUsly with 

Proposition 209 and a court order pursuant to Title VB that mandates a race- or 

"(...continued) 
regulation... "); Gould. 475 U.S. at 286 ("Ie is now commonpJace that in passing the 
NLRA Congress largely displaced state regulation ofindustrial relations. j. 

It is apparent. bowever, that the application ofobstacle preemption is not limited 
to clrcumstances where Congress bas nearly filled the field. The Supreme Court has 
employed this form "ofpreemption in fields where states are explicitly permitted to 
legislate. See. e.g., Michigan Canners aiuJFreezers Adn.. Inc. v. Agricultural 
Marketing andBargaining Bd, 467 U.S. 461.469 (1984) (Michigan Asricultuial 
Marketing and Bargaining Act preempted by Agricu1tw'al Fair Practices Act (AFPA), 
despite the f~ that AFPA reflects no congressional intent to occupy the field); Felder v. 
Casey, 487 U.S. 131 (1988) (Wisconsin notice-of-cIaim statute interf~with the purpose 
ofCongress in enacting § 1983); Lawrence County v. Uad.DeOlhood.SchooI Dist.. 469 

. U.S. 2S6 (1985) (payment in Lieu ofTaxes Act preempts South Dakota statute which 
obstructs congressional purpose). 
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1 gender-conscious remedy,~ Plaintiff's have not demonstrated that the "actual 

2 conflict" preemption doctrine ofFlorida Lime applies with equal force when an 

3 . entity cannot concurrently obey the dictates ofstate law and a com order pursuant 

4 . to a federal law,"· 

For the foregoing reasons the COurt finds that plaintiffs have not 

6 demonstrated a likelihood of success on the merits oftheir claim that Proposition 

7 209 ac~y conflicts with Title VB~ 
I 

8 ii. Obstacle Preemption 

9 Plaintiffs furtheturge this Court to find that Proposition 209 runs afoul of 

the obstacle preemption doctrine because it interferes with the congressional 

11 purposes embodied in Title VB. Before this Court can find that Proposition 209 

12 "standsdas an obstacle,t to the fulfillment ofCongressioIw pwpos~s, it must·: . 

1S determine that one of those purposes was to preserve voluntary race- and gender

14 conscious affirmative action as an option for employers un~er Title VII. Merely 

showing that such affirmative action is permissible under Title VII is ~ufficient 

16 to support a finding of preemption. IfCongress did not intend to preserve 

17 voluntaIy affirmative action as an option, and ifsuch affinnative action is simply 

18 one of several equally effective means available to reach the goals ofTitle VII. 

19 

21 
~ Subdivision (d) ofProposition 209 permits race- and gender-conscioui 

affirmative action pursuant to court orders and consent decrees predating the enactment of 

22 Proposition 209, but makes no exception for orders or consent d~~ entered after the 
Proposition 209 effective date. CAL. CoNST. art. I. § ll(d) ("Nothing in this section shall 

23 be interpreted as invalidating any court order or consent .deeree which is in force as ofthe 

24 
effective date ofthis section."). 

41 The Court's pretjrnjnary investigation ofactuaJ conflict preempdon cases only . 
reveals factual circumstances where an entity was trapped between a state and a federal 

26 

2; 
28 

taw. No cases discussed the application ofactuaJ conflict preemption where an entity was 
unable to comply simultaneously with a state law and a ranedy imposed by a court 
pursuant to a federal Jaw. See, e.g., Hook v. State 0/Ariz., 907 F. Supp. 1326, Il40-41. 
(D.~ 1995) (Court rejects defendants' defense that it was "legally··· .. . . 
impossible" to comply with federal court orders and an Arizona statute). 

so 
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banning voluntaJy affirmative action would not impede the rcaliution of Congress' 

purpose. 

While plaintiffs ,must demonstrate'more than the permissibility of voluntary 

race- and gender...conscious affirmative action, they need not, as defendants 

suggest, show that affinnative action is mandaredby Title vn. Rather, , 

demonstrating either that (I) the discretion to utilizC voluntary affirmative action is 

necessazy to achieve the objectives of Congress or (2) such affirmative action is a 

method Congress intended to preserve under Title vn is sufficient to establish that 
. 

the prohibition of affirmative action would interfere with Congressional intent 

The primazy source of Congressional intent is the plain language of the 

statute. Unfortunately, the statutory language ofTitle vn fails to address whether 

Congress intended to preserve the option of utilizing voluntary race- and gender

conscious affirmative action. The sole reference to race- and gender-based 

, prefere,nces in Title vn simply indicates that Title vn should not be construed to 

require the adoption ofpreferences. 42 U.S.C. § 2000e-2(j} (UNothiDg coptained in 

this subchapter shall be interpreted to require any [entity]..~subject to this 

,	subchapter to grant preferential treatment to any individual or to any group 


because of the race, color, religion, sex.. or national origin of such individual or 


group...").42 


42 The Supreme Court's consideration ofCongress' intent regardiDg affirmative 
action under TItle vn has been limited to det~gwhether affirmative action is, at 
times, required under the statute and whether Title vn permits affiJ:m.ative action. See. 
e.g., Johnson v. Transportation Agency, Santa Clora County, Cal. 480 U.S. 616. 644 
(1987) (Stevens. I., concurring) ("It remains clear that ,the Act does Dot reqUire any 
employer to grant prefereatia1 treatment...."') (emphasis in original); UnItedSteelworken 
0/America, AFL-C/O-CLC v. Weber, 443 U.S. 193~ 208 (1979) ("We therefore hold that 
TItle VIrs prohibitioD...against racial discrimination does not condemn alI private. 
voluntary aflinnadve actionprograms.j; Loca128 o/SheetMetal Worken'Intem. Asr'n 
v. E.E.O.C., 478 U.S. 421, 464 (1986) ("Our examination ofthe legislative policy behind 
Title VB leads us to conclude that Congress did not intend to prohl"it a court from 
[ordering ~ative action in appropriate ciraunstances]...",).

'. 
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. 

Because Title vn is silent on the issue ofCongress' intent regarding the role 

ofvoluntarY race· and gender-conscious affirmative action under the Title ~ 

schema, this Court must to tum to the Equal Employment Opportunity 

Commission's ("EEOcn) interpretation of the statute. Chevron. U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837, 842·843 (1984) ("If ... the 

court determines Congress has not directly addressed the precise question at iss:ue, 

the court does not simply impose its own construction on the statUte...the question 

for the court is w~ether the agency's answer is based on a permissible construction 

of the statute."). 

The EEOC Guideline explaining the role of voluntary affirmative action 

under Title vn states~ "Voluntaryaffinnative action to improve opportunities for· 

minorities and women must be encouraged and protected in order to carry out the 

Congressional intent embodied in title vn." 29 C.F.R. 160S.1(c). The EEOC 
. . 

gujdeline recognizes that Congress intended, as one of its central objectives, to 


encourage voluntary compliance with the statute. ~'The principle of 


. nondiscrimination in employment. ..and the principle that each person subject to 

Title vn shoUld take voluntary action to correct the effects ofpast 

discrimination...without awaiting litigation, are mutually consistent and 

interdependent methods ofaddressing social and economic conditions which 

precipitated the enactment of Title W." Jd. The EEOC has thus concluded that 

permitting voluntary affirmative action is crucial ifentities are to comply . 

voluntarily with Title W: "The importance ofvoluntary aftitmative action on the 

part ofemployers is underscored by Title vn ofthe ~ivil Rights Act of 1964, 

Executive Order 11246, and related laws and regulations-all ofwhich emphasize 

voluntary action to ~chieve equal employment opportunity," 29 C.F.R. 

§ 1607.17(1)•. 

The EEOC gujdelines, which were developed to clarify "Uncertainty as to 


the m;~g'and ~pp1ication ofTitle va [which could] threaten: the 
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accomplishm~t of the clear Congressional intent to ~courage affirmative actioa," 

29 C.F.R. 1608.1{a), reveal that Congress intended to safeguard the discretion tp 

employ voluntary race- and gender-conscious affinnative action as a means to 

8J.low "flexibility in modifying emplo,yment systems to comport with the purposes 

ofTitIe VII." 29 C.F~R.. 1608.1(c). 

A court must give substantial deference to all enforcing agency's reasonable 

explications ofa statute. NationsBank o/North Carolina, N.A. v. Variable Annuity 

Life Ins. Co., 115 S. Ct 810,813 (1995) ("'It is well settled that courts should give 
, 

great weight to any reasonable construction of a regulatory statute adopted by the 

agency charged with enforcement of the statute."); Chevron, 467 U.S. at 845 

(quoting U. S. v. Shimer, 367 U.S. 374, 382 (1961».
. 

Courts have not hesitated to. . 

show deference to agencies in the context of a preemption analysis. The Supreme 

Court, for example, in finding that a South Dakota statute was preempted by the 

federal Payment in Lieu ofTaxes Act, gave "substantial deference" to the 

Department of Interior's construction of the .federal statute. Lawrence Co~nty v. 

Lead-Deadwood School DiS!, 469 U.S. 256 (1985); See also Retirement Fund 

Trust o/Plumbing v. Franchise Tax Bd, 909F.2d 1266, 1284-1286 (9th Cir. 

1990) (court places significant reliance on Treasury Department's interpretation Qf 

ERISA to find that federal law does not preempt California Employment 

Development Department's withholding procedure); Califomia Hasp. Ass'n v. 
, . 

Henning, 770F.2d856 (9th Cir. 1985) (modified, 783 F.2d 946 (9th Cir. 1986) 

(relying on Departmen~ of labor's regulation clarifying Congress' intentions in 

adopting ERISA, court finds that California,statute not preempted); cf. Southem 

Pacific·'Tramp. Co. v. Public S~"'lce Com'n o/Nevada, 909 F.2d 352. 356 (9th 

Cir. 1990) (appellate court reverses district court's preemption analysis beCause 

"district court failed to accord Sufficient deference to the Department of 

Transportation's construction ofits own regUlationsj.-., . . 
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. . 

The Supreme Court has generally given the same level of deference to the 

EEOC's interpretations of Title VII as it gives to other agency interPretations of ; , 

statutes they are charged with enforcing. For example. in Oscar Mayer & Co. v. 

Evans. 441 U.S. 750. 761 (1979). the Supreme Court stated that the EEOC 

guidelines are entitled to "great deferenCe." See also Albemarle Paper Co. v. 

Moody. 422 U.S. 405.431 (1975); Espinoza v. FarahMfg. Co., Inc., 414 U.S. 86, 

94 (1973); Griggs v. Duke Power Co., 401 U.S. 424, 433-434 (1971». Those 

holdings were reaffirmed in E.E.D.C. v. Commercial Office Products Co., 486 

U.S. 107, liS (1988) ("it is axiomatic that the EEOC's interpretation of Title vn, 
for which it has p~ary enforcement responsibility, need not be the best one by 

grammatical or any other standards... [it] need only be reasonable to be entitled to 

deference.") (emphasis added).·' " 

., In a subsequent case involving the EEOC guidelines, the Supreme Court drifted 
from its strong precedents requiring deference to agency interpretations. 1ustice 
Rehnquist, without reference to Commercial Office PrOducts or the other post-<:hevron 
holdings giving substantial deference to the EEOC guidelin~ ,and solely drawing upon his 
own 'pre-Chevron opinion in General Elec. Co. v. Gilben, 429'U.S. 125 (1976). 
determined that "the level ofdeference afforded [to an EEOC Guideline] 'will depend 
upon the thoroughness evident in its consideration, the validity ofits reasoning, its 
consistency with earlier and later pronouncements. and all those factors which give it 
power to persuade. iflacking power to contro!." E.E.O.C v. Arabian American Oil Co., 
499 U.S. 244,257 (1991). 1ustice ScaJia. concuirlng, reproaches 1ustice Rebnquist for 
disregarding the Court's precedent: "In an era when our treatment ofagency positions is 
governed by Chevron the ·legislative rutes v. other action' dichotomy ofGlibert is an 
anachronism; and it is riot even a correct description ofthat anachrOnism to say that 
Gi/ben held that the EEOC... is not entitled to deference." Id at 260. ' 

For the reasons that foUow, this Court determineS that. iii this context, the EEOC 
Guidelines must be accorded, under the Arabian Oil test, the same substantial deference . 
as required by Commercial Office Products. There is DO evidence that the EEOC gave 

, the two guidelines at issue here. which are comprehensive statements on Congress' intent 
regarding the use ofaffirmative action under Title VII. anything less than thorough 
consideration. The reasoning ofthe EEOC ,is coherent and is supported by the plain 
language and legislative history of the statute. In the thirty years since the passage ofTItle 
vn no agency inteipretation ofTitle vn has drawn a conclusion inconsistent with those 
reached in the cu.iTent EEOC guidelines. F"mally the persuasive value oftheguideliDes at 
issued'is enhaIlced'by the fact that they function as a legal safe harbor for any person 

. (continued...) 
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As' explained below, the EEOC eonclusion that Congress intended to 

preserve the option to utilize ~- and gender-conscious affirmative"action ~der 
, , 

Title vn smpasses the st8ntWd ofreasonableness.44 See, e.g., Loca/lIo. 93, 

Intern. Ass'n o/Firefighters, AFLCIO C.Le. v. City o/C/eve/and, 478 U.S. at 

516. 

The EEOC's conclusion is based on a two--tiered rationale: (1) Congress, 

intend~d voluntaly compliance to be a pwpose of Title VII, and (2) that the 

preser:vation ofvoluntaly affirmative action is central to that compliance. The 

EEOC rationale is consistent with court decisions that have found that permitting 

.voluntary compliance is integral to the purposes ofTitle VII. Local No. 93,478 

U.S. at 515 ("Congress intended voluntary compliance to be the, preferred means 

of achieving the objectives of Title VII."); Weber, 443 U.S. at 204 {"The very. 

statutory words [were] intended as a spur or catalyst to caUSe 'employers and 

unions to self-examine and to self-evaluate their employment practices and to 

endeavor to eliminate, so far as possible, the last vestiges of an unfortunate and 

ignominious page in this country's history.'''). 

The EEOC's corollary finding that voluntaly affirmative action is not 

merely permissible, but essential to allow voluntary compliance is also buttressed 

U{ ... continued) 
taking action in good faith reliance on the Guidelines. The Court finds that the EEOC 
Guidelines at issue here amply fulfil the requirements under Nah/an Oil and must be given 
substantial deference. 

44 The proposition that the EEOC Guidelines are indicative ofCongress' intent is' 
strengthened by the fact that Congress has made no effort to modify or overturn the 
Guidelines in the twenty years foUowiDg their promulgation. This does not suggest that , 
Congressional inaction is somehow determinative; ~e Supreme Court, however Iw Moften 
taken Congress' subsequent inac1ion as probative to Varying degrees." Patterson v. 
Mclean Credit Union, 491 U.S. 164.200 (1989) (Brennan, J.• concurring in part, 
dissenting in part). In the context ofTrtle VII, the Supreme Court bas noted that the 
barriers ofthe legislative process do not adequately explain a failure ofCongress to act 
M[W]ben Congress- bas been displeased with our interpretation ofntle VII, it baS not 
hesitated to amend the statute to tell us so." Johnson, 480 U.S. at 629 n.7. 
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1 by Supreme Court interpretation ofTitle va According to the Supreme Cowt, 

2 "the imposition of a'requirement that public employers make findings that they 
.' . 

3 . 'have engaged in illegal discrimination before they engage in affirmative action 

" programs would severely undermine public employers' incentive to meet 

volunt:.:ily their civil rights obligations.... This resUlt would clearly be at odds 

6 with this Court's and Congress' consistent emphasis on 'the value ofvoluntary 

7 efforts to further the objectives ofthe law.'" Wygant, 476 U.S. at 290 (O'Connor, 

8 1., concurring); accord Loc,!19J, 478 U.S. at516 (quoting EEOC guideline that 

9 states voluntary affirmative action must be "encouraged and protected" in the 

context of a finding that "Congress intended voluntary compliance to be the 

11 preferred means of achieving the objectives ofTitle VIr). . I., 

12 In sum., the EEOC Guidelines explicitly state that Congress intended to 

13 "encourage and protect" voluntary affirmative action as a method to. achieve the 

14 objectives of Title vn. It is manifest from the Guidelines and the jurisprudence 

supporting their rationale that Congress meant to preserve the option to c.omply 

16 voluntarily with Title.VU and !Qat, ~e capacity to utilize race- and gender

17 conscious affirmative action is fundamental to maintaining the potential of 

1'8 voluntary compliance. The EEOC's interpretation ofTitle VlI compels this Court 

19 . to find that Congress intended to preserve discretion for employers to utilize 

voluntary affirmative action.cs 

21 The Defendant-Intervenors argue that even ifCongress intended to preserve 

22 the· discretion to use race- and gender-coDScious affinnatiw action under Title VB., 

. 23 Proposition 209 merely reflects California's ~ecision not to exercise that 

24 discretion. The plain language ofTitle VII and the rationales behind voluntary 

affirmative action's role under the statute~however, necessitate the conclusion that 

26 

2i ., RecognUing the importance ofthe EEOC guideline in making.this tindins and 
the unique position heJd by the EEOC in interpreting Title VD, this Court invites the

28 EEOC to submit an amicus brief: 
'. 
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Congress intended that the discre~on to use race- and gender-consci,ous 

preferences be exercised . employer level 

Congress created the altemative to use voluntary affirmative action as a 

method ofvoluntaIy compliance with !itle vn that would not engender further 

liability. As ~oted on sevenil occasions by the Supreme Court, Title vn could 

potentially have put employers in the untenable position between Title vn liability 

for past acts ofdiscrimination and Title vn liability for future preferences to 

remedy discrimination. See, e.g., Wygant., 476 U.S. at 291 (O'Connor, 1., 

concwring) ("[P]ublic employers are trapped between the competing hazards of 

liability to minorities ifaffirmative action is not taken to remedy apparent 

employment discrimination and liability to Donminorities ifaffirmative action is 

taken:'); Weber, 443 U.S. at 210 (Blackmun. I . ., concuning) ("If TitIe vn is Cead 
literally, on the one hand [employers] face liability for past discrimination against 

blacks, and on the other they face liability to whites for any voluntazy preferences 

adopted to mitigate the e.tfects ofprior discrimin~tion against blacks.,,). , 

While the plain language ofTitle vn places employers between these 

equally perilous alternatives, voluntary affirmative action affords a safe passage. 

See Johnson, 480 U.S. at '64S (Stevens. I., concmring) ("The logic of 

antidiscrimination legislation requires thatjudicial constructions ofTitle vn leave 

'breathing room' for ,employer initiatives to benefit members ofminority groups."). 

It fonows that Congress intended the persons or entities potentially liable under 

Title vn to be entrusted with the power to avail themselves ofthe safe passage 

provided by voluntary affirmative action." 

~ Those liable under Title vn are tUuited to "employers." In 8en~ ~ employer ' 
. under litle vn is. 'at a minjmll"\'a penon who bas a modicum oCcontrol ova' the 

statutorily required number oCemployees. See Magnuson v. Pta! Technical Servicu. 
Inc., 808 F. Supp. 500 (B.D.VL 1m) (For the purposes oCTltle VII, ".ploy~ 
encompasses those persons who control aspects oCindMduars compensation. terms, 

(contioued...) .. 
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This conclusion is supported by the legislative history of Title vn. When 

enacting Title vn. Congress chose neither to mandate nor prohibit the nse of. 

affirmative action; instead it decided to leave determinations regarding the 

appropriateness of affirmative action to persODS making the day-to-day 

employment decisions. "[T]he problems raised by these controversial questions 

[surrounding preferential treatment and quotas in employment] are more properly 

handled at a governmenta1level closer to the American people and.by 

commuru.ties and individuals themselves." Weber, 443 U.S. at 207 n.7 (quoting· 

110 Congo Rec. 15893 (1964»; Local 93, 478 U.S. at 520 (quotingH.R. Rep. No 

914, 88th Cong., 1st Sess., pt. 2, p. 29 (1962» (noting that key support for Title 

vn was only obtained after it was apparent tha,t "management I'rerogatives,and 

union freedoms [were] to be left imdisturbed to the greatest extent possibleH).~ 

The State of California is not subject to employer liability under Title vn 
for all past and present discriminatory actions taken against all state, local, and 

municipal public employees in the state nor does the State of California make the 

day-to·day decisions regarding the public employees in California. As a result, 

Congress could not have intended that the State ofCalifornia would be the 

appropriate body to exercise, on behalfofevery individ~ public employer in 

California, the discretion to use voluntary race- and gender-conscious affirmative 

action. 

"(...continued) _ 
conditions. or privileges ofemployment.); Ryals v. Mobile County Sheriffs Dept, 839 F. 
Supp. 2S (S.D.AIL 1993) (Alabama County not employer ofdeputy sberiffUDder Title 
vn absent evidence that county bad any control over any area ofdeputy's employment 
Fact that county issued checks for deputies was insufBcieat to comer employer itatus.). 

- , . 
-., While these legislative comments occurred dwins the 1964 enactment ofTitle 

vn whenit covered onIy private employers, "there is also no indication that Coagress 
intended to leave governmental employers with less-latitude.under Ti~e vn than had been
left to·employers in the private sector when Title vn was originally enacted.· Loca193. 
478 U.S. at S20 alOe 
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c. Conclusion 

In light of the EEOC Guideline and supporting case law, we conclude that 

Congress intended to protect employerst discretion to utilize race- and gender

conscious affinnative action as a method ofcomplying with their obligations under 

Title VII. Preposition 209, by eliminating the discretion to uti.iize race- and 

gender-conscious affirmative action. contravenes this Congressional purpose. 

Further, Congress intended to allow employers to use affirmative action as a safe 

passage to compliance with Title vn. Proposition 209 obstructs the passageway 

and forces many employers into a place akin to the Strait of Messina where they 

confront the Scylla ofTitle vn and Charybdis ofProposition 209. Proposition 

209, therefore, also contravenes Congress' intent regarding the use of affin:Jlative. 

action as a method to achieve the goals ofTitle vn. 
For these reasons, this Court finds that plaintiffs have demonstrated a 

likelihood of prevailing on the theory that Proposition 209 violates the,Supremacy 

Clause under the doctrine of obstacle'Preemption.... 

3. Preemption of State Law by ntles VI and IX 

Plaintiffs· further contend that Proposition 209 violates the Supremacy 

Clause by interfering with the purposes and methods ofTitles VI and IX. In order 
, , 

to establish a likelihood ofprevailing on this theory, plaintiffs must show~ just as 

they must show in the Title vn context. that Congress intended to accord 

voluntary race- and gender-conscious afftrmative action a hallowed position within 

the structure ofTitles VI and IX. 

... Subdivision (b) ofProposition 209 states w[i]fauy part or parts ofthis section 
are found to be in confUct with federal law or the United States CoDS1itutiOD, the section 
shall be implemented to the maximum extent that federal law and the United States 
Constitution ~ .Any provision beld invalid sha1J be severable trom the remaining 
portions ofthis section." The Cow1 recognizes that Tide VII only applies to employment 
relatio.nships, wbil~ Proposition 209 applies to employment, contracting. and education. It 
wouJd '6e preInature, however, to address questions regarding severance at thiS 
preliminary stage ofthe proceedings. , .. 
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As in the Title VII context. nothing on the face ofTitles VI or IX indicates 
. ' ., 
that Congress intended to maintain vohmtlly aftirmatiV'e action Under the two 

statutes.c, As noted above. where a statute is silent. a court must look for guidance 

from the agencies charged with enforcing the statute. Agency interpretations of 

Titles VI and IX have addre~ed some' a$pects ofaffirmative action. but have not 

reached the question of whether Congress intended the statutes' to preserve the 

option .ofusing volunwy affirmative action. . 
Agency re,gulations, on the one hand, state that in some instances, Title VI 

and IX regulations require the use ~f affirmative action, "[i]n administering a 

program which the recipient has previously discriminated against persons...the 

recipient must take affirmative action to overcome the effects of prior 

discrimination." 34 C.F.R l00.3(b)(6)(i); 34 C.F.R. 106.3(a) ("[i]~the Assi~t 

Secretary finds that a recipient has discriminated against persons on the basis of 

sex...such recipient shall take such remedial action as the AssiStant Secretary 

deems necessary to overcome the effects ofsuch discrimination.I. 
, A showing that affirmative action is, at times. required under Title VI and 

. IX cannot support a finding ofpreemption. Failure to comply with Titles VI and 

IX generally results in a cessation offederal funds. Consequently. affirinative 

. action that is required by Titles VI and IX is permissible under Proposition 209. 

"'~e Jegislative history ofTrtle VI contains one reference to:he importance of . 
voluntary compliance 'With the statute, but does not address whether voluntary affirmative 
action is central to compliance 'With Title VI. See KR. REP. NO. 914(1I), 88th Coog., 1st 
Sm. 25·26 (19M); RR. REP. No. 914(1), 88th Cong. 1st Scss. 25 (19M). The Supreme 
Court has only examined affinnative action under TltJes VI and IX in limited contexts. 
Two pluralities have held that Title VI is not violated by a constitutionally permissible 
affirmative action program. Fullilove v. Klutmlci. 448 U.S. 448, 492 n.77 (1980) 
(opinion ofBurger, C.I.); fd at 517, n.15 (poweD, 1., concurring); 14. at 517. n.t 
(Marshall. I" concurring); Bakb, 438 U~S. at 287 (opinion ofPowell, I.); Id. at 341. n.17 
(Brennan, I.t concurring in part, cfissendng in part). In the context ofirtIe IX. the FU'Si 
Circuit recently dete.rm.ined that "[l]iJce other anti-discriminatioD statutory schemes, the 
Title IX regime permits a.ffi.nnative action." Cohen v. Brawn University. No. 95-2205, 
1996 WL ~S423 (1st Cir. Nov. 21, 1996). ' 
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CAL. CONST. art. I, § 3 I (e) ("Nothing in this section shall be interpreted as 
, . 

" prohibiting action which must be'taken to establish or maintain eligibility for any. 
I .' .. 

,federal program, where ineligibility would result in a loss offederal funds to the 

state."). Because Proposition 209 allows ,required actions under Titles VI and IX 

no conflict could transpire between actions required by the statutes and 

Proposition 209. 

The regulations interpreting Title VI and IX also discuss the permissive use 

of affirmative action. "Even in absence of such prior discrimination, a recipient in 

administering a program may take affirmative action to overcome the effects of 

conditions which resulted in limiting participation by persons of a particular race. 

color, or national origin." 34 C.F.R 100.3(bX6Xii}; 34 C.F.R 106.3.(b) ("[i]n the 

absence of a finding ofdiscrimination on the basis of sex... a recipient may take 

affirmative actions to overcome the effect ofconditions which resulted in limited 

participation therein by persons of a particular sex."). 

The mere fact that a.1:li.nllative action is permissible under the Ti~e VI and 

IX regulations, and some judicial interpretation, does not require preemption of a 

state law that prohibits affirmative action. Simply obstructing an action tIiat is 

allowed under federa1law does not, in itselt raise preemption concerns unless 

there is some showing that the action is necessary to fn1fiUing the pmposes ofthe 

federal law. The plain language and agency interpretations ofTitIcs VI and IX do 

not establish that any Congressional purposes are thwarted by Proposition 209. 

Recognizing the shortcomings of the typical sources ofCongressional intent 

regarding the role ofvoluntary affirmative action under Titles VI and Ix. plaint:iffs 

attempt to employ interpretations ofTitle vrr as a means to elucidate the 

legislative intent behind Titles VI and'DC. It is apparent, however, that the intent 

and purposes ofTitles VI and Ix. which must be the central focus for preemption 

purposes. are not identical to those ofTitle VIL When Title VI was passed.,..... .. ,. " 


"'Congress was legislating to assure federal funds would not be used in an 

' . 
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improper manner. Tide VII, by contrast. was enacted pursuant ~o the commerce 
. . 

power.... Tide VII and Tide VI. therefore, Cannot be read in pari materid' in all 

contexts. Weber', 443 U.S. at 206 n.6. Likewise, Tide IX was enacted under 

Congress' spending power,and also cannot be read as precisely parallel to Tide 

vn.50 

It is especially clear that plaintiff$ cannot rely on Tide vn to establish 

, Congresst intent regarding Tides VI and IX in the context ofaffirmative action. 

The Supreme Court has ~eady noted that Congress had differing intentions for 

what constitutes permissible affirmative action under the three statutes: "[W}e do 

not regard as identical the constraints of Title vn and the Federal Constitution on 

voluntarily adopted affirmative action plans," Johnson, 480 U.S~ at 632. 

Meanwhile, the constraints of Title VI parallel those established by the 

Constitution. Bakke, 438 U.S. at 285. Further, unlike under the Tide VI paradigm, 

the standard for what constitutes permissible affirmative action under Title IX 

cannot be based on current Constitutionallimitauons." 

The statutory language, agency interpretation, and legislative history of 
, ' . ' . , 

, Titles VI and IX do no~ establish that Congress intended to preseIVe voluntary 

race- and gender-conscious affirmative action as an option for entities cov~ed by 

50 plaintiffs footnote two Nmth Circuit cases and several regulations which adopt 
Title VIr! disparate impact test in the context ofTitles VI and IX. Iizrry P. v. Riles, 793 
F;2d 969 (9th Cir. 1984);JekmeJ:f v. Pearce. 30 F.3d 1220 (9th Cir. 1994). While this 
may show that comparable actions wiD engender liability under Titles VI. ~ aDd IX, it 
does not reveal Congress' intent regarding the role ofvohmtary affirmative ac1ion under 
the ~ee statutes. 

" Consress' intent regarding aflirmatiVe action under Title IX wu manifested 
when the'statute was enacted in 1972-wdl in advance ofthe currently controlling 
Constitutional standard ofbeightened sautiny for gender classifications. See Us. Y. ' 

Virginia, 116 S.Ct. at 2275-2276 (tracing history ofbeightened scruUny for gender 
classifications). Consequently, UDlike TItle VI. where Congress intended to track the , 
standafds of the Fourteenth Amendment, Congress could not have intended to import the 
Fourteenth Amendment standards for gender into TItle IX. 
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1 the two statutes. It is apparent, moreover. that pIaint:ifiS CIDDot rely on the methods 

2 Congress chose to eff~te Title VII to establish that PrOPosition 209'i:S 

3 preempted by Titles VI and IX. Consequently, plaintiffs have failed to demonstrate 

, to the Court a likelihood ofsuccess on the merits oftheir claim that Proposition 

209 violates the Supremacy Clause because it stands as an obstacle to the methods 

6 Congress intended entities to employ in furthering t!Ie purposes of,Titles VI and 

7 IX. 

8 C. Irreparable Injury 

9 As noted above, plaintiffs have demonstrated a probability ofsuccess on the 

merits of their equal protection claim. They have also demonstrated a likelihood of 

11 success on one of their preemption claims. Although some courts have held that 

12 this showing sufficiently demonstrates a possibility ofirrepar8ble llarm. see, f!g.. 

13 Qery v. City o/New York, 97 F.3d 689,693-94 (2d Cir. 1996), the Court will 

14 separately address this issue, focusing both on the irreparability and the immediacy 

ofthe harm alleged by plaint:ifiS. 

16 Where the deprivation of a constitutional right is involVed, courts genCraIly 

17 hold that no further showing of irreparability is required. See AssociatedGen. 

18 Contractors. 9S0 F.2d at 1412; llA WRIGHT & Mn..l.ER. FmERAL PRAcTICE AND 

19 PROCEDURE § 2948.1. The Court is satisfied, at least with respect to plaintiffs' 

'equal protection claim, that the deprivation ofa constitutional right-"the'right to 

21 full participation in the political life of the communiV-is squarely at issue in Ihe 

.22 present case. Seattle, 4S8 U.S. at 467. To the extent Proposition 209 hDposes. 
23 new and substantial political burden on those. and only those, who support race- . 

24 and gender-eonscious affirmative action, it inflicti an imJ:Dediate and ODBOms 

injury that is not amenable to monetaly remedy. The \'CI)' real threat·that the 

26 enforcement and impiementation of Proposition 209 may 1~ to the dismautJins 

27 ofexisting. otherwise'constitutional, affirmative action programs also CODStitutes . ., .... . ' .. 

28 an irreparable harm to members ofthe plaintiffclass. . 
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Tuming to the imminence of the alleged injury, the Court is also satisfied 

that plaint::ifrs haveshoWD that injuiy.to members of'the plaiatifrclass is DOt 0DIy. 

possible. but almost certain, in the absence ofaprelimin8IY injunction. Proposition 

209 is self-executin& and thus immediately binding onlD state and local 

governmental mUts. The defendant class representa!ivet, Govemor Wilson and 

Attorney General Lungren. have, for their part. made Plli:D their intention to 

implement PropositioD 209 u expeditiously as possible. and haw takeaa Dumber 

ofpreliminary steps to that end. The University of California system has also 

indicated its intention, in the absence of a preliminary injunction, to implement 

Proposition 209 immediately. Other members of the defendant class have also 

announced their intention. in the absence of an injunction, to modify their ' 

activities in accordance with Propositio~ 209. In addition, i number ofprMte 

suits have been brought against defendant class mem~:in statecourt'chillengins 

existing affinnative action programs. including suits brought by Governor WilsoJl 

and defendant·intcrvenor CADP. Perhaps most importantly, the Com notes ~ 

the core equal protection injury identified by pla.int:iffs-impaired access to the 

political process at all leVels ofstate and loCal government-would. in the absence 

of apreli,:"inary injunction, be felt by the plaintiffclass immedWCly. 

The balance ofhardships, moreover. tips decidedly in ptaintUfs' firvor.1D 

contrast to the injuly outlined above, a preliminary inJcmction would impose little 

hardship OD. members oftile defendant ctass, who would merely be required to 

suspeud their PropositiOll 209 implementation plans peudina tri.a1.11 

The pubUc,intaest also favors the enay ofa prelindnay injVDcdoa. AJ ID 

initial mauer, a number ofnamed defendants have urged this Court to act swiftly 

52 Deft;:Ddanta arp that ,state bu a stt'On8 inteRst:iD seems that .,j,,,,,, 
enadmeIlts, especliDy " ~ coastitutioDll revel. DOt be stymiecI. DcreDc!aaIs cedIiDIy 
c:azmot, however. coateDd that ~ stale bu astroaa interest in eafbn:iDa , meuure thIt 
violate:i tbel1pited Statet Coascitutioa. Because ~ is the WftJ issue orthe presa suit. 
defendants irivOcatioa orthis stroaa lUte iaterest is somr:"Wbllt prcmatunL . . . 
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and give clear guidance With respect to Proposition 209. This request, of course, is 

neutral with ~t. to the granting or denial ofthe present motion. Nonetheless, 

the Court b'elieves the preservation ofthe pre-election status quo not only serves 

the public need for plain guidance, but also harmonizes that interest with the 

compelling interest in reDiedying discrimination that underlies existing 

constitutionally-permissible state-sponsored affirmative action programs , 

, 	 threatened by Proposition 209. 

VI., 	CONCLUSION, 

Based on the foregoing Findings and Conclusions, this Court rules that: 

(1) Plaintiffs have standing to bring this action. 

' 	 (2) Plaintiffs have demonStrated a probability ofsuccess on their claim-that 

Proposition 209 violates the Fourteenth Amendment's.equal protection guarantee 

to full participation in the political life of the community. 

(3) Plaintiffs have failed to demonstrate a likelihood ofsuccess on their 

claim that Proposition 209 violates the Supremacy Clause because it conflicts 

with, and thus is preempted by, Titles VI and IX ofthe 1964 Civil Rights Act 

(4) Plaintiffs have demonstrated a likelihood ofsuccess on their claim that 

Proposition 209 violates the Supremacy «;Iause b~e it conflicts with, and thus 

is preempted by, Title vn ofthe 1964 Civil Rights Act. 

(S) Plaintiffs have demonstrated that apreJiminary injunction is necessary 

to protect the plaintiffclass from the possibility ofirreparable injUry. 

Accordingly, and good cause appearing. it is HEREBY ORDERED 

pursuant to FED. R. av. P. 6S that defendants Governor Pete Wilson and Attorney 

General Dan I,.ung:ren and all members ofth~defendant class that they represent, , 

and their officers, agents, servants. employees and attorneys. and those in active. 	 .... .' . .". 

concert or participation with them. are restrained and enjoined, pending trial or 
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final judgment in this action, from implementing or enforcing Proposition 209 

insofar as said amendment to the'Constitution ofthe State ofCalifoi'Dia purports to 

prohibit or affect affinnative action programs mpublic'employment, public 

education 9r public contracting. 

The aforesaid prelimjnary injunction shall not preclude the following: 

1. all defendantS. including members ofthe defendant class. from 

identifyiIig, reviewing and analyzing existing affirmative action p~ograms.S) . 

2. all defendants, including members ofthe defendant class, from 

defending private actions seeking remedies under Article I,section 31 ofthe 

California Constitution. 

3. proceedings in pending state court actions related to Article 1. section 31, . 

including, Wilson v. State Personnel Bd~ Sacramento County Superior. C?urt No. 

96 CSOI082 and Californians Against Discrimination andPreferences, Inc. v. The 

Bd o/Govemors o/the Calif. Community Colleges, Sacramento County Superior .' . 

Court, No. 96 CS030IO,and 

u The pre~ injWlction does not. ofcoUTSt\ interfere with the ability ofany . 
defendant or member ofthe defenclarit clw to voluntarily adopt. retaiD,. amend or repeal an 
affinnative action program. It does preclude any defendant or member ofthe defendant class 
from taking any action with respect to an aflinnative action program in order to enforce. 
implement. or otherwise comply with, Proposition 209• 
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4. the California Attorney General from defending Article 1, section 31 in 

any legal proceeding challenging itS validity under the United States '. 

Constitution.U 

IT IS SO O~ERED. 

DATED LZk-;fzt ~~~ 
UNITED STATES DISTRICT COURT 

54 Defendants have not reQ.uested that plaintiff's post a bond pursuant to FED. R. av. P. 

6S(e). This C~urt.ees that in this ease it is appropriate to waive the bond requiremem. See 

generally Crowley v. LocalNo. 82.679 F.2d 978. 1000 (1st Cir. 1982); Canterbur;y Career 

School. Inc. v. Riley. 833 F. Supp 1097, 1J06 (D.N.I. 1993). . . 
. , 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 


\ 

Nos. 97-1503n, 97-15031 

COALITION FOR ECONOMIC EQUITY, et al.,. 

PlaiFltiffs-Appellees, . 

v. 

PETE WILSON, Governor, et al., 

Defendants-Appellants, 

CALIFORNIANS AGAINST DISCRIMINATION AND 
PREFERENCES, INC., 

Defendant-Intervenor
Appellant. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 


BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

IN OPPOSITION TO THE MOTION FOR STAY PENDING APPEAL 


. INTRODUCTION AND SUMMARY OF ARGUMENT 


This case involves a constitutional challenge to Califor

nia's Proposition 209, which generally prohibits race- and 

gender-conscious affirmative action by state and local officials. 

The district court entered a preliminary injunction to preserve 

. the status quo pending consideration of plaintiffs' claims on the 

merits. The co~rt's order prohibits state and local officials 

from implementing Proposition 209 by eliminating affirmative 

action programs across the board, but it expressly permits those 

officials to reexamine or repeal particular affirmative action 

programs within their purview so long as they are doing so 

voluntarily and pursuant to authority that exists independently 
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of Proposition 209. Intervenor ,seeks a stay that would alter the 

status quo ,and cause Proposition 209 to become immediately 

enforceable. Intervenor has not established any significant 

injury to its interests that warrants disrupting the status quo 

and overturning the district court's narrow prohibitory order. 

Nor has intervenor made the necessary "strong showing" that 

it is likely to succeed on the merits of this appeal. Hilton v. 

Braunskill,481 U.S. 770, 776 (1987). Becaqse this appeal arises 

from the entry of a preliminary injunction, intervenor can 

succeed on this appeal only if it shows that the district court 

fundamentally misapprehended --not merely misapplied -- the 

$overning legal rules. See Gregorio T. v. Wilson, 59 F.3d 1002, 

1004 (9th Cir. 1995) i, Sports Form,' Inc. v. United Press Int'I, 

In£...:.., 686 F. 2d 750, 752, (9th Cir .1982). To obtain a stay, 

intervenor must establish a likelihood that the district court 

abused its discretion in reaching the result it did. Se~ Lopez 

v.Heckler, 713 F.2d 1432, 1436 (9th Cir. 1983). 

Intervenor, cannot satisfy. that standard here. The district 

court properly concluded that the Supreme Court's decisions in 

Hunter v. Erickson, 393 U.S. 385 (1969), and Washington v. 

Seattle School District No.1, 458 U.S. 457 (1982), govern this 

case. Under those decisions, a state may not "place[] unusual 

burdens on the ability of racial [or gender]', groups to enact 

legislation specifically designed to overcome the 'special 

condition' of prejudice." Seattle, 458 U.S. at 486 (quoting 

United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 
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(1938)). Hunter and Seattle prohibit states from singling out 

such legislation for uniquely burdensome treatment in the politi

cal process "by lodging decisionmaking authority over the ques

tion at a new and remote level of government~:11 Seattle, 45~U.S. 

at 483; see id. at 469-470, 474-475. Proposition 209, like the 

ballot initiative invalidated in Seattle, singles out measures 

designed to overcome prejudice for· unique and burdensome treat

ment. Women and minorities seeking narrowly tailored ~ffirmative 

action programs to respond to discrimination in California must 

now obtain a state constitutional amendment first, while those 

seeking preferential treatment on any number of other bases may 

do so through ordinary state and local political processes. This 

disparate allocation of burdens violates the equal protection 

principles set forth in Hunter and Seattle. 

The district court's decision does not mandate affirmative 

action or require its use by any level of government in Califor

nia. To the contrary, under the terms of that ruling and the 

Seattle decision on which it is based~ units of state and local 

government are free to decide for themselves, through their 

normal political processes, whether affirmative action is appro

priate as a matter of law and policy, and to implement lawful 

affirmative action programs or repeal them. What the preliminary 

injunction prohibits, consistent with governing Supreme Court 

precedent, EsprdPo~f,fi~2·0·.9,~'~lacetJleht o~~mInor.rE~~~an9 

LwC?men at a unique~ disadva;ntagein· the ~t;te/"s political
j 
stru'p~-

r.?r-..-~-.--~~.- . 
t!:ure. The district court surely did not abuse its ,discretion in 
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maintaining the status quo pending consideration of plaintiffs' 

claims,and this Court ought not,alter that status quo by grant

ing a stay. 

INTEREST OF THE UNITED STATES 

This case involves the question whether an amendment to 

California's Constitution prohibiting race- or gender-conscious 
\. 

affirmative action programs violates the federal Constitution's 

Equal Protection Clause. The United States has a strong interest 

in the enforcement of the Equal Protection Clause. That interest 

is reflected in Title IX of the Civil Rights Act ·of 1964, 42 

U.S.C. 2000h-2, which vests the Attorney General with authority 

to· intervene in cases "seeking relief from the denial of equal 

protection of the laws." Pursuant to that interest, the United 

States was a party. in Washington v. Seattle School District No; 

~, 458 U.S. 457 (1982), and it participated as amicus curiae in 

Hunter v. Erickson, 393 U.S. 385 (i969). 

STATEMENT OF THE CASE 

This case irivolves a constitutional challenge to Califor

nia's proposition 209, which was 'approved in a statewide referen-· 

dum on November 5, 1996. Proposition 209 adds a new Section 31 

to Article I of the state constitution. It broadly prohibits 

state affirmative action p,rograms based on race or gender. The 

operative provision reads: "[t]he state shall not discriminate 

against, or grant preferential treatment to, any individual or. 

group on the basis of race, sex, color, ethnicity, or national 

origin in the operation of public employment, public education, 
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or publi6 contracting." Cal. Const. Art. I, § 31(a) (added 

November 5, 1996) (emphasis added). Proposition 209 defines 

"state" broadly to include .anypolitic:al subdivision or govern7" 

ment instrumentality within California; the definitional provi. ... . ." " 

sion specifically identifies local governments, public institu


tions of higher education, and school districts as among the 


entities included within the definition. Id. § 31(f). The 


proposition applies prospectively only and specifically exempts 


pre-existing court orders and consent decrees. Id. § 


31 (b) , (d) .11 . 


On November 6, 1996, a group of plaintiffs (who have been 

certified as a class) filed suit in the United States District 

Court for the Northern District of Californi~ to challenge the 

constitutionality of Proposition 209. Defendants are "a class of 

all state officials, local government entities or other govern

mental instrumentalities bound by Proposition 209. 11 Coalition 

for Econ. Equity v. Wilson, No. C 96-4024 TEH (N.D. Cal. Dec .. 23, 
./ 

·1996), slip op. 5 n~6 (heleinafter slip op.) . Plaintiffs coritend 

that Proposition 209 violates the Equal Protection Clause by 

placing a special burden on the ability of women and minorities 

to obtain beneficial programs through the political process. 

They also contend that the proposition is preempted by federal 

law because it prohibits voluntary affirmative action efforts. 

lIlt also exempts "action which must b~ taken to establish or 
maintain eligibility for any federal program, where ·ineligibility 
would result in a loss of federal funds to the state. II .liL.. §; 
31 (e) . 
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Slip op. 3:"4,1./ The district court granted a temporary restrain

ing order on November 27, 1996. 

On December 23, 1996"the district court entered a prelim

inary injunction barring enforcement of PropOSition 209 pending a 

trial on the merits. The court found that injunctive relief was 

, necessary to protect the plaintiff class from irreparable injury. 

Slip op. 7. The court also concluded that piaintiffs had estab

lished a probability of success on their claim "that Proposition 

209 denies them the equal proteCtion of the laws by removing the 

authority to redress racial and gender problems ;,.- and only those 

problems -- to a new and remote level of government, thereby 

singling out the interests of minorities and women for a special 

political burden." Id. at 24, 45. In addition, the district 

court ruled that plaintiffs were likely to succee,d in their 

preemption challenge to Proposition 209's ban on affirmative 

action in employment on the ground that the initiative contlieted 

with Congress's intent "to protect employers' discretion to 

utilize race- and gender-conscious affirmative action as a method 

of complying with their obligations under Title VII.-.!' Id. at 59 . 

The court found that plaintiffs had failed to establish a likeli

hood of success on their other preemption claims, however. Id. 

at 7. Accordingly, the court issued an order barring the defen-

VSpecifically, plaintiffs claim that Proposition 209 is pre
empted by Titles VI and VII of the Civil Rights Act of 1964, 42 
U.S.C. 2000d,et ~ (Title VI), and 42 U.S.C. 2QOOe et ~, as 
amended (Title VII). They ,also claim that the initiative is 
preempted by Title IX of the Education Amendments of 1972,,20 
U;S.C. 1681 et ~ Slip op. 4. 
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dants "from implementing or enforcing Proposition 209 insofar as 

said amendment to the Constitution of the State of California 

purports to prohibit or affect affirmative action programs in 

public employment, public education or public contracting. II Id. 

at 66. However, the order expressly permits any of the defen

dants "to voluntarily adopt, retain, amend or repeal" any affir
; 

mative action programs" so, long, as the defendants are not acting 

to enforce .or implement Proposition 209. Id. at 66 n.53. l1 , 

STANDARD FOR GRANTING A STAY 

In ruling on intervenor's application, this Court must 

consider whether intervenor has made a "strong showing" that it 

is "likely to succeed on the merits",of the appeal, as well as' 

the effect a stay would have 'on the interests of the parties and 

the public. Hilton v. Braunskill" 481 U.S. 770, 776 (1987). 

Where a party seeks to stay a pieliminary injunction, the Court 

must consider appellants', likelihood of success in light of the 

deferential standard of 'review governing preliminary injunction 

appeals. See Lopez v. Heckler, 713 F.2d 1432, 1436 (9th Ctr. 

1983). The Court should also consider that the basic purpose of 

a stay, like the basic purpose of a preliminary injunction, 'is to 

preserve the status quo pending consideration of the merits. See 

Tribal Village of Akutan v. Hodel, 859 F.2d 662, 663 (9th Cir. 

1988). Where, as here, a stay would have the effect of upsetting 

the status quo, the request is "subject to a higher degree of 

lIOn January 9, 1997, the district court issued a teritative 
ruling denying defendants' motion for abstention pursuant to 
Railroad Commission v.Pullman Co., 312 U.S. 496 (1941). 
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scrutiny." Stanley v. University of S. Cal., 13 F.3d 1313, 1320 

(9th Cir. 1994) (applying preliminary injunction standard). 

ARGUMENT 

I 

INTERVENOR HAS NOT MADE A "STRONG SHOWING" THAT 

IT IS LIKELY TO SUCCEED IN ESTABLISHING THAT 


THE DISTRICT COURT ABUSED ITS DISCRETION 


This appeal involves the district court's entry of a prelim

inary injunction that preserves the status quo pending adjudica

tion of plaintiffs' constitutional and statutory challenges to 

Proposition 209.- Accordingly, intervenor faces a heavy burden in 

seeking a stay. Because the issue on appeal is not whether the 

district court's legal rulings were correct but simply whether 

those rulings constituted an abuse of discretion, intervenor 

cannot obtain a stay simply by showing that it is likely to 

succeed on the merits of the-underlying litigation. See Gregorio 

I....:.. v. Wilson, 59-F.3d 1002, 1004 (9th Cir. 1995).; Sports Form, 

Inc. v. United Press Int'l, Inc., 686 F.2d 750, 752 (9th Cir. 

1982) ; see aiso Associated Gen. Contractors v. Coalition for 

Econ. Equity, 950 F.2d 1401, 1419 (9th Cir. 1991) (O'Scannlain, 

J., specially concurring) ("Detailed consideration of the-merits 

* * * is neither necessary nor appropriate fl in a preliminary 

injunctionappeal),cert. denied, 503 U.S. 985 (1992). 

To obtain a stay, intervenor must demonstrate that it is 

likely to succeed in showing that the district court abused its 

discretion _in finding plaintiffs' claims sufficiently meritorious 

to warrant maintenance of the status quo. See Lopez v. Heckler, 
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713 F. 2d 1432., 1436 (9th Cir. 1983). Intervenor must show that' 

the district court did not even "g [e] t the law right I~ that is, 

that 	it did not even apply the correct legal standards: 

As long as the district court got the law right, ," it 
will not be reversed simply because the appellate court 
would have arrived at a different result if it had 
applied the law to the facts of the case. Rather, the 
appellate court will reverse only if the district court 
abused its discretion. II ' 

GregorioT., 59 F.3d at 1004 (quoting Sports'Form, 686 F.2d at 

752). Here, the district court plainly "got the law right." It 

correctly concluded that Hunter v. Erickson, 393 U.S. 385 (1969), 

and Washington v. Seattle School District No.1, 458 U.S. 457 

(1982), provided the legal standards that govern this case.!/ 

The court also correctly applied those precedents. Intervenor 

has not made a "strong showing," Hilton v. Braunskill, 481 U.S. 

770, 	 776(1987), that the district court abused its discretion. 

A. Hunter v. Erickson and Washington v. Seattle School District 
"No.1 	Prohibit A State From Singling Out Racial And Gender 

Issues For Special Treatment In The Political Process And 
Thereby Imposing Unusual Burdens Ort The Ability Of Minorities 
And Women To OVercome The "Special Condition" Of Prejudice 

1. The Fourteenth Amendm!,!nt prohibits a state from "de

ny[ing] to any person within its' jurisdiction the equal protec

tion of the laws." U.S. Const . Amend. XIV, § 1. 'Under the Equal 

Protection Clause, state action is invalid if on its face it 

invidiously classifies on the basis of race 'or gender. See I 

!/Because the district court's preemption holding supports only 
the employment aspects of the preliminary injunction, and its , 

'-. 

:~ , 	
equal protection holding is fully sufficient to uphold the entire 
order, for purposes of responding to this stay motion the United 
States will focus on the equal protection issue. 
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~, United States v. Virginia, 116 S. Ct. 2264, 2274-2276 

(1996) (gender) i Loving v. Virginia, 388 U.S. 1, 8-9(1967) 

(race). Even facially race- or gender-neutral state action 

violates the Clause if it arises from an invidiously discrimina

tory motivation. See,~, J.E.B. v. Alabama ex rel. T.B., 511 

U.S. 127, 135-146 (1994) (gender) i Hunter v. Underwood, 471 U.S. 

222, 227-233 (1985) (race). 

But these prohibitions do not exhaust the Fourteenth Amend

ment's safeguards. The Supreme Court has recognized that the 

right to "equal protection of the laws lI necessarily requires that 

minorities and women retain equal access to the ordinary politi

cal process to obtain the "protectiqn" of laws against discrimi

nation and its effects. See,~, Washington v. Seattle Sch. 

Dist.No. I, 458 U.S. 457, 467-470 (1982) i Hunter v. Erickson, 

393 U.S. 385, 389-391 (1969).~ A state therefore may not lIal~ 

locat[e] governmental power nonneutrally, by explicitly using the 

racial [or gendei] nature of a decision to determine the deci

sionmaking process." Seattle,. 458 U.S. ~t 470. This is true 

even if the state formally treats men and women and members of 

all racial groups identically. The Equal Protection Clause 

"reaches 'a political structure that treats all individuals.as 

equals,' yet more subtly distorts governmental processes in such 

a way as· to place special burdens on the ability of minority 

~/Seattle and Hunter dealt with enactments placing burdens on 
racial and religious minorities, not women~ -But the sameanaly
sis applies in the gender context. The Supreme Court has made 
clear that women have the same right of access to "our democratic 
processes" as do racial minorities. J.E.B., 511 U.S. at 146. 

http:individuals.as
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groups to achieve beneficial legislation." Id. at 467 (citation 

omitted;, quoting City of Mobile v. Bolden, 446 U.S. 55, 84 (1980) 

(Stevens, J., concurring in the judsment)). 

A state en,ctment that limits the ability of minorities and 

women to obtain measures responding to prejudice through ordinary 

, political means is thus particularly questionable under the Equal 

Protectiori Clause. While a state is free under the Fourteenth 

Amendment to decline to pass beneficial legislation such as 

affirmative action -- arid a state is free to repeal such programs 

after it has enacted them -- it may not remove those questions 

from the riormal political process and thereby place a special 

burden on people seeking to overcome discrimination. As the 

Court has explained, "when the State's allocation of power places 
, . 

unusual burdens on the ability of racial groups to enact legisla
, 

tion specifically designed to overcome the 'special condition' of 

prejudice, the governmental action'seriously 'curtail[s] the 

operation of those political processes ordinarily to be relied 

upon to protect minorities~"" Seattle, 458 U.S. at 486 (quoting 
, '/' 

United States v. Carolene Prods. :Co., 304 U.S. 144, 153 n.4 

(1938)). Such state action II inevitably raises dangers of imper

missible motivation. II Id.at 486 n.30. Like a facial racial 

classification, it is "inherently suspect." Id. at 485. 

2. The Supreme Court has applied these principles in two 

cases that apply directly here. In Hunter v. Erickson, the Court 

invalidated Section ,137, an amendment to the Akron, Ohio, city 

charter. Section 137 provided that any ordinance regulating 
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housing transactions "on the basis of race, color, religion, 

national origin or ancestry." would be invalid unless approved by 

a majority ina citywide referendum. Hunter, 393 U.S .. at 387, 

390. In striking down Section 137, the Court noted that the 

amendment did more than simply repeal the city's existing fair 

housing ordinancei it "also required the approval of the electors 

before any future ordinance could take effect." Id. at·389-390. 

Section 137 thus singled out proposed antidiscrimination measures 

for uniquely onerous treatment in the political process. While 

"[t]hose who sought,or would benefit from, most ordinances reg

ulating the real property market remained subject to the general 

rule" requiring only a vote of the city council, those who sought 

antidiscrimination laws "must run § 13.7' s gantlet." Id. at 390. 

The Hunter Court considered it of no moment that the charter 

amendment "dr[ew] no distinctions among racial and religious 

groups" and subjected "Negroes.and whites, Jews and Catholics 

* * * to the same requirements if there is housing discrimination 

against them which they wish to end." Ibid. For Section 137 . 

"nevertheless disadvantage[d] those who would benefit from laws 

barring racial, religious, or ancestral discriminations as 

against those who would bar other discriminations or who would 

.otherwise 	regulate the real estate market in their favor." Id. 

at 391; accord id. at 389. And "although the law on its face 

treat [ed] Negro and white, Jew and gentile in an identical 

manner, the reality is that the law's impact [fell] on the. 

minority," for non-minorities were unlikely. to need legisla~ive 
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protection against discrimination., Id. at 391. The Court 

therefore ,concluded that .. § 137 place [d] special burdens on 

racial minorities within the governmental process. This is no 

more permissible than: denying them the vote, 'on an equal basis 

with others:" Ibid. While the city was under no constitutional 

obligation to enact an antidiscrimination ordinance, it could not 

place unusual obstacles in the path of people lobbying for such 

an enactment. 

Hunter thus established that "the equal protection of the 

,laws" requires state governments to leave their ordinary lawmak

ing processes open on an equal basis to those who seek the 

"protection ll of laws preventing discrimination against them. In 

Seattle, the Court made clear that the ordinary political process 

'must similarly remain open to those who seek the IIprotection ll of 

affirmative state action designed to overcome the effects of 
, . 

discrimination -- even if that action is itself race-conscious. 

Seattle involved Initiative 350, a Washington State measure that 

barred school districts from voluntarily enacting mandatory 

busing programs to overcome de'facto school segregation. In 

evaluating the constitutionality of Initiative 350, the Court 

read its decision in Hunter as establishing "a simple but central 

principle" (Seattle, 458 U.S. at 469-470) : 
l 

[T]he political majority may generally restructure the 
political process to place obstacles in the path of 
everyone seeking to secure 'the benefits of governmental 
action. But a different analysis is required when the 
State allocates governmental power nonneutrally, by 
explicitly using the racial nature of a decision to 
determine the decisionmaking process. 



- 14 

Applying that principle, the Court held Initiative 350 invalid, 

because "it uses the racial nature of an issue to define the 
' ..,. 

governmental decisionmaking structure, and thus imposes substan

tial and unique burdens on racial minorities. II Id. at 470. 

The Court engaged in a two-step analysis. First, the Court 

concluded' that Initiative 350 singled out racial issues for 

special treatment. The initiative's text "nQwhere mention[ed] 

'race' or 'integration.'" Id. at 471. It simply enacted a 

, general ban on mandatory busing in public schools. But because 

Initiative 350 contained numerous exceptions, the Court concluded 

that it effectively permitted busing for any purpose other than 

racial integration. See ibid. In practice, it would only affect 

busing for racial purposes. And while not all African-Americans 

'. opposed the initiati've -- and not all whites supported it -- tht? 

;;.Court concluded that integration II inures primarily to the benefit 

of the minority, and is designed for that purpose. II Id. at 472. 

Second, the Court held that lithe practical effect of Initia

tive 350 is to work a reallocation of power of the kind condemned 

in Hunter" (id. at 474) : 

The initiative removes the authority to address a 
racial problem -- and only a ~acial ptoblem -- f~om the 
existing decisionmaking body, in such a way as to 
burden minority interests. Those favoririg the elimina
tion of de facto school segregation now must seek 
relief from the state legislature, or from the state
wide electorate. Yet authority over all other student 
assignment decisions, as well as over most other areas 
of educational policy, remains vested in the local 
school board. 

Because the Constitution does not mandate a remedy for de facto 

school segregation, the Court stressed that Washington was free 
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to repeal any, busing programs the state itself had enacted to 

address that problem (id. ,at 483) -- a point the Court relied 

upon in Crawford v. Board of Education, 458 U.S. 527, 538-539 

(1982), decided the same day. But the state,'.may not "burden [] 

all future attempts to integrate Washington schools in districts 

throughout the State, by lodging decisionmaking authority over 

the question at a new and remote level of government." Seattle, 

458 U.S. at 483. 

3. Hunter and Seattle establish a basic rule of equal 

protection. States are free to repeal measures they adopt to 

overcome discrimination including affirmative action -- so 

long as thos,e measures are not themselves required by federal 

law. See Crawford, 458 U.S. at 538-539; Seattle, 458 U.S. at 

483; Hunter, 393 U.S. at 390 n.5. In such a case, the benefi

ciaries of that legislation "would undoubtedly [have lost] an 

important political battle, but they would not thereby [have 

been] denied equal protection~" 'Seattle, 458 U.S. at 483 (quot

ing Hunter, 393 U.S. at 394 (Harlan, J., concurring)) (internal 

quotation marks omitted; alterations in Seattle). But states may 

not go further and single out racial and gender issues for unique 

treatment in the political process, where that treatment effec

tively places a special burden on minorities and women by requir

ing them to repair to a new and more remote level of government 

before obtaining "legislation specifically designed to overcome 

the 'special condition' of prejudice." Id. at 486 (quoting 

Carolene Prods., 304 U.S. at 153 n.4). In su6h a case, the 

i' 
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majority has not merely won a political battle; it has altered 

the rules for all future political battles and thereby impermis

sibly entrenched its power. It ha~ denied "the equal protection 

of the laws" by limiting the opportunity for·..minorities and women 

to seek the "protection" of meaningful responses to discrimina

tion. 
S, \.. 

B. The District Court Did Not Abuse Its Discretion In Finding 
:, Hunter And Seattle Controlling Here 

.. In ruling that the plaintiffs had established a likelihood 

of success on the constitutional issue, the district court 

properly recognized that" [t]he Seattle opinion sets out the 

framework for analysis." Slip op. 33. Under Gregorio T. and 

Sports Form, that recognition alone would be sufficient to uphold 

the preliminary injunction. ·It is certainly sufficient to 

warrant denial of a stay. Intervenor. has not demonstrated a 

likelihood of success in showing that the district court abuse.d 

its discretion in applying Hunter and Seattle. Under a straight

forward application of those precedents, Proposition 209 is 

unconstitutional because it si~gles out racial and gender issues 

for unique treatment in the political process and thereby burdens 

. the enactment of legislation designed to overcome prejudice~. 

1. As a formal matter, Proposition 209 appears simply to 

require race- and gender-neutrality in government programs. But 

the district court properly 11100ked beyond the plain language of 

the measure in question and inquired whether, 'in reality, the 

burden imposed by. [the] arrangement necessarily falls on the 

minority.' II Slip op. 29 (quoting Seattle, 45.8 U.S. at 468 
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(emphasis and alteration added by district court)} . While 

Pro:position 209, like the mea.sures invalidated in Seattle and 
.•.., 

Hunter, "on its face treats Negro and white, [male and female] in 

an identical manner, the reality is that the' law's impact falls 

on * * * minorit[ies]" and women. Hunter, 393 U.S. at 391. 

Despite its general language, the only meaningful impact of 

Proposition 209 will fallon narrowly-tailored affirmative action 

programs that. promote the inclusion of qualified minorities and. 

women. As the district court found, "the primary practical 

effect of Proposition 209 is to eliminate existing governmental 

race- and gende~-conscious affirmative action programs in con

tracting, education, and employment and prohibit their creation 

in the future, while leaving governmental entities free to employ 

preferences based on any criteria other than race or gender." 

Slip op. 35. The state could not identify "a single existing 

program, other than race- and gender..;conscious affirmative action 

programs, that would be affected by Proposition 209." Id. at 34 . 

. But "all parties concede" t~at it "will prohibit race- and 

gender-conscious affirmative ac:::tion efforts~" Id. at 35. 

Proposition 209 is thus precisely targeted at "legislation 

specifically designed to overcome the 'special condition' of 

prejudice." Seattle, 458 U.S. at 486 (quoting Carolene Prods., 

304 U.S. at i53 n.4). Even before Proposition 209, both race

and gender-conscious state affirmative action programs were 

required to satisfy rigorous constitutional scrutiny. Such 

programs are generally lawful only where they respond to historic 
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or present exclusion. See,~, City of Richmond v. J.A. Croson 

Co., 488 U.S. 469, 509 (1989) (plurality opinion). In Adarand 

Constructors v. Pena, 115 S. Ct. 2097 (.1995), the Court empha

.sized that race-based action would survive strict scrutiny if it 

was narrowly tailored to eliminate the effects of discrimination. 

The Court reasoned that U[t]he unhappy persistence of both the 

practice and the lingering effects of racial discrimination· 

against minority groups in this country is an unfortunate reali 

ty, and government is not disqualified from acting inresponse.to 

it.U Adarand, 115 S; Ct. at 2117; see also Coral Constr. Co. v. 

King County, 941 F.2d 910, 931-932 (9th Cir. 1991) (applying 

similai analysis in gender context), cert. denied, 502 U~S. 1033 

(1992) .§.I 

Affirmative action:programs that satisfy these rigorous 

standards are an important means of eradicating discrimination 

and its effects. Thus, while not all minorities and women favor 

affirmative action, it "inures primarily to the[ir] benefit" and 

"is designed for that purpose." Seattle, 458 U.S. at 472. 

Because the only practical eff~ct of P~oposition 209 falls on 

affirmative action programs that are justified by a compelling 

predicate, the initiative eliminates an important response to 

"the 'special condition' of prejudice." Id. at 486. 

§./In addition to the interest in addressing past discrimination, 
states also have a compelling interest in achieving diversity in 
certain circumstances. See,~, Regents of the Univ. of Cal~ 
v. Bakke, 438 U.S. 265, 311-315 (1978) (opinion of Powell, J.) i 

see also Seattle, 458 U,S. at 472-473 (programs aimed at achiev

ing racial diversity are designed to overcome the special condi
tion of prejudice). . 


http:inresponse.to
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2. Although affirmative action is an important means of 

overcoming discrimination, states are generally free to decide 

whether or not to adopt affirmative action programs -- just as 

they. are free to decide whether or not to adopt antidiscrimina-. 

tion laws or race-conscious busing plans. States are also 

generally free to repeal affirmative action programs they have 

enacted. See p. 15, supra. By enacting Pro~osition 209, howev

er, California has done more than simply repeal its existing 

affirmative action programs. Not only does Proposition 209 

single out programs designed to overcome prejudice, it also 

effectively limits the access of minorities and women -- the 

primary beneficiaries of affirmative action -- to the levers of 

government .. It does so by "lodging decisionmaking authority over 

[affirmative action programs] at a new and remote level of 


government." Seattle, 458 U.S at 483. 


Prior to the passage of Proposition 209, minorities and 


women who sought narrowly tailored race- or gender-conscious 


relief to overcome the effects of discrimination were free to 
. . 
lobby their city councilor .. school board for that relief. See 

slip op. 21. Under Proposition 209, that has all changed. Now, 

"women and minorities who wish to petition their government for 

. race- or gender-conscious remedial programs face a considerably 

more daunting burden." Ibid. Instead of obtaining relief 

through ~he political processes of their local government or 

school district, or even the state legislature, women and minori

ties seeking lawful and constitutional affirmative action pro
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grams must undertake the extraordinarily difficult step of 

amending the state constitution. See slip op. 21-23, 37-39 

(noting the extensive burdens that step would entail). In 
~ 

contrast, persons seeking other kinds of special consideration 

can simply do so through the normal administrative, legislative, 

and.judicial processes. Many of the forms. of preferential 

treatment Proposition 20'9 does not reach - - such as preferences 

based on veteran's status or residency in employment and alumni 

or athletic preferences in state universities -- are not desigried 

to respond to instances of discrimination. Thus, the initiative 

imposes significant barriers to the enactment of important 

responses to discrimination, while leaving other preference 

schemes wholly untouched. In this respect, Proposition 209 

cannot be distinguish~d from the enactment rejected in Seattle. 

See Seattle, 458 U.S. at 480. Like Initiative 350, Proposition 

209 effectively distorts the political process for minorities and 

women only .11 

l l Intervenor contends that the district court's analysis would 
invalidate state Equal Rights Amendments or any other state-law 
requirement subjecting gender classifications to strict scrutiny.
App. for Stay 12. For the reasons explained in the text, that is 
incorrect. Proposition 209 is infirm because it places unusual' 
burdens on women and minorities in obtaining "legislation specif
ically designed to overcome the 'special condition' of preju
dice." A requirement of strict scrutiny for gender classifica
tions does not suffer from that infirmity. Not only would such a 
requirement afford women greater protection, but strict scrutiny 
analysis also expressly permits the use of a suspect classifica'''': 
tion where necessary to overcome discrimination or serve some 
other compelling interest. Nor would the district court's 
analysis invalidate 42 U.S.C. 2000e-2(1). Cf. App. for Stay 16. 
That statute prohibits the race- or gender·based alteration of 
valid and job-related test scores but does not prohibit affirma

(continued ... ) 
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Intervenor makes several arguments against.the application 

of Hunter and Seattle. None demonstrates that the district court 

abused its discretion in choosing to apply those cases here. 
" 
" ... 

First, in~ervenor argues that Proposition 209 simply mandates 

race- and gender-neutrality and therefore only eliminates pro

grams that are already constitutionally suspect. App. for Stay 

9-12. That argument is foreclosed by Seattle. Like Proposition 

209,Washington's Initiative 350 simply mandated formal race

neutrality: it generally prohibited race-conscious busing 

programs designed to overcome de facto school segregation. In 

his dissent in Seattle, Justice Powell made this parallel explic

it. He observed that "when a State or school board assigns 

students on the bases of their race, it acts on the basis of a 

racial classification, and we have consistently held that '[a] 

racial classification, regardless of purported motivation, is 

presumptively invalid and can be upheld only upon an extraordi

nary ju~tification.'~ Seattle, 458 U.S. at.492 n.6 (Powell, J., 

dissenting) (quoting Personnel Adm'r v. Feeney, 442 U.S. 256, 272 
. I 

(1979)). To the Court, Initiative 350 was not saved by the fact 

that it targeted only race-conscious programs. Rather, the 

crucial points were that busing "at bottom inures primarily. to 

11 ( ••• continued) 
tive action in employment generally; it leaves intact, for 
example. the practice of II banding II closely related' scores. See 
Sims v. Montgomery County Comm'n, 887 F. Supp. 1479, 1484-1485 
(M.D. Ala. 1995) . It targets only a particular means of imple
menting affirmative action that may be regarded as too blunt an 
instrument, and too often unnecessary, ever to be narrowly tai
lored. It is thus a proper exercise of congressional authority 
under Section 5 of the Fourteenth Amendment. 
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. the benefit of the minority, and is designed for that purpose," 

Seattle, 458 U.S. at 472, and that the Washington initiative 

"place [d] unusual burdens on the ability of racial groups to 

enact legislation specifically designed to o~ercome the 'special 

condition' of prejudicej" ide at 486 (quoting Carolene Prods., 

304 U.S. at 153 n.4). As we have explained,. those points apply 

with equal force here. Because Proposition 209 singles out 
. . 

. legislation "designed to overcome the 'special condition' of 

prejudice Ii for uniqu~ and more burdensome treatment in the 

political process, Seattle dictates that it be treated as equiva

lent to a racial or gender classification. See ide at 485. 

Intervenor contends that the Seattle Court. expressly reject

ed any parallel between busing and affirmative action by stating, 

in a footnote; that lithe horribles paraded by the dissent ** * 

which have nothing to do with the ability of minorities to 

participate in the process ofself-government-- are entirely 

unrelated to this case.~ Seattle, 458 U.S. at 480 n~23 (citing 

id. at 498-499 n.14 (Powell, J., dissenting»; see App. for Stay 

14-15. But .the "horribles" refe:r:red to by the Court did not 

relate to the mere application of the Seattle principle ,to 

affirmative action; by its terms.' the Seattle decision plainly 

covers affirmative action programs "designed to overcome the 

'special condition' of prejudice." Id. at 486; seeid. at 486

487. Rather, the Court was evidently referring to the dissent's 

suggestion that the Seattle principle might ~xtend to the lowest 

levels of an administrative hierarchy. For· example, the dissent 
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read the Court's opinion as preventing a state law school's dean 

,from overruling a school admissions committee's decisio.n to 

employ affirmative action. See id. at 498-499 n.14 (Powell, J., 

" dissenting). The Court cerrectly concluded that such a hypothet

ical c~se has "nothing to do with the abiltty ef minorities to 

participate in the process of self-government." .M'L., at 480 n.23 . 

. But Proposition 209's foreclosure of the ability to ebtain 

affirmative action through state and local legislative precesses 

-- like Initiative 350's foreclosure of the ability to obtain 

"busing through local school boards -- has everything to do with 

access to self-government . 

. Intervenor also contends that Crawford, supra, precludes 

application· of Seattle here. That is incorrect. Crawford, whiCh 

the Court decided on the same day as Seattle, involved only the 

question whether the repeal of a law benefitting racial minori

ties vielated the Equal Protection Clause. Crawford, 458 U.S. at 

538. In Crawford, the Ceurt upheld Propositien I, which amended 

the California Censtitutien to. prehibit state courts from impos

ing mandatory busing. remedies unq,er the state censtitution except 

in· situations where a federal ceurt could de so. under the Four

teenth Amendment. Id.at 5.32. Distinguishing Seattle, theCeurt 

neted that, even after the passage o£ Propesitien I, "[tlhe 

schoel districts themselves retain a state-law obligatien to take 

reasonably feasible steps to desegregate, and they remain free to 

adept reassignment and busing plans to effectuate desegregation. II 
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Id. at 535-536 & n.12.!1 The provision did nothing more than' 

repeal the judicial enforceability of the prior constitutional 

obligation .to adopt busing programs, . and lithe simple repeal or 

modification of desegregation or antidiscrimination laws, without 

more, never has been viewed as embodying a presumptively invalid 

racial' classification. " Id. at 538-539; id. at 547 (Blackmun, 

J ., concurring). 

Crawford is inapposite here. Unlike Proposition I, Proposi

tion 209 does much more than simply repeal existing state-law 

programs that mandate more than the Fourteenth Amendment re

quires.Rather, Proposition 209 invalidates most public affirma

tive action programs in California -- whether created by the 

state constitution, state legislation, local ordinances, or other 

state action -- and it prevents anyone from seeking new affirma

tive action programs through ordinary political means .. Accord

ingly, it is precisely the type of distortion of the political 

process invalidated in Seattle and Hunter. 11 Intervenor has not 

!/Intervenor simply mischaracterizes Crawford by stating that 
proposition I "not only repealed:existing de facto busing pro
grams, it amended the. California constitution to prohibit any 
such program in the future." App. for Stay 18. To the contrary, 
Proposition I mer~ly prohibited state courts from requiring 
localities to adopt stich busing programs. unlike Proposition 
209, it did not prohibit local school boards from voluntarily' 
adopting them. The Crawford Court distinguished Seattle on 
precisely this basis. See Crawford, 458 U.S. at 536 & ri.12. 

l / Intervenor's reliance on the state's general latitude in ar
ranging its internal structure is therefore misplaced. As the 
Court explained in ~eattle and Hunter, the state's power to order 
its internal governmental processes must give way when the state 
exercises that power in a manner that places "extraordinary. 
burdens on the ability of minorities to obtain, through ordinary 

(continued ... ) 

http:Hunter.11
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made a "strong showing," Hilton, 481 U.S. at 776, that the 

district court lik~ly abused its,discretion in finding that 

Seattle and Hunter apply here. 

II 


BOTH THE BALANCE OF HARDSHIPS AND TH~ PUBLIC INTEREST 

TIP SHARPLY AGAINST UPSETTING THE. STATUS QUO BY 


GRANTING A STAY 


As we have explained, the narrow order issued by the dis

trict court merely serves the traditional purpose of a prelimi

nary injunction "to preserve the status guo ante litem pending 

a determination of the action on the merits." Los Angeles 

Memorial Coliseum Comm'n v. National Football League, 634 F.2d 

f 	 1197, 1200 (9th Cir. 1980) (citing cases). In this context, 

entry of a stay would contravene the basic purpose of the Court's 

stay power, for it would disrupt the status quo. Intervenor has 
) 

not demonstrated that the equities justify such an extraordinary' 

step. Indeed, the district court found that the balance of hard

ships "tips decidedly in plaintiffs' favor." Slip Ope 64. 

A stay is not necessary to protect inte,rvenor from. irrepa

rable harm. District court orders suspending enforcement of 

Proposition 209 have been in place since November, and this Court 

has already expedited consideration of the appeal from'the 

preliminary injunction pursuant to 9th. eire R. 3-3. Intervenor 

has not "shown that [it] will.suffer significant harm during the 

pendency of such an expedited hearing on the merits." Warm 

2/ ( ••• continued) 

political means, legislation to overcome discrimination. See 

Seattle, 458 U.S. at'476-480i Hunter, 393 U.S. at 392-393. 
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Springs Dam Task Force v. Gribble, 565 F.,2d 549, 551 (9th Cir., 

1977) .lll Indeed, the district court endeavored to minimize the 

disruption its order would cause. While defendants may not 

enforce Proposition 209 pending trial, they remain free volun~ 

tarily to decide to eliminate affirmative action programs within 

their purview. See slip op. 66 n.53. To the extent intervenor 

believes itself aggrieved by the continuing existence of affirma

tive action programs, the voluntary repeal permitted by the 

preliminary i'njunction can fully protect its interests. The 

limited nature of the restrictions imposed by the district court 

underscores the minor burden that leavihg the preliminary injunc

,tion in place entails. 

Should the preliminary injunction be stayed, by contrast, 

plaintiffs and the public interest will suffer significant harm. 

Once the district court's order is lifted, Proposition 209 will 

be binding state law; any affirmative action program that vio

lates Proposition 209 may be immediately terminated. "[T]he 

hardships that would be caused to women and minorities" by
I' , 

Proposition 209's elimination of affirmative action programs were 

detailed by the district court, see slip op. 16-20, 63, and these 

hardships "must be weighed" in determining whether to grant the 

lQ/Indeed, a serious question exists regarding intervenor's 
Article ,III standing to file an appeal~nd seek a stay. While 
intervenor would appear to have standing under this Court's 
decision in Yniguez v. Arizona, 939 F.2d 727, 733 (9th Cir. 
1991), the United StateS has urged reversal of that decision in 
the Supreme Court. See Brief for the United States as Amicus 
Curiae Addressing-Standing, Arizonans for Official Englishv. 
Arizona, No. 95-974 (U.S. argued Dec. 4, 1996). 
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stay.·· See Associated Gen. Contractors, 950 F. 2d at 1411. 

Moreover, implementation of Proposition 209 would restrict access 

to the political process "an.immediate and ongoing injury that 

is not amenable to monetary remedy. II Slip OJ? 63. In this 

context, plaintiffs' substantial claim of the violation of·. 

constitutional rights itself may constitute irreparable harm. 

See Associated Gen. Contractors, 950 F.2d at·1412. In light of 

the significant harm that the plaintiffs and the public interest 

will suffer in the pbsence of preliminary relief, and the rela

tively·minor burden on defendants imposed by the court's narrowly 

drawn order, the district court properly "perceive[d] a need to 

preserve the status quo" pending resolution of plaintiffs' 

claims. Republic of the Philippines v. Marcos, 862 F.2d 1355, 

1362 (9th Cir. 1988) (en banc) I cert. denied, 490 U.S. 1035 

(1989). This Court should not stay the order and disrupt the, 

status quo. 
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CONCLUSION 

The motion for stay should be denied. 
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i>roposition 209faces.· 

administration's fire

." ,... . ' .. 

Briefcalls measure unfair to minorities 
r --

Bv Frank J. MurraY . 
THE WASHINGTON nilES 

The.Clinton administration yes
terday formally attacked Califor
nia's initiative against affirmative 
action, charging that it is a ploy 
tl:at locks in majority power at the 
expense of racial minorities and 
women. ' 

"States may not ... single out 
racial and gender issues for unique 
treatment in the political process" 
where that treatment' effectiv~ly 
places a special burden on ~
'ities and women:' the Justice De
partment said in a 28-page brief. . 

The 9th U.S. Circuit Court of Ap
peals has scheduled an unusually 
early Feb. 10 hearing on whether 
to lift a lower-court injunction im
posed Dec. 23 and allow the voter
passed law to take effect. 

"In such a case the majority has 
not merely won a political battle. It ' 
has altered the rules for all future 
political battles and thereby im
permissibly entrenched its powet;" _ 
said the Justice Department, 
which seeks to keep California 
from carrying out the will of the 
voters in Proposition 209. 

The brief. signed by acting As
sistant Attorney General Isabelle 

~~tz ~nzle.r, said that leaving the 
IDJunction m place causes no ir
reI?arable harm because public of
fi,?la!s may voluntarily suspend or 
elimmate programs so long as they 
are not compelled to act by Prop
osition 209. 

The administration's decision to 
file ,a friend-of-the-court brief 
rather than try to intervene and 
become a party to. the case as 
White House Press Secretary Mi
cha~l McCurry announced Dec. 
21, IS something of a retreat. Dur
ing detailed proceedings later, the 
government may want to be a 

, party to be fully heard. . 
The widely watched Nov. 5 vote 

amended Article I of the California 
Constitution to ban all favoritism 
in government jobs, ~du.cation and 

contracting on the baSIS or race, 
sex, color, ethnicity or national ori
gin. It restated opposition to "re
verse" discrimination on \ those 
same grounds. . 
, ,The administration, which has 
been torn over how to respond to a 
series of court decisions that un
dermine atiirmative-action pro
grams, says Proposition 209 ap- , 

. pears' to require neutrality. 

Hut the Justice Department said 

that because the measure changes 

the state constitution, it puts those, 

it affects, primarily racial minor

ities and women, at a disadvantage 

compared with those, such as vet

erans and the elderly. who, get 

benefits set by statute. Racial mi

norities and women, the depart

ment said, would be denied equal 

protection under the U.S. Constitu

tion's 14th Amendment because 


, they would have to work harder to 
enact changes. ' 

The Justice Department thus 

supported U.S. District Judge 

Thelton Henderson, who blocked 

enforcement of Proposition 209. 


, The plaintiffs' lawyers jockeyed to 
make sure Judge Henderson 
would handle the case in the ex
pectation he would favor their 
viewpoint: 

California Gov. Pete Wilson, a 
Republican, issued a statement de
nouncing the federal brief as a per
version of the Justice Depart
ment's argument of equ·a1. 
protection and calling President 
Clinton's deCision to oppose the ini
tiative a "historical setback." , 

"The Clinton administration 
now has the dubious distinction of 
being the first administration 
since the enactment of the Civil' 
Rights Act of 1964 to contend that 
a law prohibiting all race- and 

----~~----------

gender-based discrimination is it- 'I ' ' 
self unconstitUtional," he Said. 

The Justice Department said 
Mr. Wilson could not identify a sin

,gle program, other than affinn
ative action, that would be re
stricted by PropOSition 209. 

The measure would invalidate 

new programs and block actions 

under, existing' state and local 

affirmative-action plans. It would 

exempt any program under court 

order or consent decree and any 


A prime mover 
behind the measure 
plans to take the 
campaign nationwide. 

action necessary to receive federal 
funds. ' 

The American Civil Liberties 
Union filed the suit in the name of 
the Coalition for Economic Equity 
against all state and local officials 
in California. Californians Against 
Discrimination, and Preferences 
obtained permission to intervene 
on the state's side to defend the 
voters' intentions. 

While the battle over the Cali
fornia Civil Rights Initiative is 
waged in the courts, a prime 
mover'behind the measure, Ward 
Connerly, recently announced he 
is taking the campaign nationwide. , 
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~T!~ tak~I~~ 

against Calif.'s Prop... 209 . 


The ClInton Justice Department weighed In on the side of 

afIIrmative action Wednesday In the legal batue over ProP

osition 209. approvtid.1n November by CaUfombi voters to 


. end race- and gender-based state afIIrmative-action efforts; 
"It Is dlsturbing that the president would take sides In a 

lawsuit that thwarts the will of the people of caIifo~:' 
said Jennifer Nelson of the American CiVil Rights Institute, 
which supports the initiative. A federal judge In December 
baited enforcement of Prop. 209, but supporters appealed. . . 
The Justice Department brief flied with the U.S. Court of 
Appeals for the Ninth Circuit says the initiative "effectively 
limits the access of minorities and women •.• to the levers 
of government" The appeals court hears the case Feb. 10. 

. '" 
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M.'S..Deta'1·Is' Its . "laws, the brief conc'edes, but' ~h~y~" --,.
\II{) t are one possible remedy for dis." crimination, And that r~medy must 


. always be available through "the 

'+£; normal politiCal process," the brief"1A' 

,,~~v:"Lega" fgumen~'~~'-' -.'::-arfr~~:ositX~-;F209 is "a distortion of 

.:- Agams·t 'p"f,'"Op. 209,' .,', , . 

" By DAVID G. SAVAGE 
: TIMES STAFF WRITER 

W ASHINGTON-califorrua's Propos;. . 
Hon 209 is flawed not because it ' 

repeals the official use of race and gender as 
factors in government programs but 
because it does so through a binding state
Wide vote. Clinton administration lawyers 
said Wednesday. '. 

That vote unfairly prevents anyone from 
. seeking new affirmative action programs 

"through ordinary political means," such as 

appealing to city councils. county boards or 

the state Legislature, the lawyers said in a' 

friend -of -the-court brief filed with the U,S. 


. 9th Circuit Court of Apppali<. 

The appeals court is considering whether 
to lift an order by a federal, judge based in 
San Francisco that has blocked enforce· 
ment of the anti-affirmative action measure 
before a trial determines its legality. 

Last month. President Clint<m sigrialed . 
that his administration would' join those. 
who are opposing the state initiative. The 
brief filed Wednesday marks the 
administration's first attempt to eXplain the 
legal basis for its opposition; , 

.. A state is free under the 14th Amend
ment to decline to pass beneficial legislation ' 
such as affirmative action and a state is free 
to repeal such programs after it has enacted 
them. but it may not remove those ques
tions from the normal political process," the 
brief states, 

I n recent years, the U,S. Supreme Court 
has cast a skeptical eye on affirmative 

action progrdms and ruled that "racial 
classifications" by public agencies are 
almost always unconstitutional. For that 

, reason, administration lawyers could not 
assert that California's local and state 
agencies must. or even should, give prefer
ences to minorities and women. 

Instead. the attorneys were forced to rely 
on high court preceoents from an earlier era 
invo!\'ing state laws that blocked cities 
from adopting anti ·discrimination mea· 
sures. Those opinions, many of them passed 
by 5·4 majorities. suggesteo that states 
must lea,'e local agencies the option of 
ddopting anti·oiscriminalion ordinances, 

the political process" because it 

"effectively limits the access ofminorities and women to the levers 
. ,of government," the brief argues, 

, '. '. "-. . . " ,.,' " 

Under Proposition 209, minori
ties and women may not win affir. 
mative action policies, except by 
winning· a new statewide vote of 
the people, it says. . .... 

The state initiative, which passed 
in November by a 54%-46% vote, 
says local and state agencies' may 
not "grant preferential treatment" 
to anyone ba5ied on race, sex, color. 
et~nicity or national orie-in, 

Affirmative action poliCies are not 
exactly the same as anti-discrimination 
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.Justice Dept.J1rief OpoosesCalifornia ..:' . it' disappointed that the Clinton administration is out of step 'fjth_t- .l t' B the majority of Americans who feel racial preferences AreIrma lve ftC Ion .. a.," wrongandough~tobeended."saidWard~.the~Mf... - ..... - .. '--' -:':" '; ..•• ~ ':" . .,-. ..... , "Sacramento businessman who led the Proposition 209 effqft, 

, . By Michael A. Fletcher' .,' ' .~. In ,~~g 'to fight the law.' the federal ~t • 
. ". wuhiDgtoo I'0Il SWfWrilu . the CIvil nghts groups that filed to block the law. During ihe , 

final days of the fall campaign, some of those groups had aiti- . 
The Clinton administration yesterday waded into the Jeg3J cized Clinton and the Democratic Party for not 'doing ~gh 

battle over California's recently approved ballot initiative out to oppose Proposition 209. which enjoyed strong finaJti.1l 
lawing affirmative action. arguing that the new law is UJlCOIl- backing from national Republicans. , ' . ,. 
stitutionaI and should not be allowed to take effect. . ~l'm extremely pleased that the Justice Department -Las ' 

In a brief filed to the U.S; Court of A.ppeaIs in' San Francis taken this action."·Said Wade Henderson. executive direct<wof ' 
co, the Justice Department said it opposes Proposition 209 the Leadership Conference on civil Righ~s. "The ConstituDon 
and believes its implementation has rightly been blocked by a guarantees equal protection under the law to all Ameri4ns 
rourt pending a trial on its constitutionality. " '. and that can't be eliminated, even by a majority vote of the 

" The state has sought to lift·the judge's order and allow the electorate." ' 
measure to take effect while the legal battle goes forward: While the administration's filing of a brief in the case 

, Qintop ~tion attorneys have said they fear Propo pleased civil rights groups, the action feU short of one option
sitiio 209 could undermine federal' civil rights policies. and considered by the administration: becoming an actual party to 
SIU ~ states to follow California's lead. Proponents of the the litigation. . 
new law have joined with conservative activists nationwide to 
take tbeir anti-affirmative acti~ message to states across the 
alUIltry. wbere previous efforts to outlaw. affirmative action' 
,baB~_~~----':""-- ....... 

The measure, approved last November, prohibits prefer
ences ~ on sex and race in state and Jocal government 
contracting. hiring and university admissions: 

In its brief to the 9th U.S. Circuit Court of Appeals, the Jus
tice Department argues that' Proposition 209 violates the 
equal protection clause of the 14th Amendment by putting 
women and minorities who seek relief from discrimination at a 
disadvantage. It also says the court injunction blocking the law 
from taking effect should stay in place to protect women and 
minorities from the harm they woold,face if affirmative action 

" programs were dismantled before the case is fully adjudicated. 
Gov~ Pete WiL<!oo (R), calling the Clinton administration ac- ' 

tion "deeply regrettable: said in a statement: "The Depart
meitt d. Justice is contending that the equal protection clause 
bars a state from prohibiting in its constitution discrimination 

,against aD races and only allows the state to prohibit discrimi
nation against some races, turning the equal protection clause 
into thetmequal protection clause." .' 

The administration's position also angered conservatives. 
who think the measure reflects the will of the people. "We are· 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 


Nos. 97-15030, 97-15031 

COALITION FOR ECONOMIC EQUITY, et al., 

Plaintiffs-Appellees, 

v. 

PETE WILSON, Governor, et al., 

Defendants-Appellants, 

CALIFORNIANS AGAINST DISCRIMINATION AND 
PREFERENCES, INC., 

Defendant-Intervenor
Appellant. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 


BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

IN OPPOSITION TO THE MOTION FOR STAY PENDING APPEAL 


INTRODUCTION AND SUMMARY OF ARGUMENT 


This case involves a constitutional challenge to Califor

nia's Proposition 209, which generally prohibits race- and 

gender-conscious affirmative action by state and local officials', 

The district court entered a preliminary injunction to preserve 

the status quo pending consideration of plaintiffs' claims on the 

merits. The court's order prohibits state and local officials 

from implementing Proposition 209 by eliminating affirmative 

action programs across the board, but it expressly permits those 

officials to reexamine or repeal particular affirmative action 

programs within their purview so long as they are doing so 

voluntarilY and pursuant to authority that exists independently 
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of Proposition 209. Intervenor seeks a stay that would alter the 

status quo and cause Proposition 209 to become immediately 

enforceable. Intervenor has not established any significant 

injury to its interests that warrants disrupting the status quo 

and overturning the district court's narrow prohibitory order. 

Nor has intervenor made the necessary "strong showing" that 

it is likely to succeed on the meriis of this appeal. Hilton v. 

Braunskill, 481 U.S. 770, 776 (1987). Because this appeal arises 

from the entry of a preliminary injunction, intervenor can 

succeed on this appeal only if it shows that the district court 

fundamentally misapprehended -- not merely misapplied -- the 

governing legal rules. See Gregorio T. v. Wilson, 59 F.3d 1002, 

1004 (9th Cir. 1995) i Sports Form, Inc. v. United Press Int'l, 

Inc., 686 F.2d 750, 752 (9th Cir. 1982). To obtain a stay, 

intervenor must establish a likelihood that the district court 

abused its discretion in reaching the result it did. See Lopez 

v. Heckler, 713 F.2d 1432, 1436 (9th Cir. 1983). 

Intervenor cannot satisfy that standard he~e. The district· 

court properly concluded that the Supreme Court's decisions in 
. . 

Hunter v. Erickson, 393 U.S. 385 (1969), and Washington v. 

Seattle School District No.1, 458 U.S. 457 (1982), govern this 

case. Under those decisions, a state may not "placer] unusual 

burdens on the ability of racial [or gender] groups to enact 

legislation specifically designed to overcome the 'special 

condition' of prejudice." Seattle, 458 U.S. at 486 (quoting 

United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 
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(1938)). Hunter and Seattle prohibit states from singling out 

such legislation for uniquely burdensome treatment in the politi

cal process IIby lodging decisionmaking authority over the ques

tion at a new and remote level of government;" Seattle, 458 U.S. 

at 483; see id. at 469-470, 474-475. Proposition 209, like the 

ballot initiative invalidated in Seattle, singles out measures 

designed to overcome prejudice for unique and burdensome treat

ment. Women and minorities seeking narrowly tailored affirmative 

action programs to respond to discrimination in California must 

now obtain a state constitutional amendment first, while those 

seeking preferential treatment on any number of other bases may 

do so through ordinary state and local political processes. This 

disparate allocation of burdens violates the equal protection 

principles set forth in Hunter and Seattle. 

The district court's decision does not mandate affirmative 

action or require its use by any level of government in Califor-' 

nia. To the contrary, under the terms of that ruling and the 

Seattle decision on which it is based, units of state and local 

government are free to decide for themselves, through their 

normal political processes, whether affirmative action is appro-' 

priate as a matter of law and policy, and to implement lawful 

affirmative action programs or repeal them. What the preliminary 

injunction prohibits, consistent with governing Supreme Court 

precedent, is Proposition 209's placement of minority groups and 

women at a unique disadvantage in the state's political struc

ture. The district court surely did not abuse its discretion in' 
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maintaining the status quo pending consideration of plaintiffs' , 

claims, and this Court ought not .alterthat status quo by grant

ing a stay. 

INTEREST OF THE UNITED STATE$ 

This case involves the question whether an amendment to 

California's Constitution prohibiting race-or gender-conscious 

affirmative action programs violates the federal Constitution's 

Equal Protection Clause. The United States has a strong interest 

in the enforcement of the Equal Protection Clause. That interes~ 

is reflected in Title. IX of the Civil Rights Act of 1964, 42 

U.S.C. 2000h-2, which vests the Attorney General with authority 

to intervene in cases ."seekingrelief from the .denial of equal 

protection of the laws." Pursuant to that interest, the United' 

States was a party in Washington v. Seattle School District No; 

~, 458 U.S. 457 (1982), and it participated as amicus curiae in 

Hunter v. Erickson, 393 U.S. 385 (1969). 

STATEMENT OF THE CASE 

This case involves a constitutional challenge to Califor

nia's Proposition 209, which was approved in a statewide referen

dum on November S, 1996. Proposition 209 adds a new Section 31 

to Article I of the state constitution. It broadly prohibits 

state affirmative action programs based on race or gender. The 

operati~e provision reads: "[t]he state shall not discriminate 

against, or grant preferential treatment to, any individual or 

group on the basis of race, sex, color, ethnicity, or national 

origin in the operation of public employment, public education, 
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or public contracting." Cal. Const. Art. I, § 31(a) (added 

November 5, 1996) (emphasis added). Proposition 209 defines 

"state" broadly to include any political subdivision or govern

ment instrumentality within California; the~efinitional provi

sion specifically identifies local governments, public institu

tions of higher education, and school districts as among the 

entities included within the definition. Id. § 31(f). The 

proposition applies prospectively only and specifically exempts 

pre-existing court orders and consent decrees. Id. § 

3 1 (b) , (d) . 11 

On November 6, 1996, a group of plaintiffs (who. have been 

certified as a class) filed suit in the United States District 

Court for the Northern District of California to challenge the 

constitutionality of Proposition 209. Defendants are "a class of 

all state officials, local government entities or other govern

mental instrumentalities bound by Proposition 209." Coalition 

for Econ. Equity v ..Wilson, No. C 96-4024 TEH (N.D. Cal. Dec. 23, 

t1996) slip op~ 5 n.6 (hereinafter slip op.) . Plaintiffs contend 

that Proposition 209 violates the Equal Protection Clause by 

placing a special burden on the ability of women and minorities 

to obtain beneficial programs through the political process. 

They also contend that the proposition is preempted by federal 

law because it prohibits voluntary affirmative action efforts. 

lilt also exempts "action which must be taken to establish or 
maintain eligibility for any federal program, where ineligibility 
would result in a loss of federal funds to the state." Id. § 
31(e) . 
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Slip op. 3-4. 11 The district court granted a temporary restrain 

ing order on November 27, 1996. 

On December 23, 1996, the district court entered a prelim

inary injunction barring enforcement of Proposition 209 pending a 

trial on the merits. The court found that injunctive relief was 

necessary to protect the plaintiff class from irreparable injury. 

Slip op. 7. The court also concluded that plaintiffs had estab~: 

lished a probability of success on their claim"that Proposition, 

209 denies them the equal protection of the laws by removing the: 

authority to redress racial and gender problems -- and only those 
; 

problems -- to a new and remote level of government, thereby 

singling out the interests of minorities and wo~en for a special 

political burden." Id. at 24, 45. In addition, the district 

court ruled that plaintiffs were likely to succeed in their 

preemption challenge to Proposition 209's ban on affirmative 

action in employment on the ground that the initiative conflicted 

with Congress's intent "to protect employers' discretion to 

utilize race- and gender-conscious affirmative action as a method 

of complying with their obligations under Title VII." Id. at 59. 

The court found that plaintiffs had failed to establish a likeli~ 

.hood of success on their other preemption claims, however. Id. 

at 7. Accordingly, the court issued an order barring the defen-

YSpecifically, plaintiffs claim .thatPropositioh 209 is pre
empted by Titles VI and VII of the Civil Rights Act of 1964, 42 
U.S.C. 2000det ~ (Title VI), and 42U.S.C. 2000e et ~, as' 
amended (Title VII). They also claim that the initiative is 
preempted by Title IX of the Education Amendments of 1972, 20 
U.S.C. 1681 et ~ Slip op. 4. 
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dants "from implementing or enforcing Proposition 209 insofar as 

said amendment to the Constitution of the State of California 

purports to prohibit or affect affirmative action programs in 

public employment, public education or public contracting." Id. 

at 66. 'However, the order expressly permits any of the defen

dants,"to voluntarily adopt, retain, amend or repeal" anyaffir

mative action programs, so long as the defendants are not acting 

to enforce or implement Proposition 209. Id. at 66 n.53. l1 

STANDARD FOR GRANTING A STAY 

In ruling on intervenor's application, this Court must 

consider whether intervenor has made a "strong showingll that it 

is "likely to succeed on the merits"of the appeal, as well as 

the effect a stay would have on the interests of the parties and 

the public. Hilton v. Braunskill, 481 U.S. 770, 776 (1987). 

Where ~ party seeks to stay a preliminary injunction, the Court 

must consider appellants' likelihood of success in light of the 

deferential standard of review governing preliminary injunction 

appeals. See Lopez v. Heckler:, 713 F.2d 1432, 1436 (9th Cir. 

1983). The Court should also consider that the basic purpose of 

a stay, like the basic purpose of a preliminary injunction, is to 

preserve the status quo pending consideration of the merits. See 

Tribal Village of Akutan v. Hodel, 859 F.2d 662, 663 (9th Cir. 

1988). Where, as here, a stay would have the effect of upsetting 

the status quo, the request is "subject to a higher degree 6f 

liOn January 9, 1997, the district court issued a tentative 
ruling denying defendants' motion for abstention pursuant to 
Railroad Commission v.Pullman Co., 312 U.S. 496 (19,41). 

i 
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scrutiny." Stanley v. University of S. Cal., 13 F.3d 1313, 1320! 

(9th Cir. 1994) (applying preliminary injunction standard) . 

ARGUMENT 

I 

INTERVENOR HAS NOT MADE A "STRONG SHOWING" THAT 

IT IS LIKELY TO SUCCEED IN ESTABLISHING THAT 


THE DISTRICT COURT ABUSED ITS DISCRETION 


This appeal involves the district court's entry of a prelimi 

inary injunction that preserves the status quo pending adjudica

tion of plaintiffs' constitutional and statutory challenges to 

Proposition 209. Accordingly, intervenor faces a heavy burden in 

seeking a stay. BecaUse the issue on appeal is not whether the 

district court's legal rulings were correct but simply whether 

those rulings constituted an abuse of discretion, intervenor 

cannot obtain a stay simply by showing that it is likely to 

succeed on the merits of the underlying litigation. See Gregorio 

~ v. Wilson, 59 F.3d 1002, 1004 (9th Cir. 1995); Sports Form, 

Inc. v. United Press Int'l, Inc., 686 F.2d 750, 752 (9th Cir. 

1982) i see also Associated Gen. Contractors v. Coalition for 

Econ. Equity, 950 F.2d 1401, 1419 (9th Cir. 1991) (O'Scannlain, 

J., specially concurring) ("Detailed consideration of the ~erits 

* * * is neither necessary nor appropriate" in a preliminary 

injunction appeal), cert. denied, 503 U.S. 985 (1992). 

To obtain a stay, intervenor must demonstrate that it is 

likely to succeed in showing that the district coutt abused its 

discretion .in finding plaintiffs' claims sufficiently ~eritorious 

to warrant maintenance of the status quo. See Lopez v. Heckler, 
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713 F.2d 1432, 1436 (9th Cir. 1983). Intervenor must show that 

the district court did not even "g[e]t the law rightH that is:, 

that it did not even apply the correct legal standards: 

As long as th~ district court got the law right, Hit 
will not be reversed simply because the appellate court 
would have arrived at a different result if it had 
applied the law to.the facts of the case. Rather, the 
appellate court will reverse only if the district court 
abused its discreti6n." 

Gregorio T., 59 F.3d at 1004 (quoting Sports Form, 686 F.2d at 

752). Here, the district court plainly Hgot the law right." It 

correctly concluded th?t Hunter v. Erickson, 393 U.S. 385 (1969), 

and Washington v. Seattle School District No.1, 458 U.S. 457 

(1982), provided the legal standards that govern this case.!1 

The court also correctly applied those precedents. Intervenor 

has not made a "strong showing," Hilton v. Braunskill, 481 U.S. 

770, 776 (1987), that the district court abused its discretion. 

A. 	 Hunter v. Erickson and Washington v. Seattle School District 
No.1 Prohibit A State .From Singling Out Racial And Gender 
Issues For Special Treatment In The Political Process And 
Thereby Imposing Unusual Burdens On The Ability Of Minorities 
And Women To Overcome The "Special Condition" Of Prejudice 

1. The Fourteenth Amendm~nt prohibits a state from "de

ny[ing] to any person within its jurisdiction the equal protec

tion of the laws." U.S. Const. Amend. XIV, § 1. Under the Equ~l 

Protection Clause, sti3.te action is invalid .if on its face it 

invidiously classifies on the basis of race or gender. See, 

~.lBecause the district court's preemption holding supports only 
the employment aspects of the preliminary injunction, and its 
equal proteCtion holding is fully sufficient to uphold the entire 
order, for purposes of responding to this stay motion the United 
States will focus on the equal protection issue. 
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~, United States v. Virginia, 116 S. Ct. 2264, 2274-2276 

(1996) (gender) i Loving v. Virginia, 388 U.S. I, 8-9 (1967) 

(race). Even facially race- or gender-neutral state action 

violates the Clause if it arises from an invidiously discrimina

tory motivation. See,~, J.E.B. v. Alabama ex reI. T.B., 511 

U.S. 127, 135-146 (1994) (gender); Hunter v. Underwood, 471 U.S. 

222, 227-233 (1985) (race). 

But these prohibitions do not exhaust the Fourteenth Amend

ment's safeguards. The Supreme Court has recognized that the 

right to "equal protection of the laws" necessarily requires that 

minorities and women retain equal access to the ordinary politi

cal process to obtain the "protection" of laws against discrimi

nation and its effects. See,~, Washington v. Seattle Sch. 

Dist. No. I, 458 U.S. 457, 467-470 (1982); Hunter v. Erickson, 

393 U.S. 38~,389-391 (1969).V A state therefore may not "al

locat[e) governmental power nonneutrally, by explicitly using the 

racial [or gender) nature of a decision to determine the deci

sionmaking process." Seattle,. 458 U.S. at 470. This is true 

even if the state formally treats men and women and members of ' 

all racial groups identically. The Equal Protection Clause 

"reaches 'a political strutture that treats all individuals as 

equals,' yet more subtly distorts governmental processes in such 

a way as to place special burdens on th~ ability of minority 

~/Seattle and Hunter dealt with enactments placing burdens on 
racial and religious minorities, not women~-But the same analy~ 
sis applies in the gender context. The Supreme Court has made 
clear that women have the same right of access to "our democratic 
processes" as do racial minorities. J.E.B., 511 U.S. at 146. 
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groups to achieve beneficial legislation." Id. at 467 (citation 

omitted; quoting City of Mobile v. Bolden, 446 U.S. 55, 84 (1980) 

(Stevens, J., concurring in the judgment)). 

A state enactment that limits the ability of minorities and 

women to obtain measures responding to prejudice through ordinary 

political means is thus particularly questionable under the Equal 

Protection Clause. While a state is free under the Fourteenth 

Amendment to decline to pass beneficial legislation such as 

affirmative action -- and a state is free to repeal such programs 

after it has enacted them -- it may not remove those questions 

from the normal political process and thereby place a special 

burden on people seeking to overcome discrimination. As the 

Court has explained, "when the State's allocation of power places 

unusual burdens on the ability of .racial groups to enact legisla

tion specifically designed to overcome the 'special condition' of 

prejudice, the governmental action seriously 'curtail[s] the 

operation of those political processes ordinarily to be relied 

upon to protect minorities.'" Seattle, 458 U.S. at 486 (quoting 

United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 

(1938) ). Such state action "inevitably raises dangers of imper

missible motivation." Id. at 486 n.30. Like a facial racial 

classification, it is lIinherently suspect. II Id. at 485. 

2. The Supreme Court has applied these principles in two 

cases that apply directly here. In Hunter v. Erickson, ~he Court 

invalidated Section 137, an amendment to the Akron, Ohio, city 

charter. Section 137 provided that any ordinance regulating 
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housing transactions "on the basis of race, color, religion, 

national origin or ancestry" would be invalid unless approved by 

a majority in a citywide referendum. Hunter, 393 U.S. at 387, 

390. In striking down Section 137, the Court noted that the 

amendment did more than simply repeal the city's existing fair 

housing ordinance; it "also re~uired the approval of the electors 

before any future ordinance could take effect." Id. at 389-390. 

Section 137 thus singled out proposed antidiscrimination measures 

for uniquely onerous treatment in the political process. While 

If [t]hose who sought, or would benefit from, most ordinances reg

ulating the real property market remained subject to the general 

rule" requiring only a vote of the city council, those, who sought 

antidiscrimination laws "must run§ 137' s gantlet." Id. at 390.' 

The Hunter Court considered it of no moment that the charter 

amendment "dr[ew] no distinctions among racial and religious 

groups" and subjected "Negroes and whites, Jews and Catholics 

* * * to the same requirements if there is housing discrimination 

against them which they wish to end." Ibid: For Section 137 

"nevertheless disadvantage[d] those who would benefit from laws 

barring racial, religious, or ancestral discriminations as 

against those who would bar other discriminations or who would 

otherwise regulate the real estate market in their favor." Id. 

at 391; accord id. at 389. And "although the law on its face 

treat [ed] ,Negro and white, Jew and gentile in an identical 

. manner, the reality is that the law's impact [fell] on the 

minority," for non-minorities were unlikely.to'need legislative 
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protection against discrimination. Id. at 391. The Court 

therefore concluded that "§ 137 place[d] speciql burdens on 

racial minorities within the governmental process. This is no 

more permissible than denying them the vote,~on an equal basis 

with others." Ibid. While the city was under no constitutional 

obligation to enact an antidiscrimination ordinance, it could not 

place unusual obstacles in the path of people lobbying for such : 

an enactment. 

Hunter thus established that "the equal protection of the 

laws" requires state governments to leave their ordinary lawmak-, 

ing processes open on an equal basis to those who seek the 

"protection" of laws preventing discrimination against them. I~ 

Seattle, the Court made clear that the ordinary political process 

must similarly remain open to those who seek the "protection" of 

affirmative state action designed to overcome the effects of 

discrimination -- even if that action is itself race-conscious. 

Seattle involved Initiative 350, a Washington State measure that 

barred school districts from voluntarily enacting mandatory 

busing programs to overcome de:facto school segregation. In 

evaluating the constitutionality of Initiative 350, the Court 

read its decision in Hunter as establishing "a simple but central 

principle" {Seattle, 458 U.S. at 469-470}: 

[T]he political majority may generally restructure the 
political process to place obstacles in the path of 
everyone seeking to secure the benefits of governmental 
action. But a different analysis is required when the 
State allocates governmental power nonneutrally, by 
explicitly using the racial nature of a decision to 
determine the decisionmaking process. 
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Applying that principle, the Court held Initiative 350 invalid, 

because "it uses the racial nature of an issue to define the 

governmental decisionmaking structure, and thus imposes substan-: 

tial and unique burdens on racial minorities. 11 Id. at 470. 

The Court engaged in a two-step analysis. First, the Court 

concluded that Initiative 350 singled out racial issues for 

special treatment. The initiative's text "nowhere mention[edl 

'race' or 'integration.' II. Id. at 471. It simply enacted a 

general ban on mandatory busing. in public schools. -But because 

Initiative 350 contained numerous exceptions , the Court concluded 

that it effectively permitted busing for any purpose other than . 

racial integration. See ibid. In practice, it would only affect 

busing for racial purposes. And while not all African-Americans 

opposed the initiative -- and not all whites supported it -- the 

Court concluded that integration "inures primarily to the benefit 

of the minority, and is designed for that purpose. II Id. at 472. 

Second, the Court held that "the practical effect of Initia

tive 350 is to work a reallocation of power of the kind condemned 

in Hunter" (id. at 474): 

The initiative removes the authority to address a 
racial problem -- and only a racial problem -- from the 
existing decisionmaking body, in such a way as to 
burden minority interests. Those favoring the elimina
tion of de facto school segregation now must seek 
relief from the state legislature J or from the state
wide electorate. Yet authority over all other student 
assignment decisions, as well as oyer most other areas 
of educational policy, remains vested in the local 
school board. 

Because the Constitution does not mandate a remedy for de facto 

school segregation, the Court stressed that Washington was free 
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to repeal any busing programs the state itself had enacted to 

address that problem (id. at 483) -- a point the Court relied 

upon in Crawford v. Board of Education, 458 U.S. 527, 538-539 

(1982), decided the same day. But the state.may not "burden[] 

all future attempts to integrate Washington schools in districts 

throughout the State, by lodging decisionmaking authority over 

the question at a new and remote level of government." Seattle, 

458 U.S. at 483. 

3. Hunter and Seattle establish a basic rule of equal 

protection. States are free to repeal measures they adopt to 

overcome discrimination including affirmative action -- so 

long as those measures are not themselves required by federal 

law. See Crawford, 458 U.S. at 538-539; Seattle, 458 U.S. at 

483; Hunter, 393 U.S. at 390 n.5. In such a case, the benefi

ciaries of that legislation "would undoubtedly [have lost] an 

important political battle, but they would not thereby [have 

been] denied equal protection." Seattle~ 458 U.S. at 483 {quot

ing Hunter, 393 V.S. at 394 (Harlan, J., concurring)) (internal 

quotation marks omitted; alterations in Seattle). But states may 

not go further and single out racial and gender issues for unique 

treatment in the political process, where that treatment effec

tively places a special burden on minorities and women by requir

ing them to repair to a new and more remote level of government 

before obtaining "legislation specifically designed to overcome 

the 'special condition' of prejudice." Id. at 486 (quoting 

Carolene Prods., 304 U.S. at 153 n.4). In such a case, the 

i 
I 
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majority has not merely won a political battle; it has altered 

the rules for all future political battles and thereby impermis

sibly entrenched its power. It has denied "the equal protection 

of the laws" by limiting the opportunity for',minorities and women 

to seek the "protection" of meaningful responses to discrimina- ' 

tion. 

B. 	 The District Court Did Not Abuse Its Discretion In Finding 
Hunter And Seattle Controlling Here 

In ruling that the plaintiffs had established a likelihood 

of success on the constitutional issue, the district court 

properly recognized that [t]he Seattle opinion sets out ,theI! 

framework for analysis." Slip op. 33. Under Gregorio T. and 

Sports Form, that recognition alone would be sufficient to uphold 

the preliminary injunction. It is certainly sufficient to 

warrant denial of a stay. Intervenor has not demonstrated a 

likelihood of success in showing that the district court abused' 

its discretion in applying Hunter and Seattle. Under a straight

forward application of those precedents, Proposition 209 is 

unconstitutional because it si~gles out racial and gender issues 

for unique treatment in the political process and thereby burdens 

the enactment of legislation designed to overcome prejudice. 

1. As a formal matter, Proposition 209 appears simply to 

require race- and gender-neutrality in government programs. But 

the district court properly "looked beyond the plain language of 

the measure in question and inquired whether, 'in reality, the 

burden imposed by [the] arrangement necessarily falls on the 

minority.' I! Slip op. 29 (quoting Seattle, 458 U.S. at 468 
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(emphasis and alteration added by district court)). While 

Proposition 209, like the measures invalidated in Seattle and 

Hunter, "on its face treats Negro and white, [male and female] in 

an identical manner, the reality is that the'law's impact falls 

on* * * minorit[ies]" and women. Hunter, 393 U.S. at 391. 

Despite its general language, the only meaningful impact of 

Proposition 209 will fallon narrowly-tailored affirmative action 

programs that promote the inclusion of qualified minorities and, 

women. As the district court found, "the primary practical 

effect of Proposition 209 is to eliminate existing governmental 

race- and gender-conscious affirmative action programs in con

tracting, education, and employment and prohibit their creation 

in the future, while leaving governmental entities free to employ 

preferences based on any criteria other than race or gender." 

Slip op. 35. The state could not identify "a single existing 

program, ,other than race- and gender~conscious affirmative action 

programs, that would be affected by Proposition 209." Id. at 34. 

But "all parties concede" that it "will prohibit race- and 

gender-conscious affirmative a8tion efforts." Id. at 35. 

Proposition 209 is thus precisely targeted at "legislation' 

specifically designed to overcome the \special condition' of 

prejudice." Seattle, 458 U.S. at 486 {quoting Carolene Prods., ' 

304 U.S. at 153 n.4}. Even before Proposition 209, both race

and gender-conscious state affirmative action programs were 

required to satisfy rigorous constitutional scrutiny. Such 

programs are 'generally lawful only where they respond to historic 
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or present exclusion. See,~, City of Richmond v. J.A. Croson 

Co., 488 U.S. 469, 509 (1989) (plurality opinion). In Adarand 

Constructors v. Pena, 115 S. Ct. 2097 (1995), the Court empha

sized that race-based action would survive strict scrutiny if it 

was narrowly tailored to eliminate the effects of discrimination. 

The Court reasoned that "[t]he unhappy persistence of both the 

practice and the lingering effects of racial discrimination 

against minority groups in this country is an unfortunate reali

ty, and government is not disqualified from acting in response to 

it." Adarand, 115 S. Ct. at 2117; see also Coral Constr. Co. v. 

King County, 941 F.2d 910, 931-932 (9th Cir. 1991) (applying 

similar analysis in gender context), cert. denied, 502 U.S. 1033' 

(1992) . §..I 

Affirmative action programs that satisfy these rigorous 

standards are an important means of eradicating discrimination 

and its effects. Thus, while not all minorities. and women favor 

affirmative action, it "inures primarily to the [ir] benefit" and 

"is designed for that. purpose. " Seattle, 458 U.S. at 472. 

Because the only practical eff~ct of Proposition 209 falls on 

affirmative action programs that are justified by a compelling 

predicate, the initiative eliminates an important response to 

"the 'special condition' of prejudice." Id. at 486. 

§..IIn addition to the interest in addressing past discrimination, 
states also have a compelling interest in achieving diversity in 
certain circumstances. See, ~, Regents of the Univ. of Cal. , 
v. Bakke, 438 U.S. 265, 311-315 (1978) (opinion of Powell, J.); : 
see also Seattle, 458 U.S. at 472-473 (programs aimed at achiev-' 
ing racial diversity are designed to overcome the special condi-. 
tion of prejudice) . 
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2. Although affirmative action is an important means of 

overcoming discrimination, states are generally free to decide 

whether or not to adopt affirmative action programs -- just as 

they are free to decide whether or not to adopt antidiscrimina

tion laws or race-conscious busing plans. States are also 

generally free to repeal affirmative action programs they have 

enacted. See p. 15, supra. By enacting Pro~osition 209, howev

er, California has done more than simply repeal its existing 

affirmative action programs. Not only does Proposition 209 

single out programs designed to overcome prejudice, it also 

effectively limits the access of minorities and women -- the 

primary beneficiaries of affirmative action -- to the levers of 

government. It does so by "lodgingdecisionmaking authority over 

[affirmative action programs] at a new and remote level of 

government." Seattle, 458 U.S at 483. 

Prior to the passage of Proposition 209, minorities and 

women who sought narrowly tailored race- or gender-conscious 

relief to overcome the effects of discrimination were free to 

lobby their city councilor school board for that relief. See 

slip op. 21. Under Proposition 209, that has all changed. Now, 

"women and minorities who wish to petition their government for 

race- or gender-conscious remedial programs face a considerably 

more daunting burden." Ibid. Instead of obtaining relief 

through the political processes of their local government or 

school district, or even the state legislature, women and minori

ties seeking lawful and constitutional affirmative action pro
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grams must undertake the extraordinarily difficult step of 

amending the state constitution. See slip op. 21-23, 37-39 

(noting the extensive burdens that step would entail). In 

contrast, persons seeking other kinds of special consideration 

can simply do so through the normal administrative, legislative, 

and judicial processes. Many of the forms. of preferential 

treatment Proposition 209 does not reach -- such as preferences 

based on veteran's status or residency in employment and alumni 

or athletic preferences in state universities -- are not designed 

to respond to instances of discrimination. Thus, the initiative. 

imposes significant barriers to the enactment of important 

responses to discrimination, while leaving other preference 

schemes wholly untouched. In this respect, Proposition 209 

cannot be distinguished from the enactment rejected in Seattle. 

See Seattle, 458 U.S. at 480. Like Initiative 350, Proposition 

209 effectively distorts the political process for minorities and 

women only .21 

l l Intervenor contends that the district court's analysis would 
invalidate state Equal Rights Amendments or any other state-law 
requirement subjecting gender classifications to strict scrutiny. 
App. for Stay 12. For the reasons explained in the text, that is 
incorrect. Proposition 209 is infirm because it places unusual 
burdens on women and minorities in obtaining "legislation specif
ically designed to overcome the 'special condition' of preju
dice." A requirement of strict scrutiny for gender classifica
tions does not suffer from that infirmity. Not only would such a 
requirement afford women greater protection, but strict scrutiny 
analysis also expressly permits the use of a suspect classifica
tion where necessary to overcome discrimination or serve some 
other compelling interest. Nor would the district court's 
analysis invalidate 42 U.S.C. 2000e-2(1). Cf. App. for Stay 16. 
That statute prohibits the race- or gender-based alteration of 
valid arid job-related test scores but does not prohibit affirma

(continued ... ) 



- 21 

Intervenor makes several arguments against the application 

of Hunter and Seattle. None demonstrates that the district court 

abused its discretion in choosing to apply those cases here. 
, " 

First, intervenor argues that Proposition 209 simply mandates 

race- andgender-neut~alityand therefore only eliminates pro 

grams that are already constitutionally suspect. App. for Stay 

9-12. That argument is foreclosed by, Seattle. Like Proposition' 

209, Washington's Initiative 350 simply mandated formal race-

neutrality: it generally prohibited race-conscious busing 

programs designed to overcome de facto school segregation. In 

his dissent in Seattle, Justice Powell made this parallel explic~ 

it. He observed that "when a State or school board assigns 

students on the bases of their race, it acts on the basis of a 

racial classification, and we have consistently held that \ [aJ 

racial classification, regardless of purported motivation, is 

presumptively invalid and can be upheld only upon an extraordi

nary justification.'~ Seatt1e, 458 U.S. at 492 n.6 (Powell, J., 

dissenting) (quoting Personnel,Adm'r v. Feeney, 442 U.S. 256, 272 

(1979)). To the Court, Initiative 350 was not saved by the fact I 

that it targeted only race-conscious programs. Rather, the 

crucial points were'that busing "at bottom inures primarily to 

21 ( ••• continued) 
tive action in employment generally; it leaves intact, for 

,example, the practice of "banding" closely related" scores. See 
Sims v. Montgomery County Comm'n, 887 F. Supp. 1479, 1484-1485 
(M.D. Ala. 1995) . It targets only a particular means of imple

menting affirmative action that may be regarded as too blunt an 

instrument, and too often unnecessary, ever to be narrowly tai 

lored. It is thus a proper exercise of congressional authority 

under Section 5 of the Fourteenth Amendment. 
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the benefit of the minority, and is designed for that purpo~e," 

Seattle, 458 U.S. at 472, and that the Washington initiative 

"place[d] unusual burdens on the ability of iacial groups to 

enact legislation specifically designed to o~ercome the 'special: 

condition' of prejudice," id. at 486 (quoting Carolene Prods., 

304 U.S. at 153 n.4). As we have explained, those points apply 

with equal force here. Because Proposition 209 singles out 

legislation "designed to overcome the 'special condition' of 

prejudice" for unique and more burdensome treatment in the 

political process, Seattle dictates that it be treated as equivat 

lent to a racial or gender classification. See id. at 485. 

Intervenor contends that the Seattle Court expressly reject

ed any parallel between busing and affirmative action by stating; 

in a footnote, that "the horribles paraded by the dissent * * * 

which have nothing to do with the ability of minorities to 

participate in the process of self-government -- are entirely 

unrelated to this case." Seattle, 458 U.S. at 480 n.23 (citing 

id. at. 498-499 n.14 (Powell, J., dissenting)) i see App. for Stay: 

14-15. But the "horribles" referred to by the Court did not 

relate to the· mere application of the Seattle principle to 

affirmative action; by its terms, the Seattle decision plainly 

covers affirmative action programs "designed to overcome the 

'special condition' of prejudice." Id. at 486;· see id. at 486

487. Rather, the Court was evidently referring to the dissent's 

suggestion that the Seattle principle might extend to the lowest i , 

levels of an administrative hierarchy. For example, the di~sent . 
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read the Court's opinion as preventing a state law school's dean 

from overruling a school admissions committee's decision to 

employ affirmative action. See id. at 498-499 n.14 (Powell, J., 

dissenting). The Court correctly concluded that such a hypothet 

ical case has "nothing to do with the ability of minorities to 

participate in the process of self-government." . Id. at 480 n.23~ 

. But Proposition 209's foreclosure of the ability to obtain 

affirmative action through state and local legislative processes. 

-- like Initiative 350's foreclosure of the ability to obtain 

busing through local school boards -- has everything to do with 

access to self-government. 

Intervenor also contends that Crawford, supra, precludes 

application of Seattle here. That is incorrect. Crawford, which 

the Court decided on the same day as Seattle, involved only the 

question whether the repeal of a law benefitting racial minori

ties violated the Equal Protection Clause. Crawford, 458 U.S. at 

538. In Crawford, the Court upheld Proposition I, which amended 

the California Constitution to prohibit state courts from impos

ing mandatory busing remedies under the state constitution except 

in situations where a federal court could do so under the Four

teenth Amendment. Id. at 532. Distinguishing Seattle, the Court 

noted that, even after the passage of Proposition I, [t]heII 

school districts themselves retain a state-law obligation to take 

reasonably feasible steps to desegregate, and they remain free to 

adopt reassignment and busing plans to effectuate desegregation. II 
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Id. at 535-536 & n.12.~/ The provision did nothing more than 

repeal the judicial enforceability of the prior ~onstitutional 
, 

obligation to adopt busing programs, . and lithe simple repeal or 

modification of desegregation or antidiscrimination laws, without 

more, never has been. viewed as embodying a presumptively invalid 

racial classification. II Id. at 538-539; id. at 547 (Blackmun, 

J., concurring). 

Crawford is inapposite here. Unlike Proposition I, Proposi"

tion 209 does much more than simply repeal existing state-law 

programs that mandate more than the Fourteenth Amendment re

quires. Rather, Proposition 209 invalidates most public affirma

tive action programs in California -- whether created by the 

state constitution, state legislation, local ordinances, or other 

state action -- and it prevents anyone from seeking new affirma

tive action programs through ordinary political means. Accord

ingly, it is precisely the type of distortion of the political 

process invalidated in Seattle and Hunter. 1/ Intervenor has not 

~/Intervenor simply mischaracterizes Crawford by stating that 
proposition I "not only repealed·. existing de facto busing pro
grams, it amended the California Constitution to prohibit any 
such program in the future." App. for Stay 18. To the contrary, 
Proposition I merely prohibited state courts from requiring 
localities to adopt such busing programs. Un·likeProposition 
209, it did not prohibit local school boards from voluntarily 
adopting them. The Crawford Court distinguished Seattle on 
precisely this basis. See Crawford, 458 U.S. at 536 & n.12.. 

2/Intervenor's reliance on the state's general latitude in ar
ranging its internal structure is therefore misplaced. As the 
Court explained in Seattle and Hunter,the state's power to order 
its internal governmental processes must give way when the state 
exercises that power in a manner that places-extraordinary 
burdens on the ability of minorities to obtain, through ordinary 

(cont inued ... ) 
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made a "strong showing," Hilton, 481 U.S. at 776, that the 

district court likely abused its discretion in finding that 

Seattle and Hunter apply here. 

II 


BOTH THE BALANCE OF HARDSHIPS AND THE PUBLIC INTEREST 

TIP SHARPLY AGAINST UPSETTING THE. STATUS QUO BY 


GRANTING A STAY 


As we have explained, the narrow order issued by the dis

trict court merely serves the traditional purpose of a prelimi

nary injunction "to preserve the status guo ante litem pending 

a determination of the action on the merits." Los Angeles 

Memorial Coliseum Comm'n v. National Football League, 634 F.2d 

1197, 1200 (9th Cir. 1980) (citing cases). In this context, 

entry of a stay would contravene the basic purpose of the Court's 

stay power, for it would disrupt the status quo. Intervenor has 

not demonstrated that the equities justify such an extraordinary 

step. Indeed, the district court found that the balance of hard

ships "tips decidedly in plaintiffs' favor." Slip op. 64. 

A stay is not necessary t? protect intervenor from irrepa

rable harm. District court orders suspending enforcement of 

Proposition 209 have been in place since November, and this Court 

has already expedited consideration of the appeal from the 

preliminary injunction pursuant to .9th Cir. R. 3-3. Intervenor 

has not "shown that [it] will suffer significant harm during the 

pendency of such an expedited hearing on the merits. II Warm 

2.1 ( ••• cont inued) 

political means, legislation to overcome discrimination. See 

Seattle, 458 U.S. at·476-480i Hunter, 393 U.S. at 392-393. 
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Springs Dam Task Force v. Gribble, 565 F.2d 549, 551 (9th Cir. 

1977) .lll Indeed, the district court endeavored to minimize the 

di~ruption its order would cause. While defendants may not 

enforce Proposition 209 pending trial, they remain free volun

tarily to decide to eliminate affirmative action programs within 

their purview. See slip op. 66 n.53. To the extent intervenor 

believes itself aggrieved by the continuing existence of affirma~ 

tive action programs, the voluntary repeal permitted by the 

preliminary injunction can fully protect its interests. The 

limited nature of the restrictions imposed by the district court 

underscores the minor burden that leaving the preliminary injunc

tion in place entails. 

Should the preliminary injunction be stayed, by contrast, 

plaintiffs and the public interest will suffer significant harm. 

Once the district court's order is lifted, Proposition 209 will 

be binding state law; any affirmative action program that vio

lates Proposition 209 may be immediately terminated. "[T]he 

hardships that would be caused to women and minorities" by 

Proposition 209's elimination of affirmative action programs were 

detailed by the district court, see slip op. 16-20, 63, and these 

hardships "must be weighed" in determining whether to grant the 

lQiIndeed, a serious question exists regarding intervenor's 
Article III standing to file an appeal and seek a stay. While 
intervenor would appear to have standing under this Court's 
decision in Yniguez v. Arizona, 939 F.2d 727, 733 (9th Cir. 
1991), the United States has urged reversal of that decision in 
the Supreme Court. See Brief for the United States as Amicus 
Curiae Addressing Standing, Arizonans for Official English v. 
Arizona, No. 95-974 (U.S. argued Dec. 4, 1996). 
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stay~ See Associated Gen. Contractors, 950 F.2d at 1411. 

Moreover, implementation of Propo~ition 209 would restrict access 

to the political process "an immediate and ongoing injury that 

is not amenable to monetary remedy." Slip op. 63. In this 

context, plaintiffs' substantial claim of the violation of 

constitutional rights itself may constitute irreparable harm. 

See Associated Gen. Contractors; 950 F.2d at·1412. In light of 

the significant harm that the plaintiffs and the public interest 

will suffer in the absence of preliminary relief, and the rela

tively minor burden on defendants imposed by the court's narrowly 

drawn order," the district court properly "perceive[d] a need to 

preserve the status quo" pending resolution of plaintiffs' 

claims. Republic of the Philippines v. Marcos, 862 F.2d 1355, 

1362 (9th Cir. 1988) (en banc), cert.. denied, 490 U.S. 1035 

(1989). This Court should not stay the order and disrupt the 

status quo. 
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CONCLUSION 

The motion for stay should be denied. 

Respectfully submitted, 

ISABELLE KATZ PINZLER 
Acting Assistant Attorney 
General 

WILLIAM R. YEOMANS 
Acting Deputy Assistant 
Attorney General 
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