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E X E CUT I V E O!F F ICE o F THE PRE SID E N T 


25-Jan-1995 10:44am 

TO: Stephen C. iWarnath 

TO: Jose Cerda,1 I I I 
, , I 

i
'FROM: Anna M. Briatico 

, I 

Office of ~gmt and Budget, LRD , 
iCC: Susan M. Carr 

CC: Janet R. F~rsgren 
I 

SUBJECT: Age Discrinlination in Employment Act Exempti6'ns 

Yesterday, the Employer-Employee Relations Subcommittee held a,
I

hearing on age discrimination exemptions, including HR 344. This 
'bill would amend the A!ge Discrimination in Employment Act of 1967 
to reinstate an exempt;ion from the Act for the employment and 
retirement of State arid local firefighters and law enforcement 
'officials. There were! no administration witnesses. According to 
EEOC, the Subcommitteel Chair, Fawell (IL), favors the bill. 

i 
HR 344 is very similar~ to HR 2722 which was introduced during the 
last Congress. Last year, ,there was much, debate on HR 2722. ,EEOC 
sent a letter to the H:ILL (which OMB cleared) opposing the bill 'in 
September 1993. Later!, the White House withdrew the letter. 

,There was discussion about including HR 2722 in the Crime Bill, 
but this did not occurl. Director Panetta called Senator ' 

'!. . 

Metzenbaum regarding the bill. At that time, the Administration' 

Recently, EEOC has contacted OMB stating that they opposed 

was prepared to support a temporary (three-year) extension of the 
exemption. 

! 
, " I ," 

are to 
H.R. 344. The AARP iSlalso opposed to the bill and are committed 
to blocking legislative action on it. 

I 

At, this pOint, it look~ like the Administration needs to decide 
its approach to this, iSsue. We wanted to obtain your views on the 
approach the Administration may want to take (e.g., opposing, ,

I ' ,
supporting another temporary extension, not taking a position, 
etc.). Since we are w6rking under tight deadlines because of the 
attention H.R. 344 is getting, we would like to receive your 
comments by noon -- t04ay. Please call me,if you have any 
additional questions. II can be reached on extension 57887. 
Thanks. 



E X E CUT I V E OJ'F F ICE o F THE PRE S I'D E N T 


13-Feb-1995 06:06pm 

TO: 

FROM: 

(See Below): 
I 

Anna M. Briatico 
Office of Mgmt and Budget,

i, 
I 

LRD 

SUBJECT: Mark up of fiR 849-ADEA Exemption 

Last week, Congressman Fawell (~-Illinois) introduced HR 849 
to amend the Age Discrimination in Employment Act.of 1967. 

I 
i . . . 

On Thursday, Feb. 16ta, the Employer-Employee Relations panel of 
the House Economic and Educational Opportunities Committee will 
mark up HR 849. 

This bill would reinstate the exemption to allow State and local 
governments to use ag$ as a·factor in hiring and retirement 
decisions for firefighters and law enforcement positions. 
"I .' , 

HR 849 'wchlld also require EEOC ,to conduct a study' on performance 
tests for these publiq safety occupations and issue advisory 
guidelines on the use;of PQysical mental fitness tests. The 
Chairman of the EEOC would also be'required to solicit comments 
from.. certain professi6nal organizations and advocacy groups. In 
addition, the EEOC Chairman would also be required to develop 
standards of wellnessifor these public safetY,officials. 

, I 
! 

This measure includes ian authorization of $5 million to carry this 
out. 

TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 

CC: 
CC: 

Christopher F. Eqley, Jr 
Francis S. Redburn 
Susan M. Carr 

I 

Jose Cerda, III I 
Stephen C. Warnath 
Lydia Muniz' I 
Kenneth F ~ Ryder'l Jr. 
James C. Murr . 

,Janet R. Forsgren: 
I 
I 

Margaret R. Shaw: 
! 
I, 



cc: Lori L. Victor 

! . 

. I 




E X E CUT I V E o iF F ICE o F THE PR E SID E N T 

]4-Feb-1995 05:57pm 

TO: 	 (See Below) 

FROM: 	 Susan M. Carr 

Office of MQmt -and Budget, HTF 


. SUBJECT: RE: Mark up lof HR 849 - ADEA Exemption 

As a follow-up to my earlier e-mail on the EEOC ADEA exemption 
study - 

In accordance with,Sedtion 5 of the 1986 Amendments to .the ADEA, 
Secretary Lynn Martin:of Labor and Chairman Evan Kemp of the EEOC 
submitted to Congress ion October 20, 1992, the summary of research 
conducted by the Cent~r for Applied Behavioral Sciences at Penn 
State concerning the ~se offitriess tests by law enforcement 
departments. I 

- In short, the summary ifound that "accumulated deficits in 
abilities are only marginally associated with chronological age 
and can be documented ,with available tests that are better 
predictors than age ". ! • 

I _ 

This study cost $1 millioni H.R. 849 calls for another study at a 
cost of $5 million. qo we really want to support another study? 

Distribution: 
\ 

TO:- Anna 	M. Briatico i 

CC: Christopher F. Edley, Jr 
CC: Francis S. Redbu~n 
CC: Jose' 	Cerda, III 
CC: Stephen C. Warnath 
CC: Lydia Muniz ' 
CC: Kenneth F. Ryder" Jr. 
CC: James C. Murr 
CC: Janet R. Forsgren 
CC: Margaret R. Shaw,

I 

CC: Lori 	L. Victor 



I 

E X E CUT I V E OF F I C ~ o F THE PRE SID E N T 

,, 
14-Feb-1995 07:35pm 

I 

TO: Lin C. 'Liu 
TO: Stephen C. Warnath 

, 
FROM: Ingrid M. Sbhroeder 

, I
Office of Mgmt and Budget, LRD 

SUBJECT: More comments 
I 

, 
, I 

t' 
.~... 



I .. . .::::. .. 

I ".'. ' 

EQUAL. .EMPL.OYMENT OPPORTUNITY COMMISSION 

WASHINGTON, D.C.ZO'07 

September 22, 	1993 

, 

The Honorable william D.Ford 

Cbairman I 

committee on Educ.cti,on and Labor 
U.S. House o~ Repres;entativa"

Washington, D.C. 20:515 ' ... 


I 

Dear 	Chairman Ford: '. 
. I·. . 

This is in response Ito your July 30, 1993 request. tor the Equal

Employment opportun~ty Commission's views on H.R. 2722, the "Age

Discrimination in Employment Amendments of 1993". 


"I . . 
. . I . . . . .... .' 

B.R. 2722 would amerid the Age Discrimination in Employment Act in 
. two 	general respects. First, all state and local governments
would be permitted to use ageaa a basis for biring and retiring 
law.enforce~ent·officers and firefighters. Second, the bill 
would prohibit stat~ and local governments from retiring. elected 
judqes who att~in the age of compul&ory retir~ent prier to the 
expiration of·a judge'. termef office. If tJ'le a~endments are 
signed into law, th~ pertinent partsef the ADEA would .read as 
£ollows::' . 

! 

Sec. "{j). It s~all not be unlawfuL •• to fail or refuse to 
bire or to discharge any (law enforcement· officer or 
firetiqhter] b~cause of such individual's age if such action 
is taken. -- . l . 

(1) 	 with resp~ct to •• ~an' individual ••• [who] ••• bas attained 
, . 

CA) 	 thEf :age of hiring and retirement in etfect under 
applJicable state or local law' on March 3, 1983; or 

i . 

(8) 	 it 8uch age was not in etfect under applicable 
sta~e or local law on Karch 3, 1983; 5S years of 
aqa•••. 

Sec•. 11(f) Th~ term "employee" meanaan individual employed
by any employer except that the term••• shall not include any 
person elected to public ottice in any state or political
subdivision•• ~by the qualified voters. thereof•••. The···:..··,::..::.:.·:··::.·····..·· 
exemption set: forth; 1n the preceding sente.nce••• ahall not .. ~:~~:,' 
include with tespect. to retirement an elected judge before --. 
the expiration of tbe term of oftice inwhicb such judge
attains the aqe of compulsory retirement. 



The Honorable Wllli~ D. Ford 
Paqa tvo 

The EEOC has reviewed H.R. 2722 and we provide the following
aubatantiv8 and techfiical coament.: , i 

GENERAL COMMENTS 

!N !First, ~e address the law enforcement and firefighter provisions
in s.ct~on4 (j). Asl you know, the 1986 ADEA Amendments cree,ted a 
temporary exemption permitting age-based hiring and retirement 
deci8iolj. in these plUblic safety occupations through December 31, 
199,3 • ~t the aame ~ime, Congress charged the EEOC and the 
Department of Labor ¥ith conducting a study to determine whether 
testa are available ithat could replace the use of age as a 
predictor of job pe~formance. The central research questl~ns 
were: 

I 

If one wanted to replace, 'age with performance or 
capacity tests; would it beposcible? Are there job
related tests ~at are practical, aa!e and cost 
effective? Itiso, can the tests be fairly administered 
without unduly:compromising personal safety, public ' 
safety, ,or agertcy efficiency?! , ' 

, 

,In October 1992, th~••tua~ -- organized and structured by
researchers from Penn state university -- wag gent by the two 
agencies to Congress. The Study Group concluded that (1) age is 
a poor predictor Ofl performance in public safety occupations, (2)
practical tests arel currently available that are better 
predictors, and (3)' the temporary exemption should be permitted 
to expire aa scheduiled. H.R. 2722 reject. all of the above 
conclusions by, in ~ssence, makinq permanent the exemption 
created in 1986. ~oreover, section 2(a)(B) is more expansive
than the current ~emption in that it, permits the use of aqe even 
by state and local fqovernments that had. not implemented aqe

." ~J.mitations for p~lic satety otticer. in prior year•• 

-If aiqnad into law~ H.R. 2722 would undercut years of EEOC 
litigation (pre-1987) in which we routinely challenged the useo! 

-arbitrary aqe limi~ationa by police ana fire departments.
Further, the proposed amendment to permit state and local , 

.. --- .•..- .~ 

, 1, Eclwarcl., ;R. H4Dd4tory Retirement: Pollce, Firs Fighters
and ~enured Faculty, Public Administration Review, Vol. 53, No.4, 
1993. : 

, Alternatives' to Cbronologicl1l Age 1n DGtarm.1.n1ng 
standards of Su.1.~abjljty for Public Sa~8ty Jobs, Volume I: 
!'echnlcal Report,! Center_ for Applied Bellavioral sciences, 
Pennsylvania state University, (University', Park, PA: 
Intercollegiate Re'search Proqrams, 1992), 459 pp.

I 

•. i' 



.. 
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The Honorable William D. Ford 

Paqe three 

I 


90vermaenta to require the retirement ot t'ire"!tightera and law 

ent'orcement officer~ as earlya. age 55 is inconsistent with a 

.ub.tantial body otiC••• law which haa been developed previously 

under the ADZA thatiprohibited mandatory retirement of law 

enforcement officers and firefighters on the basis of an 

arbitrary age cut-off. see e,g,EEoc y.-KentucKy State PoliQ!: 

Dept., 860 F.2d 66S[ (6th Cir. 1988), cart. deoi§g, 49 PEP Cases 

1640 (1989); EEOC y:. Pennsylvania state Police,' 829 F .2d 392 (3rd

.eir. 1987); EEOC y,!Mississippi State TAX Commission, 873 F.2d 97 

(5th eire 1989)(.n pane). 


i 
, . \ 

Finally, we address! t:he elected judges portion ot H.R.·2722. '. 
currently, the ADEA: contains' a blanket exemption for 'persons ... ' .' ~ 
elected to public o:ffice by the qualified voter. of a state or ;. 
political 5Ubdivisi;pn of a state. H.R. 2722 \lould .make an 
adjustment. in this :blanket exemption solely tor elected judges. 
Under the bill. an lelected'judge would be entitled to 'complete .. 
his term of office ~v.n though attaininq mandatory retirement age 
in advance of the full term •.. While it is unclear why this bill '. 
1s being offered, ~t. objective of removing one usa Of. an·· ., - ,... 
a.rbitrary age limitation i. in keeping with the spirit· of the.· 
ADEA·.' On the other band, the ADEA and Title VII have contain~d . 
blanket exemptions ifor elect~g public officials since their ,d.aten; 
of enactment. ThUS, this bill affects a. long-settled aspect of ..... 
civil rights law. ; 

DCImIChL CQMMEHT&: 
I

Subsection (A) of H.R. 27;2 would permit both maximum hiring ages 
and mandatory retii;ementagea. subsection (B), to be applied 
when (A) is inapplicable, permits only mandatoryretirament at ........ . 
age 55. This omis,ion regarding .axi~um hiring ages may produce 

'the curious circum,tance of departments having'to prove that age 
is a bona fid.e occUpational qualification for hiring ~eci.ions 
even though they would have. specific statutory riqht to us. age .~ 
~or ratirementdecisions.·<'-·- .::':~' .c'..,····· .. , 

I 
.' . I ' 

.With respect to el,.cted jUdges, the bill appear. to apply:the 
ADEA only insofar ~s protecting an elected judge against age
))a.SGQ. mandatory re~ire:ment. prior to the :completion. ora full ·term .' -- :.,:,: 

. of office ..The 11mited. natura of .this obj Getiva would ba·..de·~··;:·:.,.~ :.;.. 
clearer \lere the bll.l·to contain the word "SOlely" .priorto "with .'. 
reapect to retire:Jll~t ••..,.;:,::.:: ',;. ...;.,.:..::.. ..:: .c. : ...::.~." :",. . 

. , 
Xn summary, the EEOC beiieves that· the' proposed legislation ....~-':"~.i.:,:.':'~: .~:.~ 
which would contin~e·the exemption' for stat. andlocar:-·...-:.... -'.:-: . .. ';:'.:~ 
'firefighters aneS l~w enforcement officers --:isinconsiatent :with· ~,,:: 

'congress' purpose lin 1986. FUrther legislation on this i58u8\vas 
to .be based on the; results ot the study theCom.miasion was .J;.' '--. 

; 



.; 

",' 

The ,Honorable Willi.. D. Ford.. Page FoUr 

charged by COngress to·conduct.' The findinqs contained in tile' 
congressionally-mand_ted study on age and public safety jobs
concluded that valid Iand job-related testa are viable 
.1ternativ~~ ;;0 basinq hiring andretirem.ent deci.iona 9n age
alone. 

~ank. you for provid~nq'theEEOC an opportunity to comment on 
, this leqi.lation~ The Office of Management and Budget advisas 
that, fro. the standpoint of the Administration'aproqram, there 
,is no objection to the submission of 1:;.his report.

I 

. Sincerely, 

.-y;3& I G~,- 
Tony E. Gal1a10s 
Chairman ' 

.. 
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H.~.849 As introduced in the House, February 7, 1995 


, 

I 
104th CONGRESS 


1st Session 

H. R. 849, 

To amend the Age ,Discrimination in Employment Act of 1967 to reinstate an 
exemption for certain b9na fide hiring and retirement plans applicable to 
State and local firefig~ters and law enforcement officers, and for other 
purposes~ 

, 
IN ~E HOUSE OF REPRESENTATIVES 

, i February 7, 1995' , 
,Mr. 	Fawell (for himself, Mr,. Owens~ Mr. ,Goodling, Mr. Clay, Mr. Ballenger, 

Mr. Petri" Mrs. Roukema i, Mr. Hoekstra, Mr. Sawyer, Mr. Mart inez, Mr. 
Kildee, ,Mr. Talent, Mrsi; Meyers of Kansas, Mr. Knollenberg, Mr. Payne of 
New Jersey, Mr. Weldon of Florida, Mr. Graham, Mr. Gene Green of Texas, 
Mr. McDermott, Mr. Engei, Ms. Slaughter, Mr. Andrews, and Ms. Eddie 
Bernice Johnson of Texa~) introduced the 'following bill; which was 
referred to the committ~e on Econof!\ic and Educational Opportunities 

, 

A BILL 
To amend the Age Discr'imina.:tion in Employment Act of 1967 to reinstate an 

exemption for certain ~ona fide hiring and retirement plans applicable to 
State and local firefi~hters and'law enforcement officers, and for other 
purposes. 

--1--------------------------

,Be it enacted by the Senate and House of Representatives of the United 
States of America in Congr~ss assembled, 

SECTION 1. ,SHORT TITLE. 



This Act may be·cited as.the "Age Discrimination in Employment Amendments 
.of 1995". 

i ' 

I ' 
SEC .. 2. REINSTATEMENT OF EXE~PTION. 

I 
(a) Repeal of Repealer.-~Sectioh 3(b) of the Age Discrimination in 

Employment Amendments of 1986{29 U.S.C. 623 notei Public Law 99-592.) is 
~epealed. . 

(b) Exemption.--Section ~(j) of the Age Discrimination in Employment Act 
of 1967 (29 U.S.C. 623), as in effect immediately before December 31, 1993-": 

I 
; 

(1) is hereby reenacted as such~ and 

(2) as so reenacted,! is amended by striking "attained the age" and 
all that follows through: "1983,· and II I and inserting the following:

I 
"attained-

I 
"(A) the age·of :hiring or retirement in effect under applicable 

State or local law on March 3, 1983i or 
. ! 

"(B) if the age ~f' reti~ement was not in effect under applicable 
State or local law qn March 3, 1983, 55 years of age; and" 

I 

I 
SEC. 3. STUDY AND GUIDELINES, 

, I.
FOR PERFORMANCE TESTS . 

. 
, 

(a) Study.--Not iater t~an 3year~ after the da~e of enactment of this 
Act, the Chairman of the EqUal Employment Opportunity Commission (in this 
section referred to as IItheiChairman") shall conduct, directly 

, 
or by

, 

contract, a study that will: include--' 
! 

(1) a list and.description of all tests available for the assessment 
of abilities important for completion of public safety tasks performed by 
law enforcement officer~ and firefighters, . . ' . , 

i 
(2) a list of such, public safety tasks for which adequate tests do 

not exist, , . 

(3) a description of the technical characteristics that performance 
tests must meet 'to be compatible with applicable Federal civil rights 
Acts and policies, 

(4) a descrip'tion o~f· theC\-lternative methods available for 
determining.minimally acceptable performance standards on the tests 

. I
described in paragraph :(1), , . ,,' . 

(5) a description df the administrative standa'rds that should be met 
in the administration , Iscoring, and score interpretation of the tests 
described in paragraph :(1), and . 

(6) an examination !of the extent to ~hich the tests described.in 
paragraph (1) are costleffective, safe, and comply with Federal civil 
rights Acts and regula~ions. 

(b) Advisory Guidelines.--Not later than 4 year$ after the date of 
enactment of this Act, the !Chairman shall develop and issue, based on the 

http:described.in


, 'results of the st;:.udy required by subsection (a), advisory guidelines for the 

administration arid use of physical and mental fitness tests to measure the 

ability and competency of,l~w enforcement officers and firefighter-sto 

perform'the requirements of:their jobs= 


(c) Consultation RequirE;iment;' Opportunity forPublic Comment.-- (1) The' 
Chairman shall; during the conduct of the study required by subsection (a), 

'consult with--
i ' 

(A) 'the United States Fire Administrat-ion; 
I 

(B) th1 Federal Emergency Management Agency, 

, (<;)'organizations that represent law enforcement 'officers, 
firefighteis" and their !employers, and 

:t I 

(D) or~anizations tnat represent older individuals. 
I 

(2) Before issuing' the, ~dvisory guidelines required in subsection' (b) , 
the Chairman shall allow for public comment on the proposed guidelines. 

, 
, ' I . 

(d) Development of Standards for Wellness Programs.--Not later than 2 
years after the date of the ~enactment of this Act"the Chairman shall propose 
advisory standards 'for we~l~ess,programs f.or law, enforcement officers and 
firefighters." , 

(e) Authorization of Appropriations.-':'There is authorized to be
'. .,appropriated to carry out, t:q.~s sect+on $5,000,000. 

i 
SEC; 4. EFFECTIVE ,DATES. 

, , f ,

(a) General Effective Date'.--Except as provided in subsection (b), this 
Act shall take effect on the date of the enactment of this Act.' 

I 

(b) Speci~l.Effective D~te.--Section 2(b) (1) shall ta~e effect on 

December 31, 1,993. I


I 
, ,-------------------------------------------------------------------------------., '. I 

i
Please type desired COMMAND (qr MENU) : 

I. 

i' 
I 
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103d CONGRESS 

1st Session 


H. R. 2722 

AN ACT 
,~To amend the Age Discriminat!ion in Employment Act of' 1967 with respect--to 

State and local firefighiters and law enforcement officersj and to amend 
the Age Discrimination ib Employment Amendments of 1986 to prevent the 
repeal of the exemption 'for certain bona fide hiring and retirement plans 
applicable to State and jlocal firefighters and\law enforcement officers. 

---~-----------------------------~-~------------------------

Be,it enacted by the Setiate and House of Representatives of, the United 
States of America in Congress assembled, 

i 

SECTION 1. SHORT TITLE. 

This Act, may-be cited as: ,the "Age Discrimination in Employment Amendments 
of 1993". 

SEC. 2. AMENDMENTS. 
!' 

Section 4 (j) (I) of the 1\ge Discri,mination in Employment Act of 1967 (29 
U.S.C. 623(j) (1}) is amended'by striking "attained the age" and all that 
follows through 111983,anall'iand inserting the following: 

"attained-
I 
I 

"(A) the age of ihiring or retirement in 'effect under applicable 
State or local law qn March 3, 1983; or 

, 
"(B) if the age lof retirement was not in effect under applicable 

State or local -law qn March 3,1983, 55 years of age; and", 



SEC. 3. REPEALER. 

i 

Section 3(b) of the Age :niscrimination in Employment Amendments of 1986 

(29 U:S.C. 623 note) is repealed. 


i 

SEC. 4. STUDY AND GUIDEL:t:NE$ FOR PERFORMANCE TESTS. 

(a) 'Study.--Not l~ter tHan 3 years after the date of 'enactment of this 
Act, the Chairman of the E~al Employment Opportunity Commission (in this 
section referre:d to as lithe lChairman") shall conduct,' directly or by

!u '. Icontract, a st~dy that w111 linclude-
:~ 

(1) a ~ist and desc~iption of all tests available for the assessment 
·of abilitie,;s important, f;or completion of public safety tasks performed by 
law enforc$nent officers' and firefighters,.. ' , 

(2) a list of such public safety tasks for which adequate tests do
• ' I ' .not eX1st, ,i 

, 
(3) a description of! the technical characteristics that performance 

tests must meet to be cdmpatible with applicable Federal civil rights
I ' ,Acts and policies, 

(4) a description of: the alternative methods available for 
determining minimally ac:ceptable performance standards on the tests 
described in paragraph (11), 

(5) a d~scription of' the administrative standards that ,should be met 
in the administration, s:coring, and score interpretation of the ,tests 
described in paragraph (,1), and 

i, 
(6) an examination o'f the extent to which,the tests described in 

paragraph (1) are cost e:ffective, safe,' and comply with Federal civil 
rights Acts and regulatipns. 

(b) Advisory Guidelines. ;--Not later than. 4 years after the' date of 
enactment of this Act, the Chairman shall develop and issue, based on the 
results of the study require~ by subsection (a), advisory guidelines for the 
administration and use of physical anq mental fitness tests to measure the 
ability and competency of la~ enforcement officers and firefighters to . 
perform the requirements of their .jobs. 

(c) Consultation Require~ent; Opportunity for Public Comment.--(l) The 
Chai'rman shall, during the cpnduct of the study required by subsect,ion (a),
consult with-- ' , 

(A) the United States Fire Administration, 

(B) the Federal Emergency Management Agency,' 
i 

(C) organizations th~t represent law enforcement officers, 

firefighters, and their ~mployers, and 


I 

(D) organizations thkt re};)resent older individuals. 

(2) Before issuing the advisory guidelines required in subsection (b), 
the Chairman shall allow fori public comment on the proposed guidelines. 



!, 


(d) Development of Standards fo'r Wellness Programs. - -Not later than 2 
years after the date of' the' 'enactment of this Act I the, Chairman shall propose' 

" 	
advisory standards for wellness, programs for law enforcement officers and 
firefighters. 

(e) Authorization of Appropriations.--There is authorized to be 

,appropriated to carry out this section $5,000,000. 


Passed the House' of Representatives,November 8, 1993. 

Attest: 


Clerk. 

----------------------------------------------------~- -------------------------

*** Remember you are in the 10~rd Congress 

Ple,ase type desired COMMAND, (OF M~NU) : 
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104TH CONGRESS 
1ST SESSION . H.R.344 

, . 
To amend the: Age Discrimination in Employment Act of 1961 to reinstate 

an exemp~ion with respect to the employment of individuals as State , 
and local firefighters and law enforcement officers. 

i 

! 

IN THE HOUSE OF REPRESENTATIVES 

J.A1\TUARY 4, 1995 

Mr. PICI<ETT introduced the following bill; which was referred to the 
Cothmittee on Economic and Educational Opportunities 

I 	 • 

I' 

A BILL 
To 	 amend :the Age Discrimination in Employment Act of 

1967 to reinstate an exemption with respect to the em

ployme~t of individuals' as State and tocal firefighters 

and laW; enforcement officers. 
! 

1 ' Be 1it enacted by the Senate and House of Representa

2 tives of ~he United States ofAmerica in Oongressassembled, 

3 SECTION 1. AMENDMENT. 

4 Section 4 of the Age Discrimination in Employment 

5 Act of ]]967 (29 U.S.C. 623) is amended by inserting after 

6 subsection (i) the following: 



H.L.C. 

2 

1 "(j) It shall not:.be unlawful for an employer that is 

2 a State, a political subdivision of a State, an agency or 
, 

3 instrum~ntality of a State or of a political subdivision of 

4 a State; or an interstate agency to fail or refuse to hire, 

5 or to discharge, ~ny individual because of such individual's 

6 age if such action is taken-. . 
i 
I 

7 . I "(1) with respect to the employment of such in

8 dividual as a firefighter or law' enforcement officer 
, 

9 .an~ such individual has attained the age of .hiring or 
'! . 

10 ret~.re~ent in effect under ClPplicable State or local 

11 lav;r on March 3, 1983; and 

12 ! "(2) pursuant" to a bona fide hiring or retire

.13' inentplan that is not a subterfuge to evade the pur

14 poses of this Act.". , . , 

I 

15 SEC. 2. EFFECTIVE DATE. 
I 

16 . This Act shall take effect on the first day of the first 
I • 

17 month that begins after the date of the enactment of this 
-. - .. . .~ .. - . . 

18 Act. 

o· 
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DE+ERMrNEDTOBEAN ADMINISTRATiVE-t fJ-NfIDENTIA'~ ~G PerE.O.1295& as amended, Sec. 3.2 (c) 
Iii, Initials:.ewu ' Date: 1/JOt;' 5 ' 

EXECUTIVE SUMMARY 
, ' 

The Age Discrimination iP Employment Act (AI>EA), as amended in 1986, prohibits 
.! . . 

mandatory' retirement based o~ chronological age for" all but select occupations. These 

,oCcUpations included' tenured ~llege facility and public safety officers. With "respect to 
I 

"these occupations, the exemptiqn is to expire in 1993. Thus, Congress mandated that the 

EEOC provide some foundation for either continuing the exemption or, eliminating it prior
i 

to the eXPi!ation date.' The N~tiona1 Academy of Sciences has recently issued a report 

suggesting the elimination of the ADEA exemption for tenured" college faculty based on a 

comprehenSive review of researth and policy (Hammond & Morgan, 1991). The Center for 
. I ," 

Applied Behavioral Sciences at Penn State University was given the responsibility of 

conducting a similar study rela~ed to the value of age-based retirement for public safety 

officers. 
j , , . 

Congress defined public kafetypositions as encompassing fire fighters, police officers' 
. , ' !. ' ," 

:and corrections officers. Theseioccupations were identified for exemption from the ADEA 

amendment' regarding age-rebited retirement because of the sensitive .nature of these 
! . . 
, 

:positions vis a vis public well being. It was assumed that any compromise in the ability of 
, 

, I 
members' of these occupations: to carry out their job duties would place members of the 

public (including fellow work~rs) in jeopardy of p~ssible, serious injury or death. The'I 
t, • • 

exemptio~ the~, iniplicitly accepts the notion that age is a .Bona Fide" Occupational 
I . 

- Oualification and that all of those incumbents above a certain age do not possess the 
, , "I"" 

I , 

necessary attributes for safe an~ efficient occupational performance. Thus, a logic exists for 

maintaining age-based mandat~)I)' retirement - it promotes public welfare. Nevertheless, the 

15 
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.. , 

Equal Employment Opportunity Commission (EEOC) is charged with the protection of the 
. , I . . 

I 

rights of older Americans. Thu~ there is reason' for EEOC to question the age-based logic 

since any retirement' for those w~rkersbelow ~atage creates a cir~mstance'of prima facie 

disparate impact. It was our r~sponsibility to determine if there were tests available that 

could be shown lobe job-relate~ cost effective, and safe for the test taker. H this were the 
, ' 

case, then a comparative reco~endation might be made contrasting chronological age with 
I ' 

, tests as a predictor. 
.. i ' 

There are two sets' of ~cumstances that' might be thought to compromise the 

performance of public safety taSks .. The first is a sl:ldden incapacitation precipitated by a 

catastrophic medical event such: as a myocardial infarction (heart attack). The second set 
I 

of circumstances might be deser:ibed as accumulated d~ficit. In this latter situation, an 

individual might, gradually detetiiorate with. respect to a particular ability until that person 
I . 

'is no longer capable of perfo~g a public safety task in a reasonably, efficient manner. As 

• I.' • 

an example, an mcumbent's memory IDlght degenerate to the pornt that he or she forgets . ,, ' 

the ,"Correct sequence of a critidl procedure and creates a hazard to the public and fellow 

workers by using the wrong pro~dure. The central question, then, is the extent to which
I· , 

testing (in lieu of age) can p~edict th~ onset of either a sudden incapacitation in an 

,individual who . was previously ~thout, symptoms or can iden~ify the' point at which an 
, I 

individual will fall below some:critical minimal level on an ability required for'safe and 

efficient performance of public safety tasks. 

, ,In addressing these issue~, the project team considered many sources of infonnation. 

" 

These included research publisned in scientific journals, technical reports; current practices 
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, ../ 

in public' safety agencies, ~xtantl data sets relat~d to fit~ess. illness, and inj~, opinions of 

knowledgeable professional gro~ps, and the s~ared expertise of task team members. Our 

conclusions and recommendatiQns ~e based on these information sources. Although we 
, ., 

• I, • 

were aware of the various pubpc poli~ implications of our recommendations, we were 

careful not to allow those to inquence these recommendations. 

Based on our review of material available to us~ we came to several conclusions. . ~ . 

They are as follows: 

The risk ofexperiencine a i catastrophic medical event that would compromise public 
I 

safety is so small as to eliminate this faCtor in the debate reeardine ar:e-based retirement .. 
. [ . 

The r~sponsibilities of public safbty officep; only occasionally involve the direct threat to the 

well being of citizens and fellow officers. Further, the .b~e rate (or: the occurrence of

catastrophic medical events lea~g to sudden incapacitation in the workplace is generally 
,. , 

low and not well predicted by age. The joint probability of the occurrence of sudden 
, I , . 

incapacitation in anasymptoma~c public safety officer while performing a task directly 

related to,protecting the public ~vanishing1y small. Further, there are tests av~able for 

,predicting the probability of such an event that are more effective than age and with lesser . 
. ! 

adverse impact on older employees. 

Accumulated deficits in abilities are only mar&inally associated with chronolo&ical 
. . 'I . '. . " . 

aee and can be documented with! available tests that are better predictors than aee. There 
, , 

are substantial ability differences among individuals of any age groHping .. This variability 

increas~s with cbronological age.! Thus, it is fair to say that any statements about age groups 

based on averages will not be acCurate about individuals .. Further, even within indivi,duals, 
j 

! 
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· changes in ~abilities are often lirregular'rather than gradual and predictable. Thus, 
. ' i ' 

· individuals caD.be characterized! as moving through a series of plateaus, often evidencing 
I . ' , 
i 

,mcreases in ability as well as de~eases.: Finally, many of the changes associated ,with aging 

are acru~y tje result of illness,Iinjury, and life ~tyie variables rather than aging, per se. 

Our use of ~e in this ~eporti reflects some unique explanation of ',psychological or 
• ,,, ·1. . 

phYSiological'fun~oning that is! nrucaptured by medical or 'ability testing. Thus, the 

possibility exists of retarding,. ~esting, or reversing declines as a result of various' 
: 
i 

· . interVentions. It is unlikely that all or almost all people of any age group under 70 could 

be shown to be unable to meet iDe requir~ments of most public sarety tasks, and we believe 
.' I· . 

that municipal policies pertaining to healtL and fitness significa:ntly influence the likelihood 
I. 
I 

of all or nearly all such incumbents failing. Further, 'although there might be' some 
. '. I . 

individuals who a:re incapable ofl meeting performance standards, thes~ iIldividuals can be. 

identified througb the use of testf. thllS decreasing the probability that a worker will be the· 

victim of age-discrimination. . .: . '.' ' , 

In ,sum, the~ ,we feel th~lt iieith~r the sudden incapacitatio~' northe accumulated 
" . 

deficit models are well' served by Ian .age-based mandatory retirement rule. It would ,appe~ 
I 

that tbepublic well being is bett~r served by a testing regimen than by a chronological age 
. ." I '. .: . ." .' '. 

decision rule when it comes to reprement decisions. Consequently. we recommend that the 
" I 

. I . 
exemption or publicsaretj officers from the provisions of the 1986 ADEA amendments be . 

.' . ~ ... . 

- . I ',. 

eliminated and that these occupations be treated like-all others covered by the ADEA. 
I ' 

-I 
I 

.i 
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, i 	 GOVERNMENT ORGANIZATION 'I,-, '" ;.;fl 
:.~ 

NOTES OF DECISIONS " : ": ' , ",r":. ' , 
8 

Person; who had obtained a refund of hie 
c:ootributio to civil service ~t aecount, 

I was not enti 'to have the refunded amount , J 
redeposited to e acco~t, in ~ of fact that 
he was no 10 ployed by government in 
any c:apadty when sought to make the rede
posit, and. thus. he not entitled to uae the 

, period of service for he received a refund 
in determining hie entitl t to a civil service 
'retirement annuity. Ahubot r Ahubot', Estate 
v. U.s.. 1982, 1 CLCt. 296. , ' 

Applieant was not entitled to ' 
ment baaed upon hie service prior 
of Iwnp-sum payment of hie reth~!Il!t reduc

I 	 tion, where Jump-sum payment was not 
!ted ,by applicant when he ~ su tlyi 
reemployed in a, position subject to the " 
Service Retirement System. Broad v. Office 
Personnel Management, M.S.P.8.1992, fi8 
MAP.R. 67&. 

AppUcant {qr ~ dVil service retirement 
'i 	 annuity did not PI'CM!, by preponderant evi· 

dence, that he did not nieefve a refund of 
retirement c:oniributiollll, where l'lllltine 
of Offic.e of Personnel Man~ent (OP 
tablished application for refund and • 
voucher for refund cheek; moreover ere was 
no evidence that cheek was not ued by ,the 
Department of the Treasury an Ueant intr0
duced no probative evidence owing nonreceiPt 
of retirement eontributio Rint v, 0fIice of 
Personnel M.S.P.8.1991, 48 ' 
M.S.P.R. 69. 

Former emplo
tireinent dedu ' 
ity on theo when he was reemployed in a 
DenllllD<eot'1position, agency was obligated to re
quire to make a redeposit into retirement, 

and deprived him of all annuity beeause it 
not Inform him of the need to do SO; employ

ee who ae:rved under an indefinite appointment 
,excluded from coverage under the Civil Serriee 

RetIrement System (CSRS), was ineligible to ' 
redeposit hie refund for reemployment, and th.J' 
agency was not obligated to either require k 
Inform employee to redeposit hie refund / for 
credit. Sanchez v. Offic.e of PersoMel ~ 
ment, MaPB 1991, 47 MAP.R. 343. I,; 

, ' "".~ 

6.,' ContributiOI\ll aa aaaet8 
InviewofplaJnlanguageof 

c:ompensatlon statute, AS 23.20.3 
0IIly ,that part of pension or periodle 
payment that Is attributable ,eontributiona of, 
the insured worker Is excl in determiDing 
'disqua.Iitying income, De . t of Labor c0r
rectly c:oncluded that ou each $1.490 monthly 
pension payment the ,percent c:ontributed by 
employer c:onstt disqualifying ineome. 
Wentland v. Em yment See. Dlv.. Dept. of 
Labor, Alaska,ImpJ!d 1286. " 

Fad federal retirees paid their own .oon. 
ey into the 'vii Service RetIrement and Dlsabil
ity Fund ' not mandate eonclusion that a 
c:ontract. Impli in fact 8l'OIIe which WIIUld bind 
government to tinue to provide eoat-of·living 
8IljUlitment in subsequent to retirement. 
Zucker v. U.s., C Fed.I98&, 758 F.2d 637, 
certiorari denied 106 Ct. Il!9. 474 U.s. 842. 88 
LEd.2d 106. ' 

9. DutJ,of acencY 

Oftiee of Personnel Man~1lent 
when it failed to address 
that she had not been aftiOl'4<l!CI'I,1)J)p1Jr't1lIll1 
make a deposit for poat.-l966 
aped&: request to be allowed to 
deposit. WDber v. Office of PenlOllDe1o. 
ment, MSPB 1991. 47 M.S.P.R. 444. 

; V 	§ 8335. Mandatory Separation. ' , "",! 

. (a) An air traffic controller shall be separated from the service on the last day of the 
month in wbieh he becomes 56 years of age. The Secretary, under such regulations 88 
he may,prescribe, may exempt a controller having exceptional skills and experience 88 a 
controller fn>m the automatic separation provisions of this subsection until that control
ler becomes 61 years of age. The Secretary shall notify the controller in writing of the 
date of separation at least ,50 days before that date. Action to separate the controller is 
'not etrective, without the consent of the controller, until the last day of the month in 
wbieh the 6O-day no~ce ,expires. , 

, (b) A firefighter who is otherwise elig11lle for immediate retirement under section 
8336(c) shall be separated from the service on the last day of the month in which such 
firefighter becomes 55 years of age or completes 20 years of service if then over that 

I r1 age. A law enforcement officer who is otherwise eligible for immediate retirement 
r ~ under ~on shall be separated from the service on the last day of the month in:1 	 ~ 
1..'~	 wbieh t om~ mes 67 years of age or completes 20 years of service if then over 

that age. The head of the ~. when in his judgment the public interest 80 requjres. 
may exempt such an employee from aUtomatic sep&ration under this subsection until 
that employee becomes 60 years of age. The employing office shall notify the employee 
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Retirement.~ (CSRS),. was' iDeligible' to 
redeposit hie refund for reesnployineot, aDd thllll 
ageney' was lICIt. oblJgatecl to either require or 
Inform employee' to redeposit hie.refund for 
erediL SanclIez v. omce of PersoDnel ~ 
lIlent,MSPB 1991. 4'1 M¥.R. 343... ,;:,: ":"'~ 
6.., ecmtrit.~tJoN;;'.~i8: ., ..,.:. c". "'."'. 

.. ': '. ~~ i '. . .' 

. In view of plain Ianguap of unemp1oyme!Ii 
compensation statute. AS.23.20.382, stating that. 
only that ~ of penSion or similar periodic 
payment that is attributable to eoDtributions of 
the insured -tar is excluded'in detenniniDg
disquaJ.If.ying income. Department of Labor __ . 
.ftI!!tl,y amduded that out. of each $1,490 monthly 
pension payment the 50 percent eonbibuted by 
emplo;yer c:onstltmed ctisqualIt'yiJI iDcome. 
Wentland v; Employment See. Dlv.. Dept. of 
Labor~ Alaska. ·1983, tI'Il P.2d 1285. .:c .. c.' 

,. ,j .:1 .. "':. . ,. ~ . - ::·1 

7. Community jiroperlJ rlchts· .... ..,,,~;. 

~~!:ane:.::!!: :::=::'~tyted~
efita, they were eommunity property; the hu.: 

band'a right to receive the benefits did not vest 


. before hie IIIIIl'ri.age to wife. Hughes v. Hugbee. 

1981. QW P.2d 12'l1, 96 N.M. '119. ".. . . .. 

0".· .•' 
" •••• '·9 

Faet that fedezal retirees paid their own mon
ey into the Civil Service Retirement and DiIlabil
tty Fu.nd. did DOt m.aDdate eonclusion that a 
eonlnct implied in filet VOIle whidl would bind 
government to eontlnue' to provide coat-of·1Ivfng 
lUijusbnent.increaaes subsequent to retiremenL 
Zucker v. U.s., C.A.Fed.I985. '158 F.2d 63'1, 
eertforart denied 106 8.CL 129,4'14 U.s. 842, 88 
LEd.2d 105. . .' 

w'O -: ... : .' 

.. DUty of.,enc;. :... :.. ·C. !": : .. ' :.~: ij ., 

OIIiee.of~·~ (OPM) enect 
when it failed to addre&& retiree'a ,eontention 
that she had not been afforded opjlOltwdty to 
m8Ire • deposit forpcMlt-l91i6 miIitar7 aemee. or 

.	apecific request to be aOowed to iDIke BaCh • 
deposit. WDber v•. 0IIiee of Pen!onDel MaDage
ment. MSPB 1991, 47. M.S.P.R. ""

.., . '."'" . '"..'". _~1'" , ' 

••• , ,." • " .... I ,.~. '. 

be separated from the servic:e on the bist day ofh 

I'll of age. The Seeretary, under such regulations as 

ntroUer having exceptional sk:ills aDd experience as a 

...aon provisions of this ·subSection until that. control

Secretary shall notify the eontroller in writing of the 

before that date. Adi~ to separate the ~Der is 

of the controUer, until the .last d!J.y of the month in 
,. .-" ,...." ._.' .:' 

,.' .«/" 'f·, i '. . ~ .. : ",' 

ise eligible for immediate retirement UDder seetion 
! service on ·the last day of the month in ·which such 
e or eompletes 20 years of service if then (7ier that. 
;vbo is· othenrise eligible for Immediate retirement 
.'8ted from the serVice on the last day of the month in 
I of age or ~mpletes 20 years of service if then over 
.men in his judgment the public interest so requires, 
lID automatic separation under this subsection until 
age. The employing office shall notif.- the employee 
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in writiDg ~ the. date~of~sep8ration. at . least 60 days in advanee' t.b.ereof. ,. ktio~. to 
Separate" the employee is ·not·effective, without ~e eOnsetit of.th~ employee, until the last 
day of the montldn which the 6Cklay notice expires.~., •.. ;," .. . .....:. 
:;' .. ,'.t .~:..: '.; t.." ',:.', ''I,. ";" "\ :~!I'''''' 1 "I~,t'· .' . -" 

• . (c) .AD employee of ~e Alaslia R8ilroad in Alaska aDd aD employee who is a citizen of 
the United States employed on the Isthmus of Panama by the Panama Canal Commis
/don.'who becomes 62 yean of age aDd completes 15 years of service. in .AJaska or .on the 
Istbmus of Panama shall be automatically separated from the service. The separation is 
effective' on the ~. day ~t. the mOnth in which the employee becomes age 62 or 
~mpletes 15 years Of service in .AJaska or on the Istbmus of Panama if then over that 
age.. The employing!lffice shall notify the.employee in writing of the date. of separation 

. at least 60 days iii advanl;ie thereot ..,Adion to separate the employee is not effective. 
Without the eons.ent Clf the employee, .until the last day of the month in which ,the OO-day 
~otiee expires. .".,' ". '.'1.' L '::'.':':'.: . . .... : .." ; .. ;" , .. ;, .. , . 

(d) A' meriilier of the' CapitolPoI.iCe who is otherwise eligible for immediate retire
inent under section 8336(m). shall.be separated from the service on the last day of the 
inonth in 'Which sueh ~ becomes 66 years of age or completes 20years of service if 
then over that age. The Capitol Police Board. when in ita judgment the public interest 
So requires, .may exempt such a member· from automatic separation under this subsec
tion until that member becomes 60 years of age. The Board shall notify the member in 
Writing of the date of separation at least 60 days hi adVance tMreof. Adion to separate 
the menilier is not effective. without the consent of the member. until the last day of the . 
month in which the 6O-day notice expires. 

• (e) The President, by Executive order, may exempt aD emplo~ <other'than a 
Inember.of the Capitol Police) from automatic separation under this section when he
determines the public interest 80 requires. 

(,As IIIIlf!Dded Pub.L. 9&-'70, Title Ill, § 3302(e)(S), SepL 2'1,11179.93 stat. 498;' M.L; 96-3i'l, § 1(b), 
SepL l2, 1980, IN Stat. 1160; Pub.L. 101-428, § 2Cb)(I)(A). (2). Oct. 16, 1990, 104 Stat. 928; Pub.L. 
101-509, Title IV, 1409(8). Nov. 6, 1990. 104 Stat. 1468; Pub.L. 1~78, 1 2(60), Oct. 2, 1992, 106 
Stat. ISM.) .., . 

BISTORJCAL AND STATUTORY NOTES 

; Amendment by aedion 409(8)(1) of Pub.L. 
101-509. wbicb directed the striIdDg out of "'lawenron:ement omcer of." from sub8ee. (b) of t.hI& 
8ecU0II, was executed by &trild.bg out "law ell 
fim:ementomceror a" JIll the probable intent of 
CoDgress. ..,. .:,. ... . . 
.' Pub.L. 116-'10, I: 3302(e)(3). PurPorted· to 
I.meDd 81lbsee. (e) of t.hI& aec:tioD. PreviowllY• 
.Pab.L. 96-266, 1 6(e), revised aDd restated the 
Provisions of 81lbsee. (e) in BUb&ee. (c); aDd 
struck out 81lbsee. (e). AeeordingIy. the amend. 
~ by Pub.L.9&-70. w:aa executed to BUb&ee. 
(C). J'.:' . 

Un .Amendments. .'. . 
; .Subaec. (b). M.L 10Z-3'l8, I 2(60), BUbsti, 

tmed "Becdon 8S36(cr for "&eetion 8S36(c) of 
~ title" aDd "Iueh tire.Iighter" lor.'11e".. . 

~~~'<' .:i ...... ·L•• :·.~•• 

• Subsee. (b). PUb.L. 101-509, § 409(a){I),
struck out "'law enforcement ofUcer or 8" pre
eediDg "IJretIghter who Is". See CodifIcation 
riote under t.hI& aeetion. ..• ' ... : ,,:. ," , ../ 
I Pub.L. iOl.,.&09, 1 409(a)(2), addedprovfslons 

..etung forth when •. law enfon:ement omcer 
Otherwise eligible for retirement under i!ectIon 
83s6(c) shall be separated from aei-riee.'. i Subsec. (eI). Pub.L. 101~ 12(b)(l)(A). 
added suba& (eI); Former BUb&ee. (d) was re
designated (e). . '. . ., :. 

•. SubseC. (e). .Pub.L. 101-428. 1 2(bX1)W, (2), 
ri!designated former BUb&ee. (eI)88 (e). and, JIll 80 
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redesignated, inserted "(other than a member of 
the Capitol PoIlcer foDowing"employee". 

1980 Amendmellt 

Subsee. (a). Pub.L. 96-34'1 substituted "Sec. 
I'I!tar)'" for "Secretary of Transportation" in two
pIaees.' .. . ,. . . . 

'+, " 

~ (c). Pub.L. 9&-70 substitUted "Pana
ma Canal Cqmmissimi" for "'Pan&ma Canal 
Compally or the Canal Zone Government". See 
Codification DOte above. 

Effective Date or 199% Amendmatts f 
. A'lIendment by aectlOli 2(60) of. Pub.L. i 
102-8'l8 effective Nov. 6, 1990. see aec:tion I'9(b)(6) of· Pub.L. 10Z-3'l8, set out 88 a DOte 
under aeetion 630S of t.hI& title. .~' ~. 
Effective Date of 1990 Amendment 

. SeCtIon 409(c) of Pub.L. 101-509 ~ded 
that: "'For the purpoeeII of t.hI& aeetion [amend· 
I.ng sub8ee. (b) oft.hl& aectIon and aedion 8I25(b) ~ :~.;I':~ 

. ,of t.hI& titlelthe effective date shall be the date 
of enac:tment of t.hI& Ad [Nov. 6, 1990~" :J 

iSectIon 2(b)(I)(B) of M.L 101-428 provided .. ~tbI!t.:"T.be amendment made by Subparagraph 
W (enacting BUbsee. (eI) and redesignating for- !. 
mer BUb&ee. (eI)' 88 (e)1 shall take effeet two 
years after tbe date of enac:tment of this Ad 
(Oct. 16, 1990}.... 
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15'§ 8335 

Eft'ective Date of 1980 Amend.meat-. ' 

: Amendmtint by PUb.L. 96-347 eft'ec:Uve on the 
. ; later of OCt. 1. 1980 or the ninetieth day after 

Sept 12, 1980, see section S ,of Pub.L. 96-347, 
set out as a note WIder section 2109 of this title. 

; ~.'': " 

GOVERNME~, ORGANIZATION 
. ; .;, 

States Code [section 2109(1) of this title], as iii 
dect on Janua.ry 1, 198'7; ,but ,',: __ ~"<"':'"'~:;~, 

~(2) Is not an, air trame controDer within 
the meaning of section 2109(1) of title 6, Unit. 

. ed States Code, as In dec\; on Deeember 31, 
,,'1986.'" , ," ": , ',: ',' .. r;.1 

Mandalory SeParation Prvriaioftl Not to Be 'No~lic:ahility of Sui-:uon (a) to ~ 
Applied Be~ely _~ of Defense Air' Traffic ControUen 

" Pub.L. fI9.,656, 'ntJe V. f 504, 'Oet..' 2'1. 1986, Appointed Before September 1%; 1980 
100 Stat. 3141, prvrided that: - Section 2 of Pub.L. 96..:w7provided'~ 

"(a) 'b. seneial.-SectioD 8386(a) of title 6, "Sec:ti.on 8335(a) of title 6, United States Code 
United states Code [subsec. (a) of this section1. [subsec. (a) of this section]. shall not apply to im 

j shall not apply to any air traffic cOntroDer lIP" Indiridual appointed as an air trame controller 
, pointed before Janua.ry 1. 1987.' In the Department of Defense before the date at 

"'(11) Definitioa.-For purposes of this aee- ' , the ~of~ AI:t ~l ,12, 19801." 
tion, the term 'air traIJIe controller' meana any '~ Biatory "'.-::: 

individual who-"' For legislative history and p~ of Pub.L. 
"'(1) Is an air traIJIe controDer' within the 9&-347, see, 1980 U.s. Code Cong. and Adm. 

me8ping of section 2109(1) of, ~ 6, United, ' News, p. 2714. ' ' " ; 

WESTS FEDERAL PRAcn~ MANUAL .~ 

: Employee proteetIon, exeeutive order, see 
f 16401. 

Judicial dedaions, aee § IM22. 

Mandatory age retirement, see f 16419 et 
seq. 

NOTES OF DECISIONS 
ConatnIctlon with other laM 1a 
Firefighters 8,
Law enf__t omcen 10 

f Beriew 9 

, 

L CoRstttuUonality 

Generally, federal government or &tote p
I' ermnent may. COIIIIIitutionaDy set aD ap for the
!' mandatory retirement of ita employees.. Martin 

'v. Tamaki, CACaLIIJ79, 6111 F.!d,807. 

SubaeC. (1,) of this aection. requirIDg I!lIlIlIIato
f'1 retirement of law eD!on:ement officenIlf, ap 
of 66, does not violate equal protection dause of 

!, U.s.C.A. Const. Amend. 14. Bowman v. U.s. 
Depl of JWltiee, Federal PrIson System. 
D.C.Va.I981. 610 F .supp. 1183, amrmed. 6'l9 
F.2d 8'l6, certiorari denied' 108 aCt: 494, 459 
u.s. 11m, 74 L.Ed.!d 635. " ' , 

I, ,la. Conat.rUction with other IaWII ' 
,Fact that 66',_ mandatory retirem'ent ap 

for federal law eD!orcement officenI _ DOt 
conclusive on question whether BUell retirement 
ap _ reasonable for Rate or'\oeal of!icers 
having similar duties. ' Heiar v. Crawford Coun

, ty, WIS., C.A.WlS.l984, '146 F.!d 1190, certiorari 
CleDied 106 8.Ct:3500, 4'72 U.s. 1027.87 L.Ed.2d 

,631. ' 

Mandatory retirement aehemes approved by 
Congress for federal employees are not subject 

I to sUict requirements of,Age Discrimination In 
Employment Act, section 621 et seq. of Title 29; 
rather, 'sueh sehemes need only be rationaDy 
related to permissible government objective and 

I only those ap limitations that are so unreason
able as' to constitute arbitrary and aiprictOWl 

, exercise of legislative power wiD fall this test. 
I Orzel v. City of Wauwatosa' Fire Dept.; C.A.WIS. 

1983, fN1 F.2d 743, certiorari denied 104 8.Ct: 
484,464 U.s. 992, 78 L.Ed.!d 680. 

'I. WaIn!r, 

Regular . dvIl service ret:il'emimt beneftta and 
dvIl eervice dlsabDity retirement benelita lire 

III1bJect to division and partition In divoree Pro
'ceeding. Bonar v. Bonar, Tex.Civ.App.1981. 614 
8.W.2d 472. 

8. Firetlgbters 
, Federal dvIl eervIee IItatute [6 UACA 
§ 8335(b)} providing for retirement of moat. fire 
lighters If, age 66 did not establish that ap a 
_ ,a bona fide oeeupatIonaI, qualification ' for 
nonfederal fire lighters. Johnson v. Mayor and 
City Council of Balthnore, Md. 1986, 106 8.Ct. 
2717. 4'12 U.s. S63, 88 L.Ed.!d 288, on remand 
637 F .supp. 903. ' '" ,".",,' 
,~ of statutorily mandated n!tiremeDi 

age of 66 for federal firefighters did not f!Stab. 
Iish validity of city's defense In action under Age 
DiacrimInation In ~ployment, section 621' ct 
seq. of 'l\tle 29, that age 66 constituted valid 
bona fide (lCCUpational qualification for local fire. 
fighters, where federal retirement aeheme,-' iu). 
Hke eity's aeI:teI!u!. expressly allowed for' individ
ualized detennlnatIons offible8& in exceptional , 
eases. Orzel v. City of waUwatosa Fire Dept.; , 
P.A.W"IS.I983, 6lr7 F.2d 743, certiorari denied 
104 8.Ct:,484., 464 U.s. 992, 78 L.Ed.2d "ti80. 
, Merit 8yBtems Protection Board _ ,without 
jurisdiction to consider agency decision' not to 
exempt law eD!orcement offieer from mandatory . 
retirement provisions of statute providing that a 
law eD!orcement officer or fire lighter who is ' 
eligible for lnuJiediate retirement ahaIl be aepa

, rated from service on last day of month in Which 
he becomes 66 years of ap; moreover, errone
,0118 statement of appeal rights by Office' of 
Personnel Management In ita reconsideration 
decision did not serve to confer jurisdiction upon 
Board. Conway v. Offiee ofPersonnel Manage
ment,MSPB 1984, 19 M.S.P.R. 25. " ,i. 
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"I this test.. 
:.,C.A.W1s. 
: IOC s.Ct.. 

Personna Manajrement m its· reeonsIderadoil 
decision did not. serve to confer jurisdiction Upon 
,Board. Conway v. Office ofPenonnel :Manage
ment, ':MSPB 1984, 19 M.S.P.R. .25...' '. ,'r; 
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~ (3) member of the Federal Bureau of Invest:i8ation and ,Drug E 
tration Senior Executive Service who is removed from Such serviee for 

bell'eClerti:Iied, as a senior executive or fOr leas than fully suecessful executiVe 
399 

, ! 

j,t · 
, i'f' : . Ii • r1 , • 

.. :. 	 tit 

OOVE~ o~ANizAn~~1l!,: 
• . .', ! 	 .:J;~,,,' I 	 "', 

States Code (aectIOD 2109(1) or this title], 18 hi ". 
reont.be'·, effeet.on.J~uary 1, 198'li.but .:.: ...{'~, .•:,!" 
!ay after .~) Is Dot 101"1111' tnIt!k controDer within 
: §.347, the meaning or seetion 2109(1) of title.6, Unit.. 
!his dUe. ' .. eel States Code. 18 In efl'eet. on DeceaIber 31, 

',··1986... · . .... "".' '~j 

tJt to Be' No~cahmty of SubsectiOn (a) to ~ 
,ment of Defease' AJr Traffic ControUen 

ZI,I986. . Appointed Before September I%; 1980 ' 
"Seetion 2 or Pah.L. 96-347 Provided .~ 
"Seetion 8336(a) of title 6, United States Code 

,[8IIbsec. Ca) of this aeetionJ. shall not apply to aD 
Individual appointed as an air traf!Ie eontI'olIer 
In the Departu:ient of Defense before the date til 

this tee- the enactmeDt of ~. Ac:t (¥ 12, 1980l
M 

- air;y Leclslati'fe IIIstar.Y ' '.::: 

, ,For ~ histol')' and JIIIl1I08e or Pub.L. 


rithIn the 96-3&7, see 1980 U.s. Code Cong. and Adm. 

i, United· ' New&, P. 2714. " 


WERAL PBACl'ICE MANUAL 
:"IIer, see 'Mandat.or)t age .retirement, see I 15419,et 


seq. ..,., 


fJl'ES OF DECISIONS 
7. Waher 

. Regular civil service retirement beneftta and 
dvil eervice disability retirement benefits are 
subject to division and partition mdivoree pro

. eeeding. Bonar ... Bonar. Tex.Clv..App.I981. 614 

. S.W.2d 4'l2.· " 
, .. 

Federal c:ivIl IM!I'rice Btatute [6 UACA
I 8331i(b)] providing for retirement of moat lire

'. fighters at age &6 did not. establish thai age Ii6 
_ .• bema tide oceupational qua.1if1eation. far:mandato

8'11 at. 
1lOIIfederal fire figbterB. Jolmaon ... J4ayor and 

tdauseof City CowJd'I of Baltimore, MeL ·1985, 106 8.Ct. 

III v. u.s. !'1l7, 472 U.s. 86'3, 86 L.Ed.2d 286, on reIIIIIId 


.. Syatem. 63'l F.8upp. 903.. .. ..". ";,.;,. :.",,:~ 
'rmed 679 'PreseIIc:e of atatutorily. tDlIZIdated· ~ 
• 494.~' age of &6 for federal firefighters did not eataJ,;. 


lish vaIldity of city's defense in action UDder Age 

DIsc:rimInatIon mEmployment, section em et 

seq. or Title 29, that age M constituted valid 


!Dient age bona fide oeeupational qualification fOr local fire.. 

1 Was DOt fight.ers, where federal retirement seheme, ill? 

l'etiremeDt like dty'aacl,leme, expreaaIy allowed for indivId

at ofIicera aaIl:r.ed determinations offltr.lells in eueptlonal 

:'ord Coull eaSes. Orzel v•.at¥ of WaUwatosa Fire Dept..; 

. certiorari •C.A.W'1ILl98S. 6'111 F.2d '143, eertiorari denied 

,nL.Ed.2d 'IOC 8.Ct.. 484..," p.s. 992, '18 L.Ed.2d._ 


. Merit sYstems PrOt.ec:iiOn Board _withOut 
.fIl"oved by jIIrisdidion to consider agency decI.aion not to 
lOt subJeet. 'exempt law enforcement officer from mandatol'7 
aination in retirement provisions or statute providing that • 
Jf Title 29; 'law eriforcement officer or fire fighter who II! 
,ndionaDy eligible for immediate retirement shall be sepa
jective and rated from llet'riee on last. day of month in wbIdt . 
IID!'eaIIODo be becomes 50 yeanI of a,ge: lIIOl'eOVer. ern;me.; ........,.;",.,..
.........- lIWI statement of appeal rights by Office' 01 


GoVERNMENT. ORGANIZATION 	 .0:;§:.8336 . 

9; ~, :,,:,~,;,; "-: .•.. " ;;..:.....;r~~::e~~-=:: 
:Board may not ~ failure to graitt exemp- 'vice to 'Ii' position of mvestigator with' the De

!:iOn .to mandatory retirement provision for law .fense Investigation Service, continued to per-
ehl'orceml!Jlt officers 'whieli allowa ,head of an form same personnel security investigationa that
a8encY to exempt such an employee from auto- be. had previously performed, lind thus had ev
uiatic eeparatlon lIIitil that employee becomes ery good reason to believe thai 88IIU! law en-
sixty )'eIII'8 of age. , . Ryan v. Defense Investig&- forcement retireml!Jlt coverage would apply to 
tion Service, 1985,'26 M.S.P.R. MI. therefore, notwithstanding.. , ~B ,him after· t:ansfer; 

initial determination by DIrector of the Bureau 
16. Law enforcement officers of Retirement" Insurance, and Occupational 

. ! . ' , Health of the former CMI Service Commiss.ion 
, Fact that employee of the Defense Investiga- tIiat employee _,not enUtled to law enforee

aVe Se:vice _ accorded, 88'a matter of admin- mentcoverage for retireml!Jlt purposes. a deter
iStrative toDVeIIieDce, retirement benefits nor- . mination which _ Subsequently reversed, em
JDany granted tp law enfOl'eeml!Jlt officers did' pIoyee was omtpying a law enforcement position
nOt compel COlIClutdon that be would be.deemed entitled to a retirement annUity. and thus a,gen
ajlaw enforcement officer for purposes of man- . f!1 could mandatorily retire him pursuant, to 
dilloJ7 retlreinent statute, 5 U.s.C.A. § 8331i(b). Btatute providing for such retirement at 55 years 
Ryan v. Merit Systems ProtectIon Bd., C.A.Fed. of age. Ryan v. Defense Investigation Service, , ." 

:11985, Tl9 F.2d 669.' 	 MSPB 1986, 26 M.S.P.R. MI. 

Immediate retirement 

[See main volume far te:r:t of (a) to (e)l 

ployeewho
(1) separated from the serviee involuntarily, eieept by removal for 


charges misconduct or delinqueney; or 

; .,~ . (2) in a geographic area designated by the om !j.

Managemen . separated from the serviee voluntarily during a . 

Office de . that-· , '. 
 ~{. 

(A) the ney in Whlclt the' employee is servin8- is ' dergoing a ~or 
, 

J 
reorganizatio~ 	 ~or reduction in force. or a ~or er Of functioni and "\: ' 

;,:t:' :; l(B) a aignifi t percent of the employees m such agency will be , 

. separated or subj to an immediate reduction in rate of basic pay (without 
~ ~

ii 
regard to subebap VI of chapter 63 of this or comparable provisions); 	 ,

"
I,.. 'j."* eompletirig 25 years of .ee or after becoming ears of age and completing 20 

years of service is .entitled to of paragraph (1) of this r' ,
subsection, separation for failure ent to a position outside 
the commuting area of the emplo to aeeompany a position outside of . 
sUch area pursuant to a transfer of on ot be considered to be a removal for 
cau.se on charges of misconduct or d Notwithstanding the first sentence of .' 

' 

~ subsection, an employee descnDed hi ph (1) of this subseetion is not entitled 
tA) an 8IlDwtj under this subsection if the loyee has declined a reasonable offer of 
another position' in the employee's agen .ch the employee is qualified, which is 
not lower than 2 grades (or pay levels) ow e employee's grade (or pay level), and 
which is within the employee'scomm area. .' . " . . 

I '. 	 ::; 

,.!(b)(l).A:menlber of the is removed frOm the senior 
1>Executive Service for, failure 	 tive under secti.on 8393a , . 

or for leas than tully su ,~niru!d under subchapter 

Ii of Chapter 43 of this • or after becoming 50 i 

years·of age and eomp , uity. I ,


i :.
,(2) A'm~ o' e Defense IntelligeneeSenior, Executive 'ee or the SeniOr 


qryptologic Ex . e Serviee who is removed .~ such service r failure to be.' 

, ~ as a 'or executive or for leas than fully sUccessful execu performance ·i" d 

t . 
after ?5 ~ of service or ~ becoming 50 years,of age and mpleting 20 
years of 18 entitled to an annuity. ". '" " .'. ' , . " ' . H 

H 
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·eu v. Cleland. D.C.l!..I.19711. F. 
'_ 657. ice is entitled to an annuity. A Member who is' separated from the 
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IYEES Part 3 

and a showing· of his efficiency and com
(S!tency based upon the tnformatlon spec
ified In the statute. and where the Civil 
Service Commission approved and certi
fied the continuance of an employee In 
the service, It was required to grant an 
extension for ,two years. 36 Op.AttY.Gen.
'30. 

Former section 715 of thIs title (now 
covered 'by this section) did not prescribe 
legree of efficiency which an employee of 
-etirement age had to paas as condition 
If his continuation In the civil service 
lnd such efficiency was not neeeasarll; 
letermlned by rating established accord. 
nil' to method provided by said section 
lor was said section controlling In deter: 
;1/nlng application, and head of depart
lent was warranted In giving greater 
,'elght to opinion of employee's Immedl

'te superior as best evidence of bls eftl 
:ency. 192tl, M Op.Att;y.Gen. 1119. : . 

UDemplo,y_t ....'Ilranee 

United States postal employee whose 
,nployment had been terminated at age 
" by reason of mandatory retirement 
....\'islon of Federal CIvil Service Com
i~slon [now Office of Personnel tolan
rement) regulation was disqualified as 
Ivlng "voluntarily" left work under un
,lployment Insurance statute providing 
at an IndIvidual should be disqualified 
'r benefits for period of unemployment 
bsequent to his haVing retired' or hav
.~ left regular employment voluntarily 
thout a:ood eause attributable to the 
Iployment. Richardson v. Maine Em~ 

,'yment See. Commission. Me.l007 229 
:d 326. ' 

Stanel"" to aae 
BJary In fact was suttered by 'Plaintiff 


',IU fUDctloulng of tormer provisions of ' 

" section which forCed hlm to become 

:-ehlred "annUitant" with Veterans' Ad

Qistratlon at age 70 and, hence, plaln
: had standing to attack constltutlon

~y of such provisions. Issarescu v. Cle. 

d, D.C.R..I.mll. 465 F.Supp. 657. 

Waiver 

.1ght to test constitutlonalttyot form
Irovlslons of this section which forced 
'ntlff to become a rehired "annuitant" 
1 Veterans' Administration was not 
"oed by, plamtltf's failure to attack 
titutlouallty of such provIsions at 
. ,he was mandatorlly retired where 
').D6 tor delaying au attack upon such 
Islons ,were J'IlstltIsble and where 
:h of ,delay waa relatively sllgbt. Is

46:s 

Ch.83 RETmEMENT 5 § 8336 

§ 8336. Immediate retirement .. 
(a) An employee who is separated from the service after be com

; ing 55 years of age and completing 30 years of service is entitled to 
: an annuity. 

(b) An employee who is separated from the service after becom~ 
:, ing 60 years of age and completing 20 years of service is entitled to 
I , '. an annUl 'ty. . 

V (c)(l)An employee who is separated from the se~vice after be
i coming 50 years of age and completing 20 'years of service as a law 
f enforcement officer or firefighter, or 'any combination of such serv
I ice totaling at least 20 years. is entitled to an annuity. 

(2) An employee is entitled to an annuity if the employee
(A) was a law, enforcement officer or firefighter employed 

by the Panama Canal Company or the Canal Zone Government 
at any time during the period beginning March 31. 1979, and 
ending September 30, 1979; and 

(B) is separated from the service before January 1, 2000, aft 
er becoming 48 years of age and completing 18 years of service 
as a law enforcement officer or firefighter, or any combination 
of such service totaIi ngat least 18 years. 

(d) An employee who is separated from the service
(1) involuntarily. except by removal for cause on charges of 

misconduct or delinquency; or 
(2) voluntarily, during a period when the agency in which 

the employee, is serving is undergoing a major reorganization, a 
major reduction in force, or a major transfer of function, as de
termined by the Office of Personnel Management, and the em
ployee. is serving in 11 geographic area designated by the Office; 

after completing 25 years of service or after becoming 50 years of 
age and completing 20 years of service is entitled to an annuity. 

, (e), An employee who is voluntarily or involuntarily separated 
irom the service, except by removal for cause on charges of miscon
duct or delinquency, after completing 25 years of service as an air 
traffic controller or after becoming 50 years of age and completing 
20 years of service as an air traffic controller, is entitled to an an~ 
rluity . 

(f) An employee who is separated from the service after becom
i~g 62 years of age and completing 5 years of service is entitled'to 
an annuity. 

, (g) A Member who is separated from the service after becoming 
6~ years of age and' completing 5 years of civilian service or after 
b~coming 60 years of age and completing 10 years of Member serv
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5 §[3306 EMPLOYEES Ch.33 
, 

eeetion'] meant promotion or appointment 
o the 'classified civil service of some oth

e department than that to which the ap· 
pll t' might lIelnng. l8OO. 19 Op.Atty. 
Gen. '4. 

I 

.. auld 
I 

_All appllc 
slUon In the sslfled servlre. cnuld nnt. 
within: the mea 'ng of the term "legal 
residence" as u In the regu latlon of 
the Civil Service CII \8811111, establish in 
Pennsylvania a legal sldence, separate 
and apart, from that of husband wbo 
was domiciled In Vlrglnl and at the 
ume Ume continued to IIv with him. 
UM. ri Op.A.tty.Gen. 448. '. 

It a! domicile ..e once establish 
presumed to continue until there haa 
been ~ change of reslilence. wlt.h the 
tention of establishing a new reslden~ 
l909, 270p.A.tty.Gen. 546

I ' ' 

The Iwords "for at lesllt nne year pre
vious:: 0.8 used In former ~tlon 6U n 
this title [now this section) meant fur 
least one Tear next preceding. Id.

. I . 
Alth~ugh the Pr.ldent and t Civil 

Service Commissioners, cnuld ake a!1 
reasonable regulations as tn nature of 
the testlmnny required to stahllsh the 
factll all to residence. th I!ould not nar
row the definition the statutory 
pbrase "actual bona de residence" found 
In former section 3 (now this section). 
by requiring 0 he part of an applicant 
tor examina n six months' continuous 
phys1cill p. Benre In the county as ,well 
a& ret\ld 1.'8. 1893. 20 Op.Atty.Oen. MD. 

Wh constituted "an actual and bona 
tid esldent" of a count)' and state was 

Ixed question of 'law. and fa!'!t to he 
eter~ined In ea!'!h Instance apon ItII own 

Pet-lIl1ar facts and, although a ~neral 
rule applicable to all easeR coald not be 
formulated. It wall BUggeRted that such a 
perllon wouhl be liable to all tbe burdens 
of retddence and citizenship at home. th 
III. he would he liable tn a poll tax, Is' 
penonnai prnperty could be assee for 
taxat,lon,' he cnull! he enrolled In 
IIUK. In '''III! nf war he wnuld b 18ble to 
mllltarT tluty. and. In caMe 9. deatb, the 
admlnllllratiun of hilt eIlt would be 
there.. 1891. 20 Op.Atty.Oe 62. 

.. Te"'~"'1'7 ahHD a 
lUnur'. ablll!nr.e om Ohio with father. 

who wall teder employee. during year 
pret'elll~g civ Mrvlce examinatiOn did 
DOt deteat right· to enter examination 
all reside of Ohio, Deming v. U. S. ell: 

; 1930. 37 F.2d 818, lID App.D.C. 

The tempo ry abllenee from the United 
StateR nf an pllcant for examination 
Intn the clvllse Ice of the United Statea 
fl.r two years, 0 accnunt of Illness In 
her famliy. did not fteet Buch person's 
hnna tide residence a doml<:lle III Mis
8ourl. !lInce, 0.8 matter ' fa.!t, she went 
ahroad with the Intelltio "of remaining 
temporarily and of returnln ~,to Missouri 
and did not abandon such lilt' tlOIl dur:----' 
Ing her absence; but at all tim' 
to return. and flnaliy did return, 
home In that IItate. 1009. 27 Op.A.tty. 
:wJ. 

~ 3307.. Competitive service; maximum-age entrance re
quirements; exceptions 

(a) Except as provided in subsections (b), (c). and (d) of this 
section, appropriated funds may not be used to pay an,employee who 
establishes a maximum-age requirement for entrance! into the com
petitive service. 

I 

(b) The, Secretary of Transportation may. with the concurrence of 
Buehl agent as the President may designate, determine and fix the 
maximum limit of age within which an original appointment to a po
sition as an air traffic controller may be made.:. ~ , . 

(c) The Secretary of the Interior may determine and fix the mini
mum: and maximum limits of, age within which original appoint
ments to the United States' Park Police may be made .. 
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I!U' 'aeta and. although a JeneraI 
.pplleable tn all calle" eould not be 
,Iated. It waR "UggeRted that such a 

,'n'wouhl he lIahle to all the bnrdens 
ddenee anrt' citizenship at home. that 
, would he liable to a poll tax. hll 
nal propert)' multi be all8esRed for 

,Ion. be could' he enrolled In the cen
,n '''B1Ie of war be wOllld he liable to 
try dut)'. and. In catoe of death. the 
nllltraUun nf hili 8tate. would be 
• J89I.20 Op.Att)'.Gen. 62. 

empora..,. abeen_ 

!lor's ahReneefronl Ohio with tather 
wall federal emplo),E!e. during 7eir( 

'dlng clvll Rer'Vice examination dia 
leteat his rll{ht to enter examlnatloa 
'tIldent ot Ohio. Heming '11'. U. S. ~~ 
"'ard. 1930. 37 F..211 818. 119 App.D.C. 

'~ 

IM!nee of wives and minor children ~t 

.nR nnt In the empl07 nt the federal 

ee frnm the state <It their resltlence 


. d not defeat, their right tn enter all 

•inatlon a8 a resident of that state. 

. 37 Op.Att)'.Gen . .us. 
e telnporary a .... enee from the United 
!R of an applicant for examination 
the dvll service of the United States 
two ),ears. on .ccnunt nf IIIne88 In 
family. did not affect such person's 

fide residence and domldle In MIs
i. since. /1S l1)atter of fad. ahe 'went 

"ad with the Intention of remaining 
,lOrarll), and tit returning to' Missouri 
,did not 'abanlloD such Intention dur
,'her 'absen-.-e, but at all times meant 
etura. anll 'flnall), did return. to her 
elntb.t IItate. 1909.:r Op.Atty.Gen. 

maximum-age entrance re
ons 
ons (b), (c), and (d) of this 
~ used to pay an employee who 
nt for entrance into the com

1 may, with the concurrence of 
ignate, determine and fix the 
, original appointment to a po
.!made. 

lY detennine and fix the mini
:thin which original appoint-
Day be made_ . 

Ch.; 33 EXAMINATION. SELECTION. ETC. 5 § 3307 

(~) The head of any agency may, with the concurrence of such 
agept as the President may designate, determine and fix the mini
mum and maximum limits of age within which an original appoint
me~t may be made to a position as a law enforcement officer or 
firefighter, as defined'by section 8331(20) and (21), respectively, of 
thi~ title. " 

Pub.t. 89--554, Sept. 6, 1966, 80 Stat. 419; Pub.L. 92-297, § 2(a}, 
May 16, 1972, 86 Stat. 141; Pub.L. 93-350, § 1, July 12, 1974, 88 
Sta~ 355. 

Bbtorioal _4 ltevlaloll. :Notes 

~rbatlon: UalCed State. Code Bevt...... StatutH and Statute. at Laree 
II U.S.C. 638b Jess .June 27. 19lI6. ch. 4112. I 302 (less proviso). 

proviso) 70 'Stat. 3M. 

EIplanato..,. Note8 

The problbltlon Is restated In positive 
form. Tbe word "officers" Is omitted all 
Inclllded 'In "employees" In view IIf the 
definition of "employee" In section 2l~. 

Standarll changes are made to ...mform 
with tbe definitions applicable anll the 
style of this title a8 '0 IItilned In the pref. 
ace 'to the report. 

1&7. Amendment. Subsec, (a). Pub.L. 
Il3-3:10. I 1(1). Inserted reference, to 
su!lsec. (d). 

Subsec. (d). Pub.L. 9~. I 1(2). add· 
ed subsec. (d). 

1912 Amendment. Pub.L. 92-297 deslg· 
nat:ed existing provisions 'as 8ubsec. (a1 
'and added 8ubsecs. (b) and (c). 

EfteetlTe Date of 1974 Amendment. 
:Se<itlon 7 of Pub.L. Il3-3:1O provided that: 
''T~e amendments made b)' the first sec
tion [amending tbls section]. and sections 
2(b) [adding pars. (20) and (21) to sec· 
tlon 8331 of tbls title]. II [amending sec· 
tlon 8336(c) , of tbls title]. and 8 [amend· 
ing section 8339(d) of tbls title], of tbls 
Aet shall become effective OD the date of 
enaetment of tbls Act [July 12, 1974). 
'Th,e amendments made by aectlons 2(a) 
(.':Dendlng section 8331(3) ot this title) 

and 3 [amending section 83M of this tI· 
tie) of this Act shall become effective at 
the beginning of the first applicable pay 
period which begins after December 31• 
1974. The amendment made b7 section 4 
ot this Act (enacUng 83M(g) ot Ws tl· 
tie] shall become effective on J'anusry 1. 
1978." 

Efteetive Date of 18'11 Amendment. 
Amendment by Pub.L. 92-297 effectIve 
OD the 90th day after May 18. 1972. see 
section 10 of Pub.L. 92-291. set out as s 
note under section 3381 of this title. 

United State. Park Police; Age Limit. 
for Orlelna! AppolAtment.. Pub.L. 91-73. 
Sept. 28. 1009. 83 Stat. 118. which pro· 
vlded for age 'limits for appointments to 
the UnIted States Park Police. was reo 
pealed by Puli.L. 92-297. I 11. May 18. 
1912, 86 Stat. 143. effective at tbe end of 
tbe elghty·nlnth day after Ma)' 18. 1912. 
The Secretary of ,the Interior ma)' now 
fix age limits for appointment under 
subsec. (e) of tbls section. 

Leel.latlTe HI.to..,..' For legIslative 
history and purpose of Pub.L. 92-297. see 
1912 U.S.Code Congo and Adm.News. p. 
2287. See. also. Pub.L. Il3-3:10. 1914 U.S. 
Code Congo and Adm.Newe. p. 3898. 

EXECUTIVE OBDER NO. Ml 
Nov. lI. 1974. 39 F.R. 39421 

CIVIL SERVICE COMMISSION DESIGNATED AGENT TO CONCUR WITH AGENCY 
DETERMINATIONS FIXING ACE LIMITS FOR I\1AKING ORIGINAL AP. 
POIN'l'MENTS RESPECTINC LAW ENFORCEMENT OFFICER AND FIRE· 
FIGHTER POSITIONS 

By virtue of the authority vested In Il3-3:10; 88 Stat.,3M). I hereb)' desIgnate 
me by section 3307(d) of title IS of the tbe United States Civil Service Commie· 
United States Code [subsec. (d) ot thIs lion as tbe agency to, conenr with deter· 
eeetlon). ~s added by tbe first section ot mlnatlons made by agencies to fix the 
th~ Act ot Jul)' 12, 1914 (Public Law 
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.minlmum and maximum Ilmlts ot aRe [lI4!Ctlun 8331(20) and (21) ot this title] . 
wltbin whlcb an orlgillal appollitment The designation made' by this order shall 
may be made to a POllltion as a lawen be eftedlve a8 ot October l6, 1974. 
forcement ; officer or flretlghter. as de

GII:RALD R. FORI>filled by Illi!Ctlon 8331 (20) and (2.1). respee-
Uvely. ot t'ltle 5 ot the United States Code., 

, ' 

Idbr&r7Referen~e. 

C.J' .S. Officei'll I 11 et 118<1. 

Oode of Federal Regulation. 

Competitive service; . examinations; educational 
r:1 qulrements prohibited; exceptions 

1':1 ice Commission or other examining agency ma not 
prescrib¢ a, mi um educational requirement for· an exami ation' (' for the eompetitiv ervice except when the Commission deci s that 

(j the duties of a scie ific. technical. or professional positio cannot 
be perfdrmed'by an in ividual who does not have a presc ed mini
mum edbcation. The C mission shall make the reaso for its de.....•• cision under this section a rt of its public records . 

! . . 
C'J Pub.L. 8,9-554, Sept. 6, 1966, "at. 419. 

Historical a Revision
);p ~ Derlvatl~n : l1nlted State. Code " 

G U.S.C. 8M (less 1st 2:~I sentences)
.1"

" 
Tbe prohibition Is restated III positive 


form. The words "The Civil Service 

Commissl;'n or other examining agency" 


. are addeil because these are. the (lnl 

agenCies to which the prohibition co d 

apply. : 


References 

Officers. ¢=26(l). 

§ 3309. eligibJes;
I 



l 5! § 3304a GOVERNMENT ORGANIZATION 
Note 1 

UA. D.C. Puerto RIco 1984, 684 F.8upp. 2Ii2, 


. T76 F.2d 399. 

Competitive serrice;examinations; when, held 

mce of Personnel Management shaD hold examinations for the mpetitive 
twice a year in each State and territDry or possessio the United 

are, iDdividuaIs to be examined. 

i(b) The Office hold an examiD.ation for a position to 
been made within ttl receding 3 years, on the application individual who qualifies 
as a preference eligible der section 2108(3)(CHG) of . 'tle. 
be held dllling the followillg the application.

I 

~ amended Pub.L. 96-64, § 2( 


• Repealed. Pub.L. 91>,-228, I 1, Feb. 10, 1978,,92 S 

HISTORICAL AND STATUTORY NOTES 
, Section. Pub.L. 89-654, Sept. 6, 1966, 80 Stat. 

41~. related to apportiDnment of appointmenta in 

~I .3307. Competitive serrice; maximum-age en~ce ~irements; exceptions'

0,,1/ : ' [See main ~lumefortezt of (a)] '.' .' 

, ,I .,.:t.., i(b) The Secretary may, with the concurrence of such agent as the President may
'J., ,.o.IJ/.f/!"'" liesignate. determine and fix the maximum limit of age within which an original''!''.kt~ ~.pointment to a position as anair:traffie controller may be made. . ' , 

Tar ~i1:. [See matn volume fOT' tezt of(e)] ': ,. . ,.,' . 

1",""!f1.;J ,(d) The head of any agency may determine and fix the minimum and maximum limits 
of, age within wbieh an original appointment may be made to a position as a law 
emorcement officer or firefighter, as defined by section 8331(20) and (21), respeetively, 
of this title. . 

lee) The head of an agency may determine and fix the ~um age limit for an 
original appointment to a position as a firefighter or law enforcement officer, as defined 
by section 8401(14) or (17), respeetively, of this title. , . 

I .' 

(AI ameDded Pub.L. 96-341, § l(bl. Sept. 12, 1980, 94 Stat. 1160; Pub.L. 1()O...238, Title 1, 
§ 103(a)(l), Jan. 8, 1988, 101 Stat. 1744.) . . 

. ! 
HISTORICAL AND STATUTORY NOTES 

ui!8 Amenclmertt 
Subsec. (d). Pub.L. 1()O...238, I 103(a)(1)(A),

'1Ib!uclc out ", with the eoneun-ence of such agent 
asl the President may designate." after "The 
he8d of any agency may". ' 

, Subsec. eel. Pub.L. 100-238. § 1000a)(I)(8).
ac¥ed subsec. eel. 

u80 Amenclmertt 
Subsee. (b). Pub.L. 96-341 substituted "Sec

.retar.Y" ~ "Seeret.ary of Transportation". 

'Bffectlve Date of 1987 Am~ndment 

. Seetlon 103(1) of Pub.L 1()O...238, provided 
that: "Tbla aec:tion, and the amendmenta made 
by this aeetion [amending this aec:tion and see
don 8401 of this title and enacting provisionS set 
out as a DOte under aec:tion 8334 of this title]. 
IIhall be etrective as of JanUlll')' I, 1987." 

Uective Date of 1!180 Amendment 

AlNmdment by Pu.b.i.. 96-347 etre<:t;Ne on the 
later of Oet. 1. 1980 or the IIinetietb day after 

312 


o 

1~ 
tt 
tI 
l!
e 
'II 
r. 

~ 
I 
( 

e 

r 

t 

2 



~ 

• GOVERNMENT ORGANIZATION 

•
Ipp. 2Ii2, 

cAminations; when held 
. , 

uagement shall hold examinations (or.the competitive 
acll State and territory or possession of the United 
; to be examiried. 

lDlination for a position to·which an appointment haS 
years, on the application of an individual who qualifies 
.on 2108(3XC)-{G) o( this title. The examination shall 
ng the application. 

(li), Aug. 14, 1979, 93 Stat.. 382.) 

AL AND STAnJTORY NOTES 

Legtalatm History 
). 1IIhsti For legislative history and purpose or Pub.L.,eDt" Cor 

96-04. aee 1979 U.s. Code Ccmg. and Adm. 
News. p. 93L 

, July 12. 
et aut as 

.228, § 1. Feb. 10, 1978, 92 Stat. 25] . 

AL AND STATUTORY NOTES 

80 Stat. the departmental service in the District of Co
ments in Iumbia among the States. territories, etc. 

Raximwn-age . entrance requirements; exceptions 

~i" wlums fur tezt of (a)} 

Ie conCUITeDce of such agent as the President may 
maximum limit of age within which an original 

rfraffic controller may be made. . 

Li1I11Olums fur tezt of (c)} 

determine and fix the minimum and inaximum limits 
ilppointment may be made to a position as a law 
as defined by section 8331(20) and (21), respectively, 

r. determine and fix the m8ximum age limit lor an 
18 a firefighter or law enforcement officer, as defined 
ively, of this title. 

Sept.. 12,1980. !W Stat. 1150; Pub.L. 101)..238, TitJe I. 
.) 

U. AND STATUTORY NOTES 

Efl'ec:tfft Date oC 1987 Amendmeat 

a)(1)(A). Section 103(0 or Pub.L. 100-238, provided
:h agent that; '"l'his section, and the amendments made 
i!I' '"I'he by this section [amending this section and eec:

tion 8401 or this title and enacting provisions set 
a)(1)(B>. out 81 a 'note under section 8334 of this titlel. 

~ be effecUve 81 oC January 1. 1987.

Efrec:tfft Date or 1980 Amendment 

!d "Sec!- Amendment by Pub.L. 96-347 effecUve on the
1-. later or Oct.. 1, 1980 or the Dinetieth day after 

312 

GOVERNMENT ORGANIZATION 	 5 § 3308 

! Sept. 12. 1980. aee section .3 of Pub.L. ~7. News. p. 2714. See, a1so, Pub.L. 100-238. 1987 
! let out 81 a note under aeet10n 2109 of this tide. U.s.Code Coug. and Adm..N8WII, P. 3217. 

; Lerialadve IIistoI'1 
•. 	 For IegisIaIive history and purpose or Pub.L. 
96-347. aee 1980 U.s. Code Cong. and Adm. 

'v"" EXECUTIVE ORDERS 

EXECUTIVE ORDER NO. 11817 


Nov. 5, 1974. 39 F.R. 39427, as amended by Ex.Ord. 

No. 12107, Dec. 28, 1978, 44 F.R..I055 

'OFFICE OF PE'RSONNEL MANAGEMENT DESIGNATED. AGENT TO CONCUR WITH
i· AGENCY DETERMINATIONS FIXING AGE LIMITS FOR MAKING ORIGINAL AP
I POINTMENTS RESPECTING LAW ENFORCEMENT OFFICER AND FIREFIGHTER 

POSmONS 
Redesignation. Sec:tion 2-101 or Ex.Ord. No. mlaaion; and substituted the words "Director. 

1210'7, Dec:; 28, 1978, 44 F.R. 1065, substituted 0t8ce or Personnel Management" for the words 
1 the words Momce of Personnel Management" for "Chairman, CivIl Service Commission-. "Chalr
i the Words "Civil Service Commission" or MUnit man. United States CIvil Service Commission".: ed States· Civil Service Cominiaaion"; substitut

"Commlaaioners" or -Commissioner" wherever . ed the word "OfIice" for the word MCommiasion

. wherever the word -Commission" ill used 81 a said. word or words appeared In this Executive 

: reference to United States Civil Service Com- Order. 

I 

LIBRARY REFERENCES 
, C.J.s. omcera and Public Employees I 20 et 

seq . 

NOTES OF DECISIONS 
!A«e. discrimination 3 Morigina1 appointment" Within meaning of stst
, Bona fide occupational qualification ute authorizing federal agencies to set maximum 
i Original appointment 2 hiring ages for such positions, even though ap

pllcant had previously been employed as law 
enforcement officer In Customs Service while:L' Bona fide occupational qualification 
under maximum age set by that agency for I Subaec. (d) of this section, authorizing head of those positions. Francke v. U.s. Dept. of TreaIany . agency witheonClllTeD~e. of ~ 
sury. s.D.N.Y.1989. 721 F .supp. 47.: agent to determine and. fixmuumum and III8X1

:mum limits of age within which original appoint
'ment may be made to position 81 law enforce So A«e discrimination 
: ment officer or fire fighter neither authorized Postal &e!'Yice's refuaaI to appoint anyone over
inor approved ~c. age ~trictiOD8 ~nc:ur age of 35 to position or postal inspector does not IrentJy in force nor did It estab1iah age limit of 35 

violate ADEA Benford v. Frank, C.A.6 (Ohio): years as bona fide occupational quillification un

,der section 623(f) of TitJe· 29. Equal Employ
 1991. 943 F.2d 609. 

ment Opportunity Commission v. Los Angeles 
 Congress . c:reated anexeeption to the Age 

I County. D.C.Cal.1981. 526 F .supp. 1135. al Discrimination in Employment Act (ADEA)ifirmed 706 F.2d 1039. certiorari denied 104 S.Ct. when it enacted ststute allowing federal agen1984. 464 U.s. 10'73. 79 L.Ed.2d 220. 
. cies to establil!h maximum age limits for ap

:z. Original appointment . pointment 81 a law enfon:ement officer. Patter
: Federal e~ployee'8 application for new law son v. U.s. Postal Service, C.A.ll (Fla.) 1990. 
: emorcement officer position ~appHc:at1on Cor 901 F.2d 92'1. 

Competitive service; examinations; educational requirements prohibited; 
exceptions . 



u.s. Equal.E~ployment Opportunity Commission -[ 
U..S. Department oCLabor 

i . .o::r 20 1992 

; 

:Honorable ~omasS. Foley, Honorable Robert c. Byrd, 
".7be Speaker, 	 ; , President Pro Tempore 
; Bouse of Representativ~s ~ U.S. Senate 
:U.S•. capitol, '. 	 U.S.' capitol
"Washington, D. C. " 	 Washington, D.C. 

!)ear sirs: 

l:n accorchlnce witJ'l Sect~on 5 of the 1986 Amendments to the Age 
Disc~imination in Employment Act (~DEA)iweare submitting this 
summary of .research con~erning the use ,of, fitness .tests by 
pol~ce, r;:or,rectionsandj ,fire departments. ' As mandated by 

. Congress,' the study was: to determine whether tests 'are valid 
,measurements of the ability and'co~petency Qf police officers 
and fir,e fighters 'to perform the requirements of their jobs,.

'discern, which particular types of tests most· effectively . 
'm~asure such: ability and competency. and develop recommendations 
~or' t.est.standards. 	 ' 

., 

~e research vas conducted by the Center for Applied Behavioral 
Scien~es at Pennsylvania 'sta~e University. The Center bas 
extensive relevant expe~.ience and' assembled an impressive
research team for this project. The. study f,inds that 
accumulated deficits in:abilit!es are only marginally , 
associated.withchronolQgical age and can be documented with 
availab.le tests. that .are better.predictors than age. .It also 
COncludes that ~herisklofexperiencing a c~tastrophic.medical 
event that would· compromise public safety is so .smallas to 
eliminate this factor. in the· debate regarding age-based
retirement. Finally, ttle repor.t recommends that the exemptio~
of,public sa~ety .. offic::er:s_from,:t.he provillions of the 1986 ADEA 
'amendments~e elimi~ate~. ~e t+ansmittalof this. study, does 
!lo.t in any way, indicate. the administration's support or . 
rejection of it's policy !conclusions. We hope that the report
will enhance future considerations of ,mandatory retirement ages

' . .in police, corrections .nd tire departments. 	 ' 

Sincerely yours, 

L. ..~.~,~.~ft~· Evan ~. Wmp, Jr•.
secretary', . . 	 ,Chairman . 

. 

, . 

Department. of Labor 	 Equal Emp~oyment
Opportunit·y Commission 

I

I ' 

http:offic::er:s_from,:t.he
http:availab.le


,. 

/' 

ALTERN~TIVESTO CHRONoLoGICAL AGE 
I 

IN DETERMINING STANDARDS OF 

SUITABILITY FOR PUBLIC SAFETY JOBS
I " , 


I Executive Summary 


Principal ~nvestigator 

Frank J. Landy, Ph:.D., The Pennsylvania state University
! 

Associate Investigators! . , . 

Richard E. Bland, :H.S.~ The Pennsylvania state University 
Elsworth R. Buskirk, Ph.D., The ,Pennsylvania State University 
Robert 'E. Daly, E~q~, The City of New York " 
Robert F. DeBusk, H.D., Stanford University School of Medicine 
Edwin J. Donovan, IH.A.,,~he Pennsylvania state University 
James L. Farr, Ph.'D., The Pennsylvania state University 
IrWin Feller, Ph.D.', The Pennsylvania state university 
Edw~n A. Fleisrunan, Ph.D., George Mason University 
Deborah L. Gebhardt, Ph.D., Huma,n Performance Systems, Inc. 

, James L. Hodgson, ,Ph.D., ~ePennsylvania State University
W. Larry Kenney, Ph.D., ,The Pennsylvania state University 

. John R. Nesselroacle, Ph.D., university of Virginia' , 
David 'B. 'Pryor, M~D., Duke university Medical Center ' 
Peter B. Raven, P~ .• D., Texas College of Osteopathic Medicine 
X.Warner Schaie, ,Ph.D., The Pennsylvania State University 
Hark S. Sothmann, ;'Ph.D., university of Wisconsin-Milwaukee 
Marylee c. Taylor~ Ph.D., The Pennsylvania State University
Robert J. Vance, Ph.D., The Pennsylvania State University, 
steven H. Zarit, Ph.D., The Pennsylvania state university 



I ' ' 

I ' EXECUTIVE SUMMARY 

,The Age Discrimina~ion in Employment Act (ADEA), as amended in 

1986, removed the uppe~ age-cap of 70 thus eliminating mandatory 

retirement 'based on 
! 

Ichronological age for all but select 

occupations. These oC9upations include employees serving under 
I 

contracts of unlimited tenure at institutions of higher education 

and public safety offic~rs. With respect to these areas, Congress 
. , 

: . 
, . . 

fashioned 'temporary ,exemptions that, are, scheduled to expire in 

1993. Congress ,further directed that pertinent stUdies be 
'1 • 

completed' prior to the; expiration date of the exemptions. The' 

National Academy of $ciences has recently issued a 'report 
I 

suggesting'the elimination ,of the ADEA exemption for tenured 

college faculty based on a' comprehensive review of research and 
, ' 

, , 

policy (Hammond , Morgan" 1991) • " The Center for Applied Behavioral 

Sciences at Penn state:university was given the responsibility of 

conducting a similar s,tudy related to the value of age-based 

retirement for public ~afety officers. 

The temporary exe~ption for certain public safety officers 

permits -state, ~~d loca~ gover~ents, ,in certain'circumstances, to 

utilize age limitations:" for hiring and discharging law enforcement 
I 

officers and fire fighters. Nevertheless, the ADEA was'designed 

principally to promote, the ,employment of older persons based on 

individual ability ra~er than age and to prohibit arbitrary age 

discrimination in emp~oyment. Thus, there is ample reason to 
, ' ' I " 

assess carefully whether there is a bona fide need for using age as 

a controlling factori~ making employment decisions. It was our 

responsibility to det~rmine if there were tests available that' 



'. , 

could be- shown to be jo~-related, cost effective, and safe for the 
, I 

test taker. If this were the case, then,' a comparative 
.' 

recommendation might be 
! 

made contrasting chronological ,age with 

tests as a predictor• 

. There are two sets; of circumstances that might be. thought to 

compromise 
'. 

the performa~ce 
.' 

of public 
. 
safety tasks. The first is a 

sudden ~ncapacitati~n p~ecipitated by a catastrophic medical eVent 

such as a myocardial infarction (heart attack). The second set of 
.' 1

circumstances might be described as accumulated deficit. In th~s 
I . 

• L 

latter situation, an irtdividual might gradually deteriorate with 
. . .' 'i' . 

respect to-a particular ability ·until that person is no longer 
. I' 

capable' of performing: a public safety' task in a reasonably 
, ',I, 

.efficie~t, manner. . As· an example, an incumbent's, memory' migHt· ..· 

degenerate to the point that he ,or she 
, 

forgets 
, 

the correct sequence 
. .!, .' 
of a critical procedure ' and 'creates a hazard to the public and ' 

• I .' 

fel-low workers by using :the wrong procedure. The, central question', 

'then,' is the ext~nt to ~hich te~ting '(in lieu Of age) can predict . ;' 

the onset'of either a sudden incapacitation in an individual'who 

was pre~iously ~ithout symptoms or c'an ic:ient~fY the point at which. 
- - , 

an individual will fall below some critical minimal level. on an 
1 ., .' 
I. 

ability required for ~afe and efficient performance. of public 

safety tasks. 
',I· 

In ad'dressing thes. issues, the project team' considered many 

sources of. information~ These 'included research published in 
", 'I . . ' 

scientific journals, teqhnical r.eports, current practices in public 
, , 

safety agencies, extant ,data sets related to fitness, illness, and 
. , . I'· , 

2 




injury, opinions of knowledgeable professional groups, and the 

.shared expertise· of, t;ask team members. Our conclusions and 
. . I. 

recommendations 
• 

are based 
·r 

on these information 'sources. 
• • 

Although
' • 

,we were ~ware. of' the yarious public policy implications of our 
~3 "I' ,

'. t;},.! ' I 

recommend~tions" we we~ecareful not to allow those to influence 
ii; , 

, these recomineneSations • ., 
~ , 

Based on our review ot'material available to us, we 'came to. . , I . 

" " 

several conclusions. ' ~er are as follows: 
, ;. 

"be risk of experiencing 
'. 

a catastropbic me"ical event tbat 
! 

would compromise public safety is so small as to eliminate tbi. 

,factor i~' tbedebate regar"ing ,age-base" retirement. The 
I 

responsibilities of public 
, , 

safety officers onl~ occasionally 

'irivolvethe directthr~at to the well being of citizens and fellow 

,officers. Further~ the base rate for the occurrence of 

catastrophic medical ev:ents leading to sudden incapacitation in the 

work place is generally low and not well predicted by ,age. The 

joint probability of t~e occurrence of sudden incapacitation in an 

as~ptomaticpublic safety officer while performing a task directly 

related-tQ protecting ~e public is vanishingly small. Further, 
. .' ,~. . 

there are tests available for predicting the probability of such an, 

event that are more affective than age and with lesser adverse , , 
I 

impact on older employees. 

Accumulate" deficits in abilitie~ are only margipally 
" 

associate" with chrorioloqical age and can be documente" with 

'available tests that are better pre"ictors· than age. There are 
I 
I 

substantial ,ability di~ferences among individuals of any age 
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. 
grouping. . This variability, increases with chron?logical age. 

Thus, it is fair to say that any statements about age groups based 
, 

on averages will 'not be iaccurate about individuals. Further, even
"; I ' 

'within individuals, cha~ges in abilities are often irregular 'rather 
, 

tba,n gradual and' predictable_ Thus, individuals can be, 

charact'erized as movi~g through a series, of plateaus, often 

evidencing increases in' ability as well as decreases. Finally, 

'many of the changes associated with aging are actually the result 

of illness, injury, and life styie variables rather than aging, ~ 
I 

u. Thus, the possibility exists of retarding" arresting, or 

reversing declines as a result of various interventionE!_ It is 

unlikely that all or almost all people of any age group under 70 
., " 

could be shown to be una~le to meet the requirements of most public, 

safety tasks, and we believe that municipal policies pertaining to 

health and fitness significantly influence the likelihood of all or 
I • 

'nearly all such incumberits failing_ Further, although there might 

be some individualsw~o are incapable of meeting performance 

sta'ndards, these indivi~uals can be identified through the use of 

tests, Xh~~ decreasing the probability that a w~rker will be the 

victim of age-discrimin~tion_ 

.)leeSical aneS ability tests for ineSivieSual retirement eSecisiops 

can be .bOWD to be reliable. valieS. and job relateeS using existing 

testingtecbnoloca. The proper implementation of medical and 
, . - , , ' 

ability testing to ident!ify individuals who may nQt be able to meet 

the performance ~tandat-ds. of public safety jobs requires that 
! • • , 

agencies pay careful att,ntionto professionally recognized testing 
I 

I 

"
, 



, , 
I 

. 
staQdards (e.g., Principles for the validation and'Use of Personnel 

Selection 'procedUres, p~blished by the society for Industrial and 
, ' I ' , 

, I
Organizational Psychology) • Of particular concern are the 

relia):)ility, 'validity,,:job relatedness, and fairness of any such 

test. 

,Reliability refers to the extent: to which' individuals" scores 
-:. " ". 

on , a 'test. 'are stable ior repeatable'. Several procedures are 
I' i 

available for estimatin~ the reliability of a test with the most 

,common ones yielding :areliability coefficient. A minimum 

, reliability coefficient: of •70 provides confidence that a test 'has 

sufficient reliability for'use in making personnel decisions. . r. ,,-, . " 
Validi~y 'and job r~latedness are both concepts addressing the' 

I ' 

degree to which decisions or inf~rences about job, behaviors or 

perf~rmance', based ori':t:estsc,ores, are accurate" meaningful, and 

,supported by evidence.' !In the present case,'the evidence could be 
" 

obtained from empiric~l data concerning the 'existence of a 
,J 

',statistically significant, correlation, between test scores and 
, . 

measures of job performance., In. addition,' for some tests, 
, " 

especi~lly ~edicaland physiolog~cal'tests, the evidence ,could be 
~ • ! ' , 

, developed from a considera~ion of the relevanc:e' Of' the co~tent,of 
, ' 

the test: protocol for:the p,erformance of, the job in question. 
, j ' , 

, ' 

Here, 'the links between fthemedicai condition' or the physiological 

function assessed by the'test,and the ability to perform important 
, . . 

public saf~ty tasks wo~ld' be established by consensual expert 

judgment. 

Fairness is a soci~l concept, nota psychometric or technical 

-, 
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one. ,Itrefers toa minimization of the adverse' impact of a 
"I . ' 

personnel decision system while providing for sufficient validity 

of the,'resul~ing decisi()ns•. That 'is, tests which demonstrate mean 
i ' 

Bcore'differences among individuals of different gender,' racial, or 
I 

ethnic groups must baveidemonstrable job relatedness and should be 

used only if other te~ts with fewer such mean differences and 

equivalent job reiatedn~ss ,do not exist• 

.In sum, then, we f~el' that neither 't:he sudden incapacitation 

nor the accumulated deficit models are well served by an age-based 
, . , 

mandatory retirement rule. It would appear that the public well 
. , 

beirg is better served by a testing regimen than by a chr()nological 
, " , , 1 . 

age .decision rule' when' it comes to retirement decisions. 

Consequently. we recozminend that the exemptiop of public ,safety 

officers promulgated in the '1986 ADEA amendments Dot be renewed 

after its 8cheduled e~iratiop date,. 

SUMMARY ~D RECOMMENDATIONS/CONCLUSIONS 

Heuristic Hodel of ;Age asa BFOQ for Retirement Decisions 
" , 

.In the following sections, we ',will consider the model 
I • 

'presented in Figure 1 C:Flow Diagram for Age as a BFOQ) as a way of 

sUlDJDarizing the consi~erations and discussions of the proj~ct 

team. We dotbis in-the bopethat, it will assist the reader In 

understanding the logic and data that· we depended on in coming to 

our conclusions and re,commendations.. The discussion will follow 
. i, 

the model directly and each section will correspond to one of the 
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, If, 

numbered. boxes" .. '. 
I 

. • I' 

.. The Age DiscriminaFion in Employment Act ("ADEA") of '1967, as 

amended, make.' it unla~~ul'for an.employer to discriminate against 
" • ~ I" ' • • 

persons age40alld old:er on' the basis of age unless one of tile 
. • ,. I .' 

Act's' exemptions 'i~ app~icable.one such'exelnption permits the use 
, !"' ,. . 

of age if it Is a bona [fide occupational qualificati?n reasonably" 

necessary to the normal operation' of the p~rticular business (the
I 

BFOQ defense). 

On October 31" 19~6 President Reagan signed into law a bill 
. '.,.;. . . 

am~ndingthe ADEAto ,permit. state and .. local police, fire,. and' 
..1 " ' . . 

correction. departments! tQ .nforce, u.ntil January' 1, 1994, the· 
. , . . . I. . . . . '. 

maximum hiring/mandatorY retirement provision in effect on March 3,. " . . , 

.. '. " ,I' " , '. ~ 

1983•. 7n effect', . this 'amendment permits law enforcement and fire 
• ' I ' , 

fighting departments ~o use age' limitations, for a seven-year 

period, . without ,'havingito prove the applicability of the BFOQ 

'. exemption. 
," 

. , ; 

1. (Retirement) Ade as a BFOO: In order to establish a BFOQ 
I 

defens~., ~E()C regu~at.i~ns . require ~he fol;lowing,' 

i 
An employer asserting a.BFOQdefense has the burden of 
provi~g that (l)tqe .ge' limit is reasonably necessarY to 
1;he essence of the' business, and either (2) that all or 
substantially all !individuals excluded from the job are, 
in fact d.isqualifi~d" o~ (3)t~at some of the individuals 
so excluded possess a d1squalifying trait that cannot be 

.ascertained excep~ by. reference to age." 'If the· 
employer's objecti~e in asserting aBFOQ is the goal of 
public ,safety, . ~he employer must prove that the 
challenged practic~,does indeed effectuate'that goal and 
that there .is nol acceptable alternative which would 
better ,advance i~orequally' advance it with,' less 
discriminatory imp:act. (29 CPR 1625.6 (b) (1» ~ 
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. 2. Public Safety iTasks:. It is'often assumed that all of a 
1 • I'. . . 

public safety officer's~activities relate ~irectly to the safety of 

· the public. Our task analyses demonstrate that this is not the 
t~ : . . 

case. InI1act, the pub~ic· safety is implicated in only a subset of 
•• 'L 

the tasks !~at comprise: each of the positions under consideration.'. 

tasksthatwould'in~olve the public safety while the job of a 

, 

Further, 
. 

:the 
·1 

numbero~ tasks 
i 

varies by position level 
'. 

in the 

organization. Thus, fo~ example, a corrections lieutena~t performs 
I 

38 

· fire chief includes 75 ~uchtasks. 

3. Freguencyof Performance: . As we suggested in the section 

'dealing with medical ri~k, the actual frequencies with which public 
. I' 

safety tasks are perfo~ed are often low,'.thu5 limiti~g the risk to 
! . . . 

I . 

the public even more. F.or example, approximately two-thirds of the 

· taskS with public safety consequences performed by police officers 
. . 

are performed less than once a ·week•. Similar patterns hold for 

corrections officers and fire fighters~· 
. ~ 1 

. . . i 
4 •. Actual Public Threat: Another related issue is the extent 

I , 

'to whic;.h the public .safety i.s actually rather than potentially.. . . /. . 

threatened. For example, one of the tasks of a fire fighter that 
, 

might jeopardize public safety if not performed effectively is 

ventilation. If heat and gases are not .eliminated quickly from a 
I 

st~cture that is on fir~, flashover (spontaneous combustion of the'. 
. I 

affected area) might· ticcur. This would jeopardize other fire 

fighters in the immediate vicinity as well as residents of the 

structure. It is not t~e, however, that· flashover is a likelihood 
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in every ventilation situation or thattbere are individuals (other 

than the fire fighter): in the vicinity who would be killed or 

injured if flashover..s;U.,g occur.··· 'Similar examples can be 

constructed for police ~nd corrections officers. It isimpo~arit 

to recognize then tha~ every 'threat to public safety is. not 

expected to occur with. 100 percent cert~intyjust as we do not 

'expect 100. percent of :public safety tasks to actually -involve 

public safety. 

5. Solo Performance: Finally, there' is the' issue of 

individual versus group:performance. since communications systems 

among public safety workers at the site of an event is often 

excellent (through radio communication), it is unlikely that other 
. I . ' 

",' 

,workers would be unaware of a problem in job perform~rice were it to 

occur. Further, it. is pften tbe case that there are many fellow 
<·1 ' 

workers in the immediat~vicinity to help with a task that is b~ing 

performed ineffectively:by a single performer. As an example, it 
, 	 I ' 

I 

is common for a polic~ officer to be joined by several other 

officers and a supervisor at· any scene involving the public 

safety__ Dispatchers r~gularly provide substantial back-up (or 
~ ~ . ' " , . " 

-defense in depth"). The semeis true'in most' fire arid- corrections 

,situations. ..rhus, it .s unlikely in most instances, that the 

,public will have -to depend on the abi'lities of only one person 

performing a 'task. 

6. Medical Risk: :..rhere are.two distinct circumstances that 

could be explo~ed with respect to understanding ~ chronological 

age may function ,as a predictor of (in) effectiveness. The first 
j 
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" 

set' of circumstances relates to medical risk and ,the second ~o 

ability declines that ~esult from aging. ' ,In this section we will' 
',' 	 . 

, 	 , 

consider 'the issue of medical risk and in the next section we will , 	 ' I 

• 	 f • " 

examine ability d'ecline.:' It might .b~ hypothesized that all, or 
. ~ ~ 	 , 

, almost al~, of the 'indfviduals above, a ce~tain age are likely to 

fall vict~ to a set of medical conditions that would render them 

unable to p~mplete the1lr ,job' duties., ,These medic,al conditions 'may 

be ,further ciassified as appearing in either symptomatic or 

asymptomatic individu~ls. 

7. Medically-Based Retirement: Symptomatic individuals are, 
I 

not an issue since the lDedical conditions weare concerned with are' , 

also the symptoms. "Thus, there, is no, need to use age as a 

criterion in these cBrses since we have dire~t evidence of the 

, incapacitation itself in the f,orm of the symptoms. In Fiqure 8-1, 

we have considered this as element #7, medically-based retirement. 

, In fact, ·the term "retirement" might be inappropriate here since it 

is really a classic idisability issue rather' than, a retirement 

issue. ,-he',point, is ;that an individual might be forced to leave 

'~e work place' as ~ result· of, medical condition that might 
, ,i 

. 	compromise the public: safety. 

8. Age~Based , Retirement: More problematic' is the 

asymptomatic~ndividual. In thi~ latter case, the challenge is to 

,predict 	~ is'likel~ to experience a major medical catastrophic 

event that would result in sudden incapacitation and, consequently,
'. ; , 

, . 

jeopardize th~ public safety. '9ne possible' predictor of this 

sudden incapacitatio~ might be age and if all or almost all of the 
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people who reached 'a particular age were shown to 'be at substantial 

,risk for the occurrence 'of a catastrophic medical event (such' as an 
, ;. 

Myocardial, Infarc'tion) , ,then age mig~t very well function' as a BFOQ 

,and retirement decisi,ons might well be driven by 'chronological age., 

. However, as concluded in Chapter 6 of the report, the evidence does 
r 

not support age as a BFOQ due to the low probability that'a sudden . ' , 

incapacitation will'co~promise the public safety at any age. Thus, 
. ' , 

it seems reasonable to: conclude that med'ical risk is minimal when. . 

abandoning chrpnologidal age as a BFOQ and we 'can concentrate on 
., 

the issue of ability deficit. 

9. Ability'pefic:it: There is little reason to feel confident 

that all abilities decline at similar rates for all individuals as 
, ' 

a result of aging per 'se.' In fact, many of the declines noted can 

be attributed to injury, illness, and lifestyle variables rather 

than aging. - Further!, there is reason to believe that ability 

declbies "that do appear are much less dramatic than had been 

suggested by earlier research. This 'is the result of more 

appropriate measurem~ntdesigns that employ -longitudinal rather 

than cross-sectional,methods of data collection. It is also true 

that there is wide variability among and within individuals with 

respect- t~ ability p~ofiles. This is just as true of cognitive as 

it is of physical 
, 

abilities. Thus, averages are not good 

indicators of individual ability levels and the average ability of 
, , ' 

a 50,60, 'or 70-yej~r-old is riot a ,useful basis for' estimating 

individual capabili1;:ies and limitations. Thus, generally speaking, 
, 

we have no confidence 
, 

in concluding that ability declines are so 

uniform, common, or: dramatic, as to wa,rrant the selection of age as 
, 

a decision criterion. Nevertheless, for the 'sake of argument, let 

us' assume that the/se declines are uniform, common and dram,atic. 

There are still some ancillary questions that must be considered. 

10. Implicated Abilities: Even though some abilities might 
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decline with age, for pu~oses of our project, we are really only 
, 

concerned with those that have relevance for the performance of 

public safety tasks (~s, implied earlier in the discussion of· 

element 12) • It shouic( also b8' noted (as illustrated in our 

analyses) that many abi~ities are, implicated in the performance ,of 
.' . '. 

only one or a small n~r of public safety tasks. Thus, we are 
. .' . 

, concerned,only with .the ;subset of a~ilities that support the 
, 

subset 

of publ,ic s~fety tasks.' 'As an exampl~, a tire tighter m,ight need 

social skills to get along with fellow fire tighters at the fire 

house but sincesocial~kills are. not implicated in the performance 

of public safety tasks, then we are unconcerned with any possible 

decline of these skills;that might be associated with chronological 

age. On the other hand:, stamina seems to be heavily implicated in 

the performancf7 of tire fighter tasks directly associated with 

prot~cting the public, ;thus we ,would be concer~ed with any decline 

in stamina that mightbe~associated with chionological age. 
o : , ' 

11. All or Almost All Fail Performance Standards: If all or 
, 

almost, all incumbents ;above a given age were unable to perform 

·public 'safety tasks,' ithen age as a, BFOQ might very well be 
. . 

warranttrd. - -But---it is :our belief that even if all or almost all. . . . . 

incumbents above a cer~ain age could be shown to be incapable of 

performing a particular task, it is still unlikely that the public 

safetY,would be seriously compromised since 'these tasks occur so 

infrequently, often do~ot affect the public safety in any concrete 

way and could be performed by coworkers. The other side of the 
, , 

"coin, however, is the ~xtent to which those same individuals might 

have some difficulty in reliably performing a public safety task 

because of the decline of one ability might a~tually be able to 

compensat~for thisdepline with an abundance of another ability. 

, " 
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In the case of public: safety of~icers, a premium, is placed on 

experience in similar ~ituations such that ·wisdom" may very well 
, ' 

compensate for other a~ilities in particular sit~ations. 

12, Age-Based Retirement: Assuming that the frequency of 

performance were high enough, the actual public threat exceeded 
" 1·· 

aome minimum, and that solo performan~e was anticipated, 'if all or 

al~ost all of the incwments of a particular age'were to fail to 

meet performance standards, then it wou~d be feasible to use age as 
I, 

a BFOQ. 

13. Some Fail per;formance. Standards : The arguments related 

to some failing performance standards are similar to those 

presented above for the :all or almost all condition. The tasks are 

still infrequent, seldom involve the public directly, and can be 
I 

" 

performed by others if necessary. Also, as described above, it may 

very well be that other abilities or knowledge can~ompensate for 
, . 

. abilities compromised by age (e.g., wisdom)~ 

~e,general point to be made about the issues raised above in 

elements #9 and #10 is that the failure to perform a critical task 

associated with public isafety is an extremely unlikely event fQr 

multiple reasons. 

14. Less Discrimi~atory Alternatiye:' In circumstances where 

'some incumbents above ,_ certain age cannot perform a task at a 

level compatible with public safety,: the BFO(}' rules suggest· the 
I 

search for an equally; effective predictor' with less adverse 
I 

impact. It is our bel~ef that chronological age is not a good 

predictor of abilities or performance. We ·would suggest that tests 
, I' 

(Element 117) are bett~r predictors -of such attributes. Thus, 

tests do represent a l:ess discriminatory alternative -and if an 

incumbent faile~ to pass- a requisite test, retirement -might be 
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indicated (Element 1,18) • Xn addition, there are clear 


, intervent10ns(training, bealth and fitness intervention's) that can' 


,increase 'the capacity of individuals to perform these critical 


public safety tasks (aslwell as increase the probability that the 


individual would pass the critical requisite test) when called upon 

~ " 

'i~ 
tV 

,to do, sC;I. !'hus, a ~itness, proqram (Element' 115) and/or an 
J ' i " 

educational or awarenessproqram (Element 116) might also represent,,. 

a~, altern,tive mechanisl!1 with equal or greater job relatedness and 

lesser adverse impact to the extent to which these interventions 

,prepare an individual, to pass a job-related test associated 
I 

" 

predictive of the performance of public safety tasks. It is 

conceivable ,that succe~sful completion of the fitness program 
, .' I' • ' 

might, in arid of itself,: constitute the "test" on which retirement 

decisions are based, suCh that an individual might present a form , , " !, 
of "certification" ,of 'readiness to perf~rm ,p,ublic safety tasks 

through completion of ~at program. If the individual were either 
I 

, I

'to f'ail the relevant t,est(s) or fail to complete the mandated 

f'itnessprogram, then the result would be forced retirement, as 
I 

indicated by element 11~. 

, Summary 

By considering the ~lements described above (as,documented in 

substantiald.etail in th:e body of the main report), the reader can 

see more clearly how we ~rrived at 'our ultimate recommendation. We 

believe that age 'is a ~oor predictor of individual capacity and 

limitation. Further, we believe that the public safety is seldom 
I ' , 

at substantial risk frQm ineffectiva performance of the single 

public safety officer. Thus, we cannot recommend the retention of 

chronological age as :a criterion' for mandatory retirement 
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decisions. 

Executive Summary of: Medical section (Sudden Incapacitation) 
. . 

The rationale for; age.-based· ma'ndatory retirement of public 
, , 

safety officers is to diminish the risk to the public and coworkers 

of Budden, .unexpected :medical incapacitation. since the chief 

. cause of Buchmedical :incapacitation is heart attack, mandatory 
I , , 

retirement has natur~lly focused· on the identification of 
I 

individuals at high risk of cardiac incapacitation. In general, 

these are individuals whose coronary arteries have become severely 
I 

narrowed, even in the, absence of warning symptoms. Coronary artery 

disease can be diagnosed ,only by coronary arteriogr~phy" a 
, 

.diagnostic procedure that visualizes the coronary arteries 

.directly. Locjically, ~ince. no other diagnostic procedures or 
, , , 

clinical attribute accu,rately predicts the presence or extent of 

coronary artery disea~e, performance' of 'this procedure could 

provide a rationalbasi~for mandatory retirement. However, since 

coronary arteriography i is not free of risk or cost, it is an 

impractica.lbasis for m~ndatory retirement policy.' Hence, age has 

been advanced as a bona: fide occupational qualification (BFOQ). 
..' . 

However, this argument for age as a BFOQ provides a grossly 

inadequate medical basis for~andatory retir~ment of public safety 

officers for the followJ!ng reasons, which are more fully developed 

below: 

1. Among individbals' not. known to have coronary artery 

disease, the risk of sud~en incapacitation due to heart disease is 

extremely low; even among individuals .aged 60, the age at which 
i 

mandatory retir~ent of public safety officers is common, it is 

'less than 2 cases per thousand i.e., 0.002 per year. 
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2. Few heart attacks occurring in' ,public safety officers, 

pose a risk to the pubi~c' or coworkers. '1'0 do so,a he~rtattack 

must result ,in sudden i~cap~citation of the public safet~ officer' 
. . 

during a critical job+relat.ad ·~ctivitY in the absence of any 
t '. • 

mitigatin~ action by one or more co-workers•. Among a work force of 
~,' ; ; " ' , 


.) I 


500 publiQ safety officers this train of events is conservatively 
: I 

II " 

estimated:to oc~ur once: every 2,5 years•. 

3. ' , ;Assessment strategies based on clinical attributes and 
"I " , ' , , 

the results of specialized medical tests, especially exercise 
• '. J. • • ~ 

tests, result 'in a low.r riski~ those ,continuing to work and a, 
, ":',I, _ • 

~maller proportion of, neiedlessly retired individuals than reliance 
, " 

on age alone. '. 

The risk of sudden incap'acitation among healthy individuals is 
, 

very low. This conclusibn is supported by a variety of scientific 
, . . ' . 

studies 'that have evaluated the actual, rate of sudden cardiac 

events, among individual's undergoing a' baseline evaluation that 
. ~ . 

included age, coronary, risk' factors, such as hyperteJ\sion and 

flmoking, an~ the, results of spec,ializedmedical tests including 

exercise tests and coronary arteriography. It is important, to note 
o • f . 

that th~, risk of" heart' attack has' diminished by 2'5':'30' during, the 

past 25 years, due to a reduction in the rate of heart 'attacks and 

,the mortality resultin~ from them.: 'Changes in ~ifestyle and 

advanced treatment of heart attack both appear to contribute. 
" ' 

Although the annual risk of sudden incapacitation increases 
, I ' , ' 

nearly six-fold between ~e age of 40 and 60, even at age 60 it is 

still less than 0.2'. '1.h~ rate of cardiac events is greater among 

individuals ,who develop ischemic ches,t pain i.e. angina pectoris, 
'" . . 

whichresults from insuff:icient coronary blood flow due to narrowed 

coronary arteries. ' However, the appearance of angina pectoris 
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affords the opportunity'for,clinic::al evaluation and consideration 
, . ,, 

of treatments that reduc;:e the 'risk of Budden incapacitation. 

Although the. physical circumstances .of public safety work, 

, especially fire fighting" substantially increase cardiac work, most 
. . . : 

~ollow-up studies of pub~ic safety officers reveal a risk of sudden 

incapacitation no higher:tha~ that of non-public safety officers of 

the same age. 
, 

From a 
, 

theoretical! and public policy perspective, precise 

identification of -individuals at ' "increased risk of sudden 

'incapacitation is ideal. In practice; this is not possible. For 

example, even among a g~oup of individuals whose coronary artery 

disease has been demonstrated, with coronary arteriography, 

identification of the s~ecific individual who will develop sudden 
, I 

incapacitation is very imprecise. Hence, identifying "high risk" 
. , I 

individuals is tantamouJ;lt to identifyingqroups of "hiqh risk" 

individuals. ,One su~h IqrouP is composed of individuals whose 

coronary artery disease is manifested by cardiac symptoms (angina 

pectoris) or clinical or electrocardiographic evidence of heart 

attack. Among this qroup, the incidence of sudden incapacitation 

is rougfily'6 times highef than' among individuals with no previous 

, evid~ce of coronary a~t.ry' disease. 

Coronary risk facto~sare also helpful' in identifying groups 

of individuals at higher-risk of sudden incapacitation. Compared 

to individuals with no c9ronary risk factors, those with multiple 

risk factors including ,male gender, advanced age, hypertension, 

smoking, diabetes mellitus, high blood cholesterol, and resting 

electrocardiographic' a~normalities experience as much as 

thirty-fold increase in ;th~ risk of sudden incapacitation. In 

qeneral, ·the same increase associated with coronary risk factors 
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noted . among the generai population applies to public safety· 

officers~ 

Sudden incapacita~ion occurring in public safety officers 

seldom poses a risk to~e public or to coworkers. More than 80' 

of heart attacks occur: during sleep, at rest or during minimal 

physical activity. Theta, is rio compelling evidence that the rate 
i 

of heart attacks on the: job is higher than the rat,e off the job, 

even among public safety officers whose tasks involve heavy 

physical effort, psychological ,stressors or exposure to heat, toxic 
. . 

fumes, etc., Moreover, :the majority of individuals exper~encing 

, sudden incapacitation, including public safety officers, have prior 

evidence of coronary artery disease that enables evafuation and 
i 

treatment; their medical status. is eval~ated upon hire and at 

intervals thereafter. A risk to the public and to coworkers exists 

only during critical' occupational tasks. Like. others" public 

safety ,officers spend le:ss than one quarter' of· their time at work; 

well under one quarter of the time spent by ptiblicsafetyofflcers 

'on the job is devoted ~o physical or psychologically stressful 

activity. Moreover, risk is further diminished when one considers, 
- .,. 

that, in addition' to the foregoing factors only S0' of heart 


attacks are suddenly inc~pacitating i.e. occurring with fewer'than 


, 30 minutes warning. Fi~ally, even .when heart attacks are sudden' 


'and incapacitating, they usually do not materially affect 'the 


outcome of public safet~ tasks, due to the mitigating actions of. 
, ' ' 

coworkers. Consequently, in the worse case, in which an individual 

without evidence of coronary artery disease. experiences sudden, 

significant incapacitati~n during ·the performance of an activity in 

which no mitigating action by coworkers is. possible, is extremelY· 

rare. 
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Assessment strategies based. , 
on clinical attri1;>utes and, 

specialized, test' resuits' are more effective than age alone in 

, predicting' sudden in~apacitation. ,Decisions regarding the 

mandatory retirem~nt of pUblic 'safety officers must balance the 

ri~k to the public of r:etain~ng groups of "high risk" ind!viduals 

against neeqlessly retiring "low risk" groups of ~ndividuals. Much 

of the impetus 'to' the use of'i age as a BFOQ arises from' the 

impracticability of performing coronary arteriography to 'define 

coronary artery disea~e~ However, the incidence of sudden 

incapacitation, not the: prevalence of coronary artery disease" is 

the more relevant criterion in policies r~garding mandatory 

retirement. ~is is because of' the following: 

a. The prevalence of coronary artery disease among 

asymptomatic' individual~ well below the mandatory retirement age of 

,60 ,years is lower than that of older individuals~ However, since 

these younger individuals are substantially more numerous in the 

workforcetllan older individuals, they constitut~ the greatest 

pool of, individuals with coronary artery disease. 

b. Similarly, the incidence of sudden incapacitation among 

asymptomati:c individuale; well beiow the mandatory retirement age of 

60 years is lower thant,hat of older individuals. 'However, since 
, ! , 

, these younger individuais are substantially more numerous in the . . '. . 

work ,force than older individuals, they constitute the greatest 

p~ol of individuals ,at r~sk for sudden incapacitation. 'Retirement 
" ' 

Qf asymptomatic individuals at age 60 would only minimally decrease 

the' risks to the public.: 

c. Evaluation strategies based on clinicai attributes and 

the results of specialized' medical tests result in a lower risk 
'." \ . 

,among those continuing' to work and a lower rate of, needless 
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retirement· than age alone. Foll~w-up studies have compared the 

prognostic value of various clinical attributes including age with 

specialized tests including exercise' tests performed with or 
"without radionuclide imaging techniques. Reliance on age alone 

results ill disqualification of as much.as half ,of the work force. .' 
~ ..', 

(when age~criteria are based on minimizing the risk), including 
:~ 

JDany indi9iduals below 't;he age of 60. Clinical characteristics and 
~ , 

exercise test criteria disqualify fewer than 10' of the wQrk force 

with an acceptably low risk of subsequent cardiac events among, 

those continuing to work. 
. . 

, Asymptomatic individuals exhibiting an abnormal exercise test 

response experience a rate of subsequent cardiac events roughly ten 
i ' 

times th~t of individuals with negative tests. Among individuals 
. . 

with strongly abnormal ~xercise test responses, this differential 

in risk is even greater. 
, I 

Physical, fitness programs and risk factor screening have 

demonstrably reduced medical care costs and direct disability 

costs. Such programs represent yet another means to reduce the, , 

risk to the public and obviate needless retirement of public safety 

officers.·· ; 

Conclusion 

A comprehensive evaluation of the evidence indicates that as 
I 

criterion to minimize sudden incapacit.ation: age should be' discarded 

as a BFOQ for public safety officers: alternative methods are 

better in protecting the public and in o~viating needless 

retirement of qualified ·individuals.• 

21 




, ' 

Executive summary Physical Abilities and Aging' 


Introduction 

, , 

A perception exists that, older public safety employees have a 

diminished ability to I effectively perforJll the more, physically 

strenuous aspects of th:eir jobs. This has traditionally been one 

justification cited in defense of using a mandatory retirement 
I ' 

age. T.be critical physical, tasks conf~onting public safety
I ' 

employees may require performance ,for unpredictable wor~ durations,
.' . 

in extreme envir~nmentai conditions and under time constraints. A 

failure to effectively perform in such conditions may lead to loss 

of lIfe, serious injury, or extensive property damage. Given the 

potential negative outcomes of an inability to physically perforJll, 

the abolishment of a ma~datoryretirement policy ~n public safety 

occupations is justified only if a more desirable and equally
, , 

" 

effective alternative exists for judging performance capability. 

T.bis Executive Summary presents the principal findings ~rom 

extensive reviews of the: scientific litera~ure and data analyses on' 

the efficacy of physic:al abilities assessment' of older public 
I • • • '. 

safety -employees. More detailed treatments o~ the concepts 

,presented in this summ~ry appear in subsequent sections of the 

final report. The principal findings are discussed within four 

'hroaCl topics, (1) physIcal abilities anCl aging, (2) abilities 

testing anCl physical perfo~ance, (3) physical abilities p:t;'ofiles 

of public safety' employees, and (4) challenges faced by 

municipalities in implementing physical abilities testing as an 

employment criterion. 
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,Physical Abilities 
. , 

Effective performance of a p~ysical task is dependent upon the.' , , 

integration ofnuinerou5. physical abilities.' Physical abilities 

consist ot;.;such attributes as s~amina, strength" flexibility, and 
e;t 
~ . 

motor corl~rol,' and they have, been operationally defined and 
J 

organized ':into taxonomie.s~ The taxonomy'developed by FieisbJDan and' 

coworkersi 
~ 

is used in ;this' study .and it consists of eighteen 

physical. abilities. Other s~ctions of this' report describe that,· 

taxonomy in detail. The. degree to which an individual manifests a 
. ,". . .. 

specific physicalabilit;y is highly.dependent upon the fUnctioning' 
.,. 

of underlying physiological systems (e.g., cardiovascular, 

,pulmonary, musculoskeletal, neuromuscular,', nervous, endocrine, 

etc., • 

. Depending ,upon the physical ability, 

longitudinal studieso( the general population indicate declines 
, ' 

ranging from 10-40'fr~m age 20 to 70 years. However, there is 

evidence that some older individuals'manifestvariability in their 

physical abilities and ~is last. led to a distinction between what 
, . 

is term~d' --chronological ,age" 'and' "functional' age" ~ 'The relative 

roles of heredity' and lifestyle in the variability have not been 

fully' elucidated, b~t it is clear that older individuals (>55 

years) are able ,to maintain physical work capacities comparable to 
., . 

much younger counterparts. One' of the more common research 

strategies to study the relationship between lifestyle and work 

.capacity has been to c;:onduct· cross sectional . and longitudinal 

studies on stamina and strength, two physical abilities that .are 

highly involved in th.a public safety occupations under study. 

Adherence. to a lifestyle emphasizing weight control, smoking 
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abstinence or' cessation, dynamic !!xercise, and strength training 

bas repeatedly been demonstrated to. moderate thed.ecli~e in stamina 

and strength up to at l~ast 70 years of age. Less is known about 

the influence of lifestyle on physical abilities involving motor 

control and flexibility but there ~s evidence that behavioral 

£actors (i.e., practice,: experience) may playa role in overcoming 
. . 

some age associated declines 
! 

in these abiiities. Moreover, 

.research on .adaptation to aging has indicated physiological 

compensation for age dep~ndent declines in function. This ability 

has hee~ observed with ~e maintenance of cardiac output and heat 

tolerance in older individuals. 

It should be recognized that in studies where older 

individuals manifest high levels of physiological functioning, 

there is generally a sus~ained and ongoing commitment to exercise 

and weight control for many years. The individual's commitment ,is 

a critical element in whe'ther or not physical' abilities enhancement 

programs are sUfficient to maintain physical work capacity. with 
" , . 

adv~ncing age. Nevertheless, the combined findings from research 

,on the physiology of aging indicate that individuals' well into 

their slxties):'an maintain physical work capacities, at ,levels 

comparable to· younger •counterparts, 'and they h~ghlight the 

important point that physiological declines often attributed to the 

aging process are not necessarily due to age perse but are more 

indicative of modifiable'lifest.yle patterns. 

Physical Abilities Testing and Physical Performanc. Capability 

Testing for physical abilities generally takes two forms 

consisting of work samp~e, (simulation)' or direct assessment of . . 
. individual abilities (e~g., stamina, strength, motor control, 
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flexibility, etc.) e, The identification' of appropriate tests is 

done through a Knowledge, Skilis, and Abilities (KSA) analysis that 
, ' ' 

identifies the important physical attributes for effective 

performance. Using this approach, test's can then be identified 

that encompass the principal physiological demands. This strategy 

has been used to assess the oxygen consumption and strength 

·requirements of fire fighting, and law enforcement, and to develop 

tests that predict an i~dividual's probability to sustain physical 

,performance in hostile environmental conditions. ' The 

job-relatedness of physical abilities testing is generally 

'determined by examiningl ~ow well it predicts some aspect of job 

performance. The ,most frequently used criterion in public safety 

occupations has been the time to complete a series of critical 

tasks. The correlations 'b8tween performance time and relevant 
, 

physical abilities, are Clenerally in the range of 0.50-0.80. Other 

criteria ',used to establish the 'job-relateanessof a test have 

included the likelihood :of voluntarily terminatin,g performance, of ' 

critical tasks and the probability of sustaining injury. 

Two studies have reported data showing that physical abilities 

testing-ia at ~eastas effective as. chronological age (range 20-45 
\ 

yrs), for predicting pe;fonnance effectiveness on a battery of 

public safety tasks. Although this issue has not been specifically 

examined' in older cohorts of public safety officers, there are data . ; , . , 

on older subjects from: the general population indicating that. 

physical abilities testing is' a significant predictor of 

p~rformance capability. ',For example, olderindividu'als with high 

levels of aerobic fitne~s have higher maximal,power outputs, are 

, able to sustain a submaximal power output for longer periods, and 
, I' , 

have better heat tolerance when compared to lower'fit counterparts 
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of. the same age. In, such studie.s, chronological age is a poor 

predictor of physical. performance when compared to physical 

abilities assessment'. 

Physical Abilities Profiles of Public Safety Employees 

A better understanding of the variability in age-related 

cbanges in physical performance, capability
' 

of pub'lic safety 
. . , 

employees depends upon our ability to characterize the physical 

abilities and health s~atus of this occupational' group. This 

information is necessary to evaluate the likelihood of older 

employees manifesting the appropriate levels of physical abilities , 

for e~fec.tiv6 performance,' and it addresses the issue of whether 

"all or nearly all- older employees 'would' fail individualized 

assessment. 

A review of the extant literature on the physical fitness of 

fire fighters and police officers indicates· that. these groups 

typically exhibit physical abiiities declines with' advancing age 

that are similar to those cha:racteristic.of the sedentary segment, 

·of the general population. : Such changes involve reductions in 

cardiovascuiar·.··fitnessi· pulmonary.functioning, and strength with 

increases in body fatness. There are also reports of a higher 

incidence of .moderate'hyPertension, positive electrocardiograms, 

and mild pulmonary impairment in older public safety employees when 

compared to younger counterparts. In one published study 

consisting of a cross-sectional analysis of a larg'e municipality, 

th~ investigators found, 
, 
out that over 90\ o,f fire fighters aged 

60-65 years would fail a performance based standard. The combined 

. findings from numerous studies' in this area suggest that. although 

certain· job ta~ks in, public safety occupations' may require 
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strenuous physical effort, these. tasks are not performed with 

SUfficient regularity to forestall the age associated declines in 

,physioloqicai functioning' typically observed in a sedentary 

population. Moreover " they accent' the importance of medical 

.creenin~.inphysical abilities testing of older employees.
.' tfi ; , 

TIles9M observations led " the, research group to examine the issue 
", ~ , 

of whethir Wall or ~earlyall- older employees would fail 
!~ 

performan6e based testing. Although a definitive test of this 

issue was not possible, insight was gleaned from existing published 

studies and analyses of original data provided by municipalities on 

the physiological status of their employees. This approach showed 

that marked differences exist in the physical' fitness of older 

, employees when those departments having mandatory fitness programs 

are compared to those not requiring a regime of chronic exercise. 

Published values for aer10bic fitness were used as hyPothetical cut 

off scores and it was evident that municipalities having no fitness 

'programming had a considerably large,r percentage of ol,der employees 

failing the fitness expectation,tha~ municipalities with ongoing 

exercise programs. When these findings are considered in light of 

the research oij"the physiology of aging demonstrat~ng substantial 

variability in the physiological status of older adults, and showing 

that lifestyle is, a significant factor in physical abilities 

status, the perspective 'that -all or nearly all- older employees 
, 

would 'fail performance'based te~ting becomes less tenable. 

Challenges Faced by Municipalities in Implementing Physical 

Abilitie~ Testing 

There will be many challenges faced 'by municipalIties 

attempting to implement: testing, as an employment criterion for 
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incumbents. 'lhese include but are not limited to the need to 

validate standards on the relevant tests, to determine how broad 

based the testing should be, and to consider how individualized 

testing may affect ~xisting policies on promotion, pension 

benefits, and medical disability. 'lhese potentially controversial 

and litigious issues will undoubtedly require resourcefulness as 
:, I 	 . 

administrative personri~l balance worker rig~ts with the need to 

maintain public safety." Unfortunately,' little information exists 

in the; extant literatur;e on 1;heseissues, and the methodology by 

which one establishes ,minimum competency levels for employment 

retention has only recently become a topic of study. 

Conclusions 

While ,recognizing that using individualized assessment'as an 

employment criterion .a~ affect established hiring and retention 

,policies, we do not believe that age is a BFOQ for public safety 

,occupations for the following reasons pertaining to physical 

abilities testing: 

1. Age associated!declines in many of the principal physical 

abilities-involved in successfully,c()mpleting routine and critical 

public safety tasks are highly modifiable depending upon one's 

lifestyle. 

2. 	 There is evid~nce for sUbstantial variability in the 

physiological 	status of 'older adults. 

3.The physiological requirements of critical public safety 

~asks can. be documented ~nd physical abilitie~ tests are available 

to assess the probability of successfully meeting, such physical 

challenges. 
I 

4. 'Comprehensive physical abilities testing is likely to be 
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at least as .effective as'cbronologic~l .age in assessing physical . . 

performance capability in 'public safet:ysettings.' 

5. Depending upc;>n the structure, health promotion and 

physical fitness programs can sufficiently. modify age associated 
.. 

declines. in many of the relevant physical abilities such that a 
:: . ~ . . 

.iqnifica~t percentage of older employees would be likely to pass 

physical .~bilitles testing. 
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