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EXECUTIVE OFFICE OF THE PRESIDENT
25-Jan-1995 10:44am

TO: Stephen C. !Warnath

TO: Jose Cerda' 111
'FROM: Anna M Brlatlco
Office of Mgmt and Budget, LRD
CC: « Susan M. Carr
CcC: Janet R. Forsgren

SUBJECT: Age Discrimination in Employment Act Exemptions

; -

|
, Yesterday, the Employer-Employee Relations Subcommittee held a
‘hearing on age discrlmlnatlon exemptions, including HR 344. This
'bill would amend the Age Discrimination in Employment Act of 1967
to reinstate an exemptlon from the Act for the employment and
‘retirement of State and local firefighters and law enforcement
officials. There were no administration witnesses. “According to
EEOC, the Subcommlttee‘Chalr Fawell (IL), favors the bill.

I
HR 344 is very similar' to HR 2722 which was introduced during the
last Congress. Last year .there was much debate on HR 2722. EEOC
sent a letter to the HILL (which OMB cleared) opposing the bill 1n
September 1993. Later, the White House withdrew the letter.
There was discussion about including HR 2722 in the Crime Bill,
but this did not occurl Director Panetta called Senator
Metzenbaum regarding the bill. At that time, the Admlnlstratlon
' was prepared to support a temporary (three-year) extension of the
exemption.

o i : . .
Recently, EEOC has contacted OMB stating that they are opposed to
H.R. 344. The AARP isialso opposed to the bill and are committed
to blocking legislative action on it.

At thlS point, it looks like the Administration needs to decide
its approach to this 1ssue. We wanted to obtain your views on the
approach the Admlnlstratlon may want to take (e.g., opp051ng,
supporting another temporary extension, not taking a position,
etc.). Since we are worklng under tight deadlines because of the
‘attention H.R. 344 is getting, we would like to receive your
comments by noon -- today. Please call me if you have any
additional questions. I can be reached on extension 57887.
‘Thanks. !



EXECUTIVE. O«FFICE OF THE PRESIDENT

13 Feb-1995 06: 06pm
|

TO: (See BelOw)E

I

FROM: Anna M. Brlatlco'
Offlce of Mgmt and Budget 'LRD -

- SUBJECT: Mark up of ﬁR 849 - ADEA Exemption
— i

Last week , Congressman Fawell (R-Illln01s) introduced HR 849
"to amend the Age Dlscrlmlnatlon in Employment Act of 1967.

On Thursday, Feb. 16th the Employer- Employee Relations panel of
the House Economic and Educatlonal Opportunlties Commlttee will
mark up HR 849. o

This bill would reinstate the exemption to allow State and local
governments to use age as a factor in hiring and retirement
decisions for firefighters and law enforcement p031tions.

HR 849 would also requlre EEOC to conduct a study on performance
tests for these publlc safety occupations and issue advisory
guidelines on the use of physical mental fitness tests. The
Chairman of the EEOC would also be required to solicit comments
from . certain profe531onal organizations and advocacy groups. In
addition, the EEOC Chalrman would also be required to develop
standards of wellness . for these public safety officials.

This measure includes‘an authorlzatlon of $5 mllllon to carry thlS
Out - i

Please let me know if you would like a copy of this bill.
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TO: Christopher F. Edley, Jr
TO: Francis S. Redburn ‘
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EXECUTIVE OFFICE OF "THE PRESIDENT

'14-Feb-1995 05:57pm

TO: (See Below) .

FROM: Susan M. Carr - |
Office of Mgmt -and Budget, HTF

'SUBJECT: RE: Mark up of HR 849 - ADEA Exemption

As a follow -up to . my earlier e-mail on the EEOC ADEA exemption
study -— ,

In accordance with .Section 5 of the 1986 Amendments to the ADEA,
Secretary Lynn Martin of Labor and Chairman Evan Kemp of the EEOC
submitted to Congress jon October 20, 1992, the summary of research
conducted by the Center for Applied Behav1ora1 Sciences at Penn
State concerning the use of fitness tests by law enforcement
departments. o : :

In short, the summary‘found that "accumulated deficits in
abilities are only marginally associated with chronological age
‘and can be documented with available tests that are better
predictors than age".

This study cost $1 million; H.R. 849 calls for another study at a
cost of $5 million. Qo we really want to support another study?

Distribution:
TO: Anha M. Briatico |

CC: Christopher F. Edley, Jr
CC: Francis S. Redburn

CC: Jose Cerda, II1I

CC: Stephen C. Warnath

CC: Lydia Muniz

CC: Kenneth F. Ryder, Jr.
CC:  James C. Murr _

CC: Janet R. Forsgren

CC: Margaret R. Shaw .

CC: Lori L. Victor



i
€

"EXECUTIVE OfF FIC E ' O_F T HE PRESIDENT

~ 14-Feb-1995 07:35pm

!
.TO: Lin C. Liu ;
TO: Stephen C. Warnath

FROM: -  Ingrid M. Schroeder
- Office of Mgmt and Budget, LRD

. i
SUBJECT: More comments

i
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e, . EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
.f’.mg\ A ‘ ' WASHINGTON, D.C. 20507 _
Q*'n-v 09} N .

ovrice or v | september 22, 1993

THE CHAIRMAN

The Honorable William D. Ford
Chairman ,
committee on E&ucation and Labor
U.8. House of Represpntativas
wWashington, D.C. 20515

i

Dear Chairman rord-g

This is in response | to your July 30, 1993 request for the Equal
Employment Opportunity Commission’s views on H.R. 2722, the “Age
‘Discrimination in Employment Amendmenta of 19S83".

"H.R. 2722 would amend the Age piscrimination in Employmant Act in
. two general respects. . First, all state and local governments
would be permitted to use age ag a basgsis for hiring and retiring
law enforcement officers and firefighters. Second, the bill
“would prohibit state and local governments from retiring elected -
judges who attain the age of compulsory retirement prior to the
expiration of a judge’s term of office. If the amendments are
signed into law, the pertinent parts of the ADEA would read as
follows: i
Sec. 4(j) It shall not be unlawful...to fail or rafusa to
- hire or to discharqe any [law enforcement officer or
firefighter) becausa of such individual’s age if such action
is taken -- .i :

(1) with respect to...an individual...[who]...has attained

‘_(A) the’ age of hiring and retirement in effect under
‘applicabla state or local law on March 3, 1983; or

() it such age was not in effect under applicable
‘ state or local law on March 3, 1983, 55 years ot
ageooo‘ 3

Sec. 11(f) The term "amployee” means an individual amployad
by any employer except that the term...shall not include any
person elected to public office in any state or political '
subdivision...by the gualified voters thereof... The -~ =—.ilifiw..
exemption set forth in the preceding sentence...shall not RS
include with respect to retirement an elected judge before

the expiration of the term of office in which such judge

attains the age of conpulaory retirement.

. +
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The Honorable Hilliam D. ?ord

Page two

The EEOC has reviewed H.R. 2722 ‘and we provide the tollowing

'aubatantive and technical connents.

First, Se address the law enforcement and fifetighter provisions
in section 4(j). As you know, the 1986 ADEA Amendments created a
temporary exemption permitting age-based hiring and retirement

ublic safety occupations through December 31,
1993. At the game time, Congress charged the EEOC and the

' Department of Labor with conducting a study to determine whether

tests are available;that could replace the use of age as a
predictor of job performance. The central research questions
were: : ! -

If one wanted to replace. age with pertormance or
capacity teata, would it be possible? Are there job-
related tests that are practical, safe and cost
effective? If| i80, can the tests be fairly administered
without unduly, '‘compromising personal safety, public
safety, or agency efficiency?!

-In October 1992, this study’ -- organized and structured by

researchers from Penn State University -- was sent by the two
agencies to Congress. The Study Group concluded that (1) age is
a poor predictor of|performance in public safety occupations, (2)
practical tests are currently available that are better :
predictors, and (3) the temporary exemption should be permitted
to expire as secheduled. H.R. 2722 rejects all of the above
conclusions by, in essence, making permanent the exemption

created in 1986. Horeovet, Section 2(a)(B) is more expansive

than the current exemption in that it permits the use of age even
by state and local [governments that had not implemented age

U.1im1tatione for public safety officers in prior years.

- 4-'If signed into law, H.R. 2722 would undercut years of EEOC

litigation (pre-1987) in which we routinely challenged the use: ot

.~ arbitrary age limitations by police and fire departments.
Further, the pr0posed amendment to permit State and local

,,

- Edwardu,[R. Handatory.Rotiroment Polico, Fire Fighters
and Tenured Faculty, Public Administration Rcview, Vol. 53, No. 4,

1993.

2 Alternatives to Chronological Age in Detcrmining
Standards of 5uitability for Public Safety Jobs, Volume I:
Technical Reportj Center for Applied Behavioral Sciences,
Pennsylvania  Btate University, (University - Park, = PA:
Intercollegiate Repearch Programs, 1992), 458 pp. ‘

'
t
'

'
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The Honcrable william D. Ford
Page three

governmants to require the retirenent of tirefightera and law
enforcement officers as early as age 55 is inconsistent with a
cubstantial body of case law which has been developad previously
under the ADTA that prohibited mandatory retirement of law
enforcement ofticara and firefighters on the basis of an
arbitrary age cut-off. gSee e.,q, EEOC v, Kentucky State Policy

, 860 F.24 665 (6th Cir. 1988), cert., denied, 49 FEP Cases

1640 (1989); EEQQ_2L_2gnnﬁxlxnnin_&:ntg_zgliga 829 F.2d 392 (3rxad
Cir. 1987); EEoC v, Missispippi State Tax Commission, 873 F.2d 97

(5th Cir. 1989)(gn_hnng)
Finally, we addreas the elected judgaa portion ot H.R.. 2722. ... .

Currently, the ADEA contains a blanket exemption for persons . ... ..~ %

elected to public office by the qualified voters of a state or : - -
political subdivision of a state. H.R. 2722 would make an
adjustment in this blanket exemption solely for elected judges.
Under the bill, an[elacted Judge would be entitled to complete
his term of office even though attaining mandatory retirement age
in advance of the full term. . While it is unclear why this bill
is being offered, its objective of removing one use of an
arbjitrary age limitation is in keeping with the spirit of ‘the

ADEA. ' On the other hand, the ADEA and Title VII have contained i
blanket exemptions for glgg;gg public officials gsince their ‘dates
of enactment. Thus, this bill affacta a long-settled aspect of..

civil rights law.

|

EEQHEIQAL_QQEMEHIﬁ!;;

-Subsection {(A) of H R. 2722 would permit both maximum hiring ages

and mandatory retirement ages. Subsection (B), to be applied
when (A) is inapplicable, pernits only mandatory retirement at -
age 55. This omisgion regarding maximum hiring ages may produce

"the curious circumstance of departments having to prove that age "

is a bona fide occupational qualification for hiring decisions

even though they would have a specitic statutory riqht to use agé S

for ratirement decisians.ﬁ::::.

-With respect to slacted judges, the bill appears to apply tha . -~

ADEA only insofar as protecting an elescted judge against age-

“based mandatory ratirement prior to the ‘completion of a full- tefﬁﬁiVE:
of office. The limited nature of this objective would be ‘made =.::: .
clearsr were the bill ‘to contain the word “solely® prior to mwith

respect to retirenent. RN it L e L

In summary, the EEpC believes that the proposed legislation -

- which would continue the exemption for 8State and local 77 7 "“'1;1‘?
firefighters and law enforcement officers == ig inconsistant with = oo

‘Congress’ purpose in 1986. Further legislation on this 1snue\was

- to be based on the results of the study the COmmission was »~Aw B

i



The Honorable Willian D. rord ‘
Page rour '

charged by COngrass to ‘conduct. The findings contained in the .
Congressionally~-mandated study on age and public safety jobs
concluded that validland job-related tests are viable
alternatives to basing hiring and rctirament decisionn on age
alone. :

Thank you tor providing the EEOC an opportunity to comment on-

- this legialation. The Office of Management and Budget adviges

that, from the standpoint of the Administration’s program, there

is no objection to the snbmission ot this report.

sincerely,

Lo Tony E. Gallegos :
' Chairman ,



“LEGI-SLATE Report for the 104th Congress Thu,'February 9, 1995 12:10pm (EST)

‘BILL TEXT Report for H.R.849
As introduced in the House, February 7, 1995
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H R.849 As 1ntroduced in the House, February 7, 1995

104th CONGRESS , :
1st Session . , , ‘ )
T - H. R. 849, |

To amend the Age Dlscrlmlnatlon in Employment Act of 1967 to relnstate an
exemption for certain bona fide hiring and retirement plans applicable to
State and local flreflghters and 1aw enforcement offlcers, .and for other
purposes. ; :

-k - - - - — o E W W e e e e .

IN THE HOUSE OF REPRESENTATIVES
. February 7, 1995

- Mr. Fawell (for hlmself Mr. Owens, Mr. Goodllng, Mr. Clay, Mx. Ballenger,
Mr. Petri, Mrs. Roukema, Mr. Hoekstra, Mr. Sawyer, Mr. Martinez, Mr.
Kildee, Mr. Talent, Mrs. Meyers of Kansas, Mr. Knollenberg, Mr. Payne of
New Jersey, Mr. Weldon of Florida, Mr. Graham, Mr. Gene Green of Texas,
Mr. McDermott, Mr. Engel Ms. Slaughter, Mr. Andrews, and Ms. Eddie
Bernice Johnson of Texas) introduced the following bill; which was
referred to the Commlttee on Economic and Educational Opportunities

' A BILL
To amend the Age Discrimination in Employment Act of 1967 to reinstate an
exemption for certain bona fide hiring and retirement plans applicable to °
State and local flreflghters and law enforcement offlcers, and for other

purposes.

.Be it enacted by the Sénate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. SHORT TITLE.



r

- ’ ' ’ :

.

This Act may be cited as; the "Age Discrimination in Employment Amendments
of 1995".

[
§

SEC.. 2. REINSTATEMENT OF EXE&PTION
i
(a) Repeal of Repealer.--Section 3(b) of the Age Discrimination in
Employment Amendments of 1986 . (29 U.S.C. 623 note; Public Law 99-592) is
*repealed L '
(b) Exemption.--Section 4(j) of the .Age Discrimination in Employment Act
of 1967 (29 U.S.C. 623), as in effect 1mmed1ately before December 31, 1993--

(1) is hereby reenacted as such, and

(2) as so reenacted,,ls amended by striking "attained the age" and
all that follows throug% 1983, and", and inserting the following:

‘mattained--
"(A) the age of hiring or retirement in effect under applicable
State or local law on March 3, 1983; or
|
"(B) if the age\of retirement was not in effect under applicable
State or local law on March 3, 1983, 55 years of age; and".

| e e s S

SEC. 3. STUDY AND'GUIDELINEsﬁFOR PERFORMANCE TESTS.

(a) Study.--Not later than 3 years after the date of enactment of this
Act, the Chairman of the Eqnal Employment Opportunity Commission (in this
section referred to as "the Chalrman") shall conduct, directly or by
contract, a study that will' 1nclude——' ' ' '

(1) a list and. descrlptlon of all tests available for the assessment
"of abilities important for completion of public safety tasks performed by
law enforcement offlcers and firefighters, -
!
(2) a 118t of such publlc safety tasks for which adequate tests do
not exist,

{3) a description of the technical characteristics that performance
tests must meet to be compatlble with appllcable Federal civil rights
Acts and pollcles, S

l

{4) a description of the alternative methods available for
determlnlng -minimally acceptable performance standards on the tests
descrlbed in paragraph (1}, S

(5) a description of the administrative standards that should be met
in the administration, scoring, and score interpretation of the tests
described in paragraph (1), and ‘ ' : ‘

(6) an examination 'of the extent to which the tests described in -
paragraph (1) are cost effective, safe, and comply with Federal civil
rights Acts and regulations.

(b) Advisory Guidelines.--Not later than 4 years after the date of
enactment of this Act, the |Chairman shall develop and issue, based on the
E

i
N


http:described.in

-

. results of the study requlred by subsection (a), advisory guidelines for the
administration and use of phy81cal and mental fitness tests to measure the
ability and competency of - 1aw enforcement officers and firefighters to
perform the requirements of thelr jObS

A (c) Consultatlon Requlrement Opportunlty for Publlc Comment ~—(1} The‘
Chairman shall, durlng the conduct of the study required by subsection (a),
'consult with-- ! , - .

(A) the United States Fire Administration;
(B) thi Federal EmergenCy Management Agency,

(C) organlzatlons that represent law enforcement offlcers,
flreflghters,,and thelrlemployers, and
4 l . -
(D) ordanizations that represent older individuals.
(2) Before issuing the advisory guidelines required in subsection (b),
the Chairman shall allow for public comment on the proposed guidelines.

(d) Development of Standards for Wellness Programs.--Not later than 2
years after the date of the ‘enactment of this Act, the Chairman shall propose
advisory standards for wellness programs for law enforcement officers and
flreflghters. ,

(e} Authorlzatlon of Approprlatlons -.There is authorized to be
napproprlated to carry out. thlS sectlon $5,000, 000
. ‘ €
SEC. 4. EFFECTIVE,DA$ES.

‘ (a) General Effective Ddte.--Except as provided in subsection (b), this
Act shall take effect on the date of the enactment of this Act

(b) Special, Effectlve Date --8ection Z(b)(l) ‘shall take effect on
December 31, 1993 ; .,-’ : A

Please type desired COMMAND (érrMENU):

R
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BILL TEXT Report for H.R.2722 -
As passed by the House (Engrossed)

1034 CONGRESS
1st Session < ,
‘H. R. 2722

AN ACT :

."To amend the Age Dlscrlmlnatlon in Employment Act of 1967 with respect—to ——
‘State and local flreflghters and law eriforcement officers; and to amend
the Age Discrimination 1n Employment Amendments of 1986 to prevent the
repeal of the exemption for certain bona fide hlrlng and retirement plans
appllcable to State and[local flreflghters and law enforcement officers.

Be it enacted by the Senate and House of Representatlves of. the United
States of America in Congress assembled,
E

SECTION 1. SHORT TITLE. i

This Act, may ‘be cited as the "Age Dlscrlmlnatlon in Employment Amendments
of 1993".

H

. SEC. 2. AMENDMENTS. :

Section 4(j) (1) of the Age Discrimination in Employment Act of 1967 (29
U.S.C. 623(j) (1)) is amended by striking "attained the age™ and all that
follows through "1983, -and", .and inserting the following:

"attained--
B
"(A) the age of[hlrlng or retlrement in ‘effect under applicable
‘ State or local law on March 3, 1983

*(B) if the agelof retirement was not in effect under appllcable
State or local law on March 3, 1983, 55 years of age; and".



SEC. 3. REPEALER.

Section 3 (b) of the AgefDiscrimination in Employment‘Amendments of 1986
(29 U:S.C. 623 note) is repealed.

SEC. 4; STUDY AND GUIDELINEé FOR PERFORMANCE TESTS.

(a) - Study.--Not later than 3 yvears after the date of ‘enactment of this
Act, the Chairman of the Equal Employment Opportunity Commission (in this
section referréd to as "the |Chairman") shall conduct, directly or by
contract, a stddy that w1ll;1nc1ude-- :

(1) a llSt and descnlptlon of all tests available for the assessment
of abilities important.for completion of public safety tasks performed by
law enforcément officers and flreflghters

(2) a list of such publlc safety tasks for which adequate tests do
not exist,

(3) a descrlptlon oﬁ the technical characterlstlcs that performance
tests must meet to be compatlble with applicable Federal civil rights
Acts and pollc1es, o

(4) a description off the alternative methods available for
determlnlng minimally acceptable performance standards on the tests
described in paragraph (l),

(5) a description of the administrative standards that should be met
in the admlnlstratlon, scoring, and score interpretation of the tests
described in paragraph {1) and

(6) an examlnatlon of the extent to which the tests descrlbed in
paragraph (1) are cost effective, safe, and comply with Federal civil
rights Acts and regulations. » : :

{b) Advisory Guidelines.--Not later than 4 years after the date of
enactment of this Act, the Chalrman shall develop and issue, based on the
results of the study requlred by subsection (a), advisory guidelines for the
administration and use of phy51ca1 and mental fltness tests to measure the
ability and competency of law enforcement offlcers and firefighters to
perform the requirements of thelr jobs.

(c) Consultation Requirement Opportunity for Public Comment.--{(1) The .
‘Chairman shall, durlng the conduct of the study required by subsection (a),
consult with-- :

(A) the Unlted States Fire Admlnlstratlon,

i

(B) the Federal Emergency Management Agency,

(C) organizations thgt represent law enforcement officers,
firefighters, and thelr employers, and

(D) organizations that represent older 1nd1v1duals

(2) Before issuing the advisory guidelines required in subsection (b),
the ‘Chairman shall allow for publlc comment on the proposed guidelines.



(d) Development of Standards for Wellness Programs.--Not later than 2
years after the date of the ‘enactment of this Act, the:.Chairman shall propose-
advisory standards for wellness programs for law enforcement officers and
firefighters. I X

(e) Authorization of Appropriations. --There is authorized to be
.approprlated to carry out this section $5,000,000.

Passed the House' of Representatives November 8 1993,
Attest ‘

Clerk.
*%% Remember you are in the 103rd Congress-

Please type desired COMMAND (or MENU) :
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 104H CONGRESS |
e MR, 344

To amend the; Age Diserimingition in Employment Act of 1967 to reinstate
an exemption with respect to the employment of individuals as State
and local ﬁreﬁghters and law enforcement officers.

!
?
i
!
'

IN THE HOUSE oF REPRESENTATIVES

JANUARY 4, 1995

Mr. PICKIEBTT introduced the followmg bill; which was referred to the
Cmpmittee on Economie and Educational Opportunities

A BILL

To amend the Age Discrimination in Employment Act of
1967 tq reinstate an exemption with respect to the em-
ploymeﬁt of individuals as State and local firefighters

and law enforeement officers.
!

1 Be ]zt enacted by the Senate and House of Representa-v
tives of 1 t}w Umted States of America ¢ in Cangress assembled
SECTION 1. AMENDMENT

Seenon 4 of the Age Discrimination in Employment
Aet of 1'967 (29 U. S C. 623) is amended by msertlng after

AN b W N

subsectlon (1) the follomng
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HLC.
I 2 '
| “(j‘ It shéll not ;-be unlawful for an employer that is
a State a pohtlcal subdmsmn of a State, an agencx or
1nstrumentahty of a State or of a political subdivision of
a State,: or an mterstate agency to fail or refuse to hire,
or to diséeharge, aﬁy individuatl because of such individual’é
age if siélch action is taken—
2 “(1) with réspect to the employment of such in-
div;idual as a firefighter or law ‘enforcement officer
.anéi such individual has attained the age of hiring or
' 'x;etxlrement in effect under apphcable State or local
law on March 3, 1983; and
L 2) pursuant to a bona fide hmng or retire-
ment plan that is not a subterfuge to evade the pur-
poses of this Aet.”.
SEC. 2. EFFECTIVE DATE.
\ Thjis Act shall take effect on the first day of the first
month tha,t begins after the date of the enactment of this

Act.

+HR 344 TH



[
i

Withdrawal/Redaction Marker

- Clinton Library
DOCUMENT NO: SUBJECT/TITLE DATE RESTRICTION
AND TYPE .
001. memo Joseph N. Cleary to Ellen J. Vargyas re: Age Limitations for Law 2/2/1995 P5

Enforcement Officers and Fireﬁfghters (6 pages)

This marker identifies the original location of the withdrawn item listed above.
For a complete list of items withdrawn from this folder, see the
Withdrawal/Redaction Sheet at the front of the folder.

COLLECTION:
Clinton Presidential Records
Domestic Policy Council
Stephen Warnath (Civil Rights)
OA/Box Number: 9589

FOLDER TITLE:
[Age Discrimination in Employment Act]

ds47

Presidential Records Act - [44 U.S.C. 2204(a)] ‘ ’

P1 National Security Classified Information [(a)(1) of the PRA]’

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA] 1

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA] i

P5 Release would disclose confidential advise between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of |
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donofr's deed
of gift. C !
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3). '

|
RR. Document will be reviewed upon request. :

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA] .
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DE TERMNED TO BEAN ADMINISTRATiVE
MARKYNG Per E.O. 12958 as amended, Scc 3 2 ()
Imtxals _BM™MSs . Date: _§[22/08

EXECUTIVE SUMMARY

The Age stcnmmanon in Employment Act (ADEA) as amcnded in 1986 prohlbxts :

mandatory retirement based on chronologxcal age for all but selcct occupations. These

. .occupations included tenurcd cpllege faculty and public safety ofﬁcers. With respect to

“these occupations, the exemption is to expire in 1993. Thus, Congress mandated that the

i

EEOC provide some foundation for either continuing the exemption or. eliminating it prior
I . .

to the expiration date. The Nf;nional Academy of Sciences has recently issued a report

' .suggésting the elimination of thé ADEA exemption for tenured'college faculty based on a

comprchenswe review of resea.rch and pohcy (Hammond & Morgan, 1991). ‘The Center for

Apphed Bchavxora.l Sciences at Penn State University was given the rcsponsmxhty of

1

conducting a similar study related to the value of age-based renrement for pubhc safety

officers.

i
l

Congress defined public ;safety'positions as encompassing fire fighters, police ‘ofﬂcers‘
can'd corrections officers. 'Ihcseleccupations were identified for exemption from the ADEA
-amendment - regardmg agc-related retirement bccause of the sensitive nature “of these

. 7posmons vis a vis public well bcmg It was assumcd that any compromise in the abxhty of

mcmbers of these occupauons to carry out their job duties would place members of the

_~pubhc (mcludmg fellow workers) in jeopardy of possxble serious injury or death ,The

exemption, then, implicitly agccpts the notion that age is a Bona Fide. Qgg;patlgna

- Qualification and that all of [those‘ incumbents ébove a certain age do not possess the

necessary attributes for safe and efficient occupational performance. Thus, a logic exists for

maintaining age-based mandatory ren'rernent - it promotes public welfare. Nevertheless, the

15
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Equal Employment Opportunity Commiﬁsion (EEOC) is charged with the protection of the

nghts of oldcr Americans. Thus, there is reason for EEOC to question the age-based logic
since any retirement for those workcrs bclcw that age creates a circumstance of pnma facie

dxsparatc impact. It was our rcsponsnbxhty to determine if there were tests available that

could be shown to be job-related, cost effective, and safe for the test taker. If this were the

case, then a comparative reéomxilendation might be made contrasting chronological age with.
. | ) v

|

. tests as a predictor.

Therc are two sets of cucumstances that mjght be thought to comprormse the

performanoc of pubhc safcty tasks _The first i is a sudden mcapacxtatlon prcmpltated by a
catastrophic medxcal event such as a myocard1a1 infarction (heart attack). The second set
of circumstances might be described as accumulated d;ﬁcxt. In this latter snuauon, an
findividual might gradually dctcriiorate with respect toa particulai' abilﬁy until that person
" “is no longer &?ablc-of performi:ng a pubiic safety task in a rcésonably‘ efﬁcient manner. As
an example, an incumbent’s mefmory might degeherate to the point that he or she forgets
the correct sequence of a crmcal procedure and creates a hazard to the public and fellow

workers by using the wrong pro;éedure.' The central question, then, is the extent to which

testing (in lieu of age) can pr;edict the onset of either a sudden Virjxcapacitation in an

individual who was previously without symptoms or can identify the‘ point at which an

-

individual will fall below some  critical minimal level on an ability required for"safe and
efficient performance of publlc safety tasks.
" In addressing these 1ssues the project team considered many sources of mformauon

These included research pubhshed in scientific journals, tgchmcal reports, current practices

16
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in public safety agencies, éxtantgdata sets related to ﬁthcés, illness, and mjﬁry. opim’ong 6f
knowledgeable professional grof;ps. and the shared expertise of task team members. Our
okmclusions and fécbmmendatiéns are based on these information sources. Aithough we
wcte aware of the vaﬁdus pubijc pohcy implications of our recommeridiations, we were
careful not to a]ldw those to inﬁiuence these recommendations. |

Based on our review of material available to us, we came to several conclusions.

They are as follows:

[

The résponsibiﬁties of public saféty officers on‘Ionccasionally involve the difea threat to the
~ well being of citizens and fello;fw officers. Further, the base rate f_ot the occurrence -of--
~catastrophic medical events leadﬁng to sudden incaf;acitation in the workplace is generally
low and not well prediéted by iagé. The joint probability df the occurrence of sudden .
incapacitation in an asymptomauc public safety officer whﬂe perforﬁﬁng a task dii'ecﬂy
"related to protecting the public ?sﬁnishingly small. Further, there are tests avaTil'ablev for

;predicting the prebaBi]ity of sucﬁ an event that are more effective than age and w1th lesser

adverse impact on older employees.

iliti

hiavaila le sthap are better predictors than age. There

are substantial ability diff_grcnce?s. among individuals of any age gl'oxnping." ~This variability

incréasqs with chronological age. Thus, it is fair to say that any statements about age groups

based on averages will not be accurate about individuals.. Further, even within individuals,

H
H
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: changes in ab1ht1es are often hrregular rather than gradual and predtctable Thus,
' mdmduals can be charactenzed as moving through a series _of plateaus, often evxdeneing
increases in abtlxty as well as decreases.j Finally, many of the changes associated w1th agi'ng

are actually tlé.e result of illness, injuty, and life styie variables rather than aging, per se.

Our use of é;ge in this report reflects some. umque explanatlon of psychologlcal or

physrologtcal functtomng that 15‘ no_t wptured by medlcal or ability testtng Thus, the
posstblhty exists of retarding, . arrestmg, or reverstng dechnes as a result of various

"mterventtons It is unh.kely that a11 or almost a]l people of any age group under 70 could .

‘be shown to be unable to meet th[e requtrements of most public safety tasks ‘and we beheve -

~ 'that mumc1pa] policies pertatmng to hea]th and ﬁtness 51gmficantly mﬂuence the likelihood

of a]l or nearly all such mcumbents fathng Further, although there might be some ..

mdmduals who are mwpable of meetmg performance standards these mdmdua]s can be.

identified through the use of tests thus decreasmg the probabthty that a worker will be the

victim of age-dlscnmmatton .

In sum, then, we. feel tha[t 'neither the sudden in:eapaci.tation'nor -the‘ aeeuntulated '

deficit models are well'served by lan age;based mandatory retirement rule. It would vappear
' !

‘ that the public well bemg is better served by a testmg reglmen than by a chronologlcal age

, deasron rule when it comes to rettrement dec1stons g;g nsequently, we mommgnd that the

xemption f lic safi flicers from the provisions of »the 1986 ADEA gmendments be
|
ehmmated and that these occm;‘tlons be tneated llke all others covered bv the ADEA

!
:
!
F
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" period of service for whi

5 § 8334

NOTES OF DECISIONS . . o

08 -!ivingadjustmmta 8
Pt ofagency 9 .

4. Relynds - -
Person\who had obtained a refund of his
contributiot to civil service retirement account,
was not entitied to have the refunded amount
redeposited to the account, in view of fact that
he was no longe\employed by government in
mynpadtywhen % sought to make the rede-
posit, and, thus, he whg not entitled to use the
he received a refund
in determining his entitlethent to g civil service

‘retirement annuity. Abubot‘or Abubot's Esuwe

v.US..1982.lCLCt.296.

Applicant was mtenﬂuedto disgbility retire-
ment hased upon his service prior td\his receipt
of lump-sum payment of his retiremeégt reduc-
tion, where Jump-sum payment was not re po&
ted by applicant when he was subseq ently
reemployed in a- position subject to the Oy
Service Retirement System. Broad v. Office of
Personnel Management, MSP.B.1992, 53

 MSPR. 5.

Applicant for deferred civil service reﬁmment
annuity did not prove, by preponderant evi-
dence, that he did not receive a refund of hip
retirement contributions, where routine recgréls
of Office of Personne! Management (OPM) es-
tablished application for refund and issypfince of
voucher for refund check; moreover, there was
no evidence that check was not jafued by .the
Department of the Treasury anddpplicant intro-
duced no probative evidence ghowing nonreceipt

of retirement contributionsg?’ Rint v. Office of
Personnel Mansgemegt! M.SP.B.1991, 48
MSPR. 69

Fomeremplo whoreemed:dundofm—
tirement deductidhs was not entitled to ab annu-
ity on theory4hat, when he was reemployed in &
permanept position, agency was obligated to re-

. quire kifn to make a redeposit into retirement -

und and deprived him of an snnuity becanse it
Hd not inform him of the need to do s6; employ-
eewhoserved under an indefinite appointment

,ududed&mmmgeundatbeﬁvﬂ&mee

\/ § 8335. Mandatory separation

GOVERNMENT ORGANIZATION ¥

f
Retirement System (CSRS). was ineﬂgihle to
redeposit his refund for reemployment, and th
agency was not obligated to either require
inform employee to redeposit his refund/| for
credit. Smchezv.OﬂSeeofPemmnelManag&
ment, MSPB 1991, 47 MSPR 343 / - q
6. Contributions as asseta /- ¢
In view of plain language of ployment
compenaation statute, AS 23.20.36 smting that
only -that part of pension or Aim periodie
payment that is attributable

determining
disqualifying income, Depaftment of Labor cor
rectly concluded that out/f each $1,490 monthly
pension payment the 56 percent contributed by
employer constitu income.
Wentland v. EmymemSer.va Dept.uf
Labor, Alaska 1983 enp.mxzsa -

7. Comm typmertyﬂzhts ARG
'Ibthe tthatcommumtyconﬁbutedw

the hushénd's federal civil service disability ben.

efits, eymeeommunityptnpe:t}'; the hus-
bapd's right to receive the benefits did not vest
Défore his marrisge to wife. Hughes v. Hughes,
93], 634 P2d 1271, 86 NM. T19.

8. Cod{-of-living adjustments
Fact thay federa! retirees paid their own mon-

ey into the jvil Service Retirement and Disabl-

ity Fund did\ not mandate conclusion that a
contract implied, in fact arose which would bind
government to edgtinue to provide cost-of-living
sdjustment increases subsequent to retirement.
Zucker v. US, CA.Fed 1985 758 F2d 637,
certiorari denied 106 §.Ct. 129, 44 US. 842,88
LEd2d 105 -

8. Dutyofagency = \ " )
naghment (OPM) erred

Office of Personnel Manag
when it failled to address rdijree’s .contention
that she had not been affordedd\gpportunity to
make a deposit for post-1956 milithyy service, or
specific request to be allowed to migke such &
m’- Wilber v. Office of Personne M_guge.

ment, MSPB 1991, 47 MSP.R. 444.

et

<+ s d———

4 contributions of .
thehmuredworkerisexdm

(a) An air traffic contmllerahallbesepafated fmmthesemeeon thelastdsy of the
month in which he becomes 56 years of age. The Secretary, under such regulations as
he may prescribe, may exempt a controller having exceptional skills and experience as a

.controller from the automatic separation provisions of this subsection until that control-

ler becomes 61 years of age. The Secretary shall notify the controller in writing of the
date of separation at least 60 days before that date. Action to separate the controller is

‘not effective, without the consent of the mnmller. until the last day of the month in

which the 60-day notice expires. .

(b) A firefighter who is otherwise ﬂxgible for :mmedmte reurement tmder sectmn
8336(c) shall be separated from the service on the last day of the month in which such
firefighter becomes 55 years of age or completes 20 years of service if then over that

age. Iaw enforcement officer who is otherwise eligible for immediate retirement
under shall be separated from the service on the last day of the month in
which to cer mes57yeamafageorcompletes20yemofmcelfﬂxenover

that age. The head of the ugency, when in his judgment the public interest so requires,
may exempt such an employee from automatic separstion under this subsection until
that employee becqmes 60 years of age. The employing office shall notify the employee



GOVERNMENT. ORGANIZATION § ccane

S S I GO‘V'ERNMENT ORGANIZATION 5.~f§.8335‘
in wnﬁng of the. date: of . separation at least 60 days in advance’ thereof. . Action to
aepamte the employee is not effective, without the consent of the employee, until the last
day of the month-in which the Go-day nouce expires. ... .

7 (e AnemployeeoftheAhskaRaﬂmadmAlsskaandanemployeewhoisacmmof o
the United States employed on the Isthmus of Panama by the Panamga Canal Commis-
gion, who becomes 62 years of age and completes 15 years of service in Alaska or on the

mornxcrsmxs e e e ,:_.-,3_\;*,*;, .

Retirement ' System (CSRS). was ineligible to
S redeposit his refund for reemployment, and thus
~¢ - sgency was not obligated to either require or
*. . inform employee to redeposit his refund for
credit. Sanchex v, OﬂieeofPemonndMa.nsge-
ment, MSPB 1991, 41 w.&m L

coount, 6. Cantrlbuﬁonauasseu

L HL e

amount : Isthmus of Panama shall be automatically separated from the service. The separation is

wt that Inviewofylamlmguagedmploym effective on the last day of thé month in which the employee becomes age 62 or

aent in mmmnmmw.mmmmﬁnzm eompletealsywsofmcemAIaakaorontheIsthmusomemaxfthenoverthat

erede- only that part of pension or similar periodic - age. Theemplomgoﬁiceshanmhfymeemployeemwnhngoft.hedateofseparat:on

18e the gme‘“ that is attributable to ?:“’ﬁ’“ﬁm of  at least 60 days in advance thereof. .. Action to separate the employee is not effective,

refund insured wkam&mneemlnded dW.;.g ., : wit;g.ltthe consent ef the employee, unt:l t.helastday of t.he monﬂminwhxcht.he Go-day :

‘Estate rectly concluded that out of each $1490 monthly Rotice expires. ..t -t g i
pension payment. the 50 percent contributed by * (d) A meriber of the Ca.p:tol Pohce who is otherwxse ehgihle for immedmte retxre-

* retire- ?ﬂm “‘é‘ﬁw Sec. Div. Di:m:f mentundersechonm{i(m)ahallbesepamted&omtheeemeeonmelastdayofthe L

receipt 'y “l “'l' 1983,mml§zdm& Dept. d month in which such member becomes 65 years of age or completes 20 years of service if .

reduc- e thenoverdmtage. The Capitol Police Board, when in its judgment the public interest p

5“‘-'1":; 7. Communlty IWM rights - - . 8o requires, may exempt such & member from automatic separation under this subsec-

mﬂ T the extent that community contributed to tion until that member becomes 60 years of age. The Board shall notify the member in

Miice of the husband’s federal civil service disability ben- - writing of the date of separation at least 60 days in advance thereof. Action to separate

2, 53 efits, they were community the hus< . the member is not effective, without the consent of the member until the Lastday of the -
waﬁ@tw'mw%emmaotm monthmwhmhthees-dsynouceemm

srement ~before hia marriage to wife. V. Hughes, " (e) The President, by Executive order, may exempt an employee (ot.her t.han a

at evi- 1981, 64 P2d 1271, 9 NM. 718, RIS member of the Capitol Police) from automatic sepamt:on under tlus section when he

”““f B cost-of-lfving a(ﬁustmenu et determmea the public interest so requires. . g ‘

M) es  Fact that federal retirees paid their own mon- (s amended PubL. 96-70, Tl 11, § S302(eX3), Sept. 21, 179,90 Stat. 496; PubL.96-347,§ 16, -}

ey into the Civil Service Retirement and Disabil- Sept. 12, 1880, 84 Stat. 1150; Pub.L. 101-428, § 2(bX1XA), (2), Oct. 16, 1990, 104 Stat. 928; PubL. ¥

beseparatedfmmthesermeonthehstdayofthe ’

ment, MSPB 1991, 47 MSPR 448 ..

NN

rs of age. TheSeawetary,undermchregtﬂnuonsas
ntroller having exceptional skills and experience as a

struck out subsee. (e). Accordingly, the amend-
menthyPub.L%—?ﬂwasezemwed xuhaec.

R0

IMAmendmenu S o
| ‘Subsec. ®).. Pub.L. 102-878, § 2(60), substi

mwm:rfuwmcw*

erewas Ity Fund did not mandate conclusion that a 101-609ﬂﬂeIV§409(a).Nw5.19901NSmL1468 Puhhlmmwcsmoa.z.iesz.ms
by the contract implied in fact arose which would bind Stat..l354) . + .
atintro-  government to continue to provide cost-of-living . - ] ;
i ;n;);i:kemmt (i}xg:ea%es mmt%r;ﬁzrgng; HISNRICALANDSTATU’NRY NOTES Cae ¢
Mice of avienied AFed.] Codiﬂcnﬂon g mdesxgmted,inseﬁed‘(o&erﬁmnamanberof
% -4 g:;ﬂms, . IQBS.CLIZQ.HOU.S.B&Z.SB Amendmtbysechon%a){l)o{hml,, thermchﬁce)"toﬂowing“mployee
s SRR !01-609 which directed the striking out of *law - .
:qlmt: 9 Dn:rofuenew - enforcement officer of a” from subsec. (b of this 1380 Amendment
section, was executed by striking out *law en- Subsec.
in Office of Personnel Management OP amd (a). WhLM?wbsﬂmd"Se&
Tore ;mummmmﬁmﬁm oo ioer &7 88 the Brobable tntent of rmw'tor“semmyofmwpomﬂon.hm
drement that she had not been sfforded opportunity to SR plm e e
wsuse #t  make a deposit for post-1956 military service, or Pnh.L.! 96-70, - f_‘%"xs" purparted to e
employ- - specific request to be allowed to make such a ‘mm?}ﬂd mand P:evioua& 1379Amendment : e -,
dintment  deposit. Wilber v. Office of Personnel Manage- isions of subses. (¢) In subsec. (c), and  Subsec (). PubL. 96-70 substitited “Pana-

ms Canal Commission” for “Panama Canal

. Companyormecam.l%ue(}evenment" See

Codzﬁmnonmteabwe.

Eﬂ'eeﬁvensteoflm Amendmeuu
Amendment hy section 2{60) of Pub.L.

=ation provisions of this subsection until that control- m%ﬂmmm@zﬂﬂfw%w, 102-878 effective Nov. 5, 1090, see section
Secretary shall notify the controller in writing of the . , P %ﬁ)“%wﬁgg“‘f”“m
before that date. Action to separate the eontroller is mﬂmwﬁmt LA E under section &

oftheeontm]ler, until thelastdxyof thementhm | Subsee. (). PubL. 101-509, 5409(&)(1). nﬁectlvel)ateof 19% Amendment

ise ehgible for lmmedmte retirement \mder section
s service on-the last day of the month in which such
eoreomplebes%yeersofsemoexftbenoverthat
who is- otherwise eligible for immediate retirement
-ated from the service on the last day of the month in
3 of age or completes 20 years of service if then over
when in his judgment the public interest so requires,
xn sutomatic separation under this subsection until
age. The employing office shall notify the employee

struck out “law enforcement officer or 8" pre-
ceding “frefighter who 15" SeeCod:ﬂmﬁon
note under this seetion.” ~ .71 v
| Pub,L. 01-609, § 409(a)2), ailded provisions

-setting forth when & law enforcement officer

otherwise eligible for retirement under section
Wc)mnuwpamwdhmm T
'Subeee. (d). PublL. 101-428, § 2(bXI1XA),
aﬂdedsubeec. @. Formermbaec.(d)wasre-
deeignat.ed(e)-

- Subsec. (e), Puh.L. 101-&8,§ 2&:}(1){& (2).
Memgutedﬁonnersubeec.(d}as(e}.snd.asw

- Section 40%¢) of PubL. 101-609 provided
that: “For the purposes of this section [amend-
ing subsee. (b) of this sectian and section 8425(b)
of this title], the effective date shall be the date
of enactment of this Act [Nov. 5, 1990}.'

Section Zfb)(l)(B} of Pub.L. 1014% pmvided
that: “The amendment made by subparagraph
(A) {enacting subsec. (d) and redesignating for-
mer subsec. (d) ‘as (e)] shall take effeet two
yemaﬁerdxedmdmﬁnentufﬁﬁam

{Oct. 16, 18901 - - .. )
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Effective Date of 1980 Amendment

Amendment by Pib.L. 96-347 effective on the

later of Oct. 1, 1980 or the ninetieth day after
Sept. 12, 1980, see section § of Pub.L. 96-347,
wi:outasanoteunderw&onZlOQofthmhﬁe.

Mandatory &paraﬂon Provismns Not to Be -
Applied Retroactively - -

. Pub.L. 99-556, Title V, 5504 Oct.z‘f 1586,
1008&:.3141 provided that:

“(a) ln general.—Section 8335(a) oftnles,
United States Code [subsec. (a) of this section],
shall not apply fo any air traffic controller ap-
pointéd before January 1, 1887,

“(b) Definition.-~For purposes of this sec-

tion, the term ‘air traffic controller’ means any
individual who—

(1) is an alr traffie eoniroller wn.bm the
meamng of aecuon 210%(1) of ﬁt.le 5, United .

”mw«.nm

GOVERNMENT ORGANIZATION )

SmwsCode{sediun mOQ(l)nfthmhﬂeLasin”

" effect on January 1, 1987; but -, sk

(R ey

“(2) is not an. sir traffic controller within
‘the mesning of section 2109(1) of title 5, Unit.
eﬁsmcode.asineﬁ‘ectonﬂeeemherm

1-!

Nonapplieabilit& of Subsection (&) to Deparb-
.ment of Defense Air Traffic Controllers
Appolnterl Before September 12. 1980
" Section 2 of PubL. 96-347 provided thaL

‘Secunnmﬂnofbﬁes‘UmtedSmesCode

{subsec. (a) of this section], shall not apply to an

individual appointed as an sir traffic controller

in the Department of Defense before the date of
themacunentofﬂﬁsAa{Sept.lz,lﬂsor

Forlegtslstxvehistoryandpurpoeeof?ubh
96-347, see 1980 US. CodeCong andAdm.
Nmp.2‘7u. o .

wssrsrgnsmrmcncsmuu E L

. ‘Employee protection, executive order, see
§ 15401,
de:cia! decisions, see § 16422,

Mandstory age ret:rement, aee § 15(19 et

NOTES OF DECISIONS

‘Construction with othcr laws u
Firefighters 8 L
Law enforcement officers 10
Review §

L Constitutionality

Generally, federal government or state gov-

ernment may constitationally set an age for the
retirement of its employees. Martin
v. Tamaki, C.A.Cal 1978, 607 F.2d $07.

Subsec. (b) of this section, requiring mandato-
ry retirement of law enforcement officers at age
of 55, does not violate equal protection elause of
US.CA Const. Amend. 14. Bowman v. US.
Dept. of Justice, Federal Prison System,
D.C.Va198l, 510 FSupp. 1183, affirmed €79
F24 87, certiorari denied 108 3.Ct. 434, 459
US. 1072, 74 L.Edzdss& '

1a. Comtrucﬂonwithotberh\n
«Factchatﬁ&mm’andatoryreﬁmnfentage

uforfedemlhwenfereementoﬂieersmm

conclusive on question whether such retirement
sage was reasonsble for state or-local officers
having similar duties. . Helar v. Crawford Coun-
ty, Wis, C.AWis.1984, 746 F.2d 1199, certiorari
denied 105 S.CL 3500 472 U.S. 1027, 87 L.Edzd

- 631.

Mandstory retirement schemes appmved by
Congress for federal employees are not subject
1o strict reqmrmmmta of Age Discrimination in
Employment Act, section 621 et seq. of Title 29;
rather, such schemes need only be rationslly
related to permisaible government objective and

- only those age limitations that are s0 unresson-
able a8 to constitute arbitrary and capricions

. exercise of legislative power will fail this test.

Orzel v. City of Wauwatosa Fire Dept., CA Wis,
1988, 697 F.2d 743, certiorari denied 104 8.Ct
484,464 US. 992, 78 L.Ed.2d 680.

7. Waiver
- Regular civil service renrement benefits and

dvil service disability retirement bénefits’ are

subject to division and partition in divorce pro-

‘ ceeding. Bonarv. Bonar. Tex.(}:v.App 1881, 614

S.W.Zd 47z

8 Finﬁxhtas

Federal covil service statute [ﬁ US.C.A.
§ 8335(b)] providing for retirement of most fire
fighters at age 66 did not establish that age 56
was -3 bona fide occupstional qualification for
nonfederal fire fighters. Johnson v. Mayor and
City Council of Baltimore, Md. 1885, 105 8.Ct

2nt, 4720.8.853,861..26.2(186.08@“‘

637 F.Supp. 903. ) e TR

Prmo!mmwrﬁymandatedmtmd
age of 56 for federal firefighters did not estab-
Tinh validity of city’s defense in action under Age
Discrimination in Employment, section 621 et
seq, of Title 29, that age 65 constituted valid
bona fide occupational qualification for local fire-
fighters, where federal retirement scheme, un-
Bkedty’sa&eme,e:q;ress!yallowedforimﬁvﬂ-

ualized determinations of fitness in exceptional -
cases. Orzel v. City of Wauwatosa Fire Dept, -

C.AWis1983, 697 F2d 743, certiorari denied
1048.0&484,464U.S.992.?8[..Ed.2d680.

. Merit Systems Protection Board was wﬂ.hout
jurisdwhontoeunsider agency decision’ not to
exempt law enforcement officer from mandatory
retirement provisions of statute providing that 8

law enforcement officer or fire fighter who is
_eligible for immediate retirement shall be sepa-

rated from service on last day of month in which
he becomes 55 years of age; moreover, errone-
ous statement of appeal rights by Office of
Personnel Mansgement in its reconsideration
decision did not serve to confer jurisdiction upon
Board. Conway v. Office of Personne] Mans.ge-
ment, MSPB 1884, 19 MSPR. 25.
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" effect onJamm-y 1, 1887; but .. .
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GOVERNMEN‘E ORGANIZATION‘;’

}
StatesCode[seeﬁoan)uﬂhisﬂﬂe].mh

SR

lay after - - “(Z)isnntmalrmﬁceomm!lermuun
- $6-847 the mesning of section 2109(1) of title.5, Unit.
this title, '--?gsicmcode,-sine«eetonnmbasl
A R had . DR ISR 4]

ot to Be 'y ooplicability of Subsection (a) to Depart-
.ment of Defense Alr Traffic Controllers

27, 1986, Appointed Before September 12, 1980 -
" Section 2 of PubL. 96-347 provided that:

ftitle 5, “Section B335(a) of title 5, United States Code
- section], - [subsec. (a) of this section), shall not spply to an
oller ap-  individual appointed 8s an air traffic controller
o in the Department of Defense before the date of
memcammx&w.xz.mor

this sec- ; "

e leegialatxvehisf»ryandpmweeofl’ub.k
sithin the M?seelsmU.S.CodeGanganaAdm.
S.United-‘News.p.z'ﬂL R
EDERAL PRACTICE MANUAL o
sder, see Mmdnmryagammm&eeeil&dmet
OTES OF DECISIONS - -

7 Waher -

civil service retirement benefits and

dvil service disability retirement benefits are

subject to division and partition in divoree pro-

- ceeding. Bonar v, Bonar, TenCiv.App.lQSl. 614

N s.w.zdm. '

state gow 8 Finﬁchws . e
geforthe  podernl aivil service statute {5 USCA
s Martin 5 ge35m)) providing for retirement of most fire .
- - fighters st age 56 did not establish that age 55
-mandsto- Was-& bona fide occupational qualification’ for
ers stage nonfederal fire fighters. Johnson v. Mayor and
1¢clause of ity Council of Baltimore, Md. 1985, 105 S.CL
mv. US 2717, 4?20.8.3&,88@4.2:1%6,011@:&
. 8 637 F.Supp. 903. . . -
Tmed €79 mdmwﬁymm:ktedreﬁremeﬁ
- 494, 459 oy of 56 for federal firefighters did not estab-
lish validity of city's defense in action under Age
Discrimination in Employment, section 621 et

seq. of Title 29, that age 55 constituted walid

ament age homﬁdeoempa:wnalquahﬂmﬁonforwﬁm-
3 was not  fighters, where federal retirement scheme, un-
setirement  like city’s scheme, expressly allowed for individ-
al officers  ualized determinations of fithess in exceptional
‘ord Coun-  cases.  Orzel v. City of Wauwatosa Fire Dept,
. certiorari  -C.AWin1983, 697 F.2d 743, certiorari denied
7 LEd24 101 S.CLM&SGU.S.M?SLE&.%G&
) Mmsmmmsmdmwﬁm
by jurisdiction to consider. agency decision not to

wt subject exempt law enfarcement officer from mandatory
aination in  retirement provisions of statute providing that a
of Title 29; law enforcement officer or fire fighter who is
.rationally  eligible for immediate retirement shall be sepa-
jective and ratedﬁ'omseﬂweonhstdsyofmouminwhich-

unreason- he becomes 65 years of age; moreover, errone-

.capricious  bus statement of appeal rights by Office of
-] this test.  Personnel Management in its* reconsideration
., C.AWis.  decision did not serve to eonfer jurisdiction upon
IMS.GL ‘Board. Conway v. Oﬁceo!PemonnelManage-

. ment, MSPB 1984, 19 MSPR 25, . . -7
398 o
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Boardmaynotreviewfaﬂumbzﬂnth'

txon to mandatory retirement provision for law
enfomement officers whish allows head of an

agercy to exempt such an employee from auto-

matic separation until that employee becomes
mxty years of sge.” Ryan v. Defense Investiga-
tion Sewice. HSPB 1985, 25 M.S.P.R. 551.

’ m. Law enforeement officers

Futthstanployee of the Defenze Inveshga
hve&mcemsworded.asamsﬁ.erofadnun—
xsu-atwe convenience, retirement benefits nor-

_mallygrmtedtolawenforcement officers did’

noteompelemclumthathewotﬂdhedemled
ilawenforemmtoﬁ:erfor “of man-
datory retirement statute, 5 US.C.A § 8336(b}.
Ryan v. Merit Systems Protection Bd., CA.Fed.

| 5:48336

Employee,whowastnnsfenedfxmpoeihon
of investigator with the Naval Investigation Ser-

:vlcewapneihonofinvesﬁgatmwnhthe!)e-
.fense Investigation Service, continued to per-

form same personnel security investigations that
he had previously performed, and thus hed ev-
ery good reason to believe that same law en-
forcement retirement coverage would apply to

‘him after transfer; therefore, notwil

initial determination by Director of the Bureau
of Retirement, Insurance, and Oceupational
Heslth of the former Civil Service Commission
that employee was not entitled to law enforce-
ment coversge for retirement purposes, a deter-

-mmuonwhmhmwbeequmﬂym em-

ployee was occupying & law enforcement position
entitled to a retirement annuity, and thus agen-

. €y could mandatorily retire him pursuant. to

stahﬂepmvﬂmgfotmchreﬂementaz&ym
of age. Ryan v. Defense Investigation Service,

1985.?79F2d669 MSPBISS&ZSM.S.P.RSSI
§AB336. Immediate retirement S o .
N [See méin wlumefor te:ct of(a) to (c)]

{d) A ployee who-—

(l) i\ separated from the service mvoluntarﬂy. exeept by removal for ¢
charges ¥ nusconduct or delinquency; or .

.. (2) whildgerving in a geographic area designated by the Office Personnel

' Managemen s separated from the service voluntarﬁy dunng a periff in which the

i Ofﬁce de' mifes that«— :

: (A) the s ncyinwhich the employee\ssewmgts fdergoing a major -

' (B) a significs

. reorganimﬂon, major reduction in force, ora ma)or trgy
ot percent of the employees &

sfer of function; and
in such agency will be

. separated or subjé)y toannmmedmbemductmnm by mteofbasxcpay(thhout

regardtosubchap VIofchapterSBofﬁus oreompamhlepmvxmons), »
ce or after becoming 50 mofageandcompletmgm

after completirig 25 years of seX)

yeamofaemeemenuﬂedtoannmty ...., of paragraph (1) of this

to an annuity under this subsection if the

another position in the employee’s agen

subsechon.separahonforfaﬂum ept a dire edybes ignment to a position outside
- the commuting area of the employs eoneemed Zto mmpany a position outside of
such ares pursuant to a transfer of A tion 8 ot be considered to bé a removal for
cause on charges of misconduct or de Mquen: Notwithstanding the first sentence of
this subsection, an employee described inWargraph (1) of this subsection is not entitled

Vi s ployee has declined & reasonsble offer of
$Nwhich the employee is qualified, which is

not lower than 2 grades {(or pay levels) 4 ! dow Nye employee's grade (or pay level), and

which is wiﬁnn the employees commy

'(h}(l) Amember of the S ,,
ExecuﬁveServiceforfaﬂune

or for less than fully succes
I of chapter 43 of this ti
years-of age and complef

Cryptologic Exe

yearaof epfice menuﬂedtoanannmty

i after completing 25 years of se
g 20 years of service is entitled to adl

(2) A'member of e Defense Intelligence Senior Executive

‘ /. e Service who is removed from such service

recertified as a gefiior executive or for less than fully successful execut)
after completi® %yumofserwceoraﬁerbecommg&ﬂyearsofageand mplet.mgzo

[Seemam umefortexto e)ﬁo(g)]

Execuﬁve Semee W
be recertified as a senior
s mﬁve performance (as debermined under subchapter

R is removed from the Semor
tive under section 3333a

e or after becoming 50
:nn . .
ice or the Senior

¢ performance

!(3) b’ member of the Federal Bureau of Invesbgahon and Drug Enfoxee ent
'..4 trauonSemorExecutzveSemcewhoxsremovedﬁnmsuchwwoefor ailre to

ertified a8 & senior executive or for less than fully successful executive peNor- -
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'YEES Part 3

aud a showing of his efficlency and com-
retency based upon the information spee-
ified in the statute, and where the Clvll
Service Commission approved and certl-
tled the continuance of an employee in
the service, it was required to grant an

extension for two years. 3¢ Op.Atty.Gen.
+30.

Former section 715 of this title {oow
covered by this sectlon] did not prescribe
fegree of efficiency which an employee of
‘etirement age had to pass as condition
ff his continuation in the civl} service,
wnd such efficlency was not necessarily
letermined by rating established accord-
g to method provided by said sectlon,
1or was said section controiling in deter-
aining application, and head of depart.-
tebt was warranted In giving greater
-eight to opinion of employee’s immedi-
‘te superior as best evidence of his effi.
lency. 1926, 35 Op.Atty.Gen. 155. v

Unemployment insurance

United States postal employee whoge
npioyment had been terminated at age
1 by reason of mandatory retirement
~ovislon of Federal Civil Service Com-
isslon {mow Office of Personnel Man.
rement] regulation was dlsqualified as
wing *‘voluntarily" left work under un-
iployment lusurance statute providing
at an indlvidual should be disqualitied
-r benetits for perfod of unemployment
bsequent to his having retired or hav-
g left regular employment voluntarily
‘thout good cause attributable to the
ployment. Richardsen v. Maine Em-

cyment Sec. Commission, Me.1967, 220
!d 328

Standing to sue

njury io fact was suffered by plalntift
“m functioning of former provisfons of .
8 section which forced him to become
“ehired “annuitant” with Veterans' Ad-
aistration at age 70 and, hence, plain-
' had standing to attack constitution-
"¥ of such provislons. Issarescy v. Cle-
d, D.C.R.L1979, 465 F.Supp. 657.

Walver

Aght to test coustitutionality of form.
rrovisions of this section which forced
‘otiff to become a rehired “annuitant™
v Veterans' Administration was not
ved by -plaintiff's fallure to attack
titutionality of such provisions at
--he was mandatorily retired where
us for delaying an attack upon such
isions were  justifiable and where
:h of delay weg relatively slight. Is-
«u v. Cleland, D.C.R.11878, 465 ¥.
. 857.

- Ch. 83 . RETIREMENT

5 § 8336

' § 8336. Immediate retirement

(a) An employee who is separated from the service after becom-
; ing 55 years of age and completing 30 years of service is entitled to

' .

. an annuity.

. (b) An employee who is separated from the service after becom-
I ing 60 years of age and completing 20 years of service is entitled to
‘an annuity. :

.~ (¢)(1) An employee who is separated from the service after be-
i coming 50 years of age and completing 20 years of service as a law
"enforcement officer or firefighter, or any combination of such serv-
'ice totaling at least 20 years, is entitled to an annuity.

H

(2) An employee‘is'entitled to an annuity if the employee—

(A) was a law. enforcement officer or firefighter employed

by the Panama Canal Company or the Canal Zone Government
i at any time during the period beginning March 31, 1979, an
: ending September 30, 1979; and :

(B) is separated from the service before January 1, 2000, aft-
er becoming 48 years of age and completing 18 years of service
as a law enforcement officer orkfirefighter, or any combination
of such service totaling at least 18 years. .

! {(d) An employee who is separated from the service—
(1) involuntarily, except by removal for cause on charges of
. misconduct or delinquency; or C

(2) voluntarily, during a period when the agency in which
the employee is gserving is undergoing & major reorganization, a
major reduction in force, or a major transfer of function, as de-
termined by the Office of Personnel Management, and the em-
ployee is serving in a geographic area designated by the Office;
after completing 25 years of service or after becoming 50 years of
age and completing 20 years of service is entitled to an annuity.

(e). An employee who is voluntarily or involuntarily separated
from the service, except by removal for cause on charges of miscon-
duct or delinquency, after completing 25 years of service as an air
traffic controller or after becoming 50 years of age and completing
20 years of service as an air traffic controller, is entitled to an an-
nuity. :

(f) An employee who is separated from the service after Eecom- .

ing 62 years of age and completing 5 years of service is entitled to
an annuity. v :

" (g) A Member who is separated from the service after becoming
62 years of age and completing 5 years of civilian service or after
becoming 60 years of age and completing 10 years of Member serv-
ice is entitled to an annuity. A Member who is separated from the

; o - 447 -
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H

section] meant promotion or appointment
o the classifled civil service of some oth-
[ department than that to which the ap-
pil t might helm:g. 1890, 18 Op.Atty,
Gen, 4. .
)

s Beo;ld

An appilcagt for relnstatement to a8 po-
sition 'ln the Ngssitied service, could not,
within, the mealNng of the term “iegal
residence” as useN\Jn the reguiation of
the Clvn Service ConNgission, establish in
Pennaylvanlu a legal Ygsidence. separate
and apart.from that of By husband who
was domiciled in Virginidy and at the
same time continued to livd with hlm.
1834, 37 Op.Atty.Gen, 448,

If a|domiclie be once established it ia -

presumed to continue until thereWhas
been 8 change of residence, with the W\g-
tention of estabiishing a new resldem
1909, 2? Op. Atty Gen. 546.

The!words “for at least one year pre-
vious,” ag used in former section 64 o
this title [now this section] meant for
least o’ne year next preceding. Id.

Aithough the President and tp€ Civil
Service Commissioners could ake all
reasonkhie regulations as to € nature of
the test!mony required toy®stablish the
facts as to residence, they’ could not nar.
row the definition 4T the statutory
phrase “getual hona Mde residence” found
in tormer section 443 [now this section],
by requiring op/the part of an applicant
for e‘xiamina fn six months’ continuous
physical ppéeence in the county as well
as mld fice. 1893, 20 Op.Atty.Gen. 648,

What constituted “an actual and bona
fidesfesident” of a county and state was

ixgd question of ‘iaw and fact to bhe
etermined in ench instance upon its own

EMPLOYEES

Ch. 33"

peculiar facts and, although a general
rula applicable to all casea could not be
formulated, it was suggeated that such a
perron would be llable to all the burdens
of residence and citizenship at home, thy

is, he would be lable to a poll tax, Ais

pernonal property coulil he assessef for

taxatlon, he could be enrolled in Ple cen- .

sun, in case of war he would heAlable to
military duty, and, in case gff/death, the
adminiatration of his estg would be
there. J801, 20 Op.Atty.Gepf 62,

8. Temporary absengfs

Minor's absence from Ohlo with father,
whn was federgl employee, Quring year
preceding civ)/ service examination d&id
not defeat Hi§ right to enter examination
ar residepf of Ohlv. Deming v. U. 8. ex
rel. Wapll; 1030, 37 F.2d 818, 58 App.D.C.
188,

bsence of wives and minor children of
&sonr not in the employ of the federa!
serge from the state of their residence
wouldy not defeat their right to enter an
examinkfion as a resident of that. state.
1934, 37 OR Atty.Gen. 448, .

The tempo¥gry abusence from the United
States of an Wpplicant for examination
into the civil seXice of the United States
for two years, om\account of illness in
her family, did notNyffect such person’s
hona fide residence arN domiciie in Mis-
souri, since, as matter O¢ fact, she went
abroad with the intentiomN o: remalining

and did not abandon such inttlon dur-
ing her absence; but at ail timdg meant
to return, and finaily did return, g her
home In that state. 1909, 27 Op.Atty.Oxn.
566.

|/§ 3307 Competmve service; maximum-age entrance re-

quirements; exceptions
(a) Except as provided in subsections (b), (e), and (d) of this

_ section, appropriated funds may not be used to pay an employee who
establishes a maximum-age requirément for entrance into the com-

petztwe service.

(b) The Secretary of Transportation may, thh the concurrence of

auchx agent as the President may designate, determine and fix the
maximum limit of age within which an original appointment to a po-
sntlon as an air traffic controller may be made.

(c) The Secretary of the Interior may determme and fix the mini-
mum: ‘and maximum limits of age within which original appoint-
ments to the United States Park Police may be made. -
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ar facts and, slthough a general

ipplicable to all casea could not be

ilated, It wan nuggested that such a
~n*would be llable to all the burdens
sldence and’ citizenshilp at home, that
+ would be llable to a poll tax, his
-nal property could be assessed for
-lon, he couli be enrolled In the cen-
in vase of war he wouid be llable to
iry duty, and, in case of desth, the
nistration of his extate. would be
. 1891, 20 Op.Atty.Gen. 62.

emporary absences

aar’s absence from Ohic with fathex,
wan federal employee, during yea

ding civil service examination d!é

lefeat hls right to enter enminatlou

-sident of Ohio. Deming v. U. 8. éf
Ward, 1830, 37 F.2q0 818, 3 App.D.C.

‘8
%

senve of wives aml minor children of
me not in the employ of the federal
ce from the state of thelr reslilence
*d not defeat . their right to enter an
dination as a resident of that state.
. 37 Op.Atty.Gen. 448.

¢ temporary shsence from the United
% of an applicant for examination
the civil service of the United States
two years, on account of illness in
fanilly, did not effect such person’s
. tide residence snd domiclle In Mis-
i, since, as matter of fact, she went
-ad with the intention of remaining
sorarliy and of returning to Missourt
~'did net-abandon such intention dur-
“her absenve, but at all times meant
eturn, and finally did return, to her
¢ in -that state. 1909, 27 Op.Atty.Gen.

maximum-age entrance re-
ons

ons (b), (¢), and (d) of this
: used to pay an employee who
nt for entrance into the com-

1 may, with the concurrence of
ignate, determine and fix the
. original appointment to a po-
2made.

1y determine and fix the mini-
‘thin which original appomt-
nay be made.

Ch. 33 EXAMINATION, SELECTION, ETC. 5: § 3307

(3) The head of any agency may, with the concurrence of such
agent as the President may designate, determine and fix the mini-
mum and maximum limits of age within which an original appoint-
ment may be made toa position as a law enforcement officer or
flreflghter, as defmed by section 8331(20) and (21), respectwely, of

this title.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 419; Pub.L. 92-297, § 2(a),
May 16, 1972, 86 Stat. 141; Pub.L. 93-350, § 1, July 12, 1974, 88

Stat. 355.

i

Derlvation: Unitod Btates Code

Historical and Revision Notea
Revised Statutes and Gtatutes at Large

‘ 3 USC. 638 less  June 27, 1986, ch. 452, § 302 (less proviso),
proviso) . 70 Stat. 355

' : Explanatory Notea

Tile probibition is restated in positive

» form, The word *“officers” is omitted an

inciuded 'in “employees” in view of the

_ definition of “employee’” in section 2105.

Standard changes are made to vonform
with the definitions applicable and the
style of this title as outlined in the pret-
ace to the report.

1074 Amendment. Subsec. {(8). Pub.L.
83350, § 1(1), {inserted reference . to
subsec. (d).

SBubsec, (d). Pub.L. 93-330, } 1(2), add-
ed subsec. (d).

ixlm Amendment. Pub.L. 92-207 desig-
nated existing provigions a8 subsec. (a)
‘and added subsecs. (b) and (¢).

Effective Date of 1974 Amendment.
‘Bection 7 of Pub.L. 03-350 provided that:
“The amendments made by the first sec-
tion [amending this section], and sections
2(b) {adding pars. (20) and (21) to sec-
tion 8331 of this title], 5 [amending sec-
tion 8338(c) of this title], and 6 [amend-
ing sectlon 8330(d) of this title], of thia
Act shsll become effective on the date of
enactment of thia Act [Juiy 12, 1974].
The ameudments made by sections 2(a)
{amendlng uectlon 8331(3) of this title}

+

and 3 [amending sectlon 8334 of this ti-
tie] of this Act shali become effective at
the beginning of the first applicable pay
period which begins after December 31,
1974. The amendment made by section 4
of this Act [enacting 8335(g) of this tt-
tie] shall become effective on January 1,
1978."

Effective Date of 1872 Amendment.
Amendment by Iub.L. 92-207 etfective
on the 80th day after May 18, 1072, see
section 10 of Pub.L. 92-287, set out aa s
note under section 3381 of this title.

United States Park Police; Age Limits
for Originnl Appolntments. Pub.L. 91-73,
Sept. 26, 1069, 83 Stat. 118, which pro-
vided for age limits for appointments to
the United States Park Police, was re-
pealed by Pub.L. 92-207, § 11, May 18,

2, 88 Stat. 148, effective et the end of
the eighty-ninth Jay atter May 16, 1572
The Secretary of the Interior may now
fix age lmits for appointment under
subsec. (¢) of this section.

Leglinlative Mistory, For legislative
history and purpose of Pub.L. 82-207, see
1972 U.8.Code Cong. and Adm.News, p.
2287. See, also, Pub.L. 83-3%, 1974 U.8.
Code Cong. and Adm.News, p. 3898,

EXECUTIVE ORDER NO. 11817

. Nov. 5, 1074, 39 F.R, 30427
CIVIL SERVICE COMMISSION DESIGNATED AGENT TO CONCUR WITH AGENCY
. DETERMINATIONS FIXING ACE LIMITS FOR MAKING ORIGINAL AP.

. POINTMENTS RESPECTING LAW

i FIGHTER POSITIONS

By virtue of the authority vested in
meé by gection 3307(d) of titie § of the
United States Code [subsec. (d) of thls
section], as added by the first section of
the Act of July 12, 1874 (Public Law

ENFORCEMENT OFFICER AND FIRE-

93-350; 88 Stat. 353), I hereby deslignate
the United States Clvii Service Commis-
slon as the agency to concur with deter-
minations made by agencies to fix the

429
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-§ 330 ‘Competitive serﬁce;~examinaﬁons; educational re

§3307 R ‘EMI;LOYEES‘ 7 cnm

minimum and meximum limits of age [rection 8331(20) and (2D of this title].

within which an original appointment The designation made by this order shail
may be made to a position as a law en- be effective 88 of October 15 1974

forcement ;officer or firefighter, as de-
fined by section 8331(20) and (21), respec- GeraLD R. Forp
tively, of t;tie % of the United States Code

i Library Refarences

Officers §&>18. C.J.8. Officers § 11 et xeq.

’ B Code of Federal Regulations

Ase, e() lrements. see 5 CFR 338.601.

quirements prohibited; exceptions '

The vaﬁ Syvice Commission or other examining agency may not
prescrlbe a. mitypum educational requirement for an examipation
for the competitiv@\service except when the Commission decigés that
the duties of a scieMific, technical, or professional positiod cannot-
be performed by an in\ividual who does not have a prescplbed mini-
mum education. The COgmission shall make the reasopd for its de-
cision under this section a¥art of its public records.

‘[ . B
Pub.L. 89-554, Sept. 6, 1966, 8§ Stat. 419. 4
o Historlcal at\l Revision Not
Derivatl&n: United States Code Revised Statyfes and Btatutes st Large "
5 U.S.C. 854 (less 1st 2 Jui\ 27, 1844/ ch. 287, § § (less 1st 2 sen-

sentences) tendgs), 5§ Stat, 388,

‘ Explanatory Nj

The pr()h!biiion is resteted in positive gtandaN clianges are made to conform
form. The words “The Clivil Service jfith the Bgfinitions applicable and the
Commission or other examining agency” /style of this\title as outilned in the pref-
‘are added because these mre the only ace to the repdgt. .
agencles to which the prohu»!t!on copfd . .

apply. . ,
i

Lij sry References . .
Officers @=26(1). ' C.1.8. Officers § 34. ‘

§ 33?9. Prefepénce eligibles; . examinations)\ additional
« pgints for ‘ ' ‘ i
A preference 4 igible who receives a passing grade in an‘¢xamina- .
tion for entrapce into the competitive service is entitled to a{dition-
al poinfs abgfe his earned rating, as follows—
(1 a preference eligible under sectlon 2108(3) (C)~(G) of \his
tit}f—10 points; and
(2) a preference eligible under gection 2108(3) (A) of this ti
tle—-—ﬁ points.
yub. L.!89—554 Sept. 6, 1966, 80 Stat. 419 Pub.L. 90-83 § 1(8),
ept. 11, 1967, 81 Stat. 197 . ' .
o | | 430 .
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5 § 3304a .. GOVERNMENT ORGANIZATION
Note 1 ) ' '
Us,ncmmmmiss-s.ssw&ppm .

MGrmed 775 F.2d 39%9. o »

§ 3308, Competitive service; ‘exavmimt.ions;‘when‘ held. .

f

{(a) ThA\Office of Personnel Management shall hold examinations for the 2 mpeﬁtive
samattwmeaywmeachStateandterntoryorpaasesme of the United
States where Mere are individuals to be emmmed.

;(b) The Office Wall hold an examination for a position to whiek an appoinu'nent has
been made within th preceding 3 years, on the application of&h individual who qualifies
as a preference eligible der section 2108(3XC){G) of thir'title. The examination shall
be held during the quartdx following the application. ‘ B :

(Asmaxded?uh.h%&.iﬂ 4), (16), Aug. 14, 1979 98 Stat. 382)

HISTORIC STATUTORY NOTES -
1979 Amendment ”"  Legislative History

Subsgc. (). PubL. 96-54. § ZaIOMIMC op legisltive bistory and purpose of PubL.

hxted"Otﬂeeé)zPemn:e“ ent” fol\ gg 54, see 1978 US. Code Cong. and Adm.

Subsec. (b). Pub.L. 96-54, Z(a)us).muﬁ'- News. p. 1.
tuted “Office” for “Commigafon”.

: fxaecﬁn Date of 1979 Amendment S

Amendmeatby 6b.L. 96-54 effective July 12,
1979, see sectipnf 2(b) of Pub.L. 96-54, set out as -
a;meun secbonsosofum title.

!

[8,48306. Repealed. Pub.L. 95-228, § 1, Feb. 10, 1978, 92 S 25]

S : HISTORICAL AND STATUTORY NOTES A o

- Section, Pub.L. 89-554, Sept. 6, 1966, 80 Stat.  the departinental service in th\District of Co-
419 related to apportionment of appomtment.s in lumbia among the States, territoriag ete.

/ $ 3307 Competitive service; maximum-age entrance requirements; exceptions

D?? [{ jg 3 ) [See main vohmw for text of (a)]

(b) The Secretary may, with the concurrence of such agent as the Presxdent may
emgnate, determine and fix the maximum limit of age within which an original
appointment to a position as an an' traffic controller may be made.

Boprlery
,Z'ij‘d’m‘g . [See main volume for text of ()] ... .-

{d) The head of any agency may determine and fix the minimum and maxirum limits
of age within which an original appointment may be made to & position as a law
-enforcement officer or ﬁreﬁghter as defined by sec'hon 8331(20) and (21), respectively,
of this title. - .

(e) Theheadofanagencymydetermmeandﬁxthemamumageﬁmiﬁform
appointment to a position as a firefighter or law enforcement officer, as defined
hy section 8401(14) or (17), respectively, of this title. .~ -

(As amended PubL. 96-347, § 1(b), Sept 12, 1980 84 Btat. 1160; PubL. 100—&8, Tiﬂe I
. E1&3(3)(1). Jan. 8, 1988, 101 Stat. 1744.) -

f HISTORICAL AND STATUTORY NOTES -
1988 Amendment : Effective Date of 1987 Amendment

Subm (d). Pub.L. 100-238, § 103(a}1XA), Section 103(D of PubL. 100-238, prmnded
-struck out “, with the concurrence of such agent  that: *This section, and the amendments made
ag] the President may designate” after “The by thia section [smending this section and see-

‘hexd of any agency may”. - tion 8401 of this title and enacting provisions set
Subsec. (). Pub.L. 100-238, § 103(sX1XB), out 48 & note under section 8334 of this title],
added subsec. (e). - - shall be effective as of January 1, 1987."

1980 Amendment : .. Effective Date of 1980 Amendment

Subsee. (). Pub.L. 96-347 substituted “See- Améndment by Pub.L. 96-347 effective on the
retary” for “Secretary of Transportation”.. later of Oct. 1, 1880 or the ninetieth day sfter
i . N
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" GOVERNMENT ORGANIZATION

pp- 252,

cammatlons, when held

mgement shall hold examinations for the competitive
ach State and territory or possession of the United
: to be examined.

unination for a position to-which an appointment has
years, on the application of an individual who qualifies

.on 2108(3XC)~G) of this title. The examination shall

ng the application.

(15), Aug. 14, 1979, 93 Stat. 382)
AL AND STATUTORY.NOTES
Legislative History

) substi-  pop jegiclative history and purpose of Pub.L.

ent” for g6 54, see 1979 US. Code Cong. and Adm.
), substi News, p. 931. )
r July 12,

et out as

228, § 1, Feb. 10, 1978, 92 Stat. 25].

AL AND STATUTORY NOTES
80 Stat.  the departmental service in the District of Co-

mentsin  lumbia among the States, territories, ete.
naximum-age "entrance requirements; exceptions
in volume for text of (a)]

e concurrence of such agent as the President may
emmmumhmxtofagethhmwmchanongmal
r traffic controller may be made.

in volume for text of (c)]

defermineandﬁxthemlmmumandmmmumhnuts
appointment may be made to a position as a law
as deﬁned by section 8331(20) and (21), mpect:vely,

rdehermineandﬁxthemmmnumagehmxtforan
8 a firefighter or law enforcement ofﬁcer, as defined
ively, of this. title. '

?ept.12,1980.945tnt.1150; Pub.L.lw-ZiB.'l‘iﬂeI,

\LL AND STATUTORY NOTES
Effective Date of 1987 Amendment

aX1XA), Section 103() of Pub.L. 100-238, provided

h agent  that: “This section, and the amendments made

er “The by this section [amending this section and sec-
tion 8401 of this title and enacting provisions set

a)1XB), out as a note under section 8334 of this title],
shall be effective as ofJaquary 1, 1987."
E_ﬂecﬁve Date of 1980 Amendment

d “Sec- Amendment by Pub.L. 96-347 effective on the

", Iater of Oct. 1, 1980 or the ninetieth day after
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’ GOVERNMENT ORGANIZATION

Sept. 12. 1880, see section 3 of Pub.L. 96-347,
setoutuanoteundersechonZlOQofthmhﬂa
Le(islnﬁvemstory

: Forleg:slauvehmmrynndpm-poseoﬂ’ub.l..
96-347, see 1980 U.S. Code Cong. and Adm.

5 §3308

Newu. p. 2T14. See, also, Pub.L. 100-238, 1987
U.S.Code Cong. and Adm.News, p. 3217.

EXECUTIVE ORDERS *

EXECUTIVE ORDER NO. 11817

Nov. 5, 1974, 39 F.R. 39427, as amended by ExOrd.
No. 12107, Dec. 28, 1978, 44 F.R. 10556

‘OFFICE OF PE'RSON’NEL MANAGEMENT DESIGNATED AGENT TO CONCUR WITH

POINTMENTS RESPECTING LAW ENFORCEMENT OFFICER AND FIREFIGHTER

f
i + AGENCY DETERMINATIONS FIXING AGE LIMITS FOR MAKING ORIGINAL AP-

POSITIONS

- Redesignation. Section 2—101 of ExOrd. No.
' 12107, Dec. 28, 1978, 4 F.R. 1065, substituted
i the words “Office of Personnel Mmgmnent" for
Lt.he words “Civil Service Commission” or “Unit-
' ed States Civil Service Commission”; substitut~
' ed the word “Office” for the word “Commission”
; wherever the word “Commission” is used as a
refemneetoUmtedSmwstﬂSavweCom

mlasion; and substituted the words “Director,

‘Office of Personne]l Management” for the words
“Chairman, Civil Service Commission”, “Chair-

man, United States Civil Service Commission”,

" “Commissioners” or “Commissioner” wherever

said. word or words appeared in this Executive
Order.

i ' " LIBRARY REFERENCES

CJS. Officers and Public Employees § 20 et
seq.

| Age discrimination 3
'Bona fide occupational qualification 1

‘Original appointment 2

VTL "Bona fide occupational qualification
| Subsec. (d) of this section, authorizing head of

any agency with concurrence of designated
‘agent to determine and.fix minimum and maxi-
' mum limits of age within which original appoint~

_ 'ment may be made to position a8 law enforce-

jment officer or fire fighter neither authorized
‘nor proved specific age restrictions concur-
[tem.lymforcenordxdltesmbhahageumtof%
1 years as bona fide occupational qualification un-
1der section 623(f) of Title'29. Equal Employ-
ment Opportunity Commission v. Los Angeles
!County, D.C.Cal1981, 526 F.Supp. 1185, af-
‘| firmed 706 F.2d 1039, certiorari denied 104 S.Ct.
|984464U.S 1073, 79 L.Ed.2d 220. .

‘2. Original appointment ]
. Federal employees application for new law
enforcement officer position was apphcstion for

§_3308.
: exceptions

Imnnot be performed by an™#
ieducation. The Office shall make
m public records.

3 for “Civil Service Commis-

g 313

substituted “Office of- Person-

NOTES OF DECISIONS

“original appointment” within meaning of stab-
ute authorizing federal agencies to set maximum
hiring ages for such positions, even though ap-
plicant had previously been employed as law
enforcement officer in Customs Service while
under maximum age set by that agency for
those positions. Francke v. US. Dept. of Trea-
sury, S.D.N.Y.1989, 721 F Supp. 47.

3. Age djscriminat.ion

Postal service's refusal to appoint anyone over
age of 35 to position of postal inspector does not
violate ADEA. Benford v. Frank, C.A.6 (Ohio)
1991, 943 F.2d 609. .

Congress created an exnepﬁon to the Age
Discrimination in Employment Act (ADEA)

when it enacted statute allowing federal agen--
. des to establish maximum age limits for ap-

pointment as a law enforcement officer. Patter-
son v. US, Postal Service, C.A.I1 (Fla) 1890,
901 F.2d 927. y

Competltlve service; exnmmatlons, educatlonal requu'ement.s prohlblted,

mion”, and "0ﬁée for °
appearing therein

Ret”have a prescn'bed minimum
3 decision under this section a part of

S iy el L T



'U S. Equal Employment Opportumty Lomm:ssnon
) : U.S Department of Labor ,

-mr 20 B
*chorable Thomas s. Poley, ' Honcrable Robert C. Byrd,
_‘The Speaker, .. President Pro Tempore
. House of Representatives -+ 'U.S. Senate
U.8. Capitol. N : ' U.S8. Capitol

‘Washington, D.C. . o - wdshingtcn. D.C.
Dear Sirs: | o -

In accordance with Section 5 of the 1986 Amendments to the Age'
DPiscrimination in Employment Act (ADEA), we are submitting this
summary of research concerning the use of fitness tests by
‘police, corrections and,fire departments. - As mandated by
"Congress, the study was to determine whether tests are valid
~measurements of the ability and competency of police officers -
and fire fighters to perform the reguirements of their jobs, .
‘"discern which particular types of tests most effectively :
‘measure such ability. and competency and develop reccmmendations
for test standards. o

The research was conducted by the Center for Applied Behavioral '
" Sciences at Pennsylvania State University. The Center has
eéxtensive relevant experience and assembled an impressive
research team for this project. The study finds that
accumulated deficits in’ \abilities are only marginally
associated with chronological age and can be documented with
available tests that are better predictors than age. 1t also
. concludes that the risk of experiencing a eatastrophic medical

event that would compromise public safety is so small as to
eliminate this factor in the debate regarding age-based
retirement. Finally, the report recommends that the exemption
of public safety officers from the provisions of the 1986 ADEA
‘amendments be eliminated. The transmittal of this. study, does .
‘not in any way, indicate the administration’s support or ‘
rejection of its policy [conclusions. We hope that the report
will enhance future considerations of mandatory retirement ages
ain‘police, ccrrections and tire departments. .

sincerely yours,."

LynnYMartin - : ..+ . . . Evan J.

, A . np, Jr. .
- Secretary - R - Chairman
Department of Labor =~ - .. Equal Employment
. ‘ S Opportunity commission
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' ALTERNATIVES TO CHRONOLOGICAL AGE
- IN DETERMINING STANDARDS OF
' SUI’I‘ABI%ITY FOR PUBLIC SAFETY aoss

Executive Summary
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" EXECUTIVE SUMMARY

K The Age Discriminat:.ion in Employment‘ Act (ADEA), as amended in
- 1986, removed the upperf age-cap of 70 thus elimineting mandatory
" retirement’ based on _Echronological ‘age \fcr " all but select
occupations. These occupations include employees serving under
contracts of unlimited tenure at institutions of higher education
and public safetyofficers. Withrespect to tnese ereas, Congress
fashioned 'temporarjv ﬂex;enptions tnat Aare*‘echeduled to expire in
1993. | Congress furtﬁer .directed that pertinent studies be
completed prior to the expiration date of the exemptions. The B
National Academy of Sciences has recently issued a report-
suggesting ‘the elimination of the ADEA exemption for tenured
college faculty based on a comprehensive review of research and
| policy (Hammond & Morgan, 1991). ' The Center for Applied Behavioral
- Sciences at Penn State: | EUniversity was giiren ‘th'e responsibility of
conducting a similar ';s,tudy related to the value of age-based
retirement for public safety officers.‘.

The temporary exemption for certain public safety officers
permits state and 1<:><:a.!LJ.1 governments, in certain circumstances, to
utilize age limitations; for hiring and d;.scharging law enforcement
officers"ond fire fighters. } 'kevertheless, the ADEA was: designed
principally to promot_e: the -employment‘ of older persons based on
individua‘l ability ratlgxer than age and to prohibit arbitrary age
discrimination in employment. 'rhus, there is ample reason to
assess carefully whether there is a bona fide need for using age as
_.a controlling fsctor in making employment decisions. It was our

responsibility to determine if there were tests available that ;
( | A



~-could be-'shown to ‘-be. joﬁ-related, cost effective, and safe for the

test taker. | If this were the case, then a comparative

’ recommendation mxght be made contrasting chronologlcal age with

tests as a predictor. '

: There .are‘two sets’' of circumstances that night be thought to
compromise the‘per-formanceof public‘ safety tasks. fhe first is a
sudden :anapacit‘ation pri'ecipitated by" a catastrophic medical event
such _ajs a nyocerdial 1nf§arc_ti_on (heart ettack) . The‘eecond set of
~circumstani:es might be deecribed as eccumulated deficit. 1In this
letter situat'ion; an ix{dividual might gradually deterjiorate ‘with
respect to a partiCuiar ability until that person is_'nov longer

capable- of performj.ngf a puolic ‘safety t"aek in a reasonably

L

' "efficient manner. '- As-‘i'an example,'f en incunibent's memory“ might™

degenerate to the point that he or ehe forgets the correct sequence

l

of a criticel procedure and - creates a hazard to the public and

fellow workers by using the wrong procedure. The central question,

‘then, is the extent to \}hich teéting “(in lieu of age) can predict

the onset of either a s‘udden incapacitetion in an individual who

was previously without symptoms or can identify the point at whichA

an individual will fall ‘below some critical minimal level . on an
: ability required for safe and efficient performance of public
safety tasks. (

o
l

In addreesing these issues, the project team ‘considered many
- sources oOf 1nformation‘. These included research published in
scientific journals, technical reports, current practices in public

| safety agencies, extantgdata sets related to fitness, illness, and



~ injury, céinions of knowledgeable professional groups, and the
'shared expertise of - t;ask team members. Our cehclusicns and
recommendations are Based on these information'sources. Although
7_we were aware of the various puhlic policy implications of our

. iv 1
recommendations, we were careful not to allow those to influence

| ‘these recommendations. ;
, Based on: our review of material available to us, we came to
several conclusions. 'rhey are as follows:

 The risk of e;cger:iencing‘ a_catastrophic medical event that
“would cemgromise gublic safety is so small as to eliminate this

ector r the debate re arding  age-based r'etire’men
responsibilities of public safety officers only occasionally‘
}' involve the direct threat to the well being of citizens and fellow
v ,officers. | Purther, | the base rate for the occurrence of -
-catastrophic medical events leading to ‘sudden incapacitation in the
wcrk place is generally low and not well predicted by age, The
joint probability of tne occurrence of sudden,incapacitation in an

| \ 'asyinptomaticvpublic saf;etykcfficer while performing a task directiy

- - related- tevpro'tecting ;the public is vanishingly small. Further,

there are tests available for predicting the prcbabi’lity of such an
event that are more effective than age and with lesser adverse
impact on older employees. '

ccunulated defic ts n abilit es onl mar a

vassociated with chrogological age and can be docwnented vitg_

- available tests that ere better predictors than age. There are
substantial ‘ability differences among individnals of any age



fgr'oup,ing. ' This variability increases with chronological age.

N ~‘I‘hus. it is fair to say that any statements about age groups based

. ‘on averages will not be accurate about individuals. Further, even

“within individuals, changes in abilities are often irregular rather

~_than gradual and - predictable. Thus, individuals can be.

: tcharacterjized_ ) as ‘movinfg through a series of plateaus; often

'evidencing increases in ability as well as decreases. Finally,

‘many of the changes associated with aging are actually the result

‘ fof illness, injury, and life style variables rather than aging, per

‘sg. Thus, the possibility exists of retarding, ,arresting, or .

reversing declines as a result of various interventions. It is
’,unlikely that all or al%nost all people of any age group under 76
- could be shown to be unahl’e to meet the reguirements of most public
safety tasks, and we believe that municipal policies pertaining to
_health and fitness significantly influence the likelihood of all or
~near1y all such incumbents failing. Further, although there might
':be some individuals who are incapable of meeting performance

standards, these individuals can be identified ‘through the use of

tests, thus decreasing the probability that a worker will be the

victim of age-discrimination. A | |
' nedical and abili;z tests gor individual gatigement decisions
can shown to be reliable, valid, and job related usin ist
testing technology. ) T}xe proper implementation of medical and
. ability testing to i‘dentéify individual’s who may not be able to meet
- the performance s‘tandards‘ of public safety jobs requires that

agencies pay careful attention to professionally recognized testing



+
¢
o

standards‘(e g., c les o e Validation and Use o e

§e1ectiog E;oceggrgg published by the Society for Industrial and
‘crganizational Psychology). - of particular concern are the

. reliability, validity,,job relatedness, and fairness of any such
test. ' | ' -

tace.u

| Reliability refers to the extent to which individuals' scores
on a test are stable or repeatable. Several procedures are
available for estimating the reliability of a test with the most
“h'common ones yielding 'a reliability coefficient. A minimum
_reliability coefficient of .70 provides confidence that a test has
sufficient reliability for use in making personnel decisions.
| ‘Validity ‘and job relatedness are both concepts addressing the -

degree to which decisions or inferences about job behaviors or

performance, based on test scores, are accurate, meaningful, and -

}

‘ "supported by evidence.'\In the present case, the evidence could be

obtained from empirical data concerning the existence of a%
;statistically significant. correlation between 'test scores and
measures of job performance. In taddition, for some tests,
' especially medical and physiological;tests,,the evidence could be -
~developed from a consideration of the relevance of the content of
the test protocol for the performance of the job in question.
" Here, ‘the links between the medical condition or the physiological
function assessed by the ‘test and the ability to perform important
public safety tasks would be established by consensual expert
judgment. ‘ ‘

Fairness is a social concept, not a psychometric or technical

5



one.‘} It refers to ‘a ninimization of the adverse impact of a
‘:personnel decision system while providing for sufficient validity
of the. resulting decisions. That is, tests which demonstrate mean
score differences among individuals of different.gender, racial, or
ethnic groupe must have demonetrable job relatedness and should be
- used only if other tests with fewer such ‘mean differences and
"equivalent job relatedness do not exist. |

In sum, then, we feel that neither the sudden incapacitation»
nor the accumulated deficit models are well served by an age-based
mandatory‘retirement,rule.' It would appear'thnt thedpublic well
beirg is better served §y a testing regimen than uy a chronological

age decision rule ‘when‘ it comes to retirement decisions;

Consequently, we recommend that the exempt of public safet
4 ers promulgated in e 'i amendment ot be renew

er its scheduled e .}rat’ _date,.
SUMMARY AND RECOMMENDATIONS/CONCLUSIONS |

v'HeurictictyodelfofEAge asTa‘BFQQAfor‘Retirenent Decisions
" In the tollowing sections, wex;will consider the model
‘presented in Figure 1 (flow biagram for Age as a BFOQ) as a uey of
Aeummarizing the considerations and discuseions of the project
‘team. We do this in the hope‘that it will assist the reader in
understandiné thevlogic and.data that we depended on in coming‘to
our conclusions and.recommendetion55 The discussion will followQ

:
i
i

the model directly and each section will correspond to one of the
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N numbered boxes. o -
. : }' ’
“The Age Discrimination in Employment Act ("ADEA") of 1967, as

amended, makes it unlawful for an employer to discriminate against

- persons age 40 and older on the basis of age unless one of the |
Act’s’ exemptions is applicable. One such exemption permits the use

of age if it is a bona lfide occupational qualification reasonably g

'~‘necessary to the normal operation of the particular business (the

i

BFOQ defense)

Oon October 31, 1986 President Reagan signed into law a bill

- amending the ADEA to permit state and . local police, fire, and
correction departments to enforce, until January 1, 1994, the -

maximum hiring/mandatory retirement provision in effect on Harch 3, -

‘1983.‘ In effect, this amendment permits law enforcement and fire
i 'fighting departments to use age’ limitations, for a seven—year
~period, without having to prove the applicability of the BFOQ

- exemption. y

1. (Retirgment] Age as a EEQQ‘: . In order to establish a BFOQ~

.‘defense, EEOC regulations require the following,‘

"An employer asserting a BFOQ defense has the burden of

. proving that (1) the age limit is reasonably necessary to
the essence of the business, and either (2) that all or .~
‘substantially all individuals excluded from the job are ..
- in fact disqualified or (3) that some of the individuals
s0 excluded possess a disgualifying trait that cannot be
.ascertained except by reference to age. " If the
employer’s objective in asserting a BFOQ is the goal of
public safety, the employer must prove that the
challenged practice does indeed effectuate that goal and
that there is no) acceptable ‘alternative which would

~ better ~advance it or equally: advance it with less
»discriminatory impact (29 CFR 1625 6(b) (l)).

v,—
‘

8,'



2 nglic s fg;yfmgsxgg. It is often assumed that all of a
'public safety officer’s actiVities relate directly to the safety of
'the public. Our task analyses demonstrate that this is not the
case. Intfact, the public safety is implicated in only a subset of
- the tasks that comprise each of the positions under consideration.
Further, 5‘.’:he nunber -of;. tasks varies by position. leyel in the
organization. Thus, for example, a corrections-lieutenant.performs
38 tasks-that'would'inuolve the public safety while the job of a
. fire chief includes 75 such-tasks. |
. re enc o : forma :' As we suggested in the section
_“dealing with medical risk the actual frequencies Wlth which public
safety tasks are performed are often low,:thus limiting the risk to
the public even more.iyrpr'example, approximately two-thirds of the
- tasks with public safety conseguences performed by police officers
are performed less than once a week. 'Similar patterns hold for
corrections officers and fire fighters.~ |

4, Actual 2ub1ic znggatl Another related issue is the extent
" to which the public safety is gctually rather than pgtentially
threatened. For example, one of the tasks of a fire fighter that
might jeopardize public_safety if not performed effectively is
ventilation. If heat and gases are not eliminated quickly from a
structure that is on fire, flashover (spontaneous combustion of theﬂ
affected area) might - occur. This would jeopardize other fire
fighters in the immediate vicinity as well as residents of the

structure. It is not tﬁue, however, that flashover is a likelihood

.
}



in every ventilation situatienvbr tnatgthere are individuels (other
than the fire fighte:i in the vicinity'who would be killed or
injured it ,fiashover‘ Qig occur.’“-Similat examples can . be
- constructed for police and corrections ofticers. It is‘iméortant
to recognize then that every threat to public safety is not
expected to occur "itbﬁloo percent certainty just as we do not
'expect 100 percent offpublic_Safety tasks to actua11y~invoive
public safety. v A ‘A « \

. Sol erfo) ; e: Finally, thete‘ is the issue of
individual versus group performance. Since communications systems
among publie safety workers atathe site of an event is often
- exeellent (tnrougn radi¢~communication), it is nnlikely that otherA

. workers would be nnaware of a Qroblem in job performance were it to
'occur Further, it is often tne case that there are many fellow
workers in the immediate vicinity to help with a task that is being

performed ineffectively by a single performer. As an example, it
is common for a police ‘officer to be joined by several other
officers and a supervisor at - any scene involving the public
safety._ Dispatche:s'regularlj provide substantial back-up (of
"defense in deﬁth") . The same is true in most fire and corrections
situations. ‘Thus, it is unlikely in most instanees, that the
_public will have'to‘depend on the»abiiitiesgo: onlyicne;person
performing a task. | ( | | . | |

6. Medical Risk: There are two distinct circumstances that
could be explored with respect to understanding why chtonological

age may function as a p‘redicto:: of (in)et‘_fectiVeness. The first

10
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set of 'circmmstances relates to A'medical risk and the s'e‘cond‘ to
ability declines that result from sging. - In tnis. section we will’
,'considerfthe issue of mfedical risk and in the next section ve will
examine sbility d’ecline.. It might be hypothesized that sll or
: almost al]: of the individuals above. a certain age are likely to
fall victifm to a set of medical conditions that would render them
unable to f:omplete their job duties., 'rhese medical conditions may
be  further classified as appearing in either symptomatic or
asymptomatic indlviduals. o ‘ o
1 gedical;x-nased Eetiremenk; Symptomatic inoividuals are.

‘ 'not an issue since the medical condition‘s we are concerned with are -
also th"e’ sym'ptoms.. 'I‘hus, there . is ‘no need to use age as a -
_ criterion in these cases since we have direct evidencev‘} of the
' incapacitation itself in the form of the symptoms. In Figure 8-1, A
‘we have considered this as element #7, medlca11y~bssed retirement.

" In fact, the term "retlrement" might be inappropriate here since it

- is really a ‘classic -disability issue rather than a retirement
issue. The point is that an individual might be ‘forced to leave
‘the ‘work place as a result of medical condition that might
“ compromise the public: safety. ' ’
e-Based . Lrem I : A‘More problematic: is the .
‘ssymptomatic individual. In Vthi_s'letter case-, the challenge is to .
. predict who is likelg to experience a maj’or: medical catastrophic
event that would resuit in sudden incapacitation and, consequently,
jeopardize the public safety. One possible’ predictcr of this
.sudden incapacitation might be age and 1f a11 or almost all of the



' people who reached a particular age were shown to be at substantial
risk for the occurrence of a catastrophic medical event (such as an ‘
Hyocardial Infarction) . then age might very well function as a BFOQ
and retirement decisions might well be driven by chronological age..
'_However, as concluded in .éhapter 6 of th‘e report, the evidence does
not support age as a BFOQ due to the low probability that a sudden .
incapacitation will compromise the public safety at any age. Thus,
‘it seems reasonable to conclude that medical risk is minimal when .
| 'abandoning chronological age as a BFOQ and we can concentrate on
the issue of ability deficit. , .

9. Aability g gicfit: There is little reason to feel confident
that all abilities decline at similar rates for all individuals as
a result of aging p r § "In fact, many ‘of the declines noted can
be attributed to injury, illness, and lifestyle variables rather
, than‘ ag’ing. 'Furtherf, ithere is reason to believe that ability
declines that do appear are much less dramatic than had been
suggested by earlier research. This ‘is the result of more
appropriate measurement designs that employ longitudinal rather
than cross-sectional.methods of data collection. It is also true
that there is 'wide y'ariability among and within individuals with
respect— to ability profiles. This is just as true of cognitive as
it is of physical abilities. 'rhus,. averages " are not good
indicators of individual ability levels and the gver‘ag.e ability of
a 50; 60, ‘or 7o-year-old is not ‘a_useful basis for estimating
vindiv'idual capabilities and limitations. Thus, generally speaking,
- we have 'no confidenfce’ in concluding that ability 'decline's are so
'uniform, common, or dramatic as to warrant the selection of age as
a decision criterion. Nevertheless, for the"sake of argument, let
" us - assume that the;se declines are uniform, common and dramatic.
There are still some ancillary questions that must be considered.

10. Implicated Abiljtjes: Even though some abilities might

| . 1 .



’ decline with age,'forvpnrposes of our project, we are really only‘

concerned with those that have relevance for the performance of
'. puhlic safety tasks (as implied earlier in the discussion of |
element,iZ).' It should also be noted (as illustrated in our

analyses) that many abilities are: implicated in the performance of

~ only one or a small numher of public safety tasks. Thus, we are

, concerned,cnly with the ;subset of abilities that supportvth‘e subset

| ~of public safetytasks.‘ As an example, a tire fighter might need
: social skills to get along vith fellow fire fighters at the fire
house but since social skills are not implicated in the performance
- of public safety tasks, then we are unconcerned with any possible
decline of these skills ‘that might be associated with chronological |
age. On the other hand, stamina seems to be heavily implicated in
the performance of fire' fighter‘ tasks directly associated with
| prot_ecting the public, ;Ithus we y_o_g},g be concerned with any decline
in stamina that might be associated with chronological age.

1l or lmost ai r anc k ards: If all or
almost nll incumbents above a given age were unable to perfcrm '
public safety tasks, “then ‘age as a BFOQ might very well be
’warranted.- ‘But” it is our belief that even if all or almost all
V incumbents above a certain age could be shown to be incapable of
performing a particular task, it is still unlikely that the public
safety 'would be seriously compromised since these tasks occur so
| infrequently, often do not affect the public safety in any concrete
way and could be performed by coworkers. The other side of the .
‘coin, however, is the ex_tent to which those same individuals might
have some difficulty ifn reliably performing a public safety task
because of the decline of one ability might actually be able to

compensate for this decline with an abundance of another ability.
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- In the case of public%“safety ofgicers, a premium} is placed on
,experience in similar eituaticns such that "wisdom"™ may very well
compensate for other abilities in particular situations. . |
e~ se : Assuming that the frequency of
_ performance were high enough, the actual public threat exceeded.
some minimum, and that solo perfomance was anticipated, if all or
‘almost all of the incunbents of a particular age were to fail to
- meet performance standa‘rds; then it evould be feasible to use age as

a BFOQ. o ,
13. Some Fail gergomancg §;anda;;g The arguments related

~ to __some failing perfcrmance standards are similar to thcse
. presented above for the MM conditicn. The tasks are.
still infrequent, seldom involve the public directly ' and can be .

performe_d by others if necessary. Also, as descri‘bed above, it may
very well be that other abilities or knowledge can v‘c_ompensate for
_abilities 'compromised by age (e.g., ‘wisdom).

' l‘he.general point to be made about the issues raised above in

elements #9 and ﬂo is that the failure to perform a critical task

nssociated with public safety is an extremely unlikely event for

;multiple reesons. »

' ss Piscriminato ernat : In circumstances wher‘e
‘some incumbents above a certain age cannot perform a task at a
level compatible with public safety, the BFOQ rules suggest - the
search for an equally effective predictor with less adverse
impact. It is our belief that chronological age is not a good
predictor of abilities or performance. We would suggest that tests
‘(Element #17) are better predictors -of such attributes. Thus,
_tests do represent a less discriminatory alternative »andA if an
4dncumbent ‘faileg to pass- a requisite test, retirement ‘might be

y o
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indicated (Element #£18). In adadition, there are clear
interventions«(trainingq heelth‘ond fitness interventions) that can
4increase the ‘capacity of individuals to perform these critical
public safety tasks (asi well as increase the probability that the
individual would pass the critical requisite test) when colled upon
to do sc. Thus, a. fitness _program (Element f15) and/or an
educational or awareness program (Element #£16) might also represent.
an alternetive mechanism'with equal or greater job relatedness and
~ lesser adverse impact to the extent to which these interventions
‘prepare an individual ' to pass o job—reloted test associated‘
predictive ‘of the pert!'ormance of public safety tasks. It is
conceivable that successfnl completion of the fitnese program
" might, in‘and of itself; constitute the "test" onfehich retirement
decisions ere'nased, sueh that an individual nightﬁnresent a form
ovacertificationn<oflreediness to perform_ppblic safety tasks'
through completion of tnot program. If the individual were either
" to fail the,relevent't;et(s)vor fail to complete the mandated
‘fitness program, then the result would be forced retirement as
indicated by element #18.

isnmmory ‘

‘By considering the elements described above (as. documented in‘
| substantiel ‘detail in the body of the main report), the reader can
see more ciearly'how*we orrived‘at our uitimate recommendation. We
believe that age is a ﬁoor prediotor of individual capacity nnd
limitation. Further, we believe that the puﬁlic'safety is seidom
at substantial risk from ineffective performance of the single

public safety officer. Thus, we cannot recommend the retention of

chronological age as ;a criterion - for mandatory retirement
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" decisions. |

Executive Summary of’ Medical Section (Sudden Incapacitation)

The rationale for! age-based mandatory retirement of public
safety officers is to diminish the risk to the public and coworkers
i of sedden,.unexpectedimedicel incepacitation. Sinqe,the'chief
_cause of sﬁch'hedicalfincapacitation is heart attack, mandatory
retirement has natutelly foeused -on the identificetioh of
‘ individuals at high risk of cardiac incapacitation.‘ In general,
these are individuals whose coronary arteries have become severely
narrowed, even in the aesence of warning symptoms.v COronary artery
disease can be diagnased only by coronary arteriography,_ a
'.diagnostic procedure that visualizes the coronary ‘a;teries
directly. "Logically, since .no other diagnostic procedures or
cliﬁicaltattrihute acc@rately.predicts the presence or extentiof
/‘coronarygiartery' disease, performance of this ‘precedure could
provide a rational_basis,for mandatery retirehent. However, since
coronary arteriography  is not free of risk or cost, it is an
impractical basis for mandatory retirement policy. Hence, age has
been advanced as a bona fide occupational qualification (BFOQ) .

However, this argument for age as a BFOQ provides a grossly
inedequate medical basis for mandatory retirement of public safety
officers for the follewfng reasons, which are more fully developed
below: | "A ‘

1. Among" individ‘,uals' not known to have coronary artery.
disease, the risk oflsudaen incapacitation due to heart diseese is
extremely low; even among individuals aged 60, the age at which

mandatory retirement of public safety officers is common, it is

1ess than 2 cases per thousand i. e., 0 002 per year.
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2.  Few heart attacks 'occurring i'n'.public ‘safety officers.

‘pose a risk to the public or coworke‘rs. o do so, a heart attack

must result in sudden incapacitation of the public safety officer

during a critical job—related activity in the absence of any
' 'mitigating action by one or more co-workers. Among a work force of
' 500 public safety officers this train of events is conservatively'
estimated ‘to occur once every. 25 years. ,

3. A, fAssessment strategies based on clinical attributes and
- the results of specialized medical tests, especially exercise
-tests, result in a lower risk .in those continuing to wcrk and a.
smaller proportion of. needlessly retired individuals than reliance
on age alcne. j ; | ‘

. The risk of sudden incapacitation among healthy individuals is
very low. This conclusion is supported by a variety of scientific
.studies that have evaluated the actual rate of sudden cardiac
*'events ameng individuals undergoing a baseline evaluation that
'included age, coronary risk factors such as hypertension ‘and
‘rsmoking, \ and the results of specialized medical tests including
‘ .-exercise,tests and coronary arteriography, It is impcrtant,to note
‘~that the risk of heart'aéttack ‘has‘diminished by 25-30% during .the
‘past 25 years, due.'to a reduction in the rate of heart‘attacks and,
‘the mortality resulting trom them. ; ‘Changes in lifestyle and :
‘advanced treatment of heart attack both appear to contribute.

Alchough the annual risk cf sudden incapacitation increases
‘ ~.nearly six-fold between the age of 40 and 60, even at age 60 it is'
'8till less than 0.2%. 'Ifhe rate of cardiac events is greater among' '
individuals who develop i‘schemic chest pain i.e_. angina p'ectoris, -
v~which results from insuffiicient coronary blood flow due Vtc narrowed

coronary arteries. - Houever, the appearance of angina pectoris
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:affords ‘the opportunity for clinical evaluation and considerationr
of treatments that reduce the risk of sudden incapacitation.
Although the. physical circumstances of public sefety work,
. especially fire fighting, substantially increase cardiac work, most
follow-up studieS‘of public safety officers reveal a risk of sudden
. incapacitation no higher then that of non-public safety officers of
the same age. ’
From a theoreticaI and public poliCy‘perspective, precise
hidentification of ‘individuals iet'xincreaeed riéx of sudden

;incapacitetion is ideal.. In practice, this is not possibie. For

‘*~examp1e, even among a group of individuals whose coronary artery

disease has been demonstrated with coronary arteriography,
‘identification of the specific individual vwho will develop sudden
‘incapacitation is very imprecise. Hence, identifying "high risk”'
individuals is tantamount to identifying~groups‘of *high riskﬁ
individuals. One such :group’ is composed of individuals whose
coronary artery disease is manifested by cardiac symptoms (anginep
pectoris) or clinical or electrocardiographic evidence of heart
attack. Among this group,‘the‘incidence of sudden incapaciﬁation
is rougﬁlyfs'tiﬁes higher than‘among~individuals with no previous
"evidence of coronary artery disease. |

, Coronary risk factors are also helpful in identifying groups
Aof individuals at higher'risk of sudden incapacitation.v Compared
to individuals with no coronary,risk‘factors,,those with nultiple
risk factors,including‘male gender, advanced age, hypertension,
smoking, diabetes mellitus, high blood cholesterol;-and resting
electrocardiogrephic~“ abnormalities experience as much as
‘thirty-fold increase in;the risk ofveudden'incapacitation. In

general, the same increase aesociated with coronary risk‘fectors
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noted among tﬁe generai‘ populat.ion ‘applies to public safety
officers. ) R | |

Sudden 1ecapac1ta€ion eccurriné in public | eafety‘ efficers
eeldom poses a risk to ,fr.he public or to coworkers.‘ More than 80%
jef heart -attacks occuri during eleep,‘ at rest or during minimal
" physical ac‘l';lvity. There is no compelling evidence that the rate
of heart attacks on the job is higher than the rate off the job, |
‘even ~among public safety offlcere whose tasks involve heavy
~ physical effort, p'sychel:egical stressors or exposure to heat, toxic |
femes, etc.  Moreover, the mejo'rity of individuale experiencing
" sudden incapacitation, fncluding eublic safety officers, have prior
evidence of coronary artery disease that enables evaluation and
treathent; their medit:alyl status is evaluated upon hire and at
1ntervalsthereafter. A risk to the public and to coworkers exists
only during critical 'o’ceﬁpational taeks.' Like others,‘ public
safety officers spend 1eies than one quarter ef' ’_tlxeir time at work;
well under one guarter of the ‘time spent by public safety officers
on the job is devetee Zto physical or psychologically stressful
activity. "Hereover, risl: is further diminished when one consider's'
tlvxat,, in addition to the foregoing factors .only ‘50% of heart
attacks fa;fe ’suddenly 1neepacitetin§ i.e. occurring with fewer 'thae
' 30 minutes warning. Finally, even when heart attacks are eudden'
‘and incapacitating, tlxey usﬁally do not materially affect ‘the
outcome of public eafe‘tf tasks, due to the niitigating actions of
‘ coworkers. cOnsequently, in the worse case, in wh1ch an 1ndividual
without evidence of coronary ertery disease experiences endden,
significant 1ncapacitatipn during the performance of an activity in
which no mitigating ecti::on by eoworkere is~possible, is extremely.

rare.



nsse‘ssment strategies based ,on clinical attributes and.
‘-'sp‘ecialized ‘test‘.‘resulgts ‘are more &effective ‘than age alone in
qpredicting sudden incapacitation; Decisions regarding the
nandatory retirement of public safety officers must balance the
Yﬂrisk to the public of retaining groups of "high risk" individuals
against needlessly retiring "low risk" groups of individuals. Huch

of the impetus ‘to the use of. age as a BFOQ arises from the ‘

impracticability of performing coronary arteriography to ‘define
coronary artery disease. However, the incidence of sud_den
incapacitation, not the prevalence of coronary artery disease, i‘s
the more relevant criterion in policies regarding mandatory
retirement. This is because -oflvthe‘ following: |

a. The prevalence of ‘coronary artery - diseasew amnong

“asymptomatic" individuals ﬁelllbelow the m'andatory retirement age of
60 years is lower than that of older individuals. However, since
these younger individuals are substantially more numerous in the
: work force than older individuals, they constitute the greatest
pool of individuals with coronary artery disease. ‘

b. similarly, the incidence of sudden incapacitation among
asymptomatic individuals well below the mandatory retirement age of
60 years is lower than that of older individuals. However, since
.these younger indnuduals are substantially more numerous in the
work ‘foroe than older individuals, they constitute the greatest
pcol of individuals at risk for sudden incapacitation. Retirement
~of asymptomatic individuals at age 60 would only minimally decrease
the risks to the public.

C. Evaluation strategies based on clinical attributes and

the results of specialized medical tests result in a lower risk

| 'a'mong those continuing to work and a lower rate of needless
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. retirement. than age alcne. Follqw-up studies ’h'ave compared the
proanostic val\ie of various clinical attributes including age with
specialized tests including 'ekercise "tests performed with or
~ without radio‘nuclide iﬁaging techniques. Reliance on age alone
results in disqualificaticn cf as much as half of the work force
(when age¢ criteria are based on minimizing the risk), including
many individuals below the age of 60. c1inica1 characteristics and
exercise test criteria disqualify fewer than 10% of the work force
with an acceptably low risk of subsequent cardiac events among
those continuing to wcrk. | o
' Asympt‘omatic indi\"iduals erhibitinq ‘an abnormal exercise test
response eXperience a ra';t:e of subsequent cardiac events roughly ten
times that of ,-individuals with negative tests. Among individuals
with strcngly abnormal exercise test responses, this dirferential
in risk is even greater. |
Physical fitness programs and risk factor screening have
demonstrably reduced medical care costs and direct disability
costs. Such programs represent yet another means to reduce the
, risk to the public and ccviate needless retirement of publie safety

officers. - -

Conclusion
A ccmprehensiVe evaluation of the evidence indicates that as
criterion to minimize sudden incapacitation age should be discarded
as a BFOQ for public safety ot"ficers: alternative methods are
better in protecting the public and in obviating needless

retirement of qualified indzvxduals.
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Executive Summary Physical Abilities and Aging
’ | Introduction ‘ | o

A perception exists that older public safety employees have a
‘diminished ability to effectively perfoifu' the more .physicnlly
strenuous‘aspecte of their jobs; This has traditionally been one
Justification cited in defense of using a mandatory retirement
aée. The critical physical tasks confronting public safety
employees may require performance for unpredictable wor)c durations,
in extreme environmental conditions and under time constraints. A
failure to effectively perform in such conditions may lead to loss
of life, serious injury, or extencive propefﬁy damage. Given the
potential negative outcomes of an inability to physically perform,
the abolishment of a mandatory'retirement policy in public safety
occupations is justified only if a more desirable and equally
effective alternative existe for judging performance capability.
This Executive Summary presents the principal findings from
extensive reviews of the scientific literature and data analyses on
the effi'cacy of phys_ic':el abilities assessment of oider public
safety ~employees. More defailed treatments Aog the concepts
-presented in this éummery appear in subsequent sections o: the
final report. The principal findings are discussed within four
broad topica, (1) physicaluabilitiee and aging, (2) abilities
testing and phys;cal performance, (3) physioal abilities profiles
of public safety employees, and (4) challenges faced by
municipalities in implenenting phyeicel abilities testing as an

employment criterion.
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',;Physical Abiiities
Effecti_ve perfornance of a p"hysi;cal task is dependent upon tbe _
‘integrat’ion of nujnerons physical' abilities. ' Physical abilities
- consist of such attributes as. stamina, strength, flexibility, and
| notor control, and they have ‘been operationally defined and
organized into taxonomies. 'rhe taxonony developed by Fleishman and .
coworkers fis used in this study and it consists of eighteen
| physical ,abilities. other sections of this report describe that
ﬁtaxonomy in detail. The degree to which an individual manifests a
specific physical ability is highly dependent upon the functioning'
of underlying physiological systems (e.g., cardiovascular,
. pulmonary, musculoskeletal, : neuromuscular ' nervous, endocrine, \
(etc.)'..‘ | o "
Depending upon the physical ability, cross sectional ‘and
'longitudinal studies of the general population indicate declines
ranging from 10—40% from age 20 to 70 years. ﬁowever, there is
evidence that some older individuals manifest variability in their
physical -abilities and this last led to a distinction between what'
is termEd "shronolo'gisa‘i age" and "functional“age" ' The relative
roles of heredity and lifestyle in the variability have not been
fully elucidated, but it is clear that older individuals (>55
years) are able to maintain physical work capacities comparable to‘
- much younger »counterparts. One of the more common research'
-strategies to study the relati‘onship between lifestyle and ‘work
fcapacity has been to cé;onduct'- cross sectional and longitudinal
_studies on stamina and :strength‘ ‘two pbysical abilities ‘that are
highly involved in the public safety occupations under study.
Adherence. to a lifestyle emphasizing weight control _smoking
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abstihence ur‘ c_:es‘sation’, dynanmic exercise, aud strength ttaining
has repeatedly been demopstrated to inodérate the decline in stamina
and strength up to at least 70 years of age. Le‘ss_is known about
the influence of iifeét&le on physical abilities involvingA motor
control and flexibility but there is evidence that behavioral
factor;’s (i.e., practice, experience) may play a role in overcoming
 some age associated d;ecl‘ine's' in these abilities. Moréover.
.research on _adaptation; to aging has indicated physiological |
compensation for age dépéndent declines in function. This ability
" has been observed with the maintenance of cardiac output and heat
.tolerance in older individuals. . |

| ‘ It should be .recognized that i'n" studies where older
‘individuals uanifest 'bi;gh levels of phys‘icfshlogical» functioning,
there is generally a sustained and ongoing comitmentto exercise
and weight control for miny‘ years. The indiuidual's comnitment is
a critical eiement in wheither or not physical'abil‘ities enhancement
._ ‘programs are ‘suffi'_cient to maintain physical work capucity. with
advancing age. N_evertheleés, the combined findings from research

-on the physiolc‘:gy of aging indicate that individuals ‘well into

B their sixties. can maintain physical work capacities at ‘levels

comparable to . younger :counterparts, and they highlight the
impurtant point that physiological declines often attributed to the
aging process are ‘not necessarily due to age pér se but are more

indicative of nodifiable lifes* yle patterns.

Physical Abilities Testing and Physical Performance Capability
Testing for physicél’ abilities generally takes two forms
consistmg of work sample (smulation) or direct assessment of

'individual abilities (e.g., stamina, strength, motor control,
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flexibility; etc. ).f The identification of appropriate tests is
‘done through a Knowledge, Skills, and Abilities (KSA) analysis that
identifies the important physical attributes for effective
performance. Using this aﬁproach, teste‘can then be idehtified
that encompess the prineipel physiological demands. This strategy
has been used te assess the oxygen consumption and strength
-re@uirements of fire fighting and law enforcement, and to develop
tests that predict an individdalis probability to sustain physieal
‘performance in hbsﬁile environmentalv conditions.  The
jeﬁ-relatedness of iphysical abilities testing is Qenerally‘
‘determined by examining|how well it predicts some aSpect of job
- performance. The most frequently used criterion in public safety
occupations has been tye time to complete a series of critical
tasks. The correldtioﬁS‘between performance time and relevant
 physical abilities\are éenerally in the range of 0.50-0.80. Other
criteria wused to eetabiish the job-relatedness of a test have
included the likeliheodzof voidntarily terminating performance.of

critical tasks and the probability of sustaining injury.

| Two»studies have reported data showing that physical abilities
testing*is at least as effective as chronological age (range 20-45
yrs) for predicting perfomance effectiveness on a battery of
public safety'tasks.' Although this issue has pot been specifically
' examined’in older cohorte or pdblic safety officers, there‘are data
“on older subjeets from?theigeneral.populatieh indiceting“that
physical abilities testing is a siénificant predictor of
performance capability. ' For example, older ‘individuals with high
levels of aerobic fitnees have higher maximal power outphts, are
"able to sustain a submaximal power‘output for longer periods, and

have better heat tolerance when compered to lower fit counterparts
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of the same~age. In such studies, chronological age is a poor
predictor of physical performance when compared to physical

abilities assessment.

~Physical Abilities Profiles of Public Safety Employees |

A better understanding of the variability in age-related
changes ‘in physicalA perforaance capability of poblic safety
employees depends upon:cur:ability to characterize the physical
abilitiesiand‘health status of this occupational'group; This

‘information is necessary"to ‘evaluate the likelihood of older

employees manifesting‘tﬁe appropriate levels of physical abilities

for effective performance, and it addressee the issue of whether
"all or nearly all" older employees ‘'would fail individualiaggw
-assessment. . ’ ‘ A .
A review of the ertant literature on the physical fitness of
fire fighters,and police officers‘indicates-that these groups

typically exhibit physical abilities declines with‘advancing age

that-are similar to those characteristic.of the sedentary segment

of the general population. Such changes involve reductions in

cardiovascular. fitness, pulmonary -functioning, and strength with

increases in body fatness. There are also reports of a higher

incidenCe of moderate'hﬁpertension,'positive electrocardiograms,.

and'mild pulmonary impairment in older'public safety employees when
compared to younger counterparts. In one published study
consisting of a Cross-sectional analysis of a large municipality,
the investigators found!oat that overVSO%.Of fire fighters aged
60-65 years would fail a performance based standard. The combined
‘findings from numerous studies in this area suggest that although
certain  job tasks in public safety occupations may regquire

%
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»strenuous physicalieffOrt, these tasks are not performed with
sufficient regularity to forestall the age associated declines in
' physiological functioning typically observed in a sedentary
population. ~Horeover,; they accent the importance of medical
' screening in physical abilities testing of older employees.‘
These observations led the research group to examine the issue |
of vheth;r *all or nearly ‘all"  older employees would fail
performanée based testing. Although a definitive test of this
issue was not possible, insight was gleaned from e'xistingr published
. studies and analyses of original data provided by municipalities on
the physiological status of their employees. This approach showed X
that marked differences exist in the physical fitness of older
- employees when those departments having mandatory fitness progranms
'~ are compared to those not requiring a regime of chronic exercise.
‘Published values for aerobic fitness were used as'hypotheticel cut
off scores and it was evident that municipalities having no fitness
- programming -had a considerably largerpercentage of older employees
‘failing the fitness expectation than municipalities with ongoing
vexercise programs. When these findings are considered in light of
the reseéarch on;the physiology of aging demonstrating substantial
'variability in the physiological status of older adults and‘showing
that lifestyle is a significant factor in physical abilities
status, the perspective that *all or nearly all" older employees

'would fail performance based testing becomes less tenable.

‘Challenges Faced by nunicipalities in Implementing Physical
| Abilities Testing

There will be many challenges faced by municipalities

attempting to implement‘testing~as an employment criterion for
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Ancumbents. These include but are not limited to the need to
validate standards on the relevant tests, to determine how broad
based the testingvehould be, and to consider how individualized
testing may affect existing policies on promotion, bension ‘
benefits, and medical disability; These petentially controversial
and litigious 1ssues will undoubtedly require resourcefulness as
‘administrative pereonnel balance worker rights with the need to
maintain public Safety;‘ Unfortunately; little information exists
in the;extant literature on these issues, and the metbodolcgy by
which one establishes minimum competency levels for employment

retention hes only recently become a topic of study.

‘ COnclusicns
while,recognizing that using individualized'assesement'ae an
| employmeet ctiterion may affect established biripg'and retention
‘policies, we do not believe that age is a beQ for public eetety
voccﬁpaticns for the fcllcwing reasons pertaining to bhysical
abilities testing: | ' |

1. ‘Age associated declines in many of the principal pbyeical
abilities involved in Successfully.completing routlne and critical
public safety tasks afe highly modifiable depending'upon one’s
lifestyle. ' o |

2. There is evidence for substantial variability in the
physiological status of older adults. |

3. The physiological requirements’cf crieical bublic safety

tasks can. be documented and physical abilities tests are available

to assess the probability of successfully meetlng such physical
| challenges.

4. Comprehensive ﬁhysical abilities testing is likely to be
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at least as effective as chronoloqical .age in assessing physical
rperformence capability in public safety settinge. o |

5. Depending upon the structure, health promotion and
. physical fitness programs can sufticiently modify age associated
| declines in many of the relevant physical abilities such that a
significan;t percentage of older employees would be likely to pass
-'physical abilities testing. ‘

*
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