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. -MEMORANDUM' FOR THE DiRECTOR " 

THROUWl, " Christopher 'Edley, Jr:' tJ>(w 
,Susan Carr! Anila Briatico " 	 . t

FROM: 	 , , , I . 

'f 
• ,I'SUBJECT::' ,/ " AmendI11eijt ,to the 'Age ,DiScrimin~tioJ1 in, Employment 

• I 	 ". IAct (i)DEA),of 1967. for State and Local, Fii~fighters 
and Law Enforcement Officers " , 

'. " 
. ( 	 " \ 

\ . 

What·should be the Administration's, position' on H;R 344;'a 'b ill' toexe~pt .State I 

" ,and local firefighters and law:enf<?rcement offi<;ersfrom the,ADEA? , " 
'," .' 

., L'" 	 • 

'- '.: ' 	 ...I, .. , . Background:. .,.. 	 f'
' 

, The' Amend~entsof 1986' to. the' A.DEA:established' an exemption)'or the' hiring and· 
retirement of State and loc'allaw enforceP1e'ntofficers 'and nrefighters. This exemption 

.·expired on D~ce'mber 31, 1Q93 .. " ' .'.' ' ' ., , 
.' ,', 	 .', ' 

',Yesterday; .the. House Employer-Emplbye~"Rel~ti6ris subcommittee (Harris FaweU, . 
Chairman) held a hearing on HR .344 (Pickett (D) VA)tq' reinstate ,.the exemption of :State ' . 
and local firefighters tind law !!nforcement officials \ from thehiriilg and -retirement provisions 

. of the' ADEA. ' " .' .'., ," , '. 
• 	 .1, 

" 	 ". " ,Witnesses at the hearing r~pres~ntedthe 'AFL.:CIO" AARP ':,the ()tyofAlex~ildria, " 
Yirgini~, and law enforcement and firefighters organizations: There were no Admi'nistratioIi .' 

, . \ ' . . 	 • 1 

witnesses. J-'-', 	 ' 

TheAARP IUisdontac,teClEEQC, str~ngly 'opposing' th~ bill. . EEOC. also strong)y 
• opposes this bill'~hd'would 'like to send a letter to Congress expressing its views. ' , 

. 	 " . , '~. .' '., '. ' . " ' ' 

!, ' . 

Related Efforts'toPass Similar Legislation During the Last Congress ," 
, : .. ' ' .\. , 	 (', 

• ...:;'' .., ' " • (' ~ I 

,(' This bill is_'very similar to HR 2722, which pas'sed the House during the last 

. Congress. EEOC sent an OMB;-c1eareil letter to the"HilI.opposing the bill in September, ' 

, 1993. The Whittr House later withdrew support for the ietter.· , 

,I • .' ". " 	 ,,' .;, 



,'I 
" ::.... 	 , './ 

'I 

, 	 "" j 

I" 	 \ 

" ' 	 " ;.. 	 I 

, 	 I 

,";, . j , " " " ,',' ' , , ~ ,.' . . ,.' : , 
: .... , ,A lot of.the deb'ate"over HR 2722 occurred in the context of the ,Crime .Bill. ,.At that' 


" time, the' Administration was prepare~ to' support at~~por~ry;,thre~~yearexre.nsion of- the ," 

, exerpption, thereby allOWing further study of age restrict~on policie,s for public safety " 

workers: Although HR 2722 was included in the House-passed ve~sion of the Crirpe Bill, it 
was excludedfrorri the ,version that became law;.'largely because of Semi tor Metzenbaum's ' ' ; ", 

st,rontf opp'ositiqn.' , "" ' 	 • ' " 'I:"I .' , 	 " 

',.' 	 " i 

,","'Timing of ,C~ngressional Action this Year 	
) 

,,' '. 
, ' ". !. ~"' 	 ..... , '. 

, " During, yesterday's hearing, Chairperson Fawellindicated that he plans'to I1\ove on' 
'", - .• • • , J " \." • '\ 

this, issue'quickly, and 'may be introducing h~s own bill shortly. 
" 

" 

, 	 , " 

.. ,'I 

'
Domestic 'Policy Co~ncil's Position 

• " I. ' 

I, " " The DPC staff {Jose Cerda) supports'a three-year extensiQn of th~exeinption; , ' . 
, \ , , According to Cerda;, thi~, expressiop 'of limited preference would support ,the coaiition 'of, 

" 

i" 

'" 	 police" firefighter~,fnayors' and Federal lawenfor,ceIl1ent officials who are strongprdponenis, ' , 
of the exemption, while'minimally ;upsetting the ,AARP and 'Civil Rights Community. :' '" 

I' 
'" t' 

Options 	 , ,I 

L 	 Advise EEOC 'that ,the' Administnit,ion will not be, taking a positiono~ HR 34l:t.at this 
time." ,;' '.' 

, ,I "I. 

" ) 

l T":' 	 : I 

Pr,os ~' Buys the, Administratl<?n some: ti~e ona largely, ",no-win'" 'political issue. ' 
The Ad~inistr~tionconceivably Fould wait to exPress, its, views' until' , 

, 
, ' 

" 

' legislation issch¢duled for markup or House floor consideration. ' ' 
, ,", " " 	 " "' " . (', ',' 

, i 

'C;ons< 'PotentiallyJimitsi'the Adrhinist(ation',s qbilityt~" influen~e th~ outcome of' 
,', this legislation;', ii'sunlikc:Jy .that the'issue will heco;Ue less difficult lqter; 
., ' • .. .' , .' I J ",. ' 

in the legislative ,process. ' i ' 

, ":-- ' " " " 

". :, ,.'" ,_ ,.' .'" ", I '" " ,'. ,-' ,.',:,; - " ~. ',' }'.' "," ,:",". "-:: '. " . ' :,' 

",' .2 . AdVIse EEOC to prepare 'a' Letter to, the House Economic andEducationalCominittee ' . , 

.opposing, HR.344.' ';" 	 ,. ',., '.,. 
" 	 ' 

'Pro:':' : Sup'port~ EEOC efforts tb'eI1d,age~6ased:discrimination.
, J" 	 : , , ", , " .' iI- . \ ' , ':'., " " <,), " I 

Cons- Makes Administration'look indecisive -- i.e., we were willihg to accept a 
three-year: exemption last year. Also makes Adinini'stration v,ulnerable to'. " .' 

: criticism .of double standard,S. '. -The FeQ,eral Gdvernme~t 'is exempted from.' 
, tl1(! ADEA and maintains mandatory age restrictions for its law' ' 

I '. 	 I, "', \enforcement {ahd certain other)perSOnilet. , 

/' .. ~ . 

2, 	 " . : ~ , .' 

, , , 

j, I 	 ' 
,I 

1 '.
\ ' 	 "j' 

http:34l:t.at


I, .' 	 I ' 
" .' 

, I 

'I 

~ ,'. 

3. 	 Adv.ise 'EEOC t.o prepare aletter to, t~e H.ouseEc~:>n.omicand ,Educational COrIunittee '" ' 

stating the Administrati.on prefers Q.o'~,xempti~n, but c~u'ld accep~' a threc;:-yeal: 

extensi.oI?- .of the exempti.on. ' ", .' '. ' , 


" , , 	 'r,···

P~.o ~ , " .~sc.onsistent with: the Ad~inistratio~'s P.o~itl.on\ .on:the issue'd~ring) last,: 
yea.r's,~rime~in ?~bate;" ' . ."\ 

, 

, 
. 

\ 

.. . ' '1' " ,; , 

Con,-	 "WiIl:not fully sat,isfy the .oPP.onentsOt pr.oPOnents'of HR:344. ,·,. 
I j " " 	 ," , 'I."!. 

Recommendatiori 	 /' 

I, 

. 
, , ,:' Bec,auseofthe tie with the ~ril11e Bill, we rec.ommend that y.oU discus~ which .oPti.on' 

" 


the Administrati.on shouid' pursue with the Chief .of Staff, wh.o was heavily involyetUn the ' 

discussi.ons .over the lastyear. Jack,,: Lew and Chris Edley :fa;vor,Opti.oll' 3'. ,,/ " ' , 


" ,./ 
, " 

lIcc:' 	 Jack liw, 
'\ I' 

J.ose Cerd~\ 	 :, 
" ' 

. 'L' 
'i ,.,'. 

, " 

, " /. 
" ., 

! " 

" ' 

,'I _ 

\ , 

,..... 	 , . 

", \ .. , 
. '. .'I 
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EXECUTiVe OffiCE OF THE PRESIDENT LRM NO: 654 
OFFICE OF MANAGEMENT AND BUDGET 

FILE NO: 480Washington. D.C. , 20103-0001 

3/3/9& 
I 

LEGIS~TIVE REFERRAL MEMORANDUM Total Page(s): ~ 
! 	 " 

TO: Legislative L1S,ISOn Of~cer - See Dlstt1bUtl~, '-1below: 
FROM: Janet FORSGREN ! (for) . . . . ' f> '-t(fv) BYl.JJ-,f-.____ 

Assistant Director for lleglslatlve Referenc 0'- ,
'I ' 

OMB CONTACT: Anna BRIATICO 395·7881 
legislative Assistant's IUne (for simple responses): 395-7362 

. , 

SUBJECT: 	 Equal Employment Opportunity Comm. Proposed Report RE: HR849. Age DIscrimination In 
Employment Amendm1ents of 1995 " . 

I I 

, , 1._ ~ .... 

DEADLINE: Noon Wednesda~J March 08,1995 
'. .," ' I .' •• . ' . , 
In accoraance with OMS Circular A·1St OMB requests the vjews of your agency on the above subject before 
advising on its relationship to the progra'm of the President. 

I 

Please advise us If this item will affe~t dlrett spending or receipt~ for plclrposes of the' 
"Pay~As-You-Go"proYlslons of Title XIII ofthe Omnibus Budget Reconciliation Act of 1990.

i. . . 

COMMENTS: Submitted by EeOC In anticipation of House floor action In the next few weeks. 


I' 	 . 

DISTRIBUTION LIST; . " 
AGENCIES: EOP: 
217~JUSTICE· Kent Markus. (202) 514·2141, . Alan Rhinesmith 
429·Natlonal Economic Council· Sonyia Matthews· (202) 458·2174 Steve Redburn 
331·0ffice of PersonnelManagement • James: N,· Woodruff· (202) 808·1424 	 Susan Carr 

. 228·TREASURY· Richard S. Carro··(202) 62~-1146 • 	 Bob Damus, 
Joe Lackey 
Chuck Konigsberg , 
Pat Griffin ' 
Ken Schwartz 
,Brad Kyser 
Steve Warnath 
Carol Rasco 
Marvin Krislov 
John'Angell 
Jose Cerda' 
Jim Murr 



.. 


LRM NO: &64, RESPONSE TO 
LEGISL.AriVE REFERRAL MEMORANDUM FilE NO: 480 

If your response to thIs reques,t for views Is SI~Ple (e.g.• concur/no comment). we prefer'that you respond by e·mail or 
by faxing us this response sheet. . ., 

Ir the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave 8 message with a legislative asslsta~t. '" 

You may also respond by: ' 

(1) calilng the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or 
(2) sending us a memo or letter. 

I 

Please Include the LRM number shown above, and the subject shown below. 

TO: 	 Anna BRIATICO 395-7887 

Office of Management and Budget 

Fax Number: 395-6148 ' 

Branch-Wide Line (to reach leglslative,assistant): 395-7362 


FROM: 	 (Date) 

....................____....................~.............................._ (Nam~ 


_________....:-_______ (Agency) 

! 
I 

_-'-__....................__.,...'.....__.....___ (Telephone) 

. I 


SUBJECT: Equal Employment Opportunit~ Comm. Proposed Report RE: HRS49, Age Discrimination In 

Employment Amendments of 1~9S . ;
, 

; 

The followIng Is the response of our agency to your request for vIews on the above-captioned subject: 
; 

___ Concur 

___' No 'Objec.tion 

___ No Comment 

___ See proposed edits on! pages _.____ 

_ ..... _ Other: ____.......;_______ 


__ FAx RETURN of pages, attached to thIs response sheet 



·. 
•j'~Nl..BY:Xerox TelecoDier7020 l. 3-: q,:95.i. 10:13 2024566423" 58889; # 3' 

:DETERMlNED TO BE AN ADMINISTRATlVE 
, " 

MARKING Per E.O. 12958 as amended, Sec, 3.2 (c) 
IItitiaIs: ~'S , Date: , {'Lz,/DS . 

February 28, l'.95 

a •• r CQngreGlman Goodlin~. 

'l'hi. i. in Z'.'ponle:to your raqueat tor my viewe on H.R.B49, 

a bill that would amend t~e Age ni.crimination in Bmploym6nt Act of 
f 

1'67 (ADEA) ~ Th18 legislation inoorporates lovorlll clements. 

Firat, it would reetore an exemption to the ADRA, enacted in 1986 

but now expired, . to i'ermtt Sta.te and local government .. tu uaus age 

limitations for hir1n~ and, retiring pelie. officara and 

firefighters. Seconci, it would requ,lret.he Chaiman ot the EEOC to 

conduot a study Ofa:bili~ies teatl available for public ••fet:y jobs 
! " , 

and then, based on the .~udy, 'to ie8ua advisory guideline. for the 
: 

adminiet'ration. of phYllc::al 'and mental ~itQs,. teata to measure the 
, 

abiliti•• of pub11a latety off.icial.. Thi:d., it would alsQ reqUire 
I 

the Chairman to propose· 
I
advi.Qryatandards i:or we11m::: till :P1·0g'·~lns. 

, , 

The bill aut.horizes f!vQ million dollars'to be appropriated. to 
, 

oarry out thea. raquiX'atin.nts.·, 
I 

For tho X'eallonl ••~ forth balow, it i.my view thAt H.R. 849 
, I 
8hculd not be enaoted iftt:o law. 

At the outset, ~ a~ cxtrgmgly cencorned~bo~~ thoexpenditu~e 

o,' five million d~llar.on ••tudy 'which i.e v~ry eimil.r ~o t.he. 
, , , 

IH.udy on t.1l1s aubjel;t tho.t the CommieDiotl, rec.nt:.ly completed, , a.t 

congraBII' direction, I:Ilt & C:Qat of over one million. dollColJ:'"w. 'l'hat 
,I , • 

Sr.uc1y I. conducted in conper~ with the Ceparement ot' Lsb?r I c::o.refully 

analYVoed. lUany, if Jl0l,;,'ltlQat, o~ the ~eil!lu..8 enumerated in U.R.04S. 

,... ("\' _, f"'i T ("\ • n ~I ,.., l • h Qti'TQ-ChC'-7n7:nT 

http:rec.nt:.ly
http:d~llar.on
http:requ,lret.he
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S~1.8Y: 3- 2-~ :12:11P~ : EEOC" 

In pfu:::incnt part I thatl studYI (1) goncl\lded that age is 0. poor 

pradiotor ,of performance, (:i) identified critical performance
• I , 

ori.tAria for public safety jObsl (3) listed. rUlvt.:l:al 'C.eat8 t.ha.t 

eould be used 'to meuure these criteria; and. (4 )axpldoined t.hat 

thelila tasts can be proPerly va.lidated in aQCOr~nC8 with current 

181&1 and prof••sional atandardi. 
, ' ,I 

Th. expenditure propoaed by M.l. 849 raises particular 

conoernegiven the e~o~u. challenges currlntly faoing the, 

COmtr\isa1on.. We project that. over:' 100. 000 charge~ of 'amployment 

d110rlm1nat1o:: will bo, ~ilsd w1th us in 'YY 95 and th.9.t our' pending 

inventory will grow tp over :'00,000 chargoe during. this aame. 
.• I 

period. I kno~ you a~e familiar with theBe ongoing operational 
, ' 

problems and also are well aware that we simply QQ nc~ Q~~ntly 

have th.e rGlSourc:el to resolve these problems adequately. In this 

time ot extramelyti;h~ budseta , tiva million dol1~r8 cou14 mak~ ., 
I ' , 

significant c!i!foranoe i in our ab11ityto serve the people who come ' 
, . 

t;~u\l;r doorsyoryday ~or aaalatanc:e. In my view this wou14 be a 
I' ' . , 

ta; more .pprop~i&t. e~end~tu~. of publie fundathan ua1ng .carc. 

federal dollars to cancract with aonsulta~t. to examJne matters 
, I 

,
already adcU:llslled at government. expen8~. '1'h... eoneama' are 

undersoored by pr4;ct1~al cOnl&idoiationD as well. Civen the fact 
, , 

that the It!lgislation w¢Uld makethtf AOD. .xempt.ion p.%'1MfUant., t.here 

wQuldprllaumably be only a 11mlte<1 oemand -- at. moot -- tor the 

concomp.Lated gu~.delinell. COY.reO entitiett would have 11ttle, 1f 

any. incentive to, implemep.t. such _I;eoto i! cbey can roly ,on a , 

mandatory retirem.~t ag~. 

A.i41 ~rom ,ttlC:t.O: c::rtc1call), .1mpo",·tant' :':-••O\l:l:C08 q\lt;t.t1Qnli ,.' I 

.. 


h n,' J n Tn' n ~I ,T (' • h 
QI7TO-ChC'-7n7: 'T ' 



,
.$'Ern 6Y:Xerox TelecoDier 7020 ; 3- 3~95 ; 10:1' 

SEST BY: 3- 2·83 ;12:11PM j 
" 

" 

tirul H.R. O'U pU'c1oularly problematic becauee j.t. would require 

the EEOC to underta]ce t:.~BkEJ wh:L~h .~e, legally and technically 

imprsc:t:.ieal ,1! not. .1[llpo~slbla I. Inso,ear as thQ bill co~templates 

the ~T"Aatien or ident1C1~at;.ion of.• ~15~£e harbor" teat;. for public 
I 

eafety official" or· 'lslIte harbor II element.a for •.uch teAts to 

inQlud., it is imp(lrtant to ka.p in mind th~••. that-teots must ba 

m•••ure.d iilg.dnat particular job functions. For u. to creote .or 
I 

:J.d~u).tify Qucn a teet: or t'o identify the elements Of such II. teel:., wo 
I . . 

wou14, oonsiQt:.ent w~th ~overninq legal princ1plea~ baY. co ~.~. 

assumption. regarding ~ow lccalpo11ce and fir. ~.p.r~mant. 

Rf.X'1J.ot:.ure their workpla(!,~., For the guicSllin••-to be of, any use to 
I 

them, ~ha8e dep&~tm.ntD :would then have to structure their job. in 

conformity With alaumilt..1!cn'; in the guidelines. Tn my view, .ett.ing 

job Btandarc1. for It.ate; and local p\l.bl!o sa!et.y derart.mantl i. a. 
.. '! • 

the IBOC. StAt'S anc! loc.:l governmental entit,1eD IIhould b4a able to 

a8l'ign job functicnl and structure th.1J;" workfare•• in whatever 

waYRthQy aee fit to lerve their part1c~lar ne,48. 
I 

aesarding wellna~s prograllls,' the lzoe has no particular 

oxperti•• OT .Mp.rienc~ in this area. Quite frankly, in order to 

Advisory et:anda,.da fer such programs, we would ot 

u.ceasity haovo ~o ftl'.!~v.nt t.he wheel II and would inevitably •.penel 

resourc". 1n "n· 1neff~.ciant manner. .Rurely. other government
. . I . . . 

agencies wJ.t.h <1Mmollstratcnl IIUI,PIU.'U.IIEt in 
' 

this area oould do a ~at 

btstt,;er and Il'IU:;'Q uff1c:~(n\t job fer the pUblic. 

I alnu note wi~h! conoe~n that ~h~ lQgialat!on's obligltiono; -. 
t.1CW too thR Chab:man ~f the EEOC rauuU': than to t.he Commie.ian' as 

http:ftl'.!~v.nt
http:et:anda,.da
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Q. whol.~. Whilo t:h. Chai1"11l.an A)(erci8ea the admln1'trat1ve &U~1:~T1 ty 

of th.., Ccmmi.••io:\ and could c6l;'ta.1nly initiate the requ1re<2 

proco.e, the:: COl~rn1e81'on alono P<"'UU!Ulse. the. polic;y making' 

autnority. A raqu1remant that the Chairman issue guidelines is 

,thue incons18~ent wlth Title VII. 

Fina..lly, but a180; o~ ~\Watant!al i.mpQZ't.ftC'~. it .i. my view 
I 

that the legislation'l exemption ~"Qm the ADIIA is .1.nocnliJiatant wit." 

the haole premise ot the ADEA that ag. 1& an 1nappxop~!.to proxy 

for ability. .Thl ADEA ~- along with the ocher anti ..cliCJcrimination 

lllws ~nfoZ'c:ad by the ESOe • .;, stande for 'the prcpos1"t1on til,,; peQplo . 
1 

.hould be j\14994 on the h••is of their individUal a:b111ties and not. 

'on titereotypea or 9can.t~11.zationA. Yet. reliance on 8tfiilrQot~s and. 

generalizationi ftbo\~t the :l.bilit1•• of older Amerieana 1. exactly 

what this legia14tion wo'l14 permit. 1, therefore. find the 

legiulat10n .' antlthetical to the f\U\Qamental prinniple. of. eqUal
'" ' , ... . 

employment opport.unity :1&". : 

X appxeciate th1. c?pportun1ey t.o "haro my view. r~~.:,d!ng ...his 

imPortant legislation. Please feel tree ~o gallon me if • m~ybQ 

. ot tu%thel' assistarioa. 

8ll 19-56£-ZOZ: oj' 

• 

90'd 010'ON ZS:v S6.£O ~f::jW 

http:1nappxop~!.to
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