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BAY AREA COALITION FOR CIVIL RIGHTS' ANALYSIS OF ACA 47
x. |NTRODUCTION ANb SUMMARY.

Assembly Constitudonal Amendment 47 (hereinafter "ACA 47*) is an
. inappropriate and unnecessary airtempt to amend the Califomia Constitution to eliminate
the use of all voluntary aﬁ“mnauve action programs in public employment, education and
contracting. These are programs which public entities, be they the state, school districts
or mumczpahues have voluntanly initiated in order 1o give meaning to the promise of
equality to all in the state of Caleorm&

g
g
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Under current federal law state and local governments can voluntarily implement-
a race-conseious affirmative action plan only in one very narrow situation: where the
plan is intended to address 1dennﬁed diserimination against specific racial groups;: Gity
of Richmond v _J. A, Crosog Co. ,,488 U.S. 469 (1989). In addidon, even where a
- preference | program is determined to be justified, courts will further scrutinize the plan to
ensure that it is narrowly tailored. Id. Therefore, federal law assures that only those.

affirmative action policies which protect against unjust and arbitrary preferencesicanbe
voluntarily undertaken. ACA 47 ‘astempts to restrict affirmative action further by%-f e
forbidding any voluntary attemp:s to address past discriminatory practices. pras{@*it
would halt over SO years of pmgess towards creating equality in America.

EADIERIU TR

Aﬁnnanve action in the Umted States encompasses a rich history of taking aaion

a’&iﬁ‘-’fh‘?ﬁ%ﬁ“‘l"@? T T

e

a?é”fé”o’tcd in the | 13th and 14th Amendmems to thc Umted States Const:muon and: hwc
received widespread bi-partisan support from Presidents, Congress, and the Um:igﬁ@es
Supreme Court. Congress recozmzed the imponance of affirmative action %m&tpﬂmﬂ
the first federal law forbidding employment discrimination based on sex, race, national
orign, or rehgon “Civil Rxghts~Act 0f-1964.-42.U.5.C..§-2000e et seq. This was
followed by the issuance of Execunive Order 11246.in 1 965‘whxch required federal:::
contractors to undertake affirmative action procedures 1o i increase mmonty rcprﬁgﬂhon
in their workforce. The Nixon administration introduced the concept of using "goals and
tumetables” to make federal constrlucuon companies more racially diverse. In 1970,
President Nixon added women 1o the list of those who should be included in aﬁrmaﬁve
action programs. Executive Ordcr 11357

R

While the most obvious mdxc:a of discrimination have dxss:pated and signs in
windows no lenger read “Only Whites Need Apply,” discrimination sdll has a power;
1mpact in our economy. For examplc most women asd minonties are st@g_xgﬁthc Q)
paying,jobs in our workforce and _}ObS remain predominantly geader segregated in A th
1990s. In recognition of the need to break down historic barriers to & truly integrated

!

ul.

t



@1,86/95  18:53! PEPE93 1120 203
Wi VY Mw Ve T s SRV AVEY YV LLVAL ' '“} i‘UCOlaJQ»J‘ ( rUUb/UZ]




society, businesses have embraced affirmative action as a tool to overcome centuries of
discrimination. This support mt':ludes large corporations gnd manufacturers. In fact, in
1984, over 90% of Chief Executive Officers of large corporations said that their
affirmative action policies were 1meam not only to meet govermnment regulations but also
to satisfy corporate nbjectives. An even higher percentage said they would continue to
use goals and timetables to rrack the progress of women and minorities. Fortune, Sept.
16, 1985 at 28.

ACA 47 could havc a major impact on voluntary employmcnt, contzactuxg. apd
educational policies that have been adopted within our state in order to equalize esoriomic
oppo%% for the peopleof: the state—It-has the potential to-affect-every: nomfmal\
pubhc entity.in. Cahfonna,wmc!udmg every-state-agency -and: dcpamnent >-public:- sgh@

and universities; local cities and counties; redevelopment agencies; transportation
agcncxes;and other-public-entities such as hospitals; libraries, and-airports.

f\\\

, Section II of this paper focuses on the porenual impact of ACA 47 on the state and
its subdivisions. The section describes the major state programs and local contracting -
policies that could be subject to leg,al challenge if ACA 47 is adopted.

Section III analyzes how the passage of ACA 47 would limit the ability of local
govemments to meet their obhgauon under the United States Constirution and federal
statutory‘law to remedy dxsmxmnauon and also force these agencies to give up fedeval
funds to avoid potentaily costly hugaﬁon for claims of violating ACA 47. The
amendment directly conflicts with the Equal Protection Clause of the Fourteenth
Amendment because it significantly restricts the abiliry of state and local governmentsto -
conform to federal laws which allow and sometimes requires government entities to
voluntarily identify and remedy past discrimination. Using the City and County of San
Francisco as an example, we evaluate the impact of ACA 47 on [ocal programs. We also
discuss how ACA 47 is likely to lead to unnecessary and costly litigation because it
restricts the ability of local govemirxcnts to settle aptidiscrimination Jawsuits.

Finally, Section IV dxscusses how the proposed amendment violates. the Equal
Protection Clause of the U.S, Constitution. First, because the amendment embodies an
explicit use of race, it is subject to swict scrutiny. Here, there is no evidence that the goal
of ACA 47, namely the elimination of affirmative action programs, is compelled by any
legitimate Jegislative end No shovang has bcen made that state and local affirmative

action programs have to any extentiadversely affected the state's nonminority populanon.
Moreover, ACA 47 fails the sccond prong of the strict scrudny sest because the

-
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nonmmodty popwlation, but all such progams. mcludmg those that may be required by
federal law.

Second, the amendment v:olatcs equal pmtccaon because it is racially monvated
~ and seeks to reduce the level of protectxon pm\aded to racial minorities and women under
the U.S. Constitution. A state cannot provide less protection than what is required by {
federal law. ‘ g

!

Thud. ACA 47 violates equal protection because it mﬁ'mgcs upon the rights of
minorities to participate on an equal basis in the political process. It removes the ¢
suthority of local officials to address problems that specifically burden people of color ‘
and women while not similarly resmcnng the ability of these same officials to redress
discrimination against others (c.g,. older people, disabled people, lesbians and gays). By
selecting out race and gender i issues for d:ﬂ’erenual treatment, ACA 47 violates the U.S.
Constitution. i

i
O IMPACT. | )
l .

Section II will discuss how %:.hc passage of %CA 47 may call into question the .
viability of numerous state and locLl affirmative aidion progsams. Part A of this section
will list major state 'employinem ei!ucaﬁon, and ;;izblic contracting programs that could
be subjecr to challenge if the amenément passes. Pzn B analyzes the patential effect of
ACA 47 on local commcnng progmms It shows how the amendment may force local

governments to dlsmamie existing mmonty and women business enterprise programs,

1

z
thereby preventing them from addre‘ssmg d:scnmmatnry forces in their procurement

i

4\

systems. | ',
§
A Major state programs Mnch may be chaUcnggd};x_AQAﬂ
|

1. E Programs.

The following laws j:enaininﬁ to public employment are representative of the type;

of programs which potentially will be affected if the amendment passes:
?
3.
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~®  Government Code Section 19790 et seq., STATE CIVIL SERVICE
AFFIRMATIVE, A(_’I‘ ION PROCRAM which provides that all staxc
agencies and dcpamnents estabhsh an effective affirmative action program,
including the serting of goals and timetables to overcome any identified

underutxhzauon of rmnonnes and womcn

® Govemment Code Section 12990, NONDISCRIMINATION AND
COMPLIANCF. FWLOYMENT PROGRAMS, which rcquires any
employer who is or. wants to become a contractor with the state for public
works or for goods or services t submit a nondiscrimination program to the
state for approval and certification. Submission of an affirmative action
program may be ﬁled with the state to satisfy compliance standa:ds.

® Labor C ode Sectm:lx 3075.1, APPRENTICESHIP PROGRAMS, which
encourages the utilization of apprenuceshxp as a form of on-the-}ob
training, and which requires state and local public agencies having suck
programs to xmplem%nt affirmative acnon goals,

e Health & Safety Ctlde Section 437.7, AREA HEALTH PLANNING
AGENCY, which requires all area health planmng agencies to file with the
-Advisory Health Cox{mcxl an affimmative actmn employment plan.

®  Health & Safety Code Section 50735 et seq.,, RENTAL HOUSING

CONSTRUCTION tPROGRAM which requires that all contractors add
subcontractors er.@aged in the construction of rental housing undcr this

section use afﬁxmanve action in hmng.

\ :
° Govemment Code Section 8546, STATE AUDITOR, which requires the
State Audxtor to cs:abhsh an affirmative action program in hiring.

e Govern.ment Code Sr:chon 19400 et seq.,, UPWARD MOBILITY which
requires all depanments and agencies of state government to establish an
cffective progxam of upward mobility in low-paying occupanons in oxder to

help the smtc meet xts aﬁrmauvc actmn goals,

:;, | " Ve
= b AT

2. Egugaﬁog.(

i |
The followmg arc rcprcs‘rntauvc cdm.auon statutes which may be irnpacted by
ACA 47: 4 o ’ -

Iy :
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+ ®  Education Code Sections 87100-87107, Affirmative Action Hirlng,
which requires comumry colleges to adopt affirmative action hiring
policies and submit pre proycgg'r?pons to the Board of Governors of
Commumty Col!cgcs

® Edncuion Code Secﬂons 44100-44105, Afﬂrmaﬁve Action Employment,
which requires school hool-districts to adopt policies to increase the hiring of
“women and xmnonncs at all employmcnt levels.

° Education Code Section 71020 Power and Duties of Community -
Colleges, which reqmres the Board of Governors of Community Colleges
to submit afﬁrmanvg action reponts to the Governor every three years
concerning its own membership, including an assessment of its
representation of minorities, womnen, and people with disabilides.

|
®  Education Code Seciion 66952, Monitoring of Performance, which
allows the Legislature to monitor the efforts of Uniyersity of California,
California State Umvcrsxty, and community coileges to diversity their
studeat bodies, faculty, non-faculty academic staff, and administrative

positions.

e Education Code Secnon 263, Reports to Legislature and Govemor
_ which requires the Cahforma ngt\se__c_g_ndaxy Educanon Commission to
report to Legislature and Governor on the representation and utilization of
-~ ethoic minoritics and Women among academic, sdministrative, and other
employees within the communiry college, California State University, apd
University of Califomia systems.

- Education Code Sect:on 69560, Student Opportuaity and Access
. Program, which provxdes funding of projects desxg:ed to increase the .
accessibility of postsecondaxy cducational opportunities to low income aod
ethnic minornity smdents
3. Publi ot Progzams.
The following public conuacnng programs are porenuauy subject to chauenge if
the amendment passes: ; ;*%

® Public Contract CodeiSecﬁon 10115 et seq, MINORITY AND
WOMEN BUSINESS 5P &RTICH’ATION GOALS FOR STATE

"*t

F-5-
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CONTRACI’ S, whxch provides that all contracts awarded by any state
agency, department, officer ot other state govermmental entity for
construction, professional services. materials, supplies, equipment,
alteration, repair or, improvement shall have statewide participation goals of
15 percent for rrunomy owncd businesses, and S percent for women owned
businesses. The act was substantially modified in 1992 to meet the

requirements of C g of Richmond v. J.A, Croson, 488 U1.S. 469 (1989).

' ® . Goverument Code Secﬁun 14132 et seq.,, CONTRACTS FOR
PROFESSIONAL AND TECHNICAL SERVICES, which requires that
public contracts awarded by the state for the services of engineers,
architects, surveyors, planners, or environmental specialists comply with
the provisions of Cahfonua Public Contract Code secdon 10115 et seq.

(supra). ‘
i

e California Educatio‘tn Code Section 71028, POSTSECONDARY
EDUCATION, which requires that public contracts awarded by any
California Commumty College comply with the punority and women
business enterprise goals set forth in Public Contract Code section 10115

(supra). |

l

L Public Contract Code Section 2000 et seq., RESPONSIVE BEDDERS
which was drafted in- responsc to litigation arising over city charter
requirements that bxds be given to "the lowest responsible bidder.” This

=~ section provides that local agencies may require their "lowest responsible
bidders” to meet minority and women business enterprise goals.
: |

®  Public Uilities Code|Section 8281 et seq., WOMEN AND MINORITY
BUSINESS ENTERPRISES, which requires regulated public utlities to
make the efforts 1o award 30% or more of their contracts fo women,
minority and disabled|veteran business enterprises.

. Health & Safety Code Section 50900 et seq., CALIFORNIA HOUSING
FINANCE AGENCY, which requires all contracts for the management,
construction or rehabxhtauon of low income housing developments be -
procurcd pursuant to an aﬁirmatzve acuun program,

e Public Contract Code Section 10470 et seq., MINORITY BUSINESS
PARTICIPATION, which requires that all public contracts awarded for .

state correctional facdmes and programs have statewide pamcxpauon goals

-6~
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of 15 percent for mmomy business cmerpnses and § percent for women
business enterpnses

®  Public Contract dee Section 10500 et seq., UNIVERSITY OF
CALIFORNIA COMPETITIVE BIDDING, which requires the
University of Cahfomia to adopt policies and procedures to ensure thata
fair proportion of alt university contracts be awarded to disadvantaged and
woraen business enter;mses

° Public Contract Code Section 20229, SAN FRANCISCO BAY AREA
RAPID ‘I'B.ANSIT@ DISTRICT, which authorizes the San Francisco Bay
Area Rapid Transit District to establish public contracting participation
goals for nnnonty-olwned businesses and women-owned businesses.

L Public Utilities Code Section 130239, POWERS AND F UNCTIONS
which authorizes r.he Southern California Rapid Transit District to.develop
public contracting pamcxpauon goals for minority-owned businesses and

women—owncd busmesses.

@  (Callfornia Public Uﬁhty Code Section 8281 et seq., WOMEN AND
MINORITY BUSINESS ENTERPRISES, which requires public utlities
to develop plaas w0 ugcrtasc procurement from minority and women

business enterprises.;

- &  California Goveanant Code Scction 8790.70 et seq., MINORITY AND

WOMEN BUSINESS PARTICIPATION GOALS FOR STATE
CONTRACTS, wht;:h requires that al} public contracts awarded pursuant
to Chapter 9.7, SUPERCONDUCTING SUPER COLLIDER, shall have
statewide pamapanon goals of 15 percent for minority business mtc:pmw
and 5 percent for women business enterprises.

B.  Local Contracung Programs.

H

!

In 1989 the United States S;!!:prcmc Court restricted the ahility of local
‘ , ,
governments 1o utilize racc-conscio‘éus contracting programs. See g;;_:y_g{&ghmnd_m
JA Crosbn Co., 488 U.S. 469 (198;9). The Court held that state and local governments

can implement these programs only} when they serve a compelling governmental purpose

m”a
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and if they ar¢ narrowly tailored tio address the identified discrimination, Since the
Crosop decision, at least 20 govcr:nmcntal agencies in Northern California have adopted

or are in the process of adopting r‘ace- and gender-conscious contracting programs. ! '
Before going forth with these pro%m.ms, all of these jurisdictions hired private consultants
to study whethér discriminatory féi)rccs affected their procurement systems. After
extensive statistical and anecdotal analysis, these studies concluded that systemic
discrimination against minon‘iy anld women business enterprises ("M/WBEs") continue to
limit their ability to compete for ccimu'acts in a wide range of industries.” The
methodology used to support thesé programs has been upheld by federal courts as

consistent with the Equal Protectic%n Clause of the United States Constitution. S¢¢, &£,

o | | |
AGCC v. Coslition for Economic Equity, 950 F.2d 1401 (9th Cir. 1991) (refusing to

!
|

enjoin San Francisco's ccnmﬁngiprogam); Coral Const Co, v, King Coupty, 941 F.2d

910 (th Cir. 1991). | _

! The local agencies include: Alaxneda County; Contra Costa County; County and City of

San Francisco; C'Bg of San Jose; Santa Clara County; Sen Francisco Redwd?meut Agency; San
Francisco Unibied School District; Sacramento County; City of Sacrameato; xtg:f s
City of Richmond; City of Oakland; Oakland Unified School District; Bay Asea Rapid Transt
District ABART); Alameda/Contra Costa Transit Distriet (AC Transit); Central Contra Costa
Transit . ml)oxigi‘g‘oldm, Gate Bridge fﬁghw:{ and .
Transportation District; San Francisco Municipal Raitway; San Mateo County Transit District,
and Santa Clara County Transportation Agency. )

, ‘The programs used by these jurisdictions range from conducting outreach to minority and
women ;iusigessgrmcrprises "MM&?‘% ymvidinggr.hem with preferences in the biddhg‘;ryocess,

and setting M/WBE panticipation goals.

: These studies analyzed the under-ydlization of M/WBEs in both the gubﬁc and private
sectors for prime and subcontracts in copstruction, professional services, and the supply of goods
and products. In addition, they summariza testimony by thousands of sxmority or women busincss
owners who described specific examples of discnmmation that they personally experienced while
operating their businesses. | ‘ .

«
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Because ACA.é.chmpt‘s-to.ﬁmii_mc.powcr.of.local—govcmments_to add.ress

discrimination_through vo!untaxy_aﬁ’ rmatve_action_programs, {ts. s passage could call into

question-the-ls the -legal-basis-of-these. ocntractmg -programs. Despite.having strong evidence of

‘dnscnmnghpg_mﬁthemwem-systqms, anud-3ur.honty—undct.t!leﬂu..S,u,Qonsgmnqn to

take remedjal-action, many of :he;se Jjuriedictions will be reluctant to implement programs
that potentially open themselves up to challenges under statc law. If these jurisdictions "\

_ dismantle their programs, minorit%y- and women-owned businesses, who were largely

excluded ﬁbm public contracting iprior to the adoption of these programs.‘are likely to
!

experience [urther discrimination.
mo ! " ; Y ‘ ' 3 & 2 Aen AT RN A
NTS IN ME TIN HEER OBLI TI UND .
FEDERAL LAW. ! %

A Ib_ﬂnm__sagﬂent icts wi th_ths_!e. d,___g_eral E ual_zzmmﬂ_sh:m_ _

that address dx;gm;ggm on.

]
|

State and local governments have a duty under federal law, as interpreted by the

United States Supreme Court, to taike affirmati ve measuzes to redress discrimination in

their public contracting practices. iCitv of Richmond v. Croson, 488 U.S. 469, 504 @
(1989), see also at 480, opinion of' ‘O'Connor J. joined by the Chief Justice, White and
Kennedy, JJ. Further, pursuant to r.he Equal Protection Clausc all public employers axe

under a clear command t0 elumnatf every vestige of racial segregation and discrimination

in the schools. Pursuant to that goal race conscious remedial action may be warranted
, 1 .

-9
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Wygant v, Jackson Board of Education, 476 U.S. 267, 277 (1986): see also Regents of

the University of California v, Bakke, 438 U.S. 265, 300-304 (1978). This affirmative
duty also arises from Tite VIL. J n v. Transportat ency of Santa Claga, 480

d

US.616,637-638. | |
To illustrate what types of lfocal programs will be affected by ACA 47, we will
analyze its impact oa programs ‘h?i‘ have been adopted by the City and County of San

| | : ——
Francisco (“San Francisco”). Pursuant to the mandates of federal }aw,MIike

naumerous municipalities across the state, has implemented a variety of programs designed ¥
| ¢
to remedy the effects of disc’rirrﬁnaiﬁon in = gumber of different areas. For example, the .

|
i

city promotes affirmative action in ;the hiring of city employees where it identifies areas

i .
of underutilization of minorities am:i women. See San Francisco Administrative Code

section 16.9-24. The program has ll:een successful in integrating San Francisco’s

workforce. % T T T

San Francisco also promo:csi greater djversitj (and thus competition) in its public

works contracting through its Minox;ity/Women!Local Business Utilization Ordinance.

San Francisco Administrative Code section 12D. The innovative program contains an

outreach component, bid preferences for certain disadvantaged minority, women and

locally-owned businesses, and pa:ﬁé:ipaﬁon goals for women and minority owned

L .
businesses. In the public pmcuremém context, this program has succeeded in opening

previously sbut doors of economic opportunities for minorities and women.
I

-l0-~-
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+  San Francisco's local law also prohxbxts employers who are awarded city contracts

from discriminating in the Iurmg, promotion and treatment of their workforces. San -

Francisco Administrative Code Sgcnon 12B. In order to be cligibleto bidon a dty

contract, potenﬁal conwractors mu%: subrmut an aﬁirmative‘ action program to the awarding
~ agency. The program includes jotla training and apprchticeship acﬁviﬁé as well as

promoting the participation of all ethmc groups in the contractor's pcrfomance of the

eon:raet. Se¢¢ San Francisco admxmmuve Code Section 12B4.

The propesed amendment tt:} the State Consu'tuu‘on would prohibit local

governments from using "race, sex%, color, ethnicity or natiopal origin as a criterion” for

" granting preferential treatment” to' any group in the areas of public contracting,

education or employment As demionsu'ated below, local agencies will be caught bmcn

"arock and a hard place.” Om the éne hand, a local-aggg‘cy;tgggg_aﬁs-m-mkc-aﬁmgmaﬁve

steps:foaddrcss discrimination may. be.violating federal law, but.taking such affirmative

stt;ep,sqmywbc-aﬂviolaﬁon_oﬂAGA;gf:g;. This is an untenable position for local gomems

because whichever position is ultimfately taken will surely result in litigation. ,
| B .
B.  The amendment could gndanger local soverpmegts' ability to obtain federal
grants. ! |

If ACA 47 is adopted, local éovcmments which comply with the amendment may
] ,

be forced to fol-tggo_mﬂlionsfof‘dou&rs-innfcdeml,gxangs. In particular, jocal governments

rely heavily on federal grants to ﬁmd their public works projects. These federal grauts,

however, arc awarded only if the g;-ant recipient agrees to implement aﬁmauve action

..F
elle
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plans designed to increase minon*:ty and women participation. For instance, the San
Franciscb Intemational Airport r%ceivcs approximately $24 million in federal grant
monies from the Federal Aviau'onf Administration ("FAA") for various capital
i

improvement projccts.' San anc‘;isco also receives millions of dollars in grant moniés :

~ |
from the Federal Highway Aut}m!ﬁity and the Federal Transportation Authority, The
Federal Dépanmen: of TrﬁnSporqﬁon requires that all contractors who participate in
FAA, FTA and FHA funded comx?act# agree 1o ensure that disadvantaged business
enterprises have the maximum op{aommity to participate in the performance of contracts
and subcontracts. 49 C.F.R. Part iB.’ Contractors are required to take al] “reasonsble
and necessary” steps to increase thie opportunities for these businesses to participate in the

performance of the contract by uﬁl:izing policies that are clearly race- and gender-

conscious.
As a recipient of federal funds, San Francisco also has a duty under Title.VI of the

Civil Rights Act of 1964 to not dis‘tcriminatc on the grounds of race, color or national
origin in the administration of its pixograms. 42 U.S.C. Section 20004 The Supreme -
Court has récognized that Title VI {;rohihits not only intentional discrimination but it can
also prohibit practices that have tln:l cffect of disériminatiﬁg against minorities unless the
practices can be justified Guardi ‘ sociation v, Civil icg Commigsion, 463 U.S.
582 (1983). Although Section (f) oit‘ the proposed amendment allows local agencies to

i

3 A’ dxssd:vantagbed business enze;pnse includes all small business concerns which are

owned and controlled g women, African-Americans, Hispanic Amencans, Asian-Americans and
Native Americans. 49 CF.R Pm 23, Su’oym D. -

-12-
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take action to maintain eligibility|for federal programs, it is unclear exactly what types of
actions are authorized by this pto%yision. For instance, if an agency discovers that its
programs unintentionally cxcludeilpaxtig‘ipaﬁon by certain minority groups, does Section
(f) suthorize it to take mc—oonsci%ous steps to address this dispm impact? 01' does
agency have to first exhaust al] possiblc race-neutral altémativcs, and thereby lose federal
- funds during the interim period, b‘tl{:forc it can take race-conscious measures? Because
amendment severely limits the abﬁ;ity of local governments to address discriminarory
effects, a local agency that tries toioomply with %‘ide V1ig likely to run afoul of ACA 47
and face potential litigation. In <h8rr the proposed amendment to the State Constitution
wonld place all local gwanmwm] recipients of federal grants in a position where they
may believe it is pecessary 1o fo:go federal grant monies in order 1o avoid oo:tly
litigation.

. C.-

szﬁs__amm.;md asr__meces

U

The proposed axnendment wvould increase litigation because a public eatity could

undertake 8 race- or gender»—'consquus affirmative action policy under only one
circumstagce: when it is subjcct to ja court order. ACA 47, therefore, requires public
cntitics to wait 10 be sued before they can nndertake affirmative action — even if they
ewarc that their catitics bave wolared the law and a remedy is necessary. In these

difficult economic times, requixing i_iu'gm.ion to sete recognized social problems is a

waste of tax payers' money and the precious resources of the cowsts,
‘ .

-33-
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«  In anti-discrimination litig%tion, both the pl#intiff and defendant frequently have
strong intcrests in settling lawsuix; rather than pursuing a litigated judgment. Consem
decrees, in particular, have beoom&: an effective and wideiy-used remedy for addressing
discrimination in the pubhc sector See United States v, Armour & gc ., 402 U.S. 673
681 (1971). Consent decrees anow pamcs to be flexible and creative in developing
settlements. Because consent deqws require mutual consent, they give parties more

control over the nature of the obligations and dutes that will arise from any settlemear.

_ By resolving a dispute through a cé)nsen; decree or thi-oug,h other forms of voluntary

agreement, the parties avoid the inhercnt risks and the enormous costs involved in

pursuing a litigated judgment. 5_. M_y_\f_gmﬂgg]_, 941 F.2d 22, 27 (1t Cir.1991)
("By foregoing bitter end liti gauon the parties save time, defray expenge, and shield
themselves from the risks of utter cflefcat...").
- -Ifadopted, ACA 47 will mafke it more difficult for state and local governments to
settle discrimination claims throug,lga a race- or gender-conscious remedy even if the scdpe
of the remedy is necessary to addrcss the chauenged barma ACA 47 artempts to prohibit
the State of Calsforma and its pohucal subdmsxons and |agents from implementing in the
future any race- or gender-consqogs programs that do not arise out of a court order. By

tying the hands of state and local aip,cncies in this manner, governments will be unable to
|

use an affirmativc action remedy to settle even the most jegregious lawsuits.* Since some

N For instance, if ACA 47 bad bccn in effect when mimority firefighters challenged the San

Francisco Fire Department's ("SI—'FD") employment practices, the city wonld have been wble to

(cont:.nuad .e)

| -14-
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courts have concluded that conset?t decrees are fundamentally voluntary in nature, such a

“

prohibition would likely also applgy to consent decrees.

Because ACA 47 would noi longer allow public entities to voluntarily remedy the
effects §f discrimination, state imd local governments may be forced to divert scarce
public funds to defend lawsuits th%u would otherwise never be brought or would

otherwise serle. Not only will thei: proposed amendmext increase courts’ dockets, but it is

also likely to have the effect of making it more difﬁcul:‘ for victirus of discrirination to
vindicatc their rights. Such a policy flies in the face of numerous Supreme Court
decisions which stougly endorse t?xc idea thar public entities should voluntarily rectify

the effects of discrimination and implement wmeasures [0 prevent furure discrimigation.
See, a2, Citv of Richmond v, 1,6,5 Croson, 109 S.Ct at 729; Id at 734 (Kenuedy, J.,

‘ ?
concurring); Lecal No. 93. Iar] Assoc. of Firefighters vi Gitv of Cleveland, 478 U.S. 501,

: i

515-17 (1986).

‘(...continued) ;
sertle the dispute through a race- and gender-conscious conseqt decree, Prior to the filing of the
lawsuit, no women had ever been hired by SFED, and of the few nxnorities who were many
were racially harassed. The district cowt had conchuded that|racial harassment was ™out of
control" and the SFFD was unwilling to prohibit such behavior in the workplace. U,S, v, City
gﬂ%mm 696 F.Supp. 1287, 1298 (N.D.Cal 1988) (approval of the consent
decrec). @Jﬂn&nmgt the deep-rooted hosiihy agams mrmorites and women could be -
elimimsted from the SFFD only through a policy that takes race and gender tnto sccouxt, the clty
sertled the lawsuit prior to trial ! : :

5 &ig ¢.8., Ensley Branch NAACP v. Seibels, 20 F.3d 1489, 1505 (1 1th Cir.1994) (cown
held that for equal protection moses, the consent decrees m its case should be treated as :
5. .

voluotary affirmative action p

1S~
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A m&amwwmg&mmg
purpose nor is it sufficiently narrowdy tailored.

7 |
ACA47is unjikct} to witl%stand a constitutional challenge based upon the Equal
Protection Clause of the Fomecriith Amendment. ACA 47 is designed to abolish state-
sponsored affirmative action progf‘larns; its passage would eliminate the sbility of state
and local governments to \‘r.oiuntaxii{ly ameliorate the effects of past discrimination. The

proposed amendment embodies anf: explicit, although allegedly Senign, use of race,

prohibiting the state or any of its pohucal subdivisions T‘rom usmg race (or other suspect

classifications) as a. cntenon for g:anhng prderenﬂab&eatuent to any mdmdual n.

///_::::p‘
public employment, educahon or_contracnng, Therefore, it is;subject:to-strict Judxcxal
scratiny>In ordcr to withstand the | ngors of such scrutiny, the amendmcnt must be
e t

justified by a wg&gﬁe mterg:st and the means cxxl;ployed must be narrowly-talored .

to farther that interest. Croson, 488 U.S. at 493.

The first prong of judicial sc%utiny requires the st%ae to show a compelling interest;
that is, "a goal important enough to ,wan*ant the useof a Ing,hly suspect tool.” Crosog,
488 U.S. at 493. Here, there is no e’;vidence that the ultimate goal of ACA 47, namely, the

elimination of affirmative action pr&gams, is compelled iby, or is even reasonably related
. | | .
to, any legitimate legisiative.end Whﬁc proponents may argue that ACA 47 is designed

to prevent spec:al treatment of minorities, no showing can be made that state and Jocal
R
affirmative action programns, .which are designed to overcome the continuing effects of

-16-
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past disorimination, have to any extent adversely affected the state’s nonminority

population. Indeed, the parami:tc‘irs of permissible state and local affirmative action
programs have been narrowly circ{umscribcd by the Supreme Court, which requires 3
public entity’s affirmative action gﬁ‘ors to be bascd ona sho»ﬁng of past discrimination
and which limits the mc;an# adoptci:d to measures that a;'c infcnded to remedy only the
remaining effects of that specific c%iscrimin::on, See Ibid; ,l‘!zliv-r__mﬁgg_fﬂfmi;'
Regents v. Bakke 438 U.S. 265 (1978); Price v. Civil Service Commission, 26 Cal. 3d

257 (1980). Given the continuing existence of a racial imbalance in the public

employment, education and conmé:ﬁng arenas, it stmcx;:gs the imagination to imply a
compelling state interest suﬁcientéw warrant eliminatio‘kn of reasonable affirnative action
mechanisms. Absent specific cvidimcc of harm caused 1o innocent persons by

' Aimplcme:ntation of such re&sonably?designed affirmative|action programs, the state can
show no compelling interest in ehn;mmg theiruse. . . . . - - . _

Moreover, ACA 47 fails the second prong of the strict scrutiny test which requires

itto be parromly tailored. The ameindmmt seeks to cﬁm{natc pot only those specific
progran‘ls.which proponents bvzlicvc:‘E may be causing inj&uxiy to the state’s nonminority
population, but state and local affimative action progan!l:s as 3 whole, at least those that
are not 'depe.ndent uﬁcsn federal ﬁ.mc%mg or that have not been put in place by coust order.
Needless 1o say, such wholesale elizéﬁnaﬁon of the statc's|entire aﬁ'ifméﬁve action system

cannot be regarded as imposing the icast resrictive means possible, as required by
|

-l7 -~
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caselaw. Hiatt v. Citv of Qgg}g;lgz} 130 Cal. Apﬁ. 3d 298, 319 (1982); Price 26 Cal.3d at
282, | | | |
| B. i ilates tl'u':E al protection claug_gmmmmm 2
On its faocc, ACA 47 statcs :zhax pérsons are not to be treated differently, cither
through discrimination or by prcfcr‘fmﬁal treatment, on account of their race. In casw.

such as Washineton v, Davig, 426 ?5 229 (1976), Arlingron Heights v, Metropolitag

{ N
Housing Development Corp., 429 U.S. 252 (1977) and Personnel Adminigtrator v,
| |

Fesney, 442 U.S. 256 (1979), the Supreme Court bas established that a facially neutral

law may still be unconstitutional if~;it—irs*mmivatcd.by-a.-ﬁsmam%pms& "In

determining whether such a purpos1c was the motivating |f'actm‘, the racially

| § .
disproportionate cffcct of official action provides "an.important starting-point ™ Crawford
|

~ v.Los Angeles Board of Education) 458 US. 527, 544, ?uoﬁng Feenev, 442 U.S. at 274,

| w - . -

See also Reitman v, Mulkey, 387 US. 369 (1967).*
In Crawford, the Court uphcid a California initiative restricting the use of busing

to achieve racial integration in the Los Angeles Unified School District. In doing so, the

|

'
t
]
0

¢ . InReitman, the Supreme Court|beld that 1 facially neutral amendment to California's
Constitution, Proposition 14, which would have prohibited the state from interfering with s
private mdividual’s x?hl to sell or rent property to whomever he

wanted, constituted discriminatory state action. Jn that case, the Court agreed with the California
Supreme Court that the amendment was intended to authorize discriminetion. [d. st 380. Since
the amendment was neutral on its face, the Court reached this determination by examining its
ultimate effect, which would be to allow those practicing discrimination to "invoke express
constitutional authority, free from censure or interference of any kind from official sources.”

at 377. Although Preposition 14 did not expressly encourage ca"scrimination, the Court found the
effects of the amendment 10 be invidiouis. o .

|

|

~18-




0186,95  11:03 PEEES3 1120 " g20

UI-Us-¥5 UZ:SBYM  FKUM AULU-NC LEGAL | TO J2026]33431 P003/019
, b |

|

. : - | .
Court noted that a state is free to repeal an cxisting antidiscrimination law, so long as it

continues to adhere to the standmfis'of the Fourteenth Amendment. Id a 538.‘ Thus,
Crawford stands for the ptdposiﬁo; that a state is not required to "do motc”‘ than the
Fourteenth Amendment requires. it is clear, however, tl;';az a state is not free to lower the
federal constitutional smd&i as »}CA 47 would in phlhibiting state and local
- governments from enacting r;cc-cc:nscioug pfog:'ams allowe& by the Fourteenth
Amendment. | | |
Here, & court could casily cqnclude that the pu@sc of ACA 47 is to lower the
 level protection provided to racial t:izinﬁﬁﬁes under the fedt':ralr Equal Protection G@ by |
| prohibiting state and local govemmg:nts from voluntarily using race-conscious programs
to address identified &stﬁﬁbéﬁon. Even supporters ‘of ACA 47 mus;' rmgnize'thaf the

amendment gffects oply affirmative acdon policies that benefit either racial minorities or

women. It does not purport to ban affirmative action basrd on any other charmmsuc. 1
" Therefore, the only people who will be adversely aﬁ'ecte& by the amendment are racial

minorities and women. Moreover, cousts have dcariy he;d that the equal protection

| | i . ,
provisions in both the California Coxlnsn'mtion. and the U.S. Constitution provide "any

person the equal protection of laws in plain and uneqtﬁvoical language and without

- qualification...” Hjatt, 130 Cal. App.3d at 308. Courts harc frequently and repeatedly
~ struck down affirmative action programs when they fail to address specifically identified

!

.19
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discrimination or if the scope of t}jie race-conscious provisions is too broad.” Given that
nénminoritie; are pr_:kcctcd by bc;!th the state and federal constitudons and the harm of the
amendment is limited to only two §protected groups (minorities and women), a cowt is
likely to conclude that ACA 47 is imotivgtcd by a discriminatory purpose. thereby

violating the Equal Protcction Claﬁse.

C. Prohibiting the State ublic Entitie tin
Remedial Race-Conscious Afrmative Acmz_w._oﬁd Quid
Plage Special Burdens In the Political Process Upon Racial Migorities and

Viela "cd Egual Protection Use,

The right of citizens to pan;icipatc cqually in the political process is a core

democratic value embodied in the U.S. Constitution.® The Equal Protcetion Clause
| - |
guarantees all citizens “the fundamental right to participate equally in the political

process and [] any attempt to m&nllgz on an independenty identifiable group's ability to
| ' .
exercise that right is subject to strict judicial scrutiny.” | Evaps v, Romer, 854 P.2d 1270,

1276 (Colo. S.Ct. 1993) (emphasis added).

i
§

i
{
H
{

: mlaocu 30 298; Croson, 488 U'S,
unty o Appsnt«‘éd”z Sth Cir.

), Mi : 5 As
!  District ofCo}umbug 96:!’2& 420 (D.C. Chr. 1992)
A0 5 ,9]31‘23 11&(;1! 1992, Al e yen et
“' 93-1152 ept9 1993); Associated ,;,-u-:rt(-nt-z
\ AVE BP un, 1992), F. B ddie Contractine Cq £
u;‘r 1018&14 Ohxo 1992) onsieie Genel ﬂ‘m‘ﬂ"hm: ptary C
F.Sup 0 1991); ,5-1,__F ontractors v. City of Philadelphia, 762 F.Supp. 1195
(E.D.Pa. 1991) : ‘ -
-+ . Sge Note, Develo memsmtheLaw Elections, 88 Harv. L. Rev. 1111, 1114 (1975)( 0
- ‘metitution 38 more ccntral to the Umted States’ system of represcutative democracy than s

election”).

-20 -
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The right 1o participate equaglly in the polidcal process has been established in a

number of aress. The U.S. Supreme Court has invalidated schemes thar direcily impirige
!

upon the right o vote. Seg, e.2., Mx_xfm_&zﬂm 383 U.S. 663

)

(1966) (poll tax); gmmm?n 380 U.S. 89 (1963) (civilians only); Kramer y,

Unjon Frec School Dist. No. 15, 395 U.S. 621 (1969) (property owners and parents only).

The Court has struck down elcctorgl systerns which unequally dilute the voting power of
: |

! .
identifiable groups, such as 3coyafphic groups in reapportionment cascs. Sc, ¢.g.,
&mﬂﬂ;_,_ﬁum, 377U.S. 833 (1964) It has also found unconsu‘tmional restrictions on

ballot access by cand;dates See, u msms_,m, 393 U.S. 23 (1968); Lllinois
State Board of Elections v. §ocialig‘ Workers Partv, 440 U.S. 173 (1879).

The right to participate equallly in the political process is also emnbodied in cases
!
holdmg that government may not place sPemal burdens upon identifiable groups, such as

- racial minorities, within the pohucal process. For instance, in Hunter v. Erickson, 393

U.S. 385 (1969), the voters passcd p referendurn amending the city charter of Akron,

b}:io to provide that agy ordinanceiwhich regulates real property on the basis of race, .
‘ o |

national origin, or religion must first be approved by a majority of the voters. Because

other laws regulating real property only needed the approval of the city council, the

amendment singled out a'nti—discrinfzinaticn laws for additional requirements. The
Supreme Court invalidated the 'chax%‘te: amendment as violative of equal prétcction
becav;nse it placed “special burdens %m racial minorities within the governmental process.”
395 U.S. ar 391. The charter amendment was passcd with the “clear purposc of making it

-21-
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more difficult for cerain racial and religious minoritics to achieve legjslation that [was]
in their interest.” 393 U.S, at 395! (Harlan, J., concurring). The Court heid:
A State ma;? no more disadvantage any particular group by making it more

difficult 1o enact legslauon in its behalf than it may dilutc any person’s votc
or give any g’oup 2 smaller representation than another of comparable size.

393 U.S. at 393, .
Similarly, in Washington v, Seattle School Disrict No. 1, 458 U.S. 457, the Cour
struck down a state initiative prohfibiting local school boards from implementing race-

- conscious busing policics..én grounds that the measure had impermissibly interfered with
the political process and uxﬂawﬁzllfy burdened the efforts of minority groups to secure
stich legislation. The initiaﬁve pr&hibitcd local school boards from requiring any student
to artend a facility other than the school geographically nearest to his or ber place or
residence, but it contamed excep tzons for virtually all other purposes except racial
desegregation. Subsequent to pas§age of the initiative, d&segregauon could only be

‘obtained From the state legislature. Like the ACA 47, the effect of the Washington
initiative was to prohibit local enﬁﬁes from carrying out voluntarily enacted race-
cdhscious programs to further inteération. The Court, relying on Hunter v, Erickson,
found that the inidatdve did "not axftempt 10 auoca;:c governmental power on the basis of
any general priuciple,” but insu:adg used the “racial nature of an issue to define the
governmental decision-making ;u;czux:, and tﬁus iswpose[d] substandal and unique
burdens on racisl minorities.” Washington, 458 U.S. at 470. Rather than affecting the
“mere xepeai" of an cxisﬁng deseg;:'egaﬁon law, the initiarive burdened all future attempts

-2l-
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to integrate Washington's schools | by lodging decision-making authomy at anew and
remote level of govemment,” thereby subjecting racial minoritics to “direct and

undeniable burdens.” Id. at 483—8i4. While “one group cannot always be expected 10

i

win, by the same token one group cannot be subjected to debilitating and often

:
- inswmountable disadvantage.” @: at 484 (citation ou’xitged).

Like the inidatives invalidaited in Hunter and Washington, ACA 47 would place
“special burdens” upon racial mimim’ties’ within governnental processes by mﬁh’ng i
very difficult, if not impossible. toE obtain race-conscions remedisl prog,rm in th§ areas
of public education, contracting, ahd employment. ACA 47 would prohibit state and .
local entities from using "race, sex‘, color, ethnicity. or national origin” in these areas as
criterion for discriminating against[ of granting prefercnﬁaiv treatment. The only
"exccptiohs to this gegerai prohibin‘fon are when a public egtity is subject to: (1) a consent
decree or vourt order that is in fcnﬁ:e o the date the proposed amendment takes effect
(Secton (¢)); (2) a future court otc!ler that remedies the effect of a government's own
discrimination (Section (g)); and (}») federal funding reqﬁirements (Secﬁcn ).

Thus under ACA 47, racial minorities cannot seck remedial race-conscious
policies or iegislation establishing, étace-eonscious pelicies for the executive or legislative.

|

!
' Although we only argue that ACA 47 infringes oo the right of racial minorities to
panicipste on an equal basis m the mﬁtical Jrocess, couxts have recognized that this doctrme
ratects other proups. Gordon v. Lance, 403 U.S, 1 (1971); Evaus v, Ro 854 P.2d 1270
Colo. S.Ct. !;;3). These cases mdicate that strict scrutiny will be applied to ani;l or
state constitutional amendment which inﬁiages upon the right of an identifiable class of persons to
paricipate equally in the political process. Because ACA 47 also resricts the ablivy of
overnment entities 10 address gender discrimmation, the analysis discussed in this section would
ewise apply to any claim made on the behalf of women. '

-23-
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!
branches even if they are entitled to such programs under the federal Constitution, .See
of Cal, v, Ci . d County of S.F. 813 F.2d 922. 929 (%th Cir. 1987)

(state and political subdivisions ha_ive the constitutional duty to ascertain whether they are
denying citizens equal protection z{md to take corrective steps). Nor could they seck a
remedial order of the state judiciaxfy requiring race-conﬁcious relief absent a finding of a
federal mandate or an exception cci}mained in Sections (¢) or (g). Barred from the normal

political process, racial minorides ?cculd only obtain relief by amending the California

Constitution and repealing in whole or m tanto ACA 47's provisions, an effort that must

be approved by the voters of the state "[B])r }odgmg decisionmaking authority over the

- question at a new and remote levcll of govemment,” ACA 47 "burdens all future attempts”

by racial minorities to obtain legislation to address the effects of discrimination.

Washington, 458 U.S, af 483. As m Washingtop, the right of minorities to participate

équaﬂy in the political process is cflearly affected by ACA 47 because it bars them from . _

having an effective yoice in govm;memal affairs incofar as they seek beneficial

legislation or regulations, Rather than withdrawing antidiscrimination issues (o issues
involving public sector conu'actingf, education, and empl oymentj as a whole from statc;
and lacal control, ACA 47 singles Eom certain forms of disctimination'® and removes its

redress from consideration by the normal political processes. In doing so, the hmandnient

,
i

— N
—"ACA 47 smcnq;zs to Lmit vohiatar eﬁ‘on. by the state and other public enttie 16-address
@e’;s ofrace and gender d:.scnmmanzn v _ ‘ F 1://

wlfw




81/86/95 11:85 Beoes3 1120 B26

0-05-95 02:5PM  FROM ACLU-NC LEGAL 10 12026193437 P003/019

1

i

~ fails to "aliocate political power miu the basis of any general principles,” and instcad, uscs

the racial nature of an issue to deﬁine the decision-making structure.
ACA 47 also “expressly feniccs out [] independently identifiable group(s).” Evans

v, Romer, 854 P.\Zd at 1285, Like Hunter, which singled out people "who would benefit
from laws baning racial, r:liy'ouS,;or ancestral discriminations,” 393 U.S, at 391, ACA
singles out racial minorities and wzi)men as the classes of persons who would be unabie to
obtain remedial programs through %hc normal political processes. No other groups diat
face disc:imi;xaﬁon are required to iobtam a consttutional amendment before state and
local entitics can develop such re.micdial prograras. Fbrl instance, even if ACA 47is
adopted, gays, lesbians, people w:ﬁlx physical or mental dx'éabiliu'es. veterans, and others
who face discrimination will be ablfe to seck beneficial policies in the areas of public
contracting, education and cmploytjnent. By constitutionalizing the requirement that ﬁo
government entity can voluntarily pérow'dc race- or gender-conscious remedies in these .
areas, ACA 47 singles out and moﬁibits these classes of people from participating equally
in the political process. Because suich a prohibition violates the Equal Protection Clause

of the U.S. Constirution, ACA 47 i unlikely to survive judicial scrutiny."
i

!

! The fact that ACA 47 on its face Is race- and gender-neutral is irrelevant to the analysis of
whether it infringes \aon equal protection rights of these identifiable group members. In
mvalidating Akron’s charter amendment, the, Court reco that the amendment also
drew “po crions among racial and religious groups.” 393 U.S. at 390. However,
the Court recognized that in "realivy,” the burden mposed by the

amendment necessarily fell “on the mimority.” Id at 391. In effect, the court recognized that the

amendment served as an “explicitly racial classification treating racial housing matter diﬁ‘crent;y
from other racial and houstg matters.” Id. st 389. See also 'ﬂm’% 387U.8S. 369,
373 (1967) (im evaluating an equal protection challenge to a law, courts should review the lawm
light of ts immediate objective, fts ukimate effet, its historical context, and the conditions
{continued. ..)

-25.
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Conclugion
Bascd on our analysis of ACA 47, we believe the amendment is unnecessary,
would seriously harm the interests of minorities and women, and is also unconstitutional.

For all the foregoing reasons, we believe that ACA 47 should not be submitted 1o the

voters of Califoﬁua as a baliot measure.
Dated: August 2, 1994 Respectfully submitted

Judith Kurtz

Equal Rights Advocates
1663 Mission St,, Suite 550
San Francisco, CA 94103
Tel. (415) 621-0672

Theodore Hsien Wang

Lawyers' Committee for Civil Rights of the San

Francisco Bay Area
301 Mission St, Suite 400
San Francisco, CA 94105
Tel. (415) 543-9444

By: 7"[« u"‘\
' Theodore Hsien W,
Attorneys for the Béﬂ.frea Coalition for
Civil Rights .

(...continued)

eﬁ& prior to its enactment). Like the amcndment m Ilunter, ACA 47 also crestes
classifications subject to strict scrutiny and treats race and gender discrimmation in public sector
contracting, education and employment differently both from other issues in these sectors and |
from other antidiserimmation matters.
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‘ | California Civil Rights Initiative

P.C. Box 11795 » Berkeley, CA 94701-2795 * (510) 644-4256

w———

a‘{.‘
March 11, 1994 “a %,9
. ., e{
. ", @
Vo,
Dear Friend: : LW

We write to bring you up to date on CCRI, the proposed initiative constitutional®
amendment to prohibit preferences and discrimination on the basis of race, sex and ethnicity in
all of California’s public contracting, public education and public employment. We also write 10
request your support in our effort to place CCRI1 before the voters in 1996,

Qualifying a constitutionz] emendment initiariv2 in California Is 2 difficulz and expensive
undertaking. Some 615,000 qualified signatures are required, which usually costs about
$750,000. Although we did not succeed in raising the money to qualify CCRI for the November
1994 ballot, momentum I8 building rapidly towards qualifying ft for 1996.

Several recent developments are pamCuIarly noteworthy:

. On October 15 of last year, CCRI was filed with the State Attorney General, who
js required Ly law to provide initiatives with an official title and summary. Our summary
estimated the potential tax savings from passage of CCRI in the 1ens and hundreds of millions of
dollars annually, This estimate has drawn the interest of the Howard Jarvis Taxpayer’s
Assoclaton, which imends to conrtribuie $75,000 towards a 100,000 piece trial direct matling for
CCRI shonily after the November 1994 elections. We have contacied specialists in direct mail
and political campaigning who are convinced that CCR1 does in fact have enormous direct mail
potential. If the response from the HITA-financed trial direct malling is what these specialists
expect, they are prepared to bankroll a large rollout of 2-3 million mailings early next year, and
another of the same size afer the initiative has been refiled (probably in March of 1995) for the
1996 ballot.

. CCRI recently received officlal endorsements from the Libertarian and Republican
pan_ifs)vt‘ the Suute of California. The Executive Committee of the Lidertarian Party voted- toJ
endorse CCRI in principle on February 21, and will be taking up the actual text at its next
meeting. The General Assembly of the Republican Farty's statewide convention in Burfingame
voied to endorse CCRI on February 27, :

The petition for endorsement by the California Repudlican Party was signed by four state
legislators: Rob Hurn, Bill Leonard, Tom Campbell and John Lewis. Sen. Tom Campbell (R-
Stanford) presented the petition 10 two committees which endorsed CCR1 unanimously. The
endorsement by the General Assembly was also ynanimous.

These cndarsemcms e :mporcam milestones in our efforts 1o build 3 multipartisan
coalition of men and women of good will and of all races and ethnicities. We are currently
wurking on gcu!ng the endorsement of other organtzatlons and polmcal Ngures, mcludlng
prominent Democrats. i

auncage
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. CCR1 has anracted a great deal of favorable media coverage, particularly in the
last four weeks. Important items in this area include a Scripps-Howard news story by Tom
Elias. and nationally syndicated-columnns-| by»Willi:a}n F. Buckley, Paul Greenberg and Pat
Buchanan. (The first nationally syndicated columh to draw attention to CCRI was by William

Rusher.) Proponrents for the initlative have also appeared on a San Francisco Bay Area public
wlevision talk show (KQED’s Face-to-Face) as weil as a numbet of radio talk shows arourd the

country.

. As a result of the publicity, our daubase has been growing rapidly. To dae
1.512 individuals have contacted us by phone or rnail. Of thesc, 1,085 are California tesidents,
and 427 are from other states. Significantly, the rate of growth In the databass Is gccelerating:
667 individuals, or 44%, have responded within the last four weeks. Of these 667 individuals,
401 are California residents, and 266 sre non.rezidente,

We all need to work to keep the momentum building toward 1996. A number of action
lterns are particularly urgent, though how many of them can be managed depends largely on
whether we are able to raise enough funds to opcen 2 sacwide uffice. Jmporam action jtems

include:

* Starting the statewide office itself, which is badly needed. Currently, all work on the
initlative has been done by 2-3 individuals working on a part-time basis. - This arrangement is no
longer adequate. For the Jast four weeks, in pamcular, we have been strained far beyond our
resources. : .-

» Continue to aggressively pursuc micdla coverage.

e Start a monthly newsletter (o keep suppurters of the initiative informed about xmpomm
developments and in touch with each other. .

¢ Agssist individuals In other states who have contacied us about qualifying CCRI-like
{nitiatives in their own states. (The twenty-two other states thal permit initiatives like
California’s are: Arizona, Arkansas, Colorado, Florida, Idaho, Ilinois, Maine, Massachusetts,
Michigan, Mississippl, Missouri, Momana, Nebraska, Nevada, North Dakota, Ohio, Oklahoma,
Oregon, South Dakota, Utah, Washington and Wyoming.)

* Use the statewide office as a clearinghouse for news and developments affec:mg the
inltiative in Callfornia and in other statcs.

* St Usenet discussion groups and bulletin boards about CCRI and s!milar xnittanvcs on
the nation’s electronic information superhighway.

¢ Put CCRI supporters in different arcas around the state in touch with each other so they
can start local CCRI action groups. At first, we will try 10 organize these groups by area codes.
As the movement builds, we will (ry to organize them by electoral districts.

¢ Line up a speakers bureau. .

+ Line up an edltorial huresu to produce written material about CCRI in the form of
articles, op-ed pleces, press releases etc.

¢ Contact trade, professional, political, cducational, civic, philanthropic and ‘other
organizations to cnlist their support. .

* Organize CCRI supporters around the siaic inte political action groups. We have already
contacted several state legislators who arc considering atisching hostile amendments to
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preferential and discrimingtory legistation that comes to the floor of the state legislature. It fs
impomm to have an orxamzcd grzssroots movement to back up their legislative effors. .

From the foregoing list, the two most lmportant ftems of busmess are. (1) ﬁmdmsing for
the purpose of starting a statewide offico, and (2) organizing CCRI's supporters &t the local level
around the stawe. We are currently hard at work on the first project, and if all goes well on that
front, will be moving on the second within the next several weeks. NOTE: If you want to be
put in touch with other CCRI supporters in your arca—or I you are a resident of one of the
twenty-two states listed above, with supporters of the initialive ides in your state—check the
approptiate box on the return form which you will find in the enclosed flyer, detach and
mail it to us. Let us know aiso if you would like to take the lead in the organizing effort.in your

area,
There are other important ways you could help, including:

Financial conuibutlons (consider making monthly or quanterly donations).
Volunteer work (e.g.. panticipating In telephone trees 1o kccp information flowing).
Fundraising.
Seading to CCRI news clippings and other items that may be of interest 1o others.
¢ Contributing articles, op-ed pieces and news ftems w0a CCRI newslener orwa
newsletter for your local action group.
= Providing profcssional and consulting assistance (cd:w(ial financlal, computer and
database work, graphics design, mass mailing services, etc. )

e & 9 o

v
.

As we have mentioned, all of the work on the initiative to date has been done by a very
small group of part-time volunteers. That we have come so far so fast is @ measure of the power
and timeliness of the idea behind CCR1. Events, In fact, are outstripping our abmty 10 keep up
with them. Until recently, s ror example, we were able to keep the turn-around time on phone and
mail inquiries to lcss than' :.wu weeks, but recendly this has exiended to five weeks, for which we
apologize. f*} :

i

We need now to broaden our base of activities and to enlist the support of large numbers
of pcople. I hope that you will declide 1o joir with us in our historic effort to recapture for
California—and eventually t‘or the entire nation—the original meaning and purpose of the U.S.

Civil Rights Act of 1964, ;

Sincerely,

CALIPORNIA CIVIL#WGHTS INITIATIVE

THOMAS E. WOOD

Enclosure
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Fact Sheet #1 .
Equal Rights Advocates

1663 Mission Streer, Suite 550
San Francisco, California 94103
»41'5/ 6210672 Fax: 415/621-6744

Questions & Answers About

Asscmbly Constxtutxonal Amendment 2

- 'What is the gbd of Assemnbly Constitutional Amendment 2

To amend the California Constitution in order to.eliminate.all voluntary_affirmative action
programs-in-public employment, education and contracting.

Do government entities have the right to develop and implement voluntary affirmative
action programs urldcr all circumstances and whenever they chose?

No. Under current federal law, scate and local gommmts can only voluntanily im jfemm a
yace-conscious affirmarive action plan when the planis intended to address identsfi

discrimination against specific racial groups. Even where 4 preferem program is a‘emmind to
be ;ust:ﬁd. courts will further scrunmze the plan tojensure that it is narrowly wailored,

R [t

¥ 6
IfACAZis pzssed what government agencies could be restricted in their ability to

equalize economic and educational policies through voluntary affirmative action
programs?

’i

&

All non fedeval pu&hc entities in California, mdxdmg every state agericy and department; all
publ:c schools and universities; local Gities and cozmzzes redevelopment agencies; tmmptmanon
agencies; public bospitals, libraries amx‘ an;oms e

&

What types of programs that seek to rcmedy past discrimination could be dismantied if
ACA 2is passed? ¥

Employment programs, sucb as: Staté' Civil Semcc Aﬁh‘mazzw Action Progrem wbase
prrposs is 1o overcoma arny identified underutilization of minontics and women in all stace
agencies and departments; Education programs, such as: Student Opportumity and Access
Program that provides funding to increase access to postseconda:y education for low income and
ethnic minority students; State Contracting programs, such as: Women and Minority
Business Enterprises which requires regulatm’ public u utilities to make effores to award 30% or
more of their contracts to women, minority and dissbled veteran business enterprises; and Local
Contracting programs being adopted throughout Cal:ﬁ;mu that address the systemic

. discrimination against minoricy arxd wrrsers éemm?b enterprises.
;s’l

e

i
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S  Equal Rights Advocates
' 1663 Mission Street, Suite 550
Saa Francisco, California 94103
415/621-0672 Fax: 415/621-6744

A HISTORY OF AFFIRMATIVE ACTION

' ‘ : ‘ "In order to get beyond racism, we must first take account of
. sace. There is no other way. And i order to treat some
. persons_equally, we.must:treat;them. differently.”

’ ' ~—Justice Harry A. Blackmun
Ummry of California Regems v. Bakke

' Stamng 6 the 19403, the federal government took the lead in promozmg workplace
equality with a series of measures prohibiring discrimination in federal cmploymecat.
Tweaty years later, the Civil Rights Act of 1964 was enacted to prohibir employmeat
discrimination based on sex, race, national ongm, or religion. The following year, in 1965,
President Lyndon ]2:}—1—“%“ signed aa executive order that required federal concractors to
undenakc affirmative action 1o increase the number of minorities they employed.

In 1969 after Deparment of Labor hearings uncovered widespread race discrimination in
the construcrion’industry, the Nizun administration developed the concept of using goals
and timerables” to measure the progress federal construction companies were m.\kmg in
increasing che number of blacke oo their payrolls. A year later, President Nixon extended

" the use of goals and txme:afbles toall federal contractors, and four years later declared that
such affirmative action provrams should also include women, Today, federal regulations
require any federal conteactos wih fifry or more employees or 2 federal contract worth
more than $50,000 to 1dopt an affumuwe action program.

Over the past twenty-fwe yeurs, the most blatant forms of discrimination have ‘become less
common. No longe: do we see help-wanted ads divided into "men’s” and “women’s” jobs,
aor do we see signs in siore windows stating that "Only Whites Need Apply” for available
jobs. However, racism and'sexis m; still have & powedful ftupace on the structure of the U.S.
work force and economy. kosc women and people of color are still relegated to the
lowest-paying jobs, while :he bette( jobs—including rhe vast majority of lucrative
gow:mment contracts—go d:spmportwn:tely to white people and men,

Today's :xffzrmmve action: grograms fie into a proud history of people struggling not only
to open doors to mdxvxdu.:ls, bur to chunge the structure of the U.S, work force and
economy to redistribuce ;obx and tesources according to merit rcher than custom.

o R

2 g
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A 1 Fact Sheet #3 ‘)

#1663 Mission Street, Suice 550
*  San Francisco, California 94103
. 415/621-0672 Fax: 415/621-6744

Why Affxr atwe Action Is Good Public Policy

-‘“:7}'3«'&2»{3’ B;}f N

Affirmative action bencfits everyone.

While there are numezous practical and economic reasons why affirmacive action is the
right thing to do, the most/fundamencal reason is that justice-demandsyiv. It is simply not
fair chat, for decades, womé”n and minorities have been shu:_out of educational
oppoctunities and have hadf:o settle for the lowes:«paymg and least-desirable jobs.
Affirmative acrion works to correst these injustices, to create a future in which jobs aad"
opportunities are discributed move equitably.

Affirmative action brings.the diverse skills,-knowledge,-and.abilities of women-and
minorities inw che U.S. labjor marker and increases competitiveness. For example, because
minority- and womm-cwncd business enterprise (MBE/WBE) programs increase the
number of bidders for gowﬁ-nmem goneracts, the govcrnment:wzll often pay less and
receive higher-quality goodsiand services. Affirmative action also increases productivity,
It's no secret that motivated:workers are prodm.uve workers. living with harassment,
feeling unwelcome, and behevmv that there is no chance for sdvancement take a heavy 1oll
on a worker's mmotivation. A{l’;rmauve action works to eliminate such feelmgs in the
workplace and in the busmess community. Furthermore, affirmative action increases
opportunities for people who are not dlsadvanuced to cxpand and improve business. For

_example, studies show that fmmcmy-owned busincsses make investments and provide jobs
in urban areas that other busmesses ignore. When mmcmy businesses develop, they
improve the conditions of Gus ledst-dc’velopcd communities.

(é}(

anlly, affirmative action prowdﬂ cole.models. The presence of minorities and women in
jobs and businesses from wliich they have been traditionally excluded tells young people
that the future can look different. It inspires them:to seek new skills.and become berter
prepared for the job rm:ke:}:3

These kinds of benefits luvc generated broad-based support for af{xrma:we action in'the

private sector. In May of 1985, the directors of the Nutional Association of Manufacturers

endorscd a policy a:acemcnt th.\t suppoued affiamative acion, with its goals and timerables,
as "good business policy.” *,: s? '

—



http:role_~od.el
http:01/06/95.fl

01-05-95 02:58PM

g1/86/95
FROM ACLU-NC LEGAL

P6EE93 1128 B34

11:89
12026193437 017/019

Coalition for Civil Rights
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For [msmediate Release Augusc 10, 1994 Contacr: Gail Kaufman 415/621-0672

" Coalition for Civil Rights
Defends Voluntary Affirmative Actdon
at California Assembly Judiciary
Committee Hearings

Persons Testifying:

Eva [. Paterson, Chair, Bay Area Coalition for Civil Rights
Executive Director, Lawyers' Committee for Civil Rights
of the San Francisco Bay Area

Judith E. Kurtz, Managing Atroracy, Equal Rights Advocates

Frederick Jordan, California Business Council of Organizations
for Equal Opportunities

Rolande Arango, Califorala Hispanic Professionals Association

Harold Yee, Council of Asian American Business Assocations

~and Asian Business Associations

Manuel Rosales, California I lispanic Chammber of Commerce

SACRAMENTO, August 10 1994—A¢ hearings before the California Assembly
Judiciary Committee, the Bay Area Coalition for Civil Rights will eestify against a
proposed amendment to California’s Constitution that would prohibit voluntary
affirmative action' programs in California. The amcndment’s goal is to eliminate all
voluntary affirmative action pragrams in public employment, education and
contracting. A myuiad of affimative action programs currently in existence would
be eliminated or threatened; such s programs in school districts, police departments,
or local municipalities that have been developed to address identified discamination

'331.1!‘18! speﬁfic r‘\c;.al smupe

In us tesimony the Coalition argues that the proposed amendment is
unnecessary due to the fact that federal law assures that only those affirmative action
policies which protect against uujust aud arbitrary preferences can be volunmrzly
undertaken and that the bill would restrict or deny women and people of color their

rights as provided by the U.S. Constitution.

Judith Kurtz, Managing Atorney for Equal Rights Advocates, laments thag,
"It is 2 sad day for the people of Culifornia when our representatives are spending
their time trying to dismantle longstanding efforts to remedy the discrimination
faced by women and minorities — especially when Califernia will become the only
crate where aunviities will Ue w unjoricy of the population in the next hve years.”

: EV\ Paterson, Chair of the Conlition for Civil Rights, is adamaat abourt the
fact that, “Swdy after study in the past few yeurs has proved that discrimination
againse people of color and wouen is alive and well in this society. I mysell am a
success story of allirmative action — if women 3ad people of colur uce not even
sllowed to get through the done. baw are they going to uchicve their poccntinl?”

01 Misskon' Svoat. Suitg 400, San Frandscn, Califonia 94108
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EQUAL RIGHTS ADVOCATES

1663 MISSION ST., STE.550 SAN FRANCISCO CA 94103 413/621 -0672 FAX 415[621 6744
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August 3, 1994

Assemblymember Phillip Isenberg
Assembly Judiciary Committee
State Capitol, Room 6005

P.O. Box 942848

Sacrameato, CA 94248-0001

Dear Assemblymember Isenberg:

sk e am aw b

Equal Rights Advocates and the Lawyers Committee for Civil Rights of the San ;
Francisco Bay Area are writing to ask you 10 oppose Assembly Constiturional Amendment i
47 (hereinafrer “ACA 477) which will be heard in the Assembly Judiciary Committee on i
August 10, 1994. ACA 47 is an inappropriate and unnecessary attempr to amend the '
California Couastitution to eliminate the use of all voluntary affirmative action programs m

- public employment, education 2nd contracting.

As you may know, ERA and the Lawyers Committee have been in the forefront of '
the fight ro end race-and sex-based discriminarion rhrough both litigation and public policy
over the past tweaty years. Both organizations are members of the Coalition for Civil
Rights (CCR) and on behalf of CCR prepared an extensive position paper analyziag the !
legality of this proposed amendmear. In this letzer we summarize, for your information, :
that paper and would be happy to make the entice paper available to you at your request.

If ACA were to be enacted, a myriad of affirmative action programs currently in - o
existence would be eliminated or threatened. These are programns which public earities, be
they the state, school districts, police departments, or local mum'cipaliti&s. have voluotarily ‘
initiated in order to give meaning to the promise of equality to all in the state of o
California. Some examples of programs which could be affected by ACA 47 include '
minority and women business contracting policies like that found in Public Coateact Code
section 10115 et geq.;the state civil service affirmative action program established by
Government Code section 19790 et seq.; and Education Code section 69560 - the student
opportunity and access program which is intended 10 make postsecondary educational
opportunities available to loy.r income and ethnic minority students.

e 4 m——
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As you already may know, under current fedem} law, statg-and.local-gavernments
can voluntaniy implement a race-conscious affirmative action plan gnly in one very narrow
situation: where the plan is intended to address identified discrimination_against specific
racial groups. ity of Richmoqad v. I.A. Crosopn Co., 488 U.S. 469 (1989). In addition,
even where a preference program is determined to ‘be justified, courts will further scrutinize
the plan ro ensure that it is narrowly tailored. “Therefore, this proposed Constitutional _
Amendment is unpecessary due (o the fact that federal law assures thas oaly those

‘affirmative action policics which provect against un;ust ‘and arbitras y preferences can be ‘
voluntarily undertaken. ACA 47 attempts o restrict affirmative action further by
forbidding aay voluntary atremprs ro address past dzscrmunatory practices. If passed, it
svould halt over 50 years of progress tow-uds creating equality in America.

As Justce Harry A. Blackmun once said, “In order to get beyond racism, we must ‘ z
fiest take account of race. There is no other way. And in order to treat some persons «
equally, we must treat them differently.” Regents of University of California v. Bakke, f
438 US. 265, 407. ACA 47 artempts to make taking account of race and gender
:mpossxblc, thereby limiting the goves uwent’s abilicy o create equality.

While the most obvious indicia.of_discrimination have dissipated and signs ia
windows no Jonger read ° "Only Whires Need Apply,” discrimination still has 2 powerful
impact in our economy. For example, most_ women _and_minorities.are stillin the lowest-
paying jobs in our workforce and jobs remain predominantly male or female in the 1990s.
Ia recogaition of the need to break down historic barriers to a truly integrated society,
businesses have embraced affininstive action as a tool to overcome centucies of
discrimination. This support includes Jarge corporations and marufacturers. In fact, in
1984, over 90% of Chiel Executive Officers. of large corporations said that their affirmative
action policies were meant not only to meet government regulations but also to: satisfy
corporate objectives. An even higher percentage sad :hcy would continue to usc guals and o :
timetables to track the progress of women and minorities, Eg;gune Mgca,, zing, Seprember :
16, 1985 at 28, ;

The passage of ACA 47 would limit the ability of local governaments to mect their
obligation under the United States Constitution and federal statutory law to remedy
diserimination, and also force these agencies to forgo federal funds to avoid porensially
costly litigation foe claims of vxolacmg ACA 47. The Amendment directly conflicts with
the Equal Protection Clause of the Fourteeath Amendment because it significantly restricts
the abiiicy of state and local govcrnmcnto te conform to the federal law which allows and

‘Somietimes requires government cutuies to identify and remedy past discrimination
voluntarxly Fur':hermore. ACA 47 is hkely o lead to unnecessary and costly litigaton
because it restricts the ability of local govcmmcms (o scule anti-discrimination lawsuits.
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Additionally, the proposed Amendment vnolares the Equal Protectxon. Clause because
it embodies ag explicit use of race making it subject to strict scrutiny. Crogon, 488 U.S.
469. Here, there is no evidenco that the goal of ACA 47, namely the elimination. of
affirmative action programs, is compe!lcd by any Iegmmzte legislative end. No showing
has been made that state and local affirmarive activn programs have to any extent adversely
affected the state’s aon-minority pogulatzou Moreover, ACA 47 fails the second prong of
the strict scrutiny test because the arnendment is not narrowly railored. It seeks to
elizinate aot oaly those specitic programs which proponents believe may be causiog injury
to the state’s nog-minority population, but all such progrars, mcludmg those that may be

. required by federal law.

Second, the amendmeat vxohtea the Equal Protcetion Clause because it is racially
motivated aad seeks to reduce the Ievei of protection provided to racial minorities and
women under the U.S. Constitution. . A state cannot provzde less protection than what is

required by federal law. Crawford y. Lg; Angeles Board of Educarion, 458 U.S. 527 (1982).

Third, ACA violates cqua.l promcuon because it infringes upon the rights of
minorities to participate on an equal basis in the polirical process. It removes the authonty
of local officials to address problems that specifically burden people of color aad women
while not similarly restricting the ‘ability of these same officials ro redress discrimination
against others (e.g. older people, disabled people, lesbians and gays). By selecting out race
and gender problems for differential treatment, ACA 47 violates the Consurution.

Washington v, Seartle School Districs No. 1, No. 3, 458 U.S. 457 (1982),

We urge you to vote against ACA 47. It is both bad pubh:: pohcy because it takes
" out of the hands of local authorities the abiliry to remedy previous discrimination and
xﬂegal under the federal constitution. We would be happy to answer any additional
questions you may have.
i

H

_ Sincerely,
WL

udith E. Kurtz
Equal Rights Advocates

.y (415) 6210672
’ZmeM Mo wﬁ iy
: Theodore Hsien Wang

{ Lawyers Commitice for Civil Rights
2 (415) 543-9444
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HEN THE “three
strikes” package of
crime legisiation was

unvollod last yonr - and letey
whon it ‘went on the ballot -
Democratio legislative loaders
Willie Brown and Bill Lockyer
and Democcatic gubernatorial
candidatos Kathlsen Brown and
John Caramendi jumped out of
the way. Thoy could spot a
Mx{:t train barreling down the
treck, and folons don’t vote.
It weas harder whon Proposi-
tion 187 cama along. That mes-
sure, which hrasssd by = 8.9
margin, would, if doemed con-
atitutional, dony education and
nonemorgeney health beuelits
0 lllogel immigrants. It was fu-
glod by votor rage st texpayer
monoy being used tg vay for
these servions, and that rage
was stoked by Cov. Pote Wil-
son's re-slcction cempsign,
which highlighivd the theme,

But Proposition 187 struck at
soma of the core values of Uem-
verstle activiots, clvil liborart.
ans and Hispanic groups, many
of whom don't believe chiidren
should bs doniod access to
health and educstion bocause of
whore thelr parents ¢hoose fo
live, Moat Demeoeratic candi-
dates epposed the measure and
for many, including Kathleen
Brown, the lswie contributed o
their defcat.

-Now comes a megsure, the
California Civil s Initia-

vo, aifued right at tho haart of

he Democratic Party's core con.
gtituencies: liberale, minorities
and publie employee unlons.

NTRODUCED AS = cogsti:
ndmoat last
ﬁcar y Asiem an Ber-
nio Richter, R-Chico, the mea-
sure would “prohibit the state or
any of its political subdivisions
from using race, yox, color, oth
nielty or national origin us a ori-
torion for elther diseriminsting
againgt, or granting preferential
treatment to. any individual or
up in the operstion of the

ment, public education or public
cottracting” :

= What thie means, in short, is

no-discrig:nation, But more Im.
portain, fio affitmative sotion
programa for-women or minori-
tigs, elther. No prefevonces for
misority sontractora {a Republi.
can-appointod atate Supreme
Court just alfirmed the valldity
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POLITICS IN REVIEW
By John Jacobs
Political Editor

(UL e

of such programs last week in &
6-1 declsion); no special pro-

ams for admission o{ minmi-
ties to eollepe; mo spovigl vace-
based programs for government
jobe, Including poliee and Gro.
fighting. Polls hsve shown that
guch programs are highly un-
popular with voters.

If throe strikes’ and
Proposition 187 were
freight trains, this
initiative could be a
heat-secking missile
that, if it's not
disarmed, explodes
the Democratic Paxty

, coalition.
R

If “three strikes” and Proposi-

tion 187 were freight traing, this -

initintive could be a heat-seek-
ing mivsile that, if it's not dis-
grmed, explodes the Democratic
Party osalition. Richter plans te
introduce it sgain in the new
sesgion. Republicans ses it s o
wedge issue thot they would
love 1o put on the November
1998 ballov if the Legigigture
dues uyt appriive it (and pooaibiljy

- oven if it does), Last week W

¢on came cloge to endersing it.

Democratic incumbents wouid

1o forosd to chavse between vot-
ing to protect race-bused pro-
grams, which would lnfuriste
inany voters, including-angry

white_males, whoae overwheltn.

ing Republican votes lnst No-
vember gave the GOF control of
Congross and poasibly the state
Aesembly. (Or they could vote
against such prugrams 4nd
draw the ire of minority activ.
ists, whe woyld punish them.
"We belleve very strongly,”

(A8

P003/003

ruA N, 3lodqZ) ias

said Richter staffor David
Reads, “that this will be the de-
fining issue for all-candidates
running in 1996, particulnrly
Democrats in minderate end coa-
gervative districts, Dacs this
help e polidify 8 Republican
majority? 1 believe it doos.”

an RICHTER'S
measure caine up last
year, it dlcd in the

Assembly Judiclary Committes.

The Legislative Black-Caucus °

and Hispanic-Caucus both-op;
posed it:-“There's-little-doubitin
my-mind that if ¢his bill g«a
forward,” Assemblywoman Bar-
bare 1se, D-Oakiand, chair of
the Legislative Black Cauous,
gaid at the titne, “Wa will have
turned the clock back 30, 40 or
50 ysars,” Maybe se, but most,
voters don’t-see-it-that-way, in-
cluding Demecrats.

*Thers ought to be a Demo-
cratic response to this immedis
ately,” said one top legislative
staffor, “Either we deal with the
issue or embrace it, But wo can't
be out there just eaying wa're
against it gnd delfendlag she
status quo. These are programs
we have-supported-and-funded
and many-have beensuecosaful,
But ‘they-are-very-hard-to’ de-
fend. It's like 'three strikes,’
whith sounds 50 logical to the

pliblic.”

One option would be o libor~
ate Democrats te vote their dis-
tricts and provide enough votes
to approve several bllls in tha
Assembly and Senate to end
these programs. If Wilson
signed them into law in 1996, it
would be hard to argnie thet an

inttiative would be necossary

the {cllowing year. .

There is « huge problem with
‘this strategy, however, Richter's
constitytional amendmont that
would supplemant the bllla
would require 54 votes, which
mesns at least 14 Assembly
Pen}ocrats would have to swal-

ow it

If & significant number of
Damacratz cplit over ruce and
over whether to repudiate affir-
mative action programs thoy
have spencored for 20 years, the
retribution-te follow could make
the eurrent speakership war, by
comparizon, look like a walk in
the parck.
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}. !Stai;e of California that the Constitution of the State be
,;am*énded by adding Section 31 to Article I thereof, to
§ re 3

(a) Neither the State of Ca.hforma nor any
al subdivisions or agents shall use race, sex,
icity, or national origin as a criterion for either
7'%dxscr1mmatmg against, or granting prefercatial
8 treatment to, any individual or group in the operation of
9?&‘<§thc’% State's 3 system of public employment, public .
10 educaﬁon, or public contracting.
R T A ; (b‘) This section shall apply only to state action. taken
R : 12 afteﬁi‘ the effechve datc of this section.
: 13 2 (<) Allowable remedies for violation of this secﬁon
, 14 Gshall mclude normal and customary attorney's fees.
: 15 & (d) Nothmg in this section shall be mterpretéd as
E 16 i prohibiting!! - classifications based on sex that ,.a:e
17 reasgnably inecessary to the normal operation of 'the
Stnte s system of publxc employment or public education.
o (e) Nothmg in this section shall be interpreted as
0 ! nvahdatmggany court order or consent decree that is in
21 g”ford‘ as of the effective date of this section.
(R Nothmg in this section shall be interpreted as
pr hszunge;f%tate action that is necessary to establish’'or
:m%tam eligibility for any federal program, whére |\
i ,zi‘elxgabnhty vould result in a loss of federal funds to the

.
t
[y
P
- g¥
&

s (g) Nothing in this section shall be construed 4s
fie) ohlbmng‘ - public agency from obeying a court order
lie vonsideration of racial, ethnic, national
ér, or religious chracteristics fo remedy the
ct own past discriminatory practices.

W If mﬁgpart or parts of this section are found to be
“onflict 'with federal law or the United States
t n;i the section shall be implemented to the
irnum ‘extent permitted by federal law and the
ed States Constitution. Any provision held invalid
)| ﬁbe severable from the remaining portions of this




