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SYLLABUS: 
Most federal agency contracts must contain a subcontractor compensation clause, 
which gives a prime contractor a financial incentive to hire subcontractors 
certified as small businesses controlled by socially and economically 
disadvantaged individuals, and requires the contractor to presume that such' 
individuals include minorities or any other individuals found to be 
disadvantaged by the Small Business Administration (SBA). The prime contractor 
under a federal highway construction contract containing such a clause awarded a 
subcontract to a company that was certified as a small disadvantaged business. 
The record does not reveal how the company obtained its certification, but it 
could have been by anyone of three routes: [*2] under one of two SEA 
programs--known as the 8(a) and 8(d) programs--or by a state agency under 
relevant Department of Transportation regulations. Petitioner Adarand 
Constructors, Inc., which submitted the low bid on the subcontract but was not a 
certified business, filed suit against respondent federal officials, claiming 
that the race-based presumptions used in subcontractor compensation clauses 
violate the equal protection component of the Fifth Amendment's Due Process 
Clause. The District Court granted respondents summary judgment. In affirming, 
the Court of Appeals assessed the constitutionality of the federal race-based 
action under a lenient standard, resembling intermediate scrutiny, which it 
determined was required, by Fullilove v. Klutznick, 448 U. S. 448, and Metro 
Broadcasting, Inc •. v. FCC, 497 U. S. 547. 

Held: The judgment is vacated, and the case is remanded. 

16 F. 3d 1537, vacated and remanded. 

JUSTICE O'CONNOR delivered an op1n1on with respect to Parts I, II, III-A, III-B, 
III-D, and IV, which was for the Court except insofar as.it might be 
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inconsistent with the, [*3] views expressed in JUSTICE SCALIA's concurrence, 

concluding that: 


1. Adarand has standing to seek forward-looking relief. It has met the 
requirements necessary to maintain its claim by alleging an invasion of a 
legally protecteq interest in a particularized manner, and by showing that it is 
very likely to bid, in the relatively near future, on another Government 
contract offering,financial ,lncentives to a prime contractor for hiring 
disadvantaged subcontractors. See Lujan v. Defenders of Wildlife, 504 U. S. 555, 
560. Pp. 7-10. 	 ' 

2. All racial classification's, imposed by whatever' federal, state, or local 
governmental actor, must be analyzed by a reviewing court'under strict .scrutiny. 
Pp. 10-29; 34-37. 

(a) In Richmond v. J. A.,Croson Co., 488 u. S~, 469, a majority of the Court held 
that the Fourteenth Amendment requires strict scrutiny of all race-based action ' 
by state and local governments. While Croson'did not consider what standard of 
review the Fifth Amendment requires for ,such action taken by the Federal 
Government, the Court's cases through,Croson had established three general 
propositions with respect [*4] to governmental racial classifications. First, 
skepticism: "'any preference based on racial or ethnic criteria must necessarily 
'receive 	a most searching examination, n,' Wygant v •. Jackson Board of Ed., 476U. 
S., 267, 273-274. Second, consistency:' "the standard of review under the Equal 
Protection Clause is not dependent on th~ race of those burdened or benefited by 
a par!:icular classificatic;m," Croson, supra; at 494.' And third, congruence: 
"equal 'protection aI!alysis in the Fifth Amendment area is the same as that under 
the Fourteenth Amendment, II .. 'Buckley v. Valeo, 424 U. S. 1, 93.. Taken together, . 
these propositions lead to the conclusion that any persqn, 'ofwhatever race, has 
the right to demand that any governmental actor subject to the Constitution 
justify any'racial classification subjecting that person to unequal treatment 
under the strictest judicial scrutiny. Pp. 10-23. 

(b) However; a year after Croson,., the Court, in' Metro Broa<icasting, upheld two 

federal race-based policies against a Fifth 'Amendment challenge. The Court 

repudiated ·the long-held notion that "it would be [.*5] unthinkable that the 

same Constitution would impose a lesser duty on the Federal Government" than it 

does on a State to afford equal protection·ofthe laws, Bollingv. Sharpe, 347 

U. S. 497, 500, by holding that congressionally mandated "benign" racial 
.classifications 	need only satisfy intermediate scrutiny. By adopting that 
standard, Metro Broadcasting departed from prior cases in two significant 
respects. First, it turned its back on Croson's explanation that strict scrutiny 
of governmental racial classifications is essential because it may not always be 
clear that a so-called preference is in fact benign. Second, it squarely 
rejected one of the three propositionsest'ablished by this Court's earlier 
cases, namely, congruence between the standards applicable to federal and state 
race-based action, and, in doing so also undermined the other two. Pp. 23-25. 

(c) The propositions undermined by Metro Broadcasting all derive from the basic 
principle that the Fifth and Fourteenth Amendments protect persons, not groups. 
It follows from that principle'that all governmental. action based on race--a 
group classification long recognized as in most [*6] circumstances irrelevant 
and therefore prohibited-~should be subjected to detailed judicial inquiry to 
ensure that the personal right to equal protection has not been infringed. Thus, 
strict· scrutiny is the proper standard for analysis of all 'racial 
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classifications, whether imposed by a federal, state, or local actor. To the 
extent that Metro Broadcasting is inconsistent with that holding, 
overruled. Pp. 25-29. 

it is 

(d) The decision here 'makes explicit that federal racial classifi
those of a State, must serve a compelling governmental interest, 

cations, 
and must 

like 
be 

narrowly tailored to further that interest. Thus, to the extent that Fullilove 
held federal racial classifications to be subject to a less rigorous standard, 
it is no longer controlling. Requiring strict scrutiny is the best way to ensure 
that courts will borisistently give racial classifications a detailed 
examination, as to both ends and ,means. It is not true that strict scrutiny is 
strict in theory, but fatal in fact. Government is not disqualified from acting 
in response to the unhappy persistence of both the practice and the lingering 
effects of racial discrimination against minority .groups in this country. 
[*7] 'When race-based action is necessary.to further a compelling interest, 
such action is within constitutional constraints if it satisfies the "narrow 
tailoring" test set out in this Court's previous cases. Pp. 34-36. 

3. Because this decision alte~s the playing field in some important respects, 
the case is remanded to the lower courts for further consideration. The Court of 
Appeals did not decide whether the interests served by the use of subcontractor 
compensation clauses are properly described as "compelling." Nor did it address 
the question of narrow tailoring in terms of this Court's strict scrutiny cases. 
Unresolved questions also remain concerning the details .of the complex 
regulatory regime~ implicated by the .use of such clauses. Pp. 36-37. 

JUSTICE SCALIA agreed that strict scrutiny must. be applied to racial 
classifications imposed by all governmental actors, but concluded that 
government can never have a. "compelling interest" in discriminating on the basis 
of race in order to "make up" for past racial discrimination in the opposite 
direction. Under ,the Constitution there can be no such thing as either a 
creditor or a debtor race. We are just one race in the 'eyes of government.
[ * 8 ] Pp . 1-2 . 

JUDGES: O'CONNOR, J., announced the judgment of 'the Court and delivered an 
opinion with respect to Part~ I, II, III-A, III-B, III-D, and IV, which was for 
the C6urt exbept insofar as it might be inconsistent with the views express~d in 
the concurrence of SCALIA, J., and an,opinion with respect to Part III-C. Parts 
I, II, III-A, III~B, III-D, and IV of that opinion were joined by REHNQUIST, C. 
J., and KENNEDY and THOMAS, JJ., and by SCALIA, J., to the extent heretofore 
indicated; and Part III-C was joined by KENNEDY, J. SCALIA, J., and THOMAS, J., 
filed opinions concurring in part arid concurring in the judgment. STEVENS, J., 
filed a dissen1;:ing opinion, in which GINSBURG, J., joined. SOUTER, J., filed a 
dissenting opinion, in which GINSBURG and BREYER, JJ., joined. GINSBURG, J., 
filed a dissenting opinion, in which BREYER, J., joined. 

OPINIONBY: O'CONNOR 

OPINION: JUSTICE O'CONNOR announced the judgment of the Court and delivered an 
opinion with respec~ to Parts I, II, III-A, III-B, III-D, and IV, which is for 
the Court except insofar as it might be inconsistent with the views expressed in 
JUSTICE SCALIA's concurrence, and an opinion with respect to, Part III-C in which 
JUSTICE KENNEDY joins. 
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Petitioner Adarand [*9] ,Constructors, Inc., claims that the Federal 
Government's practice of giving genera1'contractors on government projects a 
financial incentive to hire subcontractors controlled by "socially and 
economically disadvantaged individuals," and in particular, the Government's use 
of race-based presumptions in identifying such individuals, violates the equal 
protection component of the Fifth'Amendment's Due Process Clause. The Court of 
Appeals rejected Adarand's claim. We conclude, however, that courts should 
analyze cases of this kind under a different standard'of review than the one the 
Court of Appeals applied. We therefore vacate the, Court of Appeals' judgment and 
remand the case for further proceedings. 

In 1989, the Central Federal Lands Highway Division (CFLHD), which is part'of 
the United States Department.of Transportation (DOT), awarded the prime contract 
for a highway constructio~project in Colorado to Mountain Gravel & Construction 
Company. Mountain Gravel then solici~~d bids from subcontractors for the 
guardrail portion of the contract. Adarand, a Colorado-based highway 
construction company specializing in guardrail work, submitted the low bid. 
Gonzales Construction Company [*10] also submitted a bid. 

The prime contract's terms. provide that Mountain Gravel would receive 
additional compensation if' it hired subcontractors certified as small businesses 
controlled by "socially and economically disadvantaged individuals," App. 24'. 
Gonzales is certified as such a business; Adarand is not. Mountain Gravel 
awarded the subcontract to Gonzales, despi'te Adarand' s low bid, and Mountain 
Gravel~s Chief Estimator has submitted an affidavit stating that Mountain Gravel 
would have accepted 'Adarand's bid, had it not been for the additional payment it 
received, by hiring Gonzales instead. Id., at 28-31. Federal law requires that a 
subcontraciingclause similar to the,one used here must appear in most federal 
agency contracts, and. it also requires .the clause to state that "the contractor 
shall presume that socially and economically disadvantaged individuals include 
Black Americans, Hispanic Americans, Native Americans, Asian Pacific Americans, 
and other minorities, or any other individual found to be disadv'antaged by the 
[Small,Business]'Administration pursuant to section 8(a) of the Small Business 
Act." 15 U. S.C. @@ 637(d)(2), (3). Adarand '[*11] claims that the 
presumption set forth in that statute discriminates on the basis of race in 
violation of the Federal Government's Fifth Amendment obligation not' to deny 
anyone equal protection of the laws. 

These fairly straightforward facts implicate a complex scheme of federal 
statutes and regulations, to which we now turn. The Small Business Act, 72 Stat. 
384, as amended, 15 U. S. C. @ 631 et seq. (Act), declares it to be "the policy 
of the United States that small business concerns, [and] small business concerns 
owned and contro.lled by' socially and economically disadvantaged individuals, . • 
• 'shall have the maximum practicable opportunity to parti'cipate in the 
performance of contracts let by any Federal agency." @ 8(d)(1), 15 U. S. C. @ 
637( d) (1). The Act defines ','socially disadvantaged individuals" as "those who 
have been subjected to racial or ethnic prejudice or cultural bias because of 
their identity 'as a member of a group without regard to their individual 
qualities," @ 8( a)( 5,), 15 U. S.' C. @ 637( a)( 5), and it def,ines "economically 
disadvantaged individuals" as [*12] "those socially disadvantaged individuals 
whose ability to compete' in the free enterprise system has been impaired due to 
diminished capital and credit opportunities as compared to others in the same 
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business area who, are not socially disadvantaged." @ 8 (a)( 6 )( A), 15 U. S. C. @, 
637(a)(6)(A). 

In furtherance of the policy stated in @ 8(d)(1), the Act establishe's "the, 
Government-wide goal for participation by small business concerns owned and 
controlled by socially and economically disadvantaged' individuals"'at "not less 
than 5 percent of: the total, value of all prime contract and subcohtract awards 
for each fiscal year." 15 U. S. C. @ 644(g)(1). It ~lso requires the head of 
each Federal agency to set agency-specific goals for participation by businesses 
controlled by socially and economically disadvantaged individuals. Ibid. 

The Small Business Administration (SBA) has 'implemented these statutory 
directives in a variety·of ways, two of which are relevant here. One is the 
"8(a) program," which is available to small businesses controlled by socially 
and economically disadvantaged individuals as the SBA has defined [*13] those 
terms. The 8(a) program confers a wide range of' benefits on participating, 
businesses, see, e. g., 13 CFR @@ 124.303-:-124.311, 124.403 (1994); 48 CFR subpt. 
19.8 (1994), one of which is autOmatic eligibility for subcontractor 

compensation provisions of the ,kind at issue in this case, 15 U. S. C. @ 

637(d)(3)(C) (conferring presumptive eligibility on anyone "found to be 

disadvantaged ... pursuant to section 8(a) of the Small Business Act"). To 

participate, in the 8(a) program, a business must be "smail," as defined in 13 

CFR @ 124.102 (1994);' and it must be 51% owned by individuals who qualify as 

"socially and economically disadvantaged," @ 124.103. The SBA presumes that 

Black, Hispanic, Asian Pacific, Subcontinent Asian, and Native Americans, as 

.well 	as "members of other groups designated from time to time by SBA," are 
"socially disadvantaged," @ 124.105(b)(1). It also allows any individual not a. 
member of a listed group to prove social disadvantage' "on the basis of clear and 
convincing evidence," as described in @ 124.105(c). Social disadvantage is not 
enough to establish eligibility, however; SBA also require~ each 8(a) program 
participant [*14] to prove "economic disadvantage" according to the criteria 
set forth in @ 124.106(a). . 

. The other SBA program relevant to this case is the "8(d) subcontracting 

program," which unlike the 8(a) 'program is limited to eligibility for 

subcontracting provisions like the one at issue here. In determining 


,eligibility, the SBA presumes social disadvantage based on membership in certain 
minority groups, just as in the 8(a) program, and again appears to require an 
individualized, although "less restrictive," showing of economic disadvantage, @ 
124.106(b). A different set of regulations, however, says that members of 
minority groups wishing to participate in the 8(d) subcontracting' program are· 
entitled toa race-based presumption of social and economic disadvantage. 48 CFR 
@@ 19.001, 19.703 (a)( 2) (1994). We are left with some uncertainty as to whether 
participation in the 8(d) subcontracting program requires an individualized 
showing of e'conomic disadvantage. In any event, in both the 8 ( a) and. the 8 ( d) 
programs, the presumptions of disadvantage are rebuttable if a third party comes 
forward with evidence suggesting thCit the participant is not, in fact, either 
economically, or socially disadvantaged. [*15] 13 CFR'@@ 124.111(c)-(d), 
124.601-124.609 (1994). . 

The contract giving rise to the dispute in this case, came about as a result 
of the Surface Transportation and Uniform, Relocation Assistance Act of 1987, 
Pub. L. 100-17, 101 Stat. 132 (STURAA), a DOT appropriations measure. Section 
106(c)(1) of STURAA provides that ."notless than 10 percent" of .the appropriated 
funds "shail be expended with·small business concerns owned and controlled by 
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socially and economically disadvantaged individuals. 'I 101 Stat. 145~ STURAA 
adopts the' Small Business Act's def:!.ni tion of "socially and ,economically' 
disadvantaged individual," incl\,lding the applicable race-based' pres'umptions, and 
adds that "women shall be pres,utned to be' socially and ecqnom'ically ~disadvantaged 
individuals for purposes of this subs,ection'." @' 106('c)( 2)(B), 101 St'at'. 146. 
STURAA also requires the Secretary of Transportation to ,establish "minimtim 
uniform criteria for State governments to use in certifying whether ,8 co'ncern 
qualifies for purpose's of thissubsection~" @ ,106( c){ 4), 101 Stat. 146. The 
Secretary ,has done so in 49 CFR pt. 23, subpt. D (1994) .. Those regulations say 
that the certifying· authority should p~esumeboth social and, economic [*16] 
disadvantage, (i. e. ,eligibi1'ity to participate) i'£ the' applicant. belongs to 
certain racial groups, or is a,wqman.49 CFR @ 23.62. (1994) ;,49 CFR pt. 23, 
subpt. D, App.C( 1994). As with' the SBA programs,. third,par.ties may come. 
forward with evidence in an effort to 'rebut the presumption.of disadvantage for 
a particular business. 49 CFR @ 23.69,(1994)., . . 

The operative claus~ in the contract in this 'case reads as·follows: 

"Subcontracting. This, subsection is supplemented to include a Disadvantaged 
Business Enterprise (DBE) Development and Subcontractihg.Provision as follows: 

• • • ' ••<' .' • '., " 

, , 

, "Monetary compensation' is offered for awarding subcontracts to ,small business 
concerns oWQ.ed and controlled. by socially and ,economically disadvanb9,ged 
individuals. ," ~ : . ' . ' 

"A small business. concern w!'ll'beconsider.ed· a DBE after it has been 
certified as such by the U. S. Small' Business Administration. or any State 
H;i.ghway Agency., Certification. by' other ,Government agencies, counties, or cities 
may be acceptable on an individual basis, provided the Contracting Officer has 
determined the 'certifying agen'cy has an acceptable and viableDBE c~rtification 
program. If the 'Contractor requests payment'und~r this ,provision,' [*17] the 
Contractor shall furnish the engineer with acceptable evidence of the 
subcontractor(s) DBE certification and shall'furnish one certified copy'of the 
executed subcontract ( s). ' 

, "The Contractor will be paid, an amount computed as follows: 
. . . .. 

"1. If a subcontract is awarded' to :one DBE,. 10' percent of; the final amount' of . 
the approved DBE subcontract, 'not to exceed 1:5 percent of. the original contract 
amount. 

"2.,If subcontracts are awarded to, two or more DBEs, 10 percent of the final 
amount of the approved DBE sUbcontracts; not to exceed 2 pergent of the original 
contract amo:unt." App. 24-:-26. 

To benefit from this clause; Mountain Gravel had to hire a subcontractor who had 
been certi,fied as, a small disadvantaged business by the SBA, a state highway' . 
agency, or ,some ,other certifying authority acceptable to the Contracting 
Officer. Any of the three routes to such certification described above--SBA's 
8(a) ·or 8( d) program, or certification by a State under the DOT . 
regulations--:-would meet that requirement. The record does notr.eveal how 
Gonzales obtained its certification. as a small disadvantageq business. 
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After. losing the guardrail subcontract to Gonzales, Adarand filed suit 
against [*18] various federal officials in the United States District Court 
for the District of Colorado, claiming that the race-based presumptions involved 
in the use of subcontracting compensation clauses violate Adarand's right to 
equal protection. The District Court granted the Government's motion for summary 
judgment. Adarand Constructors, Inc. v. Skinner, 790 F. Supp. 240 (1992). The 
Court of Appeals for the Tenth Circuit affirmed. 16 F. 3d 1537 (1994). It 
understood our decision in Fullilove v. Klutznick, 448 U. S. 448 (1980), to have 
adopted "a lenient standard, resembling intermediate scrutiny, in assessing" the 
constitutionality of federai race-based action. 16 F. 3d, at 1544. Applying that 
"lenient standard," as further developed in Metro Broadcasting, Inc. v. FCC, 497 
U. S. 547 .(1990), the Court of Appeals upheld the use of subcontractor 
compensation clauses. 16 F. 3d, at 1547. We granted certiorari.· 512 U. ·S. 
(1994) • 

II 

Adarand, in addition to its general prayer for "such other and further relief 
[*19] as to the Court seems just and equitable," specifically seeks 
declaratory and injunctive relief against any future use of subcontractor 
compensation clauses. App. 22-23 (complaint). Before reaching the merits of 
Adarand's challenge, we must consider whether Adarand has standing to seek 
forward-looking relief. Adarand's allegation that it has lost a contr.act. in the 
past because of a subcontractor compensation clause of course entitles it to 
seek damages for the loss of that contract (we express no view, however, as to 
whether sovereign immunity· would bar such relief on these facts). But as we 
explained in Los Angeles v. Lyons, 461 U. S .. 95 (1983); the fact of past injury, 
"while presumably affording [the plaintiff] standing to claim damages ... , 
does nothing to establish a·real and immediate threat that he would again" 
suffer similar injury in the future. Id., at 105. 

If Adarand is to maintain its claim for forward-looking relief, our cases 
require it to allege that the use of subcontractor compensation clauses in the 
future constitutes "an invasion of a legally protected interest which is (a) 
concrete and particularized, [*20] and (b) actual or imminent, not 
conjectural or hypothetical." Lujan v. Defenders of' Wildlife, 504 U. S. 555, 560 
(1992) (footnote, citations, and internal quotation marks omitted). Adarand's 
claim that the Government's. use of subcontractor compensation clauses denies it 
equal protection of the laws of course alleges an invasion of a legally 
p~otected interest, and it does so in, a manner that is "particularized" as·to 
Adarand. We note that, contrary to the respondents' suggestion, see Brief for 
Respondents 29-30, Adarand need not demonstrate that it has been,· or will be, 
the low bidder on a government contract~.The injury in cases of this kind is 
that a "discriminatory classification prevents the plaintiff from competing on 
an equal footing." General Contractors v. Jacksonville, 508 U. S. , 
(1993) (slip op., at 11). The aggrieved party "need, not allege that he would 
have obtained the bene:f:it but for· the barrier in order to establish standing." 
Id., at (slip op., at 9). . 

It is less clear, however, that the future use of subcontractor compensation 
clauses will cause Adarand "imminent" injury.·We said in Lujan that "although 
[*21] 'imminence' is concededly a somewhat elastic concept, it cannot be 
stretched beyond its purpose, which is to insure that the alleged injury is not 
too speculative for Article III purposes--thatthe injury is 'certainly 
impen¢ling. '" Lujan, supra, at 565, n. 2. We therefore must ask whether 
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Adarand has made an ,adequate· showing that sometime in the relatively near future 
it will bid on another government contract thq,t offers financial.'incentives to a 
prime contractor for hiring disadvantaged subcontractors. . 

We conclude that .Adarand has satisfied this requirement. Adarand's general 
manager said in a deposition that his company bids on every guardrail project in 
Colorado. See Reply Brief for Petitioner 5-A. According .to documents produced in 
discovery, the CFLHD let fourteen prime contracts in Colorado that included 
guardrail work between 1983 and 1990. Plaintiff's Motion for Summary Judgment in 
No.90-C-1413" Exh. I, Attachment A (D. Colo. ). Two of those' contracts do not 
present the kind of injury Adarand' alleges here. In one, the prime contractor 
did not subcontract out the guardrail work; in another, the prime contractor was 
itself a disadvantaged business,' anp in such cases [*22]. the contract . 
generally does not include a subcontractor compensation clause. Ibid.; see also' 
id., Supplemental Exhibits, Deposition of Craig Actis 14 (testimony of CFLHD 
employee that 8(a) contracts do not include subcontractor compensation clauses). 
Thus, 'statistics from the years 1983 through 1990 indicate that 'the CFLHD lets 
on average one and one half contracts per year that' co~ld injure Adarand in the 
manner it alleges here. Nothing in the record suggests that the CFLHD has' 
altered the frequency with which it lets contracts that include guardrail work. 
And the record indicates that Adarand often must compete for contracts against 
'companies certified as small disadvantaged businesses. See id., Exh. F, 
Attachments 1-3. Because the evidence in this case indicates that the CFLHD is 
likely to let contracts involving guardrail work that contain a subcontractor· 
compensation clause at least once. per year in Colorado, that Adarand is very 
likely to bid on each such contract, and that Adarand often must compete for 
such contracts against small disadvantaged businesses, we are satisfied that 
Adarand has standing to bring. this lawsuit. 

III 

The Government urges that "the Subcontracting [*23] Compensation Clause 
program is .•. a program based on disadvantage, not on race," and thus that it 
is subject only to "the most relaxed. judicial scrutiny." Brief for Respondents 
26. To the extent that the statutes and regulations involved in this case are 
race neutral', we agre~. The Government concedes, however, that "the race-bas~d 
rebuttable presumption used in some certification determinations under the 
Subcontracting Compensation Clause" is subject to some heightened level of 
scrutiny. Id., at 27. The parties disagree as to, what that level should be. (We 
note, incidentally, that this case concerns only dlassifications based " 
explicitly on race, and presents none of the additional difficulties posed by 
laws that, although facially race neutral, result in racially disproportionate 
impact and are motivated by a racially discriminatory purpose. See generally 
Arlington Heights v. Metropolitan Housing Development Corp., 429 U. S. 252 
(1977): washingtonv. Davis, 426 ·U. S. 229 (1976).)· . 

Adarand's claim arises. under the Fifth Amendment to the Constitution, which 
provides that "No person shall • ," • be deprived [*24] of life, liberty, or 
property, without due process of law." Although this Cour,t has always understood 
that· Clause to provide some measure of protection against arbitrary treatment by. 
the Federal Government, it is not as explicit a guarantee of equal treatment as 
the Fourteenth Amendment, which provides that "No State shall ..•.deny to any 
person within its jurisdiction the equal protection of the laws" (emphasis 
added). bur cases have accordeq varying degrees of 'significance to the 
difference in the language of ·those tw~. Clauses. We think it necessarr to 
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revisit the issue here. 

A 

. . 
Through the 1940s, this.Court·had routinely taken the view in 

non-race-related cases that, "unlike the Fourteenth,Amendment, the Fifth 
contains no equal protection clause and it provides no guaranty against 
discriminatory legislation by Congress. i, Detroit Bank v. United States, 317 u. 
S. 329, 337 (1943); see also, e. g.,. Helvering v. Lerner Stores Corp., 314 U. S. 
463, 468 (1941); LaBelle Iron Works v. United States, 256 U. S. 377, 392 (1921) 
("Reference is made to cases decided under [*25] the equal protection clause 
of the Fourteenth Amendment • ~ • ; but clearly they are not in pOint. The Fifth 
Amendment has no equal protection clause"). When the Court first faced· a Fifth 
Amendment equal protection challenge to a federal racial classification, it 
adopted a similar approach, with most unfortunate results. In Hirabayashi v. 
United States, 320 U. S. 81 (1943), the Court considered a curfew applicable 
only to persons of Japanese ancestry. The Courtobserved--correctly--that 
"distinctions between citizens solely because of their ancestry are by their 
very nature odious to' a free people whose institutions are founded upon the 
doctrine of equality," and that "racial discriminations are in most 
circumstances irrelevant and therefore prohibited." Id., at 100. But it also 
cited Detroit Bank for the proposition that the Fifth Amendment "restrains only 
such dIscriminatory legislation by Congress as amounts to a denial of due 
process," ibid., and upheld the curfew because "circumstances within the 
knowledge of those charged with the' responsibility for maintaining the national 
defense afforded a rational [*26]' basis for the decision which, they made." 
Id., at 102. 

Eighteen months later, the Court again approved wartime measures directed at 
persons of Japanese ancestry. Korematsu v. United States, 323 U. S. 214 (1944), 
concerned an order that completely excluded such persons from particular areas. 
The Court did not address the view, expressed in cases like Hirabayashi and 
Detroit Bank, that the Federal Government's obligation to provide equal 
protection differs significantly from that of·the States. Instead, it began by 
noting that "all legal restrictions which curtail the civil rights of a single 
racial group are immediately suspect . . . [and] courts must subject them to the 
most rigid scrutiny.".' 323 U. S., at 216. That promising dictum might be read to 
undermine the view that the Federal Government is under a lesser obligation to 
avoid injurious racial classifications than are the States. Cf. id., at 234-235 
(Murphy, J., dissenting) ("The order·deprives all those within its scope of the 
equal protection of the laws as guaranteed by the Fifth Amendment"). But 
[*27] in spite of the "most rigid scrutiny" standard it had just set forth, 
the Court then inexplicably relied on "the principles we announced'in the 
Hirabayashi case," id., at 217, to conclude that, although "exclusion from the 
area in which one's home is located is.a far greater deprivation than constant 
confinement to the home from 8 p. m. to 6 a. m.," id., at 218,. the racially 
discriminatory order was nonetheless within the Federal Government's power. * 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - 

* Justices Roberts', Murphy, and Jackson filed vigorous dissents; Justice 
Murphy argued that the challenged' order "falls into the ugly abyss of racism~" 
Korematsu, 323 U. S., at 233. Congress has recently agreed with the dissenters' 
position, and has attempted to make amends. See Pub. L. 100-383, @ 2(a), 102 
Stat. 903 (liThe Congress recognizes that ..• a grave injustice was done to 
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both citizens and permanent resident aliens of Japanese ancestry by the 
evacuation, relocation, and internment of civilians during 'World War II"). 

- - - - ~ - -End Footnotes
[*28] 

In Bolling v. Sharpe, 347' U. S. 497 (1954), the Court for the first time 
explicitly questioned the existence of any difference between the obligations of 
the Federal Government and the States to avoid racial class,ifications. Bolling 
did note that "the 'equal'protection of the laws' is a more explicit safeguard 
of prohibited unfairness than 'due process of 'law, '" id., at 499. But Bolling 
then concluded that, !tin view o.f [the] decision that the Constitution prohibits 
the states from maintaining racially segregated public schools, it would be 
unthinkable that the same Constitution would impose a lesser duty on the Federal 
Government." Id., at 500. 

Bolling's facts concerned school desegregatio~, but its re~soning was not so 
limited. The Court's observations that "distinctions between citizens solely 
because of their ancestry are by their very nature odious," Hirabayashi, 320 U. 
S.', at 100, and that "all legal restrictions which curtail the civil rights of a 
single racial group are immediately suspect," Korematsu, 323 U. S., at 216, 
[*29] carry no less force in, the context of federal action than in the context 
of action by the States--indeed, they first appeared in cases concerning action 
by the Federal Government. Bollin~ relied on those observations, 347 U. S., at 
499, n. 3, and reiterated "'that the Constitution of the United States, in its 
present form, forbids, so far as civil and political rights are concerned, 
discrimination by the Gener~l Government, or by the States, against any citizen 
because of his race, '" id., at 499 (quoting Gibson. v. Mississippi, 162'U. S. 
565, 591 (1896» (emphasis added). The Court's application of that, general 
principle to the case before it, and the resulting imposition on the Federal. 
Government of an obligation equivalent to that of the States, followed as a 
matter of course. ' 

Later cases in contexts other than school desegregat{on did not distinguish 
between the duties of the States and the Federal Government to avoid racial 
classifications. Consider, ,for example, the following passage from McLaughlin v. 
Florida, ,379 U. S. 184" a 1964 case that [*30] struck down a race-based 
state law: 

"We deal here with a classificationbased'uponthe race of the participants, 
which must be viewed in light of the' hist,orical fact that the central purpose of 
the Fourteenth Amendment 'was to eliminate racial discrimination emanating from 
official sources in the States. This strong policy renders racial 
classifications 'constitutionally suspect, I Bolling v. Sharpe, 347 U. S. 497, 
499; and subject to the 'most rigid scrutiny,' Korematsu v. United States, 323 
U. S. 214, 216; and 'in most circumstances irrelevant' to any constitutionally 
acceptable legislative purpose, Hirabayashi v. United':States, 320 U~ S. 81, 
100."Id., at 191-192. 

McLaughlin's reliance on cases ,involving federal action Jor the stan~ards 
applicable to a case involving state legislation suggests that, the Court 
understood ,the standards for federal and state racial classifications to be the 
same. 
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Cases decided after McLaughlin continued to treat the equal protection 
obligations imposed by the Fifth and the Fourteenth Amendments as 
indistinguishabl,e; one commentator [*31] observed that "in case after case, 
fifth amendment equaJ.. protect~on problems are discussed on the assumption that 
fourteenth amendment precedents are· controlling. " Karst, ·The Fifth Amendment's 
Guarantee of :Equal Protection, 55 N. C. L. Rev. 541, 554 (1977). Loving v. 
Virginia, which struck down a race-based state· law, cited Korematsu for the 
proposition that "the Equal Protection Clause demands that racial 
classifications ••• b:6. subjected to the 'most rigid scrutiny. ,II 388 U. S. 1, 
11(1967}. The various opinions in Frontiero v. Richardson, 411 U. S: 677 . 
(1973), which concerned sex discrimination by the Federal Government, took their 
equal protection standard of review from Reed v. R~ed, 404 U. S. 71 (1971), a 
Case that invalidated· Sex discrimination by a State, without mentioning any 
possibility of a ·different::e between the standards applicable to state and . 
federal action. Frontiero, 411 U. S., at 682-684 (plurality opinion of Brennan, 
J. ); id., at· 691 {Stewart, J., concurring in judgment}; [*32] id., at 692 
(Powell, J., concurring in judgment). Thus, in 1975,. the Court stated· explicitly 
that "this Court's approach to Fifth Amendment· equal protection claims has 
always been precisely the same as to equal protection claims under the 
Fourteenth Amendment. II Weinberger v •. Wiesenfeld, 420 U. S. 636, 638, n. '2 
(1975); see also Buckley v. Valeo, 424 U. S. 1, 93 (1976) ("Equal protection 
analysis in the Fifth Amendment area is the same as that under the Fourteenth 
Amendment"); United States v. Paradise,. 480 U. S.• 149, 166, n. 16 (1987) 
(plurality opinion of Brennan, J.) (liThe reach of the equal protection guarantee 
of the Fifth Amendment .is coextensive with that of the· Fourteenth"). We do not 
understand a few contrary suggestions appearing in cases in which we found 
special deference to the political branches o~ the Federal Government to be 
appropriate, e. g., Hampton v. Mow Sun· Wong, 426 U. S. 88, 100, 101':"102, ·n. 21 

.(1976) (federal power over. immigration)., to detract from thi~ general rule. 

B 

Most of the cases· [*33] . discussed above involved. classifications burdening 
groups that have suffered discrimination in our society.. In 1978, the Court 
confronted the question whether race-based governmental action designed to 
benefit such groups should also be subject to "the most rigid scrutiny." ·Regents 
of Univ. of California v. Bakke, 438 U. S. 265, involved an equal protection 
challenge toa state-run medical school's practice of reserving a number of 
spaces in its entering class for minority students. The petitioners argued that 
"strict scrutiny" should apply only to ."classifications that disadvantage 
'discrete and insular minorities.'" ·Id • ., at 287-288 (opinion of Powell, J.) 
(citing United States v. Carolene Products Co., 304 U. S. 144, 152, n. 4 . 
(1938». Bakke did not produce an opinion'for the Court, but Justice Powell's 
opinion announcing the Court's judgment rejected the argument. Ina passage 
joined by Justice White, Justice Powell wrote that "the guarantee of equal 
protection cannot mean one thing when applied to one individual and something 
else when applied to a person of another color." [*3~] 438 u. ·S., at 
289-290. He concluded that "racial and ethnic distinctions of any sort are 
inherently suspect and thus call for the most exacting judicial examination."· 
Id., at 291.0n.the other hand, four Justices in Bakke would have applied a less 
stringent standard of review to racial 'classifications "designed to further 
remedial purposes," see id., at 359 (Brennan, White, Marshall, and Blackmun, 
JJ., concurring in judgment in part and dissenting in part). And four Justices 
thought the case should be decided on statutory grounds. Id., at 411-412, 42i 
(STEVENS, J., joined by Burger, C.. J., Stewart, and REHNQUI ST, J J :, c~:mcurr,ing 
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in judgment in part and dissenting in part)., 

Two years after Bakke, the Court faced'anotherchallenge to remedial 
race-based action, this time invol,?,ing action undertaken by the Federal" , 
Government. In, Fullilove, v. Klutznick, 448 U. :S., '448 J1980), the Court upheld 
Congress' inclusion of a 10% set-aside 'for minority-owned business~s in the, 
Public Works Employment Act ~f, 1977. As in Bakke, there was'no opinion for the 
Court. [*35] Chief JusticeBurger~in' an opinion joined by Justices White 
and Powell, observed that'''any preference based on racial or ethnic'criteria 
must necessarily receive a most searching'examination to make sure that it does 
not conflict with constitutional guarantees." 448 U. S •. ,'at 491,. That opinion, 
however" "did not adopt, either' expressly' or implic!t,ly ,the formulas of 
'analysis articulated in' such c'ases as, [Bakke]." Id., at 492,. It employed instead 
a two"..part test which asked, first,' '~.whether the objectives of the legislation 
are within the.powerof Congress,.!! and second, "whether the limited use of 
racial and ethnic criteria, in' 'the context presented; is a Consti tutionally 
permissible means for achieving the congressional objectives." Id., at 473. It 
then upheld the'program under. that test, adding, at the end of 'the opinion that 
the program also "would survive JUdicfal review under either ,'test' articulated 
in the several Bakke opinions." Id., ,at 492. Justice Powell wrote separately to 
express his view that the plurality opinion had essentially~pplied " [*36] 
i'strict scrutiny" as d~scribed in his 'Bakke opinion--i. e~, it had determined' 
that the set-astde was "a necessary means of advanCing a compelling governmental 
interest"-:--and had done ,so correctly., 448U. S., at 496 (concurring opinion). 
Justice Stewart (joined by then-JUSTICE REHNQUIST) dissented, arguing-that the 
Constitution required 'the Federa,l Government to meet the same, strict standard as 
the St.ates when enact:j:.ng racial classifications, id., at 523, and IT. 1, and that 
the program before the Court 'failed that standard. JUSTICE STEVENS also 
dissented, arguing that "racial classifications ares!mply too pernicious to 
permit any but the most exact connectio~between justificat~onand 

" classification," id., at 537, and that t,he program before the Court could, not be 
characterized "as a 'narrowly ,tailored' remedial measure." Id., at 541. Justice 
Marshall" ( joined by Justices Brennan and Blackmun) concurred in .'the judgment, 
reiterating the view of' four Justices in Bakke that any race-based governmental 
action designed to "remedy the. preserit ef:t;ectsof past' [*37] racial 
discrimination" should be upheld if it was "substantially related", to the 
achievement of an "important governmental objective"--;i. e.". such action should 
be subjected only to what we now.call "intermediate scrutiny." 448 U. S., at 
518-519.' . 

In Wygant v. Jackson Board of Ed., 476 U. s. 267 (1986), the Court considered 
a Fourteenth Amendment challenge to another form of remedial. racial 
classification. The issue in Wygant was whether a school board could adopt 
race-based preferences in determining which teachers to layoff., Justice 
Powell's plurality opiniqn oqserved that "the' level of sc'rutiny does not, change 
merely because the challengedclassific.ation operates against a group that 
historically has not been subject to governmental discrimination,"id., at 273, 
and·stated the two-part inquiry as "whether the layoff,provision is ,supported by 
a compelling state purpose and whether the means chosen to accomplish that 
purpose are narrowly tailored." ',Id.; at 274. In ,other words, ":r,:acial 
classifications of any sort: must 'be subjected to 'strict scrutiny. '" [*38] 
Id., at 285 (O'CONNOR, J., concur.ringinpart and concurring in judgment). The 
plurality then concluded that ,.theschool board's interest in "providing minority 
role models for its'minority students, as an attempt'to alleviate the effects of 
societal discrimination;" id.• , at ,274', 'was not a compelling interest that 
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cou~d justify the use of a racial classification. It added that "societal 
discrimination, without more, is too amorphous a basis for imposing a racially 
classified remedy, II id., at 276, and insisted instead that "a 'public employer • 
• '. must ensure that, before it emba,rks on an affirmative-action program, it has 
convincing evidence that remedial action is warranted. That is, it must have 
sufficient evidence to justify the conclusion that there has been prior 
discrimination,",id., at 277. Justice White concurred only in the judgment, 
although he agreed that the school board's asserted interests could not, "singly 
or together, justify ,this racially discriminatory layoff policy."Id., at 295. 
Four Justices dissented, three [*39] of whom again argued for intermediate 

,scrutiny 	of remedial race-based government action. Id., at 301-302 (Marshall, 
J., joined by Brennan and Blackmun, JJ., dissenting). 

The' Court's failu're to produce a majority opinion in Bakke, Fullilove, and 
Wygant left unresolved the proper analysis for remedial race-based governmental 
action. See United States v. Paradise, 480 U. S., at 166 (plural·ity opinion of 
Brennan, J.) ("Although·this Court has consistently held that some elevated 
level of scrutiny is required when a racial or ethnic distinction is made for 
remedial purposes, it has yet to reach 'consensus on the appropriate 
constitutional anal~sis"); Sheet Metal Workers v. EEOC, 478 U. S. 421, 480 
(1986) (plurality opinion ofBrennan,J.). Lower courts found this lack of 
guidance unsettling. See, e. g., Kromnick v. School Dist. of Philadelphia, 739 
F. 2d 894, 901 (CA3 1.984) ("The absence of an Opinion of the Court in either 
Bakke or Fullilove and the concomitant failure of the Court tO,articulate an 
analytic framework supporting [*40] the judgments makes the position of the 
lower federal courts considering the constitutionality of affirmative action 
programs somewhat vulnerable"), cert. denied, 469 U. S. 1107 (1985); Williams v. 
New Orleans, 729 F. 2d 1554, 1567 (CA5 1984) (en banc) (Higginbotham, J., 
concurring specially); South Florida Chapter of Associated General Contractors 
of America, Inc. v. Metropolitan Dade County, Fla., 723 F .. 2d 846, 851 (CAll), 
cert. denied, ,469 U~ S. 871 (1984). . ' 

The Court resolved the issue, at least in part, in 1989. Richmond v. J. A. 
Croson Co., 488 u. S. 469 (1989), concerned a city's determination that 30% of 
its contracting work. should go to minority-owned businesses., A majority of the 
Court in Croson held that "the standard of review under the Equal Protection 
Clause is not dependent on the race of those burdened or benefited by a 
particular classification," and that the single standard of review for racial 
classifications should be "strict scrutiny." Id., at 493-494 (opinion of 
O'CONNOR, [*41] J., joined by REHNQUIST,' C. J., White, and KENNEDY, JJ.); 
id., at 520 (SCALIA, J., concurring in judgment) ("I agree ••. with JUSTICE 
O'CONNOR's conclusion that strict scrutiny must be applied to all governmental 
classification byrace"). As to the classification before the Court, the 
plurality agreed that "a state or local subdivision •.• has the authority ,to 
eradicate the effects of private discrimination within its own legislative 
jurisdiction," id., at 491-492, but the Court thought that the city had not 
acted with "a 'strong basis i'n evidence for its conclusion that remedial action 
was necessary, ,II id., at 500 (majority opinion) (quoting Wygant, supra, at 277 
(plurality ,opinion». The Court also thought it "obvious that' [the] program is 
not narrowly tailored to remedy the effects of prior discrimination." 488 U. S., 
at 508. ' . 

With Croson, the Court finally agreed that the Fourteenth Amendment requires 

strict scrutiny of all race-based action by state and local governments. But 

Croson of course had no occasion to declare what standard of review [*42] 
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the Fifth Amendment requires for such action taken by the Federal Government. 
Croson observed simply that the Court's "treatment of an exercise of 
congressional power in Fullilove cannot be dispositive here,"because Croson's 
facts did not implicate Congress' broad power under@ 5 of the Fourteenth 
Amendment. Croson, 488 U. S., at 491 (plurality opinion); see also id., at 522 
(SCALIA, J., concurring in judgment). ("Without revisiting what we held in 
Fullilove .•• , I do not believe our decision in that case controls the one 
before us here"). On the other hand, the Court subsequently indicated that 
Croson had at least some bearing on federal race-based action when it vacated a 
decision upholding such action and remanded for further consideration in light 
of Croson. H. K. Porter Co. v. Metropolitan Dade County, 489 U. S. 1062 (1989): 
see also ShurbergBroadcasting of Hartford, Inc. v. FCC, 876 F. 2d 902, 915, n. 
16 (CADC'1989) (opinion of Silberman, J.) (noting the Court's action in H. K. 
Porter Co.), rev'd sub nom~ Metro Broadcasting, Inc. v. FCC, 497 U. S. 547 
(1990).' [*43] Thus, some uncertainty persisted with respect to-the standard 
of rev·iew for federal racial classifications.' See, e. g., Mann v • City of 
Albany, Ga., 883 F. 2d 999, 1006 (CAll 1989) (Croson "may be applicable to 
race-based classifications imposed by Congress"); Shurberg, supra, at 910 
(noting the difficulty of extracting general principles from the Court's 
fractured opinions); id., at 959 (Wald, J., dissenting from derlial .of rehearing 
en banc) ("Croson certainly did not resolve the substantial questions posed by 
congressionai programs which mandate the use of racial preferences"); Winter 
Park Communications, Inc. v. FCC, 873 F. 2d347, 366 (CADC 1989) (Williams, J., 
eoncurring in part and dissenting in part) (liThe unresolved ambiguity of 
Fullilov~ and'Croson leaves it impossible to reach a firm opinion as to the 
evidence of discrimination needed to sustain a congressional , mandate of racial 
preferences"), aff'd sub nom. Metro Broadcasting, supra. ' 

Despite lingering uncertainty in the details, however, the Court's cases 
through Croson had established three general propositions [*44] with respect 
to governmental racial classifications. First, skepticism: "'any preference 
based on.racial or ethnic criteria must necessarily receive a ,most searching 
examination, '" Wygant, 476 U. S., at 273 (plurality opinion of Powell, J.); 
Fullilove, 448 U. S., at 491 (opinion of Burger, C. 'J. ); see also id., at 523 
(Stewart, J., dissenting) ("Any official action that treats a person differently 
on account of his race or ethnic origin is inherently suspect" ,); McLaughlin, 379 
U. S., at 192 ("Racial classifications'[are] 'constitutionally suspect"'); 
Hirabayashi, 320 U. S.,at 100 {"Di~ti~ctions between citizens solely because of 
their ancestry are by their very nature odious to a free people"). Second, 
consistency: "the standard of review under the Equal Protection Clause is not 
dependent on the race of tnose burdened or benefited by a particular 
classification," cros6n, 488 U. ~., at 494 (plurality opinion); id., at 520 
(SCALIA, J.,concurring in judgment); see also [*45] Bakke, 438 U. S., at 
289-290 (opinion of Powell, J.), i. e., all racial"classifications reviewable 
under the Equal Protection Clause must be strictly scrutinized. And third, 
congruence: "equal protection analysis in the Fifth Amendment area is the same 
as that under the Fourteenth Amendment," Buckley v. Valeo" 424 U. S., at 93; see 
also Weinberger v. Wiesenfeld, 420U. S~, 'at 638, n. 2; Bolling v. Sharpe, 347 
U. S., at 500. Taken together, these three propositions lead to the conclusion 
that any person, of whatever race, has the, .right to demand .thatany governmental 
actor subject to .the Constitution jus~ify any racial classification subjecting 
that person to unequal treatment under the strictest judicial. scrutiny. Justice 
Powell's defense of ,this concl~sion bears repeating here: 
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"If it is the individual who is entitled to judicial protection against 
classifications based upon his racial or ethnic background because such 
distinctions impinge upon personal rights, rather than the individual only 
because of his membership in a particular group, then [*46] constitutional 
standards may be applied consistently. Political 'judgments regarding the 
necessity for the particular classification may be weighed in the ,constitutional 
balance, [Korematsu], but the standard of justification will remain constant. 
This is as it should be, since those political judgments are the product of 
rough compromise struck by contending groups within the democratic process. When 
they touch upon an individual's race or ethnic background, he is entitled to a 
judicial determination that the burden he is asked to bear on that basis is 
precisely tailored to serve a compelling governmental 'interest. The Constitution 
guarantees that right to every person regardless of his background. Shelley v. 
Kraemer, 334 U. S. [1, 22 (1948)]." Bakke, 438 U. S.,at 299 (opinion of Powell, 
J.) (footnote omitted). ' 

A year later, however, the Court took a surprising turn. Metro Broadcasting, 
Inc. v. FCC, 497 U. S. 547 (1990), involved a Fifth Amendment challenge to .two 
race-based policies of the Federal Communications Commission. In Metro 
Broadcasting, the Court repudiated the long-held notion that "it would [*47] 
be unthinkable that the same Constitution would impose a lesser duty on the 
Federal Government" than it does on a State to afford equal protection of the 
laws, Bolling, supra, at 500. It did so by holding that "benign" federal racial 
classifications need only satisfy intermediate scrutiny, even though Croson had 
recently concluded that such classifications enacted by a State must satisfy 
strict scrutiny. "Benign" federal racial classifications, the Court said, 
"--even if those measures are not 'remedial' in the sense of being designed to 
compensate victims of past governmental or societal discrimination--are 
constitutionally permissible 'to the extent that they serve important 
governmental objectives within the power of Congress and are substantially 
related to achievement of those objectives." Metro Broadcasting, 497 U. S., at 
564-565 (emphasis added)~ The Court did not explain how to tell whether a racial 
classification should be deemed "benign," other than to express "confidence that 
an, 'examination of the legislative scheme and its history' will separate benign 
measures from other types of racial classifications." Id., at 564, n.12 
[*48] (citation omitted). 

Applying this test, the Court first noted that the FCC policies at issue did not 
serve as a remedy for past discrimination. Id., at 56q. Proceeding on the . 

,assumption that the policies were nonetheless "benign," it concluded that they 
served the "important governmental objective" of "enhancing broadcast 
diversity," id., at 566-567, and that they were "substantially related" to that 
objective, id~, at 569. It therefore upheld the policies. 

By adopting intermediate scrutiny as the standard of review for' 
congressionally mandated "benign" racial classifications, Metro Broadcasting 
departed from prior cases in two significant respects. First, it turned its back 
on Croson's explanation of why strict scrutiny of all governmental racial 
classifications is essential: 

"Absent searching judicial inquiry into the justification for such race-based 
measures; there is simply no way of determining what classifications are 
'benign' or 'remedial' and what classifications are in fact motivated by 
illegitimate notions of racial inferiority or simple racial politics. Indeed, 
the purpose [*49] of strict scrutiny is to 'smoke out' illegitimate uses of 
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race by assuring that the legislative body is pursuing a goal important enough 
to warrant use of a h"ighly suspect tool. The test, also, ensures that the means 
chosen 'fit' this· compelling goal so closely t;hatthere is ,little or no 
possibility that the motive for the classification was' illegitimate racial 
prejudice or stereotype." Croson, supra, at 493 (p+uralityopinion of O'CONNOR, 
J. ) . 

We adhere to that 'view today, ,despite the surface appeal of holding "benign" 
racial classifications to a lower stanqard, because "it may not always be clear 
that a so-called preference is in fact benign," Bakke, supra, at 298 (opinion of 
Powell, J.). "More 'than good moti,ves should be required when government seeks to 
allocate its resources by way of 'an explicit racial classification system." 
Days, Fullilove, 96 Yale L. J. 453, 485 (1987). " 

Second, Metro Broadcasting squarely rejected one of the'three propositions 
established by the Court's earlier equal protection cases; namely, congruence 
between the standards applicable to,federal and st~te racial classifications, 
and in so doing also undermined [*'50]" the other :two--skepticism of all racial 
classificatiqns, and consistency of treatment irrespective of the race of the 
burdened or benefited group. See supra, at 21-22. Under Metro Broadcasting, 
certain racial classifications ("benign" ones enacted by the Federal Government) 
should be treated less skeptically than others; and th~ race of the benefited 
group is'critical to the determination of which standard of review to apply. 
Metro Broadcasting was thus a significant departure from much of what had come 
before it. 

, The three propositions undermined by Metro Broadcasting· all derive, from the 
basic principle that the Fifth and Fourteenth Amendments 'to the Constitution 
protect persons, not groups. It follows from that principle that all 
governmental action based on race--a group classification long recognized as "in 
most circumstances irrelevant and therefore prohibited," Hirabayashi, supra, at 
100--should be subjected ,to detailed judicial inquiry t6 ensure that the 

. personal right to equal prqtection of, 'the laws has, not been infringed. These 
ideas have long been central to this Court's understanding of equal protection, 
and holding "benign" state [*51] and federal racial classifications to 
different standards does not ,square .with them. "[A] free people whose 
institutions are founded upon the doctrine of equality," ibid., should tolerate 
no retreat from the'principle'that government may treat people differently 
because of their ·race only for 'the most compelling reasons. Accordingly, we hold 
today that all racial classifications, imposed by whatever federal,s.tate; or 
local' governmental actor·, must be analyzed by a reviewing court under strict 
scrutiny. In other words, such classifications are constitutional only if they 
are narrowly tailored measures that further compelling governmental interests. 
To the extent that Metro Broadcasting is inconsistent with that holding, it is 
overruled. 

In dissent, JUSTICE ,STEVENS criticizes'us for "delivering a disconcerting 

lecture about the evils of governmental racial classifications," post, at 1. 

With respect, we believe his criticisms reflect a serious misunderstanding of 

our opinion. 


JUSTICE STEVENS concurs in our view that courts should take a skeptical view 
of all governmental racial classifications. Post, at 1-2. He also allows that 
"nothing is inherently wrong with applying [*52] a single standard.to 
fundamentally different situations, as'long as that standard takes relevant 
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differences into account." Post, a~ 6. What he fails to recognize is that strict 
scrutiny does take "relevant differences" into account--indeed, that is its 
fundamental purpose. The point of carefully examining the 'interest asserted by 
the. government in support of a racial classification, and the evidence offered 
to show that the classification is needed, is precisely to distinguish 
legitimate from illegitimate uses of race. in governmental decisionmaking. See 
supra, at 24-25. And JUSTICE STEVENS concedes that "some cases may be difficult 
to classify," post, at 5, and n.· 4; all the more reason, in our view, to elC;amine 
all racial classifications carefully. Strict scrutiny does not "treat dissimilar 
race-based decisions as though they were equally objectionable," post, at 5; to 
the contrary, it evaluates carefully all governmental race-based decisions in 
order to decide which are constitutionally objectionable and which are not. By 
requiring strict scrutiny of racial classifications, we require courts to make 
sure that a governmental classification based on race, which [*53] "so seldom 
provides a relevant basis for disparate treatment," Fullilove, supra, at 534 
(STEVENS, J., dissenting), is legitimate, before permitting unequal treatment 
based on race to proceed. 

JUSTICE STEVENS chides us for our "supposed inability to differentiate 
between "invidious' and 'benign' discrimination," because it is in his view 
sufficient that "people understand the difference between good intentions and 
bad~" Post, at 5. But, as we have just explained, the point of strict scrutiny 
is to "differentiate between" permissible and impermissible governmental use of 
race. And JUSTICE STEVENS himself has already explained in his dissent in 
Fullilove why "good. intentions" alone are not enough to sustain.a supposedly 
"benign" racial classification: "Even though it is not the actual predicate for 
this legislation, a statute of this kind inevitably is perceived by many as 
resting on an assumption that those who are granted this special preference are 
less qualified in some respect that is identified purely by their race. Because 
that perception--especially when fostered by the Congress of the United . 
States--can only exacerbate rather than reduce racial prejudice, [*54]' it 
will delay the time when race will become a truly irrelevant, or at least 
insignificant, factor. Unless Congress clearly articulates the need and basis 
for a racial classification, and also tailors the classification to its 
justification, the Court should not uphold this kind of statute. II Fullilove, 
supra, at 545 (dissenting opinion) (emphasis added; footnote omitted); see also 
id., at 537 ("Racial classifications are simply too pernicious to permit any but 
the most exact connection between justification and classification"); Croson, 
supra, at 516-517 (STEVENS, J., concurring in part and concurring in judgment) 
("Although [the legislation at issue] stigmatizes th~ disadvantaged class with 
the unproven charge of past racial discrimination, it actually imposes a greater 
stigma on its supposed beneficiaries"); supra, at 24-25; but cf. post, at 5-6 
(STEVENS, J., dissenting). These passages make a.persuasive case for requiring 
strict scrutiny of congressional racial classifications.' 

Perhaps it is not the stanaard of strict scrutiny itself, but our use of the 
concepts of "consistency" and "congruence" in conjunction with [*55] it, 
that leads JUSTICE STEVENS to dissent. According to JUSTICE STEVENS, our view of 
consistency "equates remedial preferences with invidious discrimination," post, 
at 6, and ignores the difference between "an engine of oppression" and ~n effort 
"to foster equality in society," or, more colorfully, "between a 'No 
Trespassing' sign and a welcome mat," post, at 2, 4. It does nothing of the 
kind. The principle of consistency simply means that whenever 'the government 
treats any person unequally because of his or her race, that person has suffered 
an injury that falls squarely within the language and spirit of the 
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Constitution's guarantee of equal protection. It S9YS nothing about the ultimate 
validity of any particular law; that determination is the job of the. court. 
applying strict scrutiny'. The p'rinciple of consistency explains the 
circumstances in: which the injury requiring, strict scrutiny occurs. The' 
application of strict· scrutiny, in' turn, determines whether a comp~lling 
governmental interest justifies the inflic'tion of that injury. 

Consistency does recognize that any i,ndlvidual suffers an injury when he. or 
she is disadvantaged by the government because of his or her race, [*56] 
whatever that race may be. This Court clearly stated that principle in Croson, 
see 488 U. S., at 493-494 (plurality opinion); id., at 520-52+ (SCALIA, J., 
concurring in judgment); see also Shaw v • Reno,. 509U. S., ( 1993) ; . 
Powers v. Ohio, 499 u.S. 400,410(1991). JUSTICE STEVENS does not explain how 
his views square with Croson, or with the long' line of cases understanding equal 
protection as a personal right. 

JUSTICE STEVENS also claims that we have ignored any' difference between 
federal and state legislatures. But requiring that Congress, like the States, 
enact racial ,Classifications only when doing so is necessary to further a 
"compelling interest" does not contravene any principle of appropriate respect 
for a co-equal Branch of the Government. It is true that various Members of this 
Court have taken different views of the authority@ 5 of the Fourteenth 
Amendment confers upon Congress to deal' with the,problem of racial 
discrimination, and the extent to which courts should defer to Congress' 
exercise of that authority. See, e. g. ,. Metro BroadQasting, supra, at 605-606 
[*57] . (O'CONNOR, J., dissenting); Croson, supra, at 486-493 (opinion of 
O'CONNOR, J., joined by'REHNQUIST, C. J., and White, J.); id., .at 518-519 
(KENNEDY, J., concurring in PCirt and concurring in judgment); id., at 521-524 
(SCALIA, J., concurring in judgment); Fullilove, supra, at 472-473 (opinion of 
Burger, C. J.); id., at 500-502" andnn. 2"';3, 515, and n. 14 (Powell, J., 
concurring); id., at 526-527 (Stewart,.J., dissenting).'We need not, and do not, 
address these differences today. For now, it is enough to observe that JUSTICE 
STEVENS' suggestion that anY'Member of' thls Court has repudiated in .this case 
his or her previously expressed views on the subject, post, at 9-l3~ 17, is 
incorrect. . 

"Although adherence to precedent is not rigidly 'required in constitutional 
cases, any departure from the doctrine of stare decisis demands special 
justification." Arizona v;. Rumsey, 467 U. S. 203, 212 (1984). In deciding 
whether this c;;ase presents such justification, we recall Justice Frankfurter's 
admonition that "stare decisis is a p'rinciple of policy and'not a mechanical 
formula of adherence to the latest decision,' [*58] however recent and 
questionable, when such adherence involves collision with a.prior doctrine more 
embracing in its scope, intrinsically sounder, and verified by experience." 
Helvering v. Hallock, 309 U. S. 106, 119. (1940). Remaining true to an 
"intrinSically sounder" doctrine established in prior cases better serves 'the 
values, of stare decisis than would following a',more recently decided case 
inconsistent with the decisions that came before it; the latter course would 
simply compound the recent error and would ,likely make the unjustified break 
from previously established doctrine complete. In s~ch a situation, "special. 
justificationll exists to depart from the recentl~ decided case. 
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As we have explained, Metro Broadcasting undermined important principles of 
this Court's equal protection jurisprudence, established in a line of cases 
stretching back over fifty years, see supra, at 11-23. Those principles together 
stood for an "embracing U and "·intrinsically sound" understanding of equal 
protection "verified by experience,"namely, that the Constitution imposes upon 
federal, state, and local governmental actors the same obligation to respect 
[*59] the personal right to equal protection of the laws. This case therefore 
presents precisely the situation described by Justice Frankfurter in Helvering: 
we cannot adhere to our most recent decision without colliding with an accepted 
and established doctrine. We also note that Metro Broadcasting's application of 
different standards of review to federal and state racial classifications has 
been consistently criticized by commentators. See, e. g., Fried, Metro 
Broadcasting, Inc. v. FCC: Two Concepts of Equality, 104 Harv. L. Rev. 107, 
113-117(1990) (arguing that Metro Broadcasting's adoption of different 
standards of review for federal and state racial classifications placed the law 
in an "unstable condition," and advocating strict scrutiny across the board); 
Devins, Metro Broadcasting, Inc. v. FCC: Requiem for'a Heavyweight, ·69' Texas I.. 
Rev. 125, 145-146 (1990) (same); Linder, Review of Affirmative Action After 
Metro Broadcasting v. FCC: The Solution Almost Nobody Wanted, 59 UMKC L. Rev. 
293, 297, 316-317 (1991) (oriticizing "anomalous results as exemplified by the 
two different [*60] standards of review"): Katz, Public Affirmative Action 
and the Fourteenth Amendment: The Fragmentation of Theory After Richmond v. J.A. 
Croson Co. and Metro Broadcasting, Inc. v. Federal Communications Commission, 17 
T. Marshall L. Rev. 317, 319, 354-355, 357 (1992) (arguing that "the current 
fragmentation of doctrine must be seen as a dangerous ,and seriously flawed 
approach to constitutional interpretation," and advocating intermediate scrutiny 
across the board). 

Our past practice in similar situations supports our action today. In United 
States v. Dixon, 509 U. S. (1993), we overruled the recent case of Grady v. 
Corbin, 495 U. S. 508 (1990), because Grady "lacked constitutional roots" and 
was "wholly ilfconsistent with earlier Supreme Court precedent." Dixon, supra, at 
, (slip op., at 14-15, 22-23). In Solorio v. Unit~d States, 483 U. S. 435(1987) 
, we overruled O'Callahan v. Parker, 395 U. S. 258 (1969), which had 
caused "confusion ll and had rejected "an unbroken line of decisions from 1866 to 
1960." Solorio, supra, at 439-441, 450-451. [*61]' And in Continental T. V., 
Inc. v. GTE Sylvania Inc., 433 U. S. 36 (1977), we overruled United States v. 
Arnold, Schwinn & Co., 388 U. S. 365 (1967), which was "an abrupt and la:r;gely 
unexplained departure" from precedent, and of which "the great weight of 
scholarly opinion had been critical. II Continental T. V., supra, at 47-48, 58. 
See also, e. g., Payne v. Tennessee, 501 U. S. 808, 830 (1991) (overruling Booth 
v. Maryland, 482 U. S. 496 (1987), and South Carolina v. Gathers, 490 U. S. 805 
(1989»: Monell v. New York City Dept. of Social Services, 436 U. S. 658, 
695-701 (1978) (partially overruling Monroe v. Pape, 365 U. S. 167 (1961), 
because Monroe was a "departure from prior practice" that had not engendered 
substantial reliance); Swift & Co. v. Wickham, 382 U. S. Ill, 128-129(1965) 
(overruling Kesler v. Department of Public Safety of Utah, 369 U. S. 153 (1962), 
[*62] to reaffirm "pre-Kesler precedent" and restore the law to the "view . . 
• which this Court has traditionally taken" in older cases). 

,It is worth pointing out the difference between the applications of stare 
decisis in this case and in Planned Parenthood of Southeastern Pa. v. Casey, 505 
U. S.(1992). Casey explained how considerations of stare decisis inform thedec 
ision whether to overrule a long-established precedent that has become 
integrated into the fabric of the law. Overruling precedent of that kind 
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. naturally may have consequences for "the ideal of the rule of law," id., at 
(slip op., at 12). In addition, such precedent is likely to have engendered. 
substantial reliance, as waS true in Casey itself, id., at (slip op., at 14)("F, 
or two decades of economic and social developments, people have organized. 
intimate relationships and made choices that define their views of themselves 
and their places in society, in reliance on the availability of abortion in the 
event that contraception should feHl"). But in this case, as we have explained, 
we do not face a precedent of that kind, because Metro Broadcasting itself 
departed from [*63] . our prior cases--and did so qui,t~ recently. By refusing 
to follow Metro Broadcasting~then, we do not depart from the fabric of the law; 
we restore it. We also. note that reliance on a case'that has recently departed 
from precedent is likely to be· minimal, particularly where, as here, the rule 
set forth in that case is unlikely to affect primary conduct in any event. Cf . 

. Allied-Bruce Terminix Cos. v. Dobson, 513 U. S., (1995) (slip op., at 6 )(decli 
ning to overrule Southland Corp. v. Keating, 465 U. S. 1 (1984), where 
"private parties have likely written contracts relying upon SO,uthland as 
authority" in the ten years since Southland was decided). 

JUSTICE STEVENS takes us to task for what he perceives to be an erroneous 

application o"f the doctrine of stare decisis. But again,·. h~ misunderstands our 

position. We have acknowledged that, after Croson, "some uncertainty persisted' 

with respect to the standard·of review for federal racial classifications," 


.supra, at 21, and we therefore do not say that we "merely restore the status quo 
ante" today, post, at 17. But as we have described supra,.at 11-25, we [*64] 
think that well-settled legal principles pointed toward a conclusion different 
from that reached in Metro Broadcasting, and we therefore disagree with JUSTICE 
STEVENS that "the law at the time of that decision was entirely open to the . 
result the Court reached," post, at 17. We also disagree with JUSTICE STEVENS 
that Justice Stewart's dissenting opinion in Fullilove supports his "novelty" 
argument, see ,post, at 19, and n. 13. Justice Stewart said that "under our 
Constitution, any official action that treats a person differently on account of 
his race or ethnic origin is 'inherently suspect and presumptively invalid," and 
that "'equal protection analysis in the Fifth Amendment area ~sthe same as that 
under the Fourteenth Amendment.,'" Fullilove, supra, at 523, and n.. 1. He tdok 
tJ:.le view that "the hostility of the Constitution·to racial classifications by 
government has been manifested in many cases'decided by this Court," and that 
"our cases have made 'clear that the Consti;tution is wholly neutral in ,forbidding 
such rac.ial 'discrimination, whatever the race may be of those who are its 
victims." Id., at 524 •. Justice Stewart gave no indication that he thought 
[*65], he was addressing 'a "novel" proposition, post, at 19. Rather, he relied 
on the fact that ;the text' of the Fourteenth ~mendmentextends its guarantee to 
"persons," and on cases like Buckley,'Loving, McLaughlin, Bolling,Hlrabayashi, 
and Korematsu, see Fullilove, supra, at 524-526, as do we today. There is 
nothing new about the notion that Congress, like the States, may treat people 
differently because of their race only for compelling reasons. 

"The real problem," Justice Frankfurter explained" "is whether a principle shall 
prevail over its later misapplications." Helvering, 309 U. S., at 122. 'Metro 
Broadcasting's untenable distinction between state and federai ·racial· 
classifications lacks support in our precedent, and undermines the fundamental 
principle of equal protection as a personal .right. In this case, as between that 
principle and "its later misapplications," the ~principle·must prevail. 

,D 
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, Our action today makes explicit what Justice Powell thought implicit in the 
Fullilove lead opinion: federal racial classifications, like those of a State, 
must serve a compelling governmental interest, and [*66] must be narrowly 
tailored to further that interest. See Fullilove, 448 U. S., at 496 (concurring 
opinion). (Recall that the lead opinion in Fullilove "did not adopt .•• the 
formulas of analysis articulated in such cases as' [Bakke]." Id., at 492 (opinion 
of Burger, C. J.).) Of course, .it follows that to the extent (if any) that 
Fullilove held federal racial classifications to be subject to a less rigorous 
standard, it is no longer controlling. But we need not decide today whether the 
program upheld in Fullilove would survive strict scrutiny as our more recent 
cases have defined it. 

Some have questioned the importance of debating the proper standard of review 
of race-based legislation. See, e. g., post, at 6-7 (STEVENS, J., dissenting); 
Croson, 488 U. S., at 514-515, and n. 5 (STEVENS, J., concurring in part and 
concurring in judgment); cf. Metro Broadcasting, 497U. S., at 610 (O'CONNOR, 
J., dissenting) ("This disp~te regarding the appropriate standard of review may 
strike some as a lawyers' quibble over words"). But we' agree with JUSTICE 
[*67] STEVENS that, "because racialcharaqteristics so seldom provide a 
relevant basis for disparate'treatment, and because classifications based on 
race are potentially so harmful to the entire body politic, it is especially 
important that the' reasons for any such classification be clearly identified and 
unquestionably legitimate," and that "racial classifications'are simply too 
pernicious to permit any but the most exact connection between justification and 
classification." Fullilove, supra, at 533-5.35, 537 (dissenting opinion) 
(footnotes omitted). We think that requiring strict scrutiny is the best way to 
ensure that courts will consistently give raqial classifications that kind of 
detailed examination, both as to .ends and as to means. Korematsu demonstrates 
vividly that even "the most rigid scru"tiny" can sometimes fail to detect an 
illegitimate racial classification, compare Korematsu, 323 U. S., at 223 (liTo 
cast this case i'nto outlines of racial prejudice, without reference to the real 
military dangers which were presented, merely confuses the, issue. Korematsu was 
not excluded from. the Military Area because of hostility to him or his race"), 
[*68] with Pub. L. 100-383, @ 2(a), 102 Stat. 903-904 ("These actions [of ' 
relocating and interning civilians of Japanese ancestry] were carried out 
without adequate security reasons • • . and were motivated largely by racial 
prejudice, wartime hysteria, and a failure of political leadership"). Any 
retreat from the most searching judicial inquiry can only increase the risk of 
another such error occurring in the future. 

Finally, we wish to dispel the notion that st~ict scrutiny is "strict in 
theory, but fatal in fact." Fullilove, supra, at 519 (Marshall, J., concurring 
in judgment). The unhappy persistence of both the practice and the lingering 
effects of racial discrimination against minority groups in this country is an 
unfortunate reality, and government is not disqualified from acting in response 
to it. As recently as 1987, for example, every Justice of this Court agreed that 
the Alabama Department of Public Safety's "pervasive, systematic, and obstinate 
discriminatory conduct" justified a narrowly tailored race-based remedy. See 
United States v. Paradise, 480 U. S., at 167 (plurality opinion of Brennan, J.); 
id., at 190 [*691 (STEVENS,J., concurring in judgment); id., at 196 
(O'CONNOR, J., dissenting). When race-based action is necessary to further a 
compelling interest, such action is within constitutional constraints if it ' 
satisfies the "narrow tailoring It test this Court has set out in previous cases. 

http:533-5.35
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Because our decision today alters the playing field in some important 
respects, we think it best to remand the case to the lower courts for further 
consideration in light of the principles we have an~ounced. The Court.. of 
Appeals, following Metro Broadcasting and Fullilove, analyzed. the case in terms 
of intermediate scrutiny. It upheld the challenged statutes and regulations 
because it found them to be "narrowly tailore~ to achieve [their] significant 
governmental purpose of providing subcontracting opportunities for small 
disadvantaged business enterpris'es." 16 F. 3d, at 1547 (emphasis added). The 
Court of Appeals did not decide the question whether the interests served by the 
use of subcontractor compensation clauses are properly described as,' 
"compelling." It also did not address the question of narrow tailoring in terms 
of our str;ict [*70] .scrutiny cases, by asking, for example, whether there was 
"any consideration of- the use of race-neutral means to inc:J;:"ease minority 
business participation" in government contracting, Croson, supra, at' 507, 'Or 
whether the program was appropriately limited such that it ".wil1 not last longer 
than the discriminatory effects it is designed ·to eliminate, It Fullilove,. supra, 
at 513. (Powell, J., concurring.). 

Moreover, unresolved questions. remain concerning the details af the complex 
regulatory regimes implicated by the use of subcontractor compensation clauses. 
For example, the SBA's 8(a) program requires an individualized inquiry into the 
economic disadvantage of every- participant~ see 13 CFR @' 124.106(a) (1994), 
whereas the DOT's regulations implementing STURM @ 106(c) do not require 
certifying authorities to make such individualized inquiries, see 49 CFR @ 23.62 
(1994): 49 CFR pt. 23, subpt. 0, App. C (1994). And the regulations seem unclear 
as to whether 8(d) subcontractors must make individualized showings, or instead' 
whether the race-based presumption applies both to social and economic 
disadvantage, compare 13 CFR @ 124.106(b) . (apparently requiring 8(d) 
participants [*71] to make an individuali~ed showing), with 48 CFR @ 
19.703(a)(2) (1994) (apparently allowing 8(d) subcontractors to invoke the 
race-based presumption for social and economic disadvantage). See generally Part 
I, supra. We also note an apparent discrepancy between the definitions of which 
socially disadvantaged individuals qualify as economically disadvantaged for the 
8(a) and 8Cd) programs: the former requires a'showing that such individuals' 
ability to compete has been impaired "as compared to others in the same or 
similar line of business who are not socially disadvantaged, It 13 CFR @ 
124.106(a)(1)(i) (1994) (emphasis added), while the latter requires that showing 
only "as compared to others in the.same or similar line of business, It @ 
124.106(b)(1). The question whether any of the~ways in which the Government uses 
subcontractor compensation clauses can survive s,trict scrutiny, and any 
relevance distinctions such as these may have to that question, should be 
addressed in the first instance by the lower courts. . 

Accordingly, the judgment of the Court of Appeals is vacated, and the case is 
rem~nded for further proceedings consistent with this opinion. 

It is so ordered. 

CONCURBY: SCALIA [*72] (In Part)iTHOMAS (In Part) 

CONCUR: JUSTICE SCALIA, concurring in part and 'concurring in the judgment. 
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I join the opinion of the Court, except Part III-C, and except insofar as it 
may be inconsistent with the following: In my view, government can never have a 
"compelling interest" in discriminating on the basis of race in order to "make 
up II for past racial discrimination in the opposite direction. See Richmond v. J. 
A. Croson Co., 488 U. S. 469, 520 (1989) (SCALIA, J., concurring in judgment). 
Individuals who have been wronged by unlawful racial discrimination should be 
made whole; but under our Constitution there can be no such thing as either a 
creditor or a debtor race. That concept is alien to the Constitution's focus 
upon the individual, see Amdt. 14,@ 1 ("Nor shall any State .•• deny to any 
person" the equal protection of the laws) (emphasis added), and its rejection of 
dispositions based on race, see Amdt. 15, @ 1 (prohibiting abridgment of the 
right to vote "on account of race") or based on blood, see Art. III, @ 3 ("No 

,Attai'nder 	of Treason shall work Corruption of Blood Ii); Art. I, @ 9 ("No Title of 
Nobility shall be granted by the United [*73] States"). To pursue the 
concept of racial entitlement--even for the most admirable and benign of 
purposes--is to reinforce and preserve for future mischief the way of thinking 
that produced race slavery, race privilege and race hatred. In the eyes of 
government, we are just one race here. It is American. 

It is unlikeiy, if not impossible, that the challenged program would survive 
under this understanding of strict scrutiny, but I am content to leave that to 
be decided on remand. 

JUSTICE THOMAS, concurring in part and concurring in the judgment. 

I agree with the majority's conclusion that strict scrutiny applies to all 
government classifications based on race. I write separately, however, to 
express my disagreement with the premise underlying JUSTICE STEVENS' and JUSTICE 
GINSBURG's dissents: that there is a racial paternalism exception to the 
principle of equal protection. I believe that there is a "moral [and] 
constitutional equivalence, II post, at 3, (STEVENS, J., dissenting), between laws 
designed to subjugate a race and those that distribute benefits on the basis of 
race in order to foster some current notion of equality. Government cannot make 
us equal; ,it can only recognize, [*74] respect, and protect us as equal 
before the law. 

That these programs may have been motivated,. in part, by good intentions 
cannot provide refuge from the principle that under our Constitution, the 
government may not make distinctions on the basis of race. As far as the 
Constitution is concerned, it is irrelevant whether a government's racial 
classifications are drawn by those who wish to oppress a race or by those who 
have a sincere desire to help those thought to be disadvantaged. There can be no 
doubt that the paternalism that appears to lie at the heart of this program is 
at war with the principle of inherent equality that underlies and infuses our 
Constitution. See Declaration of Independence ("We hold these truths to be 
self-evident, that all men are created equal, that they are endpwedby their 
Creator with certain unalienable Rights, that among these are Life, Liberty, and 
the pursuit of Happiness"). 

These programs not only raise grave constitutional questions, 'they also 
undermine the moral basis of the equal protection principle. Purchased at the 
price of immeasurable human suffering, the equal protection principle reflects 
our Nation's understanding that such classifications [*75] ultimately have a 
destructive impact on the individual and our society. Unquestionably, "invidious 
[racial] discrimination is an engine of oppression," post, at 3. It is also 
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true that "remedial" racial preferences may reflect "a desire to foster equality 
in SOCiety," ibid. But there can be no doubt that racial paternalism and its 
unintended consequences can be as poisonous and pernicious as any other form of 
discrimination. So-called "benign ll discrimination teaches many that because of 
chronic and apparently immutable handicaps,' minorities cannot 'compete with them 
without their patronizing indulgence. Inevitably,such programs engender, 
attitudes of superiority or, alternatively, provoke resentment among those who 
believe that they have been wr?nged by the government's use of race. These' 
programs stamp minorities with a badge ·of inferiority and may cause them to 
develop dependencies or to adoptanat1;:itude'that they are "entitled ll to 
preferences. Indeed, JUSTICE STEVENS once recognized the real harms stemming 
from seemingly "benignll discrimination. See FuLl-ilove 'V. Klutznick, 448 U. S. 
448, 545 (1980) (STEVENS, J.'~ dissenting) (noting that" [*76] "remedial ll race 
legislation "is perceived by many as resting on an assumption that those who are 
granted this special preference are less qualified iri some respect that is 
identified purely by their race tl 

). 

In my mind, government-sponsored racial ,'discrimination based on benign 

prejudice is just as noxious as discrimination inspired by malicious prejudice.

* In each instance, it is racial discrimination, plain and simple. 

- - -, - - - - - - - - - '-Footnotes- - - - - - - - - - - - - - - - - 

* It should be obvious that every racialclassiflcation helps, in a narrow 
sense; some races and hurts others. As to the races benefitted, the 
classification could surely be called '''benign.'' . Accordingly, whether a law 
relying upon racial taxonomy is "benign" or, "malign," ante, at 5 (GINSBURG, J'., 
dissenting); see also, ante, at 6 (STEVENS, J., dis'senting) (addressing 
differences between "invidious" and "benign" discrimination), either turns on 
,"'whose 	ox is gored, 'II Regents of the Univ. of California v. Bakke, 438 U. S. 
265, 295 n. 35 (1978) (Powell, J.) (quoting,A. Bickel, The Morality of Consent 
133 (1975», or on distinctions. found only in the' eye of the behold~r.' 

- End Foot'notes- 
[*77] 


DISSENTBY: STEVENS; SOUTER; ,GINSBURG 

DISSENT: JUSTICE STEVENS, with whom JUSTICE GINSBURG joins, dissenting. 

Instead of deciding this case, in .accordance wi t,h controlling precedent ,the 
Court today delivers' a disconcerting lecture about the evils of governmental 
racial classifications. For its text the Court has selected three propositions, 
represented by the bywords "skepticism," "consistency,1I and "congruence." 'See 
ante, at 21-22. I shall comment on each of these propositions, then add a: few 
words about stare decisis, and finally explain why I believe this Court'has a: 
duty to affirm the judgment of the Court of Appeals. 

I 

'The Court's concept of skepticism is, at least in principle, a good statement 
of law and of common sense. Undoubtedly, a court shoul,d be. wary of a 
governmental decision that relies upon a racial classification. IIBecause racial 
characteristics so seldom provide a relevant basis for disparate treatment, and 
because classifications based on race are potentially so harmful to the~ntire 



PAGE 26 

1995 u.s. LEXIS 4037, *77 


body politic," 'a reviewing court must satisfy itself that the reasons for any 
such classification are "clearly identified and unquestionably legitimate." 
Fullilove v. Klutznick,448 U. S. 448, 533-535 (1980) [*78] (STEVENS, J., 
dissenting). This principle is explicit in Chief Justice Burger's opinion, id., 
at 480; in Justice Powell's concurrence, id., at 496; and in illy dissent in 
Fullilove, id., at 533-534. I welcome its renewed endorsement by the Court 
today. But, as the opinions in Fullilove demonstrate, substantial agreement on 
the standard to be applied in deciding difficult cases does not necessarily lead 
to agreement on how those cases actually should or will be resolved. In' my 
judgment, because uniform standards are often anything but uniform, we should 
evaluate the Court's comments on "consistency," "congruence," and stare decisis 
with the same type of skepticism that the Court.advocatesfor the underlying 

,issue. 

II 

The Court's concept of "consistency" assumes that there is no significant 
difference between a decision by the majority to impose a special burden on the 
members of a minority race and a decision by the majority to provide a benefit 
to certain members of that minority notwithstanding its incidental burden on 
some members of the majority. In my opinion that assumption [*79] is 
untenable. There is no moral or constitutional equivalence between a policy that 
is designed to perpetuate a caste system and one that seeks to eradicate racial 
subordination. Invidious discrimination is an engine of oppression, subjugating 
a disfavored group to enhance or maintain the power of the majority. Remedial 
race-based preferences reflect the opposite impulse: a desire to foster equality 
in society. No sensible conception. of the Government's constitutional obligation 
to "govern impartially," Hampton v.' Mow Sun Wong, 426 U., S. '88, 100 (1976), , 
should ignore this distinction.,nl 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - 

nl As JUSTICE GINSBURG observes, post, at 3, 5-6, the majority's "flexible" 
approach to "strict scrutiny" may well take into account differences between . 
benign and invidious programs. The majority specifically notes that strict 
scrutiny can accommodate "'relevant differences, ,II ante, at 26; surely the 
intent of a government actor and the effects of a program are relevant to its 
constitutionality. See Missouri v. Jenkins, U. S., (1995) (O'CONNOR,J., concu 
rring) (slip op., at 10-11) ("Time and again, we have recognized the 
ample authority legislatures possess to combat racial injustice •••• It is 
only by applying strict scrutiny that we can distinguish between 
unconstitutional discrimination and narrowly tailored remedial programs that 
legislatures may enact to further the compelling governmental interest in 
redressing the effects of past discrimination"). 

Even if. this is so, however, I think it is unfortunate that the majority 
"insists on applying the label "strict scrutiny" to benign race,-based programs. 
That label has usually been understood to spell the death of any governmental 
action to which a court may apply it. The Court suggests today that "strict 
scrutiny" means something different--something less strict--when applied to 
benign racial classifications. Although I agree that benign programs deserve 
different treatment than invidious programs, there is a danger that the fatal 
language of "strict scrutiny" will skew the analysis and place well-crafted 
benign programs at unnecessary risk. ' 
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- - - - - - - - - - - -End Footnotes- - - 
[*80] 

To illustrate the point, consider our cases addressing the Federal 
Government's discrimination against .Japanese Americans during World War II, 
Hirabayashi v. United States, 320 U. S.81 (1943), and Korematsu v. United 
States, 323 U. S. 214(1944). The discrimination at issue in those cases'was 
invidious because the Government imposed special burdens--a curfew and exclusion 
from certain areas on 'the West Coast n2 --on the members of a minority class 
defined by racial and ethnic characteristics. Members, of'the same racially 
defined class exhibited exceptional heroism in the service .of our country during 
that War. Now suppose Congress decided to reward that service with a federal 
program that gave all Japanese-American veterans an extraordinary preference in 
Government employment. Cf. Personnel Administrator of Mass. v. Feeney, 442 U. S. 
256 (1979). If Congress had done so, the same racial characteristics that 
motivated the, discriminatory burdens in Hirabayashi and Korematsu' would have 
defined the preferred' cla$s of veterans.' Nevertheless, "consistency" surely 
would not require [*81] us to describe tpe incidental burden on everyone else 
in the country'as "odious" or "invidious" as those terms were used in those 
cases. We should reject a concept of "consistency" that would view the special 
preferences that the National Government 'has provided to Native Americans since 
1834 n3 as comparable to the official discrimination against African Americans 
that was prevalent for much of our history. 

- - - - - - - - - - - - - - -. - - -Footnotes

n2 These were, of course, neither the sole nor the most shameful burdens the 
Government imposed on Japanese Americans during that War. They were, however, 
the only such burdens.this Court had occasion to'address in Hirabayashi and 
Korematsu. See Korematsu, 323U. S., at 223 ("Regardless of the true nature of 
the assembly and relocation centers •.. w~ are dealing specifically with 
nothing but an exclusion order"). 

n3 See Morton v. Mat.:'lcari,.417 U. $. 535, 541 (1974). TO,be eligible for the 
preference in 1974, an individual, had to "'be one fourth or more degree +ndian 
blood and be a member of a Federally-recognized tribe.'" Id., at ~53, n. 24, 
quoting 44 BIAM335, 3.1 f1972). We concluded that the classification was not 
"racial" because it did not encompass all Native Americans. 417 U. S., at 
553-554. In upholding it, we relied in part on the plenary power of Congress to 
legislate on behalf of Indian tribes. Id., at 551-552. In this case the 
Government relies, in part, on the fact 'that not all members of the preferred 
minority groups are eligible for the preference, and on the special power to 
legislate on behalf of minorities granted to,Congress by @ 5 of the 14th 
Amendment~ 

- - - - - - - - - -End Footnotes~ 
[*82] 

The consistency, that the Court espouses would disregard the difference 
between a "No Trespassing" sign and a welcome mat. It would treat a Dixiecrat 
Senator's'decision to vote against Thurg90d Marshall's confirmation in order to 
keep African Americans off, the Supreme. Court as on a par" with' President , 
Johnson's evaluation of his nominee's race as a positive factor. It would equate 
a law that made black citizens ineligible for ,military service with a program 
aimed at recruiting black soldiers. An attempt by the majority to exclude 
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members of a minority race from a regulated market ~s fundamentally different 
from a subsidy that'enables a relatively small group of newcomers to enter that 
market~ An interest in "consistency" does not justify treating differences as 
though they were simila~ities. 

The Court's explanation for treating dissimilar racecbased :decisions as 
though they were equally objectionable is a supposed inability to differentiate 
between "iI)vidious" and "benign" discrimination. Ante, at 23-25. But the term 
"affirmative action" is. common and well understood. Its presence in everyday 
parlance shows that people understand the difference between good intentions and 
bad. As [*83] . with. any legal concept, some cases may be difficult to 
classify, n4 but our equal protection jurisprudence has identified a.critical 
difference between state action that imposes burdens on a.' disfavored few and 
state action that benefits the few "in spite of" its adverse effects on the 
many. Feeney, 442 U. S., a:t.279. 

- - - - - - ·Footnotes-.-- - ~ 

n4 For example, in Richmond v. 'J. A. Croson Co., 488 U.' S. 469 (1989), a 
. majo~ity of the members of the city council that enacted the race-based 
. set-aside were of, the same race as its' beneficiaries •. 

-End Foot:notes:'" -- 

Indeed, our jurisprudence has made the standard to be applied in cases of 
invidious discrimination turn on whether the discrimination is "intentional," or 
whether, by contrast, it merely has a discriminatory "effect." Washington v. 
Dav.is, 426 U. S. 229 (1976). Surely this distinction is at least as subtle, and 
at least ·as difficult to apply, see id., at 253-254. (concurring opinion), 
[*84] as the usually obvious distinction between a measure intended to benefit 
members of a particular minority race and a measure intended to burden a 
minority race. A state actor inclined to subvert the Constitution might easily 
hide bad intentions in the guise of unintended "effects"; but I should think it 
far more 'difficult to enact a law intending to preserve the majority's hegemony 
while casting it plausibly in the guise of affirmative action· for minorities. 

Nothing is inherently wrong with applying a single standard to fundamentally 
different situations, as long as that standard takes ~elevant differences into 
account. For example, if the Court in all equal protection cases were to insist 
that differential treatment be justified by relevant characteristics of the 
members of the favored and disfavored classes that provide a legitimate basis 
for disparate treatment, such a standard would treat dissimilar cases 
differently while still recognizing that there is, .after all, ·only one Equal 
Protection Clause. See Cleburne v. Cleburne Living Center, Ihc., 473 U. S. 432,

,f I ~ 

451-455'(1985) (STEVENS, J., concurring); San Antonio Independent School Dist. 
v. Rodriguez, 411 U. S. 1, 98-110 (1973) [*85] (Marshall, J., dissenting). 
Under such a standard, subsidies for disadvantag~d businesses may be 
constitutional though special taxes on such businesses would be invalid. But a 
single standard that purports to equate remedial preferences with invidious 
discrimination cannot be defemde'd in the name of "equal protection." 

Moreover, the Court may find that its new "consistency" approach to' 

race-based classifications is difficult to square with its insistence upon 

rigidly separate categories for discrimination against different classes of 

individuals. For example, as the law currently stands, the Court will apply 
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"intermediate scrutiny" to cases of invidi'ous gender discrimination and "strict 
scrutiny" to cases of invidious. race discrimination, whileappTying the same 
standard,for benign classifications as for invidious ones. If this remains the 
law, then today'slecture about "consistency" will produce the anomalous result 
that the' Government can more easily enact affirmative-action programs to remedy 
discrimination against women than it can enact affirmative-action programs to 
remedy discrimination against African Americans--even though the primary purpose 
of the Equal Protection Clause [*86] was to end discrimination against the 
former slaves. SeeAssociated General Contractors of Cal., Inc. v. SanFrancisco, 
813 F. 2d 922 (CA9 1987) (striking down racial preference under strict scru,tiny 
while upholding gender preference under intermediate scrutiny). When a court 
becomes preoccupied with abstract standards, it risks sacrificing common sense 
at the altar of ~ormal consistency. 

As a matter of .con~titutional and democratic principle, a decision by 
representatives of the,majority to discriminate against th~ members of a 
minority race is fundamentally different from those same representatives' 
decision to impose incidental costs on the maj'ority of their constituents in 
order ·to provide a benefit to a disadvantaged minority. n5. Inde.ed,as I have 
previously argued, the former is virtually always repugnant to the principles of 
a free and democratic society, whereas the latter is, in some circumstances, , 
entirely consistent with the ideal of equality. Wygant v. Jackson Board of Ed., 
476 U. S. 267, 316-317 (1986) (STEVENS, J., dissenting). n6 By insisting on a 
doctrinaire notion of "consistency" in the standard [*87] applicable to all 
race-based governmental actions, the Court obscures this essential dichotomy. 

- - - - - - - - - - - - - - - - - -Footnotes- 

n5 In his concurrence, JUSTICE THOMAS argues. that 'the most significant cost 
associated with an affirmative-action· program is its adverse stigmatic effect on 
its intended beneficiaries. Ante, at 2~3. Although I agree that· this cost may be 
more significant than many people realize, see Fullilove, 448 U. S., at 545 
(STEVENS, J., dissenting), I do not 'think. it, applies to the facts'of this cas.e. 
First, this is not an argument that petitioner'Adarand, a white-owned business, 
has standing to advance. No beneficiaries of the·specific program under attack 
today have challenged its constitutionality--perhaps because they do not find 
the prefere'nces stigmatizing, or perhaps, because' their ability to opt out of the 
program,provides them all the relief they'would need. Second, even, if the 
petitioner in this case were a minority-owned business chal.l;engingthe 
stigmatizing effect of·this program, I would not find JUSTICE THOMAS' extreme 
proposition--that there is a moral and constitutional equivalence, between an 
attempt to subjugate and an attempt to.redress the effects' of a caste system, 
ante, at 1--at all persuasive. It is one thing to questJ.on the wisdom of 
affirmative-action programs: there are many responsible arguments against them, 
including the one based upon stigma, th~t Congress might find persuaSive when it 
decides whether to enact or retain race-based preferences. It is another,thing 
altogether to equate the many well-meaning and intelligent lawmakers and their 
constituents--whether members of majority or minority races--who have supported 
affirmative action over the years, to segregationists and bigots. 

Finally, although JUSTICE THOMAS is more concerned about the potential 
effects of these programs than the intent of 'those who enacted them (a 
proposition at odds with this Court's jurisprudence, see Washington v. 'Davis, 
426 U. S. 229 (1976), but not without a strong element of common sense, see id., 
at 252-256 (STEVENS, J., concurring); id., at 256-270.(BRENNAN, J., 

http:questJ.on
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dissenting», I am not persuaded that the psychological damage brought on by 
affirmative action is as severe as that engendered by racial subordination. 
That, in any event, is a judgment the political branches can be trusted to make. 
In enacting affirmative action programs, a legislature intends to remove 
obstacles that have unfairly placed individuals of equal qualifications at a 
competitive disadvantage. See Fullilove, 448 U. S., at 521 (Marshall, J.', 
concurring in judgment). I do not believe such action, whether wise or 'unwise, 
deserves such an invidious label as "racial paternalism," ante, at 1 (opinion of 
THOMAS, J.). If the legislature is persuaded that its program is doing more harm 
than good to the individuals i.t'is designed to benefit, then we can expect the 
legislature to remedy the problem. Significantly, this is not true of a 
government action based on invidious discrimination~ [*88] 

n6 As I noted in Wygant: 

"There is •.• a critical difference between a decision to exclude a member 
of a minority race because of his or her skin color and a decision to include 
more members of the minority ina school faculty for that reason. 

"The exclusionary decision rests on the false premise that differences in 
race, or in the color of a person's skin, reflect real differences that are 
relevant to a person's right to share in the ,blessings of a free society. As 
noted, that premise is 'utterly irrational,' Cleburne v. Cleburne Living Center, 
473 U. S. 432, 452 (1985), and repugnant to the principles of a free and 
democratic society. Nevertheless, the fact that persons of different races do, 
indeed have differently colored skin, may give rise to a belief that there is 
some significant difference between such persons. The 'inclusion of minority 
teachers in the educational process inevitably tends to dispel that illusion 
whereas their exclusion could only tend to foster it. The inclusionary decision 
is con'sistent with the principle that 'all men are created equal; the 
exclusionary decision is at war with that principle. One decision accords with 
the Equal Protection Clause of the Fourteenth Amendment; the other does not. 
Thus, consideration of whether the consciousness of race is exclusionary or 
inclusionary plainly distinguishes the Board's valid purpose in this case from a 
race-conscious decision that would reinforce assumptions of inequality." 476 U. 
S., at 316-317 (ST~VENS, J., dissenting). ' 

- - - - - - - - - - '- - - - - - - End Footnotes- -' - - - -' - - - - - - - - - - 
[*89] 

III 

The Court's concept of "congruence" assumes that there is no significant 
difference between a decision by the Congress of the United States to adopt an 
affirmative-action program and such a decision by a State or a municipality. In 
my opinion that assumption is untenable. It ignores important practical and 
legal differences,between federal and state or local decisiqnmakers. 

These differences have been identified repeatedly and consistently both in 
opinions of the Court and in separate opinions authored by members of today's 
majority. Thus, in Metro Broadcasting, Inc. v. FCC, 497 U. S. 547 (1990), in 
which we upheld a federal program designed to foster racial diversity in 
broadcasting, we identified the special "institutional competence" of our 
National Legislature. Id., at 563.' "It is of overriding significance in these 
cases," we were careful to emphasize, "that the FCC's minority ownership 
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programs have been specificallyapproved--indeed, mandated--by Congress." Ibid. 
We recalled the several opinions in Fullilove that admonished this Court to 
"'approach our task with appropriate deference to the Congress,' [*90] a 
co-equal branch charged by the Constitution with the power to "provide for the. 
• . general Welfare of the United States" and "to enforce, by appropriate 
legislation," the equal 'protection ,guarantees of the Fourteenth'Amendment.' 
[Fullilove, 448 U. S.], at 472; see also'id., at 491; id., at 510, and 515-516, 
n. 14 (Powell, J., concurring): id.; at 517-520 (MARSHALL, J., concurring in 
judgment)." Id., at 563. We recalled that the opinions of Chief Justice Burger 
and Justice Powell in Fullilove had "explained that deference was appropriate in 
light 6f Congress' institutional competence as the National Legislature, as well 
as,Congress' powers under the Commerce Clause, the Spending Clause, and the, 
Civil War Amendments." Ibid. (citations and footnote omitted). 

The majority in Metro Broadcasting and the plurality ip. Fullilove were not 
alone in relying upon a critical distinction' between federal, and state programs-. 
In his separate opinion in Richmond v. J. "A. Croson Co., 488,U. S. 469, 520-524 
(1989), JUSTICE SCALIA discussed the basis for this distinction. He observed 
that "it is one thing to permit racially based [*91]. conduct by the Federal 
~vernment.;..-whose legislative powers concerning matters of race were explicitly 
enhanced'by the Fourteenth Amendment, see U.' S. Const., Arndt. ,14, @, 5--and quite 
another ,to permit it by the precise entities against whose, conduct in matt~rs of 
race that Amendment was specifically directed, see Arndt. 14, @ 1. tI 'Id., at 
521-522. Continuing, JUSTICE SCALIA explained why a "sound distinction ,between 
federal and state (or local) action based on race rests'not only upon the 
substance of the Civil War Amendments, but upon social reality and governmental 
theory." Id., at 522. ' 

"What the record shows, in.other words, is'that racial discrimination against 
any group finds a more ready expression at the state and local than at the 
federal level. To the ·children of the, Founding Fathers, this should come as no 

'surprise. An acute awareness of the heightened danger of oppression,from 
political factions in small, rather, than large, political units dates to the 
very beginning of our national history. See G. Wood, The Creation of the 
American Republic, 1776~1787, pp. 499-506 (1969). As James Madison observed in 
support [*92] of the proposed Constitution's ,.enhancement of national powers: 

"'The smaller the society, the fewer probably will be the distinct parties and 
interests composing it; the fewer the distinct parties and interests, the more 
frequently will a majority be found of the same party; and the smaller the 
number of individuals composing a majority, and the smaller the compass within 
which they are placed, the more easily will they concert and ,execute their plan 
of oppression. Extend the sphere and you take in a greater variety of parties 
and interests; you make it less probable that a majority of the whole will have 
a common motive to invade the rights of other citizens; or if such a common 
motive exists, it will be more difficul.t for all who feel it to discover their 
own strength and to act in unison with each other.' The Federalist No. 10, pp. 
,82-84 (C • Rossiter ed. 1961)." Id., at 523 (SCALIA, J., concurring' in judgment). 

In her plurality opinion in, Croson, JUSTICE O'CONNOR also emphasized the 

importance of this distinction·wp,en she responded to the City's argument that 

Fullilove was controlling. She wrote: 


"What appellant ignores is that Congress, [*93] unlike any State or 

poli~ical subdivision, has a specific constitutional mandate to enforce the 
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dictates of the Fourteenth Amendment. The power to 'enforce' may at times also 
include the power to define situations which Congress determines threaten 
principles of equality and to adopt ,prophylactic rules to deal with those 
situations. The Civil War Amendments themselves worked a dramatic change in the 
balance between congressional ,and state power over matters of race." 488 U. S., 
at 490 (plurality opinion of O'CONNOR, J., joined by REHNQUIST, C.J., and White, 
J .,) (citations omitted). 

An additional reason for giving greater deference to the National Legislature 
than to a local law-making body is that federal affirmative-action programs 
represent the will of our entire Nation's elected representatives, whereas a 
state or local program may have an impact on nonresident entities who played no 
part in the decision to enact it. Thus, in the state or local context, 
individuals who were unable to vote for the local representatives who enacted a 
race-conscious program may nonetheless feel the effects of that program. This 
difference recalls the goals of the Commerce [*94] Clause, U. S. Const., Art. 
I, @ 8, cl. 3, which permits Congress to legislate on certain matters of 
national importance while denying power to the States in this area for fear of 
undue impact upon out-of-state residents. See Southern Pacific Co. v. Arizona ex 
reI. Sullivan, 325 U. S. '761, 767-768, n. 2 (1945) ("To the extent that the 
burden of state regulation falls on interests outside the state, it is unlikely 
to be alleviated by the operation of those political restraints normally exerted 
when interests within the'state are affected"). 

Ironically, after all of the time, effort, and "paper this Court has expended 
in differentiating between federal and state affirmative action, the majority 
today virtually ignores the issue. See ante, at 28-29. It provides not a word of 
direct explanation for its sudden and enormous departure from the reasoning in 
past cases. Such silence, however, cannot erase the difference between Congress' 
institutional competence and constitutional authority to overcome historic 
racial subjugation and the States' lesser power to do so. 

Presumably, the majority is now satisfied that its theory of "congruence" 
between the [*95] substantive rights provided by the Fifth and Fourteenth 
Amendments disposes of the objection based upon divided constitutional powers. 
But it is one thing to say (as no one seems to dispute) that the Fifth Amendment 
encompasses a general guarantee of equal protection as broad, as that contained 
within the Fourteenth Amendment. It is another thing entirely to say that 
Congress' institutional competence and constitutional authority entitles it to 
no greater deference when it enacts a program designed to foster equality than 
the deference due a State legislature. n7 The latter is an extraordinary 
proposition; and, as the foregoing discussion demonstrates, our precedents have 
rejected it explicitly and repeatedly. n8 

- - - - - - - - -FootnOtes- - - - - - - - - - - - - 

n7 Despite the majority's reliance on Korematsu v. United States, 323 U., S. 
214 (1944), ante, at 12, that case does not stand for the proposition that 
federal remedial programs are subject to strict scrutiny. Instead, Korematsu 
specifies that "all legal restrictions which curtail the civil rights of a 
single racial group are immediately suspect." 323 U. S., at 216, quoted ante, at 
12 (emphasis added). The programs at issue in, this case (as in most' 

, affirmative-action cases) do not "curtail the civil rights of, a single racial 
group"; they benefit certain racial groups and impose an indirect burden on the 
majority. [*96] 
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n8 We have rejected this- proposition outside of, the affirmative-action' 
context' as w~ll·. In 'Hampton v. Mow Sun Wong,' 426 U. S.88, 100 (1976), we held: 

"The federal sovereign', like"the States, must govern impartially. The concept 
of equal justice under law is served by the Fifth Amendment's guarantee of due 
process, as well' as 'by the Equal Protection Clause of the Fourteenth Amendment. 
Although both Amendments ,require the same type of analysis, see Buckley v. 
Valeo, 424 U. S. 1,' 93 [(1976)], the Court of Appeals'correctly stated that the 
two protections are not always coextensive. Not oniy does the language of the, 
two Amendments differ, but more importantly, there may be overriding national 
interests which Justify selective federal legislation that would be unacceptable 
for an individual State. On the other hand, when, a federal rule is applicable to 
only a limited territory,; such,as the District of Columbia; or an insular 
possession, and when there is' rio special national interest i'nvolved, the Due. 

, Process' Clause has beenconS,trued as having the same significance as the Equal 
Protection Clause." . . 

- - -End Footnotes
[*97] 


Our opinion in Metro Broadqasting relied on several constitutional provisions 
to justify the greater deference we owe to Congress when it acts with respect to 
private individuals~ 497U. S., at 563. I:n the programs challenged in this. case, 
Congress has acted both with re~pect to private individuals and, aS'in 
Fullilove, with respec't to theStatesthemselves~,n9 When Congress does this, it 
draws its power directly froin @ 50f the Fourteenth ~Amendment. n10 Th,at ,section 
reads: "The Congress shall have:power to enforce,. by approp:r:iate legislation, 
the provisions of this' article,.," One of the "provisions of this, article" that 
Congress 'is thus empowered to ep.force reads: "No State shall make or enforce any 
law which· shall abridge the p~ivileges' or immunities of citizens of'the United 
States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the'. 
equal 'protection' of the laws. "U. S. Const., Amd.t,. 14, @ 1. The Fourteenth 
Amendment 'directly empowers Congress at the same time it expressly limits the . 
States. nIl This is .no .accident. It represents our Nation's consensus, [*98] 
achieved after hard experience throughout our sorry history of r?ce relations, 
that the Federal ,Government must be the primary defender of racial minorities 
against the States, some of which may be inclined to oppress such minorities. A 
rule of "congruence" that ignqres a purposeful "incongru-ity" so fundamental to 
our system of government' is unacceptable. ' ' 

- - ~ - -Footnotes

ri9Th~ 'funding for the preferences challenged in this case comes from the 
Surface Transportation and Uniform Relocation Assistance Act of 1987 (STURAA), 
101 Stat. '132, , in whi'ch Congress' has granted funds to the States in exchange for 
a commitment· to ,foster subcontracting by disadvantaged business enterprises, or 
"DBE's." STURAA'is al'so the source of funding, for DBE preferences in federal 
highway contracting~ Approximately 98% of STURAA's funding ,is' allocated to the 
States., Brief ,for Respondents 38, n. 34~ Moreover, 'under STURAA'States are 
empowered to certify businesses 'as' II disadv'antaged " , for purposes of receiving 
subcontracting pref~rences in both ,state and'federal·contracts. STURAA @ 
106(c){4~, ,101 Stat. 146.1' ....' , 

In this case, Adarand has, 'sued only the federal pfficials responsible for 
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implementing federal highway contracting policy; it has not directly challenged 
DBE preferences granted in state contracts funded by STURAA. It is not entirely 
clear, then, whether the majority's,lIcongruence" rationale would apply to 
federally regulated state contracts, which may conceivably be within the 
majority's view of'Congress' @ 5 authority even if the federal contracts are 
not. See Metro Broadcasting, 497 U. S., at 603-604 (O'CONNOR, J., dissenting). 
As I read the majority's opinion, however, it draws no distinctions between 
direct federal preferences and federal preferences achieved t~rough subsidies to 
States. The extent to which STURAA intertwines elements of direct federal 
regulations with elements of federal conditions on grants to the States would 
make such a distinction difficult to sustain. [*99] 

nlO Because Congress has acted with respect to the States in enacting STURAA, 
we need not revisit today the difficult question of @ 5's application to pure 
federal regulation of individuqls. ' 

nIl We have read @ 5 as a positive grant of authoiity to Congress, not just 
to punish violations, but also ,to define an:d'expand the scope of the Equal 
Protection Clause. Katzenbach v. Morgan, 384'U. S. 641 (1966). In Katzenbach, 
this meant that Congress under @ 5 could require the States to allow 
non-English-speaking citizens to vote, even if denying such citizens a vote 
would not have been an independent violation of @ 1. Id., at 648-651. Congress, 
then, can expand the coverage of @ 1 by exercising its power under @ 5 when it 
acts to foster equality. Congress has done 'just that here; it has decided that 
granting certain preferences to minorities best serves the goals of equal 
protection. ' 

- '- - - - - - - -End Footnotes- - - - - - - - - - - - - - 

In my judgment, the Court's novel doctrine of "congruence" is seriously 
misguided. Congressional deliberations about a matter as important as 
affirmative [*100].' action should be' accorded far greater deference than those 
of a State or municipality. 

IV 

The Court's concept of stare decisis treats some of the language we have used 
in explaining our decisions as though it were more important than our' actual 
holdings. In my opinion that treatment is 'incorrect. 

This is the third time in the Court's entire history that it has considered 
the constitutionality of a federal affirmative-action program. On each of the 
two prior occasions, the first in 1980, Fullilove v. Klutznick, 448 U. S. 448, 
and the second in 1990, Metro Broadcasting, Inc. v. FCC, 497 U. S. 547, the 
Court upheld the program. Today the Court explicitly overrules Metro 
Broadcasting (at least in part), ante, at 25-26, and undermines Fullilove by 
recasting the standard on which it rested and by calling even its holding into 
question, ante, at 34. By way of explanation, JUSTICE O'CONNOR advises the 
federal agencies and private parties that have made countless decisions in 
reliance on those cases that "we do not depart from the fabric of the law; we 
restore it." Ante, at 32. A skeptical observer [*101] might ask whether this 
pronouncement is a faithful application 6f the doctrine of stare decisis. n12 A 
brief comment on each of the two ailing Cases may provide the answer. 

- - - - - - - -- - - - - - - - - -Footnotes
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n12 Our skeptical observer might also notice that JUSTiCE O'CONNOR's 
explanation for departing from settled precedent is joined only by'JUSTICE 
KENNEDY. Ante, at 1. Three members of the majority thus provide no explanation 
whatsoever for their unwillingness to adhere to the doctrine of stare decisis. 

- - -End Footnotes-

In the Court's v1ew, our decision in Metro Broadcasting was inconsistent with 
the rule announced in Richmond v. J. A. Croson Co., 488 U. S. 469 (1989). Ante, 
at 23-24. But two decisive distinctions separate those two cases. First, Metro 
Broadcasting involved a federal program, whereas Croson involved a city',' , 
ordinance. Metro Broadcasting thus drew primary ,support from Fullilove, which 
predated Croson and which Croson distinguished on the grounds of the 
federal-state dichotomy [*102] that the majority today discredits~ Although 
memgers of today's majority trumpeted the importance of that distinction in 
Croson, they now reject it in the name of "congruence." It is therefore quite 
wrong for the Court to suggest today that overruling Metro Broadcasting merely 
restores the status quo ante, for the law at the time of that decision was 
entirely open to the result the Court reached. Today's decision is an 
unjustified departure from settled law. 

Second, Metro Broadcasting's holding rested on more than its application of 
"intermediate scrutiny." Indeed, I have always believed that, labels 
notwithstanding, the FCC prog~am we upheld in that case would have satisfied any 
of our various standards in affirmative-action cases--inc1uding the one the 
majority fashions today. What truly dist'inguishes Metro Broadcasting from' our 
other affirmative-action precedents is the distinctive goal of the federal 
program in that case. Instead of merely seeking to remedy past discrimination~ 
the FCC program was intended to achieve future benefits in the form of broadcast 
diversity. Reliance on race as a legitimate means· of achieving diversity was 
first endorsed by Justice [*103] Powell in Regents of Univ. of California v. 
Bakke, 438 U. S. 265,311-319 (1978). Later, in Wygant v. ,Jackson Board of Ed., 
476 U. S. 267 (1986), I also argued that race is not always irrelevant to 
governmental decisionmaking, see id., at 314-315 (STEVENS, J., dissenting); in 
response, JUSTICE O'CONNOR correctly noted that, although the School Board had 
relied on an interest in providing black teachers to serve 'as role models for 
black students, that interest "should not be confused with the very different 
goal of promoting racial, diversity among t~e facu1ty.",Id., at 288, n. She then 
added that, because the school board had not relied on an interest in diversity, 
it was not "necessary to discuss the magnitude of that interest or its 
applicability in this case." Ibid. 

Thus, prior to Metro Broadcasting, the interest in diversity had been 
mentioned in a few opinions, but it is perfectly clear that the Court had not 
yet decided whether that interest had sufficient magnitude to justify a racial, 
classification. Metro Broadcasting, of course, answered [*104] that question 
in the affirmative. The majority today overrules Metro Broadcasting only insofar 
as it is "inconsistent with [the] holding" that strict scrutiny applies t6 , 
"benign" racial classifications promulgated by the Federal Government. Ante, at 
26. The proposition that fostering diversity may provide a sufficient interest 
to justify such a program is not inconsistent with the Court's holding 
today--indeed, the question is not remotely presented in this case--and I ,do not 
take the Court's opinion to diminish that aspect of our decision in Metro 
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Broadcasting. 

The Court's suggestion that it may be necessary in the future to overrule 
Fullilove in order to restore the fabric of the law, ante, at 34, is even more 
disingenuous than its treatment of Metro Broadcasting. For the Court endorses 
the "strict scrutiny" standard that Justice Powell applied in'Bakke, see ante, 
at. 22-23, and acknowledges that he 'applied that standard in Fullilove as. well, 
ante, at 16-17. Moreover, Chief Justice Burger also expressly concluded that the 
program we considereq in Fullilove was valid under any of .the'tests articulated 
in Bakke, which of course included [*105] Justice. Powel~'s. 448 U.S., at 
492. The Court thus adopts 'a standard applied in Fullilove at the saine time it 
questions that case's continued vitality and accuses it of departing from prior, 
law. I continue to believe that the Fullilove case was incorr~ctly decided" see 
'~d., at 532-554 (STEVENS, J., dissenting), but neither my di~sent nor that filed 
by Justice, Stewart, id., at 522-532, contained any suggestion that the issue the 
Court was resolving had been decided before.nl3 As was true of'Metro 

. Broadcasting, the Court in Fullilove decided an important, novel, and difficult 
question. Providing a different answer to a similar question today cannot fairly 
be characterized as merely -"restoring" previously settled law. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - .- - - 

n13 Of course, Justice Stewart believed that his view, disapproving of 'racial 
classifications of any kind, was consistent with,this Court's precedents. See 
ante, at 33, citing 448 U. S., at' 523-526. But he did not claim that the 
question whether the Federal Government CQuld engage in race-conscious 
affirmative action had been decided before Fullilove. The fact that a justice 
dissents from an opinion means that he disagrees with the result; it does not 
usually mean that he believes the decision so departs from'the fabric of the law 
that its reasoning ought to be repudiated at the next opportunity. Much less . 
does a dissent bind or authorize ,a later majority to reject a precedent with 
which it disagrees. 

- -End Footnotes
[*106] 


V 

The Court's holding in Fullilove surely governs the result in this case. The 
Public Works Employment Act of 1977 (1977 Act), 91 Stat. 116, which this Court 
upheld in Fullilove, is. different in several critical respects from the port'ions 
of the Small Business Act (SBA), 72 Stat. 384, as amended, 15U. S.,C. @. 631 et· 
seq., and the Surface Transportation and Uniform Relocatiori Assistance Act of 
1987 (STURAA), 101 Stat. 132~ challenged in this case. Each of those differences 
makes the current program designed to provide assistance to' disadvantaged 
business enterprises (DBE's) 'significantly less objectionable than the 1977 
categorical grant of $ 400 million in exchange for a 10% set-aside in public' 
contracts to "a class of investors defined solely by racial characteristics." 
Fullilove, 448 U. S., at 532 (STEVENS, J., dissenting). In no meaningful respect 
is the current scheme more objectionable than the 1977 Act. Thus, if the 1977 
Act was constitutional, then so must be the SBA and STURAA. Indeed, even if my 
dissenting views in Fullilove had prevailed, this program would be valid. 

Unlike the 1977 Act, [*107] the present statutory scheme does not make 

race the sole criterion of eligibility for participation in the program. Race 
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does give rise to a rebuttable presumption of social disadvantage which, at 
least under STURAA, n14'gives rise toa second rebuttable ,presumption of 
economic disadvantage. 49 CFR @ 23.62 (-1994). But a small business may qualify 
as a DBE, by showing that it is ,both socially and economically disadvantaged, 
even if it receives neither of these presumptions. 13 CFR @@ 124.105(c), 124.106 
(1995); 48 CFR @19.703 (1994); 49 CFRpt. 23, subpt. D., Appendixes A and C 
(1994). Thus, the current preference is more inclusive than the 1977 Act because 
it does not .make race a necessary qualification. 

- - - - - - - - - - - - - - - - - -Footnotes-- - - -- 

n14 STURAA accords a rebuttable presumption of both social and economic 
disadvantage to members of racial minority groups. '49 CFR @ 23.62 (1994). In 
contrast, @ 8(a) of the SBA accords a presumption only of social disadvantage, 
13 CFR @ 124.105(b) (1995); the applicant has the burden of demonstrating 
economic disadvantage, id., @ 124.106. Finally, @ 8(d) of the SBA accords at 
least a presumption of social disadvantage, but it is ambiguous as'towhether 
economic disadvantage is presumed or must be shown. See 15 U. S. C. @ 637(d)(3) 
(1988 ed. and Supp. V); 13 CFR @ 124.601 (1995). 

- - - - -End Footnotes- 
[*108] 


More importantly, race is not a sufficient qualification. Whereas a 
millionaire with a long history of financial successes, who was a member of 
numerous social clubs and trade associations, would have qualified for a 
preference under the 1977 Act merely because he was an Asian American or an 
African American, see Fullilove, 448 U. S., at 537-538, 540, 543-544, and n. 16, 
546 (STEVENS, J., dissenting), neither the SBA nor STURAA creates any such 
anomaly. The DBE program excludes members of minority races who are not, in 
fact, socially or economically disadvantaged. n15 13 CFR @ 124.106(a)(ii) 
(1995); 49 CFR @ 23.69 (1994). The presumption of social disadvantage reflects 
the unfortunate fact that irrational racial prejudice--along with its lingering 
effects--still survives. n16 The presumption of economic disadvantage embodies a 
recognition that success in the private sector of the economy is often 
attributable, in part, ,to social skills and relationships. Unlike the 1977 
set-asides, the current preference is designed to overcome the social and 
economic disadvantages that are often associated with racial characterist,ics. 
if, in a particular case, these [*109] disadvantages are not present, the 
presumptions can be rebutted. 13 CFR @@ 124.601-124.610 (1995).; 49 CFR @ 23.69 
(1994). The program is thus designed to allow race to play a part in the 
decisional process only when there is a meaningful basis' for assuming its 
relevance. In this connection, I think it is particularly significant that the 
current program targets the negotiation of subcontracts between private firms. 
The 1977 Act applied entirely to the award of public contracts, an area of the 
economy in which social relationships should be irrelevant and in which proper 
supervision of government contracting officers should preclude any 
discrimination against particular bidders o~ account of their race. In this 
case, in contrast, the program seeks to overcome barriers of prejudice between 
private parties--specifically, between general contractors and subcontractors . 

. The SBAand STURAA embody Congress' recognition that,such barriers may actua~ly 
handicap minority firms seeking business· as subcontractors from established 
leaders in the industry that have a history of doing business with their golfing 
partners. Indeed, minority subcontractors may face more obstacles than direct, 
intentional [*110] ~acial prejudice: they may face particular barriers 
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simply because they are more likely to be new in the business and less likely to 
know others in th~ business. Given such difficulties, Congress could reasonably 
find "that a minority subcontractor is less likely to receive favors from the 
entrenched businesspersons who award subcontracts only to "people with whom--or 
with whose" friends--they have an existing relationship. This program, then, if 
in part a remedy for past discrimination, is most importantly a forward-looking" 
response to practical problem~ faced by minority subcontractors. "" 

- - - - - -"- - - - - - - ~ - - ~ ~Footnotes- - - - - - - - - .
n15 The Government apparently takes this exclusion seriously~ See Autek 

Systems Corp. v. United States, 835F.,Supp. 13 (DC 1993) (upholding Small 
Business Administration decision" that minority business owner's personal income 
disqualified him from DBE status under @ 8(a) program), aff'd, 43 F. 3d 712 
(CADC 1994). 

,n16 "The unhappy persistence of botJ:l the practice and the lingering effects 
of racial discrimination against minority groups in this country is an 
unfortunate reality, and government is not disqualified from, acting in response 
to it. Ante, at 35. 'II 

"Our findings clearly state that groups such as black Americans, Hispanic 

Americans, and NatiYe Americans, have been and continue to be discrimin"ated 

against and that this discrimination has led to the social disadvantagement of 

persons identified by society as members of those groups." 124 Congo Rec. 34097 

(1978) , 


- - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[*111] 

The current program contains another forward-looking component that the 1977 
set-asides did not share. Section 8(a) of theSBA provides for periodic review 
of the status of .D8E's,"15 U. s. C.'@637(a)(B)-(C) (1988 ed., Supp. V); 13 CFR 
@ 124.602 (a) (1995), "n17 and DBE status can be challenged by a competitor', at any 
time under any of the routes to certification." 13 CFR @ 124.603 (1995); 49,CFR @ 
23.6~ ,(1994). Such review prevents ineligible firms from taking part in the " 
program solely because of their minority ownerShip, even when those firms were 
once disadvantaged "but have since become successful. The emphasis on review also 
indicates the Administration's anticipation that after their presumed 
disadvantages have been, overcome, firms will "graduate" into a status in which 
they will be able to compete for business, including prime contracts, on an 
equal basis. 13CFR @'124.208 (1995). As with other phases of the statutory 
policy of encouraging~he formation and growth of small :business enterprises, 
this program is intended to facilitate entry and increa'se" competition in the 
free market. 

- ..- - - - - - - - - -Footnotes- - - - - - -- 

n17 The Department of Transportation strongly urges' States" to institute 

p'eriodic review of businesses certified as DBE's under STURAA, 49 CFR pt. 23, 

subpt. D, App. A (1994)~ but it does not- mandate such review. The Government 


,points us to no provisions for review of @ 8(d) certification, although such 
review may be derivative for those businesses that receive @ 8(d) certification 
as a result of @ 8(a) or STURAA certification. 

mailto:C.'@637(a)(B)-(C
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- - - - - - - - - - - - - - - - -End Footnotes- - - 
[*112] 

Significantly, the current program, unlike the 1977 set-aside; does not 
establish any requirement--numerical or otherwise--that a general contractor 
must hire DBE subcontractors. The program we upheld in' Fullilove required that 
10% of the federal grant for every federally funded project be expended on 
minority business enterprises. In contrast, the current program contains no 
quota. Although it provides monetary incentives to general contractors to hire 
DBE subcontractors, it does not require them to hire DBE's, and they do not lose 
their contracts if they fail to do so. The importance of this incentive to 
general contractors (who always seek to offer the lowest bid) should not be 
unqerestimated; but the preference here is far less rigid, and thus more 
narrowly tailored, than the 1977 Act. Cf. Bakke, 438 U. S., at 319-320 (opinion 
of Powell, J.) (distinguishing between numerical set-asides and consideration of 
race as a factor). 

Finally, the record shows a dramatic contrast between the sparse 
deliberations that preceded the 1977 Act, see Fullilove, 448 U. S., at 549-550 
(STEVENS, J., dissenting), and the extensive' hearings conducted in several 
[*113] Congresses before the current program was developed. n18 However we 
might evaluate the benefits and costs--both fiscal and social--of this or any 
other affirmative-action program, our obligation to give deference to Congress' 
policy'choices is much more demanding 'in this ,case than it was in Fullilove. If 
the 1977 program of race-based set-asides satisfied the strict scrutiny dictated 
by Justice Powell's vision of the Constitution--a vision the Court expressly 
endorses today--it must follow as night foilows the day that the Court of 
Appeals' judgment upholding this more carefully crafted program should be 
affirmed. 

- - - - - - - - - - - - - - - - - -Footnotes~ - - - - - - - - - - - - - - - - 

n18 The Government points us to the following ,legislative history: 

H. R. 5612, To amend the Small Business Act to Extend the current SBA 8(a) Pilot 
Program: Hearing on H. R. 5612 before the Senate Select Committee on Small 
Business, 96th Cong., ,2d Sess. (1980.); Small and Minority Business in the Decade 
of the 1980's (Part 1): Hearings before the ,House Committee on Small Business, 
97th Cong., 1st Sess. (1981); Minority Business and Its Contribution to the U. 
S. Economy: Hearing Before the Senate Committee on Small Business, 97th Cong., 
2d Sess. (1982); Federal Contracting Opportunities for Minority and Women-Owned 
Businesses--An Examinati'on of the 8(d) Subcontracting Program: Hearings before 
the Senate Committee on Small Business, 98th Cong., 1st Sess. (1983); Women 
Entrepreneurs--Their Success and Problems: Hearing before the Senate Committee 

. on Small Business, 98th Cong., 2d Sess. (1984); State of Hispanic Small Business 
in America: Hearing Before the Subcommittee on SBA and SBIC Authority, Minority 
Enterprise, and General Small Business Problems of the House Committee on Small 
Business, ' 99th Cong.', 1st Sess. (1985) ; Minority Enterprise and General Small 

, Business Problems: Hearing before the Subcommittee on SBA and SBIC Authority, 
Minority Enterprise, and General Small Business Problems of the House Committee 
on Small Business, 99th Cong'., 2d Sess. (1986); Disadvantaged Business 
Set-Asides in Transportation Construction Projects: Hearings before the 
Subcommittee on Procurement, Innovation, and Minority Enterprise Development of 
the House Committee on Small Business, 100th Cong., 2d Sess. (1988); Barriers to 
Full Minority ,Participation in Federally Funded Highway Construction Projects: 
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Hearing Before a Subcommittee of the House Committee on Government Operations, 
100th Cong., 2d Sess. (1988); Surety Bonds and Minority Contractors: Hearing 
before the Subcommittee on Commerce, Consumer Protection, and Competitiveness of 
the House Committee on Energy and Commerce, 100th Cong., 2d Sess. (1988); Small 
Business Problems: Hearings before the House Committee on Small Business, 100th 
Cong., 1st Sess. (1987). See Brief for Respondents 9-10, n. 9. 

- - - - - - - - - - - ~ -Erid' Footrlotes- - - - - - 
[*114] 

VI 

My skeptical scrutiny of the Court '.s opJ.nJ.on leaves me in ·dissent. The 
majority's concept of "consistency" ignores a difference, fundamental to the 
idea of equal protection, between oppression and assistance. The majority's 
concept of "congruence" ignores a difference, fundamental to our const.j.tutiona1 
system, between the Federal Government and the States. And the majority's 
concept of stare decisis ignores the force of binding precedent. I would affirm 
the judgment of the Court of Appeals.' 

- JUSTICE SOUTER,' _with whom JUSTICE GINSBURG and, JUSTICE BREYER join, 
dissenting. . 

As this case worked its way through the-federal courts prior to the grant of 
certiorari that brought it here, petitioner Adarand Constructors, Inc. was 
understood to have raised only one si'gnificant claim:' that before a federal 
agency may exceed the goals adopted byCon:gress in implementing a rac'e-based 
remedial program, the Fifth and Fourteenth Amendments require the agency to make 
specific findings of discrimination, as under Richmond v. J. A. Croson Co •. , 488 
U. S. 469' (1989), sufficient to justify surpassing the congressional objective. 
See 16F. 3d 1537, 1544 (CA10 1994) [*115] ("The gravamen of Adarand's 
argument is that the CFLHD must make particularized findi~gs of past 
discrimination to justify its race-conscious SCC program under Croson because 
the precise goals of the challenged SCC program were fashioned and specified by 
an agency and not by Congre'ss"); Adarand Constructors, Inc. v. Skinner, 790 F. 
Supp. 240, 242 (Colo. 1992) ("Plaintiff's motion for summary judgment seeks a 
declaratory judgment and permanent injunction against the DOT, the FHA and the 
CFLHD until specific findings of discrimination are made by the ,defendants as 
allegedly required by City of Richmond v. Croson"); cf. Complaint P28, App. 20 
(federal regulations violate the Fourteenth and Fifteenth Amendments by 
requiring "the use of racial and gender preferences .in ·the award of federally 
financed-highway construction contracts;.without any findings of past 
discrimination in the award. of such contracts"). 

Although the petition for certiorari added an antecedent question challenging 
the use, under the Fifth and Fourteenth. Amendments, of. any standard below strict 
scrutiny to judge the constitutionality of the statutes under which the 
respondents [*116] acted, 'I would not have entertained that question in this 
case. The statutory scheme must be treated as ponstitutional if Fullilove v. 
K1utznick,448 U. S. 448 (1980), is.app1ied, and petitioners did not identify 
any of the factual premises on which .Fu11i1ove rested as having disappeared 
since that case was decided. - 

As the Court's opinion explains in detail, the scheme in question provides' 
financial incentives to general contractors to hire subcontractors who have 

http:opJ.nJ.on
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been certified as disadvantaged business.enterprises on the basis of certain 
race-based presumptions. See generally ante, at 3-6. These statutes (or the 
originals, of which the current ones are reenactments) have previously been 
justified as providing remedies for the continuing effects of past 
discrimination, . see, e. g., Fullilove, supra, ,at 465-466 (citing legislative 
history describing SBA @ 8(a) as remedial); S. Rep. No. 100-4, p. 11 (1987) 
(Committee Report stating that DBE provision of STURAA was '~necessary to remedy 
the discrimination faced by socially and economically disadvantaged persons"), 
and the Government has so defended them in this case, Brief for Respondents 
[*117] 33. Since petitioner has not claimed the obsolescence of any particular 
fact on. which the Fullilove Court upheld the statute, no issue has come up to us 
that might be resolved in a way that would render Fullilove inapposite. See, 
e.g., 16 F. 3d, at 1544 ("Adarand has stipulated that section 502 of the Small 
Business Act • • . satisfies the evidentiary requirements of Fullilove") i. 
Memorandum of Points and Authorities in Support of Plaintiff's Motion for 
Summary Judgment in No. 90-C-14l3 (D. Colo.), p. 12 (Fullilove is not applicable 
to the case at bar because "first .and foremost, Fullilove stands for only one 
proposition relevant here: the ability of the U.S. Congress, under certain 
limited circumstances, to adopt a race-based remedy"); 

In these circumstances, I agree with JUSTICE STEVENS's conclusion that stare 
decisis compels the application of Fullilove. Although Fullilove did not reflect 
doctrinal consistency, its several opinions produc~d a re~ult on shared grounds 
that petitioner does not attack: that discrimination in the construction 
industry had been subject to government acquiescence, with effects that rem~in 
and [*118] that may be addressed by some preferential treatment falling 
within the congressional power under @ 5 of the Fourteenth Amendment. nl 
Fullilove, 448 U. S., at 477-478 (opinion of Burger, C. J.); id., at 503 
(Powell, J., concurring); id., at 520-521 (Mar~hall, J., concurring in 
judgment). Once Fullilove is ·applied, as JUSTICE STEVENS points out, it follows 
that the statutes in question here (which are substantially better tailored to 
the harm being remedied than the statute endorsed in Fullilove, see ante, at 
19-25 (STEVENS', J., dissenting» pass muster under Fifth Amendment due process 

. and Fourteenth Amendment equal protection. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - 

nl If the statutes are within the @ 5 power, they are just as enforceable 
when the national government makes a construction contract directly as when it 
funnels construction money through the states. In any event, as JUSTICE STEVENS 
has noted, see ante, at 11, n. 5, 12, n. 6, it is not clear whether the current 
challenge implicates only Fifth Amendment due process or Fourteenth Amendment 
equal protection as well. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[*119] 

The Court today, however, does not reach the application of Fullilove to the 
facts of this case, and on remand' it will be incumbent on the Government and 
petitioner to address anew the facts upon which statutes like these must be 
judged on the Government's remedial theory of justification: facts about the 
current effects of past discrimination, the necessity for a preferential remedy, 
and the suitability of this particular preferential scheme. Petitioner could, of 
course, have raised all of these issues under the standard employed by the 
Fullilove plurality, and without now trying to read the current congressional 
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evidentiary record that may bear on resolving these issues I have to recognize 
the possibility that proof of changed facts might have rendered Fullilove's 
conclusion obsolete as judged under the Fullilove plurality's own standard. Be 
that as it may, it seems fair to ask·whether the statutes will meet a different 
fate from what Fullilove would have decreed. The answer is, quite probably not, 
though of course there will be some interpretive forks in the road before the 
significance of strict scrutiny for congressional remedial statutes becomes 
entirely [*120] clear. . 

The result in Fullilove was controlled by the plurality for whom Chief 
Justice Burger spoke in announcing the judgment. Although his opinion did not 
adopt any label for the standard it applied, and although it was later seen as 
9alling for less than strict scrutiny, Metro Broadcast'ing , Inc. v • FCC, 497 U. 
S. 547, 564 (1990), none other than Justice Powell joined the plurality opinion 
as comporting with his own view that a strict· ·scrutiny standard should be 
applied to ~ll injurious race-based classifications. Fullilove, supra, at 
495-496 (Powell, J., .concurring) ("AIthough I would place greater emphasis than 
THE CHIEF JUSTICE on ·the need to articulate judicial standards of review in 
conventional terms, I view his opinion announcing the judgment as substantially 
in accord with my views"). Chief Justice Burger's noncategorical approach is 
probably best seen not as more lenient than strict.scrutiny but as reflecting 
his conviction that the treble-tiered scrutiny structure merely embroidered on a 
single standard of reasonableness whenever an equal protection challenge 
required a balancing of justification against probable harm. See Cleburne v. 
Cleburne Living Center, Inc., 473 U. S. 432, 451 (1985) [*121] (STEVENS, J., 
concurring, joined by Burger, C. J.).. Indeed, the Court's very recognition today 
that strict scrutiny can be compatible with the survival of a classification so 
reviewed demonstrates that our concepts of equal protection enjoy a greater· 
elasticity than the.standard categories might suggest. See ante, at 35' ("we wish 
to dispel the notion that strict scrutiny is 'strict in theory, but fatal in 
fact.' Fullilove, supra, at 519 (Marshall, J., concurring in judgment)"); see 
also Missouri v. Jenkins, post, at (O'CONNOR, J., concurring) (slip op., at 
11) ("But it is .not true that strict scrutiny is 'strict in theory, but fatal in 
fact' " ). 

In assessing the degree to which today's holding portends a departure from. 
past practice, it is also worth noting that nothing in today's opinion implies 
any view of Congress's @ 5 power and the deference due its exercise that differs 
from the views expressed by the Fullilove plurality. The Court simply·hotes the 
observation in Croson "that the Court's 'treatment of an exercise of 
congressional power in Fullilove cannot be dispositive here,' because Croson's 
facts did not implicate Congress'broad [*122] power under @ 5 of the 
Fourteenth Amendment," ante, at .20, 'and explains that there is disagreement 
among today's majority about the extent of the @ 5' power, ante, at 28-29. There 
is therefore no reason to treat the opinion as' affecting one way or another the 
views'of @ 5 power, 'described as "broad," ante, at 20, "unique," Fullilove, 
supra, at 500 (Powell, J .• , concurring), aI)d "unlike· [that of] any state or 
political subdivision," croson, 488 U. S., at 490 (opinion of O'CONNOR, J.). See 
also .Jenkins, post, at (O'CONNOR, J., coricurring) (slip op., at 11) 
("Congress . • . enjoys '''discretion in determining whether and what legislati'on 
is needed to secure the guarantees of the.. Fourteenth Amendment,'" Crosc;>n, 488 U. 
S., at 490 (quoting Katzenbach v. Morgan, 384U. S., at 65L)"). Thus, today's 
decision should leave@ 5 exactly where it is as the source of an interest of 
the national government sufficiently important to .satisfythe corresponding 
requirement of the strict scrutiny test .. 
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Finally, I should say that I do not understand that today's decision will 
necessarily [*123] have any effect on the resolution of an issue that was 
just as pertinent under Fullilove's unlabeled standard as it is under the 
standard of, strict scrutiny now adopted b'y the Court. The Court has long 
accepted the view tha,t constitutional authority to remedy past discrimination is 
not limited to the power to forbid its continuation, but extends to eliminating 
those effects that would otherwise persist and skew the operation of public 
systems even in the absence of current intent to practice any discrimination. 
See Albemarle Paper Co. v. Moody, 422 U. S. 405, 418 (1975) ("Where racial 
discrimination is concerned, 'the [district] court has not merely the power but 
the duty to render a decree which will so far as possible eliminate the 
discriminatory effects of the past as well as bar like discrimination in the 
future, I") quoting Louisiana v. United States; 380 U. S. 145, 154 (1965). This 
is so whether the remedial authority is exercised by a court, see ibid.; Green 
v. School Board of New Kent County, 391 U. S. 430, 431' (1968), the Congress, see 
Fullilove, 448 U. S., at 502 [*124] (Powell, J., concurring), or some other 
legislature, see Croson, supra, at 491-492 (opinion of O'CONNOR, J.). Indeed, a 
majority of the Court today reiterates that there are circumstances in which 
Government may, consistently with the Constitution, adopt programs aimed at 
remedying the effects of past invidious discrimination. See, e.g., ante, at , 

(opinion of O'CONNOR, J.) (slip op., at 26-27, 35); id., at (STEVENS, J., 
with whom GINSBURG, J ••, joins, dissenting) (slip op., at 2 ri id.; at , 
(GINSBURG, J., with whom BREYER, J. joins, dissenting) (slip op. at 3, 6); 
Jenkins, post, at (O'CONNOR,J., qoncurring) (slip op. at 11) (noting the 
critical difference "between unconstitutional discrimination and narrowly 
t~ilored remedial programs that legislatures may enact to further the compelling 
governmental interest in redressing the effects of past discrimination"). 

When the extirpation of lingering discriminatory effects is thought to 
require a catch-up mechanism, like t~e racially preferential inducement under 
the statutes considered here, the result may be that some members of the 
historically favored race are hurt by that remedial mechanism, [*125] 
however innocent they may be of any personal responsibility for any 
discriminatory conduct. ,When this price is considered reasonable, it is in part 
because it is a price to be paid only temporarily; if the justification for the 
preference is eliminating ,the effects of a past practice,the assumption is that 
the effects will tQemselves recede into the past, becoming attenuated and 
finally disappearing. Thus, Justice Powell ':Irote in his concurring opinion in 
Fullilove that the "temporary nature ,of this remedy ensures that a 
race-conscious program will not last longer than the discriminatory effects it 
is designed to eliminate." 448 U. S., at 513; ante, at 37 (opinion of the . 
Court) • 

Surely the transition from the Fullilove, plurality view (in which Justice' 
Powell joined) to today's strict scrutiny (which will 'presumably be applied as 
Justice Powell employed it) does not signal a change in the standard by which 
the burden of a remedial racial preference is to be judged as reasonable or not 
at' any given time. If in the District Court Adarand had chosen to press a 
challenge to the reasonableness of the burden of these statutes, n2 more than a 
decade [*126] after Fullilove had examined such a'burden, I doubt that the 

, claim would have fared any differently from the way it. will now be treated, on 
remand from this Court. ' 

-Footnotes- - - - 
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n2 I say "press a challenge," becau~e petitioner's Memorandum in Support of 
Summary Judgment did include an argument challenging the reasonableriess of 'the 
duration of the statutory scheme; but the durationa1 claim was not, so far as I 
am aware, stated elsewhere, and, in any event, was not the gravamen of the 
complaint. , ' 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 

JUSTICE GINSBURG, with whom JUSTICE BREYER joins, dissenting. 

For the reasons stated by JUSTICE SOUTER, and in view' of the attention the 
political branches are currently giving the matter of affirmative action, I see 
no compelling cause for the intervention the Court has made in this ca$e. I 
further agree with JUSTICE STEVENS that, in this area, large deference is owed 
by the Judiciary to "Congress' institutional compe:tence and constitutional 
authority to overcome historic:::: racial subjugation." Ante, at 12-13 (STEVENS, J., 
dissenting); [*127] see id., at 14~15. n1 I write separately to underscore 
not the differences the several opinions in this case display, but the 
considerable ,field of agreemept--the, common understandings and 
concerns--revealed in opinions that together'speak for a majority of the Court. 

- - - - - - - - - - -' -, - - - - - -Footnotes- 

n1 On congressional authority to enforce the equal protection principle, see, 
e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U. S. 241, 286 (1964) 
(Douglas, J., concurring) (recognizing Congress' authority, under @ 5 of the 
Fourteenth Amendment, to "put an end to all obstructionist strategies and all.ow 
every person--whatever his race, creed, 'or color--to patronize all places of 
public accommodation without discrimination whether he travels interstate or 
intrastate."); id., at 291, 293 (Goldberg, J., concurring) ("primary purpose of 
the Civil Rights ,Act of 1964 .' •• is the vindication of human dignity"; 
"Congress clearly had authority under both @ 5 of the Fourteenth Amendment and 
the Commerce Clause" to enact the law); G. Gunther, Constitutiona·l Law 147-151 
( 12th ed. 1991). 

- - - - - - - - - - - - - - - - -End Footnotes - - - - - - - -
[*128] 

I 

The statutes and regulations at ~ssue, as the Court indicates, were adopted 
by the political branches in response to an "unfortunate reality": "the unhappy 
persistence of both the practice and the linge~ing effects of racial 
discrimination against m:i,.nority groups in this country." Ante, at 35 (lead 
opinion). The United States suffers from those lingering effects because, for 
most of our Nation's history, the idea that "we are just one race," ante, at 2 
(SCALIA, J., concurring in 'part and concurring. in judgment), was no't embraced. 
For generations, our lawmakers and judges were unprepared to say that there is 
in this land no superi.or race, no race inferior to any other. In Plessy v. 
Ferguson, 163 U. S. 537 (1896), not only did this Court endorse the oppressive 
practice of race segregation, but even Justice Harlan, the advocat~ of a 
"color-blind" Constitution, stated: 

"The white race deems itself to be the dominant race in this country. And so it 
is, in prestige, in achievements~ in education, in wealth and in power. So, I 
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doubt not, it will continue to be for all time, if it remains true to its great 
heritage and holds fast to the principles [*129] 'of constitutional liberty." 
Id., at 559 (Harlan, J., dissenting). 

Not until Loving v. Virginia, 388 U. S. 'I (1967), which held unconstitutional 
Virginia's ban on interracial marriages, could one say with security that the 
Constitution and this Court would, abide no measure "designed to maintain White 
Supremacy." Id., at 11. n2 

- - - -Footnotes

n2 The Court, in 1955 and 1956, refused to rule on the constitutionality of 
antimiscegenation laws; it twice declined to accept appeals from the decree on 
which the Virginia Supreme 'Court of Appeals relied in Loving. See Nairn v. Nairn, 
197 Va. 80, 87 S. E. 2d 749, vacated and remanded, 350 U. S. 891 (1955), 
reinstated and aff'd, 197 Va. 734~ 90 S. E. 2d 849, app. dism'd, 350 U. S. 985 
(1956). Nairn expressed the state court's view of the legislative purpose served 
by the Virginia 'law: "to preserve the racial integrity of [Virginia's] 
citizens"; to prevent "the corruption of blood," "a mongrel breed of citizens," 
and "the obliteration of racial pride'." 197 Va., at 90, 87 S. E. 2d, at 756. 

- - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[*130] 

The divisions in this difficult case should' not obscure the Court's 
recognition of the persistence of racial inequality and a majority's 
acknowledgement of Congress' authority to act affirmatively, not only to end 
discrimination, but, also to counteract discrimination's lingering effects. Ante, 
at 35 (lead opinion); see also ante, 'at 6 (SOUTER, J., dissenting). Those 
effects, reflective of a system of racial caste only recently ended, are evident 
in our workplaces, markets, and neighborhoods. Job applicants with identical 
resumes, qualifications, and interview styles still experience different 
receptions, depending on their race. n3 White and African-American consumers 
still encounter different deals~ n4 People of color looking for housing still 
face discriminatory treatment by landlords, real estate agents, and mortgage 
lenders. n5 Minority entrepreneurs sometimes fail to gain contracts though they 
are the low bidders, and they are sometimes refused work even after winning 
contraqts. n6 Bias both conscious and unconscious, reflecting traditional and 
unexamined habits of thought, n7 keeps up barriers that must come down if equal 
opportunity and nondiscrimination are ever genuinely [*131] to become this 
country's law and practice. 

- - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - 

n3 See, e.g., H. Cross, et al., Employer Hiring Practices: Differential 
Treatment of Hispanic and Anglo Job Seekers 42 (Urban Institute Report 90-4, 
1990) (e.g., Anglo applicants sent out by investigators received 52% more job 
offers than matched Hispanics); M. Turner, et al., Opportunities Denied, 
Opportunities Diminished: Racial Discrimination in Hiring xi (Urban Institute 
Report 91-9, 1991) ("In one out of five audits, the white applicant was'able to 
advance farther throught-he hiring process than his black counterpart. In one 
out of eight audits, the white was offered a job although his equally qualified 
,black partner was not. In contrast, black auditors advanced farther than their 
white, counterparts only 7 percent of the time, and received job offers while 
their white.partners did not in 5 percent of the audits."). 
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n4 See, e.g., Ayres, Fair Driving: Gender and Race Discrimination in Retail 
Car Negotiations, 104· Harv. L. Rev. 817, 821-822, 819, 828 (1991) (,jbiacks and 
women simply cannot buy the same car for the same price as can white men using 
identical bargaining strategies"; the final offers given white female testers 
reflected 40 percent higher markups than those given white male testers; final 
offer markups for black male testers were twice as high, and for black female 
testers three times as high as for white male testers). [*132] 

n5 See, e.g., A Common Destiny: Blacks and American Society 50 (G. Jaynes & 
R. Williams eds., 1989) ("In many metropolit,an areas one-quarter toone-half of 
all [housing] inquiries by blacks are met by cleariy discriminatory . , 
responses."); M. Turner, et al., U. S. Department.bf Housing and·Urban 
Development, Housing Discrimination Study: Synthesis i-vii (1991) (1989 audit 
study of housing searches in 25 metropolitan areas; over half of . 
African-American and Hispanic testers seeking to. rent or buy experienced some 
form of unfavorable treatment compared to paired white testers); Leahy, Are ' 
Racial Factors Important .for the Allocation of Mortgage Money?, 44 Am. J~ Econ. 
& Soc. 185, 193 (1985) (controlling for socioeconomic factors, and concluding 
that "even when neighborhoods appear to be similar on every major 
mortgage-lending criterion except race~ mortgage-lending outcomes are still 
unequal" ). 

n6 See, e.g., Associated General Contractors, v. Coalition for Economic 
Equity, 950 F. 2d 1401, 1415 (CA9 1991)' (detailing examples in San Francisco). 

, n7 Cf. Wygant v. Jackson Bd.of Ed., 476 U. ,So 267, 318 (1986) (STEVENS, J., 
dissenting); Califano v. Goldfarb, 430 U. S. 199, 222-223. (1~77) (STEVENS, J., 
concurring in judgment). 

- -End Footnotes
[*133] 

Given this' history and its practical consequences, Congress surely can 
conclude that a carefully designed affirmative. action program DUlY he'lp to 
realize, finally, the "equal protection of the laws" the Fourteenth.Amendment 
has promised since 1868. n8 ' 

- - - - :- - - - - - ~ -- -- - - -Footriotes- - 

n8 On the differences between laws designed to benefit an historically 
disfavored group and laws designed to burden such a group, see, e.g., Carter, 
When Victims Happen To Be Black, 97 Yale L. J. 420, 433-434 (1988) ("Whatever 
the source of racism, to count it the' same a:sracialism, to say that two 
centuries· of struggle for the most basic of civil rights have'been mostly about 
freedom from racial categorization rather than freedom from racial oppression, 
is to trivialize the livesan~ deaths of those who have suffered under racism. 
To pretend ••• that the issue presented in Bakke was the same.as the issue in 
Brown is to pretend that history never happened and that the present doesn't 
exist."). 

- - - - - -End Footnotes

II 
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The lead opinion uses one term, [*134]. "strict· scrutiny, " to describe the 
standard of judicial review for all governmental classifications by race. Ante, 
at 34-36. But that opinion's elaboration strongly suggests that the strict 
standard announced is indeed "fatal" for classifications burdening groups that 
have suffered discrimination in our society. That seems to me, and, I. believe, 
to the Court, the enduring lesson one should draw from Korematsu v. United 
States, 323 U; S. 214 (1944); for in that case, scrutiny the Court described as 
"most rigid," id., at 216, nonetheless yielded a.passfor an odious, gravely 
injurious racial classification. See ante, at 12 (lead opinion). A < 

Korematsu-type classification, as I read the opinions in this. case, will never 
again survive scrutiny: such a classification, history and precedent instruct, 
properly ranks as prohibited. 

For a classification made to h.asten the day when "we are just one race," 
ante, at 2 (SCALIA, J., .concurring in part and concurring in judgment), however, 
the lead opinion has dispelleq the notion that "strict scrutiny" is "'fatal in 
fact. '" Ante, at 35 (quoting Fullilove.v. Klwtznick, 448 U. S. 448,519 (1980) 
[*135] (MarshCiII, J., concurring in judgment»~ Properly, a majority of the 
Court calls for review that is searching, in order to ferret out classifications 
in reality malign, but masquerading a~ benign. See ante, at 26-28 (lead 
opinion). The Court's once lax review of sex-based classifications demonstrates 
the need for such suspicion. See; e.g., Hoyt v. Florida, 368. U. S~ 57, 60 (1961) 

. (upholding women's "privilege" of automatic exemption' from jury service); 
Goesaert v. Cleary, 335 U. S. 464 (1948) (upholding Michigan law barring women 
from employment as bartenders); see also Johnston & Knapp, Sex Discrimination by 
Law: A Study in Judicial Perspective, 46 N. Y. U. L. Rev. 675 (1971). Today's 
decision thus usefully reiterates that the purpose of strict scrutiny "is 
precisely to distinguish legitimate from illegitimate uses of race in 
governmental decisionmaking," ante, at 26 (lead opinion), "to 'differentiate 
between' permissible and impermissible governmental use of. race," .id., at 27, to 
distinguish "'bet~een a "No Trespassing" sign and a welcome mat. '" Id., at 28. 

Close [*136] review also is in order for this further reasori. As ·JUSTICE 
SOUTER points o~t, ante, 'at 7 (dissenting opinion), and as this very case shows, 
some members of the historically .favored race can be hurt by catch~up mechanisms 
designed to cope with the lingering effects of entrenched racial subjugation. 
Cour,t review can ensure that preferences are not so large as to trammel unduly 
upon the opportunities of others or interfere too harshly with legitimate 
expectations of persons in once-preferred groups. See, e.g., Bridgeport 
Guardians, Inc. v. Bridgeport Civil Service Comm'n, 482F. 2d 1333, 1341 (CA2 
1973). ' 

While I would not disturb the programs challenged in this case, and would 
leave their improvement to the political branches, I see today's decision as one 
that allows our precedent to evolve, still to be informed by and responsive to 
changing conditions. 
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SyllabusBLACKMUN, J.;·dissenting' 488 U~ S. 
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, , .frequency of non police helicopter' flights.' : ~ee 4 W~ LaFaye, " 
. ,CITY OF RICHMOND v. J ..A. CROSON CO.Search and Seizure §11.2(bj, 'p.228 (2ded. 1987) (burdens: of • 

proofreleva'nt to Fourth Amendment issues may be based o~ , APPEAL FROM THE;UNITED STATES COURT'OF APPEALS FOR 
a judicial estimate of the probabilities involved). Thus, be . TIlE, FOURTH CIRCUIT " 
'cause I ,believe'that private helicopters rarely flyo~er cUrti~ 

No. 87-998. Argued' October 5,1988"':'Decided JanuarY '2$, 1'989lages at an altitude of400 feet,- I would impose upon the.pros: ' 
, ecution the burden: of proving contrary facts necessary to . '. Appeli~nt city adopted a Minority Busine.ss Utiliiation ~Ian (Plan) requir- ' 

ing prime contractors awarded city conStruction cont"llCts to subcontractshow that RIley lacked areasomlbleexpectatioil of privacy. 
at .least 30% of the doliar amount of each contract to one or more :"MinorIndeed, I would establish this burden of prooffor, any helicop~ \ 

, i ity Business Enterprises" (MBE's), which the Plan defined to include ater'surveillance case in,which the flight occurred below 1,000 , ' business from- anywhere in the country at leas~ 51% ,of.which is owned r 
. ~.feet -in other words, for any aerial surveillance case not gov-. and controlled by black, Spanish-speaking, Orie~ntal, Indian, Eskimo; or 

erned; by; the Court's decision in California v. C{raolo, 476' Aleut,citizens: Although the Plan ,declared thaF it waS ''remedial''in na
U; S. 207 (1986). ' ,.,' , ture, it was adopted after a public hearing at which no direct evidence 

w~ presented that the city had 'discrimiI!ated on the ,'basis of race in In this case,the prosecution:did not. meet this burden of 
letting contracts or that its prime contractors had discriminated agairist proof; as JUSTICE BRENN4N,noteS. 'This failure should cqm.: , 
rirlnority subcontractors.' The.evidence that ,was introduced included: a 

pel a finding that, a F'ourth Amendment, search occUrred. ' statistical study indicating tliat, although the city's 'population was 50%,' 
':But because oUr prior cases gave the parties little guidance black, oI!ly 0.67% '9f its prime construction contracts had been awarded 

. ,:on the burden of proof issue, I would remand this case to' to minority businesses in recent years; figures establishing that a variety 
'allow the prosecution an opportunity to meet' this burden. ' of local contractorS'as~ociations had virtuallY no MBE meinberd; the, 

city's ,counsel's concluSion that the 'PJan was constitutional under FulliThe order of this Court, ho.wever;is not to remand the'case , 
,love v. Klutznick,' 448 U.' S. 448; and the statements of Plan proponents. in this mannet:. Rather, because JUSTICE O'CONNOR WOUld. ,f fudicating that there had'beimwidespread racial discrimination in the

impose the'burde.n of pro.of ori Riley' and because she would' , l~al~ state, and national 'construction industries. PurSuant to the- Plan, 

'not'allow Riley an opporturuty to meet this burden, she joins ,'the',city adopted' rules, reqUiring individuiilizedconsideration of each 


, theplurality's view that-no Fourth 'Amendment :search oc~· Ir 
bid .or request for a waiver of the 30% set-aside; and providing that a' 


':curred. The judgment of the .Court, therefore,is to reverse' waiver could be' granted only upon proof that sufficientqualifie4 MBE~,s 

were unavailable or unWilling to participate. After appellee construc: 
outright on the Fourth Amendment issue. ' AcCordingly, for " 
tiori).;ompany; the sole bidder on a city contract, was denied awaiverai1d , thereaso!ls set forth above; I respectfuliy dissent. ' lost its Contract, it brought suit under 42' U. S. 'C. § 1983, alletiing that .
the Plan was unconstitutional under the Fourteenth Amendment's Equal 

'Protection ClaUse. The Federal District Court upheld the Plan mall , 
respects, and the Court or'Appeals affirmed, applying' a test derived . 
from the principliI opinion'in Fullilove, 8UpI;'a, which accorded great def-' 

. erence to Congress' fuidings of past societal' discrimination in hoiding 
that a 10% minority set-aside -forcertain' federal construction grants did 

'not violate the equalpl"otection component'of the Fifth Amendment. 
However"on appeilee's pe~ition' for, certiorari in thiscas~, this Court' 
vacated' and remanded fpr further consi~eration in light of its intervEm- , 

i ing decision in Wygant \T. Jackson Board of Education, 476 U. S. 267. in 
. " ....I ' 
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which the plurality applied, a strict"scrutiny standa~d in holding that a 
race-based layoff program 'agreed to by a school board .and the local 
teachers' union violated the Fourteenth Amendment's Equal Protection 
Clause. On remand, the Court of Appeals held that the city's Plan vio
lated both prongs of strict scrutiny, in that 0) the,Plari was not justified , 

"by _a compelling governmental interest, since'the record, revealed no 
prior discrimination by the ,city itself in awarding contracts, and (2) 
the 30%, s~t-aside was not narrowly tailored to accomplish' a remedial 
purpose: " , ",' " "" 

Held: The judgment is affiimed .. 
822 F. 2d 1355, affirmed. 
" JUSTICE O'CONNOR delivered the opinion of the Court with respect to 
'Parts Ii III":'B;, and IV. concludillgthat: ' 

1. The' city has.failed.to demonstrate a compelling governmental inter
,est justifying the Plan, since the factual predicate supporting the Plan 
'does not establish the type of identified past'discriminationin the city's 

. 'cdllstruction industry thl,l.t 'would authorize race-based relief under the 
Fourteenth Amendment's Equal ProtectlonClause. ' Pp.498-506. 

'(a) A generalized assertion that there has'been past discrimination 
'c> in the e!ltire construction industry cannot justIfy ,the use ofanunyielding , 

,racial q)lota, since it provides no guidance for the city's legislative body 
to determine the precise scope of the injury it seeks to remedy and wguld 
allow race~based decJsionmaking essentially limitiess in scope and dura
tiort' T/1e city\s ar~ment that it is attempting to remedy various forms 
of past societal'di,scrimination that are alleged t,o be responsi~le .for the 

-small number of minority entrepreneurs in the 1000al contr~cting industry 
:fails, since the ~ity al!!o lists a host of nonracial factQrs which would seem 
, to face a member of anY'racial !rr0up seeking to establish a new business 
enterprise, such as"deficiencies in' working capital, inability to meet 
bonding requirements, unfamiliarity With bidding' procedures, and dis
ability caused ,by an inadequate track record. Pp.498.,..499. 

(b) None of t~e "faci~'~cited by the city or relied on by,the District 
Court. singfy pr together, provide a basis fora prima faci~ case of a 'con
stitution'al or stat,utory'violation by anyone in the citts construction in

'dustry. 	,The fact that,the Plan declares itself to be "r~medial'!.is insuffi
cient, since the mere recitation of a "benign" or legitimate purpose for !;l , 

racial classification is entitled to little orno weight, Similarly, the 
views of Plail proponents as to past and present discril'l,lination in the in
dustry are hlghly conclusory and of littlepr:obative value." Relian,ce on 
the disparity between the number of prime conlractsa\Varded tominor~ ! 

ity businesses and the city's minority population is~also misplaced; since' ' 
the proper statistical evaluation would compare the perceritage of MBE's 

. . .. , 
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".in ,the relevant market that are qualified to' undertake' city subcontract
ingwork with the percentage of totaJ city construction dollars that are' ' 

'. pre'sently awarded t(iminority subContractors, neither of which is knO\\'1l 
· to the city. The fact thatMBE membership in lOCal contractors' a.."Socia
tions was extremely lo~ is also not probative abser'it'some link to the 

number of MBE's elig;ble for membership, s.ince there are numerous ex

· planation!;! for the dearth of miriority participation, includirig past societal 

discrimination in education and. economic opportunities as .well as both 

black ,and white career. and entrepreneurial choices.' . Congress" finding 

in connection with the set-aside approved 'in 'Fullilm;e, that· there had 


, been nationwide discrimination i~ the construction industry also has 
· tremely limited prob?tive value,since, by including a waiver procedure 

, iri the national program, Congress expliCitly recogriized that the scope of 
the problem would vary from market area to market area. In any 
event, Congress was acti,ng pursuant to its unique enforcement po\'\'ers' 
under § 5 of the Fourteel1th Amendment~ Pp. 499-504. . . . 

(c) The "evidence" relied upon by JUSTICE MARSHALL'S diss~nt
" the city's histQrY of,school dese~gation'and numerous 'CQIigressiona(re- ' 

ports ;....does little to define the scope of arty injury to minority contrac
tors in the city or the necessary rem~dy, and could justify a'preference of 
any size or, duration. ',Moreover; JUSTICE l\:1ARSHALL's.suggestion that 
discrimination fil1dings may be "shared" tToni jurisdiction to jUrisdiction 
is unprecedented aild contrary to this CQurt's d~cisions. ,Pp. 504:"'506. 

I Cd) Sinc.e ~here is' absolutely ,no trV,idenceof past discrimin?tion 
against Spanis.h-speaking, Oriental. Indian,'Eskimo, or Aleut persons in 
,any aspect of the city's construction inqustry" the Plan's randominclu- . 

. ' .. 
.sion of those. groups' strongly impugns the 'city's claim of remeq.ial moti
vation. ,Po 506. . \ ," . . ..' .' 
.' 2. The Plan is not nan:owly tailo,redto remedy the effects gfpriordi5r 

I 
'I 	 'crimination, since it entitles a black, Hispanic; or Oriental entrepreneti!' 

from anywhere in the 'countl)'to anabsolutl:! preference over other dti 
I zensbased'solely on their race. Although many of thecbarriers to iPi

nority,participation in the construction ipdustry relied ~pon by the cir.:' ' 
'1;, to justify the Plan appear to be race neutral, there is no evidence that , 
, .' 

, the city cO,nsideredusirig alternative, race-neutral means to increase:!lli~ . 
nority participation in city contracting ... Moreover, the Plan's r,igicl 3!YX 
quota rests upon the, completely unrealistiC assumption that minol:iti~ 
Will choose to enter construction in lockstep proportion to their repre;:er:

'~ 

tation in the local population. . Unlike 'the .program upheld.in Fullilo!-'e. 
the Plan's waIver system, focuses upon the availability of MBE's. ahd 
does not inquire whether the particul?l'MBE seeking a racial preferenc-e 
has suffered frDmthe effe~ts of past. discrimination by the city or pril!"e 
contractors. Given the fact that the city mus,t already consider bids and 
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, waivers on acase-by-case basis, the city's only interest in r)1aintaining ,a 
quota system rather :than investigating the need for'remedial ~tionin 
particular cases would seem to be simply administrative 'convenience, ' 

which; standing alone,cannot justify the use, of a,suspe<;t classification 

under equal protection strict scrutiny: Pp.~ 507-508. " 

, JUSTICE O'CONNOR'" joined -by THE CHIEF JUSTICE ,and JUSTICE 

, WHITE, 'concluded. in, Part ,II thai if the' city could identify, past ,dis
crimination. in the local construction industry wit~~ the particul,arity re-' 
quired by the Equal Protection Clause, it,would have t.he power to adopt ' 

'race"based legisiati(ln designed, to ',eradicate, the effect~ of that dis~' 
crimination.\ The p1:"incipal opinion'in,Fullilove cannot be read to relieve 
the city.oC:the Qecessityofmaking ~he specific findingS oi'discrimination 
requir.ed by the Clause, ,since _the congressional finding of paSt dis-, 
crimination relied on in th~t case'was made pursuant to Congress' unique 
power unge:r: §5 ofthe Amendment to enforce, and therefore to 'identify 
and redress violations of, the Amendment's provisio~s. Conversely, §'1 i

, i ofthe Amendment, 'which includes the'EquaIProtect:ion Cla\.ise;is an ex
!plicit constraint upon the power of ,States and political :subdivisions" 

, " whiCh must undertake any remedial efforts in accordance with the dic
tates of that section.' 'However, the Court of Appeals erred to the ex-, 
tent that it followed by rote the Wygant plurality's ~Iing thatthe Equal 
,Protection Clause requires a showing of prior discrimination by the gov
ernmental unit involved, since'that ruling was,n1adein the context of a 
ra£e-based policy that affected 'the particular' public employer's ,own 
'York 'force, whereas-this case involv,es a state"entity which has specific 

/ " 

RICHMOND'v. J. A. ,CROSON,CO. 

,469 Syllabus'-, 
'before ex~ination of the factual basis fo~ the chissificatio~'senactment " 
and the nexus between its scope and that factual b~is. Even if the 

'Ieverof equal protection scrutiny could tie said'to varyaccording'to the 
, ability of different groups to defend their interests ir:i the representative, 
pro~ess, heightened scrutiny wOllld'still be appropriate in the'circ~- , 

, stances of this case, 'since blacks constiiute 'approximat~ly, 50% of. the' 
city's population and hold five. of nine seats on the City Council, thereb~' 
raising the concern that the political majority may, have acted to disad

" vantage a,minority based 'on unwarranted assumptions or incomplete 
--facts; Pp: 493-498. • ' ' ,'" ,', . 
" 2:- Even ill the absence of evidence of discrimination in the ',lOCal ,con

's'truction indlistlj,the city has at its disposal an 'array of race-neutral 
devices to increase the accessibility of city contrac;ting, 'opportunities to 
small entrepreneurs of all rilces who have suffered ,the effects ofpa...~ so-' 
cietal discrimination, including simplification 9f bidding procedures, re
iaxation ofbonding requirements, training,' financial aid, eiiimnation or 

,modification of formal barriers caused by blireaucra,tic inertia, andJhe 
, prohibition of-discrimination in the provision of credit tit bonding by local 

, suppliers and bankS: ' pp. ~-51L, ,.' 
. JUSTICE STEVENS, although agreeing tha~ the Plan cannot be justified' ' 

as a remedy .for ,paSt discrimination. concluded that: the Fourteenth' 
Amendment does not limit Jiennlssibleraeial,c1assificationsto those that 
remedy past 'WrOngs. but ,requires that race-based- governiriEmtai deci-i 
sions be evaluated primarily by studying therrprobable impact on the 

stat,e-la~ authority to address discriminatory practices within local com
merce under its jurisdiCtion.pp. 486-493, '-. . , 
, ,JpSTICE O'CONNOR, joined by THE CHIEF Jl1STIc;g; JUSTICE WHITE,' 
'and JUSTICE KENNEDY, conCluded in Parts ni-A and V that: : 

' 1.' Since the Plan denies certain citizens th~ opportunity to compete 
for a fixed percentage Qf public contracts based'solely Oil their race, 
Wygant's strict scrutiny standard 'of review: ,must'~ applied, which re
quires Ii firm evidential-y basis for concluding'that the'underrepresenta- ' , 
bon of minorities is a prOduct of past discrimination., Application of that" 

standard, which is not dependent on the race of those burdened or bene
' fited by the rac,ial classification, assures that the city is p'urs~ing a reme
dial, goaHmportant enough to warrant use of a highly suspect tool and 

. ,that the means chosen "fit" this· compelling goal ~o closely that there is, 
little or no possipility that the motive for the classification was illegiti
mate racial prejudice or stereotype. ~ The relaxed standard'ofreview 
proposed by JUSTICE MARSHALL'S dissent does nO.t provide a means for 
determining that a racia) classificationisin fact "designed to further re. 

:medial goals;" since it accepts the remedial nati.tril of the classification 

i 

" 

\. 

" 

" 

....'--------~~ 

future. pp. 511-518. ',' " , " " 
, '(a) Disregarding,the past history of racial injustice, there is 'not e,'en 
an argUable baSis for suggesting that the race of a subcontractor or,con

, ,tractor on city projects shQuld have any relevance 'to' his 'or her' acc~ss to 
the market. Although race is, not al";ays irrelevant ,to sound go~ern
ment9.i decisionmaking, the city makes no claim that the public interest in " 

, ":the efficient perlormance oOts'conStruction contracts will be' served by' , 
grimtinga preferei'lce to minority-business enterprises.' pp: 512-513. ' 
, (b) 'Legislative, bodies \such as the city cOl.lncilj which are prim.arily 

. policymaking entities' that promulgate rules togove.rn future conduct, 
raise validconstitutioniiI conce11ls when they use the pplitichl process to" 

.:punish.or characterize P!i,St c(,mduct of private citizens:, . Courts, oil the 
, other hand, are well eqUipped to identify past wrongdoers and to fashion 

, , "remedies that will create, the conditions that presUnuibly would ha,'e eXe 
.• : istedhad rio wrong been' committed, and·should·havethe same broad dis

cretion in racial discrimination cases that clui:ncellors enjoy in other areas .
of. th'e law to fashion remedies against persons who have been proved 
guilty of violations of law. pp.513':"514. ' ~ ; 

'\ 
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2. The State remains free to undo the effeCts~f past discrhrunaticm ill 

,(c) Rather than engaging in debate over tlJ'e pn:.per standard of re ;perririssible ways that do not inv'ol~e classification by rac~":"for ex.acpie .. 
view to' apply in affirmative-action litigation, ,it is .more constructive to \:iy'accordlng'acontracting preferel}ce'tO'small or new busi,Il(isses '::1r to 
try to ·identifY. the characteristics of the ,advantaged' ana disadvantaged· ~ctual viCtimS of discrimimition who can be identified. 'In the latter in:' 
classes that may justify their'disparate treatment. . ·Here,· inst~ad of stance, the classification would not be based on race, but on the fact that 
carefully identifying those characteristics,the city has merely engaged', the victims were wronged.' pp. 526~528. ' 
in the type of stereotypical analysis thatis the hallmark of Equal Protec

tion Clause vioiations. The Class of. persons benefited by the 'Plan is riot • O'CoNNoR, J., announced the j~dgment of the Co~ and,delinired ~he , . 

'Ilmited to victimS of past discrimination by white contractorS in the city. opinion of the Court with, respect to Parts I, U1-B; and IV, in which RIID"

but' encompasses persons who have never 'been in business in th;' city, ,! 

i QUIST, C. J., and WHITE,~STEYENS, and,KENNEDY,JJ., joined, an'opiinion 

minority. contractors who may; have themselves been gtiilty of dis t with respect to Part II, in which REHNQUI1'T,C. J., and WHiTE, J., joiined. ' 


i,crimination agai!lst other minority group members,' and firms that hav~ andah opinion ~th respect to Parts I1I-A and V, in which REHNQ.'","l...q. 
;.j 

, prQspered notwithstanding discriminatory treatment. Similarly, al- . I C. J., and WHITE and.KENNEQY, JJ., joined: STEVENS, J., post. p. 511, , 
though' the .Elan Wiquestiomibly disadvantages some white contractors i, and KENNEDY, J., post, p. 518, filed opinions concurring in part arid concur
who are guilty pf past' discrimination against blackS, it also 'punishes I ring inthe judgment. SCALIA, J., filed an opinion concurring in the judg.: 
some who discriminated only before it was forbidden by law and some, 

I ment, po!!t,p.,520. ,MARSHALL, J., filed a dissenting opinion" in 'il"bich'I 

who have never'discriminated against anyone. '.pp.514-517. . .' , BRENNAN and'BLACKMUN,JJ.,joineQ, post, p. 528. ·BLACK¥L~,J., ffieda ' 
JUSTICE KENNEDY concluded that the Fourteenth Amendment ought disSenti,ng opinion, !n which BRENNAN,J., Joined, post, p. 561. 

not to ,be interpreted to reduce' a State's power' to eradicate racial dis-' 
crimin:."ion a'nd its effects in both the public and private sectors, or its I, I ,john Paytun argued the cause,for ~ppelhmt. With ~ 

!
absolute duty to:do so where,those',wrongs were caused intentionally by , ; on the briefs were Mark s: Hersh,prew St. J. Car,11.eal" 

,/' the' State 'itself, except where' there is a' conflict with fedet:al law or , Michael L. Samha~;'Miclu:tel.'K. Jackson",and,Joh1I H. 
where, as here, a 'state remedy itself violates equal protection. AI- ' ! 

! pickering.,. " ,
though arule striking down' all racial preferences which are 'not neces i Walter H. Ryland argued the cause and filed a brie-f for' 

,sary'remedies tQ v:ictims of unlawful ,discrimjnation would serve,impor- .j"' 
i" 

appellee. * ," " ' !tant structural goals by' eliminating the necessity for courts to pass' on 
,each such, preference that is enacted, that rule would be a significant *Briefs ofamiCi<;uriae Urging reve~alwere ,filed for the State' of :!dary
break with this C~urt's precedents that requi~ acase-by-ca~e test, and land by J. Joseph Curran, Jr., Attorney General, and Charles O . .lfO'-n;. II, 

.. need not be ~dopted: Rather; it maY,'be assumed that the ,principle of Deputy Attorney General; for'theState of Michigan by Frank J. Miley, 
race neutrality found in the Equal Protection Clause will be vindicated, 

'. Attorney General, Louis J:'CarUso, Solicitor'General, and Brent E. Sim- , 
by th~ less/absolutestt:ict scrutiny standaro, the application of which, , /mons; Assistant, Attorney' General; for the State of ,New York et' al: hy 

demon~trates that the City's Plan is not a re~edy but is itself an uncon- ,I' , Robert Abroms, Attorney General of New York, .. O, Peter SherwoOd. SOlic~ 
itor General, arid Suzanne M. Lynn, Marjorie Fujiki, and Marla Tepper.'stituticmal preference.' Pp.' 518-520., . '. , ~ ,\' 

'Assistant Attorney,s General, John K. Van de fCamp, Attorney General of ..-JUSTICE "SCALrA, agreeing that strict scrutiny must Pe ,applied to, all 
. California, Joseph I. Lieberman. Attorney General of Connecticut, Freder·gove,rnmental raCiahlassifications,' concluqed that: . 

ick D. Cooke, CorporationCoiinsel of the District of Cplumbia, Seil F. ' .
'L ~he Fourteenth Amendment prohibits state and local governments 

Hartigan, Attorney General of Illinois, James M. Shannon, Attorney (;:enfrom discriminating on the basis,of race in order to undo the effects of eral of Massachusetts, Hubert H. 'Humphrey III; Attorney General vfltin
", past qiscrimilllltion, except in one circumstance: where, that is necessary 1\, nesota, 'W., 'Cary Edwards, Attorney General Of New Jersey, AnthonyJ,

to eliminatE! their own main~enance,ofa system ofunla,,?ful raCial cJassifi,- , Celein;ezie,,Jr., Attorney General of Ohio, Dave Frohnmayer, At":;.Qmer . 
cation. Moreover, the State's remedial power in that instance extends  .',' Generai' of Oregon, James.E. ~O'Neil, Attorney General of Rhode.JslJ:i.ndi T . 
no further than, the scope ~f the constitutional violation,,ind does riot' TraVis Medlock, Attorney General of Soutti Carolina, Kenneth 0: Eike-n- . 

i' encOl:npass the continuing effects 'of a discriminatory system onCe the ' btl"ry,Attorney Generil.l ofwashlngton.,chdrlesG. Braum, Attorney'Geri
~ystem itself has be~n eliminated. ,Pp.' 520-5~5. 
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" 

rate_the;..etfects-of-Qast-discrimination7Qn-'tngJopportunities, JUSTICE O'CONNOR announced the judgment Of the Court 
enjoyed by members 'of minority :gr{)ups lin our society. Inand delivered the opinion ofthe Court with respect to Parts 

, I, IlI-B, and IV, an, opinion with respec;t to Part II, in which 
, THE CHIEF JUSTICE 'and ,JUSTICE ,WHITE join, and an opinion 

Withrespect to Parts III-'A~nd Vi in which THE CHIEF JUS:" 

TICE, JUSTICE WHITE, and JUSTICE KENNEDY join. ' 


"In' this cas~,we c~nfront once again the tension:liet~een ' 

1.' 	 the; Fourteenth'Amendment's guarantee,of-egual-treatment 

to..:::alLci£iz:ens?and:the:use:-otrace~base([measures:to:;::amelio-. .-' .'...,. . . . 

',ernl'of West Virginia,. Donald Hanaway, Atto~ey Gener~l of Wisconsin, 

" and Joseph B: 'Meyer, AttorneY.G.eneraI ofWyoining; for the Alpha Kappa 


Alpha Sororityet ill. by Eva Jefferson Paterson, Ro~erl L. Harris, Judith 

"'Kurti, William C. McNeill Ill, and NatlULniel· Colley; for the American 

. Civil Liberties Union et al. by EdwardM. Chen; Steven R: Shapiro, JQhn 

Al'owell, and John Hart Ely; for the ciiyof San Francisco, 9aJifornia; et 

'iL by Louise H. Rf4nne and Burk E. Delv(Jnthal; for the LawYer's Co~mit- ' 

tee for Civil Right~ under Law et aI. py Steplum J. Pollak/James R. Bird, 


, paula A Sweeney, GrOver: Hankins, Judith L. Lichtman, Conra.d K Heir

, per, Stuart J. Land, Norma~ Redlich; William L. Robinson,Judith A. 

Winston, and Antonia Heinandez; 'for' the 'Maryland Legislative Black 

Caucus by' KotelisAlexanderand Bernadette Gart1'ell; for the Miriority· 

Busin(!ssEnterprise Legal Defense and. Eclucation Fund, Inc., etal. by 


"AnthonyW:Robinson; H. Russell F:ri8by, Jr., ,and Andr/!WL. SiLndter; 

for the NAACP Legal Defense and Educational Fund, Inc., by Julius·L. 

ClW,ihbers; Charles Stephen Ralston, Ronald L. Ellis; Eric Schnapper, 

Napoleon B: Williams, Jr., Md Clyde E. Murpll,y; arid for ,the National 

League of Cities et aI. by Benna Ruth Bolomon' and DaVid A. Strafuss. ' 


Briefs of amici curiae ui-ginlPlffirinance were filed for the United States', ' 

'by Solicitor General Fried,Assistant Attorney General8.eynoUl8, Deputy' 

SQli~itor Gimeral !1yer, ·Deputy ASsistant Attorney General Ctegg,Glen 

G: Nager, and Da'Ujd KFlynn; for theAnti~Defaination League of B'nai 

B'rith by Robert A. Helman; Michele Odorlzzi, Daniel M. Harris, Justit;;' 


, J. Finger, JejfreyP.Sinensky, and JillD. Kahn; for Asso,dated speciiUty , 

Contrnctors, Inc:, byJohn A. McGuinn and Gary L. Lieber; for the Equal 

Employment Advisory Council by RofJert E. ,Williams and Douglas S. Mc

Dow(!,Jl; for the Mountain States Legal FOuriaation by Constance E.,Brooks;" 

for the Pacific Legal Foundation byRonaldA. ,Zumbrun and John H. Find

ley; forthe Southe!1Stern Legal Founi:lation;Iric.,byG.-'Stephen Parker; 


, and for. the ¥(ashington Legal Foundation et aI. by Daniel J. Popeo-and . 
" 

PaulD. Kamenar.' ' 
\ ' 

Fullilove v. J(.lutznick, 448 U. S.448; (1980), we held • that 
a ,congressjonal program requiring that 10% of certain fed

, :',er~l construction ,grants be ,awarded to,min'oJ:"ity contractors ' 
did not violate' the eq'ual protection principles embodied in ' 
the Due Process Clause of the Fifth:A.mendment.. , Relyii1g 
largely on our decision. in' Fullilov¢;' so~e ;lower federal, 
courts have applied a similar standard of r.eView in aSsessing 
'the· constitutionality of state a,nd local minority sef-aside pro
:viSions under theEqual Protection Clause of the.FOlirleenth" 

:' 
Amendment. ' See"e. g~,' South Floricia, Chslpter, Associated ' 


, c;eneralContractors of America, Inc., v. Metropolitan l)ade 

.County,723'F.2d 8,46'(CAll), cert, denied, 469 'D. S.871 


(1984);Okio 'Contractors As~n:'v.,Keip, 713 F. ,2d 167 (CA6 
1983). Since our decision two'Termsago in Wygantv. Jack
'son Board ofEducati6n,,476U. S. 267 (1986), ,the lower fedo: " 
eral,cowts have attempted to apply its standards, in evaluat~ " . 

'ing the constitutionality of state arid local prqgrams' whicp , 
allocate a, portIon of public, contracting' oppol't,unities exclu- ' 

" sively to minority-oWl].edblisinesses,'S~e" e.g.; Michigan 
': 'Road Builders-Assn., ~nc._v. M,illikim, 834 F: 2d ~3 (CA6 

1.987)" appeal ~ockete4, ,No,' 87-:1860; ,AssoctatedGenerol 
ContractorsojCal.:v.City and Cty. ofSanPraricisco, 813, Y" 
2d 922 (CA9 1987). We noted probable jurisdiction in this 
case to consider. the applicability ofour decision in Wygant to 
a mlloiityset-:aside program adopted by the city of Rich~ 
mond" Virginia. . , . ' , 

.-" ... 

" 	 I, 

On AprH 11; 1983, the Richmond CitY-Council' adopted the " 
. MinQrity' BusinessUtiIization Planjthe' Plan). The pl~n 

requireQprime contractors to whom the' city, aWardeq con- , 
t 

, struction contracts to subcontract atJeasL30.% of the dollar ' 
t, 

.. ' , " . :", L-'" Y , , 

" amount of the contract to~one, or more Minority Business 
,.,Enterprjses (MBE's).' Ordinance No.83:-69-59, codifiediri 
Richmond,Va~, City C{)de, ~12-156(a) (1985).T.he 30~ set

,~ 

, . 	 " .. 
\ 

.1-
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asid~ 'did not apply to city contracts 'awarded to ininority
' owned prime contractors. Ibid. " , ': 

'The Plan defined an MBE as "[a] business at least fifty-one ' 
(51) percent of which is o~ed-and controlled; .' .,by,minority' 
group members:'" §12-23,: p. 941. ' , "Minority:group rnem
'bers" were defined as "[c]itizens oftbe"United State's who 
are, Blacks, Spanish~speaking, Orientals, In<;iians, Eskimos, 
or ,AleutS.", Ibid. There' was no geographic limit to the' 
Plan; an otherwise qualif1ed; MBE from', anywhere, in the 
United Statescotild avail itself of the 30% set-aside. The 

"Plan declared that it was ''remedial'' in nature, and enacted 

"for the purpose 'of promoting .wider participation by minq~ity 

business enterprises in the construction',of public 'projects;" 


, §12-158(a). ( The Plan expired onJline,-30, 1988, and was in 

effect for approximately five years. 'Ibid.l, . , 


The' Plan alithorized ,the Director of-'the Department of 

'" General' S~rV:ices to ,promulgate, rules, which ,~'shall 'allow' 

waivers ihthose individual situations where a contractor can' 

prove tQ the satisfaction of the dU:ectorthat the requirements 


'herein camiotbe, achieved."', §'12-157.'To this end, the 

Director proirtulgated" O!ntract ,- Clauses, Minority ausiness 

Utilization Plan '{Contract Clauses). Paragraph D of these 

rules provided: 

"No'partial or complete waiver ~f the foregoing [30%~et
,aside] r~quih~nient shall be gran.ted 'by the city otheI: ' ' 

Of'"tha~ in exceptional circumst~nces. To' justifyavraiver,: 
it must, be shown that every feasible attempt has 'been 

,:maae to comply, andjt 'must'be demonstrated .that suffi
/ ' cien,t, relevant, qualified Minority Busihess Enterprises 
' '. .. are unavailable or unwilling to participate in the 

- , ' , • -f " " '--. ~ ...) l '.' 

I The expiration' of the ordinance7 has ~ot ,rendered)hecontroversy 'be~ 
't~eerithe city and appellee moot. There remains a live controversy,be~ 


tween the parties over whether Richmond's refusal to aw~ appellee ,a 

contract pursuant to the ordinance was 'unlawful and, thus, entities appellee' 


, to damag!'!s. See,MemphisLight, Gas,& Water mv, v. Crafi,436 u. S. 1,' 
; . 8-9{197S). '" ' ' f ' ' 

....' 

:' 
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. ., \" , " . 
contract, tQ enable" meeting. the 30% MBE goal." 

. ~ 

~ D~' 
Record, Exh.24; ·p.l; see J. A. Croson Co. v., Rich
morui, 779F. 2d181, 197 (CA:4 i985) (Croson /). " 

'The : Director' ~~o promulgated' "p~chasing"procedures

to be followed in the letting ofcity 'contracts in accordancE: 


, ~th the Plan. ~ Id., ,at 194.' Bidders oncity construction' ': 

, contractswer~provided with a "Minorityj3usinessUtiliza- , 


tion 'Plan:Coinmitment ' Form.", 'Record,' Exh. 24" p" 3.' , 
, . Within 10 days of the opemng bf the bids, the 19westothe:t:'- . 
, ,wise respoi,lsive.bidderwas required to submit a commitment 
'form nanling the MBE'sto be'used on the ,contract and thE- ", 
percentage of ~he total cohtract price awarded to the minor- ' 
ity firm orfu'ms. ' Theprim,e ,contractor's commitment fOlin 
or _reque~t for a waiver ,of the' 30% 'set~aside was then 

- : referred to the city' Human Relations Commission (HRC). 
The HRC verified that the MBE's named in the comniitment 
fqrm were in fact min~rity owh'ed, and th~n either approyed 
the.-commitment form 'or made a recommendation regarding 

'the prime contractor's request 'for a partial :or cmnpletE: 
'w:aiV'erof.. the 30%' set-aside. Croson 1, 779 F. 2d" at 196. 
, 'The Director of General ,Services made the' final determina-. 

, 'tion on compliance witl1 the set-aside', provisions o~ the pro
prietyofgranting'a waiver. Ibid., His discretion in'this reo- . 
gard' appears' to, have been plenary. There was no, d~ect 
administrative appeal fi::om the Director's demal of,a waiver. ' 
Once acontract had been awarded to anotherfi:rni a,bidder ' 
deriied an awaro for failure tocorriply with the MBE reqUirec ' 

'ments had -a general right of protest under Richmond, pro-' 
,curement policies. Richmond, Va., CIty Code, §12.;..126(a) , 
(1985)..' " , , 

- The Plan was adopted by the Richmond City Council after 
, a public hearing.: App. 9.:.50; . Seven members ofthe public 
spoKe to'the merits of the ordinance: five were in, opposition, ' 
two in favor .. Proponents of th~\set-aside provision relied on 
astudy which indicated that; while the general population of ' 
Richmond was 50% black, only 0.67% of thecitis prime con
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" struction cvntracts had ,been 'awarded t6 minority businesses 
in .the 5-year period fr9m J978 to 1983. It was also estab
lished that a variety ofc(iritractors' assoCiations,' whose rep-, ,. 
resentativesappeared in'opposition to the ordinance,had ,vir- , 
tually no minority businesses Within their membership. See 

' Brief for, AppellanL22 '(chart listing ~iriority membership of 
'six local consfruction industry associations).· ,The city's legal 
cou'nsel indicated his. view that the ordinance: was' constitu

.. tional under this Court's decision in Fullilove v. Klutznick, 
448 p. S; 448 (1980). l\pp. 24.' Councilp'erson. Marsh,a 
proponent of the 'ordinan~e, made 'the, following statement: 

"There i$some inforrriation, however; that I want, to :, 
'make sure thatwep'ut in'th~recoz:d:', I have beenprac- ," 
ticing-Iaw inthis community,since 1961, and lam famil
iar with the practices in the ~onstruction industry in, this' 

',' ....... '
area, in the State, and aro}lnd the nation., 'And lcan say 
without' equivocation, that, the, general "conduct of the 
construction Industry in this area, arid the State,' and 

'" around the natiorl', json~ in which race discrimination 
and exclusion on .the basis of raceis Widespread." " Id;,
at 41, 	 " , , , , 

There ~as no dn:ect 'evidence of racediscrinnnation o~ the 
, p~rt of the city in letting contracts 'or a~y evidence that the 
city's prime contractors had discriminated against minority
owned subco'ntractors: See,id. ,at 42 (statement of Coun~i1-
person Kemp) ("[The public witnesses] indicated that the rrii~ 
noiity contractors were just riot available. There ,wasn't a 
one that gave anyind~cat!on that a,minority contr;lcto,r would 
not, have an opportunity, if he. were availa9Ie"); 

Opponents of the ordinance questioned .bot)1 its wisdom and 
. 'its legality. They argued, that a· disp~ity between minor

,ities in the population'of Richmond and the number of prime 
contracts awarded to MBE's had little probative value in estab

'll:shing discrimination in the ~constrUction industry:: '~d., a,t ' 
30 (statement of Councilperson Wake). Representatives. of , 

• vaiious contractors' as~ociationsq-uestionedwliether 'there 
'. 	 , : . - 

,.-' 

". 

(' 
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were enough MBE's in the Richmond area to' satisrY the 30% 
set-aside requirement.", Id., at '32,(statement' of Mr. Beck): 
id.,'at 33 (statement of Mr. ~Singer); id., at 35=::36 (statemen7;. 
'6fMr. Murphy). Mr. Murphy noted that only'4.7% of ail 
construction firins in the United States were minority OU.led ' 
'and that 41%ofthese were located inCali{ornia, New York-' 
'Illinois, ,Florida, and, Haw.aii. 'He -:predicted , that' the ordi
nance WQuldthus lead t,o a windfall for the few minority firms ' 
'in Richmond. Ibid:' Councilperson .Gillespie indiCated hi.5 
concern that many local labor jobs, held by both blackS and 
'.vhites, would be los(becaus~ the ordinance put no, geo
graphic limit on the MBE's eligible for the 30% set-asi~e_ 
1£1., at 44. . Somepfthe representatives of the l,ocal contrac
tors~ organizat!ons indic,ated that they did 'not discriminate, on 
'~he basis of race and were in fact"ac~ively se~king out nllnor
'ity:members. Id., at '38 (statement of Mr. Shuma.n) ('~The 
company I. work for belonged ..to all these [contractors'] orga- ' 
-nizations. Nobody that I know of, blaCK, Puerto Rican or 
any minority;haiever,been t~ed doWn.. They're a~tually' 
sought af~er to join, to become part of. us");' see also i.d.~.at 
20 (sta"tement of'Mr. Watts). Councilperson GilJespie ex:.,. 
pressed his concern about the legality of the Plan,and asked ' 

, that a vote be delayed pending consultationWith outsidecoun
- ", 	sel. His suggestion was rejected, and the ordinance was en- " 

acted by a .vote of six' to two, :withCoundfperson Gillespie 
abstaining. Id., at 49. ", " .' ' ,. 

OnSeptember 6, 1983, the city of Richmond issued an,mvi- . 
tatiori to bid on a project for the provision and installation 'of 
.certain pluinbing fixtures atthe city jail. On September 30, 
'1983, Eugene Bonn, the regional manager of J~ A.Croson 
Cqmpany(Croson), a mechanical plumbing and heating con': 
tractor, received the bia forms." Tl1e project involved' the 
installation or stainless steel Urin~ls and water closets' in 
the city jaiL Products ofeither' of two manufactUrers were 
specified•. 'Acom EngiIleering Company. ,(Acorn) or Bradle~' 
Manufacturing, C9mpany(Bradley). Bonn determined that 
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to meet the 30% set-asiderequiremellt:a minority 'contractor 
·would have to'supply the fixtures. The provision of the fix
tures amourited to '75% of the total contract price. ' 
, On:Septeinber 30, Bonncol)tactedfive. or six MBE's that 

. were' potential suppliers of the. fixtures; after contacting 
three local and state agencies. that maiptained lists of MBE's. 
NQ MBE .expressed interest in .the project or tendereg a 
quote.' On October' 12, 1983,:the day the bids were due, 
Bonn again telephoned a group of MBE's. This ti~e,Melviri' , 

'Brown, president o{Cc)ntinentarM~tal H9se (Continental), a 
10caIMBE, indicateq.that 'he. wished. to, participateiri 'the 
project., Brown subsequently. contacted~ two sources of the'. 
specified fixtures in order to obtain a Rrice quotation. One ..,' 
supplier,F'ergusi:m Plurribini; Supply; which is ,not ~m MBE'; 
had.alrea.dy made,aquolation directlytoCrosop, and refused 
to quote the same fixtures .to Con~iriental. 'Brown also con
tacted 'an agent of Bradley, one 'of the two manufacturers 

" of the' specified' fixtures, _ The agent was not familiar With 
' Brown or Continental, and indicated that a credit check was 

requiI:'ed whJchwould take at least 30 days to complete: " 
. OnOctobef 13, '1983, the sealed bids were'opened: Cro
son turn~d 'opt to be the only bidder, with a bid 0[$126,530. ' . 

, • Brown and Bonn met personally at the .bid opening, ~nd' 
Brown informed Bonn that his difficulty: ilJ. obt,aining credit 
approval had .hindered his submission of a bid. 

-' By October 19, i983,' Croson had still not received a bid • 
, ·fromC()nt.inentaL 'On that d~te it submitte'q a reqlu~st for, a, v'' 

waiver' ofth~ 30% set-aside. Croson's waiver request indi;- . 
, ,cated t}:lat Continental 'was, "unqualified" and that the other 

'MBE's contacted ha.d'been unresponsive or, una~l~ to quote. 

Upon,leainiQgof Croson's waiver request, Brown contacted' 

an agent. of Acorn, the other fixture rrianufacturerspecified ' 

by the city:' Based upoh 'his dfscussions with Acorn, Brown 

subsequent.ly submitted' a bid on ,the' fixtures to <=;roson. 


. Continental's bid was' $6,183.29 higher than thepric,e Cro
son had included fQr the fixtures in its'bid to the city: This' 

. '. 

" ,/ 

," ,j 

.·1 
" 
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Lonstituted a7% incre~se over the. market pric~ for the f_x- " 

.ttll'es.. With" addeq bonding and insurance, using ContinE-!l-' . 

'. wi would have raised: the costof the project by $7.663. i 6. 

, On the same day that Brown corttacted Aeorn,he also ca1l2d
 ' ' 

o 

'dtv procurement officials arid told them that Continental. 

an"MBE, cDuldsupply the fixtures specined in the /city jail 

'Lontract. On November 2, 1983, the City deI1ied Croson's 


. waiver request; indicating thiit ,Croson, had 10 days to s~ b- . 

, init an MBE Utilization Commitment Forn:t,'l:+nd wal7ied tr~at .. 


failure to do so could result' in: its . bid Oeing considered 

'unresponsive. , 

Croson wrote the city·.o~ NovemberS, 1~83. ,In the lett;;-r. 

Bohn indicated that ·Continerital.was'.notan authorized' sUD- . 

plierfo~ eith~r A~o~n or Bradley fiXtt,U'es.. He alsonot~d 

that Acorn's' quotation to Brown was subj~ct to credit ap

proval and in any c~se 'was substantially higher thana,."lY. 

other ,quotation Croson had -received. Finally, Bonn noted' 

that Continental's bid had oeen submitted some 21 days after 


. the prime bids were ,du~. , Iii a second letter, Croson laid out; 
~ . the . additional costs that 'using Continental to supply, the·' 


fixtures woulOentail, arid asked that it be -allowed to rai3e 

the overall contract pfice::lccordirig~y.' The city denied·both 

,Cro~o,n's request for a waiver anditssugg~stion thatthe con- - , 


, '. tract price be raised. The city informed Croson th,at it had 
'decided to rebid the project.. On December 9, 1983, coun3el 
, for Crosoh wrote. the city asking for. a;revie~v.of the' waiver 

denial. The city's. attorneY.-.responded that the city had' 
elected to,r~bid the project, and tbat there is no appeal of 
.such a, decision. Shortlyther.eafter· Croson' brought' tbs' 
·action under 42 U. S .. C.§ 1983 in the Federal DistriCt Court 
for the Eastern DistrJct of Viri'inia, arguing that the Rich
mond ordinance was u~constitutional on its face ~nd. as' ap- .' 
plied in this ca~e'. '. ' . . .,' . 


,The District Court; upheld the Plan in all respects: See 

SUpplemental App. t()Jtiris. Statem~ntJI2-232'(Supp. App'.). '. 

In its original'op}nion, ',a divided. panel of th,e' Fourth Circuit. 


. ,. 

'.oJ 

! 
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Court ofAppeals affirmed. Croson [, 779 F. 2d. 181 (1985). 

Both coUrts applied a test derived frc;nn "the common con

cernsarticulated by the varjous Supreme Court opinions'" in' 

Fullilov~'·v. Klutinick, 448 U. S. 448 (1980), arid UniVersity 


. of California Regents v. Bakke, ~8 U. S.. 265(1978)~ . See, 

Croson 1; supra, at 18K' Relying on the. great deference 

which'.this. Court accorded Congress" fuldings pf ·past dis.

<;r'imination in Fullilove; the panel majority indicated'its view 

that the' samestanqard should' be applied.' to the ~ichmond 


. City Council, stating: . .. 

. . ' "~Uiilikethe revie~ we 'make of a lower court decision, '. 
our task is not to determine if there was suffiCient evi-'" 
dence tosu~t.aitJ. 'the council m~joritY'sposition in ~~y . 
traditional sense of weighing the evidenge. Rather, it is 

. to determine whether 'the legislative history ... demon-' 

str:ates that [the council] reasonably concluded that .. ;.' 


. . private and governmental discrimination had contributed .' 

. to the negligible . percentage' of public contracts ~l.\yarded 

minority contractors.'~' . 779 F: 2d, at 190 (quoting 


"Fullilove, .su[nfL, at 503 (Powell, j., .concurring». 
The majority found .. that national findings ofdiscrirrunation 

.in the construction industry, when considered in conjunction 
. with the statistical. study . concerning the awarding Of prime 

"!'

.-" . contracts 'in ~ichmond, rendered the city council's conclusion . 
. that. low minority participa:tion)n city Jcontractswas.~ue to . 

past discrimination "reasonableJ' ~:. Croson 1, .779 F.2d, at . 
190, andn. 12.' The panel opimon then turned to'the second 

,part· of its' "syntl,lesized Fullilove" test, examining whether 
the racial quota was "narrowly tailor.ed to the legislative 
goalsofthe Plan." [d., at. 190. ' First, the court upheld the 
30% set-aSide figure, . by comparing it not to the. number Of 
MBE's in Richmond, but rather to the percentage of minority 
persons in the city's population. [d., at 191. " The panel held 

, /. that to rem~dy the effects of past discrimination, "a set-~ide 
program' for· a period of five . years obviously must require 

.more than a 0.67% set:-a~id~ to encourage minorit~es to enter' 

.:, 
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, the cont~acting ind:ustry and to ;illow existing rmnortty con- . 

tractors to grow':" [biiL Thus, in the court's view the309C 

figure was "reasonable in light of the uildisputed fact that 

minorities constitute. 50% of the .population of Richmond.:' " . 

M~,' ... . .' .' .... 

Crol;lon sought certiorarLfromthis.Court. We granted the 
. \vrit, vacated the opinion of the ..Court o.f Appeals,' a,nd re

manded the case for furthe,r, consideration iri light of O'!ll' 

intervening decision in Wygant v. ,Jac~son Board of Educa


,(.ion, 476 U. S. 267 (1986). See 478 U. S.JQI6 (1986). 
I On remand,a divided. pan~l of the Court ,of Appeals struck , 


.' down the· Richmorid set-aside program as' violating ,both 

prc)llgs of strict scrutiny under the~Equal Protection Clau~e" 


. " of the 'Fourteenth :Amendment: .J. A. Croson Co. v. Ric!l
mond,~822 E. 2d 1355 (CA4 1987HCrosonI!). The majority 
found that the."<;ore" of this Court's' holding in Wygant was . 
that, ~'[tJo ~how that a'-plan' is 'justified by a cOJIlpelling gov
ernmental interest; a' mUliicipality that wishes to employ a 

. racial preference cannot rest on broad-brush assumptions 'of' 

/historical discrimination.~' 822·F. 2d, cat 1357. 'As the court 

read' this reqUirement, "[f]indil1gs of societal discrimination 


. will nQt suffice; the findings must concern 'prior discrimina.: 

tio.h by the government itni.t'involved.''' ;[d.; at i358 (quot

. ing Wygant; supra, at 274) (emphasis in original): .' . 

In this case, the depate at the city council: mee,ting "re~ 


vealed 'no record of prior 'discriminationby the City in a\\~ard~ ': 

ingpJlhliccontracts ... .'~ . Cro:;mi I/,sup1:a; at '1358.,' More~... 

over, . the 'statistics comparing the minority population of. 

Richmond to the percentage of prime contracts awarded to 


,minority fl.rmshad little or no probative value in establishing" 

prior discrimination in the relevant market, .and actually sug


. gested "more of apolitical than aremedi31 basis forthe raciai . 

'. preference." 822 F..·2d; at ·1359. The court concluded that, 

"[i]t"this plan is supported by a,compelling governmental,in
terest,. so· is every other plan that has been' enaCted' in the 

. Ip~tor th~t will be enacted in the fut1.U"e.'; id., at 1360.. . 
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. The CQurt Qf Appeals went Qn'tQ hQid that even if the' city' 

had demonstrated acQmpelling inte~est in the use bfa .race- - . 

base<l.quQta, ,the 30% set-aside was nQt narrQwly tailQred to 


'accQmplish a remedial.purPQse. . ThecQurt' fQund .that the 

30% figure was "chosen arbitrarily" and wa,;:;' nQt tied, to. the 

number Qf minQrity" subcontractQrs in. RichmQnd Qr to' any' ',.' 

other relevant number., Ibid. The dissenting judge argued 


'that the. majQrity had "miscQnstrue[dT i:mdmisapplie[d]" Qur 

decisiQn in Wygant. 822 ,F. 2d, at1862.· We nQted prQbable 


. juri~diction Qf the city's appeal, 484 y. S. 1058 (1988), arid 

we nQw' affirm t~e judgment. . . 


.II 

',The parties arid their supPQrting'amici, fight ~jnitial bat-, . 

tIe Qver the sCQpe'Qf the city's PQwer ,!;o adQpt iegislatiQn'de

signed to' address thee'ffects Qf past discrimination. . RelYing , 

Qn our'decisiQn in Wyga'[tt,appellee·argiIes that the city tJlllSt 

l~mlt· any race-based remedial effQrts to. eradicating the ef

fects of its QwnpriQI::discriminatiQn. This is·essentially the 

PQsitiQn taken by th~ CQurtof Appeals belQw ..' Appellailtar- . 

gues that QurdecisiQn in Fullilove is cQntrQlling, ahdthat as 


, a result the ,city Qf RichmQnd enjQys sweeping'h~gislative 
" 'PQwer to. define and attack the effects.orpriQr discrimlnatiQn 

in its IQcal cQnstructiQn industry. We find that neither Qf, 
these'~WQ ,rather: stark'alternatives 'can ,With'stand ~alysis; 

,.., 	 , 'In F1J,llilove, we upheld, the minQrity set-aside cQntaiiied in 

§:l03(f)(2) Qfthe Public WQrks EmplQYIllent Act Qf 1977, pUb. 

L, 95-28;9fStat. 116,.42 u.s. C. § 6701 et seq. (Act) against 


" a challenge based Qn the equal prQtectiQn cQmpQnent Qf the , 

Due Process Clause. The Act authQrized a$4 billiQn, apprQ-. 


· pria~iQn fQr federal gTan~s to. state and IQcal gQvernments fQr ' 

use. in public works prQjects. The, primary' purPQse Qf the 

Act was to give the natiQnal eCQnQmy a quick bQQst in a reces

siopary periQd; funds had to. be cQmmitted to state Qr local 


· grantees by September 30, 1977. ' The Act also. cQntained the 
·fQllQwing requirement: "'Except to. the' e~tent the Secretary. ." 	 . . 

\. 

I ...... 
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detertnines Qtherwise, no. grant shall be tJl~4e ~der thisA.ct . 

, ' ... : unless the applicl:mt gives satisfactory assUrance' to. the 

, ., SecretarY,that' at least lOper centum,of the 'amQun~ of eacl1 


'grant shall, be expended fQr minQrity tJusiness enterprises;'" 
Fullilove, 448.U. S.,at 454 (quQting 91 Stat. 116,42 U. S. C. 
§ 6705(f)(2». MBE's w:ere defined as businesses effectiveJy 
controlled by "citiiens_ Qfthe United States who. areNegroes, ' , 

. Spanish-speaking, Orientrus, Indians,Ef)kimQs, and Aleuts:-" 
" [bid.. ,,' " ,' .. " , ',' . ' .. ' " . , 

The principal'QpiniQn in Fullilove, written by,Chief Justi,ce 
'Burger, didnQt emplQy "strictscrtitiny" Qf,any Qther tra¢i-' 
tiQnal standard, Qfequal prQtection review. The ClllefJu.s

,tice nQted at the Qutset that althQugh i'acialclassificatiQnsc:a11, 
, ;'fQr clQseexamirtatiQn; the CQurt was' at the same time "bQund ' 

.' to apprQach [its]task With appropr~ate deference to. the Con- 
gress, aco:"eql;1al branch 5!harged by th~ConstitutiQnwith me , 
PQ1'VertQ 'prQvide fQr the ... general Welfare .of the United 
States' arid 'to enfQrce by appropriate legislatiQn,' the equal 

,protectiQn guai-a,ntees 'Qfthe F,Qurteenth Amendment.'" . 448, 
U. S." at 472. 'The principal. QpiniQn asked' twoquestio:bB: ' 
first, ,w~re the QbJectivesQf the . legislation within the 'PQwer ' 

; olCQngress?, Secolid, was the limited use Qfracial and,eth
nic criter:ia a perinissible means for CQngress to. carry'Qut its 
objectives withip, the cQnstrrunts Qfthe Due PrQcess Cl:iu...:;.e? . 
Id."at 473. ' . . '. " " 

On the' issue Qf congressiQnal'-PQwer;:, the ,Chief Justice " 
fQund that CQngress' commerce power was sufficiently broad , 

, to. all9w it to. reach the practicesQf prime contractors Qn ltd-_ 
, eraIly funded loc~il cQn~tructiQn prQjects.' [d:, at 475-476. 
. CQngress CQuid' ma:rldai~ state' and IQcal gQvern;ment com

pliance with the set-aside prQgram' Under' its' § 5' :power to. 
enfQrce the FQurteenth Amendment. [d., at 476 (citmg Kat
zenOach.v. Morgan,,884 U.S:' 641,,651 (1966». 
-, The-Chief-Justice next'tUrned to. thecQnstrairits on Con- . 
gr,ess' PQwer to. emplQY rac~-:cQnsciQus rerru~dial relief. 'His 
Qpinion stressed two factQrs in upholding theMBE set-aSide: 

" 	 - " -, .. 

" 
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, , ,First was the unique rem~ial 'powers ofCongress under § 5 
'_ of thee-Fourteenth Amendment: " -, ' 

"Here we'de~l :,; . not 'with the limited remedial powers 
of a federal court, for example, but with the broad reme
dial powers of Congress. It is funda,mental that ,irj no 
,	organa!government, state or federal, does the?;e repose" 
<!.mori comprehensive remedial power than in the Con- ' 
gress, eXp"ressly charged by the Constitution with com

'petence and authority to enforce e'qualprotection guar~ 
antees~" ,448 U. S., at 483, (pripcipal opinion) (emphasis 

"added). , ' 
, 	 " 

. Because of these unique powers, the Chief Justice, con-' 
'eluded that "Congress not orily may induce voluntary action 
to assure compliance With existing federal statutory or con

~.:': ,stitutional antidiscriminatiijn', provisions, ,put also,' where, 
Congress has 'authority to declare certain condUct unlawful, 
it may, as here; authorize and induce state action to avoid 

,su,ch,conducL" '[d., at 483-484 (emphasis' added). 
, In reviewing. the legislative history,'behind:the Act, the ',' 
principal opinion' focused on the evidence bef9re Congress 

that a nationwide history of,past discriinination ha'd reduced 
minority partic.ipation in federfJ,l construction grants.Id:' at 
458-467; The Chief Justice also noted that Congress drew 
on its experience ',iInd~r §8(a) Of the ,'Small BUsiness Act Of 

" , , 1953, which had extended aid to minority businesses. ' [d., at 

, "463-467. The "Chief Justice concluded that ,"Congress had, , 


abundant historical basis from which jt could conclude that, 

, traditional procurement practices, when applied to minority 


businesses, could'perpetuate the effects of prior. discrimina
'tioh.!' [d.; at 478.' , " , 


The second factor emphasiz~d by, the principal opinion in' 
Fullilove was' the flexible nature of the 10% set-aside. 'Two 
"congressional ilssiImptions" underlay the ~BE program: 
,fiist, that 'the effects of past discrimination had impaired the 
competitive position of minority businesses, anq second, that 

'~"adjllstment for the effects of past discrimination" would as

',489RICHMOND v. J. A. CROSQN CO: ' 
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,. sure that at least 10% of the funds from the feder*l'grant pro
f gram would flow to mino:-ity businesses. The 9h~ef J ustic~ 


,noted that both: of these -"as~Umptions" could b~ "rebutted"" 

, . by a grantee seeking a waiver of the 10% 'requirement. [d~"' 


at 487-488. Thus a waiver couldbe'sought whereininority 

'businessel) w~re not av:ailabie'to fQI the 10% requirement or. 

more importantly, where anMBE attempted "to exploit the 

remedi~1.l aspects ofthe program by chargiftg an unreaSonable 


,price, ,i: 'e., a price ,hot attributable to the pres,ent effects of 

, .prior discrimination." > [d.,' at 488.: The Ch.ief J.ustice mdi

, cated that without this' fine ~uniI!g to remedial purpose, th,e' 


, ,'statut~ would not have "pass[ed] mJll3ter." ';[d., at 487. 
, In his concurring opinipn, Justice Powell relIed on the leg

,c'islativE;! hIstorY 'adduced by the principal opinion in finding' 
that ~'Congress reasonably concluded that private and gO\~- 

'ernmental rliscritnination had, contributed to the' negligible 
percentage, of publicccintra~ts awarded ~norityco~trac
,tors." [d;, at 503;' Justice Pqwell also found that the means 
,chosen by Congress, 'particularly in light of'.the, fiexib~e 
waiver provisions, were ''i-eason'ably necessary'" to addl"es.s 
the problem -identified. '[d., at ,514-515.', Justice Powell 

, ... 
made it clear that other governmental entities niight have to 

,show. more than Congress. before underlakingrace-consciou.s 

'me-asures:"The degree of specificity reqmred in the findings' 

of,discrimination and the breadth of discretion in the choice of 

remedies may,Vary with 'the natUre'and authority ofth~ gOY

emmental body." [d., at 515-516, n. 14: 


,Appellant and.its supporting amici ,rely heavily oIl Fulli
love for the proposition that a city council, like Congress. 
need not make specif!c findings.of discrimiriation to ,engage :in 
race-conscious relief: Thus, appellant: argues "[i]t, would be' 
a perversion of. federalism to hoid that the federal govem- " 

'merit has acompelling interest in remedying the effects of -. 
racial discri!Jrination iIiits own,pub¥c 'works' program; 'but a 
city.'gQvernment does not." Brief for Appellarit, 32 (footnote 
omitted).' ' ' 
. . 	 / I 

/' " 


\ 
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the Framer~'ofthe Fourteenth Amendment, who desired to 'What appellant ignores i~ that Congress, unlike ,any 'State 
,~ .... 'place c'lear 'li~its on th'e States~' use oftace as ~ c~iteri~n for 

to enforce. the dictates'of the Fourteenth Amendment: rThe 
or poiitical subdivision; has a specific constitutioriaJ :inandat~ 

, legislative action, and to have the feder~l coUrts enforce " 
power to:"enfoI:~~" may at times also Include the P9weI:to de;· those limitations. 'See Associated General Contractors' of 

, fine sit~ations ihicl~ Congress determines threaten pl."itlci , Cal: v: City and Cty., of San' Francisco, 813, F'. 2d, at 929 
, pIes of equality and to adopt prophylactic rules to deal~with (Kozinski, J.) e'The city is not jus~ like the federal govern-: 
those, situations. See Katzenbach V" Morgan,.384 U. S.,at· -, -, ment with: regard to the ,findings it must make to jlistify race- ' ' 
651 (UCorrectly. viewed, '§'5 is a:posjtive, grant of legisla~ 'consCious remedial action"); see also pays, -Fullilove, 96 Yale 

. tivepower authorizing' Congress to exercise its discretion L. J. 453,474(1987) (hereimifter Days) ~i'Fullilove clear.ly fo
in determining whether,and'what legislation. is needed to se': " cused ,on the constit~tiortality of~congressi6nally mandated
cure, the' guarantees of the Fourteenth APlendment")., See . set-aside program") (emph~sis in or-iginal);' Bohrer, Bakke."also South Carolina v.1(atzenbach,383 U. S. 301; 326 (1966) 

.:Wiber; and_Fullilove: Benign 'Discrilninatio~' and COIlgres-",(similar interpretation bfcongressional p(jwer, under § 2 of the/ 
sional Power to Enforcethe ,Fourteenth Amendment, 56 Ind:Fifteenth'Amendnient)~The Civil War Amertdm~nts them- ;' , 

,,-L.JA73, 512....:513(19~1)("Congress maya;uthorize; pursuant, selves.workeda dramatic~hange in the balance between con... 
.to secti()n-5, state action that' would be foreclosed to the .gresslonal~ and 'state power over mattE}rs of race. Speaking 


of the Thirteenth and Fourteenth, Amendm~nts ,in Ex parte 
 , states acting alone").' " 
, VirginJa, 100 U. S. 339, 345 (1880), the'Coury stated:uThey , 
 We ~do not,'~s JUSTICE MARSHALL'S dissent suggests, see 
'were intended to be, what they' really ar~, :limitations of" 'post, at 557-560, find in § 5 of the FoUrteenth 'Amendm~nt 
the powers of,the States afld enlargements of the power of 'some .form of fed,eral pre-emption in matters ,of race;' ,'ve' 
Congress.'" , ',' " simply note what' should be app<l;l"ent to 'a11-:- §1 of the Four-' 

That Congt:es$ may' identify and redress the effects of 'teenth,~endment stemmed from a disttilst ofstate legisia.,
society:wide discrimination does not mean th~t, ii-jortior.i, tiveenactments based on' race; § 5'is, as the dissent notes, '~'a 
the Statesand theirpolitical subdivisions are free to decide , po;itive:' grant 'of .legislative P9wer'" to 'Congrt;ss.·' Post, at ' 
that such remedies are appropriate. ,Section '1 of the Fol,ll'- , :557', quoting Katzenbai;/I, v; Morgan"supra; 'at 651 (emphasis,

" teenth Amendment is, an explicit, constraint ,on state power,. in dis!)ent). " Thus, our treatment of an exercise of congres"
,'and the States must undertake any re,medial efforts in ac..-, sional power in' Fullilove cannot be dispositive her~. -: In"
cordance with that provision. : To hold otherWise wo~ld be to' the Sla;it{jhter-HQuseCases; 16 Wail:'36 (1873), ci,tedby tbe -,

, cede'coritroLover the content of the EqualProtection Clause 
dissent;po§t, at 560, the Court'noted that the' Civil War,to the 50 state legislatures . and their myriad political subdi Ainendme~ts'granted "additional powers to the Federal gov- .VISIOns. ,The mere' recitation of a benign or compensatory 
ermrtent," and .laid "additional re~tri1mts, upon' those o'f the purpose for- the lise 9f a racial classification would essentially, 

- States." 16', Wall. , at 68,' " ' ,,entitle the States to exercise the ,full power, of Congress, 
" It would seein equailyclear, how~ver,'thata state, or localunder § 5 of th,eF9urteenth Amendment and insuiate'any ra~ 

cial c~assification from judicial scrutiny under §1. ' Webe-,. " subdivision (if delegated the ,authority fromfhe State),has 
'- li:ve that such a result would be cci~trary to the, intentions:of, ,the authority to eradicate, the effects of private cliscrirniria

, , " i ' 

~.,..., 

/ 
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tion within its own 'legislative Jurisdiction. 2 This ~~thority , 
must, of course,_ 'be exercised, within the constrai,nts of §1 of ' 
the Fourteenth 'Amendment. , Our decision in Wygant is 'not 
to the contrai-y.Wygai~t addressed,the constitutionality of 
the \lse of racial quotas by local scho()l'authorities pursuaIftto 

'an agreement reached With the local teachers' union. <It was 
, ; in the context of addressing the school boarc;l's power to adopt 

a race-based layoff program, aff~cting its own work force that , 
, the '/Wygant plurality, indicated that ,the 'Equal Protection 
,Clause required "some showing of prior discrimination by the 
governmental unit involved;'" Wygant, 476 U; S.,at 274. 
,Asa matter of state law, the city of Richmond has legislative 
authority over its procurement policies, and' can use its 
spending powers to remedy 'private discrimination, if it iden
'tifies th~t discrimiriation' with the particularity 're'quired' by , 

, the Fourteenth Amendment. To this extent, on the 'ques~' 
tion o( the city's competence, the Court of Appeals erredln:' 
following Wygant by rote in a case involving a state entity' 

,which has state-law 'authority to address,discriminatory prac~! 
j tices, Within local commerce under its jurisdiction. ' 

Thus; ifthe City could show that iihad essentially become a 
"passive partiCipant" in a system 'of'raCial exclusion practiced. 

, by elements of the local construction-lndustry,we',think it' 
clear that the city cotdd takeaffirriiative steps todisll1:antle 

',' such a system': ,It is beyond dispute that any public entity, 
state or' federal, has a' compelling interest in assuring that 
public 'dollars, drawn 'from the taxcontribufions of all citi-:' , 

, zens,' do not ' serVe to firiance the' evil 'of 'pri\"ate prejudice. 

Cf. NorWood v. Barrison, 413'U. S~'455, 465 (1973H"Racial 


, 'discrimination in state-operated s~pools is ~arred py the Con- , 

stitution ~nd [i)t is also axjomatic that ,IJ. state may not induce, 


..... 

, 

, , 
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,encourage or promote private persons to accomplish what it 

is constitutionally forbidden to accomplish") rcitation and in~ 


..0\ t~rnal quotations omitted), 


iiI 
A 

The Equal. Protection Clause of the Fourteenth Amend-: 
ment provides that "[n]o State shalL,.'. deny to any person 
within its jurisdiction the, equal' protection of ,the'1aws." 

, (Emp4asis added.Y As this Co,urt' has noted in, the past, the 
"rights created by the first sectIon ofthe FoUrteenth Amend
ment a,re, by its terms, gUaranteed to the individual. , The: 
rights established are personal rights;'" Shelley v: Kraemer, 

. 334 U. S. 1, '22 (1948). The Ric~mond Plan deniei;' certain 
" 	 citizens the opportunity to compete for a fix.ed perceritage of 

,public contracts, based solely ,upon their race. To whatever 
racial group these citizens belong; their' "personal rights" to 
be treated With equal,dignity and respect areimpli~ated' bya 
rigid rule erecting, race as the sole criterion in an aspect of-
public, decisionmaking. . ,.' " , 

Absent searching judicial inquiry into the justification for 
such race-based measl.l.ies, there is simply no way ofdeter
mining' what cl~ssificatiomj are "benigd' or "remedial" arid 
what classifications are in fact 'motivated ,by illegitimate' no
tions of raCial inferiority 9r simple racial politics. Indeed~ 
the purpose of strict scrutiny is to "smoke out" illegitimate <' " 
uses'of.race bY'aSsuring that the.legislative body'is pursuing 
a goal iInportant enough to warrant use' of a highly ,suspect 
tool. The test also ensures that the means chosen "fit''; this 
~ompelling goal so closely that there ~s little or no possibility 
that the motive for the classification .was illegitimate ,raCial 

, prejudice or stereotype. " 
Classific!ltions based on race, carry ~ danger of stigmatic 

harm. 'Uruess they are strictly ~reserVed foi-remedial set-: 
tings, they may in: fact promote notions of racial inferiority, 
and lead toapoliti(!s of racial hostility:' See Univer~ity ~f 

'~Ji::L 	 __ .r-."_ - .Ct-.--""''''''''' ~'".: 
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, CaliforniaReientS v.j3akke, 438U. S., at 298,(~pinion of 

' 'Powell, J,.) ("[P]referential programs inay only reinforce com


mon stereotypes, holding that certain gT9UpS are ~ilable' to 

achieve success without special protection based on a factor 

having no rela,tion to individu~l worth''). ' We thus reaffirm 

the view expressed by the plurality in Wygant that the sta1)d

ard of .review ,under the: Equal ,Protection CIallse is not de

pendent on the race of those burdened or benefited by,a par

ticularclassification. Wygant, 476 U. S., at 279-280; id., at: 

285-286 (O',CON~OR, J.",concurringin part and concurring-in 

judgment). See also San Antonio Independent SChool Dist. ' '>. 

,v:,'Rodriguez;'411 U~ S. 1,,105 (1973) (MARSHALL; J;, dis-c' ,:~ 

sentlng) ("The highly suspect nature of classifications, based' 

on race, nationality,or alienage is 'well established',) (foot
notes omitted). ' 	 ..... 

,Our continuedadherence to the standard of re~iew: em , 
ployed in Wygant d~es not,as JUSTICE l\1ARSHALL'S dissent 
suggests, see post, 'at 51>2, indicate that,we, view' "racial dis:.. 

,crimination a~ largely a phenoJlli:mon of the past" or that 

"government bodies need no. longer preoccupy.the_mselves' 

with rectifyingracialinjustice." As we Indicate, see infra, ' 


"at 509:"':510, States and their.local subdivisions have many leg': 

islative weapons' at their disposal both to ptiriish and prevent, 

present discrimination ~nd to'remove arbitrary barriers to . 


, minority advancement .. Rather, our jnte~pretation of § 1 

"stems' from our' agreement with the vIew, expresseg by J uS-, 

• 	ticePowell iriBakke that."[t]he guarantee'of equalprotection ' 
,canhotmean' one thing when; applied to one individual arid 

:' something else when applied to a persori of another color." 2 
. Ba/i;ke, supra, at 289:...290. ' , . ' 

, Underthestandard,proposed by JusTicE MARSHALL'S dis

sent,"race-consciQUS classifications designed to furtherre-, 

medial goals;" post" at535, are forthWith subject to a relaxed 


, standard of review. ,How the dissent' arrives, at the legal 

, conclusion that a racial classification' is "desigried to furthe~ 


remedial goals," without first engaging in an examination oJ 


,. t 
I 
I 
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lthe faCtual basis for its .enactment and the nexus between its, I 

scope a:nd that factual basis, we are not told~ Howev~r,once 
I 

the "remedial" ~concltision is reached, the dissent's standard is 
singularly deferential, and 'i>ears little resemblance to the 
close examination of legislative pUrpose we have, engaged iii 
when, r~viewing classifications based either on race or gen
der. ,See Weinberger. v. Wieseiifeld,420 U, S. 636, 648 

, (i975) ("[T]he mer~recitation of a Qenign, compensatory pur-' " 

" pose is' nO.t an automatic ~hield which protects' against any 
.inquiry into the actual purpo~es underlying a, statutory 
scheme~').' The dissent's watered-down version of equal pro
t~ction review effectively assures. that race' will ,always ,be" 
relevant in ,American life, 'and that the' "ultimate goal" of ' 

. ,"elirriinat[ing] entirely from governmental"decisionm.ilking 
such irrelevant factors as a hjunan ,being's race," Wygant. 
8upra, at 320'(STEVENS, J., dissenting) (footnote omitted)", 
will never be achieved. ' ' 
, ,Even were we to,~ccept a reading of the gUarantee ofequal ' 


protection underwhich tbe level of scrutiny varies according 

"to' the ab~lity Of different groups to defend'their interests in 

the'representative' process, heightened, scrutiny would still 

be appropriate in the circumstances'of this case. One of the, 

central 'arguments, for applying a less exacting'standard to, 


,"benign" raCial classifications is that such measures e~sen

-tiall;v involve a choice'm,ade by d6ininant racial'groups'to dis,:, 


, advantage therriselves~, If one aspect of the judiCiary's r9le 


und~rthe Equal Protection Qlause is to protect "discrete' arid' 

insubir mino:rities" from majoritarian prejudice or indiffer.; 

~nce,.see, United Stales v. Carolene Products Co.j,304 U.:S. 

144,,153, n. 4 (1938), some maintain that these concerns are " 

not implicated 'when, the "white :majority" 'places bUrdens, 

upon itself. See j. Ely, Democracyand 'DIstrust 170 (1980)~;1 


In this case, blaCKS constitut~ approximately 50% of the 

popula~ion of the city of Richmond. 'Five of the nine seats on 

.the city, council are beld by blac~'. ,The'concern·that a politi

cal,majoritr Will more easil1 act to the disadvantage of a mi

~' 

:' ' 
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nority based on unwarranted assumptions or incomplete facts 
would seem' to mi1~tate for,' not against, the' application of, ' 

, heightened-judicial scrutiny in this case. ' See Ely,'The'Con
stitutionality o(Reverse Racial Discrimination, 41 U. Chi. L. ~r 

Rev. 723, 739, n.58 (1974) ("0f course it works both ways: a 
law' that favors Blacks over Whites would be suspe!!t.if it 
were enacted by a predominantly Black legislature"). 

In Bakke., supra, the Court· cOluronted aracial quota em- " 
,ployed by the, University' of ,California at Davis Medical 


Schocil:' Untler the plan, 16 out of 100 seats In each~ntering , 

class~at the school w~re reserved exclus.ively(or certain mi

nority groups. ,Id., ,at 288-289.' Arriorigthe justificatii:)J1s , 


, offered,in support ofthe plan were the desire to "reduc[e] the " 

""::r_ 

his~oric deficit ()ftraditionally, disfavored minorities in medi
, , , ,cal. school 'and the medical profession;' and the need to' 

"counte[rl the effects of societal discrimination." [d., at 306 
(citations omitted). Five Membe~ or'the Court determined' 
that none of these interests could justify a plan that com.,. 
pletely eliminated nonminorities from consideration 'for, a 
speCIfied percentage, of opportunities. 'Id. ,at 27l-272 (Pow..;' 
ell, J.) (addressing constitutionality of Davis plan); id. ';. at 408 
(STEVE~S, J:: joined by Burger, C. J. and Stewart' and ", 

, REHNQUIST"JJ. c9ncurring in judgment in,part and di!lsent
in~in part) (addressingonly"legalitY9f Davis' admissions plan, 
under Title VI of the Civil ~ights Act of1964). , ' , , 

, Justice Powell's opinion applied heightened scrutiny under 
,the 'Equal' Protec~ion 'Clause to'the raCial classificatiQnat 
issue: His opinion' decisiv:ely rejected the first justification 
for, the racially segregated admissii:ms. plan. The desire to' , 
have more. black medical students or doctors,.,standing,alone; " 
was not" merely insufficiently compelling to jqstify, a rl:J,ciaL ' 
classi:fi~ation, it was "discririrination for its own sake," forbid~ 

-', den by the Constitution. Id., at 307. Nor'could the second 

concern, the history of discriffiination in society at large,jus

tify a.. racial quota in medical school admissions. Justice 

Pqwell cOlltrasted the' "focused:' goal of remedying "wrongS 


" , 
,,;.... 

..~"" 
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worked bi spe~ific insta.nces of racialdiscrimi~ation';:with 

"the remedying of the effects of 'societaldi§crimination,' 'an 


,amotp~ous concept of injury that may' be ageless in its, reach' 

'intO' the past." Ibid. He indicate,d that for the govern

'mental interest in remedYing paSt discrimination to be trig

gered "judIcial; legislative, or administrative fu:idings of con..: 

stitutional 'or statutory violation~" must' b~ made. Ibid. 


/ Only then does the governmel)t hi:'-ve a compelling interest ill 

, favoring one race over another. - [d., at 308-309. ' 


In 'Wygant,' 476 U. S., 267 (l~86);, four, Me'mbers of the 

Couz1, applied neightened scrutiny to a race-based system, of 

employee layoffs.' Justice Powell,writing for the ph.rrality, 

again drew' the distinction between "societal'discrinrination" , 

which is aninadequate~basis .for race-consciousclas~ifica-' , 

tions, and the type o(identifieddiscrimination that can, sup

port and define th~ scope. of.race-based relief, . The chal::: 

lenged classification in. that case tied the layoff of miniJrity , 


, teachers to .th~percentage otminoritYstudentsenrolled in 

the school district: ,The lower cotirtshad upheld the scheme, 

based on the theory that minority students were in need' of 

'''l1>le models" to alleviate the effects of prior 'discrtminationin 

society: This Court reversed, with a plurality of four Jus- ' ' 

tices reiterating the view expressed by Jtistice Pow:ell in , ' 

'Bakke- that "[s]oci~tl:!.1. discrinrinatiori, without more, is too' 


,'amorphous ~,basisforimpos,ing a racially classified remedy." 
, , 'Wygaiit,.s'Upra, at 276:- . '. " ' 

The role model, theory employed' by t~e lower courts ,failed' 
for two reasoJls; First, the statistical disparity between stu

, dents and teachers had no probative valUE! in demonstrating , ' 

"theIdnd of prior discri:rriination in'hiring or promotion that' 

would justify race'-based, relief. '476 U.~S., at 276; see also 

id., at 294''(O'GONNOR, J:, ·concUrring':-in part and concurring 

iii judgment) '("The' disparity between,tJle per~entage,ofriri:

'norities on the teaching staff and the percentage of minorities, 

'in the student body is not probative of '·employment dis-, 

,crimination"). " Second, because the role model theory had no' 


, 
'_",__ ",_._. ___~__ .__' __~_'__,J 
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relation tO~Qmebasis for believing a ,cQnstitutiQnal Qr statu
tQry viQlatiQnbad Qccurred, it CQuld be used to. IIjustify" race-
based decisiQnmaking essenti~l1lylimitless in s5!Qpe and d~ra
tion. [d., . at 276 (plurality. QpiniQn) ("In the absenceQf 
particularized findings, 'a comtCQuld' uphold reQledies'that 

" are ageless in theIr reach intQ'the past, and timeless in their. -: . 

ability to. affect" the . fpture'~). . ' 
-. ".. 

- :t,e:. 

B 

We think it clear that the factual predicate Qffered in ~up
;PQrt Qf the Richmond Plan suffers frQm the same two. defe~ts 

;,identifiedasfat.aLin Wygant The District·Co1,lrt fQund the, . 
dtycquncil's "findings sufficient t9 .enspre that, in adopting. , 
the Plan,' it wa~ remedying the, present effects Qf past dis- ,,' 
criniinatiQn in the construction industry.",Supp. App.: 163 . 

, (emphasis added). Like the "rQlemQdel" theQrY employed in" 
Wygant, a generalized 'assertiQn thai' there has been past dis
criminatiQn in an 'entfi.,e indlls~ry.prQVidesnQ ~idancefQra 
legislative body to. determine 'the precise &CQpe ,of the' injury . 
it seeks to. remedy. It "has, nQ']QiicalstQPping PQin't." ',' 
Wygant, supra, ~t 275 (plur~lity Qpinion). : "Relief" fQr such, 

.aniIl~defined wrong cQuldextend u;ntil the percentage'ofpub.:' 
lic contracts awarded to' MBE~s in RichmQnd mirrored the 

. ' percentageQf minQrities in thepQP'ulatiort as a whQle.- . '. ' 
, , Appellant argues that itisattempting to' remedy various 
fQrms'Qfpast,discriminatiQn that are alleged to' be resPQnsible 
fQr the small numberofniinQrity businesses·in the IQcal con., 
tracting illdustry:~ Among' these the 'city cites th,e 'exclusi()n 
of blacks fi:Qm skilledconstructiQn trade uniQns: and train-<~ 

-,.' lng·programs.. This past discriminatiQn has prevented them 
.,.' "frQm fQllowing the JraditiQiial pat~·from laborer to. entrepre

. neur.:". BrieffQr Appellant 23-:24: The city also l~sts a hQst . 
" of. nQnracial factQrs which would seem:.tQ face a, member Qf ' 
' :any' racial group attempting to. establish a new business en

terprise, such as deficiencies in working capital, inability to. 
meet bQnding requirements, unfainiIiarity with ,bidding pro~ 

) 
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.. -.~edures, and disabilitycaus~d by an inadequate.track record. 

· [d., at 25-26, arid n~ 41. ,,', .'. . ..~' 


While there !s no. .dQubt that 'the SQrry, history of bQth 'pri~ . 

.r \rate and public discriminatiQn:in this CQui1~ry has cQntributed 


to. a lack Qf OPPQrtumties fQr black entrepreneUrs, thisob- .. 

servatiQn, standing alone; cannot justify a rIgid racial quota 

· in the I:l-warding of public cQntracts. in RichmQnd, Virgirua; 
'., ' Like the claim that discriminatiQn in primary. and secQndary 

schQQling j11-stifies a riiid racial preferencf! in medical school 
admissiQns, an amQrphQus claim that there has, been past dis
crimination in a particular industry cannQt justify the-use, of 
an unyielding racial quota. ., ' -;," 

,It' is sheer specqlatiQn: hQW ,many. mlnQrity firriis there. 

wouid :'be in Richmond absent past societal discrimination-, 

just, as·it was sheer speculatiQn how many minority medical ' 

students would have been- admitted to. the medical schQQl at 

Davis absent -pastdiscriminatiQn in educational· QPPQrtuni

'ties.. , Defining these SQrts Qf injuries as -"identified dis~ , 

criminatiQn" wQuldgive lQcal gQvern'ments license t6 create a 


· patchWQrk.of racial preferences based on statistical genei-al-. 

izatioris abQut any particular field of endeavQr.· . 


" ,These defects are readily apparent in this case. _-The :30% , 

. ,qUQta: cannQt in any realistic sense be tied tQany !njury· \


suffered by ariYQne. The Di,stric,t Court relied UPQI1· fi\"E~ .
> 

predicate "facts'; in reaching its,conc1usionthat there WaSal) 

. adequate basis fQr, the 30% qUQta:'(l) the Qrdinance declares ~ 


.. ~',itself to. be remedhil; (2) sever.aI proPQnents Qf the measm'e 
stated their view~ that there'h;:td' beeri- past discrimination in,: 
the CQnstructiQn industry; (3f minQrity. businesses· received . 
0.67% Qf prime cQritracts frQm the city whiie minQrities COll- ... 

· stituted·50% Qf the city's PQPulatiQri; (4) there were very few 

·minority CQntractQrs in IQcal· and state· cQritract~rs" as~ocia

tiQns; and·(5) jn 1977,CQngress made a determination'that 


.,the effects ()f past di~ci-iminatiQn had stifledminQrity partici
· ,patiQn in the 'constructiQn. industry natiQnally; Supp.. _App.. ' _ 


163-167. . , . ' 
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None'of thes~ "findings,"singlyor together, Provide the 
. city of Ri~hri1ond'with a "strong basis in evidence for its Jcon-' 
-elusion that remedial action·;was'necessary." -Wygant; 476 

. U~ S....af277 (pIEFality,opinion). .~here is nothing approacb~ 
i:qg a prima facie case of a constitution~l or statutory violation 

'by anyone in'the Richmond construction industry. Id. ,at 
. '27~-275; see also id., at 293(O'CONNOR, J:; concurring). '. 
. . , The pistrict Court ~ccorded 'great weight to ·tpe fact: that 

the city council d(i!sigrlated the f'lan as ".rem~dial.~ . But the 
mere 'r(j;citation of a "benign" 'or legitimate purpose for 'a Z:r; 

racial classification.is entitled to little. or ,no . weight. See. 
Weinberger v. Wiesenje:id, 420tJ. S., ~f 648; n. 16 ("This, ,J 
Court need not in equal protection cases accept at face value , 
assertions of legislative. purposes, when an examination of 
the legislative scheme and its history demonstrates that the 
asserted' 'purpose could, not have been a' goal' of the legisla
tion").: Racial classifications. are. sUspect, and that'~means' ~ ." 

that simple legislative' assurances of' good intention cannot '. 
suffice. - .' ~, . 

The District Court also'relied on the nighlyconclusionary· 
statement of a'proponent ofth'e Plan that there was. l1lCial , 
discrimination in' the construction Industry '~in this' are'a, and 
the State, and around the nation." App. 41 ,(statement of' 
Councilpersori Marsh). It also noted that the city manager 
had related his view that racial discrimination still plagued ' 
the construction Industry in his ho~e city qf Pittsburgh. Id:, 
at 42 (statement ofMr. Deese); These statf;ments are of lit
tIe 'probative value ,in ei$tablishing identined discrimination in 
the Richmond constrUction industry , ·The factfinding proc~ 

oJ· ess of legislative bodies is generally entitled to a presUmption -. 
of regularity and deferential/review by the jud,iciary.·See 

. Willia~soiiv. Lee Optical ofOk~ahoma, Inc.; 348 V. S. 483,' 
488-489 (1955).. But when a legislative body chooses·to em.. 

. ploy a suspect classification, it cannot rest upon a generaliied 
assertion as, to the cbissification'sreleyance to it& goals. See~ 
J4cLa'ughlin v. Flo'l:idt:t; 379 U. S. 184; 190-192 U964). A 

" ". -. . . 

.~-" .~ 

.,''. . .~ 
l~~; .:J" 
"a'lD:j;: .. 

501RICHMOND. v, J. A. CROSON CO. 

. Opinjon ofthe q~)\l~
.I69 

governmen~alactor carmot 'render rac~, a legitimate pro:\:y for 
a partJculru; ,condition merely by declaring that the condition 

",~ , exists. , See id" at 193;·Wygant,' supra, at 277; . The hi.stor)
of ~cial classifications in this country sl;lggests'that blind,' 
jud,icialdeference to legislative or executive pronouncementE 
of necessity has' no place in equal protection analysis. See

. Korerruitsu v~ Unt,ted·States, 323, D.,S. 2i4,235-240 (1944) 
(MUrphy, 'J., dissenting). '" ,'. 

Reliance on the, disparity between the number ,of. prime
contracts awardedtominority.ftrms and the rriinority popilla
tion of the city of Richmond' is sirpiiaily mi!>placed~ .There is ' 

, no doubt' that "[w]here,'gross statistical disparities can be 
:shoWJi, they alone in a proper case may conStitute priinafacie' 
proof of a pattern or practice()fdisc:r'iIriin~tion" 'under Title 

. .vII. Hazelwood School Dist. v. United States, 433. U: S.. 
,299~307-:-308 (1977)., B!it it is equally clear that "[w]hen spE;!-
cia! qualificationsare required' to, fill particular jobs, Gompari-. .' 

.. 'sons to. the genE~ra:r population (rather' than to the smaller 
grOUp of individ1lals who possess_the nece¥'saiy.qualificationE) 
may hav~ littlepfobative value." Id.; at 308, n. 13~ See 
also' Mayor of Philadelphia v, Educat{orwl Equality League, 
415 U.,S. 605, 620(1974) ("[T]his is not a case in whi'chit ci::l. 

r 
" . be" assumed that all citizen!? are . fungible for purposes of 

detenmning whether members of a particular class have been .J' 

unlaWfullyexcluded").',": . <' 

':In the employment, context, we have recognized that for. 
certain entry level position.s or pbsitions requiring minimal 
training, statistical comparisons ot the ra~ial composition of 
an employer's work force to the racial composition of the rele:- . 

" vantpopulation may lie probative ofa,.,pattern ,of disGrimina
tion:$ee Teamsters v. Uriited States; 431. U. S.32...1-, 337"", 

338 (1977), (statistical comparison bet\feen ,rmnority truck-, 

drive,rs and rel~vant population pro~ative of. discriminatory 

ex~lusion)'.· But where special 'qualifications are necessar:-~, 


. the 'relevant statistical pool for. p~poses of ~emonstrat~g' 

~ 

\ ' 

" 

.. ' 
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discriminatory' exclusiohinust be' the number bfininorities l, 

, : qualified to, undertake the particular·task. See Hazelwood, 
'supra;' at' 308; Johnso'Yltv.' Transportation Agency, Santa' 
ljlara County, 480 U. S. 616;651~652 (1987) (O'CONNOR,J.,. 
'concurring ,in judgment). ," " " 

In this case, the city does not even know how many M13E's in 
the relevant marker are qualified to undertake' prime or s~b

'~\ contracting work, in public con~~ruction projects., Cf. Ohio 

Contractors Assn. v. Keip,: 713 F; 2d,' at 171-{relying on p~r

, centage'o[ minority'busi'{~esses in'the State compared ,to per.; 

cen~age of state purchaSingc contracts, awarded tO'minority 


<' 	 firms in upholding set-aside).: Nor does the city know what 

percentage of total city_construction dollars minority firms 'now 

receive as subcontractors on prime 'contracts l~t by the city. 

, To a, large extent~ the set.:.aside, of subcohtracting dollars 


"seems to re,st on the unsupported ,assumption that white ' 
prime contractors simply ,will not hire' minority firnis., ' See 
A.ssociated,Genimil Contractors o/Cal.v."City and Cty,,_,oj 
San Francisco, 813 F. 2d,at933 ("There is no finding-:a1)d 
we 'decline to assume ":':that inale caucasian contractors' Will, 
award contracts' only'to ,other ma!e caucasians;')} 'lndeecl" 
there is evidence in this record, that overall minority partici
pation in city contracts ih Richmond is 7 to 8%, and 'that mi

'riority contractor' participation in 'Coinmunity Bl6ik bev~elop
ment Grant construction projects is 17 to 22O/~. ,App. 16, 
(statement of l'dr. Deese; ,City Manager). ' Without anYJn.

, " 

'Since 1975, the city of Richmond has had anordinan~e on the books 
prohibiting both discr(minationCiIi the a~ard o(public contracts and em
ployment.disci-imination by public contractors. See Reply Brief for Appel~ 
lantiS, n. 42 (citing Richmond; Va., City Code, §l7.2 et seq: (1985».:rhe 
city points to no evidence that its prime contractors have beenviolaiing the, 
ordinance in either their emploYment or subcontracting practices. The " 
,complete,silence of the record concerning enforcement of'the,city's own 
antidiscrimination ordinance flies in 'the face, ot'thedissent's' vision of a 
"tight~knit industrY'" which has' prevented blacks from obtaining the'ex- , 
perien~ necessary to partiCipate i~construction contracting. See post, at , 
542-543.' 	 , 

I ' 
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formation 6n ,miriority participation in subcontracting, it is 
quite simply impossible to'evl;llu,ate overall, m~nority repre
'sentation in the ,city's construction, expenditures. ,'/ 

The'cjtyand the Distfict Court aiso relied on evidence that 
MBE ,membership in locaf contractors' assoCiati,ons was ex~ . 
treme~y low. ,Again, standing alone this eviden~e is not 

" probative, of a'fly discrimination in the local constrUction in
dustry. There are numerous explanation!!i'for this dear:th of 

minority participation, including past societal discrimination 


education and economic opportunities as well as both·black 

and white career and 'entrepreneurial choices. "Blacks may 


, be' disproportiQnately, attracted to indu~tries,other than ,con-' 

struction.See'The State of Small 'Business: A Report' of thE: 

,President 201 (1986) ("Relative to the distribution of all busi-' 


'nesses, black-owned businesses are lTlore than prop'ortionally 
, represented in .the transportation industry, but co'nsiderabl~:-, 
less than, proportionally, represented in the who,lesale trade. ' 

, manufacturing,and finance industries"); , The mere fact that 
,black:m,embership,in these 'trade organizations is low, stand- , 
ing alone, cannot establish a prima facie case ~of,discrilnina
tiori.'Cf. Baiemore v. Friday, 478 U. S. 385, 407-408 (1986, 
(mere, existence of single race clubs in' absence of evidence of 
exclusion by race cannot create 'a dlJ.ty to integrate). ,', ' 
, F:or low 'minority, membership ,in these associations'to be 

'relevant, the'City would have to link itto the number Of loc~ , 
. 'MBE's eligi,ble (or m~mb~rship. If the statistical disp~~it::

./ between eligible MBE'~ an!1 MBE membership were great 
'e~ough, an ihference of discriminatoryexc1usion' could :arisE:, 
In such a case,' the city would have a compelling interest in 
"preventing its tax dollars from assisting t4ese 'organiiations' , 
'in maintaining a 'racially !?egregated construction market. ',' 
See NOrWootj,,413 U. S."at"465; Ohio Contractors,supra.at
1~1 (upholdingrninority~set:·asidebased in part on' earlier' 

'District COlJ.r:t findirigtha(Hthe state had become 'ajoint par--.' 
ticipant'. with private industry and certairt- craft unions in " 

·• •• 1 

" 

.-.- ~----~_.-	 Zit _.S ~.JiJW. .'" ~-QJC & 

http:Contractors,supra.at


\. 

OCTOBER TERM, 1988" 
" '. 

--r Opinion of the Court 488 U.·'S. 

a pattern of raci~lly discrfminatory. conduct whjch excluded 

: 'black labor~rs' froni,work on public construction contracts"). 


. Finally, ,the cIty and the District Court relied on Congress' 
finding in connection withthe set-aside.approved in Fullilflve 
that there had been nationwide discrimination in the con
struction industry.' The probative value ofthesefindiIl:gs for 
demonstrating the existence of discrimination in RichP10nd is 
extremely limited.' By its inClusion of a waiver procedure in 
'the ':mitional progra.r:n addressed in Fullilove, Congress, ex- . 
plidtly·recogriized that the scopec;:;f'the problem would vary 
from market area to market area. . See Fullilove, 448 U. S., 
at 487 (pqting' that the presumption that minority firm!? are' 
disadvantaged by past discrimination may: be rebutted by 

,grantees in individual !?ituations).' 
, Moreover, as noted above, Congress was exercising its" 
,powers 4'nder § 5 of the Fourteenth Amendnie~t in makiriga 

, finding that past discrimination would cause federal funds to .. 
. bedlstribut.ed in a manner which reinforced prior patterns of . 
discrimination.' While the States and their subdivi~ions may 
take remedial action when they' possess evidence. that their . 

. own spending practices are exacerb~tinga pattern of prior 
,discriinimitum, ,they must identify .that discri:rp.ination,' public, 
,or private; with ~ome 'specificity before the§'may use race-
conscious relief. Congress hal:? made national findings that: 
there haS been societal discrimination in 'a host of fields. ' If 

a 'state or lqcalgovernmentneed do is find a congression31 .... 
report on the subject to'enact a set-:aSide program, the con
straints of the' Equal 'Protection Clause 'will, in effect,. have 
been rendered ~ nullity. ,See'Days 480-481 ('i[I)t is essential 
that. state and local ag~ncies also establish th~ preseIl:.ce of 
discri~nation intheir"own bailiwicks; ,based: either upon 
their .0\\'n fact-finding processes or npondetelJllinations' 
made by other competent institutions"). . , 

JUSTICE MARSHALL apparently . views, the requirement· 
that Richmond identify the discrimination it see'ks to r~medy . 

, in its oWn jurisdiction 'as a mere administrative headache'; an 

" 
,', 



'''. 

'f-" 
~--
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.~.:-
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"onerous documentary obligatio[n]." Post, at 548. We eari
,; not.'agree~ In this regard, we are in: ~ccord With JUSTICE 

:STEVENS' observation in Fullilove, that', "[b]ecau.se racial 


. characteristics so seldom ,proVide a relevant basis for diEpa:r~ 

, ate treatment; and ,because classifications based on race are.' 

potentiaily so harmful to the entire body politic, it is e~pe-' 
ciallyimportant that the reasons for any such classifj.cadon be, 
clearly identified .and unquestionablyJegitimate."· Fulli4:Ot·e. 
supra, at Sa3....:535 (dissenting opinion) '(footnotes .omitt.ed!. 
The '''evide:iice'' relied ~pon' by the',dissent, :the hlstor:;. of 
school desegregation in 'Richmopp .and numeroUs cong:re5
sianal reports,does little to . define the scope; of any injury to: 

minority contractors.In RichmotJ-d or the ,necessary remed~'. 
The factors relied upon by the dissent could JustitYa prEfer
ence 'of any size 'or duration. . '. .' • '( 

Moreover, JUSTI~E MARSHALL'S suggestion thatfindIrig"5" 
of discrimination may 'be'~~hared" from jurisdiction to jari5
. diction in the same manner as ,information conceriring zoning 
. and property values is unprecedentedh See post, ·at 54-;, , 

quoting R'enton v. Playtime, Theatres, Inc., 475 ,U; 'So Jl, 
51-52 (1986).. We have never approved the extrap-plation of· 
discrimlnation in one jurisdiction from the experience 'oj[ an- .' 

'other.. See Millik~n v; Briuiley, 418 U. S. 717, 746 (1974) , 
. ("Disparate treatment of white and Negro'students occu:rre<:f 
within the Detroit school system, and not ,elsewhere, an..d on ; 
this record the remedy must be limited,to that.system"\ 

In .sum; none 'of the evidence presented by the city points 
, to any identified discrirrrlnation' in the'Richmond construction 
'industry. We, therefore, hold that· the 'city ·~s JailEd. to, .' 
.demonstrate a compelling interest in apportioning public c~n-' 
tracting.oPportunities on thlbasis of race. To accept R,ich- ' 
mond's claim that past §ocieta.l djscrimination alone can, ~rye 

'., as the basis for rigid racilll preferetices would be to open the 
door to com~ting claims for. "remedial relief" forever.-~ dis,; , .' 

:-\ .advantaged group. The dreani~6f aNation Of equal citizens 
'in a society where ra'cei~ irrelevant to personal opportunity 

http:contractors.In
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. and achievement would ·be lost In arriosaic of shifting pref-' 
· erences ,based on inherently unmeasur:;t.ble-claimsof -past· 

Wrongs.· "Courts would be asked toevaluate the extent6f . "~,"';. 

-the prejudice and consequent harm suffered by vari9us mi-, 
norjty groups. Those whose societal injury is thought to ex- .. 
ceed some -arbitrary level of tolerabjlity thEm would be enti- ' 
tied to preferential classifications ....:' 'Bakke, ,438 U. S., 
at 296-297' (Powell,J.).. We think such a result 'would pe' 

'. contr.':l.ry to both the letter ~hd spirit of a constitutional provi'- . 
sionwhose central commandis equaJity: ," ': 

The foregoing analysis -applies. only to' the inclusion of 
·.l;:Ilacks Within the Richmond set-aside program .. There is ab
solutely. no evidence of' past discrimina~ion 'against Spanish-' 

.. speaking;OrientaJ, Indian, Eskimo, or Aleut .persons in, ~ny 
aspect of the Richmond-constructionindustry. The District 
Court took jlJdicial notice of the fact that the vast' majority of 
"'minority" persons in ,Richmond were black. Supp. App .. 

~· 20.7. It ~y well be 'that Richmortdhas never 'had an Aleut, . 
or Eskimo citizen. . The random il].clu.sion of racial gT9ups 

· that, as a practical matter, may never have suffered from dis~ 
. :crimimltio'n in the construction industry in Richmond'sug

gests thatJ)erhaps the. citY's pui'pose was not in fact to tem"- . " 

· edy past discrimination. . -. " . 
If a 30.% set;aside was '!naITowly tailored" to compensate 

·blac~ contractors for ·past· d~scriminatioi1, one may legiti-.· 
\. 

'. mately ask why they are forced toshare this "remedial relief" . 
_with an Aleut 'citizen who moves to Richmond tomorrow? . 
· The gross ov~rirtclusivenessof Richmorid'sracial preference 

. strongly impugns the city's, claim of remiadial motivation. 
See ,Wyga~t, 476U. S., at 284, n. 13 (haphazard inclusion of . 

._. racial iro_ups "further illustrates the undifferentiated nature 
'of the plan"); see also1)ays 4,-82 ("Sucli programs leave one' . 
with the sense that the racial and ethnic' groups favored by 

,- .~ 

the _set-aside'~ere added Without attention to whethe~ their: . 
inclusion was Justified by evidence of past discrimination"). 

-. RICHMOND v. J~ A. CROSON CO, ': 
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IV ,. 

As noted by:the~ourtbelo~i it i~alinost impossible to _~
sess whether the Richmond Plan is narrowly truIored.to rem
edy -prior 41scriminationsince it· is :not linked to identifred 
discrimination in' any ~way, -We ·limit ourselves to two ob- 

. servations in this regal-d, -' _- '.. - 
-~ First; tMre does n(j~ appear to -have been any· consider
' .. ation of the use of race-neutral means to increase minority· '" business participation in city con'tracting. See United Sta;f.e~ 

v. Paradise, 480. U. S. '149, 171 (1987).("In detennirring 
," whether ra~e-conscious remedies. are appropriat~, we look to 
'. 'several .factors, . including the efficacy of alternative reme

dies")" Many of the barriers to minority participation.in the 
construction industry relied· upon by the city.to justify ara-' ~ 
Cial classification-appear-to be race neutraL If MEE's dis
proportionately lack capit8:l or cannot 'meet bonding reqqire
rp.ent~, a race-,neutral. program 'of~city-financing -for small 

. firms would, ajortiori, lead to greater minority participation, 
The principaL opinion in Fullilove found that Congress had' 
carefully examined and rejected race~neutral altetiiatiyes be- ' . 
fore enacting the' MBE set~aside,. See FullilOve, 448'U, -S.', . 
at 463-467; see. also id.. ~ at 511 (Powell,J~, concurrjng)'("[B]y 
the time Congress enacted [theMBE set-asi~e] in 1977., it 
,knew that other'remedies had failed to ameliorate the effeCts' 
. of racial cliscri'mination in thect;mst~~tionindustrY!')' There' 
- is no evidence 'in this' record .that the Richmond' City Council ' 
has considered any alternatives to,a race-based qu~t~, ' 

Second, the 30.% quota cannot pe said to be narrowlY,tal:
·IQI.:~d to any goal, except perhaps oiltrig~t racial balancillg .. 
I t rests . upon the'· "completely unrealistic" assumption '·that 
rtrlI1,o;rities' Wi.ll ~hoose a particular trade 'in lockstep proPor-, 
tion ·~o their representation in the local pop_ulation,· _ See 
Sheet Metal Workers, v. EEOC,478 U. S; 421; 494 (1986) 
(O'CONNOR, J., concurring in part 'and dissenting in part) 
("[I]t is completely unre3:listic to assume that indi\;dua1s.' of, , 

," 

~~"! 

http:participation.in
http:truIored.to
http:contr.':l.ry


569,RICHMONDv. J. A; CROSON CO.
',OCTOBER TERM; 1988 ; 

Opini6no~ O'CONNOR, J . .469of th~}::ourt 488,U. S. 

von~ race ~ll gravitat~ With mathematical exaCtitudeitoe~ch 
employer or union"absent unlawful discrimination"). , 'NothIng we say today pr~cludes a state or local entity from 

Sincethe'city must already consider bids and waivers on a 'taking'action to rectify the~effects of identified 'discrimination 
case-bY-Cllf;le' ba~is, it is difficult to see', the need fo!, a rigid , 

' 

-
within its jurisdiction. If the" city of Richmond had e\idE-nce 

, riumerical_quota.' As noted above, the congressional scheme before-it that nonminority 'contractors were 'systematiCally· 
excluding minority businesses from subcontracting opportuuph~ld in ,Fullilove allowed for a waiver of the set-asjde pro
nities, it could take agtion to end thediscrimin~tor1r exclu, vision where an,MBE's higher price ",as not attributa'Qle to 
sion.' ,Where ther.e is, a significant statistical disparity, be-the effects of past discrimination. ' Based upon proper find-, 
tween the,number of ,qualified minority contractors \villmg ings,such progiams are Jess problematic from an equal pro-' 

- and able to p~rfogn a particularseryice 'and thenillnber of .•t~ction standpoint because they. treat all candidates indiVid~ , 
such contractors actually engaged by the locality. or the lqcal, ually, rather than maki"ng the color of an applicant's skin the ,,' 
ity's prime contractors, an.inference of-discriminatory exclusole relevant consideration. {jnlike the program upheld in ' 

, 'sipn could arise. See. Bazemore v. Friday, 478.U. S., .at :39~:". Fullilove; the ,Richmond Plan's waiver system focuses solely " Teamster~ ,v: United StQ-!es,-431 U. S.,at ·337....:339:., Under' 
on the availabil~ty of MBE's; there is no inquiry int,o whether' _ such circumstances;the citY'could actto dismantle the closed 
or not the p~icular MBE seeking" a "racial preference has business system by taking 'appropriate measures against
suffered from the effects of past discrimination by the city ot . those who dis,(!riminate on the basis' of race. or other i11e:iiti~
prime'"contractors. ' " ' , " . mate criteria. See; e. g., New York'State Club As~niv. Y~iv" 

Given the existence of an individualized procedure, the, , York City, 487 U. S. 1; 10':"'11, 13-14 (1988).. In the extreme 
city's only interest in maintaining a quot'a system ,rather 'than , case, some form of narrowly. tailored 'racial preference might 
investigating t;'e ,need for reniedial action in particular cases beneces,sary to break GOwn patterns of deli Derate exclusion. 

, , wo:uldseem to, be si!flple administrative/,convenience.' But '- .Nor is local goyernment powerless·to deal with indhidual 
the interest in,avoiding the bureaucratic effort necessary to instanceS: of racially motivated . refusals to empl9yminurity 

'tailor remedi~ relief to those who truly hwv,e suffered'the'ef- , contractors. Where such discrimination' OCCurs"a, city would 
fects' of.prio:r:discrimination, Gaimot justify a rigid Hne dr~wn be justified in penalizing the discriminator and pro\idingap-, 
on th'e basis' 'of a ,suspect c.1assification. See Fronti(}rov~ propriate relief to the vjctim of such discrimination: See 
Richardson, 411 U. S. 677, 690' (1973) (plurality'opinion) generally McDonnell DOuglas Coip. v. Green, 4iLU; S. 792; 

, ("[W]henwe enter the realm of 'strict judicial sCrutiny,' there 802-803 (1973)'.' Moreover"evidence bf'a pattern of im;liyid:. . 
can be no dOUbt that~ 'admimstrative convenience" is 'not a' mil djscriminatory acts can, ifsupported by ~ppropriate sta~. 

",shibboleth, the mere recitation of which dictates'constitution tistical" proof, lend support to alocal governmenesdetermina
ality"). Under~ichmond;s scheme, a successful black~ HIs'-, tion that broader remedial reliefis justified. See Teamsters, 
panic, or Oriental entrepreneUr fr(}m anYwhere in the coun~ \ supra, at 338: . ' I 

, Even, in the absence of eyidence of discrimination, the citytry enjoys an' ab~ohite preference over other citizens based ' 
, has at its disposal,a whole array of race-neu.tr~l devices to insolely on their race. We: think it obvious that 'such a pro-' 
'crease the accessibility of city contracting opportunities to gram is not,narrowly,tailored to rerhedy the effects' of pri~r, 
small .entrepreneurs of all races.' Simplification of bidding .,,' -discrimination. ' ' " , , , J" ' , 

'~. 

'/ 



"', 

the product of bUreaucratic inertia mor.e than actual 'neces:' 
sity,and may have a disproPQrtionateeffect on the.opportu
nities open to neW-minority firms. Their elimination Qr 
modification would have little detrirrientareffect on the city's 

. ,interests,~nd would serve to increase the opportunities' avail- ., 
able to_ rnil10rity bU§liness without Classifyirig individuals ,on 
the, basis of race ... ,The city may also act to prohibit dis-' ~ 

, crimination in the"provision of credit or bonding\by:local sup
,pliers and banks. Business as usual should not. mean busi
n~ss pursuant to the unthinking e~clusion of certain members 

'. ,of our society from its rewards., ", . 
In the case at hand, ~he-;i~Yihas not ascertained howmany 

. minority enterprises are present' in" the' local' con.s~rqction 
\ . 'mar~et nor the level 6f their partiCipation in City construct~on .. 

proJects: 'The city points to po evidence that qualified nu
n~rity contra~tors have,be~n passed over;for City contracts, or . 
subcontracts, either as.jl',group or in any individual case. 
Under such circumstances, it is simply impossiQle to say that 

, the city has demonstrated "a strong basis in 'evidence for' its 
'conclusiQn that remediai action was nece.ssary/' . Wygant,

) 
" 476 U.S., at 277. '~', . .' '. . . 

, ,Proper findings in this reg;lrd are necessary to'define both 
the scope of th~ injury 'and the extent of the remedy neces- . 
sary to ctireits effects. Such findings ~lso'serve to assure all.~, 
citizens tha:t ~he deviation from the norm ofequal treatment' 
of all, racial and ethnic groups is atempo~ary matter, ameas- • 
ure taken iri the service of the goal of equality itself. Absent· 

. suc.h findings, there l~ a d~ger thaf,a racial classification . 
is merely the product .of unthinking ste:r,-eotypes or a form, of 
racial politics. . "[I]f' there is no duty to attempt either to 

'measure the recovery by the wrong or to distribute that re

'"': 
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procedures;·relaxati~n of bon!iing require.ments, and t;~ining , , : covery wi!~in thejnjure.~ 'class in an evenhanded way, our : 
, history 'will. adequately. support; a legislative' preference for,and financial aid for disadvantaged entrepreneurs 'of all races. 
. ulmo$t any ethnic,religious, or racial group with the politi- ' would open .the. public contracting m.arkel to all' those' who 

c~~l strength t.o' negotiate 'a piece' of the action' for its mem- ., have sUffered the effects of past societal discriririnationor ne': 
bel'S." Fullilove, 448 U. S;, at·539 (STEVENS,. J.~ dissentglect. Many of;the formal barriers to new entrants may be 
ing). . Because .the ,city of Ricl~ll1ondhas failed tO'identifY the 

:,,' 

-.need for remedial' action in the .awarding of Jts public con-' 
,;tructiori contracts, its treatmentofi,ts citizens on a racia3 
basis \'iolates the dictates of .the Equal Protection ClaUSE;. 

-{);:~ 
Accordingly', thejudgment of the Court of Appeals for the 
Fo'urthCirc.:uit is ' " .. , ," . 

, Affin 'l1ed.·, 

JUSTICE STEVENS, concurring. in part and concurrmg:in ..,.:.". 

the judgment.' ' ' I , 

ACentral purpose 'of the Fotirteenth Amendm€mt is to fur
~. , ther the national goal of equal opportunity for all .oUr citizens. 


, In . order to achieve that goal we must ~ea:ln' from our pas: 

'mistakes, but I believe the Constitution requIres tis toeval

uate, our policy decisions - including: those' that govern. the 


'l'elationshipsamong different racial and ethnic groups ":"pri

maFily by studying t~eir probable irnpa'cf on the futi.l:re.· I 


.:;. thl;lrefore do not agree with the premise that seems to under

lie today's decision, as well as the decision in Wygant v. Jad;

son Boq,rd ofEducation, 476 U. S. 267 (1986), that a govern

:' 	 merital decision that rests'on a racial classification is neve!" 
permissible except as a remedy for apast wrong. See ante. , . 
at493-494. r I do, ~owever, ~greewith the Court's 'explana:

~ -	 <, ., • 

I In iny, view the Court's approach to this case gives unwarranted defer:-. 
ence to race-based legislative action that purports to serve a p,Urely remE:
diaJ goal; and overlooks the poteJ.ltial value of race-based determina,tior~ 

, 	 th'at may serve other valid purposes.. With regard to the former point-a..=: 
I expJained at some length in. Fullilove ,'v: Kiutznick, 448 U. S. -l4E. ' 
532-554 (1980) (dissenting opinion)",:,:I am not prepared to assume. th:a.:. c 

even a' more narrowly tailored set-aside program supportli!dby strongE~ 
findings would be constitution~ly justified: D,ruess the legislatUre clL"'! 
identify both the particular. victi~ ana the part~cular perpetrators of p~-: 



~" 
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t.ion of why the Richmond ordinance cannot be justified as"~ 
remedy for past discriminatiop, and theFefore join J>arts I, 
III.:..B, and IV of its opinion. I Write separately to emphasize 
three aspects of the case that are of special importance to me. 
, First, the City makes no, claim that the public interest in ' 

'the efficient performance of its construction contracts will be 
se,rved by granting'a preference Jo minority-business enter
prises.This case is ttIerefore'completeIy unlil<e Wygant" in 
which" I thought it quite obvious that thdschool board had 
,reasonably conciuded that an inte~ted faculty coulCI provide 
~ducational benefits to theentire student:body that could'not 
be provided 'by an all-white, or nearly all-white"faculty. As 
I poinfed"out in my dissent in that Case, even if we completely>" 
disregard o\ll'history of racial injustice, race is" not always .' 
i.IT~levant to sound governmental decisioilmaking. 2 "In the' . 

discriminatjon, which is precisely what a court does when it makes findings 
of ~ct and conclusi()ns ofiaw; Iif." remedialjusti'fica:tion'fouace-J:>ase(legis~ 
lation will almost certainly sweep too broadly, 'With regard to the latter 
poiIlt: I think it unfortunate that the Court in neither Wygant nor this case 
seems prepared" to acknowledge that some race-baSed policy decisions may " 
,serve~a legitimate public' purpose. I agree; of course,tha;t race is sosel
,dom relevant to legislative decisions on how best to foster the public good " 
that legitimate justifications for race-based legislation will usually not lie, 7, 

"available. Bur unlike the Court,,I would not totally discount the legiti~ 
macy ofr:ace~based decisions that may produCe tangible and Jully justified 
future benefits. See n.2; infra; see also Justice Powell's discussion in 
University afCalifornia Regenti v. Bakke, 438 U, S. 265,311,·319 (1978), 

'''Rather than analyzing a case of this kind by askjng whether minority 
. teachers 'have' some sort ofspeciai entitiement to J9bs as a remedy for sms 

that were committed in the past, I believe that we should first ask whether 
the Board's action advances the public interest in educating childreli for the 
future. " " 	 , " 

" 

~[I]n our-present society, race is riot always irrelevant to soundgoveril
mental' decisionmaking.' 1'0 take the" most obVious example, in .Iawen-. 

." 	 forl,!ement, i(;m undercover: agent is needed to infiltrate a group suspected 
of ongoing criniinal'behaVior-and if the members of the gToupare all of . 
'the same race-it·would seem, perfectly rational.to employ an agent of that., 

. race rather thana member of a different racial class.. SimiIarl:y, iri a,city 

. RICHMOND v. J;A.CROSON. CO. 
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, caseofpublic contracting;:however, ifwe disreganHhe past, , 
'there is not: even an arguable baSis for suggesting that the 

,race of a subcontractor: org~neral'contractor should have any . 
.relevance·to his or her access' to. the market. " 


. Second, this litigation involves an at~eni.pt by a legislative 

oody, rather than a ~ourt, to fashion a remedy for a paSt.' 


. wrong. ;Legislatures are pr:imarily policYID:aking bbdiesthat 
promulgate rules to' govern future c~nduct. The constitu
tional prohibitiof!s' against the enac,tmen~ of ex post facto 
laws apd bills of attainder reflect a valid concern about the 
use of the political process to punish or characterize past con
duct of priva~e citizens.a It is the' judicial system, rather 
than the legislative process"that . is b~st equipped to id~n-

with a recenfhistoly of racial unrest~ the superintendent of police might 

reas6~ably conclude that an integrated police force could deveJop a better 

relationship with the community and thereby do a more effeCtive job of 


"maintaining law and order than a force composed only of white officers. 

;'In' the context of public education, it is "quite obVious that a school board 


. may reasonably conclude that an integratec;i faculty will be able to provide: 

benefits to the student body that could not be proVided by an an-white, or 

nearly all-white,faculty. '.For one of the most. important iessotls that the 

American publil,!schooIs teach is that the divers~ ethnic, cultural, andna

tional backgrounds tliat have been broJlght together in our famous 'melting 

pot' do not identify essential differences' among the human· beings. that in

habit our land. It is one thing for, a white child to be taught by a white 


· teacher that color, like beauty, is only 'skin deep'; it is' far more conVincing 

· to e)Cperience thattruth onaday-t~y basis during the rolitine, ongoing 
learning process." Wygant v."Jackson Boorflof Education,. 476 U. S., at " 
· 313~315 (footnotes omitted).' . . , 

'See u. S. C~nst., Art. I, § 9; cl. 3, § 10, cI. 1. Of course, leglslatures ' 

frequently appropriate funds to coix.tpe~ate victims otpast governmen~ " 

tal misconduct for which there is no jU,dicial'remedy .. See, e. g., Pub. L:.. 

100-383, . 102 Stat. 903' (provision of restitution to mterned . Japanese: ' 

Americans during .World War II). .Thus, it would have been cClnsistent 

with normal practice for the city of Richmond to proVide direct· monetary 

comp~nsation to any minority-buSineSs enterprise that the city might ha\'e " 


..;injured in the past. Such a'voluntary decision bY,a public body is, how-' . 
ever, quite differen~ from adeciSion to require one priyate party to com-
Pensate another for·an Unproven injury. , • 

", 
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tify past Wrongdoers and to fashion remedies that will create 
the 'conditions ihat presumably would have existed had no 
wrong beencommit~ed. Thus,in cases involving the review 

'. of judicial remedies imposed against person~ who lylye been 
proved' guilty of violations' of law, I would allow the courts 
in racial disc,riffiination cases the same broad ,discretion that 
chancellors enjoy in o,ther areas of the law. 'See Swann v.' .. 
Charlotte-Mec!clenburgBoard ofEducation, 402 D. S. 1, 15- ;';' 
16 (1971).4 '.-'~ , . , , , : -~' :. ' _, ' _ ;' 

, Third, instead, of engaging 'in' a debat,e over the proper 
standard of review, to apply in' affjimative-actionlitigation,5 I ,; 

"believe It is more constructive to try tO'identify the charac
t~ristics, of the advantaged and disadvantaged .cll;lsses that 

.' may justify .their disparate treatment. ' ,See C lebuine v.'Cle- ' 
burne, Living Center, ,Inc., 473 ,D. S. 432,,452-453 (1985)' -: 
(STEVENS,'J~; concur.rihg).6 . In this case that approac~ cO,n- ' 

. • As I pointed,out'in my separate' q;inionconcurring ,in the judgm'ent in' 
"' \'; 

United States v. Paradise, 480 U: S. 149, 193-194(1987):' 
, '!A party who hrui'been found guilty of repeated and persistent violations 
of the law bears the burden of denlonstratingthat the chancellor's efforts 
to fashion effective relief exceed the bounds ')f'reasonableness.' The bur
den 'of proof i~ a case like this is precisely the opposite pfthat in cases such 

,,":as Wygant v. Jackson Board ojEducation, 476 U: S. 267 (1986), and Fulli~: 
love v. Klutznick, 448 U. S. 448 (1980), whicti did not involve any proven 
violations of law: In such cases the governmental decisiortinaker who 

, ; would make race-conscious'decisions must overcome a strong presumption, 
against them. ' NO,such burden rests on 'a federal districfjudge who has' 
found that' the governmimtal ul1it before him is gUilty of racially discriniina~ 
torycohduct that violates the Constitution.", ' 

~.'iThere is,only one EquaLProtection Clause.' It requires every State 
to govern impartially. It does not direct the courts to apply one standard 
of.review ill some cases and a different standard in other cases." Craig v. 
Boren, 429U.S. 190, 211-212 (1976) (STEVENS, 'J., concurring). . 
, 6 "I have always asked myself whether I coulq find a ~rational basis' for 
the' classification at issue. The .term 'rational,' of. course, inc;ludes ~ , 
requirem~!'1t that an imparti~1 lawmaker could logically beli,eve that' the' 

_classification :would serve a legitimate :public pl,Irpose that transcends the, 
,.harm to ttte members of the dtsadvantaged class. 'Thus, the word 'ra
, 'tionlll'-:,:for me at least-includes elements of legitimacy and neutrality 

. '. /' " , , 

," 

r-- . 

. RIQH;MOND v.J. A. CROSPN CO; 

Opinion of STEVENS, J. 
,Hj~l' 

,\'111ceS me. that,instead of carefully identifying the charac
teristics of the two classes of contractors that are 'respec

, . I th'elyfavored' and disfavored by itsordinan'ce; the Richmond 
, 'Ci£yCouncilhas merely engageo in the type of stereotypical' 

analysis that is a hallmark of violations of the Equai Protec
tion:Clause.Whether we look at the chiss of personsbene-, 
fited by the .ordinance ,or :It the disadvanta'ged class, the same , 
.conClusion em~rges., . ~' " 

The justification for, the' ordinance is the fact tha£ in the 
past white <;ontractors..:...and presumaQly other white citizens 

'~ 
in Rich,mond-have discriminated against black c6ntractors. 
The class of persons benefited by the ordinance 'is nor, how- , 
ever., limited t(l' victims, of such discrimInation-it encom-. 
passesjjersons who h~venever beenjn business in Richmond 
as well as minority contract.ors who may have been guilty of ' 
discriminating against members'of other ,minorIty groups. 

" Indeed, for aIr the record shows; all of the minority-business 
. " ~nt~rprise~ that have, benefited from the ordinance m,ay' be 

firms that 'h~ye prospered notwithstanding the ',discrimina
. t(lry' conduct' that may have harmed, other minority firms 
years ago. ' Ironically, minority firms that have survived in:, 
the competitive struggle, ra.ther -than those that have ,-per
ished" 'are most likely to ,benefit from an ordinance of thIS' 
kind., . ....,'.:, '.' ", . 

The oroinanceis equally vulnerable because of itsJailureto 
identify the ,charactt::ristics Of thedisadvaritaged' class' of. 

. that must always characterize the perfornlance of the' sovereig:t;l's'duty t9 
gov~rn impartially. 

"In every equal p~otectioncase, we!1ave to askc~rtain ,basic questions: 
What class is harmed by the,legislation, and has it been subjected to a 

, 'tradition of ~isfavor' by our laws?' What is the pu~lic purpose that 'is 
being served by the law? What is the characteristic of the disadvantaged 
class that justifies the'disparate ~atment? , In most cases the,answer to 
these questions will tell ils whether the statute has a 'rational basis."~ , 

. Cleburne v. Cleburne Living Center, Inc., 473 U:S., at 452-453 (STE- . 
vE;NS, J., concurring).' ' . ' .' 

'/" 
,.0' 
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, white contractors that justify the disparatetreatm~nt. That 

cla~s unquestionably includes some' white contractors , who 

are guilty:of past 'discrimination agains~ blacks, but ~~ is only 


, habit, rather than evidence or analysis, that makes it seem 

acceptable to assume thatev~ry white contra~tor covered by 

tl:teordinance 'shares in, that) gUilt. ,Indeed, even among

those who have'discriminated in the past, it must be assumed 


, that at least some of t,hem have, ~oinplied With the city ordi- ':': 
nance" that has, made" such discI-iminationunla:WfuI since ... 

,-1975.'Thus,thecomposition of th~-disadvantaged class of

white contractors presumably' includes some who have been 


, guilty of UlllawfuI discrimimLtion, some who practiced dis- ' 

crimination before it was forbidden by law,8and s'ome"who 


,have'never discriminated against anyone on the basis ofra~e: ' 

Imposing' a common burden on such a disparate ~las.s,merely 

because each member, of the class is ,of the same race stems 

from relianceona ~tereotype rather than fact or reason. 9 


There is a 'special irony in the stereotypical thinking that 
, prompts legislation of this kind. Although it stigrilatizes the 

di~advaritaged class Wjth the, unproven charge of past racial 

discrimi~ation, it actually imposes a ~eater stigma ,on its 


7 See ante, at 502; n. 3. , 
"There is 'surely some, question about the power of a legisla~ure to iin


pose a statutory burden on private citizens for engagingjn discriminatory 

practices aVa time when such pI:actices were not unlawful. Cf. Tea'YtJSUm" 

v. United, States, 431 U. S. 324, 356:-357, 360 (1977). ' 

'There is, of coUrse, another possibility that,should not be overlooked. 

The ordinance might be nothing:more than aform of patronage: 'But racial 

patroriage, like a 'i'a~ial gerrYmander, is no more defensible than political 

patronage or a political gerrymander. q. Karcher v. Diggett, 462 U. S. ' 

725,744-765 (1983) (STEVENS, J., c9ncurring); Rogers v. Lodge, 458U. 's. 


, '613, 631-653 (1982) (STEVENS, J.; dissenting); Mobile v:. Bolden, 446 
U. S. 55, 83-94 (1980) (STEVENS, J., concurring in judgment); CoUsins v. 

City CounCilo/ Chicago:466 F.2d 830, 848....853' (CA7) (Stevens"J., dis

sentingj;~ri.,denied, 409 U. S. 893 (1972). ' A southern State with a long 

history of discrimination against Republicans in the awarding of public con

tracts couldnpt rely on such past discrimination as abasis for granting a - ' 

legislative preference to Republican:contractors in the' futUre., 


::.< 

RiCHMOND v. J. A. CROSON, C<;>. 

~li9 ", j Opini~n ~f STEV~NS, J., 

':;:upposedbeneficiaries: For, as I explained in my opinion In' 
FIl/lilovev. Klutznick, 448 U. S. 448 (1980): " ' , , 

"[E]ven though it is:not the actual p~edicate for~his leg
, lslation, a statute of thjs kind inevitably is percejvedby, ' 

/, 'many a~ resting ori an' assumption, that. those who :arl?' 
granted t\1is special, preference are less' qualified in:s~me 

, respect that is'identified purely by their race." [d., at 
'545. ' " , ' , 
. "The ':dsk that habitual,·attitudes toward classes of per
sons, rather than analysis of the relevant chafact~ristics ' 

, of the class, will serVe as abasis for alegislative c~a.ssifi~ , 
Cation IS presentwhen benefits are distributed as well as 

. . . • .- "I 

when burdens are imposed .. In the past, traditional atti 
tudes, too often,ptovided,~he only, explanatiorffordis
criminatiori against women, - aliens, 'illegitimates,and 
biack citizens. Today there is'a danger that awareness. 
of past injustice will' lead to automatic acceptance of new' 
classificati~ns that are' not i~ fact justified by :attributes ' 
characteristic of the class as a whole. ' ( 

"Wl1en [governmept]c:;reates a special preference, or a 
special disability, for a class of persons, it:should identify , 

"the,charact~ds~ic 'that justifies the special treatment. 
When the classification is defined in racial terms, I be
lieve,tnatsuchpru.:'ticular identification is impera:tive~ 
. ,"In tJ:lis case, only two conceivable bases for differenti
ating the. preferred cla~sesfrom societY,as a whole ,have 
occ,UlTed to me: (1) that they were the ,victims o(unfair 
treatm~n.t in the past, and (2),that they are less 'able . 

-) " to-compete in the-future. Although the first' of·these : 
factors would justify an appropriate remedy for paSt 
wrongs, for: reasons that I have' already stated, 'this stat:': 

'ute is not such a remedial measure. The secondIactor is 
simp}y not true. ' Nothing in the record of tliiscase•.the 

'legislative history 'of the Act, or experience that we may 
, ,notice judicially provides any support 'for such a proposi
'tion." Id., at '552-554 (footnote omitted); , > 

'/ 
\ " 
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'~Acc9rdingly, '1: concur in'I:'art& I, III-B,an~ IV of the " . political br~n~hes, at.l~~t tho~e ?ftheStates, that legislation ~;Court's opinion, and:in the judgm'ent: ' , must be based on ,crIterIa other than race.'" ' ,-' lli 
Nevertheless, glven that a rUle ofautomatic invalidity, for' , 

Ii: 
, a 

~ 

,il.' JUSTICE KENNEDY" concUrring in part ,and concurring, in raciaJ preferences in almost every case would be a significant " ifthe judgment. ," ' break yvith our'precedents thattrequir~,a case-by-case test, I __ ' k,- ~ 
,I join all' but Part II of JUSTICE O'CONNOli's opinion, and am not convinced we need .adopt it at this poirit;" Ph the as- ~ / ,~, 

give this, furt,her expl~nation. , , ' sumption thatit will vindicate the principle ofrace neutrality 

r. i' found in the Equal ProteCtion Clause,:I accept the less aos-o, Part II examines' our case law upholding congfession~l 

,"power: to grant preferences based on overt and explicit classi- ' 
 "lute rule contained in JUSTICE 'O'CONNOR'S opinion, arUle 

, ficaHon by race.' See Fullilove v. Klutznick, 448 U. So 448 
 , based on the propositionthaf anY,racial preference must face' i 

{
(1980). With the acknowledgmentthat the summary inPart the most rigorous scrutiny ,by the courts: My reasons' for ~ 

, II is both precise and:fair, I must decline ,to,join' it. ", The doing so are as follows. . First, J ~mconfident.that, inappli . "~ 

prOcess by whicha,law that is an equal protection,violation cation, the strict scrutiny standa):'d'.villdperate in a manner - ~ 

. 'generally consistent with the imperative of race neutrality, i.,when enacted by a State becomes transformed to an equal, 

, , prote,ction guarantee when enacted by Congress poses a diffi
 ,because it, for:bids the, use even of narrowly. drawn raCial ~ 

" classifica~ions ,except as a last r~sort. Second, the' rulecult proposition' for me;, but as it is not before us, ~I1Y re~ I
, against race-~onsci6us'.remedies' is plready less than an abso


For purposes of the' ordinance challenged' here, it suffices to 

I,consideration of that issue must 'await Some further case. 

, lute one, for that relief, may be the only adequ~ate remedy J 
, s;iy ,that the State ,has the, pOWer to eradicate rac~al' dis 'after a judicial determination ~hat a State'or,its in~trumental,. ~ ity has violated the Equal PI:otectidn Clause. I- note, in this 'crimination and its effects in both the public and private sec

, ~'.~ connection, tliateYidence'which Would s~pporta, judicial find ..... _tors;~nd the absolute duty to,do so whel"ethose Wrongs were 
i~ing: of intentional-discrimination may suffice also ,to justify :re


Amendment ought not to· be interpreted to reduce ~,S~te's 

caused intentionally by the State. itself. The'Fourteenth' 

medial Jegislative action, for it diminishes the !!qnstitutional, .!i$ 
t 

, 
authority in,thisregard, unless, of course; there is a con!lict responsibilities of the political ,branches to say they must wait' H 

'.to act until ordered to .doso by, a ;court:' Third, the strict f~ 

protection. ,The latter-is the case presented here. ' 
with,federallawora state' remedy is itself a violation' of equal 

scrutiny rule' is consistent with our .precedents,. as JUSTICE 

, The moral imperative of racial neutrality is the driving 
 , O'CONNOR'S opinion demonstrates.' . ' 

r",,,'t.. 

"force'of the Equal Protection Clause~ _JUSTICE SC~i:.iA's " The',ord.inance before us falls far sl10rt of ,the standard, we ~,. 

/:;'
opinion underscores tha~ proposition, quite property in my " adopt. -The nature and scope of the injury that existed; its r'
view. The rule suggested in-hi,s opinion, which would strikf;\ 'historical or antecederitcauses; the extent to ,which .the city' if: 

, !~down all· preferences which are ,not-necessary remedies to , contributed toit, either by intention;il acts or by passive com", ,,!:' 

victims ofurtlawful 'discrimination, would ser.ve important ' Plicity in acts of discr:iniination by the'private sector; :the ne t' 
- structural'goals; as it would elimlnatethe necessity for courts cessity for the response adopted, its duration in relation to the t
, to pass upon each racial preferen~e that is enacted. Struc-, wrong', and the precision with which it otherwise bore on what..: , ,~.. 

.;"joturalprotections may be necessities-if moral imperatives are (,k,. everjnjuryin fact waS addressed, were all matters unmea
t~·. to be,,?beyed; His opinion would makeit crystal clear to the , sured, Unexplored, and une'xplained by the ,city council.' We· - f.1. . . . . i1'0H 
"'~.
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are left With an ordinance and·alegislative record open to the 
fair charge that it is not a remedy but is its~lf a preference. 

, which will cause the sameco'rtosive aniinosities that the Con- . ' 
stitution forbids in the whole sphere;of government and: that 
our national policy condemns in- the rest of society a~ -well. 
This ordinance is invalid under the Fourt.eenthAmendrhent. ".' 

JUSTICE SCALIA, ~oricur:ring in the judgment. 
. I agree with much' ofthe--Court's opiriion, and, -in Particu~. 
Jar, with JUSTICEO'Co.NNo.R'S ~onclusion'~hatstrict scrutiny, 
must- be applied to all goyernniental dassific_ation 'by race, 
whether or not its asserted purpose is "remedial" or "be:
nign:" Ante, at 493,- 495. I do not. agree, however, with 
JUSTICE O'CONNOR'S dictum suggesting that, despite the 
Fourteenth Amendment, state and local governments may in . 
some circumstances discriminate on the basis of race in order 
(in a broad sense) "to, ameliorate, the effects ' of·past .di~:" 
crimination:'" Ante,' at 476~477.· _The benign purpose of 

" compensating for social disadvantages, whether -they have 
been-a~quired by reason of prior discrimination 0'1- otherWise,. ; 

. can no more be pursued by the illegitimate means of racial 
"discI,"imination than'canotherassertedlybenign purposes we • 
have repeatedly rejected. See, e. g.,Wygantv. Jackson 
Board ofEducation, 4760. S.267, 274-276 (986) (plurality· 
opinion) .(discrimination in teacher. assignments' to provide 
"role models" for minority students); Pa'lmore v. Sidoti, 466 
U; S. 429, 433(1984) (awarding custody of child 'to father; 
after divorced,mother entered an interracial remaIT~age;- iIi " 
order to spare child social. "pressures and stresses"); Lee v. 
Washington, 3_90 U. 8.333 (1968) (per curiam) (permanent 
racial segregation of all prison inmates, .presqmably to reduce, ' 
possibility of racial conflict). The difficulty of 'overcoming . 
the effects of past discrimination is as 'nothing compared with,. 

,.the difficulty of eradicating from 'oUr society the source of 
-those effe~ts, ~hich 'is the tendency-flltal :to a Nation such 
as ours-toclassifyandjtidge men and women'on the.basis of 

, . theircountty oforigin or-the color of their ·skin. A solution 

..~~... 
 .. .. 


, 


i;, 

. 
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to~ the first problem that aggravates the second no solution 
. . at ail. I share the view expressed by Alexander 'Bic~el tkat 
. "[t]he le.ssonof the great decisions of the S.~pr~lJle Court and . 

the lesson of contemporary history have been the same'for at 
/ le~st a generation: discrimination on the' basis of race is illegal; 

immoral, .l.mconstitutional, inherentlywtong, and d'estructive, 
of democrat!c society.'" A. Bickel, The~o.rality of ~oilsent 

'" . 133 (1975). At least where sbite or local action is at issp,e. 
only a so~ial emergency rising to theJevel of imminent dan
ger'to life, and limb-for example,' aprison race riot, requir
ing temporary segregation of inmates; 'cf. Lee, v. Washingtqn, 
·supra:....can justify an ,exception to the principle embodi~d in , 
the'Fourteenth Amendment tha! "[o]urConstitution is color
blind, and neither knows nor tolerates classes among c..~i
zens," Plessy v. Ferrm.son, 16?U. ,So 537, 559 (1896) (Harlan, 
J;, dissenting); accord, Ex parte Virginia,' 100U. S. 339, 345 
(1880);2J. Story,Coinmentari~$ on the Constitution § i~L 
p. 677 (T. Cooleyed. 1873);T. Cooley, ConstittitionaJLi.mita

, tions 439 (2d ed. 1871). " , , 

We have'in some contexts approved the use o(raci3! classi~ 

fications by the Federal Government to remedy the et'fe:cts ' 
of past ~iscri:riUnation. 'I do, not believe that we must 'or 
sllouldextend those'holdings·to the··States. 'In Fullilcnie v. ' 
Klutznick, 448 U. S. 448.(1980), we upheld legislative action 
by Congre~s' similar in its' asserted purpose to ,that at issue 
here. And we have permitted federal' courts t() pre~cribe 
quite severe, race-copsciotls remedies when coIlf'r'onted with 

. , egregious and, persistent unlawful discriinimltion, see, e~ g .. 
United Statesv. paradise, 480 U .S.149 (1987); Sheet Jfetal 
.Workers v. EEOC, 478 U~ S. 421: (1986). 'As JUSTICE 
O'CONNQR acknOWledges, however, ante, at 486--'-491; it is, one 
thing to permit racially based conduct by.the Federal Gov-. 

. erllinent-wliose legislative. powers concemmg matters of 
race were explicitly enhanced 'by. the' Fourteenth :.Arit€:nd~ 

'ment, seeU.-S. Const., Arndt. 14, §5-and'qujte another to' 
-permit it by the pre~is~ . entities against whose conduct ID' 

-.', ' -, . 

~ 
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'" matters ,of race that Amendmfmt was', specifically directed, 

' see Arndt. 14, § 1. As we ,saId in Ex parte Virgi1lia, supra, 

',' at 345, the Civil War Arrtendments,were designed to ''take 

' away all possibility of 'oppression 'by law becahse of race or 

color" and "to be ... limitations on :the power of the States 
aI)d enlargements of the power ofCongress." , Thus, ~thout 
revisiting what 'we held in Fitllilove (or trying to derive a ra
tional~, from the three separate opinions supporting 'the Ju'dg
ment, none of which commarided, more than tHree votes, com- , 
pare 448'U.,S.,'at 453~495{opinion' of Burger, c.;J., joined 
b)i"WHrrE,;' and Pciwell, JJ.),'with id:, at 495..,517 (opinion of 
Powell,J.), a!ld id:,:,at 517...522 (opinion of ~A~SHALL, J., 
joined by BRENNAN ahdBLACKMUN, JJ.», I do noLbelieve 

,our decision in that case controls the one ,before us here. ' 


'A sound distinction between federal and state (or local) a:c~ 

tion based on race :rests n:otonly upon the ~iJbstarice of the 


'Ci,vil War Amendinents, biit upon socjal reality and govern

m~ntal theory. ' It is a simple fact that whatJustice,Stewart 

described in F'ul~ilove as "the dispassionate objeetiVity [and] 


, the flexibility that' are needed to mold, a race-conscious rem;.. 

' edy around the single 'objective of eliminating the effects ,of 
'past or, presentdiscrimina~ion"-political qualities already to 
be doubted in a nati(mallegislature, Fulli(ove" supra, at 527, ' 
(Stewart, J;, withwhom,REHNQUIST, J., joined,dissent., 

, ing)-are' ,substantially'less likely to exist at, the,state or local 
level. The 'strugglefo~ racial'justice has'historically been a 

. struggle by'tl,1e national society against oppression 'in the in
cIividual St.ates., See, e. {}.,Ex parte Virginia, supra (d'eny
irig Writ of habeas corpus. to a-state judge.in ~ustody under' 
feder-al indictmentfor excluding jurors on the ,basis of race); 
H. Hyinan'& W: Wiecek, Equal Jtistice:Under Law, i835
1875, pp: 312,-334(1982);, Logan, JudiciaYFederalism, in the 

Court of History, '66 Ore. L. Rev. 454, '494-515 (198~): And 

thestrnggle retains that, character in modern times. 'See, 


'e.. {J" Brown v.Board 0/ Education,' 349 U. S.· 294 (1955)' 
(Brown II); 'UnitedSt¢,tes v. Montgomery Board o/Edu.ca-' 

L 

. , 

,jz3RICHMOND v . .J.A. CROSO~ CO.' 

4,69 : ,~~SC_AL!A, i, eoncurrin~jnjudgment -:-_~' 

tio,n, 395tJ:S. 225 (1969); Swann' v. Charlotte~Mecklenburg " 

Board o/Education, 402 U. S. 1 (197],); Gr.iJfin v.Prince Ed

:~:...... 

.. ward County SchQol Board, 3.77 V. S. 218 (1964); Cooper :'i;-•. 

Aa1;on,358 U:S.IQ958). Not all of that struggle has'in.
volvecldiscriminationagainst blacks" see, '~. g." Yick Wa v. 
Hopkins, 118 U. S. 356 (1886) (Chinese); Hernandez v. ,Te.t'a,'!. 
347 U. S. 475, (1954) (Hispapics), 'and not all of it-has been in ' 
the Old South, see, e. g., Columbus Board 0/ Education \-, 

,Pe'nick, 443 U. -So 449'(1979); ,Keyes v. School Dis(. ,_VO.l .. 
Denver, Colorado,Al3 U. S. 189(1973); What the record 
shows, in ot,her words, is that racial discrimination again~ 
any gr~up' firids"'a more ready expression at the state and . 
local than at the federal level. ' To the children of the, Founa
i~gFathers, this should corneas"no sUrpris~.. An. acute 

'awareness of the heightened danger of oppression frorripoliti
ccal factions insmaIl,rather than large, political units dates to 
the very beginning ofoUr riation;d history. See G. Wood, 
TheC~eation ofthe American Republic, 1'776-1787, pp. 499:':' 
506 (969).' As James Madison . observed in'support of the 

" proposed Constitution's eriharicelJIent, of riational. powers: 

"TllesmalIer'th,e society, the fewer probably will be the
',' distinct parties and interests c()mposing it; the. fewei' the 
'distinct parties and interests;' the lll;orefrequently' "ill ;1' .. 

majority be found of the same party;' arid the smaller the 
"number of individuals composing a majority, ~nd the' 

.'smaller the" compass within which they ~re placed. the 
more easily will they, conc~rt and execute their plan of , 
oppression. Extend the sphere and you 'take In a 
greater variety of parties 'and interests; you make it le':;:s 
probable that a pIajority ofthe whole 'wiln:~ave acommon, 
motive tO'invade the rights of other citizens; or if stich a 
commoll'motive exists; it will: be .'more 'difficult'foraJJ 
who feel, it to disco~er their own strength and to act 'in 
unison with ,each other." The Federalist' No. 10; pp~ 
82-84 (C. Rossiter ed~ 1961).' . 
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.'-',----~ ---.-:The prophesy of ih~se words came totru'ition in Richmond in Raney v.' Roordo/Education of Gould S~kool Disi.~ 391' . 
. S. 443'(1968), we have perrriitteQ" as part of the local au- , the enactment of a &et-aside Clearly.and directly beneficial to 

the, dominant' political' group, which happens also" to, be· the thorities' "af'firrriative 'duty to disestablish the dual school' 
. dominant ra:clalgroup. "The'same. thing has no doubLhap . system[s1," such voluntary (that is, noncourt-ordere~n 'm~as-'. 
~ned before in other cities (though the 'racial baSis' of the' ures as attendance zOhesdrawnto achieve-gTeaterracial bal
preference has rarely been made textually· explicit)-artd ance, and out-of-zone assignment by 'race for the same P)ll'
blacks have Q.fteri been on the. re~eivingerid of the injustice . , pose: '. McDmiiel. v. Barresi, 402 D.' S; 39~ .40~41· (1971). 

. 'WJiere injustice is the game,however, turnabout-is not fair ,While thus. permitting the use of rac~ to deClassify racially 
play.· '. . . . '., . ". 

classified students, teachers, and ,educational resources, how.! 
In,my view there' is 'only one circumst~mce in which the .,' ever,. we' have also made it clear that the .remedial pO,werex'" 

states may act by. rq,ce to' "undo the effects ofpast discrimina-" tends no further tDan the scope of thecoritinuing ~onstitu-.: 
tion": where that 'is n~cessary to. eliminate their own mainte~' tional violation. See, e. g. " Columbus Board of Educatio-1( 
nance of a system of. unlawful racial classification . ../ If, for· /v; . Penick,' Supra, at 465; Dayton Board oj'EducaUon\". 
e,xample, a state' agency has a discriminatory Pay sGale com ,Brinkman; 433 U. S. '406, 429 (1977); Milliken'v. Brodley~ 

'pensating black employees'in all positions at 20% less than' 418U. S .. 717, 744'(1974); Keyes y. School Dist.,No. 1, iJen~ 
'.. theirnol)black cou~terparts, ~it may' assu'redlypromulgate an .' ver, Colorado,supra, at.213, ~d it isimplicit"in our cases 

order ,raising' ,th~ salaries. of "all black. employees" to'eliini-· .' that after the dtiaLschooLsystetn has been '.completely diS,., 
nate the differentIaL· Cf. Bazemorev. Friday, 478 U. s., established, the States m~y n9, longer. ,assign . students by
385i395~396(1986); :This di~tinction expiain&, ow school de-;' . 

.' 

'race.• Gf. Pl}J!adena City Board ofB,ducation v~ Spmigln;,
. segregation cases~ in' which we have made' plain that Stat,es -. 427U:: S. 424,(1976) (federal court llla:y~ not reqUii-e raCial as.":' 
and localities ~ometimes have. an' obligation to. adopt z:ace sigllment ih such circumstapces).,' " ' . 
conscious . remedies. While there. is no doubt that' those " . Our analysis· In Bazemore.v. Friday; supra, reflected· our 
cases have~taken into account the conti~uing"effects'~of pre-' .. ' . unwillingness· to conClude, outSide thecpntext"of school as- ,
viously mandated .racial school assignment; .we have held . )ignmeht; that the contin¢rlg effects ofptior discrimination 

'those effec~s to justify a race::consciousremedy only because' can be eqtlated. With state maintenance\.of:a diScriminatory 
w~ have concluded, 'in that context,. that they perpetuate a . system. There we found both that the government's adoIr. 
"dual school system." We have stressedeacn school dis- . tion 'of "wholly. neutrru:admissions" policies for: 4-H~d 

" trict'sc,onstittitional "duty to dismantle it!'j' dual system," and .', HomemaKer, Clubs sufficed to remedy its prior constitutional 
havEdound that~'[e]ach instance of afailure or refusal toJul violation "of maintaiIiing segregated admi&sions" and! that 
fln this affirmative 'duty c~~tinues the violation ,of the Four-. there waS no further obligation to use racial reassignments to 

.' teenth . AmE;ndment." - Columbus r Board oJ Education. v. ' eliminatE/cpntinUing effects'....:that is, any remaining all~bla~k 
,Pe1Jick;supra, at 458-459 (emphasis added)., Concluding in .. and all-white clubs. ,478 U~ S., ,at --407-408., . "[H]owever 
this context that· race~neutral' .efforts_,~t· "dismantling. the sound' Green [y. New Kent County School Board; supra] may,,' ' 
state-imposed dual system" were.. so ineffective that they have been in'the'context of the public schools," we, said,"·'it 
might"il)dic~teli' lack aLgood faitli,"oreen v, Nmp Kent has no application to' this 'wholly different milieti~" ' ld., ~i 

408.. ,The same is sO'here. .' '.. .CoUnty ScJwol Board, 391 1]. B: 430; 439. (1968); s.ee also. 

,', 

{ 
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, 'A State 'can, ofdourse, act '~to undo the 'effects ofpas~ dis~ , tification ~fact,ual'victimsof di~c~ihiination makes'it less sup
crimination" in-many permissible ways that ',do 'not invo,lve portable than ever, because more obviously unneeded. ' 
da~sificationby race. I In the particular field of'state con':, . In his final book, Professor ~ickerwrote:. :, ' . , 
tracting, forexa~ple, it may ,adopt' a preference for small. "[A.] racial quota derogates thehu~an dignity 'and in-
businesses, or even for new ,business,es-=-which would make it , . dividuality' of all to whom It, is applied;, it is ihvidious'in' . I 

easier for tbose prevlouslyexCIuded by'discriininatioriAq , . 'principle as well as in practice .. Moreover,it can easily, 
enter the 'field; Such prpgrams may well have racially dis, , be turned against those it purports to help. ,Thehistor:" 

. prop'.Qrtlomite impact, but they are not based(mrac~:-, ~nd, ' ' of the racial quota· is a history of subjugation'"not'benef
':'- ofcour~e" a State may "undo the~ffc:ictsof past discrimina- " cence. ' ,.Its ~vi1lies not iri its. name, but in its effects: a 

, ''tion'' in the sen~e of giving the identified victim of state dis .' quota is a divider of society, a creator of castes, andit i:3 
criniination that ,which it wrongfUlly, denied him.:...- for exan:t-, ' ' ,all the, wo~s~ for- its racial base,' especially in a ::-ociet:-' 
pIe, givi,ng fo a pr~viously rej~cted black applicant'the job ' ,', -desperately striving for an equality that will make ra~ 
that" by' rea,son of discriminatioIi, had been awarded toa irrelev~nt." , Bickel, The Mob,~,lity of.'Cons~nt, at :i33. 

" white applicant; even if this means terminating, the latter's, Those statements are true and- increasingly prophetic.
employme'nt. ,:In ,such, a ; context , the white jobholder ,is not Apart from their societal effects, howev~r, which are "in th-e
being selected for disadvantageous treatment because. 01 his: aggregate disa~trous," ·id., at 134, ,it is important ,not to lo&\?
race" but because he was wrongfulljawarded a job to which sight, of the fact th:;tt €!,v¢n ','benign"·racial quotas haveincE

'anot,her is entitl(:!d. , That is worlds apart 'from, the' system viQ,ualvictims, ,Whose ve,ry real injustice we ignore"w.h~nevEr
here, in which those to be disadvantaged are !dentified solely we 'deny them enforcement of their' right not to be disadby race., " '., " 

vantaged on the basis of nice. Johnson v.Tr.ansportatio'Jl 
"'lagree Withthe Court's dictum thata'fundarrientaldistin~-, Ag(f11,cy, ~Sarita ClaraC6unty, '480 U. S~:616; 677 (1987)
tion mu'stbe, drawn between' the 'effects of ' "societal" dis-' ,(SCALIA"J., dissenting).' As Justice:Douglas obseryed:'".,\, .

, criminationa,nd the effects of "identified';discrimimition"a~d DeFuIDs who is white is entitl,ed to no advantage by virtue of" .
that the situation would be different' if Richmond's plan were ' that fact; nor is he subject' to any disability; 'no matter whit 

","tailored"; to identify those particularhidders who "suffered his'race or color. ,~Whatever his race, he had a co~titution.aI 
from the effects ofpas(discrimination' by thecjtyor prime' right 'to ha~e his application considered on its individUalme:r
contractors." Ante; at 507~508. 'In my view; however,the its in a racially neutral manner!' DeF'ltnis v. Odegaard, 416,
reasoq' 'that. woid9 make ~ difference is pot, as the, Court U. 8.312,337 (1974) (dissenti,ng .opinion). ' When we depa.?t ' 
states;that.itwoi.dd justify race~c:onscious action-':"see, e: g.,' 

~I • 

from this Am,erican principle, we play with fire, ~dmuch 
ante, a.t504-506, '507-508':"'" but rather that it would enable . '~more than an occasional DeFunis, JOhnson"or ,Crosonhurn.s. 
r~ce-neutral remediation. Nothing prevents Richmond i~om ' ,It is plainly tru~, that in our ,society blacks'have !?Uff~rEd 

. , , according a contracting', preferenCE! to identified victims of',' ,discrimination immeasurably greater' than any directed at 
,djscrfmfnation. While'most of the, beneficiaries might be 

" 

other racial grOUps. ~ut those wh? believe 'that racial pref
'black, neither the beneficiaries nor th9se .disadvantage'dby erences can help to "even the score" display, and .reinforce,~a 
the preference would be. identified on the ,basis o/their race . manne~ ofthmking by race that was the source of the inju.s
.In other' words, far from justifying racial classification, iden:: tice and· that wi!l" if. it endures within· our society, be the, . 

. ~. - . -...~ , 

:- ~-. 

,',
.:'. 

I' 

-\ , 

:........:........-=-=~'"' .•• -----:::-:: 
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SOUrCe of moreinjustic~ stilI. The relevant proPosi~ion i~ ~ot 
that it was blacks, or Jews, or Irish who were' discriminated 
against, but that it was indi vidUal men and women, "created 

,·eqUal," who were ~iscriminated against. Anq'the,relevant 
' resoive is that that should never happen again. Racial pref
erences appear to "even the score" (in 'some smaJl degree) 
only if one embraces the propositibn that our society is appro
priately viewed 'as divided into races, making it right that 
an .injustice rendered in the past to a black man should be 
compensated for by discriminating against, a white. Nothing 
is worth that embrace. ,'Since blacks have been dispJ;'opor
tiona~ely 'disadvantaged by 'racial discrimination, any race
neutral remed!al pr9gram aimed, at the disadvantaged as 

' such ,Will .have a, 'disproportionately beneficial impact, on 
blacks. Only such a program, 'and not one that operates on 
the. basis of race; is in accord with the letter and the spirit of 

,,' I . our Constitution. . . , 

. Since, I believe that the appellee here had a constitutional 
.. ' right to have its bid succeed or'Jaif under a deci~iOlt(making 

, proc.ess uninfected with racial bias,; I concur in the judgment 
of the Court. . ' . , " " .. 

'.~"::JUSTIC~ MARsIiALL" ~th, whom'JUSTICE BRENNAN ana 
,< 

,JUSTICE BLACKMUN join, dissenting. " , : , " 

it is a w~lcome sYmbol of raCial progress when the former 
capital of the Confederacy acts forthrightly 'toe confront the' 
effects"df racial discrimination in its midst., In my view, 
nothing ip the Constitution can be' consttue~ to prevent Rich
mond, Virginia" from allocating a portion of its contracting. 
dol1ars, for businesses owned or controlled by meinbers of mi

"·nority groups. Indeed, ,Richmond's set-aside program is in:., , 
' distinguishable in B:ll meaningful respects from-'and in fl.'J,ct " " ' 

was patterned upon-:-the federal set-aside, pbin which this 
Court upheld in Fullilove v.Klutznick,448 U.S. 448 (1980). 
,k majority,of this Court holds 'today, however, that the 

Equal Protection Clause' of the Fourteenth Amendment 
blocks· Richmond's)nitiative. The 'essence of ,the majority's 
- ~ ,'" 

; . '. ~'r" ~f 

,;~~~",
:'£.-:.. '<\, . 
..t;~••w 

~' 
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.Ml' , MARSHALL, J., diss7nting 
< 


, pbsidon I is that RichnlOnd, has failed -to , catalog' adequate 

" , findings to prove that past discrimination has imp'eded mlnor j 

itiesfrom joining or ,participating fully in Richmond!s c;on

;tI~uction contracting industry. ,I find deep irony in second

, '\,.I1.lessing Richmond's judgment on this point. As much as 

", ~nv municipality in the Unitea State~; Richmond knows,what 

'r~l~i~], discrimination is;, a century of decisions by this and' 
other federal courts has rich(ydocuIY,lented the .city's dis
graceful" history' of public and pr\ivate racial discrimination. /" 
In any event, the Richmond.City Council has supported its 
detenninatiOri that ririnoriti~shave, been Wrongly excluded 
fI;omlocal construction" contra~ting; , , Its proof in~itld~s sta
tistics showing that" .minority-owned businesses have re
ceived virtually no city contracting dollars and rarely'if ever 
belonged to area 'trade associations; testimony by municip,al 
officials that d~scrimination :has been'widespread 'in the local 
construction industry; and the same exhaustive and widely, . ,
publicized fed~ral studies relied on in Fullilove,,' studies 
which showed that pervasive discriinination in the Nation's 

, tight-kpit construction industry had operated to exclude ,mi
norities from, public contra~ting:, These are precisely. tlie' 
types of statisti~al ,and > ~estimonial 'evidence which, until", 
today, this' Court had credited il1 cases approving of race
conscious mel:!-sures'designed to remedy past discrinllnation. 

More fundamentally, today's decision marks a deliberate' 
and giant step backward inthis C'OUrt'S af'flimative-~ctiol1 ju~ 
risptudence. Cynical of o~e municipality:s, attempt to re- , 

• .: j dress the effects of past ,racial discrimination in a particular 

industry, the majority launches a grapeShot attack" on race

conscious remedies in general. The majority's unnece5sar:~; 


_pronouncements will inevitably 'discoUrage or, prevent gov

.emmentalentities,particularly States and localities, fr01TI 

acting to,rectify the scourge ofpast discriminatiori.:, This is 


, ' , 

In the iIlteiest of cori-venience,. I refer to the opinion it) this case 
authored by JUSTICE O'CoNNOR as "the majority," recognizing that certain , 
portions of ~hat opinion have been joifi(~d by only apluraljty of the CoUrt.' 

:
'" 



" 

" 
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the harsh re~litY'of the majority's decisio~, but it is 

,...., 	

, 

. 

,not the 
Constitution's ,command. , ',' 

, I 
" 	 , \ - I > • • • \.! -' . ~. 

As an initial matter, the majority takes an excee<;linglymy
" opic ,view, of the factlialpredicate on' which the ·Richmond 


City 'CouI)cil' relied when it passed the Minority ,Business, 

Utilization' Plan. 'The. majority analyzes Richmond's' initia

·~,tive as ifit were 'based solely upon·thefactsabout local con ,0 

struction and contracting 'practices adduc~a during*e city '\.' 
'council session'at which the measure .was enacted. Ante, at 
479::-481.' In so doing, 'the rn~jori({downplays the fact'that " 
thecitycolincil had before it a rich trove of evidence that <;iis-, ' ',' 
'crimination, in the Nation's construction industry 'had seri
ously impaired the competitive' position' of bpsinesses owned' 
or controlled by members of minority groups: I~ is' only' , 
against this backdrop of documented national discrimination~ 
however, that the local evidence adduced by Richmond can 
be properly,unqerstood. , The rn~jority's refusal~torecognize 
that ~ichmona has proved itself noexceptiQn to the dismay
ing· pattern ofnational exclusion,'which Congress so pain~tak- , 
ingly identifiediilfects, its en~ire analYSIS of this case. ',' 
, Six years bef(n~e' Richmond ~cted, Congress passed, ,and 

. ' the President signed, the ,Public Works Empioyment Act ,of 
1977, Pub; L. 95"':28; 91 Stat. 116, /42 U. -8.' C" § 6701 et seq. 
(Act), a measure; ,which appropriated $4 billion in.,federal 
giants to state and local ,governments for use in public'works 

, prgjects> , Section 103(f)(2) of the Act was a mirioritybusi
ness set-aside provision. It required state or local grantees," 

, to use 10% of their federal grants' to procure' services or sup- ", 
, plies from businesses, owned or controlled by members of 
'statutorily identified minority' group,s, absent an adminis:. 
trative waiver. In 1980, in Fullilove, supra, this Court, up- " 
held the validity of this federal set-aside. Chief Justice Bur- ' 
get's, 'principal opinion noted' the importance 'of overcoming : 
,those: "criteria, methods, or. pra~tices thought by Congress to 


, . have the effect ofdefeating, or sulistantiallY impairing" ac

-~~;: 

, ,5:31
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MARSHALL,J" 'dissenting 
,Il,!) 

l'e~S by the minority business comnuiruty to public , fun~ 

mude available by congressional appropriations<." ,F11llilol:£. 

-1-18. U·. S., at 480. Finding, the, set-aside provision pI"'Jperly 

wiloredto this goal, the Chief Justice concluded thaUheprc;... , 


"	~ram was,'valid under either strict or intermediate scrutiny. 
'td. , at 492. " ' , " " 

'The congr.e~sionaiprogram upheldin'Pullilove was based' , 
lipan' an' i:1rray of congressiomil and agency st~dies wlJ,ic!J.,· 
documented the powerful ,intluence ,of racially exclu~ionar:y 

, prilctices in the busine!,?s 'worId. A 1975 Report "by the 
,House Committee on S",!all Business concluded: .. ' 

"The effects of past 'inequities stemming from radal prej~ 
<udice 'have not rem~ined in thepast.'Tlie Congress ,fi.a..s " 
recognized ~he reality that past discriminatory practices, 

. 'have, -to some degree, adversely 'affected 'our present' 
, economic system. " " , c, ' : 

""While minority ,persons comprise abo,ut 16.percent of 
_ the Nation's population, of the 13 million· businesses in 

the Unitea States,' only.'382,000, '.or approximately 3;0 , 
, percent, 'are owned by IninoritY.'individuals.'1;'he mo::£ 
, , recent data from the Departinent of Commerce also iI'ldi·, 

cates that' the IgrpSS, receipts of all businesses in this 
countrytotrus about $2,540:8 billion,: and of this amOll..T)t 
only $16~6 billion, or about Q;65',percent was 'realized by 
minority business concerns~ ": ... 	 '. . . . 

"These statistics are not the result of random chance.' 
, The. presumptio'i]. rYz,ustbe:rnade that past discriminatory 
systems have resul~ed zn present fconom{c' 'ineq Ilities. " 
H. R. Rep. No. 94-468,pp. 1'-2 (1975) (quoted in Fulli
love; supra, at 465) (opini.on of Burger, C::'J.)(emphasis 

, 'deleted and'added). : ' ' ' 

A 1977 Rep.ortby the' same-Committee. concluded: ' ' 
"[O]ver'the years, there, has developed a, bUSIness sys· ' 
tern' which bas traditionally excluded measurable minor:: 
ity partjcipation. In the past ,more' than the present" 
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cantly, thi~ evidence' demonstrated 'that disc~iin1nation, had' " 
this system of ~onducting business transactions overtly pre.ye,nted exJstingor. nascent minority-oWned businesses, 
preCluded minority input. Currently, we mqre onenem from obtaining not only federal c~ntracting' assignments, but
counter a business,system which is racially neutral on'its state and local ones as' weB. See' Fullilove, supr.a, , at
face"but because of pas,t 'overt social apd eCQnoqIic dis~ , 

4~? " " " crimination ispresenfiy operating; in effect, to perpetu ,. Th~ members of the, Richmond City Council: were, well 
(it'e these ~.past inequities. Minor:ities, until re<;erltly;' . aware of ~hese ~xhaustive congressional findings, a point the ' 

, ' .,have not 'participated 'to !iny measurable extent,in our 
total business system gener:ally, or in the' construction 

~ 

gress, describing federal efforts "to pr~ss o~n new do~rS ofopport~ty 
)ndustr:y in partkular." H. R. Rep. N.o. 94-1791,p. 182 for ;'Tiillions of Americans to whom those doors had pre'viously been barred. 

, or only half-open';);H. R. Doc. No: 92:""169, p;'l (197:1) (text of message , (1977),summarizing H. R. Rep. No.. 94-:468, p. 17 (1976) 
from PresidEmtNixon to Congress; describing paucity' of minority business . (quoted in Fullilove, suprc/, at 466, n. 48).' , C)wne~hipand federal efforts.to give "every man anequai'chance'at the 

Congress f'uit;her found that minorities seeking initial pub-. starting line'~). '. ' 
3 Numerous congressional studies undertaken after 1977 and issued be-,lie ~ont'ract1ngassignmelfts often faced immense entry barri

fore the Richmond City Council convened iriApriU983 found that the ex- ' 
ers which did not confront experienced nonminoritycontra~ elusion of minorities had continued virtUllIly ilnabated-arid that,' becaw;e, " 

,tors; A report SUbmitted to Congress in 1975 by the United ofthis'legacy of discrimination,' minority busiriessesacross theNation had 
States Co~rnission on CiVil ' Rights, ,for exanlple,', described stiiLfailed, as 0(1983, to gaina real, toehold in ~!ie.bw;iness world., See. 
the way in which fledgling minority-owned businesses were, ' "e: g., H. R. Rep. No. 95-949, pp. 2, 8'(1978) (Report of House QoIrimittee 

, on,Small Business, ,finding that minority businesses "are Severely under. hampered by ,"deficiencies in working capital, ,inability to 
capitalized" and;that D:tany niinoritiesare disadvantaged ''because they. are meet 'bonding, requirements, disabilities caused by an inade jdentifiedas members' ofcertain racial categories~); S. Rep. No. 95-1070. 

quate' 'track-record,' lack of awareness of bidding opportuni pp. 14"':15 (1978); (Report of Senate Select Con:unittee on Sinall Business. 
'ties, urifamiliaritywith, bidding procedures, preselectlon be

" ' 

finding. that the federal effort "has ~len far short of its goal tQ develop 
. fore the formal adve,rtising 'process, and the exercise of. strong' and growing' disadvantaged small' buSinesses," ,'and "recogruz[ing] 

the pattern of social anq economic discrimination that continues to deprive discretion by" government procurement 'office'rs to disfavor , 
racial and ethnic minorities, and others, 'of the opportunity to participate , minority businesses. ,i Fullilove, supra, at'467 (sum~ariz
fully in the free enterprise system;'); S. Rep.No. 96,..31, pp. IX, 107 (1979)

ing Uriited States Comm'n· on· Civil Rights, Minorities 'and ',' (Report of ~nate Select Committee on Small Business, finding that manY 
Women as Government Contractors (May 1975»~ . minorities have "suffered the effects of discriminatory practices onimilar 
,Thus, as of 1977, there·· was. "'abundanteviderice" in the invidious circumstarices' over which theY,·have no control"); S. Rep.' 

" ,publi(!.domain "thatininority businessesha[dTbeen denied ef-, No. ,,96-974; p.3 (1980) (Report of Senate Select Committ~e on Small B:usi· 
ness, finding that government aid :must be "significantly ,increas,ed" if:. fective participation in·, public contracting. opportunities by' 

" minority-owned businesses are to "have the'maximum practical opportu- ' procurenlent 'practices that perpetuated the effects of p:r;ior nlty to 4evelop into viable small bui!inesses");H ..R.Rep; No. 97-956. ' 
~discrirnination." Fullilove, suprq" at 477-478. ~ Signifi p. 35 (1982) (Report of House Committee on ~mall Business, finding that 

federal programs, to aid mitiority businesses have had'''limited suecess"to ' 
"Other Reports indicating the dearth of minority-ownedbrisines~es in-, date,but concluding that.success could be ,"greatly expanded" with "appro

, dude H. R. Rep. No. 92':"1615, p. '3 (1972) (Report of the Subcommittee ori .priate corrective actions"); H. R. Rep. No.~-3, p. '1 (1983) (Report of . 
Minority Small Business Enterprise, finding that the "long history of racial House Committee on Small Businel's, finding' that "the smallbusines::. ' 
't!iw;" has created "major problems" for minority businessmen); H. R: Doc. share of Federal contracts continues to be inadequate"). 
No. 92-194,' p. 1 (1972) (text of message fr!)m President Nixon to Con

\ 

'\ 
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ority, telling-Ii, eiides. The transcript of the sessiqn at 
which the council enacted the local set-aside initiative con- _ 
tains nilmer~)Us ,xeferences to the 6-yea.r-old congre;sional 
set-aside progr;lm; to the evidence' of nationWide discrimina
tion barriers described above, and to the Fullilove decision 
itself.- See, ,e.g., 'App. i4-16, 24 (remarks of CitY'Attorney 
William H, Hefty); id.,'at 14-15 (remarks of Councilmember' ' 
William J.' Leidinger); id., atJ8 (remarks of-minority como: 

. munity- task forcepreside_rit Freddie Ray); id., at 25, 41 
: (remarkS' of Cotincilmember Henry L. Marsh III); -id, , at 42 . 
. (remarks of City Manager --Manuel Deese): ' . , 

The city, .council's members also heard testimony that, al: 
though minority groups made up half of the city's population" 

, only 0.67% of the $24.6 million which-Richmond had Oispenseq 
. in construction contracts during the five years ending in 
March'1983 had gOQe t() minority-owned prime contractors. 
Id" at 43 (remarks p(C~uncilmeinQer ij'enry W. Richardson)~ 
They; heard testimony -that the major Richmond area:' <:90

, struction tradeassociations hadvirtuallyno minorities among 
their hundreds of members. 4 Finally, they heard testimony 

- from cityo!ficials as to the exclusionary 'hii:itory' of-the local 
construction industry. 5 

, As the: District Court npted,not a' 
';., ...,. - . 

, , 
'Accordi!lg t,o' testi~~ny' Ii~ :t~de association~presentatives, the' 

Assoeiat~General Contractor$ of Virginia had no. bl~ks among its 130 
RichmOlld-area members, App. '27-28-(remarks o{Stephf,m Watts); the 
American 'Subcontractors Association' had no' black,S amollg its 80 ,Rich~ 

j :mond members, id:, 3.t:36 (remarks, ofPatrick Murphy); the Professional 
Contractors -EstimatorS Associl,!tion ha!l 1 black member _among its 60 
-Richmond members; id., at' 39~(remarks of AI Shuman);,the Central Vir- ' 
g;nia:Electi'ical Contractors Association had'l black member among its 45 

, members, id., at.40 (remarks -of AI Shuman); and the National Electrical 
Contractors ,Association had 2 black members amo'ng its 81 Virginia mem
bers; . ld:, at 34 (remarks_of Mark Singer).' 

5 Among those testifying to the discriminatory Rractices of Richmond:s 
construction industrY was Councilmember Henry Marsh, who had served 

·as may-oJ:' ofRichmond from 1977 to 1982. Marsh stated: 
-"I,have 'be~n practicing iaw i~ this community since 1961, and I am famil~ 

- iarwith the practices in the construction industry in this area,~ in the State, ' 
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'single person who testified before the city coupcil denied that 
discrimination in'Richmond's-coristruction industry had been 

, widespread." Civ; Action No. ,84-0021 (ED Va., Dec. 3. 
1984) (reprinted in Supp.,App.toJuris.Statement 164-16.5).;
So long as one views Richmond's local evidence of discrimitui

against the, backdrop of systematic -,nationwide r~cial dis
crimination which- Congress had so painstakingly identified in 
this verY. industty,_this case is readily'res~lved. , ': ' 

It 

"A~eement- upon a means {O1.' applying the Equal Protec- , 
tionClause to an affumative-~ction program ,has eluded this 
Court'every,time the issu_e has come befqre us." '. Wygant v.' 

, Jackson Bd. of Edu.cation, 476U;S. 267-, 31>1 (1986) (rvL~R-' 
SHALL, J., ~jssenting). "-My view has long' been-tnat race
conscious classifications designed to furthei< remedial goals 
"must serve important 'g9vernmental objectives and must- be.~ 
substantially r~lated,to a~hievement ofthose objectives" in: 
order: to withstand constitutional' scrutiny. University of 
California ~egents-v. Bakk~, 438 U: S. 265, 359(1978) (joint 
opinion_ of-BRENNAN;:, WI;IrTE, MARSHALL,' ansi BLACKl\IUN-, 

,JJ.). (citations -omitted); see also Wygant, supra, at 301-302 
(MARSiiALL, J.,'dis$enting);,FuUilove,448 U. S.,at 517;...519 

--,-
and around ~h~pation. Anii I can say. without equivocation, that'the gen
eral' conduct in the construction industry in this area,: and the State and 
ar;und the natiori, is one in which race discrimination:and exe\usion on the 

, basis of 'race is widespread. ' -' '., 
. "I think the situation involved in the City,of Richmond is the same ... : 
I think the: question'of whet-her' or, not~emedial'action is required is ~ot 

"opim to qu~stion." ld., at 41., ',' " ", " 
Manuel Deese, who in his capacity as City' Manager had oversight respon

\;ibiIity for city"procurement matters,stated that he fully agre~d with 
Marsh's analysis.- Id., at 42; , . ' , 
, 'The representatives of several tradEt_,associations did, however, 'deny 

that their particular organizations'engaged in discrimination. . e. g., 
id.• at 38 (remarks of AI Shuman, on ~half of the Central Virginia Electri- ' 

, _. . . I ' 

cal.Contractors Association).' , - ' 

, 

/ (' 
,. 



'f ,536 

----------

OCTOBER TERM, 1988 

MARSHAit, Jo, dissenting 488U; S. 
" , 

J. ,concurring in judgment). Analyzed in 
terms of this" two-pronged st~ndard, Richmond's set-aside, 
like the federal program on which it was.l!1odeled"js "pl~in1y 
constitutional." FullilfYIJe; 'supra, aL519 (MARSHALL, J.,',
concurring injUdgment). . 

~"" 1\ 
1 ~ ~ 

TurnIng first to the governmental interest inquiry, Rich
mond has two powerful interests insetting aside a portion' of 
public contractipg- funds for minority~o\VIled enterprises. 
,The first is the city's interest in eradicating the effects of past 
raciafdiscrmunation. ,It IS far toolate·in the day to doubt 

~ that re,medyingsuch discrimination is a compelling, let ~one 
an important, interest. , In Fullilove, six Members'of this:, 
CoUrt deemed, this interest sufficient to support a race

,,' con~cious set-aside program governing'federnI c'ontractpro
, curement. ,'The decision, in holding thatthe federalset:-aside 

proVision satisfied the equal protection principles under any 
level_of scrutiny, recognized that the measure sought to re-' ,
move "barriers to competitive access which had their roots' in 
raciala:nd ethnic discrimination"and which continue today, 
even absent any intentional discrimination or, unlawfut~on"' 
duce" 448 U. 8.', at 478;:see alsoiii. , at 502-506 (Powell, J.; 
concUrring);id., at '520 :(MARSHA,LL, J" concurring in judg
ment).' 'Indeed,' we -have repeatedJy' reaffirmed the gt;lvern

ment's interest in breaking down barriers' erected' by past 

racial discrimination in Cases involving access,' to public 

edncation,McDaniel v. Barresi; 402 U. S. 39, 41 (1971); iFni

versity .of. Californi~ Regents v. :Bakke;. 438U: S.; at 320, 

(opmion ofPowell , J.); if!., at 362-364 (joint opimon of,BREN'': 

NAN, WHiTE, MARSHALL, and BLACKMUN, J~.), employ-, 

ment,United States v. Paradise, 480 D. S. 149; 0167 (1987)' 

(pluralityopinion); id.; at 186-189 (PoweU, J., concurring), 

and valuable governmentcontracts, Fullilove,448 U. 8.; at 

481-484{opinion of Burger, C. J~); id.,;at 496-497 (PoweU 


-~---

. RICHMOND'v. J.A; CROSON CO, 0.:. , 

" 469 MARSHALL"J., dissenting· 

J.y' concurring); id., 'at 521 (MAR$HALL,.J., conC'illTin1! in 

judgment). ' 


Richmond has a second compelling interest in setting aside,. 
where possible; a portion of its Gontracting dollars~ That in
terest is the prospective one of preventing· the city's own 
speriding decisions ,from' r~iriforcing ~rid' perpetuating' th~ 
exClusionary effects of past discrimination. See. F1.llliiove. 
448 U. S., at 475 (noting',Qol1gress' conclusion that "the sub- ,I 

" contracting, praGtices of primecontracto.ts could perpetuate 
,the prevailing i,mpaired access by minority businesses to pub
lic contracting opport,uni~ies"); id.'" at 503 ·(Powell~J.. ;4 " 
concurring);'" ' , , 
. , The majority pays'only lipseMTice to this additional govern

'mentalinter~st., See, ante, 'at 491.:..493,503-504. ,But our 

decisions have often emphasized the danger of the govern

m~nt. tacitly adopting, encouraging, or' furthering racial db'-, 

crimination even by its own ~outine operatiqns. In Silelley 


,v. Kraemer, 334 U. S.l (1948), this C~urt recognized this in,:,. 
, , terestaS a,constituti9nal command, holdil)g unanimously truit 

r:the Equal Protection Clliuse forbids courts to'e~orceracially 

restrictive covenants even where such covenants, satiSfied 'an 

,requirements 'of state law, and where the State harbored no 


; " discriminatory 'intent. Similarly,in Norwood v: Harr.is(m, .< 

413 U.'S. 455 (1973), we invalidated, a program in . which ,a . 
State purchased. textbooks and loaned them, to students ill 

, publicoa!ld :private schools, inciuding privateschooi~ .With rn~ 
',' 

" 

cially discriminatory policies" We stated that the'Col1stitu " 

tion requires a State "to steer Clear,'no'tonly of.operating the 
oJddtial system of racially' segregated schools, but also of giv

'. ing, sigllificant aid toinstitutions that practice racial or other 
, invidious discrimination.'; ld;;at 467; see also Gilmore',-. 


City ofMontgomery, 417 p.,S.556 (1974) (tipholdingfederal

court order forl:>iddirig city to allow private seiregated schools 

·~hich allegedly discriminated onthebasis of race to \lsepublic 

parks). 


~ 
~, '" 

t 
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, _ _ is wrong to trivialize the continuing impact of 
'governmeht acceptance 'or use of private institutions or stmc

, tures' once, 'wrought, bydiscrirriination., 'When government 
channels, all its conttacting funds to a white~dominated com

, ,munity,o{established contractors whose racial 'homogeneity 
is the product of. private discrimination" it does, more than 

, place its imprimatur on the practiCes whi,ch fotged and which 
.' continue to define that com~unity. Italso provides a meas-, 

urable boost to those ,economic entities that have thr'ived 
, with~n it, while de~ying irriport~nt economic benefits to fhose 

" "entities which, bt'.t for 'prior discrimination; might well ,be 
'better qualified to receive, valuable government co'ntracls. 
In my'view, the interest in 'ensuring that the' government 
does not reflect <;lrid 'reinforce prior private discrimination :in . 
dispensing public contracts is every}jit as strong as the inter
est in eliminating private discrimination 7" an interest 'Which 

, 'this Court has'repeatedly'deemed compelling. See, e. g., 
NewY6rk State Club-Assn.'v. New'YorkCity, 487 U. S. 1, , 

, "14,' n. 5 '(1988); Board of Directors of Rotary 1nt'l v.Rotary 
,Club ofDuarte;4s1 U.. S. 537, 549 (1987); Roberts'v. United, 
'States Jaycees, 468 U.S. 609,623 (1984); Bob Jones Univer- " 
sitl/v. Unit"ed States, 461 U.,S. '574,' ,60:4 (1983); RUnyon v. 
McCraryj, 427 U.$. 160, -179,(1976)., The more goverriment 
'bestows its rewards on tho§je persons or busines§jes that were 
positioned tor-thriye during a period ofpriva~e, racial dis
crimination, the tighter the deadhand grip, of prior, dis~ , " 
crimination, becomesori the present and future. 'Cities li,ke 
,~ichmond may; not pe constituti.onally required'to adopt set
.aside plans.' But see North Carolina Bd:, of Education v. 

'.' S!Vcmn, 402, U; S. 43; 46 (1971), (Constitution: may require 
',consideration· of race in 'remedyhigstate-sponsored school,' 

\, 

,segregatjon);McDaniel, supra, at 41 (same, and stating that 
"[a)ny; other approach, would 'freeze the status quo that is 
the very targetof.all d~~egregation processes").' But there' 
'can be no doubt, that when RIchmond acted' affirmatively, to 

,stem the perpetuation of patterns of,discrimination through 

j.-. 

- . ': '. .... 	 . 
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its' own decisionmaking " it served an interest, of the, highest 
. order. '-, . ~ , . 

2' 	 I" 

_The, remaining question with respect to the ."governmental 
interest" prong of equal protectionanalys.is is whether ,Rich
mond has pr6ffer~d satisfactory' proof of past racial· di5
dimination to support its twin interests In remediationaIid :n' 
governmentaLnonperpetuation. '.Although the Membei-s of 
ihis Court have differed on the appropriate. standard of r,e-. 
vie",v for:race-c6nsciousl"emedial measures, s~e:United Stati::s 
v. Parad:ise,_480U. S~; at 166, and 166-167, n; 17 (plurality 

/ opinion); Sheet Metal WQrker~ y. EEOC, 478 U. s: 421,.-!....<;;O 
(1986) (plll!alityopini'9n), we have always,.regarded this fae.;. 
tual inquiry' as'a ,practical one. Thus, the Court has e5
chewed rigid tests which require the provision of particu.1m: 
species of evidence, sta~isHcal or othen\rise.,' . At the" same' 

,time 	we have reqllired' that government adduce .e"dence 
that, taken as a whOle', is suffici~nt'to support its cIaimedb: 
terest and to, dispel' the natural concern'that it. acted out oJf 
mere "paterrialistic stereotyping, not on "a careful. consider-
ation of modern social conditions." Fullilove 'V. Kl1dzniCk, , 

c • at 519 (M:ARSHA~L, J., concurring'ln judgment). , 
supraThe ,separate 0 pinio:ns issued in :Wygant v: Jackson Bd. 'of . 
E,ducation, a case ipvolving a school board's race-conscioris ' , 
layoff provision, -reflect fhi!? shared. understandlIlg. > Justice ' 

, Powell's opinion for a plurality of four Justices" stated that 
"the trial court must make a"factual determi~ationthat the 
e'mployer 'had a strorig basi,S in e'vidence for 'its conclusion 
that remedial action w~ necessary." .476 U. S., at" 2'T7. ' 
JYSTICE O'CONNOR'S separat~ concurrence required '~a firm 

. basis for cQncluding t~at : remedial action was, appropi'i:;te." 
Id., at 293. ·The dissenting opini'on I authored,' joined oy, 

, " , JUSTicES BRENNAN andBLACK14UNj requITed a government 
body to present a "legitimate factual predicate" and a re\;ew
ing court to "genuinely consider the circumstarices 'of the 
provision at issue." lcJ,., at .,297, 393. Finally. JUSTICE 

- ' ./ 

;. . 

.' 
" 
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,separate dissent sought and found "a'rational arid' 
,gnques,tionably legitimate basis" for the, school board's ac
tion. , jd. ;~t 315-316. Our u~~lIingness to go beyond these 

,genera,lized standards ttl require specific types of proofin all 


, circumstances reflects, in my' view" an understanding that 

discrimination: takes, a myriad of "ingenious arid pervasive 

forms."" University of California Regentsv. Bakke, 438 


S.; at ;387 (separate opinion ofMARSHALL; J.). ' , , 
The varied b,ody of evidence or(which Richmond relied pro- ' 


vides a '~strong," '~firm,'" and' "unquestionably legitimate" 

basis upon which the citycouncj} could determine that the ef

, fects' of past ra,cial discrimfnation warranted a reme~iial and' 

prophylactic, governmental response. As, I ,have noted, 


, supra, at~530-534; Richmond acted against'a backdrop of con

gre~siorial jln'd Executive Branch studies which dem()ristrated 

with ~such fQrce the nationwide pervasiveness of prior dis

cril!lination that COIlgresspresu'med that "'preseriteconomi~ 


, • inequities'" in construction contracting' resulted from" 'past, 

discrim}natory systems.'" Suprli" 'at 531, (quotingH. R. 

Rep. ,No; 94-468;pp; 1-,2 (1975». T.he City's local evidence 

confITrried thai 'Richmond's construction industry did'not devi

, '," ate from this p'ernicious national pattern. ' "The fact, that just , 
'0.'67% of public construction expenditures over the previous_ 

"'~five years had gOI').e to minorit,f'owned priIne contractors, de- , 

,spite the city;s'racially mixed population, strongly $uggests ' 

that, construction, con,tracting ~ in 'the, arf'a' was' rife With' 

"present economic inequities." To the extent this enormous 


, disparity did' not itself'denlOnstrate that discrimination had ' 

,',occurred" the descriptive testimony of Richmond's elected and ' 

'appointed.Ieaders drew the necessary link 'between th!2! ,piti-, 

, fully ,smaH presence of minoritiesjn construction contracting, 

'and pa&t~exc1usionary practices.' :That. no one, who testified 

challenged, this depiction of Widespread racial discrimination 

in area co'nstruction 'contracting' lent significant' weight to 

these accounts. The fact that area trade associations had vir

tually ~o.minority.m'em~ersdramatiz~d the extent ofp~sent 


~" 

" 

!; ;. 
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inequ!!ies a~d suggested thelasting'power of paslllfcrimina- ' 
tory systems, In sum, to suggest that the facts on which 
Richmond has relied do not provide a sound basis for'its,fuid
ing of past, r~cial~i~crimination simply blinks credibi4ty~' , 

Richmond's reliance on localized,industry-specific:: findings 

is a far cry from the 'reliance ~)ll generalized "socieJal dis

crimination" which the majority,decrfes asa basis for reme

dial action. ,Ante, at 496, 499, 505: . But characterizing the, 

plight of Richmond's minority contractors as mere "socieral 


, discrimination:' is not the only ~espect ip which the ,majority's 
_ critique shows an unwillingness to come to grips, ",;th why 

construction-contracting in Richmond is essentially a whites- . 
'OniYenterprise., The majority al$o takes the,disinge.nuQUs 
approach of disaggregatingRichmond's loc~l ,evid~nce, at

, tacking i~',piecemeal, and thereby concluding that no. single 
piece of evidence adduced by the' city~.,"standinga1one,: 'S:ee: 
e. g., ante, at503, suffi~es to prove past discrimination:, But 

'items of evid~nce do not, of course, "stan[d] alone" or exis~ in 

alien Juxtaposition; they necessarily work together, reinforc
ing or cOl1tradictingeach other. ' " 

In ,anyeve~t,' the majority's critiCisms of individual items 
bf Richmond's evidence rest on flimsy foundations., The nia~ 
jority states, .for example"that reliance ont1~e disparity be,

,tw~en the share of City contracts awarded to minority fiim.5 
> (0.67%) and~the minority p<?pulationbf Richmond (approxi:

',mately 50%) is ~'I¢splaced." ,Ante, at 501. It is ,trUe ,that. 
, I when the .factual predicate needed to be proved 'is on~ of 

present dlscrill.lination, ;we have generally credited statistiCal' 
contrasts between, the racial composition'of awork,forceand 
the general population as proving discrimination ,only where 
this contrastrevealed "gross statistical disparities." Haze(

. wood Sclwol Dist. v.United 'States, 433 U. S. 299,307-308' 
(1977) (Title VII c~se); see ,also Teamsters v. United States, 
431 U. S. ,324,339 (1977) (same). But this principle does ,not 
impugn Richmond'S statistical' cohtrast,., for. twg reasonS~c, 
First, considering hoW minuscule the.share Qf RIchmond pub

. - ." . 

,', 
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lie cO:t;lstruction contracting doHars' received by, minorlty~ 
owned businesses is" it is',hardlyi.mreasonable to conclude 
that. this case hivolves a. "gross statistical' disparit[y).-.' 

-Hazelwood School Dist., supra,' at ,307. ,Theteare roughly 
. equal num1;>ers of minorities ~nd nonminorities in Rich~ 
'mond-yet minority~o_wned'businessesreceive one~seventy~ 
fift/J of the public contr~ctjng funds that other businesses re~ 
ceive. See Teamsters, supra, at 342, n. 23 ("[F)ine tuning of 
the statistics' could not 'have obscured the glaring absence of 
minority [bus] drivers .... '[T]he company's ipability to rebut 
the inference Of discriminatiorr came npt from a misuse Of sta~ 
tistics but .. from 'the inexorable zero' ~') (citation Omitted) 
(q1,loted iIi JOhnson v. 'Transportation' Agency, Santa Clara' 

'County, 480 U. S.616,656-657 (1987) (O'CONNOR, J., con~ 
'ctirring'in judgment». , '. ' 

Second, and more fundamentally, where the ~issue is, not 
, present discrimin1ition but rather whether past discrimina.: 

" tion has resulted 'in the continuing exclusion 'of minorities, ' 
from a h~storically tight-kn~t industry, a', contrast between 
population and work force' is entiTely· appropriate to' help 
:gaug~ the degree of the' eXGh.ision. 'In Johnson v.: Transpor~ 
tation Agency, Santa Clara County, supra, JUSTIQE O'CoN

.NOR specifically observed that, ,when, it is alleged that dis
.' crimination 'has prevented blacks. from "ob~aining' thee). 


experience" needed to' qualify fQr a position, the "relevant 

. comparison" is not to the percentage of blacks in the. pool of 

qualified candidate13, but to "the total percentage of blacks in . 


"", 	 the Jabor force." .Id.; at 651;see'also Steelworkers'v. Weber, 
443 U. S. 193, 198~199~ and·n.' 1 (1979); Teamsters, supra, at 
339, ·n. 20. .This-contrast is especially illumihatipg in cases 
like this', where a mainav~nue of introduction into the work 
fQrce -:-here, membership in the. trade 'aSsoclations whose .. 
members presumably train apprehtices and help them pro
cure subcontracting assignments -is itselfgrossly dominated 
'by nonminorities: The majority's assertion, that the' . city , 

/"does not even know how many MBE's {n the relevant mar.,. . 
. ket ar~ 'qualified;", ante,at 502; is thus entirely beside. the 

, \. 
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, 'cr 	 MARSHALL, J., dissenting , 
til. 

point. If Richmond indeed has a monochromatic contr~cting 
~'(ll1lmunity -;-"a eonclusion reached by the District Court, 'see 
t;h·. Action No. 84-0021 (ED Va. 1984) (reprin~'ed in Supp . 
:\pp. t9 Juris. Statement ,164)-:this, most 1i~ely reflects ,the 
linl[ering POwer of past e~cluslOn~practlces,> Certamly 

- is the explanation Congress has found"persuasive at the' 
l1ational)evet"· See Fullilove, ,448 U: S. ,"at 465. The City's ~ 
rC'quiremenfthat prime public contra<;tors' set aside 30%. of 

,their subcontracting .assignments for minority':'owned enter
.' prises, subject to the ordInance's provision for' waivers where 
'minority-owned enterprises are unavailable or unwilling t.o 
iJartiCipate, isdesig:l:l;ed precIselyto ease ,minority contractors 
into thein~ustry. /' . 

The' majority's perfuIJ.ctory 'dismissal ofU'!e testimony"of 
Richmond's appointed;.uid e}ectecl leaders is also deeply dis
turbing. .These officials-including c~)Uncilmembers, a for

'. 	 mer mayor,. and .the present city. manager~asserted that 
race discrimination in area contracting 'had been" widespr~ad. 
a~d that the. set..,aside ordinance was a'sincere and necessan

:'attemptto eradicate the effects of this discrirlIination:: Th~ 
. maJority; however,states that wh~re racial claSsifications 
are concerned, "simple ·legislati.ve . assurances of good int~n
tion cam10t suffice." Aftte, 'at 500. .It similarly discounts as 
minimally probative the city council's designation of its set
aside plan as remediaL· "[B]llnd judicial deference to legisla
tive or, executiye' pronounceme~ts," the majority:explains. 
"has no place in equal prOtec~ion analysis.". Ante, at' 501., ' 
.. Noone,pfcourse; advocates "blind judicial defe.rence" to 
the findings .of the' city council or the testimony orcity lead.., 
ers.· The inajority's suggestion- that wholesale deference is 
\vhat Richmond 'seeks is a.classicstraw-man argument. But 
th'e majority) trivialization of the testimony of Rich.mond~s 
leaders is djsmaYing ina:far more serious respe<;t; By disre
garding the testimony of local leaders and the judgment of 
localgoverrlment, the majoriW'doesviolence to 'the~ery . 
principles of comity' within our federal syste,m which this 

. " 

__-==._t__ 
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Court h~s, long championed.' Loc~(officials,' hyvirtue of 
their proximity to,"anq theii,expertise with, local affairs, are 
exceptionally well qualified to make determinations of public 
good "Within their:r~spective spheres of authority." Hawaii' 
Hous,ing Authority, v. Midkiff, 46~ U. S. 229,'244 (1984); see, 
also' FERC" v. Mississippi, 456 U: S. ,742,777-778 (19,82) "c' 

(O'qONNOR;J., concurring injudgnient in part an,d dissentfug 

r 
, in part)., rhemajority,'however, leaves any traces of comity' 
, behind in its headl~:mg rus1:I to strike down ~ichmond's race
Gonscious,measure. , ' , , , ' , ' 

Had the majority paused for a moment on the facts of th~ , 
Rjchmond 'experience, it would' have discovered that the 
city's leadership is deeply familiar wi,thwhat racial 
crimination is. ,The'members~of the Richmond City' Coimcll 
have spent long years., witnes~i~g' multifaJ..ious acts o( dis
crimination, iI;1cluding, but hot limited to, the deli,berate dimi
nutiol1of black residents'voting rights, 'resistance to school 

' ',desegregation,andpublicly sanctioned housing discrimina
tion. Numerous, deClsions of federal courts ,chronicle this 
'disgrac~fulrecent history. In, Richmond v. United states, 
'422 U. S. 358 (1975), for example,this Court denounced; 
Richmond's decision to annex,part of an ~djacen£ county at a . 
t~me when the city's black population 'was neJlririg 50% be-, 
calise it was "infected by the impennissible purpose' of deny
ing the right to vote based on race 'through perpeWating 
white'majority power to exclude Negroes from office." ,'ld., 
at 373; see also id.,: at S82 (BRENNAN;J., dissenting) (de
scribing Richmond's "flagrantly discriminatory purpose .': . 

eto avert a transfer of political control to what was fast becom.,. : 
ing a black-population majority") (citation omitted). 7 

, In 'Bradley v. Scho0l'Bd. of Richmond, 462 F. 2d 1058, 
'1060, n.1 (CA4,1972), aff'd by an equally divided Court,412 

, . .. . . 
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,IIi!' 

, S. 92 (1973), the Court of Appeals for the Fourt1:I Circuit, 

dis- ' 

, ... itting en banc, reviewe~ inthecontext of 'a'school deseg~ 
, f'l.tiation case Richmond's long';tristory of inadequate compti- ' 

',' all~ewith Brown v.' Board ofEducation, 347 U. S.483(1954);' 
a;ld ,the_cases 'implementing its holding. , l'he dissenting 

, i lIl!ge elaborated: ' " . ' 
, "The sordid history ·of Vir~nia's, and Richmond's at

tempts to circumvent, defeat, an~ nullifythe.holdlng of 
Brown 1. has been r:ecorded in tiie opinions of this' and 

, other. courts, and need rtot be tepeatedin detail here. It 
suffices to! say' that there was, massive resistance and 
every state resource,'inCludingthe services ofthe' legal 
officers ofthe state, the services of private CO\l.I1sel (cost~ 
irig the' State hundreds of thousands of dollars), the State 

, police, and the power and prestige of the Governor, was 
employed to defeat Brou,n'1. In RichmQnd,. aS,has peen 
mentioned, not eyen freedom of .choice.became actually.' 
~ffectJv~until 1966, twelveyea!s after the decision oj . 
Brown I." 462 F. 2d, at 1075(Winter, J.) (emphasis,in 
original) (footnotes and citations' omitted); /', 

The Court 'of Appeals majority in' Bradley used. equally pU:n~ 
gent words in describing public' ~d private,housiIlg· di~- ' 
crimination in Richmond. 'Though 'rejecting the, black plain- ' 

. dffs'request 'that it consolidate Richmond's ,school district ' 
with those of two neighboring counties,. the majority none'" 
'thel~ss agreed' with the. plaintiff~;'- assertion that "within the 
City' of Richmond there has been' state (also federal) action 
tending to perpetuate apartheid of the races iI;1 ghetto pat
terns. throughout the city." ld;,.' at 1'065, (citing nUmerous 

, publi«:. and private acts of discrilnination). S '. . 

'Again the dissenting j~dge-.who woUld hav~ c~nsolidated the 'school 
districts --elaborated: 
"[M]anyother instances of state arid private action contribut[ ed] to the con

I, centration or-black citizens within Richmond .and white citizens without,. 

These were iJrincipally in. the area of residential development. Racially. 


. restrictive' converuints werefreelyemploy~d. Racially discrirrlinatory 
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When the legislatures~nd l~agers of cities withhist~ries 

. '" 
t f). 

" 
. 

~f 

pervasive discrImination t~stify that past discrirriinationhas 


' infected one of their ind ustries, ,ar:rnchair cynicism like, that 

exercised by the majority has no 'place. " It'may well be that, 

"the autonomy Qf a State i~ an essential coniponEm(,of federal.:. ' 

isin, ".. Garcia v. San, Antonio Metropolitan Transit Author

ity, 469 U.''S. 528, 588 (1985) (O'CONN(m, J.,.dissenting), and 

that "each State is sovereign within its own ,domain, gove:r:n

, 'ing, its citizens and ,providing for their general welfare,", .~~ 
, FERC. v. Mississippi, suprg,; at 777 (O'CONNOR,J:. '. dissent:
' . ing), bufappa,rentlythis is not ,the case whEm federaljudges;, >
~t)1 nOthing but, their.impressions to go on, choose to,disbe--: ,.' 
lieve the 'explanatjons of these 'local governments, and offi.:' '" 

,cials. 'Disbelief is particularly Inappropriate here in lighf of ; 
, the fact that appellee Croson, which had the bUid~n of pro v- , 
'ingunconstitutionaiityat triaJ, Wygant, 476 U:',S., at 277-, 
278 (plurality opinion), has at no,point corrie forwafdwith, 

, ,any direct evidence that'the''city council's motives were any- '" 
thing qther than sincere. 9 ,. ", ", t 

Finally, I,vehemently disagree with the majority's dis
mis~al 'qf the, congressional 'and Executive Branch findings' 

• .'..t ' 

p~acti~es in' the prospective purchase of <;o~~ty p~p~rty ,by black pur-' " ~ 
,chasers were followed. ,Urban reriewal,subsidlze,d public' housing and 

government-sponsoredhor:rie 1l10rtgage insurance had been undertaken on 

a raciallydiscriininatory basis. (The neighboring countiesJ; providec,l 


, schools, roads, ,zoriing and' development approval for the rapid growth of 

the white popull),tion in each' county at the expense of the' city, without 

makirig any' attempt to assure that the d~velcipment that they made possi-' 


.-ble was inteirated. Superimposed on the, pattern of govemment~aided 

, residential segregatii:>ll ... had been a discriminatory policy of school ,con- , 


sttuction, Le., the selection of school construction sites in the center,of ra
, cially identifiable neighbOrhoqds manifestly'to serve t/:le educational needs, 

of studerits:of a single race.',' _ - , _' 


,"The majority does nO,t question the a<;curacYof~~esefacts.~' 4432 F.2d, 
at 1075-1076 (Winter, J.) (emphasis in original) (footriote omitted). . 

,~ 

·CLFuUilovev. 'Klutznick, 448 U.S. 448, 541 (1980) (STEVENS, J., 
dissenting) (noting statements 'of.sponsors of federal set-aside that mel),S

. ure was' des!gned'to~ve their constituents "a pi~~ of the' action"). 

/

r ~ .
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~!l;)t'edill' F-ullilope as, liaV!hg"ext~emeIY limited", probative 
inUlis (!ase. Ante" at 504. The tnajority concedes 

;mn Congress established nothing less than' a "presumption" 
minQrity contracting firms have been disadvantaged by' 

prior, discrimination. 'Ibid.. ' 'The majority, inexplicably, 
w6uld forbid Richmond'to~'share"in this I information, and 
permit,only Congress to take n()te of these ample"findings., ' 
.\lIfe, at 504-505., In th~s requiring that'Richmond's local .. 
~'\;idence be-severed. from the' context in \yhich it was pre- : 
pared, the majority would requh:E:! cities see,kingto eradicate, 
t he effects of past discrimination within their borders to t:ein
nmt'the evidentiary, wheel and engage in 'unnecessarilydu
plicatfve, costly, and till1e-consuming factfinding.' 

No, principle of federalism or of federal power,. however, 
fOl:bids ~ state or local governm'ent to draw upon-a natiomiliy 
relevant historical record prepared by the Federal Govern
,ment. See R~nton v. Playtime Theatres, Inc., 475 U; S. 41, 
;>1-52 (1986) (city is',ientitled to relY.on the exp~riences of 
Seattle and' other cities" ip, ~nacting an 'adult theater ordi
nance, as the.'First Amendment "does 'not' reqllire a city .... 
to fonduct new: studies or produce eviden(!e independe'nt of 

, already gerierated by other citi~s, so long as whatever 
evidence the cities relies upon is reasonably ·believed to be ,
l;elevant to the .prOblem ,that' the city addresses"); ,see also 
Steelworkers v. Weber, 443 U. S., '-at .198, n. i ("Judicial 
findings of ex(!lusion .fr::im 'crafts on racial grounds are so 
l,1Uinerous,ru:; to make such' exclusion aproper subject .for ju
diCial notice"); d. Wygant, supra, at 296 (MARSHALL, J., 
'dissenting) ("No race-conscious provision 'that, purports ,to 
Rervea -remedia~p)JIpose can be fairly assessed' iri- a vac~ 
uurn").IO', Of course, Richmond c0111dhave built an ~veninore 

'~Although the majority sharply criticizes Richmond for I:Isingd~ta wh'ich 
it did not itself develop~ itjs noteworthy that the feder~lse~~aside pro

,gram upheld in Fullildve was adopted as'a floor amendment' ''without any 
congressional hearings or investigation whatsoever." L. Tribe, American 
Constitutional ,Law . 345 (2d ed. 1988). ,The principal opinion in 

\ '. ' 
-Fullilove 

('. - " 

.J 
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compendious -record of past discrimination, one including ad

ditional stark statistics' and additional individual.accounts of, 


. pastdiscrimiri~ti6n; .l3ut nothing in the Fourteenth AmeIid

,ment imposes such onerous documentary obligations ,upon' 

,States and loc~Iities once the realjtyof past discriminatiori is 


' 'apparent.· See injrf1" at 565-561. . " 

-'B. 
In.my judgment; Richmond'sset-~ide plan alsocomports 


. with the second prong of the equal protection inquiry; for it is 

. substantially related·to the interests it seekS to serve in rem- c 


.. edYing paSt discrimimition and'in ensUring thatinunicipaI . n 

contract procurement does not perpetuate that discrimi:na
tion.· The most striking aspect ofthe city's ordinance is the 
similarity it bears to the~"appropriately1iQlited" federal set7' 
aside provision, upheld in FU?lilove.· 448 U. S., 'at 489. LIke : 
,the federa!pl."ovision, Richmond'.s is limited' to five years in 
duration, ibid., and was Jl0trenewed. when' it came up for 

. reconsideration in 1988... Like the federal 'p:rovision, Rich-. 
mond's contains, awaiver,provision freeing from its.subcon., 
'ii-acting'requirements those. nomninority ,firms that demon-·",· 
strat~ that t~ey carinot comply with its provisions. Id., at 
483-484. Like the federal provision, Richmond's has a mini
mal impact on innocent third parties. "'While the ineasureaf

. feds 30% of public c<mtracting dollars, that translates· to only' 

justified the 'set-aside by relying h~aVily on the aforemEmtiol,led-~tudies by' 
agencies like the Small Business ,Administration an!'Ion legislative reports 

.prepared in connection with prior, failed legislation .. See FulliZooe v. 
KI¥tznick, 448 U. S.,at478 (opinion of Burger, C. J.) ("Although the Act 

. recites no pr~ambu1ary 'findings' on the subject, we are Satisfj.ed that Con
gress' had abundanthistorical basis from which it eQuid conclude that tradi
tional procurement practIces, ~h~n' applied to niinority businesses, could 

,perpetulI-te the effects ofprior discrimination");' see also id., at 549':'550, ;md 
n. _25 (STEVENS, -J., dissenting) (noting' "perf'linctory" consideration ac- . 

corded"the set-~ideprovision); Days-; Fullilove, 96 ral~L. J. 453,-465 


. (1987) ("One can only inarvel at the facUhattheminorityset-aside provision 
was enacted into iaw without hearings or coimiiittee reports, and With only' 
tokenoppositiim") (citation and fo~tnote omitted). - . :c 

, , 

" 

" ) 
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:~qc of overall Richmond area contracting, Brieffor Appel
lant 44,ii. 73 (recounting federai ceI)susfigures on. construc

_tion in Richmond); see FulWQ1Je', supra,at 484 (bin-den shoul
· dered by nonminority firIns is "rela1;ively light" compared to 
"overnll construction contracting opportunities"). 

Finally, like the federal provision, Richmond's does ,riot· in
tetfere with any vested right of a contractor to a particular 
contract; instead it operates, entirely prospectively~ .: 448 
U: : S., atf,l84.' Rlch!Ilond's initiative affectsO!uy future' eco:. 
nomic arrangements and, imposes only a diffuse burden on 
nonminority compe'titors-here,businesses owned or con
trolled by nonminor'ities which seek subcontracting work on 
publicconst~ction proje:cts~_ The plurality ~n Wygant em
phasiied 'the importan~e of not disrupting the .settled' and le
gitimate' expectations of innocent parties~ . "While bITing 
goals impose a diffuse burden, often foreclosing only one of' 
seyeral opportunities,layoffs impose the entire burden of 
achieving raCial equality on particular individuals, often re

· 'suIting inseriou8 disrup~ion of their 'lives .. That burden is, 
too' intrusive." Wygant, 476 U. S" at 283; 'see Steelworkers 
'v. .Weber, supra; at,208: . . - .' , ".,. 

· These factors,' far . frOll). "justify[ing] a p:t;:efere;nce of any . 
'size or duration," ante, at 595, are' precisely ,the factors to . 
-,,\.hich'this· Court lOOKed in Fullilove. The major~ty 'takes 
Hssue, however, With two asp,ects of Richmond's tailoring: the . 
city's refusal to explore the use ofrace-neutra~ measures to 
'increase minority business participation in contracting, ante, 
at 507, and the selection, of a 30% set.,aside figure. Ante, at 
507-:508. The 'majority's . first criticism' is 'flawed in twor~r 
spects...First;: the majority ov:erlooks the fact that since,': 
1~75, Richmond has barreg both. discrimination by the city in 
awarding public contracts and'discrimination by . public 'con
tractors .. See Richmond; Va.;City.Code~§ 17.1 tilt seq.. (i985). 
Tli~ virtual absence of minority businesses from the city's 
contracting rolls,. indicated' by _the fact that such 'businesses 

. have, ieceiv~d less th~n 1% of public contracting dollars, 

http:Satisfj.ed
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strpngly suggests that this ban has not'succeeded in 'r~dress-
ing the impact of past discrimination or in, preventing city 

" ," contract procurement from reinforcing. racial homog~neity. 
Second; t~ei.najority's suggestion' that'Richmond should have 
first undertaken such race-neutral measures as a program of 
city financfng .for small/'firms,ante, at 507, ignotes_ the fact 
that such measures,. while theoretically appealing, ha:~e been 
discredited by.CoI1tp"ess as ineffectual in ~radicating theef~ 
fect!> of pa$t discrimination in th~s very industry. ,~or this 

;. reason, this Court irl' Fullilove refused to fault Congress for' 
not undertaking race":'neutral measures' as 'precursors to its,' 
race-conscious set:,aside. Se,e'Fullilove, 448 U. S.,at 463

,467 (noting in~dequacyof p,revious' measures designed to give 
. experience to minority businesses); see'also id., ,at.511 (Pow

.'ell, J.,COricti,rring) ("By; the time Congress enacted' [the fed-, 
eral set-asidelh11977, it ~new that other remedies had failed 
to ameliorate the effects of racial discrjmination in the con~ 
struction industry"). The ~qual Protection, Clause does not 

" require Richmond to retrace' Congress' steps when Congress 
, has found that those steps lead· nowhere. . Given the w'ell-' 
'exposed limitations of race-neutral measures, i~ was thus ap

.. llropriate fora mupiCipality like Richmond to' conclude tluit; 
-in the words of JUSTICE BLACKMUN~ "[Un order to get be
, yond racism, we must first 'take accQunt of race. . There is no 
other way. ;,~ University ofCalifornia Regents v. Balcke, 438. _• . ' . U. S., at 407 (separate opinion).lI /' 

, .,' . \ . 
"The majority also faults Richmond's ordinance :ror including Within 

itsdefimtioh of "minority group meml:!ers'! noto~IY'black citizen's, but also ~ 
cjtizens .who are "Spanish"speakil,lg, ,Oriental, }ndian,Eskimo;.or Aleut 
persoris." Ante, at 506. This is, 'of course~ precisely the same definition 
Congres~ adopted in its set-asidelegjslation. ' Fullilove, supra; at 454. 
Even accepting the m~joritY'l!i view that ~ichmond's ordinance is over
broad because it includes groups, such as Eskimos or Aleuts.~about whom 
no' evidence "of local discrimination haS',been proffered, it 'does' not 
necessarily follow that ·the balance of ,Richmond's ordinance should be
invalidated.' " 

'J 

. , . I .... '-&L' 
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As fOf'Richmond's 30% target; the majority states that this ~ 
figure "cannot be saki to be· narrowly tailored tb any, goal, ex

. ,cejJt perha~s outright r~4!ial'.balancing." Ante, at507. The 
. imijority ~ign,ores two important facts. . Firs,t, the set-aside 

, measure affects only 3% of overall , city contracting; thus, any 
imprecision in tailoring has far less impact than the majority 
.=,uggests.. But moreimportant,the majority ign~resthe fact 

, Richmond's, 30% figure was p3;tterned,. directly ?n the 
Fullilove, p~cedent. Congress' 1Q% figure fell "roughly . 
halfway 'between the present ,percentage of mino:r:itycontrac
tors and the percentag~ Of minority group members ·in· the 
Nati~n:" Fullilove, ·supr,a,.,at 513-514 (Pow~l1, J., conGw'- " 
dng). Th~ Richmond City' Councirs 30%: figure siniil~ly , 
falls roughly -halfway between the present percentage ;'of' 
Richmond-based minorIty contractors (almost zero) and· the 
percentage of mi'norities. 'in Richmond. (50%), In faulting' 
'Richmond 'for not presenting"a different explanation fot-its 
choice ,of a set-aside figure" the' majority honors FuJlilore 
only in, the breach. . , 

, 'ITI 
I .. - ' .' 

, I.would ordinarily end .my analysis at this poin~ and. 
" conclude. that .~ichmond's ordinance satisfies both the gov
, ernrpental interest and 8ubstahtialrelationship prongs ~of' 
our Equal' Protection Clause, analysis. Howeyer; I am com- , 

. pelled to add more, for the major'ity,_has gon~ beyond the 
facts' of this case to ~orince a set of prinCiple~,which ,un,. 

. necessarily restricts the;power of gov:ernmental entities to 
take race-consciousm-easures 'to, reciress. the effects of prior. 
discrimirtation. ' 

A

Today,for the first time, .amajority oLthisCourt hil;; . 
'adopted strict scrutiny as its standard of, Equal Protection. 
Clause review of race-consCious remedial measUres. ,Ante, 


. at 493-494; ante, at 520, (SCALIA, J~, concurring in judgment). 

This is an unwelcome development. A profoupd difference' 

separates go\!,ernmental acponsthat themseives. are racist, 


/ / 

/' 

/ 
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I' ". ' ~ '-, ;$ '. ! ' , ' • ,jng, the majority today ~oesa grave disservice not only ~o
and governmental acti()llS that seek to remedy the effects of those victims ofpast and p~sent racial discrimination in this 

,'prior racism or to prevent neutral governmental' activity ~ationwhom government' has sought to assist,-but also to ' 
from perpetmiting the effects of such .racism. See, e. g., this Court's long tradition of approaching issues of ' race with " 

,Wygantv. Jackson Bd.ojEditcation,476U. S., at 301-302 , the utmost se!'!sitivity.' ' ,,' " " 
(MARSHALL,' J., 'dissenting); Fullilove, supra, at '517-519~ B· 

, . ,~MARSHALL; J., concurring in judgment); University ofCali-
I am also troubled.;bythem~j9rity's assertion that, even if, jorn:ia Regent,s v. Bakke, 438 U. S., st355-:-362 (joint 'opinion 

it didnof believe generally in strIct scrutiny of race-baSed reof BRENNAN; WHITE, MARSHALL, and BLACKMUN, JJ.) .. 
,medial measures, "th~ circuIJ?stances of this case", require Racial classifications "drawn on~the'presumption that one this CoUrt tolook,upon the Richmond City Council's.measure 

race is inferior to ,~notper or because they put the weight of . with the strictest scrutiny. Ante; at 495: The sole such cir.:.
goyernmen('behind racial hatred and separatisr;n~' warrant cumstance whichthe majority cites', however, is the fact that
the 'strictest judidal scr.Utiny because of the very irrelevance blacks in ,Richmond are a "dormnant racial grou[p]" in the
of these r~tionales. ~ Id., at. 357....:35S. ,By contrast, racial city. Ibid.. In support of ' this cha.Mlcterization of dc;:mri

, classifications drawn for the purposeQf remedying the effects 'nance, the majority observes that "blacks constituteapproxi
of discriII1ination that itself was race based have a highly per". , inately 50%, of the populatiotl of the city of Richmond" 'and 
'tinent ~basis: the tragic and indelible.fact th.at discrimiJlation that "[[Jive of the nine seats on the City CoUncil are held by

~" \ '.. ,...' .against, blacks' and other racial minorities in this ,Nation has blacks. Ibtd.' ",. ' " , ., , ' 
, pervaded Our Nation's history and continues to scarour soCi . While I agree that thet:lumerical and polItical supremacy of " 
ety. As Istatea in Fullilove: "Because the consideration of. agiven.rncialgrouP is a factor bearipg upon the level of sc~
race is reievant to re'medying the continuing effects of past tiny to be app~ed;,this Court has rteverheld that numerical 
racial discrimination, and because governmi:ntalprograms inferiority', 'standing alone, ma~es a' racial group '~suspect" 

, employing racial c~assifications,forremedial pqrposes cal'! be' o < . and thus entitled to strict scrutiny review.,' Rather, we have 
crafted 'to avoid stigmatization, . .. such programs should, identified 'other "tra!iiti~nal indicia of suspectness":,whether a 

, , not be :subject~d to eonventional'stTict scrutiny' -s(!nitiny group has been "saddled with sllch !iisabilities', Qr, subjected" 
that is strictin theory, but,fatal in fact." ',Fullilove, suPra, to. -Such a history of purposeful unequal treatment, or rele
at 51S"':519 (Citation omitted). , ' , gated to such a position of political powerlessness as to com

. mand E!xtraordinary 'pr()tection from the majoritarian politi, )nconcluding th~t rem~dial classifi~ations'wai:rant no tiif
'cal process." San Antonio Independent 'School wt. y. 

o fereht standard of revi~w tinder the Constitution than the, 
Rodriguez,4l} V.S.'I, 28 (1973). .' most brutal and repugllant forms of 'state-sponsored racjsIIl, a 

It camlot seriously be suggested that nonminorities in majority 'of this Court Slghalsthat.it regards: racial dis-
Richmond have any "history' .of purposeful' unequal treat<:rimination lls largely 'a 'phenomenon of. the past, and that 

'ment:;' ,Ibid. Nor is there any indicatiqnthat they ,have government bodies need no longer preoc'cupy themselves' any of the disablIiti'es that have characteristically affii~ted
, with rectifying radal injustice., I,howeve~, do not believe those, groups. this Court· has deemed ,suspect;, Indeed, the,
this Natiori IS anywhere close to eradicating racial discrimina numerical and politicaldomimince of nonminorities withln 

, tion or its vestiges. In constitutionalizing its Wishful think-' . .~.... 

<~ 

" 

, ' 
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the State of Virginia and the Natiori'a~ a whole provides 'an' 
enormo.us political checK against the "simple racial politics~' at ' 
~he municipal level which the majoritY~fea:rs.An:te, at, 493. 
If. the majority really believes that groups, like Richmond's ' 

, nonminoritiefil, which constitute approXimately half the popu
'lation but which 'are outnumbered even marginally in political 
fora, are deserving ofsuspect class status fot: these rea,sons 
alone, this Court's decisions denying suspect status to wOqIen, 

, ,see Craig v. Boren,-429' U. S. 190;'197'(1976), and to persons 
'with below-average incomes, see Sari Antonio Independent 
School Dist., supra, at 28, stand gn e.x;tremely shaky ground. 
See Castaneda v. Partida, 430 U. S. 482,504 (1977) (MAR
SHAI:.L, J., ,concurring)., " "', 
" 'In,my view,the "circ~mstances of this case," ante, at 495, 

,underscore th€driiportance of not ,subjecting to a,strict scru~ 
, tiny §t:raitjacket ,theincreasing'n'umber of cities w:hich have, 
recently 'come unQer mInority leadership 'and are eager' to. " ' 
rectify, or at least prevent the perpetuation of, past racial :' 
discrimination. In, many cases, these cities will be,the ones i 
with the most in the w~y of prior, discrimination to rectifY, 
Richmond's leaders had 'just witnessed decades of.p~blicly " 

sanctioneq racial disc:r:iminationirivirturuiy all walkS oflife,-:. 
, ,discrimination amply documented~iiI the, decisions of the' fed~ 

'eral judici:::uj., : Bee supra', at 544-546; This history of <lpur_ 
posefully unE?,qual treatment" forced upon minorities, not im-' 

, 'posed by them, should 'raise an inference that minorities in 
, ,'Ric~mond had mU'ch to remedy-and, that the 1983 set-aside 

was, undertaken with -sincere, remedial goals' in mind, riot 
' "sirripleracial politics." Ante, at 493. ',' " 


Richmond's 'own recent political llistory underscores' the 

f~cile nature of the majority's assumption that elected,offi-' " 


, cials' voting decisions are based on the color of their skins; 

In recent years, whit~'~nd biack c~)Uncil~em,bers in Rich-:

,0 mond have increasingly JOIned hands on co'ntroversi~ m~t
ters., When the Richmond City Council elected a,black man 
mayor in, 1982, ,for exam'ple, his victory' was, won with the 

,,' 

',1 

,ILI 

"~i 
55.5 ,'IRICHMOND v.J; A. C~OSON CO., 

'n 
MARSHALL, J., disseriting , 

" 

.t6l:l t 
'-).:;uppOrt oHhe citycouncil's four whitemember~., Richm'ond -< 


Times-Dispatch, July 2, 1982, p.1;col. 1., ,The v,otE(on the, 

set-aside plana year later also was not purely 'along racial' 

iines., Of the' four white ci:nmcilmembers, one voted for the 

measure and' another-abstained. ' App~ 49. The,rluijority·s. 


'. dew that remeqial mea~ures'undertaken by municipalities, 
'with black leadership must face a stiffer test Of Equa.l Protec

.. 'tion Clause scrutiny' than 'remedial ineasur.~s- undertaken by.' 
· 'municipalities With whitele'Bdershjp implies a lack of PQIitical 

" maturity ontbe'part'ofthis Nation's ~lectedmino:rityofficials 
•. that is:totally:unwarranted .. · Such insulting judgments ha\'e 

· 110 place 'in constitutional ju~isprude~ce. '." , 


C " 

ITooay's decision, finally, is particularly noteworthy for the 
d.~unting standard it imposes upon States aiIdlocalities coil: 

i. 

templating t,he use .of race-ccmscious measures to· eraQicate 
. the' present_ effects of prim: discrimination~'~nd .prevent its 

'perpetuation. , Th,emajo:i'ity restricts 'th~tise of such' meas

.. ures to situations in which a State or 10ca;Utycan P1.,lt forth "a, 

prima facie case of a constitutio!,!al or statutory violation,~' 

Ap,te, at 500. In so doing, the majority calls into question 

the validity of the business set-asides whi<;h dozens ,of munici

· palities across this Nation have adopted orithe authority of 

Fullilove. ";- . 

. . Nothing in the Cogstitution or in the prior decIsions of this 

Court supports limiting state a.uthority to confront th~ effectE 

Qf past disGrimination to those situations in which a prima 

facie case of a constitutional or 'statutory violation can be 

inad~ Qut. . By its -very terms, the majoritys st~ndard effec-" 


, tively cedes control of a large component'- of theconteht of 

that coristittitiona1 provision to Congress' and to state leg-" 

isl~tures.:· If an antecedent Virginia or 'Richmond law had 


, 'defined, 'as unlawful "the award, to· nonmlnorities of an over

'. ~whelming share o(a ,citis contracting dollars; for example,' 


Richmond's subsequen,t set.:.asideinitiative would then satisfy 


" 
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the,majority's ~tandard. B~t without such a law, ,the initia. 
tive rpight not}Vithstand constitutional scrutiny. ' The mean. 
ing : of "equal protection of the 'laws" thUs, turns on the 
happenstance of whether a state or lo~al body ha.s ,previously' 
de~ned illegal discrimination.' ,Indeed, given that, racially 
discriminatory eitiE;s may be the ones least likely to have, 

. tough antidiscrimination Jaws on t1:Ieirbooks, the majority's 

constitutionai'incorporation of state and local statutes has ,the 


. perverse effect 'ofinhibiting those'States or localities with the 

,,\\.~orstrecords of offiCial raCism from taking remedial' action. ' 

Sil1lilar flaws' would inhere in the majority's standard even, 
, if it incorporated only federal antidiscrimination statutes. If, 

Congress tomorrow dramatically expanded Title VII of the 
Civil 'Rights 'Act. of 1964; 78 Stat. '253, as', amended, 42 
U. S. C. § 2000e et seq. ";";"or alternatively,.if it repealed that 
legislation al.together-""the,me~ning of equal protection would,' 
change precipitately ~long with it. Whatever the FralJ1ers 
of the Fourteenth Amendment' had in mind' in 1868, it ,cer
tainly was; not 'that the content of their Amendment would
t,tirn on the amendments to or the evolving interpretatiops of 
a federal statute passed nearly a centUry later.12 ' 

-......", ''-.,," 

12Although-themajoritypurports to "adher(e] to the"standard ~f review 
'employed i,n Wygant," ante, at 494, the "prima fade case" standard it adopts 

marks an implicit rejection ofthe'more gene';'1lly fral'll~ :'strong basis in 

evidence" test endorse<! by the, Wygant, v.' Ja,cksor{, Bd. ojEducation, ,476 

U: S. 267(1986) plurality, and the similar"fu::m basis" -,test endorsed by 

JUSTICE O'CONNOR in her separate concurrence in that,case.See id., at 


- 289; id.:at 286., Under those tests, proving aprima facie violation of Title, ' 

VII would appear to have been but one me~ns or'adducing sufficient proof 

to satisfy, Equal Protection Clause analysis. See Johnson v. Transporta. 

tionAgency, Santa Clara County, 480 U. S. 616, '632 (1987) (plurality , 


'opinion) (criticizing suggestion that race--conscious relief be conditioned on 

showing, of a prima facie Title VII violation).' . ' , , 


, ' T~~ rhetoric of today'smajority opinion dePartl! from Wygant in another 
significant respect. In Wygant, amaj9i"ity of this Court rejected 'as un
duly inhibiting and, constitutionally unsupported a requirement that a 
tlmniciPality demonstrate that its reinediaLplanis designed only to benefit· 
~pecific victims of discrimination.~e.'476 U: S., at 277-278; id:, at 286 , , 

, RICHMOND v. J. A. CROSON CO. 

MARSHAL~, J., dissen,tmg" ,,' 

-169, 

To tM degree'that this parsimonious standard is groU.t:J.ded 
on a view that either § 1 or § 5 of the Fourteenth Aineridment 
:~ubstantiany disempowerE:d States and localities frorrL_rem

", ~dying past raciai discrimination, ante; at 490-491;i504. the' 
'majority is seriously mistaken.', ,With respect, first, to § 5, our' 
precedeIitshave never suggested that thispro\ision-,-or, for 

, ihat'matter, its companion federal-empowennent proVisions 
in' the Thirteenth and Fifteenth Amendments";:":' was meant 
to pre~empt or limit state police power to undertake'race
conscioUS remedial measures. To the . contrary • in Katzeri

c 
, 

bochv; Morgan. 384U.:S.641 (1966). we held ,that §5 "is'a 
positiVe-grant. of legislatiVE: powe; atithorizi~g'Congress to 

, exercise' its discretion in determining whether and what leg
, 'islation is needed to secure the guara1J,tees' of the Fourteenth 

Amendment." [d .• at 651' (emphasis added); see 'id:.at' 
'653-656; South Car.olina v., Katzenbach, 383.U., S., 301, 
. 326-327' (1966) (interpreting) sitnilar 'provisioi!. of the Flf
,teenth Amendment to empower Congress to '''implemen[t] 
the ,rights created" by its passage); see also City oj Rome v. 

, \ . 
- , 

(O'CONNOR, J.; co!lcurring in part~d co~curring in judgment); id., at 305 
, ,(MARSHALL, J., ,dissenting)., JUSTICE O'CONNOR noted the Court's gen
, .eral agreement that a "remedial purpose need not, be accompanied by con

temporaneous findings ofactual discrimination to,be accepted as legitimate 
as 'long as the pubiic actor has .a firm basis for believing that remedial ac· 
tion is required .... [AlpJan need not be limited to the remedying of spe
'cific instances of identified discrimination for it ,to be deemed sufficientIv 

" 
'narrowly tailored,' o~ 'substantially related,' to the correctio~ of prior di~
~rimination by the state:actor." , Id., at 286-287., The majority's opinion 
today,however, ttmts that a "specific victims" proofrequitement·mightbe 
appropriate)n 'equal protection cases. c See, e. g:. ante, at 504 (States anel 
,localities "must ideritify that discrimination •.. with some s~ificity'·). 
Given that just three Terms ago this Court rejected the "specific yictims" 
idea as untenable. I belieye these, references-and the majority's cryptic' 

. "identified' discrimination'! requirement -cannot be read to require States 
and localities to make such highly particularized showings. Rather, I take , 
the Iriajority's standard, of "identified discriIniDation"merely to require , 
'some quantum of proof of discrimination within a given jurisdiction that ex
ceeds the proof which Richmond has put forth here.' ' " 

f 
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, " 

United States, 446 U.S. 156; 173 (1980) (same).', Indeed, we' 
'have held that Congress has this author.ity ,ev~nwhere n~ con
stitutional:violation has beenfound.' See Katzenbacli v. Mor
gan, s,itpra (upholding Voting Rights Act provision nullifying 
~ta:te English Iiteracyrequirement"we had previously upheld' " 
against Equal Protection Clause challenge). ,Certainly Fulli
~ove did .not view § 5 eith~r as limiting the traditionally broad 
police, powers, Of the 'States to fight discrimination, or as man~ 
datirigazero-sum game in which state power w;mes as.federal 
poweiwaxes.' On-the contr~y, the Fullilove plurality" in.;. 

'- voked §,5 only because it provided specific,arid certailJ authori
zation for the Federal Government's attempt to imposearace- ~ 

: 'conscious 'condition' on the dispensation of federal funds' by 
, sfateand local grantee!,. 'See Fullilove, 448U. S.,at '476 
(basing decision op.- § 5 because "[iJn certain cont,exts, 'there 
are limitations on the, reach of the Commerce Power"). 

As for § 1,. it is too 'late.in the day, to assert seriously: that 
the' Equal Protection Clause prohibit~ States-or for that' 
matter, the Federal Government, to whom :the,eql,lal protec
tion-guarantee has hrrgely been applied, see Bolling v. , 
Sharpe, 347 U. S. 497 (1954)~'from enacting race-cqrisci6us, 
remedies., Our cases in the ,areas of school desegregation, ' 

" , , voting rights, and affirmative 'action have demonstrated time 
' , and again that race i~ con~titudomilly gelJ'mine, -precisely 'be

cause race remains dismayingly relevant in American,'life;'" , 
,In adopting its prima facie standard for States and local

;: "ities,themajority closes its eyes to this constitl,ltio'rlal history, ' 
, 'and ~oCial' reaIlty:So, too, does' JUSTICE ScALIA. ,He 

would further limit cons~deration of race to'those cases iIi, 
which States find iV'necessary to eliminate, their:own mainte': 
nance of a system of unlawful racial classification" -a "dis-' 
tinction" which, he states; ~'explains our"schoo,ldesegregatipn 
cases." Ante, at 524 (SCALIA, J., concurring in judgment). 
But this ,Court's remedy-st~ge school desegregation g.ecisions 
'c~nOt so conveniently }:;Ie cordoned off; These' decisions, 
(like those' involving'voting rights and' 'affuma~ive action) 

'( 

, " 

r 

, 
RICHMOND v. 

, 

J. A. CR0130N CO: 
' 

-169 MARSHALL,J., dissenting 

~tand 'fgr the'same brqad principles'of ~qual protection', which 
Richmond seeks to "vindicate in -this case; all persons nave 
equaI'worth; and it is permis'sible, given a sufficient factual 
predicate and' appropri3:te tailoring, for government to take, 
account'of race to-eradicate·the present effects of race-based 
subjugation denying ,that basic equaQt~<' JUSTICE ,SCALIA;S ' 
artful distinction allows him to avoid having to repudiate "our' 
school desegregation ,cases," ibid., but, like the- arbitrary 
limitation on race~conscious relief .adopted by the majority, 
his' approach, "would freeze the status quo :that is th~ very, 

,target" of the' remedial ..actions of States and' localities. 
McDaniel ,v. Barresi; 402 U. S.,at.41;see also North ,Caro-' 

, ,tina ,Bd. ,of E4ucatior( v. ,Swann, 402 U. S;, at 46 (striking 
down State's fiat prohibition on a,ssignment of-pupils on basis' 
of ra~e as'impeding an "l:ffective remedy"); U~ited Jewish ' 
Organizations v;, Carey,' .43,0 U. S .. 144, 159-162 (1977) (up

,holding New York's l.:lse of racial criteria 'iri'drawing distdct 
-, lines sO,as. to comply with § 5 of the Voting Rights Act)., 

:the fact is, that· Congress' concerti'in passing the' Re-, , 
construction Amendments,' and particularly their' congres
sional authorization provisions, was that St~tes worildnot ad
equat~ly respond to, racial viol~nce or discriminati,on' against ' 
newly freed slaves, ',To inter,pret"any aspect of these Amend
.ments as proscribing st~teremedialresponses to thes~ very 
problems'turns the Amendments -on-their heads., As four 
Justices, of whom I was one, stated -in University oJ.Califm 

o 

nia Regen(sv. Bakke:' ' 



" .0 

~'(There islnoreasonto c~nc1ud~that the States cannot 
voluntarily accomplish under § 1,'or the Fourteenth 
Amendment what Congress under § 5 of tne Fourteenth' 

'- "Amendment validly may, authorize or compel either ,the 
, States or private person~'to do. ',K,contrary position. 

would 'confiict With the, traditional underst~ndingrec
ognizing the competence of the States to initiate meas
'ures consiste'nt with federal poliey in the- absence of con':' 
gressional pre-~mptionof tJ;le subject.matter, :l:"othing 

, r 

", 

" 
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. zuhatever in the legislative history of'either the, Four

teentJ~ Ainendmel~t' or the -Civil' Rights Acts I'.}Vfin ,re~ 


, motely suggests that the States are foreclosed from fur

thering the fun.daniental purpose ofequi:d opport~nity ~o 

whick the Amendment and, those Acts are' addressed. 


' Indeed, vOlunt;:ll1r initiatives by the States to a,chieve the 

nation~l goa}.of equal opportunity have been re~ognized 

to be essential to its attainment. 'To use the Four

teen~h Amepdment.as a sword ag;linstsuch State po~er. 

would stultify that Amendment.' Railway'Mail Assn. 


.v.,' Corsi, 326 U. S. 8~,98 (Frankfurt"er, J~, concurring). ", 

438 U. ,at 368 (fogtnote omitt~d; emph~sis addedr 


In 'short,there, 'is simply' no credible evidence 'that the 
Framers of the Fourteenth Amendment.sought "to transfer 
the security and protectipn o(allthe civil rights :'., . from the 
States to the, Federal governm~nt." The 'Slaught~r-Hou8e' 
Casei, 16 Wall. 36; 77-78 (187;3).1:1 ,The three Reconstruction 
'Amendments undeniably '-'worked a dramatic change in the 
,balance between congressiQnaland state power," ante" at 
'490: they forbad~ state:sanctioned slavery; forbade the state
sanctioned denial 6fthe, right to .vote,an{1 (until the content 

,of the Equal Protection Clause was substantially applied' to 
the, FederaLGovernmEmt through the Due Process' Clause of 
the Fifth Amendment) uniquely forbade States to" deny 
equal protection. The Amendments also specifically empow
'ered the Federal Government to combat discrimination at a 
time when the breadth of, ted(n:~l power ~nder the Constitu
ti9n ~as less, app~ent tha,n it is .today. But nothirig in the 
Amendments themsglve,s, or in our long history of interprei
ing' or applying those' momeptolls charters, '§uggests that 

13 Teilingly, the'sole supporttht;!majority, ~ffers fodts view that the 
Framers of the Fourteenth AmEmdmentintended such a result are two law 
review articles analyzing this CoUrt's.recent aifu.rnative-actiondecisions, 
and a Court of Appeals decision which relies upon 'statements by James 

, Madison .. Ante, at· 491. 'Madisoi:;, of.course, had beengead for 32 years 
whim'the FoUrteenth Amendment was enflcted. 

", 

RICHMOND v. J. A. CROSON CO. 

~69 BUCKMUN, J., disse.nting.' . 
\ 

States,exercis!ngtheir p.olice\P9wer,~e_ in any, way' con
stitutionally inhibited, ti:om· working alongside' the' ,Federal 
Governmentin,the fight against dlsc,i-imiriation~nd its effects. . . . .......... 


IV. 
'The 'majority today sounds a ful],·scaleretreat from: the . 

Court's longstallding ,so~citude torace-cons,Ci9U:s remedial ef- ", , 
forf.~ "directed toward deliverance ofthe century-old promise' 
of equality of economic ,opportunity~", Fullilove, 448. U. S.'
at 463.,The new and restrict,ive tests it applies scuttle' one 
city's effort to surmount its. discriminatory gast, and imperil 
those ofdozens more localities., I, however, profoundly dis~ 
agree: with the cramped vision of the Equal Protection Clause ' 
which the majority offer~ today and with its applicatio,n of ' 

'. that vision to Richmond, Virginia's, 'lau{1able set~aslde plan.. 
,The battle against pernicious. racial discrimiriationor its ef

'. feets is nowhere near won;' I mwW diss~nt. ' 
<, ,' 

JUSTICE' BLACKMUN,.with whom JUSTICE 'BRENNAN joins, . 
di~sel}.ting. ' .' :' ,> , '. 

, I join JUSTICE MARSHALL'S perceptive and incisive opinion 
revealing. great sEmsitivity'toward those...yho have suffered',' 
the, pains of econoniic, discrimination in" thecon,stl1.!~tion~, 
. trades ~oi s6 iong, ' " 

I never thought that I'would live to see the day when the 
city of Richmond,. Virgicla, the cradle' of the Old Confeder:
acy, sought on its own, within.a narrow confuie, to lessen the . 

, stark impact ofpersistent discrinunation;: .But Richmond, to . 

its, great ,credit; acted. Yet this Court, the supposed' bastion 

of equality, 'strikes down Richmorid's efforts as though dis

crimination, hud :never :existed or, was not demonstrated in 

this particular litigation. JUSTICE MARSHALLconvincihgly 

discloses the fallacy' and the shal1o~ess of that agproa:~h. 


'History is irrefutable,. even: though one, might' sympathize 

with those \vho-'-though possibly'jnnoc~nt in th~mselves'


/ benefit from the wrongS of past decades. - , . "" 

'-/., 
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So the Court today r~ir~sses. . I am confident; . however, 
that, given time, it.on'e day again will do its' best to fulfill the 
great promises . of the Constitution's Preamble 'and or the 
guarantees embodi~d ill the Bill of Righti:i '::"-ifulfiilment 'that' 
would make this Nation,very speCiaL .. 

.'
f 

~ 

.;,: 

~{ 

.\ 
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. ., 

UNITED STATES, v, BRQCE ·5";;'3 

Syllabus, .' 

UNITEDSTATES~. BROCEET AL: 

;'ERTIORARI TO rHE UNITED STATES COURT OF .APPEALS FC)R' 
. . . THE TENTH' CIRCUIT .' ,.

. . 

No; 87-1190. A~gUed.October4. :1988-,-Decided Ja~tiary 23. 19S9 

I\e~pondents, plea~ed' guilty'. to two separate. conspiracy' in~ictm¢nts 

~ingle proceeding iri District Court .. One i!:ldictment charged resporJd

ents with entering into an agreement to rig bids on a certain' highw'ay 

p;'oje,ct in viC!lation of ·the S~~rriUi:l1 Act, and the.other made sirn.iI:ar 

charges with r~spect tQ a different project .. After the PistrictCoart 


·conducted a hearing. at which respondents were'representeifby coulL"'-?L 

and found the guilty pleas free arid'.voluntary imd made ~vith an 'under~ . 

;tanding of their consequences and of the nature ofthe charge;;: ~ntic

tions ~ere entered on the pleas and.se~tences were imposed. . Re~pond

eilts subseq~ently filed a motion to vacate the convictions andsentenc..-es 

under'the second indictm~nt, contending, in reliance on the District. 


· Court's holding in another cas~ involving the·same bid-rigging COri5~;jr

'aey, that only one con:;:pira~y exjsted and that double j~opal:dy princip:les 

required their convictions andsentences'to be set aside: ;TheDi?trict 


. Court denied the motion, but the Court of Appeals revei'Sed, hold.:ng 

·thatnotwithstanding their gUilty pleas, respondents we)'e entitled to 

'introduce evidenceoutsid!! the,o~iginal record to support their one

conspiracy claim, ,·si'nce· in pleadingguiiiy they, admitted only the a.cts 


. : described in the indictments, not their leg-at consequences:' and L~t 

· moreover, since the indictments. did not expressly state that the t~\'o,con

spiracie's were separate, no such concessions could be inferred from :he 

plins." .On:remand, the'District Court.granted the motion, finding tb.at 


't/1ere. was. only 'a single conspiracy~, and the Court of Appeais affirmed . 

. . Helel: Re~pondents' double je~p~rdychilllenge is fo~eclosed by their guiJ.t~' . 
, pleas and convictions. Pp. 569-'-'576. . - . ' 

(ann holding that theadinissions inherent in aguilty plea"'g6 onl:.- to 
th~ acts constituting the conspil."ac'y:'·the Court Of Appeals riusappre
hEmded the hatu~e'and effect of the 'plea. By entering a gUilty plea.:he 
acCt~~ed ~oes riot simpl):' state that he did the.discrete act:;: describ~:i in 
the indictment; he ~dmits guilt of a s.ubstanth·e crime. Here, tJ:1e inG.ict~ 
.ment~ alleged tw.odisti!1ct.agreement~. and the: Court ofAppeals erred 
in concluding that because the indictments did not explicitly. state chat 
t he conspiracies were sepatate, respondents did not concede' theiT ~pa

. mte nature by pleading guilty tol;lotli; When respondents ,pleaded 
· . - . . .", ' 

...______________-.:,-_...:...._____ 
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paid," inactive officers were, not empioyees); H directors kacting. <IS "employeni" whenl 
EEOC Decisiori, No. 80-23, 1980 WI.. 8891.they decide among themselveS the issues or 

.•--' 1546 

(E:E.O.C.) at ·1-·2, 26 Fair EmpJ:Prac. Cas. 
(BNA) 1807, 1808 (Aug. 'l:{, 1980) (trusteeS 
who heldex~usive ~uthority to control apd 
manage 'a, trust and Its assets were employ-
ers,not employees of trust). '

The' 'J.& H d.irecto;rs .hold nearly all of the 
~'s' eqUity. All directors forgo regular 
salary, and instead are compensated sohily 
on basiS of the finn's piirformal"!ce.5 Board 
members have firull authority ~er.'specific. 
areas of, busin?ss,and often manage regional' 

,offices or entire lines' of business. Each 
director is statutorily entitled by New Je~ey 
law to one vote at' meetings of the boaTel. 
N.J.Stat.:Ann. § 14A:6-7.1(U & (4) (\Vest' 
1969 &. Supp.1996). The ~~ has the pow
er to dissolve the corporation, id. §§ 14A:12. 	 .. '. 
l(I)(b), ·:12-4 & :12-2, amend the bylaws, id.'. . ....... " . . 

§ 14A:2-9, amend the certificate of mc,;>rpo
ration,' id.§ 14A:9-2, .approve mergers or 
. lid ti .' id.'. § 1"%10-3 . . "'d' conso . a ons, 'i.t'-', remov!'l. an . 
appoiilt officers, id., § 14A:6-16, and deter
mine the 'duties that officers shall perform, 
id. § 14A:6-15. B~cause they ~aridcon-
trol the company, J& H's directors should. 
be considered. empl~yers-not employees.,-'
for the saI]le reasons that ageneraI partner'· 
is considered . a ''bW?iness owner(] and mari

timure'and retU-ement that bmd them all.. Ai 
the very least, a material.iSsue remains as to 
whetper the J & H <!ir~torS are ~mployees. 
oremploy~rs undertlie ADEA. SeeSempi~ 
er v. JohrMoo'& Higgins, 45 F.3d 724, 728 n.'. 

4. (3d Cir.) ("T~ the e.rtent th~t [the plaintiff- . , 
director] on remand ,pursues relief [under the ' 
ADEAJ. related to:h.ii status as a director 
this issue should,be, resolved by trial on ~ 
basis of the parties' proof of his functions at
J & H in 'that. capacity." (emphasis ,added» 
em. de1iied, - U.S. -'-; 115 S.Ct. 2611' 
132 L.Ed.2d.854 (1995); see also Caruso v\ 
Peat, ,MarwicJc, Mitchell & Co., 717F.Supp: 
218, 222-223 (S.D.N.Y.I989) (denying defen-,' 
dani's motion for sumniary. judgment be

. no 'te 'al' . . . ··d to ..... th ......use rna n ISSues remame as wue er 
I'''''''' ;;'a>ot-". ,,'. I, ") ""alk"
pamWJ.,-_~.er was ,an 'empoyee ,n, ~ 
. J-). G' P at, M ' '. k, Mitciwll& . 
er,., aTIMO v. e arunc .' ' 

'Co., .779 F.Supp. '332, 338 & ,334 n. '2(S D - ' . ..... .: 
. .N.Y.I991) (ques.tion of. plaintiff's em

ployee st?-tus was ~eelded by Jury). 
. . , 

D. 
. , 

In sum,it ~,tni'e that J & H'!! directors do 
some things that e'mployees do. But What.iS 

ager[ ]," not an elllployee.6 . Hyla7uJ, .794 . ~I~vant here is that they al,c:ine hold all the 
F.2d'at797. See also Fountain. 925 F.2d at legal and financial poWer to direct the corpo
1400.' ration's acts. The challenged retii-emJl!1t.pol- '" 

Furt.bermore, the starns of J & .H's di~.' icy.iS one that ~nly the direcj:.ors have 'the 
rectors should be ascertained in relation to power to'adopt. It 'affects only themselves; 
the challenged employment p~ctice. That is it impacts eqUally and without ~tion 
because an individual may be both an em" '. on'eil.l:h; and it is part .of a. C<!mprehensive 
ployer and employee for purposes of the a:nti~ contractual arrangement govemrng the. stock 
diScrimination laWs.. For example, a m'anag- ownership, management succession, and eco
er may be consideroo an "employei-'i in bir- . nomic destiny of J & H. J & H has estab
irig or firiIig of subo~ates, y~t· qualify as 
an "employee" if he were tenninated for an 
.imptmiuSsible reason. In mJ; view; theJ & 

s. 	 Directorsreciive (i) ~..awsfrom the d.irectors· 
salary pool; wJ:tich dependS on the perfonnance 
of the firm. and. (ii) dividends on' any dividend· 
paying stock they hold, the amount of which, 
again, depends entirely on' !he performance of 

~.the fiml, From time to time. directors may be 
, .awarded by their fellow directors With additional 

shares for outStanding coritributions to the'enter. 
prise., 


, 


lished . a matenat question of fact as to 

. whether thiS policy impacts the direCtors as . 

employees or as. employers. But I think the 


6. 	 As the ~ajority notes. J & H is p~luded by 
Hyland from arguing that its corporate directOrs 
are de facto partners in a general Partnership'as 

·a'defense to liability under the'-ADEA. Hytar:d
794 F,2d at 191-98, But J & H'is not ~g 
~at argument; .rnstea~, ! & H argues iliat th.e 
du-e,ctors. ho~d owners~lp ,Interests, legal,authan· 
ty and, decLSlOn,making power comme'!Surate 
with traditional employers: and, f~r that r;eason, 


. cannot be considered 'employers In electing !D 

bind themselves to J & H's retiremenf policy, 


, • . Clleu91 1'.3<1 1547 (3rdCIr. 1996) 	 . 

issue is SO clear ~n this record that I would 
reverse. " ," 

. '. . 
Sharon TAXMAN, Plaintiff-Intervenor; 

. " 
v. , . 

BOARD OF'EDUCATION OF the 
TOWNSHIP OF PISCATAWAY, . 

Appellant. ' 

,."J 
Sharon TAXMAN, .Appellan~ 

v. 

BOARD OF. EDUCATION .OF the 
TOWNSHIP OF PIS<;:ATAWAY. 

Nos. !)4.:.5090, 94-5112. 

Uni~·Sta~ Court of Appeals, 
Third qreuit. '.'. 

.. Argued Nov. 29; 1995. 
, 	 . 

• Rea,rguedIn Banc _ May 14, 1996. 

, Decided Aug. 8, 1996.. . 

.As Amei1d~ Aug. 21, 1996. 
1 

, United states brought Title VII action 
challenging sch~1 board's irlIirm.ative action 

VII; (2) bOard's plan violated Title VII, since 

it was adopted for purpose of promoting' 

nLcia! diversity,. rather .than to remedy dis~' 

,crin!inatio,n or effects of past discrimination, 


. and since it unnecessarily trammellednonmi

nority interests, in that it was governed by 

board's whim;was of ~ted duration, and 

iniposed job'loss on tenured nonminority ~m- . 

ployees; (3) plan violated NJLAD; (4) teacher 

would be awarded 100% backpay; (5) diStrict 


'., .court did not abuse'its:~cretion Ui citculat
ing prejudgy;nent interest using Internal Rev
e'nue,Service (IRS) adjusted prime rate; and 
(6) teacher waS 'not entitled to p1IDitive dam
ages underNJLAD~, . . , ' 


Affirmed. 

Stapleton, Circuit Judge, concurred and 

filei:l opinion. . ' . 


Sioviter, Chief Judge, disSentedanq filed . 
, opinion 'in, Which LewiS, and McKee, JJ" 
'. jOuled. ". . 

, SciriCa; Circuit'~Judge, dissented and 

,'filed opinion in which Sioviter, Chief Judge" 


. 'joined. '.' ' '. 

'!LewiS, CirCuit Judge; dissented and filed 


opinion iIi which McKee, i, joined. . 


, . McKee, 'Circuit 'Judge, 'dissented and 
filed opinion in which Sioviter, 'Chief Judge, 
and Lewis; J.,'jo~ed. ' : , 

I. Federai COurts ®:>766 

Co~ of APpeals' : review of district· 


plan ~f, ~referring .min~rity . teacl'!ers-. '~ver. c~u:rt's decision on sllJ:!UDary JU:dgment is pIe

nonmmonty teachers ,In layoff, dec~lOns 'nary. Fed.Rules· Civ.Proc.Rule 56, 28 

where teachers' were equally qualifie4. tJ.S.C.A. 

White teacher intervened. as plaintiff, assert-. . 

uig clai.mi! under Title .. VII and NeW: J~y 2. Civil Rights ®:>378 , ' 

Law ~t DiScritnination (NJLAD): Fol-.Once employee est,ablishes prin:la focie' 

lowing, denial of board's motion to dismiss, 
798F.Supp:l093,the United .States ~trict 
Court for the DiStrict of New Jersey, Mar
yamie Trump Barry,J., 832 F.S.upp. 836, 
entered summary judgment, for Uhlted 
States and teacher. BOOrd' and teacher ap
pealed. Followingaenial of United States~ 

'request to file briefas ami~ curi~ in sup- , employment action,. 
port of reversal of judgment, 1995. WL employer's assertion that. adverSe employ- .. 
704036, the. Court of Appeals, Mansmann, ment action was, taken pursuant to aflirma
Circuit Judge, held that: (1) nonremedial af- tive action. plan may conStitute legitimate 

, finnative 'action plans are prohibited by Ti~e \ nondiscriminatory reason for action. Civil 

case of employment ffi.scrimination, burden of 
proQuction Shifts to employer to'show legiti
mate nondiscriminatory 'reason for the deci

. sion. Civil Rights Act: of1964; § 701 etseq., 
. as' amended, 42 U.S.C.A. § 2000e et seq. 

'..' . .'.. 
.3. Civil.Rights ®:>154' 

In discrimination 

http:pamWJ.,-_~.er
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~ Rights Act of 1964; §, dOl et seq., as amend- 'institutionS. Civil Rights Act of 1964, § 701 
ed, 42 U.Ei.CA § 2000e et, seq. -~ " et seq., 'as amended, 42 U.S.CA §, 2000eet' 

seq.
'4. Civil Rights <3=378 / 

When employer offers affirmative action ',10. 'Civil Rights <3=154', . 
plan as legiwnate nom:liScriminatoryreason ScpOoI board's affirmatiVe action, plan of 
for adverse'employment decision in,Title VIl prefelrlng n:llnority teaChers over nonminori-, 
action, bUrden of production 'shifts back 'to ' tyteachersin layoff decisions where teachers 

, ~J!lployee' to show that asserted nondiscrimi- were equhlly quaJified Violated TiUe VII; plan 
natory reason is pretext and that affirmative was not ~dopted to remedy, cl.iscririii!lation or 
action pjan is invalid. Civil, RightS Act of effects,of past discri.mination, butinBt.eadfor 

: 1964, §, 7inet'seq., as amended, 42 U.S.CA 'nonremedial purpo~' of promoting 'racial di~ 
§ 2000e et seq'. . ~ . , versity for sake ofedueation, and phm QIDiec-' 

, essarily trainmelled nonminority interests, in 
,5. Statutes <3=184, 188,217,217:2 'thatit was devoid of goa.J8 and standards and 

Court of, ,Appeals would look for, pur~ 'thus governed by board's whim, was of un
poses 'of statute in plain meaning of its provi- limited duratioll, and imposed, job, loSs, on 

'sions and in,its legislative hiStory and hi$tori- tenured nonminority" 'employees. , Civil 
cal c<!.ntext. Rights Act of 1964, § ,701 et seq., as ainend~ 

~d, 42 ;U.S.CA §2000eet seq. - ,6. 	Civil Rights <!?141 

Title VII W"dB enacted to further tWo 11. CiVil Righ~ ;g".ilJ4 ' ", 
primary goals, which were to enddiscrimina- ' While hiriIlg goals impose ~ b~-, 
tion on basis of race, color, religion, sex; or den:' often fQreclosing only one of several 
'national origin, thereby guaraDteeing equal,' oppOrtunities, layoffs impo~ the enti:f:e bur
opportunity in workPlace, arid to reinedy seg-den of aclueving racial equality on particular 
regation and uilderrepresentation of minori- ,iridivid~als, often' reshlting in serious disrup
ties that discrimination has caused in nation's 'tion of their lives,arid such burden is too 

, work force., Civil'Rights Act of 1964, §:701'intrUBive, for purpo~s of determiniiig w!'eth
, et seq., 703(a-<1; l), as amended, 42 U.S:CA, erllmrmativeaction planviolates~Title VII. 
/, 	 •• § '2000e et seq.,2OOOe-2(a-d, lJ,,' ' , , Civil, rughts Actor 1964,§ 701_et s!'!q:,' as 

,amended, 42 U.S.CA §~e et seq.
7. 	Civil Rights <3=141 " 

,Title,VII Was written to eradicate' not 12, Civil Rights <3=154 ' 
only discrimination Perse,but co~uences J , Unde:;,New Jersey law, as predided by 
of prior discrimination as well.' Civil :Rights Court of Appeals; sch!)ol board'§l,.':affirmative 
'Act of 1964, § '701 et Seq., as,amended, 42 "action plan of prefemng minority teachers 
U.S.CA § 2000e et seq. " ove~ nonminorityteacherS ill' layoff decki~ns. '. 

•. . 	 ' where teachers were equally qUa1ified'violat- ' 
8: ClVll Rll~bts ~154" ' , . ed -New Jersey Law Against.. DiscriIniIi&tion 

Unless. affirmative action plan has reme- (NJL.AD), since plan' W"dB not adopted' to 
dial purpose, it is prohibited by Title VII,· remedy discrlmiiiation or.effects of past,~, 
since it cailnot ,be said to mirror Title VII's ' crimination, and plan upnecessarily trani~, 
purposes of eradi<;ating discrimination and its, melled nonminority interests. N.J.SA 10:5:
conSequences. 'Civil Rights' Act of ,1964, ,I et seq. 
§ 701 et seq., as ,amended, 42 U.S.CA " ,. 

. ','•• :<, .• ';'§ 2000e et s~. '. . 13. Civil Rights <3=401 , 
, ' Teacher ,who was laid ,off pursuant to 

'9. Ci~l Riglt!B <3=142, ' , . ; "affirmative action plan that vioJatedTitle VII 
Promoting racial diversity' for edu- would be awarded 100% backpay, even 

cation's sake is not an objective of Tit,.le VII; though school board, had it not invoked its 
no positive'legislatiVe history supported sUch affirmative' action plan, would have followed 
goal; and CongrW,did not'addres~ such goal its usiJal procedure of using coin toss or, 
in amending Title VII' to cover academic other random procedure to decide whether 

~:~~~'"',~ 
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teacher or, a,;;other. person wOcld be laid off: 20. Damllges<3=91(I) 

, 	~bly resulting in teacher haying only 'Under N~ Jersey law, punitive dam

50% chance of keeping her job. Civil Rights ages ,are to ,be awardEid only when wrong
,~ct of 1964! §' 701 et seq., as amended" 42 -doer's conduct is especially eg:!1lgious. 
U.S.C.A: § 2000e et seq. ' 


21.. Damages <3=91(1) 

14. 	Civil Rights <3=401 ' Under, New Jers~y IaW,to w~antpuni-

'In deciding backpay issue~; district court ti~e . award, .defeiJd~t's ,conduct' must have 
, 	bas wide latitude ,~ ~ocate just result and to 1>$n wantonly reckless or malicious,' 
, further the make ,whole remedy of Title' VII'' 

22. Damages <3=91(1)in light of the circui'nStan~es of a particUlar 
case. Civil Rights Act of 1964, § 701'et seq., pnger New Jersey 'law, for punitive, 

as amended, 42, V,S.C.A. § 2000e et seq. damages to be .warranted, there muSt' be 
"intentionalwrongdoing'in the sense of evil~ 

15. Interest <3=31 ," 	 minded aCt accompanied by ~ton'and will- " 
. District· court did not abuse its discre- fuldisregard to rightS of anotlier. 

tion in calculatirig prejudgment interest us- ' . \. ' ," • " , 
ing Internal Revenue Service (IRS) adjusted' 23, Damages ~l(l) , 
prime rate, rather than using' statute govern- . Under New Jersey law, ijle, key to right 
ing interest on money judgment in civil case 'to punitive damages is wrongfulness' of de
recOvered in district court.,' 28 U.S.CA 'fendant's intentional action. ' 

§ 1961(a). 

16. 	Interest <3=39(2.l0) 'David B. Rubin (argued), Metuchen, NJ, 

. " Matter of prejudgment interest,is left to ' "for Board of E,duC!ltion of the Township of . 
discretion, of district court. '. Piscataway. 

, "Stephen E. Ktausner(argued), Klausner,
17: Interest <3=31 liurlter, Cige&' Seid; SomerVille, NJ, for' 
, : , Although' court may, use' postjudgment Sharon TaXnlail. ' 

standards of' statute governing interest on 

money judgrilent in civil case recov~red in ' , Before: SLOVlTER," Chief Judge, 

district court"it isnot compelled to do so. 28 MANSMANN and MCKEE, Circuit Judges. 
U.S:C:A. § 1961(~j. 


Before: SLOVlTER, Chief Judge, 

,18. Civil Rights <3=454 	 BECKER, STAPLETON, MANSMANN, 

, GREENBERG, SCI~ICA; COWEN, 
NYGAARD, ALITO,ROTH, LEWIS, " 

Under New Jersey law, ~er who ,was 
laid off pursuant to affirmative action plan 

:J\1cKEE and SAROKIN;*" Circuit Judges. , which violated New Jersey Law Against DJs

crimination (N.n.AD) was not entitled tO~pu

nitive damaies;' school board did not act will OPINION OF THE COURT., 


'fully, ·wantonly, or outrageously, ' N.J.S.A. 
, 'MANS,MANN, circtri.i Judge.

iO:5-:1 et s~. ' 
, 'In this ,Title VIlffiatter, we must deter

19. Civil Rights'<3=454 	 rinne whether the Board of. Education of the' 
Under New Jersey law, as predicted 9Y, Township of' Piscataway'violated tJiat !'tatute 

Court' of Ap~. assess~ent of pUnitive .when it made race a factor in Selecting which 
damages against public employer is ,allowed .-oftwo eqwilly q!Wified employee!!. to layoff. 
under New'Jersey Law Against Discrimina- Specifically, we must decide whether Titll:! 
tion' (NJLAD). N.JJ3A 10:5-:1 et seq., YIIpennits an employer with a raciallrbal~ 

. , • The H';norable William D" Hutchinson was a' . resolved; Chief Judge Sloviter was designated to 
, 	 member of the original panel which heard argu' serve in his place on ,the' reconstituted,panel. 

.;}ent in this 'appeal on January '24. 1995, He ' .. JUdge Saroltin heard ~ent but ret:ifed from 
died on October 8; 1995, befOre the'appeal was offiCe priorto the issuance of the opinion. 

; ~. 

I 
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anc.ed work fore~ to 'grant a non-remedia1. er the "Policy" superseded or 'simply added" 
. ~,.pn;ference m order to. prolI!ote "racial to the "Pro~," nor goes it· matter . for 

diversity' , f >l.!_ peal .. . 
. . " ", . . purposes 0 Ll~ ,ap .',' "."-,,,. 
, It IS clear that the language of Title VII is .,.';' ":r; , 
violated whim an ~mployer makes an employ- The 1975. docume~t states, ~at the pur. 
irient d.ecision paged upon an employee's' pose of: the Program.1S "to provide equal ed

' ' " '. 
rac:. ',The Supreme Court deteqninedln 
United Steelworklml v. Weber, ,443 U.S. 193, 
99 S.Ct. 2721, 61 L.1l:d2d 480 (1979); . howey,
er., that Title VII's prohibitionagainst,racia1 
.I:. . . ti ' . -- . la'
(.ws?nmma ~n ~ not VlO ted by affirmative 
a~on plans which first, "have purposes that 
nurr:>r,those of .the statute" and.:second, 'do 
not 'unnecessarily trammel the mterestB of 
the (non-miIlority] emplo~ees," id. at 208,99 
S.Ct. at 2730. . ", inatio .' I t beca', f' ( . n m emp oymen use 0 ,Ulter 

W · h ld that'Pis ta 'y' affirm . ai' ] ", ' " ' 
. e, o. ca wa s ative ac· ,w, race,.... ','" . 	 . li to break'th ti be Wj:t1:___ d 

'. ___t,ion ,Q]jc, is uruawful because it· '. .' ' . " ' '.. ' . , . White, and the other WllS Debra_Williams,'. po cy e e tween 1.U.Il<11'" an 
", ,satis~ ~i~~~ p~ng oiWeber. -Gi;:::Sth~~··-:-Tlie-:'(Iperative-language-regaromg-;-the---~--:--:--:--"Wl1o~iS'BIack.~WiIliaJIig W~ the~onlYnilil0ri::- :-T~an.-'-As,aresult, the'-Board-~'voted.cto 

clear ant1discril:ti.ination mandate of Title VII, 
, . edial ---'-ti '. ',.;.'a non-rem au.u:1II~ ve action PIal1 even 

'one with a laudable PurPose, canno~ pass 
,m~ter. . We will affirni the district court's 
.grant of sUmmary judgment to Sharon Tax-
man.' 

., 1.1 

In- 1976, ~e'Board of Education of the' 
ToWnship o{Plscataway,New Jersey, devei~ 

• oped an. affiimative action' policy applicable 

ti na! d 
,uca 0 opportumty,~or~tu, entB and eqUal 
emplo~ent oPPo.rtuiri:yfor"employees and 
prospective employees, . and to make a COn
centJ::ated effort to attract .. ,minority per_'

I" all . . 
so~e ,or POSitiOns so ~t their qualifj. 
cati~~ can be .evaluated along ~th other 
~didates.:c' The 1~ document'states that , 
ItBpurpose is ·to "ensure[]equal employ_ 

,mE!nt oppo~ty ... and prohibit(] dil!crim~' 

means by which affirinative-action goats are 
to be furthered is I'denti--' m' the two d'" ~ ocu
~entB. "In an caSes, the most Qualified can
didate will be recommended for appointment. 
However, when, candidates ,appear to be of 
equal qualification, candidates meeting' the 
criteria of the affirmative action program will 
be recommended." '. The phrase "caiI~ , 
m~ting the criteria of the affirmative action ' 
program" refers to members of racial. na_!or ~ ~o~e.is Calculated according: to' teerism ,and. c,ertifications and dete~ed 
tiona! oligin or gender W,Oups identified as 

toern.ploymen~ decision,s. The Board's Affir- \ mi:iJ,orities for statistical reporting purposes 
mative Action Program, a62-page do"unient, 
WllS orig¥1a1ly adopted in responSe to a regu~ . 
lation promulgated by tJ.le New Jersey State 
Board of Education. That.regulation direct-. 
ed loealschool boards to adopt ,"affi.nnative 
action ' programs," ,N.J. Admin.. Code Tit. 6 
§ 6:4-1.3(b); to 'address. employment lIS well. 
as school' and. claSsroom' practices and to " 
,:risureequal opportunity to all persons,,:re. 
gardless'of race, color, creed, religion; sex or' 
nationll.l origin. 'N.J. Admin. Code Tit. 6 
§§ 6:4-1.6, 6:4-1.6(a). In.1988 the Board 

, also adopted a one page "PolicY", entitled' 
· "Affirmative , Action-Employment .Prac
· tices." It is not clear from t.!te record wheth: 

. 'I. This rW.ttel'· is before us on the grant' of sum
mary judgment. Su United: Sl'!-i'e.S v, Board of. 
Educ, of Township of Piscataway. ,832 P.Supp, , 
836 (D:N.J.1993), . Except whe~. we. have stated 
othe1'W1Se;, the facts' are taken directly from the 
stipulationS submitted by the partieS for purposes 
of summary judgmepL ' 

by' the .New Jersey State Department of 
E,ducation, inciuding Blacks.:· The 1988 docu
ment also cla.r:ifies that the affirmatiVe action 
program applies. to "every 'aspect of employ~ 

,ment including ... layoffs.... " 2 

,..'," . ' . ,. 
The Board'saffirmauve action policy did 

not have "any remedial purpose"; it ~ not' 
adopted "with the intention of remedying the 
resultB cifanyprior discl'i!niD.ation or identk 
fiedunderiepresentati~n Of minorities within 
the Piscataway Public School SyStem." At 
all relevant times, Btack teachers';"'ere nei
ther ,"Underrepresented?' n~r "underutilized;' 
iD. the Piscataway', Schooi DiStrict work 

2. We' use the tenns "poliCy" or "plan" hereafter 
to .:efer generally to tlie affirmalive action pm. 
gnl!1I adopted by the Board in 1975 as modified. 

'if at all, by the 1983 docUment, 
.. 
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force.3 Indeed, statistics in 1976 and 1985 inst:ince8, however, had. the employees iIi
,showed that the percentage of Black employo' volved been of-different races. ' 

. th·, b te' " hich' cl d'd L ___t. ees m e JO ca gory w . m u e ',,:",,,,,,"," 
ers exceeded ,the perce~tage of Blacks m the 

' available ~ork force. ' 
, 
A. 

, • 
, '.In May, 1989, the B?ard ac;epted a 'recom
mendation from . the 'Superinten~ent of, 
Schools to reduce the teaching staff in the 

. ' , . 
Busmess . Department at PisCataway High 
School.b~ one. At that' time, two of .the 
~h~rs m the qe?artmentwer: of eq~al 
selUonty~ ,both haVlp-g begun their employ

'ment with the' Board on 'the same day nine 
", years earlier. One of those teachers 'was

' , ", . ,"'t ad -1:." d' . . ke tho
,inte~enor plaintiff Sharon Taxman, who is .' 1 mea ws~~tionary eclSlon to mvo e. 

. 	ty teacher among the facilIty of the Business 
Department'. . 

DecHlionsreg8rding layoffs by New Jersey 
school boards are, highly cirelllIlllcribed by 
state,law; .. ~ontenui-ed faculty muSt be, laid 

'off first, and layoffs among' tenured teachers 
. ili' the att:ected : subject area or grade IEwel 

In light of. the unique pOsture of the layoff 
decision"S . tend t f Sch I Burto 
Edelchi~k uperm, ' ;nd' ~ th o~ sard tha~ 

' the . ___~mrnactie~e ,.__ bee . 0 ked' .' 
<lUlllUa..... e, on, Pial' mvo . m 


order to de~e ~hich ~acher to retain. 

Sup~rintendent .. Edelchick, made tro.~ recom
mendation "because he believed Ms. WilliamS 

and Ms T an tied',"t 


. axm were m semon :y, were 
eqUany qualified, and because Ms. Williams 

',was the only Black tEla!!her in the Bushtess 
Education DePartmEmt.~ . 

. ..... . 
While the.Board reco~ that .it W<lS ~ot .. 

bound to apply the affirmative action policy,. 

must. proceed ill reverse order of seniority., . were - of equal' seniority,,it ~ess~d' .their 
N.J. Stat. Ann. §. 18A:28:-9 et seq. Seniority . clas~room perfo~~, evaluations, v~lun-

tenrunate ~e employment of ~haron.Tax-
man, effective June 30,1988 ...... , . '. " " 

At her dei>ositio.n, Paula Van .Riper, the 
Board's'Vice President at the time of the 

.layoff, described the Boird'sdecision-making 
process. According to Van Riper, after the 
BI)3X() reeognize'd that TaXman ~d William.S 

' specific guIdelines set by state la:v. N.J. that,~ey were :WO ~~ers of equal ability" . 
~t. Ann.§18~10; ~.J. Admin. Co?e . ~d equal qualifications." " 
Tit. .6§ 6:3:-5.1. Thus,.local bo~ lack dis- At his deposition TheOdore H" Kruse, the 

'. cretionto ~oose be~~?~mp.loyees fo~ 1a~-., . BQard's President, explained'his vote toap.. 
off, .~cept m' the rare Instance of a tie m 
~onty between the two or ~0.::e empl~ees 
eligible, ,to fill .. the last ,remammg position;' 

, . The Board qetennined that it was 'f8.c:ing 
~. just such, a rare circumstance in deciding 

., between Taxman andWilliams. In prior de
, 	cisions involving the layoff of employ.ees With 

eQU?l1 seniority. the Board had broken the tie 
through' ~a random prOcess which in~uded 
drawing nuinbers outof a container, drawing, 

. 10tBor having a lotterY." 4 In none of those 
.. ,

3. 	 In the w;;, of- designations such as "Black"" 
"White", and "Mln0rity'-', 'we adopt the',temlS 
usecfby both the district court and the parties in 
their ~tipulated facts. 

,4. ' The dissent of Chief Judge Sioviter characteru
. es the use of a random'process as "a solutiori ' 

that could be expected of the sta~e's gaming 
tables." We take ,issue With this characteriza' 

. lion; noting that those'~r than we. have ad· 

ply the affirmative action policy as follows: 
A. BasiCa1ly, ~ think . because J had been' 
aWare that the student body and the com

~ 
munity 'which is our responsibility, the 

schools of the comrnimity, is really quite 


.' diverse and there---:I have a g~neral feel-: 
ing durilig Iny tenure on the board that it 
was valuable for the-studentB'to see in the 
various employment ro~ a wide range of 
background, and that it was also, valuable 
to the work forCe and in 'particular to the 

' .'.vised tfu.t "the lot puts an end to disp~~ and is 

decisive in a contro~ersy between the, mightY," 

Proverbs 18: 18 (New American), . PtJrthennore, 

'the use of a random process is, not something 

which the court has impOsed upon the Board but 

is ,instead a mechanism adopted by the Board 

itself in reaching a decision in prior employment 

"'!'tteis. Board of Education Brief at 3: ' 


( 

". 
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.~g staff that they have-they see' 
~. that m each Gther.·· . , ',: 

Asked to articulate the "educatiGnai Gbjec- . 
. tive" .serVed 'by '1'!ltaining 'Will.iaIrui ratlJ.er 
than Taxmari; Kruse stated: . .' " 
~ Ip my ow:'.persGnai pers~ve I be-, 
lieve. by retaining . Mrs. Williams it was 
sending a very clear message that we feel 

.' that ?ur staff shGUld 00 culturally diverse, 
.' 	Gur studentpopulatiGn is culturally diverse 

and th~re is a distinct advantage to stu
?ents, .to. all \'tudents, to be made-ci>me 
mto contact with people o.f'different cuI

/ ,tures" different backgrGund,' so. truit they' 
e,' ~ more aware, mGre tolerant, mGre ac

ceP.ting, mGre understanding Gf peGple of 

Q. ' What do. you mean by the phrase.yGU 
used; culturally diverse? 

. '/. A.' Someone o.th~ than--different, than 
'. . I 

yo.~eIf.. And we hav:~, G)ll' stUdent popu-,
l~tiG~ and Gur co.mmuntty ~people G~ all 
,~e:entbackgrolUld, ethnic! backgrGund, " 
.reli~ous background, cultural backgrGund; 
and It'S important that Gur school district 

. . 
encGurage awareness and acceptance and 

e • 

BG~ liabl~ under both statutes fGr ~ II. crit.iiwGrkers .Gnly thGSe with. priGr craft ,!lX
. nation Gn the 'basis ¢ race. United S~,,, In relevant part, Title,Vn makes it unmw_.perlence. Id. at. 198, 99 S.Ct. at 2724-:-25. 

Board OJ. Educ. of. T(JIIUTl$hip oj.Pi8C4ta,Ufa'J, ful fo.r an emplo.yer "to d.iOOim:inate' 3gainst 


. 832 F.Supp.836, 851 (D.N.J.l993). . , c.l"larly individual, with respect to.his compensa

. A trial proc~ded on the isSue Gf d~ tiGn, termS, cOndi~G~, Gr pn0leges o.f e~-

Bythis,·.time,Taxman had been rehired by p~o.yment" Gr "to m:ut, segregate, ~r classify 

theBGard.and thus her reinstatement was·his ~mpIGY~ ... m ~y way :vhi~ WGuld 

nGt an issue.. The CGurt awardedTaxman 
damages in the amount o.f $134,014.62 fo.r" 

'backpay, fringe benefits :and prejudgment iIi- . 
te~st under Title VItA jUry awariied'~ 
additiGnal $10,000 fGremGtiGnai sufferini:i'Uil
der .the NjLAD.- The'district.court denied 
the' United states' request for' a' broadly 
wGrded injunctiGn against future iIiscri:mina-' . 
tion,' finding that there was no likelihoodthlli 

e~~_~.~ ~~~_~d~~~___~.~~ __~ ~_,.'.........the;~Gn'!l!.c~a~_~sl!.e~G~d r~~b~, ifdid______ 

Grder the-Board to give TaSiman full seniGritY . 
reflecting cGntitiuGus emplGyxrtent frOm 1980 ' 
AdditiGnally; the CGuridlsm.issed T~'~ ,,-<- ~ ·ti d '. 
c.oau~ .o.r ~unt ve amages under ~.' the • 
NJLAD. . ..... ~::.~.'~:, 

,The BGard appealed,cGntending'thai'~ 
district court erred iirgrantfug Taxman sUm: _.' 
mary J'udgm t . to liabilit " Th' Board'.., ":.', 

..,. 

,~le~ce a.nd, therefore',I persGnaily think . Co.urt ~ m a~g:axman ~OO% back~ 
.It s unportant that,?ur staff reflect. that 'pa! and m aw~g preJu~gmen~ inj;erest at 
too. the. IRS rate rather than under 28 U.S.C. 

§ 1961.. Taxman cross-appealed, contending. 
. B . th~t the districtcGurt erred in dismissing her 

. FGllGwing the Bo.ard's decisiGn, Taxman ,chiim fGr. punitive dantages. Subsequently,. 
filed a charie 'of emplGyment discrimin~tio.n·the United States sGughtleave to file a·brief 

, with the Equal Employment .OppGrtunity ~ amicus curiae in support Q~ reversal Gf the 
CGn:unissiGn. Attempts at cGnciliatiGn were ,Judgment, representing that it cou!dnGlong-' 

lmsuccessful, and the United States filed suit . e.!' support the judgment of the district court. 
under. Title VII against 'the' BGard ~. the'. By Grder Gf No.vember 17, i995, we denied 
U ·ted States Distri t C ., th D" the United States' """'ueSt. . W, ......nted th 

. en as. . Y'. e . 
also. cGnten"- . th alternati that'th' 

" ~, m e ,:e, . . e 

. 	Gf New Jersey.' . Taxman interven~, lissert- . pGSltio.n o.f the· Uruted States at the Gnginal 
ing clainlS under both Title VII and the New argument befGre this court o.il January' 24, 
Je~y Law A~;ft0t Dis" ti '1995; as a mGtiGn to withdraw'as' a pIirty"5-"" crumna Gn. '. 	 . ' 
(NJLAD). 

FGllGwing diScGvery, the BGard mGved fGr 
SIlIIIIIlai-y judgment &ru:lthe uriitedStates 
and Taxman cross-moved fGr partial sum
mary judgment Gnly as to liability .. The dis

.trict .CGurt denied the Board's mGtio.n and 
granted part:ial summary judgment. to the 
United States and Taxman,. hGlding the

• '.', 

. 5. The suit did not 'assert a Fourteenth .Amend· 
ment Equal Protecd!>n ciaim, . By the time suit 

.	which. We granted. Thus~ the Gnly parties 
befGre us o.n this appeal are the 'Board and, .
TaXman. ' ",' " 

'[1}' This .co.urt.has jurisdictiGn G"ver'the 
appeals Under: 28 U.S.C. § 1291. Our review. 
Gf the district Co.urt's decisio.n Gnsummary . 

. judgment is ple~. Waldron v: SL Indus

.tries,56F.3d 491, 496 (3d Cir.I995). '. 


...-, .-:.1 

was filed, the statute of limitations had run for 
claims b'ased on 42 U.S.C. § 1983, . ,,' 

'-......;" 

depnve Gr tend to depnve any mdiVlduai o.f 
e:nplGymentoppOrturiities 0.'; otherwise ~~ct 
~ status as an. e.mpl~yee Gnth~ basiS ~f 
. ~~~ cGlGr, religiGn, sex, o.r natiGnai .Gn
gm. .42 U.S.C. §. 2000e-2(a). ~Gr ~ time, 
the Supreme CGurt C?~tru~ ~.I~~e '2%. Black. 14- at 198, 99 S.Ct. at 2724-:25. 

as . absolutely p;ohibiting . ~tiGn.m In 1974; KaiSer entered into a collective har
e,mplGyment, neither reql1lrUlg. nor pernut- . gaining agreement whichcGn);ai.r!ed an' affir-. 

ting any prefere~ce fo.rany group. Johnson mative actiGn .p1an. The pian ,reserved 50%. 


~ 	 v. Tra~wn Agency, Santa . Clara Gf the: openings in an in-pl~t ~training 
. . 	Caunty,-480 U.S.-616,-643! l07.. S.Ct.-l442, --program-fo.r-Black'emplo.yees-until-the'per--'----' 

1457..,.58; 94 ~.~d.2~ 615 (~987) ~Stevens, J';centageof Black crai't-W(lrkers _in the plant, 
concurnng) (Citing, !1'!t!" alw, Griggsv.'Duke.
Puwer. Co., 401 U.S..424, 431, 91 S.Ct. 849, 
853,28 L;Ed.2d 158 (1971), and.McDonald v. 
Santa Fe ,Trail Transp. Co., 427 U.S. 273, . 
280, 96 'S.Ct.2574, 2579, 49 L.Ed.2d 493 
(1976».,' 

In 1979,. however, the Co.urt mterpreted 
. . . '. .... -' '. .the statute's '.'antidiscriminatory sJrategi'm 

a ''fundamentiilly different .way"; id. at 644, 
107 S.Ct. at 1458, hGldlng in the semiiial case 
of United SteelWflrkers, v. Weber; 443 U.S. 
193, 99S.Ct. 2721, 61 ·L~Ed.2d 489 (1979),' 
that.Titie VII'.s prohibition, against racial dis
criminatiGn does no.t cGnderm:i.ail voluntary .. 

. raee-CGnsciOuslaflirmitive actiGn plans .. In 

ru . C Gart IGr e lStrict . '. . • -" . , e ':' """ . . e§2000e-2. Unlawful employment practices 

'mented~ by Kai.'1er AJunlinum & Chemical 
Co.rporatio.n. .PriGr to 1974,·Kai.ser hired as 

, . . .~c '.' 
. 6. Secoon 2000e-2(a) of TlI.leVII states. 

(a) Employer pradices . 
' It shall be an unlawful employment practice 
. for an emp~oyer- , ' '.' . . 	(1) to fail or refuse to hire or to discharge 

any individual: or otherwise to discriminate. 
against any' individual with respect to his . 

.'compensation, tenns; conditions. or; privi· 
leges of employment, because of such indio 
vidual's race; color, religion, sex, or nation· 
ality; or '. .' , , 
(2) to limit, segregate, or classify his employ

· ees or applicants for employment in any way 
· .;which would deprive or tend to deprive any 
· individual' of employment opportunities. or 

otherwise. adversely affect his status as an . 
employee, because ofsuch individual's race, 
color, religion, sex, or national ori~. 

Because they had lGng beep excluded from 
craft UnionS,. Blacks ,were unable to present • 
t1ie . credentials ~uired ~G: craft ~tiGns.· 

.Id. ! MGreover, ~er's ~~.~ractices, ~-
- thGughnGt .~~tedly dis~atory .W).th 

regard to mmGnties; were questiGnaple . .Id. 
at ~10, 99 S.Ct. at 2730. As a CGnsequence, 
while the. local labor fGrce was about 39%', 
Black, ~r's labGrfGrce was less than 15% . 
Black and lll! ~-wGrk fGrce was less than . 

reaChed,a level cGiiuneru;urate With.the pe~- . 
ce tage o.f B'--I.-·' 'th local labo " . n """"'" me, . .~ IGree. 
Id. at 198, 99 S.Ct. at, 2724-25., ~g, the . 
.~t year of the plans o.peratiGn, 13 craft
. trainees we,: selected, seven Gf.~h,Gm .were 
.Black and SIX ~f whom were White .. Id. at .
199 99 S Ct.' t 27'"''' 
,. a. .wo. , ' 

, Th~eafter, BJian Weber, aWhiteproduc
tion worker, filed a class. action sUit, alleging 
t1iat the ..p1an·unmwfu1ly discriririna~ 
agaiIiSt White emplGyees under Title VII. 
Relying ~pOn a literal realfuIg Gf subseCtiGns . 
703(a). and . (d) 7. Gf the Act, 42' U.S.C. S 
'2000l'!-2(a), (d), and upon the Court's decisio.n 

, Weber, the' Court CGnsidered a plail imple- ,in McDonald v. Santa Fe Tn.l.1J, Trilnip.Co.,· 
427 U.S: at 273,96 S.Ct.at 2574,where the 
CGurt held that Title VII forbids discrimiria

..' . 

42 U.S.C. § 2000e-2(a). 

7. For subsection 2000e-2(a) of Tide VII, .see n.S: ' 
suPra. Subsection 2000e-2(d) of the"Act pr0
vides:' . ' 

(d) 	Tra1nIDg program , 
It shall be an UhIawful employment practice 

.for any employer, I~bor orgariization. or joint 
labor.management committee controlling ap:
prenticeship or 'other training or retraining, 
including on-the-job training progr..uns to ·dis· 
criminate against any individual because of his 
race, color, religion. sex, or national origin in 
admission to, or employment in; any program 
established' to 'provide apprenticeShip or other 
,training. .. r 


42 U.S:C.§ 2000e-2(d). 


, . 
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tiO~ '~t Wbites ~ well as ~la.cks~the , conscious e~orts to abolish traditional pat.. , 
,plaintiffs argued that It necessarily followed terns of racial segregation' and hieralehy 
that the J{;ili;er'plan; which resulted in junior',', _ " 

' pI , . ' _A , ' .. ' " Id: at 204,99 S.Ct, at 2728.:, '-i. 
ac em oyees receIVlIlg cc..... training In ' BI k

preference to senior Wbite employees, violat. . The 'Court found support for, its conclllllion ' 
ed Title VII. Id. at 199, 99 'S.Ct. at 2725. In t:he langu~ and. legislative. history of 
The district court agreed arid entered a judg- 'section 2000e-2(j) ofTitle VII which express
mentin favor of ihe plaintiffs; the Court' of Iyprovides that nothin~ in the Act requires 
-Appeals for the Fifth Circuit affirmed. Id. employers to grant racial preferences.s ,Ac
at 200 99 S.Ct. at 2725-26. ' ~ording to the Court, theopponentS'ofTiUe 

" S", C ' 'h ' , VII had raised two, arguments: the A.i: 
,Th'e upreme ourt, owever reversed, , , ' . " ,"""" 

.n'otin' . ·.:~II th t alth h th' I' 'tiff:' : would be construed to ImPOse obligations 
, gmIWIDya oug epam s ,,' . ". 
argument was not "without force", it disre- ,upon employers to Int:egrate their work_ 
garded "the signifi~ce of the,facit that the' fo~~throughpref~renpai ~atme?t oftni~ 
J{;ili;er-USWA plan waS an affirmative action nonties, and even WI~out b~Ing ~bli~ted to 
,plan voluntarily adopted by private parties to ,d? so, employers With, ~yImbalanced 
~~~~~ti£~I!a~rns 'o.r.~~~~~WO~k forces, would grant ra~ preferences. 

-,-~,- gation." . Id. at 201 99 S.Ct. at 2726. The 3d. at-205,99 S,Qt:at,2728" -SInce,Congress ..-,----
CoUrt "then embarked upon . an exhallStive 
review, of Title VIr,S legisbitive history and 
identifi~ Congress' concerns-in enacting Ti- < 

tie VII's prohibition against discri.inination~ 
the deplorable status of Bla.cks in' the nation's 

, " 	economy, racial injUstice,and the need to 
open employment opportutrlties' for Bla.cks in 
traditio.nally cl,osed occupationS, Id. at 202:
204, 99 S~Ct. at ,2726-2728. Against this 

,addr~ed only ~~ first obj~on ~d did not' , 
~pecifi:anY prohibI~ affirmative ~ction ef!orts 
In section ~e-~(j); the Cow: inferred that 
Congress did not Inten~ that Title VII forbid 
all voluntary race-conscIOllS, preferences. Id.., 
at~, ~ S.Ct. at 2728. ':£h~ Court ftu:
ther reasoned" that ,since Cong;ress also in·, 
tend~d in secti~n2OOOe-~Q) '~ a~oid un~Ue 
fede~ .regula~on of. pnvate busInesses,. a 

gress ,could not have Intended to' prohibit 
private~mployers'from implementing pro
grams directed'towarii the vllrY. goal ~f Title 
,VII-the eradication of discrimination and its, 
effects from the ~orkplace: , 

Jt would be ironic indeed if a law triggered 
by a' Nation~s concern over centuries' of 
raciaI irijustice and, intend,ed' to, improve' 
the lot, Qf those who had "beenexchided 
from the American dream for so long," 110' 
Congo Rec., 6552 (1964) (remar:ks of ,Sen, 

.. Humphrey), constituted the ~t legislative;
prohibition of 3ll-voluntaIi., private, race

", 

8.' ~tion 200oe-2Q)states: 
0) Preferential treatment DOt to be granted on 
accoWlt of existing nll1Dher or percentage, m:.
balance, ' , 

Nothing contained in this subchapter shall 
be interpreted to require, any, emploYer, em· 
ployment agency; labor organization, or joint, 
labor-management committee ,subject to this 

" subchapter to grant preferential treatment to 
any individual or, to any gT9up becauSe of the 
race. color, religion, sex, or national origin of ' 
such: individual or group on account of an 
iJ:!!balance which may exist with respecno the 
tot3J number or percentage of pe,rsons of ~y 

action; would ,!Hsserve t.Jili;; end by -' aug- ' 
ment[Ing] .th.e ?~W~ of the ~~eraI go~~ 
ment and ~[Ing~ traditional manage
ment prerogatives,... "Id. at 206-07, 99 
S.Ct. at 2729. " c';, 

The C_ourt' then turned to the ~ plan , 
in order I:<> determiiI.e whether it fell on 'the 
"permissible~'side,ofthe '''line ofdemarcation 
between perinissIble andimpeqnissibleaffir·. 
mative action plans."'/d. at 208, 99 S.Ct. at 
2729-80. The Court upheld the Kaiserpbin 
because its purpose "inirror[ed] ,those of the 

:statute" and it did not "unnecessarily tram- ' 
, 

',race, color, 'religion, sex, or natiorui! ori~ , 
employed by an employer, referred or classi' ' 
fied for employment by any 'employrrient a3en
cy or labor organization. admitted 'to member
ship or classified by any labor organization. or 
admitted to; or employed in, any apprentice
ship or other training progrdIll. in comparison 
with the total nuin""r or percentage of persons 
of such race, color, religion" sex. or national 
origin in anyconununity, State. section. or ' 
other area, 'or in the available work force in ' 
any conununity. State, soction or' other area. 

~2 U,S.C" § 2000<>-20>, 

mel the interests of the [non:minority] 'em- did not set quotas, but harl' as its'long.term 
pIoyees"' goaIth attainm t f' k i ' 'h 

, '" ' ~. en 0 -a wor, orce w ~e
The purposes ,of the plan tnlITor those of ComposItion reflected the proportion of worn· 

' " , ', ' . , " , -' 
' the statute. ,Both were. desIgned ~ l;lreak 
d~oldpa~ o~racial segregatio~ and, 
hierarchy. ~oth,were. ~~cturedto o~n 
,emplo~ent op~rtunit.ies' ~or N~es In, 
occupations which have been traditionally 
closed 'to t)lem." 110 Congo Rec. 6548' 
(1964) (remarks, of Sen. Humphrey). ' 

',.,' ' . 
. At the same time, the plan does not

."',
,~(!Cessarily trammel',thE! Interests of. the, 

en In Qte !lI"ea labor force. ~Ii: at 621-22, ~07 
S:Ct; at. 1~6. ~owledgmg the practical 
~c~ties In a~~g the long-term, ~al, 
Including -the limited number of qualified_ 
women, the plan counseled that short ~ge 
goals be esj;ablishedand annually adjusted to 
serve as reali.,tic guides for actual 'employ. 

t d .. " ", , 
men ecl!Jlons. Id. at ,622, 107 S.Ct. at 1447.

' 
, On ,Qecember ',12, 1979, the ,i\:gency an-. 

wh!te empl~yees.- The P~ does not ~ ~oImced a v~cy ~or"the prorri?tional'posi: , 
qw:e the di!>charge~f white workers .and tion ofroa~ ~pa.tclier. At .the~e;none of 

,their ~placeIllent 'WIth, new ,bllu;k hires.' the 238 POSlti.ons In the applicable Job catego
, Nor does the pIan create~ absolute bru; ry was OCCUPIed by p. woman. ~ .Id. at 62h 107 
_to -the advancement ,of. _white_employees; _S.Ct. ,at ,l446.~TheAgency_Director, ',authO'-__ 
h~ of th?Be trained in tJ.te.p.rogram Will be rized to choose any ~f' seven applicants ~ho 
white. 'Mo.re~ver, tit? plari IS a temp.or~ had been de:med eligible, promoted; Diane 
m~ure; ,It IS no~ ;nte!lded., to .~t,ain Joyce,.a qualified woman, ov~ Paul Johnson, 
~ J>alan~, .butspnplr to ellininate a' . a qualified man. Id. at 624-25, 107 S.Ct. at 
nianifest racial unbal~ce., ,', . J448. As: the'Agency' ,Director testified: "'I 

Id. at2Q8, '99 S.Ct. at 2730 (citation and tried tolook at the whole picture, the combi
footnote omitted). nation of her, qualifications' and ~, John

.' Ih 1987; the Supreme. Court' decided ason's~ualifi~ti?ns, theb;,'test SCOft!s: their 
second Title VII affirmati~e action caSe; ,,~rtise, their, ~und, ,affinnatiVe ac· 

backl¢limd, the, Court .concluded th;tt C~n-, p~hibition ag~t all vol~n,tary ~Johns~ '1J.Tra~ionAge:ru:Y, Santa tion matter.:' ~gs like th~t..;~ Ibelieve it 
Clara County,4S0 U.S. at'616, 107 S:Ct. at was a combInation of all thoee· ", Id. at 625, 
1442. There, the'Santa.Clara County Tran. , ,1m S.Ct. at 1448. , ,;' , ' , 
sit District, Board of Supervisors implement-.' Johnson sued, alleging that the'Agency.s' 

f ed an affirmativ:~, action plan stating that employment decision, constituted unlawful. 
- "'mere prohibition of discriminatory prac-, sex dis(!rimination under ,Titl.e VIL Evaluat. 

tices [Was]not enough to remedy the effects ing'the,plan against the criteria announced in . 
or' past discri:miiIatory practices and to' ~e~- ,Weber, the 'district ,'courthelfi that the plan 
mit attairurient or an eqUitablerepresentati~n' did not saj:;isfy Weber's,crlterion that the 
of ,minorities, women an4handicapped per- plan be temporary.', Id. at ~, lOT S.Ct. at 
soils.'" Iii. at 620, 107 S.Ct. at 1446. The 1448. The Court, of Appeals: for the, Ninth 
pliID noted that women wererep~ented in Circuit reverSed, holding ,that;sfuce ihe-plan 
numbers far less than ,their proportion of the provided for the attainm,ent, rather than the , 

,av3llable work force in the Agency as a whole niaintenance, of a ,biuanci!d viork force; the 
and, intlte sJdl1ed craft Worker job category "absence 9f an express 'ternnnation date in the', ' 
relevant to the case, and observed that a la.ck plan was not dispositive of its validity. 'Id. at 
of motivation in wom!!ll ,to seek !;raining 'or 625-26, i07 S.Ct.' at'l448-49J-"i'he court of 

, ~ployment'where opportunities were limit. appeals further held, that the plan had been 
, ed partially-explJ$ed the IIDderrepresenta·, adopted "to address a conspiclfous':imbalance 
.'tion. Id. at 621, l07,S.Ct. at 1446. The plan' ,in the Agency's work force, arur lleither un
authorized the ~ncy to Consider as one nec~y trammeled the rights of, other 
factor the gender of a qtialified candidate in employees, nor created'an absolute bar, to 

,making pro~otionstO'positions with atradi~, theii-lI!ivancem~t." Id. at 626,107 S:Ct.'at 

,tionally segregated job classification in which 1449.' , ',' 

Women were Significantly IIDderrepr'eSe~ted. ',The Supreme Court afIirnied. 'Declaring 

Id. ,at 620-21, l07,~.Ct. at 1446. The plan , its prior analysis in Weber ~ptrolling, the 
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,COurt e.xami:ried wheth.er the employment d~ concerns when evaluating applicants; gender Act's proviSions and ill, its legislative histOry, hiring on ,the'.basis o( job qua1ifications,' 
'0 ,. 
, cision at iSsue "was made pursuant to a plan. was' a "plus" factor, only one of severalcriti!- arid' historical context. See 'Edwards v. rather thai! on the basis of race or color. 

prompted'by concerps similar to'those of the 'ria· that the Agency D~rconsidered in Aguillard, 482 U.S. 578,594-95, 107 S.Ct. 110 Cong: Ree: 7213 7247(1964) quOted in 

elIiployerin Weber" and whether '~e e~:ct _ ml;lking ,his deCision; no legithnate, finnly, '2573, 2583, 96 L.Ed.2d 510 (1987) (in, deter- .~ Wate-rh0u8e ''11. 'Hopkins, 400 U.S. 228, 

of the [p]lan on' males and nonmmonties , rooted expectation on the part, or JohnsOn,· mining a statute's purpose, courts look to the 243 109 S.C£. 17751787 104 L.Ed2d 268 

[was] comparable to the effects of the plan in was denied since the· Agen~y DireCtor could ' statute's wot:ds, legislatj,ye history, historical. (1989). ' . ' , 

that case." Id. at 631. 107' S.Ct.· at 1451. have. p'romoted any of the seven c2.ndid:i·-~ , context. and the sequence of events leadirig to . Ti'. I .VI'I' d· ' diri' th' 


. C' addre ed '.. ,'.." """ . ' " t e s secon purpose, en g e seg' , The first iS5uethe ourt 5S ,/th~, classified as' eligible; even though Johnson Its passage), ' ti n ts f dis -.. .. .. eaIed 
fore was whether "consideration of,the sex ' , ,.,' . "., . -, rega vee eco cnmlnlltion, is rev 

" . . ' ". . '; _,.was refused, a proIpO~on, he. r~tained,his" in the congressional debate surroundirig the : 

of applicants for Skilled Craft Jobs was Justi- employment· and the 'plan was mtended to " ' , .' I' ' 


, th . te . f '---'"' t ' b . , '~ , ' ., , A., statute s enactment.' n Weber, the CourtBed, ' by e ~ nce 0 a, ~",uwes 1m a- 'attain a balanced work force, not to maintain " .. ' ," .,carefully'lance' ~at. refired urid~rrepresen~tion of, one. Id. at 638-40, '107 S.Ct. at 1455-06, [6J' Title VII was enacted to further two' th cataIolPled:e commen~ made b~
fwomen m 'traditionally segregated Job ca~ "'. als'- d .,,~....:_,__ ". th e proponents 0 tle VII which demon, 

,.' ,.. . , " '''. :,~ pnmar;Y. go . to en w=rUIW."'tion on, e strate the' Act's remedial concerns Weber., 

gone~. ,ld. at 631, 107 S.Ct. 

• 

at 1451-52 lIt' 
c' 

basis of race: color, religion, sex or national ., . , .. ,', 

(quoting Weber. 443 U.S. at 197 99 S.Ct. at 

> 

" th b. ' . 'ua1 . \443 U.S. at 202-Q4, 99 S .. Ct. at 272f).;.28. By . 

.. ' , , . , , . ol,'lgm, ere y guaranteeing eq opportu- ,. f ill' "-ti ' .. S Clark' 

2724). Although the Court did not setforth ., [2-4] We analyze TaXmait's claim.' of em- " 'ty . 'th 'kpJace and ,'. ' d th way. 0 ' us~ .. on, we Cite enator, s 
, ".; "... " ',..,.' ,ru ~ e wor, , , , to reme y, e ,"remarks to the Senate. 

a quantita~e measu:e for determmmg. wh~t ployment. discrimination under the approach , segregation and underrepresentation oLmi- ' , ,"" 
,-'degree-Qf'disproportionate,representationm -:-set f0rthffi.McDonneU,Dauglas.'II.-G-reen,AIL___ _ '. __:...: ,norities.that,d.isc.riihination,has.caused iii our . The ra~ of Negro unemployment. has go~e . 


an emplC?yer's w:ork force would be sufficient \J'S, 792, 93 S.Ct. 1817, 36, L.Ed.2d 668, Nation's work force. ' , . . ','-~--'-Up-consiStently· as-compared-Wlth-whi~. ---.-, 

to justify' affiimativeaction, it made clear ' (1973). Once a plain,tiff establishes a pri1l'l4 . " " ~employment for the past -1~ years. This 


" that thetenns "manifest irObalance" .and ,facie case,the burden of production sh.ift8 to ' 'Title VII's first. 'purpose is, set f~rth, in ,is a, social malaise .and a social. situation 

,"traditionally segregated job'category" were' the e~ployer to show a legitimate niindis- section 2000e-2's several prohibitions, which which we should not tolerate. That'is.one 

not tantaIDount, to a pri,1,1Ul facie, case ~f' 'criminatory reason for );he decision; an' a1m- '" expressl~, denounce the discrimination which of the p:mcipal reaSons why the bill should 

discrimination agaiitst an employer since the., ,mative action plan may be,on~ such reaSon. Cori~ss sought to end:. 42 U.S.C. § 2()()()e:... pass.' ',_ '" ' 

constraints of.Title VII aiid the FederaI,Con- , Johnson 'II.rrururjJortatibnAgency, Santa. 2(aRd); (l); McDonneU Dauglas, 411 U.S; at Id. (quoting 110 Congo Rec; at 7220) (sta~ 


'stitution on voluntarily adopted ,affirmative ,Clara Coumy, ,480 U.S. 616, 626, 107 S.Ct. ' .800, 9? S.Ct. at 1823 ("',l'he language of Title 'ment of Sen." Qlark)." 'Likewise, Senator 

,action plans arenot identicaI: Johnson,,480 1442,1449, 94L:Ed.2d 615 (1987). When the VII,makes plain the purpose of Congress to, Humphrey spoke of the 'Nation's need" 'to 

'. U.S." at 632, 107 S.Ct. at 1452. In'thi'l re- employer satlsflesthis requirement, the bur- assure equality, of employment opportunities open employment "opportunities for .Negroes ' 

gard, the Court further reasoned,'that requii- ,den of productio~ shifts back to the emploYee ., and to e!imiruite those dis~atory prac- whlch have beeri traditionally' closed to 
ingan employer in a Title VII affiimative' to shoi' that the asserted nondiscriminatory tices and devices which have fostered racially ,them:;' and to assist those who nave" 'been , 
actim!..case to show that it had discriminated' 'rea.'!Onisa pretext ~d that the 'affi:nnative ' stratified)ob envirouments to the disadvan- exCluded .. from' the, American ·dream for so 
in the pa(it "would be inconsistenfwitJi Web- 3etion pian is invalid. Id. ' . " .' tag~ of minority citizens:") .. This antidiscri- longf.]'" Id. (qi.t~ting 110 Congo Rec: at 
er'sfoj!lis on statistical imbalance, and coUld 'F . d t "th"" minatory purpose is also 'refl~ted in the:6548,6552) (statements of Sen. Humphrey).' 
". ' . .' ',. ' or suntmary JU gmen purposes, II par" - .;,., 'I . lati histo I . te tativ' . . ' ,
mappropnately create a Significant dismcen- : d ,.1:.. '·th. T has l.. ",,_5 egiS ve ,ry.,. nan m rpre e [7]' Th '~Ij!; f ....,- . d ' . ',,' , . ,ties 0 ,!,\ot WbpUte at a.xman estau- ' . '.. ..' esls........cance 0 w= secon correc
tive for employers to adopt an affinnative lis"h d . '. . 'h th B ani' ' memorandum entered mto the CongressIOnal tiv '. t b 'tated' It . nI . '" ,. , e a p1"t1l'l4 fac'l.e case or t at e 0 S ' ' . \ e purpose canno, e overs . is 0 Y 

action plan: Id. at. 633, 107 S.Ct. at 1453 decision to tennfuate her ~ based on it,.; Record, Senators C~e, and. Clark, comanag- beCause Title· VII was written, to eradicate 

(footnote onutted). , "" :..__ tiv ti li Th .1:.. ;·ti ...._' ers of the Senate bill, stated. , not only discriniination per se but the CO'IU/e

._ . "" _ i1f.UUllla e ac on po ey. e ""'post veua . ..' .',' ".. '. '" 
- Re':'lewmg Agency statistics which.showed. bility issue; therefore, is the .validity of the To discnmmate is to make,a distinction. to quenc6S of prior discrimination. as ,well, that 
that women were con~entrated in traditional- Board's policy under Title VII. ' . ;c, • . make a difference:in treatment or favor, racial preferences in the form of affinnative 
Iy female jobs and represented a lower per- " '" .:;, and those, distinctions or differences in action canco-exist with the Act's antidiscriffi
centage in other jobs than would be expected IV.· . _".,,. ~ treatIpEmt or favor which are prohibited bYinlition mandate,' , 

.,if traditional segregation had not, occurred, . ',1:, ' section' 704 are those which are based, on .', , , 
the Court coricluded that the decision to pro-' [5] Havihg reViewed the analytical ~. ' any five _of the forbidden criteria: race,'·, [~J Thus, based' on our .~ysis of T!tle 

',mote Joyce was,made pursuant to a plan, workforassessingthevalidityofan~' color;: religion, sex, and national origin. VIIstwo~"we.areconvmcedthatunle~s 
.. desi~ed.to eliminate worl! force imbalance!! liVe action 'plan as established'iJl'Un~ , Any other criterion or qua1ificati.?n for em- ; ~ affinn?tive action P~ has. a. remedial 
, in traditionally segregated job categories and Steel'UJOTkers v. Weber, 443 U,S. 193,99 S.Ct. ployment is not affected by this title.. . p~se, It cannot be SlIldto trup'Or the 
,thus satisfied Weber '8 first prong.. Id:.at. ,2721, 61· L.Ed.2d, 480 (1979), and refined in ",. ,.',. * ,p~s of the statute, and, therE)fore, ,can-' . 
634,.107 S.Ct. at 1453. Moving to Weber'~ ,Johnson, 480·U.S~.at 616,107 S.Ct.atl442, .. . ' not.satiSfy the first p~g of the Weber test. 
second. prong; whether the plan Ulmecessari- we turn to the facts of this case'in,order to . .. [Title VII] expressly protects the' em We see this· case as' one involving straight
Iytrammeled the rights of, male'employees, determine whether the raciaL diversity pur- , ploy~r's right to insist that any;. prospective forward 'statutory interpretation controlled' 
the Court !!Oncluded tha~ the, plan passed. pose of the lloard;s policy mirrors the pur applicant, Negro or'white, must meet the by the text and legislative history 'of Title 
muster because it· authorized merely that poses of the statute.' We look for tlte pur applicable, job qua1ificationS. Indeed the VII as interpreted in 'Weber and Johnson.' 
c~risidera'tio~ be given to ari:irmative action poses of Title VII in the piain· ~earilng of the very purpose of ,Title VII is 'to promote The statute on its .face provides that race 

.' 
'" 

http:480�U.S~.at
http:desi~ed.to
http:94L:Ed.2d
http:272f).;.28
http:wheth.er
http:Clteu91�F.3d


I 

~; , '. 

'1558' 91 FEDERAL ~EPORTER, 3d SERIES TAX¥AN'v. BOARD OF E!>UC,:,OF' TOwNSHIP OF PISCA:rAWAY , i559 , 
, CI1e ... 91 Fold 1547, (3n1C1r. 1996) .' , • ' 

'cannot be a factOr .inemployerdecisions ba8e(rO~ Po~itiVelegislative history, not on ' other employeril, namely,theelilirinationof S,Rep. 416,: 92nd(jong., 1st S~._12 ,(1971). 
. aoout hires, promotions, and layoffs, and.the its idea of what is appropriate. ~o discriminatorjemplQymentpractiees and the . See Johnson, 4BO U.S . .at 627-:-28 n. 6, 107 

legISlative" history demonstrates that barring' , 'aoolition Of discrimination's invidious effects: 'S.Ct. at 1449-50 .n. 6 ('~e public employ-' 

.considerations' of raeefrom the workplace . B' :::' The,p~n~of dis¢mination'in the' ers ,were not added to the dclinition of 'emo' 

was Congress'. primary objective: If excep- ,., , .' " " ' Nation's educational institutions is .. rio se: ployer in Title, VII· until 19.?2. there is .no 

tions to.this bar are' to be made! t)ley must [9].The Board ~cognizes that th~ no, cret. . .. This 'discrimination ho~ev'er is, evidence that this mere addition to the defini: 

be made on, the basis of what Ccmgress has positive legislative history supporting its goa! not limited to the stud~ni.s alo~e.' Discrlm, tional seCtion oLthe statute was intended to 

said. '.~e affirmative .action plans at iss~,e in of p~~otirlg racial diversity "f~r education'~ ~ 'inatory pracuOO~'against faculty, stsff, l!Jld: ~form thesubs~tive, ~tandardgovez:n- , 

W~bei and Johnson were sustain?~ only be- sake., ':md conc~es th.at there ISnocaselaw other employees is also common. mg employer conduct. ), " . 


,cause.the Supreme Court, exammmgthose approvmgsuch a purpose to supportanaffir_ ,',_. 'th' "f I""'t, ta'''~'' ,We find the J;IOOrd's reliance on Four
" Ii h f " 'na1 • ~ d .... ~ Ian d Titl VII "f"Inl._ .nJ:j m 0 er areas.O emp oymen s....,.. . . . . p ans.m g t.o COngreSSlO mtent, .oun a ma...ve ac...on p un er . e . 'LAj"", "'~ ed '" naI" "tu"" .' di tee teenth Amendment caselaw IDlSplaced as

'na1 b'ecti" . Titl B ard uld' 1._, [ ] ,-" th . t ' wCS .or ucawo IDS... ...ons m ca . . . . . .dsec~n arycongresslO o_~ ve ~ .e ~ wo "~ve us llUer I,\propne y of that ~oriti.es and womenareprecluded;weJl.. ~e ~acutelyaware, as is the ~oard, 
,VII that had to be~ acco~odated-I.e., ,the . this. purPOse from fragments of other author7 .. fro' th / . ti· . d high _. ..' that the federal courts have never d,eclded a 

ayelimination of the effects of past Qiscririrlna- .ity."Boonj of Educ.of Tm.unship QfPiscaJ;~,. m ~",~ore Pred·s glOUS .an ted ':: Pth - "pure". Title. VII case where ~ diVersity 
. . th kplac H' th . . . ." .832 F S t'846 mg POSlwuns,·an are rele~ "" e. .tion ,m' e wor e.. ere, ere IS no .away, ~ upp. a . ' , ", ' 'nial d I ' , : b Whil'" for education's. sake was advanced as the 'sole . 

, ' naI' 'ti' f di . 'ty. more me an ower-paymg JO s. e. tifi' .-. ~. , , b----' d .. Th
congresSlO ,recogru on 0.· vera! as a The 'Board first. attemptS to mee.t its obli- . "1 'tary' d 'd' h' I' _ JUS cation.or a race- ""'"" ecJSlon. e
Titl VII b' tiv . . . od' , -. '.' m e emen an . secon ary sc 00 sys , Board tha " d"ding 'ust h' 

'. eL . 0 ~ec . e ~re~g~~_~~t,ionswi1;lt,I't'!S~ to!i~ V!Ib¥~g~ :_~_,. __ .._~~, __ ~ ,~;-!!Cl_L~.~,su<:._;a~~ __'~,~,~temsNegroeuccounted for_approximately",,_~ ~_~. 
,- tion; . . ~- . tha~ Congress meant to cover the situation ' . 10% of the total nuinber of pOsitions in the . case, w~ ShOuldfloodildo.the Supreme, ~ourt s , 

'Accordingly, it is-beyond 'cavilthat.the presented here "when itainendedTitle'VII' higher-paying and 'more prestigious po~i~ ,endorsement·~ veI'Slty as a .. goal m the- . 
Board, by invoking its affirmative action poli- in 1972 to, cover ~enuc institutions'Pllblic tionsin ,institutions of higher learniilg, Equal ~~on . context. This. ~~nt,'~ 
cy ,to lay 'off Sharon Taxman, ~olated 'th!l and private." . A review of a ~nate Commit- . :blacks'oonstitut!ld only 2.2% of.an pOsi- ~owever, 18 based upon a. faulty preIDlSe.. 
terins of Title VII~ While the Court in Weber tee's explaD.ation for recominending: the~ , tions; most of these being found in. an- , In relying on Equal Protection cases to 

and.Johnsonpermitted some deviation from" amendment, however,reveals that Congress black or, predomiruintly'b1ack institu,tiorui: support its diva:sity goai,'We -understandth~ 

the antidiscrimination mandate of ~e 'statute ~eitheraddressednor embraced the nieiaI Women 3re similarly subject to discrimina- Board to' reason as follows: The Supreme 


. in order to erase the. effectS of pa(!t discrimi- .diversity· purpose before us. Instead, Coll-. torypatterrui.. Not only are ,they generally' Court observed in Johman that "the statuto
nation, these ru1ingsdo n,ot open the doorto ·gress pursued, 'in Title VU:s 1972 amend- under-represented in institutions of hlgher ·ryproluoition.-[in .Title .VII] with which an' 

additi<?n;aI non-remedial deviations. He~, asment with regard to the nation's schools"the . learning, but those few thafd~ obtain'posi- employer must contend was not ,il1tendedto, 

in Weber and Johnson, t)1e Board must justi- same purposes it'had pUrsued in .1964 when . tioils are gener:lnY paid h~ss and advanced . extend as far as that of the Constitution", 41:0. .'. 

fy its deviati.on ,from the ~tatutory mandate enactirig the original statute,'with respect,to more slowly ilian their male,counterparts. 'U.S: a~ 628 n. 6, 107 S.C~at, 14~~ n.~. 


;. ',.' .' '..... ..... , .similarly while womenoonstitute67%,of. Accordingly, a purpose which survIVes consti- . 9..our dissenting colleagues would have us sub to achIeve a.dlven;e, multl-racial faculty and, .' .' ' .... tutional 'striCt sCrutin necessaril ""''''''s 
. stitute. our judgment for that expresSed by eon' staff 'capableof providing excellence in the edu- elementary ,and secondary school tel!(!hers,. ., , . .-; . '. . y. r::--
gress and extend the reach of Title VII to encom cation of its stu<.t<;nts ~d for" the welfare'-and "out of.' 778;000 elementary imd. secondary muster~un4erTitle VII s perID1SSlble purpose 
pass. "means of combatting the attitudes 'that can e~clunentof, th~ ~ommunity",aild ..~ achieve school pnncipaIs; 78% ofelementarY, school test-,..sm~e ~e~ourt has endo~ the co~-
lead to future patterns of diScciinination:'" Such . eqUIty: for aU IIldl,,!duals through equ.idemploy- " '_10 ". d 94% f d '.' eept of diveI'Slty m Equal Protection cases It,

. a dramatic. rewriting oCthe goals underlying Title , ment opportunity policies and practices." Id. af prmCl~ ~.m~ an" 0 secon ary would approve the Board's diversity' purp~
VII does not have support iIi me Title VII Case: 437 n. 3, school pnnClpais are men.. .' .' .q,. , '.'
law. . .." "Th ., thin' . th I . I tiv m this Title VII case, where the limitations 

Affirming the district court's judgment in the ' . . ere ,IS ,no g m e egIS a e . . " I" trin t.' .. . . 
plaintiff's favor. the court of apPeals state4that . background of"Title VII, nor does ,any' on~urpose are ess S , gen .. ' '. 


dressed the precise question' before' us,. we be., ::[t]be pUi:-pose of race<onsciolisaffirmative ~- , rui.tional policy suggeSt itself, to support We are con~ced, however, that John-' 

lieve that the deCision reached by the Court·of _ lion must be.to remedy the effects of past dis- th t.· ti'. IiI.fn.... the C _ son's footnote SIX, 480 U.S. at 627-28 n; 6,. 


10. Although no othef- rePorted case haS ad· 

crimination against a disadvantaged group:that e p,:esen . exez;op. on. , -... om. . _ -. . . ,Appeals for the Tenth Circuit in Cunieo v. Pueblo 
itself.has'been tlie Victim of discrimination.'" Id. mittee believes that the existence of dis- ' ,1m S.C)'.. at 1449-60 n. 6, m which the Court .. ' SChool Disl: No. 60, 917 F,2d 431 (10th Cir, 

1990). mmts mention. There the plaintiff, a:. at 437 (citing, inter alia. United Steelworicers v. Crimination iIi eddcational institutions.is ~ntrastedthereach of Title VII with th~t of 
"..  White social worker who was laid off during a Weber. 443 U,S. 193. 99 S,C.t. 2721.61 L.Ed2d . partieuIarly critical' Itisdifficult to imag~ the Constitution; does, not speak ~ the ~" 

reduction in force. sued. her employer, a Colora· 480 (1979). and Wygant v, Jackson BoardofEdu, "., , ·tiv . than e<Iti al poses that may support affirmative action 
do school district, under Title VII and the Consti ,ciuion•.476 U.S. 267.106 S,Ct, 1842.90 LEd2d me a JIlore seDSl .e area uca on, ". ' 
tution for diScriminating ..gainsther on the oasis' ,,' 260 (1986» (footnote,orrutted), Because !he rec- ,institutions, where the youth of the'Nation . under. the form,er but not. the latter; y-!e 

of-race by retaining WaYne Hunter. a less. senior ,c. ord·did not co'1tl!in evidence of past or present ,are. expoSed to a multitude of ideas and ~ ,the Courts obs~ation to relate, !D-

Black social worker: . The disirict asserted in its discrimination ,~ains: Blacks by, t!'e dls!I'c:~. ~r unpressions that will strongly' influe~ce stead, to the factual predicate that employers 

defense that even though. there was 'no evidence proof of a stallstlcal unbalance III the dlstnct S the· ...~..:.._ d - I t. T' - "t diS- must offer to' prove the need for remedial 

of., past ,discriniinatory conduct on its part to work force. the court held that the dlstrict's ll' lULure eve opmen .0 perID1 .'. . ' , " . . 
justify, remedial race-eonscious affinnation ac- d ' .,' I . ff th ' Iai 'tiff' 'Ia'te'd'tb "-t c"';~;ftntion here would more than in . any' efforts m Title, VII as contrast!ld With Equal. eclSlOn,to ay o· e p n VlO e u..~ .u.~_. .' ..- .:. " . . .., . . 
tion. its decision was lawful because it was made prong of either a Title VII or Equal Proteetion. other 'area, tend to promote existing mis- ,Protection affirmative action cases,. ' 
pw-suantto' an valid affirmative action plan' and ,arialysis. Ii!- at 43S--39 & .?, 5, UOfor1lJD.8tely:. conceptions and stereotypical eategoriza-' In Johnson, the Court held that thelegali
aimed ,at !",taining the district's ouly Black ad· the court dId not ,se~ forth Its reasons for c~n , ti . hi h ' . turn uld lead· to future· ty' f th Santa CIa:ra C . ty' TranS rtati
ministrator, [d. at ~36. 439. The affinnative ' c1udmg that affirmatlve action m1Lo;t be remedial ons w, c ~ . .'., w.o.. 0 ,e .' .oun.., po.. .on . 

action plari· ,at ISS!-'e had. 'two long-range goals' to be lawful. . patterns of ~tiOn. Agency's pIan under Title VII:must be gwd- . 
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edby the Court's detenninatio!l in Weber in Wygant: Johnsan, 480 U.S. at 627-28'11: sary fQr any remedia1purpoSe and did not ,:,8:8% in· ~971); c:olu~ Board. o(Edu. 
, that affinnativeactlon is lawful if an employ- ' 6, l07·S.Ct. at 1449-50 n. 6JI ""Jt; bear any relationship to the harm caused by cation.v. Penick, 443 U.S. 449,467,99 S.Ct: 
. er can point to a" 'mlinifest inIba1a.ilce ... in While the Supreme court may indeed ai;- prior dis~ation. Id.. at 270-78, 106 S.Ct. / 2941, .295.1-52, .61 L.Ed.2d ~ "(1979) (con: 

traditionally. segregated job <;ategories:'" sOme fu~date_hold that an affirmative' at 1~9 id,. at 284-93~ 10? S.Ct. at 1852-, d~mrung mt:enti~nal ~gregation and the ~_ 
!ISO. U.S. at 630-32, 107 S.Ct. at 1~1-52 action purpose that satisfies ,the Constitution ' ~7 (? C~nnor, J., co~C~g m p~.and eon- ation ofraciallY"lden~ble schools prac~cec\ 
(quoting Weber, 443 U.S..at 197, 99 S.Ct: at must. necesSarily ~tisfy. Title'VII, ithas yet . currmg m the Court s Ju~gment); id. at: _~ by the Columbus, O~!? ~ard of E~uca~on); 
2724). In Wygant v. Jackson Board of Eiiu' .to do so.' .... 95, 106 S:Ct. at 1858 (White, J., concurrmg Ul Regents 5 too Unwersity of Calij'ornla, v: 
catum,476 U.S. 267, 106 S_.Ct.. 1842, 90 .,.' ',: . the Court's judgment). 'The dissenting Jus- Bakke, 438 U.S. 265,272,98 S.Ct. 2733,?738;' 
L.Ed.2d 260 (1986): by contrast,' the Court " we~w~ to ~ce~t th~e~~ ~tection tices biilieved that the Constitution .would 57 L.Ed.2d 750 (l978)'(Powe1l, J., announcirig 

'determined that under the Constitution a , stand,: s may. :po . ~ea ~ VII I allow a public employer to preserve Ule inte- the judgment of the C?urt~ (observin~,that 
public employer's remedial affirmative action' analysl.S" we ~ s '" unr:rn\a1ida tthe . g:ratio~ it had achieved throUgh a 'legitimate .th,e 1968 class of the Medical Schoolof the 
initiatives are valid oruyif ~,to remedy Equal, Pro~_~on al'case_~_I div ~s the ~ative action hiring plan· by thereafter University of California ,at Davis Cl?ntained 

, . .. . .1.._ Board s assent"" go 0f r"""""" ermty. We rti" la ....- betw .,.ty d three As' Bla' ks M' Am'its own past or presen~ discrID1mation; "'Lat, .". .th th B ard, that th. appo onmg yoil/S cen mmon an lana, no c . " no exICaIl- . en- .
racial. is, societal discrimination is' an,iiIsufficient . ~o~ agree WI. e 0i:ted b beili nonlninority groups . .. Id.. at 306, 106 S.Ct. at· .caJ)S and no Am~rican Indians); Swann v. 

'~liasis'for "iinposing diacretionarylegal reme~ div~rslty. purp~e I.S s~ppo . Y . 0 ~e 1863-64 (Marsh:ill, J;, dissenting, joined by . Cha:wtte-Meckknburg Board, of Ed'licatian, 
dies'ligainst innocent People.", Id... at 274-76, SU'p~me.Courts holding and the. dissentin~ Brennan and BlackmuiJ, JJ.);'id. at 267-68, 4<Yl U;S. I, 91 S.Ct. 1267, 28, L.Ed.2d 554 

. 106. !S.Ct:l1t ~~7~. '. In' the plurality's. :r:~: mdi~::!~~C:: ~n:::,ga;;!·. l06,S:Ct; at l~ (S~ens, J., dissenting). (1971) (observing that 14;000 Black pupils. in 
--~~',-'·words,affinnativecaction.must-be.suPPOrted-~E'-iiarproteCti '--cr-'-"IiiCiiil~ l3BSifi'-ti()--~ ·_·-·""w -. --alS--~·-iliUlTJj -th-BOahi,~the G.har:I()!:..~MecJg{l!!I!~"J'1..!lt:!!t_ Qary>llnl!. 

, . by "a factual detemiiiiation that theemploy~ . q. on ause,. c. . ca _ns e ~ 0 unpers, e ..y e, '. S school system attended 21 sChools that were 
'tro l.._-'-·'·d .. ·ts'· Ul .the context of affinnative action must be , contention that Equal Protection cases arI.S- - at least 99% Black)" K'l"O'ffl.nick v. SchoiJl. 

er had a s ng """'" m evt ence lor 1 .' tified b' lling tate d' .. ed' ",..... h ld ' · th "t 'edia1' ti . _ JUS y..a ~mpe s . ~'~ . mg m an. ucation con....,..... SUP~rt up 0 - Dist. aif Philcu1el"'hin 739 F2d 894 897 (3d
coneIUSlon a rem ac on was neces.'L: . h 'to -# tu te that' , . th B ard" . Titl VII ti· ., r...... ,
sary.".Id..at277,106S.Ct.atl849:', .",.en;-eanacosen .=ec. a.~ Ulg eo, spurpo~ma e .~c on. Cir.1984)·(recognizing that'~[~]he PhiIadel~' 

; . '. '" m~~ ~.narrowly ~ored, ~t.sOCleta1.~ . These. Equal ~tection ~, unliKe the phia School System has long 'siif'fered from 
. When ~e Court Ul Jahn.s.~ observed tJuit ~ati~n alone. ~ not JUS~ ~ ,~ case at han~, InVolved. corrective . ~o~ ~' de/acto segregation by race of students and 

Title VII s ~tatutory prolu'~llti?n d~snot ex· .cla.:SWcation; that evtdence of pnQr discrimi- confron.t racial segre~ti~n or chromc mmon- . 'faculty"): em d6nied, 469: U.S. 1107, 105 
,tend.as far as the .Consti~tion, It was a?- nation by an .empl~yer m~t ~. presented. ty. underrepresentation,m the sch~ls. In. S.Ct. 782,&3 L.Ed2d 777 (1985).. 
dressUlg'one of Justice Scalia's arguments m before remedial racia1 cIassifications· can be . this context, We are not at all 8urprl.Sed that . "", , 
dissent that since obligationS under Title VII', employed; and that the "role: model" theory .. the goal of diversity was raised. While we -', More specifically;' two . Supreme Court 
and the Constitution are identica( a public propOsed by the !lmployer as a basis for race. wholeheartedly endorse any statements m ' cases upon whiCh the Board relies, Bakke, 
employer's' adoption Qf an affinnativeaction' conscious state action was unaCceptable be- these cases extolling the educational value of 438 U.s., at 265, 98' S.Ct. at 2733; and Metro 
plan ,in.a Title VII case should be governed ,cause' it would, have allowed discriminatory·' 'exposingstudent8to persOns 'of diverse races· BroiuJrostiniJ Inc:. v. FCC, 497 U.S. 547,,110 
by the prior disciimination standard set forth hiring and layoff ~ell beyond~the point neces~ imd backgroUnds, '. given tl1e frameWork inS:Ct.2997, HI . L.Ed.2d ~.(1990), are inap.. . 

',' . .. whlch they were· made, we· j cannot accept posite. Bakke. involved a rejected White ap-
11. In his' ~nt in Johnson. v, Transportation Id.ai 664, '107 S.Ct. at 1%8-69 (~~, i"dis. 

them as iilithority fo~ the conclusion that the plicant's' ehallenge under the ConstitutionAgency, Santa'Clara County,' 480 ·U.S, 616, 107 sentjng) (citations omitted):' ...,- ". 

'S.Ct. 1442,94 LEd.2d 615 (1987). Justice Scalia Justice. White also diss.ented on these grounds: . Board'snon-remedia1racia1 diversity' goal is, and :TItle VI of the Civil.Rights Act of 1964, 

stated: . , . . 
 My underStanding of Weber was,' and is, that' 'a perniissible basis, for·~tive action un- 42 U.S.C; ~ 2OOOd,-to.a special admillsions 

, ·The mOst significant proposition of law es· the emploYl;lr's plan did no~ violate Title. VII der Title,VII. See, e.g., Wygant, 476U.8. at program instituted bY,the Medicai'Schilol of 
tablished by today's decision is ,that racial .or becawie .it ~was designed to remedy the inlen... 
sexual discriiilination is'perinitted under Tide nonal and systematic exclusion of blacks by ,the :.267,,106 S.Ct. at 1842 (Marshall,. J.'"dissent- the University of California atDavis which 
VII when it is intended to overcome the effect, employer and.theunions from certain job cate· ing) (noting that' theracially.erinsciouS J.ayoff essentially set aside '16 places for minority 
not of the'employer'soWD,di.<Crimination, but gories..That is how'J .understOOd· the phrase 'provision at iSsue N aimed at pre~g' candidates. Justice }>owell, whose vote was .
of societal attitudes that have limited the entry "traditionally segregated jobs" that we used in the'faculty integration achieved by the Jack- necessary .both to establiSh' the vaIi.dity ofof certain ..aces. or of a particular sex: into that case. The Court nOW interprets it to·inean 
certain jobs. Even. if ·the societal attitudes in son, MichiganPubli~SchootSin the eaiiy considering race in admiSsion decisions and nothing more ~. a manifeSt ·imbalance"be· 
question consisted exclusiVely of conscious dis· tWeen one ideniifiitble.group and another in an . ,19708 through affirmatiVe action; ininority , to' 'invalidate' the racia1 .. quota before the 
crimination by' other emp.loyers, .this 'holding . 

employer's labor force. As so interpreted. thaI .representationwent· from 3.9% in 1969 to~C;ourt,t; Was ~f the opinion that the,attain~\would contradict a'decision of this Court reno 
.. case, as well as today's deCision,' as JUSTICE, .dered only last Term. Wygant v, Jackso'; Board 
.. ,SCAU,A so well demonstrates,' is a perversion 12., Chief Justice', BUrger and' justices Stewan; Wfmissions. U: at 311-15, 98 S.Ct. at 2759-61ofEtb<cation, 476 U.S. 267, 106 S.Ct. 18~2, 90 

of Title VII. I wOuld overrule Weber and re-. Rehnquist and Stevens concluded that the Davis (Powell, J., annoljllcing t1ie judgment Of· dieLEd.2d 260 (1986), held that the objective of 
verse the judgment below. program' violated TItle VI and declined to ad· Court), In Justice Powell's view, however, Davis remedying societal discrimination I"'nnot ·pre

Id, at 657, 107 S.Ct. at 1465 (White, J .. dissent- dress the constitutional question. Regents of the failed to shOw that its program'was . necessary tovent remedial affirmative action from Violating Univer.sity of California v. Bakke. 438 U.S:' 265, ing). ' ' . promote 'a constitUtionally pennissible' purpose. the Equal Protection Clause. While Mr. John-, 408-21, 98 S.Ct. 2733,2808,-15, 57 L.Ed.2d 750 Justice :O'Connor, however, believed the' Wy Id. at 315-20, 98 S.Ct. at 2761..03.' Accordingly,son . does not advance a constitutionai claim ,(Stevens, J .• concurring in·the Court's judgment 
here;. it' is .most unlikely that Tide VII was gant analysis to be "entirely consistent" with :these Members of the Court formed it Majority of

in, part and diSsenting in pan, joined by Burger, 
Weber, Id..at 650-51. 107 S.Ct. at 1461..02 five, affirmin~ the' California 'Supreme Court'sintended to place a lesser restraint on disCrimi· CJ., Stewan aciI Rehnquist, 11.). Justice Powell 

nation lIy public actors ~ is established by (O'Connor, J:, con,cuniilg in the Court's judg- oied!,r invalidating the Davis program and oieder..addressed the constitutional· issue and concluded .mg the.. plaintiffs medical school admission. the ~onstitution. ment): • that race may be taken into account in ~hool. ,\~ 

.... 
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ment of a "diverse student body" ~ a consti
tutionallY permissible goal for an institution 
of higher oouCation. ;JUBtice Powell pointed 

"~ut that the academic freOO~~that has been 
.....m~1 .. f th F"viewed' as a "S1""'..... concern 0 e Jrst 

, . .' '. d 'th freed' f ., Amendment mclu es;.e om 0 aum· 
versity ~ ,make it.<; own judginEmtS as to'the 
selection of it.<; student body" and that U[t]he 
atmosphere of 'speculation, experime~t,.and' 
creation'-Bo essential to the quality of high.~ 
er 'educatioll-'-'-is widely believed to be pro- , 
moted by a diverse student body." , Bakke,' 

.438 U.S. at 312, 98S.Ct. at 2760 (footnote 
'oInitted): He then agreed \Yith DaviS;'asser

··te t'm' di rsl'ty ;~p'IicatedIion that "+nI..., m res ve. uu, 

'=""'t Am 'dm t c 'c~_c. 'SIOns program, focnsed solely on ethnic 
r U1> en en on '" ,~. , '..'. . , 

,. . . '. '. .. ..' diversll:J:, would hinder~therthanfurther 
ThUB, m argumg that Its umVerslties " ,attainment of genuine diversity.. ' 

mUBtoo accorded the right to select those . ' ..., '. . 
'. students:.who .wiILcontribute_the.mostto- jeCat.315, .98~S.Ct._at~2761 : (footnote -~mit-.,--.~ 
'th ''rob . ch ' f 'd "[D'] ted) 13 ' .e .. UBt ex ,ange 0 leas, aVlS " 	 " . 
. k 'allin" tituti a1" 	 . ,", 
mvo es a counterv g cons on ,m- Bakke's factual and legal setting as well 

. 	 th fth ""- 'Am''ndm 1.' I' ". '. ' .'
terest,' at 0 e r u"t een n as the diversity that universities aspire to in' 


:this'yght,: ~tioner mUBt be ~ewed lI!'I.-, their student bodies, are,' in o~ 'vie~:so 

seeking to achieve a goal. that IS. of para· diffierent """"m the' fac>n relevant law;;,;. ... the . 
..,. . .. . "', uv ""'" d11U 

m~u~t mJportancem: the fulfillment of Its, 
IDlSSlon., 

•. 	 Id.'~t 313,98 S.Ct. at 2700. 

, 
, 

Davis' , reservation of~ specified number of'\,', 

seats in,~' class for individ~ ~lfi P:&: 

.ferred ethnic,w.<')lps.tofurther It.<; diversity 

purpose, however, was unacceptable' becaUBe, 


, accOrding to JUBtice' Powell, it misconceived 


JUstices B""":;-;m. White, ~liall ind Black
mun concluded that the program, created for the 

discrimination, was constitUtional. Id. at 324
':9,98 S.CI. ,alp65-94 ~rennan. J.. ,con~~g. 
In the.C,oW'tsJud!lf':'ent m part and dJSSentlngm 
part, Jomed by White" Man",,!l and Blackmun, , 
JJ.), Thus, along WIth Jusuce Powocll•. ,they_ 
fonn<;d a majori~ .o.f five, reversing the, s~te 
conn s oro.er prohIbIting ~aVIs from estabhshing,

• race-eonsCIoUS programs In the future. 
" '. ',-, 
13. Although the ISSues resol,v~ J'liffer fro,!, those 

before us we note the deCISIOn of the Conn of·.i," th Fifth C· ult' tr.......·-:r.",v '7"__
Appe....., lor e ICC In nuy~ ...... 

the nature of the state intereSt that wOuld 
'jUBtify consideration of race' or ethnic back.. I 

gromJd: ,; , ' 

It ' t . ter t' : I thni div "" 
18 no an m es m smJP e e c er·'ty' hi h ' pecified' . .,;_ f' 

51, m w cas percen-e;", 0 thed bod'" fred' teed· 
stu ent y 18 m e ~..~ .be 
me~bers. ~f .sel~ted ethmc, gro::;" ,With 

.' the remamm~ percentage an un, ~n~. 
ated aggregation of stude~t.<;, .The~ersi: 
ty that furthers a compelling state'm~t 
en~omp¥ses a.far bro.ad~r ~y ?f~. 
cations ~d~~~tics Of. which racial 
,?re~c ongm 18 but .a,smg~ethou~h. 
mJportant element. ,DaVlS ,special admis
.' . , ' .' 

racial diversity purpose involved in this case 

that we find. little in/Bakke to guide' us. 


. . '. .'" ...- :' ,,' 

. LikewlSe, statement.<;. regarding the value 
. , . ." 

of programming diversity Il).8de_bythe Court 
ill. Me.tro Broadcasting .~en it upheld' twO , 
'mmonty,preferen~ ~IiCl,es adop~by the, 
Federal Commumcations: COIDllllSSlOn" 497 
U.S. at 547,-119 S.Ct. at 2997, have no ae~~~' _ 

ne.;d for ~tudent body diversity in.bi~r .ed~: 
cation can never serve .as a compelling JUStifi<;a

eas. 78 F.3d.932 (5th Cir,I996), There the 'plain-~Ity rau~ 'ed, n h .' e ~ J '."\ow:' 
tiffs; 'non-minority applicants to the Unive",ity of IS ~~uon, no, were. !'xcept In .ustIce ' . 

' .. h I hall d 'a1 c ell s smgle-justlce opImon. In fact, the .four·Texas Iaw sc 00, c enge rael prelerences 	 ' . ted .
in admissions, alleging. violations of the Four-. Justiceopiniop, ' ", implicitediy rejec .. Pow-', 
teenth Amendment Equal Protection Clause, de- . ell's position., " Thus, only one,Jusnce con' 

stated that raciiI elassifications are justified only 
to. remedy the effects of past discrimination and, ~ 
,must be narrowlY:taIlored to achieve.that end. -, 

. ' In reaching this conclusi?n. th,e coW't noted ~us, 
. tice Powell's references to' diversity in Bakke, 

'writing: '. 
.' ,.. , .,'" " 

Justice Powell S VIew In ~ IS not control
ling on [the dive",ity] issue, While he an-
no ed th' 'udgment;' no other Justice joined 

.nne e J . , '. " "di
in that part of the oplnlOn.discusslngthe ver-' 
'. naI r Bakke th rei "di rsity" 
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,'. Clteu91 F.3d:I547·(3n1CIr. 1996) , 

,cation h~)4 The diversity interest th~ : this case requires exJmrination beyond statu· 
Court found sufficient under the Qonstitution tory interpretation, ,!e return to the point.at 
to support a raciaI.classification had nothing. ". which we started: the ,language of Title VII 

. what.<loever to do with the.coricerns·~t un- itself and the two cas~reviewing affinmltive 
'd Ii 	 Titl VII Citin B~!.I·~ th C' ., I . Iigh ' er e ,e . g.....,.,.,,' e ourt action p ans m t of that statute. .our 

I ded th t ufj]ust idiv tud't anal . 'f th ' 'th ' .'(!One u a as a erse s .en. ysJS 0 e s~tute i!Jld e caselaw con
. body' contributing to a 'robUBt exchange of . vinces US that a non-remedial affirnJative ac-. 
'ideas' is a 'C()nstitUtiolmlly pernlli;sible goal' 
on which a racHonscioUB UniVersity admis· 
sions prograJ'IJ may be predicated, the diver
,sity of ~ews and info~tion on the airwaves " 
sen:es important First Amendment values." 
Id. ,af 568;110 S.Ct. at 30~O (citation omit. 
ted). 

Finall turn-' to".1. Bard" ' . t Yi we . .....e 0 s argumen
th t th 	 di 'ty aI d I' '+n Iia e versl go un er YlI!g I..., app ca
tion'of the affirmative action policy was en

, d d" j ti Q'C . T " . 
0:s~ .m, ,UB ce . ?nno s. conc)llTlll~of any prior discrimination or.identified nn. 

o· --'- .oPW,Qn:m~Wy.g~nt ~d_m_JUBtice.$tevens-:-.derrepresentation-ol'BiiCkS-Wi~-the ~fu~_c-
- concurnng opmlOn· m Johnson. We ,find S···· " that th' tate" >n I deed' _ ·cataway chool District's teacher workforce 

ese s 	 men"" are s en er r s m ,
'd' ed 	 d bearin that th 'h'·' ' as a whole.' Nor does' ,the Board, contend 

e an 	 any, g ,eymay· avem .,...". " , ' th 'tu ti', ' ted h . , . ..' .aI tha~ It.<; action here Wl!Il directed at remedy-w:n:J:a:c: gr;:::lOr did~: i::bl; ing an~ de jure orde~·segregation. -But 
to B-I:'.~ d .1. ti' f 'a1 div 't' see Piscataway Tcrumshlp Bd. of Educ. .v.

"":"'" an LlIe no on 0 racJ ersl y m, , . . -, . 
.' > 

institutions of'higher learriing, Wygant, 476, Burke,. 158\ N.J.Su~. :ms, 386 A.2d ~ " 
U.S. at 286, 106 S.Ct.at 1853 (O'Connor, J.,(App.DIV.), appeal dtsm'!Ssed, 79 N.J. 473, 
concurriIig), JUBt one year later in Joh'TUion, \401 .. ~,-230 (1~8). Even th~ugh the 

Titl .VII " h . 'ecte'd' J ti S.L, Board s race-eonsCiOUB action was, taken toa e case s e'reJ UB ce u:- .,.", ' 
ven's expansive~~ of the 'purposes that' avoid wltatcould have' been an all:White 

r may underlie affirmative action, stating: faculty withinthe·BUBiness Departme[lt. the, 
"[C]ontra.r.y to the intimations injuSTICE. Board con~es.thatB~are not un<;ler: 
STEVENS' conCUI"J:'ence, thi..-; CoUrt did not' represented m Its.teaching workforce as a 
appro~e preferences for nllnoripes '(or any whole or even in the PiscatawayHigli School. 

re~n that.migh~seem :sensible fro~ abUBi., Rather, the BQard's sole' purpose in applY

purpose of reme<jying the, effects of past societaltion for racial classifications. the coW't of appeals. U.S at 649 107 S Ct.' at 1461 (Q'Conno~ J 
ness or social pomt of· VIew.''' . Johnson, 480 

rivative statutory violations of 42 U.S.C. §§ 1981 "eluded that-race could' be used solely for the' 
and 1983 and GfTitie VI ofthe,Civi1.Rights Act of reason of obtainirig. a heterog!'nous. student 14_ Metro Bro~tjng was overruled' in Adarand 
1964;' 42 U.S.C. § 2000d,' Holding what the"body. '~ Constructors. Inc. v. Ptmtl, - U.S: --. 115 

'Supreme CoUrt has,never explicitly held that the 78 F.3d at'944. 	 '-. 

" ' 

. .: '-,.. ..' , ,., 
,con~g m th~ Courts Judgm~nt), As for 
JUBtice" Steve,ns, concurrence 1,11, Johnson, 
while he clearly pOndered the idea of "for
ward I ' kin .... · affirnJativ acti h 

-~ ts . e w on ~ . er,e e~. 
plQyers do not focns on 'purg[mg] then" 
own past sins of discrimination'" id. at 647' 

. ' ' , " '., ' 
107, S.Ct..,at. ~460 (Stey~, J." concurrmg),
his' >- are' t trolling

commen..", no con , . 

V, " 
,

[0] S· ti d ythin.
1 mce we have not oun an g m, 

the: Board's arguments' to convince,UB that 

tion plan cannot form t1ie basiS for deviating" 
from· the, a:fitidiscririllnation mandate of Title'
VII. 

. . '.. . ' ' 
The, Boardadmi~ that It did not act.to 

re~~y .theeff!!Cts Of. past 'emp~oyment dis· 
~tion~ The ~~es~vesti~ulated that 
neither the Board s adoption of It.<; .affirnJa.' ,'. • ' . . . 
tive action policy nor Its subsequent declSlon . .• '. .'.,
to.a~ply It m .choosmg between Taxman and 
Williams was mtended to remedy the result.<; 

. it.<; afnrmativ acti' li : this-
mg, .' e , o~ po cy m, ~~" 
was to obtain, an educational benefit which It 

believed would result from a racially diverse 

faculty.' While t1ie beliefits flowing irorri"<n

'ty' th ed tf nal ", text' ._;;;, 

VersI mEl,uca 0 con are SIts"....• 

cant indeed, we are Constrained to hold, as 

did . the district· cOurt, that iiiasmuch as "the 
B'--'" d. . , 	 . 

,;",-,u res not,even attempt to show that Its, 
affirnJative action plan waS adopted to relile- ... 

.. . 	 , .
dy'past discrimination or as the result of a
'.' 

manifElSt im~ce in the employment g( 
. :. '" 832 'F.s " .. 

mmonties, upp. ,at 845, the Boardhas f:'_!1 	 d H~I'.. 
. , ;we. to sa.......J' the first prong of the 


Weber test. United States v. Board ofEduc. 

, .
'.'S.Ct.2097, 132 LEd.2d 158 (1995). 

-. 
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" .... . ' 

of T~hip ofPiscataway, 832 ,F.supp. 836, 
848 (D.N.J.1003). ' 

We tum next to the s~ond prong 'of the' 
Weber analysis~ This second prongr.equires
that we detennine' wliether the Board's poli
'cy ''unn~ssarily''trnm~el[s] .. [nonminori~" 
ty] interests. .. ," Weber. 443 U.S. at 208, 
99 S.tt. at 2730.. Under this req'uirement; 
too,theBoard'spo~CYisdefieient.' /' . 

UT'b . b . g.;; th li y' tte la k 
yve egm y no....'g e po c s u . r c 

f'definiti" d tru ture 15 Whil 't' . t' 
. 0 on an s c. ellS no 
.. tod'd h' hd···t·' hi han. s m ,any .r""'" way oc 001'.18 
.or us eel e ow muc Iversl :y mag k ed. On Ol..'_ 1..__:n al 'th !icy 

h · I facili't . ,j'. h" th B ard t' s ew ,WIll> ~ one, e po COIl
sc 00 Y 18 enoug, e 0 .canno tra . Wi b" bin S C . ,
abdicate ·its : responsibility to define "racial venes e er .s teac g. ee' unwo v.

. 'ty" d to d' te' ha't d f Pueblo School Dist. No. 60, 917 F.2d 431, 440
diversl an· e , rrnme w egree 0 ' , . . ' '._,_I di 'ty' th" n:_::-ta Sch l' (10th CU'.1000) (holding that the school dis
racuu' versl . m e way 00 18 ., I ff d .. ' '.. d' .'I: """'"Uffi . . tricts ayo eC18lOn aune at ensunngtbe', , 
s 'ThCl:~:=-:-.tiv: ' .... :ti.;-~-I- ~·th· 't' h" . - : ~"t' ,e".m!I~}'l!lElnJ ,oJ_th.~ ..distr!ct~s. olllY. 'B!ac!~:..-.:; ~_,,' 
. . e ....un.... eac on.p anI? a ave me n:LiniStrator was "outright racial balancing" in 

with the Supreme Court's approval under . 'lag f Wi b'" , d ). " , . . ' ,VlO ",on 0 . e er s secon prong.
Title VII had objectiyes, as well as bench- '. ' . " ~. ~,.. . 

'.marks which serv~ to evaluate progress, [ll], Finally, we are convinced that the 
'guide the, employment decisions at issue and . harril imposed 'upon a n~ority employee 
. assure .. the gr.IDt of only those minority pref- by the loSs of ' his or her job':iS so substantial 
, erenees necessary to further. the plans' pur- and the cost so.severe that the Board's goal 
pose. Johnson, 480 U..8. at 621.:..22, 107-S.Ct.· of rliciaJ divemty';even if legitimate under 
at 1446 (setting Jorth' long-range and short- Title viI, may not be pursued in this jiaiticu- . 
term objectives to achieve "'a statistically Jar fashion. This is especiil1y true where, as 
me!lSuraple yearly improvement in ~g, ,here,' the nonminority employee is tenured. 
training and promotion of ~orities and In Weber and Johmon, when ,consiilering 

. women. . .. in all major joo' classifications' whether nonminorities were Ufldt¥y encum~ . 
where they are'undeiTepresented'''~; Weqer,. 'bered by. affirmative action, the Court found 
:44.3 U.S. at 193, 99, RCt. at. 2721 (re:;erving; itsignlficant that they retained their employ-" 
for BI~k em~loyee.s 50% of the openings jn.- m,ent. Weber, 443 U.S. at 208, 99S.pt. 1\1' 

. craft-training,pro'grams pntil the percentage, 2729-30.(observing:that the plan ,did no~ 
of Black craftworkers ~f1ected the percent
age of Blacks in the available labor ~orce)~ 
By' contrast, the Bo~'s policy, devoid of 
goals and ,stan~ards;is:govemed entirely b~ 
the Boards whim, leavmg the Board free, if 
it.so chooses, to grant racial preferences that 
d~ not promote even the pQlicy's clairiIed 

:1 deed" d th" f' .t.::
.p~os'3. ,n ,~er :. terms, 0 .'dIll> 

. 

Mo~over, both Weber and Johmrm UQ.,. 

equivocally provide that,valid affirmative.lIe-. 
tion plans are "temporary" meaSures that , 
seek to '''attain' ", noV'maintain': a 'i>enna. 
nent racial ... balance." Johnson, ,480 U.s: 
at 639-40,10.7 s.m. at 1456. See Weber, 443 
U.S. at 208; 99S.Ct. at '2729-30. '-The 
Board's policy, adopted in 1975l is an estab

.'lished'flXture of ~te~ d~tio~; to be 
resurrected from time to time whenever the 
B ard beli th th 'g betw BI';-I.
.0 . eves at e ra",o een """'l!.

d White .' n:_--ta "'-Ii . 

policy, the' Board, m pursmt ?f a 'racially: ofi;s unpose the entire burden of achievmg 
diverse~' work' force, could use . affirmative' racial'equality on particular individuals, often' 
action to disCriminate against 'those whom resulting in serious disruption of their lives. 

'VII ted to teet.· S h' That burd . to . >_.", " W· . -'476Title was enac . pro. uc a en ·18 0 mw"""ve. yya,... .
: .'. . '. .. '.; , . . ,

policy mme~essarily trammels the m,terests U.S. at 283, 106 S,Ct. at 1852 (~ootnote o~t-
of nonminQnty employees.' , ' . ted). " , ; 

, ,'. :. ',.': 
15. Despite the suggestion in the dissent of Chief goa!:':. The absence o~ goals, ,While it. ~y not: 

Judge Sioviter. to the conr.raCy. we do not intend have been fatal alone, IS a factor: contnbutlllg to 
this statement to suggest that!, policy, in order to' the overall vagueness of the plan. 

pass muster" must set a "specific numerical 
 ". 

require the discharge of nonminority work: 

ers);'JOhnsO'll,.484) U.S. at 638, 107 S.Ct. a~ 


. 1455 (observing .that. ~e nonminority employ
,~~ho was not p.romoted nonetheless. ~~t 

his Job).,. w.e, therefore, adopt the plurality's 

pronouncelIlent in W:?Jyantthat "[w]hile·.hir~ . 
ing goals' impose' adiffuSe burden, often fore-
cl . nl . f"ral "ti< lay'_ 

• os~g 0 y one .o~ve opportuni~'. 

..' . " Clteu!lI;F:3d 1547 (3n1CIr.· 19%) 

Accordingly, we conclude that under the of damages,. addressing first. the district 
second prong of the Weber test, the Board's. court's. order that Tioonan be"awarded one 
affirmative action policy violates Title VII. In hundred perCe!)t backpay for the entire peri
addition to'con~g an impermissible pur~ od of her Jayoff.'. The Board argUes .that 
pose, the policy "unnecessarily' ~el[sl where a backpay award is appropriate, the 
the interests, of the [nonminority] employ-co~'s' goal should be to restore" 'the condi
res." Weber, 443 U.S; l!ot 208,. 00 S.Ct. at tions and relationships that' would have:been 

. ,2730. . had there been no'," unlawful discrimination. 
-VI. ,., Teamsters v. Unite4 Statejl. 43I'U:S"324, 

. '. 372, 97 S.Ct. 1843, 1873, 52 L.Ed:2d 396.
[12] Th' .:1:_.... urt did t anal ' " '. , . e URltri",. co. no yze (1977) (quoting Frank8 v. Bowman' Trans~ •
T' claims '- __• .:1 th N J 

ax:m,ans ~ on e ew· erseJ!'. ·portatWnCo. 424 U.S. 747 769 96 S.C£.
L Against ""--'-'--ti d eed t ' , " 

aw U~JJll.II.I<l on an we n no 1251 1266 47 L.Ed.2d 444 (1976» A£co.rd-' ' 
d' d tail h' Th' arti h " . 

0 so m . e ~" e. 'p ~ ave '. ing to the Board; the district Court's award of 

agreed. that the legal analYS18 required by on hundred' . t b~nlrnn . lain1'y
' . c , '. • . " e ,percen . ~P"'y was P . 


. the state statute. 18 essentially the sanl.e as. .,_e, .Had' 't t' . ' k d th -_':""-ti

th t d rtak . ,. Titl VII Whil WllWl'. 1 no mvo e e a.J..Ll('uw. ve 

a un e en ,m e' cases... e acti 'lim, th Bard' uld ha f, II ed 
.!~~ .!'l~ J~~_~u~m.!_ ~o~ _h~!_et to, its,:~-p'~,_°ushtgw:cOin'~: o~:;er.~--- _
consider a voluntarily adopted affirmative ac- , . .,.....,.... . . .. ,... 
ti'on plan 'm' light' of the NJLAD if is undis- random process to break the setyonty tie '..' ... . , 
puted that the, NJLAD haS beer( interpreted between Williams and Taxman.. Taxman, 
to parallel Title VII. InPIJ1ier v.' PrincetOn therefore, would have, stood no more than a 
Univ.· Bd. of TTU8teeS.,T7. N.J. 55, 389 A.2d fifty. percent chance' of keeping'herjob had' 
465; '478 (1978), the Supreme Court of New there been no unlaWful discrimination. 16 

. Jersey Wrote ,that ,"where [Title ·VII] st3.n-, " 
dards are Useful and fair; it is in the best [14] . We disagree. In deciding,backpay 
interests of everyone concerned to have some issues, a district court' has wide latitu'de, to 
uniformity in the laW." '''locate. 'a, just result'" and to ·furtherthe 
~Give~ that sta~~ent, we predict ,that the "make \Vhole remedy of Title Vn'inJii# of , 

, New Jersey Supreme Court would follow the the circumst!mcesof a. partiCular case:"Alr 
.analyticai directiv:e'. ofWeberanii Johmon. ~ bema.rle· Paper Co.v. Moody, 422 U$. 405, 
Analysis of tiiis.,caseunder. the ;NJLAD .424-25, 95S.Ct. ,2362,2375, .45. L.Ed.2d 28Q ' 
would, therefore, iead to the sanle reSult as (1975); WhlIe Taxman cannot be returned to . 
that which we have reached undei' Title VII, the position that she held prior to her' lay~ . 
Shalon Ta.x:num is entitled to summary judg-off~~eof .virtually. precise equality with· 

' . menton her claim made under the NJLAD. 
. . 

VII. 
. [13] Having foundtJl~ Board liable under 

Title VII we turn our attention to the-issue 
." .. , 
16.. The Board finds ~uppon for itS fifty percent· 

backpay limit in,Dougherty v. Bany, ,869 F.2d 
60S ·(D.C.Cir.1989). There eighlwhite fir:efight. 
ers 'aIleged iliat the District of Columbia' Fire 
Department violated Title VII in 'promoting two 
,black firefighters. ~The distri~t ?Jun's award of 
full backpay to each of the plamnffs was.reversed . al ,..... ---'-' th d' . 
on app!, ..vn remanu. e- ISlnet court was 
instructed, to award each plaintiff a fraction of', 
the promotion's valpe via a formula taking into 
acc.ount the percentage likelihood thai he would 
actually'have 'received one oLthe promotions., 
ld. at 614, 61S. The.court of appeals believed 
that "Id]iVidmg the value of the promotions '" 
more closely~approximate(d] the goal of '...,ere, 

wiJ.Jiam.S in terms of th~ factors relevant to 
,the d~oHhe can be returned to a posi- .. 

tion of fi:iWicial equality with W'illi!lJIlS'. 
through a one ,himdred pei-cent backp~y 
award: We are 'convinced that this award 
'.. ...',., 

at[ing] the eonditiow; imdrelationships ·tha! 
. would'hlive beenliad there been no' .unhiwful 

discipniriation." since each plaintiff had lesS . 
than a '100% chance of being promoted. ld. 
(quoting ,lntem.atianal Broth. u{ Teamsters v. 

.United StaleS, 431. U.S. 324, ~72, 97 S.Ct. 1843. 
1873. Sf L.Ed.2d 396 (1977». . ' 

The district court rt!jected the Bo:lJ'd's Dough-' 
. "'TY.type solution pointing out' that. . unlike 

Dougherty, thi. case involves only one discritirl- . 
natory decision and one backPay ·award. The 
,court concluded that it is appropriate for the 
Board. as wrongdoer. 10. bear the burden of. 
having deprived Taxman of the opportunity to 
Win the "c!,in toss".and retain her pOsition. 

,.~ \ :'"".:~ -  -
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most closel'Y ~pp~ximates the,conditions that lished periodieali'Y b'Y the . Secretary of the 

. ~ul~ ~ve prevai1edin,the absence o~ dis- Treasury and cOdified in 26 U.S.C.§,662I, 


erurunation. has been used regularly by district courts to 

. We,find an additional basis for'our holding ~culate prejudgment interest: . See:, e.g., 

in'the analysis setforthiri Price Waterhouse E.E.O.C. v. Erie Caumy, 751 F.2d 79, 82. 

v. ·Hopkins. 490 U.S. 228,109 S.Ct. 1775;'104 (l984) (trial court did not ap~. its ~tion 
L.Ed.2d 268 (1989). In that case, the Su- in. using adjusted prime rate to calcu\atethe ': 

, . preme Co1?rt' held ~t where. an employee. aDIount of prejudgment interest to bepald on' 
. proves that discrimination played a role in'aD 

employme~t d~i~n, ,the employer-will not " 
be found "liable if It can prove that, even if it
. ' ,'. . 

had not taken [~] into account it would 
have come to the same 'decision regarding a, 
particular ·person." Id. at"242, 109 S.Ct. at 
1786. Here, Taxman'has clearly established 

. , that the B~ard is liable and that she. was not' 

hackpay award under the Equal Pay. Act). 
We thus hold that the .~trictcourtis .caI~ 

"'ftti f . d t' +ft_ t.
Cw<> on 0 pre-JU gmen m...,."s was COIlSlJ!
tent with the sound 'exel"Cis'e of judicial dis
cretioil. " .' ':. ,', "':',,' 
-" .' ~ 

[IS] Finally,- in her cross-appeal, Taxman 
asks that we find that the district court 'erre(\ 

--:-~pilid~g the 'relevant peHod:' Ufider'the--in 'diSmissing her· claim for punitiVe' damages 
logic of Hopkins, the,Board cinnot avoid a 
one'hundred percent backpay award unless it. 
can. eStablish bv '.a' preponderance of. the" ",
evidence, that Taxman would have received 
some leSser aDIotint hll<i tile Board not .taken 
race into :iccount .This, of course; the Board 
, t· d. ,canno o. 
. .' "' 

Given the law and the' circumstances pre
," .' .'

sented ip ,this ease, we are convinced that the' 
, d!strict court's analysis with respect to hack-

pay. reflects, the sound eXercise of judicial 
discretion and we will affirm the aWlird, 

[15] 'The Board further contends th~t the 
, diStrict: cOurt erred in calculating prejudg

ment interest using'the IRS adjusted prime 
rate: 'According to the Board, the district 
court should have appli,ed'the post-judgJI1ent 

-; rate set. forth ,in 28 U.S.C. § l!!6l(a). This: 
argument is meritless. 

[l~ 17] The ma~ of prejudgment inte,r
est lB.-left to the di,scretic:m of the district, 

,coUrt.: Although a court "may" use.the post
'judgment standards of 28 U.S.C, § 1961(a), 
Sun Ship. Inc.v. Matscm NaV'iQati&n Co., 

under the N.Jl.d.U>. . ", 
'" , ".', 

[19]· At a January 5, 1994proeeeding de, ted to th' f dam th diS'"V?' e l88ue o. . ages, , e . ~ 
court reaffinn~a ?eclSIon~e.at a pretrial 
~~e;,ence to "strike the ~urutive, ~ 
claim on the ground that 'there lB no evt~d " ... 1 " ..... 

" ence to support [It);" 1 '(App. at 209). The
" "_ft-' .', ' 

court "lAUe the lollowmg comment WIthre
speet to punitive des: ' _.', '''i'l'' ;'" 

'.','. ,antag., ... '., 
,I .?idn t !!ay I felt the J)o~-I~y have. 

Bald .that thebo~ acted, In ~f31th, but 
I think what. I did say lB, that there's 'no 

, ,evid.~ce that w!1uldsupport any claim f~r , 
"pumtiye damages.. And 1 struck the pum. ' . ' ' , , 
, tive d~ages claun. . . 

There s absolutely no evidence that .the 
board ~. willfullY,' wantonly, ,outr:a-; 
geously or m any other way than trying Its 

.b:at :0 make the best t;tf, a very unhappy 

,Sltustion. " 
'[20-23] The NeW Jersey Supreme ,Court ' 

has established a high threshold requirement . 
which must be met before an award of puni
tive damages can be liustamed. Punitive. 

'785 ,F.2d 59, 63, (3d Cir.l986), it is,not com- :daniages m:e to be awarded only "'when the . 
; pelled 'to do !!G. E'!1'O.C. v. Wooster B1'!Ulh Wrongdoer'sC?i1duct is'especially egre
. Co, Empliryel!S Rel~f'A8s'n.: 72'! F.2d 566, gioilS;'''. Rimdine v. Pantzer, .141 N.J. 292, 

579 (1984), The adjusted Prlnle. rate, estab-.. '313, 661 A.2d 1202, 1215 (1995). "Towar:r&!lt 

17:' We'~ with the di';;t.rict co~'s determi. 
. .

,nati??that the N~ allows ~sment of 
purutive dart!ages, agalnSt a pubhc, employer, 
In Abbamont v, PISCataway, Tawnshtp Board of

" Education, 138 N,J. 405, 650 A,2d 958 (1994)'
. th~ Supreme Court of New , Jersey held that pu, 

rutlve damages are available against a ,publi9 

. 

~ ,., ~ 

" 

em'ployer d' r' N .', J" " Co~'~I'entioU5' '! 
. un e ew ersey s ~ .

Employee Protection Act (CEPA). We at1' con
vinced that the Supreme Court of New Jersey . 


uld I th I' f ALL- t find that 

. wo , , app y e oglc 0 ~monl 0 'the. ' 
=ea/:ges are, available under 

" 

TAXMAN v. BOARD OF EDUC. OF.' TOWNSHIP OF PISCATAWAY 1567 
Cllea.~1 F.ld 1547 (3n1CIr. 1"') . 

a ptuiitiveaward, the defendant's 'conduct ·STAPLETON, Circuit Judge, concurring: 
must have been wantonly reckless or mali-' . . . . ; 
cious. There must bean intentional wrong- , 1 agree that the Board's non-remedial af
doing in the sens~of an' 'evilininded~' act firmative ~tion decisi~nis u,ruawful because 


.accompanied by a· wanton and.Willful disre-- non-remedial affirmative ac!i0n employment 

gard to the rights of another; .... The' key· decisions cannot pass muster. under Title 

to the ,right to punitive damages is the, VII. I~ is unn~ary, however, for the court . 


. wrongfulness of the intention3I ac~on." Id. 4> de~de whether the B0m;I's. actions unnec- . 

"[The New Jersey] case indic),\tes that theessariIy trammel Taxman s Interests. Ac

re'quiremen! [eif willfuln~ .o~.. wantonness] 
may be satisfied upon a showmg that there
.•.. .' .,'. 

has been a.deliberate· act. or O~lon WIth 
knowledge of a,high degree of probability: of 
harmarid,reckless, il:tdifferenceor conse
quences." Ill. (citation omitted) ..,"[The New 

, Jersey courts have] stated that p~f of aetu
__ . ,~ malice [is] 'a' condition precedent. to 'a 

puriitiVe - dl,irii1iges' award;'" -, Id.- (citation 
omitted).' '.' 
: H' • . ed th 'rd" 'd . . avmg exanun e reco eVl ence ll).

this 'case against the ~oUnd. of the,New 
Jersey pUnitive d~s,standard, we agree' 

'with the district cOUrt that the. evidence 
" .' "I d oo,"t . 'ti "'-"1 ' h th this ..would 'not supnnrt· a finding that the Board n e 1 lB ques 0 ... ", ewe er case lB 

. .' '" 00' ., 'Y-. .'
acted willfully wantonly or' outrageously· m 
'. ...' '." . .' ,'.
dismisSing Taxman., , We conclude, therefore, 
that fax:tlJ!l:ll's cWm,for punitive damages 
was properly,dis~d: ' 

. VIII. 
,While we have ~j~ the:u1iument that 

'th'' B---lt edial li ti f th 
affirmative 3ctionpoliCY is ~nsistent with 


. the language and iritent of Title VII, we do, 

not reject in principle the dive~ty goiU artic
ulated 'by 'the Board. Indeed, vve reCognize. 

that" the differenCes· aDIong us underlie the 


~ehn~, and sm:ngth of our Nation., ,Our' 
dispOSItion of ti;tismatter, however, rests 

"squarely on the foundation of Title VII. AI-
though we applaud the goal ofraciaI diversi~ 

" ~rdiIlglY;.1 :-V0uld expre:s no opinion on ~t .
188ue . I.Jom the remamder·, of ~e court s· 
oplnlon.· 

SLOVITER, Chief Judge, .dissenting, with 
whom Judges LEWIS and McKEE join . 

Iii the Law, as in other professionS, it. is 
:ofteri:ho", the, question is,framed.that, ge~ 
mines.pte answer'that.is received, 4lthough 

'the divisive issue of affinitative action contin- ' 
. , ", ' 

ues on this country's political agenda,) do 
not·see this, appeal as raising a broad legal 

referendum· on affinmitive' action policies. 

, e ",,",us non-~ ,app ca on 0 e.,. .' , . 

a .lit affirmative action at. all, as that term
'has' 'to b . rall d to d . 

come . egene y ,un erso -Le. 
preferen<; basedo? ra.:e or ~ndlll' of one 
deemed. I~ss qualified over ~ne. 9eemed 
,,"moreq~ed;" :N~r does this case even 
require ustO~e the parameters of the 
affirmative' action policyori~y adopted in,. 
1975 by the Board 'of Education of the ToWll- ' 
~hip of Pis~taway (School Bo~. or B~) .. ' 
In res~nse to a sta,te regulation requmng 
~tiveactionprograms ~rthe.Board:s.' 
conCIse 1983 one-page at'fiI;native action poli-, 
ey, ' 

Instead, the ~wquestio~ posed by this 
appeal can be'restated as whether Title VII 
TeqUi~8 a New Jersey school or ~liool 
bOard, which is faced with deciding. which of 

ty, we cannot agree that Title·VII permits ant;w:o equallyq~ teachers should' be laid '''l 

empl2~er t:o ~:mce that'.goal,through non: off, to make its decision through a coin tl:?ss ' 
remedial ~ry measures. _ or lottery, a solution that could be expected 

Havjng found that the distri«t court prop- . of the ~tate's gaming tables; or. Whether Title 
er1y concluded that the affirmative action 

plan applied by the Board to layoff T;wnan
' . alid d Titl' VII d tha th -,,lB. mv un er, e .' an t, e \W>" 

triet court did not .min caIcul!1ting' Tax~ 
'An~n~ • -',- •• h' cl' ti ~~ .....UG!5vS or m lWI~g er, au.n or 

punttiv.E!damages; we will, affir.m the Judg
mentof the district cOurt. . 

VII perniits the school board to factor into 

the decision its'oo~ fide belief, based on its 
' . ' expenence with secondary· schoois, that stu

dents derive educational benefit by having a 
Black f;" __' " 

. ....,wty'member in an otherwise all
,White department., Because I believe that . 
the area of discretion left. to employers in 

-
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, educational' institutions by Title VII encom-, impo~t to. keep in milld that we muat 

'passes the School Board's action in this case,- - measure the Board's, action in this caSe 

I respectfully dissent .. '- ;, ag8.l.nst. the same s~d~dwe would apply to 


The posture,in which the legal issue in this a private school.' ::t;J) 


case is presented is so stripped of:extramious"·;0~~;11 

, factors that it could well serve 3l; the ques- I. 


tion for a law school moot court. I empha- When in. May 198~ the Scho~lBoard'Wa:s 

,size at the outSet issues that this ~ does faced With the disagreeable, nec!lSSitj of re.. 

'~,t pr~serit.'We need n~t decide whether it -'ducing by one the teaching staff in the BUSi

is p:rmissible fo;r ~ school to layoff a more . ness Department lJf Piscataway High School, 
qualified employee m favorofa lessqualified it recognized Qlat reference to the applicable'- "~ 

, e~ployee on the basis of race, because that !'few Jersey'Jaw, which provides theroadmap 
did not happen here." Nor need'we consider . in tel'lllS of ~nioritY; would not suffice here" 
wha~ :equirementS Title VII may imWse on because the'two teachers had equal Seruority. 
unwilling ~employers, or how much raci,al di- ,The Board, which, has- the, responsibility :of 

-,versity in a, high school faculty may ,be gauging the educational requirementS ofthe 
'''enough.'' --, students under: its 'charge, would 'have' to 

Signjiicantly, although the:School Board is ,resort to its own expeiience as there were no 
a public employer, this case does ;ot -place "other prescribeq-guidelines., '-It did not then 
,before' us for decision -the limits' on race- . turn to the affirmative ,action, policy to,make 
conscious acti~~ imposed, on' public 'entities ,the deCision based on race. ,There was no 
by the Constitution beCause we ~ present- "buil.t-in quota, 'exptessed orimplied,for mi- ' 
ed with no constitutional claim: Therefore' nonty faculty, and Taxman does not so sug
we mUst measure the' Boimi'sactions'imde: _ gest. On the contrary, the 'Board next con.: 
the resti:rlnb; imposed by Title ,VIII'ather si~ered, a" variety ofuridoubtedlY' relevant., 
than.the more dem~ding oneS, ~posed on factors; any one of which mi~ht ~ave 'tipped . 
government action by the Equ31 Protection the s~es in favor of laying off one, Wilcher 

'Clause. In this respEll!t the case is silirilar to- or the other, ' Had Taxman been deemed a 
that preSented in joh~an v. Transportlition:"better 'teacher than' Willi.a.m]l, that alone 
Agency, Santa Clara Goo/my, 48OU,S., 616, . coul~ have pOinted the arrow in her di-, 
107 S.Ct. 1442,94 L.Ed.2d 615 (1987), where,. rection.. , Or, had WilliaIns,participated,in 
the Supreme Court noted that.even though volunteer activity while Taxman 'spent her < 

the defendantwas a public employer it would "spare time in other activi?es, '·.that 'alone 

decide the ease only under Title VII because could,have accounted for Williams' retention:. 

no constitutional' issue' was raised or ad- The deposition testimony of se"eralbo8rd" 

dress~d belo~, Seem at 620 n. 2, 107 S.Ct. ,members who participaWd in the decision 

at 1446 n. 2. The Court also made clear tnat _ indicates that· before the affirinative, action 

fOr.j>urposes of Title VII, the saine staDdaro- 'policy waS considered, a number ,of· other 

applies to public and private employers' stat- criteria ~ere 'discussed to 'break' the tie" in~ 

ing that' "[tjhe fact, ~t a public em~loY~rcluding. work p~o~ce" certifications, 

must also satisfy the Constitution doeS' not ' evaluations, W1ching abili~, and volunteer.: 

negate the fact that the statutory prohibition ,_ ism~ The' two teachers with the least senio~; 

with which that employer must contend was ". ty, Taxman and Williams, were determined' 

not 'intended to extend as far'as that of the to be equal ~th,respeet to "each of. these . 

ConstittitiQn." Ill. at 628 'no 6, 107 S.Ct. 'at other criteria." ..., " ,.,,'. 
1449-150 n. 6. This was an express rejection of ,The BoanI's Vice President,' P:Wla Van 

,Justice Scalia's contention ~'that the obli- Riper, testified: 
'gations ~f a public employer under Title VII '[T]he ;enioritjr and the perso'n's qualifica
. must be identical to its obUgations under the , tions came' into play first. If one ,was 
Constitution." Iii at 627 n. 6, 107 S.Ct. at 'more senior than the other, it would have 


...144~ n. 6; see alsq ill. at 649,}07 S.Ct. at . ended right there, if' they were of. 'like; 

1461 (O'Connor, J., 'concurring): Thus it is seniority. ,'From that point it was.based on 
, 

TAXMAN v. BOARD OF.EDUC. OF TOWNSHIP OF, PISCAT~WAY 1569, 
CUe",,91 F.3d 1547 (3rdCIr. 1996) , . . . 

their work perfonnance, and their evalua::~ emploYment roles a wide range of back-. 
tions .. ,. There was some consideration ground[s]," Da74, and ''the desire to have a 
given ... to, the various other activities diverse teaching staff mthe schciol.district." 
that they ,did..... But certainly the Dai75-76. It wasaiso intended to send~"a 
weight would ,be given to their perfor: very ,clear message that we feel that. our staff ' 

.mancein the classroom. At that point we should be Culturally diverse [for the benefit' 

were, told that these are two teachers 'of ",of the students)" ~d to "encourage' aware-. 

equal ability, equal qualifications; I should ness and' acceptance and tolerance [Of people 

say. They, .. ' both!.] ,had good evalua- of all backgrounds]." 'Da75. Thus, the Board 

tions, they were good teachers, they were took into conside'ration that if Williluns·were 

supportive of the school district, volun- Wd off,. the Business Department faculty, at 


"teered in varioll!l'ways and they ... had the ,school would be all White. Da94, 110, 

'sinillar certific;ation or like certification arid ,168, 175-176. 

their seniority Was thd same so therefore ; 

they were equal. . 1 


DaI7!i-80. II. 

The equ:ai position of both teachers iri light .It'';"'as' the Board's decision to -m'clude .the ' 
of ali relevan~,.criteria was alSo stressed by , desire for a racially diverse faculty among' 

:' the Director of Personnel, Gordon Moore, 'the various' factorS entering into its discre- . 
,wh~ ~l;rlri~d: 'w'e ~ .. oonciUde.:t-thai\vorktioriary-deciSioii ·that 'the 'majority 'of this ·i - 

history or peH'~nnanCe criteria [were] not' court brands a 'Title VIlviolation as a ~atter 
going to be Usable iri breaking the tie; be- of law. No Supreme Court ,case compels 

"!cause there was no distinction that could be .that anomalous result: N otwithstanrlmg' the 
made." Dal77. :" majority's literal construction oithe'language 

In its opinion, the 1J1lij0rity 'dE!J!l~ the o.f Title VII, no Supreme'Court case has ever 
, School Board's affirmative action, policy un", interpreted the:statute,:to preclude consider

lawful An examination of the so-called affir- ation of race or sexJor·the purpose of insur
mative action policyreveaiS that it does noth- ' ing dive:r:sityin the' cIassrqoin as one' ofmany 
ing more thlm plaCe before the School.Bo~d factors in an ,employment' decision, the situa-, 
the need to colJ!!iqer' minority perSonnel' tion presented here.' ,Moreover,',in the-only' 
among other e(pwuy /fuiIJ:i/j.ed 'candidates for' two instances in whi~h the S!lpreme Court 
employment decisions. DaS, ' 53. That this examined under Title VII~wit.hout' the added 
was a necessary' reminder.in,I975 when the: scrutiny imposed by the Equal Protection 

•policy was formed can hardly be gainSaid. I Clause, affirmative action plans voluntariIy 

believe that it also was auseful remind~r in' adopted ,by employers that gave preference 

1989 when ibis School Board W'dS faced with to race or seX as a determinative 'factor, the 


:.: this decision, and perhaPs even today.' C~ upheld both plans. ' 

A' ~ew of the 'reeorrl makes clear that In its 1979 decision in United SteelWorkers 

the Board did not view itself as, bound to V. Weber, 443 U.S. 193; 99 S.Ct. 2721, 61 

select WJ.IliamB for retention by the ~9~5 L.Ed.2d_ 480 (1979), the Coilrt held that' ail 

affirmative action, policy, which s~ only agreement between aprivate company, ruidJa 


., o~ recommendations, but after ~ussionan9 union that sought' to remedy thehistOrica1 
consideration the Board made' a discretionary, exclusion of Blacks from skilled' craft unions 
decWon, to seiect, Williams for retention to by reserving half the openings in an in-house 
further the educational goB;l of II diverse fac- training program for B1acks did not violate 
plty. Da72, 94.' . . Title VII. A scarce decade later, it reaChed a 

The Board members described their pur- similar decision in. Joh1lJlO"ft V. Tra~c 

pose in using the goal of diversity underlying . tion A!JfJ1/.PY, Santa' Clara County, MlO (J~. 

the previously' adopted affirmative. action pol- '616, I07S.Ct. 1442. 94 L.Ed.2d 615 (1987), 

icy as a factor' in 'th~ layoff decision' as re- where the plari that the 'Court upheld autho

fleeting th~ "general feeling ..... that it was' rized consideration of the gender of a quiili

Valuable (or the students to see in the Various ,fled applicant as one of various f~tors for 
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promotjng employees into jobs in' which er, 443 U.S. at 2os, 99 S.Ct. at 2730; John
wqme~ had ,been: signifieantly underrepre- sO'fI,,48O U.S:-at·630, 107 S.Ct. at 1451., 

, sented. : ! However, 'it does not follow as a matter of ' 

The majority Presents Weber: and Joh'IUJQn logic that"because the.two ~ative action . 
as if their significance lies in the obstacle plans iIi Weber and JqhmQn whi~ soUght to 
course they purportedly establish for ani . remedy iinbaIances caused by past'discfuni

'" employer adopting an aff'umative action pro- ,nation. ~thsto~d 'ritle VII scrutiny, every 
,gram; But, as the Justices of the Supreme liffinnative action. plan that p!U'Sues SOme 
CoUrt recognized, the significance' of each of" purpose other than correcting a manifest im
'those cases is that the Supreme Court sus-' balance o~ remedying pastdi!;climination will 
tai1UJd the affirmative'aCtion plans presented, ruil afoul of Title VII; Indeed" the 'Court in 
,and in doing so deviated, from the literai " Weber explicitly cautioned that its holding in 
interpretation of Title VIi pt:!lcluding use of that c¥e. sho~d not be read ,to define the 
!!lce or gender.in any employment action, outer boundanes of the area of discretion left 

, N; Justice Brennan explained in Weber: "It is to employers by Title VII for' the voluntary 
-.a 'f:i.mi.fuir i:ule'thata thing' may be_~thin ..adoption o~ affirmative action ineasures~' 

the, letter of the statute and yet ~otwithln r The Court ~tated: " ' ,-, . 
,the statute, because not within its spirit nor 
,within the intention of its makers;'" Weber: 
443 U.S. ~t. 2Ql, 99 S.Ct. at' 2726 (qu~tin~ 
Holy Trinity Church v. United Stai.es, 143 
U.S. 457, 459,12 S.Ct. 511, 512 36 L.Ed. 226' 

P892»; The' Justices dissenting in those 
, 	 cases noted and vigorously, objeCted to th~ 

departure. 8.ee. e.g., Weber, 443 U.S; at 222 
2,28, 99 S.Ct. at 273~, 2740 (Rehnquist, -J.: 
dissenting) (asserting 'that the majority, 
"eludes the, clear statutory l~guage" and 
that Kaiser's, affirmative action plan is "flatly 
prohibited by the plain language of Title" 
VIr'); Joh'IUJO'fI, 480 U.S. at 670 107S:Ct. 'at 
1471 (Scalia,' J., ,diSsenting) ("It is 'well to 

We need not. today define in ,detail the line, 
' of demarcation bet\\:een penpissible 'and 

impermissible affirmative action plans. It 
,sliffices to hold that tJJe chall~nged Kaiser-
USWA affirmative ' action Plan falls on the 
permissible sid~ of the line. The pui'po~ 
of the plan mrrror those of the statute. 
Both were designed to break down old 
patterns of racial 'segregation and hierar

. ch~. ,B~~ were s~ctured to "open em" 
plo~ent opp?rtunities forN.egroes in,QCo 
cupations which, have been, traditionally 
cl~sedto them." , ' . 

Weber, 443 U.S. at 208, 99 S.Ct; at 27292.80: 
See cilso id., at 215-16; 99, S.Ct. at 2'733:-34 

keep, in mind jilsthow thoroughly Weber," '(Blackmuri, J.; con!!llrI'ing)(noting that Kaiser 
rewrote, the statute it purPorted to, cohstrue 'plan "is a moderate one", andthl;\t "the 
'" Weber disregarded the teXt· of the stat-, CoUrt's, opinion does" not foreclose other 
ute, invoking instead its 'spirit' "). 

. ".,.'. , .,' 
While the ,m~onty. m ,thil; case VIews the 

Suprem~ C~~ ~ articul~on of the factors I 

that ration;ilizea Its upholding of the affirma. .' 
tive action plans, m those cases as estab1ish'. '. , .. 

forms of affirmative action"). • 
The majority opinion in' Joh'IUJQn ~e no 

attempt to draw the line that Weber left 
,undefined. ,See Joh'IUJO'fI, ',480 U.s., at 642, , 
107, SCtai 1457 (Stev 'J', . '.' ). , . ens, ., conCWTlDg 
("I write, , to ph' that th '. . ... .. ,vern ,astze e opm- , 

mg boundanes, no language. m elt,her We~ ion does not establish the permissible outer,' 
or Joh'IUJQn' so ,states and, m fact, th~re. IS " limitS, of volUntary [affirmatiyeaction] pro- • 
language ~the, contrary. The maJonty, 
draws the line. at the factors used in ':hose 
ea.ses. In both Weber and Joh'IUJO'fI, the 
?ourt in~d whethe! considera,tion of race, 
m th~ employment decision was justified by a 
pernussibie purpose, and then exmriiried the 
,effect on nonminoriti~ to asce~ whether 
the action taken '1mnecessarily trammel{ed] 
the interests of the white employees;" Web-

grams"). Although Justice O'Connor's con

cUrring opinfon argtied that permissible ptir~, 

poses under Title VII were limited to those 

~t served ~' reinedy past disCrimination, 

Joh'IUJQn 480 U.S. at 649, 107 S.Ct. at 1461, 


. her vote ,Was the ~ixtl{ in favor 'of the majorl- ' 

ty's holding and therefore not 'crucial 'to the 

outcome of the case. It follows thli.f.her 

narrow reading should not be read as consti-, 


TAXMAN v. BOARD OF ~DUC. OF ,TOWNSHIP:OF PISCATAWAY 1571 
Cite aa 91, F.3d 1547 (3n1«;1r. 1996), , , , ' , 

,tuting the view of the Court,. See Marks v.. Th,e effort to remedy the ,consequences of 
United S~ :430 U.S. 188, ,193, 97 S.Ct.' past discriminatiori (such as the "patterns of 
990,993,51 L.Ed.2d 260 (1977). 

.Themajorityhere Iias.taken the langUage 
of Weber where the Court obserVed that the 
plah's purposes "intrrored" those of the' ~tat-

, ute, and has elevated it to a litinus teSt under 
which an at'firrn8tive' action, plan can only 

,t, pass muster under Title VII if ParticUlar 
language in the text or legislative history of 

the statUte can be identified that matches the 


, artictilated purposeo!'the plim.·Nothii!g iri 

Weber suggestS that the Court intended by 

its' ''rililToring'' language to create such a 

'rigid test. 


, In -Weber, when the Court foUnd that the' 

purposes_~f the ,plan,were consistent~' 

thOse Qf Title VII, it did so by -~re~n~ 'no( 

only to the lan~ of the legislative histo
ry, bilt to the historical cOntext from which 

the Act arose as well. fd. at 201,:99 S.Ct. ataga.inst minorities." H.R.Rep. No. 9M.,88th 
2726. In Joh'IUJO'fI,' the' cOurt made no at-- Cong.; 1st Sess., pt.·I, at 18 (1963), TIilprinted 

.tempt at all to identify language in the legis- in 1~, U.s.C,C.A.~. '2391, 2393 (emphilsis' 
lative hls!.9ryparalleling the particular obje<:- added),' , 

tives. of the pian it, Bustaine<i. Thus; even in Thus, using the approach taken in Weber 
those ,cases, the Court did not demonstrate and' Joh'IUJdn asa springboard, actio!m' con~ 
the kind of close tit between the plan and the sistent with and in fili:therance 6ft-.he broad 
'statutory history demanded of! the Board.in "statutory' goal of elimirui.ting thi{ ~uses of 
this, case. , , ' , : ' . diScriinination are not, per se prosCribed by 

In Weber, the Court's examiriation into the 'Title VII. ThiS ,generation of young people 
purposes of Title VII ·hid it tQ:the conclusion may not recall that in' i9M racial'bomogenei

.. that the Act Was designed: to promote"tbe' ,ty in schook was viewed as ainong the'most 

segregation and hierarchy" referred, to in 

Weber, 443 "U.S. at 208, 99 S.Ct. at 2730), 
cannot be isolated from the statute's broader, 
aim' to eliminate those p~teni:s 'that .were 

' ~tential cauSes of continuing or 'future dis
crimination. The ClIUSaJ relationship is illus

"trated by the industry at ~u~ in Weber, 
' where the Court no~d that the ongomg im

blilance ,in j:he hiring of craftworkers had its 
roots ina history of discrimination that had 
excluded Bl;Ick.s, from cl-aft~ Unions and thns 
prevented them frOm acquiring tHe necessary' 

' qualifications. ,fd. at 198, 99 S:Ct. at 2724. 

In desCribing the overarchirlg goal toward , 
which the Civil Rights Act was'aimed, the" 
House 'Report '~po~e of-the need to "elimi- ~ _ 

~ na~e] aI) of the causes and '~e~8. of 
'racial and other types of discnnunatioll 

integriltio,n of blacks into the mainstream 'of 
American sOclety," Weber, 443 U.S. at 202, ~ 
S.Ct. at i127, and' the brea.kdo~ of "old~ 
~tte:ins of racial segregation and hierarchy," 
id. at 208" 99' S.Ct. at 2730. The Kaiser 
affirmative action pian was consistent with 
these sweeping, broadly stated purposes and 
hence was sustained; . 

Of c~urse, I'do not disagree with the ma
jOrity that "Title -VII W'dS Written to,eradicate 


, not: only discrimination per se,but the conse
quences of prior discrimination," but'I do not 
believe that'in doing'so; Congress intended 
to limit the reach of TitIe VII: to remedying , 
paSt discrimination, thereby, turning a Qlind 
eye toward those social forces,that give rise 
to future discrimination., Title VII, which 
was a part of f,be Civil Rights Act 'of 1964,: 
was fundamentally forward-looking legisla
tion, and that purpose should not be ignored. 

t'tmdamentai' and pernicious aspects of the 
social pa!terri und~gthe system of' 
discrimination that tJJe; Civil Rights ,Act 
sought to dismantle. In,the years leading up 
to' the Act's 'passage, school integration was 
one, of the focal points of the civil rights 
movement. TheSenat:e Report accompany
ing the 1972 amendments to TitieVII,when 
it was ElXJlIUlded to cover state ,and locat 
goyernments, noted, the oomuiction be~n 
racial homogeneity in ,schools and attitudes 
that lead to !iiserimination: 

It is difficult to·imagine a mo~ sensitive 
:area than educational institutions' where' 

. 	 the youth of the Nation are exPosed to a 
multitude or i4eas and, impressions that 
Will strongly' influence their future develop- , 
ment.To permit disc:rpnination here: 
[among facultY.and staff] would, more than . 
in ailY,other area, tend to promote eJdsting , 

'~ 

..",;;. 
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. Clte",,91 F.3d 1547 (3rdCIr. 1_) , 

misconceptions and stereotypical categori-' ing policies that "deprive black students or 
zations which·in turn wouldlead to future op~rtunities for contact With 'ana learning, 
patterns of discrimination. ' from white teachers, and ... deprive white 

S.RElP. No. 415, 92nd Cong.; 1st Sess. 12 ,students ofsimnar opportunities to meet; 
(1971). .. ' '.Jmow, and learn from black, teachers"); 

.In other contexts. the Court has repeated- . Kromnick v. School District of Philadelphia, 
Iy recognized i-aciaI div~rsity in the class- 739 F.~~ 894, 905 (3d Cir.l984)('~Schools are 
room as an important means of combatting. great ins:rumentsin teaching Social. PO~ 
,the attitudes that can lead to future patterns [from whi~h students learn] ~m the ~ 
of discrimination. & Justice Stevens ob- and expenences that surround th~.! ,a 
served in Wygant: - ' , . / sp~t of tolerance and mutual benefit.");'ceri 

In .the context' of public educ~tion, it is denwd,.469 U.S. 1l07,.}05 S.Ct. 7f:!2,83 
quite obvious that, a school board may rea-' L.Ed.2d 777' (1985). . ,; 
sonably co'nclude that an integrated faculty It is "h-onic indeed" that the promotiO!l of 

,will be able to provide benefitS to the racial 'diversity in the cIassroom, which has 
studenihidy that could not b,e provided by : formed so central a' role in thlscountry's" 
an all,white, or nearly,.aU-white, faculty.. struggle to elinJinate theca~ and corise

, For one of the most important lessons that quences of racial discrimination; is toQay held 
the ~encan public schoolS reach is' that ,. to be at odds with the very Act that wU: 
the diverse ethnIc; Cultural and national triggered by our "Nation's concern over eM

,back~unds that have been ,brought 00-' tunes of racial injustice." . Weber, 443 U.s.,at 
gether in our famous "meltingpot~ do not' 204,:99 S:Ct. at 2728. Nor does it"ileem 
identify essential' c;lifferences among the plausibJe· that the drafteis of Title VII in~ 
human bE!ings that inhabit our land.' It' is , tended it to. be interpreted so lis to require a 
one thing for a white Child to be taught by ,local school district ioi-esort to a lottery ~ 
a white. teacher . that color, like beauty, is determine ,which .of, two qualified teachers to 
only "skin deep:; it is far more convincing ,retain, rather thai!. employ the School 
to experience that truth on.a day-to-day ,Board's own educational policy undertaken to 
basiS during the routirie 'ongoing learning insure, students an opportunity to learii from 
process.' - a teacher who was a 'member of the' very 

476' U.S. at 315, 106 S.Ct. at 1868-69 (Ste- group whose, treatment, moti,vated <A.ngress 

.ve~:J., diss~nting); ,See al..~o JohmDn, 480 ,~enact Title ~I in the first place. In my. 

U:,S. at 647; 107 S.Ct:,at· 1460 (Stevens,' J., Vlew, the Board s purpose ofobtairJng., the 


.concurrii-tg) (noting educational benefit to be edilcational,benefit..to be derived froJ1.l, iI. ra: 

d~rived from racial diversity, U 'by disPelling ~,~Y div:~rse faculty. is, ~ntirel! . consistent 


,for black ,and white students 'alike any idea - Wlth ~e ~urposes arumating Title VII ,aIld 

·that white supremacy goverris oUr social in- the CIvil Rights Act of 1964. 

stitutions' ': (quoting Sullivan, The.' Supreme TJ:!e majority criticizes the Board's' use of, 

Court-Comment, Sim of Discrimirw.tion:cailelaw construing, the Equal Protection' 

Last .Term's AffirrruUive Action Cases, ,100 Clause in this Title VII caBe, notwithstanding 


. Hai"v~L.Rev. 78, 96 (1986»); W~hington v. : the Supreme Court's mcPlicit statement in 
Seattle School Dist: No. 1, 458 ,U.S. 457, 473, iohmon that Title VII's constraint' on aflir
1(i2 S:Ct. 3187, 3196,.73 L.Ed.2d 896 (1982) matiVe action Was "notinteD.ded to e:xt.end as 
("Attending an etlif!ica1ly diverse school may far as that of the Constitution." 4&1 U.s. at 
help, ,: ., prepar{e] minority children 'for citi- 628 n. 6, 107S.Ct. at 1449--50 n. 6. Nothing in 

. zenship in our pluralistic s!lciety,' while, we the Court's'I~~e in the Johnson footnote 
may hope, teaching members of the racial suggests that we confine it to the particular 

'Jruijority 'to live in ha:rmony an!! ,mutual t:~ fa,ctual context in which it was niade; and the 
, spect' with children of minority. h~tage."(ci-' Court u,,' certainlY sufficiently articulate to 
tations omitted»; ColunWus Bd. of Educ. v. limit its language when so inclined: Noris 
Penick,' ~ U.s.· 449, 461, 467, 99 S.Ct. 2941, the Joh'!'-8on footnote the only' place where 
2948,2951,61 L.Ed.2d 666 (1979) (disapprov-the Court signified its understanding that 

Title VII. imposes fewer. limitations on '~~ tection agil.iJistlaYoff~ afforded' to minority 
ployerS' volunt.a:rY affirmative action than .teachers by the pub~c school board's affirma

· does the Constitution: In Weber. the Court tive action plancoilld not, be I!ustained, be
spoke of the "nMrowness of [its] uiq;my', 'cause the, school board's proffered justifica
since the plB.n did not uivolve atateaction andtion for the plan-that !pinority ,teachers 
hence did not present an aDeged, vioiation of were needed to' provjde role models for·mi- " 

· the Equal Protection Clause, W~ber, 443 u.s. rioritystuden~was not sufficiently compel
at 200, ,99.S.Ct. at"2726, and later stated tha,t ling to withstand the strict scrutiny to which 
''Title·VII . " was, not intended to inooTpo-, it waS subject under the FoUrteenth Amend
rate and particularize the. commands of th.e. ment., ld. at 274-276, 106 S.Ct. at 1847~ 
Fifth and Fourteenth Amendments.~ id. at (Powell, J., joined by Burger, C.J., Rehn-, 

, 206 n. 6, 99 S.Ct. at 2729 n. -I!, (quoted in 9uist, J. and, O'Connor, J.);' id. at 288, 106 
· John:i'on, 480 U.S.. at 627 n. 6, 107 s:ct. at s.ct. at, 1854 (O'Connor, J., concurring);. id. , 
1449-50.n.6). The latter statement.was not at 295, l06S.Ct. at 1858 (White, J., concur
madeJn' a discussion that had to do with the ring). FIowever, Justice O'Connor, in ,her, 
"factual predicate" .lor demOllstrating' the "conc~g 'opinio~ whi~ was~e de;-:isi:,e 
need for remedial affirmative action, lU! the vote m the Court s holding, IlPecifically dis
majority woUld co;ume the, similar language tinguished ~e goal of providing' role m~els-
in JohmQn.· ' - ' , , from "the very different· goal of promoting 

.' ....,' racial diversity among the faculty," explicitly 
" In any: event, ul~ly It')8 the ,Supre~eleaving Qpen the possibilitY that the latter 
,Court ra~er than this one that willd~de.. goal might be sufficiently I.\Ompelling to pass 
whether Title VII allows an emplo~er more cOnstitutional muster. ld.. at 288 n.-, 106 
discretion to implement, race-eOllSClO~ ~mz.. S.Ct. at 1854 n. oo. :She alsO ~e a favorable 

-ploylnent poJ!-ci.esthan does ,the Constituti9n reference to Justice Powell's endorsement of'" 
.s" in the employer's effort to prom()te the I un- diverSity in the' classroom in Bakke, stating • 

derlying g.oals ?~ the Act. But, in the ~bsen~e "alth~tigh its p~cise contom:s are imcertain, 
of any dispOSItive precedent, ~ believe It a state iriterest. in the promotion of' racial 
would be shortsighted for us to diMegard the diversity has been found sufficiently 'compel
Supreme 'Cour:s ' ~te~ents re~g th~ Iing,~ at teast'in tile conteXt of high6- edu
advantages of diversIty m an educational con- eation, to support the use of -racial Cousider
text whe~ exami;ning the limited uSe to which ationS in' furthering that ,interest." ld. at 
diversity was used as a factor in the Board'~ 286, 100 S.Ct. at 1853. Her, position, plus . 
decision .here. In Regents of the University that of the four dissentitig justices, (Marshall, , 
of Califom;ia v. Bakke, 438 U.S. 265, 98 RCt. J.,dissenting, joined by:Brclman & Black~ 
2733, 57L.Ed.2d 750 (1978), where tlie Court mim;JJ.) (seeking "to achieve diversity and , 
considered a University of California af:finria-, stability for 'the benefit of all'students'" 
tive action program for studen~ ~ons, through faculty int.egnltion is, a constitution

, Justice Powell, who announc\!<i th? Judgment . ally: sufficient purpose); id. at'315; 106 S.Ct. 
',of the Court, :recOgnized that a diverse stu- at 1869 (Steven,s,'J., diSsenting) (" 'reCogni

dent body leads to a "robust exchange of .. tion 'of the desirability of inulti-ethnic repre
.. ideas," id. a~ 312, 98 S.Ct. at 2760 (quoting sentation on the ~hing faculty''' is a "corn-. 

Keyi8hian v. Boa:mofRegent8, 385 U.S. 589, pletely- sound educational purpose" (citation 
,603, 87 S.C~ 675, 683,17 L.Ed.2d 629 (1967»,. omitted», meant there were five justices ill 
and noted that the "essential" ~lements of, Wyga1l1. who approved in general terms the' ' 
academic freedom include,theabili!;y not only 'concept that the educationallJenefit derived 
to 'select the student body but to d~termine, from diversity in the classroom can ~nsti~ 
''who may teach," id. (quoting Sweezy v.'New tute -a.n aceeptable justificatiqn for :affirma
Hampshire, 354 ,[.LS. 234, 263, 77 S.(jt.l208, . tive action. . See also Brittonv. Sauth Berul 
1218, 1 L.Ed.2d 1311 (1957»·CommuniJ.y School Corp., 1!l~ F.2d 766, 773 ' 
': In Wygii1l1. v. JacksOn Boan}. ofEducation. n. 1 (7th Cir.) (en banc) (Flaum & Bauer, JJ., ' 

,476 U.S. 267, I06S:Ct. 1842, 90 L.Ed.2d'260concurring)("Remedyingpast discrimination 
(1986), the Court held that preferential pro- is.~ot necessa:iily the only government pur-," 

":~;.-

, ".\ 
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, , ' " Cllus91,F.3d 1547 (3n1CIr. 1996) ",' '" ',' 

pok sufficiently COltlpelling to justify the re- ,qualifications were merely eqWl.! to those of accomplish ~tive aCtiorigoais wi!!- never , be of IittJe comfort to. Taxman,the f~ that 
medial Use'of race: Proviifuig faCulty diter- , her competitor for,thispurpose. InJohnson sUrvive strict'scrutiny. See 476 U.S. at 284, this isth£dlrst tim~ iIi thl;'! twentY years since 
sity may be a second."), cert:~ied, 484 U:S. " the Ccimtheld that because there, ~ere"six_ 106 S.Ct. at 1852. 'The two concurringjUS', the policywaiadopted:that it has been 

, 925, '108,: S.Ct.288, 98 'L.Ed.2d'248' (1987);' other employees who also ·met the,qualifica.. ticesdid not go thatfar. See id: at 293, 106 plied to a layoff decision demonstrll.tes the c 

ZaslaW8/cy 11; BoaTel of Ed?J,Cat:Um oJ'Lostions for the job,Johnson had no, "e~title S.Ct. at 1857 (O'Connor, J., concurriD:g) minimum impact on White 'teachern /as" a 
.Angeles"J610 F.2d'661, 664, (9th Cir.1979)(in 
-equal'. protection Context.; purpose of "en
hanc[ing] the eduCational opportunities avail
able to the stUdents by achieving better ,ra~ 

,/' cial, balance in theteachlng faculty,., h~ 
been well recognized and approved by the' 
Supreme Court").' , 
~ I tit f;' ect.fuli' dis' ' 'th th 
,. .ere ore r:sp, Y', ~ee, Wl " e 


, majonty, both m Its',construction, o~ Weber 

, and Jo~nson as leavmgn? doors?pen ~or 

~ acti°nthat takes.race. mtocol,l~llderation 


'm ' an, ,employment situation other than to 

/ reltle~y pas:' ~rimin~tio~ and ,the,conse

quen.tial racial unbalance ~~e, wor~orce, 

and m ~hatap~ to be Its limited VIew of 

the purposes ,of Title VII. I w~~d hold that. a 

school, :b~ s bona fide declSlo~to obtain 

the educational benefit ,to be derIVed from a 

, '_11' di 'f"-·Ity '., ". "bl 'b': raC1>lJlY verse iiCW 18 a, perm1SSl e as18 

"" "'.' ' . " 
," for. Its'voluntary affinnative action under Ti-, 

, • ' , ", ,
tie VII scrutiny." . 

III. 
" , " 

,It ~ undeniable that, iIi the abstract, ,a 

ment" or "Iegitinia~ firmly roore.d eXpecta: 

tion" in ,the ,promotion, even, though he had 

scored higher, !Jtan the others on the qualify

ing test. JolirisO'l!> 480 U.S. at 63a, 107 S.Ct; , 

at 1455; see Peiphtal,lI. Metropol~tan,Dade ' 

Coont'll?, 940 F.2d 1394,,1408 (11th Cir.1991) 

(affinn~~ve action P~ v~ ~der Title. VII 

where It never reqmres hiring unqualified 

person ,over 'Q.tialified Person);, cert. deniM., , 

502 U.S. 1073; 112 RCt. 969,117 L.Ed.2d'1:U 

(1992); cj.United, States 11. Paradise. 480 

U.S. 149; 177-78, 1078.Ct. 1053, 1070;94 
L.Ed.2d 203' (1987) (same Under eqWl.!' ~ , 
'tection).' Moreover, just as ,the plaintiff iIi ' 
Johnson remairied eligible fotpromotion i:ri \ 

j' 

the future,'480U,S. at 638, 107'S:Ct.l1t 1455, , 
TaXmanretain~d reClillrights after, her Iay~ 
off; and did iIi fact re!fc!iri her job. 

" '. .' " . ' ," '" 
The' ffiajonty relies ID part on Wygant.,,' " , ,. ' , " 

where the Supreme Court found that the use 
'f f cult I..· N ,to' ,',' t' ____'-' ) ;;..... 

,0 a y ....yous mee .iW.Lt'lWSWVe. ••" ...on 
~I" . ~, bli hi' . sed" ,go""" In a pu, c sc 00 system ,unpo too 


he~vy'a burden on 'white empioy~. 'Wy: 

gant. 476' U,S: at 282-83, 106 'S.Ct.at '1851. 

However, the.' CoUrt's hokfuig that' ~eWy


layoif ~~s 11 far greater. burden on ~e ,gant' plan was hot "narrowly, tailored": for 
affected .employee than'a denia,l of promotion purPOses of an equal protection challenge is, ' 
or ev;en a failure to hire. In ,this case, how- not dispositive of the presentiIiglliry as to 
ever, it,cannotbesaid with any certainty that whether a plan "unnecessarily trammeIs",the 

, Taxman would have avoided the. layoff had rights of White e~ployees for Ti,l;le VII 'pur~ 
the'Board's decision not been race-co,nscious: pOses. Not only ,was a different legal stan-, 
If a i-aridOll'l, selection had been made, Tax- dard appliCl!ble but Wygant is ,also distin-. ' 

, man wouldbavehad n? m9re than a fifty- gmshal.>le because. tI!e Wygmit plan cauSed, 
perc~nt chance of not ~ing laid off. Thus, ',rioPmmority',teacherswith,7IWT!l,senioritY to' 
,this was not a'situation where TaXman had abe laid off ,iIi' order, to retain mirioriiy teach"" 

'"legitiJ:Uateand fin:DIy rooted eXpectation" of. 'e~ With less senionty. Wygant, ,476 U$at 
no layoff.. Johnson, 480 U.S. at 638, 107 282, 106 S.Ct. at 1851: ,The Wygant'plaiI 

......... 
 S.Ct. at 1455; cj. Mcrek'inll. City of Boston,actnaIly ca~ teachers to be laid off~o, til 
969 F.2d 1273, 1278 (1st Gii.l992) (where, ,the absence ofthe plan, would have ha.:i"no 
even,iIi:abeence of affinnativeaction scheme, 
White applicants "could not, reasonably, have 

'~ 	 felt lissuied that they would be apPoiIited," 
plan did !lot disturhany legitinia,!;e expect;a" 
tions), Cert., denied, 5Ot'! U.S. 1078, 113 S.Ct. 
1043, i22 L.Ed.2d 352 (t993). '," 

, This differs from the si~:tion, of. ali em
ployee who'is I!ext in line for a promotion by 

, the objective f?Ct-or~ of seniority. TaXman's 

risk of ,layoff. That'burden-:::mcreasing the 
chance of layoff, from zero ,to one hundred 
percent-is- significantly' heavief 'than 'that 
im~sed on Tax:(nan, .who wollld have had a: 

'substantial chance of.beiIig laid off even ab
, 'sent any consideration of divermty .. 

Qnly ,t.hree members' of the Court sub-' 
,scribed to language iIi the plurality opinion in 
Wygant suggesting that the ~ of layoffs to . 

("[nlor is it ~; iIi my view, to resolve 'whole. AndsiIice, by its oWn tenD.s,itonly 
, the troubling question[ 1 whether any,layoff 

proviSion could survive strict scrutiny");' id.: 

at 295; 100 S.Ct.at 1858, (White, J.,concur
ring) (cOnfinirig ~ concluSion to the specifi,cs 


; of the ll!.yoff policy at issue). Therefo~; I do 

,not' read, Wygant to hold that no racEi,.con

, scious layoff decision will ,survive Title VII' 

, scrutiny. ' 

: The nuijority gives a irimilarly narrow 
~g to We~er and' Johnson,'· constnnng 
these- cases to impose a 'wooden, "unequiviJ.. 

cal" requirement that all aflbmativ~ action, 
,plans~m~tbe ~~citlytemporary m order, 

to be valid. Majonty at,1564. In, fact, the" ."', '. .... 'any a erseeu"". on non-ffiffion es' ,I
Johnson, pliin, itself "contain[ed} no explicit has 't defined' di"'" "ty b ' -..;.;;;.,;::' , " " .. , ' ' :, no versl y any s~c nU7 
end date" Johnscm." 480 p.S., at 639, 107 "caI" aL Alth h th .' 'ty' gard, . ' ' ' . di' tha men go, oug e majon ,re s 
S.Ct. at 1456, and the Court ID cated t. th t " ',;; . I '. 'th 'I;'~k f
• ' '.' " t articularl' b' _a as a IlllIJqr concern, ,VIew e "'" .. 0 
only,certainplans ,tha. ~:p , .' y ur, any such figure as an iIidication that the 
densome on n~mnmontiesm ,other~spects , Board's plan does not tmposea fiXed quota, 
n~ ,necessarily be expressly temporary. '·th th ":m,l;ty" tte' dan''t th to' ' 

' tha '. nl WI e."'..... a n ere . , ,"Expre,ss assurance, t a program 18 0 y' " , ' 

,temporary maybe necessary ijtheprograrii 
'iictually sets aside positioilS akcoriling ,to spe- , 
cific numbers." 'lei. 'at 639.:40, 107 S.Ct. at, 

'. '1456 ,'(emphasis added),.,. The Supreme 
Court's'referen~ to, the temporary duration 

'of the plans at issue iIi Weber and\Joh'1/fon 
~ more accUrately co!lSt:roed as an under-' 
standi!.ble, effort to assure that race does not, 

. become a permanently. embedded conSider
ati()n in employment decisions. Thesignifi 

, cant considerat!-on is whether there has been, 
'an effort "!-O ,mi:ri.imize the effeCt of the pro: 
gram on other .employees," not wh~ther the 
underlying p()licy is ,set to ~nm a specified 
nUmber ,of .years. la..at ,640, 107 S.Ct.' at 

~4Ii6., 

applies 'in the ,rare iristances' iIi which :two 
candidates are of different race.s liuteqWl.! 
qlialificationS ana the department in question 
is not already diverse, 'it is likely that it will ' 
continue to be infi.equently appliett. See Dis

"trict Court's FiriaI Judgment and Contingent 
Order, enterea February 15, 1994 at 2~(deny" 
iIig, requ!lSf for 'broad 'irijunction because 

"[tlhere is;' iIi theeourt's view, no likelih~ 
that the conduct at issue iIi this~ will' 

, recur"). 

In this connection' I' deem it further evi
dence 'of the 'Board'~i1iterest iIi minimizing 

dv' ...-.... (' ' .. ' ·ti 'that't . 

, 
In the situation before us, I are ample p~udes it, fn?m do~ so ,under the faCts 

basis from which 'to deduce .aD. effort to mini-' before us here. Given the record before us, 
mize the effect' ~f the BOOrd's aflbmative, the conSequence of the narrOw reading that. 

'action ~IiCY on' non-niiriority employees. the m8jority giVes Webe-r and Johnson is tJ:ie .' 
One such aspect is the discretionary nature very irony that the Sup~e Court said , 
of the policy.. Tile Bom:d is, free not to ap~ly ,wo~d result from interj>retIDg this civil 

, 	the policy, even to break a tie. Also sigilifi-rights statute iIi a manner divorced from its. 
cant'is the infrequenCy with whiCh'theBoard, historic conte:x:t. As the'Court noted mWeb
has resorted to the policy. Although'it may, er. 

It is not the pro;mce~ of this court to 

iIitnlde into :what is esse~tially an'edrication~ " ' 

al d~on. once we Ija~~/detenpined ~ 

promoting faculty diversitY -for educafiional 


- purposes can be' a ,yalid justification for an ' 
appropriately limited race-eonsciouS action, it , 
is not our role toserond-~e'ss the judgment, 
of educators, as ~. the level of diverSity that ' 
produces the educational: environment they '/ 

deem appropriate: 'The' Board's aCtion~ an 
attempt to create an educational environment 
that will ~ the ability ot'students to 
address racial stereotypes' and ' misconcep
tions born ofllick of, familliirity.' I find it 

'difficuit to believe, that an Act t.Iiil.t was given 

birth by' th~, tensions' of the :civil rights era' 

'" 

" 

-' 
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[iit woilld;be ironic inqeed if, a law trig- 'cause 'thj!,Board's action was not overly;iIJ.;

gered bya Nation:s concern over centuries , tt;usive on Taxman's rights, I would reverse 


, of raeW injustice and'intEmded, to improve ,the grant of sUmmary judgment for ~~, 

the lot of those who had "been excluded under Title VII and direct that'~ 

,from th,e American dream for so long," 110, judgment be 'grantedto"the' School BOanLI 

Cong, Rec. 6552 (1964) (remarks of Sen. ' "'~;;>i!\ 


Htrn1.p~y~, constituted the firs~ legislative SCIRICA, Circult Judge, ~enting,~~ 

protri?ltion of all volun~, pn~~te, race- whom Chief JudgeSLOVlTER joins. "'Af"';', 

consCIoUS efforts to abolish traditional pat- , " t; "I~""~ 

terns of facial segregation and hierarchy, while I find much with which I ~ii 


Weber, 443 u.s. at 204, 99 S.Ct. at 2728.' the majority's opinion, I ru:n COIl!jtrained to: 

, 'I ret:rrn to th~ question. raised at'the out-express my disagreement ,because I believ~ 

set: whether Title·VII 'requires that the 'education presents unique concerns. ",,; /"

,Board toss il coin ~ mak~the layoff selectio.n , In University' 0/ Cali/ermia, RegeiiiJr.,;; 

between equa,Jly Situated employees., ,In his Bilkke,488 U,S. 265 98 S.Ct. 2733, 57 


, opinion for the maj~ri~y ~ Weber, ,Justice L.Ed.2d 750 (l978),justice Powell~g_ 

" Brennan noted-the distinction made by Con- nized that "the 'nation's future depemis" , 


.. d' 'tti af ' upon
,gress ~etwee~,requtrmg anperml 1lfJ, - ,leaders traiiu!d through wide exposure' to the 

fiI:mlltive action by employers. See Weber" ideas and mores of stUdents as diverse as 

443 U;S .. at. 205-06, 99 S.Ct. ~t 2728. He" this'Nation of many peoples." Id.. at 313, 98 

deemed ~t ~pol;'tant that, while Congress S'Ct. t 2760 ( 'tati 'tted) As h ted, 

, ..t1 'd d"th Titl VII h uld t . a CI on Oml . e no
expliCI y proVl e at e , s 0 no. 'th' ' . ·t'. "[A] , 't deal fl' , . 'ted . I" m e umverBI y. grea 0, earnmg
be mterpre to requtre any emp oyer ,to - thr " h . teracti' tu
grant prefereritiaJ treatment to a group be- occurs·,.. oug.m . ons ~ong s .~ 


f 'ts 'c -, tated th t ' dents of both sexes" of different races, reli,
cause 0.1 race, ongress nevers a. _,' " " 
• Title VII should not be mterpreted to permit glons, and,liackground1\ ..... I~ at 3~13 

, -....~:- 'I tary"_S:C rts n. 48, 98 S.Ct.at2760 n. 48 (CItation Omitted).c= \dllJ vo un =0. .', wisd' 
. ' ... ;- Eighteen years later, the, oI!l of this, 

. In. thil;.case" th,e ~onty,-glves ,too little statement resonates' as strongly as, ever; 
_~onslde~tio~ t:o ~e tie-:breaking me~od that When added' to a university's high ac8d!llnic
, Its. holding ,Will Impo~e~n the Board., It standards, this exposure constitutes a fomii

pomts to no language m Title VII to suggest b'· d . al ' ,', '" ",. 
I, .'. d 'th" I ti" to ,da Ie e ucation expenence. ":''''"',' ;" ,'Jthat, a ottery'lS reqUIre as e so u on a ' , :, ,': -~., ., 


13yoff decision in preference, to -a reas?ned " In thil; ease, the' PiScataway BOaiiI of 1f,d1,1~ 

, deciSion by members of the School Board, cation concluded that a diverse faculty 81so 


some of who;n are experi~nced eduCators,' serves-' a compenfug educaUoiuil pUrpOse; 

that the race of a' faculty, member has a namely, it benefitS students in the .ti~~8I! 

relev~t educational significarice if the de-: department by' exposing them to 'teachers 

partment would otherwise be all White. with varied backgrounds. ,The Board imp1e

While it may seem, failer to 'some, I see 'mented a program' that,: in liDiited ci:rcuiD~ 

nothing.in Title VII that requiTes' use of ll: ' stances, iillows cOllside~tion of race' ~.~'a 

lottery· factor in schQaI eIPployment decisions. '';t'h~ 


'Because'I carlnOt say that faculty diversity Board did not coimtenance the.. laY0i! of ~ 

is not a perinissible, pUrpose to I?upport the more-qualified teacher in the place ofa I~ 

race-eonscious decision made here and be- qualified one. It did pot prefer teachers 
. ...., . - ," , . '. {.r 
1~ Because ( think the school board is not liable ( fifty.percent chance of retaining her job. a ~; 


will not dwell. on the issue of damages., '( note percent ba~kpay.award most accurately" 'reere. 

simply that there is much logic to the Board's atels] the conditions and relationships that would 

argument that Taxman"should be awarded fifty have been had there been no' ",consideration ai' 

percent rather than one hundr:d percent of the race. Teamsters v, United States, ,431 U.S. 324, 

backpay she would have receIved had' ~he 'not • 372. 91 S.C!. 1843, 1813, 52 L.Ed.2d 396 (1917) 

been laid off. The 'reco~~ shows that. ,had the (quoting Franks v, Bowman Transp.Co., 424 U.S" 

Board nOh,based .Is decISIon on race,. I~ would, 141,169.96 S:Ct, , 1251. 1266.47 L.Ed.2d'444 

have chosen ~tween Taxman and .Wilh:-uns by (1976»' ee -Dou h 'v. BOrry. 869,F.2d 605 


"means of. a com toss or lott~ry" SInce ''1 such : s g my , , , . 0" ,,.' ,.j;!! , 
, circumstances TaJiman would have stood only a, (D.C.Ctr, 1989). ' .. ".' . 

-, 
:.~i[&~., _ 

" , ' Ctteu!ll F.3d'1547 (3rdCIr. 1!l96) 

juriior in seniority to those with more experic' ,due' to economic conCerns. must decide 00:
ence;, Rather it conclUded that wh'en te.!i.ch-: tween ,retaining one of two attorneys-the 

'- ers are equ;U in > ability arid in all other first and only black ~ate to work in its 
respects-and' only ,then-:-diversity of the ,prestigious ,anti-trust department, or his' 
faculty,is a relevant consideration. ' equally qualified white counterpart: .The, ' 

I do pot believe Title VII prevents a school ' firm'sm~ageme~t conunitte~ m)lY decide 

district, in flie exercise: of ,its professional' that,to.la~~ff the b~,assocla~ wOul.d be 

" judgment, from preferring one equally quali-, an ~WlSe and po~ntially damagmg busmess ' 

lied teacher oVer another for a valid edu- declSlolI because It would negate the large, 

ClltiOnal purpose. , " iriv?stmentof ~e,effo~_ ari~ ~oney spent 


, '..' ," " ' <\' ' trying to recnut and retain mmonty lawyers. 
, Accordingly, lres~ dissen~ , In 'other 'Fords, the"finn may believe that ~ 

, . '. ' '.' ,dive~ity wonld be, 'gOOd for buSiness and 
, LEWI~,. C~tJu~ge, Wlth whom Judge gopd :for itself, so, everythirig. else being 
McKEEJOIllS, dissenting. ,equal; it decides tolay-off the white associ-

I join-in Chief Judge 8loviter's dissent, as ate." . 

well as those of each of my dissenting col~ In ~ situation ~ch as this, the fum's reli~ , 
leagues., ance upon ~ace (UJO'I'UI 'anwng rlw,nyIactors' 

I would only aMthat, we should be rn4IdfuJ in making iti decision is the type of manage
of the effects thir majority's approach Will ment prerogative 'which is totally cOnsistent 

. impose upon legitimate, tIioilghtful efforts to with the goals- anq underlying purpose be
redress the veStiges of our Nation's history' . hind ,Title VII. See Weber; 443 U.S. at 206, 99 _ 
of discriroinationin, the, workplace and in, S.Ct. at 2728-29 (noting that Title VII's leg-' 
education;' efforts which,' in 'seeking to isIlitive history demonstrates that the statute 
IJ.chieve plucilisro and diversity, have helped - was not intended'to" phlce unnecessarY \imits 
define and enrich our offices and institutions, upon '~agement prerogatives"), ': After it" 
imd' which were intended to open, and keep reads .the majQrity's 'decision, however, it 
open, the ,doors of:opportunity to those who- 'seems, clear that the firm 'win be' foreed to 
have '''been excluded from' the American ,!lisregard, its own better business judgment" 
dream for so long." See no Cong. Rec.6552 , forsake its recent recrwting succeSses among 

" (1964) (~cerpted fro~ Sen. HumpJU.ey's re-' minojities and; f suppos~ flip a coin, on its 
'-Iriarks), , This, after all"is what I'had always c, own future as'well'as the young associates', 
thought 'Title, VII was iritended'toaccom- allmorder to avoid the speCter of Tit.Je VII '_ 
plish. More imporlantly;,as Chief judge 810.. liability and ~ enormous damage award. 

viter notes, th~ ~~p~y sui>ported~, At tiri:tes, a private college, Willi ~ handful 
~y :the statu~ ~ legISlative, his.tory. ,Thus, of Ll:ltinos on its faculty and with no history 
While ~e mlijonty hol~ that. Title VII. only, of intentional discrimination in hiring, is 

~ows race t:o be ~llSIde:ed .m ,r~edJ'l!lg a faced with the unenviable task of deciding 

~!-o? or m~ntio~ ~~on or a "which of two young associate professors,with 
:nan.uest Imbalance! J believe. this c<!nc1u-, indistinguishable reco~s to, grant tenure in a 

~o~ ISfundamentaIJy at odds Wlth theov~r- particiiJar department. The only difference 
riding goals of the statute, And the real-life between- the two is that one is 'white and the 
imp~ of the ~ority'~.unprec~dented con- other is Latino~ After revieWing'all of the 

~ " 

, structi<!n, of Title VII IS readil! app~nt 'otheriactors and findirlg, them in eqUipoise, 
when o~e contempla«:s, the mynad' of diffi- thet.enure comini,ttee may decide to offer the 


, ~t decisions that employers across the na- 'pos~tion to'the Latino, associate professor',' 

tion face everyday. ' because there has never been a'tenUred Lati

, Somewoore9utthere iil thereaiworld. for no pro'fessor in any dep,artmimt at th~ col

example" there 'is a law fi.rtn with a racial ' lege, anti because it believes hiq presence at 

make-:up (a workforce) akiil to Piscataway the college will be a signifieantoonefit to'the· 

High School's; a firm which Jacks a history ,entire student body. As with the law firm, ' 

of in~ntional ,discrimiD.ation in hiring b~t, ~' decision is entirely co~tent with mtle 
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, ',' 'CUe .. il Fold 1547 (3rdCIr.. I996) " 
VII because it ,is motivated by some of ,the, country 'closer to an integrated societyilnd ". rind it more appropriate ,to consider otl\er history ~counted herein, and in the opinions 
same concerns that lead Congress to, enact away n:om the legacy of "separate but equal", . legitimate "feasons;to give preferen~s to of my colleagues. ' 
the 'statute; See Weber, 443 U.S, at 208. 99 is ~g interpreted as outlawing this BOard members of 'under~represented :groups., ,,' , ' ,
S.Ct: 'at 2729.:-30 (noting that the pian was of Education's, good faith .effort to teach stu. Statutes enacted for the benefit 'of minori- Not that long ago the Pr~sident'sCommiso 
valid 'under Title~l in::part; because th.e dents the value of diversity, The selectiono{ , , ty~up~ sho~d ,not block these forward- . " si~n . on" Civil Disorde~ (the "~e~er C~I!l-
"purposes ... mirror'those of the statute"), Ms. Williamsmea:itt that the business depart,. looking considerations. ',·llUSSlon ) warn~d ~a~ Jolur nation IS m~vmg_ 

B,'t '. th ,.'.ty' ti' ai" will, ment would retain the only Black teacher 
u agam" e maJon s ra on ~ d' th d : t' " , " 480 U.S; at 64i47, 107,S.Ct. at 145s:..s0· toward two SOCIeties, ~ne black, one whit.e---: 

th art th 11 ' bilit to I" 'ts tenure m at epartmen m anyone s memo ", )' This . 'cularl separate and unequal. " REPORT OF T,HE NA·am" 

, w e C? ~e sa, y ..re y upo~ I,' ory.' Board President Theodore H, Kruse (Stevens, J ., concurnng . IS p, y, AD' ' C C ' 
...,' . 'th fi Id f' ed ti' h TIONAL VlSORY OMMISSION ON NIL DISOR

•m?epend~nt Judgment m deCiding wiu1-t ~ ~ . testified th~t it was his ~"generaI feeJiitg',. ~ ",,,,e m e e 0 uca on w ere young ,o' " • 

the best mterests of the students whom It IS th t 't val bl" th tu'd ts.;' • ,people are developing opinions and beliefs " DERS, at 1, (March 1, 19(8). Some may Vle~ 
, , ' '. .' . " a I,was ua e lor e s en !AI see in 

,charged With educating. Instead, according th ,. e ployrn' t I 'd' 'th t -'-'11 d' te . th" ttitud ,', 'tize'ns', the Bo~ s errorys ,here as yet another push 
.. th. '. d . evanous m en roesaWi erangeof a ww e rmme eIr a es as CI ,. that directi I d a if ' .. 

to t~e tnaJo~ty" '. at ~portant JU gment IS' background[s]" and that, diversity "was also and this coimtry>s future. Under. 'such dr- m, on. n e,e, ' we were,wnting 
, tan th Sc''h 1Board' , 'd red M, upon' a clean slate that would no doubt bebette: exercISed (~ this ,cas~ J:Il~y only be vallF\ble to the }Vork force and in partiCular cunIS ces, e 00 COnsl e s.' , " 

"Wi'.1:--'::, ,~ft"'~ that . hed' ,true. But of course, we do not do that. Theexerc,J&ld) by ,resorting, t,o a com~flip. , to the teaching' staff;" ,'Da74. Kruse further 1111.,,""" race as, a ' .... lAIr ,was. Welg had d . ' " 
. th' bal' ·th'aIl' th' ~ft';'-: . ak' s ows an Images that moved Congress to One could cite countless other examples, of explained that "by retaining Mrs. W1lliams it me, ance,WI ,0 er !"'-'lAIrs m m - . 'Titl VII' 'a!read d 
. ' , '-'''''''cult ch' betw tw ~;ftl enact e 'm 1964·are y etche the signifi~t 'arid ultimately cOUnterproduc"- , was sending a very clear message that we " mg a very W111 Olce een 0 ",!"",,-.' . ' '.

'I fin te'" he ' " , 'mto ,our slate, and' they define the reality tiveeffectS of the majority's narrow con-', feel' that our stUdent population is cUltunilly y e ac rs. ' 'tha sh ul' 'd' ' '. . ..' , ' ,,', t 0 d gm e, our analylfu!. ,The Board struction of Title, VII, but suffice it ,to say diverse and there is a distinct advantage to '~ consld~tion of an employee s s~' ,haS responded to' thoseshadows.with ~ac-
that in my v:iew,Title VII was not enacted to students ... to be madE!' , ...more aware: has been upheld m: Johnson. There, the tion that"is a'narrow"ii1divid~ andrea~• " • - '. • - ",. "0 '. 

prevent the thoughtful. deliberative processes ,more tolerant, more accepting, more under-
,,? 

Court stated: , , " " soned attempt to foster respect fo~ diversity.
Efmployii'd by ~uch a: law firri1 or college. I, ·standing. of people' of all backgi-ound[s):" w~ therefore. hold that the Agency appI'9-, !3ecause that is consistent with the ,pUrposes 
believe, that in this case the sChool' board's Da75. 'I can not believe that Title viI was pnately took mto~unt as,one factor the ' of Title VlI; I respectfully dissenl " ~ ,

, decision to consider 'race; amongotIler, fac~ , : iritenqed to strlkedown suCh' wi action. ";; , .,' ,sex of [the employee] in determining tliat 

'tors,~in'an attempt to ensure a diverse faCul-' " As Chiet' 'JudgeSlo~te~ points ou~ 'rth~ , she should be promoted to the road. dis


, tyf?r its students, ~ in furth~~c~ of Ti~e ~ajoriti~'~g'iS based upon an interpI:eta~ patcher'pOsition. The. decision to .do so' 'AME'NDED JUDGMENT 

" VII s goal of breaking-down exISting mIS,- tion, of. Untted 'Steelworkers v. Weber, 443 was made'pursuant to an,iiffirmative action 


conceptions !'ffidstereotypical categorizations' U.S. 193: 99' S.Ct., 2721, 61 I.o.~d.2d 480' plan that represents a moderate, flexible, Aug. 21, 1996. 

, which in turn lead to}uture patterns of dis- (1979), and'Johnson :v.Tra~ Agen
case-by-caseapprOach to effecting a gradu-. ......,"',' to 'be hard' th, al . .' '. f .LU'" cause came on e on ecrimination." See, S:Rep: No., 415, 92niJ qj, 480 U.S. in6: 107 S.Ct. 1442,94 L.Ed.2d ' Improvement m' the representatio,n 0 . d fro th U 'te' d State D' tri t C urt . ,. d . th' "eN cy' recor m e ru s IS c 0 

,. " S' Ch' , Ian' full' . teO t for the DIStrict oCNew Jersey and was ar-
Cong., 1st Sess. 12 tl971):AecordIDgly, its 615' (1987) that eonf1icts with ,the' bn~ : mmonties !ill ,women m, e =sen S . . ,,' , 

" deciSion was as legal: as it was laudabl~. used in those cases. See sUpm at' 1569-71' work ,oree. u a p ,IS Y COnsIS n " ' ~ " ' 
" ·th Titl VII t 't b di th tri gued by counsel November 29, }995 and,I ,believe the mlijority's decision evjsCer- (Sloviter;' C:J., dissenting). ,The maJC!rit;fs WI. e ,or I em 0, es , e.con ~ reargued"before',the Court in banc May 14 ' 

ates the purpOf!e and the goals ,of Title VII. c.onclusion t1iat, affinnative action plaiISno~, ',bution that voluntary"employer action can '1996 ' , ' " " ", • 
I respectfully djssent. limited to attempts to remedy past ~~ make in eliminating, the vestiges of dis-' ",( ,,,., , ' nation nm afoul of Title VlLsirDplyig'nores crimination in the workplace. , On consideration whe~f' it· is now here " 

l\1cI{EE, Circuit Judge, dissenting; with the legislative history that Weber ,and -I()hri,. , 480 U.S. iit 641..:.42, 107 S.Ct,at 1457. ThuS, 'ordered and adjudged by uris Court that the, 
whom SLOVITER, Chief Judge wid LEWIS, s~ require us to consider: _ " " I disagree with, the majority's conclusion that judgmellt of the said Districtdourt.entered 
Circuit Judge join. ' " Given 'the, interpretation ,of {Title VlIlthir "there is no con~iona1' recognition of di- February 15, 1994, be, and the same is here:, 

Court adopted 'in Weber, I see no reason v~¢~ ,as 'a 'Title VII' objective requi.ritig 'by affirmed .• Costs taxed agaInst the appel" \ . I join,_each the opinions of my dissenting 
why, the employer has 'any ,duty, priOr to, , aceommodation:" Maj:Op. at,I558;Iailt.in each appeal All of the above in 'colleagues, but, write only to elaborate upon 
granting a preference to a q~ed minori: To 'be sUre; I can understand the'majori- accordance'with the opinion of ,tIlls Court.-what I consider.J'to be important consider ,'ty employee, ,to detimnine, whether:~

'ations in our ~analysis.' "The prohibitioa", 'r ,ty's cOneern over allowing race to tJe a factor " 
past conduct might COM,titutean arguable 

agalnst'raciilJ discrimination in §§ 703(a) and in 'any decision. History loudly PrDclainls 
violation of, Title VII. Indeed, in some in~ 

(d) of Title viI mUst [ 1~ read against the the evil that can spripgfroin such practices, ' stan~es', the employer might rind it more 
, background of the legislative histOry of Title and it is sometimes ail 1:.00'easy,to simply

helpful to focuS on the fu~. , Instead of 
VII and the histoncal context from which the ignore that evil when the practice appears to , 

retroactively scrutinizing his own or s0ci
Act aro~e." United Steelworkers v. ,Weber, be driven by a benign purpose. ,However,.I

ety's Po~ible exclusions ~f minoritieS in ,,'443 U.S. 193, 201, 99 S.Ct.2721, 2726, 61' - do not believe that what the Board of Eduthe past to deternrine the outer limits of a' 
, L.Ed.2d 480 (1979). cation was attempting to do here, n~r thevalid 'affinnative--action' progi-ain-or, ilr 

'individualized manner in which it was at-We have "now 'come full circle. A law deed, any particularaffirmative-action de-
tempting to do it, runs: afoul of a Congres'enacte~ by' Congiess in ,1964 'to, move this . cision-.:.-in many cases the employer will 
sioriil enaCtlnent cloaked in \ the legislative 

:;
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