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Bakke‘ it seems, now hangs by a thread." Wlll the ‘thread hold?
Should it? To answer these questions, we must reconstder vanou,s possxblc ‘
meanings of the concept’ of “affirmative action,” a phrase that today con-
‘jures up images of éverything from set-asides for government contractors to
- _diversity programs for college students. In this Article, we-propose that
these two particular domains be/analyzed separately.? ' In the fomxer, affir-
mative, action guarantees minogity firms “a piece of the action” in getting
. governmerit-business. . In the latter, affirmative action brings young adults

~ from diverse backgrounds together ‘into a. demoaatlc dla]ogue where they"
wxll learn from each other. o

'

* Southmayd onfcssor of Law Yalc Law School. : o
** Law Clerk, Hon. Guido Calabresi, U.5. Court of Appeals for the Second Cu'cuxt Th-s - *
* Article derives from a UCLA symposium on affirmative action, held on March 2; 1996. For helpful =
comments, we thank Vikram Amar, lan Ayres, Jack Balkin, Alan Brownstein, Jim Chen, Owen , -
Fiss, James Forman, Paul Gewirtz, Joe Goldstein,;Leslie Hakala, Erez Kalir, Ken Karst, Jeif Rosen,
Kathy Ruemmler, Larry Tribe, Rebecca Tushnet, and- ‘Eugene Volokh.
v 1. Regentsof the Univ. of Cal. v. Bakke, 438 U.S, 265 (1978).
2., Cf. MICHAEL WALZER, SPHERES OF JUSTICE (1983} (idmnfvmg rhfferent dom:um of life
-governed by different ordering principles).
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In a trio of recent cases—Cny of thhmond v. J.A. Croson Co. ,3~Me(r6
Broadcasting, Inc. v. FCC,* and Adarand . Constructors; Inc. v. Pena’—the
Supreme Court has ‘'said a lot about contracting and rather little about

* education. Energized by these decisions,

set'amdes have now set their sights on-edu
the reasoning and résults of the anti-affirmative acti

d still share the vision of Bakke: Because our public
here Jpersons from. different walks of life and

diverse backgrounds come. together to talk ‘with, to fearn from, and o teach
each other, each person’s unique background and life experience may be
relevant in the -admissions process—thus. absolute color'blmdness is pot
onally required in the education context. In thé course of elabo-
and pondermg Bakke'’s fate, we shall journey first
ents and then through various pohcy-based
he’ 1mportanoe»of democranc dialogue : and

canonal diversity prograrus. -But
on

one can agree with
contracting opinions : an
universities should be places w

constituti
ratmg Bakke's. vision,
“ through Supreme Court preced
and structural arguments about 1
' drversrty in publlc uruversrtne.v..6

or

- A. Adammi (At Flrst) ’ Ca,
Our exarmnauon begms with the Court’s mosk recent affirmative
action case, Adarand,’ where a white contractor
“gram that.set aside contracts for minority-own
The comzactor argued that his bid to install a
" way.was lower than
pany, and that the set-

protection of the laws. The Court by
nted that the program was “unconstitutional.®> With Justice

the Court overruled its 1990 decrsnon in

aside thus violated his constitutional right to equal

scrutiny and hi
- O¥Connor writing for the majority,

. 3. 488 ULS. 469 (1989). Lo el
- 40 497U.S.547 (1990) T

5.. 15 S. Ct. 2097 (1995). '
- 6. Because arguments based on
~largely mdetermmatc we do nort consi

. 1.

the text and hrstory of the Fourteenth Amendment seem
ider them here at leng(h i See infra text accompanymg note

7. VAdarand Construcrors, Inc..v. Pena, 115-S. Cr. 2097 (1995)
8. . Contrary to many reports, the Court did not rule that the program

rather, it remanded’ the case to a lower court to dccrde that issue. -

some, opponents of contracting. ~

challenged a federal pro-
ed - construction companies..’
guardrail on a federal high-

the bid of the contract-winning, minority-owned com-

a five-to-four vote, called for strict - ’

was unconqt’itutiona!:

¥
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Metro Broadcasang, ‘which ‘had held that federal set'amdes should recewe .
" only intermediate scrutiny from the judiciary.’ :
Yet' Adaranid said next to nothing abéut Ba]d&e ‘In that famous 1978
casé, Allan Bakke, a white candidate who had been rejected twice by U.C. -
) I?avrs Mec‘rcal School, filed suit contending that the school’s ‘special’ admis-
sions program ‘for minorities was a. rigid quota. that excl uded him. on the
basis of his race. . A fractured Court struck down the Davis. program but
"-held that Davis- ‘could still use race as a factor in its admissions decrsxons .
The future of Bakke has obvious importance to state colleges and universi- -

. ties across America: All these schools are directly governed by the Supreme

" Court’s interpretation of the Fourtéenth Amendment.!*: And the’ Court's

interpreétation of the Fourteenth Amendmient may have a staggering, impact

on private colleges and universities as well. 1

" Thus, after Adarand, a huge question remmns ‘What happens to o Bakke?’
Put another way, though Adarand said virtually- nothing about educanon :
" did the Court somehow overrule Bakke sub silentio? '
There are dlfferent ways to'read Adarand. Read one way, the Court

_was insisting on “race neutrality” across the board.” On this view, the

Court was saying that the government could never take race into account, |

- except in narrowly defined remedial- contexts. " At first glance, this readmé
might seem compelling.. The Court' laid down a. harsh test: ’ “LANI racial '
classrﬁcatlons, imposed by whatever federal state, .or local ‘governmental
actor, must be analyzed by a Teviewing court under serict scrutiny. "3 But
other language reveals the Court’s unwxllmgness to demand complete race -
“neurrality. ~ As the Court later said, “strict scrutiny does takeprele\-mt"
differences’ into account”"—an_open rejection of - Tace-neutrality “absclut- B
ism. Further, Adamnd exphcntly rejected the 1 notion that strict scrutinv is

I
;

1<9) Qdarand 115 8 Cr. at 2113, ) '
) egents of the Univ. &f Cal. v Bakke, 438 U.S. 265 320197
: 8) (opinion of Powelt. 1.).
Call[l SoxRe states are’ considering the abolition of all racial preferencc:p ng:x ;)Jm:::w o
¢ i ;m[;:u s Regents have already passed such a ban, though it has not yet been unp!cmct"*'u.
Tel:d g bmmcmd Ayres Jr., Board Delays Ban on Affermative Action, bt Discord Persists, Y.
Moo :131 3111 :Sm :39: r::c :"t24l {noting delay in Regents’ implementation of policy that the Lok ’
mxsszgn shal s umvemw"). re !gwn, sex, color, ethmcn:y or natzonal origin-as a cmcrxon m W
12, Title VI of the 1964 le R h '
ig s Act prohrblts schools | that rec B
;i;s\;mmnatmg on the basis of race. 42 U.S.C. § 20004 (1994).- Becausc,e;‘;:tchif&l {}I!'::ﬁ A ‘i
maved:’r;t:lr;;ieteg in line wnth the Equal Protection Clause, see infra note 54; a reversal of S
race- '
‘ }3 &damnd l??sgwéz d;:eﬁzg programs in pnvate colleg:s that accept federal funds. ’
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smcc in thcory, but fatal in fact s For example the Court noted’ that .
affirmative action may be justified by the * “unhappy persistence of both the -

* practice and the lingering effects of racial discrimination against minority
_groups in this country.”"®" In another key passage, the Court pointedly left
open.the possibility that in applymg strict scrutiny judges could seek to
dlstmgulsh between a race-conscious “No Trespassmg sign and a race-
consciols “welcome mat.”'? * In fact, only tivo Jusaces, Thomas and
Scaha, sounded the theme of absolute color'blmdness #7 (Scalia was aware
. that he was rejecting the race-consciousness of ‘the majority opinion; he
concurred “except insofar as it may be inconsistent with the following: In.
my view, government can never have a compelhng interést’ in discriminat-

ing on the basis of race in order to make up for past racial discrimination -

_in the opposite ditection.”}? -

A different reading of Adarand coutd sn'ess its cofitext: govemment

. ¢ontracts for things like guardrails. The Court was.not making wholesale
social policy in the case; rather, it was interpreting the Fourteenth Amend-
ment in one particular, and partlcularly ‘troubling, setting. On this readlng,
" the differences: between -contracts and. education suggest: that Adarand did
-not change Bakke. First, many government comracts are l'ughly susceptlble
to fraud, since contracts may be awarded: to “minority” firms where minori-
ties' dre’ “owners” on“the books but not-in reality, or are present only as

_ corporate figureheads. By contrast, the opportunities for sham and fraud in
education are constrained by high school guidance counselors and parents,’

- as.well as'by_the university, whnch has four years_to verify an individual

< ‘applicant’s claims about who he is and where he comes from.? n addx— T
~tion, the millions of dollars,that may be at stake in any given contract ¢an.

. be a juicy inducement for corruption of a more general variety. Moreover,
a wxder _range of people benefits from preferences in education than from

i contractmg sec-asides, which are notonous for. helpmg the well off-and the

. - ¢

- -15. ld at 2117 (quotmg Fulh!ove v, Klutzmck 448 US 448 519 (1980) (Marshall 1.
concurring in judgment)).

16. 1d. .
17. M avlil4. N

18, Id. ar 211819 (Scalia, J., concurring in part- and concurxmg in the )udgmen(), id. at-

19 (I'homas. J.. concurring in part and concurring in the judgment).
~ 19, "Id. at 2118 (Scalia, ., concurring in part and concurring in the )udgmcm)

-20. "Admittedly, both schemes pose thorny issues of proof of munority status: How does one '

prove that she is really one-eighth black? Should Aleuts-count? ‘But as we shall see, infra note
131, university admissions committees can be much more nuanced in consideting  whale person,

" and_ her unique background, than can a contracting set- -aside’ pmgram in which’a bureaucrat

, tequires a‘contractor to check a racml box on a form.™

© 43 UCLA Law RvEw 1745 (1996) ©
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well-connected.?"

and then ends. Higher education, by makmg up for educational inequities

_at early stages in lzfe, can be the ramp up to a level playing field—with no
* further afftrmatwe action—for the rest of one’s future” What's more, affir- *

mative action may partially correct the facial skew of whar are, quite liter-.

. ally, educational . grandfather clausés—the admissions * prefetenca some
- schools award alumni offspring.” : . :

.

“ In the end-these differences | may riot be ennrely convincing: -  After all,

Allan Bakke and other whites may still feel victimized by virre of their,

race. But, before agreeing with them, we should stop to ponder the biggest

difference of all. Contractmg set-asides. mean -that “minority firms” win

some projects and “white firms” do-riot; this -can balkanize the races by
encouraging their segregation. ' Education, in contrast, unites people from

dlfferent walks of life. Instead of insular corporations performing various -

discrefé contracts in isolation—the “minority firm™ adds the guardrail after’

the “white firm” lays the asphalt—universities draw diverse people into”
spaces. where they mingle with and learn from each other. Set-asideés can go-
- "to a wholly unintegrated firm and therefote do ot always help bring Amer-
-, - icans together.”. Integrated  education, on the other hand, does not just’
" benefit minorities—it advantages all scudents in a distinctive way, by bring- -
~"ing rich and poor, black and white, urban and rural together to teach and o

. learn from each other as democratic equals. +

Af a far-flung demogratic republicas diverse—and at tunes dwxded—-—as

late’ twentxethvcentury ‘Ametica is to survive and flourish, it must cultivate

some comtrion spaces where citizens from every corer of society can come

together to’léarn how others live, how others think, how others feel. If not -

in pubhc universities, where7 If not in young adulthood when7

v

" 11 See e, Evan Gabr, FOC Preferences: Aﬁirmauve Action'for the Wcahhy, INSIGHT MAG.,

. How .madny” minorities own: ‘construction companies? . :
"Also, coritracts are awarded to people throughout théir adult years and have
" no logical stopping point short of perpetual proportionality in all sectors of -
4the economy.. University educanon, however, - typically occurs ea:ly in life

Feb. 22, 1993, at 1 (describing how Vemon Jordan, Quincy Jones 0.). Simpson, and others may -

-benefit from FCC.preferences).
© 22 UCLA is apparently one such school Scc, eg., Eugenc Volokh Dwmuy. Race as Praxy.
-and Religion as Proxy, 43 UCLA L. REV. 2059, 2068 (1996).

23.  One can argue that contracting set-asides rmght mtegmte minorities into the rmddle
and upper classes; but without more.this “integfation” might occur with minorities and whites

_ living in “separate_but equal” segregated- middle-class neighborhoods, worshipping.in separate

- churches, working in separate jobs, and never coming together in common citizenship. ” Educa-

tiona) dwerslty, done nght, is inherently mtcgratmg See infra text accompanying notes 134-148.
. ~ . R " . .
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o h etly devised admissions program’ mvolvmg :he compe:mve consldera-

PR . . .
. - . L.

B Bake T

Thls v;snon of umvers:ty dlvermty, we subrmt is_ tbe heart and. soul of"v
In that case, “four ]usuces (Brennan Blackmun, Marshall and. .

'Bakke
Whlte) said the Davis plan was. coristitutional.* _Four Justices (Burger,

Rights Act.”

" ro:Part V.C of ]usnce Powell’s opxmon, Wthh in “its entirety reads
follows Lo . . :

In enjoining IDavis] from ever’ considering the raée of any apﬁli" :
. cant, however, :he courts below faxled“to recognize that the State

“ has a substantial ' mterest that legmmately may be served by a-prop-

" tion- of race-and ethmc origin. For thls reason, so .much of the- .
California court’s ;udgmem: as enjoins Hf)avxs] from any. constderanon
" of the race of any applicant must be reversed : -

F,

: In his ‘Foreword to -the  Harvard Law Rewew the year Bakke was
announced ‘Johr-Hart Ely ‘quoted Part V-C and glowed:" “That is the Opin- -

ion of the Court in Bakke. I'll take it.”® But what, exactly, does it mean

to “take” thzs package’ The Court has at times been unclear, .and scholars -

_ have riot been’ entuely forthcoming. Yet, beneath. the confusion lies &

powerful theory—-an argument put forth by theé' swmg vote, Just;ce bems R

Powell. .-

" Rehnquist, Stevens, dnd' -Stewart) said it vnolated Tn:le V1 of the 1964 le o
. And one Justice (Powell} held that the partncular Davns ‘

. scheme--at issue was . unconstltutxonal but. that other affirmative action
plans based on'diversity were not.? . One certainty emerged from the splm— .
tered Court: Five Justices—the Brennan Fotir and Justice Powell——51gned on

. Justice Powell argued that the beneﬁts of integrated educanon accrue

to all students,” and that some affirmative action to. increase diversity was

‘he sald. ’
“Hclearly is a constltutlonally pemussnblc ‘goal for an -institution of }ugher )

‘therefore appropuate “The goal of “a diverse student body,”

educatlon. . ... [l]t"is not Too much to’say that ‘the nation's future depends

“upon leaders tramed through wxde exposure to’ the 1deas and . mores. of

Marshail & Blackmun,; JJ., concurring in the judgment in part "and dissenting in part).
25. Id. at 408 (Stevens, J., concurting in the mdgment in part and dissenting in paxt)
26. Id. at 315-20 (opinion of Powell, ]) .o . ) )
27. . Id at 320 i :

- .28. John H. Ely; The Suprcmc Court, 1977 Tm~—Fo1'cword. On Ducovermg Fundammwl;
- Values 92 HaRv: L. REV. 5, 10 n.33 (1978). )

29, ; BaJ(kc 438 U S. at 323 (appendm w© opmnon of Powell, ] ) .,

. AN
"",4 . . o AU

. 24 Regcnts of r_he ‘Univ. of Cal..v. Bakke, 438 L. S 265 324 (1978) (Brcnnan Whnc, f

x’ was. a rigid set-aside. " : St

e quantltatwe and extracurricular, including their own ‘potential for contribu-

- Bakke’s Fate - 11 s

- - S . . N
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students as dwerse as thts Nation of many peopl&s " Dlversxty was not,
however, :a magical phrase that a university could.incant whenever it foundi N <
itself in trouble. "After all; justlce Powell stded with’ ‘Allan Bakke and B
- struck down the Davis program.. " The Justice wrote that the program 5.
“fatal flaw” was “its disregard of individual rights” because “[i]t tells appli-
- cants.who are not Negro Asian, or Chicano that they are totally excluded - Lo
" from-a specific_ petcentage of the seats in an entenng class";“—-—m short it oo L

o

. - Justice Powell made- three blg pom:s in Bakke. Fxrst dtversnty may | -
. enable an educational affirmative action program to pass constttunonal . Co !
muster becausé- democratic and dialogic-educational benefits accrue to all i
students To the Justice, such racial considerations were appropriate when,
ffor example, blacks would not otherwise be admitted in sufficient numbers
“to bring to their classmates and to each other the variety of points-of view,
backgrounds and experiences of blacks in-the United Staws.”32 Second, a ]
university could not use a. smct quota or ‘a rigid set-aside in an attempt to .
cuhance dwersxty It must :look ‘instead to the whole person. These two -
‘points led Justice Powell to attach an’ append:x to his opuuon that detalled o
the Harvard College Admissions Program The Harvard program did not - -+ 1}
-use quotas, but’ permxtted race to “tip the balance” in some cases bg:cause A -
- “diversity adds an essential ingredient: to the educational process.”” . s
_The Harvard plan also satisfied a ‘third aspect ‘of Justice Powell's’
v:sxon——an interest in. nom-actal diversity. - He believed that the Davis plan
was nconstitutional because “[no- ‘matter how strong their qualifications,

tion to educatxonal diversity, {nonminority students] are never afforded the .
' “chance to compete w1th applicants from the preferred groups for the special
. admissions seats.”* “Earlier in his opinion, Justice Powell had declared it
that “[tlhe dwersnty that furthers;a compelling state interest encompasses a. - - .}
far broader array ‘of qualifications and characteristics of which- racial’ or i
ethnic ongm is but a single though important elemént” and that the Davis
program, “focused- solely ‘on ethnic diversity, would hinder rather than'
further attainment of genuine dwemty "5 In the Harvard plan, by con—

30, !d at 311 13 (opmlon of Powell ] ) (quotmg Keylshxan v. Board of Regents 385 U S .
589, 603 {1967)). o R = ; .
2310 Hdoards, 320, o ’ ) RO : o 4

320 1 at 323 {appendix. to opmlon of Powell J 3 (emphasu adclcd) '
.33, Id ar 322, 323, PR . '
34 Id at 319 (opmxonof?owcll J) : - CU T e ’ L
35. I at 3150 . T I DR T

f
va
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‘trast, “[ ] farm boy from Idaho can brmg somethmg to Hatvard College

. that a Bostonian cannot offer. Similarly, a black student can usually brmg

something that a white person cannot offer.

“educational mission.

"3

Justice Powell’s three arguments.are tightly mtermeshed One reason

-thar a university must not use a ngnd quota is that doing so could lead the’

school to admit unqualified mindrities who would undermine the school’s

exposed to people different from themselves—African Americans who grew ’

‘ up in the inner-city, white farm boys from'Idaho, and every permutation in

~

between. Justice Powell swessed this point ina key footnote quonng the

President of Princeton University: -

[A} grcat deal of learmng occurs informally. It occurs through inter-- -

,acnons .among studcnts of both sexes; of different races, religions, . .

and backgrounds; who come from cities and rural areas, from various
" states and countries; who have 2 wide’ variery of interests, ralents,
iand ‘perspectives; and who are, able, dxrectly or indirectly, to leamn
‘from their ‘differences -and to stimulate one another to.reexaming
even their most deeply held assumptlons about themselvc:s and theif

wc:rld38 L P s

- "Did the four ]usuces who went along wzth Iusnce Powell’s Part V C in

- Bakke also embrace the diversity theory in whxch that Part was nested’
Thetr opinion contained the follcwmg : . . .
 [Tihe cem:ral meanmg of today’s opmxons [15 that] Govemment may
take race into acccunt vhen it acts not to demean or msult any’
e tacnal group, but 0 remedy dxsadvantages . :

o Smce we conclude’ that the affirmative, admxssxons pmgram at -
. the Davns Medlcal School is consmunonal we would reverse. the

©36 Idoat 316 (quotmg i at 323 (appmdtx o opmton of Powell J B

©37. In Powell's words:
Thefileof 2 particular black apphcam may t bc exammed for hxs potential conmbunon to -
dwcrsm' without the factor of race being decisive when compared, for cxample, with that
of an applicant identified as an Italian-American if the latter is thought to exhibit quali-
ties more likely to promote beneficial educatmnalplurahsm. Such qualities could include
excéptional personal” talents, unique work or service experience, leadership ‘potential,
-maturity, demonstrated compassion, a history of overcoming disadvantage, ability to,
communicate with the poor, or ot.her quahﬁcauom deemed. appmpnate .

Id. at 317.
38, Id. at 312 13 n.48’ (alterauon in cmgmal)

|43UCLA Law ReVIEW 1745 (1996)

. Racial quotas could also hamper the umversnry s
‘ability to admit nonracxally diverse students.” And one reason that nonra--

w .
cial. diversity was so important, was to ensure that all students would be rated by the lingering effects of past discrimination.

Bakke's Fate<, T g - u . _'17.5’3

1udgmem: below in all respects [Mr. ]usnce Powell] agrees tha[ some RN
-uses of race.in university admissions are perrmssxble and, therefore.' o
he joins with us to.maké five votes reversing the judgment below - .
insofar as it prohibits the University from estabhshmg race-conscious - h
. -programs in the furure.® - - - . R s
They then dropped this footnote: “We also agree w:th Uustice Powell} that
a plan like the ‘Harvard’ plan is constitutional under 6ur approach, at least
so long as the use of race to achieve an integrated student body is necessi- -

40

- There are. two ways to read all this. - The first is that this * approach S

) permits Harvard-style affirmative sction only “so long as” it remedies the

effects of past discrimination. ~ The four Justices ‘articulated a test that
stressed remedies for past dlscmmnatlon “and then explamed ‘how the

_Davis.plan met this tese.®

=" Bur, if anythmg, the Brennan Four 5. ‘test: was more perrmsswe "than

_Powell’s. The Brennan Four said more than their, Harvard footnote. - They

spoke the language of -diversity as well, -arguing that’ the Dav;s program
“does not, for example, establish an-exclusive preserve for minority students

apart from and. exclusive of whites, Rather, its purpose is to overcome the

effects of segregation’ by bringing the races togethei' ™3 This language, com-

“ bined with the caveat “at least” in their Harvard footnote; supports the

diversity . argument; the Brennan Four a:gued thar affirmative-action in .

xeducanon “bring[s] the races together into “an mtegrated student’ body” .
“and that this feature justified even the rigid Davis program.® As the most - -

recent Foreword to the Harvaid Law Review, written by Charles Fried,

_suggests, “it may not be wrong to say that the difference between Powell d

Y

039, Idoat 324—26 (Brennan, \Vlmc. Marshall & Blackmun, J]., concurrmg in‘the pudgmem
in part and dxs.sentmg in part) (citation omitted). This statement was attacked by the Stevens .

- Four, who argued that “only a majority can speak for the Court or determine what is the ‘cental

meaning’ of any judgment of the Court,” Id. at 408 n.1 (Stevcns cor
part and dissenting in pare). J ncumng o fudgment 1n
40. Id. at 326 n.1 (Brennan, White,’ Marshall, & Blacl'.mun, I} concurrmg in the judgmmt

in part zmd dlssentmg in part) (citation omitted).

" Id. at 369 (arguing that the “government may 3dopt race-conscious programs | if the -
purposc of such programs is to remove the disparate racial imipact-its actions might otherwise

- have’ and if there is reason to. believe that the disparate, impact is itself the product of past dis- .

crimination, whether its own or that of society at large™.
42, Id ar 371-73 (lookmg w low perccntage of “Negro physncnans in 1970 and I9th'

_ Century penal sanctions for educdting slaves). .

43.. Id. at 374 (emphasis added).
f - 44: These four Justices did not think that the plus/quota dwtmctmn mattered, stating that,
ar “purposes of consntutmnal ad;udxcatxon there is no difference between the two appxoaches »

LW at 378,

3

N
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" texts where diversity served.to limit the admission of ‘such minorities.= -
Also, ‘the “at least” language may have hinted ac temporal limits-on .-

. remain. The Supreme Court that decides the future of Bakke in the late -

* 43'UCLA Law REVIEW 1745 (1996)

BN

. ¥ S . i B . \ “ N '
and Brenrian in Bakke was one of degree .. . . _ The Brennan Four’s

‘hesitation about diversity, insofar. as it existe
worry that the theory could be used to exclddc_' “oyertepresemcd”_»but ~h§s—
rorically victimized minorities {caps on Jews or Asians, for example)-and to.
make -cleaf” that the Court’s standard could be applied differently in con-

divérsity-based affirmative action: As: university affirmative action achieves

its lorigirun effect of healing racial séparation, division, discrimination, and -
" inequality in American society, ) ' and—
like eye color or blood type—will cease to be significant’ for university

race will gr:adually' bec_ome-irfelév'ant, and-

* admissions, - o - ST
© ' Deés the diversity vision still dwell in an

Justices?” No member.of the original Bakke Five sits on the Court today,
" ‘and of the four dissenters, only Chief Justice Rehnquist and- Justice Stevens

7 1990s.will look very different from the one that decided the original case in

B

the late 1970s. We thus must try to_understand what the Justices have said |

_ -about affirmative action since 1978, and-whether their decisions cast dgubt_
onthe Bakke principle. T do this, we shall parse_fnore recent cases by-
" Jooking at the Justices individually, with a heavy emphiasis on Justice

* O'Connor, who, we believe, ‘may well hold tl{g fate . of Bakke in E\er'

-hands.®

(oL 41, 4T6US. 267 (1986). -

“Our survey of.the post-Bakke affirmative action.cases will demonstrate

- an important distinction between contracts .and schools.. We want to per-

* suade readers. that a wall between these two domains exists, and that this
wall—at the base of Bakke—has not collapsed under the weight of the vari-

ous post-Bakke contracting cases. -

- C. Wygant

e

V_‘Ve“stahxc. with ngénz.‘d_. Jackson Board of Education,' a 1986 cade in

the hearts and minds ‘of fhe“

>

d, miay have stemmed froma =

N

-5

which the Court exainined a-school board's policy of -retaining ‘minority

teachers -ovér nonminority ‘teachers in layoff decisions. -Justice- Powell, -

45 CHarles Fried, The Supreme Court, 1994 Term—Foreword: Revolutions?, 109 HARY. L.
7 Rev. 13, 48 (1995). ’ : .

- 46, Cf. Susan R, Estrich & Kathleen M Sullivan, Abortion Pah':ics:;\xfriting for an Audliﬂée .
of One, 138 U, Pa, L. REV. 119, 122-23 (1989} {noting that, in 1989, }ust‘ige O’Connor held the

“faté of Roe v. Wade, 410 U.S. 113 (1973}, in her hands). -

h Bakké’S Fate- - " : - - h - N .

\ writing for a plurality, held that the plan Viclateci the Equal P'r'otection{

" Clause and"th'a't the role-model theory -used to justify the-plan—based on
the notion .that minority students needed. minority teachers as role

-. "~ models—"had no logical stopping point.”® Unlike the educational diver- -

sity ‘theory, 'rblgfmodé;lling could apply in vi:mially every sector_of life and
‘;he economy, and seemed premised on segregationist rather than ‘integra-
‘tionist ideology: “Carried to its logical extremie, the idea thar-black students

’ ~ are better off with black teachers could lead to the very system the Court.

rejected in Brown v. Board of Education.”® - .~ )

. Thus,Justice Powell's repudiation of the role-model theory in no way -
. signalled a retreat from Bakke. "As Justice O’Connar noted in her separate

. conéurrence, “[tlhe goal of providing ‘role models’ discussed by the courts

. In the context of public education, it is quite obvious that a

below"should not be confused with the very different géal of promoting

racial diversity among the faculty.”* Both here and elsewhere in her con-
_ currence, Justice O'Connor may have tipped her hand about Bakke.  Earlier
- in her opinion; she stated—citing to Justice Powell’s opinion.in Bakke—that
“a state interest in the promotion of racial diversity has been found suffi- - .-

“ciently ‘compelling,’ at least in the context of higher education, to support

- - the use of racial considerations in furthering that interest.”! She never-

.theless sided with the white plaintiffs because. the s¢hool had not relied- in

the courts. below ori the “very different” and possibly-winning rationale of

- promoting diversity.” Do, . : -
. Justice' Stevens ‘also ‘played the diversity card in his dissent. He
-argued: R ’ : ) 3

Ny ;
. f

>
'

“échool board may reasonably conclude that an-integrated faculey will -

- be ablé to provide benefits to the student body that could riot be
N prov?ded by an all-white, q\r neatly all-whice, faculty. For one of the .

most important lessons -that the American public schools teach/is . - -

that the diveise ethnic, cultural, and national backgrounds that have -
S .o .. . . 1 .

;.

48, Id ac 2;?5_(pluralitfop‘inion). Powell also found it significane -that the policy concerned
layoffs. Id: at 283 (“While hiring goals impose a diffuse burden, often foreclosing only one of
several dpportunities, layoffs impose the entire burden of achieving racial equality on particiilar

- individuals, often resulting ini serious disruption of their lives.” footnotes omitted)).

49, 1d. ac 267. - o
_ 50. Id."at 288 n.* (O'Connor, J., concurring in part and concutring in the judgment). -

{opinion of Powell, J.}). : .

51. Id. at 288 n.* (“Because this latter goal was not urged as such in support of the layoff. - -
provision beforé-the Districe Court and the Court of Appeals, however, I'do not believe it neces-. .

sary 1o discuss the magnitude of that interest or irs"applicability in this case,”,

“. “‘ ) e L v‘\“

~1755

5T. . Id. at286 (citing Regents of the Univ. of Cal. v. Bakke, 438 U.S: 265, 311-15 (1978) \
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) *»a:’*.u differences among ‘the human beings that inhabit our land.

=e thing for a white’ child o be taught by a white teacher that

. R iske. beauty, is only “skin deep™; it {5 far-more convincing to
- axpmance zhat truth on a day-to-day basis durmg the routine, on?

Richmond City Council was favoring blacks and other minority busi-
‘nesses—and: found that the program was not “narrowly tailored to remedy ..
the effects of prior discrimination.”® While she quoted different parts of
Justice Powell’s Bakke opinion,” diversity was never an issue in the case.

i ’ ! ‘ ' o
P75, e T 43UCLA Law ReVIEW 1745 (1996) Bakke's Fate - - - . " . 1757
Sam aueht together in our, famous meitmg -pot” do not ldentlfy G E Protectlon Clause 56 She suggested that “perhaps the leY s PUYPOSC was o -7 '3
S - -not, in fact,. to remedy past discrimination”—the - majonty»black N
. 12
i

Mgy oo

s ey
s

wore
o the } 5tudent body, that “white chtld[ren] ” learn-from dzversxty
via ™ ay" mtermmglmg with’ others in an “ongoing learning’ pro- "

at American schools serve a’vital function when they bring

ze Kennedy, and the nuanccd world of Jusncc O'Connor, by
the 1989~ contracting case,” City of Richmond 'v. J.A. Croson

:n, ‘which reserved thirry p‘ér’cent of the city's contracts for

iets in a city jail. . Writing for the Court, Justice ‘O'Connor |
* =2t scruting and found that the city set- asxde vmlated the Equal

o

(Stevens, |., dwscncmg) (foomote omimed). - . - )
<ast, Justice Srevens s-opinions duririg che 1970s were constdezably more hostile
es. In Bakke, he argued that the Davis program violated Tide VI of the 1964
In the wake of Bakke, however; the law is sertled: In public schools, Title V1

e toddy, we must examine his approach to che. Fourteenth Amendment. Soon
t2 suthored a h;ghly influential dissenc in Fullilove v, Klucnick, 448 U.S. 448, 532"

T2 0 Connor's Adarand opinion repcatedly cited 3u5(xce Stevens's Fullilove dl.ssent

sliry smon .
Justice Stevens | has been the most forceml advocate on the Court for f non-

-~mitive action measures. -He has consistently argued thar affirmative action

s69(1989) . SR
X ‘

H
R i

<sion thus sheds no light on n his thinking. We begm to underr '

ssom, the Justices reviewed the constitutionality of Richmond’ s

=ried busxnesses, at issue was a plumbing contract to install uri-

wac the Fourteenth Amendment protects. Therefore, o understand bow Justice -

2 . _Jissenting), a dissent that bécame the basis for- the Court’s holding in,

‘much sense when it promotes an interest in creating 2 more inclusive and RN
sov-for today and the future, as when it serves an interest in remedymg past .

seis 13 Uune 28, 1995), :e}mntedm Daily Lab. Rep. (B\A} No. 125, at D-33 (]une '

Justice Stevens 'largely concurred, but went out of his way to suggest
that Croson contracts- could be dxsunguxshed from Bakke beneﬁts

- [S}ome Tace-based pohcy dcc:smns may serve a lcgmmatc pubhc'_
. purpose I agree, of course, that race is so seldom relevant to legisla-
oo ,nve decisions on how best to foster the public good that legitimate
- 'Jusnflcanons for racc'based legislation will usually not be available. y
« 7 Butunlike the Court, ] would not totally discount thé legmmacy of 1'
" race-based decisions that may produce. tangible and fully justified
- future benefits. _See- n.2, infra; see also-Justice Powell’s discussion’i in RN
- University "of Cahfomna Regents v Bakke 438 US 265, 311 19
BRRER (C11 R .
Stevens- continued by emphastzmg the dxfference bemeen the contractmg
“and education contexts, stating that “the city makes no. claim that" the
public-interest in the efficient performance of its constriction contracts will -
-be: served” by the preference and- that “[this case is- therefore cempletely
unlike Wygant, in which 'l thought it quite obvious that the school board”
had reasonably concluded that an_integrated faculty could provide educa'
-tional benefits to the entire student body that: ¢ould not be provided by.an
all-white, -or nearly - all-white, faculty "¢ - (Then-Judge Ruth: ‘Bader -
Gmsburg, while on the D.C: Circuit, explicitly endorsed ]ustxce Stevens’
Croson concurrence and argued “that remedy for. past wrong is not .the
exclusive basis upon which racial classifications may be justified.”)® Y
Justice Kennedy also concurred, eloquently soundmg the theme of race
neutrahty—a theme that ]usnce Scalia amplified'in hm own separate Croson

56 Akhough the pomon of hcr opinion announcing a.strice scmtmy test was® techmcally
only a plurality opinion representing four votes, id. at 493-96, Justice Scalia's concurrence added,’
in effect, a fifth vote for (at least) strict scrutiny of state-initiated afflrmanve acrion, id. at 520—28

(Scalm J.. concurring in the judgment), . ; -
57.. Id: at 506 e Co
*58. *Id. at 508, oo '

59. "Id. at 493-94, 497, 506. - :
60, Id-at 510 n.l {Stévens, ., concurting in pan and concumng in the )udgment)
61. Id. at 512 {emphasis added). .
62.. O'Donnell Consu' Co. v. sttr:cr of Columbla. 963 Fad 420 429 (DC Cu 1992)
(Glnsburg. 1., concurnng)
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" Powers v. Ohio, 499 1.5, 400, 410 (1991) (opinion of Kennedy, J., for the Coutt).
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.

concurrence. & In Justice Kennedy's soaring-words: “The moral impera-

‘tive of racial ‘reutrality is the driving force of the Equal Protection . .
: Clause " n general, we take Jusnce Kennedy's heartfelt vision here as a
sign of his strong reluctanceé to accept diversity as a Jusuﬁcanon for taking

race into account. He has not directly confronted the issue, but his paa—
sionate writings oh race suggest that he is uncomfortab €. wxrh the notion

‘that government action should ever hinge on ‘a person's race.” -Yet per- -
-+ haps he may be persuaded by the many differences between' the, Harvard
" and Richmond plans; and it remains to be seen what will happen when his -
race neutrality 1mpulse confronts his strong afﬁmry for precedent and his .
~ :willingness to-examine thorny race issues on a case-by»case basis. Indeed,

" in-Croson itself, Justice Kerinedy carefully trimmed hxs sails to take account
of past. precedent: “[Gliven that a rule of automatic invalidity for racial -
_preferences in almost every case. would be a stgmfrcant break with our pre-
cedems that require a case»by—case test, I am not convmced we need adopt

it'at th!s point. e - : ‘ S

)
63, Croson, 488 U. S at 520 (Scaha I concuxrmg in thc ;udgmem) -
64. Id ac 518 (Kennedv,} concurring in part and concurxmg in the judgment).-
65, For example, in one of the important votmg rights cases decided last year, Miller v.

" Johnson, Justice Kennedy began his opinion by quoting Jusrice Powell’s’ exhortation: “Racial and
_ethnic dlsrmcncms of any sort are inherently'suspect and thus call for the most exacting judicial -
examination.’” 115 8. Cr. 2475, 2481 (1995) {quotirig Regents of the Univ. of Cal. v. Bakke,

438 LS. 265, 291 (1978) {opinion of Powell, J.)). This principle; Kennedy argued, “obtains with

- equal force regardless of the ‘race of those burdened or benéfited by, 2 particular classification.’

Id. (quoting Croson, 488 U.S. at 494). This, once again, is the theme of race neut:ralnty See also
= . ltis suggested that no particular stigma or dishonor results if 2 prosecutor uses the :
raw fact of skin ¢olor to determing the objectivity or qualifications of a juror. We do not

.~ believe a victim- of the classification would endorse this view; the assumption r_hat no

stigma or dishonor artaches contravenes. accepted -equal” protection prmuples Race
tannot be a proxy for determining juror bias or competence. -

"“Hd.; ¢f. Edmonson v: Leeswlle Concrete ! Co 500U.80 614 (1991) (opmxcn cf Kennedy, J., for the -

C'.ourt)
{Dliscrimination on thie basis of race in selecting a jury in a cml proceedmg harms- rhe

- excluded juror no less than discrimination in'a criminal trial. In either case, race is the
sole reason -for dénying the excluded vemreperson the’ honor and prwxlege of pamcr»
pating in our system of justice. R e

Id. (ciration omitted). - .

66. Croson. 488 U.S. at 519 (Ken.nedy, J,, concurring - in’ part and concurrifig iq the

judgment).

",_Bakké’s;z:a;e_‘ S (L

.E MetroBroadca.stmg ’,.:'- . V

— N

" We tum next to Metro* Bmadcamng, Inc. v. FCC8 where the- 1990

Court examined the constitutionality of two pohcres adopted by the Federal -
Communications Commission. In one policy, the FCC gave preferences to

minority-owned firms when it reviewed license apphcatlons for new radio or g
<. TV stations: In the othet; the.“dlstress sale” program, a radio or TV sta-

tion-whose license qualifications had come into question could transfér that
license to another entity beforé the FCC resolved the matter, if and only if -

‘the transferee was a minority enterprise. The pollmes tried to blur the'line -
_ between educational drvers:ty and contracting; the FCC, relymg on Bakke, -

claimed that the broadcast preferences were designed to ensure divefsity in -

programming.
* In upholding the FCC pollcres, Justice Brennans opinion for- the

. Court made two crucial moves. First,.it argued that courts should defer to-
- Congress because ‘of Sectron 5 of the Fourteenth. Amendment -and - other
“considerations.® Second, it found that Congresss broadcast policy was-
justified because racial preferences enhanced broadcast diversity. In elabo-
- rating the second argument, Justice Brennan tried to plant himself squarely

on the shoulders of ]ustxce Powell: : :

B Agamst this background, we conclude that the interest in enhan .
‘cing broadcast diversity is, at the very least, an 1mportant govern— o
" mental | objective and. is therefore - a sufficient . basis for. the,
’Cormmssron s minority ownershxp policies. Justasa “dwerse srudent
body” contrtbutmg to a “‘robust exchange of ideas'” is a “constitu- .
7 vionally ! perrmssrble goal" on which- a race-conscious - university _
) admissioris, program may be predicated, Regents of University of

“California v, Bakke, 438-1.S. 265, 311-313 (1978) (opinion of .- - .

Powell, 1), the diversity of views arid information on the airwaves .
-serves important First Amendment values. Cf. Wygant_v. ]ackscm

Board of Educarion, 476 U.S. 261, 314-315 (1986) ((Stevens}, J., = ..~

: dlssennng) The beneﬁts of such dxversm/ are not limited to the'

670 497U.S. 54? (1990) )
68.. Id at 563 .

pt 7t

e L S S
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" members of mmomy groups who gain acc&ss to the’ broadcastmg'
V'mdustry by virtue of the ownership policies; rarher’ the bencﬂts
redound to all members of the viewing and listening. audience. As .
:‘Congress found, “the Amencan publtc will benefit by, havmg access
) ‘ toa wtdcr dwersny of information sources. ne? Lo ,
Jusnce Stevens, concurring, found that the* publlc interest in broad-

" Cast’ diversity—like the’ intéfest in an integrated pohce force, -diversity in

_the judgment_in Regents of Unwersny of Caleomza v. Bakke 438 U.S. 265,
311-191978)."

- But the majority’s use- of Bakke dld not. go unchallenged—]ustlce .

OConnor flanked by Chief Justice Rehnqulst and justices Scalia and
- Kennedy, dlssented % Her: opmnon may be read to mean _more, but it is at
least ‘an attack*on the FCC's attempt to strctch Bakke .to cover the broad:”
casting spheré. .Early on, she stated that “the Conistitution provides that
-"the Government may not allocate benefits and butdens among mdxvxduals

“based oni the assumption that race or ‘ethnicity determines how. they act or’™
" “think.”® Such classifications ‘endorse race-based reasoning and the con-,

~ception “of a Nation divided into racial ‘blocs, thus contributing to.anh ésca-

- lation of racial hostility and conﬂxct Y14 And she went on to attack the

interest in diversity: ) : . )
The interest in mcreasmg the d1vers1ty of broadcast vxewpomts is;
clearly not a compelling mterest It is simply too amorphous, too . -
insubstantial, and to0 unrelated to any legitimate basis for employing
racial classifications. . . . We have recognized that' racial classnflca—‘
tions are s0 harmful that “lu]nless they are smctly reserved for reme-
* dial settmgs. they- ~may in fact proniote notions of racxal inferiority -

"~ and lead toa polmcs of racial hosnlxty'r

the composition of a public school“faculty or diversity in the student body
- of a professional. school—is in my view uriquestionably legitimate."™ He .
" then dropped a footnote: here: “See Justice Powell's-opinion announcing

. 69, Id a 567-68 (foomote omitced) (citation omud}
70. Id. at 601-02 (Stevens,, J concurfing) (foomotes ommed)

© 71 «1d. at 602 n.6. - . o
72, M. ar 602 (O Connor.] dnssentmg} - e
73. W
74 ld at 603 (cmng Cxt'y of Richmond v. ] A, Cmmn Co., 488 U S 469 493—94 {1989))

i . - - B

. We determmed [in Croson] that a generahzed assertion’ of
past dlscnmmatxon “has no logical stopping point’ and would sup»
port unconstramed uses of race classifications. .15 : .

these strong words doom Bakke. . But, read closely, we believe that Justice

O’Connot’s, words can” be confmed 1o the contracting sphere and the '

"dwersu:y of broadcast viewpoints.”

- After all, Justice O’Connor’ both began and ended her dlssem by‘
: appealmg to precedent. - Her first paragraph claimed that Brennan's defer-

_ential approach “finds no support in our cases”™ -and her last substantwe

sentence’ exconated the mayontys “break with our precedents,””

Nowhere in her opinion 'did Justice O’Connor repudiate Bakke—she only
‘repudlated an extension of Bakke beyond the education context. Indeed, in
- the course of explaining why Bakke cut against the FCC, she thrice exph—

citly cited with approval Jistice' Powell’s Bakke opinion.”™ What's miore,

- she never disavowed- what she said in Wygant, and we should not lightly

assume that her later. Metro Broadcasnng dlssent took back her “earlier state-

> ment sub silentio, In fact, she had gone out of her way in. Croson to dite

 Powell’s opinion in Bakke, and some of her most powerful language in’
" Metro Broadcasting—about “racial hostlllty often engendered ‘by non-- |
- remedial -affirmative action—canie from the exact passage of her earller

Croson opinion where she cited Powell.” -

Indeed, _Justice O'Connor’s opinion hxghhghted ﬁve troublesome

- features of affirmative action in the contracting case before her, and these

five do not apply" straightforwardly to all educational diversity programs.

First, as noted above; she argued that the FCC's theory lacked a logical -
stopping point and seemed ' push hard toward strict racial proportional ",
,representatnon in broadcastmg and elsewhcte & Second she pointed out

"

- 75, - ld-at 612-13 (first al:eranon m ongmal) (quo:mg Cmson, 488 U, S at 493 498):
76. 14 at 603. See alsorher statement that “modern’ equal protection doctrine has recog-

_ nized only” the remedial interest as compelling, id. at 612, a statement that can be read at face )
value as merely descnbmg past precedent. |

7. a6l . T oo
. 18, <ld-at 619, 621, 625. :
. 79. Croson, 488 U:S. at 493-94 (citing Regam:s of. the Univ. of Cal v. Bakke,’ 438 u.s.

: 265 298 {1978) {opinion of Powell, J.)). .
*80.. On stopping points in "education, see supm text accompanymg note ZZ and infra text- -

accompanymg notes 142-145.

Bakke's Fate T 1) B

Now r.hese are strong words about’ dwersxty And some may think that' h
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".x[ FCC licenses ‘are “exc'ebtionally"valqable,‘ptoperty” and that “given
ihe sn’n{s at stake, :applicants have every incéntive to structure Fheir owner-
ir arrangements -to-prevail in the comparative process”'—perhaps creat-
. :he possibility of sham and <:<:n-ru{>v:§orj;.32 Th:s concern was Flabor’ated'
3 separate dissent by Justice Kennedy, who argued that ‘tbe‘»F(.:C pro-
. “often are perceived as targers for éxploitatiori by opportunists who
~siszv of minority inclusion™®  Justice Kennedy added a pointed footnote
I 2. noting that the beneficiary of the FCC policy in'the case at hand was

1 c>mpany with'a capitalization of $24 million with only one“mir\.\ority

. .avéstor who had contributed a paltry $210% e

Third, Justice ©'Connor emphasized that diversity of ownership may
~%: anilate into diversity of programming.. Explicitly invoking Justice
aell's opinion in Bakke, she- argued  tha 1] <
—ammiing so that station owners tend to-have only limited control over

= ~wner's racial identity often has little to do with the cutput é!}é con:
- of the bioadcast has been powerfully confirmed by the recent experi-
< of the Fox Television network—owned by a white, with programming

‘has attracted largé” black audiénces)®. - Fourth, Justice O'Connor .

2 . . . e ‘ et
: the FCC licensing schéme problematic because it operated by “ideni-
- T R TR N . ¥ i .
- what constitutes a ‘Black viewpoint,” an ‘Asian viewpoint,” an. Argb :

Ysn Maro B?oa&cas:ing,‘49.7 U.S. "t 630 {O’'Connor, J., dis’s{gnting). ) -
= By contrast, affirmative action in education operates on individuals, not corporations,
s ot typically involve vast sums of money in. any given'case. See supra text acchpanyf
2s J0-21. o Lo ’ . - . L .
~\fetro Broadcasting, 497 U.8. ‘ax 636 (Kennedy, ]., dissenting). . : :
 ar 636 n.3. Elsewhere in- his dissent, which was joined by Justice Scalia but— .

y v—not by Jus\tic,e”O'Cénndr.vJusticc Kennedy sounded stmong themes of race neutral-
:e... This is itself, perhaps, revéaling of a subtle difference of approach’ on ti-\'Ls q\_xestion
tustices Kennedy.and O'Connor—a difference that'may also be mamfest. in Miller v.
115 S. Cr. 2475 (1995)." Campare supra note 65 with infra text accompanying note 109.
her key footnote in his-Merro- Broadeasting dissent, Justice Kennedy voiced concern ’
ing which minorities count and who counts as a minority—what we have called the

phat
34 _explanation of how the Harvard plan, sensitively administered, helps allay these
i I. E .- S )
ea;tttfg‘ll;uzg’(l}imor; I, disséntiné)-(“ﬂis strong link berween race antd behgvxoxj,‘
- when mediated by market forces, is. the assumption that Justice Powell rejected in his
.of health care service in Bakke.”). By contrast, ah individual student has more control:
v --ontent” of the views he expresses in classes, cafetegias, dormitories, etc. ] :
i:. We thank Jim Chen for this remindef. - . -

oy

-that powerful market forces -shape ™~

“ne sitimate form and content of their broadcasts.® (Her observation that .

_:g id. at 631-32 (comparing majority opinion o -Pleséy v. Ferguson, 163 U.S. 537

4 “Oktoroon” problems. See 497 U.S. at 633 n.1 (Kennedy, ].. dissenting); supranote * ~ °

o1

raex 2o take advantage of monetary rewards without advancing the stated .~

Bakke's Fe <0 . . 1763

‘e

_viewpoint,’ and so on; détérniining which viewpoints.are underrepresented;
" and then using that determination to mandate particular programming.”’ .,
< All"of this suggests that Justice O'Connor in Metro Broadcasting did

not repudiate Justice O'Connor in Wygant. And to these four reasons can
be ‘added. a fifth—the Harvard plan. Justice O'Connor reserved her most °
powerful language. for an attack on the FCC's “racial classifications.” Her -
language must be undefstood in view of what she meant by that phrase. To |
us, thesé words:reference her earlier excoriation of the FCC policies as a
“direct]] equatfion of] race with belief and behavior, for they establish race
as a necessary and- sufficient condition [for] securing the preference.”®

The key words here are “equation” and “sufficient”; the Justice was taking

issue with the crude view that race is by itsélf—without ever looking at the

" ~whole person—enough to presumhe ‘that one has a certain set of beliefs.

Government may not presume that race determines how a person thinks or.

. acts; but "perhaps this is different from saying that government. may not
", conclude that race may influence-ho a person thinks and that government
must be utterly blind to race when looking at an applicant as a whole per-.

son.¥® The kind of wooden “racial classification” -at -issue. in “Metro

87.  Metro Broadcasting, 497 U.S. at 615 (O’Connor, J., dissenting). “This concern closely
connects to a fifth; which we discuss in detail infra text accompanying notes 88-110. By con-

- trast,.a proper Harvard:style education plan does not assume that there is; say, only one way to be
black. Cf. Jim Chen, Diversity and Damnation, 43 UCLA L. Rev.. 1839 (1996). A follower of

* * Thomas Sowell or Linda Chavez or George Will is.no less authentically black than an adherent

of Jesse Jackson. Justice Powell's Bakke Appendix puintedly quoted Harvard's recognition of the
impoitance of intra- as well as inter-racial diversicty: o . .
.; The Adrmissions Committee, withonly a few places left to {ill. might find itself forced to . -

" - choose between A, the child of a successful black physician in an academic community .

. with promise of superior academic performance, and B; 4 black who grew up in an inner-

. ciry ghetto of semi-literate parengs.whose academic achiev was lower but who had
demonstrated energy and leadership as well as an apparently abiding interest in black -
power. If a good number of black students much like A but few like B had already been

_ ‘admitted, the Committee might prefer B; and vice versa, T
Regents-of the Univ. of Cal. v. Bakke, 438 U.S. 265, 324 (1978) (appendix to the opinion of

. - Powell, ). - :

- . 88, Merro Broadcasting, 497 U.S. at 618 (O'Connor, ]., dissenting) {emphasis added); see'also ..
id. at 615 {condemning “generalizations impermissibly equating race with thoughts and behavior”
(emphasis added)); id. ar 629 (similarly condemning the "equaticjm of race with behavior and
thoughts” {(emphasis added)). o o K :

89. See also id-at 618 (attacking notion that ‘4 particular and distinct viewpoint inkeres in
certain racial groups” and that “race or ethinicity alone” guarantees diversity (emphasis added)); id.
at 618-19 (noting.that FCC assumes a “particularly strong corrélation of race and behavior” and
condemning this d “serong link between race and behavior™; id. ar 619-20 (atracking the

majarity’s willingness to uphold “equation of race with distinct views” because the “racial general- .. ¢

" ization inevitably does not apply to certain individuals” (emphasis added)).
. .. - ) - N . K . -



http:broadcasts.55

,r.‘»‘

“:Bakke‘is Fate ) - . - o o '1765

1764+ .~ 43.UCLA Law REVIEW 1745 (1996) ’ -
ST el TS < _ applicant will bring diversity to a umversnty than it is tw tell whether a
. Br ooy > Connor felt, “may create considerable tension with ‘the . contractor will somehow “diversify” things. Put “another way, Iustlce
Nartior : ===+ s~arad commitment to evaluatmg individuals upon . their . O'Connor in Metro Broadcasting was troubled by “[tlhe ill fit of means to
mdztm.._ - "% indeed, in the very first sentence of her dissent, Justice . ends” in the FCC program. % In pamcular, she felt that the FCC’s pohcy

v set the stage: (At the heart of the Constitution’s - O F . "was “overinclusive” because ‘{m]any members of a paxtzcular racial or eth’
crotection lies the simple command that the Govern- ~ - *_nic group will have no interest in advancing the views the FCC believes to
zens as individuals, not as s:mply components of a racial, be Lmderrepresented » and- that the policy was “underinclusive” ‘because

- % mational class.” . R “liJt awards no preference to disfavored individuals who may be particlarly-
;. Justice O’ Connor’s analysxs is quite sxmalar to ]usnce DB well versed in and committed to presenting those views.”” Both.under-
3d1d<£ When thﬁ gOVemmem 100k5 SOMN at race and - «E . inclusiveness and- overinclusiveness were, of. course, factors that drove

Justice Powell 1o strike down the group-oriented Davis plan and to support
“the individual-focused Harvard one.” In short, we . beheve that- Justice.

Zesion one occasmn she- cites Justice Powell's opinion in -
. O’'Connor’s language -attacked a program' in which race was Wldely equa-

a:mg proposition: “[R]ace—conscxous measures might be -
= diversity only if race were one of many aspects of back- k. ted—categorically—with viewpoint, and sufficient, by itself, to win-massive -
G «considered relevant to’ achlevmg a diverse_ student - | . government largésse.® Thus; her language may be mapposnte to Harvard i
¢, this favorable citation can.be construed’ narrowly—lt 4 " plan diversity in education.. )
:j::l statement, and even then perhaps only an argument. " E- " -.  This distinction.can explain why, in Wygant ]ustlce O Connor stated .
~anut it tracks much of Justice O’ Connor's own language. © - . that “a state interest in the promonon of racial diversity has been found
»t exarnple, she writes that ‘if the FCC 'believes that” . E - _sufficiently ‘compelling,’ at least in the context:of hxgher education,” to
virtue of their unique experiences will contribute - as. - -~ support the use of racial considerations. in furthering that interest.”” ‘To
© owner: 1 mors Sverse broadcastmg, the FCC could simply favor applicants - -~ E*" - " Justice O'Connor as well as Justice Powell, ‘the diversity rationale may not
: whose camoir sackground indicates that they will add to the diversieyof . F 7 be enough to uphold quotas.and rigid set-asndes, but it may be enough to
- +hani rely solely upon suspect classnﬁcanons o T R uphold the use of race as-a “consideradon” or “plus” in admxssxons
. Justice OConnors .opinion supports. the need fora - f > - Justice O'Connor has pumued similar distinictions between classifica-

"' . tions and considerations in other cases. In the 1987 Title VII casé; Johnson
. v. Transportation Agency, 0 for example. ‘she approved an affirmative

action plan in which gender was used only as a “plus’ factor.”®' She
- noted that lf an- afflrmatwe actlon program e automaucally and blxndly

"‘proach to education.” A college application allows
22 =0 look at the views and ‘attitudes of a whole pérson in
334 candiot and the FCC did not. After an admissions
=re personal application file, with a personal statement,
=d the like, it is much easier- to tell whether a gwen

~

96 Me:ro Broadcasnng. 497 U.S. 621 (O Cbnnor I dxssentmg) . .

T 97 Idoaé2l. . - - A
. 98- Jusuce Brennan wied to portray the FOC policies as akin to the Harvard plan, with race

J - as a mere “*plus’ to be weighed together with all other relevant factors.” 1. at 557 (opinion of
.+~ .the Court); see also id. at 597 & n.50. Jusnce O’Connor sharply disagreed, noting that one of the
two FCC policies was the worst of all “rigid quota(s]™—“a 100% set-aside.” Id, at $30 (O’ Connor,
J dlsscmmg) .Asto the second FCC policy, she found that “{t}he basic nonrace criteria are not
d:fﬁcuh to meet” and that ®race is clearly the dispositive factorin a substamxal percentage of

_comparative proceedings”—perhaps “overwhelmingly the dispostive factor.” " Id. at 630-31.-

» 99 Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286 (1986) {O'Connort, ., concurring in
“part and concurring in the judgment) (citing Regents of che Univ. of Cal v. Bakke, 438 U S
.. 265,311-15 (1978) {opinion of Powell, ])) (cmphasns added).

’ 100, 480 U.S. 616 (1987).
ol at 656 (O Connor, J concumng in the ;udgmcm}

90, < e as udded)

-ang=s Arizona Governing Comm. for Tax Deferred Annum} & Defcrrcd
e Norss. 463 ULS. 1073,.1083 (1983)) (internal quotdtion marks deleted). )
ez Fowell's opinion in Bakke featured passages sharply criticizing various
_,m—fzssages that powerfully annmpated much of Justice O Conrior's.
g iz, Sée Bakke, 438 ULS. af 315220 {opinion of Powell, |.). .
Nc U S at 621 (O Connor, j dissenting); see w‘.so ad at 625 {citing

A

o *“aacastmg diversity could “justify brrutatums on.minority members’
tion programs. 1d. at 614~15 (emphasis added). On this concemn,

pani'c‘*t.r
nates 45-50 and mfm note 144.

SEE SUPTI T IR . . . e
. g N . . .-

B
. .. N
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. _ plan.

- employer under.

- ing face into account may be

used precnse 1anguage in condemning

~ ests of one racial group.

N

promotes those’ margmall
race or gender category,” " the' program would violats Title VIL'®" Because
_the facts of Johnson suggested that the appllcanz who won the promotion
“was ot selected solely on the basis of her sex,’ * she voted to uphold the
10 The Justice’s views cannot be-dismissed because Johnson was a

statutory case; her. concurrence explicitly -stated that’ “the proper initial °

iriquiry in evalu
“Title VI is no d!fferent from that reqmred by the Equal
_ Protection Clause.”"™

“Two' years later in her plurahty opmzon in Cms(m, Jusnce o Connor

Richmond’s “rigid rule” ‘dénying

~whites * ‘the opportunity to compete
tracts- based soley upon. their race. "os . Slmxlaxly, in.the 1993 voting .

rights case “Shaw v.Reno,™™ Justice o Connor _ writing for a majority, de-
clared it “antithetical to our system: of representanve democracy” when *

" district obviously is “created solely to éffectuate the percewed common irter-
"0 Yer she cushioned her race neutzality with .

~ 43 UCLA Law REVIEW 1745 (1996)

y qualexed candxdates falllog' within a.prefen'ed\ x

“x

ating the legahty of an affirmative action ‘plan by a pubhc :

for a fixed percentage-of public con-, “ )

soft “langudage about: the- perxmssxbdlty ‘of taking | race into consideration,

“noting that “the. 1eglslature always is aware of race when- it draws district
+lines, just.as it is. aware of ;age, economic statis, tehgnous and polmcal

“persuasion, and a varjery of other
* of race consciousness does not lead inevitab

indtion.
Sne factor among many and is not—by.itself—a sufficie
constitutional.. This was also’! her message in

“the 1995 votmg ‘rights -case, Miller: v. Johnson. 109

0y

R 102. !d .
103 M (emphasxs added) ~

104, Id. 2t 649. - | ’ ) T . I .
105., City of chhmond v. J.A. Croson Co., 488 U.s. 469;‘493 (1959}-(&mpha‘sis added).

106 1135.CrI816099%), . O R
- 107, Id at 2827 {emphasis added).- o - S i )
. 108, Id at 2826. S

109. 1155.Cu 2475 199%. B
1o, 14 at 2497 (O‘Cormor,] concumng) (emphms added)

/'”‘ R :

~ s . -

. [Elven though race may well have.

demographnc factors” and that “[t]hat sort . -
ly to impermissible race discrim- .-

"o Again, ]ustlce O'Connor is contending that when race is - .
nt factor, then tak-

In a “Sepafate -concur-
“rence (cxtmg to the- page from-Shaw with the above.language), she stated -
- that the majority opinion “does.not throw. into doubt the vast majority” of.
* the districts. because “States have drawn the boundaries in accordance with

" theif customary. dxsmctmg prmmples ..
been cmmdered «in‘the redlsmcung process "0 The fifth factor, the con-”

. Bakke's Fate S : :k S

“ s;derauon/clasmﬁcauon d:stmcnon thercfor .
e, ma be we h
- produce afifth vore for Bakke today ' v i eT\OUgh ©
i Our reading of .the cases thus -shows how Justxce O'Connor has fol- -
= lowed a_consistent (yet nuanced) apptoach to affirmative action and racial
~issues—and not the unptmctpled ad hoc junsprudence that_ some of her

e

crmcs dccry

F Adanmd(Agmn) SRS 5,-7Q; o
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W1th _this qulck trip through the pre—Adamnd precedents now com— /

. plete, let us return to Adarand itself. ‘While webelieve that the contracting
 cases; in-general, do not say very much about education, we note that™ '
Justices Scaha and Thomas have chosen language in. Adarand and elsewhere-

‘makmg clear thelr passionate belief in race neutrality across the board.
Jusnce Thomas wrote that the * govemment may not make dxstmcuons
the basis of race” and declared it “irrelevant whetheér a government’s ra 0';

13551f1canons ‘are "drawn by those who ‘wish to oppress a race or by thf:::e

-.who have -a singere - destrc te help “those thought to be, dlsadvantaged it
]ustlce Scalia offered up a smnlar vision: “In‘the eyes of government, we'
:are just one race here. It is American.”", While. nelthet Justice has 'con )

‘fronted diversity, neither has shown any’ sxgn of -supporting. Bakke: We

'strongly suspect that, despite the many signific

N gnificant differences in the duca- -

; :ixon sphere; both Justxces will be blinded by the color consctousnzsrczf ’

.. diversity programs and will voté. to. ovérrule Bakke, And we expect that
“Chief Justice Rehnquist will follow their lead. While he did not join the

ngxd Scaha—Thomas approach in A&arand hxs lndependcnce may reﬂect a

111 Adarand Consu'uctors, !rxc v. Pena. USS Cr 209? 2119 (1995) (Thomas ] concur’

‘ring in part and concurring in the ;udgment) - R

B

L

1127 Id. at 21185.(Skalia, J., concunmg in part and concunmg in the )udgmem) Thls noble ’

his dissent in Powers v, Ohio, 499 U.S.. 400, 423-26 (1991) (Scalis, J., dissenting) (argiing that

" -government prosecutors could lawfully strike black

: jurors through the use of "

" tory challenges). For criticism of Justice Scalna s Powm approaﬁh see l:de Ot :‘;Se pased perermp:
ton, per'Kennedy, J), - . al (ma;omy opint

The suggestionthat racial classnf:
cations may survive when visited upon al
;rg&}teu méth;);x?m(:;;; g;da%ihan the case which advanced the theoren‘: ;l:s:yp:m;:r;id;o'
¢ idea has.no place in our mod ; L
dence. Ir is- axiomatic that r e oo Juriopru
acial classifications do ot become legitima )
£
tion that all persons suffer them in equal degree.” Lovmg v. vagmiz, 388%32 dile(f;??r;‘?‘

— .

ks VlSlOn WO
uld have been more persiasive coming from Justice Scalia bad he not-contradicred itin *

) “1d:; see also Akhil Reed Amar & ' o
¥ [:QLUM DT (Ijg%r;:;(han L. Marcus, Daubk Jeapardy Law Aflﬂf IM“? ng, v o T
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. 'worry that their opinions

" did “not take the Court’s opi

were .too broad for the facts in Adarand. William
Rehnquist vored for Allan Bakke once, and his writings and ‘opgnibns reveal
no faith in Lewis Powell's diversity theory. . S

" In. his Adarand dissent, Justice Stevens once again showed his tue
colors. He pointed out that. the -decision said nothing about “fostering’
diversity™ because the issue was not even ‘remotely presented,"‘and that he -
: nion to diminish that aspect.of out decision in
Metro Broadcasting.”'" ~ Having earlier sided with Justice Stevens on the
ssue in the 1992 D.C.. Circuit O'Donnell case,"™ |

' 1 his Adarand dissent, and went-on to write a separate dissént -
Breyer) offering a hopeful reading.of Justice -O'Connor’s
" “Justice Souter- likewise dissented; and his separate

' prisingly’joined hi
~(joined by Justice

., -majority opinion.
I Justices Breyer and Ginsburg), while saying nothing about
f sict race neutrality and extolled the virtues- ~ -

dissent (joined by
" diversity, rejected the ‘idea o
of precedent.M® ‘ S L
‘But are the Adarard dissenters right in suggesting that Bakke lives?
* Since Adarand overruled Metvo Broadcasting in part; arl_d,MetmNBrbadcas:;'ng‘
" relied on Bakke, does this mean that the Court has overruled Bakke? No.

" The Court, we repeat, nowhere
" well established general principles,
all Tower courts, state and-féderal.!’  Also

recall that Adarand overruled

113. Adarand 115 8. Ct. at 2127128 (Stevens, J., dissenting) (emphasis added). - .
114, See supra text accompanying note 62, . . C N
115. Adarand, 115 5. Crt. at 2134-36 {Ginsburg, J., dissenting). :

\16 14 at 2131-34 (Souter, J., dissenting).- :

117, " As this Arcicle was going to press, a pane

- tive acton program adopted by the

£ 14931 (5th Cit.), cent, denied, 116 . Ct.

“school ruay ot use race as a factor in law school admissions” and that

a diverse student body . .
standard of strict scrutiny.
“that a school may enact racial preferences to redress “past wrongs at th
© Judge Jacques Wiener, Jr., specially concurring, found that the maj ority's diversity
conclusion’ may wellhe 2 defen_sible extension of recent Supreme Court precedent . . . .
Be that as it may. this positi
+ broad and unnecessary. to the disposition of this case.. ..~ .- ¢ o
" " {1}f Bakke is to be declared dead, che Supreme Court; fiot a three-judge panel of
uld make that pronouncement. PR R

2581°(1996). The majority opinion held that “the law
“the use of race to achieve

:simply cannot be a state interest compe
" 1. ac 934, 948. Further language in the opinion suggested, however,

‘overl

a circuir ¢ourt. sho A

1. at 963. . - . L ‘
“There were reasons, undet, Bakke,. why the Texas program—especially prior 0. 1994—may
1, see infra note 142. The Hopwood majority opinion, however, seems

have Deen unconstifutiona ' :
xtent that it reached out beyond these reasons @ defy Part V-C of Bakke (curi-

goubling to the-e i . y Ba
‘in Hopwood)—a section that, we repeat, was an opinion of the
have written for the Court, one thing that a lower

ously not-mentiofied anywhere in
. Court. As Justices Kennedy and O’Connor ‘ swe
court cannot do’is to anticipate ;m,ovcrruiing of an opinion of the Court by disregarding the

%
1

. 43UCLA Law REVIEW 1745 (1996) Bakke'sFae L

ustice Ginsburg unsur- ~~

owhere explicitly overruled ‘Bakke, -and so; under .
it élearly remains binding precedent for

 of the Fifth Circuit struck down the affirma-
University of Texas Law School.” See Hopwood v. Texas, 18-

lling enough to meet the steep

ot school” Id ac 952

on remains an extension of the law—one that . . . is both -~

1769 .

L . : - .

o . . } . - 4 b,» -. . A .
. Metro Broadcasting only “[tlo the extent” that it “[was] inconsistent” with .’

-the ‘holding that “strict scrutify is the proper standard for analysis of all

racial classifications, whether ‘imposed by. federal, staté, or local actors.”® :

. \E’hgef/%damn&oyermled one of the two crucial steps in Metro Broadcasting
_the deference given to Congress, it did not pass_jud ' ¢ '
diversity argument. -’ - : P/ ! Ju ‘g_fflem on the other, th

‘Perhaps ‘most important, Adarand teaches “ ’abot

... Pesha : _ es us a.valuable lesson about
.]ustlces O Cfmnor and Kennedy. Justice Kennedy has been a propbnenf of
race .neut’rahty but he has also béen a proponent of p'récedent. 'So has
Justn;g O qumor., ‘]oirvle‘d at that point ‘only by Justice Kennedy, she care-
fully crafted’ one section of Adarand in. light of her 1992 Casey opinion

(coauthored” .with "Justices Kennedy and Souter),'® which cautioned .

against overruling hugely important cases around which major social expec-

_tations have crystallized.'®" Casey. thus simultaneously affinned Roe v. -
Wade and overruled more minor p@t-Roe-ca,s@s'.” By the Casey test, Bakke ir., 2

like Ro¢ and should stand, even.after the mofe minor Metro Broadcasting is

" tossed out. -Only Justices O'Connor and Kenned d thi in 2
: nly Jus nedy used this test in A
presumably because Chief Justicé Rehnquist.and Justices Scal: al:d "Iidl‘:;j:js" Y

did not want to’join anything that could be construed & support for Roe

" Yet Justices O'Connor and Kennedy hold the two mos i
' c ] ost crucial’
+ dramatized by Casey and-Adarand themselves. Thus, a big “pli:}l ?‘:)?tgs;kz

is its social importance.. An entife generation of Americans has been

‘~scho’oled under Bakke-style affirmative action, with the explicit blessing™ -
of-flnficed, following 2 how-to-do-it manual frome—U.é. Rebbrté.m Only :

_opin‘ion.b See Rodriguez deAQuijasr\" shémanmcrim E: -’ nc. )
dee R ¢ Az xpress, Inc., 490 LS. -
(Kennedy, L) (“If a precedent of this Court has direct application in a case, yetsap:li}:?: rilsisogxz;

reasons rejecied in some other line of decisions, the {lower courts] should follow the case which . -

directly controls, leaving to this Court the i
c ntrols, ure the prerogative of overruling its deci ; i
can Trucking Ass'ns, Inc. v.-Smith, oo of O . fomet
ot v.-Smith, 49¢§ u.s. 16?. 180 (F99D} {opinion oﬂ O’Connor, J., for the
Admitredly, Part V-C presents thomn i oic oblert mAman .
v niccedly, y social-choice theory problerns if i
.::ﬁt;cd\'mwgmnes may take race into account—were seen as :esigg e:\n::wov ;thlxes?:tsgt the: d'_
e ¢ :;ersgty _the'ory and the remedial d&;ow), neither of which, it might be argued, clearl cogh‘-s
e :;) ma;\o,nty of t.he Bdld‘c Court. | But surely theseproblems cannot be solw;cd simyl X;l
mtesv3g_:stt(m'(‘:—ybw; xs.d:zg repeat,.the holding of Bakke. See also supra text accompfn;:in: ’
theory)” 1 ?g esting tha e.Brennan Four épmipq. fcad ‘ca;gfully,‘did embrace the diversiwi—l
;:g .-?faw, 115 8. Cr. af 2113 A - ‘
B anned Parenthood v. Casey, 50518, 833 (1992).
3(3 ?iagnd, 1515"5_. l(<:t. atéll_l{‘%—l? {plurality opinion)?' S ’ "
“Kenneth L. Karst & Harold W. Hofowitz, The Bakke Opini . tion
o ' ars L 1 akke Opinions and Pr
ctrine, 14 HARV, C.R.-C.L. 7, T (1979); of. Casey, 505 U.S. at 868 (*[N]o Cdumt b::;f?;

~ .
- oot

" faith with th P )
e e peﬁp}e could sensibly expect credit fm; principle in thee decision by which-it did -

- . ) P

#

h
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a. handful of modern’ Supteme Court cases are now househod words in .

‘America. But Bakke—like Brown and Roe—is surely one-of them. (And if

. overruling Bakke were also to mean suddenly that all federally funded pri-

) vate schools must never ‘consider race in their admissions, a sharp resegrega-

’

© But, in retrospect, it Now secms

startling to contemplate.

_case at hand, may |
the facts before them, language that would, on more sober reflection, ill-suit -

tion of higher education might occut-—-the possﬂaie soc:al upheaval is rathet L

)z
Thus, we sound-a note of caution to those tempted to oven'ead what

‘]usnces O’'Connor and ‘Kennedy may. have said in their, _previous dissents.

Both may write differently, as fifth votes for the Court, than they do when

Ley write for themselves in dissent.
o4 be tempted to let fly loose language ranging far beyond

a majority opinion of the Court. We do not deny that Justice OdConno;'e
Metro Broadcasting dissent does include strong language that, reia1 d in isola
tion; miight seem to squint against Bakke. {So 100, Justice Powell’s ;)pxmo—n
in Bakke itself- contains much strong language’ that—read in iso atmn123
might seem to squint against language later in his own ‘Bakke oplmon)

clear that opponents of Roe read too much

" into Justice O'Connor’s: dissent in City of Akron v. Center for Reproductive

appeared in dissents.

’ bpect‘

. Health,' only to be upset by Casey, and that proponents of schoo] prayer
- “wrongly extrapolated -from Justice Kennedy's partial dissent in County of

Allegheny . v: ACLU" to be upset by: Lee v. Weisman. 126, Critics of
affirmative action’in education should remember that much of the most

pomted .anti-affirmative action language from these ]usnces has hkewzse
1 N

"A close companson of Justice O Connor’s dxssent in Metro Broadcastmg
.and her majority opinion’ in Adarand hlghhghts this difference .in tone.
- Although her Metro Broadcasting dxssent contains-some sharp lang}r‘uage, ;n
Adamnd she went out of her way to reassure readers with: words

.

..:IZ‘Z Secsup‘ranot;lll . L B AL ’ ' n .
i & Horowitz, supra note :
i%i i?zxar? 1416, 452-75 (1983) (O’Cormor, ]., dissenting). . For a 'similar (and in rctro

prophenc) wammg .against the ovencadu\g of Akron Center, see Esmeh & Sullivan, supre

note 4

- 12)6 505°U.S. S?? {1992).

127 Another clue about a given ju
out of his or her awn policies in hiring
" actog—<consider applications in:an absolutely stric

dge of Jusuce [ leamngs on Bakke may, pcrhaps be teased
law clerks. Does a parricular jurist—as 2 govcmment

thing distinctive o tcach the ;udge and fellow cletks? .

Dissenters, of course, havmg lost the

%

125 492 u. S 573 65? (1989) (Kcnnedy,} concumng in |udgment in part and, dnssentmg in .

t race-blind way! .Or, instead, does the judge -
" think about how a clerk with'a “particular racial identity and life expcnence mxght have some-

1

43 UCLA LA REVIEW 1745 (1996) -

‘Bakke’s Fate. - . - .. o

* n

' that—though not mvokmg Bakke by name—left the door operi for a reafflr’

mance of Jusuce Powell’s. approach

At:cordmg to JUSTICE-STEVENS, our view of conszstency equates .
remedial preferences wuh mvndlous dlsmmmanon, and ignores the
- difference berween “an engine of oppression” and an effort “to foster -
;equahty in society,” or, more colorfully, “berween a ‘No Trespassmg
sign and a welcome mat.” It does nothing of the kind. ... I¢ says -
nothing about the uItlmate validity of any particular law; tha{ deter- -
mination 1s the ]Ob of the court applymg strict scrutiny.'?

If we seek an examplé of this brand of strict scrutiny; lét us remember that
Justice Powell’s opinion in. Bakke itself of course explicitly applied strict”
scrutmy and yet_ endorsed Harvard style afflrmanve acuon in education

B

L ‘PoLICY AND Smucrune -
- Urml now, we have stmply been askmg whether Baldce s fate is preor—
» dained by Justice’ {o} Connor’s ‘opinions in Croson, Métro Broadcasting, and -
Adarand, Qur negative answer naturally prompts us to "ask whether Bakke
makes. good sense. from a practical and structural perspective.
inquiry “is more - important her¢ than ‘in other. constitutional contexts

. because the text and. h;story of the Fourteenth Amendment seem- rather -
“open on the ‘question of afﬁrmanve action.” Textually, exactly what does ~

~equal protection require ‘against a backdrop of historic “racial inequality? -
Historically, does the race-consciousness of early bills: to help the freed-

" men—passed.by the same Congresses that gave us the Thirteenth and Four-

teenth Amendments—permit similar race-conscious policies one hundred
years later to eliminate the vestiges of a racial caste system?'” While text

w - R

128. Adamn.d 115 S.Cr at 2114 (quocmg id. at 2120 ZlZl 2122 (Stevens, §., dlssentmg)}
(citations omitted), Fora similar suggestion, see City of Rlchmond v. J.A. Croson Co., 488 U.S.

469, 493 (1989) (plurality opinion per O’Connor, 1.).. -

129. OQur dxvcrslty analysis-does not focus on any pamcular race. Of course, the case for

" affirmative action is strongest for blacks, ‘where the historical arguments for affirmative action

(such as they exist) have the most force. See Eric Schnapper, Affirmative Action and the ngu!anvc
History of the Fourteenth Amendmint, 71 VA. L. REV, 753 (1985). But because all sorts of peaple
 contribute to diversity, drawing the line at Africin Americans will not achieve full diversity. For
an analysis of affirmative action for people of othef races, see Paal Brest & Muanda Oshige, )
Affirmative Action for Whom?, 47 STAN.'L. REV..855 (1995).

Because pluses-in admissions are quire different from set-aside scholarshlps. we do not oonsl'
der the implicarions of our theory for minarity targeted scholarships. For an examination of these
. programs, see U.S. GEN. ACCOUNTING OFFICE, HIGHER EDUCATION-—INFORMATION ON
MINORITY—TARGETED Scrromsmps (1994)

Such an )
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" to consider these factors so long as they do'not becoine the only ‘or the.
dominant thmgs that admissions committees look at. 2. If having a dis- |
tinctive facial experience is viewed in the same way as being bilingual or a - .
‘good violinist, then' the’ Allan Bakkes of the world may have an easier time -

" andwEn =av ;m; zail Lhe Court: what to do, however. pohcy and: more
3R tel
ger.;.*-: SIS *'-31 arr"..:nencs might.

Tiard el 5il. sound reasons why the Court should hesztate to

Tard e arter 3l i
rer: s Soie—even in the post'Adamnd era. T6 see-this more clearly, ‘
B 3

. ev ways in which- Harvard-plan affirmative. action ] .understanding the preference.. (The bllmgual -analogy .is; we submit, a - .- h
o ler = s o O & (h  rigid contractmg set-asides struck down by the .- rather precise one; many—not all, but many—black Americaris today must - ’
slly fem R L in efféct navigate “bilingually” thréugh black' America and white America) . . .

"If a given minority, student understands that she is valued not because of T
what her ancestors went ‘thréugh two centuries “ago, but rather because of *
what she goes through every day, she may feel less stlgma and more self—

. esteem. : L

- - . . . N . ) 5
AL Duorms Vesfus r:ua - L .

- . . -

concems quotas versus pluses, orto use Justice

. AT :'\_‘ lasslﬁcanons versus conslderatlons Racevbased 7 Asa pracncal matter, admissions cormmttees often mev!tably knaw :
O Comzers pomssedye ﬁ; tions"of what it means be dwerse‘ rac:al something -about the race of an- apphcant because their goal is to look ar a” 3
cless= W-Tj SR : ! nei'mlt and “indéed ‘require evaluanon of a 7 whole. person. Just as it is permissible for. legnslatures to consider their E
oo, & “.lwxns'n;:uuonai standpoint, the distinction between knowledge about racial demographics when' they create voting districts o :;

. :3eration draws. upon. two separate fmmcss ideas. . because they always [are] aware of race™” in drawing boundaries, it may LR
. unfair to the Allan Bakkes of the world because it make sense to pérmit admissions committees to consider what they will. 4
.‘.,,( “Hem on the. basns of their’ skin color. Because of his _ know anyway. To demand otherwise will force’ admissions cormmittees to- -
Auw 21ike was not even allowed to compete for sixteen out» evaluate an applicant without ever understanding who that apphcant really- i
= U C. Davis.® . Second, classifications are stigma- . Colleges do not ‘accept” an SAT score and a GPA; they accept’ a whole ) i
a5 create the impression: that minority students are - . .person. e A - o ‘ N _ ;g
s sears wholly set aside for them and only them, | and ’ SR : o L LT N L
2 Jwgether different from other dwersn:y facto:s in | - B: - Dcmocranc Diversity in Educatlon _ I -

admissions process.” -
S ' onsidération among many, however, mtmm!zes
s, Mimeditv applicants_are not segregated. into ‘a separate
- ——2=¢ where their files sit withi-each other and compete
Cr i Sae instead, they are treated just like other appli-

;a sihosd C aiv emw they may offer are assessed - alongsnde othet '~
- cians, Texans, chess players. French speakers, and

: iife experience are positive atmbutes—hke growing
—w;ner unfair to whites nor sngmauzmg to minorities. -

-

The comerstone of our argument Temains democranc diversity.. While ..
diversity analogies canbe. drawn between education and other spheres )
(witness the FCC's atternpt in Metro Bmadcasang) we must not lose sight of Lo T

" Justice Powell’s vision.. of the unique democratic value of diversity in educa- = - -. '
tion—a message sometimes’ mlssed by academics. - Kathleen ‘Sullivan, for -
example, has written that if race is “used-as merely one factor in the bid-
ding process® [for govemment contracts] w:thout a preassigned wenght then

- N M:

132.: Thus as Jusw:c Powell said in Bakke, a{fumtxve action thust not “insulate the mdm— T~
dual from comparison with all other candidates for the available seats.” Regems of the Uruv of ’
Cal. v. Bakke,'438 U.S. 265, 317 (1978) {opinion of Powell, ].). .

133, See supra note 108 and accompanying text. - ) »

134.. ‘And perhaps even by Justice- Powell himself, In ]ohnson v. Transportation Agency. 480 T
U S. 616 (1987), the Court, in an opinion Powell joined, upheld the Santa Clara County Trans- | T ’
portation Agency’s affirmative action plan because it “reserables the ‘Harvard Plan’ approvingly ~
noted by [Justice Powell] in Regents of University of Califomia v. Bakke, which considers race along

-2, Perspectives on Bakke Eqm! Pmtectwn. Proudural Fairness or -~ )
ov. 864, 867-70 (1979). . .
‘\lerbates the “chroon and “Aleut” problems noted earherl. »
:t requiring an application form, with a fixed number of aacxa .
~&'clus syscem need not pigeonhole persons into boxes; thxi a mls—
-~ennr'ety of a person’s (perhaps complex} rac:al and social experi:

- : AN F. HANEY LOPEZ, -
s i e complexity of “racial ;ggmlw (;f:nl Urlgving, 80 lowa L. - . with other criteria in determining admission to the college. . * . Similarly, the Agency Plan
;:S:'ng:’l’!ON OF RACE (l' ) Jlm o - requires women to comipere with all other qualified applicants. No persons are automarically © "

excluded from consideration . . . ." Id. at 638 {ciration omitted).

‘. . N N .

Fi
o et bolog

N

L3


http:bilingual.or
http:identitY,'.ee
http:distincti.on
http:ge~;:::-,,-;;::-:==.ai

.
abe

‘Bakkes Fare . - S <o 1775

1774 o 43 CLA LAW REVIEW 1745 (1996)

it B

":/.

‘o = Harvard College admissions plan .
-xrsicy takes on-a special meaning in
= 561’10(; As Broun v. Board = Siusom pur it, education is “the very
: : crincipal instrument in awakemng
=2 her for participation as a politi-
Mordover, university education typ-
xCany occurs at a. distinctive tims of He—voung. adulthood—when pi:)oplg
" e particularly open-to new Ldea- -—;.:*-.men they have @ tendency to (1)(11(
b -xith others. (For similar reasons. =i -cmmg may also oceur. in places ike
th v ce'Corps.)~ )
- P;:n;tha?rd ;};iiieamuch 2;' tma cot of educatlon s to teach students .
how others think and.to help thez :J:ers:and different points of view=—to
teach students how to be sovere:m .-.s:onsxble and informed citizens 12 a’
he‘m’ge“eﬂm democracy. Asczool :dmits students, in large part, :«10 t ai
“they will be teachers tg other staers. Again: SAT scores and grad es t';ar_. )
‘at best a crude proxy for a st v ~otential to teach other stu 1e:n '
~often, an applicant’s backgro .experience will also be vxlta cg)r‘r:t
- ponents of this:potential.” If 2 wmoversity wants to teach people abo
France, the university- should a==: aimiz sudents from France; if a university .

he -
wants to teach people about ths 3o it should admit students from t

ve
South. The university expenmw-'«.s tHus qmte different from the very ‘
“owner” of 2 broadcast station .

" attenuated interaction between e =indriry * e

e
. and the’ pubhc in Metfo Brocazszg, qnd even more different’ frcc:zmo o
) laxgely nonexistent contact ber=zen = mmorm' and nonminority .

 tors in Cmsm and Adamnd Integrated educdtion democrancally beneﬁts )
. students_ of all races, including white students, by providing a'space for
~ people of all races to grow together. 38" .

' .Thus; Bakke’ budds squarely on the rock of Brown. Brown held that
education was sui generis and that even if racial-segregation could be toler-
‘ated in other spheres, the school was differenit. Recall that,. technically;
Broum did-not exphcntly overrule” Plessy, but simply said that the separate-
but-equal rule had “no’place” “in the field of public education.”" _ Like-
wise, ‘Bakke says that-even if affirmative action is unconstitutional in other
spheres, schools are different and. may be able to take race into account to

. bring races together. Indeed, the entire structure of Justice Powell’s opin- -

* - ion proclaims that education is special. In Parts IV-A, IV-B, and IV-C-of

. his Bakke opinion, he crisply casts aside sweeping justifications for affirma- L

- tive action that would radiate far beyond education: proportionality for-its ..
own sake, broad remediation of * ‘societal dlscmmnatlon, and facilitating -
the delivery. of services to consumers. But-in Parts’ IV-D .and V, ‘he
embraces adiversity theory that paradlgmatxcally apphes to: educauon

cal e::ual in a plurahst democratt

138 As Duke Prestdent Nan Keohane recently remarked Lo R
. From where I sit, only one scrategy for dealing with our mcteasmgly dwerse world ’
¢+ appears likely to be successfulfor the long term—a strategy that deliberately rakes advan.-
. tage of the educational power of diversity. Such  strategy.is not easy to dcsxgn or imple-
ment, but the possible altematives are ultimately sterile,
~Retumn to the Good O Days?, 6 ], BLACKS IN HIGHER EpUC. 90 (1994—1995), see also Text of - :
Affirmative ‘Actioh Review Report to President Clinton, Daily Lab. Rep. BNA) No, 139 (Special — - | N
Supplement) at D-30 (July 20, 1995} (*Virtually all educators acknowledge that a college is 2 - .
better academic enterprise if the student body and faculty are diverse.”); Brest & Oshige, supra’ -
note 129, at 863" (“We~ believe that .encounters among students from different back-
grounds—especially within an academic institution-thar seeks to, encourage intergroup relations -
and discourse-~tend to reduce pre;udxce and alienation.”); cf. Shurbeig Broadcasting of Hartford, . :
- Inc. v FCC, 876 F.2d 902, 920 n.26 (D.C. Cir. 1989) {opinion of Silberman, }.) (“Unlike the. ©© = = o
state’s goal in-Bakke, which arguably served to break down racial and ethnic stereotypes, the’ s
FCC’s policy dées not reinforce the 'melting pot’ because television viewers never have any
knowledge of the racé or ethnicity of the various stavion owners. ”). rev'd sub nom. Metro
‘Broadcasting, Inc. vi FCC, 497 U.S. 547 (1950). L .
‘139, Brouwn, 347 U.S. at 495. Of course, soon after Brown came down the Court mvokcd it \
to invalidate other vestiges of Jim Crow. .See, eg., Gayle v. Browder, 352 U.S. 903 (1956) . e
{invoking Brown to invalidate bus segregation). Thus Brown-quickly came o stand for more than -
cducational desegregation.. Bit it still does stand for the specialness of education. See, e.g., Plyler
. "v. Doe, 457 U.S. 202, 22213 (1982) (“What we sald 28 years ago in Bmwn [about education’s " -
'special status] still holds true. ")

ez v. J.A. Croson Co.:» The Backlash Agamsl
239 (1990 ° L
233, 493 {1954): see also Bethel $ch. Dist. No. 4(3(3) o
v. Fraser, 478 U.S. 675, 681 (1986) e -sach language linking }Fublldlc :;i:gixo:xo[ep- o
America’s “democratic political system” 122wz that such Educatfn‘& lm;-] Sp g
" ance of dlvergent volitical and religios viwws Ambach v. Norwic! S o8 T,
(opinion of the Court, per Powell, .} izzes wn and then describing pubr;c <l wz“}w an
. ‘assimilacive force” by which diverse ax elements in our society are broug ogether o
. a broad but common ground L inv ral values necessa:yEto t(l;s:Tx'lx:;nt‘ o)
. a democratic political system” (quot‘ £V, DE\(:@\CY AND EDU '
h d
(ml‘;)? wsl(aed::cz})x L. Karst, The Puﬂ' =t "~"od and t):z Dcscguganan of the Amd chcs.
38 UCLA L REv. 499, 500 (1991) . b

“135. Kathleen M. Sullivan, Gity =
Affirmative Acnon 64 TuL. L. Rev.
136. Brown v. Board of Educ., 347
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" on other critéria besides div=

.“from whites. Bur fa!lure TRl w4

" the “Creolization” and -}

.. - . R

" as could
o Of course, 2 contcacum f«msm -7 .‘n emfy an mdustry {

integrated workziaces in the feImwn 3,
~ fis ofdwemty 27 not be a soerg e o monal setting. The diversity-in-
contracting argzment, assurrs g —roiing will somehow occur between ’
firms—a rather. herdic or izissine =sazrdon i many contractual: set-
“tings, In the xchool contez . mromst. peoplé. from different back-
grounds are th:c T togethe: T "m' +=irs. and they are there to leamn. .
Inherent in the cnncev' ¥ Lome-raied affirmative action is a recog-
nition of the resitive educanori Tiue of race and life experience. This
.- differs dramaticzily. from corzamms mmses fav olving guardrails and urinals,
where affirmarive action: hat = iz ROy, of value. In the contracting
"arena, a minority is valuable v tezase the person’s race.helps ‘secure a

contract.. Whites may resers Te '.z: Zat 3 minorty, simply by virtue of

* her skin color; ~ins a contra= T i he belief
~ job ar, a lower cost. Mmo:;.. frp e A, MAY mtemahze the belie
that they nee:: a handout % xie = xrpete with whites. In educanon,
by contrast, a minority can T TITTSILT

element to the school.: Beczse we ——ur.ov student must still beevaluated
Za scmoei can ensure tha it is admitting

a‘student who has the acate—: —Twes ™ keep u
student body—m 1mp0n'.ar.'
intermingling and learning T s nes.

Of course; any form o 3:—_..&."-"“ =0 for nonwhites risks backlash

«

ties into mamscream Amerz
perhaps, and _potential lemeims Be vt oot
Affirmative acnon in éduc==7
lash and enmiry among rases, ¥ RS iversee D
" common space, a COMMON: T =i, ook precisely in such spaces that
Tex celebrates can begin to “take

“, >

Saaiil iha generauon or. t’WO.

root )" What's. more, dl‘ o

140. . The Jem,bcrat{c value o
grounds to work together as a tez
, 141, See Chen. supranote 121, -

but the democratic berie- -

=it firm ‘could have completed the -

valuable if she brings a missing |

~mr 72 intégrate éusadvantagcd mmon' .
—og mmcr ﬂacUash—-race riots tomorrow, .

o in scoppmo pomt an mherent i

.

p with the rest of the .
imscerEan *ex:ause ‘the croal is to encourage -

pams s nest long-run antidote to backf -
lemmients of society into a -
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5 . . wew O . - . -

limit on the ‘amount of perrmssnble afﬁrmatwe action: If a school adnuts

minority .students who are. not roughly “equal to. white studénts, it may”

actually. undermme the democratic benefits of diversity by reinforcing stere-

otypes of ‘minority studenits as poor-students., A critical’ mass of stu-

dents of a particular group may be needed so that other students become
-aware of the group’(and of the diversity within the group),’“ but this- by
no means requires exact propomonahty—or anything llkeext. .

- 142, See Lmo A, Gtagha, Hopwood v. Texas Racial Prefermm in Hzghn Educauon Upheid

" ‘and Endorsed, 45 J. LeGAL EDUC. 79, B2-83, 92-93 (1995).

Although Justice Powell in Bakke did not specify the precue amount of permissible wexgh[ to

be given to race, he did make clear that race should’ not be-a “decisive” “factor thar woyld ~

“insulate” a person of dne race from comparison with others, and that race must be “simply one

-element—to be weighed fatrly against other elements.” Regents of the Univ. of Cal. v. Bakke, -

438 U.S. 265, 317-18 (1978) {opinion of. Powell, ].) (emphasis added). * At some point, when a
racial plus looms 50 much larger than. other diversity. factors, an admissions scheme would, it
seems, 'violate the letter.and spirit ‘of Bakke. In this regard, universities that are designing affirma-
tive action programs 5 would do well to)conslder the, followmg language from Justice O’Connor’s
Metra Broadcasting dissent: “The Court's emphasis on the multifactor protess should not be con-
fused with the claim that the prefercncc is in some sense a minor one. It is not. The basic non-
race criteria are not difficult to meet . .. . [Rlace is clearly the dispositive factor in a substantial

percentage of comparanve procecdmgs. Metro Broadcasting, 497 U.S. at 630 (G)’Connor, Jor .

dissenting)
143.  On the huge.importance of intra-racial dwersnty, see mpm note 87, °
144. Suppose, instead, that diversity is uséd to limit the representation of certain minori-

-

. ties—"minuses” rather than “pluses” for Asians or Jews, for example. In many cases, ‘this may

well be 2 smokescreen for prejudice against racial and ethnic outgroups, protection of whom is
central to the history underlying the Fourteenth Amendment. “Of course, this’ anu«xmnomy
program could derive little support from - ‘Bakke itself, in light of the Brennan Four’s language on’
this issue. See supta text accompanying niotes 39-45. Here ‘'we see that in applying strict scrutiny

.10 all.racial preferences, courts may nonethelessbe obilged 1o distinguish between txue aﬁumanve
-action and old-style racial discrimination. -

This approach finds support in-Adarand itself. ln jusnce Ginsburg's words:
Properly, a majority of the Courr calls for review that is searching in order to ferrer out
classifications in reality malign, but masquerading as beplg'n "The Court’s once lax.
review of sex-based classifications demonstrates the need for such suspicion.; Today's
 decision thus usefully reiterates that the purpose of strict scrutiny “is precisely to dw -

- tinguish legitimate from illegitimate uses of race in govemmental decmonmakmg. X

_ ‘differentiate berween’ permissible and lmperm:ssxble govemmcntal use of racc. to dls-‘

" . tinguish “’between a “No Trespassing” sign and a welcome mat.’” -

Adarand Constructors, Inc.-v. Pena, 115 S..Cr. 2097, 2136 {1995) (Ginsburg. J dussentmg)

(quotmg id. at 2 l 12,2 113 2114) (cttauons ormtted)

'
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T ! : It may be argued that there is greater force to these views at the

: undergraduate level than in a medical school whére the training is ) .

.-~ centered primarily. on professional. competency. “But | ‘even at the . - -
graduatc level, our tradmon and experience lend support to the view

- " that che conrnbutron of dwersnty is substantial.® - -~

. v V V . r-»"‘ R
S havé porrraxed diversity as_a tool only to help whgtes unde
= : ix.!
srzms Toaies—Or as an e\.plortatrve way of adding spice to @ white mh
= fit just as much from diversity as whites

o, uwmss. Minorities may bene el
- ' "Lan Americar: from rural Georgra, after all, can Jearn f

he
camre rrom Phoemx,,and the suburbanite can Learr;érom t
rmative
ie; we recognize that afhi
. We do- ‘not_mean 1o glamoriz e
. —e-crams may Ot always work this way. “lfa drve;srry p}:ograkr:\ iom‘
g then the
- 1o learn from each other,
e 2 -maerice. allow all students e
I - serving (he state’s intefest in diversity—and the school s};mu ,
! dn ersity’ slogan to show how the program passes con

-, Our democratic dwersrty point can perhaps also be recast into remedlal
language. The Court:in Adarand and other anti-affirmative action cases has
‘. - acknowledged that race can indeed be used in narrowly tailored remedies. . -
" for. discrete constntutlonal violations. ur Drversrty in education may not - o
-+ be narrowly tailored, nor does it respond to discrete violations; but the .-~
~integration of our universities, great and -small, may well be, in Ken Karst’ 's

nice phrase, “the best long-term remedy for the pnvare beliefs and behavxor
. that perpetuate the effects of racral caste.”'® o

";;Izld tor e\ample be rmubled by de facto segregauon in univer- o

iores. I <\.hools ‘believe that mmormes add to drlversuyf% ;::::;;ifi

= :: emourace " different grc)ups to cordon themse vels ?Om e
Diversity is often tough—it is only natural that peop 1e T  differen

ms may 'm:l it easier o stu:k with_what is fami 1arf. o ge_lé )

i int of diversity- based admissions in the first plac

s the e All of this suggests that schools

= ctive learning process.

e fégtf;jm remdemral segregation inay be estoppeg gog{spzzd;r;gt
2 deferse to arfirmative action in admrssron; C omumnauy -

o adopt amirmative action pohcres«-nor are, tdey ?:mse uiona .

. 25 address. ~ek-<e<freoated ‘housing—bu if they olc ?o o - N
s = rrograms. then they should live. up to the goal of en gi

] ther. - - . |

i:: irui‘rf;:&i;mot function the sarne way, or be as 1mportanot;: o s

sz wext. There.may be settings where diversity may not’ A

e all (graduate school in math, per-

o3 ance. at ’
oh educarional import e
;. ings where it W ill matter a great deal {college, for exam-_
il But we inust be

. laces in the middle.’
— 3 there 1 a-wide range of p ;
22 restimate the importance: of dnversnty—even mhe:iiuca o
, ar first blush seem 16 have little to gain throug rv?r c
ell hrmself noted wl‘ule justifying. affu'matrve action for -

OwWe
-;c;l;&noolz L

- S CONCLUSION ' .»p

“

Our trek through the contractmg cases suggests that educatlonal affir-.
- mative. action on'a Harvard-plan model may pass Supreme Court muster. S
" There are sound reasons why - this is sof—reasorls that we bélieve are at the’
heart of Bakke “and at-the .core of much of Justice O'Connor’s writings on .
"“race. There is a proud Amencan tradition of treating education’ dxfferently ,
from ‘other spher&s' Education 'is drfferent—specral-—because it teaches " .
,Amencans how. to become. full citizens in a heterogeneous pluralistic
scheme of democrauc self- -governmenit. : As Justice Powell wrote in Bakke, ~° o
“the ‘nation’s future. depends upon leaders. trained through wide exposure’ ' -
» to.the ideas and mores of students as drverse as this Nation of many pec-
ples. ni4g Adarand-like set-asides set us ‘apart, but. Bakke-like affrrmauve
action brmgs Amerrcans together.‘s‘,’ Under a Constitution that* Begins

+ -

R 146.. Bakke 438U.S, at 313 (opmlon of Powell AR ’

147.  Adarand, 115 S. Ct. at 2117; United States v. Paradise, 480U 5..92,167 (198?) (plutal

" ity opinion of-Brennan, J); id.'at 196 (O’Connor, J., dissenting).

* 148. Kenneth L. Karst, Private Discrimination and Responsibiliy: Patterson in Comext 1989
Sue. CT. REV. 1, 36. Note also how a social-remedy theory—though not; by itself, sufficient to ~
justify affirmative action—can be added to a dnversrty theofy both o explain the social difference .
between “welcome mats” and “No Trespassing signs” and to suggest a temporal endgame and exit - ’ s

. * strategy for afficinative action-in education. Seé supra text accomp:mymg note 46. t

. 149. " Bakke, 438 U.S. at 313 (opinion of Powell, ]) (quoung Keyishian.v. Board of chcnm. -

o7 385U, 589, 603 (1967)). T

150. = Thus the key constitutional evil is not so ‘much race-consciousness; as some seem 10 o
believe, but racial divisiveness;-enmity, polarization, or subordination., For a someWwhat similar

- suggestion, see Christopher L. Eisgruber, Political Unity and the Powers o)' Govemmmr, 41 UCLA ) ‘
L. Rev. 1297, 1316—21 (1994) - 3 B )

- i e o o o

ot 1o L \der

lmpcm- Scholar: .

oAb (1984):
*xamp?c. mtamnry persons may be admxtted as a mﬁtéeieorf
imirred because their presence will conuibute to “diver
oon o thae such diversity is educarionally valuable-to the “:iajmtlt?e
- ~ram may weil be perceived as meating the minority a lm1 of
.one who brings an element of the prquant to the lives

Rcﬂzéricms' on-a Review <;f Ciyil«Rights' R
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‘with a vision of W 1 et together in:order to form ahmOl:f oo o L Tan Ayres N
perfect union (¢ pluncw fnme—zir of many, one), thxs coming toget e: o ' : o : ' Coe
. Amencam to teach ant - ears Zam each other is an mspu‘mg even ; - , A
* behold.”* s INTRODUCTION v v enaves e el e, ... 1780 - -
’ L ) o . I. . WHEN DOES NARROW TAILORING MANDATE RACE-MEUTRAL MEANS? ,. 1786 . . ’
. - -~ s A, TTleArgumentfromOpaqueness e e s «1793 R _
v . : _B. "~ Avoiding Individual Racial Detemunatlons PO ... 1796 S
. ) St M QUOTAS VE.CREDITS .ol eiiieininnyennnss P Cev.... 1800 e
. - R ’ A. Comparing Quotas and Slmplc Ctedl:s A RN 1802, '
' 1. Tradmg Off Quantity and Quality Burdens . . . . .. P, 1803
. - . - - '. - " 1. Thelmpactof Quotas and Credits on the Government's o
- . ’ ’ . Remedial Interest ... ............ S P P
T B. Declining-Credit Schedules. . PR
N - S0 Co QuasiQuotas ..o e ~
. 11" TAILORING THE SCOPE OF, RAC[AL PREFERENCES IN THE REAL WORLD 1817
. - . : ) . LA Estimating the Overall Remedial Goal ". . B A N ;':/.
- : Tl B © - . B SettmgtheSlzcoftthrcdnts...:.l.........;..:'.....:‘-
’ : © C. Overview of the “160” cheral Affirmative Action Progmms .
. T N ' - CCONCLUSION ... cicvvnn s lonennon e e Lo :
X - - ' APPENDIX e T A )
< - : e e : = - i
. SR . i:,j o INI‘RODUCHON CoL e B
< ¢ 1 - ;
: N : ' - : , Smce the Suprcme Court announced in- Adarand Con.s:mctms, Inc v ,
‘ Pena ‘that federal. affirmative action " programs -will- be subject to “strict ' '
. _ 5:::utmy,”2 a “debate has reemerged over what ‘constitutes a compelling
- . ‘government interest fc«r classifications that favor tradmonaliy dasadvantaged .
o - William K Townscnd Professor, Yale Law School. Stevcn Bambndge. jctemy Bulow,

Jokin Donohuc, Richard Fallon, Paul Gewirtz, Kenneth Karst, Paul Klemperer, Peter Maggs, George -
Rutherglen, Eric Talley, Tom Ulen, Eugene Volokh, and seminar participants at the Universityof - -
llinois provided helpful comments. The detailed comments of Akhil'Amar and Evan Caminker
.particalarly aided my rewriting of an initial draft. (Professor Ayres has advised the Justice
Deparement in its- post-Adawui review of- afﬁrmatwe action. The opinions expressed.in this Essay .
are hot necessarily the views of the Justice Deparcment) Cathenne Sha:key provnded exccllent . ’ -t
research assistance., e T . o
- Lo 1158, Ct. 2097 {1995). i ’
1. Strict scrutiny analysis has two prongs. The governtment must show (l) a " compellmg - X .

purpose™ and (2) that. the means chosen © accomphsh that purpose are. naxmwly tailored.” v

Adgrdnd, 115°S. Ce.ar2113. . 4 _ : , - ’

M

LT s e s e e

PR

A , see Akhil Rccd -\mar Remuemmg
= fgca?ﬂsﬂwm ‘Abhil Ree Amar, The Bill of
31-99-(1991); Akhil Reed Amar, Note,’ Choosmg

53.1287-89.1984. .

" Juries: Ten Suggested Rej=—.
“. Rights as a Constiturion,
" Representarives by Lotters
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color, religion, sex, and national origin.'® In addition, with the passage

of the Federal FHAA in 1988, the Act now covers-housing. discrimina- a
~ . tion.on the basis of familial and handicap status.”™ -~ . . :
. . ~Title VIII includes two exemptions that may be relevanc to the resolu-

rohibic d: amendm P tion of free exercise/anti-discrimination cases like' Mrs. Smith's. First; the .
Prohibit dlSCl’lmlnat ent_hasbeen broad] -, oo S iy S Sl “ » 136 )
STICE scrutiny under ¢fy 'on in‘ the privare sector. 4 ©adly cop. © . _Fair- Housing Act includes a so-called “Mrs. Murphy” exemption'® that A \
ar ‘minorities, "% g4; €se amendments extends only to o; and becayge - .- rermnoves from its application rooms or-units in'dwellings where there are no * SR
Scrimination ¢laimg 1screte and jng; ~ more than four units. and where ;he owner actually lives in.one of the
7. This exemption was. inténded to "protect ‘owner-operators of

discriminaric S N !
mination staryges . are often bro, ’ .
. . .. - : ught Flnder antj. o units.

y _:gag'e" lending, 132 The A

a

o121,

. .= See, e, i :
.f-lichegrds‘on,“ 40‘;8&.8?;4‘5% (‘1"971201'65;" o Us.
'sml 24, Although the ‘Thirteenth

te actors, it seems Ame
disqrimination. See;
Fourteenth Amendment prohibirion,

for deprivat

‘ ' Privation

¥ . (
premme Court construed this

s, including ; '
» including feq] estate. brokerage

U.S. CONST. amend. X

" that Congress has the p, HI; Jones o Ai& ‘ yor ¢ g ,
e Fower o - Alfred H, M 397 (1 A '
pass all Iawfg “necessary an‘f'grp:c; d ayer Co.; 392 17,8, 400 (1968) (olding .

etermine whae :
cons e
per” to abolish them)ﬂtutes badges and

U.8. Consr, amend, X1V, § | Incidents ?fSIa‘fe"i and o

et 190 (1976) (sex discrimin :
) (discummarion'based on alfergi‘;’g)dm“mma“on); Graham vv
ndment d, b SeEL e - "
to have been narroiwl ‘0¢S Protect-againse slavery by either prigar. -
cis . oo strued-0 apply only ro:racs ay e, Privale or
P : n

1866 Act Provides g ¢jyi personal property. yis Sectiinr‘}};ag;ol; 3;&, .
* & o

of righes under -

Act 16 specify. -

,~conm;oq1y referred o a5 -
n the provision of housing - - |

boarding houses.”® In practice, it serves to statutorily raise the rights of
privacy. and free association of an on-site owner above the government’s

interest i prohibiting discrimination. . The second exemption provided

by § 3607 specifically exempts religious organizations and private ¢lubs from

Q] af sle g . . [ RIS
the Act’s prohibitions on discrimination in the.provision.of housing that is

. owned and operated for réligious, not commercial, purposes.™* -

- Like theé federal government, the states may use their police powers to
prohibit discrimination in furtherance-of the welfare, health, and peace of -

the state."® In fact, many states have gone further than federal law!®
to prohibit ‘discrimination, -affording more protections to their citizens than

*“ federal law by granting legal protection to more classes of persons,'® by

s

expanding protections through judicial ‘interpretation,'® and by including -

* fewer exemptions to their legal proscriptions:'* R I
"+ Under. both state and. federal fair housing.laws; once disparate treat-
ment across protected class lines is shown, the burden of proof shifts to the =~

.

133, Id §§ 3601-3612.

"134. Pub. L. No. 100430, § 1; 102 Stac. 1619 (1988). .-
D135, 42 U.S.C§§ 3604-3606(1994). - - - C
- 136, 114 CONG. REC. 2495 (1968) (statement of Sen, Mondale} (coining the term Mrs.
Murphy 1o represent the traditional hoardirig house operator). - V R

T 137, 14§ 3603(X2). : : R
- - 138. " 114 CONG. REC. 52495 (1968) (statement of Sen. Mondale). *

’

139. 42US.C. §3607 (1954, - . . ’ '
1992 & Supp. 1996). . -

" 140. See, e.g., CAL. GOV'T CODE § 12,920 (West

amend. X1V, - . - itions extend only to digerie )
125. ited Gy, e o ) e Qseniminarory s ; v .
12 g ' zn{ffg gi.a;es v. Carolqne Pro&s_ Co., 304 U S 4 tatf action. US, ‘CONST L 141 Justice Louis D. Brandeis, dissenting in New State'Ice Co. v. Liebmann, 285 U.S. 162,
127. 1 §§' 2000 § 1981, 198; (199q) %% S, 144, 152-53n.4 (1938), - T -311 {1932), wrote, “It'is one of the happy incidents of the federal system that a single cGurageous
128, 14§ 198; a-2000h, . NN . - T T~ - .~ state myt‘hif irs Ci;izetitsh choose,és;:rve as.a laboratory; and try novel social and economic experi-
1297 14 c L _ -ments without risk to the rest of the country.™ " ' ) -
1 32' . 115 § 1983 - ) . . "142.  For instance; marital status and sexual orientdtion are not protected classes under federal .
131, Jones v. Aiﬁ' M o s N , law. See.infra notes 151-153 and accompanying texe. .
- AMired H. Mayer Co., 39 . 143,  See infra note 145 and accompanying text.. T S
144.  For instance, of the 23 states that prohibit marital status discrimination in housing, just

132,

“

42 U.s.;, §§ 3604-3606 (1554 2UsS. 4;39,_4“\(', %68). - -

" over half provide a Mrs. Murphy exemption.” , |

N .
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.34 - L . S .
—— : . 43 UCLA [aw- ‘ ' : ;
o R S S REVIEW 2;13'(1996) 1+ Recondiling Rights - ’ co .
‘Adi'scn'min o ! N S -7 : ' R o T S - . -
ator to. show a safficienr ; - T sl : . » _ - . . - .
p . ’ cient justificar; XTI . R : . : . - T :
 ever, the level of Protection that 5 v a;zpn for the conduct.' po. - s . N e i e . Conf ' ‘
+- depends upon the basis of that a victim of discriminatign . fow- . - protected by federal law, but state courts have nonetheless confirmed that /.
~ which the com ! [ Of discrimination, -the. specific le al fr n. receives, c states do have compelling interests iri protecting against discrimination on :
tion oé_cixrred.“f ,;amc 1‘s brought, .and tlje context in ‘whicg th:aé?sew-o d:c in, s . these bases.!* In “addition, protected conduct, under fedéral" law would©
~ In order to understand fed ‘l T T Mieriming. ) ~ likely be subject to scrutiny under most state statutes 'if perpetrated by a = -
oy Tederal proteceic : : B by landlord. !5 o - o : . :
spectrum o . rab protections, picrur . - N Mrs.- Murphy landlord.” g E S
a.compéllir;fgg;‘);::,t&f,:::;n:g’n l tnterests: On _’dne.le,‘\’d? fede:alt ?;:f ;: oints 31-"{18 a . * For instance, in the case of discrimination on the basis of sexual orien-
of race;" in the ° gz“p rotecting people from discriminatio ‘t’%fl"-(:pg;nl‘zgd L “tation,'® the Supreme Court may- be more restrictivé in weighing .the
state interest, is- re e de' ,a,less Stringent justificarign anr_l' o the basis - " state’s’interests than state courts. “In a federal challenge to a state anti- -
*.on the 6thé:r’ end %:; to f‘s.‘ifY‘di'sqiminatidn on ‘d;e basllsm(;‘;'ortan,i: ; discrimination 1aw,'undér which the state has granted a certain groups of,
 interpretirig j, xha,vé' si 8:;53 Iy ‘devls‘lng federa] law, and the Co‘se?‘ B - people protected_class status, a court should théoretically give deference to
ousing Act,’ do nor gnaleg, f_héf’federal Protections, inclyd; urt, in S the legislative intent of the state or municipality and the weight that.the -
" ‘or marital Sfa'fhs 150 Af Totect perions. on. the ‘basis of ‘S'éxua1~ L th?‘Fau . state ‘places on the interest.”” This is. particularly true of discrimination .
- federal law sugg. h 50, the-inclusion of the Mrs, M ulbh o ation' - cases where the protected class is one that has “moral” or religious repercus- - - ‘
Hdt law. €sts that ¢ - R ki Y exemption in - ) . o Coi )
may affect the level of ”he‘ context in-which the discriminar; ption in sions, like sexual orientation or marital status.” However, as mentioned S
 practice € tevel of justification required g deéfend drfan?n occurs . above, the prevailing doctrine gives courts room to “fudge on standards,” to =~ -+ * -
Sture Ias b ) SH-to a’ discriminatory - expand the sphere or reduce the sphere of the interest depending on
aw, -on the. oth Ly o ' ‘ . ) - 2 . R - E ?
© . against identica) discri—miﬁatgr‘}?]and" may afford very different” protec; .. . - . whether or not they believe that the classification deserves protected-class . - .
beyond those enumératod mrthco?c(ijuct. Many stare statures [;i'oté};t dnm?‘? . el “status. “The result is both inconsistent decisions, as well as decisions in. =~
RS [N e fe ey e asses -~ - - to- .. - i s - : . ST N .
3 _dxscnmmatnoxjx on the basis of ‘eraljla\y, Providing protéction ‘againer ... - - which the true state’s interests°may not have been weighed, but instéad, - . k
" even arbitrary diSé’iminﬁtion ‘x;ex_?!ll ortentation, ™! marira] spapys o ".]sdt T the court’s evaluation of that interest.® =~ - U
S R unation, ese classificatic o and ‘ o] : ‘ LT - -
> : s ' . +Hons may not be pro- - S L - R
: - - o ’ - . - IV., RECONCILING FREE EXERCISE AND ANTI-DISCRIMINATION RIGHTS
15 (1988) (requiring . ¥+ 10Wn of Huntington, 8 o e e o Lo RPN . R o o
e resolveg?xﬁsdg:g?af‘?m show that the pract; C?ﬁitﬁ :1256 E(,2}1! Cir. 1988), afrd, 488 ., - ' S Because the resolution of anti-discrimination-and free exercise claims
p iy - 2 i - . . : . S, P LT R S T X )y N
e Obrd Cir. 1977), cert. dmzjffo‘g; xg?agsgs)(‘lgesﬁem AdviSOrys cggt‘l:l ;ﬁ;‘:"s‘gz}‘;; Zanno: , o use similar balancing tests, they also share common shortfalls. When the -
mate, bona fide » w : § 78) ltequiring - V. s .2d 126, - 4 : . e : L . . . )
discriminatory ir:::aecr:f' and “that ng altemative cour)se( §?§§'.2§ Zdielgegda?ﬂc o iihéw Ao T e Pt it (}t"edancl,\;h?i; lssuf.ggilb?:’né;dief;)n}lng’ and ot nor
146. - See Wessels. suora i N men € adopted. . with Jogs " - S - ing interests are magnified. Neither the o r balancing test nor
618, supra n cnil oo : ‘ ' . Syt - Ny " - .
victim of employment dierr - oon 2t 1216 (describing the. levels o <" - | the RFRA does away with the ambiguities that surface in framing the inter-- .~ -
147, See Palimy s dﬂnmauon).g . e evels of protecrion available to 3 o . - S L Sen = : - .
, g ore v. Sidoti, 466 U8, 4 | ; o [abewoa - - e T o o
. 2r€ subject to the mogt e 429, 432 (1984) (“IClassificar; - .- i " . " & - = ;
a con wnggévemmemzﬁf‘:;gstcru:my;.m,pass CO“Stimtiona}lm‘ilsﬁ[:u?hm'{on Fhebasis of race] = - EE e e o P . o - i}-
1{1967). - e SN | {emphasis added); see also Lou; €y must be justified by | . R 154. ) AAco.urt‘u;’ ghe:stmcc of Colu.mbxa held d\f&t t%\t Du?mct has a cor_npellmg interest in_ -, i
! 148.  Craig v. Boren 429 U.S. 190, 197 I : ving v. Virginia, 388 U, © . . - - . g:vemmg »descrgnu;z;réwx; zodrzltf(g é:aslxsp 8;{ (scx;al irlqg’tat‘llonl. ’ tgavm R:Ehms Coalnt;cz;, v. §
classificar, v A 976} L - Georgetown Univ., : - .C. en banc)., Similarly, the Alaska Supreme Court - . .
related :0 ’Z:;lgzegender MUSt serve importane gov“rfm];zt‘:l‘th;fa“{i constitutional challenge ., " . ~ found that-the State had a compelling interest in preventing housing discrimination, thus allow- -~ - :
© 149, Bowert v@;nt :i)f Fhose objectives.”) (emphasis add, Objectives a‘nd must he sﬁbstahtiall; N C o ing the unmarried couple’s marital starus discrimination complaint to wump Mr, Swanner's free :
150, . The - Har, wctlzl;‘%?:"[;l‘s,' 186,-190-91 (1986) R o . ) . T : ;::rcaisel ;zsgfétsc szaé%n(eirg ;4 Anchorage Equal Righits Comm’n, 874 P.2d 274 (Alaskal?%). cen. i
R US.C. §5 3604- 3607 Ol .protect persons o e e T S ied, . Ce. )., N S - i
- 151, 'Seegc.;ogg:ﬁ(w%)‘ ’ one on. the .b;a'szs of marital stanys, . . B 155, " See supra notes 137-138. = e _ e i
& ‘Supp. i996)‘ by GEN. STAT, Ann, § 46a-81e (\Ve;t 1995 e T e oo _© 156, Bowers v. Hardwick, 478 U.S. 186 (1986). - R . ST f? ‘
i MINN, Star, ANN. § 363712 (Wes! 95% D.C. Cope § 1-2515 (1997 : . . "157. See Gay Rights Coalition, 536 A.2d st 33 (court looking to the intent of the legislature i, i
. ! B - making sexual orientation a protected class). The Supreme Court may have given deference to };
the legislative intent of Alaska when it denied certiorari to Mr. Swanner. It is clear that, in ,‘ :

tit. 9, § 4503 (1993, i
i ’gu_apra note 16. C
- Jee-CaL. Cv, » i ' U )
. ¥~ CODE § 51 (West 1982 & Supp. 1996) (Unruh Civil Righes
. ; : % - A  Rights Ace).

-(West Supp. 1996 9 V1. STaT. ANy -
g : ) finding a compelling state interest in preventing discrimination on the basis of marital status, the
* Alaska Supreme Court gave such deference to the legislature. Sewanner, 874 P.2d at 282-83.

158.. See Wessels, supra note 89, ar 1218-19. 7. o - :

. .
«
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_()pinion of the,CourtV.w‘ 347 U. S ‘

the complete exclusion of negroes from jury service,

the constitutional provision . .. would be but a -

vain and. 1llusory requirement.” **
The same reasoning is applicable to these facts

Circumstances or chance may. well dictate that no per-

-sons in-a certain class will serve on a pa_rtxcultar jury or

during some particular period.” But it taxes our credulity
to say that mere chance resulted in there being no mem- .

bers of - this class among the over six thousand jurors
called in the past 25 years. The result bespeaks discrim-

ination, whether or not it Was a conscious decision on

the part of any individual jury commlssmner The
judgnient of conviction must be reversed. :
To say that this decision revives the rejected contention

that the Fourteenth: Améndmen}t requires proportional

representation of all the. component ethnic groups of the
community on every jury ' ignores the facts.-- The peti-
tioner did not seek proportional representation, nor-did

he claim a right to have persons ofAM_exman descent sit

on the particular juries which he faced.” His only claim

s the right to be indicted and- tried by juries from which -
‘all members of his class are not systematlcally excluded—

juries selected from among all qualified persons regardless
of national origin or descent. ' To this much, ke is entitled
by the Constitution. Lo *

15294U 5., at 598, '

18 See A!»ms v. Tezxas, 325 U. S 398, 403 Ca.ssell v, Te:cas, 339
U. S. 282, 286287, . .

17 See Akins v. Tezas, supra, note 16, at 403.

Reversed. -

'BROWN v. BOARD OF EDUCATION. 483

Syllabus.

-

BROWN ET AL. v. BOARD OF EDUCATIO‘\T
OF TOPEKA ET AL.

'NO. 1. APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ‘KANSAS.*

Argued December 9, 1952 -—Reargued December 8, 1953—— ' )
Decided May 17, 1954. ’

éegregation of white and Negro children in the public schools of a

State solely on the basis-of race, pursuant to state laws permitting
or requiring such segregation, denies to Negro children the equal
protection of the laws guaranteed by the Fourteenth Amendment—
even though the physical facilities and othér “tangible” factors of
white and Negro schools may be equal. Pp. 486496,

- (a) The history of the Fourteenth Amendment is mconclusxve
‘as to its intended effect on public education. Pp. 489—490.

(b) The question presented in these cases must be determined,
not on the basis of conditions existing when the Fourteenth Amend-
ment ‘was adopted, but in the light of the full development of
"public education and its present place in American life throughout

. the Nation. Pp. 402493,

(c) Where 'a State has undertaken to provide an opportumty
- for an education in.its public schools, such an oppertunity is a
right which must be made available to.all on equal terms. = P. 493.
(d) Segregation of children in public schools solely on the
basis of race deprives children of the minority group of equal
‘educational opportunities, even though the physical facilities and
"-other “tangible” factors may be equal. Pp. 493-494.
(e) The “separate but equal” -doctrine adopted in Plessy v.
- Ferguson, 163 U.8.537, has no place in the field of public education.
P, 495

*Together with No. 2, Briggs et al. v. Elliott et ai on appeal from

the United States District Court for the Eastern District of_South
Carolina, argued December 9-10, 1952, :reargued December 7-8,

1953 No. 4, Davis et al. v. County School Board of Prince Edward

County, Virginia, et al., on appeal from the United States District

. Court for the Eastern Dlstnct of nglma, argued December 10, 1952,

reargued December 7-8, 1953; and No. 10, Gebhart et al. v. Belton
ef al., on certiorari to the Sup(gme Court of Delaware, argued De-
cember 11, 1952, reargued December 9, 1953!

O

>
®
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Coase OCTOBER TERM 1953
Counsel for Partles ‘ - . MTUS.
(1) The cases are restored to the docket for further argument

én speclﬁed questions relatmg to . the forme of the decrees Pp
- 495~49fi .

Robert L Carter argued the .cause for appellants m:,

No. 1 on the original argument and on the reargument

T’hurgood Marshall argued the cause for appellants in’
~ No.2on the original-argument and Spottswood W. Robin-
son, I11, for appellants in No. 4 on the ongmal argument
~and both argued the causes. for appellants in Nos. 2 and'4
" on the reargument Louzs L. Redding and: Jack Green- L
berg argued the cause for respondents in.No. 10 on’ the - .
~ original argument ‘and Jack Greenberg and Thurgood‘ﬂ -

. Marshall on the reargument

"“On the briefs were. Robert L Carter Thurgood Mar- ST

> shall, Spottswood W. Robmson 111, Louw L. Reddmg,‘ L
’,Jack Greenberg, George E.. .C. Hayes Wzllusz Mmg,}: »

- Jr.,  Constance Baker Motley, James M. Nabrzt Jr,
A:Charles S. Scott, Frank D. Réeves, Harold R. Boulware .

,’ Vand Oliver W. Hill for appellants in Nos: 1, 2 and 4and

o respondents in No. 10 George: M. Johnson for appellantsi.

in Nos. 1, 2 and 4; and. Loren Miller for appellants in

,Nos 2 and 4. Arthur D. Shores and A. T. Walden were |

on the Statement as to Jurisdiction and a bnef opposmg
‘a Motion to Dismiss or Affirm in No. 2. '

‘Paul E. Wilson, Assrstant Attorney. General of Kansas
' argued the cause for appellees in No. 1 on the orlgmal

' argument and on the reargument. Wlth “him on the, -

~ briefs was Harold R. Fatzer, Attorney General

John W Davis argued the cause for appellees in No. 2

- on the orlgmal argument and for appellees in Nos, 2 and

4 on the reargument. With him on the briefs in No. 2 V

‘were T. C. Callison, Attorney General of South Carolina;

'Robert McC. Figg, Jr., S. E. Rogers, William R. Meagher'

and Taggart thpple .

BROWN v BOARD OF EDUCATIO\l 485

483‘, k o . Counsel for Partles

J. Lindsay Almond Jr., Attorney General of Virginia, V

‘ ;_and T. Justin -Moore .argued. the cause for appellees in
No. 4 on the original argument and for appellees in Nos. 2.
'fand 4 on the reargument. On the briefs in No. 4 were -
- J. Lindsay Almond, Jr., Attorney General, and Henry T.
‘Wickham, Specral Assistant Attorney General, for the
. State of Virginia, and T. Justm Moore, Archibald Q.
- Robertson, John W. Riely and T. Justm Moore Jr. for
the Prince Edward County School Authomtxes appellees :

H. Albert Young,\ Attorney General of . Delaware,

- argued the cause for petitioners in No. 10 on the ongmal‘_

‘ "A,.argument and on - ‘the reargument With him on the
W}brlefs was | Louw J F’mger Spemal Deputy Attorney

; General s , Lo '

By spec1al leave of Court Asszstant Attorney General
Rankin argued the cause for the United States on the
reargument, as amicus curiae, urgmg reversal in Nos. 1,2

" ‘and 4 and affirmance in No. 10.." With him on the brlef

were Attorney General Brownell, Philip Elman, Leon

~ Ulman, thlzam J. Lamont and M. Magddena Schoch.
~James P. M cGranery, then Attorney General, and Philip
. Elman ﬁled a brief for the United States on the original -

: argument as amicus. curzae urgmg reversal mn Nos 1,2

and 4 and aﬁirmance in No 10

Brrefs of amiéi curiae supportmg appellants in No. 1
were filed by Shad Polier, Will Maslow and Joseph B.

. Robison for the American -Jewish’ Congress; by Edwin

J. Lukas, Arnold Forster; Arthur Garfield Hays, Frank

 E. Karelsen, Leonard Haas, Saburo Kido and Th;eodore
* Leskes for the Amencan Civil Liberties Union et al.; and
" by John Ligtenberg and Selma M. Borchardt for the
. Aliierican Federation of Teachers..- Briefs of amici curiae

supporting appellants in No. 1 and respondents in No. 10
were filed by Arthur J. Goldberg and Thomas £. Harris
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Opinion of the Court. . . 34708

for the Congress of Industrial Organizations and by
Phineas Indritz for the American Veterans Committee,
Inec. ' V :

, MR CHIEF JUSTICE W ARREN dehvered the opinion:of
the Court. : » oo

These cases come - t;o us from the States of Kansas,

South Carolina, Virginia, and Delaware. They are pre-

mised on dxﬂerent facts and different local conditions, -

but a common legal question Justlﬁes their conSLderatlon
together in this consolidated oplmon

1 In t.he Kansas case, Brou;n v. Board of Education, the plaintiffs
are- Negro -children of elementary 'school age residing in Topeka.
They brought this action in the United States Distriet Court for the

~ District of Kansas to enjoin enforcement of a Kansas statute which -
permits, but does not require, cities of more than 15,000 population -

“to maintain separate school fac!lmes for- Negro and white students,
Kan, Gen: Stat. § 72-1724 (1949).  Pursuant to that authority, the
Topeka Board of Education elected to establish segregated elementary
schools: Other public schools in the community, however, are oper-
" ated on a nonsegregated basis. The three-judge District Court, con-
vened under 28 U. 8. C. §§2281 and 2284, found that segregation

" in public education has'a detrimental effect upon Negro children, .

‘but denied relief on the ground that the Negro and white schools

were substantially equal with respect to buildings, tmnsportatxon -

curricula, and educational I qualifications of teachers. 98 F. Supp. 797.
The case is here on' direct appeal under 28 U. 8. C. § 1253.

In the South Carolina case, Briggs v. Elliott, the plaintifis are Negro

children of both elementary and high school age residing in Clarendon
County. They brought this action in the United States District
Court for the Eastern District of South Carolina to enjoin enforce-
ment of provisions in the state constitution and statutory code which
- require the segregation of Negroes and whltes in public - schools.
8. C. Const., Art. XI, §7; S. C. Code §5377 (1942). The three-
_judge sttnct Court, convened under 28 U. 8. C, §§ 2281 and 2284,
denied the requested relief. The court found that the Negro schools
were inferior-to the white schools and ordered the defendants to begin

_ immediately to equalize the facilities. But the court sustained the

_validity of the contested provisions and -denied the plaintiffs admis-
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In each of the cases, minors of the Negro race, through

their legal representatives, seek the aid of the courts in

obtaining admission to the public schools of their com-

-munity on a nonsegregated basis. In each instance,

sion',to the white schools during the equalization program. 98 F.
Supp. 529. This Court-vacated the District Court’s judgment and
remanded the case for the purpose of obtaining the court’s views

‘on a report filed by the defendants concerning the progress made in

the equalization -program. - 342 U. 8. 350. On remand, the District
Court found that substantial equality had been achieved except for
buildings and that the defendants were proceeding to rectify this
inequality -as well. 103 F. Supp. 920. The case is again here on

- direct appeal under 28 U. 8, C. §1253.

In the Virginia case, Davis v. County School Board, the plaintiffs
are Negro children of high school age residing in Prince Edward

* County. They brought this action in the United States District

Court for the Eastern District of Virginia to enjoin enforcement of
provisions in the state constitution and statutory code which require
the segregation- of Negroes and whites in public schools. Va. Const.,
§140; Va.-Code §22-221 (1950). The three-judge District Court,
convened under 28 U. 8. C. §§ 2281 and 2284, denied the requested

“relief. ‘The  court found the Negro school inferior in physical

plant, currlcula, and transportation, and ordered the defendants
forthwith to provide substantially equal curricula and transportation

~ and to “proceed with all reasonable diligence and dispatch to remove”

the inequality in physical plant. -But, as in the South Carolina case,
the court sustained the validity of the contested provisions and denied

“the plaintifis admission to the white schools during the equalization

program. 103 F. Supp. 337. The case is here on direct appeal
under 28 U, 8. C. § 1253.

In the Delaware case, Gebhart v. Be!ton, the plaintifis are Negro
children of both elementary and high school age residing in New
Castle County. They brought this action 'in the Delaware Court

,of Chancery to enjoin enforcement of provisions in the state consti-
‘tution and statutory code which require the segregation of Negroes

and whites in public schools. Del. Const., Art. X, §2; Del. Rev.
Code §2631 (1935). The Chancellor gave judgment for the plain-

. tiffs and ordered their immediate admission to schools previously
~ attended only by white children, on the ground that the Negro schools

were inferior with réspect to teacher training, pupil-teacher ratio,
extracurricular activities, physical plant, and time and distance in-

288037 O—54~—38,
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they had been denied admission to schools attended. by

white children under laws requiring or permitting segre--

gation according to race. This segregation was alleged to

‘deprive the plaintiffs of the equal protection of the laws

under the Fourteenth Amendment. In each of the cases
other than the Delaware case, a three-judge federal dis-
trict court demed relief to the plaintiffs on the so-called
“separate but equal” doctrine announced by this Court

in Plessy v. Ferguson, 163 U.S. 537, Under that doctrine, -
- equality. of treatment is accorded when the races are .
provided substantially equal facilities, even though these -
facilitjes be separate. . In the Delaware case, the Supreme.

Court of Delaware adhered to that doctrine, but ordered
" that the plaintiffs. be admitted to the white schools
because of their superiority to the Negro schools.

The plaintiffs contend that segregated public-schools

are not “equal” and cannot be made “equal,” and that

hence they are deprived of the equal protection of the

laws. Because of the obvious importance of the question

presented, the Court took jurisdiction.’- Argument was

heard in the 1952 Term, and reargument was heard this
Term on certain questions propounded by the Court.?

volved in travel. 87 A.2d 862. The Chancellor also found that seg-
. regation itself results in an inferior education for Negro chil dren (see

note 10, irifra), but did not rest his decision on that ground. Id, at’

865. The Chancellor’s decree was affirmed by the Supreme Court of

Delaware, which intimated, however, that the defendants might be’
able to obtain a medification of the decree after equalization of the

Negro and white schools had been accomplished. 91 A. 2d 137, 152

The defendants, contending only that the Delaware courts had erred ;
in- ordering the immediate admission of the Negro plaintiffs to 'the
white schools, applied to this Court for certiorari. The writ. was’
granted, 344 U. 8. 891, " The plaintiffs, who were successful below T

did not submit a cross-petition.
2344 U. 8. 1, 141, 891.

3345 U. 8. 972. The Attorney General of the United States par-'; ’

tlcxpated both Terms as amicus cumae

_—
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- Reargument was largely devoted to the circumstances

surrounding the adoption of ihe’yFourteenth Amendment
in 1868. It covered exhaustively consideration :of the
Amendment in Congress, ratification by the states, then

_existing practices in racial segregation; and the views of

proponents and. opponents of the Amendment. This
discussion and our own mvestlgatlon convince us that,
although these sources cast some light, it is not enough
to resolve the problem with which we are faced. - At best,

" they are inconclusive. The most avid proponents of the
-post-War Amendments undoubtedly intended -them to
remove all legal distinctions among “all persons born

- or naturalized in the United States.” Their opponents,
~just as certainly, were antagonistic to both the letter and

: the. spirit of the Amendments and wished them to have

the most limited effect. What others in Congress and
the state 1egxslatures had in mind cannot be determmed
with any degree of certainty.

An additional reason for the inconclusive nature of the
Amendment’s history, with respect to segregated schools,
is the status .of public education at that time.* In the
South, the movement .toward free common schools, sup-

* For a general study of the develbpment of public education prior

" to the. Amendment, see Butts and Cremin, A History of Education in
.American Culture (1953), Pts. I, II; Cubberley, Public Education in
. the United States (1934 ed.), cc. II-XII." School practices current

at the time of the adoption of the Fourteenth Amendment are de-

‘ scrlbed in Butts and Cremin, supra, at 269-275; Cubberley, supra,
© at 288-3390, 408-431; nght ‘Public Education in the South {1922),
ce. VIII, IX. See also- H. Ex. Doc. No. 315, 41st Cong., 2d Sess.

(1871). Although the demand for free public schools followed sub-
stantially thé same pattern in both the North and the South, the
development in the South dld not begin to gain momentum until
about 1850, some twenty years after that in the North. The reasons
for the somewhat slower development in the South (e. g, the rural

"character of the South and the different regional attitudes toward

state assistance) are well explained in Cubberley, supra, at 408-423.
In the country as a whole, but particularly in the South, the War
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ported by general taxation, had not yet taken hold.
Education of white children was largely in the hands of
- private groups. Educatmn of Negroes was almost non-

existent, and practically all of the race were illiterate. : -
" In fact, any education of Negroes was forbidden by law
in some states. Today, in contrast, many Negroes have ‘
~ achieved outstanding success in the arts and-sciences as -

well as in the business and professional world, Tt is-true
that pubhc school education at the time of the Amend-
ment had advanced further-in the North, but the effect
- of the Amendment on Northern States was generally
ignored in the congressional debates. Even in the North,
the conditions of public education did not approximate
‘those existing today. The curriculum was usually rudi-

mentary ; ungraded schools were common in rural areas;
the school term was but three months a year in many

states; and compulsory school attendance was virtually

unknown. As a consequence, it is not surprising that

there should be so little in'the history‘of the Fourteenth

" Amendment relating to’ 1t;s mtended eﬁect on pubhc;

education:

In the first cases in- this Court construmg the Four- . .

teenth Amendment decided shortly after its adoption,
the Court mterpreted it as proscnbmg all state-imposed

discriminations against the Negro race.’ The doctrine of -

v1rtually stopped all progress in pub ic educatxon Id., at 427—428'
The low status of Negro education in all sections of the country,
both before and immediately after the War, is described in Beale, -

A History of Freedom of Teaching in American Schools (1941), 112~

132, 175-195. Compulsory school attendance laws were not gen-
erally adopted until after the ratification of the Fourtcenth Amend-
ment, and it was not until 1918 that such laws were in force in all
the states. Cubberley, supra, at 563-565. '

® Slaughter-House Cases, 16 Wall. 36, 67-72 (1873); Strauder v.

West Virginia, 100 U. 8, 303, 307-308 (1880)"

“It ordains that no State shall deprive any person of life, liberty, or .

property, thhoui; due process of law, or deny to any .person within
its jurisdiction the equal protection of the laws. What is this but

43 s e e
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‘;separate but equal” did not make its appearance in this
Court until 1896 in the case of Plessy v. Ferguson, supra,

‘mvolvmg not education but transportation® American

courts have since nce labored with the doctrine for over half
a century. In this Court, there have been six cases in-
volving the “separate but equal” doctrine in the field of

| " public education.” In Cumming v, ‘County Board of
-Education, 175 U, S. 528, and Gong Lum v. Rice, 275

U. 8. 78, the validity of the doctrine itself was not chal-

- lenged.® In. more recent cases, all on.the graduate school

declaring that the law in the States shali be the same for the blaek

" as for the white; that all persons, whether colored or whnte shall
~ -stand equal before the laws of the States, and, in’ regard to the colored
- race, for whose protection the amendment was'primarily designed,

that no discrimination shall be made against them by law because of
their color? The words of the amendment, it is true, are prohibitory,
but they contain a necessary implication of a positive immunity, or
right, most valuable to the colored race,—the right to exemption from
unfriendly legislation against - them distinctively as colored,—exemp-

' ~tion from legal: discriminations, 1mp1ymg inferiority in civil society,

lessening the security of their .enjoyment of the rights. which others

* enjoy,.and discriminations whlch are steps towards reducing them to
- the condition of a subject race.” .
" See also Virginia v. Rives, 100 U. S. 313, 318 (1880) Ezx parte Vir-

ginia, -100 U, 8. 339, 344-345 (1880).
& The doctrine apparently originated in Roberts v. City of Bost(m »

:59 Mass. 198, 206 (1850), upholding school segregation against attack

" as being violative of a state constitutional guarantee of equality.

s

Segregation in Boston public schools was eliminated in 1855. Mass.

Acts 1855, c. 256. But elsewhere in the North segregation in public

education has persisted in some communities until recent years. It
is apparent that such segregation has long been a namonmde prob-
lem, not merely one of sectional concern.

? See also Berea College v. Kentucky, 211 U. 8. 45 (1908).

8 In the Cumming case, Negro taxpayers sought an injunction re--
quiring the defendant school board to discontinue the operation of a

-high sehool for white children until the board resumed operation of

a high school for Negro children. Similarly, in the Gong Lum case,

" the -plaintiff, a child of Chinese descent, contended only that state

authorities had misapplied the doctrine by classifying him with Negro

“children and requiring him to attend a Negro school.
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level, 1nequahty was found in bhat speclﬁc beneﬁts en-

joyed by white students were denied to Negro students o

of the same educational qualifications. Missouri ez rel.
Guaines v. Canada, 305 U. S. 337; Sipuel v. Oklahoma, 332
- U. 8. 631; Sweatt v. Painter, 339 U. S. 629; McLaurin v.
Oklahoma State Regents, 339 U. S. 637. In none of
these cases was it necessary to re-examine the doctrine to
~ grant relief to the Negro plaintiff. And in. Sweatt v.
Painter, supra, the Court expressly reserved decision on

“the question whether Plessy v. Ferguson should be held

inapplicable to public education.

< In the instant cases, that question is dlrectly presented :

Here,  unlike Sweatt v. Painter, there are findings below
that the Negro and white schools involved have’ been

equalized, or are being equalized, with respect to build-

ings, cumcula qualifications and salaries of teachers, and

other “tangible” factors.® Our decision, therefore, can- ‘

not turn on merely a comparison of these tangible factors

in the Negro and white schools involved in each of the _,
cases. We must look instead to the effect of segregation

itself on public_education. A
In approaching this problem, we cannot turn the clock
" back to 1868 when the Amendment was adepted, or even
to 1896 when Plessy v. Ferguson was written. We must
consider public education it the light of its full develop-
ment and its present place in’ American life throughout

oIn the Kansas case, the court below fuund substantxal equality

as to all such factors. 98 F. Supp. 797, 798. In the South Carolina -
case, the court below found ‘that the defendants were proceeding
“promptly and in good faith to comply with the court’s decree.” 103 .

F.-Supp. 920, 921. 1In the Virginia case, the.court below noted that - -

the equalization program was already “afoot and progressing” (103 F.

Supp. 337, 341); since then, we have been advised, in the Virginia

Attorney General’s brief on reargument, that the program has now
been completed. "In the Delaware case,. the court below similarly

noted that the state’s equahzatxon program was well under way. - 91
A. 2d 137, 149. '
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the Natxon ‘Only in this way can it be determined if
segregation in in public schools deprives these plaintiffs of
the equal protection of the laws.

Today, education is perhaps the most important fune-
tion of state and local governments. Compulsory school
attendahce laws and the great expenditures for education
both demonstrate our recognition of the importance: of .
education to our democratic society. It is' required in-
the. performance of our most basic public responsibilities,
even service in the armed forces. It is the very founda-
tion of good. citizenship. ‘Today it is a principal instru- -
ment in awakening _the child to cultural values, ‘in

- preparing him for later pro professxonal training, and in help- .

- ing him to adjust normally to his env1ronment “In these
" days, it.is doubtful that any child may reasonably be
- expected to succeed in life if he is denied the opportunity

of an education. Such an opportunity, where the state
has undertaken to provide it, is a right which must be

" made available to all on equal terms.

We come then to the question presented: Does segre-

~ gation of children in public schools solely on the basis

of race, even though- the physmal facilities and other
“tanglble” factors may be equal, deprive the children of
the minority group of equal educational opportunities?

- We beheve that it does.

In Sweatt v. Painter, supra, in finding that a segregated

‘law school for Negroes could not provide them equal -

educational opportunities, thls Court relied in large part
on “those qualities which are mcapable of objective meas-
urement but which make for greatness in a law school.”

" In McLaurin v. Oklahoma State . Regents, supra, the

Court, in requiring that a Negro admitted to a white

« graduate school be treated like all other students, again
- resorted to- mtanglble considerations: “. .. his ability

to study, to engage in discussions and exchange views with
other students, and, in general, to learn his profession.”
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Such considerations apply with added force to children
in grade and high schools.. To separate them from others
of similar age and qualifications solely because of their
race generates a feelinig of inferiority as to their status
in the community that may affect their hearts and minds

‘in a way unlikely ever to be undone. - The effect of this

separation on their educational'opportuniyies was'x&:ell
stated by a finding in the Kansas case by a court which

nevertheless felt compelled to rule against the Negro .

plaintiffs: ‘ .

“Segregation of white and colored children in pub-
lic schools has a detrimental effect upon the colored
children. The impact is greater when it has the

‘sanction of the law; for the policy of separating the .

races is usually interpreted as denoting the inferiority

‘of the negro group. A sense of inferiority affects

- the motivation of a child to learn. Segregation with
the sanction of law, therefore, has a tendency to [re-

tard] the educational and mental development of. -
negro children ‘and to deprive them of some of the

 benefits they would receive in a racial{ly] integrated
- school system.” 1 , Co c . o
Whatever may have been the extent c¢f psychological

knowledge at the time of Plgssy v. Ferguson, this finding’

is.amply supported by modern authority. Any:lan-

¥ A similar finding was made in the Delaware case: “I conclude
from the testimony that in our Delaware society, State-imposed
segregation in education . itself results in the Negro children, as-a
class, receiving educational opportunities which are substantially
inferior to those available to white children otherwise similarly
situated.” 87 A. 2d 862, 865. ‘ ‘ )

1 K. B. Clark, Effect of Prejudice and Diserimination on Personal-
ity Development (Midcentury White House Conference on Children
and Youth, 1950); Witmer and Kotinsky, Personality in the Making
(1952), ¢. VI; Deutscher and Chein, The Psychological Effects of
Enforced Segregation: A Survey of Social Science Opinion, 26 J.
Psychol. 250 (1948); Chein, What are the Psychological Effects of
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. guage in Plessy v. Ferguson contrary to this finding is
. rejected. y :

‘We conclude that in the field of public education the

- doctrine of “separate but equal” has no place. Separate
- _educational facilities are inherently unequal. -Therefore,
- we hold that the plaintiffs and others similarly situated

for whom the actions have been brought are, by reason.
of the segregation complained of, deprived of the equal
protection of the laws guaranteed by the Fourteenth
Amendment. This disposition makes unnecessary any

discussion whether such segregation also violates the Due

Process Clause of the Fourteenth Amendment.*
Because these are class actions, because of the wide
applicability of this decision, and because of the great

~ variety of local conditions, the formulation of decrees in -

these cases presents problems of considerable complexity.

- On reargument, the consideration of appropriate relief
- was necessarily subordinated to the primary question—

the constitutionality of segregation in public education.

~ We have now announced that such segregation is a denial
- of the equal protection of the laws. In order that we

may have the full assistance of the parties in formulating
decrees, the cases will be restored to the docket, and the

.parties are requested to present. further argument on
- Questions 4 and 5 previously propounded by the Court
- for the reargument this Term.® The Attorney General

Segregation Under Conditions of Equal Facilities?, 3 Int. J. Opinion

and Attitude Res. 229 (1949); Brameld, Educational Costs, in Dis-
crimination and National Welfare (Maclver, ed, 1949), 44-48;
Frazier, The Negro in the United States (1949}, 674-681. And see
generally Myrdal, An American Dilemmasa (1944). '
12 See Bolling v. Sharpe, post, p. 407, concerning the Due Process

‘Clause of the Fifth Amendment.

18 a&{Assuming it is decided that segregation in public schools

violates the Fourteenth Amendment

~ “(a) would a decree necessarily follow -providing that, within the
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of the United States is again invited to participate' The

Attorneys General of the states requiring or permitting -

segregation in public education will also be permitted to
appear as amici curiae upon request to do so by Septem-
ber 15, 1954, and submission of briefs by October 1, 1954.*

It 18 30 ordered

limits set by normal geographlc school districting, Negro ch;ldren ,

should forthwith be admitted to schools of their choice, or

“(b) may this Court, in the exercise of its equity powers,. permit
an effective gradual adjustment to be brought about from existing
segregated systems to a system not based on color distinctions?

“5. On the assumption on which questions 4 (a) and (b) are
based, and assuming further that this Court will exercise its equity
powers to the end deseribed in question 4 (b),

“(a) should this Court formulate detailed decrees in these cases;

“(b) if so, what specific issues should the decrees reach;
“(c) should this Court appoint a special master to hear evidence
with a view to recommending specific terms for such 'decrees; |

“(d) should this Court remand to the courts of first instance with

directions to frame decrees in these cases, and if .so0 ‘what general
directions should the decrees of this Court include and what pro-

cedures should the courts of first instance follow in arriving at the

specific terms of more detailed decrees?”
14 See Rule 42, Revnsed Rules of this Court (eﬁ'ect:ve J uly 1, 1954)

arm——————- 5 1 s 7o S0 T

' BOLLING v. SHARPE. - 407

= Syllgbué.

BOLLING &t AL. v. SHARPE £t AL,

CERTIORARI TO THE UNITED S'I;A’I‘ES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT. '

No. 8. Argued December-10-11, 1952.—Reargued December §-9,
1953 —Decided May 17, 1954.

Racial segregatxon in the public schools of the District of Columbia
~ . is a denial to Negro children of the due process of law. guaranteed

by the Fifth Amendment. Pp. 498-500.
(a) Though the Fifth Amendment does not: contam an equal

protectnon clause, -as does the- Fourteenth Amendment which ap-

plies only to the States, the concepts of equal protection and due

. - process are not. mutually exclusive. P.499.

“{b) stcnmmatxon may be so un]ustlﬁable as to be vnolatxve,

“j"of due process.. P. 499,

. (e} Segregatlon n. publlc education is not reasonably related .
to any .proper governmental ‘objective, and thus it imposes on

" 'Negro children of the District of Columbia a burden that consti-

tutes an arbltrary deprivation of their liberty in violation of the

* Due Process Clause. Pp. 499-500.

{d) In view of this Court’s decision in Brown v. Board of Edu-
cation, ante, p. 483, that the Constitution prohibits the States from
maintaining racially segregated publie schools, it would be unthink-
able that the same Constitution would impose a lesser duty on the
Federal Government. P. 500. :

(e} The case is restored to the docket for further argument on

. specified questions relating to the form of the decree. P. 500.

“ Georgée E. C. Hayes and James M. Nabrit, Jr. argued

“the cause for- petitioners on the original argument.
. and on the reargument. With them on the briefs were

George M. Johnson and Herbert O. Reid, Jr. Charles W.
Quick was also on'the brief on the reargum'ent, ’

- Milton D. Korman argued the cause for respondents

on the original argument and on the reargument. With
him on the briefs were Vernon E. West, Chester H. Gray
and Lyman J. U mstead
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Angle £ right 12°17' 30", course N. 10° 45' W. 190515 ¢,

to:a post opposite the lower end of Green Rj

’ ‘ . lver Island, :

at low water as it was in 1792, witnessed by a sycamox-,eagg" '
inches, N. 65°35' E. 363.45 ft. - The above courses are rup’

fm}n the true meridian as ascertained by observation at the
point on the map marked “ W » on the line between township

- 8ix (6) and seven (7).

- Respectfully submitted. , o
e o " C.C.G
Feb’y 3d, 1896. A g% V.o
Exumrr « G | ' o
| } Statement of Costs and Expenses.

C. C. Genung, civil engineer, services ren-

dered by order of the commission e
orde on........ | 5
Expenses of Lieut, ‘Col. Amos- Stickney, . -
U..S. A.,Acommis.sioner. il B6460
Services as member of the commission ..... ‘50000 56460

~ Expenses of Gaston M. Alves, commissioner 20 00

Services as member of the commissi '
es ) commission .... 50000 -52
Expenses of Gustavus V. Menzies, commis- "o

sloner............ ... IR - 72000 "
Services as member of the commission.:... 50000 520 60
F. A. Guthrie, typewriter ...,.... ... ... .o 1500
~Kellar Printing Company ............... ‘ 4125
Total .............. . | o
o - RETPRPPUI R el $2236 60

. An.d the court being now fully advised in the v}ﬁremises':

N _It‘ls ordered that the exceptions to the report of said com-

missioners be overruled and that thé.i'eport of said commis-. -

sioners be, and the same is hereby, confirmed: = |
And it is ordered, adjudged, and decreed that the boandéry

line betwefan said States of Indiana and Kentucky in contro-
versy herein be, and it is hereby, established and declared to
be as delfneated and set forth in said report and: the map ac-
companying the same and referred to therein “which map is
hereby directed to be filed as zfpart of this dec;ee.

-It is further ordered, adjndged, and decreed that the said

' PLESSY v. FERGUSON. . sar
S'yllabtis:

bdunddry line as described in said report and as delin'eated

oon said map, and now marked by-cedar posts, be permanently

marked as recommended in said report, with all convenient -

- speed, and that $aid commission be continued for that purpose,

and make report thereon to this court, and that this cause
be retained until such report is made. . S .
It is further ordered, adjudged, and decreed that the com-

- pensation.and expeunses of the commissioners and the expenses -
_ . attendant on the discharge of their duties, up to this time,
* be, and-they are hereby, allowed at the sum of two thousand
“two hundred and thirty-six dollars and sixty cents in accord-
‘ance with their report, and that said charges and expenses

and the costs of ‘this suit to be taxed be equally divided be-
tween the partiés hereto. - S
And it is further ordered, adjudged, and decreed that- this

“decree is without prejudice to further proceedings as either of -

the parties may be advised for the determination of such part

.~ of the boundary line between said States as may not have
. been settled. by this decreé under the pleadings in this case.

And it is further ordered, adjudged, and decreed that the

_“clérk,of this court do forthwith . transmit tq the chief magis-
trates of the States of Kentucky and Indiana copies of this

decree duly authenticated under the seal of this court. - _
B per Mr. Cnmier Justice FuLiEr.

~May 18, 1896,

R
ey

PLESSY ». FERGUSON.

 ERROR T0 THE SUPREME COURT OF THE STATE OF LOUISIANA.
i . . ) . ;
4461:70. 210. Argued April 13, 1896_. — Decided May 18, 1896,

The statute of, Louisiana, acts of 1890, No. 111, requiring railway compa-
nies carrying passengers in their coaches in that State, to provide equal,
but separate, accommodations for-the white and colored races, by ‘pro-
viding two or more passenger coaches for each passenger train, or by
dividing the passenger coaches by a partition so a8 to secure separate
accommeodations; and providing that no person shall be permitted to
occupy seats in coaches other than the ones assigned to them, on account
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- of the race they belong tn; and reqniring the 6ﬂ§cers of the pas‘sem’re

B 8 r

;:x;irs}sx to assign ee}ch passenger to the coach or compartment assigneq
€ race to which be or she belongs; and imposing fines or imprigoy:

m : o . >3 B
ent upon passengers insisting- on goiug into & coach or compartmeyy

‘ :ﬁzezot::; rﬁ:i one set aside for the race to which he or she belongs
P, :.npon qfﬂcers of the trains power to refuse to, CAITy on r.hé
o bassengers refynslng to ocenpy the coach or compartment assigned
eru 'e;n, and exfempt;iug Qll(i' railway company from liability for such

sai, are not in conflict with the provisions either of the Thirteenty

Amendment or of thg Fourcgemh Amendment to the Coustitution of the

United States.

r ‘T.ms Was a petition for writs of prohibition and certiorari
pmgmall.y ﬁied in the Supreme Court of the State by Pless .
Fhe plaintiff in error, against the Hon. John H. Fer uso;’
judge of the criminal District Court for the parish of Oﬁean .
and settmg-fort;h‘in substance the following facts : K

' ?hat petitioner was a citizen of the United States and
reswlent: of the State of Louisiana, of mixed descent in 1:}1::3L
proportion of seven eighths Caucasian and one eighth African
plooé ; lthat the mixture of colored blood was not discernible
in him, and that he was entitled to every recognition, right
Qrwllege and immunity secured to the citizens -»31? the"Unfigte(i
States of the white race by its Constitution and laws : that on
June 7, 1892,‘ I?e.engagecl and paid for a first class pa,,ssace on
the East Louisiana Railw: y from New Orleans to Oovin?rton
in the same State, and theréupon entered a passenger tc;'&in’
and took possession of a'vacant seat in a coach wheré‘passenf

gers of the whi't;_e race were accommodated ; that such railroad
company was incorporatéd by the laws of Louisiana as a -

common carrier, and was not authorized to distinguish be-
tw'een m'tl‘zens according to their race. - But, notwithstanding
thls,‘ pe?ltlonerﬂ was required by the conductor,' under penalty
of ejection from said train and imprisonment, to vacate said
coach and occupy another seat in g coach a;'s‘iwned by said
company for persons not of the white race, andb‘for no other
reason than that petitioner was of the colored race; that
upon petltactner’s refusal to comply with such'order,.hé was,
with th.e‘ aid f)f a police officer, forcibly ejected from said
coach and hurried off to and imprisoned in the parish jail of

N
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New Orleans, and there held to answer a charge made by
such officer to the effect that he was guilty of having -crim-
inally violated an act of- the General Assembly of the State,

~ approved July 10, 1890, in such case made and provided.

That petitioner was subsequently brought before the re-
corder of the city for preliminary examination and committed
for trial to the criminal District Court for the parish of
Orleans, where an information. was filed against him in the

_matter.above set forth, for a violation of the above act, which
act the petitioner affirmed to be null and void, because in -

conflict with the Constitution of the United States; that
petitioner interposed a plea to such information, based upon
the unconstitutionality of the act of the General Assembly, to
which the district attorney, on_ behalf of the State, filed a
demurrer ; that, upon issue being joined- upon such demurrer
and plea, the court sustained the demurrer, overruled the plea,
and ordered petitioner to plead over to the facts set forth in
the information, and that, unless the judge of the said court
be enjoined by a writ of prohikjtion from further proceeding
in such case, the court will proceed to fine and sentence

- petitioner to imprisonmerit, and thus deprive him of his con-

stitutional rights set forth in his said plea, notwithstanding
the unconstitutionality of the.act under which he was being
prosecuted ; that no appeal lay from such sentence, and peti-.
tioner was without relief or remedy except by writs of pro-
libition and certiorari. “Copies of the information and other”
proceedings in the criminal District Court svere annexed to
“the pefition as an exhibit. - s
Upon ‘the filing of this petition, an order was issued upon
the respondent to show cause why a writ of prohibition should
not issue ang be made perpetual;, and a further order that the
record of the proceedings-had in the criminal cause be certified
and transmTtted to the Supreme Court.
To this order the respondent made answer, transmitting a
- certified copy of the proceedings, asserting the constitutionality
of the law, and averring’ that, instead of pleading or admit-
ting that he belonged to the colored race, the said Plessy
declined and refused, either by pleading or otherwise, to ad-
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-mit that he was in i . ' o
In any sense : ion 'a éo ’
man. , ; Jy sense or In any proportion ‘a éoloreq
The case comi heari ' ‘ '

I ming on for a hearing before the Supreme Court,

13

th ini
at court was of opinion that the law under which the pros

ecutio e S
n was had was constitutional, and denied the relief”

. ggaye%c‘if hfor by the petitioner. A% parte Plessy, 45 La. Ann
. Hiereupon petitioner prayed for u writ of error from this‘

court which was allowed by t i ; ‘
Court of Louisiany. y the Chief J ustice of the Supreme

Mr. 4. W Tour ' e lipe. |
A 7. gee and Mr. S. F. Plillips for plaintiff i
error. Mr. F D. MeRenney was on Mo, PMZZ@S’E br?e;.ﬁ’ "

- Mr. James C. Walker filed a brief for plaintiff in error.
Mr. Alexander Porter Morse for defendant m error. M.

M. J. Cunningham, Atte i )
am, Attorney General of the State of Topic
- ana, and Mr. Lional ddams were on his brief, i LO‘me

- M=z, Justice Brown, after stating the case, deli‘v‘ered the -

opinion of the court,

Gei‘i::i 1018;51?18‘ upon the constitutionality of -an act of the
, rovid“ : mbly of the' Stat‘eo of Louisiana, passed in 1890,
p Mg 1or separate railway carriages for the white and
colored races. * Acts 1890, No. 111, p. 152. o
: ’T.h‘e first section of the statute enacts ‘ that all railway com-
g?:;?;eczr?l{:% Passengers in their coaches in this State, shall
provids r;{}ezst bt:t Séparate accommodations for the white, and
oolo passenoéf _z providing two or more passenger coaches for
ot Sz o bram, or by dividing the passenger coaches by
That oo 0 secure separate accommodations: Provided,
oy s ein shall not be construed to apply to street rail-
roads. ph SOn or persons, shall be admitf,ed to oceupy
coaches, other than, the ones, assiened. to them on
Account of the race they belong to.” ’ o
‘ By the second section it was enacted « fhat the officers of
such pgssenger trains shall have power and are hereby required
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to assign each passenger to the coach or “oompa,rtment used
for the race to which such passenger belongs; any passenger
insisting on going-into a coach or compartment to which by

‘race he does not belong, shall be liablé to a fine of twenty-five

dollars, or in lieu thereof to imprisonment for a period of not
more than twenty days in the parish prison, and any officer
of any railroad insisting on assigning a passenger to a coach or
compartment other than the one set aside for the race to which
said ‘passenger belongs, shall be liable to a fine of twenty-five

dollars, or in'lieu thereof to imprisonment for a period of not
“more than twenty days in the parish prison; and should any.

passenger refuse to occupy the coach or compartment to which

- he or she is assigned by the officer of such railway, said officer.

shall have power to refuse to carry such passenger on his

" train, and for such refusal neither he nor the railway company

which he represents shall be liable for damages in any of the

courts of this State.” .
The third section provides penalties for the refusal or neg-

“lect of the officers, directors, conductors and employés.of rail-

way companies to comply with the act, with a proviso that
“nothing in this act shall be construed as applying to nurses
attending children of the other race.” The fourth section is -
immaterial. - : -
The information filed in thecriminal District Court charged
in- substance that Plessy, being a passenger betiween two.
stations within the State of Louisiana, was assigned by officers
of the company to the coach used for the race to which he be-
longed, but he insisted upon going into a coach used by the
race to which he did not belong. "Neither in the information
nor plea was his particular race or color averred. ‘
The petigion for the writ of prohibition averred that peti-
tioner was seven eighths Caucasian and one eighth African
blood ; that the mixture of colored blood was not discernible
in him, and- that he was entitled to every right, privilege and
immunity secured to. citizens of the United States of the white
race ; and that, upon such theory, he took possession of a va:
cant seat in a coach where passengers of the white race werc
aecommodzited, and was ordered by the conductor to vacute
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_:;:1 c?ach and take a seat in another assigned to per'so;ls'- £

dem:gdorgd ’_race, anq havirllg refused to comply W.ith‘sﬁé)}i

officer ande VA forczb%y ejected . with the aid of g poli -
) 'mprisoned in the parish jail fo answer 5 chargc:

of having violated-the above act, -

The constitutionality 6f thi :
1 ttutionality of this act is attacked upon the o
ghat 1t conflicts bo.th..with the Thirteenth Amgndmentg:folzgd :
onstitation, abolishing slavery, and the Fourteenth vAm'en'de"

ment, which - prohibits certain restrict: ¢ gt S
part of the States, restrictive legislation on the
1. That it does not conflict with the Thirtéenth Amegd‘

_ment, which. abolished slavery and. involuntary servitudy.
)

g}licept as a p}lnis:hment for crime, is too clear for argument
thzwer_y 1mp1.xes involuntary servitude — g state of bct;nda . .
o eth(;\\l nsrshlpaof mankind as a chattel, or at least the contngI’
abor and services of -one man for the benc o
vie ne | e benefit of anoth
and the absence of a legal right to. the disposal ‘of AhisVorj;,‘

. berson, property and services. This am
or es, endment was said in .-
th? élqug/zter—/zoaise cases, 16 Wall. 86, to have beengn?;:]dd;g’ 3
primarily to abolish slavery, as it had been previously known

;r; 'tix:_ %o}'lu‘nt;ry, and that it equally forbade Mexican peonage
Inese coolie trade, when the

. ' ] Yy amounted to gl :

or involuntary servitude, and that the use of the word “z::g

N : ) ‘
:zluc;e Was Intended to prohibit the use of a] forms of invol- -

ntary slavery, of whatever class or name. Tt was intimated
y -

tl;lhofft:i: in tha,;: c;]a.se that this amendment was regarded by
smen of that day as insufficient to protect the. ealan.

race from certain laws which b actod i tho Seored

. ad been enacted in the Southern

. | ern

: gliz:(i:ies, tmpo;zng upon the colored race onerous disabilities and
€ns, and curtailing their Tights in the pursuit of life

liberty and property to such an extent that their freedom

was of little value’; and that
. the Fourt ‘
devised to meet thi,s exigency. wenth Amendment W_‘"S

Séli(Sioéhtoo, in the ’C'z'vi@ Lights cases, 109 U, 8. 3, 24 i‘t v;'as -
that the act of 4 mere individual, the owner of 'a,n inn, a
&

E:::g;: ctonve{ance‘ or place of amusement, refusing accommo-
: in{ ani ;}) So ored people, cannot be justly regarded as impos-
g any badge of slavery or servitude- upon the applicant, but

I
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only as involving an or(iiflary civil injury, pmpgrl’j cognizable -

by the laws: of the State, and presumably subject to redress

by those laws until the contrary appears. - “It would be run. -

" ning the slavery argument into the ground,” said Mr. Justice
" Bradley, “to make it apply to every act of- discrimination

which a person may see fit to make -as to the guests he will
entertain, or as to the people he will take into his coach or cab

~ or car, or admit to his concert or theatre, or deal within other

matters of intercourse or business.” - .
A statute which implies merely a legal distinction between

‘the white and colored races— a distinction which is founded

in the color of the two races, and which must always exist so
long-as white men are distinguished from the other race by
color — has no tendency to destroy the legal equality of the
two races, or reéstablish a state of involuntary servitude. In-
deed, we do not understand that the Thirteenth Amendment
is strenuously relied upon by the plaintiff in error in this con-

* . nection,

2. ‘By the Fourteenth Amendment, all persons born or
naturalized in the United States, and subject to the jurisdic-
tion thereof, are made citizens of the United States and of the .
State twherein they reside; and the States are forbidden from
making or enforcing any law which shall ‘abridge the_privi-.
leges or immunities of citizens of the United. States, or shall
deprive any person of life, liberty or property without due
process of law, or deny to any person within their jurisdiction™
the equal protection of the laws. = . , T
. The proper constriction of this amendment was first called
to the attention of this court in the Slawughter-house cases, 16
‘Wall. 86, which involved, however, not a question of race, but
one of exclusive privileges. The case did not call for any ex-
pression of opinion as to the exact rights it was intended to
secure to the colored race, but it was. said generally that its
main purpose was to establish the citizenship of the negro; to
give definitions of citizenship of the United States and of the

States, and to protect from the hostile legislation of the States
the privileges and immunities of citizens of the United States,
as distinguished from those of citizens of the States.
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,The-objeét of th R
ne amendment was undoybte;
: edly to
;f:e absolute equality of the two races before the 5; i élljfor?e
- ;‘she 3.21?1!‘61;91’ things it could not have been Intended ’Zo ut[;) lln
- distinctions based upon color, or t foree .0 abol-
tinguished from politi —o 0 OF 1o enloree social, g g;..
political equality, or a commino]ing S
ngli
:;;O racgs upon terms unsatisfactory to either g of the
o T s ~ .
A 'Lrecfi:gle iveg rf)qumg’ their separation in Places whére th
t 0 be brought into contact do not - oy
L v De bro nece i
the inferiority of either race to the other, and b ssarily imply

Th i is is
€ most common instance of this is connected with the estal

which has been held t ' i
1ck 0 be'a valid exercise of th islati
. " ¥ t4 N y . | e Ie(r !
g?\xe: le\en by courts of. States. where the political r?;il?m?
€ colored race have been longest and most earnest o

forced. : estly en.

-One of the earliest of thése cases is that of Roberss v C’iiy

g}f" ﬁoa?;zz,hi Cush. 198, in which the Supreme Judicial Court
o setts' held that the general school committee of
o o e B for e neusion o
them, and to prohibit t‘héiratte:r?gasnis upon th ?XCIPSW_GI.Y o
't roh) ¢ upon the other s -
{ya'ﬁ}é:dgzeatt }?m?cnple,” said Chief J ustif;)e' Shaw, p.eQOSGihg?:;:.
ol (Mryc} ‘el carne upd el‘oquent advocate for the plain-
e a ]&.’[asmrfs Sumner,) “is, that by the constitution and’
or oy s s:c, ulsetts, all persons \.\-'ithout distinction of.‘age
or s ,, r :é;)tqr\; lc:;;gltrll or con;htion, are equal before the
‘ - - Bug, - Uhis great principle comes to be ap.
ip;h«\e‘flmtonto}ie_ icpml a,pd various conditions olf persons in SOCiéiﬁ
}egany doth‘darr?'m the ‘assert{(?n,~ that men and \women are,
e chiidrene udlth the same civil and political powers, and
“tions and be &;1 adults are legally 'to have the same func.:
pipnd b Subject to the same treatment ; but only that the
ghts of all, as they are settled ang regulated by law, are

. € ; 1 .
equally entitled to the paternal consideration and protection

?}fat:]i hlaw for their maintenance and security.” Tt was held
€ powers of the committee extended to the establish-

Laws permj;. .

erallyv. if” : . . ave been o ..
¥, if not universally, recognized as within the omnpetec&n

of the state legislatures in the exercise of their police power.
\ er.

lishment of separate schools for white. and colored -chﬂdren) .
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| ment of separate schools for children bfdiﬁere_nt ‘ages, sexes

and colors, and that they might also establish special schools
for poor and neglected children, who have become too old to
attend the primary school, and yet have not acquired the rudi-
ments of learning, to enable them to enter the ordinary
schools. Similar laws have been enacted by Congress under
its general power of legislation over the District of Columbia,
Rev. Stat. D. C. §§-281, 282, 283, 310, 319, as well as by the
legislatures of many of the States, and have been generally,
if not uniformly, sustained by the courts. State v. MeCann,
21 Ohio St. 198; Lehew v. Brummell, 15.8. W. Rep. 765;

- Ward v. Flood, 48 California, 36 ; Bertonneaw v. School Di-

rectors, 3 Woods, 177; . People v. Gallagher, 93 N. Y. 43%;
Cory v. Carter, 48 Indiana, 327 ; Dawson v. Lee, 33 Kentucky,
49. RN :

Lavws forbidding the intermarriage of the two races may be
“said in a technical sense to interfere with the freedom of con-
‘tract, and yet have been universally recognized as within the -

police  power of the State. State v. Gibson, 36 Indiana, 389.

The distinction between laws interfering with the political

* equality of the negroand those requiring the separation of the

two races in schools, theatres-and railway carriages has been
frequently drawn by this court.” Thus in Strauder v. West Vir-
ginsa, 100 U. 8. 303, it was held that a law of West Yirginia
limiting to white male persons, 21 years of age and citizens of”
the State, the right to sit upon juries, was a discrimination:
which implied a legal inferiority in-civil society, which les-
sened the security of the. right of the colored race, and was a
step toward reducing them to a condition of servility. Indeed,
the right of a.colored man that, in the selection of jurors to

~pass_upon His life, liberty and property, there shall be no ex-

clusion of s race, and no discrimination against them because
of color, has been asserted in .a number of cases. © Virginia v.
Rives, 100 U. 8. 313; Neal v. Delaware, 108 U. 8. 370; .
- Bush v. Hentucky, 107 U. S. 110; Gibson v. Mississippr,
162 U. 8. 565. So, where the laws of a particular locality or
the charter of a particular railway corporation has provided
that no person shall be excluded from the cars on account of

VOL. CLXII1—33
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color, we have held that this meant that persons of ;':olor '.

should travel in the same.car as white ones, and that the

enactment was not satisfied by the cdmpany’s providing cars -

assigned exclusively to people of color, though they w

4 ivel Y Were
good as‘t}?ose which they assigned exclusively to white peﬁ
sons. Zailroad Company v. Brown, 17 Wall. 445,

Upon the other handl, where a statute of Louisiana req'uired .

those engaged in the transportation of passengers among the
States to give to all persons travelling within that State upon
vessels employed in that business, equal rights and pri;ile es
in all parts of the vessel, without distinction ‘on accountgof
race or color, and subjected to an action for damages the
owner of such a vessel, who excluded colored péssengers on
account of their color from the cabin set aside by him for the
use of whites, it was held to be so faras'it applied to interstate
_commerce, unconstitutional and void. Hall v. De Cuir 95
U.‘S. 485. The" court in this case, however, expréssly,dis_
claimed that it had anything whatever to do with the statute
as:a regulation of internal commerce, oryaﬂ'ectiﬁg anythin
else than commerce among the States, S ' ¢
In the Civil Rights case, 109 U. 8. 3, it was held that an
act of Congress, entitling all persons within the. Jurisdiction of
the United States to the full and equal enjoyment of the ac-
comr.nodations, advantages, facilities and privileges ‘of inns
‘ public conveyances, on land or ‘water, theatres and otheti
| places of public amusement, and made, applicable. to citizens
of ‘every race and color, regardless of any previous condition
of servitude, was unconstitutional and void, upon the ground
Ehat the Fourteenth Amendment was prohibitory upgn the
States only, and the legislation authorized to be adopted by
Congre_ss for enforcing it was not direct legislation on muatters
. respecting which the States were prohibited from making or
e.nforcm.g certain laws, or doing certain acts, but was cox?recf,
tive le:g'lslat;ion, such as might be necessary or proper for coun:
Vterz}otu}g and redressing the effect of such laws or acts. I
delivering the opinion of the court Mr. Justice Bradley ob-
served t.hat the Fourteenth Amendment  does not invest Con-
gress with power to legislate upon subjects that are within ths
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domain of state legislation; but to provide modes of relief-
against state 1egislat;ion, or state action, of the kind referred
to. It does not authorize Congress to create a code of munici-
pal law for the regulation of private rights; but to provide
modes of redress against the operation of state laws, and the
action of state officers, executive or judicial, when these are
subversive of the fundamental rights specified in the amend.-

“ment.. Positive rights and privileges are undoubtedly secured
.by the Fourteenth Amendment; but they are secured by way

of prohibition against state laws and state proceedings affect-
ing those rights and privileges, and by power given to Con-
gress to legislate for the purpose of carrying such prohibition
into effect ; and such legislation must necessarily be predicated -
upon such supposed state laws or state proceedings, and be
directed to the correction of their operation and effect.”

Much nearer, and, indeed, almost directly in point, is the

* case of the Louisville, New Orleans dtc. Railway v. Missis-

sippi, 133 U. 8. 587, wherein the railway company was in--
dicted for a violation of a statute of Mississippi, enacting that
all railroads carrying passengers ' should provide equal, but
separate, accomiodations for the white and colored races, by
providing two or more passenger cars for each passenger
train, or by dividing the passenger cars by a partition, so as

to secure separate accommodations. The case was presented ™

in a different aspect from the one under consideration, inas- =

much as it was an indictment against the railway company
for failing to.provide the separate accommodations, but the
question considered was the constitutionality of the law. " In
that case, the Supreme Court of Mississippi, 66 Mississippi,
662, had held that the statute applied solely to commerce
within the Stite, and, that being the construction of the state
statute by its highest court, was accepted as conclusive. “If
it bea mattétfj;” said the court, p. 391, “respecting commerce
wholly :within a State, and not interfering with commerce
between the States, then, obviously, there is no violation of
the commerce clause of the Federal - Constitution.
‘No-question arises under this section, as to the power of the
State to separate in different compartments interstate pas-
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sengers, or i ivi ‘ i
gers, or affect, in any manner, the privileges and rights’of -

such passengers. All that we can consider is, whether thg

) ﬁf:ftz 2}?:111*; pO}ver' to require that railroad trains within hep =
: ave separate accommodations f 2 LWO Tacec. -
th o al commodations for the two races. -

at affécting only commerce within the State is no iﬁvagfsll" B

of the power given to Congress by the commerce clause.””

A like cou reasoni i '
rse of reasoning applies to the case under cop.

E}xief;;z;n, sim}e ijez)Supreme Court of Louisiana in the case of
. ox rei. Aboott v. Hicks, Judge, et al., 44 La, A,
| ’ ‘ ; . a. Ann. -
h:;d that the statute in question“did’not ajpply to inxtlgrs;(?t? ’
passengers, but was confined in itg application to pa;ssenng:

travelling exclusively within the borders of the State. The -
State. - The

case was decided largely u ' i
ded larg pon the authority of Ruszig,
v. State, 66 Mississippi, 662, and affirmed by this couri;w ?{:/ 1633‘

- U. 8. 587 ent
‘ 587. In the present ease no question of interference-

with int possi
erstate commerce can possibly arise, since the East

Louisiana Railway appears to have been. purely a local line,

n

v ’ ' *
Veyances were held to be constitutional in West Chester . -

Railroad v. M iles, 55 Penn. St. 200 s Day v. Owen, 5 M ichigan
b h A *¥

20; Olicago io. Ravlway v, Williams, 55 Tllinois, 185 ; Ohusq.

peake . Railroad v. Wells 85 T P/
% V. s, ennessee, 613; Me s
ﬁg;frgad v. Benson, 85 Tennessee, 627; The Su’e, 22 ”Kﬁz‘;{f& :
5 Logwood v. Memphis . Railroad, 93 Fed. Re’p.‘ 318p

MeGuing v. Forbes, 37 F
. - ed. Rep. 639; People v. X7 ‘
N. E. Rep. 245 ;3 Houck v. South Pae. Raz‘&waﬁ, 38 F e(?i?gl,ie;&

on . . X .
2265 Heard v. Georgia Railroad Co.,, 8 Int. Com. Jom’n, 111: -
v " ’ < A My didy,

8. C, 1 Ibid. 498;
pli;\:g}lget 1‘:;6 {bhﬁmk tlhe‘enforced separation of the races, ag '.ap-r.
nternal commeree of the Stat i bri
the privileges or immunit; 3 o, donages
‘ , nities of the colored man, deprives him
_ es hi
;);iq;f p:zfert.y without due process of law, nor (:I,eni};s him t;l;Ie1 '
ceenthPA &ct;on of the laws, within the meaning of thé Four
mendment, we are not prepared to say that the con-
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tion in damages for 4 refusal to receive him into the coach in

~which he properly belongs, is a valid exercise of the: legisla- |
tive power.  Indeed, we-understand it to be conceded by the

State’s attorney, that such part of the act as exempts from
liability the railway company and its officers is unconstitu-
tional. The power to assign to a particular coach obviously
implies the power to determine to which race the passenger

" belongs, as well as the power to determine who, under the

laws of the particular State, is to be deemed a white, and who
a colored person. This question, though indicated in the brief
of the plaintiff in error,” does not properly arise upon the

"record in this case, since the only issue made is as to the

unconstitutionality of the act, so far as it requires the railway -
‘to provide separate accommodations, and. the conductor to

assign passengers according to their race. S
- It is claimed by the plaintiff in error that,in any mixed com-

: munity, the reputation of belonging to the dominant race, in

this instance the white race, is property, in the same sense that
a right of action, or of inheritance, is property. Conceding

-this to be so, for the purposes of this case, we are unable to

see how this statute deprives him of, or in any, way affects his
right to, such property. If he be a white man and assigned
‘to'a colored coach, he may have his action for damages against
:the company for being deprived of his so called property.
Upon the other ‘hand, if he be-a colored man and be so as-
signed, he has been deprived of no property, since he is not
lawfully entitled to the reputation of being a white man.. ~
" In this connection, it is also suggested by the learned Jeoun-
sel for the plaintiff in error that the same argument that will
‘justify the state legislature in requiring railways to provide
separate acgommodations for the two races will also authorize
them to reguire separate cars to be provided for people ivhose
hair is of a certain color, or who are aliens, or who belong to
certain nationalities, or to enact laws requiring colored people
to walk upon one side of the street, and white people upon
the other, or requiring white men’s houses to be painted
white, and colored men’s black, or their vehicles or business
signs to be of different colors, upon the theory that one side’
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- of one: i
o o;;ei Qt?lOI‘ 1s as good as one of another color. The repl
rea,son:blls thafi every exercise of the police power mups'ty }EO
: € and extend only to such law Y
good - faith for the i . blie gooq oted in
promotion for the publ;
; : ‘ public good, a
or the annoyance or oppression of a particula?‘ cla’ss ndTEEt
! . ]

~of the street is as good as the other, or that a house or ;éhi"l »
Cle

in Yiek Wo v, Hopkins, 118 U. 8. 356, it was held by thig

o o .
t}ou::; g?;lai a Eumclpal ordinance of the city of San Francise
: ate the carrying on of public. ] ries wi e
- limits of the munieipali 7..vi ! the provisies o thin o
nits : cipality, violated the provisi Con.
stitution of the United States. if i ntorrad npons o, O™
tituti tates, if it conferred '
nicipal authorities arbitrary a o
( TONrATy power, at their own wi]]. -
t\git}{out. rega}-d to discretion, in the legal sense of th;n’t iy
w glge or withhold consent as to persons or ‘places witgrm,
gard to the competency of the persons applying, or" the p?;t

?tmi»ta},, c;lf i};e placgs selected for the carrying on of the business
L was held to be'a covert attempt on the part of the muniz? '

ion againgt

f;éltg hto makxe%a‘n arbitrftry and unjust discriminat
,ordiﬁanlctesf ;{:ce. .W.hﬂe this was the case of a municipal
e ’isla; e prmc:ple. has been held to-apply to acts of
_Eaﬂmadgo wre passed in the exercise of the police power
ot l;”fpdny v. Husen, 95 U, S. 465 ; Zouisville cfé
'cited v e 756(’)&{7‘0%63'\’. Hentucky, 161 U. S, 677, and cases
N Fésger’pi 2 , P;c.k Zgﬁez‘isz. tfezdso?;, ;£V3 Ohio 8t. 548 Capen
. - 485 ; State ex rel. Wood v, : i
;;:ns::,é 1 1’3 eﬁ!gngie grésa)llins, 17 Ohio St. 6?35 f?gzige?ﬁayt-
, 41 Penn. 84896, Orman v. Riley, 15 Californs '
i, ignir; nt:g;n; !fls a-conflict with the Fourteenth Ame:éise.nt
the st o,f Le case re@uces itself to the question whether
" respeot o of \ l;)ursm,na ' & reasonable regulation, and with
the o Iere. must necessarily be a large discretion on
‘ romma i e}t .eglsla_ture. In determining the question of
tablished uszwels lsc;tt;;r?:rz(;otacg'“fjth o e o e e
_ 1 usages, ind traditions of the people.- ‘
;;;t:ﬁzﬁv?f\\; ht;) the _Ppromotion of their comfort, al?d tphe’ pigi
etandam o public peace and good order. Gauged by this
roncar Eh . anno? sa,y that a law which authorizes or even
q e separatlon of the two races in public conveyances
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is unreasonable, or more obnoxious to the Fourteenth Amend-
ment than the acts of Congress requiring separate schools for
colored children in the District of Columbia, the constitution-
ality of which does not seem to have been questioned, or the
corresponding acts of state legislatures. A :
. We consider the underlying fallacy of the plaintiff’s argu-
ment toconsist in the assumption that the enforced separation. ™
of the two races stamps the colored race with a badge of in-
feriority. If this be so, it is not by reason of-anything found =
in the act, but solely because the .colored race chooses to put
that construction upon it. . The argument necessarily assumes
that if, as has been more than once the case, and .is not un-
likely to be so again, the colored race should become the
dominant power in the state legislature, and should enact a
law in precisely similar terms, it would thereby relegate the
white race to an inferior position. We imagine that the white
race, at least, would not acquiesce in this assumption. The
argument also assumes that social prejudices may be overcome
by legislation, and that equal rights cannot be secured to the
negro except by an enforced commingling of the two races.
We cannot accept this proposition. If the two races are to
meet upon terms of social equality, it must be the result of
natural affinities, a mutual appreciation of each other’s merits
-and’a voluntary consent of individuals. As was said by the
Court of Appeals of New York in People v. Qallagher, 93
N. Y. 438, 448, “this end can neither be accomplished nor
promoted by laws which conflict with the general sentiment
of the community upon whom they are designed to operate.
When the government, therefore, has secured: to each ofits
citizens equal rights before the law and equal opportunities for
improvemént and progress, it has accomplished the end for
which it Was orgahized and performed all of -the functions-
respecting. social advantages with which it is endowed.”
Legislation is powerless to eradicate racial instincts or to
abolish distinctions based upon physical differences, and the -
attempt to do so can only result in accentuating the difficulties
of the present situation. If the civil and political rights of -
both races be equal one cannot be inferior to the other civilly
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O}I; Poxliticafny . If one race be inferior to the other socially”
the Constitution of the United States cannot put them upbr;

the same plane.

. Itdls true that the question of the proportion of colored
00d necessary to constitute a colored person, as distinguisheq
’ o

from ¢ i n, | ' i
m & white person, is one upon which there is a difference

gf opmifm in the different States, some holding that any visi.
e adml:\'tm'e:of black blood stamps the person as belone

others that it depends upon the preponderance of blood, (Gray

V. State, 4 Ohio, 854; Monroe v. Collins, 17 Ohio St. 665); -
3.

and 'sti»ll' others that theé predominance of white blood ‘must-
only l?e in the proportion of three fonrths, - (Péoplé' v Dea;

14 Michigan, 406; Jones v. Commonwealil, SO Xriroini;x 538)
-But these are questions to be determined uniler the. la’ws 0%

each State and are not properly put in issue in this case

Under the allegations of his petition it may undoubtedly be-"

gome - question of importance whether, under the laws of

Lomslgpa, the petitioner. belongs to the white or colored race
The judgment of the court below is, therefore, .

. _ ‘ Affirmed.
Mr. Justice Harray dissenting. 7

By the Louisiana statute, the validity of which is here in-
volved, -‘a«ll railway companies (other than street railroad
companies) carrying passengers in that State are required

- to have separate but equal accommodations for white and
colored persons, « by providing two or more passengef coaches
for each passenger train, o7 by dividing the passenger coaches

| by a parttion so as to secure separate accomi;odations ?
Under ths statute, no colored person is permitted to 'occuply
& seat in a coach assigned to white persons; nor any white
person, to oceupy a seat in a.coach assigned to colored {)ersons
T'he m.anagers of the railroad are not aIIowéd to exercise ans;

-discretion in the premiseés, but are required to assign each
passenger to some coach or compartment set apart for the ex-

clusive use of his race. If g passenger insists upon going into

a coach or compartment not set, apart for persons ‘o? hisoraﬂe;

: . ing
to the colored race, (State v, Chavers, 5 Jones, [N. CJ]1, . gll)g;;

(414
3
3%
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“he is subject to be fined, or to be imprisoned in the parish

jail.  Penalties ave prescribed for the refusal or neglect of the

" officers, directors, conductors and employés of railroad com-

panies to comply with-the provisions of the act.

Only “ nurses attending children of the other race™ are ex-
cepted from the operation of the statute. No exception is
made of colored attendants travelling with adults. A white
man is not permitted to have his colored servant with him in

" the same coach, even"if his condition of health requires the

constant, personal assistance of such servant. If a colored
maid .insists upon riding in the same coach with a white

woman whom she has been employed to serve, and who may

need her personal attention while trzwellihg, she is subject to

be fined or imprisoned for such-an exhibition of zeal in the

discharge of duty. o _ '

While there may be in Louisiana persons  of different races
who are not citizens of the United States, the words in the act,
“white and colored races,” necessarily include all citizens of
the Uited States of both races residing in that State. .- So

-that we have before us a 'state enactment that compels, under

penalties, the separation of the two races in railroad passen-
ger coaches, and makes it a crime for a citizen of either race
to enter.a-coach that has been assigned to citizens of the
other race. - - , o
Thus the State regulates the use of a public highway by
citizens of the United States solely upon the basis of race.
However apparent the injustice of such legislation may be,
we have only to consider whether it is consistent with the
Constitation of the United States. . o
_ That a railroad is a public highway, and that the corpora-
tion which oswns or operates it is in the exercise of public fune-
tions, is not@at this day, to be disputed. Mr: Justice Nelson,

b4

_ speaking for this court in New Jersey Steasn. Navigation Co.

v. Merchants Bank, 6 How. 344, 382, said that a common
carrier was in the exercise “of a sort of public office, and has
public duties to perform, from which he should not be per-
mitted to exonerate himself without the assent of the parties
concerned.” Mr. Justice Strong, delivering the judgment of
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F‘his court 'in Olcott v. The Supervisors, 16’-Wall: 878, 694 saxd ki
That railroads, though constructed by private COTpo;at“iOns: ‘
and. owned, by them, are public highways, has been the doc. -

trine of nearly all the courts ever since such conveniences for
passage and transportation have had any existence. Very early

the question arose whether a State’s right of eminent domain

~could be exercised by a private corporation created for the
purpose of constructing a railroad. Clearly it could not
. b

unless taking.land for such a purpose by such an agency is

taking lgr{d for public use. The right of eminent domain
nowhere justifies taking property for a private use. Yet

it is a doctrine universally accepted that a state legislature .
' may a:uthorize'a private corporation to take 'laﬁdifor the. con;~ .

struction of such a road, making compensationy to the owner, |
- What else does this doctrine mean if not that building a raili; .

road, though it‘be built by a -private corporation, is an act
: done for a public use?” So, in Township of Pine Grove v
Taleott, 19 Wall. 666, 676: “Though-the corporation [a rail-

road company] was private, its work was public, as much so as

if it were to be constructed by the State.” So, in nhabitants

of Worcester v. Western Railroad Corporation, 4 Met. 564:

“The establishment of that great thoroughfare is regarded as
a public work, established by public authority, intended for
~ the public use and benefit, the use of which is secured to
.the w.hole community, and constitutes, therefore, like a canal
turnpike of highway, a public easement.” Tt is true that the;‘

. real and personal property, necessary to the establishment

© and management of the railroad, is vested in the corporation;
but it is in trust for the public.” ' o B

I.n respect of civil rights, common to-all citizens, the Consti-
tution of the United States does not, I think, permit any pub-
%xc authority to know the race of those entitled to be protectéd
in the enjoyment of such rights. Every true man has pride
of race, and under appropria,te‘circumstahces when the rights

of others, his equals before the law, are not to be affected, .

it is his privi‘]ege to express such pride and to take such action
, Abaged upon it as to him seems proper. But I deny that any
legislative_body or judicial tribunal: may have regard .to the

e
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race of citizens when the civil rights of those citizens are in-

_volved. -Indeed, such legislation, as that here in question, is

inconsistent not only with that equality of rights which per-
tains to citizenship, National and State, but with the personal

" liberty enjoyed by every one within the United States.

The Thirteenth Amendment does not permit the sithhold-

_ing or the deprivation of any right necessarily inhering in -

freedom,- It:not only struck down the institution of slavery

. as previously existing in the United States, but it prevents the

imposition of any burdens or disabilities that constitute badges
of slavery or servitude. It decreed universal civil freedom in -
this country. . This court has so adjudged. But that amend-
ment having been found inadequate to the protection of the

‘ rights of those who had been in slavery, it was followed by

the Fourteenth Amendment, which added greatly to the dig-

“nity and glory of American citizenship, and to the security of

personal liberty, by declaring that “ all persons born or natu:"

 ralized-in the United States, and subject to the. jurisdiction

thereof, are citizens of the United States and of the State
wherein they reside,” and that ‘“no State shall make or en-
force any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive
any person of life, liberty or property without due process of
law, nor deny to any person within its jurisdiction the equal
-protection of the laws.” These two amendments, if enforced
according to their true intent and ‘meaning, will protect all
the civil rights that pertain to freedom -and citizenship.

~ Finally, and to the end that no citizen should be denied, on d¢-

count of his race, the privilege of participating in the political
control of his country, it was declared by the Fifteenth Amend- -
ment that “ theyright of citizens of the United States to vote shall
not be dénied-qr abridged by the United States or by any State
‘on account of race, color or previous condition of servitude.””

These notable additions to the fundamental law ivere wel-
comed by thefriends of liberty throughout the world. They -

- removed the race line from our governmental systems. They

had, as this court has said, a. common -purpose, namely, to-
secure “to a race recently emancipated, a race that through
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 many generations have been. held in slavery, all the civil right V
B 4
58

that the superior race enjoy.”  They declared, in legq] effect,
: [~ ]

this court has further said, “that the law in the States
+be the sume for the black as for the white that‘-;}f es shal
whether colored or white, shall stand equal ’l)efore ‘the 1
_the ‘Stz'ltes, and, in regard to the colored 1ace for wlo aws of
te@@n the amendment was primarily desitrn,ed ‘that ie 1){:0
-erimination shull be made against them b?? laiv l;;ecau(:e( ::?f

persons,

f:hefn’ color.”  We also said: “The words of the ‘amendment
1t 1s true, are prohibitory, but they contain a necessary imi V,

plication of a positive immunity, or right, most valuable ¢,
the colored race — the right to exemption from unfrien Ay

legislation against them distinctively as colore‘;]"__'exemption .

from legal discriminati i e
gal discriminations, implying inferiority in civil society,

fessening the security of “their enjoyment of the rights which

- oth‘e‘zrs enjoy, and discriminations which are steps towards re.
ducing themn to-the condition of a subject race.” It was, con. -
sequently, adjudged that a state law that excluded citizens of ©

the colored race from juries, because of their race and howey
~well qualified in oother respects to discharge the duties of juri[:

men, was repugnant to the Fourteenth A_mendnient. Strauder
V. West Virginia, 100 U. 8. 303, 306, 307 ;. Virginia v. Rives,

100 U.'S. 313; Zz parte Virginia, 100 U. 8. 339; Neal v.

Delaware, 103 U. 8. 370, 386; Bush v. Kentucky, 107 U. 8.

110,116. At the present term, referring to the. previous ad-

jud@c‘ationﬁs, this court declared that underlying all of those
‘ declsloqs is the principle that the Constitution of the United
§tates, In 1ts present form, forbids, so far as civil and political
rights are concerned, discrimination by the General Govern.
Izﬁnt. or the States against any citizen because of his race
citizens are equal before the law.”  G'ihson v. Missiesippi.
162 U. S. 565. - : . disssipp
The decisions referred to show the scope of the recent
amen(.lmfmts of the Constitution. They also show that it is
‘not within the Power of a State to prohibit colored- citizens,
beca}ls‘e of _their race, from participating as jurors in the
administration of justice. ‘ -
It was said in argument that the statute of Louisiana does
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not discriminate against either race, but preséribes a rule’
applicable alike to white and colored citizens. - But this

‘argument does not meet the difficulty. Every one. knows
‘that the statute in question had its origin in the purpose, not

so much to exclude white persons from railroad cars occupied.
by blacks, as to exclude colored people from coaches occupied -
by- or assigned to white persons. = Railroad corporations of
Louisiana did not make discrimination among whites in the
matter of accommodation for travellets. The thing to accom-

plish was, under the guise of giving equal accommodation for =

whites and blacks, to compel the latter to keep to themselves

- while traveélling in'railroad passenger'coaches. ‘No one would

be so wanting in candor as to assert the contrary. The funda-

~ mental objection, therefore, to the statute is that it interferes

with the personal -freedom of'citiiens.< “ Personal liberty,”
it has been well said, “.consists in the power of locomotion, -

of changing situation,-or removing one’s person to whatsoever
“places one’s own inclination may direct, without imprison-

ment or restraint, unless by due course of law.” 1 Bl Com.
*134. If a white man-and a black man choose to occupy the
‘same public conveyance on a public highway, it is their right
‘to'do so, and no government, proceeding alone on grounds of
race, can prevent'it without infringing the personal liberty of
each. = a 4

It is one thing for railroad carriers to furnish, or to be re®
quired by law to-furnish, equal accommodations for all whom
they are under a legal -duty to carry. It is quite another
thing for government to forbid citizens of the white and black
races from travelling in the same publiciconveya.ncé, and to
punish officers of railroad companies for permitting persons
of ‘the two races to occupy the same passenger coach. If a
State can pgescribe, as a rule of civil conduct, that whites and
blacks shall. not travel as passengers in the same railroad.
coach, why may it not so regulate the use of the streets of its
cities and towns as to compel white citizens to keep on one
side of a street and black citizens to keep on the other? Why
may it not, upon like grounds, punish whites and blacks who
ride together in street cars or in open vehicles on & public road .- -
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. orstreet? W‘hy may it not require sheriffs to assign whites to

- one side of a court-room and blacks to the other? Anq whe
may it not also prohibit the commingling of the two raceg in

the galleries of legislative halls or in public assemblages cop.
vened for the consideration of the political questions of the dgy 3
Further, if this statute of Louisiana is-consistent with the per-
sonal liberty of citizens, why may not the State require the sep-
~aration in railroad coaches of native and naturalized citizeng.of
the United States, or of Protestants and Roran Catholies 3
The answer given at the argument to these questions wag
that regulations of the kind they suggest, would be unreason.

‘able, and could not, therefore, stand before the law. . Is it
questions of legislative power |

meant that the determination of
~depends upon the inquiry whether the statute whose validity
is questioned is, in the Judgment of the courts, a reasonable
one, taking all the circumstances .into consideration? A
statute may be unreasonable merely because a sound public
policy forbade its enactment. But I do not understand that
 the courts have anything to do with the policy or expediency.
of legislation. A statute nay be valid, and yet, upon grounds
of public policy, may well be characterized as unreasonable,
Mr. Sedgwick correctly states the rule when he says that the ;
* legislative intention being clearly ascertained, “ the courts have
no other duty to perforin ‘than to execute the legislative will,
without any regard to-their views as to the wisdom or justice
of the particular enactment.” - Stat. & Const. Constr. 32¢.

There is a dungerous tendency in these latter days to enlarge - -

the functions of the courts, by meauns of judicial interference
with the will of the people as expressed by the legislature..
Our institutions-have the distinguishing characteristic that the
three departments of government are codrdinate and separate.
Lach must keep within the limits. defined by the Constitution.
And the courts best discharge their duty by executing the
will of the law-making power, constitutionally expressed, leav-
ing the results of legislation ‘to be dealt with by the people
through their representatives. Statutes must always have a
reasonable construction. Sometimes they are to be construed
strictly sometimes, liberally, in order to carry out the legisla- -
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tive will.* But however construed, the iuteqt of the. 1egis1atqre
is to be respected, if the particular statute in question is valid,
although the courts, looking at the public, m‘terest.s,ﬁma,y con-
ceive the statute to be both unreasonable and impolitic. If the
power exists to enact a statute, that ends the ma}tterj s0 far as
the courts-are concerned. The adjudged cases in which stat-
utes have been held to be void, because unreasonable, are those

‘in which the means employed by the legislature were not at
-all'germane to the end to which the legislature was competent.

The white race deems itself to be the dominant race in this-
‘country.- And so it is, in prestige, in achievements, in educa-

~ tion, in wealth and in power. So, I.doubt not, it will. continue
- to b,e for all time, if it.remains true to its great heritage and

holds fast to the principles of constitutional Iiberty;. ’}E?»ut i}l
view of-the Constitution, in the eye of the law, ‘tl')ere is in this
couhtry no superior, dominant, yulin.g class of ‘cltlgens. T-.here‘
is no caste here. Our Constitution is color-blind, and neither

" “knows nor. tolerates classes among cltlzeng.l In rTegpeci:ltu lef
- civil rights, all citizens are équal before the law. e

blest is the peer of the most pm'verfu.l. The la,“" regards man
as man, and takes no account of his surroundings or of his
color when his civil rights as guaranteed by the supreme law
of the land are involved. It.is, therefore, to be regretted that
this high tribunal, the final expositor'of “the fu‘ndf'amental law
of the land, has reached ‘the conclusion tlﬁle?t it is oompet;gn.t ,
for a State to regulate the engoyment by cltlzgns of their civil:
ig ely upon the basis of race.- NEEE
mgll;tsr:;}eo);)inl‘:i)oh, the judgment this day ren:dgred }v111; in
time, prove to be quite as pernicious as the decision made by

" +this tribunal in the Dred Scott case. It was adjudged in that

case that theidescendants of Africans wl}o.were importegl into
this countri®nd sold as slaves were not mr.Jluded nor lqtenfied
" to be includ’gd under the word “citizens ”_m th(? (.)onstlt:,utu.m,
and could not claim any of the rights and prlf'l.leges which
that instrument provided for and secured to citizens of the
United States; that at the time of the adqptlon of tEle C.«?n-
stitution they were “ considered as a subordinate and inferior
class of beings, who had been subjugated by the dominant
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race, and, whether emancipated or not; yvet remained subjectj‘
_ to their authority, and had no rights or pr‘ivilegeé but such ag
those who held the power and the government might choose
to grant them.” 19 How. 393, 404. The recent at%éndmeﬁts
of the Constitution, it was supposed, had eradicated these

principles from our institutions. But it seems. that- we have = .

yet,{it} some of the States, a dominant race —a superior class
o'f'cltlzens, which assumes to fegulate the enjoyment of civi]
- rights, common to all citizens, upon the basis of race. The
present decision, it may well be apprehended, will not only"
“stimulate aggressions, more or less brutal and irritating, upon
the admitted rights of colored citizens, but will encourage the
belief that it is possible, by. means of state enactments. to
defeat the beneficent purposes which the people of the Ur‘xi%ed
States had in view when they adopted the recent amendments
- of the Constitution, by one of which the blacks of this coun- .
pry were made citizens of the United States and of the States
in Whi{ﬂ% they respectively reside;-and \x‘h.ose'privileges and
Immunities, as citizens, the States are forbidden to abridge..
-Sixty millions of whites are in no danger from the presence

here of eight millions of blacks. The- destinies of. the two -

races, in this country, are indissolubly linked together, and the
interests of both require that the common government of all
shall not permit the seeds of race hate to be planted under the
sanction of law. What can inore certainly arouse race hate,

what more certainly create and' perpetuate a feeling of distrust

between these races, than state enactinents, which, in faet, pro- -
ceed on the ground that colored citizens are so inferior and de-
graded that they cannot be allowed to sit in public coaches =
occupied by white citizens? That, as all will admit, is the - ‘

real meaning of such legislation us was enacted in Louisiana.
R The sure guarantee of the peace and security of each race
is the clear, distinet, unconditional recognition by our govers-
- ments, National and State, of every right that inheres in civil
freedom, and of the equality before the law of all citizens-of-
the United States without, regard to race. State énactments,
regulating the enjoyment of civil rights, upon the basis of
race, and cunningly devised to defeat legitimate results of the-
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war, under the pretence of recognizing equality of rights; can

have no other result than to render permanent peace impossi-
ble, and to keep alive a conflict of races, the continuance of

- which must do harm to all concerned. This question is not

met by the suggestion that social equality cannot exist between
the white and black races in this country. That argument,

- if it can be properly regarded as one, is scarcely worthy of

consideration; for social equality no more exists between two
races when travelling in a passenger coach ot a public. highway
than when members of the same races sit by each other in‘a
street car or in the jury box, or stand or sit with each other
in a political assembly, or when they use in common the streets
of a city or town, or when they are in the same room for the
purpose of having their names placed on the registry of voters,

‘or when they approach the ballot-box in order to exercise the
‘high privilege of voting. : '

There is a race so different from our own that we do not’

permit those belonging to it to become citizens of the United

States. Persons belonging to it are, -with few exceptions,

“absolutély excluded from- our céﬁﬁtry. I allude to the Chi- -

nese race. But by the statute in question, a Chinaman can’
ride -in the same passenger coach with white citizens of the
United States, while citizens of the black race in Louisiana,

- many of whom, perhaps, risked their lives for the preserva-
'~ tion of the Union, who are entitled, by law, to participate in
the political control.of the State and nation, who are not ex- -~

cluded, by law or by reason of their race, from public stations,
of any kind, and who have all the legal rights that belong t6
white citizens, are yet declared to be criminals, liable to im-
prisonment, if they ride in a public coach occupied by oitizens _
of the white rate. Tt is scarcely just to say that a colored
citizen should ¥t object to occupying a public coach assigned
to his own race:. He does not object, nor, perhaps, would he
object to separate coaches for his race, if his rights under the
law were recognized. But he objects, and ought never to cease

“objecting to the proposition, that citizens of the white and

black races can be adjudged criminals because they sit, or claim
the right to sit, in the same public coach on a public highway.
' voL cLxm—36 - s
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The arbitrary separation of citizens, on the basis of race
3

while they are on a public highiway, is a badge of sérvitude

wholly inconsistent with the civil freedom and the. equality
-before the law established by the Constitution. It cannot be
justified upon any legal grounds. R :

If evils will result from the commingling of the two races

upon public highways established for the benefit of all, they

. will be infinitely less  than- those. that will surely come from

state legislation regulating the enjoyment of civil rights upon .

the basis of race.. We boast of the freedom .enjoyed by our
people above all other peoples. But it is difficult to reconcile
that boast with a state of the law which, practically, puts the

brand of servitude and degradation upon a large <class of our

. fellow-citizens, our equals beforé the law. The thin disguise of
“equal” accommodations for passengers in railroad coaches will
not mislead any one, nor atone for the wrong this day done.

The result of the whole matter is, that while this court has -
frequently adjudged, and at the present term has recognized -

the doctrine, that a State cannot, consistently with the Con-
stitution of the United States, prevent white and black citizens,
having the required qualifications for jury service, from sit-
ting in the same jury box, it is now solemnly held that a State
may prohibit white and black citizens from sitting in the same

passenger coach on a publi¢ highway, or may require that they -

be separated by a “partition,” when in the same passenger
coach. May it not now be reasonably expected that astute
men of the dominant race, who affect to be disturbed at the

possibility that the integrity of the white race may be cor- -

rupted, or that its supremacy will be imperilled, by contact on
public highways with black people, will endeavor to procure
statutes requiring white and black jurors to be separated in
the jury box by a “partition,” and that, upon retiring from
the court room to consult as to their verdict, such partition,
if it be a moveable one, shall be taken to their consultation
room, and set up in such way as to prevent black jurors from
coming too close to their brother jurors of the white race. If
the “ partition” used in the court room happens to be station-
ary, provision could be made for screens with openings through
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which jurors of the two racesAcould. confer as' to their verdict
without coming into personal contact with each other. I can-
not see but that, according to the principles this day announced,

- such state legislation, although conceived in hostility to, and -

enacted for the purpose of humiliating citizens of the United

~ States of a particular race, would be held to be consistent
with. the Constitution. : ‘ ‘

1-do not deem it necessary, to review the decisions of state

courts to which refererice was made in argument. Some, and

the most important, of them are wholly inapplicable, because
rendered prior to the adoption of the last amendments of the

" Constitution, when colored people had very few rights which

the dominant race felt obliged to respect. Others were made -
at a time when public opinion, in many localities, was domi-
nated by the institution of slavery; when it would not have

‘been safe to do justice to the black man; and when, so far as

the rights of blacks were concerned, race prejudice was, prac-
tically, the supreme law of the land: Those decisions cannot

~ be guides in the era introduced by the recent amendments of

the ‘supreme law, which established universal civil freedom,
gave citizenship to all born or naturalized in the United States
and residing here, obliterated the race line from our systems
of governments, National and State, and placed our free in-
stitutions upon the broad and sure foundation of the equality

- of all men before the law. . -

I am of opinion that the statute of Louisiana is inconsistent- -
with the personal liberty of citizens, white and black, in that -
State, anid hostile to both the spirit and letter of the Consti-
tution of the United States. If laws of like character should
be enacted in the several States of the Union, the effect would
be in the highest degree mischievous. Slavery, as an institu-
tion tolerated by law would, it is true, have disappeared from
our countryy.but there would remain a power in the States, -

_ by sinister legislation, to interfere with the full enjoyment of

the blessings of freedom; to regulate civil rights, common tfo
all citizens, upon the basis of race; and to place in a condition
of legal inferiority a large body of American citizens, now

" constituting a part of the political community called the



564 OCTOBER TERM, 1895. -
’ Syllabus.

People of the United States, for whom, and by whom tﬁféi‘i‘gh
representatives, our government is administered. Such g Sys-

tem is inconsistent with the guarantee given by the Counstity.-
tion to each State of a republican form of government, and '

may be stricken down by Congressional action, or by the
courts in'the discharge of their solemn duty to maintain the
supreme law of the land, anything in the constitution or laws
of any State to the contrary notwithstanding,

For the reasons stated, I am constrained to withhold my
‘assent from the opinion and judgment.of the majority.

. M:R‘. Jusrice Brewer did not hear.the a,rgumen.t or partici:
pate in the decision of this case. ’

UNION PACIFIC RATLWAY COMPANY o ali o

.CHICAGO, ROCK ISLAND AND PACIFIC RAIL-

WAY COMPANY.

UNION PACIFIC RAILWAY COMPANY » CHL
CAGO, MILWAUKEE AND ST. PAUL RAIL-
 WAY COMPANY. ‘ ‘

APPEALS FROM THE CIROUIT COURT OF APPEALS FOR THE‘EIGK'I;H
CIRCUIT. ’

Nos. 1573 155, Argued April 21, 292, 1395, -~ Decided May 25, 1894,

Ralilroad corporations possess the powers which are expressly conferred -

by their charters, together with such powers as are fairly incidental
thereto; and they cannot, except with the cohsent of the State, disable
themselves from the discharge of the functions, duties and obligations
‘which they have assumed. ’

The general rule is that a contract by which a railroad company render-s
ftself incapable of performing its duties to the public or attempts to
abs.olve itself from those obligations without the consent of the State,

}ﬁ;y’rhevother party was The Omaha and Republican Valley Railway Com- .
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" ora contract made by a corporation beyond the scope of its powers, \
express or implied, on a proper construction of its charter, cannot
be enforced, or rendered enforceable by the application of the doc-
trine of estoppel; but where the subject-matter of the contract is not
foreign to the purposes for which the corporation is created, s con-
tract embracing whatever may fairly be regarded as incidental to,. or’
consequential upon, those things which the legisiature has authorized, .
ought not, unless expressly prohibited, to he Leld by judicial construc-

. tlon to'be ultrg vires. o ‘ " .

The contract with the Rock Island Company on the part of the Union
Pacific Company Wwhich forms one subject of this controversy was
one entirely within the corporate powers of the latter company,

" and, throughout the whole of it there is nothing which looks to any

acthal possession by the Rock Island Company of any of the Unlon
Pacific property beyond that which was involyed in its trains beiug run
_ over the tracks under the direction of the other company; and this was
an arrangement entirely within the -corporate poweré of the Union
Pacific Company to make,-and which was in no respect ultra vires.

The common object of the act of February 24, 1871, c. 67, regarding the

construction of a bridge across ‘the Missouri at Omala, and the act of
July 25, 1866, c. 246, touching the construction of several bridges across
the Mississippi, was the more perfect connection of the roads running
to the respective bridges on either side; and being construed liberally,
as they should be, the scheme of Congress in the act of 1871 was to
accomplish a more perfect connection at or near Council Bluffs, Iowa,
_and Omalia, Nebraska. C .

It being within the power of the Union Pacific Company to enter into con-
tracts for running arrangements, including the use of its track and the
‘connections and accommodations provided for by the contract in contro-
versy, and that contract not being open to the objection that it disables the
Union Pacific Company from discharging its duties to the public, it will
not do to hold it void, and to allow the Union Pacific Company to escape
from the obligations which it has assumed, on the mere suggestion that
at some time in the remote future a contingency may arise which will
prevent it from performing its undertakings in the contract.

Other objections made on behalf of the Union Pacific Compauy disposed. of

" as follows ; (1) 'The provision in the contract respecting. rcference
does not take from the company the full control of its road; (2) Its
acts in ccnstrus@ing its road in Nebraska, not having been objected to by
the State, must, in the absence of proof to the contrary, be deeined valid;
(8). The contragt is not to be.deemed invalld because, during its term,
the charter of ‘the! Rock Island Company will expire; (4) The Republl-
can Valley Comb_any, belng a creation of the Pacific Company, is bound
by the contract; (8) The Pacific Company has power, under its charter,
to operate the lines contemplated by these contracts, it being a general

_ «principle that where a corporate contract is forbidden by a statute or is
obviously hostile to the pubiic advantage or convenience, the courts dis-
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