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November 18, 1993 

• 
The Honorable William V. Roth, Jr. 
Unites States Senate 
Washington, D.C. 20510 

Dear Senator Roth: 

Thank you for your letter of November 4 inquiring about the 
impact of the position taken by the gove["nment..in the Supreme
Court in Knox v. United states. 

The Attorney General has asked me to communicate to you our 
commitment to vigorous enforcement of child pornography laws. 
The position taken in Knox will have no adverse effect on our 
ability to prosecute effectively in this area. To eliminate any
conceivable misinterpretations, we have proposed.an amendment to 
the statute to cover all forms of child pornography, including
the materials involved in this unique and unprecedented case. We 
solicit your support for the proposed amendment to the 
legislation. . 

In response to your specific· questions, we answer as 
follows: 

1. While it is generally agai~st mh5artment policy to 
discuss proposed strategy in a pending litigation, we can advise 
you that we intend to pursue this case in the lower courts in 
accordance with the remand by the Supreme Court. You may note 
that our Supreme Court brief states that Wwe believe that 
petitioner's videotapes may be deemed to be unlawful under what 
we view as the correct statutory standard.- (Brief for the 
United states, p. 20) 

2. Prosecutors in future cases will follow the standards to 
be established on remand by the Court of AppealS and other 
binding precedents Or those set forth in the proposed amended 
legislation, if enacted. The Department"s view remains that 
nudity is not required under the statute. In our view, under the 
current statute to establish a Hlascivious exhibition H of private 
parts where the children are clothed, the genitals or pubic areas. 
must be discernible. Additionally, the Department will take the 
position in all cases that the intent, thoughts or understanding
of the children depicted are not relevant. 
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3. Not a single prosecution of which we are aware will be 
. terminated because of the standards suggested in the 'Kfi~ br ief. 

4. Not a single investig~tion of which we are aware will be 
terminated because of the standards suggested in the 1<nox brief. 

S. The Department has no plan under cQr'lsideration to 
eliminate or merge the Child Exploitation and Obscenity Section 
of the Criminal Division. . 

As you know, the Attorney General, the Department of Justice 
and this Administration are deeply committed to the protection of 
children. Sexual exploitation of children and child abuse cases 
will continue to be vigorously prosecuted by this Department. 

We believe this responds fully to your inquiry. With the 
enactment of the amendment that we have proposed, we hope to work 
constructively with you to achieve our common· goal to protect our 
nation's children. . 

FYCbv~ 
Sheila Anthony
:Assistant Attorney General 
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LEGISLATIVE HISTORY 
P.L. 95-224 

and nature of such classifications to the Executive branch to deter
mine and implement. If experience from the studies and evaluations 
now underway demonstrates that legislation. is required, that expel i
ence would also provide a better foulldation for formulating legislation 
than we have now. . !,

Accordingly, I must withhold my approval of S. 1437. 
. . GERALD R. FORD. 

~ The WHITE HOUSE, October 1!2, 1976. 1 
J 

.~ 
~ 

PROTECTION OF CHILDREN AGAINST SEXUAL ~ 

EXPLOITATION ACT OF 1977 
~ 

.~ 
~ 

. P./~.95-225, ,~ee parte 92 Stat. 7 J 

Senate Report (Judiciary Committee) No. 95-438, j
Sept. 16, 1977 [To accompany S. 1585] 1House Report (Judiciary Committee) No. 95-696, 

.~Oct. 12, 1977 [To accompany H.R. 8059] ~ 
-~ 

Senate Conference Report No. 95-601, Nov. 4, 1977 :$ 
[To accompany S. 1585] ,.j

.~House Conference Report No. 95-811,Nov. 4, 1977 ,':!. 

[To accompany S. 1585] ';: 
• 

,jCongo ,Record Vol. 123 (1977) 

Congo Record Vol, 124 (1978) .~ 
I~ 

DATES OF CONSIDERATION AND PASSAGE 


Senate October 10, November 4, 1977 


House O~tober 25,1977; January 24,1978 


The Senate bill was passed in lieu of the House bill. The Senate 

Report (this page) and the.House Conference Report 


(p. 69) are set out. 

SENATE REPORT NO. 95-438 . 
[page 1] 

. The Committee on the Judicia,ry, to which wa,s referred the bill 
(8.1585) to amend title 1B, United States Code, to make unlawful the 
use of minors engaged in sexually explicit conduct for the purpose of 
promoting any film, photograph, nega,tive, slide, book, or magazine, 
haVin~ considered the same, reports favorably thereon with an amend
ment In the' nature of a. substitute, and recommends that the bill as 
amended do pass. ." 

* * * * * * * * * * 
[page 3]' 

II. PURPOSE 

The Committee bill, as amended, will fill several voids in current 
Federal law. There is presently no Federal statute that prohibits the 
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use 'Of children in the production of materials that depict explicit 
sexual conduct. The Committee bill would prohibit the production 'Of 
such· materials for this purpose if the materials involved were to be 
mailed 'Or otherwise transp'Orted in interstate commerce. 

Similarly. there is presently n'O Federal statute prohibiting inter
state trafficking in boy prostitutes. The C'Ommittee would extend the 
Mann's Act pr'Ovisi'On against juvenile female pr'Ostituti'On to include 
juvenile males. , 

Finally, the C'Ommittee bill' will strengthen present 'Obscenity 
statutes t'O provide much more severe penalties f'Or the distributi'On and 
saJe 'Of 'Obscene materials that depict sexual c'Onductby children .. 

III. LEGISLATIvE HISTORY 

In the first m'Onths 'Of the 95th C'Ongress f'Our bills dealing with 
sexual expl'Oitati'On 'Of children were intr'Oduced in the Senate. Thre,e 
'Of the bills-So 1011, S. 1499, arid S. 1585-were referred t'O the Com
mittee on the Judiciary. One bill-So 1040 was referred to the C'Ommit
tee 'On Human Res'OurCes. 

On May 6, 1977 the C'Ommittee 'On Human ResourCes passed the f'Ol
I'Owing res'Oluti'On: " 

Whereas the C'Ommittee 'On Human Res'Ources has a deep 
and abiding c'Oncern f'OT' the health and welfare 'Of the chil
dren and y'Outh 'Of the Uriited States; and . 
. Whereas such c'Oncern repeatedly hM been dem'Onstrated 
through legislati'On developed by such Committee to protect 
and benefit such children and youth; and 

[page 41 
Whereas it has c'Ome to the a.ttenti'On 'Of the C'Ommittee 

'On Human Resources that there is a substantial am'Ount 'Of 
trafficking in the United States today in P'Orn'Ographic mate
rials in which children as y'Oung as three (3) years 'Of age are 
used and expl'Oited f'Or P'Orn'Ographic purp'Oses; and 

Whereas legislati'On has been intr'Oduced in the United 
States Senate and in the united States H'Ouse 'Of Representa
tives to imp'Ose criminal and civil sancti'Ons 'On persons wh'O 
engage in the pr'Oduction, transP'Ortati'On, and marketing 'Of 
material expl'Oiting children f'Or P'Orn'Ographic purp'Oses; and 

Whereas the C'Ommittee 'On Human Resources c'Ondemns 
such base and s'Ordid activities which may permanently trau
matize and warp the minds 'Of the children inv'Olved; n'Ow 
theref'Ore be it 

, Res'Olved, that the Committee 'On Human Res'Ources here
with urges the C'Ommittee 'On the Judiciary t'O h'Old hearings 
at the earliest 'possible time, either singly 'Or in conjunction 
with the Committee 'On Human Res'Ources! f'Or the purp'Ose 'Of 
C'onsidering legislati'On designed to elimmate the expl'Oita
ti'On 'Of children in P'Orn'Ographic materials; and be it further 

, Res'Olved that a C'OPy 'Of this Resoluti'On shall be sent to each 
Member 'Of theC'Ommittee 'On the Judiciary. 

On May 27,1977, 'On the authorizati'On'Of the Chairrrian 'Of the C'Om
mittee, the Subcommittee to Investigate Juvenile Delinquency held its 
first hearing into the sexual exploitation of children in Chicago, Illi 
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nois. The hearing was chaired by Senator Culver and attended by 
St'nntors Mathias, Wallop, and Percy. <, 

The Subcommittee heard testimony from nine witnesses-most of 
whom had either been directly involved in the business or else had 
conducted investigations ef it. The witnesses included two convicted 
child pornographers, Guy Strait and Gerald Richards: a 17-year-old 
boy (whose real name was not disc1osed) who had ~orked the streets 
for two years as a prostitute and who had acted In several porno
graphic films; a police sergeant, Ronald Kelly, who had conduct~d one 
of the few successful arrests of persons engalted in the production of 
pornographic movies involving children; and an undercover investi
gator•• Jack Lehman, who had infiltrated an interstate bov prostitution 
ring. The Subcommittee also heard from local officials, Chicago Actinl! 
Mayor Michael Bilandic <and Cook County States Attorney Bernard 
Carey who explained some of the law enforcement and nrosecution 
problems of dealing with sexual exploitation of children. Finnllv, the 
Subcommittee heard from two reporters for the Ohicaqo Tribune, 
George Bliss and Michael Sneed, whose in-depth investigation of child 
pornography and prostitution have done so much to bring the problem 
to the <ltttention of the Congress nno the pation. < 

On June 13, 1977, S. 1011, S. 1499, and S. 1585 were jointly referred 
to the Subcommittee to Investigate Juvenile Delinquency and the 
Subcommittee on Criminal Laws and Procedures. On June 16; 1977, 
there was a joint hearing of the two Subcommittees in Washington, 
chaired by Senator Culver and attended by Senators Mathias and 
Wallop. The Subcommittee heard from Senator Roth, the chief spon
sor of S. 1011, from Deputy Attorney General Peter Flaherty, who 

[page 5] 
presented the position of the Department of Justice, and from two 
constitutional experts, Professor Paul Bender of the University of 
Pennsylvania Law School and Assistant Professor Martin Guggen
heim of the New York University Law School and who is associated 
with th! ACLU'<~ Jl:1venile Rights Project. 

On June 28,' 1977, the Subcommittee to Investigate Juvenile De
Hnqucncy reported out by poll S. 1585 with a committee amendment. 
The Chairman of the Subcommittee on Criminal Laws and Procedures. 
Senator McClellan, subsequently indicated that his Subcommittee did 
not pInn to consider the legislatlon and would not object to considera
tion of the Juvenile Delinquency Subcommittee's report by the full 
Judiciarv Committee. 

On September 14, 1977, the Committee on the .Judiciary consid
e.red S. 1."i85 and unanimously agreed to report S. 1585 with an amend
ment in the nature of a substitute with a recommendation that the bill 
as amended do pass. 

IV. TIlE NEED FOR FEDERAT, CRIl\uNAL STATUTES To PROHIDIT SEXUAL 

EXPLOITATION OF CHILDREN 

The hearings and staff investigations conducted bv the Committee 
have led us to the following conclusions:, ~ , 

-That child pornography and child prostitution have become 
highly organized, multimillion dollar industries that opera.te on 
a nationwide scale. 
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-That the use of children as prostitutes or as the subjects of porno
graphic materials is very harmful to both the children and' the 
society as a whole. 

-That such prostitution and the sale and distribution of such 
pornographIc materials are carried on to a. substa.ntial extent 
through the mails and other instrumentalities of interstate and 
foreign commerce, nnd , 

-That existing Federal laws dealing with prostitution and pornog
raphy do not protect a(!ainst the use of children in these activities 
and that specific legislation in this area is both advisable, and 
needed. " " 

A.TlIENATURE AND EXTENT OF CHILD PORNOGRAPHY 

Since tllE~',prod:uction, distribution and sale of child pornography is 
often ;t clandestine operation, it is extremely difficult to determine its 

'!ull e~tent. ;At present, however, a wide var}ety of child pornography 
IS avallable m most a,reas of the country.lforeover, because of the vast 
PQtenti~.l profits inyolved, it would appear that this sordid enterprise 
IS (!rowmg at a rapId rate. ' 

Recently a. n~lmbE)rof estimates of th~ extent of child pornography 
hnve appeared In the press and other media. Most of these estimates are 
mere ~e<;ses. However. one researcher, Robin Lloyd; the author of 
ForM,OMy or Love .~ Boy Prostitution in A merica, has documented 
the, e~I'Stence of oyer 260 different magazines which depict children 
enga(!lng, in sexual1v explicit conduct. These publications bear such 
name~ as "Torrid Tots." "NiO'ht Bovs" "Lolita" "Boys Who Love 
Boys.~' and "Children-Loye." I'> ~, , 

(page 6] 
Sucllmagazines depict children, some, as young as three to five years 

of age~ in col.rplmgs with their peers of the same and opposite sex, or 
with adult men, and' women. '!'he, activities featured range from lewd 
poses tOmtei'COurse, fellatio, cunnilingus, masturbation; rape, incest 
and sado~masochism. 

Such magazines, however, are only one of the forms of childpornog
raI>hy that are currently available in the United States. Other fonns 
include ten to twelve minute films known as "loops", still photographs, 

, slides, playing cards, and video cassettes. , ' 
Sucll pornographic materials, are usually sold either in adult book

stores or by mail order catalogues. In some bookstores the materials 
are on open display while in others they are kept below the counter for 
special customers. However, many pedophiles-those whose sexual 
preference is for children-prefer to purchase such materials through 
mail order catalogues. This is because often these catalogues permit 
the pedophile to order materials depicting specific sexual deviations, 
to establish contact with other pedophiles, and even to establish liaisons 
with some of the child models. 

To date, police have uncovered major production centers for child 
pornography in Los An~eles, New York, Chicago and several other 
large cities. However, smce such photographs or films are usually 
taken in private homes or hotel rooms, it is possible to produce such 
materials in any community. For example, the police have ,also ar
rested smaller, mdependent producers in such unlikely places as Port 
Huron, Michigan and Winchester, Tennessee. 
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The committee also found that some child pornography available 
in the United States is produced in foreign countries. Indeed it is quite 
common for photographs or films made in the United States to be sent 
to foreign countries to be reproduced and then returned to this Coun
t.ry in order to give the impression of foreign origin. 

It should also be remembered that in reproducing these materials 
thousands of copies can be HUlde from a single negative. As a result, 
the cost of producing child pornography are minimal but the profits 
are often enormous. 

For example, magazines that retail for $7.50 to $12.50 per copy can 
be produced for 35 to 50 cents. Similarly, a cheap home movie camera 
can be used to produce a film that will sell thousands of copies for $75 
to $200 each. . 

One graphic example of the economics of child pornography was 
presented at the Committee's Chicago field hearing. A police officer 
testified how undercover officers of the Chicago Police Department 
were able to infiltrate a group that was using two fourteen year old 
boys to make a pornographic .film for national distribution. The cost 
of producing this 200 foot film was $21 per copy and the retail selling 
price was to have been $100. At the time of their arrest, the producers 
of the film stated that they might have been able to sell as many as 
10,000 copies of the film over a six-month period. 

In summary, then, it should be rememhered that because of the 
clandestine nature of child pornography it is probably impossible to be 
precise in determining its present >'!cope. It is clear, however, that it is 
a large industry-representing millions of dollars in annual revenue-
that operates on a nationwide scale and relies heavily on the use of the 

[page 7] . 

mails and other instrumentalities of interstate and foreign commerce. 
Finally, as noted earlier, it appears that because of the vast potential 
profits in ?hild pornography, these sordid enterprises are growings at 
It very rapId rate. 

B. CHILD PORNOGRAPHY AND CHILD PROSTITUTION 

The Committee has found a close connection between child pornog
raphy and the equally outrageous use of young children as prostitutes. 
Tho precise relationship between these two for'ms of child !lbuse, hi)\v
ever, can take many different forms. 

The committee heard the testimony of a 17-year-old Chicago youth 
who had sold himself on the street for some two years and had also 
acted in a number of porno¥,raphic movies. In order to protect. tIle 
identity of this young man, It was arranged for him to testify from 
a separate room over a two way speaker telephone system. For the 
purposes of the hearing, his real name was not disclosed and he was 
referred to al:' 'l\hrty'. ' 

Marty testified that in Chictlgo many young boys-often referred 
to as "chickens"-served as prostitutes for older men known as 
"chicken hawks." On any given night us many as fifty of these. 
"chickens" varying in age from 12 to 19 years old would congregate 
in the a.reas of Clark and Diversy streets waiting to be picked up by a 
"chicken hawk." On an average 'night, Malty might be picked up by 
two or three different "chicken hawks" and engage in various sexual 
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acts with them or ·pose for pornographic pictures or both. In the 
process, he often could earn close to $500 in a ;reek. 

There have been numerous other recent examples of young persons, 
perhaps less sophisticated than Marty, being exploited for the profit 
of adults. ' . 

One such case involved the RevcrendClnudius (Bud)Yennilye, 
.Jr. who operated a home for wayward boys in 'Vinchester, Tenn. The 
Re,'erend Ver'milye encouraged the young boys in his charge to engage 
in orgies and filmed the orgi('s with a hidden camera. He then sold the 
films to--certain "sponsors" o'f the home and also arranged for some of 
the sponsors to come t.o the farm and have sex with the boys. 

In another recpnt case, two men in New Orleans started a Boy Scout 
Troop ;rith about forty boys as members. From that group, they 
selt'ct('d about ten boys to go on Scout trips during which the boys 
engaged in vario11s sexual acts with adult males. To date, 19 adult 
males have been charged in this case. 

In another recent case brought to light at the Chicago field hearing, 
the Committee. heard the testimony regarding a prostitution ring 
known as the Delta Project. An undercover investigator presented 
evidence that the leaders of this Delta Project planned to establish 
"Delta Dorms" in large cities around the country. Each dorm was to 
house an adult pedophile known as the Delta Don and four or five 
young boys known as Delta cadets. - , 

Working primarily through t.he mails, the Delta Project solicited 
money from It number of adult males who were encouraged to b('come 
Delta sponsors. For a fee, a sponsor was to be able to visit one of the 
dorms or arrange to have a cadet. sent to his home. Although appar

[page 81 
entlyno Delta Donns were established, several cadets were sent on 
multi-state trips in which they visited one sponsor after another.. 

At the present time, such shipment of boys across state lines for 
prostitution does not violate any federal law. The Mann Act, 18, U.S.C. 
2423, only prohibits the interstate transportation of minor females for 
the purposes of prostitution and does not include young males. 

C. PROFILE OF TIlE EXPLOITED CHILDREX 

Who are the exploited children and how do the pornographers and 
prostitution rin~ organizers lure them into these activities? From ed
dence gathered oy the Committee it often appears to be a ,'ery ('as), 
process. . 

The child victims are typically runaways who come to the city with 
no money or only enough to sustain themselves for two or three days. 
It is estunated that 700,000 to one million children rHn a\vay from 
home each year so it is not very difficult for pedophiles to find child 
models or prostitutes. Often adult exploiters pick t.hem up at bus sta
tions, hamburger stands and amusement arcades and offer them money, 
gifts or drugs for sexual favors. 'With small children, even candv or a 
free mealmay 'be sufficient. .• 

Not all of the exploited children al'e runaways. Many of them live 
with their families, attend school, and conduct. what appear to be nor
mallh"es. One convicted child ,pornographer testified before the Com
mittee that he was able to recrUIt approximately 30 young male models 
o\'er It two year period, most of whom were not runaways. Although 
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they were living with their families, they were boys whose fathers were 
absent from the home-either physically or psychologically-and'who 
had no strong moral or religious beliefs. , ' 

It should be noted that this testimony corresponds with a profile of 
boy victims that has been comI?iled by the Los Angeles Police Depart
ment from their interviews wIth pornographers. Specifically the Los 
Angeles police found that the typical boy victim was: 

-Between the ages of 8 and 17 
-An underachiever in school or at home 
-Usually without previous homosexual experience 
-Came from a home where the parents were absent either 

physically or psychologically 

-Had no strong moral or religious affiliations 

-Usua11y had no record of previous delinquency 

-Suffered from poor sociological develoJilment 


In most situations the parents or foster parents are unaware of what 
their children are doing. However, in some of the worst cases, the par
ents themselves lead the childrep into this depravity. There are several 
documented cases where prostitutes sold their own children for sexual 
purposes. 

Of deep concern to the Committee is the effect of child pornography 
Rnd prostitution on the children who become involved. Generally they 
fire highly vulnerable children in the first place, making them easy 
prey. ' , 

Freqnently they are victims of child abuse. or of broken homes, or 
of pl1J'pnts who sunp]y do not care. Such children ]uwe no self-pride 
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or confidence and very little resistance. An offer of money, food, or 

shelter, or even a few friendly words or a show of concern can lead 

them, unquestioning, into the hands of exploiters for purposes of por

nography or prostitution. Where there was no love or encouragement 

in their lives before, they finally achieve approval, encouragement and 

money for sexual favors. 

Such enconnters cannot help hut have a deep psychological, hu
miliating impact on these yonngsters and jPopardize the possibility of 
hpalthy, affectionate relationships in the future. Indeed such children 
often grow up in an adult life of drugs fino prositution. Even more 
tragic, however, is the fa<'t that many adults who were molested as 
children tend to become child molesters themselves, thus continuing 
t) Ie vicious cycle. 

It should"be emphasized that child pornography and prostituti?n 
nre just individual aspects or symptoms ofa larger context of soCIal, 
problems that confront the nation. Broken homes, alienated and run
Ilway children, emotionally disturbed juveniles. alcohol and drug 
abuse among the very young, and wide spread child abufie are among 
the national' problems that help create the miliens in which child por
nography and prostitution can thrive. 

Against the backdrop of the breakdo'wn of the family and the 
fundamental values of our society, questions must be asked re~ard
ing the adequacy of our educational system, the effectiveness of our 
social agencies, our ability to deal with· poverty and unemployment, 


. and the quality of our justice system. Child pornography and prostitu

t.ion are deadly serious problems. But even more menaciricr is the fact 

that these are only tips of an iceberg. . . '" . 

46 

. ~ 

. 

"'.
" 

'J
" 

·.i 



tthers were 
-and who 

1, profile of 
ice Depart
lly the Los 

either 

He of what 
es, the par
are several 

l for sexual 

)rnography 

!erally they 

I" 


them easy 

1 homes, or 
) self-pride 

~y, food, or 
rn can lead 
oses of por
,)uragement 
gement and 

logical, llU
)ssibilitvof 
ch children 
Even more 
nolested as 
continuing 

prostitution 
xt of social 
~d and run-
I and drug 
, nrc among 
il child por

ly and the 
,'.'1'

;:ed l'E'gard
ness of Ollr 
mployment, 
l.d prostitll

~ is the fact 


• 

PROTECTION OF CHILDREN 

P.L.95-225 


D. 	 THE NEED FOR ADDITIOXALFImERAL EFFORTS TO COMBAT'CHIID 


PORNOGRAPHY AXD CHILD PROSTITUTION 


The federal effort to combat child pornog.raphy and child prostitu- . 
tion is conducted primarily by the Department of Justice, the Federal 
Bureau of Investigation, the Postal Service and the Customs Service. 
These agendesare responsible for enforcing existing federal statutes 
that prohibit the mailing,I importation,2 and interstate trarisportation 3 

of obscene materials, and theinterst~te transportation of young fe
males for the :purposes of prostitution." > 	 • 

The CommIttee's investigation established that, for the most part, 
these statutes provide federal investigators and prosecutors with ade
quate ,veapons to combat child pornography and child prostitution. 
However, certain changes in federal legislation and in federal enforce~ 
ment procedures would greatly enhance these efforts. 

For example, the experts who testified before the Committee felt 
that virtually all of the child pornography currently on the market 
eould be prosecuted under the existing federal obscenity statutes. 
Until recently, 'however, federal authoritIes initiated pornography in
vestigations only if the case involved a large manufacturer or distrib
utor or if the case involved a conn.ection with organized crime. Thus 

'18 U.S.C. 1461. 
• 18 U.S.C. 1462. 
• 18 n.s.c. 1465. 
• 18 U:8.C. 2jl23., 

". [page 10] . l 

many of the sources of child pornography never came within the pur
view of federal investigators.. . ' , 

The Committee is pleased to note that in recent months federal au
thorities have begun a much more ,extensive cracJcdown on child por
nography. For example, rather than just investigating largescale 
·dealersin child pornography the Postal Service now investigates every ;i' 
'Complaint and everv mail order advertisement for pornographic mate
1'1als that depict children, In addition posta~ insp~.ctors !1round the ~"i'~ 

fl'
country have been ordered to reopen any case lllvolvmg chIld pornog	 ti 

raphy that had been closed in the last ,year because it did not involve 
large scale dealers or organized crime. 

As a result of these recent efforts the number of child pornography 
('ases being investigated by the Postal Service has risen from 13 to 38, 
Similarly the Federal Bureau of Investigation is conducting a numher 
;of investig'fl,tions into child porno$raphv, and the Customs Service is 
pa,rticipatmg in 6 investigatIons. In fact, five of the inve,.~igations by 

!~ , 

the Postal Sen-ice have already resulted in indictments, and one de-
.~ 

fendant was convicted on September 1, 1977.. ' 
It is the Committee's wish that these investigations and prosecutions 

be given the highest priority. Indeed, in order t.o insure that these 
efforts continm>. to receive top priority, the Committee believes the 
(~xisting federal ohscenity laws should be amended.so as to greatly in	 :::' 

crease the penal'ties if the obscene materials involve the depiction of 
children engaginO' in sexually explicit conduct. 

It should also 1; noted that at the present time federal obscenity 
laws deal only with the sale, distribution and importation ofobscene 
materials.N0 federal law deals directly with the. abuse of children 
that is inherent in the production of such materials. It is the opinion 
of the C<>mmittee that such a federal. law is urgently needed. 

2 U,S,Cong, & Adm,News 78-39 47 
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. The need for Federal legislation in this area is highlighted by the 
small number of states that have statutes which ban the use of chil
dren in the production of pornographic material. According to a recent 
study of the Congressional Research Service of the Library Qf Con
gress, entitled "Federal and State Law Regulating Use of Chjldren 
In Pornographic Material" (March 1977), only six states have statutes 
proscribing- the use of children in the productIOn of pornographic ma~ 
terials. While the Committee fully expects that this number will rise 
in response to the calls for effective state laws, it is our belief that the 
breadth and nature of this form of a child,abuse requires the effective 
involvement of the Fcder~~l government. . 
. In addressing this issue, the Committee is well aware of the delicate 
balance that llIust be maintained between federal and state and local 
law enforcement efforts to curb criminal belutvior. It isquite true that 
the geneml responsibility for dealing with criminal activity is nor
mally not a matter, of FeCleral concern. At the same time, however, the 
Committee is convinced that the use of children in.the production of 
pornographic materials is a matter that cannot. be adequately con
trolled by state and local authorities. WhaUs n,eeded is a.coordinated 
effort by Federal, state and local law enforcement officials aimed at 
eradicating this form of child abuse. . 

Finally, the Committ.ee's investigation into child prostitution found 
one other defi'ciency in the existing federal laws. Specifically current 

[page IlJ 
federal laws prohibit the interstate transportation of young women 
for the purposes of prostitution. There is no similar prOvision~ how
enl', for young men. Since the Committee's investigation found a num
oer of interstate prostitution rings that dealt in young men, there is a 
clear need to Amend the existing law so as to prohibit the use of any 
child for the purposes of interstate prostitution. 

V. LEGISLA1iOX COXSIDERED BY THE .CmOHTTEE 

. A. THE ROTH PRoPosAr..-S. 1011 

The first Senate bill introduced to denl with problems of child 
pornography was Senator Roth's proposal-S. 1011. The Committee 
believes that Senator Roth should be recognized for bringing the prob
lems to the attention of the Senate and the nation and· for taking the 
lead in offering legislation to prohibit this outrageous form of child 
abuse. . 

The Subcommittee to Investigate .Tu\'enile Delinquency heard testi
mony from Senator Roth and the Subcommittee staff consulted with 
members of Senator Roth's staff during the consideration of child 
pornography legislation. . 

It was the decision of the Committee, however, not to report S. 1011. 
This decision wa.s based in large pa.rt upon an opinion from the De
partment of Justice that noted a number of severe problems in S. 1011. 
Specifically, their opinion (which is reproduced as appendix.A of the 
Committee report) focused on the following five objectives: .. 

(1) .A number of the definiti0n.8 in 8. 1011 were 80 vague aa to 
inclrude everyday aetiviti& that clearly were neither pornographic 
01' an abuse of children. For example, among the conduct prohib
ited by S. 1011 is the depiction of "any other sexual activity." 
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This phrase is so broad that it could conceivably prohibit such 
innocent conduct as hugging and kissing. . '. . 

Similarly, S. 1011 would prohibit the depiction of "Nudity, if such 
nudity is to be depicted for the purpose of sexual stimulation or grati 
fication of any individqal who may view such depiction." Once again 
their language is so broad that It could conceivably prohibit such 
i.nnocent scenes as "skinny dipping~' or even nude snapshots of babies 
that were mailed to grandparents. This is particularly true since the 
proposed test for offensiveness is the sexual stimulation or gratifi
cation of any individual rather than 'using the standard of the a'Verage 
individual as required by t,he Supreme Court in Roth v. United State8 
354 U.S. 476 (1957) 1 and Maler v. Oalifornia 413 U.S. 15 (1973) 2. 

(2) 	The scope of S. 1011 C'fIl,y cO'Vers "photograph8 01' jil!m8" 
. 	 and therefore might be unsuccessful in prohibiting a wide 'Va!l'iety 

01 pornographic materials 8UCh as books, magazines, Blides and 
negati'Ves.··· . 

(3) Thetrohibitwn 01 S. 1011 would only apply to interstate 
mailings 0 such materials e'Ven though the Oongress has tlte 
pmoer to ban any mailing of ob8cene material8. 

(4) Tlte penaltie8 in S. 1011-which in certain cases prO'Vide 
for fUnes 01 up to,$50,OOO, 01' fmpri80n11~ent of up :0 eo years, 01' 
b()th-were exceS8we to the pmnt 01 mak/,ng con'llwtwns e::r:tremely 
difficUlt to obtain except in the most aggrat'ated cases." 

1, 77 S,Ct. 1304. 1 L.Ed.2d 1498. 
2. 	 93 S.Ct. 2607. 37 L.Ed,2d 419. 

[page 12] 
\Yhilc the Committee can rcrtain'ly nnderstand the desire to severely 

punish child pornographer::;, it was the opinion of the Department of 
;Jm,tiee thnt the pl.'nalty pro\'isi:lJ1s, of S. ,lOll would do exactly the 
op~)osite. Thus rnther than pumslnng chIld pOl'llographl:'rs the pro
\'i5IOH of S. 1011 mi,!!ht, adllalh' nUlkp it 11101'(, difliellit to Pl'o.'lP('lIte 
nnd comiet child porilOgl'apheri: 

(5) Fi?Ullly the J'ustice Depm'tment cond'udell that :since the 
section of S.1011 prohibiting the sale 01' distribution of materials 
depicting explieitsexual oonduct -im)oh:ing child1'en would cOl'el' 
both obscene and non-obscene materia-h, there 1.lla.,.'< a, 'Very st'J'OJlg 
pOMibllify that fhe coul'fs 1.L'ould declare this section 1mcon.~fi
tutional on if8 face. 

Sinc(' the fluestion of constitutionality is so eS5cntial to the effective
ness of the bill, it deserves further discussion. . 

The problem with S. 1011 that most cOllcemed the Justice Depart
ment as well as the otlier expert witnesses that testified before the 
Committee is that it would prohibit the snle and distribution of hoth 
obscene and non-obscene materials that contained. any actual or 
simulated depiction of children engaging in sexually explicit conduct. 
Tlms the bill would obviously cover the tvpes of actual child pornog
raphy that the Committee wishes to prohIbit. At the sllme time, how
ever, S. 1011 would prohibit the sale and distribution of a smallllum
her of non "pornographic materials that contain brief scenes of actual 
or simulated sexually explicit conduct involving children. 

For ('xample the film "The Exorcist" contains a brief sct'ne in 
which a minor simulates masturbation. Similarly the film "Romeo 
and .fnliet" .('ontains 11 brief scene ill which a minor appears ifl the 
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llude. It should be pointed out that a11 of the bills considered bv the 

Committee would ban the use of children in the· actual production 

of any such scene in the future. Such a ban would be aimed at the 

actual conduct on the grounds that such conduct is a form of child 

abuse. S. 1011, however, would also ban the sale or distribution of any 

film containing such a scene. Since this ban would be aimed at a form 

of speech rather than at conduct, it would have to comply with the 

Supreme Court's current standards on obscenity. . 


Under these current standards as laid down by the Supreme Court 

neither "The Exorcist'~ nor "Romeo and .Juliet" would be considered 

obi:cene. This is because under these standards as applied in Miller v. 

California, the test for obscenity is whether, inter alia, " 'the average 

persOn, applying contemporary community standards' would find the 

work, taken a8 a whole, appeals to the prurient interest ... and 

whether the work,taken asa 1ohole, lacks serious literary, artistic, 

political, or s~ienti~c value." 413p.S. at ?4 (emphasis added) . 

. To sUIllmarlz.e ~rIefly then-w~lle certam scenes ,may be of ques


tiOnable taste, It IS ·.cIear that neIther "The ExorCIst" nor "Romeo 

-and .Juliet" are obscene when taken as a whole. It is equa11y clear, 

however, that the sale and distribution of these films would be pro

hibited under S. 1011. As a result there is a very strong possibility 

that S. 1011 would· be found to be unconstitutional. Indeed, according 

to the opinion of the Justice Department: 


The Court has held that, as a general rule, a criminal statute 

which would reach protected expression as well as obscenity 

is void on its face for overbreadth. See Erz01'/..Znilc v. Oity of 
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Jacl:'son'ville, 422 U.S. 205 (1975)3; and B1ttler v. Michigan, 

352 U.S. 380 (1957)4'. Although the Court has modified this 

doctrine in the case of a statute dealing with distribution to 

children only, see Ginzburg v. Ne'tO Y O1'k, supra, the proposed 

biB would prohibit distribution to anyone. In the face of the 

strong contitutional protection accorded material which is 

not obscene, we cannot say with any certainty that t.he pro

posed legislation would withstand constitutional challenge. 


In the jud~ment of the Committee, the enactment of such a ques" 

tionabla prOVIsion would be unwise. Indeed the result might be not to 

punish child pOl'llographers, but rather to grant them a certain im

munity since there is a substantial ehance that any convictions for the 

:;ale and distribution under S. 1011 would be overturned. 


The Committee also believes that the enactment of such It provision 

would be unnecessnry. It was the opinion of the experts who testified 

before the Committee that virtually all of the materials that are nor

lIlally considered chUdpornography are obscene under the current 

stillldards. Thus they can be prohibited under the existing federal ob

s.:enity statutes. Indeed as was noted t>arlier federal authorities have 
t 

. already begun un extensive crack down on c1uld pornoaraphy. 
In comparison with this blattlntpornography, non-ob~ene materials 

that depict children arc very few and very inconsequential. Thus it 
would be extremely unwise to jeo.p,ardize the effectiveness of any f~d
prill effort to combat hard core chIld fornography by also attemI?tmg 
Lo prohibit the sale lind distribution 0 such non-obscene and relatively 

'.innocent materinJs as "The Exoreist" flllfl "Romeo and .Tuliet". . 
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Tho Matsunaga pl'oposal-S. 1499 was essentially identical to the 
Roth bill-differing only in the sevedty of penalties provided for 
offenses. 

Moreover, it was drafted as an amendment to the Child Abuse 
Prevention imd Treatment Act which is within the jurisdiction of the 
H Uffian Resources Committee. It was, therefore, not considered by the 
Committee. 

C. THE 1>IATIIL\S/CFLn;fl ]'ROI'O!UL-S. 158ti 

S. 158"} WIlS introduced by Senators Mathias and John Culver on 
May 2:1,1917. Originally their bill concentrated only on the produc
tioil of materials depicting children in sexually explicit by pro~ 
ltihitinC>' the actual production of any such materials that were going 
10 be m~iled 01' transported in interstate commerce on the basis of pro
tect-inC>' the children involved from sexual exploitation and abuse. At 
the ti~1e of its introduction, the bill left the sale and distribution of 
slll'IL materiaIs to be handled by tho existing obscenity .statutes . 

S. 1585 also was drafter so as to correct a number of the faults that 
th(\ .Justice Department had found with S.1011. Specifically, thedefini
tion "esxllally explicit conduc.t" was mOI'e tightly drawn so as to in
clnd<f only those activities where tIle child was engaged in sexually
ori~nted ads. S~mil.arly, the type of mat.erials covered w~ expa~ded 
to ll1c1ude negatlves,shdes, books, lllagaZlIles and other pnnt or VIsual 

;; 

3. 95 s.Ct. 2268, 45 L,Ed.2d 125. 
4. 	 .77 S. Ct. 524. 
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111edia in addition to photographs and ~lm~. Fina}ly, th~ act was writ 
tt>n so as to co\'er any mailing of m&terlal~ mv.olvmg childr~~ engaged 
ill :wxually explicit conduct rather than lust .mterst.ate m&Ilin~. 

On June 9,1977, in response to the Juvenile pehnquency Subcom
mittee's first hearing in Chicago, Senators MathIas and Culver offered 
Amendment 380? an amendment in the nature of a. substitute, which 
made minor revlsions in their original bill and which also included 
a section revising the Mann Act 18 U.S.C. 2423. This was done because 
a.t the Chicago hearing the Subcommittee discovered that there was 
a substantial interstate traffic in young boys for the.purposes of pros
titution but the current MaIUl Act was only applicable to females. 
Therefore, the S. 1585, as amended, .would reVlse t~e MaIUl Act to 
include young males. At the suggestIon of the J!lstlC6 Departme~t, 
this proposed amendment to the Mann Act also clarIfied certam archaIC 
language in S. 2423. . ~ 

Finally, the committee. amendment to S. 1585 added prov~SlOns ~o 
deal with the sale and distribution of child pornography. In domg so, It 
a.voided the constitutional problem inherent in the a.pproach in S. 1011 
~y simply amendh~ current obscenity statutes 18 U.S.C. 1461, 18 
U.S.C. 1462, and 18 U.S.C. 1465 to proVlde for greatly increa~d penal
ties if the materials adjudged "obscene" under those statutes mvolved 
in their production the use of children in sexually imp.licit conduct. 

In the opinion of the Committee such an approach 18 far prefer
able to the provisions on sale and distribution In S. 1011 that were 

http:SUpl'a;;t.he
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discussed earlier. As was noted hi that earlier discussion, the Commit
tee feels that virtually all of the materials that it would wish to pro
hibit are obscene under these current statutes. Thus these statutes, as' 
strengthened by the additional penalties 1?rovided for in S. 1585, 
should give prosecutors a strong and effective weapon against child 
pornographers. Moreover, since the courts have indicated that they 
will read the standards of Miller v. California 415 U.S. 15(1973)5,into 
these existing obscenity statutes there is no possibility that these pl'O~ 
dsions of S. 1585 will be found unconstitutional because they conflict 
with Miller v. California. Hence there is much less chance that the 
provisions of S. 1585 as opposed to those in S. 1011 will be declared 
unconstitutional and unenforceable: 
. In this regard the Committee feels that by greatly increasing the 
penalties for the sale and distribution of obscene materials-if those 
materials involve the .depiction of sexu~lly ~xplicit conduct by <ili:il
dren-the COl!gl'ess. IS clearly expreSSIng Its abhorrence of, child 
pornography. Specifically the current penalties for such an offense is 
a fine of not more than $5,000 or imprisonment of not more than 5 
years, or both, for the first such offense, and, a fine of not more than 
$10,000, or imprisonment of not more than 10 years,or both, for each 
such offense thereafter. Under the provisions of S. 1585, however, if 
such an offense involved materials depicting children engaging in 
sexually explicit conduct, the penalties would be a fine of not more 
than $10,000, or imprisonment of not less than 2 yeurs nor more than 
10 years, or both, for the first offense, or a fine of not more· than 
$15,000 01' imprisonment of not less than 5 yea~!:Ulor mqre than 15 
.rears, or both. for each such offense thereafter. " 

The Committee feels that such penalties will provide adequate 
deterrence especially since the maximum penalty could be assessed for 

5. 	 93 s.Ct. 2607. 37 L.Ed.2d 419. 

[page 15] 
each violation and the most offensive cases would normally involve 
multiple violations. At the same time, however, these penalties are not , 
so excessive as to actually prevent the obtaining of prosecutions and 

com'ictionsin appropriate cases. 


VI; EXPLANA'l'ION OF THY. C01IMITTJo:E A1IENOlIEN1' 

S. 1585 would make three major changes in Title 18 of the United 
. States Code to enhance the ability of the Federal government to com
bat two closely related and equally insidious forms of child a.buse: 
the use of children in pornographic material and juvenile prostitution. 
Specificnlly,8. 1585 would: 

-add a new section 2251 to Title 18, making it a Federal 
offense for anyone to use children under the age of 16 in the 
production of pornographic materials; 

. -amend 18 U.8.C.2423"to proscribe the interstate transpor
tation of persons under 18 years of age for the purpose of 
engaging in prostitution; and 

-amend the penalty provisions in those sections of title 18 
dealing with tI!e .mailing (section 1461), importation or 
transportation (section 1462) and transportation for sale 
or distribution (section 1465) of obscene materials to in
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crease the penalties where the materials adjudged obscene 
involved the use of children under 16 years of age en gag
in sexualJy explicit conduct. 

,\. PHOIllJCTIO;o.r OF I'ORNOGUAPHTG MATERIAl,S 

Current Federal laws dealing with pornogra\,lhy focus almost ex
clusivelyon the sale, distribution and iri1portatlOn of obscene mate
rials, and, do not directly address the abuse of children inherent in 
their participation in the production of such materials. By favorably 
reporting S. 1585, the Committee intends to .611 the existing gap in 
Federal law by declaring that the use of children in the production 
of such matel'lals is a form of child abuse. ' 

Section 3 (a) of S. 1585 would address this issue by adding a new 
chapter, chapter 110, to title 18, entitled "Sexunl Exploitation of 
Children." This new chapter consists of a new sect.ion, section 2251. 

Section 2251(a) would prohibit any person from knowingly em
ploying, using, persuading, enticing, or coercing any minor to engage 
in or assist in any sexually explicit conduct the purpose of which 
is to promote various forms of print or visual media, if such person 
knows or has reason to know that the material will be mailed or will 
be traveling in interstate or foreign commerce. Section 2251(b) 
would make it a Federal crime for the parent, guardian, or other per
son having custody or control over a covered minor to knowingly 
permit such minor to engage in such sexually explicit conduct. Sec
tion 2251(c) defines several of the terms employed in 25l(a) and 
(b), including "sexually explicit conduct," and "minor." :"

,B. SCOFF. 

It is' the Committee's intention that the use of the word "know
ingly" in both Sections 2251 (a) and (b) wiU require that the person 

[page 16J 
charged under these provisions have knowledge or reason to know 
the purpose for which the minor was being used in the production of 
the material in question. 

It is the Committee's intention that the government will have 
the affirmative burden of showing that the person charged knew or 
should have known that the materials described under 2251 (a) and 
(b) will be transported in interstat.e or foreign commerce or mailed. 
While the Committee recognizes that the jurisdictional element is 
often a difficult one to prove, it nonetheless believes that this require
ment. is necessary topl'eserve th~ balance between the law enforcement. 
responsibilities of Fedeml officials on one and, and their state and 
local counterparts, on the other. 

In addition, the Committee intends t.hat the issue of whether the 
jurisdictional element has been ml't will be a question dedded on a 
cllse-by-case basis. The Committee intends that in deciding this juris
dictional issue, substantial weight shall be accorded: (1) the purpose 
of the production; (2) the nature and size of the operation; (3) t.he 
relationship of the person chal:ged to the subsef]uent use or destina
tion of materials described in ~ection 2251; and (4) the past prac

. t.ices and customs of the person charged both with regard to the 
production of such materials in 2251 (a) and the relationship of the 
person charg('d to the subsequent use or destinat.ion of such materials 
in 2251(b). 53 
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By incorporating St'ctiou 2251(b) into S. 1585, the Committee 
intends to carefully set forth the limited circumstances tinder which 
It parent, legal guardian or person having custody or control of a 
minor and who permits snch minor to engage in the conduct pro
scribed under .the bilL shall be subject to criminal prosecution. Liabil
ity under 2251 (b) wOQld only attach to those persons who are charged 
by law with control over the minor, or, have been delegated and vol
untarily acceptt'd snch control by the; person charged by law with such 
responsibility. Section 2251 (b) is not intended to reach persons who 
have some knowledge of the proscribed activity, but do not have the. 
requisite control or dominion over the minor. 

The Committee is aware that Section 2251 may literally encompass 
isolated, individual acts involving the use of children in the produc
tion of sexually explicit materials. Section 2251 is not intended to 
reach all such isolated incidents. which often are more appropriately 
the subject of state or local concern. The Committee fully intends that 
federal prosecutors will wisely exercise their discretion to reach only 
those eases which are the proper subject of Federal concern (See, 
Redmond Y. [/.8.384 U.S. 264 (1966)6). 

('. ;rrn;;XlT,E pr:08TnTT(()~ '~~\ 

. Sect.ion 4 (a) of S. 1585 addresses a form of child abuse, which like 
the use of children in the production of pornographic materials, has 
only recently attracted national attention: juvenile prostitution. The 
Commjttee has received substantial evidence to indicate that the issue 
of juvenile prostitution is one of national dimensions and that one of 
the major difficulties in combatting this insidious form of child abuse 
is the nbsence of adequate Federal laws proscribing this practice. 

6. 	 86 S.Ct. 1415. 16 L.Ed.2d 521. 
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Section 4(a) would address this form of child abuse by making 
it a Federal crime for anyone to transport any persons under 18 years 
of age across state lines to engage in prostitution. . 

As presently written, the appropriate provision of Federal law, 18 
U.S.C. 2423, prohibits the transportation across state lines of females 
under the age of 18 to eng~e in prostitution, debaucherYi

or other im
moral acts. At the present tIme, however, there is no simi ar provision 
regarding the interstate transportation of males under the age of .18. 
Section 4(a) of S. 1585 is intended to fill this gap in the Federal law 
and apply the general proscription now found in 18 U.S.C. 2423 to 
any person under 18 years of age. . 

At the sug~estion of the Justice Department, Section 4(a) deletes 
the language lD 18 U.S.C. 2423 concerning debauchery and other im
moral acts, and would pertain only to the interstate transportation of 
a person under 18 years of age for purposes of engaging in prostitu
tion. The Committee amendment does not define the term "prostitu
tion/, which is also not statutorily defined in any of the provisions 
of the Mann Act, 18 U.S.C. 2421-23. The Committee intends, rather, 
that the term prostitution shall mean what is commonl:y understood 
by the term-the exchange of sexual favors for somethmg of value. 
The definition of the ternl "prostitution" is neither dependent upon 
the definition found in various state laws nor upon whether, prostitu
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tion is illegal in the state to which the minor is t.ransported for such 
purposes. 

Moreover, the Committee amendment would delete the requirement 
in Section 2428 that the minor be transported across state lines in a 
common carrier. It is the Committee's intention that the proscription 
set forth in these sections shall apply regardless of the mode of trans
portation employed by the party charged. " 

Finally, the Committee Itmendment wonld retain the present penaltv 
provision now found in Section 2428 of not more thflJ'l 10 years and 
not more than $10,000, or both. ' 

n. '\]In:xoI'~O TilE T'F.:'>I'.\I,TY PRonSIOXS OF 18 r.s.c. 14111, 14112, 14fH), 

In addition to proscribing the use of children in the production of 
sexually explicit materials, the bill would also attempt to increase the 
deterrent effect of current Federal statutes dealing with the sale and 
distribution of such materials through interstate or foreign com
merce. To do this, the Committee has chosen to amend Sections 1461 
(mailing), 1462 (importation or transportation), and 1465 (transpor
tation for sale and distribution) of title 18 United States Code to 
greatly increase th~ penalties where materials subject to the provi
sions of these sections use children in the manner proscribed by Sec
tion 2251. It is the belief of the Committee that existing Federal stat
utes which deal with the interstate or foreign commerce sale and dis
tribution of obscene or pornographic matter are sufficient to address 
the problem on a substantive basis. 

The Committee has carefully considered the suggestion that the 
Federal laws be extended to make illegal the sale and distribution of 
materials whose production involved, the, use of minors in sexually 
explicit conduct as defined in Section 2251. The Committee recog
nizes, however, that the sale and distribution of such material cannot 
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be approached in the same manner as its production. Attempts to 
prohibit the sale and distribution of such material necessarily involve 
an evaluation of the content of the materials in question. Conse
quently, the Supreme Court in Miller v. California, 413 U.S. 15 
( 1973) 7 has held that in determining whether material is obscene and 
loses its First Amendment protection, the material must be judged 
in its entirety. Therefore, the Committee is of the view that an 
attempt to make illegal the sale and distribution of material regard
less of whether' such material when taken as a whole is obscene, 
would run counter to present Federal constitutional law as en nun
dated by the Supreme Court in Miller. 

Finally, while the Coun has indicated that different standards may 
apply to the dissemination of allegedly obscene material to juveniles, 
it has not intimated that different standards should apply to the dis
semination of materials which portray juveniles in sexuany explicit 
conduct, and the Committee believes that such an approach would not 
pass constitutional muster. " , 
, In light of the foregoing, the Committee has chosen to simply 

amend the appropriate existing obscenity laws to provide a much more 
severe penalty for the sale and distribution of obscene materials de
picting children in explicit sexnal conduct. 
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VII. CONCT.OSION 

The Committee believes that S. 1585, as amended, will allow,effec-
<:;

tive prosecution of sexual exploiters of children. , 
The proposed 18 U.S.C. §2251 will find a void in Federal law and "J:"i 

~ ",zwill attack the production of materials depicting children in sexually ·71
explicit conduct as a fonn of child abuse. " 	 • ", 

The proposed amendment to the Mann Act, 18 U.S.C. § 2423, will . 
extend the existing prohibition on the interstate trafficking of juvenile ."i;~ 
females to include young males and thus attack the problem of juve
nile male prostitution. '. 


Finally, the~roposed amendments to 18 U.S.C. § 1461, 18 U.S.C. ..j 

§ 1462, and 18 U.S.C. ~ 1465 will go as far as constitutionally possible 

to ban the sale and distribution of child pornography. The pas.cmge 

of these amendments will strengthen the weapons available to pros

ecutors and will send them a clear signal tJlat it, is time for them to 

use these weapons.,' , 


, VIII. COf'T 1'::~TTMATlON OF (!ONORERSlO"-AT. RUOO1':T OFFTCF. 

Hon.•JAMES'O. EASTLA ND. 
Ohairma:n.. Oommittee on the Jtuiicinry. 
U.S. Be'nate, 'Wa8hington. D.O. 

DEAR MR. CHAIR~rAN: Pursuant to section 403 of the CongreRsional 
Budget Office has reviewed S. 1585, the Protection of Children Against 
Sexnnl Exploitation Act of 1977, M ordered rE'portf'fl hv thp Rl'nlltf' 
'Committee on the .Judiciary, September 14, 1977. . '. 

Hllserl on this review, it appears that no additional cost' to the gov
prnment would be incnrred as a result of enactmE'llt of tIllS hill. 

Sincerely, 
ALICE M. RIVJ.IN, Director. 

7. 	 93 S.Ct. 2607. 37 L.Ed.2d 419. 
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IX. TABULATION OF VOTES CAST IN Co.;\UnTTEE 

Uollcnll vote on Hat.ch amendment to substitutl" the provisions of 
8.1011 (with modifications) for the committee amendment. 

YEA 	 "-AY 

Allen 
Thurmond 
Laxalt 
Hatch 

Kennedy 
nayh 
Biden 
Culver 
lfetzenbaum 
DeConcini 
Mathias 
Wallop 
Eastland 
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Uollrfdl vole on motion to l'epOl't S, 158:}, as nnH'lHled in the nature 
of a substitute. 

YEA NAY 

Ke!medy None 
. Bllyh 
Byrd 
,Abolll'C'zk 
Allen 
Biden 
Culver 
Metzenbaulll 
DeConcini 
Thurmond 
Mathias 
Scott 
Laxalt 
Hatch 
Wallop 
Enstlan(l 

·x. Sr:C'l'IOX-JlY-~j<~U'l'lO!\ AKAl.YSlS OJ,' S. 1/)S5, As A:r.rENDED BY TH}: 

PnOI'()~l-:D A:MI';XD~[ENT IN TIlE XATURR OF A SUBSTITUTE 

Section 1 of the bill provIdes that the act may be citedns the "Pl'O
teet ion of Children Against Sexual Abuse Act of 1977". ,. 
, Secti()'Jl 2 (a) contains the following findings of Congress: (1) that 
the USe of children as subjects in the production of pornographic 
matceials is very harmful to the children and to society as a whole; 
(2) tbat the production and sale of such pomographic materials is a 

'multi-million dollar industry carried 011 to :t substantial extent 
through interstate and foreign commerce; and (3) that ('xisting Fed
eelll laws dealing with the interstate distribution of pornographic 
materials do not protect against the use of children in tne production 
of such materials and that specific legislation in this area IS both ad
visable and needed. . 

[page 20] . 

Section IB( u) determines that the provisions of chapter 110 of Title 
18, United States Code, are necessary and proper to cfitablish uniform 
and effective laws on the subject of sexual exploitation of children. 

Section .1(a) adds a new chapter, chapter 110, to Title 18 of the 
United States COIle. The title of this new chapter is "Sexual exploita
tion of children" and the text of the new chapter consists of a new 
section, section 2251. 

. Section 2251 (It) makes it a federal crime for any person knowingly 
tc employ, use, persllatle, induce, entice, or coerce any minor to engage 
in, or to have a minor assist any other person to engage in~ any sexu
(tHy explicit conduct, for the purpose of promoting any film, photo
graph, negative, slide, book, ma~azine, or other print or visual me
dium, if such person knows or flaS reason to know that such film, 
photograph, negative, slide, book, magazine, or other print or visual 
medium will be mailed or otherwise transported in interstate or for
eign commerce. 
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Section 2251(b) makes it a federal crime for any parent, legal 
guardian, or other person having custody or control of a minor to 
knowingly permit such minor to enO'age in, or to assist any other person 
to engage in, sexually explicit conduct for the purpose of promoting 
any film, photograph, negative, slide, book, magazine, or other print or 
visual medium, if such parent, legal guardian, or other person knows 
or has reason to know that such film, photograph, n('gative, slide, book, 
magazine, or other print or visual medium will be mailed or otherwise 
transported in interstate or foreign commerce. . 

Section 2251 ( c) contains three definitions. Specifically, it defines: 
-a 'minor' as any person under the age of 16; 
-'sexually exphcIt conduct' as actual or simulated sexual inter

course (including genital-genital, oral-genital, anal-genital, or 
oral-anal) whethcr between persons of the same or'9Pposite sex, 
bestiality, masturbation, sado-maschoistic abuse, and the lewd 
exhibition of the genitals or pubic area; and 

-'promoting' as producing, dIrecting, manufacturing, issuing, puh
lIshing, or advertising for pecuniary profit. . 

Section 2251 (d) provides that anyon(! \vho violates spction 2251 will 
be suhjpct to a fine of not more than $10,000, or imprisonment of not 
less than two yea rs nor morc· than ten years, 01' hoth, for t.he first 
olfense, or a fine of lIOt more than $15,000, or imprisonment of not less 
than five years nol' more than fift(,pn years, Or bot.h, for each such 
offense thereafter. . 

Section 3('0) is a conforming amehdnient that ':I'Quld amend the 
table of chapters in Part I of Title 18, U.S.C., by inserting a reference 
to. the new chapter 110. 

Seotion 4.(a) amends Section 2423 of Title 18, U.S.C., which pro
hibits the interstate transport.ation of females under the age of 18 for 
the purposes of prQstitution. The !1mel1dment would prohibIt the inter
state transPQrtation of any perSQn under the age of 18 for the purpQses 
or prostit.utiQn. The penalty for such cQnduct would be a fine Qf nQt 
more than $10,000, or imprisQnment of not more than ten years, or
bQth. 
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Section 4. Cb) is ~ conforming amendment that would amend the 

table of sections of chapter 117 Qf Title 18, U.S.C.by striking Qut the 

word 'Female' from the item relating to. Sectjon 2423. 


Seotion 5 (a) amends Section 1461 of Title 18, U.S.C., which prQ

hibits the mailing of obscene or crime-inciting matter. The amendment 

WQuld increase the penalty for mailing any such matter if the matter 

involved t.he use of :my person under the age of 16 engaging in sex-u

a11y explicit conduct as defined in Section 221ll (c). The current pen
alty in Section 1461 is a fine of not more than $5,000, or imprisonment 
Qf not more t.han five veal'S. or both. for the first Qffense. or a fine of not 
more than $10,000, or imprisonment for not more than 10 years, 0.1' both, 
"fQr each such offense thereafter. The proPQsed penalt.y for mailing 
matter involving the USe of minors engaging in sexually explicit CQn
duct WQuid be a fine of nQt mQre than $10,000,01' imprisonment of not 
less than one year nor mQre than 10 years, 0.1' both, fQr the firstoffense, 
and a fine ot not more than $15,000, 0.1' imprisQnment Qf nQt less than 
two years nQr more than 15 years, or bQth, for each such Qffense
thereafter. 

Seotion 6(0) amends SectiQn 1462 of Title 18, U.S.C., which prQ
hihits the importatiQn or interstate transportation Qf obscene matters, 
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The amendment would increase the penalty for impolting or trans~ 
porting S1lch obscene matter if the matter involved the nse of any 
person under the age of 16 engaging in sexually explicit condllct as 
defined in Section 2251(e). The current penalty in Section 1462 is a 
flne of not more than $5,000, or imprisonment of not more than 5 years, 
or both, for the first offense, or a fine of not more than $10,000, or 
imprisonment for not more than 10 years, or both, for each such offense 
thereafter. The proposed penalty for importing or transporting ob
scene matter involving the use of minors engaging in sexually explicit 
conduct would be a fine of not more than $10,000, or imprisonment 
of not less than one year nor more than lO-years, or both, for the first 
offense,and a fine of not more than $15,000, or imprisonment of not 
less than two years nor more than 15 years, or both, for each such 
offen£e thereafter. . 

Section 5(c) amends Section 1465 of Title 18, U.S.C. which pro
hibits the interstate transportation of obscene matters for sale or dis
tribution. The amendment would increase the penalty for transporting 
any such obscene matters if the matters involved the use of any person 
nnder the age of 16 engaging in sexually explicit conduct as defined 
in Section 2251 (c). The .current penalty in Section 1465 is a fine of 
not more than $5,000, or imprisonment of not more than 5 years, or 
both, for the first offense, or a fine of not more than $10,000, or im
prisonment for not more than 10. years, or both, each such offense 
thereafter. The proposed penalty for transporting for obscene matter 
involving the use of minors engagin,'! in sexllally explicit conduct 
wonld be a fine of not more than $10,000; or imprisonment of not less 
than one year nor more than 10 years~ or both, for the first offense, 
and a fine of not more than $15,000, or imprisonment of not less than 
two years nor morc than If) years, or both, for ('ach otfense thereafter. 

Section (J provides that if any provision of the Act or the applica
tion thereof to any person or circlllm;tance is held invalid, the re· 

[page 22) 
mnillder of the Act or the application of such pro\-ision to other pt'r
sons 110t similarly situated or to other circulllstances shall not be 
Il tl'('cted. 

* * * * * * * * * * 
[page 241 

XII. APPENDIX 

DEPARTlIfENT OF JUSTICE, 
TVasltington, D.O., June 14, 1977. 

Hon. JAMES O. EASTLAND, 
Ohai'l"lnOln, OO'l7ll1'nittee on the JJ].diciary, U.S. Senate, 
Washington, D.O. 

DEAR MR. CHAIR:l>rAN: This is in response to your request for the 
v.iews of the Department of .Justice on S. 1011, a bill "To amend Title 
18, United States Code, to prohibit the sexual exploitation of children 
and the transportation in interstate or foreign commerce of photo

_graphs or films depicting such exploitation." . 

':,.' 
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The bill amends Title 18, United States Code, by adding- proposed 
sections 2251, 2252 and 2253. Section 2251 provides a fine of not.more 
than $50,000 or less than $10,000 or imprisonment for not more than 

[page 25] 
twenty years or less than four years or both for any individual who 
causes or knowingly permits a child to engage in a prohibited sexual 
act as defined in the bill or the simulation of such an act if such in
dividual knows, has reason to lmow or intends that such act may be 
photographed or filmed and that the resulting photograph or film 
may be transported, shipped or mailed through interstate or foreign 
commerce or may affect such commerce. The same penalty would apply 
to any individual who photogmphs or films a child engaging in a .. 
prohibited sexual act or in a simulation thereof if such individual 
knows, has reason to know, or intends that any resulting photograph 
or film may be transported, shipped, or mailed through interstate or 
foreign commerce or may affect such commerce. Section 2252 provides 
that any individual who knowingly transports, ships, or mails through 
or in such a manner as to affect mterstate or foreign commerce any 
photog-raph or film depicting a child engagin~ in a prohibited sexual 
act or in the simulation of such an act, or any mdividual who. receives 
for the purpose of selling or sells any such photograph or film which 
has been transported, shipped, or mailed throug-h or in such a manner 
as to affect interstate or foreign commerce shall be fined not more than,. 
$25,000 or less than $5,000or imprisoned not more than fifteen years 
or less than two years or both. Section 2253 defines "child" as any in
d,ividual who has not attained age sixteen and defines "prohibited sex-. 
ual act" to include sexual intercourse,anal intercourse, masturbation, 
bestiality, sadism, masochism, fellatio, cunnilingus, "any other sexual 
activity" or "nudity; if such nudity is to be depicted for the purpose 
of sexual stimulation or gratification of any individual who may view 
Stich depiction':! . 

We share the concern of the Congress with regard to the production 
of films and photographs portraying sexual abuse of children. How
ever, we think that the proposed legislation needs to be modified in 
certain ways in order to deal with the problem. 
~n the first place, the bill is, in our opinion, jUl:isdictionally de

fiCIent. It is well settled that Congress may bar articles it deems 
undesirable from interstate or foreign commerce or from the mails. 
E.g., United States v. Orito, 413 U.S. 139 (1973)8; United States v. 
Darby, 312 U.S. 100 (1941)9; and Pe'l'iara v. United States, 347 U.S. 1 
(1954)1O.Leavin~ aside for the moment the effect of the First Amend
ment, there is little doubt that the Commerce Clause authorizes the 
enactment of criminal penalties for persons who mail or ship in inter- . 
state or foreign commerce or receive in the mail or from interstate or 
foreign commerce for sale films or photographs of the type in question. 

It is also settled that Congress may prohibit the manufacture of an 
article within a state if the article will enter or affect interstate or 
foreign commerce. E.g., United States v. Darby, supra,. Wickard v. 
Filburn, 317 U.S. 111(1942)U;and United States v. Wrightwood DaiT'lj 
00.,315 U.S. 110 (1942)12. Congress may also punish conduct which has 
only a potential effect on commerce. E.g., United States v. Addonizio, 
451 F.2d 49 (3d Cir. 1971) j and United States v. Prano, 385 F.2d 387 
(7th Cir. 1967). Congress could, therefore, prohibit the manufacture 
of the films or photographs in question if the producer knows, has rea
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son to know or intends that they will move in or affect interstate or 

foreign commerce. . 


.8. 93 S.Ct. 2674. 37 L.Ed.2d 513. 
9. 61 S.Ct. 451. 85 L.Ed. 609. 
10. 74 S. Ct. 358, 98 L.Ed. 435. 
11. 63 S.Ct. 82, 87 L.Ed. 122. 
12. 	 62 S.Ct. 523, 86 L.Ed. 726. 
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Congress could also prohibit causing or knowingly permitting a 

child to perform a prohibited sexual act where the person responsible 

knows,has reason to. know or intends that the acts will be filmed or 

photographed and will be placed in or will affect interstate or foreign 

commerce. Congress could rationally conclude that children below age 

16 are inca.pable of making a free and understanding decision to par

ticipate in the !lcts wpich the bill prohibits. See Ginsberg v. New Yark, 

390 U.S. 629(1968)13. Moreover, adults who permit children to par

ticipate in these activities play an essential role in the production 

process somewhat akin to the supplier of an essential material. See 

United States v. Perry, 389 F.2d 103 (4th Cir. 1968); and Call v. 

United States, 265 F.2d 167 (4th Cir. 1959), wherein suppliers of sugar 

and containers to illicit distillers 'were convicted under 26 U.S.C. 

5686 (a), which forbids possession of property with intent to violate 

the internal revenue laws. 


However, the bill extends liability to cases where a child "Il1ay" be 

filmed or photographed and the resultant material "may" enter the 

mailstream or enter or affect interstate or foreign commerce. Since 

what "may" occur also may not occurl the bill could cover a purely 

local act of child abuse in which there IS, in fact, no filming or photo

graphing and no possible effect on interstate or foreign commerce. The 

bill, therefore, would reach situations not properly cognizable under 

the Commerce Clause. This defect can be remedied by changing the 

word "may" where it occurs in the bill to "will". . 


The words "affect interstate commerce or foreign commerce'l should 

also be deleted from the bill. Without this change the bill would cover 

a purely intrastate photographing and distribution operation on the 

theory that commerce is "affected" in that the processing of the film 

or photographs utilize materials that moved in interstate commerce. 

See United State8 v. Addonizio, supra, and United States v. Prano, 

supra. In our opinion, the investigation or prosecution of purely local 

acts of child abuse should be left to local authorities with Federal in

volvemE>nt confined to those instances in which the mails or facilities of 

interstate commerce are actually used or intended to be used for dis· 

tribution of the film or photographs in question. .. 


The same language which renders the bill jurisdictionally question

able also poses problems with regard to intent. Under the proposed 

legislation, a person may be convicted if he "intends" that the act in 

question "may" be photographed any "may" be shipped in interstate 


. or foreign commerce or mailed. 'Ve suggest that a person may intend 
that something happen or that it not happen. The standard of intent 
used in this bill, which is based on the mere possibility that certain acts 
will occur would seem to be an insufficient basis on which to ~redicate 
criminal liability. An individual may also be convicted if he ' intends" 
to "affect interstate commerce or foreign 'commerce." While an in
dividual may intend to mail or sllip an article, which is a physical act, 

", 
1 

f
6.1 
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the question of whether an action "affects commerce" ill an ultimate 

conclusion based upon the assessment of physical acts rather than a 

matter of intent. For these reasons also, we recommend that the bill 

be limited to situations in which a person knows, has reason to know 

or intends t.hat the act in question will be photographed and mailed 

or shipped in interstate or foreign commerce. 


13. 88 S.Ct. 1274. 20 L.Ed.2d 195. 

[page 27] 

Secondly, the bill does not distinguish between material which is 
obscene and material which is protected by the First Amendment. In ;..,:~::.\ 
Miller v. Oalifornia, 413 U.S.15 (1973)14, the Supreme Court required 
that material be evaluatedas a whole In determining whether it is ob
",cene. However, the present bill would forbid the mamlfart.nre and 
distribution of a film containing one brief scene of prohibited conduct 
and otherwise innocuous. For example, the bill would apply to the 
film "The Exorcist", which contains a scene in which a minor SImulates 
masturbation but is clearly not le/!ally obscene. . 
. I would like to emphasize at this point two very si/!Dificant results 

which would follow from the enactment of this legislation. First, an· 
existing motion picture, such as "The Exorcist", could no longer be 
distributed in interstate commerce so long as the simulated scene in
volving the minor is retained in the film, and second, any future"pro
duction o~ a motion.p!cture film which contains a qep,iction of a m!nor 
engaged In a prohIbIted sexual lict would be crImmally proscrIbed 

..:,even though, as in the case of "The Exorcist", the offensive scene is 

merely a small part of the film which, taken as a whole, would not be 

legal1y obscene under the standards set forth by the Supreme Court 

in Miller. This would be a clear statement of public policy by the Con

gress which would undoubtedly create severe problems for the courts, 

particularly in situations where the offensive material is merely a small 

part of what is otherwise a socially acceptable product.. . 


. Certain infringements on protected expression have been justified 
under the principle expressed in [J'1I.ited State8 v. O'Brien. 391 U.S. 
367 (1968)15, wherein the Court ruled thnt It re/!Ulation is sufficiently 
justified if it is within the constitutional power of the government. if 
it furthers an important or substantial g-oYernmental interl.'st unrelated 
to the suppression of free expression, and if the incidental restriction 
on al1eged First Amendment ri/!hts is no grenter than is essential to t~e 
furt.hlmm('e of thRt interest. Viewen a!!;ainst thl' bllcksrrounn of thl~ 
principle it would appear that the bill would further /!overnment's 
leMtimn.te interest in protecting the welfare of chilnren. S!'e GinJJberg "". 

. ...v. New YO1'lc, IrItpra: and Prince v. !Ifa88achu8etta, 321 U.S.158 (1944)16. 
On the other hand, the Court has held that, as a general rule. a crimi


nal statute which would reach protected expre.'>Sion as we)] as ob

scenity is void on its face for overbreadth. See Erz'TtOzniH: v. Oit'!! of 

JfUJH:8o'fllnille. 422 U.S. 205(1975)17; and Butler v. Michigan, 352 U.S. 

380 (1957) 18.Although the Court has modified this doctrine in the case 

of a statute dealing with distribntion to children only, see Gimberg v. 

New Y01'H:, liu/pra, the proposed .bill would prohibit distribution to 

anyone. In the face of the strong constitutional protection accorded 

material which is not obscene, we cannot say with any certainty that 

the proposed le¢slation would withstand constitutional challenge. 
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Thirdly, certain of the definitions of "prohibited sexual act;' set 
forth in section 2253 do not appear to be appropriate to deal with 
the conduct sought to be prohibited. "Sadism" and "masochism" are 
broad enough to co,er activities which are not necessarily sexually 
orientrd. They could include filmed episodes of physical mist,reatment 
of orphans. chiMlaborers or inmates of a juvenile detention facility 
or a child inflicting injury upon himself. Such portrayals would have 
no sexual appeal except, perhaps, to some tiny segment of society. 

14. 93 S.Ct. 2607. 37 L.Ed,2d 419, 
'15. 88 g,Ct. 1673. 20 L.Ed.2d 672. 

16. 64 S.Ct. 438. 88 L.Ed. 645. 
17. 95 S.Ct. 2268. 45 L.Ed.2d 125. 
18. 77' S.Ct. 524. 

[page 28] 
These terms should be deleted or should be modified to refer to sexu
ally oriented sadism and masochism. If the terms are retained as 
modified, the legislative history should state what forms of conduct 
are intended to be covered. The term "nudity ... depicted for the 
purpose of sexual stimulation or gratification of any individual who 
may view such depiction" is also troublesome. 'This definition differs 
from the "average person" text for obscene material set forth in Miller 
Y. Oali/ornia, 8ltpra, and it would be difficult to determine by what 

, standard the "sexual stimulation or gratification" could be assessed. 
,We would suggest as an alternative definition "lewd exhibitions of· 
. the genitals", a phrase used by the Chief Justice in :Afiller v. Oalifor
nia, supra, to describe one of a variety of types of conduct which could 
he prohibited under state obscenity statutes. Congress could make clear 
ill .the legislatiye history of the bill what typ~s ?f nU.de por~r~yals of 
chIldren were mtended to be encompassed withm thIS defimtIOn:. 

Fourthly, the bill should be expanded in two respects. First, the 
coverage of the bill is limited to "photographs or films" of prohibited 
sexual acts. Since photographs may very well end up as inclusions 

, within magazines before they are mailed or shipped in commerce, the 
title of the bill and suhsections 2251(a) (2), 2251(b),. 2252(a) (1) 
and 2252 (a) (2) should be amended to include "printed matter'con
taining photographs" in order to avoid possible problems of admissi
bility at trial based on the contention that the bill does not ip.clude 
sneh magazines. Second, since we view the bill as an attempt to deal 
witlt the commercial exploitation of sexual activity involving children, 
subsection 2252(a) (2) should be amended to include any individual 
who manufactures, reproduces or duplicates the subject films or photo
graphs with the reqUIsite intent as well as those who receive or sell 
such films or photographs. This will enable the bill to cover film 
processing laboratories and others who are instrumental in the dis
tribution process and who are aware of the nature of the material and 
the use of the mails or facilities of interstate or foreign commerce. 

Fifthly, there will be difficult problems of proof under the bill. The 
hill is limited in its application to activities involving children, and 
the term "child~' is defined to mean "allY individual who has not 
attained age sixteen." Since in a great many cases the age of the subject 
will not be readily apparent from an observation of the film or photo
graph. the Government will not be able to sustain its burden of proof 
in snell cases unless the actor himself is identified and produced in 
court or other competent evidence of his age is available. In light of 
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the clandestine fashion in which many of these films and p~otographs 
arc produced, it will often not be possible for the Government to 
prodnce this necessary evidence. In addition, the Government will 
not be able to prove interstate transportation unless it can establish 
whf're the films or photographs were made.' . 

Sixthly, the word "knowingly" in the second line of section 2251 
is 11l1neCeSmry and should be stricken. It ca.n be established that the 
drfendantkncW' that he was permitting a child to engage in a pro
hihitrd srxual act by proYing, as the Governmen~ is required to do, 
that the defendant knew. had reason to know or mtended that "such 
acr' would he photographed and transported in the mail or in inter
state or foreign commerce. In the context in which it appears, "such 

[page 29] 
act" clearly means a prohibited sexual act. Unless "knowingly" is -< 

deleted here, the bHI might be subject to an interpretation requiring the .~ 
. ~Government to prove the defendant's knowledge of evel'ythingthat 
J.~~follows "knowingly", including the age of the child. We assume that 

it is not the intention of the drafters to require the Government to 
prove that the defendant knew the child was under age sixteen but 
merely to prove that the child was, in fact less than age sixteen. In , ./ 

this respect). the bill would resemble 18 U.~.C. 2423, that portion of 
the White ;:slave Traffic Act which makes it an offense to knowingly .'~ 
induce or coerce girls under the age of eighteen to travel by common ',;'1 

carrier in interstate commerce for immoral purposes. There is no 
requirement under that statute that the Government prove the de
fendant knew the girl's age. See United States v.Hamilton, 456 F.2d .,. 
171 (3d Cir.1972). «1 

On the other hand, the use of the word "knowingly" in subsection \,~!t 

2252(a) (1) is appropirate to make it clear that the bill does not apply ;;1 
to common carriers or other innocent transporters who have no ,:;~ 

knowledgeof the nature or character of the material they are trans .)~,c,porting. To clarify the situation, the legislative history might reflect 
that the defendant's knowledge of the age of the child is not an element 
of the offense but that the bill is not intended to apply to innocent 
transportation with no knowledge of the nature or character of the 
material involved. . '. . 

Firially, the penalties are excessive to the point of making convic
tions extremely difficult to obtain except in the most aggravated cases. 
We suggest that the penalties should be comparable to those found in 
18 U.8.C. 2423, namely, a fine of not more than $10,000 or It prison 
sentence of not more than ten years or both. M:oreover~ and consistent 
with the Department's general policy, we do not feelthat mandatory 
minimum penalties are appropriate in this legislation. They interfere 
unduly with the trial judge's discretion ancl present unnecessary prob
lems at trial. . 

As noted above. we have concerns about the bill, Uf: to both it!' consti
tutionality and the problems of proof it creates. "We also believe its . 
utility would be limited. Nevertheless, if the changes we recommend 
are incorporated, the Department of Justice would not object to this 
legislation. 

It is our understanding that many of the photographs and films 
the legislation would attempt to cover are in fact produced abroad;'. 
the legislation would not apply to such materials except for that por
tion of subsection 2252(a) (2) which punishes receipt from foreiWl 
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commerce. Moreover, with regard to material which is produced in the 
United States, recent newspaper accounts have indicated that law en
forcement agencies who have investigated in this area for years have 
had little if any Sllc('ess in ascertaining where and ho\v the films and 
photographs are made and in discovering the persons responsible for 
makin,!! them. Finally, to the extent that such investigations may prove 
frnitfnl, there are appropriate local statutes and ordinances. such as 
child abuse laws and laws prohibiting contributing to the delinquency 
of a minor, which would apply to the 'conduct made criminal in section 
221)1 of the proposed bill: and we do not think it likely that local pros
ecntors would hesitate to bring charges. The principal advantage to be 

[page 301 

gained from enactment of this legislation would be to provide the 
Federal Bureau of Investigation and the Postal Service with investi
gative jurisdiction in an area that is basically a local law enforcement 
problem. 

To the extent that section 2252 deals with obscene material, the 
offenses are covered by existing Federal statutes. See 18 U.S.C. 1461
1465. The Postal Service and the FBI have informed us that they 
presently have several cases dealing with obscene material involving 
the use of children under investigation. In one respect, the proposed 
bill is more restrictive than present law because it requires m!loiling 
across state lines. The offense denominated in 18 U.S.C. 1461 is' com
plete once material is deposited in the United States mail. Of course, 
to the extent that the bill deals with material which is not obscene, it 
is an extension of present law. 

The Department of Justice has no objection to enactment of this 
legislation if it is amended as suggested above. . 

The Office of Management and Budget has advised .this Department 
that there is no objection to the submission of this report from the 
standpoint of the Administration's program. 

Sincerely, 
PATRICIA M. WALD, 

Assistant AttOTnelJl Ge'Mrfil. 

[page 31] 

XIII. ADDITIO~.AL VIEWS OF lIR. HATCH 

In this age of sordid ellterpl'iscs~ child porno~raphy surely reaches 
the depths of human depravity. Here is a busmess-and it is wide
spI'ead-that must certainly inflict irreparable damage on the vic
tims for the rest of their lives. 

It is a business, of course, which has its origins in the Roth Cn!'e, 
",hen the Supreme Court released the floodgates of pornography that 
now engulf our society. "Te lUay deplore the fact that the polluted 
waters have reached the playgrounds of our youth; but. no one
at least no one has followed the rulings of our High Conrt and seen 
~he publ)c displ~ys and orgies they insp,ire-;-cnn honestly say that he 
IS surpl'lsed. Cluld pornography 1S an mev1table result of the adult 
pornography which flourishes openly and aggressively in our streets, 
0111' stores and, yes, even in our homes. 
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S. 1585 cannot reve'rse these trends, but it is a step in the right 
direction. The members of,this committee are agreed, I believe that 
ConO"ress does have a responsibility to the American people to step 
in a~d assist the States in dealing with the problem of the sE)xual 
a buse of children because of the serious nature and, national scope 
of the problem. W'hatever our differences, then, they involve the issue 
of how we should end child pornography. Our differences, in other 
words~ involve means, not ends. 

The proponents of S. 1585 insist that the best way to put a prompt 
and effective end to the mischief is to make the production of child 
pornography a Federal crime. Accordingly, the bill provides, under 
section 22ilL thnt it shall be unlawful for anyone knowingly to per
snade or force any minor to engage in "sexually explicit conduct" 
fot· the purpose of promoting any film, book, or magazme. if this eer
son knows or has reason to know that such material will be maIled 
or otherwise transported in interstate or foreign commerce. ' 

The term "sexually explicit conduct" is the key to an understanding 
and appreciation of this legislation, because it extends beyond more 
obscenity, as defined by the Supreme Court, and includes every form 
of sexllal behavior, whether actual or simulated. This bill, in other 
words. does not forbid simplv the production of obscene materials, 
hut all mnterials which portray the kinds of "s('xually explicit COI1

duct" that are proscribed under section 2251. ' , 
With regard to the sale and distribution of these materials, how- ;, 

('ver. S. 1585 attacks the problem simply by increasing the penal tit's 
for the distribution of ohscene materials wht'l'e children are depicted. 
Thus the bill contains a double standard. one for the producers of 
('hild pornography ("sexually ('xplicit conduct") and another for the 
distributors (obscenity as It'gally defined). ' 

This rlonble standard is. in my jlld~ent, a ratal weakn('ss of the bill 
that. willllndermine ollr ('ifort to eradicate child pornography. I agree 
with my distinguished colleague from Delaware, Senator Roth, who 
took the j<'ad on this issll(, when he introduced S. 101]. that an increase 

[page 32] 

in penalties, though needed, does not go far enough. It is my view that 
tho problem of child pornography wIll not be effectively handled un
less the same standard is applied to the producers and the distributors 
of these materials. ' 

It is also my view that the support~rs of S. 1585 agree, in principle, 
that the standard that is applied to the producers should also be ap
plied to the distributors. They hesitate to do so, however, because they 
believe t'hnt this would create a constitutional problem. 

In the committee report, they make this obl?ervation: 
The committee recognizes that the sale and distribution of 

such material cannot be approached in the same manner as its 
production. Attempts to prohibit the sale and distribution of 
such material necessarily involve an evaluation of the content 
of the materials in question. Consequently, the Supreme 
COllrt in Miller v. U.S. has held that in determining whether 
lIiaterial is obsceJle and loses its first amendment protection, 
the matel'ial must be judged in its entirety. Therefore, the 
Committee is of the view that an attempt to make illegal the 
sale and distribution of material regardless of whether such 
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matel'ial taken as a whole is obsc'ene, would run counter to 

present Federal constitutional law nil enunciated ,by the Su
preme COlllt in Miller.· 

. In response to this statement, I wish to make the follo)Ving observa
tIons: 

First, the constitutional interpretation that the Committee has 
adopted is based. as stated elsewhere in the Report, "in large part 
upon an opinion from the Department of .Justice that noted a 11umber 
of severe problems in S. lOlL" What 'the Report fails to mention, 
however. is that the American Law Division of the Lihrary of Con
~ress, nlSo noted a number of errors in the letter from the Department 
of .Tustice. '!'here is considerable doubt. in other words, as to the reli
ability of the Justice Department's intei'pretation of the constitutional 
issues arising under thIS legislation. '. 

Second, I do not share the Committee~s confidence that the case law 
snpports the proposition that the double standard is necessary becanse 
the distributors of pornography enjoy a higher standard of First 
Amendment protection than the producers. 

In this connection, I am also puzzled by the Committee's statements 
on page 11 of the Report concerning the effect of Senator Roth's bill 
on such Hollywood productions as "The Exorcist" or "Romeo and 
Juliet." The committee states that "it is cl€'ar that neither 'The Exor
cist' nor 'Romeo and .Tuliet' are obscene. It is equally dear, however, 
that the sa'le and distribution of these films would be prohibited under 
S. 1011. As a resnlt there is a very strong possibility that S. 1011 
would be found to be unconstitutional." . ~. 

What the Report fails to mention, however, is that a film snch as 
"The Exorcist" wonld not be tolerated under the committee's bill, 
S. 1585. because one of the forms of "sexnally explicit conduct" which 
cannot be produced under this legislation is simtllated masturbation
the very scene depicted in "The Exorcist." 

[page 33] 

Third, the Committee;s view of the constitutionality of the distribn
torship section of the Roth bill is wholly speculative. There are no 
Supreme Court decisions dealing with the unique situation we are 
confronting in this legislation. 

Fourth, the Committee seems to assume that the Supreme COUlt's 
standards for obscenity are absolute and fixed in concrete. As a matter 
of fact. however, "The Court's approach has changed and it has formu
lated new standards, giving government, federal. state and local, great
er power than it previously possessed to outlaw the sale and dissemina
tion of materials found to be pornographic." ("Constitution of the 
United States of America: Analysis and Interpretation." 'Washington, 
D.C. : Library of Con:,rress. 1976 Supplement).. . 

As an example of the Court's change of attItude m rece~t years. I 
point to the case of Mille". v. Oalifornia, where the Court specifically 
rejected the old standard for obscenity that the material in question 
must be "utterlv without redeeming social value" before it may be sup
pressed. In short, the Court's standards for obscenity are in astate of 
flux. and they do not preclude Congress from giving assistance to the 

. Jndiciary in dealing with the problem of child pornography. 
Fifth, the Committee's reluctance to tighten the standards of ob

scenity with regard to the distribution of pornographic materials be
cause the Supreme Court may have ?reempted the field overlooks an 
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important point stressed by the Court in the Miller case-namely, that 
First Amendment values "are adequately protected by the ultimate 
power of appellate courts to conduct an independent review of consti
tutional claims when necessarv." . . 

Sixth, and most significantly, the Court has consistently maintained 
that the standards for obscenity are not uniform in all respects, as ap
plied to aU individuals or places, particularly .where children are 
myoh·ed. As the Court stated in Ginsberg v. New York (1968), nar
rowly drawn l?roscriptiol1s of distribution or exhibition of materials· 
to children whIch would not be obscene for adults are permissible under 
the First Amendment. 

I am aware, of course, that the Ginsberg caSe and others dealing 
with the sale of pornos-raphic material to children are not directlv. 
applicable to the sit.uahon we confront here, where the obscene mate
rial depicting children is being sold to adults rather than children. 

But I submit that children are involved at the distribution sta~e, 
even though the materials are being sold to adults. I would also pomt 
out to my colleagues that the Supreme Court has consistently and 
strenuously emphasized the point that cases involving children pi'esent 
special questions in that the governmental interest in protecting chi!
chen overbalances the interest of the adult to receive ·and possess porno
graphic material and the interest of a distributor to satisfv the willin.O' 
ndult's inclination to receive it. " . i::> 

As the Court said in Ginsberg, the New York law prohibiting the .. 
· , sale of material to children which would be pel'missably sold to adults 

"simply adjust to social realities," And that is all the Roth bill seeks 
to accomplish-to adjust this le~islative effort to social realities. On 
this very point, the COUl't stated m the Ginsberg case: "That the State 
has power to make that adjustment seems clear, for we have reco"
nized that even where there is an invasion of protectedfreedom~, 

[page 34] 

'tho power of the state to control the conduct of children reaches be
yond the scope of its authority over adults.' " . 

In the final analysis, the only question is whether this Committee 
might rationally conclude that onlv by proscribing the distribution 
of "sexually explicit materials" can "the abuse of our children be effec
th-ely curbed-abuse and exploitation. I remind Senators, which 
occurs prior to distribution but which is nevertheless an incentive for, 
and an integral part of, the distribntion process. . 

I think we would make a serious error, and one we don't have to 
make as I read the constitutional law that has been developed by the 

- Court, if we separated the production and the distribution processes 
in this issue, To do AO would take us back to the old law of the Court 
which once held that manufacturing is not part of interstate com
merce, because it is an activity prior to the flow of commerce. That 
view has long been rejected by the Court because it is simply an un
realistic view of what actually takes. place in the field of commerce. 
For the same r£"aRon, it iR, in my judgment, wholly unrealistic to look 
at the commercial exploitation of children without realizing that the 
manufacture and production of these materials cannot be divorced 
from the sale thereof. 

,It:sof:tr as children are in-:oh-ed, there is, in reality, no m£"aningful 
dlstmctlOn between produchonand distribution because onlv at the 
~ist.ribution stage, where the material is .finally brought out 'into the 
lIght of day, can the government effectIvely protect children. 
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For these reasons, I shall support Senator Roth's amendment from 
the floor to apply the "sexually explicit conduct" standards to both 
the producers and distributors of child pornography. If the Supreme 
Court rules it to be unconstitutional, so be it; for such a ruling would 
leave S. 1585 intact as it now stands. 

HOUSE CONFERENCE REPORT NO. 95-811 

>I<* * * * * * * * * 
[page 5) 

JOINT EXPLANATORY STATEMENT OF. ',[H:E 
COMMITT~E ·OFCONFER.ENCE 

The managers on the part of the Senate and House at the confer
ence on the disagreeing votes of the two Houses on the amendment 
of the House to the bill (S. 1585) to amend title 18, United States 
Code, to make unlawful the use of minors engaged in sexually ex
plicit conduct for the purpose of promoting any film, photograph, 
negative, slide, book, magazine, or other print or visual medium, or 
live performance, and for other purposes, submit the following joint 
statement to the Senate and the House in explanation of the:.effect 
of the action agreed upon by the managers and recommended in the 
accompanying conference report: The House amendment to the text 
struck out all of the Senate bill after the enacting clause and inserted 
a substitute text. The Senate receded from its disagreement to the 
amendment· of the House with an amendment which is a substitute 
for the Senate bill and the House amendment.· The House amend

. ment to the title changed the title to reflect the changes to the Senate 
bill by the House amendment to the text, and the Senate receded from 
its disagreement to the House amendment to the title. 

. The principal differences between the Senate bill, the House amend~ 
ment and the substitute agreed to in conference are noted below, ex
cept for clerical corrections, conforming changes made necessary by 
agreements reached by the conferees, and minor drafting and clarify
ing: changes. . 

The "long titles" differ as between the House and Senate versions. 
The conference substitute adopts the House provision. 

The Senate hill has a "short title." The House amendment does not. 
The conference substitute adopts the Senate provision. 

The Senate bill has a "Findings" section. The House amendment 
does not. The conference substitute adopts the House versi.on. 

The Senate bill C?ntains an express requirement in proposed section 
2251(a) that the crIme be commItted "knowingly." The House amend-. 
ment does not. The conference substitute accepts the House provision 
with the intent that it is not a necessary element of a prosecution that 
the defendant knew the actual age of the child. 

The House amendment prohibits the transportation of visual or 
printe!I matter actually transported in interstate or foreign commerce 
or maIled, whether o~ not the accused knew or had reason to know of 
such transporting or mailing. The Senate bill does not. The confer· 
ence substitute accepts the House prov!sion., . 
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ment and the substitute agreed to in conference are noted 'below, ex
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agreements reached by the conferees, and mmor draftmg and clarIfy
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The "long titles" differ as between the House and Senate versions. 
The conference substitute adopts the House provision. 

The Senate <bill has a "short title." The House amendment does not. 
The conference substitute adopts the Senate provision. 

The Senate bill has a "Findings" 'section. The House amendment 
does not. The conference substitute adopts the House version. 

The Senate bill contains an express requirement in proposed section 
2251(a) that the crime be commItted "knowingly." The House amend
ment does not. The conference substitute accepts the House provision 
with the intent that it is not a necessary element of a prosecution that 
the defendant knew the actual age of the child., . , 

The House amendment prohibits the transportation of visual or 
printl'? matter actually transported in interstate or foreign commerce 
or maIled, whether or not the accused knew or had reason to know of 
such transporting or mailing. The Senate bill does not. The confer
ence substitute acCepts the House prov!sion. 
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.The Senate bill contains an amendment offered by Senator Bayh 
to prohibit certain activities relating to "live perfonnances." The 
House amendment contains no comparable provision. The conference 
substitute omits the Senate provision in light of the fact that the 
Conference substitute contains amendments to 18 U.S.C. 2423 which 
would prohibit the interstate transportation of any minor for the pur

[page 6] 

pose of engaging in prohibited sexual conduct as defined in that sec
tion, if the conduct will be commercially exploited. The conferees be
lieve that in most cases these provisions would cover the sexually ex
plicit conduct of minors during live performances as drafted in the 
Bayh amendment. 

Both the Senate bill and the·Hou:~ amendment contained an ex
press "knowingly'" re:quirement relating to the liability of any parent, 
legal guardian, or person under proposed section 2251 (b). It is the in
tent of the conference committee that such parent, legal guardian or 
persOn havecontroh)Ver the actions of the child when permitting the 
child to engage, in sexually explicit conduct. The proposed criminal 
act is not passive but isto:be ail expression of knowledge and control. 
This contrasts with the decision;ofthe,confercn,ce commjttee to omit. 
the "knowingly" reqtlirement in the: first subsection of proposed sec
tion 2251 as was discussed previously., " ' 

The Senate bill and the House amendment contained identical d(>fi~ 
nitions that wereJ>lacedin ,different ,sections. In the' conference sub
stitute the definitIons' are unified for all sections of tbe new chapter 
110 and placedat,the end of the chapter. It is the intent of the con
ference committee , that the definition of "print and visnal medium" be 
interpreted broadly, i.e. "film" may include but not be limited to elec
tronic visual images or videotapes. It is also the intent of the confer
ees that the definition of "sexually explicit conduct" ,be interpreted 
so as to apply only to conduct that is sexual in nature. For example 
the tenn bestIality as used in this definition would only apply to sex
ual bestiality. ' ~ , ' ' , " 

The Senate and House versions differ in their penalty provisions 
as follows: 

(a) The Senate bill provides-, ' 
(i) for productIOn, a $10,000 fine, or a two year minimum and 


a 10 year maximum imprisonment, or both, for the first ?t!ensej 

and for subsequent offenses,a $15,000 fine, or a 5 year mlIUmum 

and 15 year maximum, or both j , ,,' , , 


(ii) for transportation etc., a $101000 fine~ or a one year mini

mum and a ten year maximum imprIsonment, or both, for the first 

offense. For subsequent offenses, a $15,000 fine, or a 2 year mini

mum and a 15 year maximum, or both ;" ,,', , " 


(iii) for the "Mann Act;" 't\'$10,000 fineot 10 years imprison
ment, or both, the same as existing iIi: lliw. ' , • 


(b) The House amendment'PrQvides a $10,000 fine or 10 years im
prisonment, or both, throughout. ' ' ',' , ' , ' 

The conferenCe co:mrriittoo agrees that any person who violates pro
posedsecti~ns 22~1, and 2252 of title 18 dealing with ,I?rod~ction and 
transportatJ,on WIll be fiiied not mOre than $10,000 or unprlS()lle1i not 
more than 10 years,'br both, but, if such person has a prior conviction 
under these sections such periOnshall be fined not more than $15,000 
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or i~p~soned not less than' 2 years nor more, than 15 years, or both. 
A mInImUm sentence has been agreed totlierefore for the second. 

. conviction. . '.', . .: ' . . -. 
. The Senate bill contains a section on the prohibition of transporta
tion, sale or distribution for sale of mli.terial depicting_sexual exploi
tation of minors. The House amendment does UQt. The conference 

[page 7J 
substitute adopts the Senate provision with the modification that the 
visual or printed matter must be obscene and with the requirement that 
the production of the matter involved the use of a child engaginH in 
sexually explicit conduct. It is the intent of the conferen~ commIttee 
that if a minor has engaged in this sexually explicit conduct and there 
was a production of material using any printed or visual medium de
picting such condud!; that persons who knowingly transport, ship, or 
mail for the purpose of sale or distribution, or knowingly thereafter 
receive for sale or distribution, or knowingly thereafter sell or distrib
ute for sale any such material are liable whether or not they have con
tact with the minor or the original production of the material~ 

Both the Senate bill and the House amendment contain amendments 
to section 2423 of title 18, United States Code. Although eachvel'Sion 
differs somewhat in form, the substantive provisions are very similar 
with two exceptions: (a) The House amendment does not include 
"simulated" sexual conduct within its prohibition. (b) The House 
amendment reauires that there be some commercial exploitation of the 
prohibited sexual conduct. The Senate bill does not. The conference 
substitute adopts the House provisions. • 

The Senate bill amends existing Federal obscenity law to increase 
the penalties of each violation that involves the sexual exploitation of 
a mmor. The House amendment does ndt. The conference substitute 
accepted the House provision because a version of section 2252 (relat
ing to transportation and distribution of explicit material) was agreed 
to with an obscenity standard. 

The Senate bill contains a "severability" section. The House amend- . 
ment does not. The conference committee aceepts the Senate provision. 

JOHN CONYERS, 
ELIZABETH HOLTZMAN, 
LAMAR GUDGER, 
HAROLD L. VOLKMER, 
ALLEN E. ERTEL, 
DALE E. KILDEE, 
JOHN ASHBROOK, 
TOM RAILSBACK, 
PETER W. RoDINO, 

Maruzgers on. the Part of the HOWle. 
JOHN CULVER, 
EDWARD M. KENNEDY, 
BII~CH BAYH, 
DEN,NIS DECoNCINI, 
ClJARLES McC. MATHUS, Jr., 
MALCOLM WALLOP, 
STROM TauRMOND, . 

Maruzgers on. the Part of the Senate. 
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In rural areas of the country there 
are pockets of poverty containing people 
In need of legal assistance. 

Section 10 of the bill allows the legal 
services corporation to make grants for 
model projects on behalf of certain Iden~ 
tifiable groups. 

I understand the list is not intended 
to be exhaustive, but I do feel quite 
strongly that people in rural areas need 
to be mentioned in order that they may 
be thought of in the grant-making proc
ess, and that is the only purpose of this 
amendment. 

My amendment simply adds rural peo~ 
pie to that 'list. We have come a long 
way in our concerns for rural areas. But 
there are places where life is very hard 
because of harsh climates and inadequate 
transportation. 

I wish to be sure that the legal serv
ices corporation focuses on these people, 
for they are the ones who are the m~t 
invisible members of our sOciety. 

I have consulted with the floor man~ 
ager of the bill as well as the minority 
manager on the bill, and I understand 
that neither of them has any objection 
to this amendment. . , 

The PRESIDING OFFICER. The Sen
ator from Wisconsin. 

Mr. NELSON. Mr. President, I have 
no objection to the amendment. If it 
were up to me to interpret the amend
ment that was adopted by the Human 
Resources Committee this year, I would 
expect the administrators of this law 
would have considered the people the 
Senator from Maine is concerned about 
as eligible clients with "special difficul
ties of access to legal services or special 
legal problems." Although the Senator's 
amendment is more specific, the com
mittee's amendment does make it clear 

:~ ; that it applies to the circumstances of 
~.. 

an indigent person in a sparsely popu
lated area. 

I think Senator HATHAWAY'S language 
is a good idea. It accomplishes clearly 
what I thoguht to be the intent of the 
committee's amendment, so I am per
fectly willing to have it clarified and 
delineated more speCifically by the 
amendment of the Senator from Maine. 

I have no objection to it. 
Mr.,CHAFEE. There is no objection on 

this side, Mr. President. 
The PRESIDING OFFICER. The ques

tion is on agreeing to the amendment 
of the Senator from Maine. 

The amendment was agreed to. 

ORDER FOR YEAS AND NAYS ON 
NOMINATIONS 

Mr. ROBERT C. BYRD. Mr. President, 
as in executive seSSion, I ask for the yeas 
and nays on the two nominations. 

The PRESIDING OFFICER. Is there 
a SUfficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 

PROTECTION 'OF CHILDREN 
AGAINST SEXUAL EXPLOITATION 
ACT OF 1977 

The PRESIDING OFFICER. Under the 
previous order, the hour of 3 p.m. having 
arrived, the Senate will temporarily lay 

aside S. 1303 and proceed to the consid
eration of S. 1585 which the clerk will 
state by title. 

The assistant legislative clerk read as 
follOWS: 

A b1ll (S. 1585) to amend title 18, United 
states Code, to make unlawful the use of 
minors engaged in sexually expl1clt conduct 
for the purpose of promoting any film, phO
tograph, negative, slide, book, or magazine. 

The Senate proceeded to consider the 
bill which had been reported from the 
Committee on the Judiciary with an 
l3,mendffient on page 1, beginning with 
line 5, strike through and including line 
8, page 4, and insert in lieu thereof: 

SEC. 2. (a) The Congress finds that
(1) the use of children asSUbJects In the 

production of pornographic materials Is very 
harmful to both the children and to society 
as a whole; 

(2) the production and sale of such porno
graphic materials represent many mllllons of 
dollars In annual revenue and that the sale 
and distribution of such materials are car
'rled on to a substantial extent through Inter
state and foreign commerce and through the 
means and Instrumentalities of such com
merce; and 

(3) eXisting Federal laws dealing with the 
Interstate distribution of pornographic ma
ter:als do not protect against thc use of 
children In the production of such materials 
and that specific leglslatl')n In this area Is 
both advisable and npeded. 

(b) The Congress detennlnes that the pro
visions of chapter 110 of title 16. United 
States Code. are necessary and proper for the 
purpose of carrying out 'the powers of Con

.	gress to regulate commerce and to establish 
uniform and effective laws on the subject of 
sexual exploltil.tlon of children. 

SEC. 3. (a) Title 18. United States Code. Is 
amended by adding Immediately after chap
ter 109 the fol1owing: . 

"Chapter 110-SEXUAL' EXPLOITATION OF 
CHILDREN 


"Sec. . 

"2251. Sexual exploitation of children. 

"§ 2251. Sexual explOitation of children 

"(a) It shall be unlawful for any person 
knowingly to employ. use. persuade. Induce. 
entice, or coerce any minor to engage In, or to 

, have a minor assist any other pe!,son to en
gage In. any sexually explicit conduct for the 
purpose of promoting any film. photograph. 
negative. slide, book, magazine, or other print 
or visual medium, If such person knows or 
has reason to know that such film. photo
graph. negative, slide. book, magazine, or 
other print or visual medium wlll be mailed 
or otherwise transported In Interstate or for
eign commerce. 

"(b) It shall be unlawful for any parent, 
legal guardla-n. or person having custOdy or 
control of a minor to knowingly permit l'uch ' 
minor to eng,age In, or to assist any other 
person to engage In. sexually explicit conduct 
for the purpose of promoting any film. photo
graph. negative. slide, book. magazine. or 
other print or visual medium. If such parent, 
legal guardian, or person knows or has reason 
to know that such film, photograph, negative. 
slide, book, magazine. or other print or visual 
medium wlll be mailed or otherwise trans
ported In Interstate or foreIgn commerce. 

" (c) For the purposes of this section. the 
term

"( 1) 'mlnor' means any person under the 
age of sixteen years; 

"(2) 'sexually explicit conduct' means ac
tual or slmulated

"(A) sexual Intercourse, including genital 
genital, oral-genital. anal-genital. or oral
anal. whether between persons of the same 
or oppOSite sex; , 


"(B) bestiality; 

"(C) masturbation; 


"(D) sado-masochlstlc abuse (for the pur
pose of sexual stimulation); and 

.. (El lewd exhibition of the genitals or 
pUbic area of <any person; and 

"(3) 'promoting' means producing, direct
Ing, manufacturing. Issuing, publishing, or 
advertising for pecuniary prOfit. 

"(d) Any person WhD violates this section 
shall be fined not mDre than $10.000, or Im
prlsDned not less than two years nor more 
than ten years, or both. for the first offense, 
or fined not more than $15,000, or Imprisoned 
for not less than five years nor more than 
fifteen years, or both. for each such offense 
thereafter ." 

(b) The table of chapters of part I of title 

18, United States Code, Is amended by In

serting Immediately after the Item relating 

to chapter 109 the following: 

"110. sexual explOitation of chlldren__ 2251". 

SEC. 4. (a) Section 2423 of title 18, United 
States Code. Is amended to read as follows: 
"§ 2423. Coercion or enticement of minor 

"(a) (1) It shall be unlawful for any per
son to transport. ·or to cause to be trans
ported, In Interstate or foreign commerce or 
within the District Of Columbia or any ter
ritory or possession of the United States, any 
minor for the purpose of such minor engag
Ing In prostitution or with Intent to Induce, 
entice, or compel such minor to engage In 
prostitution.

"(2) For purposes of this section. the term 
'minor' means any person under the age of 
eighteen years.

"(b) Any person who v·lolates this section 
,shall be fined not more than $10.000. or Im
prisoned not more than ten years, or both.". 

(b) The table of sections of chapter 117 of 

title 18. United States Code, Is amended by 

striking out In the Item relating to section 

2423 the word "Female". 


SEC. 5. (a) section 1461 of title 18. United 

States Code. Is amended by Inserting Im

mediately before the period In the eighth 

paragraph a comma. and "except that If such 

thing Involved the use of any person under 

the age of sixteen years engaging In sexually 

explicit conduct (as defined In section 2251 

of this title), the punishment shall be a fine 

of not more than $10.000. or Imprisonment of 

not less than one year nor more than ten 

years, or both for the first offense. or a fine 

of not more than $15,000, or Imprisonment 

of not less than two years nor more than 

fifteen years. or both, for each such offense 

thereafter". 


(b) Section 1462 of title 16, United States 

Code. Is amended by Inserting Immediately 

before the period a comma and "except that 

If any such matter or thing In.volved the use 

of any person under the age of sixteen years 

engaging In sexually explicit conduct (as de

fined In section 2251 of this title), the pun

Ishment shaH be a fine of not more than 

$10,000 or Imprisonment of not less than 

one year nor more than ten years. or both. 

for the first offense, or a fine of not more 

than $15.000. or Imprisonment of not less 

than two years nor more than fifteen years, 

or both, for each such offense thereafter". 


(c) section 1465 of title 16, UnIted States 

Code, Is amended by Inserting Immediately 

before the period In the first paragraph a 

comma and "except that If any matter de

scribed In this section Involved the use of 

any person under the age of sixteen years 

engaging In sexual1y expliCit conduct (as de

fined in section 2.251 of this title). the pun

ishment shall be a fine of not more than 


'SI0.000. or Imprisonment of not less than 
one year nor more than 10 years, or both, for 
the first offense. or a fine of not more than 
$15.000, or Imprisonment of not less than' 
two years nor more than fifteen years, or 
both. for each such offense thereafter". 

SEC. 6. If any provision of this Act or the 

application thereof to any person or circum
 I'stances Is held invalid, the remainder of the 
Act and the application of the provision to 
other persons not similarly situated or to 
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other circumstances shall not be affected The PRESIDING OFFICER. Without from the Department of Justice and :.f 
thereby. objection, it is so ordered. from leading constitutional scholars. 

The PRESIDING OFFICER. Time for Mr. GRIFFIN. Mr. President. I malte Through these hearings and staff in .: 
debate on this bill is limited to 2 hours, a similar request for Mark Steinberg. of vestigations our subcommittee learned a 
to be equally divided and controlled by my staff. great deal about the sexual abuse of 
the Senator from Mississippi (Mr. EAST The PRESIDING OFFICER. Without children th!'ough pornography and pros
LAND) and the Senator from South Caro objection. it is so ordered. titution. It is a big business, involving 


; . lina (Mr. THURMOND), with 30 minutes Mr. CULVER. Mr. President, has there perhaps millions of dollars in profits. It 

on any amendment in the first degree, been a unanimous-consent request made takes many forms. One expert counted 

except an amendment by Mr. ROTH on to proceed to the consideration of S. 260 magazines in circulation depicting 
which there shall be 1 hour, and with 15851 children engaged in sexual conduct. mag
20 minutes on any amendment in the The PRESIDING OFFICER. Yes; the azines with titles like "Lolitots," "Torrid 
second degree, debatable motion, appeal, \/,bill is now before the Senate.. Tots," and "Young Flesh." Such maga
or pOint of order. Mr. CULVER. .1 yield myself· such zines are sold over and under the coun

Who yields time? time as I may need. ters of bookstores across the country, not r
.'. 

Mr. CULVER. Mr. President, I suggest Mr. President, I am pleased to have just in large cities, but even. we discov
the absence of a quorum. 	 the opportunity to bring S. 1585 before ered. in medium-sized conununities in 

I: The PRESIDING OFFICER. On whose the Senate, S. 1585, the Protection of rural areas. 
1 • time? Children Against Sexual Exploitation It also takes the form of short movies 
: I Mr. CULVER. Mr. President, I ask un Act of 1977. was reported unanimously with titles like "Kinky Kids" and "Little J ' I. 

animous consent that the time for the by the Committee on the Judiciary and Flower Girls" sold either in bookstores 
quorum call be equally divided. is sponsored by 57 Senators. It would or through mail order operations. 

. i The PRESIDING OFFICER. Without make three related changes in title 18 of It is a truly saddening experience to 
objection, the time will be equally divid the United States Code to strengthen the examine these materials. featuring ob l 

ability of the Federal Government to scene pictures of children. some as younged between both sides. 
The clerk will call the rolL . combat two outrageous forms of child as 5 or 6 years old. 

The assistant legislative clerk pro abuse: The use of children in the pro Our witnesses told us that there has 


ceeded to call the roll. duction of pornographic materials and been at least some child pornography on 

Mr. HATCH. Mr. President, I ask the. use of children as prostitutes. sale for many years. Recently, however, 
.' there appears to have been an explosion
1 unanimous consent that the order for Specifically, S. 1585 would add a new 

of it. The producers of pornography bethe quorum call be rescinded. section 2251 to title 18, making it a Fed
gan to realize that there was a substan'I.' 

The PRESIDING OFFICER (Mr. eral offense for anyone to use any child 
tial market for these materials across theMCGOVERN). Without objection. it is so under the age of 16 to engage in sexually 
country. that they could be marked up toordered. 	 explicit conduct for the purpose of pro
prices far higher than adult publicaMr. HATCH. Mr. President, I ask ducing materials which are to be mailed . 	 tions, and that large profits could be unanimous consent that James McClel or transported in interstate commerce. It

I lan. of the Judiciary Conunerce staff. be would also amend section 2423 of title 18 made. 
I 
I. accorded the privilege of the floor dur to prohibit the interstate transportation The subcommittee also discovered a 
I: 1 ing pendency of this action and votes of both males and females under 18 years related problem that has also been with 

thereon. of age for the purpose .of engaging in us longer than we recognize, but that ap
The PRESIDING OFFICER. Without prostitution. And finally it would amend pears recently to have expanded in size 

objection, it is so ordered. the penalty provisions in sections 1461. and organization. For many years young 
Mr. CULVER. Mr. President, I suggest 1462. and 1465 of title 18. dealing with girls have worked as prostitutes on the 

the absence of a quorum and ask unani the mailing, importation. and the trans streets of major cities as have young 
mous consent that the time be divided portation for sale or distribution of boys. There now appears to be more 
equally between both sides. obscene materials by' .increasing the juvenile prostitution than ever before 

The PRESIDING OFFICER. Without penalties where the materials involve the with children participating at younger 
objection. it is so ordered. use of children under 16 years of age in ages. We also discovered that some of 

The clerk will call the roll. sexually explicit, conduct. 	 this prostitution is highly organized and 
involves interstate transactions. In ChiThe assistant legislative clerk pro Mr. President. the presentation of S. 
cago, one such prostitution ring knownceeded to call the roll. 	 1585 today on t.he Senate floor is the re

Mr. CULVER. Mr. President. I ask 	 as the "Delta Project" was set up to desult of intensive hearings and investiga
unanimous consent that the order for 	 liver boys to as many as 5.000 potentialtions conducted by the Judiciary Com
the quorum call be rescinded. mittee and its Juvenile Delinquency Sub customers around the countrY.

'! . The PRESIDING OFFICER. Without committee. Our subcommittee heard not This is a business that preys on run

:1 objection. it is so ordered. only from the official sources and from away and alienated youth, on children 


Mr. CULVER. Mr. PreSident. I ask the experts but also from those with that are unloved and uwanted, on chil

unanimous consent that Mr. Stephen firsthand experience with this sordid dren that are struggling to survive on 


.: Rapp. Mr. Cliff Vaupel. and Mr. Michael business of child porn'Ography and pros their own. They are often picked up at 

Klipper of the staff of the Subcommittee stitution. We heard from local officehold bus stations, hamburger stands, amuse

to Investigate Juvenile Delinquency. and ers and prosecutors. from undercover ment parks. and other common hang

Mary Jolly of Senator BAYH'S staff, be and newspaoer investigators and from outs for childrl"n on the run. For a little 


. given the privilege of the floor during the police officers who had engineered money or a gift or even for some atten
the debat.e and vote on S. 1585. one of the few successful busts of a child tion they are persuaded to submit to a 

The PRESIDING OFFICER. Without pornography production in the Nation. variety of sexual acts. Such encounters 
objection. it is so ordered. We also heard testimony from two con cannot help but have a deep psychologi

Mr. THURMOND. Mr. President. I ask victed child pornograohers, one a maior cal. humiliating imnact on these young
unanimous consent that Eric Hultman 	 sters.and jeonaroize the possibility ofnational producer and distributor. the 
and Eva Clark. of the Judiciarv Commit other an amateur, a man who had pro any healthy affectionate relationships In 

tee .staff, be accorded the privilege of the duced and mailed t.he materials from a the future. 

floor during the considera tion and vote middle-class home in a small city in the Mr. President. it was the overwhelm

on S. 1585. upper Midwest. Finally. we heard first ing Judgm'mt of the Committee on the 


The PRESIDING OFFICER. Without hand the personal account of a victim of Judiciary that S. 158!i would be the most 
obiection. it is so ordered. this business. a 17-year-old boy who has effective Federal resoonse to the prob

Mr. THURMOND. Mr. President. I also sold himself on the street.s of Chicago for lem of sexual explOitation of children. 
ask unanimous consent that Larrv Dye over 2 years as a prostitute and as an The bill is tough: it nrovides minimum 
and Ted Farfaglia. of Senator ROTH'S actor in pornographic movies, penalties of incarceration and maximum 
staff. be accordpd the privile~e of the We also considered at length the con penaltie;;; of up to 10 years in prison and 
floor during consideration of S. 1585. stitutional issue and received testimony $10,000 in fines. and in some cases for 
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second offenses 15 years in prison and 
$15,000 in fines. 

It is comprehensive; it deals with pro
duction, with sale and distribution, and 
with juvenile prostitution. 

Finally, it was the strong consesus of 
the representatives of the Justice De
partment and other constitutional schol
ars who testified at the hearings that the 
bill as drafted is clearly constitutional. 
Since this legislation breaks new ground 
in highly sensitive legal areas, the great
est care was taken in the drafting to pro
duce a statute that can be upheld in the 
courts and that will serve as the basis of 
successful prosecutions. 

Mr. President, it is anticipated that 
two amendments will be offered on the 
floor of the Senate. The first by Senators 
BAYH, ROTH, and myself would add a 
provision banning live sex shows by chil
dren where the facilities of interstate 
commerce are used for their promotion. 
I believe this amendment is needed and 
I urge the Senate to support it. 

The second amendment by Sel}ators 
ROTH, HATCH, and several others would 
add. a provision making it illegal to dis
tribute or sell materials that are not ob
secene if those materials depict children 
in certain activities. Whatever its mer
its, this amendment, according to a num
ber of legal authorities, raises a critical 
constitutional question. A similar 
amendment was considered by the Judi
ciary Committee and was rejected by a 
vote of 9 to 4.' When it is called uP. I 
would urge the Senate to sustain the 
judgment of its Committee on the Judi
ciary and disapprove this amendment 
. At this time. Mr. President, I yield to 

the distinguished minority member of 
the full committee for any general 
statement he might wish to make. 

Mr. THURMOND. Mr. President, are 
we under a time limitation? 

The PRESIDING OFFICER. Yes, we 
are under controlled time. 

Mr. THURMOND. Who is handling
the opposition? . 

The PRESIDING OFFICER. The 
Senator from South Carolina has been 
deSignated to control the opposition 
time of 1 hour. 

Mr. THURMOND. Mr. President, I 
yield myself such time as I may require. 

The PRESIDING OFFICER. The 
Senator is recognized. . 

Mr. THURMOND. Mr. President, the 
legislation now before the Senate has 
my full support. The provisions of S. 
1585 are directed at one of the most out
rageous abuses of our Nation's most 
treasured resources-our young chil
dren. As a father of four young children 
I can easily sympathize with those who 
are shocked and dismayed by this un
fortunate exploitation of many Amer
ica·n children. 

Hearinf2's on this bill have revealed 
that child pornography and child prosti
tutionhave become a highly organized, 
multimillion dollar industrv. It is a 
growing activity that undermines the 
moral fiber of our country and is one of 
the most menacing problems of our so
ciety. Such activity must be stopped. This 
bill will go a long way in helping to 
stamp out this kind of exploitation for 
profit. 

Mr. PreSident, during the considera
tion of this measure in the Senate Judi
ciary Committee, Senator HATCH offered 
a substitute. bill on behalf of Senator 
ROTH that would attack the same prob
lem. Senator ROTH is offering today an 
amendment to S. 1585. The amendment 
would prohibit the sale or distribution 
of materials depicting explicit sexual 
conduct, involving children, as well' as 
the production of such material which 
is now covered by S. 1585. Objections 
have been raised,. however, to this pro
vision since in the opinion of the De
partment of Justice such a broad pro
hibition in a criminal statute may prove 
to be unconstitutional. The argument is 
that under existing case law any crimi
nal statute which reaches protected ex
pression as well as obscenity is void on 
its face for overbreadth. 

There are laws on the books which 
provide criminal penalties for the malI
ing or "circulation or disposition" of 
obscene materials. S. 1585 would increase 
the penalties for such criminal conduct 
where it "involved the use of any person 
under the age of 16 years engaging in 
sexually explicit conduct." Although I 
am sympathetic with Senator ROTH'S 
substitute and have supported it in the 
Judiciary Committee and will support it 
on the Senate floor, I also believe that 
the criminal provisions that are being 
added to existing law by S. 1585 can be 
effective in fighting this problem. 

Mr. President, this bill is urgently 
needed to give prosecutors the tools to 
deal with child pornographers and those 
engaging in child prostitution. In addi
tion, prompt approval of this bill will 
indicate to Federal prosecutors the im
portance and priority that the Congress 
attaches to this sordid activity. Orga
nized crime is financing much of the 
production and distribution of these ma
terials and a concerted effort will be 
needed to prosecute the individuals re
sponsible. Legislation like S. 1585 can aid 
greatly in this effort. 

Mr. President, I support this legisla
tion and urge my colleagues to approve 
it.' 

Mr. President, I yield to the distin
guished Senator from Wyoming. 

The PRESIDING OFFICER. The Sen
ator from Wyoming is recognized. 

Mr. THURMOND. How much time 
does the Senator wish? 

Mr. WALLOP. Two minutes. 
Mr. THURMOND. Mr. President, I 

yield 2 minutes. 
Mr. WALLOP. Mr. President, before I 

begin my remarks, I ask unanimous con
sent to have Pat Hoff of the Subcom
mittee on Judicial Improvements 
granted the privileges of the floor 
throughout the discussion of this bill and 
the votes thereon. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WALLOP. Mr. President, those of 
us who went to Chicago for field hearings 
on the topic of child pornography and 
prost.itution could not have come away 
from that hearing with anything, but the 
most urgent desires to take in hand the 
problem that faces this country today. It 
seems almost inconceivable that male 

children, particularly, were not subject ,." 
to the provisions of the Mann Act. f 

::;The legislation now before us will go ;'1 
a tremendous way toward dealing with 
this' most abusive and disgusting problem, 
Children who testified in front of us were 
testifying incognito, but I daresay that 
everybody who went there 'and heard 
those voices will have no trouble in hear
ing a need to enact this legislation 
quickly.

Swift passage of S. 1585 will reduce the 
flagrant and unconscionable sexual ex
ploitation of children. There is an urgent 
need to protect our children from the 
most psychologically punishing and 
physically devastating activities that can 
be conceived by the mind of man. 

The Protection of Children Against 
Sexual ExplOitation Act of 1977 repre
sents a giant step toward reaching the 
goal of the eradication of the production, 
sale and distribution of child pornog
raphy. S. 1585 will serve as a model for 
the States to follow in an effort to pro
tect chlldren from sexual exploitation for 
profit. And all-out campaign at both the 
Federal and State levels should reduce 
and ultimate!y eliminate the child 
pornography industry.

The type and nature of the adult hu
man beings who prey upon these chil
dren is about as low a form of human 
life as the average human can conceive, 
and perhaps well beyond the average 
conception of any of the people who walk 
the streets of this country.

The PRESIDING OFFICER. The time 
of the Senator has expired.

Mr. THURMOND. I yield 1 additional 
'minute to the Senator. 

Mr. WALLOP. Those who prey on the 
young people of this country in the man
ner described to the committee must be 
punished, and we must have the strength 
and the ability to punish them. S. 1585 
is the means for punishing offenders who 
so callously sexually abuse their child 
victims for their own gain. I am confident 
that the provisions of this bilI are con
stitutional and would survive the strict
est judicial scrutiny. 

Finally, I would like to commend the 
excellent job done by Senators CULVER 
and MATHIAS on the subcommittee on 
Juvenile Delinquency and for their lead
ership role in moving this important 
piece of legislation. 

Mr. President. I yield back the re
mainder of my time. 

Mr. THURMOND. I yield to the Sen
ator from Maryland. 

Mr. MATHIAS. Will the Senator yield 
10 minutes? 

Mr. THURMOND. I yield lO minutes. 
The PRESIDING OFFICER. The Sen

ator from Maryland is recognized for 
10 minutes. 

Mr. MATHIAS. I thank the distin
guished Senator from South Carolina for 
yielding me this time. I am vitally inter
ested in this subject. It is a subject. 
which is of great importance to everyone 
in this country. The significance of the 
issue impelled me to int.roduce S. 1585 in 
the first place. Now, after several trans
formations. '8. 1585 has arrived on the 
fioor in the form in which it is now be
fore us. 
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- I would first thank the distinguished brought to the attention of United States 
chainnan of the Senate Judiciary Sub- Attorneys for prosecutive consideration. 
committee To Investigate Juvenile De- We were also informed that both the 
linquency for the kind of leadership he Federal Bureau of Investigation and the 
has shown in bringing this bill to the '. Customs Service are actively engaged in 
floor. 

I would be very remiss if I fatled to 
acknowledge his personal contribution, 
his resourcefulness. and the kind of per
sonal investment he has made in shep
herding S. 1585 to the Senate floor today. 

The primary thrust of this bill is to 
provide Federal prosecutors with effec
tive statutory tools to combat two in
sidious forms of child abuse which has 
only recently come to public attention: 
the widespread, growing use of children 
in the production of pornographic maga
zines and movies, and the escalating 
number of juveniles engaging in pros
titution. 

I believe that Congress response to the 
startling revelations of child abuse 
exemplifies the American system work-
Ing in its most effective and expeditious 
manner. Only a few months ago, the 

a number of child pornography investi
gations. 

The subcommittee was encouraged by 
these intensified efforts at the Federal 
level. Yet. as we continued our investiga
tion. we became convinced that new Fed
eral laws were necessary to complement 
those already on the books. Our exami
nation revealed gaps in our Federal laws 
which permitted persons using children 
in pornography and prostitution rings to 
go about their sordid business, often 
without fear that the Federal laws would 
intervene. 

Our review of existing Federal obscen
ity laws showed that they focus exclu
stvely on the sale, distribution, and im
portation of obscene materials and do 
not deal directly with the abuse of chi!
dren inherent in their partiCipation in 
the production of such materials. It be

closely related issues of child pornog- .( came clear that new legislation was 
raohy and juvenile prost.itution were' needed to address speCifically the use 
unknown to the vast majority of Amer-
Icans. In the intervening months, an 
outraged nation has reviewed the seri
ousness of these problems and has 
pushed relentlessly for corrective meas
ures. 

The American press first broke the 
stories of child pornogranhy and pros
titution, and it deserves the gratitude of 
the American people. 

On May 15, 1977, a nationwide tele
vision audience was given Its first In-
depth view of the child pornography 
business in a segment on the CBS inves
tigative news program "Sixty Minutes." 

On that same day, the Chicago Tribune 
ran the first of a series of articles re
vealing the child pornography business 
to be a multimillion dollar racket which 
preys on Impressionable youngsters. The 
Tribune also disclosed the scope and 
breadth of the juvenile prostitutionbusi
ness in America, including details of a 
nationwide boy prostitution ring head
quartered in Chicago. 

Other revelations followed and the 
American people, appalled by the dls
closures, clamored for eradication of 
these activities. To their credit, officials 
at all levels of government-local State 
and Federal-responded. In ChiC~gO, fo~ 
example, the Tribune series was instru
mental in prompting law enforcement 
officials to schedule a grand jury investi-' 
gation into the allegations of child por
nography and juvenile prostitution 

On the Federal level, the sUbcom~ittee 
f has learned that both the Department 

of Justice and the Postal Service have 
stepped up their efforts in the child 
pornofl'raphy area. Last month, the Sub
committee was informed by Assistant 
Postmaster General for Governmental 
Relations Jim Finch' 


In Augu t 1977 . 

s . as a result of Increasedemphasis placed on child pornography by

Congress and others, and following a De
partment of Justice reevaluation of their 
prosecutlvepol!cy, Postal Inspectors were 
Instructed to .glve priority to pornography 
cases InVOlving children. AU Violations of the 
Postal Obscenity Statute are promptly 

of children In the production of 
pornography. 

The very few States with statutes ban
ning the production of child pornog
raphy underlines the need for Federal 
remedial legislation curbing such child 
abuse. A study conducted by the Con
gressional Research Service revealed 
that, as of March 1977. only six States 
had laws prohibiting the use of children 
in the production of pornography. 

During its review, the subcommittee 
concluded that Federal obscenity laws 
were suffiCient to deal with the problems 
of distribution and importation of child 
pornography on a substantive basis. At 
the same time, however, testimony re
ceived by the subcommittee indicated the 
need to bolster the deterrent effect of 
existing laws by increasing the penalties 
for the distribution of obscene materials 
depicting children engaged in sexually 
explicit conduct. 

Finally, partly in response to test!
mony· obtained by the subcommittee in 
the course o! its field hea~ing in Chicago 
on May 27, It was determmed that Fed
eral legislation was necessary to cover 
the transportation of male juveniles 
across State lines for purposes of pros
titutio.n. Although prese~t Federal law 
px:oscnbes the tran~portmg of youl!g 
gIrls. ac~oss State lInes to .engage I.n 
P.r0StltUtlO~, there is no simIlar provI
sl?n regardmg young boys. Th~ subco:n
mlttee gathered substantial eVIdence m
dic,:,ting that one of the major o?stacles 
facm~ F~der~l eff?rts to :ombat Juvenile 
prostItutlOn IS thIS gap II?- Federal law. 

In x:esponse to its. findmgs. the sub
commIttee moved qUIckly to report out 
S. 1585, which was introduced by Sen
ator CULVER and myself on May 23. Sub
sequently. on June 28. the subcommittee 
reported the bill to the full Judiciary
C itt h' h . t . I omm ee, w IC ,~n urn, unan.lmous. V 
moved to send a VIrtually IdentIcal bIll 
to the floor on September 14. 

The bill now before the Senate for its 
consideration incorporates each of the 
major findings discussed above. Specifi
cally. it would: 

Add a new section 2251 to title 18, mak

ing it a Federal offense for anyone to 

use children under the age of 16 in the 

production of pornographic materials; 


Amend 18 U.S.C. 2423 to proscribe the 

interstate transportation of all persons 

under 18 years of age for the purpose of 

engaging in prostitution; and 


·Amend the penalty prOVisions in those 

sections of title 18 dealing with the mail

ing (section 1461) • Importation or trans

portation (section 1642) • and transporta

tion for sale or distribution (section 

1465) of obscene materials to increase 

the penalties where the materials ad

judged obscene involved the use of chil

dren under 16 years of age engaging In 

sexually explicit conduct. 


As the principal author of S. 1585, I 
am convinced that enactment of this b1ll 
would put us well on the road to stamp A, .; 
ing out child pornography and juvenile 
prostitution in America.. 

At the same time, however, we must 

not ignore the indisputable fact that 

these new forms of child abuse are symp

tomatic of deep-seated problems affect

ing our Nation's youth, including break

down of the family structure, parental 

alienation, and drug abuse. We must con

tinue to combat these social factors 

which lead adult and child alike to en
gage in these activities. . 


Foremost among our continued studies 

must be a detailed examination of the 

correlation between child pornography 

and juvenile prostitution on one hand. 

and runaway youths on the other. The 

committee has received considerable evi

dence that an overwhelming number of 

juvenile participants in child pornog

raphy and juvenile prostitution are 

runaway youths. I am particularly con

cerned about this aspect of the problem. 


For several years, I sponsored legisla

tion to deal directly with the problem of 

the runaway youth. As my colleagues are 

well aware, these efforts culminated in 

the enactment of the RunawaY'Youth 

Act as part of the Juvenile Justice and 

Delinquency Prevention Act of 1974.. The 

runaway youth program provides much

needed funds for the development of ! 

shelter facilities for runaways, as well as 

money for research into the causes and 

scope of the runaway youth problem in 

America. 


Earlier this month. President Carter. 
signed into law the Juvenile Justice 
Amendments of 1977, which extend the , 
runaway youth program for another 3 
years. It is my hope that a reasonable 
portion of the funds allocated under this 
program for research purposes will be. 
used to study the interrelationship be
tween runaway youths and these new, 
forms of child abuse. Given the mount-:. 
ing evidence indicating that such a cor- . 
relation does, in fact, exist, we maY 
properly view S. 1585 as a complement 
and. as a follow-up, to the Runaw~r;, 
youth Act. '.' Nr" 

Mr. President, in conclusion. I am 
firmly convinced that S. 1585 will proof 
vide Federal authorities with both an ef
fective and constitutional tool to 
the twin evils of child pornographY 
juvenile prostitution. It is ~ tough 
one which will work effectIvely, 
cumbered by the threat of n.,.()tr!l.C~U 
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and time-consuming challenges to its 
constitutionality. I urge my colleagues 
to support its passage,

Mr. CULVER. Mr. President, I yield 
myself 1 minute to express to the dis
tinguished Senator from Maryland my 
appreciation for his leadership as tlle 
sponsor of this bill. As ranking minority 
member of the Juvenile Delinquency 
Subcommittee, he has devoted so much 
of his own time and efforts and his ex
tremely valuable insights into the de
velopment and the perfection of S. 1585. 

I wish to commend him for his state
ment and for the service he has provided 
in this regard to the committee and to 
the Senate. 

UP AMENDMENT NO. 913 

(Purpose: To make It unlawful for minors 
to partiCipate In sexually explicit conduct 
In a. live performance.) 

Mr. BAYH.Mr. President, I send an 
amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The clerk 
will first state ..the committee amend
ment. ' 

The assistant legislative clerk readias 
follows: 

On page 1. beginning with line 5, strike 
all down through line 8, page 4. and Insert 
new language. 

'" (d) It shall be unlawful for any parent. 
legal guardian or person having custody or 
control of a minor knowingly to permit such 
minor to engage In, or to have a minor as
sist any other person to engage -In sexually 
explicit conduct, In a live performance, 'If 
such parent, legal guardian, Or person know~ 
or has reason to know that a facility of 
Interstate or foreign commerce will be used 
to promote such live performance." 

On page 6, line 7, strike out "(c)" and 
Imert ," (c ),n. 

On page 7, line 1. strike out "(d)" and
Insert .,(f) n. 

On pa'ge 7, line 17, Immediately after 
"prostitution", insert "or sexually explicit 
conduct (as defined In section 2251 of this 
title) ". 

On page 7, line 18, Immedhtely after 
"prostitution", Insert "or sexually explicit 
eonduct (as defined In section 2251 of this 
title)". 

Mr. BAYH. Mr. President, a parlia
mentary il'lquiry, 

The PRESIDING OFFICER. The Sen
ator will st.ate it. 

Mr. BAYH. We are operating under 
controlled time. are we not? 

The PRESIDING OFFICER. The Sen
ator is correct. There is 30 minutes on 
this amendment, which gives the Senator 
15 and 15 to the opposition. 

Mr. BAYH. I thank the Chair, and the 
Chair's assumption was, ,as usual, cor
rect that the amendment of the Senator 

materials, has my strong support. At the 
same time, I am concerned that the un
derlying needs of our children, including 
those who are victims of the child por
nographers, are addressed. 

My Juvenile Justice and Delinquency 
Prevention Act of 1974 and the 1977 
amendments to this act enables the Fed
eral Government to play a crucial role 
in this process by providing Federal 
funds for alternative settings for chil
dren who are runaways, dependent, ne
glected, or incorrigible in school or at 
home, the typical victims of child 
·pornographers. 

This Juvenile Justice Act attacks the 
criminal justice system as wholly inap
propriate to deal with these young ju
veniles, It further attacks the position of 
the juvenile justice system that these 
young victims need secure detention to 
assist them in coping with their prob
lems, by providing for the deinstitu
tionalization of status offenders and 
placement in nonsecure local community 
settings-if such placement is at all war
ranted. The act also reqUires that ju
veniles be segregated from adults in any 
such placement. 

Mr. President, the Protection of Chil
dren Against Sexual Exploitation Act 
will help to protect our children from 
being ravaged and destroyed through 

, 
I 
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The PRESIDING OFFICER. On the 
assumption that the amendment just 

from Indiana is to the Judiciary Com
mittee amendment of S. 1585. 

prostitution and pornography. We must 
join together to speak out for justice for 

proposed is an amendment to the com
mittee amendment. the clerk will now 
state the amendment offered by the Sen
ator from Indiana. 

The assistant legislative clerk read as 
follows: 

The Senator from Indiana (Mr. BAYH) , 
for himself, Mr. ROTH, Mr. BYRD (W. Va.). 
Mr. HATCH, Mr. THURMOND, and Mr. CULVER, 
proposes an unprinted amendment num
bered 913. 

Mr. BAYH. Mr. President, I ask unani
mous consent that further reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On page 4, line 11, immediately after 

"materials", Insert "as subjects In llve per
formances exhibiting sexually explicit con
duct or for the purpose of prostitution". 

On page 4, strike lines 19 through 23 and 
Insert In lieu thereof the following: 

"(3) existing Federal laws do not protect 
against the use of children III the produc
tion of pornographIc materials, the use of 
children In live performances exhibiting sex
ually explicit conduct, or the Interstate 
transportation of children for the purpase 
of engaging In prostitution or sexually ex
pliCit conduct and that specific legislation 
In this area Is both advisable and need~d." 

On page 5, between lines 19 and 20, Insert 
the following: 

" '( b) It shall be unlawful for any person 
knowingly to employ, use, persuade, Induce, 
entice or coerce any minor to engage In or 
to have a minor assist any other person to 
engage In, se.xually expllclt conduct, In a llve 
performance; -If such person knows or has 
reason to know that a facllltv of Interstate 
Or foreign commerce will be used to promote 
Such live performance." 

On· page 5, line 20, st,rlke out .. (b)" and 
Insert "(c) ". 

On pal!e 6, between I1nes 6 and 7. Insert 
the fOllowing: 

SEXUAL EXPLOITATION OF CHILDREN 

Mr. President. today we are consider
ing·S. 1585, the Protection of Children 
Against Sexual Exploitation Act of 1977. 
As a cosponsor of this legislation, I wish 
to urge my colleagues to vote in favor of 
its immediate passage. This legislation 
would be the most effective Federal 
response to the problem of sexual ex
ploitation of our children. The bill is 
tough and effective. But most impor
tantly. it is clearly constitutional. S. 1585 
can be upheld by the courts and serve as 
the basis of successful prosecutions re
sulting in the reduction of sexual ex
plOitation of children. 

Pornography and obscenity statutes 
have been the subject of heated debates 
for many years. Recently, there has been 
an increased focus on the use of children 
in live performances and in the produc
tion of pornographic materials depicting 
sexual explicit conduct, This is an area of 
great personal concern to me. 

Problems regarding the prohibition of 
the publication, sale or distribution of 
pornograTJhic materials involve serious 
constitutional questions of our first 
amendment right of freedom of speech 
and the press. We must be ever watchful 
that in our efforts to control the most 
offensive pornography we do not infringe 
on these important constitutional rights. 
However, I condemn the sexual exoloita
tion of children for any purpose, includ
ing commercial purposes and strongly 
urge that existing criminallawi; prohibit
ing child abuse and contributing to the 
delinquency of minors be more vigorously 
enforced. 

To the extent that additional legisla
tion is required, however. S. 1585, which 
carefully distingUishes between produc
tion and distribution of pornographic 

chlidren and urge the enforcement of all 
existing laws against pornography. Such 
groups as Citizens for Decency Through 
Law, with chapters in my own State of 
Indiana. the National Committee for 
Prevention of Child Abuse and Odyssey 
Institute have all joined in their support 
for this type of legislation to assist us in 
doing everything that we can to stop this 
form of child abuse. 

Mr. President., recently a most repre
hensible and despicable activity has been 
initiated in my State of Indiana, I refer 
to the nationwide promotion of the "Mr. 
and MiS.'! Nude Teeny Bopper Pageant" 
at 'the Naked City Nudist Camp in Rose
lawn, Ind This sordid "event" was sched
uled for August 27, 1977. I was utterly re
pulsed at the idea of this contest which 
was to feature nude children between the 
ages of 8 to 16. Parents were to be paid 
!l;10 to enter their children, $170 was to 
be given out in prize money, $10 was to be 
f?;iven to each contestant and specta
tors-for an admission price of $15
were solicited to take pictures of the nude 
children. Thousands were expected to 
attend. 

On first being notified of this sordid 
enterprise. I immediately contacted the 
offices of the state attorney general and 
the Newton County prosecuto)' to express 
my grave concerns· about this particu
larly tn'oss form of child abuse. I am 
pleased to relate that the attorney gen
eral asked the judge of the Newton Cir
cuit Court to issue an injunction re
straining this activity. A preliminary in
junction order was issued restraining the 
owner of Naked City from displaying 
these nude children before an adult pay
ing audience and specifically enjoined 
the party from holdinl{ this contest until 
a hearing was held. Presently, a hearing 
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is scheduled in Jasper County at which for purposes of sexually explicit conduct. 
time an attempt will be made to amend It further. adds a new section which 
the temporary restraining order to a makes it unlawful to use minors in live 
permanent restraining order so' that no performances exhibiting sexually explicit 
further activities of this sort can be held. conduct. These amendments will improve 
It was argued that the challenged activ- this bill in a way that I believe will be un
ity constitutes a public nuisance and out- questionably constitutional. I am pleased 
rages the public decency at large. I can- to have the distinquished chairman (Mr. 
not agree more with this argument. CULVER) of the Juvenile Delinquency 
Thousands of Indiana residents have Subcommittee join me in cosponsoring 
joined in sign~ng petitions aimed at this amendment, in addition to Senator 
launching another. legal chll.l1enge. ROTH. 

A contest of this sort panders to those I say to my good friend and colleague, 
interested in child pornography and sex the Senator from Iowa, (Mr. CULVER) 
and is exploitive of children and poten- that I think he and our distinguished 
tially damaging to their mental health- colleague from Maryland (Mr. MATHIAS)
I can imagine the trauma a young girl or have done yeoman service to the country. 
boy might experience while parading Mr. President., I ask unanimous con
naked in front of a crowd of leering sent that the Senator from South Caro
strangers. The nude contest would also lina (Mr.' THURMOND) be added as a co
seem to provide an excellent opportunity sponsor of this amendment. 
for child pornographers to meet poten- The PRESIDING OFFICER. Without 
tial stars. The question comes .to mind- objection, it is so ordered. 
if a parent would make a child partici- Mr. BAYH. Mr. President, I want to 
pate in a nude contest for a chance', of salute him for that. I consider it a privi
winning $100 (or just for the $10 that lege to be a member of the Juvenile 
any participant receives) what would Delinquency Subcommittee-being its 
they have the child do if the stakes were former chairman for 7 years-and to 
higher? follow the leadership of the new chair-

It is clear that freedom of expression man, the Senator from Iowa. 
and the right to privacy are among our This particular problem, of using 
citizen's distinctive attributes and nud- minors in live performances exhibiting 
ists should be permitted to indulge In sexually explicit conduct, is designed to 
their pastime in privacy. Naked City is be dealt with by my amendment. It fur
not, as ads I have seen, a traditional ther involves an ongoing situation in the 
family nudist colony.--run in the proper State of Indiana which has relatively rc
sexual atmosphere. Naked City events in centIy come to the attention of the Sen
the past have drawn criticism by publi- ator from Indiana. It took us some time 
cizing their events nationwide and invit- to draft language which we believe would 
ing outsiders-who are not nudists and deal with the specific problem of use 
who remain clothed while at Naked and abuse of children in sexually explicit 
City-to pay their way into the camp to conduct in live performances, 
view and film the nudists. In the past I have to admit to my colleagues in 
years many of the participants in the the Senate that I find it very difficult 
Naked City contests have reportedly been to understand how human minds get
models and strippers looking for public- turned on by some of the activities that 
ity. The advertisements for Naked City 'we are trying to prohibit. 
are blatantly sexual and suggestive of 01'- I cannot, for the life of me, under
gies and, while adults have the right to stand how adults can in any way get 
sexual freedom. this is hardly the appro- themselves in a position where they prey 
priate atmosphere for a young child. on youths and sexually exploit young 

I cannot help but feel that, if this event boys and girls for commercial gain. 
took place, many of the Children would The Senator from Iowa dealt with it 
be unwittingly exploited to satisfy the specifically In his statement, as did the 
appetlties of spectators. ' Senator from Maryland, and I salute 

Mr. President, Federal, State, and local them for their efforts. 
law enforcement efforts must maintain 0. The Senator from Indiana's amend
delicate balance in order to curb child ment would broaden the thrust of what 
pornography. The legislation I cospon- would be prohibited in the Mann Act 
sored, and which we will vote on today, by including conduct that goes beyond 
will fill a void in Federal law and will at- prostitution in the Mann Act to include 
tack the production of materi~ls depict- transporting young people across State 
ing ~hildren in sexually explicit conduct lines for purposes of engaging them 
and further, my amendment will curb the in sexually explicit conduct as defined in 
use of minors in live performances ex- section 2251 of the bill. Those people who 
hibiting sexually explicit conduct as a ' use minors in this fashion or for pur
form of child abuse and exploitation. I poses of )"'Irostitution will be guilty of vio
believe this legislation will help to arouse lating this new section of the Mann Act 
our collective conscience, which will in and subject to a fine of not more than 
turn lead to policies and behavior more $10,000, or imprisoned not more than 10 
sensitive to our child victims. We must years, or both. 
have a regard for the general tone of Mr. President, one particular concern 
our SOCiety and be especially watchful that created my desire for these amend
and discourage events that tend to lower ments involved a Iludist colony in north-
that tone. " western Indiana. 

Mr. President, this amendment is de- I, frankly, guess I am old-fashioned, 
signed to expand the Mann Act to in- but I cannot understand why adults 
clude transporting of boys and girls in wish to frolic around together in large 
interstate or foreign commerce for PUl'- numbers in their birt.hday suits. But. in
Doses of not only prostitution, but PJso asmuch as some of them do, and if they 

do that privately, the Constitution pro
tects their right to do so. 

But the promoter of this nudist colony,
interestingly enough called Naked City, 
in northwestern Indiana, decided that he 
was going to conduct a nude beauty con
test In which the participants would be 
boys and girls ages 6 to 16. Their parents 
would be paid for letting them parade in 
front of a paying audience .of spectators 
with cameras. The winner would receive 
$100. The adVertising went across State 
lines. 

Now, this particular amendment is 
designed to get at that particular kind 
of conduct, where we are talking about 

e the ~exually exploitive conduct for com
mercial gain of boys and girls in the nude 
under the age of 16 in live sex shows. 

I would certainly hope the Senate 
would accept this amendment. 

I would like to ask my. colleague from 
Iowa, the chairman and floor manager 
of this bill, a question or two. 

Mr. HATCH. Will the Senator yield be
fore that? 

Mr. BAYH. Yes. 
Mr, HATCH. I would like to be added 

as a cosponsor of the Senator's amend
ment. I think it is an excellent amend
ment. 

Mr. BAYH, Mr. President, I ask unani
mous consent that the Senator from 
Utah be added as a cosponsor, 

The' PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BAYH. I would like my colleague, 
the floor manager of this bill, to help me 
resolve a question or two I have about 
the proper language. 

I do not want to get into an area that 
Is unconstitutional. I do not want to 
reach protected expression, but I want 
to make certain that the Senator, as a 
principal floor manager of this bill, 
shares my Qelief that the wording that 
is used here of "sexually explicit con
duct" would cover the type of situation 
that I am referring to that is occurring 
up in Naked City at that nUdist colony. 

Is it the Senator's understanding that 
according to the court's interpretation 
"sexually explicit conduct" includes, by 
definition, the lewd display of genitals 
or the pubic area of a person under the 
age of 16. 

Mr. CULVER. That is correct. 
Mr. BAYH. Is it the Senator's under

standing that if a hawker or promoter 
attempts to promote a live performance 
in interstate commerce in which boys and 
girls under the age of 16 are paraded 
and displayed nude, v.o1ere adults are 
asked to come and take pictures, that 
would be a lewd display of the genital 
and pubic areas, and that thus it comes 
within the sexually explicit conduct def
inition under section 2251 of this bill? 

Mr. CULVER. That is correct. 
Mr. BAYH. Am I correct in my under

standing that in the definition section 
of the bill, commercial gain is tied into 
the defil}ition of "promoting" to include 
"advertising for pecuniary profit"? ' 

Mr. CULVER. That is correct. 
Mr. BAYH. I appreciate the chairman's 

assistance with this amendment and 
these questions. 

I strongly uphold our first amendment 
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rights, and I believe that individuals who 
are acting on their own in private have 
a right to sexual freedom. I believe those 
rights are protected under. the first 
amendment to the Constitution. But 
when you have some adults who parade 
the naivety of young boys and girls
and we have seen that some of these 
hawkers do bring these boys and girls in 
and display them-the next thing you 
know, they may be unwittingly involved 
in some of these prostitution rings. 

What is of most concern to one are 
the young people who would be viewed 
and photographed-whose minds and 
habits are still in the formative stages. 
Such encounters cannot help but have a 
psychological and possibly humiliating 
impact on these youngsters and jeopard
ize the possibility of healthy, affectionate 
relationships in the future. 

I yield the floor. 
Mr. CULVER. I yield myself 1 minute. 
Mr. President, I urge the Senate to act· 

favorably on this amendment. It is a con
structiv~ amendment. I agree with the 
interpretation of the Senator from Indi
ana as to its import and effect. 

I do not believe there is any further 
debate on the amendment, and I suggest 
the absence of a quorum., 

The PRESIDING OFFICER. Does the 
Senator ask that the time be charged 
equally against both sides? 

Mr. CULVER. Yes. 
The PRESIDING OFFICER. Without 

objection, it is so ordered, 
The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the rolL 
Mr. CULVER. Mr. President, I ask 

unanimoUs consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered? 

Who yields time? 
Mr. CULVER. Mr. President, I wonder 

if the Chair would put the question on 
the amendment of the Senator from 
Indiana. 

The PRESIDING OFFICER. Do Sena
tors yield back their time? 

Mr. BAYH. I yield back the remainder 
of my time. . 

The PRESIDING OFFICER. The ques

tion is on agreeing to the amendment of 

the Senator from Indiana. 


The amendment was agreed to. 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent to have my 
name added as a COSDonsor of the bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CULVER.' Mr. President, I ask 
unanimous consent that Josephine Git
ler, chief counsel for the subcommittee, 
may have the privilege of the floor dur
ing the consideration of this measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1398 

(Purpose: To prohibit the transportation in 
Interstate Or foreign commerce of'material 
depicting sexual eXplOitation of children.) 

. Mr. ROTH. Mr. President, I call up my 
amendment No. 1398. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The second assistant legislative clerk 
read as follows: 

-.\....Iv.l'\. .1..J -

The Senator from Delaware (Mr. ROTH). 
for himself. Mr. HATCH, Mr. ALLEN, Mr. BART
LETT, Mr. BELLMON, Mr. DANFORTH, Mr. DoLE, 
Mr. }"ORD, Mr. GARN, Mr. GOLDWATER. Mr. HAT
FIELD, Mr. HAYAKAWA, Mr. HELMS, Mr. HUD
DLESTON, Mr. JOHNSTON, Mr. LAXALT, Mr. 
MATSUNAGA, Mr. MCCLURE. Mr. MORGAN, Mr. 
NUNN, Mr. PERCY, Mr. SCHWEIKER, Mr. STEV
ENS, Mr. THURMOND, Mr. TOWER, and Mr. 
YOUNG proposes an amendment numbered 
1398. 

Mr. ROTH. Mr. President, I ask unani
mous consent that the reading of the 
amendment be dispensed with. 

.The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Is this the amendment on which there 
is an agreement or time limitation of 1 
hour? 

Mr. ROTH. That is correct. 
The amendment is as follows: 
On page 7, line 6, strike out the quotation 

marks. 
o'n page 7, between llnes 6 and 7, Insert 

the following new section: 
"§ 2252. Transportation, sale, or distribution 

for sale of materIal depIcting sex
ual exploitation of a mInor 

"(a) No person may
"(l) knowingly transport. ship, or mall in 

Interstate or foreign commerce for the pur
pose of sale or distribution for sale any film, 
photograph, negative, slide, book, magazine, 
or other print Or visual medium depicting a 
minor engaged In sexually explicit conduct; 
or 

"(2) knowingly receive for the purpose of 
sale or distribution for sale, Or knowingly 
sell or dIstribute for sale, any film, photo
graph, negative, sllde, book, magazine, or 
other print or visual medium depicting a 
minor engaged In sexually explicit conduct 
which has been transported, shipped, or 
maUed in Interstate or foreign commerce. 

"(b) A person who viOlates this section 
shall be fined not more than $10,000 or im
prisoned not less than one year nor more 
than ten years or both for the first offense, 
or shall be fined not more than $15,000 or 
Imprisoned not less than two years nor more 
than fifteen years or both for each offense 
thereafter. 

"(e) For the purposes of thIs seetion
"( 1) 'minor' means any person under the 

age of sIxteen years; 
"(2) 'sexually explicit conduct' means ac

tual or simulated
"( A) sexual Intercourse, Including genltal 

genItal, oral-ge'nital, anal-genItal, or oral
anal, whether between persons of the same 
or oppOSite sex; 

"(B) bestiality; 
"(C) maFturbation; 
"(D) sadomasochistic abuse (for the pur

pose of sexual stImulatIon); and 
"(E) lewd exhibition of the genItals or 

pubIc area of any person.". 
On page 5, between lines 8 and 9, insert 

at the end of the table of sections for chap
ter 110 the following new item: 
"2252. Transportation, sale, or dIstribution 

for sale of material depicting sex
ual explOitation of a minor.". 

, MI'. ROTH. Mr. President, I call up my 
!),mentiment No. 1398. This amendment 
would add an important provision to S. 
1585 by including within its coverage the 
distributors and sellers of child 
pornography. 
'First, I want to commend Senator 

CULVE:1, Senator MATHIAS, and the Sub
committ.ee on Juvenile Delinquency as a 
whole and its staff for their diligent ef
forts toward the eradication of the ma
licious abuRe of innocent children by por
nographers. The Senate and the Amer

ican people are indebted to them for the 
serious attention they have given this 
subject and the conscientious proposal 
they have made. 

S. 1585 is a good bill and should pro
vide a significant first step in a concerted 
attack against a particularly loathsome 
form of child abuse-the sexual exploita
tion of children by a multimillion-dollar 
pornography industry. However, the bill 
has cne serious shortcoming in that it 
fails to include a strong provision against 
the distributors and sellers of child 
pornography. 

The bill does contain increased penal
ties for the distribution of child pornog
raphy that is deemed obscene under 
present obscenity statutes. In other 
words, in this crucial area of distribu
tion, the bill does not offer a new law, but 
rather merely increases the penalties un
der existing law. Unfortunately, though, 
existing statutes have proven remark
ably ineffective in eliminating child por
nography. When an author who has 
studied this form of abuse is able to pur
chase throughout the country 264 dif
ferent kinds of pornographic magazines 
dealing with children, the inadequacy of 
existing statutes becomes apparent. 

. My amendment would add to the bill 
a provision that prohibits the distribu
tion and sale of child pornography that 
meets the definition specified within 
the bill. Convicted violators would be 
fined not more than $10,000 or impris
soned not less than 2 years or more than 
10 years, or both, for the first offense, or 
not less than 5 years or more than 15 
years or fined more than $15,000, or both, 
for each such offense thereafter. These 
are the identical penalties that the bill 
itself provides for the production of child 
pornography. 

Mr. President, this amendment would 
provide a vital new weapon In the fight, 
against child abuse. This amendment in 
no way attempts to establish new ob
scenity standards, The quagmire of liti 
gation that confronts any legislation 
seeking' to specify new obscenity stand
ards or revise old ones should and musL 
be aVOided. The stakes are too high
for what we are proposing today is, as 
indicated in the title of S. 1585, the pro
tection of children against sexual 
explOitation. 

It was for this purpose that I intro
duced S. 1011 last March. I was the first 
Senator to offer a child pornography bill 
and was joined by 20 of my colleagues 
who shared my concern over the flagrant 
abuse of children by sleazy sex mer
chants And, it was for this purpose that' 
we continued our efforts in the Judiciary 
Committee to insure that a strong sec-. 
tion against sellers was included in the 
bill. I believe it is appropriate to note 
here Senator HATCH'S hard work within 
that committee. Senator HATCH has been 
a major source of support in this effort 
since the introduction of S.' 1011 last 
March. I deeply appreciate the dedica
tion he has given this proposal and ap
plaud the significant contribution he has 
made. 

I believe that a substantial portion of 
this abuse will continue if we fail to en
act a strong provision against distribu
tion. The worst forms of child abuse by 

http:committ.ee


33048 CONGRESSIONAL RECORD - SENATE October 10, 1977 

pornographers occur at the hands of the 
fly-by-night operators whose hit-and
run techniques may include a few quick 
hours of filming or photographing in a 
cheap hotel room, on a deserted beach, 
or in an isolated stand of woods. With
in hours of filming, the principals are 
gone; leaving few, if any, tracks behind 
them. I fear that prosecution of pro
ducers such as these will be nearly im
possible; allowing them to continue their 
operations unchecked. 

To effectively eliminate this abuse, we 
must include in this bill's coverage those 
who distribute and sell the producer's 
work. 

Opponents of a stronger provision 
against distributors and sellers of child 
pornography have maintained that my 
amendment's prohibition against the 
distributing and selling of child pornog
raphy would violate first amendment 
rights of guaranteed speech. I disagree. 

While a challenge in the courts would 
appear certain, I believe that this 
amendment's constitutionality could and 
would be upheld. 

The Supreme Court has never been 
asked to' weigh the constitutional rights 
of innocent children against the right,S 
of pornographic publishers. 

Indeed, in other areas the Court has 
recognized the special protection that 
must be afforded to children. 

For instance, the Fair Labor Stand
ards Act, in part, provides that no goods 
shall be shipped or delivered in com
merce where such goods were the result 
of oppressive child labor employment. 

And in a 1968 decision, the Supreme
Court identified an independent, "tran
scending" interest of the State in the 
welfare of its children when it upheld 
the State's power to adjust the definition 
of obscenity as applied to minors and 
noted that the State has an Independent 
interest in protecting the welfare of chil
dren and safeguarding them from abuses. 
. Three years ago Congress again recog
nized this special responsibility when it 
enacted the Child Abuse Prevention and 
Treatment Act, providing Federal finan
cial assistance for the identification, 
prevention, and treatment of child abuse 
and neglect. 

Nor can the opponents 'of my amend
ment convincingly argue that the first 
amendment provides an absolute right 
that will tolerate no qualifications. 

One of the most obvious and necessary
restrictions we have upon free speech is 
the prohibition of speech that would de
fame or libel another. The Court has also 
excepted from first amendment protec
tion certain speech advocating the over
throw of the Government. It has also 
ruled that symbolic speech involving the 
use of the flag in sexually bizarre ways 
to register certain social protests is not 
protected. The communication of ideas 
by picketing and marching on the streets 
ls not afforded the same kind of protec
tion under the 1st and 14th amend
ments. according to the Court. Speech 
likely to cause a breach of the peace is 
not absolute. And sound trucks which 
emit loud and raucous noises are not pro
tected under the first amendment. 

Mr. President the invasion of privacy 
and the momentary discomforts of a 

blaring sOWld truck are as nothing in my
mind when compared to the abuse, deg
radation, and potential psychological 
damage Inherent in the lurid practices of 
child pornography. 

If the distribution of child pornog
raphy could truly be separated from the 
process of child abuse that occurs in the 
production of child pornography, then 
perhaps I could accept the arguments of 
those who oppose a stronger provision 
against distributors. But I must agree 
with the noted attorney, Mr. Charles 
Rembar, that: 

It Is not arbitrary or unreasonable for the 
legIslature to conclude that Inducing chil
dren to engage In sexual activity can harm 
them. Nor is it arbitrary or unreasonable to 
prohibit the photographing of children who 
have been Induced to do so, or to interdict 
the publicatIon and sale of magazInes In 
which the photographs appear. The publisher 
and the seller are prIncipals In the abuse. 
Without them, It would not occur. 

Mr. Rembar's comments take on 
added force when we recognize that he 
was the attorney who, in the 1960's, de
fended "Lady Chatterley's Lover" and 
"Fanny Hill" against attempt censorship. 

Mr. President, I cannot agree with 
those who say, in effect, that the first 
amendment gives a license to the dis
tributors and sellers of child pornography 
to continue their participation in this 
particular manifestation of child abuse. 

I urge the adoption of this amendment 
as an effective method by which we may 
begin. at last. to eradicate what must 
surely be one of the greatest blights on 
a civilized society. 

(Mr. MATSUNAGA assumed the 
chair,) 

Mr. GOLDWATER. Mr. PreSident, will 
the Senator yield? . 

Mr. ROTH. I am happy to yield to the 
Senator from Arizona. 

Mr. GOLDWATER. Mr. President. I 
am very happy to support this 
amendment. 

Mr. President, I would remind my col
leagues that we went through all these 
arguments before; I can recall standing 
here in June of 1970, after offering an 
amendment to the Postal Reform Act 
which strengthened the right of parents 
to protect their children from smut mail. 

We were told then that the courts 
would not uphold such a law because it 
might cover so-called works of art. But 
the amendment to the postal laws has 
been upheld time and again by the 
courts. and I am certain the Roth 
amendment will also be upheld as a prop
er exercise of Congress' power to protect 
child welfare. if we are wise enough to 
pass it. 

Mr. President, it is my pleasure to ioin 
with the Senator from Delaware (Mr. 
ROTH) and many other Senators in pro
posing an amendment which will greatly 
strengthen our effort to control the 
sexual abuse and exploitation of 
children. 

Now, I am also a cosponsor of the com
mittee bill and I applaud members of the 
committee who were diligent in holding 
hearings on the subject and reportin~ the 
first national law aimed at prohibiting 
the product.ion of materials that depict 
sexual conduct by children. 

But, Mr. President, I believe we ran 
and should go further. I believe we must 
go beyond the manufacture of these films 
or magazines and prohibit their distribu
tion and sale, as well. 

That is exactly what our amendment 
would do. 

Other than the fact that our amend
ment would reach the actual distribution 
and newsstand or mail order sale of this 
material, the primary difference between 
our approach and that of the committee 
bill is that we do not restrict the pro
hibition to materials which may be 
obscene. 

We are not relying solely on the power 
of Congress to control obscenity. We are 
acting under the congressional power to 
protect the welfare of children by regu
lating the transportation of materials 
moving in interstate commerce, 

Mr. President, this is child abuse. It 
is not a first amendment problem. 

The courts need not apply the same 
standards to our amendment that are 
used in obscenity cases. Even if they did, 
I am confident that a statute containing 
precise definitions and narrowly aimed 
at protecting minor children will be 
upheld, 

The courts should be made to rule on 
the issue. We should not let it simply 
be assumed that they will decide nega
tively.

We are trying to protect children from 
being sexually abused and sexually ex
ploited. To be effective in dOing this. we 
must get at the sex merchants and deal
ers who are an Important link in the 
multimillion dollar industry which is 
corrupting and brutally mistreating 
children for selfish commercial gain. 

Only if we can stop the material from 
being sold and remove the potential for 
easy money, can we be .effective in stop
ping its prodUction.

Now, I know the Justice Department 
is opposed to our amendment. Their 
lawyers have become fascinated by the
oretical law. 

But I cannot for the life of me under
stand how President Carter, himself a 
religious man and a father. has failed 
to overrule the Department. I am still 
hopeful that if we pass the amendment 
and send it to the White House, he will 
repudiate the Department's position. 

Mr. President, I would remind this 
administration that the. Southern Bap
tist Convention has taken a very strong 
position in sunport of Antichild abuse 
legislation, such as the Roth amend
ment. 

In August, Dr. Harry N. Hollis, Jr., 
director of Family and Special Moral 
Concerns of the Southern Baptist Con
vention, urged the passage of stronger 
laws to prevent this abuse of children. 

Dr. Hollis said: 
We need to oppose those who exploit these 

children through the ,production, distrIbu
tion and selllng of thIs material. 

Listen to that carefully. Mr. presi
dent. Not just the "production" of child 
porno,uaphy must be controlled. The 
"distribution" and "selling" of this ma
terial must be prohibited, as welL 

The Southern Baptist Convention 
wants stronger laws against all three 
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forms of child pornography because, in 
Dr. Hollls' words, we are not talking 
about art,' we are not talking about 
happy little children: "We are talking 
about children being physically coerced 
and psychologically manipulated into 
sex scenes." 

Mr. President, I might comment at this 
point that the big argument covers the 
difficulty in defining pornography, and I 
would have to agree with the Supreme 
Court it is virtually impossible to describe 
the term "pornography" because what is 
pornographic to one might not be porno
graphic to another. 

I can recite countless works of art 
around this world that some of us think 
are pornographic and others think are 
works of art. We got around that in my 
1970 amendment, as we are trying to here, 
by calling it "sexually oriented" or "sex
ually explicit." I am thinking of an arti 
cle I saw in the paper just last week of 
some people in New York who were pro
testing the sale of photographs by Ed
ward Weston, whom I consider to be one 
of the two finest photographers we have 
ever developed in this country. i 

He did take pictures of his undressed 
children on the beach; I think his wife 
was a model for him. I consider them to 
be works of art. 

If you consider a picture of a naked 
girl or a naked woman to be porno
graphic, that is your right to do so. That 
is where we ran into some argument, 
and we changed the term pornographic 
to "sexually oriented." 

We are talking, Mr. President, about 
photographs. We are not talking about 
paintings. There is no way the courts 
could rule that one of the masters show
ing an unrobed woman would be con
sidered pornographic. It is a work of art. 

But a photograph is a different thing, 
and the type of photography we are talk
ing about in this amendment is entirely 
different because I never in my life have 
seen such filthy, downright rotton, pic
tures as I have seen in the few maga
zines I have been shown as evidence of 
what is going on, depicting children in 
the acts that we should not talk about on 
this tioor. 

It has been my pleasure to join with 
the Senator from Delaware (Mr. ROTH) 
and many Senators in proposing an 
amendment which will greatly strength
en our efforts to control the sexual abuse 
and exploitation of children. 

I just want to reiterate that the Mail 
Pornography Act that was passed at my 
suggestion in 1970, which is section 3010 
of 39 United States Code, has been up
held by the Federal courts, and it has 
cut down, almost eliminated, what many 
people in this Chamber and many people 
in this gallery used to get unsolicited 
through the mails, filthy adverti~ements. 

Now we have stopped it through the 
application of 10 :vears in jail and· a 
$10,000 fine; and all an American citl 
zen has to do is to tell his postmaster he 
does not want to receive any more of it 
and it stops. 

What the Roth amendment will do will 
be merely saying, "You cannot abuse 
and cannot exploit children through the 
production. distribution and selling," of 
the type of rotten material that comes 

to my mind as I think of the need for 
this type of amendment. 

I think it is a sad commentary on the 
state that the American mind has 
reached when they will allow such things 
to be printed, when they will allow them
selves to buy this filth, and I am hope
ful that today on the floor of the Senate 
we will forget about the arguments of 
those who say: "Oh, it might abuse the 
first amendment." 

No, Mr. President, what Mr. Roth is 
trying to do, and I admire him for it, is 
to put a stop to the harmful abuse and 
exploitation of our children. When I say 
children, I am talking about Children 
under 10 years of age or in their early 
teens, and if you do not believe me, go 
back in the back end of any dirty book 
store or some of our better book stores, 
and peek under the counter and see what 
I am talking about. 

I urge my colleagues to support the 
Roth amendment. It is long overdue, and 
I am very happy and proud to be a 
cosponsor. 

Mr. ROTH. I thank the Senator from 
Arizona. 

Mr. President. one of the cosponsors 
of my amendment, the distinguished 
Senator from Kentucky (Mr. HUDDLES
TON), could not be here today. I ask 
unanimous consent that his statement 
in support of this amendment be printed 
at this point in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

STATEMENT OF SENATOR HUDDLESTON 

I strongly support legislation to prohibit 
the sexual abuse of chlldren. As a cosponsor 
of S. 1585, the Protection of Chlldren Against 
Sexual ExplOitation Act of 1977, I am pleased 
that It Is being considered by the Senate to
day. I feel It Is vitally Important that Con
gress address Itself Immediately to a prob
lem about which many Americans are con
cerned. 

The use of chlldren In pornography has 
been a topic widely discussed by the media 
recently as a result of a concerted effort by 
concerned groups and Individuals and It Is 
clear that the American publlc Is outraged 
by the Widespread abuse of children In this 
manner. 

At the present time there Is no federal 
statute that prohibits the use of children In 
the production of materials that depict ex-· 
pllctt sexual conduct. Only a few states have 
statutes on the 'books which speCifically pro
hibit the use of chlldren In an obscene per
formance which would be harmful to them. 
And there Is no :ederal statute speplflcally 
regulating the distribution of obscene mate
rial In vol vlng chlldren. 

I support the amendment offered by Sena
tor Roth which would prohibit the distribu
tion of obscene materials depicting chlldren 
In perverted or sexually offensive acts. In my 
JUdgment, this amendment would make the 
b1l1 a much stronger vehicle for stamping 
out the· repulsive seXUal exploitation of chll 
dren. Whlle we can pass laws to prohibit the 
horrendous sexual acts which InVOlve chll 
dren and the abuse of chlldren, It Is ex
tremely difficult to catch the producers in 
the act. Even when they are caught, It Is 
difficult to prosecute these cases because the 
films and photos are made In secret. I believe 
this legiSlation w!ll be much more elfectl ve 
If we apply strict penalties for distributing 
the materials as well. 

Some of my colleagues feel there Is a 
chance that the Supreme Court could rule 
this provision unconstitutional. I do not 
think so. However, that w!ll be a matter for 

the courts to decide. At the present time. 
there are no Supreme Court deciSions deal
Ing with the unique situation we are con
fronting In this legislation. 

I hope that through this bill those In
volved In pornography depicting chlldren 
will be caught and prosecuted. and others 
Involved In some area of the Industry w1l1 
be frightened enough to get out of the busi
ness. But, most Importantly, I hope It will 
prevent the destruction of children's lives 
and I urge you to support this legislation. 

Mr. ROTH. Mr. President, I am happy 
to yield to another cosponsor of this 
amendment, the Senator from Illinois 
(Mr. PERCY). 

Mr. PERCY. Mr. President, first, I ask 
unanimous consent for Mr. Ken Alker
man of my staff to have the privilege 
of the floor during discussion of this 
bill and votes thereon. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. PERCY. Mr. President, once again 
I am delighted to join with my distin
guished colleague from Arizona, Senator 
GOLDWATER, in supporting an effort that 
I think is extraordinarily important. 

The city of Chicago, unhappily, has 
been a center of production and dis
tribution of pornographic material in
volving children. 

A subcommittee of the Judiciary Com
mittee held some important hearings in 
Chicago, and I attended those hearings 
and was just as shocked as anyone else, 

, particularly when we heard the voice
we did not see the person-but we heard 
the voice of a child who had engaged in 
the practice, who described the per
manent injury, psychologically, done to 
children and the great difficulty of re
habilitating themselves once they had 
recognized the kind of a life that they 
had been led into. 

I wish to pay great tribute to my dis
tinguished colleague, Senator ROTH 01 
Delaware, for his leadership in this 
area. He has sponsored an amendment 
aimed at curbing a nefarioUS form of 
child abuse, the use of children in por
nographic materials. 

The growing phenomenon of child sex
ual abuse carries a potential for leaving 
deep psychological scars on literally tens 
of thousands of our Nation's youth. 

I wish to pose a brief series of ques
tions to the senior Senator from Dela
ware regarding some specifiC questions 
raised about the amendment. These are 
not questions that I raise, because I am 
satisfied as a cosponsor of his amend
ment that he has adequate answers for 
them, but they are the kinds of ques
tions that have been raised to me by 
others, and I hope the responses will an
swer some of the problems that have 
arisen in some minds about the amend
ment. 

The proposed amendment extends 
criminal provisions already contained in 
S. 1585 against producers of child por
nography to the distributors and sellers 
of child pornography as well. It is my 
understanding that the Senator's 
amendment does not attach criminal 
panalties to the handling of any ma
terials which are not already subject to. 
criminal sanctions under the main text 
of S. 1585. Will he explain this, relation
ship? ' 
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Mr. ROTH. That is correct. The defi

nition in the amendment as to what 
would constitute "child pornography" is 
a word-for-word duplicate of that in the 

I main body of S, 1585. This amendment 
would not prohibit the sale and distribu
tion of any material whose production 

:,'I! ,Ii is not already prohibited by the main 
body of the legislation. All agree that 

:1':'\ 'j prohibitions against the production of 
this material are proper and constitu

;1,(; I tional as a legitimate Government pro
! : 

,! 'I I tection against child abuse. The amend
II Ii I' ment does not extend to any material 
;lil \' not already prohibited from being pro
:.,j! duced by S. 1585. 

f 

j 

Mr. PERCY. The amendment, in effect,,1:,,1 i' 
renders the distributor or seller an accesrl'! '' sory in the first degree, or an aider and 
abetter, to the act of child abuse com
mitted by the producer. As we know. so 

I" , 

I'I!!,I! long as the marketing end of the trade 
:, lit I,. remains intact. there is little we can 

really acomplish in curbing the produc:,II,liill' :'1, ' tion end of the trade. Clearly. the sellers 
j'1 ! and distributors contribute just as much. 

1:1 ' if not more. to the continuation of this 
1:11 , " form of child abuse as the producersI" ,I 

themselves. , 
Is it not a close parallel that if wei,J!!IJ; only had a penalty for the producers of 

:1',1. 1 drugs we would not get any place? Real
II. ,:! I ly, what we have to do is penalize the:t1nfj, pusher, the distributor. and get at the 
I( i: !J source. If we cut the source of demand 

down, then we have an automatic cut
I, :i! ~ 

in production. 
'iii I wonder if this is not a comparable"III:~ example?:- ': ~ 

"I !..I ~ , Mr. ROTH. Yes, the two are inextric'.! ;:;".! ably related. It is the distributors andn:I::j' sellers who keep the producers in busi: "i:' ness. Any statutory scheme which ig'lj';i)li i ,: 
nores this is doomed to ineffectiveness,

1111 ~ Iil!!!ii:: !I For this reason; however, we have noti :ldJl: made it illegal for the distributor or sel
ler to handle any material where pro:1IIt'll'"11,"';'I·''!I:", duction has not already been prohibited

• -j 'f'", I 
i 'I il:tr;: under the main text of S. 1585. That isI 
'1"1' why I have characterized my proposal as 

: !II'I:'li:I . I: I~ Ii 2. strengthening amendment. 
1! ""\,. Mr. PERCY. It is absolutely essential 
'!I!,I,I,: ,I to have this amendment enacted if weld ;j";! ,; 
, ~ 11!!i' i really believe in carrying out the full 

'1·'I'l.. intent and purpose of S. 1585. 
~ 11'· 'I:'If, '"r! " The distinguished Senator from Dela'~II":' I: 
'\ I,' hl:; ware has drafted this amendment such 

; ~ !,
I 1'1' that a distributor or seller would be
,::11, " culuable only if he or she acts "know

, :f'I,'11;i. ingly." Would this not mean that the 
' 'U,!, 1 distributor or seller must have either,:t II ;'L: first. actual knowledge that the mate
i.~!, 'I~ :f . rials do contain child pornographic de
[f : '.1 pictions or. second. circumstances must 

be such that he should have had suchI' ' actual knowledge. and that mere inad
vertance or negligence would not alone 
be enough to render his actions unlaw
ful? Clearly, it is not the intention of 

t .: .' this amendment as I read it, to create 
I any kind of trau for the unwary. 

I: 
I 

Mr. ROTH. That is absolutely correct. \ This. amendment. limited as it Is by theIi phraSe "knowingly." insures that only
l! those sellers and distributors who are 

consciously and deliberately engaged in! I the marketing of child pornography and
j t i thereby are actively contributing to the 

11' 
II
, I , ,, , 

:1 
I· 

i I. 

'·)i' 

maintenance of this form of child abuse 
are subject to prosecution under this 
amendment. 

Mr. PERCY. Then. if we could take 
a specific example: A large volume book 
or magazine retail store. with perhaps 
hundreds of different title books and 
magazines.offered to the public for sale. 
whose owner does not have the time to 
read every single book or magazine in 
his shop-it would be literally impossi
ble-would not be subject to potential 
culpability if a book or magazine which 
happened to contain prohibited material 
is discovered in his shop, unless, as you 
have noted, he acted "knowingly." Is 
this a correct statement? 

Mr. ROTH. Yes. that is correct. This 
legislation creates no affirmative duty to 
inspect on the part of the distrlbutor or 
seller. though It would certainly apply 
to one who actively and affirmatively 
endeavors to conceal his knowledge, 

Mr. PERCY. Mr. President. I thank' 
Senator ROTH for his explanation. 

I think it will be reassuring to those 
who have been concerned about the 
amendment through what I believe are 
misapprehensions about it. and I com
mend him once again for his leadership 
in this very vital field. 

Mr. ROTH, I thank the distinguished 
Senator from Illinois and commend him 
for his concern. 

Mr. CULVER. Mr. President, will the 
Senator yield on my time? 

Mr. ROTH. I am happy to yield on the 
Senator's time. 

Mr. CULVER. Mr. President. I shall 
take this opportunity to express my ap
preciation to the distingUished Senator 
from Delaware for the interest and the 
initial leadership in thi!" extremely dif
ficult and tragic area of our national 
life, for the leadership he has given to 
the country and given to Congress in 
introducing first legislation on this sub
ject. 

I address myself more to the merits of 
his amendment, as we did in the full 
Judiciary Committee after other Sen
'),tors. proponents of the amendment. 
had an opportunity to present their 
views, 

But the distinguished Senator from 
Illinois did make one observation that 
I did want to correct at this point be
cause it is understandable to me that 
it is possible. given the complicated 
nature of this public policy area, not to 
be aware of the fact that with regard to 
sale and distribution it is not correct to 
say that S. 1585 does nothing about that 
aspect of this problem. 

In fact. we severely strengthened the 
penalties for under sale and distribution. 
We doubled them. It provides $10.000 
fine, 10 years in prison. and minimum 
penalties of 2 years incarceration. and 
then in the event of a second offense it 
is $15.000 and 15 years. So we really take 
a very hard. tough position there on sale 
and distribution. 

To the Senator from Illinois. I say that 
what we do. though, is rely on our exist~ 
ing obscenity statutes and the court in
terpretation. essentially ,.the so-called 
Miller case, as to what constitutes ob

scene in order to obtain prosecution and 
conviction for the sale and distribution 
of obscene materials. 

We are very confident. as are the 
Justice Department and the U.S. Postal 
Service people, that under those existing 
court tests we will have no difficulty 
whatsoever finding almost every single 
thing, that the distinguished Senator 
from Illinois and the Senator from Iowa 
are concerned about. obscene by the 
community standards. 

In fact, we believe that prima facie. 
most of these 260 magazines and publica
tions will be found obscene. So what we 
are talking about. then, is a very' strong. 
treatment of sale and distribution of
fenders. but only upon conv.iction of 
distributing Qbscene materials in accord
ance with the constitutional interpreta
tion of what constitutes obscenity. 

The difficulties we will get into and 
the problems that we think are posed by 
this other approach in terms of not 
applying the present constitutional test
and we feel. based on the testimony of . 
every CDnstitutional expert who testified 
before U5 in our hearings. which I do not 
think can be cavalierly dismissed. as well 
as the U.S, Justice Department officials 
who are charged with prosecution and 
want to effectively attack this problem
they say. "Don't go that way." and it is 
for that reason that we have taken the 
approach we have. 

I think we have a strong bill and a 
constitutional bill, and. by a vDte of 9 to 
4 in the Committee on the Judiciary, with 
the support of our distinguished chair
man, the Senator from Mississippi· (Mr. 
EASTLAND). we did defeat this other ap
proach. 

The problem we have. if we go ahead 
with it, as nice as it sounds and as at
tractive as it may be to suggest to our 
constituencies that "I have gotten tough 
with child porno." the sad thing of it is, 
in the judgment of those charged with 
the implementation of this new statutory, 
authority, is that it could well be counter
productive, when we find it to be uncon
stitutional. when these indictments and 
prosecutions fall and these pe'ople walk 
away scot free, 

That is the problem, 
Mr. ROTH. Mr. President. will the 

Senator yield? ' 
Mr. CULVER. Certainly. On whose 

time? 
Mr. ROTH. Hopefully on your time. 
Mr. CULVER. Maybe just for a ques

tion. 
Mr. ROTH. Just a brief question. First 

of all, I wish again to congratulate the 
chairman of the subcommittee, as I did 
in my opening remarks. for the role he 
is playing in this area. I know his con
cern is the same as mine, even though 
we differ as to the remedy or solution. 

The thing that concerns me. as he 
pOints out. is increasing the penalty. We 
already have laws on the books so far as 
obscenity is concerned. If they are so 
effective, why have they not worked, and 
stopped the growth and expansion of 
child pornography? That is the question. 

Mr.·CULVER. First of all. may I say. 
to the Senator that the problem we 
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found in our hearings was really two
fold: one, that there was currently a 
vacuum in terms of Federal authority 
to go at the problem of production-the 
production of these materials, films and 
magazines. We had no Federal authority 
based on child pornography to get at 
these problems. All we had was local ju
risdictional authorities on child mOlesta
tion and contributing to the delinquency 
of a minor. 

So we had no way to trigger the in
volvement of the Federal Bureau of In
vestigation or the U.S. Postal Service-

Mr. HATCH. Mr. President, will the 
Senator yield?

Mr. CUL'lER. Let me finish my re
sponse to the question, and I will be 
delighted to yield.

We had no way to get the Federal Bu
reau of Investigation into these things, 
and we had no authority to reach them. 

So one of the things they told us was 
that we need that kind of authority to 
get in, to be more effective in local prose
cutions, and the Federal prosecutors
said that would help. . 

The second thing is that we haveinot 
had a lot of prosecutions, indictments, 
and convictions in this 'area, because his
torically we have seen a .trend upward, 
as the Senator knows. He did not intro
duce his bill until this year. 

We saw some television documentaries 
and we saw some very effective.journalis
tic investigative reporting, all of which 
said, "Wake up, America, we have got a 
problem here." . 

When you go back to the authorities 
and look at the record. what you also 
find is that on the one hand we did not 
have the authority to reach this kind of 
child abuse conduct, and, on the ob
scenity side. the extent to which our re
sources were applied to this problem 
was historically only aimed at the big
operators-the big. big operators-and 
the ones' that had some tie to organized 
crime. 

One of the things that this national 
attention, publicity, and congressional 
consideration has brought about, to a not 
insignificant degree through the efforts 
of the distinguished Senator from Dela
ware, is a renewed interest In determina
tion of the nature onhe problem. and the 
prosecuting authorities and investigative 
authorities are much more aggressive 
now. We have received reports that we 
will put in the RECORD here, that we have 
now received from the Postal Service, 
that they have Officially changed their 
policy; they have begun to give highest 
priority to child pornograohy cases. We. 
have seen acceleration In the number of 
prosecutions by the Department of Jus
tice: we have seen more indictments, and 
we have seen recent convictions. I think 
it was not because they did not have 
strong statutory authority-thoug-h it' 
really was not-that when they had a 
case, they found obscenity standards and 
statutes insurmountable in' terms of 

I' 	 aC!"lieving convictions. Thev have never 
saId that the three-part test of Miller 

',.":,. was a roadblock to effectively prosecuting 
. the child pornograohy obscenity cases.s',' 
So I t.hink that probably is the most re
sponslbl~ explanation of the pace of 
prosecution to date in this area. 

Mr. HATCH. Mr. President-
The PRESIDING OFFICER. Who 

Yields time? 
Mr. ROTH. Mr. President, how much 

time do I have remaining? 
The PRESIDING OFFICER. The Sen

ator from Delaware has 7 minutes re
maining. 

Mr. HATCH. Will the Senator from 
,South Carolina give me some time on the 
Ibi1l? 

Mr. THURMOND. Does the Senator 
from Delaware have about 3 minutes to 
yield? 

Mr. ROTH. May I yield to Senator 
HATCH first? Then I will yield to the Sen
ator from South Carolina. 

The PRESIDING OFFICER. How 
many minutes? 

Mr. ROTH. I yield 3 minutes to the 
Senator from Utah. 

Mr. HATCH. Will the distinguished 
Senator from South Carolina yield me 
some time against the bill as well? 

Mr. THURMOND. How much time does 
the Senator want? 

Mr. HATCH. Could the Senator yield 
me another 7 or 8 minutes, to add to his 
3? 

Mr. THURMOND. I yield the Senator 
8 minutes. Mr. President. on the bill. 

The PRESIDING OFFICER. The Sen
ator from Utah is recognized for 11 
minutes. 

Mr. HATCH. Mr. President, I rise to 
support the amendment submitted by 
the distinguished Senator from Delaware 
(Mr. ROTH), and I compliment him for 
the leadership he has provided the Sen
ate in dealing with the problem of child 
pornography. 

I also compliment my colleagues from 
Iowa (Mr. CULVER) and Maryland (Mr. 
MATHIAS), who wrote the bill that we 
are now considering. I think that all of 
us are working together to solve this. 
child abuse and child pornography
problem. 

But I especially want to compliment 
the senior Senator from Delavlare (Mr. 
ROTH) , for having submitted this 
amendment. It is necessary because S. 
1585, in its present form, does not ade
quately deal with the problem of child 
pornography. Let me explain why. 

The proponents of S. 1585 insist that 
the best way to put a prompt and effec
tive end to the mischief is to make the 
production of child pornography a Fed
eral crime. Accordingly, the bill provides, 
under section 2251, that it shall be un
lawful for anyone knowingly to persuade 
or force any minor to engage in what is 
called "sexually explicit conduct" for the 
purpose of promoting any film, book or 
magazine, if this person knows or has 
reason to know that such material will 
be mailed or otherwise transported in 
interstate or foreign commerce. 

Mr. President, the term "sexua!1y ex
plicit conduct" is the key to an under
standing of this legislation, because it 
extends beyond mere obscenity. as the 
Supreme Court has defined obscenity, 
and includes every form of sexual be
havior, whether actual or simulated. 
This bill, in other words, does not forbid 
simply the production of obscene ma
terials, but alI materials which portray 

the kinds of sexually explicit conduct 
that are proscribed under section 2251. 

With regard to the sale and distribu
tion of these materials, however, S. 1585 
attacks the problem simply by increasing 
the penalties for the dIStribution of ob
scene materials where children are de
picted. Thus the blll contains a double 
standard. It outlaws the production of 
materials which display sexually explicit 
conduct, but merely forbids the distribu
tion of materials which are obscene. 

This double standard is, in my judg
ment. a fatal weakness of the bill that 
will undermine our effort to eradicate 
child pornography. I agree with Senator 
ROTH that the scope of S. 1585 is too 
narrow and that its provision for an 
increase in penalties for the distribution 
of obscene materials, simply does not go 
far enough. It is my view that the prob
lem of child pornography wiIi not be 
effectively handled unless the same 
standard is applied to both the producers 
and the distributors of these materials. 

It is also my view that the supporters 
of S. 1585 agree, in principle, that the 
standard should be the same for produc
ers and distributors. They hesitate to 
apply the same standards, however, be
cause they believe that this would create 
a constitutional problem. Relying on 
what is, in my view, an erroneous con
stitutional argument offered by Patricia 
Wald, Assistant Attorney General, they 
address themselves to the Roth-Hatch 
amendment in this manner-and I quote 
from the committee report: 

Attempts to prohibit the sale and distribu
tion of such material necessarlly involves an 
evaluation Of the content of the materials 
in question. Consequently, the Supreme 
Court In Mlller v. U.S. has held that in de
termining whether material is obscene and 
loses Its first amendment protection. the 
material must be jUdged In Its entirety. 
Therefore, the Committee Is of the view that 
an attempt to make megal the sale and dis
tribution of material regardless of whether 
such material taken as a whole Is obscene, 
would run counter to present Federal con
stitutional law as enunciated by the Supreme 
Court In Miller. 

Mr. President, my study of the case law 
that has been developed by the Supreme 
Court in obscenity cases leads me to the 
very opposite conclusion. 

In the first place. the opinion of Miss 
Wald on the constitutionality of the 
Roth-Hatch amendment is wholly specu
lative. There are no Supreme Court de
cisions dealing with the unique situation 
we are confronting in this legislation. 
The Supreme Court has never ruled on 
a case dealing with the production and 
distribution of child pornography. 

Second, Miss Wald's reliance on the 
Miller case. which held that the material 
must be judged in its entirely, completely 
ignores the fact that the material in 
question involved adults and obscene 
materials. But we are not deallng with 
adults, and it is highly questionable, in 
my mind, that the Supreme Court is go
ing to insist that we must apply the same 
standards to children that we apply to 
adults. 

I say this on the basis of Ginsberg 
against New York, decided in 1968. In 
this case. and in other instances, the 
Supreme Court has maintained that the 
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,I standards for obscenity are not uniform 
in all respects, as applied to all indi
viduals or places, especially where chil
dren are involved. As the Court declared 

'.' ! in the Ginsberg case, narrowly drawn 
proscriptions of distribution or exhibi
tion of materials to children which would 

II not be obscene for adults are permissible 
under the first amendment. 

·1 '.: I am aware, of course, that the Gins
. '1 berg case and others dealing with the 

;,1 ;i 	 sale of pornographic material to children 
a::e not directly applicable to the situa

i'i!ll:I'!'!, tion we confront here, any more than the
II ,H! Miller case is directly applicable, because 
',1 1,1 the pornographic material we are trying
'il I'! to eliminate in this legislation is being 

sold to adults rather than children.;k: But I submit that children are in
1 volved at the distribution stage in this:11 situation, even though the materials are!i " being sold to adults. I would aiso point 

Qut to my colleagues that the SupremeIt1 Court has consistently and strenuouslYI; 
I! 

emphasized the point that cases involv
ing children present special questions in 
that the governmental interest in pro
tecting children overbalances the Interest 
of the adult to receive and possess por

lII i 
nographic material and the interest ofIf a distributor to satisfy the willing adult's:i, inclination to receive it. 

As the Court said in Ginsberg, theIf" New York law prohibiting the sale of ma-, 'il terial to children which would be per
:': i' missibly sold to adults but not children,'~' i' • 1

.•I' II , . 	 and I quote from the decision-"s!mply 
adjusts to social realities." And that is

'1 1 : ~ all this amendment seeks to accompllsh
1;1 1, i,i;: to adjust this legislation to social reali 'j h ties. On this very point, the Court stated
LII'/,H in the Ginsberg case-and I again read 

frorr.. the Court's opinion: 1/1,:'111 '1.:1 ! 
That the state has power to make that

ill:! i~li:i adjustment seems clear, for we have recog
,1" h:; nized that even where there Is an invasionII;!' I,';,': of protected freedoms, the power of the state• 1.'; if:' ' 

to control the conduct of children reaches 
.I.!, '!', i'1~ ij.': ij beyond the scope of Its authority over adults,II" I iii' !'

~IIJj:l :1 So I put this question to the propo
nents of S. 1585 who are opposed to this 

li,t!1!l:f 1
';" amendment: If the Supreme Court has 

.,~ 1; ,~. j.; already clearly and unequivocally stated 
i'P,,; that government has the authority to 
:, ;].'j~: apply stricter obscenity standards re
~I";;: !; garding the sale of pornographic mate

4ft " IIII,>~.; rials to children, why would you suppose 
that the Court would hesitate to apply .:' 'I: f ~.: stricter obscenity standards regardingli:\ . the sale of pornographic materials which 

}:!'l show children engaged in sexually ex
plicit conduct? II When children aro inVOlved, whether 
it be children purchasing obscene mate~ i: 'i rial or children pictured in the material . : itself, the case law that has been develj. 	 ! 
oped supports the proposition that the 
aduli: standards for obscenity need not 
be followed. The Miller case, which deals 
with adults and states that the material 
must be judged in its entirety, did not 
overturn the Ginsberg case. And the 
Ginsberg case fiatly holds that a differ
ent standard, a tougher standard, can 
be used where there is an overarching 
interest in the nrotection of our children. 

In the third place, Mr. President. I 
,I, would also like to point out that the 
t, opponents of this amendment, who cling 

tenaciously to the Miller case, erroneous,:1 ly assume 	 that the Supreme Court's 
'.) 

" 

\! ·L 

'" 	 " , 

" 

standards for obscenity are fixed in con it is, in my judgment, wholly unrealistic 
crete, and therefore, cannot accommo to look at the commercial exploitation of 
date the modification we are attempting children without realizing that the man
to make with regard to children. The ufacture and production of these mate
truth of the matter is, and I quote from rials cannot be divorced from the sale 
"The Constitution of the U.S. of Amer thereof. In substance, the causal rela
ica: Analysis and Interpretation," pub tionship is no different here than it is in 
lished by our own Library of Congress- child labor legislation. ' 

The Court's approach has changed and It Insofar as children are involved, there 
has formulated new standards, giving gov is, in reality, no meaningful distinction 
ernment, federal, state and local, greater between production and distribution, be
power than it previously possessed to outlaw cause only at the distribution stage,
the sale and 	 dissemination of materials where the material is finally brought out
found to be pornographic. , into the light of day, can the Govern

A good example of the Court's chang ment effectively protect this Nation's 
ing attitude is the very case which the children. 
opponents of the amendment rely on For these reasons, Mr, President, I 
the case of Miller against California. In urge my colleagues to support this 
the Miller case, the Court speCifically re amendment, and to apply the sexually 
jected the old standard of obscenity that explicit conduct standards to both the 
the material in question must be "ut producers and distributors of child por
terly without redeeming social value" be nography. If the Supreme Court rules it 
fore it may be. prohibited. In short, the to be unconstitutional, as the amend
Court's standards for obscenity have ment's opponents predict, S. 1585 will 
been and will continue to be in a state of still remain on the books, 
flux. They should not and do not pre The ACTING 'PRESIDENT pro tem
clude Congress from giving assistance to pore, The time of the Senator has ex
the Judiciary in dealing with the prob pired. 
lem of child pornography. Who yields time? 

To be sure, the Court, in the Miller Mr. THURMOND. Mr. President, will 
case, has assured us Government does not' the Senator yield to me, or perhaps I 
unnecessarily endanger first amendment Ehould yield on the bill. 
freedoms when it attempts to redefine Mr. ROTH, Will the Senator yield it 
the standards for obscenity. Why? Be on the bill? 
cause, said the· Court in Miller, first Mr. THURMOND. Mr. President, I 
amendment values "are adequately pro yield myself such time as may be re
tected by the ultimate power of appellate quired on the bilL 
courts to conduct an independent review The ACTING PRESIDENT pro tem
of constitutional claims when necessary.'.' pore. The Senator from South Carolina 

is recognized. In the final analysis, Mr. President, the 
Mr. THURMOND. Mr. President, Ionly question is whether the Senate 

rise in support of the amendment ofmight rationally conclude that only by 
fered by the Senator from Delaware to proscribing the distribution of "sexually 
strengthen 	 the protection of childrenexplicit materials" can the abuse of our 
against sexual exploitation by the dischildren be effectively curbed-abuse and 
tributors and sellers of child ,porexploitation, 	 I remind my colleagues, 
nography. The amendment would treatwhich occurs 	prior to distribution but 
such distributors and sellers as prinwhich is nevertheless an incentive for, 
cipals in the 	child abuse that occursand an integral part of. the distribution 
when the material is produced, distribprocess. In terms of practical, common
uted, and sold.sense, in terms of the realities of the sit 

The amendment adds a provision to uation and the nature of the pornography 
S. 1585 that 	eliminates the bill's dualbusiness. we cannot reach any other con
standard of prosecution of producers of clusion. If we truly want to rid this coun
child pornography and the distributors'try of child pornography, then we must 
of child pornography. By making thisgo after the distributors of this filth with 
change in S. 1585, the legislation would tough standards, not the watered-down 
recognize the principal role that disobscenitv standards that are applied to 
tributors and sellers have in the distri adults. We need only take a walk through 
bution of child pornography. the streets of Washington, or any city in 

this country. to see that adult obscenity Mr. President, I believe this amend
standards are not going to rescue our ment is meritorious, since it will permit 

the prosecution of not only the makerschildren from the adults who are ex
ploiting our children in ways that will of child pornography. but also the dis
affect their hearts and minds for the rest tributors and sellers of such material. 
of their lives. Although existing law may reach this 

.kind of conduct, Senator Roth's amendI think we would make a serious error. ment would clarify the existing criminaland one we do not have to make, as I statutes and 	give prosecutors an addedread the constitutional law that has been tool in achieving the successful prosecudeveloped by 	the Court, if we separated tion of this kind of activity. the production and the distribution proc The amendment is also subject to secess in this issue. To do so would take us tion 6 of S. 1585, which allows' for theback to the old law of the Court which severance of 	any provision which mayonce held that manufacturing is not part be later ruled invalid by the courts asof interstate 	commerce, because it was unconstitutional or otherwise defective. 
an activity prior to the flow of commerce. , Thus, the Roth amendment, if proved t.o 
That view has long been rejected by the be invalid, could be severed from S. 1585 
Court because it is simply an unrealistic and not jeol"ardize its other provisions.
view of what actually takes place in the Mr. President, there are good aspects 
field of commerce. For the same reason, to both the Roth amendment and S. 
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1585. Both are directed at stamping out 
the rapid growth of child pornography 
and child prostitution in this country. I 
support that objective and want to see 
the most effective bill possible approved 
by the Senate. If there are other im
provements that can be made to the bill, 
I will support them. Legislation to stop 
child pornography and child prostitution 
is urgently needed.' 

I support the Roth amendment and 
feel that it will make S. 1585 a better 
bill. 

The ACTING PRESIDENT pro tem
pore. Who yields time? 

Mr. CULVER. Mr. President, the Sen
ator from Maryland wanted to make 
some comments. 

Mr. MATHIAS. If the Senator from 
Iowa will yield me 5 minutes, at least to 
get started, I should like to comment 
briefiy on the amendment. 

Mr. CULVER. I am very happy to yield 
5 minutes to the Senator from Maryland. 

The ACTING PRESIDENT pro tem
pore. The Senator from Maryl&nd is rec
ognized for 5 minutes. 

Mr. MATHIAS. Mr. President, first, I 
want to say that the Senator from Dela
ware and the Senator from Utah were 
among the first to raise their voices on 
this distasteful subject of child pornog
raphy. There is obviously no difference 
in goal or difference in purpose in our 
being here today. We are merely trying 
to find out the better way to, approach 
this problem. 

The subject of the Roth-Hatch amend
ment is only one corner of a larger bill. 
The larger bill goes toward the creation 
of a new crime on the Federal statute 
books, the crime of procuring children for 
the purpose of exploiting them in pro
ductions, whether it is in movies or 
magazines or individual' exhibitions. It 
is an important new element of law. 

Secondly, it would amend the Mann 
Act to proscribe the interstate transpor
tation of persons under 18 years of age 
f?r the purpose of engaging in prostitu
tlon.. . ,.

The questlon of .sale a~d dIStributIOn 
which, m the origmal, qlll, S ..1585, we 
have dealt with by a~ mcrease In penal
~es, would be dealt With under the Roth

atch amendment by the introduction of 
some new language. It is on~y one phase 
?f .a comprehensive bilL So, If we ~o?k at 
~t m context, I think we see tI:at I.t IS an
Important phase, but one whIch IS cov
ered by existing law. 

The Justice Department could not be 
more clear in saying that, while the in
terest that has been shown in Congress 

_ha~ been constructive and positive, and 
,whIle the pressure that this very debate 
is putting on this wretched industry has 
been constructive and Positive what it 
does not want is to have the settled law 
unsettled With th t to I 

. . . e wo new 0 s we are 
provld:ng-n:::aking a new crime out of 
procu,rmg children for this purpose, in
creasmg the penalties under the existing
laws and broadening the Mann Act-they
then feel that they can go forward and 
ge~ the prosecutions which will stamp out 
thIS traffic. 

uJ;ut if we unsettle the settled law, as' 

afra·~m~n?ment Would do, what I am 


lOIS that we are gOing: to have 

a vacation. We are going to have a hiatus 
in which the.traffickers will have a period 
of time, pending appeals all through the 
court system, in which they will not be 
hindered by the new law. 

The Senator from Delaware said, in 
his remarks, that there is no doubt that 
court tests will follow. I think that is a 
fair statement. I think we all would 
agree with that. Even if we were to as
sume, for the sake of argument, that 
it will all come out right in the end, we 
are headed, if we adopt this amendment, 
for an unsettled period at a time when 
we ought to be operating on the settled 
law of the land and getting the convic
tions and discouraging people from con
ducting this outrageous kind of traffic. 

Part of the reliance for this amend
ment is on a rather novel proposition of 
law. It is argued yoU can regulate ac
tivity of this kind under the child labor" 
statutes. I think that is an interesting 
thought, but it is not one that I believe 
the courts are going to find very persua
sive. There are specific cases which deal 
with this kind of theory, one of them 
being the Oklahoma Press Publishing
Co. case. 

In the Oklahoma case, it was held 
that newspapers, radio stations, televi
sion broadcasters, and book and maga
zine publishers are, of course, all busi
ness institutions. They are organized like 
any other business to make a profit. 
Therefore, they are subject to regulation 
which affects their normal profitmaking 
activities; and they can claim no special 
privilege from that kind of regulation. 
But the court has always been clear that 
such regulation of an economic nature 
cannot, in the long run, result in a re
straint upon expression. So I think that 
the Oklahoma case pretty clearly puts 
to rest the concept that we can have any 
firm reliance on child labor laws as a 
source of strength for the proposition 
that we should unsettle the settled law of 
the land with respect to sale and dis
tribution of the material in quc::;tion here. 

I believe, as the bill does. that we are 
better off to follow the advice of the pros~ 
ecutors of this country. These people, 
who are going to bear the heat and bat
tIe of the day in the courtrooms, urge 
us to increase the penalty on the settled 
law of the land which prohibits sale and 
distribution, and we will get the com'ic
tions which will stamp out this traffic. 
. Some reference ~as been made tc! the 
Ginsberg case. I Will quote very briefly, 
Mr. President. ~ro:? a ,book called "The 
Law o.f Obscemty which comments O? 
the ?msberg case where, on page 89, It 
says. 

It Is I~portant to understand that al
though Gtnsberg allows the obscenity test to 
be so adjusted where the audIence Is not the 
general public. It stili requires a finding of 
obscenity The statute at Issue In Ginsberg 
still required an appeal to prurient Interest. 
stili required patent offensiveness, and still 
required a lack of redeeming social Impor
tance. The Ginsberg test Is stUl a test for 
obscenity, albeit modified, and If material 
does not meet each of the three tests, It may 
not be prohibited, even for minors. 

This is serious business. I think this is 
what we are tampering with if we adopt
this amendment. 

We are taking chances that the action 
we take here will be struck down when 
the prosecutors have said, "Don't take 
those chances, we don't need it. Give us 
the tools and we'll do the' job". 

We have provided in 1585 the specific 
toois that the U.S. attorneys across the 
country want. 

These sentiments were echoed again 
and again and again and again in wit
nesses before the committee. I believe WI' 
have got to listen to those VOices, not out 
of any desire to frustrate the obviously 
good intentions of the authors of this 
amendment, but simply out of concern 
that what we do, we do well and we do 
effectively. 

Paul Bender, who was the General 
Counsel of the President's Commission 
on Obscenity and Pornography. says that 
it is his considered opinion that the 
amendment, although he was speaking 
then of the bill which was the father of 
the amendment, wa.s unconstitutional: 

Perhaps the definition of obscenity can be 
altered to some extent when a child Is the 
actor. But the Supreme Court has never 
Indicated that It would depart from the 
three-part approach It reaffirmed In 1973 In 
the Miller case. 

So I would hope the Senate would not 
go off on a tangent by adopting this 
amendment which I do not think Is 
necessary to do the job. Such an ap
proach risks the great advan:es and 
great achievements that are possible 
with this bill. Moreover. even if the 
amendment were found 4 or 5 years from 
now to be constitutional, its adoption
would certainly slow down and compli
cate a job that I think the American 
people want to have done now. 

Mr. PRESIDENT, I am hopeful that 
the Senate will reject this amendment. 

Mr. HATCH. Will the Senator yield
for a question? 

The PRESIDING OFFICER. The time 
of the Senator has once more expired. 

Who yields time? 
Mr. ROTH. One minute. 
The PRESIDING OFFICER. The 

Senator from Utah is recognized for 1 
minute. 

Mr. HATCH. It would appear to me 
that what the Senator is saying is this: 
that because this amendment might be 
declared unconstitutional-which I 
would dispute-that we should apply the 
sexually explicit conduct test only with 
regard to production, but apply the ob
scenity test, whi:h is more difficult to 
prosecute, with regard to distribution 
of these child materials. 

I question the rationale for this fear 
of a constitutional confrontation be
cause it seems to me a prosecutor could 
at any time add both the obscenity in
dictment and the sexually expIlcit con
duct indictment; and if the ~xuallY ex
pliCit indictment was faulty, he would 
still have the option of seeking a con
viction based on obscenity. 

Last, but not least, there is a sever
ability clause in this bill which says that 
if this amendment is not proper or is 
unconstitutional it will not affect the 
rest of the bill. 

So I really think that the legislative 
branch should apply the "sexually ex
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plicit conduct" standard to distributors, 
as well as producers. 

I commend my two distinguished col
leagues on the intent and significance of 
this bill in its present form, but this 

"amendment will make it a truly great 
bill that will enable Federal prosecutors 
to put an end to child pornography. 

Mr. MATHIAS. If someone will yield 
me the time, I will answer. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. CULVER. I am glad to yield 2 ad
ditional minutes. 

The PRESIDING OFFICER. The 
Sena.tor is recognized. 

Mr. MATHIAS. I will try to answer in 
1 minute. Of course, under S. 1585 it is 
perfectly possible to bring the three 
counts the Senator refers to:. procur
ing a juvenile, violating the Mann Act, 
and for sale and distribution. Thus; 
all the things he wishes to be done can 
be done within the four corners of the 
existing bill. 

But if a U.S. attorney were given the 
option of bringing a sale and distribution 
charge under section 1461 or' 1462 or 
1465, when he could proceed under aJnew 
section 2252, he would frequently opt for 
the new provision which would not re
quire him to meet the three-part Miller 
test. Thus if section 2252 were later de
clared unconstitutional all the defend
arits convicted under this provision 
would be freed. That is the risk we run 
by adopting this amendment. 

Mr. HATCH. I can only say that the 
test of obscenity is far more difficult to 
prove than the test of "sexually explicit 
conduct." 

The PRESIDING OFFICER. The time 
has expired. 

Mr. CULVER addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Iowa. 
Mr. CULVER. I yield myself such time 

as I may require. 
The PRESIDING OFFICER. The Sen

ator is recognized. 
Mr. CULVER. Mr. President, some of 

the constitutional problems that are 
posed by the Roth amendment, I think, 
are perhaps best illustrated in the cur
rent Washingtonian magazine, October 
1977. 

The distinguished Senator from Ari
zona made reference to photographs by 
the well-known photographer, Mr. Ed
ward Weston, and on page 93 of the 
Washingtonian magazine are six photo- . 
graphs of nude boys in poses which raise 
problems If one applies the approach of 
the Roth amendment to this particular
series of photographs. 

Now, the Roth amendment would have 
the effect of making It a crime to dis
tribute materials that, taken as a whole, 
are not obscene. But If those materials 
were' to contain one isolated picture
one isolated picture, not the materials 
as a whole-that fell within a definition 
of sexuaily explicit conduct, then under 
the Roth amendment you could ban the 
publication and subject to criminal pen
alties those who sold and distributed 
that publication. 

Mr. HATCH. Mr. President, wiII the' 
Senator yield on that point? 

Mr. CULVER. If I may finish this 
point, I will be delighted to yield. 

This advertisement in this month's 
Washingtonian has a portfolio of photo
graphs by Edward Weston, to whom the 
Senator from Arizona (Mr. GOLDWATER) 
referred earlier as a great American 
artist. I think he is so recognized. It could 
be found to depict a "lewd display" of 
the genitals or pubic area. 

It is possible that, like beauty in the 
eyes of some beholders, these photo
graphs, in and of themselves, independ
ent of the whole of this particular publi
cation or magaZine, could be found to 
so qualify. 

In that event, what we are concerned 
about is that it would make the seller of 
the Washingtonian, including any 
neighborhood drug store owner or news 
dealer, guilty of a crime for which he 
could get up to 10 years. This is because 
the Roth-Hatch amendment applies to 
any isolated picture in a larger work or 
publication, and S. 1585, as the Senator 
from Maryland has said, requires that 
we look to the material as a whole. 

I yield to the Senator. 
Mr. HATCH. I hope the Senator does 

not mean what he has just been saying, 
because the Roth-Hatch amendment 
uses the same standards as S. 1585. In 
other words, it uses the standard of the 
Senator's bill, and that standard is not 
obscenity but "sexually explicit con
duct." 

Mr. CULVER. It is important to 
clarify this. It is true that it uses the 
same standards, but the test to be ap
plied is the Miller standard, as to 
whether or not it is obscene; and to 
make that determination, one has to 
consider the work as a whole. The Sena
tor's proposal does not adhere to the 
Miller standard. Therefore, he would ap
ply the same standards in our bill to an 
isolated incinent. 

Mr. HATCH. The producer of that 
particular magazine, if the Senator's 
argument is extended, would be just as 
liable, under S. 1585 as it now stands, 
as the distributor would be under our 
amendment. S. 1585 does not use the ob
scenity test for the production of porno
graphic materials, so the Miller test for 
obscenity is inapplicable at the produc
tion stage. The' Senator is arguing 
against the standards set forth in his 
own bill. 

Mr. CULVER. I beg to point out to the 
Senator that the difference is that our 
bill provides, for the first time, for a new 
Federal offense under child abuse for 
using children to produce these photo
graphs in ways that satisfy our stand
ards of sexually explicit conduct. 

Mr. HATCH. Our amendment estab
lishes the same standard for distributors. 

Mr. CULVER. I cannot hear the Sena
tor. I will be glad to yield in regular 
order. I cannot answer and listen and 
respond. in midstream. 

There is it very important difference 
between trying to reach problems of 
conduct. The Senators asks why the 
double standard between conduct on the 
one hand and content on the other. We 
are talking about two different values, 
two different problem areas. 

The Senator is talking, on the one 
hand, about the legal authority to reach 
and prohibit conduct which is felt to be, 
by way of a matter of public pOlicy, 
harmful to children, in terms of their 
experience, in terms of what one person 
does to ariother. Once that act is done 
and it goes into the form of a publica
tion or a film or a picture or a magaZine, 
the courts have said that we are gOing 
to consider that work in its entirety in 
order to determine whether or not it i.s 
obscene, and therefore proscribe speech 
and an encroachment and a restriction 
on free speech. 

The way they detern1ine that is to ap
ply the Miller standard. What is the 
Miller standard? 

The PRESIDING OFFICER. All time 
of the Senator has expired. 

Mr. CULVER. I yield myself addi
tional time on the bill. 

The real question here-and where we 
really seem to get off the mark-is that 
the courts want to get away from the 
kind of situation where you can take a 
paragraph out of "Lady Chatterly's 
Lover" that you find to be obscene or of
fensive and ban the book. Or you can 
take "The Exorcist," because there is a 
situation involving one isolated incident 
of sexually explicit conduct, and ban the 
film. Or, because in "Romeo and Juliet" 
there is a .nude child, you can ban the 
play. 

The court has said that before you 
can do that, you have to apply the three
part test of Miller: One, take it as a 
whole; two, whether or not it appeals to 
the prurient interests and has no real 
social value; and, three, apply the com
munity standards. 

What everyone is saying is that when 
you talk about child pornography and 
what mayor may not be sexually explicit 
conduct and child pornographic films, 
you apply the 'same three-part test to 
those materials. I do not think there is 
any doubt at all that when you talk about 
child pornography and child obscenity, 
the threshold is gOing to be lowered by 
a jury as to what they feel is obscene. 
There is going to be no reluctance on the 
part of those people to apply a very 
tough standard. 

There has been no showing that the 
element of obscenity would be difficult to 
prove under the tests set down by the 
court in the Miller case, because, taken 
as a whole, all these publications clearly 
lack any serious literary or artistic value, 
and they clearly aopeal predominantly 
to the prurient interests as judged by 
the standards of a community-any 
community in the country. 

The fact that the materials depict 
juveniles, in my judgment, in practice, 
clearly will lower the jury threshold and 
make them more ready to find convic
tions, easier than in adult pornography 
cases. 

The Senator from Delaware has said, 
"Whv have we not seen more'prosecu
tions?" I tried to speak to that earlier. 

If prosecutors will prosecute, section 5 
of our bill provides them with the tools 
I believe necessary to obtain convictions 
in these cases. This section of S. 1585 is a 
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clear signal to them to begin such prose
cutions. ' 

I mentioned that since the middle of 
this year, since all this publicity, we have 
had 38 child pornography investigations 
opened at the Federal level. We have seen 
a change in the policy of the postal au
thorities to put this as a priority, and so 
on; and I talked about what a change 
that'represented from the previous ad
ministrative attitude on this question. 

I think it is unwise, Mr. President. to 
go ahead with this Roth-Hatch amend
ment because I think the constitutional 
problems inherent here would endanger 
successful prosecutions. The best wit
nesses we have on that point are the 
prosecutors. 

We were in Chicago. We talked to these 
people. We heard them before our com
mittee. We said, "Wh:1t toolG do you need 
to do the job?" And they said, "We will 
tell yoU the tools we need. We have to 
make the Mann Act apply to boys as well 
as girls so we can get this interstate boy 
prostitution ring. We cannot get them, 
and we have got to get at the childLabuse 
problems because we are rinky-dinking 
around here with contributing to the de
linquency of minors, and we want to un
cork the FBI's and the postal authority's 

'investigative resources to go into this 
problem of how they abuse the children." 

They also said, "Slap those penalties on 
them, obscenity; make it tougher. And 
we want a signal from you in Congress 
and to the Justice Department, we want 
to have the word go out that we are seri
ous about this so we have got the neces
sary support in the bureaucracy to do 
it." I think, Mr. President. this is what 
this does. 

The Senator mentions that he does not 
see any problems, that it has got a sepa
rability clause. Well. frankly. as the Sen
ator knows. on these constitutional issues 
whether you have a separability clause 
or not the court, as a matter of constitu
tional doctrine, applies a separability 
cla,use, and separates those things out. 

But what we are worried about is we 
are going to be going after the Washing
tonian magazine. we are going to have 
a lot of gumshoes running around clo>ing 
down the local news counters; we are 
going to be hauling a lot 01' people in and 
subjecting them to a grand jury and in
dictments based on this law, and they are 
going to then be prosecuted and con
victed under this law, and then it is going 
to go up, and you are going to have a 
whole wave of these cases, and we feel 
confident, not because we are so all-' 
knowing about what the Supreme Court 
is gOing to do, but because we did what 
we thought we. should conscientiously
and responsibly do, and that is go to the 
experts, go to our own Department of 
Justice, and say, "You people studied this 
pro'blem pretty well. Tell us what prob
lems yOU see in that Roth-Hatch ap
proach." 

They said "It is fraught with danger." 
They said they do not need it. They said 
they do not want it. They said, "We can 
do the job with the tools you have given 
u:s. It is counterproductive; it is over
kIll;. and as far as equipping us to do 
the Job we do not need it. 

"Moreover, if we move under that we 
are fearful~sure, they wllI separate it 
out. and this will fall as being unconsti
tutional, but also these convictions will 
fall. these indictments will fall. and you 
will see not progress with these prosecu
tions but they represent a retrogression." 

The first amendment simply does not 
permit you. except in cases such as those 
involving a clear and present danger. a 
test which is not applicable here by any 
stretch of the imagination. to restrict 
speech that is not obscene. We cannot 
restrict speech that is not obscene. The 
Founding Fathers said there should be 
no abridgement of the first amendment. 
We have seen the courts tortuously try 
to carve out some exceptions to that. 

Mr. HATCH. Mr. President. will the 
Senator yield for a question? 

Mr. CULVER. When I finish my state
ment. 

I think the rule. according to the testi
mony we have received from Justice and 
from every other constitutional expert, 
without exception-we had the benefit of 
the legal scholars who were associated 
with the President's Commission on Ob
scenity, and who did nothing but live 
with this sick. sordid business for a long 
time, were the most sophisticated wit
nesses in terms of the constitutional area 
of obscenity-they did not feel this could 
pass constitutional muster. They just did 
not feel it. They thought this whole pro
vision would be struck down by the 
court. It would because they said in a 
criminal statute that reaches protected 
speech and protected expression as well 
as that of obscenity is void on its face 
for overbreadth. 

If this happens, based on this constitu
tional interpretation and precedent, then 
I think these convictions will be voided. 
and I think that defendants convicted 
will be freed. 

So. finally, Mr. President, let me just 
say that contrary to the argument of 
Eenator HATCH and Senator ROTH. for 
whom I have the greatest personal re
spect in terms of the sincere concern 
they have and the interest and leader
ship they have demonstrated in this 
area. there can be no separate standard 
for juvenile obscenity that ignores the 

. Miller standard. 
The Senator mentioned the Ginzberg 

case, and I think it is important to re
spond to the question the Senator posed 
with regard to Ginzberg. I think it is 
true, and it should· be acknowledged, 
that the Ginzbel'g case clearly .r;rovided 
for a slight variation of the definition 
of obscenity when the material is to be 
sold to children. 

But we are talking about a fact situa
tion here where the material is to be 
;:;old to everyone, adults as well as chil
dren; and, 'secondly, we are talking 
about a situation where children are 
the participants in the production, and 
we are talking about the question of 
content as opposed to the sale to chil
dren in another context. 

But even under the G!nzberg case. Mr. 
President, even under that important 
precedent with regard to the general 
area of constitutional law, it is still 
necessary to look at materials as a 

whole, I think that is the key thing here, 
and the key' difference, a rule that the 
Roth-Hatch amendment would ignore, 
and so I would just submit that S. 1585 
would prohibit the sale and distribution 
of almost all child pornography in a way 
that is clearly constitutional and en
forceable. illl,I am happy to yield. 

Mr. HATCH. If I might just add this 
thought before yielding to Senator 
ROTH: I have also talked to a number of 
prosecutors who would like to change 
in this way. 

I have deep regard for my friend from 
Iowa, as he knows. But I think I may 
have a much higher opinion of the Su
preme Court of the United States than 
the Senator does because I just do not 
believe the Court is going to declare that 
this bill, as amended by the Roth-Hatch 
amendment, violates the first amend
ment. If the Senator's bill passes with
out this amendment, some really hor
rendous pornography problems will not 
be solved. . I'

Mr. CULVER. I have often found that 
a high opinion of the Court is usually ,Ii: 
found when they agree with your view, ~ and a low opinion 15 usually found when 
they do not. I think if yOU look at the ~I 
tortuous meandering of the Supreme II 
Court's history. there is plenty fOr both 

I,Iiof us to be both high and low on the 
Supreme Court. 1\ 

t'lThe PRESIDING OFFICER. Who 
yields time? " 

Mr. ROTH, Mr. President, I am about r 
ready to yield back th~ remainder of my I 
time. I'I would just like to make one comment ,iand point out to the Senate that similar 
legislation was adopted on the House side 
by a vote of 375 to 12. 

In closing, I would point out there is 
a need, and we all agree to that. I would 
point out that in no way does our 
amendment jeopardize what the Senate 
Committee on the Judiciary is trying to 
do because the provisions are severable. 

I think for the same reason it is im
portant to protect OUr children from 
sweatshops, it is also important to pro
tect them from smut shops. 

Mr. President, I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there 
a sufficient second? There is a sufficient 
second. 

The yeas anti nays were ordered. 
Mr. HELMS. Mr. President, t am 

pleased to cosponsor the amendment of 
the distinguished Senator from Dela
ware (Mr. ROTH) and to speak in support 
of it at this time. This amendment is es
sential to achieve the purpose of the pro
posed legislation, namely to protect chil
dren from sexual exploitation. 

S. 1585 proposes to protect children 
from sexual abuse in pornographic ma
terial by making the production of child 
pornography a Federal crime. Therefore, 
the bill provides criminal liability for 
anyone who knowingly persuades, en
courages, 01' forces any child to engage in 
"sexually explicit conduct" for the pur
pose of promoting any film, book. maga
zine. or other pornographic material. 

The phra~e "sexually explicit conduct" 

; ~:, 



--
includes every form of sexual behavior, 
whether actual or simulated, and 
whether it "appeals predominantly to 
the prurient interest of a sexually de
viant class of persons." Mtller v. Cali
fomia, 413 U.S. 15 (1973). Therefore this 
phrase includes activities not covered by 
the definition of obscenity applied by the 
Supreme Court. 

Accordingly, some argue that although 
Federal law can constitutionally reach 
the horrendous conduct which is the 

. subject matter of these materials, and 
therefore that Congress may attach 
criminal liability to its producers, the 
"sexually explicit conduct" standard 
may not be used to reach th;;1 distributors 
and sellers of such material. They insist 
that Federal criminal liability may ex
tend to distributors and sellers only 
when their materials are obscene under 
present constitutional standards. 

Therefore, under S. 1585, a double 
standard is created by which a producer 
may be criminally liable for inducing the 
"sexually explicit conduct" which is the 
subject matter of a film while the dis
tributors and sellers of that film are not 
so liable. 

Mr. President. the purpose of tl}is bill 
is to protect children from sexual' abuse 
and to punish those who seek to exploit 
children in this manner. It deals not 
only with the abuse of children in por
nography, but also their abuse through 
prostitution, their interstate transporta
tion for immoral purposes. and their in
duced sexual conduct. .. 

Opponents of Mr. ROTH'S amendment 
maintain that its standard of "seXUally
explicit conduct" must be judged by the 
more narrow "obscenity" standard of 
constitutional law regarding pornog
raphy. Thus, they argue that by its verY 
definition, the Roth amendment must 
be rejected as needlessly overbroad and 
hence. as unconsitutional. In my judg
ment'they are wrong. Their error. I be-
Iieve. is to apply the Supreme Court's 
obscenity standard to this issue at all. 
This bill deals with obscenity only sec
ondarily. its primary purpose is to pro
tect children from explOitation. 

By definition. the Roth amendment 
does not seek to prohibit pornographic 
material. Rather, its purpose is to pro
tect these injured children's right of pri
vacy. In the first instance, these children 
are abused by the makers of sexually ex
plicit material when they are required 
to submit to such conduct. They are 
again exploited by those who broadcast 
that material. Is not that initial abuse, 
that initial injury. Mr. PreSident. com
pounded by those who distribute and sell 
such material? 

Just as it cannot be said that these 
children consented to engaging in the 
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conduct prohibited by this legislation. it· in his acting out violently against others. 

broadcast this painful event in a child's 
life. Such publicity may haunt him for 
years and make recovery from the emo
tional damage of the conduct itself 
impossible. . 

Mr.· President, I strongly support thc 
amendment of the Senator from Dela
ware and urge my colleagues to act fav
orably UDon it. 

Mr. SCHWEIKER. Mr. President, I ap
preciate the opportunity to speak today 
in support of the amendment which my 
distinguished colleague from Delaware 
(Senator ROTH) has submitted to S. 1585. 
the protection of Children Against Sex
ual ExplOitation Act of 1977. In May I 
cosponsored legislation introduced by 
Senator ROTH to eliminate child pornog
raphy. The Judiciary Committee acted 
quickly to hold hearings on the number 
of bills in this area, and members of this 
committee are to be commended for their. 
action. However, I do feel adoption of the 
Roth amendment will improve the pro
visions of S. 1585 by increasing the like
lihood of penalties for those who know
ingly transport through interstate com
merce or sell any photograph or film 
depicting a child engaging in a prohibit
ed sex act. 

The subject of child pornography is 
not pleasant or easy to discusS. Many 
would like to pretend that such abuse 
never takes place. Others think that leg
islative bodies like the Senate and local 
and State elected officials should not con
cern themselves with what they sarcas
tic ally refer to as "kiddie porn." However. 
I believe that this issue is critically im
POltant. and deserves the attention of 
this Congress. My constituents in Penn
sylvania shared my sense of outrage and 
frustration upon reading and viewing the 
news media exposes on the use of chil
dren in pornographic films and pictures. 
These exposes have described .the child 
pornography racket as a multimillion
dollar business, 

S. 1585. introduced by Senators CUL
VER and MATHIAS, along with Senator 
ROTH'S amendment, both of which I am 
cosponsoring. would gO far in reducing 
the abuse of children in pornography. 
Child abuse, in whatever form it takes. 
is a horrible crime. The children who are 
abused today will years from now. still 
be reeling from the impact of the abuse 
they have suffered. Psychiatrists and 
psychologists have repeatedly told us 
that abused children will carrY the scars 
of their abuse with them throughout 
their lives. and that many times it is the 
abused child who grows up to be the 
child abuser. Studies in this area have 
also shown that the abused child many 
times never recovers !l'om his feE'ling of 
alienation from the rest of society. and 
this alienation can surface in the adult 

cannot be ,said that they consented to the 
distribution, sale and appropriation of 
their name. their Dicture. or their like
ness. The distribution and sale of such 
material. constitutes a new and inde
pendent invasion of privacy. It is an ad
ditional injury to these children equal to 
their abuse in the material's production. 
Certainly. the Constitution does not pro
hibit the protection of a child's ri~ht to 
privacy, nor does it mandate a license to 

in drug or alcohol addiction. and in 
various criminal activities. As a Congress 
concerned, not only for the pain abused 
children feel today. but also for the rep
ercussions of this abuse and the future 
cost to SOCiety. we must turn our atten
tion to stopping. for once and for all, the 
sexual exploitation of children in 
pornography. 

Some have argued that a crackdown 
on child pornographers would be a vio

latton of their constitutional rights un
der the first amendment. I am tired of 
hea.ring such weak arguments which 
classify this filth as free speech. The 
American people are fed up with this 
type of reasoning. It is no wonder our 
citizens have lost respect for elected offi
Cials or members of the judiciarY who 
would argue that the pornographer can 
trample the rights of any other indi
vidual. to the point of forcing children 
to commit sexual acts with each other 
0,' an adult. because to stop them would 
limit pornographers' freedom to express 
the:mselves. That is ridiculous. It is not 
enough to count on existing obscenity 
law~; to stop the flow of child pornogra
phy. We must prevent its production and 
its availability. Senator ROTH's amend
ment would provide the last tool 
needed-prosecution for distributors of 
child pornography. 

Mr. President, ch;}dren. some only 3 
years Old. cannot be expected to protect 
themselves from adults who would' use 
them in this manner to make some fast 
money. Although it is difficult to believe, 
many times the adults who exploit these 
children are friends or relatives, even 
parents. It is time for Congress to enact· 
legislation which makes it clear to the 
American people and to the child pornog
raphers, that we are serious about clean
ing up this problem, and protecting the 
right of chlIdren not to be abused. This 
amendment calls for mandatory mini
mum prison sentences, and fines for con
victed individuals. With no chance to i 
somehow working their way out of pun
ishment. perhaps those who use children 
in pornographic films will be forced to 
think twice before they inflict the psy
chological scars that will stay with sexu
ally exploited children for life. 

I want to thank Senator ROTH for giv
ing me this chance to spealt in favor of 
and cosponsor his amendment and com
mend him and Senators CULVER and MA
THIAS and the other members of the Judi
ciary Committee for their leadership in 
thiS area. 

Mr. KENNEDY. Mr. President, first. I 
wish to commend my distinguished col
leagues, the Senator from Iowa (Mr. 
CuLVER) ~nd the Senator from MarYland 
(Mr. MATHIAS) for the excellent work 

they have done in providing what I be
lieve to be a desperately needed solution 
to the growing problem of child por
nography. 

As cosponsor of this bill (S. 1585). I 
share their concern for the grave situa
tion which presently exists in this coun
try that encourages. either directly or 
indirectly, the sexual exploitation and 
abuse of some of our nation's children. 
"In order to meet this problem head on 

and in order to give the Department of 
Justice the adeouate tools and support it 
needs. it is vitally imlJortant that the bill 
passed by the Senate be on solid con
stitutional footing. The Department of 
Justice has stated that they have serious 
reservations about the constitutional 
adequacy of the amendment proposed 
by the Senator from Delaware. Addi
tional1v there is a question as to whether 
the Roth amendment is even necessary 
since prosecutions are being brought un
der the existing obscenity laws. 

.,. 
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For these reasons, I urge my fellow col

leagues to pass the bill without an 
amendment which in the future may 
haunt prosecutions while the constitu-' 
tionality of the amendment is being de
cided. 

Mr. ROTH. Mr. President, I am ready 
to yield back the remainder of my time. 

The PRESIDING OFFICER. All time 
has expired on the amendment. 

Mr. CULVER. Let me just say with 
reference to what the House of Repre
sentatives did. Under our Senate rules I 
never knew that was necessarily sup
posed to be relevant, but I see it referred 
to not infrequently. I point out that on 
September 29 the House Judiciary Com
mittee unanimously reported out a bill, 
H.R. 8059, without a Roth-Hatch section 
attached to it, and the vote that the 
Senator from Delaware refers to with 
regard to the House action of 375 to 12· 
was a rider to the chlld abuse bill, H.R. 
6693. I think we should note that the 
rider was never voted on in committee 
but was inserted by the manager of the 
bill in a motion to suspend the rulet 

It was impossible for House Members 
to vote to delete it or to amend it, and 
their only choice was to vote against the 
motion to suspend the rules or a vote that 
would have been seen as opposition to 
doing anything about child pornography, 
as well as a vote in opposition to a much
needed child abuse authorization bill to 
which this was attached. 

I think the considered judgment then 
of the House of Representatives could 
not be found in that vote but in the deci
sion of the Judiciary Committee, that 
considered decision not to include a 
Roth-Hatch section, and I think that this 
was the view of the Senate Judiciary
Committee when it voted 9 to 4 to oppose 
the Roth-Hatch amendment. 

I urge my Senate colleagues to offer a 
similar expression with regard to the 
amendment at this time, and I yield back 
the remainder of my time. 

Mr. THURMOND. Mr. President, I 
yield back the remainder of my time. 

Mr. CULVER. Mr. President, I move to 
table the amendment. 

Mr. HELMS. I ask for the yeas and 
nays, Mr. President. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays are ordered. 
The PRESIDING OFFICER. The ques

tion is on agreeing to the motion to lay 
on the table the amendment of the Sen
ator from Delaware. 

On this question, the yeas and nays 
have been ordered, and the clerk will call 
the rolL 

The assistant legislative clerk called 
the roll. 
. Mr. CRANSTON. I announce that the 

Senator from Mississippi (Mr. EASTLAND), 
the Senator from Kentucky (Mr. FORD), 
the Senator from Colorado (Mr. HAS
KELL>, the Senator from Kentucky (Mr. 
HUDDLESTON), the Senator from Minne
sota (Mr. HUMPHREY), the Senator from 

. Vermont (Mr. LEAHY), the Senator from 
Montana (Mr. METCALF). the Senator 
from Arkansas (Mr. MCCLELLAN); the 
Senator from New York (Mr. MOYNI

HAN). and the Senator from New Jersey
(Mr. WILLIAMS) are necessarilY absent. 

I further announce that the Senator 
from Hawaii (Mr. INOUYE) is absent on 
official business. 

Mr. STEVENS. I announce that the 
Senator from Tennessee (Mr. BAKER), 
the Senator from Pennsylvania (Mr. 
·HEINZ). and the Senator from' New York 
(Mr. JAVITS) are necessarily absent. 

I further announce that, if present and 
voting, the Senator from Pennsylvania 
(Mr. HEINZ) would vote "nay". 

The result was announced-yeas 21. 
nays 65, as follows: 

[Rollcall Vote No. 551 Leg., 
YEAS-:n 

Abourezk Cranston McGovern 

Bayh Culver Metzenbaum 

Biden DeConcinl Nelson 

Brooke Gravel Packwood 

Case Hathaway Pearson 

ChafeI.' Kennedy Stafford 

Clark Mathias Wallop 


NAYS-65 
Allen Griffln Percy 

Anderson Hansen Proxmire 

Bartlett Hart Randolph 

Bellmon Hatch ..·Rlb!coff 

Bents·en Hatfie:d . Riegle 
Bumpers Hayakawll Roth 
Burdick Helms Sarbanes 
Byrd, Hollings Sas,er 

Harry F .. Jr. Jackson Schmitt 

Byrd, RObert C. JOhnston Schweiker 

Cannon Laxalt Scott 

Chiles Long Sparkman 

Church Lugar Stennis 

Curtis Magn uson Stevens 

Danforth Matsunaga Stevenson 

Dol" McClure Stone 

Domenicl McIntyre Ta:madge 

Durkin Melcher Thurmond 

Eagleton Morgan Tower 

Gam Muskie Welc&er 

Glenn Nunn Yount:: 

Goldwater Pell Zorlnsky 


NOT VOTING-14 

Bak·er Huddleston McClellan 

Eastland Humphrey Metcalf 

Ford Inouye Moynihan 

Haskell Javits WillIams 

Heinz Leahy 


So the motion to lay on the table Mr. 
ROTH'S amendment was rejected. 

Mr. THURMOND. Mr. President. I 
move to reconsider the vote by which the 
motion to lay on the table was rejected. 

Mr. BROOKE. Mr. President, I move 
to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The ques
tion now recurs on the amendment of the 
Senator from Delaware .. The yeas and 
nays have been previously ordered. and 
the clerk will call the roll. 

The second assistant legislative clerk 
called the roll. 

Mr. CRANSTON. I announce that the 
Senator from Mississippi (Mr. EASTLAND),
the Senator from Kentucky (Mr. FORD), 
the Senator from Colorado (Mr. 
HASKELL>, the Senator from Kentucky 

- (Mr. HUDDLESTON), the Senator from 
Minnesota (Mr. HUMPHREY), the Sena
tor from Vermont (Mr. LEAHY). the 
Senator from Arkansas (Mr. MCCLEL
LAN), the Senator from Montana (Mr. 
METCALF), the Senator from New York 
(Mr. MOYNIHAN). and the' Senator from 
New Jersey (Mr. WILLIAMS) are neces
sarily absent. 

I further announce that the Senator 

from Hawaii (Mr. INOUYE) is absent on 

Official business. 


Mr. STEVENS. I announce that the 

Senator from Tennesseee (Mr. BAKER).

the Se.:1o.tor from Pennsylvania (Mr. 

HEINZ), and the Senator from New York 

(Mr. JAVITS) are necessarily absent. 


I further announce that, if present 

and voting, the Senator from Pennsyl

vania (Mr. HEINZ) would vote "yea." 


The result was announced-yeas 73, 

nays 13, as follows: 


[Rollca.ll Vote No. 552 Leg., 
YEAS-73 

Allen Gravel Percy

Anderson Grlffln Proxmlre 

Bartlett Hansen Randolph

Bellman Hart Rlblcoff 

Bentsen Hatch Riegle

Blden ·Hatfield Roth 

Bumpers Hayakawa Sarbanes 

Burdick He:ms Sasser 

Byrd, Hoatngs Schmitt 


Harry F., Jr. Jackson Schwelker 
Byrd, Robert C. Johnston Scott 
Cannon Laxalt Sparkman
Chafee Long Stafford 
Chlles Lugar Stennis 
Church Magnuson Stevens· 
Curtis Matsunaga Stevenson 
Danforth McClure Stone 
DeConclnl McIntyre Talmadge 
Dole Melcher Thurmond 
Domenici Morgan Tower 
Durkin Muskle Wallop I 
Eagleton Nunn Weicker 

Gam Packwood Young 
 IGlenn Pearson Zorinsky 

Goldwater Pell 
 I 

NAYS-13 

Abourezk Cranston McGovern 

Bayh culver Metzenbaum I 
Brooke Hathaway Nelson 
Cas·e Kennedy 
Clark Mathias 

NOT VOTING-14 
Baker Huddleston McCiellan 
Eastland Humphrey Metcalf I 
Ford Inouye Moynihan 
Haskell Javlts Williams 
Heinz Leahy 

So Mr. ROTH'S amendment <No. 1398) 
was agreed to. 

Mr. THURMOND. Mr. President, I 
move to reconsider the vote by which the I 
amendm'ent w&s agreed to. I 

Mr. ROTH. I move to lay that motion , 
on the table. 

The motion to lay on the table was 
agreed to. 

Mr. WILLIAMS. Mr. President, child 
pornography is a vile and inhumane 
practice that has corrupted and trauma
tized children in both the physical and 
spiritual sense. It can be likened to an 
ulcer that has been allowed to grow to 
unknown bounds, and that needs to be 
eradicated now before another child falls 
prey to this insidious disease. I am hope
ful that the legislation before us today. 
S. 1585, will halt this sordid, exploitive 
practice by fortifying our law enforce
ment officers with the needed tools to 
eliminate this atrocious moneymaking 
venture from our society. 

In May of this year, the Senate Human 
Resources Committee, which I chair, 
passed a resolution denouncing child 
pornography and urging the Senate Ju
diciary Committee, which has jurisdic
tion over this matter to hold hearings 
into the problem. S. 1585 is the final 
product of extensive hearings that the 
Judiciary Committee held on the sexual 
abuse and exploitation of our children. 

http:Rollca.ll
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At the present time there is no Federal 
statute which prohibits the use of chil 
dren in the production of materials that 
depict explicit sexual conduct. The bill 
which Senators MATHIAS and CULVER 
bring before us will assist us to grapple 
with this horrendous practice and re
dress the problem in a 'manner which will 
curb child pornography and yet avoid 
violation of the Constitution. 

Hearings held by both the Senate and 
House Judiciary Committees demon
strated that child pornography is a 
highly organized. multimillion-dollar in
dustry operating on a' nationwide scale. 
Strong evidence collected in those hear
ings showed that the use of children as 
the subjects of pornographic materials 
is not only extremely harmful to the chil 
dren but attacks the very fabric of our 
sOciety. We cannot allow these peddlers 
to continue to exploit our children for 
their own personal gain. 

Briefly. here are some of the impor
tant provisions of the bill. This bill will 
make it a Federal crime to use any child 
under the age of 16 in sexually explicit 
conduct for the purposes of pornography. 
It will also impose stiff penalties of 2 to 
15 years in ,prison and accompanying 

So the problem of child pornography, 
therefore, is part of a greater problem
the breakdown of family, and the decline 
of societal mores. I think we have to give 
very serious attention to the overall prob
lem of the quality of American life. and 
the ability of the American family to 
maintain high standards of decency in a 
society which increasingly tolerates an 
alarming amount of violence on our tele-
Vision programs and the blatant sale of 
pornographic materials and showing of 
films in our towns. ' 

But we also have to target in on the 
specific components of this overall prob
lem. In this case. I think the Congress 
has to go after those individuals who 
would profit from the sexual exploitation 
of young children. I commend the dis
tinguished Senator from Delaware" Mr. 
ROTH, for his diligent efforts over the 
past year or so in bringing this shocking 
problem to the attention of the Senate 
and of the Nation. I also commend the 
distinguished sponsors of S. 1585, Sena
tors CULVER and MATHIAS, in their 
capacities as chairman and ranking
minority member of the Judiciary Sub- , 
committee on Juvenile Delinquency, 
They have performed a very valuable 

fines of $10,000 to $15,000. Another key I service in bringing to the Senate very 
feature of S. 1585 will expand the pro-' quickly a responsible bill which targets 
tections instituted in the Mann Act to 
protect young males through the prohi
bition of interstate trafficking of boy 
pros~itutes. The problem of young m~les, 
partIcularly runaways. bemg lured mto 
male prostitution appears t~ be closely 
related to the problem of chIld pornog
raphy.

I am ho~eful.that. the prov!sio~s ~n-
corporated m thIS legI~I.ation WIll sIgmfi
cantly enhance the abIlIty of the F~deral 
Governmen.t to combat these desp:cable 
forms of ChIld abuse: The use of children 
in pornographic materials and juvenile 
prostitution. . 

We must now mount an effectIve na
tional campaign against this kind of 
sexual abuse ,and join in repudiating 
these practices. I believe t~~s bill re
ported from the Sen~te JudICIary Com~ 
mIttee both deals WIth ,these problems 
and avoids the critical constitutional 
problems which might arise under the 
first amen~~nt. I urge my colleagues to 
support thIS blll. . . 
~r. MORGAN. Mr. Pr~sIdent, durlllg

thIS Pll;st yea~ or so Amencans have be
come ~ncreasmgly aware of a problem 
which IS so shocking. I :hink, that a gr~at 
many people. find it .dIfficUlt to comPle
hend.. That IS the PlOblem. of the abuse 
of chIldren in the pro~uctlOn of porno
graphic films, magazmes. and other 
materials. Reliable evidence indicates 
that children as young as three and four 
or five are routinely involved in this 
sickening kind of enterprise., Many of 
these young children are involved in such 
activity by their parents. many of whom 
are prostitutes or drug addicts or both. 
Violent physical abuse often accompa
nies the emotional and sexual abuse 
which is intrins,ic to this kind of pornog
raphy. Many slightly older children, age 
12 or 13 or 14 who become involved in 
pomogr~phiC ,films, are runaways from 
broken homes or homes where physical 
abuse is a way of life. 

in on the producers of child pornography, 

and makes the production of such mate

rials a crime. 


But I agree with Senator ROTH that we 
need to take this process one step fur- ' 
ther. I think we also need to make illegal 
the knowing and willful distribution of 
the same kinds of films and materials 
which S, 1583 explicitly describes. I think 
we have to tackle this problem at each 
step of the process. I fail to see why those 
who would profit from the distribution 
and sale of pornography using children 
are any less a part of the problem than 
those who would profit from the produc
tion of these materials. I am not per
suaded that our Federal Constitution. in 
all its majesty and wisdom does now or 
was ever intended to prot~ct under the 
freedom of speech provisions of that 
document the distribution of obscene 
materials 'involving very young children 
in sexually explicit acts. 

The amendment offered by' the dis
tinguished Senator from Delaware is 
carefully drafted. Its definitions and its 
penalties are the same as those of the 
bin. It contains, furthermore, a sever
ability clause, which, should the Supreme 
Court agree with the opponents of this 
amendment and strike down its provi
s· 'ns l' that the rest of the bill
Ions, 1 u es . . 

would not be Jeopardized. . 
But I am not 'persuade~ that I? going 

t? happen. I belIeve that III passmg the 
bIll before us today with the amendment 
offered by Senator ROTH, the SeI1:ate will 
have ~cted re.spons~blY and constItution~ 
ally III deal.mg :-"Ith a shameful and 
scandalous sItu~tlOn. The Senate .of the 
Umted States WIll have put on notIce the 
unprincipled and immoral entrepreneurs 
who would abuse young c.hIldren to make 
a fast buck. The Amencan people are 
simply not going to tolerate this kind of 
activity any longer. 

I am honored to be a cosponsor both 

of the bill and of the Roth amendment, 
and I strongly urge support for both. 

Mr. BROOKE. Mr. President. I fully 
support S. 1585, the Protection of Chil
dren Against Sexual ExplOitation Act of 
1977, as reported from the Committee on 
the Judiciary. 

This legislation addresses one of the 
most serious problems facing our Na
tion. Indeed, citizens from the Common
wealth of Massachusetts and citizens 
from all across the Nation, have flooded 
my office with letters and phone calls 
protesting this abhorrent practice. 

The extensive hearings and staff inves
tigations of the Senate Judiciary Com
mittee have confirmed what I have heard 
and what I have read. The committee 
concluded that child pornography and' 
child prostitution have become highly 
organized, multimillion dollar industries 
that operate on a nationwide scale. The 
committee found that the use of chil
dren as prostitutes or as the subjects of 
pornographic materials is most harmful 
to both the children and the society as a 
whole. And because the existing Federal 
laws dealing with prostitution and por
nography do not protect against the use, 
of children in these activities. the com
mittee recommended the enactment of 
new legislation. 

Senate bill 1585 is an excellent bill 
which reflects the findings of the Senate 
Judiciary Committee. It has three prin
cipal prOVisions. First, the bill would 
make it a Federal offense for anyone to 
use children under the age of 16 in the 
production of pornographic materials to 
be mailed or otherwise transported in 
interstate commerce. Second. it would 
proscribe the intrastate transportation 
of persons under 18 years of age for the 
purpose of engaging in prostitUtion. And 
third. it would strengthen present ob
scenity statutes to provide much more 
severe penalties for the distribution and 
sale of obscene materials that depict 
sexual conduct by children. 

Mr. President, it is important to ac
knowledge that this legislation will not 
by itself solve the problem of child por
nography. Indeed we must address the 
national problems which help create the 
environment in which child pornography 
and prostitution can thrive: broken 
homes, alienated and runaway children, 
emotionally disturbed juveniles. alcohol 
and drug abuse among the very young. 
and widespread child abuse. 

But the enactment of this legislation 
would be an important first step. And 
one' which must be taken immediately. 
For the State and local law enforcement 
officials cannot adequately control the 
use of children in the production of por
nographic material. What is needed Is a 
massive and coordinated effort, by Fed
eral, State, and local law enforcement of
ficials aimed at eradicating this form of 
child abuse. 

Mr. President, I therefore urge mv col
leagues to Join me in voting overwhelm
inglv for this vitally needed legislation. 

Mr. DOLE. Mr. President. the Senate 
has an opportunity today to help put an 
end to, the practice of using children in 
pornography. Recent public awareness 
of this activity has brought universal 
shock and indignation from every decent 
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American. Pornography of this type can
not be allowed to continue and now is 
the time for the Senate to take a major 
step toward stopping this indefensible 
practice. 

The Senator from Kansas is horrified 
that a law is needed to prohibit child 
pornography. Normal decency should be 
sufficient to outlaw the practice. Yet, 
no Federal law exists specifically forbid
ding the distribution of obscene material 
using chlldren. These children, because 
of the very nature of this practice, de
serve special treatment and special con
cern from Congress. Common decency 
demands that the congressional response 
to this problem be firm and unequivocal. 
CHILD PORNOGRAPH·Y. HAS NO CONSTITUTIONAL 

PROTECTION 

One point must 'be made clear. The 
first amendment offers no shelter to 
those who produce, distribute or sell child 
pornography. There is no "redeeming 
social value" in destroying the lives of 
defenseless children for pecuniary gain. 
The "community standards" of every 
American city and neighborhood are vio
lated by pictures and films of children as 
young as three or four being unwittingly 
used. . ' . 

A special need exists to extend the 
sanctions of this bill to those who sell 
and distribute "kiddie porn." Tracking 
down those producing the books and 
films is extremely difficult and some
times impoSsible. Pornographers, espe
cially anyone demented enough to pro
duce kidporn, make every effort to re
main anonymous and transient. 

Police raids on porn shops can only 
temporarily remove this smut from the 
shelves. It quickly reappears when the 
distributor makes his next visit to the 
store. Child pornography is a three
headed monster with producers, distrib
utors, sellers, all part of the same ani
mal. Cutting off one head without harm
ing the others is useless. If a market 
exists, the distributors will always find 
someone to supply the garbage needed. 
Only if all three branches are pruned
simultaneously will this noxious weed be 
destroyed. 

WORST EFFECT IS ON THE CHILDREN 

In this bill. Congress has an oppor
tunity to protect our children from irrep
arable damage. These children cannot 
protect themselves without our help and 
this help is needed now. The congres
sional committees involved have received 
testimony that thousands of young girls 
and boys can be counted among the vic
tims of this national scandal. 

It does not require a vivid imagination 
to understand the severe psychological 
traumatization of these innocent chil
dren. Sexual abuse at an early age in
disputably causes sexual dysfunctions 
when these children grow up. One study 
showed that three-quarters of the pros
titutes interviewed were victims of sex
ual abuse when children. 

The SOCial costs are large when mem
bers of our SOCiety are deprived of any 
oPPortunity to be a normal, productive 
individual. Each child whose life is 
ruined by being forced into child por

,:~~,..: nography is a child lost to our country's
·.Ii; futUre. 

! 

~If;: 

: f.~.
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The number of children involved in 
child pornography is unknown.. Esti
mates for the Los Angeles area alone 
range as high as 30,000. Nationwide fig
ures may be more than ten times that 
number. I only know that to the senator 
from Kansas, the exploitation of even 
one child for profit is more than I am 
willing to allow. I do not harbor the de
lusion that passage of this bill will wipe 
out the kiddie porn industry. Yet, if we 
can spare 1 or 100 or 1,000 of these 
youngsters, it will be well worth our 
efforts. 

A FIRM STAND REQUIRED 

Mr. PreSident, I ask my colleagues to 
take the firmest possible stand on this 
issue. Our clear duty is to strike effec
tively at the heart of the child pornog
raphy problem. As a cosponsor of this 
bill, I want to urge the Judiciary Com
mittee to quickly resolve the differences 
between the Senate and House bills in 
the conference committee. A child por
nography bill was first introduced in 
March. This is a pressing problem and 
final legislation should be passed this 
session of Congress. Senate passage to
day is only one step on the long path 
toward protecting this country's chil
dren. . 

Mr. McINTYRE. Mr. President, in re
cent months we have been horrified by 
stories in the press and in congressional 
hearings of the brutal abuse of children 
by child pornographers. Dr. Judianne 
Denson-Gerber, who has led national 
efforts to prevent child abuse and neglect, 
has stated the nature of the evil very 
well: that the children involved are 
destroyed by their experiences, spiritually 
and emotionally. 

In the course of public hearings on 
this subject, it became clear that not 
only is the problem much more wide
spread than previously believed. but that 
both Federal and State law are not ade
quate to combat it. 

I am pleased that the State of New 
Hampshire is one of those States which 
has responded swiftly to this issue by 
passing a tough new law. 

But it is vital that efforts against these 
Vicious practices proceed on the Federal 
level as well, given the widespread use 
of the mail and other conduits of inter
state commerce to distribute these por
nographic materials. And as a cosponsor 
oJ S. 1585, I am pleased that the Judi
ciary Committee has acted quickly and 
responsibly to bring this bill before us 
today. 

This bill attacks the problem in sev
eral ways: First, it makes it a Federal 
offense to use children under the age of 
16 in the production of pornographic 
materials. To date, Federal law has con
centrated on the sale and distribution of 
such materials through interstate and 
foreign commerce. This bill would close 
that gap. ' 

Second, the bill attacks the problem 
of juvenile prostitution by prohibiting 
the transportation of children under the 
age of 18 for the purposes of engaging in 
prostitution. Existing Federal law pro
hibits transportation of females, but not 
males. . 

Finally, the bill greatly increases the 
penalties for existing laws prohibiting 
the mailing, importation, and transpor
tation for sale or distribution of porno
graphic materials. 

Mr. President, the issue is clear cut 
and the need is overwhelmingly docu
mented. Immediate action to give Fed
erallaw enforcement officials more effec
tive tools against this unspeakable trade 
is mandatory. I am proud to be a co
sponsor of this measure, and urge its 
swift enactment. 

Mr. DECONCINI. Mr. President, this 
legislation provides the needed tools to 
combat the spreading practice of sexual 
abuse of children in the pornography in
dustry. As a member of the Senate Judi
ciary Committee, I have become sadly 
familiar with the evidence indicating 
that these practiCes are spreading. Child 
pornography is such an abhorrent prac
tice that it is difficult to rationally and 
objectively formulate legislation that will 
meet constitutional standards and at the 
same time effectively combat the prac
tice. I believe the legislation must em
phasize society's opprobrium within con
stitutional bounds. 

'Therefore, I am pleased that the Judi
ciary. Committee has agreed to my
amendment providing for mandatory 
minimum sentences of 2 years and 5 
years for first and subsequent convictions 
for production of child pornography, and 
for mandatory minimum sentences of 1 
year and 2 years for first and subsequent 
convictions for distribution of child por
nography. Those mandatory sentences 
will strongly demonstrate to those in
volved in the child pornography industry 
the stern view society takes of their con
duct, yet the sentences are not so dis
proportionate to the conduct as to be 
Draconian. Whatever view one takes of 
adult pornography, no one can disagree 
that the use of children in commercial 
sex strikes at two of the roots of society; 
we must be able to protect our children's 
physical well-being, and we must be able 
to protect our abiilty to foster in them 
healthy attitudes toward sexuality.
Child pornography damages our chil
dren's bodies and minds. Therefore. I 
believe this mandatory imprisonment is 
justified and I urge swift passage of this 
legislation. 

Mr. BENTSEN. Mr. President, I rise in 
support ofa bill I cosponsor, S. 1585, 
which will combat several forms of child 
abuse that are taking an increasing toll 
on America's young people and our so
ciety as a whole. 

Shocking cases have come to light re
cently that demonstrate widespread 
abuse of children in the making of por
nographic material, and in child prosti
tution. Hearings by the Subcommittee to 
Investigate Juvenile Delinquency have 
demonstrated that this is a national 
problem that must command our imme
diate attention. Child pornography and 
child prostitution have become highly 
organized multimillion-dollar industries. 
The result is serious harm to thousands 
of young people, and the spread of a de
grading activity that should not exist in 
a civilized society. 
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One researcher, Robin Lloyd, author of conduct falls below this standard we will pore. The question is on the engrossment 

"For Money or Love: Boy Prostitutes in work together to end the abuse. This is and third reading of the bill. 
America," has documented over 260 dif the goal of S. 1585. I wish to commend The bill was ordered to be engrossed 
ferent magazines that depict children the work of my colleagues Senators for a third reading and was read the 

'. engaging in explicit sexual conduct. They MATHIAS, CULVER, and ROTH for their in third time.
'. bear names such as "Torrid Tots," terest in this important matter. The bill The ACTING PRESIDENT pro tem ,,: 

"Night Boys," and "Children Love." They voted out of the Judiciary Committee pore. The bill having been read the third 
1 i 	 depict children, some as young as 3 to 5 meets the important tests of policY and time, the question is, Shall the bill pass? 

years of age, engaging in various forms constitutionality, and I urge the Senate The yeas and nays having been previ
of sexual conduct with young people to give it prompt and favorableconsid ously ordered. the clerk will call the roll.

! . their own age and with adults. eration. 	 Mr. THURMOND. Mr. President, if 
It is not necessary for me to detail the Mr. CULVER. Mr. President, at sev there is no objection, someone wanted a 

conduct depicted. Let it suffice to say that eral points in the debate on the previ lO-minute rollcall. Unless there is an ob
it is revolting and shocking, so utterly ous amendment, Senators expressed their jection, I ask unanimous consent that it 
tasteless that words do not easily de disgust and abhorrence over child por be limited to 10 minutes. . 
scribe it. It Is saddening to think that nography and child prostition. I would Mr. SCHMITT. Mr. President, I object. 
some human beings will abuse others in like the RECORD to reflect that it is. the The ACTING PRESIDENT pro tem
this way. intent of the Senate today, to pass the pore. The objection is heard. 

1 _ 

Mi". President, great profits have been strongest possible bill to prohibit such Mr. THURMOND. Mr. PreSident, I 
" ~i;llmade from this kind of activity. Maga abuse of children..Iknow that was the yield back my time on the bill. 


zines that can be produced for 50 cents intent of Senator RoTH and his distin Mr. CULVER. I yield back my time. 
:," 


may sell for over $12. One witness testi  guished colleagues in voting for an The ACTING PRESIDENT pro tem

fied that undercover officers of the Chi amendment that they felt would pore. All time has been yielded back. The 
 ,t~~:~:~.. .cago Police Department infiltrated a strengthen the bill. Moreover, my sole question is. Shall the bill pass? The yeas ..... group that was using two 14-year-old reason for resisting that amendment was and nays have been ordered. The clerk "::.tboys to make a pornographic film for na	 the sincere belief that the bill would be will call the roll. :-:'3 
tional distribution. The cost of producing stronger without it. The legislative clerk called the roll. 

this film was $21 per copy.and the retail I regret that the Senate saw fit to ac Mr. CRANSTON. I announce that the ".1, 

selling price was said to be $100. At the cept the amendment and only hope that Senator from MiSSissippi (Mr. EASTLAND) , 

time of their arrest the producers of the if in the future the courts nullify the the Senator from KentUcky (Mr. FORD), 

film stated that they might be able to sell amendment on constitutional grounds, the Senator from Colorado (Mr. HAS

as many as 10,000 copies of this film over the remaining provisions of this bill will KELL) , the Senator from Kentucky (Mr. 

a 6-month period. be left uneffected under the severability HUDDLESTON), the Senator from Minne

The true dimensions of this tragedy clause. In any event the Senate has spo sota (Mr. HUMPHREY), the Senator from 
can only be understood when we look at ken and I now urge my colleagues to pro Vermont (Mr. LEAHY), the Senator from 
the young people who are shamefully ex ceed to the consideration of the entire Arkansas (Mr. MCCLELLAN), the Senator 
ploited. We are talking about thousands bill. S. 1585 is a strong bill that makes from Montana (Mr. METCALF), the Sen
of runaways, troubled but rarely crimi it abundantly clear that the Congress ator from New York (Mr. MOYNIHAN),
nals, who come to the city with little demands that this outrageous perver and the Senator from New Jersey (Mr.
money, few friendships and no direction. sion of our children come to an end. Un WILLIAMS) are necessarily absent. 
The Los Angeles Police Department re~ der the bill, the use of any child under I further announce that the Senator 
cently conducted a study of boy victims the age of 16 to produce child pornog from Hawaii (Mr. INOUYE) is absent on 
which found that they are usually be raphy that is intended to move in in-' official business. 

tween the ages of 8 and 17 years old; with terstate commerce will be a Federal crime I further announce that, if present and 

no record of previous delinquency; with punishable by fines of up to $10,000 voting, the Senator from New York (Mr. 
or 

no previous homosexual experience. imprisonment for up to 10 years or both, 
 MOYNIHAN) , the Senator from Minnesota 
These are vulnerable people, often with for the first offense, and fines of up to (Mr. HUMPHREY), and the Senator from 
insufficient parental care, often home $15,000 and imprisonment of up to 15 Arkansas (Mr. MCCLELLAN) would each 
less, frightened, and in their own way years, or both, for any subsequent of vote "yea." 
trying to make a stand. They are preyed fense. It also provides equally stiff penal Mr. STEVENS. I announce that the 
upon at the very time that they need 	 ties for anyone who sells or distributes Senator from Tennessee (Mr. BAKER). the 
compassion, guidance, and love. Equally obscene materials that depict children Senator from Pennsylvania (Mr. HEINZ),
tragic is the fact that so many of these engaged in sexually explicit conduct. Fi and the Senator from New York (Mr.
people, hardened and warped by the ex nally, it prohibits the use of children for JAVITS) are necessarily absent. 
perience. become child 'molesters them~ I further announce that. if present andthe purposes of prostitution and live sex 

selves when they are older.· shows if such activities are conducted in 
 voting. the Senator from Tennes~ee (Mr,

Mr. President, the people who perpe some form of interstate commerce. BAKER), and t.he Senator from Pennsyl
trate this crime should be put on notice. In short, Mr. President, S. 1585 gives vania (Mr. HEINZ) would each vote 
This kind of activity must stop. Those Federal officials the weapons they need "yea,"


, t to stop child pornography and child
who commit this form of child abuse The result was announced-yeas 85,prostitution and a clear signal that themust be severely punished. S. 1585 will nays 1. as follows:people and the Congress of the Unitedassist in the successful prosecution of 
these cases. It will establish a Federal States want them to use these weapons. (ROllcall Vote No. 553 Leg.) 

statute to prohibit the use of child'ren in I am hopeful that the bill will be effec YEAS-85 
the production of materials that deoict tive In helping to prevent this abuse of 	 A!len Danforth La.xalt· 

Anderson DeConclniexplicit sexual conduct. It will prohibit children and. therefore, I urge every Sen	 Long
Bartlett 	 Lugarinterstate trafficking in child prostitutes. ator to support the bill. 	 Dole ..' 
Bayh Domenlcl Mal!'nuson 

It will provide tougher sentences for Mr. President, I ask for the yeas and Benmon Durkin Mathias ,.f
those found guilty. For those convicted of nays on passage. Bents-en Eagleton Matsunaga 
producing. mailing. or transporting ob The ACTING PRESIDENT pro tem B'den Gam McClure 

BrOOke Glenn McGovern 
scene materials involving children there 	 pore. Is there a sufficient second? There Bumners Go'dwater McIntyre
will be mandatory minimum sentences. Burdick Gravel Melcher 

. I. 
is a sufficient second. 

For all of the related offenses there will The yeas and nays were ordered. Byrd, Griffin Metz,enbaum 
.Harry F., Jr. Hansen Morl!'an ~, 

I :.
be tough maximum sentences. The ACTING PRESIDENT pro tem Byrd, Robert C. Hart Musk!<l 


This hill will helo comhat child abuse pore. The bill is open to further amend Cannon Ha tch Nelson 

Case Hatfieldarid will see to it that the abusers are 	 ment. If there be no further amendment, Nunn 
Chafee Hathaway. Packwoodpunished severely. It is supported by peo	 the question is on agreeing to the com Chl'es Hayakawa Pearson 

ple representing the entire ideological mittee amendment as amended. Church Helms Pell 

spectrum. Mr. President, the fauric of The committee amendment, as Clark Hollings Percy 


Cranston Jackson Provmire our society is characterized by a common 	 amended. was agreed to. Culver Johnston Randolph
thread of decency and compassion. When The ACTING PRESIDENT pro tem- Curtis Kennedy Rlbicoff 
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Riegle
Roth 
Sarbanes 
Sasser 
Schmitt 
Schweiker 
Scott 

Sparkman 
Stafford 
Stennis 
Stevens 
Stevenson 
Stone 
Talmadge 

NAY8-1 
Abourezk 

ThUrmond 
Tower 
Wailop 
Weicker 
Young
Zorinsky 

NOT VOTING-14 
Baker Huddleston McClellan 
Eastland 
Ford· 
Haskell 

Humphrey
Inouye
Javits 

Metcalf 
Moynihan
WUliams 

Heinz Leahy 

So the bill (S. 1585), as amended, was 
passed, as follows: 

S. 1585 
Be it enacted by the Senate and House 01 

Representatives 01 the United States 01· 
America in Congress assembled, That this 
Act may be cited as the "Protection of Chil
dren Against Sexual Exploitation Act of 
1977". . 

SEC. 2. (a) The Congress finds ~hat-
(1) the use of children as subjects In the 

production of pornographic materials as sub
jects In llve performances exhibiting sexually 
explicit conduct or for the purpose of pros
titution Is very harmful to both the chlJdren 
and to society as a whole; 

(2) the production and sale of such por
nographic materials represent many milliOns 
of dollars In annual revenue and that the 
sale and distribution of such materials are 
carried on to a substantial extent through 
Interstate . and foreign commerce and 
through the means and Instrumentalities of 
such commerce; and 

(3) existing Federal laws do not protect 
against the use of children In the produc
tion of pornographic materials, the use of 
children In live performances eXhibiting sex
ually explicit conduct, or the Interstate trans
portation of children for the purpose of en
gaging In prostitution or sexually explicit. 
conduct and that specific legislation In this 
area Is both advisable and needed. 

(b) The Congress determines that the pro
Visions of chapter 110 of title 18, United 
States Code, are necessary and proper for the 
purpose of carrying out the powers of Con
gress to regulate commerce and to establish 
uniform and effective laws on the sUbject of 
sexual exploitation of children. 

SEC. 3. (a) Title 18. United States Code, Is 
amended by adding Immediately after chap
ter 109 the following: 
"CHAPTER 110-SEXUAL EXPLOITATION 

OF CHILDREN 
"Sec. 
"2251. Sexual explOitation of chlldren. 
"2252. Transportation, sale, or distribution 

for sale of material depicting sexual 
explol tatlon of a minor. 

"§ 2251. Sexual exploitation of children 
"(a) It shall be unlawful for any person 

knowingly to employ, use, persuade, Induce, 
entice, or coerce any minor to engage In, or 
to have a minor assist any other person to 
engage In. any sexually explicit conduct for 
the purpose of promoting any film. ohoto
·graph. negative, slide, bO:lk, magazine. or 
other print or visual medium, If such person 
knows or has reason to know tho. t such film, 
photograph, negative. slide, book, ma<!azine. 
or other print or visual medium will be 
mailed or otherWise transported In Interstate 
or foreign commerce. 

"(b) It shall be unlawful for any person 
knowingly to' employ, use. persuade, Induce, 
entice or coerce any minor to engage In or 
to have a minor assist any other person to 
engage In, sexually explicit conduct, In a live 
performance. If such person knows or has 
reason to know that a facility of Interstate or 

CXXIII--2081-Part 26 

foreign· commerce wllI be used to promote 
such live performance. 

"(C) It shall be unlawful for any parent, 
legal guardian, or person having custody or 
control ot a minor to knowingly permit such 
minor to engage In, or to assist any other 
person to engage In, sexeually epliclt conduct 
for the purpose of promoting any film, 
photograph, negative, slide, book, magazine, 
or other print or visual medium, if such par
ent, legal guardian, or person know3 or has 
reason to know that such film, photograph, 
negative, slide, book, magazine, or other print 
or visual medium will be mailed or otherwise 
transported in Interstate or foreign 
commerce. 

"(d) It shall be unlaw.!ul for any parent, 
legal guardian, or person having custocly or 
control of a minor knowingly to permit 
such minor to engage In, or to have a minor 
assist any other person to engage in sexually 
explicit conduct, In a live performance, If 
such parent.. legal guardian. or person knows 
or has reason to know that a facUlty of Inter
state or foreign commerce will be used to 
promote such live performance. 

"(e) For the purposes of this section, the 
term

"( 1) 'minor' means any person under the 
age of sixteen years; 

"(2) 'sexually expJlcit conduct' means ac
tual or slmulated

"(A) sexual Intercourse, Including genital
genital, oral-genital, anal-genital, or oral
anal, whether between persons of the same 
or opposi te sex; 

"(B) bestiality; 
"(C) masturbation; 
"(D) sado-masochlstlc abuse (for the pur

pose of sexual stimulation; and 
"(E) lewd exhibition of the genitals or 

pubic area of any person; and 
"(3) 'promoting' means producing, direct

Ing, manufacturing, ISSuing, publishing, or 
advertising for pecuniary profit. 

"(f) Any person who violates this section 
shall be fined not more than $10,000. or Im
prisoned not less than two years nor more 
than ten years, or both, for the first offense. 
or fined not more than $15,000, or Imprisoned 
for not less than five years nor more than 
fifteen years, or both, for each such offense 
t" ereafter. 
"§ 2252. Transportation, sale, or distribution 

for sale of material depicting sex
ual explOitation of a minor 

"(a) No person may
"(I) knowingly transport, ship. or mall In 

Interstate or foreign commerce for the pur
pose of sale or distribution for sale any film, 
photograph, negative, slide,· book, magazine, 
or other print or visual medium depicting a 
minor engaged In sexually explicit conduct; 
or 

"(2) knowingly receive for the purpose of 
sale or distribution for sale, or knowingly sell 
or distribute for sale, any film, photograph, 
negative, slide, book, magazine, or other print 
or visual medium depicting a minor engaged 
In sexually explicit conduct which has been 
transllorted, shillped. or mailed In Interstate 
or foreign commerce. 

"(b) A person who violates this section 
shall be fined not more than $10,000 or Im
prisoned not less than one year nor more 
than ten years or both for the first offense, or 
shall be fined not more than $15,000 or Im
prisoned not less than two years nor more 
than fifteen years or both for each offense 
thereafter. 

"(c) For the purposes of this section
.. (I) 'minor' means any person under the 

age of sixteen years; 
"(2) 'sexually expliCit conduct' means ac

tual or slmulated
"(A) sexual Intercourse, Including genital

genlt'll. oral-genital, anal-genital. or oral
anal. whether between persons of the same 
or opposite sex: 

"(B) bestiality; 
"(C) masturbation; 
"(D) sadomasochistic abuse (for the pur

pose of sexual stimulation); and 
"(E) lewd exhibition of the genitals or 

pubic area of any peroon.". 
(b) The table of chapters of part I of tl tIe 

18, United States Code, Is amended by Insert
ing immediately after the Item relating. to 
chapter 109 thc following: 
"110. Sexual exploitation of chlldrcn __ 2251". 

SEC. 4. (a) Section 2423 of title 18, United 
States, Is amended to read as follows: 
"§ 2423. Coercion or enticement of minor 

"(a) (1) It shall be unlawful for any person 
to transport, or to cause to be transported, In 
Interstate or foreign commerce or within the 
District of COlumbia or any territory or pos
session of the United States, any minor for 
the purpose of such minor engaging in pros
titution or sexually explicit conduct (as de
fined In section 2251 of this title) or with 
Intent to Induce, entice, or compel such 
minor to engage In prostitution or sexually 
explicit conduct (as defined in section 2251 
of this title) . 

"(2) For purposes of this section, the 
term 'minor' means any person under the 
age of elghteen years. 

"( b) Any person who vio',atE'5 this section 
shall be fined not more than $10,000, or 
Imprisoned not more than ten years, or 
both.". 

(b) The table of sections of chapter'117 
of title 18, United States Code, Is amended 
by striking out in the Item relating to sec
tion 2423 the word "Female". 

SEC. 5. (a) Section 1461 of title 18, United 
States Code. Is amended by Inserting Imme
diately before the period In the eighth para
graph a comma and "except that If such 
thing Involved the use of any person under 
the age of sixteen years engaging In sexually 
explicit conduct (as defined In section 2251 
of this title), the punishment shall be a fine 
of not t:1ore than $10,000, or imprisonment 
of not less than one year nor more than 
$15,000, or Imprisonment of not less than 
two years nor more than fifteen years, or 
both, for each such offense thereafter". 

(b) Section 1462 of title 18, United States 
Code, Is amended by Inserting Immediately 
before the period a comma and "except that 
If any such matter or thing Involved the use 
of any person under th- age of sixteen years 
engaging In sexually explicit conduct (as de
fined In section 2251 of this title), the 
punishment shall be a fine of not more than 
$10,000 or imprisonment of not less than one 
year or more than ten years, or both, for the 
first offense, or a fine of not more than 
$15,000 or imprisonment of not less than two 
years nor more than fifteen years, or both. for 
each such offense thereafter". 

(c) Section 1465 of title 18, United States 
Code, Is amended by Inserting Immediately 
before the period In the first paragraph a 
comma and "except that if any matter de
scribed In this section Involved the use of any 
person under the age of sixteen years en
gaging in sexually explicit conduct (as de
fined in section 2251 of this title). the pun
ishment shall be a fine of not more than 
$10.000. or Imprisonment of not less than 
one year nor more than ten years. or both, 
for the first offense, or a fine of not more 
than $15,000, or Imprisonment of not less 
than two years nor more than fifteen years, 
or both. for each such offense thereafter". 

SEC. 6. If any provision of this Act or the 
a,Plllication thereof of any person or circum
stances Is held Invalid, the remainder of the 
Act and the allollcation of the provision to 
other persons not slm!larly situated to other 
circumstances shall not be affected thereby. 

Mr. CULVER. Mr. President, I move 
to reconsider the vote by which the bill 
was passed. 
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Mr. GRAVEL. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

UP AMENDMENT NO. 914 

Mr. CULVER. Mr. President, I send to 
the desk an amendment to the title. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from 1o\va (Mr. CULVER) pro

poses an unprinted amendment numbered 
914 to the title: 

"Amend the title so as to read: 'A bill to 
amend title 18, United States Code, to make 
unlawful the use of minors engaged in sexu
ally explicit conduct for the purpose of pro
moting any film, photograph, negative, slide. 
book, magazine, or other print or visual 
medium, or live performance, a.nd for other 
purposes.' ". 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment. 

The amendment was agreed to. 
Mr. CULVER. Mr. President, I ask 

unanimous consent that the Secretary 
of the Senate be authorized to make 
technical and clerical corrections in the 
engrossment of S. 1585. . 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I want to take this opportunity to com
mend the distinguished managers of this 
bill, the Senator from Iowa (Mr. CULVER) 
and the Senator from South Carolina 
(Mr. THURMOND) on the passage by the 
Senate of S. 1585, the Protection of Chil 
dren Against Sexual Exploitation Act of 
1977. 

!tis only recently that we-as a so
ciety-have become aware of the extent 
of the problem of sexual abuse of chil 
dren and its terrible consequences upon 
a completely defenseless minority of our 
people. Yet, in spite of the fact that the 
legislation that the Senate has just 
passed was introduced only last May, 
Senator CULVER, as chairman of the 
Juvenile Delinquency Subcommittee, was 
able to conduct extensive hearings on 
this problem and, together with Senator 
THURMOND, bring before the Senate a 
measure designed to deal with it. I think 
it is clear thal the bill that the Senate 
has passed will go a long way toward 
eliminating an abuse that no society
but least of all our society--should toler
ate. 

The children of this country owe both 
Senator CULVER and Senator THURMOND 
a debt of gratitude. 

EXECUTIVE SESSION 


FEDERAL COMMUNICATIONS 

COMMISSION 


The ACTING PRESIDENT pro tem
pore. Under .the previous order, the Sen
ate will now go into executive session 
and, without debate, proceed to vote on 
the nomination of Mr. Charles D. Ferris, 
of Massachusetts, to be a member of the 
Federal Communications Commission 
for a term of 7 years, beginning July 1, 
1977. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that on each 

of the two remaining rollcall votes today 
there be a lO-minute limitation, with 
the warning bells to be sounded at the 
flrst 2% minutes. 

The ACTING PRESIDENT pro tem
pore. Is there objection? The Chair 
hears none, and it is so ordered. 

ADDITIONAL STATEMENT SUBMITTED 

Mr. HATHAWAY. Mr. President, it is 
with a great deal of pleasure that I rise 
to endorse my good friend, Charlie Ferris, 
for the position of Chairman of the Fed
eral Communications Commission. Char
lie served for 13 years as the chief counsel 
for the Senate majority. He possesses in 
full measure the sound judgment that is 
such a rare but needed quality to fulfill 
positions of high responsibility. 

During our years in the Senate most of 
us here have had personal contact with 
Charlie. We have found him to have, not 
only insight and integrity, but a remark
able combination of idealism and prag
matism that shall enable him to serve 
well in his chairmanship of the Federal 
Communications Commission. 

Over the years that he worked in this 
body, Charlie Ferris demonstrated his 
dedication to the highest objectives of 
public service. He has been intimately 
involved in many of the most important 
issues and decisions in the recent history 
of our Nation. 

I know I speak for my colleagues when 
I say that Charlie Ferris will bring to his 
leadership of the FCC the same friendly 
personality, good sense, and devotion to 
hard work that made him a trusted and 
valued friend in the Senate. I strongly 
endorse his nomination and wish Char
lie the best of success in his new duties. 
I look forward to working with him in 
the years ahead. 

The ACTING PRESIDENT pro tem
pore. The question is, Will the Senate 
advise and consent to the nomination of 
Mr. Charles D. Ferris? On this question 
the yeas and nays have been ordered, and 
the clerk will call the roll, 

The second assistant legislative clerk 
called the roll. . 

Mr. CRANSTON. I announce that the 
Senator from MissiSSippi (Mr. EASTLAND) , 
the Senator from Kentucky (Mr. FORD), 
the Senator from Colorado (Mr. HAS
KELL) , the Senator from Kentucky (Mr. 
HUDDLESTON), the Senator from Minne
sota (Mr. HUMPHREY), the Senator from 
Vermont (Mr. LEAHY), the Senator from 
Arkansas (Mr. MCCLELLAN), the Senator 
from Montana (Mr. METCALF) , the Sena
tor from New York (Mr. MOYNIHAN), and 
the Senator from New Jersey (Mr. WIL
LIAMS) are necessarily absent. 

I further announce that the Senator 
from Hawaii (Mr. INOUYE) is absent on 
official business. 

I further announce that, if present and 
voting, the Senator from Minnesota (Mr. 
HUMPHREY) would vote "yea." 

Mr. STEVENS. I announce that the 
Senator from Tennessee (Mr. BAKER), 
the Senator from Arizona (Mr. GOLD
WATER), the Senator from Pennsylvania 
(Mr. HEINZ) , and the Senator from New 
York (Mr. JAVITS) are necessarily absent. 

The result was announced-yeas 85, 
nays 0, as follows: 

[Rollcall Vote No. 554·~X.l 
YEAS-85 '. 

Abourezk Garn Nunn 

Allen Glenn Pack'wood 

Anderson Gravel Pearson 

Bartlett Griffin 
 Pell \ 
Bayh Hansen Percy'.

Bellmon Hart Proxlnir'e 

Bentsen Hatch RandOlph

Bid·en Hatfield Ribicotr 

Brooke Hathaway Riegle

Bumpers Hayakawa Roth 

Burdick Helms Sarbanes 

Byrd, Hollings Sasser 


Harry F., Jr. Jackson Schmitt 

Byrd, Robert C. Johnston Schweiker 

Cannon Kennedy Scott 

Case Laxalt Sparkman.

Chaf·ee Long Statrord 

Chiles Lugar Stennis 

Church Magnuson Stevens 

Clark Mathias Stevenson 

Cranston Matsunaga Stone 

Culver McClure Talmadge

Curtis McGovern Thurmond 

Danforth McIntyre Tower 

DeCone!n! Melcher Wallop 

Dole Metzenbaum Welcker 

Domenici Morgan Young 

Durkin Muskie Zorinsky 

Eagleton Nelson 


NAYS-O 

NOT VOTING-15 
Baker Heinz Leahy 

Eastland Huddleston McClellan 

Ford Humphrey Metcalf 

Goldwater Inouye Moynihan 

Haskell Javits Williams 


So the nomination was confirmed. 
Mr. ROBERT C. BYRD. Mr. President, 

I move to reconsider the vote by which 
the nomination was confirmed. 

Mr. HATHAWAY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

NATIONAL TRANSPORTATION 

SAFETY BOARD 


The ACTING PRESIDENT pro tem
pore. Under the previous order, the 
Senate, with 20 minutes equally divided 
allowed for debate, will proceed to vote 
on the nomination of Mr. James B. King 
to be a member of the National Trans
portation Safety Board for. the term ex
piring December 31, 1981. 

Who yields time? 
Mr. SCHMITT. Mr. President, I yield 

myself 5 minutes. 
The ACTING PRESIDENT pro tem

pore. The Senator from Ne\v Mexico is 
recognized for 5 minutes. 

Mr. SCHMITT. Mr. President, I will 
not keep my colleagues very long. 

Mr. PERCY. Mr. President, may we 
have order, please. 

The ACTING PRESIDENT pro t~m
pore. The Senate will be in order. Sena
tors will cease their conversations on the 
floor. The Senate will please come to 
order. 

The Senator from New Mexico. 
Mr. SCHMITT. Mr. President, it is my 

intention to vote against the confirma
tion of Mr. James B. King's nomination 
to be a member of the National Trans
portation Safety Board. I shall do so not 
out of the belief that Mr. King is un
qualifled to hold any Federal post but 
because he is unaualified to serve in this 
particularly position. 

In the way of background, my col
leagues might be interested to learn that 
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FURTHER LEGISLATION PROGRAM 
(Mr. ANDERSON of Illinois asked and 

,\~ was given permission to address the 
House for 1 minute and to revise and 
extend his rem.arks.) 

Mr. ANDERSON of Illinois. Mr. 
Speaker, it is very nice to be back once 
again here in the Chamber. We have, as 
far as I know, dispatched the .only busi
ness that I heard was going to be before 
us. 

I do have some curiosity, however, as 
to what the majOrlty'leader or the dIstin
guished Speaker has in mind for us for 
the balance of the afternoon. We are 
about 35 minutes away from the time at 
which, as I said this morning, we are ac
customed to adjourn, this being a Fri 
d.ay. , 

I think, rather than keep us here for an 
Indefinite period of time, we should have 
some indication from the majority side 
of the aisle as to why we are here. 

I am pleased to yield to the distin
guished Speaker. 

Mr. O'NEILL. Mr. Speaker, there have 
been conversations between the leader
ship of the Senate and the House. We 
have at the present time a couple of our 
own Members talking to the acting chair
man of the Appropriations Committee, 
who has handled this resolution. 

We have talked to the chief sponsor of 
the amendment in the other body. I have 
given that gentleman the facts as they 
are at the present time. The facts at the 
present time are that unless the Senate 
accepts the resolution that we sent over, 
if they were to pass the Brooke amend
ment, as the committee just voted 11 to 
10, it would come back here under normal 
proceedings. unanimous consent would 
be required to act on the Senate amend
ment or to send it to conference and 
have conferees named. 

I would imagine at that particular time 
an objection would come forward, so then 
we would ask for the Committee on Rules 
to act on Tuesday next. We would ask the 
Committee on Rules to be in Washington 
to have a meeting. Under the normal pro
cedure then it will be brought up on Fli 
day next. We are trying to avoid that. 

We have made our colleagues aware of 
what the parliamentary situation is. As 
I see it, unless we can suspend all rules, 
which I do not think we can do, the most 
we can do is ask unanimous consent. Any 
vote on this, unless the Senate would ac
cept the position of the House, would be 
next Friday. 

All the Members of the Senate are 
concerned with this issue and are now 
apprised 'of the situation in the House 
and what the position of the House has 
been. I have dispatched our colleague, 
Representative DICKS. who has talked 
with the chairman of the committee in 
the other body. to tell the gentleman the 
parliamentary situation. 

We are waiting for our emissaries to 
return and tell us what the situation is 
and when that information is received. 
a motion will be on the floor. 

Mr. ANDERSON of Illinois. Mr. Speak
er, how much longer are we going to 
wait? Are the intentions of the Speaker 
to call another recess in an hour or so? 

Mr. O'NEILL. I would hope if anyone 

wants to make I-minute speeches, we 
would be able to take them, or if anybody 
has special orders, they would take them; 
but I would hope the House would be a 
little at ease until the gentlemen return 
from talking to Senator MAGNUSON. 

Mr. ANDERSON of Illinois. Mr. Speak
er, I am always glad to listen to my col
leagues making speeches or taking special 
orders. I would hope if we are going to 
wait for a message from the other body, 
we could recess to an hour certain and by 
that time, if nothing happens, we can 
adjourn. 

CALL OF THE HOUSE 
Mr. O'NEILL. Mr. Speaker, I move a 

call of the House. 
The SPEAKER pro tempore. Without 

objection, a call of the House is ordered. 
Mr. BAUMAN. Mr. Speaker, I object. 
The SPEAKER pro tempore. The ques

tion is, shall there be a call of the House? 
The question was taken; and the 

Speaker pro tempore announced that the 
ayes appeared to have it. 

So a call of the House was ordered. 
The call was taken by electronic de

vice, and the following Members failed 
to respond: 

[Roll No. 745) 
Akaka Fraser Nix 
Andrews, Frey O'Brien 

N. Oak. Fuqua Pepper 
Annunzio Gammage Perkins 
Archer Gaydos Pike 
Armstrong Gephardt Pursell 
Ashbrook Gilman Quayle
Badham Ginn Quie 
Badillo Goodling Quillen 
Barnard Guyer Railsback 
Baucus Hagedorn Rhodes 
Beard. Tenn. Hall Richmond 
Bedell Hannaford Risenhoover 
Bevill Ha·rkin Roberts 
Biaggi Harrington Roe 
Bingham Harsha Rogers 
Boggs Heckler Rosenthal 
Boland Hefner Rostenkowski 
BOiling Hightower Russo 
Brinkley Hillis Ryan 
Broomfield Holland Sarasin 
Burke, CallI. .Holt Sawyer 
Burke, Fla. Horton Scheuer 
Burton, John Howard Schulze 
Burton, Phillip Huckaby SebeHus 
Butler Ichord Shipley 
Carter Jenkins Shuster 
Cederberg Jones, N.C. Snyder
Chappell Jones, Okla. Soiarz 
Chisholm Jones, Tenn. Steed 
Cleveland Jordan Stokes 
Cochran Ketchum Taylor 
Colllns, TIL Koch Thompson
Colllns, Tex. Krueger Udall 
Conable LaFalce Ullman 
Corcoran Latta Vander Jagt 
Corman Lent Vento 
Cotter Long. La. Walsh 
Coughlin Long, Md. Wampler 
Crane McClory Watkins 
Cunningham McCloskey Waxman .. 
D'Amours McCormack Whalen t
Delaney Madigan White 
Derrick Mathis Whitehurst 
Devine Meeds Whitley 
Diggs Metcalfe Whitten 
DingeH Michel Wiggins
Duncan, Oreg. Mikva Wilson, Bob 
Eckhardt Mtlford Wtlson, C. H. 
Edwards, Okla. Mitchell, Md, Wilson. Tex. 
Eilberg Moffett Wolff 
Erienborn Moss Wydler 
FasceJl Mottl Wylie
Findley Murphy, N.Y. Yatron 
Ford. Tenn. Nichols Young, Alaska 

The SPEAKER pro tempore. (Mr 
WRIGHT). On this rollcall 270 Members 
have recorded their presence by elec
tronic device, a quorum. 

By unanimous consent, fm·ther pro
ceedings under the call were dispensed 
with. 

REQUEST FOR PERMISSION FOR 
COMMITTEE ON RULES TO HAVE 
UNTIL MIDNIGHT, TUESDAY, NO
VEMBER 8, 1977, TO FILE REPORT 
Mr. BRADEMAS. Mr. Speaker, I ask 

unanimous consent that the Committee 
on Rules may have until midnight, Tues
day, November 8. 1977. to file a report. 

The SPEAKER. Is there objection to 
the request of the gentleman from 
Indiana? 

Mr. BAUMAN. Mr. Speaker, reserving 
the right to object, what is the nature 
of the report? . 

Mr. BRADEMAS. If the gentleman 
will Yield, the report, presumably, would 
run to the subject matter which has been 
the substance of our colloquy during 
most of the day. 

Mr. BAUMAN. Mr. Speaker, further 
reserving the right to object. the gentle
man from Maryland is not familial' with 
that. What is that issue? 

Mr. BRADEMAS. If the gentleman 
will yield further, the question of the 
difference between the House and the 
Senate action on the Federal restrictions 
with respect to abortion. 

Mr. BAUMAN. Further reserving the 
right to object, Mr. Speaker, if permis
sion were not granted, then the House 
would have to be in session Wednesday 
and Thursday? 

Mr. BRADEMAS. Not necessarily. 
Mr. BAUMAN. Mr. Speaker, I object. 
The SPEAKER. Objection is heard. 

CONFERENCE REPORT ON S. 1585, 
PROHIBITING SEXUAL EXPLOITA
TION OF CHILDREN 
Mr. CONYERS submitted the follow

ing conference report and statement on 
the Senate bill (S. 1585) prohibiting to 
amend title 18, United States COde, to 
make unlawful the use of minors en
gaged in sexually explicit conduct for 
the purpose of promoting any film, pho
tograph, negative, slide, book, magazine, 
or other print or visual medium, or live 
performance, and for other purposes: 
CONFERENCE REPORT (H. REPT. No. 95-811) 

·The committee of conference on the dis
agreeing votes of the two Houses on the 
amendment of the House to the bill (S. 1585) 
to amend title 18, United States Code, to 
make unlawful the use of minors engaged 
In sexually explicit conduct for the purpose 
of promoting any film, photograph, nega
tive, slide, book, magazine, or other print or 
visual medium, or live performance, and 
for other purposes, having met, after full 
and free conference, have agreed to recom
mend and do recommend to their respective 
Houses as follows: 

That the Senate recede from Its disagree
ment to thp amendment of the House to the 
text of the bill and agree to the same with 
an amendment as follows: 

In lleu of the matter proposed to be in
serted by the House amendment to the text 

of the bill insert the following: 

That this Act may be cited as the "Protec

tion of Children Against Sexual ExploItation 
Act of 1977". 
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SEC. 2. (a) Title 18, United States Code, Is "(2) 'sexually explicit conduct' means ac JOHN CULVER. 

amended by Inserting Immediately after 
chapter 109 the following:~ 

;) "Chapter 11o-SEXUAL EXPLOITATION OF 
OHILDREN ~ 	 "Sec. 

"2251. Sexual explOit a tlon of chlldren. 
"2252. Certain activities relating to material.~ 	 Involving the sexu~l exploitation of 

minors. .i~ 
"2253, Definitions for chapter.


i) . "§ 2251. Sexual exploitation of chlldren 

('~!., "(a) Any person who employs, uses, per
'j sua.des, Induces, entices, or coerces any mi

nor to engage In, or who have a. minor assist 
.~ any other person to engage in, 'any sexually 

explicit conduct for the purpose of produci Ing any visual or print medium depleting 
such conduct, shall be punished as provided~ 

t~ 	 under subsection (c), if such person lmows 
!;<' or has reason to know that such visual or 
11 print medium will be transported In Inter

state or foreign commerce or malled, or IfII such visual or print medium has actually 
been transported In Interstate or foreignII commerce or malled. 

IIit "(b) Any parent, legal guardian, or per
son having custody or control of a,minor who 
knowingly permits such minor to engage In,~" or to assist any other person to engage in, 

~ sexually explicit conduct for" the purpose of 
producing any visual or print medium de

:~ picting such conduct shall be punished as, 
provided under subsection (c) of this sec'\ 
tion, If such parent, legal guardian, or per

i 
~ 
if 

son knows or has reason to know that such 
visual or print medium will be transported 
In Interstate or foreign commerce or mailed 
or If such visual or print medium has actu
ally been transported In Interstate or foreign 
commerce or mailed. 

I 
"(C) Any person who violates this section 

shall be fined not more than $10,000, or im
prisoned not more than 10 years, or both, 
but, If such person has a prior conviction 
under this section, such person shall be fined 
not more than $15,000, or Imprisoned not less 
than two years nor more than 15 years, or 

j both, 
"§ 2252. Certain activities relating to ma

terial Involving the sexual exploi
tatlon" of minors 

"(a) Any person who
.. (1) knowingly transports or ships In 

Intershte or foreign commerce or malls, for" 
the purpose of sale or distribution for sale, 
any obscene visual or print medium, If 

"(A) the producing of such v!sual or print 
medium Involves the use of a minor engag
Ing In sexually explicit conduct; and 

"(B) such visual or print medium depicts 
such conduct; or 

"(2) knowingly receives for the purpose 
of sale or distribution for sale, or knowingly 
sells or distributes for sale, any obscene 
visual or print medium that has been trans
ported or shipped In Interstate or foreign 
commerce or mailed, If 

"(A) the producing of such visual cr print 
medium Involves the use of a minor engag
Ing In sexually explicit conduct; and 

"(B) such visual or print medium depicts 
such conduct; 
shall be punished as provided In subsection 
(b) of this section. 

"(bl Any person who violates this section 
5hall be fined not more than $10,000, or Im
prisoned not more than 10 years, or both, 
but, If such person has a prior conviction 
under this section, such person shall be fined 
not more than $15,000, or Imprisoned not 
less than two years nor more than 15 years, 

or both. " 

"§ 2253. Definitions for chapter 


.' 

, "For the purposes of this chapter. the;.1 term
"( 1) 'minor' means any person under the<, 

age of sixteen years;
lilt 

CXXIII--"·.2333-Part 29J 

tual or slmulated
"(A) sexual Intercourse, Including genltal 

genital, oral-genital, 	 anal-genital, or oral
anal, whet~ er between persons of the same 
or opposite sex; 

"(B) bestiality: 
"(C) masturbation; 
.. (D) sado-masochlstlc abuse (for the pur

pose of sexual stimulation); or 
"(E) lewd exhibition of the genitals or 

pubic area of any person; 
"(3) 'producing' means producing, direct

ing, manufacturing. issuing, publishing, or 
advertising, for pecuniary profit; and 

"( 4) 'visual or print medium' means any 
film, photograph, negative, slide, book, maga
zine, 01' other visual or print medium .... 

(b) The table of chapters for title 18. 
United States Code, and for part I of title 
18, United States Code, are each amended 
by Insortlng Immefliately after the Item 
relating to chapter 109 the following: 
"110 Sexual exploltatlo!l of chlldren__ 2251", 

SEC. 3. (a) Section 2423 of title 18, United 
States Code, Is amended to read as follOWS: 
"~ 2423, Transportation of minors 

"(a) Any person who transports, finances 
In whole or 	part the transportation of, 01' 
otherwise causes or 	 facilitates the move
ment of, any minor in interstate or foreign 
commerce. or within tile District of Colum
.bla or any territory or other posseSSion of 
. the United States, with the intent-" 

.. (1) that such mHlOr engage in prostitu
tion; or 

"(2) that such mUor engage In prohibited 
sexual conduct, If sU2h person so transport
ing. financing, causing. or facllltatlng move
ment 1010WS or has reason to know that 
such prohibited sexual conduct wllI be com
mercially exploited by any person; 
silall be fined not more than $10,000 or Im
prisoned not 	more than ten years, or both, 

"(b) As used In this section
"(I) the term 'minor' means a person un

der the age of eighteen years; 
"(2) the term "prohibited sexual conduct' 

means
"(A) sexual Intercourse, including genltal 

genital, oral-genital. 	 anal-genital, or oral
anal. whether between persons of the same 
or opposite sex; 

"(B) bestiality; 
"(C) ma,turbatlon; 
"(D) sado-masochistlc abuse (for the pur

pose of sexual stimulation); or 
"(E) lewd exhibition of the genitals or 

pubic area of any person; and 
"(3) the term 'commercial explOitation' 

means having as a direct or Indirect goal 
monetary or'other material gain.", . 

(b) The table of sections for chapter 117 
of title IB, United States Code, is amended 
by striking out the Item relating to section 
2423 and inserting In lieu thereof the fol
lowing: 
"2423. Transportation of minors,". 

SEC, 4, If any provision of this Act or the 
application thereof to any person or circum
stances Is held invalid, the remainder of the 
Act and the application of th~ provision to 
other persons not Similarly situated or to 
other circumstances shall not be affected 

"thereby, 
And the House agree to the same, 
That the Senate recede from Its disagree

ment to the amendment of the House to the 
title of the blll and agree to the same, 

JOHN CONYERS, 
ELIZABETH HOLTZMAN. 

LAMAR GUDGER, 
HAROLD VOLKMER, 
ALLEN E. ERTEL, 

...DALE E. KILDEE, 
JOHN ASHBROOK, 
TOM RAILSBACK, 
PETER W, RODINO, Jr .. 

Managers on the Part Of the House. 

EDWARD M, KENNEDY. 
BraCH BAYH, 
DENNIS DECONCINI. 
CHARLES McC, MATHIAS, 
MALCOLM WALLOP, 
STROM THt;RMOND, 

Managers on the Part 01 the Senate. 

JOINT EXPLANATOay STATEMENT OF THE 

COMMITTEE OF CONFERENCE 


The managers on the part of the Senate 
and House at the conference on the disagree
Ing votes of the two Houses on the amend
ment of the House to the bill (S. 15B5) to 
amend title 18, United Stbtes Code. to "make 
Unlawful the use of minors engaged In sex
ually explicit conduct for the purpose of 
promoting any film, photograph. negative, 
slide, book. magazine. or other print or vis
ual medium. Or live performance, and for 
other purposes, submit the. following joint 
statement to the Senate and the House In 
explanation Of the effect of the action agreed 
upon by the man3gers and recommended In 
the accompanying conference report: The 
House amendment to the text siruck out all 
of the Senate blil after the enacting clause 
and inserted a substitute text. The Senate 
receded from Its disagreement to the amend
ment of the House with an amendment which 
Is a substitute for the Sena.te bill and the 
House amendment. The House amendment to 
the title changed the title to reflect the 
changes to the Senate bill by the House 
amendment to the text, and the Senate re
ceded from Its disagreement to the House 
amendment to the title, 

The prinCipal differences between the Sen
ate bill, the House amendment and the sub
stitute agreed to in conference are noted 
below. except for clerical corrections, con
forming changes made necessary by agree- . 
ments re3ched by the conferees, and minor 
drafting and clarifying changes. 

The "long titles" differ as between the 
House and Senate versions. The Conference 
substitute adopts the House provision, 

The Senate bill has a "short title." ·The 
House amendment does not. The Conference 
substitute adopts the Senate provision, 

The Senate bill has a "Findings" section. 
The House amendment does not. The Confer
ence substitute adopts the House version. 

The Senate bill contains an express re
quirement in proposed section 2251(a) that 
the crime be committed "knowingly." The 
House amendment does not. The Conference 
substitute accepts the House provision with 
the in tent thatit Is not a necessary element 
of a prosecution that the defendant knew the 
actual age of the child. 

The House amendment prohibits the trans
portation of visual or printed matter actually 
transported In interstate or foreign com
merce or mailed, whether or not the accused 
knew or had reason to know of such trans
porting or mailing. The Senate bill does not. 
The Conference substitute accepts the House 
provision, . 

The Senate bill contains an amendment 
offered by Senator Bayh to prohibit certain 
activities relating to "llve performances." 
The House amendment contains no compa
rable provision. The conference substitute 
omits the Senate provision In light of the 
fact that the Conference substitute con
tains amendments to Title IB U.S.C. 2423 
which would prohibit the Interstate trans
portation of any minor for the purpose of 
engaging In prohibited sexual conduct as 
defined in that section, if the conduct will be 
commercially exploited. The Conferees be
lieve that in most cases these provisions 
would cover the sexually explicit conduct of 
minors during live performances as drafted 
in the Bayh amendment. 
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Both the Senate b1ll and the House amend

ment contained an express "knowingly" re
quirement relating to the liability of any 

~ 	 parent, legal guardian, or person under pro
posed Section 2251 (b). It Is the Intent of the 
Conference Committee that such parent. 
legal guardian or person have control over 
the actions of the chlId when permitting the 
child to engage In sexually explicit con
duct. The proposed criminal act Is not pas
sive but Is to be an expression of knowledge 
and control. This contrasts with the decision 
of the Conference Committee 'to omit the 
"knowingly" requirement In the 'first subsec
tion of proposed Section 2251 as was dis
cussed previously. ' , 

The Senate bill and the House 'amend
ment contained Identical definitions that 
were placed In different sections. In the Con
ference substitute the definitions are 'uni
fied for all sections of the new Chapter llO 
and placed at· the end of the Chapter. It Is 
the Intent of the Conference Committee that 
the definition of "print and visual medium" 
be Interpreted broadly; I.e. "film" may In
clude but not be limited to electronic vis
ual Images or videotapes. It Is also the Intent 
of the conferees that the definltlon"of "sex
ually explicit conduct" be Interpreted so as 
to apply only to conduct that Is sexual In na
ture. For 'example the term bestiality as 
used In this definition woUld only apply to 
sexual bestiality. ., 

The Senate and House versions differ In 
their penalty provisions as follOWS: 

(a) The Senate bill provldes
(1) for production, a $10,000 fine, or a two 

year minimum and a 10 year maximum im
prisonment, or both, for the first offense; and 
for subsequent offenses, a $15,000 fine, or II 
5 year minimum and 15 year maximum, or 
both: (II) for transportation etc., a $10,000 
fine, or .a one year minimum and a ten year 
maximum Imprisonment, or' both, for the 
first offense. For subsequent offenses, 'a 
$15,000 fine, or a 2 year minimum and a 15 
year maximum, or both; (III) for the "Mann 
Act," a $10,000 fine or 10 years Imprisonment, 
or both, the same as existing In law. 

'(b) The House amendment provides a 
$10,000 fine or 10 years Imprisonment, or 
,both, throughout. 

The Conference Committee agrees that any 
person who Violates proposed Sections 225'1 
or 2252 of Title 18 dealing with production 
and trans!)ortatlon' will be fined not more 
.than '$10,000 or Imurlsoned not more than 
10 years, or both, bilt, If such per80n has a 
prior conviction under these sections such 
person shall be fined not more than $15,000 
or Imprisoned not less than 2 years nor more 
than 15 years, or both. A minimum sentence 
has been agreed to therefore for the second 
conviction. 

The Senate bl11 contains a section on the 
prohibition of transportation, sale or distri 
bution for sale of material deolctlng sexual 
exploitation of minors. The House amend
ment does not, The Conference substitute 
adopts the Senate provision with the modi_ 
fication that the visual or printed matter 
must ,be obscene and with the requirement 
that the prodUction of the matter Involved 
'the use of a child engaging In sexuallv ex
plicit conduct, It Is the Intent of the Con
ference Committee that If a minor has en
gaged In this sexually explicit conduct and 
there was a production of material using any 
printed or vIsual medium deolctlnf< such 
conduct that persons who knOWingly trans
port, ship. or mall for the purpose of sale or 
distribution. or knowingly thereafter receive 
for sale or dlstrlblltlon, or knowlnglV there
after sell or distribute for sale any such ma
terial are 'liable whether or not they have, 
cont,act with the minor or the original pro
duction of the material. 

Both the Senate bill and the HOuse amend

ment contain amendments to Section 2423 
of Title 18, United States Code. Although 
each version differs somewhat In form, the 
substantive proviSiOns are very slmllar with 
two exceptions: (a) The House amendment 
does not Include "simulated" sexual con
duct wlt~ln Its prohibition. (b) The House 
amendment requires that there be some 
commercial exploitation of the prohibited 
sexual conduct. The Senate bill does not. 
The Conference substitute adopts the House 
provisions, 

.The Senate bill amends existing Federal 
obscenity law to Increase the penalties of 
each violation that Involves the sexual ex
ploitation of a minor. The House amend
ment does not, The Conference substitute 
accepted the House provision because a ver
sion of Section 2252 (relating to transporta
tion and distribUtion of explicit material) 
was agreed to with an obscenity standard. 

TI1e Senate bill contains a "severability" 
section. The House amendment does not. 
The Conference Committee accepts the Sen
ate provision. 

JOHN CONy'ERS, 
ELIZABETH HOLTZl\lAN, 

LAMAR GUDGER, 
HAROLD VOLKMER, 
ALLEN E. ERTEL, 
DALE E. KILDEE, 
JOHN ASHBROOK, 
TOM RAILSBACK, 
PETER W, RODINO, Jr., 

Managers on the Part 0/ the House. 
JOHN CULVER, 

,EDWARD M, KENNEDY, 
BmCH BAYH, 
DENNIS DECONCINI, 
CHARLES McC. MATHIAS, 
MALCOLM WALLOP, 
STROM THURMOND, 

Managers on the Part 0/ the Senate. 

RESIGNATION, AS MEMBER AND 
APPOINTMENT AS MEMBER OF 
SELECT COMMITTEE ON NARCOT
ICS ABUSE AND CONTROL 
The SPEAKER laid before the House 

the following resignation as member of 
Select 	 Committee on Narcotics Abuse 
and Control: ' 

HOUSE OF REPRESENTATIVES. 

Washington, D.C., October 18, 1977. 


Hon. THOMAS P. O'NEILL, 

Speaker; , 

House 0/ Representatives, 


DEAR MR. SPEAKER: Following my appoint
ment as Chairman of the Select Committee 
on Population, I hereby resign from the Se
lect Committee on Narcotics. 

With every warm best wish, 
Yours, 

JAMES H. SCHEUER. 

The SPEAKER. Without objection, the 
resignation will be accepted. 

There was no objectiori. 
The SPEAKER. Pursua'nt to the pro

visions of House Resolution,77, 95th Cpn
gress, the Chair appoints the gentleman 
from New York (Mr. ZEFERETTI) as a 
member of the Select Committee on Nar
cotics Abuse and Control to fill the exist 
ing vacancy thereon. 

PROPOSAL FOR A 5-MlNUTE RECESS 
OF THE HOUSE 

(Mr. ANDERSON of Illinois asked and 
was given permission to address the 
House for 1 minute and to revise and ex
tend his remarks,) ... , 

Mr. ANDERSON of Illinois. Mr. 
Speaker, during the recess that ended 
recently, I have had an opportunity to 
visit personally the fioor of the other 
Chamber and to learn something of the l 
negotiations that are going on over ~ there with respect to the way in which 
the continuing resolution for the Depart rments of Labor, and Health, Education, I 
and Welfare should be handled. 	 I 

I think that it would save the time I' 

of the Members of this body if we could ~. 
have a 5-minut.e recess merely to dis t. 
cuss these matters among ourselves. F 

1·
RECESS 

~,
Mr, ANDERSON of Illinois. Mr. , 

Speaker, I ask unanimous consent that 
the House stand in recess for 5 minutes. 

The SPEAKER. Is there objection to 
the request of the gentleman from Illi 
nois? 

Mr. BAUMAN. Mr. Speaker, reserving 
the right to obiect, we have recessed now 
three times. The Speaker has made It 
clear that under the rules there is abso
lutely no way in which this matter could 
be considered today. It is even doubtful 
that it could, be considered next week. 

What is the purpose of continuing to 
recess and recess and recess, since there 
is nothing that could be done today? 
Will the gentleman from Illinois inform 
me as to what might be accomplished 
by this? 

Mr. ANDERSON of Illinois. Mr, 
Speaker, will the gentleman yield? 

Mr. BAUMAN. I yield to the gentleman 
from Illinois. 

, Mr. ANDERSON of Illinois. Mr. 
Speaker, it is very' difficult for me to 
say, frankly. I want to be just as candid 
with the gentleman from Maryland (Mr. 
BAUMAN) as I can be. 

I have 	reason to believe that if cer
tain Members would have 4 or 5 minutes 
to visit together, perhaps we could then, 
come back and adjourn this House until 
next Tuesday. 	 . 

Mr. BAUMAN. I think that could be 
done, now. 

Mr. ANDERSON of Illinois. Mr. 
Speaker, the gentleman may possibly be 
correct. I see some advantages in pur
suing the course 'that I have suggested, 
and that would not delay us for more 
than 5 minutes. 

Mr. BAUMAN. Mr. Speaker, we have 
special orders scheduled, and we have 
.other matters that can be taken care 
of in the interim, 

Mr. Speaker, I withdraw my reserva
tion of object,ion, 

Mr,' ANDERSON of, Illinois, Mr. 
Soeaker, I renew my unanimous-consent 
request that the House stand in recess 
for 5 minutes. 

The SPEAKER. Is t.here obiection to 
the request of the gentleman from Illi 
nois? 

There was no objection, 
The SPE AKER. The Chair declares 

the House in recess for a period of 5 
minutes. i 

, il
AccordiUldy (at 2 o'clock and 51 min

utes p,m.) the Hou,:;e stood in recess for 
approximately 5 minutes. ' 

I: ' 

j
. 


1 
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tleman from Maryland. Hon. GOODLOE 
BYRON. for his leadership on this bill. and 
als'o the chairman of the National Parks 
and Insular Affairs Subcommittee, Hon. 
PHILLIP BURTON. and ,the gentleman from 
Kansas. Hon. KEITH SEBELIUS. for the 
more comprehensive feat.ures which they 
so ably worked Into this piece of legisla
tion. 

The Appalachian Trail extends for 
nearly 2.000 miles from Maine to Geor
gia. and provides an outstanding oppor
tunity for people on the crowded east
ern seaboard to relish the outdoor pleas
ures which this footpath provides. We on 
the west coast have 'a companion na
tional scenic trail-.:.the Pacific Crest 
Trail-which runs from the Canadian to 
the Mexican borders along the backbone 
of the Cascade and Sierra Nevada moun
tain ranges through Washington. Ore
(Son. and California. ' 

I know that both of these existing na
tional trails are extremely popular. Use 
has been extremely heavy, and wi1llikely 
become all the more so as time passes. 
As we are likely to bring additional na
tional trials into the national trails sys
tem in the years ahead. it will be impor
tant that the trail managers assure that 
the use of these new trails. as well as the 
two existing trails. is sufficiently. allo
cated and controlled so that the pleasure 
of an outdoor' hiking experience is not 
diminished by crowded conditions and 
adverse impacts on the trail resources 
themselves by excessive use. I believe that 
the institution of management plans, re
quired by this bill to be developed for all 
national trails. provides an excellent 
medium for the planning and imple
mentation of mechanisms to keep on top' 
of this situation. 

Mr. Speaker, I realize that the funding 
authorized by this bill is substantial. But 
there is probably no other outdoor rec
reation opportunity so easily available to 
so many millions of people along the 
eastern seaboard as is represented by this 
trail. I believe it will be a sound in vest
ment which \ve will never regret having 
done. and we must do it expeditiously or 
we will lose to confiicting development, 
major sections of the route for all time. 
I think it must be emphasized that the 
development and preservation of this 
trail has always been. and must continue 
to be, an effort participated In by many 
organizations and individuals. With this 
added potential for greatly strengthened 
Federal financial participation, the State 
and local governments and other enti
ties must also do more. With this coop
erative spirit, both financially and other
wise, much can be accomplished. 

I urge my colleagues to support the 
adoption of this bill. 

Mr. WYLIE. Mr. Speaker, I rise in sup
port of H.R. 8803, the Appalachian Trail 
amendment to the National Trails Act. 

Most of us, whether hikers or not, have 
heard of the Appalachian Trail. Because 
of its length, more than 2,000 miles, Its 
beauty and solitude lie within a half 
day's drive for almost two thirds of the 
American people, my State of Ohio in
cluded. Because it winds through 14 
States, the famous footpath' passes 
through a fascinating and virtually end

less procession of biological, geological, 
and historical facts about our land. 

This priceless heritage Is threatened 
tociay by private development. Already 
175 miles of the trail have had to be 
diverted to public roads for lack of right 
of way. Many more miles are in serious 
jeopardy. 

This bill does not seek to create a 2,000
mile long national park for that In itself 
would eliminate part of the character of 
the trail. It simply seeks to authorize the 
National Park Service to acquire those 
sections which are in immediate danger 
of being lost. 

When you consider the number of 
Americans who enjoy the trail today and 
who will enjoy it tomorrow; when you 
consider that the trail is maintained and 
.will continue to be maintained by the 
volunteers of the Appalachian Trail con
ference at no cost to the taxpayer; when 
you consider that if we fail to meet the 
threat to the trail today we will never be 
able to recreate anything like it; I believe 
you will conclude with me that H.R. 8803 
is a b!11 that strongly merits our favor
able consideration. 

MI'. MOORHEAD of Pennsylvania. Mr. 
Speaker, I rise in support of H.R. 8803, 
legislation designed to provide perma
nent protection to the Appalachian 
Ti·ail. 

There is no question that the Appa
lechian Trail is one of the great symbols 
of America's wilderness heritage. A 
unique blend of Federal and State co
operation was fostered. by the 1968 Sce
nw Trails Act to assist the conservation 
organizations in the Appalachian Trail 
conference to protect the trail. 

Much good work has been accom
plished, but immediate Federal financial 
aSfist3nce is necessary in order to pre
servPo and improve the trail route. At the 
pl'esent time some 175 miles of the trail 
are located on public highway. In Penn
sylvania the integrity of the trail route 
is threatened by the encroachment of 
second home developments; clearcutting 
and other incompatible land uses. 

This bill is not· designed to preempt 
State land acquisition for the trail. Much 
of the $30 million authorized to be spent 
annually would be in the form of match
ing grants. However, it is apparent that 
th~ States have only limited resources 
fol' this worthwhile project. Pennsylva
nia has "aI'l'i'rropriated $500,000' for this 
fiscal year to protect its 250 miles of 
the trail, but purchase of a single site 
sla.ted for extensive development near 
scenic Wolf Rocks would more than wipe 
out this fund. ' 

I also strongly endorse the provisions 
in the bill widening the potential trail 
corridor to 1,000 feet and continuing the 
existence of the Appalachian Scenic 
Trail Advisory Council. Their work has 
been most effective. 

GENERAL LEAVE 

Mr. PHILLIP BURTON. Mr. Speaker, 
I ask unanimous consent that all Mem
I:;ers may have 5 le;;:islative days within 
which to r~vise and extend their re
marks on the bill under considel',ation. 

The. SPEAKER. Is there objection to 
the request of the gentleman from Cali
fornia? 

There was no objection. " 
The SPEAKER. The question' 

the motion offered by the 
from California <Mr. PHILLIP 
that the House suspend the rules 
pass the bill H.R. 8803, as amended 

The question was taken. . , . 
Mr. ASHBROOK. Mr. Speaker 

that I dem-and the yeas and nays.. 
The yeas and nays were ordE 
The SPEAKER. Pursuant to 

rule XXVII, and the Chair's 
nouncement, further proceedings 
vote will be postponed. 

SEXUAL EXPLOITATION 
MINORS , 

Mr. CONYERS. Mr. Speaker;"! 
to suspend the rules and pass' 
<H.R. 8059) to amend chapter 1 
monly called the Mann Act) of 
United States Code. to 
transportation of minors 
or foreign commerce for 
poses, as amended. 

The Clerk read as follows: 
H.R. 8059 

Be it enacted by the Senate 
Of Representatives Of the United 
America in Congress assembled. 
tlcn 2423 of title 18, United States 
ame01ded to head as follows; 
"~ 2423. Transportation of minors 

"(a) Whoever transports. finances In 
or part the transportation of, or . 
causes or facilitates the moveme 
minor In interstate or foreign commerCE 
within the District of Columbia or 
tory or other possession of the 
with the Intent

"( 1) that such minor engage 'In 
tlon; cr 

"(2) that such minor engage In 
sexual conduct, If'such person SO 

Ing. finanCing, causing, or fac!! 
ment knows or has reason to know 
prohibited sex'ual conduct will be 
clally exploited by any person shall 
not more than $10.000 or 
more than ten years. or both. 

"(b) M. used In this sectlon- .' 
"( 1 ) the term 'minor' means a,' 

under the age of elgh teen years; 
"(2) the term 'prohlblted sexual 

means
"(A) sexual Intercourse. Including 

genital. oral-ge:1ltal, anal-genital. 
anal. whether between persons of 1 
or opposite sex; 

"(B) bestiality; 
"(e) masturbation; 
"(D) sado-masochlstlc abuse (fOr 

pose of sexual stimulation); or 
"IE) lewd exhibition of the 

pubiC area of any person; and . 
"(3) the term 'commercial 

means having as a direct or 
monetnry or other material gain., 

SEC. 2.,The table of sections f( 
117 of title 18. United States' 
amended. by striking out the Item 
section 2423 and Inserting In lieu 
folloWing: 
"2423, Transportation of minors,". ;. 

SEC, 3. (a) Title 18. United sta.tes 
amended by inserting Immediate 
chapter 109 the following 
"Chapter 110,-SEXUAL 1 

CHILDREN 
"Sec, 
"2251. Sexual exploitation of ch!1dren. : 
"§ 2251. Sexual exploitation of chI! 

"(a) Any person who emplOyS, 

I 



october 25, 1977 CONGRESSIONAL RECORD-HOUSE .349,913 
suades, induces, entices, or coerces any minor 
to engage In, or to have a minor assist any 
otber person to engage In, any sexually ex
p!1clt conduct for the purpose or promoting 
any film, photograph,_ negative, slide, book, 
magazine, or other visual or print medium, 
sball be punished as provided under 3ubsec
tlon (d), If such person knows or has reason 
to knoW that such film. photograph. nega
tive, slide, book, magazine, or other visual or 
print medium will be ma!1ed or tra.nsported 
In Interstate or foreign commerce or If such 
111m. photograph, negative, slide, book. maga
zine or other visual or print medium has 
actually been mailed or- transported In Inter

'state or foreign commerce. 
:"'(b) Any parent. legal guardian. or _person 

having custody or control of a mlncr _who 
knowingly permits such minor to enga!;e In. 
or to assist any other person to engage In. 
sexually expllcl t conduct for the purposp. of 
promoting any film. photograph,: negatl\·~. 
slide. book. magazine. or other visual or print 
medium shall be punished as provided under 
subsection (d), If such parent. legal guar
dian, or person knows or has reason to know 
that such film. photograph, negative, slide, 
book; magazine, or other ,,!sual or print me
dium will be mailed or transported In Inter

_ 6j;ate or foreign commerce or -If such film, 
'photograph, negative, slide, book, magazine 
or-other visual or print medium has actually 

, been mailed or transported In Interstate or 
foreign commerce. 
tnc) For the purposes of this section, the 

!arm
""1) 'minor' means any person under the 

sixteen years; 
-'sexually expllclt conduct' means ae
slmulated
sexual Intercourse, InclUding genital

oral-genital, anal-genital, or oral
between persons of the same or 

(for the pur-

J:..tU....1!;K Is a second demanded? 
Mr. Speaker. I de-

The content of the law is as follows: 
It was found that the present law, in 

title 18, of the United States Code, 2423, 
, prohibits the transportation by common 
carrier of females under the age of 18 
across State lines to engage in prostitu~ 
tion, deba.uchery, or other immoral prac~ 
tice, Unfortunately, there is no relevant 
provision in the present law which would 
apply to males under 18 years of age. The 
first section of H,R.8059 applies the same 
criminal penalties of a fine of not more 
than $10,000 or imprisonment of not 
more than 10 years, or both, which exist 
now in the law, to the transportation of 
any minor person under 18 years of age. 
In other words, we amend the Mann Act 
to apply to persons of both sexes. 

In addition, this legislation also pro~ 
hibits the use of children in acts of sex
ually explicit conduct for the purpose of 
promoting printed or filmed matter by 
creating a new section of the Criminal 
Code, section 2251. 

Mr. Speaker, I express my gratitude to 
the other Members, particularly mycol~ 
leagUe, the gentleman from Michigan 
(Mr. KILDEE) , who has brought this seri~ 
ous problem to the Members' attention 
through other legislation. This was a bi~ 
partisan effort and was encouraged ini
tially by the distinguished chairman of 
the committee, the gentleman from New 
Jersey, Mr. RODINO. 

H.R. 8059 was reported from the com
mittee, with amendments, one of which 
does not appear on the October 12 printed 
version of the bilI. I would like to men
tion briefly that the amendment which 
was the subject of' discussion and sup
port in the subcommittee and the com
mittee markup would amend the Mann 
Act to penalize not only those who trans
port, finance or facilitate the movement 
of a person under the age of 18 in inter
state or foreign commerce, with the in
tent that that minor engage in prostitu
tion, but also if that minor engages in 
prohibited sexual conduct if that con
duct. is to be commercially exploited. The 
purpose is to penalize persons who induce 
children to perform sexually explicit con
duct not just for money but for any direct 
or indirect gain and at the same time to 
avoid penalizing a 16-year-old male who 
brings a female of the same age across 
State lines" w!~b her consent or perhaps
vice versa, to engage in sexual conduct. 
We do not wish to breath new life into 
this questionable interpretation of the 
intent of Congress in 1910. By amending 
the Mann Act we hope we h~ve not run 
that risk, and we make the 'necessary 
corrections. 

Mr. Speaker. a word about constitu
tionality. It is the strong opinion of the 
representatives of the Department of 
Justice and the constitutional scholars 
who appeared before our subcommittee 
and who gave testimony that H.R. 8059 
is clearly constitutional. We have ap
proached this matter with some legal 
care, because the worst thing that could 
happen is that the 95th Congress pass a 
law that would in one section or another 
be found unconstitutional. . 

And then, as I have said before on the 
floor, this would result in a counterpro
duct!ve activity. 

We want a good, strong. prosecutable 

law, one which will penalize for abuses 
and protect the rights' of children. H.R. 
8059 is that product, and it seems to me 
that we can urge the sUp'port of the en
tire membership for this legislation, 

There were many other amendments 
and issues considered. I think I should 
mention several of those at this point. 
The issues the committee considered in
cluded whether' the proposed legislat10n 
should amend title 18 or be placed else
where. 

We feel rather strongly in the Commit
tee on the JudiCiary that the integrity 
and consistency of our system,of codifi
cation of laws-and there are several bills 
on that subject that are movirig for
ward-should be maintained, and that a 
proposed criminal statute belongs prop
erly in title 18 of the Federal Criminal 
Code. . " 

We considered also whether criminal 
penalties should be more severe than the 
present Mann Act penalties of a $10,000 
fine and io years in prison or both. We 
decided they should not be. That was 
based on the fact that in some State 
jurisdictions, where much more severe 
penalties are had, sometimes there is a 
reluctance to convict and sometimes 
there is a reluctance to even prosecute, 

The committee debated whether sec
tions of the bill penalizing the transpor
tation, distribution, and dissemination 
of material could be unconstitutional and 
concluded that the danger was great, and 
that we ought not try to move that 
provision into the 'present legislation. 

We addressed the separate issue of ju
venile prostitution by amending the 
Mann Act. When' faced with the question 
of whether present Federal law was ade
elUate to cover the person who induces or 
coerces a child to engage in sexually 
explicit conduct for the purpose of pro
moting printed 01' visual matter, we de
termined it was not and so created new 
section 2251 of title 18, United States 
Code. 

We think on review that we have now 
a piece of legislation that goes not only 
to sexual abuse but to those who would 
engage children in pornographic activity. 
It also precludes penalizing parents who 
may sometimes be aware of their chil
dren's activity but may be totally with
out the ability to curb those activities, 

So on balance, I will say to my col
leagues that we think we have presented 
to the Members a piece of legislation 
that will merit their sUPPort. ' 

There is one additional thought I might 
leave with the Members. There is an-' 
other similar piece of legislation pending. 
It has been my understanding that all of 
this legislation will be before the con
ference committee. . 

Mr. Speaker, it is my intention to rec
ommend to the chairman of the full 
committee that the gentleman from 
Michigan (Mr. KILDEE) be included in the 
list of conferees to be named, 

Mr. Speaker. the details of the com
mittee consideration are as follows; 

H.R. 8059 prohibits the transportation 
of male or female children under 18 when 
the intent exists that the minor engage
in prostitution, The first section of H.R. 
8059, which amends section 2423 of title 
18 United States Code, addresses a form 
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of child abuse identified in hzarings as 
juvenile prostitution. The committee was 
influenced by the Senate bill S. 1535, 
section 4(a), which addressed this pro
blem by making it a Federal 'crime for 
anyone to transport any person under 18 
years of age across State lines to'engage 
in prostitution. ' 

It' was found that present law: 18 
United states Code 2423, prohibits the 
transportation by common carrier of fe
males under age 18 across State lines to 
engage 'in prostitution, debauchery or 
other immoral pi:actice. There is no re
levant provision in pl:esent law which 
woUld' apply' to males under 18. The first 
section of H.R. 8059 applies the same 
criminal, penalties of a fine of not more 
than, $10.000 Dr 'imprisonment oC'not 
more than 10 years. or both, which exist 
now in the law to the transportation of 
ariy "minor" person under 18 yeal;s' of 
age,: .; 

The committee removed hinguage iri 
18 United States Code 2523 concerning 
"debauchery" and "other immoral acts." 
because the case law shows no clarity 
in the deftnitions of these items. 

H.R. 8059 also prohibits the use of 
children in acts of sexually explicit con
duct for the purpose of promoting 
printed or filmed matter in the following 
way: 

Subsection' (a) of amended title 18, 
section 2251 makes it' a Federal offense 
for anyone to use' children under the 
age of 16 in the production of porno
graphic materials, Because present Fed~ 
eral obscenity law's';focus' almost exclu
sively on the maiilng, distribution, and 
importation of obscen'ematerials, they 
do not directly address' ttieuse and abuse 
of children in the production of obscene 
materials which .are introduced in in
tersta'te or foreign'commerce: 

Subsection (a) of 2251 will fill the gap 
in existing ,law by declaring such use of 
children punishable. The section pro
hibits any person from employing, using 
persuading, enticing, or coerCing ar,y 
minor to engage.in or assist in any sexu
ally explicit conduct, the purpose of 
which to promote printed or visual mat
tel' if that person knows or has reason to 
know such matter will be mailed or 

tended by the word "permits," "Permis
sion" is not to be passive, but an active 
giving, encouragement, inducement, or 
enticement. 

Subsection (c) of amended titie 18, 
section 2251 contains new definitions. 

Paragraph (1) defines a minor as any 
person under the age of 16. 

Paragraph (2) defines sexually explicit 
coriduct as actual or simulated 'sexual, 
intercourse including genital~genital. 
oral-genital. anal-genital, or oral-anal 
whether between persons of the same or 
opposite sex,' bestiality, masturbation, 
sado-masochistic abuse and the lewd ex
hibition of the genitals or pubic area. 
and 

Paragraph (3) defines promoting as 
prodUCing, directing, manufacturing, 
pursuing, publishing, or advertising for 
pecuniary profit. 

Subsection (d) of amended title 18, 
section 2251 provides a penalty of a fine 
of not more than $10,000 or imprison
ment of not more than 10 years or both. 

H.R. 8059 was reported from commit
tee .with amendments, one of which does 
not appear on the October 12 printed 
version of the bill. The amendment,. 
which was the subject of bipartisan dis
cussion and support in subcommittee and 
committee markup. would amend the 
White Slave Traffic Act to penalize not 
only those who transport, finance, or 
facilitate the movement ofa person 
under the age of 18 in interstate or for
eign commerce with the intent that that 
minor engage.in prostitution, but also if 
that minor engages I;} prohibited sexual 
conduct if that conduct is to be com
mercially exploited. The intent is to 
penalize persons who induce children to 
perform sexually explicit conduct not 
just for money but for. any direct or 
indirect gain and at the same time to 
avoid penalizing a 16~year~0Id male who 
brings a female of the same age across 
State lines, with her consent or vice 
versa. to engage in sexual conduct, We 
did not wish to breath new life into this 
questionable interpretation of the intent 
of Congress in 1910. By amending the 
l'I;Iann Act we hone we have not run that 
rIsk, 

The context in which H,R. 8059 was 
transported in interstate or foreign com~' consider was the following: 
merce,regardless of whether it actuallY, At the beginning of the 95th Congress, 
in fact, is so mailed or transported, or if a series of'bilIs, with more than 100 
such matter has been malled or trans- cosponsors, was introduced that' ad
ported in interstate or foreign commerce, dressed the problem' of sexual abuse of 
regardless of whether the person knew' ,children, Primary sponsors of these bills, 
or should have known it would be so 
mailed or transported. 

Subsection (b) 'of 2251 makes it a Fed~ 
eral crime for the parent, guardian or 
other person having custody, or control 
over a minor to knowingly permit such 
minor to engage in sexual explicit 
conduct. 

The sco'pe of the section is much the 
same as the Senate provision. The com
mittee wishes to. affirm the fact that it 
has limited the circumstances under 
which a parent or guardian having con
trol of a minor permits that minor to en-' 
gage in the proscribed conduct, No par
ent will be punished 1£ he or she has some 
knowledge of the minor's behavior but 
does not have the requisite control or 
dominion over the minor which is in-

each of which carried the t\tle of the 
"Child Abuse Prevention Act" were 
Congressmen DALE KILDEE, D~mocrat 
of Michigan, and JOHN MURPHY, Demo~ 
crat, of New York, With one exception, 
these bills contained identical subs tan
tive provisions providing criminal penal
ties for sexual abuse of children as de~ 
fi~ed in the bills. However, some of the 
bllls placed these provisions in title 18, 
the Criminal Code; these were referred 
to the Judiciary Committee for con
sideration, Others proposed these same 
criminal pro~ions as amendments to 
the Child Abuse Prevention and Treat
ment Act located in title 42, United 
States Code: these were referred to the 
Education and Labor Committee. 

Congressman CONYERS on June 28, 

1977, introduced H,R. 8059 to" 
chapter 117 (commonly called . 
Act) of title 18, United State 
prohibit the transportation of 
interstate' and foreign c 
sexual purposes. That bill 
solely to the Subcommittee on 

The two committees worked 
parallel course toward reporting out 
islation. . "" ',: 

After considerable staff in,,;'"•• ":': 
and interviews, the S1.: 
Crime beg'an a series of 
explored 'the need for, 
tion,in this area: Much 
already ,come to the attention
subcommittee regarding the rapid 
era tion of theSe practices.' It 
subcommittee's .intent in' these 
toestablish tWj) things: :f.irst, the 
and scope of. the abusive practices 
to be proscribed by the bills 
and second.. whether eXisting 
State laws were comprehen 
to control these practices, arid 
such laws ,were being enforced. 
view'edthe bills with the pOint 'V!,y 

that, establishing, the 
tionable conduct-even 
duct-is taking place does 
sarily establish the need for ne\V 
criminal legislation. .. 
. We kept in mind that' aUUltlOnal 

may be needed, but perhaps nc 
laws, We came to the hearing~ 
minds, anticipating that the 
problems of sexual abuse and 
tion of young people may be 
child care, education, m 
family support, juvenile 
facilities, and employment, 

On May' 23, 1977.. the 
members heard from Prof. 
of, Lewis College,': who is one 
country's' leading authorities' 
problem of sexual abuse of 
Judlanne Densen-Gerber,,, 
the issue" appeared a,lso. f 
Rembar, who is anatt.ornev 
tensive knowledge of first 
problems relating to obscenity, 
timony. . 

On Wednesday, May '25, 
g&tOl' Lloyd Martin from 
he&ds up one of the 
abus(' squads In a 
peared to discuss enforcemen~; 
on the local level to give ,detaueu 
mony concerning the tYIJ~" 
involved in this activity an 
are drawn into such activity.' 
Leonard. a member of the 
tri,ct Attorneys Associatio 
Mich., came to Congress 
strides the Nation's pros 
taken to address the p 
from the American Civil 
Ms, Heather Florence, 
of the Communications 
tee, which studies current 
impact on first amendment 
uated the bills before the subcorrlJn~ 
and expressed ACLU's ODDosition: 
tain provisions of H.R. 

On June 10, 1977, the 
subcommittee and those 
Education Subcommittee sat 
an important hearing on the 
3913 and 4571. The majority 0 f 
who appeared were from 

http:engage.in
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ar;encies that have jurisdiction over and 
the responsibility for the enforcement of 
Federal obscenity statutes. Each subcom
mittee wanted to hear the statements of 
representatives of the Department of 
Justice, the U.S. Postal Service, and the 
U.S. Customs Service to make adetermi
nation as to the need, for and enforce
ability of the bills before them. Mr, John 
C. Keeney, Deputy Assistant Attorney 
General of the Criminal Division, U.S. 
Department of Justice; 'gave cogent and 
Informative testimony, particularly on 
the' constitutionality of the same pro
visions that troubled the ACLU. ' 
,', Our final and most productive hearing 
'6~curred on September 20, 1977, at which 
tim€; we heard from a representative of 
tIle National Conference of State Legis
.latures, Kenneth Maddy. We co~mis
sioned ,that organization to s,urvey the 
individual States and ascertain the con
'tent of their laws in order to help us 
determine how the States under present 

. ;law are coping with the problem, and 
:1i1' 'What areas they would turn to the 
:Fflderal Government for assistance. We 
. invited Larry Parrish, a former U,S. At
,tcrn'ey from Memphis, Tenn" to tell us 
;,6['h1s experience in prosecuting under 
"present Federal obscenity law, and we 
el,leard from Delaware State Attorney 
~-~'-,,-' Hichard Wier, who informed 

his State came to enact a new 
;;.r,-,:;:obscenity law encompassing child por

A county prosecutor, Hobert 
described the operation of 

's office in obscenity 
benefited from hearing from 
Fahringer. who does defense 

area 'of Federal obscenity· 
who discus:sed the constitution-. 

proposals before our subcommit
was accompanied by probably 

'famous client. Larry Flynt, pub-
HusUer magazine. . 
mes, the committee considered 
mhether the proposed leglsla

amend title 18 of the United 
or be placed elsewhere. We 

the interest of integrity and 
mslstence of our system of codification 

\VS, a proposed criminal statute 
belongs in title 18 the Federal 

Code. We con~idered also 
criminal penalties for the be

be more severe than pres
. penalties of a $10,000 fine 
imorisonment or both, and 
that they should not. In 

the committee debated 
sections of the bill penalizing 

rtation. distrihut\on and dis
of materials could be uncon
and Concluded the danger 

"We addressed the sepal'ate 
prostitution by amend

Act, When faced with the 
ether present Federal law 
to cover the person who 

a child to engage in 
conduct for the pur
printed or visual mat
~d it was not and so 

-~ections 2251 of title 18 
~?de. 

~uel",.",;~c:rutinized present State 
if by legislating the 

'. It Would be intruding
reserved for 'the States un
POwer of the Constitution. 

The committee was careful in its leg
islation, bearing in mind the fact that in 
1978, 37 States will have adopted pro
hibitions against the use of children in 
pornograj::hic materials. We perceived a 
need to not supplant or discourage State 
and local response to those practices, but 
to respond in the areas where the States 
turned to the Federal Government for 
assistance. 

On September 26, 1977, the subcom
mittee members met to markup H.H. 
8059, Mr. CONYERS' bil! which would 
have amended 18 United States Code 
2423 to ap'ply to minors transported 
across State lines for sexual purposes. 
. Ms. HOLTZMAN introduced 'an amend

ment in the nature of a substitute which 
paralleled the Senate Judiciary Commit
tee provision amending the Mann Act. 
It was accepted. The subcommittee re-' 
jected a proposal to amend the Child 
Abuse Prevention and Treatment Act to 
require that no State receive funds under 
that act unless it passes a criminal law 
prohibiting the sexual exploitation of 
children. Finally, the subcommittee 
adopted Ms, HOLTZMAN'S amendment to 
prohibit the inducement of a child to 
engage in sexually explicit conduct for 
the purpose of photographing and ship
ping the products in interstate com
merce. This 'provision is also similar to 
the Senate version although the penalties 
are comparable to present Mann Act pro
scriptions. The subcommittee reported 
the bill to committee by a 4-to-O vote. 

The committee met, on September 29, 
1977, to markup H,H. 8059 as reported 
from subcommittee with amendments. 
Diocussion ensued on Mr. HAILSBACK'S 
proposal to tie child abuse funding to 
State criminal laws on'sexual abuse. This 
was rejected .in committee also. 'Mr. 
ERTEL, another subcommittee mp.mber, 
proPosed an amendment to section 2251 
which was adcp~ed to add the wor'ds "or 
if such film, photogl'aph, nega,tive, slide, 
bcok, magazine, or other visual or print 
medium has actually been mailed or 
transported in interstate or foreign com
merce." This would enable prosecution if 
there has been mailing or transporta
tion \vithout knowledge or intent on the 
part of the promoter. Tl~ subcommit
tee is grateful to Ms. ,HOLTZMAN for her 
determined effort to fashion a bill which 
would te both constitutional and protect 
the rights of children. The two amend
ments which she offered in subcomm\t
tee I':ecame the substance of H.H. 8059. 
voted by committee. 

I am hO'peful that HR 8059 wii! afford 
the ,Department of Justice a useful and 
constitutional tool to employ against the 
evils of juvenile prostitution and child 
pornography. , 

Mr. ASHBROOK. Mr, Speaker, I yield 
5 minutes to the ranking minority mem
ber of the Committee on the Judiciary. 
the gentleman from Illinois (Mr. Mc
CLORY J. 

Mr. McCLOHY. Mr. Sr:eaker, I thank 
the gentleman for yield'h1g this time to 
me. . , ' 

MI'. Speaker, I rise in strong'support 
of this legislation. First, I want to com
mend the chairman of the subcommittee, 
the gentleman from Michigan (Mr. 
CONYERS), the ranking minoritv mem
ber of the Subcommittee 011 Crime, the 

gentleman from Ohio (Mr. ASHBROOK), 
and the committee itself for bringing
forth this legislation. . 

I had the privilege of testifying be
fore the committee in support of the 
measure. I might say there' has been 

graat interest in this legislation in II

lin'Jis, largely generated by some ex ! 

tremely important investigative work 
done by reporters of the Chicago Tri
bune. The Tribune articles, written by 
Mi~hael Sneed and George 'Bliss helped 
to establish that a great deal of the traf
ficking in young people for purposes of 
child pornograr:hy was teing carried on 
in the state of Illinois: especially in the 
general Chicago area, as well as in some 
of the other large metropolitan areas of 
the country. " ' 

I know that the gentleman from 
Michigan (MI'. KILDEE) has been very 
active in sponsoring and promoting this 
legislation. He also deserves to be very 
highly commended., 

I am confident that the press-media 
reports and the action which the Con
gress is, now taking, on this legislation 
are going to focus great national atten
tion on the terrible evil which is being 
perpetrated by. the trafficking in young 
people for pornographic purposes. I am 
confident, too, that this will serve as a 
great deterrent, as will the actions that 
are taken in the investigatioll and pro
secution of offenders who are covered by 
this legislation. 

MI'. Speaker. H.H. 8059 will help pre
vent that crime so dreadful to us all-' 
the sexual abuse of children. Child por
nography, as it is generally called, is 
one of the most abhorrent crimes that we 
can conceive of. Despite an almost over
whelming desire on the' part of all Mem
bers of this Chamber, there have been 
problems in properly;formulating a law 
that courts later would not find in vio
lation of first amendment guarantees. 

I know that it is the hope of my col
league, Mr. CONYERS, chairman of the 
House Judiciary Committee's Subcom
mittee on Crime, that H.H. 8059 avoids 
the possible pitfall which constitutional 
experts have cautioned the'subcommit
tee about. 

What the Subcommittee 011 Crime pre
sented to the full Judiciary' Committee, 
which voted its approval. is a bill that 
prohibits sexual abuse of children while 
avoiding that constitUtionally suspect 
area of prohibiting distribution of mate-· 
rials that are the fruits of child abuse. 

'It 'should be noted that both the U,S. 
Department of Justice and the American 
Civil Liberties Union are in support of 
H.H. 8059, 

I strongly urge that my colleagues on 
both sides of the aisle approve this meas
ure which amends title 18 of the Crim
inal Code to provide criminal penalties 
for persons who use children in acts of 
sexually expliCit conduct for the purpose 
of promoting printed or filmed matter. 

Mr, Sj::eaker, I therefore urge support 
of the motion to suspend the rules and 
pass H.H. 8059 which every decent, con
cerned, and thoughtful American man 
and woman should support. Thank you. 

Mr. CONYERS. Mr, Speaker, I yield 
5 minutes to the gentlewoman from New 
York (Ms. HOLTZMAN) . 
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Ms. HOLTZMAN. Mr. Speaker, I thank 
the gentleman for yielding. 

Mr. Speaker, I rise in strong support 
of this legislation, and I particularly 
want to commend the chairman of the 
subcommittee for his responsible leader
ship in bringing to the House a bill that 
will address the vicious problem of child 
pornography, and w11l do so effectively 
by avoiding constitutional problems. . 

The bill before us, I think, will be 
an effective measure. It will penalize per
sons who use children in acts of sexually 
explicit conduct to promote any prtnted 
or filmed materiaL The bill also penalizes 
parents who knowingly consent to the 
use of their youngsters in the production
of such material. 

In addition, the bill makes some im
portant changes in the Mann Act. First, 
it broadens its coverage by providing pro
tection for both young boys and young 
girls: second, it provides penalties for the 
transportation of minors across State 
lines for purposes of any prohibited sex
ual conduct which will be commerCially 
exploited; and third, it, removes the 
vague language that made the Mann Act 
objectionable in the past. 

Mr. Speaker, I am pleased that I had 
an opportunity to contribute to the shap
ing of this legislation, and I urge the 
House to adopt it. 

Mr. CONYERS. Mr. Speaker, will the 
gentlewoman yield? 

Ms. HOLTZMAN. I am happy to yield 
to the gentleman from Michigan. 

Mr. CONYERS. Mr. Speaker, I thInk 
I should bring to the attention of the 
membership that the gentlewoman's two 
amendments really, in essence, form the 
basis of this legislation and that the 
subcommittee expresses is gratitude to 
her. 

Mr. Speaker, I yield 5 minutes to the 
gentleman from Missouri (Mr. VOLK
MER) . 

Mr. VOLKMER. Mr. Speaker, it is with 
a great deal of gratification that I stand 
here before the Members today as a 
member of the subcommittee and as a 
freshman Member who has worked with 
the gentleman' from Michigan (Mr. 
CONYERS), the chairman of the subcom
mittee, and with other Members on this 
much-needed legislation. I wish to com
mend them and each of them for the con
scientious work that has gone into this 
bill by Members on both sides of the aisle. 
. Mr. Speaker, I also wish to commend 
the other gentleman from Michigan (Mr. 
KILDEE) for the work that he has done 
in this area to provide this much-needed 
legislation. 

I wish to point out to the Members 
that in the unanimous opinion, I believe, 
of all of the members of the subcommit
tee, the language that is contained in this 
legislation will pass constitutional mus
ter. It may not do everything that each 

. of us would like to have done in this area' 
of child pornography in our attempts to 
try to hold down this social stigma which 
pervades this country-in many parts of 
it, at least, at this time-but I do believe 
that with the amendments to the Mann 
Act and the other prOVisions, there will 
be less child pornography in this country 
as a result of this legislation once it is 
finally enacted. 
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Of course, we must remember that the 

legislation is only as good as those people 
who enforce it. I am sure that the Fed
eral prosecutors will do all in their power 
to prosecute those individuals who vio
late the act itself. In that regard, I wish 
to state that it is with that thought that 
I and, I am sure, other Members of the 
House look upon the legislation, to make 
sure that when those prosecutions are 
brought, they are not brought and then 
end up in appeals reversing convictions 
based on this legislation's being an un
constitutional act, which. would mean 
that it would all go for naught. In other 
words, Mr. Speaker, we want to make 
sure that when a prosecution is brought, 
a person will be fined or suffer imprison
ment and that those persons charged 
with offenses will not go through the 
process and then end up with an appel
late court holding parts of the act un": 
constitutional or all of the act uncon
stitutional, and those persons going scot 
free, except making them spend a little 
money for a trial and appeals, and they 
have plenty of that, considering what we 
were told in committee. 

Mr. CONYERS. Mr. Speaker, will the 
gentleman yield? . , . 

Mr. VOLKMER. I yield to the gentle
man from Michigan. 

Mr. CONYERS. I thankthe gentleman 
for yielding. 

First of all, I want to thank my col
league, the gentleman from Missouri, for 
his contribution to the hearings and the 
shaping of this legislation. Upon the im
portant point that he raised, I would like 
to remind the House that the National 
Conference of State Legislators when 
they testified before the subcommittee 
pointed out that by the end of next year 
there will be 37 States who will be enact
ing various laws that speak to the preCise 
subject of the use of minors in porno
graphic activity. 

The problem, as my colleague recalls, is 
that these statutes will be goIng in a 
number of directions, and it is felt that 
this particular legislation will provide 
perhaps a stabilizing piece of uniform 
legislation that will help guide them as 
they move along as well. 

At the State level there is activity in 
this field. There is more able prosecution. 
There is more concerned investigative 
and police wor~ and we think that this 
legislatioli' would be very stabilizing for 
the State courts and the State prosecu
tors as well. . 

Mr. VOLKMER. I agree with the gen
tleman wholeheartedly and thank him. 

Mr. CONYERS. Mr. Speaker, I yield 5 
minutes to the gentleman from Michigan 
(Mr. KILDEE). 

Mr. KILDEE. Mr. Speaker, I rise in 
support of the motion to suspend the 
rules and passH.R. 8059. I would like to 
compliment my colleague from my home 
State of Michigan for the responsible 
manner in which he conducted hearings 
on a very sensitive issue. I would like to 
compliment also the gentlewoman from 
New York <¥s. HOLTZMAN) for her tre
mendous input on this bill. Those hear
ings, and the hearings held in the Select 
Education Subcommittee, have demon
strated the need for Federal legislation 

of child abuse. 

incomplete. I 
tional provisions 

to stop this particularly abhorrent 

My colleague from Michigan is 
of the fact that I consider the bill 

honestly feel that 
are needed to 

The situation, however, is serious 
demands immediate action. Any ur 
essary delay at this stage would only 
those who are abusing our children.'I 
derstand that a motion will be offered 
instruct the conferees to agree to a' 

distribution and 
will have an opport 

to include such language even though 
bill is before us under suspension of the 

"~'.. 
I would strongly urge the 375 Membe~ 

of the House who previously voted for 
stronger language when we passed H.Ii:-
6693 to vote to pass H.R. 8059 and then' 
to vote for a motion to Instruct the con:! 

to agree to. the language in,the :1' 

Senate bill which would control the'sa'le '.' 
and distribution of these materials .. ".:;. 

the sale and distribution of these 
materials. ralso"feel that such a 
sion is constitutional. 

vision covering 
therefore, we 

rules.' 

ferees 

Mr. ASHBROOK. Mr. Speaker, I yield 
3 minutes to the gentleman from Illinois 
(Mr. RAILSBACK), a member of the sub::' 
committee. '''' .,.~ 

Mr. RAILSBACK. Mr. Speaker, Iwarii 
to begin by congratulating the gent1e~ 
man from Michigan (Mr. KILDEE) for 
taking what I think is a very. verYPosi~ 
tive and constructive attitude. I know., 
that sometimes there is a pride of spon,~ "'" 
sorship and a pride of authorship, but I .. 
know that what he just recommended to 
be the action of the House is In no way 
going to reflect at all on the work that 
he has done. As a matter of fact, his bill 
was passed overwhelmingly by this body; 
and one similar to it by the other body: 

Let me just say that I think the chair': 
man of our Judiciary Subcommittee'and 
other members of the subcommittee ·peri. 
formed a very valuable service in recog~ 

,nizing that we are not going to be abl~ 
to solve entirely the problems that 'we 
had evidence o.r that came before 'us· 
which related not only to child pornog~ 
raphy but, as the subcommittee chair-. 
man mentioned, related to what I w11l 
refer to as child abuse, or chlld exploi-: 
tatioo. • 

Now, we on the national level are. 
limited as to what action we can take by, 
reason of our Federal system of Govern~. 
ment, which leaves certain things to th~: 
States to do, unless we have exclusive . 
or concurrent jurisdiction. . . ': 

As one of the members of the subcom-, 
mittee, it is my belief that one of the' 
most important things to happen as ~ 
result of our hearings was the evidence 
that we, heard from representatives Of. 
the State attorneys-general, as well as 
from representatives of States attorneys 
of the various local jurisdictions. .' 

When the Chicago Tribune broke 1,ts. 
stories, it became very apparent that 
child pornography was only one aspect 
of the child abuse that is gOilfg eJll .. 
throughout the country. ' ..... 

Another aspect that I found very up
setting and something to be 'concern~d, 
about is other kinds of child abuse, suc~ 
as child prostitution. We know tha, 

.. i 
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there are people in the country that' are 
actually taking commercial advantage
of children. ' 

The SPEAKER. The time of the 
gentleman from Illinois has expired. 

Mr. ASHBROOK. Mr. Speaker, I yield 
2 additional minutes to the gentleman 
from Dlinols. 

Mr. RAILSBACK. Mr. Speaker, as I 
was saying, there are people throughout 
the country that are commercializing on 
young people. The laws that have been 
enacted today In my opinion are 'simply 
inadequate, when we learn there are 
many activities at the State and local 
levels that are designed to do something 
about these other forms of child abuse 
and child exploitation. 

In closing, Mr. Speaker, I hope that the 
action we take today and the action that 
we took when we passed the Kildee bill 
will at least be one step towards recog
nizing the seriousness of the problem 
and will result, in the Federal Govern
ment working with the States and the 
local governments to really combat ex
tensively what I think is a most serious 
problem. 

Mr. ASHBROOK. Mr. Speaker, I yield 
3 minutes to the gentleman from Ver
mont (Mr. JEFFORDS). 

Mr.• JEFFORDS. Mr. Speaker, of 
course, I jOin everyone In commending 
the subcommittee for doing something in ' 
this field. Certainly the bill improves the 
Mann Act; but I would like to Issue a 
warning and urge some caution here, 
because this bill will do very little, really 
nothing, to end the problems of child 
pornography. The hearings that the Sub
committee on Select Education held In 
California-and being a former prosecu
tor I was concerned as to why the evi

. dence of pornography continued and why 
,could It not be stopped-demonstrated 
'tryflt there are already existing State laws 

, :to take care of the problem'; The State 
"laws are there to do what this legislation 
:seeks to do. There is nothing in this bill 
,WI:ich would provide anything not al 
tready pr';)Vided in all the State laws. In 
;fa:<:~, the provisions of this bill are even 
.h~rder to enforce, because it requires the 
!pr,oof ~f intent to ship in interstate com
merce. ' 

.~;;, What then will the provisions here do? 
;~,othing. ' 
::,·Ms. HOLTZMAN. Mr. Speaker, will the 
: gentleman yield? 

. , .•.. Mr. JEFFORDS. I yield to the gentle
'''oman from New York 
, 'Ms. HOLTZMAR M~. Speaker. if the 
,genlieman would examine the bill he
,-woUid fl d th . ' 
'Const n ,at it states that a crime Is 

Wt, ,";(lhln~t~t:ed, if the materials actually are 
In lpterstate commerce regard-

Intent. ' 
... ·JEFFORDS. That is true but 
. the people that will be prose~uted 

~ot the ones that promote and 
l~s but rather the ones that 

In ~aking the films. The only
tUatlOn can be handled is to 

bur!frket for the prodUcts, and 
lllak oes not do. In no way does 

, e i~ unlawful to sell or dis
thmgs after they have been 

te commerce. 
I to the prosecutors in 

know this Is the only way 

Federal involvement will in any way help 
prevent the abuses practiced here. 

In particular the Select Education 
Subcommittee heard testimony from 
Lloyd Martin, investigator for the Los 
Angeles Police Department, special unit 
for sex crimes against children, that it is 
almost impossible to locate the victims 
of pornographic explOitation. Also, Joe 
Freitas, director, National District At
torney's Task Force on Criminal ExplOi
tation of Children, emphasized the need 
of prosecutors to work back up the chain 
from the vendors and distributors of 
child pornography, to the extnimelY 
elusive producers and film makers. The 
victims we are seeking to help here are 
children. They generally' do not go to 
their parents or to the authorities to 
report instances of abuse. ' 

OtherWise, we have done nothing but 
create a nice model for State laws, and it 

\ is a good modeL 
'On that score I compliment the com

mittee; but the bill is not going to do 
anything to stop pornography for the 
simple reason that' we cannot catch the 
people that produce it. The only thing 
we can hope to do is to shut the market 
off. Unless the House conferees were to 
accept the provisions of the amendment 
offered by Senator ROTH in the other 
body, there will be little if anything done 
to help California and other States, 

If we can close the market off we can 
end the problem. This bill does nothing 
to that effect. and I am afraid that it 
will really do nothing Significantly to 
help in this field. 

So, I would urge the members of the 
committee, who have taken some good 
steps, to' make sure that they adopt the 
Senate provisions in conference, which 
will do something to stop this very ter
rible trend in this country. 

Mr. ASHBROOK. Mr. Speaker, I yield 
such time as he may consume to the 
gentleman from Arizona (Mr. RUDD). 

Mr. RUDD. Mr, Speaker, I support this 
bill, but I am most disapPOinted that it 
has been brought up under suspension of 
the rules,since this prevents any needed 
amendments to strengthen the bill's 
child antipornography provisions. 

The Senate passed a.very. similar bill 
on October 10, after adding several very 
good amendments that cannot be offered 
here under suspension of the rules. 

The Senate bill (S. 1585) looked very 
much like this bill when it was brought \ 
to the Senate floor. But S. 1585 was 
amended with a provision offered by 
Senator BAYH to prohibit and provide 
penalties for the use of minors in live 
performances exhibiting sexually ex
plicit conduct. It Is a serious weakness 
of this bill that it does not also contain 
an identical provision. 

The Senate also adopted an even more 
important provision during floor con
sideration, which was offered by Sena
tor ROTH and 25 otheZcosponsoring 
Senators. This provision prohibited and 
provided penalties for ,the interstate 
transportation, sale, or distribution of 
pornographic materials depicting the 
sexual exploitation of minors. 

The interstate commercial distribu
tion and sale of hard-core child pornog
raphy is the evil core of this multi 

million-dollar industry. It Is a major 

flaw of H.R. 8059 that this bill does not 

also contain a provision that prohibits 

the distribution and sale of child por

nography that meets the definition spec

ified within the bill. with the identical 

penalties for convicted violations that 

the bill provides for the production of 

child pornography. 


Mr. Speaker, I ask unanimous consent 

to include the text of both Senate 

amendments at this point in the RECORD: 


The Bayh Amendment to S. 158S-adopted 

by voice vote: Title 18. United states Code, 

Is amended by adding Immediately after 

Chapter 109 the following: 

Chapter 1l0-SEXUAL EXPLOITATION OF' 

CHILDREN 

"Sec. 

"2251. Sexual ExplOitation of Children. 


"(b) It shall be unlawful for any person 

knowingly to employ, use. persuade, Induce, 

entIce, or coerce any minor to engage In, or 

to have a mInor assist any other person to 

engage In, sexually explicit conduct. In a 

live performance, If such person knows or 

has reason to know that a facility of Inter

state or forelfln commerce will be used to 

promote sur.h live performance. 


"(d) It shall ·be unlawful for any parent, 

legal guardian or person having custody or 

control of a minor knowingly to permit such 

minor to engage In, or to have a minor assist 

any other person to engal"e In sexually ex

plicit conduct, In live performance, If such 

parent, legal guardian, or person knows or 

has reason to know that a facility of Inter

state or foreign commerce will be used to 

promote such live performance," 


The Roth Amendment to S. 1585-adopted 

by 73-13 rollcall vote: Title 18, UnIted States 

Code. Is amended by addIng Immediately 

after Chapter 109 the following: 

Chapter 1l0-SEXUAL EXPLOITATION OF 

CHILDREN 

"Sec. 

"2252. TransportatIon, sale, or distribUtion 


for sale of material depicting sex
ual explOitatIon of a minor 


"(a) No person may
"(I) knowIngly transport, ship. or mall In 


Interstate or foreign commerce for the pur
pose of sale or distribution for sale any film. 
photograph. negative. slide, beOk, magazIne, 
or other print or visual medium depicting 
a minor engaged In sexually explicit con
duct; or 

"(2) ,knowingly receive for the purpose ot 
sale or distribution for sale. or knowingly i' 
sell or distribute for sale, any film, photo " !\ 
graph. negative. slide. book,' magazine, or 
other print or visual medium depicting a ,"

i,
minor engaged In sexually explicIt conduct I. 

which has been transported, shipped, or i: 
mailed In Interstate or foreign commerce. :'

"(b) A person who vlol3.tes thIs section 
" shall be fined not more than $10.000 or Im ;:prfsoned not less than one year nor more 

than ten years or both for the first offense, 
or shall be fined not more than $15.000 or 
Imprisoned not less than two years nor more 
than fifteen years or both for each offense 
thereafter. 

"(c) For the purposes of this sectlon
"(I) 'minor' means any person under the 

age of sixteen years; 
"(2) 'sexually explicIt conduct· means 

actual or slmulated
"(A) sexual Intercourse, Including geni

tal-genital, oral-genital, anal-genital, or 
oral-anal, whether between persons of the 
same or opposite sex; 

"(B) bestiality; 

"(C) masturbation; 

"(D) sadomasochistiC abuse (for the pur


pose of sexual stimulation); and 
"(E) lewd exhibitIon of the genItals or 

pu,blc area of any person." 
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Mr. Speaker, I believe that both of 
these provisions offer vitally needed new 
weapons in the fight against child abuse 
and child pornography. Neither provi
sion attempts to establish new obscenity 
st:mdards. And both provisions meet 
previous standards set by both the Con
gress and the courts in protecting the 
welfare of children and safeguarding, 
them from abuses. 

I believe it is important that the final 
child antipornography bill sent to the 
President for his signature include pro
visions, against involving. minors in 
sexually explicit live performances-and 
a!l:ainst the distributors and sellers of 
child pornography-where interstate 
and foreign commerce ,are involved . 

I am sure that the House would over
whelmingly adopt both these proyisions 
if they could be offered as amendments 
to H.R. 8059. But this is not possible 
under suspension of the rules. . 

·As I see it, we have three choices open 
to us-and I will work to see that one of 
the three options results in the inclusion 
of these two provisions in the final 
House-Senate child antipornography 
bill: 

First, the House can recommit this 
bill to committee, with instructions th.at 
the two provisions adopted in the Senate 
are. included in the bill returned to us 
for House floor action, 

Second,' the House can refuse to pass 
!-l.R. 8059 under suspension of the rules, ' 
in hopes that the bill will be promptly 
returned to the House with a rule allow
inc; consideration of these and any other 
needed amendments. . 

Or third, the House can pass H.R. 
8059 today, under suspension of the 
rules, as reported by the committee, and 
instruct the House conferees when they 
.are selected to accept the Senate pro
visions to which I have referred. 

At this pOint so close to the end of our 
1977 session, it looks as though the third 
c:;tion-an instruction .to the House 
conferees on H.R. 8059 andS. 1585 to 
accept the additional provisions of ·the 
Senate's . stronger.·, child antipornog
raphy bill-will be the easiest and most 
fruitful course of action, 

If necessary, I will offer such a motion 
at the appropriate time. . 

In any event, I urge all my colleagues 
to support whatever action is taken to 
bring about the inclusion of these 
stronger, vitally needed child antipor
nography provisions in the final bill 
passed by the Congress. 

In addition to stopping the production 
of this outrageous child pornography, 
and child prostitution, we must also take. 
firm and positive steps to eliminate the 
use of minors in sexually explicit live 
performances, and to wipe 'out the cor
rupt and debilitating commercial ex
plOitation of children through the inter
state distribution and sale of child 
p01:nography. . 

Mr. ASHBROOK. Mr. Speaker, I yield 
such time as he may consume to the 
gentleman from Idaho (Mr. SYMMS). 

Mr. SYMMS. Mr. Speaker, the child 
pornography/sexual exploitation bill be
ing considered today in the House is the 
first step toward a constitutional solu
tion to the growing problem of child 

pornography and child prostitution. Un~ 
like the child pOl'Uography amendment 
tacked onto the child abw::e bill passed 
recently by this body, this legislatioa 
suffers from none of the constitutional 
flaws that marred the first bill. Addi
tionally, this bill deals with the plague 
of child prostitution by extending the 
Mann Act to include minor boys, as well 
as girls, 

Dealing with the production of sex
ually explicit materials which exploit 
children, instead of dealing with the dis-' 
tribution of the materials, avoids the 
constitutional pitfalls of the earlier bill. 
a bill that could possibly provide a loop
hole that could free the very individuals 
who should be prosecuted to the full 
extent of the law. Until the Supreme 
Court more carefully defines obscenity 
and outlines the first amendment rights 
guaranteed by' the Constitution, Con
gress should avoid enacting laws that 
will provide child pornographers \vith a 
constitutional screen. . 

Child pornography and child prostitu
tion are absolutely abhorrent, and those 
who .abuse children in these ways should 
be dealt with swiftly and harshly. I urge 
my colleagues in the House' to pass. this 
legislation being considered today. It will 
provide prosecutors with a tool to fight 
child pornography and child prostitu
tion and to prosecute those who actually 
abuse children for the sexual satisfac
tion of deviant adults. 

Mr. ASHBROOK. Mr. Speaker, I yield 
myself 5 minutes. 

Mr. Speaker, I support H,R. 8059 for 
only one reason, that it is a vehicle to 
get to conference with the Senate so, 
hopefully, we can then bring back to the 
House' a much 'stronger bill, a bill along 
the lines of the one I have Introduced 
and one suggested by my colleague from 
Michigan (Mr. KILDEE) and my colleague 
from the Education and Labor Commit
tee (Mr. JEFFORDS). 

I would reiterate what Mr. JEFFORDS 
has said. He was absolutely on point. 
If we were trying .to frame a model 
State statute this would be appropriate, 
but I would remind my colleagues that 
we are at the Fedel;al level, and there
fore it is our obligation to take actions 
that may not necessarily be those that 
are uniquely limited to members of State 
legisla tures. .. 

There is a rather curious philosophy 
behind H.R. 8059 which I followed 
through most oTthe debates in our sub
committee and here on the floor. The 
philosophy, if I can summarize it, 1s 
basically this: If you can catch one of 
these porno film makers in attion, you 
can arrest him. Somehow or other, how
ever, once his product is reduced to a 
picture; once it is reduced to a negative; 
once it is reduced to film, all of a sudden 
my liberal colleagues throw up their 
hands and say that we cannot do any
thing about it at that point because it is 
protected under the first amendment. 

To that, I say nonsense. The notion 
that child pornography dealers, distrib
utors, and purveyors who show the sick, 
pornographic films are innocent by
standers and al~. protected in the exer
cise of their freedom of speech as an 
extension of the first amendment is with
out merit. The courts have never granted 

that ridiculous extension, and I 

that they would not grant it 

case on our tough language 

transportation and distributors 

pornography a criminal 


Earlier this month we 

other bill on child pornOe;liJ.lJJ1v 

6693. Some Members voted a 

legisla tion, on the basis that 

unconstitutional and that it amon"--. 


part of the law'otller than the 

section of the United States Code 

18. At the time of the vote, I said 

I opposed H.R. 6693 exclusively 

grounds, but wholeheartedly 

the concept of child pornography'. 

lation which I have advocated 

there was little or no interest in 

subject. '. .' 

I am pleased tha t H.R. 8059 

porates a new' provision to make it' 

to engage young boys under age 

well as young girls in acts of child 

across State lines. This Mann 

amendment is a valuable asset to, 

abuse legislation. It amends 

United States Code. and places 

islation in the criminal statutes 

it properly belongs. 


Constitutional questions have 

dressed in the Judiciary CommL__. , 

committee is reporting a bill which .' 

not include certain language 

believe to be critical to any Federal 

pornography legislation. The additi 

a section against transportation and 

tribution of the material should be' 

chided in legislation that ultimateh 

agreed upon' by both Houses, 

that criminals will continue ,to 

perhaps even more so by driving 

even fUrther underground. .., , 


Why do I say the pi'ofiteerlng will, 
crease, Mr. Speaker? Clearly, by 
producers underground even 
certain expenses, and thereby. 
will increase. Costs of sale of the it 
the distributors, who will be able 
gally distribute the material, will 
rocket. due to supply and demand 
sures, and therefore will 
prOfitability to underground 
phers. Some State legislation. 
ably already creating this effect 
ing up some of the more obvious' 
of the pornography. 

By Passing' legislation that' 
wipe ou t all aspects of 
involved in- child pornography, 
simply adding more fuel to the 
this criminal bUSiness. 

During hearings by the Subcommittee' 
on Crime, on which I serve 
minority member, Dr. Frank QsanKa,:." 
noted psychologist who has become 
expert on child abuse testified that
... SerIous penaltIes should be 

for ·the Importation and the explo 
child pornography. In brief, protective 
latlon III this area must take the profit 
ot child pornographY. 

Other witnesses, including police· 
cials and prosecutors testified that 
we wiped out the commercialism 
the board, the problem of child 
raphy and the ensuing child abuse 
continue to persist. Why should '!Ie 
new legislation on the Federal 
Clearly, the States are coming to us 
saying that we need legislation, They, 
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/le most part, are now drafting legisla
Ion. We heard from the National Coni! rence of State Legislatures, and they!Id us that at least 29 States have en
I cted, or will enact, such child abuse leg
nlation. We must aid them by entering
~e,battle on the front where the trans
portation occurs across State lines. Our 
duty as Congressmen is to enact criminal 
legislation to stop that interstate trans
portation, and distribution of child por
nography, On the face of the legislation 
Itself, H.R. 8059 requires transportation 
as an element for Federal jurisdiction, 
WhY not then, provide for penalties for 
transportation so long as we require that 
as a condition precedent to prosecution? 
unless we dry up the market we will not 
stop the abuse, . '. ' 

ITo capture' a pornographer .in the 
basement of his home as he commits his 
acts of violence against his chosen vic
tims-young children-imposes a' true 
hardship on pOlice officers. With all due 
regard for defendants' rights, how cani 

we. expect the FBI to capture under
ground pornographers as they click their 
shutters in the basement of .their hide
aways. To pursue these people in the act 
of producing the materials would require 
an unusual sense of timing and ingenuity 
on behalf of our Federal agents. 

Why, the 'question may be asked, did 
I speak on the House fioor in opposition 
to H.R. 6693 when I had the opportunity 
to vote on a bill with distribution and 
sale language? The Subcommittee on 
Crime'and the full Judiciary Committee 
were that very we'ek engaged in debate 
on the issue of first amendment freedom 
of speech rights of the distribution and 
sale sections. After having reviewed the 
evidence. I have become convinced that 
children have occupied a special place in 
the law. We have already acted to pro
vide special assistance for children who 
are victims of ,child abuse and neglect, 
by the passage of the Child Abuse Pre
vention and Trea tment Act. Case law sets 
forth special qualifications .in limiting 
commerCial dissemination of obscene 
materiais to minors. In Ginsberg v. New 
York, 390 U,S. 629 (1968), the U.S. Su
preme Court upheld a New York criminal 
statute that makes it unlawful to know
Ingly sell harmful material to a minor. 
The Fair Labor Standards Act provides 
that oppressive child labor employment 
shall not be used in the production ot 
goods which are entered in the flow.of 
commerce. 

Those who .are concerned about the 
constitUtional question of first amend
ment rights of free speech may take some 
Solace in the printed testimony of Mr. 
Charles Renbar. well-known criminal de
fense attorney who testified before our 

when one considers that children lack 
the capaCity to exercise certain legal 
privileges. . 

If we do not allow children to buy an 
automobile, sign a note, or buy a home 
at age 15, then why should we permit 
them to engage in conduct which can be 
damaging to themselves? Is it not rea
sonable to assume that children engaged 
in these acts do so under some sort of 
coercion? Is it really proper to argue the 
first amendment? The issue is protecting 
children. The issue is not one of censor
ship versus freedom of press. The issue is 
whether the grossest sort of perversion 
can find any constitutional protection.. 

If the Constitution had been designed 
to protect aU publications from restric
tions. then libel. slander, false advertis
ing, and falsely shouting "fire" in a 
crowded theater would be legal today. 
Fortunately. our courts have wisely held 
that certain kinds of speech are so in
fiammatory that great public harm can 
come from a line of conduct. The use and 
abuse of children for the production dis
tribution, and sale of these mat~rials 
should be stopped. It is with these 
thoughts in mind that I originally sub
mUted H,E. 8778, a bill which includes 
distributors and sellers of the materials 
resulting from the child abuse 

At the time of the apPointm~nt of con
ferees for this legislation. I will offer an 
instruction that the House conferees 
·a~op~ la~guage to prohibit the sale and 
dlst.nbutlOn of child pornography. I am 
askmg this body to take the same action 
which was taken on October 10. 1977, in 
the Senate. At that time. Mr, ROTH added 
hiS amendment No. 1398 to S. 1585. a 
transportation and distribution section, 
and was supported by a vote of 73 to 12. 
Today, I .wil.l ask my colleagues' to. Join 
With me In mstructing the conferee t 
adopt the Roth language. I urge the s~p~ 
port o~ H.R. 8059. and the later support 
of my mstructions to the conferee.' 

Mr. DORNAN. Will the ge ~i . year. I urge support of your efforts to 
yield?,. . n eman make a bad bill effective. 

Mr. ASHBROOK. I yield to the gentle- I thank you for yielding. 
man from California. . Mr. CONYERS. Mr. Speaker, I yield 

Mr: DORNAN. I thank the gentleman' myself 1 minute. 
for YIelding. ' I do not think this debate could be 
. What.are the chances for getting these completed without pOinting out that per I.,I 

mstructIons to the conferees? haps we do need more laws. but they may .', 
Mr. ASHBROOK. 1- say 'to my col- not all need to be 'criminal laws, What 

league. the gentleman from Callfornia this subcommittee found was that there 
that I am gOing to offer the amendment: is a vast and complicated set of problems 
A~ n:y colleague. the gentleman from . involved with your exploitation and with 
MlchIgan (Mr. KILDEE) indicated' there pornographic activities that is spreading 
were something like 375 or 380 M~mbers\ across the country. I would hope that 
of the House who voted for legislation 
that had basically that thrust before, 
Therefore, I would hope that most of 
those would vote for my motion to in
struct. And with such a mandate of the 

subcommittee. Mr. Renbar said, in part: . House. I think we would bring back the 
I It Is not arbitrary Or unr·~asonable for the Rpth language from conference. 
cglslatnre to conclude that Inducing chil Mr. DORNAN, If the gentleman will 
~en to cngage In Fexnal activity C1n harm yield further. when will that motion be 
t em. Nor Is It nrbltrary or unreasonable voted upon?,; prohibit the photographing of children 
dlho have been Induced to do so. or to Inter- Mr. ASHBROOK. That motion will be 

most of the membership is not going to 
address this question by throwing more 
Federal criminal laws at a problem that 
they are concerned about. Laws may not 
stop child pornography but they cer
tainly will provide in H.R. 8059 a basis 
for the effective prosecution of pornog- ' 
raphy and those who would engage in 
this form of child abuse. It has not been 
a tool of the Federal prosecutors before 
now. 

However, I will change my advice be
cause of your excellent motion. I. also, 
realize that nothing else will be forth
coming from the committee this year if 
this partiCular vehicle against child por
nography is destl'oyed. and I do not want 
to disappoint the good citizens of Los 
Angeles County. the county which suf
fers from this social plague of pornog-' 
raphy to a worse degree than any area 
on Earth, I would wholeheartedly sup
port the motion of the gentleman from 
Ohio and strongly reiterate what the "I

:11" 

gentleman said about this 'bill being 
flawed unless tougheped. Suppose we 
were talking about gut-rottinfi( bootleg 
liquor, distributors would be covered up 
by law, if we were talking about illegal 
firearms, the distributors would be in
volved, if we were talking about any type 
of illegal drug or narcotic. the distrib
utors would be involved ... So not to in
volve the distributors with something as 
heinous, vile, and destructive to society 
as child pornography is ridiculous. I do 
not think that our conferees will mind at 
all to be instructed to make this an ef
fective tough law that will accomplish 
the .intended goaL To put perverts who 
produce or traffic in this nightmare of 
child pornography in jail. 

The pornographers have had it all 
their 0:vn way for over 12 or 13 years. 
and thiS measure Will only dent what 
they have been doing to our country. But 
that is b~t.ter thar: nothing. ~ut witho~t 
the prOVISIOn to hit the dlstn~utors It IS 
more ~han wor~hless .because It prevents 
alwt~mg effective .bemg done ?ext year, 
Dlstrlbutors of thiS moral ~OISO~ kno~v 
exactly what they are carry~ng m their 
trucks as they push. thiS gil:rbage 
throug:h0~t our countr!, J~st ~s do Illegal 
dr~g dl~trl~utors, hel:ol~ dlstnbuto:-s. co
came dlstllbutors, dIstllbutors of Illegal 
ar:ns, a~d runners of gut-rottm~ moon
shme. lIquor, Your motion to mstru~t 
confelees IS the best course to take thls 

I ct -the publication and sale of magazines voted upon at the time. my colleague The SPEAKER. The time of the gen
I~ Which the photographs appear. The pub from Michigan moves to go to confer': tleman from Michigan (Mr. CONYERS)
n~her and the scller nre principals In the ence and, for the appointment of the has expired.

use, Without thcm. It would not occur, conferees for the House. Mr. CONYERS. Mr. ,Speaker. I yield 
To consider that'the first amendment Mr. DORNAN, I sent a Dear Colleague myself 1 additional minute. 

;!'gument that Children should have this letter yesterday. asking Members to vote Mr. Speaker, I will just conclude with 
Ight of speech can fUrther be discredited against this bill under suspension today, this point: What we found is that there 
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CONGRESSIONAL RECORD- HOUSE35000 
are problems in child care in the juvenile 
justice system, In family support, in de
linquency facilities, involving youngsters 
who are voluntarily selling ,themselves 
merely to earn money. This is not a sim
plistic problem that can be described as 
evil moneymakers who are willing to do 
anything in terms of pornographic ac
tivity versus the rest of the world. I wish 
it were all that simple, but' it is not. 

I hope that from these hearings, in , 
both the Committee on Education and 
Labor and the Committee on the Judi
ciary, we c'ould move forward to further 
and more complete exploration of this 
problem. ' , , 

The SPEAKER pro tempore (Mr. 
KAZEN). The question is on the motion 
offered by the gentleman from Michigan 
(Mr. CONYERS) that the House suspend 
the rules and pass the bin H.R. 8059, as 
amended. 

The question was taken. 
Mr. ASHBROOK. Mr. Speaker, on that 

I demand the yeas and nays. 
The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursuant 

to clause 3 of rule XXVII, 'and the Chair's 
prior announcement. further proceedings 
on this motion will be postponed. 

LAW SCHOOL DEPOSITORY 

LIBRARIES 


Mr. NEDZI.Mr. 'Speaker. I move to 
suspend the rules and pass the bill (H.R. 
8358) to amend title 44. United States 
Code, to provide for the deSignation of 
libraries of accredited law schools as de
pOsitory libraries of Government publi
cations. 

The Clerk read as follows: 
Be it enacted by the Senate and House at 

Representatives ot the United States 01 
America in Congress assembled, That chap
ter 19 of title 44, United States Code, Is 
amended by adding at the end thereof the 
following new section: 
"§ 1916. Designation of llbrarles of accredited 

law schools as depository llbrarles 
"(a) Upon the request of any accredited 

law school, the Publlc Printer shall deSig
nate the llbrary of such law school as a de
pository llbrary. The Publlc Printer may not 
make such designation unless he determines 
that the llbrary Involved meets the require
ments of thIs chapter, other than those 
requirements of the first undeslgnated para
graph of section 1909 of this title which 
relate to the location of such llbrary. 

"(b) For purposes Of this section, the term 
'accredited law school' means any law school 
which Is accredited by a nationally recog
nized accrediting agency or association ap
proved by the CommissiOner of Education 
for such purpose.". 

SEC. 2, The table of sections for chapter 19 
of title 44. United States Code, Is amended 
by adding at the end thereof the fOllowing 
new Item: 
"1916. Designation of libraries of accredited 

law schools as depository libraries.". 

The SPEAKER pro tempore. Is a sec
ond demanded? 

Mr. DICKINSON. Mr. Speaker, I de
mand a second. 

The SPEAKER pro tempore. Without 
objection, a second will be considered as 
ordered. 

There was no objection. 
The SPEAKER pro tempore. The gen

tleman from Michigan (Mr. NEDZI) will 

,tJeman from Maryland (Mr. BAUMAN) 
standing, and if he desires. I would be 
very pleased to yield to him. -' 

Mr. BAUMAN,. Mr:-Speaker. will thl;' 
gentleman yield? 

Mr. NEDZI. I yield to the gentleman 
from Maryland. 

Mr. BAUMAN. Mr. Speaker, I thank. 
the gentleman for yielding. 

I have read over the legislation, and. 
quite frankly, I am a little surprised that 
there was not some opposition at some 
point in the consideration of this bijl. 
It appears to me that it pl'ovides a $10 
million subsidy for-laWlibraries across 
the United State's. 

The gentleman's committee only a few 
months ago brought up legislation that 
was passed reducing the number of sub
scriptions to the CONGRESSIONAL RECORD 
available for Members of Congress to 
distribute in their districts, and the com
mittee took a great deal of credit for cut

'ting down expenditures in that regard. 
My experience with law libraries, ,h~· of the libraries 

been that such facilities-are-notopen vantage of it because there are 
to the public: they are open to school's able burdens 
graduates, students, and to members of available to the 
the Bar. Most people do not eV,en know publications. It really is not a 
where such llbrar;ies. as far as pybl~-for an individual library 
of the law library is cOl1cemerl. . ' kind of deSignation. 

It seems to me' that if schools want 
these Government publications, they my district; and I cannot get a Jib] 
ought to be requir.ed-to pay .for-::th~ to accept the 

.;: ' ,. 
. 

law schools 

to higher educa 

will have ,access 
'c';,: 

, 

are 

our educational communit' 
' 

law school-vJe will 

whole Pandora's 

comes 

I certainly 
' 

those wh'o' 
and ·after " 

that the unique ch 

are going to 

connected with 
public these 

to' ha 
" ' 

For example. I have two vacanclt:~ 

deSignation. simply. 

yield further. I 

to where the line is going. 

then going to 
on what theory 

be recognized for 20 minutes. and the 
gentleman from Alabama (Mr. DICKIN
SON) will be recognized for 20 minutes. 

The Chair re;;ognizes the gentleman 
from Michigan (MI'. NEDZI) . 

Mr. NEDZI. Mr. Speaker, I yield my
self such time as I may consume. 

Mr. S,eaker. this legislation has been 
brought before the House because of the 
fact that in certain geographic areas 
ccngrassional designations of depository 
libraries have bzen exhausted. 

There are presently two designations 
per congressional district. Many districts 
have filled these designations, yet there 
are law libraries without a designation. 
Because of the unique character of law 
libraries, it was felt that all law libraries 
should be given this designation as n 
matter of course, provided they are duly, 
designated by the American Bar Assocl
ation or by another agency authorized by 
the Department of HEW. 

Mr. Speaker, I know of no opposition 
to this legislation. It passed out of sub
committee unanimously, and it passed 
out of the full committee unanimously. 

Until today I have heard of no opposi
tion to the legislation. but I see the gen

otherwise the taxpayerwhave t6Pay for 
them. If the schools do not pay for these 
publications. this is another $10 'million 
added to Federal expenditures from our 
taxpayer's pockets. 

Mr. NEDZI. Mr. Speaker. the estimate 
the committee received was that there 
would be a maximum of $2.1 million, as
suming all the 164 libraries would take 
advantage of the provisions of the 
legislation. 

Further. in response to the gentleman. 
a library. in order to be designated a de
pository librar,', has to abide by certain 
regulations, which include access to the 
public. They cannot receive that designa
tion in the absence of such an under

' 

standing with the Government 

Office." 


Mr. BAUMAN. Mr. Speaker 

ence to $10 million is for the' 

riod of the bill. 


Nevertheless. I still think 
rect subsidy to 
could well afford to pay thi; 
they want these publications:r, 

Mr. NEDZI. Mr. Spea:<er, it is 
one can look at this as a dire 
to law schools. On the other: 
can look at it as an investm....... 
assistance 
as to the general public, because 
lic does and 
material. 

Mr. KREBS. Mr. Speaker, will 
tleman yield? 

Mr. NEDZI. I yield to the 
from California. 

Mr. KREBS. Mr. Speaker, I 
gentleman for yielding. ' 

It is not too often that I 
colleague, the gentleman from 
(Mr. BAUMAN), but it seems 
his comments certainly 

I cannot help but feel, as 
this is indeed a subsidy to a 
ment of 
we are going to start opening this 
law schools-and I happen to be a
uate of a 
asked to open it up to subsidize 
for medical schools and 
well. ' 

I can see a 
' subsidies being opened by this" 

tended type of legislation. 
Unless the chairman 

some explanation to refute some 
comments made. 
constrained to oppose it and 
so. 

Mr. NEDZI. The fact of the 
that we do subsidize libraries 
board out of an interest in the 
education of our citizens. 

It .was felt by all 
into this matter 
hearings 
law libraries deserves this kind 
sideration. There is no evidence 

cause of the obligations which they 
cur in becoming depositories. 

Mr. KREBS. Mr. Speaker. if the 
tleman will 
chairman knows that I hold 
high regard. However. I wonder 
the chairman would be kind enough 
tell me as 
be drawn. 

I realize that this· type of 
going to be open to the public. and 
is the way it should be; but let 
sume that some other type of se 
willing to open its library to the 
eral public. Are we 
them down? If so. 
we going to turn them down. if we 
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CHILD PROTECTION ACT OF 1984 

P.L. 98-2.92, see page 98 Stat. 204 

House Report (Judiciary Committee) No. 98-536, 

Nov. 10, 1983 [To accompany H.R. 3635] 


Senate Report (.Judiciary Committee) No. 98-169, 

June 29, 1983 [To accompany S. 1469] 


Congo Record Vol. 129 (1983) 


Congo Record Vol. 130 (1984) 


DATES OF CONSIDERATION AND PASSAGE 


House November 14, 1983; May 8, 1984 


Senate July.J6, 1983; March 30, 1984 


The House bill was passed in lieu of the Senate bill. 
The House Rep~rt:is set out. . 

HOUSE REPORT NO. 98-536 

(page 1] 

The Committee on the Judiciary, to whom was referred the bill 
m.R. 3635) to amend chapter 110 (relating to sexual exploitation of 

. children) of title 18 of the United States Code,' and for other pur
poses, having considered the same, report favorably thereon with 
an amendment and recommend that the bill as amended do pass . 

• .. 
NEED FOR THIS LEGISLATION 

The creation and proliferation of child pornography ,is no less 
than a national h:agedy. Each year tens of thousands of children 
under the age of 18 are believed to be filmed or photographed 
while engaging in sexually explicit acts for the producer's own 
pleasure or profit. The Protection of Children Against Sexual Ex
ploitation Act of 1977 was designed to address this inexcusable 

. abuse of children. Both developing constitutional case law and 
prosecutorial experience provide an assessment of the Act and how 
its effectiveness can be improved. 

The Protection of Children Against Sexual Exploitation Act of 
1977 was based on First Amendment case law requiring a showing 
of obscenity as a condition.precedent toa legislative interest in 

[page 2] . 

banning child pornography.l In 1982, however, the Supreme Court 
ruled, ir the case of New York v. Ferber,2 that the State's interest 

Miller v. California, 413 U,S, 151(1973). 
• Neu' York v, J;'erber, 102 S, Ct. 3348 (1882). 
I. 93 S.Ct. 2607. 37 L,Ed,2d 419. 
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in protecting children outweighed a need for First Amendment pro
tection of child pornography. In Ferber, the Court reversed the New 
York Court of Appeals and upheld the constitutionality of a State 
statute permitting the .prosecution, inter alia, of vendors of books 
and films visually depicting children in explicit sex acts. The New 
York Court of Appeals had found the statute to be unconstitution
ally overbroad, as applied to sellers of the material who 'had noth
ing to. do with the abuse of the children resulting from the produc
tion itself, in that it did not require proof of obscenity of the mate
rial. ~ '. . 
. The Supreme Court, reasoning that States are entitled to greater 

leeway in the regulation ·of pornography depicting children, con
cluded that States were justified in finding that drying up the dis
tribution network is essential to controlling production itself,' and 
that distributors can legitimately be prosecuted as child abusers, 
rather than only as purveyors of obscenity. 

The Ferber decision has prompted calls to amend the Federal 
Protection of Children Against Sexual Exploitation Act of 1977. 
The impetus for amended legislation also provided a forum to 

'review the effectiveness of the 1977 law. Since May 1977, only 2S 

persons have been indicted under lSU.S.C. Section 2252. Twenty

three defendants were convicted of this violation, two were convict


, ed of other obscenity violations, and the caSes of two defendants 

:d the bilI are still pending. One defendant committed suicide. Convictions 
)itation of under the production offense, IS U.S.C. Section 2251 are, to date, 
)ther pur . nonexistent. Only four individuals have been indicted under IS 
reon with U.S.C. Section 2251. Two pled guilty to other charges under IS 
d do pass. U.S.C. Section 2252, one pled guilty to a conspiracy charge, and one 

case is still pending. 3 The few prosecutions tinder the Act indicate 
that the Protection of Children Against Sexual Exploitation Act re
quires some modification . 

. . ' Perhaps the most important limitation in existing law' is the 
is no less "commercial purpose" limitation. Utilization of IS U.S.c. Section 
,f children 2252 has been inhibited by that statute's limited application to the 
,tographed distribution of child pornography only for commercial' purposes 
lcer's own , ("for the purpose of sale or distribution for sale"). Many of the indi
;exual Ex~ viduals who distribute materials covered by IS U.S.c. Section 2252 
lexcusable do so by gift or exchange without any commercial motive and thus 
: law and remain outside the coverage of this provision. Those persons who 
t and how use or entice children to engage in sexually explicit conduct for the 

purpose ofcreating child pornography do not violate IS U.S.C. Sec
. tion 2251 unless their c<;mduct is for pecuniary profit. (Although .on Act of 
·;·Section 2251 does not contain express language of a commercial rea showing 
quirement, such a requirement is imposed by the definition of "pronterest in 
ducing" in Section 2252(3) which imposes a "for pecuniary profit" 
requirement.) Since the harm to the child exists whether or not 

erne Court [page 3]
~'s interest 

those who initiate or carry out the schemes are motivated by 

'. 'Testimony of Mr. Mark Richard. o.,.puty Assistant Attorney General. Criminal Division. 
UnIted Stat"s o.,.partment of Justice. at the Hearings on the Implementation of Protection of 
Children Against s,.xual Exploitation Act of 19,7. before the Subcommittee on Crime of the 
House JUdiciary Committee. 98th Congress. 1st Session. June 16. 1982. 
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profit; the Subcommittee found a need to expand the coverage of 
,the Act by deleting the commerical purpose requirement. 

The Committee concluded that the age of the children encom
passed by the Act should be increased from 16 to 18 years. The 
prosecution for distribution are most often based solely ori the por
nography which is the subject of the offense; the children cannot be 
located, Based on the pictures alone, the prosecution must show 
that the child is under the age of 16. This is extremely difficult 
once the child shows any sign of puberty. Raising the age to 16 
would facilitate the prosecution of child pornography cases and 

, raise the effective age of protection of children from these 'prac
tices, probably not to 18 years of age, but perhaps to 16. ".. 

Upgrading the fine schedule would also improve the law. The 
Act now punishes a first offense with a fine not to exceed $10,000, 
ortimprisonment fpr not more than 10 years or both. If a conviction 
for a repeated offense is obtained, it carries a fine not to exceed 
$15,000 or imprisonment for not less than 2 years nor more than 15 
years or both. The impact of the existing fines is substantially re
duced by the impact of inflation. These fines should serve as a pun

. ishment, which takes the profit out 'of crime, and as a deterrent. 
States are increasingly being forced to reduce the sentences of non
violent criminals due to prison overcrowding and as a result, fines 
are playing an increased role in punishment. For these reasons, the 
,Committee sees a need for higher fines. 

The small number of prosecutions also indicated a need for im
proved ,enforcement. One way to address this need would be to 
permit the issuance of Federal wiretap warrants in child pornogra
phy investigations. The Justice Department recommends the wire
,tap authority for two reasons. First, there have been no arrests 
under 18 U.S.C. 2251 for the making of child pornography due to 
its clandestine nature and wiretaps would facilitate investigations 
of production. Second, where such wiretaps are available, the pros

/ ecution may.be able to make it!.> case without calling for the victim-
child to the witness stand. , 

Another way to improve enforcement is to create a reproduction 
offense. The Subcommittee found a need to prosecute the producer 

,who pirates photos from other publications or who purchases 
photos for reprodu.ction.' Section 2251 of Title 18, production of
fense, seems to require that a producer also be directly involved in 
inducing the child to pose for the photography in question before 
violating the Act. , 

The Supreme Court in the Ferber case indicated that written ma
terial must still be subject to an obscenity requirement, New York 
v. Ferber, 102 S.Ct. at 3358 (1982). However, no reason for coverage 
of non-visual depictions was found in the legislative history of the 
Act, and no need for such coverage has been identified in the 6 
years of implementation of the Act. Rather than write in an ob
scenity requirement for print material, it seems more approprite to 
simply limit coverage to visual material. 

Improving the existing legislation by addressing each of the dem
onstrated needs for reform would improve the ability to investigate 
and prosecute violations, and, therefore, protect children from child 
pornography, cases. 
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[page 4J 


HISTORY OF THE LEGISLATION 

In 1977, this Committee reported, and Congress enacted, legisla
tion to address the. problem of sexual exploitation of children by 
the use of children as, performers in the production of films and 
photographs depicting sexually explicit conduct. (18 U.S.C. 2251 et 
seq.) At that time, investigation by the Committee revealed that de

,plorable practices such as these were a growing phenomenon in all 
parts of the country.4 

. Federal prosecution of some elements of the child pornography 
industry was possible prior to the 1977 legislation. Federal offenses 
might arise from mailing (18 U.S.C.'1461) or importing (18 U.S.C. 
1462) child pornography materiaL However, both these statutes are 
designed to prohibit the dissemination of pornography and thus re
quire proof of obscenity of the material in question. Prosecution 
under State child abuse laws was also possible, but State and local 
officials called upon Congress to enact Federal criminal child pro
tection laws, citing the interstate nature of the traffic in child por
nography. Responding to these requests, this Committee proceeded 
to examine existing bills and to develop its own legislation on the 
subject. Four hearings were held on the subject between May and 
September 1977, at which 26 witnesses testified. 

Proponents of new Federal legislation stressed the need for legis
lation to authorize Federal involvement based on abuse of children 
in the production and interstate trafficking in these sexually ex
plicit materials not just based on obscenity of the materiaL The 
pinciple bill on which the Subcommittee held hearings, H.R. 3913 
by Mr. Kildee, proscribed both the production and interstate distri
bution, without proof of obscenity, of sexually explicit materials the 
production of which involved children in these sex acts. The De
partment of Justice 5 and other legal authorities opposed a distri
bution offense which did not contain a requirement of proof of ob
scenity of the material, arguing that such a statute might reach 
constitutionally protected material as well as unprotected (obscene) 
'material, "and thus be held to void on its face for overbreadth. The 
Committee shared this concern that courts might extend the same 
constitutional protection, namely the requirement' of proof of ob
scenity, to a vendor of child pornography who had no role in the 
production of the material, as is .extended to that vendor when he 
sells similar adult pornography. Having concluded that inclusion of 
a distribution offense without an obscenity requirement might 
jeopardize the constitutionality of the statute, we elected to include 
no distribution offense, on the grounds that distribution of obscene 
material is already generally proscribed by 18 U.S.C. 1461 and 
1462. The Senate-passed bill contained a distribution offense, which 
was retained by the Q:>nference, as was a commercial requirement ,I 

• State legislatures were. at the same time. becoming Quite concerned about this problem, 

which came Quickly to be known by the abbreviated terminology "child pornography", Accord. 

ing to testimony before our Committee at that time, 24 States had considered child pornography 


-in the past year. and 15 had enacted laws on the subject. Prohibiting the Sexual Exploitation of 
Children. H. Rep!. No. 95-6H6. 95th Congrf>SS, 1st Session. p, 9 Within 5 years, 47 States would 
have enacted criminal legislation to confront the problem. See, New York v, Ferber, 102 S,Ct. 
334fi (]9~21, footnote 2, for citation to th€'Se State laws. 

• Supra. n. 3. 
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[page 5] 

in the section 2251 production offense, which was contained in both 
House and Senate bills. 

COMMITTEE CoNSIDERATION IN THE 98TH ,CONGRESS 

The Subcommittee on Crime held a hearing on proposals to 
amend the 1977 Act on June 16, 1983. Four bills were before the 
Subcommittee at that time: RR. 2106 by Mr. Pashayan; H.R. 2432 
by Mr. Hutto; H.R. 3062 by Mr. Sawyer; and H.R. 3298 by Mr. 
Hughes. 

All of the bills had two features in common: elimination of the 
requirement of proof of obscenity of the material in question, and 
elimination of the requirement that distribution of the material be 
for commercial purposes before prosecution can ·take place. All of 
the bills except RR. 2106 would substantially raise the maximum 
fine levels .authorized under the Act. RR. 2432 would raise the age 
of protection of children under the Act to 18 from 16 would provide 
an affirmative defense to prosecution if the conduct in .question 
was masturbation or lewd exhibition of the genitals and if the ma
terial. produced depicting such conduct has serious literary, artistic,' 
scientific, social or educational value, and would make offenses 
under this Act also subject to prosecution under the Racketeer In
fluenced and Corrupt Organizations Act and to triple damage civil 
actions. , 

H.R. 3062 would permit courts to authorize wiretapping in the 
investigation of offenses under this Act, and would exclude from 
coverage under this Act the visual depiction of simulated sexual 
conduct by minors in a visual medium, which taken as a whole, has 
serious literary, artistic, political, scientific, or educational value. 
H.R. 3298 contains a similar exclusion from coverage of simulations 
when the possibility of harm to the participating, child is 
outweighed by redeeming social literary, scientific, or artistic 
value. . 

RR. 3298 would add a "reproduction" offense in 18 U.S.C. 2252. 
This amendment was designed to insure that a person who is a pro
ducer of child pornography but who does not have a direct role in 
inducing a child's, participation (for example, a person who buys 
photos from another, or who pirates them from other publications) 
cannot escape prosecution simply because he did not have direct 
contact with the child. Section 2251, the present production offense, 
seems to require such direct contact, and this amendment was de
signed to close that possible loophole. 

At the June 16 hearing, testimony was heard from Congressmen 
Hutto and Pashayan, and from representatives of the United 
States Department of Justice, the United States Postal Service, and 
from the United States Custom Service. Copies of th~ views of the 
Administration witnesses are contained in another section of this 
report. ,", " . ' 

Finally, H.R. 3298 would limit coverage under the Act to visual 
depiction of children engaged in explicit sex acts, rather than to 
retain coverage of written depictions and follow the mandate of ~!te 
Supreme Court to provide an obscenity requirement in the case of 
written depictions. 
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SUBCOMMITTEE AND COMMITTEE MARKUPS 

Sub~ommittee markup on H.R. 3062 was held on July 14. At the 
beginning of markup, Mr. Sawyer offered. for himself and Mr. 
Hughes, an amendment in the nature of a substitute, which incor
porated provisions from H.R. 3062, H.R. 3298, and H.R. 2432. The 
substitute would eliminate the obscenity and commercial sale re
quirements, increase maximum authorized fines to $100,000 for a 
first offense and $200,000 for second and subsequent convictions, 
raise the age of protection from children under 16 to those under 
18 years of age, authorize courts to authorize wiretapping in inves- . 
tigations of these offenses, add a "reproduction" offense, and limit 
coverage of the Act to visual depictions. Finally, the substitute con
tained a variation of the provisions for special treatment of visual 
depiction of simulated conduct contained in H.R. 3062 and 3298. 
The variation narrows considerably the scope of exemption for de
pictions of simulated sexual conduct provided for in either 3062 or 
3298. H.R. 3062 would exclude conviction if the depicted material, 
taken as a whole; has serious literary, artistic, political, scientific, 
or educational va.1ue. H.R. 3298 would exclude conviction if the pos
sibility of harm to the child, taking into account the nature and 
circumstances of the simulation, is not outweighed by redeeming 
social, literary, scientific, or artistic value of the material. 

The variation contained in the substitute excludes coverage of 
simulations only if there is little or no possibility of harm to the 
minor, taking into account the nature and circumstances of the 
simulation, and there is redeeming value in the material. This re
flects a determination by the Subcoinmittee that redeeming value, 
standing alone, should not serve to exculpate, and that a substan
tial possibility of harm to the minor could not be tolerated even if 
the material produced possessed substantial value, value which 
might be found to outweigh the possibility of harm to the minor. 

The Sawyer-Hughes substitute to H.R. 3062 was approved by the 
Subcommittee by a voice vote, and reported to the full Committee 
as a clean bill, H.R. 3635. ' 

On October 4, the Committee on the Judiciary met to consider 
H,R. 3635, During consideration of the bill, one amendment was 
adopted. The amendment, offered by Mr. Glickman, would strike' 
the words !'little or" before the term "no possibility of harm to the 
minor" in section 4 of the bill. The effect of this amendment is to 
narrow further the exclusion from coverage of simulated conduct 
by the Act. By adopting the amendment, the Committee deter
mined that redeeming value of material depicting a minor in simu
lation of explicit sexual conduct can serve to exculpate only if 
there is no possibility of hann to the minor from such participa
tion, rather than if there is "little or no" such possibility. . 

SECTION-Sy-SECTION ANALYSIS 

Section 1 is the short title of the act. 

Section 2 contains the amendments to section 2251 of, title 18, 


United States Code, relating to sexual exploitation of children. ' 

Paragraphs (1) and (2) clarify the application of the section to the 


production of a "visual depiction" of a minor engaging in sexually 
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explicit conduct. It eliminates coverage of print medium in order to 
comport with elimination of the obscenity element of the offense. 

Paragraph (3) raises the maximum fine that can be imposed for a 
first offense from $10,000 to $100,000. The maximum prison sen
tence of 10 years remains unchanged . 

. Paragraph (4) raises the maximum fine that can be imposed for a 
subsequent offense from $15,000 to $200,000. The maximum prison 
sentence of 15 years remains unchanged. 

Section 3 contains the amendments to section 2252 of title 18, 
United States Code, relating to certain activities relating to materi
als involving the sexual exploitation of minors. . . 

J:>aragraph (1) strikes out the language "for the purpose of sale or 
distribution for sale.'~ This amendment eliminates such a state of 
mind as an element of the offense of transporting, shipping, or- re
ceiving child pornography in interstate commerce. 

Paragraph (2), by striking out the word "obscene", eliminates as 
an element of the offense' the requirement that the prosecution 
prove beyond a reasonable doubt that the' child pornography trans
ported, shipped, received or distributed meets the U.S. Supreme 
Court's three-prong test of obscenity in Miller v. California, 413 
U.S. 151(1973). This will have the effect of making proof of these 
offenses easier. This comports with the decision of the U.S. Su
preme Court in New York v. Ferber, 102 S. Ct. 3348 (1982). 

Paragraphs (3) and (4) clarify the application of this section to 
the transporting, shipping, receiving, or distributing of a "visual 
depiction' of a minor engaging in sexually explicit conduct. 

Paragraph (5) eliminates the sale element in the offense of dis
tributing child pornography. The prosecution no longer must prove 
that the distribution was a sale or was for the purpose of a subse
qUElnt sale. 

Paragraph (6) creates a new offense of knowingly reproducing 
any visual depiction for distribution in interstate or foreign com
merce or through the mails. This offense closes a loophole which 
has required proof that the producers of child pornography actual
lyuse the child depicted in the production of the material. This 
new offense will make prosecution of those who make or produce 
child pornography easier by applying the offense to those who 
merely reproduce such materials for distribution .. 

Paragraph (7) raises the maximum fine for a first offense of vio
lating this section from $10,000 to $100,000. The maximum prison 
term of 10 years remains unchanged. . . 

Paragraph (8) raises the maximum fine for a subsequent viola
tion of this section from $15,000 to $200,000. The maximum prison 
term of 15 years remains unchanged. ., 

Section 4 contains the amendments to section 2253 of title 18 of 
the United States Code relating to the definitions for chapter 110
Sexual Exploitation of Children.' . 

Paragraph (1) changes the definition of minors protected by this 
chapter from a person under the age of 16 years, to a person under 
the age 18 years. This will improve the coverage of the act, and fa
cilitate' prosecution and conviction in cases in which the age of the 
child depicted cannot be proven by positive identification of the 
child. Usually the child who is de~icted in child pornography 
cannot be located. Proof of the child s age has therefore been by 

1. 93 S.Ct 2607, 37 L.Ed.2d 419. 
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circumstantial evidence. This meant that unless the child appeared 
to have not· yet attained. puberty (and therefore was definitely 
under age16), an offense could not be proven. By raising the age,to 
18, if the child depicted does' not look like an adult, a conviction 
can be obtained. '. '. . '. ' .. 

. Paragraph (2) modifies the term "sexually explicit conduct" to 
exclude simulated conduct if there is no possibility of harm to the 
minor, taking into account the nature and Circumstances of the 
simulation, and that there is.redeeming social, literary, education
al, scientific, or artistic value. ;I'his amendment is necessary to pro
tect from prosecution legitimate motion pictures such as The Exor
cist which included material which simulated sexually explicit con
duct depicted by a minor.". .' 
. Paragraphs (3), (4) and (5) are technical amendments which carry 
out the change in clarifying the definition of the prohibited materi 
al from "visual or print medium"to .. visual depiction". ., . . 

Section 5 authorizes the Attorney General or his designee to 
J apply to a Federal judge for an order authorizing the interception 

of wire or oral communications in order to provide evidence of the 
violation of chapter 110 of title 18, Sexual Exploitation of Children 
pursuant to chapter 119 of title 18, Wire Interception and Intercep
tion of Oral Communieations. . 

DEPARTMENTAL VIEWS 

, STATEMENT OF MARK M. RICHARD, DEPUTY ASSISTANT ATIC)RNEY 
GENERAL, CRIMINAL DIVISION 

I am pleased to be here today on behalf of the Department of 
Justice to discuss issues surrounding the sexual exploitation of chil
dren and child pornography. In particular,I shall address the en
forcemenfof 18 U.S.C. §§ 2251-2253 and 2423, known collectively as 
the Protection of Children Against Sexual Exploitation Act of 1977, 
and bills which would amend several of these provisions. Efforts to 
improve the federal' statutes in this area and otherwise to combat 
the sexual exploitation of children undoubtedly deserve the atten
tion of the Congress and the Administration. The shocking nature 
of the crimes involved and the indelible mark such crimes leave on 
their' young victims are of serious' concern to the Department of 
Justice. As one measure of the importance with which we view 
these crimes, the Administration has included . proposals to 
strengthen the .child pornography laws in its Comprehensive Crime 
Control Act of 1983, which has been introduced in the House as 
H.R.2151. ". ". . 
. Turning first to the enforcement of the federal sexual-exploita-' 
tion-of-children statutes, as you know 18 U.S.C. § 2251 makes it un
lawful t6 use or .induce a minor to engage in sexually explicit con
duct for the purpose of producing materials depicting such conduct, 
provided the statute's requirements as to interstate or foreign com
merce or mail are met. Section 2252 reaches the product of this 
and other conduct involving the sexual exploitation of children. It 
prohibits the transportation, receipt, and sale of obscene materials 
depicting sexual conduct by children, provided the transportation 
or receipt is for the purpose of selling the materials or distributing 
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them for sale. The requIsite jurisdictional basis must also be shown 
under section 2252. Finally, 18 U.S.C. § 2423' makes it unlawful to 
tra·nsport a minor in' interstate or foreign commerce with the 
intent that the minor engage in 0) prostitution or (2) sexual con
duct if the person transporting the mino~ has knowledge that this 
conduct will be commercially exploited. , , ' 
" Since May of 1977, 67 persons have been indicted under all avail

able obscenity statutes (including obscenity statutes which are not 
limited to child pornography) for distribution of obscene material 
depicting minors; 56 defendants have been convicted; none have 
been' acquitted; charges against ten are still pending; and one de
fendant committed suicide., In some of these cases, 18 U.S.C. 
§§ 1461 and 1462, which are general obscenity statutes, have been 
used to prosecute child pornography cases because these twoprovi
sion~ lack the commercial-pu'rpose limitation found in the child 
pornography statutes. I shall discuss 'this commercial-purpose limi
tation of the child pornography' statutes in greater detail later in 
my·statement. ' , 

Indictments naming 28 of the above-mentioned defendants in
cluded charges under 18 U.S.C. § 2252; 23 defendants were convict
ed of this violation; two were convicted of other obscenity viola
tions; and cases involving two defendants charged under this sec
tion are still pending. One defendant charged under 18 U.S.C. 
§ 2252 committed suicide. 

Regrettably, we have been singularly unsuccessful in developing 
,,' prosecutions under 18 U.S.C. § 2251. Because of the clandestine 

nature of the child pornography industry, it has proven extremely 
difficult to develop evidence that an individual was responsible for 
the production of mailed or shipped material. Only four individuals 

, have been indicted under 18 U.S.C. § 2251; two subsequently pled 
guilty to other charges under 18 U .S.C. § 2252 (one of whom was 
sentenced to 'eight years of imprisonment); one pled guilty to a con
spiracy charge; and one case is still pending. , ' 

1:: We work closely with the Postal Service and the Federal Bureau 
i', of Investigation, which share investigative jurisdiction for viola
·1 tions of these statutes, and with the United States Attorneys, andI 

we feel we have developed an effective program for the prosecuticmi 
I, of these violations. In fact, all child pornography cases that have 
I', been brought to our attention by the investigative agencies here in 

Washington have been prosecuted except for a very few which 
were factually deficient for one reason or another; we are unaware 
of any unwillingness on the part of United States Attorneys to 

'I prosecute cases which' have been brought directly to their atten
" tion. While the FBI, as an in-house investigative agency, has 
, I always directly referred these cases to united" States Attorneys, in 

the past coordination with the Postal Service was maintained at,:i 
the national level; that is, all Postal referrals were cleared through 
the Criminal Division before being sent out to United States Attor
neys, However, as a result of the considerable expertise that Postal 
Inspectors developed in this area over the past several years, we 
authorized the Postal. Service to make direct referrals to United 
States Attorneys. In light of the extensive experience which Crimi
nal Division attorneys have developed in the obscenity area, our 
guidelines in the United States Attorneys' Manual require United 
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States Attorneys to consult with the Criminal Division before re
turning any indictments in these cases. Finally, attorneys in this 
Division have participated in special training seminars that have 
been held by both the FBI and the Postal Service dealing with the 
prosecution of child pornography offenses. 

Prosecutions under the White Slave Traffic Act, including 18 
U .s.C. § 2423, traditionally have been referred by the FBI to 
United States Attorneys, who have been given a high degree of 
independence in the handling of these cases. Departmental guide
lines provide that prosecution is generally limited to commercial 
prostitution activities, but that other violations of the statute may 
be prosecuted after consultation with the Division where warrant· 
ed by the facts. Prosecution statistics under 18 U.s.C. § 2423 are ob
tained from monthly reports submitted by United States Attorneys 
to the Department. However, these data are reported by the United 
States Attorneys only by reference to the principal statute involved 
in the case. Therefore, our statistics are limited to only those cases 
where 18 U.s.C. § 2423 was the sole or principal violation. With 
this limitation in mind, we can report that during Fiscal Years 
1978 through 1982 charges were filed against 31 defendants under 
18 U.s.c. § 2423; 26 defendants were convicted; one defendant was 
acquitted; and charges against one defendant were dismissed. Once 
again, I would note that there may have been additional charges 

I'

filed and dispositions obtained under 18 U.s.C. § 2423 which were Ireported by United States Attorneys under other statutes and 
which, therefore, have not been picked up in our statistical report
ing system. 

Before turning to the bills which would amend the child pornog
raphy provisions in 18 U.S.C. §§ ·2252-2253, I would like to discuss 
an aspect of 18 U.S.C. § 2423. Jurisdiction over offenses under that 
statute extends to offenses taking place "within the District of C0
lumbia." This anachronistic provision is not needed since the Dis
trict of Columbia has its own criminal code which sets forth a 
number of prostitution offenses. I would alSo note that similar lan
guage is included in the parallel provisions in sections 2421 and 
2422 dealing with adult prostitution. 

Several bills have been introduced in the House to amend the 
current federal child pornography provisions. Among these is the 
Administration's crime bill, H.R. 2151, particularly sections 1502 
and 1604. The Administration's bill would strengthen the federal 
child pornography provisions in the following three ways: (1) most 
importantly, by deleting the requirement that the production, re
ceipt, transportation, and distribution of child pornography be for a, 
commercial purpose; (2) by adding child pornography offenses to 
the list of those for which court-ordered wiretaps are authorized; 
and (3) by eliminating the obscenity requirement of the current 
child pornography law to the extent constitutionally permissible. 

Two other bills, H.R. 2106 and H.R. 2432, also amend the federal 
child pornography laws. These bills, as well as sections 1502 and 
1604 of the Administration's crime bill, H.R. 2151, are in part a re
sponse to the Supreme Court's decision in New York v. Ferber, 102 
S. Ct. 3348 (1982), which held that the obscenity standard set forth 

in Miller v. California, 413 U.S. 15 2 (1973), does not apply to photo

graphic or other depicti(\ns of children engaging in sexual conduct. 

2. 938,Ct. 2607, :17 L.Ed.2d 419. 
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Current federal law, 18 U.S.C. § 2252, however, prohibits the dis
semination of material depicting children engaging in sexually ex
plicit conduct only if the material is obscene. 

H.R. 2106 and H.R. 2432 would remove the obscenity require
ment of 18 U.S.C. § 2252 for all categories of child pornography. On 
the other hand, the Administration's bill would eliminate the ob
scenity requirement of 18 U.S.C. § 2252 only with respect to a 
visual or print medium which visually depicts a minor engaging in 
sexually explicit conduct. Where the visual or print medium does 
not visually depict such conduct, for example, in the case of a writ
ten description without photographs, the obscenity requirement of 
current law would be retained. 

This distinction between visual and non-visual depictions of chil
dren engaging in sexual conduct reflects the Department's position 
that certain language in Ferber recognized that a written depiction 
of sexual activities of minors that is not obscene probably continues 
to be protected by the First Amendment. Indeed, the New York 
statute up'held in Ferber only banned material which visually de
picted se,lual conduct by minors. As a practical matter, we point 
out that the distinction we are suggesting between visual and non
visual depictions of minors engaging in sexually explicit conduct 
has little significance with respect to potential' violations of 18 

, U,S.C. § 2252. In any case a violation can only exist if "the produc
ing of [the] visual or print medium involves the use of a minor en
gaging iri sexually explicit conduct." We are unaware of any in
stances in which such use of a minor has occurred for the purpose 
of facilitating a purely written description of the sexual conduct. 
Thus, the obscenity standard in the Administration's bill for non
visual depictions of minors engaging in sexually explicit conduct 
would apply to a very small category of child pornography materi
als. 

Elimination of the obscenity requirement i.n 18 U.S.C. § 2252 
would obviously enhance the enforcement of this statute. Although 
we believe that few if .any prosecutions have not been brought or 
not been successful in the past because of the obscenity require
ment, in our view deletion of this unnecessary element will stream
line prosecutions. Since expert Witnesses and other evidence are 
sometimes utilized by both sides in seeking to prove or disprove 
that the material is obscene, eliminating this requirement will gen
erally expedite preparation for trial and the trial itself. 

Another issue addressed by all three bills, and the one which we 
regard as perhaps the most important of the proposed changes, is 
the elimination of the commercial-purpose limitation. Utilization of 
18 U.S.C. § 2252 has been inhibited by the fact that the statute 
cove'rs the distribution of child pornography only for commercial 
purposes. It is a fact, however, that many, perhaps even most, of 
the individuals who distribute materials, covered by 18 U.S.C. 
§ 2252 do so by trade or exchange, without any commerical purpose 
and thereby avoid violating this provision. Moreover, those who use 
or entice children to engage in sexually explicit conduct for the 
purpose of creating a visual or print medium depicting such con
duct do not violate 18 U.S.C. § 2251 if their conduct is not for pecu
niary profit. Nevertheless, the harm to children involved in child 
pornography schemes exists whether or not those who initiate or 
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carry out these schemes have a profit motive or commercial pur
pose. " , " " . ", ,,' ,', ' 

; H.R. 2106 removes the commElrcial:purpose limitation of current 
law in, a manner consistent with the,Administration's bill. How
ever,' we note that H.R. ,2432 deletes more language than is neces
sary, ,from', '18 , U.S.C.,' ,§ 2252(a)(2) merely' to.eliniiriate ' the 
commerdal-p:.!rposelimitation of that provision. Spe~ifically. H.R. 
2432 would strike from current law not only the, commercial-pur
pose limitation applicable to the offenses of knowingly receiving or 
distributing child pornography materials, but also would strike (we 
believeinadv¢rtehtly) the underlying offenses of selling or dIstrib
uting: "'; " ," , '" ' ' 

Amendment of the wiretap statute is also a matter that needs to 
be addressed if enforcement of the child pornography laws is to be 
improved. Section 1604 of the Administration's bill would amend 
the wiretap law, 18 U.S.C. § 2516, to add child pornography offenses 
to ihe list of those for which a" court-ordered interception of a wire" 
ororal communication is authorized. As I indicated earlier. the 
clandestine nature of the child' pornography industry has made it 
extremely difficult to prosecute those who use children to produce 
pornographic material. Traditional, investigative techniques. such 
as interviews and grand juries. are not always effective in making, 
prosecutable ,cases. 'Moreover, it has been difficult to obtain the co-' 
operation of children who have been exploited, given their age and 
the desire of their parents to shield them from embarrassment and 
from involvement in judicial proceedings. Also, the offenses of dis
tribution and receipt of child pornography are often the subject of 
secret dealings: Wiretap authority for these offenses wpuld greatly 
assist the Department in'lifting this veil of secrecy and gathering 
evidence against persons responsible for the sexual exploitation of 
minors~ The failure of H.R. 2106;or H.R. 2432 to amend the wiretap 
statute is in our judgment a serious defect. We urge the Subcom-, 
mittee, to include such an amendment .in whatever legislation it 
recommends to the full COmmittee .. 

,Let me now turn briefly to a discussion of some additional provi
sions found in H.R. 2432 which are not included in the Administra
tion's propos'aJ. Qnesuch provision is H.R. 2432's language provid~ 
ing for, the assertion of an affirmative defense in prosecutions 
brought for the production or distribution of child pornography.de-: 
picting certain'categories of sexually explicit conduct. The defense " 
with regard ,to these categories would be that "the medium, when ,,' 
taken as a whole" possesses serious literary, artistic, scientific, 
social, or educational value." We strongly oppose this aspect of the 
bill since it essentially retains the obscenity standard for certain 
categories of child pornography by way of an affirmative defense. 
Thus, it significantly undercuts the basic philosophy of Ferber, .. 
whi<;h authorized the elimination of the obscenity standard in the 
context of child P9rnography for the same categories of sexually ex
plicit conduct to which H.R., 2432 applies this standard. Significant
ly, the Senate Subcommittee ,on Juvenile Justice, which recently· 
considered S. 57, a bill identical to H.R. 2432, voted to delete this 
affirmative defense in the version of the bill it reported to the full 
Judiciary Committee. " 	 ", , " ' , 
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Even in the absence of the affirmative defense provided in H.R. 
2432, a defendant may take the position that the application of the 
child. porn'ography statute to his case is unconstitutional and falls 
within the "tiny fraction of the materials' within the statute's 
reach" which the Court recognized should receive .constitutional 
protection. 102 S, Ct, at 3363. Thus, the affirmative .defen~e provi~ 
sion (which was"not in the New York statute approved in Ferber) is 
unnecessary. InCluding an affirmative defense provision in the fed
eral child pornography statute'in our view would produce,conse
quences far beyond protecting the' small class of materials referre,d 
to by the Court. It may provide an appealing loophole for pornogra
phers intent upon thwarting the purpose of the statute by placing 
otherwise proscribed child pornography materials within a legiti: 
mate' literary or scientific. work. Proving the defense-that' the 
medium, when taken as a ,whole, possesses serious literary, artistic, 
scientific, ' social, 'or' educational value-would not be difficult in' 
such' cases. The affirmative' defense propos~d in H.R. 2432 is practi~ 
cally an invitation to distribute child pornography in a conviction
proof medium. ' " , , , '" 

Finally, we believe that the primary purpose ,of the proPQsed af
firmative defense is to address concerns raised by authors and pub
lishers of legitimate sex education books who fear that, without 
such a defense, their works would be reached by the anti-child por
nography'law: We do not believe such works would .be covered in 
light of the definition of "sexually explicit conduct" set out at 18 
U.S.C. § 2253, particularly in conjunction with the requirement 
that the production of the material involve the "use" of a minor 
engaging in such conduct. Given the concerns expressed by publish

[I ers, howEiver,it should be. noted that the Department does not view 
the bills I have discussed as designed to reach legitimate sex educa
tion material. The creation of a statutory affirmative defense\1 would, we believe, substantially underminE;! the basic purpose ofII H.R. 2432-to strengthen' federal anti-child' pornography enforce
ment efforts. " fl Another problematic aspect of H.R. 2342 is its ,definition of the. n word!'simulated," a term which is used but not defined in the cur

: i 

I·":! rent child pornography provisions. The bill defines this term to', 
~ I mean "the explicit depiction of any ['sexually explicit conduct' as 

I defined] which creates the appearance of such conguct and which'j 

exhibits any uncovered portion of the genitals or.buttocks." We be
lieve that the bill defines the term "simulated" too narrowly and 
that certain conduct excluded by the definitiqn should be included 

" 

within the law's proscriptions. For example, thej-equirement that 
" the simulated sexual conduct exhibit any ,uncov'ered portion of the 

genitals or buttocks would exclude simulated sexual conduct in' 
which the unclothed portions of the body are simply out of view of 
the camera. H.R. 2432's definition of "simulated" in bur view could 

, 
' 

prove to be a significant loophole to imaginative pornographers: , In light of these concerns, we believe that the term "simulated" 
should not be defined or that the definition should not require the 
exhibiting of any uncovered portion of the genitals or buttocks. The, 
latter solution, significantly, was adopted by the Senate Subcom
mittee in its consideration of S. 57. 
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In addition to the above problems presented by H.R. 2432, the 
R. bill includes an amendment of the Racketeer Influenced and Cor
1e rupt Organizations (RICO) statutes, 18 V.S,C. Chapter 96. Specifi
lIs cally, the bill would make violation of the federal child pornogra
~'s phy statutes a predicate offense for purposes of RICO. 
al , We oppose H.R. 2432's amendment of the RICO statutes. The 
lIi~ pena:It~es for a violation of the federal child pornography laws are 
is sufficiently severe (10 years for a first offense and 15 years for a 

!d- second offense, in addition tci the, increased' fines under the bill) 
;e that RICO coyerage with'its 20-year maximum sentence is not nec

essary. Moreover, in light of the complications which ari~e in RICOed 
prosecutions, ,we believe its coverage should not be expanded except "a

ng 	 where a clear need exists. Again, we note that the Senate Subcom
mittee eliminated the RICO provision from the version of the bill itti

he reported. , " .' ., '. , 
~c, Finally, we mention tw() other aspeCts of H.R. 2432 which differ 

from the Administration's bill but on which we take no strong posim 
tion. First, the bill would amend the definition of "minor" for pur:ti- ' 


)n-
pose'S of the federal child pornography statutes by including within 

this term any person under the s, rather than 16 years as under 
current law. Although the 16-year age limit was in essence apsf proved in Ferber, we do not believe that the Court precluded theIb~ 
possibility .of an 18-year age limit 	for minors protected by a child lut pornography statute. Moreover, the retention of the 16-year age :>r limit in the Administration's bill does not reflect a conscious rejec

m tion of a possible 18-year age limit" 	 ' 18 The' amendmert to raise the age of a '.'minor" has some advan
~rit tages from the standpoint of enforcement., Some obscene material
lor depicts children who are dearly under the age of sixteen; however, 
lh· the age of the child is not so readily apparent in ,other obscene rna· 
ew terial. In thE! 'latter cases it may be necessary to identify the child
:a and offer~roof ofage in order. to estab.1ish .this e,lement of .the of
Ise fense.- In light of the, clandestme fashion m which !Such obscene
of films and magazines ,are produced, this is often extremely difficult. 

ce- V nless we have such proOf of age, we rriay be forced, as a practical 
matter, to limit prosecutions to cases where the subjects depicted 

he in the material are clearIy younger than ,sixteen. If the law were 
Jr amended to protect minors under the age of )8, rather than 16, itto. would be easier to prosecute cases in which 14 or 15-year olds have 
as b,een se:xually exploited, J:~ut regarding .whom actual proof of age i~,
.ch not avaIlable. ,- ' , 
be However, there 'is the countervailing consideration that, 'as 
nd amended by H:R. 2432, the federal child pornography statutes 
led would also extend their reach under the new constitutional stand
1at ard to 16 and 17-year olds, whom for some purposes society regards 
.he as adults. On balance, therefore, we believe the appropriate defini
in 	 tion of the term "minor" for purposes of the federal child pornogra
of phy provisions is a moral judgment best left to a determination by 

lId. Congress. . ", ; '. , . , ' 
", Finally, H.R. 2432 would increase the fines applicable to' viola

!d" tions of the federal child pornography statutes from $10,000 to 
;he $75,000 for the first offense and from $15,000 to $150,000 for any 
'he. subsequent offense. While we support increasing fines as a greater 
Im-' deterrent to the commission of crimes involving the sexual exploi
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tation of children, we believe that the fines applicable to many 
other criminal offenses should also be increased. Current' fine 
levels generally reflect monetary values of prior decades and ,are 
too low to be a realistic measure of the gravity of the offense com
mitted. Title II of the Administration's crime bill takes a compre
hensive approach to increasing maximum fine levels applicable to 
criminal offenses and to' specifying the criteria to be considered in 
the imposition of fines. Moreover, the Administration's bill would 
increase maximum • fines to' a higher lev~l than would H.R. 2432. 
, :Again, thank you for the opportunity to present the views of .the 
Departmentof'Justice on' federal efforts to combat thesexu~l ex
ploitation of children and bills currently under consideration' in 
this'regarct ',' ',.' , 

STATEMENT OF CHARLES R. CLAUSON, ASSISTANT CHIEF POSTAL 
• ' "INSPECTOR FOR ADMINISTRATION '" 

,Mr.. Chair~an,I am Ch~rles R. Clauson; Assistant Chief Postal 
Inspector, U.s., ,Postal Inspection Service: I appreciate the opportu~ 
nity to appear before this subcommittee today to discuss our efforts 
to enforce Federal laws prohibiting the mailing of child pornogra
phy. . '" " " :, 

The, Postal Inspection Service is the investigative arm' of the 
United States Postal Service. It has investigative 'jurisdiction over 
all .violations of Federal criminal laws relating to the Postal Serv
ice and is responsible for performing internal audits of the Postal 
Service and providing for the sec\lrity of postal facilities and eIl)
ployees. Among the criminal acts investigated by postal inspectors 
are: Those acts involving an attack upon the Postal Service or its 
employees such as theft of mail, armed robberies, burglaries and 
assaults on postal employees: and secondly, those offenses involving 
the c':riminalmisuse of the' postal system for purposes such as the 
mailing of bombs, the conduct of fraudulent schemes, and; of 

, course,' the subject of this hearing-::..the use of the mails to trans
port pornography. ' , '. ' ' . 
, Postal inspectors have investigated obscenity o(fenses since 1865 

when CQngress passed the postal obscenity statute. The majority of 
investigations 'conducted under this statute were directed at large 
comrpercial operations, dealing primarily in obscene materials 
using adult models, For many years traffic in child pornography. 
was limited. in scope and was investigated in connection with other 
obscenity caSes" especially cases involving large commercial deal

, ers. 'Over the years, prosecutions under the postal obscenity statute 
declin.ed due to a series of Supreme Court decisions and due to 
American society in general growing more tolerant of pOJ:nographic 
material. Unfortunately, during the. period of greater tolerance, the 
distribution of obscene material depicting children was on the in
crease. The public was outraged by this type of material, and Con
gress responded by enacting the Protection of Children Against 
Sexual Exploitation Act of 1977 (title 18, United States Code, sec
tions 2251-2253). The new statutes prohibit the manufacture or dis
tribution fot: profit of material depicting children under 16 engaged 
in sexually explicit conduct. 
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The Postal Inspection Service immediately acted to give priority 
attention to the enforcement of the new law. At least three experi
enced Postal Inspectors in each of our five regions are designated 
as child pornography specialists. Additional irivestigative assistance 
is available to these specialists when needed. They have been, pro
vided training that includes instruction from noted experts in the 
child pornography field such as police authorities and psychiatrists, 
as well as discussions with convicted pedophiles. The training proc
ess is conducted on a continuing basis to insure that inspectors as
signed to 'pornography investigations maintain arid improve their 
expertise. ',' 

Child pornography investigations conducted by the Postal Inspec
tion Service since 1978 have resulted in the arrest of ninety-seven 
offenders. Seventy-seven have been convicted, and court action for 
some of the ninety-seven individuals arrested is currently pending. 
We anticipate additional convictions once all court activity is com
pleted: Twenty-five of those convicted have been sentenced to 
prison terms averaging 5.8 years. 

Traffickers in child pornography have always maintained a low 
profile. However, since the enactment of the Protection of Children 
Against Sexual Exploitation Act of 1977, they have virtually gone 
underground. During adult obscenity investigations, we are often 
able to order materials directly from solicitations or advertise
ments but, with child pornographers, we must gain access to' the 
distributors' underground networks. We monitor those publications 
oriented toward pedophiles, and we maintain close contact with 
local police and social workers who, in their work, frequently come 
upon child abuse and/or child pornography. We also examine evi
dence. such as mailing lists seized during the execution of search 
warrants, in an effort to identify persons interested in this type of 
material. Our efforts are primarily directed at identifying those 
who would sell child pornography through the mails. Our jurisdic
tion is limited to postal-related offenses, and investigations general
ly follow an ~~.entification, test correspondenc~, test ,Purchase .proce
dure. If, dUrIng the course of this procedure, we discover eVidence 
of other offenses such as child abuse, we refer it to the proper au
thorities for attention. " , 
, While the production and/or distribution of child pornography is 

potentially lucrative, we have not found it to be highly profitable 
when conducted through the mails. Although we have investigated 
several commercial operations, they were relatively minor in scope 
compared to operations dealing in adult material and did not enjoy 
the financial success often achieved in the adult pornography busi
ness. Most often, our investigations have resulted in the identifica
tion of collectors, some of whom sell their 'material while others do 
not. Those who do not sell their material often loan or trade collec
tions with others who share their interest. . 

Only rarely does the child pornographer measure up to the stere
otype image of the "dirty old man." Many of those displaying an 
interest held respected positions' within their communities and 
have been able to conceal their interest in child pornography for 
years. There have been the professional dealers identified in our in
vestigations, but there have also been clergymen, teachers, psychol
ogists, journalists, and businessmen. ' 
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We investigate the distribution of material of both domestic and 
foreign origin. Generally, the domestic material is of the "home
made" variety,' while the imported material is produced by com
mer~ial dealers. We have also noted that once an item of child por
nography begins to circulate, it is reproduced for further distribu
tion, time and time again. As a result, a distributor may be many 
times removed from the origin of the material. While this and 
other' factors complicate an investigation, we have made good prog
ress in 'combating the use of the mails to distribute child pornogra
phy. Many of the major domestic commercial mail order dealers 
have been identified and prosecuted; however, some child pornogra
phy is still being circulated through the mails by commercial deal
ers who have become extremely cautious and who try to restrict 
their sales to known pedophilef;. ..' . . . . 

The bulk' 'of the child pornography traffic is non-commercial. 
This activity is not in violation of the Federal child pornogr~phy 
statutes. These. statutes require a commercial transaction in con
nection with the manufacture or distribution of the material before 
a violatl0n exists.'· . . 

When confronted with a non-commercial situation, we have sev
eral alternatives. We may utilize the postal obscenity statute; how
ever, the Department of Justice has been concerned that the poten
tial number of non-commercial cases would be large and exceed the 
available Federal prosecution resources. Consequently, guidelines 
were established .to identify those cases which should be acted 
upon.'These guidelines are designed to offset any type of selective 
prosecution claims raised by' defendants. These guidelines call for 
the Federal prosecution of child pornography offender's under title 
18, United States Code, section 1461, when a combination of the fol
lowing factors exist: More than three seizures over the past years; 
a .large quantity' of child pornography imported at one time; an 
arrest history of crimes against children; known membership in a 
family sex group; employment involving children; photographs de
picting the recipient im;olved in sexual activity with children; 'cor
respondence with other pedophiles or undercover agents relating to 
sexual. involvement with children; and, distribution of material. 
With these guidelines, only a handful of our non-commercial caSes 
have been prosecuted federally. . ' . . . . 

Another alternative is to contact the appropriate State or local 
authorities to determine whethertl)e evidence we have gathered 
supports a violation of their laws. This has been our most frequent
ly exercised option in non-commercial cases as is evidenced by the 
fact that during fiscal years 1980, 1981, and 1982, 53 of the 77 child 
pornography arrests arising out of our investigations were for State 
or local violations. 

The Protection of Children Against Sexual Exploitation Act of 
1977 applies to those who produce child pornography and/or those 
who transport it Jor sale or distribute it for sale. The act does riot. 
address the traders and lenders of child pornography, who 'we have 
found account for an appreciable number of those individuals in
volved in trafficking of child 'pornography. These individuals do not 
transport their material through the mails for the purpose of sale 
of distribution for sale and therefore do not violate the provisions
of the statute.' . 
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Mr. Chairman, it has been my pleasure to report to you the ef

forts of the Postal Inspection Service to enforce Federal laws pro

hibiting the mailing ofchild pornography. 


iCOMMITTEE ApPROVAL 

On .October 4, 1983, a quorum being present, the Committee on 

the Judiciary approved H.R. 3635 by a voice vote. 


OVERSIGHT FINDINGS 

The Committee makes no oversight findings with respect to this 
legislation other than those included in the text of this report. 

In regard to clause 2(1)(3)(0) of rule XI of the Rules of the House 
of Representatives, no oversight findings have been submitted to 
the Committee by the Committee on Government Operations. 

.t NEW BUDGET AUTHORITY . .. . 

In regard to clause 20)(3)(B) of rule XI of the Rules of the House 
. of Representatives, H.R. 3635 creates no new· budget authority or 
increased tax expenditures for the Federal Government. 

INFLATIONARY IMPACT STATEMENT 

Pursuant to clause (1)(4) of rule XI of the Rules of the House of 

Representatives, the Committee finds that the bill will have no 

foreseeable inflationary impact on prices or costs in the operation 

of the national economy. 


FEDERAL ADVISORY COMMITTEE ACT OF 1972 

The Committee finds that this legislation does not create any 

new advisory committees within the meaning of the Federal Advi
sory Committee Act of 1972. . 


COST ESTIMATE 

In regard to clause 7 of rule XIII of the Rules of the House of 

Representatives, the Committee agrees with the cost estimate of 

the Congressional Budget Office. . 


STATEMENT OF THE CONGRESSIONAL BUDGET OFFICE 

Pursuant to clause 2(l)(3)(C) of rule XI of the. Rules of the House 

of Representatives, and section 403 ·of the Congressional Budget 

Act of 1974, the following is the cost estimate on H.R. 3635 pre

pared by the Congressional Budget Office . 


U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, D.C, October 18, 1983 

Hon. PETER W. RODINO, Jr., 

Chairman, Committee on the Judiciary, U.S. House of Representa


tive, Washington, D.C. 

DEAR MR. CHAIRMAN: Pursuant to Section 403 of the Congres


sional Budget Act of 1974, the Congressional Budget Office has re
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viewed H.R. 3(i35, the Child Protection Act of 1983, as ordered re
ported by the House Committee on the Judiciary, October 4, 1983. 

The bill clarifies existing laws relating to the sexual exploitation 
of children and increases the fines that can be imposed on persons 
who violate these laws. ellO expects that no significant additional 
costs to the federal government or to state and local governments 
would be incurred as a result of enactment of this bill. 

Should the Committee so desire, we would be pleased to provide 
further details on this estimate. 

Sincerely, 
RUDOLPH G. PENNER, Director. 

,. 
* ** * 

, ! ' .-'~ 

[page 22] 

ADDITIONAL VIEWS OF REPRESENTATIVES WILLIAM J: 
HUGHES AND HAROLD S. SAWYER 

During consideration of H.R. 3635 by the Committee on the Judi
ciary, an amendment was offered to amend the Racketeer Influ
enced and Corrupt Organizations statute (RICO) (] 8 U.S.C. 1961 et 
seq.). A point of order against the amendment was sustained. Due· 
to the considerable interest in this amendment, we want to discuss 
the merits of the proposal. 

The principal reason advanced for including the child pornogra
phy offenses as RICO predicates was to provide to children who 
might be injured the opportunity to sue producers of the visual de
pictions for treble damages under the civil remedy section, 18 
U.s.C. 1964(c). The problem is that ~o enable courts to entertain 
such suits would constitute a fundamental revision of the RICO 
civil relief provisions. 

18 U.S.C. 1964(c) provides that "any person injured in his busi
ness or property by reason of a violation of section 1962 of this 
chapter" may sue in a U.S. district court for threefold the damages 
he sustains. 18 U.S.C. 1961(1), since it does not include child por
nography as a predicate offense, precludes children who are depict
ed in child pornography from obtaining relief. However, even if 
child pornography were a predicate offense, such children who are 
injured neither in property nor in business would still be unable to 
state a RICO cause of action. . 

The civil action under 18 U.S.C. 1964(c) requires proof of th~ vio
lations of RICO predicate offenses by a civil standard of proof of a 
preponderance of the evidence. The inclusion of mail fraud and 
wire fraud as RICO predicate offenses. has been the basis for the 
filing of RICO treble damages suits on the basis of alleged frauds in 
cases in which .the underlying claim may be nothing more than a 
breach of warranty or commercial misrepresentation. Unfortunate
ly the threefold damages provision has' already attracted a great . 
number of spurious civil suits under a RICO cause of action for al
leged business or property injury. We are extremely reluctant to 
amend this provision to include personal injury as an additional 
cause of action-in all RICO cases, not just child pornography 
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cases-without carefully considering the' impact such a change
would have. " , ' . 

We are also reluctant to include the child pornography offenses 
among the RICO predicate offenses as defined in 18 U.S.C. 1961(1)
because there has been an absence of any evidence of organized 
crime involvement in the production and distribution of child por
nography. In fact the specific need for one of the principal changes 
in the law provide~ for by this bill is that child pornography is not 
commercially distributed, rather it is loaned or given away. This is 
further evidence that it is an activity which has 'no attraction for 
organized crime involvement. Since the fundamental purpose of 

, [page 23] 

the RICO statute is to combat organized crime, there is an absence 
of a strong direct argument for including child pornography as a 
RICO predicate offense: Since the only reason to do so was to seek 
to obt~in recovery for any personal injury suffered, and to provide 
such relief in this context would involve a significant revision of 
RICO without an adequate record,we think that it has been proper 
not to adopt the proposals to that effect. 

It should also be noted that the Department of Justice expressed 
clear disapproval of the pr()posed changes to RICO in this context. 

WILLIAM J. HUGHES. 
HAROLD S. SAWYER. 
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e"\ 19544 	 CONGRESSIONAL RECORD-SENATE 
~l 18, 198;J, If it does so pursuant to an 
~ adjourriment, the reading of the Jour· 
'. nal be dispensed with; that no resolu·

~,t! tions come over under the rule; that 
' 	the call of the calendar be dispensed 

with; that following the recognition of 
the two leaders under the standing 
order, there be a sp~cial order in favor 
of the Senator from Georgia (Mr. 
MATTINGLY) for not to exceed 15 min
utes, to be followed by a period for the 
transaction of routine mOI"l!ing busl· 
ness not to exceed 1 hour m length,'tt d t k
with Senators permi e 0 spea 
therein for not more than 5 minutes 
each; and provided further that the 
~0r:.;ing hour be deemed to have ex-
p ~h~ PRESIDING OFFICER With

. 	 . 
out obJection, it is so ordered. 

ORDER OF PROCEDURE 
Mr. BAKER. Mr. President, I believe 

the requests I am about to put have 
been cleared with the minority leader. 
I will state them now for his consider
ation and for that of all other Sena· 
tors. 

;[ 

RESCISSION OF TIME LIMIT ON 
REPORTING H.R. 3034 

Mr. BAKER. Mr. President. I ask 
unanimous consent that on H.R. 3034. 
an act to provide for appointment and 
education of congressional pages, now 
before the Committee on Rules and 
Administration, that the 30·day time 
limit for reporting the bill be rescind· 
ed. 

The PRESIDING OFFICER. With· 
out objection, it is so ordered.' 

COMMITTEE ON AGRICULTURE, 
NUTRITION, . AND FORESTRY 
DISCHARGE FROM FURTHER 
CONSIDERATION OF H.R. 1590 
Mr. BAKER. Mr. President, I ask 

unanimous consent that the Agricul· 
ture Committee be'. discharged from 
further consideration of H.R. 1590, an 
act to provide emergency 'food assist· 
ance to low-income and unemployed 
personS and to improve the commodity
distribution program, and that the bill 
be placed on the calendar. 

The PRESIDING OFFICER. With· 
out objection, it Is so ordered. 

THE CALENDAR,"
Mr. BAKER. Mr. President, there 

are a number of itelns on today's cal
endar of business which are cleared 
for action by unanimous consent on 
this side. I will identify them for the 
minority leader and ask if he is in a 
position to consider all or any part of 
this list of itelns by unanimous con
sent. 

refer 'to Calendar Nos. 272. 288, 
289, 290, 292, 293, 294, 295, 296, 297, 
and 298. 

Mr. BYRD. Mr. President, I have no 
objection to any of the measures. 

Mr. BAKER. Mr. ,President, since 
the minority leader has indicated that 
we can clear those bills for action, I 
ask unanimous cOIll?ent that .the 
Senate proceed to theIr considerat~on. 

The .PRESIDI~G OFFICER. WIth
out obJection, It IS so ordered., 

SEXUAL EXPLOITATION OF 

CHIWREN 


Th S t ddt 'd
e ena e procee e 0 COnsi er
the bill (S. 1469) to amend title 18 of 
the United States Code relating to the 
sexual exploitation of children. 

Mr. SPECTER. Mr. President, this 
legislation proposes amendments to 
significantly strengthen the Protec
tion of Children Against Sexual Ex. 
ploitation Act of 1977. These amend
ment would: 

First. Remove the requirement that 
the production or distribution of child 
pornography be for a commercial pur· 
pose; 

Second. Delete the' obscenity re
quirement from the distribution of· 
fense; 

Third. Protect children under age 
18; 

Fourth. Increase the penalties for 
violations; 

Fifth. Authorize the imposition of a 
penalty upon organizations that vio
late the act; and 

Sixth. Provide for civil and criminal 
forfeiture. 

This bill reflects nearly 2 years of in· 
vestigation and study of the problelns 
of sexually exploited children by the 
Subcommittee on Juvenile Justice of 
the Senate Committee on the Judici
ary. 
~n November 5: 1981, the subcom· 

mittee began hear~gs ~m the p~oblem
of the sexual explOItatIon of chIldren. 
This first hearing explored the nature 
and .scope of th~ problem. A se~ond 
hearmg on April 1. 1982. exammed 
·Federallaw enforcement ~fforts. 

On August 19, 1982, I mtrodl,lced S. 
2856 in response to th~se hearmg~. A 
subsequent subcommlt~ee hearmg,
held December ,10, 1982, I~ the wake of 

,the Supreme Court's deCIsion In New 
York v. Ferber, 1102 S. Ct. 3348 (1982), 
examined the necessity for an obsceni
ty requirement for child pornography. 

On June 14, 1983, I. joined by Sena. 
tor GRASSLEY. long a leader in this 
field, Senator THURMOND.' the distin· 
guished chairman of the Senate Com
inittee on the Judiciary. and 16 other 
cosponsors introduced S. 1469. 

This bill-by increasing the scope of 
Federal protection of children from 
sexual exploitation-represents an im· 
portant step forward in the protection 
of our Nation's children. We have no 
higher priority; I urge the passage of 
S.1469. 

Mr. DENTON. Mr. President, I rise 
today to strongly support S. 1469. a 

bill designed to halt child pornrig.;.;;."
phy in America. 

The widespread existence' 
growth of child pornography Is 
tional disgrace and social 
threatening to swallow up 1"'...t_.:..:.·,...."" 
American children. While 
many issues which we can 
reasonably disagree on, I 'do 
lieve that child pornography 
them. Surely the most basic .....~.~_. 
of any good government is to 
its citizens and more prec'ls-
shield the weak and innocent. 
those who would use their 
and lack of scruples to 
weak. 

This basic principle is the 
tion of so many of the laws 
which govern our society 
hardly needs to be repeated. ' 

And yet, the incredible 
child pornography in 
out as a 'glaring rebuke 
ment and its inability or 
to protect some of the most 
among us from some of the. 
and crafty perversion purveyorI' 

Mr. President, the sad fact is 
America today thousands of 
children from the earliest 
being used as models to pose 
rials which are sold or 
among a growing number 
who get sick pleasure from 
innocence of these 
mised. 

Decent Americans 
learn that such exploita:t!on: 
and even more disillusioned 
that stopping this cancer 
because these enemies of 
have chosen to attack 
dren while hiding behind 
impregnable shield of 

Mr. President, it Is ohvinim: 
one in this body and 
in the Nation that child 
Is wrong and ought to be 
legislation we consider 
will make prosecution 
sible by removing that 
expression to those who 
children for profit and 
Thi bill i a ooperative 

.s s c ,t"
bimng language from he 
bills of Senators GRASSLEY, 
TER, and also my sugge. 
cour~ be enabled to 
p,rofits and assets used In 
tlOn of illegal material. 
S. 1~69 will be to make it 
pOSSIble for the. . 
chants of perverslO~ to. 
harbor fro~ prosecut~on. 

Mr. PreSIdent. I beheve 
islation before us today 
step in eradicating the 
of pornography on our 
nography is wrong and 
matter what age group 
encourage my colleagues 
same attention to future 
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f"'"',:\,,'T'mn bills on this subject were intro
and referred to the Judiciary 

:Co'mmittee in this session of Congress. 
that I introduced, S. 29, is 
to one which passed the 
part of the Violent Crime 
Enforcement Act in the 
of the 97th Congress. I re
that bill on January 26, 

later introduced another bill, S. 
:·,which increased criminal penal

raised the maximum age for 
protected by the act to 18 
in the current law. Senators 

DENTON, DOLE. LAXALT. 
,. EAST, DECONCINI, HEFLIN. 
KASTEN. RANDOLPH. DOMENICI. 

:~DLESTON. WARNER. and NICKLES 
cosponsoring that bill. 
LIly introduced, Senator 

bill, S. 57, contained a 
exceptions to prosecution. 
:inally contained a defense 
not restrain the dlstribu· 

....._. prodUction of materials involv· 
-  ~tnfnn"" if the materials contain 

artistic, scientific, 
educational value." A specific 

also existed in the original 
the version reported by the 

Subcommittee for me
':"''''''l'''~Ulg children masturbating 
medium Was "an integral por
~ work possessing serious sci en
edUcational value." I want to 

here today that these ex-

sexual stimulation" in hopes of fur
ther removing children from the 
sexual marketplace. Another critical 
provIsion. contributed by Senator 
JEREMIAH DENTON, allows forfeiture in 
child pornography cases. It Is only 
through effective economic deterrents 
that the business of child pornogra
phy can be effectively suppressed. 

All of us recognize that this bill 
marks only the beginning of height
ened efforts to abolish child pornogra
phy. The true test of Its effectiveness 
remains in the hands of our Federal 
prosecutors. Let us hope that through 
this legislation we will have armed 
them adequately_ 

The bill was considered, ordered to 
be engrossed for a third reading. read 
the third time, and passed. as follows: 

s. 1469 
Be it enacted by the Senate and House 0/ 

Representatives 0/ the United States 0/ 
America in Congress assembled, That the 
Congress hereby finds that

(1) child pornography has developed Into 
a highly organized, multimillion·dollar in
dustry which operates on a nationwide 
scale; 

(2) thousands of children including large 
numbers of runaway and homeless youth 
are exploited In the production and distribu
tion of pornographic materlais; and 

(3) the use of children as subjects of por
nographic materials ls harmful to the physi
ological. emotional. and mental health of 
the individual child and to society. 

uses persuades. Induces. entices, or coerces 
any minor to'engage In. or who has a minor 
assist any other person to engage In, any 
sexually explicit conduct for the purpose of 
producing any visual or print medium de
picting such conduct, shall be punished as 

. provided under subsection (c), If such 
person knows or has reason to know that 
such visual or print medium w!ll be tra.ns~ 
ported In Interstate or foreign commerce or 
mailed. or If such visual or print medium 
has actually been transported In Interstate 
or foreign commerce or mailed. 

"(b) Any parent. legal guardian, or person 
having custody or control of a minor who 
knowingly permits such minor to engage In. 
or to assist any other person to engage In. 
sexually explicit conduct for the purpose of 
producing any visual or print medium de
picting such conduct shall be punlshed as 
provided under subsection (c) of thls sec
tion, If such parent. legal guardian. or 
person knows or has reason to know that 
such visual or print medium will be trans
ported In Interstate or foreign commerce or 
mailed or If such visual or print medium has 
actually been transported In Interstate or 
foreign commerce or mailed. 

"(c) Any person who violates this section 
shall be fined not more than $75,000 or im
prisoned not more than ten years, or both, 
but. if such person has a prior conviction 
under this section, such person shall be 
fined not more than $150,000 or imprlsoned 
not less than two years nor more than fif
teen years. or both. 
"§ 2253. Certain activities relating to material In

volving the sexual exploitation of minors 
"(a) Any person who

,j" 

. .1' 

I 

I 

1ill 

;aphY legislation that has been devot
d to this present measure. 

'.Mr. President, unless we act by
taJdng swift and decisive action to stop 
child pornography, the momentum 
that the ruthless exploiters have 

, gained in recent years will continue to 
buDd, engulfing more children and 
leaving a trail of destroyed young lives 
In its wake. I, therefore, urge my col
leagUes to pass S. 1469, so that we can 
end this national disgrace of child por-, 
nography., ,: ' 

..Mr. GRASSLEY. Mr. President, I 
believe that this bill is a new landmark 
In Federal efforts to eradicate child 
pornography. Taking its lead from the 

, supreme Court's 1982 decision in New 
'..' york against Ferber, this bill outlaws 
;: , the' distribution of all child pornogra-' 
.:.: phy-not simply that which is techni
,c3Ily "obscene." The Court recognized 

.';;:.In Ferber that the need to protect our 
~,.:' children from sexual explOitation far 
:-: outweighed the need of the exploiters 
,;,·to first amendment protection, and 
,:,' the bill before us writes that conclu
:-">s!on Into law. 

. "'Due to the outstanding efforts of 
. Senator SPECTER, Senator DENTON, and 

;:of course the distinguished chairman, 
•,', STROM THURMOND, we have before us a 
:\~.compromise measure that shields as 
.\ ;effectively as possible those children 
);.Vulnerable to sexual exploitation. This 
:'::;'bUl was agreed to after much delibera
\;;':tlon as to what standards would both 
::,r,:PrOtect children and pass constitution
Ltillmuster.. 

emptions have been dropped from the 
compromise now being introduced. 

S. 1469 is in keeping with the Su
preme Court decision in Ferber, which 
addressed and assessed the potential 
need for blanket exemptions to pros
ecution and concluded: 

A 12-year-old child photographed while 
masturbating surely suffers the same psy
chological harm whether the community 
labels the photograph "edifying" or "taste
less". The audience's appreciation of the de
piction ls simply Irrelevant to New York's 
asserted Interest In protecting children from 
psychological, emotional, and mental harm 
... An exception for depictions of serious 
social value. moreover. 'would actually in
crease opportunities for the content,based 
censorship disfavored by the First Amend
ment. 

This act is so critical a shield for the 
Nation's children that it warrants the 
strictest adherence to the Ferber deci
sion. In eliminating the loopholes that 
previously existed in the bill that was 
passed out of the subcommittee and 
instead adopting the increase sanction 
and age limit contained in that bill, I 
believe that we have created a most ef
febtive prosecutorial tool through this 
legislation. . . 

Other strengthening provisions that . 
are contained in this legislation in
clude stricter language relating to the 
definition of sado-masochistic abuse. 
Section 2253 of title 18 defines "sexu
ally explicit conduct" to include "sado
masochistic abuse (for the purpose of 
sexual stimUlation)." We have elimi
nated the qualifier "for the purpose of 

SEC. 2. Chapter 110 of title 18. United 
States Code, is amended to read as follows: 

"CHAPTER 1l0-SEXUAL 
EXPLOITATION OF CHILDREN 

"Sec. 2251. Definitions for chapter. 

"Sec. 2252. Sexual exploitation of children. 

"Sec. 2253. Certain activities relating to ma

terial Involving the sexual ex
ploitation of mInors. 

"Sec. 2254. Criminal forfeiture. 
"Sec. 2255. Civil forfeiture. 
"Sec. 2256. Reporting. 
"§ 2251. Definitions Cor chapter 

"For the purposes of this chapter, the 
term

"(1) 'minor' means any person under the 
age of eighteen years; 

"(2) 'sexually explicit conduct' means 
actual or simulated

"(A) sexual Intercourse. including genltal
genital. oral-genital. anal-genital, or oral
anal. whether between persons of the same 
or opposite sex; 

"(B) bestiality; 
"(C) Bado-masochistlc abuse; 
"(D) masturbation; or 
"(E) a display of the genitals or pubic area 

of any person for the purpose of arousing or 
inciting sexual desire; 

"(3) 'simulated' means the explicit depic
tion of any conduct described In clause (2) 
of this section which creates the actual ap
pearance of such conduct; 

"(4) 'produclng' means producing, direct
ing. manufacturing. issuing. publishing. or 
advertising; and 

"(5) 'visual or print medium; means any 
film. photograph. negative. slide. book, mag
azine. or other visual or print medium. 
"6 2252. Sexual exploitation of children 

'"(a) Any person who knowingly employs, 
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,t~ "(1) knowingly transports or ships In "(3) The United States shall dispose of all Whereas psychological , Interstate or foreign commerce or malls any such property as soon as commercially rea our knowledge of human oenaVior".. 

visual or print medium, If- sonable. making due provision for the rights hances people's understanding oj
"CA) the producing of such visual or print of Innocent persons. selves and others; and the Amerlcll";

,\ , medium Involves the use of a minor engag "§ 2255_ Civil forfeiture logical Association pursues suct ' 

Ing In sexually explicit conduct; and and encourages its utilization In"(a) The following property shall be sub"(B) such visual or print medium visually terests of society; and " ject to forfeiture by the United States: depicts such conduct or such visual or print Whereas the American PsYcho)..." "0) any visual or print medium produced. medium Is obscene and depicts such con sociatlon and various Stl transported, shipped. or received In viola· duct; or age high standards ,of tlon of this chapter; and
"(2) knowingly receives, sells or distributes tence, achievement, and ethical"(2) any property constituting. or derived any visual or print medium that has been pSychologists; Improvement and from. any proceeds obtained, directly or In·transported or shipped In Interstate or for the field of psychology; and thedirectly. from a violation of this chapter,
eign commerce or mailed,!f- except that no property shall be forfeited of psychological research to 

"CA) the producing of such visual or print of human welfare: Now. thereforpunder this paragraph. to the extent of themedium Involves the use of a minor engag· Resolved by the Senate IInterest of an owner. by reason of any act orIng In sexually explicit conduct; and omission established by that owner to have TesentaHves of the United
"(B) such visual or print medium visually been committed or omitted without the in Congress assembled, That 

depicts such conduct or such visual or print knowledge or consent of that owner. Is authorized and requested to 
medium Is obscene and depicts such con· "(b) All provisions of the customs law reo lamatlon designating the perle
duct; latlng to the seizure. summary and Judicial 1983, through August 30. 1983. 
shall be punished as provided In subsection forfeiture, and condemnation of property Psychology Days", and cal 
(b) of this section. for violation of the customs laws, the dispo people of the United States 

"(b)(1) Any person who violates this sec sition of such property or the proceeds from period with appropriate programs. 

tion shall be fined not more than $75.000 or the sale thereof. the remission or mitigation nles, and activities, 

imprisoned not more than ten years, or of such forfeitures. and the compromise of 
 Mr. BAKER. Mr. President.both, but, if such person has a prior con vic claims, shall apply to seizures and forfeit to reconsider the vote' bytlon under this section, such person shall be ures incurred, or alleged to have been in joint resolution was passed.fined not more than $150,000 or Imprisoned curred. under the provisions of this section. 

Mr. BYRD. I move tonot less than two years nor more than fif insofar as applicable and not inconsistent 
teen years, or both. Any organization which with the provisions of this section. except motion on the table. " , 

violates this section shall be fined not more that such duties as are imposed upon the The motion to lay on the 
 memthan $250.000. customs officer or any other person with reo agreed to. ety,'

"(2) For purposes of this section. the term spect to the seizure and forfeiture of proper seare'organization' means a person other than an ty under the customs laws shall be per· 'men1Individual. formed with respect to seizures and forfeit· , ',Stat, NATIONAL CHILD SUPPOR 

"§ 2254. Criminal forfeiture ENFORCEMENT MOM'T'U
ures of property under this section by such WI 

officers. agents, or other persons as may be form"(a) Whoever violates any provision of sec authorized or designated for that purpose The joint resolution <S.J, cienction 2252 Shall forfeit to the United States by the Attorney General. except to the deSignate the month of end·j
(1) any Interest he has acquired or main extent that such duties arise from seizures "National Child Support Enforcel WI'tained In violation of section 2252. and (2) and forfeitures effected by any customs offl· 70 pcMonth" was considered. orderedany Interest In. security of. claim against. or cer. ',ofthproperty or contractual right of any kind af engrossed for a third reading, 60 'pt"§ 2256: Reportingfording a source of Influence over. any en third time, and passed. ' 'iiortr,terprise which he has established. operated. "Beginning one hundred and twenty days The preamble was agreed tracecontrolled, conducted. or partiCipated in the after the date of enactment of this Act. and The joint resolution. and diet:
conduct of, In violation of section 2252. every year thereafter, the Attorney General ble, are as follows: ' Re:

"(b) In any action brought by the United shall report to Congress the number of Tesel:
States under this section, the district courts cases and convictions brought under section S,J. RES. 56 inC(
of the United States shall have jurisdiction 2252 of title 18. United States Code. and the Whereas significant progress ~he 1
to enter such' restralnlng orders of prOhibi dollar amount of any forfeiture of assets made toward improving laws , requ, 
tions, or to take such other action, Includ under section 2254 of such title_". tlons dealing with child ' : Ing t 
Ing, but not limited to. the acceptance of ment by the States; " "NatMr. BAKER. Mr. President, I move
satisfactory performance bonds. In connec Whereas the provisions of honoto reconsider the vote by which thetion with any property or other Interest IV of the Social Security Act , past bill was passed_subject to forfeiture under this section, as it a needed response In alleviating Ic pr
shall deem proper, that exist within and among Stl tlon:Mr. BYRD. I move to lay that 

"(c)(1) Upon conviction of a person under motion on the table. legal rights and financial needs of dally 
this section, the court shall authorize the The motion to lay on the table was zens; , " 
Attorney General to seize all property or Whereas the child 

"hM)
agreed to. to rother Interest declared forfeited under this mate goal is to reduce financial 

section upon such terms and conditions as among America's children by 
the court shall deem proper. If a property NATIONAL PSYCHOLOGY DAYS the responsibility of support 
right or other Interest Is not exercisable or The joint resolution (S.J. Res. 19) to responsible parent, thereby dlID~L'SI!':"
transferable for value by the United States. authorize and request the President to ne~d for. welfare dependency by: 
It shall expire. and shall not revert to the · t th . d A t 26 children,
convicted person, deSlgna e e perlO, ugus Whereas the dedicated service 

"(2) All provisions of law relating to the through August 30. 1983, as "National support enforcement personnel. 
disposition of property. or the proceeds Psychology Days" was considered. or· ary and the legal community hi ' 1
from the sale thereof, or the remission or dered to, be engrossed for a third read- ed to Increased child support , Tt 
mitigation of forfeitures for violation of the lng, read the third time, and passed. parternity establishments and deshcustoms laws, and the compromise of claims The preamble was agreed to. , of absent parents; 9, H and the award of compensation to Informers The joint resolution and the pream. Whereas the growth and wasIn respect of such forfeitures shall apply to . ' support programs have resulted bl f IIforfeitures Incurred, or alleged to have been e, are as 0 ows. continue to rely on Increased coopera~t! gros: 
Incurred, under the provisions of this sec S.J, RES, 19 Federal. State and local . thlr( 
tion, Insofar as applicable and not inconsist Whereas the American Psychological As- therefore. be It Tt 
ent with the prOvisions thereof. Such duties sociatlon Convention provides a forum for Resolved by the Senate and , Tt 
as are imposed upon the collector of cus the Natlon's outstanding behavioral scien· resentatives of the United States ble. : 
toms or any other person with respect to tlsts and psychological practitioners to dis- in Congress assembled, That th 
the disposition of property under the cus· seminate their findings and expertise, to the August 1983 Is designated "National 

WI:toms laws shall be performed under this ultimate benefit of our residents and the Support Enforcement Month" and Natlechapter by the Attorney General. quality of life of our Nation; , President of the United States Is 

II, 
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, Norfolk: NorfOlk Public Library; Old Do· 

, minion University Library; U.S. Armed 
. Forces Sta.ffCollege Library. I, Petersburg: Virginia State University 
: JohnSton Memorial Library. 

Quantico: Federal Bureau of Investigation 
~: ~ .. Academy Library; Marine Corps Education . , 

. center. James Carson Brecklnrldge Library. 
I • 
~. ~ ., 	 ,Reston: Department of the Interior. Geo· 

ogicalSurvey, National Center Library. 
" 

Richmond: U.S. Court of Appeals Fourth 
Circuit Library;' University of Richmond 
Boatwright Memorial Library; University of 

"'Rlchmond Law School Library; Virginia 
University James Branch 

Virginia State Law Library; 
State Library. 

Roanoke: Roanoke Public Library. 

, Salem: Roanoke College Library. 


";', '!IIII' ,::,Wllllamsburg: ColIege of William and 

. " , - - Marshall-Wythe Law Library; Col· 

William and Mary Swem Library. 
Clinch Valley College John Cook 

Library. 
resolution" Mr. President, pays 

to these libraries and their 
.aedicated personnel and. in fact, all 'in· 
'dividuals and libraries associated with 

program. . 
is fitting and:proper that this res

be enacted to COincide with the 
~plphra.t.lC'ln of National Library Week 

year in April. 
my colleagues to support this 

as a means of reaffirming 
,,"nnnrt, of this program that in· 

knowledge of their Gov· 
actions in each and every 

#ngressional district in our land. 
resolution was agreed to. 
preamble was agreed to. 
reSOlution,' and the preamble, 

as follows: 
S. RES. 359 

the United States Senate has 
that citliens of America should 

~ effective accesS to Government infor· 
t.hroughout the country; and 

the COngreSS of the United 
provided its citizens with free 

access to Government information 
a Depository Library System that 
at least one depositorY library In 

congressional district; and 
Wl'u>,...... depository libraries In a variety 

es, including public, academic, 
State, law school. and Federal 11· 

have enthusiastically provided serv
access to information to citizens 

country; and 
the Nation celebrates National 

Week each year In the month of 
honor and recognize the fine public 

that has always been characteristic 
libraries of America: Now, therefore, 

That the Senate pay tribute to 
libraries 'throughout the land 

Commend the many dedicated people 
with the depository library pro
their significant contribution In 
the cause of free and open public 

to Government information. 
2. 	The Secretary of the Senate shall 

copies of this resolution to the 
Inter of tile United States, the 
of the American Library Associa· 

the president of the American As· 
of Law Llbnl.r!es. 

Mr. STEVENS. Mr. President, I (6) by adding at the end of subsection (c) 
move to reconsider the vote by which the following: "Any organization which vio

lates this section shall be fined not morethe resolution was 'agreed to. 
than $250,000.".Mr. BYRD. Mr. President, I move to SEC. 4. Section 2252 of title 18 of thelay that motion on the table. United States Code is amended-

The motion to lay on the table was (1) by striking out ", for the purpose of 
agreed to. sale or distribution for sale"; 

(2) by striking out "for the purpose of sale 
or distribution for sale" the second place It 

SEXUAL 	EXPLOITATION OF appears; 
CHILDREN ' (3) by striking out "obscene" each place It 

Mr. STEVENS. Mr. President, I ask a~~~a~~ striking out "visual or print 
the Chair to lay before the Senate medium" each place It appears and inserting 
Calendar Order No. 566. "visual depiction" In lieu thereof; 

The PRESIDING OFFICER. The (5) by striking out "depicts" each place It 
clerk will report. ' appears and inserting "is of" In lieu thereof; 

The assistant legislative clerk read (6) by striking out "or knowingly sells or 
as follows: distributes for sale" and inserting In lieu 

A bill (H.R. 3635) to amend chapter 110 thereof "or distributes";" .. 
(relating to sexual exploitation of children) (7) by Inserting after mailed the follow· 
of title 18 of the United States Code, and Ing: ."or knowingly reproduces any visual de
for other purposes. pictlOn for distribution In Interstate or for

eign commerce or through the malls";
The PRESIDING _ OFFICER. Is (8) by striking out "person" each place It 

there objection? appears In subsection (b) and Inserting "In-
There being no objection, the Senate dividual" In lieu thereof; 

proceeded to consider the bilL (9) by striking out "$10.000" and inserting 
"$100,000" in lieu thereof; 

AMENl>MENT NO. 2873 (10) by striking out "$15,000" and insert
Mr. STEVENS. Mr. President, on Ing "$200,000" In lieu thereof; and 

behalf of the distinguished Senator (11) by adding at the end of SUbsection (b) 
from Pennsylvania <Mr. SPECTER), I the following: "Any organization which vio
send an amendment to the desk and lates this section shall be fined not more 

than $250,000 .... ask for its immediate consideration. 
SEC. 5. (a) Section 2253 of title 18 of theThe PRESIDING OFFICER (Mr. United States Code Is amended-WILSON). The clerk will report. (1) In paragraph (1) by striking out "six·

The assistant legislative clerk read teen" and inserting "eighteen" in lieu there
as follows: 	 of; 

The Senator from Alaska (Mr. STEVENS), (2) by striking out "sado-masochistlc" and 
on behalf of Mr. SPECTER, proposes an inserting "sadistic or masochistic" In lieu 
amendment numbered 2873. thereof; , 

(3) by striking out "(for the purpose ofMr. STEVENS. Mr. President, I ask sexual stimulation)"; and unanimous consent that further read (4) by striking out "lewd" and inserting 
ing of 	the amendment be dispensed "lascivious" In lieu thereof; 
with. (5) by striking out ". for pecuniary profit"; 

The PRESIDING OFFICER. With· and 
out objection, it is so ordered. (6) by amending paragraph (4) to read as 

The amendment is as follows: follows: 
"(4) 'organization' means a person otherStrike out all after the enacting clause than an Individual.and insert In lieu thereof the following: (b) Section 2253 of title 18 of the United

That this Act may be cited as the "Child States Code, as'amended by subsection (a) is 
Protection Act of 1984". redesignated as section 2255.

SEC. 2. The Congress finds that- SEC. 6. Chapter 110 of title 18 of the
(1) chlld pornography has developed Into United States Code is amended by inserting 

a highly organized. multi·mlllion-dollar in after section 2252 the following: ' 
dustry which operates on a nationwide 
scale; 	 • "§ 2253. Criminal forfeiture 

(2) thousands of children including large "(a) A person who is convicted of an of-
numbers of runaway and homeless youth fense under section 2251 or 2252 of this title 
are exploited In the production and distrlbu- . shall forfeit to the United States such per
tlon of pornographic materials; and son's Interest In

(3) the use of children as subjects of por~ "(1) any property constituting or derived 
nographlc materials is harmful to the physl- from gross profits or other proceeds ob· 
ological. emotional, and mental health of talned from such offense; and 
the Individual child and to society. "(2) any property used, or Intended to be 

SEC. 3. Section 2251 of title 18 of the used, to commit such offense. 
United States Code is amended- "(b) In any action under this section, the 

(1) by striking out "visual or print court may enter such restraining orders or 
medium" each place It appears and inserting take other appropriate action (including ac· 
"visual depiction" In lieu thereof; ceptance of performance bonds) In connec· 

(2) by striking out "depleting" each place tlon with any Interest that is subject to for· 
It appears and inserting "of" In lieu therof; , felture. 

(3) by striking out "person" each place it "(c) The court shall order forfeiture of 
appears In subsection (c) and inserting "In- property referred to in subsection (a) If the 
divldual" In lieu thereof; , trier of fact determines, beyond a reasona· 

(4) by striking out "$10,009:' and inserting ble doubt. that such property is subject to 
"$100.000" In lieu thereof; forfeiture. , 

(5) by striking out "$15,000" and inserting "(d)(1) Except as provided In paragraph 
"$200,000" in lieu thereof; and (3) of this subsection, the customs laws reo 
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latIng to disposition of seized or forfeited 
property shall apply to property under this 
section, if such laws; are not Inconsistent 
with this section. 

"(2) In any disposition of property under 
this section, a convicted person shall not be 
permitted to acquire property forfeited by 
such person. 

"(3) The duties of the Secretary of the 
Treasury with respect to dispositions of 
property shall be performed under para· 
graph (1) of this subsection by the Attorney
General, unless such duties arise from for
feitures effected under the customs laws. 
"§ 2254. Civil forfeiture 

"(a) The following property shall be sub
Ject to forfeiture by theUnited States: 

"(1) Any material or equipment used, or 
Intended for use, In producing, reproducing, 
tran5portIng, shipping, or receiving any 
visual depiction In violation of this chapter. 

"(2) Any visual depiction produced, trans
ported, shipped, or !ecelved In violation of 
this chapter, or any material containing
such depiction. 

"(3) Any property constituting or derived 
from gross profits or other proceeds ob
tained from a violation of this chapter, 
except that no property shall be forfeited 
under this paragraph, to' the extent of the 
Interest of an owner, by reason of any act or 
omission established by that owner to have 
been committed or omitted without the 
knowledge or consent of that owner. 

"(b) AU provisions of the customs law reo 
latIng to the seizure, sunUnary and Judicial 
forfeiture, and condemnation of property 
for violation of the customs laws, the dlspo·
sltlon of such property or the proceeds from 
the sale thereof, the remission or mitigation
of such forfeitures, and the compromise of 
claIms, shall apply to seizures and forfeit
ures Incurred, or alleged to have been in
curred, under this section,; insofar as appli
cable and not inconsistent with the provl·
sions of this section, except that such duties 
as are imposed upon the customs officer or 
any other person with respect to the seizure 
and forfeiture of property under the cus
toms laws shall be performed with respect' 
to seiZures and forfeitures of property
under this section by such officers, agents, 
or other persons as may be authorized or 
designated for that purpose by the Attorney 
General, except to the extent that such 
duties arise from seizures and forfeitures ef· 
fected by any customs officer .... 

SEC. 7. The table of sections at the begin·
nIng of chapter 110 of title 18 of the United 
States Code Is amended

(1) by inserting after the Item relating to 
section 2252 the following new Items: 
"2253. Criminal forfeiture. 
"2254. Civil forfeiture."; and 

(2) by redesignating the Item relating to 
section 2253 as 2255. ' 

SEC. 8. Section 2516(1)(c) of title 18 of the 
United States Code Is amended by inserting 
"sections 2251 and 2252 (sexual exploitation 
of children)," after "section 664 (embezzle·
ment from pension and welfare funds), ... 

SEC. 9. Beginning one hundred and twenty 
:lays after the date of enactme'nt of this Act, 
Uld every year thereafter. the Attorney 
:Jeneral shall report to the Congress on 
lrosecutlons. convictions, and forfeitures 
mder chapter 110 of title 18 of the United 
;tates Code. 

Mr. SPECTER. Mr. PresIdent. today 
offer an amendment in the nature of 
substitute to H.R. 3635, a bill to 

mend Federal laws prohibiting the 
roduction or distribution of child por

nography. On July 16, 1983. the 
Senate passed a bill which I sponsored, 
S. 1469, which contained similar provi
sions to strengthen Federal laws out
lawing child pornography. The pur
pose of the amendment which I am of· 
fering today is to resolve the differ
ences between H.R. 3635. as originally 
passed by the House on November 14, 
1983. and S. 1469 as passed by the 
Senate. 

In working through the differences 
between the two bills, we, the princi·
pal sponsors of both bills-Senator 
GRASSLEY and I for the Senate and 
Mr. HUGHES and Mr. SAWYER for the 
House of Representatives-retained
those provisions which would provide 
for the toughest laws to stop the 
sexual exploitation s.nd abuse of chil
dren. As a result, I am confident that 
this amendment offers the best of 
both bills. 
, Specifically, this substitute amend
ment would make the following
changes in current law: 

First. Under current law, only mate
rials produced or distributed for com· 
mercial purposes are unlawful. This 
bill eliminates the commercial purpose 
requirement; 

Second. Under current law, distribu
tion of materials depicting children in 
sexually explicit poses is unlawful only 
if the materials are proven to be legal
ly obscene. This bill removes the ob
scenity requirement; 

Third. This bill raises the fines for 
violation from the current levels of 
$10,000 for a first offense to $100.QOO 
and $15,000 for a second offense to 
$200,000. The bill also adds a $250,000 
fine for organizations which violate 
the law; . 

Fourth. Current law defines a minor 
as any person under age 16. This bill 
would extend that definition to in
clude children under age 18; 

Fifth. This bill also contains a provi
sion to make it clear that the knowing 
reproduction of materials depicting 
children in sexually explicit poses is 
unlawful; . ,. 

Sixth. This bill WOuld add for the 
first time both criminal and civil for
feiture provisions. These are intended 
to insure that the profit Is removed 
from child pornography; and 

Seventh. This bill would also amend 
the Federal wiretapping statute to in
clude child pornography as a crime for 
which Federal investigators may 
obtain authority to utilize a wiretap. 

The amendment which I am offering 
also makes two changes in the defini
tion of sexually explicit conduct. First. 
our new provision would amend the 
definition of sexually explicit conduct 
by deleting "sado-masochIstic abuse 
(for the purpose of sexual stimula
tion)" and h18erting instead "sadistic 
or masochistic abuse." The substitu
tion was made to broaden the scope of 
the act. 

Sado-masochIstic abuse 
both sadistic and masochistic aCtlci:;~f 
are involved. The Psychiatric Dlctio~!i, 
ary defines sado-masochism 

dition of combined sadism u.no 'J:na:&;.'l" 

ochIsm: coexistence of sUbm!ssiv~>"n..."\l-

aggressive attitude in 

relations to the other 

considerable degree of 

present; ..." (P. 560.) In 

sado-masochistic abuse ' 

both a pain inflictor and a 

ent are involved. Sadism, 

hand, has been defined as 

which the sexual impulse is 

ed as a tendency to strike; 

humiliate the love object." 

ric Dictionary •. p. 559.) • 

represents the reverse side, 

when "sexual satisfaction 

upon the subject himself 

pain, ill-treatment, and " 

(Psychiatric Dictionary, 


With this amendment,' 
clearly prohibit the 
interstate distribution 
which visually depicts a UlUIVl.CUIUlK,.'" 

ing in sadistic abuse, 
abuse, or both. 

Second, this amendment 
place the current law's prohlbltfon![o'm 
the "lewd exhibition of t 
with a prohibition against 
ous eXhibition of: t ' 
"Lewd" has in the past 
with "obscene"; this change 
tended to. make it clear that' 
tion of a child's genitals 
to meet the obscenity standar9
unlawful. 

I first became 
effort to toughen
against child pornoJZraDhY 
ber 1981 when 
Juvenile Justice, 
a series of hearings
sexual exploitation of "hlltlrPT 

our independent study 
the commercial purpo 
in current law posed an 
arrests and prosecutions
produce and distribute 
depictions of children, 
tee requested testimony 
from the relevant Feder 

The testimony offered 
the li'BI by Dana E. Caro 
nal Ihvestigative DivIsioI 
finding of the subcomml 
tion., .. 

I ask unanimous consent 
excerpt printed in the REC(

There being no objection. 
rial was ordered to be nrinted 
RECORD, as follows: 

[Tlhe FBI has determined 
tine subculture exists In 
which Is functioning In 
child pornography and 
of children statutes. This rtl 
In recruiting and transoo 
sexual exploitation 
vealed that this. ct 
penetrate. It has been 
largest percentage of 

eli 
legislation.

CongressI 
for their 

pornoE 
of E 
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waslI"aullou: In the United States today 

:orlginally produced for the self-gratification 
of the members of this culture and was not 

\~~:iiecessarilY produced for any commercial 
. Pedophiles maintain correspond-

exchange sexual explicit photo-
Ith other members of this subcul
often establish contact with each 

through "swinger" type magazines 
newspapers which act. as mall forward-
services for the readers. FBI Investlga

have revealed the commercial photog-
and major distributors pose as 

,memU<ln, of this subculture and obtain free 
charge the sexually explicit photographs 

, .,_ minor children. As.a result. many of the 
,!lIliiilotographs taken for private use and ob

ed by these commercial photographers
pornographic distributors subsequently 

";I"'liPpear In child pornography magazines 
: ';:Which have wide commercial distribution. 

.:. f:',Nelther the child posing ~or the picture nor 
': • the photographer receive any pa.yment from 
i fthese commercial photographers or major 
'i ;'·,u.tributors. Therefore, the FBI's effectlve

combatting child pornography and 
exploitation of children at the 
has been seriously impaired by 

pecuniary Interest: requirement con-
title 18. U.S. Code. sectIon 2251 

, 
Mr: President. this 

:I;'legislation also reflects the Supreme 
2. 1982, decision In New 

H.gH.ll~L Ferber. In that case, the 
Court ruled that the compel-
Interest In safeguarding the 

nhygiCal and psychological well·beIng 
:hildren constitutionally justified 
prohibition of nonobscene sexual-

explicit photographs of children. 
WP'''!This legislation w1l1 make it clear 

Federal law enforcement authori
will not tolerate any Interstate 

:,production or distribution of any ma-
visually depict children"'I;lUl 1:itlAUH.UY explicit poses. It is my

::i., ~~t?pe that this new Federal effort will 
"'~" ~encourage the States to toughen their 

child pornography laws. 
closing. I would like to take this 

';!-~I\iOPPortunity to commend my col
.' ;.:;: 2leagues in the Senate and ,House of 

',t::/c.; 	 ~~epresentatives for their dedication 
...• :and concerted actions taken to protect 
.,.:" 2ChUdren from sexual explOitation. 

social tragedy we know as child por
nography. On that day, I rose to offer 
an amendment to S. 1469 the Sexual
E I It ti f C i ' xp 0 a on 0 h ldren Act of 1983, 
that would include the crime of pro
duclng or dealing with child pornogra
phy in that list of offenses for which 
court-ordered electronic surveillance 
would be allowed. I offered that 
amendment and was an original spon
sor of the bill because I felt the Feder
al Government should have the 
strongest mean:s available to ?ombat 
~n ind,:stry WhICh I have descrIbed. as 
a tragIC curse upon this proud Nation 

and a scourge that cannot be tolerat
ed." 

Thanks primarily to the hard work 
of Senators SPECTER" GRASSLEY. and 
DENTON. S. 1469 was intended to close 
the loopholes in the current Federal 

hlS Yltahw. thaIt aldlOd~teid tto IIndInustr to 
rive. n a I on c os g t hese 

loopholes, the thrust of S. 1469 was to 
remove any monetary incentive to 
engage in child pornography by pro
vldIng for substantial increases In ex

\ isting fines and for providing .for both 
Civil and criminal forfeiture for viola
tions of the laws. The Sexual Exploita
tion of Children Act was favorably re
ported by the Committee on the Judi
ciary and later enjoyed the unanimous 
support of the Senate. 

Today I am speaking in support of 
similar legislation in the hope that we 
can put an end to the "kiddy-porn" in
,dustry once and for all. I am delighted 
to Join with my three distinguished 
colleagues from the Judiciary Commit
tee in offering this amendment to 
H.B. 3635. the House-passed, Child 
Protection Act of 1983. This legisla
tion. like S. 1469 is a legislative re
sponse to the landmark case of Ferber 
against New York. where the 'Court 
held that the exploitation and well
being of the chlld, rather than the ob
scenity of the materials themselves. 
was of paramount importance in deter
mining the validity of any statutory
bans., 

The substitute amendment we offer 

pass as modified, H.R. 3635, the Child 
Protection Act of 1983, so that its en
actment can put the teeth back Into 
laws intended to end this continuing
tragedy.

Mr. STEVENS. Mr. President, I ask 
that the amendment be agreed to. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend-

t 
mTenh · dm t N 2873 e amen en (0. ) was 
agreed to. 
, Mr. DOLE. Mr. President, I welcome 

this opportunity to support this legls
lation, which takes aim at the exploit
ers of our youth I have been an active 

. . . 
proponen~ of l.eglslatlve proposals in
tr0d:uced m thIS Congress to more ef
fectIvely combat child pornography
and have worked closel~ with Senators 
SPECTER and GRASSLEY in developing a 

1.bill that will serve to strengthen exlst- !' 

ing law 
. 

As a cosp0!lsor of the Senate-pas~ed
bill toug~emng Federal laws appllca II; 
~le to child po~ograph~. I have exam- I" 

med the substitute legIsIll;tion before 
us and determine~. that It combines I:" 

the stro.ngest prOVISIOns of both .bills. :1 
In partl.cular .. I am pleased to note ;I'! 
t!'lat thiS. legislation contains provi· 

::; 

j" 

SIOns raismg the age of minority from 
16 to 18. Increasing Individual sanc-
t!O~. and s;>roviding for a:n "organiza-

i . 

'i'
tlon sanction. and allowmg court-or
d~~ed wiret~ps in order to lift the tra
dltlonal veil of secrecy surrounding 
the sexual exploitation of minors. 

According to testimony from the De
partment of Justice, since May of 
1977, only 67 persons have been Indict
ed under aU available obscenity stat
utes. including obscenity statutes i 
which are not limited to child pornog I, 

raphy. Yet the findings of the bill 
before us are that "thousands of chil
dren. Including large numbers of run
away and homeless youth, are exploit
ed in the pro~uction and distribution 
of pornographiC materials." 

Mr. President. it does not take un
usual reasoning power to identify that 

notably. I extend my apprecla today is the result of many hours of there is no correlation between the 
the other prinCipal sponsor of hard work and compromise with Mem- . numbers of cases being prosecuted and 
Senator GRASSLEY. for his leg bers of the House of Representatives. the numbers of children being exploit
leadership In this area, to Sen- This amendment will make H.R. 3635, ed. It is my hope that this legislation. 

DENTON for his inclusion of the like S. 1469, the most eff~ctive and combined with the Supreme Court's 
and criminal forfeiture provisions constitutionally valid deterrent to decision in New York against Ferber. 

bill. and to Senator T!ruIu.tOND, those who would sexually exploit our will prompt more successful prosecu
as chairman of, the Senate Judici youth for profit by combining the tions of child pornographers. 

Committee. expedited the passage strongest parts of both bills. The The Senator from Kansas is confi
this legislation. I would also like to result will be a noble accomplishment \ dent that there is no need to impress

Jthank. Congressmen HUGHES and by both Houses of Congress. I might upon my colleagues the importance of 
:,SAWYER for their parallel efforts to take a moment to commend Ms. Mary maintaining strong safeguards to pro
'; enact child pornography legislation in Louise Westmoreland, chief counsel of tect our children from the fear of 
:~he House of Representatives and the Subcommittee on Juvenile Justice. being sexually abused and exploited. It 

heir cooperation with us In the and Ms. lJnda Nersesian, chief counsel goes without saying that those chil
;,Senate to ~uccessfully resolve the dif·, of the Subcommittee on Administra dren who do become victlms,of porno

,~,terences between the two versiOns. tive Practice and Procedure, for their graphic depictions suffer physical, 
:iMr. THURMOND. Mr. President, I staff role in the negotiations and for emotional, and psychological damage, 
~t!ae today, asI did on July 22 of last their dedicated hard work to this and are often scarred for l1fe. Studies 
rea.r, to speak in support of legislation cause. have indicated that sexually abused 
that would add new strength to the Mr. President, I now urge my col- and exploited children are Incapable 

prohibiting the vile practice and leagues to accept this 8.Q:lendment and of developing normal relationships 
. ~ 

.'1; 
'II, ' 
;i 

I' 
I 

http:1:itlAUH.UY


7198 CONGRESSIONAL RECORD-SENATE March'/lO 
later on in life and have a tendency to 
become sexually abusive themselves. 
We need to a.ct now to protect our 
chUdren and future generations of 
children from this intolerable crime of 
exploitation for profit. 

The legislation before us marks a 
positive step toward curbing the 
growth of the billion-dollar child por·
nography industry in this country. Mr. 
President, 1982 marked the "Year of 
the Child" in America. Let us hope 
that, through this legislation, we can 
make this the year that we made that 
promise good .both in fact and in 
theory. I urge all of my colleagues to 
support this legislation. 

Mr. GRASSLEY. Mr. President, we 
have before us a landmark in Federal 
efforts to eradicate child pornography. 
Taking its lead from the Supreme 
Court's 1982' decision in New York 
against Ferber, this bill outlaws the 
distribution of all child pornography
not simply that which is technically 
"obscene." The Court recognized in 
Ferber that the need to protect our 
children from, sexual exploitation far 
outweighs the need of exploiters to 
first amendment protection, and the 
bill before us writes that conclusion 
into law. ' 

Due to the outstanding efforts of 
Senator SPECTER, Senator DENTON, and 
of course the distinguished chairman; 
Senator STROM THURMOND, as well as 
Congressmen HUGHES and SAWYER, we 
have before us a compromise measure 
that shields as effectively as possible 
those children VUlnerable to sexual ex
ploitation. This bill was agreed to 
after much deliberation as to what 
standards would both protect children 
and pass constitutional muster. . 
1. LEGISLATIVE HISTORY PERTAINING TO S. 1469 

In response to the Ferber decision, 
two bills were introduced and referred 
to the Senate Judiciary Committee in 
the last session of Congress. The bill 
that I introduced, S. 29. was identical 
to one which passed the Senate as part 
of the Violent Crime and Drug En· 
forcement Act in the latter part of the 
97th Congress. 

I reintroduced that bill on January 
26, and later introduced another bill, 
S. 1240, which increased criminal pen
alties and raised the maximum age for 
children protected by the act to 18 
from 16 in the current law. Senators 
THURMOND, DENTON,' DOLE, LA.xALT, 
HATCH, EAST, DECONCINI, HEFLIN, 
JEPSEN, KASTEN, RANDOLPH, DOMENICI, 
HUDDLESTON, WARNER, and NICKLES 
Joined me in cosponsoring that bill. 

As originally introduced, Senator 
SPECTER'S bill, S. 57, significantly 
strengthened certain provisions but 
nevertheless contained a number of 
exceptions to prosecution. The bill 
originally contained a defense that 
would not restrain the distribution or 
production of, materials involving 
minors if the materials contain "seri
ous literary, artistic, scientific, social 

or eductional value." A specific exemp
tion also existed in the original S. 57, 
and the version reported by the Juve· 
nUe Justice Subcommittee for medi
ums depicting children masturbating 
if that medium was "an integral por· 
tion of a work possessing serious scien
tific or educational value." I want to 
emphasize here today that these ex
emptions were dropped from S. 1469, 
which passed the Senate on July 16, 
1983. No similar provisions were adopt
ed in the legislation currently before 
us.. 

II. LEGISLATIVE HISTORY PERTAINING TO THE 
BILL BEFORE US 

It should be noted that the legisla
tion before us forges the strongest 
combination of the Senate and House 
bills possible. During discussions that 
Senator SPECTER and I had with Con
gressmen SAWYER and HUGHES, we 
ironed out two provisions in particular: 
one dealing with depictions of a sado
masochistic nature and the other 
having to do with simulated portray
als. 

A. SADO-MASOCHISTIC DEPICTIONS 

The Senate passed bill, S. 1469, de
leted the parenthetical "for the pur
pose of sexual stimUlation" from the 
current description of sado-masochis
tic abuse at 18 U.S.C. 22253(0). This 
parenthetical was struck because it 
was regarded as confusing since no 
other prohibited conduct under the 
definition of "sexually explicit con
duct" was so narrowly construed. I be
lieve that inclusion of the parentheti 
cal in a courtroom situation would 
invite an array of psychiatrtstsinto 
the trial to speculate as' to whether 
the sado·masochistic materials were 
"sexually stimulating." I believe that 
we want to avoid that possibility and 
that we do avoid this possibility by 
eliminating the potential loophole. 

The definition has been altered to 
reflect that the prohibited conduct is 
"sadistic or masochistic abuse" as op
posed to "sado-masochistic abuse for 
the purpose of sexual stimUlation." In 
making this change, any accompany
ing legislative history JIlust and it is 
our resolve that it reflect intent in al
tering the act is to broaden the scope 
of the act. As amended, the substitute 
prohibits the production and inter
state distribution of material wqich 
visually depicts a minor engaging in 
either sadistic abuse, masochistic· 
abuse, or both. 

B. TREATMENT OF SIMULATED CONDUCT 

H.R. 3635 contains an explicit ex
emption for simulations of sexually 
explicit conduct "if there is no possi~ 
bUity of harm to the minor, taking 
into account the nature and circum
stances of the simulation, and there is 
redeeming social, literary, educational, 
scientific, or artistic v!l-lue." 

The substitute before us preserves 
current law as it relates to simulations 

,of sexual conduct. Hence, sexually ex

• 
plicit conduct 'is defined as· 

simulated conduct that 

the probibited depictions Qell.nea.t;ed':"·~..\'i!Y'.'

18 U.S.C. 2253. This pre"".....A •• .:'···. ,lii;~,; 

our opinion, discourages 

pornographers from discovertn;; 

icant loopholes. 


The bill before us is In 
the Supreme Court decision 
which addressed and assessed 
tential need for blanket exemptloM~
prosecution and concluded: '''' . 

A 12-year-old child phOtolll"A'':'l 
masturbating surely suffers 
chological harm whether t 
labels the photograph "edlfylnl!" 
less." The audience's apprec 
p!ct!on Is simply Irrelevant 
asserted Interest In protecting 
psychological, emotional" 
harm . , , An exception for 
rlous social value, moreover, 
Increase opportunities for the 
censorship disfavored by the 
ment, 

All of us recognize that 
marks only the beginning 
ened efforts to abolish 
phy. The true test of its effot>th;;;-, 
remains In the hands of c 
law enforcement personnel 
ecutors. Let us hope that 
legislation we will have 
adeqUately. 

(By request of Mr. STEvEN~ 
lowing statement was ord°;'''rl 
printed In the RECORD:) 
1'& Mr. DENTON. Mr. Prel;ldpl 
American people are 
at the ruthlessness 
dence of child 
Senate shortly 
that will allow 
people who exploit and 
for profit and perversion 
Senators SPECTER and 
working quickly and efficIently 
pare and propose the leglslaU 
rections that we will approve 
also want to acknowledge. 
THURMOND, the able cha: 
Judiciary Committee, for 
pabillties and leadership in 
tant area. 

The legislation is based 
Ferber decision, which recognized 
the business of manipulating 
duclng chlldren for the 
free speech protected by 
amendment. Rather, it is an 
the family, an attack that 
the most vulnerable member 
family, and leaves a trail of . 
young lives In its wake,' 

The footnotes of the Ferber 
illustrate that child pornograpn!
become a multimillion-doll 
operating on a nationwide 
researcher has 
260 different magazines 
children engaging In seXUIWJ 
conduct. Each magazine, 
session, is an attack on an 
child. 
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To whom will those chlldren turn? ological. emotional, and mental health of "(2) any property used, or Intended to be 

What emotional sc~rs will they carry 
-: for Ufe? , 
\. Mr. President, it; seems that each 

day we learn about; new horrors such 
'as the serial murders of children by 
pedophlles who • kidnap, sexually 
abuse, and murder ~t will, such as the 
forced prostitution of children, and 
even the exporting of children to 
other countries for' a life of sexual im

, prlsonment. Virtually every time one 
of those crimes oc~rs, child pornogra
phY is a factor. We must find ways 
under the law to make those activities 
so unprofitable that the child exploit· 

'~: ers cannot continue their activities.
t:, The legislation' comes before us 
:"when we are in the shadow of yet an· 
i;: other news account of tragic child 
c. abuse. In California, employees at a 

child care center were in fact pervert
, ed exploiters of the children entrusted 

to their care. The children were psy
,'chologically tormented and threateIted 

into submission to the illegal and por
,~nographlc activitIes. 
, '. I suggested that one way to help 
· achieve better law enforcement was to 
include forfeiture provisions in the 

, legislation. The provisions that the blll 
contains will allow the Attorney Gen

.' era.l to go after the assets and profits 
"of the enterprise used to produce the 
'megal material. 
;.• The b1ll includes a reporting section 

, that requires the Department of Jus
,t1ce to inform i Congress about the 
'record, of prosecutions. We hope for 
,and anticipate that some of the known 
:chlld molesting organizations will be 

I~prosecuted for I their criminal actM

thank Senators GRASSLEY and 
SPECTER for adopting my suggestion. I 

hommend them for their d1l1genceand 
eir commitment to an important 
of legislation. Chairman TRuR· 
the dlstihguished Senator from 
Carolina, is to be commended 

': for the leadership he has shown in 
.~ this important;law enforcement area.• 

1The PRESIDING OFFICER. If 
, there be no further amendments to be 
,proposed, the: question is on the en· 
grOssment and third reading of the 
bill. , 

" 'The bill was ordered to be engrossed 
'. for a third reading, was read the third 
· time, and passed, as follows: 
· Strike out ali after the enacting clause 
· and insert: , 

., That this Act kay be cited as the "Child 

· Protection Act of 1984". 


SEC. 2. The Congress finds that
(1) chUd porriography h80S developed Into 

· a highly organized. multi-million·dollar In· 
dUstry which' operates on II. nationwide 
Beale; 

(2) thousandS of children including large 
; nlUnbers of runaway and homeless youth 
are exploited In the production and dlstrlbu· 

, tlon of pornographic materials; and 
(3) the use of children as subjects of por· 

nographic materials Is harmful to the physl· 

the Indlv[dual child and to society. ,used, to commit such offense. 
SEC. 3. Section 2251 of title 18 of the 

United States Code Is amended
(1) by striking out "visual or print

medium" each place It appears and Inserting 
"visual dep[ction" In lieu thereof; , 

(2) by striking out "depicting" each place 
It appears and Inserting "of" In lieu thereof; 

(3) by striking out "person" each place It 
appears In subsection (c) and inserting "In
d[vldual" In lieu thereof; 

(4) by striking out "$10.000" and inserting 
"$100.000" In lieu thereof; 

(5) by stlklng out "$15,000" and inserting 
"$200,000" in lieu thereof; and 

(6) by adding at the end of subsection (c) 
the following "Any organ[za~lon which vlo
lates this section shall be fmed not more 
than $250.000.". 

SEC. 4. Section 2252 of title 18 of the 
United Statl;!s .Code Is ~mended-

(1) by stnkmg out ,for the purpose of 
sale or dlstrl~utlon f~Nale";, 

(2) by str~mg out fo,~ the purpose of sale 
or dlstrlbutlOn for sale the second place It 
appears; . "" 

(3) by str[kmg out obscene each place it 
a~~~ar~~ striking out "v[sual or print 
med[um" each place It appears and inserting 
"visual depletion" [n lieu thereof; 

(5) by striking out "depicts" each place [t 
appears and inserting "is of" In lieu thereof; 

(6) by str[klng out "or knowingly sells or 
distributes for sale" and inserting In lieu 
thereof "or distributes"; 

(7) by inserting after "mailed" the follow-
Ing: "or knowingly reproduces any visual de-
plct[on for dlstribut[on In Interstate or for-
e[gn commerce or through the mails"; 

(8) by striking out "person" each place It 
appears In subsection (b) and inserting "In
dlvidual" In lieu thereof; 

(9) by striking out "$10,000" and inserting 
"$100,000" In lieu thereof; 

(10) by striking out "$15.000" and insert· 
Ing "$200.000"1n lieu thereof; and 

(11) by adding at the end of subsection (b) 
the following: "Any organlzat[o.n which vio
lates this section shall be fined not more 
than $250.000.". 

SEC. 5. (a) Section 2253 of title 18 of the 
United States Code Is amended

(1) In paragraph (1), by striking out "six
teen" and inserting "eighteen" In lieu there
of; 

(2) by striking out "sado-masochlstlc" and 
inserting "sadistic or ma.sochlstlc" In lieu 
thereof; 

(3) by striking out "(for the purpose of 
sexual stimulation)"; and 

(4) by striking out "lewd" and inserting 
"lascivious" In lieu thereof; 

(5) by striking out ", for pecuniary profit"; 
and 

(6) by amending paragraph (4) to read 80S 
follows:' 

(4) 'organlzatlon' means a person other 
than an individual. r 

(b) Section 2253 of title 18 of the United 
States Code, as amended by subsection (a) Is 
redeSignated as section 2255. 

SEC. 6. Chapter 110 of title 18 of the 

"(b) In any action under this section. the 
court may enter such restraining orders or 
take other appropriate action (including ac
ceptance of performance bonds) In connec. 
tlon with any Interest that Is subject to for
fe[ture. 

"(c) The court shall order forfeiture of 
property referred to In subsection (a) If the 
trier of fact determines beyond a reasona. 
ble doubt, that such pr~perty Is subject to 
forfeiture. 

"(d)(1) Except 80S provided In paragraph 
(3) of this subsection. the customs laws reo 
lating to disposition of seized or forfeited 
property shall apply to property under this 
section. if such laws are not inconsistent 
with this section. 

"(2) In any disposition of property under 
this section. a convicted person shall not be 
permitted to acquire property forfeited by 
such person. 

"(3) The duties of the Secretary of the 
Treasury with respect to dlspos[tlons of 
property shall be performed under para. 
graph (1) of this subsection by the Attorney
General. unless such duties arise from for
;.eitures effected under the customs laws. 

§ 2254. Civil forfeiture 
"(a) The following property shall be sub· 

ject to forfeiture by the United States: 
"(1) Any material or equipment used. or 

Intended for use. In producing. reproducing. 
transporting., shipping. or receiving any 
visual depiction In violation of this chapter. 

"(2) Any visual depiction produced. ,trans
ported. shipped. or received [n violation of 
this chapter. or any material containing 
such depiction. 

"(3) Any property constituting or derived 
from gross profits or other proceeds ob
talned from a violation of this chapter. 
except that no property shall be forfeited 
under this paragraph. to the extent of the 
Interest of an owner. by reason of any act or 
omission established by that owner to have 
been committed or omitted without the 
knowledge or consent of that owner. 

"(b) All provisions of the customs law reo 
latlng to the seizure. sununary and judicial 
forfeiture. and condemnation of property 
for violation of the customs laws. the dlspo
sltlon of such property or the proceeds from 
the sale thereof. the remission or m[tlgation 
of such forfeitures, and the compromise of 
claims shall apply to seizures and forfeit· 
ures Incurred, or alleged to have been In
curred. under this section. insofar 80S appl!· 
cable and not inconsistent with the prov[· 
slons of this section. except that such duties 
as are Imposed upon the customs officer or 
any other person with respect to the seizure 
and forfeiture of property under the cus· 
toms laws shall be performed with respect 
to seizures and forfeitures of property 
under this section by such officers. agents. 
or other persons as may be authorized or 
designated for that purpose by the Attorney 
General. except to the extent that such 
duties arise from seizures and forfeitures ef· 
fected by any customs officer.". 

SEC. 7. The table of sections at the begln-
United States Code Is amended by inserting 'nlng of chapter 110 of title 18 of the United 
after section 2252 the following: 

"§ 2253. Criminal forfeiture 


. "(a) A person who is convicted of an of. 
fense under section 2251 or 2252 of this title 
shall forfeit to the United States such per. 
son's Interest In

"(1) any property constituting or derived 
from gross profits '(lr other proceeds ob· 
talned from such offense; and 

States Code Is amended":' 
(1) by inserting after the Item relating to 

section 2252 the following new Items: 
"2253. CrIminal forfeiture. 
"22M. Civil forfeiture."; and 

(2) by redesignating the Item relating to 
section 2253 80S 2255. , 

SEC. 8. Section 2516(l)(c) of title 18 of the 
United States Code Is amended by inserting 
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"sections 2251 and 2252 (sexual exploitation
of children)," after "section 664 (embezzle
ment from pension and welfare funds),". 

SEC.: 9. Beg1nn1ng one hundred and twenty 
days after the date of enactment of this Act, ' 
and every year thereafter, the Attorney 
General shall report to the Congress on 
prosecutions, convictions, and forfeitures 
under chapter 110 of title 18 of the United 
States Code. 

Mr., STEVENS. I Mr. President, I 
move to reconsider the vote by which 
the bill was passed. 

Mr. BYRD. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

DEEP WATER PORT ACT 
, AMENDMENTS 

Mr. STEVENS. Mr. President, I ask 
the Chair to lay before the Senate 
Calendar Order No. 686, S. 1546. 

The PRESIDING OFFICER. The 
clerk will report.

The assistant legislative clerk read 
as follows: 

A bill (S. 1546) to amend the Deep Water 
Port Actlof 1974, and for other purposes. 

The •PRESIDING OFFICER. Is 
there objection to the present consid~ 
eration of the bill? 

There· being no objection, the Senate 
proceeded to consider the bill which 
had been reported from the Commit
tee on Commerce, Science, and Trans
portation with an amendment to 
strike all I.'.fter the enacting clause and 
insert: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited as the "Deepwater Port 
Act Amendments of 1983". 

AMENDMENT, rRANSFER. OR RENEWAL OF 

LICENSE 


SEC. 2. (&) Section 3(4) of the Deepwater
Port Act of 1974 (33 U.S.C. 1502(4» Is 
amended to read: 

"(4) 'application' means an application 
submltted under this Act for a license for 
the ownershIp, construction. and operation 
of a deepwater port;".

(b) Section 4(b) of the Deepwater Port Act 
of 1974 (33 U.S.C. 1503(b» Is amended to 
read: 

"(bY' The'Secretary may
"(1) on application. Issue a llcense for the 

ownership. construction, and operation of a 
deepwater port; and 

"(2) on petition of the licensee, amend, 
transfer, or reinstate a license Issued under 
this Act.... 

(c) Section 4(f) of the Deepwater Port Act 
of 1974 (33 U.S.C. 1503(fl) Is amended to 
read: ' 

"(n The Secretary may amend. transfer. 
or reinstate a license Issued under this Act If 
the amendment. transfer, or reinstatement 
Is consistent with the findings made at the 
time the license was Issued.... 

(d) Section 4(h) of the Deepwater Port 
Act of 1974 (33 U.S.C. 1503(h» Is amended 
to relA: ,

"(h) A license Issued under this Act re
mains in effect unless suspended or revoked 
by the Secretary or untU surrendered by the 
licensee.... ' 

(e) Section 4(e)(1) of the Deepwater Port 
Act of 1974 (33 U.s.C. 1503(e)(l» Is amend
ed by Inserting at the end thereof: "On peti
tion of a licensee, the Secretary shall review 
any condition of a llcense Issued under this 
Act to determine If that condition Is unl
form. Insofar as practicable. with the condi
tions of other llcenses Issued under this Act, 
reasonable. and necessary to meet the objec
tives of this Act_ The Secretary shall amend 
or rescind any condition that Is no longer 
necessary or otherwise required by any Fed
eral department or agency under this Act.... 

(f) The first sentence of section 5(g) of the 
Deepwater Port Act of 1974 (33 U.S.C. 
1504(g» Is amended by striking "Issued, 
transferred, or renewed" and Inserting 
"Issued". 

(gl The first sentence of section 7(a) of 
the Deepwater Port Act of 1974 (33 U.S.C. 
1506(a» Is amended by striking "Issue. 
transfer. or renew" and Inserting "Issue". 

(h) Section 7(bl(l) of the Deepwater Port 
Act of 1974 (33 U.S.C. 1506(b)(l» Is amend· 
ed: 

(l) by strIking the first sentence and In
serting: "The Secretary shall transmit 
promptly to the Attorney General and the 
Federal Trade Commission a complete copy
of each appHcatlon for Issuance of a license 
or a petition for the amendment. transfer, 
or reinstatement of a license that Is re
ceived."; and 

(2) in the second sentence. by Inserting
immediately after the word "hearing" the 
phrase "on license appl1cation". 

ECONOMIC DEREGULATION 

SEC. 3. (a) Section 8 of the Deepwater Port 
Act of 1974 (33 U.S.C. 1507) Is amended to 
read: 

"SEC. 8. (al A deepwater port and a stor
age faclUty serviced directly by that deepwa
ter port shall operate as a common carrier 
under applicable provisions of part I of the 
Interstate Commerce Act and subtitle IV of 
title 49, United States Code, except as pro
vided by subsection (b) of this section. 

"(b) A licensee under this Act shall accept, 
transport, or convey without discrimination 
all 011 del1vered to the deepwater port with 
respect to which Its license Is Issued. Howev
er. a licensee Is not subject to common carrl· 
er regulations under subsection (a) of this 
section when that IIcensee

"(1) Is subject to effectIve competition for 
the transportation of 011 from alternative 
transportation systems; and 

"(2) sets Its rates, fees, charges, and condi
tions of service on the basis of competition,
giving consIderation to other relevant busl· 
ness factors such as the market value of 
services provided, IIcensee's cost of oper·
ation, and the licenSee's investment in the 
deepwater port and a storage faclllty, and 
components thereof, serviced directly by 
that deepwater port.

"(c) When the Secretary has reason'to be· 
lIeve that a licensee Is not in compliance
with this section, the Secretary shall com
mence an appropriate proceeding before the 
Federal Energy RegulatorY,CommlsSlo!,! or 
request the Attorney General to take appro
prIate steps to eruorce compl1ance with this 
section and. when appropriate. to secure the 
imposition of appropriate sanctions. In addl· 
tlon. the Secretary may ,suspend or revoke 
the license of a ,licensee not complying with 
Its obligations Under this section.... 

, SUSPENSION OF FEE COLLECTION AND 
SUBROGATION 

SEC. 4. (a) Section 18 of the Deepwater
Port Act of 1974 (33 U.S.C. 1517) Is amended 
as follows: ....' 

(1) In the first sentence of 
following the words "deepwab.; 
first time they appear. Insert 
in the safety zone". 

(2) In subsection (fl(3), 
and fourth sentences and 1 
lections shall cease after the 
ment of the Deepwater 
ments of 1983. unless there 
claims against the Fund to 
Secretary may order the 
fee to be resumed when the 
ance of the Fund as redu( 
dated debts to the United 
less than $4,000,000. Any 
ordered by the Secretary 
ing sentence shall cease w 
ligated balance of the Fund 
the unliquidated debts to th 
Treasury exceeds $4,000.000. 
borrow from the United 
an interest rate to be 
Secretary of the Treasury 
dent to malntain the available 
the Fund at $4.000,000.". 

(3) In the seventh sentence of 
(fl(3), after the word "than", . 
amount the Secretary determinE 
to draw upon under subsection 
section or"_ 

(4) In the ninth sentence 
(f)(3), after the word "needed" 
draw upon under subsection 
section or". 

(5) In subsection (h)(2), 
thereof: "In that evenl 
ator of the vessel are 
Hable for cleanup costs and 
ing from that discharge in 
and to the same extent as 
(d) of this section.... 

(6) In subsection (h)(3), 
thereof: "When the Fund 1 
tion Is subrogated to the right 
entitled to recovery agalnst 
erator of a vessel. that owne 
are Jointly and severally 1m! 
costs and damages resulting 
charge in the same manner and 
extent as under subsection (d) 
tion.". 

RELATIONSHIP TO OTHER 

SEC. 5. (a) Section 19(a) of the 
Port Act of 1974 (33 U.S.C: 
amended by adding at the end 

"(3) The Secretary of State 
the government of each foreign 
vessels registered under Its I 
flying Its flag which may call at 
wise utilize a deepwater port but 
not currently have an agreement 1 
provIded in subsection (c)(2l 
section that the United States 
erclse jurisdiction over vessels 
otherwise utilizing a deepwater 
persons on board such vess~ 
tary of State shall notify the 
each such state that. absent 
vessels will be subject to 
the UnIted States whenever 

"(A) are calling at or nt.hf'rwlse 
deepwater port; and 

"(B) are within the safety 
deepwater port and are enga.
connected, associated. or potential
fering wIth the use and operstlol 

deepwater port. , 
The Secretary of State shall. 
inform licensees of deepWater 
objections received from gOV 
foreign states in response to 
made under this pa.ra.gra.ph:'. 
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on a permanent basis would be more than offset b1' collections of . 

overpayments. The net collections to be paid into, IDlSCellaneous re ,
ceipts are estimated to be $24 million for fisCal year 1990 and $28 r....I.· 

million for flSCal year 1991. . 

.. .. .. 

CHILD SEXUAL ABUSE AND PORNOGRAPHY. 
ACT OF 1986 

p.L. 99-628, 8eejxzge 100 Stilt. 3510 , 
DATES OF CONSIDERATION ANn PASSAGE 

House September 29, 1988 

Senate October 18,1988 

House Report (Judiciary Committee) No. 99-910, 
Sept. 27, 1986 [To accompany H.R. 5560] 

Congo Record Vol. 132 (1986) 

No Senate Report wa.9 submitted with this legislation. 

HOUSE REPORT NO; 99-910 

[page 1]. 


The Committee on the Judiciary, to whom was referred the bill

m.R. 5560) to amend title 18 of the United States Code to ban the .". 
production and use of advertisements for child pornography or s0
licitations for child pornography. and for other purposes, having
considered the same, report favorably thereon with an amendment 
and recommend that the bill as amended do pass. . 

[page 3] 

SUMMARY OF THE BILL 

The bill closes a loophole regarding interstate transportation of 
children for the purpose of producing child pornography to cover 
transportation even if no commercial purpose exists. . ' 

The bilI prohibits advertisirig-to buy or sell child pornography, 
to offer or seek children for sex acts for the purpose of producing 
child pornOgraphy, .or to participate with children in sex acts for 
the purpose of producing child pornography. . . 

The bill defines the term "visuaJ depiction" to include undeve1.~, 
oped mm and videotape. . . 
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The bill rewrites the Mann Act ("White Slave Traffic") to elimi
nate its anachroniStic features and to make it gender neutral. It 
also deletes the commercial purpose requirement in prohibited 
transportations in 18 U.S.C. 2423. . 

BACKGROUND, 

Of all of the crimes known to our society, perhaps none is more 
revolting than the sexual exploitation of children, particularly for 
the purpose of producing child pornography. These terrible crimes 
have long been a concern of the Committee on the Judiciary which 
developed the original legislation banning this activity in the 95th 
Congress. ' "" , , , 

More recently the Subcommittee on Crime has continued to ex
amine the seriousness of this problem. 1 The production and diStri-, 
bution of child pornography continues to be a serious problem. Sen
ator William V. Roth, Jr. (Delaware), who chaired hearings investi
gating child pornography and pedophilia by the Permanent Sub
committee on Investigations of the Senate Committee on Govern
ment Affairs in 1984 and .1985, testified before the Subcommittee 
that there may be as many as one half million children and adoles
cents who are the victims of sexual abuse annually.2 Senator ROth 
shared with the Committee a 76 page Draft Report of the Perma
nent Subcommittee on Investigations on "Child Pornography and 
Pedophilia" ,that demonstrates t1'!.e continuation of widespread dis
tribution of child pornography 'and, included the Subcommittee's 
conclusions and recommendations.3 .,' 

THE 1978 LEGISLATION "" 

In the 95th 'Congress, Public Law' 95-225, was enacted, ad4ing 
Chapter 110, "Sexual Exploitation of Children", to title 18, United 
States Code. This chapter created a Federal felony offense of sexual 
exploitation of children. The offense consisted of inducing persons 
under the age of 16 to engage ,in explicit sexual conduct for the 

[page 4l, 
purpose .of .fIlming or photographing the conduct and shipping, the 
product m mterstate commerce. ' ' 

Chapter 110, as originally enacted, alSO prohibited' the commer
cial distribution of obscene child pornography depicting such 
sexual conduct by minors. " ' " 

Finally, it amended one section of what is popularl~_ known as 
the Mann Act (Chapter 117 of title 18). This section, 18 U.S.C. 2423, 
previously was an enhancement penalty provision for "white slave" 
traffic if the female being transported was a minor. The amend
ment extended coverage to minor 'males as well as females, and, in 
lieu' of prohibiting such transportation for "prostitution or other 

, , ' 

xn

• See Hearings before the Subcommittee on CriMe of the Ho~Commit~ on the JudiCiary' 
~n H,R, 3062 and related bills relating to Protection of Children Against SellUal Exploitation,

u!le 16, 1983. Serial No, 138, 98th Cong, 1st !leII8;; and HeariujpI before the Subcommittee on 
~nme of the HOU8e Committee on the Judiciary onlmplementatlon of the Child Protection Act. 
~t 14.1986, 99th Cong. 2d!lell8. ' 
. Statement of Senator William V. Roth, Jr. at the Heari.ngB before the Subcommittee on 
me of the HOU8e Committee on the Judiciary on Implementation of the Child Protection Act. 
~l~. 1986. 99th Cong. 2d 8e8II. . 

Heanngs ,of the Senate Permanent Subcommittee on Investigations on Child Pornography 
!9tlrophlha. November 29-30,1984. S, Hrg, 98-1277. Part 1, 98thCong. 2d_.; February 21. 

. ,Hrg. 99-18. Part 2. 99th Cong., 1st 8e8II. ' , 
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immoral PUrposes", prohibits transportation for prostitution or any 
"conunercially exploited" explicit sexual conduct. " ., 

THE 1984 AMENDMENTS 

On May 21, 1984, Public Law 98-292 m.R. 3635, H. Rept. 98-536) 
was enacted, making several changes to correct short-comings iden
tified in the first few years of implementation of chapter 110, and 
taking into account a landmark Supreme Court decision (New York 
v. Ferber, 458 U.S. 747, 102 S. Ct. 3348, 73 L.Ed.2d 1113 (1982»). 
Chapter 110 had been enacted under the assumption that distribu
tors who had no role in the direct child abuse (recruiting for the 
activity to be mmed, and the mming and production) could only be 
prosecuted if the material in question were obscene under the Su-' 
preme Court's obscenity ruling's, moat notably Miller v. California. 
(413 U.S. 15,93 S.Ct. 2607,37 L.Ed.2d 419(1973». : 
, In Ferber, the Supreme Court ruled that such child pornography 

material is entitled to no First Amendment protection"and that ob
scenity need not be proven. The Court reasoned that all persons, in
volved in distribution of such materials are necessary links back to 
the original acts of child abuse. and can be prosecuted for such' 
abuse. (The case upheld a New York statute similar to chapter 110, 
but which did not require proof of obscenity.) ".. ," .,' .. , .: 

The Ferber decision prompted one of the amendments made in 
th~ 1984 amendments, namely the elimination of the obscenity re.. 
qwrement." '. ," ..~, 

A second change was to eliminate the requirement that' inte}:· 
state distribution be for purpose of sale; experience revealed that 
much if not most child pornography material is distributed through 
an underground network of pedophiles who exchange the material 
on a non-<::ommercial basis, and thus no sale is ,involved. " ';. 

A third change was to raise the age of protection of children 
from such activities from those under 16 to those under 18 years of 

'I , , age which made these cases much easier to prosecute. '''''''' ... 
Other changes included permitting wiretapli in investigtions, in

creasing fine levels,' and authorizing criminal and civil forfeiture of 
property involved in these offenses. ' , , :,' '~i 

These changes were signed into law on May 21, 1984. (P.L., 98
292). Since enactment of the Child Protection . Act of 1984. enforce
ment of the law against the sexual exploitation of. children has in
creased dramatically. ' ' : 

During the 6 years and 4 months between January 1, 1978 and 
May 20, 1984, there were a total of 69 ·individuals indicted and 6~ 

[page 5J ·l 

individuals convicted of violating chapter 110 of title 18. In the 28. 
months from May 21, 1984 through September 26, .1986, 274 indi; 
viduals have been indicted and 214 individuals have been convicted· 
of violating chapter 110 of title 18 according to cases rePorted to 
the Department' of Justice so far. 4 It is likely that the actual 
number is higher. The Committee is very pleased with the substan
tially increased enforcement of this chapter that these statistics 
represent':';.'I.' " 

\ ' " ",.:' 

• Telephone conversation' be~wee~ Don. Nicholson. Criminal Di~n. U.s. Department of Jus,-,
uce and Staff of the Subcommittee on Crime. September 26. 1986. ' .." 
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SUBCOMMrrrEE ACTION 

On August 14, 1986, the Subcommittee on Crime held an over
sight hearing on the implementation of chapters 110 and 117 of 
title 18. Testimony was heard from the Department of Justice, 
from the U.S. Postal Inspection Service which does much of the in
vestigative work involved in implementing these statutes, and from 
Senator William, V. Roth, Jr., Chairman of the Senate Permanent· 
Subcommittee on Investigation, which did an extensive investiga
tion of child pornography in this Congress. ' 

On September 19, 1986, Representative William J. Hughes intro
duced H.R.· 5560, the "Child Sexual Abuse and Pornography Act of 
1986". 

, On September. 24, 1986, H.R. 5560· was marked up by the Sub
committee on Crime. An amendment offered by Representative Bill 
McCollum was adopted to delete the commercial purpose require
ment and to further modernize section 2423 of title 18, United 
States Code, with its greater penalties for transportation of minors 
in interstate or foreign commerce for the purpose of prostitution or 
illegal sexual activity. A quorum being present, the bill, as amend
ed, was ordered· favorably reported to the full committee as a single 
amendment in the nature of a substitute, .,' 

CoMMrrrEE ACTION 

On September 25, 1986, the Committee on the Judiciary,' a 
quorum being present, approved the amendment in the n~ture of 
the substitute and ordered the bill favorably reported to the House 
by a voice vote. 

SECTION-By-SECTION ANALYSIS 

, 8ECTION 1. SHORT TITLE . , 

The short title is the "Child Sexual Abuse and Pornography Act 
of 1986". ,'. " . 

SECTION 2. AVERTISING OP'FENSFS RELATED TOsnUAL EXPLOITATION 

OF CHILDREN 


This section creates two new offenses., First, it prohibits anyone 
from knowingly making, printing or publishing, or causing.to be 
made, printed or published, any notice or advertisement seeking or 
offering to receive, exchange, buy, produce, display, distribute, or 

[page 6] 

reproduce, any visual depiction, if the production of such visual de
piction involves the use of a minor engaging in sexually explicit 
conduct and such visual depiction is of such conduct. 
. Second, it prohibits anyone, from knowingly making, printing or 
publishing, or causing to be made, printed or published, any notice 
or advertisement seeking or offering participation in any act of sex· 

5955 

http:causing.to


LEGISLATIVE HISTORY 

P;L.99-628 


ually explicit conduct by or with any minor for the purpose of pro
ducing a visual depiction of such conduct. This prohibits a person 
from advertisting that he wiShes. to participate in sex acts with 
minors for the purpose ofproducing visual depictions. It prohibits a 
child, or ,an agent for a child, from advertising the child's availabil
ity for sex acts for the purpose of producing pornography, and it 
prohibits a person from advertisting to recruit children for sex acts 
for the purpose of producing pornography. , " 

These offenses are committed when. the actor knows or has 
reason to know that the notice or advertisement will be transport
ed in interstate or foreign commerce or mailed; or the notice or ad~ 
vertisement is transported. in interstate or foreign commerce or 
mail~. . 

The government must prove that the defendant knew the charaC
ter of the visual depictions as depicting a minor engaging in sexu
ally explicit conduct but need not prove that the defendant actual
ly knew the person depicted was in fact under 18 years of age or 
that the depictions violated Federallaw.-· • :; ':'; 

The advertising of' child pornography has been a very serious 
problem. There are a number of magazines and newsletters which 
serve to advertise the availability of child pornography or to offer 
children to participate in sexually explicit conduct. Control of ad
vertising of this type was the first recommendation of the Senate 
Permanent Subcommittee on Investigations. I) The advertisement 
itself need not be a visual depiction, nor it must be obscene for a 
conviction to be sustained. The Committee believes that this com
ports with the first amendment.6 . .:") 

A recent technological phenomenon, computer "bulletin boards/'
have been discovered to be used to offer pornography for sale or 
exchange or to advertise the availability of children for seX\lal ex
ploitation. '1 Use ofa computer bulletin boards for such notices, 
since they are a means of interstate commerce, would also be pro
hibited by this section; .". 

SECTION 3. TRANSPORTATION OF CHILDREN FOR PURPOSES OF SEXUAL 

EXPLOITATION·· ,;
. ., ,".' 

Currently the offense of transporting a minor across state lines 
for the purpose of having the minor participate in prohibited . 
sexual conduct (18 U.S.C. 2423. chapter 117 of title 18) is prosecut
able only if the prohibited sexual conduct will be commerically ex

• Investilation Report on "Child Pornography and Pedophilia," Senate Permanent Subcom· 
mittee on Investi8atlons. pp, 66-tl7. (1986 Draft). " .. ~ 

• See Memorandum-"Advertising Prohibitions Under the Comatock Act" (18 U.S.C. Section 
14611. by Rita Ann Reimer. Legislative Attorney) American Law Division. July 14. 1986 in Hear
ings before the Subcommittee on Crime of the House Committee on the Judiciary on Implemen· 
tation of the Child Protection Act. August 14. 1986. 99th Cong. 2d eese.' 

, Investilation Report. on "Child Pornography and Pedophilia." Senate Permanent Subcom· 
mittee on Investigations. pp. 21-28. (1986 Draft), . 
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[page 7J .. 
ploited. This is not a problem in regard to the conduct for which 
section 2423 was originally intended';""prostitution-since commer
cial purpose is an element of prostitution. However, in the case of 
transportation for the purpose of participating in the production of 
child pornography materials, private (rather than commerical) ex
ploitation is frequently the objective, and thus section 2423 cannot 
now be successfully invoked. 

To address this problem, this section amends section 2251 of title 
18 (chapter 110) directly since the gap in coverage relates directly 

. to transportation for the purpose of producing . child pornography. 
Naturally, this amendment does not contain a commerical require
ment. . . 

SECTION 4. CLARIFICATION OF MEANING OF VISUAL DEPICTION 

The original 1978 legislation contained a defInition of "visual de
piction", which include undeveloped mm within the defInition. In 
the 1984 amendments; the defIned term "visual or print medium" 
(which term was replaced in the offenses by the term "visual depic
tion") was dropped as a defIned term since it was felt that a defIni
tion was no longer necessary. The bill defmes the term "visual de
piction" to include express coverage of undeveloped mm and video
tape to facilitate prosecutions involving such media, at the recom
mendation of the U.S. Postal Inspection Service. The COmmittee in
tends that any visual depiction of sexually explicit conduct that 
can be retrieved by electromagnetic, chemical or other means shall 
also be included in the terms "visual depiction". The CoIXlmittee 
approves of the holding of the U.S. Court of Appeals for the Ninth 
Circuit in rejecting the argument that the term "visual depiction" 
does not include undeveloped mm (U.S. v. James E. Smith, 795 F. 
2d 841, 846-7 (9th Cir. July 29, 1986). 

SECTION 5. MANN ACf AMENDMENTS 

Subsection (a) 

A common term for the condition of women compelled to work as 
prostitutes in the early 20th century was "white slavery." The Act 
of June 25, 1910, based on legislation introduce by Representative 
James R. Mann of Illinois (1856-1922), has been codifled as sections 
2421 and 2422 of title 18. . 

This subsection replaces the current chapter heading for chapter 
117, "White Slave Traffic" ~th a more descriptive and appropriate 
heading: "Transportation For megal Sexual Activity and Related 
Crimes." . . . .' .'. 

Subsection (b) . 

The Mann Act (sections 2421-2422, and section 2424 of title 18, 
U.S.C.) now applies only to offenses involving the transportation of 
females. The problem of the sexual exploitation of young males is 
equally as serious..This section rewrites these sections to make 
gender. neutral. The section also deletes obsolete terminology (e.g. 
"~ompel her to give herself up to the practice of prostitution, or to 
glVe herself up to debauchery,"). . 
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The ,change in section 2421 also substitutes for thephraae' ~jfor 
any other immoral purpose" 88 a purpose for the transportation 
which violates the section, the more precise standard of' ,'~\vith 
intent that such individual engage in . . . any sexual activity 'for 
which any person can be charged with a criminal offense." ",; ~~::;\:':.l . 

Under this language, the offense is transporting any perSOn'for 
illegal sexual activity under any applicable law-Federal; State or 
local. This is a more appropriate standard for a Federal' offense 
than the current vague standard of "immoral purpose," l,Ulder 
which the transportation can be an offense even when the conduct 
for which the transportation takes place (such 88 non~ommercw 
sex between consenting unmarried adults) violates no law in any of 
the jurisdictions involved in the travel. This change reflects a 
proper recognition of community standards regarding acceptable 
sexual behavior, in that Federal law would, in effect, appJy those 
standards. . ' . " '. , ',':'~;.;_':::iq 

The amendment also deletes an unnecessary paragrapn reIat#lg 
,to one' who "procures or obtains any ticket or tickets . . '; <'to· 'be 
used" for the interstate transportation. This conduct would consti. 
tute aiding and abetting the commission of this offense· and thus '8, 
person who engages in such conduct would be treated 88 'a violator 
of the Mann Act offenses' by section 2 of title 18 of the United 
States Code relating to principals. This language in 18 U.S.C. 2421 
is superfluous. . '-:,<,7'~:c;~tl'?J.~, 

Similarly, sections 2422 and 2428 are rewritten in modern' foim 
and the commercial purpose,requirement is deleted from Section,
2428. ' . , 

Subsection (e) 
The amendments in this subsection amend section 2424-·of 

18 to make it gender neutral. , ." ,- .:" 

CoMMITTEE ,ApPROVAL 

On September 25, 1986, a quorum being present, the CQmmittee' 
on the Judiciary ordered favorably reported to the 
5560, 88 amended, 88 a single amendment in the nature of a 
tute. ' . , ·,·::·:~"r.:.~!.'ffa 

OVERSIGHT FnmINGS 

The Committee makes no oversight findings with restW-t.· 
legislation other than those included in the text of this 

In regard to clause 2(lX3)(1) of rule XI of the Rules 
of Representatives. no oversight fmdings have been submi~. 
the Committee, by the Committee on Government 

NEW BUDGET AUTHORITY," , 

In regat\i to clause 2QX3XB) of rule XI of the Rules _ 
of Representatives. H.R. 5560 creates no new budgetau+hn

1"1t 

increased tax expenditures for the Federal Govel'lllIl:~nt.> 
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INFLATIONARY IMPACT STATEMENT 

Pursuant to clause 2(1)(4) of rule XI of the Rules of the House of 
Representatives, the Committee finds that the bill will have no 
foreseeable inflationary impact on prices or costs i.q the operation 
of the national economy. 

FEDERAL ADVISORY CoMMIT1'EE ACT OF 1972 ,. 

The Committee frilds that this legislation does not create any 
" 

new advisory committees within the meaning of the Federal Advi
sory Committee Act of 1972. 

CosT EsTIMATE 

In regard to clause 7 of rule XIn of the Rules of the House of 
Representatives, the Committee agrees with the cost estimate of 
the Congressional Budget·Office. 

STATEMENT OF THE CoNGRESSIONAL BUDGET OFFICE 

Pursuant to clause 20)(3)(C) of rule XI of the Rules of the House 
of Representatives, and section 403 of the Congressional Budget 
Act of 1.974, the following is the cost estim~te of H.R. 5560. 

U.S. CoNGRESS, 
CoNGRESSIONAL BUDGET OFFICE, .. 
Washington. DC, September 26, 1986. i: 

Hon. PETER W. RoDINO, Jr., 
Chairman. Committee on the Judiciary, House of Representatives, 

Rayburn House Offu:e Building. Washington. DC. 
DEAR MR. CHAIRMAN: The Congressional Budget Office has re

viewed H.R. 5560, the Child Sexual Abuse and Pornography Act of 
1986, as ordered reported by the House Committee on the Judici
ary, September 25, 1986. CBO estimates that enactment of this bill 
would result in no significant cOst to the federal government, and 

,Iin no cost to state or local governments. . . a, 
H.R. 5560 would make illegal the advertising for child pornogra n 

phy and the interstate transportation of any minor for the purpose 'i 
,! 

of producing child pornography, prostitution or any sexual activity 
for which any person can be charged with a criminal offense. Cur
rently the interstate transportation of minors is illegal only when 
it is for prostitution or for prohibited sexual conduct that will be 
commercially exploited. This bill also makes a number of technical 
changes to the Mann Act (regarding transportation for illegal 
sexual activity and related crimes) to eliminate anachronistic fea
tures and to make it gender neutral. . .. 

If you wish further details on this estimate, we will be pleased to 
provide them. 

With best wishes, 
Sincerely, 

RoSEMARY MARCUSS 
(For Rudolph G. Penner) . 

• • • • • ,. 
i'" 
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been spoken by my friend, the gentle

" an from Massachusetts [Mr. FRANK]. 
~he extraordinary cooperation which 
\ve have received throughout, that is, 

, .'we" the chairman 'and ranking 
, "line~ber of this subcommittee, 
e '. roUgh' this whole session of Con
, ~ess. I think It Is.ex~ibited in the bills 
, hat we are brmgmg to the floor 

todaY. Bills which could be ve~y diffi
',rcult and could be controverSial and 

could have many sharp edges but they
do not. They have been worked, off, 
they have been worked at with a sense 
'or cooperation and comity. I think we 
have produced good, solid, effective 

'legislation.
, .. } AS chairman of the subcommittee, I 

" 'want to thank my colleagues personal

become United States citizens and who have 
followed our laws without success, This legis
lation attempts to close one of the loopholes 
in our immigration laws that has allowed some 
to unfairly side-step the law and gain perma
nent residency ahead of those who have 
waited for so long. 

Mr. Speaker, I urge my ,colleagues in the 
House of Representatives to approve this leg
islation, and call upon the Senate to take 

,prompt and 'favorable action, 
Mr. MAZZOLI. Mr. Speaker, I yield 

back the balance of my time. 
The SPEAKER pro 'tempore. The 

question is on the motion offered by 
the gentleman from Kentucky [Mr. 
MAZZOLI] that the House suspend the 
rules and pass the bill, H.R. 3737" as 
amended. .,' 

depiction, If the production of such visual 
depiction involves the use of a minor engag· 
ing In sexually explicit conduct and such 
visual depiction Is of such conduct; or 

"(B) participation in any act of sexually 
explicit conduct by or with any minor for 
the purpose of producing a visual depiction 
of such conduct; 
shall be punished as provided under subsec :!I 
tion (d). 

"(2) The circumstance referred to in para· 
graph (1) is that

"(A) such 'person knows or has reason to 
,know that'such notice or advertisement will 
be transported in interstate or foreign com· dd 
merce or mailed; or 

"(Bl such notice or advertisement is trans
ported in interstate or foreign commerce or 
mailed."; and ' , . 

(4) by redesignating subsection (cl as sub

section (d). 


:Y.'ly ,for ~heir extraordinary level of co
':" 'operatlOn and I want to suggest to the 
'( ; "House that because this bill and the 
::'~"'other bills we have talked about today 
, • 'have been the product of that kind of 
, attitude and outlook, I think that they 

. ,,'are good, supportable bills which will 
i', make a difference in this immigration 

law. 
• 'Mr, YOUNG of Florida. Mr. Speaker, I rise'in 
strong support of H.R. 3737, legislation to 
amend the Immigration and Nationality Act to 

, )leter immigration-related marriage fraud. 
'" 'As a cosponsor of this important measure, I 
share the concern expressed by many of my 
constituents about our inconsistent and often 
cOnfusing immigration reforms, and have intro
duced several bills aimed at correcting serious 

"'", ,Immigration problems, I found myself unable 
, to support the rule that would have allowed 

,H,R. 3610, the Immigration Control and Legal-
e" ization Amendments Act of 1965, to come to 

, the House floor for consideration on Septem
, ber26, 1966, Not only did the rule automati
,cally add over 20 amendments directly to the 
(bill, 'but it denied Members an opportunity to 
,amend one of the most contentious issues of 

," the legislation-the provisions granting perma
resident status to foreign farmworkers 

.who'could prove they had worked at least 60 
days in American agriculture between May 

)965 and May 1966, 
'J, The continued frustration my constituents 
'and I share over our immigration problems 
,~nnot continue, While this legislation is but a 
small step, it is certainly an important one. 
H,R 3737 closes the marriage fraud loophole 
by requiring a 2-year conditional residency 
,periOd for an alien spouse, . 
, In order for the status to be adjusted to per

manent resident, the couple must attend an 
'Illterview within 90 days of the second anni
versary of admission. If the interview reveals 

, '" that the marriage is a lawful one and not en
.," ter~d into solely for the purpose of obtaining 

reSidency, the conditional status will be re
moved. If, however, the interview reveals that 

, ~,e marriage was fraudulent, deportation hear
';.,,', ' lOgs would begin. Finally, criminal penalties 
\;~, ' are ,established for marriage fraud, Anyone 
, who knowingly ,enters into a marriage to 

evade ,immigration laws is subject to a maxi
mum fine of $250,000 or 5 years imprison
r;nent, or both. 

, th There are many law-abiding individuals 
, ' ,roughout the world who are desperate to 

The question was taken; and (two
thirds having voted in favor thereof) 
the rules were suspended and the bill, 
as amended, was passed. , ' 

A motion to reconsider was laid on 
the table. 

GENERAL LEAVE 
Mr. MAZZOLI. Mr. Speaker, I ask 

-'unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks on the 
bill just passed. ' 

The SPEAKER pro tempore. Is 
there objection to the request of the 
gentleman from Kentucky? 

There was no objection. 

CHILD SEXUAL ABUSE AND· 
PORNOGRAPHY ACT OF 1986 

Mr. HUGHES. Mr. Speaker, I move 
to suspend the rules and pass the bill 
(H.R. 5560) to amend title 18 of the 
U.S. Code to ban the production and 
use of advertisements for child por
nography or solicitations for child por
nography, and for other purposes, as 
amended. 

The Clerk read as follows: 
H.R.5560 

Be it enacted by the Senate and House oj 
Representati ves oj the United States oj 
America in Congress assembled, 
SECTION I. SHORT TITLE, 

This Act may be cited as the "Child 
Sexual Abuse and Pornography Act of 
1986". 
SEC, 2. ADVERTISING OF}'E]I;SES RELATED TO 

SEXUAL EXPLOITATION OF CHIL· 
OREN. 

Section 2251 of title 18, United States 
Code, Is amended-,

(1) in subsection (a), by striking out "sub
section (c)" and inserting in lieu thereof 
"subsection (d)"; , 

(2) in subsection (b), by striking out "sub
section (c)" and inserting In lieu thereof 
"subsection (d)";

(3) by inserting after subsection (b) the 
following:

"(c)(l) Any person who, in a circumstance 
described in paragraph· (2), knowingly 
makes, prints, or publishes. or causes to be 
made. printed, or published, any notice or 
advertisement seeking or offering

"(A) to receive, exchange, buy. produce, 
display, distribute. or reproduce. any visual 

SEC, 3, TRANSPORTATION OF CHILDRE]I; FOR PUR· 
POSES OF SEXUAL EXPLOITATION. 

Section 225Hal of title 18, United States 
Code, is amended by ,inserting ", or who 
transports any minor in interstate or for
eign commerce. or in any Territory or Pos· 
session of the United States, with the intent 
that such minor engage in," after "assist 
any other person to engage in.... 
SEC. 4, CLARIFICATIO]l; OF MEANING OF VISUAL 

DEPICTION. 

Section 2255 of title 18, United States 
Code, is amended ' 

(1) by striking out "and" at the end of 
paragraph (3); 

(2) by striking out the period at the end of 
paragraph (4) and inserting "; and" in lieu 
thereof; and 

(3) by adding at the end the following: 
"(5) 'visual depiction' includes undevel

oped film and videotape.". 
SEC. 5, MANN AC'I' AME]I;OMENTS. 

(al CHAPTER HEADING.-(ll The heading 
for chapter 117 of title 18. United States 
Code. is amended to read as follOWS: 
"CHAPTER 117-TRANSPORTATION 

FOR ILLEGAL SEXUAL ACTIVITY 
AND RELATED CRIMES". 
(2) The table of chapters for part I of title 

18. United States Code. Is amended so that 
the item relating to chapter 117 reads as fol
lows: ' 

"117. Transportation for illegal sexual activ
, ity and related crimes.". 

(b) REVISION OF OFFENSE Pl!OVISIONS.-(l) 
Chapter 117 of title 18. United States Code, 
is amended by striking out section 2421 and 
all that follows through section 2423 and in
serting in lieu thereof the following: 
"§ 2421. Transportation generally 

"Whoever knowingly transports any indio 
vidual in interstate or foreign commerce. or 
in any Territory or Possession of the United 
States, with intent that such individual 
engage in prostitution, or in any sexual ac
tivity for which any person can be charged 
with a criminal offense. shall be fined under 
this title or imprisoned not more than five 
years, or both. 
"§ 2422. Coercion and enticement 

"Whoever knowingly persuades, induces. 
entices. or coerces 'any individual to travel in 
interstate of foreign commerce. or In any 
TerritorY or Possession of the United 
States. to engage in prostitution, or in any 
sexual activity for which any person can be 
charged with a criminal offense, shall be 
fined under this title or imprisoned not 
more than five years, or both. 
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.. § 2423. Transportation of minor. 

"Whoever knowingly transports any Indi
vidual under the age of 18 years In inter
state or foreign commerce. or in any Terri
tory or Possession of the United States. 
with Intent that such Individual engage In 
prostitution, or In any sexual activity for 
which any person can be charged with a 
criminal offense. shall be fined under this 
title or Imprisoned not more than ten years. 
or both.". " 

(2) The table of sections at the beginning 
of chapter 117 of title 18. United States 
Code, is amended so that the Item relating 
to section 2422 reads,as follows: 
"2422. Coercion and enticement.... 

(c) GENDER-NEUTRAL AMENDMENTS TO SEC
TION 2424.-0) Section' 2424 of title 18. 
United States Code, Is amended

"(1) by striking out "female" In the head
Ing for such section and InSerting "Indlvid
,ual" In lieu thereof; , ' 

"(2) by striking out "woman or girl' each 
place It appears and Inserting "individual" 
in lieu thereof; , ' ' " 

"(3) by striking out "she" each place it ap
pears and inserting "that Individual" in lieu 
thereof;, '" 

.. ( 4) by striking out "her" each place it ap
pears and Inserting .. that Individual's" in 
lieu thereof; 

"(5) by striking out "him" each place it 
appears and inserting "that person"; and 

"(6) by striking out "his" and inSerting 
"that person's". 

The SPEAKER pro tempore. Is a 
second demanded? 

Mr. McCOLLUM. Mr. Speaker. I 
demand a second. 

The SPEAKER pro tempore. With
out objection, a second will be consid
ered as ordered, ' 

There was no objection. , 
The SPEAKER pro tempore. The 

gentleman from New ,Jersey [Mr. 
HUGHES] will be recognized for 20 min
utes, and the gentleman from Florida 
[Mr. MCCOLLUM] will be recognized for 
20 minutes. , ' 

The Chair recognizes the gentleman 
from New Jersey [Mr. HUGHES]. 

Mr. HUGHES. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, of all of the crimes 
known to our society, perhaps none is 
more revolting than the sexual exploi
tation of children for the production 
of pornography., :,' " 

The Subcommittee on Crime, which 
I chair, has been monitoring our Gov
ernment's enforcement effort against 
this terrible crime for several years. 
Prior to the amendments which were 
developed in 1984 with the leadership 
of our committee, and in particUlar 
the former' Member from Michigan, 
Hal Sawyer, the Federal Government 
rarely prosecuted child pornographers. 
In the 6 years between 1978 and 1984 
only 65 individuals were 'convicted of 
child pornography offenses. However I 
am pleased to report to the House that 
in the 28 months since the Child Pro
tection Act of 1984 was enacted, at 
least 214, individuals"":'and probably 
more .,since the data is incomplete
have been convicted of these crimes. 
That number represents 3% times as 

many convictions in just over 2 years 
than in all of the prior 6 years. I am 
pleased that the Department of Jus
tice is placing a much higher priority 
on these offenses which are among the 
most disgusting in the Criminal Code. 

Despite the increased enforcement 
effort, the indications are that these 
crimes are still being committed in 
large numbers. The Permanent Sub
committee on Investigations' of the 
other body has extensively examined 
the program of child pornography and 
pedophilia. In testimony before the 
Subcommittee on Crime; it was esti
mated that there may be 'as many as 
one-half million children who are sex
ually'abused'annually. 

Mr. Speaker, the Committee on'the 
Judiciary has'reported a bill to sub
stantially strengthen our ability to iri
vestigate and prosecute these crimes: 

First, the bill closes' a loophole re
garding the interstate transportation 
of children for the purpose of making 
child pornography to eliminate a re
quirement that the transportation for 
the purpose of sexual abuse have a 
commercial purpose. ' 

Second, the bill prohibits advertising 
to distribute or purchase child pornog
raphy. It also prohibits advertising 
that will aid in the production of child 
pornography such as recruiting or of
fering children to participate in sex 
acts for the purpose' of making child 
pornography. This provision has been 
drafted so that it will outlaw the use 
of computer bulletin boards to ex
change information about the avail
ability of children for child pornogra
phy. " 

Third, the bill defines the term 
"visual depiction" to include undevel
oped film and videotape. ' 

Fourth, the bill rewrites the Mann 
Act relating, to interstate transporta
tion of women for the purpose of pros
titution or other prohibited sexual ac
tivity to modernize the offenses and to 
make them gender neutral. '" 

I want to commend the ranking Re
publican member" of the subcommit
tee, BILL MCCOLLUM, for his coopera
tion and contributions to the bill. It is 
a good bill. It was unanimously report
ed from the committee. I urge the 
House to pass the bill. 

Mr. Speaker, I reserve the balance of 
my time. 

o 1415 
Mr." McCOLLUM. Mr. Speaker, I 

yield such time as he may consume to 
the gentleman from New York [Mr. 
FISH], the ranking minority member 
of the Committee on the Judiciary. "" 
,Mr. FISH. Mr." Speaker, I rise in 

strong support of the Child Sexual 
Abuse and POrnography 'Act of "1986 
because.it expands the Federal arsenal 
aga,instchild abuse. There is no room 
for leniency in our battle to protects 
our children from child pornography. 
The chairman of the Subcommittee on 

Crime, Mr. HUGHES, and the'" 
Republican Mr. MCCOLLUM " 
great credit for moving this i 
floor. " ,,,,, 

The improvements made t~ 
child pornography laws in 
I cosponsored, have been 
cessful. Public Law 98-292 
164 Federal child p 
tions in the last 2 
roughly three times 
number obtained in the 
years under the old laws. 
is not complete. We must 
efforts to wfpe, out this 
form of child abuse. 

H.R. 5560 makes two 
proverrients to our 
protect the younger members-'fi'i 
society. ,First, "it " 
ments for child nn......n~~~ 

advertising 
picting children or advertj"j;'; 
purpose of recruiting 
this despicable activity 
ly punished. This proh l1,.. , .., 

ticularly ,important in 
technology world, because 
and other child abusers are 
more and more on computers 
municate and advertise their 
activities. The advertiSing prohlUlLI£ 
in H.R. 5560 will also apply 
computer communications. 

Second, this bill makes a' 
provement to the existing 
prohibits the interstate .or, 
transportation of children 
poses of sexual abuse. Today, 
duct violates Federal law only, 
is a commercial purpose. H.R.: 
letes the requirement of a 
purpose so that the Federal" 
punish anyone transporting" 
in interstate or foreign commf'rr.p. 
purposes of any illegal sexual 
These children are harmed by' 
abuse whether or not someone 
from it. I therefore support 
nation of the profit motive as 
requisite to Federal prosecution: 

The Child Sexual Abuse " 
nography Act of 1986 also 
laws on transportation in 
and foreign commerce for 
purposes. These provisions, 
referred to as the Mann " 
chaic language and apply to 
portation of women. This 
the language of these sectioru 
makes them gender neutral. < ","( 

I strongly urge the adoption of 
5560, the Child Sexual Abuse 
nographyAct of 1986 becaUse 
vides a substantial improvement 
Federal laws prohibiting 
abuse of children. We must 
every effort to protect this 
greatest resource: its youth: :0 

Mr. HUGHES. Mr. Speaker,' 
no further requests for time. 

Mr. McCOLLUM. Mr. 
yield myself such time as I 
sume. ;: 

http:because.it
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"§ 2423. Transportation of minors 

"Whoever knowingly transports any indl· 
vidual under the age of 18 years in inter· 
state or foreign commerce, or in any Terri· 
tory or Possession of the United States, 
with intent that such Individual engage In 
prostitution. or In any sexual activity for 
which any person can be "charged with a 
criminal offense, shall be fined under this 
title or Imprisoned not more than ten years, 
or both.". 

(2) The table of sections at the beginning 
of chapter 117 of title 18, United States 
Code, is amended so that the Item relating 
to section 2422 reads as follows: 
"2422. Coercion and enticement.... 

(c) GENDER·NEUTRAL AMENDMENTS "TO SEC
TION 2424.-(1) Section" 2424 of title 18, 
United States Code, is amended

"(l)by striking out "female" In the head
Ing for such section and inserting "indlvid

"ual" in lieu thereof; 
"(2) by striking out "woman or girl' each 

place It appears and inserting "individual" 
in lieu thereof; 

"(3) by striking out "she" each place it ap
pears and Inserting "that Individual" In lieu 
thereof; 

"(4) by striking out "her" each place it ap
pears and" Inserting "that Individual's", in 
lieu thereof; 

"(5) by striking out "him" each place it 
appears and inserting "that person"; and 

"(6) by striking out "his" and inserting 
"that person's". 

The SPEAKER pro tempore. Is a 
second demanded? 

Mr. McCOLLUM. Mr. Speaker, I 
demand a second. " 

The SPEAKER pro tempore. With
out objection, a second will be consid
ered as ordered. " 

There was no objection. 
,The SPEAKER pro tempore. The 

gentleman from New ,Jersey [Mr. 
HUGHES] will be recognized for 20 min
utes, and the gentleman from Florida 
[Mr. MCCOLLUM] will be recognized for 
20 minutes. ' 

The Chair recognizes the gentleman 
from New Jersey [Mr. HUGHES]. 

Mr. HUGHES. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, of all of the crimes 
known to our society, perhaps none is 
more revolting than the sexual exploi
tation of children for, the production 
of pornography. ":; " ; , 

The Subcommittee on Crime, which 
I chair, has been monitoring our Gov
ernment's enforcement effort against 
this terrible crime for several years. 
Prior to the amendments which were 
developed in 1984 with the leadership 
of our committee, and in particular 
the former Member from Michigan, 
Hal Sawyer, the Federal Government 
rarely prosecuted child pornographers. 
In the 6 years between 1978 and 1984 
only 65 individuals were 'convicted of 
child pornography offenses. However I 
am pleased to report to the House that 
in the 28 months since the Child Pro
tection Act of 1984 was enacted, at 
least 214, individuals-and probably 
more since the data is incomplete
have been convicted of these crimes. 
That number represents 3'h times as 

many convictions in just over 2 years 
than in all of the prior 6 years. I am 
pleased that the Department 'of Jus· 
tice is placing a much higher priority 
on these offenses which are among the 
most disgusting in the Criminal Code. 

Despite the increased enforcement 
effort, the Indications are that these 
crimes are still being committed in 
large numbers. The Permanent Sub
committee on Investigations of the 
other body has extensively examined 
the program of child pornography and 
pedophilia. In testimony before the 
Subcommittee on Crime; it was esti
mated that there may be 'as many as 
one-half million children who are sex
uallyabusedannually. 

Mr. Speaker, the Committee on the 
Judiciary has' reported a bill to sub· 
stantially strengthen our ability to in
vestigate and prosecute these crimes: 

First, the bill closes' a loophole re
garding the interstate transportation 
of children for the purpose of making 
child pornography to eliminate a re
quirement that the transportation for 
the purpose of sexual abuse have a 
commercial purpose. ' 

Second, the bill prohibits advertising 
to distribute or purchase child pornog
raphy. ,It also prohibits advertising 
that will aid in the production of child 
porriography such as recruiting or of
fering children to participate in sex 
acts for the purpose of making child 
pornography. This provision has been 
drafted so that it will outlaw the use 
of computer bulletin boards to ex" 
change information about the avail
ability of children for child pornogra
phy. ' 

Third, the bill defines the term 
"visual depiction" to include undevel
oped film and videotape. . 

Fourth, the bill rewrites the Mann 
Act relating to interstate transporta
tion of women for the purpose of pros
titution or other prohibited sexual ac
tivity to modernize the offenses and to 
make them gender neutral. " 

I want to commend the ranking Re
publican member' of the subcommit· 
tee, BILL MCCOLLUM, for his coopera
tion and contributions to the bill. It is 
a good bill. It was unanimously report
ed from the committee. I urge the 
House to pass the bill. 

Mr. Speaker, I reserve the balance of 
my time. 

01415 
'Mr., McCOLLUM. Mr. Speaker, I 

yield'such time as he may consume to 
the gentleman from New York [Mr. 
FISH], the ranking minority member 
of the Committee on the Judiciary. 
. Mr. FISH. Mr. Speaker, I rise in 

strong support t;)f the Child Sexual 
Abuse and Pornography'Act of 1986 
because it expands the Federal arsenal 
against child abuse. There is no room 
for leniency in our battle to protects 
our children from child pornography. 
The chairman of the Subcommittee on 

Crime, Mr. HUGHES, and the rankln'~~: MI 
Republican Mr. MCCOLLUM,' deserv' ~i'~,: ' and 
great credit for moving this bill to· t~ ;;'~': strel 
floor. " ,"'11"",. (, abuE 
, The improvements made' to Fed~i;i'\;\ and 
child pornography laws in 1984, Whic~ ,;:)! ' addi 
I cosponsore? have been highly' sUe. :/:~, fron 
cessful. Pubhc Law 98-292 has lead to :~' porr
164 Federal child pornogi'aphy , TI 
tions in the last 2 years. This the 
roughly three times larger than ba.tE 
number obtained In the previous turE 
years under the old laws. But our the 
is not complete. We must continue port 
efforts· to wipe out this mU~ 

form of child abuse. H 
H.R. ,5560 makes two importa por: 

provements to our Federal laws Use 
protect the younger members ., bill 
society. First; it outlaws ' wh( 
ments for child of 
advertising pornographic mlU.prl!> 
picting children or adver 
purpose of recruiting children', 
this despicable activity WQuldbe strlc~>•."t,~.,;,~.1", 
ly punished. This prohibition is ' 
ticularly important in today's 
technology world because 
and other child abusers are 
more and more on computers 
municate and advertise their 
activities. The advertising prohibitions me 

po:in H.R. 5560 will also apply to' th;'';;':~'!'·..; 
thEcomputer communications, drESecond, this bill makes a 1:provement to the existing an'prohibits the interstate or la\transportation of children for: in poses of sexual abuse. Today, this ofduct violates Federal law only if 

is a commercial purpose. H.R. 55 
letes the requirement of a commercial 
purpose so that the Federal 
punish anyone transporting cnuaren 
in interstate or foreign commer 
purposes of any illegal sexual ae"lVl"Y. 
These children are harmed by' 
abuse whether or not someone 
from it. I therefore support 
nation of the profit motive as 
requisite to Federal prosecution. 

The Child Sexual Abuse and 
nography Act of 1986 also update" 
laws on transportation 
and foreign commerce 
purposes. These provisions, 
referred to as the Mann Act, 
chaic language and apply to tt 
portation of women. This law upti!>t;I'S 
the language of these sectionS 
makes them gender neutral.: 

I strongly urge the adoption of 
5560, the Child Sexual Abuse and 
nography Act of 1986 because' it ~ 

vides a substantial improvement I (' 

Federal laws prohibiting' the ' 
abuse of children: We must { 

every effort to protect this J.''''VW-:'::. J 
greatest resource: its youth.' :,' " 

Mr. HUGHES. Mr. Speaker, I 
no further requests for time. " 

Mr. McCOLLUM. Mr. Speaker 
yield myself such time as I ,may 
sume. 

c 
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Mr. Speaker, the Child Sexual Abuse Mr. Speaker. I yield such time as he ment throughout our country of this 


and Pornography Act of ' 1986 may consume to the gentleman from problem. 

strengthens the existing Federal child Indiana [Mr. COATS]. ' We were given testimony before our 

abuse statutes in several prominent Mr. COATS. Mr. Speaker, I want to Select Committee on Children, Youth,

and potent ways. H.R., 5560 provides add my congratulations to the chair· and Families that, with a specially tar
additional protection for our children man, the gentleman from New Jersey geted effort for a limited period of 

I... from the slimy underworld of child [Mr. HUGHES], and to the ranking time, we could have a' significant 
~ " 

j: 	 pornography. ' , member of the Subcommittee on impact in eliminating much of the 

The sexual abuse ofa child during Crime, the gentleman from Florida child pornography business that takes
( the making of pornography is exacer [Mr. MCCOLLUM], for bringing forth place in this country. 


~ > bated by the lifetime fear that the pic what I think are some very important It is not a massive effort that is 

~ . tures themselves will surface to ruin substantive changes to the existing needed to be undertaken. Specifically


the adult life of an abused child. Child law regarding chUd pornography'. ' targeted, well-enforced prosecution of 

pornography is horrendous and we We held a hearing in our Select the laws that are already on the books 


'( must continue our efforts against it. Committee on Children, Youth, and can bring about a significant decline in 11 
H.R. 5560 expands the existing child Families not too many months ago on the amount of child pornography that

pornography laws to ,prohibit adver this subject. We, were presented with currently takes place in this country.
tisements 'for child pornography. The some, important testimony from law With this strengthening of the law I: 
bill also bans advertising by adults enforcement officials and 'others by passage of this bill today, we can i:who wish to participate in the creation across 	 the country who have spent provide prosecutors with even better Iof child pornography and advertise considerable time in this area. ' enforcement' tools. I urge my colt ments' 'for the purpose of recruiting 'They 	outlined for us some of the leagues to support the bill that is"\i children to create pornography. The' substantive changes that they thought before us and, 'again, I thank both thePermanent Subcommittee on Investi were necessary to close some loopholes gentleman from Florida [Mr. MCCOL I:gations of the other body has' issued in the existing law. I am pleased that LUM] and the gentleman from New I: 

, an investigative report recommending 	 1these recommendations have been in Jersey [Mr. HUGHES] for their efforts pa ban on advertising child 'pornogra	 icorporated in the language in the bill in this regard.phy and this bill fulfills that recom-	 , I' 

before us today. 	 Mr. McCOLLUM. Mr. Speaker, I Imendation. ' ' 'I I thank the Com.mittee on the Judi· yield such time as he may consume toH.R. 5560 also makes transporting ciary for that diligent and efficient the gentleman from California [Mr. children in interstate or foreign com and effective work in this regard. ' LUNGREN].merce for the purpose of making child Mr. Speaker, the subject of child Mr. LUNGREN. Mr. Speaker, itpornography a crime. This addition to pornography has been one that has gives me great pleasure to rise in supthe Federal law also protects our chil been for too long ignored. It is some port of this legislation. This is truly adren. thing 	that we do not like to think bipartisan effort. I think it is an examH.R. 5560 modernizes and expands 
about, that .we think only happens to ple for the Congress as to what we cananother important Federal criminal 
someone else's children. We regret it do when we put our minds to it. law. The Mann Act. which was enacted 
and deplore it but have not in the past I think it is a comment on where wein 1910. prohibits the transportation 
focused enough attention on it. have gone in terms of public opinion, of women and the inducement of" Child 	pornography is a significant at least in my observation, that 10women to enter interstate or foreign 
problem that our society faces, and we years ago we may not have been able commerce for immoral purposes. The 
must take steps to do everything that to pass legislation like this, not beMann Act also prohibits the harboring 
we can here at the Federal level of cause of the individuals involved here, of illegal alien women for immoral 
make sure that the commercial exploi but I am not sure that the Americanpurposes. A 1978 amendment prohibit
tation 	and individual involvement is attitude was what it is now. There wased the transportation of minors in 
fully protected, against and fully pros a thought that perhaps pornographyinterstate or foreign commerce for cer-, 
ecuted. 	 was not bad for you; some were even tain sexual activity that is profIt moti

The Attorney General's Commission suggesting that it was' good for you. vated. 

,H.R. 5560 amends the Mann Act to 
 on Pornography recently released Even when you are talking about child 

modernize the language and to make, their report. I would urge Members of pornography. all sorts of excuses were 

its provisions gender neutral. Under an this body to take the time to read that being made as to why we could not 

amendment I offered. which the sub·, 
 report. It has a major section detailing attack it. 

committee adopted, the bill now de the problems that we face in the area We have long since passed that time. 

letes a requirement that the children of child pornography. Weare now moving. I think, in a more 

be transported with a profit motive. While the press and the media have realistic view of the world. Today we 

Since I firmly believe that the chilo attempted to portray this report as are passing legislation which will allow 

dren suffer froni sexual abuse whether simply a witch hunt against some pop· us on the Federal level to do a better 

or not financial profit is involved, I am ularmen's magazines found in some of job of controlling those who traffic in 

glad that this comprehensive protec our convenience stores, ,it is far from child pornography. 

tion is included in H.R. 5560. that. It details, among other things, One thing we discussed in our sub

~edentl prosecution of child pornog· the involvement of the commercial un committee markup, that I discussed 


raphy cases ,have dramatically in derworld in terms of exploitation of with the chairman, was the recom

creased under the child pornography young people in the area of child por mendation made by the President's 

amendments processed by the Sub nography. It gives some chilling eye Commission on Pornography that 

committee on Crime in 1984. Chair· witness accounts backed up with evi somehow perhaps we consider chang

man HUGHES was instrumental in the dence of the nature and extent of the ing the jurisdictional base from that 

enactment of Public Law 98-292 which child pornography industry. which involves those things found in 

has increased convictions under Feder I think it makes a significant contri interstate commerce and that which 

al child pornography laws nearly bution to our effort to outlaw and to affects interstate commerce. 
threefold in just 2 years. This proposal deal with this problem. 	 The chairman was forthright in sug· 
continues our effort to stamp out I would urge the Attorney General gesting that that may be something 
sexual abuse of minors by those crimi· and the Justice Department to follOW we might look at in the future; howev
nalsin our society who prey on our the recommendations made by that er, there was some concern that that 

children. Commission and bring about enforce- might impede our ability to get this 
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r bill up on the Suspension Calendar 

and passed this year, together with 
the other body, out into a single form, 
and sent to the President. 

I agree with the gentleman's deci
sion at this point. I hope that perhaps 
at some other time, in the next Con
gress, perhaps, we might look at the 
question of expanding the jurisdiction
al base to acts of trafficking in child 
pornography that impact on or affect 
interstate commerce, as opposed to 
merely being in interstate commerce. 

That may seem like an arcane differ
ence, but some have suggested it does 
make a difference in particular cases. 

0. 1425 
Short of that, Mr. Speaker, I would 

just say that we ought to be proud of 
this legislation, proud of the fact that 
the subcommittee expedited its consid
eration and .got it to, the full commit
tee and it is on the Suspension Calen
dar. . .. 

I .would hope that all Members 
would be able to vote for this as Just 
one other tool to give law enforcement 
on this level, the Federal level. in their 
war against child pornography. 

Mr. McCOLLUM. Mr. Speaker. I 
have no further requests' for time, and 
I yield back the balance of my time.. 

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from New Jersey [Mr. 
HUGHES] that the House suspend the 
rules and pass the bill, H.R. 5560, as 
amended. 

The question was taken. 
Mr. HUGHES. Mr. Speaker, on that, 

I demand the yeas and nays. 
The yeas and nays were ordered. 
The'SPEAKER pro tempore (Mr. 

GRAY of Illinois). Pursuant to clause 5 
of rule I. and the Chair's prior an~·· 
nouncement. further proceedings on 
this motion will be postponed. 

GENERAL LEAVE 
Mr. HUGHES. Mr. Speaker. I ask 

unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks on the 
bill just considered. . 

The SPEAKER pro tempore. Is 
there objection to the request of the 
gentleman from New Jersey? 

There was no objection. 

HOUSING ACT AMENDMENTS 
Mr. LUNDINE. Mr. Speaker. I move 

to suspend the rules and pass the bil 
(H.R. 5564) to amend the National 
Housing Act to provide for the eligibil
ity of certain property for single 
family mortgage insurance. 

The Clerk read as follows: 
H.R. 5564 

Be it enacted by the Senate and House oj 
Representatives oj the United States oj 
America in Congress assembled, That sec· 
tion 203 of the National Housing Act Is 

amended by adding at the end the following 
new subsection: . 

"(q)(l) Notwithstanding any other provi· 
sion of this section or any other section of 
this title, 'the Secretary may insure and 
commit to insure. under subsection (b) as 
modified by this subsection, any mortgage 
secured by property located on land that

"(A) is within the Allegany Reservation of 
the Seneca Nation of New York Indians; 
and . 

"(B)' is subject to a lease entered into for a 
term of 99 years pursuant to the Act of Feb· 
ruary 19, 1875 (Chapter 90; 18 Stat. 330) and 
the Act of September 30. 1890 (Chapter
1132; 26 Stat. 558). ' . . 

"(2) A mortgage shall be eligible for insur·. 
ance under subsection (b) as modified by 
this subsection without regard to limitations 
in this title relating to marketability of title 
or any other statutory restriction that the 
Secretary determines is contrary to the pur· 
pose of this subsection. 

"(3) The Secretary. in connection with 
any mortgage insured under subsection (b) 
as modified by this subsection shall have all 
statutory powers. authority, and responsibil· 
ities that the Secretary has with respect to 
other mortgages insured under subsection 
(b), except that the Secretary may modify 
such powers, authority. or responsibilities If 
the Secretary determines stich action to be 
necessary because of the special nature of 
the mortgage involved. 

"(4) Nothwithstanding section 202, the In
surance of a mortgage under subsection (b) 
as modified by this subsection shall be the 
obligation of the Special Risk Insurance 
Fund created in section 238, ... 

The SPEAKER pro tempore. Pursu
ant to the rule, a second is not re
quired on this motion. 

The gentleman from New York [Mr. 
LUNDINE) will be recognized for 20 
minutes, and the gentleman from 
Ohio [Mr. WYLIE] will be recognized 
for 20 minutes. 

The Chair recognized the gentleman 
from New York [Mr. LUNDINE1. 

Mr. LUNDINE. Mr. Speaker. I yield 
myself such time as I may consume. 

Mr. Speaker. today we are consider
ing a bill designed to provide a very 
special kind of assistance to a small 
city in our district, Salamanca, NY. 
This provision is noncontroversial: it 
was part of the housing bill which has 
already passed the House of Repre
sentatives.. 

This legislation enables the Federal 
Housing Administration to ensure. 
under the provisions of the National 
Housing Act. residential mortgages se
cured by property located on land that' 
is within the Allegany Reservation of 
the Seneca' Nation of 'Indians. This 
revenue-neutral provision is of para
mount importance to Salamanca. 

The city of Salamanca is in a unique 
situation. Approximately 85 percent of 
the land upon which the city is located 
lies within the Allegany Reservation 
of the Seneca Nation of Indians. The 
Indian lands are occupied under 99
year leases which are due to expire in 
1991. The leases were ratified by Con
gress in February 1892, under author· 
ity of two special. acts of Congress. . 

. The impending expiration of these FI 
leases and the uncertainties surround_' tit 
ing the method of renewal or renegoti_' In 
ation of the leases have been caUSing 
extreme economic hardships for the' st; 
citizens of Salamanca. While the lease la' 
situation has resulted in a gradUal ero'- ca 
sion of the city's economic base fo'r: tc 
nearly 10 years, the situation is becom. st 
ing increasingly urgent due to' the ". FI 
complete lack of mortgage finanCing' 
in the ·community. As of JanuarY.l" st 
1985, the city's lending institutiofu' rc 
have refused to make any loans In Sa:' !' ql
lamanca beyond a 5-year term. '.. .. '\'.' "t .. bi 

The lack of avaiiabl,e financing-for d, F: 
industl;'ial, commercial, and even resi.: ZE 
dential transactions haS' brought most' F 
economic activity to ~ standstill. "Fail-': ZE 
ure' to address this problem will con:' al 
tinue to have serious implications 'for' 
the city's ability to attract new busi., p: 
ness, create jobs, and stimulate ,eco'-" p:
nomic growth. The lack of money for' 
residential mortgages has been a tre~' a: 
mendous hardship for families wishing' 
or needing to relocate, as well as for n. 
those families wishing to purchase·a·
home in Salamanca. ' .j g 

If there is any community in the ,c,' a' 
country that needs or deserves FHA' . ':: p
assistance, it is certainly Salamanca. "-, . g
This city desperately needs the rejuve:'; :~; a 
nation that FHA insurance or residen:~, .~.:, a 
tial mortgages will make possible: '~'~ r t 
While the ultimate resolution of this ' c 
problem must be achieved by the city ~ I 

and the Seneca Nation. the situation' c 

in Salamanca is now so serious I feel, t 

that outside assistance Is essential.:' f 

Time is running out for Salamanca> '} 


Adoption of the legislation before us

today' will give the city the boost it.' . 

desperately needs and deserves. ,,'. " ' ..:,;" :. 


This measure is revenue neutral.>. 

Further. it does not represent an uno: 

reasonable risk for FHA. The' law': .:: ." 

under which these leases were ratified: ~~ 

clearly allows for renewal of :',the- ::,,:,,~. 

leases; the only unresolved question IS\':"i' 

the terms of the renewal. All partie~" 
 c 

involved have a common interest in as-'~ 
suring that these terms are reasonable: : 
and that they foster residential and:. 
commercial growth for Salamanca's .
future. "',' ~~~ 

I urge the Members of this body to 1 

pass this legislation expeditiously. .' ~\J 
Mr. WYLIE. Mr. Speaker, I. yielq 1 

myself 2 minutes. " .-,:;;J 

Mr. Speaker, I think H.R. 5664 is all ~ 
right and urge its passage. I under::: 
stand that the gentleman from NeV!,~' 
York does have a unique problem co~-,~ 
cerning the FHA that would be aUev~:'i . 
ated by this legislation. .' "J::; 

This legislation, as the gentleman.: 
has stated, merely provides for the se:~, 
curity of FHA Insurance in order to;.' 
enable some local lenders or other~ . 
lenders to recommence mortgage l«:n<i:,;;' 
ing in the city of Salamanca,NY. ':':\.{

Mr. Speaker, this is not the fIrs . 
time we have addressed the problem ofl 
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the second person. I have learned a lot 
from you: it is that tenacity and cour
age and stick-to-itiveness, and yet that 
good humor and joviality that help to 
brighten our day. It is a pleasure to 
serve .with you. 

I think you have done a good job. I 
hope that whatever faults are mine 
that have surfaced from time to time 
can be accepted as those human frail
ties that I guess are found in some 
people. 

01720 
And If I have at any moment acted 

. in a way that I could have acted' 
better, I hope the distinguished major
ity leader will forgive me and know 
that I am going to be working with 
him in the next year and will enjoy it 
as I have in the last year. 

I salute him and count him as my 
friend. 

Mr. DOLE. Mr. President, let me 
just thank the minority leader and let 
me also, make the same statement. I 
know there. are a couple of times 
things were fairly tense around here 
and I certainly apologize for any mis
understanding. 

CALENDAR 
Mr. DOLE. Mr. President, I know 

other Members wish to speak. I 
wonder if we might be able to take up 
quickly the four items the House is 
waiting for and then I know the Sena
tor from South Carolina has a state
ment and the Senator from Nebraska 
has a statement. 

Would there be any objection to 
doing these in about 1 minute? 

Mr. THURMOND. No objection. 
Mr. DOLE. They have been cleared. 

CHILD ABUSE VICTIMS RIGHTS 
ACT 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the Senate 
now turn to the consideration of Cal
endar No. 872, S. 985, the Victims of 
Child Abuse. 

The PRESIDING OFFICER. The 
,bill will be stated by title. 

The assistant legislative clerk read 
as follows: 

A bill (S. 985) to protect the rights of vic
tims of child abuse. 

There being no objection, the Senate 
proceeded to consider the bill, which 
had been reported from the Commit
tee on the Judiciary. with an amend
ment to strike out all after the enact
ing clause. and insert the following: 
. That this Act may be cited as the "Child 
Abuse Victims' Rights Act of 1986". 

FINDINGS 

SEC. 2. The Congress finds that
(1) child exploitation has become a multi 

million dollar industry, infiltrated and oper
ated by elements of organized crime. and by 
a nationwide network of individuals openly 
advertising their desire to exploit children; 

(2) Congress has recognized the physiolog
ical. psychological. and emotional harm 
caused by the production, distribution, and 
display of child pornography by strengthen
ing laws prescribing such activity; 

(3) the Federal Government lacks suffi 
cient enforcement tools to combat concerted 
cfforts to exploit children prescribed by 
Federal law. and exploitation victims lack 
effective remedies under Federal law; and 

(4) current rules of evidence"criminal pro
cedure. and civil procedure and other court
room and investigative procedures inhibit 
the participation of child victims as wit
nesses and damage their credibility when 
they do testify. impairing the prosecution of 
child exploitation offenses. 

INCLUSION OF SEXUAL EXPLOITATION OF 

CHILDIlEN UNDER RICO 


SEC. 3. Section 1961( 1)(B) of title 18, 
United States Code, Is amended by inserting 
after "section 1955 (relating to the prohibi· 
tion of illegal gambling businesses)." the fol· 
lowing: "sections 2251 and 2252 (relating to 
sexual exploitation of children).... 

CIVIL REMEDY FOR PERSONAL INJUIlY 

SEC. 4. (a) Chapter 110 of part I of title 18. 
United States Code. is amended by redesig
nating section 2255 as section 2256. and by 
inserting after section 2254 the following; 
§ 2255. Civil remedy for personal injuries 

"(a) Any minor who is a victim of a viola· 
tion of Section 2251 or 2252 of this title may 
use in any appropriate United States district 
court and shall recover threefold the dam
ages such minor sustains and the cost of the 
suit. including a reasonable attorncy's fee. 
Any minor as described in the preceding 
sentence shall be deemed to have sustained 
damages of no less than $50.000 in value". 

(b) Any action commcnced under this sec
tion shall be barrcd unless the complaint if 
filed within six years aftcr the right ,of 
action first accrues or in the casc of a 
person under a legal disability. not later 
that thrce years after the disability.". 

(b) The table of sections for chapter 110 
of part I of title 18. United States Code. is 
amended by striking out the item relating to 
section 2255 and inserting in lieu thereof 
the following: 
"2255. Civil remedy for personal injuries. 
"2256. Definitions for chapter.... 

MINIMUM SENTENCE FOil IlEPEAT OFFENDERS 

SEC. 5. (a) Section 225l(c) of title 18 . 
United States Code, is amended by striking 
out "or imprisoned not less than two years" 
and inserting in lieu thereof "or imprisoned 
not less than five years". 

(b) Section 2252('\)) of title 18. United 
States Code. is amended by striking out "or 
imprisoned not less than two years" and in· 
serting in lieu thereof "or imprisoned not 
less than five years". 

ATTORNEY GENERAL IlEPO!\T 

SEC. 6. (a) Within one year after the date 
of enactment of this Act. the Attorney Gen· 
eral shall submit a report to Congress de
tailing possible changes in the Federal 
Rules of Evidence. the Federal Rules of 
Criminal Procedure. the Federal Rules of 
Civil Procedure. and other Federal court
room. prosecutorial. and investigative proce
dures which would facilitate the participa· 
tion of child witnesses in cases involving 
child abuse and sexual exploitation. 

(b) In preparing the report, the Attorney 
General shall consider. but not be limited 
to. such changes~-

(1) use of closed·circuit cameras. two-way 
mirrors. and other out-of·court statements; 

(2) judicial discretion to circumscribe use 
of harassing. overly complex. and confusing 
qucstions against child witnesses; 

(3) use of videotape in investigations to 
reduce repetitions of interviews; . 

(4) streamlining investigative procedures; 
and 

(5) improved training of prosecutorial and 
investigative staff in special problems of 
child witnesses. including handicapped chil
dren. 

CHILD EXPLOITATION 

• Mr. GRASSLEY. Mr. President. 
today. I urge my colleagues to support 
S. 985, the "Child Abuse Victims', 
Rights Act," as amended in the Judici.: 
ary Committee. This legislation wui 
greatly improve our ability to stop the 
ongoing and ever growing problem of 
child exploitation. S. 985, as amended.. 
has ,been passed unanimously by the 
Senate Judiciary Committee. .2

Essentially. the bill will do the fol··· 
lowing: . ,:" 

First. make child pornography, Ii': 
.	"racketeering" offense under the 
Racketeer Influenced and Corrupt Or-' 
ganizations Act (RICO); 

Second, create a civil remedy for vic·: 
tims of child pornography that will' 
provide for victim compensation, as' 
well as further deterrence for these; 
crimes; 

Third, provide for an Attorney 

eral report issuing model recommenda· 

tions for ways to improve 

procedures involving child-victim 

nesses; and 


Fourth. increase penalties for 

child pornographers. 


Mr. President, Congress has 
concluded that child pornograph 
prostitution are highly organized. 
timillion dollar industries that 
on a nationwide scale. It has 
mated that each year 50,000 
disappear and more than 1.5 
are sexually molested. filmed. 
tographed for the use of 

In the past, Congress has 
cess in attacking the problem of 
exploitation. Because of the 
Protection Act of 1984, which 
the ~'obscenity and engaged for 
requirements, there has been 
crease in child 
tions and convictions. 
most exploiters escape prosecut! 
there remains much to be done by 
Congress. 

Under current law. only the 

ers or distributors of child pornOjlr,," 

phy can be prosecuted. My bill 

thorize the prosecution of " 

minds" and behind the scenes 

ciers who contr.ol and bankroll 

criminal activities. Child pornograpJ 

will never effectively be dealt 

until the people calling the shots 

effectively dealt with. 


In addition, victims of these 

nals will have the authority 

their victimizers for treble d 

court costs and attorney fees tmder 


http:contr.ol
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new remedy created under chapter 110 
of title 18. 

Mr. President, we all want to put a 
stop to child pornography. S. 985 is a 
great step forward toward accomplish
ing this goal. 

Therefore, I urge my colleagues to 
help protect our children from unscru
pulous criminals by voting for this bill. 

Our children are not for sale.• 
The PRESIDING OFFICER. The 

bill is open to further amendment. If 
there be no fUrther amendment to be 
proposed, the question is on agreeing 
to the committee amendment h1 the 
nature of a substitute. 

The committee amendment was 
agreed to.' 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

The PRESIDING OFFICER. The' 
bill having been read the third time, 
the question is, Shall it pass? 

So the bill (S. 985) was passed. \ 
Mr. DOLE. Mr. President, I move to 

reconsider the vote by which the bill 
was passed. 

Mr. BYRD. Mr~ President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

SEXUAL ABUSE 
Mr. DOLE. Mr. President, I ask 

unanimous consent that the Senate 
now turn to the consideration of Cal
endar call No. 1082, H.R. 4745, with re
spect to sexual abuse. 
; -.The PRESIDING OFFICER. The 
bill will be stated by title. 
_ The assistant legislative clerk read 
as fOllows: 

A bill CH.R. 4745) to amend title 18. 
United States Code. with respect to sexual 

· abuse. 
·~(:There being no objection, the Senate 

· proceeded to consider the bill. 
',:The PRESIDING OFFICER. The 
blH is before the Senate and open to 

· amendment. If there be no amend
· ment to be offered, the question is on 

'.: the third reading and passage of the 
,~. ,pill. . 
;.\'~.The bill (H.R. 4745) was ordered to a 

· third reading, was read the third time, 
· ,and Passed. 

Mr. DOLE. Mr. President. I move to 
:~onslder the vote by which the bill 
as Passed. 

. , .i: Mr. BYRD. Mr. President, I move to 
· ay that motion on the table. 

, ...~The motion to lay on the table was 

::,~;edto. 


,~;£'frt~ • 
•. ~::. CHILD PORNOGRAPHY' 

un DQLE. Mr. President, I ask 
. ,animous consent that the Senate 

.turn to H.R. 5560 the child por
'~~'--- bill now bei~g held at the 

will PbRESIDING OFFICER. The 
e stated by title. 

The assistant legislative clerk read 
as follows: 

A bill (H.R. 5560) To amend title 18 of the 
United States Code to ban the production 
and use of a<;Iv:e!'tisements for child pornog· 
raphy or sohcltlOns for child pornography, 
and for othe: purposes.. . 

There bemg no ?bJectlOn,. the Senate 
proceeded to conSider t~e bill. . . 
• Mr. ROTH. Mr. PreSident! I rIse m 
support of H.R. 5560, the Child Sexual 
Abl;lse .and Pornography Act of 1986, 
w.hlch IS the Hous~ counterpart to my 
bill, S .. 2,398. The ?1ll would outlaw the 
advertlsmg, of chIld pornograp~y. and
tighten child abuse laws by ehmmat
ing all references to gender In the stat 
ute prohibiting the interstate trans
portation ot minors for prohibited 
sexual conduct, popularly known as 
the Mann Act. There is clearly a direct 
link between child pornography and 
the sexual abuse and exploitation of 
our Nation's children. After a yearlong 
investigation by the Permanent Sub. 
committee on Investigations, which I 
chair, as well as public hearings by 
both my subcommittee, the Subcom. 
mlttee on Juvenile Justice, and the 
House Judiciary Subcommittee on 
Crime, it is established beyond any 
doubt that pedophiles-emotionally 
disturbed individuals who are sexually 
attracted to children-make extensive 
use of child pornography to stimulate 
and justify their ugly behavior and to 

. entice and blackmail their helpless 
young victims. For the sake of our 
children, we must do more to restrict 
the availability of child pornography 
to these individuals. For this reason I 
introduced the Child Sexual Abu'se 
and Pornography Act of 1986; S. 2398. 

As I indicated when I introduced S. 
2398, my subcommittee's investigation 
disclosed the existence of a seamy un
derground network of child molest· 
ers-adults who seek out children for 
sexual gratification-and it showed 
that the very lifeblood of this loosely 
organized underground SOCiety is child 
pornography. Virtually every expert 
on the subject who testified before the 
subcommittee or discussed child abuse 
with subcommittee investjgators, in· 
cluding several convicted..chlld molest· 
ers, confirmed the central role of child 
pornography in the life of the pedo· 
phile. 

The production and distribution of\ 
child pornography is, of course, illegal; 
.	and action taken by Congress in 1984 
to strengthen the laws against child 
pornography has resulted in a dramat
ic and encouraging increase in child 
pornography indictments and convic
tions. Despite increased vigilance on 
the part of the U.S. Customs Service 
and other Federal authorities, howev
er, commercial and noncommercial 
child pornography continues to be 
widely sold and traded by pedophiles 
in this country. ' 

One reason that the trade in child 
pornography continues to flourish, 

Mr. President, is that this salacious· 
and clearly illegal material-photos, 
films and videotapes depicting nude 
young children and children engaged 
in explicit sexual behavior-is being
openly advertised, traded and sold in 
pedophile newsletters and other publi
cations within the United States. Even 
more shocking, these publications 
sometimes contain thinly disguised ad
vertisements and solicitations for child 
prostitution, including such things as 
child sex tours to foreign countries 
where pedophiles can obtain children 
for purposes of sexual molestatio 

. 	 . n. 
While the goods. and services o~fered 
In these ads are Illegal, Mr. PreSident, 
the advertise~ents themselves are not. 
~.R. 5560, lIke S. 2398, :"ould close 

thl~ and ~ther loopholes m ~)Ur laws 
~gamst chd? abuse. For the first time, 
I~ would b~ Illegal to produce and pub
Ilsh advertlsements.f?r child porno~a
phy as well as sOhcltati~ns for. child 
p?rno~raphy and sex Wlt~ children. 
VI?latlOns would be pUnishable by 
prIson terms of up to 10 years, a.,nd. up 
to .15 years for a second convICtIOn. 
ThiS. ~Ill ,,:"ould enable Fe~eral. au
thontles to mtervene at a critical Junc· 
ture-they could prosecute tho.se w~o 
would m.olest children <?r soliCIt ch~ld 
molestatIOn before the mnocent child 
is irr~pa~ably harmed. 
. ThiS bII~ also would amend the por· 

tlOns of title 18 of the United States 
Code known as the Mann Act, which 
prohibits the interstate transportation 
of females for the purpose of prostitu· 
tion and other immoral purposes. Our 
investigation revealed that children of 
both sexes are victimized by pedo· 
philes, who sometimes trade .. their 
young victims by transporting them 
back and forth across State lines. H.R. 
5560, like S. 2398, will make this law 
sex neutral, so that it will protect 
males as well as females and it will 
apply whether or not the defendants 
seek to obtain any financial advan· 
tage. In addition, the bill will expand 
the Mann Act's scope. Now, in order to 
prosecute someone for transporting a 
minor for purposes of prohibited 
se.xual conduct, that conduct must be 
shown to be commercially exploited. 
The subcommittee's investigation 
showed that minors and recordings of 
minors engaged in prohibited sexual 
conduct are often traded by pedo· 
philes strictly for purposes of sexual 
gratification, with no money changing 
hands. H.R. 5560 will place these indio 
viduals within the reach of the Mann 
Act. 

Mr. President, those who advertise 
in order to receive or deal in child por· 
nography and child prostitution are as 
guilty of chUd abuse as the actual 
child molester-in fact, in many cases 
it is the same person. It is Important 
to recall that every piece of child por· 
nography represents the depiction of a 
terrible crime-the sexual exploitation 
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of a child. Child sexual abuse can liter
ally destroy a childhood, turning one 
of life's most precious times into a psy
chic nightmare of guilt and shame. 
This legislation would make it' so 
costly to advertise any sexually explic
it material involving children that the 
risk of prosecution will outweigh any 
possible incentive to engage in this ac
tivity. I hope the Senate will act quick
ly to close the loopholes which we 
have identified in our child abuse and 
child pornography laws. Nothing less 
than the well-being of our Nation's 
children is at stake. . 

Mr. President, I wish to thank my 
distinguished colleague from Alabama, 
Senator DENTON, for his outstanding 
assistance in bringing this legislation 
to fruition. Senator DENTON has been 
an advocate in the fight against child 
pornography, and I wish to commend 
him for his support.e
$ Mr. DENTON. Mr. President, I rise 
in support of H.R. 5560, the Child 
Sexual Abuse and Pornography Act of 
1986, a bill to outlaw the adtrertising of 
child pornography and to strengthen 
the Mann Act's protection against the 
sexual exploitation of minors. I com
mend my distinguished colleague from 
Delaware [Mr. ROTH] for his leader
ship in the fight against pornography 
and for sponsoring S;.2398 the Senate 
companion measure. . 

Mr. President, pornography attacks 
human dignity itself at its very core. It 
is an epidemic that devastates the per
sonal and social well-being of contem
porary society. We must remain alert 
to its effects and take countermeas
ures to prevent its spread. Pornogra
phy encourages the sexual exploita· 
tion and abuse of men, women, and 
children, with tragic consequences. 

Testimony received in the Senate 
Judiciary Subcommittee ·on Juvenile 
Justice indicated beyond a doubt that 
the effects of pornography are devas
tating, both to the individual and to 
society. The sex industry abuses and 
exploits not only those who engage in 
making pornography, and those who 
are exposed to it, but also those who 
are victimized by its effects on other 
people. It uses every means of social 
communication: books, magazines, tab
loids, films, video cassettes, subscrip
tion television, video games, coin-oper
ated machines, computers, and erotic 
telephone messages. 

Pornography is an offense against 
the rights of all people. It is a problem 
which victimizes everyone. In order to 
deal effectively with the problem we 
must recognize that pornography vic
timizes all members of society, regard
less of sex, age, race, religion, or social 
station. Pornography, is particulary 
egregious when children become un
willing participants or when children 
are sexually abused or exploited as a 
result of the pornography. 

Mr. President, hearings conducted 
by the Senate Judiciary Subcommit

tees on JUvenile Justice, Criminal Law, 
and the Subcommittee on Security 
and Terrorism, which I chair, have 
demonstrated beyond doubt that there 
is a direct link between child pornog, 
raphy and the sexual abuse and ex
ploitation of our Nation's children. In 
fact, at the Subcommittee on Security 
and Terrorism hearing, testimony was 
presented by the FBI that pedophiles 
make extensive use of child pornogra
phy to stimulate and justify their be
havior, to lower the child's inhibitions 
and reluctance, to blackmail the child 
victim and to establish a medium by 
which they can communicate with 
other like-minded criminals. 

Mr. President, the Congress must 
work to eliminate the production of 
child' pornography and the sexual ex
ploitation and abuse of our children. It 
is only through hard work and coop
eration that, we can find a· way to 
solve the problem of child sexual ex
ploitation which, because of past 
errors, has been allowed to flourish 
unabated. The production of child por
nography degrades and exploits chil
dren in a fundamental, inhumane. un
civilized way, and harms all of society 
in the process. 

Mr. President, the Child Sexual 
Abuse and Pornography Act of 1986, 
provides a useful tool in our fight 
against child pornography. The bill 
creates a criminal penalty for advertis
ing or soliciting child pornography 
and child sexual abuse. revises the 
Mann Act so that it will apply to 
males as well as females and outlaws 
the "trading" of young children by pe
dophiles across State lines, regardless 
of whether the activity is done for 
"commerical" purposes. 

Mr. President, I urge my colleagues 
to support this important piece .of leg
islation.$ 

The PRESIDING OFFICER. The 
bill is before the Senate and open to 
amendment. 
If there be no amendment to be of

fered, the question is on the third 
reading and passage of the bill. 

The bill (H.R. 5560) was ordered to a 
third reading, was read the third time, 
and passed. ,., ,_ * 

Mr. DOLE. Mr. President. I moVe to 
reconsider the vote by which the bill 
was passed. 

Mr. BYRD. Mr. President, I move to 
lay that motion on the table. \ 

The motion to lay on the table was 
agreed to. ,. 

TECHNICAL CHANGES IN 

ENROLLMENT OF H.R. 3614 


Mr. DOLE. Mr. President, I send a 
concurrent resolution to the desk on 
behalf of Senator DENTON and ask for 
its immediate consideration. 

It makes technical changes in the 
enrollment oflI.R. 3614. 

The PRESIDING OFFICER. The 
concurrent resolution will be stated by'
title. . . 

The assistant legislative clerk 
as follows: . 

.J'; ;. 
A concurrent resolution (5. Con. Res. 175)' 

correcting the enrollment of H.R. 3614., .:. 
The· PRESIDING OFFICER.';:Is' 

there objection to the present consid.' . 
eration of the resolution? '., .. :,. 

There being no objection, the Senate 
proceeded to consider the resolutlon.:-o 

The PRESIDING OFFICER. Th~r 
question is on agreeing to the concur'" 
rent resolution. ' ':,. Jl 

The concurrent resolution (S.'Con'! 
Res. 175) was agreed to as follows: ;, - . 

, : :M:~.r; 
S. CON. RES. 175 

ReSOlved by the Senate (the Howie 'Of Rep.... 
Te.entatives concurring, That, In the 'enroll.l 
ment of the bill (H.R. 3614) to restrict the . 
use of government vehicles for transporta. i 
tion of officers and employees of the Feder:'· 
al Government between their residences 
and places ·of employment, and for other 
purposes, the Clerk of the House of - .
sentatives shall make the following' 
tlons: 
. In section 1344 of title 31, United 

Code,(as amended by subsection (aJ Of 
first section of the bill)- . 

(1) strike out paragraph (3) of SUbsection 
(b) of such section 1344 and Insert In lieu' 
thereof the following: 

.. '(3) the Postmaster General of 
United States;"; .., 

(2) strike out paragraph (7) of such 
section and insert in lieu thereof the 
ing: 

.. '(7) the Comptroller General· of. 
United States;"; . 

(3) strike out the period at the 
paragraph (8) of such SUbsection and 
in lieu thereof a semicolon and "and"; 

(4) immediately after such paragraph 
Insert the following new paragraph: 

.. '(9) principal diplomatic and coru 
ficlals abroad, and the United States 
sador to the United Nations."; and , 

(5) in the first sentence of 
(d)(2) of such section 1344, st 
period of not more than 90 additional 
der days'! and Insert in lieu thereof .. 
more periods, each not in excess of 90 
tlonal calendar days". ' ::i 

Mr. BYRD. Mr. President, 'I 
lay that motion on the table. ,·.A 

The motion to lay on the table 
agreed to. ··n 

INDEPENDENT JURY 
FOR THE SUPREME COUR.T 
THE DISTRICT OF COL~BI! 
Mr. DOLE. . Mr. President, 

unanimous consent that the . 
now turn to the consideration of 
endar No. 964, H.R. 2946, dealing 
the D.C. court system, . ':~"~ 

The PRESIDING OFFICER.'· 
bill will be stated by title. 

The assistant legislative 
as follows: 

A bill (H.R. 2946) to establish. 
pendent jury system for the ",..~n.i 
of the District of Columbia. 
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STEPHEN A. KNox.. PBTlTIOHBR. 

1P. 

UNITBDSTATES OP AMERICA 

ON PETnION FOR A WRlTOF CBRTIORARI 
TO THB UNITED ,ff'ATBS COURTOFAPPBALS 

. FOB TSB TH1RD CIRCUIT 

! , , " 

,BRIBP FOR THE, UNITED STATB$ ,01 QP.POSmON·· 

," 

, OPINIONS BELOW 

:; The OpiDi~D of tli~ "court of ap~ (pet. ,App. 1. 
258,) Is 'reported at m'F.2d 816•.Tlie opinion of the 
district equrt den:fing ,petitioners ·Fetriat motion'to 
dbmiias tbli!:indic.tment is l'eportedatT16 F. Supp. 174
.~ : ' . ' 

~ . ' .mRISDICTlON 

. Thejudgment of the cOurt of appealS ~.entered. on 
OCtober 16, 1992. The petition for a .writ ofCertiorari 
-..Ims filed on January 12,.1993. :The jtnisdietlon of this 
Court is invoked under 28 U.s.C. 12M(l). 
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STATEMENT 

Following a bench trial in t.he. United States 
District 'Cour~ for the Middle. Distdet of PennBylva
nia. petitioner was convicted On one· count of know
ingly receiving through the mail visual depictions of a 

. minor engagoo in sexua11y expli~it. :eonduct, and one 
rount of knowingly possessing such visual depictions, 

· in .violationof 18 U.S.O. 2252(a)(2}and (4). He was 
sentenced to. Concurrent terms of five years' impris- . 
onli1ei:tt on eadl count. The court ufappeals aml'mad. 
Pet.. App. la-25a. ..' . ", 

1. In March 1991. the U:S. Customs Service inter
cepted an order from acompallY in France for two. 
..,ideos, "Little Girl Bottoms (Underside)" and "Little 
Blon~es'" The order requested that the videos be 
sent to J. Riehard &lott, 2:10 WeatHamilton Avenue, 
No. lOB. StateCollege~ Pennsylvania. 'IDclud~was a 
check drawn on the aecount of petlttoner. S~ep~en 
. Knox' and'bearitig biS signature. The.check sholved 
·Knox·s addres!> as 210'East'Hamilton AVeniie~ No~'25;' 
State College, Pennsylvania.·'The Customs Servlee 
that month intereepted a maUing &d.-eBsed to J. 
Riehard Scott from the. NetherIand~ wbieh contained 
a eatidogadvertising for sale videotapes of nudetsemi~ 
clothed, and clothed miliors. '. The . Customs Service, 
investigators. knew· that Knox previously had been 
· convieted of receivingehild pornography through the 
maiL-With tbehe1p ofthePenlUlylvanJaState Police, 

. the Customs agents obtained a . search warrant and 
conducted a· seiu'ch of Knox·s·apartment. Pet. App.
2a;.8a. .' 

. Seized from petition~r'8 apartment were three. 
videocaSsettes produced by the NatherCompany. 
based in Las Vegas, Nevada. AgeQ~ also seized a 

, 

s 

t. ~talOg fro~ the Nather Company, with eheckmarks 
· ~y several videotape selections. envelopes addressed 

1J ~o Natber, mail order forms from Nather, and a 
. t1carbon copy. of a money order payable to the Nather 

: Company for an amount about eqnal to the price of a' 
, single vld~. Pe'L App. Sa. . .... .~.' 
" The tapeashowed varioU8~females between the ages 

of 10 and 17 dressed·inbathingsuits, leotards, 
underweart or ·other similar.attire. The children 

;. ~trUekprovoeative poses, appa1"ently at. t.he direetron 
· of sQmeone off-camera. The camera w~ typically 

zoom in on the chUdrents pubieaud genital area and 

djsplay a close.-up of that area for an extended time. 


·.' The tapes themselves and the promotional materials 

distributed by Nather showed that. the' tapes were 


: designed to pander to pOOophlles.· For example, one of 
" the advertisingeatalogs'stated (Pet. App.5a): 

4SassySylphs' :will blow your· mind 80 C1Qmple~)y 
you'1t..be-beggingfor.~ereY. -~ -..~. " .~: "".7';' 

Just look at what we havein~is ineiedible tape! . 
about 14 girls betw~n the ages or 11 and 17 
showing so much panty and ass you'll get dizzy. 
There ate panties showing'under shoIts and 
under dresses and skir:ts; there are boobs galore 

>C;> 

:' andT-back.(thong) bathing ~u.it8on girls sa young 
. as 15 that are so revealing it's almost like seeing 

them naked (some say even better)• 

~: 2.. rn 18 U.S.C.22fi2, Con~ made 'it a crime to 

£:ta"allSport. receive, or distribute any visual dePIetions 
rthat involve "the .use of a minor engaging in sexually 


.;explieit conduct.1t It defined "sexually explicit 

· ·conduct." in 18.U.s.C. 225tJ(2)(E) .~. include ·1ascivioQ 


, 'exhibition of the genitals or pubic area of any persoo:." 
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Baseoon the videotapes seized from hisa,part.ment. 

petitioner was charged with receiving ~dpossessjng 

child pomogmphy, in violation of Section '2252;. 


· . Pet.itioner· moved to dismiss his .lndidment .befOJ"e 
trial, on the ground·that.the videos did not contain an ) 
"exhibition" of the ge~ititls or pubic al"ell, sin.cethose )
areas were· in all eases covered by clotbing. The 

.. district cOurt viewedportioDB of the. videotapes that 
the parties ·stipulated were- representative, and denied 
tJie .motion. The eourt reasoned that tJte uppermost 
portton of the innertmghs, being in close proximity 
to the genitals, were included in the definition of 
"pubic area.~.Sinte the' upper portion of the .inner. 
thigh was clearly exposed in the videotapes, the eourt 

· held t.hat.. the tapes contained an exhibition of the 

pubic area. p:et. . App. 4a-6a. 


Aftel' the court found petitioner guilty on both 

counts, he fil8ri's motion forjudgment ofa1:quittal, 

along with. an affidavit.from a physician stating that it. 


·jsanstomieaUyiilCoriect.~ to'say "tluit:·tne pubiC'area .. ,' 

includes. the uppe~· portion of the jnner thigh. The 

dis.trietcourt d~nied the motion, finding that its. filing. 

three montbsafter the entry or the verdict w~ 

nn.timely. Pet. App. Ga.' . 

3~ The.court of appea]s determined that the 
distritt comteri'ed in itBdefinition of 41puble area." ( 

. DiSpJayingaTtyportion of the. inner thigbs,tbe court 
of appeals he1d. -does not constitute an ~ibitim1 of l 
the pobreal"ea ul'.der 18 U.s.C. f·2256(Z)(E)." .Pet. 
App. 9a. ·.The.court of appeals went on to hold, how
ever, that. th~ statute's proscription of a ".clvious 
exlu"bitiriri" orthegenitals. or pubic area djdnot mean 
tbatthose body regions had to be nude. ld. at9a-l'la.' 
ExamiQing .the language or the statute, theeourt of 

., : 

i' 

_ ........_.--,'--'-----=:-:----- 

5 

•appeals 	noted' that the dictionary definition of 

'fexhibit" Is "to present to view,~ "00 show publicly," 


;or to "put, OIl" disp1ayiri order to attract notice.'" The 

court· of appeals· found that the viSual depict.ions at 


•iSsue here.clearly put the 'genitals. imd pUbic areao! 

· the yo:nng girls "on dJsplay!t Indeed. the obvious p~ 


: pose of the tapes 'iwas to ~ttraet' notice' specifically 

: to the genitaJiaand pubic area." fcl. at lis. 

, • An examination of the !egisJativ.e history of Section 

~.226.2 fllnherpersuaded the court that Congress did 

not· intend to .limit the sbltutets scope to nude 

'~\dJ8play8; In earlier propOsed 1egIslation. it MliJ clear 
[that only nude displays were targeted, for the. 
:proposed statute would have proseribed"nud~ty, 
: which nudit, is depicted for the purpose of .sexual 
stimu)~tion or gratification or any indi'ridual who may

:·view- such depietlon.". Pet. App.lJl.t. (citing S. 1011. 
95th Cong~ 2d Sess. (1977). Beeause CongreSs omit
:it~ ~yrete~c.e wcnudityinthe legisIa~nthat.was ... 
enacted, the court or'ap~~ cOnsidered the clJimge to 

, 'indicate Congress's intention to 'Ucriminaiize both 
.'cll)thed and unclothed· visual images' of a ebitd~s 

genitalia it tbey were lewd." Pet. App. 12a.: Nor was 
there Bny indication in the. extensive lemslative 
history that the statute. as .enacted was. intended to 
~prohibit only nude portra.yals. Id. at'laa. .. . 
., The Court of appeals alsO co~idered the.ratlona1e 
.bemndtb,e.federal child pOrnography.statutes and the 
'partieular govet~mentar inr.arest. iRp~..eeting the 
'safety.and welta.r.e ofdu1dren t and ~ncl~ded. that its 
jnte~tion· of the ·statute Was consistent with the. 

· purpose of the Jaw. The oourt; of sppealseoneluded 
(Pet. App. 16a-:-16a}: 4'The rationale underlying the 
statute's proscription applies equaJJyto a"''1lascim* 
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OUB. exhibition of tbegeni~Bls 01' pubic area whether 
, these, areas are eJadorcompletely exposec:l." • 

,Tliecourtorapp~ls fiuther heldthat.itg'constmc
lion' did 'not render' tbe, statute nnconstituUonaUy 
overbroad. because the requjrement in the statute 
that the' depiction be 'lascivious, was. a sufficient, 

, 	limiting-principle. Pet~ App.lTa-19a. ,And because 
only a very small fraction: of all pietur~8 of, mhtor 
children would be Bt1fIt~ently sexually su~tive to 
qualify as )asciviou~t the court found that the statute 
was lCdtrect.ed'atthe hard core of child'pomography}' , 
Id. at 19a:(quoting N6tD York v. Fm'ber, 458 U.S. 74"l, , 
713(1982»). 	 " 

Theeourt of appeals also found the evidence 
sufficient to, support' the distrlct. COlllt'S findmg that , 
the videotapes' tra,'v'eJedthrough the mail and that, 
petitioner knowingly received and possessed the 
tapes. Pet. App. 19a-~ , 

'ARGUMENT- - - - - . ~ 

1. Petitioner renews, his" contention (pet. 10-,22) 
that the federal child pornography statute does not 
apply' to 1~~jviouS del>Jctions of children whose 
genitals end pubic, areas a1"e covered by, clothing. 
There is no conflict amongthe eircnits on tbis issue. 
"as this ease;is one oflirst impresliion. 'Further 
review is therefore, unwarranted. ' 

Petitioner c1aims(pet.. 1~11) tbattbe "ooiU't erred 
in, finding that the language olthe statute .cOvers the 
visual depictions in' this ",case since, .he argues. an 
"exbibition"ofthe genita18 or pubic~ pre~pposes 
nudity oftha area.. Dut as the counofappeals,pointed 
out, ·'exbibition" means· "put 1)n, display:' and, "[t]he 
genitals and pubic area of the yOllng girJs in the 
Nather taPes" wefe certainly' "ron display': as "the 

1 

~ t L 
.': ca:inera. foeused for prolonged time intervals on close
, ~up views of these body parts." Pet. App. 11s. JUBt as a 
l'(foot or band could be flexhibited" while covered with a 
£\ tsoek or glove, 80 here' the genitals and pubic area 
, ,:were "put on display in ot:der to att.raet notice" to 

It.hose areas. Ibid. (quoting Webatm-tB Third NtrW 
'I.,,,tenmtionql Dictiona.,.,~ r,Tnakridged '196 (1976». 
, The cou,:rt of appeals correctly found no indication 

~ ;of any contrary intention ;n the legislative histoJ,'y. 
, )Petitioner cites severa)- comments, coneerning the 

original 'legislative proposal on' child pornography, 
,which,would bave speeifieally prohl'bited 4.lnudity • ... • 
'depicted for the purpose of sexual stimUlation or 
,gratUication" ,(pet. 12), and he argues that when the 
language .was cbanged to drop any reference to 

- ,4'nudity,Jt, the, understanding waS ',still that only nude 
, portrayals would be prohibited. As the court of 

,appeals pOinted out. ho:wevelJ the fact that Congress 
", ;droppSdany,mention of the, word "nudity" in the Jaw 

as enacted indicates'tbat COngless' "rePudiated' its 
earlier intention to confine the statute's .'coverage to 

, nude exhibitions." Pet. App. 12a-13a. 
" 8u~equent ,leglsJatlve history also ,supports the 
" court of appeals' interpretation. When several amend
, men~,to fJieehiJd'pornograpby statutes were made in , 
:, 1988t an early version Or"8 Senate bill, 8. 671 98th 
~ pong.. lst Sess. t would taave defined the word 

I , rsimulatedJ" a word used but not defined in, the then
':c ,emrrent 'Jaw, to mean' "theexplieit depietion' of any 
t [4semaUy expJiclteondu~ a.s de{inedJwhich cmate8 
~ the appearance' of such conduct and which ~hibits 
; ~'ufteovered portion of the genitals or buttocks." S. 
Rep.No~ 169j 98th Cong., 1st 8ess~ 18 (19$S). A Jetter 

, .~ 	 ;' 
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from the, Department of Justice criticized this 
proposed language (ibid.): 

We believe that S.51 defines the tel'm "simulated" 
too narrowly and t'hat tlel'tain eondoet excluded by 
the definition should be inCluded within the law's 
proscriptions. For example~ ,t,be' child pornogra
phy provisions should, protect, a child against 
pornographers who would film him 01'" her tota)],·' 
clothed in a body stocking engaging in simulated 
sexual intercourse .with an, aduJt or another· clnld. 
The harm to chHdren used by adultS in this, 
mann~r to produce' pornogl'flphy is significant 
even though the child may be clothed. • •• S. ,51'. 
definition. of .ts;muJated", in' our view could prove 
to be a significant 100phole to imaginative pornog'::", 
.raphers. ' 

The language'~ then dropped from the amendments 
tbatwere ena'el!ed. The legislative background thUS 
provides support for the 'eoUrt of'appeals'. eon.elasion 
that the, term,"exhibitJon" should be given its natural 
meaning. i.e., not to require that the areasexbibited 
benude~ 

2. Petitioner further arguea (Pet. ~) that the 
court of appeals' interpretation of,the statute !'enders 
it·u!}oonstit.uciori.a1ly vague and. overbroad. He eon
tends that the Third Circuit's construction of the 
statute· to cover clpthed depictions of minors threat. 
ens· to eriminaUze f,I. wide variety of innocent and 
harmless photographs .. 01 children.. The court of 
appea1seorrect1yrejeetedtbat argument. 

The court of appeals found .that the federal atatutfil 
was not ."ague arid overbroad. As the couit of appeals 
stated; "{o]nJya minuscUle fraction of all p(eto~ .of. 
m[nor children. wiJIbe ·sufficlently s8XuaUy· sugges

~ " 

f 

. 


9 


tive and unnaturally focused on the genitalia to 
qualify as lascivious." Pet. App. 19a. Furthermore. 
the coilrtobst!I'Ved that "[e]ven fewer images where a 
,minor's genital area is not fully exposed win 
constitute a lasclvious exhibition since the fact that a 
child's genital.area ill covered is a. factor miUtating 

,against a finding of )asciYiOu8:ne~s." Ibid~; see United 
State8 v. Dost. 63f) F. Supp. 828. as2 (B.D. Cal 1986), 
aff~d Bub nom. U,dtBd smus v. Wiegand, 812 F..2d. 

:1239, 1245 (9th Cir.). eert. denied. 484 U.s. 856 (198'1); 
see also lJnit«/. Sf4t68 v. Wolf, 890 F.2d 241" 244 (loth. 

. ~Cir. 1989); lltr.if.ed States v. Villard. 885 F,Zd 117, 123 
" (3d elr• .1989). .In shol'tt the eourt ofappeals corr8etly 
~round that .f'in,eluding scantily eJoth¢ displa.ys of the 
'genitals within the' meaning of an exhibition leaves 
,the statute 'd.irected'at the bard: core of child pomog
l~hy!," Pet. App. 19s, q~ng New YlW'k v. FB'fbB'f, 
\458 U.S. at 'l73. ' 

. 3. Petitioner finally eontends (pet. 22-28) that he 
~eked the' necessBry mental ~tate' to be toruid-guilty 
of vio1atb:lg Section 2252. because he had no idea that 
the depictions he reCeived and possessed were prohib

, ited by the statute. The court of appeals correctly
; rejected that. claim., .. . 

Petitioner's claim' is essentially that he made a 
'mistake of Jaw, and that no'rea&OlJfI.bJe person would 
h;lve expected that depictions of ~ type h~poBsessed. 
would' be held to tall within tbe definition or child' 
pc>mography. That claim is undennined by petition
'era'use of it.. falSe name,and address in communicating 
. with purv~yor8 atthe materials be P'UJ:Cbaaed. Pet. 
App. ~. And, as the court of appeals stated. 
petitioner clearly was "aware that the videotapes 
contained sexually oriented materials designed to 
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sexually al'Ollse a pedophile." la..,at 240. Indeed,.'the ~,,: Oit~ of ~ol1'mfria, 878 U.s. 8!7 (l1J64); La.mbert v. 
promotional' brochures,' made clear that the 'tapes: . .. Ccdifcrn1Q.,855 U.S. 225 (1957). ' . 
portrayed children. M.at oa. This Court said in 
H4mJ.i'l'«,l v. Un.ited State8, 41SU.S. 87, 123 (1914), In ' 'f 

~he context of an ;obacenitY6tatut~> that it was ~ 

sufficient. tcsoow that the derendant b8dknowledge of 

the naturf! Rnd contents ot the materia18t anclthat,'he 

need not be shown. to know tllat they were illegal. 

There, Is 'slmUarly norequiJ,"ement in " the chUd 

pornography statutes that the def'endantknowthe 

materials ,are illegal. Pet., App. 22a-28a. See also 

United, States v. Mot~cini, 882 F.2d 401, 400-406 (9th ' 

Cil', 1989). ' , , 


] n light of the explicit d~scrlptions or the materials 

petitioner ordered and the finding of the courts below 

tbathe,\Vas BWBreofthe nature of the, materials, "he 


j. .; The Ninth Crr.:ui~ h.II.$ reeen.tl)' h~d 18 U.S~O. 22li2ullCOJ1~must bear the risk of the potentia) illegality, of his stitutlonalon Its face, because .of tha~coUJ't.'8 rmding that the
eoltc1uct." U,1.iiedStatell v. Mancini, 882 F.2dat 405, statute t'!ontatM 110 requirement that the. defendant have 
Although 'there' h'Qclnot been 'any prOseeutlons : knowledge that the persons depleted mthe materJsIs' are ebfl· 
involving minora who, were clothed, or any court , dren. Uflit4Jd. Sta'e. v. X-CifnMm Vid60. [M., 93a F.F.d 1285 
decisions reaching the question whether -clothed • (l99~). Every other emit that haa ~one1dered the question 

; has found" to the oont.rary, eltb~ directly or implicitly. Bee."depietiorasmay eonstUute "Jascivious' exbibltioD/~ 
, ,.g-t Rodrigue. Y. ClilTk Clllor LGbom!orilis. 921F.F.d 34;'1,848there was no decision contrary to the interpretati~n , (latOlr. 1!lOO); United Stct..v. Pe~rw. 741 1".211 !3Z4.828-829

reaChed by the COUl" ofp.ppeals in tpis ~e. Moreover, . (2d err. 19S4),cert.;. denled.'t'l1:U.8. ID25 (1'985); UnfUdSt4t8. 
a9 the courtexplafned, its' interpretationo! the v. OSbcaNll!!.935 F.2d B2t M&nJl (4th C:lr. 1991)j UnUed 8t4:tf13 
statute.18 supported by the language of the statute, . : v. MarcA8n£, 803 F.2d 1'14, l'1s"J'l7 (6U1Cir. -1986);, UnU~d 

: St(JteBv~JohlJon,866 F.:ld _. 808 (6th Cir. 1S8s>; U.,lileGits ,legislative history" and the uridel'lying rationale of 
: SIa,"y. Dlineo,,,. S1I6 F.2d 2U. a77-%18 (Tth Gil'. 1900); U"il~dchild pornography8tatu~es. rnshort, ~(tJhi8 janot a 

, ~'~ StQC,n. LGChtJ.pcllr, 9GD F.2d«n,. 638(8thClr; 199Z)~UnlF8dcaee ,vhere due process prohibits convicting a , :: 'Stldee v. Ga.,oC. 801 F.!d 1M2, 12:4&-1247 (lOu. CI1'.1988), A
defen{Jant who haa unwittingly broken. the Jaw , relumlngpetrUon is pending in the X-Ci'emn.I VidtKI case. and 
lhrOugheonduct wbichan ordln.ary peraon would not ~ ~'petltloner (,Ioe5 not argue that ~ecUon 2202 lacka Q 8.denter
assume to be at least potentially crimfnal/' United , 1 : requi",~ent. Moreover, It 18 clear In thla cI,se that petUionel' 
Stat61J v. M071ci?z.i,882F.2dat406. Compare Boai6v, ,', :: knew, botll the nBtureand character oC the eont.ents'of t.be tapes 

. , I , :he ordered, sa well as tile [llct !.hat. tire pereoll8 depleted on tbe 
tapes wer& minors.' PHOTOCOPY 
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CONCLUSION' 
The petition for A, writ ofe~rUorarrshouJd be 


denied. " , 

Respec~fully submitted. 

, ? , 
WILLIAM: C. BRlSON 

At:U?!g So'icitor- G!~nem:' 
JOHN C.IlEENilY 

Ading A8BistGnt Altol'Tlfv Genera' 
KATHLEEN A. FELTON 
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blamed forpom-Iawproposal 

By Jerry Seper .. 
THE WASHINGTON TIMES 

CritiCS of an abortive Justice De
,partment move to loosen child por
nography laws are blaming a former 
law professor with a long history of 
trying to liberalize the country's 
anti-smut statutes. 

Deputy Solicitor General Paul 
Bender acknowledges he was in
volved but says he did, not originate 
- and was not the principal force 
behind - the Justice Department 
proposal. ' 

Neither: Mr. Bender nor a depart
ment spokesman would say who was 

Bender had long sought liberalization 
child exploitation and obscenity secthe original architect pf a proposed tionduring the Reagan and Bush ad-change in the Child Protection Act of 
ministrations. .1984, outlined in a brief filed before "Now he's the principal adviser tothe Supreme Court. It 'Was criticized the solicitor generar. Is Mr. Benderby the Senate in a rare ,100-0 vote and trying to carry out the commission's in an equally rare public rebuke by 1970 recommendation even though President Clinton of, his own at- Congress oVerwhemingly rejected it 

torney general.' . ' , ' at the tirile, or does he;! have a private . "Paul Bender was the chlef'coun
agenda?" Mr. 'trueman asked. '. sel on a 1970 presidential commis A fonner Arizona State Universion that recommended the total sity law professor, Mr. Bender adabolishment of all. pornography vises Solicitor General Drew S. Dayslaws," said Patrick A. trrueman, who IlIon cases before' the Supreme' headed the Justice :'Department's 

Court. argues cases himself and suo 
pervises lawyers who prepare briefs 
for arguments before the high co~rt. 

As Mr. Days' principle adVIser, 
and often referred to as .. the Political 
deputy;' Mr. Bender would not nor- , 
mally have handled a brief in a por- " 
nography case. 

But since it involved a change in 
department policy, it would have 
automatically gonelO him to sign off 
on, said a Justice Department offi
cial familiar with the office. . 

The brief!n question, ·filed with 
the Supreme Court in Knox vs. the 

" see rtENDER,imge Al4 

'BENDER " ~commissionon 
Frompa~eAl ' V ~~hyw'!5" , 
Uniteq States, argued that nudity or . . created by, ,President 
"visibility" of ·the, body parts" ,'J,nJi.nso
through or beneath the clothing is' vlt n• 

. required for a conviction, and to be 
classified as child pornography, the 
material "must depict a child lasciv
iously engaging in sexual conduct." " _ and the committee's, ranking GOP 
'. Department sources said Mr. member, it was meant to 

.j .• Bender signed off on the Sept. 17 "strengthen prosecutive efforts" 
brief after others in the section, in· against child, pornographers. She 
. eluding William. BrySon, the depart·, ,said.the current law needed to be 
ment's senior career deputy solid· amended to cover "clearly all forms 
tor. either refused to sign off or' of child pornography:' , . ' 
counseled against it because they lti~ riot a view,shared by eweryone 
felt it weakened the Child Protection" on Capitol Hill. 
Act.·, "If ,it ain't broke, don't fix it:' said 

, , Mr.Bryson, who normally would 'Sen. William V. Roth, Delaware Re
review, briefs' involving criminal '. publican, one of several senators' 
cases, declined comment. who called for the resolution con- ' 

In an interview, Mr. Bender, chief demning the department's brief. 
counsel in 1970 to the Commission.' "I urge that you reverse your de-. 
on Obscenity and 'Pornography, partrtient's position and return to 8 
which recommended the elimina- policy of vigorous, enforcement of 

. 	tion of state and federal obscenity our, nation's federal 'pornography 
laws, did'not elaborate on his role in ,laws to prevent further exploitation 

. the briers approval. He said others of children:'saidRep. Henry' J. 
prepared and reviewed' the doc- 'Hyde,lllinois Republican. , 
ument, including Mr. Days. . Concern over Mr. Bender's pur~ 

"Although I ,was aware of it, 'it POrted role in the brief is outlined ~ 
, . would not be correct to say that rletters by Mr. 'trueman, now director . 

wrote the brief:' Mr. Bender said. of governmental affairs for the, 
Mr. Days, an assistant attorney American Family Association, to Mr. . 

general for civil rights in the Carter '. Bidenand Mr. Hatch.. ' ,'" , " 
administration, was a professor at '. 'In addition .to the' Senate, '12.5"· 
Yale Law School when he was nom- Democrats and Republicans in the 
inated by Mr. Clinton to serve as so- House also have expressed concern 
licitor general. He did not return oyer the departll'lent's brief, saying 
calls to his office for comment on'the it ,was "clearly incorrect." ' , 
child pornography brief. " Mr.Bender, 60, was tUmd-picktid 

Attorney .General Janet ,Reno, by 14r., Days for the position of 
who said dUring a Senate hearing.deputy· solicitor general, a position 
last 'week that she' ultimately ap- that does not' requibOB" ' 
proved the brief, said in letters to " He also said sexuaUy-explicit ma-
Sen. Joseph R. Biden, Delaware terial.should not be removed from 
Democrat and chairman of the Sen- . public display" just because it's dis

, ate Judiciary Committee, and, Sen. . gusting." . 
Orrin G. Hatch, Utah Republican. . The Comniission on Obscenity 

and Pomography, which Mr. Bender 
advised, was created by President 
Johnson. It concluded in a 1970 re

, port there was no evidence to sup
port allegations that pornography 
hurt individuals or society. 

President Nixon called its conclu
sion "morally bankrupt" and re
fused to accept its fmal report. He 
instead suppOrted legislation tore
strict the publication ofobscenema
terial. The Senate voted 9S.S to .re- ' 
ject the commission's findings. : 

.:' The Justice Department's brief in 
, the Knox case mvolved the discov- . 
ery of VIdeotapes during a search of 
the Pennsylvania home of Steven A. 
Knox. The tapes featured partially 
clad girls in sexuaJiy expliCit but not 
nude poses. 

Knox. 38 at the time, argued duro 
ing his 199~ trial that as long as, the 
girls were clothed, there was no pOr
nography. 
, He was sentenced to five yeaTs in 

·prison for possessing child pornog
raphy and receiving it in the mail. 
He appealed the conviction to the 
Supreme Court; , ' ' 

Mr. Clinton, in a letter' to Miss 
Reno on 1besday. rejected the de
partment's brief and ordered the at

· torney general. to seek legislation to 
ensure that ,child.pomography laws 
were strongly enforced. The pres
ident ordered Miss Reno to submit 

·new' 'legislation to make the law 
· ~r ."allforlns of child pornogra
phy." 

That proposed legislation was of· 
Jered on ~ednesday, but its consid· 
eration by the full Senate, which be
lieves existing laws are adequate, is . 
doubtful. " ' 
, Miss Reno has said that protect- ' 

ing America's children is a top Jus- " 
tice Depan;ment prority. "America 
must take better care of its children 
before they get into trouble and not 
a~don them once they are in trou

, ble," she said recently.· 
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Clinton makes 

l few enemies 

)n trade ote 


meet with him at the White House. y Ronald A Taylor 
Mr. Clinton also spoke with Mr." """SHINGTON TIMES 

While President Clinton called for 
:aling wounds opened dUring the 
tItle over NAFTA. the White 
)use's biggest victory to date drew 
.gry blasts yesterday from deep 
.thiJ.l the pemocrats' most loyal
·nstltUencles. . . 
"I want to say again how grateful 
3m to the [House] members who 
'ted with us and how deeply I re
·ect the opinions and convictions of 
ose who did not and those who sup
rted them:' Mr. Clinton said. 
He started mending fences before 
Iving for Seattle and continued the 
ocess on the way to the Asia Pa
'ic Economic Cooperative gather· 
s with phone calls to AFt-CIO 
esident Lane Kirkland and the 
ief NAFTA opponents - House 
3jOrity Leader Richard A. Gep· 
rdt of Missouri and Rep. David E. 
'nior of Michigan. 
Still, even as the president hailed 
~ NAFTA victory in the House as 
long step in the right direction" of 
~ning trade in "our own hemi
lere," a chorus of complaints 
lpted, along with warnings about 
,.,. Mr. Clinton's victory with 156 
use Democrats in opposition fore
Idows future legislative battles. 
:n remarks to reporters yesterday, 
leaders oforganized labor, one of 

most loyal elements of the 
mocratic Party, and a coalition of 
:sumer advocates rejected Mr. 
oton's extension of an olive 
nch and continued to assail him 
using deals to win votes for the 

jepact with Canada and Mexico. 

Amid all the planes, trains and 

jges-and all the protections for 

'Us, peanuts, sugar and wheat _ 

re was not one word about the 

.1tsof workers," Mr. Kirkland" 

l' 

:"he NAFTA battle "has not been 

'ain, and ~t is not over," Mr. Kirk· 

j said. "The voting list on this 

Ie will be eXBnlined very, very 

;:fully." 

It is not a threat to suggest to a 

nber of Congress ... that this is . 

'.ssue of burning importance .. '. 
 ..
that that will weigh heaVily. on the Clinton White House, William 
response to their appeals:' he Bywater. president of the InternaI. . 

tional Union ofEJectronic Workers,
. 1 a phone call from Air Force one of the most hawkish labor lead
'. Mr. Clinton and Mr. Kirkland ers in the NAFTA battle, asked a fewhat White House officials male associate standing nearby toed a "warm visit" in which the st~ away before responding with aniident invited the labor leader to epithet. 

Gephardt and Mr. Bonior, who told 
the president he was collecting sig
naturesof House co-spo~sors for the 
health care reform legislation now in 
the works. 

Senior White Holise aides said 
there would be not lingering bitter
ness over the 234-200 House vote 
Wednesday night. _ 

"I asked the president about that 
[Wednesday] night, and he told me 
that the healing process will begin 
and accelerate as we work on posi
tive issues such as health care and 
worker retraining:' said presidential 

. Counselor David Gergen. 
Other White House aides said the 

necessary votes were accumulated 
by 'I\Jesday night and that none of 
the members'asked to be released 
from their commitment after the 
White House bagged the 218 votes 
needed for victory in the 435
member House. '. 
. Even so, House members who op

posed the president predicted resid
ual effects on future battJes. 
. Rep. Marcy Kaptur; an Ohio 
D~mocrat who voted against Mr. 
Chnton on NAFI'A, said the presi
dent damaged his image as a pop
ulist in the battle. 

"I don't know who the president of 
the United States is," she told report
ers. "He [Mr. Clinton] is a [presi
dent] of Wan Street, not Main' 
Street." . 

The NAFTA battle crystallized 
the anti-NAFTA coalition of labor 
unions and Consumer. environmen
tal and human-rights advocates into 

'. 	 a pe~en,t IU1ti-Clinton lobby, ac. 
cording to Jim Jontz, director of the 
C,itizens 1i'ade Campaign. He said 
his group represents' Americans . 
who "are now a pan of the' public . 
debate in a way they were not before, 
and we are not gOing to go away;' 

"They're gOing to be there when 
other issues come before the Con-. 
gress. People are no longer going to 
let a few people in the corporate 
board rooms with their' friends in 
government make decisions by 
themselves.. That's never going. to 
happen agam:' Mr. Jontz said. . . 

Asked about his attitude toward .' 

Clinton, seeking 

to fantrade fires, 

enters talks 


fans know how difficult the triple
By Frank J. Murray play is, We are going to be workingTHE _SHINGTON TtMES 

on it and hope to succeed." 
SEATTLE - A confident Presi

dent Clinton yesterday made a ju-' 
bilant entry to the Pacific trade talks 
here, where he hopes to parlay his 
NAFTA victory into a worldwide 
"triple play." 

"We'll be focusing on what we can 
do to help our own people. Make no 
mistake .about it, ultimately this 
meeting is about the jobs, the in
comeand the future of the American 
people," Mr. Clinton said as he ar
rived for the first summit-leVel Asia' 
Pacific Economic Cooperation con
ference. 

As Secretary of State . Warren 
Christopher raised expectations at 
the conference, Mr. Clinton was 
buoyed by airport cheers, even from 
thousands ofBoeing's union machin
ists, who had opposed his campaign 
to lower trade barriers with Mexico. 

In so many words, Mr. Clinton~s 
attitude was: today NAFfA, tomor
row the world. . . 

"One thing is clear: By taking the 
courageous step of opening trade in 
Our own hemisphere, we have the 
economic, the political and the 
moral standing to make the case that 
that ought to be done throughout the 
world:' Mr: Clinton said as he .left 
Washington. 

During an arrival rally at Boeing 
Co., the nation's leading exporter, 

· Mr. Clinton asked a jubilant crowd to 
stick through the economic down
turn that has led to thousands of lay
offs at Boeing and in the region. 

"The meeting of the leaders of 
APEC, ifwe make wise decisions and 

·if we begin a long-term disciplined 

partnership for growth and opportu

nity, can create jobs here and jobs 

across the Pacific, can raise incomes 

here and give hope to people who 


· never had it all across the largest 

OCean on the globe," Mr. Clinton said. 


.He declared support for working
· group recommendations to convert 
APEC from an informal discussion 
club into a trade alliance to expand 
Pacific trade and investment. Mr. 
C:linton wants to tum those sugges
bons into instant action instead of 
waiting three years for the next step.. 

"We hope to complete a triple 
play," Mr. Christopher told reporters 
here. "All of you who are basebaU 

. 

. 

Mr. Christopher was referring to 
the administration's goal of wrap
ping up NAFTA, talks on the General 
Agreement on 1Briffs and 1rade and 
the APEC Conference. 

Mr. Clinton planned to lobby the 
new. prime ministers of Japan and 
canada today and perhaps move the 
APEC meeting into higher gear, a 
tall order for an organization that 
now comprises 17 "economies." 

That term is used instead of "gov
ernments" to deal with China's sen
sitivity about equivalency with .' 
Hong Kong or the Thiwan regime 
referred tohereas "Chinese'Dl.i.pei." 

Chau 1Bk-hay, Hong Kong's secre- ' 
tary for trade and industry, said the 
House's 234-200 vote on NAFTA 
Wednesday strengthened Mr. Clin
ton's hand here by showing that his 
policies for liberalized trade have 
support. 

"Clinton will be able to deliver:' he 
said. 

However, South Korean Foreign 
Minister Han Sung-joo warned the .' 
United States that it could face re
taliation from East Asian countries 
if the North American Free 'ITade 
Agreement . is used in ways that 
block their products. 

"Should NAFTA increase barriers 
such as local·content requirements, 
then this may provoke a similar re
action on the other side of the Pa
cific:' Mr. Han said. 

10 underscore the NAFTA-APEC 
linkage. Mexico was admitted yes
terday to APEC membership along 
with Papua New Guinea. 

The admission of Mexico was ap
proved so suddenly late Wednesday 
that Mexico's president could not 
get here yesterday, although Foreign 
Minister Fernando Solana did ar
rive. 

In meetings this morning with Ja
pan's prime minister, Morihiro 
Hosokawa, Mr. Clinton will seek 
more access for American goods. 

Afterward, ·Mr. Clinton will hold 
what promises to be a historic if 

. somewhat stormy·meeting with Chi- . 
nese President JianR Zemin. 
, . Mr. Jiang says the United States 
should accept his country's "differ
ences" in its efforts to forge a coop
erative relationship . 

( I ~ 




Solicitor General's Office, New Directions in Old Cases 

By Joan Bislrupic 7\l 
w~ Poot SlaffWriter H 

In 1992, candidate Bill Clinton promised CaJ
ifornia that if be won the presidency, be would 
make sure the federal government sided with 
California in a big tax case now at the Supreme 
Court. 

Last month, President Clinton delivered. . 
The solicitor general, the nation's top lawyer 

before the court, reversed the government's 
long-standing position that California's aggres
sive scheme for taxing foreign-based companies 
is unconstitutional. A day later, Clinton dashed 

\' 

tIerenceSOLICITOR GENERAL, From Al paid government lawyers Bender was influential in the of- is. We're in the business of helping 

solicitor still wears in appearances . 
before the justices. 

The solicitor general is involved 
in about two-thirds of the court's 
cases, either representing the gov: 
ernment as a direct party in a dis
pute br as a "friend· of the court" 
giving the justices guidance. Indic-

off a note to Sen. Barbara Boxer (D-CaIif.) em
phasizing that he was "foursquare" behind the 
nation's most populous state. California officials 
say billions of dollars in refunds are at stake. 

The legal flip-flop is one of a series of recent 
episodes that have lawyers questioning how' 
large a role politics plays in the solicitor gener
al's office-a division of the Justice' Department 
that enjoys it special status and winning record at 
the Supreme Court. 

Alan Horowitz, an assistant solicitor general 
from 1979 to 1990, said the switch in the CaJ-. 
ifornia case was unusual because it did not flow 
from:an overall policy change by anew admin

istration. "It just seems like a position designed 
to help out California," be said. 

"The office used to be considered completely 
nonpolitical," said Andrew Frey. a former deputy 
solicitor general who joined the office in 1972 
and left in 1986. "One of the unfortunate legacies 
of the Reagan administration, which may be be
ing carried on by the present administration, is 
that the office is becoming much more political." 

Even so, the ideal of the neutral "10th justice" 
is at the core of the solicitor general's identity. It 
is as much a part of the legend of the office as 
the formal dark vests, tails and striped pants the 

See BOUCITOR GENERAL. A1, CoL 1 ..
.' 

will fade. fice's decision to narrow its defin- the court decide the case correct-
Mistrust Of the solicitor general's mon Of what constitutes hard-:eore ly.- . 

independence arose iptennittent!y· pornography in a case involving vid- The California tax case to be ar* 
before the Reagan era,· but it was in eosOf scantily clad girls. The new 'gued next month involves the 
the 1980s that the office's attention position reversed a stance taken state's policy of taxing a company 
to politics came under scrutiny and justeightmontbs earlier, in March' based on a percentage of its world-
criticism. It might have diminished 1993. ,wideincome. The tax policy incited· 
the influence of the solicitor gen-. .' . Alower court bad ruled that vid
eral'~ o~ce too:. Former clerks to 

ative of his privileged spot among ·the JUStices claimed ~ ar~ 
other lawyers who argue at the ~ts appeared so poIi~caIly m-
court. is the solicitor general's sec- . spired that the court discounted 

. . them. 
ond office there. . Days in an interview Said be 
:ut ~e:eDrewS~ys m, ~e.. belieV~ in the tradition ~f in ob

o .c7 s. en accu of pl~ymg jective solicitor general, true only 
politics. Smce Days was appomt~ to the law. "For the SG to be per
la~t year, the most c:on~ove~ ceived as someone who'is a mo~ 
eplsode~ have been SWItching Sides piece is not helPful: Days said. He 
on a child pornography Jaw and on asserts that while be weighs po!it* 
California's taxation Of foreign-k:a1 interests, be is, above all, in. 
based businesses; Days would not 
comment in an interview about ei
ther of the new 'positions, and said 
legal integrity. not politics. is his 
overriding concern. 

Days has appointed a political 
deputy, continuing the practice that 
began in the 19805. Reports of con
flicts between that deputy, former 
Arizona State University law dean 
Paul Bender and some of the c:;a.. 
reer assis~ts are so widespread 
that appellate lawyers far outside 
the Beltway have been asking about 

. th Ii' ,
th tm h~ a osp ere meso alor s 
office. . ,. 

About one-third. Of Days s 8SSJ5

tants have left dunng ~e past year; 
. The more conservative lawyers 

pendent and offering the court 
sound legal arguments. 

Days, a former chief of the.Jus
. tire Departmenl's civil rights clivi
sian. is a temperate man known for 
his evenhanded approach and con
stant self-reflection. Even those 
lawyers who claim politics pervades 
the o.f!ice say the soft~ken Days, 
who IS on leave from Yale Law 
School, has not overplayed his hand 

. with the ~ as .criti~ said the 
Reagan a~tration did. 

':There ~ a lot. Of awareness ~t 
were dealing with a court dOJIU
nated by Republican appointees,·
SCIid one lawyer in the office. "No 
oDe thinks the justices wiD respond 
to blatant political appeals from this 
administration.

have been replaced by more liberal... Days said he continued the prac
ones. tire of appointing a political deputy·. 

In part, this is a reaction to the· because be wanted a confidant on 
higb-profile conservatism Of the policy concerns. . 
office during the 12 years under Bender, his appointee, bas been a 
Presidents Ronald Reagan and target Of criticism by assistants who 
George Busb. Their solicitors think the office is showing too b"b
pressed, to varying degrees, the eral a stripe. Bender worked in the 
GOP agenda on abortion, scbool solicitor general's office in the 
prayer and affll'JIlative action. 19608 when Archibald Cox and 

"Once you start making ideology Thurgood MarshaIJ were in charge, 
important in the office," Frey said, and be is bolder and readier than 
"it's very hard to stop. If the Repub. Days tocbaD.enge his associates. 
ticans have been doing it for a few 
years, then the Democrats, when 

licitor general from 1981 to 1984, tlfJllmerJt ~ frt;mI 10 4,.,... III 2 
said he doubts the historical "neu- p... iD Ibe follDriIg CUf.!S . • 

trality" was ever true. "It's a myth: . No. 93-t0S. Di&itJJllIIuiPtrtMt C'#p. If. 

he said. But Phillips, reflecting on DesktPp Direct 1m:. Appellate pn:adute 

recent developments, also said that wherI a judge self. 41SiC1e. settlement 

if the court finds the solicitor's of- .~.:.~of~~IIour.)
fice too politically minded, the del*. 

. eosshowing clothed, but sugges
lively posed, children violated fed-
era! child pornography law, as a 
U.s. attorney had argued. Days tOld 
the justices that the lower court bad 
erred in DOt finding that the law' 
required, for a conviction, "a visible 
depiction Of the genitals: either 
,clothed or unclothed. He argued 
that it req~ that the'children be 
"'.lasciviously engaging" in sexual 
conduct. . 

DaYs said the earlier interpreta
tion was unconstitutionally broad. 
The Supreme Court returned the 
.case to lower courts. . 

. To Days and Bender, tl}e episode .. 
d~~ their independence 
desPite ~y's ..pressure to be 
"to~ on cnme•. To some ~f the 
~ '.lawyers, It showed liberal 
inclinatiOns that could burt lawen
forcement. 

Bender served from 1968 to 
1970 as counsel to a national com
mission that criticized harsh anti
pornography laws. He said, as a 
strong free-speecb advocate, that ,D~ys ~d the .chOlce ~f JgnOrmg 
he believes obscenity should be pro
tected by the First Amendment as 
mOst other speech is, but be said he 
would not actively seek out a case 
to push his views. . 

The Senate Unanimously. adopted 
a resolution criticizing the Days 
position and President Clinton or* 
dered Attorney Genetal Janet Reno 
to prepare legislation that would 
broaden the department's stance on 
what constitutes child pornography. 

"The driving thing for me is that I 
believe in absolute intellectual hon
esty before the Court," said Bender. 
who was speaking. generally and 
!ieclined to comment on the pornog~ 

. raphy case. "Winning is not all there' 

they come in. want to make their SUPREME COURT CALENDAR 
changes." 

Carter Phillips, an assistant .,A.. 77It s"".,. c.rt rviIlltetw M'Q/. IJDMd .... ,../ttlC6re & Retirement Cotp. of 

~:en::s::tecleral 
labor Iiw protection: (One hour.) 

~~=~=;.WheIher a 
stIIIemenI$ made IIr a suspect whO..as jailtCI 

.Iqef than 48 !louts befcfe a hearirrg must 

~=~~~~ pending 

protests from the intemational 
community, threats of trade retaJ. 

..' iation and a lawsuit by Barclays 
Bank, a multinational corporation 
based in Britain. 

Prior administrations sided with 
Barelays, saying the California pol
icy interfered with the executive's 

. foreign policy and alienated impor
tant trading partners. California bas 
argued that the method is fair, 

. proper and not inconsistent with 
congressional dictates. The state 
has focused on the power Of Con
·gress,not·the executive,.over for
eign commerce. 

During the campaign Clinton 
pledged to be "pro-CaIif~ in this 
litigation.If His new administration 
worked to avoid bringing the issue 
to a head at the Supreme Court by 
successfuUy encouraging California 
to adopt an alternative taxing meth
od d th dvisin th . . 

an en age JUStices 
that the case was no longer reJe.. 
vant: 

Still, the court t~ the ~,~ 
. ~t~n s campalgn pronuse or tum

mg ~ back on the. federal govern
ment s long-hel~ 'Ylew ~t the so-
called worldWIde ~~ tax 
breacbed the Constitution.. He 
chose the latter course, and Clinton 
wrote ~o Boxer, "I am plea~ [that) 
the Uruted States has PfOVlded such 
.str~~g le,.ial support for California's 
POSition. 
~e n~w argument is that federal 

po~aes. m effect ~hen the ~ was 
le'Yl.ed, ~ 1977, did not.prohibit the 
C3liforrua method, so It should be 

'. upheld. In his brief to ~e court. 
Days said that earlier government 
filings were flawed because they 
failed to ~mpare executive branch 
POlicy With California's taxation 
specifically in 1977. (Executiveac
tion in later years arguably con
flieted with the state policy.) 

It is now up to the Supreme 
Court to decide which party makes 
the best case. 

Charles Fried, the most contra
versial Of Reagan's solicitors gen· 
eral, said, "The issue is not whether 
you cbange your mind, or have 11 
different point of view, but bowwelj
you do it.

rr 
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Reductions of at l~ast 


TPercent Slated 
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By Paul Farhi Today's FCC vote comes after an " CABLE, from AIwashington Post Staff WrilflT ' intense lobbying campaign by the ca
a $20 monthly bill would amount a ble industry, whose representativesFederal regulators will order ca- " , f $ 0 ' 

ble television companies, to reduce savings 0 1.4. argued' that further rate cutbacks 
their rates by at least 7 percent to- Sources said FCC Chairman Reed would banD the industry'ubility to 

, day, sources said yesterday; in the ' Hundt pressed for larger reductions construct advanced TV and phone
'government's second attempt in 10 than the 7 percent or more appar systems that would make up the 

months to lower:prices for the,na- ently agr~ to, but was forced to backbone of the so-called informa~ ,
tion's 58 million cable households. ,',",:compromlse J,y commissioners Don superhighway.' ,

'rhe, Federal Communications i James QueUo and Andrew Barrett. The industry reinforced the point 
Com~ission, whose origUlal rule~:' the lone Republican among the three 

by sending a group of bankers to therequiring,price cuts last year creat~ commissioners. 
FCC earlier this month to express , ed confusion and drew' criticism, will " Agreement on tbe new rates. 

anno~nce the new reductions ,at a Which were proposed by the FCC" their concerns about cable,opera
tors' ability to repay loans in the facemeetIng t~y~ , , staff. came yesterday;TIie ~ 


Last April, the'Fe<; adc>~ed rules sioners' vote today is seen as a for- of ~ revenue. 

to reduce cable programnu,n.g charg- ' maIity' , , MWe think Congress's'gOals have 
es, up to 10 percent or ID,;:'re. and ,.,. '. , already been achieved" under the
forced reductions,in equipment pric- , ,:toe FCC snew cut IS seen,by po- FCC's current rules, said Decker es as well. The reductions were sup- , , 1i~1,ca1 obse~ers as an'ackno,,=,ledg-' 

Anstrom, president of the National posed to lower the monthly bills and: ,I Olent ~hat Its first attempt did.not 
, Cable Television Association, in an,save as much as $.1.5 billion:a year;, .,' result m the ,wid~~read. redl1C~o~s 
interview last week. Instead, the FCC foulld in a pre- ,. ~t Congress bad mmmd when It 

New cuts would give the regional, liminari survey last fall that one~ ,pissed a new cable TV la~ in the faD 
,thUd of all cable customers Saw their of 1992. ' , , Bell telephone companies an unfair 
bills rise, as cable providers found, ,Reconsidehttion of the cable rules advantage over cable operators in 
lQC?pholesthat enabled them to raise, was proposed by, Hundt. a, prep building the new information net-
some prices. Among other; things, sChool classmate of Vice President works, he said. ,,' " , 
.the rules a~lowed operators whose Gor~ who was appointed FCC clWr- " Further, cable companies have 
program pnces were~low govern- man in late Novembei. ' , protested a government-ordered 
ment-mandated "benchmarks" to' 

raise their. prices up to a certain lev- ' rate freeze that luis been in effect 


, since last April.eI to offset their reducticm.s ~ prices, , 

for equipment like remote control ' ,The'freeze, which has been ex
',C 

devices." " ',' ,tended three times ,and nOw will last. 

'. The 7 percent reduction that wiD until mid-May, permits the compa


, be 'announced today could : have a nies to adjust individual' rates but 

more comprehensive effect on pric- '. prevents them from raising their to
es, said a congressional source, be- ,,' tal revenue." ,
, cause cable companies have no other But, consumer advocates and 
ways to offset the rollback bY;'raising 

Democrats on Capitol Hill who favorother prices. "', ,. 
more regulation said the industry's "I think we're looking at a: broad
arguments are bogus in light of pri,c- ' er, across-the-board effect this' 
es that are still "excesSive}' ' ,, time," said the source, who hastened 


to add'that loopholes'may stiU exist. ' 
 They said the strong perfoi"mance 
, , Rather than a blanket 'ord~r, the" of cable-company stocks since rere- ' 
FCC will adjust its'benchmarKs, the gulation began in September count
maximum price thafcable operators ' , , ers claims ,that regulation had 
can charge for each charuiel of pro- ' , caused finanaat problems. ' 
gramming. Because nearly all cable "Captive customers should not be 
companies are af the benchmarks, forced to pay prices above competi
~yevery Olle will have to drop , 

tive market levels ••• to pay for the ' ,d6wn'7 percent:' '," .,: " 
superhighway," said Bradley ,Still, , The FCC prices cover "basic" pro-
man of the Consumer Federation ofgriun packages, which include .local' 


broadcast stations, 3}ld "expanded 
 , America, which asked the FCC to 
, basic" packages, which includepopu reduce prices another 20 percent 

, lar cable-only channeIssueh as MTV and close loopholes. 
and CNN. They do not affectpremi-, The FCC yesterday' was also 
om services such 'as HBO or pay- working out a new formula under 
per-view. " ' , which cable operators could charge a 

Prices vary throughout the' relatively higher amount for new' 
11,000 cable systems in the United channels they add to their current 
States, but a 7 percent reduction on lineups.' , 

~CABLE.Al~COL 1 " I' ,', This provision is designed to give 
: cable operators incentives to up
" grade their delivery systems and add 

new channels. 
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Justice, Departmentflip-flops 

on child-pornography case " ' ' 


- " 

';R~no.wms intemalbattle~ 'backs strict' reading 'oflaw ,'I,
i 

, . ' ':" 

By Jerry 'Seper, , 
Tl-IE _.NGTON TtIoIES 

Attorney General Janet Reno, 
'yesterday reVersed the Justice De

" partment's position in a controver
, sial child-pornography case, say
ing the department will now, 

advocate a stricter interpretation 

offederal chlld-pornography laWs. 

, MissReno,whocarneunderfire' 

from Congress this year when the 

'department said it would' argue 

against a court ruling upholdirig 

the conviction of,a' Pennsylvania

man,said the government will now, 


, ,oppose a revIeW of the case by the 
, Supreme Court. I ,',: the Supreme Court. '_ . 

The last:mlnute reversal; de-' .in the Thesday elections.'~ '.:rheClintonJustice Department'
, tailed in a 21-~ge brief signed'by,' Mr. McMickle described the re-' 
, Miss Reno, 'came two days after versal as the "first ihdication we 

Republicans won control of the, ',havefrom'the Clintonadministra-, 
Senate and House and highlighted ,tion of how they are gOing to react 
her disagreementdver the, case ina more conservative, Republi

, With Solicitor General Drew '.s.•, can world. If they had not backed 
. Days,III; who initially Said the:de- ' down, it'would have been an act of 
partment'\youid fightthe ruling by political stupidity, on their part." 

,the 3rd'U.S. Circilit Court'of Ap- . The case involves Stephen A. 
',peals. , ', ,;' ' , ",Knox, 38, 'wtio was convicted of 

,"As I am ultimately responsible possessing ,child pornography 
for th~, positions taken by the" ilftehhree videotapes were foUnd 
United States, the brieffiled today in his home: The tapes depicted 
adopts, the interpretation trulde .by adolescent' girls and children as 

I' the,Third Circuit, whic,h.I believe,". young as 8 in bikinis, underwear 
'to Pe the cOrrect one;' Miss REmo 
said in a statement. "For that r~-
son, it bears my signature rather 
than that of the Solicitor general."" 

Miss Reno added that the case 
involves issues "upon which rea- ' 

, 'sonablepeople,applYingthelawin 
, good fa.ith, can and have dis
'agreed." , 

Justice Department sources 
said Mr. Days declined to sign the 

, brief, standing by his initial'argu- ' 
ments in the case. ·,He was not 

, available for coptment. ' , 
, . John McMickle, litigation coor

dinator for the National Law Cen
ter for Children and ,Families, 
praised Miss Reno's decision. 

"Thedepartment,has done a full 
" 18CHiegree reVl;!rsal, and, we ,be

, lieve this'decision is on target;' 
said Mr. McMickle, who led a.vig- ,gued that the exhibition of clothed ' pent;lissibly broad standard" for, 
orous fight' by, his organization' ,genitals of a child v,iolated federal " determining child pornography. , 

"/ . 

~.. \ 

• J • 

pornography laws if the context, ' 
"[r.f they" 'had'"no't "was an attempt to attract sexUal 

J attention to the child. , ~ .bac'p;.d'" . . / Knox argued for a definition of 
I\.ei uown; ,If' ' . "exhibition" that would require a 

,woliltfhave beericin. ,. child's body parts to bt exposed to' 
',ac,t oif'po',U'ttca',', ! I ' the camera. " ' .

.", The Court of Appeals concluded 
tu ;". " that "nudity was noni prerequi

, S, ,PlUlty. " ' , . , . 'site" and that the tapes"clearly 
~John'McMickle were designed to pander to pedo

' philes." , ' ' ' 
,,'. "",' Knox, a gra4,Uaie student at , 

against the department's previous Penn State Univ~r~ity, and' a for-' 
position. "The Justice Depart-' mer grade-school teacher who 
ment's latest pOsition IS a result of ':, previously.' was convicted of re-
over a year's· Worth of effort and ceiving. pornography, appealed to' 
the Clinton administration's defeat 

,and stoCkingsan<i often zoomed in' 
9n their crotcbes. ' ' " " 
. Knox was convicted in 1991 un
der a federal,law against receiving" , saying the J usticeDepartment in- ' 
through the mail ,or possessing terpretation was technically cor- , 
"any visual depiction [of] a: minor rect ,but that Congress was right , 
engaging ipsexually expliCit con- ,abopt whatthe law should say. He 
duct:' wp,ich inc~udes,"lasciv~ous , a~ked the department to draft lan
exhibition of the genitals or pubic' guage that wouldarriend the law,to 
area." :,', , ' cover people like' Knox. , ' ' 

At issue is how the words "exhi~ " In' the interim, the high court ' 
bition~' and' "lascivious" are de- sent, the. case back to the 3rd Cir.: 
fined. If"exhibition" were defined cuit to consider the government's', 

'to 'mean only the nude display of new' p<?sition: that children's 00.:. 
children,'s geni~s, Knox could not, havior, not just their-portrayal, in' 

,be prosec::uted. .If "lascivi!)us" ,p.ornographic vid~s must be "las
were intetyreted to' apply only to, civious:' Mr. Days had argued for 
the child's behavior rather , than that position. - " " 
portrayal, Knox also would be off " Mr. Days had, said the appeals 
the hook. " , '" ' . court erred iri upholding the con-

The Bush administration ar- viction because it "utilized an im-, 

. , .....

Beyer'sSllicigeruIings
questioned twice before....... 

r 

\ " ' 

, , THE WASI:iINGTON TIMES ,,' Police, re-interviewed Mr; Eas~ . 
Before the 'lbmmy Burkett case ' ley's girlfriend, Candy Wharton; 


'came to the FBI's attention, medi;' ' 34, who confessed to stabbing him. 

'cal examiner Dr: James C., Beyer She was convicted of man

had face4 scrutiny Jor two other ,', slaughter last year and is serving 

,"" suicide rulings. ,'" a five-year sentence . 
• , The first,-in the 1989 stabbing ,AfterMr. Foster.'s body was ' 
: death of Timothy Easley, 21" of, 'found July 20, 1993, at Fort MarcY 


Centreville, later fueled questions Park off the'George' Washinliton: 

about the thoroughness of Dr.' Parkway, Dr. Beyer ruled he had 

BeYer's autopsy in the 1993 shoot-, shot himself in the head. No'bullet ' 

,ing death of White, House Deputy was ever found at the scene. ' 
~ounsel Vincent Foster, 48. " ,George Gonzalez; a Fairfax 

, Dr. Beyer ruled that Mr. Easley County param~ci told reporters 


, liad stabbed himself to death. that Mr. Foster's body was lying 

, But the death later proved to be' ' , neatly on a gentle incline, a .38

, ,a homicide after his mother. ,Pam:, caliber revolver in ,one harid. 
Easley, arranged for a seco~d au
topsy. Its findings' ~uggested Dr., 
Beyer's autopsy contained errors 
such as overlooking a stab wound' 
in the .victim's hand indicating ,he 
,had tned to defend. himself,' 
" The hand wound was "definitely 
ante-mortem [before'death] and a 

" ,classical defense 'wound suffered 
while trying to 'avoid ,the knife", 

ftrst Urged the Supreme Court not 
' to take the case and to let the 3rd 

,Circuit ruling stand. 'But in a'stir-, 
pri~ing reversal,it· sided with 

,Knox, arguing for a lenient inter-
pre,tation'of the law. , ' 

A nearly unanimous Congress 
,repudiated th~Justice Depart
mente AlllOO senators and an but 
three members of the House said 
they intended the law :0 apply to . 
people like KnOx. They voted to 
urge the, department to enforce 
the ,strict interpretation of the law. , 

The public furor over the Jus
tice,Departinent's pOsition was so 
great that, President Clinton dis

,tanced hiIllself from the, issue, 

wrote Dr, Harry J:'Bonneli chi~f ','a man who has shot himself in the 
deputy, medical examiner ln, San mouth. ' 

,Diego,who, reviewed, the EasleY "A reflex action of the ann usu
case. ' " ' , ',allypropels .the gun a fair distance: 

, ,','Dr. Bonnell also wrote it was' from the body. up to 20 to.30.feet;' : 
, ,nearly impossible for Mr. Easley to he said. ' 

'have .stabbed)limself in \the.way 
Ik Beyer concluded. ", ' , 

:'Usuallya suicide by gunshot is 
'a mess;'Mr. Gonzalez said, but he 
re,Called seeing only a "thin triCkle 
of plood" ,at the Corner of Mr. Fos-' 

' te~~s mouth, He said the body was 
laid out neatly .'.'as, if ready for, a 
coffin," ' , " " 

One patholog'ist told .The Wash
ington Time~ that it is'''extremely 
rare" to find the glinin thenand of 

l' , 

'I. 
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'/ 
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Parents;eonftictirigautopsies .. 
;,

pullfBI intoprobeof'9tdeath 
• I " " ". ,,"' • , 

..-----------'-...:....-- ··.·COf.0"n'e'r'. m' case'.... ' ,They question the' ~m;lusion~ , ' By Greg Seigle 1\ of Dr. James Beyer,the statetmidi-
THeWASH'NGTOHT'MES ". '" . 'd 1:' ,"te' rolin" cal examiner who conducted the 
',' The FBIis reviewing a 3~year. ,rna erOS 1 r, " g.. ,autopsy and ruled thAt the Mary


,old investigatiorq)f a college stu-, . , , -", '.. mount University student died of 

,,dent's,death in Fairfax: County that, 'who ,county.' ,authorities, deter- ' a self-inflicted gunshot wound, , 


was ruled a'suicide by the same mined killed bi'!lself with a .357- '/ ,The,Burkett:s and an indepen
coroner whose work, was chal-' caliber Magnum revolver in his .. dent mediC:a1 examiner hired by 

lenged in the mysterious death of bedrOom at the family's Herndon 'them argUe that Dr.B~r,' 76, 


. I White House aide.Vincent Foster. home.. , , , ' . , overl~ signs ora struggle, in " 
An earlier death that the' coro~, 'Thmmy's parents, who, t,lave cluding ~. broken jaw, a blo..", to the. I 

ner called a' suicide was, rUled a pushed to reopen the c8s~, S!'ly . ear and scratches on the chest. 
, { 

"niurder in a second autopsy. they think their son did not com- . A seCo~d autopsy, performed in 

.. FBI agents met '~onda.y ,with mit sUicide, but was shot in the 

the parents of,Tommy, Burkett, 21, ' head ,after dying.' ' , , seeDEATH, .page Al8 


DEATH ""Kranda saidth~ Burketts had tam
peted w~th th~ revolver._ "so we "" ",. \ 

, " 'l';From page Al .'. don't know what condition the gun 
, . 'was in after it was fired." ' ',' 

, New York ~NClVember '1992 after ' ' .tile Burkettshad their son's body, " :. Another Marymount st1Jdent, 
( ','I exhumed, documented the broken ' 'had Tommy,'s wallet and bank card ' 

, d h ' " , when'he died over the Thariksgiv· 
, Jawan ot er problems with'the, ing hoUd,a,y.. Mr. Burkett said up to 
, official autop·sy. _,' " "_ , ' 
, ' Dr. Beyet.. the stine coroner for $2,000 was missing from his son's' 

Norptern Virghlia siIice 1971', had bank account. Tommy's jacket and' , 
no comment on the Burkett case. glasses were missing and never re- ' 

, Dr. MarcelIa EFierro, Virginia's ' covered. , ' . , 
, chief medical examiner, said yes" ' The report by the Fairfax 
terday that she reviewed Dr, County. Fire.!Uld Rescl;le Depart-, 
Beyer's autopsy ,and. found no ' ment said that ,when paramedics ,
faults., I,' arrived about 6:10 p.m., rigormor-I. ' 

,"If there;;' evidence to the con- tis had set infrom'Thmmy's head' 
trary; I'dliiteto see it:~ she said. "I . to his fingertips.. ' ' " ' 
hope we 'can get' this all "cleared That process 'takes a few hours' ' 
up" ' . after death. But Thomas J. Lyons, 

: Dr. Beyer ruled,Jast ;re.ar tha,t . ' who retired as a Fairfax County / 
Mr. "fCoster, the' White House police ~nspector in ,1992 after 20. 
l:Ieputy ,counsel whose body .was· ," years on the force, conclilded that 

'.found in Fort Marcy Park on July' , Tommy shot hiinselfat 6 p.m" mo- ", ' 
',2° 1993, shot hinlself, Despite eVi_ments b~fore, hiS Parents pulled ' -,'. 1denee'that raised quesn.'ons about I, , 'into thedriveway after being awayallday.! .' , .,,' ' 
that, finding, Dr. Beyer's verdict" ' was upheld by federal investiga- . ' , .'~There's absolutelY.nothing un~ 
tors.. '. - ,', " .:. usual about this Case:' Mr. LyOns 
. 'WhEm questions arOs~about the .' said in, a september telephone in

'f f d' h TL.' W. . . terview. "The physical evidence in
1!\ 109,. owever, ue ~shingtonthis Case porn.'tsfu a,self-,inflicte'd _,

Times disclosed Dr. Beyer's mis- .
"taken ruling in the 1989 death of a ' ' wound.",' . " 
"Centreville man.' _,' ,.,,: ' ' ' I 'In his autopsy, Dr. MitcheU dis-"• 

I th t 0 B d coveted that the lower left jaw was 
n a case, r" eyer. eter~ broken. . " " 

mined, thaJTimothy "Easley, ,21, ' ,'''The J'aw wa's hit,", Dr. Mitchell 
committed suicide with a' knife.
But, a second autopsy revealed wHee 'say'the~grief-stricke~Bur- Said In anip.terview, acknowl

,clear signs that Mr. Easley'had at- kettssimply cannot accept that edging ,that the kick of the' re:' ,
tempted to defend himself from. their son,a B student knoWri by vOlvercould ha\'ebroken Thmmy's 1
the, knife that killed him.,' ,some'at Marymount as a reclusive jaw if he pulled the trigger. - ' 

His girlfriend later confessed to heavY drinker, could kill himself. Dr. Mitchell, now a' forensic pa
, .. killing Mr., Easley ,and, was con-, 'Investigators saythey exhaust- thologist inc,Thpeka. Kan.• said 

victed of manslaughter. She is ': ed all leads without finding proof' there were several'scratches on, 
serving a five-year· sentence. .' '", of foul play in the death o(the 1988 Thmmy's .left upper chest; and his, 

Fairfax County police classify' graduate of Chantilly HighSchool, right,ear was discolored, indicat
.Tommy ~urkett's death as' a sui-" who was studying psychology and ing a blow to the side of the head. . .', 
cide bursay a homicide inVestiga- business itt the Arlington univer~ Dr., Mitchell resigned as' Onon- , 
'lion could' result from the' FBI ~,' 'sity. / , " ,daga CoUnty medical examiner in '- " 

p~obe. ' , .' But many Questiohs puzzle the ,January, after he .admittedtaking 
Agents',havebeen involved in, ~urk~t~sasweUasaprivateinves', 0x:gans from .bo?ies forres~rch 

the. case,siriee March, when the. tlgator and outside observers who ' Wlthout peImlsslon from farrulies, 

.Justice Department resPonded to haVe revieWed the case. The TV' 'Mr. Lyons' .police :rePortsaid 

a' request. from Sen, JohnW. ' program ."Unsolved> Mysteries" 'J?mmy fired the revolver inside 


'./ 

-,: Warner" Virginia Republican,. and . will air a ,seg111ent on the death at hl~, mouth and th~t the bullet 
, other members of Congress for a 8tonight on WRC-TV (ChanneI4).eXlted .the top of his, head. Both 

, . new inquiry intO the death. . ", . Among the mySteries: autopsl~s, however, found the exit 
"We're not redoing a homiCide "Dr. Beyer's autopsy over- wound 10 ~e ,back of th~ head,. . 

investigation," FBI agent SuSan, looked the broken, jaw and other, The police report'sald the exit' 
'UoYd said. "We're doing a prelimi- 'i?iuries found,during an examina-' wound created by t.he holJ.ow-tip 
narY civil lights inquiry!'.' '. non in November 1992 by Of. Erik bullet "!Vas a~uarter-mch Wlde and 

At the Burkett home,on Muir- Mitchell, who was the mediCal ex-, a half-mch ~. . .', 
'.'~ ~ , kirk Lane, blood' still stains the /aminer in,Onondaga.County,N.Y, Hollow:tlP bul~ets generally, 

walls of the bedroom where'Thin- ,. ',' .• Poli~e concluded that Tommy ,create .large I exit 'wounds: Fir~ 
my's parents foundhls body the killed hImself at a time when; ac-. arms expert.s say a .shot fired In. 
'liight'..0(Dec.1,l991. ' " , , " cording, to Pilramedics' report,on the mouth likely would blow the 

Thomas C, Burkett Sr. and his 'the state of rigor mortis, tie must ,back of the head off. " 
'wife, Beth George; say they have nave' been dead. "fQr ,several' . Mr. Burkett believes that his son, 
kept the 'room just as it was that ' hours:~ " ," ',".. -: ' / was dead when he was shot and , 
hight,,' " , , :.The Bui-ketts insist the' cYlln- 'that the. bullet' did not create a',I ' 

~'There's not a'shred of evidence· derof the revolver was oPen whep' ,large e~t wound t>t:~use thc.: head. 
that pr~~ he killed himself:' said ,.they fO!Jnd it, in tl)eir son's hand, was,hardened .by ngor morns.' " 
Mr, Burkett, a teacher at Oakton' making it impossible' -for him ,to, Dr. Be~r's autopsy rep0t;t did ' 

, High School. ' ' "have fired a shot.' " " -. not mention an 'absence of' gun
, Though c,sym~thetic, county " Police sPokeswOman Lt, April' powder in Thmmy's mouth, bur-Dr. 

, \ 
, .' ., . 'Mitchell noted it.. ' 

, I" . . . ,I ,. '/ ,-: • ,J"':", 1 •• ' • 
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..... /):'iCJ~':,,}~;{i ,/:);:·;:/;~(,!r:','!B(:'·i:h ",;"~\>,/;', ,.' .,:~;".-:, '. .•.. ,--.-..' .,'•...•..•.. '-' 
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, : , r: By:PierreThormts ,'..' . QriiJ(~,,,.~l(~'~ted'~~~~:~~)n~oNed.' ·t~~ ,~~'s6~ew~t unus~l ??sitioq of 
.. ',0, ",Wasiungton,Post~Wriler ',' :' , ,', "the,-'f~deiaL go:ve~~t ~,;,pr~~~n ..of ·.~Ign,mg the bnef h~rself, Re~o, In a state· 
_.' , , .. "': :' Stepnen'A,:Knox'for:distnbution,of'Vlde<r.' mentyesteroay;agreed that federal law 

:. ,'. T~e':J~stic~,D'ep~ent,yeStenta'i,Te..:":,,tapes';:"of~O: to 't''l.yearilid:girJ~ vo.:e3$g (covers. all ~Vious exliibitionsof a mi·, 
.:ve~~::int~r~~~o~:,'~f;Jeq¢:l'~h~,~"":j~:~~,~~!ii~?~t,iits~)~\~,tafas:~~I>~ii,ti.~s'Yi~h ·'~o~:~ g~~ta1s:-:an~n~to~y th~e Ylhere, 

.:~,IJlo~p'qy:;>Ja~F!hat ,cnti~",ha~~:~gued.:'~,(:.<:~~~ps;qt~~:,~l~~;;~~~?!,~ea~.;< ,":' ,,~~,g~rutaJs,are nud~ or ~scernJble ~der 
.' : ", '!I~~(t naye'sen_oUSJy·.~~ened"eff()rts~to':: ',;, .' ,The' '~usl:i admmt~ttatl0n"had ,argued ,. ' clothIng,as suggested oy the Sohcltor : 

;, ',-/,' 'pto~te\'co(ruTiercia1..~loitatio~'ofClill~::, 4',that;tlie,;yidePs~*ere,.P9.~ogI'!iphic:;even:'::GeneraL" ;,' :' .- ' ',' , 
;' 1" \'dien: "'.-, ;, , ,,;i, ': ' .• :. ,··thoUgll' the \~IS' 'tii.ls>were',coverecf, ,Reno added that the ,government must 

,-<, (:> ~'The 'drip:Mtic reverSal m:a1cl!se Pefore the;, ,,'. Knox;,,:unsuccess . ,l'/ih:;:i~ir.e'r:;cptipts~ /"3tgue for an t'interpretati6n Qtthe statute 
. :;;~~::""§,upr~ffp>~(,"iijUJiema~ely/ ' "'uP;;);~i ' :±~ieV~rsaJ;:~U:i·0th~::$up.tem&·;,c:ourt~:' ;·WJU~· prohibits the receipt andposses,.,ion ~ 

,>,!on'bY.·consemt;Ne "asi ' ":">0" diif,thatithe,Child:' '-mo' hIaw,: of child, mo h to 'niaximum extent
';:,:;:,~e~~~:~tttli~:~1#ito~,::~~~(l#~~/,~{';i~~,2~:a~~M:~~~~Pi$9~!~i ~" ':: ", ',anov.:e.d:der,~:~nstitution." . ' 
:,iii',:go~~~i',~,I'Jll~g~J~OI.A:m ,.fs',over:,;;",.:;:,:~e'Gl,in~n,a$'n,ihiStrap,on;,underSolic....··.·. Inligl1t of Da~:s stance. 'the Supr~me,
"'.'; '. Wbetmili'·Re ubliciui;cleCti" .' ;,;: '(>, :,;):.·1itoi~Genera1!J)ieviS:- " 'ar ed~that. '~'Court remani:leffthe caSe back to the 3rd ' 
~;i;":;:!):~hls~~!Je:~t' ,." " .ri/6fjiow'thEi;::'~!fea~rai1taw, r':' wrecfi:: 'iJ;d~" '0:0(;', l;tS~ ;Circuit' COtirt'of A peals; I which held'
-:";:~>S~~9~;:~cJ#itlist@#-~" ,,'~;llr~~~~~},:tt&~ " ',,', ;;~i(iiet,9Qth~~()t" .~~; ,:,iril~e.thit,theSoH.dtoige~er!11'~ position " 

"" ':i:.~~ti,!,e ;Repl,l~lican'w.()rld/' :saJd'1o~: ;'~" ::11 s9.c;()nt~Jldetl:; that ,tti~;i,cht1dr~n . :~ ,was wr:ong..and that. under either mterpre-' 
", I., ,:,,;,;Mi:Mickle;:spoke$man'for,the"National '. bE(~asciVi6usM"en~gm~'in Sexwil' ! ,tationKnox's conviction woUld,stand., 

".' ~,'<. '{'LI~jpent~r ;,fQTi}Child:(e~:;~~d; ;Pamme. , . ,.' ~:;;'1h~~a~~ti<?Q\aigued ,that:,' .•.. ' 'Reno Said: she, h,ad:discussed the case at 
" .I :L\:'Whicli'hadDledbnefsio " su{.the'de 'art~\"nl;·uhder:i>Das's, 'staiidard '.the 'video:.·r length WithDa S' but had 'sided With'the 
> :>:<~'?:(~~1'S;,~li#:ft~~;~~e~;~~~n~1~'~::~i}:~~f~1#~;~;~:Ilqi:Dogr~p~~.L.',: ,; :," ~ , '" 3rdC~~t~s ~~i"p~e~tion~' .;,.,' . 

:' <" ';"'l'lieve;~t,the,,Jus.ti<;ei1)epartrtient~s;-Ja~t·,·:~ :.' ~I!ays~s:ipo~ntlon,prompted·sharp con-. ",' "This,1s,an ISSue which reasonable peo
,', " ",:?:,,\~ti~'is::il1e'ie,sul~;~off~)1:1efy~ar~M.~~~t(~~*~§~io,~1:;'cqti9~~;3tl~;i'ap;,outciy :fiom",~'" "pIe, applying.~e Iawin, g~d faith, can a~d 
',; ....~ '.: :,of'ef!0tt~~~:11u~scl~Y"~ e}e<:ti?t:l.':' '.•~,',':'::'c9~~~~~tl:v,~ ·<i,c~:v~~~~~.,A~ear~go;; ~h~o> ',,~~ve (ijsagr,~ed~!',.Reno,wrote, "A;s. lam ul· 

:: ,":::'p¢p~e~~:s~~~~:m,;:~tStept\~,7~':\ ;::~. '..()u,~r:ClPp~v~:'i.~.~l~tiop:f: ~tely res~nslble for.th~,po~ltlQnS tak~ ,
":.;. >::~~.;~ty ~Yl?g,the'~'~lec~rn.~)l~d;n,~~~:,.:;::,a~~, . ',tl,iei~Q~tic:~;',l)e~~en~'sPOS1::" ert,l;>y the, t)'1U~¥ S~tes, ~~ bnef filed to- J 

.. n;,', to';:dO:<W1th'th~~~se,~" JIe i~d,;At~omex,i:;;::tiOm:", ·:prompted \I>resldeQt,€liilton to ".,: day~dopts the. mterpretatiol).made by the. 
,:,~' )::::i'G¥*~~;;Ja#~f'R:~b;;~MJ.i.ift#thet)c()~sid;~;:?(~e:iA~)Lun.i:tsua1:;~~ep,:o.~"!i~d~iing:,~~0 ;tc:( ., .,·?rdCir~t~,which I ~eve.to be the, cor~ 
.'.' ::'.) "•.-; ';' .': ¢rapo~r¥~;,d.~te~~):~~:3the:~d~~7::~;;'tqugJj~rl\a:~~f-~!the)~~d:~'de~en.~g." '... "re~, 0l!e~ Fonhatr~l!~~' itbeats mr ~ig~ 
':,' ~,; '; ",,~en~:~~ij~r.'~ti?~ n,~~ed bol~~npg:", <,:;: ,,':'¥~~~~y; .,m::a 'bnet'-filed.a~tthe S~--,nat1lre .rather than that ·of the ~liotor 
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Party 'leader , Pote'ntlal House .
outspent 'rival , speaker 
by Sl.6 mlUioa. outspent rival, ' 

"by $980,000:. 
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'" 	 'Improv,edS~'p()o~,s"ata:J?rofit: ' 
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... 	 :;., Is aPrivate Effort Wor~~ng? 
By GEO(lGE JUDSON 

" fSpec.al 'OTh"N~'" Yot'k Tillie. 
, , " I ' " " , '. 
, ,BAl:TIMORE-Yet another tour' Philip'E. Geiger, Education Altema- , 

, group was moving through' Sarah M.' " , " " p' i AI' uves' divisional presl,'dent. ~~An,d, the 
Roach 'Elem'e'nlar,v ,Scho'ol. one' of C,'ontl~,ued F;rom ",ag~", ,,',:,,'

" answer tb that is, no. you co~ldn'L" 
nine : schools here manag~ by Edu- , ,The savings will uI~iinately be pos- , 
cation, Alternatives, the nation's big- " 'I' sibi~, Mr.. Geiger said, bec~us~ ;~he' , 
ge~t for-profit company ru~ning ,deliver on its promise., th~1t private 'company js ,not part of thepasslv~ , 

, public schools.' Once again; it was 8- enterprise can, do' a better job for', culture of, the education bureaucrac. 
" 	 "'. year-old Tamira ';;riffin's turn to " less. in running big-city public cy, where schools are' sometiTfles , 

~rform,: " , s'chools. . " '. ':,., seen as providers of jobs' as IT!uch as ' 
Shy but determined, Tamira'stood ,And 'as, impressive as ~e\' c!ass- of education; Baltimore's Superin

in her classroom, surrounded by vis- , rooms look because ,of the extrain~ tendent, 'Dr. Walter G: Amprey, de-" 
, iUng 'school superintendents'from' 'vestrnent, 'standardized test scores "scribes the, company's role. as' 

, < 	Pennsylva~ia,an<;l described wl:lat' have- declinectin several of these ',: "pi~rcirig the bureaucra~y:~',' " ' 
she and ,her thi,rd-~r~de classmates ,schools. While' attendance 'at 'the ,Mr. ~iger said: ,"We've got a " , 
",..erestudying., "I, li.ke schooli"s~e " Education ,Alternative sChools has contract that says: perform thes~ 
concluded,. .' , increased; .other Baltimore public services. Otherwise; we're'history .... 

· The. " superintendel'!.ts ',.,were, schools have gain~ evi.'m more., Entrepreneurial dr:i~e alon~, how-
charmed. The condition of the bui1d~ To date. what Educatiop A.1~erna-" ever;lhas .not r:ewired'andrepaired , 

· ,ing, and the Classroom equipmeni 'tives, has beenabie to do ahead of.' the company's nine schacHs, installed . 
, and the. enthusiasm of the children otherprivafe initiatives like the Edi· '. the Computers and filled Classrooms.' I' 

and teachers were remarkable for '~n Project is' tum a .group of nine with new desks and'chairs./The com~ I :.\ ..an irlner..citY sch90l. I)ut as adrrtinis- .' putiuc sCQools: into the equivalent of, pany, spent $7.5 million 'of its own. ~n . 
tratorswith.budgetsoftheirown, the.;a 'real estate :dev.eloper's la'viShlY,"addition to its budgetfromthecity,,: 
visitings'uperintendents al~ wOn-furnished model homes, ,:" , and.thai money is largely. ~esponsi:

' dered how this pli.vat(~ company had '.' But at a 'time when Educat'ion AI.' ble for the fresh look of the schools. 
· 	accomplished the' tian~f~rmation ternatives' coi-poratesucCess :,...·and' I The company admits that its mon~ 

within B.altimor:e's .limited public the vaJue of its pilblic,ly traded st(lCk., ey is at risk i,n Bal.timore. where the , 
schOOl.budget. ',' ", .:..... depends more or) its abi~ity to'· district is obligated to pay only a set· 

"nere are,' a '.Iot of· good things 'attraCt additional Clients; than on " . . ," . 
going on here," said AI~n F\ Fager; a . showing a clear profit, questions re. 

.. 'S\ipenntendent . frorri I;loyertown, ,maill abbut whether the Baltimore, '. .' . '1' 
Pit,."ashe watched 4~year-olds ~ork "'schoOls.are,afair teSt of the compa- G1assroom·mora e 

: onccimputers' in. a prekinderganen' . ny's busiiless proposition: 'th~t,it can. l·S'. l'm'" ' p'r'o''ve',d',' but' . class: "B\1t '1 . still , don't' get me fi- 'achieve, :more Without: 'spending 

" 'nances."; , " more. , " , .,:, ,,' .' , ,
I 

" 

,Few people do. Two yearsaft~r .. '''I'm verycomfonablewith what, whatdo the test '. 
Ba~irriore awarded the private com- . 'theY're ,trying to do andwhatthey're" , , 
pany ~ $13~million contract to man- trYing to say," Mr.,i=ager; tfte ~uper- 'scor~s $how? 
age the schools, .no one -is Quite sure , inte'ndent. said after the tou r. "Apd if 

·,of the experiment's:precise,finances. they're expe<rting to make a profit, 
, or eduCational re'sults. " . that's fine. I just don't und~rstand to. , . . ..,' : . '. 

The experiment is being. watched what extent: There has to be more to,' amount for each pupll. StmIlarly. the 
cioselyaround the country, as com- It unless this' i~ a loss leader for a . company is f~ to spend as much as 
munities see themselves spending ,bigger contract like Hartf~rd.'" , it wants in Hartf,ord, ,but the city is 

'. more and more on education but are, I Many.urban school districts have '. ,obligated to pay It no more than t~e , 
· 	finding that it often produces medlo-, ,used extra ',money to improve indi-, budget approv~d by the City Co~ncil, , 

cre results. Only last month, Hart- , vidual school!), including ~altimore, ...To tea<:,hers at the schools .. where' 
ford Signed a five-year, bi1lion~ollar '~where Federalgrants. for example,'· two years ago the bathroorpslacked, ' " " 

deal in which 'Education ,Altema-' '.allow' a himdful of schOols'to use the . toilet paper" i.he'. more the company \ ... ) 

tives would manage the city'S entire .....Success for AU" t;eading program , la~.ishes on the schools, the better. I 
's!=hool system.' " .'.. , '. "'. developed at Johns: Hopkins Univer- , "I could care le~~ w~ere the,.mon-, 
, . Iii Baltimore, 'tile company has to sity, ' , , ey IS comtng from, said EII~n Oren

· date, produced a, better-than;aver- -' .' Education, Alternatives' ,promise ,nan, a first7grade teac~er at Sarah .' 

· age~looking inner-city' s.chool by' has been. different: ,to operate ':M, Roach: "Tht;, matenals are, here, 


spending'rllore than. the. average . schools !,"ore ,efficiently and~se the" so I don't care.' . ' . 
amount of mone\', In this,sense,Edu- . s.avings 'to: improve' instruction, -, 'Beyond itS own mvestment In ItS 

, caiionAltematiyes 'has;~ot begun to .'and ~o earn a profit....:. at '~oextra \ schools,. Educatlon:, Alternative,s. IS, 
, .' '" I " cost.' '. . also accused. by 'CTltlCS, led by the 

Conti:\Ued o~ Pa~eAi3,Coturim 1·' Thesavirig~,are,to ~ori:te in large Ame,rican,F~deration of Teachers 
.. and small ,amounts from the exper-' .andns,Baltimore local. ofnegotlal- ,.' 

.liise of its bUllding-maintenance,:ac:, inga contract here that in fact giv.es 
'counting and computer-cl,1rriculum 'its, schools more trloney . than .others, / 

, partners and from their ,ability 'to '. 'in the district, , '. t" ,",. ," ' 
, 'buy in hUge amounts, In Baltimore,'; The' company, r~ceives ',Balli

; for example, ,thE!¢orripany installed 'more's average :spendmg per pupil . , '. t 
" )' l,ioo computers, but discou~~lt leases ~ $5,846. this year ,- f!>r, the rpore I

l
, slashed the annual cost." " than 4;000 children ,in its schools and 

" 

;.' .' "!The 'anti' people say, "We could" then pays all'expenses: teachersala
have dOne, th~ same' thIng;' "said ri~s, maintenance" 'supplies; book· 

:. 

" 	 ' 
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evaluation that the district recently 
commissioned from the University 

',of Maryiand Baltimore County is;, 
\." overdue,'" ,:, ~ , ' , ' 

"We want them to succeed, but we 
keeping; eve~ an overhead charge' also want them to tie measured," he " 
for use of city buildings, ,saidofEducation Alternatives, "It's " 

But almost aliI. other city, schools ainazing ,that when they came in," 
, receive less -'often much less. Carl ' , they said, ~We will be,held account~ 

Stok'es, chairman of the- City Coun-", able: and here we are two years into 
cil's education and human resources the program and we're_just saying, 
committee" said a' ~mparison of, ' hey, we ought to set up some meas-, 
,per~pupil fin'ancing showed that th~ ures, ~" " ", ,', ' , \ 
compa'ny is paid an extJ:a ,million '')' mind that the 'school. system 
dollars per school'each year, seems to be piaying along, andthen, 

The city schools, however, do not • '" ' ,they keep gettif!g caught by someone 
pay overhead, and they do' not pay, ," ,sayingthese scores don't' mat~~up 
for bookkeeping and other,'services', '/ with reality, At a' ,certain ,poi~t; 

,'p~vided by the, central office: The , where dries incompetenc¢ veer into 
company says the district's finances ' conspiracy?"'" , , ' " 

) ,are so complicated that comparisons ' Education Alternatives'" officials' 

cannot be made ~ which is one' ,say the companyd~sn't have 'to 

,reason it "proposed' a nat payment" , , raise, test scores more than other 

Per pupil., ' ,,' "" , 'schools to succeed; ,its aim is fm

'"1. don't think there's a number provement, ,and if other schools im-' 

you can pick that won't' be' criti- ' " prove more, goOd for ,them. Mr. Gei

, .' cized," 'Mr. Geiger;said. , " ger and Dr. _'Amprey suggest that 
, The allegaiionthat Education AI- other city schools may be improving, 
_ tei'natives _is"earning a_ profit .from ' partly, because, of the competition ,,'" 

,- money in effect Siphoned off' from ' with Education Alternatives., ( " , />',
, other, city schools - as city teachers For now, Mayor Kurt L. Schmoke, 
are'paid salaries wellbe10w those of has Said ariy decision on continuing' 
,suburbanteaChers-~he1pedfuel ,', the experiment ~i1l;'wait' unti{ the 
the Baltimore' Teachers,' 'Union's " University of Maryland researChers: 
campaign against the coinpariy, ' release their evaluation at the end of 
, That campaign ',has focused al- the sCbool year, ,,: ' ' 
~ost,eritire,y on,'test scOres, which -- i, ,~~wil1 be based no~__ , 
many educators Criticize as too nar- "I keep saying,it kidS don't show ,Drily on an~ysis,of standardita:f~·; 
,ro~ 'll 'measure of school perfo~- ' up, you can't,domuchabout teach- :testscores anG allendarice rates, tM(.: • 
ance. But they also say it is fair to '-'ing," Mr. Geiger said withsati,sfac- ialsoon observations of classroo~j": 
look for improved scores after the lion- ashe ,proofread the release in :where Baltimore teaChers uSe'a (!tJJ~'_4'" , 

, ,first full year of an education experi- ( his sparely furni~hed offic~ here.' "i lection of teaching methods that ~ ~"'" 
ment. ' ' \ 'That night,however, a revised re- ic6lJ)pany has drawn' from curr~lft'::'-' 

leaSe was ,'rushed out. Someone had' IresearCh and trademai'kedas' the'4'. 
, Education Alternatives:offered misread an 89 ina column of figures Tesseract Way.' , , " ',~"'.
' test results even earlier, in' Au,gu"st,' , ' ,as 69; the increase in the standout _"Our basiC ,question is,how~~S'~;:'
1~93; after its computer labs had ' , school was in', fact 2.2 percentage what .is 'happening in, Tessera_ct n_'been ~perating in most schools only , , ~f . h S '. , . points. " ' ' schools actually different from O:ie~:, 
a ew mont s. cores on Itscomput~ In addition, 'the company, with, so compariso,n schools?", sal,'d the Qe'3I!":

, _er, cUJ:riculum showed sharp im'-, , ~, d" " 
. , provement. But last JUrie, the com- much at stakeican affor to ~nalyze of 'the research team, Dr. Lois'. W"4" r'I 

' ed th th - data in a way the district cannot. Iiams. " " ,_".k ledpany ac now g at e gams '~hen the disappoillting test resUlts, The 'Superintendent has strong1Y'':':, . 
'w~re,greatlyoverstated. were released in October"Mr: Gei- defended the experiment. "There-ts;-:' 

' -' J \ " ' g'er cal,led ,in a team oLeduc,ators to' nothing ,about what ,we're doing' tA3t,:~~,' , Also In une, as Hartford ',was ne
gotiatingwith'the comp~riy,'Balti- ailalyzethe'scores of'each pupil. A is injurious toyou~g, pe,ople," Df":':' 
more released' standardized test :quick look found that Some', pupil~ Amprey said 'after the latest contr~";', 
scores for its nine'schools that also scored zero in 1993, after. doing well, versy 'over test scores. "An of, t~~-: 

..'showed'improvement. But when the 'the year before. 'Had the students llrguntents against it are special Uf-' ::~ 
district- ,released the scores for all .. ,even_taken',the test,company offi- terests centered around adult kinds'tJ" 

. schools in October, the numbers for Cials asked, or'was',there sabotage? of concerns,'~" ," ;:-,' 
the company's schools were differ- Regardless of 'what the analysis \ But'the teachers' union defends iB'>"'; .. 
ent ~ and showed declines in'most ' finds; however, the results cannot be criticism of the company. ' I,J ."''' 

rather than increases. ( 'compared with' those' of other ' "We hop on test sCQres because:: , 
. " ',','.. ),' , '. schools in the district, because:iheir that's what' they began with," s3'id'''; 

'Each time; the company said,cler- 'scores are not being examined for Loretta Johnson, a, teachers' union-II' 
ital errors were to blame.' In June "si,milar probiems. : " ", ' -, vice president. ":riley, said' the¥
for example, the district ) employ~ The contract does not set perform- ' could do better ~!thout more .mon~:-'" --.. 
preparing the numbers mistakenly ance standards for the company to: We'reorily holding them to WmN" , , 
placed 1991 ',scores in the column for 'meet,and to people interested in the they said they could ,do," 
1993. SimilaJ-ly; iast month; when the 'experiment, th~ question of account~ , nn-:- ' 
company released attendance fig:', 'ability is trOUbling:,' ..' -~Il;, , 

tires i showing increases .in, its Jeff, -Valentine, ,vice president' of ' 

schools, one, had a remarkable in·' 'the Greater Baltimore Committee, a 'Do you have The Tirt;'es deliveredi-~' 

crease of 22.2 ·perc~~t~~~ points: ' business group, said an independent 
 ..... ,..'\. . 
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