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Draft Press Release 

PRESIDENT CLINTON ESTABLISHES 
CIVIL RIGHTS WORKING GROUP 

president Clinton today signed a memorandum for the 

heads of executive departments and agencies ~stablishing 


an interagency working group to evaluate and improve the 

effectivenes~of the Federal gov~rnment's civil rights 


'- enforcement· missions and policies ~ 

The memorandum directs the cabinet level working 

group to identify barriers to equal access, impediments 

to effective enforcement of the law, effective ~trategies 

to promote tolerance and understanding in communities and 

work places, and collaboratively develop new approaches 

that address these concerns. 


President Clinton said, "Throughout the nation, each 

of us must bring new.energy to our efforts to pr6mote an 

open and inclusive society~ At the Federal level, we 

will do this by re-evaluating the civil rights missions, 

policies and resources of every agency. We must .seeknot 

only to eliminate barriers to equal access and 

opportunity but also identify opportunities for 

innovation." 


The working group will be co-chaired by the Attorney 
'General and 'the Directorof."the ·Office,· ofM~'nagement ..and, ,.c. .',',", 

Budget and will focus on the' following':'" 

J 	 examine the missions of significant civil 
rights agencies and evaluate th~ effectiveness 
of how those missions are being implemented; 

.. ,:" 

review cross-cutting civil rights law 
enforcement challenges and identify innovative 
means of coordinating and leveraging resourcesi 

develop better civil right~ enforcement 
,performance measures; and 

provide support to agencies as they reinvent 
strategies to promote a more open and inclusive 
society. , 

PRESERVATION PHOTOCOPY 





EXECUTIVE OFFICE 'OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 


WASHINGTON, D,C. 20503 

July 1, 1994 ' 
THE DIRECTOR ',94 JA.' p 4-: 07 

MEMORANDUM FOR 	 THE PRESIDENT 

FROM: 	 Leon E. 
Director 

Panet~=.--_ 

SUBJECT: 	 Proposed Memorandum Establishing a Civil Rights 
Working Group 

SUMMARy: This forwards for your consideration a proposed 
memorandum, prepared by this bffice, that would establish a Civil 
Rights Working Group. 

BACKGROUND: The proposed memorandum would establish a Civil 
Rights Working Group ("Working Group"). The Working Group would· 
be co-chaired by the Attorney General and the Director of the 
Office of Management and Budget and it would comprise the 
Secretaries of Commerce, the Treasury; Agriculture, the Interior, 
Education, Health and Human Services, Housing and Urban . 
Development, Labor, Transportation, and Veterans Affairs, the 
Administrator of the Environmental Protection Agency, the Chair 
of the Equal Employment Opportunity Commission, the head of the 
National Economic Council, and th,e head of the Domestic Policy 
Council. The Chair of the Commission on Civil Rights and all 
other Cabinet officers and agency heads would be invited to 
participate in the Working Group. 

The Working Group would be tasked to: (a) evaluate and 
improve the effectiveness of Federal civil rights enforcement 
missions and policies; (b) identify barriers to equal access and 
impediments to effective enforcement of the law; and (c) identify 
effective strategies 'to promote tolerance and understanding in 
work places and communities. Among other things" it would be 
specifically charged to examine each Federal agency with a 
significant civil rights mission and to provide the President 
with an evaluation of the agency's implementation of the mission: 
It would be charged to examine cross-cutting civil rights 
enforcement challenges (such as voting rights and equal access to 
government benefit programs). It would be charged to develop 
better measures of performance for federal civil rights 
enforcement progra:nis.The Working Group' would report to the 
President ~nd to the Cabi~et every six months. 

None of the affected agencies objects to the proposed 
memorandum. 

RECOMMENDATION :' I recommend that you sign.the:p;rroposed 
memoranduJ1\. 

"Attachment 	
" , 



1~f 
MEMORANDUM FOR iHEADS OF EXEC.UTIVE DEPARTMENTS AND AGENCIES· 

SUBJECT: CIVIL RIGHTS WORKING GROUP 

I am writing to you about our responsibility to promote 

equal opportunity for all Americans. We have accomplished much 

in our pursuit of a society in which all our people can achieve 

their God-given potential. But we still have a long way to·go. 

Americans believe that, in spite of our differences of ~ace 

and religion and national origin, there. is in all of us a common 

core of humanity that obliges us to respect one another and to 

live in harmony and peace. We must build on this belief and give 

real meaning to civil rights by tearing down all remaining 

barriers to equa.l opportunity -- in education, employment, 

housing, and every area of American life. 

vi 	 . Throughout the Uation, each of us must bring new energy to 

our efforts to promote an open anQ inclusive society. Those of 

us who are public servants have a special obligation. At the

/ 	~ederal level, we will do this by re-:-evaluating the civil rights 

missions, policies, and resources of every agency, so that they 

carry out their missions in a manner consistent with the 

Administration's commitment .to equal opportunity. In reviewing 

our 	activities, we must seek not only to eliminate barriers to 



equal access and opportunity, but also to identify opportuniti~s 
? 

for innovation. No /;deral office should be exempt from the 

obligation to further the struggle for civil rights. And every 
,.,.
.::state and local government should be encouraged to do the same. 

On January 17, 1994,1 issued an Executive order 

establishing a President's Fair Housing Council to be chaired by 

the Secretary of Housing and Urban Development. Working across 

agencies and programs, this Council will bring new focus and 

leadership to the administration of the Federal Government's fair 
. . 

housing programs. On February 11, 1994, I issued an Executive 

order directing agencies to develop strategies to identify, 

j analyze ,and address environmental inequities that are the result 

~. of~deral policies•. That order will increase public 

participation in the environmental decision-making process. 

In addition to these efforts, I believe more can be done to 

exercise leadership for civil rights enforcement. That is why I' 

hereby establish a Civil Right;; .Working Group, under the auspices 

of the Domestic Policy Council, to evaluate and improve the 

. '/effectiveness of federal civil rights enforcement mi~sionsanc:i 
policies. The civil Rights Working Group will identify barriers 

to equal access, impediments to effective enforcement of the law, 

and effective strategies to promote tole.,tance and ~ngerstanding 
. .. (?'>-2 t'/t>,i;). . . (1'1 j 

in our communities and ~k Pla3. Most importari~./I expect the. 

Working Group to develop new approaches to address these issues. 

II 



The principal focus of the Working Group will be our civil 

rights enforcement efforts. We must recognize, however, that 

public and private enforcement resources will never be fully 

adequate to the task, and all of the remaining obstacles to 

opportunity cannot be removed through litigation alone. 

Therefore, I direct the Working Group to identify innovative 

strategies that can leverage our limited resources to provide new 

avenues for equal opportunity and equal rights. Among those 

potential strategies are new measures relying on civic education 

and voluntary efforts to engage citizens in over<?oming the 

effects of.past discrimination. These new strategies should be 

designed to complement our improved and reinvigorated enforcement 

efforts. 

The Attorney General and the Director of the Office of 

Management and Budget will co-chair the Working Group. The 

following Administration officials will serve as members: the 

secretary of the Treasury, the secretary of Commerce, the 

secretary of Agriculture~ the Secretary of the Interior, the 

Secretary of Education, the Secretary of Health and ,Human 

Services, the Secretary of Housing and Urban Development, the 

Secretary of Labor, the Secretary of Transportation, the 

J' 	Secretary of -tRe veterans Affairs, the Administrator of the 

Environmental Protection Agency, the Chair of the Equal 

Employment 'Opportunity Commission, the Assistant to the President 

for Ecoriomic Policy, and the Assistant to the President for 
r .... 

f!J~~" 	 .., 
Domestic Policy. I also have invited the Chair.: of the Commission 

it 



on civil Rights to participate in this crucial endeavor on an 

informal basis, respecting the independent and .critical voice we 
. flr nw 	~ 

expect of that Commission. Finally,· this membership list is not 

exclusive. I invite and encourage all Cabinet officers and 

agency heads to participate in the Working. Group . 

. The Working Group will advise appropriate Administration 

~officials and me· on how we might modify ~deral laws ~nd policies 

to strengthen protection under the laws and on how to improve 

~ coordination of the vast array of ~deral programs that directly 

or indirectly affect civil rights. I direct the Working Group to 

~provide the Cabinet and me with a brief progress report no less 
V· 	 p..

than 	every &rK months, and specifically to: 

/(a) 	 examine each ~deral agency with a significant civil 

rights mission· and provid.e me with an evaluation of 

how well that mission is being implemented. These 

analyses should examine whether each agency uses the 

experience gained from enforcement activities of 

other agencies and other levels of government. 

Counterproductive and inconsistent practices should 

be identified and proposals for change recommended; 

(b) 	 examine cross-cutting civil rights law enforcement 

challenges such as voting rights and equal access to 

government benefit programs and identify innovative 

means of coordinating and leveraging resources; 



~' (c) 	 develop better measures of performance for' ~deral 
civil r'ights enforcement programs, taking into 

account the real impact of programs on the daily 

lives of all Americans; and 

(d) 	 support and advise all agencies as we reinvent our 

strategies for the promotion of an open and 

inclusive society. 

with this interagency effort, I underscore the 

commitment of this Administration to bring new energy and 

imagination to the opportunity agenda. In departments 

and agencies throughout the Federal Government, this work 

is already well underway. Thea', Working Group will provide 

a mechanism to expand and accelerate that vital work. 

Its work will be among our greatest contributions to the 

people we serve. 
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FOR IMMEDIATE RELEASE CR 
SATURDAY, JULY 2, 1994 (202) 616-2765 

STATEMENT OF DEVAL L. PATRICK 
ASSISTANT ATTORNEY GENERAL FOR CIVIL RIGHTS 

COMMEMORATING THE 30TH ANNIVERSARY OF THE 1964 CIVIL RIGHTS ACT 

WASHINGTON, D.C. -- As the nation spends this Independence Day 

. weekend reflecting on our proud history, Americans should also 

remember that today is the 30th anniversary of the historic Civil 

Rights Act of 1964. 

Thirty years ago, a courageous Congress and an inspired 

pres ident, Lyndon Johnson, produced this nat ion's most sweeping law 

to ensure equality for all Americans. The Act, signed on July 2, 

1964, outlawed discrimination in public accommodations, education 

and employment. 

I am proud of my colleagues at the Justice Department who 

strive daily to make the law work recognizing that its vigorous 

enforcement must always be the cornerstone of our civil rights 

policy. 

The nation has made import~nt strides in thlrt¥., ~~ars, but our 

mission has not been wholly achieved. On this important 

anniversary date, I hope that we can recommit ourselves as a nation 

to meeting the challenge set out for us in 1964. To do so, we must 

(MORE) 
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restore the moral imperative that civil rights is all about. 

We must resolve to' recommit ourselves to the fundamental 

principles of the law. Excluding anyone from full participat~on in 

society because of race, ethnic origin, gender, religion or 

disability is simply wrong, and only when we invest in each other's 

civil rights can we end discrimination. 

'* # It 
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safety, and.improvihg access·for disabled persons, 

Ensuring Re<;1l Choices in Employment and Residency 

Discrimination in hiring and barriers to fair housing block 

families. and indiv'iduals from improving .their liv,ing standar:ds" 

Employment and residency discrimination contributes to the 

disillusionment of minority youth in distressed communities; 

ending that discrimination is crucial to restoring theh6pe for a 

better tomorro~ among disadvantaged youth. 

Under the Clinton Administration, the Equal Employment 

Opportunity Commission is more vigorously and efficiently 

enforcing Federal· laws prohibiting discrimination in employment . 

The Labor Department's Office of Federal Contract Compliance 

Programs (OFCCP) ensures that disadvantagedrac1al and ethnic 

minorities and immigrants have an, equal opportunity to obtain 

jobs with Federal contractors; OFCCP targets contractors with 

fewer women and minorities in their workforces or more women and 

minorities concentrated in low-paying jobs. OFCCP also enforces 

equal employment opportunity in apprenticeship and training 

programs to increase opportunities for minorities and women to 

enter nontraditional occupations. 

Dismantling Barriers to Fair Housing 

Barriers to fair housing opportunity can take several forms: the 

outright hostility of potential neighbors; the refusal of real· 

estate agents to show certain prope~ties; or the reluctance of 
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Major Supreme Court Cases 

in Employment Discrimination Law 


, 
'Title VII 

", 

Griees v. Duke Power Co., 401 U.S. 424(1971):, 

The-seminal case establishing the disparate impact theory of discrimination. Employer could not 
require high school degree or passing a standardized intelligence test as condition of employment 
when the standards operated to disqualify ,Blacks at substantially higher rate' than Whites and 
neither standard was shown to be significantly related to successful job performance. 

Love v. Pullman, 404U.S. 522 (1972): 

The Court upheld the validity of EEOC deferral procedures, finding that EEOC can act on a 
charging party's behalf to fulfill the deferral requirements, that deferral to a 706 agency can be 
done orally and that state inaction or waiver of its right to attempt resolution of the charge does 
not prevent resort to EEOC or the courts. 

,.. - . ". . 

McDonnelLDouelas Corll~ v. Green, 411 U.S. 792 (1973): 

The seminal case on the burden of proof ina disparate treatment case. ' Plaintiff can establish 
prirlla facie Title VII hiring violation by showing: (1) (s)he belongs to a protected class; (2) (s)he 
applied and was qualified for job that employer was trying to fill; (3) (s)he'was rejected; and 
(4) the employer continued to seek applicants with plaintiffs qualifications. Employer then has 
the opportunity to provide non-discriminatory reasons for its decision. 'If it does so, the plaintiff 
then may show that the employer's stated reasons were pretextual. 

A charging party's right to bringsuit unde'r Title VII is not confined to charges as to which 
EEOC has made a reasonable' cause finding. Cou,rt actions, under Title VII are de novo 
proceedings. 

Espinoza v. Farah Manufacturine Co., 414 U.S. 86 (1973): 

Citizenship requirements are not per se violations of Title VII, but would be found to be 
discrimination on the basis of national origin if the purpose or effect of the citizenship 
requirement was to discriminate based,on national origin. Thus, employer was not in violation 
of Title VII when it refused to hire plaintiff because she was not a U.S. citizen. Title VII does 
cover national origin discrimination against aliens working inside the U.S. 



Alexander v. Gardner-Denver, 415 U.S. 36 (1974): 

, Employee's statutory right to Title VII trial de novo is not foreclosed by prior submission of 
claim to final arbitration under non-discrimination clause of collective bargaining agreement. 

" . 
Johnson v. Railway Express Aeency, 421 U.S. 454 (1975): 

The filing of a charge of discrimination with EEOC does not toll the running.of the statute of 
limitations applicable to actions brought under 42 U.S.C. § 1981. . 

" . 

Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975):, 

Tests shown to have disparate impact must be validated under professionally-accepted theories 

in order for employer to avoid liability. In addition, Court held that once a violation of Title 

VII has been proved, back pay should be denied only tor reasons that, if applied generally, 


, would not frustrate the central purposes of Title VII: of eradicating discrimination by penalizing 

employerS for wrongdoing and making persons whole for injuries suffered .. 

Franksv. Bowman Transportation Co., 424 U.S. 747 (1976): 

Award .of seniority was necessary as part of "make whole" relief in class action Title VII suit 
on behalf of Blacks who were discrimihatorily denied employment. ' 

Brdwn v. General Services Administration, 425 U.S. 820. (1976):, ' 

Section 717 provides the exclusive judicial remedy for claims of discrimination In federal 
employment. 

Chandler v. Roudebush, 425 U.S. 840 (1976): 

Federal employees .have the same right to a trial de novo as is enjoyed by private sector or state 
government employees under Title VII. . . 

Electrical Workers v. Robbins'& Myers, 429 U.S. ,229 (1976): 

The time for filing a charge with EEOC is not tolled during the pendency of a: grievance 
hearing. 
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General Electric Co. ,v. ,'Gilbert; 429 V.S.12S (1976): 

, Employer. held not to have discnmin~ted on basis of sexj)y providing its e~ployees coverage 
under disability plan which paid benefits for all non-occup~tional disabilities.except those arising 
from pregnancy. This decision led to enactment of the Pregnancy Discrimination, Act, which 
overturned Gi1bert~ , ':" : '. " r 

.' 

International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977): ' ' 

Seniority system that is adopted ~ithoutdiscriminatory n:totive is insulated from attack ~nder § 
703(h) of Title VII .. Fact that seniority system perpetuates past discrimination does not affect 
its bona fide status. ' , 

" ' ' : 

Occidental Life Insurance Co. v. 'EEOC, 432 U.S. 35$ (1977): 

Section 706(f)(1) imposes no limitation on EEOC's power to file suit iI1 federal court, but. was' 
intended to enable an aggrieved person unwilling to awaitthe conc1usioo()f EEOC proceedings 
to institute a private lawsuit 180 days after filing a charge~ EEOC c.:nforcement actions are not 
subject to state statutes of limitations.:, 

Trans \Vorld Airlines v. Hardison, 432 U.S. 63 (1977): 
, ' " , . 

. Cpurt found it ~o~ld be undue'hardshipon employer ir'it had to bear more than de rninimiscost 
in order to accommodate an employee's religious practic~s. ' 
,j' . 

Dothard v. Rawlinson, 433 U.S. 321 (1977): ' 

Policedepartmentmini~um height and weight requirements had'~iisparat~ inipact on'females and 
were not justified by business necessity. 'Requirements were artificial and. urmecessary barrier 

, to employmentthat Title VII ,was· intended to eliminate. :. 

Hazelwood School District v. United States, 433 'U~S. 299 (1977): . -'. ., " 

Proper statistical comparison in pattern..;or-practice action against school ,district for alleged racial 
discrimination in hiring practices is between percentage ofJ3lack teac'hers employed in school 
district and percentage 'of Black teachers in relevant labor market.; , 
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City of Los Angeles Department of Water and Power v. Manhart, ;t35 U.S. 702 (1977): 

Even though women usually live.longer than men, that generalization does not justify obligating, , women to make larger pension fund con~ributions in order to receive equal monthly benefits after 
retirement. Since the focus of Title VII is on the individual, the use of sex-segregated actuarial ' 
tables that differentiate solely on the basis of generalizations about life expectancy of.women as 
a class violates Title VII. 

Christiansburg Garment Co. v. EEOC, 434 V.S. 412 (1978): 

The Court set the standard for awarding fees to a prevailing defendant in a Title VII lawsuit; 
only when the court has found that plaintifrsor EEOC's action was frivilous, unreasonable, or ' 
without foundation should the defendant be awarded fees.' District court exercised its discretion 
within permissible bounds of Section 706(k) of Title VII when it denied award of attorney's fees 
to employer that prevailed in action brought by EEOC, because EEOC's interpretation, of 
disputed statutory provision was 110t frivolollS. ' 

United Steelworkers v. Weber, 433 U~S. 193 (1979): 

Affirmative action plan was found valid because it was' designed to eliminate manifest racial 
imbalance in employer's workforce; Whites were not completely barred from.program; and plan 
was not intended to maintain racial balance. ' 

Mohasco Corp. v. Silver, 447 U.S. 807'(1979):', 

J " , 

In accordance with § 706(c), a complainant in a deferral state must file a charge with, or EEOC, 
must refer a charge to, the state or local agency within 240 days of the alleged discriminatory 
event in order to ensure that it may be filed within § 706(e)'s extended 300 day limit, unless the' 
state or local agency terminates its proceedings before 300 days. ' 

, General Telephone Co. of the Northwest v.EEOC, 446 U.S. 318 (1980): 

EEOC may seek class-wide relief under § 706(t)(1) of Title VII without being certified as a class 
representative under Rule 23 of the Federal Rules of Civil Procedure. 

'New York Gaslight Club v. Carey, 447 U.S. 54(1980): 

Federal action may be brought to recover attorney's fees for work in prevailing complainant's 
state administrative and judicial proceedings to which complainant was referred pursuant to Title 
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VII. 


, Delaware State C~neee v. Ricks, 449 U.S. 250 (1980):" 
~ . . 

A charge alleging discriminatory denial of tenure must be filed within 1?O,·days of t~e date on' 
which the decision to deny' tenure was communieated.to the applicant; triggering event is . 
decision to deny tenure, not actual termination of employment.' . .' 

EEOC v. Associated Dry Goods Corp., 449 U.S. 590(1981): 
- . " . , . . ~. : . . 

Charging parties arenot members of the "public" to whom disc,losure of charge and other . 
information relating to their, own charges of discrimination is illegal under §§ 706(b) and 709(e). 

.; \. " .',' ' . 

Texas Department of Community Affairs v. Burdi~e,450 U.S.·248 (1981): 

When employee proves prima facie case of job discrimin~tion, employer b~rs only burden of 
articulating some legitimate non-discriminatoryreasori.for its action, and does not bear a burden 
of persuasion... ' . . ." 

Ford Motor Co. v; EEOC, 458 U.S. 219 (1981): 

. A'n uncon<iiti'onal off.er ,of r~ins~tement tolls thecontinui?g accrual of back pay. 

Cotantyof \Vashineton 'v . Gunther, 462 U.S. 161' (1981): 

Women bringing sex-based wage discrirriinationc1aims under Title VII are not required to satisfy 
equal work standard of Equal Pay Act. Sex-based wage discrimination may violate Title vn 
even if it does not violate EPA~ ,. 

, . .. . ' 

Zipes v. Trans .World Airlines. Inc., 455 U.S. 385 (19&2): 

.'Filinga timely charge of discrimination with EEOC is n'ot a jurisdictional prerequisite to suit 
in federal court, but a requiremeI1t that, like a statute .oflimitations, is subject to waiver and 
estoppeL" . ' , 

Kremer v. Che'mical Con~trudion Co., 456 U.S. 461 ~1982): '. 

5 

http:communieated.to


Plaintiffis precluded from filing Title VII action in federal court after state court has affirmed 
state agency decision finding no discrimination, if suit would be precluded by prior state court 
decision under that state's law and if due process requirements were met in the state , proceedings. 

, " 

Patterson v. American Tobacco Co~, 456 U.S. 63 (1982): 

The i~munity f~om challenge granted by Title VII to bona fide seniority systems is not limited 
.to those in existence at time of Title VII's emi.ctment. 

Connecticut v. Teal, 457 U.S. 440 (1982): 

Written test that denied job opportunities to disproportionately large number. of Black applicants 
established prima facie case of disparate impact eyen though whole job selection process, of 
which test was a part, ultimately resulted in selection of greater proportion of Blacks than 
Whites~ A disparate impact claim can be based on a component of a selection process, even if 
there is no disparate impact in the entire selection process, i.e. ,at the "bottom line." . 

. Crown, Cork & Seal v. Parker, 462 U.S. 345'(19,83): ' 

The filing of a class action tolls the 90 day suit filing period forall putative class members. 

Newport News'Shipbuildin2 and Dry Dock v.EEOC, 462 U.S. 669 (1983): 

Fringe benefits are part of the "compensation, terms, conditions and privileges of employment" 
which 'must be provided on ,non~discriminatory 'basis. Thus, employer's health plan, which' 
provided female employees with hospitalization benefits' for pregnancy but provided less 
extensive pregnancy benefits to spouses of, male employees, discriminated against male 
employees in violation of Title VII. 

Arizona Governin2 Committee v. Norris, 463 U.S. 1073 (i983): 

Violation of Title VII found where retirement plan paid lower periodic benefits to women than 
to men who made the same contributions. 

Baldwin County Welcome Center v. Brown, 466 U.S. 147 (1984): 

Failure to file a complaint within 90 days of receipt of a right to sue letter bars suit under Title 
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.. ,., 

VII. Filing therightto sueletter~ith the court within',90 days does not toll the suit filing 
period. . , 

, EEOC v. Shell Oil Co., 466 b.s~ 54 (1984): 
. ". . 

The existence of a charge that meets the requir~ments of § 706(b), including cpmpliance with 
the notiCe requirement, is a jurisdictional prerequisite to judicial enforcement of a subpoena 
issued by EEOC A Commissioner's pattern-and-practicecharge need only identify the 'groups 
of aggrieved persons" tnecategories of employment positions. from whiCh they w~reexcluded, 
the methods by which there.sponderH allegedly discriminated, , and the' periods .of time the 
discrimination allegedly occurred.. . , , , " " , 

Cooper v. Federal Reserve Bank of Richmond, 467,U.S. 867 (1984):, 

An adverse judgment on the me;its of a Title. VII action brought by EEOC and private 
intervenors ·barredfurther.'litigation:pf,class claims in a~ubsequent lawsuit brought under 42' 
U.S.C. § 1981-. '." '. 

Hishonv. Kine &Spauldine, 467 U~S. 69 (1984): 

Promise to consider employee for partnership was a term, condition or privilege of employment. 
Firm was required, therefore, to consider plaintiff for partnership without regard to sex . 

. . , .' " '.' 

Goldmanv. \Veinhereer,475 U.S,.: 503(1986): 
J' 

Air Force regulation prohibiting: wearing 'of unauthor(zed headgear did not violate First 
Amendment, rights of Air Force officer whose religious, beliefs prescribed the wearing Of a ' 
yarmulke at all 'limes. Court found no constitutional mandate that miiitary accommodate wearing 
of religious headgear'when,in:military's judgment,this would detract ftOfn'uniformitysought 
by thed'ress regulations. [Decision did not ad9ress Title VII, but has Title VII implications.] 

, t, . ." , ". . 

. Meritor SavinesBank v .. Vinson, 477 U.S. 57 (1986): 

Sexual harassment is a.form. of sex 'discrimination in violation ,of Title VII. A plaintiffcan 
establish a violatiqn of Title VII by proving tha:t(s)he was sl.lbjected to a hostile or abusive work 
environment; even if there was no economie or tangible injury. Agency principles should be 

, used for guidance in determi.ningemployer liability for sex'ual harassment. ' 
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Bazemore v. Friday, 478 U.S. 385 (1986): 
; 

That employer discriminated with respect to salaries prior to date that it wascovereq by Title 
VII 'does not excuse perpetuating the salary discr,imination subsequent to coVerage. Each, , 	

paycheck delivering lesstoa Black employee than a White is a wrong actionable under Title 
VIL 

Library of Congress v. Shaw~ 478 U.S~ 310(1986): 

Title VII does not contain an express waiver of sovereign immunity for awards of pre-judgment 
interest 'on back pay against the government inactions brought by federal employees or 

, applicants. ' 

Ansonia Board of Education v. Philbrook, 479 U.S. 60 (1986): 
. "." 

" . .' . '. .' 

Employer has met its, obligation to accommodate an employee's religious practices when it 
demonstrates that it has offered a reasonable accommodation to the employee. Employee is not 

, entitled to his or her preferr~d accommodation. 
, 	 , ' 

California FederalSavingsand Loan Association v. Guerra, 479 U.S. 272(1987): . 

California could statutorily require that employers provide reinstatement to pregnant workers, 
, regardless of their policies 'for'disabled workers generally, without coming into conflict with 
Title VII. .. , 

. J 

Johnson v. TrmlsportaHon Agency, S~mtaClara,Collnty~ California, 480 U.S. 616 (1987): 

Affirmative action plan that allowed race or sex, to, be considered as one factor in making 
employment decisions was upheld because' plan was intended to' remedy manifest imbalance in 
workforce; it did not unnecessarily trammel the rights' of non-minorities; and it was temporary 
and 	flexible. " , , 

EEOC v. Commercial Office Products Co., 486 U.S. 107 (1988): 
, . 	 . . .. ' ' 

A state agency's decision to waive § 706(c)'s 60 day.: period, pursuant to a worksharing 
agreement with EEOC,"terminates" the, agency's proceedings so that EEOC may immediately 
deem the charge filed and begin processing.it. A complainant who files a charge untimely under 
state law is entitled, nonetheless, to §706(e)'s extended 300 day federal filing period. 
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Loerner v. Frank, 486 U.S. 549 (1988): 

, Congress waived U.S. Postal Service's sovereign immunity as to pre-judgment interest on Title 
VII back pay awards in the Postal Reorganization Act of 1970's "sue and be sued" clause. 

University of Pennsylvania v. EEOC, 493 U.S. 182 (1990): 

A university does not enjoy a special privilege requiring a judicial finding of particularized 
necessity of access, beyond a showing of mere ,relevance, before peer review materials pertinent 
to charges of discrimination in tenure gecisions are disclosed to EEOC. 

Irwin 	v. Veterans Administration~ 498 U.S. 89 (1990): 
. 	 .'. , . 

A notice of final action was "r~ceived" when EEOC delivered it to the complainant's attorney .. 
Statutes. of limitations in actions against the federal government are subject to the rebuttable 
presumption of equitable tolling. . '. 

Six substantive Supreme Court cases under Title VII overturned in whole or in part by 1991 
Civil Rights Act: 

• 	 Price Waterhouse v~ Hopkins, 490· U.S..228 (1989) [When piaintiff in Title VII case 
proves that her gender played part In job decision, employer may avoid iiability by 
proving that it had a "mixed motive," i.e., it would have rriade same decision regardless 
of discrimination.]· 

• 	 J Wards Cove Packin~ Co. v. Atonio, 490· U.S. 642 (1989) [Plaintiff maintains burden 
of persuasion in disparate impact case; employer's burden is only to' produce evidence 
that practice significantly serves business needs; to make outprima facie case of impact, 
plaintiff must show that disparity is result of one or more specific job practices.] 

• 	 Martin v. Wilks;· 490 U.S. 754 (1989) [Interested parties· are not precluded from 
challenging employment decisions taken pursuant to a consent decree, even though they 
did not intervene at the time that the decrees wereentered.l . 

• 	 Lorance v. AT&T Technolo~ies, 490 U.S. 900 (1989) [Title VII charge alleging that 
facially neutral senjority system had been adopted for discriminatory purpose had to be 
filed within 180 days of adoption of the system in order to be timely.] 

• 	 Patterson v. McLean Credit Union, 491 U.S. 164 (1989) [42 U.S.C. § 1981 does not 
apply to conduct occurring after formation of job contract.] 

9 



EEOC v. Arabian American Oil C~. ~nd Boureslan v. Arabian American Oil Co.,• 
499 U.S. 244 (1991) [Title VII does not apply extraterritorially to u.s. employers that 
discriminate against u.s. citizens abroad.] . . 

, 
.. 

. United Auto Workers v. Johnson Controls, 499 :U.S. 1$7 (1991): 
' 

Employer's policy of excluding all fertile women from jobs involving exposure to hazardous 
substances, e.g., in which lead levels were defined as excessive, violated Title VII. Such a 
policy could not be justified as a BFOQ because women could perform the essential functions· 
of the jobs at issue. 

, . 
'St~ Mary's Honor Centerv. Hicks, 113 S.Ct. 2742 (1993): 

Fact finder is not compelled to find for a plaintiff if it determines that the reasons offered for 
the adverse employment decision are not credible; The burden of proof remains at all times with 
the plaintiff to show intentional discrimination. 

Harris v. Forklift Systems, 114 S.Ct.367 (1993): '. 

Plaintiff is not required to prove psychological harm. in order to prevail on a hostile environment 
sexual harassment claim. To prove hostile envi'ronment, plaintiff must prove that reasonable 

'person would. find environment hostile or abusive and that the 'plaintiff subjectively perceived 
environment as abusive. . . 

Landeraf v. USI Film Products, 62 U.S.L.W. 4255 (U.S. Apr. 26, 1994) and Rivers v. 
Roadway Express. Inc., 62 U.S.L.W. 4271 (U.S. Apr. 26, i994): 

Sections 101 and 102 ofCivil Rights Act of 1991 (overruling Patterson v. McLean Credit Union 
and authorizing damages and jury trials) may not be applied to pending cases. Neither language 
of Act nor its legislative history manifest clear Congressional intent that Act be retroactive. 
Substantive provisions such as Sections 101 and 102, that impair rights a party had when (s)he 
acted or increase liability, are presumptively prospective. 
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Aee Discrimination in Employment Act' 

, United Air Lines. Inc. v. McMann,.434 U.S. 192 (1977): 

The ADEA formerly contained an exemption for employee benefit plans that were not a 
"subterfuge" to evade theAct. In McMann, the Court ruled that the ADEA did no!prohibit the 
age-based involuntary retirement of an employee as required by ,the terms of.a bona fide 
employee benefit plan where that plan had been put in place before enactment of the ADEA. 
Such a plan could not possibly be a "subterfuge" to evade the Act, as it' predated the Act by 
several years. McMann is no longer pertinent to ADEA enforcement because the "subterfuge" 
language has been deleted from the employer benefits exemption. 

Lorillard v. Pons, 434 U.S. 575 (1978): 

A jury trial is available ina private ADEA suit 'for lost wages . 

.Oscar l\fayer & Co. v. Evans,441 U.S. 75.0 (1979): 

, , 

. Where unlawful age discrimination occurs in a state whiGh has an agency empowered to seek 
or grant reiief, no suihnaybebrought by an individual until .60 days have passea' from the 
commencement of proceedings under state law. Such filing under state law is a jurisdictional 
prerequisite to an ADEA lawsuit, although state procedural. requirements, including timely filing 
of a state charge, cannot' foreCI()se federal relief. . ." 

Leliman v. Nakshian,453 .U~S. 156 (1981): . 

Federal employees are not entitled to a jury trial in an ADEA suit as are private sector 
employees. Sovereign immunity principles preclude such a right in the absence of a clear 
expression of congressional intent. 

'j 

EEOC v. Wyomine, 460 U~S. 226 (1983): 

The Tenth Amendment does not preclude application of the ADEA to state and local government 
employers. . ' 

Trans World AirHnes v. Thurston, 469 U.S. 111 (1985): 

The transfer .policy. that did not allow 60 year .old pilots. to bump less senior flight engineers 
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while allowing younger pilots disqualified for reasons other'than age to automatically do so was' 
age discrimination with regard to a privilege of employment and violative ofthe ADEA. ' 

, The case also established that a violation of the ADEA was willful (and the violator liable, for 
liquidated damages) if the employer "knew or showed reckless disregard" for the matter of 
whether its conduct was prohibited by the Act. 

Johnson v. Mayor or Baltimore, 472 U.S. 353 (1985): 

City of Baltimore must prove that its age 55 mandatory retirement for firefighters was based on 
,a BFOQ. It is not sufficient for the City to simply point out or reference a federal civil service, 
state which applied an age 55 mandatory, retirement for federal firefighters. 

'Vesf(~rn Airlines v. Criswell, 472 U.S. 400 (1985): 

To prove a BFOQ, an employer mustshow, first, that the age limitation is reasonably necessary 
to the essence of its business. It must then show either that it had a factual basis for' believing 
that all,or substantially all persons over the age in question would be unable to perform safely J 

and efficiently the duties of the job involved, or that it is impossible or highly impractical to deal 
with older employees on an individuali'zed basis. ,The Court said the greater the safety factor, 
measured by the likelihood of harm and probable severity of that harm in case of an accident, 
the more stringent may be the job qualifications ,designed to insure safety. 

Public 'Employees Retirement System or Ohio v. BeUs, 4~2 U.S. 158 (1989): 

ThlSupreme Court interpreted the Age Discrimination in 'Employment Act of 1967, as amerid~ : 
(ADEA), 29 U.S.C. § 621 et seq., with regard to the legality of employee benefit plans, and 
rejected longstanding EEOC interpretations relating to employee benefits. The Court determined 
that employee benefit plans were exempt from the purview of the ADEA as long as such plans 
were not amethod for discriminating in non-fringe benefit'aspects of employment., An employee 
would bear the burden of proving discrimination in a non-fringe benefit area. The effect of this 
deCision was to permit virtually any age-based differential in treatment in the area. of fringe 

, benefits; for example, an employer could decide to deny ~ick leave or vacation pay for persons 
over the age of 50, as long as the decision was not taken to force such persons to retire or to 
retaliate for prior EEOC activity. ,Congress overruled Betts by way of the OWBPA of 1990 
which, for the most part, restored the law to its pre-Betts state. 

, ,Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991): 

An individual's claim under the ADEA may be subjected to c0t:TIpulsory arbitration pursuant to 
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,'~' ..... , 
) , an arbitration clause ,set forth' in a'.fegi~trationapplieation:witha stock e~change. 'This holding 

" 

does not preclude the individual framfiling a charge with the EEOC or affect' the EEOC's' 
investigative and ynforcement authority, under the ADEA: " ' 

, , • j , 
Astoria Federal Savi~gs and Loan A~sociation v. Solimino, 501 U.S. 104 (1991): 

:: ' .' , I . .' 

Judicially unreviewed' state ',ad'ministrative findings have no preclusive effect on age
'discrimination proceedings in federal court. 

Gregory v. Ashcroft, 498 U.S. 980 (1991): 
, ' 

Appointed state court judges are not covered by the ADEA because the Act's term "employee" 
excludes elected state officials, (including judges) and most;high:-ranking'stateofficials, including 
"appointees on the policymaking level," a category to which an appointed judge could reasonably 
be said to belong. " 

, Stevens v. Dept. of Treasury, 500 U.S.,! (1991): 

Clarified that' a federal employee'v:,ho chooses to go directly to court must fif~, a no'ticeof an 
intent to sue with EEOC within 180 days of the, alleged unlawful practice, and file a lawsuit after 
the expiration of 30 days. This decisi_on corrected an erroneous lower court reading' of the 
statute to the effeCt that suitrnust pe filed within 180 days and EEOC notified within ,3D days 
of the filing. ' ,,", ' 

H~zen, P~per, C().,v.~l~iggj'ns, 113 S.Ct. 1701 (1993): ' 
"., 

Discharging an older employee for the sole purpose of preventing the vesting of pension rights 
that rest on basis of years of service With an employer does not viblate'theADEA;, ' 

," , '" ',' . 
" 

The "knowing orTeckless disregard" standard for d~term'ining willful violatiorts 'of the ADEA 
applies not only where age discrimimition entered into an employment:decision through a formal 
and facially discriminatory policy but also in cases where age is an informal and undisclosed 
motivating factor. ' 
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Ecjua'f Pay Act 

, Corning Glass Works v. Brennan, 417 U.S. 188 (1974): 

Court laid out requirements for prima facie case under 'EPA. Plaintiff must show that employer 
pays different wages to employees of opposite sexes for 'equal work on jobs the performance of 
which requires equal skill, effort and responsibilityanq which are performed under similar 
working conditions., ' 

Rehabilitation Act 

Southeastern Community Col1egev. Davis, 442 U.S. 397 (1979): 

An educational institution may requirereasohablephys(cal qualifications for admission toa ' 
, clinical' training program. Respondent was not qualified ,because she could not' meet the' 

coHege's legitimate physical requirement of ability to understand speech without lipreading,and 
no accommodation existed that would permit her' to b~nefit from the program., 

"	This 9ase is significant for EEOC because it explains that,if an otherwise qualified individual 
cannot meet a particular qualification standard because ofa handicap, s/he must show either that 
the : standard is not legitimate, or that there is a reasonable accommodation that will enable 
him/her to meet the standard. 

'Alexander v. Choate, 469 U.S. 287 (1985)': ' 
J 	 ' . 

An across-the-board reduction in the number of days of inpatient hospital care covered by 
Medicaid does not violate Section 504 of the Rehabilitation Act by virtue of having an adverse 
impact, on persons with' handicaps. Court upheld the' reduction because individuals with 
handicaps ,had "meaningful and equal access" tothe'number of days of coverage being offered. , 
'This case is significant for EEOC' because it severely lfmits the use of impact analysis in the 
benefits area when disability discrimination is at issue. 

School Board of Nassau County v. Arline, 480 U.S. 273 (~987): 

People with contagious diseases are protected by Section 504 of the Rehabilitation Act, and a 
person with tuberculosis can be a handicapped person. ' This case is significant for EEOC 
because it sets forth the direCt threat analysis adopted by Congress in enacting the ADA. 
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\" Ul "Ill! :;I!uannlon ana Cl)lll-k"Ol Ul ..u- *-t:a..u,,' ...,' 
(ii) ~ ~ preflight. intligbt, or airpOrt advi

sory ServIce to mrel'aft operators; 01' 

(8) is the immediate super:visor of any employee de
scribed in so.bparagr'apb (Al; and 
(2) "SecretaIY'". wben used in CQDIlection with -air traffic 

controller" or '"controUer"'. means the SecretarY of Transpo1'"' 
tation with respect to controllers in the Department of Trans
J)OI'tation. and the SecretarY of Defense with respect to control
len in the Department of Defense. 

CHAPTER 23-MBIUT SYSTEM PRINCIPLES 
See. 

230L Merit sys\em
~~Ie8_
2302. Prohibited pract.i_.

2303. Prohibited _ .....1 actieea io the Feder&) Bareau ", lavet!ti,gatio.n. 

2304. Rea)lOlUlibilf"~ ~aenJ Acmuatin,g Oftice. - _ 

2305. CoordiDa~~ CllIIrtalD other pnwisioos ",Iaw: 


12301. Merit system principles 
(a) This section shall apply to-

(1) an Executive ag~ and 
(2) tAle GovermneDt Printing Ofti.ce. 

(b) Federal personnellD8DBgemeot should be implemented con
8istent with the foDawing merit system ~:fAes: 

(1) Recruitment should 6e from q . ed indivicluala from 
appropriate sources in an endeavor to adtieve a work force 
from au segments of society, and selection and advaacement 
should be detennined HOlely on the basis or relative ability,
knowledge. and skills. after fair and opeD competition which 
BSBUreS tbat all receive equal opportunity. ' 

(2) AU em:r1oyeea and applicants' (or employment should 
receive fair an equitable treatment in aU 88~ of personnel 
management witbout regard to political afflliation. race. color, 
religion. national origin, sex, marital status, age, or handi
capping condition, and with proper regard for their pri93CY and 
constitutional rights.

(3) Equal pay should he provided for work of equal value, 
with appropriate consideration of both national and local rates! 
paid by employers in the private sector, and appropriate incen
tives and recognition should be provided for ~Uence in per
formance. 

(4) AD employees should maintain high standards of integ
rity~ eonduet.. aad coneem for the public interest. 

(5) The Federal work force should be used efticieutJy and 
effectively. - , 

(6) Employees should be retained 00 the basis of the ade
quacy of' their performaace. inadequate performance should· be 
corrected, and employees should be separated who cannot or 
wiU not improVe their performance to Dleet required standards. 

(7) Employees should be provided effective education and 
training in eases in which auch education and training would 
resuJt in better organizational aad individual performance. 

(8) Employees sbould be
(A) protected 8gainst arbitrary action, personal Cavor

itism, or coercion for partisan political purposes, and 
(B) prohibited from usiDg their official authority or in

Ouence for the pn.rpose of iDterf'ering with or affecting the 
result of an el~OD Of a nomination for eleetiOil. 

(l3&) 
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