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pISCRIMINATION IN THE PRIVATE WORKPLACE
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PART II. DISCRIMINATION IN THE PRIVATE WORKPLACE

St. Mary’s Honor Center v. Hicks, 113 S. Ct. 2742
(U.S., 6/25/93)

Summary

The Supreme Court’s message in Hicks sounded
much like that sent in its series of employment discrimina-
tion cases issued in the 1989 term—job bias will be more
difticult for plaintiffs to prove. It had been four years
since the High Court had issued a ruling with such poten-
tially far-reaching consequences. :

Hicks raised procedural questions about proving and

defending employment discrimination cases, believed to -

have-been long settled by judicial precedent and 20 years

* of case law. Specifically, it involved the quantum and .

type of proof necessary for a plaintiff to meet his or her
ultimate burden of proving that discriminatory animus
motivated a particular employment decision.
Traditionally, a three-part scheme for proving dis-
crimination has been applied in disparate treatment cases,
i.e., cases in which intentional discrimination is claimed.
First, the plaintiff is required to raise a prima facie infer-
“ence of bias by a preponderance of the evidence. This
shifts the burden of proof to the defendant, who must
produce at least one legitimate, nondiscriminatory expla-

nation for why it took the employment action challenged -

by the plaintiff. It then becomes the plaintiff’s burden to
show that the explanation proffered by the employer was
“pretextual’—not the true reason for its actions. See e.g.,
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973);
United States Postal Service Board of Governors v. Ai-
kens, 460 U.S. 711 (1983); Texas Department of Commu-
nity Affairs v. Burdine, 450 U.S. 248 (1981).

Up until Hicks, and recent rumblings in the circuits,
there seemed to be little doubt that the “pretext” inquiry
involved whether the employee had successfully discred-
ited the employer’s explanation. If the explanation posited

by the employer was shown to be untrue, the inference

was the:s!
natory.

.€ real reason was more likely than not discrimi-

~ The issue Hicks raised was whether plaintiffs, under
this three-part proof scheme, should be entitled to judg-
ment as a matter of law when the employer’s reasons fall.
under the weight of the evidence. In what many called a
blow to civil rights law, and a coup for employers, the

© 1993 LRP Publications; all rights reserved.

Court ruled 5 4 that proof of prctext did not automatically
compel Judgment in the plaintiff’s favor.

In what appeared to many civil rights advocates (as
well as the ’dnssent) to be a monumental departure from

 prior law, the Court held that it is not necessarily enough

to discredit|the employer’s proffered reasons in order to
prevail, because proving pretext (that the employer lied)
is not the same as proving intentional discrimination (that
the employer intended to discriminate). The Court re-
minded us that the burden of proving intentional discrimi-
nation, not _]USI pretext, remains at all times with the
plaintiff. ; !
It leftlit to the discretion of the fact-finder, however,
to determine whether this additional measure of proof,
referred tojas “pretext plus,” will be required in a given
case. In other words, a fact-finder may find, as it did in
Hicks, that a nondiscriminatory reason (which the em-
ployer may not even have stated) actually motivated the
challenged|act, even though the reasons set forth by the
employer were shown to be prextual.

The lxlajoﬁty opinion, delivered. by Justice Scalia
and joined by Justices Rehnquist, O’Connor, Kennedy
and Thcmgs, refused to view its approach to disparate
treatment cases enunciated in Hicks as a step backwards
in civil rights law, or a departure from precedent. In
keepmg wu:h prior Supreme Court authority, the majority
explained that once a defendant has met its burden by
producing|a legitimate, nondiscriminatory explanation,
the prima facie case has been rebutted and the presumption
of discrimsination raised by the prima facie case “drops
out.” The burden of proof once again is the plaintiff’s. -

Essentnally, the majority was not comfortable with
the notion! that employers could be liable for intentional

. discrimination where only pretext—but not intent—is

demonstrated. The reason is that, in its view, disproving
an emploiler’,s explanation is not the same as proving
intentional discrimination. It is possible, the Court says,
that when all is said and done, the real reason the employer
acted will not be discriminatory. .

The] dissent, written by Justice Souter and joined
by Justices “Vhite, Blackmun and Stevens, berated the
majority for raising the standard of proof for plaintiffs in
these types of cases, and substituting a proof scheme that

“promises to be unfair and unworkable.” These Justices
warned that triers of fact should not look “beyond the
employer|s lie by assuming the possible existence of other
reasons the employer might have proffered without lying.
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By tellihg the féét-ﬁndér to keep digging in cases where

the plaintiff’s proof of pretext turns on showing the em-
ployer’s reasons to be unworthy of credence, the majority
rejects the very point of the McDonnell Douglas rule
requiring the scope of the factual enquiry to be limited,
“albeit in a manner chosen by the employer.”

This is what happened in Hicks. Although the trial

judge did not believe the reason the employer gave for
Hicks’ discharge, i.e., misconduct, he found that the plain-
tiff’s race was not the reason either. Rather, the judge
gleaned that Hicks was' removed for two reasons never

evenarticulated by the employer—personal animosity and
the desire to “clean house.” The Eighth Circuit Court of
Appeals reversed the finding of no discrimination. It took

the position that the plaintiff was entitied to judgment
because he disproved the employer’s reasons..

Legislation has been introduced in both the House

and Senate to reverse Hicks, and allow a plaintiff to prevail
if either the employer fails to rebut the prima facie case,

" orif the employee can show that the proffered nondiscrim--

inatory reasons were false.

Hicks seems to be a victory for business, at a time
when compensatory and punitive damages raise the stakes
in employment discrimination litigation. It is likely, how-
ever, that Hicks will be read narrowly—the decision does
not require proof of “pretext-plus.” The trier of fact may
very well draw an inference of .discrimination based on
evidence of pretext alone. .

But civil rights advocates are concémed, nonethe—

less. In their view, Hicks places employees in the rather
‘awkward position of having to anticipate and prepare
" defenses for explanations not necessarily even relied on

by an employer. Of course others applaud the ruling for -
ensuring that employers will not be liable when their -

reasons are false, but not discriminatory.

3

William G Mahoney, et al. v. RFE/RL, 818 F Supp.
1 (D. D.C, 11/24/92)

Summary

When you chose to work abroad for an American
business, you risk losing some of your protections against

‘employment discrimination. This proposition is not as_

risky as it was, liowever, before legislation and judicial
interpretation recognized the need for all employees, here
and overseas, to benefit equally.

As originally drafted, none of the federal antidis-
crimination statutes explicitly provided for extraterritorial
jurisdiction. The presumption. was, therefore, that U.S.

-2

borders defined the American workplace. But the growing

number of American workers overseas—and the concom-
~ itant growing number of bias concerns—forced the issue
before Congress in the early '80s. By amending the Age

Discrimination in Employment Act (ADEA) in 1984 to

make age discrimination on foreign soil an unlawful em- -

ployment practice, Congress issued a limited response.

| But discrimination on other bases, namély those
dé‘lineated in Title VII and the Rehabilitation Act, would

still not be actionable against American employers on

foreign soil. This is what the U.S. Supreme Court said
in} 1991 in Equal Employment Opportunity Commission/
Bc?ureslan v. ARAMCO, 111 S. Ct. 1227 (1991).

In this case, a U.S. citizen born in Lebanon and -

-working in Saudi Arabia for a Delaware corporation al-

leged national origin discrimination when he was dis-
charged. The petitioner argued that as an American
citizen, he was entitled to Title VII's protections against
discrimination in the workplace, notwithstanding the fact
that it was in Saudi Arabia.

i The High Court simply could not ignore the fact -

that Title VII, unlike the ADEA, did not contain specific

~lari}guage extending that statute’s jurisdiction extraterrito-

rially. The Court explained that if Congress intended this
result, it would have designed that statute to reach em-
ployer conduct beyond the United States. And if it later
desired to bring about that result, it would have amended
Tntle VII like it did the ADEA in 1984. Since Congress

: did neither, and nothing in the statute or legislative history

pe%suadcd the Court towards a contrary interpretation,
Tltlc VII was not available to this plamtlff to remcdy the
conduct he charged.

With this literal construction of Title VII, the Court

precluded all job bias claims, except those raised under -

the:I ADEA, by American workers abroad. Dissatisfied

with this anomolous result, Congress again addressed the

issue, and took initiative to reconcile these divergent ap-

plications of federal antidiscrimination legislation. After - -

ARL&MCO was issued, Congress amended Title VII in the

~ Civil Rights Act of 1991 to bar employment discrimina-
tion against U.S. citizens employed in foreign countries

by /American owned or controlled companies. The result

~ of this legislation was, essentxally, to render ARAMCO

void.

But even with extraterritoria]ity now built in, the
ban on bias is not absolute. Congress was careful to carve
outi an exception reflecting the need to acknowledge so-
cial, policy and legal considerations of the “host” coun-
tries for American businesses.

© 1993 LRP Publications; a}l rights reserved.
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~Congress exemp:zd companies from coverage under.
cither statute where conpliance would result in the viola-
iion of a law in the for 21gn country This is known as the
~foreign laws” excepﬂun See e.g., 29 USC 623(f)(1).

Mahoney llll.lStI‘c;:tS how that provision comes into
play. In this case, em:ioyees of an American broadcast
services operation whe: were stationed in Munich, Ger-
many were fired from :heir jobs. The plaintiffs filed suit
against their employ=. Radio Free Europe and Radio
Liberty, claiming thar -heir removal vioclated the ADEA.
The employer was a Delaware-based corporation with
~ more than 300 U.S. ci:izens working at the Munich facil-

' ity, and- its activities were supported almost exclusively
by federal funds. :

The plaintiffs wzre fired pursuant to the labor cori-
tract between the paries, which expressly provided for
mandatory retirement zt age 65. Both plaintiffs had turned
65. Interestingly, the :ssue in Mahoney was not one of
intent. The employer conceded that the plaintiffs’ age was
the motivating factor in this employment decision. Rather,

the employer defendec the dlscharge by ralsmg the foreign
 laws exceptlon to the ADEA.

Essentnally,, the =mployer argued that the exception
was applicable in this case because mandatory retirement
at 65 was German lav.. Providing otherwise in a contract,
thus, would result in the type of conflict Congress hoped
. ‘to avoid with the forzign laws exception.

29 USC 623(f) states that “it shall not be unlawful
for an employer, employment agency, or labor organiza-
tion (1) to take any action otherwise prolubued .where
such practices involve an employee in a workplace in
a foreign country, and compliance...would -cause such
employer...to violate the laws of the country in which
such workplace is located...

The employer’ $ experts testified that mandatory
retirement at age 65 was “deeply embedded in German
collective bargaining agreements, and general labor pol-
icy.” But the court was not persuaded that the ADEA
- should be preempted in this case; it may have been Ger-
“man policy and practice to require mandatory retirement

in labor contracts at age 65, but it was not German law "

as contemplated by Congress. The court pointed out that

the contract at issuc involved private parties, and the

provisions therein were in no way mandated by the Ger-
man govemment

Here, then, the foreign laws exception was not an
"available defense for this. American employer.

© 1993 LRP Publications; al’:’i‘rights'reserved.

Hazen Paper Co. v. Biggins, 113 S. Ct. 1701 (U.S,,
4/20/93)

Summary

With Hazen, the Supreme Court ended the recent
debate over the meaning of “willful” found in that section
of the Age Discrimination in Employment Act (ADEA)
prowdmg for liquidated damages. .

Although the Court earlier set out the parameters for
establishing a willful violation under the ADEA, rulings in

| . . .
lower federal courts reflected confusion and inconsistency
regarding the application of those parameters. The Court,
in Hazen, actually said little that was new on this issue;
it was well aware that it was important to reiterate, how-
ever, that which it had already established as ADEA law.

: z!lx second issue involving pension plans and age
discrimination was also addressed.
‘ In Hazen, the plaintiff had been hired as a technical -
director at a paper manufacturing company in 1977. In
1986, he was fired at the age of 62, just a few weeks
before }us pension was going to vest. Under the company’s
pension plan, pension benefits vest after an employee
serves| for ten years. The plaintiff filed suit under the
ADEA claiming that his discharge was discriminatory
due to|his age. The jury not only found that the plaintiff
was the victim of age bias, but that the employer engaged
in w;!ffui conduct. This meant that the employer was
required to pay the plamtlff liquidated damages. The jury-
also found an Employee Retirement Income Secunty Act .
(ERISA) violation. 29 USC 1140.

'I'he district cout granted the employer’s motion for
]udgment notwithstanding the verdict with respect to the
fmdmg of willfulness, and the Court of Appeals reversed
this portlon of the verdict.

Sectlon 7(b) of the ADEA, 29 USC 626(b), states .

that “Amounts owing to a person as a result of a violation

of tho chapter shall be deemed to be unpaid minimum

‘w’age]s or unpaid.overtime compensation for purposes of
sections 216 and 217 of this title: Provided, That liqui-
dated damages shall be payable only in cases of willful
violations of this chapter.” (emphasis added).

~ |The Supreme Court thought it. b=d clearly defined
this proviso in Trans World. Airlines, Inc. v. Thurston,
469 U.S. 111 (1985). In that case, it determined that a
“wxllful" violation was one where an employer either
knew that his actions contravened the ADEA or showed
reckless disregard for that fact. Many of the lower courts
felt this standard made it too easy to collect double

dama;ges
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The meaning the Court ascribed to willful was that
which defined the term in other criminal and civil statutes,
the Court pointed out. It had, in Thurston, rejected a

broader definition, concerned that the “two-tiered” liabil-"

ity system built into the ADEA, ie., those violations
which do, and those which do not trigger double damages,
would be vitiated. This standard would have required a

finding of willfulness when the employer was aware that .

the ADEA “was in the picture.” .

‘ The Court proclaimed Thurston clear, and good
law. And it explained that under the standard articulated
therein, not every knowing reliance on age will necessarily
be a “knowing” violation for the purpose of establishing
willfulness. It was referring to exceptions found in the
ADEA where age may permissibly be factored into- an
- employment decision. It is possible, the Court said, that
employers may in good faith rely on age in making an
employment decision, and that such reliance and person-
nel actions flowing therefrom will not give rise to double
damages.

Examples are where age is a bona fide occupational
qualification, 29 USC 623(f)(1), where a bona fide senior-

ity system and employee benefit plans are involved,
623(f)(2), and where certain types of employees, i.e., bona
fide executives and high policymakers, are at issue.
The Court also did not find Thurston distinguishable,
as had some lower courts, because that case involved an
unlawful formal, facially discriminatory company policy
rather than informal animus against an individual like

that charged in Hazen. It announced that the willfulness .

standard of Thurston and Hazen were applicable to all
types of disparate treatment cases. It added that once
willfullness is shown, “the employee need not additionally
demonstrate that the employer’s conduct was outrageous,
provide direct evidence of the employer’s motivation, or.
prove that age was the predominant rather than a determi-
native factor in the employment decision.”

Hazen is also important because it speaks to a matter -

~ presenting the courts with some difficulty—the interplay
between the vesting of a company’s pension plan and
age discrimination. As we have already seen, not every
decision based on age is discriminatory. Certainly, em-
ployment decisions which relate in some way to age but
do not actually rely on it should not be suspect urider the
ADEA. : o

This scenario was present in Hazen. Justice O’Con-
nor, speaking for a unanimous court, identified the basis
on which the plaintiff’s pension would vest as years of
service and not age, as the plaintiff had contended. There-
fore, age was not the factor that motivated the decision

-4

to discharge the plaintiff and, thus, caused the interference
with vesting. The Court explained that to prove disparate
treatment under the ADEA, age must be the determmatwe:
reason for the employer’s actions.

| The Court recognized the analytic difficulty pre~
sented in cases such as this one, where age is closely
correlated to years of service. However, it pointed out
that 'an employee can work for ten years and be eligible
for Yesting and still be outside the ADEA's protected age
range.

" Although the ADEA ‘would not be available to

| Hazen plamtlff the Court reminded us that another statute,

ERISA was available to remedy the type of conduct

challenged in Hazen

Barbara Landgraf v. USI Film Products, 968 F.2d

- 427 (5th Cir., 7/30/92) .

Summary

|  The judiciary, legislators and parties to employment
dlscnmlnatlon suits will be relieved when the U.S. Su-
preme Court resolves the debate over the retroactive effect
of the Civil Rights Act of 1991—one that has been raging
for the past two years. '
- | InFebruary 1993, the Court granted review of Rwers
V. Roadway ‘Express, 973 F.2d 490 (6th Cir. 1992) and
Landgraf v. USI Film Products, 968 F.2d 427 (5th Cir.
199?) two circuit court rulings holdmg-—-as did most
circl‘uits addressing the issue-—that prospective application

of the statute was the appropriate interpretation of legisla-

tive intent. The Court will hear both cases this fall. [As

“of the date of publication, no decision had been issued.]

The Civil Rights Act of 1991 forever changed the-
landscape of job bias law by amending federal discrimina-
tion statutes to include, inter alia, “legal-type” relief. That
is, plaintiffs alleging employment discrimination could
now, for the first time, seek compensatory and punitive
damages as a remedy in these suits. Jury trials were also
made available.

Prior to the passage of the Act, ohly equitable reme-

dies, such as back pay, reinstatement and promotions,

could be awarded to winning plaintiffs. When draiting

" these statutes, Congress did not provide for relief in the

|
forr‘n of damages, and neither administrative nor judicial
interpretation ever reflected a contrary view. Rather, the

natlljre of relief was “make-whole” only—that is, to place
the victim of discrimination into the position he or she

-would have occupied had the unlawful conduct not oc-

' © 1993 LRP Publications; all rights reserved.
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the substantive rights and hablhues on unsuspectmg de-
fendants. E

Landgraf involved the Act’s damages and jury trial
provisions. Section 101(2)(b). The plaintiff in that case
had filed suit alleging that she was sexually harassed,
retaliated against and constructively discharged under Ti-
tle VIL. Like the Sixth Circuit in Rivers, the Fifth Circuit
declined to give these provisions retroactive effect.

Addressing the jury demand, the court stated that

“To require [the employer] to retry this case because of
a statutory change enacted after the trial was completed

would be an injustice and a waste of judicial resources.”
As for damages, the court found that “manifest injustice”
would obtain if they were made available to plaintiffs for

pre-Act conduct, as they are a ‘seachange in employer .

~ liability for Title VII violations.”

In deciding the retroactivity quesnon, the court fo-

cused on the practical consequences involved. It resolved -

that applying the law retroactively would place too big a

burden on employers-because compensatory and punitive

damages “impose ‘an additional or unforseeable obliga-
tion’ contrary to the well-settled law before the
amendments.”

The Equal Employment Opportunity .Cofnmi'ssion
(EEOC) has also participated in the frenzy by switching
its position midstream on the issue. The Bush administra-

tion had supported prospective application of the 1991

Act, and the EEOC had followed. However, with. the

recent change in administration—and the leadership at.

EEOC—retroactivity became the cry.

In the spring of 1993, the EEOC voted twice to
rescind its year-old policy and, following its lead, the
Justice Department modified an amicus brief alreading
pending before the U.S. Supreme Court in Rivers and
Landgraf. An EEOC directive to staff, however, advised

not to reopen any cases closed as of June 2, 1993, the

date of the directive. Underlying the EEOC’s new ap-
proach was the view that the employer, not the victim of
. discrimination, should bea; the burden of its conduct.

[Note: the Age Discrimination in Employment Act
(ADEA) was not amended in the 1991 Civil Rights Act.
As a result, ADEA claimants can not enjoy the benefits
of jury trials'and damages available to plaintiffs bringing
" suits under other statutes, i.e., Title VII and the Rehabilita-
tion Act. Federal employees are the hardest hit by this
omission, however, as private sector litigants can already

have their cases heard by juries and may be entitled to -

double damages if a willful violation is proven.]

-6
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Patricia Milligan-Jensen v. Michigan Technologi. -

(}al University, 975 F.2d 302 (6th Cir., 9/17/92)

|

 Summary

| In 1993, the U.S. Supreme Court granted certiorari
in Milligan-Jensen to determine what role after-acquired
e:vidence of employee misconduct plays in Title VII suits.
The controversy generated over this issue continues in

» the courts, however, because the parties settled the suit

before the Justices had the opportunity to rule.

More and more employers are defending against
charges of employment discrimination with after-acquired
eyldence of job application fraud or employee miscon-
duct In.most cases, the evidence has been discovered by
the employer during the discovery process in the Title
VIl case, and is used to nulhfy any request for relief by
the plaintiff.

Employers are arguing that if an employee lied on
a jOb application and, but for the lie he or she would not
have been hired—or would have been fired if the lic was

‘revealed during the employment relationship—the issue

of Title VII damages bccomes irrelevant. In short, an
employee not entitled to a _]Ob is not entitled to damages
ﬂowmg therefrom.

~The circuit courts seem to have splintered off into
two camps on the subject of after-acquired evidence. One
insists that evidence acquired post-termination serves as
a }comp]ete bar—or defense—to discrimination claims.

&é

. ;,f“:

i
S

The other does not call for such a harsh result. It recog-

1g‘nored it should not foreclose liability either. Rather,
the evidence should be used to limit damages or to im-
peach the plaintiff’s credibility at trial.

In Milligan-Jensen, the plaintiff had filed a Title
VII suit claiming that she was fired from her security
officer position because of her sex and in retaliation for
ﬁlmg a complaint with the Equal Employment Opportu-
mty Commission. Her employer then discovered, while

_ preparmg to defend the Title VII action, that the plaintiff

ornltted a prior DUI conviction on her employment appli-
catlon
l The Sixth Circuit followed the approach adopted

. by, the Texitli Circuit in Summers v. State Farm Mutual

Auto. Inc. Co, 864 F.2d 700 (10th Cir. 1988). That court

- granted summary judgment in a bias suit to an employer

who had discovered over 150 instances of falsified re-
cords See also, Redd v. Fisher Controls, 62 FEP 465,
No A 91 CA 691 (W.D. Tex. 1992) (relief barred where
fired employee did not reveal felony conviction on job

© 1993 LRP P_ublfcations; all rights reserved.
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app! jcation, and cmployer proved that she would not have

been hired or would have been fired if it knew of the -

conviction and falsification).

Similarly, this year in Agbor v. Mountain Fuel Sup-
ply Co., No. 92-C-0343A (D. Ut. 1993), a district court
in the Tenth Circuit granted summary judgment for an
cmployer who learned, during the pre-trial process, that
the plaintiff lied about being an American citizen on
his employment application. The employer had presented
uncontroverted evidence similar to that raised in Redd.
A few days later, a district court in the Second Circuit
declined to dismiss a Title VII suit even though the plain-
tiff had falsified her insurance application and insurance
¢laim. This misconduct was discovered during the plain-
tff’s pre-trial deposition on the Title VII claim. In this

court’s view, the plaintiff’s misconduct had little rele- '

vance in assessing her discriminatory discharge claim.
Smith v. Equitable Life Assurance Society, 90 Civ. 7742
(S.D.N.Y. 1993).
The government, in a brief submitted to the Supreme
Court in Milligan-Jensen, urged that Court to follow the
" approach taken in an Eleventh Circuit decision. In Wallace
. v. Dunn Construction Company, Inc.,968 F.2d 1174 (11th
Cir. 1992), the court held that while the plaintiff, who had
engaged in application fraud (failed to disclose narcotics
conviction), would not be entitled to prospective reme-
dies, after-acquired evidence could not be used as an
affirmative defense to Title VII liability.
The circuit courts are in need of guidance in order
to avoid such divergent applications of the after-acquired

evidence defense. Although settling claims is favored, a -

ruling by the Supreme Court in Milligan-Jensen would
have saved litigators and courts much time and trouble.

EEOC v. Consolidated Service Systems, 989 F.2d
~ 233 (7th Cir,, 3/4/93)

I Summary

When a Korean-owned small business hired almost
all Koreans, and Koreans accounted for less than one-
percent of the work force, the Equal Employment Oppor-
tunity Commission (EEOC) sensed discrimination. It filed

“suit against the company arguing that its preference for
Koreans violated Title VIL

The Seventh Circuit Court of Appeals acknowledged
the existence of an “ethnically imbalanced workforce.”
However, it would not conclude that the xmbalance re-
sulted from discrimination. .

© 1993 LRP Publications; all rights reserved.

" The company was a “mom and pop-like” janitorial
and cleamng service in the Chicago area, and the owner
was a Korean immigrant. Most of his cmployees hired
by word of mouth, were Korean immigrants as well. The
employer conceded that he did not recruit employees
outside of his community. He did place one ad in a Kore-
an-language newpaper which ran for three days, and two
ads in the Chicago Tribune, but he found these methods

“of rccmltmg unavailing.

Notwithstanding the employer’s hiring practices,
and the skewed ethnic make-up of his company, the court
declined lto impute to him intent to discriminate. Instead,
it found that this employer hired as he did because his
method vélas effective and cheap. And it would not require
him to recruit in other ways in order to ensure an ethnically
balanced4 workforce. In the court’s view it was second-

, ary——-and for a Title VII analysis irrelevant—that this

employer may have preferred a predominently Korean
workforcle

Thg Court emphasized the specnal circumstances
inherent in “ethnic communities,” and recognized that it

 was inevitable that “recruits will be drawn disproportion-

ately from the community.”
“It would be a bitter 1rony,” the court lamented, “if

the feder%il agency dedicated to enforcing the antidiscrimi-

nation la}vs succeeded in using those laws to kick [immi-

grant bus;iness owners] off the ladder by compelling them

to institute costly systems of hiring. There is equal danger
to small black-run businesses in our central cities. Must
such busmesses undertake in the name of nondiscrimina-
tion costly measures to recruit nonblack employees.”

In|another interesting ruling this year involving .
national origin bias, the Ninth Circuit Court of Appeals
held that} it may be okay for an employer to require that
only Enghsh be spoken in the workplace.

In Garc:a v. Spun Steak Co., No. 91-16733 (9th Cir.
1993), the company, a meat processmg plant, instituted a
policy wherein its employees were only able to speak
English on the job. The company employed 33 workers,

24 of whom were Spanish-speaking (bilingual).

The district court had found that the employees had
raised a prima facie inference of disparate impact due to
the existence of the English-only policy, and that the
employer failed to adequately jusiify its action, so as to
avoid Tltle VII liability. The appeals court disagreed with
the lowe; court and the employees that the rule affected
the terms, conditions or privileges of their employment.

In particular, it ruled that Title VII does not ensure "
employees unrestricted rights to express their cultural
identity. ]Moreover, although the rule may have inconve-
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II. Interpretive Issucs ‘

1. The Act explicitly states that the burden on the individual’s religion must serve a
compelling interest by the least restrictive means. The government can no longer argue that its
general policy serves a compelling interest. Rather, it must have a compelling interest in
refusing an exception to religious objectors. The government should not inflate its alleged
interest by speculating about mass conversions. The typical case involves a religious practice
that holds few attractions for persons not already commiticd to the claimant’s faith.

2. The analysis should begin by identifying the harm that government is trying to
prevent. Does the government seek (o prevent that harm where ever it appears, however and
by whomever it is caused, without exceptions, across the full range of its responsibilities? If
so, preventing this harm might be a compelling interest. If not, the government itself has not
treated the interest as compelling.

3. Even if the government has pursued a no-exceptions policy, the question remains
whether the interest in uniform enforcement is so important that it overrides constitutional rights,
We think that often the answer should be no, and that the government has historically been too
quick to say yes. As Bill Bryson said, every bureaucrat thinks that what he does serves a
compelling interest. He has a narrow mission and his own statute to enforce, and RFRA is not
his responsibility. The agency can provide information, but its own assessment of the
compelling interest question is not objective or impartial, and it is rarely informed by much
experience with constitutional questions or a full understanding of the constitutional values at
stake.

We did not have time to discuss general criteria for this decision, and no verbal formula
can capture all the cases. But in general we think that the government has a compelling interest
only when the burden on religious practice is necessary to prevent significant tangible harms,
such as physical injury, real threats to public health, or deprivation of property. Protecting
others from inconvenience, annoyance, or offense is not enough. Often the government’s
principal interest is in its own administrative convenience, or in the symbolic value of a no-
exceptions policy, or in the political value of defeating the faith group that wants an exception.
These sorts of interests are not enough. .

4. Assuming a compelling interest in a no-exceptions policy, it is still important to ask
if the government can prevent the harm it fears with a less restrictive means. Least-restrictive-
means analysis can sometimes lead to win-win solutions, in which the government can achieve
its goal without exception and the religious minority can practice its faith. That these solutions
sometimes cost money is not a compelling reason to refuse them. '

5. Substantial burdens on the exercise of religion are not confined to specific religious
rituals or doctrinal tencts. Some of the most important cases involve economic or regulatory
burdens that hamper a church’s performance of its religious mission. The zoning cases are an
cxample that played a prominent role in the Congressional debate.

Similarly, although we did not discuss the point, nothing in RFRA requires that the
burden fall on a central part of the claimant’s faith. Centrality may sometimes be relevant to
the compelling interest test; a greater government interest would be required to compellingly
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outweigh the right to be married in church than 1o compellingly outweigh the right to throw rice
at church weddings. But we think it clear that there is no threshold requireinent of centrality.

6. We agree that believers have no right to demand that the government practxce their
religion with them or for them. But it should not be dispositive to label a practice "internal
government operations, " if in fact it has tangible external consequences on the religious practices
of individuals. The most troubling case here is Lyng, where the government destroyed an
ancient place of worship. That destruction burdened religious exercise, even though the
government had acquired title to the sacred site.

7. We did not discuss the point, but we think the legislative history is reasonably clear
that behavior is religious exercise if religion is a substantial motive for the behavior. The
‘behavior need not be compelled by religion. - Religion is the motive for creating religious
institutions, and these institutions reguire autonomous management by persons committed to the
religious mission. Thus, government should not inquire into the religious motivation of every
decision such institutions make, seeking to regulate those decisions that seem secular to the
‘bureaucrat. This is what Brent Walker meant when he referred to issues of church autonomy.

8. We did not discuss this point either, but if the government thinks that a religious
claimant is clearly insincere, it should overtly challenge sincerity. Bad law has been made in
cases in which the government stipulates the sincerity of a claim that both government and judge
believe to be phony, and then the judge denies the claim by watering down compelling interest
or raising the threshold for finding a burden. And the claimant never gets a chance to present
evidence of his sincerity.

In litigating sincerity, consistency of practxcc is probatwc although none of us are perfect
and perfection is not required. Nor is sincerity a backdoor way of mtroducmg a centrality
requirement or of secondguessing the logic of religious beliefs. There is ample reason to
generally defer o the claimant’s statement of his own faith, but where sincerity is the real issue,
it should be litigated directly and not by subterfuge.

III. Other Issues

We also discussed other important issues that w111 principally be litigated under law other
than RFRA.

1. Religious free speech issues, especially the Equal Access Act and the EEOC
harassment guidelines. We appreciate the Justice Department’s amicus brief in Ceniceros v. San
Diego Unified School District. This is a very important case; the school district has declared
a limited forum to exist after the buses leave, but it allows all the secular clubs to meet during
lunch hour, when it claims that no forum can exist. This ruse renders the Act a nullity; if the .
Ninth Circuit approves, we hope that the Department will support.a petition for certiorari,

The principal problem with the EEOC Guidelines is vagueness and overbreadth. The
case that Doug Laycock mentioned, holding religious stories in the company newsletter to be
religious harassment, is Brown Transport Corp. v. Commonwealth, 578 A.2d 555, 562 (Pa.
Commw. 1990).
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2. Other Title VI issues, especially the exemptions in §§702 and 703(e)(2), which allow
religious employers (o prefer applicants of their own faith. These exemptions were given a
dangeronsly narrow interpretation in LEOC v. Kamehameha Schools, 990 F.2d 458 (9th Cir.),
cerl. denled, 114 S.C1. 439 (1993).

We did not get an opportunily W nention the good news that the EEOC has entered an
Arkansas case on behalf of an employee discharged for refusing to work on the Sabbath, and
that it apparcntly intends to take Sabbath cases much more seriously than in the past. Wc
appreciate this initiative, and hope that your office can cncourage it.

3. Pending legislative issues. We discussed without resolving the necessary scope of
exemptions in Senator Kennedy's bill to add sexual orientation to Title VII. Another set of
jssues that will be important to the evangelical and fundamentalist communities is taxation to pay
for abortion under a national health care bill, and the scope of any conscience clause for health
care providers who will not perform abortions. '

“We have not taken time to ship this letter around the country for six separate signatures,
. but each of us has participated in the drafing and approves the final product, The three
academic signers are of course writing In their personal capacity as scholars and not on behalf
of their institutions. Any of us would be pleased to discuss these issues further as cases unfold
and the government's position devclops.

Very truly yours,

B ey

Michael W. McConnell Douglas Laycock

William B. Graham Professor of Law Alice McKean Young Regents Chair in Law
The University of Chicago The University of Texas

Steven McFarland FEdward McGlynn Gaffaey

Director, Center for Law & Religious Freedom Dean and Professor of Law

Christian Legal Soclety Valparaiso University

Brent Walker Michae] Whitchead

QGeneral Counsel Christian Life Commission

Baptist Joint Committee on Public Affairs Southern Baptist Convention

cc:  William Bryson
Walter Dellinger
Stephen Neuwirth
Stephen Warnath
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- Henkln*""The 1nternat10nal 1aw of human rlghts paral?els and
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the UN Human nghts Commlttee thuq focuses on the 1aw of human

élts has taken shape.
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statutory and common lawﬁthat obtalns at the federal level
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thle the state\of human rlghts protectlon 1n the Un1ted
Stdtes has advanced 51gn1f1cant1y over ?he years,_many

oo 5 R S -

challenges and problemS\remaln. The elaborate structure -Qf
& B . . ¢‘ “)) N »

human rlghts law set forth 1n thls report emerged 1n the course¢g§*5”

\

hA E

fsweepmng hlStGIlCal narratxve dlsplaylng cruelty and 1n3ustlce

T .,, o ,_ %

alongsxde v151on and Courage. It has been a dlstlngulshlng
s \ L
characterlstlc of our polltlcal and 1egal system to weave the

constant poss1b111ty of change 1nto the fabrlc of e

.f. W : . !

1

‘!v ‘.
KRU

v




.-\ .

rlghts protectlon and foster human rlghts educatxon 1n the ;»f.f Gl
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SCHOOL OF LAW S B |
) . THE UNIVERSITY OF TEXAS AT AUSTIN

727 East 26th Szrpet « Austin, Texas 78705 3299 (512) 4 71 3275
Fax(512) 4 7] G988 » E-mail dlaycock@msmaz! latw. ute:xas edu

o Douglas Layf:ﬂcie -
Lo Ahce McKean Yong Regents Cbazr in Law

. June 24; 1994

‘M. Joel Kléin - . o
Deputy Legal Counsel e
White House Counsel’s Office e
1600 Pennsylvama Ave. '

Washmgton DC 20500

; Dear Joel L
, Thank you very much for arrangmg W’ednesday s meeting on the Religious . Freedom - -
~ Restoration Act. It was a special and unexpected honor to meet the President. All of us who .-
are interested in religious liberty are very much aware of his contmumg personal leadership on
' RFRA and we are grateful : oo . :

We thought it m1ght be helpful to prov1de a wntten summary of the key po1nts raxsed in
our meeting. ‘We will add a few others that " are 1mportant although we did not have time to
. dlSCl.lSS them - - .

1L Ineumnonal Issues

1. There was apparently unanimous agreement that. someone should be- gwen spec1a1 .
, respons1b1hty for enforemg the Act. The President said that it is very important to do this. We

think that the key person should. be ‘someone - who does not have conﬂlctmg respons1b1ht1es to |

the agencies and who has both_the responsubrhty and clout to say no'to an agency’s litigating
. position when necessary." To say no to the:agencies is not to hamper government functions; the.
faithful executien of RFRA 'is as much a furiction of the government as the faithful execution of
" any other law. ‘The Office of Legal" Counsel woild be an- appropnate place to locate
respons1b1hty for dec;tdmg what pos1t10n LO take on RFRA clalms ' o

S 2. We ant1c1pate some cases mvolvmg the Umted States but many more cases mvolvmg
staté’ and local government. ' It is important ‘that the Department of Justice help defend the
" constitutionality of the statute in the state and local cases. The Department will also cons1der
getting involved in.a few early cases that present key 1nterpret1ve 1ssues ‘We will try toalert
the- Department to such’ cases K - : Lo L

+
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II. Interpretlve Issues

1. The Act exphmtly states that the burden on the mdmdual’s rehglon must serve a

- compelhng interest by the least restrictive means. The government ¢ can no longer argue that its

'general policy serves a compelling interest. Rathier, it must have a compellmg interest in
refusing an' exception to religious objectors The government should' not inflate its alleged

interest by speculating about mass conversions. The typical case involves a rehgtous practlce‘ﬂf‘: -

- that holds few attractions for. persons not already committed to the cla1mant s fa1th

v 2 The analysm should begm by 1dent1fymg the harm that govemment is trymg to -
prevent.  Does the government seek to prevent that harm where ever it appears, however and~ .
by whomevet it is caused, without exceptions, across the full range of its responmbthtles‘? If .
so, preventing this harm might be a compellmg 1nterest - If not,- the govemment 1tself has not
treated the 1nterest as compellmg : » : ‘

3. Even 1f the govemment has pursued a no-excepttons pohcy, ‘the questron remains .
whether. thé interest in uniform enforcement i is so important that it overrides constitutional rights.
We think that often the answer should be no, and that the government has historically been too
-quick to say yes As Bill"Bryson said, every bureaucrat thinks that. what he .does serves a
eompellmg interest. ‘He has a narrow- mission and his own statute to enforce, and RFRA is not
his. responsibility. The agency. can provide information, but its.own assessment. of the

compellmg interest -question is not objective or 1mpartlal and it is rarely informed by much

' expenence with constltutlonal questtons or a full understandmg of the constltutlonal values at’
stake.. : ‘ ,

- We did not have time to discuss general cntena for this decision, and no verbal formula.
can capture all the cases. But in general we think that the government has a compelling interest
only when the burden on rehgmus practice is necessary to prevent srgmﬁcant tanglble harms,
such as physwal mjury, real threats to' public health, or. depnvatlon of ‘property. Protecting.

~others from inconvenience, annoyance, or offense is not:enough.- Often the government’s .

- principal mterest is in its own administrative convenience, or in the symbolic value of a no-
. exceptiors pohey, or in the political value of defeatmg the faith group that wants an exceptlon
~ These sorts of. mterests are not enough :

) 4, Assummg a compelhng interest in a no—exceptlons pohcy, it is stlll 1mportant to ask.
" if the government can prevent the harm it fears with a less restrictive means. Least-restrictive-
. means analysis can sometimes iead to win-win solutions, in which the government can achieve

its goal without exceptlon and the religious minority ¢an practice its faith. That these soluttons‘ s

o somettmes cost money is not a compellmg reason to refuse them o L

5 Substantlal burdens on the exercise of rehgton are not eonﬁned to specific rehglous

" Tituals or doctnnal tenets. Some of the most important cases involve economic.or regulatory

~ burdens that hamper a church’s performance of its religious mlss10n The zoning cases are an-
' example that played a promment role i in the Congressronal debate ' " o

Stmllarly, although weé. d1d not discuss the pomt nothmg in RFRA _requires that the
. burden fall on a central part.of the cla1mant s faith. Centrality may sometimes be relevant to
- the compellmg mterest test; a greater government 1nterest would ‘be requtred to compellmgly



outwelgh the nght to be married in church than to compellmgly outwergh the right to throw rice -
at church weddmgs But we thmk it clear that there is'no threshold requn'ement of centrality.

6. We agree that believers have no nght to 'demand ‘that the govemment pract.tce their
religion with them or for them. But it should not be dispositive to label a practice "internal
government operations, " if in fact it has tangible external consequences on the religious practices
of individuals. The most troubling case here is Lyng, where the government destroyed an
* ancient place of ‘worship, That destruction burdened rehg1ous exercise, even though the
govemment had acquired tltle to the sacred site.- '

7. We dld not dxscuss the pomt but we think the legxslatlve hlstory is reasonably clear

" that behavror is religious exercise if religion is a‘ substantial motive for the behavior. The.

behavior need not be compelled by rehglon Religion is the motive for creating religious
institutions, and these institutions require autonomous management by persons committed to the
religious mission. Thus, government should not inquire into the religious motivation of every
" decision .such .nstltutlon., make, seeking to regulate those decisions- that seem secular’ fo the
: bureaucrat ThlS is what Brent Walker meant when he referred to issues of church autonomy '

8. We did not discuss this pomt erther but if the government thmks that a rehglous ,

' claimant is clearly insincere, it should overtly challenge sincerity. Bad law has been made in -

‘cases in which the government stipulatés the sincerity of a claim that both government and. Judge
believe to be phony, and-then the Judge denies the claim by watering down compelling interest
or raising the threshold for finding a burden. And the clalmant never gets a: chance to present ,
ev1dence of his sincerity. : :

In lmganng smcenty, consrstency of practlce is probatlve although none of us are perfect
and perfectlon is not required. Nor is sincerity a backdoor way of introducing a centrality
requirement or of secondguessing the logic of religious beliefs. There is ample ‘reason to
- generally defer to the claimant’s statement of his own faith, but where sincerity is the real issue, -

it should be litigated drrectly and not by subterfuge , : :

111, Other Issues

- - We also dlscussed other 1mportant issues that Wlll pnncrpally be htlgated under law other
than RFRA. - -

, 1. Rehgrous free speech rssues especrally the Equal Access’ Act and the EEOC
harassment guldehnes ‘We appreciate the Justice Department’s amicus bnef in Ceniceros v. San .
Diego Unified School District. This is a very important:case; the school district has declared
‘a limited forum to exist after the buses leave, but it allows all the secular clubs to meet during
lunch hour, when it claims that no forum can exist. This ruse renders the Act a nullity; if the
Nrnth ercuxt approves, we hope that the - Department will support a petition’ for certiorari.

The principal problem with the EEOC Guxdehnes is vagueness and overbreadth. The
case that Doug Laycock mentioned, holding relxglous stories in the company newsletter to be
religious harassment, is Brown Transport Corp .- Commonwealth 578 A.2d 555 562 (Pa..
Commw. 1990).
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2. Other Title VI i issues, espec1a11y the exemptlons in §§702 and 703(e)(2), which aJlow,

. religious employers to prefer applicants of their own faith. These exemptions were given a' -

dangerously narrow mterpretanon in EEOC v. Kamehameka Schools 990 F 2d 458 (9th Cir. ),
cert. demed 114 S Ct. 439 (1993) ' . .

We d1d not get an opportumty to mention the good news that the EEOC has entered an
+ Arkansas case on behalf of an employee dlscharged for refusing to, work on the Sabbath, and
that it apparently intends to take Sabbath cases much more seriously than in the- past “We
~appre01ate thls initiative, and hope that “your office can encourage it.

3. Pendmg leg1slat1ve 1ssues We. dlscussed thhout resolvmg the necessary scope -of
exemptlons in Senator Kennedy’ s b111 to add sexual orientation to Title VII. Another set of -

" - issues that will be important to the evangelical and fundamentalist communities is taxation to pay

for abortion under a national health care bill, and the scope of any conscience clause for health
care prov1ders who will not: perform abortlons :

. We have not taken time to sh1p this letter around the country for six separate signatures,

~ -but each of us has participated in the drafting and approves the final product. The three
academic signers are of course writing in their personal capacity as scholars and not on behalf .

- of their institutions. Any of us would be pleased to discuss these issues further as cases unfold -
and the govemment § position develops : '

Very truly yours,

Michael Wv MciCounell T ' Douglas Laycock

o William B. Graham Professor of Law .. Alice McKean Young Regents Chalr in Law o
: The University of Chlcago ‘ o - jThe University of Texas ) B
Steven McFarland - . Edward McGlynn Gaffne)’
Director, Center for Law & Rehg10us Freedom 'Dean and Professor of Law |
Christian Legal Socxety , ,Valparalso Umversuy
Brent Walker . S Michael Whitehead
General Counsel = = "~ - Christian Life Commission

«Baptlst .Tomt Commmee on Pubhc Affalrs - Southern Baptisi Convention

" cc: © William Bryson
~ - Walter Dellinger -
Stephen Neuwirth
* Stephen Warnath'
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' Washingten, DC 20507

J’lx 4 (203) 663-4912
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SCHEDULE FOR GIL CASELLAS
“as of 6/29/94 - 6:00 p.m.

Thursday, June 30

02:00 p.m. - Labor Organizations - AFL/CIO affiliates and NEA
@ AFL/CIO, 815 16th Street
Room 805
Contact is Janc O'Grady of AFL/CIO & LCCR

? Paul Steven Miller will attend
04:30 p.m. - Asian Pacific American Groups

@ National Asian Pacific American Legal Consortium (NAPALC)
1629 K Street NW, Suite 1010 (Same suite as Ralph Neas!LCCR)

(202) 296-2300
Contact is Karen Narasaki, JACL
Others attending include: Daphne Kwok, Organization of Chinese

Americans; Philip Tajitsu Nash, NAPALC; Matt Finucane, Asian Pacific
American Labor Alliance (APALA); and Bill Ho, NAPABA

* Paul Steven Miller will attend

Friday, July 1-  NO MEETINGS TO BE SCHEDULED

Next Week Ellen is arranging a meeting with representatives of the business
community (Chamber of Commerce, EEAC, NAM, and some prominent
management lawyers). At this time, it is tentatively scheduled for
Thursday or Friday of next week (July 7 or 8).
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Congress of the mmte!? Hlates v
FBouse of Representatives. COOPERATION IN EUROPE
Rnshington, BE 20315-4610

June 22, 1994

e

SUPPORT TAYLOR-WQLF AMENDMENT

Dear Colleague:

You may have received a letter recently from the ACLU, the People for
the American Way and some religious groups regarding an amendment that we
intend to offer to the Commerce, State, Justice Appropriations bill this week.
T}}is letter mischaracterized the reach and scope of the amendment we will be
offering. :

Our amendment will merely limit the funding for the EEOC's
guidelines of October 1, 1993 covering religious harassment in the workplace.
The amendment reads as follows; ‘ .

"None of the funds made available in this Act may be used to
Implement, administer, or enforce any guidelines of the Equal
Employment Opportunity Commission covering harassment based on
religion, when it is made known to the Federal entlty or official to
which such funds are made available that such guidelines do not
differ in any resgect from the prosposed guldelines émbnshed by the

- Commission on October 1, 1993 (58 Fed. Reg. 51266)

The amendment applies to the October 1, 1993 propgsed guidelines only.
It is a very narrow amendment. It would prevent the implementation during
the next year of the proposed guidelines that virtually all sides agree are
misguided. This amendment would not prevent religious harassment claims
from being pursued at the EEOC; it would only prevent these proposed
guidelines from being used to do so.

-

If you have any questions regarding this amendment please call Caroline

v Choi (x56401) or Barbara Comstock (x55136).\

Sincerely,

312 Lo
ep. Frank R. Woll ;
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Deaxr Collmague: .

Earlier today, lesding NASCAR drivers came to Congress to
expross thair support for tha Taylor-wWolf amendment to the Commerce,

g;xfzice. State Appropriaticns bill. Their statcmant is reprinted
:

fie urgo you teo .\ap{ort tha ZTaylox-¥olf amsndment when the Houge
takes up tha npﬁmprue ons bill tomorzow. If the Rules Committee

B not make tha amendment in order it will be necepsory Lo DEPSAT
EHB MOTION XD RXSE in order to vote on this amsndmant.

Sincerely,

Wednesday, fune 22nd, 1994

Emic lvan Don Miller
Hw Stricklin, Jr.  Max Helton

b\&\ 2: 4/7 Sutement by: Durrell Walip'  Like Speed
NP7
i

“The professional racing community, like many cihers In professional spons, panticipate
in a number of religious activities in the warkplace. Chape! services prior to Sunday races sre

an imporant part of our lives. Of necessity these services must lake place within the confincs
of our somewhat vnusual workplace,

We bellcve we speak for the van majority of the drivers and oth.er members of &hé macing
community, as well &¢ the sentimant of most of our millions of fang, when we say that we find

any limjution upon our religlous Liberty 1o be sbiolutely unaccepiable.

It Is for this reason that we urge the Congress of thé United Stateg to pass the Taylos-

Wolf Amendment © the budge: bill which funds the EEOC and other agencies. The EEOC

regulations, which are the target of this Amendment, have been crilcized by refigiovs and legal
organizations fron; all sides of the palitical perspective. And in a non-binding vote last week,

the Senate votad 94 10 0 to urge the EEOC to dejets the so-called religious harazsmen: guidelines
from its proposed order, '

We are here wxlay o make sure that the EEOC's efforts which would curmil our
rellgious lberty ave stopped by binding legislation. ‘Our freedoms are too precious 1 be leRt io
non-binding votes tlone. We want protection that is effective and that is why we urge the ilouse
16 pass the TaylorWoll Amendment. ‘

A majcr airline has siready Implementad the propased guidelines by banning all religious

 speech whatsoever from the workplace. Legal depantments of other agencies may reach similar
eenstasiony. A28 e L 1alke & Tirg. €lies gl medmaie Yo uaderitand Mt sontk fedin) JURSE e
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somewhere might eveiuually rule that any discussion of religion or display of religious symbols
or materials violaies the EEOC's rules.

No one favors trve religious harassment, We are informed such harassment is alrcady
made illegal by Tide VII and other federal laws. Bul valuntary chapel services, Bible studies,
religious symbols, and discussions of the gospel and other religious topics among adults in the
workplace would be threatened if these EEOC guidelines are gliowed to become final.

In an effort to sirain out the last gnat of religious harassment, the EEOC 2ppears ready
10 swallow up major portions of pur reiigibu; liberty. We ar unwilling to remain in the stands
when our liberty is at stake. The EEOC nceds 1o have the brakes applied to this effort. And
we hope that Congress will bring this sorry epia;da of big government latrusion upon our
liberties to @ screeching halt,
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FRANK R, WOLF COMMITTEL ON APPROFRIATIONY

.
O10 DUEFALT, Fidgumia Baloww Tty

a3 anltim OFFCL INANGECRIATL.Ol

148 Lonnow buis. TRE2SURTPITTAL BERVICL - Sinfnal
e S e Congress of the Wnited States o
LN 21 ) . , COMMISSION ON SECURITY ARD
e R Thouse of Representatiors COCPERATIG (N guliOPE
CEETY Sran Ceacic Basy
_.;_:;-; 1?"”" Waohington, BT 20515-4010
1300y Sei-BEED June 22, 1994

P idmin iatsming

%% e en Camfdon atafe
s WA RREG

163 6810850 - SOACH JOE GIP3S SPEAXS OUT AGAINST

Deaxr Colleagua:

_In considering the Taylor-Wolf ameadment to the Commerce,
Justice, State Appropriations, I wanted to share with you a letter 1
racsived from former Radsking coach, Joe Gibbs. The Teylor-wols
axendment would prevent the EROC from moving ferward on the propossd
guidelines only. I urgs your support for thie amendment.

oy

June 20, 1994

Congressman Prank R. Wolf

S Boume of Represaatatives

104 Cannon RAouse Offioe Butlding
Waahingron D.C. 20515

Dear Congressman: ‘ : .

[ am writing In reference to the EEQC Proposed qui: place Harassment Guidelives
which are ta be presented to the House. 1am not In agresment with including the word
“religicn” In the guidalines, Therefore, Iam in support of Housa Resotution 446 which
will remave ail referenca to religlon. ' Co

As v member of NASCAR, I am requised to work most weskends aid have appreciated
the opportuaity of attending & worship sarvice which I8 provided st each race track. The
possibility of s loss of my constitutional right to wershlp by governmental dacree s totally
"unacceptsble to me. : . ' .
- As an sctive voter In your district, and a part of the moat popular end well attended
" professional sport in she country, I urge you to suppart House Resolution 446.

1C13¢ Handover
Vienna, VA 2218}

*
o e a o e
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Mike Royko

EEOC s lacking
in w_isdom teeth

Chicago corporatian recently recsived
an ominous letter from the Equal Ex-
pinyment Opportunity Commission.
The lotior said: “You are hereby
notified that a charge of employment
Alscrimination has deen filed againal your or
%ﬂﬂm Under The Americans With Disabill-

- It told the corporation to submit “a stutoment
. of your position with respect to the allegation

contained in this charge, with copies of any
supporting docamentation. This material WAl
be made a part of the flle and will be con-
sidered at the time that we investigata this
chisrge. Your prompt response o this request
will make it easier to conduct and conclude
our investigation of this eharge.”

Then came the specific allegation, which was
made by & woman:

“On or about April 28, 1954, I applied for the
position of Beneflts Represantative at the above

refirenoed Respondent. O of about April 28,
1894, I was interviewed Dy the Res; t for
the pasition,

“During the interview, [ advised the Respon-
dant that | have a miciochip embedded in ons
of my mwolars and it speaks o me and others.

“1 balteve 1 have boem discriminated against
bocauge of my disability in viclation of
Americans with Disabilitias Act of 1600, in that
I am qualified for the position.

“After explaining to the Respandent that [
bkave 2 mictochip embaddad in my molar, T was
not hired.”

Now, imagine for & rxoment that You are a
federal buresucrat at the Chicage of tha
EROC, and someone comes in and says some-
thing like this: ,

“] sust applied for a job and I was turned
down because of fration.”

You wouwld probably ask what farm the dis-
crimination took '

“I have a microchip vnbedded in otie of [y
molam.” o

Al a microchip in your maolar.
Ot'l;‘;’::.."thomlcmcmpsmksbmmdto

Ab, the nuicrochip in your molar speaks to

you.

“Yes, and that is why they didn"t hire me.”

I see. They didn't hire you bevause a micro-
chip in your molar speaks to you. Well, well,
An Interesting problem,

Assursing you are a reasonabie person, how

would vou respond to such 8 complaint?

e et g +

p

EEOC~

WG,y JUM WAGALS WOTE Wb
{n her malar
A TR L NN T B

Or you, might suggret that ahe ask her dentist
tomou) %flm! from her molar.
You might even ask Ber how and why the
mirrochip found its way into her moler and
what 1t talka to ber about? _
Actually, I've bad consjdarable exparionce in

in their teeth,

sonal throu
L8 M TV o

So do desk sergeants §n police stations andl .
those who answar §11 calls,

Sometimes the strangs messages come fom
outer space, fiandish neighibors, a nasty rela-
tive, Elvig or (s preaident,

. But whan 1 caller sgys ahw 1o

maes-
sages through fillings or in har
teeth, the cotis don't send out a fve to

peer into her moutk Newspapers don't assign

. A réporter to press an ear against the molar to

tisten in on the messages.

Yet, hure we have a fodernl agency that takes
& talking molar sariously.

Some KEOC investigator actually taok down

' the information and guided the woman

through the compiaiat procedure.

Then the appropriate forms were filisd out, a -

higher-up signad the and the file

aod investigalion were

mw awmw:f&manm )
paper night abifi-—
Wil eventeany talk to people Who Focsive per.

opened. ‘
Now an official at the accused corporation 18

required to formally respond to the federsl
complaint, supplying “any supporiing
documentation® as to why thie corporation
wouldn't hire a woman who said she had a
&mxpmmmwmmm
r.

1 don know what the corporetion’s response

will be, How do you answes a chargs of this

et S e
2] e )
through badded ln
an company thve.”

Or maybe; “At this time, we 4id not have a
nend for someahs with a talking microchip em-

bedded {n har malay. Kowever, should such a -
‘posltlonam..."

The mast appropriats regponse would be to
dash offa mw “Hey, do you bureau:
crate have m ps embeddeqd in your

But that wouldn't be smart. If offended, the
EEOC might very well ardar the company to
make amamés by hiring a dozen pecnle who
receive through their teeth, Nothing
the EEOC does would surprise me, Or goyy of
tha duginoeses 1

. torment.

We asked a spokssperyon for the BEOC
whether the laws require the agamey to invests-
@t any and ali discrimivation complaints—
sven those froim pecple who claim to have
mitrochips in their molars.

No, the Jaw doesn't require it, the spokesper-

somy epid. [ ia an offics policy.

e e
¢razy 10 you Crazy 10 squmeone
m....gammwalwmmnmm

haartless buresuicyats. Do you really want us
mmeummmqwlm

about what cases to Wake?™

Tl have to think about that question. Or
maybe [l pet the anewer through ane of y

TOTAL P.@2

hesds? Is this what we're paying taxes for? Bug
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Restaurateur’s case

served in Congress

hatsver happens o Hang
Morshach, ihs Hydo Park
restaurant owmar being hounded
by federal bursaucrats, he's now
| had his cuse brought bo the
atiention of Congress.

Rop. Johu Porter, norwally one of our

quieter leglslators, stood up Thursday and

raisad some hell about the way Morsbach is

being trested dy ihe Equal Employment

Opporiunity Commizsion.

- Porier compared the methods used by the

EEOCC to thosa of the Spanish Ingalsition
He said: “Chicagonne have deen Rilowing

the EEOC's work ... and frankly they're

mad, and thoy have & right 1o be ms
“Recently in Chicago, a reatanrast ownsr,

Hans Morsbach, wes notified by the EBOC (n
writing that he was guilty of hiring

. discrimination Tha isfier explained that

bucauss he placed an ad with s Airing
egency for someane who was ‘young' and
*ub,’ te 15 pullty of age discrimination,

=, .. Morsbach was {nformed by the EEOC
that hs musi hire four people over tha age of
40, give them back bay and senfority

ost ¢ notice (n his restaurant siating thet

will no longsr discriminate bacauss of
age.

“The EEOQC has decided ha {s guilty and
Satermined his ssatance, and U he dossntt
ecomply he will be hauled into court anid
must hire sn atiorney to defend himsalf,
Wbdat really galis, however, is tbst ha's
prevented from knowing m¥mm about the
gnuls of the chargs againsi him Decause

w EEOC refunes 10 glve bim 4
informsation on this, citing cuntgmtmuy.

»Well, Morsbach didnt place any such ad

with & diring agancy and his kiring record:is
an sxcellent ons. He hax employed & very

- diverss group of individuals in hla
. restaurant. Morabech doess’t know what

hlring spency is inveived, whon the incldant
otcurced, or what ths word ‘bud’ meana
Regardless, Morsbach must invest tios and
reiources when he goes Lo court to prove his
innocence. :

“This ln erazy. N's eragy that out of the
biue comes a charge that the sccused knows
nothing about. it's craay {hat the agancy
deems him guilty but atf the satos tipe
refuses to tell him anything aboat the
charges againat Bim. And crasy that his only
recourse is an expansive court proceeding

“This ta an important agency charged with
the role of protecting the givil rights of
smployess and protecting them egainsi

dimanismimation MNhron are Immastant

6-29-94 : 6:23PM :
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“But in this ¢a80 2 m{z. and
apparsntly i rsany s ks
tha Spanish Inguisition This s not
This matter should 0s jooked into

corrected” . '

Portar Sascrves prales for u;;mbo!'up
Morsbach’s causd. Bug was an, :
ot epeech came whils bl
Probadiy not. His v

seflow oongresssuan were i3 (B9 midst of

s g out ways o spsnd hundreds of
Dt e
eon res
ownar's probiams when they ars whooping It
up with tons of our monsy.

‘- when Porter finished his speech, { sctuall

bellavad thst the next voics would be that
Rep. Mal Reynolds. .

Why Beynolds? Becauss Morsbach's
restaursnta are fa Reynolds' South Siie
congressional district. If anyone was going
to bat for MorsbDach, 1t Gefinitel d have

_been his very own congressio
represantative,

Bot, a8, i ds wea in the chamber, he
didnt ssy anything And so far, bo has

. apparenily shown no (ntarest in Morsbach's

problama, .
. So Morsbaeh, who Hves and watics 1 ons
of Chicagv's mosi liberal Democratic
nelghbotnoods, wound g baing datrnded
only by Porter, & R from tha Nors
Bhore suburbs. Go | mm oayde
Reynolds should go .

Wil ths arvogant duresuerais at the EEOC
be Influmeed b{h:hnt Porter sxld? You -
might (magins that belpg publicly lambasted

A b{:. member of Cougress would got tdelr -
&

sution.

Prodadly not. There wers timas in our
bistory whan ons con coudd muke
duoremucrais trembie, But no hnﬁr. We now
have & federal buresucracy that bs so firmly
entrenched, 50 secure, 0 safh from oulside
scrutiny and discipliins, that it doesn't
ADDEAT 1 care WhAL aDYONS says.

Consider the Chicago Post OfMee soundal

- A buresucrat spends & fortuns duilding
hersslf & luxury offlos suits In & b
that will s300n be torn down. I ade fired? No,

she (o transferved becauca the bureaucrstic

mnummnmmmm

AL tha aame timn, the firing-procf,
criticism-praaf turesnarsts at the #20C can
find somecns Liks Morsdach guilty of
discrimination without htmsimw to
show him the gvidencs, give him a genuine
hearing, or kot bim confropt bis accuser.

S0 here we have B CONgressmAn weying that

" tha way a government sgency oparaiss Is

,ncrm.n
What will the BEOC axy? Bused on my
experisnce with the B20OC, it will sa

nothing. it doesa’t have to say naything,
mnmnu ars sccurs in thelr paychecks,
(heir medical Denelits, their vacations, ieir
pensions and s ¢ivil servios aysiom that
raakes it almost impossible 1o fire snyons.
And we're paylag fur it, which (e the
halght of craziness. )

-
1 ~
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Mike Royke

US. trying to pluck
a chicken company

he jods &t Koch Poultry Co. are not
exactly digh-tech,
The workers stang in a cold, damp
ToO™n B! & table walting for raw
chickan braasts {0 coze down &
gonveyor helf.

They carve out the bones and Lip the bresst
back on the belt, shich takes them to workers
who weigh, pack and Sreezz the product

The johs pay from $450 an bour to slart {0
$6 75 an hour tops. Not a lot. but for paople
with lirtle education and fow skills, it baats

, or stealing.

And Mark Kaminsky. the chtef firancial
officer of Koch Poulry, delleves ho iz & Sir
empioyer.

*The job is pertect for & Joi of our workers.
Some don't speak English, but that dossnt
matter. 1t's good, steady work—the first hook
on the Amertcan ladder.

“I's ke what my grandparemts did when
they came here from Poland. They took jobs
clornlng foors and werked thelr wsy up. My
father did a Lttle betier than his parents, and
hopefully 11l do 8 little better than my father.”

More than 80 percent of the 300 workers are
Hispanic. That's the way the work foree .

: evalved When the company was amall gné
would

here was a job opening,
bring in a frisnd or a relayive.

And over the ywary, that's basically the way
Koch has dane fts hiring—word of mouth
among the empltyees. Somebady fom the
neighborhood ar the family.

‘Jnere are thowe who might sy thal Gis b «
gwdwaywmahmlneu‘mnmm

jring because there is no sdvertising cost.
Since most new people come with the
recommendstion of a present smployes, 8 big
personne] departroant jan't neadad. Anhd it

provides jobe for members of & minority group.

Ah, but ¥ you think that way, {t yust proves
that you are not a feders? bureaucrst in the

Chicago oftice of the Equal Employment
Opportunity Commission.

To them, Koch Poultry is 8 villain doczuse it
has oo marny Sispanics.

80 the EEOC, over the lss! faw has
come down on the company with foet. It

. sorused XKoch of not hirtng ensugh .
. Hispanics. In o'lmrww.mumonz;nwoﬁw

merabers.

The company was t0ld that hiring through
word-of-mouth was “Inherenty
discriminatory.”

OK. Ior the sake of argument. Ist ts My (hat
makes sensa. &s Crezy as it sounds.

o 6-29-94 : 6:24PM : | FEOC-
C \sicnqp\\:—'s\me \%ﬂ "\ AW

o

If you ware a reasonahls person, dow would
you ge about seeking a remady?

Me, T would go in £n8 sl the peopie at Koch:
“Logk, you have to hire more hon-Hispanics.'

" don't cary what Swedes, African-Americans,
Asiena, Bulgarians, Native Americans,
whatever, Start illing your vacancive that way.
11 check deck in six mentha 10 see how you
are doing” '

Even that sounds whacky, but il is not

complicated and would prohadly achieve 3

dub goal
No, that isn't how the REOC does it

What it does 15 work cut some sort of bizarre
mathematcal formuls. How many workers do

ou have? How much are they md? Multiply

by that by how many non-Hispanics you

didat hire. Then pay this mo wzvph-bn
didn't go to work for you but va if
they knew the jobe were availndie.

“They told un” Kamingky said, “that we were
supposed to trke Out newspaper ads Uit askod
for people whe might have applied o & Job, or

i they were about applying with us,
80 they might be entited to a fingncial
sattiemsent.

*They said they wanted $52 milllon They

never pit that In writing dut the EEOC
investigator spelled it out for ua

“Of course, the entire company im% worth
that much, so we told them no way, we cant

alford 1t
“Then they old us that didn't know
. what we ould aford unisss saw our

financlal records. S we gave them our reccnds.
And they ssld: 'Oﬁmm afford this" And
they mads it 1.5 on And than they
dropped it to $300,000."

852 million or $300,000~is to gv to people who

probably never haard of Koch Poultry or even

waniad %0 work thare. Any non could

m:,:vgmmw’as e
X v me my

Alter some exchangss between tha
burvsuciuls ..%m lavyors, thG ompany
decidad not 1o give in to the shakedown efort.

Demsnding & , the BEOC has filed a sult
in federal court for all sorts of dinghat
fonoeegions

Koch will Bght it “WaYe detter off going to
- eourt and spending $190,000 in lawyers' foes,”

Kaminsky said
_ 5o here we have 8 coinpany that provides
regular paychecks for gsouinely needy
members of & minority mmnd R
is being the government upe it
doegni’t hire enough non-minorities.

i that nuts or ia that muts?

Incidentally, we called the EEOC office In

 Washington and asked for a breskdown of

EEOC smplovees by ruce. gendsr, sthnicity and

age.
They inid us to pul our Questions i wrilng
TYy telling the EBOC fo put thelr quartions

_mmm,mm'uhsmmnjm. ‘
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8 1 sarvice 10 Anwrican IaIpEyoers,

T going to give some free advice to

e buresucrats a1 the Equal

Emplovinant Opportunity

Commlssion . .
My edvice is this: Don't wante taxpayers
mpney by Aurther harassment of Hans

a Hyde Park restaurant owner,

"3 you o hto court with your anemlc
charges thet he discriminstes in hiring. any
futional judga will probably whack you on the
Héad with his gavel
‘"R ven though you paper shuffiers have
refuged to discuss your evidence, other sources
tidve provided informstion about your
Morsbach file. Based an what Uy E8Y, &8
trvestigators you people showd wy doing
slandup comady,

What yoir're running apprass 10 be is a sam.
You apparently helieve that if you send out
scary official Jetters to busincssmen such as
Mbrsbach, you can slampede them into what
agnourts 10 a guilty ples.

it bly works often, 100, sinoe many

pusiness people gu into shock at heving
10 deal wilh {he government. And when they
cave i and plead for nercy, you have scalps
that help jusiify yous exisienee and your
paycheris.

Sinen you won't 13k nbont iow you built
sour spe discrimination cnse against

orshach ~tiof even with Morsbach «let tne
make & £lab sl i,

Firs, bet's say you had an investigator go to
an outfit calikyd the Job Exchange because you
had 1 complaint ghout them or ane of the
hundreds of revtauraunts they work with, This
i an outsit 1hat tinds johx for penple in the
fuod industry. In effect, an eupioyment sgency.

While your investigator wus going Urough
recards to chack out the complaint—which was
unrelated o Morsbach- he came across & small
file card. On #i wus written the name of one of
Morshiach's four restawznts.

The card also comtained the words “wis”

“young™ and "dub.”

Being 8 cJever fellow, your jnvestigator
decided that the word “wts” meant waltrose. -
*Y¥oung" meant whatever you decide 1t means.
T me, President Clinton Is young. Solshis
witis. On the other hand, & baseball player 1

-ancisnt nléﬁ.whmlhe eye of U

" q0 megn "bubbly.” Those in ihe restsurant

bustness (el me that bubbly 1o somnatinees ussd
10 moan anihusiastic, -

[T .

§o your investipater Voo w

N u !m 5
W hldawcuanm,::a
| obvicusly

d%mmmddm
lacking n ‘
. 'Than yoit had an investigator g

whldzmhdizvetnbumyougﬁ
bracket (Does this maan & group ke
Rolling Stones qualifies for Soclal Security?)

He must give thern back pay, benaflis and
eredit them with senjority, In addition. he has
to post 4 sfgn effectively admitting his guilt

- and promising to never sin again.

Of courna, your investigation didn't extend 1o
checking out Morsbach's hiring policies. If it
had, you would have fund that he hires pecplo
who are young and not 30 voung. Or that &s
many &8 half of his managers are black. That
he hus fired someon:e for making bigoted
remarka.

And if you knew mym about Chicago, '
yob weuld know that n canbea
gucocassful businessman in Park—the

city's moat 1ideral community—if he is even

| suspected of being a digot. In Hyde Park. you

can’y evett he bigoted against serial killers,
8o #1 sppears that one of Morsbach's
managers may have taliked to the Job
Exchange. Maybe thay calfed the manager,
which the agenicy often does, or maybe he
. calied tham. You don't know, and Morsbach
dossn't Know.
And there ymay have been a conversation

- about the hiring of 8 waitreas—naybe someone

enthusiastic and young--which someone at the
employment agmicy Jotted on a card.

Bul uo such ad was ever placed in a
newspaper. The Job Exchange advertises only
in The Reader, wiich haa atrict antt-
dlacrimination rules. We checkad and found
nothing during that time frame about s
waitress wha I8 “young” of “bub.”

Your entire cass, in fuct, (s based on one
litile file card enntaining a few wonds, And

. Morshach, yowr buresucratie viettm, knows

nothing adout the card. about who wrote it or
about how it came {nto existence,

But based on that card, you have threatened
to mka him to court unless he grovels before
your bureaucratic might and agrees to acoept
the punishement you toss st him.

. Actuslly, you have done something usn{ul.
The Morsbach case has caught the attention of

| Luts Gutiarres, 8 Chicago man, and he
which

is going to look into your
appesr 1o be un-American. Or 4o you haileve
that e accused should not be abie o see the

- Morabach. 2ols of veu.

' r 8 out there has hagd similar
&ﬂ thess urwmeucTatic stoem . -
oopers, You cap write me at 435 N. Michigan

-t | .Ave, Chicago, 60811, Ot phone S12-2238111.
G, """mhﬂl. uﬂ ! ﬂ-.\mmm'ﬂ" i

LI SIS 3
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is hard to swallow

An example i & case | wrots about last week,
that of a restawrant operator nuned Hans
Marshach, who nns several restavirants n ha
Hyde Park syea.

Morshech has been: found , in effect, of
mmm&nﬂwm
He's been told what bis punishment will be
and what ke must do 10 make szaends. It in-
dmh:mmwm %ﬂa

prom never

Al of this has happened (1)
Morsbech having the faintoat iden what the

confronting his accuser or (3) petting io look af
A e i

108 anw t
mmmumm«mmﬁgm
but not in this country.
And what makes this case sven more weird
18 that it could bly be claared up by rea-
scnable peopls In s (ew minotes if culy the

t Opportanity

Equal
wmwmmm.
¥r has asked (o 999 the evidence

. But the XXOC twrwd hlrs down,
mmmg&mwm
Same results. haughtlly says such
matters ars confidentisl
And now the office of T8 Rep. Luis Gutiar
rﬁmwum&m
'ou wortld think a roguest Do & mam-
ber of the of the United Btates would
CRITY SO t with a derai agency. ~
But as an alde to Qutierres sayy “We've had
daalings with the EEOC before, and Jet's just
say that thevre not balpful” '

sgainat hitm. You would think he's entitied fo
that courtesty.

- ChicaGo TRIBUNE  4[9/5¢

Bureaucratic justice |

. mmny

been in touch with us '
“fur anothar, we ﬁﬂlﬂﬂmmﬁ'w
busineeses. .
*And we wouldnt run an od Liks that We
Readay

*And Dub? I've heard of bub meaning tudb-

AT Ina ua . 80
LA ke e b
ngver piace en ad for & Buh’ whatever it is

I makes you wundar what kind of tavestiga.

i o et +A18 Gy
R ran
mdﬁwﬂ%bwm,&ﬁ

- Botinan £ patroniring letter to
" Morshech, the B told hir fhat he mustl

comply with thelr deuands or he will be taken
1o court.

ot ko e
mn.ui\gmy.ne. e

And he proat adanhugvmimnt
Ehutnhismgt’x‘tmt. aectively admitting

is guilf and promixing not to discriralnate
ever again.
Which hae slzam ag out of Morshach's

Derp)e Peganaions of Die rems LG
TR0k, o0x Y G4y
mmmm .

Bodelis to'tall the EROC to ghove it
e s s wi

means

mbgv:mw ]
owr the cese. u:urtgkund
-dnugummmmm

ddoﬂminuxm%m
De spant to rescive the strangs cane of
“yormg, bub.® . .

-




 Restaurant pvmer
- getting a ‘bub’ rap

»

ans Morshach {5 2 Ubsral A Hyde
Park and Unlverslty of Chicago
Ubersl, in fuct, which {s just about (e
- most Uberal kind of {{beral that you
o can 2ind In Chicago,
L 50 ha 1g confus eﬁudmgya!ﬂnﬂng
- himself gceused by fedars! burecucrats of
- being the kind of guy who discriminates.
|- Morsbach, 61, s well-known in the Hyde
I . Park area, where he hos owned restzurants
Currently be 03 ths Medicion
- Harper, anothor Medict on §7th Sireot and
Ida's Cale and the Pud, both on the U. of C.
campus.
~ Without fuise syodasty, he says: "I think f'm
4 dnmnk “ﬁ?{ modegmplom. h‘lm ?;ack
people, white people, young people, older
ﬁph. 1 have older people who have worked
ﬂ: for 20 years. ‘
=] have e history of proraoking based on
merit, and at this time nearly halfmy -
managers are black.
So what's the problem?

- 'The protlam sounds so weird that If § didnt
xnow bach, and hadnt seen the :
buresucratic documents, T would think ke

- yaade the slory up as 4 hoax. : :
Here, delieve 1 oF oL, i what has
happened to him.
A few months ago, & man cama into his
Medict restaurant and asied the mansger
. #bout the restgurant’s hiring pructices.
e B Eaoae Corant
Yo 3
Cominigsion. '

*1 pald no atention to 1" Morebach says.
“[ knew I had a good consctence, 5o [ ignored
§, and my manager gave the Investigator -
somas persohnsi records.

*Then in April I get a call and they aay they
have found a violation and I had to do certatn
things to get back info their good graces
“They proposed a concillation sgeament,
or whatever |{'s callad, but they refutsed to tall
~ ms what it was 1 4ld. They toldmel -
musf do this eonciiiation

*Then } got this letier from them And it
toldas w u”cu wrong, but § still dm‘;

understand ft . ‘
1 have poen the hurasucrat's letter, and 1

6-29-94 ; 6:27PM ;

letter sounds nuts. g™

s Rl Ean you~ -
» 1 can advise you that the fin ’
" 1s based in igrpe part on 8 notice placed wi

EEOC- 9202 456 7028:#13

. A ’—d o
Cleago Trilpune
lof3)G¢q

SBINE M S lO WY VLI BUALEE LY fal LAWY, )
because he 18 accused of advertising for a
“wis,” which we assume moans a waitress,
and that he wantad that waltress to be
“young” and 5 “budb," ‘

But Marsbach says: “I never advertised for
& waltress. And 1 don't even know what

‘young, bub’ madns. Bub? Why would ]
:du;am’_ for a bub [ don't know what a

80 Morsbach mida whsat appears lo be a

.. reasonable guggestion: He asked the EEOC
buresuerats if they would show him the ad,

tell him in what publication it appeared, who
placed the 84, and ha might be able fo figure
out what the hack is going on.

No, say the bureaucrats. le has two
options: He can medlate a seftlement, which
means hiring four people who are over 40
years old, giving tham back pay. full benefits.
ssnlority, ete, ete. . .
 And he must past & notice in his restaurant
promising 1o nover again diseriminate
against anyone bocause of their age.

- )¢ he doesn't do these things, then they will
take him to court :

That's the way { now stands, with
Morgbach not having the faintest jdea how an
8d about a “young, bud” was placed
somewhere without bia knowing it.

A3 he wrote to0 the EEOC, ) am utierly

unconvinced that eny of my employces

discriminated against anybody. it is
concelvable that an employment agency may
have placed en ad [n our behalf over which

-we had no control, The Medict nover uses

lingo such as ‘wts' or ‘young, dud.’ I don't
even know what ‘bub’ megns; It is not listed
in my dictionary.

“1 should state that you have not shown me
& copy of the 8d nor established that anyone
}{x my organization conceived it or approved

*Your sugaallan thst I shouwld post notices

. mmls!ng stoD Qlscriminating is an Insult.
Modicl bas :

wa{; enjoyed axcellent
rapport with is em&gm Many have
worked for me for des; we hgve minority

- individuals {n managerial positions, not

becagse they ara sthnically different, but
because they deserve the position. [ have

fired & for making an antl-Semitic
rewark. Baing ¢ decent employer is as
importasit to me as making money.” '

We catled the EEOC ang asked about the ad
for somaone who {8 “young, bub.” A
Burcaucrst sald they would get back to us,
They dlan'L , '

8o Morsbach s now deprived of his most
basic legal te facing bis sccuser and
belng shown the evidence againgt him.

1 think some Chicago congressman should
plck up 8 phone, call the EEOC and say:
“Why are {’cu &amhmnen plcking on this

usinessman? And what the beck

And {1 thay can't 'éxpmn. nuy'ﬂe they

. should gtart advartising for bub jobs
Gwemaelves. 4 }

s . °
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SUMMARY

EEOC upholds a basic right of Americans: the right to equal employment opportunity
regardless of race, color, religion, sex, national origin, age, or disability. How well
EEOC performs this mission has been the subject of congressional hearings and a
number of GAO reports. In these times of shrinking resources, government

agencies ,aré rethinking their roles and how they db_ business. EEOC may also need
to change.

HOW EEOC OPERATES. EEOC carries out its mission through 50 fiéld offices that
receive, investigateé, and resolve charges of employment discrimination in the private
sector; it coordinates these activities in the public sector. In fiscal year 1993,
EEOC's budget was $220 million and it was authorized 2,793 full-time equivalent
positions by the Congress. -

EEOC'S INCREASING RESPONSIBILITIES AND WORKLOAD. EEOC's responsibilities
and workload have generally been increasing over the years. In 1964, when EEOC
was established, it was responsible for investigating employment discrimination
charges relating to i'ace, color, religion, sex, or national origin. Since thi_at time,
EEOC has become responsible for administering additional laws: (1) the Equal Pay
Act of 1963, (2) the Age Discrimination in Employment Act of 1967, (3) the Equal
Employment Act of 1972, (4) Section 501 of the Rehabilitation Act of 1973, (5) the
Americans With Disabilities Act (ADA) of 1990, and (6) the Civil Rights Act of 1991.

CONCERNS ABOUT EEOC'S OPERATIONS. In addition to general concerns about
EEOC's ability to fulfill its increased responsibilities and greater workload, GAO--as .
well as civil ‘rights organizations--have raised specific concerns about EEOC's
operations.. These concerns include (1) the increasing time it takes EEOC to
investigate and process charges, the increasing inventory of charges awaiting
investigation, and the adequacy of investigations; (2) the high proportion of "no

~ cause" findings, that is, determinations that the evidence does not sufficiently
support the discrimination charge; (3) the limited number of litigation actions and
systemic investigafions initiated by EEOC; and (4) the usefulness of the data
collected from some state and local Fair Employment Practices Agencies.



Mr. Chairman and Members of the Subcommittee:
We are pleased to be here today to (1) :‘present an overview of the Equal Employment
Opportunity Commission (EEOC) and (2) discuss some concerns about EEOC

operations that have been raised over the years.

EEOC upholds a basic right of Americans: the right io equal employment opportunity
regardless of race, color, re].igiori, sex, national origin, age, 61' disability. How well
EEOC performs this uﬁssion has been the subject of congressional hearings and
several GAO reports (see attachment I). Within the next few months, we will be
reporting on EEOC's enforcement of the Age Discrimination in Employment Act to.the

_Chairman of the Senate Special Committee on Aging.

~ Mr. Chairman, EEOC's world has changed drastically since the Commission was
established by the Civil Rights Act of 1964. A key question arises: With substantial
increases in staff unlikely, does EEOC have the processes m place that will allow it
to respond effectively to :the demands of its nev& environmént--increasing
respdnsibility and workload? In these times of shriﬁking resources, gbvernment
agencies are rethinking their roles and how they do businéss;. EEOC may also need

to change.

Let me proceed by focusirig on (1) a brief description of how EEOC operates, (2) its

increasing responsibilities and workload, and (3) concerns about its operations.

BACKGROUND

EEOC carries out its mission through 50 field offices that receive, investigate, and
resolve charges of employment discrimination in the private sector, and it
coordinates these activities in the public sector. In fiscal year 1993, EEOC's

appropriation of $220 million btidgeted for 2,793 full-time équivalent' positions.
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EEOC is one of several federal agencies responsible for enforcing equal employment

opportunity. laws and regulations. Other agencies include, for example,

-- the Department of Justice, which is authorized to file suit in federal
district court against state and local government employers charged with
discrinxination, but only after EEOC has processed the case and failed in

conciliation efforts;

--  the Department of Labor's Office of Federal Contract Compliance,
Programs (OFCCP), which enforces laws against discrimination by federal

government contractors and subcontractors; and

-- the Merit Systems Protection Board, which serves as an avenue of appeal
for federal employees with employment discrimination complaints related

to various personnel actions.

By law, a five-member commission heads EEOC. The President appoints the
inembers, with the consent of the Senate, for rotating 5-year terms. No more than
three members can be in the same politicalvparty. The President designates one
member to serve as Chairman and another as Vice Chairman. As of July 1993:,

EEOC lacked one commissioner, and the President had not appointed a Chairman.

TN

About Sowpercent—owaEOC !s- annuaLbudget is used for&forcement‘ mainly in the |

e —

private sector. By law, each charge, except those involving age discrimination, is

to be’ "fully 1nvest1gated." By policy, EEOC fully mvesugates age discrimination
cﬁarges in tl'le‘ same way. In effe,ct,vEE'OC emphasizes that all charges should receivé
equral. treatment. At a'mi’nitm,lm, EEOC's full investigation procedures require EEOC
staff to obtain ge;‘tinent evidence, interview relevant witnesses, and verify the '

accuracy and completeness of evidence obtained. The_remaining portion of EEOC's

budget is used to develop and provide the policy and program directives EEOC needs

+
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to carry out its mission, to help employers in complying with the laws, and to help

employees understand their rights.

EEOC has work-sharing agreements with state and local Fair Employment Practices
Agencies (FEPAs). Under these agreements, EEOC agrees to §ay for t'h'e'processing
of employment discrimination chgrges filed with, 6r deferred to ) the FEPAs. For
fiscal year 1992, the FEPAs conducied about 43 percent of the investigations of
discrimination charges. EEOC monitors the FEPAs through reviews of ix;dividual

investigation results to ensure that they meet EEOC's standards.

Most of EEOC's effoi'ts to combat employment discrimination take place as a result of
discrimination charges being filed. EEOC initiates some efforts by educating
employei‘s and employees through ‘s'euhlinavrs; pi'ovidjng technical assistance to
employers, employees, and state agencieé; and coordinating federal agency efforts.
On behalf of groups, EEOC also initiates investigations of possible discriminatory
pracﬁces. Charges related to group discriminatory practices are called "class
actions" when individuals in the privaie sector initiate them and "systemic" when

EEOC initiates them .

In addition, EEOC collects ard maintains minority profile data from privaté employers
t»;n',th (1) 100 or more émbloyees and (2) 50 or more employees, if the employérs are
awarded federal contracts totaling SSO,GOO or more. It shares this information with
other federal agencies working on discrimination issues, such as the OFCCP in the
Department of Labor. EEOC uses the profile data to monitor disCr_imination patterns

by employers and to help develop the cases in systemic ini’estigations.
What Happens When a Charge Is Filed

- As shown in the flow chart on the next page (see fig. 1), EEOC's procedures begin

with the investigation of a discrimination charge that an individual has filed, at no
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Figure 1

- GAO EEOC Procedures in Private
Sector Cases

I Alleged Act of Discrimination

v

File charge at EEOC
{within 180 days)®

¥

Notice of charge sent
to employer
{within 10 days)

Y

b o v — i o]

Investigation .
EEOC determines whether

Request right-to-sue letter
Charging party can make request
at any stage of process from 180

days following filing of charge

Y

Right-to-sue letter received

v

Compilaint filed in federal court
.-{within 90 days)

Vs

there is cause to believe
discrimination has occurred

“No cause” finding
Case dismissed with
right-to-sue letter

"Cause” finding ] :

EEQC engages
in concitiation

COnc]liation fails

Conciliation succeeds

EEOC issues
right-to-sue tetter

EEOC files suit in
tederal court on behalf
-~ of charging party

in jurisdictions where there are slaie or focal faws prohibiting employment discrimination, this period will be 300 days.

Source: This figure is based on an EEOC chart that describes the procedures for processing charges brought under Title Vil of the Civil Rights Act .
These procedures generally apply to the processing of charges brought under the other stalutes tor which EEOC has responsibility.




cost, with either EEOC or a FEPA. The alleged discrimination :hay have occurred
while the individual--that is, the charging party (I'll call her Ms. Smith)--was
applying for:a job or while she was employed. ‘Ms. Smith needs only to allege that
some act of discrimination has occurred. First, Ms. Smith files the charge--~
specifying the act, date of allegéd discfimin&ticm, and the law that was violated.
EEOC staff interview her to obtain as much information as possible about the alleged
diécrinﬁhatory act. EEOC notifies the employer about Ms. Smith's charge and
requests relevant information from the embloyer. EEQC also interviews any
withesses who have direct knowledge of the alleged discrimixiatdry act. If the
evideqce shows tﬁere is no reasonable cause to believe that discrimination occurred,
Ms. Smith and the employer are notified. Nevertheless, EEOC‘giv‘es Ms. Smith a
right-to-—gue letter--a docuﬁxent that allows her to take private court action if she is
dissatisfied with EEOC's resolution of the determination charge. (Ms. Smith may not

take her case to court without the right-to-sue letter.)

If the evidence shows that Ms. Smith has reasonable cause to believe that
discrimination occurredv, .EEOC conciliates, that is, attempts to persuade the
emploﬂrer to voluntarily eliminate and remedy the discrimination. Remedies may
include Ms. Smith's placement in the job she previously sought, reinstatement to the

job she had IOSt; back pay, restoration of lost benefits, or damages to compensate

for actual monetafy loss.

EEOC would consider filing a lawsuit in federal district court ‘o.n Ms. Smith's behalf if
conciliation fails. Because of resource limitations, EEOC cannot litigate all such

cases. In place of EEOC litigation, Ms. Smith may initiate private court action.

EEOC'S INCREASING RESPONSIBILITIES AND WORKLOAD

EEOC's responsibilities and workload have gerierally been increasing over the years.

From 1989 to 1992, the number of charges received to process increased 26 perce‘nt,

5
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while staffing decreased 6 percent. EEOC anticipates an additional increase of about

- 18 percent in charges received in fiscal year 1993 over fiscal year 1992, with no

additional increase ir staffing (see fig. 2).

In 1964, EEOC was responsible for investigating employment discrimination charges
relating to race, color, religion, sex, or national origin.' In 1978 and 1979, EEQC
assdmed responsibility for administering additional laws: (1) the Equai Pay Act of
1963, which prohibitsﬂ payment of different wages to men and women doing the same
work; (2) the Age Discrimination in Employment Act of 1967, which prohibits
employment discrimination against workers aged 40 and over; (3) the Equal
Employment Act of 1972, which gave EEOC the right to file suit in federal district
court to achieve compliance with Title VII; and (4) Section 501 of the Rehabilitation
Act of 1973, which bars federal agencies from discrimination on the basis of |
disability. Before EEOC assumed 'thgse additional responsibilities, these laws were
administered by the Department of Labor. Also in 1978, Executive Order 12067 gave
EEOC the responsibility to provide leadership for, and cdordination among, the other

federal agencies that enfo'xfce equal employment opportuhity.

More recently, EEOC became responsible for enforcing the Americans With
Disabilities Act V(A‘DA.) of 1990. This law, covering some 43 million Americans with
one or more physical or mental disabilities, pro?ides a clear and comprehensive
mandate for eliminating employment discrimination against thosé with disabilities.
Finally, EEOC's résponsibility was increased further with the passage of the Civil
(Rights Act ot_‘ 1991 ; a key provision of this law allows employees who think they have

been discriminated against to file for compensatory and punitive damages.

The passage of ADA and the Civil Rights Act of 1991 is adding to EEOC's workload in

two ways: (1) more charges are being filed and (2) because they are often complex;

these charges take longer to process.



Figure 2

GAO Charges EEOC Received to Process
Increasing and Staff Decreasing
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_To meet this increased workload, EEOC has argued that it needs more staff. Ina.
1988 report, we raised concerns over how EEOC determines staffing needs and

. recommended that the Chairman conduct a study to determine (1) the humber of
charges an individual investigator should be able to "fully investigate" annually and
(2) the resources EEOC would need to fully investigate all charges filed. 1 This
information would provide a better basis for EEOC to determine its staffing needs
and develop a budget to carry out its investigative work. It would also provide a
better basis for establishing realistic goals and expectations for staff in EEOC
district offices. EEOC disagreed with our assessment of the need for such a study

and none has been done.

CONCERNS ABOUT EEOC OPERATIONS

In addition to our general concerns about EEOC's ability to fulfill its increased
responsibilities and greater workload, we--as well as civil rights organizations--
have raised specific concerns about EEOC's operations. - These concerns include (1)
the increasing time it f.akes‘EEOC to investigate and process charges, the increasing
inventory of charges awaiting investigation, and the adequacy of investigations; (2)
the high proportion of "no cause" findings, that is, determinations that the evidence
does not sufficiently support the discrimination charge; (3) the limited number of

~ litigation actions and systemic investigatiqns initiated by EEOC; and (4) the

usefulnesé of the data collected and reported by some FEPAs.

Because about 90 percent of EEOC's efforts are in the private sector, again my V

statement will focus on this sector.

1Equal Employment Opportunity: EEOC and State Agencxes Did Not Fully Investxgate
Dlscmmmatlon Charges (GAO/HRD-89~ 11 Oct. 11, 1988)
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Increasing Time to Investigate Charges, Increasing Inventory, and Adequacy of

Investigation

The average time for completing an EEOC investigation of a charge in the private
sector increased from 254 dayé in fiscal year 1991 to 292 days in fiscal year 1992 (a 15
percent increase). EEOC measures average time from the date a charge is filed until
the date it apprises the charging party and the employer of the results of the ’
investigation. This increase occurred even though the average number of completed
cases per _invesfigator also incréased--from 88.5 resolutions in fiscal yéar 1991 to

92.8 in fiscal year 1992.

EEOC's inventory of cases carried over from previous years also continues to
increase and age. From fiscal yéar 1989 through fiscal year 1992, the inventory rose

nearly 15 percent (see fig. 3).

During that period, the average age of cases in the inventory increased from 7.9
months to 10.4 months. EEOC estimates that by fiscal year 1994, the average‘ age of

cases in the inventofy will more than double, to 21.3 months (see fig. 4)."

The full investigation approééh, as described in EEOC's manual of compliance

- standards , requires EEOC to 'investigate all charges and give all the same degree of
attention. In 1988, we reported that 6ur review of a sample of cases, closed as "no
cause" dete‘rminations by EEOC district offices and state agency FEPAs, sho‘;eed that
from 40 to more than 80 percent of the charges were not fuvlly investigated. |
‘Deficiencies included failing to verify critical evidence, interview relevant
witnesses, and compare charging parties with similarly situated employees. EEOC's .
increasing workload, "the resultaﬁt’ pressures expérienced by EEOC investigators to
complete ipvestigations quickly, and,the‘ possible effects of both on fhe adequacy of’

investigations have been discussed at congressional hearings in recent years.



Figure 3

'GAO Charges in EEOC Inventory Increasing
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Figure 4 -

GAO Average Age of Charges
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High Rate of "No Cause" Findings

In fiscal year 1992, EEOC processed more than 68,000 discrimination charges. Only
2.4 percent resulted in "reasonable cause" findings. Of the remaining charges, 6.4
percent were settled through conéiliation)and 6.8 percent were settled through
withdrawal and included monetary benefits. An additional 23.4 percent of the
charg2s was closed administratively for various reasons, such as the charges were
withdrawn or the charging party did not cooperate with the investigation. About 61
percent were closed with no reasonable cause since EEOC determined the evidence

did not support the discrimination charge.

EEOC's rate of "no cause" determinations has been high for many yéérs. We noted, |
in our 1988 report, that several investigators said that some "no cause"
determinations v}ere cases closed prematurely to avoid investigators' receiving a

" lower performance rating for féil:ing to meet deadlines for case closures. In recent
years, two legal service organizations have voiced similar concerns over the possibl'e.

unwanted effect of this rating system on the number of "no cause" determinations.

EEOC Initiates Few Litigation Actions and Systemic Investigations

EEOC has been criticized for f‘ailing to litigate more cases and initiate more systemic

: mvesﬁgaﬁohs (which are, as mentioned earlier, like class actions, but EEOC- |
initiated). | Arguments for more EEOC litigation stem from the bélief that court -
decisions have a fgr-i'eaching effect on eliminating discrimination in the workplace
and, in a'sense, ére ﬁ_xore cdsi-effective than individual investigations. Howevér, of
the total charges received each year, EEOC litigates less than 1 percent on behalf of
charging parties. In fiscal year 1992, EEOQC litigated 447 charges. EEOC has no
plans to increase either staff in the Office of General Counsel or litigation efforts? an
EEOC official said in Julﬁr 1993.



In fiscal year 1992, special units in EEOC initiated 50 systemic investigations. EEOC ‘
officials say that they cannot initiate more systemic invéstigations because they are
labor intensive. The officials also believe that if more EEOC staff were assigned to
systemic investigations, there would be less staff to work on the individual charges
that EEOC must, by law, investigate. A contrary view holds that if EEOC initiated
more systemic investigations and assigned sufficient staff to them, a possible result

might be fewer individual charges brought to EEOC.

'Usefulness of Data Reported by Some FEPAs Is Questionable

Although EEOC uses the data from its information system to track the age of
- discrimination charges, answer questions on particular cases, and produce internal

and external reports, the usefulness of data collected and reported by some FEPAs is

questionable. .

We cited several data collection aﬁd reporting problems at EEOC district officés and
FEPAs 1n our 1"989 report, and recommended that EEOC address these problems.2 »‘
Since that repdrt, EEOC has»improved the accuracy and completeness of the data
collectidn activities in its field offices. EEOC officials believe this part of the
information system is now operating relatively well. According to EEOC, .thé FEPAs'
cooperation in collecting am_i' reporting data, however, varies from excellent to poor,
and the quality and completeness of the data submitted to EEOC also vary. Asa |
result, tﬁe usefulness of the data submitted by some FEPAs is questionable. EEOC is )

continuing to work with the FEPAs to improve the data they collect and ‘provide.

2ADP Systems: EEOC's Charge Data System Contains Errors, but System Satisfies
Users (GAO/HRD-90-5, Dec. 12, 1989).
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Given the tension between EEOC's increasing responsibilities and workload and the
concerns about ’EEOC'S operations, the Subcommittee is holding this hearing at a
most appropriate time. We hope that some of the issues raised today will help the
Subcommittee in planning for future EECC hearings and will help to make EEOC more

efficient and effective.

Mr. Chairman, that concludes my prepared statement. I will be happy to answer any

-\

questions you or other members. of the Subcommittee may have.
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Attachment I : ,, Attachment I

RELATED GAO PRODUCTS

Federal Emplayment: Sexual Harassment at the Départment of Veterans Affairs
(GAO/T-GGD-93-12, Mar. 30, 1993).

Affirmative Employment: Assessmg Progress of EEO Groups in Key Federal Jobs
Can Be Improved (GAO/GGD -93-65, Mar. 8, 1993).

Information on EEO Dlscmmmatxon Complamts {GAO/GGD-93-6RS, Dec. 31, 1992).

Age Employment D1scr1mmat10n EEOC'S Investigation of Charges Under 1967 Law
(GAO/HRD-92-82, Sept. 4, 1992)

Federal Workforce: Contmumg Need for Federal Affirmative Employment
(GAO/GGD-92-27BR, Nov. 27, 1991). '

Federal Affirmative Employmenti Status of Women and Minority Representation in the
- Federal Workforce (GAO/T~GGD-92~2, Oct. 23, 1991).

Federal Affirmative Action: Better EEOC Guidance and Agency Analysis of
Underrepresentation Needed (GAO/T-GGD-91-32, May 16, 1991).

Fedefal vAffirmative Action: Better EEOC Guidance and Agency Analysis of
Underrepresentation Needed (GAO!GGD-SI—SS, May 10, 1991).

EEO at Justice: Progress Made but Underrepresentation Remains Widespread
(GAO/GGD-91-8, Oct. 2, 1990).

ADP Systems: ‘EEOCV'S Charge Data System Contains Errors but System Satisfies
Users (GAOIIMTEC-QO-S, Dec. 12, 1989).

- Equal Employment Opportunity: Women and Minority Aerospace Managers and
Professionals, 1979-86 (GAO/HRD~-90-16, Oct. 26, 1989).

Discrimination Complaints: Payments to Employees by Federal Agencies and the .
Judgement Fund (GAO/HRD-89-141, Sept. 25, 1989).

Equal Employment Opportunity: EEOC and State Agencies Did Not Fully Investigate
Discrimination Charges (GAO/ HRD 89-11, Oct. 11, 1988).

Equal Employment Opportumty Commission's Charge Data System (GAO/ T IMTEC-
88-5, June 24, 1988).
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Equal Empioyment Opportunity: EEOC Birmingham Office Closed Discrimination .
Charges Without Full Investigation (GAO/HRD~87~'~81 July 15, 1987).

qual Opportunity: Information on the Atlanta and Seattle EEOC Dlstmct Offlces |
(GAO/HRD -86-63FS, Feb. 21, 1986).

‘Survey of Appeal and Gmevance Systems Available to Federal Employees (GAO/GGD-
84-17, Oct. 20, 1983).

<Prob1ems Persist in the EEO Complaint Processmg System for Federal Employees
(GAO/FPCD -83-21, Apr 1, 1983)

Inquiry Into Alleged Operating and Management Problems in EEOC's Offxce of Review
and Apgeal s (GAO/FPCD-82-68, Aug. 25, 1982).

Age Discrimination and Other Equal Employvment Opportunity Issues in the Federal
Work Force (GAO/FPCD -82- 6 Nov. 20, 1981). ’

Implementanen The Missing Link in Planning Reoxgamzatmns (GAO/ GGD-81- 57
Mar. 20, 1981). ;

Equal Employment Opportumty Commlssmn Needs to Improve Its Admlmstratlve
Activities (GAO/HRD-81-74, Apr. 21, 1981). ‘ ’

Further Improvements Needed in EEOC Enforcement Actlvmes (GAO/HRD-81-29,
, Apr. 9, 1981). :

Achieving Representauon of Minorities and Women in the Federal Work Force
(GAO/FPCD -81-5, Dec. 3, 1980). :

Development of an Equal Employment Opportumty Management Informatlon System |
(GAO/FPCD-80~39, Mar 4, 1980). ‘
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U S. EQUAL EMPLOYMENT OPPORTUNITY COMMISS(ON
Washmgton D. C 20507 -

June 23, 1994

&

MEMORANDUM

To: : Clalre Gonzales
‘ Director
Office of Communicatlons and Leglslatlve Affairs

From: . Elizabeth M. Thornton
Acting Legal Counsel

Subj: “Request for an Opinion

You have  asked this office to advise you whether Commission
~ personnel can be used to provide technical assistance to the

Executive Office of the President as they prepare nominees for the
confirmation process. You have indicated that the time needed
would be limited and not require a personnel action as a transfer
"or a detail. We are not aware of any law, regulation or decision
that would prohibit the Commission from honoring that request. Wwe
have reviewed the Comptroller General’s rinc191es of Federal
Approgrlatlons Law and other analogous provisions. As a result, it
is our opinion that Commission personnel can be used for llmlted
periods of time to explaln what work is being done by the
Commission at this time and to identify issues of current interest.
to employers, employees, those representing their interests and
Members of Congress.

Please feel free to contact me or Nlcholas M. Inzeo 1f you have any
questions about this matter.
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MEMORANDUM FOR THE ASSOCIATE ATTORNEY GENERAL

*,FRoMzﬂ- : Deval L. Pafrick
o w‘”ASSlStant al Lo
: C1v1l Rights. DlVlSlon R fﬂ» o «ftf

: SUBJECT:* Impact of Majorlty Mlnorlty Congre851onal Dlstrlcts on
: R 1994 Electlon ‘. . . . :

The notlon that the new majorlty mlnorlty congre851onal
~districts, as opposed to a national political- trend, ate to
.. ‘"blame" for Democrat}c losses in the, 1994 electlon is gaining-
'some currency in the media. I thought you would want, to know

that thls notlon falters upon close 1nspectlon. - ‘

In. the '1890. round of congre551onal redlstrlctlngs, the

‘Republican National Committee supported drawing majority- mlnorlty‘!

‘districts wherever possible on the theory that that would reduce
.the minority (and Democratic) population’ in the surrounding

.districts. That,  coupled with the recent . Republican success, 'is |

. .the basis for commentators leaplng to the conclusion that. the“w:’
ﬂmajorlty mlnorlty dlstrlcts fueled the Republlcan success.

In our view, thls issue is an emplrlcal questlon that

;requlres close examination of. the local polltlcal equatlon, both o
before and after the majorlty minority district is drawn. The -

results of the 1994 elections camnot be viéwed independently of .
.. the trend to vote. Republlcan by white voters in the South,- which
- has been growing since the 1964 presidential election.- Nor can.
“the Republican voting: pattern in the South be separated from the
~natlonw1de pattern o o . o
‘ . p : . :

Flrst the premlse that Democrats w1ll succeed in- the South
. dn dlstrlcts with substantial black mlnorltles appears to be-
'breaklng down.. South Carolina and MlSSlSSlppl,»StateS that are
roughly one-third black in population, recently have been;‘ A
.,con81stently electlng Republlcans to statewide office. ‘It is not
" clear that congress1onal districts with. 51m11ar racial s '
percentages would: produce different results. For that reason,
‘one can argue’that the majority-minority congressipnal districts
‘jprevented al complete dlsaster for Democrats by malntalnlng a
; . , & : ,



. South were defeatedi

',congressmonal districts were drawn followlng the 1990 Census,

'substantlal number of solldly Democratlc seats (None of the

Democratic 1ncumbents,from majorlty mlnorlty dlstrlcts 1n the

Second .in the nlne states. in whlch new majorlty~black y
v

the. Republlcans picked -up 13 ‘of ‘68:Democratic seats for a 19%

-gain. In the states-where no new majority black. districts ‘were .

created, Republlcans galned 40 of 188 Democratic seats, for a 21%

'gain. Thus, Democrats did not do worse ‘in the - states with new

majority- black dlStrlCtS than they did in the remaining states.‘e~a»f
‘Moreover, many . of. the Republlcan gains are .not. attributable to-

the new majorlty -black seats. For. example,’ the Republlcan gain

" of two seats in Texas came in areas not affected by the new -
‘majority- black districts. In Virginia, the seat that went

‘Republican is in Northern Vlrglnla, nowhere near the new black~

majorlty dlstrlct i »‘,-

: Thlrd even if the Democrats had retalned every one of their
House seats in the nine states that- had new majority black . .-
'dlstrlcts --'in complete opposition to- the. nationwide’ Republican

surge ‘-~ the Republlcans still would. have gained control’ of the
House.in 1994. - History bears: ‘out the polltlcal neutrallty of '
these dlStrlCtS Remember that, with one exception, ,
congre351onal dlstrlct boundaries did not change -between 1992

" when Democrats galned a 41-seat’ majority, and 1994, when'
' Republicans gained a 15-seat majorlty The one exceptlon is. N
Louisiana‘where the chande in dlStrlCt boundarles made no - .
*dlfference 1n the Democrats fortunes C v = o

B
%
\

- In this regard how a majorlty mlnorlty dlstrlct is drawn‘

“may have’ just as much bearing:.on. partlsan outcomes as’ whether a -
”‘majorlty minority district is drawn! “For example,_ln 1990 the
,_Department prevalled in its claim. that the redlstrlctlng plan for

the Los Angeles County Board of Supervisors diluted Hlspanlc

‘voting strength.. The challenged plan, with no majorlty Hispanic
“district, had produced a 3-2 Republican majority. for a decade.
. When elections were held under the remedial plan,- with a
.majority-Hispanic" dlstrlct Democrats gained control of- the board

and have retalned that control since then

The main p01nt however,ils that the Votlng nghts Act

requires that black and Hisparic voters have an equal. opportunlty -

to elect candidates. of - their ch01ce, regardless of which

“"polltlcal\party stands to beneflt : In the context of ra01ally

¥
H

v The states are Alabama Florlda Georgla, Loulslana,

'Maryland, North Caroliha,‘South Carollna, Texas and Virginia.. ,
Notably, the 1994 election produced no .partisan. change at. all 1n
- the congressional delegatlons from Alabama, Lou151ana or..
'Maryland : | - :
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polarlzed votlng, majorlty mlnorlty dlstrlcts are necessary to

provlde that ‘opportunity. -“The 1994 election provides no occasxon “
“. for“the. Administration to depart from thlS bas1c pr1nc1ple of":

polltlcal falrness. s

cc: Carollﬁ.,Raéco (FYI) }:1, 'J‘%  ‘~i' ' tﬁf“ff“f*;“5:{

. Assistant-to the President
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+these considerations, the dissent concluded
that, while interns/ residents may be charac-
terized as primarily students, that charac-
terization does not deprive them of status as
employees under the NLRA.

The Commission agrees with both the ma-
" jority and the dissent in Cedars-Sinai that

status as a student and status as an employee

are not necessarily mutually exclusive.l?

However, the Commission find the reason- -

ing of the dissenting opinion in that case to
be more persuasive than that of the majority
opinion and concurs with the dissent that
the question to be decided is whether a stu-
dent, here an intern or a resident, is also an
employee with rights under the law.

The evidence presented in this case sup-
ports a finding that the Charging Party, a
student pursuing professional advancement
in a graduate medical educational program,
was also an employee of the Respondent dur-
ing her internship in the Respondent’s or-
thopedic surgery program.!3 As set forth
above and, similarly, as discussed in detail in
the Cedars-Sinai case, the evidence shows
that interns and residents perform numer-
ous valuable services for which they receive
both monetary compensation and tradi-
tional employee benefits. Significantly,
these services are performed under either

EEOC Declsions
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direct or indirect supervision, with the em-
ployer’s retaining the right to control and
direct the work performed and the manner
of performance. These considerations estab-
lish the existence of an employment rela-
tionship in these circustances.!*

While the Commission recogmzes that the
relationship between a medical intern or res-
ident and the organization that operates the
internship/residency program may well be
unique, since the program partakes of both
education and employment, the work per-
formed by interns and residents in a hospital
or other clinical setting is not an incidental
feature of a scholastic program.!® Rather, it

" is an intergral and mandatory component of

the graduate medical training program.
With respect to the performance of this
work, the Commission finds that the rela-
tionship between the parties is an employ-
ment relationship within the coverage of
Title VI1.16

Based on the foregoing, the Commission
concludes that it has jurisdiction over this
charge. Accordingly, the Commission re-
turns the charge to the district office in
which it was filed for a determination on the

 merits of the Charging party’s allegations of
‘sex discrimination and for final processing.

[16871)
VII COVERAGE

TIME AFTER BIAS INCIDENT COUNTS IN DETERMINING TITLE ‘

U.S. Equal Employment Opportumty Commxss:on Decuslon No. 88: 2 September 6,

1988.

T;tle VII—vaﬂ nghts Act of 1964

Coverage-—Tltle VII—Twenty-Week Requxrement.w—The remainder of the ecalen-
dar year after a respondent’s alleged unlawful discharge of a worker on January 19, 1988,
could be counted in detérmining whether the respondent was a covered “employer” with 15
or more employees during 20-or more weeks * in the current or preceding calendar year.” An

12 See Commission Decision No..75-204 (unpub-
lished) {student teacher was “employed” by the
school district even though she was not compen-
sated by the school district but received academic
credit for her services), Cf. Marshall v. Marist Col-
-lege, 14 Empl. Prac. Dec. (CCH) 17735 (S.D.N.Y.
1977) {college students who were paid a stipend for
functioning as resident advisors and coordinators
had the status of employees under the Fair Labor
Standard Act, as amended)

19 Cf. Amro v. St. Luke’s Haspttal of Betlzlehem,
39 Empl. Prac. Dec. (CCH) 136,079 (E. D Pa,
1986), discussed supranote 8. -

14 Cf. Commission’s “Policy Statement on Title
VII Coverage of Independent Contractors and In-

76871

dependAe.n't Busmassm, bio N-915, date 9/4/87
[to be mcorportated in EEOC Compl Man §605,
Junsdxctxon]

Red Cf Pollack v. Rice Umvers:ty, 29 Empi Prac.
Dec. (CCH] 132,711 (S D. Tex. 1982); supra note 8,

16 Although not necessary for purposes of reacho
ing a determination with respect to the present
charge, the Commission notes that its position in

‘this case would: be applicable to a similar

charge /complaint brought under the Age Discrim-
ination. in Employment Act of 1967, as’amended
(ADEA), 29 US.C. §621 et 5eq. (1982), or the Equal
Pay Act of 1963 (EPA), 29 U.S.C. §206(D) (1982).

©1988, Commerce Clearing House, Inc.
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employer is covered by the Act if 1t employs 15 or more people for at least 20 weeks during
the entire current or preceding calendar year. However, because sufficient data was lacking
for a determination of whether the respondent had 15 or more employees for 20 Or more
weeks during 1988, the charge was remanded for further processing.

Back reference.— 306.40.
[Full Text of EEOC Decision]

Issue

The Charging Party alleges that he was
subjected to racial harassment and retalia-
tion, and that he was discharged because of
his race, in violation of Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C.
§ 2000-¢, et seq. The Respondent argues that
there is no jurisdiction under Title VII be-
cause its business had not been in operation
twenty weeks during the year preceding the
discharge, nor had it been in operation
twenty weeks during the current year, as of
the date on which the Charging Party was
terminated. Since Title VII only covers em-
ployers who have had fifteen or more em-

" ployees during twenty or more weeks in the
- current or preceding calendar year, the Re-

spondent argues that it could not be covered
as an “employer” under § 701(b) of Title VIL

" Holding _
The Respondent is an “employer” within
the meaning of Title VII, if it has fifteen or
more employees for twenty or more weeks
during the entire current year.

’

Discussion

Respondent opened its commercial car
wash and auto care business October 9,1987.
One week later, the Charging Party began
his employment with the Respondent. The
Charging Party alleges that during the
course of his employment he was subjected

"+ to racial harassment. He also alleges that

the Respondent retaliated against him for
filing a charge against the Respondent's
friend, the owner of another car care busi-
ness. On January 19,1988, the Charging
Party was discharged, allegedly because of
his race. One day later he filed a charge with
the Commission, alleging race dlscnmma-
tion and retaliation.

The Respondent argues that he 15 not an
“employer” within the meaning of Title VII.
Section 701(b} of Title VII provides that an
“employer” must maintain “fifteen or more
employees for each working day in each of

twenty or more calendar weeks in the cur-

-rent or preceding calendar year.”’! Since the

Respondent’s first day of operation was.in
October 1987, he could not possibly have
had fifteen employees for twenty weeks dur-
ing that calendar year. He also could not
have had fifteen employees for twenty
weeks in 1988 as of the date of discharge,
since the discharge occurred only nineteen
days into the year. The issue to be resolved
is whether we may look to the remainder of
the calendar year after the alleged act of
discrimination took place in determining
whether the Respondent meets the jurisdic-
tional requirement of Section 701(b).

It i1s the Commission's position that an
employer is covered by Title VII if it main-
tains fifteen or more employees for twenty
or more weeks during the entire current or
preceding calendar year. A contrary result
would allow employers who did not meet
the statutory minimum in the preceding
year to discriminate freely during the cur-
rent year until twenty weeks had passed

" during which they had fifteen or more em-

ployees. Considering the plain language of
the statute, this is not a result that Congress
intended. Congress, in drafting Section
701(b), did not limit the phrase “current ...
calendar year” to cover only the portion of
the current year that preceded the discrimi-
nation, and there is no indication in the leg-
islative history that Congress mtencied that
result.

The Commission’s position is in accord
with the case law on this issue. In Slack v.
Havens, 522 F.2d 1081, 10 EPD 110,343
(9th Cir. 1975}, the employer contended that
he was not covered by Title VII because he
had employed fifty workers (the statutory
minimum for the relevant year, 1968) for
only eleven weeks during the year preceding .
the alleged discrimination, and for only four’
weeks prior. to the alleged discrimination
during the year in which it occurred, Count-
ing beyond the date of the alleged discrimi-
nation, the employer did have the requisite
number of employees for at least twenty -
weeks during that year. However, he argued
that Title VII requires a “critical mass” of
the requisite number of employees for a to-
tal of twenty weeks during the prior.calen-

. 1 Full-time and part-time employees are counted
together, See EEOC Compl. Man., Volume I
§ 605, Jurisdiction, p. 605-21.

Employment Practices -

16871
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dar year or during only those months of the
current year preceding the incident at issue.
Such a reading, he asserted, was required to
give employers notice of their potential lia-
bility before a discriminatory incident oc-
curred, and to prevent after-the-fact
removal of ‘jurisdiction by an employer's re-
duction of his work force to fall outside the

statutory limit. The Ninth Circuit found

these arguments “‘unpersuasive.” Id. at 1093.
It stated: .

Employers have had notice of the require-
ments of the Civil Rights Act since the
time of* its passage. Whether they could
attempt to circumvent its provisions by
manipulating the number of persons they
employ is irrelevant to the problem of
_statutory construction facing us. The lan-
guage of the statute .is plain: Congress
clearly spoke in terms of ‘“‘calendar
years”. ., We can therefore only conclude
that Congress meant what it said and that
Havens is indeed an “employer” within
the terms of the statute . . . Id.?

In EEOC v. Metropolitan Atlanta Girls’

Club, Inc., 416 F. Supp. 1008, 1011-12, 12
FEP Cases 871 (N.D. Ga. 1976}, the district
court adopted the Ninth Circuit’s reasoning
in Slack. In determining jurisdiction, the
court measured the number of employees in
the calendar weeks both before and after the
alleged discrimination during the year in
which it allegedly occurred.? See also Schlei
& Grossman, Employment Discrimination
Law 996 (1983) {“It is unnecessary that the
15-employee/20 week requirement be met
prior to the alleged discrimination™).

The investigative file in this case lacks
sufficiént data to determine whether the Re-
spondent has had fifteen or more employees
for twenty or more weeks during 1988. Ac-
cordingly, the Commission remands this
charge to the District office for further
processing consistent with this decision.

[96872) FORCED MATERNITY LEAVE FOR X RAY TECHNOLOGIST IS

UNLAWFUL

—

us. Equal Employment Opportumty Commxssmn Dec:sxon No. 89-1, October 5 1988.

Title VII—Civil Rights Act of 1964
. Sex Discrimination—Fetus Protection Policy—X-ray Technologist.—By re-
quiring an X-ray technologist to take maternity leave immediately upon dlscovermg that

" she was pregnant, a hospital acted unlawfully. Without merit was the hospital’s contention
" that placing the technologxst on ‘maternity leave was necessary to protect her fetus from

radiation because there is no safe level of exposure of a fetus to radiation. The hospital failed
to show by independent, objective evidence and by the opinion evidence of qualified experts
that any exposure of a pregnant women is harmful to the fetus. In fact, credible evidence
indicated otherwise.

Back reference..—-‘ﬂ 24().367'

2The emplayer in . Slack also argued that this tain View Broadcasting, Inc., 578 F. Supp. 229, 34
interpretation was inconsistent with the require- FEP Cases 49 (E.D. Tenn. 1984), the employer
ment in Section 706(b) of Title VII that the Com-  argued that it was not covered by Title VII because
m!ssnon make its determination on reasonable it had not employed the requisite number of em-

cause “as promptly as possible” and “so far as prac-
ticable” within 120 days, The court rejected this
argument as well, stating that “a determination of
reasonable cause would not be possible and would
not he required until it were established that the

ployees. The court found that the “current calen-
dar year” was the year in which the plaintiff was
discharged. Although she was discharged on Janu-
ary 5th of that year, the court measured the num-
ber of employees in the course of that entire year

putative ‘employer’ actually came within the ami on that. basis it found ]unsdlctzan
terms of the Act.”Slack, 522 F.2d at 1093 n.2. .

3 Another district court has found jurisdiction
under similar circumstances. In Musser v. Moun-

ﬂ 6872 » ; o 5@1989, Co'mrﬁ,erce Clearing House, Inc.
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