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PART II. DISCRIMINATION IN THE PRIVATE WORKPLACE 

St. Mary's Honor Center v. Hicks, 113 S. Ct. 2742, 
(U.S., 6/25/93) 

Summary 

The Supreme Court's message in Hicks sounded 
much like that sent in its series of employment discrimina
lion cases issued in the 1989 term-joD bias will be more 
difficult for plaintiffs to prove. It had been four years 
since the High Court had issued a ruling with such poten
tially far-reaching consequences. 

Hicks raised procedural questiol1s about proving and 
, defending employment discrimination cases, believed to 

have been long settled by judicial precedent and 20 years 
hf case law. Specifically, it involved the quantum and 
Iype of proof necessary for a plaintiff to meet his or her 
ultimate burden of proving that discriminatory animus 
motivated a particular employment decision. 

Traditionally, a three-part scheme for proving dis
crimination has been applied in disparate treatment cases, 
i.e., cases in which intentional discrimination is claimed. 
First, the plaintiff is required to faise a prima facie infer

. ence of bias by a preponderance of the evidence. This ' 
shifts the burden of proof to the defendant. who must 
produce at least one legitimate, nondiscriminatory expla
nation for why it took the employment action challenged 
by the plaintiff. It then becomes the plaintiff's burden to 
show that the explanation proffered by the employer was 
"pretextual"-not the true reason for its actions. See e.g., 
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); 
United States Postal Service Board of Governors v. Ai
kells,460 U.S. 711 (1983); Texas Department ofCommu- , 
nity Affairs v. Burdine, 450 U.S. 248 (1981). 

Up until Hicks, and recent rumblings in the circuits, 
lhere seemed to be little doubt that the "pretext" inquiry 
involved whether the employee had successfully discred
ited the employer's explanation. If the explanation posited 
by the employer was shown to' be untrue, the inference 
was th.,:c:';e real reason was more likely than not discrimi
natory. 

The issue Hicks raised was whether plaintiffs, under 
this three-part proof scheme, should be entitled to judg
ment as a matter oflaw when the employer's reasons fall. 
under the weight of the evidence. In what many called a 
blow to civil rights law, and a coup for employers, the 

Court ruled ~-4 that proof of prete~t did not automaticall y 
compel judgment in the plaintiff's favor. 

In wh~t appeared to many civil rights advocates (as 
well as the Idissent) to be a monumental departure from 
prior law, t~e Court held that it is not necessarily enough 
to discredit Ithe employer's proffered reasons in order to 
prevail, because proving pretext (that the employer lied) 
isnot the s~me as proving intentional discrimination (that 

I 

the emplo~er intended to discriminate). The Court re
minded us that tl;teburden of proving intentional discrimi
nation, not! just pretext, remains at all times with the 

plaintiff. I : I 

It left it to the discretion of the fact-finder, however, 
to determine whether this additional measure of proof, 
referred to las "pretext plus,'.' will be required in a given 
case. In otl:1er words, a fact-finder may find, as it did in 
Hicks, that' a nondiscriminatory' reason (which the em, I 
ployer may not even have stated) actually motivated the 
challenged/ act, even though the reasons set forth by the 
employer were shown to be prextual. 

The htajority opinion, delivered. by Justice Scalia 
and joined by Justices Rehnquist, O'Connor, Kennedy 
and Thomks, refused to view its approach to disparate 
treatment cases enunciated in Hicks as a step backwards 
in civil rights law, or a departure from precedent. In 
keeping wIth prior Supreme Court authority, the majority 
explained ithat once a defendant has met its burden by 
producing Ia legitimate, nondiscriminatory explanation, 
the prima facie case has been rebutted and the presumption 
of discrimination raised by the prima facie case "drops 

I 

out." The ,burden of proof once again is the plaintiff's. ' 
Essentially, the majority was not comfortable with 

the notioni that employers could be liable 'for intentional 
discrimin~tion where only pretext-but not intent-is 
demonstrated. The reason is that, in its view, disproving 
an emplo~er' s explanation is not the same as proving 
intentional discrimination. It is possible, the Court says, 
that when lall is said and done, the real reason the employer 
acted willi not be discriminatory. : 

~el ~~se~t, written by Justice Souter and joined 
by JustlC~:) ·'./hlte, Blackmun and Stevens, berated the 
majority for raising the standard of proof for plaintiffs in 
these types of cases, and'substituting a proof scheme that 
"promiseJ to be unfair and unworkable." These Justices 

I 

warned that triers of fact should not look "beyond the 
I 

employerj s lie by assuming the possible existence of other 
reasons tlie employer might have proffered without lying. 

, 
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By telling the fact-finder to keep digging in cases where 
the plaintiff s proof of pretext turns on showing the em
ployer's reasons to be unworthy of credence,: the majority 
rejects the' very point of the McDonnell Douglas rule 
requiring the scope of the factual enquiry to be limited, 

. albeit in a manner chosen by the employer." 
. This is what happened in Hicks.. Although the trial 

judge did not believe the reason the employer gave for 
Hicks' discharge, i.e., misconduct, he found that the plain
tiffs race was not the reason either. Rather, the judge 

, gleaned that Hicks was' removed for two reasons never 
eyen articulated by the employer-personal animosity and 
the desire to "clean house." The Eighth Circuit Court of, 
App~als reversed the finding of no discrimination. It took 
the position that the plaintiff was entitled to judgment 
because he disproved the employer's reasons .. 

Legislaticin has been introduced in both the House' 
and Senate to reverse Hicks, and allow a plaintiff to pr~vail 
if either the employer fails to rebut the prima facie ca'se, 
or if the employee can show that the proffered nondiscrim-, 
inatory reasons were false. 

Hicks seems to be a victory for business, at a time 
when compensatory and punitive damages raise the stakes 
in employment discrimination litigation. It is likely, how
ever, that Hicks ,will be read narrowly-the decision does 
not require proof of "pretext-plus." The trier of fact may 
very well draw an inference of.discrimination based on 
evidence of pretext alone. 

But civil rights advocates are concerned,nonethe
less. In their view, Hicks places employees in the rather 
awkward position of having to anticipate and prepare 
defenses for explanations not necessarily even relied on 
by an' employer. Of course others applaud the ruling for' 
ensuring that employers will not be liable when their' 
reasons are false, but not discrimi'1atory. 

William G. Mahoney, et al.v. RFEIRL,818 F.Supp. 
1 (D. D.C., 11124/92) 

Summary 

When you chose to work abroad for an. American 
business, you risk losing some of your protections against 
'employment discrimination. This pro'position is not as, 
risky as it was, however, before legislation and judicial 
interpretation recognized the need for all employees, here 
and overseas, to benefit equally. 

As originally drafted, none of the federal antidis~ 
crimination statutes explicitly provided for extraterritorial 

b~rders defined the American workplace. But the growing 
number of American workers overseas-and the conCOrn
it*nt growing number of bias concerns-forced the issue 
before Congress in the early '80s. By amending the Age 
Discrimination in Employment Act (ADEA) in 1984 to 
m1ake age discrimination on foreign soil an unlawful ~rn
ployment practice, Congress issued a limited response. 

I .' But, discrimination on oth~r bases, namely those 
delineated.in Title VII and the Rehabilitation Act, would 

I 

still not b~ actionable against American employers on 
foreign soil. This is what the U.S. Supreme Court said 
inl1991 in Equal Employment Opportunity Commission! 
BquresLan v. ARAMCO, III S. Ct. 1227 (1991). 

I In this case, a U.S. citizen' born in Lebanon and . 
,working in Saudi Arabia for a Delaware corporation al
leged national origin discriminatiqn when he was dis
cHarged. The petitioner argued that as an American 
citizen, he was entitled to Title VII's protections against 
di~crimination in the workplace, notwithstanding the fact 
th~t it was in Saudi Arabia. 

! The High Court simply could not ignore the fact 
th~t Title VII, unlike the ADEA, did not contain specific 
la~guage extending that statute' sjurisdiction extraterrito
rially. The Court explained that if Congress intended this 
result, it would have designed that statute to reach em
pl6yer conduct beyond the United States. And if it later 
de~ired to bring about that result, it would haye amended 
Title VII like it did the ADEAin 1984. Since Congress 
did neither, and nothing in the statute or legislative history 
petsuaded the Court towards a contrary interpretation, 
Title VII was not available to this plaintiff to remedy the 

I
conduct he charged. ", 

1 With this literal construction of Title VII, the Court 
preduded all job bias claims, except those raised under . , , . 
the ADEA, by American workers abroad. Dissatisfied 
willi this anomolous result, Congress again addressed the , 
iss~e, and took initiative'to reconcile these divergent ap
pli?ations of federal antidiscrimination legislation. After 
AR.A.MCO was issued, Congress amended Title VII in the 
Ci~il Rights Act of 1991 to bar employment discrimina
tion against U.S. citizens employed in foreign countries, 
by iAmerican owned or controlled companies. The result 
of this legislation was, essentially, to render ARAMCO 
voi(t. 

·1 But even with extraterritoriality now built in, the 
ba'1on bias is not absolute. Congress was careful to carve 
outl an exception reflecting the need to acknowledge so-

I 

cial, policy and legal considerations of the "host" coun-
I 

jurisdiction. The presumption was, therefore, that U.S. tries for American businesses. 
,i ' 
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, Congress exemp',~d companies from coverage unde~, 

~ither statute where ccnpliance ':Vould result in the viola
tion of a law in the fo~~ign country. This is known as the 
"foreign laws" excepLon'. See, e.g., 29 USC 623(f)(l). 

Mahoney illustrc:',~s how that provision comes into 
play, In this case, em:ioyees of an American broadcast 
services operation wh', were stationed in Munich, Ger
many were fired from ,heir jobs. The plaintiffs filed suit 
against their employ~. Radio Free Europe and Radio 
Liberty, claiming that :heir removal violated the ADEA. 
The employer was a Delaware-based corporation with 
more than 300 U,S. ci.'.izens working at the Munich facil
ity, and its activities ',;ere supported almost ,exclusively' 
by federal funds. 

The plaintiffs w';re fired pursuant to the labor con
tract between the parjes,' which expressly provided for 
mandatory retirement H age 65. Both plaintiffs had turned 
65. Interestingly, the ,ssue in Mahoney was not one of 
intent. The ell!ployer vlDceded that the plaintiffs' age was 
the motivating factor i:1 this employment decision. Rather, 
the employer defende(~ the discharge by raising the foreign 
laws exception to the ADEA. 

Essentially, the ;;mployer argued that the exception 
was applicable in this case because mandatory retirement 
at 65 was Gennan la...... Providing otherwise'in a contract, 
thus, would result in l.he' type of conflict Congress hoped 
to avoid with the foreign laws exception. 

29 USC 623(f) ;;tates that '~it shall not be unlawful 
for an employer, employment agency, or labor organiza
tion (I) to take any action otherwise prohibited~..where 
such practices' invol ve an employee in a workplace in 
a foreign country, and compliance ...'would 'cause such 
employer...to violate the laws of the country in which 
such workplace is located ... !' 

The employer's experts testified that mandatory 
retirement at age 65 was "deeply embedded in Gennan 
collective bargaining agreements, and general labor pol
icy." But the court was not persuaded that the ADEA 
should be preempted in this case; it may have been Ger

. man policy and practice to require mandatory retirement 
in labor contracts at age 65, but it was not German law' 
as contemplated by Congress. The court pointed out that 
the contract at issue involved private parties, and the 
provisions therein were in no way mandated by the Ger
man ~overnment. 

Here, then, the foreign laws exception was not an 
, available defense for this .American employer. 

I . 
Hazen Paper Co. v. Biggins, 113 S. Ct. 1701 (U.S., 
4/20/93) 

Summary 

With Hazen. the Supreme Court ended the recent 
debate over the meaning of "willful" found in that seCtion 
of the Age Discrimination in Employment Act (ADEA) 
providing for liquidated damages~ , _, 

Although the Court earlier set but the parameters for 
establishing a willful violation under the 'ADEA, rulings in 
lower f6deral courts reflected confusion and inconsistency 
regardihg the application of those parameters. The Court, 
in Hazkn, actually said little that was new on this issue; 

I 

it was well aware that it was important to reiterate: how
ever, that which it had already estaplished as ADEA law. 

. A second issue involving pension plans and age 
discriniinatioh was also addressed. 

.16 Hazen, the plaintiff had been hired as a technical , 
directo1r at a paper manufacturing company in 1977. In I _ 

1986, he was fired at the age of 62, just a few weeks 
I 

before his pension was gO,ing to vest. Under the company's 
pension plan, pension benefits vest after an employee 
serves1 for ten years. The plaintiff filed suit under the 
ADEA, claiming that his discharge was discriminatory 
due tol his age. The jury not only found that the plaintiff 
was thp victim of age bias, but that the employer engaged 
in willful conduct. This meant .that the employer was 
requirfd to pay the plaintiff liquidated damages. The jury' 
.also fqund an Employee Retirement Income Security Act, 
(ERISiA) violation. 29 USC 1140. 

I 

, The district cout granted the employer's motion for 
judgment notwithstanding the verdict with respect to the 
findin1g of willfulness, and the Court of Appeals reversed 
this pbrtion of the verdict. 
. Section 7(b) of the ADEA, 29 USC 626(b), states 

that "Amounts owing to a person as a result of a violation 
of thJ chapter shall be deemed to be unpaid minimum 
wage~ or unpaid. overtime compensation for purposes of 
secti~ns 216 and 217 of this title: Provided, That liqui
dated damages shall be payable only in cases of willful 
violahons of this chapter." (emphasis added). . 
. iTqe Supreme Court thought it.~s.d clearly defined 
this proviso in Trans World Airlines, Inc. v. Thurston, 
469 p.S. III (1985): In that case, it determined that a 
"willful" violation was one where an employer, either 
kne, that his actiOns contravened the ADEA or showed 
reckless disregard for that fact. Many of the lower courts 
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The meaning the Court ascribed to willful was that 
which defined the term in other criminal and civil statutes, 
the Court pointed out. It had, in Thurston, rejected a . 
broader definition, concerned that the "two-tiered" liabil-' 
ity system built into the ADEA, i.e., those violations 
which do, and those which do not trigger double damages, 
would be vitiated. This standard would have required a 
finding of willfulness wheri the employer was aware that 
the ADEA "was in the picture," . 

The Court proclaimed Thurston clear, and good 
law. And it explained that under the standard articulated 
therein, not every knowing reliance on age will necessarily 
be a "knowing" violation for the purpose of establishing 
willfulness. It was referring to exceptions found in the 
ADEA where age may permissibly be factored into an 
employment decision. It is possible, the Court said, that 
employers may in good faith rely on age in making an 
employment decision, and that such reliance and person
nel actions flowing therefrom will not give rise to double 
damages. . 

Exampl~s are where age is a bona fide occupational 
qualification, 29 USC 623(f)(l), where a bona fide senior
ity system and employee benefit plans are involved, 
623(f)(2), and where certain types of employees, i.e., bona 
fide executives and high policymak~rs, are at iSSUe!. 

The Court also did not find Thurston distinguishablf!, 
as had some lower courts, because that case involved an 
unlawful formal, facially.discriminatory company policy 
rather than informal animus against an individual like 
that charged in Hazen. it announced that the willfulness . 
standard of Thurston and Hazen were applicable to all 
types of disparate treatment cases. It added that once 
willfullness is shown, "the employee need not additionally 
demonstrate that the employer's conduct was outrageous, 
provide direct evidence' of the employer's motivation, or 
prove that age was the predominant rather than a deternii
native factor in the employment decision." 

Hazen is also important because it speaks to a matter 
presenting the courts with some difficulty-the interplay 
between the vesting of a company's pension plan and 
age discrimination. As we have already seep., not every 
decision based on age is discriminatory. Certainly, em
ployment decisions which relate in some way to age but 
do not actually rely on it should not be suspect till:ler the 
ADEA. . 

This scenario was present in Hazen. Justice O'Con
nor, speaking for a unanimous court, identified the basis 
on which the plaintiff's pension would vest as years of 
service and not age, as the plaintiff had contended. There
fore, age was not the factor that motivated the decision 

FEDERAL EQUAL OPPORTUNITY DESK BOOK . I [. 

to JCharge the plaintiff and, thus, caused the interference" 
with: vesting. The Court explained that to prove disparate 
treat1ment under the ADEA, age must be the determinative' 
reasbn for the employer's actions. 

I The Court recognized the analytic difficulty pre
sentbd in cases such as this one, where age is closely 
corrblated to years' of service. However, it pointed out 
that Ian employee can work for ten years and be eligible 
for jesting and still be outside the ADEA's protected age 
range. 

I Although the ADEA' would not be available to a 
Hazkn plaintiff, the Court reminded us that another statute, 

I 

ERI~A, waS available to remeqy the type of conduct 

challenged in Hazen. 


· I . 

Barbara Landgraf v. USI Film Products, 968 F.2d 
427 (5th Crr., 7/30/92) " 

Summary 

I The judiciary, legislators and parties to employment 
disc'rimination suits will be relieved when the U.S. Su-

I . ~ 

preme Court resolves the debate over the retroactive effect 
of the Civil Rights Act of 1991-one that has been raging 
for the past two years. , 

I . 

. I In February 1993, the Court granted review of Rivers 
v. Roadway Express, 973 F.2d 490 (6th Cif. 1992) and 
Lan~graf v. USI Film Products, '968 F.2d 427 (5th Cir. 

I .. ' . 

199Q), two circuit court rulings holding-as did .most 
I 

circuits addressing the issue-that prospective application 
'of the statute was the appropriate interpretation of legisla
tivel intent. The Court will hear both cases this fall. [As 

· of the date of publication, no decision had been issued.] 
I The Civil Rights Act of 1991 forever changed the 

landscape of job bias law by amending federal discrimina
tiOl'l: statutes to include, inter alia, "legal-type" relief. That 
is, plaintiffs alleging employment discrimination could 
noW, for the first time, seek compensatory and punitive 
darrlages as a remedy in these suits. Jury trials were also 

I . 

made available. 
_I Prior to the passage of the Act, oniy equitable reme

dies, such as back pay, reinstatement and promotions, 
,I· . 

could be awarded to winning plaintiffs. When drai-t:i1g 
. these statutes, C~mgress did not prov'ide for relief in the 

forin of damages, and neither administrative nor judicial 
intdrpretation ever reflected a contrary view, Rather, the 
nat6re of relief was "make-whole" only-that is, to place 
the Ivictim of discrimination into the position he or she 

· w061d have occupied had the unlawful conduct not oc-
I 
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the substantive rights and liabilities on unsuspecting de Patricia Milligan-Jensen v. Michigan Technologi. 
fendants. ~al University, 975 F.2d 302 (6th Cir., 9/17/92) , 

I .Landgraf involved the Act's damages andjury trial 
provisions. Section 101(2)(6). The plaintiff in that case Surnnlary1 

had filed suit alleging that she was sexually harassed, 

retaliatedagainstand constructively discharged under Ti In 1993, the U.S. Supreme Court granted certiorari
\ 

tle VII. Like the Sixth Circuit in Rivers, the Fifth Circuit in Milligan-Jensen to determine what role after-acquired 
declined to give these provisions retroactive effect. e~idence of employee misconduct plays in Title VII suits. 

1ihe controversy generated over this issue continues in
Addressing the jury demand, the court stated that 

the courts, however, because the parties settled the suit 
"To require [the employer] to retry this case because of 

b1efore the Justices had the opportunity to rule. 
a statutory change enacted after the trial was completed . 

I More and more employers are defend~ng against
would be an injustice and a waste of judicial resources." 

charges of employment discrimination with after-acquired 
As for damages, the court found that "manifest injustice" 

eridence ofjob application fraud or employee misconwould obtain if they were made available to plaintiffs for 
duct. In.most cases, the evidence has been discovered by 

pre-Act conduct, as they are a ~'seachange in employer . t~e employer during the discovery process in the Title liability for Title VII violations." 
VIII case, and is used to nullify any request for relief by 

In deciding the retroactivity question, the court fo the plaintiff. . . 
cused on the practical consequences involved. It resolved . Employers are arguing that if an employee lied on 
that applying the law retroactively would place too big a \a job application and, but for the lie he or she would not 
burden on employers· because compensatory and punitive h~ve been hired---.or would have been fired if the lie was 
d,amages "impose 'an additional or unforseeabl~ obliga · r~vealed during the employment relationship-the issue 
tion' contrary to the well-settled law before the of Title VII damages becomes irrelevant. In short, an 
amendments." etnployee not' entitled to a job, is not entitled to damages 

The Equal Employment Opportunity Commi'ssion fl~wing therefrom. 

(EEOC) has also participated in the frenzy by switching I . Ute circuit courts seem to have splintered off into 
t~o camps on the subject of after-acquired evidence: One its position midstream on the issue. The Bush administra
insists that evidence acquired post-termination serves astion had supported prosp~tive applicationo( the 1991 
a Icomplete bar---.or defense-to discrimination claims. Act, and the EEOC had followed. However, with· the 
The other dpes not call for such a harsh result~ It recog- . recent change in administration~and the leadership at. 

. ni~es that although evidence of this type should not be EEOC-retroactivity became the cry. 
ig60red, it should not foreclose liability either. Rather, 

In the spring of 1993, the EEOC voted twice to thb evidence should be used to limit damages or to im
rescind its year-old policy and, following its lead, the peach the plaintiff's credibility at trial. . 
Justice Department modified an amicus brief. alreading I In Milligan-Jense~, the plaintiff had filed a Title 
pending before the U.S. Supreme Court in Rivers and Vp suit claiming that she was fired from' her security 
Landgraf An EEOC directive to staff, however, advised officer position because of her sex and in retaliation for 

1 •not to reopen any cases closed a~ of June 2, 1993,'the' filing a complaint with the Equal Employment Opportu
date of the directive. Underlying the EEOC's new ap nity Commission. Her employer then discovered, while 
proach was the view thaftheemployer, not.the victim of · pr~paring to defend the Title VII action, that the plaintiff 
discrimination, should bear th~ burden of its conduct. omitted a prior DUI conviction on her employment appli-

I.
[Note: the Agy Discrimination in Employment Act cation. 

(ADEA) was not amended in th~ 1991 Civil Rights Aet. ! The Sixth Circuit followed the approach adopted 
As a r ...~';lt, ADEA claimants can not enjoy the benefits byi the Tel'id'j Circuit in Summers v. State Farm Mutual 
of jury trials and damages available to plaintiffs bringing Auto. Inc. Co. 864 F.2d 700 (lOth Cir. 1988). That court 
suits under other statutes, i.e., Title VII and the Rehabilita . gr~nted summary judgment in a bias suit to an employer 
tion Act. Federal employees are the hardest hit by this who had discovered over 150 instances of falsified re
omission, however, as private sector litigants can already co~ds. See also. Redd v. Fisher Controls. 62 FEP 465, I . 
have their cases heard oy juries and may be entitled to No. A 91 CA 691 (W.O. Tex. 1992) (relief barred where 
double damages if a wiJlful violation is proven:] fired employee did not reveal' felony conviction on job 

· I . 
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application, and employer proved that s~e ~ould not have 
rt:~n hired or would have been fir~d If It knew of the 
';llnviction and falsification).' 

" Similarly, this year in Agbor v. Mountain Fuel Sup
fir Co., No. 92-C-034~A (D. Ut. 1993), a district court 
in the Tenth Circuit granted summary judgment for an 
.:rnployer who learned, during the pre-trial process, that 
thl? plaintiff lied about being an American citizen on 
his employment application. The employer had presented 
uncontroverted evidence similar to that raised in Redd. 
A few days later, a district court in the Second Circuit 
tkclined to dismiss a Title VII suit even though the plain
tiff had falsified her insurance application and insurance 
claim. This misconduct was discovered during the plain
liffs pre-trial deposition on the Title VII claim. In this 
court' s view, the plaintiff's misconduct, had little rele
vance in assessing her discriminatory discharge claim. 
Smith v. Equitable Life Assurance· Society, 90 Civ; 7742 
(S.D.N.Y. 1993). 

The government, in a brief submitted to the Supreme 
Court in Milligan-Jensen, urged that Court to follow the 

. approach taken in an Eleventh Circuit decision. In Wallace 
1'. Dunn Constmction Company; Inc., 968 F.2d 1174 (lIth 
Cif. 1992), the court held that while the plaintiff, who had 
engaged in application fraud (failed to disclose narcotics 
conviction), would not be entitled to prospective reme
dies, after-acquired evidence could not be used as an 
affirmative defense to Title VII liability. 

The circuit courts are in need of guidance in order 
to avoid such divergent applications of the after-acquired 
evidence defense. Although settling claims is favored, a" 
ruling by the Supreme Court in Milligan-Jensen would 
have saved Iitigators and courts much time and trouble. 

EEOC v. Consolidated Service Systems, 989 F.2d 
233 (7th Cir., 3/4/93) 

Summary 

When a Korean-owned small business hired almost 
all Koreans, and Koreans accounted for less than one' 
percent of the work force, the Equal Employment Oppor
tunity Commission (EEOC) sensed discrimination. It filed 

. suit against the company arguing that its preference for 
Koreans violated Title VII. 

The Seventh Circuit Court of Appeals acknowledged 
the existence of an "ethnically imbalanced workforce." 
However, it would not conclude that the imbalance re
sulted from discrimination. 

, Th~ company was a "mom and pop-like" janitorial 
and cleaning service in the Chicago area, and the owner 
was a K6rean immigrant. Most of his empioyees, hired 
by word 6f mouth, were Korean immigrants as well. The 
employe~ conceded that he did not recruit employees 
outside of his community. He did place one ad in a Kore-

I
an-language newpaper which ran for three days, and two 
ads in thb Chicago Tribune; but he found these methods 

. of recruiting unavailing. 
N9twithstanding the employer's hiring practices, 

and the skewed ethnic make-up of his company, the court 
declined Ito impute to him intent to'discriminate. Instead, 
it found :that this employer hired as he did because his 
method was effective and cheap. And it ""ould not require 
him to r~ruit in other ways in order to ensure an ethnically 
balanced 1 workforce. In the court's view it was second
ary-and for a Title VII analysis irrelevant-that this 

I 
employe~ may have preferred a predominently Korean 
workforc'e. 

I .". '. 

Thr Court emphasized the special circumstances 
inherent~n "ethnic communities," and recognized that it 
was inev~table that "recruits will be drawn disproportion
ately from the community." , . 
, "It IWQuld be a bitter irony," the court lamented, "if 
the feder~l agency dedicated to enforcing the antidiscrimi
nation lar's succeeded in using those laws to kick [immi
grant business owners] off the ladder by compelling them 
to institute costly systems of hiring. There is equal danger 
to smalliblack-run businesses in our central cities. Must 
such businesses undertake in the name of nondiscrimina

{ 

tion costly measures to recruit nonblack employees." 
, In Ianother interesting ruling this year involving. 

national 0 rigin bias, the Ninth Circuit Court of Appeals 
1held that it may be okay for an employer to require that 

only English be spoken in the workplace. 
In Garcia v. Spun Steak Co., No. 91-16733 (9th Cir. 

1993), t~e company, a meat processing plant, instituted a 
policy "jherein its employees were only able to speak 
English on the job. The company employed 33 workers, 
24 of whom were Spanish-speaking (bilingual). 

Th~ district court had found thl;lt the employees had 
raised a prima facie inference of disparate impact due to 
the existence of the English-only policy, and that the 
employer failed to adequately j'u.;dfy its action, so as to 
avoid Tiile VII liability. The appeals court disagreed with 
the lower court and the employees that the rule affected 
the terms, conditions or privilege!; of their employment. 

In ~articular, it ruled that Title VII does not ensure' 
employees unrestricted rights to express their cultural 
identiti IMoreover, although the rule may have inconve
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.n)encedthem.liypreventing thcmonversing in their I 
.' }JDhiilry l~ng~,\ge; it didvio)J.'t(; . Title VII right to I 

'..~,.)[:k;,ln 'an: envirqnment Jre,e 1"nlawful discnmi- I 

~~,!~d()fL . 

Inn.di.n~~:~~jt Qic4 tffe.NinthCr;;·c;uit rejected Equal 

Em-ployment, ()ep(jrtuiiilr\·:CGmmiss~\ln Guidelines' ad
:.:lr,;·~!;rngthe'sul)ject. '.. i'" . 


Sp~itic;i])Y'f9 9,fR 1606"7(ii) provides that "A 

. rctf~~tif~g'. eil1pJoY~¢~;'to sReak :'J!Jly English at all 


llt{r~~~:n ' t{¢\V9rkpla;ceis'<l" ~llhl~!~$gtne term and condition 
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:. :, ·j.n,,,, 1.~{Jurt iiolt:d,that it is not boi1hd to follow EEOC 
glil:Jan(;~, such ·~~.'~9:"C.fI{1606.7, pardc~larly where, like 
.here. it is found t~ ..tte·(mstlpp!)rted· by statute and its 
legisialiv\]: hjstory;;~/~\:" . 
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II. Interpretive Issues· 

1. The Act explicitly states that the burden on the individual's religion must serve a 
compelling interest by the least restrictive means. The government can no longer argue that its 
general policy selVes a compe1ling interest. Rather, it must have a compelling interest in 
refusing an exception to religious objectors. The government should not inflate its alleged 
interest by speculating about mass conversions. The typical case involves a religious practice 
that holds few attractions for persons not already committed to the claimant's faith. 

2. The analysis should begin by identifying the harm that government is trying to 
prevent. Does the government seek to prevent that harm where ever it appears, however and 
by whomever it is caused, without exceptions, across the full range of its responsibilities? If 
so, preventing this harm might be a compelling interest. If not, the government i~self has not 
treated the interest as compelling. 

3. Even if the government has pursued a 110·exceptions policy, the question remains 
whether the interest in uniform enforcement is so important that it overrides constitutional rights. 
We think that often the answer should be no, and thaL the government has historically been too 
quick to say yes. As Bill Bryson said, every bureaucrat thinks that what he does serves a 
compe)]jng interest. He has a narrow mission and his own stalute to enforce, and RFRA is not 
his responsibility. The agency can provide information, but its own assessment of the 
compelling interest question is not objective or impartial, and it is rarely informed by much 
experience with constitutional questions or a full understanding of the constitulional values al 
stake. 

We did not have time to discuss general criteria for this deciSion, and no verbal formula 
can capture all the cases. But in general we think that the government has a compellillg interest 
only when the burden on religious practice is necessary to prevent significant tansible harms, 
such as physical injury, real threats LO public health, ~r deprivation of property. Protecting 
others from i11convenieJlce, annoyance, or offense is not enough. Often the government's 
principal interest js in its own administrative convenience, or ill the symbolic value of a no
exceptions policy, or in the political value of defeating the faith group that wants an exception. 
These sorts of interests are 110t enough. 

4. Assuming a compelling interest in a no-~ception$ policy, it is still important to ask 
if the government can prevent the harm it fears wjth a less restrictive means. Least·restrictivc. 
means analysis can sometimes lead to win-win solutions, in which tllegovernment can achieve 
its goal without exception and the religious minority can practice its faith. That these solutions 
sometimes cost m.oney is not a compelling reason to refuse them. . 

5. Substantial burdens on the exerCise of religion are not confined to specific religious 
rituals or doctrinal tenets. Some of the most important cases involve economic or regulatory 
burdens that hamper a church's performance of Us religious mission. The zoning cases are an 
example that played a prominent role in the Congressional debate. 

Similarly, although we did not discuss the point, nothing in RFRA requires that the 
burden fall on a central part of the claimant's faith. Centrality may sometimes be relevant to 
the compelling interestteSlj a greater government interest would be required to compellingly 
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outweigh the right to be married in church than to compellingly outweigh the right to throw rice 

at church weddings. B,ut we think it clear that there is 110 threshold requirement of centrality. 


6. We agree that believers bave no right to demand that the government practice their 
religion with them or for them. But it should not be dispositive to label a practice "internal 
government operations, .. if in fact it has tangible external consequences on the religious practices 
of individuals. The most troublins case here is Lyng, where the government destroyed an 
ancient place of worship. That destruction burdened religious exerCise, even though the 
government had acquired title to the sacred site. 

7. We did not discuss the point, but we think the legislative history is reasonably clear 
that behavior is religious exercise if religion is a substantial motive for the behavior. The 
behavior need not be compelled by religion. Religion is the motive for creating religious 
institutions, and these institutions require autonomous management by persons committed to the 
religious mjssion. Thus, government should not inquire into the religious motivation of every 
decision such instituti,ons make, seeking to regulate those decisions that seem secular to the 
. bureaucrat. This is what Brent Walker meant when he referred to issues of church autonomy. 

8•. We did not discuss this point either, but if the government thinks that a religious 
claimant is clearly insincere, it should overtly challenge sincerity. Bad law has been made in 
cases in which the government stipulates the sincerity of a claim that both government and judge 
believe to be phony, and then the judge denies the claim by watering down compelling interest 
or raiSing the threshold for finding a burden. And the cJaimant never gets a chance to present 
evidence of his sincerity. 

In litigating sincerity, consistency of practice is probative, although none of us are perfect 
and perfection is not required. Nor is sincerity a backdoor way of introducing a centrali.ty 
requirement or of secondguessing the logic of religious beliefs. There is ample reason to 
generaUy defer to the cJaimanCs statement of his own faith, but where Sincerity is the real issue, 
it should be litigated directly and not by subterfuge. 

III. Other Issues 

We also discussed other Important issues that wHl principally be litigated under law other 
than RFRA. 

1. Religious free speech issues, especially the Equal Access Act and the EBOC 
harassment guidelines. We appreciate the Justice Department's amicus brief in Ceniceros v. San 
Die80 Unified School District. This is a very important case; the school district has declared 
a limited forum to exist after tile buses leave; but it allows all the secular Clubs to meet during 
lunch hour. when it claims that no forum can exist. This ruse renders the Act a nullity; if the, 
Ninth Circuit approves, we hope that the Department wiU support,a petition for certiorari. 

The principal problem with the EEOC Guidelines is vagueness and overbreadth. The 
case that Doug Laycock mentioned, holding religiOUS stories in the company newsletter to be 
religious harassment, is Brown Transporl Corp. v. Commonwealth, 578 A.2d 555. 562 (Pa. 
Commw. 1990). 

http:centrali.ty
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2. Other Title VII issues, especially the exemptions in fi§702 And 703(e)(2), whIch allow 
religious employers to preter applir.anlS of" t.heir own faith. The.lie exemptions were given a 
dansernulily narrow inferpretatinn in E&JC v. KtnnP.I1.o1ni'lIa SchonLr, 990 F.2d 458 (9th Cir.), 
eer/.. denll'4. 114 S.Ct. 439 (J993). 

Wr; did nol gel iUl oppurtuniLy IU mention the good news ll1at Ule EEOC has entered an 
Arkansas case 011 behalf of all emp]oyee discharged for refusing to work on the Sabbath, and 
that it appaR;ntly intend:! to take Sabbilth cases much more seriously lhan in the past. We 
appreciate !Jus huliauve, and hope that your office call encourage it. 

3. Pending legislative issues. We discussed without resolving the necessary scope of 
exemptions in Senator Kennedy's bin to add sexual orientation to Title VII. Another set of 
issues that wi1l be important to the evangelical and fundamentalist communities is taxation to pay 
for abortion under a national health care bill, and the scope of any consde.nee clause. for health 
care providers who will not perforn1 abortions. 

'We have not taken time to ship this letter around tile country for six separate signatures• 
. but each ot us has panlclpatOO In the drantng and approves the final proouct. The three 

academic signers are of course writing In thelr personal capacity as scholars and not on behalf 
of thelr instilutions. AllY of us would be pleased to discuss these issues funher as cases unfold 
and the government's position develops. 

Very truly yours, 

Mi<hacl W. McConnell ~+- :::..~ 

William B. Graham Professor of Law Alice McKean Young Regents Chair in Law 
The University of Chlcago The Unive.rslty of Texas 

Steven McFarland l~ward Mefilynn l1affney 
Director, Center for Law & Religious Freedom Dean and Professor of Law 
Christian Lqal Society ValparaIso University 

Brent Walker Michael Whitehead 
General Counsel Christian Life Commission 
Baptist 10int Committee on Public Affairs Southern Bal)tist Convention 

CC: 	 Willia.m Bryson 
Walter Dellinger 
Stephen Neuwirth 
Stephen Wamath 

/
./ 

/ 
./ 

( 
/ 

i/ . 



ONCE 
AGAaN 
SIECTDON 
11983 
CASES 

have dominated much 
of the Supreme 
Court's agenda. Last 
term saw decisions in 
more than 12 
important cases 
including property 
rights and "takings" 
and First Amendment 
law -- that greatly 
affected the capacity 
of individuals to sue 
state and local 

governments for 
alleged violations of 
constitutional rights. 
Ci viI rights cases 
under Section 1983 
also continue to 

.dominate the 
caseloads of the 
federal trial courts. 

Although the Court 
was not active in 
making new precedent 
for police misconduct 
cases, social events 
in Los Angeles and 
elsewhere brought 
this topic to renewed 
prominence and 
greatly enhanced 
the plaintiff's 
standing with Juries 
and with local 
government attorneys 
who Iitigate or settle 
such cases. 

l'HmS 
SEfNUNAR 
T!EACHES 
5N TWO 
WAYS. 

The first day it 
provides you with the 
basic framework for 
analyzing cases 
brought under Section 
1983. Since this 
framework is a 
continually evolving 
one, both new 
attorneys and 
experienced 
practitioners in the 
field will be aided by 
a review of these 
issues. 

The second day of the 
seminar focuses on the 
substantive areas of 
§ 1983 analysis giving 
you updated advice 
about new trends and 
litigation strategies 
advanced analysis 
so that you will know 
how to prosecute or 
defend cases with 
greater foresight in this 
changing area of law: 

A constant theme of 
all presentations 
on both days ofthe 
seminar - will be to 
demonstrate how 
insight gaincdjrom the 
seminar can be used in 
actual litigation. 
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SCHOOL OF LAW 

. .Doug/as Laycock . 
"" Alice McKean Young Regents Chair in Law . , , 

. ~ ;. 

Mr. Joel :klein 
Deputy Legal 'Counse,l 
White House Counsel's Office 
1600 Pennsylv~ia Ave. 
Washin.gton; pc 20500 

Dear Joel: ...... 

Thank you 'very' much.for arranging, WedI.1e~day's meeting on the Religious\,Freedom, 
Restoration Act. it- was a special and unexpected honor to meet the President.. All of us who 

. are inter~sted in relig~ous liberty 'are very much aware of his cbnti,l]-uing personal leadership on 
RPRA, and. we are grateful. " . " .' 

We,thought it might be helpful toprovi4e a writtensumm~ of the key p6int,s'ralsed i'n: 
our meeting. We will arldafewothers' that 'are important although we did not have'time to 
discuss them.' . . ' 

I. .Institutional Issues 

1. There was apparently unaniniousagreement that someone should be' given 'special 
responsibUity for enforcing the Act~ . The President said that it is very important to do this. We 
think that the key per~on should be 's'omeone· who does not have conflicting responsibilities to 
the agencies and who has·both. the respoQsibility"and clout to 'say no'to an agency's litigating' 

,position w~en .necessary. ' To say no tothe:agenc~es is not to hamper government functions; the 
faithful execution of RFRAis as much a furic~on of th'e government as the faithful ex~cution of . 
any other law: The Office of Legal Counsel would be an appropriate place to locate 
responsibility for ·deciding ~hat position to take on RPRA claims. " . . 

'.' '",.,' ... ",' 

. " 2..We anticipate some cases invol~ing the' United States but 'many more cases involving 
state' and local government. . It is importint that the Department of: Justice': help d~fend the 
constitutionality of the statute in~h~:state ~dlocai,cases. Tpe, Department will also consider 
getting involved in.a few early cases that present key interpretive'issues.Wewill try to', alert . 

, " >. . ,. , , !. ' 
. '. "the' Department to such~ses.' . 

.,.Jr.,.:,.' 

", 
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II. Interpretive Issues, 

. . .... r. 'The Act expli~itly 'states tha~the burden on the individual'.s 'religlori"rpust serve, a 
compelling interest by the least restncfivemeans: The governmenteanrio longer'argue that its 
general. policy serVe's a compelling interest. Rath¢r, itmust have a compelling Interest in 
refusing. an'exception to religious objectors. ,The govemment should' not inflate its alleged 
interest by speculating about mas's coriversions~ The typical case involves a religious Pfclctice 
that holds few attractions focpersons not already committed to 'the claimant's faith. ' . 

, .' ", " . . . ~ . 

2.. The analysis ,should', begin by-identifying th~ haimthat governm~n(is 'trying to' , " 
prevent.' Does' the governments~k to prevent that' harm, where ever it appears; however and . 
by whomevebitiscaused, wi,Wo.lit exceptions, ac.:ross the full rang'e of it$re~ponsibilities? If , 
so, preventing this harm might bea 2o.mpellirig interest. ' If not,· the government itself has not 
treated the interest as compelling. " . . , ' , 

, ,: 

3. ,Everi if the 'govemmen t ,has pursued a no-exceptions policy, :the question, remains 
whether the interest in uniform enforcement is so impoqant that it overrides constitutiClll~ rights. 

" ' 

We think that often the answer 'should be no, and that the government has historically been too 
"quick to, say :yes .... As Bill"Bryson saiq, every bureaucrat thinks .that what he ,does serves a 
compelling interest. He has a: narrow mission a:ndhi~ own statute to enforce, and RFRA is not 
,his, responsibility. The agency can provide infoimation" but its own assessment, of the 
compelling interest 'question is not objective or impartial, and it .is rare~y informed by much, 
experienc~ with constitutional questions 'or a full understanding of the constitution3J. values at· 
stake., . . " , , 

, W,e did not have time to dis~uss general criteria 'for this decision, and -no v~rbal 'formula 
can capture all the 'cases.Bu.t ihgeneral we think that the government h~s a compelling interest 
only when the burden on religious practice is necessary to prevent significarit tangible harms, 
such, as. physical injury; real t~reats to'public health, or depriyationofproperty. Protecting 

, others from inconvenience; arinoyance,. or offense is riot: enough.' Often the government's , j 

, principal int~rest is'in its own administrative convenienge, or in the symbolic value of a no
exceptioris policy, or in the political value of defeating the faith group'that wants an exception. 
These sorts 'of interests are not ~nough. ' " , ' 

, . 4. Assumin'g a compelling interest in a no-exceptions policy, it is still important to ask 
if the government can prevent the harm it fears with a less restrictive means,' Least-restrictive

, , means analysis can sOrrletimes lead to win-win solutions,'in whi9h the government can a~hieve 
. its goal Without e~ception and' the religious' minority' Can practice its faith, That these solutions 

',,: 
• sometini~s cost m.oney is n.ota compelling reason' to refuseth~m. ' 

:5., Substantial burdens on the exercise of religion.are'not- 'oonfinedto specific religious 
'ntuals or doctrinal tenets. Some of the most' important cases ',involve economic. o~ 'regulatory 

burdens that hamper a church's perforrriance of its religious mission. The' zoning cases are an
, example that piayed.~ prominent role in the Congressional d~bat<r, .. 

.. .' ') , . . .:, ,:' , . . ' ' .' ' 

Similarly,· although we, did not .discuss the point, nothing in RFRA requires th~t the' 
. burden fall ()n a central part ,oftl:te c1~rrlant's .faith. Centrality may sometimes be relevant to. 
t~e coml?eIling interest tes,t;a greater government Interest wOlildbe required to compellingly 
I'" .. 
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outweigh the right to be married in church than to compellingly outweigh the right to throw rice 
at church weddings: But we think it clear that there is no threshold requirement of centrality. 

'. ,6. We agree that believers have .no right to 'demand 'that the government practice their 
religion with them or for them. But it should not be dispOsitive to label a practice "internal 
government ope:r:ations," if in fact it has tangible external consequences on the religious practices 
of individuals. Theinost troubling case here is Lyng, where the government destroyed an 
ancient place of worship \ . That destruc~on b'urdened religious exercise, even though the 
government had acquired title to the sacred site. 

'7. We did not dis~uss the point, but we think the legislative history is reasonably clear 
that behavior is religious exercise if religion is a substantial motive for the behavior .. _The . 
behavior need not be compelled by religion. Religion is the motive for creating religious 
institutions', and these institutions require autonomous management by persons committed to the 
religious mission .. Thus, government should not inquire into the religious 'motivation of every 

: decision ,suchinstitutioos make, seeking totegulate tho~edecisions ,-that seem s~culai to the 
. bureaucrat. .This is what Brent Walker m~t when,he'referred to issues .of church autonomy. 

8. We did not discuss this point either, but if the goveu,ment thinks that ~ religious, 
claimant is ,clearly insincere, it should overtly challenge sincerity. Bad law has been made in 
cases in which the government stipulates the sincerity of a claim that bothgovernment and.judge 
believe to be phony, and then the judge'denies the chum by watering down compelling interest 
or raising the threshold for finding a burden. And' the claimant never' gets a chance to present . 

• .0 evidence of his sincerity;. ' . . ." , : . 

In litigating sincerity, consistency of practice' is pro~ative, although none 'of us are perfect 
and perfection is not required. Nor is sincerity a backdoor way of introducing a centrality 
requirement or of secondguessing the logic of. religious beliefs. There is ample':reason to 
generally defer to the claimant's statement of his own faith, but where sincerity is the real issue,· 
it should be litigated directly and not by subterfuge. . 

" • ... J 

III. Other Issues 

. We also discussed other important issues that will principally be litigated undedaw other 
than RFRA.· . 

1. Religious free speech issues, especially' the Equal Access, Act and the EEOC 
haI!issment guideljnes.We appreciate the Justice Department's amicus brief in Ceniceros v. San 
Diego Unified School District. This is a' very impo~t,case;' the school district ~as declared . 
. a limited forum to exist after the buses leave, but it allows all the secular clubs to meet during 
lunch hour, when it claims that no forum can exist. This ruse renders the Act a nullity; if the 
Ninth Circuit approves, we hope that the Department will support a petition for certiorari. . . ' . 

. " The principal problem with the EEOC Guidelines is vagueness and . .overbreadth. The 
case that Doug Laycock mentioned, holding religious stories in the company newsletter to be 
religious harassment, is Brown'Transpon Corp.' v. Commonwealth, 578 A.2d 555, 562 ·(Pa.~ 
Commw. 1990). ' '.. . 

http:guideljnes.We


,,r 	 , 

" 
2. Other Title vn issues, especially the exemptions in §§702 and 703(e)(2), which allow, 

religious employers to prefer applicants of: their own fru.th. These exemptions were given a" , 
danger~usly narrow interpretationjn EEOC v. Kamehameha Sc!wols, 990 F.2d 458 (9th ~ir.), 
cert. denied,. 114 S.Ct. 439 (1993).' ' 

, 

We did'not get an opportunity to mention the good news'thatthe EEOC has entered an 
, 	Arkansas case on behalf of an employee discharged for refusing to. ~ork on the Sabbath,and 

that it apparently intends to take Sabbath eases' much more seriously than in the paSt. .We 
appreciate this initiative, and hope that your Qffice can encourage it. 

. 3. Pending legislative isSues. We.discussed without resolving the necessary scope·of 

exemptions in Senator kennedy's bill to add sexual orientation to Title VII. Another' set of 

issues that will be important to the'eVahgelical and fundamentalist communities is taxation to pay 

for abortion under a national health care bill, and the scope of aniconscience clause,for health 

,care providers who will not,perform abortions. ' , 


We hav'~ not taken time to ship this letter around the country for six separate signatures, ' 
, 	 . 

,but eac~ of,us has participat,ed in the drafting' and approves the final product. The three 

academic signers are of course' writing in their personal capacity as scholars an,d not on behalf 


, of their institutions. Any of'uswould be pleas~ .to discuss these issues further as cases unfold 

and the government's position develop's. ., , ' " 

i:;I~O~~J\. 
Michael W. McConnell, . . Douglas Laycock . 

. William B. Graham Professor of Law . Alice McKean Young Regents Chair in Law 
, The Unive~sity of Chicago . . The University' ofTexas 

" , 

, Steven McFarland Edward. McGlynn .Gaffney 
Director, Center for' Law & Religious Freedom 'Dean and Professor ,of Law 
Christian Legal Society 

Brent Walker 
General Counsel 
Baptist Joint Committ~ on Public Affairs 

, cc: 	 ,William Bryson 
Walter Dellinger 
Stephen Neuwirth 
Stephen ;Wamath' 

. Valparaiso University·.' 

Michael Whitehead 
Christian Life Commission 
Southern Baptist Convention 



,

• 

J 

THE UNIVERSITY OF TEXAS AT AUSTIN 

'J; 

" 

-

SchooL o/Law 

-727 E. 26th Street •Austin, Texas 78705-3299 

Mr. Stephen Warnath 
Senior Policy Analyst 
Domestic Policy .Counsel 
Old Executive Office Building, Room 217 
1600 Pennsylvania Ave. 
Washington, DC 20500 

/ 1t.1,'H.. ;11..1.11 .• ill., ... II,'
11111 '"'CLINTON UBRARY 

PHOTOCOPY 
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SCHEDULE FOR GIL CASELLAS 

as of 6129/94 - 6:00 p.m. 


Labor Organizations - AFUCIO affiliate! and NEA 
@ AFUCIO, 815 16th Street 
Room 805 
Contact is Jane O'Grady of AFUCIO & LCCR 

• Paul Steven Miller will attend 

Asian Pacific American Groups 

@ National Asian Pacific American Legal Consonium (NAPALC) 

1629 K Street NW, Suite 1010 (Same suite as Ralph Neas/LCCR) 

(202) 296--2300 
Contact is Karen Narasaki, JACL 

Qtbers attending include: Daphne Kwok, Organization of Chinese 
Americans; Philip Tajitsu Nash, NAPALC; Matt Finucane, Asian Pacific 
American Labor Alliance (APALA); and Bill Ho, NAPABA 

• Paul Steven Miner wi11 attend 

NO MEETINGS TO BE SCHEDULED 

Ellen is arranging a meeting with representatives of the business 
community (Chamber of Commerce, EEAC, NAM, and some prominent 
management lawyers). At this time, it is tentatively scheduled for 
Thursday or Friday of next week (July 7 or 8). 

1 
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11g" JU.MU COM"-lssrON ON SeCURITY AND 
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June 22. 1994
,H'J If,,"- ~ .... ~.I••tt' 

wl.....una. VA 2110' 
I/ClJ,en_to 

suppORT IAYLOR-WOLt~ AMENDMENT 

Dear Colleague: 

You may have rec:eivcQ a letter Rl:cntly from the ACLU. the People for 
the American Way and some religious group! regarding an amendment that we 
intend to offer to the Commerce. Stace. Justice Appropriations bill this week, 
This letter mischarac:terized the reach and scope of ~e amendment we will be 
offering. 

Our amendment will merely limit the funding for the EEOC's progQsed 
guidelines of October I, 1993 covering reJigious harassment in the workplace. 
The amendment reads as (oHows: 

"None of the funds made available In this Ad may be used to 
Implement, administer, or enforce any ,uideUne.s ot the Equal 
Employment Opportunity Commission covering harSS5ment based on 
reU&lon, when it Is made known to tbe Federal entity or official to 
which such funds are made available·tbat sucb guJdeDnes do not 
differ In any respect rrom the proposed gUidelines pubUshed by the 
Commission on October I, 1993 (58 Fed. Rei_ 51266) 

The amendmenl appUes to the October 1. 1993 PTOppsed guidelines only.
It is a very <narrow atnendment. It would prevent the implementation during 
the next year of the proposed guidelines that virtually aU sides agree are 
misguided. This amendment would not prevent religious harassment claims 
from being pursued at me EEOC; it would only prevent these proposed 
guidelines from being used co do so. 

< If you have any questions regarding this <amendment please call Caroline 
Choi (x56401) or Barbara Comstock (xS5U6).\ . 

Sincerely• 

.··~~$'~~~,~5#:\~~·\f~Y 

."7-':

os: 
.:.; 

>.)1 

t.~ 
> I 
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Deal' Collea.gue: 

Earlier ~od.Y, leading ~SCAJl drivers caM to Cong':C'IIII8 to 
.xp:o•• their a\:pport Cor th. Taylor-woli alllennent to tne Cc:mu1'.rce. 
JUlt1ce. State Appropriation. hill. Their stato.ant is re?dntecl
belovo . 

.:. toll'.O pu .e 8 ... pp0I" t.h4I ~.)'l(;Il~-Wolf ...n4aeJlt when tha House 
ult.a up 'th!, appropZ'iatf,ona bill Uliionov. If the RlolleB CommitUft 
doe. not tIIalte the al'lon4mont 1n olt'cler it ",111 tl6 ftec....ry \:.0 D!'S~T 
'KB M0210H20 al'11ao~der to VO~. Oft this •••ndmant. 

We: beJlC"ie we Ipealc for die VIS majoritl of &he drlwR and oG'.Cl' melflbe:s of ,he rac:il'lg 

comrnl.lnlty. as !Nell&! &he sentl.1Mftl of most ofour III!.U~, (If fJn•• when ViA say that ~'e find 

IJIllim.ltallon upon Clur religious Hbtny 10 !Ie ablOlulel~ u~epuble. 

It Is for 1hh ft&IOn fbat tilt IIIJe ,he Con&I'C&\ at dii United Starea ro pus Itle Tay'or

Wall AII".mdmel'll If) VII! 11114", bill \IIbk:b r"nds die EEOC UICI other ..ancw. The EEOC 

regulalions. MIlch are tftc talJel 0' this Aftltl'lcimcnt, baYe hec.n c:riuciud by Rli,iollS and lega! 

0IlUllzauons fronl all sides of IIle poU«ical pe.n:pecti,-" And 1ft a Mn-biading vOle last week. 

me $e",,, voted 94 Ie 0 10 u:rp lb. DOC to delele ~ aHIlle4 rrlipous bamsmcn: guiddiftu 

from.its pro;IOSIId order, 

We are here 10dal to malae SIR hl 1M EEOC's etfom whlcb WO\llcl cun • .iI C110l 

nl1ltous IIbeny ..... siopped by bitldiftlle;hlidioa. . 0\Ir ,.eedoms aze Il:1o pnc1o!.l' 10 be len 10 

DOft·~itIdinl VCIIt.llf):\e. We \IoUI porcction dIa, Is efJ'ectiw and that ia ....hy ..... urge the House 

10 pan the Tl.ylor--Wolr AmendmenL 

A ~or alrline has Ilrc.ad)' JIDplt.cDtnred lhe proposed JI.Ilde1l~CIl ny banning all !'8ligious 

speech whalS.oe~ from Ihc WDlkpIICl:. Lt:pl dcputmcntl of ~'r .&I.'ncies ftlay reach similar ( 0 Vc.r-) 
~~~iilslon\. t::£·" tr.:c!.n~l.lallce alil'l.c:!.liI., pit ~'C\ft \I*rilaf\6 '\:n 10M<: ,.~&ta1 JUo!l~o ~_ 

. , . ' ... ~ , .... , 

http:whalS.oe
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Uln1cwhere mighl evelul.lally rule lhat any c1i!ICussion of religion or display of ren~ious symbols 

or maze,;"s violalCS !.he EEOC's rulC3. 

No C)fIC 'aVal'S tJ\,'e religious hilrassmcnt. We arc informed such harassment is already 

made illecal by Tlue VU and olher federal laws. Bul valuntary chapel services, Dible Itudies, 

relilio\.ls symbols. lAd discussions of me lasplCl and other religious topics among ad'UllS in the 

workplace would be threatened. if thsse EEOC guideliAes are allowed to become (mal. 

In an effort to slnin out the last pllt of rcligioul Iw'assmenl. !he EEOC appals ready 

to swallow up major portions of .our religloUJ liberty. We UII unwillitlg '-2.,remain in tbe st.ands .. 

when our libeny is at 5'C.a.U. The EEOC needs to ~ve tJI: b~ applied (0 dlis effort. And 

"'e hope lhal Congress will bring this sOrt)' episode of big govemmenl lntrUsion upon our 

liberties to a .. screeching hllt. 

L J.. .... J~-f'M.,~~~~ I "'V v"- ~ :.:.J . 

'. 

http:relilio\.ls
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Deal' CollaaguEIl 

, In con8i~erin~ the Taflo~ .. WQ1.f: ....B4m.nt t.<.> t.he Commerce, 
J~st~ce, State Appr~pri$tion8, I wanted to share with you ~ letter 1· 
reco1ved from former Radsklne·coacb, Joe Glbbs. The Taylor-wolf 
a.llleu4ment WOUld. p:nv.ft~ ~h. IIOe: froa uvb.S '''I''WaZ'd on c:he proposal!
guidolin•• cnly. I urge you~ support for this amend~e~t. 

l~~Y. 
• '.'.-.:. * .. " ~' •• '" " ;.. • .! ., ,",' ,f 

R. 	 Wolf 
of cor,gre:sa 

I· 
I 

JIUI.20, 1994 	 ·1 
1 

~ rrank R. WaIf 
US Ib.-. oC Rsp:......tac:lv«18 
104 Culnr::I'I IIc:tI.we Offiee r.u11d111g 
~ D.C. 20515 

Deu Congmsmaa: 	 I 

I un wrltlDg In reference to lbe EEOC PropoHd WOr,k i>1ac8 Harus~c.nt Guidtlicr::s 

wbldl. are to be presented to the !iQuse. 1am noc In qretrDCllt witb induding the word ! 


"reliPoD" 1n!he ;Uidellnn. Therctore, I am iA supponotHouse Itesolurion 44a wt-Jch I 

'WiIlltlDOvt aU reference to te1iglOD. . 
 ,I. , , 

Nt, I member otNASCAR.1 am'rcquLrr:d to work more w~kwll ...w hav. appreciated 
die oppor'l\l ~ity ofattending Il wOfahlp ••Met wID,h 11 proYldI1ld at "r;1I race ~rI'lc. The 
posllbil1~ ot& 1061 otmy con.st.iMlonal riaht 10 wctUlp by ,O\'WlUMfttal ~ il lotally I 

.unacceptable to me. 	 '.' " 
, 	 . 

'--~l~Cl~34~W~~.~ 
Vlenna, V~ 2218} 

AI &1\ Ic:dve ¥O~tr 10 your '.fbuic~ and • pan of lbe mo.lt POf!ular Iftd wcl.1 an.cndod 
. proretaJoNlapon in ,flo COllfttr)'. I ura- you 10 euppon HOUlO RelolUtl.ol\ 4oi11~. 

" 

, 
. I 

http:RelolUtl.ol
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http:IIc:tI.we
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because be tI a.celUed. Or IdvertisblE for a 

,Restaurant .O\\rner 

getting a'bub' rap 


...ta," whldl1ll8 ua\.Unl moans a waitress. 
IUld. that be WIl'lted tbat "atertill te.) be 
"10Wl1- &ad I -bub," 

But MOI"IIbacb aara: Ii! never IdverUr.ed. (Qf 

• W~t.raIL And 1don't.vea know what 
)'oune. b.ub' IDIIIlL Bub? Why WQulet I 
advel"tJ.N lor a INti U'I dan', laIow what. 
bub 1It" 

80 MClra"ac:b DlW "hilt appea.n; 10 be a . 
.. re~le IU,psUon: He asked. the EEOC 

bureaucra.U1t UUly 'WOwd show him the ad, 
tell him mwbat pu.bUcatl'on (tappcarod. who' 
p1a.eed Ole -4. &:ld hi ml.ght be ablt! totlcure 
aul wbat Ute hick 1I80lnC on. 

No. lAY the bureau.erata. U. has two 
opUom.: He can lDe41ale • settlement. whlch 
ll'it&nlhirma tOIU' peoplt.' who are over 40 
yean old. sfvlni'them back pay. (UJJ benefits. 
lBD.iortt,. etc:." etc. . . . 

And hi 'inUIt past anouce In bls rtstaurant 
prowlR1 to hOver &pIn dLsulminala 
&lAwt C)'Ollt bcK:ause ot their ~e. 

:It he doem' do tbne thLng,. ChBD they will 
lake him to court. 

1'bat', Out WIY 11 DOW stancl.. wIth 
Moribada not lsa'Vlna the !alnteat lltea h\)w I1n 
ad IlIollt • ·yoW'lS. bub" ,..'U plaCGCI
IOmewhlle WlUwnat Itll knO\\'tni It. 

As lie wrote to the EEOC••J tUn "'lUll' 
unCODvUu::ad Ulat any or my employees
d.lIcr!JA1nattd aplnal anybody. It 1& 
conceivable tNt an emplQY1Dtnt aseney may 
Ilave placed an ad In OW' behalt aVer which 
we ha.d no C4ntrol. Tbe Medic' DGv~r uses 
l1nBo Iw:b AI "W'tI' or "y0Uftl. bub: I don't 
even kDO" what 'bub' meana; It II DOt listed 
In rny·cUct'~n&ry. 

-Ilhould atate that you haV!! not sllGwn DW 
a caDY otthe 14 nor estabUshed that .n~ne 
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SUMMARY 


EEOC upholds a basic right of Americans: the right to equal employment opportunity 

regardless of race, color, religion, sex, national origin, age, or disability. How well 

EEOC performs this mission has been the subje~t of congressional hearings and a 

number of GAO reports. In these times of shrinking resources, government 

agencies .are rethinking their roles and how they do business. EEOC may also need 

to change. 

HOW EEOC OPERArES. EEOC carries out its mission through 50 field offices that 

receive, investigate, and resolve charges of employment discrimination in the private 

sector; it coordinates these activities in the public sector. In fiscal year 1993, 

EEOC's budget was $220 million and it was authorized 2,793 full-time equivalent 

positions by the Congress. 

EEOC'S INCREASING RESPONSIBILITIES AND WORKLOAD. EEOC's responsibilities 

and workload have generally been increasing over the years. In 1964, when EEOC 

was established, it was responsible for investigating employment discrimination 

charges relating to race, color., religion, sex, or national origin. Since that time, 

EEOC has become responsible for administering additional laws: (1) the Equal Pay 

Act of 1963, (2) the Age Discriminationin Employment Act of 1967, (3) the Equal 

Employment Act of 1972, (4) Section 501 of the Rehabilitation Act of 1973, (5) the 

Americans With Disabilities Act (ADA) of 1990, and (6) the Civil Rights Act of 1991. 

CONCERNS ABOUT EEOC'S OPERATIONS. In addition to general concerns about 

EEOC's ability to fulfill its increased responsibilities and greater workload, GAO--as 

well as civil rights organizations--have raised specific concerns about EEOC's 

operations .. These concerns include (1) the increasing time it takes EEOC to 

investigate and process charges, the increasing inventory of charges awaiting 

investigation, and theadequacy of investigations; (2) the'high proportion of "no 

cause" findings t that is t determinations that the evidence does not sufficiently 

support the discrimination charge; (3) the limited number of litigation actions and 

systemic investigations initiated by EEOC; and (4) the usefulness of the data 

collected from some state and local Fair Emplc;>yment Practices Agencies •. 



Mr. Chairman 'and Members of the Subcommittee: 

.. 
We are pleased to be here today to (l)present an overview of the,Equal Employment 

Opportunity Commission (EEOC) and (2) discuss some concerns about EEOC 

operations that h~ve been raised over the years. 

EEOC upholds a basic right of Americans: the right to equal employment opportunity 

regardless of race, color, religion, sex, national origin, age, or disability. How well 

EEOC performs this mission has been the subject of congre~sional hearings and 

several GAO J;'eports (see attachment 1). Within the next few months, we will be 

reporting on EEOC's enforcement of the Age Discrimination in Employment Act to, the 

Chairman of the Senate Special Committee on Aging. 

Mr. Chairman, EEOC's world has changed drastically since the Commission was 

established by the Civil Rights Act of 1964. A key question arises: With substantial 

increases in staff unlikely, does EEOC have the processes in place that will allow it 

to respond effectively to the dem~nds of its new environment--increasing 

responsibility and workload? In these times of shrinking resources, government 

agencies are rethinking their roles and how they do business ~ EEOC may also need 

to change. 

Let me proceed by focusing on (1) a brief description of how EEOC operates, (2) its 

incre&'l3ing responsibilities and workload, and (3) concerns about its operations. 

BACKGROUND 

EEOC carries out its mission .through 50 field offices that.receive, investigate, and 

resolve charges of employment discrimination in the private sector, and it 

coordinates these activities iIi the publicsector. In fiscal year 1993, EEOC's . , 

appropriation of $220 million budgeted for 2;793 full-time equivalent' positions. 
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EEOC is one of several federal agencies responsible for enforcing equal employment 

opportunity laws 
" 

and regulations. Other agencies include, for example,.. 

the Depar·tment of Justice, which is authorized to file suit in: federal 

district court against state and local government employers charged with 

discrimination, but only after EEOC has processed the case and failed in 

conciliation efforts; 

the Department of Labor's Office of Federal Contract Compliance, 

Programs (OFCCP), which enforces laws against discrimination by federal 

government contractors and subcontractors;, and 

the Merit Systems Protection Board, whichserves as an avenue of appeal 

for federal employees with employment discrimination complaints related 

to various personnel actions. 

By law, a five-member commisSion heads EEOC. The President appoints the 

members, with the consent'of the Senate, for rotating S-year terms. No more than 

three members can be in the same political party. The President designates one 

member to serve as Chairman and another as Vice Chairman. As of July 1993, 

EEOC lacked one commissioner, and the President had not appointed a Chairman. 

. , ~ 

About 90-p-ercent-0f-EEQG!S-ann,!~I-bU:~g~ is used fo{~~cemeJj, mainly in the 

private sector. By law, each charge, except those involving age discrimination, is 

to be' "fully investigated." By policy, EEOC fully investigates age discrimination 

charges in the same way. In effe~t, EEOC emphasizes that all charges should receive 

equal treatment. At a minimum, EEOC's full investigation'procedures require EEOC 

staff to obtain pertinent evidence, interview relevant witnesses, and verify the 

accuracy.and c()mpleteness of evidence obtained. Tpe_r.~ma.4llIfg=por..ti?n..,of EEOC's 

budget is used to develop and provide the policy and program directives EEOC needs 
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to carry out its mission, to help employers in complying with the ~aws, and to heip 

employees understand their rights. 

EEOC has work-sharing agreements with state and local Fair Employment Practices 

Agencies (FEPAs). Under these agreements, EEOC agrees to pay for the processing 

of employment discrimination ch~rges filed with, or deferred to,. the FEPAs. For 

fiscal year 1992, the FEPAs conducted about 43 percent of the investigations of 

discrimination charges. EEOC morutors the FEPAs through reviews of individual 

investigation results to ensure that they meet EEOC's standards. 

Most of EEOC's efforts to combat employment discrimination take place as a result of 

discrimination charges being filed. EEOC initiates some efforts by educating 
. . 

employers and employees through seminars; providing technical assistB:nce to 

employers, employees, and state agencies; and coordinating federal agency efforts. 

On behalf of groups, EEOC also initiates investigations of possible discriminatory 

practices. Charges related to group discriminatory practices are called "class 

actions" when individuals in the private sector initiate them and "systemic" when 

EEOC initiates them. 

In addition, EEOC collects and maintains minority profile data from private employers 

with (1) 100 or more employees and (2) 50 or more employees, if the employers are 

awarded federal contracts totaling $50,000 or more. It shares this information with 

other federal agencies working on discrimination issues, such as the OFCCP in the 

Department of Labor. EEOC uses the profile data to monitor discrimination patterns 

by employers and to help develop the cases in systemic investigations. 

What Happens When a Charge Is Filed: 

. As shown in the flow chart on the next page (see fig. 1), EEOC's procedures begin 

with the investigation of a discrimination charge that an individual has filed, at no 
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"No cause" finding 
Case dismissed with 

right-ta-sue leller 

'~ ,I 

Figure 1 

GAO EEOC Procedures in Private 
Sector Cases 

Notice of charge sent 

to employer 


(within 10 days) 


InvestlI,Jallon 

EEOC determines whether 

there is cause to believe 


discrimination has occurred 


,j:::. 

Request right-la-sue leiter 
Charging party can make request 
at any stage of process from 180 

days following filing of charge 

) 

Complaint flied in federal court 

. (within 90 days) 

EEOC fites suil in 

federal court on behalf 


of charging party 


8 1n jurisdictions where there are staie or localfaws prohibiting employment discrimination, this period will be 300 days. 

Source: This figure is based on an EEOC chart that describes the procedures lor processing charges brought under Tille VII 01 the Civil Rights Act. 
These procedures generally apply to the processing 01 charge~ brought under the other statutes lor which EEOC has responsibility. 



cost, with either EEOC or a FEPA. The alleged discrimination may have occurred 

while the individual--that, is, the charging party (I'll call her Ms. Smith)--was 

applying fora job or while she was employed. Ms. Smith needs only to allege that 

some act of discrimination has occurred. First, Ms. Smith files the charge-

specifying the act, date of alleged discrimination, and the lawthat was violated. 

EEOC staff interview her to obtain as much information as possible about the alleged 

discriminatory act., EEOC notifies the employer about Ms. Smith's charge and· 

requests relevant information from the employer. EEOC also interviews any 

witnesses who have direct knowledge of the alleged discriminatory act. If the 

evidence shows there is no reasonable cause to believe that discrimination occurred, 

Ms. Smith and the employer are notified •. Nevertheless, EEOC'gives Ms. Smith a 

right-to-sue letter--a document that allows her to take private court action if she is 

dissatisfied with EEOC'~ resolution of the determination charge. (Ms. Smith may not 

take her case t~ court without the right-to-sue letter.) 

'If the evidance shows that Ms. Smith has reasonable Cause to believe that 

discrimination occurred, . EEOC conciliates, that is, attempts to persuade the 

employer to voluntarily eliminate and remedy the discrimination. Remediesmay 

include Ms. Smith's placement in the job she previously sought, reinstatement to the 

job she had lost, back pay, restoratio~ of lost benefits, or damages to compensate 

for actual monetary loss. 

EEOC would consider filing a lawsuit in federal district court on Ms. Smith's behalf if 

conciliation fails. Because of .resource limitations, EEOC cannot litigate all such 

cases. In place of EEOC litigation, Ms. Smith may. initiate private court action. 

EEOC'S INCREASING RESPONSIBILITIES AND WORKLOAD 

EEOC's responsibilities and workload have generally been increasing over the years.
, . 

From 1989 to 1992, the number of charges received to process increased 26 percent, 
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while staffing decreased, 6 percent. EEOC anticipates an additional increase of about 

18 percent in charges received in fiscal year 1993 over fiscal year 1992, with no 

additional increase ir.. staffing (see fig. 2). 

In 1964, EEOC was responsible for investigating employment discrimination charges 

relating to race, color, religion, sex, or national origin. In 1978 and 1979, EEOC 

assumed responsibility for administering additional laws: (1) the Equal Pay Act of 

1963, which prohibits payment of different wages to men and women doing the same 

work; (2) the Age Discrimination in Employment Act of 1967, which prohibits 

employment discrimination against workers aged 40 and over; (3) the Equal 

Employment Act of 1972, which gave EEOC the right to file suit in federal district 

court to achieve compliance with Title VII; and (4) Section 501 of the Rehabilitation 

Act of 1973, which bars federal agencies from discrimination on the basis of 

disability. Before EEOC assumed these additional responsibilities, these laws were 

administered by the Department of Labor. Also in 1978, Executive Order 12067 gave 

EEOC the responsibility to provide leadership for, and coordination among, the other 

federal agencies that enfo"rce equal employment opportunity. 

More recently, EEOC became responsible for enforcing the Americans With 

Disabilities Act (ADA) of 1990. This law, covering some 43 million Americans with 

one or more physical or mental disabilities, provides a clear and comprehensive 

mandate for eliminating employment discrimination against those with disabilities. 

Finally, EEOC's responsibility was increased further with the passage of the Civil 

Rights Act of 1991; a key provision of this law allows employees who think they have 

been discriminated against to file for compensatory and punitive damages. 

The passage of ADA and the Civil Rights Act of 1991 is adding to EEOC's workload in 

two ways: (l) more charges are being filed and (2) because they are often complex, 

these charges take longer to process. 
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Figure ~ 

GAO· Charges EEOC. Received to Process 
Increasing and Staff Decreasing· 

100 Charges in Thousands Staffing in Thousands 5 

90 


80 4 


70 


3 


40 2 


'30 

-...J 

20 1 


10 


0 o 


60 2,970 a:.
62,806

59,426 

50 55,952 
------------.-----------

2,796 

.... 
'1989 1990 1991 1992 1993 

Fiscal Years 

~ Charges .. Projection 

- - - Staffing '. , 


Note: Fiscal year charges received are projected, based on second-quarter ~ 


fiscal year 1993 data for charges received. 


9 



_To meet this increased workload, EEOC has argued that it needs more staff. In a 

1988 report, we raised concerns over how EEOC determines staffing needs and 

- recommended that the Chairman conduct a study to determine (1) the number of 

charges an individual investigator should be able to "fully investigate" annually and 

(2) the resources EEOC would need to fully investigate all charges filed. 1 This 


information-would provide a better basis for EEOC to determine its staffing needs 


and develop a budget to carry out its investigative work .. It would a~so provide a 


better basis for establishing realistic goals and expectations for staff in EEOC 


district offices. EEOC disagreed with our assessment of the need for such a study 


and none has been done. 


CONCERNS ABOUT EEOC OPERATIONS 

In addition to our general concerns about EEOC's ability to fulfill its increased 

responsibilities and greater workload, we--as well as civil rights organizations-

have raised specific concerns about EEOC's operations. -These concerns include (1) 

the increasing time it takes EEOC to investigate and process charges, the increasing 

inventory of charges awaiting investigation, and the adequacy of investigations; (2) 

the high proportion of "no cause" findings, that is, determinations that the evidence 

does not sufficiently support -the discrimination charge; (3) the limited number of 

litigation actions and systemic investigations initiated by EEOC; and (4) the 

usefulness of the data collected and reported by some FEPAs. 

Because about 90 percent of EEOC's efforts are in the private sector, again my 

statement will focus on this sector. 

1Equal Employment Opportunity: EEOC and State Agencies Did Not Fully Investigate 
Discrimination Charges (GAO/HRD-89-H, Oct. 11, 1988). 
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Increasing Time to Investigate Charges, Increasing Inventory, and Adequacy of 

Investigation 

The average time for completing an EEOC investigation of a charge in the private 

sector increased from 254 days in fiscal year 1991 to 292 days in fiscal year 1992 (a 15 

percent increase). EEOC measures average time from the date a charge is filed until 

the date it apprises the charging party and the employer of the results of the 

investigation. This increase occurred even though th~ average number of completed 

cases per investigator also increased--from 88.. 5 resolutions in fiscal year 1991 to 

92.8 in fiscal year 1992. 

EEOC's inventory of cases carried over from previous years also continues to 

increase and age. From fiscal year 1989 through fiscal year 1992, the inventory rose 

nearly 15 percent (see fig. 3). 

During that period, the average age of cases in the inventory increased from 7.9 

montb~ to 10.4 months. EEOC estiinates that by fiscal.year 1994, the average age of 

cases in the inventory will more than double, to 21.3 months (see fig. 4). ' 

The full investigation approach, as described in EEOC's manual of compliance 

standards, requires EEOC to investigate all charges and give all the same degree of 

attention. In 1988, we reported that our review of a sample of cases, closed as "no 

cause" determinations by EEOC district offices and state agency FEPAs, showed that 

from 40 to more than 80 percent of the charges were not fully investigated. 

'Deficiencies included failing to verify critical evidence, interview relevant 

witnesses, and compare charging parties with siIi:rllarly situated employees. EEOCts 

increasing workload, the resultant press'ures experienced by EEOC investigators to 

complete investigations quickly, and the possible effects of both on the adequacy of 

investigations have been discussed at congressional hearings in recent years. 
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High Rate of "No Cause" Findings 

In fiscal year 1992, EEOC processed more than 68,000 discrimination charges. Only 

2.4 percent resulted in '~reasonable cause l
' findings. Of the remaining charges, 6.4 

percent were settled through conciliation and 6.8 percent were settled through 

withdrawal and included monetary benefits. An additional 23.4 percent of the 

charg3s was closed administratively for various reasons, such as the charges were 

withdrawn or the charging party did not cooperate with the investigation. About 61 

percent were closed with no reasonable cause since EEOC determined the evidence 

did not support the discrimination charge. 

EEOC's,rate of "no cause" determinations has been high for many years. We noted, 

in our 1988 report, that several investigators said that som~ "no "cause" 

determinations were cases closed prematurely to avoid investigators' receiving a 

lower p~rformance rating for failing to meet deadlines for case closures. In recent 

years, two legal service organizations have voiced similar concerns over the possible 

unwanted effect of this rating system on the number of "no cause" determinations. 

EEOC Initiates Few Litigation Actions and Systemic Investigations 

" ~ 

EEOC has been criticized for failing to litigate more cases and initiate more systemic 

" investigations (which are, as mentioned earlier, like class actions, but EEOC

initiated). Arguments formore EEOC litigation stem from the belief that court 

decisiflnS have a far-reaching effect on eliminating discrimination in the workplace 

and, in a sense , are more cost-effective than individual investigations. However, of 

the total charges received each year, EEOC litigates less than 1 percent on. behalf of 

charging parties. In fiscal year 1992, EEOC litigated 447 charges. EEOC ~as no 

plans to increase either staff in the Office of General Counselor litigation efforts, an 

EEOC official said in July 1993. 
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In fiscal year 1992, special units in EEOC initiated 50 systemic investigations. EEOC 

officials say that they cannot initiate more systemic investigations because they are . 

labor intensive. The officials also believe that if more EEOC staff were assigned to 

systemic investigations, there would be less staff to work on the individual charges 

that EEOC must, by law, investigate. A contrary view holds that if EEOC initiated 

more systeniic investigations and a~signed sufficient staff to them, a possible result 

might be fewer individual charges brought to EEOC . 

. Usefulness of Data Reported by Some FEP As Is Questionable 

Although EEOC uses the data from its information system to track the age of 

discrimination charges, answer questions on particular cases, and produce internal 

and external reports, the usefulness of data collected and reported by some FEPAs is 

questionable .. 

We cited several data collection and reporting problems at EEOC qistrict offices and 

FEPAs in our 1989 report, and recommended that EEOC address these problems. 2 . 

Since that report, EEOC has improved the accuracy and completeness of the data 

collection activities in its field offices. EEOC officials believe this part of the 

information system is now operating relatively well. According to EEOC, the FEPAs,' 

coopera~ion in collecting and reporting data, however, varies from excellent to poor, 

and the quality and completeness of the data submitted to EEOC also vary. As a 

result, the usefulness of the data submitted by some FEPAs is questionable. EEOC is 

continuing to work with the FEPAs to improve the data they collect and provide., 

2ADP Systems: EEOC's 'Charge Data System Contains Errors, but System Satisfies 
Users (GA~/HRD-90-5, Dec. 12, 1989). 
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Given the tension between EEOC's increasing responsibilities and workload and the 

concerns about EEOC's operations, the Subcommittee is holding this hearing at a 

most appropriate time. We hope that some of the issues raised today will help the 

Subcommittee in planning for future EEOC hearings and will help to make EEOC more 

efficient and effective. 

Mr. Chairman, that concludes my prepared, statement. I will be happy to answer any 

questions you or other members, of the Subcommittee may have. 
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Attachment I Attachment I 

RELATED GAO PRODUCTS 

Federal Employment: Sexual Harassment at the Department of Veterans Affairs 
(GAO/T-GGD-93-12, Mar. 30, 1993). ' 

Affirmative Employment: Assessing Progress of EEO Groups in Key Federal Jobs 
Can Be Improved (GAO/GGD-93-65, Mar. 8, 1993). 


Information on EEO Discrimination Complaints (GAO/GGD-93-6RS, Dec. 31, 1992). 


Age Employment Discrimination: EEOC',s Investigation of Charges Under 1967 Law 

(GAO/HRD-92-82, Sept. 4, 1992). 


Federal Workforce: Continuing Need for Federal Affirmative Employment 

(GAO/GGD-92-27BR, Nov. 27, 1991). 


Federal Affirmative Employment: Status of Women and Minority Representation in the 

Federal Workforce (GAO/T-GGD-92-2, Oct. 23, 1991). 


Federal Affirmative Action: 'Better EEOC Guidance and Agency Analysis of 

Underrepresentation Needed (GAO/T-GGD-91-32, May 16, 1991). ' 


Federal Affirmative Action: Better EEOC Guidance and Agency Analysis Of 

Underrepresentation Needed (GAO/GGD-91-86, May 10, 1991). 


EEO at Justice: Prog;ress Made but Underrepresentation Remains Widespread' 

(GAO/GGD-91-8, Oct. 2, 1990). 


ADP Systems: . EEOC's Charge Data System Contains Errors but System Satisfies 

Users (GAO/IMTEC-~0-5, Dec. 12, 1989). 

Equal Employment Opportunity: Women and Minority Aerospace Managers and 

Professionals, 1979-86 (GAO/HRD-90-16, Oct. 26, 1989). 


Discrimination Complaints: Payments to Employees by Federal Agencies and the 

Judgement Fund (GAO/HRD-89-141, Sept. 25, 1989). 


Equal Employment Opportunity: EEOC and State Agencies Did Not Fully Investigate 
Discrimination Charges (GAO/HRD-89-11, Oct. 11, 1988). 

Equal Employment Opportunity Commission's Charge Data System (GAO/T-IMTEC
88-5, June 24, 1988). 
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Equal Employment Opportunity: EEOC Birmingham Office Closed Discrimination. 
Charges Without Full Investigation (GAO/HRD-87-81, July 15, 1987). 

Equal Opportunity: Information on the Atlanta and Seattle EEOC District Offices 
(GAO/HRD-86-63FS, Feb. 21, 1986),. 

Survey of Appeal and Grievance Systems Available to Federal Employees (GAO/GGD
84-17, Oct. 20, 1983) .. 

.	Probl~ms Persist in the EEO Complaint Processing System for Federal Employees 
(GAO/FPCD-83-21, Apr. 7 ; 1983). . 

Inquiry Into Alleged Operating and Management Problems in EEOC's Office of Review 
and Appeals (GAO/FPCD-82-68, Aug. 25, 1982). 

Age Discrimination and Other Equal Employment Opportunity Issues in the Federal 
Work Force (GAO/FPCD-82-6, Nov. 20, 1981). 

Implementation: The Missing Link in Planning Reorganizations (GAO/GGD-81-57, 
Mar. 20, 1981). 

Equal Employment Opportunity Commission Needs to Improve Its Administrative 
Activities (GAO/HRD-81-74, Apr. 21, 1981). 

Further Improvements Needed in EEOC Enforcement Activities (GAO/HRD-81-29, 
Apr. 9, 1981) .. 

Achieving Representation of Minorities and Women in the Federal Work Force 
(GAO/FPCD-81-5, Dec. 3, 1980) .. 

Development of an Equal Employment- Opportunity Management· Information System 
(GAO/FPCD-80";39, Ma.r. 4, 1980). 
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
. . Washington, D.C. 20507 

June 23, 1994 

MEMORANDUM 


To: Claire Gonzales 
Director 
Office of Communications and Legislative Affairs 

From: Elizabeth M. Thornton ~ 
Acting Legal Counsel 

Subj: . Request for an Opinion 

You have· asked this office to advise y.ou whether Commission 
personnel can be used· to provide technical assistance to the 
Executive Office of the President as they prepare nominees for the 
confirmation process • You have indicated that the time needed 
would be limited and not require a personnel action as a transfer 

. or a detail. We are not aware of any law, regulation or decision 
that would prohibit the Commission from honoring that request •. We 
have reviewed the Comptroller General's' Principles of Federal 
Appropriations Law and other analogous provisions. As a result, it 
is our opinion that Commissi9n personnel can be used for limited 
periods of time to explain what work is being done·. by the 
Commission at this time and to identify issues of current interest 
to: employers., employees, those representing their interests and 
Members of Congress. 

Please feel free to contact me or Nicholas M. Inzeo if you h~ve any
questions about this matter. 
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MEMORANDUM·POR·THE ASSOCIATE ATTORNEY GENF;RAL 
, I : ' . ", ,'" 

FROl'1: Deval 
., 

L. P 

SUBJECT:" Impact of Majority-Minority Congressional Distri~ts on 
. ... 1'994 Election' " .' 

The hotion that the ne~ maj~rity-mino~ity cdng:ressio~al ' .. \ 
districts t as opposed', to a national political" tr.end t 'ar-eto 
"blame II for Democrat'ic lqsses irithe.. :t994 (election· . .:lsgaining . 
some currency in the/media. I thought you, 'would want, to know 

. that this .notion·faltersupon' close inspe<;:tion. : 

In 1;:he '1990 'round of.congressional·redistric::tings; ~he; . 
. ., Republicaq National Committee supported drawing majority-minority , 

districts whereveDr possible on the theory that that. would reduce 
the minority (and Democratic) populaticiniri the surrounding: 

, districts. That t · coupled with the 'recent"Republicansuccess, .is 
;the basis for Gbmmentators l'eaping to .thec:onclusion that. the' 
'maj orit:y-minority districts, fueled :the .Republican success.' 
., '. _~ • • ,.' I 

'. In oui viewt .thisis'sue is anernpiricalqUestiori that' 
requires close :examination .of. the local political.:eguation, both 

'before' and after the majority~min6ritydistrict is drawn. 'The 
results of the 1994 elections. 'cannqt be' Viiewed indepe~dently of·' 
the' trend. ,to vote .Republican, by white voters in the ·'Southt.. which 
has peen .growing since the '1964 presidential election'. Nor can. 
the Republica'nvoting"pattern ,in the ~outh l?e separated, from the 
natj:onwide pCittern.' . ' 

'. .'. ' . 
I 

,First ~ the premise' that Democrats will succeeci in the So;uth 
,in districts with, substantial black minorities appears to be. 
breaking down:. S.outh Car-olina and Mississippi t states that are, 

. roughly'one-th~rd black.. in population', recently have be~n; , ',.' 
cOrisist;.ehtlyelecting. Republicans to ,statewide off'ice_o iIt is' riot 
clear .that congressiona,l d'istricts .with .similar' racial/" ' ..... . 
perceritageswould· produce different results For thatre'asont .0 • 

. one can argue" that the majority .... minority congressi.onal. districts 
j'prevented.a:.complete disc;:st;.er.;.,for Democrats by maintain.ing a . . " . 

. / 

. l 



" (', 

J ' 
" . 

I . 
" 

2 
" :. ., " ." ,r'." \.' " . • • 

substantial nuinber, ef solid.1y,Dem6c:ratld'seats:,(N6ne·'.0f' the" C 

Democratic incumbents fremmajority-minerity districts in the 
Seuth were defea.'tedi),:" "'::':",:,"" ,"," ,/ " , 

'. '.." .. ..~ ~ ' 

, .J ~'.' • "..,', .,\ 

, '~, S~cend" in the. nine states, iIi wh.i:.ch new majerity-black, 
, ,cengressienal distrIcts, were drawn fellewing the 1990 Census ,!I 

the, Republ·icans ,·pic~ed "'up 1·3 :·'of "68'i'Democratic seats fo"r"a 1'9% .: ., ." 
gain. In tnestates,:wherene new;majerity black districts were 
created, -Republicans gained 40 ef i88 Demecratic s,eats, fer"a 21%' 

'gain. Thus,,Demecrats did net do. wprsein the ,states with. new,'."
,I majerity-black districts, than they did in the remaining states. 

Moreever I, many', ef~the Republican gairisare ,net attribtit'abl,ete' 
the new majerity-:blackseats. Fer, exa!!lple,'the Rep~bl'icangain 
ef' two. seats in Texas ,came in areas net affected, by the new' ," 
"t:najerity-black'distric~s'.' In V,trginia, ,t,heseat' that' went: 
Republican is ,in'NertherI},Virgirtia , newhere near the new,black-' 
ma~erity district. ,,_'," , ' , _ ," 

Third , even if the"D~mecrat~ had Ii-et~ined every ene ef their 
Heus'e seats in the nin~states, that' had new majerity black" , 

, difitricts - - 'in, c'emplete eppositien te,' the., natienwide 'Republiqan 
surge :,-:- 'the Republicans still would have gained ',centrer 9f the 
Heuse , in' 1994 ~ "Histery,' bearseut the 'pelit'icalneutrality ef ' 
these districts .,Remeinberthat I' , withene exceptien, '. " , 

, cengressJ.onal'distri<;:t beundaries did not change :betweeri 1992,'" 
, when, Deinecrats ,gairieda 4'1,-seat'majerity, and 1994', when, ",' 
, Republicans 'gai~ed a lS~f;eat majqritYi.' ,The ehee~ceptien: ,is, 
Leuis'iana ',wh,ere the change' in 'di~trict beundaries' made, no. ' 
difference in the 'petnecrats~ fert,Unes,., " ,'",' ' , "I" 

.~ \ 

In this regard , how amajerity-minerity:district' is drawn 
may have' just 'as much bearing;,eri, pa'rtisaneu~comef¥' as',whether 'a 

", majerity-minerity distiictis drawn:' Fer example, ,in ,1990, ,the 
,Depart'rnerit pr,evailed' in its claim' that,' theredi~~rict'ing -pIan fer 
the'Les- Angeles CeuntyBea.rd ef Supervisers 'diluted, H~spahic, , 

, 'veting strength." The challenged "plan; with' 'no. majerity-Hisp'ariic , 
, district,. had preduced 'a 3-2 ,Republican majerity, fqr a4ecade. ", 

When electiens were"held under the remedial plan," with' a 
majerity-Hispanic disj:rict / "Demecrats gaiqed ,centrol ef ',the beard 
and have retained .that centrelsincethem. .' . 

\ " " , 

, . .,' I ."",./", 

The main peint, hewever,is 'that theVetingRightsAct, 
requires that.black and Hi'spariic,vetershave an equa1.'epportunity 
to. elect.can¢iidates, ef'their choice l regardless efwhich . 

.pori ticaJ' party stands to. 'ben~fit. 'In th,e COIrtext, of racially'· 
"' ' ',' 

\' . '.' , ' . '. .... ,"'. .' 

1/ The states ,are'Alabama~ Florida, ,Georgia l Leuisiana; .,'" 
,Maryland/Nerth Caroliiia , '. Seuth Carelina, Texas 'and Virginia'" 
Netably, ,the 1,994 electien preduced no. ,partifiOan, change at, all in 
the cengressienaldelegatiens.,~frem Alabama,. Leuisiana 0.1;- , 

'Maryland. . . 

, ' 

,', 

" . 
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1, 

polarized. voting I, ~ajority.;;min~rity "distrrc,ts:"are'h~cessary' to', , 

provide t'hat ·oppor~unity., -Th'e'1994 electi.on pr:ovides no 6¢casion 

f'O'r:the"AdrriirtistratJon 'to depa:r:tfrom this basic principle of 

political fairness. " ' 


" ' .. 

cc: 	 Carol D.,Rasco (FYI) " ' 

. Assistant,. to the 'President 
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" these considerations, the dissent concluded 
that, while interns/residents may be charac
terized as primarily students, that charac
terization does not deprive them of status as 
employees under the NLRA. 

The Commission agrees with both the rna: 
, jority and, the dissent in Cedars-Sinai that 
status as a student and status as an employee 
are not necessarily mutually exclusive.l2 

However, the Commission find the reason- . 
ing of the dissenting opinion in that case to 
be more persuasive than that of the majority 
opinion and concurs with the dissent that 
the question to be decided is whether a stu
dent, here an intern or a resident, is also an 
employee with rights under the law. 

The evidence presented in this case sup
ports a finding that the Charging Party, a 
student pursuing professional advancement 
in a graduate medical educational program, 
was also an employee of the Respondent dur
ing her internship in the Respondent's or
thopedic surgery program.l3 As set forth 
above and, similarly, as discussed in detail in 
the Cedars-Sinai case, the evidence shows 
that interns and residents perform numer
ous valuable services for which they receive 
both monetary compensation and tradi
tional employee benefits. Significantly, 
these services are performed under either 

direct or indirect supervision, with the em
ployer's retaining the right to control and 
direct the work performed and the manner 
of performance. These considerations estab
lish the existence of an employment rela
tionship in these circustances.14 

While the Commission recognizes that the 
relationship between a medical intern or res
ident and the organization that operates (he 
internship/residency program may well be 
unique, since the program partakes of both 
education and employment, the work per
formed by interns and residents in a hospital 
or other clinical setting is not an incidental 
feature of a scholastic program.l5 Rather, it 
is an intergral and mandatory component of 
the graduate medical training program. 
With respect to the performance. of this 
work, the Commission finds that the rela
tionship between the 'parties is an employ
ment relationship within the coverage of 
Title VII. IS ' 

Based on the foregoing, the Commi!ision 
concludes that it has jurisdiction over this 
charge. Accordingly, the Commission re
turns the charge to the district office in 
which it was filed for a determination on the 

,merits of the Charging party's allegations of 
,sex discrimination and for final processing. 

[116871] TIME AFTER BIAS INCIDENT COUNTS IN DETERMINING TITLE ' 
VII COVE RAG E " y 

, . 

U.s. Equal Employment Opportunity Commissio~, Decision No. 88~2,Sept~mber 6, 
1988. 

Title VII-Civil Rights Act of 1964 
", . .... ..'. . . . 

Coverage-Title VII-Twenty~Week Requirement.-The remainder of the calen
dar year after a respondent's alleged unlawful discharge of a worker on January 19, 1988, 
could be counted in determining whether the respondent was a covered "employer" with 15 
or more employees during 20 or more weeks" in the current or preceding calendar year." An 

12 See Commission Decision No. ·75-204 (unpub
lished) (student teacher was "employed" by the 
school district even though she was not compen
sated by the school district but received academic 
credit for her services). Cf. Marshall v. Marist Col
lege, 14 Empl. Prac. Dec. (CCH) 117735 (S.D.N.Y. 
1977) (C9llege students who were paid a stipend for 
functioning as resident adviSors and coordinators 
had the status of employees under the Fair Labor 
Standard Act, as amended). .' 

I~ Cf. Amro v. St. LUke'sHospiW of Bethl~he~, 
39 EmpJ. Prac. Dec. (CCH) 11 36,079 (E.D. Pa. 
1986), discussed supra note 8. . ' 

14 Cf. Commission's "Policy Statement on Title 
VII Coverage of Independent Contractors and In· 

~6871 

dependent Businesses,'~ No. N-915, date 9/4/87 
(to be incorportated in EEOC Compl. Man. § 605, 
Jurisdiction). " ' ' , 

, ' 

'liCf.i'ollack v. Rice University, 29 Empl. Prac. 
Dec. (GCH) 11 32,711 (S.D. Tex. 1982), supra note 8. 

16 Although not necessary for purposeS of reach· 
ing a deter.mination with respect to the present 
charge,' the Commission notes that its position in 

'this case would be applicable' to a similar 
cbalge/colllplaint brought under the Age Discrim
ination.in Employment Act of 1967, as amended 
(ADEA). 29 U.s.C. §621 etseq.(l982). or the Equal 
Pay Act of 1963 (EPA), 29 U.s.C. §206(D) (1982). 

©1988, Commerc,e Clearing House, Inc. 
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employer is covered by the Act if it employs 15 or more people for at least 20 weeks during 
the entire current or preceding calendar year. However, because sufficient data was lacking 
for a determination of whether the respondent had 15 or more employees for 20 or more 
weeks during 1988, the charge was remanded for further processing. ' 

Back reference.-1l306.40. 

(Full Text of EEOC Decision] 

Issue 
The Charging Party alleges that he Was 

subjected to racial harassment and retalia
tion, and that he was discharged because of 
his race, in violation of Title VII of the Civil 
Rights Act of 1964, as amended, 42 U.S.C. 
§ 2000-e" et seq. The Respondent argues that 
there is no jurisdiction under Title VII be· 
cause its business had not been in operation 
twenty weeks during the year preceding the 
discharge, nor had it been in operation 
twenty weeks during the current year, as of 
the date on which the Charging Party was 
terminated. Since Title VII only covers em
ployers who have had fifteen or more em· 

, ployees during twenty or more weeks in the 
current or preceding calendar year, the Re
spondent argUes that it could not be covered 
as an "employer" under § 701(b) of Title VII. 

Holding 
The Respondent is an "employer" within 

the meaning of Title VII, if it has fifteen or 
more employees for twenty or more weeks 
during the entire current year. ' 

Discussion 
Respondeilt opened its commercial car 

wash and auto care business October 9,1987. 
One week later, the Charging Party began 
his employment with the Respondent. The 
Charging Party alleges that during the 
course of his employment he was subjected 
to racial harassment. He also alleges that 
the Respondent retaliatt. -:I. against him for 
filing a charge against the Respondent's 
friend, the owner of another car care busi
ness. On January 19,1988, the Charging 
Party. was discharged, allegedly because of 
his race. One dayiater he filed a charge with 
the Commission, alleging race discrimina
tion and retaliation. 

The Respondent argues that he is not an 
"employer" within the meaning of Titie VII. 
Section 701(b) of Title VII provides that an 
"employer" must maintain "fifteen or more 
employees for each working day in each of 
twenty or more calendar weeks in the cur-

I Full.time and part·time employees are counted 
together. See EEOC Compl. Man., Volume II 
§605, Jurisdiction, p. 605·21. 

,rent or preceding calendar year."1 Since the 
Respondent's first day of operation was, in 
October 1987, he could not possibly have 
had fifteen employees for twenty weeks duro 
ing that calendar year. He also could not 
have had fifteen employees for twenty 
weeks in 1988 as of the date of discharge, 
since the discharge occurred only nineteen 
days into the year. The issue to ,be resolved 
is whether we may look to the remainder of 
the calendar year after the alleged act of 
discrilnination took place in determining 
whether the Respondent meets the jurisdic
tional requirement of Section 701(b). 

It is the Commission's position that an 
employer is covered by Title VII if it main
tains fifteen or more employees for twenty 
or more weeks during the entire current or 
preceding calendar year. A contrary result 
would allow employers who did not meet 
the statutory minimum in the preceding 
year to discriminate freely during the cur
rent year until twenty weeks had passed 
during which they had -fifteen or more em· 
ployees. Considering the plain language of 
the statute, this is not a result that Congress 
intended. Congress, in drafting Section 
70l(b), did not limit the phrase "current ... 
calendar year" to cover only the portion of 
the current year that preceded the discrimi
nation, and there is no indication in the leg
islativ,e history that Congress intended that 
result. 

The Commission's position is in accord 
with the case law on, this issue. In Slack v.' 
Havens, 522 F.2d 1091, 10 EPD 1110,343 
(9th Cir. 1975), the employer contended that 
he was not covered by Title VII because he 
had employed fifty workers (the statutory 
minimum for the relevant year, 1968) for 
only eleven weeks during the year preceding 
the alleged discrimination, and for only four 
weeks prior. to the alleged discrimination 
during the year in which it occurred. Count
ing beyond the date of the alleged discrimi
nation, the employer did have the requisite 
number of employees for at least twenty 
weeks during that year. However, he argued 
that Title VII requires a "critical mass" of 
the requisite number of employees for a to· 
tal of twenty weeks during the prior ,calen-

Employment Practices ,-r 6871 
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dar year or during only those months of the In EEOC v. Metropolitan Atlanta Girls' 
current year preceding the incident at issue. Club, Inc., 416 F. Supp. 1006, 1011-12, 12 
Such a reading, he asserted, was required to FEP Cases 871 (N.D. Ga. 1976), the district
give empl9yers notice of their potential lia court adopted the Ninth Circuit's reaSoning bility before a discriminatory incident oc
curred, and to prevent after-the-fact in Slack.' In determining jurisdiction, the 
removal of jurisdiction by an employer's re court measured the number of.employees in 
duction of his work force to fall outside the the calendar weeks both before and after the 
statutory limit. The Ninth Circuit found alleged discrimination during the year in 
these arguments "unpersuasive." Id. at 1093. which it allegedly occurred.3 See also SchleiIt stated: 

& Grossman, Employment ,Discrimination 
Employers have had noti<.-e of the require Law 996 (1983) ("It is unnecessary that the 
ments of the Civil Rights Act since the 15-employee/20 week requirement be mettime of its passage. Whether they could 

prior to the alleged discrimination ").attempt to circumvent its provisions by 
manipulating the number of persons they 
employ is irrelevant to the problem of The investigative file in this case lacks 

,statutory construction facing us. The lan sufficient data to determine whether the Re
guage of the statute is plain: Congress spondent has had fifteen or more employees 
clearly spoke in terms' of "calendar for twenty or more weeks during 1988. Ac
years"... We can therefore only conclude cordingly, the Commissio~ remands thisthat Congress meant what it said and that 
Havens is indeed an "employer" within charge to the District office' for further 
the terms of the statute ... Id.2 processing ~onsistent with this decision. 

(116872) FORCED MATERNITY LEAVE FOR X-RAY TECHNOLOGIST IS 
UNLAWFUL 

U.S. Equal Employment Opportunity Commission, Decision No. 89-1, October 5, 1988. 

Title VII-Civil Rights Act of 1964 

Sex Discrimination-Fetus Protection Policy-:-X-ray TechnoIogist.-By re
quiring an X-ray technologist to take maternity leave immediately upon discovering that 
she was pregnant, a hospital acted unlawfully_ Without merit was the hospital's contention 
that placing the technologist on maternity leave was necessary to protect her, fetus from 
radiation because there is no safe level of exposure of a fetus to radiation. The hospital failed 
to show by independent. objective evidence and by the opinion evidence of qualified experts 
that any exposure of a pregnant women is harmful to the fetus. In fact, credible evidence 
indicated otherwise. 

Back reference.-1I240.36. 

2 The employer in, Slack also argued that this 
interpretation was inconsistent with the require
ment in Section 706(b) of Title VII that the Com
mission make its determination on reasonable 
cause "as promptly as possible" and "so far as prac
ticable" within 120 days. The ,court rejected this 
argument as well, stating that "a determination of 
reasonable cause would not be possible and would 
not be required until it were established that the 
putative, 'employer' actually came within the 
terms of the Act."Slack. 522 F.2d at 1093 n.2. 

3 Another district court has found jurisdiction 
under similar circumstances. In Musser v. Moun

,-r6872 

tain View Broadcasting, Inc., 578 F.Supp. 229, 34 
FEP Cases 49 (E.D. Tenn. 1984), . the employer 
argued that it was not covered by Title VII becaUSE 
it had not employed the requisite number of em 
ployees. The court found that the "current calen· 
dar year" was the year in which the plaintiff was 
discharged. Although she was discharged on Janu
ary 5th of that year, the court measured the num
ber of employees in the course of that entire year, 
and on that basis it found jurisdiction. ' 

~1989. Coin~erce Clearing House. Inc. 
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