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~.' MEMORANDUM 

TO: Steve Warnath 
FROM: Willie Epps, Jr. 
DATE: 11 July 1994 
RE: Major Supreme Court Cases in 

Employment Discrimination 

Title VII: 

Griggs v. Duke Power Company, 401 U.S. 424 (1971): 

Case establi~hed the disparate impact theory of discrimination. 
This North Carolina power company had a policy of requiring a hi,¥h school diploma 

or passing of intelligence tests as a condition of employment in or transfer to jobs at the 
plant. Black workers charged that these requirements were not directed at or intended to 
measure ability to learn to perform a particular job or categories of jobs; requirements \ 
operated to disqualify blacks at a substantially higher rate than white applicants; and the jobs 
in question formerly had been filled by white employees as part of a longstanding practice of 
giving preferences to whites. :,;/ 

Chief Justi~ Burger, writing for the 8-0 majority, stated that Title~VII of the Civil 
Rights Act of 1964, requires the dimination of such artificial, arbitrary, and unnecessary 
barriers to employment that operate invidiously to discriminate on the basis of race..'If an 
employment practice that operates to exclude African-Americans cannot be shown to be 
related to job performance, it is prohibited, notwithstanding the employer's lack of . 
discriminatory intent. The EEOC, comporting with the intent of Congress, must insure that 

. tests used by,'employers measure the person for the job and not·the pers'onjn·'t~e·abstract: ' . 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973): , 
Case outlines burdens of proof in race discrimination cases. 
African-American male claimed that he was denied re-employment "because of his 

involvement in ,civil rights activities" and "because of his race and color." Company denied 
discrimination and asserted that its failure to re-employ this man was based upon and 
justified by his participation in the unlawful conduct against it. The critical issue resolved in 
this case concerns the order and allocation of proof in a private, non...,class action challenging 
employment discrimination. 

Justice Powell, delivering the opinion for a unanimous Court, ruled that in a private, 
non-class-action complaint under Title VII charging racial employment discrimination, the· 
plaintiff has the burden of establishing a prima facie case, which he or she can satisfy by 
showing that (1) slhe belongs to a racial minority; (2) slhe applied and was qualified for a job 
that the employer was trying to fill; (3) though qualified, slhe was rejected; and (4) thereafter 
the employer continued to seek applicants with plaintiff's qualifications. Employer then has 
the opportunity to provide non-discriminatory reasons for the company's decision. If the 
company provides "non-discriminatory reasons" for its decision, the plaintiff must then show 
that the employer's stated reasons were pre textual. 
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.;"'. Pretext can be shown, for example, by presenting evidence that white employees 
involved in acts against the company of comparable seriousness were nevertheless retained or, 
rehired; including facts as to the company's treatment of plaintiff during prior term of 
employment; analyzing company's reaction to plaintiffs legitimate civil rights activities; and 
examining the company's general policy and practice with respect to minority employment. 

. This evidence will help to prove that the presumptively valid reasons for rejection of the 
applicant were in fact a coverup for a racially discriminatory decision. 

Franks v. Bowman Transportation Co., 424 U.S. 747 (1976): 

Seniority rights. 
Race discrimination was detected in company's employment of .over-the....:road (OTR) 

truck drivers. Black applicants were denied employment because of their race after the 
effective date and in violation of title VI~ of. the Civil Rights Act of 1964. The Court, 5,-3, 
approved seniority awards by 10';Ver courts dating back to rejection of the job application. 
Retroactive seniority was appropriate remedy, and.such awards should be made in most cases 
~here a seniority. system exists and discrimination is proved, Justice Brennan said while 
delivering.theopinion of the Court. 

Such awards fulfill the "make-whole" purposes of Title VII. Without them, the victim 
of job discrimination "will never obtain his rightful place in the hierarchy of seniority 
according to which these various. employment benefits are distributed. '·He will perpetually 
remain subordinate to persons who, but for the illegal discrimination, would have been in 
respect to entitlement to these benefits his inferior.". . 

The Court did not distinguish between benefit seniority, which determines such matters 
as length of vacation and pension benefits, and competitive seniority, which determines issues 

. such as the order in which employees are laid off and rehired,promoted, and transferred. 

General Electric Co. v. Gilbert, 429 U.S. 125 (1976): 

Pregnancy not Covered in company's health plan. . 
This class action was brought by women employees who charged that the disability . 

plan of--General Electric constitutes sex discrimination in' violation of Title VII of the Civil 
. Rights Act of 1964,. Under the plan GEprovides nonoccupational sickness and accident 
benefits to all of its employees, but disabilities for pregnancy are excluded. . 

Justice Rehnquist wrote for the six-justice majority that "[E]xclusion of pregnancy 
from a disability benefits plan providing general coverage is not gender-based discrimination 
at all." The plan covered sO'me risks, qut not others; there was no risk from which men were 
protected, but not women, or' vice versa. . , " 

In dissent, Justice 'Brennan wrote: "Surely it offends common sense to suggest ... that a 
classification revolving around pregnancy is not,at the minimum, strongly 'sex related.! 
Pregnancy exch.isions ...both financially burden women workers and act to break down the 
continuity of the employment relationship, thereby exacerbating women!s comparatively 
transient role'in the labor. force." . 
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" This decision led to the enactment of the Pregnancy Discrimination Act, which 
overturned Gilbert. 

Trans World Airlines v. Hardison, 432 U.S. 63 (1977): 

Seniority system-- absent intentional discrimination,. .. - can have discriminatory 
consequences. 

. A 1WA employee's religious beliefs prohibited him from. working on Saturdays. 
1WA made attempts to accommodate him, ,and these were successful mainly because on his 
job at the time he had sufficient seniority to regularly observe Saturday as his Sabbath. But 
when he sought, and transferred to another job where he was asked to work Saturdays and 
where he had low seniority, problems began to rise. No accommodations could be reached,in 
second job; employee claimed religious discrimination in violation of Titie VII of the Civil 
Rights Act of 1964. 

Justice White and the Court, 7-2, found that an employer's statutory duty reasonably 
to accommodate the religious practices of employees does not require a departure from a 
seniority system for the benefit of an individual whose religious beliefs prevented him from 
working,pn Saturday: "Absent a discriminatory purpose, the operation of a seniority system 
cannot be an unlawful employment practice even if the system has some discriminatory 
consequences." 

Dothard v. Rawlinson, 433 U.S. 321 (1977): 

Job requirements must be job related. 
Woman's application for employment as a "correctional counselor" (prison guard) in 

Alabama was rejected because she failed to meet the minimum 120-pound weight 
requirement of .an Alabama statute, which establishes a height minimum of 5 feet· 2 inches. 
She filed a .lawsuit with the EEOC challenging the statutory height and weight requirements 
and a regulation establishing gender criteria for assigning correctional counselors to "contact" 
positions as violative of Title VII of the Civil Rights Act of 1964. She also challenged the 
law on the grounds that it would disqualify more than 40 percent of the women in the 
country but less than 1 percent of the men. , 

. Justice Stewart, delivering the opinion of the 'Court, ruled this prima facie evidence of 
sex discrimination ·because the apparently neutral physical requiremen.ts "select applicants for 
hire in a significantly discriminatory pattern." The state was then required to show that the 
height and weight requirements had a "manifest relationship" to the job in question. This the 
state failed to do, the Court said. 

The Court did uphold, however, a provision of the Alabama statute that prohibited 
women from filling positions that brought them into close proximity with inmates. In this 
case, the majority said an employee's "very. womanhood" would make her vulnerable to 
sexual and other attacks by inmates and thus "undermine her capacity to provide the security 
that is the essence of a correctional counselor's responsibility~" . 

Justice Marshall, with Brennan, dissented. The majority decision "perpetuates one' of 
the most insidious of the old myths about women -- that women, wittingly or not, are 
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seductive sexual' objects." ' The majority, Marshall wrote, makes women "pay, the . price in lost 
job opportunities for the threat of depraved conduct by prison inmates .. ~.The proper response 
to inevitable attacks on both female and male guards is ... to take swift and sure punitive 
actions against the inmate offenders." 

Hazelwood School District v. United States, 433 U$. 299 (1977): 

Statistics can, be used to prove discrimination. 
,United States brought action against the Hazelwood School District alleging that 

school district officials were engaged in a "pattern or practice" of teacher employment 
discrimination in violation of Title VII of the Civil Rights Act of 1964. 

Justice Stewart and the Court; 8~1, ruled that a prime facie case may be established by 
showing a general pattern of discrimination rather than individual acts of. illegality. "Statistics 
can be an important source of proof in such cases since 'absent explanation, it is ordinarily to 
be expected that non-discriminatory hiring practices will in time result in a work force more 
or less representative of the racial and ethnic composition of the population in the community 
from which employees are hired~" even though Title VII "'imposes no requirement that a work 
force mirror the general population. II That is, the proper statIstical comparison in pattern-or- . 
practice action again~t school district for alleged racial discrimination in hiring practices is 
between the percentage of black teachers employed iIi school district and the percentage of 
black teachers in relevant labor market. . 

City of Los Angeles Dept. of Water and Power v. Manhart, 435 U.S. 702 (1977): 

Women do not have to contribute more money than men to pension fund to get the 
same benefits. 

Suit was filed by present and former female employees of the L.A. Dept. of Water and 
Power, alleging that the Department's requirement that female employees make larger 
contributions to its pension fund than male employees violated Title VII of the Civil Rights 
Act of 1964, which make it unlawful to discriminate on the basis of an individual's sex. 

Justice Stevens, writing for the Court, stated that even though women usually live 
longer than men, that generalization does not justify obligating women to make larger pension 
fund contributions in order to receive equal monthly benefits after retirement. Since the focus 
of Title VII is on the individual, the use of sex-segregated actuarial. tables that differentiate 
solely on the basis of generalizations about life expectancy of women as a class violates Title 
VII. 

Texas Dept. of Community Affairs v. Burdine, 450 U.S~ 248 (1981): 

Burden shifts in discrimination cases outlined. 
Employee filed suit alleging that her termination of employment with" the State of 

Texas was predicated on gender discrimination in violatiori of Title VII of the Civil Rights 
Act of 1964. The case focuses on the burden of proof in Title VII cases. 
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Justice ·Powell, deli:vering the opinion for a unanimous Court, held that when a 
plaintiff in a Title VII case has proved a prima facie case of employment discrimination, the 
defendant bears only the burden ofexplafning clearly the nondiscriminatory reasons for its, 
actions. That is to say, while the burden of proquction shifts to the employer upon 
establishment of a prima facie case, the burden of persuasion remains with the plaintiff at all 
times: "The burden that shifts to, the defendant ... is to rebut the pre,sumption of discrimination 
by producing' evidence that the plaintiff was rejected ... for a legitimate, nondiscriminatory 
reasen." 

County of Washington v. Gunther~ 462 U.S. 161 (1981): 

Sex-based wage discrimination. 
Women brought lawsuit alleging sex-based waged discriminati~n under Title VII of 

the Civil Rights Act of 1964. Employer's own job evaluations showed, female jail-guard 
positions to be worth 95% as much as male guard positions, but the employer proceeded to 
pay women guards only 70% as much as men. 

Court held that claims for sex....:based wage discrimination may be brought under Title 
VII, whether or not a co-worker of the opposite sex receives higher pay for equal work. 
Sex-based wage discrimination may violate Title VII evenif it does not violate Equal Pay 
Act. 

Connecticut v. Teal, 457 U.S. 440 (1982): 

Disparate impact claims can be based on a component of a selection process. 
A Connecticut state agency had the policy of provisionally promoting employees to 

the position of supervisor. To attain' permanent status as supervisors, employees had to 
participate in a selection process' that required a written examination. A group of black 
employees who failed the test filed suit alleging that state agency violated Title VII of the 
Civil Rights Act of 1964 by requiring, as an absolute condition for consideration for 
promotion, that applicants pass a written test'that disproportionately exclude blacks and was 
not job related. ,State agency claimed that plaintiffs were precluded from establishing a prima 

,facie case because its job selection process, of which the test was' a, part, ultimately resulted in 
selection of greater proportion of blacks than whites. , 

Justice Brennan, delivering the opinion of the Court, 5-4, held that state agency's 
nondiscriminatory "bottom line" does not preclude respondents from establishing a prima 
facie case nor does it provide petitioners with a defense to such a case. The fa~t that a 
workforce is racially balanced does not immunize an employer from liability for acts of 
discrimination. A disparate impact claim can be based on a component of a selection process, 
even if there is no disparate impact in the entire selection process, i.e:, at the "bottom line." 

Newport News Shipbuilding and Dry Dock v~ EEOC, 462 U.S. 669 (1983): 

Men and women should receive comparable fringe benefits from employers regardless 
of sex. 
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After the passage ~f the Pregnancy Discrimination Act of 1978 (an amendment to 
Title VII of the Civil Rights Act of 1964), employer amended its health insurance plan to 
provide its female employees with hospitalization benefits for pregnancy-related conditions to 
the same extent as for other medical conditions,· but the plan provided less extensive 
pregnancy benefits for spouses of male employees. Employer filed action challenging the 
EEOC's guidelines which indicated that the amended plan was unlawful, and the EEOC in 
tum filed an action against employer alleging discrimiI:tation on the basis of sex agai~st male 
employees in employ~r!s provision of hospital benefits. 

Justice Stevens, in a 7-2 decision, held that fringe benefits are. part of the. 
"compensation, terms, conditions and privileges of employment" which must be provided on 
non-discriminatory. basis. Thus, employer's health plan, which provided female employees 
with hospitalization benefits for pregnancy but provided less. extensive pregnancy benefits to 
spouses of male employees, discriminated against male employees in violation of Title VII. 

Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986): 

Sexual harassment is a form of sex discrimination under Title VII. 
Former female employee of a bank brought action against the bank and her supervisor 

at the bank, claiming that during her employment at the bank she had been subjected to 
sexual harassment by the supervisor. in violation of Title VII of the Civil Rights Act of 1964. 
Bank and supervisor. maintained that any sexual interaction between the former employee and 
the supervisor was voluntary. 

Justice Rehnquist, in a unanimous decision, argued that the language of Title VII is 
not limited to "economic" or "tangibl~" discrimination. The phrase "terms~ conditions, or 
privileges of employment" evinces acongressional intent "'to strike at the entire spectrum of 
disparate treatment of men and women'" in employment. Sexual harassment is a form of sex 
discrimination in violation of Title VII. A plaintiff can establish a violation of Title VII by 
proving that s/he was subjected to a hostile or abusive work environment, even if ther~ was· . 
no economic or tangible injury. Agency principles should be used for guidance in . 
determining employer liability for .sexual harassment. ' 

Johnson v. Transportation Agency, Sant~ Clara County, California, 480 U.S. 616 (1987): 

Mfirmative action "goals" are constitutional. 
Agency voluntarily adopted an affirmative action plan for hiring and promoting 

minorities and women. The plan provides that in making promotions to positions within a 
traditionally segregated job clasSification'in which women have been significantly 
underrepresented, the agency is authorized to consider as one factor the sex of a qualified 
applicant. Plan had no quotas, just short-term goals. Male employee and female employee 
applied for the same promotion, within the skilled craft worker job classification. Of the 238 
existing positions,' not one was held by a wOman. Both the male employee' and female 
employee were equally qualified. The job was given to the female employee, with her sex 
being the determinating factors in her selection. Male employee then filed suit claiming that 
such actions violated Title VII of the Civil Rights Act of 1964. 
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Justice Brennan, writing for the 6-3 Court, stated that the agency appropriately took 
account of Joyce's sex as one factor in determining that she should be promoted. The agency 
plan represented a flexible, moderate, case-by-case approach to effecting a gradual 
improvement in the representation of minorities and women in the agency's work force, and is 
consistent with Title VII. Plan did not trammel'the rights of non-minorities. 

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989): 

Sex. discrimination can be an element in a firing decision. 
A female senior manager in an office ofa large professional accounting partnership 

was neither offered nor denied partnership when she was proposed for partnership. Instead 
her candidacy was held for reconsideration. the following year. Later the partners in her 
office refused to repropose her for partnership. She then filed suit under Title VII of the 
Civil Rights Act of 1964, charging that the partnership discriminated against her on the basis 
of sex in its partnership decisions. 

Justice Brennan, delivering the 6-3 decision of the Court, stated that plaintiff proved 
that although gender discrimination played a part in the job decision, employer may avoid 
liability by proving that it had a "mixed motive," Le., it would have made the same decision 
regardless of discrimination. That is, defendant is liable for discrimination in employment 
unless it shows by apreponderance of the evidence that the same employment decision would 
have been reached. without the discrimination. 

Case was overturned by the Civil Rights Act of 1991. 

Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989): 

Case makes it tougher to prove· race discrimination. 
Jobs at packing company fall into two categories: unskilled, which are filled primarily 

by nonwhites; and skilled positions which are filled predominantly with white workers, and 
virtually all pay more than unskilled positions. A class of non-white workers filed suit under 
Title VII of the Civil Rights Act of 1964, alleging that the company's hiring/promotion 
practices were responsible for the work force's racial stratification and had denied them the 
opportunity to work at skilled jobs on the basis of race. . 

Justice White, delivering the 5-4 decision of the Court, wrote that the plaintiff 
maintains burden of persuasion in disparate impact case. Employer's burden is only to 
produce evidence that practice significantly serves business needs. To make out prima facie 
case of impact, plaintiff must show that disparity is result of one or more specific job' 
practices. 

Decision overturned by the Civil Rights Act of 1991. 

United Auto Workers v. Johnson Controls, 499 U.S. 187 (1991): 

Sex-specific fetal-protection policy illegal. 
Battery manufacturing process at plant exposed workers to high level of lead, which 

entailed health risks, including the risk of harm to any fetus carried by a female employee .. 
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Mter eight of its employees became pregnant while maintaining blood lead levels exceeding 
that noted by OSHA as critical for a worker planning to have a family, company announced a 
policy barring all women, except those whose infertility was medically documented, from jobs 
involving actual or potential lead exposure exceeding OSHA standard. A group of female 
employees filed a class action claiming that the' policy constituted sex discrimination violative 
of Title VII of the Civil Rights Act of 1964. . 

. Justice Blackmun, delivering the 9-0 opinion of the Court, stated that Title VII, as 
amended by the Pregnancy Discrimination Act, forbids sex-specific fetal-protection policies. 
The policy is not neutral because it does not apply to the. reproductive capacity of the 
company's male employees in the same way as it applies to that of the females. 

Such a policy also could not be justified as a bona fide occupational qualification 
analysis because women could perform the essential functions of the job at issue. 

St. Mary's Honor Center v. Hicks, 113 S.Ct. 2742 (1993): 

Case creates higher standard to prove race discrimination. 
Halfway house employed Hicks as a correctional officer and later fa shift commander. 

After being demoted and ultimately discharged, Hicks filed suit, alleging that these actions 
had been taken because of his race in violation of Title VII of the Civil Rights Act of 1964. 
At trial court, Hicks established a prima facie case of racial discrimination; the halfway house 
rebutted that presumption by introducing evidence of two legitimate, nondiscriminatory 
reasons for their actions; and then the halfway house's reasons were determined to be 
. pretexual. 

The Supreme Court held, 5-4, thar when the reasons offered for an adverse 
employment decision are not credible, the fact finder is not compelled to find for a plaintiff. 
Justice Scalia wrote that the burden of proof remains at all time with the plaintiff to. show i 
intentional discrimination. 

Justice Souter, with whom Justices White, Blackmun and Stevens join, dissented. 
Justice Souter stated: "Ignoring language to the contrary in both McDonnell Douglas and 
Burdine, the Court holds that, once a Title VII plaintiff succeeds in showing at trial that the 
defendant has come forward with pretextual reasons for its actions in response to a prima 
facie showing of discrimination, the factfinder still may proceed to roam the record, searching 
for some nondiscriminatory explanation that the defendant has not raised and that the plaintiff 
has had no fair opportunity to disprove." The new scheme is termed "unfair and 
unworkable. " 

Old scheme announced in McDonnell Douglas and Burdine: (1) plaintiff has burden 
to show prima facie case; (2) if plaintiff shows prima facie case, the burden shifts to the 
defendant to articulate some legitimate, nondiscriminatory reason for the employee's rejection; 
(3) should defendant carry this burden, the plaintiff must then have the opportunity to prove 

by preponderance of the evidence that the legitimate reasons offered by the defendant were 

not its true reasons, but were pretext for discrimination. . 


Harris v. Forklift Systems, 114 S.Ct. 367 (1993): 

EEOC, p. 8 



Sex~al harassment equals "abusive work environment-" 
Female employee sued former employer claiming that his conduct toward her 

constituted "abusive work enviroiinient" harassment because of her gender in violation of 
Title VII ofthe Civil Rights Act of 1964. Lower courts determined that employer's insults 
and sexual innuendos were not ",so severe as to seriously affect [her] psychological well ­
being" or lead her to "suffer injury.'" 

Justice O'Connor, writing for a unanimous Court, concluded that plaintiff i,s not 

, required' to prove psychological harm in order to prevail on a hostile environment sexual, 

harassment claim: To prove qostile' environmeflt, plaintiff must prove that reasonable person 

,would find environment hostile or abusive and that theplaiiltiff subjectively perceived 
. environmerit as abusive; 

Landgraf v. USI Film'PrQducts,62' U.S.L.W. 4255 (U.S. Apr. 26, 1994): 

Civil Rights Act of 1991 is NOT retroactive. 

Justice O'Connor, writing for a unanimous Court, stated that Sections 101 and 102 of 


, the Civil Rights Act of 1991 (overruling Patterson v. McLean Credit Union and authorizing 
, damages artd jury' trials l may not 'be applied to, pending cases. Neither language of Act nor 
its legislative history manifest clear Congressional intent that Act be retroactive. Substantive 
provisions stich as Sections 101 and 102, that impair rights a pay;ty had when s!he acted or 
increased liability, are presumptively prospective; , ' , 

Age Discrimination in Employment Act: 

, JQhnsQn' v. MaYQr. .of Baltimore, 472 U.S. 353 (1985):' 

Mandatory retirement age must be based on a bona fide occupational qualification. 
Age Discrimination in Employment Act of 1967 prohibhsemployers from 

discriminating, on the basis of age against employees who are between the ages of 40 and 70 
by discharging them or, requiring, them to'retireinvoluntarily, exceptwhenage is shown to be 
"a bona fide occupational qualification [BFOQ] reasonably ne,cessary to the normal operation 
of the particular business." Some federal civil servants were not covered by this Act. 

City of Baltimore 'maintained an age 55 ,mandatory retirement for firefighters based 'on 
. the federal civil service state which applied an ~ge 55 mandatory re.tirement for ,federal 

firefighters. City employee filed suit claiming that the Act was violated by the City of 

Baltimore. 


Justice Marshall, writi~g for a unanimous Court, argued that City of Baltimore must 
prove that-'·its age 55 mandatory retirement for firefighters was·based on a BFOQ. It is not 

'sufficient for' the, City to simply point out or reference a federalser~ice state which applied an 
age 55 mandatory retirement for fe,deral' firefighters. 

Western Airlines v. Criswell, 472 U.S.400(198~): 
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Flight engineer filed suit claiming that policy of airline to force flight engineers' 
retirement (it age 60 violated the Age Discrimination in Employment Act of 1967. Airline's 
defense was bona fide occupational qualification (BFOQ). " . 
. justice Powell, 8-0, wrote that in order to prove a BFOQ, an employer must show, 

first, that the age limitation is reasonably necessary to the essence of its business. It must 
then show either that it had a faCtual basis for believing that all or substantially all persons. 
over the age in question would be unable to perform safely and efficiently the duties of the 
jog involved, or that it is. impossible or highly impractical to deal with older employees on an 
individualized basis. The Court said the greater the safety factor, measure~by the likelihood. 
of harm and probable severity of that harm incase of an accident, the more stringent may be. 
the job qualification designed to insure safety. . . 

Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991): 

Justice White, 7"':'2, stated that·an individual's claim under the Age Discrimination 
Employment Act (ADEA) may be subjected to compulsory arbitration· pursuant to an 
arbitnition clause set forth in a registration application with a stock exchange. This. holding 
does not preclude the individual from filing a charge with the EEOC or affect the EEOC's 
investigative and enforcement authority under ADEA. . 

.. Astoria Federal Savings and Loan Association v. Solimino,501 U.S. 104 (1991): 

Plaintiff filed a charge with EEOC, alleging employer dismissed him because of age in 
violation of the Age Discrimination in Employro'ent Act of 1967 (ADEA). Under a .. 
worksharingagreement, the EEOC referred his claim to the state agency responsible for· 
claims. State agency found no probable cause under state law to believe plaintiff was' 
terminated on account of age, and its decision was upheld on administrative review. Rather 
than appealing that decision to state court, plaintiff filed the same. suit in the Federal District 
·Court and lost due to issue preclusion. Low court claimed the ADEA did not have a 
legislative intent to deny preclusive effect to such state' administrative proceedings. Court of 
Appeals reversed, arguing issue preclusion. 

Justice Souter, delivering the opinion for a unanimous Court, stated that judicially 
unreviewed state administrative findings have no preclusive eff~ct on age-discrimination. 
proceedings in federal court. . While well,..establishedcommon-Iaw principles, such as 
preclusion rules, are presumed to. apply in the absence of a legislative intent to the contrary, 
Congress need not state expressly its intention to overcome a presumption of iidministrative 
estoppel. 

Gregory v. Ashcorft, 501 U.S. 452 (1991): 

, Appointed state court judges are not cove~ed.by the Age Discrimination in 
Employment Act (ADEA) because the Act's term "employee" excludes elected state officials 
(including judges) and most higJt-ranki~g state officials, including lIappointees on the 
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policymaking level," a category to which an appointed judge could reasonably be said to 
belong. 

Stevens v. Dept. of Treasury, 500 U.S. I (1991): 

Justice Blackmun, delivering the opinion of the Court, stated that a federal employee 
who chooses to go directly to court must file a notice of an intent to sue with the EEOC 
within 180 days of the alleged unlawful practice, and file a lawsuit after the expiration of 30 
days. This decision corrected an erroneous lower court reading of the statute to the effect 
that suit must be filed within 180 days and EEOC notified within 30 days of the filing. 

Hazen Paper Co. v . Biggins, 113 S.Ct. 1701 (1993): 

62 year old plaintiff brought suit alleging a violation of the Age Discrimination in 
Employment Act (ADEA). He claimoo that age had been a determinative factor in his 
employer's decision to fire him. Employer contested the claim, asserting instead that plaintiff 
had been fired for doing business with competitors. 

Justice O'Connor delivered .the opinion for a unanimous Court~ She stated that an 
employer does not violate the ADEA by interfering with an older employee's pension benefits 
that would have vested by virtue of the employee's years of service. In a disparate treatment. 
case, liability depends on whether the protected trait-- under ADEA, age-- actually 
motivated the employer's decision. When that decision is wholly motivated be factors other 
than age, the problem that prompted the passage of the ADEA--. inaccurate and stigmatizing 
stereotypes about .older workers' productivity and competence-- disappears. Thus, it would 
be incorrect to say that a decision based on years of service is necessarily age based. 

, Also, the "knowing or reckless disregard" standard for determining willful violation of 
the ADEA applies not only where age discrimination entered into an employment decision 
through a formal and facially discriminatory policy but 91so in cases where age is an informal 
and undisclosed motivating factor. 

Rehabilitation Act: 

Southeastern Community College v. Davis, 442 U.S. 397(1979): 

Woman who suffers from a serious hearing disability and who seeks to be trained as 
a registered nurse, was denied admission to a nursing program because officials believed her 
hearing disability made it impossible for her to participate safely in the normal clinical 
training program or to care safely for. patients. 

Justice Powell, delivering the unanimous opinion of the Court, wrote that an 
educational institution may require reasonable qualifications for admission to 'a clinical 
training program. Woman was not qualified because she could not meet the college'S 
legitimate physical requirement of ability to understand speech without lipreading, and no 
accommodatfon existed that would permit her to benefit, from the program. 

EEOC, p. 11 



- -
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;" 
t This case is significant to the .EEOC because it explains that, if an otherwise qualified 

individual cannot meet a particular qualification standard because of a handicap, ~e or she 
must show either that the standard is not legitimate, or that there is a reasonable 
accommodation that will enable him or her to meet the standard. 

, ' ! . 

School Board of Nassau County v. Arline, 480 U.S. 273 (1987): 

Justice Brennan, in a 7-2 decision, stated that a person' afflicted with a contagiolis 
-disease may bea "handicapped individual" within the meaning of Section 504. This case is 
significant for EEOC because it sets forth the direct threat analysis adopted by Congress in 
enacting, the ADA. ­

EEOC, p. 12 
- . 
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AFFIRMATIVE ACTION ANONYMOUS , A CONFLICT OF RIGHTS: THE SUPREME COURT AND AFFIRMATIVE 

ACTION. By Melvin I. Urofsky.l New York: Charles Scribner's Sons. 

~ ;1991. Pp. xii, 270. $22.95.,
r 
'I 
~ 

t 
, 
! Mfirmative action has for decades aroused one of the most pas­

1 sionate and "starkly divisive" debates in American politics. 2 The issue 


calls up deeply held beliefs and values, and compelling arguments 

exist on both sides of the debate. This divisiveness is reflected in the 

jurisprudence of the Supreme Court: affirmative action cases have 


~ 
atmost invariablyproduced5~4 decisions that contain numerous con­

':J' 
~.:' 

currences and bitter dissents. 3 


,I), In A Conflict of Rights, Melvin I. Urofsky tells the story behind 

r· the case that marked the highpoint of the Court's approval of affir­


~ ! 
mative action, Johnson v. Transportation Agency,4 in which the Court 1­

I 
I. held that title, VII of the Civil Righ~ Act of 19645 permitted ant 

affirmative action plan though there was no evidence of pastdiscrim­

ination by the employer,6 Urofsky attempts to inform the affirmative 

action debate by putting human' faces on its participants and on the 

working women and men whom' it most' directly affectS (pp. x-xi). 1 


~ He also engages in ,brief but wide-ranging discussions of the policy 

>. arguments for and against affirmative' action, and he ,surveys the legal 


landscape in which the Johnson Court acted. A Conflict of Rights 

. ,-successfully shows that affirmative action "is not a question of good 


versus evil,' an obviously 'correct' policy as opposed to one obviously 
;:;,;:;~;,#:." ''''; ;'~:::;'~:~::il-~i;::::{:'?:"_;:< 
'. 

'wrong,' and certainly not a story of 'good guys' and 'bad guys'" (pp. 
" ix":"x). Unfortunately, it gives little attention to the role of the legal 

institutions .involved in the affirmative action debate and thus fails to . 
consider whether the duty and authority to resolve so vexing and close 
an issue rests with Congress rather than the Court. . 

1 Professor of History and Constitutional Law, Virginia Commonwealth University. 
2 Sullivan, The Supreme Court, 1985 Term,-- Comment: Sins of Discrimination: Last Term's 

Affirmative Action Cases, 100 HARV. L. REv. 78, 78 (1986); cj. Kennedy, Persuasion and 
DistT1J.St: A Comment on the Affirmative Acti~n Debate, 99 HARV. L,REv. 1327: 1327 (1986) 
("No domestic struggle has been more protracted or more riddled with ironic compliCation. ").' 

3 See, e.g., Metro Broadcasting; Inc. v. FCC; 110 S. Ct. 2997 (1990) (5-4 decision); City of 
Richmond v. fA. Croson Co., 488 U.S. 469 (1989) (6-3 decision, plurality opinion); United 
States v. Paradise, '480 U.S. 149 (1987) (5-4' decision, plurality opinion); Local'28, Sheet Metal 
Workers' Int'l Ass'n v. EEOC, 478 .'!J.S. 421 (1986) (same); Wygant v. Jackson Bd. of Educ., 
476 U.S. 267 (1986) (same). 

4 480 U.S. 6r6. (1987). , 
5 42 U.S.C. § 2000e to 2000e-i7 (1988). 
6 See Johnson, 480 U.S. at 64r-42. 
7 Cj. Excerpts From First Senate Session on the Souter Nomination, N. Y. Times, Sept. 14, 

1990, at B4, col. r ("[Alt the end of our task some human being is going to be affected. Some 
human life is going to be, changed in some way by what we do . . . ,"), 

http:DistT1J.St
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...
The circumstances of Johnson allow Urofsky to highlight the cen­ f­

tral problem in title VII jurisprudence. An employer faces potential J. 
I' 

liability under title VII ifits employment statistics suggest that it has 
discriminated against minorities or women. 8 The employer can avoid 
title VII lawsuits by implementing a remedial affirmative action plan, 
but the plan itself may spawn title VII lawsuits by men or whites. 
Before Johnson, the "basic prerequisite" for such plans to survive a 
title VII challenge was the existence of a persistent discriminatory 
policy by the employer (p. 74); a plan could not simply remedy :'so­
cietal" discrimination caused by individually held assumptions about 
the "proper" employment for' minorities or women. If an employer 
admitted past discrimination to justify its plan, however, it once again 
invited traditional title VII suits by minorities and women. 9 

In Johnson, a California county transportation agency, pursuant 
to its affirmative action plan" used Diane Joyce's gender as "the de­
termining factor" in selecting her as a road dispatcher over Paul 
Johnson, whom the agency hiring board had judged the "more qual­
ified" candidate. 1O Before Joyce was promoted to dispatcher, not one, 
of the agency's 2 38 skilled-craft positions, whieh included the dispatch­
er's job, was held by a woman (p. 6r). Joyce's testimony at trial 
made it painfully clear that she had faced workplace harassment and 
had fought to overcome societal. discrimination. Yet both of the offi-: 
cials responsible for, the agency's affirmative action plan. testified at. 
trial that they were unaware, of any discriminatory practice by the 
agency, and the, trial court found no such discrimination (pp. 72-74). 
The absence of asingle woman among its 238 skilled-cnift workers 
thus left the agency unsure both whether it could be found liable in 
a traditional title VII suit and whether it could justify an affirmative 
action plan.. . , 

Urofsky shows that the Johnson Court was more concerned with 
this problem' than ariy other; At oral argument, five Justices repeat­
edly asked both lawyers whether various hypotheticals constituted 
prima facie title VII cases of discrimination and whether they sup~ 
ported a gender-conscious hiring plan (pp. r4r-$ I). In the end, the 
agency's lawyer argued that its affirmative action plan was justified 
by statistics that gave the agency "a firm basis to conclude that it may 
have discriminated" (p. r47) without admitting that such discrimina­
tion had actually taken plate. 

8 See Wards Cove Packing Co. v. Atonia, J09 S. Ct. 2115, 212I (1989). 
9 Justice Blackmun noted this problem in United Steelworkers v. Weber, 443 U.S. 193 

(1979), observing that employers were placed on a "'high tightrope without a net beneath them.'", 
[d. at 209"':10 (Blackmun, J., concurring) (quoting Weber v', Kaiser Aluminum Corp., 563 F.2d 
216,230 (5th Cir. 1977) (Wisdom, J:, dissenting)). 

!O Joilnson, 480 U.S" at 663-64 (Scalia,]., dissenting). 



BOOK NOTE 

.The Court itself was unwilling to settle this issue. Urofsky draws 
upon Justice Brennan's files on the Johnson case, which the Justice 
allowed him to examine, to trace the opinion-writing process through 
each successive draft (pp. 160-73)· As the draft writing progressed, 
the separate concurrences of Justices Stevens and O'Connor revealed 
"diametrically opposed" views of what proof justified an affirmative 
action plan: "Stevens wanted to allow employers great latitude in their 
justification," while O'Connor wanted to allow affirmative action plans 
only when an employer faced a prima facie title VII case (p. 166) . 

. In response, Justice Brennan amended his majority draft to state 
that employers need not establish a prima facie title VII case against 
themselves to support their plans (p. 166). He avoided saying what 
an employer would have to show, however, simply noting that the 
statistic of no females in 238 skilled-craft positions was enough (p. 
161).. ' Justice Brennan also added a footnote hinting that societal 
discrimination alone could justify an affirmative action plan. Justice 
Powell then suggested that he make clear that Johnson was not over~ 
rulit;lg the Court's previous holding that societal discrimination was 
an insuffiCient basis. Instead of providing clarification, however, J us­
tice Brennan "decided to eliminate the footnote completely, and avoid 
the issue" (p. 173). In his dissent, Justice Scalia accused the majority 
of allowing societai· discrimination as .a rationale without saying so, 
calling it "an enormous expansion, undertaken without the slightest 

" justification or analysis. "11' 

A Conflict oj"Rights sheds considerable light on the affirmative 
action debate, but its preoccupation with policy leaves the book short 
in its legal analysis. Although Urofsky amply demonstrates the con­
fusion and inconsistency' among Supreme Court affirmative action 
decisions,12 he fails to recognize that the Court's ever-shifting stan­
dards inevitably flow. from its attempts to reconcile affirmative 'action 
with title VII - a statute that explicitly forbids race-· and gender­
conscious hiring plans. These attempts, begun in United Steelworkers 
v. Weber,13 have unmoored the law of affirmative action from any 
statutory guidance and have instead created a jurisprudence based on 
nothing more than the Justices' own unstable compromises,14 
. Urofsky gives short shrift to Justice Scalia's arguments in his John­

son dissent that the Weber Court had distorted the meaning of title 

II [d. at 668. 
II Urofsky agrees with another commentator's assessment of these decisions: "'We still cannot 

figure out when it is naughty to reverse-discriminate and when. it is nice... [T]he forecast 
here is for additional decades of ontological hairsplitting ... .!". (p. II2) (quoting Seligman, 
Dubious Distinctions, FORTUNE, June 23, 1986, at 127, 127). 

13 443 U.S. 193 (1979). 
14 See JO/I1I",on, 480 U.S. at 670-72 (Scalia, l, dissenting). 
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VII and that .Weber should be overruled)5 Urofsky concedes that the 
clear language of title VII prohibits affirmative action,but he relates 
with approval the Weber majority's interpretation of the act's legisla­
tive history and purpose (p. 47)· He only briefly mentions then-Justice 
Rehnquist's thirty-six page Weber dissent, left "literally unanswered" 
by the majority,16 which painstakingly laid out the legislative history 
of title VII to discredit each of the majority's interpretations. 17 Justice 
Rehnquist's Weber dissent makes clear that the majority opinion was 
"supported more by assertion than by a careful review of the many 
pieces of evidence. "18 Chief Justice Burger went so far as to label the 
majority's arguments "specious. '.'19 . ' . , 

In fact, Weber starkly broke from the Court's own understanding 
of title VII. In its first decision interpreting the statute, the Court 

. had held that "[d)iscriminatory preference for any group, minority o~ 
majority, is precisely and only what Congress has proscribed. ,,~o 
Three years before Weber, a unanimous Court had' found that the 
"uncontradicted legislative history" showed that title VII "prohibits 
racial discrimination against [whites] upon the same standards as 
would be applicable [tol Negroes."21 And in the Term preceding 
Weber, the Court had reemphasized, "It is clear beyond cavil that the 
obligation imposed by title VIlis to provide equal opportunity for 
each applicant regardless of race, without regard to whether members 
of the applicant~s race are already proportionately represented in the 
work force. "22 

In response, Urofsky offers an argument that pro.,.affirmative action 
Justices themselves have made in post-Weber opinions: if the Weber 
Court misinterpreted title VII, Congress could have corrected the error 
by amending the statute. 23 According to Urofsky, Congress's inaction 
"can, and should, be taken as an endorsement of the Weber position" . 
(p. I7 r). Such a reading of congressional silence has been widely 
criticized, however, for ignoring the realities of the legislative process 

l~ • 
, 
~\: 

15 For other arguments that Weber violated title VII's mandate, see Eskridge & Frickey, ", 
Statutory Interpretation as Practica(Reasoning, 42' STAN. L. REv. 321,336-37, 365-66 (1990); 
and Farber, Statutory Interpretation and Legislative Supremacy, 78 GEO. L.j. 281, 3°2-06, 

j' 
I.,. i'; 

316-17 (1989). 
16 Jolmson, 480 .U.S. at 665 n.3 (Scalill;, ]., dissenting). 
17 Weber, 443 U:S. at 230-52 (Rehnquist, J., dissenting). Throughout the debate over f:· 

passage of title VII, its strongest proponents maintained that ail interpretation permitting any i· 
preference for blacks would '''do violence to common sense. 'n .Id. at 242 (quoting lIO CONGo 
REc. 8921 (Statement of Sen. Williams». 

18 Eskridge & Frickey, supra note IS, at 366. 
19 Weber, 443 U.S. at 217 (Burger, C.]., dissenting). 
]Q Griggs V. Duke Power Co., 401 U.S. 424, 43 1 (1971). 
21 McDonaid v. Santa Fe Trail Transp. Co., 427 U.S. '273, 280 (l976). 
n Furnco Constr, Corp. V. Waters; 438 U.S. 567, 579 (1978) (emphasis in original). 
23 See Jolmsoll, 480 U.S. at 629 n.7. 
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and subverting the Constitution. 24 Countless institutional hurdles 
stand in the way of corrective legislation. 25 And when the Court 
misinterprets a statute, it upsets a complicated compromise between 
a host of competing concerns. Especially when the statute involves a 
highly charged issue such as affirmative action, "there is little or no 
disposition on the part of the legislators to whom the judges, pave 
given a free victory to return to the matter and give the other side 
what it bargained for. The Court's alteration of the law becomes 
permanent. "26 

I 

More important, even if· a majority of the current Congress ap­
proves of a statutory interpretation, such approval should not in itself 
legitimate that interpretation. As the Court has said, "[t]he views of 
members of a later Congress, concerning. . . Title VII . . . are' 
entitled to little if any weight It is the intent of the Congress that 
enacted [the statute] in 1964 : .. that controls. "27 Moreover, pointing 
to tacit congressional support for a statutory interpretation subverts 
the. President's veto power over legislation. For example, the Court 
could riot find legitimacy for an interpretation of title VII in the vetoed 
Civil Rights Act of 1990;28 to do so would "freez[e] the President out 
of hiS constitutionally authorized role .... Yet affording significance 
to congressional inaction can have this very effect. Inaction enables 
Congress to effectuate its will without ever risking presidential veto 
(not to mention public scrutiny or pressure). "29 

'. It is thus up to the Court to overrule Weber, aQd it appears likely 
"that the Court will in fact do· so .. The three dissenting members of 
the Johnson Court explicitly called for an overruling of Weber; a 
fourth, Justice O'Connor, indicated in her concurrence "that if faced 
by .... aO direct challenge to Weber, she might well vote the other 

, way" (p. 179). Justice Kennedy's expressed views on affirmative action 
and statutory construction suggest a solid fifth vote. With the depar­

:.: 

~ 24 See id. at 671-72 (Scalia, ]., dissenting); H. HART & A. SACKS, THE LEGAL PROCESS 
~. 1394-1401 (tent. ed. 1958); Eskridge, Interpreting Legislative Inaction, 87 MICH. L. REv. 67, 
0 90-108 (1988); Marshall, "Let Congress Do It": The Case for an Absolute Rule of Statutory~. .:' 
T. Stare Decisis, 88 MICH. L. REv.' 177, 186 (1989); Tribe, Toward a Syntax of the Unsaid:. 
~ Construing the Sounds of Congressional' and Constitutional Silence, 57 IND. L.]. 515, 530 

(1982 ). . 
25 Although a. bill's passage requires the votes of a majority of both houses of Congress, it 

can be killed by only one or a few powerful committee chairmen or congressional leaders. See 
. Marshall, supra note 24, at 188, 190. Hart and Sacks list many additional hurdles. See H. 

HART & A, SACKS, supra note 24, at 1395-96. 
26 R. BORK, THE TEMPTING OF AMERICA:. THE POLITICAL SEDUCTION OF THE LAW 102 

(1990). A Supreme Court decision, even one that misreads the intention of Congress, may also 
inculcate in society the norms and preferences it enforces. 

27 International Bhd. of Teamsters v. United States, 431 U.S. 324, 354 n·39 (1977); see also 
Eskridge, supra note 24, at 95; Marshall, supra note 24, at 193 & n·79· 

28 S.2104, 10lst Cong., 2d Sess., i36 CONGo REc. S1019-20 (1990). 
29 Marshall, supra note 24, at 194. 
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.ture of Justice Bre~nanand the arrival of another Justice chosen in 
part for his strict constructionist approach,30 the current Court may 
have as many as six members disposed to overrule Weber. 

A rejection of Weber might prompt Congress to amend title VII 
to allow affirmative action explicitly. 31 It is the role of Congress and 
not of the Court, however, to take such a step. 32 A congressional 
enactment could' establish specific .statutory guidelines for permissible 
affirmative action plans, thereby imbuing the l(!,w with a stability and 
consistency it cannot hope to attain in its present form. 

In Weber and Johnson, the Court "replaced Congress' solution to 
the problem of racial [and gender] inequality (eliminating discrimina-· 
tion) with (its] own solution (preferential hiring even in the absence 
of any evidence whatsoever of prior illegal discrimination). "33 By 
slighting evidence of this abrogation ·of legislative supremacy, A Con­
flict of Rights avoids the question whether a case such as Johnson is 
the appropriate vehicle for attempting to .settle the affirmative action 
debate. Nevertheless, by highlighting the difficulty of the issue.and 
the constant swings in Supreme Court affirmative action decisions,' 
Urofsky unwittingly demonstrates theneed for Congress to make the 
necessary compromises. Although a return to a judicial interpretation 
of title VII that prohibits all race- and sex-based discrimination might 
be said to rend "the fabric of our law, "34 Weber was itself a dramatic . 
rejection of previous Court precedents that had "unambiguously en­
dorsed the neutral approach" to title VIl.35 A reading of title VII 
that forces Congress to make clear its position on affirmative action 
will rectify a jurisprudence that otherwise seems doomed to continued 
contradictions, reversals, and uncertainty, . 

30 See Comments by President ~n His·Choice of Justice, N. Y. Times, July 24, 1990, at A'18, 
col. 1. ' 

31 Statutes such as 42 U.S,c. ,§ 6705(f){2) (1988)" which the Court upheld in Fullilovev. 
Klutznick, 448 U.S. 448 (1980), suggest that Congress may do so, although the history of the 
Civil Rights Act of 1990, see Lewis, President's Veto of Rights Measure Survives by 1 Vote, 
N.Y. Times, Oct. 25, 1990, at AI, c~l. 3, suggests that compromises would be necessary to 
achieve enactment. The equal protection clause places additional constraints on the ability of . 
Congress to allow affirmative action plans for public 'employers, See Wygant v. Jackson Bd. 
of Educ., 476 U.S. 267 , 277 (1986) (plurality opinion). ,', " 

3, Cf United Steelworkers v. Weber, 443 U.S. 193, 216 (1979) (Burger, c.J, dissenting) 
("The' Court reaches a result I would be inclined to vote for were I a Member of Congress 
considering a proposed' amendment of Title VII. [But] the ,Court's judgment [is] arrived at by 
means wholly incolJ1patible with long-established principles of separation of powers, "). 

33 Farber, supra note 15, at 316, 
34 Johnson, 480 U.S. at 644,(Stevensi J" concurring) (disagreeing with Weber but con~luding 

that the need for stability in the law required him to uphold its result). ' 
35 Id. at 643., 
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j Wasb~ngton, D.C. 20503 

July 18, 1994 

LEGISLATIVE REFERRAL MEMORANDUM 
LRM #1-3314 

TO: Legislative·Liaison Officer ~ 

LABOR - Robert A. Shapiro - (202)219-8201 - 330 
CIVIL RIGHTS - Mary K. Mathews - (202)376-7700 - 296 
EEOC - Claire Gonzales - (202)663~4900 - 213 
OPM - James N. Woodruff ~ (202)606-1424 - 331 

FROM: 	 JAMES J. JUKES (for) ac''''-­
Assistant Director fo Legislative Reference 

OM:9 CO!tT~CT: 	 Ingrid SCHROEDER (39 - 883) 
Secretary's line (for sim~le responses): 395-3454 

SUBJECT: 	 JUSTICE Proposed Report RE: S 1776, Civil 
Rights Standards Restoration.Act 

DEADLINE: 	 July 22, 1994 

COMMENTS: Attacbed is a copy of S.1776 for your reference. 

OMB requests the views of your agency on the above subject before 
advising on its re1ationship to the program of the President, in 
l'l~r.(",r~."lT':-:~ wi +-h QMB Circular A-19. 

Please advise us if tbis item will affect direct spending or 
receipts for purposes of the tbe "Pay-As-YOU-GO" provisions of 
Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

CC: 

Adrien Sil:::.s 

Bob Damus 

Clarissa Cerda 
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Joe Wire, 

Bob Ridsout 
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LRH #1-3314 

RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM 

If your response to this request for views is simple (e.g.,

concur/no comment) we prefer that you respond by faxing us this 

response sheet~ If the response is simple and you prefer to 

call, please call the branch-wide line shown below (NOT the . 

analyst's line) to leave a message with a secretary. 


You may also respond by (1) calling the analyst/attorney's direct 
line (you will be connected to voice mail if the analyst does not 
answer); (2) sending us a memo or letter; or (3) if you are an 
OASIS user in the Executive Office of the President, sending an 

. E-mail m~ssage. Please include the LRM number shown above, and 
the subject shown below. . 

TO: 	 Ingrid SCHROEDER 

Gffice of Management and Budget 

Fax Number: (202) 395-3109 

Analyst/Attorney's Direct Number: (202) 395-3883 

Branch-Wide Line (to reach secretary): (202) 395-3454 


FROM: 	 (Date) 

(Name)
-.---.----,------'--~-----------

(Agency) 

(Telephone) 

SUBJECT: . JUSTICE Proposed ReportRE: S 1776, civil 

Rignts Standards Restoration Act 


The following is the response of our agency to your request for 

views on the above-captioned subject: 


Concur 

No objection 

No comment 

See proposed edits on pages 

other: 

FAX RETURN of pages, attached to this 
response sheet 
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Office of Legislative Affairs 

Office of lIle Assistant Attorney General Washington, D. C. 20530 

Honorable Edward M. Kennedy 
Chairman 
Committee on Labor and Human Resources 
United States Senate 
washington, D.C. 20510 

Dear Chairman Kennedy: 

I am writing to urge enactment of'S. 1776, the "Civil Rights 
Standards Restoration Act." This bill would overturn the Supreme 
Court decision in St. Mary's Honor Center v. Hicks, 113 S. Ct. 
2742 (1993). In our view, that decision will make it more 
difficult for victims of intentional discrimination to obtain 
redress and should be overturned by legislation. S. 1776 is a 
carefully drafted, straightforward reversal of that decision. It 
would reinstate the ~tandard for proving a prima facie case of 
intentional discrimination that had been applied consistently by 
the Civil Rights Division of the Department of Justice and a 
m~j0~ity 0f federal courts. 

I. Background 

In McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), 
the Supreme Couit established.the order of proof and allocation 
of "burdens that govern cases alleging intentional employment 
discrimination in violation of Title VII of the Civil Rights Act 
of 1964 when the plaintiff does not have direct evidence of 
discrimination, but must rely on circumstantial proof. The 
pre~entatiori begins with evidence of a prima facie case, the 
elements of which vary according to the employment action being 
challenged. For example, a black applicant alleging a racially 
discriminatory refusal to hire would show that (1) he was black, 
(2) he was qualified for the position for which he applied, (3) 
he was not offered the position, and. (4) the position remained 
open. The burden then shifts to the employer "to articulate some 
legitimate, nondiscriminatory reason for the employee's 
'rejection. If Id. at 802. The employer is required to produce an 
explanation, but does not bear the burden of persuading the trier 
of fact of its truth. If the employer fails to produce any 
explanation, the employee prevails. If the employer meets his 
burden of production , the employee may then prevail by proving by 
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a prepondera:nce of ,the ,evidence that the reason offered by the 
defendant was not its true reason, but was a pretext for " 
discrimination. This approach has governed such cases for the 
past twenty years and has been imported judicially into other 
areas in which liability turns on proof of intent~1 

, Prior to Hicks, the Civil Rights Division of the Department 

of Justice, ,the Equal Employment Opportunity Commission and a 

majority of federal courts had concluded that an employee 

satisfied the burden of proving pretext by persuading the trier 

of fact that discrimination more likeiy than not motivated the 

employme!!t decision or "py showing that the employer's proffered 

explanation is unworthy of credence. II Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 256 (1981); see also 

United States Postal Service Board of Governors v. Aikens, 460 

U.S. 711, 716 (1983). Hicks, however, posed the question whether 
"3, (,:1"'1111'"t: is C'01"Qpelled to find discrimination once the employee 
proves that the'explanation offered by the employer was not the 
true reason for its action. The district court held that even 
though Hicks had proven false the explanation of~ered by his 
employer for firing him he was not entitled to judgment in his 
favor. The court of appeals reversed,'holding that once Hicks 
satisfied this burden he was entitled to judgment. The Supreme 
("'''''111''''''1'', 'h:~ ,"=', ~r')t: ':? of 5 - 4, reversed the court of appeals. The 
Depa~cment of ,Justice and the EEOC filed a brief (copy attached) 
as amicus curiae in the Supreme Court supporting the position of 
the employee and urging affirmance of the judgment of the court 
of, appeals. 

II. TheDecision 

:·'i.:::lll-i.i.-... :ni..:.;r..c, an African American male, was hired as a 
correctional officer at St. Mary's Honor Center in 1978 and 
promoted to a supervisory position in 1980. In January 1984, in 
response to complaints about the operation of the institution, 
the superintendent, who was white, was replaced by a new white 
superintendent. At the same time, three black supervisors were 
replaced by whites, one of whom became Hicks's immediate 
supe::-v:i.sc:-r. !-licks and one other black supervisor were initially 
retained. Until this time, Hicks had never been subject to any 
disciplinary action. Six months later, following several 

,in51:a.r.ccsi:'-.\lol-,ring petty violations of institution rules, Hicks 
was fired. 

1 See,~, Age Discrimination in Employment Act, 29 
U.S.C. 621; Civil Rights Act of 1866, 42 U.S.C. 1981; Civil 
Rights Ace of 1866, 42 U.S.C. 1982; Civil Rights Act of 1871, 42 
U.S.C. 1983; Civil Rights Act of 1964, Title II, 42 U.S.C. 2000a; 
Fair Housing Act of 1968, 42 U.S.C. 3601; Rehabilitation Act of 
1973, 29 U.S.C. 794; Employee Retirement Income Security Act, 29 
U.S.C. 1140; Fair Labor Standards Act, 29 U.S.C. 215. ' 
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Hicks brought suit pursuant to Title VII and 42 U. S .~C. 1983. 
He .established a prima facie case pursuant to McDonnell Douglas. 
The employer responded·that·Hicks had <not been discharged because 
of his race, but because of his violations of institution rules. 
Hicks persuaded the district court, however, that the employer's 
eXi:Jld.Hd.i..lu:u Wi:::i.S false. The district court found that Hicks was 
the only supervisor disciplined for violations committed by 
subordinates, sirtlilar violations by Hicks's peers were not dealt 
with as hax<shly, and his supervisor had provoked a final 
ccnf~ontatiol1 so that Hicks would threaten him. The district 
court concluded, however, that, although there had been a crusade 
to fire him, Hicks had not proven that the crusade was motivated 
by race rather than personal animosity. 

, 
The court of appeal~ reversed, holding that once Hicks 

proved that t~e employer's explanation of the reason for his 
firing was not the true reason, the district court was compelled 
to enter judgment in his favor. The Supreme Court reversed and 
remanded the case to the court of appeals. 

The Supreme Court agreed that the McDonnell Douglas order of 
proof applied to the case and affirmed that Hicks had presented a 
prima facie case of discrimination, defendant had articulated 
nondiscriminatory reasons for the firing, and Hicks had proven 
that t:!!cse reasons were not the true explanation for his firing. 
The Court held, however/ that simply proving that the 
explanations articulated by the employer were not the employer's 
true reasons did not entitle Hicks to judgment because he 
retained the ultimate burden of persuading the trier of fact that 
the true explanation for the firing was race. The Court 
determined that simply proving the employer's explanations 
pretextual di.rl n::->t nAr.essarily amount to the required sho\'ling 
that they were a pretext for discrimination. Such proof/ the 
Court held, permits the trier of fact to find discrimination/ but 
does not compel such a finding .. 

'II:...;.: J.iss0nL accused the maj ority of abandoning settled law 
to allow triers of fact to roam freely through the record to 
discover nondiscriminatory reasons for employment decisions that 
were not offered by employers. The dissent alleged that the 
majority rewrote or rejected the plain language of prior cases/ 
and r)):"Arii.rrAr1 that: the majority's approach would undermine the' 
purp0aes behind ~he McDonnell Douglas order of proof, and prove 
unworkable and unfair to plaintiffs. . 

B. Impact of the Decision 

Hicks means that in some cases plaintiffs will be required 
to .rebut defenses that defendants did not present. This will 
make it ~ore difficult for plaintiffs to prevail in cases 
alleging intentional discrimination in which they rely on 
circumstantial evidence. The decision vests triers of fact with 
considerable discretion to rule against plaintiffs on the basis 
that the employer's action may have been motivated by a reason 
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that was not 'proffered at trial as the motivating. reason. 

_. In our view, the decision should not be read to require as' a 
matter of law that a plaintiff produce evidence of discrimination 
beyond the inference that arises from proof that the employer has 
put forward a false explanation. A so-called "pretext-plus" 
standard ~ould be inconsistent with the Court's statement that 
proof that an employer's exPlanation was false would be 
sufficient to sustain a finding of discrimination. Some courts, 
however, appear to have suggested that plaintiffs must produce 
additional evidence of discrimination beyond rebuttal of the 
employer's explanation. See Biggins v. Hazen Paper Co., No. 91­
1591,' slip op. 12 (1st Cir. Oct. 18, 1993) (plaintiff prevailed 
in age discrimination case, but only because "he proved a prima 
facie case; the jury disbelieved the employer's reasons for 
discharging the plaintiff; and the plaintiff met his ultimate 
burden of persuasion by adducing additional admissible evidence 
of age discrimination") i Bodenheimer v. PPG Industries, Inc., 5. 
F.3d 955, 959 (5th Cir. 1993) (liSt. Mary's instructs plaintiffs 
in employment discrimination cases to provide substantially more 
proof than [plaintiff] did."); Mitchell v. Data General Corp., 
No. 93-1238, slip op. 10 (4th Cir. DeC'. 22, 1993) (plaintiff's 
age claim fails in part .because "no direct evidence exists to 
indicate that age was a factor in * * * discharging him"). Thus, 
some courts appear to have read Hicks to impose a "pretext-plus" 
standard on plaintiffs. 

Any requirement that a plaintiff produce some direct 
evidence of discrimination is inconsistent with McDonnell Douglas 
and its progeny. McDonnell Douglas laid out the requirements for 
establishing a prima facie case and distributed burdens on 
empJoYl?r8 2l.nd employees for the very reason .that there often is 
no direct evidence of an employer's motivation, particularly if 
race was the reason. Prior to Hicks, it was widely held that if 
the employee persuaded the trier of fact that the employer's 
articulated reason was not the true reason, an inference 
sufficient to compel judgment for the employee arose that the 
employer's stated reason was a pretext for an impermissible 
reason. That inference arose because employers rarely act for no 
reason and if they are unwilling to articulate the true reason it 
may be inferred that it is illegiti~ate and, more likely than 
not; based on impermissible discrimination. See Furnco 
Construction Corp. v. Waters, 438 U.S. 567, 577 (1978). 

Hicks has been read to make it more difficult for plaintiffs 
to survive motions for summary judgment. The Fifth Circuit has 
stated that after Hicks "even if an employee has established that 
he was clearly better qualified than his or her replacement, that 
showing may be insufficient to clear the summary judgment 
hurdle." Bodenheimer v. PPG Industries, Inc., 5 F.3d at 959 n.8. 
The court went on to acknowledge that "prior to St. Mary's, such 
evidence certainly would be sufficient to avoid summary judgment 

.and perhaps prevail at trial." Ibid. See also Leblanc v. Great 
American Insurance Co., 6 F.3d 836 (1st Cir. 1993) (summary 
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judgment for employer in age discrimination case in reliance on 
Hicks) . 

Moreover, many cases alleging intentional. discrimination are 
now tried before a jury, which does not make reviewable findings 
of fact, but merely announces its judgment on the ultimate issue. 
And Hicks may result in jury instructions that offer very little 
guidance. Juries may be told that they may consider as a basis 
for the employer's action any reason for which they can find 
support in the record. As in any case where there is confusion 
on the record, it may make identification of error more 
difficult:. 

'L'he Court's decision turns pursuit of a disparate treatment 
claim into a gamble for plaintiffs. A vigilant plaintiff now 
must try to discover and attempt to rebut every explanation for 
an employer's conduct, but it cannot be certain that it has found 
and addressed them all. This effort will increase the cost of 
pursuing a discrimination claim by requiring more extensive 
discovery and prolonged trial proceedings. The uncertainty about 
whether every explanation has been addressed will place added 
pressure on plaintiffs to settle without pursuing their claims 
fully. The added expense of pursuing qiscrimination claims will 
make attorneys less likely to take such cases, particularly when 
coup~ed with the decreased likelihood of prevailing. As a 
result, more discrimination will go unredressed. 

The principal argument against overturning Hicks is that 
some defendants may be found liable for discrimination when other 
reasons motivated them if the employee need prove only that the 
employer's articulated justification was not the true reason. 
Pr~~~m0tly, =~ cyer could decline to articulate the true 
explanation because it was otherwise unlawful or embarrassing and 
not because it violated Title VII. See Shager v. Upjohn Co., 913 
F.2d 3~8, 401 (7th Cir. 1990) . 

..; L. :C";'C 'L -UL i.r~9 an approach to uncovering intent, however, 
requires a distribution of burdens that will ensure that the 
emplovee is given a fair opportunity to establish that the 
employer's intent was discriminatory, while ensuring the employer 
a reascnable opportunity to inform the trier of· fact of its true 

. noncE~r:::~ !!':L'!':.?~C'!"y intent. In a case dependent on circumstantial 
evidence of ir.:.tent, direct knowledge of the employer's true 
intent lies uniquely with the employer. It seems essential as a 
mattE::- of fa.irness to the employee, who has established a prima 
facie case pursuant to McDonnell Douglas, that the employer be 
requi:c~d :':"0 a.rt:iculate its asserted reason so that the employee 
can attempt to. rebut it. Even ·Hicks, itself, acknowledges tha.t 
it imposes no unfairness on the employer to put it on notice that 
it TI',~3t Cirticulate its reason for an employment action or be 
found liable for discrimination; It, therefore, hardly seems any 

. less fair to put the employer on notice that it must articulate 
the true reason for its conduct or be found liable for 
discrimination. Surely, it is no less fair to impose liability 
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on an employer who produces a false explanation than one who 
produces no explanation at all. And least fair of all is forcing 
the employee to guess as to the employer I s mot'iva-tion. 

III. S. 1776 

S. 1776 would overturn Hicks through reliance on language 
taken from major Supreme Court decisions that preceded Hicks. It 
would apply to any proceeding pursuant to federal law in which a 
complaining party 'proved a prima facie case of intentional 
discrirnination. Although Hicks involved employment 
discriminaticn pursuant to Title VII, the McDonnell Douglas 
approach to proving intentional discrimination has been adopted 
to the application of numerous statutes in which proof of intent 
is crucial. It is, therefore, appropriate not to limit the 
reversal to Title VII cases, but to extend it to all proceedings 
a) J IC>g:tncr ~_ntl'Cnt ional discrimination in violation of federal law. 
Importantly, proposed sect:i,on 19.79A(b} would impose a rule of 
construction limiting application of the statute to proceedings 
"in which the method of proof articulated in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973), and Texas Department of 
Community Affairs v. Burdine, 450 U.S: 248 (1981), applies" and 
states that the approach of S. 1776 "shall not be construed to 
sp~r~¥y ~~~ ~v~l~eive means" of establishing intentional 
discriminc>.tion. Thus, this method of proving intentional 
discrimination will not extend beyond those areas of law where 
the use of the McDoimel1 Douglas prima facie case is appropriate. 

The bill also applies only to cases of intentional 
discrimination. Thus, it will not have any effect on cases 
alleging discrimination based on the application of facially 

iJ0li...:;i.c,:, U.L pj:actices that produce a disparate impact. 

The language used to define the burden of employers to 
respond to the prima facie case by articulating a justification 
is drawn from Supreme Court cases. The requirement that the 
explanation be clear and specific appears in Burdine, 450 U.S. at 
255, 258. The required articulation of "a legitimate, 
nom:'i to::!:'}, explanation ll has been repeated consistently 
since it first appeared in McDonnell Douglas, 411 U.S. at 802. 
See , supra at 254; U.S. Postal Service Bd. of Governors 
v. , ~6G U.S. at 714. The requirement that the 
articulat.ion occur through the "introduction of admissible 
evidence" is well accepted. See Burdine, 450 U.S. at 255; 
Aikens, ,16 bu . .s. at 714. Hicks did not change the standard for 
establishing a prima facie case or the standard governing the 
emploYlC>r's articulation of a justification and the language of S. 
1776 accu::!:'ately codifies those standards. 

The bill states t~atonce an employer has come forward with 
a justification, the complainant may still prevail in two ways. 
First, the complainant may show by a preponderance of the 
evidence that "a discri'minatory reason more likely motivated the 
respondent. II This standard does not work a change in the law. 
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This 	means of prevailing remains available after Hicks. 

The second way for a complainant to prevail is to prove by a 
preponderance of the evidence that "the respondent's proffered 
explanf':lt.ion is unworthy of credence." This provision overturns 
the holding of Hicks and reinstates the standard previously 
articulated by the Supreme Court in Burdine, 450 U.S. at 256 . 

. 
The Department of Justice strongly supports the 

reinstatement of this standard. It means that if the complainant 
is able to show that the reason articulated by the employer to 
justify a decision is not the true reason for the employer's 
action the complainant will prevail. This standard gives due 
recognition to the important purpose served by requiring the 
employer to articulate a justification: "to frame the factual 
issue with sufficient clarity so that the plaintiff will have a 
full and fair opportunity to demonstrate pretext." Id. at 255­
256. If the employer is permitted to articulate a false 
explanation and still prevail, the important burden shifting 
scheme first established in McDonnell Douglas will be undermined . 

. 
The Department of Justice, therefore, believes that S. 1776 

strikes the proper balance between the interests of employers and 
the u~ed to ensure that victims of intentional discrimination 
secure redress. We suggest, however, the inclusion of language 
that wouid establish the effective date of this legislation and 
its effect on pending cases. We urge its passage and look 
forward to working with Congress toward its enactment. 

The Office of Management and Budget has advised that there 
is no objection to this report from the standpoint of the 
Adminiscratl.on's program. 

Sincerely, 

Sheila F. Anthony 
Assistant Attorney General 

cc: 	 Honorable Nancy Landon Kassebaum 
Ranking Minority Member 
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.To amend the &vised Sta.b:a!es to ~t.o~ sta.ndardsfor proving intentiorial ' 
. , "'.. discrimination. ' 

IN' THE . SENATE OF THE . UNITED STATES. 

.' NOVElmER 22,1993 . 

Mr. ME;ml-.-:BAUlI (for himself, Mr. FED:'OOLD, Mr. WOFFORD, Mrs. MIm­
.RAY, and Mr. SnION) introduced the following bill; which was i-ead twice 
and referred to the Committee on lJabor and Human Resources 

.'. ~ . 

. . 

A BILL 

, To amend the Revised Statutes to restore standards for 

proving intentional discriminati()ll. 

1 Be it .enacted by the Senate and House ofRepresentd­
, , 

~ t~ves ofthe UnJ,ted'States ofAmerica in Congress assembled, . 

3 SECTION 1. SHORT TITLE. 

4 . This Act may be cited as the "Civil Rights Standards ' 


~ Restoration Act" . 


6 SEC. 2. FINDINGS. . 


7 . Congress finds that--­

. 8 (1) the Supreme Court enunciated a method of 

9 . proving intentional discrimination under Federal law 

10 , in McDonnell Douglas Corp. v. Green, 411 U.S. 792 
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,,-, ,:,,--~-,-~,.- ~'''-''''-f''''~-'''~ '(197;3),'and 'Texas- Departmentof"ConununitY 
.. ' ." .' . .. .' "',".' . ."'. . ~ .' :' . --~ '. ',' '. '.. ' . . , .. _.. 

2' MairS V. Bufdine,~50U.S. 248 (1981);,--'::," 

, ,. , 3 
~, ' 

(2) such method haS- 'been applied to establish 
.: ' .,,"" -" 

4 " in~~tional di~crimination 'in~s~s and ' prOOeedings 

5 "under titleVn of the Civil Rights Act of 1964 (42 
",' .. 

6 'U.S.C.'2000e et seq.), 'title VITI ~f the Civil Rights 
~~ . '" ~,' , 

,- 7 Act of 1968 (42 U:S.C. 3601 at seq.),' the Age Dis-' 

8- 'crimination in Employment Act of 1967 (29 U.S.C._. 

9 ' 621 et seq.), and oili.erFederallaws; and 

10 (3) ·the standards established in St~ Mary's 

i i Honor Center v. Hicks, No. 92~602 (1993), regard­

12 

'13 

' 
I . , •. • • • 

ing the effect of ,a finding of pretext on proof ()f un­
, , -

"lawful intentional discrimination, are contrary ~ 

14 (A) such method established by the Su­
, -

15preme' Court in McDonnell Douglas Corp.: v. 

16 Green and Texas Department of Community 

17 Affairs v. Burdine~ and. 
18 '(B) congressional intent regarding such 

19 Federal laws. 

20 'SEC. S. PURPOSES. 

21 , The purposes of this Act are­

22 (1) to restore the standards (regarding the 

23 - effect of a finding of pretext on proof of unlawful iIi­

, I 

,,24 tentional discnmination) enunciated by the 'Supreme 

, 25 Court -in McDonnell Douglas Corp. v. Green and 

-8177818 
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:.2 ' " as :pan of a niethod of p~Vhlg 'inte~iic)n3I discnmi-,', 
,'-. . - -' ", .. . 

." , ~' ,3: " ". nation; and 	 '. " 
.' , 

4 , "",(2), to enSure the application ()fsuch restored, 

c ·c , 5 'standards'in all cases ~dprooeedings 'under :F~- , ' 
i,ec 

6 ", eral law ',(including ,title vn of the CIvil Rights Act' 
c 

.- 4 	 7 of1964, titl~ 'VIII of the Civil Rights Act of 1968, ' 

8 " "':the AgeDisc~tion in 'Employment .Act of 1967," 
, ' 

, , 9 aIld other 'Federal, ,laWs) to' which 'wch 'method 

,--10 ,applies. 

11 ' SEC. ".,.STANDARDS FOR PROVING INTENTIONAL DISCRIMI- ' 

12 'NATIONIN CERTAIN CIRCUMSTANCES. 

13' The Revised statutes, are amended bY'Inserting'after 

14 section- 1979 (42 U.S.C. 1983) the following new section: 

15 *SEC. 1979A. STANDARDS FOR PROVING INTENTIONAL DIS- ' 

16 CRIMINATION IN CERTAIN CIRCUMSTANCES.: 

17 "(a) STANDARDS.-In a case or prooeedingbrought 

18 under Federal law, in which a complaining party meets its 

!9 burden of proving a prima facie' case of unlawful inten~ 

20 tional discrimination and the respondent meets its burden 

21 ()f clearly and specifically articulating a legitimate, non­

j . '22 discriminatorY ,'explanation for the conduct at issue 

23 through the introduction of' admissible evidence, unlawful 

24 intentional discrimination shall be'established where the 

.s 11'7818 
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, ,·,1, (!oinplaining'pany Pe~ades a trier .of fact, by' aprepon~ ..... , 
; ... -..•. . - _., ­ -, 

2. ,derance of the evidence,tha~:' " 
.,... .. .. 
:.....-f 

.3" ' :, ~'(l) adisc~a~;Y reason more likely moti­

4 ' , , vate<i the respondent; or 

5 ' ,"(2) the respondent's proffered explanation is 

,r 
 6 unworthy of credence. ' 

" . " . 

f:' 7 H(b) RULE OF,CONSTRUCTION.-,'This seetion shall 
--.-~" • 
;:;'., 

'8 appl~ only 1;() those' CaSes ~nd'proceedings in which the' 

9' method of proof articulated in 'McDonnell Douglas Corp., ... ... 
.". ­

10 v. Green, 411 U.S. 792, (1973), and Texas Department 

11 of Community Affairs v. Burdine, 450 U.S.,248 (1981), 

12 applies and shall not be construed to specify the exclusive 
. . . . 

13 means by which the complaining party may establish un­

'14 j~.wrtJi intentional discrimination under Federal law.". 

o 
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LBOISt.ATIVB REFERRAL MBNO,RlUIDUK ' 
LIUI ,1-3419 

,.,.'TO; ,Leg,islCltive,Llalson otrlcer 

NEe - 'S,onyia Matthews :"(i02) 45~,:"6722 - 42'~ " 

EEOC -Claire Gon~a1elil~"(202)663-4900 - :213 

DEFENSE - Samuel T., BriCK, Jr. - (703)697-1J05,~, 325 
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OltB COlfTACT: 	 connla BOWJjlRS (395-3803) 
8~cir.tar:r"-8 ·11no (for simple' re8p~ri.••S': 395-;362 

, SUBJECT: 	 UVISED' JUS'J'JC~' Propoli\led Teatimony' " 
RE:; S 22J8 i Employment..NOn~1)1scr1m1n8tion ,Act
of .1994 . 

" ' 

DEADLINSI WBDUISDAY, 4:00 P.M. JUlY 21, I". 
COMHBlfTSI The, Senat.e LaJ:Jor,commit.tae'8 b.aZ'iDg oa 8. 1238 bas 
»••n "esohedulo4 for Fr.idIlY, Jul'y 29. Just.ice's ta~t.illlollyba.
beeJl ~.vi ••4., ,', ' ..' . 

OMS rcquo.ts ,the views'o!' yuu.t: agency on the: above SUbject before 
,:,advlsingon its r,elationship to the program of the President, in 
accordance witl'i'OM~, Ciroular. ~-19~' , 

Pl.iul~ 'advi•• 'u~l f th~8 :1 temw!'ll ,affeot direct spen41nq or 
receipts' for 'purposes of the the IIpay-As-YOU-Go"pzooviaioa.a of 
I'itle .xt.~t of ,the' Omni:bU,a'B¥4g'et Raconglliation Act of 1110. 

cc:~o~kj{t~ .' '.:."; 
ClariooQ CerdQJu~ Wire ' 

Stephe.n N@uw'irth ' Bob Ricieout 

David. Levine (CEA), ,Ray Kogut 


. Bob Damue, Phoebe VlcJters 

Steve' Redburn,' Delphine ,Hot.ley 

Dary-l Hennl:nJ::iY.·· " Janet Forsqran 

Harry. Herare'·· 

Larry Matlack· . " ' 
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aBBro»8B TO LBQl8LArrVE REPERRAL KBKORAHDUH 

If your response to this request tor views ig 8imple (e.g.,
concur/no comment) we pr9fer that you respond by faxia9 us this 
rGgponge,sh~at.. If the response is elap1. and you prefar to 
call, pleasa gall the branoh-wide ·lina shown below (NOT the 
analyst'll line) to leave' amessaoe with a secretary. " 

You may alao roapoaa by (1) calling the. analyst/attorney's 'direct 
line (you ,will be connected to vOice'mail it the,ana~yst does not 
answer): (2) sending us a memo or letter: or (3) if you are an 
OASIS user in the Executive Office of the. president, sending ~n 
~-m~ll messaqa. P198se incluae the LRM number shown abov~', and 
the Bub,oct. shown :below., 

connie BOWFRS 
01't1ce 01' Manaqement ana BUdCJGt 
Fax Num:bcr. (202) 395-6l48 ' 
Analyst/Attorney's Direct Number; 
aranch-Wide Line (to reaoh seoretary): 

(202)395-3803 
(202) 395-7362 

FROM. (Date) 

(Name) 

(Aqency), 

(Telephona) 

SUBJECT:, REVISED JUST1CEProposed 
Testimony RE: S 2238, 'Employment 
Non-Oisarimina~ion Act of 1994 

'l'he following is the responsli ot our age.ncY to your request for 
views on the abova-aaptioned subjeot: 

Concur 

NO objection, 

No comment. 

See propo3cd editl: on pagel!: ______. ,. __ 

Other: - ', .._-------------- ­
FAX 	 R.ETURN of PQveS'j~attoehea t.o t.hicz 

response sheet 
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p.jwA~ ~¥"J1tcJ~1~ 
;·1 ~\Ak~aY~ 

... 7'1' . ~.. ~A/lqqy 
j , . 

Hi'. ICbail."'INIUl· and Members of t.he COmmittee, I am please eo 

prOV1~ !h.:l.S testimonY~c>daY pn the. problef!LB .ddra.t3s~U by S: ! . 
2~J8/. ~~ ~lvtm~t NQ~-Diagrimination ~nt of 1'94. 

: i 

· I , I . on :bellI-It of the Preeideut, I want 
. ,.!, 

Chairm~n~ your colleagues in the DOUG., 

to colftftleDCf. you, M:r. 
• ,.. .• t 

Mr. 'll'r.ank ~(l Mr. S l.lcida, 

ana your!more than l30 ~~.pon.o:r. in both cbamher~. for . 

t, introd~eJng this bill. It is a 86riouo ~d tb~lsbtful ap~riaCb
· I 

I ~ 4l ~ 

to .adrAA~ t.h. problem of discriminaeion agai~~t gay men an 
, ! I . . 

l.goi~.i 8ecause ~he Fre.1aent 8trongly supports the print~lPle 

of non~dtgcr5min.tion based on &eXual orientation, ~~ will 

_into law ?egilllat;~n passea by C;OIl91.e:1S,s tho.~ prol1ib.itD .. 

di8crimt~ation in .~loyment basIC on sexual ori6nt~ti~. 
, ,! 

·• ,i 
j 

I 

T.be:Presicient an~ his Admln1stra~lon ~v~ consistently
! ... 

8UPPOI..~et the pri:aoipl. of non-discr1minat;;1011 J.u employment
c

Amtili"lCWlIII :tbould be able to tina jOl>S, keep jobe fWd ea=:u 
~ ! . • ,at ." .. 

:promotiQu,. based en their qua' :i.ficationsan<1 tbt! q1.lI:&U1;yof; I ' 
'Work. ~ot on inelevo.nt eharaet'!rilDtie.. Th1shilS :beeu it " 

· II 

ign 

Al.1 

tlMir 

re 

~U·jI:1~~:~:r~: :~~·~~n_.. _0.04 u.. ei1n 
K1gh~.:4t ot 1904, inolud.i"lJ.Tft Ie VII wh1ch "rolill:oito I 
41sc!imi~~~ion in employmeut baaed nn race. color, reli~1on,a~ 

III 

I 

It.'. I
j 

I . 
.t.IlnlDQIIOo!I no ....... ·zr.:t1 
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"i 

and Da~ibnal oris-in. lri.1957,' the Age Discrimination in 

Biapl~4t: Act: wac enactad to protect olc!ar Amerieair::- . M;. 
r~g8utiy! !D 1'JO, ConsZ'.". enacted the Ame:r:icGULIi ...,;S.tl:I. ' 

: I·.'. ' 
niBab1~iT1es Aot to extend full civil rightc proteotions to 

personS ';S.th 41aabl11t1es. ~l of theca are 1~91s1at1~. kerB 
", : I 


on the'ro~4 to full ~d ~roductive PQ~t1c1pAtlon in our fro 

: i 

80ciety.j 

! 
I
i, 

Tluninill law. ~:t:tlt:{.lt.:. C:VUlit"'t:IU" lilt:cp=.u1.1lg underl!!l~and.L:t9 v' t.he
•. I 

. . 
not10ll:' t~.t charactsri&t.1cr; BUl.Oh as t'ilce".r;el1!il1uJJ., baA.; i;j.9' aDd 

, II ' 
c11SIiIbi7i Ty have no re1.evanc€iI to t;he ~ilit.;y of CIon iud.1v14v.a t;o 

p~rto~ required funct10ns of a 1ob. Quite oft..n~unfort:unlitel:r, 
p;r;ejudio~ ana ste.eotyp'iiUiI .1leJ.u by some employerliJ IItill 11m.1! a 

gay or:ltsb~~I per50~'8 ability to Obta1n,ana xeep • ~~;.~t: ' as 

the Pr~8~dent 8a1d 1n Riga, ~atv~a, ;r;ecent~y, DFreedam w1~ ~ 

tOler~c~ '1& freedom unfUlfl1iea.~ In that SP1~lt, this I 
Mmini~ttat.1on 'believes the principle of non-diSCr1minationl in; 
Amplo~ett ahould h~ .xte~d.d to tnelude sexual orien~ationt· Tbe 

Admini~tra.ticm wants to work with, Cnngr.~~ 1".(') II!n.~t: !l;unh 3 • il). 
I 
l 

Jtc mak. _hi. frincifle a reality. 

I, . I I . ' 
oUr :,~atiO,ft pr1d•• ,1ueUoc. em!»:'ae11'1g' .:he ,pr1ucipl. t: t:. . 

p6rso~ ~culd bl!l judiJl!ld hasad CIl me;d.t alOlQ ~.U,ity, aot OU 
l I 

olas8, ,gJ1ture or oeher extraneous Ea~to~s. ~ eiv11 r1~hi. 
. I I 

laws r~£~.C'e. eM. principle. 'By allow-iDS' .Klflcf1ll8Dt 

diDeriTM.natioft Oft the hal:illl of salrual or!en'taeion, (lull" 116/!'i11ty,I ' 
: j :i, 
., 

L/)OltOO III ,,\"1/'1 ... 
I 
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.. . ~ 
j 

· I 
cheat.f1~.e!t out of the concribut10nl'ot ve~ able auu ~.1 ~e4 
ind;V,idU~la thrOUih6ut the Nation. AS the inte=ational 

ple<:!e ~e}omes 1nerlltllf::i.nglycom,pat.it.1ve, Amer.ca does not 'tlIe 
, , 

luxw:y< of vastine t ....".nt . 
I 


· I 

, 	 ! 

I 

: 	 l 
I , I 

to p;t::::::::::~.:::::::::"::i:::::;:.;;:F VII 

OI'~ent..t.+o1l.. The.e well mown .ta.r.u!a.rds:,.... cr>Vering the salJl/lli,
: ' I I 

, empl~r.,. ulI:i:na thQ Game standards, Blld prov~d.ing t:hfIJ ellmei 

' c"cu"'(.;;mrt mechani~ - ­ provide emplt7y-s%'a and employee" v th: 

r , solid su+d&l:ice on the lew. O. 223 £I e~QD tAb I'IQ1mcl appro. I h •. 
: !,. I 

l::>ulld1ng !on 30 year. of Title Vll juri"pndene~. 
.! · 'I . , 

I 
8. ~238 makes a. nu.u,ibe:.c ot. except'i011lf 1:0 the »"-Oio '1'~tJ.G v:n 

PrOVi.ioJ.. The f1r~~ ls !or:1n.tancce of diRriArAte i~aeel ' 
, 	 . -I:' I, ' 

D1splr't~ impaot: was fir6t recogulzl!!Ida6' II bl!ll!sie for eGtobl~.ohin$ 
11 	 Violat~on of l'itle VII by the u.s. 5~1'.r.CIUI:! COU1-t v' .in '::fl 

, 	 I . 
lluke Pgver, 40i V.It. i:l4 (l~f'I.). In GdSSlll!1 Llle. CO\.l.J:t ree' i.8.4 

•, 	 iI 

that. .. , f~ciAllY neut:r:aJ. pra:ct.lce t:llat. appear!' :Cd. 1" :1;I~"Ul to' 

.di.eri~iftory in operation, ana it nat 'Wlt1r~ed ~ b:u,1,;el • 

....o•••~tf .i. prohibited by Title VII.· Tho ~"1vll It1gb<.o ACf· ol 

'1"1 ame~6e~ Title VII to cOdity the dispara~e impact et~~. 

S. 223~( !however. explicitly exc~ude5 disparat.e 1mpact 5S aJ 
method o~ pronf in ~ases of discrim1nation on the b&ei~ of c~.l 

: 	 I 
orient.at.ion . 

. ! 
,i 

'J 

I 	
3 

, . 

1 
N!'C15I1CAif GO ••• V'10 	 tr:TT t'/II[ILO 
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.. . i· l'ji; I " . 

, TA8, fre.ll1811t hII..s alwilYfI support.fld, 'tUld at:t"Q~,ly reap. tg • 

.fre.~ bf rAH.."'ion., The administration sunnor.tlJ c;;:£uiivL
'. ! I ,.' 1/ .IT" 
craft.~ provisicne to insure that. oi"il .L1S"bte le.w8 do not . '",uy 

'~t.rf~~ with that treedom. '~1tle'VI~ eA~l~~e. ~~li91euo I 
organi~atiom. from tbe Prch1bltl~ trow Ql.cr~m1...<on ~.r ~ 
~.l!licnf ' The ~loyment ~on·ul.crlm1natiuu ACL reDpocto !~.ao. 

of :relfi1on by Pl"ov1.ding a _ad "".""cion tor. ,x.Ug.",,' I 
QZ'gani~ail ioJ!l.CI. ltWP1~~an fIIlCAmption broader tllan 1n othc::" 

, I 
di.cri~l;Qtio~ law•. 

i I 
~e!third distinotion from Title ViI perta1ns to bene! t:.B.• 

.., '. i .' , 
t1nder Title VIlt 41aorimi.nat:1on in the p,..(')vlsiOn of employe 

." 
t.'

" 
• !I': . 

l:Ienafits ~ is prohibited. . The Employment. 'NoIl~Discrimin.tlon. 
• I '. , ' 

! , '! ';' • ,­
by contr,"t.,wOUl(l nO,t ppploy to the 'p%ovi!lio~ nf e1l\P~oy.e 


benefi~8:to aniudividu.l fg~ the ~enQf1t'of his or her p 
I 

I 
j 
I ,I , 

Tile : fourth except.ioll is for memberc of the a:ru:\$o forees. 
i I . I 

'l'i t:l III rI~ does not: apply ~o UI~ul1Je:!s of tlae o.X'mod f01:'ees. Sf ,,,"U 

. vOl,1," ~o~ apply aIlQ woula ha've a.b301utclYDo impaot en ..:I.nif rm.d 
· I 

milita~ !f!mployment pract1ces. The Adminiot:z:at.1.Qta .~•• " th 
. [ 
tlU.e .PPioach. 

! . 
I 

, I 

~.lpreBidentha8 conSls~e~~lY opposed ~hc::,~~. or Quot18 !a 

empl~e~t di&~"i m~.13at10n law anti his PUI;>.LL!v4I ill no diUer D~, 

here. :l~I addj ti. on to the except ionJ ou\.l1m:d ribo'V'f!l!l,·},~ ~=~i 
; ,I 
: I' 4. 

I' 

i. J 
r : t" . 

LOO/;OOI!J N~SIOd lRo'~~~ V'10 er:n· 
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1 
I i

I 
IIXPlicd.tiy prohibit.tP t..llel.1lJc of liUoeaD. Th.A.dm.inistration 

. 	 : I . . . 

! I


agrees! t-rt any bill acldrelt8ing ,thi! issue ohou.ld rule out he 

Ult@' of:~otal. 
: I 

I 	 .~ .. 
. ! 

The; notion ot prpvidi1l9. &lltidiacrimi~t.iQll pJ»tI!ction .DOt

•• ,-+11.. to be untosted lntIJ. ·pul>Uc ",,4 F~va.......ort 
:tong8eanding Federal employment. pc.>l1cy prohil>lt.. diaOrimin:rion 

. I 	 0 ,111/ •• I ' 
~8ed on:~.~ob.yelated oonduot, 1nclydins diGcrimt~tion ha••a 
on .~a~ oriCimtation. We lalow or not:hixlij in thot 61CPl\rienf. .to 

, I 
.~i!C.t a 10•• or reduetion iD proOUe&1V8 c&yacity or workp aOG 

. . I . 
!Joodwlp ~ Ei~bt states and over au local gcvc..t:nmente pzoov! 

, I 
. some fo~ of proeeetion. 

, 

HuuIJe ~Gez,.ate bVGpledgEld not. t.o d.lscrlm1~t:t: 
I· 	 ' 

based ~l.eA~Al orient:.ae!on. 

i 
! 

In the ,P.1lvate eector., numarO\,1$ oC'lmp'.lllies such as Gelle al 
I 

Motor.;· *ner Brew;1ng C01IlPr.l.ny, .CitiQorP. : 11'H. and AT&T hav 
. II~ 

po11oi~S 'of noll·IU~ari'lll1n&eion based c.n se.x\,"" oricmtatiotl. A r number:o~ these ~mplQyer5.1so P~OV~Q. the sa~ dagree of 
r employ~elbenef1~¥ LQ .per.on's partner, ~1ihout re~~~ to .xu.1 

;, i 
ori.!)tat~on. 

~ I 
until this year, COI~.e8s h~d Dot hearQ ~estimony ~n ~ e 

. 
I
i 

il"gue of jemploymant d1ecrim..i.U&t.ion baaed on .,exu.al ori .."t:at: 
i i 

nearly 1! year.. I tr'l.l.t that over thc .course of th~.ft he , : I 
you wiiI Ihear from tIIWly wi tncuCIiI .,.,ho ,.,ill. do6~t 

LOOI,OOfl) no 

I 

http:C01IlPr.l.ny
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r, I 

:1 

I 
I 

, faced '.by: l.eBbilnl'a,ndgay men in employment, and t..b41.. t~~. 
; l.. . ' '. ,

testim!,ny will .build a useful and. solid recora On t.he probl 

.mpio~ett tUacr1m1DIlt.1on based on 8~al or1eu,~at;1~: ~~.. 

. 
111.ul 

:U:1i 

. that t,k";rimony,shOUld lead you to t~e !l2lI!1e, ,conclus1on ~e l;lf:tfc

I 
! 
~ 	 reaeh.~~ithA~ r.nngres~ should pass a bill to embody the pr1~ipl. 

aaaLDa~ ~8erl~&t1on in .~lovment ba~ed on .~alorientlt10~ . 
• iii ; 	 .r-'I 	 '''.. , 

I 	 . 
• . 4 	 ' 

~. iChai:mUl", 'th&12lc you f.or t::h. opportmd,t:Y,to testify 
; ~ 	 . I ' 

t04IlY. We ex,p"¥t to have Sloma technical commp.:ntl: on the b.,ifl,,'. : I 
which ~e ivcu.ld l1Jte to suppl.y tor the heari'ng r __t'!n,.-tL Deyo d 

, : 
.. chat, we: look ,foward to workinsw.ith :you and the Committep. 0 

.I I , , 
e11milwt.w eraployment 4il5cdminatioll boa••,d,.j UpOD eaxu;al

• I 
; j 

. Or1eEltattOu. 

I .. 
(10,. 	 .. .. 

j 

I 

i 
I 

'! 

I 
1 

.' i 
1 

t i 
6 ' 	 .... .. 

I 

. i i 
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Chapter II-Executive Orders E. 0.8803 

f 

( 

EXECUTIVE ORDER 8801 ' 

(Exemption of Arehle w: Davis from com­
pulsory retirement for age] 

EXECUTIVE ORDERS802 

REAFFIRMING POLICY OF FuLL PARTICIPA­
TION IN THE DEFENSE PROGRAM BY ALL 
PERSONS, REGARDLESS OF RACE, CREED, 
COLOR. OR NATIONAL ORIGIN, AND DIRECT­
ING CERTAIN ACTION IN FuRTHERANCE OF 
SAID POLICY 

WHEREAS it is the pollcy of the 
United States to encourage full partici­
pation in the national defense program' 
by all citizens of the United States, re­
gardless of race, creed. color, or national 
origin, in the firm belief that the demo­
cratic way of life within the Nation can 
be defended successfully only with the 
help and support of aJl groups within its 
borders: and ' 

WHEREAS there Is evidence t hat 
available and needed workers have been 
barred from employment in industries 
engaged in defense production SOlely be­
cause of considerations of race, creed. 
color, or national origin. to the detriment' 
or workers' morale and of national 
unity: 

NOW, THEREFORE, by virtue of t.he 
authority vested in me by the Constitu­
tion and the statutes, and as a prerequi­
site to t h e.-successful conduct of our 
national defense production eifort, I do. 
hereby rea1ftrm the policy of the United 
States that there shall be no discrimina­
tion in the employment of workers in , 

, ,defense industries or government be­
cause of race. creed. color, or national 
origin. and I do hereby, declare ,that it 
is the duty of employers and of labor 
organizations. in furtherance of said 

,policy and of this order. to provIde for', 
the full and equitable partiCipation of 
all workers In defense' industries, with­
out discrimination because of race. creed. 
color. or.national' origin: 

And it is hereby ordered as follows: 
1. All departments and agencies of 

the Government of the United States 
concerned with vocational and 'training 
programs for defense productIon shall 

" take 	 special measures appropriate to 
assure that such programs are adminis­

tered without discrimination because of' 
race, creed, color, or national origin: 

2. All contracting agencies of the 
Government of the United States shall 
include in all defense contracts here­
after negotiated by them a provision' 
obligating the contractor not to discrim­
inate against any worker because of race" 
creed. color. or national origin; 

3. There Is established in the Office of 
, Production Management a Committee on', 
Fair Employment Practice, which shall 
consist of a, chairman and four other 
members to be appOinted by the Presi­

'dent. 	 The Chairman and members of 
the Committee shall serve as suchwlth­
out compensation but shall be entitled 
to actual and necessary transportation. 
subsistence and other expenses incidental 
to performance of their duties. The 
Committee shall receive and investigate 
complaints of discrimination in violation 
of the provisions of this order and shall 
take appropriate steps to redress griev­
ances which it finds to be valid. The' 
Committee shall also recommend to the 
several departments and agencies of the 
Government of the United States and to 
the President all measures which may be 
deemed by it' necessary or proper to, 
eifectuate the provisions of this order. 

FRARKLIN D ROOSEVELT 

THE WHITEHOUSE,' 
June 25, 1941. 

EXECUTIVE ORDER 8803 , 

.AMENDING 	 SCHEDULE A OF THE CIVIL 
SERVICE RULES 

By virtue 0$ the authority vested in me 
by Paragraph Eighth Qf Subdivision. 
Second of Section 2 of the Civil Service 
Act (22 Stat. 403, 404). it is hereby or­
dered as follows: 

'SECTION 1. Paragraph 7, Subdivision I 
of Schedule Aof the Civil Service Rules 
is hereby amended to read as follows: 

7. Any person employed in a foreign 
country. or in the, VirgIn Islands. or in 
Puerto Rico when public exigency war­
rants, or in any island possession of the 
United States in the Paci:tlc Ocean (ex­
cept the Hawaiian Islands). or in the 

Page 957 
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FAIR EMPLODIENT PBAO'1'ICES 

for arid submit to registration. The Director of Selective Service shall al­
so arrange for and supervise the registration of persons who present them­
selves for registration at times other than on the day or days fixed for any 
registration. 

PART 61'1-REGISTRATIONCERTIFICATE 

IN GENERAL 

Sec, 617.1 Effect of failure to have Registration Certificate in personal 
possession. 

IN GENERAL 

§ 61'1.1 Effect of failure to have Registration Certificate in personal 
possession. Every person required to present himself for and submit to 
registration must have a Registration Cert1fi~ate (SSS Form No.2) in his 
personal possession at all times. The failure of any person to have such 
Registration Certificate (SSS Form No.2) in his personal possession shall 
be prima facie evidence of his faill.lre to register. 

2. The Director of Selective Service is hereby authorized to appOint, 
and to fix, in accordance with the Classification Act of 1923, as amended, 
the compensation of, State Directors of Selective Service and to appoint 
members of local boards, members of appeal boards, medical advisors to 
the State Directors of Selective Service, medical· advisors to the local 
boards, government appeal agents, and associate government appeal agents 
provided for in Part 604, Selective Service Officers, of the Selective Serv­
ice Regulations. 

HARBY S. TBUlLA.li 

THE WmTE HousE, 
July 20, 1948. 

No. 9980 

13 F. R. 4311 

REGULATIONS GOVERNING FAIR EMPLOYMENT PRACTICES WITH­
IN THE FEDERAL ESTABLISHMENT 

WHEREAS the principles on whiCh our Government is based require a 
policy of fair employment throughout the Federal establishment, without 
discrimination because of race, color, religion, or national origin; and 

WHEREAS it is desirable and in the public interest that all steps be 
taken necessary to insure that this long-established policy shall be more 
effectively carried out: . 

NOW, THEREFORE, by virtue of theauthorlty vested in me as Presi­
dent of the United States, by the Constitution and the laws of the United 
States, it is hereby ordered as follows: 

1. AU personnel actions taken by' Federal appointing officers shall be 
based solely on merit and fitness; and such officers are authorized and 
directed to take appropriate steps to insure that in all such actions there 
shall be no discrimination because of race, color, religion, or national 
origin. 

2. The head of each department in the executive branch of the Gov­
ernment shall be personally responsible for an effective program to in­
sure that fair employment poliCies are fully observed in all personnel ac­
tions within his department. 

3. The head of each department shall designate an official thereof as 
Fair Employment Officer. Such Officer shall be given full operating re­
sponsibility, under the immediate supervision of the department head. 
for earrying out the fair-employment policy herein stated. Notice of- the 
appointment of such Offieer shall be given to all officers and employees of 
the department. The Fair Employment Officer shall, among other 
things-­

2671 
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EXECUTIVE ORDERS 

. (a) Appraise the personnel actions of the department at regular in­
tervals to determine their conformity to the fair-employment policy ex­
pressed in this order. 

(b) Receive complaints or appeals concerning personnel actions taken In 
the department. on grounds of alleged discrimination because of race, col­
or, religion, or national origin. 

(e) Appoint such central or regional deputies, committees, or hearing 
boards, from among the officers or employees of the department, as he 
may find necessary or desirable on a temporary or permanent basis to in­
vestigate, or to receive, complaints of discrimination. 

(d) Take necessary corrective or disciplinary action, in consultation 
with, or on the basis of delegated authority from. the head of the de­
partment. 

4. The findings or action of the Fair Employment Officer shall be sub­
ject to direct appeal to the head .of the department. The deciSion of the 
head of the department on such appeal shall be subject to appeal to the 
Fair Employment. Board of the Civil Service CommissIon, hereinafter pro­
vided for. .. 

6.. There shall be established In the Civil Service Commission a Fair 
Employment Board (hereinafter referred to as the Board) of not less 
tbanseven persons, the· members 'of which shall be officers or employees 
of the Commission. The Board shall ­

(a) .Have authority to review decisions made by the head of any de­
partment which are appealed pursuant to the provisions of this order, or 

. referred to the Board by the head' of, the department for advice, and to 
make recommendations to such head. In any Instance in which the 
recommendation of· the Board is not promptly and fully carried out the 
case shall be reported by the Board to the PresIdent. for such action as he 
finds necessary .. 

(b) Make rules and regulations, in consultation with the Civil Service 
Commission, deemed necessary to carry out the Board's duties and re­
sponsIbllitieil under this order. 

(c) Advise all departments On problems and policIes relating to fair 
employment. 

(d) Disseminate Information pertinent to fair-employment programs. 
(e) Coordinate the fair-employment policies and procedures of the sev­

eral departments. . 
(f) Make reports and submit recommendations to the Civil Service Com­

mission for transmittal to the President from time to time. as may be ne­
cessary to the maintenance of the fair-employment program. 

6. All departments are directed to furnish to the Board all Information 
needed for the review of personnel actions or for the compllation ~f re­
pprts. 

7. . The term "department" as used herein shall refer to all departments 
and agencies of the executive. branch of the Government. including the Civ­
Il Service Commission. The term "personnel action:' as used herein, shall 
include failure to act. Persons failing of ~pPointment,who allege a griev­
ance relating to discrimination shall be. entitled to the remedies herein 
provided. 

,8. 'The means of reUef provided by this order shall be supplemental to 
those provided' by existing statutes, Executive orders, and regulations. 
The Civil Service Commission shall have authority, in consultation with 
.the Board, to make such additional regulations, and to amend existing 
regulations, In such manner as may be found necessary or desirable to car­
ry out the purposes of this order. 

HARRYS. TaUltAN 
TDE WlIITE HousE, 

Jul>,: 26, 1948. 

2672 




AHMED SEIt\'ICES-l~QUALITY WrrDIN 

No. 9981 

13 F. R.4313 

ESTADLISHING THE pnESIDENT'S COMMITTEE ON EQUALITY OF 
TnEATMENT AND OPPORTUNITY IN THE ARMED SERVICES 

WHEnEAS It Is essential that there be maintnlned In' the armed services 
of the UnltedStatea tbe highest standards of democracy, with equality of 
treatment and opportunity for all those who serve In our country's de­
fense: 

NOW, THEREFOnE', by virtue of the authority vested tn me as Presi­
dent of the United States, by the Constitution and the statutes of the 
United States, and as Commander in Chief of the armed services, it is 
hereby ordered as fo\1ows: 

1. It Is hereby declared to be the pollcy of the President that there 
, sball be eq ual1ty of treatment and opportunity for all persons In the armed 
services without regard to race, color, religion or national origin. This 
policy shall be put Into effect as rapidly as possible, having due regard to 
the lime required to effectuate an'y necessary changes without Impairing 
efi1c~ency or morale. ' , 

2. Tbere s.hall be created In the National Military Establ1shment an ad­
visory committee to be' known as the President's Committee on Equality 
of Treatment and Opportunity In the' Armed Services, which shall be com­
posed (If seven members to lin dl:slg'llated by tho President. 

3. ,Tbe Committee Is authorized onbehaJf of the President to examine 
Into the rules, procedures and practices of the armed services In order to 
lietermlno In what respect such rules. procedures and practices may be al ­
tered or Improved with a view to cal'rylng out the policy of this order. 
'l'he Committee shall confer and advise with the Secretary of Defense, the 
Secretary of the Army. the Secretary of the Navy, and the Secretary of the 
Air li'orce. and shall make such recommendations to the President ,nnd 
to said Secretaries as In the judgment of the Committee wiil effectuate the 
polley hereof. ' 

4. All executive departments and agencies of the Federal Government 
aro authorized and directed to, cooperate with the Committee tn its work. 
a.nd to turnisll the Committee such information or the services of such 
persons as the Committee may require In the performance of Its duties. 

6. When requested by the Committee to do so, persons In tbe armed 
services or In any of the executive departments and agencies of the Fed­
eral Government shall testify before the Committee and shall make avall ­
ablo for the use of the Committee such documents and other Information 
as tile Committee may require. 

6. The Committee shall continue to exist until such time as the Presi­
dent sbaH terminate its existenco by Executive order. 

,HARRY S. TRUMAN 

'~'ml: WmTE nous!t,. 

July 26, 1948.. 


, TT.S.Co:'l"o.Srnv. '~~-1~ 2673 



E. O. 11245 Title 3--Chapter II E. O. 11246 

SECTION L The following office and position is placed in level IV 
of the Federal Executive Salary Schedule: ' ' 

, (1) Special Assistant to the Secretary (for Enforcement), Treas­
ury Department.", ' 

LYNDON B; JOHNSON 
THE WHITE HOUSE; " 

September 16; 1965. 

Executive Order 11245 
PLACING A POSITION IN LEVEL V OF THE FEDERAL EXECUTIVE SALARY 

SCHEDULE 
By virtue of the authority vested in me by subsection (f) of Section 

303 of the Government Employees Salary Reform Act of 1964, and as 
President of the United States, it is ordered as follows: . 
, SECTION 1. The following office and position is placed in level V of 


, the Federal Executive Salary Schedule: 

(1) Commissioner on Aging, Department of Health, Education, and 

Welfare. ' . 
LYNDON B. J OHNBON 

THE WHITE HOUSE, 
September16, 1965. 

Executive Order 11246 

EQUAL EMPLOYMENT OPPORTUNITY 


Under and by virtue of the authority vested in me, as President, of 
, the United States by the Constitution and' statutes of the United 
States, it is ordered as follows: ' , 

PART I-NONDISCRIMINATION IN GOVERNMENT EMPLOYMENT 
, 

SECTION 101. It is the policy of the Government of the United 
States to provide equal opportunity in Federal employment for all 
qualified persons, to prohibit discrImination in employment because 
of race, creed, color, or national origin, and to promote the full' 
realization of equal employment opportunity through a positive, con- , 
tinuing program in each executive department and agency. The 
policy of equal opportunity applies to every aspect of Federal 
employment policy and practice. 

SEC. 102. The head of each executive department and agency shall 
establish, and maintain a positive program of equal employment 
opportunity for all civilian employees and applicants for employment 
within his jurisdiction in accordance with the policy set forth in 
Section 101. ' 

SEC. 103. The Civil Service Commission shall supervise and provide 
leadership and gui<iance in the conduct of equal employment op­
portunity programs for the civilian employees of and applications 
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for employment within the executive departments and agencies and 
shall review agency program accomplishments periodically. In order 
to facilitate the achievement of a model prol!ram for. equal employ­
ment opportun.ityin .the Fede.rnl.s~rvice, the Commission ~ay ?onsult 
from time to tIme wIth such mdlvlduals, groups, or orgamzatIOns as 
may be of assistance in improving the Federal program and realizing 
the objectives of this Part. 

SEC. 104. The Civil Service Commission shall provide for the 
prompt, fair, and impartial consideration of all complaints of dis­
crimination in Federal employment on the basis of race, creed, color, 
or national origin .. Procedures for the consideration of complaint.s 
shall include at least one impartial, review within the executIve de­
partment or agency and shaH provide for appeal to the Civil Service 
Commission. 

SEC. 105. The Civil Service Commission shali issue such regula­
tions, orders, and instructions as it deems necessary and approrriate 
to carry out its responsibilities under this Part, and the head 0 each 
executive department and agency shall comply ,,-ith the regulations, 
orders, and mstructions issued by the Commission under this Part. 

PART II-NONDISCRIMINATION IN EMPLOYMENT BY GOVERNMENT 

CONTRACTORS AND SUBCONTRACTORS 


SUBPART A-DUTIES OF THE SECRETARY OF LABOR 

SEC. 201. The Secretary of Labor shall be responsible for the ad­

ministration of Parts II and III of this Order and shall adopt·such 
rules and regulations and issue such orders as he deems necessary and 
appropriate to achieve the purposes thereof. ' . 

SUBPART n-CONTRACTORS' AGREEl\fENTS 
SEC. 202. Except in contracts exempted in accordance with Section 

204 of this Order, all Government contracting agencies shall include 
in e,:e:y Government contract hereafter entered into the follmdng 
provIsIons: 

"During the performance of this contract. the contractor agrees as follows: 
.... .. (1) The contractor will not discriminate against any employee or applicant 


for employment because of race, creed, color, or national origin. The contractor 

will take affirmative action to ensure that applicants are employed, and that 

employees are treated during employment, without regard to their race, creed. 

color, or national origin. Such action shall include, but not be limited to the 

following: employment, upgradin~, demotion, or transfer; recruitment or re­

cruitment advertising; layoff or termination; rates of payor other forms of 

compensation; and selection for training, including apprenticeship. The con­

tractor agrees to post in conspicuous places,'available to employees and applicants 

for employment, notices to be provided by the contracting officer setting forth 

the provisions of this nondiscrimination clause. 


... .. (2) The contractor will, in all solicitations or advertiseI\lents for employees 

placed by or on behalf of the contractor, state that all qualified applicants will 

receive consideration for employment without regard to race, creed, color, or 

national origin. 


"(3) The contractor will send to each labor union or representative of workers 
with which he has a collective bargaining agreement or other contract or under­
standing. a notice, to be provided by the agency contracting officer. advising the 

. .labor union or workers' representatiye of the contractor's commitments under 
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Section 202 of Executive Order No. 11246. of September 24, 1965. and shall post 
copies of the notice in conspicuous places a~ailable to emplo~'ees and applicants

. for employment. 	 . 

Ii (4) The contractor will comply with all provisions of Executive Order No. 
11246 of Sept. 24, 1965, and of the rules, regulations, and releyant orders of the 
Secretary of Labor. . 

"(5) The cOntractor will furnish all information and reports required by 
Executive Order No. 11246 of September 24, 1965, and by the rules, regulations, 
and orders of the Secretary of Labor, or pursuant thereto, and will permit access 
to his books, records, and accounts by the contracting agency and the Secretary 
of Labor for purposes of investigation to ascertain compliance with such rules, 
regulations, and orders. . 

"(6) In the eyent of the contractor's noncompliance with the nondiscrimination 
clauses of this contract or with any of such rules, regulations, or orders, this 
contract may be cancelled, terminated or suspended in whole or in part and 
the contractor may be declared ineligible for further Government contracts in 
accordance with procedures authorized in Executive Order No. 11246 of Sept. 
24, 1965. and such other sanctions may be imposed and rellledieslnvoked as 
provided in Executive Order No, 11246 of September 24, 1965, or by rule, regula­
tion, or order of the Secretary of Labor, or as otherwise provided by law . 

.. (7) The contraetor will include the provisions of Paragraphs (1) through (7) 
in every subcontract or purchase order unless exempted by rules, regulations. or 
orders of the Secretary of Labor issued pursuant to Section 204 of Executive 
Order No. 11246. of Sept. 24, 1965, so that such provisions will be binding upon 
eaeh .subcontractor or vendor. , The contraetor will take such aetion with .respect 
to any subcontract or purehase order as the eontraeting agency may direct a~ 
a means of enforcing such provisions ineluding sanetionsfor noncompliance: 
Provided, however, That in the event the contractor becomes involved in, or is 
.	threatened with, litigation with a subcontractor or vendor as a result of such 
direction by the contraeting agency, the contraetor may request the United 
States to enter into sueh litigation to pro teet the interests of the United States." 

SEC. 203. (a) Each contractor having a contract containing the pro­
visions prescribed in Section 202 shall file, and shall cause each of his 

I 
I 	

subcontractors to file, Compliance Reports with the contracting agency 
i ' 	 or the Secretary of Labor as may be directed. Compliance Reports 

. ; shall be filed within such times and shall contain such iriformation as 
to the practices, policies, programs, and employment policies, pro­
grams, and employment statistics of the contractor and each sub­
contractor, and shall be'in such form, as the Secretary of Labor may
prescribe. . 

(b) Bidders or prospective contractors or subcontractors may be 
required to state whether they have participated in any previous con­
tract subject to the provisions of this Order, or any preceding similar 
Executive order, and in that event to submit, on behalf of themselves 
and their proposed subcontractors; Compliance Reports prior to or as 
an initial part of their bid or negotiation of a contract. . 
. (c) "Tbenever the contractor or subcontractor has a collective bar­
gainmg agreement or other contract or understanding with a labor 

. union 	or' an agency referring workers or providing or supervising 
a pprenticeship or training for such workers, the Compliance Report 
F3hall include such information as to such labor union's or agency's 
practices and policies affecting compliance as the Secretary of Labor 
may prescribe: Provided, That to the extent such information is within 
the exclusive possession of a labor union or an agency referring workers 
or providing or supervising apprenticeship or training and such labor 
umon or agency shall refuse to furnish such information to the con­
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tractor, the· contractor shall so certify to the contracting agency as 
part of its Compliance Report and shall set forth what efforts he has 
made to obtain such information. 

(d) The contracting agency or the Secretary of Labor may direct 
that any bidder or prospective contractor or subcontractor shall ~ub­
mit, as part of his Compliance Report, a statement in writing, signed 

. by an authorized officer or agent on behalf of any labor union or any 

agency refer:i~g wo:r:kers 01: providin~ or supervising ~pprenticeship. 

or other trammg, wIth whIch the bIdder or prospectIve contractor 

deals, with supporting information, to the effect that the signer'S 

practices and policies do not discriminate on the grounds of race, 

color, creed, or national origin, and that the signer either will affirma­

tively cooperate in the implementation of the policy and provisioI).s 

of this Order or that it consents and agrees that recruitment, employ­

ment and the terms and conditions of employment under the :pro­

posed contract shall be in accordance with the purposes and provisIOns 

of the Order. In the event that the union, or the agency shall ·refuse 

to execute such a statement, the Compliance Report shall so certify 

and set forth what efforts have been made to secure such a statement 

and such additional factual material· as the contracting agency or the 

Secretary of Labor may require. . 


SEC. 204. The Secretary of Labor may, when he deems that special 
circumstances in the national interest so require, exempt a contracting 
agency from the requirement of including any or all of the provisions 
of Section 202 of this Order in any specific contract, subcontract, or 
purchase order. The Secretary of Labor may, by· rule or regu.la­
tion, also exempt certain classes of contracts, subcontracts, or pur­
chase orders (1) whenever work is to be or has been performed outside 
the United States and no recruitment of workers within the"limits 
of the United States is involved; (2) for standard commercial sup­
plies or raw materials; (3) involving less than specified amounts of 
money or specified numbers of workers; or (4) to the extent that they 
involve subcontracts below a specified tier. The Secretary of Labor 
may also provide, by rule, regulation, or order, for the exemption 
of facilities of a contractor which are in all respects separate Ilnd 
distinct from activities of the contractor related to the performance 
of the contract: Provided, That such an exemption will not interfere 
with or impede the effectuation of the purposes of this Order: A.nd 
provided further, That in the absence of such an exemption a11 facili­
ties shall be covered by the provisions of this Order. 

SUBPART C-POWERS AND DuTIES OF THE SECRETARY OF LABOR AND THE 
CONTRACTING AGENCIES 

SEC. ~O~. Each <X?ntracti!lg agency shall be primarily responsible 
for obtammg comphan.ce wIth the rules, regulatIons, and .orders of the 
Secretary of Labor wIth resfect to contracts entered mto by such 
'agency or its contractors. Al contracting agencies shall comply with 
the rules of the Secretary of Labor in discharging their primary 
responsibility for securing compliance with the provisions of con­
tracts and otherwise with the terms of this Order and of the rules, 
re~lations, and orders· of the Secretary of Labor issued pursuant to 
thIS Order. rhey are directed to cooperate with the Secretary of 
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Labor and to furnish the Secreta'ry of' Labor such information and 
assistance as he may require in the performance of his functions under 
this Order. They are further directed to appoint or designate, from 
among the agency's personnel, compliance officers. It shall be the 
duty of such officers to seek compliance with the objectives of this 
Order by conference, conciliation, mediation, or persuasion. , 

SEC. 206. (a) The Secretary of Labor may investigate the em­
ployment practices of any Government contractor or subcontractor, 
or initiate. such investigation by the appropriate c~n.t.racting ~genc1' 
to determme whether or not the contractual provIsIOns specIfied III 

, Section 202 of this Order have been violated. Such investigation 
shall be conducted in accordance with the procedures established by 
the Secretary of Labor and the investigating agency shall report to 
the Secretary of Labor..any action taken or recommended. 

(b) The Secretay of Labor may receive and investigate or cause 
to be investigated complaints by employees or prospective employees 
of a Government contractor or subcontractor which allege discrimina­
tion contrary to the contractual provisions specified in Section 202 
of this Order. If this investigatIOn is conducted for the Secretary 
of Labor by a contracting agency, that agency shall report to the 
Secretary what action has been taken or is recommended with regard 
to such complaints. ' 

SEC. 207. The Secretary of Labor shall use his best efforts, directly 
and through contracting agencies, other interested Federal, State, and 
local agencies, contractors, and all other available instrumentalities to 
cause any labor union engaged in work under Government contracts 
or any agency referring workers or providing or supervising appren­
ticeship or training for or in the course of such work to cooperate in 
the implementation of the purposes of this Order. The Secretary of 
Labor shall,. in appropriate cases, notify the Equal Employment 
Opportunity CommIssion, the Department of Justice, or other appro­
priate Federal agencies whenever it has reason to believe that the 
practices of any such labor organization or agency violate Title VI or 
Title VII of the Civil Rights Act of 1964 or other provision of Fed~ 
eraI law. 

SEC. 208: (a) The Secretary of Labor, or any agency, officer, or 
employee in the exec~tive branch of the Government designated by 
rule, regulation, or order of the Secretary, may hold such hearings, 
public or private, as the Secretary may deem advisable for compliance, 
enforcement, or educational purposes. ' 

(b) The Secretary qf Labor may hold, or cause to be held, hearings 
in accordance with Subsection (a) of this Section prior to imposing, 
ordering, or ~ecommendin&" the imposit,ion of pena1ties and sanCtions 
under this Order. No orner for debarment of any contractor from 
further Government contracts under Section 209(a) (6) shall be made 
without affording theeontractor an opportunity for a hearing. 

SUBPART ~SANCTIONS AND PENALTIES 

. SEC. 209. (a) In accordance with such rules, regulations, or orders 

as the Secretary of Labor may issue or adopt, the Secretary or the 

appropriate contracting agency may: ' 
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(1) Publish, or cause to be published, the names of contractors or 
unions which it has concluded have complied or have failed to comply 
with the provisions of this Order or of the rules, regulations, and 
orders of the Secretary of Labor. . 

(2) Recommend to the Department of Justice that, in cases in 
which there is substantial or material violation or the threat of sub­
stantial or material violation of the contractual provisions set forth 
in Section 202 of tp~s Or~er, arpropriate .p~o?eedings ~e brough~ to 
enforce those prOVIsIOns, mcluding the en)Olmns-, wIthm the hmIta­
tions of applicable law, of organizations, indiviauals, or groups who 

. prevent dIrectly or indirectly, or seek to prevent directly or indIrectly, 
compliance with the provisionsof this Order. . 

(3) Recommend to the Equal Employment OpportunityCommis­
sion or the Department of Justice that appropriate proce~dings be . 
instituted under Title VII of the Civil Rights Act of 1964. . 

(4) Recommend to the Department of Justice that criminal pro­
ceedings be brought for the furnishing of false information to any con­
tracting agency or to the Secretary of Labor as the case may be. 

(5) Cancel, tenninate, suspend, or calIse to be cancelled, terminated, 
or suspended, any contract, or any portion or portions thereof, for 
failure of the contractor or subcontractor to comply with the non­
discriminationprovisiol1s of the contract. Contracts may be cancelled, 
terminated, or suspended absolutely or continuance of contracts may 
be conditioned upon a program for future compliance approved by 
the contracting agency. . . . 

(6) Provide that any contracting a~ency shall refrain fronl enter­
. ing into further contracts, or extensions 	orother modifications of 
existing contracts, with any noncomplying contractor, until such con­
tractor has satisfied the Secretary of Labor that such contractor has 
established and will carry out personnel and employment policies in 
compliance with the provisions of this Order. . '.' 

(b) Under rules and regulations prescribed by the Secretary of 

Labor, each cOIl,tracting agency shall make reasonable efforts within 

a reasonable time limitation to secure compliaacewith the contract 

provisions of this Order by methods of conference, conciliation, medi­

ation, and persuasion before proCeedings shall be instituted under 

Subsection (a) (2) of this Section, or before a contract shall be can­

celled or terminated in whole or in part under Subsection (a) (5) of 

this Section for failure of a contractor or subcont.ractor to comply 


. with the contract provisions· of this Order. ..' , 
SEC. 210. Any contracting agency taking any action authorized by 

this Subpart, whether on its own motion, or as directed by the Secre­
tary of Labor, or under the rules and regulations of the Secretary, 
shall promptly notify the Secretary of such action. Whenever the 
Secretary of Labor makes a determination under this Section, he shall 
promptly notify the appropriate contracting agency of the action 
recommended. The agency shall take such action and shall report 
the results thereof to the Secretary of Labor within such time as the 
Secretary shall specify .. 
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SEC. 211. If the Secretary sha11 so direct, contracting agencies shall 
not' enter into contracts with any bidder or prospective contractor 
unless the bidder or prospective contractor has satisfactorily complied 
with the provisions of this Order or submits a program for compliance 

, acceptable to the Secretary of Labor or, if the S,ecretary so authorizes, 
to the contrading agency.. 

SEC. 212. ,\Vhenever a contracting agency cancels or terminates a 
• 	 contract, or whenever a contractor has been debarred from further 


Government contracts, under Section 209(a) (6) because of noncom· 
,I pliance with the contract provisions with regard to nondiscrimination. 
the Secretary of Labor,. or the contracting agency involved, shall 
promptly Ilotify the Comptroller General of the United States. Any 
such debarment may be rescinded by the Secretary of Labor or by 
the contracting agency which imposed the sanction. 

SUBPART E--CERTIFICATES OF MERIT 

SEC. 213. The Secretary of Labor may provide for issuance of a 
United States Government Certificate of Merit to employers or labor 
unions, or other agencies which are or may hereafter be engaged in 
work under Government contracts, if the Secretary is satisfied that 
the personnel and employment practices of the employer, or that the 
personnel, training, apprenticeship, membership, grievance and rep· 
resentation, upgrading, and other practices and policies of the labor 
union or other agency conform'to the purposes and provisions of this 
Order. ' 

SEC. 214~ Any Certificate of Merit may at any time be suspended 
or revoked by the Secretary of Labor if the holder thereof, in the 
judgment of the Secretary, has failed to comply with the provisions 
of this Order. .' 

SEC; 215. The Secretary of tabor may provide for the exemption 
of any employer, labor union, or other~ agency from any reporting 
requirements imposed under or pursuant to this Order if such em­
ployer, labor Ul1lon, or other agency has been awarded a' Certificate 
of Merit which has not been suspended or revoked . 

.PART III-NoNDISCRIMINATION PROVISIONS IN FEDERALLY ASSISTED 
, CONSTRUCTION CONTRACTS 

SEC. 301.'Each executive department and agency which adminis­
ters a program involving Federal financial assistance shall require 
as a condition for the approval of any grant, contract, loan, insurance, 
or guarantee thereunder, which may involve, a construction contract, 
that the applicant for Federal. assistance undertake and agree to 

. incorporate, or cause to be incorporated,into all construction contracts 
paid for in whole or in part with funds obtained from the Federal 
("rOvernment or borrowed on the credit of the Federal Government 
pursuant to such grant, contract, 'loan, insurance, or guarantee, or 
undertaken pursuant to any Federal program involving such grant, 

, contract, loan, insurance, or. guarantee, t~e provisions prescr~bed !or 
I 

. Government contracts by Sectlon 202 of thIS Order or such modIficatIOn 
i thereof, preserving in substance the contractor's obligations there­
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under, as may be approved by the Secretary of Labor, together with 

such additional .provisionsas the Secretary deems appropriate to 

establish and protect the interest of. the United States in the enforce­

ment of those obligations. Each.such applicant shall also undertake 


· and agree (1) to assist and cooperate actively with the administering 
department or agency and the Secretary of Labor in obtaining the 
compliance of contractors ahd subcontractoI:'S _ with those contract . 
proVisions and witht~e mles, regtil,a~ions,.and rele~a~t. o~ders of the. 
Secretary, (2) to obtamand to furnIsh to the admInIstermg depart­
, ment or agency and to the S~~retary of Labor s~ch infonnation as they 
may reqUIre for the supervIsIon of such complIance, (3) to carry out 
sanctions and penalties for violation of such obligatiQns imposed. upon 
contractors and subcontra,~tors by the Secretary of Labor or· the ad­
ministering -department or agency pursuant to' Part oIl, Subpart D, 
of this Order, and (4) to :refrain from entering into any contract 
subject to this Order, or extension or other modification . of such a 
contract with a contractor debarred from Government contracts under ' 
Part II, SU9part D, of this Order. 

, . SEC. 302:' (a) "Construction contraCt" a~ used in this Order means 
aily contract. for the, construction, rehabilitation, alteration; conver­
sitm, extension, or repair of .buildings, highways, or other improve­
ments to real property. ' 

, (b) T~e provisions of Part II of 'this Order shall. apJ?ly to· such' . 
constructIOn contracts, and, for purposes of such applIcatIon the ad­
ministering department ?ragency shall be ,considered the contracting 
agency referred to therel'n~ ,..' , , ' '."'. .' , 

(c)· The term~'applicant" as used in this Order means an. applicant, 
for Federal.assistance or, as determined. by 'agency, regulation, other' 
programparti~ipant,~ with respect to whom .an applicationfot any 

, grant, contract, loan, msurance, or guarantee IS not finally acted upon 
prior to the effective date of this, Part, and it includes such an ' 
applicant after he beComes a recipient of such Federal· assistance. 

SEC. 303. "( a;) c Each administering department, and, agency 'shall 
be responsible for obtainin~the compliance of such applicants with 
their undertakings under tpis Order. Each . administering depart­
ment arid agency is directed to cooperate with the Secretary of Labor, 

· and to furnish the Secretary such infonnation . and· assistance as he 
,may require in the perfonnance of~is functions under this Order. 

'(b) In'the event an applicant fails and refuses to comply w.ith his 
· undertakings, the a?minis~ering department ora~ency may take aI?-Y 
or all of the followmg actIons: (1) cancel, termmate, or suspend m 
whole or in part the ,agreement, contract,Qr other arrangement with 
such applicant with respect to which the failure and refusal occurred; 

, (2) refrain from extending any further assistance to the applicant 
under the program with ·,respect to which the failure or refusal 
occurred until satisfactory assurance of fUture compliance has been 
received from such applicant; and (3) refer the case to the Depart­
ment of JustiCe for appropriate legal proceedings. .. 
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(c) Any action with respect to an applicant pursuant to Subsection 
(b) shall be taken in conformity with Section 602 of the Civil Rights 
Act of 1964 (and the regulations of the administering department or 
agency issued thereunder), to the extent applicable. In no case shall 
action be taken with respect to an applicant pursuant to Clause (1) 
or (2) of Subsection (b) without notice and opportunity for hearing 
before the administering department or agency.. 

SEC. 304. Any executive department or agency which imposes by 
rule, regulation, or order requirements of nondiscrimination in em­
ployment, other than requirements imposed pursuant to this Order, 
may delegate to the Secretary of Labor by agreement such responsibili­

· ties with respect to compliance standards, reports, and procedures as 
wouldtend to bring the administration of such requirements into con­
formity with the administration of requirements imposed under this 
Order: Provided, That actions to effect compliance by recipients of 
Federal financial assistance with requirements imposed pursuant to 
Title VI of the Civil Rights Act of 1964 shall be taken in conformity 
with the procedures and limitations prescribed in Section 602 thereof 
,and the regulations of the administering department or agency issued 
thereunder. ' 

PART IV-MISCELLANEOUS 
SEc.401. The Secretary of Labor may delegate to any officer, agency, 

or employee in the Executive branch of the Government, any function 
or duty of the Secretary under Parts II and III of this Order, except 
authority to promulgate rules and regulations of a general nature. 

SEC. 402. The Secretary of Labor shall provide administrative 
support for the execution of the program. known as the "Plans for 
Progress." . 

SEC. 403. (a) Executive Orders Nos. 10590 (January 19, 1955), 
10722 (August 5,1957),10925 (March 6,,1961), 11114 (June 22,1963), 
and 11162 (July 28, 1964), are hereby superseded and the President's 
Committee on Equal Employment Opportunity established by Ex­
ecutive Order No. 10925 is hereby abolished. All records and property 
in the custody of the Committee shall be transferred to the Civil Service 
Commission and the Secreta.ryof Labor, as appropriate. . 
· (b) Nothing in .this Order shall be deemed to relieve any person of 
· any obli,gation assumed or imposed under or pursuant to any Execu­
tive Order superseded by this Order. All rules, regulations, orders, 
instructions, designations, and other directives issued by' the Presi­
dent's Committee on Equal Employment Opportunity and those issued 
by the heads 6f various departments or a~encies under or pursuant to 
any of the Executive orders superseded by this Order, shall, to the 
extent that they are not inconsistent with this Order, remain in full 
force and effect unl~ and until revoked or superseded by appropriate 
authority . References .in such directives to provisions of the super­
seded orders shall be deemed to be references t.o the comparable prOvi­
sions of this Order. 
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SEC. 404. The Geileral Services Administration shall.take appropri­
ate action to revise the standard Government contract forms to accord 
with the provisions of this Order and of the rules and regulations of 
the Secretary of Labor. .. 

SEC. 405. This Order shall become effective thirty days after the 
date of this Order. 

. LYNDON B. JOHNSON 
TIm WHITE HOUSE, 

September ~M, 1985. 

Executive Order 11247 

PROVIDING FOR THE COORDINATION BY THE ATTORNEY GENERAL OF 
ENFORCEMENT OF TITLE VI Ot:, THE CIVIL RIGHTS ACT OF 1964 

WHEREAS the Departments and agencies of the Federal Govern­
ment have adopted umform and consistent regulations implementing 
Title VI of the Civil Rights Act of 1964 and, in cooperation with the 
President's Council on Equal OPPOrtUility, have embarked on a 
coordinated program of enforcement of the provisions of that Title; 

WHEREAS the issues hereafter arising in connection with ,coordi­
nation of the activities of the departments anda:~encies under that 
Title will be predominantly legal in character and 111 many cases will 
be related to judicial enforcement; and,' , 

WHEREAS the Attorney General is the chief law officer of the 
Federal Government and is charged with the duty of enforcing the 
laws of the United States: 

NOW, THEREFORE, by virtue of the authority vested in me as 
President of the United States by the Constitution and laws of the 
United States, it is ordered as follows: 

SECTION 1. The Attorney General shall assist Federal departments 
and agencies to coordinate their programs and activities and adopt 
consistent and uniform policies, practices, and procedures with respect 
to the enforcement ofTitle VI of the Civil Rights Act of 1964. He may,I promulgate such rules and regulations as he shall deem necessary to 

I carry out his functions under this Order. i 

! 

! 
i 

SEC. 2. Each Federal department and agency shall cooperate with •l the Attorney General in the performance of his functions under this 
Order and shall furnish him such reports and information as he may 
request. ,. .' ., . 

SEC. 3. Effective 30 days from the date of this Order, Ex~cutive 
Order No. 11197 of February 5, 1965, is revoked. Such records of the 
President's Council on Equal Opportunity as may pertain to the 
enforcement of Title VI of the Civil Rights Act of 1964 shall be trans­
ferred to the Attorney General. 
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< < 

ABOLISHING THE MISSILE SITES LABOR COMMISSION AND PROVIDING 
FOR THE PERFORMANCE OF ITS FUNCTIONS 

. By virtue of the authority vested in me as President of the United 
States, it is ordered as follows: .' 

SECTION 1. The Missile Sites Labor Commission is hereby abolished, 
nnd its functions and responsibilities are transferred to the Federal 
.Mediation an4 Conciliation Service. 

SEC. 2. The Director of the Federal Mediation and Conciliation 
Service shall establish within the Federal Mediation and Conciliation 
Service such procedures as may be necessary to provide for continued 
priority for resolution of labor disputes or potential labor disputes at 
missile and space sites, and shall seek the continued cooperation of 
manufacturers, contractors,. construction concerns, and labor unions 

. in avoiding uneconomical operations and work stoppages at missile 
and space sltes. < < 

SEC. 3. The Department of Defense, the National Aeronautics and 
Space Administration, and other appropriate government departments 

. and agencies shall continue to cooperate in the avoidance of uneco­
nomical operations and work stoppages at missile and space sites. They 
shall also assist the Federal Mediation and Conciliation Service in the 
discharge of its responsibilities under this order. 

SEC. 4. All records. and property of the Missile Sites Labor Com­
mission are hereby transferred to the Federal Mediation and Con­
ciliation Service. 

SEC. 5. AIiy disputes now before the Missile Sites Labor Commission 
shall be resolved by the personnel now serving as members of the 
Missile Sites Labor Commission under special assignment for such 
purp.oses by the Director of the Federal Mediation and Conciliation 

". Servlce. . 
SEC. 6. Executive Order No. 10946 o~ May 26, 1961, is hereby 

revoked. 

THE WHITE HOUSE, 

October 11, 198.7 


Executive Order 11375 
AMENDING EXECUTIVE ORDER NO 11246, RELATING TO EQUAL 

EMPLOYMENT OPPORTUNITY 

It is. the policy of the United States Government to provide equal 
opportunity in Federal employment and in employment by Federal 
contractors on the basis of merit and without dlscrimination because 
of race, color, religion, sex or national origin. 
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! 	 , The Congress, bY,enactil1g Title VITof the Civil Rights Act of 1964, 
) 	 enunciated a national policy of equal employment oPf0rtunity inpri­


vate employment, without discrimination because 0 race, color, re-

I 	 ligion, sex or national origin. . 

, Executive Order No. 11246 yof September 24, 1965, carried forward 
a program of ,equal employment opportunity in Government employ­
ment, employment by Federal, contractors and subcontractors and 
employment under Federally assisted construction contracts regardless 

, 	 of race, creed, color or national origin. 
,I It is desirable that the equal employment opportunity programs 

I provided for in Executive Order No. 11246 expressly embrace discrimi­

nation on account of sex. ' ' 

NOW, THEREFORE, by virtue of the authority' vested in me as 

President of the United States by the Constitution and statutes of the 
United States, it. is ordered that Executive Order No. 11246 of Sep­
tember 24, 1965, be ,amended as follows : 

(1) Section 101 of Part I, concerning nondiscrimination in Gov­
'ernment employment, is revised to read as follows: ' " 

"SEC. 101. It is the policy of the Government of the United 
Stat~s to provide equal 0Ep'ortt;lnity ~n ~)de~al employment for all 
qualIfied persons: ~o prohIbIt dl~CrImma.tI9n 111 employment because 
of race, color, rehgIOn, sex or natIOnal orIgm, and to promote the full 
realization of equal employment opportunity through a positive, con­
tinuing program in each executive department and agency. The policy 

,<

of equal opportunitl applies to every aspect of Federal employment , r 
~' 

policy and practice.' . ' 
(2) Section 104 of Part I is revised to read as follows: ' 
"SEC. 104., The Civil Service Commission, sh.all provide for the 

prompt, fair, and imrartial consideration of all complaints of dis­
crimination in Federa employment on the basis of race, color, religion, 
sex or national origin. Procedures for the consideration of complaints 
shall include at least one impartial review within the executive depart­

'ment 	or agency and shall provide for appeal to the Civil Service 
Commission. " 

(3) Paragraphs (1) and (2) of the quoted required contract pro­
visions in section 202 of Part II, concerning nondiscrimination in 
employment by Government contractors 'and subcOntractors, are 
revised to read as follows: ' , 

"(1) The contractor will not discriminate against any employee or Y 
applicant for employment beca~se of race, color, relig-ion, sex, or 
national origin., The contractor will take affirmative actIOn to ens~re 
that applicants are employed, and that employees are treated durmg .....,. 
em}?loyment, without regard to their race, color, religion, sex or 
natIOnal origin. Such actIon shall include, but not be limited to' the 
following: employment, u}?grading, demotion, or transfer; recruit­
ment or x:ecruitment advertIsing; layoff or, termination; rates of _pay 

t 30 i'.R.12319; 3 CFR, 1964-1965 Comp., p. 339. 	
" 
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or other forms of compensation; and selection for training~ including: 
apprenticeship. The contractor agrees to' post in conspicuous places, 
available to employees and applicants for employment, notices to be 
provided by the contracti~lg officer setting forth the provisions of this 
nondiscrimination clause. < 

"(2) The contractor will, in all solicitations or advertisements for 
e.mployee~ placed ~y or on. behalf o.f the ~ontractor, state that all,9uali­
fied applIcants Wlll receIve consIderatIon for· employment WIthout 

<I 	 regard torace,.color~ religion, sex or national origin." (4) Section 203 
(d) of Part II IS revIsed to read as follows: ' 'j 

"(d) The contracting agency or the Secretary of Labor may direct I that any bidder or prospective contractor or subcontractor shall sub­i 
I 	 mit, as part of his Compliance Report, a statement in writing, signed 
I 
j 	

by an authorized officer or agent on behalf of any labor union or any 
agency referring workers or providing or supervising apprenticeship 
or other training, with which the bidder or prospective contractor 
deals, with supportinfr information, to the effect that the signer's 
practices and policies to 

< 

not discriminate on the grounds of race, color, 
religion, sex or national origin, and that the signer either will affirma­
tively cooperate in the implementation of 'the policy and provisions of 
this order or that it consents and agrees that recruitment, employment, 
and the terms and conditions of employment under the proposed con­
tract shall be in accordance with the purposes and provisions of the 
order. In the event that the union, or the agency sha11 refuse to execute 
such a statement, the Compliance Report ,shall so certify and set forth 
what efforts have been made to secure such a statement and such addi­
tional factual material as the contracting agency or the Secretary of 
Labor may require." . . . < 

<. 	 < 

The amendments to Part I shall be effective 30 days after the date 
of this order. The amendments to Part II shall be effective one year 
after the date ofthis order. 	 ' 

TJf~ 
THE WHITE HOUSE, 

October 13, 1.96i.. 

Executive Order 11376 
AMENDING EXECUTIVE ORDER NO. 11022, RELATING TO THE 

PRESIDENT'S COUNCIL ON AGING 

By virtue of tIle authority vested in me as President of the 
United States, it is ordered that Executive Order No. 11022 1 of 
May 14, 1962, entitled "Establishing the President's Council on 
Agmg," be, and it is hereby, amended by substituting for subsection (b) 
of section 1 thereof the fol1owing: 

127 F.R. 4659; 3 CFR, 1959-63Comp., p. 602<, 
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ishable any act done or omitted prior to the effective date of this Man­
ual which was not punishable when done or omitted: Provided further, 
That the maximum punishment for an offense committed prior to 
August 1, 1969, shall not exceed the applicable limit in effect at the 
time of the commission of such offense: And provided further, That 
for cases arising under section 12 of the Act of May 5, 1950, 64 Stat. 
147 (50 U.S.C. 740), the provisions of paragraph 110, Manual for 
Courts-Martial, United States, 1951, shall remam in effect. . .. . 

~~. 
THE WHITE HOUSE, 


June 1[}, 1969. 


NOTE: Tbe complete text of the "Manual for Courts·Martlal. United 'States. 1969 
(Revised Edition)" appeared at 34 F.R. 10503. June 28. 1969. Tbe Manual was also 
published by the Department of Defense and may be obtained from the Superin­
tendent of Documents.. U.S. Government Prlntlng Office. Washington. D.C. 20402. 

Executive Order 11477 . 
. AUTHORIZING THE ATOMIC, ENERGY COMMISSION TO, MAKE 
CERTAIN AWARDS WITHOUT THE APPROVAL OF THE PRESIDENT 

By virtue of the authority yested in me by section 301 of title 3 of 
the United States Code, and as Presip-ent of the United States, it is 
ordered as follows: 

The Atomic Energy Commission is hereby designated and em­
powered, without approval,ratification, or ot.her action by the Presi­

. dent, to grant.by the unanimous affirmative yote of all of Its members 
not more than five awards in any calendar year, not exceeding the 
sum of $5,000 each, pursuant to the last sentence of section 157b(3) 
of the Atomic Ener~y Act of 1954 (42 U.S.C. 2187(b) (3)) which 
authorizes the CommIssion to grant awards for especially meritorious 
contributions to the development, use, or control of atomic enerb"Y. 

. THE "VHlTE HOUSE, 

Aug'lf,st 7, 1969. 


Executive Order 11478 
EQUAL EMPLOYMENT OPPORTUNITY IN THE FEDERAL GOVERNMENT· 

It has long been the policy of the United States Government to pro­
vide equal opportunity in Federal employment on the basis of merit 
and fitness and without discrimination because of race, color, religion, 
sex, or national origin. All recent Presidents have fully supported this 
policy, and lmve directed department and agency heads to adopt 
measures to make it a reality. 
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, Asa result, much has been accomplished through positive agency 
programs to assure equality of opportunity. Additional steps, however, 
are called for in order to strengthen and assure fully equal employment 
opportunity in the Federal Government. ' 

NOW, THEREFORE, under and by virtue of the authority vested 
in me as President of the United States by the Constitution and stat­
utes of the United Stutes, it is ordered as follows: 
, SECTION 1. It is the policy of the Government of the United States to 

provide eg,ual opportunity in Federal employment for all persons, to 
prohibit dIscrimination in employment because of race, color, religion, 
sex, or national origin, and to promote the full realization of equal 
employment opportunity through a' continuing affirmative program in 
eaeh executive department and agency. This policy of equal opportu­
nity applies to and must be an integral part of every aspect of person­
nel policy and practice in the eniployment, development, advancement, 
and treatment of civilian employees of the Fe4eral Governm~nt. 

SEC. 2. The head of each executive departmentnnd agency shall 
establish and maintain an affirmative program of equal employment 
oP'po.rtu~it:y f?r ~ll ~ivi~ian employees a~ld appliCa!ltsfor employment 
wltlun Ius JurIsdICtIOn 111 accordance WIth the polIcy set forth 111 sec­
tion 1. It is the responsibility of each department and agency head, to 
the maximum extent possible, to provide sufficient resources to admin- ' 
ister such a program in a positive and effective manner; assure that 
recruitment activities reach all sources of job candidates; utilize to the 
fullest extent the present skills of each emp}oyee; provide the maximum 
feasible opportunity to employees to enhance their skills so they may 
perform at their hiO'hest potential and advance in accordance with 
their abilities; provide training and advice to managers and supervisors 
to assure their understanding and implementation of the policy ex­
pressed in this Order; assure participation at the local level with other 
emJ?loyers, schools,al}d publi~ ?r privat.e groups in cooperat!~e efforts 
to , Improve coml11umty condItIOns which affect employabIlIty iand ' 
provide for a system WIthin the department or agency for periodIcally 
evaluating the effectiveness with which the policy of this Order is being 
carried out. 

SEC. 3. The ·Civil Service Commission shall provide leadership and 
. guidance to departments and agencies in the conduct of equal employ­

ment opportunity programs for the civilian employees of and appli­
cants for employment within the executh:-e departments and agencies 
in order to assure that personnel operations in Government depart­
ments and agencies carry out the objective of equal opportunity for all 
persons. The Commission shall review and evaluate agency program 
operations periodically, obtain such reports from departments and 
agencies as it deemsnecess.'try, and repqrt to the President as appro­
priate on overall progress. The Commission will consult from time to 
time with such mdividuals, groups, or organizations as may be of 
assistance in improving the, Federal program and realizmg the 
objectives of this Order. , , 

!3Ec.,4; :rhe Ci.vil Ser!ice C~mmission shall provide !or .th~ pr~mp.t,
faIr, and ImpartIal conSIderatIOn of all complamts of dIscrlmmatIOn m 
Federal employment on 'the basis of race, color, religion, sex, or na­

804 



• j 
I 

Title 3--Chapter II E.0.11479 

. . . 

tional origin. Agellcy systems shall provide access to counseling for 
employees who feel aggrieved and shall encourage the resolution of 
employee problems on an informal basis. Procedures for the considera­
tion of complaints shall include at. least one impartial review within 
the executive department or agency and shall provide for appeal to the 
Civil Service Commission. 

SEC. 5. The Civil Service Commission shall issue'such regulations, 
orders, and instructions as it deems necessary and appropriate to carry 
out this Order and assure that the executive branch of the Government 
leads the way as nn equal oPl)ortunity employer, and the head of each 
executive department nnd agency shall comply with the regulations, 
orders, and instructions issued by the Commission under this Order. 

SEC. 6. This Order applies (a) to military departnients as defined in 
section 102 of title 5, U mted States Code, and executive agencies. (other 
than the General Accounting Office) as defined in section 105 of title 5, 
United States Code, and to the employees thereof (inCluding.employees 
paid from nonappropriated f~1l1ds), and (b) to those portions of the 
legislative and judicial branches of the Federal Government and of the 
Go~e.rnment. of the District of ColUJ:lbia having rosition~ in the com­

. petItlve serVIce and to the employees 111 those l)OsltIons. ThIS Order does 
not apply to aliens employed outside the limIts of the United States. 

SEC. 7. Part I of Executive Order No. 11246 of September 24, 1965, . 
. and those parts of Executive Order No. 11375 of October 13, 1967, 

which apply to Federal employinent, are 11(~reby sllperseded.. .• 

{/2JLr~ 
THE 'VHITE HOUSE, 

Augu8t8,1969. 

Executive Order 11479 

THE HONORABLE EVERETT McKINLEY DIRKSEN 


. As an added mark of respeCt-to the memory of the Honorable Everett 
McKinley Dirksen, late Mmority Leader and Member of the Senate of 
the United States, it is hereby ordered thatt.he flag of the United States . 
shall be flown at half-staff on all buildings, grounds, and naval vessels 
of the Federal Government in the metropOlitan area of the District of 
Columbia from the day of death until· interment,as the flaO' will be 
flown in his home State of Illinois under the provisiOlis oiProclamation 
3044 of March 1, 1954. 

THE WHITE HOUSE, 
. Septemoer8,1969 .. 
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shall be pecuniarily. or otherwise interested in any organization of railroad employ­
ees or any carner. 

1-102. Report. The board shall report its finding to the President with respect to 
the dispute within 30 days from the date of this Order.. 

1-103. Maintaining Conditions. As provided by Section 10 of the Railway Labor 
Act, as amended, from this date' and for 30 days ,after the board has made its report 
to the President, no change, except by agreement, shall be made by the Norfolk and 
W~stern Railway Company, or by its employees, in the conditions out of which the 
dispute arose. 

JIMMY CARTER 

. THE WHITE HOUSE, 


Septimber 28, 1978. 


· Executive Order 12086 • October 5. 1978 

Consolidation of Contract Compliance Functions for Equal Employment Opportunity . 

By the authority vested in me as President by the Constitution and statutes of 
the United States' of America, including Section 202 of the Budget and Accounting 
Procedures Act of 1950 (31 U.S.C. 581c), in order to provide for the transfer to the 
Department of Labor of certain contract compliance functions relating to equal 
employment opportunity, it is hereby ordered as follows: 

I-I. Transfer of Functions. 

1~101. The. functions concerned with being pnmarily responsible for the en­
· forcement· of the ~qual employment opportunity provisions under Parts II and III of 
· Executive Order No. 11246, as amended, are transferred or reassigned to the 

Secreta.ry ofLabor from the following agencies: . 


{a) Department of the Treasury. 


(b) Department of Defense. 

(c) Department of the Interior. 

(d) Department of Commerce. 

(e) Department of Health, Education, and Welfare. 

(f) Department of Housing and Urban Development. 

(g) Department of Transportation. 

(h) Department of Energy. '. 

(i) Environmental Protection Agency. 

(j) General Services Administration. 

(k) Small Business Administration. 

1-102. The records, property, personnel and positions, and unexpended bal­
.ances of appropriations or funds related to the functions transferred or reassigned 
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by this Order. that are available and ~ecessary to finance or discharge those func· 
tions. are transferred to the Secretary of Labor. 

1-103. The Director of the Office of Management and Budget shall make such 
I 	 detenninations. issue such orders. and take all actions necessary or appropriate to 

effectuate the transfers or reassignments provided by this Order, including the 
transfer of funds. records, propeny, and personnel. 

1-2. Conforming Amendments to Executive Order No. 11246. 

1-201(a). In order to reflect the transfer of enforcement responsibility to the 
Secretary of Labor. Section 201 of Executive Order No. 11246, as amended. is 
amended to read: 

"Sec. 201. The Secretary of Labor shall be responsible for the administration 
and enforcement of Pal'lS II and III of this Order. The Secretary shall adopt such 
,rules and regulations and issue such orders as are deemed necessary and appropri. 
ate to achieve the purposes of Parts II and III of this Order.... 

(b) Paragraph (7) of the contract clauses ,specified in Section 202 o(Executive 
Order No. 11246, as amended. is amended to read: 

, t 

," "(7) The contractor.will include the provisions of paragraphs (1) through (7) 
in every subcontract or purchase order unles's exempted by rules, regulations, or 
orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order 
No. 11246 of. September 24. 1965, so that such provisions will be binding upon 
each subcontractor or vendor.' The contractor will take such action with respect to 
any subcontract or purchase order as may be directed by the Secretary of Labor as a 
means of enforcing such provisions including sanctions for noncompliance: Provided, 
however, that..in the event the contractor becomes involved in, or is threatened with, 
litigation with a subcontractor or vendor as a result of such direction, the contractor 
may request the United States to enter into such litigation to protect the interests of 
the United States." ". ' 

1-202. In subsection (c) of Section 203 of Executive Order No. 11246, as 
amended, delete "contracting agency" in the proviso and substitute "Secretary of 
Labor" therefor. 

1-203. In both the beginning and end of subsection (d) of Section 203 of 
Executive Order No. 11246, as amended. delete "contracting agency or the" in the 
phrase "contracting agency or the Secretary" .. 

1-204. Section 205 of Executive Order No. 11246, as amended, is amended by 
deleting the last two sentences, which dealt with agency designation of compliance 
officers, and revising the rest of that Section to read: ' 

1 "Sec. 205. The Secretary of Labor shall be responsible for securing compliance 
by all Government contractors and subcontractors with this Order and any imple. 

I 
l menting rules or regulations. All contracting agencies shall comply with the tenns of 

this Order and any implementing ruies, regulations. or orders of the Secretary of 
Labor. Contracting agencies shall cooperate with the Secretary of Labor and shall 
furnish suchinfonnationand assistance as the Secretary may require.". 

1-205. In order to delete references to the contracting agencies conducting 
\ investigations, Section 206 of Executive Order No. 11246, as amended. is amended 

to read:, 
\ 
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"Sec. 206. (a) The Secretary of Labor may investigate the employment practices 
of any Government contractor or subcontractor to determine whether or not the 
contractual provisions specified in Section 202 of this Order have been violated. 
SuC;h investigation shall be conducted in accordance with the procedures established 
by the Secretary of Labor.... \ 

"(b) The Secretary of Labor may receive and investigate complaint~ by employ­
ees or prospective employees' of a Government contractor or subcontractor which 
allege discrimination contrary to the contractual provisions specified in Section 202 
of this Order.~·. 

1-206. In Section 207' of Executive Order No. 11246, as amended. delete 
"contracting agencies. other" in the first sentence. 

1-207. The introductory clause in Section 209(a) of Executive Order No. 
11246, as amended. is amended by deleting "or the appropriate contracting agency" 
from "In accordance with such rules. regulations. or orders as' the Secretary of 
Labor may issue or adopt. the Secretary or the appropriate contracting agency 
may:". ' , 

1-208., In paragraph (5) of Section 209(a) of Executive Order No. 11246, as 
amended, insert at the beginning the phrase "After consulting with the contracting 
agency,direct the contracting agency to", and at the end of paragraph (5) delete 
"contracting agency" and substitute therefor "Secretary of Labor" so that paragraph 
(5) is amended to read: 

"(5) After consulting with the contracting agency, direct the contracting agency 
to cancel, terminate, suspend, or cause to be cancelled. terminated. or suspended. 
any contract, or any portion or portions thereof, for failure of the contractor or 
subcontractor to comply with equal employment opportunity provisions of the 
contract. Contracts may be cancelled, terminated, or suspended absolutely or con­
tinuance of contracts may. be conditioned upon a program for future compliance 
approved by the Secretary of Labor .... 

1-209. In order to reflect the transfer from the agencies to the Secretary of 
Labor of the enforcement function.s. substitute ~'Secretary of Labor" for "each 
cont:-acting agency" in Section 209(b) of Executive Order No. 11246. asamerided, 

, so that Section 209(b) is amended to read: 

"(b) Pursuant to rul~s and regulations prescribed by the Secretary of Labor. the 
Secretary shall make reasonable efforts, within a reasonable time limitation, to 
secure compliance with the contract provisions of this Order by methods of confer­
ence, conciliation, mediation, and persuasion before proceedings shall be instituted 
under subsection (a)(2) of this Section, or before a contract shall be cancelled or 
terminated in whole or in pan under subsection (a)(5) of this Section.". 

1-210. In order to reflect the responsibility of the contracting agencies for 
prompt compliance with the directions of the Secretary of Labor. Sections 210 and 
211 of Executive Order No. 11246, as amended, are amended to read: 

"Sec. 210. Whenever the Secretary of Labor makes a determination under 
Section 209. the Secretary shall promptly notify the appropriate agency. The agency 
shall take the action directed by the Secretary and shall report the results of the 
action it has taken to the Secretary of Labor within such time as the Secretary shall 
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specify. If the contracting agency fails to take the action directed within thiny days. 
the Secretary may take the action directly .... 

"Sec. 211. If' the Secretary of Labor shall so direct. contracting agencies shall 
, not enter into contracts with any bidder of prospective contractor unless the bidder 
or prospective contractor has satisfactorily complied with the provisions of this_/' 
Order or submits a program for compliance acceptable to the Secretary of Labor ....... 

1-211. Section, 212 of Executive Order No. 11246. as amended. is amended to 
read: 

"Sec. 212. When a contract has been cancelled or tenninated under Section 
209(a)(5) or a contractor has been debarred, from further Government contracts 

, under Section 209(a)(6) of this Order. because of noncompliance with the contract 
provisions specified in Section 202 of this Order, the Secretary of Labor shall 
promptly notify the Comptroller General of the United States.". 

1-212. In order to reflect the transfer of enforcement responsibility to the 
Secretary of Labor, references to the administering depanmentor agency are de­
leted in clauses (1), (2), and (S) of Section SOl of Executive Order No. 11246. as 
amended. and those clauses are amended to read: 

"(I) to assist and cooperate actively 'with the Secretary of Labor in'obtaining the 
compliance of contractors and subcontractors with those contract provisions and 
with the rules, regulations and relevant orders 'of the Secretary, (2) to obtain and to 
furnish to the Secretary of Labor such infonnation as the Secretary may require for 
the supervision of such compliance. (S) to carry out sanctions and penalties for 
violation of such, obligations imposed upon contractors and subcontractors by the 
Secretary of Labor pursuant to Pan II, Subpart D, of this Order,". 

1.:..21S. In order to reflect the transfer from the agencies to the Secretary of 
Labor of the enforcement functions "Secretary of Labor" shall be substituted for 
"administering department or agency" in Section SOS of Executive Order No. 
11246, as amended, and Section SOS is amended to read: 

. "Sec. 303(a). The Secretary of Labor shall be responsible for obtaining the 
compliance of such applicants with their undertakings under this Order. Each ad­
ministering department and agency is directed to cooperate with· the Secretary of 
Labor and to furnish the Secretary such infonnation and assistance as the Secretary 
may require in the perfonnance of the Secretary's functions under this Order.". 

"(b) In th.e event an applicant fails and refuses to comply with the applicant'S 
undertakings pursuant to this Order, the Secretary of Labor may, after consulting 
with the administering department or agenCy. take any or all of the following 
actions: (1) direct any administering department or agency to cancel, tenninate, or 
suspend in whole or in part the agreement, contract ~r other arrangement with such 1-, ' , applicant with respect to which the failure. or refusal occurred; (2) direct any 
administering departmein or agency to refrain <from extending any further assistance 
to the applicant under the program with respect to which the failure or refusal 
occl,lrred until satisfactory assurance of future :compliance has been received by the 
Secretary of Labor from such applicant; and (S) refer the case to the Department of 
JustiCe or the Equal Employment, 0ppoflunity Commission for appropriate law 
enforcement or other proceedings.". 
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U(c) In no case shaH action betaken with respect to an applicant pursuant to 
clause (1) or (2) of subsection (b) without notice' and opponunity for hearing .... 

1-214. Section 401 of Executive Order No. 11246. as amended, is amended to 
read: 

, , 

"Sec. 401. The Secretary of Labor may delegate to any officer, agency, or 
employee in the 'Executive branch of the Government, any function or duty of the 
Secretary under Parts II and III of this Order.... 

1-3. General Provisions. 
. , , . 

1-301. The transfers or reassignments provided by Section 1-1 of this Order 
shall take effect at such time or, times as the Director of the Office of Management 
and Budget shall determine. The Director shall ensure that all such transfers or 
reassignments take effect within 60 days. 

1-302. The conforming amendments provided by Section 1-2 of this Order 
shall take effect on October 8, 1978; except, that, with respect to those agencies 
identified in Section 1-10 1 of this Order, the conforming amendments shall be 
effective on the effective date of the transfer or reassIgnment of functions as 
specified pursuant to Section 1-301 of this Order. 

JIMMY CARTER 
I,

I ! 

I ; THE WHITE HOUSE, 


I 
I 

! 

, October 5, 1978. ' 

, 

Executive Order 12087 • October 7, 1978 

Adjustments of Certain Rates of Pay and Allowances 

By the authority vested in me as President by the Constitution and the laws of 
the United States of America, it is hereby ordered as follows: 

1-1 Adjusted Rates of Pay and A,llowances. 

1-101. Statutory Pay Systems. Pursuant to the provisions of. subchapter I of 
Chapter 53 of Title 5 of the United States Code, the rates of basic pay and salaries 
lire adjusted, as set forth at the schedules attached hereto and made a pan hereof, 
for the following'statutory pay systems: 

. (a) The General Schedule (5U.S.C. 5332(a» at Schedule 1; 

(b) the schedules for the Foreign Service (22 U.S.C. 867 and 870(a» at Sched­
ule 2; and 

(c) the schedules for the Department of Medicine and Surgery, veterans Admin­
istration (38 U .S.C. 4107) at Schedule 3. 

1-102.. Pay and Allowances for Members of the Uniformed Services. Pursuant to the 
provisions of Section 1009 of Title 37 of the United States Code, the rates of 
monthly basic pay (37 U.S.C. 203(a) and (c», the rates of basic allowances for 
subsistence (3~ U.S.C. 402), and the rates 'of basic allowances for quarters (37 
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hereby revoked. Nothing in this subsection shall be deemed to alter or 
otherwise affect the regulations prescribed by the Surgeon General 
(42 CFR Parts 21 and 22) to replace the regulations prescribed by the 
orders described in the preceding sentence. ' 

LYNDON B. JOHNSON 
THE WHITE HOUSE, , 

January 30, 1964. 

Executive Order 11141' 
DECLARING A PUBLIC POLICY' AGAINST DISCRIMINATION ON THE 

BASIS OF AGE, 

,\VHEREAS the principle, of equal employment opportunity is now 
an established policy of our Government and appJies equal1y to all who 
wish to work and are capable of doing so; and , ' , 

,\VHEREAS discrimination in employment becnilse of age, except 
upon the basis of fl, bona fide, occupational qualification, retirement 
plan, or statutory requirement, is inconsistent with that principle and 
with the social and economic objectives of our society; and 

WHEREAS older workers are an indispensable source of produc­
tivity and experience which our Nation can ill afford to lose; and 

,\VHEREAS President Kennedy, mindful that maximum national 
growth depends on the utilization of all manpower resources, issued 
a memorandum on March 14,' 1963~ reaffirming the policy of the' 

1 The text of the Memorandum of March 14. 1964. reads as follows: 

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES. 

MARCH 14.1963 


, SUBJECT: POLICY ON UTILIZING OLDER WORKERS IN THE FEDERAL SmvIct: 

In the message to the Congress transmitting my recommendations relating to a program 
for our older citizens, I pointed out that it is the pollcy of the Federal Government as an 
employer to evaluate each Job applicant on the basis of ability. not' age. Tbls policy is 
Intended to assure that tbe Government obtains the best possible talent from tbe widest 
range of choice. 

Tbe Federal Government 'has been an 'exempi'ary employer In this regard. There Is no 
age restriction on appointments to competitive positions. HoweveJ;'. with older persons 
constituting an e.er increaSing proportion of the Nation's work force and with growing 
e\'hlence that older persons are capable of tbe hlgbest quality work. Federal appointing' 
Officers shall take positive steps to Insure that current practice carries out this pt'lic}'. 
Older persons must receive fair a'nd full consideration for employment and advancement 
In the competitive service. Personnel actions should be based, In accordance with merit 
principles. solely on tbe ability of candidates to meet qual1flcatlon requirements and physical 
standards of tbe pOsition to b~ tl.lled. 

Witb respect to Federal personnel systems outside the competitive service, these same 
principles are to be followed.' All departments and agenCies are requested to review their 
pOlicies and practices regarding maximum age limits In other than tbe competitive service. 
nnd to take steps to Insure tbat such limits are establlslied only wbeuabsolutely necessary. 

lsi JOHN F. KENNEDY. 
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· Executive Branch of the Government of hirin~ and promoting em­

ployees on tp.e basis of merit alone and emphasizmg the need to assure 

that older people are not discriminated against because of their age 

and receive fair and full consideration for employment and ad­
vancement in Federal employment; and .. .. 


· WHEREAS, to encourage and hasten the acceptance of the prin­
· ciple of equal employment opportu'nity for older persons by all sectors 


of the economy, private and public, the Federal Government can and 

should provide maximum leadership in this regard by . adopting that 

principle as an express policy of the Federal GoVel'lmlent not only 


· with respect to Federal employees but also with respect to persons 

employed by contractors and subcontractors engaged in the per­

formance of Federal contracts: 


NOW, THEREFORE, by virtue of the authority vested in me by 

the Constitution and statutes of the United States and as President of 

the United States, I hereby declare that it is the .p01icy of the Executjve 

Branch of the Government that (1) contractors and subcontractors 

engaged in the performance of Federal contracts shall not, in connec­

tion with the employment, advancement, or discharge of employees, or 

in connection with the terms, conditions, or privileges of their employ­

· ment, discriminate against 'persons because of their age except upon the 
basis of a borta fide occupatIonal qualification, retirement plan, or statu­
tory requirement, and (2) that contractors and subcontractors, or per­
sons acting on their behalf, shall not specify, in .solicitations or 
advertisements for employees to work on Government contracts, a 
maximum age limit for such employment unless the specified maximum 
age limit is based upon a bona fide occupational qualification, retire­
ment plan, or statutory requirement. The head of each department I
and agency shall take appropriate action to enunciate this policy, and 
to this end the Federal Procurement Regulations and the Armed Serv­
ices Procurement Regulation shall be amended by the insertion therein I 

I 
of a statement giving continuous notice of the existence of the policy 
declared by this order. . . 

LYNDON B. JOHNSON 

THE WHITE HOUSE, . 


Februa1'1J 12,1964. 

Executive Order 11142 
PRESCRIBING REGULATIONS GOVERNING THE ALLOWANCE OF TRAVEL 


EXPENSES OF CLAIMANTS AND BENEFICIARIES OF THE VETERANS' 

ADMINISTRATION AND THEIR ATTENDANTS 


By virtue of the authority vested in me by Section 111 of Title 38 of 

the United States Code, it is hereby ordered as follows: 

· SECTION 1. The Administrator of Veterans' Affairs may authorize 

or approve the payment of the actual necessary expenses of travel, 

including lodging .af!d su~sistence, ?f any claimant or beneficiary. of 

the Veterans' AdmllllstratIo:h travehng to or from a Veterans' Admm­

istration facility, or other place, in connection with vocational rehabili­

tation or counseling, or for the purpose of examination, treatment, or 

care. The Administrator may authorize or approve such payment to 
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Codification of Presidential Proclamations and Executive 

[Sec. 8 added by EO 11590 of Apr. 23, 1971, 36 FR 7831, 3 CFR, 1971-1975 
558] 

Executive Order 11491-Labor-manage~ent relations in the 
.Service 

SOURCE: The provisions of Executive Order 11491 of Oct. 29, 1969, appear at 
17605,3 CFR. 1966-1970 Comp.,p. 861. unless otherwise noted. 

WHEREAS the public interest requires high standards of 
performance and the continual development and 
modern and progressive work practices to facilitate improved 
performance and efficiency; and . 

WHEREAS the well-being of employees and efficient aU'I"u".,,, 
of the Government are benefited by providing employees an 
ty to participate in the formulation and implementation of 
policies and practices affecting the conditions of their 

WHEREAS the participation of employees should 
through the maintenance of constructive and cooperative rei:atl(mSll 
between labor organizations and management officials; and 

WHEREAS subject to law and the paramount requirements of 
service, effective llibor-management relations within the Federal 
require a clear statement of the respective rights and 
labor organizations and agency management: 

NOW, THEREFORE, by virtue of the authority vested in me 
Constitution and statutes of the United States, including sections 
and 7301 of title 5 of the United States Code, and as President 
United States, I hereby direct that the following policies shall 
officers and agencies of the executive branch of the Governm~n! 
dealings with Federal employees and organizations representtng 
employees. . 

GENERAL PROVISIONS 

SECTION 1. Policy. (a) Each employee of the executive branch ,lr 
Federal Government has the right, freely and without fear of . 
or reprisal, to form. join, and assist a labor organization or ~o 
from any such activity. and each employee shall be protected 10 . 

ercise of this right. Except as otherwise expressly provi~e~ 
Order, the right to assist a labor organization extends to partlel 
the management of the organization and acting for the 
the capacity of an organization representative, including present 
its views to officials of the executive branch, the Congress, or 
propriate authority.· The head of each agency shall take the 
qui red to assure that employees in the agency are apprised 
rights under this section and that no interference, restraint, ~~,~rl~"" 
discrimination is practiced within his agency to encourage or 
age membership in a labor organization. 

(b) Paragraph (a) of this section does not authorize 
the management of. a labor organization or acting as a rp'"lr.e~seIJ"'" 

l,j such an organization by a supervisor, except as pro to 
I 	 of this Order, or by an employee when the participation 

would result in a conflict or apparent conflict of interest or 
be incompatible with law or with the official duties of the 

I 
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Codification of Presidential Proclamations and Executiv. a...."'. 
,By virtue of the authority vested in me by section 301 of:"" 

the United States Code, and as President of the United State&, il . 
dered as follows: 

1. The Housing and Home Finance Administrator 1 is hereby , , .' 
nated and empowered to perform, without the approval, ra~ 
other action by die President, the functions vested in the Pn:aidaI.," 
section 611 of the act entitled "An Act to expedite the ~. 
housing in connection with national defense, and for other ~ 
approved October 14, 1940, as amended (42 U.S.C. 15898). . 

2. The meaning of the terms "perform" and "functions". _.. ' 
this order shall be the same as the meaning of those terms • _ • 
chapter 4 of title 3 of the United States Code. ' 

Executive Order 11063-Equal opportunity in housing 

SoURCE: The provisions of Executive Order 11063 of Nov. 20, 1962, appear II Z7" 

11527,3 CFR, 1959-1963 Comp., p. 652. unless otherwise noted. ,', 


• ,,' 1 

WHEREAS the granting of Federal assistance for the provisioD.,. 
habilitation, or operation of housing and related facilities from ..... 
Americans are excluded because of their race, color, creed, or natiooi 
origin is unfair, unjust, and inconsistent with the public policy oCdr 
United States as manifested in its Constitution and laws; and 

WHEREAS the Congress in the Housing Act of 1949 has ~ . 
that the general welfare and security of the Nation and the health IIId 
living standards of its people require the realization as soon as feam1llt, 
of the goal of a decent home and a suitable living environmC:lll fcr 
every American family; and 

WHEREAS discriminatory policies and practices based upon I'ICIC. 
color, creed, or national origin 'now operate to deny many .AmericIIII 
the benefits of, housing financed through Federal assistance and &I • 

consequence prevent such assistance from providing them with an alter· 
native to substandard, unsafe, unsanitary, and overcrowded h~ 
and ' 

WHEREAS such discriminatory policies and practices result in sq. 
regated patterns of housing and necessarily produce other forms of m.. 
crimination and segregation which deprive many Americans of equal 
opportunity in the exercise of their unalienable rights to life, liberty, 
and the pursuit of happiness; and 

WHEREAS the executive branch of the Government, in faithfuDy 
executing the laws of the United States which authorize Federal finan. 
cial assistance, directly or indirectly, for the provision, rehabilitation, 
and operation of housing and related facilities, ,is charged with an obJ.i. 
gation and duty to assure that those laws are fairly administered aDd 
that benefits thereunder are made available to all Americans without 
regard to their race, color, creed, or national origin: 

NOW, THEREFORE, by virtue of the authority vested in me 81 
President of the United States by the Constitution and laws of the 
United States, it is ordered as follows: 

EDITORIAL NOTE: The Housing and Home Finance Administration was terminated by 
Pub. L. 89-174 (79 Stat. 667.42 U.S.C. 3531 note) and its functions were transferred to 

,the Department of Housing and Urban Development. 
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0ttfttItI*' f4-HouIIns and Urban Development 

, ....IT l_hEVENTION OF DISCRIMINATION 

, I hereby direct all departments and agencies in the ex­
.,0-.:_ l~~ (the Federal Government, iJ.tsofar as t~eir functions 

......... ~~ 0 '!IJOn. rehabilitation, or operation o~ housmg and rel~t­

....... " ~ ~e all action necessary and appropnate to prevent dls­
.. _.j.U!1f". 1.0 ~ of race color, creed, or national origin- 1 

, . .....,.rt:;:; :: leasing. rdntal, or other disposition of residenti~ pr~p­
.. n, • '~ facilities (including land to, be developed for resldentJal 

r" ~' : the u.v: or occupancy thereof, 1f such property and related 
II> • 

"~"~:('t~ ~ operated by th~ Federal 90vernm,ent, or 
:'" _"dc'd in whole or m part WIth the atd of loans, advances, 
,\1, ~ -tributions hereafter agreed to be made by the Federal ,...,Il;, .T ........ ' 


..,.."mc~' or 
.,,~ .' "-.'~ in whole or in part by loans hereafter insured, guaran­
";'r~~'UCsecured by the credit of the Federal Government, or 
~~ • -;r:"-' Jcicd by the developmen~ or the redevelopment of real prop­
.,..' :'Ild l.l.1C\l, leased, or otherwise ?btam~ from a State or local 
,.l!m .~) receiving Federal financlal asslstance for slum clearance 
:: Ir~4.' rt1l('wai with respect ~o such real property under a loan or 

",IT ,L-r:::~l hereafter entered I,nto; and " 
;~ ":: the lending pr~ctlces WIth respect to resldentl~ pr~perty and 
"'lIW~ !).;.,,;htic:s(includmg land to be developed for resldentlal use) of 
".,.::::; t::.'\tl!utions, insofar as such practices relate to loans hereafter in­
OJr-=;! :!': r:Ulranteed by the Federal Government. 

\Ii 10:1 hereby direct the Department of Housing and Urban De­
IJ!"~: and all other executive departments and agencies to use their 
FOIl: "ff..·o and t~ take other appropr:i~te ~cti0!l perm}tted by law, in­
;~u::::; the instllutJon of appropnate bbgatJon, 1f requ1red, to promote 
'!lr ~:!d(,"menl of discriminatory practices with respect to residential 
r.~~~ and related facilities heretofore provided with Federal fman­
:'Il ~\:~:ance of the types referred to in Section 101(a)(ii), (iiO, and 

~ ,::.&mended by EO 12259 of Dec. 31,1980,46 FR 1253, 3 CFR, 1980 Comp.• p. 
,~-. 

P~n II-IMPLEMENTATION BY DEPARTMENTS AND AGENCIES 

S! f 201. Each executive department and agency subject to this 
:d(;~ ~ directed to submit to the President's Committee on Equal Op­
;'t:'!':uni!~' in Housing established pursuant to Part IV of this order 
,'~~~;nafler sometimes referred to as the Committee), within thirty days 
i;,'::-' the date of this order, a report outlining all current programs ad­
Ir.l:'!,,!ered by it which are affected by this order, 
~!.c 202, Each such department and agency shall be primarily re­

~.... )nsibie for obtaining compliance with the purposes of this order as 
Li)c order applies to programs administered by it; and is directed to co­
l'f'Crate with the Committee, to furnish it, in accordance with law, such 

: EDITORIAL NOTE: Executive Order 12259 of Dec, 31, 1980,46 FR 1253, 3 CPR, 1980 
('om r, p, 307. revises section 101 to apply to discrimination because of race, color, reli­
p:Itl icreed). sex. or national origin. . 
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U.S. Department of Justice 

Civil Rights Division 

rt 

Your Rights Under 

Title VI of the Civil 

Rights Act of 1964 


) 

"No person in the United States shall, on the 
ground of race, color, or national origin, be 
excluded from participation in, be' denied the 
benefits of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance." 

. U.S. Department of Justice 

Civil Rights Division 


P.O. Box 66560 

Washington, D.C. 20035-6560 


What will the Federal agency' 
do with my complaint? 

Once a complaint is filed, it will be reviewed by the 
agency to determine whether it has jurisdiction to 
investigate the issues you have raised. Each agency's 
procedures are different, but an agency generally will 
investigate your allegations and attempt to resolve 
violations it has found. If negotiations to correct a 
violation are unsuccessful, enforcement proceedings 
may be instituted. 

What is the Department ofJustice's role? 
The Department of Justice, under Executive Order 

12250, coordinates the enforcement of Title VI and 
related statutes by all agencies that administer federally 
assisted programs. 

If you cannot determine what Federal agency may 
have Title VI jurisdiction, or if you do not know where 
to send your complaint, you may send it to the 
Department of Justice. As the government-wide Title 
VI "clearinghouse," the Department of Justice will 
refer your complaint to the appropriate agency. The 
address is: 

Coordination and Review Section 

Civil Rights Division 


U.S. Department of Justice 

P.O. Box 66560 


Washington, D.C. 20035-6560 

(202) 307-2222 TDD (202) 307-2678 


What if the agency retaliates against me for 
asserting my rights or filing a complaint? 

You should be aware that a recipient is prohibited 
from retaliating against you or any person because he 
or she opposed an unlawful policy or practice, or made 
charges, testified, or participated in any complaint 
action under Title VI. If you believe that you have 
been retaliated against, you should immediately con­
tact the Federal agency with authority to investigate 
your complaint. 



MMtfW' 

"Simple justice requires that public funds, to which all 
taxpayers ofall races contribute, not be spent in any 
fashion which encourages, entrenches, subsidizes, or 
results in racial discrimination. " 

(President John F. Kennedy, in his message calling for 
the enactment of Title VI, 1963). 

What is Title VI? 
Title VI of the Civil Rights Act of 1964 is the 

Federal law that protects individuals from discrimina­
tion on the basis of their race, color, or national origin 
in programs that receive Federal financial assistance. 

What programs are covered by Title VI? 
. Approximately 30 Federal agencies provide Federal 

financial assistance in the form of funds, training, and 
technical and other assistance to State and local 
governments, and non-profit and private organizations. 
These recipients of Federal assistance, in tum, operate 
programs and deliver benefits and services to individuals 
(known as "beneficiaries") to achieve the goals of the 
Federal legislation that authorizes the programs. 

Federally assisted programs address such broad 

and diverse areas as: 


• elementary, secondaryc and higher education 
• 	health care, social services, and public welfare 
• 	public transportation 
• parks and recreation 
• 	natural resources and the environment 
• employment and job training 
• 	housing and community development 
• law enforcement and the administration of justice 
• agriculture and nutrition 

What discrimination is prohibited 
.by Title VI? 

There are many fonus of illegal discrimination 
based on race, color, or national origin that can limit the 
opportunity of minorities to gain equal access to ser­
vices and programs. Among other things, in operating 

a federally assisted program, a recipient cannot, on the 
basis of race, color, or national origin, either directly or 
through contractual means: 

• 	Deny program services, aids, or benefits; 

• Provide a different service, aid, or benefit, or 
provide them in a manner different than they are 
provided to others; or 

• Segregate or separately treat individuals in any 
matter related to the receipt of any service, aid, 
or benefit. 

How can I file a discrimination complaint? 
Each Federal agency that provides Federal financial 

assistance is responsible for investigating complaints of 
discrimination on the basis of race, color, or national 
origin in the use of its funds. If you believe that you or 
others protected by Title VI have been discriminated 
against, you may file a complaint with the Federal 
agency that provides funds for the program where you 
believe the discrimination is occurring .. 

A signed, written complaint should be filed with the 
appropriate Federal agency, generally within 180 days 
of the date of the alleged discrimination. It should 
describe: . 

• 	Your name, address, and telephone number. 
Your. complaint must be signed. If you are filing 
on behalf of another person, include your name, 
address, telephone number, and your relation to 
that person (e.g., friend, attorney, parent, etc.) 

• The name and address of the agency, institution, 
or department you believe discriminated against 
you. 

• 	How,.why, and when you believe you were 
discriminated against. Include as much 
background infonuation as possible about the 
alleged acts of discrimination. Include names of 
individuals whom you allege discriminated 
against you, if you know them. 

• The names of any persons, if known, that the 
investigating agency could contact for additional 
information to support or clarify your allegations. 



Withdrawal/Redactiol1 Marker 
Clinton Library 

DOCUMENT NO. SUBJECTffITLE DATE RESTRICTION 
AND TYPE 

002. report Background on Title VI (4 pages) n.d. P5 

This marker identifies the original location of the withdrawn item listed above. 

For a complete list of items withdrawn from this folder, see the 


WithdrawallRedaction Sheet at the front of the folder. 


COLLECTION: 
Clinton Presidential Records 
Domestic Policy Council 
Stephen Warnath (Civil Rights) 
OA/Box Number: 9884 

FOLDER TITLE: 
[Civil Rights Working Group] [2] 

ds51 

RESTRICTION CODES 

Presidential Records Act· [44 U.S.C. 2204(a)] 

PI National Security Classified Information [(a)(1) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
P5 Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(5) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 


RR. Document will be reviewed upon request. 


Freedom of Information Act· [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(I) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA] 



E. O. i1374 Title 3--Chapter II 

Executive Ord~r 11374 The 
enunciABOLISHING THE MISSILE SITES LABOR COMMISSION AND PROVIDING 
yate elFOR THE PERFORMANCE OF ITS FUNCTIONS 
ligiol1,

Bv yirtue of the authority vested in me as President of the United 
Exe<States! it is ordered as f0110":s: ' 

a prog 
SECTION 1. The Missile Sites Labor Commission is hereby abolished, ment,

and its functions and responsibilities are transferred to the Federal emplo:
Mediation and Conciliation Sen-ice. of race 

SEC. 2. The Director of the Federal Mediation and Conciliation It i;: 
Service shall establish within the Federal Mediation and Conciliation provid
Sen-ice such procedures as may be necessary to provide for continued nation 
priority fOI" resolution of labor disputes or potential labor disputes at NO,missile and space sites, and shall seek the continued cooperation of Presid,manufacturers, contractors, construction concerns, and labor tulions 

Uniteclin avoiding uneconomical operations and work stoppages at missile 
temberand space sltes. 

(1)SEC. 3. The Department of Defense, the National Aeronautics and ernmelSpace Administration, and other appropriate government departments 
"SECand agencies shall continue to cooperate in the avoidance of uneco­

Statesnomical operations and work stoppages at missile and space sites. They 
qualifi.shall also assist the Federal Mediation and Conciliation Service in the of racedischarge of its responsibilities under this order. realiz[l

SEC. -1:, All records and property of the Missile Sites Labor Com­ rinuin! 
misSion are hereby transferred to the Federal Mediation and Con­ of equ;
ciliation Service. polic:' 

.. SEC. 5. Any disputes now before the Missile Sites Labor Commission (2), 
i . shall be resolved by the personnel now serving as members of the :;SE(

Missile Sites Labor Commission under special assignment for such l 
~ 

purp.oses by the Director of the Federal Mediation and Conciliation pr.oll: P
I cnmlllSen-lCe, 

::::ex orI SEC. 6, Executive Order Ko. 10946 of May 26, 1961, is hereby shnll iJ 
revoked. ment. ( 

Comm 

, (;3) 
nSlOn~' 

THE ,VHITE HOUSE, emplo:
I'('yis('(',October 11, 1967 

;; (1) 
npplic 
nation 
that fl i 

Executive Order 11375 emplo: 
IwtiollAMENDING EXECUTIVE ORDER NO 11246, RElAriNG TO EQUAL 
follow 
ment ( 

EMPLOYMENT OPPORTUNITY . 

It is {he policy oj' tll(' {-nited States (iovel'llment to pl'o\'ide equal 
OPPol'tl1nity ill Fedeml employment :mc1 in employmellt by Federal 
contractors on th(> basis of merit and without discl'imination because 

'30 F.'of race, color, religion, sex oz'natiollal origin. . 
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Title 3--Chapter II 	 E. O. 11375 

TIt~ CongreS5,.')y ell<lcting Title VII of the Civil Rights A~t o~ 196~,' 
IIDING 	 enuncHlted:\ natIOn:} I pol icy of equaI employment 0PPOli:Ulllty III Pri­

vate employment~ withollt. discrinlination because of rnce~ color~ re­
Jigion, sex ornational origin.Uni_ 

Execntiye Order N'o. 112·W ~/of :-3eptember 2+, H>65, carried forward 
a program of equnl employment opportunity in Governmenr employ­

,lished, ment, employment .by Fedeml contl:actors and subcontractors and
'edernl employment under Federally assisted construction contracts regardless 


of race~ creed, color 01' nat ionn I origin. 

liation 
 It is desirable that the equal employmel1t oppol'tnnity progr:lll1S
liation pro:,jded for in Exeeuti,'e Order X0, 11246 expressly embrace discrimi­
tinued natIOn on account of sex. 
utes at 
ion of SOW, THEREFORE~ by \'il'tlle of the anthority vested in me as 
unlOns President of rhe rnited States In' tile Constitution and st:ltutes of the 

nissile Vnited Stntes~ it is ordered thnt Execnri\'e Order Xo. 11246 of Sep­


tember 24, 1965,be amended as follows: 


(1) Section 101 of Part I, concerning noncliscrimination in GO\--'~s and 

.ments emment em ployment, is re"ised to read as follo\\'s : 


';SEC. 101. It is the policy of the Government of the rnited
'meco­
States to provide equal o'P.porrunity in Federal employment for all. They 
Ciualified persons. to prolllbit discrimination. in employment becausein the 
of race, color, religion, sex or national origin, and to promote the full 
realization of equal eml')loyment opportunity thl'Ough a posith-e, con­

Com­ tinuing program in each executive department and ag:ency. The policy
Con- of equal opportunity applies to every aspect of Federal employment 


policy and practice." ... 

ission 
 (2) Section 104 of Part I is revised to read as follows:
If the 
. such "SEC. lOt. The Civil Sen'ice COllllniE'sion shall proyide for the 


prompt. fair, and impartial consideration of .111 (~omplaints of dis­
iation 
crimination in Federal employment on the baE'is of race, 1.'0101', religion, 
sex or national origin. Procedures for the consideration of complaints

'ere~ 	 shall include at least one impartial re,·iew \\-ithin the executh'e depart­
ment or agency and shall provide for appeal to the Ci"il Sen-ice 
Commission."- (:3) Paragraphs (1) and (2) of the quoted required contract pro­
visions in section 202 of Part II, concerning nondiscrimination in 
employment by GOI'el'mnenr contractors arid subcontractors, are 
revised to read as follows: . 

"(1) The contractor "'ill not discriminate against any employee or 
applicant for employment berause of race, color, religion, sex, or 
national origin. The contractor will take affirmati\'e action to ensure 
that applicants nre employed, and that employees 11re treated during 
employment, \\-ithout reg-arcl to their' race, color, religion, sex or 

AL 	 national origin. Such actIOn shall include. but not be limited to the 

following: employment, upgrading, demotion, or transfer; recruit ­

ment or l:ecruitmenr Qch-ertising: layoff 01' termination; rates of .pay
:qual 


leral 

'ause 


130 F.R.12319; 3 CFR. 1964--196;:) Comp.• p. :l39. 
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E. O. 11376 Title 3--Chapter II 

or other forms of compensation; and selection for training; including E 
apprenticeship. The contractor agrees to post in conspicuous places, .h. 
a,\>ailnble to employees and applicants for employment, notices to be 1 
pro\'ided by the contracting officer setting forth the provisions of this P'nondiscrimination clause. S 

•• (2) The contrnctor will, in all solicitations 01' advertisements for r 
employees placed by or 011 behalf of the contractor, state that all quali ­
fied applicants will receiYe consideration for employment without 
regard to race, color, relig-ioll, sex or national origin." (4) Section 203 
(d) of Part II is revised to read as follows: 

;'(d) The contracting agency or the Secretary of Labor may direct 
that any bidder or prospectiye contractor or subcontractor shall sub­
mit, as -part of his Compliance Report, a statement in writing,signed 
by an authorized officer or agent on behalf of any labor union or any 
agency referring workers or providing or supen-ising apprenticeship 
or other training, with which the bidder or prospective contractor 
deals, with supporting information, to the effect that the signer's 
practices and policies do not discriminate on the grounds of race, color, 
relil!ion, sex 01' national origin, and that the signer either will affirma­
tiYely cooperate in the implementation of the policy and provisions of 
this order or that it. consents and agrees that recruitment, employment, 
and the terms and conditions of employment under the proposed con­
tracr shall be in accordance with the purposes and provisions of the H 

st 

order. In the exenr that the nnion, or the al!ency shall refuse to execute 
such a statement: the Compliance Report shall so certify and set forth 
what efforts ltnye been made to secure such a statement and such addi­ UI 

u1tional factnal mntt'riul as the contracting agency 01' the Secretary of 
81Lnbor may require." , 
re 

The amendments to Part I shall be effective 30 days after the date n 
of this order. The amendments to Part II shall bc effective one vear pI
after the clate of this order. • sh 

cn 
oj 
c]] 

CtTHE ,VHITE HOUSE. 
Octobm' JJ. 1.9G7. ca 

19 

th 
Executive Order 11376 dE 

AMENDING EXECUTIVE ORDER NO. 11022, RelATING TO THE a\' 

ofPRESIDENT'S COUNCil ON AGING 
pa

Rr yirrue of the authorih' Ye5ted in me as President of the of
United States, it is ordered 'that Executive Order No. 11022 ' of 

l\:!llY 14, 1%2, entit Jed "Establishing the Presidenfs Council on 

Aging:" be, and it is hereby, amended by substituting for subsection (b) 

of sectioJl 1 thereof the following: 


'27 F.R. 4(l"n::: CFR. ]n:;n-(i:! COIllI)., p. (102. 
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