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,r.~(.:::,.);~~ ;~" "'" ." " group;,.alone would not have:enough ~~tes says gender may fie considered if. "r~sonably··'C. 	 ..,.. . '. '; •. ,'" <, .• :.. 

.', . ~i:::i~;:~: ~~·.r,:·~~~!:::.!t,.;;;;;},~~':f;;:·.;r;'":;::·.d~fe;lf~t&ir~rile~!)ute,'iAriQ,~om~n:s':' 'I. :,·.necessary to the normal.opera.ti,on of ,public
/' , " . . . .,(....;... "'" . ~.:;'<~: .:; ::;::;~~~.or.~~~l)n!jn~~'.forefro~t'of~e :~ffort. t/le .'" empl~YIl!ent, public::.~.u~~~~~::Qr~p~~~c: ~~I!-
;' .' . LOS :ANGELES~\Vo~e:'l. s . grou~,s a~f;)~;;i)~t';~beftiat9ga!,e\~()p.j,,1No~~na:~ount;ed· .tractm~.. . , :. ..'." .: : ':,::{:.:~ i~: i ::;~' ;i: : ' .. 
i'.' marshaling forces'nationWld~ to defeat:a.pnr,;.,jor51-percent of the, vote .and ~hit~ made UP: .. A Field Poll tak~n .m..December}Qund that 

, posed November ballot initiative in California '. .78 .peicent,aceordirig to'Mark. DiOimillO'/ of '.' after being read a portion oft~e:initiiltiY~;'60 . 
· . that w.0uld e~d state ana looilly spon.sored ~~::; theindepende,nt Field POll.;':,.';. ': ..• ~."~'. . pe~centof voter~ ~l:lpp()~t,~~:~t" .,. ~.~~r~:. 
· 'i' fimiative actIon programs:. '.. . (':' . '. .'.;lQ~ ..fight 9verl@Imath-:e. acti9n .Is. not.a '.while 30 percent O~:lt;:::.:::;:;.,:,:,j:,~~·',:; . 

. In a news c?nference last wee~, o~g~rs >,ne~ OI~.h.~r~.J:;;O!~i,~~.t~.~p~~), ~!~~r .-:~~~ers·.of th~:pr:o~;.~.~~9:,~J,;the.~.ta~,e 
· . for the Campaign to Save Women s Rights and· of the ffi1tiative:' Jast year moved to eli:iitinate ,Republican PartY andJ1iej.~epu~li,can·t:l(lti.9@:; 
· ..: Civil Rights, a cOalitiop·ofl00 groups, said the ;'. race and.genderconsiderations in hiring and.' . Committee, ·charg~~ttiaf'.'alftrii1ativef;action' 

.~. ~o~ iWf:ia:tive would ~ women and Illili~r-".\ ,contr(lc~~ for'~g~ndeS,.aOO departments wh~re'. law~. discrimin~te .a~ainst..w!Ute· ~en' :iui~:~y 
.... : I~~ .Ill ~g, ~ntracl!Dg and .~~ege.'~~~7.:\1.tte,:~sQ?t.,ljmited;~~ .sta~~ ,-o.~ J~e~.I~ws. . ~tat~. empl~n~ ~~~~!5~e:~:~'J:~~,~.~t:~~,;~~. 

·.;",;.SIOOS· and would,gutl~ws prohiblting'~,~~·Lash8umme~,::r~gents. of tl,ie .UmversltY of .. JUdged on medt al~n~:.:·,;·;.>'.~.I~·r:'''';;~i'/;'' i,.. :",;.·,. :: 
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,.:::;;·;ered more than l'inillion slgnatyre!i;O,~uPPQrtli";;;{;:'""""'_:3 "" .. ,.,; r.t~:,.,,;".. < r~C'1 ··"P. professor 0 anthro~lOgy'at~()null",Sf:a~e 
. ;; ..::,:~an.a.that.the'ini~tiV~i~ likely t~q~<¥YJoi jJ;l:<;;~)".':';,:'.' ";',< '~(": ". :~ ........ ' ....:I. :., University at.,Ha~.'andco;:sJ>t?t;l~{:6fjth~ 
• ,:,;,dUSion 09 the'NO'jl:mberball0t: Iriitia.JI¥..~:;~;~~ax ~tat~ f!mp(()ymen~· '. . proposal. "OVer ·the. ~st ~O years~e~~has 
, ',;,pered 'by)ackoffunds and slgnatures,··,tlte ::,;,,;:,· '.": 1" T . t ',' ··ht't· b' been a 18(kJ.egree sbjft'awayfrom mdiVidual. 
:;;:,~'~'.:~~.~ll~t~. ~o~e th39 $lj~wA9~."A:t"l!P.. ,1r.;~1}; .S.O.Ul5:,..', .0 e, "'. . rig~tsand to:vards grou~. entitlem.en~s..'We're 
."" ':"'managerReneeRamsey S31d.: "'..;:.~~: I;' ":;{:,:."".,,,".jJ '.' d'" ,: ,., "";~ ."'''':'.d''· ". 't·: " " . trymg. to erase tllatfor everybody.~ , " . < ' 

::.': "Those'who wOuld s~~ oufright;aJid;~J~?J~:'Juuge .Qn·m,erlt a one~; 'But'oPpoIientssaytli~'ini~ii~ve:wQwdJ~ve
. flscate our opportunttles have made their . '. ..' .' .' .., thedpor open for sex discrurunation. At.'nsk. 

.'\ move and we are here.to tell them that this is . ~alifo~ followed smt and voted to endaffir- they say, are progTams rangingfroin thoSe 
~...~.,,~.,I§:.~ as far as they'll go," said Prema Mathai-Davis,:;> ~tiveaction ,in admissions~ whi~h. has wven .·tItat target girls for Science ·dasSes to'others 

", national executive direCtor of the YWCA and nse to student. protests> and slt-ms at .the 'that select women for jobs like firefighters. 
I:. ,. 	 ro-cbairwoman of the anti-initiative campaign".Berk~JeyandLos Angeles campuses.. I , Five local highsch~1 girls on the basketball 

:which.is backed by the National QrganiiatiQn . , . In a separate development, offiCials thiS team dribbled a baD at the news conference to 
fQr Wo¥nen, the Mexican American Legall)e.: .weekaonoun«:Cd.that another Californi~ pro- suggest that even girls sports could be elimi
fense and Education Fund (MALOEF)arid the. . . pcisat 'that· would deny citizenship to children nated if the initiative paSses:: .' t:·::.,'.' •... .. :' " 

· .. NAACP Legal Defense and Educatiomil Fund. bqrn to illegal immigrant mothers on A'meri- "This takes' women back to Secorid-daSs 
. '; The fate of the California initiative is being .. : can sOil did n?t' get .the '433,000 sigm\tures . status,~ said Constance Rice, western regional 
.' dosely;watc~ed across the country. Five o~er .. , nee<ie<i.t? qualify for th~ ballot. " I. counsel of thl: NAAC.P...Leg~J)efense Fund. 
• .' states7."Flonda, Co~rado, Oregon,Wa~; >;.Orga,ruzers of the drive to save affi.rrhatlVe Organizers of the campaign to. defeat. the 
.. :''100 'and .Illinois-have 'siinilar propositions in; . <;IcHon ,Said.their. greatest challengeis q'taking initiative said they hope to garner bipartisan 
· . ';;the wox:f\s, and in Congress and 17 state.legis-·.:;. ~lear to voters. what the propOSition, officially· support from women and are plarihing'to mO
.' ':, latUres:bills liave been introduced to curtail or: . JitIed the. California Civil l{ights:Jnitiative, .bilize student votes, ·smce 'poDs showcoUege· 

!.' end affirmative action, according to Eleanor, .~tandsf~r.They il!>inted out that now~ere in' goors largely tend to favor keeping affirmatiw 
!Smeal;ptesidentofthe FeministMajority,~an 'the initiati~e do the words "atfirritative action~ :. action intact. StudentS from -'ii>Ocollege: 
': .advocaci'group. :, . . '.' ~.' ap~and. said many people do not :realize . around the country 'have agreed. to spend ;thl 

.When the Califorrua ballot initiative' petition . 5uchprograms Will end if the measure passes~' summer in Califoinia and work agamst the'ini 
drive was launched last year, it was assumed '''The initiative states California'''shlill nottiative; Sineal said. Students and othervolun 

\ . 'much of the opposition would come from black. .aiScd~inate against, .orgrant prefdrential teers will canvass door-t~oor.. distribute fli
i . and Latino organizations; whii::hiirunediately .,treatmenMo,any individual or.groupron the ersand workthephones.· • ..• : 

denounced the proposal and began gearing up . basis'9frace, Sex, color, eth,nicity,or national. ~e.are up against a well-fueled, deceptiv• 
. to fight it... . . '. . ..'qrigin lri tile operation of publicemplqyment, machinery, but whatwe've·gotis people pow 

. Bufit,quickly became evident. that minOri!YPUbli~.~~cat;~on. ~rpublic'~l1t~~ct:grI~ also: er." ~he said: ' .. ~,. . . 
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Embarrassment for Clinton 
I

t's difficult to embarrass Pres- ~e political, economic, social, cul· " AineriLs voluntarily to go along 

..,:.:., , 'iden, t Clinton. He isn't embar- ..tura1, civil or any other field." pn .. ",. with their cens.orship attempts, the 


. rassed by the Paula Jones law· ',' ':vatcfrelationships should be none " feminists are trying to get the 

. suit, or the illegal Indonesian of our government's business, United INations to do this job for 

and Korean campaign donations, much less the business oftlle Unit· them. . 
or the misuse of FBI files or the ed Nations. Article 11 would chain us to the 
criminal convictions of his closest Article 2 reiterates that the feminilit goal that wages should 
friends. . ' treaty would "el.imiJiate discrimi· ' " be paid on subjective notions of 

But we've finally found some- nation against women by any per· "equall value" rather, than on 
· thing that he admits is "an embar· son, organization or enterprise:' objective standards ofequal work. 


rassment.D It's his failure to per- . including "customs and practices." It woul'd also require the federal 

suade the US. Senate to ratify the No human behavior is beyond the government to establish "a net· 


· United Nations Convention on the purview of this impudent UN. doc· work of child-care facilities." 

Elimination of All Forms of Dis- ument. Arti¢le 16 would require us to 

crimination Against Women. . The treaty would mandate the . allow Women "to decide freely and 


He called a special .news con-·' longtime feminist goal of total sex- responSibly on the number and 

ference to proclaim his mea culpas . ua1 integration in the military. It spacmg of their children." In fem

in the presence of Hillary Rodbam would turn over to the United inist theory, this means that the 

Clinton and a half-dozen other Nations all decisions about mill- United1States would have to allow 

feminist activists.' He hung his tary personnel, including the . abortions at anytime for any rea

head, saying that. although 130, aSsignment of women to ground son. I 

other nations have ratified this cOmbat. On the other hand, this language

treaty, the United States hasn't, does not protect Chinese women 

.and ..there is no excuse for this sit- victimized by their government's 
uation to continue." Dn#I;~.nn 0," the UN. policy of forced abortions. China 

PressUre from the whining fem- .I,,"~ iUMfV 'J . takes the position that it is not 

inists may bave been one reason ~, (j,n Discrimination "respoDsible" for a woman to bear 

why Mi: Clinton went public with .... ~Jmore than one child. 

this demand. Another reason was .. Against Women would be Article 16 also levels a broad-

probably to deflect criticism from ,""""110ft kowtowm'10.0 the side attack on states' rights. It 

his Oval Office meeting two days W \of""" C " would :obligate the federal gov
earlier with Gen. Chi Haotian~ radicoJfimdnists...' ernment to take over all family 
China's ruthless defense minister law, including marriage, divorce, 
best known for crushing the 1989 exceeded only by its child custody, and property. 
Tiananmen Square pro-democra- . 1b monitor the "progress" made 

cy protests. . unlimited cnjJacity for under this treaty, Article 17 sets 


Do you suppose Mr. Clinton dis- legal . .J,:nI Tot uId be up a COmmittee on the Elimination 

cussed his shame about U.S. fail· nusc'I«-J. 1.4 wo of Disc'rimination Against Women 

ure to ratify this treaty with Gen. amassive interfierence consisting of 23 "experts." No 


·Chi? Unlikely. Nor is it likely Mr. Wit'h U.S. laws OS' ,.uoU OS doubt ithat means "experts" in 

Clinton registered -disapproval of "1[;1 feminist ideology, probably as cer- . 


· China's treatment of women or its Wl'th ourfi~~"""""_r#me tified oy Hillary Rodham Clinton 

policies of forced abortions and t:Ut':I,"' ,,"-", andlOr'1Bella Abzug. 
sterilization (even though China is balance. O'power.s. The State Department memo 
.a signatory to this treaty). ~ . that explains the treaty, which was 

American women are the most written by the late Edmund S. 

fortunate class of people on the Muskie, candidly admits that it 

face of the Earth. A treaty to . Article 3 would require us to applies "to private organizations 


. enforce. uniform rules for us and pass new federal laws not only in and areas of personal conduct not 

130 other nations, under the political but also in "social, eco.. covered by U.S. law." It also admits 

supervision of UN; busybody nomic and cultural fields." Article that the treaty completely fails to 

bureaucrats. could only diminish S would require us "to modify the take into account "the division of 

the rights and benefits American social and cultural patterns of con- authority between the state and 

women now enjoy. duct of men and women" and to federal governments in the United 


Furthermore, ratification of the give assurances that we are fol- States'!' 
U.N. Treaty on Discrimin,.tion lowing U.N, dictates about "fami- President Carter signed this ter-

Against Women would be craven' Iyeducation." rible treaty in 1980,and ever since 

kowtowing to the radical feminists,. Article 10 would make it a fed- the Senate has had the good judg· 

exceeded only by its unlimited eral responsibility to ensure "the ment to refuse to ratify it. I trust 

capacity for legal mischief. It elimination of any stereotyped the Senate will retain its sanity on 


,would be a massive interference concept of the roles .of men and this issue, despite Mr. Clinton's 

with U.S. laws as well as with our women at all levels and in all embarrassment. ' 

feder8.t-state balance. of powers. forms of education .... by the revi. _--;.1-"-,-------- 

Article 1 purports to abolish sion of textbooks ... and teaching Phyllis Schlafty is a nationally'

discri$ation against women "in methods." Unable to persuade .rrvrulicated columnist. .' 
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et us'depart from that eter
nity that is the Clinton scan
dals. Let us allow the "main
stream" (as in 

.dead-in-the-water) press to tussle 
, with this week's scandals, that is to 
say, new'scandals that 'by next' " 

month will be forgotten scandals. 

That is the way the American press . , • t 

operates mthe Age of COOton.., ~. 
 agams' ~ 

.' ' 'This week we have the story' ' , 
about those malodorous donations 

~~~r:JaaeTe:ed~'::d~f!d 
the Clintons' ongoing familiarities 
with the source of those funds 
namely, a Little Rock restaurateur 
capable of coojtiring up S6OO,OOO for 
The Cause. We also have the story 
of former White House Di.re<:tor of 
Administration David Watkins 

, revealing deta.ils about prior Clinton 
scandals in January's American 
Spectator. Mr. Watkins is now play~ 
ing the role John Dean once played 
in the Nixon debacle. Only Mr. 
Watkins has been closer to his pres
ident for a longer period of time 
than Mr. Dean, and Mr. Watkins 
reveals a more sordid story. Surely 
by the time you read this the main-' 
stream press Will be airing his alle-" 
gations frorri the ten hours of tapes' 
he did with Spectator reporter 
Rebecca Borders. The mainstream 
press would not be censoring the 
news for the ~erican people,
would it? 

So let us get on with another 
throbbing story, to wit, the "arts 
community's" angst over this year's 
reductions in grants from the' 
National Endowment for the Arts.
The cuts are the consequence of, 
Congress' attempts to balance the 
fj ral b d 
ede u get, Hundreds of arty

applicants who had become reliant· 
on the Endowment's munificent 
teats will have to make do with less 
this year unless. they can cadge 
more money out oftheir local com. 
munities. And their relations with 
those communities are not good. ' 
The "arts community" has the 
utmost contempt for ordinary 
Americans leading ordinary lives. 
Ourfederally-endowed Beethovens 
and da Vincis are more comfortable 
traipsing, hat-in-hand, to some 

, ,Washington bu.reaucrat Cast in the 
role of a Medici than in selling art 
to the locals. 

Nearly two-thirds of the 887 
applicants to the Endowment got 
nothing at all this year. That means 
many will have to go back to hang
ing out on streetcorners, scribbling , 

··, · ti 
.Artis c 

t'angs 

fiti 'an-" "-- .: 

".' g ,.~ f ' 

graffiti, and pursW:;{ves 0 ,petty 
crime. Many of the members of the 
so-called arts community are shift· 
less picaroons. It is a fact that there 
is a higher incidence of crime ' 
among them than among almostany 

. other stratum in our society. The 
aUtomobile salesperson is a paragon 
of virtue next to the average per
fonna..,ce artist. Compare the high 

,standards of sexual hygiene prac
ticed by golf pros and babysitters 
with those standards that -were the 
boast and the product of, say, the 
homoerotic. photographer Robert 
Mapplethorpe. 

Thus with the Endowment's bud
getary CUts we inight expect: some , 
small increase in the crime rate. 
Marginal dancers, pbinters, poets, 
and those most idiotic of all 
moochers, the performan~ artiStS;':
will return to shoplifting and pick· . 
ing pockets. Some will have to take
their lives of debauChery off stege.. 
to public parks and lavatoriel>~ 
where such practices are usually~ 
misunderstood by the vice COpS,4 

'Unlike' the bureaucrats at the 

Endowment these public servantS, 

in uniform do not provide grants for 


. squalid acts. They lock the "artists"~
fi . 

up, and the public is salis ed. ,
No~the "arts community" is: 

angry, "There. is a real sense offrus-. 
tration and anger," groans Lee, 
Kessler, executive director ofS<)me-" 
thing called the American Arts 
Alliance. Hercolleagues expect the· 
Endowment to subsidize their, 
inscrutable and frequently repek' 
lent output. The ."'"'ayer is to shell,. 

~t". 

Our/ederaIly-endowed 
Beetlwvem and da 
Vincis are more 
comfortable traipsing, 
hat-in-hand, to some 
Washington bureauaat.~' 

r 
'\\ ...~':.'~, . 
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out, notwithstanding local zmlIni-, 
Jaws, environmental standai'c:L%:: 
health regulations, and common;. 
standards of decency. Of the man)', 
delusions held by the members at 
the "arts community," one of theif:: 

" most popular is that they are th~ 
. !American equivalent of Europe'S; 
': royal f8ll1i;J.ies. They must be treat:': 
, ~ accordingly. Gove~ent is, bY.:. 

,", ·,~tg:u:'=:~U;~fo},;,··"
! downtown Chicago be without the" .' 
, federally subsidized lumps ofstone' 
· and the rusting metal 1DODStr06i.!~. 
ties that the aristocrats of the S~· 

; community provide? What Wo , 
· the sex perverts and other men • 
defectives do without the local per~ • 

· formance artists on stage? 1\. 

· Now the indignant artists are 
organizing. They are going to maB. 
·their congressmen protests -r 
assuming theycan mastertbe posW. 
system. Of course their congress~" 
men are now most likely Republt-· 
cans ane! devotees of Rush Lim·: 
,baugh. Their constituents want the' • 
budget balanced, even if it means, 
returning the members ofthe "arts
pommunity"tothe ministrationsot;' 
BOYtmment's most qualified IlJin.:.; 
ders, the police and the psychia.;,;
trists.' . ,', 

" R Emmett 1Yrrell Jr. is editor·jn... . 
«hie!ofthe Americml Spectator. .: 
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\::~'~!~}~~~!~~~,:hf~ir;~ fti~ri;i!( 'f:~Lin-
'!"'''t~n'r.ii..''MarY'Kinton ve~ture's, the'NAACP really 

~(,:L':'.:·J4·"';,"i-';4'("'·"~ ,,~": ',,'Il:'~:(,"": : " " 
do something to c6unteril(::t what she sees 

the ne",s media'~ practic~ of tr~ating blackness
.';,,::; ',/ '!.: "Ij'"!:": .. '~'~'.~.~: .... '. . ',","', ,.", 

crime as ,synonymous. Bufa.cutting-edge PR 
. "'T,.,L; '. ' :r,~:.· "4' ,':.:~ ~ " 

\..,!-,JJltJall;;ll,is just thekiri& of real-life a!1d relevant 

.. ,,', _(" {.~ :: , I. ,.' . ':, ,i :,; '1 '. , . 
board chairman William, F.Gibson; top , ' ':, ,-. ' I,: "":.-",,': '~. ,.-,..':-.': :., '..> 1.'<." !'" .. : ~ i" ',", -: 

,'.I!~!iJ9rrn~~,ex!!,I:.!!t!~Eldi~4!!I:~~!', B',~jllrn'',1· F. 
:Chavis,.bottom right, inherited an institution 

. '....~. it, : " , . : ~ c ,;', 'I: _' ,', ' , ' , 

built'bfsueh:lstoriedfigures as~W,E:BJI)J'Bc:iis;" 
, ":,,~'JI~ft;'a~d 'TtIu'rg~Od M.rsli:ilil. ' 

...~ ~ '''', .· ..t', ''':.;~;: :,:, 
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~(ri~w idea~;;~~s'~: '+~~~iIit~k~!Y~~": 
W9n'U~tiwY~y:~.~),. '."'.",1 ' .'.', ."" : ..:";;.r:

"Theyl:!on'ttalk to the common man," says IrVin. 
".When ittooril6;.to the; NAACP> tli~ Klntons are 

folks, and they have not ~n surprised by the 
scandalS' rOckirigthe' '6rgliliizati61i.' In' August;, th~ , 
of diiecfurs fired EXecutiv~ Director Beil.janllii F; 
only 16 mo~ths earlier: :;hlt~~ icha\lis' adnUtta(j:hat 
tied a pc;ltential sexual harassment suit out of court, 
ri16ri~y Withbt'ift~runff :th~ :iixii lji*d:Wit1(GhaVis's' 
public leanied what the board had knoWn for months: ' 

.ganization was:virtuallybroke;" 'In responll;le;'Msome 
the Ford FoUndation slowed or 
tile NAAcp·toUl<i prcw~' ifbad its-',-fari('~:sllillderfu' 

tlie"NAACP afloat/the board . 'the turl()ugh 
paid, staff. 'lAnd-, columnist ,Carl Rowan exacerbated 
in~ruaI,:facti9n,ansrh ,W~ert; he,. ~¢Cu\>~(L,;Will@ri.~,F. 
powerful S~ 9fJ:l1~.NAAfP.)19af~.of directors, . 
dipping" e~nse reimbursements and also spending

'. :."," ~," " 
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.Still, there's 'no denyiliir that local, ' 
unitS have been t:ainished by thebe;; 
havioriof NAACP;leaMrs. Chaviswas',f 
reckless and irilPolitic,:and: the 'board:' 
deserves blame'as' w~ll.Among iits.:: 
m~mberS, petty mtrigue and infightl ,!;' 
ing have contributed to'instituti()nal'·>' 
drift, depriving the NAACP of. a ' 
strong voice or a stirring purpose for" " 
theJ90s:(Board members are quicK to 
tell you that as long as racial: iriequali
ty exiSts in,America;;',the NAACP's .' 
mission> reIriams clear+tdfighi rac~,'~ , 
isrri;';;";but 'they:'arelesS"-readily able 
to answer 'the more 'difficult question:: , '; 
How? Or; rather, ,where? In the,;,: 
schools?, Iil,theworkplace?"Iir the',,,, 
coUrts? At, tne"Polls? Who knows?The\ 
board, still meets regularly to argue 
the.Civil rights questions' of the day~' 
but too much, of· the tirrleit-' me'rely' 
meets to' argtie: \, "H":"',' '. >,' , 

,,'''The;oyriamics of the'aSsOCiation~s: . 
inteihaJ,::pi}litical· wal~ \v6tkto' make 
it; eXttemely':difficUlt to,'rhariage 'the"": 
NAACP·,;'ahd restore' external: cohfi-, 
deri'ce;:';'Kelly'A1exander,Jrrof Char:.' ,",;" 
10tfe;,N':C;'; ,a second~genetalioM: '"'{-,;,.... --~--;~.-..:-...,. 
NAAGP bOard'member/said 'in :lr'>,...,nf"·"n....c,h,:,; 

"~To"sOme 'degreei we'haiJe be(:orTle:'1too m'"'ar(l~,I()DKIl:lg;~,as 
pOSe~t(t;o'Ui\\iaid"looking:', ' 'Bill (jibsOn, .k;"h;","~ 
embattled chairman. ''It evolved.' A series of electiori' 
brought the NAACP. ( . to splinterillg.'And uhClile~;ti()riably 
ovenvhe~g~amoUnCof,tiri1e' has been, ., : ' ,or"" ,";lJ'F~.':'" (J."" -" _ ,.'" :,1), ,'T. \"',~', • ,., ,,,' .n:":,,,"",, "":' , 
ourselves rat~er,.than:fight.~gon th~ outsid~;':"., ;";'!t. :~':' ':"'1. , IN ITS (;LORXJ?:1X9,dP~,!'1M~E,.,~t99,(1. <,u~ta!gl}~,1t.hen with ?th
"':,I:.ast ,yearthe NA'ACP'hifed ChaVlS, a'sOme-.yhat· i.uilikely YOU(lg, .,» ~L.~Q,l;lR[>_,,:,.QJ!..•m~ ,ir,(;mL!!nS;!§,},).tth~ ,p~,1t)~. tQ. ~QPft.IJ, .Am~n~il,!1 
leader'i'to'lremvigof;lte 1 it and 'gwde'; it: into' the:;~lst', century.' schools, parks,courts; voting bOOths, legishitUresand minds. So 
But over tiri1e~ills;Vision'l' otabig tent,imder,;whichiboth,ihtegra::, deeplyfcl~trenched\is\it"as;a .20tltcen~ury'AIneFiCan mstitution=
tionists'~and 'SeparatistSc'ould, lJleet....,:.cclashed'with;NAACP.,fn'idi~ and 'So magnmceiltly biJreaucraticare its workh1gs:v. 'that, its doc
tion;and ,the~deeply embedded :beliefs of ,the, mostly:i::onservative, "~~nts>constihit~ the lilrgest:colleCtioh:Of mlmusenpts at,the'Li" 
board.'Even ;before' his demise~whith was.fueled"by"!Us',ow-ifinS brruiY oH:ongress; 'fhe ptotagorustsm.its siory,:are'Some'of the 
discretions[ChaVis'; had':created iriteinaJenemies 'bent' on~'stop2,best~\<iloWh';naJnes 'trom'the' ~inooerrfrAfrican American"experi" 
ping' him:F'.I:"l;': '" :' ,:, " ;c' ;.','h," " ,t, :::':.:,. ',\;:T '.'0: erice:' W£!B!;;Du.BOis;;,ThlirgOOd :Marshall ~ Langston"IHughes 
:o;His,;ouster.efposed 'Some"df tli~,\iMer (weiiIhlesses: of'the Medgar EvenC'~nf"'t"": ''! n,I:(,' . ' , . 5)I,,;i '/! ~~', !:,,' 
NAACPrespecially'thecuttlifoat Wrangling;'It 'also· mcreased,the; ':.;,! I ts',fbpts'go;back to i the·fJist','decade iof the'cehtliry~a:, time 

. vulnerability ~of.his "(otnler :tlosest ally, GiosOnj whl>.will confront' when ,Iyrtehings' still' werff 'cpmmon; 'especially,iii, t1ie:SOuth. They 
an'effort:to'takinhe diairrll'ilnshlp'awayifrom: Jilin whentlie bOard sometimes eScalated mtomass violence Dy.white~la-gainst blacks, 
meets,to seIectnew:officersm February",An indep:endEmt aiIOitof' andione(such~ instance':;':'ifi,:l908':ini:,Spiirlgfield;'.,m. ,: prompted 
(jiOSoil1s ekpense accounfbilling-:-'-'requested',bY. (jibsoil':llimself", Oswaldf Giirrisoh:"Villard(,th~;::'gia:ndsoi1:''Of.;'ab'OlfiiQhist'~ William 
hasyet,:to'begiri: A ·,Price ~Waterhduse"auditmg team is helping: bl()Yd' Ca:rriSdni:to:Wriie;'anfeldt()rtatiori"titled;1~'Ttie'~eaIL:' sixty 
craft:fiseal'i::ontro!s\Ead T; SrunhOster;the:acting 'administrator:, peoplesignea itl:amoiig th~iri"MarY~',White,;o&mgtdtw'a: wealthy 
contmue's,to'try,'to raise' money ailddrumiup newimembe-rs' to\re!' white'i.Writerl·;HefiryiMoskoVitZ,~ a'-jeWis!i:soaaJ' worker; LinCtlll 
'pla'ce'thO~:whQ':feU away UhdeI' ChaVis.~:' >- .T·:,' ::':' ( . ,·,(1 Steffens;:.the"dean'of.ihe,fuUcifrakers;Hda,Bt'WeUsBairiett; a'cru

,In~the ril'eat)tinie; "th~.procesS for selecting'it Chavis, replace.:.' sadillg ,bl<ltk joumalist;~Jan'e:Addams,;,the<fourider'-of:Hull 'House; 
merit,has 'not,regUlf: Chavis (wno,· on·,his lawYer'S 'advice; \voiJld imd Du 1 Bois; the Atlanta scholar. who a, few· years earlier;'had 
make'()rily lfe'w.guafdel:lbril ihe:.record 'c6rriIlients~ fodhisiai'ticle)' formed ~a;tiVil',nghts';group"called- the' Niagara M6vementF:Re
sued~,the.NMeB:f6rJ~Wrolig£ul"terrhlnatioh,;out:rsettled:,out·;of leased',on'the:l'tentenarY;'of~tmCoII1~s'bihh;,FebiuatY:12;~1909, 

. court;! receiVirtg~ !twbm··. ..' .'Payments' and:dintiililedihehlilf ,Vil1ard~si;corr\p6s.ition:' urged':Arneii~ans}itoi:rise':up tonv,!behalf:,of 
CQveiagefor his:faiffiiy;,SO ite was,tlieseparatiotytliarthe'as::: black'citiZensj,~~>;,.y,~:" .i';r'~~~'\':tli1":i.'i •. iih':",;!·',.>,'i,.j~\·~j;t;i. 
sOciation!s'generhlooitnsel,'>Detmis' Hayes';sent;a: isenes'oh:eaSe: ' ,'~Arid IAmerlcans, did:. Or some"Alliericans'did, 'As OVingion and 
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.siicna.s·;Booke'r·';:, Wa~hington; a 
of Du ;'Bois, claiiried. tiie NAACP. 

goQdby 'aggravating'.racial ten", 
. made in the nation~s mainstream 
. . ~pectrum, M~rcus Garvey of 

tnCa:iolne(]lt~ (UniverSaI·N~gro. Improvement
foo integrationjsf,·too middle 

.~~~~~P~~~, ",";t"·'"nri" lie ·~~e~ds:~i~~.ny of. Ben: 
American ·blacks· theas7 '. 

it~:9f~!~pirrafe debate is more than a century ~ld. One 
.j 

ChaVis's otister,is all exam'ple of hlsto " 

. . In :tlIe' ,'30s; ·Du :Bois-i::-frust1:ated. by :\ 

. . 'tt? .miegratiori?u~theC~is 
;ito ereatetheli!'owhbusinesses'ratheritlia:n 

l:i'p",,::'<:;;;;J,. tiYWg to jdin . whlte 'entei:priSe;:.Tliisptit lilin in 'j
!r#:'i,'tdir'eict' ~oIlfuctW1th. the.NAACPJsJ' foUIlding .pr:inc:iple'~ and 

!.a' hi.(g~. p1,lblicsplit~ .White", the .ex¢(:utiYe 'secre- I 
•'~fo.rc:ed..\Dit'Bqis, tpi:esign"O~ning th~· Yfi:ly.for, a young 

mimed' Roy .. Wilkifis( tHe:.. mall' ,who .would later be~ 1 
! 

'!)ofhe tJ:l~~mQi.tprQmm~nffigm:~ mthe~rganjz3ti(:m;itogain' 

" ~'~hh~'ri~~~Brif~(~ fp~4~~~:NM€P l~~ 
the cp~, NAACRJaWyefsCliarles· Hamil


ltol.lstoifarld' ·His successor;.!FhtirgooolMarshall;;whlttled 

"!aws;JJleI),in 1945;1heNAACP began 


ass~!l1'bllnlg redU(:atIIDn·.. I~·I~··S',' '. ~()u1d' chlille.ng~;.PIes3y" v:Eergu~ 

. . that uphiM'school ,segre,. 


: ... ;7,"'....<::U1<:; -most famous 'of .these: Brown',.il..Topeka 
Bilqrd;o/ .. )wentt6the~,Upr~pl~ c:;ouit:wher:eMarshall 
argue?:i~; . its't1iling intliatcas~.!"tliatseparate·ScN)olswere 

·iiilierentlyunequat~the Stiprerrie Gourt overtiJrned Plessy.' The 
:Victory c¢mentea:the:NMCp!~place:in.hlst9tY.·Sedinng;for;·it an' 
.Un~hakable.~oraI ~tithpfif~ eYen ~s.~uilierI'ts~gregaFjohists and 
·Mc:G~{thYitesat:temptea t6 paint:it:as;aCoffi!ntiriistfr~nh c'; ;;. ,. ,;. 

,. :'i':)2he',1950s'and'~arIY4960s ~lso ·brought .the ;eqalescirig;of. a 
·broader'ciVil rights mOY'emenUfhe. NAACRhadalready.allied it
seJf:.:.WitJi· ,sevefai:J~Wish, Irr0ups; ;\fiditdiri'g: th6;;Anti~Pefamatioh 
~agUE{ of B;nai13:fith{ Uie:.AWerican Jewisli,CqqgFe.ss: iuuf the 

·AniencanIJeWish'Coriuriitte'e;.At the same', time;.a1hoSt,ofother
·Qi:ga~tiorjshaa':·beguhri:()J;inpb~"theiJ.:ifiemb¢rsfor;a~tiQn. 
These mciudM ili~ SOuthem.,ClirisWifl .Lead~rshlp'.Cortference, 
·led,;by,=.tliei'Ry\i~ M*tirt, Luther I\iitfJr:~,.,the. q()hgI;~ss ofRacial 

Socie~e:s;><, :.; , , ~uality;3rid: th,e Stugerif.:t:lonWioheilt,C06i:dinatmg: Cc.iinmittee. 

: ...:rlie,NAACP'Sl mission:; . . ,i)i~t~e{ t)ley; 6rganiwHlqriviole.ritmarcheS;~sit-4i~ at Segregat


. . prong~d'l F!Jr.'.;deaid~':the .'6:'rgai1ii~tiGn 'ilhl:i;:lviicriiiist 'e'9 !~~cK,c:()iiritersand:,9.~her; ma§s:::a'etiQn~prO~es~s;:T'IiO:ugh 

, legisllltion.:Ii.~orkea :,on NAA~P;:'I1J~ri.1b¢fs;;:, :ev~n';\\rhQli e~ap.ters. .'.partjCiPate~;~ect 

. lawbr~g. Itpres5ed for ,acpQ.fl',was·not·,:a1f1ivpiea~ta~tit of tltti~NMGE' lead,ershlp'i;.Butr'3S. 

'{ation,heifer education ,;,~:ITi3Iiy.. 'pOlic~" hauleq~ili6iisand¢o.f.;d¢irioristcitors· ,of!tojaij Jhro!lghout 
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','N'''AA.J~Cepll'":a~"",hca,~rl~'s'~t''."h",,i:0o're,,:~"b,s,r'oa.,~fdm",'dial~koi~~e,t~':m'~:" g~ti91}~',~~ qi,ti~;~ag~fo[;Ns, Iargest"ever, '~AACP ,Eair, Share;' agree:
',' I.d! ' "reiitarks'aootiftheADL"while'rrusm'hiininent•.in whichthe.Flagstar Corp., par~nt11 " 

, bla"d~ Am~n23;';~re o~~rtikeh b}revfrits:i
•fof;'P4~li~iYf~~i~Ai!Wg~;M:~a(r '~::'/:;:coinpariy,o(Denny:s restaurants, agreed to'" ,~\the fombC ~:~peech'bya'pie~tlSiyot;::' ',ChaVis, hOwever; tookastiikingly differ- provide more jobs and ' franchises ,for. 

,an~ jflvi~ iis,~~d~rs to:!:I~ide.for;ili~rn-~~as' . s ,sources' confirm 
selves whether f~akhan arid~s,f~lI~wer~ ~~",iri , .,Pt:~,;;j:'(;:~'£;fi "," 

J~~"\',.~.:.t..", ,?:.j~~r!:-;).~~, 

.i.:;:!'>.):~:;:,:\7r""f>;;; /;, ,',"',\l?',C,' 
~.~~~\mo¥lQg! t<i~a~~;mo~i,!~;,it1o~;; ,~!l; ~ 
s~e~b\th~dilYi,lif,t,~.rltJ:lf'~~iran;:~~~Y,I~,d~
~o\lll~.:Mu,!iaininad.''Ir,am,;appaIl~d. ~t 

;J~i1f~~~;f. 
somethiri' about. Mtiharilfuad and on' black
"!,' "~,-'.. j,g "':J. ,- .~'I;'~-" ";:-i' ",. ,- "" "1" ,.' ",~., 
1~d.ers'it6;,~s~fe ~etn~lve~:fr:otrl F,*a
~:.'.f~Y,:,IQ~*Iy".Reb~;, ~t, it r;p:e 
N'ation5>.f,JsJaI'!hp~~:,~oilf~ie~I1~,,that:~as 

"a$, 'pa~~;~d,cliafg~:~s'an ,Ui:geh~;Whlte 
,HouSe bFiefin '\,F,arritkba'n aI:lilbtiflced that"" .' ',.,' """,g, ,.", .. , '" "" ,
he WasHemotiri!Fhls aide:';" 'ql: : 
/·{~ti(f~)gwtb4 ¥et: " rfit.e
~~t?nnJ?Y: :Io~!>ing:'~ ;rh~t,or;ical~' ~~(;,at 
,~~;M>J.;. AtWe.!~~:W~~~prif~~~~~¢~h~
"ccUSfd the,@p,(jr~pY)llgp~,9Iac,k.qrgaru
~tiQ~~;\:,r~(~,rrWg>!-Q,J.;:. . ,. ' ,;jpy~~tiga

I: ~ tion:of:ari·ADL; contraCt; ~',who ,,31
/' ~~ge.qi~; ga~h~ft;d.iiif2~~~~ii; 9i!~,~~99w 

.qiw"iig~t~:~9p~,',(1:~,~)r.r~,' .. '¢(ld-,j' ed:with,a Settlement;betWeen vern
,1rt~~J/ arid?~e":'ADL;::WhlI~::'deilying,:~y 
~Wro~~d5~~,ijg;:,t.~~sAp~;~~l~eiI ;tQ~1 a.i$~n 
,Fra'nCI~O,,~o.Urt 6rd~r';ri6t;,to u~,.iillegal 
means tqgath~r inj'orIilatibQ,) ,", \, ';':'~'" 
>' A fhlrtyofJtlX:es.Ian~ec:tinriewsroOrils;as 
,Jewish' groups,stiff~ri~"theii:,,'rondemnatlon 
of the Nation of tSIain. Themajorblack6r

enttack., , '.' "", . blacksdTheco!1lp3ny:had been fa~With 
"He 'did: notmentioIl,tl:!~ ~ccusations a PR disaster following charges 'of I4ce dis-
against th~,APL: Instead;h~ a[iplauded the crimiilation atvanousDenny's restaurants 
action taken ,aga,inst Muha!llfl?ad::;-;;and arQund tile country.) , """" , " 
II,I<ld~ y.~tapo~er oyertureHto F~akI:!3I,l,! But; \vhenpresented ~tIlthe opport~
,~;!'T~~MC~.js prepar~to believ~;Min- ,tYvto;r~~h out to;aQontr:~<litiop.aI, even 
ister, Farrakhan's statement tbat ,he ,is; nei; ~?,~~r~versi~1 audi~nc,E1; lie ~d wiJHngly do 
theranqserrut:iC.not'~tan~',w~ioo,~Jor- tba~t~Wlth or,wIthout lJoard,~llpport. 
ward to concrete. deeds in ,the Juturetbat .·F,qT)~s!ance:in ,repruary, .}Vhilebgard 
wquJ~;~1iis statemen~,7.Ch<rW.~(fin memoer ;Madison and C, Delores Tucker, 
~; sta,t~p1el1t,:: q~yjs'aIs<> 'TIe~ted .pis", ~ '~;!PfIU'~llti~ mernber ~f tbebQant of tr:ust~ 
for a sUJl1Il1it m~ting ofAfricap. ~~pcan ,e~s, ~er:~:pjcke~g IIlUS~C ~tpr~st1tat sold 
!eaqer~; and sai!I F.~~s p~ge tQ,par': "g3,ngsta:~~p;~;Cljavis:took a,more forgiving 
ti.qpa~~'Y~e,'\\re!~,?~!>Y the N~CR:~ , .pgsi!io.n;)<:veg,' thol!gh S9fl?~ of the lyrics 
·;'·i.~h~, Si>!:~<.i,"~QQg'}~Y.lish.;grp!.1ps',,,; are, ~~deroi.atoiy,an4d.etrimental to. the im
anq, ,w,jtQih th~:<NMGJ>;iW~~r:!::, members ',age .of :African; Am~r:idmsthe said at an 
~gan".to.. b;,ril.9\lt.,jP.. sign.jfi<;il!lt,nllQ1~~. 'NAACP'~sPo.~r:~.i:ap,mllS1.~,mscussion in 

:~':W~;J9st,~tWQr~~. fUJ~hhunjdr.eds of.~ple. , Washingt~n; ,th~; NM.CP.~captiotcondone ' 

, 
, , 

scure,Farrakh3I,laide.;, ' 
'" In,November',of i93, ,KhaIlid Abdul Mu

ham:fnad gave, a s~h atNew.]ersey's 
Kean College iIi which~ he described, Jews 
as "bIOC$llck~rs",<h:ainiIlg th~ ~lack ¢om
lJlunity ,anp,.said,tJ:ta~"whit~ ~ South ,Afri
ca.-;~:vep. white.,babies~eser;yed .death. 
At the ti1n~, the speech received, only scat-
teredo ~xerag~~ But,in,January,: Nstorian 
~oger .wijkins•.th~,nephe:w .0f.Roy, W~s, 
Wrote. in th~ New York, Times thaJ' b13ck 
faculty at Keari who'did not criticize Mu

, ~aq.haq,;'f;,riled to:,uphold.th~ best tra
diti9Qs9f,th¢.bla~kstruggle;?,Tifues,colum-
niSfA,M. 'l~~rtili,aI::weigh~:it:! thre~qays 
Iate~>,bht~tiPgthe:~NAACP;:t\'!~ ,BIa<:~.Cau
~s,;ai}~:H~ J~c~~J9r,~'anying,:th~rn
~1:veS>}Vi~,~e sal~!n:n~n, for, a,iiew.ijolO
,<;au?~.'\~~ ,qay~ la~~~; t?¢.,Aqti-~f~tion 
,League,ran a, fWI7pag~'ad 11) th~Ttm~tpat 
qyotedMu~al11mad'sspee~h e,xiensiv~ly 

inay~ thoU$3Ilds,::, .§Clys:, a)~~ce ,qlose to 

. N.MCP ~~~r~Sini;t:J~~",'1s's,,~tat~mer~of 

,so~dario/~Xfi~F i;.~~,sgurc:;e,:1'<lys, 


'<,'"'~'J"'.'-. a~;~(U:::iq;,jQt 
. 

' 

biaIlk~t ce~Sorship,off~I!i':,;:.:" ',.: :,,', ' ; 
"~ ',lnce9Sfd at ~ C~Yis;s, po~itiQ!l;,and go-it
,alone attitude, Tuc,~~{3Jjd M<!dison mount"' 
'eda double:teiinl ,attack Iat~r 'tttat, month I 
,wrin,.;'th~~NMG,R.'·~(~~~.iIJi~w \'9rk. 

;r;--:':.~;. .L(·...-:'~;.l~, j 
! 
I 
I 
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4 
I 
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1 

'f~,t~Md,ller.s,lilaI,<,e. ",,), "':'.,", " 

..ellUdiat:4'lg~~¥?Mui gapgsta
rap~IlUol~Cly ~: ,ltS."Own "execu

, • -'I .' 

,", '~.\;.: :;._l'~\r .: 1>...3; ~, ~ ,'.' .1', " : ' ) .','. 

;mddentillustfated Chavis's 
o.r~rru'll~tlt:mitl itinocei:t~e';!Befo~e~ndorsmg 

~"UI~"',<1)~a(J'" 'Jo.¢ M~sonJv~nt~es,. G~aYis 

""~'!.,~,.... ",~,,,,!,' " , <iiPya~.~e:b.oaI:d ' fot sup-; 


, ,Br9~a~ly",sp.¢~t m6r~:QJne ire, 

difjei:E~n,t, ,~~ ;~i>p6sed tp :Qiffer,ef,lt.and 


effectiye., ,'" ", ' 

,,c+,llqt;ey'~n\Wpen"Gh<lyi,s 3I,ltjcipated opposi

~; 4~\yQ~P.;s9rlletirii.eSign~r,e, it. In,April, 

for mstinee" many Jioard- members were 


" .'t(j!~I~,~(J~¥~ ,~~yi~ Rev, 
, ,:Mth'onY9fUI~ ~~i,t cliapter h,'I4 
W~I,d a' (:~~~~ial. ~in~ta.t!o!l' ~q!Y:,<lialogu~" 
Wi~.,~tth~}; <:<!JIe4Jh!=,bIil~~,~Qmmunitis 
_	natiqn~~is~,~Oti Pa!i'-MtiC<!nil:it.I~a4ership. 
1'heint#ting wasn'.t to.qilly ~IfU!d~e; tW9 
-members of',the. national board who ,'are 
frpri,{"Dt;troiiIwew,a~ut it, 'and 'itW:aS (01
l~wed:bY,<tp'ub,licbl?ck JlIlity,raIly. :JMinyi
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.Scholarshipsand Race 
Years ago. waiting fon college president in 

his office. I picked upa copy of the Chronicle of 
Higher Educatio!!. I h~ve not missed an issue 
since. This large-size weekly often breaks stG< 
nes that reverberate far beyond campuses. 

Recently, for ,instance. ,Paulette Walker re
ported that Colorado Attorney General Gale 
Norton bas "told the state's 28 public colleges 
they ,Should no lemger provide race-&pecific 

, 	scholarships, nor should they help select stu
dents to receive such scholarships from outside 
groups." But "wh~n a private orgaruzation pro
vides a race-based scholarship" and itself "se
lects the recipient, college officials may accept 
the money'- ' 

Through the Chronicle. J have obtained the 
Colorado attorney general's actual memoran
dum. In it she explains why she, believes that 
race-based scholarships violate the Constitution: 

"When a [publici institution chooses to devote 
some of its limited scholarship dollars to a 
program which is open only to certain racial and 
ethnic groups ... the institution excludes other 
applicants because of their race or ethnicity." 

She cites the 1995 Supreme Court d,ecision 
(Adara"d Ii. PefIQ): "fbe ConstitutiOn protects 
persons not groups'

The attorney general does note that a racial 

,\ 

classification can be permitted. but ·only if it is financial need and/or a disadvantaged backgroWld. 
narrowly taiJor~ to promote a compelling state This is just, what Justice William .O. Dougla:. 
interest'- However. in a memorandum bristling suggested in 1974 in his dissent in DeFunis Ii. 

with Supreme Court and other judicial precedents. ( Odegaard: . 
Gale Norton emphasizes that "the only interest . "Decisions (should be niadeJ on the basis' of 
which has been found to justify race-based deci individual attributes, rather than according a pref. 
sion making is' erence solely on 
the need to rem- the basis of 
edy the present- S W EE T LAN D 0 F LIBERTY race.
day effects' of Included, for 
specific incidents instance. said 
of prior government discrimination..•• (AI racial Douglas. would be the qualities of "a black appli

, classification cannot rest on some generalized cant who puIJed himself out of the ghetto" and "a 
assertion that discrimination existS in society or poor AppaJachian white" who had overcome other 
on a particular campus." - ' barriers. 

Since "there are no specific findings of inten- As the Chronicle reported, Colorado State Uni
, tional racrial discrimination by any of the institu versity started .l8st faD-before the attorney gen

tions of higher education in Colorado." scholar eral's memorandum-"to look first at economic 
ships that exclude all but one race are ,criteria that affect all races, but may affect 
,Wlconstitutional. Nor. she adds, can the goal of a minority groups more. Scholarship panels look 

, "racially diversified student body" be considered a secondarily at race, gender, and ethnicity." 
cOmpelling state interest. U.S, Supreme Court And Robert Shirley, president of the University 


, case law is undeniably clear on that, despite the of Southern Colorado, says that "most of our 

insistence to the contrary of the head of the Civil 6nancialJy disadvantaged students are minority, so 


. Rights Division in the U.S. Justice Department., 'we are able to help them with scholarships by 
In, an interview with the Chronicle of Higher using economic criteria." Minorities are 30 per-

Education, Nor:ton said that iristead of race-specif cent of that student body. . 
. it criteria for scholarships, colleges ought to use In a well-known 1994 case, cited by Gale 

Norton in her memorandum, the 4th Circuit Court 
of Appeals struck down a University of Maryland 
.scboIarship program for which only African Amer
. ic:iIns were eligible. (The rejected plaintiff. a 

Hispanic student, bad met all the academic and 
other requirements.) . 

Said the 4th Circuit in Podbemky II. Kirwan: 
.. "WhiJe the inequities and indignities visited by 
past discrimination are Wldeniable, the use of race 
as a niparational device risks perpetuating the 
very race consciousness such a remedy purports 
to overcome.- Last May; the Supreme Court 
refused to review. that decision. 
. Since the Supreme Coort's 1978 Bakke decision, 

a frequent answer to that criticism of raa!-Specific 
affirmative action has been Justice Harry Black· 
mun's statement in Bakke: "In order to get beyond 
racism, we must first take 8CCOWlt of race." 

Obviousty, race must be taken into accoWlt 
whenever there· is specific discrimination. But 
when general racial preferences-intentionally· 
and with government support-discriminate 
against individuals whO are not of that race, the 
Constitution bas .been sUbstantially diminished. 
'I)Us is also true of gender and ethnic prefer
ences-according to group identity-that cannot 
justify a compelling government interest. . 

WiI1iarO O. Douglas was right all along. 
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Border Patrol Agents Go South'forthe Winter as Buildup Blooms 

AP Photo G0101 

By ARTHURH. ROTSTEIN 

Associated Press writer 


NOGALES,' Ariz. (AP) -Border Patrol agent Eldon Hurst has put 

away the parka and is wearing his summer-weight uniforms. 


H~'s working 1,237 miles south of his usu~lpost on the Canadian 

border in Idaho,. and for the next month, he'll be.a lot warmer - . 

and a lot busier. The agerit has been reassigned to the ~exican 

border as part ofaU.S. crackdown on illegal aliens and drug 

smuggling along the nation's southern boundary..' . 


"I did not want to corne down here," Hurst said, "but now' that 

I'm here I'm enjoying it. I've been telling people that they had to 

pry me .off my snowmobile"to get me here." . 


. Fifty-two ,{eteran agents from around the country are now in 

southern Arizona for up to three ~onths to b61ster the 400 

permanently assigned Border Patrol officers here. . 


Fede~al officials announced plans last week to tighten control 

of the whole Southwestern border - with 300 addition~l ~gents in' 

Arizona .and Cal.ifornia. . 


1 For officers like Hurst, who ~an a t~ree-~an station at Bonners 
Ferry, Idaho, contrast~ between north and south abound. 

The southern Arizona region, the nation'ssecond-busie~t in 
illegal alien activity behind San Diego, had 227,000 arrests during 

. the fiscal year that .ended· sept.• 30. The Bonners Ferry station 
arrest~d about 100 i~ all of last.year. 

. The agents coming from -the North are. "just not accustomed to 
the.numbers," said Ron Colburl),.assistant agent in the charge of 

,the Nogales part of· the operation. "And they may be a little bit ..;: 
amazed by it." 

"We find groups of .20 or so corning acrbss all the time," Hurst 
said.' .' 


D~ug seizures' abound, too... . . 

In ~ 24-hour period this week in the. NOgales area, agents seized 


240. pounds of cocaine in a parked van, and recovered 1,000 pounds 

of baled marijuana that backpackers had brought across the border 

through a . canyon. . . . . . . 


At the Bonners Ferry station, Hurst had no drug seizures at all 

last. year. The worst he sees is cbntraband alcohol and cigarettes 

headed to Canada. A year and a half ago,' agents seized'a tru~k with 

246 case. of,liquor. 


. "It's no~ easy at all," Hurst said of the vastly different 

,setting and tempo. here .. "Th,is is the first time I've been down 

here." 


John France, sEmt from .Casa Grande in central Arizona to Nogal'es 

for three months, said another difficulty has been the isolation he 

has felt in the few days he has been on the job here. . 


"I driv~ through the drive-through j I eat fast food, we wotk 

long hours and the rest of the time I've been in a motel room," he 

said." . 

.. C4.... 




"NOTEBOOK', " N~ Y9rker from Leslie and An'drew,Cockburn. Ignorant, 

S' " ' , ',,' ' , " " , ' 
j 

" ill-intentioned and gossipy, the artiele has ,all the set 
, ' .,,' '. " ,themes o(its kind, There's the heroic; wannabe demo

dat: Muhammad al-MaSari, ari exiled, 4().;year-old profes
, IGTRANSrr: Mi~k j;iggerbecame hono~ry presi- sor at~ng Saud 'Un'iversity and one, of the country's 
dent of the Londo'n School of Economics. The' Clinton "leading theoretical physicists." In fact, Masar.i is a rabid, 

• adininistration saidi,t would offer Bosnia's Serbs political 	 fundamentalist, dabbling in theocrat,icincendiarism .• , 
and territorial conces~ions. Communists came to power One ofthe founders of Masari's "human rightS~commit~ , 
in Nepal. California kindergarten student Tyler Palm, 5, tee back in 1993,was a ssholar by ~he name,ofAbdallah 
was suspended arid faced wi,th 'expulsion, after finding a Jibreen. It wasJibreen who issued a fatwa decreeing the 
discarded razor blade and bringing it, to his school;, blood ofthe Shia in his country (mainly oil industry pro- ' 
which !:las a:'zero tol~rance"weapol1s polky. TheJusrice " Jessionals, loyal to thecountry's'institutions'and rulers) , 
Department r~po'rted that one in four prisoners in fed-" hala~ or permissible to shed.Jibreen quit:the committee' 
er.al pr.isons js not ' ," , 'not lorig' after it 
a U.S" citizen.' ' , went public; but' 
Gary Bianchard JAPAN SAYS IT ,SENT U.s , ' his'· outlook re~ , 
of Northampton, ' i WARN/Nt::. rr WOIJ\..D 8E " ,m~ctsthe kind 
Massach use tts, ,A.TT~INe:. PEARL HARBOR. .of bigotry' that 
was sentenced to BUT IT "".tl\SANJ,(OIJR LAli:. drives,it. Another' 
up to twelve years luminary ,of the 
in prison fortry-, ' " so THey'Re:APOL06lZII\'b. ' g'roup, Abdullah 

ing to kill librar- , , ';r's' S'EE.~, ABOUT ~"'/OOO #(ovRS tATE. Tuwaijary, is de
, " ian' Nancy Brady, ~ scribed as a ciVil 

whom he beat:libertarian: It~as 
with a book in "a men of his ilk,' 
,fit of rage" after' from ,the uni
she' told," him' versltles"many 
It was clOSing; ,~chooIed in theB 
:;ime. p,..Pbplica~ts " " (£S:,\§J' " 	 W:est, dWhlo fldiS-,

, ' ,lor JO s 10 	 tnbute ea ets 
, the Republican- ' ,C),','"Callingthe edu~ 
'controlleCl Con-, ,cat~d" group' ,of , 

gress were asked women "prosti
, to " complete a ,tutes"and "fallen 
, questiolmaire on women" and \vho,' 
'152 issues, in- gave out ~ the 

eluding , their '~~"~ . . 	 women's phone 
C I' b t ~ , -: ' , MIO ....._. U-,'NOW "'H'~'-,7JlI:' 	 ' b' .lee lOgs a ou u,.;..vE'II",.. p~.rr r~N~, 	 .... ,,~ num ers, urging ,,,,,,y~

8oJsw£Ss ~eol.lT ~ 84R,Q.EQS
the pope; Alex~' , vengeance be
ander Solzhenit- , . '. ., cause the govern
syn and "Hard Copy. ~ Daniel" Sterling 'of San Francisco ment had been too lenient. The <;:ockburns write-glow
stabbed his girlfriend seven times in the chest and back" ingly of .tworadical treocrats, Safar aI-Hawaii and" 
and drank her blood after they saw Interview with d, Vam- ' Salman al-Audah, who were arrested in a crackdown.Iast 

,pire.iogether. 'Tenjoyed the movie," he said. The House" Sepiemberas ~men whose fhfl\lence extepds across the ' 
. of Representatives passed GATT~ Bill 'ClintQn's horoscope ," .Arab Muslim wori(L" Hawaii is a wild ,'preach'er who 
said, "Individual who once deelared;'You don't do any- recently prophesied disaster for the United States and 
thing r:ight' now says, 'You're beauriful1 '" ,'., , , ' his country In the Gulfwar, warning his countrymen that' 
, ,,' , \" ' ,.', , . America had come not to-fight Iraq but to oCClipySaudi ' 

D "" ' , " ., "Arabia. As for Audah, we are told, he has many followers 
EPARTMENT OF OBFUScATION: A gener~tion', amongth~ ~gucated, that he is "another Khomeini," 

ago political voyeurs flocksd,to a Paris suburb and Some recommendation! Where a conservative state now 
returned with Ayatollah Khomeini's assurances that his rules, the Cockburns' heroes would' build a merc'iless 
I ran would bea constitutional demqcracy. A night of ter- ',o~e. ~t is men, Iike,Auda~ and' Hawaii alld Masliri who 
rodollowed. The enthusiasts went o~to other pursuits., turned the term "secularists" intO' something approxi
Now they',re at it again: this time the target is SaudiAra~ "mining a writ for banis!:tment and worse:The Cockb~rns ' 

, bia, and the place of pilgri,niage is London, where a write that the Committee for the/Derense of Legitirnate 
gro'upof religious extremists called the Commj,ttee' for Rights has made "i,,'olltine complaints" aboll,t America's, 
the Defense, of Legitirilate Rights in Saudi Arabia poses' S,upport for'Israel. More than that members ofthec01l1~,_ 
as ddendei's of a would-be democracy: News of the com- "llii~tee, arid, their slipponers, have been hounding the 
inittee, and a long apology {()r it, cqmes to usintre latest, Salidi govern men I since the Madrid Pe~lce Conference 

, , 
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of October 1991. Their:publicati~ns and cassette tap~'s,' 
h~ve taken the governmen,t to task for t4king part in the' 
peace ta.lks. They have condemned the Saudi state for 
inviting to Saudi Arabia 'Jewish rabbis"~presumably 
members of the AmeriCan Jewish Corlgress, theAmeri~' 
can Jewish Committee andoth~r American Jews. The' 
committee members have also called the U.N. an instruc 
ment of "Jews and ,crusaders bent on exterminating th~' 
Ml~slims an<;l co*fiscating their wea:lth;" The U.N. has 
many flaws, but it should be an easy Call between the .
Saildi dynastyand the zealots who have 'stepped forth to 
ch'aUenge it. We have a new assignment for the .Gock-, 

, burns: in the alleyways ofGaza the men of Hamas, soul": 
mates of their Saudi h~roes, anxiously await visitors from ' 

, afar. They, too, gurming for yasir Arafat, have been pro-, 
, claiming from the rooftops their devotion to the cause of 
.dem6cr;uic politiCs. Puff-piece, anyone? ., 

,B E~INDTHE CURVE: 

KEEP ;EM COMING:' 

,'School Survey Finds 'Violence 
All,Over; .BigCities'Ar~ WOr$l, 

~The Washington Post, No~emb~r 2 

REALITYCHECK: The:~~rd Fo~ndationhaSjUst'given
5550,000 to the 'NAACP. The foundation hasn't said 
whethe'r these funds <\redesignated to 4nderwrite the, 

'damages the NAAcplhasagreed to giv,e a former woman 
employee who xhr~atened to slie its now bounced chief' 
executive, Ben Chavis, for sexual.haraSsmen,t, or to pay' 

'the personal charges all~gedly incllrred py Dr. Willian;t 
. ' Gibson as ~oard chairman. Maybe Ford's larges~ isn't so 

clearly earmarked. The moneys, then, may simply go as a 
first paYJ)1ent on the, accumulated $4 milliondefi<;:it or to ' 

:can'y/the q)sts oCthe nextfewweeks. " " ; 

'H OME,NEV\,'S:This \veekwe' say a'sad go(:dbye to ASSo-' 
ciale Edi,tor Akx,mdcr Star, who moves on to edit Lingua' 
FrallNi, the <lward-winningmagaiine ahom academia.· ' 
'/ ' 

D~versity~mongering ~t the FCC~ , 

COLORTV 
,13y'jonathan Rauch 

T
'\' , I-)e Clinto~admi~istration made histor'y in July 

" .,,' when the Feder~l Communitations Coinmissiqn 
". '. 

, auctioned" off almost 600 interactive video 
" ' ' licenses. For years the government f061ishly was 


giViryg aw~yslic'esofthe broadcasting,spectrum; persuad~ , 

ing Cqngress to allow 4uctions,has been areal advance: 

The biggest V;rinner,was ,a Florida company ca!led Com- ' 

mercial Realty St. Pete, whose chief operating officer is 'a 

St.. Petersbtirgentrepreneur named James C. Hariley. 

Commer~ial Rea,lty ""on more/than $40 million wortJ:t of 


. licenses for about $33 million. It aq::omplished thistr,ick 
because, under'the 'rules of the auction, bidders received I 

a 25 percent discoun~ if they were owned and controlled 

by minorities 6r w0tnen-and Cominercjal R~alty's' rna

,jority ?wn~r was ~'woman:' After the auctipn,eyebrows 
Went up when the identity of the femal~o'\Vner became 
k~own:Teresa Hartley,Jariles Hartley's wife.' ' 
. When I asked Hartley about his wife's role, he said, 


"She's gOt a degreeih fin~nceand is very active in alot of 

businesses, weparticipaie in. She's amajority,Owrier, in, ' 

almost everything we do." She:plays a "major role," he 

said. so why should it matter that she's hiswife?"A lot of 

women are wives."He ha;d me'there.: I' . / 


Teresa Hartley's discount is paq of,a constellation of, 

rules that f""vot npt only ~om'en but, to aii evengrea,ter 

degree, blacks and, specified minority ethnic groups; 

James Hartley would have received his own 25 percent;' 

discount if he had been black :or Asian., The. superficial 

issue rflised by these race~,:ethnic- and gender-based ' 

preferences is whether. people like Hartley are gaming 


,the system. (Shortly after the auction; th~ .FCC duly 
opened an irlVestigation.-), Of course, gaming a, federal.; 

, program to maximize bene.fi~s i~ hardly ,musual. Ask any 
, tax lawyer or farmer. Th~bigger issue is whether. ,it 
, Il1akes serise fOi·the government to favor Mrs. Hartley 
because she is a woman .or to disfavor Mt. Hartley 

, because heis ;i'white man. For that' is what thepolic)' 
does, 'and on, pe<;uJiarly self~referen tial' gr:9unds. Anum :! 

i 

ber of government programs discriminate .t'O remedy:' 
, P<l:st discrimination, but this one does it for the sake of : \ 
ethnic and gender diversity~which, inpracti<:e, comes 
lmcomfmtablyclose to, discriminating for the, sake of, 
discrimination, ' 
,'Under a series ,of polici~s!dati~lg back: to 1978 and now ' 
ni{)stly mandated by Congress" the Ftc's preferences 
come'in /i;H1r basic~forms, primarily benefiting' minorities 
blltalso helping women. First, when the FCC weighs the 
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I . WJt Wtl5bington ,ost 
Ointon Invading 
GOP Strongholds 

DATE: 10- \<6-S~ 
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•~ aod masiden states w.ith 
,apo.ther 198 votes to be up for 

·"rabs, not including California. 

:~ 54 votes are the biggest jack
'1l9L, ' 

· Jpst afew days ago, Clinton advis

..,....djsmjssed Dole's talk ci fighting 

;(or. California 18 a ruse intended to 

distract Democrats. However, they 


CAmpaign Moves to Keep Rival OffBalance 
aDd-Texas? or'WilI beaasume his 

By PeterBaker victory is safe and frY, to'tengtbeo his 
w~ ....Staft'wm..r congressioJW coattails? ',' 

.If the ~ is'the goal, that couldSANTA ANA. Calif., Oct. 17
dictate tri#e ,to Places like MinDesoPresident 'Clinton sailed into the 

home of the Reagan revolution to fa. ~-dmrm~ needs to 
day, as his confident campaign began ~hia~ but where in
mapping out a strategy that would t.umbent ,~tic Sea. Paul D. 
stake a claim to'traditionaUy Repub W~''ta .aa tDQ8b fight, aDd 
lican territory and sweep along Massachusettl. where Sea. .JoIm F. 
Democratic congressional candi Kerry ~ could ..'the boost. 
dates. ~ House senior adViser George 

White HOUse officials woke up this . ,.nOPCMStepba,IuIos said OiDton would 
morning convinced Republican Rob bllI8noe his electoral interests with 
ert J. Dole did no real damage with 'those cf congressiooal Demoaata.. 
his assaults on Clinton's character : ,'':'aattJegrouud ~ rxes 
during the town hall forum in San are;a lots ci battlegrOUDd presideD-
Diego Wedne8day night. Comforted , tW states," said Stepbanopoul08. 
by poD numbers showing voter skep ' " Clinton would be promoting 
ticism ci ethic8J charges" they said " 'cancfidaries De.l:tweek 
Clinton will continue to ignore the is :iii:E'. , New Jeney, Micbipn aDd 
sue and leave rebuttals to surro ot1et,~,', states. -A presidential visit 

;w;..,.:.. doubIe-duty ..gates and television commercials. 
Instead, the president intends to :~~ Bob ~ (D-Neb.), chair

try to keep Dole off balance by cam ',. ci the Democratic Senatorial 
paigning in areas where the Republi ~pa!gn, ~, wants to·~. Com' add 
can should be winning, such as to ~C,QIprado, Kansas, Georgia and Ore
day's stop in this conservative ", ' to the list. While CIiDtoo rarely 
bastion of Orange County and a new :fkesexplicit appeals for a returned 
ly scheduled swing through the ~tic majority, the views be 
Deep South next week. espouses a--....7..".' beIp Democrats --,... 

Clinton reminded the crowd in Jerrey said. "Wherever be is going 
what he called '"the most Republican :and talking about bis issues, that 
county in the country" that he came 'helps. ••• When yoU've got UDity ci 
in 1992 and promised to be a "fiscal agenda. it's eootmoUsIy helpful'
conservative and still be progressive , "We're' not gOing to try to sit CD 

enough to mee~ the challenges of to Our'lead," said White House political 
day and tomorrow." dit:ector Douglas 5oeDik. ,

"Do you feel that we're better /)ff : Clinton plans to apead aBbot a 
than we were four years ago?" Clin few ,days before the eJ.ectioD CD the 
ton asked tbe cheering crowd. 'campaign trail, IeaYiDg Sunday for a 
"There has never been a partnership ftxJr~y 'Swing through New York. 
between the national government New Jersey, Ohio. Michigan and 
and the people of any ,state like this .Florida. After a brief overnight re
one we have forged over the last turn to Washington, be will head 
four years." back out to Alabama, Louisiana and 

As Clinton and his aides meet Fri possibly another southern state, 
day to discuss strategy for the cam such as Georgia.
paign's closing days, they face a ' The White House believes Dole is 
choice: Will Clinton try to boost his significantly ahead in states tbat 
prospects for a blowout victory by would give him just 52 of the 210 
making serious bids for states that eJectoral'votes 'needed 'to win the 
Democrats rarely win. like Florida 

l 

Glwaged their minds today after 
~{)OJe bought nearly $500,000 in 
,~visicm time in Los AogeJes aDd 
,~ major markets over the aext 
"~ days.'Believing Dole bas aban
cbsed media drives in Connecticut, 
.~~ York and Peuusylvimia, Clinton 

,.a,ides said they will reduce buys in 
thoSe states as weD to alJow mm to 
,~bere.' 

j'~":lP places wberehe is on the air, 
Clinton ,'iiuncbed a DeW commercial 
today feablring former Reagan press 
aea:etary James S. BradY intended 
to blunt Dole's character attacks 
without responding personally. 

OiDton spent much of today on 
congressional efforts~ beadlining 
three separate fund-raisers in South
ern CaIifomia, two for the joint con
gressiooal campaigns and a third for 

, New Hampshire Senate candidate 
Dick Swett. Today's abiJldjgs in Los 
ADgeIes were the first of several 
bigb-doUar events over the next 
week iotended to raise $10 million' 
to $15 million for congressional 
campajp 

That is also one of the reasons the 
president stopped here in Orange 
Cotmty. The White House consid
ered the event a"two-fer" beaiuse it 
could help Democrat Loretta San
chez knock off Rep. Robert It Dor
nan (R<alif.), one of the presiderit's 
fiercest conservative critics. 

Clintoowained the aowd not to 
become complacent. For the first 
time today; be added a turnout plea 
to his standard stump speech. 

"I'm telling you, the big question 
in 19 days is who's going to show 
up," he told a crowd of several thou
sand sign-waving supporters on the 
steps 'of the Old Orange County 

~urthoiise...Ai'eyou going to :show 
up?" His aJdeS pointed to, the 1994 
eJections when Republicans enjoyed 
historic success in part, they believe. 
because droves of Democratic vot- ' 
ers failed to show up. "Their people 
were motivated, our people stayed 
home and .we got our butt beat," said 
Sosnik. , . ' 

StaffwriterJoh" F. Harris i" . 

WashitrgtMJ contributed to this 

repon. 
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pole, in California, Strikes Hard 
~ . . 

At Clinton on Illegal .Immigrants
. 

Continues Attack on President on Range ofIssues 

By ADAM NAGOURNEY 
RIVERSIDE, Calif., Oct. i7 - Div

Ing into social issues he had avoided 
for most of this campaign, Bob Dole 
today asserted that President Clin
ton had bowed to "militant special 
interests" in fighting efforts to 
"guard this nation's borders." Mr. 

. Dole assailed Mr. Clinton for fighting 
efforts to cut government medical 
care for illegal immigrants with 
AIDS and to bar children of illegal 
immigrants from public sChools. 

Mr. Dole's' decision to focus on 
immigration issues came in a wide 
and generally fierce attack on Mr.· 
Clinton during a swing through 
Southern California. Mr. Dole inten
sified the assault on Mr. Chnton's 

. fitness that he raised in their debate 
on Wednesday, suggesting today that 
the Democratic Party had laundered 
illicit campaign contributions and al
luding to Mr. Clinton'S effort to avoid 
service in Vietnam. 

"I've fought before for America, 
and I think this is a fight for Ameri
ca's soul," Mr. Dole said, speaking 
heatedly and energetically at an un
usually well-attended and handsome
ly staged rally in a green and sunny 
town square here. "This is a fight for 
America's future. This is a fight we 
can't afford to lose." 

Mr. Dole urged the President as he 
had in their debate the night before 
in San Diego, to agree to a third 
debate. The White House today de
clined the invitation. 

The start of what Mr. Dole de
scribed as the "home stretch" of his 
quest for the Presidency' was politi
cally significant both for where Mr. 
Dole chose to spend the day and for 
what he said. 

His tour of communities around 
Los Angeles signaled that the candi
date is indeed serious about devoting 
of his remaining time and resources 
on winning this state's 54 electoral 
states. "We take California away 
from Clinton, he can't win," said Mr. 
Dole's campaign manager, Scott 
Reed. 

The choice of lines of attack on the 
President ·today seemed equally sig
nificant, as it seems fairly certain to 
set the tone for the final days of Mr. 
Dole's campaign. 

Immigration was one of a number 

of socially disputatious Issues raised. 
by Mr. Dole today, and in doing so he" 
followed the advice of Gov. Pete WHo' 
son, who rode the issue to re-election 
in 1994. Mr. Dole also spoke strongly 
in favor of a California voter initia
tive that would bar most state 'affir
mative-action programs and criti
cized PreSident Clinton for opposing 
a Constitutional amendment to bar 
the desecration of the American flag. 

Mr. Reed said the campaign had 
prepared television advertisements 
highlighting the· affirmative action 
and immigration issues. But, in a 

sign of the kind of backlash these 
issues can engender among some 
groups - notably among women
'Mr. Reed said .there were now no 
plans to ·broadcast them out of the' 
state. 

Mr. Dole's decision to attack Mr. 
Clinton on immigration came during 
a week In which he has repeatedly 
YJelded to advisers who have coun
seled . .a .sterner campaign counte
nance.· He made the adjustment 
smoothly today, and at times Mr. 
Dole sounded as if he were reading a 
speech from Patrick J. Buchanan, 
his conservative opponent in the Re
publican primaries, who made anti
Immigration a staple 01 his cam
paign. 

"Why are you paying millions In. 
taxpayer dollars to provide drug re
habilitation for illegal immlgnmts?" 
·Mr.Dole said to cheers here. "And 
worse, why are thousands of Callfor

. nlans the victims of violent crimes 
committed by people who should 
have been stopped at the border be
fore they so much as stepped foot in
the United States of America." 
r "Mr. Dole noted that Mr. Clinton 
had fOJced Congress, before It 
'agreed to an immigration bill over 
the strenuous objections of Mr. 
Dole's campaign managers, to drop 
p'rovlslons that Mr. Dole had wanted 
in the bill. "He changed It to allow 
il legal aliens to stay In public housing 

. for up to 18 months," Mr. Dole said. 
.. He changed it so that illegal aliens 
afflicted with AIDS cannot be denied. 
taxpayer-funded medical treatment, 
no matter how high the cost." 

Mr. Dole said the PreSident's fail
ure to keep out illegal immigrants 
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. had ended up costing states like Cali
fornia money in social, legal and 
medical benefits. 

"Let me make It very clear; I feel 
sorry for these people," Mr. Dole. 
declared. '~But 1t the Federal Gov
ernment can't stop illegal Immi
grants, they ought to pick up the tab. 
You should not have to pick up the 
tab in California. The Federal Gov
eJ:llment ought to do it." 

With that statement, Mr. DQle also 
appeared to add another financial 
pledge to his campaign platform. Mr. 
Dole. who has already prol!lised to 

cut .taxes and balance the budget, did 
not affix a cost to tiis pledge. Mr. 

.Dole put the cost of such services in 
this state at S3 billion. . 

From the start of the day, Mr. 
Dole's campaign aides today dis
played the kind of peppy confidence 
that Presidential .campalgn opera
tives routinely display on the mom· 
ing after a major campaign event 
in this case, the Presidential debate 
...,.. regardless of the performance of 
the principal. There were high fives 
all around, and when someone asked 

. the press secretary. Nelson Warfield, 
. about the status of ahead cold that 

forced him to missed some debate 
practice sessions. he spLin right on 
his heels: "My cold's much im
proved thimks to the Senator's great 
performance at the debate." 

Even allowing for the possibility 
that some of the exuberance was 
exaggerated, Mr. Dole appeared in 
particularly good humor and almost 
boisterous. And after a week in 
which Mr. DolEi seemed to be resist
ing the instruction of his advisers 
that he turn up his attacks on Mr. 
Clinton to turn the race around, he 
launched those attacks today with 
evident gusto. 

Mr. Dole asserted that It was time 
for' "adult leadership" In the coun
try. adding: "Perhaps never has 
America seen a politician who brags 
so freely . about promises he never 
kept, votes he hasn't earned, and 
goals he has never accomplished Qr 
virtues he has·never displayed. It's a 
charming act. But It's wearing thin." 

At the rally here, Mr. Dole stood In 

front of a lectern where the usual 
slogan. describing his tax cut plan 
had .been replaced with one that 
read: "Cast your vote with pride." A 
Los Angeles Times account of Vice' 
President. AI Gore attending a . 
$140,0000 fund-raising event in April . 

. at a Buddhist temple quickly found' 
its way in~ his stump speech. 

"They had a fund raiser at a Bud- . 



i · dhist temple in, Los Angeles, and the 
Vice President, showed up and ate 

· vegetables," Mi". Dole said. "You 
have to take a vow of poverty to be in 
that temple. Well, several of them 
gave $5,000. Next thing you know 
they're going to be having fund rais
ers at homeless shelters." 
"They'v~got such a laundering 

machine glting, they've got their own 
laundromat," Mr. Dole said . 
. Th'ough polls show Mr. Clinton well 
ahead in California, Douglas Sosnik, 
the White House political director, 
said today that Mr. Dole was within 
closer striking distance ~ere than in 
virtually any state east of the Missis
sippi except Indiana and Ohio. so 
that it made as niuch sense for Mr. 
Dole to try to compete in California 
as anyWhere else. 

Mr. Sosnik, speaking after a rally 
with Mr. Clinton in Santa Ana, Calif., 
said he assumed that Mr. Dole's key 

· goal now is also to help Republican 
Congressional candidates. 

"This is not about pride," he said 
of Mr. Dole's options. "This is about 
survivaJ." J 

. 
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• GOP: President's rival raises specter of 'aliens'of 

other countries committing crime, casting unlawful 
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ballots. 

By MARIA L. La GANGA 
TIMES STAFF WRITER 

R IVERSIDE-Republi.can 
presidential candidate Bob 

Dole issued a biting attack on 
illegal immigration Thursday as 
his campaign disclosed plans for a 
major shift in strategy-cutting 
back efforts in several Eastern 
states to pay for an expensive. 
last-ditch adyertising blitz in 
California. 

Touting internal polls that 
Republican officials said show 
Dole trailing President Clinton in 
California by single digits, the. 
GOP campaign readied a state; . 
wide ad\'ertising effort that will 
start with two new ads todav. The 
Dole campaign also said tha't dur
ing the remaining 2 '1 2 weeks 
before election day, the candidate, 
his wife, Elizabeth, and running 
mate Jack Kemp will make a total 
of 18 appearances in the state. 

In a them-\'ersus-us speech in 
Riyerside that played on fears of 
an uncontrolled border, Dole' 
raised the specter of "aHens" from 
other countries committing 

, crimes. recei\'ing driyer's licens
es, sapping public services and 
casting illegal ballots. ' 

"Why are you paying millions 
'more in taxpayer dollars to pro

\'ide drug rehab for illegal aliens 

in prison?" he asked, continuing 

the aggressiye tone that drove 

him in Wednesday night's presi

dential debate. 


'''And worse. why are thousands 
of Californians the Yictims,of Yio
lent crimes committed by people 
who should haye been stopped at 
the border before they so much as 
stepped foot in this country?" 

Imnrigr&.\,1t· bdl..-ocates, ,called 
Dole's comments indicative of 
what they view as ascapegoating 
approach to the issue that has 
beenappatent in CaHfomialin'te 
the,eampaign thatf-led.fo pass*g(il 
of Proposition 187 two years ago: 

The activists noted that laws on 
the bqoks prevent illegal immi
grants from attaining California 
driver'S licenses, from voting and 
receiving most public benefits. "It 
makes one wonder what be's 
talking about," said Linton 
JoaqUin, an attorney, with the 
National Immigration Law 
Center. 

Dole campaigned Thursday in 
both Riverside and Glendale
two communities where a strong, 
showing is critical to his hopes in 
the state. Appearing wi,th a bevy 
of area GOP candidates, Dole also 
pushed hard for Proposition 209, 
which would endgovernment-· 
sponsored affirmative action 
plans in the state, 

Both immigration and affirma
tive action will be features of 

the new ads to appear in Califor
nia, Dole's campaign chairman, 
Scott Reed, said. 

The new moves amount to a 
major shift, both in message and 
targets. Until this week, Dole had, 
carefully avoided talking about 
affirmative.action and had seldom 
mentioned illegal immigration. 

,His campaign had also been 
equivocal about how much time 
and money to spend in California. ' 

Now, however, campaign aides 
said Dole wO,uld spend between 
S1.3 million and $1,5 million a 
week on tele\~ision .advertiSing in 
California during the, 2 1;2 weeks 
remaining before the election, To 
pay for that, sources said thai his 
campai~n, wi)1 esset:ti~l]y e!~mi,-

New Jersey, Pennsylvama, Con

ne~~~~~:r~~;~Ws~~kf01~~:~n~

meeting In San Diego on 
Wednesday among Dole's 

feaat~o,i~;l ~:~~:~7~ ~~~~~i~c:~~
mcluding Gov. Pete Wilson and 
Atty Gen. Dan Lungren. 

' "We're ecstatic,"said Lungren, 
Dole's state chairman. "This is 
what we've asked for. This is 

more than playing the game. This 

is playing to win,'" 


Lungren added: "California 

becomes the keystone of the 

whole race. It doesn't mean 

down playing other states. This is 

one of several options that were 

conSidered from the beginning," 


As Dole campaigned in the 
state after his second and 

final scheduled debate with Clin- '. 
ton on Wednesday night in San 
Diego, he called for a third 
encounter. "I'll even furnish, the 
hall and the microphone," he said. 
He also continued the attacks on 
Clinton's character that increas
ingly are part of his speeches. 

The president's record is "an 
insult" to California voters, he 
said during his, address at the 
Mission Inn in Riverside, "Per
haps never has America seen a 
politician who brags so freely 
about promises he never kept, 
votes he hasn't earned, goals he 
has never accomplished or virtues 
he has never displayed," Dole 
said, 

In a rally outSide the historic 
hotel and in comments to report
ers, Dole derided Democratic 
finanCial practices; alluding to a 
Los Angeles Times story about a 
recent fund-raiser at a Buddhist 
temple attended by Vice Presi
dent AI Gore. 

"They had a fund-raiser at a , 
Buddhist temple in Los Angeles 
and (Gore} showed up and ate 
vegetables," he said, "You have to 
take a vow of poverty to be in that 
temple. , , . Next thing you know, 
they're going to have fund
raisers, at homeless,shelters," 

Dole again criticized the Demo
cratiC National Committee for 
receiving donations from an 
Indonesian banking· family with 
ties to President Clinton, and he 
charged his opponents' campaign 
with shady financial practices. 

http:thatf-led.fo


I 

r

) 

"All across the country, at 
Clinton/Gore fund - raisers, 
they've got such a laundry 
machine going, they've got their 
own laundromat, pumping money 
into every single place in Ameri· 
ca," he said. And then he paused. 
"Later on we're gonna get tough," 
he joked. "But not today." 

.Sharing the Main Street prom
enade dais in Riverside with I 

Dole were local Republican con· 
gressman, including Jay Kim (R
Diamond Bar), whose own suc
cessful campaign for Congress in 
1992 is the target of a three-year 
FBI inyestigation into illegal 
campaign fund laundeJ:ing. '" 

Three' 'Kor'ean-bcl'se~ 
companies-Hyundai Motor. 
America, Korean Airlines and 

. Samsung America-have pleaded 
guilty of funneling . illegal contri
butions to Kim's 1992 campaign, 
and a fourth company-Daewoo 
International (America) Corp" 
one of South Korea's biggest 
industrial conglomerates-has 
been indicted on similar charges, 

Kim has not been charged in 
the cases, although his attorney 
has said that he assumes Kim is a 
target in the ongoing 
investigation. 

Deriding Clinton for visiting 
California 28 times-frequently' 
with federal money for state 
programs-Dole told a small 
crowd of supporters that the 
president takes the state for 
granted and places the needs of 
illegal immigrants ahead of the 
needs of California ta":payers. 

"W'henever he. has to choose 
between California taxpayers and 
the militant groups who demand 
public support for illegal aliens, he' 
sides with the militant special 
interest groups,"he said. 
. Dole charged that Clinton gut

ted the recently passed illegal 
immigration reform bill by push
ing for an amendment to allow the 
undocumented to receive limited 

. free public housing. 
"He changed it so that illegal 

aliens afflicted with AIDS cannot 
be denied free taxpayer-funded 
medical treatment no matter how 
high the cost," said Dole. who 
believes that such AIDS sufferers 
should' not receive public care. 
"When the president finishe~ 
with that bill, it even opened up 
the possibility, of illegal aliens 
receiving legal driver's licenses." 
, With licenses. he warned, ille

gal immigrants might be able to 
vote under the newly enacted 
motor-voter bill. "The possibili
ties for electoral fraud are just 
staggering," he warned. 

At an afternoon raJly on the 
steps of Glendale City Hall in the 
heart of the hotly contested 27th 
Congressional District. Dole made 
good on his morning promise to 
focus on the par'tyand himself. 

Sinc'e longtime Rep. Carlos 
Moorhead announced that he 
would not seek reelection, the 
traditionally RepUblican district 
has become a focus of the intense 
battIe for the controi'of Congress. 

Assembly Majority Leader 
James R. Rogan. who stood on the 
podium Thursday with Dole and 
received a plug from the buoyant 
candidate for president. is in a 
tight race with Democrat Doug 
Kahn. 

Times staff writers Ronald Brown
steIn, Bill Stall, Tom' Gorman and 
Patrick Mc Donnall contributed to thl. 
story. 

i! 



DATE: \~-XCb-9b . .aJbe Wtl5Jjington ~ost PAG~: t\- \ 
in a religious institution" and that the 
DNC erred in failing to report the ONe Dollor ColltroversY Widens ~ 
$15,000 cost of the fund-raiser as a 
mntribution from the temple. She said 
the DNC will correct its report, but will~ Republicans Step Up -Criticism DOt retmn the ll¥lIley because the mn

By Ruth Marcus and R.H. Melton 
WuI\ingIl:IIIlUt Suff Writm; 

Republicans yesterday escalated 
their rhetoric over what they called 
illegal foreign contributions to the 
Democratic National Committee, 
while the DNC said it would investi
gate new allegations that at least 
one contributor at a Buddhist temple 
fund-raiser was given $5,000 cash in 
small bills and asked to write a check 
to the party. 

GOP presidential nominee Robert 
j. Dole accused the Democrats of 
laundering money from overseas 
sources. "They've got their own· 
laundromat, pumping out money," 
Dole said. "Now they are out raising 
money at Buddhist temples where 
they take a vow of poverty," he said. 

House Speaker Newt Gingrich (R- . 
Ga.) said, "\~nat we'reseeing here is 
the opening phase of what will turn 
into being the largest scandal in 
American history . , . because it in
volves foreigners being directly in
volved in the American political sys
tem, the American government, the 
American criminal justice system," 

White House Chief of Staff Leon 
E. Panetta, traveling with the presi· 
dent in California, said White House 
officiaJs are concerned about the ap
parent;,problems with DNC contribu· 
tions,' particularly involving Asian 
donors. He said the White House 
had asked the DNC for an explana
tion. 

The growing controversy centers 
on donations raised bv the DNC's 
john Huang. a former' official with 
the Lippo Group, an Indonesian fi
nancial conglomerate. ·Huang has 
raised millions for the party this year 
from Asian Americans. 

A month ago, the DNC returned a 
$250,000 contribution that Huang 
helped bring in from one Korean 
company after determining that the 
money did not stem from the compa
ny's U.S. operations, as required by 
law: 

Contributions from a Huang-orga
niied fund·raiser in April aUhe Hsi Lai 
Buddhist Temple near Los Angeles al
so have come under scrutiny, and con
trc:idictory accounts emerged yester

dAY: Several people named in official 

DNC reports as having contributed 


·$2;900 to $5.000 at the fund-raiser 

'W~ listed with addresses at or adja- . 

cent to the temple, Both the DNC and 

Peter D. Kelly, the attorney for: the 

.temple, said Wednesday that those d0
nor:'! were monks and other religious 
personnel with the temple. 
..10 a telephone interview Wednesday

.from Taiwan, however, the temple ab
besS, Tzu Jung, said that the temple 
only provided the site and. no religious. 
personnel had participated in the.event 
attended by Vice President Gore. 
MODks and nuns, she said, do not have 
"that kind of money," She said the tem
ple would not discuss anyone associat
ed with the institution and would not 
.comment on any of the contributor 
names listed with the temple address. 

One of the $5,000 contributors Jist
•ed; however,was Tzu jung herself, al': 
so known as Su-jen Wu, the name un
· der which she appears in DNC records. 
:In a separate interview at the temple 
yesterday, Man Ho, who said she was 

S\.1-jen Wu's assistant, said the abbess 

earned stipends teaching at a Buddhist 

'college in Taiwan and regularly re-

ceived payment for lectures. 


Another person listed as contributing 
$5,000 is a woman named Man Ya . 
Shih, who is affiliated with a temple 
branch in Richardson. Tex. She was 
quoted yesterday in the Wall Street 
journal as saying she had been visiting 
the Caliiomia temple at the time of the 

·ofund~raiser arid was approached by a 
woman who ~ve her $5,000 in small· 
bills and asked her to write a check for 
that amount to the DNC. She said the 
woman was known to her as what the 
journal called a "Democratic activist," 
but that she could not remember her 
name. 

Making a contribution in the name of 
another violates federal election Jaw. 
Employees at Shih's temple branch in 
Texas said yesterday that she had gone 
on a "retreat" and was not available for . 
comment. 

"We're looking into it," DNC press 
secretary Amy Weiss Tobe said of the 
Journal report. "We obviously had no 
prior knowledge and. are disturbed by 
this report." 

Tobe said Wednesday that "in hind
sight. it v,'aS a mistake to hold the event 

t:riOO:tioos were legal even though the 
site was "inappropriate." Overall. the 
DNC raised $140,000 at the event 

At Jeast Seven people who gave ad
dresses at or adjacent to the Hsi Lai 
temple in the town of Hacienda Heights 
were listed in Federal Election Commis

•sian reports as contributing a total of at 
least $37,000 to the DNCin February, 
or in coonection with the· April fund
raiser. Su-Jen Wu. the temple abbess, is 
listed' as giving $3.000 at a February 
dinDer in Washington. 

Another listed Contributor of $5.000 
in April was the founder of.the temple. 
Haing yun, who first met Gore on a viS
it to Taiwan in 1989 and who paid what 
Gore communications director LorrainEi 
Voles said yesterday was a "courtesy 
.c::a1l" at the White House in March. But 
,in an article published April 3O-the 
day after the temple fund-raiser-in the 
Chinese Daily News. a U.S,-published 

·:Chinese-languagepaper also widely dis
tributedin Asia. HsingYuri expressed 
coocem about the gathering. 

At anews conference after Gore had 
left the temPle, the paper said, Hsing 
Yun said he had agreed to host the 
~ent as a"socialvisit" and did not know 
Huang planned to use it as a fund-raiser, 
which he ·called "inappropriate." , 
: Another DNCcontributor is listed as 
Gary Hsueh, with an address just down 
'the.street from the temple. According 
to FEe records. he gave $2,000 to the 
.DNC on Feb. 23. 
. However, the occupant Of that house. 
who identified himself as jwi U, said he 
·had never heard of Gary Hsueh and that 
:he' had been living in the house for the 
past 18 months. He directed inquiries 
abQut Hsueh to temple officials. When 
asked about Hsueh, a temple employee, 
who declined to give her name, said she 
did not know him. . 

jun Li said his house. like others in 
the ·14-acre compound containing the 
temple, is owned by the temple. When 
asked if he Was a monk and whether he 
had contributed to the DNC, U declined 
to comment and again referred ques
tions to temple officials. "Maybe the 
temple knows," Li said as he backed in
to the house. 

Tobe said yesterday that "at this mo
ment, we're looking at that one contri
bution" from Shih. She said Wednesday 
that at the tiIne of the fund-raiser. a 
temple official verified that the donors 



PHOTOCOPY' 

,PRESERVATION 




DATE : .....;A~~~·-" __...Y.t:.-·"_'l!i0i)eNew Uork ~ilne~ PAGE: ~/J:-='.-!;:l~g__ 

wCalifornia Pandering 

A certain sadness attaches to Bob Dole's last· 

ditch' efforts to narrow the Presidential race. In his 
scramble for votes, Mr. Dole is rewriting history 
his own and the nation's - and repudiating what 
had been a strong record on civil rights during most 
of his three decades in Congress. It is not a pleasant 
sight. . 

Addressing an overwhelmingly white. invita
,,4ion-()nly audience in California this week. Mr. Dole 
.• :delivered a strong endorsement of the California 
'~ballot initiative known as Proposition 209. It would 
"seem to bar affirmativE¥-acUon programs by state 
and local governments - an extreme approach that 
even the current Supreme Court has rejected. The 
man who voted for the landmark Civil Rights Act of 
1964. and a stream of race-conscious Federal laws 
since then, could now be hear" complaining that all 
of these efforts. including many he had supported, 

. had turped out to be a "blind alley," helping no one 
while dividing the country. He tossed around code 
words like "preferences." and "quotas" and raised 
the specter of reverse discrimination. 

This was not the Bob Dole the country came to 
know in the Senate. Nor was it a careful reading of 

. history. Scholars generally agree that 30 years of 
civil rights legislation, including affirmative-action 
programs. have rearranged longstanding patterns 
of exclusion and begun to open doors that had been 
closed to blacks and women. 

Mr. Dole said he remained strongly opposed to 

racism and sexism and cast his support for Propos i
. tion 209 as a principled stand against unfair racial 
distinctions. "We cannot fight the evil of discrimina
tion with more discrimination," he said. Yet Propo
sition 209 is a retrograde measure that would de

, prive state authorities of what little leverage they 
have to promote true equality of opportunity ...:. a 
point President Clinton has grasped. 

Mr. Cllnton, whose "mend it, don't end it" 
policy has heiped defuse an angry national debate 
over affirmative action, opposes Proposition 209 
because it would bar an "extra effort" by govern
ment to make sure that "everyone has a chance to 
prove their competen'ce." 

Mr. Dole spoke in California in support of 
Proposition 209 last' spring. Earlier he introduced 
Similar legislation in the Senate as he got ready to 
run in the primaries. However, he never pushed the 
bill and, until now, has generally shied from the 
issue. His alliance with the anti-affirmative-action 
forces in California leaves Colin Powell and other 
fair-minded moderates who have lent their prestige 
to Mr. Dole's candidacy in an awkward spot. 

But it is probably Mr. Dole's running mate, 
Jack Kemp, who feels most uncomfortable now. Mr. 
Kemp promised reporters last month that the Re
publican ticket would refrain from campaigning on 
divisive "wedge issues." Affirmative action, as 
defined· by Mr. Dole, is just such an issue. 
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__.....L:.:..J..~'*'~-~_" Clinton's Supporters 
. In the next day or so, it was an

~ounced yesterd.ay. Bill Clinton is go
mg to gwe a major speech in favor of 
an? out~ining his proposals for. cam: 
paign fmance reform. There surelv 
are many metaphors we could com. 
pose a.round such an apparition taking 
place m the midst of this week's reve. 
lations ~about the amazing world of 
John HUang. but by now the Clinton 

'dPreSl ~n.cy is beyond comparison. Af
ter four~nonstop years of this. Bill 
Clinton floats in a realm of the brazen 
never before witnessed in this coun. 
try's pOlitical history. And the Democ
ratic Party and its high-minded intel
lectual apparatus swallow it with 
scarcely a gulp. 
. 'Given .the stakes at this particular 
Juncture m electoral history. it's un-. 
de~standable that significant Democ
ratlc defections 
from this Presi
dency were never 
in the offing, 
S/lOuld Mr. Clinton 
Ibse. and the Re
publicans hold Con
giess. the Democ
ratic Party lilt.ely 
would enter the 
wilderness for a 
generation. So per
haps we should be 
c?ntent with the few honorable excep, 
t~ons drawing a line at scandal-long
time Democratic consultant Ted Van 
Dyk and former Watergate counsel 
Jerome Zeifman published on this 
page. and perhaps a few others. We 
hflVe to note, however, that not one 
major figure in the Democratic Party.· 
~<!ne. has separated himself or herself 
trom the squalor of this Presidenc\, 
"fhe ~arty elders and liberal spoke-s: 
'!len m the press choose instead to 
lash themselves to the mast. at least 
through Nov. 5. 
: So we now have Senator ChriS 

Dodd obliged to Slt'p forward and per
spnally man the bil;;l'pumps while the 
J~hn Huang scandal !,OUl'S forth in the 
fmal week of the campaign. Docu· 
ments pried out of the Commerce De
partment this week show that :'olr. 
Huang: described by party spokesmen 
as a mld-Iewl nobody, had phone Illes
sages left for him at Commerce bv an 
amazing array of key Clinton crOllies: 
H911ywooli pal Harn' Thomason. who 
tried to capture the White HOllse 

. 
travel office; Denver lawyer James 
I.,.-yom. whose- report drove. the press 
off Wtitewater during the '92 cam
paign; Arkansas-in'Asia rainmaker 
Mark Middleton; Mack McLarty' 
8ruce Lindsey and even Harold Ickes: 
~r, Huang by his own account Tues
d.f!y met at the White House with the 
~esident "quite a few times ... many
times."· . 
~ Again. we wc:nt to make a dis-
t~ction between traditiomil politics 
a,Rd this Presidency. No one in poli
tiCS would blanch at senior Democ
rctts defending anyone or two of the 
Clinton scandals and outrages as 
they arose. Politicians aren't holy 
men and stuff happens. But if you 
roll the tape back to Bill Clinton's 
entrance on the national political 
scene in the '92 campaigns, one sees 
the first signs in the bizarre equivo
cations of "didn't inhale" and the 
draft-board mumbo-jumbo. Some
thing here was uniquely amiss. 

He won, But what was foretold in 
those odd early episodes reappeared. 
The Travelgate episode and the ensu
ing White House stonewalling was 
passed off by defe.nders as "inexplica
bly ham-handed," SomehOw the "inex
plicable" continued unabated-the 
equivocal excuses. the ideological sell
outs and buybacks. the stonewalling (l 
can't reco!lpl't. my memory is im
paired. I lied to my diary), the flouted 
subpoenas from Congress and the 
courts. ilnd the debauched procedures 
of the FBI. Secret Service and IRS 
("honest bureaucratic mistakes")
with the campaign's final week now 
spent mocking the carJlr~ign report
ing rules al1d defying a federal judge. 

But for all those Democrats who 
ser/ed long before Bill Clinton arrived 
and rewrote the standards of accept
able political conduct. it is beyond so 
much as a bleat of comment. 

"All unusuallr good liar." is how 
DemocratiC Senator Bob Kerre),. a for· 
m!:'\' Presidential contender. described 
Bill Clinton months ago in an inter· 
\·iew. :\,ot now. From the. Senate cam

paign committees, 
Sen. Kerre\' tries to 
ride tht" Clinton 
coattails with 
:'oleniscare ads for 
his candidates. The 
new standards are 
internalized. 

We think of 
Whitewater com' 
mittee stalwart 
Senator Paul Sar
banes, a Maryland 

Democrat. Sen. Sarbanes defended it 
all. and most skjJJfully. Then in the 
end. he signed onto the new standards, 
allowing the public humilIation of wi!· 1 • 

,ness Jean Lewis. Sen. Sarbanes knows 
, 

more than most. and we would give a 
nickel for his private thoughts as he en· 
tel'S the voting booth Tuesday. or for 
that matter the thoughts of Bob Kerrey 
or Bill Bradley or Daniel Patrick 
Moynihan. 

The painful imperative of ensuring 
Democratic viability for Ihe future is . 
we .. repeat, understandable. The 
screaming silence is not. And the flac
cid hand·wringing of editorial en
dorsements appearing now is margin
ally better than. but oddly reflective 
of; the flaccid tone set by this Presi
dency's first term. 
. Whatever the result next Tuesday, 
these same Democratic elites will be 
back in public the next day inSistently 
making their always high-minded ar
guments for high-minded causes. But 
Bill Clinton is debauching them as 
well: after this performance. there 
will be little reason to take their pro
fessions any more seriously than his. 

. 

/ 
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Civil rights office says Texas colleges can use race 
By MICHELLE MITTELSTADT 
Associated Press Writer 

WASHINGTON (AP) - The Clinton administration has told Texas a 
recent federal court ruling does not force the state to adopt 
strictly race-neutral policies at state colleges and universities. 

In response to questions from some Texas legislators, the 
Department ofEducation also said in a letter that the state could 
lose federal aid if it fails "to take appropriate remedial 
measures" to eliminate racial discrimination in higher education. 

The department said despite the ruling state colleges can still 
take race and ethnicity into account in various programs - a 
position at odds with that ofTexas Attorney General Dan Morales. 

In a letter Monday, assistant education secretary Norma Cantu 
disagreed with Morales' Feb. 6 legal opinion directing state 
colleges and universities to have race-neutral policies for 
admissions, financial aid, scholarships and other aspects of 

. college life.. Ms. Cantu heads the. Educatiori Department's Office of 
Civil Rights. 

One state senator who has been critical of the Morales opinion 
said Texas could lose up to $1.8 billion in federal funds if the 
state is found in violation of federal Civil rights law. 

Morales issued the opinion after the Supreme Court left intact a 
federal appeals court's decision striking down the University of 
Texas law school's fonner affinnative-action admissions policy. The 
plan~ designed to boost minority enrollment, amounted to unlawful 
bias against whites, the Sth U.S. Circuit Court ofAppeals ruled. 

Ms. Cantu's letter said the appeals court ruling doesn't 
invalidate all race or ethnic considerations in Texas higher 
education programs. . 

"It is the position ofthe department that under the 
Constitution and Title VI (of the Civil Rights Act), universities 
and colleges may, in appropriate circumstances, consider race and 
national origin in making admissions decisions and granting . 
financial aid," she wrote. 

Morales' office said it interprets the Sth Circuit ruling as 
binding in Texas, Louisiana and Mississippi and requires race 
neutrality. But other officials have said the other states aren't 
under the same constraints as Texas because ofa separate court 
case. 

ONE OF TWO 
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Black Baltimore County, MD, Police Officer Files 
Racial Bias Lawsuit Against Department 

A veterartBlack. Baltimore County, duct'ed an 18-rnonth iIlvestigatiol1 
MD, police .officer recently filed a into the allegation and ruled against 
$9.6 million lawsuit against the po- Settle. The department believed what 
lice department for racial discrimi- the officer was carrying was a cable 
nation. on a stick to open a locked car door; 

In the lawsuit, filed in U.S. District said Toohey. 
Court in Baltimore by Officer Calvin According to the Baltimore Sun 
B. Settle. the 12-year veteran alleges a newspaper, Settle is alleging a pattern 
White sergeant in the department of bias that predated the December 
fashioned a noose and carried it 1992 incident and ended with his and 
around the offices ofthe Western Traf- two other Black officers being trans-
fie Division in December 1992. ferred to patrol jobs last year. 

Police department spokesman Bill No heating has been set in the 
Toohey said the department con- case as ofJET press time. 
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Critics have accused Morales ofoverreaching, saying the court 
ruling can be narrowly interpreted to affect only the fonner 
University ofTexas law school admissions program. 

Morales' opinion "is not going to change based on a letter from 
the federal bureaucracy," said Morales spokesman Ward Tisdale on 
Tuesday. 

State Sen. Rodney Ellis, a Houston Democrat, said Morales' 
opinion could cost Texas. 

"I think that the letter from the assistant secretary for civil 
rights has $1.8 billion behind it," he said. .. 

The Office ofCivil Rights is assessing whether Texas has 
eliminated vestiges ofdiscrimination in its public higher 
education system. 

Ifdiscrimination is found, affinnative-action remedies could be . 
imposed. As a last resort, Texas could face loss of federal funds 
should its higher education system be found in violation ofthe 
Civil·Rights Act.· 

[discrimination] 
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Attorneys Stress Preventive Steps 
In Aftennath of Charges at Texaco 

ORLANDO, Fla.-Employers need to put proce-. 
dures and policies in place to prevent destruction 
of documents and to avoid the kind of embarrass~ 

ing mistakes that hurt Texaco Corp., a corporate coun~ 
sel told attorneys at an American Bar Association con
ference session. 

For both ethical and practical reasons, Joyce Margu
lies, in-house counsel with International Paper Co. in 
Memphis, Tenn., recommended making clear to all em
ployees that "whatever's out there, we'll, deal with it" 
and that employees should retain documents when in 
any doubt about whether they should be destroyed. If 
an employer claims a document has been destroyed but 
Ii 'copy shoWs up hi an unexpected file, it isa:wk'Waro. to 
explain why it is missing from the primary file, she said 
during the March 22 conference. 

When a discrimination charge is made, attorneys or 
managers should write memoranda instructing employ
ees to retain all relevant documents, Margulies sug
gested. Another method is to send an attorney or para
legal early in the process to examine files and collect all 
relevant documents, managers' notes, and computer 
messages, she said. . 

Management attorneys should advise their clients to 
implement record-retention schedules but make sure 
that documents are retained long enough to comply 
with regulations of the Equal Employment Opportunity 
Commission and Office of Federal Contract Compliance 
Programs, Margulies said. Once a claim is made, rel
evant documents must be collected to make sure they 
are not destroyed in a regular purge, she pointed out. 

Managers a1s,o should be instructed that good judg
ment and professional language is expected in com
puter messages, notes, and comments on daily plan
ners, Margulies advised. 

Plaintiffs' attorney Lawrence Solotoff of Solotoff & 
Solotoff in Great Neck, N.Y., commented that he some
times has suspected that employers tampered with 
records, but it is seldom possible to prove that docu- . 
ments are missing. 

However, he warned that plaintiffs and other sympa
thetic employees know to some extent what is going on 
in a company and that plaintiffs' attorneys often receive 
documentary evidence of discrimination from anony
mous sources. After the Texaco tape-recording was re
ported in the media, employees sent helpful documents 
to the plaintiffs' attorneys, he noted. 

Use Defensive Strategies. The Texaco case is typical of 
most class actions in that a gross statistical 
comparison-such as the percentage of minorities or 
women in management jobs as compared to lower 
ranking jobs-shows a problem, said management at
torney Gary R. Siniscalco of Orrick, Herrington & Sut
cliffe in San Francisco. 

"Most employers dig their own graves" because they 
fail to ,implement defensive strategies in human re
sources selection procedures, Siniscalco said. If manag
ers are permitted to ph:k whomever they want for pro
motions without soliciting applications, then plaintiffs 
can use gross data on pools of eligible people; However. 
an employer's use of a bidding system restricts the 
analysis to the group of people who actually applied for 
the job, he explained. 

A similar strategy can be used with outside appli
cants, Siniscalco suggested. Require them to specify on 
application forms the particular jobs they are applying 
for rather than saying "any available job," he said. Em-~ 
ployees can be surveyed to find out how many are actu
ally interested in certain types of training, he added. 

Margulies commented that many employers are re
luctant to rely on a bid system for high-level jobs and 
prefer to encourage selected people to come forward. 
She recommended keeping records of the people who 
were· contacted, which can show that the employer 
reached out to a diverse group. 

However, keeping track of people who were encour
aged to apply will backfire if the employer only talks to 
white males, Siniscalco commented. He urged the use 
of an objective method that requires employees to put 
themselves into consideration. 

Keeping a list of potential "star" employees who 
management wants to develop and move up is defen
sible if specific, objective criteria are used to identify 
people and the process is monitored, Margulies said. 

"It's not Just about numbers. It's about fair 

selection procedures and the best people getting 

picked." 

PLAINTIFFS' ATrORNEY UWRENCE SOLOTOFF 

Solotoff said that employers should define criteria in 
terms of job functions and warned that a standard such 
as "leadership skills" is a subjective psychological con
struct. 
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BY PAUL CRAIG ROBERTS 

~UOTAS: ABAD IDEA 
WHOSE TIME HAS GONE 


" 

TOSS 'EM: 
Americans 
hate race and 
gender quotas, 
and rightly so
they defythe 
Constitution 
and sap 
our ability 
to compete 

Paul Craig Roberts is John M. Olin 
Fellow of the Institute for Political 
Economy and Distinguished Fellow at 
the Cato Institute in Washington, D.C. 
He is co-author of The New Color 
Line: Hew 0u0tIJs and Privilege [)e. 
stroy Democracy (Regnery Publish
irw, October, 19951. 

R ace and gender quotas, long a festering 
sore, have become a hot political issue. 

, . Republican Presidential contendElrs 
Bob Dole and Phil Gramm have promised 
their abolition. The California Civil Rights In
itiative, designed to abolish that state's quotas, 
seems destined for the November, 1996, ballot. 
On July 20, the Regents of the University of 
California voted to end race-based employ- ' 
ment and admissions policies, and California 
Governor Pete Wllson, another Presidential 
contender, has filed a lawsuit challenging the 
constitutionality of his state's quota policies. 

A July, 1995, Gallup Poll shows that the 
public is fed up with quotas. Americans reject 
employment quotas by a margin of 63% to 
35% and college-admission quotas by 57% to 
39%. Favoring a lessqualifted "protected mi
nority: over a white applicant is rejected by 
84% of the population. Even blacks disap
prove of this policy, with 68% opposed and 
only 22% in favor. 

Quotas have many disturbing aspects, so it 
is not surprising that the pUbli~rejects them. 
Preferences are inconsistent with our color
blind Constitution, and they are strictly illegal 
under the 1964 Civil Rights Act, which is re
dundant with prohibitions against quotas. , 

. Quotas are the work of Equal Employment 
. Opportunity Commission interpretive regu
lations:...-themselves illegal under the Civil 
RightsAct-as well as federal judiciary. deci
sions. These decisions, which at the time ap
peared to be limited rulings to, open opportu
nities, for minorities, had far larger 
implications. 
BIG PlCTURL For example, in the late ,l900s, 
EEOC compliance officer Alfred W. Blumrosen 
set aside the statutory focus on intentional 

, discriminatory' acts against individuals and 
redefined discrimination in terms of statistical 

, underrepresentation of groups in the work
force. Under this approa~ employers faced 
discrimination liability if they did not hh:e 
minorities in proportion to their percentage of 
the surrounding population. 

This deviation from the Civil Rights Act 
reached the Supreme Court in 1971 in the 
case of Grigg8 v.' DuJu Power. Chief Justice 
Warren Burger saw the case in terms of op
portunity blocked by "credentialism." In its 
decision, the Court deferred to the EEOC 'as 
the implementing agency and accepted what 
came to be known as the "disparate impact" 
standard. which defines as discriminatory any 

policy or job requirement that does not pro
duce race and gender proportionality. 

The disparate-impact ruling made quotas 
mandatory in order to avoid'discrimination 
lawsuits, though this was not realized at the 
time. It was not until 1979, in United Steel· 
workers of America v. Weber, which upheld 
racial quotas, that Burger confronted the quo
ta implications of his Grigg8 opinion. Alarmed, 
the Chief Justice dissented from the Weber 
decision, accusing the majority of Orwellian 
reasoning that ignored "statutory language, , 
uncontradicted legislative history, and uni- '," 
fonn precedent," 
CASTE loetnY'I Neither the court nor legal 
commentators realized at the, time that Grigg8 
destroyed equality before the law. However, 
once racial imbalance became proof of dIs
crimination, white males adversely affected 
by quotas were deprived of the protection 
against reverse discrimination that. the Civil 
Rights Act provided. It is impossible to have 
a civil rights policy that requires remedies 
for racial imbalance and simultaneously recog
nize the adverse impact of the remedy on 
white males. 
, Over the past two decades. we have IDad

vertently created a caste society in which 
there are two classes of citizens: those who 
are protected by civil-rights 1l1oWS and white 
males, who are not. Equal standirig under 
the . law is, giving way to a status-based legal 
system akin. to feudalism, in which legal rights 
depend on race and gender. 

The emerging status-based legal system 
has dire impHcations for the market allocation 
of resources. Quotas have already emerged in 
the mortgage market (see this column Jan. 24. 
1994, Oct. 8, 1994. May 22, 1995), and some 
federal-employment poHcies explicitly proJuo.. 
it hiring on the basis of merit. Catherine Cri
er reported on ABC-WS fOliO (Nov. 18, 1994) 
that job postings for U. S. Forest Service 
ftre-fighting positions specified that "only un
qualified appHcants will be considered," and 
the Federal Aviation Administration, the 
agency in charge of air-traffic safety, has re
cently provided its supervisors with guide
lines that state: "The merit promotion pro
cess...need not be utilized if it will not 
promote your diversity goals." ' 

The exclusion of merit, is an ironic outcome 
of a movement whose goal was inclusion. It 
bodes ill for the U. S. as a competitor in the ~..., 
emerging era of global capitalism. 
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'STIRRING THE MELTING POT 
America has always be~n a melting pot, but not since World War II have immigrants 
composed so large a share of the mixture - 8.7 percent to be exact. That's just one of 
several surprises contained in a new demographic snapshot of the nation that is all but 
certain to fuel the immi
gration-policy debate. The 'ercentage of Where America', 
new Census Bureau re American population Immigrants

that .8 forelgn·born came fromport, "The Foreign~Born 
Population: 1994," re 1900 .... "".,~~.6% Mexico 6,264,000 
leased last week;depicts an Philippines 1.033,000 

1920.almost unprecedented Cuba 805,000 
EI Salvador 718,000wave of new arrivals in the 
canacla . 679,000 
Germany 825,000 

past five years; nearly a 
fifth of the nation's 22.6 

China 565,000million foreign-born resi
Dominican Repub. 556,0001980M ijfijldents came here since 
Korea 553,000

1990. Roughly a ,quarter of Vietnam 496,000
the 4.5 million most recent 

• immigrants were from 
Mexico. Large numbers 
also arrived from Russia, Vietnam, the Dominican Republic and the Philippines. 

All this may make for a more polyglot nation but not necessarily a more diverse 
one: More than two thirds of foreign-born Americans are white, 1 in 5 is Asian and 
just 7.1 percent are black. And the vast majority have settled in just six states, with 
California absorbing more than a third, followed by Florida, New York, Texas, 
Illinois and New Jersey. Although the foreign born are more likely to have gradu~' 
ate or professional degrees (11.5 percent of recent arrivals compared with }.5 per-' 
cent. of natives), they are twice as likely not to have graduated from high school. 

The new census numbers are sure to be a factor in the upcoming immigration 
debate on Capitol Hill. The. Senate will consider a five-year ban on most federal 
benefits for new immigrants when it takes up welfare reform this week, while a 

.~H6use committee is expected to weigh in on a bill cracking down on illegal aliens. 
Meanwhile, the Immigration and Naturalization Service launched a new program 
last week to pare t~e huge backlog of immigrants who have applied for citizenship. 
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!William Raspberry 

What Are 

We' Afrru<l' of? 


Hawaii's citi.zIe:Os may be about to do what its Supreme 'Court 
refused to do: Outlaw' same-sex marriage. The state' House has 
approved a proposed coostitutional amendment to ban marriages 
between members of the same sex. Approval by its Senate would put 
the proposed amendment. before the voters in November 1998. l 

The result c:ouJd be-in effect, if not in legal fact-the outlawing 
of same-sex marriage ;" America. Here's why: The U.S. Constitu
tion, in Article IV, requires that "Full Faith and Credit shall be given 
in each State to the public Acts, Records, and judicial Proceedings of 
every other State." That means that marriages legally performed in 
one state must be recognized by aU the states. 

Given the opposition to gay and .lesbian marriage disclosed in one 
opinion PoD after another, no state is soon likely to approve same-sex 
marriage directly. Hawaii did so indirectly when its Supreme Court 
rUled t,bat denying licenses to same-sex couples violated the state 
constitution's equal-protection clause. 

Legislative attempts to reverse the ruling failed, and now oppo

nents are Uying to·change the state constitution. The safest bet is 

that they'D ~ and that will settle the question of same-sex 


~ .nere is, however, another question that it won't settle-at least 
not to my satisfaction. And .that is, why are so many of us so 
adamantly opposed to same-sex marriage? 

There are two obvious answers: that the dictionary definition of 
marriage is the union of a man and a woman for the purpose of 
founding and maintaining a family,..and that same-sex marriage is a 
m1ation of the laws of God. 

The first doesn't present much of a problem in legislative 
draftsmariship. We already sanction marriages between people who 
have no intention of fonning a fami,Iy-senior citizens or infertile 
ooupIes. for instance. The second, being religion, is more the 
province of the church than of the legislature. That religious 
authorities might choose not to recognize the legitimacy of a union 
betweeD. say, a lee· Presbyterian and a born-again Hindu is no 
reason why a state shouldn't issue the .license. 

No. the polls suggest a repugnance that is more visceral than 
technical or religious-a distaste bordering fear. 

But fear of .t? That allowing homosexual marriages will 
increase homosemality and perhaps even help spread such diseases 
as AIDS? But that makes sense only if you believe there's value in 
keeping homosexuaJjty in the closet and that committed couple::; are 
as likely as casual sex partners to be promiscuous. 

Fear that some people ~~II abuse thl' privilf'ge. lor l'xampl~. by 
marrying AIDS patients in order 10 extend them medical coverage? 
But marriage seems a. more reasonable rein on such l'lbuse than. for 
instance. the District's Domestic Panners Act. whirh required 110 

particular show of commitment. 
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Fear that stretching the definition ofmarriage to include gay and 
lesbian unions Will weaken marriage for heterosexuaJs? But how? Is 
the strength of my commitment dependent on the nature of yours? 

Fear that homosexual couples will (gasp!) adopt children? And do 
what to them? Tum them gay? Leave them sexuaJJy confused? Make 
them laughing stocks? 

I confess that the idea of going against widely held beliefs makes 
me uneasy. Sometimes what we see as mere prejudices tum out to 
be the hard-earned collective wisdom of society. . 

But sometimes (as used .to be the case for trans-raciaJ marriage) 
they are mere prejudices-no matter what social or scientific or 

,. religious evidence we offer in their defense. 
I could. if I put my mind to it, come up with a fair load of evidence 

against same-sex marriage. 
What keeps me from doing so is experience. I've known enough 

committed gay and lesbian couples to lose. my fear that they are 
somehow dangerous. Many of these couples have seemed as loving 
and as dev(Jted to one another as my wife and me. . 

And if they want to mark that commitment, by invOking the . 
religious and civil forms used for the purpose. why isn't that allood 
thing? What are we afraid of? 
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ASthe battle over affirmative 
action heats up, I am brac
ing myself for the time' 

_ hen my side - the side 
that supports it -I~. . 

The winners will' be my rivals 
like Ward Connerly, the black busi
nessman who led the anti-affirma
tive action proposition that Califor
nia voters passed in November. Mr. 
Connerly recently formed an orga
nization to spread the movement to 
other. states. 

Martin Luther King III orga
nized a group to counter Mr. Con
nerly's. But though Mr. King's orga
nization may have some successes, 
ultimately the pro-affirmative 
action'Side will lose. 

Affirmative action was never 
supposed to be permanent. The 
question has never been whether, 
but when affirmative action is going 
to end. 

Affirmative action as we know it 
has been around for about 30 years, 
more or less. This is as good a time 
as any to consider haw well it has 
worked and whether it is still need
ed I expect it to end. I just don't 
want affIrmative action to end 
before its job is done. 

In the meantime, it pays to ask', 
what harm is it doing? 1$ it opening 
the floodgates to unqu8li1ied or 
underperforming workers at the 
expense of deserving white males? 

With exquisite timing, two econ
omists at Michigan State Universi
ty have uncovered strikingly per
suasive evidence that, despite the 
con~rns !O!~e~by _~ white _ 
males and others, so-called "affir
mative action" hires do just as well 
or even better than white men do. 

Economists Harry Holzer and 
David Neumark studied the educa
tion, qualifications and perfor
mance evaluations of workers at 
more than 3,200 randomly selected 
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Workplace diversity role for employers 

employers in Detroit, .Atlanta, 
Boston and Los Angeles. Employ
ers had identified workers hired at 
least in part as a consequence of 
affIrmative action plans. (Most 
were government contractors; who 
are bound by strict affirmative 
action requirements.) Their quali
fications and performance evalua
tions were compared to white men 
in comparable jobs imd to workers 
hired by companies with:Jut affir
mative activu plans. 

The results indicate that affir
mative action hires appear to do 
just as well or better on the job than 
white males and others who were 
not hired with affirmative action in 
mind. 

That revelation immediately 
brought up memories of my elders 
warning me years ago that I would 
have to set my goals high ....:. to be 
"twice as good to get halfas much" 
- as my white counterparts in 
school and on the job. 

But, the l'eSe8rchers' results are 
a bit more complicated than that 
White males were more "qualified," 
ifyou 190k at education alone. They 
averaged from a few months to a 
~ more schooling than minori
ties or women holding similar jobs. 

Yet, after some time on the job 
surprisingly little difference~ 
appeared in the routine perfor
mance evaluations of so-called 
"preference" hires, compared to 
white men. In fact, when broken 
down into subgroups, African
American women generally out
performed white men, according 
to the job evaluations. 

Curiously, only Latino men were 
"significantly" lower than their 
Anglo co~terparts in the perfor
~ance ratings. In a telephone inter
VIew, Mr. Neumark declined to 
speculate on the reasons Why. Since 
the sample of Latino men was 
smaller than. other groups, the 
researchers WISely refrained from 
making too many fine distinctions. 

Whatever the reasons for the dis
parity regardirig Latino men, it 
does not devalue the need for 
today's employers to broaden the 
pool of qualified applicants than 
emvloyers in past eras did. 

Perhaps the best definition of this 
form of affirmative action was 

........,~ ... 
. anniverSary ofthe birthday ofMar- . 

tin Luther King Jr. 
He defiiled it like this: "Look 

harder." 
. Employers facing' an apparent 

lack of "qualified"candidates 
should "try harder," he said They 
should take a second look at their 
selection process to ensure that 
standards are closely relevant to 
the job's requirements, otherwise 
they amount to a perpetuation of 
America's oldest affirmative action, 

. preferences for white males. 
Affirmatjve action as we have 


known it appears to be on its way 

out. But I expect the lessons it has 

taught us about the nature of job 

qualifications to endure. 


Since white men are the sIowest
groYIing group in the workplace, 

forward-looking employers already 

are finding they must cast a wider 

net for skilled job applicants and 

produce a more hospitably diverse 

workplace, whether the govern
ment tells them to or not, just to 

compete for the most talented 

workers. 


So far, the damage done by affir
mative. action appears to be, as 

Mark 'I\vain once said of reports of 

his death, greatly exaggerated. 

Instead, it has done aU Americans 

a favor by producing a workplace 


.	that is. far more integrated than 
most other aspects of American 
life. It pays to try harder. 

Clarence Page is a nationally 
syndicated columnist. 

articulat~d by Sen. Christopher 
Dodd dunng a panel on which we 
sat in Hartford, Conn., on the recent 1D 
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To help persuade disabled people like Lisa Kay Standard that they can return to work, the Hartford Life Insurance 
Company sponsors outings to places like the Everglades. Initially, Ms. Standard worried about her limitations ... 
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Finding 

Ability, 

NotJust 


Disability 

Insurers Turn 

To Retraining 


Injured Workers 


By JOSEPH B. TREASTER 

HOG KEY, In the Ten Thousand Is
lands, Fla., March 22 - Lisa Kay Stand· 
ard struggled to 11ft herself out of her 
long green canoe as it nosed onto the 
white sandy beach on this tangle of 
mangroves and palmettos on the edge of 
the' Everglades. At first, her legs failed 
her, as they often do. But with an extra 
heave the 26-year-old woman pitched 
forward and was finally able to step 
ashore. 

For nearly two years, Ms. Standard, 
who was forced to give up her job as a 
first·grade teacher because of a degen· 
erative disease akin to muscular dystro
phy, has been walking with ankle·to
knee leg braces and a cane and, for 
longer distances, riding a motorized 
wheelchair. 

These last seyer~l.days, tl)ougl), she.. 
has been roaming the Everglades and 
the coastal waters and Inlets of the Gulf 
of Mexico with a handful of other dis· 

abled people and guides as well as sev· 
eral specialists onre!labilitation and 
employee benefits, sleeping under the 
stars and keeping a watchful eye out for 
snakes and deadly spiders. 

The outing, sponsored by the Hartford 
Life Insurance Company, Is just one 
twist In a growing movement to get 
people off disability Insurance and back 
to work. 

For the Insurance Industry, the motive 
. is mostly self·interest: Easy profits as 
disability coverage grew In the last dec· 
ade to an $11 billion business gave way 

. to losses as companies liberalized their 
policies to attract more customers and 
claims multiplied. Facing a long·term 
drag on earnings, insurers determined 
that making money depended on suc· 
cessfully managing· the rehabilitation 
and retraining of injured workers. 

In all, life insurers earn one in every 
eight premium dollars from disability 
coverage. The .Unum torporatlon leads 

. the field,. with more than $1 billion in 

/T 
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and that if Congress wished another result lawmakers 
,could amend the labor law to add an opposition clause. 

.The S~h Circuit ruled that although the ambulance 
dnvers did not file an FLSA complaint Section 
21S(a)(3) requires the filing of "any complafut" not a 
"civil complaint," and the letters they wrote sithough 
not asserting any rights under the FLSA, wer~ nonethe
less sufficient. ' ' ,'" 

"To hold that plaintiffs have no recourse for such an 
'acti?n under FLSA defeats the purpose of the Act by al
lowmg employers to use economic consequences to 
prevent employees from asserting their right to certain 
working conditions," the majority wrote. ' 

. The dissent ob~ected that the county's decision to 
discharge the at-will ambulance drivers "was motivated 
by prudent business judgment. not a desire to retaliate 
against an assertion of FLSA rights." 

The anti-retaliation provision of the FLSA was not 
meant to "achieve this absurd result," Batchelder 
wrote. ' 

Five federal appeals court have ruled that informal 
complaints are enough to trigger the FLSA's anti
retaliation protections. Those cases were cited by Ellis 
as including the Sixth Circuit, in a 1992 ruling in EEOC 
v. Romeo Community Schools (1 WH Cases2d 264), the 
U.S. Court of Appeals for, the Seventh Circuit in 1991 in 
Crowley v. Pace Suburban Bus Div. ofRegionaf Transp., 
Authority, (30 WH Cases 761), the U.S. Court 'Of AJr 
peals for the Third Circuit'S 1987 decision in Brock v 
Richardson, (27 WH Cases 1689). and a 1984 ruling 
from the U.S. Court of Appeals for the Tenth Circuit in 
Love v.Re/Max ofAm. Inc., (26 WH 1360). ' 

By BARBARA YUIU. 
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Insurers Turn to Retraining Disabled Workers 
revenue from disability premiums In ' squalls, prowling raccoons and all 
1995, followed closely by the Metro- . manner of creepy-crawlies. They dis
poUtan Life· Insurance Company.; covered life without plumbing and 
Hartford ranked third with $562 mll- I the surprising comfort of sleeping 

bags. And every day developed an lion, up from $270 million three years I
edge that made it impossible, at least earlier. 

The shift toward rehabilitation has I for the moment, to keep dwelling on 
paid off. "Profits have been on the I fate and fairness and parts of the 

body that had stopped doing what rise," said Robert G. Taylor, the 
they were supposed to do and wouldpresident of John Hewitt & AssoCI-/ 
probably never work as well. as they ates, an employee benefits consult-· 
once had. .ing firm. "And premiums paid by 
, Before the expedition, Ms. Standemployers would be higher today If it 

ard, who lives near Atlanta, had been weren't for the emphasis on more 
wondering whether she was up to sophisticated claims management 
pursuing a master's degree In educaand rehabilitation." 
tion. Hartford has agreed to pay for Corporate leaders say that getting 
the schOOling so she can teach at adisabled employees back to work, 
higher grade level, where fewer acparticularly those with advanced robatics are necessary than with 6educations and special skills, saves year-olds. But now, Sitting on themoney in recruiting and retraining driftwood-strewn beach at nearby. and prevents losses in productivity ,Whitehorse Key, where her group : that are inevitable when newcomers had pitched igloo-shaped green tents join a company. . overlooking a gentle, rippling surf, itMore and more corporations "are was hard to remember any doubts. 

i 	 demanding good return-to-work pro
True, going back to college wouldgrams," said Ruth Brannon, a dis

be difficult, E:Spec;lally with a 13ability management specialist at the month-old son to care for, even with Washington Business Group on 
Health. an organization financed by help from her husband and church 
America's biggest corporations. friends. But her resolve was evident 
"They are modifying jobs and work in the way she willed the trembling I, stations and talking with supervisors from her legs when it threatened to 
and managers so they will accept pitch her onlo the sand and in the 
people back." tightening of her lips whenever 

One problem insurers face Is fer someone offered a helping hand that 
reting out fraud without cheating dis she didn't need. 

abled workers. The temptation to Much of what Hartford is doing Is 

advance questionable claims can be ' prosaic. Staff nurses and rehabilita

strong because disability insurance I tion specialists talk with doctors and 


, generally pays about 60 percent of a ' patients and then arrange for such 
, disabled employee's salary until ei- ' services as chiropractic sessions, ex
. ther recovery or retirement at age ercise and muscle-building' proI
65. grams, counseling In stress and time 

"There are rough spots," J. Robert management and weight-losseven 
Hunter, the director of insurance for programs. Since 1992, the company 

, the Consumer Federation of Amer has mortl than tripled its staff of 
ica. said, "just like there are rough claims managers, nurses' and re
spots in managed health care. Some- habilitation specialists to 535. 

, times there is serious debate over Once clients are recovering physi
whether this guy can go back to cally, Hartford administers aptitude 
work. • Is this the right therapy or tests and arranges for training in
should there be something else.' .. everything from job hunting to using 

(While workers' compensation in computers. It pays for tools; books 
/ surance for work-related Injuries Is and even uniforms for those switch
; mandatory in all states, disability ing. into new lines of work. It ar
, insurance - which covers Injuries ranges for transportation to job in

and illness outside the workplace  terviews and, In some cases, has paid 
is required only In a handful. Only moving expenses so people could ac
about one-quarter of Americans are ' cept jobs in distant cities. 
covered, either by their employers or In order to get clients settled Into 
at their own expense.) new jobs, or to resume old ones, the 

On the Everglades camping trip, insurance company works with em
which lasted five days, there was no ployers to install such things as
high-tech therapy. Rather, like Out flashing lights, magnifying devices ward Bound excursions so popular for those with Impaired vision and with young people,lts purpose was to special chairs, tables and lamps.help participants discover unsus ,Sometimes, too, Hartford hires inpected reserves of strength for over dustrial consultants to redesign jobs coming adversity. It was also a way for its policyholders. OccaSionally, it for Hartford to showcase Us new even helps them start small busiemphasis on rehabilitation. nesses, Including, so far, a tae kwonBesides the beauty of the wilder· do school, a commercial shooting ness, the campers encountered range and a company that special'squadrons of· dive-bombing mOSqUi.! Izes In coordinating family reunions: toes, a relentless sun, howling Hartford had thought an outdoor. 

challenge would bolster people's 

spirits. And the tonic worked. Susan 

Nichols, for one, Is regaining some of 

her self-confidence. A registered 

nurse who ruptured a disk while 

boating with her husband, Ms. Nich

ols figures she will never< again be up 

to lifting patients and spending end

less hours on her feet. But at 40, she 

has never worked anywhere but at 

St. Vincent's Infirmary Medical Cen

ter In Little Rock, Ark., and she wor

ries about presenting herself In Inter

views for office jobs. 


On the canoe trip, she left most of 

the paddling to others. But she and 

another member of the group, Melis

sa McCaskill, 31, chopped tomatoes 

and onions and chicken breasts for 


campfire meals. And In shorts and T
shirts, they combed the beaches for 
seashells, called out when they spot~ 
ted cruising alligators in the back 
waters and, after months of mostly 
staying at home, exulted In their 
new-found freedom. 

• 	 To hear Ms. McCaskill tell It, she 
could also use a lucky break. Two 
years ago, her estranged husband, a 
Icing-haUl truck driver. smashed 
through the door of her house trailer 
and shot her with his .38-caJiber re
volver, shattering her left elbOw. Sur
gery left her with a fused elbow, 
making it Impossible for her to go 
back to her job at a hosiery factory in 
St. Pauls, N.C. 

But under the terms of her dis
ability-insurance policy. her pay
ments will run out in 17 months be
cause she is capable of doing less 
physically demanding work at about 
the same pay as before. With a teen-

The shift toward 

rehabilitation has 

improved profits. 


ager and a 6-year-old to support, she 
has been knocking on doors, but her 
injury scares off most employers. 

"I've tried fast-food restaurants 
and motels, for housekeeping, laun
dry, whatever," said Ms. McCaskill, 
who stands nearly 6 feet tall and 
wears her hair in a spray of short 
braids. "I tell them about my arm 
and they say 'We'll get back to you: 
and 1 never hear from them." 

Around the campfire the first, 
evening, when it came her turn to 
describe her expectations for the 
trip, Ms. McCaskill's frustrations 
boiled over. Without giving detailS, 
she accused Hartford of giving her a 
rotten deal. She did not know why she' 
had come on the trip, she said, and 
was "not enthUSed at all." 

After' the others had turned in, 



Alicia Heine, a rehabilitation special. 
ist for Hanford, sat. under the pines 
talking with Ms. McCaskill. And the 
next· morning, as the canoes were 
being readied, she called the compa
ny's regional office in Atlanta to get 
someone on the case. 

Later, when she was feeling 
calmer, Ms. McCaskill said her em- . 

ployer had essentially chucked her 
out after her injury. A Hartford rep
resentative had spoken to her once 
and never followed up. And she had 
been left in the hands of a state 
vocational therapist who she thought 
had set her up for rejection by send
Ing her out on job Interviews without 
telling potential employers what to 
expect when she arrived. . 

A day or two Into the wild, after the 
canoes had glided through places 
like Gator Bay and Fishhawk Creek, 
Ms. McCaskill was joking and smil
ing and, with a renewed. pledge of 
help from Hanford, talking about 
getting on with her life. 

And there was more than a little 
serendipity out there in the bush. Ms. 
Nichols befriended a Hartford case 
manager who had joined the excur
sion only after two other employees 
had dropped out and who, like her, 
. was a former nlJrs(!. Their .convers/i
lions persuaded her that she had 
marketable skills after all . 
. And watching Ms. Standard charg

ing around in her wheelchair, both 
Ms. Nichols, with her bad back. and 
Ms. McCaskill, with her crooked 
arm, began to wonder whether they 
might not have unduely magnified 
their own difficulties. 

"Some oius are in one stage," Ms. 
Standard said, "and some of us are 
in another." . ' 

It was not until the iast minute that 
Wilderness Inquiry, a nonprofit or· 
ganization in Minneapolis that ran 
the trip, decided to add John Galland 
to the contingent of guides. Twenty
six years ago, Mr. Galland leveled a 
small part of the Colorado forest as 
he rocketed off a ski trail and never 
walked again. But that did not mean 
he was immobilized. 

In a wheelchair outfitted with 
knobby tires, he made beaches and 
scrub brush seem like a sidewalk. At 
the stern of a canoe, he delivered a 
powerful stroke. There was very lit
tle, it seemed, that he could not do, 
from setting up tents and stoking 
campfires to tying fancy knots and 
brewing exotic coffees. 

For the three disabled women, who 
have been coping with new lim ita· . 
tions for no more than a couple of 
years, watching Mr. Galland was 
breathtaking. 

"He's in a stage I'm not in," Ms. 
Standard said as the skies cleared 
one morning and a rising tide re
claimed the beach. "He's so comfort
able with himself, and so confident." 

Tracking Disabilities 
Most disabilities are caused by diseases, not by injuries, and more 
people become disabled when they are not working. 

Muscle/skeletal/tissue diseases 
;PEf1CENtbrp.is~Ii:ii:iE$);,jt~~;t 

Respiratory system diseases 
,;·.\~,;ti±::;(;~!:~";a 
Nervous system/organ diseases 
;,'Tji~f0;::0;7:~~'1 
Glandular/immune disorders 
~;;~;:J~:6'9 .. '90 '91'92 '93 '94 '95 

Sources: 1992 U.S. National Health Interview survey; National Safety Council 

The New York Times 

As Disability . Insurance . 
Grows M()re Common • .• , 
People wilh long-term group disability insurance 

25 million 

20 

15 

10 

5 

,'S5 'S7 'S9 '91 . '93 '95. 

• • • Insurers Feel Pressure 
To Get People Back to Work. 
Workdays 10Sl due 10' disabling injury or illness 
• HURT ON THE JOB fli HURT OFF THE JOB 

250 million days 

. Sources: John Hewirt.& ASSOCiates; National Safety Council 
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~iteHouse Memo on Fed~rarHiring 
Shows Defense~ofAffirTruitive Action' '-~ 

By PAt:L M. BARRETI' The memo observed that a'n agency's 
Staff R~POrl~r of THE WALL STREET JOURNAL ,"operational needs" also could justify 

~ASHL'ijGTON- The.Clinto~ adminis· preferences. The Federal Bureau of Inves
!ratlon said.t~at affi~matlVe·actlon efforts Jigation, for instance. may seek diversity 

" In fed.eral hiring don t h.ave to be c~ang~~_•._aJ.!long its agents in thl' interest of winning
drastically tacomply ~Ith a conservative ~ammunity acceptance and because of the 
Supreme Co~rt ruling Issued last year, need to perform undercover missions. Mr. 

'. ,The. JustIce Depart!!l~t.:!I!un~~d ·(ha~.·.:;Schmidt explained. But drawing a prin~i' 
, 	 theme In a, memorandum sent last week. to " pie, from Supreme Court precedent on 

the general counsels of all federal agencies ,. affirmative action in higher·education ae!· 
and released publicly Friday. At the same missioris he added that race should be 
time. ,though. the dense ,19·page legal only one 'among a number of factors in a 
analysis warned agency lawyers that to " :. ,:. 

, 

insulate themselves from reverse.discrim' hiring decls~on. neyer the sole factor. , 
,ination 'lawsuits. they mustbe able to Arr.lrma~l~e·actlOn programs shouldn t 
demonstrate a "compelling" need for hir- go?n Inde~m~tely. the Justice D~par~ment 
ing or promotion policies based on race. orrlclal said, althoug~ he dldnt explain 
, , Viewed together with the administra· how t~e.proper dur~tlOn. should be cal,cu, 
tion's courtroom defense of various race' lated In mdlvldual SItuations, 
based procurement policies, the employ· 
ment memo. underscores the White 
House's determination to defend most fed· 

. eral aHirmative acticn. despite pressure 

from the Supreme Court ruling. The one 

major exception to this approach was a 

decision last year to suspend a Pentagon 

contracting set·aside program that re

served about SI billion a year for minority· 

owned firms. 


The Supreme Court. by a 5·4 vote. ruled 
last June that federal programs using 
racial classifications have to meet the 
same tough legal standard - known as 
"strict scrutiny" - previously applied to, 
state and local government programs. 

The Justice Department memo. issued 
by Associate Attorney General John 
Schmidt, concludes that "the application 
of strict scrutiny should not require major
modHications in the way federal agencies ' 
have been properly implementing affirma

'tive-action'policies. ", He also stressed that 

the Supreme Court decision doesn't in any 

way restrict recruitment and outreach 

efforts ,that don'tjnvolve preferences for 

particular jobs. . 


Mr. Schmidt. the department's No. 3 
official and a key political contact with the 
White House. explained that the sorts of 
"compelling interests" that could justify 
preferences for minorities over whites in
clude "historical evidence" of an agency's 
past discrimination or "statistical evi· 
dence" of a current "under-representa
tion" of minorities in a given job category. 
He didn't explore how many agencies 
might.already have or be able to generate 
such evidence. ' 

/ ' 
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Sears Sets M,odel for Compliance,' 
With Disabilities Act, Study Says 

By F'RASCISE ScH\\'ADEL , 
Sti.11 Reporter of TilE WALL STREET JOl:RNAL ' 

. ,When employees complained about 
pain after foot surgery, Sears, Roebuck &, 
Co. allowed them to wear tennis shoes on 
the sales noor.' , ., , 
. The big retailer spent 5250 on an ergo
nomic chair for' an . ,with back 
problems, . And it ,........_"""'!'I....---I 
transferred an em' LEGAL BEAT 

." Messrs: Blanck and Davis acknowledge 
that many of the schedilling changes sears 

'made to accommodate disabled workers 
" might be more difficult for smaller compa
:,' nies or those' with union contracts. 
~:. .The professor also acknowledges that. 
, in calculating the cost of accommodations, 
he didn't include big-ticket items such as 
automatiC doors and a$21.000 systemJor 
entering computer data with \'erbal com. ployee with a hear
,inands or braille keyboards. (He says both.Ing problem to a 
systel1ls can also be used by people wbo·nonsales job: 
aren 'jlldisabled.) He also didn't include theThese are 
cost".6f settling ADA charges filed with theamong the cases re' 
Equal Employment Opportunity Commis'viewed by Peter D. 
sion or indirect expenses such as staff timeBlanck. a Univer
spent on assisting disabled workers. But hesity of Iowa law pro
notes that the cost of accommodatingfe~sor. in a study of 

the company's experience with the Ameri
cans With Disabilities Act. By studying 
c~mpany data. he .calculated the average 
Cosl to Sears of accommodating 7) em- , 
ployees with disabilities over. the past 
three years to be 545. He also found that 
most'job disputes involving the disabled 
are resolved without going to court. 

Some business people have complained 
that the cost of complying with the law . 
could be extremely high, especially for 
small companies. But a Harris poll of 400 
executives last year found that the median 
cost of providing accommodations was 5233 
per employee. The Sears study provides a 
detailed breakdown of accommodations 
that one company made for even less 
money. 

, Accommodating the disabled doesn't, 
have to mean "a large financial burden or 
an increase in legal difficulties," says' 

. 'Hamilton Davis: Sears's assistant general 
counsel of employment practices. He says 
the company has made many more accom· 
modations' than then documented cases 
the professor studied. ' 

Prof. Blanck says he focused on Sears 
because the company is committed to 
employing the disabled, its work force 
includes people with a wide range of 
physical and mental disabilities and it was 
willing to grant him access to its data. He 
points out that disputes involving workers 
with many of .the disabilities Sears accom
modated at relatively little cost have re
sulted in.litigation for some compariies~ 

The 1990 Americans With Disabilities 
Art bans discrimination against the disa
bled and requires employers to make "rea
'sonable accommodations" for qualified 

workers. 


disabled workers was far less than the 
SI.800 to $2,400 Sears spends to termi
nate and replace the average employee. 

He also found that 141 ADA complaints 
were filed against Sears at the EEOC 
between 1990 and Aug. 10. 1995 - a number 
he says is low fora company with 300,000 
employees. The agency is charged with 
reviewing ADA complaints. 

. Litigation was pending in only three of 
ttie complaints, or 20/,. Two of them in
volved employees who were fired. 

Twelve percent of the cbarges were 
se.tUed at an average cost of 56.193. Nine 
percent were withdraWn and' 33% were 
dismissed by the agency. (Some were 
dismissed because they were. filed before 
the effective date of the employment provi
sions of the ADA in 1992). Thirty·fourper· 
cent were still pending with the EEOC. 
whichhas abig backlog of cases_ And in 8% 

. 'of the compluints. the "EEOC' issued a 

right tosue letter. meaning a worker could 


'. still pursue a lawsuit. The outcome of 2% of 

the cases was,unknown. 

Among the more expensive accommo
dations Prot: Blanck found at sears was a 
$500 tab for installing restroom railings for 
an employee who uses a wheelchair. The 
company also spent $469 for a closed-cap
tioned TV so a deaf worker· could watch 
while on breaks. 5400 for a special fire
alarm system for the hearing-impaired 
and .5350 for a wheelchair to help an 
employee who had difficulty. 

Nearly three quarters of the accommo
!iationswere made at no cost,.wlth many 
involving changes in scheduling' or job 
duties. In one case, t/:le company waived its 
pantyhose requirement for a saleswoman 
with an allergic sensitivity. . 

Prof. Blanck also documented five ac
commodations made for employees with 
mental disabilities. whose cases are often 
the most complex for businesses. That is 
because mental disabilities often aren't as 
clear cut as physical ones and'determining 
how toaccommodate such problems isn't 
as obvious. 

While some disputes at Sears ,involved 
workers' in this category, Prof. Qlanck 
found that tbe company provided repeated 

, Instruction for a stock worker described as 
having "slow comprehension." An appli
cant' with "clinical nervousness" was 
hired for astocking job and was a.llowed to 
do only oile "job function" at a time. An 
employee recovering from mental illness 
was given shorter shifts. A part·time em
ployee with a learning disability was given 
more training and allowed to work at a 
slower pace. The company also adjusted 

. the schedule of a mentally retarded worker 
.to coincide with public-transportation 
schedules. 

"The bulk of our accommodations are 
common sense and any company should be 
able to provide tbem," says Sears's Mr . 
Davis. 
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The Justice Department does not' 
Intend to argu,e broadly on behalf oflelinton Decides any practical or legal merits of 
granting preferences. to. minorities 
and women per se. Instead, It 'wlll 
make the more limited argument 
that In approving the ballot measure, 

To Join a Fight. 
On Preferences the voters Illegally denied minorities 

and women the ability to seek re
dress from state. and local instltu1I.5. Will Oppose Ban . tions for past discrimination. 

"The argument is not that affirma
;Passed in California ,tlve action Is constitutionally reo. 

qulred," said a' Justice Department 
official who uemanded anonymity .. 

. "It Is not that affirmative action can By STEVEN A. HOLMES 
.. , never be repealed or thatltls always . 

WASHINGTON, Dec. 20 - Plung : . appropriate as Ii matter of policy." .... 
Ing Into a Contentious legal and politi The Administration's deciSion to 
cal .arena. the White House an· Intervene cheered the initiative's 'op
nounced today that the Admlnistra· . ponents, who before Its passage had 

tion had decided to jol.r\ a challenge . grumbled that President Clinton, al

to the constitutionality of a success· though expressing opposition to It, 

ful California ballot initiative that .. was not dOing enough to help defeat 

bans affirmative action programs by . It. 

the state and Its local governments. . "I think this puts a red, white and 


The Justice Department had rec- I blue nail in Proposition 209's coffin," 
ommended the Administration's in said Mark . Rosenbaum, a lawyer 
tervention after concluding that the with the A.C.L.U. of Southern Califor
ballot initiative, Proposition 209, ap- nia, which filed the challenge to the 

. proved by California's voters last measure. 
month, violated the equal protection Supporters of the initiative at
clause of the 14th Amendment. . tacked the Administration's move. 
. The initiative, amending the State "By joining the lawsuit against 
Constitution, forbids callfornia to Proposition 209, President .Clinton 
use race, ethniclty or sex as a basis has be\rayed his commitment to cen· 
for preferences In hJrlng, promotion, . trist politics," said Ward Connerly, a 
contracting or school admissions. black California bUSinessman who 

"Rather than remedying what's 
wrong with the affirmative action led the' campaign for the initiative. 
programs that exist, Proposition 209 "He recently said he wanted to forge 
has the effect of abolishing affirma a coalition of the center, yet by this· 
tive action," Michael D. McCurry, action he joins the radical left." 
the White House press secretary, The Administration last year un
said today In announcing the Admin . dertook a broad review of Federal 
Istration's decision. "The President affirmative action programs, 
believes that we need to continue to prompted by Republican pressure to 
have that as a tool to remedy dis legislate an end to them. After that 
crimination In our SOCiety." review, Mr: Clinton concluded that 

Although Proposition 209 won pas while some programs needed revis· 
sage' at the California polls In No ing, the concept of preference pro
vember.54 percent to 46 percent, the grams for minorities and women 
American Civil Liberties Union won ought to be retained. . 
a temporary restraining order But the decision to enter the Cali
against It before It could take effect. fornia case raises the political stakes 
That order was Issued by Thelton E. for Democrats, especially for theif 
Henderson,. chief Judge of the Fed Pr:esidential nominee in the year 
eral District Court In San Francisco, 2000. Although Mr. Clinton carried 
who Is to decide by Monday whether California this year despite his' ex
to Issue an Injunction against the pressed opposition to the ballot 
measure and so extend the blocking me8l\ure. voters tend not to treat 
of It until the matter Is settled at kindly politicians who seek to over
trial. turn popularly passed initiatives. In

J_lls!ice ._fleP_artment officials said deed, a legal challenge filed by 
Thomas S. Foley, Speaker of the

today that they had not yet decided House, against a voter-passed
whether tJley would petition the court amendment in Washington State lim
to ~come a party to· the suit or iting terms for elected officials
Instead simply (ile a frlend-of-the
court brief .. 
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proved to be a major reason for his 
election defeat in 1994. 

"The Administration has placed 
Itself not only against the principle of 
non-discrlmlnatloh but also agaln!.\. 
the popular will," sald Clint Bolick, 
vice president of the Institute for 
Justice, a group that opposes affir
mative action programs. . 

And with Republicans maintaining 
. control of Congress,the Admlnistra
. lion's rationale for Intervening in the 
case will be vigorously dissected In 


. hearings for a new Assistant Attor· 

ney General for Civil Rights, whom 

Mr. Clinton has yet to nominate. 

Mr. McCurry, the Presidential 

press secretary, sald the deciSion to 
try to overturn a measure approved 
by voters had been a difficult one for 
Mr. Clinton. But he added, "If.a 
significant, overriding constttutiol1Jll 
concern presents itself, the Pre,! 
dent, as the nation's chief constlN: 
tional officer, has to act to defend tOe 
Constitution.II .... 

Some civil rights figures put tti& 
Issue in starker terms. ; • 

"If we were to make policy bas(t1 
on popularity alone, Afrlcan-AmefiJO 
cans would still be slaves and womer; 
would stili be denied the right roo 
vote," said Wade Henderson, execu-;: 
live director of the Leadership eon... 
ference on Civil Rights. : = 

The Justice Department's centrl1. 
argument in the case will mirror that: 
of the A.C.L.U.lawyers. It Is based cin
a 1982 Supreme Court deCision, Staie' 
of Washington v. the Seattle Sch~L 
District, in which the .Justlces d~ 
e1ared unconstitutional a successhtC 
statewide ballot initiative th(t: 
barred school districts· from adopt·: 
ing busing plans to end de facto seC
regation. . 

In that 5-t0-4 deCiSion, the Court 
said that by depriving blacks of the 
ability to petition school boards to' 
institute busing, the Washington 
measure denied them the opportuni-; 
ty to seek redress for discrimination' 
through the ordinary political pro-' 
cess. While blacks were denied that 
ability, others could request busing 
plans for reasons other than ending 
racial segregation, and the Justices 
concluded that this disparity Violated 
the Constitution's equal protection 
clause. 
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'Administration to JoinFigh~ 
On CaIifornia .Preferences Law 

By Pierre Thomas and William Claiborne - Ea;ti~~-~~rek Ciint~ ~d tJe '»ubiicly ~ . 
WIIIIinsIoD Paot StaIr Wrilen strongly" opposed Prop 209 during his campal~. 

"I thought it was bad policy for the ~Ie of C:ali. The Clinton administration will mount a legal fornia, and a bad example for.Amenca, he said.
Challenge against California's recently approved . Yesterday's announcement comes seve~al 

. ballot initiative outlawing affinnative action, ar .. weeks after a U.S. District Court in San FranCIS
guing that the new law is WlCOOStitutional .and . co temporarily blocked enforCement of the. ~tshould not be allowed to take effect...... :...; ·initiative saying there was- a "strong possibility"

"We intend to intervene in the case at an ai>" that it will be proven uncoostitutional. The ballot
propriate time," said Justice De~t ~es: :was hotly debated in the flIlal days of.last man Myron Marlin. "It's not a question of if, JUSt month's election, pitting social conservativesaquestion of when." .. ·against niainStream civil activists. Wit.hin.a dav 1 
.~ Justlce· Department and White House attor- . 


rieys fear the new law could severely undennine the· ~~~n, cMJ rights organizations filed suit 

against the new law. ..:federal civil rights policy and spur other states to

White House officials were mindful of the ~follow California's lead. The amendment, ai>" 
.\iticaJ and social ramifications of the decision, bu~proved last month by California voters, prohibits 
concluded the Justice Department needed to act.preferences based on gender and race in state 
Solicitor General Waher E. Dellinger had urgedrontractmg, hiring and university admissions. In 
. the administration to move slowly, ~ a filing, the administration will argue thatPr~ 
about the IegaJ theories behind the challenge. ;.sition 209 may violate the equal protection 

The Justice Department is rdying largely on aclause of the 14th Arnendrilent by putting WOffi-. 
1982 Supreme Court ruling known as Washingen and minorities who seek relief from di.scrimi
ton fl. Sealtk School District, which struck downnation at a disadvantage. 
a Washington state statute barring local school . In deciding to fight the law, the· federal gov
boards from using busing to inte~e schoolS.erluneht will be joining civil rights groups who al The court said the law, adopted as a ballot initi<tready have succeeded in temporarily blocking tive "uses the raciaJ nature of an issue" to conthe law's enforcement. ... trol'local governments and ""Imposes substantialThe Mpresence of the nation's highest civiJ and unique burdens on racial rriinorities." .

rights enforcement body is a powerful indict · That case was decided 5 to 4. But most of thement of Proposition 209," said Mark Rosen justices in the majority on that decision have
baum, of the American Civil Liberties Union of since retired, and today's court is far more criti- ' 
Southern California, which sued to halt Proposi cal of race-based policies favoring minorities. .
tion 209. "It adds a nail to the coffin of this very The Justice Department has yet to detenninebad proposition;" . whether it will file an amicus brief in a show of

ConServatives and California proponents of support for parties. trying to. block the law or
the law blasted the administration and warned whether they will take a more aggressive stance .
against trying to supersede the eJectorate's will. . 'and become it direct participant in the litigation.

Calling the decision Mabsolutely Orwellian," 
California Gov. Pete Wilson (R) said the Clinton Staff writer Joan Biskupic contributed to this 
White House Mnow has the distinction of being report. 
the first administration since the enactment of 
the 1964 Civil Rights Act to rontend that a state 
cannot enact a law prohibiting all racial- and gen
der-based discrimination." . 

"The fact that the federal govenunent seeks 
to confer preferential treatment and set-aside 
pOsitions, promotions and contracts to the politi
cally favored group of the moment-not on ac
count of discrimination that the individual suf
fered but solely because of their group 
membership-is an affront to the American 
dream of equal opportunity to all and special 
preference to none." Wilson said. ~1 



Clinton sides with Proposition 

JusticeDept. to fight for preferences 


By Warren P. Strobel 
THE WOSHtNGTON nMES 

The CImton administration yes
terday waded into the legal battle 
over a California law outlawing 
affinnative-action programs, say
ing it w.ill join in a court challenge 

"-" against the measure: 
The' Justice, Department has 

concluded that the ballot initiative, 
approved by California voters on 
,Nov. S, known as Proposition 209, 
_is unconstitutional, White House 

Pre~s S~~ta-;.yMichaeIM~'Curry , 
said, adding thatPresident Clinton 
backs the departinent'sdecision to 
enter the case. 

News of the decision brought 
sharp responses from both sides 
in the battle over the law, impIe

-mentationofwbich was temporar
ily suspended by a federal judge 

Ia~, fo~y known, 

as the California Civil Rights Ini
tiative, would bar preferential 
treatment based on race or sex in 
public employment, education and 
contracting.' , " , ", 

California Attorney (jenetal' 
Dan Lungren accused Mr:Clinton 
of "attempting to refute the tirflt. 
ciples of a color-blind society.'" , 

By'at'guing against a measure 
_!lPp'roved by voters, he said, the 

"-----"-"----,. 
president "has contributed might
Ily to the growing cynicism of citi

, zens toward their government by 
validating the overweening power 
of the federal judiCiary over the 
states:' 

, Opponents of the measure said 
they were heartened by the admin
istration'S action;:which will mean 
extra ammunition -in what is ex
pect~dto be a lengthy court battle. 

The Justice Department is"act

ing in the finest tradition of stand; 
ing up,for the basic civil and politi
cal rights of Women and minor
ities:' said Daniel Thkaji, staff at
tOrney for the Southern,California 
chapter of the American Civil lib
erties Union, which is helping lead 
the challenge to the measure. 
, Mr. Clinton has acknowledged 
problems with some affirmative
action programs but has argued 
that there is still enough discrimi

, nation in, American society to war
rant preferences for minorities. , 

His catchphrase for affirmative 
action is "Mend it, don't end it," 

The president's view is, "rather 
than mending what's wrong with 
the affirmative-action programs 
that exist, this [law] has the effect 
of abolishing affirmative action:' 
Mr. McCurry said. "And the presi
dent believes that we need to con
tinue to have that as a tool to rem
edy discrimination in our society:' 

The Justice Department's de
cision to fight the measure is 
based on a narrower argument. 
Department lawyers say that 
Proposition 209 violates the equal
protection clause of the Constitu

, tion by denying identified groups 
- women and minorities - access 
to services that are available to 

209 foeS 
other groups, such as veterans or 
student alumni. 

The lawyers based their finding , 
on a 1982 case, in which the Su
preme Court invalidated a Wash
ington state referendum that 
banned school busing of minor
ities. 

Mr. McCurry said the depart
ment lawyers would join in court 
arguments directly, in a practice 
known as "intervention," rather 
than merely presenting argu
ments as a friend of the court. 
,However; Justice Department 

officials said no decision had been 
made about how or even when the 
federal government would get in
volved in the case. 

The administration, decision 
comes at a critical juncture. 

U.S. District Judge Thelton E. 

Henderson, who issued' a tempo

rary restraining order barring 

California officials from enforcing 

the law, is due to decide on Monday 

whether to issue a preliminary in

junction. That could postpone en

forcement of the law for much 

longer while its fate is decided in 

court. 


California's voters approved .. 
Proposition 209 by a margin of 54 
percent to 46 percent. 

California Gov. Pete Wilson re

sponded with a letter to Mr. Clin

ton, protesting the administra

tion's decision. 
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•Judg~ Orders New DesIgll f4)r~ena 

... Court Finds MCI Sporls CenterNeeds Belter Access for Wheelchairs 

By Sharon Walsh 
Wasbingtoo Post Staff Writer 

A federal judge' ruled yesterday'" 
that the MCI sports arena, currently 
under construction in downtown 
Washington, is not properly de-' 
signed to accommodate wheelchair 
users and ordered that a new design 

. be submitted to the court within 30 
" days. 

U.S. District Judge Thomas F.' 
Hogan said the design of the arena 

, fails to provide the number of acces
sible seats for wheelchair users re
quired by the Americans with Disa
bilities Act, a 1993 law that requires 


owner Abe Pollin or his architects 
for .the problems, saying they had. 

.~·acted in good faith. But he had .harsh.:: 
words for the Justice Department, 

. which he said had failed to give de:. . 
. signers any guidance on how to in

terpret the ADA. 
"'The ambiguity of the ADA regu

lations and the lack of guidance and 
participation by the Justice Depart
ment in these matters has created 
an unfortunate situation in which de
fendants can act in good faith and 
still fail to comply with the law," Ho
ganwrote. "It is a sad predicament." 

The design of the 20,000-seat 
arena, being biJilt by Pollin for his 

equal access for people with disabili-professional hockey and basketball 
ties. The design must provide spaces teams, was challenged in court by 
from which wheelchair users can see. the Paralyzed Veterans of America. 
over standing spectators. In addi
tion. the current design fails to ade
quately disperse the wheelchair 
spaces throughout the arena, Hogan 
said in his decision. 

Hogan did not blame sports team 

."We're thrilJed that the judge has 

with disabilities who wilJ be able to 
equalJy enjoy all that the MCI Cen
ter has to offer." .' . 

There was no answer at Pollin's 
office late yesterday and his attor
ney, Brendan Sullivan, declined to 
comment on the decision. 

Hogan said that the defendants, 
including Pollin and Ener~ Becket, 
one of the nation's leading designers 
of sports arenas, had tried to con
struct an arena that would meet the 
needs of wheelchair patrons. . 

The Justice Department, he said, 
"has not seen fit to step up to its sta
tutorily mandated role by providing 
concrete guidance for architects and 
builders.... Therefore, the court is 
forced to step in and decide issues 
which would have been far better 
left to the politicians in the executive 

ruled in favor of the Paralyzed Vet-· , and legislative branches.'" , 
. erans of America," said Lawrence Justice Department officials did, 
Hagel, deputy general counsel of the not return telephone calls seeking 
PVA. "'The real winners are current comment after the decisiop was' j&.' . 

. and future generations of people sued late in the day. . ' • · 
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;~~~~~~g~:;;~~ves~g~ti~ a~~a~the.,changes wrought bYIf:l~~~~Cllgytcry that ensued. 
USA TODAY White House. A black chun;h was burning a.J.mOst daily in the 

As !res 80, it didn't amount to much. 
The Digbt. of Dec: I, someone broke 
th.rougb a window of an abandoned build
ing outside Georgiana.. Ala., and set an old 

.sheet ablaze to cast light around the room. 
In the process; the intruder left a few 
scorch ma.rk!i on walls and furniture, about 

.$50 ,!orth of damage. . 
A year ago. the fire might bave gone Vir-' 
~r unnoticed. But in the wake ofa higll=-

Iy publicized string of arsons at black 
churches across the ,South. the fact that 
this building had once been a church, the 
white congregation of Consolation Primi
tive Baptist Church, was enough to unleash 
the full resources of lOCal. state and feder
al authorities, including the biggest arson 
task force ever assembled. . 

'The II.re department" called the sheritl. 
The sheritl called the state II.re marshal. 
' The state II.re marshal called the'FBI"anes 
the federal Bureau of Alcobo~ Tobacco 
and Firearms. By the next day. 31-year-old 
Stacie Nix, who is white, bad been arrested 
and charged with second-degree arson. 

It was one year ago this week that the 
string of bUrnings began. Starting on Dec. 
22. eight churches burned in 21 days, two 
of th~m on Christmas. By midyear, church 
b~n:ungs were being debated from the pul. 
PIt, In the press, on Capitol Hill and in the 

South. Concern was growing that the ftres were .raclallymoti
vated and. IXSibly,the result of a region-wide conspiracy. . 

At the end of June, USA TODAY published a three-day se

ries that reported the IDdings of a two-month investigation of 

church ftres across the South. The investigation found no evi

dence of a widespread conspiracy and found racial batred to 

be only one of many motives behind the Ires. The series also 

reported that churches of every .color and faith bave long ~n 

a target of arsonists, not only in the SOuth but across the nation . 


. . In the past six months, the bur.rungs have dropped otl•. ~d 
talk of a racial conspiracy bas died down. But other aCtiVIty 
bas picked up. Volunteers poured into the SOuth to help rebuild 
churcbes last summer. More than $7 million has been contril>- . 
uted. And the federal investigation bas broadened beyond just 
black churches in the South to cburches of every color. 

"We bave not slowed down at all," says Mark Logan. special 
agent in charge of the ATFs investigation in the carolinas. 

"Because it is too impor
tant to these communiCOVER STORY ties, and it's too important 
to America as a commu

nity to let this just fall away from View," 
And the legacy of the outcry goes well beyond fund-raising 


and the impact on law enforcement It bas created a new sense 

of unity among organized religious faiths. It has increased 

awareness of the strained relations between the races. It has 

led to closer scrutiny and understanding of arson. especially by 

juveniles. It has even changed the way churches are insured. 

where new ones are located and the materials used in building. 


Massive federal, state, 

local investigation 


But it's the feqeral investigation that has drawn the most at

teJltion. By Dec. 17. authorities had investigat~ 318 ~hurc~ 

arsons committed since Jan, I, 1995. Investigators mhent 

about one new case each week. 
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tolerate racism or excessive force in her de- . but said that black citizens are not singled Northeast Washington filed a federallawsuil 
partmenL Maryland's Court of Special Ap-out for mistreatment. . . . against the department in March ~,~, 
peals last month upheld Mehrling's dismissal "I think there are" some" [black police offi- " was charged and later cleared in a resta~t ' 
of Robert W. Tippery, a white officer ac- cers' who. arel very sensitive to that and burglary. Kurt Smith contended in court doc
cused of beating a handcuffed black youth would be aware of any improprietieS," said unients that he was falsely arrested and his 
and using racially derogatory language. ' LL Janyce' M. Wilkins, Montgomery Coun- civil rights violated by an officer who con-

An official source Said internal affairs in- ty's highest-rankin~ black police, officer.."If _ ducted Cl slipshod investigation.' ,:i; ~( 
vestigators and county prosecutors are in- there were an ong~m§ problem,l m certam,!",'In the pending lawsuit, Smith's attorney
vestigating the incident last month in which would ~ aware of It. , ' ' John E. Carpenter alleged that MontgomefY 
a 16-year-oldSeDeca Valley High School stu- "I think the ,community bas ~me valid 'police have "implemented, encouraged' 
dent said an officer beat his head with it ~nce~ when It ~mes to q~es~ons. of po- and/or permitted a custom, policy or practiCe " 
flashlight when the youth ran to avoid a Ioi- lice tactics and police brutality, ~~ Cpl of arresting and detaining African Americfu1 
tering citation. ' Marcus J.ones, who hea~ the Coalition of males without probable cause or reasonable 

"'.~" Many more complaints, though, have been Black Police ~cers. which represen~ 8Sof --suspicion.", -,,' , -.. -" -: -.; :., 
rejected because they do not involve a viola- the ,de~ent s 150 black offi~. "My ?r- In one of the few successful compiainlS'ot 
. f Ia d ruI garuzation IS conCerned about stopping police .', . . ~..,

tion 0 wor epartment es. brutality and harassment; but it's not as any kind agamst ~e poli~ department m r~ 
Arthur B. Spitzer, legal director of the -widespread as wbatthe NAACP states it to cent years, a Jury thIS .year awarde4. 

American Civil Liberties Union of the Na- be." " , "$1.02,000 to a bla~k Rockville womanw~ 
,tional Capital Area, said many of the coJn~ While NAACP national board member Le-S31d ~fficers searching for drugs forced ~11'; 
plaints his office receives involve breaches of roy W. Warren Jr. likened the Montgomery ~y mto the wrong a~ent-her.s~and. 
common courtesy. He said officers in the County of 1996 to the Montgomery, Ala.• of ~Jur:ed her. The,woman did not mentiOlloraC." 
District and Prince George's Countygener- the 19608, Jones disagrees. "That's definite-, 1Snl m her lawsuit. , .f.. : 

ate far more complaints of racially based ha~ ly not the way I view it. It doesn't scare me .~ 3S-year-old black man from Sliver 
rassinent and excessive force than officers in to the extent that I'd be afraid to have my Spnng alleged he was so badly beaten "by 
Montgomery. family drive in this area." county officers during a domestic violence ' 

"I,would say we certainly get at least ". Jones said he believes that many of the call in July that he suffered kidney f3jjuh!: 
twke as many,probably three times as c~mplaints may stem from poor communica- Officers said they ~ the ~orce ~~~"~ 
many,. complaints against Prince George's tion or bad manners. ' to subdue a combative Merlin "Skippy"'Wif'", 
ColDlty poliCe," Spitzer said. "We don't get "I think there's a misunderstanding in a lot Iiams after be refused to let go of his Wife.' 
much in the way of complaints about actual of situations," he said. "It's not a matter of Williams was acquitted of two crimi~.p 
brutality [in Montgomery County, butl we do 'disrespect. The public a lot of times does not charges reIated to his arrest, and the depcltt
'get a regular flow of people pulled over; have a complete understanding of police ment does not consider the inCident raciallY.: 
stopped [andl not treated as politely as they work." .. . . based because black and white officers Wf;i:,~:-
could have been because of the car they But Plummer disputed Jones's VIew, say- mvolved.. " ; , ... 
drive, their age or their race." . . ing, black ~fficers are afraid to speak up Today, Plummer insists that the C;~lIn:: : 

The ACLU picks out the complaints with agamst the1l' own ~epartment. , ~ " plaints of misconduct continue to pour.; ijt. :.' 
the most significant constitutional issues for "They're ~tching enough he~ as [It lSI, The Rev. James C. Moone, of Rockville";~~.I. 
court action. The group sued the county and Plwruner S31d. "We have been informed by ecutive director of the Maryland chapter. of 
the cities of Rockville and Gaithersburg and ~ore than a dozen of th,em how ,they're be- the Southern Christian Leadership Confer.- . 
negotiated an undisclosed settlement recent- g treated and what s happenmg on the
ly for six Montgom.ery. County men who m. "ence, said his organization also has.charted .streets. A ~ot of our complaints are commg an increase in complaints. 
were forced to have their pictures taken by from them. M 'd h" " . 
officers during a 1993 drug sweep. The law- However, several black officers, speaking oone sal .IS orgamzatlon ~ecel~& _ 
suit alleged that offiCers from the Montgoril- on the condition· of anonymity, described .about ,10 complaints a month rangmg fI~m: 
ery, Rockville and Gaithersburg. depart- Plummer" as pursuing a personal attack on brutality to discourteousness. The depart-, 
ments, working together on a drug task Duncan, who ousted the department's first ment and ~e county sh9~d find out w.h~ 
force, used "foul, demeaning and racist lan- black police chief, Plummer friend and ally they are bemg made, he ~d. " . 
guage" during.a search in Lincoln Park. and Clarence Edwards, shortly after taking office "These bla~ks are commg forth and te~. 
took pictures of the men even though there in 1994. us what's gomg on, and the govemmenns . 
was no reason to believe they had committed Plummer vigorously denied that her saying,'l don't beli~ve, it,'" Moon~ said".,." 
any crime. friendship with the former chief has had any "Mark Fuhrmans ~X1St m every ,police ;at . 

The few black Montgomery County offi- effect on her campaign. partment. You don t have to be hit over,tQfe. 
cers willing to be interviewed for this story In what may become an important test of head with a billy club to feel you're ... bewi . 
conceded that the department has problems the NAACP's allegations, a black man from picked on because of your race." " 



When S1aCie NiX was arreSted three weeks ago. she became 
the 125th person charged. Atotal of 134 people have now been 
arrested in 97 cases. Other cases have been solved without ar
rests. For example, Some fires were set by people found to .be 
mentally disturbed. The Justice Department reports a 31 %-ar· 

. rest .tate, nearly double,r------------.. .the usual rate for arson. 
Most of those cases areSPECIAL REPORT 

still making their .way 
.. Young ........... Juve . througb the courts, but 
niles account for more than there have been convic

·4()Ok of those charged with tions in 31, includin8 the 
church arson, ..... 10A first under the federal 
.. 1nvesIIgatIons: Massive . Cburcb Arson Prevention 
probe results in more arrests, Act. The new law was ap
fewer fires, ..... 10A .. proved by Co~ and 
........... nce: Church poli President Clinton last 
cieS 'cover only han of repair summer, and it' doubles 
costs; steps taken to in the maximum penalty for 
crease coverage, ..... 11A church arson to 20 years. 

Three persons pleaded 
... guilty in Nashville to fed- . 

eral civil rigbts violations, and four ex-members of the Ku 
Klux Klan have pleaded guilty to federal conspiracy charges 

. for burning a black church in South Carolina. 

.. About 250 federal agents are still Involved in the investiga

tion. No one has totaled the cast of local, state and federal ef; 

forts, but federal omcials estimate it is at least $30 million. Last 


.summer, President Clinton added. $24 million to the ATFs 

.. budget over two years expressly to investigate church Ires. 

The relationship between locaJ, state and federal agents has . 
been ·'Unusually cooperative. Especially In the South, any 
cburch fire is reported almost immediately to Washington. 

.	ATF spokesman Jobn Umbach says people are now more 
aware Of the role of the ATF, wbicb is the nation's leading In
vestigBtive agency in cases involving arson and explosives. . 

And federaJ, state and locaJ authorities now have an unprec
edented amount of lntonna!ion to IJUlde them. The National 
Arson Task Force, co-cbilired by DevaI Patrick of the Justice 
~t and Tun Johnson of the Treasury Department, is 
the central repalitory for information on burned churches. 
For ~e first time, authorities have a flJe on every fire. 
R~bullding efforts 
going at full steam 

Meanwbtle, the rebuilding of the churches has evolved into an -institution. Last summer, thousands volunteered to belp 
build, and fund-raising programs were announced whenever a 
cburch burned. Now some religious organizations, including 
the Christian Alliance and the National Conference of 
Cburches, have permanent programs. 

The NCe, which has 33 church organizations in its member
ship, had. raised more than $5 million by Dec. 20 an~ ~eiVed 
contributions of materials valued at about $3.9 nnlllon. The 
group is seeking another $3:7 million from foundations, church 
olferings and public donations. . . 

About 75% of the money is targeted for rebuilding. The Nee 
has a "bum omce" that assesses each cburcb's needs. A total of 
124 churches are on its list, and the list grows weekly. As of 
Dec. 20, the Nee had distributed $4.5 million to 79 congrega

. tions. The Nee also refers churches to bankS to apply for fed

erally guaranteed loans, part of a $10 million program set up 

by the Housing and Urban Development department . 


New cburches are being built dilferently. Old ones were usu
ally constructed of wood, and IIWe thought was give~ to pre
venting fire of any kind, let alone the work of an arsonJ.St.. New 
churches are built with fire-resistant materials and may have 
sprinkler syste~ Some have electronic alarm systems and . 
sensor lights to detect prowlers. A few cities have formed ecu
menical neighborhood watches to keep an eye on all churches. 

Some cburChes are being rebuilt· in . more· public places. 
Many of the burned churches, especially black churches, were 
in remote, forested areas. that made them easy ~rgets. New 
locations.typically are in areas with fire·hydrants nearby. 

Overall, congreptions are paying higher imurance premi
ums now, but not because insurance companies are penalizing 
them. Instead, .congregations have realized their cburcbes 
were tinderinsured. Most churches were insured for market 
value,which-almost always is less than replacement value. 

,. In a check of seven black churcbes that burned in and 
around Jackson. Nashville and Knoxville, Tenn., for example, 
USA TODAY found that the churches bad beeJi insured for a 
total of $1.1 million. Their replacement cost was $2.5 million. 
. So coverage on a wbole is rising. "Cburches are more.mind • 

fuI of their coverages now," says Roxanne Thylor of the 
Cburcb Insurance Partnership As!,ency. "Insurance is now at 
the top of the priority list. " . 
. During the height of the publicity over church fires early 
last summer, a few insurance companies dropped churches. 

.. But public omcials all the way up to President Ointon issued 
. sharp warnings against that, and the cancellations stoPPed. 

Instead, Insurance companies have retooled packages for 
cburches, rewarding congregations that make their buildings . 
more arson-proof. "Companies bave become more diligent in 

. trying to provide coverage at an alfordable price," says Steve 
Goldstein of the Insurance Information Institute. . 

. . New 'Macedonia Missionary Baptist Cburch in Fruitvale •. 
., Tenn., was payingS800 a year for $126,000 in coverage before 

the church burned last year: The new churcb, built with a secu
rity system, received $300,000 worth of coverage from a sym
pathetic locaJ insuranceeompany for just $750 a year. 

Many of those 
arrested were juveniles· 

Besides the urgent matters of investigating the fires and re
building the cburcbes,·this year's outcry over the burning of 
black .cburcbes launched examinations of the underlying 
causes ofthe fires. The possibility of a widespread racial con
spiracy generated the deepest concern. But USA TODAY's in-

much more to do with· race than with the church tres; 
were given to Southern state adVisory corD,mittees· for 
development ThCXle panels. are meeting acrqss the 
South and will make recommendations to the rights 
commission, which expects to produce a landmarlt re
port early next year that will include a ~Iuep~t for 
change. The report is ezpected to ask President Clinton 
to give priority to Improving police/community rela
tions in the South. It will also focus on the impact of 
desegregation and racial disparities in education. 

"This is not something that anyone is walking away 
from," says Mary Frances Berry, chairwoman of the 
commission. "We expect something positive to come 
out of this." . 

Dozens of businesses and organizations also bave re
sponded. About 15% of the money raised by the N~ 
has been earmarked for a Racial Justice and ReconcIli
ation Program that conducts seminars and worksb.ops 
to improve race relations. The NCC draws contribu
tions from virtually every religion in the country. 

Four leading human righlS groups formed a "Bigotry 
Watch." The groups are the National Urban League, a 
black advocacy group; the Anti-Defamation Leagu~, a 
Jewish-based watcbdog group; the National Council of 
La Raza, advocate for Hispanics rigbts; and The Na
tional Council, a coalition of Cbristians and Jews. . 

The private sector bas joined in, too. Last month, the 
Boston Piano Co.· establisbed a trust fund to belp 
cburches victimized by hate crimes. Its first beneficia
ry: Trinity United Methodist Cburch in St. Petersbu~ 
Fla., d~ in riots Oct 24 after the shooting Of.8 
b' ~k motorist by a white r -'ice omcer. , 

Win the most enduring·legacy of this year's turmo!1 
be about church burnings or about race? In the end, It 
probably will be abOut both.· Earlier this month, the 
Southern Christian Leadership Conference hosted a 
summit in Atlanta for a long list of organizations that () 
bave been rebuilding churches as part of the SCLCs . " .I.v"Beauty ·from Ashes" mov.ement tif1' 

~\ 
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. SCLC preSident'Josepb Lowery clearly bad more . 

than churcbes in mind. "We cannot rest at simply re- the 56 juveniles alrested so tar have been charged un- . 

'building churches, but must use this opportunity to call der the tougb new federal arson law. Instead, they are 
· for a renaissance, a new' beginning in race relations treated as vandals. resultini in light penalties itconvict-

and elorls by the church to truly spread love 8nd the eel. Does that invite more juvenile arson? Opinions
~I to an people. regardless of cJas; or color.".. . vary. but Assistant. Treasury Secretary JIm Johnson,
.'. . . . . for one, vehemently owc-s treating a church burning 

vestigation of 85 Ires in the South found no evidence of as a petty crime by a mischie\'OUS youth.' , 
~ conspiracy and determined that racial hatred ftgure<r . "BUrning down a church is not comparable in any 
10 only a small percentage of the Ires." • way to ordinary, small-time acts of juvenile vandal
. Instead, the Ires were set tor a range of reasoris, and; . ism," says Johnson, who roebairs the National Arson 
not all the arsonisIs were white. Of the 134 people ar~ , . Task Force. "Damage runs into the hundreds 01 thou

'rested so tar, lOS are white, 23 are black. two are His- sands of dollars and the psychic damage on the com
panic and one is listed as Asian/Pacific Islander. , ' . 'munity is decidedly traumatic." " ,.,' 

Onf! aIanning trend did emerge: the youthfulness of Routinely treating juvenile arsonists as vandals beg; 
the arsonisIs. Forty-two percent 01 those arrested for ' another question: Did some 01 the white juveniles who 
cburch arsons since the start 01 1995 were under 18 at burned black churcbes have racial motives? Some in

'. the 'time. At least six arsonists were so young 'thatvestlfJlltors privately believe that's. the case, although 
.,'", ,,~~e~~==~:~ea:m~:","..:p~~l~Id be di1Ilcul~::' :~~,,"~.. ~~~._~:.. '.,;~~:,:' ~,".. 

with national Slatistics. In both 1994 and 1995, more . Issue of race brought ' ' 
than halt those arrested for arson were juveniles. And Into national consciousness . 
from 1990 to 1995, juvenile arrests for arson nationwide 

· rase 24% while adult arrests dropped 10%. . No legacy of this years church burning> has carried 
more palBon than the one surrounding race.The church bu~ have hlgbllgbted the youth 

Early this year, the fires captured the nation's atten· problem for the national arson tasklorce. Authorities 
are studying the phenomenon in an elort to learn what 	 tion primarily because of a widespread belief that rac

ism might be the major motive, Although the factsmotivates· young people. on the whole, says Hugh 
MUDD, spokesman for the South carolina Law Enforce eventually disproved that fear, some of the Ires clearly 

were racially driven. As a result, the Ires became thement DivisiOn, the one thing most juvenile arsonists 
!!bare is "no lear of consrequences... Beyond that, he and 	 symbol ofa new movement to address racial problems. 

. Beginning with the be8~ of Rodney King in Losmost other authorities have few answers. 

It's an bnportant question. though. because none 01 
 Angeles and the Los Angeles riots that followed, this 

decade bas been marked by a series of ugly racial epi
sodes. The most recent. involved Texaco executives· 
who were tape-recorded making radaIly disparaging 
remarks about bIaclt employees. 

But the church burning> may have left the biggest 
imprint on the American consciousness. RecogniZing 
that, the Us. Civil Rights Commission embarked on a 
fact-finding tour across the South last summer to ex
plore whether racism was a contributing cause to the 
.flres. tntimately, the commission found that race was 
only one of many factors in the arsons. but its members 
were stunned by the "rampant racism" that turned up. 

The commission's preliminary flnd~ Which have 
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The law ofpernicious consequences 

The unanimous decision by Oakland, Califurnia's 
. school board to deelare "Ebonies" - that is, 

African-American argOt - a language separate 
and distinct from English is not just "political cor
rectness gone awry:' as claimed by black linguist 
John McWhorter. Mr. McWhorter, who teaches at the 
University ofCalifornia at Berkeley, is quite rightto 
be appalled, but in this instance, it is a mistake to 
blame political correctness. Blame more correctly 
attaches to the federal government, whose misguid
ed education and civil rights poliCies are the real vil
lains. 

1b hear it from the school district and the district's 
political allies, "Ebonies" does seem to be yet anoth
er nutty idea from the fever swamps of PC. 'ruI we're 
trying to do is accept that many of our African 
American students speak differently:' said Oakland 
school board member Jean Quan. "We're not cul
turally respectful of that at times when we try to 
teach standard English." The lengths some will go to 
in the effort to show .. ~' and bolster "self
esteem" - it would seem that Ms. Quan would sac
rifice her charges' chances at sucCess in the main
stream so that they can enjoy a false sense ofbeing 
respected. One would have to agree that political cor
rectness has run amok were that not a tautology. 

But the schoolboard is not telling the whole story. 
. Mr. McWhorter, though he railed about the ravages 

ofPC, also savvily spotted the real goal ofthe school 
board: They are less interested in promoting ethnic 
. pride and facilitating language skills than they are 
eager tograb federal swag. School districts with large 
Latino and Asian immigrant populations are reward
ed by the federal government with piles of cash for 
bilingual education programs. This has not gone 
unnoticed by school districts with primarily black 
students. IfEbonies is a language separate and apart 
from English, then standard English can be taught 
as a second·language to inner-city youth, and the dis
trict can collect the bilingual ed. support payments. 

The Department of Education is trying to dis
courage this line ofthinking. Department spokesman 
Rick Miller said that Ebonies "is considered dialect, 
so I don't think we would be allowed to do it [disburse· 
bilingual funds]." Who knows how long that resolve 
will last among the federal educrats, especially when 
the Oakland school district gets around to suing the 
Department ofEducation for racial discrimination. 
But the point is that the Oakland school board is not 

act.ing from some iITational urge to be politically cor
. reel Instead, the district is acting in a perfectly ratio

nal way, responding to the perverse incentives set up 
by the Department of Education's bilingual educa
tion program. 

Nor is Ebonies the only recent instance of feder
al education policy run amok. The recent rash of 
"sexual harassment" in the nation's elementary 
schools - a phenomenon also blamed on crazed 
political correctness - is also the result of Wash
ington's ideological interference with local education. 
Hand in hand with the more radical cells ofthe fem
inist front and with the ambulance chasers in the 
plaintiff's bar, the U.S. Department of Education's 
Office of Civil Rights has been prosecuting grade 
schools and high schools that don't stamp out the 
"sexual harassment" rampant in the schools' "hos
tile h8llways:' The idea is that, just as businesses are 
responsible if they allow a "hostile environment" in 
the office, schools are responsible for any loutish 
behavior allowed in the classroom, hallway~, on the 
playground or schoolbus.1n 1993, the Eden Prairie, 
Minn., School District, was found to have allowed a 
"hostileenvirOnment"because some third grade spe
cial education bays teased some first grade girls at 
the bus stop. This, even though the boys were pun
ished by their school for their bad behavior. The 
school district was punished in tu.tn by the Depart
ment of Education because the school had only 

. treated the incident as bad behavior rather than as 
. sexual harassment Similarly, the Nashoba Region
al School District in Massachusetts felt the Depart
ment ofEducation's lash recently. A school in the dis
trict had investigated some sexually explicit graffiti 

. written by girls in the girls' bathroom about anoth
er girl. The girls suspected of penning the graffiti 
were reprimanded, but the school was sued for not 
reprimanding them for sexual harassment. 

Is it any wonder that school districts have started 
prosecuting their students for sexual harassment at . 
the slightest provocation? Once again, the schools are 
responding in a rational way to the bizarre carrots and 
sticks proferred bythe Department ofEducation. Not 
only is PoliticalCoITeCt:ness notat fault, but byascrib
ing blame to local outbreaks of PC, the pests in the 
DepartmentofEducation a.re letoffthe hook. Repub
Iican lawmakers, who seem to have forgotten the rea
sons for eliminating the Department of Education, 
may want to consider renewing their efforts. 

http:schoolbus.1n
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Massive investigation leads to 
. ... Stiu, some arson investiga

more arrests, fewer fires 

BY Gary F1elds . 
USA TODAY 

The number of people ar· 
rested for burning a church in

, creased nearly seven-fold from 
, 1995 to 1996. . 

In 1995, 17 people were 
charged with church arson. So 
far this year, arrests totalU7. 

In addition, church arsons 
are being solved at nearly 
twice the rate of arsons overall. 
In 1995, about 16% of all arsons 
Diltlonally resulted in arrests. 
Suspects have been arrested in 
31,. of church arD1 cases. 

While the arrest rate bas· 
gone up, church arsons in 1996 
have dedined from a peak of 
52 Ires in June to 26 during the 
aeany seven weeks froID Nov. 
11broUgb Iasl Tuesday. . 

" The Jncrease in arrests Is at
tributed largely to the 1,000 
federal, state and local investi
gators who were assigned to in

,vestigate church arsons this 
summer and the 500 who are 
still working the cases. 

James Shanley, of the' Na
tional Association otFlJ'e In
~rs.saysthemassive 

investigation has illuminated 
several truths. 

The !rst. be says, Is that '"our 
law enforcement agenCies are 
capable ot getting together to
ward a common goal." The 
second Is that intense investiga
tions lead to arrests, even un
der diMcult circumstances. 

There have been convictions 
in 31 of the 97 cases in which 
arrests have been made. 

Most recently, former Ku 
Klux Klan members Hubert 
RQWell. 5O,and Arthur Haley, 
51, pleaded guilty Dec. 9 to fed
eral charges that they con
spired to bum r..acedonia Bap
tist Church in Bloomville, S.c.,· 
in June 1995. 

Results of a two-month USA 
TODAY Investigation, pub· 
IIshed last summer at the 
height of public concern over 
church, arsons. found that ra
dal b8tred was only one of sev
eral motives behind the fires. 
Other motives included juve
nile vandalism and insurance 

. fraud. 
The wave ot church arsons 

led to creation in June of the 
. nal Arso .,..-~.. FN,ati~ "n '.G3A orce, 

which includes agents from the 
FBI and the Bureau ot Alcohol, 
Tobacco and Firearms. A na
tional church arson computer 

, databaSe also waS created. 
The daiabase, maintained 

by the Justice Department, for 
the IIrst time gives arson inves
tigators a central source of in
formation on church burnings. 
It includes each church arson 
~J91e.4e~!lu~0J!ti~ 
and lists the name of the 
church, its location, date ot the 
lire, Information about sus

. "peets and details of the fire. 
Before the database's ere

" ation, no central repository ex
isted. In some cases fires were 
not reported to state lire mar
sbals or to federal authorities. 

Another noticeable change Ihas been in the response ," to 
church arsons by law enforce

ment agents in the lIeld. 
In past years, a Ire at a 

, small, rural church would have 
drawn one deputy at best and 
perhaps one state investigator. 
A similar tire today draws a 
team ot federal, state and local 
investigBtors. 

"Our agents, with task force 
members and local authorities, 
are looking at every reported 
tire which occurs in a bouse 01 

, partment's Deval Patrick, co
~3 . chairman ot the task force. 

NOrship in the United MHu=, 
no matter what the extent of 
damage might be," says Pat· 
rick Hynes,' assistant .dl_-r..... .,.,....., 
Of. the ATF, the nation's pre
nuer arson investigation agen
cy. 

"It we know about it, we're 
going to look into It" . 

The prObe of church arsons 
also has resulted in changes in 
state laws from coast to coast 

caIifomia mOdified a law to 
allow Gov. Pete Wllson toofrer 
rewards ot up to $100.000 for 
information leading to church 
arson convictions. The previ-
OUS limit was $50,000. ' ' 

South Carolina Gov. David 
Beasley signed a law tb19 sum
mer that makes burning a 
house of worship a lIrst-degree 
arson with a maximum sen
fence of 30 years. Before that, 
the crime was considered 
third-degree arson and had a 
maximum sentence of five 
years. 

Some question whether the 
additional time and resources 
devoted to church arson inve:!Y 
tigations will be sustained long 
term. 

-,Aidie bei8ht of national can

cern over church arsons last 

summer, President atnton au

thorized an additional $24 mil· 

lion in ATF funding over two 

years to help offset the cost of 

the investigation. It Is unclear 

whether additional tundswill 

be provided beyond that time. 


But Justice Department om

cials say there Is UWe danger 

of the Task Force being dis

, banded before 1999 because 
churches continue to bum and 
the number of unresolved 
cases climbs daily. , 

"The president (and) Attor· 
D"'" General (Janet) Renr .. 
remain committed to gerung 
each one of these cases 
solved," says the Justice, De

:sL~::'::: 

big mistake. 

"Arson Is a crime that's go-
Ing on in every little tftwn and 

...,every city every day of the 
week," he says. . 
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By GarY Fields 

USA TODAY 


Wh 
DD..LON. S.c. - en ar· 

sonists burned Springhill AME 
Church to the ground, the 
:ery,Ck~~~~an:~: 

hithe culprits to be w te men
Illed with racial hatred. . 

Thesuspectsendedupbeing 
two white teeIHlgers - one the 
son of a county corrections om: 
cer the other a member of the 
national honor society. Both 
youD&'Sters count black teens in 
theirdrde of friends. 

The arrests of Dennis Moody 
and Neil Talbot. both 17 at the 
'time of the blaze Aug. 1. 
shocked this city of 6.000 nes
tied amid tobacco and soybean 
lIelds. But they are typical of 
many of the suspects arrested 
during a wave of church arsons 
that swept through the South 
this year and sparked a nation
al outcry. More than "0% !,f 
those arrested are juveniles. 

Perhaps more signilicantly. 
the arrests reliect a national 
epidemic. The number of juve
niles arrested each year for ar
son of all kinds increased 2"% 
from 1990 through 1995. Juve
niles. those 17 and under, now 
account for more than half of 
all arsons nationwide. 

"'Ibis should be an aIarmb II of 
some 

e thing that is en
demic in our so
ciety." says 

Brian Levin, di
rector of the 

Center on Hate 

and Extremism 

rlL Stockton Col
lege in Pomona, 

NJ. "This also 


¥o~g~liv~~~e~~~~~~=,::
. e · 	 the are. ~ or destroyed . Portland Fire Department 

relates to -the 
, gelDCl'~evUi~tytreandnd~! 

use of violence 
and aggression .,asameansofself~ressJ.onlD
youngOfttief~epeop'"Ie arrested in 

ebconnection with 97 chur ar
sons the last two years, 56. or 
"2%, are juveniles. according 
to the National Arson Task 
Force. In 1995, juveniles ac
counted for 52% of the 20,000 
arrests for all types of arson na
tionwlde, up from ""% In 1990. 

"I'm not so sure If· that 
means more juveniles ~re 
setting Ires or just more"JUYe
nIlesweregeUingcaugh~ says 
Melissa Sickmund, seDlor re
search asso
clate at the Na
tional Center 

for Juvenile 

Justice. 


But Meri·K 

Appy. vice 

president of 

public educa
tion for the Na
tional FITe Pro-


three neighbonng apartment 
buildings. Thlrty-slx people 
were left homeless. . 
, .. In Dayton, Ohio •. ID Octo
ber, a county juvenile court 
judge f<?!.lnd a 13-year~ld boy 
responsible for three counts of 
involuntary manslaught~r and one count of assault ID ~e 
burning of an. apartment ID 
July. The 1I~ killed th~ peo
pie and cntically injured a 
fourth... In Omaha" a 15-year,<!ld

boy awaits trial 
on homicide 
charges as are-
suit of an April 
arson in which 
a roof inside a 
burning Fam-
By Dollar store 
collapsed, kill
ing Fire Capt
JohnGoessling. 
Police said the 

boy used a cigarette lighter to 
, set a pile of leaves, twig; and 
other debris on lire outside the 
store. 	 . 

Arson experts say that many 
people who work With juve
niles remain unaware of the 
problem. 

"Fire people are paying at
tention to this, but still. a lot of 
mental health and legal people 

tection 'are not," says Vaughn Har
As!Ioclation, says the "whole is
sue of children and are in our 
society is grossly underestimat
ed." ' 

RiddeD problem 
witb tr"'~c results -ea 

Reports of juvenile ar.son 
are coriunoD, and the results 
are often tragic:. 

.. In Providence. RJ., two 
I+Y:d boys were charged 
in Oc r witt. ..e':ting a Ii~ at 
the' er Amencan Tubmg 
and Webbing Mill. Besides de

desty, a psychologist at the 
Maine Medical Center's Psy_ 
chiatry Department in Port. 
land. "I don't think it's big on 

.	anybody's list, but It's Increas
ing as a problem." 

In the late 198Os, the """"chi-
I"'J 

atry department discovered 
that among the juveniles it was 
treating for a variety of prob
lems. more than 30 also were 
arsonists. 

"And not one of them had 
been referred to us for starting 
lires." Hardesty says. ,':}JIe just 
happened to learn th~)' were 
are setters. It '.' 

started the juvenile F'iresetter 
Program. to address the prob
!em of juvenile arsonists. 

At least 150 juVeniles have 
been through the program In 
five years. SeveraJ categories 
of Juvenile arsonists have 
emerged. They include: .. Crisis fire setters: These 
are young people who have 
some kind of crisis in their 
lives. sueb as parents getting a' 
divorce. The fires are considered a call. for help. 

~Copycat arsonisfs; These 
.are adolescents who set IIres 
atter reading or hearing news 
reports about arsons. 

.. Juveriiles who are being 
manipulated by adults to set 
Ares for insurance or hatetul 
purposes. 

.. Juvenile delinquents.
Tbese are typiCally older ado
lescents who exhibit antisocial 
behavior and have had run-ins 
with the law. 

.. Pathological arsonists. 
These juveniles get psyebologi
cal or even sexual gratillcation 
from setting lires. Experts con
sider members of this group 
the mast disturbed and danger. 
ous among all of the young ar
sonis1s. 

Loretta Worters, who works ' 
with the Insurance Informa
tion Institute. says the problem 
of juvenile arson is great 
enough· that "parents need to 
be concerned about it Often. 
people bury their heads in the 
sand and don't notice the prob
lems the kids are haVing." 

No one is sure which catego. 
ry juveniles who burned 



s . 
o Stuart Taylor is sick of "so-<:alled 

. black leaders" who talk ab9ut race. 
Taylor joins a growing list of pun

ditS who in the aftermath of the November· 
elections have sprung into .. ction in an 
attempt to pottray civil rights advocates and 
black leaders as irrational and irresponsible 
race mongerers bent on promoting and 
maintaining racial divisiveness. 

As proof, they point to the re-election of 
a few African-Americans 10 Congress from 
majority-white districts redrawn by couns 
after majority-black districts were declared 
unconstitutional. Civil rights advocates had 
expressed alarm and constemation after the 
Supreme Coun's 1993 decision in Shaw v. 
Reno paved the way for a series of attacks 
on "majority-minority" voting districts," 
primarily in the South. Those districts had 
been created in accordance with the Voting 
Rights Act in jurisdictions with long histo

. ries of racial discrimination and polarized 
voting that had completely precluded the 
opportunity for black voters to elect candi
dates of their choice (regardless of race) or 
for black candidates to win elected office. 

Until the election of Barbara Jordan of 
Texas and Andrew Young of Georgia in 
1972. not one African-American from the 

L-______________________~~~~~ ~ 

South served in Congress in the 20th centu
ry. And, in spite of the fact that more than 
half of African-Americans live in the South. 
not until 1992 did many southern states inte
grate their congressiomiJ delegations. This 
change Occurred only because black candi
dates were able to run in majority-minority 
but well-integrated districts purposely 
drawn pursuant to ~~. Voti~g, Ri?hts ,Act to 

does not SlOp wllll illS 
woerully misinformed 
discourse on the redis
tricting dehal:. It also 
consists of a remarkable 
diatribe in which he 
links the Texaco case 
with "the Tawana 
Brawley hoax:' attacks 
Carl Rowan for his 
provocatively titled 

UW '.D lOllYlNG 111111111&1I0Il1 "'llll I 
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offset continued raclaJly polanzed voung. 
Racially polarized voting in Louisiana 

means, for example, that since Reconstruc
tion, no black person has been elected to' 
the state legislature or to Congress from a 
majority-white district. No black person has 
been elected to statewide office. And, if left 
to the majority of white voters, former Ku 
Klux· Klan leader David Duke would have 
been elected governor of Louisiana in 1991. 

In the last Congress, only three of the 39 
black members of the 104th Congress were 
elected from majority-white districts. The 

. Supreme Coun has yet to establish clear prin
ciples limiting the anacks on majority black 
districts. In view of these facts. concern 
among civil rights advocates about the ulti
mate impact of Shaw is far from irrational. 

[f our worst fears are not realized. all the 

better. We welcome whatever progress we 
as a nation are making to break the patterns 
of raciallYl'Olarized voting that have domi
nated our political landscape in the South 
and elsewhere. In the 105th. Congress, for 
the first time in our history. three African
Americans were elected in majority-white 
districts in the South. These victories were 
a direcl result of the Voting Rights Act 

Taylor's comme!lt~?' 

~ 
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book, Coming. Race . 
War. in America, criticizes Myrlie Evers
~1I.lams an~ Jo~ny Cochran for endors
m~ .Il,. and pllJones California Civil Rights 
initiative opponents as race-baiters. Along 
the ~ay, for good measure, Taylor manages 

. to I'alse the specter of Louis Farrakhan and 
OJ. Simpson. . 

Taylor's scheme to 
marry hot-button 
racial issues with 
civil rights advo
cates fails miserably. 
In the end, it is a 
mean-spirited expo
sition that deepens 
polarization. 

Taylor seems to 
. think that if high
ranking Texaco offi
cials caught on tape 
planning to destroy 

evidence directly relevant to. an em
ployment raCe discrimination case did not 
use .the. word "nigger," the significance of 
the incident changes. Perhaps this is what 
he means when he writes that while 
"[~Jhere is still plenty of white racism in 
thiS country ... there is a lot less than in the 
pasl, and it has been driven underground." 
Whether Texaco officials were uncouth 
enough to call African-Americans "nig
gers" may be of interest to those who thrive 
on se!lsationalism or to those whose eyes 
remain closed to anything but the most 
crude form of racial discrimination. Yet 
ultimately. it is only incidentally relevant t~ 
the larger question of whether Texaco 
engaged in a broad pattern of racial dis
crimination, condoned at the highest corpo
rate levels. Any fair reading of the tone and 
.content of the tapes affirms that it evidences 
. such a pattern. 

Taylor tries to isolate the significance of 
the Texaco case. But the thousands of race 
discrimination complaints that the Legal 
Defense Fund and other anti-discrimination 
agencies receive On an annual basis bear 
wifness to a much mure endemic problem. 
. Apparently. Taylor"s real point. posited in 

hiS penultimate paragraph. is that the most 
.;enou~ racial problem this country now 
f:,~'cs i . .; "hbd; bigotry and Ihe siereolyping 
~~l \'.hl\~~ as ral'i~ls." This them~ nO\~; enjoy~ 
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,and even seems to have found its way into 
soine of our jurisprudence, It isanincredi
ble proposition in light of the reality that",~: 

" trulycharacterizes our society, Nonetheless,' , 
it is part of an Orwellian scenario-black is 
white, up is down, and if one did not know 

, beuer, America's race problem is the result ' 
of discrimination by and on behalf of 

, African-Americans, 
'. against white people, 

, But such an argument 
depends on reducing 

, complex arguments to 
, simple-minded mischar
acterizations and assign
ing views to civil rights , 
advocates they do not 
hold, In their warped mis
representation. Taylor and 
others tum black voters 
into racists when they 

vote for black candidates in the rare elections 
in which they have the opportunity to do so, 

, even though most black vOlerscontinue to 
vote for and be represented by white office 
holders. Taylor's tirade reflects hostility 
toward and disdain for African Americans 
and their advocates. It implies that blacks are 
paranoid and hysterical, while Taylor and 
company are presumably objective, credible 
observers on racial matters. Norisense. ' 

A recent Harvard Medical School study 
confirmed what many African Americans 
already know: racism takes a physical toll 

'manifested in hypertension and diseases 
that rob years from black lives. Black pe0
ple are sick and tired of the race issue. too. 
If it could go away tomorrow, itwould be a 
miraculous liberation that would free usaJl 
to pursue a healthier and happier existence. 
But the race problem remains with us, and ' 
no amount of.prevarication, distortions. or 
wishing it away will change that. " 

Stuart Taylor Jr. responds: , 
Mr. Shaw makes some reasonable points 

, in favor ofdrawing majority-minority elec
tion districts, but then descends into carica
turing my positions andfrom there into per
sonal invective. 

I'm afraid I may have invited some of 
that by sening tOO bitter a tone in 'my col
umn. In particular. I regret dismissing those 
I criticiud as "so-called leaders of the 
black communit)'." and saying IhiJt I was 
"sick of... them." ' ' 

But m\' too-bitler lone sure Iv does not 
warrant Mr. Shall' 's despicable' claim that 
my co/limn "reflects hostiliry toward and dis
dain for African-Americans." Are cMI rights 
tlctil·ists incapable of responding 10 criti
cisms withollt smearillg the critics as racist? 

B'y "'0,\' ofgeneral response to Mr. Shaw's 
specific points. '1 strongly disagree with his 
perl'asil'e implication that whites ill this 
Co/llltry ((ilia.,' are more" racist OIl uI'eruge 
tilnll blacks. n;ld that white mcisln i.5 the 
lI'hole problem. O/lr problellls (Ire slIrely u 

I It~~tl('r I!( while m!'ism,' Bw film It'gac,1' hilS 
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blacks and an invitation to discriminating 
. against Asians and Caucasians.. 

. The Bakke decision of the Supreme 
Court allows race to be a "plus factor." 
But in California public colleges, race 
has been close to the decisive factor. 
They (and colleges elsewhere) have fi
nessedthis racial issue for many years 
by dramatically lowering the qualifying 
test scores used for admitting blacks 
and Hispanics, while keeping them high 
for Caucasians and Asians. 

Another view. Swdellts protest at the University of California-Berkeley against Prfposilion 209. Yet, according to many 
studies, SAT scores tend 

I f Proposition 209 is upheld-it's 
known as the California Civil Rights 
Initiative - are there grounds for 

giving preferences to' applicants for ad
mission to public colleges and universi
ties besides academic ones? 

State schools already extend prefer
ences to athletes and people with other 
skills (like musicians) or with connec
tions (children of key alumni). Many 
critics of Prop. 209 claim that eliminat

distinctions by race. The recent decision 
barring the male-only admissionspolicy 
at the Virginia Military Institute comes 
close to treating gender·the same way. 

Race was made a suspect c1assificauon . 
to bar its use "s a means of discriminating 
against blacks. No school may bar people 
on raciaJgrounds: The corollary, I be· 
Iieve, is that no school may admit people 
chiefly o.nracial grounds either. Race 
cannot be a bar to discriminating against 

ing race and gender as 
admissions criteria cannot 
be reconciled with· these 

pr¥~~~~f::~Jth to that. but. 
critics are ill-advised to 
pursue the argument. The 
Supreme Court has de..; 
fined race as a suspect cJas
sification that will be sub
jected to strict scrutiny' 
wherever used. meaning 
lhe justices must be very 
skeptical of gO\ier:nment 

PROPOSITION 209: The state shall not 

discriminate against, or grant preferential 

. treatment to, any individual or group on the 
basis of race, sex, .color, ethnicity, or national 
.•• h . fbI" 1ongIn In t e operatIon 0 pu IC emp oyment, 

public education or public contracting. 

FIRST SECTION OF THE CALIFORNIA CIVIL RIGIiTS INITIATIVE

"a. 

Some kinds of special 
consideration make sense. 
Some individuals are not 
prepared for college be
cause of disadvantages. 
They may have come from 
poor families, or no fam
ilies at all, or have lived in 
families that have been de
.nied equal access to educa
tion. I believe colleges 
have the right to. stretch 
admissions policies to take 
these factors into account. 

How much? Enough to 
compensate for errors in 
predicting college per
formance on the basis of 
high. school grades and 
SAT scores. These tests are . 
good predictors, not per
fect. The error factor in 
them - the average of how 
far off they are in forecast
ing correctly - creates a 
small amount of leeway 
that could be used for dis
advantaged applicants; 

to overpredict black performance in col
lege. Blacks do not do as well as th~ir 
SAT scores predict. Any· racial edge in 
admissions ought to be reserved for in
dividuaJs whose personal circumstances· 
warrant special consideration. The best 
contenders would be from poor or re
cent immigrant families. 

Instead, . college admissions officers 
have often let in sons and daughters of 
middle-class black parents and, at least 

in California, denied ad
. mission to poor Asian c.hil~ 
dren with higher scores. 

Blacks and Hispanics 
have been overadmitted in 
the name of "diversity," 
which has never received a 
serious defense. It cannot 
be defended in purely ra
cial or ethnic. terms: In a 
college, true diversity re
flects differences in ideas 
and beliefs, not in skin 
color or national origin. If 



colleges want diversity,' they should 
overadrriit libertarians or conservatives, 
vegetarians or hunters. 

My support for Prop. 209 was based 
largely on how indefensibly the diversity 

. goal was pursued. As an alternative, col
leges should let low income; or immi
grant status. count toward admission to 
the same degree, and for perhaps the 
same number of people, that athletic 
ability now counts. This would help 
some blacks and immigrants but on the 
basis of personal and not .ethnic status. 

In graduate and professional schools, 
such preferences would stop ..By then, 

,all applicants have graduated from a 
four-year college and have revealed 

. .their abilities. Early family background 
should count for little. My support for 
Prop. 209 intensified when I learned 
that law and medical schools, which nev
er admit people because of athletic or 
musical ability, were admitting students 
on radal and ethnic grounds. 
, There is no justification for that, ex

cept the dubious claim, that a law or 
medical school ought to help make the 
professions "look more like the coun
try." There may be a demand for wom
en gynecologists or black ,defense law
yers, but they already exist. As they pass 
standard law or medical school tests, 
more will join the professions. No argu
ment has been made that we need so 

. many more that women or blacks 
should receive preferences denied to 
poor students or Asian ones. This was 
the basis for the rejection by the federal 
court of racial and ethnic preferences in 
the Hopwood case of the University of 
Texas Law School. 

Colleges draw on a more unevenly 
prepared group of applicants than do law 
schools. LOoking for talented but unpre
pared students makes sense. But college 
is an intellectual challenge as well as a 
door of opportunity. With few excep
tions, it must strive to reward talent. This 
view is widely shared among professors: 
When the Roper Center for Public Poli
cy Research surveyed college faculty re
cently, it found a clear majority opposed 
to racial and gender preferences in ad
missions (and faculty employment). 

For colleges today, the challenge is to 
decide about the exceptions-what cri
teria, besides academic ability, should 
be allowed to influence admissions de
cisions and how to manage the process 
~o that individual capacities and past 
harriers. not group identities. are used 
tll achi~\'e a promising student body. • 

!:lY J-\'\1£5 Q. WILSO;\ 
j,/II/('l Q. II llson is II professor of 
1/I,I/III.WIIl,'1Il (/1/.1 public policy Q/.Ille 
blit'ersiry uf CII/ifomia QI, Los Angeles. 
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The .Hopwood effect 

kicks· in on campus 

Affirmative action as we know it in higher education began to die' 
before Prop.' 209- because of a federal court case in the South, 

For those with a stake in affirma
tive action, pro or con, the pas
sage last month of California's 

Proposition 209 seemed to mark a turn
ing point. It was the first time in the 30
year history of the policy that a majority 
of voters had explicitly rejected the idea 
that women or minority group members 
could get' special consideration when 
applying for jobs,government contracts 
or university admission. The referen
dum battle now continuing in court has 
generally been discussed as if the future 
of affirmative action depends on it. In 
higher education. vigilance is especially 
keen: The University of California is 
poised to shift to a colorblind, class
conscious admissions policy. 

But affirmative action as it has been 
practiced by colleges and universities 
began to die last March, before Prop. 
209 had collected enough signatures to 
go on California's ballot. The agent of 
its demise was a federal appeals court 
decision, Hopwood I'. Texas, widely dis
cussed in the world of education yet 
barely known outside. Ripples from the 
case are spreading throughout America. 
These ripples - the Hopwood' effect
have begun killing off or modifying af
firmative action at one institution of 
higher education after another. 

Unless the Supreme Court intervenes 
to change the post-Hop",:ood trend. 

which seems unlikely given the court's 

current makeup. affirmative action as we 

know it in hi2her education is, for better 

or worse. headed toward extinction. Col

leges and universities are being propelh:d 

toward policies - especially "class not 

race" plans- that are touted as the new 


, answer to prohlt!ms of inequality but. on 

the ,hasis of e:lrl\" e\'idence. are almost 

certainh' hcing o\'erst\lll. 

Hopl;'6vd L~ hms in\"oln:d an admis
sions plan at the Uni\ersity of Texas Law 

School. The plan considered white and 
minority applicants on separate tracks, 
to increase the number of minority stu
dents admitted. The Hopwood ruling. 
which found this approach unaccept
able. held that the school could no longer 
use race or ethnicity as factors in admis
sions. Judge Jerry Smith, a political con
servative. said that using race to pick 
students makes no more sense than 
choosing by blood type. He, declared in
valid what has been the most important 
and best-known legal decision about af
firmative action, Regenrsofthe University 
of California v. Bakke. In that 1978 Su
preme Court case, known as Bakke, Jus-' 
tice Lewis Powell found that special con-, 
sideration by race could pass muster 
under the Constitution if a school used 
race as a "plus factor" while reviewing all 
applicants in one pool. The ruling is syn
onymous with the· argument that "af
firmative action" to help candidates is 
fine but that fixed quotas by race would 
be unacceptably discriminatory. ' 

Bakke to the future. The strict letter 
of the Hopwood ruling so far has only· 
limited effect, since the Supreme Court 
decided in July not to review it. While 
the Texas admissions plan was plainly 
unlawful because it had separate racial 
tracks, the Clinton administration has 
advised that Bakke 'remains .the law of 
the land - and that most affirmative ac
tion programs are still acceptable. 

Yet across the country, many leaders 
in higher education treat Hopwood as 
an indication of where the legal future 
may lie. for public and private institu
tions, alike. In May, Harvard hosted a 
meeting of 40 officials to develop a re
sponse to the case. Since then. major 
foundations and educational organiza
tions ha\'e also focused on Hopwood. , . 

The Hop'I'ood effect has 'at some in
stitutions redoubled support for affirm



ative action. Leaders of elite institutions 
like Harvard and Yale, as well as many 
others, have proclaimed their commit- . 
mentto diversity in education and the 
need for race-conscious admissions to 
achieve it. 

But in other institutions, Hopwood is 
changing policies through what lawyers 
describe as '~prudential" actions' taken 
to protect against the inevitable copycat 
suits. At schools in states like Arkansas, 
Michigan and Wisconsin, affirmative ac
tion is under review. Quietly, institutions 
like the University of Washington with 
uncha.llenged but illegal two-track pro
grams have been mending their ways. 

There are also more dramatic signs 
that the Hopwood ruling is the begin
ning of the end for affirmative action as 
it has been practi~d. In Texas itself, 
the university system has ended a race
based scholarship program, though it 
was not contested in the law-school 
caSe. Arizona and Florida have elimi
nated some of their minority scholar

ships, and Colorado all of its 
race-based grants. ' 

In Georgia - in a different 
federal jurisdiction technically. 
unaffected by Hopwood-At
torney General Michael Bow
ers asked the university system 
to treat the ruling as a prece

dent and end all race-based programs of 
admissions and financial aid at its 34 

. campuses. University System of Georgia 
Chancellor Stephen R. Portch asked the 
heads of the campuses to develop "a con
tingency plan for future admissions deci
sions," partly because of the Bowers "ad
vice letter." Members of the admissions 
committee at the law school prevailed on 
the university to insure them against le
gal judgments. They were worried about 
being held liable for bias against white 
applicants, minorities or both. 
. Solid bloc. Bowers is a politician whom 
legal observers sometimes dismiss as a 
grandstander, but his advice can't be 
wriJten,off. For a half decade, the U.S. 
Supreme Court has not approved any 
race-based program. On today's co.urt, 
five justices-a majority-have never 
voted to uphold an affirmative action 
plan based on race. They treat exclusion 
and inclusion by ·race in almost the same 
way. (They are Chief Justice William 
Rehnquist and Justices Sandra Day 
O'Connor. Antonin Scalia, Anthony 
Kennedy and Clarence Thomas.) 

The other justices have argued that 
there is a clear distinction under the 
Constitution between racial classifica
tions designed to help minorities and 
those that discriminate against them. 
(Ju~tices now in this group include 
John Paul Stevens, David Souter, Ruth 
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• 	U.S. NEWS for race, the numbers are sobering. You 
just can't get there from here." . 

Bader' Ginsburg and .Stephen Breyer.) SAT factor•. Kane. recently analyzed 
These views can't be reconciled; and .~ata about 1982 .college. students. His

the core'of the dispute can be ira~ed"to' panics and blacks made up a fifth of all 
the Powell opinion in Bakke. Powell said 

•that the court should neither condemn 
affirmative action nor ful)y support it. 
He left the law with a basic incongruity. 
A biography of the justice by his former 
law clerk, John Jeffries, a professor at 
Virginia Law 'School, calls the heart of 
Powell's analysis "a transparent fail

. ure." The Hopwood effect 
springs partly from a oelief 
that if affirmative action is 
to survive, its advocates 

•must come up with a new 

legal basis for their case. 


Despite the recent furor 
in California and consis
tent poll results showing 
hostility to quotas, affir
mative action ranks sur
prisingly low' among 
problems about which 
Americans say they are 
concerned. In a U.S. News 
poll. only one half of 1 per
cent of respondents chose 
ending the policy as the 
top political priority. On 
the list of major issues, it 
ties for 30th, after reform- . 
ing the tax code and abol
ishing the IRS. Even fewer 
picked protecting the poli- . 
cy as their prime concern. ;' 
But references to "quotas" 
or "preferences" tap into 
economic worry and racial 
resentment and tip opin
ion to the negative. 

Critics are pressing to 
draw on these sentiments 
and keep up the momen
tum they believe they 
gained with the passage of 
Prop. 209. Ward Conneriy, 
an architect of the initiative, just 

. launched a national organization to 
promote similar challenges in. other 
states. Charles Canady. a Republican 
congressman from Florida. announced 
he will reintroduce next year a bill he 
cosponsored in the last session to out
law federal affirmative action. 

Because of this apparent momentum 
and the Hopwood effect. many schools 
are studying colorblind. class-based ad
missions. Among conservatives as well as 
neoliberals. they are viewed as the pre
ferred route to diversity and an owrdue! 
step in puhlic policy. Yet Thomas Kane. 
an assistant professor at Harvard's Ken
nedy School of Government. reports. 
"For those who think class can suhst itule! 

high school graduates. Because of that 
low share, even though they were more 
likely to come from low-income families, 
they represented only a third of poor 
college-age students. A college would 
have had to admit three students through 
a colorblind, class-conscious preference 
to yield a Hispanic or a black. 

University of Texas. Prolesl afler court slruck down affinnalive action 

. Factoring in SAT scores, the numbers 
change drastically. Among.ihose -who 
scored 1100 or above. Hispanics and 
blacks were more likely to come from 
low-income families but represented 
only 6 percent of the low-income youths 

. who scored that high. A college limiting 
itself to those who scored 1100 or above
the threshold for applicants to the top 20 
percent of colleges where affirmative ac
tion is concentrated - would have had to 
admit 16 students through low-income 
preference to get one Hispanic or black. 

This analysis' is based on national 
data. so Kane argues that in states with 
higher shares of minorities. like Califor
nia and Texas. the outcome of a shift to 
it c1ass-hased approach might he less ex

treme. The University of California
Berkeley has studied the consequences 
of that sort of shift and the results are 
sobering. there as.well .. 

According to a confidential memoran
dum from Berkeley Chancellor Chang
Lin Tien, applying class-based standards 
to the most recent pool of applicants, the 
incoming class would have held le~~"han 
half as many Hispanics (7 percent vs. 15) 
and blacks (3 percent vs. 6.5). By con
trast, it would have contained many more 
Asians (46 percent vs. 38.2) and some

what more whites (32 per
cept vs. 29.4) . 

.Race and class. Berke
ley's current approach rep
resents a' middle ground . 
About it, the school has 
hard data. In 1989, the uni
versity switched from a sys
tem based largely on race 
to one giving special con
sideration for race and 
class. From '89 to '94, the 
share of admitted Hispan
ics dropped (from 21 per
cent to 17), as did the share 
of blacks (11 percent to 7). 
The percentage of whites 
fell modestly (37 percent 
to 33). while the percent

. age of Asians soared (24 
percent to 36). . 

To Jerome Karabel, a 
sociologist at Berkeley, 

.	"the Jessons are unmistak
able":' Hispanics . and 
blacks of every econom ic 
level, including the work
ing class and poor, will be 
replaced by whites and es
pecially Asians in a c1ass
based plan. 

For law schools, the sto
ry is starker. Linda Wight
man. an official ofthe Law 
School Admission Coun
cil, had an unparalleled 

SQurce of information, data for 90.000 
applicants to every certified school in fall, 
1991. She concluded that colorblind ad
missions would have had "a devastating 
impact" on minorities. Twenty-six per
cent of blacks were admitted then 
through race-conscious plans. Under a 
colorblind model, the number would 
have plummeted to 3 percent. 

All these numbers frame the heart of 
debate about affirmative action: How 
should a school measure the vaiue of a 
student in deciding who deserves the 
chance to enter higher education, the 
surest gateway to success in America? • 

By LI~OL'I CAPLAN WlTH DORlA.'1 
fRlED~to\.'1 A.''D Jl:1..IAN E. BAR.\;ES 
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· hen I joined the Air Force in
. . . . . . 

The·martial 

melting pot 

How the military encourages andpromotes 
.blacks without lowering its standards 

57 


W 1980, my eyes were not on the 
wild blue yonder. All I wanted 

was a steady job and an escape route 
out of the inner city. In north St. Louis, 
black kids like me - the daughter of for
mer Southern sharecroppers-weren't 
raised to think big. I was a timid, aim
less, underachieving 20-year-old who 
tried hard not to make eye contact. 
'. When I was discharged 12 years later, 
I was a captain in intelligence too confi
dent and too ambitious to be contained 
by the organization that had made me 
that way. I had served two tours of duty 
overseas, earned a college degree and a 
master's and was on my way to Harvard 
Law School. 

My experience in the military gives 
me some insight into the national de
bate about affirmative action. As the ' 
choice is often. framed, America picks 
between two losing propositions: low
ering standards so blacks can have a 
chance to prove themselves, and pre
tending that most blacks have had the 
same opportunities as most whites, 
keeping the status quo. I propose Plan 
C, the military way. , 
: No standards were lowered for me 

as I"dimbed the Air Force ladder. I 
,had to best one white male after anoth
er. But military leaders had designed a 

. system that didn't let me flounder. The 
system zeroed in on strengths in me I 
was years from seeing in myself. Skill
fully, it drew those out - partly, no 
doubt, because of my race and gender. , 

Beginning in basic training, I had 
leadership positions thrust upon me. If 
two trainees are sent to pull weeds, one 
'will, be placed in charge and held ac
countable. I was always the one. Soon, 
to my tearful distress, I was promoted 
to dorm chief, the trainee responsible 
for everyone else in the flight (the Air 
Force version of a platoon). I begged to 
be passed over,but Tech Sergeant Har- . 
ris -- in train ing, you would never caU a 
superior by his first name - tosseq the 
dorm chief badge at me and threw me 
out of his office~ He spent the next few 
wee~s berating or praising me, each at 
the right moment. When the flight 
graduated first in the squadron, I began 
thinking that maybe the Air Force was 
righi. Maybe I could compete and win. 

I did. and so do many other minorities. 
Consider the Army, the most integrated 
service and the subject of a new book,AII 
Tlrat We Can Be: Black Leadership and 
Racial /Illegratioll the Anny Way, by two 
military sociologists. Charles Moskos 
and John Sibley Butler (one white, one 
black. both veterans). The authors note 
that the Army is the only American insti- . 
tution where blacks routinely boss 



around whites. Of its generals, 7.3 per
cent are black, a critical mass of leader
ship approached nowhere else in society. 

The services succeed by putting a pre
miuih on adiieveme'nt: They find a way 
to measure everything; in order to pro
gress, soldier,s navigate an endless 
stream of standardized tests and com
prehensive performance evaluations. 
I'm a natural test taker (J just needed 
backbone), but many other blacks strug
gle with exams. A "colorblind" military 
would leave too many black soldiers 
trapped in undemanding jobs while cru
cial positions went understaffed. 

The military prepares aJlits soldiers to 
face the hurdles of competition. If a sol
dier fails an exam, he is usually offered a 

makeover or a remedial coufse and "en
coura\?ed··to attend. If he doesn't, and 
continues to fail. he'll end up a civilian 
again. If he makes the attempt, his com
mander "'ill support him fully. No one. 
hlack or white. is stigmatized for initial 
failure or r.:medial efrort. Only a failure 
'to tr\' counts against \'ou. 

The c.s. \1i1ila.r:· :-\cademy Pr.:para

tory School is the Army's ultimate com
mitment to its mission. Begun 80 years 
ago to help enlisted men pass the West 
Point entrance' exam, it now also pre
pares high' school grads' who have no 
enlisted service. It is closely modeled on 
West Point, where two thirds of the 
~'prepsters" end up. The course work 
stresses basics: "Our curriculum is sim
ple," said its commandant in 1994. "We 
got English. We got math." 

Blacks constitute 20 percent of the 
enrollees, and their accomplishments 
are formidable. According to Moskos' 
and Butler, only 6.8 percent of. cadets 
entering WesrPoint in 1993 were black:;" 
Forty percent of those entered via the 
prep school. Recently, 94 percent of 

_ .... ' ... ~~ _ ...~ ••• "_._ .."' ..... JA,.~' 

Officers' Training School. Dickerson with 
buddies and in a formal portrait. Her 
commander wanted her to compete to be 
wing commander, and she won the honor. 

prepsters graduated with their West 
Point class in four years; only 79 per
cent of the entire student body did. 

The JO-month course isn't cheap for 
taxpayers; estimates range from $40.000 
to $60.000 per student annually. With
out that investment, though, there 
would be far fewer black Army officers 
and fewer blacks competing at the high
est levels. 

Secrets of success. Military leaders 
face the same pressure that some of 
their civilian counterparts do to meet 
affirmative action goals. But the mili
tary sets itself apart by practicing 
"supply side" affirmative action. Rather 
than basing plans on the total number 
of a\ailahk minorities. it de\'elops the 
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" , -largest possible pool' of·qualified appli: 

cants and then sets goals..;•. , . 
There is another secret of the mili

tary's success: taking credit for the ac
complishments of subordinates. The mil
itary, long intensely competitive, has 
become more so as it downsizes and has 
fewer accolades like promotions to 
award. So if Eagle Squadron produces 
the airman of the quarter, everyone 
above himin the chain of command can 
claim leadership points on his oWn evalu

. ation. When a unit produces 
no standouts, soldiers con
clude there is a lack of leader
ship in the squadron. -The 
hunt for talent in that kind of 
environment can't afford to 
get sidetracked by race. 

Five years after my epipha
ny in basic training, this mili
tary quest changed my life 
again. With the ink still wet on 
my college degree (earned via 
an Air Force "Bootstrap" fel-
Ibwship). I stood at attention " 
before my flight command.er 
at Officers' Training School 
while I received my first eval
uation. Captain Lowery want
ed me to compete' for wing 
commander. the top spot, 

'among the 900 in t~aining.'· 
Deja 1'11-1 begged to be;. 
,passed over. ' 
.• No way out. Lowery cut me 
off, slammed a pad on his 
desk and made me an offer I 
couldn't refuse. Narrating 
ominousl\'. he scrawled, 
"De'spite her enormous lead

relations matter: Without them: there's 'arid Stripes crossword solved. There was 
no unit cohesion; without unit cohesion, nothing to do but wait for the Commu
soldiers die. For' another; the military· ,nist horde·to swarm over the DMZ. 
doesn't try to change hearts and minds. We were bantering about the upcom-
Racism is riot cast as an evil to be erased, ing squadron Halloween party and 
but as a fact of life that has no use in the making lewd suggestions about· what 
military. Yes, everyone must attend each person should wear. Nonchalantly, 
"sensitivity training," but the services es- Lieutenant Salas changed the game. He 
chew the "Kumbaya" quality typical of suggested I tie a rag around my head 
mainstream "diversity management."and come as Aunt Jemima. Every key-

Unlike many universities, the military board, every phone, every conversation 
doesn't punish all hate speech, only the in the room fell silent. 
kind that "upsets order and discipline or The only woman and the only black . 
provokes a breach of the peace." In in the room, I scanned the faces of my 

ership abilities and her duty Prep school. Students tit the U.S. Military Academy Preparatory School at Fort Monmouth, NJ. 
of loyalty to her comrades, , 
Dickerson feels her personal comfort 
and abundant free time is more impor
tant than national security ... ;" 

So I reconsidered .. Given no way out, I 
located ever)' competitive bone in my 
body and. with the captain's support, be
came wing commander. Lowery took full 
credit. That Midwestern white boy want
ed to win: The only way to do that wa5, 
through his troops. Whether my race and 
gender were a plus or minus to him (and 
those who selected me) I don't know. I d 
know that I went toe-to-toe with a,bunc 
of white males. the best in their ow 
flights. and won. The military knows that 
while talent can't be manufactured, i 
must be molded. No one can be wasted i . 
,an organization is to be all that it can.. 

While far from perfect. the milita 
handles race relations more deftly tha 
any civilian institution I've experienced. 
For one thing. soldiers know why goo 

1992, it declined to discipline a drunken" 
airman who called an arresting MP a 
"nigger." The military standard is that 
the MP, trained to handle far worse, 
could live with such booze-induced 
abuse. But flaunting racist beliefs is a 
career buster; your evaluations will Iike
Iy reflect that those views don't square 
with leading or following in a multiracial 
organization. Uniformed racists survive 
in clandestine cells, shunned as losers 
and forced underground. But everyone 
is required to stow his racial baggage for 
the duration of the duty day. Because 
everyone understands the rules, soldiers 

, take risks about race that can have a 
surprising payoff in unit cohesion. 

In South Korea, I served under a'dare
devil Mexican-American, Lieutenant Sa
las, in Charlie Flight. One Sunday, sever
al hours before dawn, we got bored. The 
reports were typed and filed" the Stars 

flight mates for clues about how to 
process this radioactive taunt. Salas be
came fascinated with the coffee in his 
cup. Then the snickering began. 
Though still wide-eyed with shock, my 
buddies couldn't stifle guffaws. Now Sa
las looked. up, proud of himself.' He 
threw me a challenging look. 
. "All right, sir," I said . ."/'/I wear a 
head rag and come as Aunt Jemima if 
you'/I dry your back off and come as an 
American." I put my hands on my hips 
and stared him down. 

Pandemonium erupted. Charlie Flight 
rolled on the floor in Caucasian delight. 

Salastumed beet red but was man 
enough to laugh. He extended his hand~ I 
shook it. When our shift ended at 6 a.m., 
we all went out drinking. And Lieutenant 
Salas taught me to two-step:". 

By DEBRA DICKERSON 
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'a'''p'o:wer.;:g~. a"ltlIlgt~:t;:()giF)~nly: 

'Nocthv,;C:ar,olina.'ii"th " 
judge£!: to] li~veireRulre'Cllre~S,l:S 
school ,dipI9mas'G{ob,ootalI11,rlg,1;:~fl'try.~y 
level'"jobS;;fo(l " , 
were h"t!:n~,G~ss~rY;;:i~ith \~t,h~\t:effe9t("of. 
e,xGludiitgt·:~~atks.:~J.:;fhei~r,iggs·(4~~ir: " 

,.l si,/?ri ;"fiJrther'~held~.,thaH;~lle},~~'i:ilQY(r.) 
'~ cou1drpl:~vailL:!f; he pto:v,e&lthe:i,~~bu,~i::~ 
·\.nessl'riecessity:t~iof'lS:uchl a'1pr,actice;,ilmd;"
l it,ry.ent:Ori;t~:giY~I~ariil'1g{fqrmul~~ionsi' 
\ of, ho;\'{ ;totdefin'e; :~Jjusiife,~,~jnecessity."(
!'!signific'ailiJy·;telaJed:-\to?-suqiessful;job' 
l perforrriance\:\'or', "manifest 'fel;itiQn
: snip to:tlle employmem.iriquestion,~~ 
; or 1bearing:a ~;~der:hons~~able; reliitiog.,. 
, ship ,to:'successf.uL performance:,:of;;the 
, jo)js.~' .Inthe.J'ears.following'lthe Griggs. 

;. . decision, there were".numerous'\ coiJrt. 
, cases .that·leaned,on:different ',iilterpre
, tations of "business,necessity." TwentYJ ' 
: years after Griggs, the' fight is. osten:!" 
, sibl}'" over· what termino}ogy shoul~' 
. apply: to ,defining.;the.;.relevance"ohhe 

"Myrna! Feel sorry for M~s. DeSteja,no. She's - employment practice-but it is-actually 

PRESERVATION 
. never 

PHOTOCO~Y 
re~d Eudo.ra w.e#y~"; • about a 'lot .ofother things., " _, ' 
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NATIONLINE 

Caucus seeks church-arson probe 

i The 7~member Congressional Family Caucus, whJCh In
dudes many conservative RepubUcans, wants congression
al bea.rings Into recent arsons at Southern black Churches. ' 

The caucus alSo wants Attorney 

General Janet Reno to "speak out on 

the Issue and belp arouse the con


. SCience of the nation agal.nst this kind 
of terrorism." 

The requests com~ In responSe to a 
USA TODAY investigation tbat found 
!res at black Churches B~ the 
South have risen dramatically, from 
an average of one a year between 
1987 and 1994 to more than one a 
month since January 1995. Federal Reno: Asked to AP 

authorities are investiga.tlng 25 black ....se con"""'''-'' 
Churcb Ires since April .., 1993. .... - 

The bearing request wW be consId· 
. eredWednesday by the HouSe Judiciary Committee staI. 

Today, three whJte men wUI be sentenced in NasIlvWe 
federal court forburnlng two black churches In Maury 
County,· TeM.. In January 1995. They've already pleaded 

; BUilty to civil rights violations. - Gary Fields 

Written by Qaudine Krtss. Contribu~ Paul Leavitt. 

Canie Dowling and Steve Marsball. . 
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~ative action 

uniting former foes 

Factions gearup to fight its denlise 
By Carol Ness 
SAf\t r:AAM: 'sc:: E1I.t..' ~£~ 

SAt,\;, FRA~CISCO - Spurred 
b)' California's anti-affirmative
action initiath'e.Newt Gingrich's 
Congress arid Pat Buchanan'S 
presidential candidacr. the dispa

. rate elements of the progressive 
mO\'ement are making an unprec- . 
edented effort to put their differ· 
ences aside and unite against the 
right. 

... ., •. Most signifjcantb~ women's or
ganizations and leaders in the 
black community are trring to 
O\'ercome their historic skepti
cism of one another and forge the 
kind of alliance that's been talked 
about for decades bu t never 

• achieved. 	 according to. Patricia 
Ireland. president of the National 
Organi:z.ation for Wamen, a ker . 
backer of the effort. 

"There's a particular new ur
gency." said :l.lrs, Ireland. "This 
year it's cruciaL" . 

Mrs. Ireland is seeking support 
and money for a national "Fight 
the Right" march in San Francisco 
April H. 

The No\\', march, in the works 
since last year. originally was 
slated for Washington. It was 
mo\'ed to California because of the 
initiative to end affirmative action 
headed for No\'ember's statewide 
ballot and because of California's 
importance in the presidential
election, 

The march. supported by hun
dredsof· women's, black, Asian-. 
American. Hispanic. labor. homo
sexual and religious groups, is the 
most visible manifestation of 
affirmative-action, anti· 
Republican organizing, 

A broad coalition spearheaded 
by the Los Angeles-based Femi
Dist Majority Foundation has be.en 

barnstorming college campuses in 
the Bay Area; Washington and 
around the countrv to recruit stu· 
dents for a "Freedom Summer '96" 
in California to save affirmative 
action. 

Patterned on the civil rights 
movement's Freedom Summer of 
1964, which sent college students 
to the South to register black vot
ers, the campaign already has Con
tacted hundreds of campu5'es to 
sign up int~rns, according to Alicia 
Daly of the foundation's Campaign 
to Save Women's Rights and Civil 
Rights, . 

In San Francisco, hundreds of 
groups have come together under 
the aegis of the Bay Area Affirm
ative Action Coordinating Council, 
founded by the progressive Van
guard Foundation. 
. Ata gathering of some 600 ac

'tivists - including Mrs. Ireland 
and the Re\'. Jesse Jackson - two 
weeks ago at the Palace of the Le· 
gion of Honor, foundation Execu
tive Oil-ector Hari Dillon stressed 
the importance of transcending 
identity politics in order to defeat 
the Republican strategy of usin~ 
affirmative action as a wedge be· 
tween communities. 

"The assault on affirmative ac
tion is not only an African
American issue," Mr. Dillon said. 
"Prop 187 was not onl), a Latino 
issue. All these things are funda
mental moral issues for progres

. sive humanity," 
He told the group. paraphrasing 

the 25-year-old words of James 
Baldwin. one of the most eloquent 
voices of the civil rights move
ment: "If they come for me in the 
night. they will come for you in the 
morning," 

Those words are still relevant. 
Mr. Dillon said, adding, "I think 
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Pat Buchanan and his bunch are 
'coming for us and our children," 

Mr. Dillon said Vanguard de
cidedlast }'ear to try to build a 
coalition of blacks. Hispanics, 
Asian·Americans and Indians to 
work for the defeat of the anti
affirmative-action initiative pro
moted by California Gov. Pete Wil
son. 

One reason Proposition 187, 
which targets illegal immigrants, 
passed in 1994 is that its propo
nents were able to "ghettoue the 
attack on immigration as o!,!ly a 
~Latino issue,' .. Mr. Dillon said, 

This time, he said, progressives 
are on their guard against conser
vative portrayals - and public . 
perceptions - of affirmative ac
tion as a black issue . 

Originally, the coalition planned 
its own march in Sacramento. But 
then Mrs. Ireland and NOW's Cali
fornia chapter head. Elizabeth 'lb
ledo, got involved. The two groups 
decided to merge their efforts, 

"I think this is a breakthrough 
for the progreSSive movement in 
California and for the country," Mr. 
Dillon said. "If we can unite this 
coalition of color with NOW and 
the feminist. community, that's 
something that hasn't happened in 
a long time." 
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',','~eligi()us'freedom" Constitutionally 

, , 

" ,', A small Church in 'the town of Boerne, Tex., ,before it, the Court approved using a state's general 
"provides the backdropJor one of this term's most ,banon peyote to prohibit the drug's use in religious 

, '., significant Supreme Court' cases. Th~ church, faced" rituills,by a Native American church. Other rulings 
" """'~ ,,:with, overcrowding, sought a permit to demolish" impmging on ihefree exercise of religion followed. 
, "',' ",',;:;i';~,: ,moSt9~; its:',7~~ye,ar:;o()ld:Mlssion Revival,,:strUcture?~;,,¥~;"i'1.fI'he 'R~st~ration Act sought to blunt the original' , 

, "', and expand into :&oerne's historic district; WheJ) thif':~decision by setting avery highstaiidard for govern
, permit was denied; the church sued the town, alleg-,ments 'to m~t if they are to override claims of 
,ing ,a Violation of, its religious freedom under a'. religious liberty. Under the act, governments may 
FederalstatiJte called the Religious Freedom Res· " not enforce laws that "substantially burden" the 

. toration Act. The city responded by challengirig the exercise of religion without demonstrating a "com
, , ',,':: act'~ coristitutlonal~ty, raisingthe,(!()rE~ Issue,that,: peJling'~ need to do so, andwithourusing utheleast 
'"" , theCoun must nO,wdecide:_,__ \:'''_-'''',.' ",·restrictivemeans." .. ' 
...... '... -.~,':": '.,:' An.i'inpressive ,array of religious and civil It is clear that, in the absence 018 constitutional 

~, ' ,sights :groups,are urging ,that th,estatute be upheld. " ,amendment,Congress cannot ,directly .. overtut:n-a' 
They are rightly concerned about the implications Supreme Court decision. But last January a Federal ' 
for religious freedom if the Restoration Act is ',appellate panel in New Orleans upheld the act as a 
overturned. 'But the immediate issue is not religious legitimate exercise of Congress's independent au
liberty. It is; whether the statute's attempt to" thority under the 14th Amendmentto enforce consti
'counter a damaging Supreme Court decision'via- ' ' tutional rights by granting broader protection than 
lates the constitutional separation of powers. This . the Supreme Court has. The exact boundary of that 

, , ,launches the dispute into a gray area that makes the authority is an unsettled issue. When ·the case was 
outcome hard to predict. But even if the Court argued recently, several justices seemed concerned 
strikes down the statute, the justices need to recon- that the act trespassed on the Court's role as .sole . 
sider the flawed ruling that inspired the law:' interpreter of the Constitution, ' 

The Restoration ACt, ~pproved by an unusually' Fortunately; if the Court wants.~tostrike down 
united Congress and enthusiastically signed by the statute, there are prinCipled ways to do so 
President Clinton in 1993, was a response toa ' without jeopardizing past holdings on civil rights or ' 

. Supreme Court deciSion in 1990 that watered down abandoning religious liberty. If the Court rejects the 
, the' First Amendment'S protection of "the free act, it can recognize the underlying concern, broad

., 	exercise" of, religion.. That decision held that ly shared~ that the Court's current approach inade
churches have no speclal exemption from ,"neutral, quately proteCts religious observance from govern
generally applicable" laws thathapperi" as a by- ment ¥1terference. A wise Court would heed the 
pr:oduct, to burden religious exercise. In the case ; message, a.nd find a better balance. 
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.Ca~.cl()sed;.wild·hor$es.stiU·killed 

hell are you raising .problemsGrand jury dOCUrrierits<mdicateBLM about horses?' " . 
: 'At the' time, Mr. Babbitt attrib- ." . falsifiecLJ.W)rd$,. blOG~ iny~~~g~ti()Il , ., " uted· Mr. Baca's departure to "dif. ' 

ferent approaches to management . 
. Wild. horses and bUrros, which By Martha Mendoza' .: . 	 . style a~d: consensus.building."

I.$SOCIATtO PRESS· . 	 compete with· domestic cattle for Meanwhlle, the federal investiga'forage,have been protected by fed·' tion in Texas hud begun. .DEL RlO, Thxas -' A federal . eral -law for' 25 years. The· BLM 
grand jurY has collected evidence. . . decides how many animals can .Grand jury~k.s chargesthat shows U.S<government offi~ .. -. survive on pllblic lands, roundS up
cialsallowed the slaughter of hun- . the excess animals and lets people , . Records sheW' b:hat the grand 
dreds of wild horses taken from· ..· .. _adoPtth~m for about $125 aRiece.. jury saw evidence and heard testi

mony that: - - .._.- - .• - - .,: . ..federallai,ds,'falsified iecOrdS·and '.. ' After 'a year, an adopter can 're
.. tried·to prevent investigators from. .ceivea' title· to ari' ariilriaJ,"u'the ··.·BLMagents placed '550 horses 
uncovering the truth< . ' BLM finds the animal is receiving With dozens of people who were 

. The chief prosecutor and grand , proper care. . told they could do as they wished 

jury foreman in the investigation . The law says it is a crime to kill . with the animals after a year, in

wanted to< bring criminal indict-· .: a wild horse or burro taken from cluding sell them for slaughter to . 

ments againSt officials 'of the U.S. public land. It prohibits anyone· make money. 

Bureau of Land Management who . adopts one of the animals · • The BLM ignored its own reg· . 

(BLM), bu't the case was shut down from selling it for slaughter. ulations and gave the Choctaw In

lastswnmer after federal officials· Recent AP investigations have dian Nation 29 newly born, un
in Washington _. including offi- < found that thousands of the horses · branded colts to sell so the tribe 

cialsoutside the investigation- . are ,eventually -sold' for slaughter, could raise cash to pay the BLM for 
intervened. -. . .._. and that the whereabouts of tens of a mass adoption of 115 wild horses, 

"1 believe that my investigation, thouSands ofadopted but never ti- .. • A Thxas BLM compliance offi
was obstructed all along by per-· - tled'animals are unknown. The · cer, Don Galloway, arranged to 

keep 36 horses for hiinself and toldsons within the BLM: because they', BLM has attacked the AP's re~ 

did not want to bev.embarrassed:" ports, saying ,its. investigations two UIJdercover investigators he' 


show that slaughter "is occulTing planned to sell them for slaughter. ·the prosecutor, j\:lia Ludlum, wrote 
in. a memo lasr swnmer, "I think' to a far, far lesser degree than was · 	 • BLM managers pressured em.
there is a terrible pz:oblem with the. , alleged." ployees not to talk to investigators. 
program and ,with government , Although Mr. Babbitt refused to In one case, a BLMdistrict man
agents placing: themselves above . speak, -the last person to serve as ager tipped off the subject 'of a

. the law." 	 . his chief at BLM said Mr. Babbitt search warrant that law enforce. 
Mrs. Ludlum's memo is among - has known all about problems in ment agents were about to visit his 

thousands of ' pages of grand jury· . the wild horse program for a long house. . 

. documents.in the Case obtained by' time: . 
 · 	 • BLMofficials falsified adop

the Associated Press< Those doc tion documents and falsified com· 
uments also. show that the grand puter records of brand identifica· .. Babbitt said aware of turmoil ., 	 jury foreman was incensed that. < tion numbers used to track 
federal officials were blocking the .. ,' Jim Baca, who quit as BLM di adopted arumals,' 
investigation, and that his requests rector in 1994 after a falling out :'We want· these chargesf'iled'
to indict them were ignored. with Mr. Babbitt, said in an inter '~d we want to be notified of what 
~Lu~1I~-m:3.5::(~~~~;!y an.- view that· he discovered the' pro was done; regardless of who these 

gram was in turmoil and wanted to assistant U.S. attorney, now .is a .. 	 people are, please, ma'am:'the
take steps to correct it.federal magistrate judge at the Del 	 · . grand jury foreman told Mrs. Lud. 
, He said Mr. Babbitt told him to .. Rio courthouse, which serves West 	 lum, according to trariscripts. .
back off, .. .Texas. She. refused to be inter·'· "The orders were: 'Don't make . Federal agencies interveneviewed for this story but acknowh waves; we've. got enough prob-. edged the. authenticity of doV 	 · ~en the BLM, in Washington lems: ~'Mr, Baca said. adding thatuments obtained by the AP. 	 realized the case was pOinting in 
his efforts to shake up the program Spokesmen for the Departments went nowhere. . .of Justice and the Interior denied 

their agencies had done anythi~g, ., '.. "Babbitt thought it might .cause 
wrong but refused to answer. ques~ problems,'and he didn't wantany 
tions. Interior: Secretar,y: Bruce. controversy. He didn't ·want to 
Babbitt,' who oversees the. BLM make anybody unhappy,' and so 
and.by law is responsible for pro- .. this program just festered," Mr. 
tecting. " ..i1d horses, also refusedto Baca said, "When they wanted me 

< be interviewed. to leave ·BLM, that was one of the 
reasons they gave' me: 'Why the 

".. ':, 

., . 
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lone Star Steak house 
Settles With the U.S. 
Over Disabilities Act 

BII 0 WALL STRF.F.T JOlJRNAL Stoff Reporter 
WASHINGTON - The Justice Depart· 

ment reached a settlement with Lone 
Star Steakhouse " Saloon Inc. that re
quires the chain to bring almost 100 of its 
restaurants Into compliance with the 
Americans with Disabil1ties Act. ' 

The agency said this is the first ADA ' 
settlement Involving buildings that were 
constructed after the federal law went into 
effect. wne Star. based in Wichita. Kan.• 
has built or altered 97 restaurants Since 

'Jan. 26. 1992. when he ADA went Into 
effect. The restaurant chain has a total of 
105 restaurants. 

Neither company officials nor a lawyer 
for wne Star returned phone calls seeltlng 
comment on the settlement. In a news 
release. wne Star said it was pleased that 
it was able to resolve the matter without 
"costly and time-consuming litigation." 

Through a review of architectural blue· 
prints and site visits. the Justice Depart· 
ment cited wne Star for. among other 
things. Insufficient parking and Inaccessi
ble bathrooms. 

The settlement calls for wne Star to 
make all of Its restaurants fully accessible 
within 45 days. wne ,Star also Is required 
to donate 525.000 to four non-profit disabU-

IIty groups. , 
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nos Angeles 6Jime~.ed~e<l'i:~~:Wh~t~~£~" 
B·,and ruled that white workers cannot bewo' Reverse laS barred from challenging an affirmative

actIon order that puts them at a 
disadnntage. 

That same year. the high court said in· U h' Id another ruling that cities may not use race 
, as a basis for awarding contracts or jobs RUIlngs p e unless the efforts were "narrowly tailored" 

attempts to remedy clear past 
discrimina lion. 

The first ruling gave the white' e our 'firefighters a chance'to get their claim into-
court. while the second ga"e them ammu

, ' nition to v.in. 
Last year. the U.S. Court of Appeals m, 

Atlanta rejected Birmingham's promotion, 

Y uprem Cb S t 
• Discrimination: Actions favoring white males. 

plan because it was not "narrowly tailored" 

indicate changing attitude to'Yard affirmative action, A , ·to promote black firefighters who suffered 


discrimination earlier in their careers.
quota for promoting black firefighters is thrown out. Instead. the plan worked as "a rigid quota" 
that Violates both federal anti 

By DAVID G. SAvAGE. TIMES ST....n: V."RlTER 

WASHIKGTON-In t\\;O "ictories for white men who claimed they had 
suffered renrse discrimination. the Supreme Court on Monday!et stand 
rulings that threw out a quota for promotions of black firefighters in Bir· 
mingham. Ala" and awarded a white engineer S42~ in damages because 
he was passed oyer for a promotion. 

The ou~come in the two cases 
shows an Increased Willingness by 
~e fed~ral courts to .applY, anti
dlscrlmmatlOn laws 10 fa, or of 

employees. as well as minor· 
They also put employers on 

that they can be forced to 
pay damages eYen for undertaking 
a ,:oluntary plan of afflrmatn'e 
actlon. , , 

The court actions come amid a 
renewed national debate over 
affirmative action and re,'erse 
discrimination. 
~ndeed, ~he, 2]- year- old. Bir 

mmgham firefighters case dlus· 
trates the eyolution in. the law. 
Where once the afflrmatl\,e·actlon 
plan in Alabama's largest cIty was ' 
widely applauded as ,a ne~d~d re~· 
edy for blatant dlscrlmmatlOn 
against blacks. the same plan later 
was ,struck down by judges who 
concluded that it unfairly discrimi
nated against white workers. 

"We are very pleased the 
Supreme Court has agreed the Bir· 
mingham quota plan invoh'ed an 
excessl\'e use of raCial balancing," 
said Raymond T. Fitzpatrick. who 
has represented the white fire-, 
fighters for 15 years. 

But a ch'll, rights lawyer who 
defended the city's efforts to pro
mote more minorities said that he 
was dlaappointed by the outcome. 

"This puts a question mark of 
.......1"••;"... over this whole fjeld of 


," said Richard T. Seymour of 
the Lawyers Committee for Civil 
Rights Under Law in Washington. 
Ci,11 rightsad"ocates had believed 

' ..... 
that the minority promotion pian!J in cities 
such as Birmingham could wit!l'stand 
attacks because they grew from an undis. 
puted history of blatant discrimination in 
the Deep South. 

On Monday. the Supreme Court simply 
rejected further appeals in the two cases 
and did not issue written opinions. How
ever the outcome-especially in the Bir
mingham case-grew directly out of two 
earlier conseryat!"e rulings by the high 
court. 

In 1974. the Lawyers Committee the 
National Assn. for the Advanceme~t of 
Colored People and the Justice Department 
filed suit against Birmingham. alleging the 
city continued to exclude blacks from the 
management ranks of its fire and police 
departments. After several years of litiga
lion, the city agreed to adopt an 
affirmative- action plan that, among other 
things, ensured black firefighters would 
receive one of every two promotions 
available. 

That 1981 consent decr~ "on the sup. 
port of Virtually aU parties, including the 
city. the Justice Department and the fed
eral Judge preSiding over the case. The 
exception was the white firefighters whose 
promotional opportunities would be '. ' , 
limi~d. 

A croup of 14 white firefighters claimed 
that they had suffered reverse discrtrnma. 
t.ton because they were pused over for 
promotions despite haling more seniority 
and higher test ratings than some black 
employees who were promoted. In 
response. the city contended that the dis
gruntled whites had no right to eontest a 
valid consent decree, and a jUdge threw out 
their claim without a hearing. '. 

But in a 1989 decillion, the Supreme Court 

". . 


discrimination laws and the Constitution. 
the judges said. ' 

"Given the odious nature of race-based 
decision-making. race-neutral alternatives 
should be considered before the go"em
ment implements an affirmative-action 
plan that uses race as the sole criteria upon 
which promotions are based:' the appeals 
court said. 
, The Atlanta ruling marked a sharp set

back for civil rights advocates because Bir
-mingham had an undisputed history of dis
criminating against blacks. 

Both the Lawyers Committee for Civil 
Rights Under Law and the city of Birming
ham appealed to the high court in February. 
If the ruling were allowed to stand, they 
said. it "puts at risk affirmative- action 
programs pre\iously thought to be lawful 
that redress egregious discrimination." 

But without comment or dissent, the high 
court denied both appeals in Arrington vs., 
Wilks, 94-1397, and Martin vs. Wilks. 
94·1422. ' 

Lawyers on both sides said the case now , 
will return to a federal judge to deCide 
whether the white firefighters are entitled 
to damages. 

In the white engineer's case, a jUry in 
Pittsburgh. Pa .• hit the Duquesne Light Co. 
With the $425,000 verdict fcir promoting a , 
somewhat lesser-qualified black employee. 

Frederick Claus had a degree in electrical 
engineering and 29 years of experience with 
the utility when he sought promotion to a 
managerial job. 

Six applicants-five whites and one 
black-were Interviewed. At that time, 
only two of the ,82 ~~nagers In that di\1slon 

. were minorities. '.Operatlng under,< 'an 
affirmative· action plan based on federal 
requirements. the company chose the black 
employee for the promotion. 

Claus sued and claimed 'that he was a 
victim of racial discrimination. During the 



---

'.
" 

.. 


trial, the company acknowledged that the 
black employee did not have a bachelor's 
degree or the required seven "years of 
experience set forth in the job description, 
However, lawyers on both sides agreed 
that the black employee was anoutstand· 
ing worker and qualified to be a manager. 

Nonetheless, a jury concluded that Claus 
was discriminated against and awarded him 
$25.000 in ,compensatory damages and 
$400,000 in punitive damages. 

The outcome carries an ominous note for 
ch-il rjghts activists, who pressed Congress 
in 1991 to authorize large damage verdicts 
in cases of job discrimination. In this case, 
lawyers for the white worker employed the 
new law to win damages from a largely 
white jury, 

Last year, the U.S. Court of Appeals in 
Philadelphia upheld the verdict, and on 
Monday, the high court refused to hear the 
company's appeal in the case of Duquesne 
Light vs, Claus, 94·1502. 

In other actions, the court: 
• Refused to intervene in a San Fran· 

cisco dispute oyer a longstanding state law 
that' makes aggressive panhandling a 
crime. A federal judge ruled that city offi· 
cials had Yiolated the free·speech rights of 
a panhandler"who was repeatedly arrested, 
and the city later reached a settlement with 
the man,' ' 

When state lawyers sought indepen
dently to appeal that ruling, the U.S. 9th 
Circuit Court of Appeals said the case was 
moot, and the justices refused to hear a 
further appeal in California vs. Blair, 94· 
1400,· But lawyers say the statute is being 
enforced in other areas of the state. 

• Agreed to rule on a money dispute 
growing out of the 1983 downing of a 
Korean Air Lines jet by a So,;et fighter. 
Intern!ltional flights are goyerned by the 
Warsaw Conyention, which sharply limits 
damage yerdicts. 

But a New York jury ruled not only that 
KAL engaged in wrongful conduct, but that 
1t gave large damage '·erdicts to the parents 
of young people killed in the crash. How
ever, a federal appeals cou~t ~rew out 
some of those verdicts on the grounds that 
the treaty allows damages only for "de
pendents" and. the parents were not 
dependent on their children. In the fall, the 
court will hear the parents' appeal in 
Zicherman vs. KAL, 94·1361. 

a 
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C '-'" L S·· R ". ' I In their appeals, Arrington .

ourt ets fa d l 'r'h t Wilks, No. 94·1397, and Marlin'n . U lng I ~ a Wilks, No, 94·1422, the city,and II: 
. - '. . - .. -- - black firefighters argued that th 

f:9 d DI . B· , 1 .£.. rapid rate of promotions had er 

r oun r Lan on I~S ,_Unralr :e~:rit~l ~~~~r~':~~t ~~rl:~~~l 
-15uring the Administration of would otherw'ise have been the cast 

By LINDA GREENHOUSE President Ronald Reagan, the Gov- The consent decree would hav, 
WASHINGTON, April 17 - The ernment switched sides and support- continued years longer, they said, i 

Supreme Court ended one chapter in ; ed a challenge by white firefighters blacks had been promoted only at , 
the long-running legal battle over the who had not been parties to the origi- rate that reflected their distributior 
Integration of the Birmingham, Ala., nallawsuit or the subsequent negoti· in the entry-level category of fire 
Fire Department today, when it re ations, A 1989 Supreme ~ou:.t .deci- fighter, which was 9 percent at thl 
fused to review a lower-court ruling start of the plan in 1981 and 13 per 
that race-based promotions were un cent by the end in 1989, No whit, 
fair to 14 white firefighters. firefighters lost their jobs as a resul 

Without comment, the Justices Black firefighters of the plan, 
turned down appeals filed by Bir The court, which returned toda~ 
mingham officials and 'by a group of . and Birmingham, fr~m a two-week recess, also took 
black firefighters from a Federal I agreed to Interpret a Federal law 
lower court's decision invalidating Ala., lose an appeal. that imposes an extra five-year sen
the promotion plan, part of a 1981 tence on any who "uses or carries".a 
consent decree that promoted white firearm "during and in relation to" , 
and black firefighters to the rank of drug offense, 
lieutenant on a 1-to-l basis until the sion permitted the white firetignters The Court accepted appeals b:
number of black lieutenants equaled to intervene in the case to challenge· two residents of the District of Ce,
the 28 percent of the surrounding the settlement. The white officers lumbia who were convicted of dru; 
county's work force that was black. lost in Federal District Court in Bir crimes and who were given the extr, 

That target was reached in 1989, mingham but won an appeal last sentences despite the fact that nei
leaving the white firefighters with year before the United States Court ther had used a gun in a convention a 
claims to back pay for their delayed of Appeals for the 11 th Circuit, In sense while committing thei
promotions but depriving the case of . Atlanta, which denounced the pro-. crimes,
much continuing practical impor motional plan as "outright racial One defendant, Ronald J. Bailey 
tance. Other important aspects of balancing," had a loaded 9-millimeter pistol 1r
the Birmingham plan, including the Despite the fact that the plan's the trunk of his car when the policI 
validity of promotional exams, have numerical goals have long since stopped him and found cocaine pack 
not yet been resolved in the lower been reached and most aspects of : ets in the passenger compartment 
courts. . the consent decree are no longer The other defendant, Candisha S

These circumstances may explain case cl9selyoperational, the was . Robinson, who sold crack cocaine t(
the Court's decision to pass on the watched as it made its way back to ; an fromundercover· officer her 
case, despite the Justices' manifest the Supreme Court, both for its sym apartment, had a .22-caliber pistol 1r 
interest in the issue of affirmative bolic signifie:ance and because the a locked trunk in a bedroom closet. 
action. The Court already has one The United States Court of Apappeals court used such strong lanaffirmative-action case awaiting de peals for the District of Columblcguage in ~nounclng the plan as "thecision, a challenge to a Federal Gov Circuit split 5 to 4 in ruling in Oct!>perpetuation of discrimination byernment contracting program, and ber that the law was not limited tesovernment."others In the pipeline. A refusal by "the paradigmatic uses of a gun, I.eThe 11th Circuit found that Bir. the Court to accept an appeal is not a firing, brandishing, or displaying thEmingham did have a "compelling"judgment on the merits of the case. gun."Interest In remedying the effects ofThe Birmingham Fire Depart Rather, the appeals court said, thEpast discrimination, thus meeting ,
ment case began in 1974, when the 

the rigorous standar6' the Supreme I law also applied "whenever one puH
city had only a handful of black 

Court has required as justification I or keeps the gun in a particular
r

fI~hters 'and none in supervisory 
for state and local sovernment affiroosftions. The convolutions In the 
mative action plans. But the plan 

case since then have often mirrored was not ''narrowly tailored'· to 
the shifting public debate over affir achieve that compelling Interest. the . 
mative action. appeals court went on to say, and ' 

The Federal Government during thus failed anotheraspett of the 
the Administration of President Ger Court's standard. 
ald R. Ford was the original plaintiff The appeals court said that the 
In the case, suing Birmingham In plan did not contain sufficient justifi
1975 on the ground that the city and cation for the l·to-l ratio of promo
the county personnel board e~gag~ Uoos of black and white firefighters 
in extensive and systematic dIS and that the city had failed to consid
crimination. er Jess drastic alternatives for 

achlevln& the desired result. 

I place from which one can gain ac
cess to it if and when needed UI 
fadlitate a drua crimp.." 

Other Federal courts have taker 
different positions. The SupremE 
Court itself split two years ago over 
a narrower but related question: 
does a drug defendant use a sur 
within the meaning of the law if hE 
barters It for drugs. In that case, 
Smith v. United States; the Coun 
said yes by a 6-t0-3 vote over a 
spirited dissent by Justice Antonin 
Scalia. Two members of the major
Ity have since retired. The new cases 
are Bailey v. U.S., No. 94-7448, and 
Robinson v. U.S., No. 94-74492. 
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mcoffinfor quotas' 

the lEue of pay they might By Tony Mauro 
bave reaped If they bad beenUSA TODAY· promoted lingered. Their back 


White firefighters 'In Bir. pay and legal costs could tocal 

miDgham, Ala., won a Supreme . more than II million. 

Court victory Monday In their The dty, meanwhile, WBDts 

lepI battle against an amtma- lOme tonn of amrmative ac

tive action plan they say unfair. don - sti1l Possible UDder the . 

Iy favored unqualiJed blacks. lower court ruling. . 


"It's the last nail In the c:omn . "WIlen you start from zero 

for qujll!s." .YS Flre Capt. IDd you've been locked out for· 


Clarlfl+S Brush. "Luckily, we're 50 years, Irs bard to .y tbere's 

not in the como."· . DO longer a need, " .YS City 1.1. 


Justices let !land a lower ~ey Demett1us Newton. 

court rullni against the plan, iii·. Also Monday, tbe justices let . 

which a black was promoted a white .. man coUect 1425,000 

tor every white promotion. from a PiUSbilrBb company be 


Th.e decision is !IeeD as a plus· accused of denying him a ~ 

tor critics of amrmative action, motion because of 1Us.raCe. 

.DOW under assault In Congress 

and the COUJ1S, and UDder 

study at the White House. 


"The court Is satIsIed that 

the trend In nils country 


. apiDst bani quotas is' the cor· 

rect trend," says Raymond 

Fltzpatrick Jr., lawyer tor the 


. white lre~ters. 
BirmlnIbam eDded the pro. 


gram In 1989wben the goal of 

28% minorities In the lieuten

ant ranks was reached. 


But for 45 white lrelgbten, 

..' ,.. 

, 
...... - -= ..~:."'.~~-"'-;'~.'''~.,.,-..,:,~.... J\~.':&':'''.••~':::.;'- ••: . .::~:"::'.' . '-:..~..~"~.-~.• -::. .. -. 
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Court shuns affirmative action case 

By Lyle Denniston force In the surrou:nd1ng county.·Ala. }irefightersWashington 8Im:au ofThe Sun . Blacks were to get 50 percent of 


. the annual promotions to lieutenant.,
challenged plC:ln
WASHINGTON - The new spot· unUJ the overall 28 percent goal for 


light on afflrmattve action flashed lieutenants was reached. That goal 

briefly on the Supreme Court yester· As ConsututionaJ law now stands. was reached six years ago. and the 

day. but the justices found It easy to - state and local governments have 50-50 arrangement ex:ptred then. 

step aside for the time being as they less power to adopt affirmattve ac· The first black Ueutenant was 

move toward a major ruling in com· tion plans than the federal govern· named under the plan In 1982. lead

Ing weeks. . ment does. The coming ruling coUld Ing to a lawsuit by white fIreflghters.


In a brief order •. the court choee change that .,". ' , who said they feared they would be 
.not to review a promotion plan (or In yesterday's order. the JUSt1ee& passed over under. the 50-50 ar
black firefighters that ended siX offered no explanation for rejecting rangement U1Umately. all but one o( 
years ago. WhJte fl.refighters who (e1t outright the pleas for new guidance the whites were promoted.. but they . 
they had to watt too long for promo- • on how (ar state and local govern· cla1.med the delay amounted to an 
tions got the plan overturned in a ment may go in USing race as a fac· added k'gal affront 
lower court. an actioil that probably tor in employment dedstons. A federal appeals court In May 
means they now w1ll get back pay, The B1nn1ngham dispute has agreed With the white fJreftghters' 

The case from BIrmingham. Ala.. been In the rourt.s for 20 years. be· challenge. h struck down the 1981 
was the first of Its kind to reach the ginning With blacks' cla1ms of racial aettlement 
court since a renewed po!1tica] con·' bias in dty jobs. espe¢ally in the fire Black 8re8ghters and city o1Dcials 
troversy began surrounding afflrma· and poUce departments. After an af· In Bbm1ngham urged the Supreme 
tiVe aCtion in recent weeks. Leaders . OrmaUve action plan took effect. Court to. reinstate the plan. but their 
of the RepublJcan Congress. GOP whtte ftrefighters claimed reverse raw appeal,s apparently met a tepid reae· 
prestdentlal candidates and Presl· cial d1scrIm1nat1on. Uon among theJUStices. 
dent Cllnton have all questlonecHlie ' The plan was adopted In a 1981 In another order. the court agreed 
need (or publJc programs that make settlement of lawsults agatnst the to decide an Issue emerging from 
preferences based on race or sex. dty by blacks and' the Justice De· lawsuits based on the deaths of 169 

· The court has said lJttle on afflr· partment. Under the aettlement •. a passengers and crew members of a 
mattve action in the past five years. 50-50. black-white promotion plan Korean Air Unes flight In 1983. The 
and two appeals in the BIrmJ.ngham was put in place. aimed primarily at plane was shot down by Soviet jets 
case were an attempt to draw the assurtng black firefighters a chance after straying Into Soviet a1rspa.ce. 
court'back to the center of the Issue. to advance to the rank ofl1eutenant International airline crashes are . 
But the court. more cautious these Before that Ume. Blrmingham cOvered by a 1929 treaty. The Issue 
days about what cases It takes on. bad never had a black fJreftghter the court aa1d It would decide was 
apparently saw too Uttle of mgrufi- With the rank o(lIeutenant The Flre whether the treaty allows survtvors 
cance in the case to spend time on It. Department hired Its first black - to receIVe damages for ~e emotlonal 

The JusUces w1ll get into the midst an entry-level firefighter - in 1968. Joss of a relative. 
of the issue agatn by early S\mlDler h waited four more years before bir· The U.S. mother and8lster of a 
With a ruling that could curb the fed· Jng a second. In that (our-year Inter dead passenger were among survi
era] gov~ent's constItuttonal au- val. It hired 147 whites. vors who sued the airline. A jury 
thorfty ~ adopt racial and gender· As a Jon:g-term·goal. the afftrma awarded them $375.000 In dam
p'refmllces. Awaiting dedsionls a tIve action plari 8I.'JUibt to ~ prefer ages: most d that was wiped out on 
challel'ige to a (ederaf highway pro. mce to blacks unUJ the Fire Depart-. appeal . 

. that favors mlnortty-owned ment bec:ame 28. percent black - 'A ruling by the court Is expected 
· cqmpan1es. . . equal to the percentage In the work ncxtyear. .~ · . . . . . ~ ~ . 

http:a1rspa.ce
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· The "other race-Dasea case 
Invc:>lved a $425,000 judgment 
against a company that gaYepref. 

"erence ttl a black candidate for 
~upreme.Court 
declines to upset 

no-quotas ruling 

Whites 'beat affumative action' 

By Frank. J, Murray . . 
THE WASHINGTON TIUES 

1Wo court victories by whites 
against on-the-job "affirmative ac
tion"were left standing yesterday 
when the Supreme Court refused 
to hear appeals of race-based de
cisions from Birmingham, Ala., 
and Pittsburgh., . . , . 

Although the decisions, made 
without comment, have no direct 
effect on other cases, the lawyer 
who won a 14-year fight agairst 
Binningham's plan predicted they 
will be crucial. , 

The major action formally ends' 
a 50 percent black set-aside for 
promotion to lieutenant in Bir
mingham's fire department. It was 
heavy with symbolism ,for blacks 
striving for a place in a depart

'ment recalled for turning fire 
hoses on civil rights protesters; 

'''The court's refusal to take the 
case means it is clear the lower 
courts are now correctly imp Ie, 
menting the prior Supreme Court 
decisions to take a' hard look at 
race-conscious goals an~ Quotas, 
and, indeed;,that is consistent with 
the current national agenda," said 
Raymond P. Fitzpatrick Jr. 

HeffL'ented 14 whites who 
sued in 1 , claiming reverse dis

..ezimi n in the 600-member 
I fire department. ' , 

Lower courts wer:e left ttl deCide 
claims for about 51 million in back 
pay,and Mr. Fitzpatrick's claim for 
fees of 52.5 million. 

Birmingham City Attorney 
Demetrious Newton said the 
unfinished business includes 
"whether some of the whites were 
really discriminated against." , 

• 	 "We're displeased by the de
cision. but it comes as no great 
surprise to us, given the direction 
of the court in the last few years;' 
Mr. Newton said. 

"You can't level a playing held· 
that has had 200 years of discrimi
nation," said Mr. Newton, who also 
conceded that Binningham has . 
changed, Fire .Chief Oscar Bren
nan. hired'recently from Miami, is 
black, as are the police chief, the 
finance director and the city at
torney himself. . , " 
" "One cannot get out of his Con
sciousness the, fact ihat a lily~ 
white fire department turned 
hoses on very linle children back 
in those days," Mr. Newton said in 

a telephone interview. 
He expects the City ttl use per

sonnel lists balanced for regional 
demographics, but not tilted ex
clusively to blacks as some have 
been. ' 

, The first black was hi~ed by the 
fire department m1967, but it was 

, four years and 147 vacancies later, 
before the second came aboard. 
Under federal pressure"a lawsuit' 
was filed and a consent decree for 
hirings and promotions set up.,By 
1989 with virtually all promotions 
earmarked for blacks, 28 percent 

,of the lieutenants were black. 

. ~ 'the outcome' "a Com
. plete ~~Ory for the white maJe 

plaint:iff~," Mr. Fitzpatrick said rtD !" 

, blackfiremen'orpolicemenwould 
be disrupted. ':' 
, "We're not seeking ttl displace' 

anybody out of aljob or to reach 
over the promotion lists or any~. 
thing of that sort. I don't lee any' 
harmful impact there. This is a 
beef with the city, not 'with black, 
firemen," he said in a telephone 
intervievv. ' 

'promotion but denied that in
, volved, "racial animus" against 

,Frederick Claus "or against white 
J)ersons generally." . , 
· ~r courts ruled otherwise, 

however, and the Supreme Court's 
action vvjthout comment leaves 
Duquesne Light Co. of Pinsburgh 
liable for. the judg!Dent. 

Mr. Claus was a 23--year veteran 
of Duquesne when he sought pro
motion in 1987 from director of 
engineering ttl manager of con" 
struction and engineering. The job 
went ttl James, Griffin, Who., is 
black, under an affirmative-action 
plan ttl alter the 80-2 white-to
blilckratio aniong the company's 
managers. 

·Justices 8.Iso agreed ttl hear full 
arguments this fall: ' 
, • In a case arising from the 1983 
Soviet doWning of' Korean Air 

, Lines F1ight 007 on whether survi· 
, vors 'of people killed in the crash 
of international airline flights may 
collect damages for loss of com- " 

, panionship of a relative if they did 
Dot depend on that relative for sup
port. . 

The mother and sister of Muriel" 
Kale of Boston were awarded a to
tal of 5275,000 for mental injury 

and loss of companionship, plus 
5100,000 for: pain and suffering, 
but the airline claims the Warsaw 
Convention shelters them from 
such payments. . 

• On whether D.C. residents ~o
land J. B8lleyand Candisha S. Rob
inson were improperly convicted 
and sentenced under a law that, 
adds fiVe )'earS in prison for any
One who "uses or carries" a gun 
while engaged in drug trafficking. 

The unrelated convictions .were 
upheld. 5-4, by the full D.C. Circuit 
Court of, Appeals in OctIlber. Bai
ley got four years and three 
months on a 1988 arrest for c0
caine and gun possession and an 
additional five years added on un
der the disputed federallavv. Rob
inson got 13 years for a crack sale, 
including five for having a gun that 
police found locked in a trunk in 
her becm:»om closet. 
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DLe favors ending set-aside 

1M' M' 	 lOW- ana nuOaJe-mcome Amer

. . r. arshalliald out four steps ieans, black and white alike." 
for ~ new a~enda: Phase ~ut nu- Diane Ravitch, a senior re
mencally .drlven pr.efences In gov- search scholar at New York Un i
ernment hke set-.asldes that act as versify, described affirmative ac
de facto quo.ta~; In7r~se.enforce- tion as a "good idea that went bad" 
ment or, antl-~lscn~matlon laws; But she said America still owes ~ 
keep. af'!'lrmatlve actl.onJor colle~e debt to blacks and they should be 

By J Jennings Moss admiSSions but gear It to econonuc the only reCipients of special edu

programs 
M _'NGTOH TIMES 

need; and invest in empowerment cation and training programs. 
The "third way" of dealing with initiatives. 


affirmative action would be an end Carol M. Swain, a professor at 

to set-aside programs, a new em Princeton University who de~ 

phasis on gearing' preferential scribed herself as a successful 

programs to the poor and a strong black academic,. said some 

focus on improving education. affirmative-action policies "can 


These were the conclusions have the paradoxical effect of un

reached in a series of articles pub dermining initiative and self

lished by the Democratic Leader confidence." 

ship Council, the home for conser "Returning to what the drafters 

vative Democrats that once had of the 1964 Civil Rights Act orig

Bill Clinton as its chairman. inally had in mind, Democrats 


By weighing in on the conten should move swiftly in the legisla

tious issue of affirmative action tive arena to dismantle the current 

before the Clinton White House ,policy of race-,' ethnicity- amI 

finishes its own governmentwide gender-based preferences 'and re

review ofits related programs, the place it with one of aggressive. 

DLC could have an' impact in anti-discrimination:' she wrote. 

charting a path for Mr. Clinton. Part of the reason for the na


So far, the debate has been de tional debate oil affirmative action 

fined by two polar opposites: con is an initiative 'set to be voted on 

servatives, who believe the federal next year in California to repeal 

government should end all ' state programs. One of the mea

affirmative-action programs be sure's two authors, Thomas E. 

cause they lead to reverse discrim Wood,' said the problem with af

ination, and liberals, who view the firmative action ean be seen in 

attack on the programs in purely higher education, where the poli

political terms and argue against cies are used toadmit more minor

any significant changes. ities to colleges but do nothing to 


"Neither side is right. Conser- prepare them. 

"Our nation must summon'the 


vative ploy or not, the debate over ' will to deal with these kinds of 
affirmative actions is real. And lib
erals;,try as they might, cannot put problems with real rather than b0
the genie back in the bottle: gus solutions:' ¥~. Wood w.~te. 

Change is coming," said -the New 
 "Relying on poliCies that diVide 

Democrat, the DLe's magazine, 
 and classify and favor and disfa

vor Americans on the basis ofwhich devoted its May-June issue 
to affirmative action. 	 their race, sex and e!hntcity will 


only impede' this important na-
As part of the magazine, 11 

scholars and analysts offer their tional effort." . ' 


Paul Starr, a Princeton Univerviews on what to do with affirm
sity professor, said the support DOative action. All but one. National 

Urban League President Hugh B. 	 longer exists for affirmative ac
Price. suggest significant 	 tion as a public poliCY. 

. changes. 	 "Even its long-time defenders 
Will Marshan. president of the should face up to the realities, 


OLe-affiliated Progressive P9licy fight to preserve narrowly tai

Institute, said change is inevitable, lored affirmative action as a legal 

but he cautioned policy-makers 	 , remedy for discrimination and be• not to rush. "Instead. we should 8in exploring what else we can do 

start replacing them with new ac to achieve equal opportunity and 

tions that subsume the claims of justice:'Mr. Starr wrote. 

racial and other minorities within 
 He said what is needed is ..the 

promotion of broad policies fora broader agenda for economic 
empQ\Wrment:' he said. . economi~~ty that benefit 
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V 'Silent message 
The Supreme Court sometimes speaks promotion and contracting. 

volumes by its silence. Without uttering a We needed it because the nation was 
word Monday, it sent a message to both ad- squandering huinan talent and forsaking its 
vacates and aitics of affirmative action.: commitment to equal opponunity. 

The justires left' intact two 'iower<aurt We needed it because it was right I 
victories won by white men who said they Bu~ just as the Supreme Court had re- . 
were victims of reverse discrimination. As minded us in 1954 that legaJ SCII'ePtion . 
is customary in declining to hear a case, the was an affront to the Constitution, so has it 
court gave no reasons. But by refusing to reminded us since 1978 that redress for 
hear appeals, it reinforced earlier decisions: ' past dlscrimination must be done with 
Affirmative action that becomes discrimi- care. Others have rights; too. . 
natory will not stand . . The court ruled then in the Bakke case' 

The court will rule soon in the one aftir- that rigid quotas for affirmative action via
mative iction case it took this year. Mean- . lated the civil rights ofnon-mittorities. Lat
while, the court's history - like its most. er, the court knocked- down a few other 
recent actions - paints a picture that 'numbers-oriented approaches as unjusti~ 
stands in stark contrast to argum~ts that fied in their particular circumsta.na:s. Mon
affirmative action is a policy run amok. day's silence echoed those decisions. 

A year after passage of the Civil Rights. America still. needs affirmative action to 
Act of 1964, it was apparent that merely. m.aIce sure minorities and women get a fair 
outlawing discrimination was not going to shake. And the court has dec.la:red'it legal 
wipe out the effects ofcenturies of slavery, when done, property. But those who defend 
segregation and abuse. President Lyndon anything that parades under the label aftir
Johnson ordered federal contractors "10 mative action have been warned; Arbitrary 
take affirmative action to ensure that appli- numbers games won't pass muster.. 
cants are employed without regard to their Similarly, those concerned that affirma
race, aeed, color or ~tionaJ ori&in."live action has run amok should be n:as-

As a nation, we needed. that step so em- sured: Excesses will be reined in. 
ployers would reach out to. those history Thoughtful legislators, judaes and gav
had excluded - blacks, Hispanics, women' ernment.officials can' resolve these COD-. 
and others - and consider them in hiring, flicts. Political demagogues need not apply. 
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wrong."ifICHAEL FUMENTO Reverse discrimination is in fact 
so routine that we hardly even 
notice it. You probably don't even 

,think twice abo'ut it when that 
empll?yinent application you fill outDistortions in the asks your race and ethnic back
ground, do you? But no, it wasn't 
because they're trying to identify 
black people to give them free sick
le cell screening. discrimination lens 

Government employers, espe-

Al
humorist Dave Barry might that reverse discrimination is wide- cially colleges and universities, rou

write, "I swear I am not spread." tinely give jobs and promotions to 
, making this up." Robert The report's author, Rutgers Uni- women and minorities who lack the 

ich's Labor Department versity Professor Alfred Blum- qualifications of white males. (The 
, has released a report saying rosen; wrote, "This research sug- University of Wisconsin's program 

reverse discrimination - discrim- gests that the problem of ' reverse of restricting employment oppor
ination against whites or males discrimination' is not widespread." tunities for white males was set up 

, because of race or gender - is He refers to it in quotes, emphasiz- by a lady named Donna Shalala.) 
practicalJy non-existent. ing that the very term is question- Whites are discriminated against 

If you have ----------- able. You know, by various federal and ~ocal C!>n
trouble buying ,likewhen the lib- tracting programs - mcludmg 
that, the media For every person given eral media writes those of the 1fansportation Dep~-
didn't. The Wash- ·ti· ho uld about "the liberal ment. It is the lransportatlon
ington Post head- apoSl on W WO media.", Department's program that is now 
line ran: "Study not have ootten it on Yet how did Mr. being challenged before the U.S. 

,.-~;..:~t;."l men·t, , Blumrosen reach Supreme Court by a white-owned 
IIUlVUlUU his conclusion? It Colorado Springs, Colo., constrUc

, .. boils down to this: tion company. The agency bypassed 
the someone else who did Reverse discrimi- his bid to build federal highway 

Finds UttJe Evi-
denceofRe\'erse 

Press story merit it I.,.... I....Dt'I nation claims are liuard rails in favor of a higher bid 
was titled, flU.) U'C:'~" rarely filed with ,from a Hispanic-owned firm . 
.. Rep 0 r t : denied. the federalgov- I While reverse ~~ation in 
Reverse Bias is ernment. More- ,police department hiring can some-
Rare." Also rare, over, even when times be justified on racial grounds 
indeed non-exis- they are filed, they because there can be advantages to 
tent, was anybody quoted in rebut- rarely succeed. having minorities serving in minor
tal. Apparently it never OCCUlTed to ,ity an=as, it's the mandated hiring of 

It certainly would have been nice Mr. Blumrosen. Mr. Neas, nor any women that bas put the squeeze on 
to hear the reaction from the two of the reporters who covered the white male police applicants. In the 
California professors who wrote story that maybe, just maybe, the Los Angeles Police Department at 
that state's anti-reverse discrimi- reason there are so few official com
nation initiative. How silly they - plaints about reverse discrimina- one point a woman could get hired 
and the great majority ofCaliforni- tion is that the practice is legal; It's with an exam score of 94, a black 
ans polled who say they support the the law of the land.' male 95, and a Hispanic male 96. 
initiative - must feel to find they're A person denied a job or promo- But a white male had to score more 
seeking to outlaw a figment oftheir tionin 1994 because. he's a white than 100 on an exam tbatonlywent 
imagination. male is no more likely to file a com- up to l00! 

On the other hand, reporters plaint than would a black maq. ,... 

were able to find people supporting , denied a job or promotion back in 
 C

onege applications programs, 
the report. AP quoted executive 1954. Mr. Blumrosen is like a 1950s though not covered by Mr. 
director of the Leadership Confer- Southern sheriff saying, "Yup, Our Blumrosen's review, almost 

. ence on Civil Rights, Ralph Ness, as Negroes here are happy as pigs in universally discriminate against 
saying, "It further shatters one of slop. They most never complain. whites. One of the few universities 
the myth!; about affirmative action, And wben they do, they's always that bas releaS4;ld its affirmative 

action application acceptance data 
is the 'University of California at 
Berkeley. In 1989, it turned away 
about 2.,800 white stUdents with ,. , perfect 4.0 grade point averages, 
while bait the minority students it • 
admitted that year bad scores 
below a 3.53 GPA. . 

q. 




. The key. to surviving a court chal
lenge with such discrimination is to 
just use the right terminology'for 
your program. "Quota" or "prefer
ence" might get you in trouble. But 
use the words "goals," "set-asides," 
and "timetables," and you'll be hard 
to beat. 

How to explain such foolishness 
as this report?· 

Simple. Affirmative action is Mr. 
~lumrosen's. baby. Yes, the news
paPers forgot to tell you that Mr. 
Blumrosen is. former director of 
the 'federal EquaJEmpJoyment" 

.' . Oppprtunity Commission ana a 
longtime' promoter of programs 
that favor minorities over males 
and whites. " 

Assigning Mr. Blumrosen to eval
uate reverse discrimination was the 
equivalent of Judge Lance'Ito dis
missing the jury and rep~acing it 
with 12 people wearing T-shirts 
reading,"O.J;we still love. you." , 

There are arguments to be made 
that reverse discrimination is nec
essary, especially in some hig~y 
limited instances. What is not 

. Debatable is that reverse discrimi~ 
nation is the inherent flip side of 
affirmative action. Fbr every person 
given a position who would not have . 
gotten it on individual merit, some
one else who did merit it has been 
denied. Mr. BJumrosen himself 
says 12 million Americans have 

. benefited from affirmative action. IT 
so, that's the number ofAmericans 

. who have suffered reverse dis
. crimination: 12 million. . 

Black author James Baldwin 
once observed, "Not" everything 
that is faced can be changed,but 
nothing can be changed -until it is. . 
faced." Apparently thatli just what' 

. Professor Blumrosen and the Labor . 
Department are counting on .. 

Michael Fumento isanassodate of.. 
-f1..e Competitive Enze.rpri.se Institute. .' 
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The Long Road Up From Segregation 
By JOSEPH N. BOYCE 

A short memory can be a curse, espe
cially when it comes to fashioning social 
policy. So it is with increasing alann that 
J have watched the debate over whether to . 
scale back affirmative action or eliminate' 
It altogether, replacing it With a ·color
blind" society. Short memories seem in 
abundance in this controversy. 

J am of sufficient years and recall·to re
member how things were for blacks and 
why the country thought a program like af-· 
firmative action was needed, It was re
quired to remedy the unfairness of another' 
affirmative action policy-one that had 
been in place ever since we became a re
public-that afrinned the supremacy of 
white males in government, commerce, 
education, even religion and the arts. 

Some might argue persuasively that it 
was a systt'm that, nonetheless made us a 
great nation. But we will never know how 
much greater we would have been had not 
that system excluded the contributions in 
talent and ability of more than half our 
population on the bases of race and sex. 

In the 1950s. \I.'hen I was groWing up in 
the Midwt'st. the landscape of opportunity 
for ·blacks. regardless of education and 
ability, was barren. Corporations would 
hire blacks as janitors and couriers but' 
never as bank tellers, accountants, sales
men or other positions of stature and re
sponsibility. Many young blacks were en· 
couraged by their parents to limit their ca
reer aspirations to professions or busi
nesses In which they served their oWn 
people or to jobs in government. , 

Blacks didn't net'd affirmative action to 
comrett'. Tht'y just needed to be allowed to· 
play the game under the same rul.es as . 
everyont' else, My mother earned a mas· 
ter's degree from the University of Illinois 
in the late 1920s. Yet she recalled being 

treated differently, including by a profes
sor who told her that. while she deserved 
an Aon heuaper. he'd given her a C, be
cause "as everyone knows. colored stu
dents don't make As." 

. I remember an older cousin who had a 
Ph.D. .in engineering who spent his life 
teaching in a black college, not because 
education was his chosen career. but be
cause virtually all engineering firms were 
white and they didn't hire blacks as engi· 
rieers. Such stories' of rejection abound 
among black families: the graduate. stu· 
dent In chemistry who rave up and worked 
all his life In the post office; the talented 
draftsman who despaired of ever becom
ing an architect and eventually dropped 
out of college. . ' 

In 196;, before affirmative action's 
spread. I became the first mlno,,!ty staff 
reporter in the then 12G-year-old history of , 
the daily Chicago Tribune. Prior to that 
time. the paper ran a column deep inside 
of social news in the black community. It 
was submitted by a free-lance black reo 

• •• ~ • ~ • f • 

porter wno left his copy' With a securllY 
guard seated outside the city room. The 
Sl00 the reporter received for each column 
was mailed to his home. 

The original intent of affirmative action 
was and should continue to be to assure 
everyone. regardless of race or gender. the 
same access to education. jobs. housing 
and the other rights and benefits of citi
zenship. What seems to stick in the craw of 
opponents are those' affirmative action 
programs that place race or gender above 
experience and performance in hiring, 
promotion and contracting decisions. 

I agree that such arrangements should 
be eliminated or limited in time and scope 
to making up for past imbalances where 
dlscrimlnation existed. Programs that 
don't put merit first have convinced many' 

whites and. unfortunately. even some 
blacks, that blacks cannot compete on a 
level playing field. The result has been the 
assumption-erroneous but comforting to 
some-that black achievement Is due 
solely to affirmative action. 

I have a son who graduated from Har· 
vard and a daughter who graduated from 
Smith. Both were admitted as transfer stu· 
dents after finishing two years of commu· 
nity college. Some of my friends. both 
white and black. have simply assumed my 
kids were the beneficiaries of affirmative 
action. But it was their high grade'point 
averages. participation in student govern
ment and leadership abilities in commu
nity college that made them the equal of 
virtually any applicant to the Ivy League
not their skin color. 

Now, that they are in the work force. 
, they want more than ever to be judged on 

the basis of their performance. not their 
race. That way. they know they'lJ have a 
better chance to move up. Despite the out· 
cries of reverse discrimination. white 
males stiU hold 95% of the top corporate 
jobs. and. interestingly. are the ones with 
the final say on how affirmative action is 
developed and implemented. 

Most black people I know favor a sys
tem based on performance. But those with 
memories longer ~~a gnat's believe 
that, despite our oft-stated Intentions and 
resolutions. as a nation we are far from 
colorblind. They fear. regardless of assur-' 

. ances, that eliminating affirmative action 
Is a regressive step. politically. socially 
and morally. And, they doubt the loss will 
be compensated for by some miraculously 
emerging colorbUndness that beretofore 
was nonexistent. 

The reaJiJ:ation sbould surface lOme

where in this debate that the states are ,'. 


, different today than they were 50 or even I 


" \. \ 


25 years ago, when affinnative action be-' 
came institutionalized. The U.S. is much 
more diverse today. It is hard and some· 
times impossible for government and pub
lic institutions to accommodate each 
group's racial or cultural idiosyncrasies, 
despite the best democratic intentions. 

That's neither the roll? of government 
nor of corporations. In a democracy. their 
mission is to develop policies designed to. 

, ensure equality of opportunity. In a true 
meritocracy, which,the affirmative action 
naysayers claim to want, that would mean 
not only an end to quotas but to the kinds, 
of subtle dlscriminatlon practiced by, 
unions, corporate old boy networks and t~ 
"glass ceiling" that restricts upward mo
bility of people of color and women beyond 
a certain point, regardless of ability. 

Achieving that kind of, merttocracy 
would necessitate some regulatory sane-', 
tions. possibly limited in scope and term., 
But leaving the question of fairness to the 
free market, with the notion that some sort 
of colorblind society will suddenly emerge 
to redress the in~ualitles of racial dis
crimination and the less·than-perfect solu·· 
tion of present-day affirmative action is ei
ther naive or perfidious. 

Let's stop lying to ourselves about our·· 
selves. We havt' never. ever been a color-. 
blind society. In fact. we too often have 
been preoccupied by issues of color and 
race to the. detriment of our national char·, 
acter and democratic ideals. 

Our country's racial past should have 
taught us many lessons by now. Let's not 
let selective amnesia cause us to repeat 
mistakes that will lead to a more divisive, 
regre~sive and, ultimately, weaker nation., 

Mr. Bayce is a JuuTTUl/ senior editor; 
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Haitian Minors Seek- . 

Order to Enter U.8• 
.-'. 
'f!.igh Court Plea Affects

','

258 at Guantaoomo ' 
""'...=----B-y..:..Ann--e-D-ay....;"----...;;. = 5p!aaIto Thrw.........on1'00.
-:f;{IAMI-Attorneys for the "Hai· 
• Refugee Center here havepeti· 

fIllIed the Supreme Court to order 

admission to the United States for 

1?8 Haitian children still being he~d 

it, camp at the U.S, naval base m 

"ntanamo Bay, Cuba, without 

Geir parents. ' 

,::the petition alleges Attorney 

CSteral Janet Reno discriminated 
Iilinst, the Haitians by refusing·
06n parole wbiIe extending it to 
:J Cuban children at Guantanamo 
I.Jt October. A federal appeals 
I'Jl': backed her decision.. prompt· 
• the high court petition. . . 
~he attorney general explained
m parole of the [Cuban] children 
Aeeing them from the 'extraordi· 

, .. hardship' of life in the Camps," . 
Cd Ira Kurzban. the ,center's attor· 
a. "The Haitian children are still 
tt\hg in those same conditions that 
• deemed too harsh for the, Cu
bans." , 

. The suit is designed to help .chil· 
. *en such as Dorcile Alexis, 16. 
~pse father, Odelin, said heds 
taiting for her to come live with· . 

, , Hln\ in Florida. "She is the only fam· 
iIy I have," said Alexis. who has a 
.ar~n card and\works as an orange 
picker in Palm Beach. "She' doesn't . 
want to go back to Haiti. Her moth· 
er'is dead. She is scared, She wants
lo:eome here, to live with Ole and 
~'to school." 
",'; Administration officials" insisting 
~y have no intention· of keeping 
'~tian children from their parents. 
MY Ute United states is working 
with the U.N. High Commission on 
.Refugees in Guantanamo and the 
triiernational Red Cross ill Haiti to 
ctetennine how best to resettle each 
tbi.ld. "U.S. policy is not to keep am
accompanied Haitian minors at 
Ml@Jltanamo:1Iid a Justice Depart
~~edtofficial who asked not to be 
aam. ' 
.",~ process has been very slow 
*ause of the diffiCulty of verifying 
.ther a dwd has an able parent 
iQ..Jia.iti to care lor him," the of:6cial ' 

'-,j '''tittlesaid her group has identi-

AnORHEY GENERAL JANET RENO 
••• jJetition az.ys ..discri.iftQted 

said. "Just because they· say that 
uwy have nobody in Haiti doesn't 
~makeitso" 
'~'Advocatesfor Haitians here 
dWge that in several cases chil
aren who have parents in the Unit· 
ed States have been sent back to 
Haiti to people who are not their 
parents. "Mistakes have been 
..liIN>," said Cheryl Little, an attor· 
,-,..~ Florida RUral Legal Ser·
:la, who said. she koi:1ws of at 
lea$t. threeauch cases. '''Many of 
tfi'ese unaccompanied~minors in 
~tanamo have parents here· in 

.. the' l!~ed States who ~ willing 
~..to care for them." 

To date U.S. af6ciaJs say 42 am
Ia:ompanied Haitian minora have ' 

, been repatriated to Haiti-19 in 
. tbe latest load aboard a Coast 
,Guard cutter lilt week. Another 24 , 
, reached the ate of 18 while ill camp 

and were lent back to Haiti as 
adults. and 19 ba'lle been paroled to 
,the United States. ' 

tied relatives in the Unitei::l states. " 
in some "cases a parent. for almost ' 
all of the 258 children still in Guan· 
tanamo. She contends these rela
tives are able and willing to take the ' 
'children. She said she has a list of 
'more than 100 people who would 
sponsor the remaining children. 
, During the spring and summer of 

1994 thousands of boat people 
poured out of Haiti, fleeing the mili· 

, tary regime of Lt. Gen. Raoul Ced· 
ras. They were diverted to Guanta· 
nama, where last September there 
were 21,638 Haitians. Following 
the U.S. military occupation and·the 
restoration of President Jean-Ber
trand Aristide's civilian govern

, ment, nearly aIJ of the adults and ac
companied minQt'S have been sent 
back to Haiti. Only 518 remain in 
the camps. 

By contrast, some 500 Cuban ref
ugees per week are being admitted 
t~t the U¢ted StateS through Mi· 
ami, according to the U.S Catholic 
Conference. Among them bave 
been 321 unaccompanied Cuban mi

, nofS, including Lizbet Martinez, 
,who played the "Star-Spangled Ban· 
ner" on her violin lor, President 
.	Clinton when he visited Tallahassee 
last week. Clinton has invited her to 
perform at the White HoUse." 
, . The Haitian children, aa:ording 
to Uttle and other advocates, are 
DOt 80 lucky: Little's office has re
ceived doaens Of caDs, from despon
dent children in Guantanamo and 
reports of suicide attempts by Hai· 
tian minors iii the camp. No minors 
have kiDed themselves. and U.S. of· 
&dais at the camps called the at· 
tem&>ts "aestures." . " 

"I don't know of any other ;roup 
, that is discriminated against by U.S. 
,~gration policy as much as the 

, Haitians," said Little. , ' 
An administration Official said the 

difference in ~ 'for Haitians 
and Cubans is due to Cuba's refusal 

, to/accept the refugees' return. "It 

Ccot1ct 
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Affirmative Action Gains 

Often Come at a High, Cos{ 


, • Rights: Preference poHcyhelps foster better lives. But 
opportunity sometimes has been mixed with fear, doubt. 

By SHERYL STOLBERG 
TIMES STAFF WIUTER 

Jessie Sherrod began picking 
cotton in the fields of Mississippi 
when she was 8 years old, earning 
$1.60 for 12 hours of dirty, sweaty 
work,She didn't ha\'e much chOice: 
Her father drO\-e ,a school bus to 
avoid sharecropping, and, with 11 
children to feed, her parents 

, needed the money, 
When she wasn't farming, Sher

rod was studying-at an all-black,' 
elementary school that calibrated 
its class schedule to the rhythms of 
the han-est. 

Today, at 45, Sherrod is a 
Han-ard-educated pediatrician 
with 'a sub- specialty in infectious 
disease and a masters in public 

health from uCLA, She wears a 
busines:; suit and half -moon spec - ' 
tades to work as an administrator 
at King Drew, ~Iedical Center in 

C@)
AFFIRJV1A.T.IVE, ' ACTION, 

. Fairness or 
. Fat:oritism' ' 

• 	 One in an 
occasional series 

Los Angeles. But she still refers to 
'herself as "a little black glfl .. ,a 

cotton picker from ~nssissippi." 
The force that helped lift this, 

"little black girl" from the dusty 
cotton farms of the segregated 

South to the pristine laQoratories of 
Harvard was a grand and contro
versial social experiment called 
afiirmati\'eaction. This wa§.:E-coll
tracHI"lth':"America-of-a-diff~r.en t 
8Ort;:orie?th~ised:to_re;~erse 
th_tdamllgil'lg:heri~ge~of-slayeI\Y 
and:.s~gr.eg1!.ti9n-~hrough-ec_carromic , 
oppO.r.1.t.!niotY=a n·d=e.\~enlu'a11y, 
equa]itv.='fo.r-alh, 

But in the eves of Sherrod and" 
others who ha,:e benefited from it. 
the experiment has fallen short of 
that initial promise. The contract: 
they found, had an escape claus~; 

As the nation engages in what., 
PreSident Clinton euphemisticallY" 

" calls a "national conversation" 
about race and gender preferences 

in education and hiring, critics are 
portraying affjrmati~e ~ction as a 
free ride for people like Sherrod. 
But the reality. benefiCiaries say. is 
far more complicated, ; 

That affirmative action has 
. transformed ]j\'es is beyond ques

tion, But it has hardly delivered a 
no-questions- asked ticket to the 
good life, At best. Sherrod and oth
ers say, it has offered an ~conomic 
alld:::social=oppor_lunil.>:::.that was, 
alloyed ,With fear and uncertainty, 
defiance and resentment. sadness 
and even rage, 

"This is not the golden age, 
declared an angry Daryl }.fichael 
Scott. who teaches black history at 
Columbia University, "This." he, 
said acidly. "is a sad reparations 
program at best." 
, Scott once applied for an opening 

teaching American history at 
another uni\'ersity-only to be 

"steered to a different job. teaching 
black history. Jaime Sanchez, a 
Latino computer programmer. says 
his company paid him to obtain 
management training but never 
made him a manager. 
, So too. Donald Clark. who broke 
Ille color line through affirmative 
action to become a fireman, has 
struggled against the most primi
tive of racial stereotypes. And 

, Christopher Francis. a black archi
tect who designs schools. has' 
l~arned it is futile to seek commis
sions in white neighborhoods: ' 
" For these five, as for countless 
others. the question of whether 
affirmatiye action has gone too far 
bas a bitter ring: How could some
thing done so grudgingly. and 
evaded so cynic'ally and'so often, 
have possibly gone too far? 
'" And why; as polls clearly indi
eate. are minorities-and in partie
ul a r A f ric a n A m e ri can s 
shouldering the burden of, the 
backlash against affirmative action 
w·henstatistics show that white 
women are the major beneficiaries? 
',' And what does the promise of 
affirmati\'e action mean when, for 
many;!t has offered the symbols of 
advancement but often not the 
iubstance: A title on the door, but 
BOt line authority, A \ice presiden

oy, perhaps, but only for minority 

affairs. not finance or production, 


o 

Sherrod began her career with 

,;eitherthe money. the connections 

nor the grades to get into the most 

prestigious medical school in the 

land. She scored 200 points lower 

on the MCAT-the standardized 

medical school admissions 


test-:-than the 8\'erage white Har

\'ard student. But she was gj\'en 

special preference because Har

, vard wanted to boost its enrollment 
of blacks. . 

Now, two decades later, she has 

all the trappings of success: a house 

in the Ladera Heights section of 

Los Angeles. a neighborhood of 

spectacular views that is home to 

many well-to-do black profession. , 

als; a job that comes with a prh'ate 

office and a secretary; a wardrobe 

of elegant clothes, Many days. she 

marvels at.~ow far she has come in 

just one geri:eration. 


'~I look back," she says. "at my 

mother'~ plight. She didn't ha\'e an 

education. She had all these kids to 

care for. So it's a great opportunity 

to have a career and to be able to 

take care of myself,'" 


Yet Sherrod's gratitude is min· 

gled with a darker truth, Eyery day 

of her life. she says, she must con, 

front slights and indignities simply 

for being a black woman in a white 

man's world-racism that may be 

more subtle but no less painful than 

what she encountered in the South 

as a child . 


There could be other factors at 

work here, wholly unrelated to 

race. But this isSherrod's reality: 

she views the world through the 

prism of her skin color. 


There was the time that a local 

hospital denied her privileges, con

cocting phony reasons, she sus

pects, so that a group of white doc

tors could keep their lock on the 

infectious disease business. 


There was her experience with a 

medical'society whose officials 

talked a good line about being 


,committed to' minority advance

ment and then brazenly urged a 

white ·woman to run against her 

when she sought a seat on the 

executive board., 


And there are the disturbing sto
ries she. hears when she gets 
together with other black 
physicians-li.ke her friends who 

. got kicked out of a healtJ:l mainte
nance organization they had joined, 

. 	 ~., 

http:physicians-li.ke
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losing their patients to the whIte 
doctors who remained behind. 

Now, there is what Sherrod. sees 
as the final indignity.: The' effort by 
consen'ati\'es to undo the policy 
that got her \I.·here she is today. 

"You can't make up for'400 years 
of slayery and mistreatment an? 
unequal opportunities in 20 years, 

. she says·angrily. "We had to nde 
the 5choolbus','fi\'e miles·to school 
and p2.~:;b:v;a~~:r:ite)~ch.ool, to get to 
our black 'elementary school'. Our 
books were 'used books. Our 
instructors were not as good. We 
didn't ha\'e the proper equipment. 

. How do you make up for that?" -, 

o 

Not e\-ervone se'es it this way, 
which is precisely why Clinton's 
"national conversation" is fast 
turning' into a shouting match. 
'Critics of affirmati\'e action argue 
that the policy has more than made 
up for America's history of sla\'ery 
and ci\'il rights abuses, that It has 
gO!1e too far the other way. 

As Senate ~Iajority Leader Bob 
Dole (H-Kan.) said in a tele\'ision 
inten'iew last month: "The people 
of America are now paying a price 
for things. that were done before 
they were born," 

Affirmati\'e action has its roots in 

an executi\'e order signed by Pres

ident Lvndon B. Johnson in 1965, 

which -simply barred federal 

contractors-including 

uni\'ersities-from discriminating. 


While initial programs were 

aimed at African Americans, affir

matiye action has since evolved 

into a broad effort by uniYersities 

and employers to assure :oppor~u


nities for women and minontlesof 

all ethnic backgrounds. So sweep

ing has this social engineering pro

·gram been that it is diffi~ult for 

some 'people t,oday-partlcul~rly 

those in their 20s and,30s-to tell 

whether affirmative action has 

benefited them directly or not. 

. ''I'\-e ne\'er felt that I've e~-er 

gotten anything because of my 
race," said one '30-year-old black 
lawyer who studied law at Harvard 
and-went to college at Yale, "I've 

;. done it all on mv own, with what 
" I'\'e brought to the table," . 

Nonetheless" he said: "But for 
affirmati\'e action, there wouldn't 
be Africari Americans at Han'ard 
and Yale. 'My father's a lawyer.. 
He's a sole practitioner, He proba
bly couldn't haYe even worked as a 
messenger at the firm where I 

'work," 
Yet if the goal of affirmati\'f~ 

action was to throw open the doors . 
of America's institutions to those 
who had not pre\'iously been privi
leged to walk through them, the 

re'ality-espeCially for African 
Americans-is that the doors have 
opened, but they have scarcely 
opened wide. And somehow, many 
of those who pass through do. not 
quite find themseh'es inside, 

The numbers tell par't 'of the 
story, 

In 1960, 4.4 o/c of all doctors in the 
United, States were black; the cur
rent figure is 3.7%, based on 1993 
numbers, the most recent a\'ailable. 

. In 1960, 4.4% of college teachers 
were black; today it is 4.8%, Law
yers ha\'e made greater .strides
from 1.3% in 1960 to 27%' today
but considering that blacks make 
up 10% of the work force, the per
centage is startlingly small. 

"In certain fields, for example 
. police departments, affirmative 
. action has definitely worked," says 
political scientist Andrew Hacker, 
who wrote "Two Nations," a book 
about race relations in America. 
"But generally it has been in public 
employment-education, health 
welfare, that sort of thing. In the 
business world, \'ery few blacks 
ha\'e real executi\'e jobs. A number 
of them have show executive jobs, 
vice president for di\'ersity or,' 
community relations. '. ' , Gener
ally.speaking. it's been tokenism," 

The winners, if there have been 
any, ha\'e been women, And e\'en 
there, the gains ha\'e been slim, 

A recent sun'ev found that while 
4% of corporate executi\'e \-ice 
presidents were women in 1982, tlie 
figure more than doubled to 9% by 
1992. In the same period, the per
centage of senior viCe presidents 
who were women grew from 13% 
to 23%. By comparison, blacks at 
the \-ice president le\'el or above 
accounted for 1 % in 1982 and 2,3% 
a deca'de later, Latinos accounted 
for 1.3% and then 2%, 

Those figures come from the 
Glass Ceiling CommiSSion, a 20
member panel appointed by former 

President George Bush. It recently 
released a report concluding that 
while affirmative action has 
enabled minorities and women .to 
enter the workplace, it has done 
little to help them advance once 
they got there, 

It also is'. clear that affirmative 
action has not erased deep-rooted 
prejudices. It just may have rein
forced them. , . 

Fred Lynch is a sociologist at 
Claremont McKenna College and 
the author of on'e of the few studies on how white men feel about affir

~atiVe action He aays the porky' 
'-"has 'created dishonesty in the 

workplace, enabling managers to 
. blame affirmati\'e 'action for deci
sions made for other reasons, 

"The old criteria may not have 
been' perfect, but when you open 

the door to holding out opportuni
ties to people on the baSis of race 
and gender, it makes a mess of 
trust," Lynch says. "What affir 


mati\'e action does is muddv 
waters. It creates doubt and 
cion in e\-erybody's mind," 

What follows are the stories of 
four who, like Sherrod, ha\' € 
charted their own courses through 

.,::'-, these muddy waters, Their voices 
,.-:' reveal sorrow, anger. and frustra

tion, as well as the fear that the 
doors that took so many years' to 
open may soon be clanging shut. 

The Engineer 
Some days, Jaime Sanchez feels 

as though he is living the Glass 
Ceiling Commission's report. 

The Latino engineer has spent 
the last 13 years working as a.com
puter prograI,Tlmer for .Hughes 
Aircraft-a job he got as part of the 
firm's effort to diversify its work 
force. Hughes even paid for him to 
obtain a masters degree in business 
administration from UCLA. pre
sumably so that he could qualify for 
a management job. 

He got the degree in 1986 and the 
raise that went with it. But the 
promotion never came, When 
Sanchez looks around, he cannot 
help but notice that he is not the 
only Latino engineer cooling 
heels in line for a management 
Something tells Sanchez that 
has been pigeonholed-\'iewed 
hi,S superiors as a token, an affir
mative action hire who is good 
enough to get in the door but. not 
good enough toad\'ance. 

There is no one person he can 
blame, rio single incident he can 
point to, But he suspects things 
might be different if there 'were 
more Latino managers at Hughes. 
He does not sound angry or resent
ful. He has simply accepted it, 

,acknowledging that if he wants a 
better job, he will have to look 
someplace else, 

"What bothers me," he says, "is 
that the automatic perception is· 
that you were hired for that reason 
[race1and you are not qualified." 

It also bothers him to work in an 
em;rOr.lment where peopie like him 
are tracked by the affirma ti\'e 
action . bean counters, their hiring 

. ,and promotion chalked up like 
. points in some kind of game that 
nobody wants to admit tq playing. 

Were he to do it all over again, 
,'. 	 $anchez says, he would never have 

listed himself as Latino on his job 
application, He doesn't want to be 



J counted that wav. He do'esn't 
belie\'e ithas done him any good. 

The Academic 
In his book "Reflections of an 

Affirmative Action Bab\'," Yale 
la.w professor Stephen Carter 
eA"Plores the notion that affirmati\'e 
action has stigmatized minorities 
by depriving them of the ability to 
say they ha\'e achie\'ed success on 
merit alone. .' 

• This debate is the cun:ent rage 
·.mong some black intellectuah. It 

is a thesis that Darvl ~Iichael Scott, 
the Columbia [ni~'ersity .historian 
who declared affirmati\'e action "a 
sad reparations program," would 
find downright laughable if he were 
not so disgusted by it. 

"Somebody' ought· to gi\' € 
Stephen Carter a hug," he says 
sarcasticallv. "and tell him it's all 
going to be all right." 
. If anvone is an "affirmati\'e 
action baby." it is Scott He grew up 
poor. on the South Side of Chicago, 
Today. he teaches history at one of 
the natior.'s mOE( prestigious 
uni\'ersities. 

''rye been hired in part because 
I'm black," the 36-year-old profes
sor says, "and I"'e been denied jobs 
because I'm black." 

He is referring to an incident two 
years ago, wher. he applied for ajob 
at Ohio State DnlYersity. The 
opening wa5 to teach post-World 
War II history. But when he got to 
the inter\'iew. Scott was asked if he 
would consider teaching black his, 
tory instead. 

He refused. 
"It was wrong. it was discrimi, 

nator\" it was anti- black and 
indeed patently racist." he fumes. 

"The fellow that thev hired, I'm 
told. is a \'ery good historian. But I 
guarantee you m): book will be 
more important than his. , , ,Some 
people say affirmati\'e action marks 
you as inferior. ,. Hell, I'm not 
God's gift to historians, but I'm 
better than most of these folks who 
think I shouldn't ha \'e a job." 

The Longshoreman 
The first fire was the worst. 

It was in 1972. Donald Clark was 


30 years old: and one of the first 
black men to become C! firefighter 
in Tacoma, Wash. under a plan 
that forced the integration of the 

. department. 
What would happen, he worried, 

when his life was on the line with 
only white people there to sa\'e 
him? The white guys didn't waht to 
eat the same food he did. They 
didn't want to sleep in the same 
room With him. They didn't want to 

ride on the same truck. And in a job 
where "the buddy system" is your 
ticket to survh'al. nobody wanted 
to be Clark's buddy. 

For that first fire. Clark was the 
·hose man. His buddy was the nozzle 
·man. If either let'go, the other could 
ha:\'e been killed. 

·"Once I got in that fire." Clark 
recalls, "it didn't matter. Fire burns 
blacks'. whites. But i'hat was realli' 
important was that you needed on'c 
another for your existence. He 
changed how he treated me after 
that because I was right there ... 
with him in flames. and I stood by 
him." 

Clark spent five years fighting 
fires in Tacoma. "In that five years, 
things made a big change," he says. 
"They found out that sleeping With. 
a black, you wouldn't turn black, 
you wouldn't get no disease. They 
began to find out that a black was 
Just another human being!' 

Clark eventually left the fire 
department for more lucrative
and equally dangerous-work as a 
longshoreman. Today, at 43, he is a 
hea\'y equipmen.t dri ....er at the Port 

. of Los Angeles, where he is fighting 
to help blacks ad\'ance within his 
union, Local 13 of the Intern'atiol'llil 
Longshoremen's and 
Warehousemen's Union, 

The union local was forced to 
integrate in the late 1960s. Today, 

· as a result of what Clark likes to call 
"the nudge from the judge.': 13% of 
the members-including the 
foremen-are· black. 
. But African Americans are 

noticeably absent from certain key 
positions; the local has never had a 
black officer', and currently has no 
black dispatchers. 

"There was a time when they 
said blacks could never be anything 
here! that we could never drive any 
equipment," Clark says, "No, we. 
have not arrived and we're not 
where we want to be. But thank 
God we're not where we used to be, 
either. Today, I ha\'e a boss and he's 
black. And he's letting me talk to 

· you." 

The Archlte~t 
Christopher Francis has learned 

the hard way that it doesn't pay to 
go after work in a white neighbor
hood if you are a black architect, 

Francis. 36, makes his li\'ing 
designing .schools. In 1991. With 13 
years of experience and several 
design awards under his belt, he . 
founded his o~'n company, The idea 
wa's to cash in on so-called "minor
ity business enterprise" programs, 
designed by the federal govern
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ment and the state of California to 
encourage public agencies to hire 
firrds owned by minorities and 
women. 

·,It hasn't. worked." Francis 
declares/"And we don't see it ever 

> working." ; , 

In the four years since he set out 
on his own. FranCis has been com

. 'missioned for 12 major proJects, 
': ..o"Ju£t t.W')Cillne through MBE pro

,,;"gl';;!I,(i, \;)oth from ·school districts 
'. :-'.with large African American popu

lations. His wake-up call. he says. 
ciime in 1993, when he bid ona job

:in Orar:ge County, 
.' The officials of this ctistrict-he 

declines to name it-told him that 
the jo\;> would likely go to one of his 
local white competitors, since that 
firm "was due" for an assignment. 
Francis wouldn't give up. He 
hooked up with, one of the best
known school design firms in the 
nation and submitted a bid. 

But he didn't eve!1 get called for 
an inten'iew. The local competitor 
got the job.- . , 

"There's a notion out there that 
everything is fine, that there's par

. ity," FranciS says. "Nothing could 
be further from the truth." 

" 

TIme. researcher D'Jamlia Salem In 
. Washlncton oontrlbuted to thl••tory, 



they can't,even attend the Same colClass Notes Peter A~plebome lege class together, "she said. 

California mother's lawstlit p.~_!S ~ p~rsonal,spin 
on the debate over affirmative action, 

"My name is Janice Camarena," 
, begins the statement given by the 25

year-old womanfrom Crestline, 
'Calif. "I'm a student at San Bernar

. dino Valley College. Getting an edu
cation is especially important for 
me. I'm a widowed mother of three . 
young children who will depend upon 
ine for food, support and shelt«;!r for 
many years to come." 

What followed that,arreSting in
troduction, made at anews confer
ence in California, was an accusation 

. . in the form of a la'wsuit that Ms. Ca-. 
marena became a victim of racial 
discrimination when she was not al
lowed t(hake an English course at 
her junior college because she is 
white and the course was reserved' 
for black students, . 

The law5uit,fiIed by,the Pacific 
Legal Foundation, a conservative 
public law organization,has struck 
many educators as a measure of the 
hysteria surrounding affirmative ac

,tjon programs, so heated that even 
the most innocuous race-.based pro-' 
grams are now under assault. It was 
unveiled at a news' conference by 
California conservatives seeking to 
end affirmative action. 

The program Ms. Camarena is 
challenging"which is geared to help
Ing black and Hispanic students get 
into four-year Colleges, had existed 
forlO years in a conservative South-. 
em California community without 
any controversy, and college o'ffi
cials say her suit is totally.off base. 

-. 
Ms. Camarena's story would be 

easy to dismiss entirely If it came 
more from her politics than from her 
heart. But she says that when she 

, looks at her children"':' two whose fa
ther is ~hite and one whose father 
was Mexican-American -,she Is 
looking at complications that can put 
race-based programs on shaky 
ground. Her late husband was the 
Mexican-American, which means 
the child she had with him could par
.tlcipate in the program, but the two 
children she had with the other man 
could not. 

Ms. Camarena's story began on 
Jan. 19, 1994, when she attended the 
first session of an English 101 class. 
Of about 34 sections of basic English, ., 

the class was the one that best fit her 
schedule. She had not registered fOr 
'the course, which requires an in
structor's signature for enrollment,. 
but she figured she could attend and 

•enroll during the university's drop
add period .. 
, As it turned out, the section in 

'question was desig'nated as part of 
what is called the Black Bridge . 
Project,a,single section of English 
101 designed for black students who 
are having academic problems but, 
want to go on to a four-year college, . 
As with a similar program for His
panic students cal)«;!d the Puente pro
gram, the idea is to provide mentors 

·and readings geared toward minor

itystudents as a bridge to a general 

curriculum. It is the only such pro

gram tailored for minority students, 


. and there are other programs for . 

any student needing extra help.

, . Still, Ms. Camarena resented be

ing advised that she should find an

other English section (she later did), 

and after conferring with teachers 

and advisers, a year later she filed 

suit. ", 


What bOthered her most' was that 

she thought the course's premise 

rang false. She said there were black 

students in the Bridge program from 

more advantaged backgrounds thari ' 

her own, including one whose par

ents were doctors. Indeed, her status 

as a widow with three children made' 

her wonder who was disadvantaged 

In the class and who was not. Al~ 


, though she is not seeking compensa~ 

lion for damages, she is seeking to 

block the program from admitting 

people on the baSis .,of race. 


, , 

Her lawyer might just be trying to 

score debating points when he cites 


, the famous dream of-the Rev. Dr. 
Martin Luther King Jr. that one day 
people would be judged !:>~ the con .; 

tent of their character; not the color 
oftheir skin. But Ms. Camarena says 
she had' only to think of her own chil
dren to feel that her college was' not 
Hving up to his words. 

"It's hard for me to acCept ,that on 
the one hand I try to teach my 
daughters that God created them 
equal and they should be judged on 
their merits, and then It turns out 

But the college contends that no 
one is saying that. Over the years, of
ficials there say, some nonminority 
stu~ents have been placed in the " 

, Bridge or Puente classes, and they 
suggest that late registration may,I have been a reason she was steered 
away from the class. 

What is more, they say, the issue is 
not about resegregation, as her law
yers contend, but about a limited 
program that has been proved to 
work educationally. OffiCials say 66 
percent of the students in the Puente 
programgo onto four-year colleges 
and universities, compared with 7 
percent of non-Puente Hispanic stu
dents.,TheY say the two courses are 
tiny concessions worth' making to re

. dress SOCial ills built up over' dec
ades. ' 

"-This suit is conveniently timed, 
and it makes for great press, but I 

'don't think it's going to make great 
justice," said Dr. Stuart Bundy, 
chancellor of the San Bernardino 
Community College District.. 

Still, when Ms. Camarena lOOks at 
her children she sees a germ of truth 
that brought her to court. And a 
germ of truth is often all it takes to 
"Jenerate paSSions for a long ~ime 

when the subject is race. 




. €fJclUa~~i!tgton rintC~::~:: '$~~ 
ReVIew 12aneI WIthaffirmative accents 

ERIC BREINDELbothofwhomopposeanY"retreat"
, from reverse discrimination. ' , 

P
, ' Critics of affirmative action, let 
alone actual foes, have not been 

resident Clinton is in a invited to take part in the "conver
, 	 quandary about affirmative sation." '. 

action. The activist core of Professor Thomas Sowell of 
the Democratic ,Party Stanford University's Hoover lnsti

remains passionately attached to· tution hasn't'been asked to present 
racial preferences. Meanwhile, his argument that affirmative 
most folks believe that any failure action demeans blacks - like Mr. 
to judge people as individuals - in Sowell - by creating the illusion 
accordance with merit-based cri that they can't succeed in color
teria - is inconsistent with the blind competition. Harvard Pro-
American way. fessor Nathan Glazer, an early and 

An unmistakable unwillingness prophetic 'critic, is likewise 
to Continue a regime .-" created nowhere to be seen among' the con-
without any input from the elec sultants. ' 
torate - in which race and gender There's no reason for surprise 
give rise to special preferences has here. After all, in choosirig the Jus-
come to inform national political tice. Department's top civil-rights 
discourse. The president is a polit , officer, Mr. Clinton went. first fnr. 
ical pragmatist. As a result, even 

Lani Guinier. - a champion of bothwithout grasping the unfairness 
quotas and proportional, race-inherent in giving group "claims" 
based political representation.primacy over indi.idual rights, he 
\\'hen it became clear that Miss sees affirmative action isn't an issue 

. Guinier's radical sensibility would that's going to disappear. 
render her confirmation a political . Thus. Mr. Clinton has decided to 
impossibility, Mr. Clinton replaced order a review of federal affirma
her with Deval Patrick, a Harvard, tive-action regulations, As always, trained lawyer whose views are'he apparently means to try to 
roughly identical. please everyone, Indeed, he's 

Mr. Patrick, wisely, had left no promising a "national conversa
paper trail that might have undertion" on affirmative action, But, for 
mined his confirmation prospects. evidence ofthe fact Mr. Clinton just Scarcely noticed, meanwhile,doesn't get it on issues related to 
was. the appointment of Maryrace, we need only look to see whom 
Frances Berry. Yet it's arguable that he's asked to take part in the 
an administration inclined to"review." Participation - it seems 
appoint this particular' woman to -	 is limited to affirmative-action 
head the US. Civil Rights Commisproponents. , 
sion has already told us everything 1hIe, no com prete list has been 
we need to know in this realm. published, and most of the ostensi

Marv Berry is a genuinely ~pe-ble reassessment work will likely be 
carried out by pro-affirmative cial case. An assistant secretary in 
action White House aides. But the the Carter adIninistration's Depart-
few names that have surfaced tell ment of Health, Education and Wel
us a great deal. fare - as well as a member of the 

Mr. Clinton is taking coun'sel commission she now heads -she 
from the Rev. Theodqre Hesburgh, and John Blassingame publisheda 
president-emeritus of Notre Dame book called "Long Memory: The 
University. where affirmative Black Experience in America" in 
action is a way of life; from Elliot 1982. 
Richardson, a liberal Republican At one point in this magnum 
who served as US. attorney gener opus, Miss Berry and Mr, 
al when many of the programs now Blassingame comment on Great 
in place were initiated; and from Society efforts to promote family 
Mary Frances Berry, who heads planning among iruier-city blacks 
the U.S. Civil Rights Commission during the Johnson years: 

• 	 under Mr. Clinton (more on Miss "Although most historians have dis
Berry later). misSed the claims of Mro-Ameri-

The president, itshould be noted, cans that the United States had 
bas also been meeting with promi inaugurated a ~paign'of gena" 
nent black politicians, including the cide against black people , . .' as 
Rev. Jesse Jackson and California unfounded [and] hysterical, the 
Assembly Speaker Willie Brown- threat of genocide was real." 

. 
How real? 
"It, was roughJy .comparabl~ to 

the threat-faced by Jews (iur),ng'thc 
1930s,"· Miss Berry and Mr. 
Blassingame report. . 

Having thus established their 
credentials as serious historians, 
the authors go on to grapple with 
another issue that genuinely per
plexes them: Vo.'hy, they wonder, did

' n't more American blacks recog
nize the extraordinary promise of 

, communism and the Soviet Union? 
., In their view, blacks were "sub
i jected to a massive barrage of pro-
i paganda from American news 

media ... [so that] few of them 
,knew'about Russia's constitutional 

I safeguards for minorities, the 
extent of equal opportunity or the 
equal provision ofsocial services to 
its citizens." ' 

D~n't coupt Mary Berry among 
the Ignorant. She understood that 
the Soviet Union was a bastion of 
"constitutional safeguards." And 
while the Soviet state is dead, 
there's no evidence that Miss Berry 
is ill-disposed towards importing 
its'''equal opportunity" guarantees
here. . 

, There's likewise no evidence that 
Mr. Clinton regrets appointing her 
to head the US. Civil Rights Com
mission. As for the "review" in 

. which she's meant to take part, the 
New York Times has just published 
a front-page story headlined: 
"Broad Group Visits President on 
Affirmative Action's Future." Some 

, in the '''broad group" reportedly 
urged Mr. Clinton to keep in place 
all preference programs focused 
on blacks, others advanced a spe· 
cial plea for programs that benefit 
women, and many, it seems, Simply 
urged the president to stand his 
ground and retain the entire affir-

I 	 mative-action regime. 
. Members of this "broad group" 

,. 	 were asked not to comment on the 
I 	 session:Mary Berry hasn't broken 

the rilles. But it's a safe bet she was 
I . part of the third faction. 

Eric Breind.el, editorial editorjor ' 
the New York Post, is a nationally 

t syndicated columnist. 

http:Breind.el
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Justice Agency Enters Arkansas:to.'Sue' 
.InStephens Family NewspaperC~e_ 

, ' , 

By ANDREA GERLIN 60.000 actual subscribers. Community Pub· 
Slaff Rl'porrl'r afTHE WALL STtlf:ET JOURNAL lishers, which also sued the seller Thorn· 

[n an unusual'move, the Justice Depart· sonNewspape~ Inc. ,claimed the agree· 
ment sued two cQmpanies control~ed by ment was r?:!?f!1~(j before,it could bid. 
Arkansas's powerful ,Stephens family, al· 'II] "':C'd,jll); 'f§ ~uy tile ;.'puper, Com
leging that their recent acquisition of 'a munity Publishers had joined Walter E. 
tiny newspaper in the state violates anti Hussman, whose ,media company pub-
trust laws, , lishes LitUe Rock's newspaper. ·A few. 

The suit, filed in federal court in y,ears .ago. his ArkansaS Democrat 
Fayetteville, Ark" alleges that the St~', trounced the competing Arkansas Gazette; 
phens companies' purchase in February of he ultimately bought the Gazette from 
tlie Northwest Arkansas Times (circula; "Gannett Co. and combined' it ,with his own. 
tion: 13,000) 'will lessen competition and paper.
unreasonably restrain the newspaper busi , Jerry C. Jones of Little Rock, a lawyer 
ness in the' Ozarks. One Stephens com 'with the Rose ~w Ffrm who, represents 
pany owns another paper in the area, the one of the Stephens companies. said that 
Morning News of Northwest Arkansas • Community Publishers and Mr. Walton 

. with circulation of about 29.000, "solicited"the Justice Department ·and 
The suit is the latest move in an odd appear to' be USing antitrust laws as a 

battie among some of Arkansas's biggest smokescreen to gain control of the Times. 
powerbro~ers for control of the media in a "I don't think it has anything in the world 
rural area best knO\l,'T\ for towns like' to do with antitrust issues," he said. '~It's 
Fayettevil!e. ROgers and Springdale, about who can own the paper.': Mr. Jones 
Son ofSam Walton', ' said his clients believe the court' will find 

they did nothing wrong.On one side is, the Stephens family, 
. Community' Publishers' president,which owns an investment and com· 

Steve Trolinger, Issued a brief. statementmercial 'banking empire. Jackson Ste
noting that the Justice Departmentphens, chairmari of the media companies. 
"reached the same conclusion that we did"has been a hirge firiancial supporter of 
'about the, acqulsition. "The Justice De·President Bill Clinton. Challenging tlie 
partment's lawsult is to protect newspapersale is CommunIty Publishers Inc., a com
competition in northwest Arkansas. andpany controlled by James C.' Walton, a 
that is the object of our suit. too," thebillionaire sori of WaI·Mart Stores Inc. 
statement said.founder Sam Walton.' His company pub

The Justice Department, which is asklishes the rival Benton County Daily Rec,' 
Ing the court to force the Dew owners to sellord (circulation: 7.800) in WaI'Mart's 
the Times within two months. has askedhome of Bentonville. He, too. has a 
that its suit be combined with that ofClinton connection: Hillary Clinton is a 
Community Publishers.former Wal·Mart director. . 
, Community Publisher's suit is schedWhy the government chose, to intercede 
uled to go to trial on Monday, although the ' in a ,case involving a newspaper with a ' 
defendants have asked U.S. District Judge:smaller readership than many student·run 
Franklin Waters to postpone It to allow:college papers isn't entirely clear. The 
them to prepare for the government's suit.Justice Department hasn't intervened in 
The judge is expected to consider theirsuch a case since it successfully .blocked request at Ii bearing today. " .the Orlando Sentinel in Florida from ·ac· 


quiring a small weekly in the ~arly1980s. 

, A Justice Department spokesman said 

~ ,!he action is meant to protect the "vigorous 


competition" that currenUy exists and to 

,teep citizens of Fayetteville and Spring

:dale from paying higher prices for their 

-papers and for advertiSing. 

SUIt Includes Thomson Newspapers 

But Washington antitrust lawyer Gar· 

ret Rasmussen of the law fIrm Patton 

l30ggs says such intervention is unusual in 

communities like Fayetteville; which are 

60 small that they shouldn't bee~ted to 

/iupport more than' one newspaPEtf. In,', 

addition to the Times,the Morning News ' , ~ , 


and the Daily Record, the Arkansas DemO- " 
 ",' 

crat-GazetteofLittle Rrickcirculates in the . 
, ' , 

area. 
Community Publishers last month sued 


the Stephens companies, Donrey Media 

Group' and NAT L.C;,"chargmg that the 

purchase gave the Stephens companies 
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',A case of-

black, and white 


F'IRING A QUALIFIED WORKER BASED ON RACE is a 
perfectly legal and appropriate course of action when an 
employer is fOr<"ed to slash its payroll, So says the Clinton 

administration Justice Department in a stunningly wrong-head· 
edNew'Jersey civil rights case ti)at trampleson fairness in pur

,suit of diversity, ' " . 
The case involves the Piscataway school board. which. facing , 

a financial crunch in 1989, decided to lay 01T one teacher in its , 
high school business educatkm departmenl The choice came 
down to two stalTers deemed E>qual in every way - they had, 
even been hired on the same day...,.. except for, one difference:' 

· Sharon Taxman is white and Debra Williams isblac\t.'For that 
reason alone, Taxman 'got the ax. She sued and Clinton's Jus
tice Department has no~ sided against her., " 

The word "now" is important in that sentence beC4i.use for 
several years thedepartmenfs Civil Rights Division bad sup
Ported Taxman's court battle. helping her even to win back pay 
and interest last January, The school board.'though, is appeal
ing and, in an unprecedented move, the division has suddenly 

,taken its side. What changed? . , 
Nothing, except that in the wake of the Lani Guinier nasco, 

the division was taken over byciviJ rights lawyer DevalPatrick. 
who has chosen lomake this his' first high-profile case. And 
chosen badly, boding iIl,for his,tenure, 

,It should be plain that what happened'to Taxmanwas unfair: 
The Bush: administration Justice Department thought so and 
filed suit for her. alleging a violation of the' 1964 Civil Rights 
ACl When President Clinton came into office the department 
continued to press the, matter, Since the facts were undisputed 
- incfuding that the school board had no past discrimination to 
make up for and had an excellent minority hiring record

· there was no trial. A federal judge ruled in Tuman's favor. &ay
, irig that the bOard should have followed its previous practice. ' 

which called for deciding who was let go by lol . 
Patrick, though. threw the case into an uproar by asking court 

. permissio,n to switch sides, He has since backpedaled. drop-' 
ping his bid to represent the board - perhaps recognizing that 
the department couldn't ethically battle its own former clienl 
Still. he has filed a brief on the board's behalf, And his thinking 
is astounding, Instead of supporting the'fair, color-blind way of 
resolving which teacher to let go. he argues that if the aim is to 
preseryediversity it's okay to do ,real harm, to someone solely 

· because of the' color of her 'skin. Which is a perverse way of 
viewing what the civil rights movement was all about 

, " 

I"~ " 



By Elaine R. Jones, 

T
he Ku Klux Klan has 
long been the tip of an 
iceberg in American 

, society: the racial 
views it expresses so 
brazenly are shared 

quietly by many others. Thus it 
should have been cause for notice and 
'alarm last month when the former 
imperial wizard' David Duke voiced 
delight that a Federal coun had re
drawn the Congressional district 
lines in Louisiana, 
, Some of his glee refiected personal 

political ambition, The Federal coun 
order abolished a black-majority dis

, trict, virtually guaranteeing the d~ , 
feat of the black incumbent, and re
placed it with a new white:majority 
district that Mr. Duke described as 
"tailor·made" for him. His approval 
of the court's plan was undoubtedly 
based on the fact that, in his 1990 race 
for the U.S. Senate, he had carried 15 
of the 20 parishes making up the new 
district. 

But Mr. Duke's comments reflect a 
more" fundamental recognition 
that the Louisiana decision, and a 
similar decision last month by a Fed'
eral court in Texas, provide a potent 

. basis for rolling back much of the 
civil rights progress of the last 40 
years. 

During the Reconstruction era, af
ter the Civil War, a substaritial num
ber of blacks were elected to COn-' 

gress from the South; by 1901 they 
had all been removed. No new black 
representative was elected from any 
of the former Confederate states until 
1973, and until last year most South
ern Congressional delegations were 
all white. . 

The practical question at issue lri 
the Louisiana and Texas deCisions, 
and In similar cases in Georgia, 
Nonh Carolina and Florida, is wheth
er the Constitution should be 'con
strued to forbid the creation of black
majority districts. To the extent that 
the couns conclude that the Constitu
tion prohibits the creation of such· 
districts, It WOUld, in the South at 
least, vinually preclude'the election 
of blacks to public office. 

The imponance of these cases is 
demonstrated by a single fact. In 1990, 
there were 12 million blacks living in 
113 white-majority Congressional dis· 
tricts in the 11 states, of the old Con~ 
federacy, yet every single represent- , 
ative elected from these ,districts was 
white. Even today; the only Southern '. 
Congressional districts' represented 
by African-Americans are districts 
with a black majority. Elimination of, 
black-majority districts in these 1 L , 
states would purge blacks from. 
Southern Congressional delegations 
as effectively as Plessy v. Ferguson, 
the Supreme Coun's 1896 "separate 
but equal" ruling, excluded blacks 
from Southern railroad cars. 

The result in the rest of the nation 
would be only slightly less dramatic. 
Of the 22 black members of the House 
from outside the South, only three were' 
elected from white-majority districts., 

The racial comPosition of these dis
tricts has a substantial, at times deci

sive, impact in Congress. In August, 
~hite members of the House voted 
against banning assault. weapOns by a 
margin of 212 to 180; Southern whites' 
voted against the ban 89· to 49. The 
prohibition passed the House only ~ 
cause 36 of 38 black representatives 
voted for it. Last year, a majority of 
wh,ites, and,a majority of white South
erners in the House, voted against 
passage of the Federal budget; the 

,budget passed, 219 t0213,thanks only 
to the votes of all 17 Southern black 
representa tives. 

The LoUisiana decision holds' that 

Court decisiops 
only David Duke 

could love,~ 

the existence of a black-majority dis

trict could well be found unconstitu

tional unless that result was inadver

tent; But there is not a black-majority' 

district in the nation whose composi

tion was an u'nintended consequence, 

just as there are no coincidentally 

Democratic or Republican districts. 

Race,.like pany, has a decisive effect 

on the outcome of elections, and is 

always considered when district lines 

are drawn. 


General application of the startling 

decisions in the Texas and LoUisiana 

cases would eliminate most black


. majority Congressional districts, and 
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most black representatives, from the 

South. Many districts ,and black rep

resentatives outside the South would 

not survive. Unlike the 19th-century 

purge of blacks from Congress, which 

took place over decades, the whole· 

sale removal of racial minorities 

from Congress under these decisions 

could be achieved in a single election. 


It is easy to understand why David 

Duke would rejoice at a return to all· 

white .Congressional delegations. But 

surely that is not a result most Amer· 

icans'would welcome. It cenainly is 


'not what the Suprem~ Coun intended 
in its 1993 decision Shaw v. Reno, 
which precipitated the Louisiana and 
Texas litigation. 

The Shaw decision, unlike the Loui

siana and Texas cases, carefully re

fusi!d to hold that the deliberate cre· 

ationof a black-majority district was 

'actionable, narrowly recognizing a 

Constitutional question only in the 

case of those rare districts that were 

'especially bizarre. 
 •The Louisiana and Texas deciSions, 

by ~ntrast, fashion an arsenal of 

weapons for eradicating black-ma

jority districts. Districts, that are, 

say, 55 percent black are labeled 

"segregated," while districts with a 

white majority of 55 or even 75 per

cent are regarded as integrated. In 

this Orwellian view, "segregated" is 

now a euphemism for "black major

ity," while "integrated" means 

"white majority." One judge referred 

to the North Carolina district plan, 

which for the first time in over 90 

years included blacks in the state's 

Congressional delegation, as a return 

to "separate.but equal." 
"~cording to t.hese'deCiSions, ' 

. a state cannot enact· 
a black·majority dis

, . . trict merely because 
, ' it believes in goodA, , faith that ,the Voting 
. Rights Act' requires that result, or in 
compiiance with a Justice Depan
ment determination' under the act. 
Rather, they hold, the equaLprotec
tion clause of the 14th Amendment 
effectively requires states to chal
lenge that determination rather than 
obey 'it. Resistance 'to Federal law, 
once considered a Constitutional In~ 

fraction, has become a Constitutional' 
imperativ'e. ' 

Several of these cases are already 

on appeal' to the Supreme Coun, 

which will certainly decide one or 

more of them in the term beginning in 

October. The Coun's decision will 

quite literally affect the complexion, 


, of American politics for generations 

to come. 
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;' At: the end' of the; .Civil War. the '}'" 
• 'la'tion enacted ,the 14th and 15th 
; : Amendments to,:give blacks ,an equal 
.. ,opportunity to ,elect candidates of 

their choice: The. Texas',and Louisi

'I' ana decisions perver\ these amend

, ments into a'Constitutional guarant,ee 

,of 'an electoral system that will en-, 

able whites,to prevent theelec;tion of 

black" officials. Fortunately., last 

month the Supreme Court stayed the 

Louisiana decision. It should go fur- , 

the'r and make clear that while David 

Duke may regard black-majority dis

tricts,:as, suspect. the'" Constitution 


,does not. • " 0 . ",' 

, ~. 

Elaine Ri Jones iSdirectOr~ounsel of' 

the NAACP Legal Defense and Edu

cational Fund., 
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cialspoilssystem disguised as justice 

· N'NA CHARE.e have all heard distin

. guished 'members . of 

the press lamenting 


. the advent of the so

called"new media" - talk radio 

and such - and warning, as N ews-, 

week's Jonathan Alter did' last 

week on C-SPAN, that infonnation 

gleaned from the new, media is not· 

nearly as accurate, a~ that, pro

vided by the old. 


Well, maybe some of the t;alk
radio meisters out there are a little , 
'slipshod with facts, but so ar~ the 
major, mainstream, old media ~ 

. in spades. . . 
Look at the reporting last week 

on the World Population Confer- , 
ence in Cairo. Most of the major 
media in America reported the fol
.lowing story: Th~ world:s pop
ulation is exploding, This rep
resents an. unprecedented threat 

W 

to the planet. The solution is'birth , 
control and abortion, but the darn 

. and those. fundamentalist 
JVUJ:>U"U;, are getting in the way. " . 

what Jonathan Alter' 
is reliable reportim~? I call 

ideologically astigmatic' r~ 
porting. The real sto'ry, covered In 
U.S.News & World Report and on 
the Wall Street Journal editorial 
page, is that (a) increa~es in pop
ulation do not necessarily betoken 
disaster - the world's population 

. has increased dramatically in the 

'past 30 years, but so has the 


'. world's standard Of liying; (b) food 

production has ~ore than ~ept .. 

. pace with expanding population; 
(c) population growth tends to slow 

following economic development, 
not.the other way around; and (d) 
efforts 'to. control populatIon 
groWth through voluntary use of 
contra.:eptives have not been suc
cessful where they have been 
tried, 

Maybe Rush Limbaugh .gets 
sOme of'the small things wrong, 
but he gets the bigpic~re right, 
'Fhe same cannot t>e S81d of ~C 
or the New York Times:. 

Another example? Almost all 
reporting on questions of ",civil 
rights" presupposes that vutue 
and. truth are on the side' ~f 
plaintiffs or alleged victims ofdis
crimination. But a .recent case. m 
which the Clinton Justice Depart
ment has interested itself pomts.to 
sOmething else. entirely - a racial 
spoils system. . 

Chevy Chase. :Bank dot:s !lot 
have branches in. the maJonty
black' neighborhoods of Central 

. D.C.,and for that, it is being pun
ished by the full power of the fed
eral ,government.. , 
. Janet Reno's Justice. Depart


ment has obtained a consen~ ~e

cree from Chevy Chase requmng 

the bank to advertise' on black

owned radio stations and buy ad

vertising in black-own~ new~a


. pers. Further, the bank IS requlr~ 

to open at least one new branch m 

Anacostia, hire more b.lacks and 


,~.. ' . adjust its lending pracnces to en

sure that blacks get proportion
ately as many loans as whites. 
Miss Reno had the. gall to suggest 
this was an overlooked. business 
opportunity for Chevy Chase. 

. Why didn't the bank fight back? 
Because as Jonathan' R. MClCey, a 

. law professor at Cornell, points out 

in the Wall Street Journal, the gov

ernment has enormous leverage 

over banks, regulating whether 


· they can expand, merge or close 
branches. Banks are, in a sense. 
the ,caged animaJs of the political 
class. 

The notion that lenders are in
tentionally withholding. loans 
from black people -popularized 
by a Federal Reserve Bank of Bos

ton survey in the late 1980s - has 
, been debunked. , 

There is no evidence that banks 
in general or Chevy Chase in par

· ticular have discriminated against 
qualified' black loan applicants. 

· But the Clinton administration is 
using the pretense of rectifying 
discrimination to force Chevy 
Cha'se to hire by quota, open a 
branch in a neighborhood that is 
rieither safe nor profitable and ' 
give a windfall to black-owned 
newspapers and radio stations .. 

That's what is happening, but 
you will not see a story in the main
stream press saying "New Demo
crats Betray Promise to Be' Anti
Quota." For that, you just might 
have to tune in to Rush Limbaugh. 

Mona Charen is a nationally 
syndicated columnist. 
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Legal Affairs \ 
AFFIRMATIVE ACTION 

THE EDUCATION OF 
DEVAL .PATRICK. " 

Justice's civil-rights chief is, dlawing fire from the Right 

I 
eval L. Patrick didn't see it com
ing. In one of his first major 
moves as chief of the Justice 
Dept.'s Civil Rights Div., p,atrick 

forced Chevy Chase Federal Savings 
Bank this summer to spend $11 million 
to open up branches and offer low-inter
est loans in black neighborhoods it had 
refused to service. Bankers were 
outraged because the thrift had:" 
n't discriiiunated against any loan 
applicants. They denounced 'the 
case as extremist and complained . , 
that Justice was 'overstepping the 
law. "Patrick was surprised by 
our strong reaction," says indus
try official Kenneth A. ,Guenther. 

To assuage his critics, the Civ
il Rights chief invited 10 top 
bankers to discuss the controver
sial case. A rare droll moment in 
the 2~hour meeting in mid-Oc
tober came when a squeaky cart 
rolled by the meeting room. One 
of the executives joked that it 
was the body of another banker 

,going by. , 
TREADINC LIGHTLY. So goes the 
painful political education of De
val Patrick. And the 38-year-old 
former corporate lawyer is likely 
to face a lot more rough spots in 
the months ahead. At his post 
barely eight months, Patrick 
. must delicately implement a civ
il-rights agenda without making 
the already vulnerable Clinton' 
Administration look like it's bend
ing over backwards for minor
ities. Upcoming issues are poten
tially explosive, such as one 
challenging college scholarships 
reserved for minorities (table). 
"Anything that can smack of quo
tas could get Patrick caught up 
in a tempest," notes John P. ReI
man, a public-interest civil-rights 
lawyer in Washington. , 

Patrick knows he has to tread 
lightly. But he's optimistic that 
civil rights can flourish, particu
larly in areas such as voting 

MINORITY CONTRACTS The U.s. Supreme Court is tak
ing up the case of white-owned Adarand CAmsm1ctors. Ada-. 

It era! 
randcontendstbata.led programencouragingcontrac
tors to subcontract to m!norlty-owned companies is
unconstItutional .. 

HIRING AND n.nr.a Adistrict court ruled that the Pis
cataway (N.J.) education board acted inappropriately in 
1989 when it laid off an equally qualifled white teacher In
stead of an AfrIcan American teacher. The Clinton Admin
istration supports the board's action. An appeal will be 
heard In J 
-------~-~-------------------------------
itACE-BASED SCHOLARSHIPS The Fourth Circuit Court ' 
ofAppeals ruled In favor of a white llispailic student who 
was denied a scholarship for AfrIcan Americans at the UnI· 
versity ofMaryland. The school is'seeking arehearing. 

",rlghts,lendiDg discrimination, and bias 
against the disabled; "We view ourselves 
as a law-enforcement office, nota law
reform office," Patrick says. After the 
conservative sweep in November, Pat
rick sent his staff an inspirational E
mail message telling them not to de
spair. But some aides are worried.'1The 

I HOT AFFIRMATIVE-ACTION CASES 

Administration] doesn't want us to do 
anything that will turn into a bumper 
sticker in 1996," grumbles one Justice 
lawyer•. 

The political climate is so dicey that a 
watchdog of sorts is overseeing Pat
rick's office. Since this fall, Deputy 
White House Counsel Joel I. Klein has 
been reviewing significant affirmative
action cases now before the government. 
He says the Administration is trying to 

'work out"a consistent, coherent view" 
of affirmative 8eti.on that could distance 
the President from the dangerous "quo
ta"label. Some controversial eases may 
reach the Supreme Court during the 
1996 Presidential election campaign. 
"The line between quotas and forms of 
legitimate actions can be thin," says 
White House Counsel Abner J. Mikva. 
"It's important that they be separated 
out." Patrick declines comment on 

PATRICK: Klein's new, 
"Being a watchdog r.ol!. 
lightning rod .The <?1 v!l 
takes getting RIghts chIef 18 

used to" certainly viewed 
--:----- more moderate

ly tluin Clinton's 
first choice for the civil-rights 

. post, University of Pennsylvania 
law professor Lani Guinier. Her 
nomination in 1993 ~ dropped 
after conservatives libeled her a 
"quota queen" for her academic 
writings. With Patrick, who was 
sworn in in April, the Clintonites 
got a clean-cut, moderate-sound:

,4 ing BostOn corporate lawyer with 
a compelling life story. He grew 

up poor on Chicago's South Side 


.after his saxophone-player father 

ran off to join jazz musician Sun 

Ra when Patrick was just 4 years 

old. He went to the prestigious 

Milton Academy on scholarship 

and then to Harvard College and 

Law School. He worked a short. 

stint as a civil-rights advocate at 
the NAACP Legal Defense & Edu
cational Fund before joining Boa-
ton law firm Hill & Barlow. 
"OUTRACEOUS,- But nothing in 
his background prepared him for 

the Washington limelight; GOP 
lawmakers already are Calling' for 
hearings on several of Patrick's 
decisions. Some of his moves "ap
pear to be outrageous," railed in

' coming Senate Judiciary Commit
'tee Chairman Orrin G. Hatch 
(R~Utah) in a recent TV interview. 

Exhibit No. i for conservatives 
is Patrick's friend-of-the-court 
brief filed in an affirmative-action 
case at the U. S. Court of Appeals 
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,Employers 'test driving'.applicants as tempworke~. 

~=~; .'. Temp-to-pe~;cOrrimB~fl!sgaiiLing . ..... 

. The reason: The ~~- 'Jege I've bee .' 
, For Doris Finch. hlIing a penna_ plex1ty of regulations prevenUng dis- I' HaVing ::, laid off twice.· 

.nent worker based on a standard crim1nation on the basis of race, age, work onJ settle for tempora 

. interview is like buying a car on a gen.der. disability or the Uke h.as j. said. Y adds to her arudety. sr!e 
salesman's pitch. made it very confusing for those who"H . . ., 

Consequently. the human re- are supJX)Bed to intervl j b 11 ere I am 30 years I . 
sources manager of Columbia'" . cants. ew o. app -,' .•~~~~hOuld ~!ooking up~o~ ma:.~ " 
basedMartek Biosc1enceSCorp. no : . . SHRM sends out,warnings to Its' .. . .... 
longer offers pennanent job~' to members that. for example, inter- should be taking the world by storm." 
most new laboratory techn1dani or, viewers may o~ themselves to law- B!.tt now rm worried: Am I going to 
scientists without a test drlve. .c . suits If they ask seemingly innocu:" ftnd a job'r . . . 

She "rents" new employees fJom ous questions such as "How old are Some experts worry her fears 
a temporary services agency :for you?" or "Do you have any chlldren?" may be well-founded. . 
several months before deciding , And it is hard to vertJY an appl1- ,Lynn Jenkins, counsel and pollcy 
whether to take them on penna- cant's claims because most large analyst for the Washington-based 

nently. i: employers won't provide references National Commtsslonon Employ

. If a potenUal hire doesn'twork any more for fear ofSlander suits. ment Pollcy, said some employers 

.9uf.. she doesn't have to ore him or ' may be using temporary work ar
,her, then worry about a lawsuit. Intervie~process rangements "to get around regula-
She tells the person the temporary ""i'he intervtewprocess is a land tions" protecUng workplace fairness 
job is aver. and gets another appl1- mine" field, she said. . for permanent employees. 
cant from the temporary agency. "It "U's a lot easler~ to let a temponuy Courts have allowed, for example, 
is the thing to do: she said. agency screen out the hundreds of employers to fire temporaries for try-

A growing number of managers resumes and send an appl1cant in ing t9 unionize a workplace - even 
apparently agree. . , , for a probationary period, she said: permanent workers may not 

At the Baltlmore offices of Snell- For many job seekers, the boom for stmllar organizing activ!
tng & Snelling Inc .• for example, on- in ternp-to-perm jobS is just ftne. ties, she said.. ..' 
Iy one in 12 temporary openings Craig Creamer. controller of Part- And other courts have indicated 
offered the prospect of pennanent ners M;magement; a Balttmore- that some ktnds of temporary work-
employment in 1991. Today, nearly basedreal~tate company got his ers may not be protected bylaws 
half the jobs l1sted at the l~ of7 permanentJob after a sUnt ~ a tern- banning sexual harassment. 
i- porary accountant. . 'Two~tier work force' 

flees hold out that promise. accord- , "I was working for a bank and my' i "you are creaUng a two-tier work 
tng to Unda Kaestner. managing di- ' job was eliminated. 1 didn't know force, a core work force with r1ghts 
rector, for the Baltimore area's ": what was going to happen, so I tem- and privileges. and then a second 
Snelling offices. . ped just to keep my . hands in the tier" of workers who can be mis-

While there are indications some business and get some money com- treated or even fired unfairly. she 
employers are ustrig temp-to-perm tng in.· he recalled. said. .He didn't mind .... -ving to prone' .~-------- . 


. arrangements in an effiort to get, IUt '.

around anti-d1.!9W Jion Jaws.' himselfall over again, he said. At Martek. though. Ms. Ftnch IntnQmanYemployers say they're simply; Not everyone is confident that the i si:Sts ~at the trend is Simply a wa 
redudngthe hassle of hiring. ' '. trend is a good one though. " formtmagers to cut down on h1r1n~hassJesMany small companies are us- ' Dora McCray, laid off byClt1bank ! th and costs, as well as ensure 
,tng the temporary try;.outs so that this summer, signed up with tempo- I at all new hires are hard WOrkers. 
they don't ha"e to hire their oWn • rary agencies even though she fears I When she hired on her own. Ms. 
recruiters and personnel managers. : that employers may let factors other I' J:o"'lnch would place a help wanted ad, ' 
Others fet=:l burned by appUcants .i than job performance decide who . then would gt;t swamped With 300 

i gets'coveted perinanentjobs:' ; resumes and would ask all the top 
'... " She said she knows of fellow tern- scientists at the company to help sift 
who dazzled themdur1ri.g Int« porartes who have done good jobs naJisthroughts. them and interview the fj~ 
views but fizzled on the job'~" but were dented Permanent post:

Kaestner said.. , sjl,5:1:i 
 tions. ' '.. Now, she just phoneS an !lgency, ' 

"Employers don't have Ume;to .'Sense ofbias' ' .and they send somebOdy over who 
waste" with· bJring' mistakes,' 8tlt~ already knows chromatog)'aphy." for 
said. ..~, ":' , ,', -rhere can be a sense of bias: example, she saki. ' .' 


Even . the hiring experts· are 
 she said. ' " 

turnlngto "rent-to-own." 
 But she's going for temporary .' Working hard 

. Susan Meisinger. vice president j~, because that's all she can find. I Martek, which has seen its staff 
.of the Society of Human Resource rve sent out 60 or 70 resumes Imore than. double to 73 since. 1991 

.. Managers (SHRM), said the Virgtn~ and~_~Ix interviews in the last stx !:'iliffered permanent jobs to almost 
la-based trade association of per • sh d "I don' e temps it has tried out because 
sonnel managers filled about 20 mon s, e sai. just t seem; they have worked hard. " ' 

,percent of its own opentngs this 
th 

: to be getting connections., .. ~ [Temp- . The temp managers have told the 
year through. temp-to-perm ar tng] might he.IP me g.et inSIde. a rom- appl1cant: " 'You do not have thJs job. 
rangements. Jm!Y" " .' you are going to have to earn it ' " 

, It s a crazy job market r1ght now. and they tend to keep working h~ 
See TRYOUT, 3E \ Four years after graduating from col- . even after they get the permanent

\ 
___--''---------' L'. ,job,Ms. Ftnch saki. " " 


. "Once they've worked, hard for 

three lllonths. the ethic ~ there.~ 
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in Philadelphia. Patrick reversed the 
Bush Administration's position in sup
port of a white teacher who was,fired 
by the Piscataway (N.J.) school board in 
favor of a black teacher who had the 
same seniority and qualifications. Pat
rick argued that employers should. be 
free to use affirmative-action goals to 
determine which of two equal candidates 
to terminate. Otherwise, private em
ployers could be prevented from volun
tarily integrating their workforces. "Pis
cataway is not a quota case," says 
Patrick. 

But the decision has set off a furor 
on the right. "It'suggests this Adminis
tration is back to playing the numbers 
game in civil rights," charges Clint Bo
lick, vice-president of the conseFVative . 
Institute for Justice. If the charge' 
sticks, Patrick's moves could give con
servatives more ammunition. Accord
ing to a poll last spring by the National 
Opinion Research Center, 54% of Amer
icans are against special treatment for ' 
minorities, while only 16% are clearly 
for it. Even though Clinton and Patrick 
both oppose quotas, the RepUbliCans are 
still likely to try to score points on the 
issue. 
BRAVE FACE. There already are signs 
that the Administration is getting more 
cautious. Two days after the election, it 
declined to support the University of ' 
Maryland's scholarship program for 
black students. The university wants a 
rehearing of an appellate court decision 
that ruled the program unconstitution
al. Initially, the Education Dept. recom
mended siding with the university, says 
a Justice attorney. But the Administra
tion hasn't backed up the university's 
request for a rehearing-a move that 
school advocates contend is aimed at 
pleasing middle-class voters. "If there 
was a'decision not to pursue the case, it 
'was a political one," says Janell M. Byrd, 
a lawyer for the NAAGP Legal Defense & 
Educational Fund. Patrick declines com
ment on the case. 

Despite Patrick's brave public face, 
friends say that he was stung by th~ 
fallout from the Piscataway case. But, 
theyins~st that he can withstand the 
shifting political currents. Days after 
the election, Patrick called Hatch and 
joked that he had barely had time to 
congratulate the senator on his new 
committee chairmanship before the at
tacks against him began. Still, Patrick is 
keenly aware that he's in a hot spot. 
"Being a lightning rod takes getting 
used to," he concedes. "If I walked on 
water, certain of my critics would still 
say that Patrick can't swim." If he wants 
to avoid sinking, Patrick will have to 
keep not only the law but also politics 
foremost in his mind. , 

By Catherine Yang in Washington 

, 

OM PICKUPS: THE 

Richard W. Zelenuk wants to tell 
the world how, in 1989, his father, 
burneCi to death inside a Chevro

let Silverado. He will receive his 
chance on Dec. 6, as will other victims 
of an alleged defect in certain Get:leral 
Motors Corp. pickup trucks.TIiat'gi{i 
when the Transportation oePt-'~ 
public hearings into whether .'", 
pany ought to be fOreed to recall 
6 million 1973-87 elK pickup 
cause of their propensity to catch 
in high-speed side collisions. 
government hearings are 
people see real faces, real ............,,, 

~enc:hlll.g personal tales are 
be, powerful. That prospect . 
to threaten to boycott the 
it determines it won't get 

GM believes Transporta.; 
tie/!retarv Federico F. Pefia is bi

part he overruled a 
recommendation to drop the GM 

The company has also taken 
Irmler:nment to court. In a lawsuit 

Nov. 17, GM charged Transpor
and Pefia with en in ille-

gal'~~ctiverule- The 
. trucks had met every existing gov

ernment safety standard when they 
were rolled out in 1972. But now, GM ' 
says, Pefia wants to apply new, un

standards--two'deca. 
hold the auto maker l 
its vehicles' alleged I= 

first glance, GM'S positi 
suallive. The company indisI= 
~Iplied.with all federal re~ 

it introduced its then-l 
pickups. At the time, tho 

no side-impact crash standat 
in 1978, when a 2O-mpb test 
acted, GM'S trucks, whose "si 
gas tanks were mounted out, 
frame rails, passed the test , 

, a fuel leak. If, at the time, til 
ment considered a truck thai 

survive a 20-mph crash to be : 
how dare it change the rules I 
GM lawyers. Why blame GM if: 
ment standards were too lax? 

Other auto makers have ru: 
GM's side. They claim they WOl 

. longer be able to,rely on gove: 
standards in designing new VE 

the government prevails in tho 
rent case. A Peiia victory coul 
affect other regulated industri 
chemicals to airplanes. Says L 
rence Fineran of the National 
ation of Manufacturers: "It's a 
precedent." . , .. 

True enough-if that's what 
were really up to. But the issu 
ter-the-fact rulemaking is a ret 
ring. Legally, Pefia is on solid'i 

" ~ .:-:'11!"
, ~ "lo> 1 



Stars give. 

.. the issue full. 
 j.. 

'Disclosure' 
, 

By Karen Thomas . , I'Superstars and Ann Oldenburg.:; . -I 
Douglas;and USA TODAY .. ~<: ",,,j 

Moore offer led~~;="
" . 'd . , . CIODIrmation beariDgs, sexuan Insl. e view \' aI bara:laDent ..;.. lis .deIJd.. 


of Hollyvvood =~~~. 

,practices: ~~~S~nI' , 


. . of Disclosure, the 11m based . 
; .'.' OIl Mlchael'Crlchton's best 

seller In wblcb a maie eXecutive accuses bJs female ba!!s of ; 
sexual baraSsmen~ the'lssue'will be explorecUrom fresh
perspecuws: \., . 

". We C8lked Independently to stars Mlch8el Douglas and 

Demi Moore to get male and female perspectives OIl sexual 

harassment and lIS. relation to tJ:le enter1alnment Industry: 
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Thresholds of Pain

, ,J.,f •• 

, \ 

." '. ", .~ /';1 . ,! 	 ¥t 

, By CLARK S,Jt'DGE': ' of the Americans With Disabilities Act in 
Like a canary il!a:mine, .anobscure, 1990 and the Civil Rights Act Amendments 

high~technoI6gy,entrepreneurnamed KO, in 1991 to early '1993. discrimination case 
Schonstedt may, have ,been a warning sig- filings jumped an added 30%,. Hiring a 15th 
nal to the U.S.. economy. In the 1970s, he employee draws a company into this legal 
learned that a friend of- his, in' complying Russian roulette. exposing owners 'to vast 
with civil-rights reporting demanded of new risks, if not immediate costs: 
government contractors 'with 50 or more' One entrepreneur 'who will not play 
employees, had been, required to submit 'with that pistol is Kelly Herstedt of United 

, eight pounds of paperwork.,Mr. Schonst-.,,- Truck Body, a truck body and school bus 
,: edt, believing ,he could not afford,to divert", ' distributor in Duluth. Minn. In business 
".,his attentionor'capitalfrom the productive 'Aor more than 20 years, he now 'employs 
, work of his ,business, :qecided to halt his" ,·seven full-time, two parHime and one 

firm's expansion. Until Mr.,:Schonstedt's ':temporary worker. Though his company is 
, , death lasCyear; Schonstedt Jnstrumentf,', ;:too' small for most pf these laws, he has 

never had more than 49 employees; '",.tried to live by them, particularly 'in the 
Since first, ;appearing .in"the ,1964 Civil,.· OSHA and civil-rights areas. The result: 

Rights Act,;thresholds have prolifer!lted to: . Several years ago it took him a full month 
morethan a dozen federal laws, with mosC:' cto:follow the procedures required for one 

" added in the,past decade,'More,stili are ,in ,(; new hire. Fearing the complexity of the 
state law. and soon health:care'legislation . ,rules and the penalties that go with viola

,'i may 'l-qd yetaliothe'r·"I:~~'Nalth',c~re plan: ;,)ions, he resolves never to hire more than 
. '"P.ut.rOf;Wilr:d,'.la~LWeek ,by, ~n.George:: ,W'"employees. even though the : market 

Mitchell' includes',.mandated,insuran~e,,: "would allow it. Last year each, worker' 
payments by employers of 25 or more peo- " logged 500 hours of overtime. 
pie if 95'lo of the country has not received 
coverage by the year 2000. (Companies in 
states With, 95% coverage would be ex
empted.) The House Democratic leader
ship's plan includes subsidies for' bUSi
nesses of fewer than 50 employees. 

Thresholds reflect the recognition of 
legislators that, while. big businesses may 
be able to carry the cost of most mandates 
and regulations, they could force many , 
small businesses to layoff employees or go' 
out of business. The answer has been to ex
empt businesses under, a certain size, 
varying with the actual law. But as thresh
olds have accumulated. so too have stories 
of companies like Schonstedt Instruments , 
that have stopped growing rather than 
face the costs and uncertainties of becom-· 
ing subject to added regulations. 

No wonder; either. The list of federal 
laws with thresholds· reads like a Who's 
Who of regulatory horror ~hows. (See box 
nearby.) For example. the EqualEmploy

.	ment Opportunity Commission enforces 
Title VII of the 1964 Civil Rights Act. In re
cent years, it has taken to suing companies 
that employ :mostly minority workers. 

. ! Their sin? The wrong mix of minorities. 
,Compliance has become a matter of hiring 
exactly the same percentage of minorities' 
or other favored categories as live in the 
communify-if one can determine the 
EEOC's definition of "the community." or . 
today's favored categories. 

Thirty years after the Civil Rights Act's 
passage, standards should have become 
clear and compliance routine. Just the op
posite has happened. Federal discrimina
tion law suits increased by 20 times he
tween 1970 and 1989. And from the passage 

Many companies have, of course, found 
ways to grow' without crossing thresh
olds-hiring temps, part-timers and out· 
side contractors. All three categories are 
expanding rapidly. President Clinton de
cried this trend in the last election as he 
promised "good jobs algood wages," 

But now, in health care reform, Mr: 
Clinton is working for a powerful new 
thre~hold that would put another brake on 
the small-business job machine that has 
accounted for so many of the truly "good 
jobs at gOod wages" of the past 15 years. 
.An employment threshold, is not the an
swer to the crushing burden that any of the 
employer health'care mandates now under 
consideration would impose on small busi
nesses.· Instead, it would simply seal in 
place another pane in the glass ceiling that, 
Congress has unwittingly lowered on small 
business and entrepreneurs. , 

, Mr. Judge is a managtng partner in the 
White Hause Writers Group. a communica
tions consulting firm based in Washington. 

I' 
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Power Lines Are Homely" Not Hazardous V, 

By WILLIAM R. BE:-.1NE'IT JR.. 

Five years ago, author Paul Brodeur 
published a series of sensational articles 
in The New Yorker that raised public con
cern about alleged health risks from the 
electromagnetic fields created by power 
lines in most urban areas. The resulting 
controversy quickly became a textbook 
case of how hysteria fed by special inter
ests can outrace scientific certainty. 

After the Brodeur articles appeared, 
other authors began warning of the possi
blehealth risks from computer display 
terminals. -microwave ovens. television 
sets and other devices. Responding to 
growing .concern. several government 
agencies and the electric power industry 
have sponsored multimillion-dollar studies 
of the problem. The Denver studies linking 
power lines with leukemia among chil-, 
dren-which Mr. Brodeur cited in his arti

enormous thermal electric fields present 
at the cell level. Enormous fields are also 
produced naturally by biological activity. 
In some cells of the body, these fields ,can 

, c1es"-now have been extended to Los An-', 
geles. Sweden. Canada and France. with 
increasing budgets and sample sizes. 

The studies haven't produced any de
finitive evidence of halm caused by elec
tromagnetic fields. but that hasn't stopped 
a host of companies from cashing in by do

'ing more costly studies of the phenome
non, Also benefiting are a growing number 
of companies selling speCial gaussmeters 
deSigned to measure the fields from power 
lines. Lots of people are now roam\ng the 
urban landscape measuring fields that are 
so weak as 10 be hard to determine accu
ralely even in a physics lab. In several in
stances. these findings have led parents to 
pull their children out of classrooms; they 
have even forced the abandonment of 
newly constructed public schools. 

Hastily contrived legislation in a num
ber of states has limited the fields from 
pow€'r lines, to the, present levels. and there. 
is the threat of still more ilHhought-out 
legislation on the horizon-for example, 
warning labels on microwave ovens and 
TV sets similar to those now found on cig
arettes. D. Allan Bromley, President 
Bush's science adviser, has estimated the 
total, cost from this scare mongering has al-, 
ready exceeded $23 billion-almost all 
spent by utilities to move high voltage 
power lines and transformer substations. 

This public hysteria is easily under-' 
standable, if not excusable. Everyone has 
heard, of the dangers of X'rays and ultra
violet radiation (which are also forms of 
electromagnetic energy. but at enor
mously higher frequencies), and there is a 
natural tendency among the lay public to 
assume that a large, ugly. fenced-in trans
former substation must be emitting some 
harmful substance. Should six people on 
the same block comedown with cancer by 
chance. this belief becomes unshakeable., 

Yet this runs counter to medicalknowl· 
'edge, Consider a power substation on a 
short street in Guilford, Conn.• which The 
New Yorker's Mr. Brodeur blamed for a 
rash of stomach cancer. brain cancer. skin 
cancer and brain tumors. As any doctor 
could tell you. the existence of such di
verse types of cancer in such a "cluster". is 
a strong argument in itself against any 
one specific cause in the environment. 

lt is important to realize that direct de
struction of tiss'ue by X-rays and ultravio-. 
let light occurs because the frequency is 
large enough so that a single photon !tlie 
basic unit of energy for an electromag
netic field) has enough energy to tear the 
molecule apart. But power lines emit pho

of power lines are dwarfed by natural 
sources. The Earth's magnetic field is hun
dreds of times larger than any,power dis: 
tribution line field at ground leveL Riding 
a bicycle or driving an open car through 
the Earth's magnetic field creates at least 
as much electric field inside the body as do 
power lines. 

Electromagnetic alarlPists might be in
terested to know that every person hassigilallevels, those results have been incon

be millions of times greater than those reo 
suiting from power lines. ' 

Thus it's no surprise that the epidemio.. 
logical studies linking power lines with 
cancer are highly inconclusive-even 
though various press reports have given 
the inipression that they've established a 
conclusive linkage. There are two basic 
problems with the studies: margimil sta-' 
tistical accuracy and extreme susceptibil
ity to systematic error. 

Because a disease like childhood 
leukemia is extremely rare (a few cases 
per 100,000 people annually), it is bard to 

sitivity to magnetic fields-and that this 
sensitivity might be triggered by the fre
quency of power'lines' fields. But to over
whelm naturally occurring thermal fields, 
silch a resonance would have to be ex
tremely sharp. No plausible physical expla
hation for such an effect has yet been given. 
Although a few biclogical experiments re
ported frequency "windows" at marginal 

sistent and have not been duplicated by in· 
dependent observers. At any rate. the reso
nance explanation could not work simulta
neously in the U.S. and Europe. where the 
power line frequencies are different. ' 

One other perplexing aspect of the epi
demiology studies is the tacit assumption 
that the dosage should be proportiomil to 
the magnitude of the field over time. rather 

"than the total power. If the field magnitude 
goesup by a factor of 10. the power goes up 
by a. Jactor of 100df fields of two milligauss 
really are a serious threat in Denver. Los 
Angeles and Sweden, then commuters on 
East Coast electrict:trailis-wher~ the 
fields at power line frequencies can be 
hundreds of times larger-ought to ot' dy
ing like flies. -' 

SO,much for,the electromagnetic hoax, 
To grasp how much damage, it's c'aused. 
consider what useful' developments in can
cer research. in education,or in any other 

,field. oould:have been accoltlplished with 
the'$23'billion already squa,ndered on this 
scare. That ought bemore shocking to peo
pIe,than any electromagnetic 'field. 

obtain large enough samples topermitMr, '{lennett. professor Of engineerillg. ' 
.meaningful analysis. Some studies report' applied science and phYSics at rille L -mn'T
effects based ona difference of one:ortwo, .sitjJ. is' aUthor 0/ 'Woolth and Low-Pre
cases between the exposed and.:cootrol, quencil ElectromagnetiC 'Field,s-' mil!' Cni

,groups. But as the size of the'sample" versity Press•.199It). " 
groups has increased-in these studies: the, 
percentage ,"effect" has declined. 

The sources of systematic error in the' 
epidemiological studies are numerous. 
The population groups are often of differ
'ent ages. 'socio-economic classes and 
races. Leukemia primarily attacks,older 
people and white male children under the 
age of five. Without sorting the people in 
the exposed and control groups according 
to such categories. the epidemiological 
data are not meaningful. 

Economic factors also must be taken 
into account. Poorer folk are generally 
more subject to disease of all kinds and are 

'often forced by economic circumstance to 
"Jive near eyesores such as transformer 

substations and power lines. Hence there 
.is a natural tendency for disease to be cor
related with such locations-a tendency ig
nored bv all the studies: ' 

Further, the populations sampled usu
,ally have different work environments and 
spend unequal amounts of time in the "ex
posed" area. and we seldom know what 
they are exposed to elsewhere. If someone 
spends his working hours exposed to car
cinogenic solvents, it is irrelevant that he 
lives near a power line. 

Another source of systematic error: All 
of the studies to date have beenretrospec
tive, not prospective. Records have been 
reconstructed and are subject. to the va
garies of individual memory. inaccuracy 
of public records and personal prejudice. 
In no instances have actual individual ex
posures to electromagnetic fields been 
monitored on a day-to-day basis. 
. 'Faced with the inadequacies of epidemi
ological studies. alarmists have fallen back 

tons at frequencies billions of times too - on a far-fetched hypothesis. They suggest 
small to harm any biological molecules. _that there might be some biological reso- , 

In fact. the electromagnetic emiSSions nance process that magnifies people's sen
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By Andrea Stone 
VSATODAY 

ID a move cenaiIi to heat up 

the debate 00 aJlrmative ac

tion. the Supreme COlIn Mon

day refused to allow the Val

versity of Maryland to, 


,reinstate a acholarsbip Pro: 
sram Umlted to black students. 

1be h1gb court turned away; 

witbout comment, arguments 

the BeDjamiD Banneker ~ 

arship was needed to combat 

IlnIeriD8 e'edS of raciaJ. bias. 


A lower court IasI fall called· 
the program unconstitutional:, 
and -reverse discrtminaUoo." 

The court's reNsaJ to heer 
the case could have far-reach
lDg effects. . 

About two-tbirds of colJe&eS ' 
o.er raee-based lICholarsblps. 
although most are left go,. , 
touched by Ih1s speclIc action. 

But It "'meaDs any race-' 
based lICholarsbJp any place In 
the country can DOW be chaJ. ,! 

1en8ed," aid Melvin Vrofsky, , 
VIrglnia Commonwealth Val
verslty historian. : 

The NAACP Lepl DefeD!le , 
and Education FImd's 1beo- ' 
clore Shaw, wblch represented 
black students In the case, pre.. 
~~n~ed~ , 

"'Tbere are lIChoJanblps for 
Dutcb students, Greek, Anne
DIan, IIalIan, ,eoder-sped.lle., 
for people who can trace tbeIr 
ucestry back to Confederate 

, 1Oldiers," Shaw aid. "'If you 
can have aU these. Ibey ougbt 
to be able to have a few IJCbol
II"Ib1ps for (black) 1lUdeuts." 

MaryIaDd'l prqpam. DBJDed 
for a black 1lCieDtist, was CftI8l. 
eel to boaSt black enroIlmeDt. 

BI.paDle .tudeDl DaDlel 
,PocII:IereIky sued,ln 1980 after 
be was deaJed ODe. 

The Idloo It ... clIsc:ou.rIIln&81_. to thaIe wortiDa to ! 

remedy the prwat dedi of 

PIlldIIc:rtrDIDadoD.. MaryIaDd 

pnaIdealWIWam XlrwaD.ud. 


http:XlrwaD.ud


ment argued that .formerly segre
gated universities "ha\'e an 
affirmatj\'e duty" to take whatever 
steps are needed to dismantle those 
systems. 

But despite the department's 
\;ew, the justices refused to even . 
hear the appeal.~..:,- . 

.5 
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High Court Declines to Revie~ Ruling , 
IStriking Down Blacks-OnlyScholaTS~ip 

By BARIlARA CARTON ' 
And PAL'L M. BA.RJU:":T 

St4f/ Rf'portf'rs 0/ THE \\' .-1.1.. Snu:E:T J OlmNAl. 
The Supreme Court let stand a ruling' 

that struck down a blacks-<>nly scholarship 
at the University of Maryland, increasing 
the likelihood of fresh challenges to similar 
programs around the country. 

Colleges and civil rights groups ex
pressed disappointment at the court's deci
sion not tq hear the case. But they pointed 
out that the refusal to disturb a decision by 
tbe U.S. Fourth Circuit Court of Appeals in 
Richmond. Va.• wasn't a ruling on the 
merits of .!luch preferences and set. no 
precedent. 

Most U.S. colleges have some sort of 
financial ajd targeted at minority stu
dents. At least some of these programs 
may be targets of separate lawsuits, legal 
experts ,said.. 

"I'm terribly disappointed and very 
distressed for the university," said Wil
liam E. Kirwan, Maryland's president. 
"But quite frankly, I'm also distressed by 
the larger implications for our nation." 
Other CoUeres Assess Decision 

Several co1Jeges in the five-state Fourth 
Circuit region -: Maryland, Virginia. West 
Virginia. and North and South Carolina
said it was too early to tell whether their 
programs are vulnerable to challenges. 
For example, the University of Virginia 
has two black scholarship programs. But 
while It is a public school, both scholar
ships are privately funded. unlike the 
state-funded Maryland program. Louise 
Dudley, a spokeswoman, said the Univer
sity of Virginia was assessing its prOgram 
in light of yesterday) developmen~. 

"My first rej.etfon is that it's aFourth 
Circuit nmtter." said. Thomas Eakman. 
vice pmident for academiC affairs at the 
University of lliinois, which also offers 
minorities-<>Aly scholarships. '" don't see 
how it could be the law of the land. 
since they refused to hear the case." 

But David Price. an attorney with the 
WashingtOn Legal Foundation, a conserva
tive public-interest firm that represented 
the plaintiff, Daniel J. Podberesky, said, 
"We expect other federal courts around the 
country to find the Fourth Circuit decision 
persuasive." In a statement, the founda· 
tion said "the legality of the hundreds of 
race-based scholarship programs" remain 
in doubt. 

. Reverse DlscrbnIDatJOD 
The 111gb court made no comment' in 

declining to review the appeals court's 
. finding that Maryland's Benjamin Ban· 

neker SCholarship program was a Conn of 
unconstitutional "reverse discrbnina· 
tion." The University of Maryland must 
now revise or end the program, whim gave 
fWl sdIoIarsbips to 30 Incoming black 

, students each year. 

"I'm really In shock:," said Ifey Arah, 
19, a biochemistry major and Banneker 
scholar who hopes for a i:areer in medicine 
or public health. "I hadlhoped the bighest 
court In the land wouid! see the dire need' 
for the Banneker scholarship." , 

Mr. Podberesky, who is Hispanic. chal
lenged the Banneker program in a 1990 
lawsuit. The university defended the schol
. arship as a remedy for. past exclusion of 
blacks. But the appeals court ruled that the 
program was unconstitutional because the 
6ChooJ bad tatled to provide sufficient 
justification for its use 'of race as a basis 
for financial ald. : 

The appeals court sa;id that there were " 
, 
I 

factual questions abou~ ,black underrepre· . 
sentation in the studentbody and low black 
graduation rates but that the Banneker 
program wasn't "narrowly tailored" to 
address these problemS. The court found 
that the program effectively recruited only . 
high-achieving . blacks 9:nd tha.t ':her 
weren't the group hi~toncally discnnu
nated against.: . 

Supreme Court inaction Is "not a ruling 
on the merits or legalitY of minority schol· 
arships generally," said Janell Byrd, as
sistant counsel at the: NAACP Legal [)e
fense Fund. Sheldon Steinbach. general 
counsel for the AmeriCan Council on Edu
cation. the largest association of colleges, 
added: "There's no ~ason that institu' . 
tioris shouid abandon their present efforts 
to achieve a diverse student body." 

(Kirwan vs. Podbmfsky) 

I• 
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Wd. loses appeal to keep blacks~only 

By Frank J. Murray 
and Maria Koklanaris 
TH£ -sHINGTON TrolES 

The Supreme Coun yesterday 
, rejected the University of Mary· 
. land's appeal to .keep a scholarship 
program available only to black 
students. • , 

The coon denied a hearing, up
holding the 4th Circuit Coun of 
Appeals decision without explana· 
tion or comment, in thelatest set

back for advocates of affirmative 

action in schools and the work· 


place. 
At a news conference on the Col

lege Park campus, university 
President William E, Kirwan said 
he was "deeply saddened" that the 
coon refused to review the i:'uling. 

About 138 current Benjamin 
Banneker scholars may graduate, 
but new recruiting will involve a 
companion' program that takes 
"diversity" into account instead of 
race. 

Because the coun did not issue 
, an opinion, the appeals coun rul
ing is binding in Maryland, West 

-
Virginia, Virginia, North Carolina, 

, and South Carolina, the states in 
the the 4th judicial circuit. 

The fate of race-specific schol
arships elsewhere, remains in a Ie
gal limbo. ,,/ 

More t1la.Il'a dozen civil rights 
groups and interest groups rep

,Tesenting about 10,000 institutions. 
.of higher learning had urged the 
high coon to resolve confusion . 

.' over race-based scholarships by 
hearing this case. , 

The victory pleased the Wash· . 
; ~n Letal Foundation. which 

represented University of ' Mary
land hODor student Daniel J. Pod
beresky of Riva, Md., in appeals 
after his father, a lawyer, brought 
the case in federal district coun. 

"The, fact that there 'Were doz· 
ens of civil rights groups asking 
,the Supreme Coon to hear this 
case indicates the importance of 
tDday's decision. We think this will 
put an end to segregated scholar
ships in our nation's universities," 
said Paul Kamenar, the founda~ 
tion's executive legal director. 

Supreme Court rejection wu ., 

" 

scholarships 

blow against campus "diversity 
for diversity's sake;' said Michael 
L Williams, who as assistant sec-' 
retary of education in the Bush 
administration took a public bat
tering for declaring that race
based scholarships 'Were not le
gally permissible. , 

In a telephone interview from 
Fon Worth, Thxas, where he is in 
private practice, Mr. Williams said 
he feels a "great deal of vindiea

'tion." ' 

Mr. Podberesky, now a first-year 
medical student at the univerSity's 
Baltimore campus, expects a 
535,000 check, the value of the 
scholarship he was not ,8llowed to 

, apply for, Mr. Kamenar said. ' 
"From the beginning, this case' 

has been clear-cut - publicly 
funded academic, scholarships 
awarded on a race-exclusive basis 
are unconstitutional;' Mr. Pod
beresky said. 

The Banneker 'scholarships 
funded 30 to 40 black students 
with high grades each year, while 
about 30 Francis Scott Key schol
arships were funded from the 
same money pool without the re
striction. 
, The university has awarded 482 
Banneker scholarships totaling 
$4.1 million. For the 1994-95 school 

, year. it received 278 applications 
and gave out 36 scholarships. 

Before Mr. Kirwan announced 
the "diversity" standard would re
place the racial restriction, Mr. 
Kamenar predicted the state 
would claim that scholarships for 
blacks contribute to diverSity in 
the student body. an argument 
raised unsuccessful1y in,the ap
peal rejected yesterday. ' 

According to the Washington 
Legal Foundation, the univerSity's 
black enrollment DOW is the sec
ond largest among major state uni
versities nationwide. 

Mr. Kirwan 'said the Banne.ker 
ICholarships helped attract and 
retain black' students. but blacks 
are still "undell epreaented" in a 
ltate where they make up 25 per
cent of the popuIaDoD. 

Last year, a record 9.4 percent 
of College Park's 5,097 undergrad
uate degree recipients were black. 

Advocates of race-based schol
arships, led by the American 
Council on ucation, an umbrella 
'org!lJlizati for higher education, 
argued t the goal of diversity 
was a gitimate reason for race
base 'scholarships. 

. nneker scholar MoniCa 

! I" Brooks of Baltimore, a junior pre-

I m~d student who has a 3.25 grade 
, pomt average and is active in stu
: dent government, said the pro

gram was a strong factor in her 
decision to attend College Park in
stead of the University of Virginia 
or Virginia Thch. ' , 

Miss Brooks said the university
will lose not only good students, 
but also "wonderful recruiters" 
for the Bannekers. "When [black 
applicants] are visiting campus, 
Bannekers are usually the stu
dents they see;' she wd. 

But Miss Brooks remained l~ 
to the university. "I think that it's a 
wonderful place, and I am telling 
everyone that." , .' 

Among other groups bac.ki.q 
Mr. Kirwan :were the Lawyers 
Committee for Civil Rights Under 
Law, the American Civil Uberties 
Union, the NAAcp, the Mexican 
American Legal Defense Fund, 
the Puerto Rican Legal Defense 
Fund, the United Negro College 
Fund and the National Women's 
Law Center. 
• Carollnn.erst contributed to t~
repcn1. ' 
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'Race-based scholarships 

face review in Maryland. 

By Shawn Donnan 
A$SOCIKrEO PRESS 

BALTIMORE ...:.. The Maryland 
Attorney General's Office will re
view all race-based scholarships 
in the state pursuant to the Su
preme Court's refusal yesterday to 
let the University of Maryland 
reinstate a blacks-only scholar
ship. 

"At a minimum it requires us to 
look at any scholarship that's out 
there," said Evelyn cannon, chief 
of litigation iri the Attorney Gen
eral's Office. "Potentially it knocks 
all of them out of the ballpark." 

The Supreme Court, without 
< comment, refused yesterday to 

hear an appeal of an appellate 
court's decision that effectively 
ended the Benjamin Banneker 
scholarship program at the Uni
versity of Maryland. The scholar
ship was created in the late 1970s 
to help boost black enrollment at 

the university's College Park cam
pus.: 

Darnel J. Podberesky, a His
panic student, sued ~e university 
in 1990 after he was denied a Ban
. neker scholarship. 

Ms. cannon said yesterday's nil· 
ing would prompt a review of all 
other race-based scholarships in 
the state but will not affect athletic 
or academic scholarships that are 
not race-specific. 

AbOut 2,500 students in the Uni
versity of Maryland system re
ceive an estimated 56.3 million 
through publicly funded race
specific scholarships each year,
said John Lippincott, spokesman 
for the system. 

Officials will review each of the 
more' than 30 publicly funded 
race-specific scholarships target· 
ing a variety of ethnic groups, said 
Mr. Lippincott. 

q 
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Rc cvaIuatingracc-based aid 

Some laud, others 1ament scholarship I'Uling 


IBy 1Imara Henry 
. and Den.ais Kelly 

USA TODAY 

Oldy days after graduating 
fn:m the University or Mary. 
land ., a top scboIar, Maisba 
Herroo found ber rtde on cloud 
DIne cut sbort by a thunderbolt 

De Qlpreme Court refused 
MODday to let the university re
Instate lIS Benjamin Banneker 
Propam. wbJcb bas given 482 
blgb-acblevinB black biBb 
school &r&duatel $t million In
four.,... !lcbolarsbJps In 16 
years. De PJ"08J'lUll., created to 
boost black enrollment at the 
Collele Park campus, was 
ruled UDCODStitutional by a ted· 
era] appeals court last October. 

BanDeker scbolar Herron 
says she Is haunted by the 
tboupt tbousands or simllar 
bri8b1 studeDIII DO longer WW 

8kL .setl belieYe It WW create a 
wave or a.nt:HLmrmative action 
to emerae from the public," 
says a J'l8Siooate Herron, wbo 
graduated cum laude In eener- i 
ai buIIIness and management 

Michael, WlIIla~"tonner 
89S1s1ant ed~tiorf secretary 
tor dvII rilblS UDder President , tant boost to ractal equality.
Busb. says be feels "vIDdlcat· '! Twoothirds or au four.year 
ed." Wi1llams setoff a national Icolleges award mInortty-target. 
tww I:D 1890 wben be pushed Ied scho1arsb.lps. But In a Janu-. 
tor a ban 011 tnandaI aid lit
eeted to minorities.. 

WDIiams, DOW a Fort Worth. 
Taas,8ISOI'Dey.sayseducators 
and poUlidans Ibould DOW fo. 
c:us .. "the real problems ••• 
the IidIw'e or pubUc educadOD 
III K-l2. 

"'I"ve a1way11bou&bt that the 
rea.tOIIS our coli. campuses
don't 'look like Amertca' bas 
IIOtbIDa to do with ,unctal aid 
and miDOrtty scbolarsblps," 
WIlliams says. "It Is because 
we are wboUy fallln& to pro
duce a tarae f!IIOU8b pool or m1
oort., younpters who caD 
meeI the J"iIp:s of a coIle81ate 
eduaItkIL" 

But Robert Atwell. president 
or the American Coundl on 
Education. representing all 
&egmen1S ot biSber education, , 
says the decision's reach Is Jim. 
·Ited. He believes it ww Bl'ect 
only states under the 4th US. 
Crcuit Court or Appeals _ 
Maryland, Nortb CarOlina, 
South 0U0lina, VIrginia and 
West VirJinia - wbJch de
clared the prosram unconstitu
tional. 

He also says minortty-target. 
ed !lcbolarsbJps - In wbJch 
race Is one factor among many 
In a selection - won't be at. 
tected, only those In wbJcb 

!lcbolarsbJps are !let aside ex. 
elusively tor one race. 

Even then. Atwell says, bls 
orpnization Is adViSIng col. 
leges nOt to dump prograJm 
automatically, but to assess 
how their scholarsbJps durer 
from the Banneker program. 

"We don't think It's a IDal 
I'1l1Ing on the Issue ot minortty 
scholarsblps and certainly 
doesn't InvaUdate other ~ 
grams out there," Atweli says. 

Many COUeges contend tbe 
lIcbolarsblps are ,a fraction ot 
alllnandaJ aid. yet an !mpor

8Iy 1894 report, the u.s. (len. 
eral ACCOUDtiDB Omce said 
such lIcbolarsbips represent DO 
more than ~ or au scholar. 
sblp dollars. Floaoclal aid 

based IOleIY 011 race Is less 
. 

than 1,. or the IDIal. GAO said. 
Not everyoDe buys tbat 

study, IDcIudIn& Slepben B. 
Balch. president or the Nation
al AIIIodatiOD or Sc:boIars, a 
IfDUP or academic proi'es!IiODo 
aIs wttb a lraditIonal beDt. 
based at PrInc:etOD UDlvenrlty. 
Balcb says arantInI admlsIon 
aDd awardlnl Inanclal aid 
Wltb a DOC1oD to creadD& a cam
pus wttb a proper radaJ mix Is 
a "wkIesp~... pracdc:e.. 

"'1be adVice to any"Unlvenl
ty Is 'get rtd or (race-based 
awards), cbanse them, re-eval
uate your programs, redesign 
your prqvams In a race neu
tral way: .. Williams says,. 

But University or Maryland's 
Humphrey Atiemo thinks that 
would beamJstake. Banneker 
scholars, be says, are leaden. 

"It you look. at th~ top stlP 

denlS In e8cb of the schools at 
. the university, at least one or 
two are Banneker scholars." 

Atiemo, who earned a de
gree In biological sciences and 
a· fulJ scholarship to Mary
land's medical school In Balti
more, speculates "In the year 
2000, wben you look at the J'6. 

.sumes ot top doctors and law
. yers. beaJs of corporatiODS and 

leaderS In other lelds, they 
will be Banneker sc.bolars... 

Banneker program direc::tor 
Patricia lbomasoW&ltoD says 
about 125 scholars remain In 
the pipeline and will receive 
aid until they graduate. 

'1 think the current political 
climate bas a . kind or mean
spiritedness,.. she says. '1t's a 
blow to equity In educatiOll. I'm 
boplng that there Is a way that 
we can constructively over
come the damage." 
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Chicago Settles 911' Complaints probed by Jus:tice Department 
By TOM STRONG 
Associated Press writer • 

WASHINGTON CAP) - A Chicago woman who fs deaf was suffering from 
,abdominal pains, so her friend tried calling 911 via a special , 
device for the deaf. 

They got no response and ended up taking a cab to the hospital, 
where a doctor said an hour's more wait could have been fatal. 

As a result of that incident and two others complaints under'the 
Americans with Disabilities Act, the city pledged in a settlement 
with the Justice Department on Monday to provide better emergency
services for the hearing impaired. 

The deal means the deaf and others with 'hearing problems will 
have equal access to 911 services in Chicago, said Deval L. 
Patrick, assistant attorney general for civi:l rights. 

The department has similar 911 settlements with Los Angeles; 
Fort Lauderdale" Fla., and Berkeley, Calif. , 

Leading up to Monday's settlement, Chicago has improved 
emergency services for the hard of hearing and it also has: 

-Installed two telecommunication devices for the deaf, or TDDs, 
at each of 13 answering stations and several other sites. 

-Begun a public education program to promote 911 use by people
with TDDs. ' 

-Trained emergency dispatchers to handle TOD calls. 
-Agreed to semiannual audits of the quality of service for TOO 

users. 
A city spokeswoman a new 911 center opening later this year will 

exceed the requirements from Monday's settle~ent. 

1/ 




age law 
fight: avil 
rights at issue 

"All the work would go to 
USA TODAY 
By Bob Minzeshe1mer 

low-bidders that don't have 
quality traI.ning or apprentice

Wben Congress paS'led thE sblp prograrM," be says. '1 
Davis-Bacon Act, Rep. Mile! can't see bow it belps minor· 
Allp:Id. D-Ala., warned aboul ities if they and other workers 

have their wages cut." ."cbeap, c.olored labor" compel'
iDI against "white labor." . .. But Art Pearson, ", a black 

Sixty.four years later, c0n electrical contractor lo Tac0
servatives are using AUgood's ma. Wasb., says the law creates 
words to sbow the law  obstacles to hiring "inner-dty 
whicb they want repealed  kids" to work on his blgbway 
discrlmiDates apinst minority and street llghting projects. . 
workers while driving up the "Because of Davis-Bacon, I 
cost of construction. end up excluding blacks, not in

Tbe act requires federal tentionally. but because I'm 
CODStnIction contractors to pay caught up lo the same system 
"prevalliDg wages" that protects those with blgb . 
- wblcb often paying jobS but excludes oth

ers,tt Pearson says.translates into 
union wages. And Peason, required to pay ~ 

va.Wng wages calculated by the 
are more likely to 
minority workers 

Lebor Department, says it be 
be UDSklIled/8nd must pay $25 an bour, even for 
nonUDioD...-/' semi-or unskilled jobS, be can' 

Backed by busi blre "kids from the streets" at 
DeSS InteresIs, the $10 an hour. to "let them wort 
GOP largets re their way up." 
peal as ODe of the Pearson and other minority 
recommendations contractors are plaintiffs lo a 
tor M!anciJ:la the 
bud&el . lawsuit that c:bar'IJeS the law 
. But liberals. . bas a "disparate Impact" OIl 
UDions aDd .dvIl rJabts II'OUPS . mlDortties. Trial: September. • 
say wbateYer the radst ortams. : By tbeD. Coagress may bave 
the law DOW Proteds au ~ Ided OD GOP plans to repeal
lCructloo workers. UDions bave tile law. perbaps lo a bud&et
made lis retention a top priori bill.. President 0lnt0D says be· 
ty, IU1d a test ot their waning will veto aD)' repeaL
clout lo Consress. . DIlvll-8acoD, aamed for lis 

Botb sides POrtray tile Ilattle GOP !IpODIIOI'I duriDg the [)e. 
as a dvIl rilbts Issue. praloD....aimed at a'.IatrIC

Saying tbat "times bave un paying.lIlnerant ,""ers
cbanrt," OiarIes BensoD,.... IUbllaodard wqes.
a black business IJ18.D8IeJ' of Now It'Ioppo&ed by. power
the sbeet metal workers UDIoo fUllIu!JiDB coaIltloo,lDchadlnI
lo SUitland, Md.. calls repeal a &be U.s. QaJDber 01 c:am
"tbreat to minorities aDd au merce. AIIodated BuUden 
other WOlters." aDd CODtl'acton 

and National A:f». 
dation of Manu
fadurers. 

Tbey lay It 
raises the cost of .. sao billion lo fed
eral construction 
projects by up to 
15%. The Congres
lIIona1 Budget Of
fice says repeal 
aJUld cut CO!Its by 

; $2.8 billion over 
. four years. 
. Unions, . tbe 

NAACP and other dvU ri8bts 
IfOUPS araue that repeal would 
DOt only cut wages. but quality 
and productivity. 

They dispute the Idea of 
overpaid workers. PrevalliDg 
wages wry: Ironworkers set 
$8.41 aD bour lo NasbvUle but 
$22.53 aD bour lo Cbic:aao. 

Tbe average construction 
worker makes $578 a week, or 
$30,058 a year. '''..''mlng be 
or she is lucky eoougb to wort 
50 weeks a year." says Robert 
Gecqlne, bead of AFLaO's 
buIldiDI trades department 

The law's supporters iI1clude 
Nonnan HW. bead of the PbiI
ip Randolpb InstItute. predomi
DaDdy black trade UDionisrs. 

"Those wbo want to repeal 
Davl&-Bacon !IeeDl to tblnk the 
ODIY way to set more ml.DJor. 
lUes loto c:onsttuction jobs is at 
low wages lo less skilled jobS," 
BW says. "That turDs the whole 
thrust of the dvU ri8bts move
ment upside down." 

The.Cemus Bureau says 7.., 
of construction workers are 

.	blacks, and IICJl, are Blspanlcs. 
But most mlnorltles lo ~ 
IllrUction are laborers. the low

. est paid, Iowea skill jib. 
C8U8bt between the UDions 

IU1d b18 I:Juslne!II lotereslS, the 
Natioaal As!Iodation of Minor· 
Ity Comraeton. a If'OUP ot . 
3,500 lDOIIdy DOIHlDiOD shops. 
favors reviion. not repeaL

'. Tbat If'OUP WaDIS the law to 
. 	~ IPPI)' Galy to CIOIltraCIS worth 

; _.000 - the current l1mlt is 
I S2.000 - IU1d to allow IeIDI
I stilled "beIpers" to be paid less 
: &ban preva.Ulng wages. 
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The Split Society 
Some 30 years after 

the civil rights 
movement's march on 

Washington, 
segregation has all but 

. disappeared as a 
pressing issue on the 

national agen~a, 
despite evidenc~ that 

the chasms between 
black and white may 

be growing wider. 

BY 'RO'CHELLE 'L ,... ,fRrJ~lacksi;m) ,eql,l~), a,nd 3Q Years shire. 
. .' ·Congress·passedthe·1964 Civil Rignts 

••, his is America, and ther~ is 
•• racism in this country," 

Delores A. Irvin said m~t
, ter-of-factly. "Being black! in 

America has been-and still is-very 
hard." I 

Irvin runs a program in Chicago tHat 
helps poor black~families from the citY's 
public housing projects rent apartments 
in its predominantly white suburbs. She 
ostensibly was describing her program, 
but the subtext was clear: For blacks, 
regardless of income, segregation driven 
by racial animosity remains an immutable 
fact of life. 

While Irvin may be the image of a mid
dle-class professional, "if I went to cert~in 
of these areas, I would get rebuffed," she 

. said. "Being an African-American, it goes 
with the territory." . 

It's been 40 years since the Supreme 
Court declared that separate education 

STANFIELD . 
Act. But integration is still a fragi.le 
exception; segregation the sturdy rule. 
The desegregation of America's public 
schools, which continued through the 
1980s despite the hostility of the Reagkn 
Administration, has now reversed. Reki
dential integration, for the most part, li~s 
hardly happened at all. : 

"If you thoughUhat segregation ~f 
blacks was a problem in 1960, the num
bers you're seeing today would indicate 
that it's still a problem," Roderick J. Har
rison, chief of the Census Bureau's racial 
statistics branch, said. "If you were hop
ing that civil rights, fair-housing laws, the 
growth of the black middle class would, 
over a 20-30 year period, really change 
the picture, 1 think everybody would 
agree" that they haven't. I 

For more than two decades, Presidents 
did little to push for the vigorous enforde
ment of antidiscrimination laws. Desegre
gation became a word rarely, if ever, sp,o
ken in public, regardless of the race of the. 
speaker or the audience. : 

"We don't talk about race anymore," 
Mayor Sharpe James of Newark, N.J., 
acknowledged at a recent question-an\:!
answer session with National Journ;al 

reporters. "We don't understand that it's 
as fundamental as motherhood and apple 
pie, and we will never be a great nation 
until we recognize the fact that our diver
sity is our strength." (For more on that 
session, see NJ, 3/26/94, p. 726.) 

Not all black leaders agree with James. 
Indeed, black nationalists and some black 
politicians see advantages in racial con
centration. But surveys show that an 
overwhelming majority of blacks desire 
integration. 

For the first time in decades, a Presi
dent and some members of his Cabinet 
are talking about desegregation. So far, 
however, their rhetoric speaks louder 
than their deeds. 

It started with Housing and Urban 
Development (HUD) Secretary Henry G. 
Cisneros, who, from virtually his first day 
on the job, began speaking openly and 
passionately about desegregating housing, 
especially>in,.cases .where federal polk;ie.b~." ,.. , ;~'. , ..,..... ;:." 
caused the segregation in-the first·place ..... · ..C"_" ' 

"This is offerisive wherever 'it occurs," 
he said recently, referring to segregated 
HUD-owned housing. "It is just wrong." 

Cisneros has promised to desegregate 
HUD housing programs and has made 
the enforcement of fair-housing laws a 
high priority. He's even backed up the 
rhetoric with some money to establish 
programs similar to the one Irvin runs in 
Chicago. 

Next came Attorney General Janet 
Reno. She quietly began beefing up the 

,housing section· of-the .Justice· Depart-.. 
ment's Civil Rights Division when she 
arrived in Washington. In December, she 
spoke out qn the subject of fair lending, 
telling leaders of financial institutions 
that they must stop their long-standing, 
subtle but pervasive discrimination in 
making mortgage loans. 

Together, Reno and Cisneros-with 
the cooperation of Eugene A. Ludwig, 
the Comptroller of the Currency-engi
neered a fair-lending agreement between 
the two departments and eight other fed
eral bodies that regulate financial institu
tions. On March 8, the top officials of all 
10 entities stood before a jam-packed 
press conference to announce, in effect, 
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that they would for the first time consis
tently enforce a law that's been on the 
books for 26 years. 

'~'It restates the current law, so there's 
nothing new in that," Roberta Achten
berg, the assistant HUD secretary for fair 
housing and equal opportunity, acknowl
edged in an interview. "But it's pretty 
remarkable 'in the annals of banking his
tory." 

As for President Clinton, civil rights 
activists praise him for talking about inte
gration. To commemorate Martin Luther 
King Jf. Day on Jan. 17, Clinton signed 
an executive order to create a Cabinet
level interagency council on fair housing 
and ordered it to get moving on antidis
crimination initiatives. 

Eight days later, in his State. of the 
Union message, Clinton said, "We must 
continue to enforce fair lending and fair 
housing and all civil rights laws, because 
America will never be complete in its 
renewal until everyone shares in its boun
ty." 

Civil rights activists said that they 
couldn't recall the last time a President 
made such a specific plea about. civil 
rights enforcement in aStatj::·6f the 
Union speech-at least not since Presi
dent Johnson's 1965 message. 

But Clinton has been very slow to act. 
An assistant attorney general for civil 
rights has just been confirmed, and other 
key civil rights posts in the Administra
tion have gone unfilled. Vacancies re
main at the Equal Employment Opportu

." .•..~......... nity CommJ§~ion,,\Yhich cont}l'HleS JO 
tread water.as·it has for 12 years:"·' 

Despite the promises, strong policy 
directives and personal intervention of 
Cisneros and Achtenberg, however, civil 
rights aCtivists complain that much of 
HUD's bureaucratic machinery has yet to 
gear up to implement fair housing. 

And desegregation seems to have 
missed the elementary and secondary 
education arena altogether. At Justice's 
Civil Rights Division, the education sec
tion remains a backwater. 

And Education Secretary Richard W. 
... Riley has been silent on the subject, .. 

though he's pushed for higher standards 
at urban schools where minority youths 
are concentrated. That is somewhat of a 
surprise because Riley has one of the 
strongest civil rights backgrounds in Clin
ton's Cabinet. In 1970, as South Caroli
na's governor, for example, he took an 
active role in promoting school desegre
gation in Greenville. 

School desegregation activists haven't 
complained too bitterly, however, taking 
some comfort in the renewed drive for 
fair housing. "We've gone 'from full " reverse to neutral," said Gary Orfield, a 
professor of education and social policy 
at Harvard University who has designed 

school desegregation plans orderdd by 
the courts. "And that's some progre~s." 

LIVING ARRANGEMENTS ,, 
The post-World War II civil rights 

drive started with the schools and got its 
first big push with the Supreme (:ourt's 
1954 ruling in Brown v. Board of Educa
tion. But if American society is e~er to 
become racially integrated, activists and 
researchers agree, it will have to happen 
by desegregating housing. That'si still a 
long way away, even though CO,ngress 

creeping along," he said 
in a recent interview. 

And it doesn't really 

affect most blacks where 

they live now, which is in 

the large metropolitan 

areas of the old Industri

al Belts of the Northeast 

and Midwest, the most 

segregated places in the 

nation. 


Douglas S. Massey, a 

professor of sociology at 

the University of Chica

go, and Nancy A. Den

ton, an assistant profes

sor of sociology at the 

State University of New 

York (Albany), eXam

ined segregation in the 

nation's 30 largest 

metropolitan' areas, 


'iY',hne..,§.9..{'.e.r .,ce.IJ!.J:Jf 
..•.urban."blacks. ,reside..... , ... ~ .. 

They found very little 
change in the past 20 
years; most of the decline 
that did take place 
occurred during the 
1970s. 

In six major metropoli
tan areas (Chicago; 
Cleveland; Detroit; 

Assistant HUD secretary Roberta Achtenberg 
HSometimes HUD has been theiproblem.1I 

i 
passed the Fair Housing Act in 1968 and 
strengthened it 20 years later.,' 

Some progress on the i'ntegration 
front, however, is under way. : 

Reynolds Farley, a professor of sociol
ogy at the University of. Michigan, creat
ed a mild flurry of exciten;1ent in civil 
rights circles in February when he report
ed· "modest" but "pervasive:' declines in 
residential segregation across the United 
States in the 1980s. He look'ed at Census 
Bureau data from the 232 ,~etropolitan 
areas in which blacks make: up at least 3 
per cent of the population: and found a 
decrease in segregation in 194 of them. 

Farley also highlighted: a trend that 
may augur significant future declines in 

I 

/' 

segregation. He found the biggest upticks 
in integration in small but growing 
metropolitan areas in the South .and 
West-Orlando, Fla., and Riverside, 
Calif., for example-where a large pro
portion of the housing \\::as built after the 
1968 Fair Housing Act and not subject to 
the segregated patterns set in northeast
ern and midwestern cities before World 
War II. (See bpx, p. 764.) 

But even Farley, who's among the 
most optimistic of the researchers who 
follow these trends, acknowledged that 
the changes were far from dramatic. "It is 

a small movement that is 

Gary, Ind.; New York 
City; and Newark, N.J.) 
in 1990, for example, the 

average.blackJamily lived in a.highly seg-..... . 
regated neighborhood (one in which at 
least 80 per cent of the black households 
would have to move to predominantly 
white neighborhoods to achieve full inte
gration). The biggest sustained drops 
over the two decades were in Boston and 
Los Angeles, but by 1990 both metropoli
tan an;:as were still highly segregated. 

Researchers have also found that black 
residential segregation is fundamentally 
different from that of other racial and 
ethnic groups. Blacks are more concen
trated and isolated in center cities (many 
would have to go clear across the city to 
find a white family, for example), a condi
tion that Massey and Denton call "hyper
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segregation." Neither Hispanics! nor and Asian-Americans had little good to 

Asians live in hypersegregated neighbor- say about one another or about whites, 

hoods.' : most of them-including 71 per cent of 


At the current rate of integration; the the blacks-supported "full integration." 

. Census Bureau's Harrison predicted, it Farley studied the housing preferences 


. I 
could take as long as 100 years for black of blacks and whites in the Detroit area-

segregation to fall to the level of Hispanic the second-most-segregated metropolitan 

segregation.' I area in the nation, with a long history of 


During the 19808, the segregation \,ates bitter racial ,animosity-in 1976 and 1992. 

for Hispanics and Asians increased be- In both years, the vast majority of the 

cause immigration was so great and the blacks opted for integrated neighbor

first stop for most newcomers is a n~igh- hoods, with a 50-50 ratio their ideal. Most 

borhood settled by their compatriots. But blacks ranked an all-black neighborhood 

as soon as Latinos or Asian-AmeriCans very low on their preference list, and only 

assimilate and acquire some mohey, 25 per cent said that they would be willing 

many move into majority-white neigh,bor- to move into such a neighborhood. 

hoods. That's not the case with African- In the 15 years between the studies, ' 

Americans. i whites became much more accepting of 


"Levels of segregation for the b,lack iritegration, but not to the point, appar

nonpoor are very close to those of the ently, of a 50-50 mix. In 1992, 56 per cent 


. black poor," Harrison said. "In rhost said they would be comfortable living in a 

other groups, there is a sharp difference neighborhood that was a third black, up 

in segregation, with the poor being dmch from 43 per cent in 1976. In 1992, 53 per 

more segregated." cent of the white respondents said that 


Even when blacks move into the ~ub- they would try to move out of a majority

urbs, most of them end up in pred9mi- black neighborhood, down from 64 per" 

nantlyblack enclaves. The close-in Wash- cent in 1976. 

ington suburb of Prince George's Co~nty, So, if everybody is for integration, why 

Md., for example, became 51 per yent doesn't it happen? Government officials 

black in 1990. But the distribution was far and civil rights activists answer in unison: 

from even. Bowie remained 94 per tent Discrimination in the housing industry is 

white, for example, while Hillctest remarkably tenacious. 

Heights was 88 per cent black and Suit- "Markets, when left alone, don't gener
land was 84 per cent black. I ate integrated outcomes very often, even 


Perhaps such statistiCs show that blilcks when there are people out there who 

prefer to live in segregated communities, would prefer them," John Yinger, a pro

some observers have suggested. After all, fessor of sociology at Syracuse University 


_tl1ere'~ b.~.~n;:vis~, if!~~!acli:,.nati()nahsl1J '.'who/cQnductedhousing discrimination. 
_ . with the increasing' prominence'of:,the ;'''studies.for HUD'in the late 1980s, said: . 

Nation of Islam. Black politicians cultiyate Yinger and most of his colleagues 
predominantly black cities and congres- argue for a concerted policy to speed 
sional districts. And on many university racial integration. 
campuses, black students are deman~ing "I would hate to see us move toward a 
their own African-American dormitories. separate but equal society, even if it were 

There's even a name for new middle- possible to have that equality," said 
class black suburbs and neighborhoods: George C. Galster, a visiting senior 
"zones of emergence." The phrase Iwas research associate at the Urban Institute 
coined by Richard P. Nathan, a longtime who has written extensively about deseg
urban researcher who's now the proyost regation. "} think that's a lousy public 
of the Rockefeller College of Pu~lic policy goal." 
Affairs at the State University of ~ew "You can't attack urban problems 
York (Albany). '.. , :~ .. -unless you come to terms with segrega-" 

"There is something of a movement in tion and the forces that produce it," 
the African-American community away Massey said in a recent interview. "What
from integrationist perspectives," said ever you try to do in the realm of educa
David A Bositis, a senior research as50ci- tion or job training or community invest
ate at the' Joint Center for Political and ment is going to be overwhelmed by 
Economic Studies, a Washington tHink these disastrous neighborhood condi
tank that's devoted to African-American tions, which follow fairly axiomatically 
issues. I from segregation." 

If there is such movement, however, it Florence W. Roisman, a longtime civil 
apparently hasn't touched most blabks. rights activist who now teaches law at 
Polls consistently show that the over-. Georgetown University, had a direr pre
whelming majority of blacks would prefer diction. "I think integration is an idea 

! 
l 

to live in an integrated neighborhood. A whose time must be now," she said, 

recent survey for the National Con,fer~ "because if it isn't, what happened to 

ence of Christians and Jews, for example, what used to be Yugoslavia is going to 

showed that although blacks, Hispanics happen to us." 
, 
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TAKING ACTION 

If Cisneros and Reno have their way, 
the federal government will aggressively 
promote housing integration. That would 
reverse decades of practice because, 
despite the fair-housing laws on the' 
books, the federal government itself has 
erected some of the highest barriers to 
housing desegregation for both the mid
dle class and the poor. 

"Sometimes HUD has been the prob
lem," Achtenberg said. "We are not the 
cause of all segregated housing patterns 
in America today, but we have all too 
often played some role even by virtue of 
the way we have allowed our programs to 
reinforce racially restrictive neighbor
hood patterns." 

Nowhere is that truer than in the sub
urbs, which since the early 1950s the Fed
eral Housing Administration (FHA) has 
helped to build and finance as white 
necklaces around increasingly black 
cities. 

In FHA-assisted projects, developers 
are required to search out minority buy
ers but rarely do. , 

"HUD is doing zip, nada, nothing," 
Roisman said. "HUD's own studies show 
that a lot of the projects that are sup
posed to have affirmative fair-housing 
marketing plans don't have them and 
even when they have, them, they're not 
followed and the people who work there 
don't know about them or laugh them 
off." ' 

, .. :. Acknowl~,dging~ha.t, ".th~.gffir.l11a~ive 
, .. marketingrequirements,arequiie: mini- , 

mal," Achtenberg said that HUD is "in 
the process of revising the entire affirma
tive marketing program." 

As long as many middle-class black 
families can't get mortgages, however, no 
amount of marketing will help. That's 
where the new fair-lending agreement 
should come into play. 

"We're devoting a lot of resources to 
obtain voluntary compliance [by the 
financial institutions]," said Paul F. Han
cock, the chief of the Civil Rights Divi
sion's housing section at the Justice 
Department. "But we're also telling the 
industry that for those that don't get the 
message and continue to discriminate, we 
will use the full extent of our enforce
ment powers." 

Hancock's office has already begun to 
do so. In the past 18 months, it has taken 
four banks to court and in several cases 
obtained settlements of about $1 million. 

"The statistics on fair lending are easy 
to show," John p, Reiman, the director of 
the fair-housing project of the'Washing
ton Lawyers Committee for Civil Rights 
and Urban Affairs, said. "Four cases in 
the last year and a half-three of them in 
the last half-year-and before that, zero." 

I 

For the poor, on the other hand, ~ction 
by the Clinton Administration is slower, 
despite the resolve of top officials. : 

Last September, Cisneros swooped 
down on the small all-white town of 
Vidor, Texas, a longtime Ku Klux:Klan 
stronghold, and with federal marshals 
took over the Vidor public housingproj
ect and forcibly integrated it. I. 

In the intervening six months, 12 black 
families have moved into the Vidoriproj
ect, and so far, Achtenberg explained
superstitiously knocking on the wood of 
her desk-all has gone well. "But our 
work is not over by a long shot," she isaid. 

That's for sure, civil rights activist's say. 
Vidor is a tiny fragment of a sprawling, 
14-year-old segregation case ag:ainst 
HUD in East Texas, and Texas is but one 
small example of a nationwide problem 
of segregated HUD-owned and subsi
dized housing for the poor. I 

In 1980, Dallas lawyer Mike qaniel 
sued HUD for allowing segregation in 
public housing projects in 36 Texas Coun
ties. HUD and the Justice Departritent's 
Civil Division fought the case. Difniel 
won, but little was done. Now, mord than 
a decade later, Cisneros is trying to reme
dy the situation and integrate the hdusing 

projects. But he's apparently running into 
as much resistance from the federal 
bureaucracy as he is from the local segre
gationists. 

Cisneros, for example, formed a feder
al-local task force to come up with a 
desegregation plan. The plan used racial 
data bX census tracts, each of which con
tains about 4,000 people. That might 
have been a logical desegregation unit in 
Achtenberg'S hometown of San Francis
co, where a census tract covers a typical 
neighborhood, but "in most East Texas 
towns, a census tract includes the whole 
town and sorrietimes extends for 80 
square miles out into the country," 
Daniel explained. . 

. As a result, the housing projects ap
peared on paper to be a lot less segregat
ed than they really are. "So they could 
use that analysis to baSically say they 
don't have to do much more," Daniel 
said. "Declare a victory that HUD hous
ing in East Texas is desegregated." 

So Daniel complained and demanded 
that the plan be based on census blocks, 
statistical designations that are about the 
size of city blocks. "The Justice Depart
ment lawyers said, with a straight face, 
that they couldn't get block data and pro

..",,). 
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duced a HUD intellectual who also said 
it," Daniel said. "I just don't see how any
body who [knows about census data] 
could possibly fall for that crap." 

The complaint eventually reached 
Achtenberg on a Thursday. On Friday, 
she ordered that the plans be reworked. 
But that wasn't the end of the fight, 
Daniel said. "On Monday, the task force 
met to discuss whether or not to make any 
changes," he said. "It just goes on and 
on~" 

Meanwhile, the Administration's fiscal 
1995 budget requests several small pots 
of money to encourage 
integration in assisted 
housing. One proposal 
seeks $149 million to 
establish programs, such 
as the one in Chicago, to 
help families who live in 
subsidized housing in 
inner cities look for 
apartments in the. sub
urbs. Another would 
allocate $24 million to 
dem.o.nstrq:te one-stop 
shopping for subsidized 
housing in an entire 
metropolitan area, merg
ing what are now sepa
rate, segregated housing 
programs for cities and 
their suburbs .. 

The Buffalo (N.Y.) 
rpetropolitan area, for 
example, has' two hous

._ ..... '" ,._ing.. youcher p(ogra~~";,.. .. 
... ,"one"for "the 'city'and'one'" 

for. all its suburbs. The 
one.for the suburbs has a 
residency requirement. 
that makes it just about 
impossible for blacks 
from the city to get a 
subsidized apartment in 
the predominantly white 
suburbs. Achtenberg 
acknowledged the prob
lemand said that she is 
trying to fix it. 

"They've taken some fine first steps/~ . -segregated; In' a' recent study for the:" 
said Thomas J. Henderson, the deputy 
director of the Lawyers' Committee for 
Civil Rights Under Law. "But we have 
yet to see whether the folks over there 
are up to the task of really coming to 
grips with the terrible legacy of institu
tionalized segregation that has been built 
into our housing system." 

SEPARATE AND UNEQUAL 
Until housing integration is achieved, 

real school desegregation is unlikely. And 
so far, the Clinton Administration's edu
cation policies don't change the equation. 

An end to the institutionalized segre-

National School Boards Association, for' 
example, Harvard's Orfield found that 
50.1 per cent of black students in th~ 
Northeast attended schools that were 90l 
100 per Cent minority during the 1991-92 
school year; the comparable proportion, 
in the South was 26.6 per cent. For more, 
than a decade, Illinois, Michigan, New
Jersey and New York have topped the list

1 

of states with the most segregated school~ 
systems. I 

The Supreme Court, which facilitated! 
southern desegregation, complicated. 
northern integration efforts with its 1974 1 

ruling in Milliken v. Bradley. Its decision 1 

overturned a desegregation plan for the I 
l 

I' 

gation of education was what much olf'the 
civil rights movement was about iri the 
19608 and 1970s. The civil rights activists 
won, state-enforced segregation require
ments ended and considerable integra
tion took place. (See charl, p. 765.) 1 

But that was mostly in the Sohth, 
where housing generally was .less segre
gated than in the North, and where lT1any 
school districts covered whole counties, 
so that a district's school desegregation 
plan included white suburban studen~. 

The issue is much trickier in the North, . 
where schools have remained much rriore 

William LTaylor, a Washington civil rights lawyer : 
lilt's yet t~ be seen what the Clinton Administration will do.;1 

8 What's more, many civil rights activists 
~ no longer look to the federal courts for 
~ help in achieving school integration. "We 
~ are not bringing any new school desegre
~ gation cases,". said David S. Tatel, a 

Detroit schools that included busing to 

the suburbs. Afterward, northern whites 

found that they could hide from desegre

gation, and their flight to the suburbs 

picked up speed. 


Black families are moving to the sub

urbs, too, but for black children, that 

doesn't necessarily mean going to an 

integrated schoo!' Orfield found, for 

example, that of 1.3 million black stu

dents in the suburbs of the nation's 33 

largest metropolitan areas, three-fifths 

went to predominantly black schools. 


Since the 1970s, neither Congress nor 

five Presidents have done much to inte

grate the nation's public schools. In 1972, 

Congress enacted the Emergency School 

Assistance Act, which pumped billions of 

dollars into schools undergoing desegre

gation. But in 1981, at President Rea

gan's request, Congress abolished the 

program. Meanwhile, Congress has rou

tinely attached an anti-busing rider to the 

Education Department's annual appro

priation, prohibiting the use of any feder

al education funds for busing to achieve 

integration and making it difficult for the 

department to cut off assistance to 

schools that don't desegregate. 


Nonetheless, the desegregation that 

was achieved in the late 1960s persisted 

for nearly two decades, primarily because 

the courts retained control over the 

school districts they had ordered desegre

gated. In the mid-1980s, however, 

William Bradford Reynol~s, then the 

assistant attorney general for civil rights; 


,..intervened·in: several 'casesin··an,efforNo ... ,. i,., ,,-, .... ," 
'rembve:the'sch'661'systems frbm"court ' 

supervision. Orfield and others attribute 
the resegregation that began during the 
Bush. Administration . partly to 
Reynolds's move. 

Washington-based civil rights lawyer. 
"We are spending a !ot of time with 
school districts that are trying to. keep 
[old] desegregation plans going." 

So far, the Clinton Administration has 
been all but mum on the subject of deseg
regating the nation's public schools, 
although it has actively promoted the 
desegregation of institutions of higher 
learning through lawsuits and minority 
scholarships. As for elementary and sec
ondary schools, however, about all it has 
done is to propose, in its fiscal 1995 bud
get, increasing assistance to magnet 
schools from $108 million to $120 mil
lion. A less controversial alternative to .. 
mandatory busing to achieve some inte / 
gration, magnet schools-often in poor 
city neighborhoods-receive extra funds 
to provide special programs to attract 
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Paul F. Hancock, who heads the Civil Rights Division's housing section at Justice 

In the past 18 months, his office has sued lour lenders and obtained big seHiements. 


I 

students from outside the neighborhood magnet schools in the city. Testsi have 
or even outside the city. shown that the black elementary sphool 

) "I think it's yet to be seen what the students who travel out to the suburbs 
Clinton Administration will do," William haven't done much better than children 
L Taylor, a Washington-based civil rights' who remain in the city. But by'iOth grade, 
lawyer, said. "I think it is reasonable to the achievement of the city students 
expect that this battering that went on begins to decline while that of the sMbur
during the Reagan and Bush Administra ban students begins to improve. , 
tions will cease, but absent any kind of af St. Louis Mayor Freeman R. Bbsley 
firmative policy, 1 think the trend toward Jr., who is black, has expressed his mis
resegregation is likely to continue." givings .about this plan in particular and 

Because the school systems in many of busing in general. : 
the large old northern cities are predomi "Even though I appreciate white. kids 
nantly black, thc only way meaningful and black kids going to school togeUier, it 
desegregation can occur is to transfer city has not been good for the neighbor
students to suburban schools and vice hoods," he told editorial writers at tlie St. 
versa. Naturally, there is a lot of contro Louis Post-Dispatch last fall. "Ifyou don't 
versy and considerable disagreement have good neighborhood schools, pdople 
about the value of such transfers. won't live there. If you live there Iand 

Orfield and others point to studies that send your kids to school somewhere else, 
show that poor black students do much there's no sense of commitment." I . 

better in white suburban schools. James Bosley also complained about the, $25 
E. Rosenbaum, a professor of education million thaUhe city must spend to bus its 

.<~./ I

and social policy at Northwestern Univer

sity, studied children involved in the 

Chicago program that Irvin runs, for 

example. That program began in 1976 as 

the result of a court case, Hills v. 

Gautreaux. In 1989, Rosenbaum com

pared the records of children who had 

moved out to the suburbs with those of 

similar children who had remained in the 

city. The differ~nces were striking. 


Where 20. per cent of the city studenfs 
had dropped out, only 5 per cent of the 
suburban students had. A similar pattern 

. prevailed for college attendance. Among 

~r;.;',~,-.>.'.'- .,..,~,.,..".~~.~!?~hp.ro?~~d~t,8SP.~ ~u~':l,~~~! 5~. P..~r. < 
-, .. "..:, , "." .":',cent attended. college-:-;::-and .. 27. per..cenL... 

of them a four-year college. The compa
rable figures for those who remained in 
the city was 21 per cent and 4 per cent. 
Of those who didn't go to college, 75 per 
cent of the suburban students had a full
time job, compared with only 41 per cent 
of the city students. 

But Rosenbaum acknowledged that 
the dramatic results didn't happen over
night. "We found that suburban movers· 
initially had difficulties adapting to the 
higher expectations in the suburban 
schools, and. their grades suffered in their.. children out to the suburbs. He said hb'd 
first years there," he wrote in an article in rather~se th'e ~oney 'to -iriJpro~e the 
the June 1993 issue of the North Carolina city's schools. ; 
Law Review. . Bosley's concerns seem to jibe with tpe 

Thesame is true for a massive city-sub Clinton Administration's policy of putting 
urban magnet program in St. Louis and . a high priority on improving schools ahd 
its suburbs. "I think it's accomplishing a saying nothing about integrating them. 
lot," said Susan Uchitelle, the executive But the debate continues as to whether 
director of the Voluntary Interdistrict that policy can be implemented. App~r
Coordinating Council, which runs the ently separate but equal was not really 
decade-old program. "But it's going to decided once and for all in 1954. ! 
take more than 10 years" for the impact A state court judge in Pennsylvania 
to show up in test scores. recently ordered Philadelphia's schoQls 

Under the program, 14,000 young St. to both desegregate and improve the 
Louis residents take buses out to subur education achievement of poor students. 
ban schools while 1,100 suburban young The ruling is the latest development inia 
sters travel in the opposite direction to case that was brought under Pennsylva

nia's human relations law in 1970. "It 
remains the Pennsylvania Human,.Rela
tions Commission's position that physical 
desegregation of schools is required," 
said Michael Hardiman, the lawyer who 
argued that side of the case. "But it 
doesn't stop there." 

"Our view is.that you could stop look
ing at the issue of mandatory busing and 
physical integration and start focusing on 
educational quality issues," responded 
Michael Churchill, a lawyer for the Public 
Interest Law Center of Philadelphia, 
which intervened in the case. "Desegre
gation is not disappearing as an issue, but 
it's not going to be the preeminent issue. 
Quality is going to be." 

The prospects don't look good for 
achieving integration through new plans 
to bus city students to the suburbs. The 
Minnesota State Board of Education' has 
recommended doing just that. Minnesota 
has long been known as the state that Can 

peac«fully accomplish .the kind 9f diffi

cult social experiments that would pro

voke riots in other states. But when the 

board's plan was announced, there was 

an explosion of protest. "We took phone 

calls for two solid days from the commu

nity," said Barbara Stillwell, an employee 


. who worked on ·the plan. "It was quite 

challi;~nging to sit and listen politely to 

some of the comments we got." 

A color-blind society is still a very long 
way off. The Clinton Administration 
seems willing to address the issue of 
housing integration, but it has done little, 
if anything, to eliminate school segrega
tion-the condition that started the civil 
rights movement 40 years ago. • 
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RACE~BASEDEQUAL PROTECTiON CLAIMS', 
'AFTER SHAW'Yo,'R,ENO ' ' 

I ' 	 ROBERT' A: CURTIS 
, c 

, , ' 

, " 	 INTRODUCfION ,,: " , 
:. ' ,i '", " ;' , ' 


In· Shaw v. R(!no/ the. U.S. Supre.me i Court held' that the 

Nor,th, Caroliiui legislature's creai:ion, ,pursuant to the Voting 


: Rights Act,2 of a majority-minority voting district', ~f, '~dramatical;', ( 

/Iy>i~regular ~hape"4, 'gave rise to an equal prptection claim' under 

'which, 'relief. c::ould be granted.5 Givell., th<?, convoluted nature, of ',' 

,the CeUft'sopini.on,6 coupled" with the prominence accorded by , 

the ,Court t9 the "appearance of'the ,district; many l'coniinentators 

have concluded that Shaw is ari anomalous decision of limited ap


, \ plicability, relevant only to cases, in which v,6ting districts' are of ' 

highly irreg~lar shape.7 This 'Note refers ,to', this interpretation of, 

Shaw as .. the, "irregular : shape" 'fatiortale~'If: theobseivat~ons ,of 

such commentators arecorreci; .then Shaw sh()tild nave,little' effect, ' 

on equal, protection jurisprildencegenerally. Th~s Note argues ,that 

these, commentato.rshave misinterpreted the: rationale' of SJ:r.aw.,' 


, , FollQwing, the Court's landmark affirmati~e action case ,Cityo! 
I : : 

1. 113 S. Ct. 281() (1993). 


, 2. ' 42 U.S.C. § 1973 (1988). , , ' , 

, 	 , ,3., A majority'-minorlty district.is one in which the majority ,of voters ~re of:an \ 


/ , : ethnic or racial minority. ' , \' 

, , ,I4. Shaw. 113 S. Ct. at 2820. 

5.. ' -ld. at 2828.' , , ,,', " , " \; , ' I, 

, ,6. "Shaw is challengingintelleetuallY precisely because it ,is so puuling legally. Un- ' 

tangling its reaSQliing reqUires Considerable'effort:" Richard H. Pildes eli Richard' O. 


, Niemi. Expressive Harms, "Bizarre Districts,nand Voting' ~ights: ,EvaluatilJg Election-Dis

trict· Appearances After Sha~ v.Reno. 92 MI,CH. L. REV. 483: 486' (1993).. 


", 7: /d. at 495., ("ShaW is best read' as an exceptional doctrine fo~ aberrational con", ' 

texts rather than as 'a prelude to ,a sweeping cOnStitutional~ndemna!ion of race-con-, . ' 

scious redistricting."); see aho T. Alexander Aleinikoff &Samuei Issacharoff. Race and 

'RedisJricting,:' Drawing Constiiutional Lines After Shaw ,v. ,R:eno;' 92' MICH. L. REv; 5.88" , 


, 602-'03 (1993); Dimiel D.P6lsby eli Robert D. Popp~r. 'Ugly: An Inquiry into 'the Problem" " 

, \ 

, of Racial Ger;ymandering .Under the 'Voting Rights Act. 92 MICH: L.: REV. 65.2.654" 

(1993) ("North Carolina's.Twelfth Dis(rict,was simply too:ugly to be le8JiI."). 
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Richm~nd 'v., i,A.' ,Croson ,'CO:,8 Shaw, is: the' next logical, step in 
the developm'ent, of 'the Court's~qual proteCtion jurisprudence . .\ . ,Under this interpretation; ,:which this Note refers' to as the "tradi-, .jAIMS 
tional" rationale, Shaw" stands, for the ,proposition that any official ' 
\raci~l classification'creates a' pr~sumption of invid~oUsness that can 
be, r~l?uttedonly! if the classifiCation p~sses strict scrutiny,~ Under,, ' 


, , 
 ~the traditional rationale,. th~ . Coures'opinion' explains how 'the 
facts' ,of, Shaw. satjsty,. the iraditionaf. requirement ,f<;>r ~tating an', 

, I ~ ".' equal, protection \chiim:: that 'a state policYJ>r law' has beeIi enacted, 
,with a'I1 i~vidiously discriminatory ptirpose,lO Essential to this ar i, 

, I gument'is a subsidiary argument: Shaw's contribution to equ~ pro
tec~ion' jurisprudence js the, reFognitionthat racial classificati(;>n; is, , • ' 
,in itself" presumptively invidious. II 

Part I of this 'Note briefly sets 'olit the relevant factual back
,ground of the case>Part 'II argues that the irregular ,shape' inter
'/ . ' '. ,~ , . ' 

" , 

• • .,' j I '. <' -. , _ .' . . / 

8. 488 U.S, 469 (1989) (holding that the City'of Richmond's plan to award a fixed 
number of city Construction contracts, to, minority-owned businesS enteiprises was subject' 

. • " • ! , • • ~ I " • > I • > I .'

to stnct scrutmy)::.. , ' "" ' ",',' 
'9. To pass strict scrutiny, the state must prove that'the legislation' is, narrowly tai-' , 

lored'to attain a comPelling ,state interest. E.g., McLaughlin v. Florida;' 379 U:S. 184, ,192, 
, (1964).' .\ ' 

,,10. ,E.g~. Washington v. Davis, 426 U.S~ 229, 240 (1976) (stating that it isa "baSic 
equa( protection principle that the invid~ousquaiity of a law,clabn'ed to be racially di~- , 
criminatory must ultimately, be' traced to a racially discriminatory purpose").Sinee t~e 
Supreme Coun decided :Shaw; two district couns' have had 'to apply the rationale of 
Shaw to'irregularlysllape<! districts. 'In' Shaw v~Hlint; 1994 U.S.DiSt. LEXISlll02.,at 
·4 '(E:D.N.~. 'Aug . .t. ,1994). the district coun substantially adopted' the' traditional ratio
nale. ,but it neve,nheless held that the plan paSsed strict scrutiny: ,Also confronted wit~ ail 
extremely· irregularly shaped, voting district, the district coun in Hays v. Louisiana, '839 F;

of an ' 
Supp. ,1188, 1206-07 (W.o. La.. 1993), adopted the irregular shape inteTprefation by hold· 

, ing that 'the Shaw. cause of action depends on theextTl!mely' irregular shape of the dis
irictt'The coun i~ Hays found that the redistricting plan at issue "failed strict. scrutiny. Id,. 
at'1209. ' . ; , 

11.· Korematsu v. UniteiJ States"323 ,US, 214; 216 (1944). recognized that race·based , 
classificatiqn is presUmptively suspect. but it ,did o'ot. make, the, funher, claim that the . 
classification is itself' a 'const~tutionallycognizable harm. Brown v. Board of ,Education;, 

., 347 U.S. 483. 493-94 (1954), re~ognized that race·baseq, classification in the field of p~b-" 

~ Iii: education is harmful, but not that race-based claSsification in and of itself is harmful. ' 


, The cognizable harm in, Brown was the stigmatiiation 6f feeling of inferiority caused by: 

, the classification, not the racial classific~tion itSelf., ld. at 494; see",also' ANDREW KULL! 


,:' ' THE COLOR-BLIND CONSTmmON 154. (1992) ("Ta~e'n at face value., the opinion neces- ' 
sarlly implied that there was nothing wrong with racial segregation in and of itself: 'sepa- . 

, rate but equal' factiities, were they only, attainable: would be',as constitutional 'as ever.").' 
Under the. traditional nitionale; Shaw goes beyond both of t,hese .cases in, that it re~gniz.. • 
es, the very fact of racial classification, without anything more, as a cognizable harm. 

, Shawv. Reno. ,113 S., Ct. i816, 2824 (1993). " , ' 
~ . .' . 
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pretation is untc!n~ble.' FirSt,: it is 'inconsisteiltwith important:parts 

of.the opinion itself. Second, it requires the : adoption of a'n, un

\.... 

workable Jheoryof harm.12 ,Moreover, it is incompatible with the " 


law .of standing.13 
, Part, III 'sets,out the traaitional.rationale inter .. 


pretation of Shaw. The discussion briefly outlin~s therequiiements 

ot'airadition'al equal' protection.' claim; expl~in~ 'ltow the, Cqurfs, ' 


• opinion is structured to meet these, requirements, ,and then ex
\ ,.,/plores ,the Shaw Court's implicit theory Of harm~ wq.ich is'~he nexi'--' , 

,logical step in the; Court's equal prote'c~ion :jutisprudence., The ' 
dis,cussion then Conside~s and responds to the princjpal objections '" 
to the traditional rationale' interpretation of Shaw. The Note <::on-' , 
clude~ that the importance' of' Shaw goes far beyond ,roting dis
tricts, :wftb ,irregular shapes. Shaw,' ni'akes it much" easier for piain-: 
tiffs, to survive, motions to dismiss in, race:-related equal protection ' 

, claims. ' An that is" required inpost-Shaw' ,equal' protection jurispru
dence 'js 'to allege" official, ,purposeful, racially m'otivated classjfica
tion~' '" , ' " 

.,'ShaW is the fitst 'case' ,to "dep~~l on ,the ,~heory that racial 
, classification itself is presumptively,harmful.~4, PIim to Shaw" stat
ing an equal protection claim based on a, ,racial dassifica~ion:'re

( ,quired alleging both purposefulrac:ialdiscrimin~tion and sep8't:ate, 
, harmful" effects. IS 'The traditional rationale interpreta,ti~n of Shaw 

, " 

12. See Pildes &. Niemi. supra note 6. at' 5~. 
,H. The Supre,me 'Court 'has announced till~t three factors, derived from Article III of 

the Constitution. are required for standing . .' First.. the plaintiff must allege that she' has 
, ,suffered;, ,or is under \mininent', threat ~f sufferillg, an injury. Second, the plaintiff must 

,allege causation: that the 'injury .is fairly, traceable to the d!!fendant's conduct. Third. the 
" "plaintiff must allege that,a 'favorable decision by a federal CQurt ~islike1y to redress the " 
, , 'injury: Valley' Forge Christian College' v. 'Americans for the' Separation, of Church ,Bi 

State, 454 U.S"464, 472 '(1982)., The irregular s~apeinterpretation !cannotmeet the injury 
,requirement: This interpJ:etation requires a: tlieory , of nonpersO\i~'ized harm that runs '\ , 

, afoul o,f the,' ban on generalized grievances. See infra note 55 and: accompanyillg text. , 
14: . ProfessOli 'AleinilCoff and Issacharoff claim that U[iJt is noteworthytliat Croson is 

the, first case, to invalidate an affirmative actiQIl program inwhi~h the Court', did not 
.,1'identify' any individual 'who had been deprived of a vest~dinterest or expectation asa , 

result of ,the' plan:" Alejnikoff &. ISsacharoff.' supra' ~ote7, 'at' 599. The, operative, lan~, 
guage here is not "vested interest or expectation" but rather "individual," for'the Croson 

. CoulJ noted that '~[tJhe Richmond Plan dellies certain citiZims the opportunity tocompe!e " 
for a fixed, percentage of public contracts." City of Richmond v. J.A.Cro~on Co., ,488, 1. 

U.S. 469. 493, (1989) (plurality opinion):.~rosolJ ,clearly was a case' in which the plaintiffs. 
alleged a depriv~ti'on of ~ ,vested interest"or expectation. namely, the opportunity to com. ' 
pete, In contrast to Croson, Shaw is the' first, case in which the C!ourt has recognired'a 

,: harm that was not the depriv\ltion, of a :'vested, interest 'or expectation.'" See infra notes 
84-1?1 andaccompany,ing text::' , . " ",' '. ,'.;", , ' " , 

15. ' See infra', notes 28-29 and accpmpanying text. 

I' , , 
I . 

, '.. 
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niergesthese categories. Alleging purposeful racial discrimination 
is enough to state ,a, claim; the harmful' or invidious quality follows 
analytically from the existerice, of discrimination. ' ' ' 

, " , Ahypothetical,votiIlg, iigh~,case demonstrates t~e importance, 
, of deciding between the competing interpretations. Suppose . plain
, t!ffs ha~e filed 'a coirlplaint aIiegin'g ,that their state's racially mod
'vated vote-districting plan,viol~tes, t,he Equal Protection ,Clause, 
but are 'una9le ,to, show; either, that the voting ~trength ,of their 
group has~een dih.lted or that the di~trict at )ss,ue is ,of a· highly 

, irregular " shape.16 /Und~r the irregular' ,shape, 'interpretation, the" 
,complaint should be dismissed, for 'failure' to, state a claim. Al~ 
'though the' plaintiffs would have sufficiently alleged 'a discrimina- ,!' 

tory purpose, iherewould be' nq, grounds 'on which to claim harm~ 
fulor invidious effects because' there would' be neither vote dihi~ , 
tion nor a,district of highly 1 irregular shape. Under the traditional,' 

,rationale, interpretation, howe~er,' the 'complaint,' would ,survive, a" 
motion' to dism.is~,because' Shaw, recognizes that nidal' classificatiori " 
is Jtself presumptively invidious:: " , ' 

I. FAcruAL:'BACKGROUND'" 
" '" " 

',The', event giving rise to Sh,aw' was the redistricting: qf ,North' 

, " 
': Carolin~ into twelve congression~l' districts, including orie, majority
, minority'dis~rict/7 Becausefort}r: of ,the 'state's one hundred cOlm-' 
,ties' arecovcred" by section ,50t. ,the Voting Rights AC~,18 the', 
,North Carolina Ge:ne,:-al Assembly submitted,its ori'ginal redistrict
, ing, plan to the U.S. Attorney General for predearance; The At-' 
"tqrney General's office; howeve~, ,formally objectep' to ' the, plan. 19 

In, ' response" the Qeneral Assembly adopted' the ,revised, plan' 

, " 

, \' 

r ,', , i 
\ 

• \ 'j :., 

.'\. 

16. ,See. e.g" United Je~ish'Org. V. Carey,430 U.S. ,144, 165-:66. ,ISO (1977) (dismiss. 
ing'suit for failure, to state claim 'on' grounds that~ in absence' of' ,vote dilution, state's 
consideration of race in its districting decisions does' not preseni'.an injury). '", \ ' ' 

17. Shaw v. Reho. 113 S. Ct. 2816: 2820 (1993).' ."," " . " 
18. The Voti!'lg'Rights'Act ,of 1965; Pub: L. No: 8~110, §·5, 79 Stat. 437.439.(codi. 

lied, at: 42 U.S.C, § '1973c (1988». 'In jurisdictiqns ,coyered by the special provisions of § 
',5. any change' in "voting qU,alilication or prerequisite to: v,oting~ or standard, practice., or 
procedure' with respect to voting'" must be submitted to either the' U.S.' District Court for 

,the District of Columbia or the U.S. Attom~y, General for approyal. ill. Such changes' 

.\ 

are ,Il~)t to, be approved if the changes ,have' either'the purpOse 
abndging the right to' vote' on the basis of 'c~lor or race: [d. ' 

19. Shaw, 113 '5. Ct ~t ~20~' .' ). ' " 

or effect of denying 
" .:' 

or , 

,,' 

: . t . . 
" t 
, , 
i 
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(hereaft~r the, "Plan';) ,at: issue in Shaw. The Planiri(!l~qed a ,sec
ond major~ty-mi~Qrity, di~~rict.2o ; ," ,,' '~, I~" '" , ',',~',' , 

. 
' 

The First Congressional District, the' ,original ~aJority-minority 
district, is hook-shaped. Centered in the northeast portion of the 
state,it 'moves soti,thward, jmtil,'!with "finger':'like ,extensions, it 

" I· ~eaches far into the southem-most.part of the State.,,21 'The sec
ond IIlaJority-minority district, the Twelfth: C0J1gression~1 : District, 

,) , is described in, the 'opirlion as. "approximately 160 miles long .ahd", 

, for Illuch 'of its 'Iength~is n'o wider than' t~e, I-8.5corridoi.",22' " ',/' , 


" ":' The plaintiffs in Sha~ ,filed an action in federal 4istrict cOurt '" 

claimi,ng;, among other, things, that. the Plan. was, unconstitutional, 


, under the ,'Eq'ual . }>fotection' Clause?' ,The threcHudge district 

, c;ourt24 dismissed,the actiort ,for failure to' ,state a ,claim?S,On 'ap- " 

peal~ the S:upreme Court reversed,26 ,holqing ,that the plaintiff's,' 

allegations were sufficien~ to state .an equ~l ,protection c1aim~ , :" ~ 
 ,I 

" 

II. THE IRREGULAR SHAPE'1NTERPRETATION:, 

A,: the Arguments for' the irregular ,Shape Interpretation, 

," Any 'pI~usible ihterpret~tion 'of Shaw 'must', not only 'make 

sense of the text in its own 'terms, ,but also explain how the plain


: t~ffs ,stated: an" ~qllal protection claim.27 ,'Un,der the standard fQf

inu,lation, ~o, s~ate an equal protection claim, a plaintiff must a~ege 


, two t~ings: first'; .that ,she, was the pbject' of purposeful discrinlina-" 

tion;28 and second, ,that' the 'discrimination was invidious, i.e., that 

it 'has injured her." , ' " .','" " , , " , 


, Under the' i~egular shape interpreta'tion, discriminatorY,' p~r- , 

, pose is ,not problemati~.30 The irregular shape interpretation as

20" Brief for Appellee,at' ,!*-5. Shaw v. Reno.H3' S. 6.2816 (1993) (No: 92.,..357). " 
21. Shaw. 113 S, Ct. at 2820, ' , \ 

22',ld. at 28~0-21. " " " '" ' , " 

23. Shaw v. Ba,rr. 808 F. SUpp. 461.469(~.D.N.C. 1992) (three-judge court)~, rev'd' , 


sub nom. Shaw v.Reno,'ll) S. ,Ct. 2816(1993). . , ' ", ' 

24. 28 U.S.C; § 2284(a~(i988) requires athree-jlid$e: cOurt when ther~ is, a challenge, ' 

,'to 	the, apJ>ortionment of II ,congressional distiic~ <;Ir any statewide legislative body; ',' 

25,. Shaw, 808, F. SUpp. al 473.-., ' '" : ' " , ' , 


, "26:,' Shaw.' i 13 S. (i,at 2830: '2832. 28, U.S.C. § 1253, (1988)' provides foi-direCt ap
,peal to IheSupreme',Court from a' three~judge court:, ':-',,' " 


. "27. Shaw. 113 S~ Ct. at 2832 ("Today, we !told' only that appellants bave stat~d a 

, chUm, under the Equal Protection Clause .. : . "). ' '" ~, ,,', 


, : ' ',,28., WaShington v. Davis.4z6U.S. 229, 238.,-39 (1976). ' , ' 

29., See id. at 243 (affirming raCial impact of'the law as' a necessary factor). 


'30. See Aleinikoff & Issacharoff. supra note 7, at 608 ('~[T]here' can 'be no doubt 


, " 

/ 
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" suni~s that purp6sefulcomplia~ce with a federal' statute apparently' 
, req1;lifi.ng race~consciousness ·is no' different ,from race-consciousness 
per se. c<msequentIy, NorthCatbliml's intent to comply with the, ' 

, .'\ , ,Voling Rights· Act constituted 'ihe ,kind of, racially, discriminatory 
purpo~e necessary to 'state an equal 'protection claim. . , ' 

, ,It;is,'more difficult under the irregular shape intewretation to 
, define' an, acceptable theory, of harm. Given' the ,Court's, fIXation3

,1 

on the shape of .the Twelfth:,Districi,however"the,visual appear-' 
ance of the district is a mitural,lcandidate for the theory of injury , 
embedded.in'Shaw. In reapporti9riment"cases, the:CouJ:tclaimed, 

, "appearances do matter.,,32 Thus, 'under the·irregular 'shape' iriter~ 
,	p:retation~ appeararic~s matter iIi detenriining ,whether the discrimi
nation has ~een,harmful. ~crording to'the C,?ui:t, districis of ,high,. : 
Iyirregular sh(~pe 'bear '''an uncomfortable' resemblance to 'political 

, ,;ip~rtheid. ':33 'More~ver, such'" d,istricts ' rejnforce' "the ,perception I 

, that meQlbers'of 'th'€, 'same racial group," regardlessof.'othersighif-' 
, , iC,ant demographic differences, "share the; same'political interests, 
, and wilt'prefer the same c~riClid;ites ~ at the' polls.,,34 C()nseqtie~tIy, ' 

distri~ts 'of highly' irregular shape' "may' exacerbate 'the' very pat
terns :of racial bloc, voting that majority-minority ~districting is' 
sometimes .said' to, counteract.,;3S" The ' signals these, 'districts send 

1 :lJ.,,_ are: "altogether ,antitneticalto o~rsystem of representative democ . ,~j
racy.'~36 Thus, one plausible way to ac~ount for the' harm/in 'Shaw 
is to concltidetha~ voting. districts of highly irregular shape gener- ' 

.".: 
:\

ate unacceptable percepti<)Os and that, these perceptions injure, the' , 
, 

, 
/ ~ 

I 
. 

rne'rnbers of 'the district in'question.37 " , , . 'l 
'1 
1 . ,~ 

, 

1 " ~ ." " .' 1 '" ~ .', ,", ' 

I '., '. ~,
• 	 " I ' , that. on the rec~rd beCore the Court, .,the pecision to 'create the challenged' district ~as 

race ;dependent. "). ' , , , , ' " 
I, : ' 31., In the"first part ofrheopi9ion. setting out' th~facts of the case, the Co~rt de~ '" 

voted 50 lines of text to a description oC the votiqg districts involved. Shaw ,v. Reno, 113. , 
S. ,Ct. 2816; 282Q..21(1993). As Professors AleinikoCC and IssacharoCC remiuk: "The shape 

,0C the 'district seems quite, clearly to, lie at the coreoC the Court's judgrrient," A:leinikoff ·t 

& IssacharoCC, supra note 7, at 609; The Court referred' to the district as' "bizarre on its' 

face," Shaw. 113 s. Ct. at 2825. arid 'as ;'extremely irregular cm its Cace:;' id. at 2824: " 


" n~ 	 " " '" ' , ., 

i,~ 

1•. , 

. 33. old. " I .. t" 

34., 'Id• . ' 	 - t' 

35: Id: 
36: ld.. · 	 \ !., " ,

I, • 37. Pildes & Niemi. ;upra ,note ,6, at 4~3 (arguing, that the injury in Shaw involved, 
expressive, rather than material. ,harms Cocusing on tile perceiv~d legitimacy oC pol~ticaL 

, 

,ff 
" 

,structures. rather ,tha~on t,he actual, distribut!on of poli,tic~1 p,0wer). " 
, I 'l 

., : !I' , 11 
,::n 

",} " 	

J ii'
.!j1 

I ' 	 ,.11 
• I~ 

" ,, ) :'i;ff 
. t ••~ 
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,'The type 'of h'arm relied on by, the irreg~lar shape interpret,~
!,ion can be usefully referred to as "expressive;" rather thail' "lIla te

',rial." "Expressive harms are caused; by ideas or preferences ex-, 
pressed through government aption, a,s opposed to material harms, 
'which result from the more, tangible consequences of 'government' 
action.38 Because expressive harms, foc~s ',on: social, perceptions, 

, "they involve the govemment'~, symbolic endorsement of. certain', 
,values" in ways, not, obvicusly tied, to any, discrete\ 'individua,lized 


, • " harm. ,,39 On the ',other hand, "City 0/ Richmond v." .I..A. Crpson 

" , "Co. involved 'a classic materiaJ harm because the 'plaIntiff alleged 


, denial of an' opportuni~y to, compete .for a fixed number ofcity I 
'contracts.40 This type of harm is concrete, indiviliualized, and ma

,,,; " ,teriaI::-In Shaw, bycontnist, no voters suffered ,a' dilution of th~ir ' 
, voting power;' consequently, ~he,harm': to ,the Shaw ,plaintiffs' was 
fundame~tally "ifferent from, the 'harm 'suffered in' the typical 
equal protection case.41 

" " " ' 

, 	' ,Consequently, the 'irregular shape 'in~erprrtation is ,able to , 
offer a ,full account of how the ' plaintiffs in' Sha'w stated an equal 
protection claim' only' py \ relying on an expressive, ;harm., The' " 
legishlttfre ~s' specified ,'purpose of complying with the' V pting Ri~hts ' 

,Act', was tiuitamount 'to, the' intent to reapportion ,based~ on, racial 
crit~ria~ Moreover; thisPllrpose was invidious: the highly irregular, 

,shape, of the,'district "reinforced the perception that in ,the voting' 
, context, race .is" all,' that 'matters. " 	 , '" 

The strength ' of'the irregular shap~, interPretation emanates' 
,not merely 'from its ability to provide, a, theory, under which the' 
plainti.ff stated a I claim, but also' froni,its'a~ility to, explain, how ' 
Shaw is consistent- with United 'Jewish Organizations (UJO) v. 
CareY.42 The UJO Court dismissed;, for failure to state a "claim;
", 

,38. Id. at 506-07 ("(Expressive h~nn) is" n~t, co~Cre'te, to particular individuals" si~g1ed 
out for distinct ~urdens.iThehann instead lies in thedisruption~,to constitutionally under· 
written public understandingS' 'about the appropriate structure of'values in-some public 

" 	arena.")., '" , " ' "J' 

39. Id. at 513. ' , ' " , " 
',,40. City of Richmond v. I.A., C~oson Co.• 488 ,U.S: 469, 493'. (t989dplurality opin. ' 
ion). Croson involved a' plan cieat~d by the Richmond Oty Courtcil to set' aside a specif· 
ic number of city~awarded construction contracts for niit:lority~owned business enterprises. 
The phin invQlved a quota requiring "prime contractorS to whom, th'e, city awarded con

'struction 	Contracts tosul:icontract at least, 30% of the dollar ampunt of the, contract to 
o~e or.' ~ore Minority Business Enterpiises." Id. at 4n. 

41., See Pildes & 'Niemi, supra note 6, at 506. ", , 
:,42. :430 1),S',l44 (1977). lJIe, state of New'York,in responset? V~tingRights Act '" 

" , 

" ' 

" '. 

, \ 

( 	 , 
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t~e ~laintifftschalh~~ge to a' r~a~~orti~nment 'plan on the :gro:und~ . 
. that' the' plaintiff. had failed to.l adequately, plead a ,harm.43 Any 
'plausible ,interpretation of Shaw must be' reconcilable with ViO~. 
since<the Shaw' Court ,expressly;-distingujshed Shaw, from ViO.44 
II!, ViO; a p~urality of the Supreme, Court approved the ~elibera~e 
use. of \racialcriteria . iIi' prder to comply with: section 5 of' ,the, 

. Voting Rights 'Act.4s " .; '.. ",:' " ' ~' . ' . ". . I 

. ';.' U ndet the irregular shape interpretation, Shaw and" Vi0 -:are 
distinct iII that they involved different kinds' of injury. The Shaw 

.Court characterized' VJOas' a 'vpte dilution case.46 In, Shaw, ac~' 
cording' to the, rrregul~r: : shape interpretation;' th'e, issue was 'not 
yotedilu~ion but· the signal-that highly irtegular districts'serid., 
Under tliisreading, Shaw presented an ".inju'ry because it invoived 
a: highly 'irregular' district' uia, Ion the' pther hand, did 'not prese'rit 
an' injury, since under the' facts of that Case.~there ,was no vote 
(lil~tion;47 :The irregulars,hape i~terpretation is thus ,able,. toiec-' " 
oncile Shaw with ViO because the two cases' turned . on' different 
theories 'of injury:' 	 '. . , :, \ :'. ' , ' 

The'irregular shape'interpret'ation is a' powerful explanat,ion of, 
the Court's rationale in Shaw because' it is. able to explain not", 
only how the text' and structure' of the Court's' ,?p!ri~on. ~aI'!ant its,' 

, holding, but,also how the rationale of Shaw is reconcilable ,with 
,viO. Despite the explanatory p()wer of the irregular sh,ape inter:. 

'.pretatioQ., ,~owever, there' are, enough difficul~ies with it tc> warrant 
a' seiucl1for it better'interpretation of the Courtis jatiQriale., ;, 

. 	 " 
, 	 "-; 

: \ 
. > - ' 

, : ' 

, . \., " \ ' , 	 ' , ' 

~iol~tions•. ado6ted a reapportionmen't plan t~at redesign'ed voting distri~ts in, Kings Coun~ 
ty. [d. .at, 149-:--51. The plan did not I;:reate l\i1y additional 'majoritY'minority districts, ,but: 

, . did redistribute minority voters.in a viaylikely to. C?nhanceoverall minority voting ,effec.' : 
tivene!is: Ol1e result was that, a !fasidic community that had previously been located in 
one district was broken up into two districtS. [d, at 148-52... The,. VIO Court upheld -the , 

. plan on' the grounds that NewYork:s 'deli~rate 'racial dassificationp\.Irsuant to'the Vot
. ing Rights Act did no~ violate the Constitution. Id. at.167:.(i8 (plurality opinion); see also 
, id. at 17!)..:80, (Stewart. J., concurring); ~ '\ ," ,'. -,/ ; :" ',' ,., 43.. Id.at 164-65 (pluraiity opinion). . ' .. .. 

44. Shaw 'v. Reno. 113 S. Ct. 2816. 2829(1993). 
. 45. 	 UJO. 430 U.S, at 164-65.. ' 


46; . Shaw. 113.S. Ct. at 28.29.. 

47.. VIO. 430 U,S. at 163-64,' 
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_R' Objections to the lrr~guiar Sh~pe Interpretation, 

" The, irregular Ish'ape interpretation, surfers from ,both in,~ernal' 
, '. and external deficiencies~ The interpretation is internally deficient 

be,cause it canriot explain important 'parts of the 9pipion itself; it is, " 
, externally deficient becauseoflhe pressure it puts on other well- . 
, settled' areas of law.48

,' , ',' ~ :,! , " , , ," , 
The primary internal deficie~cy of the: interpret~tion is that it '. 

, cannot explain the 'abundant .language in Shaw suggesting that all" 
purposeful racial classi!ic;atlons are subject to ..strict scrutiny.49, Un,. '. 
d~r'lheirregular shaplfinterpretation, ori,.ly' voting districts that· ' 
I!.ave )iighly irregular' sqapes;, explicabl,e only in .terms ofrac~, are 
subject to strict, scrutiny. 'Consequently, regularly' shaped. dis..: 

" ",,' tricts,SO even if. purposefully draw!l, in ,a race-conscious fashion" 
'would not be subject ,to strict scrutiny uIider this interpretation. , 

" 'Thisi~sult does not square with t1:te, Court's language that .," 

. "demandsstrlct ~crutiny of!lllracialdlasi;ificatiol1s...s1 Strict scruti
'ny is required 'of suc:h Classifications' because "[aJ racial c1assifica

'J tion~ regardless, of purpQrted mativ8tion,-ispr~sumptively invalid 
, , 

\ 
',and can be upheld • only' upon an , 'extraorqinary justification. "S2 , \,' 

Since· every pug>oseful ,racialcla~sificapon is. subject. to- strict scru
, tiny~ l~ttle· room is left for the claim af ~l,te' irregular'shap,e inter-' 


pretation that Shaw. is' an aberration; applying " only to irregularly 

shaped voting districts. Under the traditional rationale,interpreta


. "tion Of Shaw, a plaintiff liv,ing in ,a regularly' shaped district. could 
.it 

require lier state 'legislature ,to demonstrat~that its' plari passed 
strict scnitiny .. ,This·· result would. be flatly. inconsistent with the 

• Ii 
irregular shape interpretation of Shaw~ ; " " , "...' " '. '; . , 

. Aside, from its' inability to' explain' a'criti(!al c part of the 
Court's opinion, the irregular shape interpretation' is in signi~icant 

, 48,. At this point in the discussion, this f./oteconSide..s oidy those crltiquesof, the 
,i irregular shape interpre'tation 'that' are not at the same 'timepart of the argument for a 

diffe'rentinterpret~tioli of Shaw . .The pUrP,ose lof this separation is to make clear that. on 
,its own tenns., the irregular shape interpretation' is defiCient .. To be .sure. however, the . 

, best objection to the irregular shape interpretation istlie'explanatory power of the, tradi
'tional rationale. See infra cpart III. ' . 
. ,49,' See Shaw, 1'13 S. Ct. at. 282~25; " , ,- . . . 

. 50. ~roadly. a ~strict is regularly shaPed I if it accords with tra'ditional districting pnn-, . '. 
ciples: compactness. contiguity, r,espect for 'political 'subdiVisions, and' population.equality .. 
Id. at 2827; UJO; 430 U.S.,at 168; Reynolds v.Sims, 377 U.S. 533, 578,(1964) ...•. ' \ 
. 5L Shaw, 113 S. Ct. at 2830. .... " , '. . " . 

52. jd: at,2825 (quotingPerson~el Adm'r .Y. Feeney, 442.U,S. 2s6~ 272(1979». 

, \ 
" I 
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: tensio~ 'with, other' ar~as of.. the la~. First, although the. theory of 
expressive harm ,that underlie,S, the irregular, shape iriterpretation 

( ". ; .. helps,e~plain how the plaintiffs managed~ to state an, eq4al p~otec~ 
;\ tion claim: tqe theory itself ,is open to"significant ~riticism. As ,the 

~ \,' ; advocates o( .the irregular'shape: interpretation concede,granting 
" ,~xpressive h~:mns con~titutionalrecognition ,\Vould require judges to 

engage. in ,extrao,rdinarily, diffi~ult' acts of interpretation,S3 To de
,cid<;: whether the shape' Of a district is suffici~ntly irregular as to 

, warrant a finding thatsociety'has been harmed,'1;>y' its existence 
, would qot, indeed coidd 'not, )nvolve, tile application of ,a legal 
,test. Rather; courts wpuld have to. determine the expressive power, 
ot 'meaning, that' a' ,government. policy has hi a partictilar'soci~l" 

,/' historical, and politicalsetting.;CpiJfts would be called on not to 
, interpret 'the' legislature's intent, but rather to determine the social 

" , 

'message the PQlicy sends.-' Even, advocates of the ' irregu~ar, shape 
interpretation, find 'tqe, indetenninacy, of' the, expressive' theory ,of, 
harm' pro~lematic: "Such exerc,i~es of judiCial judgment are '~raught 
with',complexity and .'l:Jnlikely ,to,-yield determinate, single 'right 
answers.,,54 , ' 
, 'Second, and, more seriously, .the expressive view of harm, is 

I' , incompatible' with the Court's~~i) on generalized ,'grievances. For a 
, ,party to have 'stanqing before'a federal cQurt, the party's Claimed, 

inJury m~t be not general, but, individuated. -A' plaintiff' must by 
; , 

, , able t6, distinguish her~laim fro~ "a generally available' gnevance ' 
,about government.:.....:.claiming only haimto [her] and 'every citizen's, 
interest, in proper application, ai-,the,: Constitutiqt;t and :laws, 'and 
seeking'relief that no mOt;'e directly and tangibly ben'efits, ,[her] 
thilO it'does the :publicat ,Iarge/'ss The' fact that, expressive harm~ 

',are n9t t.ied'to any cllscrete hidividuillized harms, makes the the<?ry 
of harm underlying the irregular sllape interpretation incompa~ible ' 
with ,the, traditional 'requireme~t ;'of ~ndividualiied wro'ngs.S6 ' An " 

. , ;, ' . . ~'.' ,.,;, 

53. Pildes& Niemi,supra ~ote 6/at ,507-08; 
54. [d. at 508" ' ";, '\ ' 
55, Lujan v. 'Defenders of Wildlife; 11i S.CL'2130; 2143 (1992),' , 

, 56, See Pildes '& Niemi., supra no\(: 6, at 513-14 '("Expressive harms" focus on, social, ~' 
• ',\ 'j 

C perceptions, public understandings, and messages; they involve 'the government's sym~olic' 
'endorsement 'of certai~, values' in ways not ;obviously .tied, to any discrete. hidividualized' 
hann. Asignificaiit tension" therefore, exists between recognition of. expressive harms al)d 
tradition!!1 requirem,ents of individualized wrongs,"); see.. also Allen \(, Wright. 468 U.s,' 
737, 754-55 (1984):(holding 'that.'abstract stigmatic injury 'unaccom'panied by: further indio 
'vidualjzed and' unequal treatmc;nt is insufficient to give' rise ~o, standing), " 

'.\ . 

.. '.,,, " ",' 

\ 

" , 

" 

, ~I 

. " \ 

.,'1, 

I 
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" ,interpretation, of t~e Shaw Courtis 'ration~le'/that requires' the ~re~ 
, , 'ation pf 'a new cause, of aCtion is'~eriO.usIY ,flawed if ,that 'cause of 

, a~tion is ~nable to invoke, the jurisdiction of a federal- court~ The : 
'difficulties with the irregular shape interpretation warrant explor-' 

, I 
ing an alternative interpretation'oftheCourt's rati6nale. ' ',,':, ; 

, ,III. ''hHi,TRADITioNA~ RATIONALE' INTERPRETATION 
> .' 

A. The Arguments,for the Tra(iitidnal Rationale Interpret'ation 

, Cont,rary >fothe 'claims of the irregular shape interpreta,tion, 

, (, th~ Shaw' Court did, not take di~criminatory purpose for, granted. ' 


The fact .that the Twelfth District 'is of irregular ,'shape was ,i.nipor
, tant ,not becaus~' it' created a new kind of, harm, but, because jt 
,allowed the, Court, to presume ,that the 'legislature's, purpose "in 
dr~wing such a district:was:racially,motiv<jlted. ,The injury needed 
to, complete an equal protection claim" was official race-conscious 
cl;lssificatioq itself. 1;4~ 'uriique 'contribution of' Shaw is' 'that it 
makes racial classification ,in itself a ,personal, individualized' inju- , ' 
ry.S7 Although : this conception Of harr.n makes its' fomal debut in 
Shaw, it has been' germinating in the : Court's, Juri~pru'dence for 

',some time.s8 Thus,' Shaw' represents 'the riext .logical' step in 'th~ 
Courtts j'urisprudence.' l', .,,' , ' " ' ~ ••• .' 1 ' " ~ .\ 

The traditionalrationale,so 'cpnceived, ayoids the internil imd 
'extexnal deficiencies that plague the irregular shape interpretation. 

, ' These, factors combine to, make the traditional rationale a better 
, interpretation' of' the Court's reasoning than the irregular shapf!', 
interpretation. Thus, lower 'federal courts confronted with' a ,race- , 
based equal protection ~laim 'irtUS~ 'took~o Shaw for guidance in a' 

, -far greater range of c~ses than, the' irregular shape interpretation' 
would suggest., " " ',' ~" , ; 

J"Under' the irregula~ shape interpi~tati~n, '~iscriminatorY: pur~ 
~ ,!pose is iriferred from compliance with the "Voting, Rights Act. 

, ,
\ ~ ,Thus;, under, this interpretation; a reason otlier, than es~ablishiilg, 

discriminatory intent must b~ attributed to' the Court's, lariguage' 
, regarding the, irregular, shape" of. the' district;59 T~' aVQid ,making' 
, this langua'ge superfluous it is' tt~erefore,necessary, uridei'thisinter~ 

pretati<>D" to use, the 'language. to explain, thema,ure of thei,nj4ry.' 
/' 

,~', " 

" 57. Shaw v. Reno. 113 S. ci. 2816. 2824 (1993):. , 
, ,', 58. See i1Jfra riot~s ~121and accompanying text. , " " -.' " 

(_, ',I 

"59. Shaw. 113 s. Ct. at 2820-2i (describing the shape of the district). 
, I , I 

. . / !', 

, ," I
• ,I ' 



Vol. 44:298 

the cre-',' 
:ause'of 
lft. The 
expl~r-

, , 	 . 

iOIl 

etation, ' 
~ra.nted.. 
impor , :. 

:ause it 
Jose in 
n'eeded)- , 
n~sciolis, . 
that, it· 
d 	inju~ , 
:!but in 
Ice 	'for 
in 	t.he 

lai and 
~tation. ' 
beher 
shape." 

I race
:e: in a 
:t~tion' 

'{ pur
: Act.. 
Ishiilg 
guage . " 
laking' , 
inter-,, \. 
njury: 

, I 

( , 

, -:/ 	 I 

, , 

, 'EQUAL PROTECTltJlV AFTER 'SHA\V " 1994) 	 309 
, ,.:~ '( \ ,,' . ;,. 

:H6weve'r: once. it is' ~een that the Gourt' was not taking discnriliml
tQry purpose for' granted, the 'irregula~ shape language begins, to' 
make' more sense as, an, attempt to: attnbute a racial" motivation to . 

\ .. ::the' North Carolimdegislature. , .• \ ',.t' : .,' ,.' . < 
i'~ , .'The Sha~Court}begariby notipg that "[n]p inquiry into legis- .. 

. lalive. p.urpose is, necessary) when ~he iaci~1 'classification, appearS' 
, . ,on the face of the statute. ,,60 However, the C<?urtlater explained 
:' that statutbs not involving express' raci~1 classifications are ,substan
, tively no different from those 'that. .do .. Exactingjudicial ~crutiny 
must' be:~ppJied :"not only)o leg,lslatlOn' th~lt contains explicit. 
racia1 distinctions" but also ,'to tho,se 'rar~' statutes thi,lt, e although· " 

, 'race:-neutral, are,' on: their f~~e~, 'unexplairtablc . on gr()unds other' ." 
. than ra'ce.' ,,61. This exacting scrutiny must be ,"appJie[d] .' ... to a 
Classification that is . . . an obvio~s pretext for. r!ieial discrimina-.'. 
'tion.,,62 If ,the dement ofdiscI'iminatory purpose is as dear-cut' as' 
the 'irreguiar shape .interpretation' suggests,.it is Qardto' postulate a, 
reason for 'tl,1eCburl's: le:mgthy analysis of statutes that ine faciaily 
.. 163 ' 	 ' , neutra.., . • . . ,... 

'The.' Court' expresslycharacter~ed the plaintiffs' claim as re-" : 
. quiriilg the. infere~ce·:ofraci.aLclassifi~at~o~ from the, shape of the \ 

district: '~Appellants contend, ~hat j redlstnctmg legislation that 'is so 


'. bizarre on its. face, that it ,is, 'J.,lnexplainable on grounds other ,th~m ' " 

" race" demand~ the sam,e. c10sescrutiny that we give other 'state 
. 	 laws that' classify citiz~ns 'by race.,,64 If the' allegation of discrimi

natory ,purpose: followed from"N(jrt~. C~rolina's il:ltent to comply, 
with the Voting Rights, Act, .as, the , .. Irregular: shape' int~rpretation' ' 
Claims;' there would: be /no need for the Court to characterite the,. 
appellants' claim . .as' requiring: the. inference' of discriminatory' pur

.!, . , pose from the ,shape' of the district If thedist~ict was expressly 
'drawn with the purpos~,of racial'~liscrifuinati()n; the fact .,that' tq'e' 
district's appearance was unexplainable on grounds other than race 
would be entirelysuperflu()us.,1 , , "'" " ", . ",' .... 

'Asth.'e ::Shaw Courfs ,subsequent· discussion· of. Wrighr v. : 
',Rockefel/e,ns illustrates,., the '~rregular' sh~pe of the districtis rele~ 

60. Id. at 2824. " 
. 61: Id. at '2825 (quoting Village of Arlington Hei~ts, v, Metropolitan Hous. Dev. ' 
:- ,Corp" 429 U,S. 252. 266 (1977». ' 

, 62. - Id. (quoting Personnel Adm'r v. Feeney, 442 U.S. 256; 272 (1979». 

: 63. Id. at. 2825-::28. , .. " ," .
.I, 

. 64. M at 2825 (quoting Arli,wron Heights., 429 ~U.S. at '21"). 

65, . 376 U.S. 52 z:~~54). ' " 


. '. 
'", 	. 

, ,, 
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, '! van( to the explanation of.' the legislatur~'s purpose. ,Wright in:-' 
volved four, districts created: by a New York apporti()n~ent' stat- ' 

,ute.66 'As' the' Shaw Court noted" the, 'disagreement between, the, 
majority and the dissenter~ ·i~ Wr,ight was' whether the plai~tiff had' 

"proved that the lines were, drawn with a racially discriJ:ninatory 
purposeY The Wright majprity argued I that although the. line~ 

,were: irregular, they' we~e not ,so -in-egular as to permit no, oth¢r, ' 
,conclusion than that, they were drawn for the purpose: of 'classify..;' 

\ ing voters, by race.68 The 'dissenters argued, that, the bizarre shape 
otthe district lines eQuid be "expiained :only in racial terms."69 , .., 
.... ,According to, the 'Shaw' Cou~, Wright illustrates the 'difficulty , 
of . proving '~iscriminatory, purpose' in ~he'reapportionmerlt con-, 
fext.70

, As tne Shaw Court' noted,howev~r,' ' . " 

/ 

'The difficulty of proof, of course, 'does: not mean that' a racial 

gerrymander; once established, should' receive less scrutiny:, und~r 

the' Equal Protection Clause than other state legislation classify


.ing citizens by race. Mo~eover;.it ~eem~ clear to us that proof 

, sometiqles will not be difficult at all. In, some excepti,<>nal c~es, ,Ii ' 


reapportionment plan may ,be so highly irregulanhat, on its face, 

it,lationally c:annot be understood as anything' 'other than an 

effort ,to "segregai[er .. ~ . voters'; on the basis of race.71 " ' 


• • • ' .' - ".' .' .. I "~ 1 \ . : ' , . " 

The c,ourt further noted 'thatcoinpliance with traditional distrii:ting 

,'principles is not constitutionally, required; Rather, such: principleS 

'are important. bec~use' they are "objective fact'ors that may serve 

to defeat, adaim that ii,. district has been gerryt:J1andered on 'racial ' 


, lines:'~ Moreover, the Court's summary of its holding shows that 

'it ,understood North,Carollna'sstatute to 'be .. race-neutral. on its, 


, face/~' Neverth,eless, th~ Court held that ,theplairitiffscould state ' 


'66, ld., at 53. 
67. Sh~w.113, S:, Ct. at 2826. ' "" I ' 

, '68. 'Wright. 376 U.S: at 56-58. 
69. ld. at 59' (Douglas. J.. dissenting). , , 

, 70:, Shaw, 113 S. Ct. at. 2826.' I, 

, ~71.14. (quoting Gomillion v. Lightfoot: 364 U.S. 339, 341 (1960». 
, 72. ,.ld.. at 282~. ' ' , , 
: 73. The Court' noted, 
" [WJe co~cJude that a -' plaintiff challenging a reapportion,merit stat'ut~ under the 

, Equal Protection CJau~ may' state a claim, by alleging that the legislation. 
thoughr~ce.neutnil, on its face,' rationally. cann'ot be understood, as anything 
other than ,an effort to 'separate voters, into different districts on the basis of 
race .. ', . 

ld. at 2828. 

" , 

. , " 
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ight in ; an ,equa1:.protection ,claim by alleging that th"e shape of t~e district 
nt, sta,t-. 

j • ' 

(could be explained o~ly as'an atten;tpt , to ,cl,assify voters on racial 
!en the : , lines.74 The/ Court remanded Shaw to the district court 'partly in 

7stiff had order 'to' determine if there had been '3 ' racial, gerrymander. , If 
.inatory the int¢nt to classify' on racial grounds had 'been ,.clear' on the face 
e lines of. the record, the part of 'the remandord,er' direct41g an inquiry 
) ,oth.er 

./ into, ra~ial gerryIlla.ndering would have been' redundant. The Court~ 
'lassify- ' it is, important 'to'remember, 'held only t):lat ~heplaintiffs had stat- , 
'shape ed 	a claim, i.e;, that the plainti{fs' allegat~ons regarding' purpose 
,,69 

were sufficient,)o go forward to a, trial on: the merits.' Thus, the' 
:ficuIty " , 'Court did not conclude that the question of discriininatory"'purpose ., 
t con- ' ; 'was cle~r on the face ,ofthe;record, for as)! noteq in Shaw,"[n]o

\ 	 : ' 

inquiry into Jegislaiive purpose is necessary wIlen the racial classifi
, cation appears ,on th~ face of the statute.,,76 " ~ " ' , ",,::ial 

fer This langu,age, couple4 with the content of th~ rem~nd 6~der, 
,is simply' inconsistent with the supposition that discriminatory' pur- , 

~of , 
fy

'" pose' appeared on the face Of the record. Moreove,r, much of the' 
,a " 	Goures'opinion .seems to be ,aim,cd at f<:lshio~ing,criteria 'for lower' , 
:~", , : courts to' apply in detenriining -whether 'there has' been a,racial 
in , gerrymander. Consequently, two propositions emerge from' the, 

'Court~s ,imalysis. First,: the. Court was unwilling to treat North ' 
Carolina"s reapportionment statute ,as an in,stance of express racial . icting 
gerrymandering. Second, .~heCourt rel~eci 'on the irregUlar shape of:iples . 
the district to infer a raci~Jly ,discriminatory purpose.' In strictlyserve 

"textual terms, then, the traditional, rationale is able ' to: provide a , 'acial' 
better account of the" Court's focus on the odd shape of the dis-that 

,trict than ,is the irregular .shape interpretation·' , ,
!lits 
, " The reasons for prefeq:ing' the. traditioniil rationale'sexplan'astate' 
tion of the prominence of the'district~s shape; however, ,go ,well 

1 ':' beyond' the text. The' treatmerit ' of discriminatory purpose by ,the 
irregular shape .interpretation dePends ne,-:essarily on the ,assump~:' 

,tionthat intentional, compliance' with'the Voting' Rights ,Act, which 
, 	may require race.:consciousness, is equi:valentto intentional' race

, consciollsness 'per. se. V~lidating .'this assumption· would put serious 
,pressure on the constitutionality' of the Voting Rights Act ,tself. If' 
'. 	 . .' . . t, . , .' . ~ ~ . . " . '. . . 

,>' 

"74: [d.: 
75. [d. .a1' 2832 (UIf. the' ~lIegatiori, of racial gerrymandering remains un~ontradicted, 

the'District Court further must determine whether- the North Carolina plan ,is narrowly 
.. 	tai'lorC;d'to further ~compelling governmental interest.")., . .' , 

- 76. [d. ai 2824. . ' . " 

; 	 " 

.,

, ' 

" 
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tJte Couriwer~ to find that the mere intent to comply with the 
Voting Rights Act con~titutes tb,e piscrirri~natorY' purpo~e nece'ssary, 
to state, an equal protection Claim, the Voting Rights' Act would 
itself, be, subject to ,strict scrutiny sincb "it, wouid' amount to adf! 
facto facial classification. 77 'Consequently,' the 'Shaw' Courtexpre~s
ly, left open, the questio'n' of w~ether the V ()ting' Rights Act' is itself ,~ 
unconstitutional,18 ,because the'Court's prior decisions counsel 
againstreachi~g theconstitutiona'lity ofan, act of I Congress when 

,avoiding the issue is possible.79 'SpedfiCally,the Court, s'hould in- " 
validate 'an act of ,Congress, particularly one that addresses' a'''vex
ing natioiuil pfoqfem; OIlly for the most compelling co~stitutional 
,reasons."go ,,', , , ' , 

'_'" Consequently; there are 4octrinal, reasons' for prefemng'an' 
, interpretation of the Sha,w 'Court's dedsioil that dono! iinplicate 
the·, Vo.tirig ,Rights. Act'Moreo,(er" as, argued above, the, Couri's 
discussion' of facially neutral statutes lends ,~trong support :to the ' 
conclusion that the Court inferred discriminatory pu,rpose from ,the, ' 
h,ighly irregular shape ,of t~e district, ~~s ,the, traditional rationale 

, contenps, rather than from' the, Voting Rights Act, as the irregular 
,shape 'interpretation contends, Therefore" the best ,exphiriation' of 
the, Court's irregular shape language is that' the, irregular shape. of, 

the district 'allowed the ',Court to infer discriminatory ',p'urpose~ 
, Having located the element of disc'rim ina tory purpose 'in 'the shape, 
of the district,' the traditional' rationale must set out a theory of,' 
injury compatible with the Shaw Court's reasoning. " 

•.under the ;traditional 'rationale,. the' injury suffereo -by., the 
, plaintiffs, in ,Shaw was" the ,m'ere 'fact of racial ,classification, .AI

'\ ' " ' 

" / 

, " 77. See, e.g., id. at 2830-31. 
78. Id.at 21m. ',. I 	 • 

79. See, e.g., Ashwander v. Tennessee Valley. Auth., 297 U.S. 288, 341, 345-48 (1936) ,i 	 . 
(Brandeis, J.; concurring) (arguing that the Court should neither pass on the constitution
,ality of an act of Congress if the 'question can be avoided, nor anticipate' a, question cif ' 

I., • 

, oonstitutionallaw 'before an answer to the question is 'abSolutely necessary;. nor fonnuiate ' 

a rule cif constitu~iomll.law broader than required ,to resolve' a caSe). The· ShawCoun. in 


, t~ing 'the element, of purPose to' the' shape of the 'di~tnct, rather than to 'North Cqrolina's 

, , : intent'to comply' witli the Voting Rights Act. adhered'to these prudential doctrines. The ' 


Shaw Court was a~le to' characteriz,e the issue in a way that avoided 'pilssingon an act ' 

: of Congress; it did not anticipate 'the question of whether the Voting Rights Act is itself 


. unconstitutional since it was' ablei;to resolve Shaw ~ithout addressing that issue. Since the 

' ,~ shape, of the district sufficed as an allegatloll of discrimiJlat~ry purpo~e, ,t{) address, the 

, 
, constitutionality of the Voting ,Rights Act would 'have been'a broad~r' resolution of the 
issiie than' the facts, of Shaw required. " .' ' , ,;, . " " ' " : ' 

SO. Mist'rettav. United States, 488 U.S. 361;384 (1989).' " '\ 
\ 

... / 

.,J 

" 
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th~ugh this 'theory . of injury~has been gc::rminating if/., the Court'~ 
, . jurisprudence for 'some time, Shaw ,is the, first case to rely on,it for . 

its central !holding.81 . . . ,'.' '.,',. '., .. ', " ' 
, .The·typicar~qual protection 'claim is ,bifurcated: it invol~es an 

allegation pf . discriminatorY'purpose coupled with an allegation· 
· that tlti~ purpo~e" or th,e att?inment of this purpose,''i'Jill have, or 

.')ha~ had,. Certain injuriouseffects.~· These two allegations :amount 
to the requirement that' to state a',claim, a challenged officiai ac, 
lion must have .been. taken wiip' inyidi()us, 'discriminatoryin!ent.83 

In :other words~ iri' pre-Shaw equal"protection jurisprudence;: merely" 
alleging a purposeful. raciatclassirication was insufficient.·, The· com-' . 
plain'ing· party also had to make the s~parate claim that, tQe .class.i

, fication had' denied' 'the par~y some . cogI?-i~abJe right: The consider:. 
, '. ation of pre-Shaw' equi:ll.. protection: cas¢s n'ia:kes ,this' bifurcation 

clear:' ".., '. " . 

In the landmark case .of Brown;' v; Board qj'Education,84 the, 
! . Court .. found unconstitliti~nal the racial.segi-egation of public· 

schools. Theplainti(fs suffered an injury, the ,Co,urt held, because, 
.1 · they haqbeen:.denied their right to :in equal .education.8S

· There, 
., . . ., . '\ 

: was :thus. something, tangible and ma~erial, !la'mely, an equal.e~uca- . 
, tion, that the. plaintiffs had. blfen denied. In Loving y ...Virginia,86 . 

the. Court held that'.a· Virginia'statute that. proscribed interracial.' 
marriage ~iolated, th~Equar. Pr'Otection Cla~s<:.87 The' plaintiffs' . ~ 
injury was their conviction pursuant' to the statute." In Regents of 
Ithe University of California v, Bakke,88 the Court held that: the, 

. 'medical '$ch,901 aamission policy;of the University of Cali fomi a at 
.. , Davis,' which, established a ~acial' quota, was subject '.to Jtrict scruti~-

. ny,89 The plaintiff was ,able to' state a claim' because he had suf- .( 
; ! 

\. , 

'81. Though attue, demonstration Qf this negativeh'ypothesis would require ',all. 
analysis. of all equal 'protection cases. the proposition can be reasonably established by' 
considering ,the 'landmark equal protection cases. See, e,g., infra notes '84-93. and accompa: 
nying text. """ , . .. " '.. , \ 

. 82. ,See, e.g.• Washington v.'Da~s .. 426 'U'.S, 229. 239. (1976).. 
· .. 83., Id.. . . '.' ., . i . , . 

84.' 347 ,U.S..483 (19~4): . -{ '. I , , 

. 85.' '[d. at. 492-95' (finding that· segregation in education caused (~elings of ~'inferiori-
ty," which' in turn deprived pl{lintiffs' of i:lenefits they wOIdd have recc;ive~ 'fromintegrat
t;d schools). .," .,', ' '. ., ' '. :,' .' . 

86. ' . 388 'U.S.' f (1967). ' ' 
87.' Id. 'at 2. ", 
88. 438 U.S; 265 (l97~). '. 
89. Id.' at 287-91. .. 

' 
I 

'; 

\ ' 

" 
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fered the:ta~gibl~ inju,l)' Of being de~i~d :equalacgess t6 a pu'blic.," .: 
institution.90 In City'o! Richmond y. J.;t Croson CO.~91 the Court 

\'held that Richmond"s plan ~o'award a fixed, nurnbero~ con~truc- .~ , ; , 

.,tion contra~ts to' minoritY,owned busin~ssenterprises was subject 
iostrict scn.itiriy~~, The' plaintiff statedaclaini because it had suf

:' fered the tangible. ,injury of,being denied 'the opportunity I tocom:-' 
pete for a fixed percentage,'oC-publiC 'contract,s due too its .race~93 . 

All these' cases. involved' allegations of both a racial: dassifica
,''lion and a particular .material harm .. Under the tt:aditional rationale' 

, ,'. 	 interpretation 'oc'Shaw, this bifurcation is no 'lorig~r necessary., 

Shaw merges these two claims: under Shaw,' an allegation Qfracial 

classi~cation analytically contains an allegati6nof harm; While this 

is ~_ new theory. of harm, its recognition,is the next logical step jn 


, \ 
'the Cpurt's jurisprudence. " ' '. ' , 

. ' . This, theory ofh'arni is' ,not apparent on the face of the 
, Court's opipion. The Court did, however,. define, the criteria by 
,which it nl.cial classification can be found 'benign.94 The Court'.s 
theory of harm 'must be inf~rred from th~.se ~riteria;a racial classi,. , 

'fication is invidious if it Jails the test ,for benign classifi~ations. 
, Consequently, the criteria by which the.Sliaw· CoUrt tested 'fot'be

, . nign chlssifi!=ations is the essential link to the Court's unders,taIid-. 
ing,o( injury in the racial. context. . ' '. 
, " , In one of the critical passages 'ip Shaw,sett'ing ouf the. test for' . \ 
benIgn racial classlfication~, the Court noted. that 'the reason " . ,,' 

. ' .. 	 the Eq~al,' Protection ;ciause demands, strct scrutiny of ali racial 
classifications is because, without it, a court' cannot determine 

.. whether or' n~t ':the' discrimination. truly 'is' ';benign." ,Thus, if 
appellants' all~gations of a racial gerrymander ,are not conir~dict
,ed' on' remand,' the. District. COurt' must 'determine, whether . 'the 

.. \( 
, , ~Genera! .AssembIY;s reapportionment plan satisfies strict scruti", 

". ny..9S, ' " 

\ ' .' 

, ; . 	 I' 

\ 	 ,:' 

. , ' 

90. See' id.at .280:-81 n.14. 

'91. 488 U.S. 469 0989).

en: ld:' at 493-98. 


'. 93. Id. at 493~ :Bui see Aleinik~ff ~. Issac~aroff, supra note, 7,-,at S99 (arguing t~~t" 
thc::Court in Croson did no~'identify any individual deprived:of'aninterest or eXp'ecta
,lion). . \ ' . '.. ' 

',94. See, e:g., Shaw v. Reno. 113 S. Ct: 2816. 2&30 (1993); see infra text accompanying 
notes 95-98, ,'. '. ' . 

95. 	 ' Shaw. 113S. a. at ,2830 (citation omitted). 

/ ' 

'. \ 
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," 

," " 	 ," 
This passage' ha~ tw~1 important impliCations.' First~ the 'allegation 
of a racial gerrymander affecting the cla~mant,96 'and noth~ng 

'mbre, is sufficient to state a claim: the: Court made clear that the:< 
, ,".". . . ."\. "\.. ~ 

allegation of a,racialgerrymandet triggers strict scrutiny.97 There
fore; unless ,the' Shaw,Court abandoned thetrad~tional requirement 
'of stating a chlim' (thatthete' be discriminatory'intent coupled' with 
harmful effects), a presum.ption of Injury ,must. be: ~ui1t into the' 

': , ~llegation of a racially discriminatory' purpose. Second, to 'over': ' , 
come thispresumptidh of invidiousness, an' offjcial racial classifica':" 


, tion mu~t .passstrict scrutiriy. Thus" any 'racialclas~ification not 

riarrowly' tailorep 'to pursue acompelling' state interest is invidious. 

, 'rhe theory of harm in Shaw;therefo're, envisions' t~efQllow- . 

jng'approach .to eqilal prote,ction claims'ill the radal ,context: to 
·stilte a~laim, it is sufficien~: ,to, allege 'a .racially discriminatory 

, 	 ..:. purppse, ,because racial classification is presumed invidious. Tlj.is ';" 
',presumption can ,'be overcome only,' by demonstrating that the. 
c.Ias~ification, passes Strict s~rutiny. " ,," ,,' , " , 

. In esserice, , strict, scrutiny, defines Jnvidiousness' 'because it 
screens o~t ,all.'arbitrary c1assificat~ons.98 :As Justice Q'Cormor,' 
writing fat the plurality in Cros()n) noted, " ' 

, ,,[T]he pu~ose of s~rict scrutiny is to· "smoke out" illegitimate 'f 

uses of race by assuring that the, legis.ative body is pursuing a 
: goal important. enough to warrant use of_a' highly suspect toot 
The test"also ens~res that t~e me'ans' chosen "fit'" thIS compelling 
,goal so closely, that there is little or no possibility th~t the motive 

; for the I:;lassification was Illegitimate racial prejudice or stereo
, type.99 , ' ;1 ' 

I', 

" . ,96. One of the difficultie~ of this a~ajysis! is specifying exactly ~ho' is ~ifected:' For 
eX!linple, ~hite voters in Hawaii are not, affected by redistricting in ,North .. Carolina. See 
Allen v. Wright. 468. U.S. ,737. 75+-56 (1984) (holding that injury for' standing purpose,s 
must be indiVid\1ated)., A harder' question' is whether white North Carolina voters living 
in districts not altered by the redistricting' in question are affected for'the purposes of, 
determining ~tanding. The Allen 'v.Wrigllt'reqliirerrient of-individuated, unequal treatment" 

, /d.,.s\1ggests that, the vo~ers must belong tO,'the districts -that: ~ere drawn with discrimina-, 
, tory purpose in order to allege classification as an injury in the reaistricting context: ' 

97. ,Strict scrutiny, analysis is not part of the 9eiermination of whether the plaintiff • 
, has stated a ,claim; See Shaw, 113S. Ct.. at 2832' (holding that plaintiff stated a claim 'and 
, 'remanding to district' Court .to determin~ ,if legislation. passes strict scr~tiny). " 
',98. Statutes that fail rational basis' review, or intermediate scrutiny are' similarly arbi: , 

. 	 trary and hence invidio·us. Strict scrutinY is used il'! the racial claSsificaiion context 'bIf
. cause race is so strongly presumed to be.irrelc;vant:to public decisionmaking. 'See City oC 

Cleburne v. Cleburne Living Ctr.• , Inc., 473 U.S. 432. 440 '(1985). : ' 
99. City' .of Ric~mond vi J.A. ,Ctos?n Co., 488 ~.S, 469. 493, (1989) . (plurality o'pi~-' ' 

,', 
" , 
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The logic of this passage implies ,th~tstrict;scrutinyprevents r~cial' 
" ' 

classification' from, arbitrarily allocating public goods iritwo ways': 
First, it requires that the iriterest, ;putsued be' 'compelling.1OO

• This 
cOniponent.ens,ures that ind.ividuals are subject to ra'cial classifica~ 

,tion' only when powerful state interests are atstake. Second, strict 
scrutiny requires 'a narrowly tailor~d policy working to attain the 

" compelling epd.101 
,. This ,requirement ,ensures 'that tlie racial classi~ , 

ficatiQn strictly correlates with theCIass ofpeople lhatis the object' 
of the ,st~te's compelling· interest. 102 "Thus~ arbitrarine~sis avoided, 
by,ensuririg ,'that the racial classification, does 'nQthenefit people' 
who, have, no 'justified claim,' When 'a race:conscious 'policy fails' 
strict scrutiny, it i~ invidious because, the, racial group selected for, 
·the ben'efitjs not congruent with the group 'that the state ,has a.' 

, ", , '" . '. " 	 ," \
compelling interest in, treating preferentially.:, • . " , 

'. Two' propositions folloW from' this analysis.' First, ' discrimina-
J ', ·tion' is invidious only if it is arbitrary. Second, racial. classification' 

, is presumptively arbitrary and thus presuqlptively invidious. These' 
.proP9sitions npt' orily are, iogically ,implied by the Court'sconcep,: 
'tualization, of the, ImpoItance,of strict scrutiny" but also are consis~' 

'. tent with much of the Court's established equal proteCtion juris
'prudence. .,' " , 
. As early as 1904" it',was, recognized that the touchstone of 

,- 'u'nconstitutional discriminaHon was' arbitrary line-drawing. InMis~ 

,sour:i, Kansas, &' Texas Rtillway v., Clay May, Justice"Brown ~rgued 

tnat the key., to . uncpnstitution~l discr~minatioh was lirie~drawing 

without sufficient reason.I03 The connection between, arbitrariness 


,", a'nd urico~stitutional'discrimination has continued into th~ modern 

"'era: IIi-Hoppe/v. BernalillbCounty Assessor/04 

, the Court held 

, 	 ' " '" . 

, ion). ' . 	 '. . 
r ,IQO. See McLaughlil'! v. Florida, 379LJ.S ..184, 192 (1964). 

'WI. [d. 
, . 1D2.A policy that required an, innocent ~arty to 'pay compensation for '8 wrollg would' 
similarly fail,the "narrowly tailored" ,prong of strict scrutiny. See Regents of the Univ: of 

, 	Cal.v. Bakke; 438 U.S: 265, 298 (1978) ("[TJhere is a'measure of inequjty:in' forcing' 
innoCent 'persons.' . '. ,[to, redress] grievances ,not oc' their making."). ',' " " 

103. 194 U.S.U7, 271 (1904) . (Brown, J .. 'dissenting), (stating that a ,statute thatim
posed i'iability on railroad for allowing Johnson grass to grow 'on right-of-way but ini
pose'd no similar liability on others ,should be found to violate the Foui'teenth Amend-> 
mellt, because 'if Johnson grass is a nuisance whe,n growing' on railroad tracks, "it, i~ 
equally so when,growing upon the, other ,side of the' line fence, and ... the law should 

, 	 :' 
be ,made general to avoid, the charge of arbitrary discrimination"). ' 

- 104., 472 U.S. 612, 620-22(1985). " " ' ,
'r' _ 

i 

, , 
t " 
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,'\ , " .' • J ' ,-.'. ' 

that it, New Mexic.o statute' distinguishing betwee~ ~'establi;hed" 
" , and nonestablished resident veterans was invidious because -the dis-' 
, " tinction was' arbitrary. In its most clear statement.-of theconnec
: tion betweeri 'inVIdiousness ,and' arbitrariI)esS; the Court in CitY 'of 
Dallas Y" StanglintOS noted,that "it is only :theinvidiQus, discrimi
nation, the ... arbitrary' act, \VhiCh cannot stand consistently. with 
the Fourteenth Amendm~rit:"I06~ Thus, classifieations' tha t- are ' arbi~ 
trary are c0f1.stitutionaUy invidious. " ' , 

. 	 Just as firmly established is, the proposition that racialdistinc~ 
" 	,tions are presumptively arbitrary. Nearly thirty years 'ago, Justice 

Douglas explained in Wright v.' Ro.ckefeller that'~'the' individual is 
important, not qhis race,. his creed, or,1;lis color . .' .. [Racial differ
en,ces between persons] ~re, irrelevant in, the .constitutional,' 

~' sense~"l07 Racial classification is presumed to be' ,arbitrarv' because' 
,..;, "laws grounded iI,l such considerations are deemed to reflect, preju

dice and antipathy" 'l-nd because racial ,factorS "are so seldom rel-' 
, (' evant to ,the achievement'.of any legitimate state 'intere~t. ,,108 ", 

" The ,propos.itionthat ,racial characteristics' are' arbitrary, from a 
'cons~itutional point of view i~ amplifi~d by the Court's 'decision in 
, Palm9re' v. Sidot~.l09, Linda, Sidoti ,Palmore af1.d Anth0,Dy ,Sidoti" 
both white, were divorced in May, 1980; Linda was ~warded custo- , 

'dy of their three~year-old daughter ,Melanie. In 1981, the father:' 
challenged custody on the grounds ,tha~ conditions had ,changed: 
themot1;ler, was, cohabiting with a' blaclc I!lari; Clarence, Palmore: 

: Jr.,' ,whom she' marrjed two months later.ll~ ,The ,district court 
',' ,aw~idyd custody tothefather because it f~lt "" ", " 

" .,. 	 ' l ' . 

'that despite the 's'trJdes that have been :o:iade in, bet'teri'~g rela~ 
tions between the 'races in, this' Country, it- is inevitable that'( ," 

105. 490 U:S.'::19. (i989). ", 

, 106, Id, at 27 (quoting New Orieans v. Dukes. 427, U.S, 297., 303..{)4(1976)), ' 


," 107, 376' u.s: ,52. 66-67, (1964); see, also City, of Richmond v. 1.A..Croson Co" 488 

U~S. 469. 518, (1989), (Kennedy, l." •.c~ncurring) '("The moral imperative' of racial neutrality 


'is the driving force of ,the ,EquaLProtection Clause,"); id.' at 527-28 (Scalia. J.. co'ncur- . 

ring) (f!!voring.a c0l?-stitutional righl'tO be considered in a race-neutral mariner); Rege~ts ' 


. 	of theUniv, of Cal, v, Bakke. 438 U.S. 26~.,291' (1978) ("RaCial 'and ethnic distinctions 
of : any sort -are' ,inheren't1y ,suspect: and thus call for' the most exacting 'judicial examina
tion."); ,Hirabayashi v"United ,States. '320 U.S, 81. 100 (1943) ("Distinctions 'between 
citizen~ sol~ly because C?f their,.. ance~~ry 'are "by their very nature 'odious \ to a free 'people, /' 1

,whose institutions are ,founded "uponthe"doct~ine of equality:"). ' 

, 108. City of Cleburne v, Cleburne Living ar.• ,lnc~. 473 U.S. 432.440(19~5). 


109.' 466 U.S. 429 '(1984).' , " 

110. ' i;i. :It 430. ' 	 , ", " I 

, , 

, . 
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Affirmative Action 
, " 

THE WALL STREET JOlmNAL TUESDAY, MARCH 5" 1996 
JUSTICE DEPARTMENT ADARAND MEMO 
RAISES QUESTIONS FROM OBSERVERS 

The Justice Department may not have answered 
all the questions raised by a 1995 Supreme Court 
case on affirmative aciion in its recent memo tetl- . 

'ing federal agencies' that race should be only one 
among several factors used in hiring and 
promoting.' ' 

, Sources said it w~s premature to. try to gauge 
reaction to the 19-page memo, as many observers 

on Capitol Hill and elsewhere in Washington had 
yet to see what the Justice Department described as 
"guidance" on the use of affirmative action in 
federal employment (42 DLR A-10, 3/4/96). 

However, on Capitol Hill one Republican staffer 
dismissed the Justice memo as an effort to make 
the Clinton administration look like it was doing 

. something on the affirmative action front when in 
fact it was maintaining the status qiJo. 

From labor, Comer Cash, an official'with the 
National Alliance of Postal and ·Fed~raIEmploy
ees, said that, although his organization has not yet 
examined the new guidelines,' the Alliance, is "op
posed to changing affirmative .action to w.eaken the 
system because affirmative action is the vehicle for 
minorities and women to eliminate past 
discrimination. " 

The unaffiliated Alliance, which was organized 
in 1913 to advance the interests of African Ameri
can postal employees, has a predominantly' minor
ity membership. 

In Adarand Constructors Inc. v. Pella, the high 
court ruled 5-4 that federal affirmative action pro
grams are subject to the same "strict scrutiny" that 
is applied to state and local programs (57 FEP 
Cases 1828). 

In the memo, the department said, at this time, 
the strict scrutiny test does not apply to gender
based affirmative action measures in employment.' 
but rather "intermediate" scrutiny. However, Jus
tice said that using the same sort of analysis that 
the department was laying out in .this memo 
"should ensure that those programs meet applica
ble legal standards." 

f'In an ,earlier memorandum, the Justice Depart
!mentprovided a list of questions for federal agen

cies for federal attorneys· to use in assessing the I 
legality of their programs under the .new standards 
laid out in Adarand (125 DLR AA-l, 6/29/95). 

(The memo appears in Secti9n E). 
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On the Job~and Trends 

, Taking Shape There , 


PRmE PROFESSORS ~e their tenns 
desplte tight university budgets. ", 

Universities can receive hundreds of 
applications for a single tenure professor
ship, but competition for superstars, partiC
ularly minorities and women, is fierce In the 
move to diversify faculty. With tight 
budgets, colleges increasingly offer nonsal· 
aryperks. ' , " ., 

Cornell .Universlty College of Arts and 
Sciences in' Ithaca, N.Y., which hired 30 

; professors' last. year, 
, finds spouses of cov-II Ji I ~ i [I.

.• eted candidates jObS, '''I 

, ?~:~~:~~~ns:~! CAM'PUS 
ules long weekendS ..._____ 

for star professors-

who commute and offers child care and ana· 

tionwide referral network for professo~r'ho 

care for aging.parents, says Joycelyn Hart. 

human-resource manager. '. 


. Hamilton College, in upstate Neul 
York, trying to attract .dual teachin:J 
couples, allows spouses a chance to share 
one job, one salary and one set of bene
/its, allowing the.couple to split research . 
and teaching obl!gatitms on their own• .. 
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,JUSTICE DEPARTMENT MEMO, ON POST-ADARAND 
'" AFFIRMATIVE ACTION GUIDANCE" 

, , 

U.S. Departrrtent of Justice' 	 ers to, remedy discrimination. In' ~u'r vie\V; that deference 
Office of the Associate ,Attorney General should remain, and so affirmative action'programs directed by 

, "Congress may' have more force than those created, solely by
MEMORANDUM TO GENERAL COUNSELS 'agencies.'

February 29, 1996, Fifth, at this time,strict scrutiny does not apply to gender
From: John R. Schmidt based affirmative action measures of the ,federal government. 
Re: 'Post'Adarand Guidance on Affirmative Action in ,(Jn~er current Supreme Court authority, sUj::h a~tion is subj~ct

Federal Employment, 'to intermediate scrutiny. Therefore, the guidance set forth in 
, I. Introduction.' ' " ' this memorandum does not apply'in aU respects to gender-

In Aiarand Constructors, 'Inc. v: Pena, 115 S. Ct. 2097 . ,based affirmative action programs in federal employment.
(1995), the Supreme C,o!lrt held that fe,deral affirmative action However, applying this guidance to gender-based programs
programs that use racial and ethnic criteria as ,a basis for should ensure ,'that, those programs meet applicable legal

" ' 	 'decisionmaking are subject to strict judicial scrutiny.' ,Under standards. " " ' , , 
, strict scrutiny, such programs m,ust serv!= a compelling govern Sixth. Adarand's application of strict scrutiny is premise,d on 

mental interest and must be narrowlY"tailored to serve that the limitations equal protection principles place on governmen
interest. : , tal, action. Adarand. therefore,' does not apply directly to 

On 	 June 28, the Justice Department's Office of Legal employment actions of private employers. Both, pUblic, and 
, Counsel (OLC) issued preliminary'legal guidance on the im private employers are, subject to Title VII of the 1964 Civil ' 

plementation of Adarand. As in,dicated in the OLC mel'f,loran Rights Act. The Supreme Court has held .that the Title VII 
dum,altho\lgh, Adarand was ac~aHeng~ to a Department of standards governing affirmative ,action in the workplace, are' 
Transporta~ion contra,cting program.,_ its holding applies to less stringent, than',.the ,constitutional standards, and ,so in 'some 

,race-based, decisiol,lmaking, ,in all areas, of federal, activity. circumstances, measures taken by governmental entities that 
, inCluding employment. 	 . would satisfy'Title VII might not meet the Adarand require.

The purpose of this memorandum is, to prov~de guidance ,on: ment~. See Johnson v. Transportation Agencj'; 480 U.S. 616, 
, the use of affirmative action in federal employment. In order to 627 (1987). ' " " ' , ' 

, assure that race is used in a manner'consistent with Adarand ' ' 
 Finally. agencies should beawarethat when legal challenges 
principles, each agency will be expected, to utilize this guid to theu,se of affirmative action plans are made. they will arise 
ance. and communicate it as necessary throughout the agency. in cases filed under Title VII. AItMugh Adarand is premised

A number of overarching points' merit attention at the on constitutional standards, ,under Brown v. GSA. 425 U.S., 
outset. First. the federa.l government is firmly committed to 820 	 (1976), m!lst lawsuits, alleging race discrimination in 
fair employment pract\cesthat ~pen op~rt\lnities to all Ameri. federal employment must be brought pursuant to Section 717 

, cans, It is also committed to ensuring t~at its workforce draws' of Title VII, 42 US.c. §2000e-16.' The federal government., , 
on the full range of the nation's tal~nt. Affirmative action' nevertheless, is obligated to act in accordance with the Consti

, efforts can, advance those vit;11 objectives. Thus, to the extent tution,' and. 'therefore, use of race-baseddecisionmaking in 
that,they comport with Adarand.' such. efforts should be 'federal employment 'must' comport with' the Adarand 

: continued. ' standards. ' 
Second, 'the Supreme Court in Adarand did not establish a 

constitutional bar on the use of race-based affirmative action " : II. Scope of Ada;and. ' ,!, ' 

measures by the federal government, but rather'held that such , Adarand established that any governmental action that uses 
a<;:tion requires strict scrutiny.' Moreover, a' majority of the, race or ethnicity as'a basis for decisionmaking will be subject 
Court rejected the proposition that "strict scrutiny" of affirma-:' to strict' scrutiny. In the employment setting.' such action, 
tive action measures means"strict in,the()!"y, fatal in fact," and 'encompasses race-based measures that the federal government' 
agreed that such measUres may be permissible even, under adopts on its' own initiative, through legislation. regulations. 
stdct scrutiny. The Court hi Adarand did notde,cide,the, ,inte'rnal agency procedures. or even individual employment 
constitutionality of the,program at issue in the case. but rather , . decisions. Thi~ i? to be contrasted wi,th race-based employment 
remanded the case to the lower courts so they could determine.: , . decisions that, agencies undertake, pursuant to court-ordered 
in the first' instance. whether the program satisfied strict remedial dire<;:tives in race discrimination lawsuits against the 
scrutiny. No program was held unconstitutional in Adarand. government; ,or pursuant to 'court-approved consent decrees 

, Third. Adarand itself does'riot provide specific gui~ance on settling such suits. The Supreme' Court has not .'definitively 
applicationof the strict scrutiny standard. Some principles can , " resolved' the .standard' of review for court-ordered or court· 
be gleaned from the Supreme Court's decision in' City of approved affirmative' aCtion.' See United States v: Paradise; 
Richmond v. J.A. Croson Co.,488 U.S. 469 (1989), in which a , 480 U.S. 149 (1987) (court order); Local 93, Int'l Ass'n of 
majority of the Court held for the ,first time that race-based Firefighters v. City of Cleveland. 478 U.s. 50\ (1986) (con
affirmative action by state and local governments is subject to sent decree).' It is unclear to what extent Adarand applies to 
strict scrutiny. In ,large measure, the standards by, which such action,S. Accordingly. ,this memoran,dum does not address 

. federal affirmative action in employment will be judged gener; race-based employment decisions that agencies make, unde'r 
ally will track the standards used in Croson. Post-Croson lower,' court orders or consent decrees. l ',' " ' " 

court cases. 'inchiding some in the employment setting. also ,The scope'of race-based c;mployment decisions that are 
, help to flesh out what strict scrutiny means in practice. " subject to Adarand is quite broad. Adarand applies to both the 
, ,Fourth. Adarand left open the question whether. even under final judgment as to a particular decision, as well as to the 
strict scrutiny. Congres~ion'ally authorized affirm~tive action various steps leading to that; judgment. Race·baseddecision

, measures undertaken by federal agencies are 'entitled to par making inc;ludes situations where race is one of several factors 
ticular deference f~om the courts,given .congress' broad pow-, as well as those in which race is the only factor., 
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The kinds of employment decisions covered by Adarand also 
are very broad. Adarand applies both to the agency's decisions 
creating and implementing formal and informal affirm'ative' 
action programs, as well as to the decisions of individual' 
supervisors. It applies to the use of race in decisions regarding 
hiring, promotion. training, and scholarships, just as it applies 
to race-based decisions regarding reductions in force and 
reassignments. , 

Adarand does not apply, however, to actions in which rac~ is 
not used as a basis for making employment decisions about 
individuals. 'For example, action to increase minorityapj:l\ica
tions for employment is not subject to Adarand. Outreach and 

, recruitment efforts - such as attending job fairs al'ld minority 
professional association meetings, and' making vacancies 
known at schools with substantial minority enrollment 
which merely seek to expand the pool of qualified applicants 
generally would not be subject to strict scrutiny under Adar
and. As long as non-minorities are well represented' in the 
applicant pool, the courts of appeals have held that efforts to 
expand the number of qualified minorities in the applicant pool 
do not involve race-based decisionmaking and hence do not 
raise constitutional issues. See, e,g., Peightal II. Metropolitan 
Dade County, 26F.3d 1545, 1557-1558 (11th Cir. 1994) 
(presentations at job fairs and career days designe~ specifically 
to apprise minorities of career opportunities deemed to be race
neutral); Bil/ish II. Cit)1 of Chicago, 962 F:2d 1269, 1290 (7th 
Cir. 1992), vacated on other grounds, 989 F.2d 890 (7th Cir.) 
(en banc). cert. denied, 114 S. Ct. 290 (1993); Coral Constr. 
Co.,,, King COI/nty, 941 F.2d 910, 923 (9th Cir.1991). cert. 
denied, 502 U.S. 1033 (1992). To the extent that efforts 
designated as "outreach and recruitment" might ,also involve 
providing temporary Or summer employment to interns. how
ever, the use of race in deciding who will receive these intern
ship positions is subject io Adarand. 

Other race-neutral action not subject to Adarand would 
include reviewing qualification standards to ensure that unnec
essary criteria that have a disproportionate impact on minor· 
ities are eliminated. Agencies should review their' current 
practices to determine whether any are unnecessarily excluding 
minorities. Agencies may also define selection criteria in 'ways 
that give an applicant credit for overcoming social and econom
ic disadvantage, which may include barriers posed by discrimi
nation based on race or ethnicity. As long as race or ethnicity 
is not used to define social and economic disadvantage, Ada;
and will not apply. Indeed, agencies should regularly examine 
their recruitment practices to 'ensure that they are effective 
and productive. Agencies should also determine whether mi
nority applicants have been deterred as a result of past dis
criminatory practices or the agency's reputation for 
discrimination, whether deserved or not. Adarand also does not 
preclude tracking minority participation in the agency's' work
force through the collection and maintenance of statistics or 
the filing of reports with the Equal Employment Opportunity 
Commission. ' ' 

At this time. strict scrutiny does not apply to gender-based 
affirmative action measures in employment. Under current 
Supreme Court authority, such action is subject to intermedi· 
ate scrutiny.' Nevertheless, the same sort of analysis described 
below, when applied to gender-based programs, should ensure 
that, those programs meet applicable legal standards. In addi
tion. Adarantis strict scrutiny neither applies to employment 
programs based on age or disability, nor to measures that use 
membership in a Native American tribe or residence in an 
Alaskan Native village as a basis for decisioninaking. Such 
action is subject to the more lenient "rational basis" standard 
of scrutiny. See Morton II. MancaTi, 417 U.S; 535 (1974), in 
which the Supreme Court held that strict scrutiny did. not 

apply to hiring preferences for tribal members at the federal 
Bureau-of Indian Affairs. 

Finally, the establishment of numerical goals for minority 
participation should not raise concerns under Adarand where 
race-based decision making is not used to achieve the goal and 
the goal is, commensurate with availability of minorities in the 
qualified and appropriate labor pool. This use 'ofgoals is 
consistent with Executive Order 11246, 30 Fed. Reg. 12319, 
(Sept. 24, 1965), as amended,under whiCh the federal govern
ment requires federal contractors in the private sector to set 
goals where minorities are underutilized in the contractor's 
workforce. Regulations that the Department of Labor has 
promulgatei:lto enforce the Executive Order, which are pub
lished at 41 C.F.R. Part 60, provide guidance as to the manner 
in which federal contractors may properly use such goals. See 
further discussions at pp. 16-17. 

III. Elements of Strict, Scrutiny. 
Under Adarand, federal programs that use race or ethnicity· 

as a basis for decisionmaking must b~, strictly scrutinized to 
ensure that they promote "compelling" governmental interests. 
and that they are "narrowly tailored" to serve those interests. 
The "compelling interest" prong of the strict scrutiny standard 
focuses on the purpose of the classification; the "narrow 
tailoring" prong focuses on the method by which the govern
ment seeks to meet the objective of the racial or ethnic 
classification. 

A. Compellin~ Goyer~me~tal Interests 

1. Remedial Predicate. 
a. Historical evidence. Standing alone, the 'fact and history 

of racial discrimination in society at large is not sufficient 
,predicate 'for race-based affirmative action. 	Under Adaral/d, 
however, the government does have a compelling interest in 
acting to remedy the identified effects of its own discrimina
tion, or of its own practices that unintentionally extend the 
effects of discrimination by others. See Croson, 488 U.S. at 
486 (plurality opinion); Wygant v. Jackson Bd. of EdIlC., 476 
U.S. 267, 274 (1986) (plurality opinion).' Race-based remedial 
action may be aimed at ongoing patterns and practices' or' 
exclusion, or at the lingering effects of prior discriminatory 
conduct that has ceased. See Adarand, 115 S. Ct. at 2133 
(Souter, J., dissenting) ("The Court has long accepted the view 
that constitutional authority to' remedy past discriminiltion is 
not limited to the power-to forbid its continuation, but extends 
to eliminating those effects that would otherwise persist and 
skew the operation of public systems even in the absence of 
current intent to practice any discrimination."). 

The federal government today is quite proud of its record of 
fair employment for persons of all races. However, its record 
has not always been one of fair practices. Beginning in the 
1940s, a series of Executive Orders and statutes was adopted to 
address along history of employment discrimination by the 
federal government. Although progress was made after those 
actions, it was insufficient; Congress in 1972 determined that 
discrimination against federal employees continued, and thati! 
was necessary to provide federal employees the protection 
,against employment discrimination that Congress previously 
afforded to other employees. Congress stated that extending 
Title VII to federal employees was necessary to "correCt this 
entrenched discrimination in the Federal Service." H.R. Rep. 
No. 238, 92dCong.,' 1st Sess. 84 (1971). , 

While discrimination in federal employment may not now be 
the pervasive' problem it once was, instances of discrimination 
still persist in federal employment, as elsewhere. The Presi-
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derH's July, I 995.A!1irmative Action Revie.w noted ~hilt one of 
the lingering effects of historical practices ,has been that ,. 
minorities and women are still underrepresented at higher 
grade levels. Eliminating this disparity is made more diffi,cult' 
by the time lag necessary for new hires to reach senior ranks. 
,In ,addition, ,according to the :Equal Employment Opportunity 
COl11mission(EEOC) arid the Merit Systems Protection Board. 

· the federal sector equal employment process still produces a 
significant number of .decisions in which agencies are found to 

'. have discriminated against minorities and women. Where 
'agencies identify current discriminatory 'practices. or, the lin

" . gering effects, of pas1 practic,es.' affirmative action is an ,effee
~re~~~~~' '.. .' 

A prior judicial, administrative, or legislative determination 
of discrimination' by the government is not required before the 
government may voluntarily choose to use. affirmative action 
efforts.. Croson, 488 "U.S. at 500. An agency must have a 
~'strong basis in evidence"-' however. for its deterrnination that 
its practices have resulted in a significant exclusion or under
utilization of minorities or have perpetuated exClusion perpe
trated by others and that, a race-based, remedial effort is 
appropriate. !d. (quoting WJ'ga~t, 476 U.S. ,at 277): See also 
Peighlol v; Metropolitan Dade COlln'J,,26'F.3dI545, ,1553 
(II thCir. 1994);· Concrete Works v. City and County of' 
Dem'er. 36 F.3d 1513, 1521 (10th Cir, 1994), cert. denied. 115 
S. Ct. 13'15 (1995): Donaghj' v. Cit)' of Omaha, 933 F.2d 


. ,1448. 1458 (8th Cir.), cer!: denied, 502 U$. 1059 (1991); 

· O'Donnell Constr. Co .. \', District of Columbia, 963 F.2d420, 

424,(D.C. Cir: 1992): Swart v: Roache, 951 ,F.2d 446. 450 

(1st Cir, 1991) (Breyer. 'J.); Cone Corp. v. Hillsborough 

Count)'. 908 F.2d 908,915 (11th Cir.), cert. denied, 498 U.S. 

983 (1990). .' 

, . This does not mean that ~n agency must admit "that it' has 
, .d,iscriminated" either intentionally or· inadvertently, be(ote" 

, 	 adopting affirmative action measures. See 'Johnson v. Transpor-
Tation AgenC)'. 480 U.S. at ,652-653 (O'Connor, J., concurring); 
JJ~l'gatlt. 476 u.s., at 290 (O·Con'nor. J,. concurring). Further
more. the f~ct that an agency has adop~ed some' affirmative. 
a~ti~n measures does not imp!y,that the age*y has discriminat7," 
edagainst minorities. In certain circumstances, agenci,es' may" 
\'oluniaril'y use race ,in employment actions if there is a, "gross 
statistical disparit[y]" between the ·Ievelof minority participa
tion in a particular job category and the percentage of qualified 

,'minorities in the applicable labor pool for the: relevant geograph
ic market. ,Croson;' 488 U.S. at 501, 509. Whil~ the, Supreme 
Court has never establi~hed Ii bright line test,by which ,to j~dge 

, , the significance of a statistica! di~parity, the Court has stressed 
that statisticaLdisparities must be substantial enough to suggest 

, ,that minorities are being excluded from consideration because of 
" , factors related to race. ,Watson v. Fort Worth Bank &. Trust, 
, ·487 U,s.977, 995 (1988). ',.' . .. 

b. StatiSTical e\'idt'llCt'. Establishing the prerequisite for 
affirmative action do.es, not haye to be complicated. Statistics 
alone ma): form a sufficient predicate for race-conscious mea

· sures. Cf. International Bhd. of Teamsters v. United States. 
" 	43 I' U.S. 324 (1977). In Hazelwood v: United States, 433 U.S. 

299 (1977). the Supreme ,Court stated that the "standard 
deviation analysis" can be used to demonstrate,that a 'signifi
cant ,underrepresentation of minorities in a particular job 
category could ,be the result of a factor in the selection prqcess ' 
t~at was eliminating, minority candidates, The Court stated, 
that -a fluctuation of more than two or 'three standard. devi
ations would u~dercutthe presumption that, decisions were 
being made random,ly with regard, to race." Haulwood,A33 
U.S. at 311 n.17:See alsoCasteneda v. Partida, 430 U.S. 482, 
496-49i n,17 (1977), for a further·'discussion of "standard, 
statistical. deviations" and an explanatio':! of how, they, ~re 
Calculated: 

Standard deviation analysis is less 'probative with· respect' to 

smaller sample, sizes. In those situations,other means of 

statistical analysis may be necessary to determine whether the 


, disparity between the ,percentage of qualified minorities in the 
available labor pool and the jobs at issue is sufficiently large to 
permit the adoption of race,:conscious efforts. There are statis

, tical analyses available for' small ,sample sizes: but it is, 
preferable to use the largest' justifiable sample size. 
, Anecdotal and documentary evidence is always relevant. In 

determining whether. race-based remedial measures are war
ranted, an agency'may use other types of evidence to supple
ment the statistical comparisons ,between current· minorit)' 
availability and, current minori,ty representation. For example. 
anecdotal or documentary evidence showing historical under- ' 
representation: (on the virtual absence) of minorities at an 
agency over· a long" period, of time may put a gloss on an 

"eXisting statistical disparity; and. thus provid~t'further . support 
for race-based remedial aC,tion. : I , ' 

, Indeed. there may be some occasions where. the number. of 
jobs at issue is so small that no reliable statistical analysis is 
possii:lle. ,In those circum~tances; agencies may rely on anecdot

, al evidence that there has been discrimination. or that there 
.',has simply been no, or ex~eedingly few, minority personnel 


despite the, fact that hiring ,has occurred over a sustained 

period~This sort of evidence could indicate that the absence of 

minority hiring is unlikely to be due solely to lack of qualified, ' 

candidates, justifying race-conscious remedial action . 


Whenever an age,ncy establishes an affirmative action plan. 

based on statistical comparisons or anecdotal information. it is 

important that ag~ncies carefully match the job qualifications 

in' the jobs at ,issue with those in the relevant applicant pool as 

closely as possible . .It would not be sufficient for an agency to 

have only a general sense that its, EEO profile indicated' 

minority underrepresentation.The agency must go through the 

process of comparing minority representation in the job cate

gory at issue'to,the relevant pool in the civilian labor force to 

determine 'whether there is a sufficiently substantial, disparity 

'and, therefore, a predicate .for affirmative action. 

Depending on the circ:umstances, the relevant labor pool ,is 

me~sured either byappl,icant flow data or the civilian lab,or 

for~.e. An underrepresentation of minorities .when compared to 

the general population or the generalc,ivilian labor force. 

however, would not be a sufficient predicate for the use of 

racial ,criteria in .employment decisions when special skills or 

qu~lifications are required <to 'perform the job. Croson. 488" 

U.S. at, 501 (iriternalquotations omitted). See also Johnson ,,, 

Transportation Agency. 480 U.S. at 632; Ha:e/wood &h. 

Dist. v. United States. 433 U.S. at 308. There are many entry

level jobs, however, for which comparisons to the general labor 

market are appropriate. ",' " ' 


'For example, if an agc;ncy or office sought, to determine 

whether it has an underrepresentation of, African-American 

engineers, it would not compare' the percentage ,of African

American engineers that ii employed with' the percentage of 

African-Americans in the civilian labor force g'enerally, or with 

the percentage ofAfrican-Americans in a '~professionals" cate

gory of which engineers may, be' o~ly a part.$ince engineers 

possess· unique qualifications not shared by the population or 

professionals' at large. _the comparison should be between the 

percentage of African~American engineers employed ~y the 


,ag~ncy or, 'office and the .. percentage of African-American 
. 'engin~ers .in· the civilian labor force. Where the fit cannot be so 

precise, the agency should. use the qualified labor force that 
most closely matches the agency's qualifications for the jobs at 
issue.' If an agency .were going to fill SES positions and wanted 
to know if ,it had an underrepresentation of Hispanics in its 
S.ES ra.nks, thc:.,agency· would compare the number, of its 
Hispanic OS:-15s, and others of similar' qualifications eligible 
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for placement into an S~S positions, to the number of Hispanic 
SESers it employs. . . 

This analysis should be performed at whatever level within 
the agency that the employment decisions are made. The 'fact 
that there are sufficient disparities to justify race-based action 
by one component of an agency does not mean that other 
components may take such action, when employment decision 
are made by individual components. , 

Similarly,evidence that particular employment practices at 
the agency have dissuaded minorities from applying for jobs or 
accepting offers can serve to buttress statistical disparities .on 
which the use of racial criteria in employmei'll decisions is 
predicated. By contrast, if it is clear that minority underrepre
sentation stems from the agency's inability to compete for 
minority"candidates with other agencies and private corpora
tions that simply can make more attractive job offers. the 
statistical disparity alone may not justify the use of. race-based 
remedial measures (although; il') such circumstances, the agen

, cy still may be able to show that it has' a non-re,medial 
operational need to increase minority representation. a concept 

, that is discussed below). . , 
It is important that the statistical evidence on which the 

decisions to use racial and ethnic criteria is made be thorough 
and accurate. The use of sound statistics will enable an agency 

. to establish a justification for the use ofrace if challenged. The 
use of race in the affirmative action context will be upheld 
where there is a sound basis for its use; absent such sound 
support. a non~minority disadvantaged, by the use of race could 
successfully challenge the use of an affirmative'action plan. 

. ," . 

2. Operational Needs Of The Agency 
While both Adarand and Croson make clear that remedial 

interests can' be sufficiently compelling to Justify race-based 
measures. they did not explore th!! full range of interests that. 
might be found compelling. Efforts to advance an agency's 
operational objectives may also supply a predicate sufficient to 
permit race:conscious employment actions. apart from any 
remedial objective the agency may have. There has never been 
a majority opinion for the Supreme Court that addresses the 
question whether and in what circumstances such objectives 
can constitute a compelling interest. Some members of the 
Court and several lower courts. however, have suggested that, 
under appropriate circumstances, an agency's operati~nal need 
for a diverse workforce could justify the use'of racial consider
ations, This operation,al need my reHect an agency's interest in 
seeking internal diversity in order to' bring a wider variety of 
perspectives to beat on the range of issues with, which the 
agency deals. It also may reHect an 'interest in' promoting 
community trust and confidence in the agency. 

The courts will require a convincing basis for the conclusion 
that the use of race and ethnicity are necessary to promote an 
operational need. The Supreme Court requires that the articu
,Iated need be based on a "legitimate factual predicate." W},
gant I". Jackson Bd. of Educ., 476 U.S. 267, 278 n.5 (1986). 
Thus. even prior to Adarand, public employers could ,not rely 
solely on broad assertions of operational need to justify the use 
of race and ethnicity as criteria in decisionmaking. See. e.g., 
Hares I', North State Law Enforcement Officers Ass'n. 10 
F.3d 207 (4th Cir. 1993) (opinion of police chief that effective 
law enforcement required racial diversity was insufficient 
alone to create a compelling state interest; city was required to 
support its contention with objective evidence as well). Thus, 
any agency relying upon non-remedial justifications for race
based action should ha've a well-reasoned,basis- be it statisti
cal. anecdotal. expert opinion, or. other - for concluding that 
there is a compelling operational need, for increased minority 
representation in its workforce.' " '. " 

In the controlling opinion in Regents ofthe Un;lI. of Cali/or. 
nia v. Bakke, 438 U.S. 265 (1978), Justice Powell stated that a 
university could take the race of applicants into account in its 
admission process to foster the diversity of its student body. 
This greater. diversity, he reasoned, would bring a wider range 
.of perspectives' to the university and would contribute to a 
more robust exchange of ideas, which is the central mission of 

, higher education. In short, Justice Powell recognized that 

diversity among the student body serves the operational needs 


, . of a university: Along the same lines. in a concurring opinion in , 
Wygant v. Jack'sonBd. of Educ, 476 U.S. 267, 286, 288 
(1986). Justice O'Connor also suggested that fostering racial 
and ethnic diversity among faculty in public schools may be a 
compelling interest. See also discussion in O'Donnell Constr. 
CO. II. District of Columbia, 963 F.2d 420, 429 (D.C Cir. 
1992), in which' now-Justice Ginsburg. in a concurring opinion, 
stated her agreement with Justice Stevens' position "that 
remedy . for past wrong is not the exclusive basis upon which 
racial classifications may be justified." . 

Individual, federal agencies may have operational objectives 
, that can be served by a diverse workforce that brings an array 
of backgrounds and perspectives to the issues that these agen
cies confront and the choices that they must make, The same 
robust exchange of ideas that was 'deemed .essential by Justice 
Powell in Bakke to further the educational objectives of a 
university may also be vital to sound decisionmaking at certain 
ag!!ncies. For example, under. Justice Powell's reasoning re
garding the value of diversity at college campuses, federal 
agencies that have educational missions may themselves have a 
legitimate inte~est in fostering diversity in their own work
.forces. Similarly, a racially. diverse range of views and perspec
tives among its workers may substilntially enhance the 
performance of an agency that is charged with handling 
matters that particularly affect minorities and minority com
munities (e:g.. public housing and urban policy; economic 

,dislocation in minority communities; immigration; health care 
inunderserved, predominantly minority' commu'nit"ies; condi
tions in tribal reservations or villages). 

It ,would,. therefore,not necessarily be inconsistent' wilh 
AdaTand for race and ethnicity to be taken into account in 
employment decisions in order to assure that decisionmakers' 
will be exposed to the greatest possible diversity of perspec
tives. However, the goal of affirmative action in the federal 
workplace cannot be diversity for diversity's sake. It must be 
rooted in an identifiable and articulated operational need for 
diversity of opinion in the agency's workforce. The agency. 
moreover. cannot rely on racial or ethnic stereotypes to obtain 
a diversity of opinion. Rather; the agency must have some basis 
to believe that, in the aggregate, diversification of its workforce 
will make a difference in the array of perspectives communi
cated at the agency, and that this greater diversity will signifi
cantly enhance the performance of the agency's functions. 
Furthermore, if an agency's articulated reason for the use' of 
affirmative action is the need for diversity of opinion, the use of 
racial and ethnic criteria should not be the only means by 
which the agency obtains a diversity of opinion. fn addition. 
other factors that bear on diversity ....,. such as geography. 

,education, work and life experience - should also be' 
considered. . . ' 

There are also areas of governmental activity where; in order' 
to be effective and have the cooperation and confidence of the 

, community,'an agency must be representative of the communi
ty. This form of operational need has been recognized in .the 
law enforcement context by members of the Supreme Court. 
and by lower courts; and focuses on an agency's ability effec
tively to address the needs of the communities it serves. See 
Wygant;476 U.S. at 314 (Stevens, J. dissenting) ("[I]n law 
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enforcement * * * in a city. with a recent history of racial' 
unrest, the superintendent of police might reasonably conclude 

, that.an integrated police force could develop a ~ett~r relation
, ship with the community and thereby do a more effective job of 
maintaining law and order thana force composed only of 

,:,whites."); United States'\,. Paradise, 480 U.S,' 149, 167 n.18 
(1987), (plurality opinion) (noting. but not reaching/argument 
that race-conscious hiring can "restore! ] commlinity,trust in 
fairn'ess of law enforcement and facilitate! ] effecti.ve police 
service by encouraging citizen cooperation"); Detroit Police 
Officers' Assoc.Y. Young; 608 F.2d 671.696 (4thCir. 19.1.9) 
(argument "is ,not simply that' blacks communicate better With 
blacks or that a Police department should cater tothe'public's 
desires. Rather it' is that effective crime prevention and solu

,'tion depend heavily on the public support and cooperation 

which result only from public respect and confidence in the 


, police"); Talbert Y. City oj Richmon,d,,648 F.2d ~25 (~th Cir. 

1981).', 	 " .. 

In the federal employment context, the Federal Bureau of 
Investigation, the Drug Enforcement Administration, the Bu
reau of'Alcohol, Tobacco, and ,Firearms and other federal law 
enforcement organizations are dependent on ,this kind of com
munity support to function effectively. Law." enforcement 
organizations also' ~ay have particular diversity:. needs quite 
apart from their.' need for community support. For example. 
'undercover operations are IikelY'to require the availability of 
, agents of diverse, racial and ethnic backgrounds. , ' 

The military ris .another segment of the'government that 
clearly has a compelling, and widely-recognized need for diver
sitv. In order to maintain combat readiness, the armed forces 

, ha~e an unusually strong need to maintain morale and cohe
siveness. Its cohesiveness could be threatened if personnel did 
not have visible evidence that advancement within the military 
is posslblefor inem bers of all racial an'd ethnic groups. Federal 

" 	policies with regard to military affairs, have traditionally. ·re
ceived significant deference from the judiciary, see, e.g,. Weiss 
Y. United States. '14 S, Ct. 752. 769 (H94), and we do not' 
anticipate Adarand affecting tnat deference. ,'.:' ,': c 

Other examples of organizations that might have a compel
ling interest in using race-based employment measures to help 
ensure trust would include EEO offices that must..gain the 
confidence of current or former· employees who already,feel 
that they have been subject to 'discrimination, and community 
relations,offices that are called upon to quiet racial tensions 'in 
troubled, neighborhoods, This list' is by no means exhaustive, 

" 	 Depending on its mission;' an agency may have' a compelling 
interest in fostering community trust, unique to the agency, of. 
to an office within the agency, that woul~ justify the consider

,ation of racial and ethnic'factors~" .' . , 
,', 

B. 	Narro~, Taiiorin'g'l~quiry" ' " , ' 
,Once an agency identifies a compelling interest for using , 

race or ethnicityin its decisionmaking, the inquiry, shifts to 
, whether the manner in which these criteria are used is narrow
I)' tailored ,to achieve that inter,est. The' narrow ta'iloring analy

, ,sis ensures that the use of the racial or ethnic criteria is the 
result of careful deliberation and is the least intrusive means to 
obtain the desired result. " ' . , ' ' ," '" , 

, In, determining ,whether race-based employ'~ent :,actio,! is 
narrOwly tailored to serve a compelling interest, the courts 
have usually considered the' following factors: 1) whether the 

. government considered 'race-neutral alternatives before using 
the racial' or ethnic criteria. 2) the manner in which race or 
ethnicity is used in ~aking decision - e.g.. is it one of many 
factors to'be considered,or is it the sole or dominant factor, 3) 
the cOITlP~ri~on of; any numerical target ,to ,the .number of, ' 

qualified minorities in the labor pool, 4)' the scope or the 

, program, 5) the duration of the: progra~, and·6) the impact of 


;: ;' the program on, nonminorit.ies. United States v. Paradise. 480 ' 

U.S. 149, l71 (1987); Hayes. 10 F.3d at 216.' ' 

All of these factors will not' be relevant in every case. 
" However, examining an 'agency's use of iaceand, ethnicity in' 

, light of these' factors will ensure that any race-based employ
ment activity is narrowly tailored to meet the!lgency's legiti- .. 
mate objective. ' 

,', 

1. Race-Neutral Alternatives. 
In croson. the. Supreme Couriheld ,that a Richmond, 

Virginia ,ordinance that required prime contractor~ whore
ceived city contra~ts to subcontract at least 30 percent of:the 
dollar amount of those contracts to minority businesses was not 
"narrowly tailored," in part, because the city had not consid
ered rac~~neutral means to increase minority participation in 
municipal contractillg. While the Court madecJear that'race

. neutral measures had to be considered, it ,did not speCify. the 

, extent to ;'which such measures had to be considered ...:.. or " 

. actually used .:.:...", before,tpe'government may ,resort 'to rilce-' 


conscious action.' , , 
, The m'ost common race-neutral method of incre~sing minor~ 

ity participation in federaf employment is recruiting and out- " 
, reach,- Other race-neutral methods would' include tiaining 

programs open to all employees, diversiiy seminars. a,nd ~Iimi
nating ,u~,necessarY. s~lection criteria that have a dispropo~t,ion
ate'impact on minorities. In some instances, race-neutral 
measures might be sufficient to serve the agc:ncy's objectives. 
,In other cas!=s, they may not. If ail agency documents a , 
compelling' interest' in. remedying' discrimination: it will not 
'have to rely solely ontace~neutral,action to meet its objective. 
Cases suggest that, although an agency will be required to gh'e 

',the race-neutral options, s.erious con~ideration and us~ tl!em to 
the extent feasible, use of 'race-neutral action need not be, 
exnausted before race may be used more directly in decision
making. As the Ninth Circuit said in Coral Constr. (0.\', King 
COllnty.941 F,2d at 923;,"while strict 'scrutiny requires' seri
ous, good faith cons,ideratiori of race-neutral alternatives: strict 
scrutiny does not require exhau~tion of every such possible 

'alternative." See, also Peightal, 26, F.3d ,at 1557. This ap
.. proachgives the agency a measure of discretion in responding 
to its articulated need and allows the agency ,to dr~w on its 
p"~ior experience as to the etJicacy of race-neutral options. ". 
. It 'is also essential thai agencies review both e'xisting a'nd 

,: contempiated" selection practices and devicc,:s to ensure that 
they are job·rel!lted and minimize disparate impact to th'e 
extent practicable! Traditional'standardized tests can re~ult in 
severe disparate impact, and often ,c8nDesho~nto be 'only 
marginally job-related at best. These examinations are very 
susceptible to cha1le.nge under Title VII and should be careful
ly scruti!\ized and reformed: as part of any serious effort in 
a ffirina tive action .'0 " , ." , ' , 

" 	 , 

2. The Manner In, Whi~h Race And,Ethnicity Is Used. 
" Of criti4:al importancei" the narrow tailoring analysis is the 
manner in which race and ethnicity are used in decisionmak
ing. Once .a compelling interest has been ·identified and docu-' 
inented, and race~neutral options con~idere~, race can be used " 

, along with other factors when evaluating theq\lalification. and' 
. breath of experience that an applicant. brings to a' job. How

ever,race should 'not become the sole or dominant factor .. 
'. ,In Bakke, 'Justice Powell rejected a ,system in which the 

,university reserved a set '~umber of places for minority appli
,cants. He contrasted that program. which based decisions 

"solely on race ~nd ethnicity, with otQer programs,in which race· . , 
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or ethnic background is simply one factor among many in the 
admissions decision. Justice Powell noted that in the latter type 
of program "race or ethnic background ,may ,be deemed a 
'plus' .. but does not "insulate the individual from comparison 
with ,all other candidates ••• " 438 U.S. at 317. Such 
programs, he suggested, would be deemed sufficiently flexible 
to meet the narrow tailoring requirement. 

Similarly, in Johnson, the Supreme Court upheld an affir
mative action plan under which a state agency considered the 
gender of applicants in making promotion decisions. The Court' 
noted that the plan did not set aside positio'ns for women but 
only established goals for their, representation "which were not 
'construed' by the agency as 'quotas.' II The Court stressed that 
in the promotion decisions at issue "sex • • • was but 'one of ' 
numerous factors [that were) taken into account." 480 U.S. at 
638. , 

As these cases suggest, there are two kinds of race-based 
employment actions that, because of their rigidity, would be, 
particularly vulnerable to constitutional challenge under strict 
scrutiny. The first is the use of quotas. Unlike goals, which' 
establish only a numerical objective to be attained through an ' 
agency's best efforts, quotas require the selection of specified 
numbers of minorities without regard to relative qualifications, 
availability. or application rates; rhe second is a program in 
which race or ethnicity is the sole or dominant requirement for 
eligibility for a particular employment opportunity. Under the 
standard established by the Court. ,race can be an appropriate 
consideration in employment decisions only as long as it is not 
the exclusive or dominant factor. Flexibility is the key. 

In, his July 1,9. 1995, Directive to the Executive Departments 
and Agencies, the President stated that any program that 
creates a quota must be 'rerormed or eliminated. Consistent 
with this guidance. agencies should ensure tha,t the use of 
numerical goals are not converted into rigid requirements. 

In sum. where' an agency uses race in employment decisions, 
race should be only one factor of the many that go into 'tloth 
the assessment of a candidate's accomplishments and potential 
as well as the assessment of what the candidate may bring to 
the agency., Under Adaralld. such measures !)'lust be flexible 
and fair - race can be used as one of a number of factors in 
evaluating an applicant's credentials, but it cannot be the ,sole 
factor. or so outweigh all other considerations that it effectively 
defines who' will receive consideration. ' 

3. Comparison Of Numerical Target T~ Relevant labor Marlcet. 
Any numerical objectives for minority representation must 

be reasonable. In those' cases ,where an affirmative ,action 
program is justified on remedial grounds. any numerical goal 
must have a reasonable relation to the extent of the dernon
mated disparity, the number,of vacancies, and the availability 
of candidates. Both the disparity and the availability of candi
dates will be juoge in relation to the relevant labor market. 
Where a targeted position requires special skills or training, 
the comparison must be to the qualified labor market; that is, 
the real market of persons with qualification that match those 
of the agency. Broad comparisons to general population stat is

, tics will not suffice where agency qualifications require specific 
educational qualifications or levels of specific experience. See 
Crosoll, 488 U.S. at 507 (30% minority subcontracting require
ment not narrowly tailored because it was tied to the minority 
population of Richmond and 'not the pool of qualified subcon-' 
tractors); Edwards v. Cit)' oj HOllston, 37 F.3d 1097, 1114 
(5th Cir. 1994) (race-based promotion goals narrowly tailored 
because tied to number of minorities with required skills). 

As stated before (see. infra page 5). when taking race-based 
remedial action, an agency may establish as it.'s ultimate goal 

the achievement ofminority representation in a particular type 
of job similar to the percentage of minorities in the available. 
qualified applicant pool. The selection of that goal is based on 
the legitimate assumption that fair employment practices, over 
time, would result in a selection rate for minorities that 
essentially tracks the availability of minorities in the qualifie4 
labor market. It, also establishes a' benchmark by which the 
employer can measure whether its practices are somehow 
foreclosing opportunities for minorities. The use of this goal 
also helps to demonstrate that opportunities for non-minorities 
will not be unfairly diminished. 

An agency may. under certain circumstances, the short-term 
goals that are somewhat higher than that percentage in order 
to eliminate significant underrepresentation of minorities. 
However, the use of such higher short-term goals should 

: probably be limited to circumstances of extraordinarily severe 
underrepr'esentation that may justify a more concertl:d effort 
to remedy that level of underutilization. See, e:g.• United 
States v. Paradise, 480 U.S. 149 (1987). Use of higher short· 
term goals may be appropriate. for example, where an agency 
has engaged in actions that have discouraged minorities from 
seeking employment with the agency. Agencies contemplating 
the use of such goals should consult with, the Justice 
Department. ' 

While the use of goals for minority participatiQn that match 
the level of minority representation in the relevant labor pOQI is 
required when an agency is pursuing a remedial effort. that is 

,not necessarily the case when an agency sets a goal for non
remedial operational interests. In those circumstances. the goal 
may be tied to a level of minority representation that the 
agency considers necessary to achieve those interests. 

4. Burden On Noriminorities. 
Affirmative action efforts will necessaril)',affect nonminority 

'employees' and applicants who were not themselves responsible 
for the problem that those efforts seek to address. The Su
preme Court has indicated that while some degree of impact on 
these individuals is constiiutionally permissible. that burden 
cannot be too onerous. See Wygant. 476 U.S. at 280-81. The 
nature and extent of the burden is an integral part of the 
narrow tailoring analysis. 

Racial or ethnic classifications that "unsettle ..... legiti
mate. firmly rooted expectation[sl," Johnson, 480 U.S. at 638. 
are likely to be viewed as ,more burdensome than those that do 
not. For example, in Wygant. the Court recognized that race
based layoffs may impose a more substantial burden than race· 
based hiring, because "denial of a future employment' 
opportunity'is not as intrusive as loss of an existing job," and' 
because where affirmative action is achieved through hiring, 
"the burden to be borne by innocent individuals is diffused to a 
considerable extent among society generally." 476, U.S. at 
282-283." 

Agencies therefore should give careful consideration to the 
way -in which' non·minorities are' affected by employment 
practices when determining whether specific practices are 
constitutional. As affirmative action advances' beyond hiring. 
the effect onthird parties may shift onto those specific individ
uals competing for a limited promotion.' The same kind of 
consideration of race might satisfy constitutional standards 
when used in the hiring context but be somewhat more vulner· 
able when used for promotions. 

The time wi,thin which an agency will be able to eliminate a 
significant underrepresentation of minorities in iis workforce 
will depend not only on the rate at which minorities are 
selected, but also on the overall number of hires or promotions ' 
'an agency makes each year. As the number of hires decreases, 

Copyright It> 1996 by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington, D.C. 20037 
, . 0418-2693{96j$O+$1.00 

http:0418-2693{96j$O+$1.00


3-5-96 (OLR) TEXT, (N? 43).,' E - 9 

as is likely during tllis era of government downsizing, the speed 
at which underutilization can be eliminated 'may be reduced. 
When using race-based affirmative action to'!"emedy, und,errep
resentation of minorities, agencies must be very careful to do so 

"at a' rate that does, not unfairly·trammel the, in,terests of non
, minority applicants, ' . ' 

" S. The'Scope Of The Program. , 
'In"Croson', tile Supreme Court' criticized"the RiChmond 

minority subcontracting program on the ground that ,'.it ex- , 
tended the benefit of a racial classification to minority groups 
as to'\\'hom there ~as no evidence of discrimination., The Court" 
concluded that the plan was no(narro'wly tailored because' 
although the program was, intended ,to remedy discrimination 
against African-American contractors, it included' among its 
berieficiaries Hispanic, As\an-Americans, Native-Americans, 
Eskimos and Aleuts - groups fo~ which Richmond had, 
proffered '~absolutely rio evidence of discrimination." 488 U.S. 
a't 506. Apart from opera:ti~nal needs~ 'if an agency's stati~tics 
were tcireveal undenitilization 9nly in its hiring and promotion' 
of African Americans. the agency would be justifiediri f~us
'ing reme!iial action on African·Americans"but not on Hispan-, " 
'ic-Americans, Nath'e-Americans" 'or' Asian-Americans. '/ 
Treating "minorities" as a 'single group raises concerns,'reme-' 
dial action in federal employment usually can be targeted only 

" at specific groups determined to have a need for a sp'eciaJ' 
focus, Similarly. 'where an agency can only demonstrate an 
operatio'nal need for diversity in some offices, racial and ethnic 
criteria cannot be co~sidered in employment decisions t~rough
oufthe agency; narrow tailoring will require limiting the use of 
such criteria to the offices and positions determined to have an 
operational need 'for diversity. ' , 

Croson also imposed ,a geographic limitation on th~ scope of 
remedial action. Although the program at issue in"that. case 
was intended to remedy discrimination against African Ameri
can subcontractors in Richmond, it was also open to minorities 
elsewhere in the country::'The ,COUft held that' it was not 
narrowly tailored because it conferred the benefit on persons 

.from outside the relevant geographicrnarket. This geographic , 
'.limitation does not apply to affirmative actiori' in employment 
by the federal government with respect to jobs' for which 
agencies advertise or hire nationally; 

, , 

6. Du.ration Of The Program. 

A race-based measure should last only as long as it is needed. 

See Fullilove, 448 'U.S.' 448, ,513 (.1980)' (Powell, J. concur~ 

ring). The use of rase should either tie of limited duratio'n or 

subject 'to periodic review. See Hayes, 10 F.3d at, II. In 


, employment, this periodic review would normally be performed 
when the agency 'submits it.syearly affirmaih:e action reports' 
to the Equal Employment Opportunity Commission. 'At that· 
time, it can be determined whether the objectives of race-based 

'actions have been' meL If race-based, measures ·~hat were,'" 
justified when ,adopted are no longer needed, theY"should be 
discontinued. 

'In addition. ',there .may be instances in which agencies are 
, contin'uing to use non-job-related 'selection criteria. ,such as a ' 

, . test. that have a disparate impact on minorities while develop
ing new selection criteria that do, not have such il, disparate 
impact. In those situations. an agency can continue to use race- ' 
conscious selection methods to 'overcome the effects of the 
exclusionary criteria until new selection procedures are in place 
that no longer exclude disparate, numbers of minorities Orthat 
are job-related, ' ' . ' 

Racial and ethnic criteria cannot be used after' remedial 
objectives have b7e,n satisfied merely to maintain a statistic~1 

balance. See Johnson v. Traflsportation Agellc)" 480 U.S. at 
640; Sheet Metal Workers v. EEOC. 478 U.s, at 477-478: 
Hares v. North Stare ,Lall; .EIl/oreemem Officers ASS'fI. ,10 

, 'F.3d 207 (4th Cir. 1993): But that does not necessarily mean 
that ,the use or such criteria must be abandoned the moment 
tha{minorityrepresentation in aparticuhir job category at an 
agency equals minority represe'ntation in the qualified labor 
market. The agency' may be able to' use the criteria for a 
reasonable period thereafter to ensure that its remedial objec
tives have been fully satisfied. And if th'e, use of the criteria ,is, 
suspended for some period of time because disparities appear 
to have b,een corrected, an agencY may re-institute, them if it 
subsequently' finds that its policies. or its unrepaired selection 
devi,ce~, are again .Ieading to a significant disparity." 

'IV. Coi"Iu$ion. ,; , " " " , 
, As the Presid~nt einpha~ized in his July 19; 1995. statement. 

the Administration is committed to the vigorous enforcement 

of the laws prohibiting discrimination as well as to the elimina- , 

tion of barriers' to opportunity. The Administration thus sup

ports affirmative action,' measures that 'promote employment 

opportuniti,es for Americans subject to discrimination ,or its 

contin,uing effects. Nothing in Adarand requires a retreat from 

this' effort. Moreover, because federal agencies have long been 

subject to Title VII standards in their employment practices. 


, the application: of 'strict, scrutiny should not require, major 

, modification:s in the way federal agencies haye been, properly 


, implementing affirmative action policies: . , 
In sum~ what Adarand'requiff!s is that in· order for race or 

,ethnicity to' be used 'as a basis for decision making; an agency 
must have a demonstrable factual predicate for its actions. 
That predica'te cOl,1ld be the agency's interest in 'remedying the 
effects of. its past discriminatory practices or the effects of. , ' 

"employment practices that unintentionally have excluded mi- ' 
norities, or it could be based on th~ agency's operational ne'eds, 
Once this predicate is identified, the agency should consider all 

, reasonable means of increasing minority participaiion in its 
workforce wiihout speCific reliance oniacial criteria, However. 
if such methods are inadequate to meet the agency's legitimate 
objectives. consideration can' be given'.to racial and ethnic' 
factors.; Under Adarand. such measures must' be flexible and, 
fair .-:...' race can be used as one of a number.of factors in 
evaluating an ~pplicant's credentials. but it cannot be' the sole 

'. (actor, or so outw~igh allother considerations that it effectively 
defines who' will receive consideration. The use 'of, race
conscious measures also must be limited in duration, lasting no 

, longer tha,nnecessaryto ,accomplish ,the agency's objectives. If 
the use of the classification is intended to be remedial. it can be 
targeted only at those groups against whom discrimination has 
been show~. Finally. consideration ,mustbe,given to tlie kind of 
employment decision that is at issue and the'impactthe use of" 
the criteria will have on nonminorities to assure that the 
burden will ,not fall too heavil~ on innocent parties: .~ 

'j,:'; 

i One notabl~ excepiionto this rule is 'for c1aim~,~.r discrimin;llion 
asserted by uniformed members of the armed forces. who are eJlclud.:d 
from llie coverage of Title,V.lJ. See, e.g ... Doe. .\': Gar~,·"r. 903F.:~d 
1455, .1461' (11th Cir. 1990), cerl. denied. 499 U.s. 904 (1,991), Such 
claims may be brought direclly under theConstilution. . , 
, ::We are available to pr9~ide spe«ilic guidance to any agency in thai 
situation. '. .,'.' ., " 

.,' The appropriate standard of scrutiny for gender-based program; 
inay be considered by the Supreme Court in i.fllift>dSrGtt!s I" COIIIII/OI/;' 

,wea/tho! Virginia, No. 94-1941. which address tne male-only admi;· 
sionpolicies of the Virginia Military Insliiute: , " ' " 

• In Croson. which involved affirmalive: action in. public contracting. 

, t~e Court said that the government may act' on ,the basis of. r,ace or 
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ethniciiy to remedy the effeets of discrimination commitled by private 
contractors, where the government becomes a "passive participant" in 
that conduct, and thus helps to perpetuate a system exclusion. Croson, 
488 U.S. at 492 (plurality opinion); id. at 519 (Kennedy, J., concur
ring in part and concurring in the judgment). . . 

, See. e.g .. Fisher's Exact Test. discussed at Jurgens·I'. Thomas. 29. 
. FEP Cases 1561, 1568 n.IS (N.D. Tex. 1982); Sims v. Montgomery 
Count)' Comm'rs. 766 F.Supp. IOS2, 1100-1101 & n.136 (M.D. Ala .. ' 
1990). . " 

• The 1990 Civilian labor Force (Clf) census data would provide a 
source for these comparisons. It reflects the racial and ethnic distribu
tion of the civilian labor force by major occupations. The Office of 
Personnel Management also maintains. a Central Personnel Data File 
that provides work force information by occupational code.,EEOC uses 
a Cross Classification Table that can assist agencies in matching OPM 
and ClF classifications. EEOC can make this table available. to 
agencies. Finillly. OPM and the Census Bureau have agreed to conduc\ 
preliminar.y statistical.studies to help agencies match job requirements 
and appropriate applicant pools. . . . 

'Some of the factors that make up 'the narrow tailoring requirement 

have essentially been applied in challenges to affirmative action plans 

filed under Title VII. See Johnson. 480 U.S. at 637-638 and Steel

..:orkI.'TS I'. Weber. 443 U.S. 191. 197. i08 (1979), in which the Court 

stated affirmath-e action measures must not "unnecessarily trammel" 

the interests of nonminorities. 


" As indicated' above. (at pages 3-4), such action is considered race

neutral because it does not involve the use of racial criteria in 

employment decisionmaking. . 


• Title VI I prohibits the use of an employment practice or de\'ices, 
such as a written examination, physical agility test or minimum 
height/weight requirement. that is neutral on its face but causes a 
disparate impact on the basis of race, color, religion, sex or national 
origin, unless the employer can demo",strate that such practice or . 
device is job related for the position for which it is used and is 
consistent with busine,ss necessity. Title VII also prohibits the use of an 
employment practice or device that causes a disparate impact but is 
job related, if there exists an alternative selection practice or (Je\'ice 
that will cause less or a disparate impact and will equally serve the 
employer's' legitimate business needs. ,I. In fact, over the past several years. an increasing number of 
employers have begun to use testing mechanisms that have less of a 
disparate impact than traditional cognitive-only examinations_ Agen
cies that need information about such tests should contact the Employ· 
ment litigation Section of the Civil Rights 'Division of the Department 
of Justice. . 

" Wygant addressed race-based layoffs by a local public school 
.system that resulted in the displacement of more senior and more 
qualified non minority 'teachers in favor of junior, less qualified minor
ities. It is our understanding that federal agencies historically have not 
used race in making layoff decisions. Any agenc)' contemplating a 
change from the current practice should discuss the circumstance~ 
specifically with the Justice Department. 

End of Text 
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tory ootlet aioN and tobacm shop adopted by EEOCa fewweeks ago. 

t tloe Interstate ss-U.S. 10 :mer- ",eplan. lIys the BgP.Oc:Ys limIted 

, ~iDSeln:la.J.R. deniesthaUt 
discrimlMted, m,yiQgitrefu6edm 
eartier offer to aeUJe the case. 

EEOC Commlniol1er Paul 
Steven Mill.et WII5 inRale:igb on Fri
day 10 announce the fiI.iogof' the 
1awsui\.lItu.s.Di&CrtctClourUliller 
IWdtllel!gl!GCJbasoo8lUIElIIRD!1&' 
fora ca&e to mUe a statement 
about the re»ch of the Americans 
with Disablllties Ad with regardto 
.disabled v.'Orkel'S who- In laid o1l. 
,ADAisa~!ederBllll:w 

legal. resOan:el will ,be directed 
kNal\1~C&'!IIeS thatw1U baw: 
a 'lipilicaDt impact 0.11. various 
c,.peSol'WOItIpIacedi8trimiDation.. 

'nIe Ilwrruil aJie8es that J.R. vio
Iate4tbe J.awwllen it Wd olIJohn
I\VNarroaafSe2mat.lll'eeyears.
NarronwasborDwitluipinabilida
and rases 8~ .

'l'be lawsuit aa,yS N.illTDn, wb 
'bundled andlabeled cigars for.1.R 

at B distriOOtioa centerm Selma. 
was thtHlllqooeCll25empIoyeeA w. 
lose his Job wheD tbe company 
dec:.idedlorcloeallethaloperaUanlo
states\i1le.. '. 

'Narron WIlli told tbaUliBjab was • 
belrlgeiminatedandthathewould 

Sn EEOC, PAGE 78 
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Johnny Warren ao)'S lR. Tobaceo di5criminafedogcinst him when 
he \IIO.S laid off from .he com;PClny, ""'0 ~!"$ O!lO. 
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.Education: Those who sought l:Ielp iric1udedsever.al 

who pushed to end ciffirrnativeaction, records ,sh~w, .. Reg'ents io.\'olved .ihther~uests'Said in inten'iews' 


i ' 	 • ~_ h • -', 

By R.~lPH fRA'.l\fOllNO,' 

MARK GLADSTONE 

",nd AMY WALLACE, 

TI\llS Sl AFt" RI1(K, . 

·Snerilrrr.iYfr5il ,: of Callfo;nia' 

regpr.!i' who \oced publlcly t'o ro]] 


.' bark iiff:,r.;iit).\:Po Cllor; admls,ions 

for minoriti!?:: a;:c! ,women haye. 
priyatel\ IN,,d ,heir'influence to try, 

'to gf'l thr'lf. rr!ilti"es, friend:, and 

childrer, of b;l~,r,p),;; panne:s into 

l~CLA, in !'ome C.il!''''' (j·hPild of bet- . 

ter qUil:Jfjpd ~pplicant;: who were, , 

turned "Wily, a mqr.\h~,)ongT;mes 

im'e!'ti)?iltlOr, ~r,OW5'. . 


" 	 Can'fi d n, t i it (dar um e n,ls 
re\'jewed' b:; The' Tlme~ also ,:;:how 

that GO\', !-'e!eWli~on-;th~ polilJ-

Ca.! ' for ce b t h ; n ci the ant i . 

ilffirma:i\'e' action mo\'ement who 

used the unjyehiH \"S coritro\:ersial 


'. 	board \'ote ,la:;:t \'ea'r' to boost hIS 
presicie:ltIaJ a8pi;~llOns-':'made two 
casuaJ requests a., well. .. 

Other top state offiCials: indud-' 

ing· statt; Ser.. Ken, ;,laddy (R

Fresno) and former Lt. GO\', Leo T, 

McCarth:, a Demorrat,sought 

fayors at lTLA through \\'hat has 


,long beer. a back channel into the ..'. 
uni\'ersLy for the stille's well

'known ar.d powerful. ..; 
'. InaiLT!)e Times' )m'estlgation 
documented hundreds of reQuests 

, .' 

made to the, Wp:;:twCiod campus ,through the back,door 
durmgthe last 15 years by more than 80 former and 
currentpublfc offiCial:;:, These requests were either 
made directly to top CCLA oWcials or relaved bVUC's . 
Sacramento 10bbYlst. Stephen A, Ardltti: re'cords' show, 

"'Anyone'ir. prominence who' has made 'a. 
recommendatIOn-a. school principal. a legisl?tor-, 
those carry, weight," said Regent Ralph Carmona, 
contrasting the wa~<the VIP requests were haniJed . 
with the uniyersity's recent deciSion to shelve aifir
mative action, ' " .' . . . . 
" ,:'People who come from disadvantaged backgr6urids. 
who are blacks and Latinos; don't have that kh1d of 
weig~t to cany," said ,Carmona: who is a supporter of 

( 	 ! R~PRIN!ED~OM SAT,URDAY,'S EDITION '1. 

affirmaii\'e ,action, "AndV:'e've got to recogrlize thai,"· 
The cases,examined by The Times show that' not' all 

back ch~nnel requestnl'ewsuccessfuhnd, in many 
cases, the applicants, recommended, by' reg?nts and 
others v;er~ academicall~'competitive even' without. ' 
help: 	 " •. ,. '" , 

, thi,s week(h~'t they' werenierely passing on letters of. 
.}e~.omm~ndation to the highly competiti\:e West wooa 

C!l(l1pus, wht"re thousandE of UC.-qualified·students are· 
" turn,ed av.a) each )ear, mcludmg those with perfect 

,',:'. grade-pomt a\'erages, " 
. But some o(theni acknowledged FrIday that their 

, . behmd-the-scenes actions may appear to be unfaIr. 
... ':;1 agree" ,no., iLisn'falways fair,"said',Reger.t 
. M~redlthKhachlglan: v.no, records show, inter.\'ened 

on,:b.ehalf;of herdatighter,and another Orange County 
student in 1989, ',' .' '.. .' . . , 

.;. ':'Butat the :samt; time~ 'I'think that ,it's anvorie;s 
rellPonsibiJjty, if-~;~u think that somethingshouJd have . 

(, ',' ,happened that dl,dn't happen", Itol call and find out' 
..,' .wh:}'; 1qidn't in'sist she be accepted, Unquired, ASlin" . 

" 
" 

' 

" 

'parent could or should," . ',. ,.' ,,' , 
'. :Unlversity offici~ls concede that they give requests 

'i' from, the regents and o~her top offiCials "personal" 
ser;";'ice, UCI.:A 's. Young' said his admmistration 
"Te~ponds .to special requests for housmg and campu,!' 
parking but not for adniissions,,: 
: '''Ain I aware of any jnstances where people have . 
tried to pull strings~ Yes," Young said F:rlday. "Am I 

, : . 
aw~reof lim~s v.'hen p€'Ople tried to pu]].strings,and got 
somebodv in? No" .. . 

.,,' "Am i'aware of timeswhen,regents saiq, 'Oh.,mY , 
, nephew is applying for next year, WpuldyoupJease see 

. , to it that people are aware of that?,And,giye it special 
attention? Yes, . 1. , • 

':ldon:t thmk that means admit them," the chancel· 
, lor;said, ':1 know the admissions office would not inter: 

pret,.it thclt way, It would l1!ean that they would make, 
sure, the people .involved would take <! look at it." 

But in other' cases records show that the students 
v.;h,ose names were forwarded by offiCials had academIC 
r,ecords·belowthe school's rigorous cutoff standar.d. 

,were ,headed for rejection or had already been turned 
do~'n:lnsome 'of these ,cases. the politicannquiries had 
dramatic effects,' . . . ' .'. ',. " 

"', ,: 

,", . 
.' '!:'he,regentsihvolved.in sonie of thesE' requests were 
"among the .majority' who voted last July . to strip race 
and: gender considerations from undergraduate 
aamissions-ci'iteria designed to give a boost particu
,Iarly to blacks and Latinos; who are undem'p.resented 
in the university population,' ' 

The contro\'ersial' vote drew' national attention-.; 
President Clin'ton called on the regents to change their 
.minds-and struck at the heart of the question of how 

.... 	 to fairly allocate,limlted slots. for ,undergraduates, The, 
problem'is particularly acute at Berkeley and UCLA" 
the most popular.of the nine DC campuses,where the' 
l.aw of supplY and deniand means tl!ousilnds.of qualified' 
students' are turned. away each year. by,offic'lids who 
have the,lllJl:uryof picking the best. '" . 

"I voted thin way because lbeliev~ in equal rights,," 
. ' ' Regent Leo S,Kolligian. a ,Fresno attorney, said earlier ... , this. week about his ,;ote to repeal ,.iffirmatiye action in ,' . 

admissions,uTo me, ,,'hen ''au giw preferential trear
nient,you're not exercising equal rights, :: , That'gnot 
the way 1ul1derstand theConstilution to be,~'!, 

f:J 
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. "~eliher ,the RepubJicHr: . fearB nor the 
DemocratIC. hopes were reH:lzed by the 
reality here," said state electlon~ director 

,Di:i\Jd Rancourt, 
Another weJI.p;Jbiiclz~dconcern

excessiye.cost-has vet to materialize, 
·'.in'Washmgton, «:here a state \'ersion of 

motor \'Oler took effect in 1992: ejections 
director Gary McIntosh said cost's haye 
been "fairly minima]," The per·yoter reg
istration cost has dropped to as little as a 
quarter'of that under the.former system, he 
said. Offlcials in other states agree: 

'Fraud still. looms as, a potential worry. 
ho,n'\'er, ,,. , 

Elections offlcials of all stripes believe 
that 'ttlE" reform does not allow them to 

· deeply probe whether an indiYiduaJ is reg·
" , i.!'tf'redmore th<n1 once, . 

.,' 
· But the offIcials say indIC?tlOnS so far are 
, that new registrants who erroneously sign 

up do so by mistake or as a ,sidelight to 
another pursuit-for example, an underage 
tf'en seekmg a fak<> driYer's .license. And 
inten'it.'ws with officials in several states. 

· mcluding those 'who oppose the law, turned 
up no inCidents of intentional fraud. 

Proponents of motor ,'oter argue that it 
has far less' potential for fraud than other 

· registration systems. 
. " 'tltimateh:. the new law IS likely to be 
, JUdged not .on its e),,'pl!cit goal-registering 

yoters"':"but on whether, it. has a lasting 
,impact 'on yater turnout. 

In. 'Washington stat<:. turnout has grown, 
In its 1992 general election: which occurred 
nme months into the state's new program. 
turnout was' 82.6~ of registered voters. the 
hlghest since 1944. 

Election offiCials cautioned that voting 
rates for, motor \'oter reglstrar:its w~re 
e),,'pected to be low, Since this is a group 
either. t09 bus)" dismterested or. dissatisfied 

'to ha\'E; registered when the system was 
more difficult. . 

"It's going to be a protracted three-step 
process," said Brown of Kentucky. "First, 

· 	we register the voters: secondly we need to . 
educate and interest the voters in go\'ern
ment and thirdl\' we need to'motivate them 
and try to get them out to vote." 

Times ruearcher Edith Stanley In Atlanta co,.. 
··tributed,to thllltO!,)" 

... 

;I 

,.' 

. " 



Yet fou~ momh"h.f:o~e his \ote. confIdential records 
. s~ow. KolhgidJ1 leane': hea\'jj\' on tTL.\. official,: to . 

admit the daughter of ,! Fre;:no-a:"ea builder v,'ho hod 
been rejected with ~ ::. ,l , ¥TiHJe-point a\'erage. a 790 
SAT scon, ann r.o hjf::: ,~,ooL honors cla55e~-b\' the 
school's ~ta;]dil;d, an ar,(:':',;, academic record, " 

Internal correspondence sent to Young's chief of 
staff. indi((.tfd tha'ttTLA officials tried to dissuade 
Kolligian, pointing au! th~t the student's academic 
record was "poo;," 

"He wanted me to forward this for conside'ration 
anywaY and asks for the chancellor's imen·ention."a 
UCLA offlcial wrote in internal c.orrespondence, "He 
says that the father is a prominent cltizen in the Fresno 
Valley (de\'eloper) and that this student should be 
considererl on the baSIS of coming from an underrepre· 
sented areCl, ' 

"Generally Regent K, IS \'ery realistic on these m'at
ters." the correspondence noted. "so this one must be 
very important to him." 

The student was admitted and is currently enrolled 
at VCLA, records show, ~Ieanwhile. the school turned 
thumbs r!o\\'n on more thilr. 500 other students who on 
their ow:. appfaled rejectIons and had beller grades. 
SAT SCOTes ar.d honor clas5e5 than the Fresno appJi· 
cant. records a Iso show, 

Kolligian's mten'enuon is "Jl the more note~'orthy 
considering thdt, unrler current admissions poliCies. 
students from rural <1 :ea~ alrearly receivE' spE'cial 
consideration, 

A Record of Requests 
In all. The Tlt~e~' in\,estigation found that Kolligian 

had mailf 32 ,ouch re<]Jf'~t!' to l'CLA since he was 
appoir.tf'rl to the Bl.ard of Regents in 1985 by former 
Gov. George DeUKme,liar.. As the fir~t regent from 
Fresno in rlecilrle,<. he salfi hj~ position has helped him 
adnn('f' theapphcalion.:: of strangers and friends from 
the Central '"alle\' 

"If preferentlai treatment is going to be given to 
those .with hardships dUring their lifetime. I conSider 
this a hardship insofar as ::omebody li\'ing in Central 

California." he said, adding that the UC admission rate 
for Central \'alley graduates is below that for the rest of 
the state. 

Khachigian's case struck 'closer to home, documents" 
show. Her daughtE'r was rejected for the fall 1989 class 
although she had a 4,0 grade-point average, 

On !llarch,24. 1989, records show, the regent called 
UCLA to ask wi!y and the request was given to John R. 
Sandbrook. the chancellor's assistant at the time. 

Fiye days later, the rejection was reversed and the 
girl was offered admission with the fall class, records 
show. She opted instead to attend George Washington 
Uniyersity. 

Three months later ..Khachigian inquired again, ,this 
time writing a letter on behalf of a San Clemente appli. 
cant who was denied housing because she missed the 
deadline for submitting her deposit, records show. 

The student had appealed but was turned down 
again. Chancellor Young overruled that deCision. 
'because he believed "the overall institutional interest" 
would be better served, Sandbrook wrote in a memo at 
the time.. 

Khachigian said Friday she couldn't recall the hous· 
ing request but did not deny making it. 

i'egent \\~lliam Bagley said he. too. helped with 
admis~ionB requests. Records show that one of them at 
UCL~ last veal' was for a student related to a San 
Francisco banker whom he called his "brethren." 

After Bagley requested a "special look if this is a 
borderline case," records show that the student was 
admitted although her rankings for academiC and sup· 
plemental factors were low and she had been coded for 

rejection by the admissions office, 
In yet another case, polities. not friendship. prompted 

Bagley to seek a 1993 graduate school admission. In a 
letter to Young in September 1993. Bagley cited·how 
Assembly Rep,ublican leader Jim Brultehad "held his 
whole caucus and thus killed" a proposed constitutional 
amendment that would ha\·.e overhauled the wav 
regents are selected. . 

"This .one is important. not for me but for Good Go\'· 
ernment." Bagley wrote. asking, for help with the 
admission of a sister of a top GOP legislative aide. 

"As you would know, the 'leader' has to keep 'his' 
.members happy. Thus Jim asked for my help. 

"r stop,ped by and thanked Jim for his work-thus he 
called me re the request for admiSSion. PleasE' do 
everything you can on this one and please let me and 
Steve Ardilti [the university's Sacramento liaison I 
know the positive results:: 

The student was not admitted to a graduate program 
in social work, whereshe was fourth on the waiting list. 

Brulte said he was asked to speak against the legis
lation by several regents and it was not unusual for him 
to get his.caucus to vote as a·bloc. He dismissed as "ri· 

.diculous" any attempt to link his admissions request to 
his actions, ' 

Bagley said that when he buttonholed Brulte after, 
the vote he "was saying thank you. That's different 
than trading" a 1'ote, 

Other Appeals 
Bagley, a former Republican assemblyman, said he 

writes as' many as 10 letters a year. Asked if it was fair 
~?r him to give a leg up to some students, Bagley said: 
Tell me where In the rule book of life that says you've 

got to be fair. I mean that facetiously." . 
Other officials who made requests of UCLA included 

Gov, Wilson, who made two casual-and 
unsuccessful-requests on behalf of 1993 applicants. 
One was for a gubernatorial campaign worker who was' 
denied admission as an undergraduate, and the other 
for a former staff member who failed to get into gradu
ate school for political science. 

Wilson spokesman Sean Walsh !laid the governor 
Ymtes many lE!tters of recommendation but only for 
people he knows personally.,....either the children of 
friends or members of his gubernatorial staff. 

He saId the gove.rn0.r ~d not screen the requests to 
determine If the indiViduals were eligible for UC 
admission. 
. "The governor's general rule is that he provides let

ters of. recommendation for indiViduals that he may 
know or for indiViduals who may have worked with 
him where he can testify that this individual's charac
ter, their energy, their intellectual ability and their 
work drive would be a benefit and an asset to the Uni
versity of California," said Walsh. "This is not the gov
ernor saying, :Admit this individual to the university: .. 

Walsh said that Wilsonalso has made "several doz
en" recommendations over the years to graduate 
schools, both public and private. 

Former Gov. Deukmejian made eight requests to 
UCLA. Records show that his inquiries through UC 



lobbYist Ardittl ir.. the mid 19805" m\, friends and so on asking that I grade,poJ~( ayi?rage and a 940 SAT 

helped 1\\'0 ftudents get into UCLA t6' to write a letter or do something score-far below rCLA's academic 

who iniliall)' had been rejecfed, to encourage the IT,'' he said, , ayerage for that year. Records 


EHfl after becoming a, private' ,Regent Clair. Burgener, nov" show that the youth was admitted" , 
citlzen, Deukm'ejian continued to chairman of the regents, who yoted "for the fall semester, At least 6,000 
lobby lTLA, According to a memo, against affirmatiye action, wrOle others with better marks, including 
'he took the. case of one ]993 appli letters to UCLA's admissions some with perfect grades," ,~'ere 
can~ ""ery personally" and con- ,', 'director that helped change the' turned away,' " 

, tac'ted Ardltti twice, The student ,course for applicants in ]993 and The son said Kolligian's inter., 
had. been rejected, but, UCLA last 'year, The former San Diego Y,ention "defmitely" helped hlm get 
reccnlnde.red and ga,'e him an congressman said he couldn't recall ,into the schooL from which he 
opportur,jty. to star:t classes as a the older case but remembered thai 

the' ]995 letter v.iils written for a earnf'd a :bachelor's degree in his-sophomore., 
relative of a friend, Internal,docu. tory in ]~94,Deukmeiian wa's' trayeling and 
ments show 'the~ appllcant' was "I needed any help"I could, get. could not he reached for comment 


FridaJ, his secretary said. 
 appa'rently headed for rejection but because J knew I was competing on 
was given the chance to' enroll a~ a a higher level." he said" "We knowRecords'show that among the 
sophomore the next year, this is the United States, It tends toDemocrats "\'ho made successful 

"It's a'courtesy a~d it's very dif· be more and 'more who you know, requeSts were former Lt. GOY. Leo, 
'{jcult to say no," Burgener said, not what you do. these days, for T, McCarthy, former state Sen, 
':You know people want to get an·: . some reason:" Gary K, Hire of Santa Barbara, 

former Assembly Speaker ,Willie edu'.ation, They [UC campuses) Meanwpile. the case prompted an 
Brown, now San Francisco mayor, , should not admit anybody based on exchange between UCLA officials 
and former state Sen, Art Torres, ' the recommendation of a regent.":, about how the\' could benefit by 
now acting California Democratic Regent Frank Ciark, a Democrat granting the fa\'or,Ybung's assis'. 
Party chairman, who also voied against affirmatiye tant' at the time. Sandbrook. 
, H~rt, 'who, made one request to action, contacted a top,UCLA offi- ,boasted via electronic mail about 
UCLA said,he believes he,sent a cial in 1985 after the son of a bank thf' "markers" the chancellor 
ge,ner.aJ letter of recommendation vice president was told to ,go' to ear'ned by performing the favors 
for a prospective student who had another campus, for Kolligian's partner and another, 
served as an intern in his office, Paperwork on Clark's, request Fresno student' ' 
Hart sajd he may,ha\'e written one, noted: "Would like him admitted, ' "We ad'mitted [the partner's son] 
O!'. two other ;etters asking UC offi- : Very important:" The student was earlier this' ,year' upon speCific

admitted,cials to,re"iew a file where a stu
Asked abounhe case, Clark said ,·request f~om Leo and Leo knows hedent seemed to haye'a credibl,e case . owes us one," Sandbrook w'rote to 

in which "an injustice was done," , he had "no recollection," another high-ranking official, "Leo 
Brown' could not be reached for , ,The mo~t prolific of the regents, then calls and asks if we can get a 

comment.. But McCarthy said he however, has been Kolligian,' dorm space for [the youth] since he 
would onl,,' help people if their got a low lottery number, I under
recordf looked reasonable, If he , ,Not Always Successfu~· stand that you are taking care of 
though1 it v;as a close, call, he would this, thank you,..· , 
send a letter on their behalf,.some: ' 

Not all Kolligian requests were After recounting a third favor-times through Arditti's office, , 
honored, especially for' applicants switching the start date for another'Torres said he never got the , to graduate schools, where the, student from winter to fall 

'impression that his recommenda - '" process is carefully controlled by' Sandbrook summed up: "CEi'
tion Jetters were given 'speCial the faculty. Although he pushed [Young's initials1'you '1 have threetreatment, ' hard. KolJigian failed to get his ,( 3) markers from Leo K in our 

::'vladdv.who until recently was nephew into UCLA's medical pockeL~' ' 
the state Senate Republicanleader. school. records show. ' 
inten'ened m 1986 on behalf of the But his track record is much bet-' 'Sandbrook, now a senior associ
son of a .local businessman 'and ate dean for the Anderson business 

ter for undergraduate' admissions, school at UCLA, said his note was a ' friend v;ho, helped him in his first, 'which are handled by the campus f f h
political campaign, and was an administration, and records show mani estation 0 is "wry" sense of 
occasional donor., The student was that Kollig'ian hasn't been shy' humor and Kolligian adamantly 
turned'down, but UCLA changed denies that the school asked for 

about weighing in for people with something'in return,its mind after Ardini told the cam· ' whom he'has personal and business 
punhat the case was "very impor ties. " "If I'm indebted to them, don't 
tant to Maddy."'~ , . One beneficiary has been you'think they would collect the 

"Anybody w,ho'smy age has had Kolligian's longtime friend, and markers or say, 'Hey"giye me more 
.• their kids and their, contemporaries business partner in' a commercial money for athletics, or gi\'~ me 

who are college age, J wouldn't , ,real estate development on the more money' for the playhouse or , 
even begin to'countthe number of ' outskirts ofFresno, Records show something?" Kolligian said, "Not 
requests that 1 have receii'ed from that Kolligian contacted UCLA for' , once. nobody but nobody ever has," , 

admissions and housing' help for 
three of his partner's children. .: Time. ataff writer 'Vlr"nla EIII. In 

'The latest was in 1990,when Sacramento and Tlmel relearchere., Kolligian went to bat for a son of his· Janet Lundblad and Michel. Buttelman 
associate, an applicant ,With a 3.29. ,contributed to thl. ItOI)'. 
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UCLA Chief 
Admits ,Possible 
Favoritism 
• Education: Chancellor Charles 
Young acknowledges applicants 
sponsored by regents and other 
officials may have been given 
admission preferences. Lawmakers 
seek investigation. 

By RAlPH FRAM\10LlNO 
and MARK GLADSTONE 
TIMES 51 AFF WRITIR, 

W.hill" statE' lawmi:lkers called for investl' 
gatJon o ir.to charge;: .of favoritism in 

UCLA admi;:~ion" Chancellor Charles E. 
Young on Silt'urda.\' acknowledged that his 
staff may 11"",' 'Rner! improperly." by showing 
preference;: to appilcilnt, sponsored by UC 
reg('nts and othf'r pubhc office holders. 

Young's adnm;:ion followed a Times in"esti· 
gation iliot rf'Y('a]('o se\'era] state politicians 
and regents pr('\'ailE'd on his administration to 
obtain admi;:~iom: and housing fayors for rela· 
tiYes, friends (lnd I,h(' children of their business 
associates, ,qm('time~ ahead of better qualified 

REPRINTED FROM SUNDAY'S EDITION 

student~ who w('re turned away from the 
highly competi!i\'(' Westwood campus, 

. On Friday. Young down played the signifi- . 
cance of such priYR!e political pressure. saying 

that his admmistration responded to requests 

for housing and parking but not for admiSSions. 


. "Am I aware of times when people tried to pull 

strings and got ~omebody in? No," he said, 

But on Saturooy, Young issued a clarifica
tion: "I belie"!' that most of UCLA's responses 
to requests for special attention from regents, 
elected offlcials and other prominent individu· 
als haye b('en proper, 

"HoweYer. th(' L.A. Times has brought to 
light som(' l,olated in~tancf,'s, o\'er tM past 15 
years where liC'LA staff may have acted 
improperly." hi~ statement said. "I have 
directed those re~pon~ible for the processes 
involved to ensure that this does not happen in 
the future." 

The Time~ reported Saturday that several of 
the ,regen1.8 who obtained the favors had voted 
last Jul~' to rorI back affirmath'e action prefer· 
ences for women and minori,ties. ' 

Confidential records showed that Regent 
Leo KollIgian of Fresno sought admissions and 
,housing favors for the children of his partner in 
a commercial development. And four months 
before he voted to end race-based preferences 
last July, Kolligiim leaned heavily on UCLA 
officials to ov~rturn the rejection of a white' 
daughter of a Fresno de\'eloper, although 
school administrators assessed her academIC 
record as "poor." His reason: The student came 
from an "underrepresented area" of the state. 

Records also show that Regent Meredith 
Khachigian of San Clemente contacted the 
UCLA chancellor'S 'office after her daughter 
had been rejected for fall 1989, a decision that 
was subsequently reversej:!, And Regent Bill 
Bagley of San Francisco once tried to get a 
woman admitted to the UCLA graduate pro
gram in social work on .behalf ,of a lawmaker 
who helped the university defeat a measure m 
the Legislature, 

Reacting to those disclosures, two state 
lawmakers and a member of the UC Board of 
Regents called for separate probes of backdoor 
admission requests made to UCLA and other 
campuses of the university system. 

Sen, Tom Hayden (D·SantaMonica) said he 
will convene a hearing nex"! month of his Select 
Committee on HIgher Education to investigate 
whether "this corrupting practice offavoritism 
is a widespread pattern in admissions policy in, 
general. . 

"I think, there's a hypocrisy problem that 
needs to be looked at," said Hayden, whose 
district includes UCLA. 

"This, whole claim of IGov. PeteJ Wilson to 
seek a policy based absolutely on merit and 
nothing else has opened a door, to a world of 
favoritism," he said. "And it starts with 
whether the system of backslapping and favors 
that's characteristic of politiCS has influenced 
the university admissions process. And I think 
it has," 
, Assemblywoman Marguerite Archie

Hudson (D-Los Angeles) said that she, too, 
plans to seek an investigation by the Asse~bly 
Higher Education CommIttee of the PMvate 

preference admissions, 
''J'mvery happy to see the cover 

pulled off. , .. It shows a terrible 
level of hypocrisy and questions 
the Integrity of the entire Board of 
Regents," said ArChie-Hudson. 
former chair of the higher educa

. tlon panel. She also suggested that 
the backd06r system for admissions 
extends beyond the West wood 
campus to the entire UC system, 

But Assemblyman Brooks Fire. 
stone (R·Los Olivos). the chair
man of the Higher Education Com. 
mittee, said the disclosures were 
"no big deal." 

"If someone feels they have been 
treated unfairly or overlooked and 
that their application has merit that 
the admissions department has not 
seen, I would certainly review that. 
That's my job," Firestone said 
adding he would discuss th~ 
request for a hearing with 
Archie· Hudson. 

Angered by the revelations 
Regent Ralph Carmona called for ~ 
special inquiry by the university 
board, either at its next regularly 
scheduled session in Mayor at a 
speCIal meeting, 

He equated the private prefer- ' 
ences granted at UCLA· to 

affirmative action "for the rich and 
famous," 

"There clearly ,seem:: to be a 
. 	double standJrd," he said, "It's 

downTlght hypocritical for those 
who oppose an affirmatiYe action 
program th~t seeks to enhance the 
unIversity s diversit \' and the 
push for preferences based o~ 
power and privileges." . 

But Regent Ward Connerl), of 
Sacramento, who spearheaded the 
rollback of affirmative action 
admISSIons last year. said it is "to
tally wrong and inappropriate" to 
tIe .the ,revelations of back.room 
poht!cs In admiSSion to the contro. 
verslal deciSion to end race- and 
gender-based preferences, , 

"This whole idea of gi\'ing some 
extra consideration to those r~c. 
ommended by prominent people is 
not a race-based issue, and I think 
we ought to dIscontinue it regard. 
less of ~he ethnic and raCial char
actenstlcs," he said.. 
. ':In a public university, ever' 

CItIzen should have credibility i~ 
the admISSIOns process. e"erv citi. 
z~n should ha"ean assurance that 
~hen they submIt an application, it 
IS ~ot gom~ to be judged on the 
bas~s of thelT race. , , their gender 
theIr. natIonal origin or who the~: 



. ,'. 

" . happen ,to kno:w;" Connetly said. " 

Sea~ 'W~lsh. spqkesman for Go\'. 
Pete Wilson. said' the state's chief 
·exe'cutiye would not comment on 

;: specific cases. 

Walsh said Wilson. who sits on 
the Boar~ of Regents, ."belie\'es 

.that the reyiew process by the 
" 

. tininrsity of California should be 
, 	conducted on the basis of merit.' 

Recoml!1endat{ons are appropriate: 
and welcomed by the uni'i'ersity, 
but that should .be the extent of an 
indi'\,idual's acti\'ities with regards 
to the admissions process."" ' 

Th,e Times in\'estigatlon found 
that the goyernor made two casual 
requesfs. but neither of the appli
cants was admitted to UCLA.. 

Confidential records show that 
, Hayden's office made one request 
in ] 986 Jor a 51 udent who' was 
aite.mpting to t,ransfer to the UCLA 
medical school.· It was undeter
mjned whether the reque~t was 
successful. and Havden, said on 
Saturday that he couldn't recall 
anything'about the case. 

Time•. _taft writer .Vlrglnla Elli. In 
Sacramento contributed to thl ••tory . 

.: 
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.\l Affirmative action 

• 

With affirmative action likely 
to be a major issue in the pres
idential election this fall, it is 
worth noting that racial and sex
ual preferences are also being 
fought ou~ in the courts and in 
the press: 

The administration recently 
announced that a 51-billion-a

·year Pentagon set-aside program 
was being junked, which the 
New York Times; in a front-page 
story, prE!sented as a major 
change in policy. .. 

But, according to the Wall 
Street Journal's Paul M. Barrett, 
the administration "couldn't 
plausibly defend the program" 
under new Supreme Court 
. guidelines. The program would 
have been eliminated anyway. by 
the courts, Associate Attorney 
General.John Schmidt told the . 
Journal. . 

But the administration is go
ing all out to defend the largest 
affirmative-action scheme of 
them all: the 54.6 billion-a-year 
Small Business Administration 
8(a) program. 

Thday, a Minneapolis-based 
builder goes to U.S. District 
Court in Las Cruces, N.M., to 
challenge a 53-million-a-year set
aside at the White Sands Missile 
Range. A federal court here will 
take up a similar case next 
month. 

"These.two far-flung proceed
ings provide the first opportu
nity to see the Justice Depart
ment's strategy for protecting 
not just 8(a), but a whole range 

. of affirmative -action efforts in 
the uncertain legal environment 
created b)' the top ,court's 1995 
ruling:' the Journal said . 

.~, 
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smoking·gun evidence, And ina ]991PERSPECTIVE ON AFFIRMATIVE ACTION rulmg. th~ Supreme Court took a long 
step toward closing the courts to all kinds 

, ,of discrimination cases. It permitted 
.employers'to channel, all statutory dis
crimination claims to' arbitrators
mainly white males. many. of whom are 

. hired a!]d compensated by the employer. 
The court did .this by let ling employers 

Quota Myths I(eep 
Discrimin'ation Alive force job applicants to sign agreements to 

arbitrate. their statutory claims of dis
'crimination and, not take thernto court

U~i'versity- and cOllege admissions poil for jury trial. The applicant who refusesOpponents rely on an inflated, cies provide a graphic measure of how, the to sign the agreement would not be hired, . f fi" public image of affirmath~e action-though · Even a' 'terminated employee. whose numerb 0 .bene lClanes . decidedly false-flows smoothlfinfavpr of 
good chance of winning a large juryharming phantom victims. its opponents, Take the case of a prestigious award make judicial delay tolerable, will 'university with 10.000 applications' for 
have his, or her case dismissed on the .. By REGINALD ALLEYNE 2.000 freshman seats, It offers'admission to basiS of t~e agreement to arQitrate. _________~____ . 3.000 applicant'S, of v,nom 300 are black and 

'other minorities with at least good grades In arbitration .. the employee is less 
and test scores, if not in the excellen: range 'likely to win or will win less money if he 

., T'he v.,·ord "q, uota" provides' affir of. most other admitted 'applicants, Assume Or she:. prevails. because juries are com
mati\'e action opponents a huge that of the 7;000 rejected applicants. 6.000 posed mainly, of employees or· former 
publlC relatlom advantage. Quota are white, Each of them would, be' posi employees, and jurors are not; as are the 

imagery includes inflated numbers of tioned to tell their families and friends that' arbItrators in many of these .disputes. 
affirmati\'e actJon benefIciaries. an the university denied their admission chosen and compensated by the 
exagge~(Hed seo!)e of harn; to a largely ,because of affirmative action ,employer, , 
phantom ria::> of victims and ,a false Even assummg the yirtua] impossibility. A United States without affirmative 
picture of leg,,] remedies for unlawful that 'every admitted· minority applic'ant v.'as 

action is' not' so easy to envision, Oppodi::crimina'tion, less academicaJlyquahfied than everyone 
nents see ,colorblind, neutral poliCies"Quota" conjure!' ,up an image of of the 6.000 rejected white applicants. no 
applied by employers and university and'. u!'lemployed and underemployed w~ite '. more than 300,of the·rejectees·would be 

· college admissiqns officers: Those qualimales. unable to fmd v,"ork or advance 'right; at· least 5,700 would be wrong. If each 
, fied would be hired or admitted, includbecauseemployers are bylaw or prac- of the rejectees acquired the sympathetic, 

ing women and minorities who met the. tice con;n;itled to hIring and promollng ear of fj\'e 'family members an,dfriends, 
'standards: those not qualified would not inflexibJe percentage;: of women and " close to 30,000 potential opponents of affir~,' 
be hired or admitted, including whiteminoritJes, The underqualifications of . mative action would be created: He-create 
males who did not meet the standards.affirmath'e action hire> and the corre- this scenario across the country, and the 
But it very likely won't work that way. ,, sponding qualificatIOns of unhlred and. ; numbers of affIrmatiy~ action opponents 

, unpromoted whIte males complete this become swelled by millions. ' The end of affirmative action a~ pro
mlspereeption, Opponents of affirmative action also Vided, for eXample" by .the "California 

:\e\'er mi;,d that" inflexible quotas benefit from the widely held .belief that " ,civil, rights initiative," would probably 
ha\'e been struck down by courts and victims of unlawful discrImination can gain. " launch a regime in which some employ-
that emplo~'ers almost ne\:er lose go\' - ' ' legal redress:. Filled with stern -thou · ers had,'at best, a good faith but errone
ernment contracts oyer lack of affirma -, shalt -not commands. antidiscrimination ous belief that the choice of a qualified 
tive action, . laws appear, on paper. to be ,effective. But 'minority or female applicant over a 

The quota card deflects attention they fall far short of their intended objec qualified white .male would draw swift 
from some important statistical reali tives, A labyrinth oftime-consuming and legal retribution.' The' motivation might 
ties. inc!udingan 'acceptable single .complex proced.ural hurdles.' som!!times " differ· from that which drove employers, 
digit unemployment rate fC!r the general generating years of delay, wears down and to discriminate openly and with impunity 
work force; a double-digit unemploy defeats most employment discrimin'iltion against :nonwhites and women before 
ment rate iot blacks-at twice the gen plaintiffs, ' . , ,modern civil. rights laws ,became effec
eral. rale-ar.d data'sho\',ing women's Also. except for sexuaJ' harassment, the, tive in the 1960s, But the consequences 
wages ::tllI lagging behind those of men Supreme Court has madeit difficult to win a would scarcely differ. 
performing comparabJe work, , discrimination case with anything short of 

'.Reginald A/U>yne is a professor of law at 
the UCLA School oj Law. 
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Ap Associated Press 

Faulty-Products Bill F{~aIIY Moving To House, Senate Votes 

By MARCY GORDON 

Associated Press Writ.er 


, " WASHINGTON '(AP) - Senate moderates prevailed Wednesday in 

limiting a bill aimed at reducing the incentive for American~ to 

sue. ceilings on damages would b~imposed only in faulty product, 

cases under the com~romise drafted by Senate ~nd.House negotiators. 


The much broader Republican "Contract with America" package 

'passed by the House last year would have limited punitive damage 

~wards in all civil lawsuits, including medical malpractice ca~es. 


The compromise closely tracks the' narrower Senate measure, which 
passed by a 61-3.7 vote iast May. Judges could override the ' 
statutory limits ~n punitive damages designed to punish wrongdoing 
in man~ cases. But defendants in those cases also would get 
automatic rights to a new trial. 
, Sen. Jay Rockefeller, o-W.Va., an author of the Senate bill, 

,'said House Republicans dropped their demand for a sweeping rewrite 
'of the ,nation's civil litigation laws when they ,realized the Senate 
would not pass it, nor would President clinton sign it. 

"It took all this time for them to finally come round and 
understand," Rockefeller said. 

Clinton had threatened. to veto the broader version, which had 
been pushed by Senate Majority Leader and now GOP presidential 
front-runner Bob Dole. 

, House Judiciary Committee Chairman Henry, one of the House 
negotiators, called the compromise "a solid downpay~ent on 

long-needed reform of o~r current otit-of-control legal system." 
"The give and take of democracy means that someti~es you have 


to settle for a sandwich instead of the full meal," saId Hyde, 

R-III:. ,,'. 


, It wasn't immediately clear whether Clinton would sign the 

compromise, which the Senate could vote on early next week. White 

House officials have said Clinton would support a bill covering. 

damages from defective products, although he has criticized some 

features included in the new measure. 

"It's taken more than a,d~cadeto get this legislation this far 
and, I hope the president, as an attorney himself, will see how 
desperately we need it signed into law," said.Sen. Slade Gorton, 
~h~. , ' 

, The l~gislation represents a milestone ina 13-year bitter 

battle pitting business interests against consumer groups and trial 

lawyers. '. 


Businesses have contended for years that such a measure was 

needed to create uniformity out of. divergent state laws on product 

liability ~nd stem a tid~ ~f frivolous lawsuits. ' 


Consumer groups and trial lawyers counter that such a change 

would. deprive' people of legal redress against manufacturers of 

unsafe products . 


.... ...- ..... ... 
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.7-Meas~re to Reform . '.openly tllreatenirig a presidentia.l veto. .an American job·creation boom." 
Th.e legislation, which business has The bill would give new protection to 

sought for years, would establish uniform manufacturers and distributors of prod, .Product ~iability federal standards in cases over products
ranging from faulty toasters to machine ucts, including caps on punitive-damage 
tools, The conference agreement tracks a awards, which are intended to punish 
senate version that was narrowly cleared . or deter wrongdoers. ,It would. exempt 
last May. and rejects a sweeping overhaul retailers and wholesalers from getting 
of the civil justice system previously ap-' dragged intpsuits in most cases. and give a 

.i. Cleared by Conferees 

BII a WALL STREE'T JOIJRSAL Slaff.Reporier 
proved by the House, . . break. to deep-pocketed defendants inWASHINGTON - House·Senate con· 

ProPonents called the, measure a mod- cases involving large awards for "pain andferees said they reached agreement· on 
landmark product·liability legislation, but est and needed effort that would spur suffering" damages. 

the outlook for final passage was murky. 
 the development of new technologies while At. the same time. the final version 
. ,The agreement. sets th~ stage for a preserving rights of cons'umers to sue, !!pesn't include a proposal by conferees to 

showdown in the Senate, probably next . For House Republicans, the legislation protect charitable groups from large puni
week. Approval in the House is \irtually . is a' downpayment on fulfilling a.key tive awards: ,Congressional staff said the 
assured, though Senate'passage is consid· . provision in theContractwithAm~rica, ' conferees weren't able to agree on final 
ered.too close to call. The White House has House Judiciary· Committee Chairman language, and that members intended to 
also expressed concerns, but without Henry Hyde said the bill would "unleash seek separate legislation.

--'-
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'94 RulmgEndeclRace-Based 

-. . -. • ,.'<', 

... Districts as Remedy 
, ' , 

By NEIL A. LEWIS , trlcts on the bellef that people .of the Repre!lentatlve Nydia M. Velaz·. 
WASHINGTON, Feb. 26 _ Draw.' same race or ethnic· background quez, whose mostly HiSpanic 12th 

think alike bore "an uncomfortable" Corigressional District of New York 
lng diStricts domJnated' by ,black or 'rese~blance to political apartheid." '. was deemed unconstitutional today: 
HtspanJ.c voters to Insure that they Sucli diStricts, she said, violated the became the 10th member of Con. 
have a chance to elect candidates of equal protection rights of white vot: gress to swfer such a fate since 1994. 

. their choice was a main remedy used ers.' '.' There are at least two other chal. 
to broaden minority participation In Since then,.the Supreme Court has lenges by white voters to COngres- . 

. ' electoral poUtics UDder the Voting struck down other districts, offering slonal diStricts pending.tn South Car. 
RlBhts Act of 1965. " .' . the ' ambiguous, guideline th~t they .oltna. and Illinois. Suits have also 

But In 11194. a narrowly divided . are' unconstitutional If· they were ,. been filed challenging. state legiSla· 
Supreme Court began questioning drawn "predominantly" or "prlncl· . tlve diStricts in Georgia, louisiana 
that method wben the justices were pally" for racial or ethnic 'reasons. and North Carolina. 
confronted with a bizarrely shaped "The Court's rulings don't lead ,to . In a sense, the iSsue of racial or 
district In North CaroUna,draWll ex· any obvious answer as to Whether ethnic rediStrlt:t1ng Is ~ new version 
pUcitly to elect a bl8ck candidate to any individual district meets the con· . of the affirmative action debate that 
the House of Representatives. The. stitutlonal standards," said J aeque- gripped ~e judiciary for more than 
Court majority seemed especially of· line Berrien, an associate counsel for .. two decades . and provoked heated 
fended by the serpentine shape of the the NAACP Legal Defense Fund lric., debate. The majority and diSsenting 
district, which wound for .160 mtles which has. been Involved In many of opinions in the Supreme Court cases 
through partS of 10 counties, COlUlect· the Voting Rights Act cases. Ms. demonstrate how race remains the . 
lng black population Centers fro~ Berrien. said, "The practical upshot greatest unresolved issue at the In· 

I 
. Durham to Gastonia. . . is that there has to be a case-by-case tersection of law and policy for the 

Justice Sandra Day O'Connor said determination by the cOurts on each .justices.· . . 
the practice of creating such dis- district." ' Justice O'Connor, who has proved 

to . be a crucial swing vote, hu ar. 
gued . In essence that the country 
should get beyond race. The classic 
liberal answer, embodied In the 
court's minority opinions, Is that 

.' 	race has to be one r,.emedyusedto get 
beyorut . race. 

The Supreme Court's Intolerance 
toward districts drawn exclusively 
.to,help minority groups elect one of 
their own spawned another debate: 
whether white voters would ever 
elect a nonwhite to Congress. 

Last November provided an an
, swer of sorts. The five black mem
, . bers of Congress whose districts 

were redrawn to eliminate black vot. 
ing majorities werere-elected easily. 
Lee Parks Jr., the lawyer who suc
cessfully challenged two black-ma
jority districts in Georgia, said that 
the' results demonstrated that black 
voters do not have to be In the major. 
ity of a district to have black repre

. sentation. 
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u.s. Court Outlaws aNew York District 

Drawn for Hispanic Voters:, 


. , 

By CLIFFORD J. LEVY 

A Federal court declared yester

day that the mostly HIspanlc 12th 

congressional DiStrict in NeVi York 


. City was unconsUtutlonal because 
race and ethnlclty were the doml. 
Dant factors used to draw It. The 
rulingls expected, to lead' to new 
boundaries for many oUhe clty~s 14 , 
Congressional districts, forcing 
some IQcumbents to defend their . 
seats in the next elect10n in unfamU
tar neighborhoods.

ThetJtree-judge Federal panel in . 
BrooIdJn said It was abiding by re
cent decisiOns. handed down by the 
UDited States Supreme Court. which 
found that legislative districts 
shaped mostly or solely to increase . 

. therepresentatlon of racial and eth
: Dic groups violated the 14th Amend· . 
, merlt'S guarantee that all people be 

treated equany.
"The 12th C.D., as a majority La· 

tlno district, would never have been 
created" If not for explicit racial and 
ethnic criteria. the panel wrote. 

It said the number of HIspanic 
; residents had been so Important ,in 

drawing the district that a sophisti
cated cOmputer program was used 
to find people with HIspanic sur
Dames on voter registration lists. . 

The panel ordered the New York 
State Legislature to ,reconfigure the 

I district, now represented by Nydia 
M. Velazquez. a Democrat, setting . 
the stage for what Is likely to be a 
tumultuous battie in Albany, where 
conflicts over legislative borders 
have often proved so intractable that 
the courts have had to resolve them. 

In fact, the effort to give the 12th 
District a Hispanic majority suc
ceeded only alter a lengthy political 
skirmish, In 1992, alter months of 
bickering, the Legislature agreed on 
a Congressional redistricting plan 
aimed at increasing the chances of 
more Hispanic representation. 

The Legislature acted reluctantly. 
under pressure from a Federal co~rt 
that had threatened to impose Its 

own plan. But the Supreme'C8urt would mOst strongly affect two adja
later ruled , that districts drawn pre- cent districts, the seventh, repre-, 


. dominanUy for racial or ethnic rea- sented by, Thomas J. Manton, and the 

sons are unconstitutional. ed by I B
The 12th District stretches from 14th, represent Caro yn . Ma-
Brooklyn to Queens to the Lower Ioney. Both are also Democrats. ' 
East Side of Manhattan, a conglom- . Under one scenario, the LegIsla

ture could shift some non:HlspaniC ' 
eration of mosUy Hispanic neighbor- residents to Ms. Velazquez's district ' 
hoods that looks something like Ink'. 	 ' 
splotches from a Rorschach test. ." whlle moving some Hispanic ones to 

-4 . 	 the other two districts. 
~Ie district's bo~dary changes 'But the 12th District' borders on ' 

seVeral other districts as weD. so the . 
·~rectlon 813 times, acco~ to tes- . resulting malteover could affect as" 

ony described in the panel's decl- . many as six other representatives. . 
sian.The odd shape recallsdlstricts' . The Legislature has untll July 30 to ' 

. with black majorities in Texas, Geor- approve a plan. which Gov. George ': 
m . . E. Patak1 must sign.. If the deadline . 
..a and North Carolina that the Su~ Is not met, the cOurt coUld """"int Its 
preme Court has ruled unconstltu~ ""t'..... 
tional in recent years. Those decl- own experts to redraw the diStricts. ' 
slons represented a new drive by the Mr. Patak1 said he had not yet read, 
court to scrutinize whether states the ruling, but he said he supported:' . 
were engaging in unconstitutional the gist of the Supreme Court's; 
racial and ethniC gerrymandering. earlier declslons. . , 

After some of those earlier rulingS, . "It Is far better," he said, "to have. 
new district boundaries were drawn districts that malte geographic and' 
and speclai elections were held. The sense in' other ways ~ that· don't 
Federal panel in Brooklyn did not stretch miles and miles through un

,call for a new election yesterday, related neighborhoods and across 
apparenUy deciding that any geographic boundaries." 
changes in the City'S Congressional The three judges on the panel that ' , 
Districts should be in place for the Issued the ruling yesterday were Jo
1998 election. , seph M. McLaughlin, Sterling John-' 

Ms. Velazquez was elected to the SOD Jr. and David G.Trager. The; 
seat in 1992 after a bitter primary lead plaintiff in the lawsuit was An- . 
.vlctory over RepreSentative Stephen gel Dlaz, a hospital administrator' 
J. Solarz,a powerful nine-term in- who ran as a Republican against Ms. 

cumbent who had to run in the dls-' Velazquez in 1992. 

trict after his own district was lost in The decision came in response'to a. 

the reapportionment process. motion by the plaintiffs for summary . 


The 1990 census showed that New judgment, meaning that the panel. 
York had gained fewer people than believed that the evidence was so 
other states, so its delegation in the overwhelming . that there was no' 

" House of Representatives' waS need for atrial. . 
shaved, from 34 seats to 31. Mr. Diu's lawyer, Robert D. Pop-, . 

.Ms: Velazquez said yesterday that per. said Mr. Dlaz believed the ma-' 
she would appeal the decision to the jority Hispanic district marginalized 
Supreme Court. "I am deeply disap- and segregated Hispanic people. 
pointed," she Said. "It is a sad day 
for equal justice for communities of 
·color." 
. 	 Officials in Albany and in Wash

ington said the Legislature's move to 

redraw Ms.' Velazquez's, district 


,O~ 
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{ 'Race haste' 


ntakes waste 

THE RACIAL BEAN counters at the Justice Departm'ent 


surely have taken leave of their senses. There can be no 

other explanation for their hell-bent determination to 


play the race card, even when it means a stacked deck against 
black and Hispanic New York students. ' 
, In a bizarre racial analysis, the department reinstated the 


school board 'in Bronx,.District 12 - which Chancellor Rudy 

Crew had suspended and replaced with thfee trustees. Justice 

officials said the suspension violated the Voting Rights Act, a 

law set up to protect minority voters, 


"The minority community literally had no input into the 
. chancellor'S selection of the three temporary trustees," wrote 

Deval Patrick, who is stepping down as the department's top civ

il rights official. Good riddance, 


The facts in this case undercut the theory, as facts usually do 

with rigid ideology, Starting with the fact that Crew. is. black. 

Oops. Doesn't that mean "the minority community" actually had 

quite a bit of input? 


, 'The Justice Department noted that there are 46,918 regis
. tered and parent voters in District 12 - 90% black and Hispanic. 

It neglected to mention another number: Only 1,233 actually 

turned out for May's elections in District 12 - 2.6% of the eligi

ble voters. . 

, But locked in a time warp, Justice has proposed a 1960s solu


tion for a 1990s problem. Racism was not the issue in District 12. 

Home-grown incompetence and corruption were. To lise the 

'civil rights law to protect inept officials 'merely on the basis of 

their race is obscene. And stupid. ' 


Other numbers Washington ignored: District 12 has been per

enially under investigation for its poor performance. Only 23.20/1.' 

of its kids read at grade level; only 42.3% are on par in math (city 

averages are 41.6% and'58.5%, respectively). . 


Albany had a chance to fix this mess when Crew wanted to 
, postpone the May elections. Instead, the Legislature agreed to a 
new law that led to this snarl. 

Local officials have rightfully rallied behind' Crew; Mayor 

Giuliani even called the decision a case of "some federal bu

reaucrat pretending" that he knows more than a chancellor ... 

about what's in the best interest of children." Indeed. 


The ruling must be overturned on appeal, lest its caricerous 

thinking infect other districts. But it dramatically illustrates the 

I~ed to take power out of the hands of the local boaras. 


- That means Albany can delay no more. The leaders must call 
a special session to strip the local boards of hiring power. That, 
will put an end, to the nonsense 'of federal bureaucrats protect
ing the people who are robbing children of a decent education, 

, , 
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Exit Deval Patrick 
,Giventhe positions he had taken since his instaI- the side of~. Thxman, who sued the school disinct 

lation as head of the Justice Department's under Title vn of the 1964 Civil Rights Act. And 
. Civil Rights Division, it becomes clear that interestingly, the Justice Department during the 

Deval Patrick's most salient qualification for the job first year of the Clinton administration alSo worked 
he is now leaving was that he didn't have much of a with Mrs. Thxman helping her case. But in 1994 Mr. 
paper trail. The Clinton administration's first choice Patrick took his post as the Civil Rights guru at Jus-
for the job, Lani Guinier, got hung out to dry by Mr. tice. One oftUs first acts in that office was to pull the 
Clinton himself when her left-wing racialist acade- rug out from Mrs. Thxman. Not omy di~ Justice stop 
mic writings were widely'disseminated. Yet it is helping her; Mr. Patrick filed briefs in support ofthe 
painfully apparent that Mr. Patrick shared Ms., school board's system of race preferences. In,1996 
Guinier's views on matters of race. As an advocate the Third U.S. Circuit Court ofAppeals rebuffed Mr. 
for racial preferences in employment, ed'~t:~tion- Patrick by striking down the Piscataway quotas. 
and even elected political offices, he made an excel- Mr. Patrick was also a prominent critic ofthe Cal
lent king to Ms. Guinier's "quota queen:' ifomia Civil Rights Initiative. the ballot measure call-

Mr. Patrick was always careful to couch hisambi- ' ing' for an end to the state's affinnative action poli
tious left-liberal agenda in the unobjectionable Ian-, des. He denounced CCRl and its goal of 
guage of"equality, opportunity and fair pIay." But in "colorblindness" as "just a high-sounding concept 
practice, "equality" was not what Mr. Patrick had in intended to block society's progress toward equal 
mind (at least not equality before the law, as opposed opportunity." The voters of California disagreed, 
to equality ofoutcome). Mr. Patrick has been a pow- and voted toend the quotas and preferences that have 
erful force in the Clinton administration pushing the done so much to poison race relations in the United 
view that the color ofone's skin is a compelling char- States. I , 

acteristic in the eyes of the law. It was Mr. Patrick's We can be thankful that Mr. Patrick met with so 
sbop at Justice that fought so hard to maintain racial- little Success in tliese high profile conflicts. But it 
ly gerrymandered Congressional districts. Fbrtu-, would be naive.to think that his passion for race
nately, Mr. Patrick lost each of the four race-based based 'solutions to social problems has not inflicted 
districting casestbat he argued before the Supreme unfairness on untold numbers ofpeople. Who knows 
Court. how many lostjobs ordidn't get them in the first place 

Mr. Patrick was also on hand to support one ofthe becauSe they didn'teIijoy membership in one ofMr. 
most egregious recent ex:amples ofaffinnative action . Patrick's prefelTed classes? In any case, senators 

, run amok. In the midst ofa budgetcrunch, the school ,would be wise to scrutinize whomever Mr. Clinton 
board in Piscataway, N.J. fired Sharon Thxman - ultimately chooses to fill Mr. Patrick's shoes. The left
who happens to white - so that Debra Williams, a - liberal establishment- in which the advocates of 
black teacher, would not have to be let go. Their qual- affinnative action loom large - has put the brakes 
ifications were comparable (they were even hired on on the repopulation of the Clinton team, the better 
thesameday),somuchsothatthePiscatawayBoard ,-to vet new appointees for liberal puritY. The civil 
ofEducation made no bones about the fact that it laid rights desk at Justice is one of the positions the left 
off Mrs. 'Doonan because she was white':'- the board will try hardest to fill with one of its own. Keeping 
wanted to promote "diversity:~ , ' the racially diVisive tenure of Mr. Patrick in mind, 

The Bush administration had entered the fray on the Senate should not allow it. · 
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,;..:. SUP~EME COURT PREVIEW" 


BY !RIEhlAR[D,,6:~,lREUBEN 
~;.;,/:.,: ;:;,;,';'1 

", :,hR,eligi'on!and ,polItics, always are 
aidelicatelmi'Xoi,:ButputtheD,ii inthe 
context :.ofa !pOWer'!,Itrriggl€!: between 
twoioranchesoHhe;fe,dellalgovern~ 

~~,.r-j,:. ,/.~),!~:·,;,':}s'""~~ ;<. 

meI1t,:' add: subthemes ,of' national ,basi's:'review;; rather than:traditioll
policies onrace;'ahd:states:;:rights; '. aI, f'strict scrutiny." ,C' ,,\\'\1: 
and<you:'have'iall'fthe' 'ofa 
potential ,landmark; 
U;S;'Suprem·~eoutt.~'; 

. SucHdsc:the ,rriix" 
Boerne:v;:Flores;'Nd., 
gued-'before;the:Cou.rtiln-"".I'ieJDruhT. 
ar:y;,. , . . on 
pute .' ,the!.I..",UL<1u}.va,yu'j" 
licKarchdiocese" 'iIi ,ban::ffi:lto.lllC)\'::H 
Texas'; and'·ml11111.clp 
the nearby. cOIri.rnLUIllit:Y'.:,ot;.;~,)erne;!11 

.w,ho; •. "•. u"",,",u; 

actds unconstitutionhl,because it 
exceeds' congressional poweI';.,;an ,;.i 
a.rgUml?Ilt 'rejected,lby the.;5th;U~S; 
Circuit !Court 'of Appea,lslbasedin 
New, Or.leans;,which :reversed,and" 
remanded' theDistrict,Couresrul~ 
ini{for the' city,.73F, 3dA.352 &1996). 
:~, (Jln,,the Sup:r;ero.eCourti the:case 
has taken 'ori'la: larger, significance 
as, .the ~latest;chapter in a .g:nowing 
power • struggle. between the CoUrt 

··fi LqAft~r,heavydobbyin:g,'),bY-)feli" 

gious;groups;l.€ongress ,passed 'the 
Religious FreedomRest9ra'tiorrAct; 
42iU;S.8,·,,·200015b,e{iseq.;;to,'rein
st~tethe strictscnitinystanda~d:' 

. '. :'iSt.;';l-j i.>',." .,. 

Constitutional ,Can ,Of Worms.'" 
,l :.;;'Now,theissue has;boomeranged 
back,to.,the justices,oll"the question 
of Congress'.;power to:oveITide the 

and€!ongn~ss over .theiscope',of fed~':'CourtoIla matterJofconstitutional 
eral1lt;lglslative"power. ,!For:much.of . interpretation!'" ..,' :. 
this century,. that-powe'r: was".seen 
as essentially unbridled: ,.Brit, 're
sponding to' statest ,rights concerns, 
the . RehnqUist Court recently has 
beeri chipping away atthab citadel 
with increasing intensity..' 

The ,Court itself initiated, the 
religious spin on the' federalism 
mattell:in 1990, when it issued a 
controversial ,decision' in Employ
ment' Division;" Department of Hu-

Richard C. Reuben. 
andjoi.trndlistin,Culver City, 
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man ResourceiDlJ5.iSmith; 494lIJ:S, 
872, that claims tmder the free ex
ercise <ela1l'se;/ofif,th1:J,,;Fitil1t "iIDIend~ 
rpenhbai:ied"onfaciallyneutriilH,aws 
of/general)applicability ;wotildf:be 
subject, onIy;toi. deferential lllational 

. .... Archbishop 'Flores; along with 
the Clinton administrati6n~Jliberal 
andconservative"members'ofrCon
gress, ,and an,army'ofre)igiousor
ganizatiohs,contendstheJ'awis'well 
within Congress' ,"power "to enforce, 
by appropriate legislalion;': ;consti- . 
tutional guarantees urider:Section 
5 of the 14th Amendment· 

. But BoeI1,le officials,' property 
rights proponents! and other critics 
of;the'.statutecontendit, :is . uncon
stitutiomrl bec:;lUsethe power of Sec
' " " , 

PRESERVATION PHOTOCOPY 

. 


tiori.5 <is: limitedYto,:~Motcement 'Of 
the:.14 th.Amendment"{guarahtek,' of 
dueprocessf::ahdi ,! equals>.pl''Otectlt:>n', 
and it may,hoVbe'rextende'a to bther 
constitutionakdomaIIls;rl.'lrh b.,.' 
",'.!';.;rProfessor:; i:A:1E(" Dick"Howi:ud . 
oHheI'Univel'sity!'o'fV,irginia School 
of,,;Lawjir{l €ha:r.lott.esville'l says' the 
substantiv~·,scHpedb£.iSection '5·:Jh'as 

.. ,:heen'f:.a:n:t(open :questi6n 
.o/sincelJ,tlle"iG.ourtfs·li,1'966 
idecisionlr,in 'Kdtzenbach' v, 

': Mdrgani'384f(§.E;;164'ij sug~ 
gested: thatl;ft{couldibe,~a 

die·o'...C4U'VH' 

, (civiVI"ights' 'and 
. other" "anti~discl'iiniriation 

la'wsli's 'buHt;: in'lp:a'iF:t;on;a, 
sweeping,understanding df!Section 
5"-a poin't "tinderscored' in~ipowerftil 
amicus'briefsfiled in,]Elotes~bJ the 
AinericaIiBarAssoCia'tion and,the 
National' Associationii.;for'·theio'Ad
vancememt of€dlon:id 'Pe'ople'(whlch 
urged the,~ustices to~:;up'hola the 
Religious Freedom ResttJration Act 
-arid arob"ust inteipretatiO"nof Sec
tion5. . l,:~;; 

John E. ·Nowak,a pro'fe'ssot at 
the' UniversityonUinois:Collegeof 
Law' in' Champaign/sugge'sts· the 
Court maychboseolo letth'e Se-ction 
5 issue simmer'and decide Flores'on 
other grounds. ". ir", ;,.' "'::'. ;" , 
• .But he sees th,e debate as just 

begiiining, leading: eithet'to 'a·' con
tinuing; powerful congressional role 
in ada.ressing:racialdisci-imination . 
and other social problems"or "back 
to where' we were·' 100; years ago,» 
when judfcialhostility rendered 
such efforts all'buHutile. 7
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Other courts had given 
shrift to sex offenders' claims 
harassment, Chin indicated, citing p-ossibility that the regis
torrents,qf., PHlJ1ic, ir~ :tl).!lt ir,a~n,$~, te~~iL6ifepd~,r. :w~l\ ;be :sl,l~j~qie~l:to'
down on 'offe'll'ders ; aft~r' h8tifiCli~ >, puBlic 'stigMa'~antr'~tra6ism;" 'the' , 
tion. In New Jersey, one man was court concluded in State u. Myers, 
driyen, out.Qf.,town.~after; reporters 923fIt2d)024',{1996):Y, .:S: 
~nd" the,J:lual'dian ..AngeISllstake'd :r::,:;::,h ~,!"j 'l.·;.!",~,.\! ,.:,,:,:',''';., " 

out hishouse.·around!the.,clock.· Supreme Cour1isJurn:MayBe;Next,,: :!,' 

'.: ;,In NVashingtOIl;. st~t~,., .8. zre ,;",}'MeanwhiJ'ei',back{iii..:Washing~ 
leased offender-'s., home,;w:as:burned tdn,',\the!U .S,; Suprell,1e) ComMUted 
to the;gro~d. Artd'in,anotherlNew the'i;analytical :applec~,·dn:~·J:)ine 
Jer$ey inci~eiit, :t:wo~menbroke;in:to . 19.96~'whenjtl;uled:inUnitedBtates 
a:house":wh~re;;pplice,had:disclosed u. Ursery, 116 S. 'ct:, 2135; that,civil 
that ,.asex:offender iliyed:, However; drug-asset.' forfeitures ;are, nob pun
they,.beat up,and.seriously iI.lju.r~dishll,1e:q.t 1l!lg.er th~ d,9uble jl;lopar9y. 
a.visitor,·in.. the; •.house; whom they 
mist09k...as~.the sex ..offender. 
... Chin~8'a,halysis ,of,the 

legislativ,e history1left; end 
his/·mi.ndLthat, 'although .. 
YorlS:..:nener.al-:AssemblY . 
crafted.·the· ,statute's 
S.hQWia.;regUlatory . . 
Speeches.:re:v;ealed, , 
re~l·pur.p:ose~iWas, to 
. .;: :." TBJepeat "''''..... '''''''•...,. 
pecially those that 
are. the!·human.· 
waste,::":,Chin auote:d', (me~:'lef! 

. as'~~J"~~~'''' 

. _-I. 

enlaw,:~G,igs: 
The New JerseySupreme .Court 

has ruled, iiJ.:'1firJ.'i:lrCijziilTYio/iBroii(J; 
belt, 683 A.2d 543 (1996), that a 
municipaljuuge:tyiolatedrjtlle,lstate 
coue.Of judicia1',conduct when:lie,ap
peared~,regtllarlyi ·on{,'telev,isiolll i to 
commEl,pt .0n',pendirig'Gases.in·other 
jur-~sdictions;. .'jncluding\:.the,).O;J. 
Sinipsoh:criminahtriab (1.:: 

" 't'} ,:r9dge,E:variiW.;:BroadbeWs)ap~ 
peatance~;.onithe!Court;'PW'network 
:and on the CNBC',progranr;Gertild6 
Li~e yi6lated:lthe 'judiciall;conduct 

U.V.JLOU"..·." oUG'u, directsjudges to '''abL 

li(:-.comml·ent!.about'a 

~~~IT 
c07:WQrk~r ,: .ishmentf@d;;thus ': New:.iYorkls··highest coud ruled 
fo~;rap~ , sodomy. but three others in Bahillr,u: ;Rosa;,' .. 89"N;Y;',;2d:'>14 

. But.un.lik!'). the. 'New; ,Je~sey, and notification (;);996);:Hha't /dehtist~'jwht)').depy 
l\Te:w Yptk pr,ovisioQstthat:proyided upheld treatment-to p~tieri.ts known .or:sus~ . 
for ,the l'cont~olledr, notification, to .. '., In pecte'd"ito:Jbe'.HIV~positiveJaf,e com::, 
the public.of,the presence ofsex of- U,S;,Supreme ;Court mittirig,Un:lawful:discriini:hation~n '. 
fenders" in "their. communities, the peal of Myers. The '\~1\The·.Coill:t:of App~als:)J:jasedjts 
:Ki:lnsas :statuteall.o;wedanyone .,to the justices,"how·. decision oh;aliolding,tnabdent'al of-
wa:lk"into,,·the : local sheriffs office me~tfor. ,ex post ficesare/;place!'!.'of,public ac~'onimo~ 
andobtai:~ ,the names ,and,address- Iight:of;Ursery, dation!~£ undenthel.· state" !human 
esof sexofrenders. . . .. . Given: .the rights law, Although dl:mtal' services 
.. ' "FOFii::. to' 'be. available to the issues and. the;deep ':'maybe c:onductedon privlite'prem

j:niblic is an invasion of the crimi- lower courts, it is a isesand.by.a:ppointment,'suc~·places 
nals\.1,'ights tp privacy," Schmidt's Supreme;Courl,will are generally ,open, to all, comers;" 
sist~r:;. ~eni,. told :legislators during post facto question;;·· . stated,the .couri: cl L '. c.:: 'i' 

headrigs,;~But .i!,!n?t,it an. invasion :' And, ,considering. .' :;·The court held thaUhe human 
of rightswihen those criminals turn usual pI;actice' of-ruling rights [statute must be liberally. con.; 
around,· and;·rape or murder inno- as possible, all that . strued to accomplish ~ts.purposes; . 
cent individuals?". mainsto ..be seen is 'just While recognizing.concerns of 

'J;'he .Kansas. Supreme Court pigeonhole the justices health care proViders,ovet,potential
did not view it that, way in. striking for· notification. . . ly contagious. conditions, the court 
down the statute's: notification pro- . Eventually, ·ofcourse, pointed out that'"the very essence of 
vision in.the caseof.Kym E. Myers, post facto issue will go away as . '. the Human Rights Law, is that per-
a disbarred lawyer: and.twiGe unsuc- offenders convicted before .passage sons withinthe.reach oHhe statute 
cessful cQngressionaLcandidate who of the .registration statutes die off. m-aY."J!~t pick and choose those 
pled no.contestto .sexually ~ssault- The only .problem is. that waiting againstwhom they discriminate." 
ing a 17-yearcold·girlin his.office. may entail a terribly high cost.. . .~, ,t"JoseP'h Wharton 
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1at''s·Ahead 
ForAffirmativeA~tion 


BY LINDA CHAVEZ 

. ,or the fil"!'Ot time in the 30-year his
lOr) of affirmali\e action pro

'grdms. mlers finally got the chance 
to \\)ice their opinion on the contron~rsial 
policy. By 54 percenl to 46' percent. 
Californians "oted on Nm·. 5 to ban racial. 
ethnic. Dnd gender-based preferences in 
~:...l: ,:d~: ...;i",:. ~':I;';:·'YI.Lil. .:h.': "',lII:;;:ct
ing, The mea.sure is likely to affect policy 
nn! '~nh :n C::ifn:n::l t>wr:ll~,l n..tiOf1~h. 
E"en Pre<;idem Bill Clinton m:!) be :orced 
by the CO.UI'1>. (n:"gres~, :JI:'d ',he --.)ler· C 
~impl) end the dr,il>i\'e practice of counting 
hy race and sex. 

Som~ two dozen states allo~\ ballot ini
timhes.and several are potential targets for' 

F 

Proposition 109-type measures. Arizona. itl~e u~onstitut!onal-the American Civil 
Colorado. Florida. ~nd Michi!.!an are oood ILiberties Union and the Lawyers 
prospects f~r b~lIot initiati\e~ in the "'next Committee for Civil Rightc;.among others., 
couple of eJecllon cycles. The success of . . :-- ,.' . 
such elTon, will rest in large pan on what ; have a~rea~y fjJe~ su~t to blo~k Its Imple

, !he administration couhrc"{)nstructively aim I 
liS resources at encouraging more of these 
programs. Most civil rights 'aavocacy 
groups reject such programs, however. 
because so many current affirmative action 
recipients would be ineligible to participate 

' under those criteria. since they come from 
middle class families and are frequently 
second-generation beneficiaries. But the 
president could decide that such programs 
repre<;ent the only. fea<;ible chance to sal
vage any remnants of affirmative action. if 
~. he might find willing allies among' the 
Republicans in Congress. 

The courts. too. will play an important 
rok in ueciding the ultimate fate of atfirma

' tive action. Although it is almost inconceiv
able that Proposiiion209 opponents will ' 
s.ucceed in their effort to declare the illitia

happens not only in Califomia but also in 
"'·ashington. D.C. 

PRESSURE POINTS ", 
Despile hi, promise to "mend'" Dffirma

tive action afler a thorou~h redew of all 
federal programs. President Clinton has 
done \inuall) nothing to change the status 
quo. Passage of Propo~ition 109. however. 
will increase the pressure on him from both . 
"ides in the affinnative action debate. ! 

Proponent, ofracial, preference will like- : 
Iy pressure the administration to attempt to 
block or. at least slow the effects of 
Proposition 109. espe..:ially in higher educa
tion. The ;lJminj~!ration cook! ~t·,.:-rnpr. to 
use its authority under Title VI of the Civil t' 

Rights.Act. which bars discrimination in 
federall) a~siqed programs. to pressure : 
s.:hools to come up with new ways of . 
increasing minority enrollment, for exam

, pie. Some colleges already have changed 
their affirmati\'e action programs to target 
low-income students and ,those who are the 
first in Illeir Lrdlies Xl attend coUe~<!. and 

~e~~allon In Callfornra. chargl.ng thai' pro
hlbltl~g preferences on the b~sls of race ~r 
sex Violates the equal protecllOn clause-II 
is possible that the federal courts will once 
again shift position on racIal preferences. 
The majorities in both Adaralld Constrllc
tors Illc. \'. Peiia. liS S. Ct. 2097 (1995), 
and City of Richmond ,·.·J.A. Croson Co .• 
488 U.S. 469 (1989), which struck down 
the most egregious government-mandated 
preference programs. were slim. Change is 
espeCially likely with respect to higher edu
cation. where Supreme Court rulings have' 
traditionally been less than definitive. After 
all. it was the muddled decision in Regents 
of the Ulfil'ersif), ofCalifornia 1\ Bakke. 438 
U.S. 265 (1978). that encouraged schools 
(and by extension, employers) to' come up 
with the racial and ethnic diversity argu
ment that now undergirds most affirmative 
action programs. , : 

Here. too. President Clinton could hold 
the key. if he has the opportunity to appoint 
e\'en one or two new justices. the balance 
could tip away from colorblind justice 
toward racial preferences once again. . 

Proposition 2~measure adopted in 
California. was straightforward enough: 
'The state 'shall nO.t discriminate against. or 

.grant preferential treatment to, any individ
ual or group on the basis of race, sex, color, 
ethnicity, or national origin in the operation 
of public employment, public education. or 
.public contracting." Despite the initiative's 
innocuous ,language. opponents ran one of 
the dirtiest campaigns in recent memory to 
defeat iI, In the closing tW9 weeks of the 
campaign. anti-209 forces ran television ads 
featuring David Duke, images of burning 
Ku Klux Klan crosses, and Women being 

. ~tripped of their clothes to try to scare vot
ers.intorejecting the measure. While ulti
mately unsuccessful, these efforts no doubt 
depressed the margin of victory from what 
might otherwise have been a complete 
blowout. Why the hysteria? The scurrilous 
tactics of some proponents of affirmative 
action suggest just how bankrupt the policy 
itself has become. 

Affirmative action began as a modest 
effort by the federal government to encour
age employers to recruit· and train minority 
workers (and~ later. women) in jobs from 
which they had long been excluded by dis
crimination and social practice. From the 
time of President Franklin Roosevelt. suc
cessive administrations issued orders mak
ing racial discrimination illegal in firms 
doing business with the. federal govern

ment; In 1965, Presi~ent Lyndon Johnson 
issued Executive Order No. 11,246. which 
not only forbade discrimination but man
dated "affirmative action" on the part of 
federal contractors "to ellsure that appli
cants are employed. and that employees are 
treated during employment. without regard 
to their race, creed. color. or national ori
gin," (Prohibitions on the basis of sex were 
added in 1967.) . 

Nothing in the original meaning of affir
mative action hinted thi11 the program 
would ever require racial or gender prefer
ences. quotas. or set'asides. Nonetheless. 
within a few years of its issuance. Execu
tive Order No. 11.246 became the justifi
cation for a wide range of practices 

, '. CO(J1{( 
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designed to ensure hiring a~d pro~otion 
by race and sex in ~oth the public and pri- . 
vate sector. When the Congressional. 
Research Service reviewed federal pro
grams, in 1995 to determine how many 
incorporated race and gender pref~rences. 

, 	 it found more than 160 such programs. 
ranging, from mandating hiring and, pro
motion "goals" for federal contractors to 
awarding "preference points" to minority
or ~omen-owned banks for capital assis
tanceprograms. For 30 years. affirmative 
action has been used to justify lowering 
job standards. eliminating or radically 
altering employmenl tests. and race- and 
gender-"norming" test scores to boost 
those of minorities and women. all in an 
effort to increase the proportion of minori
ties and women hired and promoted. 

PUBLIC OPINION 
The public's reaction to these practices 

has' been consistently negative. Although 
the vast majority of Americans favor equal 
opportunity in.hiringand promotion. nearly 
two-thirds oppose racial preferences. 
according to mosl polls taken over a 30
year period, Sensing thai there was no 
broad-based support for 11lcial preferences 
in California. opponents early on senled on 
a strategy to paint Proposition 209 support
ers either as out-and:-aut racists or as sexists 
whose real goal was to drive women from 
the workplace; 

None of the opponents' tactics succeeded 
in defeating Propositio,n' 209 3,1 the polls. 
But no one should De surprised that affirma
tive action advocates will use any means 
necessary to protect preferences. On the 
other hand. the newly re-elected chairman 
of the House Subcommittee on the 
Constitution. Charles Canady (R-Aa.). has 

. announced he will again pursue a federal 
law to ban preferences. Most important, the 
majority of the American people consistent
ly reject race and gender preferences and, 

.. as the California vote shows, they can now 
demonstrate their opposition at the polls. 

Linda Chavez. is p~esident of the Wash
ingtoll, D. C. -blued Center for Equal 
Opponunit)'. and was director of the U.S. 
Commission on Civil Rights during the 
Reagan administration. 
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___ YOUR ABA / MIDYEAR MEETING REPORT 


EqualitY'in Law Schools Elusive 
Discrimination and_harassment persist, Women's Commission reports 

A report produced by the ABA 
Commission on Women in the Pro
fession andintroduced to the public 
at the midyear meeting finds both 
subtle and overt biases against 
women continue to be problems in 
American law.schools. 

ABA President Roberta Cooper 
Ramo presented' the report at .a 
press conference, saying, "If we 
don't consistently look to see if we 
have problems, it becoines too easy 
to assume that the· number of 
women in the profession and the 
passage of time alone will take care . 
of the problems." 

Ramo said the report, Elusive 
Equality: The Experience of Women 
in Legal Education, is important 
for a number of reasons. She laid 
out four: 

• The report shows incidents of 
discrimination are not isolated oc
currences. Rather, they happen 
throughout the country and at 
every level of legal education. 
. • It establishes that key ad
ministrative positions within law 
school faculties are too infrequently 

Cory Amron is concerned but optimistic. 

chaired by women. 
• It documents continuing re

ports of harassment and disrespect 
by male law students toward fe
male students and faculty. "It's sur
prising to us that we have male law 
students who fail to understand 
that it is part of their ethical oblig
ation to treat women faculty and 
their colleagues with respect," Ramo 
pointed out. 

• It suggests what will make 
things better: "The person at the 
top-the dean-;-must indicate by 
every means possible that law 

schools will not tolerate discrimina
tion against women," Ramo said. : 

Cory Amron, immediate-past ~ 


chair of the Women's Commission, ( 

joined Ramo and told reporters she ! 

does not see the report's conclu- : 

sions as particularly bleak. ~ 


"It's a picture that we are very ( 

concerned about," Amron. said. 


, "There are consistent and persis
tent obstacles to women receiving 
the best education they can in law 
school because of gender issues, 
and there are persistent glass-ceil
ing obstacles within the faculties of 
law schools." 

But, Amron. added, "There are 
lessons to learn globally without 
pointing fingers at particular 
schools." 

Amron expressed her optimism i 
after a meeting on the report with:' 
law school deans, "I'm very pleased': 

. to tell you the deans had a spectac- ~ 
ular response. They talked about. 
their own experiences and how they. 
handled some of these problems··;.: ..•.. 
successfully." ~~Jf,t: 

. -Steven Keeva : 
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. l1l L FRAN~ meant for American minorities goes 


. . - _&~ instead to a non-citizen." 


Privileg~ 

loophole 

Most people think of affir
. mative action as a set of 

. . legally established priv
ileges for racial minori

ties and women, and in fact the orig
inal purpose ofthe afflrmative action 
system was supposedly to redress 
past wrongs endured by those 
groups. But there's more to the saga 
ofthe policy, and now it develops that 
even those indigenous Americans 
who are supposed to benefit from 
afflrmative action aren't getting what 
they're supposed to get. 

That's because, as a new study 
. shows, non-white immigrants are 
increasingly eligible for the privi
leges in hiring that affirmative 
action institutionalizes: Sponsored 
by The Social Contract, a journal 
that keeps track ofimmigration and 
population issues, the study was con
ducted by the journal's senior ana
lyst, James Robb, who finds the 
results distinctly distasteful. "Since 
affirmative action is a fixed pie:' he 
says, "the slices that go to newcom

. ers are slices taken away from 
Americans." . 

How has this happened? fbI' one 
thing, it happened because lawmak

ers didn't pay attention to the very 

laws they passed. Not only has Con

gress ignored or tried to whitewash 

the breakdown of immigration con

. trol in the last 20 years, but it's even 

enacted laws that let immigrants 

claim the same benefits that affir

mative action was supposed to grant 

-native-born groups. 

In the Immigration Reform and 
Control Act of1986, Congress adopt
ed a provision that barred discrim
ination in hiring on the basis ofUcit
izenship" status. As a result, 
immigrants of the qualified racial
ethnic groups can now expect to be 
hired by firms seeking to satisfy 
their affirmative action quotas. 1b 
meet tJose goals, firms need only 
hire employees of a particular ~ 
racial-ethnic background, regard
less ofwhat country they come from. 

As Mr. Robb writes, "If most 
firms give no preference to Ameri
cans over non-citizens [due to bar
ring discrimination because of citi
zenship], and an immigrant's 
racial/ethnic background places 
him in a hiring pool highly sought 
after to meet affirmative action hir
ing goals, the immigrant may sud
denly find himself at the front ofthe 

How much this loophole forks 
over to non-Americans is suggested 
by the racial composition of recent 
immigration into this country. In 
1993, for example, nearly 75 percent 
of legal i~migrants came from 
countries whose citizens are gener
ally considered members ofthe non
white racial-ethnic· groups eligible 
for affirmative action privileges. 
Every job these non-Americans fill 
isa job denied to native Americans, 
white or black. 

In D.C., for example, Mr. Robb 
reports that 60 percent ofthe minor
ity set-aside contracts awarded by 
the city in the late 1980s went, not toO' 
the black American firms that were - 
supposed to get them, but to firms 
owned by a family of Portuguese 
immigrants. The Small Business 
Administration awards about half 
its set-aside· eontracts to· firms 
owned by immigrants or the chil
dren of immigrants . 

It's not just American business
men who get the short end of the 
affirmative action stick, but acade
mics as well. Universities are not too 
particular about asking where their 
professors come from, but when 
Stanford University inquired about 
its own faculty, it found that more 
than halfits ethnic faculty were for
eign-born. In the hard sciences, for
eign-born Asians now receive 10 
doctorates_for every one earned by 
a native-born Asian, and 46 percent 
of all science doctorates go to non- . 
citizens, who are mostly ethnic 
minorities. 

As a result, since universities 
have affirmative action quotas 
imposed on them too, they tend to 
satisfy those quotas simply by hiring 
foreign-born scientists. Again, nei
ther white nor black noryellow ben
efits ifthey were born in the United 
States. 

The long march of immigrants 
through an affirmative action sys
tem that was never intended to ben
efit them ought to be one more rea
son to abolish affirmative action 
entirely, but the Republican major
ity in Congress seems to be getting 
some frosty footsies on that matter. 
OK, if they don't want to touch affir· 
mative action, they could at least 
start controlling immigration, so 
Americans could get what the sys
tem promised them. 

.Yes, but the Republicans seem to 
be stalling on that too. After a while, 
if Republicans won't touch affirma· 
tive action and won't control immi· 
gration, you have to ask, what are 
Republicans good for at all? 

Samuel Francis is a nationally 
syndicated calwnnist. 
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CORDMEYER 
I ' 

:Immigration, security .. .and··,' · -or3 percent-are selecte'd on the . . . afilirmatlye lll1pact' ~~~~~~eti:;~es~:~~~:

j Mr. Stem IS stating the obVIous 

, . ' when he comments that "an immi·De,~ rm' ' s d gration policy that-admits around a 'l\J 10 move over ue million pe~pl~ a year without 
regard to skills IS a luxury we can 

A Gallup International Poll no longer afford." 

I
n a recent speech to the Nation- , found this year that, among the A demo from the Uni· 

, al War College, Dan Stein. the many millions wanting to leave the versity of , Dr. William 
, executive director of the Fed· overcrowded Third World the Frey, has detected another unfor

eration for American Immi-' United States is the first or serond ' tunate result of our current policy. 
gration Reform (FAIR), made some ,choice as a destination. As Mr. As poor immigrants move into an 
essential points in the growing '~te~ w&rJlS, '~y loophole in our area, whites and blacks move out
debate over immigration policy. unnugrat;lon process Will produce . and low·skilled immigrant workers 

While President Clinton reminded uncontrolled waves of immi~ have fewer chances to work their 

us this week that we are a "nation' grants." Already, the U.N. High way up to middle-class jobs. Balka· 

of immigrants:' Mr. Stein, in a sober COmmissioner for Refugees esti- nization and alienation are the 

recital of the facts, informed his mates at 16 million the number of result. In Southern California, for 

audience that nearly one-fifth of refugees residing outside their instance, there exists a radical wing 

our foreign-born residents came home countries, while another 26 of young Mexican-Americans who 

here since 1990, while the Immi- _ million are displaced within their claim that the United States has 

gration and Nat'!lralization Service own borders. "stolen Mexico" and that is has to 

hasjust laUnched a new program to . With' itS structure of entitle- '. be returned. 

try to reduce the huge backlog of ments, free education and compar- , Since 1970, an estimated 10 mil· 

immigrant applications for citizen- atively low population density, the lion illegal immigrants have come 


to the United States, and the deci·ship. United States is still an attractive 
' The vast majority of these new magnet for Third World refugees-


entrants have settled in six states: although high tax rates and declin- sivepassage of Proposition 187 in 

California, Florida, New York, ing quality of life make it less 1994 in California isevidence of the 

'Iexas, Illinois. and New Jersey. A attractive to the most successful depths of the public: ~~on. In 
quarter of the 4.5 million most ,and talented. Mr. Stein warns that Mr. Stein's view, "Eliminating the 
recent immgrants came from Mex- unless we develop more effective expectation that those ~ho make 
icoand are twice as likely as native· border controls and reduce immi- the attempt to come will be per
born citizens not to have graduated gration, we will simply be over- mitted to stay is the single m~st 
from high school. Behind this whelmed, as parts of California important component of e~ective 
mounting population pressure is a'ppear to have been already. immigration control." ObVI~usly, 
the fact of explosive worldwide pop- Schools, hospitals and housing Will this requires the prompt closmg of 
ulation growth, The United Nations continue to deteriorate under the existing loopholes and procedU:f81 
estimates that 90 million people are rising tide of uncontrolled inlmi- reforms ensuring the q,;uck
added each year to the human pop- grati'on. removal of any person not entitled . 
ulation of the planet, which now It is not enough for Mr. Clinton to to be here. . 
totals an estimated 5.6 billion - remind us that we ate a "nation of .Mr. Stein makes a.strong ~ for 
and is expected to reach 10 billion immgrants." It is time for him to the development In the Un1ted 
before leveling off. demand ofCongress the changes in States of a system that Will enab!e 

, . One of the predictable conse- immigration law that are required officialAand employers to ascerwn 
quences of this surging population _ and to push for the reforms that 
groWth in the undeveloped worJd is· the U.S. Commission on Immigra- a person's US. citizenship or immi
spreading environmental degrada- tion Reform under Barbara JordaD . gration status with a .machi~e
tion and ethnic conflict, exacerbat- 'has proposed. readable device. Most mdustrial
ed by a desperate flight from rural ized countries have such 
to urban areas in search of jobs. ldentification systems, and .our . a time when our economy
Mexico City. for example, has 1> needs a highly skilled andedu technolop' is certainly capable of A;:grown from a town of 3.5 million in . developlDg a ,quick, reliableted workforce, Mr. Stein 
1950 to 18 million today, The Unit- method of checking a person's stapOints out that we are admitting
ed Nations estimates that between tus. The first step will have to be a"an ever-growing number of 
1987 and 2025, the urban popula national birth-death registry as .aunskilled, partly educated people." 
tion of the Third World will have data base to verify citizenship. It!BOf the more than 1 million perma

late - but not too late - to regam~ by 2.75 billion. nent immigrants who come to the 
control of our borders.United States each year, only 40,000 

Cord Meyer. a specialist in for
eign affairs, is a columnist for The 
Washington Times. 
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however, that ads alone are not sufficient to . 
bring a claim. People who allege age dis
crimination also need to provide compara

n~ . ',> r:if;·t'Ortu,·i'~v. ! ....,' 
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BY CARRIE JOHNSON 

I Law finns, beware: Those help-want
ed ads may land you in hot water with, 
the Equal Employment Opportunity 
Commission, 

Firms routinely take out classified 
advertisements seeking to hire associates 
who are a set number of years out of 
school. The problem, according to the 
Washington field office director of th,e 
EEOC, is that such language may constI
tute unlawful discrimination against older 
job applicants, . 

.-The EEOCis currently pondering 
whether to file suit agail)st the D.C. office 
of New York's Epstein Becker: & Green 
over a charge filed by a disgruntled 52
year-old antitrust and labor litigator. The 
lawyer, Stephen Koslow of Rockville, ' Md.• claims that the finn discriminated 

against him by not granting him an 
interview for jobs advertised for 
associates "between two and six 
years out of school for its 
antitrust/litigation practice," and 
"between four and seven years out of 
school" for its MedicarelMedicaid 
practice. (The ads were placed in the 
July 25, 1994, issue of Legal TImes). 

The commission is also suing a 
New York recruiting business for 

. accepting job postings from law 
finns and companies that allegedly ~ 
discriminated on the basis of age 
and national origin. 

L 

! 

EEOC officials decline-comment on 
these cases, but say such complaints 
should teach law rums and recruiters that 
they need to watch carefully the way they , 
seek attorneys. I 

"Our view is that the ads give out a ! 

signal," says Susan Reilly. director of the 
EEOC's Washingto!) field office. "I've 
got a problem with the ads, and I've. also 
got a problem with the practices that un
derlie them." 
-:rile EEOC's scrutiny comes at a time 
when finns are stepping up their rec~it
ment of attorneys via classified ads, capital. 
izingon the trend toward more lateral 
movement of associates among finns. 

The number of age-discrimination com
plaints in the legal professiQn has actuallYj 

to Michael Widomski, spokesman for the 
EEOC. Last year, 45 people emploY7d 
nationally in "legal services" filed age-dls
crimination complaints with the agency. 
That figure was higher in each of the pre
ceding four years. 
. It's also true that many of the complaints 
in this sector of the economy come not 
from lawyers but from support sta!f-p~- . 
legals, secretaries, and the like. Stili, ReIlly 
suggests that other professio~s h,av~ tx:en 
actively grappling with age-dlscnmmatlon 
prOblems-and war~s that it's time law 
finns caught up. . . . . . 

"My point is that everybody is chaogmg 
in tenns of the way they do business, so 
why don't law finns?" she asks. 

. FORBIDDEN WORDS 
The basis for complaints about such ads 

is sections of the Age Discrimination in 
Employment Act that prohibit the use of 
phrases like "recent graduate" in help-want
ed ads. . 

Such descriptions as "two to four years' 
experience" while not facial violations of 
the age adt, can 'shiH the door on' older 
applicants who want to shift careers or prac
tice areas, according to Reilly. 
. '''That's a common fonn ofadvenising .•. 

thar would have a disparate impact on peo
ple who are older," says Sally Dunaway, an 
attorney in the litigation unit of the 
American Association of Retired Persons. 
"We consider it age discriminatory." 

Joseph Cleary, assistant legal cO,unsel 
at the EEOC national headquaners.10 the 
District, says that the commissio~ is . 
aware of the issue and "would certamly 
encourage finns to move away from ads 
that place maximum limits on years of 
experience. " 

Despite conflicts in rulings among feder
al couns around the 'country, Cleary says 
the commission believes that the Age 
Discrimination in Employment Act bars 
not only intentional discrimination against 
people 40 years of age and over but also 
neutral words or phrases that tend to have a 
disparate impact on the protected group. 
(The U.S. Court of Appeals for the D.C. 
Circuit has assumed that the theory applies 
under the AnEA without actually holding 
that it does.) 

Some employment law specialists note, 

tive hiring data, or show, that compa
nies exclude older candidates on the 
basis ofage. 

"[Those ads] are age-neutral," says 
Deborah Kelly. a principal who repre
sents defendants to employment 
actions at D.C. 's Dickstein, Shapiro, 
Morin & Oshinsky. "'The net they take 
in is anyone who graduates from law 
school from those years. If a law finn 
looked into that net and said, 'I don't 
want any of those 45- or 50-year-olds,' 
that's discrimination." 

Not everyone in the legal community 
is ~othered by classified ads that 
request specific.amounts of experience 
from lawyers. 

Both managing partners and local 
I recruiters say that law finns often 
I have good business reasons for tar
geting attorneys .with certain experi
ence levels. 

"When an employer needs a lawyer 
with one to three years' experience, 
they're not saying they need someone· 
who is 21 to 24 years old," says a 
D.C.-based headhunter, who himself 
went to law school later in life. "The 

i reality of it is, there are some duties that 

junior lawyers, regardless of their age, 


. need to do in order to get trained. It's func

rion control." 

The headhunter says that he has ne~:er 

been instrUcted by finns or com
panies to seek out candidates of a 
certain age, but rather to find peo
ple with appropriate experience 
for a job so that lawyers are chal
lenged by their work. can put 
their skills to use, and can devel
op new expertise. 

Paul Mickey Jr., managing pan
ner at D.C.'s Shaw, Pittman, Potts 
& Trowbridge and himself a labor 
and employment specialist, points 
to economic reasons for advertis~ 
ing for a range of experience. 

"I know we don't-and most 
finns would not-interpret a zone 
(a set range of years] as embracing 
a cap on experience," Mickey says. 
"Attorneys with different levels of 
experience are billed at different 
levels, and it can become a ques
tion ofeconomics." . 

But Mickey says he would not 
count out more ·experienced 
lawyers who apply for lower-level

>tt-ri! 2__ 
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EEOC Official Warns of I. . 


'The additional years of experi

ence are never going to be a prob
 'Age Bias in Ads lem," he says. 


At Dickstein, Shapiro, deputy 

managing partner Michael Nannes 
says that law firms can comply 
with age-discrimination law and 
meet the needs of older or more 
experienced lawyers by allowing 
attorneys to "negotiate down" in 
terms of their experience. 

"If you've got an attorney 
who's coming from another city 
or from government where they 
were beingpiii,{ii lesser s·alarj,lie 
or she might be willing to come 
in at a less-senior class," he says. 
"Lateral attorneys often don't 
want to have to come in as part
ners or very senior associates and 
feel they have to prove them
selves instantly." 

Still, hiring panners know that· 
one factOr· in Picking the nghi"per- . 
son is how well the new hire will 
fit in; older attorneys working' 
alongside junior associates can 
sometimes make both groups 
uncomfortable. 

'REASONABLE CAUSE' 
I . The case of Koslow, a former 

lawyer at the National Labor 
Rell}tions Board and the Justice 
Department, now sits with the 
Baltimore field office of the EEOC, 

which is deciding whether to bring the mat
ter to federal court. . 

Koslow, who filed his charge in October 

of 1994. has already clean:d one key hur
dle: The commission has determined there 
is "reasonable cause" to believe his allega
tions. While fonnal attempts at conCiliation 
between Koslow and Epstein, Becker have 
failed, the parties stilI" could settle the mat
ter before the EEOC decides to sue. . 

Possible penalities for a violation' of the 
age-discrimination act include compensatO
ry and punitive dainages(capped at 
$3()(),OOO for companies with more than 
500 employees). back pay (including inter
est) for the aggrieved party, and an injunc
tion to stop the discriminatory behavior. 

Neither George Sape. the firmwide man
aging partner of Epstein Becker, nor Alan 
Banov, the solo practitioner who represents 
Koslow, would comment on the maUer. 
Koslow referred calls to Banov. 

The New York case. EEOC v. Barrister 
Referrals Ltd., is in the discovery stage in. 

! 
Job orders from employers which specified 
age less than forty, p~ a limit on years 
of experience, or specified a low number 
such as 5 years of experience." . 

i The complaint also cites Barrister's 
.. alleged "referral ofcandidates based on.age 

••• and the failure to retain required 
. employment records, including resum6s." 

The Barrister case is the result of a 
sweep of recruiting companies carried out 
by the New York office of the EEOC in the 
early I990s. 

.Some who work with older law students 
worry that such cases are just the tip of the· 
iceberg. Many more lawyers are affected by 
age discrimination in the workplace than 
actually file Complaints with the EEOC 
according .to. these observers, who hav~ 
"seen older members" oftheii""iichool's gradu
ating class struggle to find work. 

"I had a student who was welI~uaIified, 
a man with a gray beard. and there was no 
doubt it affected his job opportunities." says· 
Charles Craver, a professor and employment 
law specialist at D.C.'s George Washington 
University Law School. "Some people get 

nervous having to supervise someone 
. ., who's 10 years older than !hey are." 

Craver says !here is "no question law 
firms are hesitant to hire entry-level
people over 3O--and cenainly over 40. 
And if you're in your thirties. you don't 
have the protection of federal age-dis
crimination law. They just have to grin 
and bear it and look for anotherjob." 

Anna Davis, director of career ser
vices at George Mason University 
School of Law, says that law school 
advisers are sensitive to age discrimi
nation, but that most law firms deny 
the problem exists. 

'''I do think among firms that some 
consideration is given to how old [can
didates] would be when they are going 
to be considered for partner," Davis 
says. "Given the equity that would be 
put into that person, in all honesty I 
can't say that's irreIevanL" 

The real tragedy with aie-discrimina
tory ads is that they are easily avoid
able, some recruiters say. By merely 
inserting an "at least" in front of the 
"two to six years' experience required,~ 
firms can immunize themselves against 
ad-based age-bias complaints. 

I. For example, Flo Frye, ~n attorney 
,search consultant at Arlington, Va.'s Frye &. 
, Sher Associates, Inc., says she places ads 
:seeking a level of experience. 
•such as junior-. mid-, or 
. senior-levels, rather than· 
using a range ofyears. 


And the federal govern

ment often· gets around this 

problem by merely indicating 

a minimum range of experi

ence. The government also 

frequently lists a job title and 

salary range in its help-want

ed notices-something pri

vate firms rarely do. 


Age is not always a Iiabili
.,ty .ill the job_Illarkc:tpl~,.9( _ " 


course. 

"Wh~n you're put in the 

door at a law firm, age can 
be a huge advantage," says 
Kelly, the Dickstein, Shapiro principal. 
"Sitting at a conference table, a· client 
wouldn't say, 'What is this, my kid?' 
when you're runl'!ing a m~ting," she says. 

Still, in a highly competitive legal mar-

I· ket. candidates need all the help they can ,I
get. 

"Some of these folks are in a tough 
enough spot to begin with," 
says Raymond Fay, a partner 
in the D.C. office of Chicago's 
Bell, Boyd &. Lloyd. "A 
grandmother who's gone back 
to law school will typically get 
a government job, and even 
then she may be considered 
weiltl." 

George Mason's Davis says 
that older women may even 
have an advantage over older 
men in looking for their first 
job as a lawyer. ' 

"It's one of those areas 
where women may get the 
benefit of the doubt:' she 
says. "Some interviewers 

. have praised women on rais
ing families or changing careers, whereas 
with a male counterpart the assumption is 
they had a midlife crisis. There may be 
more sinister assumptions made concerning 
their decision to pursue a second career." • 

the U.S. District Court for the Southern 
District of New York. Barrister is a New 
York recruiting company charged by the 
~mi.ssi0l! with accepting "discriminatory 
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Army wan~ more than 1/2
. a few good wome~~~ ..ow~ ~~:
.. 

Women are 13.70/0 ofthe Anny,a 
service that is battlfug sexual 
harassment vigorously, hoping to 
attract enough new recrw'ts

,0
t 

make that percentage even higher. 
By Steven Komarow 
USA TODAY 

The Anny is struggling to 
end sexual haramment not just 
on grounds of equality, but be
cause tI:1e service needs all the 
women it can get 

"If a secret blast went off 
right now, kililng all the wom
en, the Army would cease to 
function," says Ii CoL James 
Sullivan, spokesman for the 
Anny's personnel branch. 

Sullivan's words are an over· 
statement, but only sllghtly so. 

Women make up 13.7% of 
the 495,OO().soldier Anny and 
the percentage Is rising. I~ the 
year ending last Sept 30, 20% 
of recruits were women. De
splte a sexual-harassment 

· scandal, the ftgure rose to 22% 
from October through January.

The Anny says there are just . 
not enough smart men enlist. 
ing. Last week, it lowered re
cruiting standards below that 
of the other services. The 
Anny now allows 10% high 
school dropouts. up from 5%. 
Women, who score higher on 
Department of Defense intelli
gence tests, keep the standard 
from sllpping further. 

Women also are less likely to 
get in trouble with police. In 
the Navy, they are less likely to 
miss a ship's departure. They 
enlist for a longer period, sav
ing trainfng time and money. 

· But critics have seized on the 
sex harassment scandal at the 
Aberdeen, Md., training camp 
to launch a broad review of the 
y.'isdom of so thoroughly mix
Ing the sexes in uniform. 
· The House National Security 

Committee plans hearlng5 lat

. er this month. Conservatives on 

the panel suggest that the 
Anny has been naive in train
ing women and men in the 
same boot camps, and in wid. 
ening the jobs open to women 

""'6
and serving on warships.

Defense Secretary William 
Cohen, a fonner Republican
senator, says he won't order 
the Anny, Navy and Air Force 
to return to training 
without compel evidence it 
would solve problems. 

. quite well," Cohen said during 
a visit to the Anny's Fort Jack· 
son, S.c.. boot camp last month. 

After 20 years of liberaliza· 
tion, only the Marines have sep
arate tra1nlng. and that Is only 
at entry level The Marines, 

. who have by far the fewest 
women and smallest percent· 
age. say separate boot camps
with temale drill instructors 
give women a better chance to 
get used to Marine culture.

Women In the Service say
the cure for harassment ot 
women Is to have more worn-
en, so they are not seen as t,(). 

kens and inferior. Women v.;ho 

fought their way up the com
mand ladder chafe at any hint 
that the Integration of the past 
two decades will be reversed. 

Air . Force Ii CoL DenIse 
Travers, commander of a Los 
Angeles-based recruiting
squadron, says the Air Force 
has few men-only jobs. If you 
don't p~ In women, "you're
basically separating out 50% of 
the population. Then you have 
to dig deeper Into the rest of 
the population and pun out 
some not as wen.quaWied." 

--------low," she says in an interview 
"We really want to recruit at the Us. base in Tuzla. 

=:::~~!~wa:: w~~~~n:::~ 
=~ jJf:::;'='~'::' 
~~~;=.vy~~::.:: 
cer of the USS Tortuga.
Howard Is a 1982 graduate of:sN:~Ylli~:~~~ 
clam was stillall·male. Until 
1994, she was banned from 
combat ships like the one she 
now helps command. . 

Now, women serve across 
to Include 11"1..,, combat jets the !leet except on submarines.

Wben President Olnton or
dered a missile strike on Iraq 

last fall after President Sad· 
dam Hussein attacked separat
1st Kurds, on one ship it was a 
woman who ordered "fire." 

. The Navy approached sexu· 
"It seems to be working (al integration aggtl!$ively. In· 

stead of gradually adding wom· 
en, it amigned large numbers. 
When the USS Eisenhower be
came the Ibst aircraft carrier 
~th women, the Navy as-: 
SJgned 500 in a crew of 6,000. ; 
, But critics say the services I 

~:an~:~:'s~= 
:~~~~~y:~e:::n:~ 

. she says. she can see In the 
men's behavior that the Anny 

!:~'!!r~e no-har8$ment 

"A lot of guys, they're afraid 
to say ~ to females, cor
reel them in any way," Sim
mons says. "They say, 'I don't 
want to get brought uP ..on. 
'charges.'., .... 

i 
i 

have given women extra· many cases to look at Anny 
breaks 10 examinations for I service," he says. 
coveted jobs, such as pilots. : , The scandal has stunned an 

And sometimes, those worn- Anny that prided itself for suc· 
en tum out to be bad invest· cesstul racial Integration, and 

I ments. The Anny Is .. ghfi....-a it assumed sexual Integration
la It ~'6 was going equally well. Maybe 

wsult ftled last week by a te- it shouldn't have been so sur. 
~e helicopter pilot, a West prised. A Pentagon survey re
Pomt graduate. IiEmma CUe-, leased last May said that 55% 
vas wants to quit the Anny so I of women reporte4 harass-
she can breast feed her 9
month-old daughter. For her 
$500,000 io education and 
~ at taxpayers' expense
she made a commitment to 
serve until May 2000. 
IiCoL DenIse Voweu. chief 

Anny lawyer In Bosnia, says 
t=n=troenL there has 

"I can't say that it doesn't go 
on In any particular unlt, but 
the indicators I would see of it 

To keep women from tum
ing away, Anny commanders 
say they must reamure recruits 
of their seriousness. 

Maj. Gen. AI Lenhardt, chief 
of Anny recruiting. says the 
scandal caused 25 female re
crotts to back out before their 
reporting date. That's out of 
6,000 in a de1ayed-entry pro
gram. To keep that number 
down. he says the Anny "is get. 
ting the word out to everyone 
else that the Anny Is sincere" 
about ending harassment 

Young women are "leery in 

ment durIng their careers, 
_"mng fro 1 d ts 
...."'" m ew commen ' to sexual assaults. In the Ariny.
45% of the women felt conli
dent they'd get an "honest and 
reasonable" response if they 
reported harassment 

Now, Anny leaders have 
launched prosecutions and 
new procedures. Young female 
recruIts follow a "buddy rule." 
They stay In pairs so they're 
never alone with drill instruc
tors or other superiors who 
could coerce them into sex. 

Army leaders say they'll 
make it work - because they 
have little choice. 



Navy 

Marines. 4.90/0 

1S,20k 

Rari of women in the Anrti 
Percentage of various Army ranks that are women, as of Jurie 
30. 1996, the most recent figures available: . 

OffIcers Enlisted personnel 

L~~i~~{i;~,,;,.~;3,~.·. 
First/master sergeant 7.9%
:P/iiOOii'se' '. c,;.";; ..~..,. 

~!L ,1t~ 
Staff sergeant 11.4% 

~~~1~~a.ii1~~~ 
CorpoiaVspeclaJist 15.8% 

:~~rif~JIL~r~6~ 
Private 17.0% 

I. More fighterS in the force are women 

More than 13% of active-duty U.S. military personnel are women, the Pentagon Says. The Army, rocked 

, by allegations of sexual harassment and rape of female soldiers by superiors, has the largest number 
of women. Wome~ in the military: 

Portion ofmililary 13.3% Number of women, by InIdI 

., . 

who are women 
Army 

Air Foree 

Navy1.2% 1.4% 
~~ Marines 18,397'65 '70 

Female oIIicers. enlisted peisomeI . 
Overall, 13.3% of the offICers and 13.3% of the enlisted 
personnel in the military are women. Percentage of officers 
and enlisted personnel, by service branch: . 
IT~~~:';,~~>?ci;(4:i2'~~¢ftceril~;,:~'enlistec(~ 

Air Force 15:6% 16.?OAt 

78,471 

Increasing portion of Anrti enl'1SIees are women ..... 
25% 
20% 
15% 
10% 
5% 

0%'$6 '97 

--------------;·22.1% 

.;JL.::;::::::;:;:;'" 

\/\-...\- f1 


Army hot line . 
gets 7,500 calls 
in four months 

In the four monthS since 
drill instructors were ac
cused of raping recruits at 
its Aberdeen, Md.. training 
school, the Army has had a 
1000 of sexual harassment 
complaints. 

A hot line has l~ 
7,500 calls, of which 1,183 
were deemed serious 
enough for foDow-up. 

At Aberdeen, 13 men 
were charged, seven wUh 
criminal offenses that could 
result in prison terms. Six ' 
cases involve lesser charges 
that could mean discharge 
ora IDe. 

J-fl- 97 

.",' 

Four of the criminal de
fendants awaIt COUJ'1s.mar
tial. Two have been dfs. 
charged under clrcum
stances the Army won't 
discuss, citing privacy rules. 
The seventh Is on trial. 

.Of the six other cases, 
three resulted in guilty IDd· 
Ings, two not guilty, and one 
was dismissed because the 
complaint was about an of· 
fense for which the soldier 
already had been punished. 

The highest-prolile case 
is that of Sergeant Major of 
the Army Gene McKinney, 
the Army's top noncommis
sioned omcer. He's being in
vestigated; no formal 
charges have been made. . 

l

f; 
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'Together' .only wilY 10 win, 

commander tells her men 

By Andrea Stone 	 Ida Grove, Iowa, in 1972 to enlist, as a private in'4" (

USA TODAY .. " 	 what was then the Women's Army COrps. Back 
then. she had to wear skirts. no slacks, and 

FORT STEWART, Ga. - As first days go, it .wasn't allowed to fire weaponS. Today, Law· 
was a good one. U COL Susan Lawrence's 123rd" 	 teRce commands 630 soldiers, one in five of 
Signal Battalion took just 4~ 	 them women. The signal bat·" 
hours to put up radio and COVER STORY" "tallon's mission seems to con-
phone lines for a 1 (kIay infan.. tradict guidelines "devised to 
tty field exercise last month. keep women out of combat 
At a lafe.Digbt briefing, she led 30 omcers and reach the battlefield Irst, ahead of the infantty 
noncommlssioned omcers in a rousing rendition" and armor, which ban women. " 
of the 3rd Infantty Division's Dog/ace Soldier: "I For two decades, the US. military has been 
eat raw meat for breakfast ••. " integrating women into the services. There has 

As midnight approached, the Army com- been friction along the way, butfor the most part 
mander retired to her camounage.covered tent the Pentagon says having women serve along. 
Climbing inside her sleeping bag. Lawrence side men in all but combat arms has improved 
tucked her unloaded 9mm pistol beneath the the callber of a force that now depends as much 
pink Ilowered pillowcase. 	 on brains as brawn. 

Lawrence has come a long way since she lett But now COngress is rethinking gender integration. A sexual 
haraSsment scandal has brought a torrent of complaints, most 
from young female recruits who say their instructors treated 
them worse than the men, subjected them to coarse language 
or, in some cases. forced them to have sex. 

The queStions before a congressional eomInittee "later this 
month: Has the grand plan to make women in the service 
equal to men failed? Does training men and women together 
create a combustible situation that guarantees trouble? Should 
all service branches train men and women separately. as only
the Marines do now? " 

And then there is the ban on women in combat jobs, a situa
tion that some say breeds contempt for female soldiers and 
feeds into the problem of sexual harassment 

While policymakers wrestle with those issues at the Penta
gon and on Capitol Hill, soldiers in the field offer their answers. 
Many want to train as they will fight together. 

"Women aren't going to go away from the armed forces," 
Lawrence tells men. "We're going to go to war with you." 

But female soldiers still battle sexual harassment - unwant
ed sexual attention or worse - as well as sex discrimination. 
Months before Qle ~al misconduct scandals at Maryland's 
Aberdeen Proving Ground, this base was rocked by charges of . 
sexual harassment against the omcer Lawrence replaced. The USA SNAPSHOTS® incident prompted an investigation that uncovered widespread 
misconduct, mostly of the "Hey, baby" verbal variety, at Stew
art and nearby Hunter Army Airfield in savannah. 

Everyone is on guard, especially men. "You've gOt to watch 
what you say, watch what you do," says Sgt. Melvin Tripp, 31, 

. in an all-male field artillery 
~~~~~ umt 

Some women complain 
that exclusion from combat 
presents a "brass ceiling" to 
advancement, but inost In
terviewed here recently are 
happy with the range of 0p
portunities open to them. 
They are, as they say in the 
'Army, hoo-ah - an all-pur· 
pose cry combining gung
ho, caIWlo and right-on. 

"We can do anything a 
man could do," says Sgt. Ma· 
rie Bridgers, 42, hammering 

a stake holding camou8.age netting over a radio truck. "We 
can't all be secretaries." 

£ " , .. " .. 
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Spec. .Julie Carrigan. 20, of Palm B8y, Fla., a Black Hawk 
helicopter crew chief who teaches preschool in her off-hours, FeritaIe soldiers
loves soldiering. "There's nothing like shooting live ammunI
tion out of a moving helicopter •.. nipping and curving and 
you're hanging out the window with the wind whipping through have few mentors your hair - that's amazing," she says. "So is picking up a cry
ing baby and making her stop." 

Women here are helicopter pilots. military police, tank me
. chanics,lntelligence Officers, chaplains, ammunition handlers, 
parachute riggers and radio operators. And while the Penta
gon doesn't like to publicize it, men and women routinely share 
tents. "There is an art to getting dressed and undressed in your 
sleeping bag," says Maj. Susan Oliver, a public affairs officer. 

Thafs not necessarily the view from all-maIe units. Six Brad
ley Fighting Vehicle crew members took time out from morn
ing exercise to list reasons women shouldn't tight in combat 
Lack of physical strength and endurance. COncerns about hy
giene. salty infantry language. .. 

But after they jogged off,thelr platoon leader, 1st U Ste
phen Grenier, predicted women would till combat jobs within 
a decade. "It's fear," he said of his men. "If it doesn't work out, 
they fear they may pay dearly" with their lives. 

"A lot of guys think we're second<lass citizens," says COm
mand Sgt Maj. Becky Bruce, 44, the top NCO in a 568-member 
quartermaster battalion at Hunter. That view is common in 
integrated units where women hold traditionally male jobs. 

After seven years in the Army, Sgt Lula Grundy, 29, com· 
mands a motor pool with 10 male mechanics. She says that as a 
young recruit she worked for a tough sergeant who loaded her 
and another female mechanic with more work than their male 
counterparts. The treatment contributed to the other woman's 
decision to. leave the Army. But Grundy stayed,

"You just have to be Strong," she says. . 
And good. Female soldiers say they must be better than men 

to advance as far. 
.Going in for a job interview, "I'd be in a hole 10 feet deep 

while a man would be on the floor," says Maj. Peggy COmbs, 
33. "You've got to be willing to work twice as hard. But when 
you get that respect, It's a real accomplishment" 

Female soldiers here talk a lot about respect: how proud 
they are to earn it and how sometimes they are denied it. 

Lawrence commands it from her company leaders, most of 
them male. At the evening briefing, each stands to report his 
unit's progress. Lawrence nods her head when she's pleased. 
She asks tough questions when she's not When it becomes 
clear that Capt Norm Weeks' Alpha COmpany is the only unit 
that still hasn't installed one of 50 electronic connections in the 
battalion network, Lawrence turns to give him a hard time. 

"What's the bet here. Norm?" she asks. . 
"I'n be there tonight, ma'am," barks Weeks, squirming visl· 

bly. Within hours, he reports the line up. 
Lawrence is seen as tough but fair, a fairness that has 

earned her a level of respect that was lacking before she arM 
rived last June. Then, performance marks lagged and morale 
matched this region's nickname: Low COuntry. 

Five women went to Lawrence to file sexual harassment 
charges against her predecessor, U COl. Robert Sinclair. They 
told of unwelcome embraces, touches and kisses. Sinclair, six 
months shy of 20 years of service, resigned rather than face a 
court-martial. He received an other-than·honorable discharge 
and lost his pension. He couldn't be reached for comment 

.The new 31'd Division commander, Maj. Gen. John Hendrix, 
warned in his tirst address to his soldiers, "Ifyou can't walk the 
talk, you're going to be gone." 

Sexual harassment doesn't appear epidemic In the 20,000
member division. Since October 1995, there have been 28 re
ported complaints, 19 of them substantiated and one still under 
investigation. 

But when Hendrix sent a team of female officers and NCOs 
to canvass 500 female soldiers, one of every two said she had 
received unwanted gestures or comments or knew a female 
soldier who had. Officers and senior NCOswho had problems 
were most likely to tell superiors or resolve them on their own. 
Younger soldiers rarely said anything, believing their com
plaints wouldn't be taken seriously or would lead to reprisals. 

Lt COl. Pat Mulcahy, a support battalion commander, un

derst8nds. She will long remember 1985 as a 
"tough y~ Spent fendlng off constant ver· 
bal sexual harassment from a supervisor. 
"Not enough privates know that the system 
will work for them," says Mulcahy. 38, who 
joined her troops for a field ration lunch on 
the hood of a Humvee. "When I experienced 
it, I didn't think there was anyone who 
would do anything about it" 

Women here say the Army has tried hard 
to end IlaraBnent But although Ifs hard to 
d1stiDguish a man from a woman in a Kevlar 
belmet and flak jacket, female soldiers 
stand apart in tIielr feelings. 

Women complain about having too few 
female mentors or peers. They say the 
wives of male comrades view them with 
jealousy and suspicion. Many female Sol
diers are lonely; individual women otten are 
assigned to otherwise all-maIe units. 

Away from base, female soldiers say they 
face the same family and career juggling 
act that civilians do, except that they can be 
. . .. .... ... ...... . .. .. . 1
deployed to the tield for weeks or months at 

i a time. During last month's exercise, many . 
• single parents paid round-the-clock sitters. . 

. Pregnancy complicates commanders' 
, planning. Lawrence says the same percent

age of her men had medical or other rea· 
sons to stay back from last month's exercise 
as women excused for pregnancy or mater
nity leave. . 

But a report after the Persian Gulf war 
found women four times as likely as men to 
avoid service there - halt of them by get
ting pregnant . 

Some women, like Spec. Stephanie Ben
nett, 25, a Black Hawk helicopter mechanic 
at Hunter, think the Army coddles them too 

. much. The mother of an I1-month-old, Ben· 
nett still is rankled by how the Army made 
her ~p flying and lifting heavy objects 
while pregnant 

Uke many women in camouflage and 
night suits, she expects no favors. "Uke they 
say in the Army, 'Suck it up and drive on.' .. 
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1 Dismissed, 9 Others Punishe!i 

In Hazing of 2 Women at Ci~del 


Associated Press 

CHARLESTON. S.C.; March 10-A male 
cadet at The Citadel was thfown out of school 
and nine others were given lesser punishments 
in the hazing and harassment of two female ca
dets. the military school said today. . 

One cadet was cleared. and the FBI and 
state investigators continue to look in~o the 
women's allegations for possible cdminal 
charges. 

"The college made mistakes, and individuals 
broke rules." interim President Roger C. 
Poole said. "'We have gotten the facts. We 
have heard the evidence. and we have pun-. 
ished those cadets who have violated regula
tions." . 

Of 15 male cadets who faced discipline, 
one was dismissed' and (me was given the 
next-most severe punishment: He is restrict
ed to campus for the rest of the semester 
and must do 120 hours of marcliing with an 
unloaded rifle in the barracks courtyard. .. 

Eight of the cadets received lesser punish· 
ments, ranging from shorter marching tours 
and demerits to conftnement to the barracks. 

Three implicated cadets had already left 
the school and one had received marching 
and demerits. . 

Cadets Jeanie Mentavlos of Charlotte. N.C•• 
and Kim Messer of Clover, S.C.• said the~ 
dothes were set on fife and cleanser was put 
on their heads. They also said they were 

. forced to drink tea until they ~e ill. made 
to drink alcohol and forced to stand in a doset 
while being shoved and kicked last semester. ' 

They did not return to the state military 
school for the spring semester. Two other 
female cadets have remained at the school. It 
began accepting women last June after a 
com battle. . . ' ' 

Poole said that the school has received ap
plications from 42 women who want t() enroU 

.next fait and said he hoped !hit at least 25, 
women would be' inCluded in. the freshman 
dass each year. . 

"HopefuUy this ",ill bring to a concfuSion a' 
most painful chapter in our history.~ ~oole 
said. "With these punishments. The'_9ttadel 
h?s exhausted the remedies available to it 
under the colJege's published niIes.~:- : 

The school did not identify the 'pUnished 
cadets. The dismissed cadet can apply for reo 
admission after a year. --' 

The disciplining of the cadets came after 
private hearings held by school officials on 

'March 1. The results were not released until . 
todilY. ' . .' 

Neither Mentavlos nor Messer attended 
the. hearings. . . . 

TimKulp. Menta....los's lawyer, said he still 
wants to know who in the administration 
knew what about the behavior of its cadets, 

. and when. "The administration was not trout 
fishing in Montana last semester," hE! said. 
'~They were there,and there are those. who 

. say they let it happen." 
Paul Gibson. Messer's attorney. said the 

fact that, nearly aU the cadets imPlicated 
were disciplined "substantiates the'. aUega~ 
tionsthat have been made by our ~ts and 
shows that they are true," ,.. ~.::. 

Three of the cadets could have.been ex'" 
pelled, the most severe pemllty ~l)ible, 
which would not have aUowed them,to<£eap
ply for admission. Those remainiflg in.school 
must take.sensith-ity training. '. ,,:;' 

"1 hope what we teach them is.•wlult we 
failed to teach them iasttime." ~Q9Ie said: 
The training was part of the coUe~~:plan 
for admitting female cadets. ' .".;..... ' 

Cadets. facing the more serious • .tnarges 
appeared before coriunandant boardt,made 
up of two retired military colonels.!II!<La ca
det officer. Less serious charges ~~~eard 

. by a retired colonel. ~'.:J "':' 
, . Nthough The .Citadel voluntarily.admitted 
its first female cadets last fall,.5haimori 
Faulkner was the frrst womantQ.join the 
corps of cadets in August 1995, aiter,waging 
a Jegal batt1efor more than two y~: She . 

'. dropped out during her ftrst week ofscbool. 
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5'Women Say Sex Charges 

In Army Case Were Coerced' 

N.A.A. CPo Suggests a Racial Motivation 

By PETER T. KILBORN: 
. WASHINGTON, March 11 - Five 

women who were Army recruits said 
today that investigators had coerced 
them into falsely accusing officers of 
sexual misconduct at the Aberdeen 
Proving Ground in Maryland. 

So far at least 50 women have 
made official complaints of sexual 
abuse at Aberdeen, including 27 rape 

•complaints. One officer and about 20 
noncommissioned officers, mostly 
drill sergeants, have been implicated 
since the accusations first became 
known last November, and there 
have since been complaints of abuse 
at several other Army bases. 

Five sergeants face courts-mar
tial - one was charged today. Last 
month one of the women who spoke 
today, Pvt. Toni Moreland, was 
charged with disobeying a noncom
missioned Officer, being away with
out leave and making a false state
ment under oath. 

The women, four privates and one 
who has been discharged, appeared 
at a news conference held near the 
post by officials of the National Asso
ciation for the Advancement of Col
ored People. The women said they 
had been compelled to make state
ments after promises of immunity 
from prosecution and under threat of 
retaliation if they did not. 

Which sergeants the women's 
charges involved and the exact na
ture of the charges were not clear. 
But a lawyer for the N.A.A.C.P., Stu
art Jay Robinson, said that some of 
the women might have engaged in 
consensual sex and that the Army· 
had goaded them into calling it rape. 

One of the women, Pvt. Brandl 
Krewson, said, "I agreed to tell them 
what they wanted to hear in order for 
them to leave me alone." Another 
private, Darla Hornberger, said that 
in eliciting accusations of sexual 

abuse from her, "everything they 
said was a lie." . 

Kathryn Leming, who has left the 
Army, said, "I never admitted that I 
was raped." But she said she had 
been told that under military law 
consensual sex was considered rape. 

"They pushed me and pushed me 
until basically they tried to make me 
say 'rape: .. she said. "But I would 
not do it. It was not t~e truth.~' , , 

Pvt. Kelly Wagner said, "They are 
not allowing me to speak what I feel 
because they're afr.aid that it could 
maybe help the defense." 

Paul Boyce, spokesman for the in
vestigation command, said respond
ing to the women's accusations 
would violate a "longstanding prO
cedure" against discussing active 
cases. 

In a statement, the command not
ed that investigators routinely ob
tained sworn statements. from sus
pects. subjects, victims and witness~ 
es in pretrial interviews. Those Inter
viewed swear that "the statement is 
made freely without hope of benefit 
or reward', without threat of punish
ment and without coercion, unlawful 
influence or unlawful Inducement," 
the command added. 

The N.A.A.C.P. has become in
volved because of suspicions of dis


. crimination against black sergeants. 

Most of the men implicated in the 

Army'S sexual abuse cases are 

black, and most of the accusers are 

white. "There are possible civil 

rights violations on behalf of the ac
cusers and the accused that ought to , 
be looked at," Kweisi Mfume, the 
N.A.A.C.P. president, said at the 
news conference. . 

In an interview later, he added: "I 
think it may be more than just race. 
It may also be class and rank." 

Mr. Mfume said that he was urg
ing Army Secretary Togo D. West Jr. 

to permit an independent investiga
tion of the misconduct charges and 
that he had spoken to hIm, twice 
today and would meet with him on 

. Wednesday. 
"What we do see is a very inade

quate investigation," Mr. Mfume 
said. The women were not allowed 
legal representation when they were 
questioned, he said, and they were 

, threatened and. intimIdated into 
making false accusations. "They 
were basically put in a situation 

, where they felt coerced." 
'At a brief news conference after 

the women's appearance, Lieut. CoL 
Gabriel Riesco, chief of staff to Maj. 
Gen. Robert D. Shadley, training 
ground commander, said he also \. 
could not comment on the cases. He 
said the post shared the N.A.A.C,P.'s 
concern that those involved be treat
ed fairly and equally. "Race has nev
er been an issue in this investigation 
at all," Colonel Riesco said. "It is an 
investigation of sin, not skin." 
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Army-forced 

r~~ charges, 

women say-

By Steven KOnulroW 
USA TODAY 

Five Army women, all 
white, charged Tuesday _ that 
overzealous investigators pres
sured them to 1i.le rape charges 
against black drill instructors. 

The Army denied the 
charge. 

The five, who an served at 
the Army's training base in Ab
erdeen, lvid., appeared at a 
news conference sponsored by 
the Maryland NAACP. 

The civil rights group says 
their stories add to its concern 

: theAnnyis unfairly targeting
black soldiers in its investiga
tion of sexual harassment 

The NAACP called for out
side superviSion of the Anny's 

-investigation. 
The first seven criminal 

cases from the investigation at 
Aberdeen, where the now 
Anny·wide Scandal emerged 
last November. have all been 
against black commanders or 
drill instructors. Their accus
ers have all been white. 
_"I could just keep my mouth 

shut and this would all go over, 
but something really wrong has 
happened," said - Pvt. Darla 
Hornberger, 30. 

Hornberger and the others 
said whatever relations they 
may have had with thEfdrill in
structors were consensuaL 

But sexual-contact between 
drill instructors and their train
ees is prohibited. 

The Anny "told me that un
der the Uniform Code of Mili
tary Justice, that was consid· 
ered rape," Hornberger said. 

The Army denies undue 
pressure. Lt. Col. Gabriel 
Riesco, chief of stair of the 
training center, pointed out 
that 1).0 rape charges resulted 
from interviews with the wom
en who spoke Tuesday. He said
there is no racial bias in Its In
vestigation. 
- "This is an issue about sin, 

not about skin," said Riesco. 
Charges against white men 

have been-brought at other 
bases. 

-Anny Secretary Togo West -_ 
rejected the NAACP call for an 
independent investigation. 

Rep. Tillie Fowler, R·F1a., 
who is in a group watching the _ 
Anny's investigation, said the 
Anny's probe would be under 
closer scrutiny. 

.. The Army probe, SA 

Issue of race 
injected into 
.Army sex probe 

By Steven Komarow 
. USATODAY-·· 

The Anny's high-pro1i.le in
vestigation of sexual harass
ment and other sexual miscon
duct has become entangled in 
charges of racism. 

The issue could taint aD in· 
quiry that the Anny has as
sured the public is being con· 
_ducted vigorously and fairly. 

With the use of a nationwide 
hot line and aggressive investi· 
gators, the Anny is pursuing 
more than 1,000 leads into re
ports of sexual harassment in 
the ranks. Commanders have 
vowed a thorough job, to reas
sure women in the ranks that 
they are secure and the Anny 
takes such offenses seriously. 

But the NAACP is calling for 
an independent Investigation of 
the procedures. It is asking 
whether the Anny is singling 
out blacks. The NAACP held a 
news conference Tuesday at 
the Aberdeen training camp, 
north of Baltimore. Five fe
male soldiers, all white, said In· 
vestigators tried to coerce them 
into charging their drilllnstruc> 
tors, all black, with rape. 

I 

I, 

I 

NAACP President Kwelsi 
--Mtume -said -their- statements

-


call into question the entire 
Anny Investigation. "We also 
believe there are possible civil 
rights violations on behalf of 
the accusers and the accused." 

At Aberdeen all seven of the 
men ~ with crimes so 
far are black. An eighth man 
was being charged Tuesday, 
but detaiis were not immedi· 
ately available. At least a. half
dozen more have been pun
ished for breaking Anny rules. 

"There are going to be more 
people charged," said Barbara 
Filbert, a base spokeswoman. 

. Investigators interviewed 700 
women at Aberdeen. 

Elsewhere, the Army has 
brought .sexual miscondUct 
charges against white·men. 

The most publicized sexual
harassment accusation, against 
sergeant Major of the Anny 
Gene McKinney, also is that of 
a black man accused by a 
white woman. McKinney, the 
Anny's top non-collUIli$loned 
ollicer, has not been charged. 

Because of privacy rules, the 
Annyand the women Tuesday 
woul~ not say whether their 

statements were connected to 
; the men charged at Aberdeen. 
! Secretary of the Anny Togo 


West said the conduct of the In

. vestigation will be _tested in 

. courts-martial starting in April. 

West, who is black, rejected for 
now the NAACP request. 
Som~ members of Congress 

already are moni~ring the 
Anny scandal, which spread 
from rape charges at Aber
deen last November to other 
Army bases in the United 
States and Europe. 
- "I'm- very -concerned· With 
what came out today," ~d 
Rep. Tillie Fowler. R·Fla. 
''Were some of these people c0
erced or not?" 

"Maybe we need somebody.
outside the Anny" to look at 
the. investigation, said Fowler, 
who served with Mtume in the 

, HoUSe before he left to head 
the NAACP. She suggested, for 
example, the Pentagon's in
spector general could do it 

Fowler said the Army is un
likely to pursue allegations that 
would not hold up, but the 
statements of the women por·

. trayed what may be an overly 
aggressive investigation. 

"They pushed me. and 
pushed me and tried to make 
me say rape, and I wouldn't do 
it because It's not the truth," 
said Kathryn Leming, 22, of 
Harrisburg. Pa. 

Last week, Pvt. Toni More
land disavowed her statement 
to investigators. It did not rep
resent her views, she said. 

"They put it down on paper. 
All I did was sign 11," said More
land, 21, of St. Louis. 

Lt. Col. Gabriel Riesco, 

spokesman for the Aberdeen 

school, said, ''That is certainly 

not a technique that is used." 
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Quotas after Hopwood
·	parentlytheClintonadmirtistrationjustdoes- Iy say what it said. Ms. Cantu, aSsistant secretary 

n't get it. The courts have taken an increasing- ofthe department's Office for CiVil Rights, said theMydimviev.: ofracial set-asides involving every- ruling was a ,narrow one affecting only the Uni
" thing from government contracts to student versity of Thxas' law school. She cited a Justice' 

admissions. The administration, however, insists on Department brief filed in another case "that the 
reading between the lines ofcourt rulings that could Hopwood decision by the Court ofAppeals for the ' 
hardly be more clear: No quotas allowed. ' , Fifth Circuit concerned the University of Thxas 

Consider the case of Cheryl Hopwood, a white Law School's affirmative action program, and 
woman denied admission to the University ofThxas should not be used to irivalidate the affirmative 
Law School notwithstanding the fact that her test action admiSsion program used by the University 
scores were higher thaD those ofminority candidates -ofThxas' College of ~ducation to assist in creating 
who were admitted. The school and the Clinton a diverse student enrollment for educational pur
administration defended the minority preferences on poSes!' , 
grounds that they helped make for a more diverse What words in the Fifth Circuit's opinion do Ms. 
student body. But the Fifth Circuit Court ofAppeals Cantu and the feds not understand? There was no 
said flatly that the school could not use skin color as' confusion about its meaning, not even among lawyers 

, a factor in school admissions. ' who defended' the law school set-asides. Samuel 
Said the court: "[W]e see the caselaw as suffi- Issacharoff, a University ofThxas law professor, told 

ciently established that the use of ethnic diversity the Chronicle ofliigher Education, "Hopwood is the 
simply to achieve racial heterogeneity, even as part positive law of the Fifth Circuit, and any institution 
of the consideration ofanumberoffactors, is uncon- that would disregard it does so at, tremendous, 
stitutional." Despite an appeal, from the Justice tremendous peril!' , 
Department, the Supreme Court didn't take the In this case, the peril is partly firiancial. Mr. 
case, allowing the Fifth Circuit appeals court ruling Issacharoff noted that the Fifth Circuitthreatened to 
to stand. An ever-so-reluctant Thxas Attorney Gen- impose compensatory and punitive cla.tnages against 
eral Dan Morales issued an opinion advising state college officials who defied the court and considered 
schools to drop racial preferences in admissionS and, race. Money is no object for federal officials who can 
financial-aid decisions. stick taxpayers, with the tab; perhaps Ms. Cantu 

But this month a top U.S. Department of Educa- would like to wager herown money on the Fifth Cir
tion official, Norma Cantu, wrote to Thxas law- euit's ruling. 'If not, she might consider a sound 
makers to say the Fifth Circuit ruling did not real- investment in remedial reading. ' 

,'5(0 
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',' Lawyers' for the , three' organiza-: nounced Sept. 4, Rendell called it tions last week asked U.s. District , "the most ambitious anti-corruption Judge Stewart Dalzell for a confer , program undertaken by the Philaence. They said yesterday that theyCity gets delphia Police Department in itshad tried for several months to per- " 
history" and said "we hope it can suade ~he city to comply with the 
break the cycle of corruption."

Ppess''u·P,e," ~rne;~ent and had finally lost.pa-. The agreement was filed with Dal
.I. I .I. I , • ~'More' than a half-year after' the zell, who retained control over the 

, " signing,:some of the monitoring and case., '. Ie ," the reporting have clearly slipped," Rendell said at the time' that court on' . po Ice said Stefan Presser,legal director of monitoring, would not be necessary. 
, ,', ,: ,the ACLU's local chapter. "We are' , "I pledged that the city intends and 

, ," , , ' 	 "one report 'and almost two rePorts the Police, Department intends to 
. . ' , late, That can't go on." . carry out these goals in good faith 

'.'. ,.~ .., ......... _ ... :--_ .... q~~~~e~ :~tit:: ~t~U~al~:~: arid in the very, verY-best of ourrelOrm ' ~ause ':it's time. to bring the. court ability," he said. 
, mto a more acuve partnershIp." Lawyers for the ACLU and theRendell's, spokesman,' Kevin Fee- ' 

other groups said. they were conley, declined to comment on theData on use of force' 	 cerned not only because the, city groups', complaint. "What we' have, 
had missed the October deadline, hasn't been delivered, to address, we're, going to address 
but,also because officials had given , before the court," he said.'rights grQups say. A , Feeley defended the administra-, 	 'no indication when they would pro
vide the information on the use ofmeeting With a judge is tion's efforts to halt police miscon
force.duct, citing the creation of a blueset for tomorrow. ' ribbon' commission to study the Jerome Mondesire, who - was 

problem and the appointment of an" elected head of the Philadelphia 
By Mark Fazlollah anti-corruption czar reporting di- NAACP after the agreement was 

INQUIRER STAFF WRITER rectly to Police Commissioner Rich- reached, said in an interview yes-
Three civil rights groups say the ard Neal. 'terday that he was considering 

Rendell administration has failed to "No one suggested that this would withdrawing from the settl~ment 
deliver on a heralded promise to happen overnight. No one realisti
provide detailed information about cally believes that it can," Feeley and proceeding with the lawsuit. 
the use of force by Philadelphia po- said. "I thing we are moving very , "The NAACP is profoundly disap
lice as a first step toward curbing quickly." ' pointed," Mondesire said. "If wemisconduct. ' ,-' The agreement with the groups,' 

have to go back to an antagonistic ' Lawyers for the American Civil was prompted by the city's two-year
position, so be it. Liberties Union, the NAACP and the old police scandal in, which eight 

Police-Barrio Relations Project, a officers have pleaded guilty to cor- "We have received nothing. 
nonprofit group in Kensington, are " ruptton charges; including framing, We've been dissed," 
scheduled to meet privately tom or- , robbing and beating drug suspects Will Gonzalez of the Police-Barrio 
row with a federal judge and city and perjuring themselves in court. Relations Projectsaid the city's fail
attorneys to review the city's prog- So far, 293 criminal cases have 'ure to meet the reporting deadline 
ress in making promised reforms. been thrown out by the 'courts be- was "a shame." 

Uiider,a settlement in;September cause the suspects were arrested by" "We have to bring the court in to that Mayor Rendell touted as a officers known or believed to have 
slap their,hands for failing to comgroundbreaking effort to fight po- been involved in misconduct. The 
ply," he said,lice abuses, the city was required to city has paid $4 million to settle law-


give theorganizatio'llS, by last Oct. suits by people claiming to have 

, 19, the first in a series of reports on been framed, 
the Police Department's monitoring The settlement averted a federal 
of the use of firearms, nightsticks lawsuit in which the civil rights 
and other weapons by officers. A groups planned, to seek court-or
second report is due in the next few dered reforms. The administration 
weeks. ' , pledged to appoint the blue:ribbon 

The department has not supplied panel, name a police "integrity and 

the information, according to the accountability officer," develop pro-

civil rights groups and administra- grams to identify and counsel "at
lion officials. , risk" officers, and computerize its, 


records of citizen complaints, 
A key part of the ,settlement was 

Rendell's promise to grant the 
groups br,oad access to information, 
such as the use.{jf-force reports, so 
that lawyers could monitor reform 
efforts, 

When the settlement was an
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rIn the Trenches: Haw'CiyiLRights 

,Terror in a Voice, 


-Even 40 Years 

Later, Tells a 


New Generation 

What It Missed 


By KEVIN SACK 

"I tell my children today they don'r 
Ilnow anything. You know; when 1 hear 
young folk tt;l/king about what they ain't 
gonna take, I like to sit down and tell 
'em: 'You haven't seen anything. You 
just' don't know whal it's all about. 1 
don't know what it is you can't take.' 
And when I go back to telling them 
some of my history, you know, they 
have to.perk up thei~ ears." - . -, 

, Mary Sanford, 74 
Tenant rights organizer inAtianta, 

ATLANTA, March 25 - So begins 
"Will the Circle Be Unbroken?," an 
extraordinary 26-part,-13-hour oral his
tory of the civil rights movement that 
Is about to have its prt'miere on public 
radio stations across the country.Sev
enteen years in the making, thedocu- , 
mentary uses more than 180 new inter
views and untold reels of archival tape 
to 'weave a tale of struggle and resist
ance in five Southern state capitals: 
Columbia, S.C.; Atlanta, Ga.; Jackson, 

'Miss;; Little Rock, Ark., and Montgom
ery, Ala. 

As Mrs:. Sanford suggests;. the story 

of 'the civil'rights movement has 'lost 

much,of its relevance formany !If the 


. nat,on's "young folk." But rio matter 
how jaded listeners may be about the 
unfinished business of the movement 

.or about tooay's racially charged de
bates on affirmative action and crimi
nal justice. few are likely to be un
moved by these firsthand accounts. 

"Eyes on the Prize," a documentary 
broadcast by PBS a decade ago, had 
the advantage of pictures. But in a 
region known for its storytellers" no 
method·may be better suited for telling 
the story of the civil rights movement 
than oral history, and the images ~on- ' 
veyed through deeply personal revela
tions about transformational moments 
are often chillingly vivid. , 

Listeners are transported. to; a time 
not so long ago when domestic workers 
like Dorothy Bolden in Atlanta would 
kiss the stubbed tOes of white ,children, 

Were Wah 

only to have tbeyoungsters shower 
them With racial slurs once therr 
parents returned home.' They -hear 
,tl)e childhood recollections of Henry' ," 
Kirksey, a black Mississippian who 
recounts how bis mother persuaded 
bim to stop playing With a white girl 
by telling him that she had watched a 
-black man being burned to death on ' 
the town square for consorting With a 
white woman. 

The series .lets listeners sense the 
tears in the Rev.' Dr. Martin Luther 

,King Jr.'s eyes when he entered 
Warren Methodist ChUrch in Atlanta 
to find a crowd of black activists 
Jeering his father for supporting a 
desegregation plan that many con
Sidered too gradual. It recreates the 
hush in the cafeteria at Central High 
School in Little Rock and the a.p
plause from black workers as Minnie 

" Jean Brown,one of the school's first 
, black stUdents, dumped a bowl of 
chili on the head of a white student 
who was taunting her. ' 

"You have these stories where the 
authenticity just breaihes through 
them," said George King, who pro
duced the series for the Southern 
Regional CounCil, an Atlanta:based 
civil rights organization. ,"As a docu
mentarian, the reason I've always 
been fascinated with this medium Is 
that when you get people in the mo
ment, when their memories trip on ' 

, , that actual moment in time when 
they were walking, down' the' street 
and suddenly something happens, 
their whole vocalization-changes." 

That can be heard in, the terror, 
still raw after 40 years, in the voice 
of Elizabeth Eckford, who sobbingly 
describes the day in 1957 when she 
became separated, from the eight 

, ' other black students who were trying 
to integrate' Central High in Little' 
Rock. "The mob fell in behind me:~ 
she recalls. "I thought that they were 
there' for my protection. I couldn't 
turn around because they were right 
on my heels," , 
, The power of "Will the Circle Be 
Unbroken?"nows'naturally from 
botJitJie oral nature of its storytell
ing and the pure aural nature of its 

'medium, radio. . ., 

,"Here in the South, we are heirs to 
'-legacy that is oral," said Worth 

, Long, a folklorist and civil rights 
activist who conducted many of the 

, interviews for the series. "Whether 
black or white, we are storytellers." 
, The rhythm of the, voices makes, 
for first-rate oral history, a relative
ly modern field that breathes life into 
the past through the recollections of 

'often ordinary participants. Con
ceived in the 1930's, when scholars 
and writers began tO'interview for
-,.-~~--~.~-.-~--... ~' . -.--.- .. -- .. _."-

mer slaves, the field gained populari
I ty in the 1970's with the advent of the 
. cassette tape recorder. _ 

The'great contribution of oral his
, tory, say itspractltioners, Is the 1m- ' 
, portance now placed on documenting 
'the lives of foot soldiers, not just 
,kings and queens. And as' "Will the 

Cirde Be' Unbroken?" repeatedly 

demonstrates, the civil rights move

ment had thousands of unsung foot 

soldiers. 


"In many ways:~ said Clifford M. 

Kuhn, a historian at Georgia State 

'University who was a consultant on 

the project, "oral histories chal,lenge 

what some people call the master 

narrative of the movement, a narra

, tive Which focuses on such things as 

obvious turning points, notable ilidi

viduals, the role of the Federal Gov

ernment, the overall liberalization of 

Am'erica after World War'II, the 

central role of Martin Luther King 

Jr. They put a lot more players in the 

picture." . 


Some ,of the voices, like, those of 

, Dr. King, Julian Bond and Andrew 

Young, are refined and familiar. But' 
the project relies most heavily on the 

, smgsong diale~ts of students, farm

ers and domestic workers who have 

largely beeil overlooked by tradition

al history and who now revel in the 

chance to establish their place. , 


The series is at Its best when prob

ing the inner workings of the move- _ 

ment. It tells us ,that organizers of' 

the Montgomery bus boycott relied 


'on black postal ,workers to map out 

the best routes for a makeshift fleet 

of black-owned cars to carry maids 

to their j9b~. ~YJuxtapos~gqu~ta-

ti~ns f,olll ..p....'...'.m.ws~ -J.. 



Julian. Bond, and; Lonnie: King, it re Much of. the research was pains
creates the scene in an Atlanta drug taking detective work. While many of 
store when the two men decided to the most valuable tapes were in oral 
stage slt·inS at' segregated lunch history archives, some were found In 
counters. ' boxes in basements and under beds,

In producing the series, which con· often damaged by water or. age. To ',"
sists of 3()..minute episodes narrated' repair tapes, Mr. King baked'many
by Vertamae Grosvenor of National of them in ovens. 
Public Radio, George King said he "It's actually become quite a rec· 
strove to treat the movement without ognized technique," h~said. "It's 170 ~'.
its traditional sanctity. He achieved degrees for three hours. It stabilizes"
that In pan by offering warts-and-all the oxides." , ,. ,
portrayals of the movement's inter· Oral 'history has its dangers, of 
nal divisions, whether the rivalry in course. People tend to exaggerate 
Montgomery between the Southern their stories and inflate their own 
Christian Leadership Conference roles. The larger context can be lost 
and the Student Nonviolent Coordi." in the focus on individual stories. One .
nating Committee, or clashes In At person's memory may ~ntradictlanta betv{een miUtant students and that of another. 
their morel:ompromising elders. To counteract those problems, Mr. Mr. KIng also lightens the tone and King, a British-born resident of Atbolsters authenticity by using music lanta who has produced documenta,of the period to break up thematic .. 

ries tor television and radio, made segments. But rather than ,solemniz
liberal use of academic consultants Ing the mood with "We Shall Over-
and focus groups of civil rights veter, come" and other spirituals, he uses 
ans in the five capital cities. 'early rock-and-roll, often cleverly se

If there is a weakness In the work, lected to make a point with the lyrics 
he said, it is the paucity of voices ofas well as with the rhythms. 
former segregationists: many ofAfter a segment about the boycett 


of Rich's department store in Atlan whom refused to talk to him. "People 
"'~" ··~_'_"W."_'_ ,___ have recogrilied that it is no longer 


ta, Mr. King interjects tape of the acceptable to speak publicly from a 

Miracles singing "You Better Shop racist perSpective," he said. "Sev. 

Around." "It seemed r:ather vain to , eral people told me they had been 

bestow on the movement yet 'again born again, to which I would respond, 

this sort of religiosity, by just using ; 'Well in that case you'll really be 

traditional movement music," he , interested iII talking to us.'. But no, 

said. "When they were 20 years old, they were noUhllt born again." 

these kids we~ listening to Marvin In the end, however, Mr. King says 

Gaye." i ", ' .!hat falling may.. make· the series 


The proJect' grew out of an idea i:more acceSsible and more instruc
conceived in 1980 by Randall and , tlve' for white listeners who "don't 
Hilda Wll1iams, a Montgomery cou , ; feel backed up against the wall by 
ple who wanted to create audiotape<! , I this stuff." . 
guided tours of civil rights. land "We are not trying to sanitize the' 
marks in Southern cities. past in any sense," he said. "But I 

It soon won a home at the Southern ( thlnk we would be doing a disservice 
: Regional Council after being em .l! If aU we do Is press people's buttons 

braced by Steve T. Suitts, then the "or create some hand-wringing sense 

council's executive director, and .of guilt out of all this. Ws not a very 

Quickly evolved into a radio series, practical emotion." 

first intended for limited regional 

distribution and later expanded into 

a national broadcast distributed. by 

Public Radio International. As with ' 

many oral history projects, a found· 

ing impulse was the desire to pre

serve the memories of elderly par

, tiCipants,before they died. . 

But the project proceeded in fits 


, and starts based on the availability 

of money. OnlY,in 1990 was Mr. King 

hired to' write the scripts and 

produce the tapes. 
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Texas Is Told to Keep Affirmative Action " 

In Universities or RiskLosingFederal Aid 
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LEBOME 
By PETER APP 

Compounding the uncertainties 
about the use of race in college ad,missions and scholarships, the Unit, f Ed ' ed States Department 0 ucatlOn 
has warned Texas offiCials that the 
state could lose Federal higheredu
cation money unless it maintains af
firmative-action programs in its un!
versity system - prograrhs the Tex
as Attorney General says are illegal 
under a groundbreakIng' r~deral 

' court ruling. 'In fact, while offiCials for the At-
In a letter on March 18, the Office 

of Civil Rights at the department told 
Texas officials that they must ag
gressively lake steps like affirma
tive action to attract minorities or 
risk losing $500 million in student 
scholarships, work-study programs 
and research grants. 

The Education Department's 
statement directlv contradicts the 
Texas Attorney General's directive 
that the decision in the Hopwood 
re\'erse·discrimination case had the 
effect of barring any use of race in 
admissions and scholarships at state 
colleges and universities, 

In the Hopwood case, a three·judge 
panel said thai affirmative action as , 
approved by the Supreme Court in 
the landmark 19i8 Bakke. decision 
was no longer permissible, 

Experts say state offiCials are 
highly unlikely to risk legal sanctions 
from the Federal court by ignoring 
Attorney General Dan Morales's in· 
terpretation of lhe case. 

Still. the conflicting directives are 
the clearest display of the nation's 
widespread uncertainty about what 
the law allows for affirmative action 
and what further guidance will be 
coming from the. courts. 

Lawsui:tSin. Washington and Geor
gia have the. potential to become the 
next major tests of affirmative ae
tion, Ballot initiatives banning affir
malive aClion are being proposed in 
several states including Florida, Col
orado Ohio and Washington. 

In ihe other direction, two civil 
rights groups have filed complaint,S 
challenging the decision of the Caito 
forriia Board of Regents to bar affir

, mative action in hiring and admis
! sions at public colleges and universi· I ties.' " .
i "What's'needed IS some authonta-. 

"One of the ironies of the situation is 
, ' Ithat until Hopwood came ,a ong 

Bakke stood In a vacuum., Bakke 
came in 1978 and there's been no ,
interpretiv~ c,ase law since then." , 

"I can't think of any other area of 
law:" Mr, issacharoff added, "where 
there's beem one major Supreme 
Court decision that's stood by itself 
for 25 years and then a lower court 
comes along and says it's to be disre
garded.... ' -" 

torney General's office in Texas dis
'agree with the Education Depart

ment'sinterpretation of Hopwood, 
Ron Dusek, a spokesman for Mr. 

. Morales, said the conflicting direc-

Contradictory, 
'statements over an 
issue that is already 
uncertain. 

tives could provide an avenue for 
further court review. 

The Texas case stems from a law-
sui! filed in 1992 by Cheryl Hopwood 
and three other whitelaw-school ap
plicants ai the University of Tex~s. 
They asserted that they were denied 
admiSSion because affirmative ac

I 

I tive statement by the Supreme Court . ruling has not been affirmed else-' 
of where Bakke stands," said Samuel where. Instead, the Supreme Court 

! Issacharoff, a University of Texas let the ruling stand, leaving it in, 
law professor and a lawyer for the effect only in the Fifth Circuit. But 

. university in the Hopwood case, even the two other states covered by 

,the Fifth Cirtuit, Louisiana and Mis
sl'ssl'ppi, are under court orders to 
further desegregate their colleges
and universities and have not adopt
ed the strict interpretation of Hop
'wood being used in Texas. " 

And even in Texas, despite Mr. 
Morales's directive, there is still dis
agreement over how far the Hop
wood ruling extends, Lawmakers 
have vowed to amend Hopwood 
though legislative, action and until 
Mr. Morales's directive, the Univer
sityof Houston was continuing some 
race-based scholarships after other 
state universities had decided they 
were not permitted .. 

The Education Department's 
stance is the latest wrinkle. It was 
offered in response to a letter from 
Texas legislators asking for an inter
pretation of Hopwood. It is also part 
of a review of progress toward de
segregation in six states' first an
nounced in 1994. 

In ,a letter to Texas legislators,' 
Norma Cantu, head of the Office of 
Civil Rights at the Education Depart
ment, said the Hopwood decision ap
plied only to admissions programs 
used by the law school at the time the 
suit was filed. 

The old policy of separate appIica. 
' tion tracks for different races.is no 

longer in effect, and both sides agree 
it was not permissible. ' , 

Instead, Ms. Cantu said, under the 
terms of the 1992 Ayers v. Fordice 
ruling in Mississippi, Texas is re
quired to continue to root out current 

tion policies gave unfal!: preferences "discriminatory . practices and the 
to less-qualified minority applican~s. 
. The three-judge panel, by the Umt
,ed States Court of Appeals for the 
Fifth Circuit, in New Orleans, shook 
the academic world last March by 
ruling not only that the law school's 
admissions policies were illegal but 
also that the Supreme Court's. rul~ng 
in the Bakke reverse dtscnmmauon 
case was no longe: ~alid. . 

The Bakke declslo~ saId schools 
could not adopt raCial quotas but 
race co~ld be use~,as one of.$eve~al 
factors m admiSSions. The Flft~ Clr-
CUlt ruling said the law s~h~1 m~y. 
not use race as a factorm admls
sions, "even for. the whol~some pur
pose of correctmg perceived .racial 
imbalance in the student body." 

But the decisive language of the 

vestiges of past discrimination and 
make its campuses more accessible 
to minorities. 

Not only can race. be used as a 
factor in admissions, universities 
"have a clear lega] obligation to do 
so to remedy current discrimination 
or the effects of past discrimina. 
tion," Ms. Cantu's letter said. 

"The Texas Attorney General's of. 
fice has interpreted the Fifth Circuit 
decision much more broadly than 
necessary," Ms, Cantu said in a tele
phone interview. "Unless the facts 
are identical to those in place at the 
time at the University of Texas Law 
School, universities may use appro
priate affirmative action." . 

t:::"'/"I
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Auditing the IRS 	 toward conservative groups. The last 
time the Joint Committee on Taxation 

The Clinton Administration now looked at the IRS was during Water-
has the distinction of being the first , gate, when it found that IRS Commis
since the days of Richard Nixon .to sioner Johnnie Walters had success
have Congress probe whether its In fully resisted White House pressUre to 
ternal Revenue Service was conduct politicize the agency. But at the 'same 
ing audits of political. adversaries, . time it· found· that career IRS agents 
This ,week; the chairmen and ranking had created Hogue strike force called 
Democrats of.both the House and Sen~ . the Spe~ial.services Staff to hound dis
ate's tax-writing panels jointly called sldents and pOlitical enemies. It was. 
for a ful! investigation of recent reo .disbanded, and until now there have 

..... -ports that the. IRS may-have skewed been few allegations that the IRS has 
its audits of tax-exempt organizations been used as a political weapon.. 

•' "" .-i,.:.':'. _~. '.' ~ 
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Ms. Cantu said she hoped to meet 
with Texas offjcials to help craft '''a 
more reasoned reading of the Fifth 
Circuit deCision that would permit 
the universities to continue appropri
ate use of affirmative action." 

Critics of affirmative action said 
Ms. Cantu's statEimerit reflected the 
degree to which the Clinton adminis
tration remains €ommitted to affir
mative action. no matter what the 
courts say. _. ". 

"It seems to me this is an outright 
flouting of very clear Supreme Court 
precedent," said Clint Bolick, IiUga- . 
tion director of the Institute for Jus- .. 
tice, a conservative public-interest 
legal organization. "This Adminis
tration has not found a preference 
policy it will not abide." 

Meanwhile,.officials in Texas said 
there was no way to comply ·with 
both sets of contrasting directives. 

"I can't imagine the University of 
Texas is going to undertake,to·ignore 
the Fifth Circuit opinion and the di
rective of. the Attorney General of 
Texas," said Michael Sharlot, dean 
of the University of Texas Law 
SchooL· ..... , 

"If the Department of Education's 
Office of Civil Rights seeks to re
quire us to engage in affirmative 
action," Mr. Sharlot said, "maybe we 
should let Ms. Cantu fight it out with 
them, and we'll hold their coats." 
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exaco. Settlement 
In Ra~ial.Bias Case 
Endorsed by Judge '.j 

. By A:-;:-<E REIFENBERG 
Slaff Reporler of TilE WALL STRP.F:T JOURSA1. 

A federal judge endorsed the Sli6mil· 
lion settlement in the Texaco Inc. racial· 
bias case, but reserved judgment on a plan 
to allot S29 million in fees to the plaintiffs' . 

. legal team' and S8OO,OOO in·~'incentive 

awards" to the six Arrican-Americans who 

filed the discrimination lawsuit in 1994. 


U.S. District Judge Charles Brieant 
.said in a ruling issued Friday and made 
public yesterday that the class·action set

· Hement "is fair and reasonable, and 
highly beneficial" to the more thim 1,300 
current and former Texaco employees who 
will receive payments averaging more 
than S63.OO0 each. Ht' didn't, 'however, 
similarly bless the proposed formula for 
dOling out lawyers' fees and speCial 

· awards to the original plaintiffs, saying 
"this matter requires further study. ': 

The lawyers suggestt'd that the)' reo 
. ceive about 25<;( of the $115 million Texaco· 
· deposited into an escrow. account Jasifall 
for. eventual distribution to the blacks 
eligible to participate in the payout. The 
rest of the S176 million-the largest racial' .. 
bias se.ttlement in U.S. history - is ear
marked for a task force on diversity and 
other programs the oil company agreed to 
fund. • 

.. 


Also recommended by the lawyers was 
special compensation, also to be doled out 
from the S115miIIion,ofS200,000.eachfor 
the two chief plaintiffs and Sloo,Ooo each 
for the other four who brpught the suit. 
Daniel Berger, a member of the legal 
team,said these plaintiffs' "assistance in 
prosecuting the case was invaluable." Mr. 
Berger also said that he arid his colleagues 
believe the lawyers' fees sought are "rea
sonable and justified." 

"ObViously, it's up to the judge," he 
said.."Whatever he does will. be appropri
ate," . 

. In his ruJing in White Plains, N.Y., 
Judge Brieant said he had received several 
"form letters" objecting to the "amount 
and disbursement of fees." He said he 
would resolve the matter in a separate 
deCision.' '.. 
. The lawsuit against Texaco, based in 
White Plains, claimed the company denied 
promotions and raises to blacks. Texaco 
decided to settle after the release of tran· 
scripts of secretly taped conversations that 
appeared to show white offiCials belittling 
black employees and considering ttie de. 
struction of documents sought by plaintiffs 
in the suit. The man who made the audio
tapes and who is also quoted In the tran
scripts, former personnt'l coordinator 
Richard Lundwall, has since been indicted 

.on a criminal charge of ·federal" criminal 
obstruction of justice. He has pleaaednot
guilty. . " .' . . 
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Discrimination: More employers than ever·being penalized 
Omti~urrfl'PIR lilg'·.-li ancr jll'il."lIgalint1s lin' ",'er. sdd.. m lric:kl~ out. with min i{idl11l0nd lind 1,843 in btl the I:>est corporllte cllizen,"· Ilnrt! in ""hicll tile iuveStigator eu6' 

Als.., ".my. .:a.~ 1)1'\' ",,1!1t'd con III N.II·folk and aroulld tile CClUII' Ilallimore. fl.-oWl! says. "UnIfn1lJD1l1l:ly, a 101: 01 ptcted !bere lI'aa lID 'upport. . 
"l'!It'ie's jllsl II difl':~nI 1I1nlD lidentillll)" tho\Jf,th Bn.lVu said he Ir~·. t-e\~ discrimmlltilm cases eYer Bu! in ant: rt"l>']IeCl, Itle Norfolk cities and local govenunetlt ligen .1M last year, in~gators \ft!t'! . 

"",ll"rt·," Sl"Iid Chl·L"llI,hcl- c. North. hies 10 ilvtlll1 thllr. mher sen!.!. II'" In Cedent! t:Qurt, wlten~ tbe 1"1- ;Ire~ ;~ unusual, Brov.'II says:: Many cil.'s here ha\'C not cba:nged very freed to dismiss some cases q'll.i.ekb' 
II Newptlrt Nt'w,", ~II\IJIuYlnenl I,,\~ IfICUl~ Ill''' nlllt t.ollfi~"tlal, but II"", 1>Clwork is !It'aliy alWays public. cllOilllllinls 1:00ne (mm dry go\-ern milch" - o(\en 'lYithin 3(} Mj'S - and 
)'<'1'. "(lJr(nt'JI'SI prclkct'ssl1l' III lhe r.all he .h'.·ulll.:-d <lilly b)' the: PlU1i~s Tin: El!~ tiles oo1y two or three men! \!l11plol'ces. In other ways. tbe NnrfbD: area is spend Il1Ilt'e time on others thai 
office 111as. \'e.1}, employer·orient".!. tll<.~\L'elW.i, Bmwn sait!. ,a.<;eS a y;;:al' ('n brilalf of ";r~im.~ ill T"d"y.92 (I(me 144 pending n· I\lore typicnl. chey deem /OOI'I! serious. (Emplot· 
N"..... , lwicc as muel. work i. gelling nile 1'01111 is dt:'ill: Til" llllluhel's In Norfolk, C'CS whose eases are ItOt im'l:stigat· 
done wilh IIIII! lIS m'I1l}' lJC(.jlll!," III'C \ll,.a~· 111'. . the II105t cont· ed ('An 80 din:ctly to fedenl coonWhen Herhrt Bro'MI, t.lirector of the£EOC, arrived in Norfolk ...SeQI! ~I Reed, II Virginia 1I\~ach III fi!;l·1I1 19!I5, lite "11''111:), rOUll" rnM cmnplaJnl's and file suit.) , 
lawyer who h,1S liIc:d more .lis· ':11115<' I" 5Ul',JUri diM'riminalion '1le result was onmatie, Rrmo.)1late 1995 a..out 1300 cases were ,eadlng. Same had bee. mvoiu race dis(rimin"tiOIl cases in ::'(Ol,rnlk's l"cd· claillllS ill 13 ta.~-s TII..I tloubled ill " . ' climination (29 said. When Brov.'11 anivtld ill I\'or· 
rrt\1 (;ow1 than any other anntll\!)' . fiscal 1996 10 26 ~n5l!!i II is on par,.e folk in Iatc 1995, obouI 1,JOO wi•arould for tllree or four years. Today Itllf as II18IIY cases -	 652 - percent), sexin Ute past )'Car, agree,. 10 tlout>lc again this YCllr, Rrnwn , •. discrimination. were pending, Some hali been 
. "Herb Bl'own wall 0 hrt:ath {If' !>:lId. 	 are penting. split among seven investigators and ole traraee. or harassment amuod for three or four yeIIrs. T~ 
riel'll ail'," Reed !laid. "llis coming, Thai rneans more money fOlr 	 day JudI' as IIWIY cases ..- 652 .....(18 percent),aIong.willl the clu.ngt' of plallS, ~'3S more ,;cllms. La... year, 118 dis· aR pendin(, split amung Beven ..

Nt.rfoJk'$ fcoleral cOUI1. Individ\lals de vn discrimination ~es in Nor· disability dbcriminatioD (14 perII rea' boost In Ihr: agellCj'. . " Il aiminatinn 'l'iclims 1'01 aw.,rds 10 \'esligatOI8 md Me trainee. : 
co booscoo die !IIOI'lIle UlCre becaUse it tali,.. $2.3 million. That's lUI avcr· 	 filed 69 di~rimiootilln la,v5'l1itB Ilist rolk - clJilrBes (II rEt!, &eX, religion cent) and retaliation ..mnsl em
N 	 "We now, as an oiTri, have mo(1:.... freed tbem from hll,ojng 10 inve:ni age of S26,l36 each. ycru" in 'he slime court. Sueh 18\. '" nalronal origin di~cri11linadon or p~ who file EF,oC cmnpIaints 
<D CCIIIrOI 0'1eI' out desti.IIy aDd oqr 
... /tate every caw.M 'TIle mess.aRp. i~ 1I0t IlUSt 00 corpo· 	 IIllIts are Dlmost Mwayg settled or rl'tallalion .. Are against loca' 1)( who cooPerate with EEOC in_· dllily workload." Bnlwnsaid . 


di$missed bt:fot'C they get 10 trial..
... rate bosses. North :;ays. 	 govenvnenlll, tigaliDnS (18 pem:nl). BlVWIl'B ad'l'ice to COIII(lIIIIi~ flli,·.,. : It Is ....... 10 know c..aclly kill lite old dill'S, tbere 'I\ICre \ocry Still, the EEOC does release a 1'11&t compares badly. BI'1ltWll Relatively rew involYe •• reU ing disc~1ion comp1aInta·lt.,. 1Yhich employers have lIe .. n (e\1l flll'-Co!luse rmdinCs· TIle, \"ery s!IlIi.<aicel glimpse 01discliminMion said. \~th bJs el(fleriertce In Boston gion 01' natiollal origin•:> blunt "If 'jQl demonstrate 11JIlI'I'IIdj.., liappro 1!oith ad\le1'l!ie rulings from :seldom g9t In that point," North in tile Norfolk region. and S1. Louis. ntown would ·not ear In tile JNlSI, these complal.nts ate 8IId appropriate dOlI (to efDiI·
!he EEOC Complrunts are confi &lId. '" think. the employers arc 1"t!e Norlnlk ofJk'e is not big. which dty gmocrnmellts Dr aceacJes swamped Norfolk inveBttsator8, inate dlscrtml.natIcm, you're free If:::! dentlnl. 'The EEOC ClIlIno1 release !'Carting 1(1 realize fhi.s." cnmparatNely. It had 733 C~$el\.... 	 have attracted the 1II(1Sl cIln'plllillts. They bad to invertipte eft1'Y t:aIIe liabiJiry, It yw don'l get rid of 'I
naml!!i o(of'I'ending emrl.,yen, C'1I'eIl Dt..1ai I!: (>( t'holle cru;es, Mwe-'er, pelldil1(l in l\tJarch 1996. cUl1\pared ... 	 UMy philosophy is the city llhould lbat walked th~ the deer, even now, ,,,11'0 pII1 for il lilIer." : 
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5th CircuitCurbs EEOC's TimeTo Probe Companies 

The Hearst Corp., seeking 
finality, hails the ruling as a 
victory for employers. 

By KATE THOMAS 
!lP.,I:IAI. TO Til., NATIONAL I.AW JOURNAl. 

I,AWYlmS Fon m(!dia giant Hearst Corp. 
arc hailing as a victory for emploYI!rs. " 
5th U.S. Circuit Court of Appeals .decision 
limiting how long the Equal Employment 
Opportunity Commission can investigate 
a company. 

A three-judge panel ruled that the 
EEOC must stop ilc; own investigation 
once it has given a charging party a 
right-to-sue letter and that party has 
filed suit. 

"This gives employers a benchmark 
on when there is a finality to an investi
gation." said defense counsel L. Michael 
Zinser, of Nashville's Zinser & Patterson. 

He said the EEOC's position put Hearst in 
the unfair position of having to deal. with 
the agency's demands as well as a court 
case. 

EEOC officials in the Houston district 
office sec the ruling differently. 1I0uston 
district director Harriet Joan Ehrlich and 
senior regional attorney Jim Sacher pre
dict it will force them to play hardball 
with employers. The Houston district 
may chango its attitude from one of Mren
sonableness" with employers who want 
more time to respond to agency requests 
to a more hard-line approach. said Mr. 
Sacher. 

"The Chronicle stonewalled us," he 
said. "You beuer believe we will not lose 
our right to Investigate cases" again, 

. which means the agency may be heading 
into court more often to get its subpoe
nas enforced. 

Houston agency officials will also be 
more inclined to file requests for com
missioner's charges. Ms. Ehrlich said it is 

Get Tough' /larriet Joan 
Ehrlich says the EEOC 
may have to play 
hardball with companies . 

apparently not a word in 
the EEOC lexicon." llliOC v. 
/learst, 96-20042. 

Two female employees 
had complained formally 
to the agency in December 
1994 about alleged contin
uing sexual harassment by 
a Chronicle sales and mar
keting vice presidef~t. The 
incidents allegedly oc
curred at a company meet
ing in Galveston. Texas, at . 
the newspaper offices and 
in other locations. 

The agency investigated 
the charges and sought 
various records and inter
views. including personnel 

{ 2 wJ 

her intent to seck a com
missioner's charge in the 
Chronicle case on behalf of 
others at the newspaper. 

In instances in which a 
charging party isn't willing 
to come forward, or in very 
large cases, EEOC field per
sonnel may file a request 
with om'! of the five EEOC 
commissioners asking that 
commissioner to initiate an 
investigation. 

In a. sexual harassment 
case involving a vice presi
dent of the Houston Chroni
cle newspaper, a Hearst di
vision, the EEOC argued 
that, if· a valid charge is 
filed bi an injured party, 

the agency has the right to continue In

vestigating an employer Indefinitely. 


"Finality," observed Judge E. Grady 
Jolly in a 12-page Jan. 22 decision, "is 

I 

files, copies or any internal 
investigation documents, a list of adver
tising department employees and· per
mission to conduct an on-site investiga
tion. The Chronicle supplied the person
nel flies but· rerused all other requests, 
asserting that no additional information 
was relevant to the women's specific 
charges. . 

In response, the EEOC Issued two ad
ministrative subpoenas demanding the 
previously requested documents and in
formation as well as the testimony of a 
third woman. Hearst petitioned to have 
them revoked. 

-" . 



, 
Wilson also notes' that employers don't respond well 

to the attitudes that black men tend to display. As his 
colleague, Richard Taub, observes of the individuals in 
their study: 

This group '0[' African American men has attitudes toward 
work qllite dilTerenl ('rom Ihe Mexican-Americans, which 
bear close examination. It is dear lhal they do nill like Lhe 
jobs the Mexican-Americans often tak<~ and that they will 
not work as hard for those sallie low wages. 

Though Wilson's findings are complex, he, like other. 
researchers looking 'at local labor markets, concludes 
that inner-city black men are losing out in the competi
tion with immigrants. . 

But labor-marker competition doesn't tell the whol,e 
story. There are plenty of other arenas in which disad- . 
vantaged black Americans might compete with immi
grants. Politics, for example, springs to mind. Certainly 
in LA, the competition between blacks and Latinos for 
public recognition and visibility is intense. From all 
sides yOIl often hear the lament: 'There's only room for 
one minority in this town." More concretely, recent 
redistrictings have revealed struggles for dominance 
between the two grollps. With regard to public hOllsing, 
schools and health facilities, disadvantaged blacks also 
clearly teel threatened by immigrants. Again ill 1..,\., t.he 
classic case is Martin LlIther KingJr. Hospital in Watts,. 
bllilt in response to lhe 196!) riots and now dominated 
by Latino illlHligrants. 

Then t.hei-e's the displlte that erttpted a few months 
ago when the only Hispanic on the Board of Governors 
of the U.S. Postal Service, the nation's largest civilian 
employer. charged that blacks were "overrepresented" 
and Hispanic;s "underrepresented" clillong postal em
ployees. Governor Tirso del Jllnco pointed 1.0 a recent 

,General Accounting Onice report revealing, hJr exam
ple, that in I..A. in 199;1 hlacks lJIade lip aho\ll 10 percent 
or t.1I e regiona I lahor force. !)IIt 62 percen t of't he poslal 
work ,force. Ffir Hispanics, the correspondillg ligures 
were ~15 percent. and 15 percent. The iron}' here is that 
the postal service. is one of the few instillltions where 
established job networks have bendited blacks. This 
may present an extreme case. bllt it. points out how even 
beuer-situated hlacks will be pill.ed against il1lmigrants 
and tJI<::ir progeny. 

s the competition between imllligrants and black 
. 	 Americans all. to the bad? Maybe not.. If fewer blacks 

go to work for Ihe post office (a rather llIoribund 
operation. after all), lIIore lIIay go to work fiJI' Red

eral Express, And perhaps it isn', a tragedy if poor blacks 
leave inner cities in search of opportunities elsewhere. 
This seellls to be the position of ROil Unz, the conserva
tive Silicon Valley software enrreprencllr \'1110 cllaJlenged 
Governor Pete Wilson in the Repnblican primary last 
.lune on an aggressively pro-immigration platform, In a' 
Policy Review article provocatively titled "Illlllligration or 
the Welfare State: Which Is Our Real Enemy?" Unz 
asserted that imllligration "can be the issue that sparks a 
massive rollback of the welt~lre st.ate and the ethnic 
group policies of the past twenty or thirty years." .. 

Maybe such immigration-induced compet.ition could 
help disadvantaged blacks, although. we don't realh' 
know enough 1O judge. I n the mean time, there is consid
erable evidence that what some regard as bracing COIll

petition, blacks t.hemselves regard as shock therapy. 
Frey's demographic research indicates that rathei' 'th;ll1 

leaving immigrant-heavy metropolitan areas for brighl 
prospects elsewhere, poor blacks are simply being 
pushed out by diminished opportunities where they 110\\' 

live. Reinforcing this pessimistic interpretation of the e\'i
dence are years of opinion survey data that have IOllg 
demonstrated black Americans to be less than enthusias
tic about immigration. California's Proposition IH7 
pclssed with signitlcant support from blacks. Despile 
the uniform and,veheinent opposition of black leadcr~ 
to 187, California blacks split on the measure, 47 percell! 
in favor and 53 percent against. According to Harold 
Meyerson of the leftish LA. Wee/d)l, there was even greater 
support for 187 among blacks in South-Central 1...\ .. 

where the physical displacement of blacks by Latino 
immigrants has been most visible in recent years. Wilsoll. 
who placed anli-immigration themes at the center or his 
re-eleCljon campaign, WOII 20 pere<:llt or the statewide 
black vote-twice the historic level or black support 1'01' 

Republican candidates, Meyerson notes. 

S

illlilarly telling .are the variolls civil l.lislurbanccs 

that have occurred over the past decade. III 


......
Miami, black disaffection with illlllligrant COIIl

petitors has erupted in mass violence'on sever:11 
occasions. Though not so clear-cllt, recent riots III 

Washington, D.C., and of' course ill Los. Angell'S 
arguably rellected similar sentiments alllong "lacks. 
Such episodes suggest that. blacks WOIl'1. respond 10 

imllligration and its at.tendant urban changes passive I\', 
None of this shollld be constrlled as excusing "iciullS. 

violent. oj, llnlawrll] behavior. Nor is it to eXCllse Ih(' 
actjolls, or inactions, of politicians sllch as David Dink

. ins, who, as mayor of New York, Ulrned his hack Oil Ill(' 
abuse heaped upon Korean businesses by black c1em:l
gogues. But such behavior is a fact, of political lire tlia! 
reflects a growing sense of isolation and despair on Ihl' 
part of black Americans. 

But 	this conclusion doesn't carry witll it an)' cl('ar 
prescrirjtion li)r illlmigration policy. Blacks contjullc III 
have a strong claim on America's conscience. Yel I his 
doesil 't necessari Iy !Join t 1.0 restrictionist policies. The 
advantages of high levels of immigrat.ion to the gelleral 
wei fare lllay outweigh any specific negative illl pans Oil 

blacks. Or r>crhaps sllch impacts can ~ be addressed I,,' 
compensatory policies and prograllls, though om re
cord here is spotty at best. Bill. one dar. Ihe sallie black 
leaders who are today so silent on this issue Illay si;lk(' 
yet another claim 0(' injustice against AllleriG:n sociel\', 
Such claims will be hypocritical and opporlllll is! ie. Ir 
the rest of LIS persist ill evading the issue, sllch chaq.!p; 
will also have the ring of truth. 

PETER SKERRY is a fellow at t.he Woodrow Wilson Interna
tional Center for Scholars in Washington, D.C. 
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~adLawon Affirmativy Action 
For two decades the governing principle of relied on different legal grounds, but Justice Pow

affirmative action in higher education has been that', ell's' announcement has soundly been regarded as 
race and ethnicity may I"e a factor, 'but only one the rule of the Bakke case for nearly a generation, 
factor, in choosing among applicants in pursuit of 'Moreover, it has been widelyhaiIedas the work of a 
the legitimate purpose of ,a diverse student body. respected moderate well grounded in experience as 
That was the judgment of the Supreme Court jnthe head of the school board in Richmond, Va. 
celebrated 1978 case of Allan Bakke; a white app!i- Texas higher education officials have com. 
cant who sued for entry to a California state medi- 'mendably sought diversity, but they cannot fairly be 
cal school, ' accused of adhering to rigid q'uotas. The diverse 

Now a panel of the U .S,Court of Appeals for the . d I" 11 6 bl k d 25 6
Fifth Circuit declares that the Bakke decision is no statewl e popu atlon IS . percent ac an . 
longer good law. In a lawsuit by four rejected white percent Hispanic, while the 1992 law school entering 

class was 8 percent black and 10.7 percent Hispanic. 
applicants, the court strikes down aprogram of the Yet the appeals court says the school may not use 
University of Texas Law School to bring more ' 
blacks and Mexican.Americans into its student ,"ethnic diversity simply to achieve raCial heteroge

t'-'" " 
body. T,his tool is impermissible, say the judg'es, neity,even as part of the consideration of a number 

of factors." ' "even for the wholesome purpose of correcting
perceived racial imbalance in the student body." That is the doctrine of a "color-blind" Constitu· 

, The ruling is hasty, aggressively ,activist and tion, but it speaks to a time not yet here when the 
legally dubious. If the Bakke decision is no longer historic stain of racial oppression is' erased, compe
the law, it is for the Supreme Court to say so. We tition ,is truly equal and diversity comes more 
hope the high court does not, for its basic rule is naturally. As another former Justice, Harry Black· 
sound. Rigid racial quotas are out, but no serious mun, observed in the same Bakke case, "In order to 
educational institution should be forced to disregard ,get beyond raCism, we must first take account of 
the goal of educating a diverse population. race.... And in order to treat soma persons equally, 

To reach this result, the appeals judges en· we must treat them differently .... The ultimate 
gaged in exotic reasoning. They found that a now· question, as it was at the begiMing of this litigation, 
retired Justice, Lewis Powell, who announced ,the Is: Among the qualified, how does one choose?" 
judgment in Bakke, spoke only for himself on the The appeals court judges, eager to be the first 
racial diversity question. It is true, that he was, to declare the battle for equal rights over, have 
joined in the judgment by four other justices who rendc~ed a ~udgment that should not stand. 
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RE\TJIlEW & OUTLOOK 	 .dozen states are consIdering bills that 
would bar universities from consider' 
ing race inmaking a9mission and hir"A Co}or-Blind' Constitution ' 	 , . ing decisions, 'Come November, all 

. \ I . ..' u:ooa all lell In the discretionary cate-' . Americans will get a proxy vote on it 
. -'. the use.oj race in admissions jor, . . gory for whites but scored higher !han in 'the .form of a choice between Bill 

dirersity in higher education colltm-.. .·some minority students who:were ac- Clinton,whose.view on affirmative ac
diets, rather tlwlljurthers, the aillls oj" . repted.·· tion depends on whom he;s talking to, 
eqllal protection. Dirersity fosters, .' The law sChooldefended its system '. ,~nd,Bob Dole, ~h,Oi,s ~poi1soril1g leg

. rather thalllllillimizes; the lise oIrace. . ' by arguing that 1) it was the only way .' IslatlOn'to prOhIbIt It In federal pro- . 
· , It treats minorities as' a-group,' rather it could meet itsdiversity goals oflO'7c _ grams. . . .' . .' 

. tllallas indit:iduals. Ii I/w!/jurther re: Mexican-Americans and 5'7£. blacks', . The Supreme Court IS likely to get 
. 'medial purposes but ,just as likely: lIIay. ,'and 2) it was making up for past- dis-' " .Hop~'OOd next fall, ju~t.in time for the 

· . promote improper facial stereotypes; . '·crimina1ion. It maintained·that this , Pr,es}~ent to offe~ a frJ,end:of-the-co~rt, 
thus fueling racial hostility.- . '. was permitted under the Un'iversity of b.nef If he can fIrst fIgure out whIch 

" . ~Jt'DGE JERRyE. S:lIITH ·Ca/ijonz1a',v. Bakke, the 1978 reverse-· sl~e. to support. (Don't. la~gh; t.he A~-
Fifth Circ.uit Court of'Appeals. :discrimination case' in . which the' . minIstratIOn keeps s~ltChln~ SIdes In 

Hop/food r. State oj Texas 	 Supreme CouM! ruled that universities' . a Ne~ Jers~y afflrm~tlveactlOn case.) 
compelling i€terest in diversity justi- . In thIS el.ectlOn year, It Sh~uld be noted 
fie'd racialjJreferences. . that the three HopwOO<! Judges were 

With that unequivocal statement, .But the Fifth Circuit marshaled an ". Reagan and Bush appointees. . 
,-'the Fifth Circuit this week moved to . array' of recent affirmative action de-' ~om ·the beginning, affirmative 
.demolish the admissions standards' cisions to argue that the Supreme actIon was supposed to be about equal 
that have been in place since theJ96.oSCourt narrowly defin~s compelling in- opportunity;. tod~y, it 'is more about~.in mosf American' universities . .In aterest 'as . I:emedying specific . past ". quotas and' preferences, Along the 

'unanimous deCision', a three·judge:' ",wrongs. The UniversitY,of Texas Law; way, ~ome important .principles. g?t 
. panel struck down an admission policy ~ School, which opened its doors to black . waylaId-such as the Idea that It IS 
'oat" the University of Texas Law School .. students more than 30 years ago and wrong to judge a person's character 
~that gave preference to black and <. never barred Mexican-American stu' by the color ofhis skin. What the Fifth 
":Mexican'American applicants, If the -'dents, failed the strict-scrutiny test Cour.! is ,saying in HOPlcood, in 
Supreme Courtupnolds the decis'ion, ii '"As for the university's overall diver- '. _essence, is that, racial discrimination 

,Yo'iIl apply to practically eve!")'Ameri~ '. "sity almS, discrimination on the basis' . is ;~9t .an . a~propriate remedy for 
:.can university, and the implications;, of race is' 'not petmissible, even for. ~~clal dlscnmmatlOn .. 
rocket far beyond the campus. 'what the court calJed,"the wholesome ' 


'rheruling ,isaimed~igtit at the practiceofcorrectingperc'eived raCial, 

'heart of our national debate on affir- . ' imbalance in the student body." .' 

mative action;' ttie Fifth Circuit is of-' " As 'an example~ of appropriate di
fering up amuch:needed reality check " versity, the court cited the lea'd plain-. 


· on a system that started Off. 'With the tiff, Cheryl Hopwood, a young, woman . 

best of intentions but has in~tead run' 'who .had put herself through college, 


.amok. married a military officer and was the , " 

Consider the facts of this case. In mother of a severely handicapped 


Hop/rood L State oj Texas, four white·chlJd. "Her circumstance would bring 

students argued they had been denied . a different perspective to the law 

admission to the University of Texas school,'; the court said. Affirmative 

Law School because of their race. The action preferences now often go to the 

school's system was to assign each ap- children of mitlorities who have aI
plicant an index based onhis grade- . ready made it to,the middle class, not 

point average and LSAT'score. Appli:to thedisadvantage<i:Olle Texas law 

cations were sorted into folders color- professor.told us black applicants are 


' coded by race, and then divided into "typicailyat le!lSt as advantaged as 
three rough categories: admit, discre- 'whiteapplicants." . 

tiona!")', reject. In 1992, the cutoff 'With'or without Hopwood, it's clear' 

score Jor the admit category was 199' .. ,that affirmative action as we know it 

for applicants who were white or other is headingfor a change. A rfferendum 


' non-preferred race and 189 for blacks. on affirmative action is on its way to 
and' Mexican-Americans; the auto- the ballot in California, and at least 'a
matiNeject scores were 192 and 179 .. ' 

respectively. The plaintiffs .in Hop; .' 
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