
z 
6: Q 
o!;i 
§~
O~xw 
0.. a: 

Q.. 

f:f 
'.( 

.'!.~~ 



PHOTOCOPY 
PRESERVATION 



" 
I 

, ' 

., 


\' 

'f 

, ~', 

1\ 

~. , NOT Au BiA~K ,iNiJ WHITE: 
AFFlRMA77VE ArnON. RAcE. 

,WDAMERlCAN VALUF,S' 
. '. 'pv CIIRlS-rol'IlER·EtJtf.Y,JR: I .. 

IN"" I.". Hill';nd W"'ng; 278 ju.,p:$251 . 

THE ~MEDY:,Cus.;;RACE, AND 
, AFF1RMA77VE ArnON' . 

PV RICHARD D. KAIII.ENPI',RG 

THIS MONTH'S REVIEWS: , 

(N"'C Y''':&fk&".d5flP'W'; $25)' . ", .. 'e car' a ,1131 to ~ocla Juspce ett~r~~~~.~,.--~~~~ 

:' Ih~,". :race~ ba,sed'affirinaliv~a.c,lion? ..'II":,OW DEMORAL.""" , ('" '. " " ' ,I, 

, ',., fzinii can the de' . I. ~,' r,l'w,0,,' au, tho,r.s,',' 'd,r,aw cont,raS"L,in.g' n1a,pS
'., . hate over affirma~ 
. -. 
, 

' ,rive ,actiim, gel? . 
. While critics of the '" 

, ' pr~ctic~ are acting . 
, ; like Martians who' 

landed in the United Staies a few days '. 
ago and kn?w ,nothing of the nation's: 
· racial history, affirmative action's de- " 
feriders have lapsed into a race-con-' 

. i l 

.) 	 'IlY: JAiVlIN' ,H. 'I\ASKI'N' 
" " ..',. 

• 
. . I" - '. .t' " h " . 

" 
Cl" a 11 p~'c e.'enccs .~r t .. e ;1100i' . ; 

, 'I' .: ,'" h ,,' . I .' ." b . , 

. .to."',t'he 1.,,V,cn. J.•'\I.'Ii 1'8.', t~~ml.ti.ll'.v~. 'r' 
,'/ " 

. . ' ."." . ' . , . l 

D,<;;:. has penned a sweepi~g indict- f sem, the model most responsive to the' 

inent of race prefere~ces, Kahlenberg aI- values that a multiracialliberal'democ
gties-with a good deal of moral pas- racy slio~ld promote, '" . 

sion but much less historical perspective .. ' Edler worries about the moral costs 


· sci,ousness that cOnfuses a bureaucratic; '. an~ logical precision,,-for a substitute ' ofaffirmative action. but still concludes 
· spoils systemwith',social justice, ' . . regi,,!e of "class-based preferenCes:" that race:'conscious decision makmg is 

, 'Conservarives,are tossing inconv;,:. .' Edley's _book,is asustained elaoora'- justified-not only for remedial pur
nie';t facts like Jim Crow o,ut the wiri'" tiori of t,heClinton' policy of':mend it. poses. but also because diversity can, ,th,~ mor~Uuperiority, of the working 
dow, Liberals. mf3Ol"~i!e;'have lost sight :don't end it," and may'perhaps be ~he:' . provide substantial benefits to ~n insti-' " class or harred.of th'e rich," he writes, 

',of the conservative'roots of .ffir'mative 'definitive technocraiic defense of racial 
action and, 'more i.i.porraritly. the vi: affirmative' action, 'He carefully exam
sionaryproject of the civil rights move' . ines three d'ifferenr scho~ls 'of thought: 
inent, We're n~w rnvi~ed hy one side to : color·blindness (in which ~color should 
abolish .ffirn\ative ,action; and'blink' not be a consider.tiOl} in public or pri: 

· away racial oppression, arid by the other' 'vate decision~aboui important econom" 
to support racial preferences ~'nd forget ic and social opportunities"); opi){mitni-, 
about,the struggle for a society' that does ty and antidiscrimination (in which race 
riot ~efllIe_people by tne ninereenth-<en-. may be used "to remedy discrimination 
turY'sllperstition of,~acc, Where, one. ;and.prol1)o!e·equal opportuniri' where . 

· might ",<k. should we go Itom'heie? , past or sodeiiil discrimiimion has di-. 
Two recent bookslift:u~ a,few. feet' minished opportunity"); and remediae 

above the ra~ial ~uck' th~t covers Amer- tiol);pl...s:inclu~ion .(in W:hich 'we' ~se 
'ica, froin:the m'ultieth~ic wars of Cali-. "rru:e-co~scious decision makhlg to le~n 
'fo~nia to 'the harsh':zirj)-su!" games of "against,that tilt'inth'; playing field that . 
Piscataway, New,lersey, Not All Bide" helps 'those who are familiar to uS'and 
~l1d Whitt is,an,appealingly 11)0dest "I)d' '. hinders th';se who are different"), , ",. 
articulate defense of,affirmative.action, ',Edley does an adl)IiraOle, lawyerl.i~e 
written by'Christopher EdIey• .]." a pro, .job of,unpacking the buried fact and. 
'fmOt at Harvard Law School who led, 'Value,assumptions that inf?rm eac~ of 
the 199'5 White House r~vi~ ~f affir~ '. thes.c moral ~nd political visions. pro
",,;,ivc 'ac,io;,.s special ;;"';n·s'l io rresi- 'viding a .nice road mar to the.cohtro· 
de{\{ 1Iil!. (Ii'moll ,hefore relurningto versy, And.this approach. lays down' the 

made clear by the Supreme Co~rt's hos· 
tility to majority-minority districts, for i 
ins..nce, or the ugly 'racial ideology ar" ' 
ticulated in books like Thi 'Bell CUlW or 
Th~' End ofRacism-we're left vaguely 

. ;"ncertaill why affirmative action is.still. 
~e<:essa~y today: Uliimately. one Sen~ 
that Edley could make ii far more con
vineing argumenr for the diversitY ratio-
n"lc'it'lle just lold us that racism is our 

: original(a.;a remar~ablyresilierit)'la. 
tio~al sin and that)affirmativ~'"ction is 


' necesbry as a mild corrective to'our 

baselines{ructural condition, 


. Rkhard:K~hl,eriberg, on the 0fh~i . 
,,: .hand.. simply disappears the primaCy of,

rae.ism in our history, Raiher, .he ~;gues"i 
for a shin to preferenceS on the basis Of 
"class stalus;~ !hough he is, murky abo~t 
whether class 'me.ns wealth, income; 
family education~1 bac~ground. or:per~ 
sonal ~experience arid,. resources, In 

' 	Kahlerberg's hallds; "cJa.<s",affirmative 
action ,b,ecomes a consefvative progr,am 
that .does nothing to redistribute class 
power, "Class preferences d,i not imply' 

tuti~n'or to s",ciety at la!ge, He argues 'They are~:way of providing equal op
'that'such b~nefits can'beinstrum,enral:. porrunity So that the, children of th~ 
raci.ldiversity, for example, i"!proves . , dis:i~vantaged, may, themselves, rise 
the efl"ectiveriessof urban police depart-·. through hard work' and effort to be
ments and the armed·forcesbeeause of . come comforiahle or even rich." A few 

'the nature oftheir w",rk, B';i the bene· 'pageS 'Ia~er. he ·.condudes th~'t"class-' 
fits of affirmative actioil', Edley s:irs.' 'preferen'c~s 'are' cheaper ,tlian' social'. 

, also irivolv~ flo,!r aspiration; to have a spending, seem less threateni~g than 

.41 '. TIlE AMERiCAN LAWYER . l~, 

Camhri'dgc,As:i stark' contrast to, Ed-. groundwork for hi~ own argument in' ,cultiv~t~d perhaps in roo many meet- . plishment, on 'geographic djstribution~' , 
1,,1'" wor\<;, in nJf Rrmdy. Richard ~I~' favor ohhe remedi~tion-plus-inclusjon, ings'3tthe White Ho~, Without mak-. , on disability or ve~erans'statusf, 011. 
enhcrl" <unduly a fellow with the Cen-, . p~r~digm, whi~h Edley defines as the ing the ciseihat we are living in amo' wanting to have a fair'distribution of 
.crTurN,"ional PolicY',in Washington. ~. mOst, complex and nuanced: It is. he as~ merit of pr~fourid rac.ial backlash~as : acad,emicin'lerestS'and majo", andio 

. , "" '-' 	 ,! 

. more diverse; less balkanized experience' , seli",ol class-based integration'" and 
of community," He repeatedly i'lV(?kes, 'solve the con,un4rum of welfare by rro-
President Clinton's P!omise to make his: yidillg,direct'aid to the child:witho'ut 
'original cabinet "look like America" as a' aidihg the undeserving parent," 

' model for how we should 'think abou!' Kahlenberg is to be co;"':"ended for' 
';o~stitutin'g sn~iallife, •~ ,injecting the great'';'';mentionable of 

Measured against the raging indict- American politics--'-Class-,-;-inro the de: 

. 

' 
' 

. 
'. ment of affirmative action 'in tne heart' bate' over affirmative. actio·n. Vet he's' 
.·Iand and the ~rro;ive suspicions of an-" quick t'o lay Out o~e of his ;":iih ilrgu,' 
"g;Y ,\Vhite ;".Ies,·' Edley's ·diversity .... mems(a mo'dest dass~based· proposal 
justification for affirmativeaetion seems' for ,admis'sio!,s in ,higher education) 

'a bit shopwor~.- ,I can'l help 'thinking without 'taking ~ h~rd .lookat,what pass" 
that his book, which' is filled with'se.mi- 'es f~r meri,tocracy today, Colleges and' 

.. 'n~r-like graphS .and ::ibles, suffers from .unive!,sities have long institutionali7.ed . ' 
. an "'icess of politeness:and euphemism. . preferences based on athletic aceoni
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C /I I BTL' '1,\ '\ \ Ell" 

", " 
'strong interest 'of the gov!,rnm~nt's., ,How';~r st~ong he'r eViden~e migh" self.. resor~ing to a straightforward I~ Iy sy,,!painetic ~o'mudjof Finley's plea, ' 

•As O'Connor and Scalia rhen'moved be in the realms ofscience or medicine; argurrientto justifY the·judge" 'prote.:- implored her '0 ge' away .from tliat" 
iii with aggresSiv~ questioning, Finleyi~ did not ~ork:~ ;ug~ment in a'l.,g.J ,tive ion~ around'patients,' . ' ' 'point and to sness' me phySical jostling 
asserted more strongly rh~ plight' of pa- ,setting. Sh~waS pr~mptly exposed to " But she was unwilling'to let go ofher . th'a, had gone on. " 
tierit; in tenseJace,to-face,co'nfronta'f • ridicule for her reliance upon beliav~ convi~tionthat emotional stress had a , Finley's argument in ,favor ,of the 
tions. She said thete was "medical evi- ioral riu"dicine theory. JustiCe O'Con' 'bearing on th~ need for the protective bubble wne of protection also,uffered 
dence that,: :forcO:l physical'proximity nor a'dded to the embamissment by ,wnes, So JuStice Sqdia and then Justice' when she allowed herselfto gc;t drawn 
e1evates,health risks," She 'cited researCh implying that Finley' was' ,seeking to ',Kennedy. added some further doses of into' a cOmpletely unproductive num" 

.on "how in~a5ions of ~rsoilal space c~: justifY'the injunction ~on, this social ridicule of that line of argument. ,E!en' bers'ga,,!e, with Justice Kennedy over 
ated p'hy~ical'stress rea~tions.," "theoty:'Firiley moved ,to extricate.her; . Justice Ruth Bader ~insburg. a!,par~nt. how'to measure the space actually en·' 

iL;----:-------'---------;-----,-------:-'--:'--'-----::----:----,---_-_'----'---,-......,... co~passed wirhin a 15-fuot zone. 
By the time she sat down, all of.the 

· ,crispness had'ieft hcr ~ment. 
" ' Acting solicitor general DeI~ 
linger. offering the federal govern· 
'men',."sup~rr for patientS,' staff. 
arid dinics faced with antiabor
lion blockadek suffered his most' 

· severe embarrassmen~',u the very , 
· beginning pf his present"ti,on: But ' 
'. h.ts c[tcumsrance got Iirtl~ b""", as 
· he mOved 'on. , 
· At the ~innirig, he adopted 

the 'ploy of inviting the Court to 
, see theblodGide situation through 

the eyes'~f the trial judge. Noting· 
the' judge's finding. about the. 
phYsical crowding of patients and 
staff by de"!onsrtators, Dellinger 
all~wed himself to ask a quite 
open-ended rhetor;CaI'ques~ion

·a very risky gesture., ,-. 
Said he: ·What's a trialjtidge. 

sup~~dw do in, the:,fui:e of that 
. kind of finding?" As he starred to ; 
give his own answet, Justice Ken- ' 
nedr. .brusquely intruded, saying: 
"Well, one, of th,e things ~e's sup... 
posed to do' is read the Fir~t 
Amendment,: L take it." Faced 

, with "co~duct based on speech: 
: Kennedy said,' the, judge' was 
< . obliged ~o act narrowly. 

As Dellinger'tried to get a 
,woro in, Ken'nedy went on, telling· 
Dellinger ,hi:' was attenipting,to 

i make> ,very difficult" argument 
under the First Amendment.to ' 

, ,upponthe judge's broad injunc· 
tion: The government lawyer was 

, unable to regain .6ntrol of his ar· , 
g'ument,' soon allowing,himself to ' 

get drawn into a useless verbal 
joust with Justice Scalia over what 
cOnstituted a blockade: ,whenj",. 
'tice Breyer moved in to, t~y 10, 

shote':'p Ddlinge~,JtistiCe Scali•.' 
would nodet Dellinger take ad·: 
vantage 'of the help" badgering 
.him relenilessfy.. fly '!he iim," 
Dellinger was'ready 10 condude. 

,even Justice Ginsburg was ridicul. 
ing rhe scope of the inj'''Ktio;!. 
,: Back at the padiun, fo, dii.. 

minutes. of rebuttal, Sckulow jill' ' 
tillalily was brimming wilh (onli: 
dence-and he rememb<reil h'" 

'" keep liiSvoice down: " '. 
" 	 " .. ,

.' \ " . 
Lylt, 'Dmniflon" is /f,t' .1'''1''''''( 
Court r'porurfor'The" R,JirihwfC 

: Sun and adjimc//,ro/<;.'", ,,(lJl,: Jf 

tht Glorgl'toUln, (;'!ii-rrti~l i..w: 
Cmltr dntl tiN AtJlt·~·it'lm (ilmmj· 

,ryj Wttihingt~~ C~I/1.( "n.1I< 
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had ";'orked to save lo~al broadcasters," 'but was not successful. Justice Sandra showing the diffi<;u\ty 'of commuiiicat:, sue; whose support the demo;""a,,;,>, 
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however,' Dellinger "hose to 'rg~ how, Day O'Connor, a foe 'of the ;'~ust ,ing dfectively.in a dose,and sOl)letimes, 'dearly.l)eed ,to win if.thcy are'l<! pRovaii. , 
'socially valuable free local TV is and to ,carry" fule in th'e 1994 ruling, pkked' tense setting, The sase involves 'a chal- , spoke approvingly of ti,e judge's .<lion . 

/ , rely upon assumptions ihat the, «m~'st ,up on Souter's point and Used it to press lenge tll the pOwer of judges 'to protect, .as a "sensible" response to the "<li«ord"" 
\ 	 carry" rule 'wo'uld 'save it. 'Congress's, Dellinger on alternatives' to "mu.st pregnant.women and abortion dinic 'thadiad occutred 'outSide the dinicS, ,1 

g':'al of "preserv[ingl a healthy multi-' carry" obligations. ~he suggested that ,staff memoers' from face"to-face en- Soon, however, Sekulow came '0 his 
plic!ry of' bro~dc~st . sources", wis, . tile government, could ",ovide ~ubsidi" cou~terS withantiaborrion demonstra- own' aid. stressing that th~'buhhl'; zone . 

. Q~lIinger'stheme.' ," '. . if it wanted to save local stations. Wou ;, tors o'!tside,di,nics: Mainly, at issue is a' . ,was not a small speech-free area after .U.: 
, ;Justice Antonik Scalia. who voted don't have to. com~andeer all the chari- judiciallY d<=,;ised 15-foot "bubble zone", but actually quite an expansive one be•• 
, againstthe."must carry" rule the fi~st nets." slles';;a with some sar~m. ' 'of protection, which moves with pro- cause it IImitea "without anygeOgr.p~ic 

, ',time around, reacted to Dellinger:s srrat-, ~, Soon: after, Justice K~n,nedy. ~ho. tectea inaividualsasthey. travel to and limitation.~, He' also ,told Ihe chief jus. 
egy'.by' immediately backing him into. i wrote the'main opinion,in 1994 and is from dinics: In that zone, only rwo tkethat "the pinjJOint 'preCision" the 
corner, Scaliasaid th.t the Court wanted 'viral to Ddlinger'in doe sequel case. told aborrion fues' may,Oe' present, and'doey, Court had required previously.Jor in- , 
,to. know wkr' the overall impact on: free .him he was misreading the earlieropin-, must leaye i~ on aemand. . " : junctions against antiabortion prot~t. . 
local TV would be 'withouulie "must' ion and askea·for eVidericeof:a,signifi: ' (Alter a series' of antiabortion block-, ers"is absent here.~ , 
'carry" rule, not whether, a few stations ,cant effec( on local broadcasting:h was . adesof.ibortion dinics i'n Buffalo and :'Justice· Breyer, then brought him 

, wnuld faifto survive without ii. Del" , 'too late for Dellinger to say enough to, : Rochester, New York,' beginning· in, bad': to the dose proximity iss,!e. "!istill 
linge; took the bait, ana p~oce.ededto . undo doe effects nfhis argu,!,e~t.: ' '1988. a federal juage iSsued a broad in·' don't understand,"'he said: "·Is there 
argue for government authority to save iBruce Ennis. Jr",doe managing part- .' junction with the bubble zOne :as its so.:oe word or expression or thought or 
virtually every local 1V station in order ner of thi: Washington. D.C:. office of' , most noVel feature. The order has been ' idea, or view thit is only communicable 
to pre.serve a "robust ~rray of quality,· . -'.< . ' 1 -, -, ' ',1 I' " when'IlmClosertoyou than l'amatthii 
p~gramffi:ing. II In doing so) 'Delli~ger I - moment, and jfso} what is id" ." 
made' it n:\ajorractical blunder. ,,' J" 'O'C" d h': '. h ' '. Sekulo~sugg.s;ea'thatit",ould~;
" After a,brief aiversion from 'Chief ,:~ ustlc,e ',i .onno~ suggeste t at t «;'" ,: difficult for ,a demonsieator to point 

'J~stice William Rehoquist, Delling~r . " go,V.ernmerttco.u t" d."pr,ovid~ subs,id ies out. fr~m'l; .feei away. it)lers!: in the 
moved back to' an 'argument he had Bible. A inomendarer. he commented 

· begun to make to Scalia. on how pro- if ,it wan,te,<ito. isav~ lo~al TV s,tation,S,' 'that "in the d~c6rum of this courtroom. 
gral!' aiversitywouldsuffer if .!ven ':one ", ,. • .; , it's quite easyfor you'and[~el to rom
or two stations" went under for lack of ,"You .don't have to commandeer aU ,the' m\,nicate·7Itwasapoinrhehadalieady
cable acc~s. He became almost rhap-' 	 made. budt bore repeating in the lace 
sodic in disc\,ssing the virtues of'loial 'channels.': sh~',said with' somesarca~in·. of Breyer's probing, S~k'llow s«medto . 

· sources nf brOadcast information." " " ' . ' . ,', , ' , , ' grow in c<!nfidence as his argument pro-
He was talking himself into ae~per" ' gressed;, particularly with the aid of 

trouble. and doat beCame clear when Jus· • , some 'timely interventions on his side by 
, ti~e Breyer enter~ the questioning. He ,,1 ", Jusiice Scalia.. ' " , . 
t<M'Delling~r of "the 'problem .thai·s" .' Follo1"ing'Sekul.ow to fhe lee,rern. 
bOdoering me," a problem that went di-' , , ' doe clinics' lawyer. Finley, ~ professor at 

"reedy to the evidence about doe supposed Chicagos Jenner ~Block.,had only ten ',upheld by the en banc U.S. Court of. the law school of the State University of 
'thieat to local TV broad<;aStirig. Breyer, minut,es to,aefend doe "must carry" rule 'Appeals for the Second Circuit') " " . . NewXork at Buffalo; tried immediately, 

, ,remindea DeUinger t!>ar only:31 'stations on behalf of the over-the-air broadcast , Sekulow, chiefcounsel ofThe'Amer- ' ~o paint 'a differen.t ~ord picture of the 
actually had gone off doe air after losing ',inaustry. Justice a!:ter justice:-inc!uding " i~ Center foruw and'Justice, based scene,arouna the diniq. "We have here 

. their cable access. If most local stations Breyer~ doe damage done ~y ,Del. 'i!, Virginia Beach•.Virginia. started his: an un~denting campaign ...' of illegal. 
are ,"still there ,broadcastillg .... Breyer ,linger t<! fnlst'rate Erinis's lie~t efforts. \ presentation foqhe aemonstrators in ',and tortious'harass,:"ent, intimid.tilln~ 
asked, "how are doese people'hurtt , Predictably, ,Farr sounded absolutely tri-' ,the exuberant' ~ryle he 'often adopts. obstruction.' and tr7iP;tSS at hea)th care 

, Dellinger said "survival is not the, umphant as he worked ,his way e~ily '. Quickly., ChiefJustice Rehnquist int~r. ~ilities:! 'she said. ' 
only:issue.~ The rcal.casuahY. he said. dorough five minutes of rebutt,.!.' , rupte,iI: '''Mr., Sekul<)w, I think we.Can ' Emphasizing the need to, maintain' 
:-vas losing"doe ,ability to PUt '1n qualiry '.. 'hear you quite,well ifyou were i<;> l.ower "quiet zones and buffer zones around, ' 
'prog;amming." He said do"t "commnn TURNING DOWN THE VQLUHE , your voice a little." He dia so.. Uninteri-' . hospitals." Finley said such ~nes'were 
sense tells us that." Local stations; he , Seldotyl,does th!O ,Court's cliatylber tionally.'.the exchange, had made' an all ~hat the clinics Were seeking:J';'iice 

, suggested, "rould ha~e t6 swit~h to,d.e, lend itself to a live demonstration on early,and im~rrarit point for the c1in-. 'Scalia mo~kingly asked whether it 
un~ttractive alternative of "home shop- the issues' iri'a pending caSe. 'But a hear; ics: An in-you'r',lace approach is not. ' wnuld be noisier if people h~d w,speak . 

'ping inquiries." S~lia pounc~d: "So. it's ing on 'SChtnck v. Pro ,Choice Ntiwork of .necessary to projecrone's message over a ' to p.!ients ,from a di~tance "inStead of 
the proSperiry of programmers doat the ' Western Nnq l'<>,k turned the courtroom fairly shorr distance., ' . , . coming up ~loSe."· ~. ' : 
government is: now concerned' about,' into something ofa stage for acting out ' TIiatpoint was made mo:evividly'a' RetOrting. Finley said rpe injunction, 

, 'not 'jUSt their cnnti!,ued existen~e?"" . thit First Amendment conttOversy. ,few minutes !:her when Justice Breyer at issue "gives' far more leeway to. dcli:n~ 
· ..PtOsperiry. said Dellinger. is only "an in-, Involu;"tarily. Jay Sekuljlw, doe plain- uncharacteristically' joined in the ques-, . &nu than ~uffer lo,c,es previously up
'. termediale step' toward mai'ntaining' tifl's attorney. plared doe main role. in a' tioning early. ,~We're 'I:; feet apai.r now." " .held by this COurt;' despite doe rec<;>rd of 

quality programming.. "\, way that initially seemed to undermine BreYer ,said. "Even Without,this micro-'.' protesters' "dangerous, medically risky. , 
, . Breyer moved in [0' ask for evidence' his cis,e. But his overall performancere;. phone"! think han hear you perfectly' intimidating. and harassing activity." \ 
that I~ experJive pro~ing was less : ~uced the negative effect nf the hear· ,'. well.... So. what is the problem?"". ',: It was, a1r7aay ~pparent that Finley 
desirable. "I saw a doeory. &Ut I didn't see ing's theatrical, aSpects. ". ' , " ',We're ~aving ." c?nversation. and we're was deter,,!,ined to. keep in ~nter stage 
e,vidence'..... the j,:,stice,remarked. Del-, Two other lawyers, Lucinda Finley .15 feet apart.", '. the image'of a medical facility, with 
linger mad~ a fleeting rereren"" to "anec- and, acting .solicitor general Walter' , ,Sekulow 'tried 'to' shift the scene., 'patients having to run 'a gauntlet to 

.aotal .vidence." Then JUstice Souter. Dellinger (back' for. a second appear. , ' What dois fISC waS about. he saia. was ,get' ueaied. Quickly, Chief Justice' 
, who ~ in doe majority on "must Carry" . ance),we,re leSs dire.;dycaugI,t up in the,', ~the huscl~ and bustle ofany'metroflOli- Rehnquist pressed her on, thar. theme: 

£wo,rears ago arid'holds a~te crucial: to t~eater.,B~t their !Urns at the lectern. on ,tan ari:a/ about trying 'tO'Carry on,'''an ,."Are you 'suggeSling that .there's some' 
doe government. turned Dellinger's argu- behalf ~f the 'defendant, also. brought' intima,te conversation" outside an abor- special rule, for aportion clinics that 
'ment agains,t him. ~When you'starr taIk- some,unwelcome fore.nsle drama::rIley ,,'tion ,cliniC. , : ., , wouldn't 'apply in o,tnercases :Nhere 
ing about qualiry,"Soutci said. doat was had to' withstand' prickly embar~ass-. , Sekulow <:lid itot seem to·havedis- I people are being perhaps haiassed or 
getting into program content-Q consti; menuhat was more unsetdingto their 'pellea doe effect o.f-Bieyer's demonSlfa:,·,. counsded or ~rgued with?" he asked. 
rutionalJy forbidaen justificatio!, for doe arguments than anything Sekulnw had tion:but he moved on as doe Court en·· She'said she was not: Rehnquist shot 
government: "The tenaenCy of your, an~ . to overcome. --""" ,: . . '" gaged . him ~n the 1. details of the . back: "Why do you' keep stresSi~g the 

. swer:to JustiCe Breyer is'... some kind of The problems, that ,Finley. and injunctio~, Those exchanges. though •. quiet wne,nutside the aborrio\, [facili7 

eontent-based standird.' SOuter said, Demt:1ger.enco,untered addea,to the did not go particularly welL Justice :iyW She\;esponded that ("suring 
Dellinger tried'tod~flecnhat do!ust,: demons't,atiy~ aspect ofthe hearing.'. Kennedy, a swing vote on abOrd.on is: r "safe conditions for health ca£ was a 

\ ), 	 . ~' 
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.. 1t;SnheiJRreSlaentj"Netoed';'the'i'blllt:~and '. 

, the (\sgri~te : f~n~dri~i vdte~short:joh.tg~·· 


·,,' ,t:!~f11f~::,;:vej::id~::J~~<{~:~i,~~~~t:·.··
'rhidst6fit:h~,iBresid~rit1~()ra~'alio:vh the .' 

·.~f,~*i~~~!~1~~~::~:}t"t}~1;'
· 'sR,inefiRepu~~iC;iiis;:didn't '_w,arit,tocorn4 
, poun<t\!f1is~itrq,ubles!:by;"votihgs~g:linst .' . _ ' ,too _ .,' , 

·him;.on 'a:)1e,fcivil-r:ights;bin.~,;;;;'t) j:\T'~'{, anyway:;xI:iGttm~nypolitidansfand'"pq;' 


~(;b:illhe·'a~guments:'~t t~~lend w.:er;el·ov.er: . ·litiCa'l'''lli;lalysts);tenibto):deal;in,:(simp!e'' 

.the :.defipiiion'ioE:''ib)isiness: necessity::!! equ~tiori..s":~t:!:4;c0nclude~,1i)1'a:tibofry::mefi:; 


/ ~:~~~\~'~;';~~~~t~:;~i~S;jr:'~;;;':I':CS';;(i ·~t ::,'-,'·r!:g>,~l;'woht be.cause~of,;;the~quo,t~i"· 

:t:~~'~~!~~i~~~~:;;~~;:~:,,':;:~,j;i, . ',.;" "~.~,r;.l,:.~.:,;.f;,:p~oa.~,: ..h"ul'{':':'='~'·"P~.. .•".:.~e~.:r;:fh".~ufl;"'o,s.·~nte'~':,,?Pl::n;~.,',/o~ O·,~l·,til;.;,' ..,'.
i~sis(ed;i.w~s"very~)irti~~~tarill~i;}·,i:;'~.~.,~,::;',~::~,~~.~~~1f.~ ''', " " , 

since·,tneir irespectivd:ppsil-\(;,), . ]' ~",'i: b '1:;' .. ticsltoday ,~:far'moreipOW!-
tjoi1Sbwere;bas,~d',6h)casedaw;':'~;, . b" :.' .:,.y;.hq er.ftiL thah!~hetfrer.f~;dp61i"'.. 

H:(jwey:er-;~eVe~'Hii'lcdmdiit'ted';:0 ~lj(J ~ or .t:!'jB':!~,~f!'\ ti2ian~~rred~by.~suppbrtirig: 

Civjl~,f:ightst>1aw¥er, 's~ys,f~hattat; thJ' enG th~{;ca,ptib.'Uati~n, ,0p\sa~'ttiohs:Hlg~inst" 

the:! "tw8bsides \\werer,({Mancing,"om!the I'raq','fAjHb"'se;.;pemo~dtit !aid~('~~ysI' 

heado.ha,;pi~~lh1;;hdadv9,~ates:'of,i;the· ?fFfie,;.ql,l,odl'issue,' isii'adioa:Gijve.i~~l;Phe,,·' '''.''''".,,,",.,,, 

R'iIl!feit;th'ey.Hiad. cotnprQn;ise~i as'Jaf .. t.esult:hasbeen-Lri(),thif1~les~'ih~~·ipa.rirc '. 

~Sf$ne:!y0c9ll'ld"'wit~O~~:~e!\ifgirig,1 s9me ..... in~~th.~t,D.eiTH:ic~a6c'i~rariks)[;~~\;;: I?t;'~;9f . 

0fi,their~mo'st;'iinporta*,s~ppOl<ter.s;;the . Illembei:si~re:asking ,:WbY'itheir")le:::t:!ier~,, 

Adminis~ratiori;was·,draggjj1g:.rtheniri ': '. ar'e. p~ttirigth'ern'throu!gh .ihe} agony,9,£ 

·chorl. oJf\those.Jwh.'0':;;ivan~~d\1al"lod'ser havingJtbWoteroh the~civiFliights7,!b111', . 

·.ilj(terpr.etati~n :o!\ithela~~ohryQ;::1aw.l· aga,irFti1is;!,yb\ri!'~" :'':!;~':'i:'" ;1j£;;1:;:::i)~/;.j,:~ ·Ih'·:"·''''-!;'!'!'·.-'''''"'':'''?~~?';f!i:;';':;!';;;,!·;;!,!;"·"":""""':""""",'11, 


I 
.0ri}anotll ~r·Aev;eI;'ith.~/:~i~pute:,iy.asn\t- 'jii}Bu~:-}thep:m~Jri~dr4tic it coihgn'~ssi()liM 


i abol,lt,,,dledaw. lat, hanrb'utz~abouf. th'e lea:der:ship~;.\ya:s'lsd.lc,k; 1!Fhe 

... p~litical advantilge'H:hat;~the~>A1~i!lis,:consi:itu'~riCyihasl16ilgj~l?eeri'):olie(;otHlile 


Itr;;ttiol1 ,:,h<id },alrea<iYilSeen1£in. ;branding piHars!\cif.l'. ...... ' .', , . 
'!'e-,t,,,:, ,.. '. ,:the.bili·,a ~lquoi:a·ibi,m~:ahd)tafrirg.;those".". ev;eir~\yhen,,:asjmthis lGase~jts itOrtcerns: 
" ( ..,.. 'w.I:\l:)r~lippor-tedl :it·:asi su pportirig qu6tts~~st~i ke-: man'y.(De·mbcr.ats;~;,of~,margi'hh· , 

f Nu·m.'eIious 'piv;il:,rightsJadvocates ,per:,:, impoitahc'ic'JCorripared').with,~,~a:r-1ien>is+·I ceiveCB",a'i politic all advantag~ !imhavingsues:..{v0ting~.:rignfs~ scho.ol~de:!seg:re'ga '": 
1 . th.e' Br.esiderit')v.~to' ,ther!~iH::> fig'ur-ihg don;: ,.endirig n.basiqidiscr.~Il}iriati6ril(iii1' 
lthat~'such 'an ;a£tw6tiId sO~ihur;t~!him jobs9ropcoinpar:eadvith~ith~dapp~lling 


-with.both,olkckia'n d"imaih'stn'!am,w hiteconditions . cib,so!.',man¥) urQ~ni1blacKs . 

cqnstituertcies ·.~thatijit~;,wbulaibei .a,; net.' toaay,\ th~,De'mocrats":oulari\i:<;if.1good 

detr-iment( tckhim'iand'!\the·;Republican conscierice'{.:W::llk~(away.r .fM.ariy :wer:e . 


· Rarty;y.J?heYi.faHedltd lsee.thei,p'otency· tempted;)LMorf!p'ver:;,:irr,the!;qpurse},;9f 
.0f"thet:§'quota~~".iiss'uerL )r! flY);"';; Ii:!:) \;(-1 the"finalf\df!~lings':"O!ntne tb~dgeb1ast 

~;.-.iwhe,iAdmiriistrati0n!·ima'de·lnO!,SUcn year:!the~·eongressional ;,13lac~"€aucusi·. 

e·r.[or: !yYeII,' beforel the ·president :ve~ consisti,ngCof.1,twenty,;,thIiee p.membe'n~· 


toed :thel:iill"in'ilate.oCt6ber Of. last . (t;.ventY,,"six:ithis'.'l,year,9I.liwashllpsetkat 

yeaIij~onef,of'his a:ide~h;aid.(6 me'i,:with some !'of' ,the 'budgef;" provisjon's •• ~rid' 

~"smiler!!We'-lLvet6, w.e~n sl,i'stairi~ the enraged"; at· 'BusB}s i successfuinv'eto::cH . 

ve'tor; wem(end. up 1with. 'W~r,dsr,.Gove, the "civih:rights' bill, \,{nd;.': in 'exchange 

and'!we~Ji',have r~ised' the'quota issue4 fOrlit!; ,fi'na! . support of .thel;l'budget;' 

to 'our,benefit!' Another ,aide' '~ays;thai: extracted' a promise;thaethe <;ivil.:rights' 

the.·veto was' driven as much'\iby ide- bilhvould" be 'brought up ,again early


I ology as :it!was'bY'politics~that some this.yearand'wotild:be. giv;en pride! of 
) ofithe President!s advisefs:simply'didn:t plawby.be~ng·designate'd Hr.R~,J!., CBy 
\ want;a biIb:1Ihen;came the:November. custom,;it is 'a'bigq:!dl·tohave'a \biH . 
I elections'and'the victor:y of· Jesse Helms; designated. H.R.;·l;, .0r,S; 'l.}:More,. 

who'lhad';,used'a n0wAam'ous,ad:;~,bout over, the Black Caucus members and 

quotas;: showingra,;whitei' hand'crum:' other House Iibe'ra'ls .were 'miffed!b6i:i1" 


r 
 plinga job-:rejection ·letter. Eete 'Wi!'- that' so' mary :compromises"had, be~~
I son, ,a Republican, who was successful made in last year~s : bill' <indthafthey 
·t, in "'his',race~' for the' :governorship;i of hadn't had'·an. opportunity'·to vote' to'
PRESERVATION PHO~COPY , 
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,of;, , ' gh,}yotes 'toi:riverri~e\ii ,events~at ' o~~rfth~tiEaster 

Rresidential,.\Vet9;~anai~hal witho~t;the 'w.~ek~ndi'~ ~the,r ,-:Se'naf~~i'j;:0~'inohtat~: 


'. ,~p, :vl.bmen;Vt:;ould .coi1tin~i;:to'jr~ceive "pa'rticuI'ar.IY:fl~u~~hot t:~ntitelfi;fro~nJ the 
, nOi;.damagesat, aR>.'Ehe ,bilI's ,Hous~So?tMfwerei;becornir\glnerv6us"aJ:jout 
batke'rs 'say·.tl1e,eap!,p'kked, up,~atdeast ' Kenri~ay'sl,pron1inent\tole\'in';pushing 
~b,tyJ. vote~iith.is r.e,~r.; (.A!i,ztlle:AdmiiiAlegishlti6h.that;enablediRepublieans;,to 

, istration 'and~~oth'er.lRepublieansl point ,uig~the~,Party ,'agair .;ind:, again! a~',the 
qut; tliet,e iSlaihole:}il:inesaplthllt e~uld tool: :of ::itsli spedal :,interes"tsj',: as 'anti,. 
le~d ,to.darriageshigh,~rJthaii aih?mired busine~s;;and!( t,hough 'iti.was iheven:put 
and, fifty. tho'Usamj,t dollars, );,' i,i'ji;o,,\: 'quife, this:w~y') ~s:bejng 'tdo;pro:-blaek; , 

'~'\';i-" ::" :,.<;. ,:>',"k :,,:\3 ,Y":" (FFa:gging!~rribcrats 'one"wajh:o'nah.,. , 
'B: ,~;,~adyth~s,rear~'-D:moeratics¢na:; other::as ,favorihg"blac;~i'goe's: baebt~ 
, •• ,.,1 tors ,were;lf,a!1ythmg,(more~ pan'"; the;Nixofi er:;J.ljaJ:ld,eer:t~inly,r:earep, its 
i~k~d.than; theirl,,;Ifbuse <::olinterparts; head, in "the·:l988 Pr:esid'ential ,cam,.. 
Of the . nin~teen; De;nocratkds~nators . paign,:,but, the: '~<Juota"i \issue,' has,pro..; 
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As racial troubles flare and the nation backs away/rom integration, " 
Deva! Patrick explains why he fights for an honorableprinciple 

T here were fresh' examPleS,of racial strain in the na,tion 
last week - including .disturbances in St. Petersburg, 
Fla., and the struggle over a disCrimination suit against 

Texaco. U.S. News Senior Writer Lincoln Caplan interviewed 
Deval Patrick, the outgoing head of the Justice Department's 
civil rights division, about his work and the future .. Excerpts: 

You"ve said affirmative action Is the onlyeffectiwe tool f~r " 
integrating man, American instltutlons. Why have you had such a 

leave us with choices that are. Merit has a central role and , 
merit need not be compromised in the interest of integration. 

Recent polls have found that less than half of those surveyed 
believe that integration is an important goal for this country, and 
that includes blacks as well as whites. You think integration is 
vital to American democracy. Why? 
Because we are a deeply diverse American society. American· 
democracy is going to depend on people coming together 

hard time maldn, that case? .---......;.--'---.,r-:------!!~~~~r..ep.~.l!!!U~ 
~ One of the reasons why affir
;~:mative action, like many rem
'edies to' discrimination, has 
run up against opposition is 
that we have had difficulty in 
.understanding that after de
claring discrimination unlaw~ 

. ful and wrong there was sfilr: 
'something left to do to com
'l'lete the work of bringing 
'people together. Affirmative 
.action also faces a sort of op
,position by slander,the notion 
that all affirmative action is . 
some form ofbean counting or 
quotas or that it's a com pro
mise ofquality. That has abso
lutely nothing to do with the 
way affirmative action is sup
posed to be done and the way 
the courts have upheld it. 

The Supreme Court desCrIbed . 
some majority-mlnority 
-cOngressional districts created 
under the Voting Rigtrts Act as a 
Jorm of political apartheid. Even 

St. Petersburg. A disturbance broke out after a grand jury said 
a white police officer was justified in killing a black motorist. 

American democracy depends on people' 
.coming together' across thei; differences.

'with restrictions on those districts, the new Coniress will have 
onl, one less African American. Wh, Is vigorous enforcement of 
the act still important? . 
The language that the court used to describe those districts 
was unusually extreme. We're talking about·dis" ::t5 where a 
bare majority of the voters were minorities and everyone 

.:else was white. 1 don't understand why that district.is r,";ti
-cal apartheid and a district which is 90 or 95 percent white.is 
. not. The issue is: What is appropriate in places where the 
politics are already so racially polarized that, in tht; absence 
of something like a majority-minority district, it would be 
impossible for the minority voter to elect a candidate of his 
or her choice? That's what the Voting Rights Act speaks to. 

What 'lessons are most critical to Impart to those now arguing 
that It's time for all American choices to be based on merit? 
All American choices are not based on merit, and eliminat
ing considerations of race, ethnicity and i!enderisn't-IlOinl! to. 

acro~,s all, those differences 
and being 'united by common 

' civic values. Tne way that hap
pens, at least in part, is by our 
overc6ming the suspicion and 
occasionally even the hatred 
that we bring to the table by 
virtue 'of those' differences . 
And I think in my life and in 
the lives of many others that I 

, know, it is the ability toleam 
to love across race and ethnic 
lines that makes' the differ
ence in the ability to see and 
imagine each other as fellow 

'citizens with a stake in each 
other's struggles. That issue 
will become even more signifi
cant as this country continues 
to become more diverse' and 
more culturally complex. 

You've been a leader In the effort 
to end the long run of church 
burnings In this country and have 
identified them as an expression 
of racial hatred. But there's a 
well-documented view that there 

are many other reasOns for the burnings. In retrospect, do you think 
that Ii, overemphasizing the racial aspect of the burnings, leaders of 
both parties have hurt other civil rlgtrts efforts? . 
No. We've never said that 'race explained aU of the fires. 
We've saiJ that race explained many. Tile increase in the rate 
of attacks on black churches-particularly in the South
beginning in Janu lry of 1995, was significant and had to be 
faced. And as we have. continued this investigation, we have 
seen many instances of racial hostility or religious bigotry 
driviflg these fires. There is a large class of cases where we 
suspect that racial hostility is driving the fires, but we're not 
confident that we can show that beyond 1I 'reasonable doubt 

. in a court of law. In the 120 arrests we've made so far, there 
are a number' of other motivations. There have been a re
markable number of young people involved in these fires as 
well. But race is wiih us, and it is with us in the context of the 
attacks on the black churches. There's absolutely no question 
annll! thilt ~"cI rh"r h,,< ,,--, h'" f~"A,l ~r ...nlt 
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pocket knives, belt buckles, flags, When Mr. MCD~iel, the Council-' stan a race war. "Hatred . is more 
ceremonial swords, paperweights, . man, verbally attacked Mr. Howard'" dangerous and explosive than
clothing - most with' racist slogans earlier this. year, the former Klans· drugs," he said. "We cannot allow 

,'or symbols - and a signature. T man "sued me for, defamation," Mr. the museum to remain." 
shirt, emblaioned with the Confeder- McDaniel Said.. 	 . Others saylt lsnot the shop itself'
ate nag, that announces that both the " Mr. McDaniel realizes that the' that bot;bers them, but the knowledge ' 

, nag and the shop are here to stay. shop has a legal fight to eXist. buthe ' that it exists only because there are
Mr. Howard, once a high-ranking said It was ridiculous to think tha~ still people who feel that way ~bout

Klan oHlclal in South Carolina. said such an establishment would not at· race. Jaz Lane, a 22-year:-old beaut!·
recently that he was no longer offi tract Klan members to the town: ' clan, said there was a lot of silent 
cially a member of the. Keystone ; "They are not welcome," he said. support for the shop and museum. 
Knights of the Ku KluX Klan, that he People in town fear that It wiU '"It wouldn't be here If there
just wanted to teach people about the become a national raUying place for weren't, people who want It," she
Klan, not spread bigotry. ' Kiansmen. , . said. The push to remove it is based 

Mr. Howard's lawyer is Suzanne "Of course It's a gQOdidea;. it's a more on bUSiness than on racial har-
Coe, .who represented', Shannon" museum of our history," said Daniel 'mony, she said. ' " .
Faulkner; theyoting woman who won, Carver, a Klan grand dragon who Some black people, and .white pea
a long battle to attend the Citadel but lives In Galnesville, Ga. 'pie, sald they just ignored it and
then dropped out, Citing stress. Ms. Jews have a Holocaust museum, hoped it would go away. Some cross , Coe has built her practice largely on he' s:::id, and blacks have a black the street to keep from walking in, Individual rights cases.' , 'heritage museum. "What's wrong front of it. ' , . ' 

The museum, with its framed pho- ". with having' a museum for white It is dangerous to ignore it, Mr.
"tographs; robes and ,other ceremoni-. people, people who are proud to be Kennedy said. "If wedon't geton top

aUrappings, does provide historical White?" he said. 	 of It, there's no telling what will, information on the Klan, she said. '''That's" the problem," he added. happen," he said. ','
"Ii's ugly history:"Ms. Coe said, "Some people are not proud to be Year after year after ye~r, peOple

"but It happen~." " . White." .' 	 tried not to s~~ ropethat,dangled
The fact that the museum angers Mr. Kennedy said that young black over River Street;.the rope that killed 

or embarrasses people in the town Is people were angry about the mu- Richard ~kett.. Some; like his
not a legal reason for denying her seum and that he was afrald it CoUld great-great nephew, can see it still. 
client a license, she said. The Coun
cil's reasons "were specious;" she 

, . 	 said. and included a contention that 
disturbances at the business had 
made It a 'pubUc nuisance. 

" "If that Is the case, then every' 

NAA.C;P. rally in the 1960's was a 

nuisance," she sald. "You can't say 


,.t' that"just because someone protests 

SomethiDg there, It's anuisance." 


The council also said· that Mr. 

Howard dealt in guns - he has 


, bought and sold rif1e~, but ~ot in the 

shop ...;. and that he "had not been 

truthful on his taxes," Ms. Coe sald. 


, But the Council members offered no 

evidence of that, she said. 


"He's never had a criminal convic

tion," she sald, only a long·ago speed

ing tlckeL His outdoor security cam· 

eras did. however, record burglars 

breaking intO the cmlrtbouse. ' 


Ms. Coe said the-city and Mr. How

'ard had agreed that the shop would 

: remain open until TUt!sday, the dead


" line for the Council's decision. Then, 
If the Council still denies him a Ii· 


. c'ense, Mr. Howard and Ms. Cae will 

, push ahead with a FederaI lawsuit 

, It seems a departure from, the 


cases she usually takes, what some 

would see as more liberal causes. At 

first, Ms. Coe said she did not want 

the case; "but I was discussing i1' 
 " 

:'. 	 with my partner. and he said: ·Oh. I 
see. You only stand up for civil rights . 
you believe in,''' ' 

" "",' 	,. ,~~ 
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. Getting beyond race takes,rhorethan a program', in the.> 

workplace~ An excerpt from, a new book By ELLIS CaSE 

" , " 

I 
·N "THE ETHICS OF uV~NGJIM 

Crow," an autobiographical essay 
. "published.in Uncle Tom's Chil

drenin 1940, llichard Wright told 
. . ofhis first job at an eyeglass lens
, grinding company in Jackson. 

. Mississippi. He landed the job, in 
part, because the boss was impressed with 
his education, and Wright was promised 
an opportunity to advance. "I had visions 
ofworking my way up, Even Negroes have 
those visions," wrote Wright. But even 
though he did his best to please, he discov
ered, over time, that nobody was teaching 
him a skill. His attempts to change that 
only provoked outrage. Finiilly, a co-work
er shook his fist in Wright's face ~d ad
vised him to stop making trouble: ''1his is a 
white man's work around here, and you 
better watch yourself." 

Such sentiments obviously would not be 
opef!ly voiced in most companies today. 
The civil rights revolution has seen to that. 
Still, it seems that every so often we get 
ugly reminders-of which the Texaco im-

Adapledfrom 'Color-Blind" I1y Ellis Cose. Copyright 
C 199611y Ellis Case, To be publiWd I1y Harper(;ollin •. 

, '.'~~' 

.... "{. ,(('IT

.' t~\l\ / 

, 

http:published.in


broglio is the latest -that Jim Crow's spirit is '~ot yet dead. In 
, 1994, Denny's'restaurant chain agreed....,. iIi a settlement With 

· . the Justice Department-to put a civil rights monitor on its 
payroll and to cough up $45 million in damages, after a slew 
of complaints alleging discrimination against customers and 
employees. The previous year Shoney's, ~other restaurant 
chain, settled a suit for over $100 million that alleged, among 
other things, that managers were told to keep the number of. 
black employees down in certain neighborhoods. 

People of color With training and experience are "treated 
like s-t in too many places on the job," said assistant labor 
secretary· Bernard Anderson, whose responsibilities include, 

. the Office of Federal Contract Compliance Programs. Even 
Within the labor department, said Anderson; he had seen 
racial prejudice. When a black colleague, a Rhodes scholar, 
appointed two other blacks: With impeccable credentials to 
positions; "the black lawyers were very. empowered 
and encouraged by all of this," recalled Anderson, 
"but a number ofthe white lawyers ... were just shak
ing in their boots." By and by, he said, a "poison pen. 
memorandum" found its way around the depart: 
ment. The missive made insulting, scatological com-' 
ments, questioned the credentials of the people who 
had been appointed. and declared 'that affinnative 
action had gone too far. . 

Besentmen't against minorities often surfaces in 
places where "diversity" or affinnative action pro- . 

.'. grams are in place. And that resentment often breeds 
:;t.> resistance that results not merely in nasty comments 

but in outright sabotage. 
Some time ago, the black employees of a large, in

ternational corporation invited me to talk about a 

· previous book, The Rage of a Privileged Class, at a 

; . corporate-Wide event. In talking With my hosts, I 


quickly discovered that they were not merely inter-". 

ested in my insights. They wanted me 'to send a mes~' 

sage to the management. They were frustrated be

· cause a corporate affirmative-action program, of 

, which the management was extremely proud, was 

not doing them any good. Mid-level managers, it 
turned out. got diversity points for hiring or promot
ing minorities, but the corporation had defined mi
norities in stich a way that everyone who was not a 
U.S.-born white nui.n qualified. In other words, the 
managers got as much credit for transferring white 
men from Europe, Australia, and Canada as they did 
for promoting African Americans. And that is exact
ly what they were doing, according to the black em
ployees, who wanted me to let the management know, ina' 
nice and subtle way, that such behavior was unacceptable. 

I'm not sUre what mesSage the management ended up ex
tracting from my speech, but I am sure that the frustrations 
those black employees felt are Widespread - and that the 
cause lies less in so-called diversity' programs.than in the . 
Widespread tendency to judge minority group members more 
by color than by ability. . . 

Some two decades ago, I received a brutal lesson in how 
galling such attitudes can be. At the time, I was a young (maybe 
twenty-one or twenty-two years old) . colinnnist~reporter for 
the Chicago Sun-Times. Though I had only been in the busi
ness a few years. I was acquiring something ofa regional repu
tationJ hoped to break into magazine writing by garnerfug a 
few freelance assignments from Esquire magazine, so I had 
made an appointment With one ofits editors. 

The editor With whom I met was a pleasant and rather gra
cious man, but what he had to say was sobering. He. wasn't 
sure. he confided. how many black readers Esquire. had. but 

was reasonably certain the number was not high. Since' I had 
not inquired about his readership; the statement took me a bit 
by surprise. I had been a longtime reader of Esquire, and it 
had never previously occurred to me that I was not supposed 
to be, .that it was not me whom Esquire had in mind as an au

'. dience:""never mind,as a'contributor; I don't know. whether-: 
the editor bOthered to read my clippings, but then, the cJips 
were somehow superfluous; the very fact that I had written 

. them made them so. All the editor saw was a young black guy, . 
. and since Esquire was not in need of a young black guy, they 
were not in need of me. I left that office in a state of controlled 
fury-not just because the editor had rejected me as a writer. 
but because he had been so busy focusing on my race that he 
was incapable of seeing me or my work. ' 

A nominal commitment to diversity does not necessarily . 
guarantee an appreciably better outcome; as I came to "ee 

several years ago when I 
was approached by a 
newspaper publisher 
who was in the prpcess 
of putting together his 
management, team. He 
was interested, he said, 

. in hiring some minority 
senior managers, so I 
gave him some names of 
people who ,might be 
likely candidates. Over 
the next several months, 
I watched as he put his 
team in .place-a team, 
as it turned out, that was 
totally white. Only after 
he had largely assembled 
that group did he begin 
serious talks With some 
of the nonwhites I had 
recommended. 

I don't doubt the man's 
sincerity. He did want to 
hire some mmority man
agers, and eventually did 
so. But what was clear to 
me Was that to him, mi
nority recruitment ap
parently meant the . re
cruitment of people who 
couldn't be trusted With 

the organization's most important jobs. His first priority was 
hiring people who cot.lld do the work-':meaning whites-and 
only after that task was complete would he concern himself 
With the window dressing of diversitY. 

Over the years, I have learned that affirmative action,in 
theory aild affinnative action·in practice are two different· 
things. In the real world it is much more than simply open
ing up an organization to people who traditionally have been 
excluded; it is attempting, usually through some contrived 
measures, to make organizations do what they don't do nat
urally-and it goes down about as easily as castor oil. Short
ly after I announced my resignation as editor of the editorial 
pages of the New York Daily News, I took one of my white 
stafi"m.,mbers out to lunch. He. told me he had enjoyed 
working 'With 'me and was sorry to see me go. He had 
cringed when he heard that I was coming, ,he confi'ded, for 
he .had feared that I would be just another affinnative action 
executive, presumably' incapable of doin~ the job~ompetent-



, t· 
'.'. 
~ 

I' 

,.," 

John Kotter, ,a Harvard Business School profes~or and au
ly. He admitted that he had bel:ln pleasantly 'surprised. thor of The General Managers, discovered that effective exec
, I was pleased but also saddened by his confession - ' utlves generally benefited from what he called the "success 
pleased that he felt comfortable enough to tell me how he tru- syndrome." They were, constantly provided with opportuni
ly felt and saddened that the very fact that a person of C9lor ' ties for growth: ~'They nev~r stagnated for significant periods 
got a high-ranking job would lead him (as it had led so many, " • of time in jobs where there were few growth possibilities:" ',' 
before him) to question that person's credentials. yet, having The executives a:tso;;to be blunt abOut it, are often people of 
occasionally ~en the target ofaffirmative-action recruiters, I relatively modest intellectual endowment. They succeed 
am fully, aware .that (whatever they may say in public) they : largely because they are chosen for success. ' 
don't always pay as much attention to credentials as to color. , A true meritocracy would do a much better job ofevaluat-
Therefore, I understand clearly why even the ostensible ben- ing and choosing a broader variety of people. It would chaI
eficiaries of such recruitment tactics may find affirmative ae- ' lenge the very way merit is generally imputed and, in giving 
tion, as practiced by major corporations, distasteful and even. people ample opportunity to develop and to prove them-
offensive. A deCade and a half ago, for instanr::, I received a selves, it would create a truly level playing field. , 
call from an associate of an executive search firm who, after Siinply eliminating affirmative action would not bring such 
verbally tap dancing for several minutes, ess"ntiallyasked a true meritocra.:y about. Indeed, a large part of the reason 
whether I wished to be considered for a job as a ' , ',. affirmative action is, so ap
corporate director of equal opportunity. I was pealing to 'so many people is 
stunned. for the question made no sense. I was ' that a meritocracy that fully 
an expert neither on personn!,!l nor on equal- embraces people of color 

'employment law; I was, however, black. which ' seems out of reach; and affir
seemed to be the most important qualification. I ' mativeaction is at least one 
laughed and told him that I saw my career going method to get people to ac
in another direction. Still, 1 wondered just how cept the fact that talent comes 
serious the inquiry could be, since I'seemed (to ' in more than one color. 
me, at least) so unsuited for the position. Since Yet, by its v:ery nature, af
then, 1 have received other calls pushing jobs finnative action is polarizing. 
that have seemed every bit as outlandish. Wouldn~t it be better, argue a 

At one point, a man called to discuss the pres-' growing number of Ameri
idency of a major foundation. 1 confessed I. cans, to let it die in peace? A 

didn't understand why he, was calling me, .and ,chorus of conservative critics 

he assured me that the client was eXtremely in- , even invoke the dream of 

terested in having me apply. The man's earnest- Martin Luther King 'Jr, to 

ness intrigued me enough that I sent him a re- make the case. ' 

sume. I never heard from him again, which King would probably be 

confirmed. in my mind at any rate, that his inter" , more astonished than anyone 

est was anything but genuine. I imagined him to hear, that ,conservatives 

sitting in his office with a long list of minority now claim him as one of their 

candidates, from whom he would collect re- own, that they have embraced 

sumes and promptly bury them in a file. merely , his dream of a color-blind 

so that his clients would be able to say they bad :-",orld and invoke it as proof 

considered minorities. Indeed, when the foun- of the immorality and unde
dation head was finally named (he was a white sirability of gender and racial 

man with a long professional association with preferences. But even if be 

the foundation trustees), it was clear to me that had a bit of trouble accepting 

the supposed search had been a sham. After one his status as a ,general in the 

takes a few such calls, one realizes that the pur- war against 'affirmative ac
pose is often defensibility ("Yes,we took a bald tion, he would appreciate the 

look at fifteen minority candidates, but none joke. And he would realize 

quite fit the bill") and that the supposed high-level position is '. ·~'that it is the fatE!'6fthe dead to be reborn as angels to the liv

merely bait to attract the·interest of people who don't really" ing. King no doubt would be pleased to have new friends in 

have a shot-but in whom everyone must pretend they are his fight for justice, but he would approach them withcau
interested because an affirmative-action program is in place. tion. After sharing his disappointment over', past alliances 


It's logical to argue for the replacement of such shameful 'with people whose commitinent to change did not match his 

practices with something better-for ~ome form of meritoc- own, King would, addiess his new associates bluntly. "All 

racy. Yet affirmative-action critics who extol the virtues of a right," he might say, "I understand why you oppose affinna

, meritocracy generally ignore the reality of how a real-world tive action. But tell me: What is your plan? What isyour plan 
so-called meritocracy works. Ifqualified, capable, and talent- to cast the slums of our cities, on the junk heaps of history? 
ed mmorities and women exist. they say, corporations ",ill What is your program to transform the dirk yesterdays of 
reward them because they will recognize tha:tit is within segregated education into the bright tomorrows ofhigh -qual
their economic interest to do so. That may well be true. But it ity, integrated education? What is your strategy to smash sep
is also true that effective executives are" trained, not born: aratism, to destroy discrimination, to make justice roll down 
They come about beCause companies make an investment in like water and righteousness flow like amighty stream from 
them, in their so-called human capital, and nurture their ca- every city hall,and statehouse in this great and blessed na
reers along~and if corporations only see the pOtential in tion?" He might then pause for a reply, his countenance mak
white men, those are the people ii1 whom the investments are ing it unmistakably clear that he would accept neither silence 
likely to be made, nor sweet notrungs as an answer. . . • 
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Twelve Steps Toward····· 
.Racial Harmony 


MERICANS HAVE LITILEALTERNATIVE BUT TO ACCEPT THE POSSIBILITY THAT 
race will continue to divide us. Yet it is clear that society is more hospitable to 
minorities and more-racially-egalitarian than itwas a few generations ago. 
There is ~very likeliho~d that it can become more so. Hence, we have to ask the 
question~if only as an experlmentin thought: Do we have the vaguest idea 

_,nn,., to create a society that is truly. race neutral? The short ans-wer; I suspect, i~ 
no. Otherwise we would be much further along the way than we are. Still, I believe we can get 
beyond such ~platitu.des as "Let's just love one another;' which is the verbal equivalent of throw
ing up our hands iIi noble resignation. Enumerating steps our society could take toward racial 

e sanity is obviously not the same as putting America's racial goblins to rest. It is, however, a nec
essary prelude to moving the dialogue beyond the realm ofreassuring yet empty platitudes. So 
what would some of those steps be?· 

1
WE MUST STOP EXPEcnNG nME TO SOLVE THE , 
PROBLfM FOR US: In "Guess Who's Coming to 

. Dinner," thereis a scene .in'which SidneyPoitier·· 
(who plays a physician in his thirties iri love with a 

. young white woman) tUrns, in a fit of rage, to the 
actor playing his father, Only when the older generation is 
dead, Poitier declares, will prejudice wither away, ,The 
sobering realization is that Poitier is now older, than his "fa_ 
ther'" was then, and the problem. obviously, remaiils. 

Time doesn't heal all wounds; it certainly doesn't solve all 
problems, It is often 'merely an excuse, for allowing them to 
fester. Our problems, including our racial problems, belong 
to us-nOt to our descendants. 

~ WE MUST RECOGNIZE THAT RACERELA'I'IONS
ii fi.~ IS NOT A,.~E~O-SUM GAME: 1?e pres~ption 

~-y that Amenca IS a zero-sum SOCIety, that if one 
race advances another must regress, accounts, in 

. Iaigemeasure. for the often illogical reaction to 
progrants that aim to help minorities, Such thinking even ex
plains some ofthe hostility betweeri members ofso-called mi
nority groups, Can only one person ofcolor rise within a given 
organization? One hopes not. Does an increase in Latino clout 
portend a decline in blacks' well-being? It shouldn't. 

Unfortunately. we have too often reveled in political 
, rhetoric that puts across the. opposite message; and have too 

-often rewarded those who exploit oUr' anxiety and insecuri
ties-as opposed t~ those 'who demonstr~te the willingness 
and ability to harness our faith in each other and in ourselves. 

~¥. WE MUST REALIZE THAT ENDING HATE IS THE
.ii/' BEGINNING, NOT THE END, OF OUR MISSION: 
~ Occasionally. I turn on my television ru;td am 

lm3~; greeted by some celebrity exhorting me to stop 
':.&c:'I' the hate, I always wonder about the target audi-

ence for that particular broadsidE\, I suspect that it is aimed 
mostly at people who don't hate anyone~perhaps-as a re
minder ofour virtue, I certainly can't imagine a card-cariying 

. 

member of the local Nazi group getting so fired up by the 
. message that he turns to the television and exclaims; "Yes, 

you're right. I must immediately stop the hate," 
Stopping the hate does,little to bring people of different 

races or ethnic groups together. Certainly, it's better than 
stoking hate, but discrimination and stereotyping are not pri
marily the result of hatred, Ifwe tell ourselves that the only 
problem is hate, we avoid facing the reality that it is mostly 
nice, nonhating people who perpetuate racial inequality, ".Q.i" WE MUS1ACCEPT THE FACT THAT EQUALITY 
- " ,"" IS NOT AHALFWAY PROPOSITION: This centu

~ ry has seen huge changes in the status of black 
;~~'!-AmeriCans. It has also seen the growth of largely 
,4~ segregated school systems, the development and 

.. maintenariceof segregated neighborhoods, and the 
congealing of the assumption that blacks and whites belong 
to fundamentally different communities, The mistake was in 
the notion that social. economic, and political equality are 
not interrelated, that it was possible to goon living in large
ly segregated neighborhoods, socialize in largely segregated 
cirCles, and even attend- segregated places of worship and 
yet have a workplace and a polity where race ceased 
to be a factor, As long as we cling to the notion that equality 
is fine in some spheres and not in others, we will be cling
ing to a lie, ' 

[J 

,'? 

rJU'ii';l WE MUST END AMERICAN APARTHEID: Ameri
~J""~ ca.ns have paid much, homage to Martin Luther 
,... i*$" King's dream ofa socIety where people would be 
~,~ ~¥ judged only by the content ?f their character

, 'H"'l'P', even as they have yanked children out of schools 
when a delicate racial balance tipped. or planted themselves 
iri neighborhoods determinedly monochromatic, or fought 
programs tha-t would provide housing for poor blacks outside 
of the slums, There is something fundamentally inco~gruous 
in the ideaofjudging people by the content of their character 
and yet consigning so many Americans fit birth to communi

(~I 
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des in which they are written off,~ven before their ~haracter 
has been shaped. -- ' , 

, WE MUST REPLACE A PRESUMPTION THAT Nil,;. 
NORITIESWILL fAIL WITH AN EXPECTATION OF 
THEIR SUCCESS: When doing research ' with 
young drug dealers in Califoruia, anthropologist 
John Ogbu found hirnselfboth impressd and im

, mensely Saddened. "Those giiys have a sense ofthe economy. 
They have talents that could be used on Wall Street," he re- ' 

, marked. "They have intelligence - but not the beliefthat they 
can succeed in the mainstream." Somewhere along the, line, 
'probably long before they became drug d~ers, that belief 
had been wrenched out of them. ' 
, Creating an atmosphere in which people learn they cann~t 
achieve is tantamount to creating failure. The various acade
'mic programs that do wonders with "at-risk" youths share a 
rock-hard belief in the ability of the young people in their 
care. These programs manage to creat,e' an atmosphere. in, 
whicfi the "success syndronie" can thrive. Instead offocusing, 

. sO much attention on whether People with less merit are get-' 
Hng various slots, we should be focusing on how to widen"::' 
and reward-the pool of meritorious people. . ' 

7
WE MUST STOP PLAYING THE BLAME GAME: 

. , Too often Ameri~'s racial debate is sidetracked 
by a search for racial scapegoats. And more often' 
than not: those scapegoats end up being the peo

'pie on the other side. ofthe debate. "It's your fault . 
'because you're a racist." "No, it's your fault becal}se you ex~ 
peet something for nothing." "It's white'skin privilege." "It's, 
reverse racism." And on and on it goes. American culture, 
With its bellicosetalk-show hosts and pugnacious.politicians, 
rewards:those who cast aspersions at the top of the~ lungs. 
And American law, with its. concept ofdamages and,repara
tions, encourages the practice' of allocating blame. Although 
denying the past is dishonest an<i even sometimes madden
ing. obsessing about past wrongs is ultimately futile." , 

Certainly, loudmouths will always be among us and will 

continue to say obnoxious and foolish things, but it would be 

wonderful ifmore of those engaged in what passes for public 

discourse would recognize an obvious reality: It hardly mat

ters who is responsible for things being screwed up: the only 

relevant question is, "How do we make them better?·~ . , 


.1' ,,' 

WE MUST DO A BETTER JOB AT LEVEUNG THE 
PLAYING, FIELD: As long as roughly ,a third, of' 
black Americans sit on the bottom of the' nation's 
economic pyralnid and have little chance ofmov
ing up, the United States will have a serious racial 

,problem:on its hands. There, is simply noway around.that 
cold reality. It is pomtless to say that the problem is class, not 
race, if race and class are tightly linked. . ' , "". 

During' ,the past .several decades. Americans have wit-' 
nessed an esoteric debate over whether society 'must provide 
equality ofopportunity or somehow ensure equality of result. 
It is. however, something ofa phony debate, for the two con
: cepts. aN, not altogether, separate things. If America was. in 
fact, providing equality of opportunity. then we "':Olild have 
something closer to equality ofracial result than we dp at pre
sent. The problem is that equality Ofopportunity has general
ly been defined quite narrowly-such as simply letting blacks 
and whites take the same test. or apply for the same job. . 

Equality of opportunity is meaningless when inherited 
wealth is a ,large determinant of what schools one, attends . 
(and even whether oneltoes to schooB. what neililiborhoods 

one can live in, and what inlluEmces and contacts one is ex
,posed to. In Black Wealth, White Wealth, sociologists MelVin 
Oliver and Torn Shapiro pointed out that mpst blacks have 
virtllally no wealth --:even if they do earn a decen~ income. 
Whites With equal educationallevels to blacks typically have 
five. to ten times as' mlich wealth;.1argely because whites "re 
much more likely to inherit or receive gifts of substantial un

· earned asse,s. This disparity is a direCt result of Jim Crow 
practices'and discriminatory laws and policies.. 

America is not about to adopt any scheme to redistribute 
resources materially. What Americans must do, however, if 
we are at all seIjousabout equality of opportunity, is to make 

, it easier for those without substantial resources to have se
cure housing outside urban ghettos, to receive a high-quality 
education. and to have, access todecent jobs. . 

WE MUST BECOME SERIOUS ABOUt FIGHTiNG; 
DISCRIMINATION: In their ~sh to declare this so
ciety colorblind, some Ainericans have leaped to· 
the conclusion that discrimination has largely dis
appeared, They explain away what little dis .., ii,,,,,

nation they believe exists.as the fault of a few isolated indi

viduals ot the result ofthe oversensitivity ofminorities. 


Making discrimination a felony is probably not a solution. 

but more aggressive monitoring and prosecution-especially 

in housing and employment situations-would not be a bad 

start. Just as one cannot get beyond race by treating different 

races differently. one cannot get beyond discrimination by're

fusing to aCknowledge it. One can get beyond discrimination 

onlyb~fightin~,it vigorou~lywlierever it is found. 


'1. WE MUST KEEP THE CONVERSATION 
'GOING: Dialoguedearly'is no cure-all for 
racial estrangement. Conversations, as 

. 

'opposed to confrontations, about raCe are 
'inevitably aimed at a selecffew-those 


who make up the empathic elite. Yet; limited as the audience 

may be. the ongoing discourse is.crucial. It gives those who 

are sincerely interested in exalllir).ing their attitudes and be

havior an opportunity to do so, and, in some instances, can 

even lead to change. . 


WE MUST SEIZE OPPORTUNITIES FOR IN
TERRACIAL COLLABORATION: Even those 

, . w"ho have no intere,st· in. talking 
~ about the so-called racial. situation can, ' 

.00 through the process of working with (and 
· having to depend on) people of other races, begin to see be- , 
yond skin. c~lor. Conversation, in short, has its limits. Only , 
th:fough doing things togethe.r"':' things that" have' nothing' ' 
spe,cifically todo with race- wil,l peopl!,! break.down racial 
barriers. Facing common problems as community groups" as 
work colleagues, or as classmates ~ provide a focus and re
duce awkwardness i,n a way,that simple conversation. cannot. 

,'tt ;idl.~"J~ WE MUST . STOP LOOKING FOR ONE 

'fj,ti..i' ~UiiMSOLUTIONTO ALL OUR' RACIAL PROB

':,'~. :.'.~i-i,~ LEMS:'Meetingson raciat justice often re


r; ".rj.t" semble nothing so much as a baza,ar filled 

j,i: .:.s.~,rii'P. with peddlers offering the all-purPOse an


swer. The reality is that the problem' has no single,or simple 

solution. 'If ,I here is one answer, it lies in recognizing how 


· cOqlplex the issue has become and in not using that complexi
ty as an excuse for inaction. In short: ifwe are'to achieve oUr 
country, we must atl~ck the en,emy on many fronts. , 
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Klan Mu'seum T~sts a Town's Patierice. 

and Resurrects Some UglyM~m~~res


I 	 . 

By RICK BRAGG men in robes: In any small Southern _ The old Echo Theater brought Hol
LAURENS, S.C., Nov: 13 For' town, it would incite anger"especial . Iywood to Laurens earlier' this centu

decades, a piece of rotted rope dan- , Iy;among blacks, old and young. But ry, but blacks had to watch from the 
gled from a railroad trestle just out- here in the hometown""of Richard balcony. The, word ','Echo" still

, side this little town, a reminder of the "Puckett, the very sight of it hurts like , hangs over the building in red letters, 
last lynching In Laurens County. It ..' " a stick in the eye. . and'there Is Irony in that To some
was back in 1913, but people still talk 

. "We don't have room for 'the Klan people, here, the latest tenant is an 
of the bllick man wrongly accused of 

or imy hate' group In Laurens," s8id echo from the distant, hateful past. 
rape, and the white mob that ~~ged __ The battle between Mr. Howard,Edward McDaniel, a thre~term Cityhlm." , and what appears to be most of the :v'ou~llman who grew up with t31es, "We grew up under that rope," 

of murder~ ,r"pes and beatings, mo townspeople has raged since last
said the Rev. David Kennedy, the 43

tivated by skin color. Mr. Puckett winter . .At least twice, people hurled 
yearo()ld pastor of New Beginnings : 

, was "ope of many."· ' b~lclls through the shop's windows, 'Baptist Church in Laurens. The 
, But, the museum and Redneck' and one man crashed his vehiclehanged man, Richard Puckett" was 
Shop may be here to stay. 	 through the .front of the building. IUs great-great uncle; 

The city, whose population of 9,700 While the South has other ConfedGenerations were told it' was a 
,_. is racially mixed, has refused to erate museums, their focus is on the

crime to cut down the rope thatdan. 
grant a business license to the mu pVil War; Even the state ieader ofgled over River Street, the entrance the Sons of Confederate Veteransseum's owner, John Howard, a 50into Laurens from the black commu
yearo()ld concrete contractor who denounced the Redneck Shop, sayirignity. "Its message was,'Stayin your 

'has said he was retired from the its use of the Confederate F1ag,is not place: " Mr. Kennedy said. ' 
, Klan. The,' museum. remains open what that symbol was intended for, The tresUe was destroyed in 1986, 

'pending an appeal of that decision and'calling any ~soclation betweenind while the memory never faded 
and, if it stands; a Federal lawsuit . the Confederate soldier and the modcomple.tely, at least people did not 

Wrapped in the same Federal stathave to Iook.at ,it every day. Now, 
utes that once protected blacks in thethough,just a few ,steps from the old 
civil rights movement, Mr. Howardcounty courthOuse, in a toWn where 
has argued ,that the city's refusal to Some seethe, the pickup trucks and cars politely 
grant him a license Is a violation of ' , 	stop for pedestrians even when they 

are not in the crosswalk, Laurens has ' his civil rights. ' " ' , ghosts of a' 
" He has hired a good lawyer; and, ,a fresh symbol of raci~ hatred, Mr. 
apparently, the law is on his side '.lynching. ' Kennedy said. 	 ' 
some townspeople said.', The town'~There, hanging in front of the pa
former mayor warned that,the muper-cov~red windows of an aban
seum ~d Redneck, Shop might bedoned movie theater"a skinny tube.of" emKu K..ux Klan ;'an insult:; something people,herejust have to orange neon !;ignals that a museum' 
get used to.· " ' "When I was in the Arrny I put one 

devoted to ,America's best-known 
"The People' of Laurens are not' aver my bunk, because I was the only 

hate group is officiidly,defiantly 
happy," sajd Bob Doniinick, who Southern boy there:: Mr. Dominick"OPEN." 	 , said. To him, the flag is part of hisserved'l~ years as Mayor of Laurens"The World's Only Klan MUseum" 
and now devotes his time to the local heritage. But when the museum and 

is spelled out on the first line of the souvenir shop opened, he passed out chapter of the America~RedCrosstheater marquee, in big black letters. 
~dhis furniture store, ~hlch shares little black-and-white ribbons as a

The marquee's second line -','The show of opposition to the store. In 
, . Rednec,k Shop Now Open" -" r~ , the square, with,the shop and mu just a .few days, opponents gave out 

minds visitors not to pass up the s¢um. He is white, but the museum is more than 1,000.
souvenir store, which is filled with . "undesirable to both races," he said. The Confederate f1ag.is on practi- ' 
Klansmen miniatures, Confederate , Most people in town are against' it, cally everything in the Redneck
flag windbreakers, "White Power'~ , said black and white leaders, and , Shop, which does business from the 
sweatshirts and racks of 'T-shirts only a few people go into the' shop .theater's concession lobby. It offers 
that, read, ;"It's a White Thing. You each day. "But," Mr. Dominick said 

Wouldn't Understand." looking across the square to the old 

, "The same message" as the rope; theater,'Tm afraid he's probably 

'Mr. Kennedy said. "It resurrects all, .going to win." " ' ' ' 

'the e.,vil, experiences of' racism in, 
 , On Wednesday, Mr. Howard sat 
America: the torment .. the pain, the behind the counter, in the' Redneck 
grief, the unjust killing. ", , ' Shop, and loudly de~laredthat' the 

In the museum itself are some 50 stories written about him in the 
robes, with, documents' and photo" newspapers were lies ,and that he 

.graph,s that tell a,partial history of would talk to no 'more reJXlrters. 
, the Ku' Klux Klan. One photo shows a 

young black man being' br~d~ by 

/ 
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by Shannon King Nash, Esquire & 

CamiI~e Evans, Esquire. * 


T he Honorable Loretta Collins 

.. Argrett is Assistant Attorney 


General of the Tax Division of 
the United States Department of Jus
tice. President Clinton nominated·Ms. 
Argrett on October 27, 1993, and she 
was confirmed by the Senate· on 
November 19, 1993. She is the first 
African American woman in the histo
ry of the Justice Department to hold a 
position that requires Senat(> confir
mation. However, this top tax litigator 

. was not always a lawyer but initially a 
scientist.· . 

Born October 7, 1937, in Carlisle 
Mississippi~ !\Is. Argrett was raised i~ 

a household that stressed, personal 

integrity, hard work, and education. 

She attended Howard University and 

after graduating with a Bachelor of 

Science Degree with honors in chem

istry,she decided to pursue a careef in 

chemical research. Ms. Argrett flour

. ished in her science career, receiving 

the Lucy Moten Fellowship and study

ing at the Institute .rur Organische 

Chemie, Technische Hochschule, in 

Zurich Switzerland. Howeyer, after 

years of being a chemistry researcher 

it became apparent that unless she With a daughter in ju.nior high school. 
wanted to venture into management, and a son in the fourth grade, this was 
shehad reached the top of her Career • a hectic time for her. Yet, Ms. Ar.grett 
in. the sciences. She decided to pursue kept the importance of law school in 
a career in law in an. unlikely place, 'perspective: her family was most 
her dentist's office. During a routine impo~t in her life. She continued to 
check-up, her dentist and friend sug. maintain,as mu~h as possible, family 
gested that she become a lawyer routines. She joined in her children's 
because the health care field needed . homework following family dinner. It 
skilled attorneys. After conferiing was study time for everyone! 
with her family;- Ms. Argrett, some fifo Upon graduating from Harvard, Ms. 
teen years after graduating from col. Argrett accepted a. position with the 

lege, d~ded to attend law school. law firm of Arent Fox. It was at Arent 
After being accepted by several pres Fox that she was able to test her inter

tigious law schools, Ms. Argrett decid . est in tax law. Besides 'being intellec
ed to attend .Han·ard Law School. tually dra\\'1l to the tax field, she want· 

edto cultivate her skills so that she 
could help minority owned businesses. 
She felt that a contributing factor for 
the failure of such businesses is that, 

they lack adequate pro:"essional advice 

(i.e. from lawyers. accountants, etc.). 

Moreover, tax lawyers tend to have 

more control over their time as com

pared to Iitigators. Because she want

ed to spend as much time with her 


. family as possible and enjoyed the 

intellectual challenge of tax law, tax 

was the obvious choice for Ms. Argrett. 


Ms. Argrett's career in the tax field 

spans the array of tax positions avail

able. to attorneys. From prh'ate prac

tice, to government sen'ice and even 

teaching, Ms. Argrett has done it. all. 

After leaving Arent Fox, she moved to 

the Washington, D.C. office ofStroock, 

Stroock & La\·an .. In 1979, she left her 

firm to join the Joint Committee on 

Taxation of the U.S. Congress, making 


.her the first AfriCan American member 
,......~ ;..,JJ 



of the staff.. She credits this position 
with making her feel like a "real" tax 
attorney: After returning to private. 
practice, Ms . .A.rgrett joiried the Wash· 
ington, D;C.law firm of Wald, 

. Harkrader and Ross, where she subse

. qu'ently became a partner: She later 
became a tenured professor at Howard . 
University School of Law, where she 
taught courlles in income taxation, 
business planning. and professional 
responsibility: 

In her current position as the AsSIS
tant Attorney Gilrieral of the Tax Divi
sion, Ms. Argrett is in charge of over 
600 employees, a'pproximately 340 of 
whom are attorneys. The Tax Division 

. represents the United States and its' 
officers in all civil and crimimil litiga
tion arising under the internal're,-:
enue laws, other than proceedings in 
the United States Tax Court. The civil 
litigation' involves defending the Unit- . 

. ed States in refund suits, representing' 
the Internal Revenue Service's ("IRS") 
interests in bankruptcy cases involv
ing federal tax claims, enforcing' 
administrativE! summonses, institut

ing collection actions, defending IRS 
officials against tort actions, and rep- . 
resenting other federal agencies in 
cases involving the. immunity of the 
Federal Government from state and 
local taxes, On the criminal side. the' 
Tax Division handles the review and 
prosecution of violations of the crimi
nal tax laws. 

Because of the numerous reductions' 
in the Federal Government ..during her 
tenure as Assistant Attorney Gilneraf 
of the Tax Division, one of Ms. Argrett's 
biggest challenges has been finding a 
way of producing the s,ame quality of . 
work with limited resources. Current
ly, the Divi!iion is restructuring its 
attorney/paralegal ratio to more effi
ciently and effectively use its legal 
workforce. Another focus has been'on. 
increasing the number of minority 
attorneys in the Tax Division. Ms. 
Argrett has hired nine minority attor
neys for full-time positions in the past 
2 112 years, notwithstanding a.year
long hiring freeze. She hired the 1st 
African American to head up one of the 
Divisions offices. She is committed to 
increasing this number. 

Ms. Argrett is concerned that many 
African Americans. shy away fr0 lll the 

tax field and hopes that her experience 
'and level .of achievement will cause 

. others to consider tax law as a profes
sion. For attorneys woo have not 

,: d~cided on which area of law to focus, 
.Ms. Argrett urges' them to consider tax 
. law. She advises that, not only is tax 
law intellectually stimulating, but it 
.also allows minorities to be a valuable 

.' asset and resource to minority commu
nities by' providing· much needed 
a~vice for minority' businesses to 
become economically viable and flour- . 
ish. In addition. tai' attorneys can be 
involved in natiop.al, local; or interna
tional tax policy. 

As advice for young attorneys, Ms. 
Argrett suggests that they concentrate 
on be!=oming involved in professional 
activities, such as the National Bar 
Association. She confides that the 
National Bar Association and other 

·.African American lawyers were very 
supportive during her appointment 
process as As;;istant Attorney Gilneral 
of the Tax Division.' Also, teaching has 
been a wonderful experience for Ms. 
Argrett, but she highlights that these 
positions are highly prized and sug
gests trying to teach an adjunct class 
and getting published in legal periodi

cals as ways to break into this field. 
Finally, Ms. Argrett suggests govern-' 

. ' ment service. Her p.Jsitions with the 
Joint Commi,ttee on Taxation and the 
Department of Justice have provided 
Ms, Argrett with the most intellectual
ly stimulating work, Although these 
'j~bs are also hard to come by. the expe
nence cannot be equalled by any other 
position. Just.consider the success of-
Ms. Argrett! . - , 

In whatever position chosen, Ms. 
Argretfnotes tha't animport.ru1t aspect 
of being successful is finding and culti
vating good mentor relationships. Her 
mentors. early on in her career, 
believed in her ability as a tax attor
ney, ,She attributes much of her suc
cess to their help amr-encouragement. 

The Tax Section of the National Bar 
Association.is pleased to- announce 
that Ms, Loretta Collins Argrett is the 
recipient ofthe 1996 Outstanding Tax 
Attorney Award,presented at the 1996 
NBA Annual Convention. 

'" By Shannon King Nash, Esq. and 
Camille Evans, Esq. Ms. Nash and Ms. 
l!vans art;; ooth tax attorneys practicing: 
in Washington, D.C. 

http:Association.is
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.logs reviewed by BUSINESS WEEK show 
Quincy even offering a tune and date to . 
meet..Huang couldn't be reached; a~. 

. 	FDIC spokesman says QUincy has "no 
recollection" of placing the calls. 
. LippoBank's current management 

says it feels it is the target of a witch
hunt. James Per Lee, who joined the 
bank in 1991 and became. president in 
1994, vehemently denies. that any ques

tiona~le , activity . lias occurred. The 
money-laundering . charges "were' never 
brought to. our. attention," he says. 
"Nothing sinister haS happened 'here, 
just lousy banking" during the '1980~. 

Lee still bristles. that examiners rruide 
the bank boos~ its nonperforming a.s- . 
sets-;-mostly bad real estateloans-. 
from $759,000 to $4.2 million earlier this 
year, despite the. rebound in Califorrua 

real estate. ''We got an' examiner from 
Kansas who doesn't understand what's 
going on here, but we're not in a posi-. 
tion to negotiate with "the FDIC," he 
says. But Lee's protests are unlikely to 
deter investigators. Huang's. troubles
and LippoBank'S-:-may be just starting. 

By Dean Foust, With Paula Dwyer, 
in Washington and Ronald Grover in 
Los Angeles . 
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, ,; "One of ihe,reasons they wouldJook to' 
bring me in" to the D~C, McAuliffe says, ,(ile set records 
is "to try to clean it up." 

as P.resident Clinton's' 

fund-raiser. " 

Is Terence McAuliffe' (right) 

the proper person ' 

to reform' ' 

campaignfinance? 

:T,h"'"
' " , 'e. 

Money 

'Ter~nc~ McAuliffe " BY T',MOTHY J. BURGER 

has bUill one of the ',' 
, : best Democratic fund-raising netWorks ' 
'in town, He's,one of the few power bro

kers to be memorialized with two ponraits on the 
walls of the Palm Restaurant. And he's fresh from 
helping President Bill Clinton amass a record $42 
million for his sucCessful re-election campaign. 

, Now, oit's payback time. The 
,39-year-old 

McAuliffe '".,;as tapped last 
week to co-chair President 

, Clinton's second inauguration-and hc's in Iir,t 
fora plum job in the ,second administration, 
being prominently mention'ed for either chairman 
of the Democratic National Commitiee or secre
tary of commerce, ' 
, He's als? poised to land right in the middle, of 

the coming battle over campaign finance 

reform and the controversy over improper 

foreign campaign contributions, " 

" hldeed, McAuliffe is confident:that he 


can be the Democrat's point man on cam

paign finance reform. ' 


'" plan on leading the fight," says 

McAuliffe....1think there's entirel)' too much 

,money in the system today, and reform is 

desperately necded." His agenda includes' 

limiting Soft money, cf3cking down on forc 


eign contributions by allowing only eligible 

U.S. voters to give, and requiring members 
of Congress to raise 60 percent of the,ir 


, money, insid~ the,ir own districts. ' 


But some campaign finance reform 
activists view McAuliffe as a card-carrying 

" member of a funQ-raising system that.they 
say corrupts campaigns. 


"He raises eyebrows because he's been 

so mucha pan of the problem," says dicit 


, Miller, executive' director of the Center for 
'RespOnsive Politics, a watchdog group that 
tracks money in politics, 

Should McAuliffe be sent in to "clean 
up" the DNC, one of his first ,asks will be, 
to take a look at the fund-raising activities 
of John Huang, 'a !11an with whom McAu
liffe has at least a passing acquaintanc,e. 

Huang worked at The Lippo Group, an 
Indonesian conglomerate, before serving a 
stint at the Commerce Depanment and then 
moving to the,DNC as a fund-raiser. News 
repol1s on "soft money" contributions from 
people connected to Li pro sparked a 
firestorm of criticism against President 
Clinton and the Democratic Party in the 

closing weeks of the campaign; , 
Asked whether he knows Huang, 

McAuliffe says that they met only 
briefly and never worked together. 
, "I'met him at a dinner sometime 
in 1996. I said, 'Hello, John.' He 
said, 'Hi, Terry.' And that was the 
extent 'ofil." , , He was not 
involved in our Clinton-Gore 

, effons," says McAuliffe. 
McAuliffe, who says he assumes 

Huang has done nothing wrong, 
adds that he had no role in the 1996 
soft-money' program that Huang 
worked on at the DNC. 

McAuliffe also has a connection to 
a controversial fund-raiser at a 
Buddhist temple in California 
,attended by Vice President Albert 
Gore Jr. The temple is being repre

, sented by Peter Kelly, a former 
'chairman of the California 

Democratic Party who used to be 
McAuliffe's law pal1ner. 
, It is unclear whether the GOP 
will try to make mischief out of 

. McAuliffe's ties to some of the 
centers 'of the current campaign 
fina'nce controversy, But McAuliffe 
can count on support from sOfne 
prominent ,Republicans if they do, 
, "To my knowledge, Terry has 

played by the rules," say~ Richard 
Allen" former President Ronald 
Reagan's first nationahecurity 
adviser, who lunched with McAu

, liffe as recently ,as last Tuesday. "I 
wouldn't hesitate to tell Re
publicans' that I consider Terry to .N 
be a,first-class fellow." fl\tfo~, 
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CHANGING COURSE: Clinton taps gotting buddy Bowles, left, In a move toward a centrist 
White House; but ean Bowtes help steer an agenda through a bHter G.O.P. Congress? 

~ 
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Enter the 

Alter Ego.· 

Clinton's new chief of 
staff has a special bond 
with the President. But is 
that enough for the job? 
By NANCY GIBBS 

W
HEN BIU. CUNTON FIRST CAME TO 
Washington in 1993, he brought his 

, kindergarten friend Mack McLarty 
'with him as his right hand. That 

didn't workoui very well. Four years later, 
his new chief of staff, Erskine Bowles, is a 
man he first met in 1992, and bonded with 
so close, so fast that even Bowles' admirers 
have to reach deep into the couch for an ex- ' 
planation. Bowles, says a White House 
aide, is what a lO-year-old Clinton would 
have considered a successful real grown
up: "He has money, real self-assurance, 
he knows what' he is in the world, and' 
has class." Asked last year whom Clinton 
trusts, an aide answered, i'HilIary." And 
then, after a pause, "and Erskine." 

Bowles' appointment..,..and the man
ner in which it was made-is 'the clearest 
ideological statementabout Clinton's sec
ond term since his election-night 
promise to govern from "the \'ital ! 
center."Clinton has.turned over the 
most important job in the White : 
House to a pro-business centrist • 
who pushed hard for a balanced 
budget, advocated cutting a deal 
with Republicans and was an ioter- ;; 
nal ally of the liberals' pariah, the 
consultant Dick Morris. If there 
were any doubts left, they dis
appeared when liberal-in-chief 
Harold Ickes read in the papers 
about how he was being passed 
over for the job before he heard anything, 
from the President. ' 

Clinton and Bowles met four years ago, 
when Bowles volunteered himself to the 
campaign the day Clinton lost the Con
necticut primary. Bowles soon became a 
heavyweight fund raiser in North Caro
lina, where he was a successful investment 
banker. He had been to Washington only a 
couple of times in his life before he moved 
up in 1993 to take over ~he dispirited. en~ 

His wife, textile magnate Crandall Close 

Bowles, stayed behind in Charlotte with 

their three children, which left Bowles 

with little better to do than spend 15 hours 

a day at the office. He invited employees to 


, ~-mail him and answered every message 

personally. He visited SBA personnel in the 

hospital. He figured out how to tlike a 20% 

budget cut and still increase the number of. 

loans, shedding headquarters jobs to put 

more people in district offices. It was a 

crash course for .someone who had never 


,Erskine Bowles 
BORN GreensbOro, North Carolina, 
.on Aug. 8, 1945; father a politician 

WEAl.TH Married a textlle magnate 
and founded his own Investment finn 

TIES WITH CLINTON GoH, ambition, 
the South, wtves are Wellesley lP'/Idll 
STRENGTHS CraclOUII ,and focused 

WEAKNESSES Utt\e experience withCongress; not much policy ,depth 

worked outside the private sector. "I 
managed in the public environment, but 
off-Broadway," he says. "Not every mistake 
came under the microscope." 

Bd994 Clinton had moved him over to 
deputy chief of staff. a hall monitor 
assigned the job of imposing' order on a 
Wbite House that sometimes seemed like a 
rainv Saturdav at the Discoverv Zone. He 
ana(vzed Clin'ton's schedule a~d deduced 
that' a shocking amount .of his ~ime was' 

than thinking and planning: Bowles urged 
Clinton's schedulers to carve some undis
turbed office time into his day. He made 
sure that the right people got to meetings 
and that they started and ended on time. 
And he worked assiduously to plug leaks, 
taking his yellow high lighter to anonymous 
quotes and confronting the suspects. "He 
was trying to enforce the rules of the 
game," says a White House aide. "You keep 
your mouth shut unless you're authorized 
to open it. The place became a lot tighter." 

in his job forever. ' 
In a \Vhite House conspicuously short 

of addicted golfers, Bowles had special ac
cess to the President during his purest mo
ments for reflection. The two of them 
would often leave the White House at 5:30 
and play through sundown. "We've played 
the last hole in the dark many times," says 
Bowles, who is reported to be a far better 
player than the President. The two men 
have in common their Southern ambition 

Bowles quickly earned a repu
tation for both rigor and grace. It 
was Bowles who coordinated the 
government's' response to the 
Oklahoma City bombing, who inte
grated Morris into the White House 
when other top staff members were 
gunning for him in early 1995, and 
who negotiated Morris' resignation 
in the middle of the Democratic 
Convention. And unlike the other. 

. B I ' h' hstflvers, owes, given IS appy 
and lucrative alternatives, had the' 
added virtue of not wanting to'stay 

~ 

~ 
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In the Loneliest Spot 

Clinton loyalists think she's not on the team, No 
wonder Repu,blicans want Reno to keep her job 
By ELAINE SHANNON WASHINGTON 
--:..-----.,.--------- 

J
ANET RENO'S IDEA OF A GOOD OLD ,TIME 

is putting on, an outfit sh,e calls her "rough 
jollies" and hiking along the Chesapeake ' 

, and Ohio canal path that links Washing-
ton's Georgetown neighborhood to Cumber-
Iand, Maryland.: Since becoming Attor
ney General in 1993, she has trekked 84 
of the canal's 180 miles, and she is de
tennineci-despite her recently diag

'nosed case of Parkinson's disease-to 

walk the rest of the way. 


But it's not clear whether Reno will 
complete her journey while in office. , 
Clinton ,has twice refused to say he 

'wants t~ keep the 58-year-old Miami' 
, native in her job, and has made no ef
fort to squelch newspaper headlines, 
describing her as "twisting in the 
wind." With a t.hm smile Reno told re

, porters last week, UMy father taught me 
never to believe everything I read in the 
paper." Others are apparently more 
.credulous. Massachusetts Governor 
William, Weld announced last week 
that he woul,d gladly accept her job. 

In the opportunistic, symbiotic 
world of Washington, the sometimes . 
liberal Reno-she opposes the death 

'penalty-may keep her Cabinet spot 
with the help of unlikely allies. Senate 
Judiciary Committee chainnan Orrin 
Hatch and othe'r congressional Repub
licans support Reno because of her 
willingness to name· special counsels 
to investigate her fellow Administra
tion officials. Senate majority leader 
Trent Lott has threatened to launch a 
new round of hearings if Reno is boot
ed. If she does keep her job, it will be 
in part due to the perception that she 
is keeping the White House honest. ' 

During the presidential campaign, 
.. Reno was conspicuous in her lack of 

rah-rah support for the Administration's 
new crime-fighting ideas, which White 
House officials thought so crucial to Clin ton's 
re-election. "Janet would never let herselfbe 
used as a political operative, and that perhaps 
wasn't appreciated," says Reno friend Talbot 
D'AJemberte, past president of the American 
Bar Association. The reserved, no-small-talk 
career prosecutor who loves Florida's man
grove swamps sometimes seems like the 
loneliest wOman inside the BeltwaY..She,will. 

never be found at Bill and Hillary's pizza
" and-popcorn get-tOgethers in the White 

House screening 'room. Two weeks ago, as 
the Cabinet room was abuzz with chatter and 

. back slapping, Reno was sitting all alone at 
the other side of the table, her eves down, en
gaging no one, lost in thought. - , 

An unrepentant workaholic, Reno rises 
at 5 a.m., walks to the office and labors there 
till late in the evening, Many weekends she 

:holes up alone in her office and has been 
known to answer the telephone herself, lis
tening to tirades against Janet Reno and po
litely promising, uI11 pass it along." When 
?he gets out of the office, it is usually to pro
mote her, message about the nurturing of 
children, to exhort lawyers to.do ~ore pro 

'1 

. bono work, and to promote her current pet 
project; alternative dispute resolution. 

The problem with Reno, says a White 
House official, is that for her, "consultation 
With the White House is an afterthought." 
Her critics there claim that she acts as ifshe's 
on the Supreme Court, not an appointed of
ficial running an important agency for the 
President. Reno's decision' to seek no fewer 
than fou,r independent counsels to probe 
Administration ~daIs-fromallegations 
regarding Housing and Urban .Develop
ment Secretary Henry Cisneros to \Vhitewa
ter charges-has exacerbated tensions with 

. the White House. ''Theydon'tia:low ~hat 
she's going to do," says a Reno aide . 


, But it is her independence that ac-

E counts for both her successes and fail
§ ures. It has helped restore public con

~ fidence in the Justice' system and 

~ attracted a new crop of young lawyers 

I to public service. Her department's 

~ prosecutors have won convictions of

! high-profile criminals ranging from 

~ airline-bomb-plot mastennind Ramzi 


Yousef to Mexican drug tycoon Juan 
Garcia Abrego. And she has revital
ized Justice's antitrust, civil rights and 
environment. divisions. But· she has 
also failed to hamessher popularity to 
win important legislative battles, such 
as expanding the FBI'S wiretap author
ity. Her darkest day remains the dead

. ly assault on the Branch Davidian 
compound in Waco, Texas; its devas
tating effect on the morale of the FBI 

continues to haunt the agencY: 
. Last week she rebuffed a call by Re

publican Senator John McCain of Ari
zona for a fifth independent counsel to 
investigate allegedly illegal contribu-' 
tions to the Democratic Party by 
wealthy foreign nationals. But other re
quests are pending, and last week of
fered new evidence of possible trans
greSSions by former party fund-~aiser 
John Huang. The Los Angeles Times re

, ported that several Asian business exec
utives visited or called Huang when he 
was a Commerce Department.official, 
in at least one case seeking a specific fa
vor from the White House, and some

. times within days wrote big checks to 
the Democratic National Committee. 
Also, in an interview with the New York 

Times Thursday, Clinton admitted he had 
policy discussions with James Riady, the 
wealthy Indonesian businessman whose 
family's company once employed Huang 
and has contributed large sums to the D.N.C. 
It is revelations like these that would make it 
increa~ingly awkward for Clinton to throw 
Reno, Washington's current referee, out of 
the game. -WJfh reporting by . 

Sally s. DomteIIy/Wash/ngton 
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coholic parent (Clinton's stepfather, 
Bowles' mother,long since recovered), But 
the pair are opposites in many ways. "I 
spent my whole life in the private sector, he 
in the public," observes Bowles. "Some of 
my greatest strengths are in organization 
and structure; he is a freer thinker than I 
am." Clinton has always been a show
'boater; Bowles was forever modest.'One of 
his prep-school teachers stuck a note in his 
school file praising his respectful manners 
with a prescient ,metaphor: "When you're 
in a duck blind with him and he shoots the ' 
bird out from under you, he will make you ' 
feel like it was your shot at the bird." 

The question now is whether those 
skills make him the right man for the job 
at this time. Outgoing chief Leon Panetta 
is a master legislator who knows his way 
around the Hill and knows how lawmak
ers wanHo be treated. Bowles has ,none of. 
that personal experience or policy savvy, a 
disadvantage in dealing with a bitter Re
publican Congress and a bruising budget 
fight. "He doesn't suffer fools gladly," says 
Doug Sosnik, Clinton's political director, 
"That may not always serve' him well in 
Washington, .. 

It's the job of a chief of staff to tee up de

cisions for the President and to take care of 

the ones he shouldn't be bothered with. The 

role requires someone with strong political 

judgment, not an honest broker-unless 

Clinton himself plans to spend more time 

down in the weeds this term. '"The White 

House makes ideas, it makes policies," says 

a senior official. "Erskine would come and 

ask us what we need" -as a gO<X! manager 

might ask subordinates ina business-"and 

people would look back at him kind of baf

fled. What they needed was an answer

what does the President want to do?" 


Of course, in the Clinton White 
House, even smooth transitions can be 
rough, Jesse Jackson was calling every day 
to talk about who would get what job, and 
women's groups and Hispanics wondered 
noisily whether .the "vital center" of Clin
ton's second .term would include any of 

'them, Bowles had barely arrived in his 
temporary quarters in the Old Executive 
Office Building when he was locked in a' 
strange battle with Panetta for control of 
the transition. Panetta, despite his 'East 
Room farewell last week, wasn't going 
away quietly, bird-dogging the nightly 
transition meeting and proving slow to' 
cede authority to his' courtly successor. 
"There are advantages and disadvantages 
to this." says a White House official. "The 
advantage is that you have continuity and 
overlap. The disadvantage is that you have 
two chiefs of staff.... -Reported by 
Michael DuIfy and J.F.O.McAllister/Washington 
and Usa H, Towle/Raleigh 

. THE POLITICAL INTEREST : 
I 

Michael.Kramer 

The Short Goodbye 

, No liberals need apply to work for Clinton II·	ILL CLINTON SAYS HE HAS RUN HIS i.AsT CAMPAIGN. THAT IS NOT TRUE. AN

other election looms. His the race to be judged a great President, and the 
voters,in that contest, historians, will look to see how ~linton tackles th.e 

" thorniest issues, like balancing the budget and reformmg the costly entI
tlement programs that perpetually threaten the nation's fiscal stability. 

. :Yo reach the first ranK of Presidents (a tall order, since it includes the men 
, 'for'whom monuments are built), Clinton knows he must govern as he ran, as a 

centrist. That means dealing constructively with a Congress controlled by Re
publicans and, at least in his mind, reconstitUting his Administration in a way 
that mutes the influence of the liberal Democrats who have occupied critical 
posts since 1993, '.,'. ..'. , 

Some who first earned their reputations as champIOns of the DemocratIc left, 
Eke White House chief of staff Leon Panetta and senior adviser George 
Stephanopoulos, are leaving voluntarily. Others, such as deputy chief of staff 

" , ' , . 	 Harold Ickes, are being dumped un
ceremoniously. No one disputes the 
President's prerogative. He can have 

'around him whomever he likes. But' 
the shabby treatment accorded Ick
es guarantees that while Clinton 
may someday be cOnsidered a great 

.. 	 PreSident, he will never be judged a 
particularly humane one. 

Among those who have cleaned 
up after Clinton, Ickes stands alone. 
He helped steer Clinton through 
the shoals of personal trouble that 

. threatened his first election and 
shrewdly ensured his being unchal
lenged from the left in '96. In be
tween, Ickes served in two vital 
roles: he was the White House en
forcer (the person who said no, 

Ickes helped save Clinton and got dumped since the President famously never 
could); and he was one of the few voices arguing for the kind of compassionate 
liberalism that has defined the Democratic party until now. In the latter role es

. pecially, he will be missed. "The center is where it's at for us," says a Clinton 
aide. "But congressional liberals want a fair hearing even if the PreSIdent goes 
against them. Harold was their conduit. So ditching him is shortsighted. Even 
if he just 'Continued in thl,;- aeputy job but really only twiddled .his thumbs, he 
could always be portrayed as the 'in-close' guy the liberals could talk to." 

Ickes wanted to succeed Panetta and told Clinton so. The President con
sulted a small circle that included nonfan Al Gore-a lifelong centrist, eager to 
run as one in 2000. As a result, the moderate Erskine Bowles was chosen in
stead. Ickes' one true advocate, Hillary Clinton, was outside the selection loop, 

Ickes first heard rumors of his demise last Wednesday, He met the next day 
with Panetta,.who said the choice was between Bowles and Deputy National 
Security Adviser Sandy Berger. Panetta also confirmed that Bowles had de
manded Ickes' sacking as a condition for taking the job, a proviso leaked on 
Thursday for. publication the next day. On Friday, Ickes, wh.o had St." heard 
nothing official, learned bf Bowles' appointment from other aides as he helped 
brief Clinton for the press conference later that morning. But the Pre.sident had 
not spoken viithIckes about his.o\\'TJ fate. It was only later that day, after the 
mediafest, that Clinton finally,told Ickes he was sorry. "It was outrageous but 
not surprising," says a top Clinton adviser, "Harold is owed a lot, bllt for Clin
,ton. friendship and loyalty run only one ~ay," • 
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'BANKING 

'DONORGATE' IS JUST ONE 

OF LIPPOBANK'S· PROBLEMS 

Money-laundering allegations and red inkare dogging it, too 
·AS bank headquarters go, it's about . 

as downscale as you can get-a 
pale-yellow building occupied by 

medical offices, labs, and pharmacies in 
the Chinatown district of Los Angeles. 

But the modest headquarters of 
· LippoBank of California is fast becoming 
a branch of the tangled "Donorgate" 
scandal. Republican lawmakers are 
preparing to grill former Commerce 

· Dept. aide Jonn Huang' over his role in 
", the affairs of the tiny' Indonesian-owned 

U. S. bank that .. he once headed-and 
.that has repeatedly run afoul of U.S.. 
regulators. GOP investigators want :to 
know if Huang. as acting president and 
later vice-chairman of LippoBank. was 
involved in an alleged money-laundering 
scheme that began hi the late 1980s. 
Thej;alsowant to. know whether he 
used his pull as a Clinton appointee to 
stop regulators from cracking dO\\11 on 
the troubled bank. 
A BUST, LippoBank's troubles are only 
the latest for Huang, whose overseas 

. fund-raising for President Clinton's re
election effort has sparked controversy. 
On No\,. 12. Commerce asked~ its in
·spector general to exa~nine record~ that' 
.:'appear to present questions concerning 

, 	". the conduct" of Huang while he was at 
the agency. And Capitol Hill panels are 
preparing. for an im'estigation into his 

"MARGINAL" 

The Los Angeles bank, 
once headed by John 
Huang, has repeatedly 
run afoul ofregulators 
der. "TIus has been a marginal 
bank for years," says consul
tant .Bert Ely, who analyzed 
LippoBank's condition for BUSI
NESS WEEK. 

That's no surprise to former 
. associates. They say Riady's 
style of lending, based largely 
on trust and character, has 
been a disaster in the U. S. 
The approach unnerved offi
cials at Little Rock-based 
Worthen Bank, in which the 
Riadys bought a 15% stake in 

1983. Worthen offiCials shut down an 
.international division launched by James 
Riadyin1988. "We ask for security and 
signatures; they lend on a handshake;' 
says one' former associate. "When you 
mix their culture with ours, it's a clash." 

LippoBank was first rebUked by reg
ulators in the mid-'80s for paying some 
expenses incUlTed by a New York bank 
in which the Riadys held a stake. And 
regulators objected when Riady trans
ferred his 98.7% stake in LippoBank in 
1987 to a Netherlands Antilles holding 
company controlled by his father. The 
move violated U. S. laws, and Riady 
was forced to reverse the deal in 1988. 

But· the most pointed questions are 
yet to come. Lawmakers plan to grill 
Huang over money-laundering allega
tions raised by the FDIC. According to 
investigators, FDiC examiners in June, 

. 1990, filed a criminal referral to author
ities for suspected money laundering af

ter· discovering that a 

deaiings that could last for a year. 
Acquired on the cheap in the mid

1980s by James T. Riady, LippoBank 
was supposed to become a $1 billion in
stitution proViding trade financing for 
importers in California, most of them 
Asian American. Riady is the 39-year, 
old son of Mochtar Riady, one of In
donesia's most powerful financiers and a 
frequent guest at the Clinton White 
House. But the younger Riady's Golden 
State excursion has-been 
$11O-million bank has 
lost '$16.5 million since 
1990 from write-downs 
of bad real-estate'loans 
(chart). LippoBank has 
survived because the 
Riadys pumped in $20.5 
million in new capital 
and purchased millions 
me in bad loans. . 

Riady may soon .have 
to ante up again: Regu
lators at· the .Federal 
Deposit Insurance Corp. 

a bust: The 
' 

21-year-old teller, \\ith LOSIII1& IT AT UPPO apparent knowledge of 
her supervisor, made 
over' 900 suspicious wire 

_I transfers totaling $7 mil
lion over 11 months to a 

-2 Riady bank in Hong 
-3 Kong. The FDiC alleges 
-4 that the teller routine

ly made transfers of 
-5 just under $10,OOO-the 
.. MIUlO~!T~C=~EPORTS threshold at which re

. ports must be filed with 
decline to <;omment.· but a recent inter
nal FDIC memo notes tnat "earnings are 
poor. are O\'erstated and that large net 
operating losses for 1996 are highly like
ly." ff Riady doesn't pony up more cap
ital, regulators may slap the bank for a 
third time with a "cease and desist" or

regulators-from 13 fictitious accounts to 
the Hong Kong bank. 

Lawmakers also want to know why, 
as. a top Commerce appointee, Huang 
got two 1995 calls from an FDIC official, 
Ken Quincy, who had overseen exami: 
nations of LippoBank. Commerce phone 

/" 	 r~O~ 
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Aday inthe death ofaffinnative action 

Editor'S note: The following' 

"memorandum to Republican lead
ers" is being released today by the 
Project for the Republican Future, 
whose chairman is William KristoL 

"[1n1988, the Republican] resort 
to a racial card was na measure of 
G. ap. strength; it was the measure 
of an unstable Republican coali
tion unable to win overAmerica on, 
the strength ofideas. The Republi

, cans' sudden interest in affirma
tive action is nat propelled by any

, electoral mandate. , .. (T]he politi
cal temptations of exploiting the 

, race issue should nat be confused 

with a conservative mandate., The 

Republicans are playing a danger

,ous game.'" , 

,- White House pollster st8.nley' 

B. Greenberg; The New York: 
Times, March 9,1995 

"Stanley Greenberg . .. said yes
terday the [DemocratiC] party's 
future lies nat in protecting govern
ment affirmative action programs 
but in promoting 'policies that are 

,more universal'; ... In his new book, 
" on building a Democratic majority, 
, , Greenberg writes that 'the plight of 
, the poor and the unfinished busi

ness of~iv~l rights arena longer the 
,first pnnCtples ofDemocratic poli
tics' . : . He also says that politics 

, o~gamzed around race and civil 
ngh!s was critical to the transfor
manon ofAmerican life in the 1960s 
and1970s but now is 'unproductive.'.. " 

'- The Washington Post, March 
.9!1995 , " ' 

Three week's ago,You will ' 
recall, on February 21, the 
House ofRepresentaiives, by 

overwhelming vote, passed H.R. ' 
831, a bill drafted by Ways and 
Means Committee' Chairman Bill 
Archer that would permanently 
extend an existing and soon-to-, 
expire 25 percent federal tax 
deduction for the health insurance 
expenses of self-employed individ
uals. The House bill pays for this 
deduction by repealing section 1071 
of the Internal Revenue Code - ' 
and with it, a Federal Communica

, 	tions Commission program that 
grants huge tax deferrals to com
panies that sell broadcast proper
ties to "minority controlled" enter
prises.' , 

lbat FCC initiative, as we have . .,'. 

previously, argued - and as recent' 
. news accouIits of the pending deal 


between two giimtcommunications 

corporations have belped make 

abundantly' clear - is'indefensi- ' 

ble. And by voting to kill the FCC's 

"Dlinority ownership program," the 

~ouse has done the country a gen

ome servic:e: openlilg the entire, 


, rusted arsenal of federal "affirma
'tive action"provisions to real 
, ' Dieani~gful, debate 'at'last, and 

reJtK?VlDit:rom American law 'ugly 
manifestations of 'race-conscious

,ness. , :' .' , i 

, Now, to the Senate. 'lbmorrow 
, Senator Bob Packwood's Finance 

Committee will mark up its bill to 
extend the self-employment health. " 
~ded1iction~ And the fund- ' , " 
mg, mechanism that' committee 
cbooses,like it ornot, will siinaI the ' 
Republican Party's cOurage where 
the future of racial, ethnic and gen- ' ' 
de.r preferences are concerned.' " ,. 
Will the Senate join the House to 
undo an irremediably defective and,' 
offensive "affirmative action" pro
gram? Or will fear, of potential 
Democratic denunciations' of 
"t:acial politics" deter the Senate~ 
and deny the country its loog-over
due honest conversation about 

, basic queStions of American l'US
tice? ' ' , , 
, 'Let's address those r>erOOt:ratic I 

denunciations first,. because' cur- ' 
rent "racial politics'~ in America 
are actually far more complicated 
and interesting than they some
. times appear. 'Dlke the case ofStan-
k:Y B. <?reenberg,' the president's',' 
high-pnced pollster, who' unbur
dened,himBeIfon,8ftirmative aCtion 
at some length in last Thursday's 
newspapers. In The Washington,.' ' 
Post (above),.Mr. Greenberg sug-, 

" . , . . . ' 

ReSted that afffrmativeaction'S time 
&as come and gone, that the Demo
cratic Party-to the national inter
est and for ita', electoral pur- , own, 

poses' - must,liberate itaeIt from 
the cultqre of ~p entitlement 
that"aftb:mative action" has come 
to embody. In The NeW York Times . 
(alsoabove), Mr. Greenberg argued 
that ~publicans should be' 
asbamediof~m8elves for saying ." ~" 
.. well, forsaymg what Mr. Green

, berg sai~that.same day inthe Post. 

, We nuse this example not simply 


to poke fun at the poor man. The 

, larKer point, instead, is Uberalism's 

,awful current,confusion about the 

morality "utility, and (yes) ~ 

, 	 " 

'; 

' , 

implications of American sOciety's 
30-year;0Id system of legally 
imposed "minority" preferences. A 
full White House review ofthe fed
eral government's affirmative 
action programs and regulations is 
currently under way, directed by 

, George Stephanopoulos, due the 
end of this month, and designed to ' 
resolve this confusion: We can't 
wait. ' 

On the one band, tilt Democratic ' 
Party has made the assertion of 
group claimS and the extraction of 
~up benefits its domestic policy 
mgnpost for three decades now, and 
the civil rights activists and femi
nists who give that party mOst of its 
energy feel understandably 
betrayed by any talk of affirmative ' 

, action rollback. ,Jesse Jackson, for ' 
: example, bas condemned the 

Stephanopoulos review as a 
"retreat," wants the president to 
"personally repudiate" Mr. Green
berg (in his Post incarnation), and 
has threatened a 1996 presidential ' 
primarychallenge unless "the pres
Ident goes on national1V and offers 
a clear and authoritative statemenf' 
in defense of affirmative action. 

, On tlie other band, most Democ
rats recognize affirmative action as 

, a "loser:'in every sense ofthe \VOrd. 
The incoming chairman of the 
Democratic Leadership Council 
Connecticut Senator Joe Lieber~ 
man, calls affirmative action 
"patently unfair." One "liberal' 
Democratic lawmaker" quoted 
anonymously by U.S. NeWs & World 
Report (February 13), is even 
blunter: "I'll be goddamned why 
the son of a wealthy black busi
nessman should 'hav.e a slot, 
reserved for that race when the son 

,Of a white auto-assembly worker is 
excluded.1bat'sjust not tighe' And 
President Clinton himself now says ' 

, that his party "shouldn't be defend- ' , 
, log things that we can't defend. So 
'it's time to review it, discuss it and , 
be straightforward about it!' , . 
, Of gender- and race-based legal 

,preferences inparticular, the pres
,ldent admits that .. lilt's difficult to 
draw a conclusion that they even do 
wbat they were intended to do in the 
first place!' And while he's pre
paled to; defend' Head Start, the 
earned-Income tax credit,and 
em~rment zones - which no 
one has, ever argued constitute 
"affirmative action:' to begin with 
-Mr. Clinton isn't even sure that "a 
minority scholarship program:' in 

,~~-\.\& 
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Now Let's 

Get Going 

Gov., Pete' WilBon's 'lawsuit 

blocking implementation of •. 
"Motor Voter," the' National 
Voter Registration Act. was . 
rejectedearller this month in . 
federal district Court. 

The governor bad argued 
that the law U8Ul'ped powers 
reserved to the' states by the 
10th Amendment to the Con
sUtution. However, Article I, 
Section·4 of the CoDstituUon ' 
gives the federal government 

" an enumerated riBht to resu
, late voter registration. In re

solving the, conflict and re
'jeeUng Wilson's claim, U.s. 
District Judge James Ware 
quoted the crystal-clear lan
,uage of a 1963 deciiion; 
"Nothint in the lansuaIe or 
history. oj the 10th Amend.;. 
ment gives the state the a!. 
clusive sovereignty over the 
election processes against the 
federal government's' other
Wise constitutional exercise of 

\. a power within the scope of ' 
'Article I, Section 4.'. . . In 
Justice Holmes' phrase,this 'is 
not a controversy between 
equals.' It is necellsary at this 
time to say apin, and under-, 
acore it. that ",""in 1M CINI of 
~ potDn,:""'" or . 
tmpUed. 1M 10th Ament.I1Mnt . 
tloeI not .f'fItIuu 1M potDft'I of 
,1M United St4ta." 

, Wilson, claims that "Motor 
, , Voter" will east CaUfornla .20 . 

million. Others cla1m as little' , 
as as million. In our judplent. 
money spent to preserve and ' 
extend democracy at ho!Qe is , 
money well spent. "Motor 
,Voter" has added 100.000 new 
voters to the rollIln J'lorida. . 
50,000' ih Gecqta. 39,000 In 
NewYorIL' . ." 

The court ruJJnI"made one . . 
thin, clear.. In'thiJ cue, 
WuhinBton has not a:ceeded . 
its authority. It is time for ' 
Gov. Wilson to stop obstruct-: 
ing this,.law and start Imple
mentin8 it. , " , . 
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GOP Members Accuse ute~~':=':.stat-

,. , Browner, who saki abe takes the 
,charges per&ooaJJy, is not baclcing

EPA of Playmge.. Politics =p;:~~~: 
, . the agency,-. said. "I will not be 

. silenced." 
Browner Denies Agency Has 'Hit List' But the lawmakers are not buck. 


. EPA'officials described the flap as ling either. For Mcintosh, the affair 

--------- much ado about nothing and atbib- renews a ~ feud with the 


By Gary ~ uted the fax to a staff enor. The EPA Asbeed ct tben-Vic:e President 
WIillliftct... PMlSWfWriter agency expIa.ioed the staff member . Dan Quayle's Competitiveness 

GOP lawmakers opened a new drew his J:ist of officials to invite to Council, a body deaianed to ease the 

battle in their war of words against the. wetlaDds meeting from a c0n . rquJatory burden 00 industry, be 

the Environmental Protection Agen gressional J:ist obtained from Amen openly opposed EPA poJides and of

cy yesterday, charging agency offi ~ Online, a popular Computer. ser- I ficia.Is. ADd be has '1DDoUDced plans 


VICe. 'cials with preparing what they called to conduct a full overhaul of the 

I "Political hit list" of Republican , The list included the names of the 1990 Clean Air Act. wbicb the EPA 

members. , ,lawmakers" ~pponents; Mistaking I administers. 


At a news comerence, ,Rep. John the opponents for the lawmakers' 

L Mica (R-Fla.) cited a fax be re . aides,tbe EPA staff member at. 

ceived last Thursday. The faX invit tac:bed, their Dimes to the same invi. 

ed him to an EPA meeting about tations faxed to the lawmakers. 

wetlands policy and was addressed 'Mer catching the error,EPA of-

to Mica as weD as to two Candidates , . ficials caDed the congressional offic. 

who bad opposed him in last Novem es that bad received ,the faxes to ' 
ber's election. Two other 'GoP law- . , apologize. A spokesman said, "It was 
makers received similar faxes, with an honest mistake:- ' 
the names of their political oppo The skirmish comes oDe week af
Dents attached. Mica said. ter Mcintosh aCcused Browner of 

Mica and the other GOP'laVr'mak mounting a lobbying campaign 
en interpreted the fact that the ' 

I 

apinst House Republicans' anti-reg
EPA bad their opponents', names as ulatory risk 8Ii8e8sment biD. Pointing 

, evidence that the agency was c0m to faxes the, EPA hachent to envi
piling a "political hit list" ~t could ' ronmental groups and other
be used in various, ways to oppose • 
GOP policies. 

"I am quite ~ that EPA is 

keeping a politieaI-bit list or. ~ "Iam quite 

enemies tist,"'an angry Mica told a 


. Capito) HiD news conference. Rep. disturbed that EPA 
David M. Mcintosh (R-Ind.) who 
heads the' House aubc:ommittee 00 is keepins a' 
economic IfOWlb. aatural n!8OUl'CeS 
IDd regulatory affairs, du:eateDed to political hit list or 
launch an investigation into the mat
ter. Rep. W"dIiam F. CIiqer Jr. (R. political enemies . 
Pl.) tbrew his hat into the ring. too. list." . -At best this is a major poIitieaJ 

blooper," be told joumaJist8. '"But it 

micht·1Iso be a vioI!Ition of ODe or 

morelaws.- . organizatiODS criticizing the pro


EPA Administrator Carol M. posed statute, Mcintosh diarged 

Browner Promptly dismissed the Brawnee with violating ID obscure 

charge as "ridiculOus." "'This aaencY 1919' IDti-iobbyingstatute that l1l'i> 

does DOt keep secret files," &be said 
 bibits federaJ officiaJs from using 
ill a statement. "I will not allow this fOYeriunent IUDda to lobbY Ipinst
political sideshow to interfere with Jegislative proposa.Ia. . 
the qency's responsibility to partici
pate in a criticaJ poticy discussion.

,I 
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what he calls a "gray area:' would 
'pass muster. 

We hate to say it, but we owe 
President Clinton a debt of grati
tude. He has now used his bully pul
pit to call into question, as effec
tively as anyone else, the 
philosophical premises ofa quarter 
century's worth of "affirmative 
action" programs. It is true that a 
series of Republican presidential 
candidates have expressed an 
admirable determination to pursue 
the subject, and one of them, Sen
ate m.qority leader Bob Dole, has 
asked Senators Kit Bond and Nancy 
Kassebaum to hold oversight hear
ings on the hUl'{e. "affirmative 
action"programs m thetr two com
mittees' jurisdiction. But so far, for 
the most part, the RepiJblican Party 
has restricted itself to preliminary 
and simple - ifponentous - ques
tions about existing law and regu
lation. Affirmative action, in fact, 
doesn't even figure in the Contract 
With America, which Democrats 
labored so hard last year to demo

nize, and now work just as hard to, 
dismiss: 

High-minded Democratic 
"anger" over still-subdued Repub
lican anti-affirmative action 
rhetoric, then, is a fraud. Republi
cans have spread no "poison" over 
the American racial and ethnic 
landscape, as a New York Times 
editorial so ludicrously complained 
two weeks ago. Quite the contrary: 
a Democratic Party devastated by 
national voter repudiation and dis
oriented by its own, increasingly 

Obvious contradictions, has wor
riedly begun to air its raciallaun
dry in public. And they are mad at 
us not because we ,seem eager to 
discuss affirmative action "destruc
tively" - there's very little evi

.dence of that, as it happens -but 

because we seem finally prepared, 
after years of timid silence, to dis

. cuss the issue at al,. 
Theodore M. Shaw, associate 

director-counsel for the NAACP 
Legal Defense and Education Fund, 
tells The New York Times (Febru

ary 7) that the prospect of "Con
gress opening up affirmative action 
programs for review is one that is a 
causefor concern. These issues are 
very complex and sensitive .... But 
the political process and the nature 
of political discourse these days do 
not insure these issues will be dealt 
with in a thoughtful and sensitive 
way." 
. In other words, a ftill public 

debate about thejustice of counting 
American citizens by race and gen
der, and then endlessly imposing 
group "remedies" for vague or 
ancient wrongs, may conclude 
inconveniently for the Democratic 

. Party: with the rejection of such 
remedies, at last, in favor of tradi- . 

tiona! American individualliberti~ 
and protections. ' 

Good. Republicans have nothing 
to fear or be ashamed of in joining 
such a debate. Messrs. Clinton, 
Lieberman, Greenberg and Com

. panl' have engaged the debate. We 
should continue it with -due dis
patch. The Senate Finance Com
mittee should begin to do its part 
tomorrow by taking up the House's 
challenge and reporting to the floor 
a bill that repeals section 1071 of 
the Internal Revenue Code. 'Ibefull 
Senate should work Quickly to 
debate and pass that bill. And the 
president of the United States, Mr. 
StePhanopgulos's review in hand 
can then decide whether to sign it: 
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'Clinton's Choice to Review Affi'i'fUltive Action .. 
Underscores Delicate Nature of pndertaking 

By MICHAEL K. FlusSY review. says Ron Walters, a Howard Uni
Sto./f Reporter of THE WAI..L STREET JOURNAL versIty political scientist. "He has been a

WASHINGTON-Deval Patrick may be leader on these issues," adds Mr. Walters,
finding it's possible to be too good at your noting that the Justice Department andjob. . Equal Employment Opportunity Commis

Mr. Patrick is head of the Justice sion usuaUy play"leading r:oles on afflrma· .
Department's civil rights division and a tlve-actlon policy. When Mr. Walters ac
p9Ssionate enforcer of civil rights. SO now . companied Jesse Jackson to a White House
that the Clinton administration Is launch· meeting last week, he says, they requested
ing a highly sensitive review of affirmative that Mr. Patrick and other strong backers
action. who has it put in charge? of affirmative action play more significant

Not Mr. Patrick, but Christopher Edley roles. 
Jr., an African-American legal scholar Administration officials say Mr. Pat
who has Just fin rick's role will be to help oversee the
ished a stint as a review, along with senior White House
White House budget advisers, such as George Stephanopoulos,
aide. The reason. Harold Ickes and Alexis Herman. They say
some civil rights ac Mr. Patrick's Justice Department duties
tivists and adminis· don't leave him the time to conduct an..
tration aides say. is intensiVe review of affirmative-action pro
that Mr. Patrick's grams in other government agencies.
intense dedication 

suburb. One thing that may link them is 
the fact that they both benefited to some 
extent by the kinds of programs now being 
reviewed. 

Mr. Edley, 42 years old. is the son of the 
former head of the United Negro College
Fund. and he has followed in !iis father's 
footsteps by dedicating his life to teaching 
and public service rather than making 
money. 

He is a tenured professor of administra
tive law at Harvard Law School who was an 
assistant director of domestic policy in the 
Carter administration and the issues direc
tor for Michael Dultakis's 1988 presidential 
campaign. He has been associate director 
of the Clinton Office of Management and 
Budget, but now will handle the affirma· 
tive·action review and do work for the . 
Urban Institute before returning to Har
vard in the fall. 

"Deval has been at every single meet· I Helped by Programworries the admin lng," Mr. Stephanopoulos said. "It is an I He acknowledges to friends that affirmistration, while Mr. Interagency review that is appropriately I alive action played a role in his admissionEdley Is considered going through the executive office. They I. to Swarthmore College and Harvard Lawa more measured have different responsibilities." What's I School and in his being considered forand politically sea- more, administration officials note that tenure at Harvard. But he strongly asserts;soned alternative. [)eval Patrick Mr. Patrick is providing themes for a
That situation I friends say, that it was his teaching skillscoming presidential speech designed to put ~ and qualifications that convinced theonly underscores the delicate .task the affirmative action into a broader context of ! school that It should make him a tenuredWhite House faces in· the mushrooming race relations. 

I law professor.national debate over affirmative action-a· Even before the affirmative-action de
debate in which the administration wants bate, Mr. Patrick had·ruffled some in the ! Mr. Patrick's ticket out of a violent 
to address the complaints of working-class : neighborhood was a scholarship to MiltonWhite House with his pugnacity in pressur
whites without offending its core black Ing Chevy Chase Federal Savings Bank Academy In Massachusetts. The scholar· 

,/ •
constituency. Seeking a middle ground, Ship program, called A Better Chance,Into an Sl1 million settlement of a discrlmi·
President Clinton ordered a review of all provided funds for poor children. such asnation charge, and in switching the Justice 

. affirmative-action programs. Yet the ad ; Mr. Patrick, to attend elite privateDepartment's position to oppose a white 
ministration's approach is putting Messrs. teacher charging reverse discrimination In schools. 

Edley and Patrick. two prominent black New Jersey . From Milton, he went to Harvard Uni


. advisers who share an overall commitment versity and Harvard Law School. He
And. as Republicans began attacking
to affirmative "clion. in awkward poSi- preference programs a few weeks ago, Mr. clerked for a federal judge in California 
tions. \. Patrick helped spur the White House to 

The larger problem for the administra· respond to the GOP assault on such pro and worked for the NAACP Legal Defense 
tion is that. at a time when affirmative grams by urging President Clinton not to and Education Fund; then later became a 
action is under heavy Republican attack. leave the playing field to the Republi- partner in the H1Il &: Barlow law firm in 

some will view Mr. Patrick's low-profile cans. . Boston. 

role as a sign that Mr. Clinton may roll But more rece·ntly, Mr. Patrick fought Mr. Patrick. now 38, discussed affirma
I 

back affirmative-action programs. Mr. Ed· I live action on a 1992 Boston cable televisionin a series of meetings for the president to 
ley says "there is not a daylight of differ deliver an affirmative-action speech at the . show: "The Demo
ence between" him and Mr. Patrick on start of the review, arguing that Mr. crats need to rede
affirmative action. ·but others don't see It Clinton's words should guide It. "The fine or remind pe0
quite that way.. president has to make a statement,~' he ple I)f the originai 

WhIte House Meeting argued. He lost that battle. though his definition of affirm·
I 

persistence insures that at least someRecognizing the unfriendly political cU ative action, which
speech will come before the review Is amate In both parties. friends and associ· Is Just synonym
completed_ates say, Mr, Edley seems more likely to for opportunity, It 


seek a fall·back position and give up a few Different Backgrounds was not originally 

programs to save the most defensible ones. Messrs. Edley and Patrick are an In devised as a quota

Mr. Patrick. by contrast. doesn't like to triguing pair. They come from different system or a ceDing 

a . 'Concessions out of fear that It will put worlds and have different styles. Mr. Pat· system or much

th dmlnistration on a slippery slope that rick was raised by a Single mother In a poor more than a set of 
a ws decades of progress to slip away. Chicago SOuth Side neighborhood. while lOlls and aspira. "It's a troubling problem that Patrick Mr. Edley knew a more patrician life in tions for employers Christopher Edley Jr. .. has not been more Involved" in the New Rochelle, N.Y., an upper·middle class ~ ••• UI ~rlng capable 
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and competentand qualified workers who 
had traditionally been excluded for rea
sons of race Into the workplace." 

Through the current debate, Mr. Edley 
and Mr. f>atrlck talk frequently and try to 
work together. Indeed, the White House 
may be miscalculating Mr. Edley's own 
dedication. More than Ii. year ago, ~. 
Edley pushed for the idministration to 
'begin a dialogue on race and It led to 
'weekly meetings of the civil rights en
forcers from ~1I the agencies - meetings 
that were Jed by both him and Mr. Pat
rick. 

Still, "I think this Issue could be so 
explosive, and so bad. that Idoo't expect 
either Deval or Chris to be' In the adminis
tration by the beginning of next year," 
says Harvard law,professor Charles Ogle
tree. who has been a profeSSional acquaint· , 
ance as well as a close friend of both. "This , 
is something that' will take atoll on 
them." 
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dark and desolate valley of segregation to the sunlit path of racial justice; now is the 
time to open the doors ofopportimity to all ofGod's children; now is theitime to lift our 
nation from the quicksands of racial injustice to the solid rock of brotherhood. It would 

· be fatal for the nation to overlook the urgency of the moment and to underestimate the 
determination of the Negro. This !>weltering summer of the Negro~ legitimate discon

· tent will not pass until there is an invigorating autumn offreedom and eqUality. 
Nineteen sixty-three is not an end, but a beginning. Those who hope that the Negro 

needed to blow off steam and will now be content will have a rude awakening ifthe 
nation returns to business as usual. There will be neither rest nor tranquility in Ameri
cauntil the Negro is granted his citizenship rights. The whirlwinds of revolt will con~ . 
tinue to sh~ the foundations ofour nation until the bright day ofjustice emerges; 

But there is something I must say to my people, who stand on the worn threshold 
which leads into the palace ofjustice. In the process of gaining our rightful place, we 
must not '·le guilty ofwrongful deeds. Let us not seek to satisfy our thirst for freedom 
by drinkilig from the cup of bitterness and hatred. We must forever conduct our strug
gle on the'·.high plain ofdignity and discipline. We m~ not allow our creative protests 
to degenetate into physical violence.. ... 

Again ipd again we must rise to the majestic heights of meeting physical force with 
soul force; The marvelous new militancy, which has engulfed the Negro community, 
must not ~d us to a distrust of all white people. Fbr many ofour white brothers, as 
evidenced by their presence here today, have come to realize that their destiny is tied 
up with our destiny, and their freedom is inextricably bound to our freedom: We cannot 
walk a1one. And as we walk, we must make the pledge thatwe shall march ahead. We 
cannot tum back. 

There are those who are asking·the devotees of civil rights, "Wben will you be satis- . 
lied?" We can never be satisfied as long as the Negro is the victim of the unspeakable 
horrors of police brutality; we can never be satisfied as long as our bodies, heavy with 
the fatigue of travel, cannot gain lodging in the motels of the highways and the hotels of 
the cities; we cannot be satisfied as long as the Negro's basic mobility is from a smaller 
ghetto to a larger one; we can never be satisfied as long as the Negro in Mississippi 
cannot vote and a Negro in New York believes he has nothing for which to vote. No. No, 
we are not satisfied, and we will not be Satisfied until justice rolls down like waters and 
righteousness like a mighty stream. . . 

I am not unmindful that some ofyou ~ve come here out of great trials and tribula- . 
tions. Some ofyou have come fresh from narrow jail cells. Some ofyou have come from . 
areas where your quest for freedom left you battered by the storms of persecution and 

· staggered by the winds of police brutality. You have been the veterans ofcreative suf
· fering. Continue to work with the faith that unearned suffering is redemptive. Go back 

to Mississippi. Go back to Alabama. Go back to South Carolina. Go back to Georgia. Go 
back to Louisiana. Go back to the slums and ghettos ofour northern cities, knowi.ng 
that somehow this situation can and will be changed. Let us not wallow in the valley of 
despair. . . 

I say to you today, my friends, that in spite of the difficulties and frustrations of the 
moment I still have a dream. It is a dream deeply rooted in the American dream. I 
have a dream that one day this nation will rise up and live out the true meaning of its 
creed, "We hold these truths to be self-evident, that all men are created equal." I have a 
dream that one day on the red hills of Georgia, the sons of former slaves and the sons 
offormer slave owners will be able to sit down together at the table ofbrotherhood. 

I have a dream that one day even the state of Mississippi, a desert state sweltering 
with the heat of injustice and oppression, will be transformed into an oasis of freedom 

: and justice. I have a dream that my four little children will one day live in a nation 
· where they will not be judged by the color of their.skin, but the content of their charac
ter. . ... . .... 

I have a dream today. I have a dream that one day the state of Ala.bama - whose . 
governor's liPs are presently dripping with the words of interposition and nullification 
- will be transformed into a situation where little black boys and black girls will be 

· able to join~,with little white boys and white girls and walk together as sisters and 
brothers. co."'.,.,·! , ' .. . , .. .. 
. I have a .c::tream today. I have a cJ.ream that one day every valley shall be exalted, 
every hill and mountain shall be made low. The rough places will be made plain and 

.. the crooked places will be made straight, and the glory of the Lord shall be revealed, 
and a118esh shall see it together. .. , 
. This is our hope. This is the faith with which I return to the South. With this faith we 

· will be able to hew out of the mountain of despair a stone of hope. With this faith we 
· will be able.to transform the jangling discords ofour nation into a beautiful symphony 
:ofbrotherhood. With this faith we will be able. to work toge~. to.~ ~ether, to, 

http:knowi.ng


struggle together, to go to jail together, to stand up fOr freedom together, 
knowing that we will be free one day. This will be the day. when all of 
God's children will be able to sing with new meaning, "My.country 'tis of 
thee, sweet land of liberty, Of thee I sing. Land where my father died, . 
land of the Pilgrims' pride, from every mountainside, let freedom ring," 
And ifAmerica is to be a great nation, this must become true, So let 

. freedom ring from the prodigious hilltops of New Hampshire; let free
dom ring from the mighty mountains of New York; let freedom ring from 
the heightening Alleghenies of Pennsylvania; let freedom ring from the 
snow-capped Rockies of Colorado; let freedom ring from the curvaceous 
peaks of California, But not only that. Let freedom ring from Stone 
Mountain of Georgia; let freedom ring from Lookout Mountain of 'Ien

. nessee; let freedom ring from every hill and molehill of Mississippi . 
. "From every mouiltainside, let freedom ring," . .,. . 

When we let freedbm ring, when we let it ring from every village and 
every hamlet, from every state and every city, we will be able to speed 
up that day when all of God's children, black men and white men, Jews 
and Gentiles, Protestants and Catholics, will be able to join hands and 
sing in the words of the old Negro spiritual: "Free at last. Free at last. 
Thank God almighty, we are free at last," . ~ :, 0' .:, :';" :;: ' .. i . ~ j',• 

Copyright by Dr. Martin luther King Jr. 
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.CaIif.biasipolicydealt new blow 

By Bob Egelko , 
The AssoclatedPress 

, ,', SAN FRANOSCO - CaUfor
,nla's voter:approved ban on af
'finnative .action sulJered an
other blow Monday when a 
judge extended a ban on lis en
forcement, saying It was proba·
bly unconstitutional 

Chief U.S. District Judge 
The1ton Henderson, In granting' 
a preliminary Injunction, said' 
civil rights groups "demon
strated a probability of suc
cess" In 'c1aJmlng Proposition 
209 violates the Constitution's 

TlJEsDAY, D£C£MBER 24, 1996 s 

equaJ protectio~guarant~."
An appeal Is expected. " 
Approved by 54% of the vot

ers Nov. 5., 209 bans dlscriml
nation or preferences based on 
race, sex or national origin. 

It was chailenged the next 
day by groups representing ml
norlty and female students, 
contractors and public employ
ees, and the state"AFL.QO. 

They argued that the Inltla
tive, despite neutraJ language,
was designed solely to abolish 
programs that Include speclaJ
consideration for traditionally 
under-represented groups. 

, • Gov. Pete WIISon,a sUpport- , 
er of Proposition 209, said the 
ruling "turns the EquaJ Protec
tion ClaUse into the 'UnequaJ
Protection Clause." ' , 

Ward Connerly, who chaired 
the campaign for 209,' ca1led 
the ruling "one of the most per

,verse .•• In the history of 
American jurisprudence." , 

But Ramona Ripstonof the 
American Civil Liberties 
Union, said: ''Whenever the 
Constitution prevails It's a vic
tory for aJIAmericans." 

,'The Clinton administration 
Is opll(lsed to the measure. 

Judg~ Extends Ruling Against Qilifornia 
Han on AlfirmativeAction 

By William Claiborne suit "have demonstrated aprobability, The Clinton administration an- ; 209 was originally assignedm iCI ~ 
Wubiqtoo I'Ilet Staff Writtz of success on theirc\aim that Propo-' nounted last week that 'it Will mount , publican appointee in the Sim iFran

sition 209 vi9iatesthe 14th Amend- a legal challenge to the initiative, b!=- I cisco federal judicial district.lJudge " 
• LOS ANGELES, Dec. 23-A fed ment's equ<!1 protection guarantee to cause Justice Department and White ' Vaughn Walker. But civil I\ibtiJaw..

eral judge in;San FranciSCo today is- ' full participation in the political life of House attorneys fear it could under yers got the case shifted to Bender
sued a preliminary injunction against the conununity.", mine federal civil rights policy and son, who is black and regariled;as a 
~ornia's voter-approved ban on ai , , , A,s, he did in his temporary reo, ' encourage other states to follow CaJj_ liberal jurist, on the grounas1hat he 
fiirnative action,saying that it.proba ,straining order, the judge said today fornia's lead. The officials advanced already was hearing a relata:l ase.
bly is unconstitutional. ,that the measure probably would be the same argument as the civil rights Wilson's office has acCllfleil the
. The ruling, had been expected ' proven unconstitutional.and 'perma- groups-that the measure may vio ACLU of shopping. for' a falmable .... 
(tnc~ U.S. District Judge Thelton nently struck down .because it disad- late the equal protection clause by fa judge. something the cMl tights
Henderson issued a temporary re vantageS women,and racial minorities voring some groups over others in group and Henderson haveGeliied.:' ,
straining order on Nov. 27 barring who seek relief from discrimination their access to protection from dis-
Gov. Pete Wilson (R) and Attorney but not members of other groups.' • crimination. 
General Dan Lungren from enforcing Proposition 209 states simply: Wilson has tried unsuccessfully to 
~ .initiative--better known as Pr0p "The state shaD not discriminate I persuade Henderson to recuse him
OSItion 209-that outlawed race- and against. or grant preferential treat- I self from the Proposition 269, case 
gender-based preferences in state -ment t? any individ~ or group on !because of his longtime ..association 
~~, q>ntracting and university ad- ' the ~1S:of ra~, ~x, color, ethnicity i 'with the ACLU and other civil rights
IDlSSlons., , " " or "!Itional ongm II'! the operation of groups before he was appointed to 

,', _~u~_the injunction Henderson is-' public emPloyment, public education the federal bench by President'Jinimy
sued today has greater' Iega1 impact or public contracting."', , Carter in 1980. The governor also 
than the restrairiing order because it The coalition of civil rights groups ,sought a hearUig-of the case in a state 
will remairi in effect until the case that filed the Jawsuitcontended that h he 'gil ha d

the new law selectively bars women court, w ere nu t ve an a van-'goes to trial unless it is overturned d tage because most state judges have
by a higher court. Lungren said to- ' an racial minorities from seeking re- been appointed by Wilson or other 
night that the state would appeaL dress through affirmative action pro-Republican goYenlots and the state,

In his ru1ingtoday, Henderson said grams, whiJe those seeking ,prefer- judges. unlike their federal counter-
the Ameri~ Civil Liberties Union of e~ce~, on such grounds as age, parts, regularly face retention elec-
Southern OOfOIrua arid" other civil' disability or veteran- status face' no

such barriers. tions. ' ,r::.mtsp-oups that b;o~~ht Lie l"w~, 7he l~.\~:~.ri~ (:f2~:'~! Pn'lr'~~ it!o~ 
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u.s. Judge·Blocks 
Staie,lJC From 
Invoking Prop. 209 

. .' . 

• Courts: Problem lies with anti-affirmative action 
measure's method; jurist says.·State Will appeal ruling 

. that Gov. Wilson says 'deeply disappointed' him. 

,By MAURA DOLAN, nMESLEGAL AFFAIRS WRITER 

SAN FRANCISCO-Dea1ing another blow to opponents' of affirmative 
action, a federal judge Monday blocked enforcement of Proposition 209 

, indefinitely, ruling that the initiative passed by 54 % of California voters is 
probably unconstitutional. . . 

Chief U.S. District Judge Thelton 
E. Henderson grarited a prelimi
nary injunction that prevents the 
state, the University of California 
and local governments from imple
menting the November ballot 
measure pending a trial 01' final 
ru]ing on j!S !c.ga!ity. 

"It is not for this or !lny other 
court to lightly upset the expecta
tions of the voters," Henderson 
wrote in a 67-page ruling. "At the 
same 'time, our system of democ
racy teaches that the will of the 

, people, important as it is, does not 
reign absolute but must be kept in 
harmony with our Constitution." 

Henderson, a former civil rights 
lawyer, had previously issued a 
temporary restraining order 
against the measure. But an 
injunction carries more legal 
weight because it stays in effect 
until the case is finally resolved or 
until a higher court overturns it. 

State lawyers will appeal the 
. injunction and a lengthy legal fight 
is expected by many. Gov. Pete 
Wilson said he was "deeplydisap
pointed" by Henderson's decision 
but deClared that it came as "no 
surprise" that a judge who served 
on the board of the American Civil 
Liberties Union 20 years ago would 
"endorse the ACLU's Orwellian 
argument." , 

"This deCision, however, will not 
stand," said Wilson, describing 
Henderson's legal analysis as "sur
real." Atty. Gen. Dan Lungren also 
refused to concede defeat. 

"This is only the first of a many
round fight," Lungren said. 

"The final battle.:-is far from 
decided." ".

. '1 u 
" ::" 

While awaiting a ruling on the 
injunction from a higher court, 
state officials have said, they will 
press Henderson to decide the case 
as quickly as possible in hopes that 
the U.S. Supreme Court can review 
it within two years. A majority of 
the Supreme Courthas been dubi

. ous of affirmath'e action, and sup
porters of Proposition 209 are 
hopeful that the measure will be 
declared constitutional by the high 
court. 

Delay'could work to the advan
tage of civil rights groups and other 
opponents, as long as the injunction 
remains in force, A trial in 
Henderson's'district court in San 
Francisco could take one or two 
years, and the makeup of the 
Supreme Court might change in the 
meantime, tipping, the balance in 
favor of affirmative action .. 

In blocking the. measure, Hend
erson wrote that civil rights law
yers demonstrated a "probability of 
success" in their claim that the ini
tiative violates equal protection 

'guarantees and a "likelihood of 
success" with the argument that it 
illegally interferes with federal 
civil rights policy.' . 

He relied in part on 'a 1982 
Supreme Court ruling that struck 
down a Washington state initiative 
barring voluntary race-based 
school busing. 

Proposition 209, like the Wash
ington initiative, was a state con
stitutional amendment. It cannot be 
changed without a statewide vote 
of the electorate. ' . 
. Henderson stressed that his rul

ing does not determine whether 

affirmative action is right or wrong 
or affect the ability of government . 
entities to repeal affirmative action 
programs voluntarily. 

R ather, he sa,id, the problem lies 
· with "the particular method" 
· Proposition 209 uses to ban'affir
mative action. By requiring a 
future statewide vote to win relief 
from discrimination, the' measure 
creates a significant. hurdle for 
women and minorities while leav
ing other groups unfettered; he 
said. 

"The primary practical effect of . 
Proposition 209 is to eliminate 
existing governmental race- . and 
gender- conscious affirmative 
action programs in contracting, 
education and employment and 
prohibit their creation in the future, 
while leaving governmental enti

. ties free to employ preferences 
based on any criteria other than 
race or gender," Henderson wrote. 

Some legal analysts believe the 
constitutional issue cited by Hend
erson is suffiCiently close that a 
panel of more conservative judges 
on the U.S. 9th Circuit Court of 
Appeals might overturn the 
injunction and eyen decide the 
constitutional it y of the meas;]!'? 
Without any more rulings by 
Henderson. . 

But other analysts note that 
appellate courts rescind injunctions 
only sparingly and only if the trial 
judge has clearly committed an 
error. 
. Mark Rosenbaum, legal director 
of the ACLU ofSouthern Califor
nia, called the ruling "historic" and 
pronounced the opponents' "ready' 
to go to triaL" 

The ruling shows that "in a con
stitutional democracy, the political 
process has to remain open to 
everyone, including minorities and 
women," said Rosenbaum, one of 
the lawyers who argued the case 
against11le proposition. 

But Ward Connerly, a UC rege,lt 
. and one of the sponsors of Proposi
tion 209, said Henderson:s decision 
"will be recorded in the history of 
American jurisprudence as one' of 
the most perverse:' 

"To say that an initiative which 
grants equal treatment under the 
law to all citizens grants a privilege 
to some is doublespeak at its 
worst," Connerly said, "and repre
sents contempt for the constitu

· tional principle of equality." 
University of California attor

neys and senior managers had not 
received a copy of the ruling to 



review before leaving for t:he Catter, is regarded as a cautious 
Christmas holidays, sajd UC Hoera!. He was the first African 
spokesman Rick Malaspina. j. American apPointed to the district 

"But if the injunction is consis- court here and the first to adminis
tent with the restraining order, the ter the courts as chief judge, a posi
university will revert to the poli- tion obtained by seniority. 
ciesand plans that were in place He attended law school at UC 
before the election," Malaspina Berkeley and served as an assistant 
said. dean for several years at Stanford 

That means UC admissions offic-' University's law schoo!. 
ers would use race and gender for State officials have filed a motion 
the last time in evaluating appli- asking Henderson to step aside and 
cants for the fall 1997 freshman allow a California state court to 
class for the nine-campus, 164,000- interpret Proposition 209. That 
student system. motion will be heard in early 
. Next year; 'UC officials are. Jimpary. 

scheduled to phase in a UC regent- The sponsors of Proposition 209 
imposed ban on affirmative action, also have submitted a request that 
starting with 1998'admissions. Henderson be removed because he 

Malaspina said he did not antici- served on the ACLU Board of 
pate a final determination on 1997 Directors briefly 20 years ago and 
admissions criteria until after until 1992 retained membership in 
Christmas, when UC attorneys can: another civil rights group that 
fully evaluate the judge's ruling.' favors affirmative action. 

Henderson, wlJo was appointed 	 Henderson hliS declined to step 
by Democratic PresidentJi~my, 	 down and has asked the clerk of the 

court to'assign another judge to rule 
on the request. ' 

When Henderson granted a tem
porary restraining order last month 
against the proposition, a state 
lawmaker rlerided ~:m a~ ar; exmn
P;0 oi ::{f:!·l!~Bti\"\:·· ::(:~Gr; b(::f'~ 

fits the unqualified, and Wilson 
called the, ruling an affront to 

voters. 
,CiVil rights lawyers had argued 

that the law .is unconstitutional 
because it preempts federal civil 
rights poliCies and bars :women and 
minorities from seeking govern-, 
ment remedies from discrimination 

, while allowing all othe'r groups, 
including the aged and the disabled, 
such access., 

Led by the ACLU, those lawyers 
have been trying to divert tne 
arguments away from affirmative 
action, framing the case instead as a 
question of equal access' to 
government. ' ' 

The 'Clinton administration gave 
them a boost last week, announcing 
that the U.S. Justice Department 
would join the ACLU, either as a 
party to the litigation or as afriend 
of the court, in arguing against, 
Proposition 209. 

State lawyers contend that the' 
law simPfY bans all kinds of dis
crimination and therefore could not 
possibly violate equal protection , 
rights. State ,officials maintain' that 
victims of discrimination can still 
seek redress ,by asking for recon
sideration of a contract or employ
ment decision or by filing a lawsuit. 

Tim~~ s,an writers ':ellnc~h R. \'\(:Iss 
In'Los Angeles and Mark Gladstone In· 
Sacramento contributed to this story. 
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Texaco's Turnaround 

Embarrassed by a discrimination case that from 23 to 29 percent. Texaco officials insist that 

exposed a regressive corporate culture,. Texaco has. these are goals, n'ot quotas, based on realistic I:msi
announced a comprehensive plan to promote em- ness and demographic projections. . . 
ployment and business opportunities for minorities. To help reach these targets, Texaco 'will set .up 
The move should help Texaco's bottom lirie and is training programs aimed at educating all of its . 
being done for. business reasons, the company says. .United States-based employees on diversity issues 
But Texaco also seems genuinely contrite. Civil and enhancing the career prospects of minority 
rights leaders who had condemned Texaco as a employees through "mentoring" plans; Compensa
dinosaur now hail it as a model of corporate com- tion for senior managers wUl be tied ill part .to how 
mitment to diversity . .Moreover, at a time when tile well they do in terms of increasing work~force 
concept of affirmative action has fallen on hard diversity. Beyond that. Texaco aims to increase the 
times politically, Texaco may emerge as a leader in pool of potential minority employees by intensifying 

.. the struggle for equal opportunity.. . its college recruitment efforts and financing a na-
Early last month, a damaging tape surfaced in tionwide internship and scholarship program. 

a two-year-old racial discrimination lawsuit charg- Over five years, Texaco will expand its con-. 
ing Texaco with a lackluster performance in hiring tracts and purchasing agreements, with minority
and promoting minorities. On the tape, a few com- and women-owned businesses from $135 million to 
pany managers could be heard apparently plotting $1 billion. That includes contracts with engineering 
the destruction of important documents relating to and construction companies and professional serv
the lawsuit and making what some viewed as derog- ice concerns lik~ law firms,. advertisers and ac
atory comments about minority employees. countants. Texaco also pledges to do more business 
. . The Rey. Jesse Jackson and other civil rights with banks and in(orance companies owned by 
leaders called for a boycott. In mid-November, the minorities and women.' .. 
company said it would settle the lawsuit by paying . Texaco executives say the plan is tailored to the 
$140 million to its minority employees. TeXaco has company's special needs and that any-example it 
now unveiled the hiring and promotion plan, which, sets for the rest of corporate America is coinciden
is aimed at increasing employment of African- . tal. They also concede that they have a long way to 
A~ericans from 9 to 13 percent and of women from'. go. Even so, Texaco has made a remarkably fast 
32 to 35 percent by the year 2000. The company turnaround with what appears to bean aggressive 
wants to raise overall employment of minorities and realistic plan to mak~ ,amendS. 

.'.'.' 
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By Pierre Thomas and William Claiborne. 
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. . Wabiilgtoo Post SIdWritera 

Earlier this week, Clinton saki he "pu~Hcly and 
- The'CIiDtoii'a~tratioii wiD niowit a tegai .. strongly" oppOsed Prop 209.during his campai~ 

"'chalIenge against·Qwfomia's ,rea:ntly a~ "I thOugbtit was bad policy for the ~le of C:aJi
. ballot initiatiVe outlawing affinnative action, 31- fomia, and a bad exmriple for Amenca. he saJd. 
'guIDg t,qat the Dew Ia~ is uncOnstituti.on and '.' YesterdaY's announcement comes several 
·shOuld not be aDowed to take effect... .. ,. . weei<s after a U.S. District Cowt in san Francis

"We intend to inteIvene in the caSe at an ap- . . co temporarily blocked enforcement of the. ballot 
propnate'time," saidJ~~t~ . ·'in!tiatlve.sayingthere waS a "strong possibi1ity" 
man Myron Marlin. "Its not a question of if, just that it will be proven WlCOIlstitutiorial. The baBot 

. ·a question ofwhen.... ' . .:. .' was hoUy· debated in the fmal days of ,last 
'. JustiCe lkpartment and White House attor- ; -month's election, pitting social conservallves 
neys fear the new law cotdd severely undermine . . against mainst:ream civil activists. Within a day of 
federal ciVil 'rights policy and spur other states to. , the el~ Civil rights organizations ~uit 
foUow California's lead. The amendment. ap- - against the new law. .' . . . . .' w::: ! 

proved last month by California voters, prohibits White Ho~ officials were mindful of:tfJe; ~ 
preferences based on g~der ~d ~ ~ state liticaI and social ramifications of the de.cisioii:but 
COntracting, hiring and WUVel'Slty admissions. D.t wnduded the Justice Depamlient needed.:.to;acti 
al:1:ftft. the administra'tion·. "_.-n 31''''''' that~,. . ... 

......'6 ww DU~ ...~ S06citorGeneraJ Walter E. Dellinger h:v,Uiged 
·sition 209 may violate the.equal protection the administration to move slowly. ~ 

clause of the 14th Amendri:tent ~y pUtting worn-, about the Jegal.theories behind the~; :. 

en-and minoritieS·who seek relief from discrimi- . .TheJustice Department is relying largdy~?n Ii 

nation at a disadvantage: '. 1982 Supreme Court ruling known as Wo.mf,:g
. In deciding to fight the law, the federal goY- ton v. SeotlJe School District. which st:ruc.Kaown 

·eminent will be joining civil rights groups who.aJ- a' Washington state statute ,barring IoCaJ :~ool 

ready have succeeded in temporarily blocking ,. boards from using busing to integIate til;b()01s. 

the law's enforcement. .' '. .' • .., . The coint said the law. adopted as a ballOfinitia-


The "presence of the nation's highest civil tive, "uses the racial nature of an isSue"J().con~
rights enforcement body ;isa powerfuJ indict- trollocaJ governments and "'unposessubstantial 
ment of Proposition 209," saki Mark Rosen- and unique burdens on racial niinorities... , 
bawn, of the American Civil Liberties Union oJ. '. That case was decided 5 to 4. But mosfof the 
Southern Cclifomia, v.rhich sued to halt Propos!- justices in the ~joritY on. that decision have 
tion 209. "It adds a nail to the coffin of this very since retired, and today's coUrt is far more aiti- . 
bad proposition... .' . . Cal of raee-l!ased policies favoring minorities. 

ConserVatives and, ~omia proponents.of .! The Justice Department has yet to Qetennine 
the ;law blasted the administration and.warned . whether it will file an amicus brief in a 'Show of 
against trying to supersede ~electorate's~ . support for parties trying to, block ~ ~w. or 
. CaUing the. decision "absolutely. Orwellian," whether they wiD take a more aggressiVe Stance
Califonua Gov~ Pete Wilson (R) said the .CJintonand become a direct par;ticipant in the ~tion.. 
WhiteHouse "now.has the dis~ction of being 
the first administrationsince .the enactment of Slil/fWrite"loon BUkupiccontriinded 10 tllis 
the 1964 Civil Rights Act to contend that astate repon. . . 

cannot enact a law prohibiting all racial- and gen
der-based disaiminatlOO." . . . . 


"The ·fact that the' federal goVernment seeks 

to comer preferential treatment and set~ 

positions, promotions andcontradS to the p0liti.

cally favoted group of the moment-not olue- . 

Count of discrimination that .the individual suf

feredbut solely because of their group 

membership-,is an affront to t~e American 

~dream ·of equal opportUnity to all and special 
preference to none," Wilson said.. ' 

http:proponents.of
http:uncOnstituti.on
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.Clinton Decides . 

To Join ~ Fight 

On Preferences
. . 

u.s. 	Will Oppose Bqn 
Passed in California 

Af 
By STEVEN A. HOLMES 

WASHINGTON, Dec. 20 - Plung. 
ing Into a contentious legal and polltl· 
cal arena, the White. House an· 
nounced today that the Admlnistra· 
tion had decided to Join a challenge 
.to the constitutionality of a success
ful California ballot Inltlative that 
bans affirmative action programs by 
the state and its local governments. 

The Justice Department had ret· 
ommended:the Administration's in
tervention after concluding that the 
ballot initiative, Proposition 209. ap
proved by California's voters last 

.month, violated the equal protection 
clause of the 14th Amendment. 

The inltlatlve, amending the State 
COnstitutlon,forblds California to 
use race, ethnlclty or sex as a basis 
for preferences In hiring, promotion, 
contracting or school admissions. 

"Rather than remedying what's 
wrong with the affirmative action . 
programs that exist, Proposition 209 
has the effect of abolishing affirma
tive ac~lon," Micliael D. McCurry, 
the White. House press secretary, 
said today.in announcing the Admin·. 
tstration's decision. "The President 
believes that we need tocontlnue to 
have that as a tool to remedy dis
crimination in our society." 

Although Proposition 209 won pas
sage at the california polls In No
vember, 54 percent to 46 percent, the 
American Civil Liberties Union won 
a temporaryrestralnlng order 
against It before It could take effect. 
That order was Issued by Thelton E. 
Henderson, chief judge of the. Fed
eral District COurt In San Francisco, 
who Is to decide by Monday whether 
to Issue an injunction .agalnst the 
measure and so extend the blocking . 
of It until the matter Is settled at 
trial. 	 ... 

. . 
~_.___ ..._, ••~"••. _ "~,~~__• ~_" ___'"'_""~"_'M~ 

Justice Department officials said 

http:today.in
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.~" '. ,.1 Ii8:> yes. 'I11t1 inI'ealip~ apo- the impre6610A or di&erimlnat.l4n 

t!'J abo say. yl!:8, . "I'iate, rchlJ,y " WJ'O~I)', in the 
,The t:qual EmploYlllenl I()C.Q] labot forCe. .An imprasicm is 

Opportunity CommiSIIOD ume enour.. to warrant 1Cti0n by 8111 
too the eonclw:ion al\4lr II ,.flan· bw;lnu& in~rcsl:td In truly meet· 

I 	 long investigation thllt World illl Its potenWiI. 
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criminated on the basil Dr nle incentive to excel? 
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World bas ftled I motion ror and reality. It your ~ork.,. 
raconsideration, It', unlikely the bel!cY. aomethill, i. trM, thill, 
li:EOC will euddenly chante ita tor aU Inlanl.l .nd. pW'pOIa. it 
lXIind ever a decillion ~.t t.ook ... 

, , )"tare In tOIII\n~ Wwld, as waD .. tlI'ccthar Will' 
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Dalton area, IIIIY* Patrida Folino. oth"W, abaddlnr halt or .It. ' 

• one or tile five women iIIvGlved. workforce ~"11~atecl aUi
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Iu.s.. 'to Join Fight Against Ban on Preferences.- . . . , 	 ,. 

, ConrinuedFromPagel. . . led Ute campaign tor'the Initiative.· press secretary, said the decision to . '... .. ., 	 "He recently said he wanted to forge try to overturn a measure approved 
a Coailtion of the center, yet by this· by voters had been' a difficult one for 

today that ~eY!lad not·Yet d~ided action he joins the radical left." Mr. Clinton. But he added, "If a 
~hether tpey would petltlon the court The Administration last year un· significant, overriding cOnstitntional to b,ecome a party to'the 'sult or dertook a broad review of Federai concern presents Itself,the PreSl!
Instead slinply file a frlend-of-the affirmative action prograrps, dent, as the nation's chief I;Onstift1!court brief.. " 	 _ prompted by .Republlcan pressure to tlonalofflcer, has to aet to defend ~e ' 
, The Justice Department does not legislate an end to them. After that Constitution.'" 	 . ~:

,ntend to argu.e broadly on behalf of review; Mr. Clinton, concluded that Some civil rights figures. put tije 
any practical or legal merits of whOe some programs needed revls· Issue In starker terms. • :. 
gran~ preferences to. mlriorlties lng, the concept of preference pro- ' "If we were to make policy basEd- .

. and women per se. Instead, It :will grams ,for mlilorltles and women on popularity alone. African.Amei1~
make the more Umlted argument OUl'.ht to be retained. 	 cans would still be slaves and womfl :that In approving the bailotmeasure, BUf the,. decision to enter'the Call· would still be denied the right to-. , 
the voters Ulegally denied mlilorlties . fornla case raises the political stakes vOte;'" said Wade Henderson; exeCf1; ,
and women the abll1ty to seek re for Democrats, especially for thelf tive director of the Leadership Cog.: .
dress from state and local Instltu· Presidential nominee In the year. ference on Civil Rights. , • _ . 
tlons for past discrimination. .2000. Although Mr. Clinton carried The 'Justice Departplent's central- ' 

~'The argument Is not that affirm a California this year despite his'ex· argumentlnthecasewlllmlrrorthaC
,tlve action Is constitutionally re-. pressed opposition to the ballot , of the A.C.L.U.lawyers. It i,s based Q}1::qulred," said a' J\lstlce, Departmen~ measure, voters t(!nd not to treat a 1982 Supreme Court decision, State~ ,. official who' demanded anonymity. kindly politicians who seek to over- of WashinJton v. the Seattle School.' 
"It Is not that affirmative action can turn popularly passed initiatives. In- District, In which the ,Justices de-: , 
never tie repealed or that:1t Is.always deed, a legal challenge flied by clared unconstitutional a successfal. ' appropriate as a matter of policy." Thomas S. FoleY,.-Speaker of the· statewide ballot Initiative that': : The Administration's decision to House, against a 'voter-passed barred sChool districts, from adopt-: Intervene cheered the initiative's 'op amendment In Washington State 11m- Ing busing plans to end de facto seg-~ :Ponents, whO before Its passage had Itlng terms for elected Officials regatlon. 	 .. •.

,grumbled that Pr~sldent Clinton, al proved to be a major reason for ·hls In that 5-10-4 deCiSion, the Court • 
though e,xpresslng oppoSition to 	It, election defeatln 1994. ,said that by depriving bla~ of the.was not doing enough to help defeat "The Administration has placed ability to petltlon school boards to IL Itself not only against the principle of Institute' busing, the Washington.

"I think this putS a red, white and non-dlscrlmlriatiOh but also against measure denied them the'opportunl-. blue nail In Proposition 209's coffin," the popular wm," said Clint BOlick, ty to seek redress for discrimination: said Mark Rosenbaum, a lawyer vice president of the Institute for through the ordinary political pro-', 
, with the A.C.L.U. of Southern Califor Justice, a group that opposes affir- cess. WhUe blacks' were denied that nia. which flied the challenge' to the mative action programs. 'n Id b ing

measure,' , And,wlth Republicans malntalnlng ab Ity, others cou requ!st us 


,plan's for re'asons other than ending Supporters of the initiative at- ' control of Congress" the Admlnlstra-. 
tacked the Admlnistration's move. tlon's,rationale.for.lntervenlng1n:the raclal1egregatlon, and the Justices 


"By Joining the' lawsuit against caSe wUfbe vlgoro,uSIy dissected In concluded that this disparity violated 

P(oPosltion 209, President Clinton the Constitution's equal protection: 
' hearings for a new Assistant Attor- clause.,
has betrayed his commitment to cen ney General for CMI Rights, whom 

tristpOlltics," said War~ Connerly, a Mr. 'Clinton has yet to nomlnafe. 

black ~lfornta buslness~an who Mr. McCurry, the Presidential DO NOT FORGET THE NEEDIESTI .. 


.. ' 
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Too Hot to Touch 


set to Ismant e 
aHirmative action 

programs. Now many 
in Washington fear the 
· . Id bl •Issue cou ow up In 

their faces and are 
looking to a California 
Initiative as a way to 
make their point but 
keep a safe distance. 

BY ROCHELLE L. 
STANFIELD 

Just last y'ear., m.any' .Was it only a year ago that the 
affirmative' aetion' ploy

Republicans were: seemed to so many Republi. d. I' can strategists like such a 
good idea? The current calculation is that 

the risks ·of backlash could outweigh the 
political payoffs. But by ele.ction time-it's 
anyone's guess. 

Many conservative activists, of course, 
are still enthusiasti(; about a plan they see 
as a natural winner: Label affirmative . 
action as discrimination, attract angry 
white men to the Republican cause and 
drive a wedge. throu'gh the traditional 
Democratic heart, splitting blacks, Jews 
and working-class whites .. 

"If I were Bill Clinton, I'd be deathly 

afraid of this issue," Marshall Wittmann, 
an. analyst at the conservative Heritage 
Foun'dation in Washington, said. "In 
many ways, it's the Democratic con

. stitucncies that feel most strongly, both 
pro and con. And it's an extremely divisive 
issue within the Democratic coalition." 

But it turns out to be potentially just as 
divisive an issue within the Republican 
coalition. As the fall election campaigns 
shape up, many Republicgns on Capitol 
Hill and around the country are backing 
away from a topic they fear could be 
radioactive and detonate in their faces. " 

Much of the explosiveness depends on 
the definition, assigned' to affirmative 
action. To supporters, it .is a narrow policy 
of broadening the access of minorities and 
women to education' and jobs by making 
integration a goal and by including race 
and gender as factors in deciding whom to" 
accept for college, hire for a job or a',Var'd 
a government contract. To opponents, 

". this is setting quotas or giving prefe~ences 
and, is, pure arid simple, discrimination. 

Gov. Pete Wilson, R-Calif., has made 
his campaign against affirmative action a 
major item on his state' agenda-and 
because of California's importance in 
national politicS, an issue automatically to 
be reckoned with in' the presidential cam
paigns, But other prominent Republican 
governors such .as Massachusetts's 
William Weld, New Jersey's Christine 
Todd Whitman and.Ohio's George V. 
Voinovich favor retaining affirmative 

action programs and playing down the 
politics. 

On a national level, Colin L. Powell, 
one of the most popular and charismatic 
Republicans, favors affirmative action, 
while television commentator and presi
dential wannabe Patrick J. Buchanan vig
.orously denounces it. Buchanan has 
promised to take his opposition to the 
party's convention in San Diego in August 
as part bf his McLean Manifesto of con
servativeand populist issues. Others 
would just as soon sweep the subject 
under the rug. . 

"There are, if not managed correctly, 
potential political problems on the issue, 
and we have to proceed very carefully," 
said a House Republican aide who re
fused to be quoted by name. 

"It definitely is a charged issue," anoth
er acknowledged. "So there are people in 
our party who will be preaching caution." 

"The Republieans have been gutless 
wonders on this iss'ue, and it's been very, 
very frustrating," declared Clint Bolick, 
vice president of the Institute. for Justice, 
. a Washington-based conservative public
interest law firm, and author of The Affir
mative Action Fraud, a book recently pub
lished by the Cato Institute. 

While the issue is tricky for President 
Clinton-he's a longtime supporter of 
affirmative action but, in a nod to detrac
tors on the Democratic Right, has sought 
the middle road to "mend it, not end it"-'
affirmative action is even more diffieult 
for Senate Majority Leader Robert Dole, 
R-Kan., Clinton's all-but-officially-anoint
ed opponent in the November presiden
tial election. 

Dole had supported the polky for many 
years, even when Presidents Reagan and 
Bush tried to constrain it. Last year, when 
affirmative action foe Sen. Phil Gramm of 
Texas loomed as a major rival for the 
Republican presidential nomination, Dole 
declared that the policy was no longer 
necessary and attached his name to legis
lation to end federal programs that 
encourage affirmative action. That bill, 
however, lies fallow in the Senate, where 

, substantial opposition comes from both 
Democrats and Republicans. Dole is COH
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)frilliam Raspberr.,'Y· 

An All-Out 
Attack on, 
Civil Rights 
Gains, 

There Must be some nonc)"nical rea
son for the legislation tliat w"s repon
ed oul of a House Judiciary subcommit
tee last week. SurelY the - bill's 
sponsors-presidential norn!.'1ee-appar
ent Bob Dole and Rep. (harb T. 
Canady (R·F!.a.)-aren't just being n:l:i' 

ty lI.ilb their archly titJt:<! ''Equal Oppor
tumty Act of 1996." ' 

The ob\1OU, (and obliously intended) 
effect of ·thi5 n:gre;;si\'e legislation' 
would bi: the uner destruction of "afti.r. 
l'Ilative action: root and branch. lts titJ~ 
notv.'ithstanding. it is manifestly not 
about improving opponunities for wom· 
en or minorities. Nothing in the bill 
acknowledges even the existence of 
sexual or racial eli scrimination~xcept: 
impticiuy, discrimination against white 
men. 

It's hard not to .iew it cynic.any, 
Canady, who has never il'npressed me 
as a thoughtful man, at least is consis
tently conser;ative. I'm not surprised 
either to find !urn spon:;oring this bill or 
to find him offering no remedy for 
America's real problems' of elisaimi
natlon. But what of Senate Majority 
Leader Dole, who used to be a su~ 
porter of affinnatJ"e aCtiOl, until th~t 

. po:;ition becAme a threat to his presi
dential ambitions? Has some flash of 
philOS()phical insight turned him into an 
all-out opponent of what he lately 
backed.? 

The kindest thing I've heard from 
the Kansan's African American snp
porters isthat now that the nomination 
is virtually secured, Dole w'ill revert to 
his mainstream core. The problem is. if 
this bill is passed, it won't matter. 

I ought' to Say here that I have no 

It shard not to view 
this bill cynically. ~ 
quarrel with principled objections' to 
some of the manipulation and selI-dea1
ing that go on in the name of affinna· 
ti'.e action. I have expressed my oVon 
objections often enough. 
. But this legislation isn't about fine- ' 

tuning principles. It·s not a proposal for 
an alternative plan for securing rights 
and opponunities'for those ·to~whom 

· they have been denied. It is an aiJ;oU!, 

in-YOUt-face attack. a walking aWay 

from hard-earned mil rights gains;' 

. Not only does it forbid any federal 
agent to discriminate in hiring or 'con· 

'. tracting on the basis of gender or race; 
it even, outlaws goals and timet2!bles, 
long Considered essential for measwing 
progress tOIlo'ard 'actual (as opposed to 
mere theoretical) fairness. , ... 
. "Wiping out goals strikes at the very 

· heart of equal 9Pportunity enforce
ment.~ says Penda Hair of the Washing
ton office of the NAACP Legal Defen&<! 
Fund. 1'he numbers were never bind· 
ing-just asignal that. if they were out 
of line, you oUght to look for an exPla
nation. The explanation might be be
nign, but at least you were on notice to 
look. This bill says you can't even'do 
tha!.- .. 

It says more than ihat, in the reading 
of Barbara Arnwine, eXOOltive director 
of the National Lawyers' Committee 
for Civil Rights Under Law. "The FBI 
has been sued for discrimination in the 
hiring . and treatment of women and 

· blacks,.This biD says that if the plain· 

tiffs absolutely proved their case, you 

could not have a consent decree that 


'required expanding opportunitieS'for 

blacks or women. The langwlge is'IUite 

dear: 'preference' means 'an advantage 

of any kind, a.ild includes a quota, set· 

aside, numerical goal, timetable, ef oth· 

er nwneriCal objective: .. ..•.• 

Again, sinO! it's impossible to· read 
the legislation as improving opportunity 
for thOse groups that historical.ly have 
been denied opportunity, what noncyni
cal plJ1iX)6e' c:ouId its sponSors have in 
mind? Is it an assertion that racial and 
Sexual discrimination have been coo
quered and are no longer a problem 
America need be cOncerned about? A 
declaration ,that the only discrimination 
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worth remedying is the so<.aIled "re
verse" discrimination against white 
men? 

I recall a frustrating exchan~ with 
Rep, Canady in which he simply could ' 
not bring himself to say that the gO\
emment had any role iii tightiDg di~
crimination beyond asserting that dis
crimihation is against the law. ''{hat do 
you dc. I kept pressing him. when the 
discriminators go on discriminating' 
Don't you, at some point, have to fl~ 
qwre e.idence-yes, numerical e\;· 
dence-that the discrimination. has 
ceased? 

. Canady had no answer then. His an
swer ,now involves only what govern
ment must not do. As I read hirri.his 
idea is that govemment must not. do 

. anything that has any chance wh.ateo.:er 
of being effective. 

And the philosophically flexible IX>le? 
The suspicion is that he signed on to th~ 
legislation last fall as a sort of bookma.fk 
for proving his, ronser;ative bona fides 
and that he'd much prefer that it not be 
brought up for consideration now, ~itilc 
he's embarked on his party-healing trek 
back toward the political middle. 

.Maybe Canady, who is chieflY n'
sponsible for the present spurt of aCtivi
ty on the bill. is justified in refusing to let 
Dole have it both WaYS. 

Still, it's adreadful piere of legislation 
that, as far as I can see, can only do 
mischief. Is it cynical to SUSpect.!hJl . 
that's what some of its supporters havt' 
in mind' 

cD 
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... v Church arsonis~ . 
won't bum 'o~t spmt 

The wave ot about 30, black church bun:\ings, some by white 
racists, seems an attempt to murder the spirit ot black America. 

Arsonists are hitting just as millions of blacks are returning to 
the church tor spiritual growth,a trend documented by Beverly 
,Hall L2wrence in ReviVing the Spirit. The,nation's 65,000 black 
churches have 22 million membo'!'rs, collect $2,1 billion in annual 
otferings. and have produced much ot today's pOlitical and eco.., 
,nomic leadership, So the anacks strike at the jugular. ASouth Car· 
olina sherif! probing a Klan·related burning says, "The KKK be
lieves the beSt wayto get the black man is through the,church," 
,The torchings, however, are not about '!"hite vS,' black. Some 

whites are, helping to restore burned-outediftces. and the Con·' 
gressional Family caucus, a group of 75 
conservative Republicans, wants hearings. 
, This is about extremism run amok, 

, which activists like the Rev. Jesse Jackson, 

blame largely on the hateful messages of 

men like Patrick Buchanan and Newt Ging

rich, "They have wrongly painted a'black 

face on welfare, crime and unemployment, 

where blacks are blamed for taking whites', ' 

jobs by atlirmative action," saYs Jackson. 


Klanwatch, part of the Southern Poverty, 
Law,C~nter, counts a rise from an average ' I,I~• .......... 
ot oneftre a year between 1987 and 199'4 to -- "'I'~ 

nearly, two a month since 1994. J'hi$ year already has seen 10. 

Many are unsolved, a few are not race-related, and all have been 

in the South, But they could shift northward, Last month, a Rich-, 

mond, Va., church, just 100 miles trom Washington, was burned; 


, and recently the FBI foiled a white supremacist plot to bomb the -, 

largest African Methodist Episcopal cburch in La; Angeles. ' 


Police have linked the Klan, skinheads or their sympathizers to, 
about a dozen fties. TWo white men, one a card-carrying member ' 
'ot the Christian Knights of the KKK. were arrested in South Caro
lina, A "Skinhead tor Justice" !lyer was left bebind at a burned
out church in Knoxville, where football star Reggie White is co
Pastor. Three white leens ignited hymnals to burn a M~ippi, 
church to celebrate the murder of Dr. Martin Luther King Jr . 
.. The crimes prompt !lashbacks to sirriilar terrorism in the '6qs, ' 

when four little giris died in a Birmingham cburch bombing.:. 
Hard to swallow is the thought of white ChriStians burning 

down the churches of black Christians. But the KKK has bistori
cally claimed to be a i'Christian" organization., 

"It wouldn't surprise me it white Christians were burning the ' 
churches," says Dr. Joseph C. McKinney. intemationaJ treasurer 
of the AME denomi~ation. representing 3.5 miUion people. He 
raised the issue of whether. federal police can be trusted to aggres
sively pursue the white perpetrators. H's a good question in light,' 
of a Justice, Departinent report that federal agents attended a 
"good 01' boys roundup" in Tennessee wh'ere lV, cameras showed 
"nigger·hunting licenses" were passed out The report concluded 
that only one agent engaged in activity that deserved punishment 

It would surprise me, though, if the ftres don'tinvigorate the 
faithful. When trouble hits. they cling to the adage that "while the . 
devil may have meant it for harm, God uses it for good." 

, " 

" ' 

The Neuharth and Reynolds columns appear every Friday. 
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tGop, Democratsclash 

over affinnative action 

Dole bill stirs echoes ' 
of California debate 

, ' 

, By Ruth Larson ' 
ana E, Michael Myers 
TH£ WASHINGTON !.IoI£S 

California'& politically charged 
voter initiative to end affirmative 
action came to Capitol Hill }'ester
day, with Republicans and Demo- , 
erats span ing over legislation ex
pected to take on increased 
visibility between now and Elec· 
tion Day. , 

California GO\'. Pete Wilson and 
University of California Regent 

, Ward Con-nerly, who is black, testi
fied beforE' the Senate Judiciary 
Committee on behalf of legislation 
proposed by Senate Majority 
Leader. Bob Dole that would elim
inate race· and sex-based prefer
ences ilJ federal contracts and hir

in'i3ut the Clinton administratiol"'s 
"chief civil rights, advocate said' 

yesterday in a related Senate hear
ing that the GOP bill would prv
voke a presidential veto. 

r Assistant Attorney General 
:: Deval Patrick, testifying before
; I the Senate Labor and Human Re
il sources Committee, called Mr. 
I) Dole's bill "a giant step in the II wrong direction." 

. \ Congressional Democrats and 
civil rights groups hjlve vowed to 
wage,an all-out effort to defeat the 
bill in what could be among the 
most contentious struggles of the 
lMth Congress. . , 
, Mr. Wilson told the JudiCiary 

Committee yesterday, "We can no 
longer allow theunfriirness of 
preferences to continue - not ~n 
California, not in any town 01' vil
lage across the land." 

Supporters of the California 
Civil Rights Initiative (CCRI); a 
measure to bar state and localgov
ernments from using race and sex 
standards for contracts. hiring 
and college admissions. oppose 
"policies and practices that began 
with the bestof intentions, but that 
today breed re&entment," the gov
emorsaid. 

Californians will vote on the ini
tiative Nov. S. 

Mr. Conner!y, who s,uccessfully 
campaigned against affirmative
action programs in the University 
of California system and is chair
man of the pro-CCRI drive, tes
tified before the same committee 
that "wealthy sons and daughters 
of 'underrepresented minorities' 
receive extra poilns on their ad
missions applications to the uni
versity, based solely on their race, 
while higher-achieving Asians and 
whites from lOwer-income fam
ilies are turned away from the uni
versity." 

This country no loner needs af
firmative action, he argued, say
ing: "The principle of fairness is 
embraced by the majority of our 
people.", ~, ' 

, Sen. qrril[Jiatch, Utah Repub
lican and chairman of the Judi
ciary Committee. endorsed the ini
tiative and praised Mr. Wilson and 

(\ Mr. Connerly for "trying to lead 
l! California down the right path." 
J But Sen. Diann.eJ~nstejll. 

Caifornia Democrat, who lost the 
1990 gubernatorial race to Mr. Wil
son, countered that "all the Cali
fornia initiative would do is throw 
open this very controversial area 
to enormous misunderstanding 
and perpetual litigation, and will 
not solve the problem at hand. 

10 back her argument, Mrs. 
Feinstein defended programs that 
"set voluntary goals, seek diversi

fication through targeted recruit
ment efforts, mentoring pro
grams. or repledial assistance to 
underrepresented communities." 

Mrs. Feinstein said the lan
guage of the California initiative is 
written "so ambiguously" that it 
would effectively end affirmative 
action. "President Clinton said it 
right, 'Mend it, not end it:" she 
said. "This will really not solve the 
problems at ,hand," ' 
, "Senator,Feinstein has goodin
tentions. but she is engaging in 
wishful thinking:' Mr. Wilson told 
the panel, .. 'Preference' is a se
mantic dodge for a system where 
quotas are achieved:' ' 

The Equal Opportunity Act of 
1996, introduced last year by Mr. 

Dole and Rep. CharIesT Canady, 
Florida Republican, would allow 
recruiting programs for female or 
minority applicailts to continue as 
long as the final selection decision 
does not give preference on the 
basis of race or sex. " 

Sen. Edward M, Kennedy, Mas
sachusetts Democrat, accused Mr. 
Dole and other Republicans of 
election-year gimmickry. "The is
sue of discrimination is too impor
tant to become a political football 
in Congress," he said, noting that 
Mr. Dole had previously supported 
affirmative-action programs. 

Sen. Carol Moseley-Braun, Illi
nois Democrat, the only black in 
the Senate, said,"Preference is an 
iss,ue only when it comes to race," 
but not in the case of pref~rences 
for veterans or those with power
ful connections. 

Mr. Wilson countered that veter
ans earn preferences without reo 
gard to sex, race or ethnic back
ground, but he agreed that there 
should be no considerations for 
people with powerful connections; 
. Surveying the racially charged 
atmosphere and the antagonisms 
apparent on both sides of the 
debate, Sen. Paul Simon said Con
gress was playing with "social dy· 
namite." 

The Illinois Democrat said that 
discrimination continues to 
plague society and that federal 
programs remain essential to 
"create the level playing field that 
has been promised to all:' 

Mr. Simon, noting that Mr. Wil
son is' a former Marine, praised 
the service to the United States of 
a black man who worked his way 

• to the chairmanship of the Joint 
, Chiefs of Staff. retired Gen..Colin 
Powell. . "Affirmative action 
worked in the military," said Mr. 
Simon, who then asked Mr. Wilson 

. about "diversity" in his state of· 
fice. 

The governor said that by law he 
is not required to have di versity on 
his staff. 

"I am com'inced I am able to 
'achieve diversity" by a system 
based on merit, Mr. Wilson said. 



. Californians, he said, "lose the job, contract or place in the 
class because it is givenbya government'to a less qualified 
member of a preferred group.". '. ...•. ' 

Democrats accused the Republitans bf election-Yeai politicking. 
"It is curious that during this presidential election year, Bob' 

. . . 

Dole and Pete ~il~on, once supporter. of affirmative action, are 
now two". of the most vocal supporters .of eliminating· affirmative 
action," .Sen. Ted Kennedy, D-M.ass.,· told the Labor Committee. 
. The bill, said Democrat Eleanor Holmes Norton, .the District of . 
Columbia'~ representative, "is puniti~e and unnecessary except as 
a partisan political vehicle." . 

Dole, who introduced the bill in the Senate last July, has 
indicated he will seek Senate action on it this :year and will make 
affirmative action a prominent issue in his presidential campaign 
against Clinton. 

The bill is S.1085 .. 
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, 'One Fiag; One' Country,; :" says Al'le'ntow~ "s old downtown monllment. But there 

are 18 languages' in the valley it'overlooks 'and strains on the sense of 
community hailed by its' stone inscription. 

Cities like this one, swollen by newcomers, their words and their ways, are 
driving efforts around the,countr~ and now in Washington to make English the 
official langu~ge. 

'r· 

While typica'ily limited by' the law' to making governments speak in one 
language, the push 'has wider goals:' speeding assimilation, upending the 
, '~inguistic ghettoes" that. keep foreign schoolchildren in their native tongue, 
and in some cases di'scouraging immigration i tSE!lf . 

, , I'm i:iO architect' " by profession, says Mauro Muj ica, a Chilean immigrant 
leading the group U.S. English and thE!' fight 'j5or official 'English. "We build 
the foundation first.' ", 

>lli~Ill.~~ A year after Allentown passed' an ordinance urging the exclusive. use of 

English in government, 'little has changed.'So'few'documents were printed in 

other languages that<MayorWilliam Heydt, pegs savings at $3? 


"'Absolutely·meanlngless," the Republican says of the law he' neither signed 
nor vetoed. "Basically YOll' do what you 'want. ' • . , . ' 

, ,. 
,But if English-only laws like Allentown's have no teeth, they do have legs. 

l' • ,"', : 

More than 20 states and 40 municipalities have laws declaring English 
official and setting or urging limits on the 'use of ,other la~guages by 

, government. 

Bills introduced in the House 'and Senate appear to have wide GOP support and 
polls suggest most A~ericans like the ide~, however faintly it has been defined. 

In the Republlcan:pre~identia1 campaign, Sen. Bob Dole of Kansas, Sen. Dick 
Lugar of Indiana and commentator Pat Buchanan are behind the cause. A notable 
exception is Texas Sen. Phil Gramm,' who, wants to Cl,lt off social' 'services to 
immigrants but has seen no mileage in official English. 

As in Allentown; ,little would change in Washington, at least on the surface. 

'" . 
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,Woman AlleifugHarassment at 

. .~. .., .:~ . .- ... - ... 

Mitsubishi Plant Receives Death Threat " 

, ....~., ,; 

NORMAL. 11. Ard2S-A WCIII8D 
cbarJIiDa aemal barassmeat It the Mit
__ Matar Mamd'actllliog .-n bas 
ft!C'Iived • death threat 88 temJioos rise 

, in the plaut CMf fears that a massive 
suit by the Equal Employment Opper- , 
tuaity eci,.IIrissiOO 'CXJUJd oost workers 
their jibs. 

"'Die Bitch! You'D Be Son:yr said the 
, I.'mIeJy scrawled DOte Terry Paz • 
, c:.overed in her locker at 5:30 am. as 

she reported for work just hours after 
otber employees returned from a large. 
compaD)'-financedGemonstration in 
fnat G the EfX)C's QIicago'~ 

'The act tlireatened in the note 
wouldn't be the first WlIeoce reported 
in this· rural cunmunity hatfway be-' 
tweeD Qbgo and St. Louis since the' 
EfX)Cfi1ed its suit Charging pervasive 
sema1 barassmeot An arsoo fire de
stto:red the bIme G a top U.s. <i6dal 
at the plant 10 days earlier. 

Ewn the EfX)C bas been made wary 
by the viaIeDt nature ci the situatiao 
here. During its 15-mooth investigation 

. at the MltsuIisbi plant, investigators 
t:nrveIed in gnJIIlS ci ,three or four for 
~ Now, said Joim Rowe. di
IedXr G the federal agencYs 0Ucag0
c6::e. -Frcm DOW on when we 10, we'D 
taIle an army" ci EfX)C officials. 

EfX)C Cllairman Gilbert F. CaseIIas 
issued. a statement today after the New 
York Tanes reported that the top ~
subiIbi executive at the plant was inter
ested in aettIing the case. 'Although the 
agency said Mitsubisbi bad not contact
ed it, CaseJIas said his,agency remained 

resolution 'very serious matter."l,~.¥ that IiIi&I>t lead toA for Mitsubishi declined, . 
on the TimeS report 'except 

to .the Mmitism ~ may" 
birve~m.isintetpleteid.' " '. 

. . The'Q)nttoversy at the gleamiDi 
wbite auto assembly plant tbat rises out . 
G the oomfields on the' edge G this 

,CeUtZaI PlainS'community has divided 
worlGers there. 

Many workers say they are unaware, 
G the incidents that Jed to the g0vern
ment charges .. Others privately say 
many ci the govemmentaDegations are 
true; and,often add stories ci their own. , , 

The attorney .for Paz, one of. 29 " women in 'a private sexual ',harassment 
suit' against the company, yesterday 
asked Mitsubishi for round-the'-Clock 
protection for aD 29 women after Paz 
received the death threat at the factory. 
~ told' potice she bad been !'eC8v

...~~~~,~~ her lIome in~.· 

days before the writteil death·threat . 

was found. Paz is anTeOtIy insedusion 


and WiD OOiY'" ~ber attor
ney. 


The EEOC bas used the private Iaw
. suit as a road map iii fiJiDg what it " 

caIJed the largest seXual bmssment ' 
1aW!Uit since the passage ci the 1964
qw ~ts Ag,,~.,~ ~ Mit

SI.IlBU,if the EEOC wins,.CXJUJd oost 
. the firm more than $10 miDion in fines. 

EEOC Y~Cbainnan Paul M. Iga
saki said at the time the suit was filed 
that his agency "expects to show the 
court tbat from at least 1990 forward, 
the working environment at Mitsubishi 
was cflaracterized by oontinuous Piysl- .' 
cal and verbal abuse against women." 
He told ci men grabbing the 'breastS . 
and genitals of female co-workers, 00..' . 
srene drawings on the fender' covers . 
used to,Protectc:ars from' scratc.bes 
during the assembly process and a am
stant barrage ci ~ harassment 

He also told how women who c0m


plained were threatened on the job and 

their work was sabotaged. 


Mitsubishi officials, in meetings with 

plant employees. have made it clear 


tbat the adverse pabIicity the c:aapauy 

bas been receiving CMf the baraa&

. ment charges could reduce sales ai, 

Mitsllbishi cars in the UDited States; If 

that bappeus, the aJIDPiIDY baa wamed 

that it CXJUJd force a reduction in the 

wotk forCe here. . ' 

The poteiltial for lost sales in a com- ' 
pany that aggressively markets to 
wOmen buyers was underscored in a 
Jetter released yesterday by a groop of 
10 congresswomen. I 

Writing both to Mitsullshi and Ja
pan's ambassador to the United States, 
the letter, spearheaded by Rep. Patricia 
Schroeder. (D-CoIo.), called on the c0m
pany to end its "retaliatory behavior and 
instead demonstrate good corporate 
Jeadersbip and c:itiJeosbi:p in this mat- ' 
ter." 

ne &ale memberI ., warded· 
the COIDpIIl1 that "the wometl~of' 
America will be WIItdiDg J'OIIl' ICtiI:ms 
ira tbIa matter,- • ~ j 

Uaited Auto WGrbn aftidIIs at f.b. ' 
cal 2488 ~ that people in . 
the plant are -..:.red to death- that· 
they will .. their jobs •• reSUlt' of I 

the lawsuits. 
"These are the beat jobs in 1lIiDois,"· . 

said lOcal union preSident Charles 
Kearney. ' 

Skilled workers at the plant can 
earn as much as $100,000 a year, de
pending on how mud. overtime .they
work. ' ',' 

., 
StoffWriter Frtlu SIIIObotla 


. amtrilnUtd It) litis ,.".,/rrmt
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Tony Snow distorts the facts iD, criticiz. 
,iDg a settlement to which the North Caroll. ' 
D8 Department of CorrectionS agreed al. 

, ter it was accused of discriminating 
against women ("CliDton Against QuOlas?" 
Counterpoints. MOnday). ' 

Flrst. he falsely claims that the suit was 
based solely on statistics. Not true . .We 
brougbt the suit because the state was In

'tentionally discriminating against women. 
Snow never mentioned that several of the 
COrrectional factllties placed a ceiling on 
the nUmber of women they would hire. 
Nor did he reveal that a majority of the 
state's correctional jobs were put off-limits 
to women. 

SeCond, the settlement does not force 
the state to embrace quotas. We oppose 
quotas. To remedy its discriniinatory prac
tices, the state agreed to make good-faith 
efforts to Increase the nUmber of qualilled 

, women, without specifying a particular
'ilumbe;·. . 

",0"0 
1bird, this case is about olMashioned' 

discrimination and long.standing. com
mOD-5ense remedies. In fact. the suit was 
initiated In the Bush administration, aDd 
the ~medJes sought are ,those J)UmJed In 
the Reagan admlilistratlon. 

Deva! L. Patrick 
~t attorney general 

, Civil Rights Divi$lon 
U.s. Justice Department 

, 'Wasbiagton, D.C. 
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),i, ',":.","Administration to suspend, 
,,'set-asideS,' report says 
, The Olnton admlnJstr8tion has decided to suspend, for at ' 

least three years, a1l federal programs Utat reseIVe some 

contracts exclusively for mlnorlty and female-owned firms., 
 'p. 

" The New York Times reports today. ',,', 
. The Times,' attributing its story to anonymous US. om

cIaJs, says stringent 'coQdiUons for reintroducing Ute PI'!>", ' 
grams after Ute three-year moratorium mean it isdoubttul 
.Utat Utey will ever retur:n. But Ute White House has decided 
to,alIow federal agencies. If Utey, can justify it, to use oUter 
itsts of preferences. such as giving extra points In evaluating 
contract bids by mlnorlty and female-owned companies. 
, The programs, called "set-asides." and oUter aftinnaUve 

,action practices. have been targeted by Republicans since 

Utey took control of,Co~ in 1994 elections. 
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USA TODAY· FRIDAY,MARCH'8.1996. ~A 
, ~ 

BUDGET DISPUTE, III: Despite agreement Omt Utey " 

, should avoid anoUter government shutdown, House Repub- ' 

" ficans and Ute White House are on a collision course over a 


spending bill Utat falls billions short of what"President Oin

ton wants., The House voted 209-206 Thursday to..extend 

funding for Ute rest of Ute ftsca1 year for scores of agendes. 


, ,WiUtout action, Ute agencies would be forced to shut down ' 
March 15 for Ute Utird time since November. 

But Ute White House issued a fresh veto Utreat, saying Ute 
House bill "stin falls short - by over $7 billion - of funding 

, tile admlnistration'sprlorlties" for schools. Ute environ

ment, crime. veterans and other programs. The bill would, • 

provide $3.3 billion toward'Ointon's requests. but It makes 

Utatmoney contingent on other savings betng found. , 


,The bUt faces anoUter test In Ute Senate, where a si~ar 

bill provides about $2 billion more than the House; 

, AnoUter.loomlrm budget crlsis was postponed: BoUl the 


,I •, House and Senate approved and sent Olnton a bill extend, ' 

Ing for a week, unW Mai'cb 29, Ute governmenfs abillty to 


" bon:ow and pay Its bWs. ' . ' ", - William M~ Welch , 


',I' ' 
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Under the' guidelines 'Federal 

agencies are first required' to use 

racially neutral means, such as en

hanced recruiting, stepped up adver

tising on minority radio stations and 

in minority periodicals to try to 

reach the five percent goal. 


Federal agencies now have the dis

cretion whether or nono use these ' 

types of methods first or not. "Prior, 

1t wasn't required," an Administra

tion official said. "It was a thing that 

depended almost entirely on the en

ergy of the procurement officers." 


• ,I' 

The guidelines also require that 

agencies commission so-called '!dis

parity studies" to determine what is 

the available pool of minority or fe

male contractors who could provide 

a good or'service in a given area,' 

These studies also have to determine 


, , " 
how large that applicant pool would 

, be if not for provable discrimination 
,:

in that particular industry. 
Using these figures, agencies then 


determine a benchmark for the per" 

centage of minority or female con· 

tractors it ought to have. That bench

mark will determine what kind of 

affirmative action steps the agency, 

may take. The fu~her away from the 

benchmark an agency finds itself. 

the more blatantly preference' 

means in contracting it may employ. 


"It has to, be a pretty egregious, 

persistent situation for s~t-asides to 

be used," a Justice Department offi. 

cial said today. ' ' , 


Representatives for Civil rights 

groups and organizations that object 

to affirmative action declined to 

comment today, sayingtheyhad not' 

yet seen the Administration's p:ans." 
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The ACLU Takes Aim at the California 

Civjl Rights Initiative 

Minutes after the federal courthouse in 

San Francisco opened the day after Elec
tion Day, the ACLU asked the courts to 
undo voters' verdict on the California Civil 
Rights Initiative. The media were quick to 
predict that the suit will tie up implemen
tation of CCRl. It's too soon to say whether 
ttIis will happen, but even 1l It does, the 
thin legal reeds on which the lawsuit' is 
based make success unlikely. 

CCRl was very carefully drafted. In lan
guage echoing the Civil Rights Act of 1964 
it provides that the Ustate shall not dis: 
criminate against, or grant preferential 
treatment to any ,Individual or group on 

Rule of Law 
By Clint Bolick 

the basis of race, sex. color, ethnicity, or 
Ilational origin in the operation of public 
employment, public education, or public 
contracting." Because CCRI amends the 
California Constitution, in order to over· 
.turn it 'the ACLU must argue that It some
how offends the U.S. Constitution or fed
eral civil rights.Jaws. 

It tries to do so in a suit representing the 
NAACP, minority and women contractors, 
the California Labor Federation and a pur
~rted class of more than SO,OOO people 
uadversely affected by Proposition 209's 
prohibition of 'preferential treatment: " 
The argument is that ecRI Usingles out 
race and gender issues for speCial, adverse 
treatment and removes the race and gen' 
der issue of Affirmative action from nor
mal political processes."Given that "public 
universities could still grant preferential 
treatment to some applicants over others 
based on whether their parents are alumni 
or have 'connections,' " the ACLU con
tends, ecRI places "special burdens on 
women or racial or ethnic minOrities." 

The-ACLU pins iis hopesona 19Siu.s. 
Supreme Court deCision, Washington v. 
Seattle School District No.1. in which a 5-4 
majority invalidated an initiative that for
bade pupil assignments away from neigh
borhood schools for the purpose of racial 
integration while allowing such assign
f!lents for purposes such as special educa
tion or school overcrowding. Because Inte· 
gration was singled out. the court found 
that the law was not based on any "general 
princirle" but instead impermissibly 

"places special burdens on minonues 
within the governmental process." 

Justice Lewis Powell and three others 
dissented. protesting the "unprecedented 
intrusion Into the structure of a state gov
ernment." The court has "never held, or 
even intimated, that absent a federal con
stitutional violation, a State must choose 
to treat persons differently on the basis of 
race," Justice Powell observed, adding 
that "a policy of strict racial neutrality by 
a State would violate no federal constitu
tional.principle. " 
. To underscore that point, the court the 
same day upheld a California initiative for
bidding state courts to order busing except 
to remedy 14th Amendment violations. 
Writing for an 8-1 majority In Crawford v. 
Board of Education of the C'ity Of Los.Ange· 
les. Justice Powell said: "Were we to hold 
that the mere repeal of race-related legiS
la.tion Is unconstitutional, we would limit 
seriously the authority of States to deal 
with the problems of our heterogeneous 
population." He went on: UStates would be . 
committed irTevocably to legislation that 
has proved unsuccessful or even harmful In 
practice." Justice Henry Blackmun was 
even more explicit. warning that a contrary 
ruling useemingly would mean that statu
tory affirmative-action or antidiscrimina
tion programs never could be repealed... 

ecRI fits safely within this framework. 
Unlike the 'Washington Initiative. CCRl 
creates a "general principle" of nondis

crtmination. forbidding race-based asSign
ments of minority pupils just as It pro
hibits minority contract set-asides. More
over. the preference programs were cre
ated by the state and its subdivisions, 
which retain the power to repeal them. The 
amendment expressly recognizes the su
premacy of federal civil rights laws and 
exempts existing court orders as weU as 
actions necessary to establish or maintain 
eligibility for federal funding. 

Beyond arguing that anantidiscrtmtna· 
tlon lawJS .c?nstltutionally ~valld. the 
anU-CCRI forces are compelled to contra
dict themselves in other ways. The. con
tention that a state may not secure greater 
equal protection than is guaranteed by the 
14th Amendment cuts against the princi· 
pie -oft-cited by the ACLU in other cases
that the federal Constitution creates a 
floor. nol a ceiling, for individual liberties. 
And the suggestion that racial preferences 
may not be repealed gives lie to the perva
sive myth that such programs are In any 
way "temporary." 

The ACLU is pursuing other tactics to 
buck up its fragile legal claims. It did the 
ordinary "forum shopping" by filing the 
sult In San Francisco even though the de
fendants are In Sacramento and the ACLU 
chapter is In ~Angeles. Beyond that, the 
ACLU doesn t want to take its chances 
with random judge selection. The case has 
been assigned to Judge Vaughn Walker, a 
Reagan appointee. But the ACLU Is trying 
to get It transferred to Judge Thelton E. 
Henderson, a carter appointee. on the ar
gument that It should be consolidated with 
a "related" case-a challenge to San F.ran. 
cisco contract set-asides that has nothing 
to do with CCRl. 

The anti-ccRI forces also are trying to 
bring in the federal civil rights arsenal. 
Last week Jesse Jackson and National Or
ganization of Women President Patricia 

. Ireland met with Assistant Attorney Gen
eral Deval Patrick and Deputy White 
House Chief of Staff Harold Ickes to urge 
that the Justice Department bring a law
suit challenging ecRI. . 

Mr. Patrick is a zealous defender of 
preference policies but 15 constralned be
cause the Justice Department may take le
gal action only against violations of fed
eral civil rights statutes. And, as Attorney 
General Janet Reno candidly noted .at a 
news conference last week, CCRl"does not 

. affect federal law... Federal courts already 
have chastised both the Civil Rights Divi
Sion, which Mr. Patrick heads, and the 
EEOC for abusing law-enforcement. p~ 
. rogatlves, so another errant mission could 
prove extremely ill-advised.. 

As ecRI's opponents mount their resis
tance, Gov. Pete Wilson is taking steps tu 
enforce it and Attorney General Dan Lun
gren to defend it in court. The initiative's 
drafters, represented by the Pacific Legal 
Foundation, have launched their ·own 
court action challenging several state pro
grams that violate the amendment. . 

This post-Election Day legal barrage 
seeks to deny California voters' declara
tion of an end to racial preferences. All the 
energy spent trying to resurrect the dead 
could be channeled much more produc
tively into efforts to make America's 
promise of opport unity a reality. for. our 
most disadvantaged citizens. . . 

.Mr. Bolick is litigation director of the In
stItute for Justice in Washington, which i" 
helping coordinlJte legal defense of CCRI. 
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Racial hand-ups 

TIencourage more bright and talented lawyers 
to practice in Delaware, a group of private law 
finns, the state bar association and state and 

federal agencies came up with an innovative recruiting 
tool They setupa swnmerclerkship program fur first

. year law students which would, among other things, 
pay participants $600 a week fur 11 weeks to work at. 
some ofthe agencies and law finns. Upon successful. 
completion of the clerkship; participants would 
receive another $2,000. Interested? There's just one 
caveat Applicants must be white. . 

Itt not hard to imagine the scandal such a program 
would cause. Just think ofthe journalistic umbrage, 
the Nightline cameras, the convention boycotts of 
Delaware, the lawsuits and the IRS threats to remove 
the plan's tax-deductible status. The program 
wouldn't last long. 

Well, believe it or not, there was a segregated 
clerkship program in Delaware· as recently as this 
year, with one important distinction. Only minorities 
could apply. If the U.S. Justice Department had its. 
way, whites would still be banned.· 

The clerkship program actually began last year 
after published reports fuund that only 40 of the 
state's 2,091 lawyers were black. So the clerkship 
sponsors cited above got together to set up the 
program, which would both attract minorities to the 
state and encourage them to remain after receiving 
their law degrees. Apparently without the slightest 
sense of irony, they named it the Louis L Redding 
Fellowship after the first black member of the 
Delaware Bar. Mr. Redding was counsel to the 
plaintiffs in a 1961 case in which the Supreme Court 

.:," 

parties from participating in iace-restrictedsummer 
programs, insofar as government agencies or 
taxpayer-backed organizations nut them. 

There is still one agency, however, that continues to 
defend the indefensible. The U.s. Justice Department 
says it sees nothing WlCOnstitutional about the racial 
set-asides in the Redding program. No court case, the 
department says, "clearly establishes that federal 
actors are proscribed from participating in 
employment programs which, like the Redding 
Fellowship Program, rely on minority preferences!' 

Well. the courts have held that any such programs 
have to be "narrowly tailored" to serve some 
compelling governmental interest, such as 
remedying. the government's own previous 
discrimination. So the broader the preference 
including not juSt blacks but Hispanics, Asians, 
Aleuts and women who mayor may not have suffered 
discrimination in Delaware - the more difficulty the 
Justice Department would have defending it (The 
preciseeligibilitystandardsoftheDeJawareprogram 
will have to be sorted out in court.) Likewise, the 
program eligibility of out-of-state minorities, who 
may never have suffered discrimination in Delaware, 
raises question about just how remedial the program 
really is. All of which may help explain why other 
program sponsors have decided to settle. 

The Justice Department has now defended racial 
preferences in a number of cases, including one in 
which a New Jersey school board chose to keep a 
black teacher rather than a white one based on skin 
color alone and another in which the University of 
Thxas gave preferential admisSions treatment to 

ruled against the practice ofexcluding blacks from . minority students. In each case, the courts ruled 
lunch counters. 

'IWo white students, who met all requirements fur 
the prestigious fellowships except their skin color, 
sued. charging they were the victims of unlawful 
discrimination. With the help of the Washington-
based Center for Individual Rights, they won a 
settlement that included 520,000 in attorneys' fees, 
costs and damages. The settlement also precludes all 

against it. 
Perhaps it's time fur lawmakers to give the Justice 

Department a chance to explain its obsessi9n with 
. skin color in congressional hearings. The department 
might start by explaining why it believes racial 
preferences should be restored in thenameofa man, 
Louis Redding, who is remembered primarily fur his 

. work in abolishing them. 
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,'White House Faces 
Tough Task in Filling' 

,DOJ Civil Rights Job 

BY ""'AMlN WI1'II' 

President Bill 

ainton had great dif

ficulty filling the Jus

tice Department's tOp 

civil rights job in his 

firstadministration. ' 


, It won't be any 

easier the second 

time around. ' 


The departure of 

Assistant Attorney 

General· Deval Pat~ 

rick-who was 

tapped only after the 

failed nomination of " 

law professor Lani 

Guinier and a 10Dg 

subSequent delay-:

creates a politically 

sensitive vacancy, for 

the administration at 

an especially deli- Patrick won kudOs, from activim. 

cate, time. 

" Tbe African-


American community, which gave more 

than BOpercent of its votes to Clinton 

this year, is worried about the exodus of 

black officials from .top executive 

branch posts--and eager to en~ure that 


its support gets repaid, Texaco lnc.'s set
tlementof.a well-publicized discrimina
tion suit has fueled' freSh'concern abOut 
racism in the workplace. And 
California'selection-day embrace of a 
hr~l debated racial preferences referen

dum keeps the spot
light on the thorny 
issue of affirmative 
action. 

Throw in the 
added pressures of 
a powerful. civil 
rights community 
itching for act ion 
and a Republican
controlled Congress 
just as eager to hold 
the line against lib· 
eral incursions, and 
the pressures sur- ' 
rounding the Civil 

" 

biting cI.U ,Ight. chief Deval 

Rights chief's job 
become abundantly 

" clear. . 
Officially, the 

Justice 'Depart
ment's top managers 
remain confident 
.that they'll be,able 

-:. to win confirmation 
of the candidate of their choice. 

"I' don't think that Republicans in 
: Congress would ~ . ; deny the president 

an assistant attorney general for civil 
rights who could carry out the adminis~ra. 
tion's policies in that area," says Assocl3te 

, Attornev General John Schmidt. ",I think 

that there',s a recognition thiit;the.9).!1!1r

malion process is' not the place w~,ere you 

can al\empt to impose a pplicy"position 

counter to what the administration has 

supported... · " ,,' . 

, But four other ~ep~rtment and White 

, House officials aCknowledge privately 
that replacing Patrick presents a' J-auge , 
problem. ", ' , 

"The list of plausible candidates who 
could be supported by the groups that sup~ 
port that administration, could be, nominat
ed by the president, could be confirmed. 
and would make everybody happy could 
be a null set," says one Justice official. '" 

'cannot think of a ! 


'single plausible 

candidate for the 

, position:' 


Other obser

'vers, however, _', 

say.there are a 


, ' number of poten
tial' nominees 
who could expect 

, ,enthusiastic back
ing from civil 

, rights groups and 
bipartisan Senate 

, suppon. 

Patrick himself, who is set to depart on 
: Jan, 20, did not respond to ail interview', 
request. 

ADVOCATE WANTED BY SOME 
While the White House focuses on other 

vacancies. pressure is mounting, 
"Whoever the nominee is has to be 

'.'so'meone who is an advocate for civil 
rights, civil liberties, and equal pro tee- , 
tiori,~' says,KweisiMfume, head of the 
National Association for the Ad'!ancement 
of Colored ·People. "For those of. us who 

, , 



lave worked very hard to create an ener
;etic sense of advocacy in the streets,' I 
vould like to see the same sense of ener
;etic advocacy coming out oftlie adminis- .' ' 
ration," adds Mfume, a former House 
)emocrat from Maryland .. 

Adds Rep. John Lewis (D-Ga.), who ~as;:' 
leen a civil rights leader since the 1960s; . 
. "There is a need 

for ... someone 
with the commit
ment and dedica-. 
.tion to the idea. 
that there is a role ; 
for the federa I 
government to 
play, a major 
role, to carry .out 
the laws and 
statutes that we 
have on the 
books." 

. Opponents of, 
affirmative' 
action, however, 
say they will not 

. stand for the sort 
of appointment 
Mfume and 
Lewis describe. 

"If Clinton·' 
looks to the liber- Associate Attorney General John5chmidt doesn't 
al special interest think GOP will block White .House civil rights pick. 
groups for his 
nominee ... such D.C.'s Baach Robinson & Lewis: 
a nominee could , Theodore Shaw of the NAACP Legal 
be defeated," says Defense and Education Fund; Judith Win

's\on, general counsel of the Department of Clint Bolick, who' 
Education; and Richard. Roberts,currently 

worked in the Civil Rights Divi- head of the Civil Rights Division's Criminal 
sion in the Reagan administration Section. . 
and now serves as vice president Filling the top civil rights slot has always 
and director of litigation at the. wedged Clinton between his left flank and a 
Institute for Justice, a libertarian ,more conservative Congress. 
legal interest group. "Any nominee' His nomination of Guinier, a professor 
is going to be closely scrutinized. 
There is no one who is going to at the University of Pennsy'lvaOla Law 
sail through." '. School, was derailed following criticism 

So far, the administration of her legal writings as too radical. His 
grapevine is unusually quiet; the next proposed 'nominee, then. D:C. 
president, of course, still has not Corporation Counsel John, Payton, WIth
formally announced whether he . drew his name from consideration when 
wants to keep Attorney, -Gene~al members of the Congressional Black 
Janet Reno on the job, and the, Caucus voiced concerns that Payton was 
plans of other top-tier -department i~;d~~ately c<:Jmmittedto ~nforcing votmanagers also remain unclear. ing-rights law. . , 

POSSIBLE NOMINEES But this time, there are added complica
tions. The Senate is.now And the ciVil rights groups, per
controlled by Republicans.haps wary of setting up a target for' And while judiciary Comconservative sniping, have also 
mittee· staffers did notlargely refrained. from floating 
resPond to requests for comnames. Still, one source familiar 
ment on the nominationwith the nomination process lists 
process, Bolick says a fight. several· possible nominees who seems likely. .

·would satisfy the civil rights ."The Republicans'on the'groups' qualifications. Hill view this nomination asThese include Joseph Sellers, an awfully good' forum to director of EEO projects at the . talk about racial preference Washington Lawyers' Committee' . issues," he says. .
for Civil Rights and Urban Affairs: Another new factor could Jeffrey Robinson, name partner at be the injection of abortion 

. politics into the nomination 13debate. 

, A key element of Pat
rick's legacy is the aggres

sive enforcement 'of the 

1994 Freedom of Access to 

Clinic Entrances (FACE) 

Ac,t.· And abortion rights 

activists are insisting that 

his successor be simi,larly 

committed. 


. :'Deval Patrick enforce'd 

the 'Iaw;' He' opened ino,:esti~ 


. gat,ions, he brought law

suits, he brought prosecu

'tions, and he obtained con

victions-and thai sent a 

very strong message," says 


Marcy: Wilder, legal director of the 
National Abortion and Rt:productive 
Rights Action League. "Clear!.', we need 
someone in· that position who will contin
ue t()enforce the FACE law with vigor .... 

.. :..' " '. . 

All this, of course; could be a recipe for 
another long periOd of delay. . 

Whoever uhimately gets the job, ~;~ il 
rights advocates say they will greatly miss 
Patric~, who came to Justice as something 

. .' '. of a question mark in the 
lTIinds of civil rights 
leaders. 

A young corporate 
lawyer who did not previ-. 

,ously enjoy a particularly 
high profile in the civil 
rights community, Patrick 
now wins extremely high 
marks from these activists, 
who praise his work within 
the administrntion. 

'~Deval Patrick helped 
rebuild the Civil Rights 
Division after 12 years of 
dismantlement efforts," 
says Ralph Neas. long- . 
time executive director of 
the Leadership Con
ference on Civil Rights 
who signed on as of coun
sel at D.C.'s Fox, Be'nnett 
& Turner last year. 
Adds Georgina Verdugo. 

regional counsel of the 
Mexican American Legal 
Defense and Educational 
Fund: "He always has 
been extremely open to 

'. our concerns." 
Among his other high

profile actions, Patrick 
helped spur federal inves
tigation of a .. rash of 
church burnings; worked 
on the home-stretch phase 
of the government's bid 
to for.:e the ali-male, 
Virginia Military Institute 
to a~cept women; and 
drew conservative ire for 
reversing the Bush 
administration's position' 

I 
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F1rms tbit 1nmSmlt electronic re- SII&llt dUrerences III DImes - I 

turDs my about 25/l are being reject- Tracy IDstead of Tract - a.Iso will 

eel becaUll! of IDaccurate Soda] !;eo cause a return to be. rejected. 

_._ numbers. Last '-"'s -ect\on .III most·C89II!S, refunds wUl be de
......y J"- • .., layed If SodaJ SecurIty munbers 

rale: lIE tbIm sc.. doD't match; EzcepUOD: a couple 


IDtWt, wbicb eIectroDlcaUy lies Wbo lIes 011 paper &lid tbe spouse's 

retunls prepared OIl l1S MadDTu Social Security Dumber doesn't 

IDd TUrboTu IOftware, bas added match; Their refund wUl come wttb 

20 service representatIVes to answer . a letter teUID& tbem to Ix tbe error. 

quesrJdIL'S about rejected returns. Despite tbJs year's outcrtes from 


Mart Goines, Vice president of In- fa_v d .......- IRS

tult's persoDBl tax group, 11M ~n 1!.\-' -.rem; In ~esses. tbe 

lDIeledrOnically foryeari"'; " ~\DO.~IOD of I.:"UIDIUP OD l1S, 


'Ibis year bJs return was rejected.' anti-fraud campaign.

because bJs de of 20 years never "You've .,x to be able to geJ1fy tbe 

c:baD8ed her name wttb tbe SodaJdaIms. &lid tbat's really WIlat we're
_.004... AdmlD1stratioa. They re- doID&" Ricbardson mys. "It's DO dlf
""""'''''V fereDt· tbaD If IOmeoDe lied a clalm 
lIed tbe return 'usIDg her malden wtt.b bJs or her IDsunt.Dce company." . 

DIlIM and It was accepted. Coritributing: Beck}' 8e}'ITS 


Crackdown putting refunds on hold 

Taxes are on e\IE'I")IOM's mind. And bea:wse the In


. tema1 Revenue Service has stqped up its tJ7IIj.fraJuJ 

. efan, more. peoPle are upset with the tAX I}'St.em this 


)I8QT. USA TODAYs A.ruJe WlUette talked with JRS 

Commissioner Margaret Milner RichGrdson: 


Q. Are more refaDds belne delayed CbJa ,ear? 
A. Most delnitely ... We said at tbe CJUtse< tbat we 


were going to slow down tbe process of munds. ... 

I'm disappointed and I'm sorry that tbere are some 

people wbo are legitimately endUed to refunds Wbose 

refunds have slowed down, but we've also uncovered 

341 (fraud) sc.bemes this year already ••• Our dfslre 

is to make our system so UDattractive tbat crooks wUl 

go elsewhere. 


Q. U reflmds are belDl delayed. wby IbGald tu

plyen lie elec:troDlc:ally? 


A. If tbey're entitled to an earned IDcome laX c:redlt 

and tbey lIe an accurate return eledJ'Onically. !bey 

wtlI still get that refund more. quickly thaD IliDI 011 

paper. Tbeotber tbIng I'd like to make IlUJ"epeople 

understand Is that we are IIC:I'\ItInlz1na paper rewms 


, as well as electronically,lIed lUes, 10 tbis is DOt Just 

an electronic IlIng iSSue. It's DOt just'aD eamed ID

~UII credit Issue at an. We are very conc:emed ••• 


. ' aboUt refund fraud•.•• There aie people out tbere 
who are basically ripping off people who bave Worked 

. bard and deServe refUnds. . 
Q. Wbat CUI people elJ&lble ,.. dN! earaed ID


come tu credit do 10 pt dlelr lIMIte)' r.terf 

A. One of tbedllDp tbat we've been tr')'IDatoaet the 


word out abOUt.1s tbat )'aU don't bave 10 walt to lie 

your return:.,JI!l tile earned iDc:ome tax cncUt. It's 

payable III ~ III eadI paycbeck. Fmployees can 

(let up to'l05 a moatb III tbelr paychecll:s. 


Q. Besfdtill ""'" refuDcI. ....... dN! adYIIdIae 

tD l1IDa electnalc:all)"P " 

.A. The accuracy rates are SO mudl bJaber tbarJ Ibey 

are wldl paper pJ"OCl!s&'!S We have alma!Il99~acar 

racy with eledrOnically lied rebmIS. Wbereas II the 

paper proc,essin&. tbe accuracy rate is IOmeWhere be

tween 83,. IDd 8"'. (On paper retunIS) we by

puDCb In the daIa, taxpayen make enors wIJeD Ibey 

Idd and subtract. and between tbe two of us, we make 

a signiftcant number of errors. 


Q. Wby would tupayen pi, I fee ,.. tIIatP 
A. We have this year 242 (IRS) omces wt:Iere Ibey 


can me e1ectroDical1y for tree. We have anotber 1,000 

volunteer !Ates around the country where we bave 


http:abOUt.1s
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~ashlngton Talk , 


Affirmative Action, byAnotherName 

' , By STEVEN A. HOLMES, WASHINGTON, 

'" " March 9 - Judge,!J!j',::.':-:::~"' ~:::::I~st~~tof 
, Coun as an adv~ 

cate of affirmative action? 
Judge Sporkin, who was appointed 

by President Ronald Reagan, might 
not think so, But when he dismissed 
an outo()f-coun settlement that was 
to forestall prosecution of the Micro- , 
soft Corporation on antitrust" 
charges he sounded suspiciously like 
a person making the case for prefer
ence programs based on raccand 
sex. 

"Simply telling a defendant to go 
forth and sin no more does little or 
nothing to address the unfair advan
tage it has already gained," Judge 
Sporkin said recently, in declariilg 

'that the settlement did little to'help,' 
Microsoft's competitors catchup.' 
They had been the victims of what 
the justice Depanment said was Mi
crosoft's anti<ampetltive practices. 

Substitute the words "white, 
males" for Microsoft and "mlnor-' 
lties and ""omen" for Its competi
tors, and the judge's words sound re
markably Similar to a rationale for 
affirmative action. 

"If you look at It in a broad sense, 
in terms cif a· remedy, there are simi
larities," said David Neely, assistant 
dean of the John Mai'shaJllJaw ' 
School In Chicago. "The leIal definl. 
tion of altfrmative action is a reme
dy fof an illegal act - discrimtna. 

; tion." 
, Whether,sup'poners of afflrmatfve ' 
, action will selze'on Judge Sporkln', 
reasoning - and,more ImponanUy, 
whether the country Will heed them 
'if they do - are ~ q'ueations. But 

,i~~~ I 

thl! JUdgf'soplnJon Is lin cr.arnple ~f , :Jap~m~sc i;r.ve tl~tQ til.? lEIJe of 
one lIttl~uuced fact in the current cenain goah; like increasing the 
debate: m~ny of the principles un- ' , number of foreign bidders for lov
derlying affirmative action, inc Iud- ' ernment procurement contracts or 
ing the use of quotas, have ~n ac raising the number of American car 

; cepted in spheres outside the volatile dealerships in Japan. ' 

"world o( race and sex relations with
 , SUch actions '-which encourage , 
out apeep from conservatives. the diversification of the Japanese 

Take, for example, the concept of market and the use of numerical 
compensation for past injustices: goals to determine whether a good 

, There Is the Government's payment faith effon is being inade - are the , 
of $1.2 billion to the families of Japa- . 'taples of. much of affirmative action 

, nese-Americans who spent World policy.' ' , 

War II in Internment The payment 


"It's kind of a Similar model," to the Japanese also affirmed the na
saidJohn Skretny, a SOCiology protion of the, sons paying for the sins of 


the fathers. Nearly one-third of those fessor at the ~niverslty of Pennsyl

who paId 'taxes last year and, there vania who Is writing a book on affir

fore contributed to the reparations 
 mative action. ,"You could say, 'Let 
payments, were born after World the free market happen.' But wheth
War II. They could not have suppon er It's trade with Japan or the labor 

,ed the Government's policy of market, Americans expect things to 
putting JapaneSe-Americans In pris- happen. And when they don't, they 
on camps. ' 	 stan to lean on institutions to make 

them happen." 
AJ1d what of quotas? In 1986, the 

Reagan Administration negotiated a But marshaling examples of the 
trade agreement With Japan under 'acceptance of some of &be precepts 
which that country set a goal of underlying affirmative action in no 
American manufacturers gaining 20 way guarantees the policy wtlI be 
percent of Japan's market tricom maintained. Its supporters have to 
puter chips. The policy, though high_ contend with the moral argument 
ly contentious, Is still in force. Yet that favonna a person -like holding 
conservatives, who are often back him or her back - beCause of race 
ers of , free trade, saying PUrchasing or aex Is against the rvodenMlay na
cledsions,should be m~de solely on tion of nondlscrimtnation 

~ quaJJty and merit, have generally Perhaps more ImpOnantly, the is
,DOt crtti~ the deal as a man.lpula- IUe may no longer tum on leaaJ or .

, lion of the market ' even mordl notions, but on poUtical 
The computer chips qreement is ones. Opinion polls show that about 

rare tn International trade negotla 70 percent of Americans oppose ex
, Uons - as are rigid quotas tn affir tending preferences to people baaed 

matJw action. But the use of numeri. , on race. And. tn a democracy, when
cal goaJato measure the aucc:eas of ' IUc:h a large majority has lOUred on 
openJna the Japanese market to, . a atven polley, Its days are UIUIllIy
American goods and servk:es II not numbered,even if the underlytaa 
In rec:entrounds of trade talks the prinCiples have any vaJJdJty. ' 

-,~' . ", " 

. .~ :
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A rthur Hill, amanager for 
the Federal Aviation Ad· 
ministration and m~mber 

of the Federal Managers Associa· 
tion. isn't taking any mox:e chances 
with equal, employment opportu· 
nity (EEO) complaints. He's been 
closely,involved in several EEO 
complaints which, he contends, 
were unfounded.. ' . 
, As a result he's radically altered 
his management StylE, consciouSly 
distancing himself from some em· 

.ployees. "You meet a minority or a 
woman, you keep yourcoriversa· ' 
tions to a curt manner and that's it. 
You don't try to be friendly," ,says 

, Hill. "Friendliness can be miscon· 
strued, twisted out of context if 
you're just jokinS with somebody•. 

BY K.C. SWANSON 


. Already: this year, several 
. prominent cases have drawnatten
.tion to the government's occa-' 
sionalfailure to provide equal op
portunity for employees: . . 
• InJanuary,tbe State Department 
agreed to settl.e a lO-year-old law- . 
suit, parceling Qut $3.8 million and 

: granting promotions t6 black for
eign service officers who had al" 
leged racial discrimination. 
• In June, a group.of womeri who 

had won $2.5 million in back pay 


. and attorney.s fees in a20-year-old. 

class action suit against the Navy 

filed a motion for summary judg

ment, seeking interest on their 

back pay. .
.• In July, the Bureau of AlCOhol,' 
Tobacco and Fireanns settled a6~' 

You're better off as a manager iso-' year-01d .class·action discrimina~ 
I3ting yo~1f from that section of 
the workforce." . 

As l! government supervisor, Hill was 
held partly responsible for two separate 
'complaints Plat his office environment was 
hostile to women. In both cases, employees 
had made inappr;opriate and potentially of
fensive remarks. But.HiII said the com
plainants didn't confront the offenders be· 
fore filil)g E.EO complaints, an~ he was 
disappointed that top manageinent appeared 
eager to settle the claims without proper in
\·estigation. Bec2use remaining in hism2n
agement position would be "counterproduc
tive," he voluntarily took a reassignment. . 
, Virginia Stiehl-Delgado, a fonner EEO 
officer atthe Naval Facilities Engineering 
Command, has testified several times be~ 
fore Congress about her nightmarish expe- ; . 
rience with the Complaint process. In 19~,· 
she filed an EEO complaint against her man· 
ager-a Navy admiral, who was the deputy . 
EEO officer-charging that he had created a 
hostile working environment by withholding 
KC Swa.uon is tm assistant editorfor National 
Journal 

. infonnation she needed to do her job and by 
making derogatory comments abOut the in
.telligence of women in the office. . 

"He zerOed in on me becaulie.! was the 
only.one who stood up to him," she recalls. 
"I was c3Iled obstreperous and disrespect
ful:' Not long after filing ~he complaint, 
Stiehl-Delgado, who had spent 35 years 
working for the Defense Department, was. 
ftred.for "nonperformance." Her'attorney 
dropped her ~ase when she ran out of 
money. During the foI!O\\'ing five years. she 
deyeloped heart problems and lost eight 
teeth due to stress. 

Stiehl-DelgadQ hired another 1li"1'er and 
a federal·coun.ultlmately forced the agency, . 
.to award !reF a: monetary settlement How-: 
ever,' the offender advanced in his career at 
the, agency and eventuallY gained a reputa: . 
tion as an authority on seXl.ial harassment' 

Hill and Stiehl·Delgado, who represent 
opposite ends of the spectrum, share a com- . 
mon hatred of the EEO complaint proceSs: 
They are worst-case scenarios in a system 
that most agree needs fixing. . 

tion lawsuit filed by blaCk employ. 
ees by agreeing to- pay $4.7 million in 
compensatory damagesand back pay. . 
• In July, the U.S. Coun of Appeals paved 
the way for 1,100 women in a'19~year-old 
class action sex discrimination suit against '" 
the U.S.lnfonnation Agency to seek mone· 

.tarY daniages. . . 
The' sticky·. issue of EEO complaints is 

not unique to government, but. federal em
ployees are about 10 times more Iikeh:to 
file discrimination complaints than nonied
era] workers (including st2te and local gO\'· 

ernment workers, who use the same 
process as private sector employtie's in filing 
·EEO complaints); 

Equal Eniplo}'ment Opportunit}; Como' 
. mission (EEOC) legal counsel Ellen J. Var- . 

gyas says ·federal employees' tend to De . 
more aware of their legal rights and may be . 
more likely to file claims because they can 
do so within their agencY, "It's very easy to 
file. there's no cost involved-federal em
ployees basic;;.l1y have nothing to lose," says 
George Nesterczuk, .staff director of the 
House' G~vernment Refonn and O\'ersight 
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rv~ vJ,'{ a ~ K' 
, .', ,lIy Solutions, a Nashville company 

that helps Companies design work 
and family policies, said that today ~'I , 

' .. ~"many companies were Indeed equat
Ing the use of family-friendly poli

cies, like flextime, with a move to the' 

Mommy track. 


Family-friendly' companies . may 

not, of course, have evil lurking In 

their hearts. "I don't know If the 


. 'good~ companies are dOing It on pur

.' pose," Ms. Llpman-Blumen said. "I 
think they think they are doing great 
things for women. But that's the first 
step. They need to' take th.e next." 

" And," she added, "the other como. 

panies need tQ make iife more livable' 

for both men and women who want to 

get to the top." 


But If the reasons are unclear, the 

lack of progress at the top is not 

"We're not better off than we were a 

few years ago," Ms. Ely said. "It's 

not happening, except at the mar-. 

gins. Some big companies call me, 

concerned about high turnover 

among women. They want me to 

come and give a talk to senior man

'.'. 


agers. And then nothing happens." 

The message to women is also 


'transparent: "For most working 

women, for those looking for a family 

life and to move up the corporate 

ladder," Ms, Friedman said, "this is 

not something the corporation is go

ing to make easy foryou." 


'. 




AN ALTERNATI~E TO FORMAL COMPLAINTS 
I 

. omeigenoe;;~a~~fu¥~:.~ 'b·,~,,·;"·;;·:iW""~~''t'\~:b$'."S ."._..... -.'w·-h"""""F'~-'''':''I''.,;iE--O,-·,-,<....~iIlI ~.tbin~I.:..uaI~offi Th facllmvent t e .0rmalJ:. " ,com~':\;iJiOlY~,~_",_ ~~, ,',. ces.:, e ;: 
. plaint process with alternative, dispute C:iIity pJanSt.Oimpl~t an "eiirly ncit

resolution (ADR) methods that can ' ,traleyaluatio.,.~program,inwhich 
save money_ and, more imporUintIy, bol- ' medi8tOiS woUldbe-'dispatched ~ . 
ster the rtiora1e of employees caught in to offices to settle disagreements. For ' 
stressful situations. ADR encompaSses' " more serioUs COirllicts, it isexpenment~. 
a wide range of techniques, including ing with using -a neutral third party to 

, mediation, fact-finding and aIbitration. conduct fact-finding missions. 
Programs emphaSize outcome over :, At the Pentagon, an ADR program 

p):"~ess, focusing !)n the need to get ' -' J;'Wl by t1i~ Naval Sea $ystems Com--· 
two parties talking and patch Up fraying'.c Gwid, has pOOV~ siiriiliirty successful., 
work relationships before theY areir;)'~ Dtirjng its firSiyem., the EarlY Resolu~ 

: repanbly damaged. - - ',,: .,:';,';;,! "/,'Jion-Unit helpEd):"e59lve 84 PerceDt of 
. Early verdicts on ADRare ericOurag~ -'~~ the disi>uteSJt handled; DQnald 
·jng. An early dispute resolution pro- (FauUi:ner,whotieads the proiranl. at- '_ 
'gram established at Walter Reed Army • tribUtes its popiilarity partly' to the fact 
Medical Center in'l994 has resolved 69 ',that participants have control over the 
percent of potential complaints. By re- ' process. They'are aHowed to choose ' 

, solving problemS early, program direc- . among various options, including the 
, ,tor Lawrence L. Nelson esti- " .'. " ' 

, mates W1lltet ReE!d has saved 

more than $5 million in adminis
trative and prodUctivity costs. ' 


"We try to encourage eye-to

eye contact and direct communi

cations" between the two parties

in dispilte, says NelSon. By the 

end of a session, he says. ''You . 

often see tears shed.' People hug . 

each Q.ther because they really 

like each other; they just didn't 

have a ~nce to get past that; '--_______ _______ seem to indicate a_ perceive4 weakness-:- --yo..,..._.. 
,conflict." , -! . 

At 'the beginning of an ADR session use of aproiessi~nal arbitrator or a vol~ , 
at Walter. Reed, trained mediators tay' imteer ombudsman trained in media- , 
out the ground rules: Participants tion and cotinselini tecMiques.' ; -;-
should keep interruptions to a' mini-' ' At Naval Sea Sytterns, as at Wa1\er' 
mum;, whatever is discussed will re: Reed, ADR is mandatory for ffianagers 
main confidential: and there are' no time '. involved in a dispute. Employees can 
limits. Then the employee alleging a , 'opt out. but many tIY the process.' " 
problem simply·starts telling hiS or her: Nelson and Faullmeralike say ADR • 
side of the story, fo which the other -- methods tend to improve the relation.; 
party will later respOnd. Nelson sums ship between two parties even when 

'up the program's philoSophy simply: they fail to reach agreement. "With, 
"Thete are no perpetrators. there are downsizing, morale is a key considera- . 
no offenders. There are'two people who_ tion. Wewllrit tp iIltervene'lat the eatli
have a conflict.'" est possihle staie;which wfll hopefully 

W~ter Reed now trains all n~wman, help maintain or enhance working rela
agers in conflict resolution techniques.. . tionsbips." sa,.sFaUlkner. . ~ ..\~ 

~. '. \" ~.:.~·.:;t:::. 

' 

both federal managers and empl~yees-vir
tually everyone,it seems. who is not 
steeped in EEO law-and many say the sys
tem is a drag on prOductivity. 

_Managers.Feel Trapped ., . 
Man.agers and employees have different· 
ideas about the problems with the EEO 
complaint process and ~ow they can be 
fixed. While managers, too, need a vehicle to 
file discrimination or ·sexual harassment 
claims, they believe the current system· 
makes their job harder.. _. 
. In an ei:a ofdOWnsizioi, m3riagers are un~ 
der increasing pressure to weed out em
ployees whose perfo~ance is below par. 
Some say fear ofbeing slapped with an EEO 
complaint discourages them from taking ac
tion against poor performers. "What might 
be a'performance problem could come baCk 
as some kind of EEO eomplaint," says . 
Nesterauk. "We've been hearing from fed

. eral managers consistently and we sense 
that more and more feel. intimi~ted by~e· 

process and exposure to false com
plaints." . 

Responding to a'questionnaire on the . 
EEO appeals process sent out by the 
National Academy of Public Adminisira- ' 
tion, 44 puman resour~es employees 
and·EEO .officers at federal agencies 
said their leading concern was the sys
tem's inability to weed out so-called 
-"frivolous" complaints. While the n~" . 
ber of respbndents was far too small to _ 
be statistically significant, the results 

in the system: . . - .. , 
A handful of complaints are paten-tty 

ridiculous. In testimony before Congress, 
Timothy P.- Bowling, asSociate director of 
federal management and workforce issues . 
at the GAO, noted two such complaints cited.. 
in Federal Human Resources Week, 'an inde~ , 
pendent newsletter~ In ene case, an em-' 
ployee said he was fired partly bec3use of 
his status as an "American-Kentuckian."In 
another, a spumed lover tiled a cemplaitit . 
against a co-worker alleging that she "ha
rassed him by pointedly ignoring him and 
moving a\\'a:; from him ......hen they had occa
sion to come in contact" 

Outlandish claims aside, does the fear of 
credible complaints constrain managers? In 

:some t;8ses. yes. In a Merit Systems Protec-:
tion Board (MSPB) poll of more than 5,000' 
.supervisors. 17 _percent said they had de- . 

subCommittee on civil service; 760 career government employees and 21 oded not to take formal action against poor 
While it is relatively easy for federal· presidential appointees. According to a Gen performers because they feared being ac

workers to file a claim, the resolution eralAccounting Office (GAO) report,_ the cused of discrimination. Another 34 percent 
process is cOmplicated.-The system for' re government spent nearly $100 million in tis- . said they "lack coiUidence in'the syStem" in 
solving federal EEOcomplaints encom cal 1994 on employee complaints and ap- . 'dealing with lax workers. "There's aJ:l atti
passes five federal agenc;ies and. involves .. peals. EEOlaws and regulations perplex tude diat, 'I'm a government employee and' . . '. . , 
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lowing agencies t~ design programs to m~ 
, their own perceived needs. " l, 

';Everi thebest~intentioned trairling ses~l 
sionscan backfire. Sometimes worksho~~., 
leaders'take a heavy-handed approach, 
which aliena~~s the,very people whom train

,	ing is meant t~ reacli. One federal manager " 

who attended a three-day cultural diversity' ,.'" 

workshop said a number of white males left 

after the first day and didn't come back be

cause they believed workshop leaders were 

"beating up on white males." ' 


Culture of Discrimination, 

In any case,' training alone won't compen

sate for an office culture in which discrimi

nation is implicitly tolerated. A 23-year-old' 


, employee at the Commerce Department 

who has experienced ongoing sexual harass- . 

men! said she.had attended a two-hour 

training session on sexu~1 harassment at 

work. But while she thought the training 


, was a positive step for the agency, she was 

inclined to take the advice of seasoned office 

veterans. They warned h~r not to file a,com

plaint; lest she "screw herself out of a job." 


,The number of [EO claims filed annually 

. has risen dramatically over the last few' . 

,years, up 55 percent from fiscal ,1991 to a fis
< ' call99S total of 27,472 complaints. Lawyers 
, attribute some ~f the increase to the 199i , ' 

Civil Rights Act. which gave federal ~mploy-
ees the right to .seek comp~nsatorY dam- '.
ages up to $300,000 in discrimination case,s, , 
and to tighter Jieadlines impbsed in 1992 on ' 
E~O claims processing. 

In 1994, 68,000 employees contacted 

their agency's EEO'office"for counseling, 

the step which precedes the filing of a for

,	mal discrimination 'complaint. In about 'two. 

thirds of ~ose cases, the complaint'~s not 

filed or th~ agency resolved the prOblem. 


, , ,In some cases,managers'grumble, agen- " 

, cies appease 'complainants to avoid daffiag~ 

ing pUblicity even if complaints are ques

tionable. "Even if there's dearly no 

discrimination, [the agency's] approach is, 

'What.cari'we do to make this go,aWaY?'''' 

says Hill. One f~eral manager was threat- ' 

ened _with' an EEO' complaint when she 

sought to put a poor performer on animo 

provemenCplan, "I had a lot uf. pressure put 

on m'e by th~ EEO [office] to forget it, so I 

ultimately did," she recalls. In 1994, about 


, two-thirds of MSPB cases' and' one-third of 
,EEOC cases were settled before they could ' 

be decided on their merits. ' 

. Many workers don't Settle; though. In fis


ca:J 1994, 24.600 filed formal discrirninatii:m " 

complaints with their agencies. At this 

stage: EEO employees or agency subcon

tractQrs investigate and recoid an incident, 

explain the EEO proce~s to complainants 


MANAGE 

WITHOUT FEAR 


z	~:. t.:..:?:-<?-:.::;:.d'~;4.i~:~:{~:; ;~~~;:'~~;:'~~~~'~.{ ~~;,·ft~~h~~.b~~-' 
Here are tips from government 
supervisors on managing 'with

, olit fear,of EEO complaints: 

.'Maintain:accurate, up-tei-date 
position descript!ons. ' , ' 

• Set forth clear jobstandarqs 
so that employees underStand 

" ,what they need to do to get top 
ratings in their ap'praisals. : ~ " 

• Do~'taliow perf~rma~ce 
'problems 	 ,to continue 
unchecked; dcicumentprob
lems when they occur. . 

, 	 , 

• Be aware that outside forces 
(family or 'health p,roblems) 

" may be contributing to,employ
ees' poor performance; be flexi

, ble and keep the lines of com- ' 
niunicatiqn ,open. ' 

• Tell employees what they're 
doing correctly as well as what 
needs t~ be change~. , ' 

• Do both mid-year arid annual 
performance appraisals and 
keep them'on file for employee' 
reference.' ' 

• During ,appraisals, help em
ployees create career goals by 
asking them where they see 
ther:nselves in onE! year or five 
years.' 

• Work to establish an office 
culture'in which top managers 
support supervis'ors' efforts to, 
discipline poor performers. ' . 

, 	 , 

• B,e open to the possibility that" 
, employees may not be in the 
job that best suits the,ir abilities; 
be aware of the need to rotate 
employees into different jobs. 

after formally granti,ng them an opportunity " 
to improve. Faced with the cumbersome, 

!.f ' time-cons~ming ,process" some managers 
continue to accept substandard work~ , 
, Others ultimately take action against 
pOOr 'perfonners, sometimes going Sci far as ' 
to fire them: Between 1986 and 199'4, fed
,eral managers fjred', an aver~ge of 12,000 
workers,a year, for pOOr work perfonnance 
or misconduct. ,On average, employees,ap- , 
peal about 20 percent of firings and other , 

,disciplinary actions to the MSPB. But most
, 'complainants shouldn:t expect to get their 

jobs back.In about 85 percent ofsuch cases, , 
the MSPB upholds managers' aciion~. 

Not surprisingly:employee advocates say 
managers are,too quick to blame theEEO 

, ' complaint ',process for inefficiencies. Acting' 
Executive Director Lynn Eppard of Feder
ally Employed Women (FEW), an associa
tion of women employees and managers, 

. says supervisors sometimes complairi abOut 
the process' rather than take responsibility 
for poor management procedures. ':The fear 
comes in when managers know they're not 

"doing things correctly,"she says. 
But apprehensions about the EEO' 

proces!1 are not confined to a handful of bad 
managers, says FEW Pr~sidenfDorothy 
Nelms, who ,conducts sexual harassment 
and EEO compliance training sessions with 
managers throughout the country. "In al
most every <::lass I have with managers 
above mid~level, one olthe first questions 
I'm ask~ is, 'What if j'in falsely accused?' ' 
They're beginning to really believe it [can 
happen to them].~' ' , 
, Part of the fear, may stem from cotuusion 

about what constitutes inappropriatebehav
ior. On both sides ofthe issue, attorneys and 
advocates agree that offenders aren't always 
aware they've acted in a discriminatory fash
ion, orin a Il.lanner that might be perceived ' 
as discriminatory. ,Federal employees may 
also face an institutional reluctance to be
lieve that deliberate discrimination exists. 
"There are very few individualdiscrimiria- ' 
tion cases where people can show that 
somebOdy set out to treat them badly be- , 
cause they were a woman or were handi~ 
capped or' a minorit)', because people don't 
do that," saysG..jerryShaw, general coun
sel of the Senior Executives Association, ' 
which represents' high-level government" 
managers., , ' , 

In addition, employee advocates point out 
that supervisory appoiptments are 'some~ 

I've got protections up the wazoo, and you times' made on the basis of technical rather1 

can't get rid of me: " says Hill. than managerial skills, and federal rnan.cigers 
" Federal regulations do make it difficult to don't always get training to bring t)1em up to 
get rid Of uilder-performingernployees. speed on issueS like seXual harassment and 
Managers must document performance, cultural sensitivity. The government has not 
problems and monitor employees' progress ' . set minimum standards for such training, aI
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, . and,.ideally, facilitate a resolution. ment at the American Federation of,Gov discrimination cases. The Merit Systems 

.(Jthis point some complainants notice 
subtle, or not-ro.subtle, shifts in the atti
tu4esof their managers. RepriSals against 
complainants are not uncommon. say em
ployees. and may include punishments for 
minor infractions like tardiness, close 
scrutiny of time-off requests. reduced op
portunities for training and arbitrary 
changes in work assignments. Workers may 
also notice a change in their work evalua
tioris, says Eppardof FEW. "Theil: perfor
mance [reviews] start going down; there are 
sometimes dramatic swings that can't be 

ernment Employees. "There's no great con~ 
spiracy; these agencies are just in the busi
ness of doing other things." 

'After completing investigatio~sin dis
crimination cases. agencies turn over find
ings to ~e :J;:EOC field office. and a com.' ~ 
plainant ~y attend a hearing to present his 
or her case before an administrative judge. 
After reviewing the complainant's investiga
tive file, the judge is.sues a recommenda
tion-not a ruling-to the 'agency, which 
then issues a decision on the complaint. 
Lawyers who ~ve represented federal em-

Protection Board ,deais with firings and 

other disciplinary actions. The Office of Spe

cial Counsel focuses on pr:ohibited person

nel practices like nepotism and Hatch Act 

violat,ions and also considers reprisals 

agaIDst whistlebloweni. The Federal Labor. 


, Relations Authorityadju'dicates disputes ,be-' ,.' 
tween agencies and unions. And the Office 

, of Personnel and Mapagement reviews job 
classifications. . 

Some appeals agencies have overlapping , 
jurisdiction.'which critics say contnbutes to 
systemic inefficiencies, For 'example, a com- , 

I MORE LIKELY TO FILE ' 


Fiscal1992 ' , 

Fiscal 1993 " 

Fiscal 1994 ' 

Fiscal 1995 ' 

.B7 

.B2 

reasonably explained." Oscar Eason Jr., ployees point' out serious limitations in the plai~t alleging he or she was fired because 
president of Blacks in Government, says it authority grl!Jlted to EEOC administrative of discrimination would first appeal to the 
,is not unco~on for employees to follow up , . judges. who can't compel witnesses to tes MSPB. If the MSPB, upheld the dismissal. 
their first EEO complaint with another com tify or reqwre agericies to hand over incrim- ' the complainant could appe3ho the F;EOC~ 
plaint to protest retaliation. . inating documents during hearings. Such cases are rare: though: In fisCal 1994, 

The investigation pr:ocess is often per-" ' ~erhaps .moteimportantly, agencies are , the EEOC considered appeals of 200 MSPB 
ceived as weighted against employees, since not required to abide by EEOC recommen , nondiscriinination rulings. It disagreed with 
agencies, investigate their own personnel dations. and critics say agencies dispropor the MSPB in. only three c~ses: In eac~of 
and practices, EEO' employees may fear tionately reject findingS against them. In fis those eases, the MSPB subsequentlj, 
they could injure their careers by overzeal cal 1994, agencies accepted only 41 percent adopted the EEOC's position. 
ously pursuing claims against the agency, of the EEOC's; findings 'of discrimination; Others criticize the system because fed·' 
and critics say they lack incentives to dig to they accepted 83 percent of findings of no ere} workers, unlike 'their pri,'ate sector 
the bottom of acase. "The system is tilted in' discrimination, , counterparts, are allowed both a hearing be
favor of management, because the ultimate Workers can appeal agency decisions, ,fore a judge and an opportunity to appeal 
report is done by an EEO officer who an however;· and an increasing number are , their complaint to the EEOC, Some say' 
swers to the head of the agency," says one choosing to. Between fiscal 1991 and fiscal , they're unfairly allowed "two bites of the ap7 
former federal manager. 1994, the number of appeals to the EEOC pIe." But federal and nonfederal workers 

Also; EEO employees don't i1ways com increased by 42 percent, . alike can choose whether to pursue their 
ply with time limits. ". think agencies at claims in administrative or judicial forums, 
tempt to follow guidelines, but there's no A'Tangle of Agencies says Vargyas of the EEOC. "It's important 
wayan employee can say, 'Time's up,''' There are fom agencies besides the EEOC, not to isolate:.out one element" for'compari- " ' 
says Joe Henderson, the supervising attoi-- , which consider federal workers' appeals, son, she says. 
ney for the Women's Fair Practices Depart- though the cOmmission handles the bulk of By another measure, government em.' ' 
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.' ployees have fewer !egal. protections than: 
those in the private sector. The 1991 Civil 
Rights Act gaveppvate sectOr employees a" 
powerful legal 'Weapon to brandish in dis~ 
crimination cases: the right io ask for com
pensatory and punitive damages. Govern
ment employees can request only the 

, former. Faced with the prospect of huge set- , 
tJements, private sector employers may be 
'mo~e likely ~odeal harshly with dlscrimina
tory behavior. " 

The adminis~iative c'Omplaint pr'ocess . 
was originally conceived asa way. to solve 
pro~lems outside the courts. Ironically, 

of the agencies processing cases. The spital~ 
ing nu~ber of EEO complaints has in
creased the amount of time it takes,t6 re
solve cases. Between fiscal 1991 and fiscal 
1994, the backlog of requests for EEOC 
hearings increased by 65 percent: The m9st 
recent ,statistic~. reveal the average time:', 

, from the filing of a cOmplaint to the conuriis- ' 
sion's decision on an appeal was'more than 
800 days. , ' 

The. process doesn't end even when ap
peals agencies rule in favor of complainants. 
Attorneys for employees contend that agen
ciesdon'~ always comply with settlements. 

DISCRIMINATION COMPLAINTS ON THE RISE 


:Complaints filed with' 
'e,mploying agencies 

Appeals to EEOC' of 
final decisions • . 

,Source: EEOC 

though, some federal workers now rely Qn 
lawyers J(j help them navigate the complex. " 
system. Nelms' reported that many FEW 
members choose to go into debt to pay for a 
lawyer rather than go through the arduous 
process alone. Llewellyn Fisher. former 
general counseIfor the MSPB, and one-time 
'associate general counsel for OPM, ob
served in congressional testimony in 1995, , 

. that "only a naive employee would proceed 
without the assistance of an attorney or 
other counsel." '. .', " 

Finding a lawyer who'll take an EEo. case " 
Can be difficult, says'attorney Joseph Sellers~ 
who heads a coalition of civil rights groups 
and labor unions pressing for reforms in the 
process. "There are a number o(lawyers in 
town v:ho will not touch a case with the fed
eral government because they believe the 
federal government is so immune to market 
pressures. It can wage a war of attrition." 
Jane Lang; a Washington attorney at a law 
firm specializing in class action discrimina
tion cases, recently decided not to, take any 
more federal EEO cases after settling an 
eight-year case against the Labor Depart: 
ment During that period; a stream of U.s. 
'attorney~ came and went, and Lang was 
obliged 'to continually educate neW-comers 
on details of the case. ' 

But time lags are not nec~ssarily the fault 

52 GOVERI\'MEh'T EXECUTIVE,. NOVEMBER 1996 

Lang was frustrated by inadequate enforce
ment, efforts. Without a provision fora third
party enforcer, she says, federal employees . 

, end up "getting the short end of the'stick." 
. Critics' charge, too" that· discriminators 
get. off too easy in the federal government. 
In theory, they risk losing their jobs, but in 

,practice, little happens totherp. The EEO. 
complaint process is focused on helping vic-' 
'tims rather than punishing offenders. When 
disqimination or harassment is proven, , 
complainants may be eliSible to receive back 
pay, promotions, or:reaSsignments and re
cover attorneys fees and costs. However, 
,says SelJers, "Ag~ncies are loath 'to disci
pline proven discririllnators. They advance 
in their careers. They thrive." The Com
merce Departmente1Tlploye~ who had been, 
sexually harassed srud two female predeces
sors who had also been harassed simply left 

: their jobs vvhen it becarne<;lear that no one 
. would tell the offending manager to leave 

them alone. The employee reCently applied
for a transfer. .' .. . 

Rnding a Rx 
What can be done to improve the EEO com
plaint process? There's been no shortage of. 

.·proPosals. Sellers estimates that as ~y as 
12 congressional hearings have been held 
over the last 10 years to' examine problems 

• and ,solutions. A task force atthe EEOC's" 
studying the need for reforms in the federal 
sector. In February" President Clinton i;t. . 
sued an ex~tive order for agencies to re~ 
view their adjud~catory processes with an 
eye to speeding up resolution arid to encour
age the use of alternatiye dispute re~olution 
(ADR), an increasingly popular mechl:mism 
that seeks to defuse workplace arguments ,t 

·before they become formal complaints. 
As recently as 1992, some regulations, \ 

governing EEO complaint processing were 
modified to streamline and impose time Iim
its on claims processing. Those familiar with. 
the system ~y'thechanges, while helpful, 
didn't go'far enough. 

. The push for more fundamental reforms 
gained new momentum in 1994, when the 
proposed Federal Employee Fairness Act 
won backing from civil rights activists, labor 

, unions and federal' managers groups. The 
bill ~ould give the EEOC primary responsi
bility for claims processing and grant admin
istrative law judges wider latitude to weed, 
out frivolous cases; It also would encourage 
the use of alternative dispute resolution. Af
ter being voted out of key committees in the 
House and Senate, the proposal fell by the 
wayside when congressional campaigns be
gair h~ting up in 1994. It was reintroduced 
in the House in July 1995, but hasn't been 

·voted on in c()mmittee. . 
. A recent initiative favored by the Admin

istration, the 1996 Fedenu Personnel Sys
temR~invention Act, .would give managers 
more latitude with a streamlined procedure 
for firing. poor performers. It .would also 
woi.tJd· eliminate the' right to appeal denials 
of in-grade promotions and pay raises. The 
proposal hasn't been voted onin committee. 

As originally written, an omnibus civil 
service reform bill in the House would have' 
made ,tWo si~ifiCant cha~ges in tJie.. EEO· 
process..!t would have required those alleg
ing discrimination to choose oneforum for 
appeals, 'and it would have prevented them 
from repa¢kaging an unsuccessful complaint 
and attemi!tingto pursue it at adifferent ap-' 

. , peals agency. Both those provisions were. 
dropped last summer, due to lawmakers' ob
jections andth~ protests of emp\oY,ee 
groups and unions. The House subse
quently Passed the bill, but the Senate didn't 

·take it up'before adjourning in October. 
. Nevertheless, those' on both sides of.the 

complainiprocess say there's growing mo' 
.mentum for change. In an ~ of federal belt.. 
tightening, the expensive,. polarizing EEO 
process is a clear candidate for a mal\eover. 
Waves of. recent downsizing have; high- . 
lighted the need to streamline ilisciplinai"y 
proceduies {or poor performers and ltl2ke 
the federal workforce more efficient. 0 . 
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SPECIAL. REPORT 

, This is the first in a series of articles on the to put affirmative action-related measures' on ,theI upcoming n:ational election and its possible im. November ballot. • 
i, . . pact on labor 'and ~mployment issues. . . 
! 

Politics 

Candidates Dro~ Affirmative Action 
As Major Theme In Campaign 1996 

Affirmative action, quotas, preferences, 'and set
asides are politically charged words that once· were 
expected to dominate election-year rhetoric during· 
the 1996 presidential campaign-but so far that has 
not happened. .. . ' , 


. But national attenti!)n on the emotionally charg~d 

issue could be renewed as Californians prepare to 

head to the polls in November and vote on,a ballot 

initiative to roll back most of the state's affirmative 
action programs. '. .' 

The issue also resurfaced briefly in· the Oct. 9 
debate between Vice President Al Gore and his oppo
nent Jack Kemp. Even so, the anti-affirmative action 
banner has fallen to the wayside, although just a year· 
ago the issue was a high-profile, divisive topic in state 
legislatures, Congress, and,theWhite House, with op
ponents of affirmative action vowing to wipe out 
national, state, and local programs in the workplace, 
colleges, and universities. . 

What happened? Advocates from both sides pOint to 
election-year politics, divisions within the Republican 
Party, . and shrewd maneuvering by the White House 
as factors pushing affirmative action off the radar 
screen as a national campaign issue. ' ., 

On the campaign trail, GOP presidential. candidate 
Bob Dole .,peaks of equal opportunity, but shies away 
from addreSSing affirmative action or the bill he 
introduced while in the Senate in 1995 to prohibit the 

, use of race Or gender "preferences" in federal hiring 
or contracting. PreSident Clinton's election-year rhe
toric tends to focus on his policies on taxes, education, 
and welfare, rather than his "mend it, but don't end it" 
tack on affirmative action. ' 

The topic figures most prominently in Califol'llia, 
and even there the issue is being overshadowed by 
debate over reforming immigration laws. California 
voters will decide whether they want to. amend the 
state constitution and prohibit the state from granting 
"preferential treatment" on the basis of race or gen
der in state hiring, contracting, or education (see text 
of the referendum in this section). . 

No one is ruling out future atta'cks on affirmative 
action, particularly from the courts, where several 
key cases are pending (see box). Observers agree that 
the pendulum could swing yet again if California 
voters approve the ballot issue, as many predict will 
happen.. . . ' 

But for now, the anti-affirma'tive action rhetoric has 
fallen quiet on the campaign trail, in Congress, and at 
the state level, where there had. been several attempts 

. Election-Year Politics' 
" . " 

"A year ago, everyone was saying affirmative 'ac

tion was a perfect issue for Republicans to use against' 

Democrats [in the 1996 campaign]," according to John 

J. Miller, vice president for, the Center for Equal 
Opportunity,a D.C.-based organization that. has en
dorsed a re-e:icamination ·of affirmative action 

. programs.. "'.' ',', . .• 
"Dole and the .Republicans are not really talking 


about it, even in California," according to Faye Ander

son, president of the conservative Wasbington, D.C.... 

based Douglass Policy Institute. Even Sen. Jesse. 

Helms (R-NC) is not talking about affirmative action 

in his contest. against Democratic challenger Harvey 

Gantt-wbo is black and a supporter of affirmative 


, action-'as Helms did.in the 1990 race, Anderson said., 
One theory for the issue evaporating as a campaign. 


issue rests with'retired Gen. Colin Powell-a staunch 

supporter' qf itffinriative action-who Dole . tried to 

woo to accept tbe vice presidential slot, according to 

Patrick Cleary, a consultant with the W~shington,'. 


'ID.C., Brock Group .. '.' . 

"Dole would bave done anything," to get Powell on 


board, Miller said, including putting affirmative' ac- . 

tion on the back burner. ' 

. . When Dole's effort to p~rsuade Powell to accept· the 

vice president's slot failed, Dole turned to Jack Kemp, 

who also bad a long-standing reputation for supporting 

affirmative action. Ev~n though KeJ]lp reversed him- ,. 

self soon after getting the vice presidential nod and· . 

said he opposes preferences in biring and university 


· admissions, Kemp continues to reach out to 'minor
ities, urging "inClusion." . '. :' . 


"It's tough to be the party of Kemp and Powell 

[while] attacking affirmative action," according to" 


· Nancy Kreiter, research director for the Chicago:-' 

based Women Employed, wbo said the onslaught 

"didn't go away by.itself." . . . 


Proponents of affirmative action say sOme Republi- . 

cans-notably Dole-realized that affirmative action. 

programs have broad-based support, and that attack

-ing sucb programs could cost them votes; particularly . 

from women and minorities. ' , 


~'There has always been strong bipartisan support in 

the states and Congress it: favor of affirmative action 


.and in improving affirmative action where neces

sary," Ralph Neas, counsel to the Leadership Confer

enceon Civil Rights, in Washington, D.C., said. The 

coalition of supporters,he said, also includes busi

· nesses and educators, he said. , 

Anti-affirmative action forces misunderstood the 


gender issue, both sides said, as women's groups came 

to· forefront to help . block any effort. to roll back 

affirmative action. "Women came to the forefront and 


.. torpedoed it," Kreiter said. 
Copyright 0 1996 by THE BUREAU OF NATIONAL AFFAIRS•. INC., Washington, D.C. 20037 . 

0418-2693i96f$O+$1.00 

http:0418-2693i96f$O+$1.00


been in the workplace. " 
Lawyers for the three employees said the case is clearly sexual 

harassment, no matter wh!ltthe sexual orientation or gender of 
those. involved. 

The lumber company "would want you to ,believe that this is the ') 
kind of stuff guys do, " said the employees' l~wYer Timothy Ryan, Z..) . 
who argued the case before the high court Wednesday. "

Massachusetts law defines sexual harassment as any unwelcome 
sexual advances" or requests for sexuai favors, and makes no 
distinction for gender. 

Federal law also makes no gender distinctions, but federal 
judges have arrived at differing decisions as to ,whether someone 
can be sexually harassed by a person of the same sex, said 
Elizabeth Bartholet, who teaches employment discrimination at 
Harvard Law School. 

'. Mary Bonauto, a lawyer with Gay & Lesbian Advocates & Defenders, 
said she fears same-sex harassment cases will tum into witch hunts 
if they are pennitted to hinge on the sexual preference of those 
involved. 

"When it comes to how men treat women for the most part now, 
, people get it that men aren't supposed to be asking women for sex 
to keep their jobs," said Bonauto, who filed a friend-of-the-court 
brief in favor of the employees. "We think the same rules should 
apply when it's a man against a man:" 

Last week in Chicago, a federal judge ruled a fonner convenience 
store worker who says his male boss kissed. and grabbed him while 
making degrading sexual remarks could not collect damages under 

. civil rights law. 
U.S~ District Judge Charles R. Norgle said same-gender sexual 

harassment is not a basis for court action under Title VII of the 
Civil Rights Act of 1964. 
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Anderson, from the Douglass Policy Institute, 
agreed that GOP 'strategists failed, to realize they 
were "taking on white women" when they began their 
assault on affirmative' action. "They backed off when' 
it threatened to make the gender gap as big as the 
Grand-Canyon," she said. , 

Helen Norton, director of equal opportunjty pro- , 
grams for the Women's Legal Defense Fund, said 
Republicans were trying to play the race card' by 
making affirmative action an issue in the carripaig~, 
but said they "misread the public climate." 'Attacking 
affirmative action, is "gender-bashing and race bait
ing," and candidates were not willing to go that route, 
she said. ' 

Anderson criticized GOP political consultants-but 
not Dole-for trying to make affirmative action a 
wedge issue "akin to Willie Horton," rather than seri
ously examining whether current affirmative action 
programs "make good legitimate public policy." 

"From the beginning this has been all electoral 
politics ... and e~ectoral divisiveness," Kreiter said. 

Dole's Record Challenged 

, Civil rights and women's groups contend Dole did a 

complete "flip flop" regarding his position on affirma


. tive action; blaming presidential politics for Dole's 

- transformation., 

"Bob Dole knows in his heart of hearts that he 
'believes in affirmative action," according to Peter C. 
Robertson of the Organization Resources Counselors 
Inc., an organization that represents some of the larg
est U.S. companies. Robertson described Dole as "a ' 
great beneficiary of affirmative action" because of 
the support Dole was given' following his injuries 
inflicted during World War II. 

Dole's record shows he supported major elements of 
the civil rights agenda, including the Civil Rights Act , 
of 1964, the Voting Rights Acts of 1965 and 1982,the ' 
Age Discrimination of, Employment Act,' and the 
Americans with Disabilities Act. , ' 

While fighting for the GOP presidential nomination, 
Dole unveiled sweeping legislation (S 1805/HR 2128) 

, that he introduced with Rep. ,Charles Canady (R-Fla) 
that would have ended racial' and gender "prefer
ences" in federal hiring and contracting. Modeled 
after the California' ballot initiative, the legislation 
defined most of what the civil rights community con
siders legitimate affirmative action programs as pref
erences (144 DLR AA-l, 7/27/95). ' " ' , 

Supporters of affirmative action contend Califo.rnia 
Gov. Pete Wilson fueled the fire during the Republican 
preSidential primary in which he made ending such 
programs a focal. issue of his campaign. GOP presi
dential contenders Phil Gramm and Dole fanned the 
flames both on the campaign trail and Capitol Hill. 

As Republican senators in the U.S. ,Congress, 
Gramm (Texas) and Dole (Kan) vied to see who could 
take credit in ending the federal government's role in 
affirmative action. Dole introduced his sweeping civil 
rights bill ending "preferential treatment," while 
Gramm unsuccessfully tried'to attach language to an 

appropriations bill that essentially would have done 
the same thing. ' 

Dole announced his support for the California refer
'endum but has not stumped for it during his own 
campaign. His running mate, Jack Kemp, had voiced 
opposition to the measure before he was added to the 
ticket, and now speaks against preferences. And while 
the Republican party platform specifically endorses 
the Dole/Canady bill, Dole has not drawn attention to 
the measure on the campaign trail. 

As the GOP presidential candidate, Dole tends to 
avoid the issue altogether, focusing more on "equal 
opportunity," although he did specifically address the 
issue in remarks to a group of black reporters this', 
past summer. '_ , 

"I support~d race·based preferences in the past," 
Dole told the National Association of Black Journal
ists. "I've realized that preferences created with the 
best of intentions were dividing Americans instead of 
bringing us together." Dole said he defined affirma
tive action as "aggressive, determined, and persistent 
recruitment" of minorities and women by govern
ment, business, and universities. "Simply put, I believe 
in outreach to give people the opportunity to com
pete-not preset outcomes that determine the results 
of that competition. This is the line I would preserve' 
in our laws," Dole said. '. 

The Dole/Canady bill, ,among other things, also 
would have eliminated Executive Order 11246, the 
executive order program that Dol~~ wife Elizabeth 
Hanford,Dole had enforced while she was labor secre
tary and that Dole defended during the Reagan admin
istration, WLDF's Norton noted., ' 

Anderson, objected to any characterization that Dole 
flip-flopped on this issue, pointing out that before 
introducing any legislation, the majority leader asked 
the Congressional Research Service to conduct a com
prehensive review of federal programs that delineated 
'by class and race. The issue was unfair preferences, 
not affirmative action, Anderson said. 

Norton said she thinks Dole was "surprised' and 
chagrined" that the' public opinion polls were not 
behind him on this issue. A number of polls have 
shown that Americans generally support affirmative 
action programs as long as they do not include racial 
and gender quotas, Neas said. These polls include 
national surveys throughout 1995-1996 from 
NBC/Wall Street Journal, The Washington Post, 
Gallup, Time and CNN.The poll results "had a 
significant impact" on politicians running for national 
office, Neas said, as politicians realized "the votes 
weren't there" to abolish affirmative'action. 

"Most Americans believe that discrimination con
tinues," Norton saiq, "and they are not ready to aban
don the principle," she said. 

Gore Spars With Kemp 

'The GOP position on affirmative action emerged as 
an issue during the Oct. 9 debate between Gore and . 
Kemp, but it was not brought up during a similar Oct. 
6 contest between the presidential candidates. 
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. During the vice presidential. deba,te, Gore chided 
,Kemp for his decision to move away from Kemp's 
long-standing support for affirmative action., . 
. "Now I want to congratulate ~r. Kemp"for being a,: 
lonely voice. in the Republican party over the yearS on 
this question. It is with some sadness that I refer to 
the fact that the day after he joined Senator Dole's 

, ticket, he announced that he was changing his position 
and' was, thereafter going· to adopt Senator Dole's 
position to end all affirma~ive action. That's not good 
for our country," Gore said.' , 

Gore urged the GOP vice presidential candidate to 
persuade Dole to ~dopt Kemp's original position on 
affirmative action "instead of the other way.around." 
, Kemp countered that he, had not changed his posi
tion 011 affirmative action, that he is dedicated to 
equality of opportunity. "Affirmative aCtion should be 
predicated upon need, not equality of reward,n()t 

·equality of outcome. Quotas have always been against, 
'the American ideal," Kemp ~aid. ' 

Gore gave a strong endorsement 'of "continuing' fed
eral affirmative action programs and of "vigorous 
enforcement of the laws that bar discrimination." 

Kemp said a Dole administ'ration would pursue "a 
new civil rights agenda based upon expanding access 
to credit and. capital, job opportunities, educational 
choice in our inner cities, ., .and ultimately a type of 
ownership andenterp,reneurship from public housing 
residents. '.' " , 

,GOP Divisi~ns Stalled Efforts In Congress 

"If approved, 'the California ballot initiative may 
give new life to a Dole/Canady-like measure in the 
next Congress,' both sides predict, although few 
thought it would be a 'top priority for Republicans 
· because the issue continues to divide the GOP. " 

, "Republicans are not comfortable with thisissue~" 
according to, Miller at the conservative Center for 
Equal Opportunity. Conversely, "this is an issue that 

,deeply matters to Democrats," he said. During con

gression'al hearings on the Dole/Canady bill, the R~ 


. publican chairman would 'be among the few GOP 

members to show up, Miller s,aid; but on the other side, 

14 Democrats would be there in force, Miller said. 

"Republicans are not comfortable talking about race 

for fearing of being labeled racistS," Miiler said.. , 


The WLD~'s . Norton credited moderate Republi
. cans; ,such as ·Sens. William Cohen (Maine), Jim Jef~ 
fords (Vt), and Olympia Snowe (Maine), for'tempering 
the enthusiasm of the "extremist" agenda that the 
Republican leadership brought in following the mid
year elections. The pragmatic Republicans felt the' 
attacks on affirmative action' were bad for the party, 
an,d that they fed into the perception of the GOP being 
against civil rights, she said. 

Neas and Robertson stressed that affirmative ac-· 
tion has historically won bipartisan approval, noting 
that the major civil rights law.s would not have passed, 

· without support 'from key Republicans, including Dole~ 
Senate, Majority Leader Trent Lott (~-Miss) and 

House Speaker Newt Gingrich '(R-Ga) both blamed a 
full congressional agenda for the .demise of the Dole/ 
Canady bill, which they' support. Anderson said the 

, ' ' 

Republican leadership tabled. the Dole/Canady bill' 
because it had not laid the foundation to get !t passed. , 

Anderson said part of the problem was that Reptib~ 
licans needed to "stop saying what they are against" 
and instead star.t tackling "the real challenges that 
affirmative action was designed to address.'~ Ander
son called' for more attention to access to capital, . 
school choice, and other "underlying issues.", . . ,. 

Gingri.ch promised to try and push through legisla-. 
· tion tackling.Jederal contracting procedures for small • 

· busines~es, while Canady vowed to press forward with 

a 'scaled down version of the Dole/Canady bill that 

would focus on contracting procedures for small busi

nesses. Neither were 'acted on before the 104th Con
gress adjourned; .. ' 


;. White House Role 

Some observers also 'give the White House credit,for: 
squashing the furor over affirmative action. The presi

· dent's "mend ,it, but don't end it" stance after an 
extensive review was a relief to staunch affirmative 
action advocates, while the administration's decision, 
to launch a program-by-program review of affirma

, tive. action in the federal government appealed to 
,those who wanted affirmative action to be reformed; 
not repealed. . , 

The president's position, laid out in July 1995, "ex-. 
actly captured the sentiment" that· most Americans 
had regardirig affirmative action, Norton said. 

Neas said the president did,one of the best jobs of 
explaining affirmative action and the continuing need, 
~or it. Equally important, Neas said, the president 
~xplained that affirmative action is not about· quotas 
or about hiring unqualified people. 

Jeffrey A. Norris, president of the Equal Employ
ment Advisory Council, said the, president's approach 
"hit a responsive chord," as m~ny feel it is important 

· to eliminate the abuses in some affirmative action' 
programs butat the same time preserve tlie safety net' 

· that affirmative action can help provide. .' . 
The presiderit's "mend it, don't end it" approach. 

"makes sense," Robertson said.' ".- . 
. The Clinton-Gore campaign heralds the,administra- ' 

tion's review and the series, of actions that' followed. 
The president required all federal agencies to comply' 
with the Supreme Court's decision in 1995 in .4darand 
Constructors v. Pena and to apply four standards to 
make sure that all affirmative. action programs are, 
"fair," according to campaign briefing literature: 

In Adarand, the high court ruled"5-4 that federal 
. affirmative a~tion progr~un.s are subject to the same 
· "strict scrutiny" that is applied to state and local, 

programs (57 FEP Cases 1828). 
. Federal pr9grams cannot be quotas, cannot result in 

reyerse discrimination of preferences for unqualified 
individuals, or continue after they have met their 
goals, the 'administration said when it announced the 

"results onts review (139 DLR AA-l, 7/20/95).. ' 
,lfre~elected, the Clinton-Gore campaign said in a 

position paper that the administration would build on', 
the progress it has, made. Thi~ includes "strongly 
opposing" federal and state initiatives such as the 

· Dole/Cana.dy bill arid the California Civil Rights Ini~' 
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tiative, whicp the: administration said would turn back 
the dock on the federal government's "historic bi
partisan commitment" to equal opportunity and elimi
nate affirmative. action in California for minorities 
and women., . 

On, federal procurement, Clinton in a second term 
would: 

• require "race-neutral means" -such ~s outreach 
and technical assistance-to increase minority oppor
tunity and participation in federal procurement; 

• ensure race is not relied on as the sole factor in 
procurement decisions; , 

• provide a set of market-driven benchmarks: for 
each industry-not quotas-to ensure that race-con
scious procurement is not used unnecessarily; , 

• continue the use of several race-conscious con
tracting mechanisms to promote minority procure
ment, including the Small Business Administration's 
8(a) program; and' 

• avoid any "undue burden" on nonbeneficiaries of 
the program. 

The Clinton administration, however, is not without 
an affirmative action controversy. The administration 
came under fire for its involvement in Taxman v. 
Board of Education of the Township of 
Piscataway. 

In that closely watched case, the Justice Depart
ment weighed in on the side of the school board, which 
had sought to' rely on its affirmative action plan to 
justify the layoff of a white teacher so that the high 
school business department's only black teacher with 
equal seniority and qualifications could keep her job. 

The. controversy stems in part from. the Clinton 
administration's decision to have the Justice Depart
ment try to switch sides on appeal. The Bush adminis
tration's Justice Department had packed the white 
teacher in the' lower court-a position the· Clinton' 
administration perpetuated unti11994. 

The attempted switch came a few months after 
Deval Patrick had been.sworn in as assistant attorney 
gen~ral for civil rights and reviewed the case and 
decided that the school board's action was justified 
under Title VII. ... 

The -school board is seeking Supreme Court review 
of.an August 1996 decision by the U.S. Court of 
Appeals for the Third Circuit striking down the 
board's affirmative action policy because it was not 
remedial and impinged upo~ the interests of white 
employees.' , 

David B. Rubin, the Metuchen, N.J., solo practition
er who represents the school board, told BNA Oct. 10 
that a petition for certiorari will be filed' by early 
November. Meanwhile, the Justice Department con
tinues to review the impact of the Third Circuit's. 
decision and whether it will affect DOJ's future deci
sions on supporting similar affirmative action plans . 

. -, . 

'. State Measures Die .Except In California 

Just as affirmative action has stalled in Congress 
and the campaign trail, the iSsue appears dead in the. 
states except for California. . 

Anti-affirmative initiatives surfaced in nearly half 
of the states, either as legislation or voter: ballot. 
drives. Most efforts tried to end state and/or local 
"preferential treatment" in hiring, contracts, and edu
cation. With the exception of California, they all 
failed. . 

Groups in Colorado,Florida, Massachusetts, Or- . 
egon, and Washington state failed to get the required 
~umber of signatures needed to follow California's 
lead and put proposals on the November ballot. In 
Arizona, a bill to outlaw affirmative action died in 
committee, but House Speaker Mark Killian (R) said 
he intends to appoint a committee to study the issue 
further and to suggest possible legislation. 

State lawmakers also saw anti-affirmative action 
proposals defeated or wither away as state legisla

. tures adjourned withQut acting on the measures. Other 
states' in this category include Delaware, Georgia, 
Illinois, Michigan, MiSSissippi, New Mexico, Oregon, 
Pennsylvania, North Carolina, South Carolina, Texas, 

, and Washington state. . . 
California has a track record for being a "bellweth

er" state, Anderson said, pointing to initiatives such as 
Prop 13. There could be a "ripple effect," she said, if 
the initiative is approved in California. 

If the ballot initiative is not successful in California, 
"the' main onslaught will be over," Women Em
ployed's Kreiter predicted, but if it succeeds, "it's 
hard to predict what the more regressive states will 
do," she said. "That is a harder call to make." 

Miller said there is a "potential" for affirmative 
action to return as a prominent focus of national 
debate, as it was a year ago, if the measure passes in . 
California. The media also will playa role in whether 
it becomes a dominant issue, Anderson said. 

Recent polls suggest the. measure' is expected to 
pass. .... 

Neas said the key in California is understanding the 
proposed law's intent. On the face, most would' ap
prove a referendum that is against racial and gender 
discrimination and against preferences. "The trick is 
that they define preferences as almost all affirmative 
action programs," he said.. . 

Speaking on behalf o~ ORC, Robertson said "ORe. 
believes that Prop 209 would be a terrible mistake. 

. While the legal language is limited, it could have a 
chilling effect on legitimate affirmative action, which 

'is designed to eliminate preferences presently granted 
to whites and males, and does not include quotas or 
the hiring of unqualified people." 

Robertson continued that, "The political pressures 
being brought on California companies to support the 
referendum-which they know is not in their best 
interest-is outrageous." 

-By Pamela M. Prall 
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Affirmative Action Cases In The Courts ' 

• Taxman v. Board of Education 'of the' 
, . Township of Piscataway, CA 3,' Nos. 94-5090 

and 94-5112. 
The Piscataway, N.J., Board of Education will 

ask the U.S. Supreme Court to review·a decision 
of the U.S. Court of Appeals' for-the Third Circuit 
that struck down an affirmative action -policy 
under which white high school teacher Sharon 
Taxman was laid off in 1989 rather than Debra 
Williams, a black teacher with similar qualifica

, tions a~d identical seniority. 
• Texas v. Hopwood, US Supct, -,No: 95

1173, certiorari denied 7/1/96. , 
The U.S. Supreme Court in July 1996 declined 
 '5 1to review·a decision by the U.$. Court of Appeals 

.for the Fifth Circuit ,striking down the ,admis- I
sions policy at the University ,of Texas Law 

_ School that used race as one factor among many 
in its admission decision-making process. The 
court held that any consideration of racial diver
sity, in ' higher education ' admissions is 
unconstitutional. . 

• Kirwan v.Podbere'sky, US SupCt, No. 94
1620, certiorari denied 5/22/95~ 


The U.S.' Supreme Court let, stand the U.S. 

Court of Appeals for the Fourth Circuit's deci
sion that struck down the Bannecker Scholarship 

program for African~Americans at theUniversi

_tyof Maryland . 
• Builders Association of Greater Chicago 

v. City of Chicago, DC NIII; No. 96CV-01122, 
2/27/96; and Builders AssociatioD "of Greater 

Chicago v. Cook CoUDty, DC NIII, No. 96 C1l21, 

2/27/96. . - - , 

. A construction trade group has filed two feder- ' 

aUawsuits challenging the programs used by the 

City of Chicago and Cook County that encourage 

the awarding of public contracts to qualified 

women and minority-owned business. Organiza
tJons representing women and minority-owned 

building contractors have recently been added as 

defendants to the lawsuits. 


• C.S. McCrossan Construction Co. v.' Cook, 

DC NM, No. C/V-95-1345, 4/2/96. 


In April 1996, a federal distr~ct court iri New 

Mexico' denied a preliminary injunction 'to a 
 ,." 

-'white~owned firm that challenged the process for 
awarding a $3 million-a-year contract at the , 

White Sands Missile Range in New Mexico. The 
suit is seen by civil ri!;hts gr:oups as a threat to 
the Sma,ll Business Administration's Section 8(a) 
program for disadvantaged' businesses, including 
women and minority-owned business . 

.~", 
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.m~tNtUtlJorkmilnts 
Wechsler was driven to provide one 
himself: the "right of freedom of When association." But In attempting to 

. •• 	 make this case, he soon realized that 
tf1"! principle of freedom of associa
tion turned ?ut not to justify Brown PrInCIples

. but to make It even more of a puzzle. . G I' 	 "If the freedom of association Is de
nled by segrega. tion, integration 
forces an association upon those for 
whom it Is ... repugnant," he wrote. 
And "given a choice between deny-. 

et . n 
Th··e .Weay·.' ing the asSOCiation to those ... who 

• . '. 	 wish it and imposing it on those who 
. 	 would avoid it,"he was' unable to find 

a principle that would justify either 
the one or the other. 

By Stanley Fish Here in as naked a form as one 
. might like (or not like) is the logic of 

DURHAM. N.C. neutral principle. When Wechsler 
characterizes the choice as being

S
ppo.se you were arguing 

for something but were between the rights of those who wish 

told that you would to associate and the rights of those 


. have to make your case 
 who Wish not to; these two wishes 

without the facts that 
 have lost all contact with the issue 

. supported it. This is the that made their opposition meaning
situation proponents of affirmative ful - whether the schoolhouse door 
action face when they 	find them should be open or shut. Once the 
selves defending their 	position in historical specificity of that issue is 
terms of principle rather than policy. lost, there rio longer seems to be any

A polley is a response to actual moral difference between the two
historical circumstances; it Is di sides, althoUgh the difference wasrected at achieving a 	 measurable perfectly clear before Wechsler beresult - like an increase in the rep gan his tortured analysis. resentation of minorities in business In other words, the 	 puzzle ofarid education. A principle scorns Brown is only a puzzle if.you forget actual histOrical circu,mstances and 

everythiOg_thacmade.the::case:;urmoves quickly to a level of general
ization and abstraction so high that 	 gent.Jn~thECfiiSi,.::plaEe =the"long 

historYof raCism and its effects. Youthe facts of history can no longer be 
have substituted philosophical ur"seen. 	 , 
gencies for social urgencies. This IsAffirmative action is an attempt to 

deal with a real-world problem. If 
that problem Is recharacterized in 
the language of principle - if you 
stop asking, "What's wrong and how Affirmative action 
can we fix it?" and ask instead, "Is it 
fair?" - the real world fades away. 	 cannot be 
and is replaced by the arid world of 
philosophical puzzles: defended with 

The recipe for making real-world 
problems disappear behind a smoke abstractions. 
screen of philosophizing was given to 
us years ago by the legal scholar 
Herbert Wechsler.in his enormously 
influential 1959 Harvard Law' Re . what the demand for principle does, 
view article "Toward Neutral Prin and what opponents of affirmative 
ciples." Wechsler was trying to justi action intend it to do. After all, isn't it 
fy the Supreme Court's decision in convenient to be, able. todenY·a.,rerife
Brown v. Board of Education, which dyfor:.lorigstandingcinjustices:bycin
declared segregated schools uncon voklng·the:higher:nam.eJ!tprincip,le?
stitutional. What troubled Wechsler Itis a very bad game, but it is alive 
about Brown was that the Justices, in and well in the phrase "reverse rac
reaching their decision, seemed Ism," which does in an instant what 
moved by a practical. deSire to se Wechsler needed an entire essay to
cure a result they favored (integrat do. The phrase . makes. the actions of 
ed schools) rather than by some gen collegeadmissi~nsoffice~~.o-give
eral principle whose 	 application prefe~ence~to ~rJlmOritY~<:.l!!ldidates
would yield that result Independent equi:valent.~oJMha.tE!Cru~.~s~f thely. 	 ' (KuKluiKlan, I.tl1~s.so.}?y. c1al.!11mgUnable to find any such principle tha(each is motivated by race-con
spelled out in the Court's arguments, , • ..:::.---:....~ . - -Il 
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sclousness, an argumentthat.makes 
sense olllylfthe very thought of race, 
.no'matter the:content-or..context: is 
consldered~uie sin. Like the fref.(tom 
of . association In Wechsler's argu
ment, race-consciousness invoked as 
an abstraction rides roughshod over 
history while laying claim to the no
blest of motives. 

That Is in effect what Justice Clar
ence Thomas <lid in his concurring 
opinion In Adarand v.Pena, in which 
the Court struck down the policy of 

giving Incentives to Federal contrac
tors who hired minority subcontrac
tors. "It Is Irrelevant," he wrote, 
"whether a government's racial 
classifications are drawn by those 
who wish to oppress. a race or by 
those who have a sincere desire to 
help those thought to be disadvan
taged. In each instance, it Is racial 
disCrimination, pirun and simple." 

But both the plainness and the 
.slmpllclty-are:-apparent·only if the 
coR'!pte!:fAct~ :of:hlstory 'hav:e~been 
SUppr.E1~se<bJ)r:-declared·~:out of 
bounds: In his dissent, Justice John 
Paul Stevens returned to history to 
make the. truly .. plain. _and sil1lple 

.~po,!!t:3i;here is no moral or :Consti,.~ 

/ tuflonal equivalence' between a poli- " 


I( cy that is designed to perpetuate a A 
: caste system and one that seeks to/ :/ 
'~"--. eradicate racial· subordination." __:-/ 
'. . The importanfword in Justice Ste

vens's statement is "moral," for it 
. shows that the choice here is not 

between the prinCipled and the non
principled. It is t>etw.eenneut~alprin- ' 
cipl~s, which refuse-to-acknowledge 
the dilemmas we face as a society, 
an(j-mor·al. principt~s, which begin 
witli' an -awareness' of those dilem
mas and demand that we address 
them. 

Those who favor affirmative ac
tion are moved by moral principles 
- principles that recognize the reali
ty and persistence of historical ineq
I.iities. And yet those who favor affir
mative action are often maneuvered 
into using a vocabulary designeq to 
remove from sight the very realities 
on which their case depends, 

Of course, you could also try to 
work within that vocabulary and 
fight over its terms, arguing that 
"fairness," "equality" and "color

~ .... \
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French ExpertSees Cause 

OfCrash as Mechanical 

Agrees With U.S. Counterpart on Flight 800.; 

By CRAIG R. WHITNEY 
PARIS, Dec. 24 ....:. The director of 

the French Government agency that 
investigates air disasters has said he 
agrees with American safety investi
gators that a mechanical problem 
probably led to the explosion of 
Trans World Airlines flight 800. 

"It's notmy investigation, and I'm 
not passing judgment on it," the di
rector. Paul·LouisArslanian, said 
the other day. "But if I were in 
charge of the investigation, based on 
the evidence so far, I don't think I'd 
be coming to a different conclusion 
than the one'they appear to be draw
ing." 

.Mr. Arslanian does not hesitate to 
take issue with the National Trans· 
portation Safety Board in Washing
ton when he thinks it is wrong. ' 

He did so just last summer, when 
the French agency took vigorous ex
ception to an N.T.S.B. report attribut
ing the 1994 crash of an American 
Eagle turboprop plane in Indiana to 
inadequate information from the 
plane's French manufacturer and' 
French aviation authorities about 
the difficulty of Hying the plane in 
heavy icing conditions. Those condi
tions existed on the day of the crash 
which took the lives of all 68 aboard: 

"We were in complete disagree
ment on that case, and 'we did not 
hesitate to say so," Mr. Arslanian 
said, recalling that the French agen
cy, the Bureau Enquetes-Accidents 
had criticized the American pilots 
and air traffic controllers for ignor
ing advice that was available on han
dling the French-made plane, an 
ATR-72, in icing conditions. 

But in the case of Flight' 800, the 
Boeing 747 that blew up off Long 
Island on July 17, killing all 230 pe0
ple aboard - including' 42 French 
passengers - Mr. Arslanian said he 
concurs with N.T.S.B. 

He and his inv~~tigators' have' 
worked with the American investiga
tors since July .. trying to learn the 
cause of the disaster. Based on their 
examination of the evidence and his 
own 'observations, Mr. Arslanian 
said that without some piece of the 
plane proving otherwise, it was prob
ably a mechanical problem that led 
to the explosion of the plane. 

In France, where the /powerful 
American commercial aircraft in
dustry is seen as a ruthless rival, a 
conclusion of mechanical failure 
would be seen as a blow to the Boeing 
Company, which built the plane. 

Would Mr. Arslanian be as confi
dent of the integrity of the American 
investigation if the Flight 800 plane 
had been an Airbus manufactured in 
Toulouse instead ofa Boeing made in 
the U.S.A.? 

"Accident iJ'ivestigations have 
nothing to do with national pride," he 
said. "The sole objective of air acci

'dent Investigators around the world 
is improving safety. That doesn't 

..!!lean~.:~'.~_disagree at times_ 
abOut the safety lessons that should 
be drawn. as we did in the case of the' 
American Eagle plane," ..; 
, Mr. Arslanian met last month with: 

representatives' of the families of, 
French victims of the Flight 800" 
crash and told them that mechanical,. 
failure appeared to be the most likely 
cause of the disaster. At the time,' 

.some of the French families were, 
inclined to believe reports that an. 
American Navy missile had accideflo" 

. tally brought down the plane and th'at, 
AmerICan officials were covering up" 
the' incident. . 

"That wouldn't be possible," Mr.·, 
Arslanian said. "Think of how many.: 
hundredS of Navy people would have· 
to be involved ina coverup, Ameri
cans talk too much for that." 

Like his' American counterparts, 
Mr,Arslanian noted that the investi
gators would keep looking for pieces 
of the plane, hoping to find one that 
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finally unlocked the mystery. But. he. 
concluded, "I think that for all praC7' 
tical purposes, the investiga~;....n is. 
over." 

An official not shy 
about disagreeing . 
with Americans is in": 
step, so far. '. 

With about 95 percent of the plane' 
recovered from the ocean floor and 
the pieces reassembled in a hangar:: 
on Long Island, N.T.S.B. and FederaL 
Bureau of Investigation officials 
have not formally ruled out a bomb 
or missile. .'.: 

But officials of the safety board le~,. 
it be known that they were leaning 
toward the theory that the plane was-. 
destroyed by an explosion of a nearl~" 
empty center fuel tank after fumes., i 

were ignited by a spark of static.. 
electricity from a fuel line. They 
recommended to the Federal Avia~v 
tion Administration ways to prevent., 
such an explosion in the future.~; 

Its French equivalent will wait uno;, 
til the FAA. has ruled, Mr. Arslan-. 
ian Said. ," 

A French Investigating magis-_ 
trate, Judge Chantal Perdrix. heads 
an independent French judicial in.. 
quiry into the Flight 800 accident. ~ 
Judge Perdrix has not made any 
public statements about the state of 
her investigation, but Mr. Arslanian 
said: 

"We are, of course, in communica
tion, but our objectives are not the', 
same. A criminal justice investiga-' 
tionl06ks primarily at who was re- , 
sponsible for the accident, while we . 
look at what happened and what can 
be done differently to make sure it 
doesn't happen again." 



'.1 
~. 

.. 

blindness" . really be"long on your 
side. But even if you got good at the 
game, you would be playing on your 
opponent's field and thus buying into 
his position, and why would you want 
to do that? . 

It would be far wiser to refuse the 
lure of "fairness," "merit" and 
"equality," now code words for ig
noring the effects of the long history 
of racial oppression. Let's be done 
with code words and concentrate on 
the problems we face and on possible 
ways of solving them. Those who 
support affirmative action should 
give up searching for theoretical con
sistency - a goal at once impossible 
and unworthy - and instead seek 
strategies with the hope of relieving 
the pain of people who live In the 
world and not in the never-never land 
of theory. 

rs stop as.king, "Is it .falr or is 
. .. 	 it· reverse racism?" 

and start asking, 
·"Does it work and are 
there better ways ofe doing what needs to be 

. done?" Merely. asking these ques
tions does not guarantee that affir
mative action will be embraced, but 
It does guatantee that thtahell game 
of the search for neutrIF principle 
will no longer stand between us and 
doing the right thing. 0 

Stanley Fish, a prOfessor of English 
and law at Duke University, is author 
Of "Professional Correctness: Liter
ary Studies and Political Change." 
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/Richard Cohen 

Affirmative 
Action: 

.; 

Speak 
Plainly 

H the first casualty of war is truth, 
then the fllst casualty of the debate 
about affirmative action is language. 
By way of: evidence; r submit the 
statementof.;Milrk Rosenbaum, a civil 
rights lawyer who bailed a recent 
pro-affirmative, action judicial decision 
in California: "This decision ..• cW
feats the efforts to take government 
out of the business of eliminatulg 
discrimination." In other words, ~ ~t 
k~~ ~ov~rn,me~t in the busine~.<jf 
usmg discrunmatlon to battle discrim
ination. '. 

, Whatever its virtues-and they ~re 
not negligible-affirmative action al
ways has been plagued by a reli.l~
tance to use the English language as 
God, Shakespeare and Mr. Traeger, 
my high school English teacher,in
tended. The fact of the matter is that 
about the only way you can ensure 
that certain minorities get into, say, 
the California university' system in 
anything approaching their proportion 
of the general population is to ensure 
that others are not admitted. This is 
discrimination, and a lot of people-in 
fact .. a majority of Califomians in the 
last election-said they did not like it 
one bit. ~ 

This reluctance, this downright jn
ability to speak plainly, plagues all 
sorts of affirmative-action programs 
and results, even at the higheSt 
levels, in sOme low comedy. We had 
the example just the other day of 
President Clinton realizing literally I\t 
the eleventh hour that his new Cabi
net lacked a Hispanic. The former 
New Mexico congressman, Bill Ric~-, 
ardson, had just been named U.N. 
ambassador. but that's not quite" a 

Cabinet post. So at a meeting tllat 
lasted until after midnight, and intb 
the day when Clinton was scheduli!d 
to announce his appointments, the 
president got a bright idea: Federico 
Pena for energy secretary. ' > 

Does Pena know anything a~ut 
Energy or energy? Not really. Does 
he know anything much about being a 
Cabmet secretary? Here again tlte 
answer is not much. He has been the 
secretary of transportation and was 
scheduled to leave the administratibn 
without; as, far as 'imyone could te)}, 
the White House expressing much 
regret. .:< 

In fact, Pena is best remembered 
for scurrying down to Florida to 
praise Valujet after one of its planes 
plunged into the Everglades. For a 
moment, you would have thought he 
represented the airline industry and 
not-or not also-you and me. 1 

The president now has a Cabinet 
with the requisite everythings-al
though it is a bit short of talent. Janet 
Reno, chosen originally because she is 
a woman, remains a woman and not 
much of an attorney general. aViI 
libertarians will note that she uSed 
her one appearance before the SU

, preme Court to advocate yet greater 
expansion of police powers-in this 
case, the right to order all passen
gers, not just the driver, out of. ~ 
stopPf!d automobile, including I;be 
aged and the infirm. Some memQeJ'S 
of the Supreme Court were approPfj
ately appalled. ,'" 

Div~rsity, is a noble goal, but ii}e 
purswt of It can get both silly ankI 
dangerous. At the start of his fir~t 
term, Clinton wanted a Cabinet that 
looked like America. He dropped that 
language this time around, but not, it 
seems, the goal. Regardless, the idee 
is preposterous. ' . ' 

Of the Cabinet's 14 members, Afti
can Americans (3) are overrepresent
ed and so are Jews (2). Women (4) ~re 
sorely underrepresented and so are 
Hispanics (1). The Cabinet has no 
Asians, no Muslims and no acknow~
edged homosexuals. It's not America. 
It's a political concoction-and sO it 
should be. • 

Diversity in politics is not a new 
idea. In many American cities, tickets 
had to be balanced-Italians, Jews', 

Irish, African Americans, Hispanics, 
Poles, you name it-and the exercise 
was supremely cynical. But it ne';:!r 
posed as anything other than what it 
was. 

Nowadays, though, a pretense is 
made about merit, and so we hilv~ 
witnessed President Bush's ludicrous 
praise of his Supreme Court nominee, 
Clarence Thomas, or President Clin
ton's midnight discovery that Feder .... 
ico Pena, lacking any experience 
whatever in the energy field, is the 
best person in all the U ,So of A. to run 
the department. , '; ) 

The result is that language itself 
gets corrupted. The obvious is de
nied, The word discrimination gets t~ 
be used only one way-majority 
against minority-and even those la
bels get used where, as in some laC<l1 
situations. they do not apply. (In 
Washington, D,C., the majority is a 
minority.) , ' 

As when dictatorships are called 
people's republics or firings disguised 
as layoffs, you get the sense that 
something important and ugly is being 
obscured. In the case of affirmative 
action or, often, diversity, it's that 
certain people are being chosen oyer 
other people on the basis of race Or 
sex. That-no matter who does it a,1)<1 
for ~hat reason-is discrimination; 
and It used to be considered wrong. 
To call it anything else is an abuse of 
language-in other words, a lie. 



TITLE: Workplace Issues: Mediation can cut time, cost of employee 
The EEOC's Detroit office launches process to help reduce tension, 
arrive at solutions. 
BYLINE: Aram Kalousdian 
DATE: 03/03/97 
SOURCE: The Detroit News; DTNS 

(Copyright 1997) 

The Detroit district office of the Equal Employment Opportunity 
Commission has achieved an 80 percerit resolution rate with employment 
discrimination claims in its alternatIve dispute resolution service. 

A typographical error resulted in the resolution rate being 
incorrectly reported in an article in the March 3 edition of 
Strategies~ 

The program was created as part of the Administrative Dispute 
. Resolution Act passed by Congress in 1990. 

Business and government employers are seeking alternative methods 
of resolving employment discrimination claims in .an effort to lower 
the costs of litigation. 

The U.S. Congress passed the Administrative Dispute Resolution Act 
in 1990 to allow employers to go to the U.S. Equal Employment 
Opportunity Commission (EEOC) for mediation in workplace disputes. 

The process is designed to eliminate or reduce the tension and. 
adversariness inherent·in traditional investigation.and litigation, 
says Rosalie ·Tucker, the alternative dispute resolution coordinator 
for the Detroit district office of the EEOC. Alternative dispute 
resolution methods stress developing a solution rather than attacking 
the other side. Tucker explained how the program works. 

Q:How are employee complaints resolved under the EEOC's 
alternative dispute resolution program? 

A:The commission uses facilitative mediation because it's neutral 
and unbiased and never cuts off the claimant's access t6 federal 
court. A disinterested neutral party, the mediator, draws the 
disputants toward resolution. 

We try to get newly filed charges of discrimination before they 
get into the normal processing system. Normal charge processing 

lawsuits: ( 

{/ tf 
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Arbitration 

J Court Bars Race Bias Claim Filed 
After ArbHrator Ruled on 'Discharge 

A
race'discrimination suit against the Coca-Cola 

, Bottling Co. of New York must be thrown out of 
court because it. has already been resolved by an 

arbitrator pu~uant to a collective bargaining agree
ment, the U.S. District Court for the District of Con
necticut has ruled. ' 

Judge Peter C. Dorsey dismissed Victor M. Almon
te's claim that he lost his job due to race discrimination 
in violation of the Civil Rights Act of 1866 (42 U.S.C. 
1981), finding that after an arbitrator reinstated him 

, with back pay Almonte. could not show that he suffered 
an adverse employment action (Almonte v. The Coca
Cola Bottling Co. of New York Inc., DC Conn, No. 
3:95CVOI458,3/11/97). 

"Having prevailed in arbitration plaintiff may not 
now seek to recover a second time" the court wrote.' . 

Henry A Platt, an attorney .with the Washington, 
D.C., law office of Schmeltzer, Aptaker & Shepard, who 
represented Coca-Cola, said the ruling represents "a 
big move, a big change in the law," because the, case 
arose under an arbitration clause contained in a collec
tive bargaining agreement. Platt said he was not aware 
of any federal court that has reached a similar ruling. 

Arbitration expert and union attorney W. Daniel 
Boone, of Van Bourg. Weinberg. Roger & Rosenfeld in, 
Oakland, Calif., - agreed that the caSe is novel, but 

_. add~_g; "let's!lopeJt's unusual", 
"It strikes me as a bad decisIon," Boone said, be

cause it disregards Supreme Court precedent and "it is 
prejudicing an individual because that individual is a 
member of the union." 

Burton S. Rosenberg, who represented Almonte, did 
'not respond to telephone calls by BNA's deadline. 

Worker ComplaIns of Race Bias. Almonte worked as a 
laborer for the Coca-Cola bottler in East Hartford, 
Conn., the court wrote, and was covered under a collec
tive bargaining agreement between the bottler and Lo
cal 1035 of the Teamsters Union. 

According to the decision, Almonte alleged that in 
1994 a white employee was allowed to select his work 
assignment but Almonte was not. When Almonte com
plained, he was asked by a supervisor to leave and waS 
denied the chance to talk to a union steward, he alleged. 
The police were called, and Almonte was charged with 

, criminal trespass. He was subsequently fired in October 
1994, the decision said. . 

The matter was arbitrated, and Almonte presented 
evidence that white employees were given preferential 
assignments' and that two supervisors said they in
tended to get all the black employees fired, Dorsey 
wrote. The arbitrator found the bottler and thesupervi
sors engaged in racial harassment and discrimination 
and reinstated Almonte with back pay and benefits 
March 1995. 

About five months later, Almonte and another em
ployee were suspended and then fired for fighting, dis
honesty, and falsifying records, the court said. Almonte 
brought suit :under Section 1981, a Reconstruction-era 
statute that prohibits unequal treatment due to race, 
and also brought state claims alleging various torts. 
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According to Dorsey, Almonte did not distinguish 'in 
his case between his 1994 and 1995 terminations. But, 
"to the extent that plaintiff seeks recoverY for the Octo
ber, 1994 termination itself, his claim is barred and 
summary judgment is therefore granted to defendants." , 
The court then traced the evolution of Supreme Court 
cases dealing with arbitration to grant the bottler's mo
tion to dismiss Almonte's remaining Section 1981 
claims on grounds that the collective bargaining agree
ment required such claims to be submitted to arbitra
tion. 

Supreme Court Arbitration Rulings.- Dorsey noted that 

the high court has treated arbitration clauses negotiated 

by unions differently than arbitration agreements to 

which employees personally consented. 


Employees required to arbitrate under a union con

tract . have been permitted to also bring a private claim 

in federal court, the court noted. 


In 1974, the Supreme Court inAlexanderv. Gardner

Denver ruled that an employee who submitted his 

workplace race discrimination claim to arbitration pur

suant to a collective bargaining agreement was not pre

cluded from also suing his employer in federal court un

der Title VII of the Civil Rights Act of 1964 (7 FEP 81). 


The decision was followed in, 1981 by a Fair Labor 
Standards Act case; Barrantine v. Arkansas-Best 
Freight System Inc., in which the Supreme Court held 
that employees were not required to submit their claims 
to arbitration despite a ,maijdatory .arbitration clause.in 
. their collective bargaining agreement. .. [Al union that , 
negotiates ,a,CBA {collective bargainingagreementJor ' 

,represents an employee in a CBA arbitration may not 
zealously pursue the employee's rights" if the employ
ee's rights are at odds with the union membership's, 
Dorsey wrote of the Barrantine decision, and therefore 
the high court permitted the unionized workers to take 
their FLSA claims to federal court. 

In 1991, Dorsey continued, the high court in Gilmer 
v. Interstate/Johnson Lane Corp., ruled that an arbitra

tion clause barred an employee from bringing an Age 

Discrimination in Employment Act claim, but distin

guished its ruling from Gardner-Denver, in part, be

cause Gardner-Denver involved arbitration contained 

within a collective bargaining agreement. 


Austin Cited with Approyal. In his decision, Dorsey 

cited with approval a 1996 decision of the U.S. Court of 

Appeals for the Fourth Circuit, AustiO v. Owens

Brockway Glass Container Inc., which held that an em

ployee alleging gender and disability bias was required 

to arbitrate her claim pursuant to her collective bargain

ing agreement (151 LRRM 2673). The Fourth Circuit 

wrote that "[w]hether the dispute arises under a con

tract of employment growing out of securities registra

tion application, a Simple employment contract, or a 

collective bargaining agreement, an agreement has 

been made to arbitrate the dispute" and if the agree

ment' is voluntary, "it should be enforced." The Su

preme Court declined review of the case later the same 

year (153 LRRM 2960). ' 


Dorsey concluded that Almonte "does not dispute 

that the CBA expressly prohibits discrimination as' de

fined by federal law and provides for arbitration of any 

violation," Dorsey wrote. Becaus~ Congress has en

couraged the arbitration of Section 1981 cases, "Plain

~~;"""_-"',J..-_ ,> 

tiff therefore cannot carry his burden under Gilmer," 
the court ruled. . . 

, , ' 

Dorsey also granted summary judgment to the bot· . 
tier on Almonte's state law claims. ' 
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takes more than one year on average. So, obviously, if you can get a 
case settled in 67 days, which was the average amount of time for a 
settlement in the EEOC pilot project, you're that 'much ahead. 

As soon as charges are ,filed, we ask the parties if they would be 
willing to participate in facilitative mediation. It's important to 
get them early before people's emotions become even more volatile and 
they've dug their feet in .the ground. ' 

Q:What are your goals for the program? 

A:Our program started up just this year. We have had more than 50 
requests for mediation from employers this month (February), and 24 
of those have been concluded. Eight percent were resolved. We've 
asked both parties to-evaluate the process, and everyone has been 
overwhelmingly enthusiastic. 

I want to provide as many opportunities as possible to employers 
and employees to reach a mutually satisfactory resolution of their 
disputes. By doing that, the agency's pending workload will be 

. reduced, so that the investigators can focus on cases that cannot be 
resolved through the program or with cases inappropriate for this 
process. 

Q:What is the step-by-step process for facilitative mediation? 

A:This is an absolutely confidential process~ Whatever is said in 
mediation is not to be repeated, any notes taken are destroyed, and 
the mediator cannot b~ called to testify. 

The key to facilitative mediation is trust in the mediator. This 
is crucial. Then each party is willing to confide things they would 
not want the other side to know. The mediator will hold these things 
in confidence, but it helps the mediator work toward a resolutio~. 

In order to be absolutely neutral, the Detroit district office 
does not do its own mediation. I refer the parties to qualified 
mediation organizations in the community. The part~es have to arrive 
at their own resoiution, but they are aided in doing so by the 
mediator. 



f 
(.The mediator decides how things will progress. After each side 

speaks, the mediator will say what he or she understands the issues 
to be. The parties will agree or disagree. If they disagree, then 
they will further clarify. Then the mediator will talk about the 
issues, usually one at a time, until they can get to a resolution. 
If they can't get resolution, ~hey will move to another issue. They 
might come back to the first issue. 

The mediator may decide that it would be productive to speak to 
each side privately. This is called private caucusing. 

During this private caucus, possibilities for settlement can be 
raised. The parties can confide things that they don't necessarily. . 

want the other side to know. They can confide their bottom line. 

This discussion and caucusing will continue with the guidance of 
the mediator, who will keep communications flowing until a resolution 
or impasse is reached. The mediator is skilled at bringing the 
parties to a resolution. 

The mediator uses what is called realit~ testing io deal with 
unrealistic expectations that people bring to the table. In true 
reality testing, each side can see the strengths and weaknesses of 
its case and possible risks that it would be taking if it allowed the 
matter to go further. 

If a resolution is reached, it's put in writing. They sign a 
settlement agreement, which is a binding legal contract. If a 
settlement is not reached, at least each side clearly understands 
where the other side is coming from. So, really it's a win-win, even 
if it doesn't end up g~tting settled. 

Q:How is the mediation program different from the EEOC's standard 
method for handling discrimination complaints? 

A:In the mediation program, the parties get together with a 
mediator early oni tal,k through the disputei and try to resolve it 
before a lot of time has passed, a lot of money spent, and people 
become entrenched. 

Normal charge processing is a lengthy process. The commission has 
the right to dismiss a case at any point if it feels that there 
doesn't appear to be evidence of a violation. We enforce: 



* Title VII of the Civil Rights Act of 1964. 

* The Age Discrimination in Employment Act. 

* The Older Workers Benefit Protection Act. 

* The Equal Pay Act. 

* The Americans with Disabilities Act. 

If we decide that there has been a violation of the statute, we. 
will issue a "cause determination" and ask the parties to voluntarily 
conciliate. Hopefully, the employer will give whatever remedy is 
required. If not, the commission either will sue the employer in the 
public interest, and on behalf of the claimant or will. issue a right 
to sue .so that the claimant can go into federal court. 

They have 90 days to go into federal court to file a private 
lawsuit. When we dismiss a charge, we always issue a right to sue. 
A claimant always has access to federal court. 

Aram Kalousd ian, an Ann Arbor-based free-lance writer, 
interviewed Rosalie Tucker for The Detroit News. 

Rosalie Tucker 

Age: 58 

Occupation: Alternative dispute resolution coordinator, Detroit 
district office of the U.S. Equal Employment Opportunity Commission 

Experience: Tucker has worked' as an investigator and supervisor at 
the EEOC since 1979. She worked ina law firm for,a period in the 
1980s where she responded to EEOC and Michigan Department of Civil 
Rights complaints. 

Education: Bachelor of science in humanities with a concentration 
in English and art history at Wayne State University; master's in 
education from Marygrove College; post-master's specialist 
certification in gerontology from Wayne State University 

Family: Two sons, two daughters-in-law and one 16-month-old, 
granddaughter. 

. " 



TITLE: PUBLIX LAWSUITS MAKE ONLY BLIP IN EARNINGS 
BYLINE: Brad Kuhn of The Sentinel Staff 
DATE: 03/04/97 
SOURCE: Orlando Sentinel; ORSE 

(Copyright 1997) 

Settling one of the country's largest gender~bias lawsuits put 
only a small dent in Publix Super Markets Inc. earnings last year. 

The L~keland-based grocery cihain reported a 9.5 perc~nt 
increase in profit to $265.2 million. That came on an 11.1 percent 
gain in sales, to $10.4 billion. 

Earnings included a $46.4 million charge from Publix's $81 
million settlement of a gender-bias class action and separate Equal 
Employment Opportunity Commission charges of racial bias. 

Publix,the state's largest private employer, admitted no 
wrongdoing in its gender- and racial-bias settlements, announced in 
January. 

The 1996 profit translated to $1.20 a share, compared with 
$1.07 a share, or $242.1 million, in 1995. 

Publix stock, previously valued at $20.75, was recently 
evaluated by an independent appraiser and increased to $21 a share. 

Fourth-quarter and other financial details will' not be 
available until the company files its Form 10K with the Securities 
and Exchange Commission on March 28. 

Publix is a privately owned company, but it is required to file 
its financial results with the SEC because of its employee stock 
ownership plan. 
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Advice 'for Employers Responding to EEOC'Bias Charges: j, 

EmployerS responding to EEOC In employers should determine, there- In writing the statement, employers After the conference, employers 
vestigations of bias charges should. fore, when the emplQyee first received should "talk In general terms rather, should write a letter to EEOC about 


thoroughly Investigate the allegations notice. . than specific terms" about the reasons any matters which arose In the con- : 

before submitting a written position Since the flUng deadline may be ex- for their actions. Several reasons may ference that were not addressed In 

statement, a management attorney tended for equitable reasons, a claim underlie an employment decision and the)r position statements, WIlliams 

advises. Hastily prepared responses can be pursued even If filed after the employers should not narrow their recommends. At this stage In the 

can come back to haunt employers, 300-day period. Employers should be defenses, Williams explains. charge processing, employers 

warns Douglas L. Williams. counsel to sure they have put "the right posters In Employers "get to decide and· shouldtakethestancethattheyare 


the appropriate place," he says, be- should decide" the scope of EEOC's trying to help EEOC arrive at the 
cause one basis for extending the filing Investigation, Williams stresses. For' truth, he says.

"Employers get to , time Is that an employee was unaware Instance, If the charge Involves one Setdements and Releases 
of his or her rights under federal EEO branch or one supervisor of a com- If an employer's Investlgatlon~decide and should. laws. Even Ifa charge Is filed late, EEOC pany, limit the agency Inquiry to that reveals some factual basis for the 


decide the. scope of may still cond~ct an Investigation, Wil- branch or that supervisor's relevant. charge, a key factor In reaching a 

IIams says, pomtlng out that failure to decisions, Williams suggests. EEOC . settlementis whether the employee


EEOC's investigation." meet the 3()().day filing d;adline only can Investigate matters that can "rea- currently Is working. Ii so, the em

bars the employee from filing a suit In sonably beexpected" to flow from the . pioyer may beable to settle quickly, 


the firm of Vorys Sater Seymour &. federal court. , charge a!ld employers want to keep says Williams. Employers may also' 
, Pease In Columbus, OhiO, and an a(l- Written RespoD8e8 Are Critical that Investigation as narrow as po.-. want to quickly settle charges that 
Junct professor atthe Ohio State Unl- Employers' written position state- sible, Williams says. " ., couldleadtoclas.-wldeallegatlons, . 
verslty law school, at a recent pro- mentslnresponsetoEEOCchargesare EEOC has broad access to'informa- he adds. ' , , " 
gram on employment and labor rela- critical because they set the fr:ame- tlon and extensive subpoena power,. Employers should not 'use " 
tlons law In New Orleans sponsored work for the Investigations and the says Williams, which ·Is why employ-: EEOC's settlement form because It I 

bytheAmerican Law Institute and the e~ployers'defenses,Willlamsexplalns. ers want to reach agreement with only settles the charge flied with' ,:' 
. American Bar Association. If httle care Is put Into preparing these EEOC on the scope of the charges EEOC and leaves employers open., 

The statements should narrow responses, they may be used against being Investigated and the extent of. to other claims by the employee, '" 
EEOC's scope of Investigation while', employers later at trial, he wam~. EEOC's Investigation. , , WIlliams warns. "The last thing you ;". 

not being so detailed that employers," Employers~houldconductthelrown. Informal Fact-FInding Conferences " want to do Is to settle a race bias , : l ' 


are later nrevented from pursuing full Investigations of the charges be- EEOC I tl t' h d charge only to be faced with a 
... . 'f writl t th I f h nves ga ors may sc e •. f I h .. .'. !
certain defenses at trial. Williams ore ng ou e r reasons or ,t e ule Informal fact-finding conferences wrong u disc arge suit, he says. ' 
maintains. employment deciSions, Williams h th tI bitt • Employersshouldsecureageneral" 

. stresses. If an employer cannot con- were e par es ,may r ng a or releasewiththeemployeeagreelng'·1 

Timely Allng of EEOC Charges duct a full Inquiry within the' time neys. An employer s position paper, to settle all claims agaInst the em- " 


Under federal law, charges must be granted by EEOC, It should ask for an should be flied before any fact-flnd- .' ployer. he concludes. ' " , 

flied wltttln 300 days of the last ad- extension. If the requestls denied, take Ing conference, Williams states. Wit- ' , • 

verse employment action. The filing the extra time anyway, says Williams, nesses, If any, should be prepared AdIIpttIdtromlnfotmlllJOnpub/lshtldby1Jl;ta.r

:\'/', deadline starts to run when an em- adding that employerS are better of( for the conference, he says, adding 01 NlItJoMI M.Ult, Inc.. '23' 3SIh sr-t, N.W... 

ployee Is first aware of the adverse doing this because "the facts are never that a brle~ meeting ,outside the wuIItJgton. D.C. 20037. 

action, even though It may actually as clear-cut" as one phone call to an investigator s offlce Is not enough 
occur later, Williams says, adding that employee's supervisor mIght suggest. preparation. ".~'-
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-Clinton Defends Immigration,A£firmative 

"'~A~~onin ~li£ornia S~h'"-'~'-'~--"--

'~:""'--'-:k:".· . ·4··' .' 	 "."...... ' ~... ~~ ..." . .... . . -

'.~;"-"-'-'- ._---- .. 	 lingual eduaition as divisive anct Slld an cbiJ
dren should be taught in English, but be did--------~----------------I not make an anti-immigration Speech. ,. By William Claiborne \ 

" " • Was/IingIGII Poet Sl.llfWriIa' ' , ' , Clinton told his warmly applauding audience' 

of about 12,000 here that "we should never, ' 


."MONTEREY. Calif., Sept. (-President! ever, ever permit ourselves to get into a post.
~ton today strongly defended affirmative ao- ': , lion wbere we forget that almost everybody
tion and immigrant rights on the home turf of ' 

.- of his would·be Republican rivals. Califor ; ~ ~-'~ ~.;, and'~~-
!iii Gov, Pete Wilson. who has taken a bard i America is a set of ideas and values and amic

lif1e stance on both issues. I tions that make us strong."

: On a day in which the leading Republican ~ Similarly, Clinton said, while some affinna~ 

"presidential hopeful, Senate Majority Leader , , tive action programs need reform, "we are a 

""Ro1iert J. Dole (Kan.), called for making Eng , better, stronger country because we have 

'!iSh,the official language of the nation, Clinton made a conscious effort to give people. without 

decried politicians who he said seek to lay regard to their race or gender, an opportunity
°blatite for middle-class economic anxieties on to Jive up to their God-given capacities."

'immigration policies and programs aimed at . Clinton, who bas acknowledged,that it wiD 

ensuring minorities jobs and higher education ! be difficult for him to win reelection without 

"(lppOrtunities through race and gender prefer- carrying California, said he opposes race- and

'ences. ' gender-based quotas and any other form of re


, :; . "'There are people who wiD teD yOu that the verse discrimination. 
, teal reason middle-class wages are stagnant is The last time Clinton weighed in on a major

'".. 
"~--'-"'-----'-'" , " California issue was in 1994, when be opposed 


that ••• we have too many immigrants, or that the Proposition 187 ballot initiative aimed at 

affirmative action is destroying opportunities cutting off most social services for illegal inuni:" 

for the middle class," Clinton said in a speech grants. Voters approve<! the measure by 59 to 

, commemorating the opening of the new Ca1i , 41 percent, although it bas been blocked by 

court appeals., ' 
fornia State University at Monterey Bay. 


Later, addressing a Labor Day picnic at 

Pleasanton, Clinton returned to the theme, as I Arecent ~~~ poD by Ute Field politicai 


research group &bowed that California voterssailing "this crazy idea" of trying to convince I 

support by a 2 to 1 margin a new ballot initia· ' middle-class voters that their wages are not 
tive to end an race and gender preference pro- , rising because of affirmative action and immi
grams in hiring and contracting. The Field poDgration. " , 

: also showed that only 31 percent of California , "'This country got wbere it is because we 
.. voters are inclined to vote for Clinton.worked together, we pulled together••• , This 

Clinton said that decisions made in the BeltCOUiltry neve.r got anywhere by being divided 
60 to 90 days as Congress resumes "wiD deteragainst one another: he said. m:ne what kind of country we're going to be in •Wilson was campaigning out of state' today 
the 21st century,-' 	 '.and was represented on the speaker's platform 

"'Now there will be plenty of things for us to ' at the new university by Lt. Gov, Gray Davis, a 
disagree on. but at this moment our uatioaal :Democrat who praised the administration's, 
security in the [next] century depends OIl our,, base conversion efforts. The university is be- ' 

,-'-'-"-""---,-,-""".. -,:,,~_.._,,__L agreeing to iiwest in OlD' people, and to 8fOW 
ing built on the recently closed Fort Ord Aim.y our economy, and to puB our c:ountry together . 

, base. , :' " ,. ',. . ' ,',' . as we balance this budget: Clinton aaicI. 
While there may be sOme problems in both ' He praised the new state university here as ': 

, immigration and affirmative action policies; , a model of such bipartisan cooperatioo ill mili- ,: 

Clinton said, more effort is needed to bring tary base conversioa. ' 

Americans together in correcting the prob- ' \",.~~ !'._ '_" __ ·-'.t"':~ L ~ '~_~:J," 

)ems instead of divisively attacking the pr0
grams and proposing draconian solutions.: 


Most GOP candidates haw. attacked 6
~ action, which they say often results in , 

reverse discrimination. Wilson bas called for' 

denying social services to illegal immigrants 

and penalizing employers who hire them. Dole, 

in his Indianapolis s~~ today: a~~~ bi
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San Diego Officials Brace 
for Protests Over Abortion 
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By TONY PERRY, TIMES sTAff WRITER 

SAN DIEGO-Mayor Susan Golding said Monday 
that if anti-abortion protesters attempt block- . 

ades·at abortion clinics during next week'sRepub- . 
lican National Convention here, police will act 
"swiftly and decisively" and may use the contro- ' 
versial tactic called "pain compliance." 

But leaders of Opera.tion ·Rescue, one of the 
nation's most aggressive anti-abortion groups, said 
they would not be deterred by the threat of arrest 
or the possibility that police will use a martial arts' 
weapon called a nunchaku to inflict pain on pro
testers who refuse to move away from clinics or. 
doctors' homes. 

"If the San Diego police want the world to see 
them torturing Christians who are trying to save 
babies, then shame on them," said Troy Newman, 
hea<l of Operation· Rescue's San Diego County 
branch, . 

At a news conference called to discuss security 
issues for the convention, which starts Monday, 
Golding said, "We welcome everyone having the 
chance to exercise their right to free speech," But 
she added that if anti-abortion activists "move· 
beyond that to inhibit .ot~ers from being able to 
exercise their rights, we' will take action, very 

. swiftly and decisively." 
Golding's declaration came amid rising tension 

bet....;een the two sides in the abortion controversy, 
which have been girding for possible conflict dur
ing the convention. 

The mayor also announced that California High
way Patrol officers will assist San Diego police in 
keeping order during the convention. Although 
declining to provide details, Golding said that, in 
response to the bombing at the Olympics in Atlanta, 
San Diego officials have decided to increase secu
rity at "all public sites in [the city 1 for the 
convention." . 0 0 

Operation Rescue members staged protests at 
abortion clinics during the 1992 GOP convention in 
Houston. A slow and equivocal response by local 
authorities was later blamed by the abortion rights 
movement for encouraging the protests to intensify 
in the city during the convention and afterward. 

For this year's GOP gathering. Operation Rescue 
leaders opted not to use the official "protest zone" 
set "side across the street from the convention.hall 
and have mocked the whole idea of such a site. 

Operation Rescue has announced it will hold 
nightly rallies during the four-day convention at a 
church in nearby Lemon Grove, as well as daily 
"street activities." 

"I can't rule out the possibility of sit-ins or res
cue,." said Jeff White. California director of Oper.
atIon Re~cue. "Sit-ins are an honorable form of 
American protest." 

Representati\'es of Planned Parenthood and 
othe:- health clinics that pro\'ide abortions met. 
recer.tly with San Diego police. local prosecutors 

and the U,S, attorney's office to request "100% 
enforcement" of federal and local laws protecting 
abortion clinics, 0 

A federal law makes it a crime to block access to a 
clinic offering reproductive health services, A local 
ordinance requires protesters to stay eight feet 
away from employees or clients entering or leaving 
a clinic .. 

Another local ordinance makes it illegal to picket 
in front of a doctor's home. And court injunctions 
remaining from previous clashes require protesters 
to stay 100 feet or more from certain San Diego 
clinics, 

"We're definitely prepared for. whatever might 
happen," said Ashley Phillips, chief executive 
officer of WomanCare, a clinic that has been tar
geted for protests in the past. 

Like many big cities, San Diego has seen its share 
of abortion protesters. In the late 1980s, dozens 
were arrested while attempting to block the 
entrances to WomanCare and-'d'ther clinics, Faced 
with demonstrators who went limp and refused to 
move, police used nunchakus, 

A nunchaku, which is illegal for anyone other 
than police to possess, consists of two 12-inch plas
tic rods connected by 4 inches of braided nylon 
cord. When applied to the wrist or arm and given a 
twist, a nunchaku can cause intense pain that is 
intended to force protesters to move under their 
own power. 

The rationale for using nunchakus is that carry
ing or dragging protesters could lead to injuries, 
particularly back injuries, among police officers, 
Anti-abortion protesters called the weapons cruel, 
but San Diego courts upheld their use as 
appropriate, 

San Diego police, with the blessing of the City 
Council, carry nunchakus as part of their everyday 
gear:San Diego is one of the few departments to use 
them; the Los Angeles Police Department does not. 

o San Diego Police Chief Jerry Sanders said Mon
day that if protesters block access, trespass or oth
erwise break the law, police officers will first ask 
them to leave voluntarily, 0 

"We will do everything we can to avoid arrestS," 
Sanders said. "But if we need to, we will arrest 
people. We give officers the tools they need," 

Asked about using pain compliance on anti
abortion protesters, Golding, who supports keeping 
abortion legal. said: "If they violate the law, the 
Police Department will take whatever action they 
deem necessary." . 

Abortion clinics have been training hundreds of 
volunteers to help keep clinics open if they are the 
targets of sit- ins or blockades. 

Operation Rescue is arranging motel rooms for' 
followers coming from om of town. 

"We're going to pull out all stops to expose the 
evil of abortion." :\ewman said. "We're going to 

. show the gruesome truth about abortion in the 
streets of San Diego." 
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THE REPUBLICANS 

Platform UnitActs on Illegal Immigrants' Children 

By DAVID E. ROSENBAUM 

SAN DIEGO, Aug. 5 - A group of 
25 Republicans from across the 
country, wrestling with issues like 
abortion and immigration, voted to
day to endorse a proposed constitu
tional amendment that would deny 
United States citizenship to children 
born to illegal immigrants. ' 

The 25 are members of the individ
ual rights subcommittee of the par
ty's Platform Committee and' are 
charged with writing the sections on 
abortion, immigration, affirmative 
action, gun control and sev~ral other 
controversial issues. Five other sub
committees worked today on other 
issues. 

On the question' of abortion, the 
subcommittee's main goal was to 
write a plank that would not provoke 
a floor fight at the Presidential nomi
nating convention here next week. 

Under the Constitution, anyone 
born on American soil is automati
cally entitled to citizenship. Repre
sentative Bill McCollum of Florida:, 
the sponsor of the platform's" pro
posed citizenship plank, said he 
wanted to stop "people coming 
across the border just to have ba
bies... · 

Betty Fine Collins, a delegate from 
Alabama, agreed. "We've carried 
this 'give me your tired, your poor' to 
an extreme under Democrat leader
Ship," she said. 

Mr. McCollum's position was 
adopted by a voice vote. 

Bob Dole's position on the citizen
ship question was not immediately 
clear. His staff's object is not so 
much to have planks on abortion, 
immigration and other issues that 
reflect his own position as to aYQ~ 
split over those issues at the conven
tion, where he will get the party's 
Presidential nomination. 

"I'm confident by the end of the 
week we're gqing to have a document 
.all Republicans will be comfortable 
running on," said Paul Manafort, Mr. 
Dole's convention manager. 

But among the delegates here are 
all shades of opinion on abortion. 
Those farthest apart on the issue 
the ones who favor a constitutional 
amendment outlawing all abortions, 
'and the ones who support complete 
legalization - said they were pre
pared to press their case in the con
ventionnext week. 

The work of the subcommittees 
will be considered beginning Tues
day by the full Platform Committee: 
107 delegates from every state, terri
tory and the District of Columbia A 
final platform will be voted on by all 
the delegates to the Republican Na
tional Convention on the convention's 
first day, next Monday. 

Contrary to the situation in some 
parliamentary democracies, where 
elected officials feel obligated to 
abide by their party's platform, the 
tradition in the United States Is that 
platforms are not binding and are 
generally forgotten from one party 
convention to the next. 

But the platforms do serve the 
purpose of distinguishing the parties 
broadly from each other. For in
stance, the Republican platform be
ing drafted today advocates ending 
affirmative action, relaxing environ
mental safeguards and allowing Fed
eral money to be spent on private
school tuition. The Democratic plat
form will doubtless take the opposite 
side of those issues. 

On abortion:the-oemocratic plat
form is bound to be unequivocally in 
favor of legal abortions for all wom
en who choose them, though it will 
contain vague language expressing 
respect for Democrats who disagree 
as a matter of conscience. 

Abortion has been a thorny issue 
for Mr. Dole. Personally he has long 
opposed legal abortion, but he has 
never made it one. of the top items on 
his ideological menu. 

Since 1976, at the first Republican 
convention after the Supreme Court 
made abortions legal nationwide, the 
party's platforms have endorsed a 
constitutional amendment that 
would outlaw abortions in all circum
stances. 

That is a much more rigid stand 
than is taken by most Republican 
officials, including Mr. Dole and 
George Bush. They favor permitting 
abortions when the life of the preg
nant woman is at stake or when 
pregnancy was a result of rape or 
incest. 

But anti-abortion forces are so 
strong within the party that Presi~ 
dentialcandidates have been willing 
to go to great lengths to avoid offend
ing them. These are 'enthusiastic 
Republicans who will raise money, 
knock on doors, run telephone banks 

and otherwise round up votes for the 
party's candidates in November. 

Four years ago President Bush 
accepted the plank on' the constitu
tional amendment and avoided an 
open debate at the convention in 

. Houston by appealing to the loyalty 
of leaderS of pivotal state delegations 

.who themselves favored abortion 
rights. 

, In June, Mr, Dole made a pitch to 
the moderate elementsoftiii Party, 
especlalJy women, by declaring that 
this year's anti-abortion plank 
should include what he called toler
ance language, recogniiing . that 
some Republicans In good con
science favor abortion rights. 

But opponents of' legalized abor
tion rebelled, and Mr. Dole back
tracked somewhat Recent versions 
of the ,Platform drafted by the Dole 
cam!S'algn separated the tolerance. 
language from the abortion plank 
and mentioned abortion as only one 
of several issues on which Republi
cans disagreed. 

this has proved unacceptable to 
both eXtremes in the abortion debate, . 
and both sides said they wouJd try to 
take the matter to the full convention 
for debate next week if they did not 
get their way. 
. Ralph Reed, executive director of 

the Christian Coalition, argued in the 
hallway today that abortion was im
moral and said he could not accept 
even mention of the word "abortion" 

'. in the tolerance language. 
On the other side, two of the most 

prominent Republican governors, 
Pete Wilson of California and Wil
liam F. Weld of Massachusetts, have 
said they will press for a full-scale 
abortion rights plank. 

.To bring a platform issue to the 
floor of the convention' for debate, 
Republican rules require the span
sors to have the votes of one-quarter, 
or 27 members, of the Platform Com
mittee.or a majority of the'conven
tion delegates from' each of six 
states. 

'Surveys of delegates have shown 
that both sides have the strength to 
provoke a floor fight if they choose. 

http:mittee.or
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(Gvil rights grOUPs... cite bias in mortgage lending 

From wire reports 

Two civil rights groups Thursday 
launched a first legal Strike against 
what they said was a nationwide pat
tern ot racial discrimination in bome 
mortgage lending. . 

·TheAmerican Civil Liber:ties 
Union and the National Association 
for the Advancement of Colored 
People said they had filed a com
plaint with the Pennsylvania Human 
Relations Commission alleging a sub
sidiary ot finance company PHH 
Corp. d!c;criminated against blacks in 

the Philadelphia area. on data lenders are required to sub
"Owning a home .Is part of the mit Under a 1990 federal law aimed 

American dream. Unfortunately .•. at fighting lending discrimination. 
al! too otten African Americans have A PHH spokesman said the II.rm 
been prevented from participating in had ~ learned of ~e complaint 
that dream because mortgage com-and·was preparing a SlatemenL 
panies discriminate," Stefan ~r, The complaint said lending data 
legal directorot Philadelphia ACLU . fon99"and 199~ showed that PHH 
otllce, told a news conference. denied loans to African Americans 

Filing the state complaint. au~ In tar greater proportion than it did 
matically triggers a federal investi- to whites. In 199",5% of whites seek
gation, Pres<>er said. Both organiza- ing loans from the company were de
tions said the complaint was just the nied, \IS. 18% of blacks. In 1995,3.7% 
start ot a national legal campaign..' . ot whites and 6.7% of blacks were de-

The case against PHH was based nied. the ACLU said. 
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KRSPECTIVE ON AFFIRMATIVE ACTION 

Why Business Can't Support 209 

The deceptive state 
initiative talks of a 
colorblind society, but 
its effects would be 
anything but egalitarian. 

lliiiililili&ltiill .8}'RAlI'II Co CARMONA 

Proposition 2090n the Nov, 5 ballot, 

the "California ·ciViI rights initia


. tive," reads like an equal opportu

nity fairy tale, Its supporters speak of 

colorblind individualism and oppose pub

lic sector "preferences" of race. sex, color, 

ethnicity or national origin, Underlying 

these noble thought!, however, is an 

ideological bias against these very ideas. 


Proposition 209 assumes that critical 

aspects of affirmative action, character

ized as "preferences, " mean quotas for 


, employment, education and contracting 
opportunities, Nothing could be further 
from the truth. Public quotas are illegal 
and wrong and any semblance of such 
should be corrected. 

California's corporate community, cen
tral to any state campaign, has'been 
reluctant to embrace Proposition 209. The 
reason is simple. When stripped of its false 
quota premise, the proposition would ban 
practical integration efforts aimed at 
women and minorities. The .result would 
be 1m all-or-nothing public policy that 
would undermine the way that corpora
tions make use of their affirmative action 
programs. By prohibiting use of those 
business programs and practices in 

public sector: Proposition 209 
would cast a dark shadow o\'er 

. collaborati\'e work in such areas 
as economic development and 
edUCation. 

The corporate community. for· 
example. relies on public higher 
education to diversify its work 
force a~d beller markN its 
products. To remain profitable. 
businesses must take account of 
ethnic. racial and gender faclors 

to enhance employment pools. serVIces 
and products-this is because California 
has become a nonwhite market composed 
of women as well as men. These factors. or 
"preferences." ,He e\'erywhert': bilingual 
bank teller machines. and cultural. gen
der and. racial distinctions depicted in 
billboard ad\'ertising, featured on T\' or 
the objects of telemarketing, 

Obsessed with colorblind notions, 
Proposition 209 supporters urge '! one
size-fits-aU policy in place of these prac
tical factors. They would evade the reali
ties of a diverse California by inefficiently 
expanding limited public education 
resources to all social segments for "nat· 
ural integTation," Yet in a society that 
uses race. gender and ethnicity in corpo
rate mark~ting and recruitment, is' it 
wrong to use these factors for public 
integration and equal opportunity? 
Should voters support a state proposition 
that would prohibit public institutions like 
the University of California from specifi
cally reaching out to an excluded body of 
people or a segregated community? 

This is why Proposition 209 has failed to 
corporate support and why last 

year's UC regents deCision on affirmative 
action was opposed by the university's 
president. campus chancellors and facul
ty. As a regent, I opposed the decision and 
predicted that the number of underrepre
sented minorities at UC campuses would 
drop dramatically, This week. a study 
commissioned by the university con
firmed that minority enrollment at UCLA 
and UC Berkeley could drop 50% to 70% 
once the rollback of affirmative action 
takes effect-while white and Asian 
American enrollment would grow. 

-As our economy enters a knowledge· 
based era in which collaboration, educa

"tion and diversity are critical to success, 
there is growing concern that Proposition 
209 will create a "separate but equal" 
public 5ector that locks out a major por
tionof California's population. Many legal 
scholars belie\'e that Proposition 209 also 
contains a clause justifying existing gen
der discrimination. lea\'ing women's 
potential to the whim of stereotype. 

The reality is that we Jjye in a world in 
which relationships. connections and. yes, 
preferences, matter in proyiding oppor· 
tunity. Informal procedures, segregated 
relationships and cultural biases too often 
determine these opportunities. In effect. 
the passage of Proposition 209 is an open 
inYitation to make goyernment an arbiter 
for a pri\'ate morality determined by 
those who currently rule the roost. 

The bottom line is this: Self-interest 
need be the only guide for California'S 
corporate community in examining Prop· 
osition 209's potential effects. 

:'>lany of us remember how Branch 
Rickey broke major league baseball's race 

barrier when he persuaded a courageous 
black young man named Jackie Robinson 
to join the Brooklyn Dodgers. A t one point 
in their negotiations, Robinson poignantly 
asked: "Mr. Rickey, why are you doing 
this?" "Mr, Robinson," answered Rickey, 
"1 just want to wi.: me some ball games," 

As a young Bank of America executive 
more than 10 years ago, I observed senior 
management's opposition to .. bilingual 
teller machines because of an "English
only" political climate, The bank's policy 
changed as a matter of business necessity, 
in order to break the language barrier, 
This fallen blockade symbolizes a forgot
ten time in our history when Amadeo 
Giannini, a young Italian immigrant, 

founded a bank to cater to California's 
redlined ethnic communities by estab. 
Iishing bilingual bank branches, 
Giannini's Bank of Italy eventually 
became the nation's largest financial 
institution, known around the world as
you guessed it-the Bank of America. 

If Proposition 209 passes, it is unlikely 
that similar barriers-racial, ethnic, gen
der, cultural-will continue to be lowered 
in California's public world and in the 
private sector affected by it. 

Ralph C. Carmona works for a Northern 
California electric utility. He recently ended 
a term on the UC Board of Regents. 
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.·.Subtle racism on trial 
"Code words',: cloud issue 
of discriminational work I 

By Del Jones tie," says John Reiman, Ii 
USA 

" 

TODAY lawyer who represented all. Pascale Rodriguez, a white wom
secret Service agents in a, an who still works at the Cort Furni

Words spoken at work that aren't literally rac· high-profile discririlin~" , ture store in Maple Shade. says there 
ist - such as "you people," "poor people" and tion lawsuit settled agalqst Denny s , was ' a "closely knit" atmosphere 
"that one In there" - now can be grounds for In 1993. ,t', -among all workers, although she 
employment discrimination lawsuits. The law "does not prohibit racist sensed AIDan was unhappy before 

They're called "code'words." 	 thoughts," wrote Circuit Judge Timo her resignation. , . 
In overturning a lower court ruling. the 3rd thy Lewis in his opiniori. But Cort ' "I remember· times when she 

Circuit caurt of Appeals In Philadelphia said Furniture's defense clearly ex , snapped at me," Rodriguez says. But 
code words have become the bigot's weapon of prses concern that the'ruling will 'she says she never sensed racial un
choice In the '90s. 	 open the door to lawsuits ~n the basis dertones and was on good terms with 

The appeals court ruled that a jury should de of mind reading. Aman ~erely, per- Aman. "She had a stressful position." 
dde whether a pattern of code words used by , celved ,rude co-workers and de-, But Aman recalis, "The first day I 
white workers and managers at a Maple Shade, manding managers as racists, law walked onto the job (1986), they de
NJ.. turniture rental store was enough to create yers for cart Furniture argue. liberately snubbed me." 
a workplace so hOStile that credit manager Carol "We're on a collision course with Black workers say to
Aman, who is black, resigned In 1992. the First Amendment," saYS lawyer day's workplace bigots 
-'The case, Aman 'IS. cart Furniture Rental, is Edward Katze, representing Cort ; operate by making subtle 
destined to go down as a landmark In the three Funiiture., ' , racist remarks and, when 
decades of employment discrimination law, Ie- ' But author Lawrence; Otis Gra confronted, feign surprise 
pl experts say. ham, who is black, sees no danger of and dismay· that offense 

cart Furniture CEO Paul Arnold denies any that. "People who use (code words) 	 was taken. During anoth
discrimination at the company and two weeks 	 are well aware of what tli,ey mean," er trial last month in Los 

says Graham. who has wrjtten about Angeles, former Pitney 
his experience posing as a busboy at Bowes salesman Akin

ago Instructed his lawyers to appeal a country club. "They :do, all the tunde Ogunleye, who has 
the decision to the Supreme Court. If things that Archie Bunker: did." a Nigerian' accent, testi
the Supreme caurt decides to hear Few deny there is a perception fied that a co-worker 
cart Furniture's appeal, it wouldn't .chasm between black and white taunted him with "ooga
determine whether discrimination workerS, and interviews with those 
took place, but onlyif the case should who worked alongside Aman at the , booga, jungle-jungle." 

, be heard by a jury: cart Furniture store in Maple Shade . The co-worker, who has a French 
But the 4-month-old appeals court bear that out. accent, testified that it was all a mis

ruling already is having workplace Jeanette Johnson, a black woman understanding of accents and that he 
repercussiOns. pressuring companies who was Aman'S immedia~e supervi really said, "bonjour; bonjour," 
to police more diligently. carporate sor and is a co-plaintilf in the lawsuit, "You can tell if it's an honest mis
lawyers say it will stille communica says 'white workers would . repri take. He was lying." Ogunleye told 
tion by creating an atmosphere of mand black workers by saying things USA TODAY after the trial. The jury 
caution just when employees are such as "if this continues, we're going awarded Ogunleye $11.1 million. . 
urged to work more cooperatively. to have to come up there and get rid Pitney Bowes omciais declined to 

Civil rights groups see the, oppo of all of you.", ' , comment 
site: an atmosphere more Yet. white workers don't seem to Ogunleye said .that half the dis
conducive to teamwork.. remember any code words used at crimination he faced 'at Pitney 
They say the decision was Bowes was blatant The other half 
necessary because bigots might fall Into the appellate court's 
have figured out hO'lf to definition of code words. 
get their m~ acra:;s For eX4mple, Ogunleye says his 
and stay out of court. ' supervisor asked him four times in 

"Discrimination In this two months: "Where are you from?" 
day and age is not blatant. And when Ogunleye returned troma 
It is almost always sub>, 

1 
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three-month, stress-related disability 
leave, the same supervisor said: 
"You're no good, you're just like Dar
ryl . Strawberry," referring to the 
black professional baseball player 
who has been in and out of the sport 

. due to substance abuse. .. , 
But Ogunleye's case may have 


been dismissed without getting to a 

jury, except for the alleged taunts 

such as "jungle, jungle." The Aman 

vs. Cort Furniture ruling will let ju

ries decide whether a pattern of 

more subtle comments are enough to 

pass the legal test of making a rea

sonable worker feel threatened. 


"I think it's carrying it tOQ far," 

says Steve Cabot; a white Philadel

phia labor relations lawyer, who is 

advising 8,000 companies in a news

letter to take precautions. "We need 
to be sensitive. But workers will be 
walking on egg shells." 

Companies expect a rash of litiga
tion. Cabot says that four of his cli
ents, all Fortune 200 companies, be
gan ~ewriting policies two weeks ago, 
sendmg memos to warn workers and 
planning sensitivity training courses. 

Any c~m~ny with a healthy. fear 
of laws1.lIts Will at least let employees 
know that cOde words are not to be 
tolerated and complaints will be in
vestigated, Cabot says. However he 
said one company with $750 miliion . 
in annual revenue has decided to do 
nothing because it fears that workers 
:ovho find out that more subtle action i 
IS .grounds for lawsuits will wind up , 
filing more of them. 

"I have some problems with every 
little thing being grounds for a suit," 
says Shelby Steele, a black critic of 
amnnative action and author of The 
Content of Our Character. 
. ,Steele says he has been the target 
of code words, but finds that con
fronting bigots usually shuts them up. 
~en the courts are used for minor 
gnevances, then they lose their ef
fective~ess, h~ says. "What happens 
when I m demed a house ot a prom()
lion" because of race, he says. 

But many Hispanic workers are 

. afraid,to say, "that bothers me," says 

D~n Cortez, a' Hispanic employee 

,Wl~ ~ Fortune 500 company in 

PhoenIX. Those who complain often 

get reputations as malcontents. 


. Cabot says recent sexual discrimi
nation decisions have left men won
dering whether it's OK to compli-· 
ment a woman on her wardrobe and 
questions whether Aman vs. Cort 
Furniture Rental will confuse ethnic 
and racial workplace relationS as 
well. 

But while there may be an inn()
cent misunderstanding when a man 
comments on a woman's hairstyle 
there is never an iimocent reason fo~ 
categorizing minority groups with 
code words, says ReIman, the lawyer 
who represented black Secret Ser
vice agents in the Denny's case. 

However, Cortez says there is a 
contusing gray area. An Anglo c()
worker, who also is a good friend, 
may be able to tease Cortez about his 
fondness for Mexican food, while it 
might be otrensive coming from a c()
worker who is a stranger, he says. 

Few believe racism can be extin- ; 
guished. The debate has shifted to ' 
what is actionable attite workplace. . 

It's not just the words, says Her
man Cain, the black CEO of Godfa
ther's Pizza and author of Leader- ' 
ship is Common Sense. "It's body 
language. Tone of voice. How people 
talk to you. Over the years you can 
develop a sixth sense." 
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~LettingWorkers I\eep the Faith II :2-. 

~Trlploye~s .Find 'ways to Accommodate Religious Beliefs on the Job as the JJbrk Force Becomes More Diverse 
~. " .;E~ lizabelh ea.tillon was suspen<Ied /rom her CAnt has helped ...... a nUmber 01 cases 

job as a customer service representative at similar to Castillon's, involving such major com
an Office Depot Inc. store in Santa Clara, ' panies as J.C. Penney Co. and McDonald's Corp., , 

Calif., last month because, her managers told Mohamed tfuner, director of CAIR's research 
her, she had violated the company's dress code. center, said a rise in Complaints from Muslims in ' 

What had Castillon done to merit what the of- the Past year led the organization to publish a 
lice supply store managers called "administrative Ui-page guide for employers on Islamic dress, di-
leave'? She refused to remove her bijab, a head , et, prayer requirements and other tenets. Sever

, scarf worn by many Muslim women because of at Fortune 500 companies have caIIf.d ttl ask 
, their religious beliefs.' , about the booklet, he said. , ' 

",,' 'After a local chapter of the Washington-based _~enoticedatremendous-lackof-knoW1edge'--~ 
___'-,,~.inciLOIl-American·lslamicRelations-(CAIR) on the part of employers as to what legitimate 

Ultervened, Office Depot reinstated Castillon, C?f- practices are," tfuner said. "I'he,booklet is not 
ferect her back pay and told her she couId'wear designed to preach; it's designed to be practical 

her hijab at work. and give tips on how to accommodate'the needs 
WORKPLACE Castillon is happy lof Muslim workers." , 

" with how the situa- , CAIR officials say that incidents such as the 
.,1 .Heathe'y Salerno tion was resolved, one at.Office Depot ~ reflect ignorance of 

and says Office Depot tqe law or corporate JXIIiCf, generally on the part 
~. managers were guilty only,of misunderstandin'oflower-level or local managers. According to 
~c::ompany policy and the scaifs significance, 'not CAIR, when a Muslim telephone operator at a' 
:" 'Intentional discrimination. , ' , . PJilladelphia Marriott hotel asked permission ,to 
,',' "They said they thought [the hijab] was out of wear her bijab with her uniform"managers'inj." 

dress code, but that they would check with cor- " tially resisted until they checked with company , 
, ' porate," said Castillon, 22, who was out of work 'officials and found there were exceptions to the 

, Jotiwo weeks. "If they'd been a little Smarter, '" 'rules.' 
""maybe they _dn't Iia~ tqld me to go ~ so,! "In the diverse workplace ,that Marriott luis; 

quickly and gotteii,'otithe'phone',with corporate"" :. there are specific and unique cases that come up 
rightaway."· • " , that aren't everyday cases: They aren't some- . 
, Castillon' represents a new wrinkle in the thing you can go to an operating manual and find ' 
~erican workplace's changing fabric. As their ' out," said Geary CampbeD, a spokesperson for 
customers and workers become more ethnically Marriott International Inc. "To my 1qI0wiedge,
and racially diverse, companies are enCOlUltering , this hotel hadn't encountered somethin'tflike this ' 
~erences 'among their workers more often- BY ~M, K(RR rOIl liltWASHINGTOIo POST previously and they found out there were excep
p3rticularIy in matters of faith. " Hutton, a Cleveland law ruin that specializes in like to take time off for prayer, and rotatingho)j. tions based on religious beliefs.". ' 

. A~cy groups, employment law~· labor relations and employment law. 1t's inti.!- days, so non-Christian workers can celebrate a H~eve:, retailers, hotel comparu~and other 
,and d!verstty consultants say ~ost,~~es itive to know you can't discriminate on the basis holiday other than Christmas. servtCe businesses, as weD as com~ that fo
are mmdful of federal law prohibiting job discrim- f Ii' I ' " , kn ha R d ' di " ,'~ cus on consumer products, traditiOnally have 

- -ination based on religion-but that many do not 0 ~ gwn. t s not Ul~tlve ~~ ow yo~ V; to ace an sex, scn~~atiOn~~ ~ar ?Utnum- ,'been more creative and aggressive in handling 
know the law ,also, requires employers to accom-: a~odate ~eone s,re6gtous practices. ber ~ases aUegmg rellgtous ~tiO~, ~t diversity issues because of the impact on busi
~te employeeS' 'religious practices unless do- ' Besides ur:&J!lg, exceptions to ~~te dress the Equal Employm~nt Opport~ty Co,~on ness, said Patricia Digh, seruor diversity consul
mg so would cause undue hardship. . ' , , ,codes for religIOUS garb, many diversity consul- (EEOC) says aUegations of religious dlscnnuna- . tant for the Society for Hwnan Resource Man
" "I'he second :prong of this law is not, weD tants and hllJlliln resource managers are encour- tion have been rising. More than 1.560 cases , agement, an A1exandria-based trade association 
known, especially among smaller employers," aging companies to adopt such practices as flexi- were reported last year, up from l,192·cases in with more than 77,000 members. .' 
said Martin List, a partner with,Duvin, Cahn & ble work,schedules for employees who would 1991. Digh also noted that when employers do not, 

, , ' 
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view race, gender, age, physical ability and Other 
~cteristics as issues to address, they are less 
likel}' to focus on "less visible" matters such as 
religion and sexUal orientation. Clearly, experts 
say, the more diverse the workplace, the more . 
accommodation is made for religious belief. . 

Businesses such as Lucent Technologies Inc.• 
the New Jersey company that until recently was 
part of AT&T Corp., recruit workers interna
tipnally and say that ~ulticultural training is cru
cial to work force stability. Lucent employees 
are required to attend aminimwn of 10 to 15 
hours of diversity and affirmative action semi

. nar~ per year and can choose from'a variety'of 
tOPICS. . 
T~m McFaul. professor of ethics and religious 

studies at North Central College in Napetville. 
m.,has given six presentations on world religions 
to Lucent employees whose offices are near the 
school's campus. Mcfaul gives an oven;ew of 
major religions, without referring to specific 
workplace issues.. He says people must under
stand. the religion itself before they can accept 

. how It affects a worker's beha..ior. "Without 
that. peo~!e can't move to the next level." 

. More companies are slowly embracing diver
sity, but it's because of societal and political pres
sur./f ~ther.than becau.se it ,is "the right thing to 
do, saJd Michelle Smead, VIce president.at A.T. 
Kearney Executive Search, a consulting practice 
in Chicago. In a December survey of Fortune 
500 companies ~ducted by A.T. Kearney, al
n:ost three-fourths of the respondents said diver~ 
slty programs were in place because they 'were 
good business, not good ethics.' '. ..' ..' 

''For a company to make sure their employees 
are respected because of their differences really 
takes a major investment and a CEO who trulv 
believes in it," Smead said. "But of course, there 
~e a lot ~f corporate benefits to diversity train
Illg-~~e you make employees feel valued, 
productl\'1ty goes up and loyalty increases. When 
you multiply that throughout an organization it 
has a lot of impact." ' 

http:president.at
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Civil Rights 

Advocacy Group Calls Clinton Record 'Mixed'; 
, Professor Suggests More EEOC Rulemaking 

T
he Clinton administration achieved only a "mixed" 
record in civil rights enforcement during its first 
term and must revitalize its efforts during its sec

ond four years. a bipartisan advocacy organization of 
former government officials has warned. 

"Discrimination is stiD rampant in 'American society 
and the Clinton administration has yet to develop an ef': 
fective program to combat its effects-which are espe
cially severe for poor people," said the Citizens' Com
mission on Civil Rights in its biennial report, The Con
tinuing Stru.ggle: Civil Rights and the Clinton 
Administration. 

I 
The comprehensive, 280-page report contains a se

ries of general recommendations to "reaffirm a commit
ment" to civil rights, "revitalize" federal agencies,and 
"use affirmative remedies" for civil rights laws. Along , 	 with the boilerplate suggestions. however, are detailed i 
working papers on 13 civil rights topics by outside ex
perts. who delve into more specific issues and, in some 
cases, call for major changes. 

I , Rulemaking Before Utlgation. In assessing the state of 
the Equal Employment Opportunity, Commission, for 
example. Rutgers University law professor Alfred 
Blumrosen offers a blueprint for reform that would re
direct the enforcement agency's policy emphasis to
ward rulemaking rather than litigation. 

The internal reforms initiated by'the task forces of 
the Casellas commission were "weD thought out and 
long overdue," observed Blumrosen. who served as a 
top EEOC official in the agency's formative years. 
Those cbanges-which include priority charge process
i~g and litigation effort-"will improve the implementa
tion of EEO laws and free substantial resources," if they 
are implemented carefully, he suggested. A second se
ries of commissioner-led task forces currently is evatu
ating the effectiveness of the 1995 reforms (48 DLR A-5, 
3n2J97). ' 

Now, Blumrosen ,suggested, EEOC shoulp turn its 
emphasis to rulemaking as the best way to develop its 
legal policies. 	 ' 

f 	 . "Th; .commission should begin to develop and assert r, 	 1!S poliCies through well thought out rules and guide
hnes which are issued after public notice and commentL 

'" 	 proceedings, rather than leave policies to be decided by 
unfriendly courts," the law professor Wrote. "IJtigation 
should be carried out in support of-not in lieu of
c,ommission policies adopted after· public participa
tion." 

EEOC, he suggested, should become more proactive, 
by issuing guidelines and rules, rather than relying on a 
strategy of litigation. "As a litigant, the commission is 
on the same level as any other party," he wrote, "As a 

rulemaking regulatory' agency it has been endowed 
with significantly more influence." 	 , 

Blumrosen suggested a possible rulemaking agenda 
'that would consider reductions in force that may have a 
disparate impa~ on protected groups; the scope of per
,missible affirmative action programs of state and local 
governments; the use of selection procedures; the inter
pretation of "ambiguous" provisions in the 1991 Civil 
Rights Act, and the appropriate role for private arbitra
tion in resolving discrimination disputes. 

'Promising DeYelopments' at Commission. Assessing 
the administration's overall EEO performance during 
the first term, Helen Norton, an attorney with the Wom
en's Legal Defense Fund, gave high marks to the 
"promising developments" in the policy changes at 
EEOC, the "spirited defense" of affirmative action by 
the Justice Department's civil rights division, and "im
pressive initiatives" by the Labor Department's Office 
of Federal Contract Compliance Programs. 

EEOC, she suggested, should take "more real ac
tion" to back up its promise to increase attention to 
charges of systemic discrimination. "More specifically, 
the commission should actively use evidence developed 

, by employment 'testers' as an additional tool for uncov
ering systemic'discrimination," Norton wrote. 

EEOC and 'OFCCP also should develop a memoran
dum of understanding that would allow the Labor De
partment agency to negotiate for damages under the 

;Civil Rights Act of 1991, she said. By designating OF
CCP as the commission's agency when it identifies in
tentional discrimination by federal contractors as part 
of a compliance review, OFCCP would be able to nego~ 
tiate for compensatory and punitive damages. Such a 
memorandum w0uJ.? parallel an existing agreement be
tween the two agen~ies with respect to the Americans 
with Disabilities Act and Section 503 of the Rehabilita
tion Act "and would create an important interagency 
means of maximizing enforcement resources," Norton 
wrote. 

The Citizens' Commission on Civil Rights was 
formed in 1982 to monitor civil rights policies and prac
tices of the federal government and to seek ways to ac
celerate progress in the areas of civil rights. The bipar
tisan commission was started by the late Arthur flem
ming after he was fired as chairman of the U.S. 
Commission on Civil Rights by Ronald Reagan. flem
ming headed the independent commission until his 
death last year. WlI1iam 1.. Taylor, a Washington, D.C., 
attorney and long-time civil rights activist, is vice chair 
of the commission and Corrine Yu is director and coun
sel. ' 

By NANCY MONlWlELER 

Copies of the report areavaUable free of charge from 
the Citizens' Commission on Civil Rights. 2000 M ,', 
StTeet N.W., Washington, D.C. 20036. 
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EEOC-
Flood of Bias Cases in Court Means 
Big Changes for Employers, Attorneys 

. I 
. .. . . . . .. i. 

ORlANDO, Fla.-An "explosion"· of employment 
discrimination cases filed in federal coUrts nation
wide. over the past five years is prompting employ

ers to step up their emphasis on internal resolution of 
disputes and is bringing a flood of new attorneys from 
other disciplines into the field of EEO law. according to 
a prominent civl1 rights lawyer. I 

Examining trends in fair employment litigation at an 
American Bar Association session March 119. Richard 
Seymour. director of the employment discrimination 
project of the Lawyers' Committee for CMJ Rights· Un
der Law, said the practical implications of t,he litigation 
explosion will be "fairly stark" for experienced employ- . 
ment litigators on both the plaintiffs' and defense side. 

The "stable range" of new EEO cases fil~d in federal 
district· courts from 1982 through 19911 went from 
"about 8,000 to the high 9.000s," according to statistics 
that Seymour compiled from the Administrative Office 
ofthe U.S. Courts. . i 

But, in the five years after that. following passage of 
the Civil Rights Act of 1991. the number Of new EEO 
case filings has increased markedly. At the same time, 
however; both the number and percentage of cases filed 
by the federal government (either the Equal Employ
ment Opportunity Commission or the Department of 
Justice) has dropped off sharply (53 DLR A-2, 3/19/97). 

Seymour presented the following statistics· at a ses
sion of the ABA's Equal Employment Opportunity Com
mittee's mid-winter meeting: 1 . 

• In the 12 months ended Sept. 30. 1992. 10,771 job 
bias claims were filed, including 440 filed ~y the federal 
government; . . I 

• In the 12-;.month period ended Dec. 31.1993.13.650 
claims were filed, 501 of them by the federal govern
ment; . . I 

• In the 12 months ended Sept. 30. 1994. 15.965 
claims were filed. 439 by the federal government; 

• In the 12 months· ended Sept. 30./1995. 19,059 
claims were filed, 410 by the federal government; . 

• In the 12 months ended Sept: 30,11996,23,152 
claims were filed, 289 by the federal government. 

Over the 1992-1996 period, the rate Of increase in 
new EEO filings from each previous year ranged from a 
low of 17 percent in 1994 to a high of 3~.3 percent in 
1992. By comparison, he said, the 270,000 new civil 
cases-of all kinds-filed in federal district court in the 
year ending Sept. 30, 1996, was only an 8.4 percent in
crease over the prior year. I 

Practical Implications Broad.Based,Seymour told the 
gathering, composed largely of management attorneys, 
that the flood of litigation will have a series of practical 
implications for them and their clients. 

Employers, he suggested, will face "even stronger 
pressure" to develop internal complaint systems. More 
ofthem "will go the next step and adopt mandatory ar
bitration procedures,"-an approach, he suggested. 
that "paradoxically will create opportunities for plain
tiffs' attorneys," who will challenge the procedure. 

The "continued flood of cases will bring a continued 
flood" of personal-injury and white-collar defense and 
other new attorneys into the labor and employment law 
field on both the plaintiffs' and defense side. The inex
perience of these attorneys with the nuances of employ
ment and EEO law will bring significant difficulties to 
experienced employment lawyers, Seymour suggested. 

. For example. inexperienced plaintiffs' attorneys 
"will fail to recognize problems in cases, bringing more 
bad cases to court and refusing to settle cases because 
of unrealistic expectations," while inexperienced de
fense attorneys will have similar misperceptions on the 
other side of the table. 

"Settlement," he suggested, "will be complicated for 
both sides. because the training of personal-injury law
yers does not lead them to place a high enough value on 
injunctive relief or the value of reinstatement or a pro
motion to the client"-concerns that are frequently key 
to employment cases. 

By NANCY MONTWIEL£R 

EEOC 

EEOC's Reduced Docket Reflects 
Agency Refocus of Litigation. Efforts 

r .. I 

ORLANDO, Fla.-The reduced docket of active 
. cases pending in the office of the Equal Employ

. ment Opportunity Commission's general counsel 
reflects the civil rights enforcement agency's deliberate 
decision to refocus its litigation efforts and to pursue 
more class actions, according to EEOC's top attorney. 

"The decline in litigation activity was inevitable" af
ter the commission issued a directive in February 1996 
setting enforcement priorities and delegating new au
thority to commission attorneys (1.7 DLR AA-1. 2/9/96). 
General Counsel C. Gregory Stewart told an American 
Bar Association meeting of employment lawyers March 
20. . . 

''The current. active docket is 300 cases," Stewart 
said, and the newly targeted. "more strategic" cases are 
beginning to get to court. Although he projected that 
EEOC attorneys would eventually be handling a docket 

I 
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of cases within the 300-to-350 range, Stewart said the 
new priorities and the monetary constraints make it un
likely that EEOC would return to the days when agency 
attorneys handled a docket of 500 or more cases. 

Under its new, directed approach, Stewart said, the 
emphasis for commission attorneys has changed. "They 
no longer engage in repetitive litigation, like a prosecu
tor would," he observed. Attorneys are engaging in 
more exchanges with civil rights groups to determine 
which cases they should take. Now, with the delegation 
of authority for individual cases sent to the local offices, 
attorneys in the field are making decisions on "truly 
egregious cases-or ones so unique to the region-that 
they warrant prosecution." . . 

EeOC officials, including Chairman Gilbert Casellas, 
have expressed concern over the drop-off in litigation 
activity, which fell to 161 'new substantive case filings 
during the last fiscal year, compared with 322 a year 
earlier (53 DLRA-2, 3/19197). 

EEOC Vice' Chairman Paul Igasaki acknowledged 
those concerns at the mid-winter meeting of the ABA's 
Equal Employment Opportunity. Committee here, but 
added that the change was expected. ' 

"Some drop was anticipated' with the new ap
proaches," he told the meeting of some 250 attorneys. 
The reduction, he said, "is not necessarily fatal" and 
"hopefully, it's temporary in nature." 

EEOC and Private Cases. Stewart said thatdespitethe' 
commission's limited resources, the agency finds it 
"critically important" to become involved in some em
ployment discrimination cases where private attorneys 
have taken the lead. During the past year, for example. 
the agency has taken an active role in highly publicized 
cases against Mitsubishi, Texaco, and Publix Super
markets. 

Those cases and others are of "such significance be
cause of the issue$ and scope tl~at it is critical for EEOC 
to participate," Stewart said. CommissIon' offidals are 
cautious, he and Igasaki both asserted, that private 
cases are assessed carefully, that efforts are not dupli
cated, and that coordination with plaintiffs' attorneys is 
clear. 

Expanding on EEOC's determination to get involved 
in a private case, Stewart said that EEOC is more likely 
to. intervene in cases where "public interest issues are 
significant and d~atic" and where private counsel· 
has requested commission intervention. The decision is 
made on an ad hoc, case-by-case basis and litigation de
cisions involving "significant issues" or major financial 
outlays continue to go before the c()mmission. 

By NANCY MONlWlELER 

EEOC 

£EO Legislation Is Unlikely Concern 
Of This Congress, Says EEOC Commiss!oner · rlando, Fla.-The 105th Congress is unlikely to act 

on any significant equal employment opportunity O, legislation during this session, Equal Employment 
Opportunity Commissioner Reginald Jones predicted. 

Emphasis in the full House and Senate on nonlabor 
issues and other priorities by the committees with juHs
diction over EEO matters make any movement in civil 
rights legislation unlikely. Jones told a gathering of em· 
ployment lawyers March 20. 

"EEO legislation is not a priority of the Republican 
leadership," he said, and even the committees-the 
Senate Labor and Human Resources Committee and 
the House Education and the Workforce Committee
will "virtually ignore" EEO bills, with their priorities 
turned to job training, health care, and education re
form. 

Jones, who served as a top aide to Senate Labor 
Committee Chairman James Jeffords (R-Vt) before 
coming to EEOC last year, observed that any renewed 
push for last session's Dole-Canady bill, which would 
bar preferential treatment and reopen the affirmative 
action debate on Capitol Hill, "will come later rather 
than sooner." 

Jones suggested to the audience, composed prima
rily of management attorneys, that the lack of interest 
by the business community in the Dole-Canady mea· 

.. sure was a significant reason for its demise and the rea· 
son it "sputtered to a hatt'" in the last CongreSs~ . .,'. 

"The business community has embraced the concept , 
of affirmative action," he said, and that support "has 
put the issue out of the national debate." 

Issue Will piay Out In California. Although Rep. Charles . 
Canady (R-Fla) has expressed his intention to reintro
ducethe legislation this year,Jones predicted that Con
gress is unlikely to give serious consideration to the 
measure. "Congress will allow the issue to be played 
out in the states. especially Californiau,YIhere a chal
lenge to the constituent-approved Proposition 105 bar
ring preferential treatment is currently in court. 

Other bills in the EEO area include ones barring 
mandatory arbitration of discrimination cases and 
another-still to be reintroduced-that would bar dis
crimination on the basis of sexual orientation. which 
was narrowly defeated in the Senate last year. 

Another measure, co-sponsored by Sen. John Ash
croft (R-Mo) and Sen. Daniel Patrick Moynihan (D-NY>, 
would amend the Age Discrimination in Employment 
Act to allow mandatory retirement for certain tenured 
college and university professors. The legislation (S 
153) "might see some action," Jones said. A similar 
measure, re-establishing legal mandatory retirement 
for police and firefighters under the ADEA was ap
proved in the last Congress. 

By NANCY MON1WlELER 
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EEOC , I 
EEOC's Miller Says Enforcement Plan, . 

Puts Focus' on !High-Impact Litigation'~· 


LO,S ANGE~The Equal Employment OPP9r1U

.. ruo/ <?>mmiS~tl0~'s ~ati?nal enforcement plan gives 


pnonty to discrumnationcases that are likely to 

, have an impact beYond the immediate laWsuit as well as 
to cases that could establish new law 'or precedents in 
employment discrimination, EEOC Commissioner Paui 
Steven Miller told a conference March 19., ,. , 
. Speaking to BNA after his address at a: symposium 


sponsored by the Labor and Employment Law Section 

of the Los Angeles County Bar Association, Miller said, 
I' ,. 
that despite continued underfunding, EEOC is not cut

ting back on litigation but rather re-directing it to maxi
mize the impact. I .• 


EEOC's involvement in a sex harassment class action 

against Mitsubishl Motor Manufacturing of America is 

an example of tile commission's strategy of targeting 

cases,that could atrect entire industries and not just the 

plaintiffs in a pa1ci1lar action, Miller said. 

'Miller, who currently heads a task force examitling '., 

the agency's approach to litigation (32,,DLR A-8, 

2/18/97), told BNA that he is comfortable that EEOC has 

adopted the correct "vision" by establishing a strategic 

plan for litigation.: He added, however, that he hopes to 

improve the operational side ~f the agency's enforce
ment efforts. . 


EEOC also must do more to overcome a surprising 

reluctance on thelpart of employers to take advantage 

of mediation serviceli offered by the commission, MUler 

said in his presentation at the conference. While dis

crimination charges submitted for mediation enjoy 

more than a 90 percent resolution rate, employers in 

general have not yet embraced the idea, he said. 


Miller told BNA. he was not sure why employers are 

reluctant to use EEOC's mediation services but he sug

g~ste~ that employers might not fully understand that 

mediation Is voluntary. EEOC remains opposed to man

datory .arbitratioq agreements in employment con
t;racts, he added. I' " ..' ' . 

. ·Alternative disPute resolution, however; is now an 

integral part of EE;OC, and'some local offices, including 

the one in Los' Angeles, have their own mediators, 

Miller said at the conference. .' ,
:,I' ' , 

Greater DlsCfeUc;m To Field Offices. As part of what 

Miller. termed "nothing short of a paradigm shift for our. 

agency .. ' EEOC is giving its field offices and its general 

counsel greater diScretion and responsibility. 


EEOC's charg~processing reform, which calls for 

the quick dismiss81 of charges that lack.merit ,or· fall 

outside the (fommiSsion's authority, has cut the backlog 

of charges from l~O,OOO in early 1996, to about 78,000 

cuI:rently, according to Miller., 


Miller used the ~ddress to remind his audience of the 

continued need for: a federal agency devoted to protect

ing equal emplo~ent. "There is still a long way to go 

before equal employment is a reality in the United ' 

States," he asserteCl. . 


I By TOM Gn.ROY 

I 
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UPS Release -- page 2 

Department of Transportation.(DOT) regulations pennit drivers with monocular vision 
to operate vehicles which are rated at less than 10,000 pounds. Most UPS facilities have a 
number of driver positions which utilize these types of vehicles, and the EEOC lawsuit 
challenges the refusal· of UPS to allow drivers with monocular vision to drive such trucks. 
The lawsuit also challenges similar restrictions placed on monocular mechanics who are 
unable to drive, do road tests or make road service calls on these trucks. 

William Tamayo, Regional Attorney of EEOC's San Francisco Office, said that the 
Commission believes UPS discriminated against the subject workers and others because of a 
disability, or perceived disability, and in violation of ADA law. "There is simply no legal or 
factual justification for excluding individuals with monocular vision as drivers of lightweight 
vehicles. This case helps to send the message that discrimination will not be tolerated." 
EEOC District Director, Susan McDuffie added that "EEOC is committed to protecting the 
rights of employees. Qualified individuals with or without disabilities are protected under the 
law. We believe that UPS' policy and practice clearly violate the law." . 

The EEOC seeks injunctive relief, enjoining the defendant, its officers, successors, 
. . assigns, and -all- persons in active concert or participation with them, from engaging in any 

employment practice which discriminates on the basis of disability. 

The EEOC seeks an order requiring defendant to institute and carry out pOlicies and 
programs which provide equal employment opportunities for qualified individuals with 
disabilities and which eradicate the effect of its past and present unlawful employment 
practices. 

The· EEOC also seeks an order to make the subject employee whole by providing 
compensation for past and future non-pecuniary losses resulting from the unlawful 
employment practices complained of above, including pain and mental and emotional 
distress, in amounts to be detennined at trial. The EEOC also asks the court to grant such 
further relief as detennined necessary and proper. 

The EEOC enforces Title VII of the Civil RightS Act of 1964, which prohibits 
employment discrimination based on race, color, religion, sex, or national origin; the Age 
Discrimination in Employment Act; the Equal Pay Act; sections of the Civil Rights Act of 
1991; the Rehabilitation Act, which prohibits discrimination affecting individuals with 
disabilities in the federal sector; and Title I of the Americans with Disabilities Act, which 
prohibits discrimination in the private sector, and in state 3:nd local governments, against 
people with disabilities. . 

### 
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Potential ~use 


Of Gene ~ests by 

Employe1 Cited 


, Associated Press , 

I 
Tests for the genetic risk of dis

ease eventually \\ill irrtprove health 
care, but the technology can also be 
used in the workplace to deny em
ployment, promotions' and medical 
insurance benefits, a Igroup of ex
perts said yesterday. i 

Members of the National Action 
Plan on Breast Cancet- urged Con
gress to pass legislation barring 
employers from diScriminating 
against workers on the basis of ge
netic infonnation and from gather
ing genetic infonnatiort without the 
consent of employees. \ 

"'Genetic information can be a tri
ple threat for empl6yees," said 
group member Karenl·H .. Rothen
berg, director of the Law and 
Health Care Program! at the Uni
versity of Maryland School of Law. 
The potential risks an! the loss of 
jobs, health insurance lmd privacy, 
she said. I 

Rothenberg said that a kI10\\1l 

genetic risk of disease Can cause an 
employer to fire a wotker to pro
tect the company's health insur
ance. It also can cause Ithe' worker 

R FRIDW,MARCH21,1997 

to be denied health insurance be
cause of the potential for high 
treatment cost and can leaa to a 
loss of medical privacy that affects 
the ability to find work elsewhere, 
she said. 
, . Genetic tests exist to help deter- ! 

mine the inherited risk for such dis
eases as breast cancer, colon can
cer and Huntington's disease. 
l\tany patients want to know their 
risk in order to seek treatment or 
make other important decisions. 

But the tests also identify in ad
vance people who are likely to have 
high medical e>.:penses for hospital
ization and treatment. 

Francis Collins, director of the 
National Human Genome Research 
Institute, said that protecting the 
privacy of genetic test infonnation 
and prohibiting discrimination 
based on such tests "is an issue of 
ci\il rights." 

He said it is illegal to discrimi
nate in the workplace on the basis 
of race or sex, and asked: "Why 
:;hould we permit something in oUr 
genetic code to be used in the same 
wav?" 

Collins said genetic infonnation 
privacy wilJ affect everyone. Re
searchers are rapic\1y sorting out 
the human genetic cod~ and even
tually may know the function of ev
ery gene. 'I 

\ 
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Ban Sought on Employers' Use ofGene Tests 
I

WASHINGT9N, March 20 (Reu
ters) - Employers should not be 
allowed to use genetic tests to dis
criminate on 'the job, deny health 
insurance or violate employee pri
vacy, several \top geneticists, ethi
cists and health advocates said to
day. i 

The groups made the recommen
dations at a news conference about 
restricting an employer's access to 
Information abOut a worker's genet
ics and protect,lng the worker from 
job discrimination. The recommen
dations, In an e'ssay being published 
on Friday In the journal SCience, say 
these laws or regulations should be 

, uniform nationWide. 
At least two Ibl11s on genetic pri

vacy, issues have been introduced in 
Congress this year, although no ac
tion has yet bee'n taken. , 

"The use of genetic information in 
the workplace poses societal risks 

that have an impact on employment 
possibilities, health Insurance and 
privacy," the group, which includes' 
Francis Collins, director of the Na
tional Human Genome Research In
stitute at the National Institutes of 
Health, wrote in Science. 

"Individuals who mighfotherwise 
believe that they can benefit from 
genetic testing may decline it be
cause of their fear of employment 
discrimination and'iack of privacy in 
the workplace," the group said to
day. 

Several tests have become avail
able, either in clinical research set
tings or in the medical community at 
large, that tell if a person has a gene 
that predisposes toward a certain 
disease like breast or colon cancer. 

There is already anecdotal evi
dence that some employers are using 

, this information to squeeze out those 
employees and limit their insurance. 
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-Experts Urge Safeguards for 
Workers'GenetlcInformation 

• Ethics: DNA tests should not be used to deny 
elllployees jobs <?r benefits, group recommends. 

By MARLENE CIMONS 
TIMES STAFF WRmR 

W ASHINGTON-A presti
""" " gious coalition of health 
" "experts and ethicists 

Thursday called for legislation or 
other measures to protect against 
abuse of an individual's genetic 
information in the workplace-for 
~xample, us~ng the data to deny 
JObs, promotions, insurance cover
age or other benefits. ' 

In recent years, rapidly growing 
technology and other advances 
have enabled geneticists to find 
disease-related genes in human 
DNA and to develop new tests to 
detect who carries them. At the 
same time, health officials say that 
many people who might otherwise 
benefit from knowing about their 
inherited risks for certain diseases 
have chosen to avoid these~~"out 
of fear that such information 'will be 
used against them. ."" :.¥n:.1; , \., 
" "Genetics is givingtiso~best~ 
hope yet of understandin:g 'wha~ 
goes wrong at the mostfundameti)iX 
tal level ,,:hen d~sease occl,lrs,~' sai;tii 
Dr. !'rancls CollinS, director 'oUh~ 
N(!.tlonal Human Genome Research~ 
Institute, part of the National' 
Institute~ of Health. "But if people 
are worried .. , they will be unable 
to take advantage of the enormous 
opportunities genetics research 
offers." 

The recommendations to provide 
protection against abuse of genetic 
data were published in today's issue 
of the journal Science and come 
from experts representing the fed
eral government and th~ private 

sector convened to explore the 
social, ethical and legal ramifica
tions of the research. . 

The group was organized by the 
Genome Project, an international 
research effort" to analyze the 
structure of human DNA and 
determine the location and makeup 
of the estimated 100,000 genes in 
the human body. In the United 
States, the work is being funded by 
NIH and the Department of 
Energy. 

Under the group's recommenda
tions, employers would be forbid
den fr9m using genetic infor~ation 
to affect the status of a worker 
unless a specific job-related con
nection to obtaining such 

. information could be proved. 
Also, the group recommended 

that employers be restricted access 
to genetic information contained in 
medical records released by indi
viduals in claims filed for reim
bursement of health care costs. 
Such information should be 
released only with an individual's 
\vritten permission, the group said, 
and \'iolators should be subject to 
"strong enforcement mechanisms." 

Generally, the business commu
nity has opposed federal efforts 

to impose workplace policies on the 
private sector. 

Mary Reed of the National Fed
eration of Independent Business, a 
lobbying group that represents the 
interests of small bUSinesses, said 
that she prefers to wait until spe
cific legislation is drafted before 
commenting on the recommenda
tions. She noted, however, that 
small businesses-which generally 
shoulder the economic burden of 
such federal mandates
traditionally have argued that 
employers should be free to work 
out. individual arrangements with 
their employees regarding these 
kinds of issues. • 

An example of the expanding use 

of genetic information in disease 

detection involves breast and ova

rian cancer. Scientists recently 

discovered that crucial alterations 

in the genes known as BRCA I and 

BRCA II are responsible for many 

of these types of cancer that run in 

families. A test is now available 

that can detect the abnormality, 

and there has been considerable 

debate over whether women 


. should take it. 
Mary Jo Ellis Kahn, an official 

with the National Breast Cancer 
Coalition, was among those wel
coming the recommendations on 
use of genetic information. 

"Fortunately, Congress has been 
very supportive of funding medical 
research, including genetics 
research, to find a cure and pre
vention for breast cancer," she said. 
"It is equally important that they 
support legislation to protect 
research participants and patients 
from misuse of genetic 
informa tion." 

A ccording to the group con
vened by the Genome Project, 

some courts have allowed employ
ers to require the genetic examina
tion of workers or prospective 
employees, and employers who do 
not perform tests directly still 
could have access to an employee's 
medical records. "Yet, most 
observers agree, genetic informa
tion should not be used to deny 
someone a job or a promotion," the 
group said in its article. 

Several states have passed legis
lation to address these concerns, 
including Oregon, Wisconsin, Iowa, 
New Hampshire, New York and 
New Jersey. 

Today's set of recommendations 
are the second issued by the group; 
the first was directed at health 
insurance providers, urging no dis
crimination in coverage based on 
genetic information. 
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No'objections raised t~ Texaco settlement 
By JIM FITZGERALD I 
Associated Press Write~ 

WHITE PLAINS, N. Y.I (AP) - No objections were raised at a 
last-chance hearing today on the proposed $176 million settlement 
of a race discriminatibn suit against Texaco. 

Federal Judge Cha~les Brieant reserved his decision on final 
approval. But the plairltiffs and their laWyers said they expect 
the judge will closely IfOllOW the proposal. 

"This i~. historic for everybody, not just African..,Americans, 
anybody who has suffered discrimination," said Bari-Ellen 
Roberts, one of the or~ginal plaintiffs. . 

The class-action settlement was reached soon after the 
disclosure last November of secret tape recordings on which 
Texaco executives belittled black employees and plotted the 
destruction of evidence sought by the plaintiffs in the 
discrimination suit. 1 . 

Of the $176 million in the proposed settlement, $115 million 
was designated for lump-sum compensation and damage~to salaried 
black employees. A total of 1,348 workers will get an average of 
more than $60,000 each.1 
.. . ... Plaintiff lawyer Michael'Hausfeld told the judge ·the 
settlement was "one of the most publicly scrutinized and 
acclaimed." . 

"This settlement 11S the most effective means of assuring 
tbat what justice dict~tes ... is achieved." 

Lawyers for Texaco and the Equal Employment Opportunity 
Commission said they d~d not oppose the settlement. Texaco lawyer 
Andrea Christensen urged Brieant to approve it "because it 
focuses on the future ~nd ... Texaco's commitment to become a 
model corporation." I . . 

Though the civil case is nearly ended, the case has found 
its way into the crimirlal courts. Retired Texaco executive 
Richard Lundwall, who ~ecorded and came forward with the· 
incriminating tapes, h~s been indicted on a charge of obstruction 
of justice for his alleged role in the destruction of evidence. 

I 
I 

I 
I 
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EEOC Aims To Use Best EEO Practices in 
Business To Spur Compliance, Says Jones . 

The Equal Employment Opponunity Commission 
plans to offer employers a "roadmap" of the private 
sector's best practices to direct them toward both 
compliance with legal mandates and growth in eco

. nomic productivity, said Commissioner Reginald 
.Jones, chairman of EEOC's new task force on the 
best equal employment opportunity (EEO) practices 

. in the private sector. 

The task force intends to focus on companies that 
use innovative EEO practices that foster compliance 
and productivity, and the panel will· issue these fmd
ings for both "recognition and instruction," Jones 
told FER Feb. 28. The task force plans to examine 
exemplary business practices in areas including re

"I don't believe business has abandoned affirma
tive action as a viable goal. " 

Commissioner Reginald Jones, 
Equal Employment Opponunity Commission 

cruitment and hiring, promotion, terms and condi
tions, termination, alternative dispute resolution 
(ADR), and other matters. 

In. large part to consider the "impacts of 
[business] practices," the task force plans to assem
ble an . advisory group of outside experts including 
rep"resentatives from companies and business groups, 
diversity organizations and civil rights groups, the 
commissioner added. 

A.A. Viable for Business, Says Jones 

The task force also will consider affirmative ac
tion issues. which have been under heavy attack in 
political arenas but not nearly so much in business 
circles. Rather, Jones believes many business lead
ers remain interested in gaining benefits from affir
mative action. "I don't believe business has aban

. doned affirmative action as a viable goal," the com
missioner told FER. The task force is comprised of 
EEOC officials from headquarters in Washington 
and certain field offices throughout the country. 

During a commission meeting March 11 in 
Washington, Jones explained the focus of the task 
force regarding its selected study areas. For recruit
ment and hiring, the task force will examine affmna
tive recruitment programs designed to create a di
verse work force. Such private sector programs by 
companies would include internships, recruitment 
strategies, and education and training programs used 
for hiring, the commissioner said. 

Moreover,.in the promotion area; the panel will 
concentrate on business programs that have elimi
nated barriers to the advancement women, individu

al~ fro~ d!~e!se ethnic and racial groups, and people 

With dISabilities. .. 


In terms and conditions, the task force will focus 
on disability and religious accommodation programs, ) 
sexual harassment, pay equity, insurance, employee 
benefits, and work-life and family friendly practices 
and policies. 

. Further, in considering best practices in termina
tion policies; the task force will delve into nondis
criminatory early retifement programs, insurance, 
and retraining and placement programs for employ
ees dismissed in downsizing efforts. 

The task force also intends to reyiew ADR pro
grams that provide early resolution of employment 

" discrimination complaints and to look at voluntary 
and effective ADR programs. . 

The task force also plans to examine business 

practices such as diversity training, general EEO 

commitments and networking for purposes of re

cruitment, hiring and promotion. For each of the 

study areas, the task force will examine tools such as 

performance appraisals, compensation incentives, 

and other evaluation measures to reflect a manager's 

ability to establish high standards and show progress. 


Task Force Seeks Much Information " 
The task force seeks to identify those programs. 


practices and policies considered to be "best" by 

their users, said Jones. In this light, the task force 

has inquiries for companies such as:. What manage

ment officials and employees are involved?; What 

was the practice, program or policy designed to 

achieve?; How does the practice or policy work?; 

Can the practice or policy be easily duplicated? The 

task force also will ask participating companies to 

provide supporting and quantitative data about the 

results of their best practices, programs or policies, 

including a before-and-after comparison. 


The task force is scheduled to present an interim 
report to the full commission July 16, and its fmal 
report is due Sept. 15. Corporate managers, busi
ness officials and other parties interested in commu
nicating with the task force should contact: Wallace 
Lew, special assistant to Commissioner Reginald 
Jones, EEOC, Washington, (202) 663-4026. _ 

Texas Lawmakers Consider Job-Reference Bill 

- The Texas legislature is expected to consider a 

bill this spring to provide employers a liability 

shield for controversial or negative job references 

for current or former workers. The bill would 

protect companies and other employers from civil 

damages for job references unless a worker who 

has complained could establish that the employer 

knowingly provided false information to a 
 )
prospective employer. State Rep. Brian McCall, 

R, of Plano, is sponsoring the proposed legislation 

in the Texas House. 
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EEOC 

EEOC Culls Backlog, Reaps More Benefits, 
But Litigation Down During Last Fiscal Year 

'T' he Equal Employment Opportunity Commission 
, , eliminated a large slice of its charge backlog and 

marked a substantial rise in the amount of benefits 
for victims of discrimination during the last fiscal year, 
according to preliminary agenCy statistics provided to 
BNA. 

During the same time frame, however, commission 
attorneys filed significantly fewer court actions-a 
trend that has prompted concern among EEOC offi
cials, including Chairman Gilbert Casellas. 

Backlog Down, Money Up. With a new charge
processing system firmly in place, the commission 
achieved a significant downturn in its backlog of unre
solved discrimination charges between Oct. I, 1995, 
and Sept. 30, 1996-the federal government's fiscal 
year. ' 

A backlog that had climbed steadily over the past 
five years-with much of its growth attributed to the 
passage of the Americans with Disabilities Act and the 
Civil Rights Act of 1991-reached a high of about 
9B,OOO at the end of fiscal 1995,more than double the 
inventory of charges only five years earlier. 

By the end of last September, however, agency inves
tigators brought the inventory down to a targeted re

, duction ,of just under BO,OOO cases-a trend, officials 
say, they hope will continue this year. ' 

Benefits obtained during the ' administrative 
procesS'-that is, before the cases go to the general 
counsel's office for litigation-totaled $145.2 million, up 
from the $136 million recovered a year earlier and' 
nearly matching the $146.3 million record high ob
tained by the agency in fiscal 1994. 

Benefits obtained from litigation efforts also regis
tered a ~gnificant jump to $51.2 million. The recovery 
marked ,a turnaround following three years of de
creased benefits from litigation: $IB million in fiscal 
1995, $29 million in fiscal 1994 and $34 million in fiscal 

- 1993. During fiscal 1992, a $35 million resolution of a 
suit involving IDS rmancial Services in Mllwa~kee 
brought that year's total to a record $71.1 million. 

Utlgatlon, Charge Intake Decline. Commission attor
neys filed significantly fewer court actions over the 
course of the last fiscal year than they had, a year ear
lier. . , " " ,i' 

The 161 substantive lawsuits included 105 under, 
Title VII of the 1964 Civil Rights Act, 36 under the 
Americans with Disabilities Act, 12 under the Age Dis
crin)ination in Employment Act, two under the Equal 
Pay Act and six under more than one statute. Another 
20 subpoena enforcements were filed. ' 

The litigation actiVity amounted to a'shiup drop-off 
from the 322 substantive suits filed in fiscal 1995 and 
the 373 a year earlier. ' 

The number of clas,s .actions also decreased signifi
cantly, accounting for only 32 of the substantive law
suits filed by commission attorneys, compared with 79 
a year earlier. The remaining lawsuits were filed on be
half of individual plaintiffs, although in practical terms, 
they may have greater impact than the benefits sought 
or recovered for the individual plaintiff. ' 

, Chairman Gilbert CaseUas expressed concern over 
the downturn in litigation activity during an interview 
in late December and has assigned a task force, led by 
Commissioner Paul Miller, to examine the litigation 
strategy (32 DLR A-B, 2/1B/97). 

Preliminary agency data also showed a significant 
drop-off in charges filed for the second year in a row. 

'Some7B.000 charges werefiled""';'a drop from B7.500 a 
year earlier and 91,000 the year before that. Commis
sion officials attributed the drop in filings to better ini
tial screening of the charges and more in-depth intake 
interviews with charging parties. among other factors. 

An EEOC breakdown showed disability complaints 
under the ADA-constituting 23.1 percent of the commis
sion's intake. and reflecting a continuing rise over the 
past five years: Charges filed under the age discrimina
tion statute remained largely unChanged from a, year 
earlier 'at around 20 percent. Race bias charges have 
edged downwards. from 40 percent of the commission's 
docket of new charges in fiscal 1992 to about 34 percent 
today. Sex discrimination charges continue to be about 
30 percent. national origin, around 8 percent. and reli
gious discrimination 2 percent, according to commis
sion data. " 

By NANCY MONT'MELER 

I 

, 3-19-97 COPYRIGHT 0 1997 BY THE BUREAU OF: NATIONAL AFFAIRS. INC•• WASHINGTON. D.C. DLR 1418-2693/97/$0+$1.00 

http:1418-2693/97/$0+$1.00


.~~,t~t\ttUo~k~itUt~' 
. ". . '. ~" . , ' 	 -.,

' Ie A··.. JOipte'd' agenCieswm! report annually onRu l~ U~ whether such experiments are in 
progress; none 'are now, "as far as : 

'J" n h-b -t we can determine," he said. . .
I 0 rro I I The cases ~at are still outstanding 

Include studies at Oregon State Pris. t"'" t . on and at Washington State Prison .Secre I, es S from 1963 to 1971, in which prisoners' 
testicles were irradiated to learn' Uu·.mans what .doses m~de them sterile. They. On n l also mclude experiments involving 
mentally retarded children at the 
Walter E.Fernald State School in. 	 By MATTHEW L WALD ' 
Waltham" Mass., who, from 1946 to 

WASHINGTON, March 28 - Pres· 1956, were told that they were joining 
identClinton has established new' a ~:science' club," 'and were given 
rules meant to preclude any m~re . radioactive material in cereals. 
Government·financed secret experl- . i Another lawsuit involves Vander- . 

.... ments on unwitting hum.an subjects'--- .... 'C-jbilt Universit~, .where820 pregnant' 
using radioactive, chemical or other' Iwomen were gIven small. doses of 
dangerous materials, the White . radioactIve ir~ln from 1945 to 1947. 
House announced today: And during the 1960's and 1970's, 

Officials of the Departments of I subjects at th.e University of Cincin~ 
Justice and Energy also said they -'. nati and, three other universities 
had made progress in settling some were exposed to radiation over their 
cases involving such experiments. In entire bodies to measure the effects. . 
those cases, dating from the 1940's The latter case, which extended 
and 1950's, Government researchers I into the early ~970's, includes 45 "ac
injected civilians with plutonium or Uve living plaintlffs,"said E. Cooper 

, uranium without their 'informed con- Brown, a lawyer who represents 
sent. them, and another 45 yet to be dis-

Nearly all the. subjects of the ex- ' covered. 
periments, who were adults when the . Government OffiCials dividtd the 
doses were given' 40 years ago, are., experiments into three categories: 
long dead, and the settlements have. studies like the ones with retarded 
taken the form of payments to their children, and ;pregnant. women, In 
families,generally in the hundreds .of which researchers' added traces of 
thousands of dollars. Scores of other radioactivity to foods or minerals so 
victims or their families are stili they could study metabolism or or-
trying to collect damages. . gan function; Jradiation studies like 

"Compassion and concern ere at the one in Cincinnati in which re-
the core of our response to human searchers may have thought the ex-
radiation experiments," Energy Sec-. posure would benefit the patient, as 
retary Federico F. Pena said in an' well as providing valuable military 
announcemeiu at the White House. I ' ,

Sixteen cases have been settled; . 
one is' in the late stages of settle
ment; one family declined to partici
pate, and one subject could nOI be 
found, Government officials said. 
ThaI means, Mr. Pena said, that the 
Government is nearly finished with 
what he called' the most egregious 
cases, tlie ones in which ,the experi
ments had been kept secret from the 
public and the victims "for the pur
poses of avoiding liability or embar
rassment to the Government." 

.But the Government is still defend· 
ing at least five lawsuits, with about 
80 victims identified and hundreds of 
others' who may come forward. 

Under the new rules, Mr. Pena· 
said, informed consent will be reo 
quired; the sponsor of the experi· 
'ment.will,be identified.1O the subject; 
the subject "'i11 be told the experi- , 
ment is classified.. and permanent 
records; will; be· kept'.. The. advisory 
committee also wanted external. re
views, and that process is being de
veloped. Mr. Pena said, Government 

.DA~E: 3 '''1;'17 
PAGE: 7, 

information on the effects' of radia •. 
uOI,l exposure, and injection experi
ments, which could not conceivably 
benefit the subjects, but might help 
~~emment offiCials set exposure 
limits for workers 'in nuclear bomb 
plants and related industries. It is 

• 	 this last category that the offiCials 
now say they have put behind them. 

But Mr. Brown and others put 
some of the irradiation experiments 
In the Category· of exposures that 
could not help the patients, because 

\ doses were not delivered to parts of 
the body where patients had cancers. 

Mr. Pei\a, announcing the new 
rules, said they adhered closely to 

-the recommendations of an advisory 
panel on human 'radiation experi
ments that Mr. Clinton appointed in 
1994, alter Hazel R. O'Leary, the 
Energy. Secretary then, announced 
that she would declassify mUlions of 
pages of documents. on the experl. 
ments. '. 

The steps were taken by an inter
agency working group, including the 
Departments of Health and Human 
Services, Defense and Veterans Af. 
fairs, the Central Intelligence Agen
cy and National Aeronautics and 
Space Administration. . 
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r:linton DecrieS.~~goRacial Attack 
. ,. " ".. '.""" 

lin Radio Talk, President.Urges End to 'Constant Curse' a/Hatred 

~. Condemning the "savage, sense
less" racial attack in Chicago that 
lecently left a 13·year-old black boy
113 coma"PcesidentClinton yester- . 
lay urged all Americans to over
(proe the Mconstant curse" of racial 
itivisions and "find kinship in our 
bmunon humanity." " " 
: In his weekly radio address, the 
President used Easter and Passover 
Je,ason to reiterate his hope that 
t>eople can begin to put aside the 
tnduring tensions among the races 
to fulfiJJ the promise of America as a , 
diverse country bound by common 
jdeals." , 
: "The divide of race has been 
America's constant curse," Clinton 
~d. " " 
II But he counseled that the , na
pon's future "depends upon laying 
down the bitter fruits of hatred and 
ptting up the rich texture of ~ di; 
versity and our common humaruty. 
: Clinton's second inaugural ad. 
jress and his most ,recent Sli:'t~ of 
~e Union address II'Icluded s~ar 
appeals for racial hannony, which" 
the president has" said he hopes will 
bme part of his legacT in office. 
~ Aides said Clinton decided to use 
the radio addTess to renew that ap
peal in the wake of the brutal beat
ing of Lenard Clark that has created 
an uproar in Chicago, where it has 
taised racial tensions. 
: Clark and two friends were re
turning home March 21 after play
mg, bast~tbaR: when tIler were at.,. 
tadedi ",. three ,..ii/ite teenagers, 
according;to<i:fiicago'police.' . 
i Clark!s head 'was rammed agamst 

:a waD by his attackers and he was 
felled by repeated kicks and punch
.s that "left him unconscious. He 
~erged from the coma FridaY,but 
doctors said lie faceS"8 long and "un
~rtain recovery. 
! The three white teenagers have 
been arrested and charged with at- " 
kmpted mUrder.. 

; ~his kind of savage, .~nseleSs with stereotyping, stereotyping 
3ssault driven by nothing but hate, blacks and whites•.Jews and Arabs,
Itrikes' at the very heart of Ameri Hispanics and Native Americans,
ca's ideals 'and threatens the prom Asians; immigrants in general. It is
ise of our futUre, no matter which all too common today, but it is still 

"racial or ethnic identity of the at ' "" . -wrong.. .
tackers or the victims," Clinton 
Said; : .. - ~. . .- - Calling spring a season of renew- : 

3.1 Clinton asked Americans to "re"'We must stand together as a ria affirm their commitment to this tion against all crimes of hate and central ideal: that we are many peoSay they are wrong. We must con
ple, but. one nation, bound togetherdemn hate crimes whenever they 
by shared values. rooted in the eshappen. _ . -- 
sentialdignity and meaning of every"'We must commit ourselves to 
American's life and liberty."prevent them from happening 

Saying the holidays of the seasonagain. And we must sow the seeds 
teach everyone "that hope can 

of harmony and respect among our -spring forth from the darkest o(
people."  times,"Clinton added that in the.af

Aides said Clinton spoke to termath of the Chicago beating, 
Clark's family Friday to express his Americans must "find the strength 
concerns about the attack. and he to reach across the lines that divide
called on all Americans to join him us on the surface and touch the'
and first lady Hillary Rodham Clin common spirit that resides in every
ton in praying for the young boy's human heart."full recovery.  - Many of the most powerful rheAs in earlier speeches on race, toricalmoments of Clinton's presi·Clinton'S radio address contained dency have come when he has diswords aimed at both black and cussed the issue of race, from hiswhite Americans. 

speech to a group of black ministersHe called on white America to 
in Memphis in 1993 to his addressrecognize the reality that "racism is 
on af11rmative action in Austin innot -confined to acts of physical vio ,,-1995. .lence" but alsO" inCludes the daily 

A White House official said thediscrimination and indignities suf· 
president spent nearly an hour r~(ered by minorities, -from bigoted 
working the draft of the brief radioremarks to discrimination in hous
address in an effort to strike tbe . ing and at the workplace. "These 
right balance in his message.acts may not harm the body, but 

when a-mother and her child go to 
the grocery store and are followed 
arouna by a suspicious clerk, it does 
violence to their souls," Clinton 
said. _ _ 

,But he caUed on the Arriean 
American community not to use the 
attack as an excuse to condemn all 
white Americans as -racists. "Black 
Americans must not look at the 

-faces of Lenard Clark's attackers 
and see the face of white America," 
he said. 

"The acts of a few people must 
never become an excuse for blanket 
condemnation, for bigotry begins 
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A b6mbshell court ruling lcurtails aJfirn1ative action 
8y s.c. GWYNNE AL'STl:\ ' I Cheryl HOp\\'~od and three other siudents 

I disputed their rejectiqn by the law schooL 
T HAS BEE~ AL\lOST 4:' YEARSSI~CE, ,One of the str'engths of the case. says Ter
a black man named Heman Sweatt and Ihis :awyer.. Thurgood .\\arshalJ: brought 
a case before the Supreme Court that 

, forcibly integrated the L'niversity of Texas, 
So it was oddly appropriate last week that 

, the L'ni\'ersih' ofTexas aL\ustin was once 
again the defendant in a sweeping: prece

. dent-setting coutt ruling on the subject of 
'race. This time. though. the university was 
chastised for promo"ting racial d'i\,ersity, 
not racial exclusion, , 

In blunt and remarkably plain lan
guage, the 5th L'.S, Circuit Court of Ap
pealsdeclared that the L'ni\ersity of Texas 
law school could ,not use different admis
sion standards for minorit\' students than it 

, does for white applicants, 'The court's deci
sion was a frontal assault onthe current law 
of the ,land-embodied in the Supreme 
Court's 1978 Bakke decision-which pro
hibits quotas 'but allows schools to consid· 
er race as a factor in college applications, 

The ruling stunned officials at the 
unh·ersity. who had been loudly supportive 
of affirmati\'e action and were in the midst 
of a multimillion-dollar campaign to boost 
minority enrollment. L'niversity president 
Robert ~1. Berdahl warned that the oed
sion could lead to "the \'irtual resegrega
lion of higher education." and the entire 
IS-school system of the L'ni\'ersity ofTexas 
te'mporarily suspended admissions, Texas 
A&~1. the other large state system. later 
announced that it would follo;\' suit. 

They reacted SWiftly in part because 
the court's decision included a sharp warn
ing that "if the law school continues to 
operate, a disguised or overt racial c:lassifi
cation s\'stem in the future. its actors could 
be subject to actual and punitive dam
ages," Says Berdahl: "That gets your at
tention real fast." Other state . The court \agreed that 

, schools in the circuit. which ; Hopwood is "a f~ir example 
inCludes Texas, Louisiana and ~ of an applicant with a unique 
~lississippi. are bound b~' the i b'ackground '" Het\ circum
decision. Private schools ina\' ~ stanc~s would bring a differ
also be affeCted because :ent perspecti\'e to the law 
man\' recej\'e federal funds, ~ st-hooJ." Significantly. this 
and' campuses nationwide ~ statement endorses the idea 
are studying the ruling as a that "diversit\''' is a \'alid goal 

. possibleh<lrbinger of things for universit{es. And later in 
to come, the'decision. it states that "a 

The circuit court ruled on ' unj\'ersity may properlyfa\'or 
the 1992 case of HoptL'ood 1:, one applicant o\'er, another 
State oj, Texas. 'in which CHERYL HOPWOOD because of his abiIityto play

j 

ral Smith. the Austin lawver who filed it. is 
that Hopwood is "a real ~·iC'tim. th'" sortof 
person affirmati\'e action should help." 
According to Smith. Hopwood. who comes 
from a blue-collar {;,mih'. was offered a 
couple of ,partial scholaiships-including 
one to Princet'on~but still could not afford 
to' go, Instead she attended California 
State L'ni\'er~ity, married a sen'iceman, 

the cello, make a downfield tackJe '" [his1 
relationship to alumni .. : or[his] economic 


, or social background." But, concluded the 

court, schools must ,"scrutinize applicants 

indh'idually. rather than resorting to the 

dangerous prox~' of race." , 

,~Iinority groups argue that screening 
for special skills or family connections 
amounts to affirmati\'e action for white stu
dents. In fact. a da~' after'the Hopwood 
ruling. the Los Angeles, Times reported 
that LCLA routinely gh'es preference to the 
sons and daughters of "major donor pros
pects," admitting the rich kids over thou
sands of, applicants with higher grades, 
Other papers charged that several of the 
L'ni\'ersity of California regents who had 
\'oted to end affirmative ac;tion-including 
Go\'ernor P!"te Wilson-had used their 
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MAKING THE EfFORT: ~Inorlty recrulta embark on a tour of the Teua campus laat year 

worked as an accol,lntant and was raising a 
disabled child when she applied to the 

influence to get the children of relati\'es. 
friends arid business partners into the 

L'niversity of Texas law school ~(age 29. 
Her LS.'T scores were good/enough to 
qualify for the pool of minority and disad
\'antaged applicants, But. ~harges Smith, 
"thedake the last 60 white>,kids and make 

• places for m'inority student~.,~' 

school of their choice. . 
:\.11 of which raises the tension level as 

the L'nh'ersity ofTexils decides ho\\' to pro
,ceed. It \\ill certainly appeal the ruling. ei
ther to all 16 federal judges in the 5th Cir
cuit or to the Supreme Court. But some 
civil rights acti\ists such as.-\.I Kaufman of 
the }Iexican American Legal Defense and 
.Education Fund W01:ry that although the 
decision is "inconsistent with Supreme 
Court rulings," Hopwood's appealing story 
and pre\'ailing political winds could carry 
the day. Student leader Gilberto ("Tito") 
Garcia. who helped organize a campus 
rail\'. sa\'s, "Affirma!i\'e action is not a 

. hane;;)t:' It's an opportunity, The windc. w 
vf opportunity has only been open, for 20 
years, Discrimination has existed for 300 
Years. -Reported DY Dan Cray/los Anlleles 

~nCl Hilary HyItOnIAullfin,L/ 



: .." 
:. 

To the barricades:})!'spit!' protests Bi·rke/ey and e/seil'herl!, Ca/ifornia'l'Olers may abo/ish all a,tj1rmatil'e aclion 'ool1le ,\'O\'ember " , 
,:\:II,IB\I'\JI:\I;\("TI:il\; '" 

The·Backlash 
Clashes over ra('e'(~nd preferences flare up-,:jus~ in time for the campaign, 

• T· • ", ..; " 

/,.---
Ih T",! \lnHt,\STH\llraditi()I1, a Ihr(,t'-jud\!t' pand :01' H(,'h(;ln 

,\,,1) (;1""\ C\HH'.,L1, 

Itt "I p.;;, T. I 'PII' \111):1'.7"" 

Ihe hi~h-\\'alt'r mark nf the judi-" 
cia I .;t'ti\'i.m in,pirc'd hy' th~' 
\\'ar1'<'11 C"url. !he' Fifth, L',S, , 
Circuil ('.lI!l'l ,)f ,\PI1<'al" in '\l'\\' 

, 01'1('011,. ,;rfc('lin,h- r(,llladp till' 
';"lIlh, 'In ndil1ll'l'fll'1' nilin\o!, it" 

'jlldg,)' li",~d' 1:1\\': r.':N)Jl iind a fl(,I'l'e' pa, 
"i,'n 1;)]'.ill,t'I<"> ('I) hun' lim Cn)\\ '1\'1'0,,, Ih('· 
l )Id Cnrll<:>derilc\', B;lt' 1h,' '\!I,,]'\' da\', :11'(' 

;'Y,'r. and hl(h!,':.,lnhn \1.il,'1' \\:i,d";11, till', 
Filth'. in!,;II('ctllilllt':ldel'. j, 11,)\\' "iI ,lI1d In 
"('mil'e!irrl111'I1!, i.a.! \\'t'"k, in iI d,-d,k'l1 
",lm,' ,a~" .1, a r('\','r':al nf 111<' "l\l;'rt', pn,\'1(1 

, , 

an'd '1\II>,h appoint~(''' l.lOk,de;id aim at the 
Illng-~"I'lblishe.d' 1I~l' ()f racial' prelerences 
10' a~'hje\'e diH'r"il\' ii) lInh'~r~il\' admi~
.i,)ris, "Thi,j. Ihe ,\-bOlllb:' "ili~ ~Iark Yu' 
'<i,)!'. timl1PI' d('an'at tl1<' L'nin"rsi\\"t')fTexas 
Law Schdl)L Ih,; dt~il'ndilnl in '~h(' cas(', 
"011('(' \"H" ><1\' ran' can't'h(' tak('n\jnlo ae" 
"'Hill!. ~\'hat i; the 1:1;,,"" ,', 

The allirmatj\'('-ilt'lilln di:>bat(', smolder
inl!: I,,,' ~,(,:\l''', j .. Ibril;l! lip 'IIt'lin ,iuSI in" 
I in1<' I~'r the 1!l;Jli "I(,(,t inn, ,\it hOlllth the' 
11<'\\: I'ulim.! iI;i('d- !In'" T('xa" LOllbia'na 
al1.f\li~"i""ippi, 1,'\\' d;\llbt' thai it !'theS a 
din'd dl:ill('!1\!(' in Ihe C,S, Sliprei11(, 
COlli.!'. "<feei"ion in th(' I!I';''I Bakk(' "be

" 5 


, leharll: Bakke said unh'('rsitje~, coukJ IN' 

ract' imd gender as hlctors in 'admi;.sions, ' 
Bllt the maJorih' was on'" 5-,t and the' 
SlIpr(,l11(, Court 'hal> slm't' mo\'(>d st('adily 
ri~ht\\'ard, In recent \'ear~, mort'oyer, (:,m
s(,'n'at h'e crit ics han;'chippecl a\\'~~' <Ii the 
\'er:' id('il of nlc(':,has('d poli"jes: politi
dan~:,sf'nsinl:( risin~ \\'hite' resentment" 
huye repeiltedl~' attat'kc'cllhe 'u;e of quotas 
in an\' context. ;\t'llrm:1liy(' aclion is' now 
h('ini dral!,l:(ed into ptJlit ies in an ('1('1'I!)1'i111~' 
cnl('ial ·;tate: California, ",ho,(' \'oter~ ",ill 
almost c(,rt'ain'" gel the ('h"nee to eliminate 
the ~tat("~ l';'~e' and !;(,l1der-pr('/<:>ren('e 
h.l\\'s this '\tlwmix-r. If the Supreme'Couri 
1()110\\'5 Ih!' eleclion" return?, th(' 'Cali 

.'_.f..:JV 
It.~". 



fornia ,'o'le may be a prelude to a full-, 
dress re"iew of affirmative action's consti

[ 
tutionalit.\'-making it an e\'('nl of natiorml 
proportions, ' , 

The contro\'ersy will go presid('ntial as 
well. since Bill Clinton and Bob 001(' are 
laking opposite: sid(';, To cit(' (me specific. 
Clinton ging('rl,\' backs continuing minority 
prelerences in federal contracts: ,,'hil(' Dole 
has cosponsored a pending bill to eliminate 
them entirek Rlck('rs of Ihe California ini
tiative, kno,,''11 as the California Cidl Rights 
lnitiati"e ICCRI l. 'said 001(' ,\'ould cam
paign lor their cause at a w('ekend rail," in 
Orange County, Th(' Clinton administra
tion, meanwhile, reacted to last week's de
cision with not'1blecaution. ;\!though ;h;.o
ciate :\lIorn('" General fohn Schmidt said 
the nlling, \\,;b,impl,\' ''''Hong,'' another 
senior official told :\ E\\'s\\'n:r; that the ca,e 
"will spark a 101 of ner\Ous discussion" at 
.Il1stic~ and th(' \"hite Hou,e, ";\n," big 
neil's about affirm,lth'e ilction i, bad 11(''''S 

Ii)r Bill Clinton," said Ten:" E;\>aland, a 
cons('r";)li,'e inlellectual wh(; ~eT\'C'd in thC' 
ReaQan JusticC' Ol'P'HIITIC'1l1. "It brin!:!,; 10 
the ,;urt:IC'E' an j,;~ue on which ,I Ill'limit\' of 
V!!IHocrtlls- not, ill,t a mai<lrill' n(;\niC'rJ
c.m, - di;all:n'(' '~'ith Clin!!~n," ' 

Dl',pite 'it~ disarming title-.l "ridl 
rights initiati\'e" cOllld 1001 unwary ,'ot
er, - CCR I i, ,Ill iltt,t'mpt 10 end ~n Y<',lrs of 
painlulprol;!re" t<.)IImd equal <lpportunity,' 
It 1I'0uldrepC'al aHirmatil'e-action rule,; for 
st~lte and local ~()"C'rnment emplo~'ees, and 
it would l'nd the pradice of",ettillltaside" a 
shan" llf g,1l'enimeni contracts tor-business 
firms'owned Ill' blacks, Latinos and \I:om~ 
en, It would :ii,o ('ndthe mandale to pro
mot(' "di"C'r~ity" in the sprawling state uni
"ersit." systC'm, Its most conspicuous 
champion,; ,lrC' GOI', Pete Wilson and Ward " 
CnnnC'rk. a \\'ilson alh' on the 'board of 
re>l:drlls 'of the rni\"er~it,· of Calilornla, 
whose nin(' campuses incl~de Berkeley 'nd 
rCL\, Thl' rc regents h,l\'{' already out
lill\'l'd racial pr('lerences: CCRI 1I'0uld e:'\
tend the ban to the 21-campus Cal State 
,,,,tC'n; and communit\' colleges, Conneri,', 
:{n iinp:i~sionC'd critic of race-based poli
ci('s, i,; blaci.., "Thi~ debate about affirma
th'(' action is not just about ,.references," be 
Sill'S, "lfsabout that T<m' !lc'r\'(' of America 
\\'i: call 'race: :\re we going to c"ntinuC' to 
belie\'e that bbcb h" ,delinition arc disad
"antaged" :\5 a black man, I say n<l," 

Connerly admits that ending racial prel~ 
erences will probilbly lead to a "precipi
h)llS" drop in black enrollment within the 
rC'Sl'stem, Ircs student bod,' is no\\' -I 
percent black ,lnd )-1 percent Laiimi: Asian
:\m'erkan kid" would be the like I\' big win
ners,IBut th(' deb,lIe i~ turning' i,ast~', The 
Los Angeles Times recenth' dfsclosed that 
:;ome r;gents-Connerl\, ~,'as not Jmong 
them-f~r ,'e:lrs h:lI'e u$(.d their \'IP statu~ 
to help ,lpplicant:; ge,t into rc. and Conner-

I\' has been attacked in bitter term~, "He's 
I~Jrried to' a whit('lI'oman," state Sen, 
'Diane 'Val son comp];\inC'd r('cently, "He 
dl!eSn't i,~'ant ,to ~~,black," C()nnerly ~alled 
\\ahon,',l bll!ot." , ' , 

"Re,'~r,~~ discril11inalion is iriescapabl\' 
untair, ~lnd it is, quit(' :natllrally, bound t~ 
engC'nd('rresentment." Pete \\'ilson sal'S, 
But ifc6nsel"l'ati\'es hope to lise affirmatil'€' 
action tis a wedge isslIe in '!J6, the political 
questillhs are: ho'~' mimI' whites are mad 
and hot\, mad are th(',"? Th(' e"idence is 
mi:l:C'd, L\ FiC'ld P(lll in' Calil: :rnia sU\,&ests 
that CURl "ill ,;",;; eil~ih' inlhe blJ. On, theI • , , 
other hland, po! I~ also ,SU",ll:l;st th'!!~'llilllr-, 
Illil '.'oter, don I care nHll'h ab<nitalilrma

ti"e a~'tion, which l,lSt "ear n1nk.'d ~5th <iut 


, of ::!7 pnlenli;d i'''llC'~, Til(' Lus ..\n!!C'le,' 


I' 

Times recent ii, showed thatClirlton, \~'ho 
now leads Daie by, 21 poinlsin,thestate, is 
not Iikel\' to Jose man\' \'olesbecause of his 
support 'lor prelerences, But it's early. , 

Ho\\'the Supreme Court lyilJ read the 
' California returns is anybody's guess, The 

real issue in the Fifth Circuit's decision, 
' according to Robert BerdahL president of 

the Cnil'ersit." of Te:'\as, is nothing less than 
"the virtual resegregation" of American 
higher education, That may be overstate
men!. But the courts' dilemma is the coun

'try's: how, to mOl'e Irom the moral c1arit'· oj 
. the eil'il-rights era to t,he painful ambigu, ' 

ities of it s denou'ement.' 

n\~IEI.I":;I..\ln\I,\' in \'(Hhin~tonflnd 
.' -1.:H!):".I,\!I ROSf,\:'i'l'lF,1. ,tdth IhrDuJiJI.'ar;}p(jt.~n 

The Assault on Affirmative Action 
,\Iierthe aboliti<)!) llfiegalizC'd segrC'gation in the '60s, gowrnments, schools' and business-, 

'C:s tur~ed tll qllota, ;In<.l pretc.renc('s to gil'(' 'minorities a hand up, Then came the backlash, 
. 	 I' " 

n<lI1Ciill aid, <l ledeml 
,lppe,ll, ('Ollrt throws, 
,)ut a L"ni"er'sitl' of 

" \LlI"I'land blacks
! unly' scholarshi p, 

,June 1995: The Su
, I" prC'me'Court under-

f cub minoril" set- ' 
.' 	 asides, ruling lor 

conlr:iclor Rand\' ' 
Pech, \,'ho claimed 
that a road-building 
job in Colorado was 
unfairll' awarded to 

8akkf openf!d a lonirunning H'Qr a Hisp;'mic-owned 
i 

June i1978: Rejected by a 
Cnh'ersitl' of California 
I' ' 

medical 5choolto n':lke 
room lor blacks, Allan 
Bakkie al
legE'~ "re
"E'rs~ di's~ 

, crimina
tioJ1~-ilnd 
\\'in~ when 
the Su- . 
prel~e 
Coutt or-

business, :\'ow busi
nesses -,\'ill get special 
treatment onl\' when 
there's specific e"idence of 
old wrongs - not blimket 

assumptions 
about racial 
inequity, 

July 1995: 
Led b\' Gov. 
Pele \\'ilson, 
Cnh·ersit\' of 
Calilorni~ 

der~ his'ad- p('c~'s claim hobbled regents 
mis~ion, minority pre.ferenees scrap al~ 
The; deci- , • 
siori outlaws quot'I~. but 
pre~el"l'es raceandisex:as 
"po~itil'e lactors" in decid
ingiwho gets in, ' 

: " 
October 1994: Sil!;nalinl!; 
that past discriminatio~ 
dbJ~ not jll$til~' ~peciJI 11
" I , , 

I 

I 
i 

,I (p 
I 
1 ' 
I 

I 
I 
I 
I' 

\ firmative 
acti~n, :'.Ieanwhile, 
Wilson abolishes all 
state preference pro
grams order e:'\ecu
t il'e coni'rol. 

eral appeals court totally 

rejects race as a lilctor in 

admissions, ('I'en lor "the 

wholesome practice" of 

producing racial balance, 

The case will likely go to ' 

the Supreme Court. 


Spring 1996: A bill heading 

Jor debate in Congress 

would ban all 

lederal preler

, nces, inCJud~ 

ing minority 

hiring targets 

ihat noll' guide 

contractors, 

Sponsored by 

Dole-and op

! 	 posed by Clin Dole is on 
ton-it would' board lor a ban 
rel'erse a Nixon 
presidential order, 

November 1996:Th(' Cali

lornia Civil Rights Ini

tiati\'e - sllre to be on 

the ballot-\.\'ould bar 

prelerences at state uni

"ersities and in gO\'ern

men!. Wilson 
and the Re
publican :\'a
tional Com
mittee are 

. championing 
the dri,'(', 
which \I'ill be 
a ke\' issue be- ~ 

March 1996: In Hop In the \lest, a t\"e~n Cli~ton . 
wood ,I~ Tex,15. a fed· lnlson rollback and 001(', 
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"S TIME RUNNING OUT ,FORAFFIRMATn/EAcTION? 
" With,th..: Supri:m..: Court's bles,ing, urii\..:rsiti":s'ior nearly'i\\;) deeades'ha\e 'pro

,mOleu classrol)m'diversit\ 0\ I!.hin!! minoriti..:s an ildmissill'n hr..:ak, The,collrt ,d..:-, 
,dared in 1978 thai althl~UI!.'Ii:the l.Jrii\ersih of Calif(irnia al Da\is'h;ld ilkl!.all~ 

, ,bilrred whit..: in..:dical,schnoJ applic:ant ,-\ II an' l3akk..:, clllI~g,·, cliulu\\..:igh' elhn-irit; , 
to ;.llIain "a heterog..... nellus student h\.ldy:' :-';o\\,)he Btlf..:f..:~' pr..:c..:dl'nt ma~: h~ nn the' 
ropes, A federal appeals paner I;ISI \\e..:k in~';ili\bt..:da lini\.:rsit~ of Texas ,law' , 
sch\.,ol program that f:l\Ofs mine)ritie,;, Agr ..... ~;inii with rejeet,'d'\\hit..: applic;lnts,tlw ' 

, judge, rukd that "the us,' III rae..: tll :lchic\c di\..:rsit\under(lllS thc llltim,Il,'gllall1f' 
the ICllllstitution'sl l..fth Amendment: thc l?nd ;If r;,,:iall: Olllti\;II('d ,t;lll? action," , , 

Th.: l'llui!', rulin!!is biridinl!onh in', 
T':X;lS, Lt.11lisiana all:i ~lissis~ipp(' ,-\ j'inal 
de,:i~illl1 for t'h~"nlir.:n;Hiori \\ill likd: 
r..:'t \\ ith ih.: Supr..:ml? ClHlrI, mllr..: ,'<In

",'I";lIi\l? 110\\ thalljn ''7x;,' \kal1\\ hik. 
Califnr'nia', 11l1iwr,iti.:s arc alr.:ad: ,hiil!
ing ra.:i;ll prl?t'l:r.:n,:.:s in adn~i,siliilS, :\t' 
th,' Unin:r,it:., ,If Calil\lrnia la~\" sdl\.lnfin 
L"s,:\n;!d..:s, \\hil.'h adniits ..fO p,'m:ni llf 
its ~Ia~s-lI;i,ng"'dil,'r,it: qit..:ria:' ,-\d'mis: 
,illn,; D':iln \Iidl;ld Rappaport iI,k" ' 
"Hl'l\ rllllid the lll1h'Pllhlil.' 1.1\\ sl,jllllil in' 
Sllllth..:rn :Caljfllrnia ... nd ll,p \\ itb 1'1.'\\ '11'. 

h;, rrlillllritie<.'" Sn far, h..: ,a\" ''''''ll lHI\:' 
Holding on; ,..f'Co/(fil/'llia "!'moll,wowr h;I' iI guod an,\\""cr:." 

" 

-
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InDr Pond~rs Appeals· Options • 
I . j ' 

IT "ANI' IWO" AND OODON HUNTII 

The U,S. Court of Appeals for the 5th . 
Circuil sent shock waves through academia 
and the civil rights community last week 
with its ruling directing the University of 
Texas to stop considering race as a factor in 
making admissions decisions. 

In the aftermath of a three-judge panel's 
ruling in Hopwood v. Texas, all eyes are on 
UT, which is weighing whether to ask for a 
rehearing of the case en bane or 10 press 
straight ahead 10 the Supreme Court. 

If the school decides to seek an en bane 
. rehearing and the entire coun agrees, Ihe 
.panel's decision that race has no place in 
deciding who gets admitted 10 the UT 
School of Law would be withdrawn. Thai 
would leave in effect the 1994 ruling by 
U.S. District Judge Sam Sparks that the 
school could continue its affirmative action 
efforts. . 

Such a move to an en bane hearing 
woul.d give th.e .Iaw school some leeway 10 

conSider apphcants' race in completing its 
fall 1996 class. But Dean Michael Sharlot 
says it also could expOse the law school 10 
extra liability if the entire circuit eventually 
adopts the panel's ruling. . 

If the school follows the other appellate 
strategy-petitioning the U.S. Supreme 
Court directl y-:-the panel's ruling wiil 
remain in effect. 

"Then we know we can't [consider 
raceJ," Sharlot says. 

The U.S. JustiCe Department is consider
ing joining a UT request for' an en bane or 
Supreme Court hearing. Earlier this month, 
the U.S. Depanment of Education's Office 

l'f Civil Rights completed a seven-year 
mvesllgatlOn of the affirmative action pro
.gram at the University of California at 
Berkeley, finding thai the program, which 
consider~d ~~ as one factor among others, 
did not dlscrumnate against white applicants. 

The fale of VI's next move could well 
'shape affirmative action policy into the ne~ 
century. The Hop.....ood ruling rejects the 

.,VIo'pw,o·'od Ca,se'
I:l 
· ". " l' C / 'j: .', 

iR: egents 0 nlverSIl}' 0 a I ornla v.1 U!3~kke,. In Bakke, the ~igh court recognized
~hvefSlty as a compelling state interest in 
~igher educatio~. There have been no pro
nouncements from the Supreme Court on 
~igher ~ducati~n affirmative action pro
grams Since then, although the Court has 
become increasmgly wary of other affirma
live action programs, such as miilority set-
asides for go~em:ment contracting work. . 

'I' Michael Rosm'.,an.' general counsel for the 

~ashingtoD, D.C-based Center for lndivi" 
~ual Right~, say~ Hopwood puts all of the 
l)ahon's coUeges'and universities on notice. 
The center provided financial and legal 
assistance on the suit. 
I 'The University ofIexas law school 
d,efe~ded its .program in part by putting on 

.'¥her deans who ~d everyone else is doing 
the same thing," says Rosman. "If they are 
ptesumably they are going 10 stop." ' 

'.~,P.ILING'
" ..\ 

•'I The Hopwood ruling drew a strong reac
tlon from Carl Monk., exeCutive director of . 
th:e Washington. D.C.-based AssOciatioDof. 
Afnerican Law Schools. The 160-member 
grpup joined in filing an amicus brief with' 
the appellate cou,rt on behalf of the ur law 
school, one of its members. • . 

'I"~ find il appalling," say~ 'Mon~/when 
~g about a portion of the opinion thai 
gn(es a thumbs-up 10 tbe .relation of a law 
school applicant 10 alumni asa factor in 
co~sidering lldmission, wbile prohibiting . 
race as a factor. 

ur System 'General Counsel Ray Fara
bec\ says stay~g th~ circuit panel's I\\ling is 
a strong conslderauon as the school plots its 
next move. The system froze all of its 
ac:trhlssions programs for one \Veek, begin
mng March 19. to. assess the decision in 
Hopwood. ' 

even if UTdecides togo the en baneroute, Hopwood is cenain to end up al the 

Supreme Coun eventually, Farabee and.other lawyerS representing the state and the 
university were stunned by the breadth of 
the opinion written by Circuit Judge. Jerry 
Smith's opinion and its rejection of former 
Supreme Court Justice Lewis Powell Jr.'s 
opinion in BaJdce as precedent. 

"Justice Powell's argument in Bakke 
garnered only his own vote arid has never 
represented the view of a majority of the 
Court in Bakke or any other case," Smith 
wrote. "Moreover, subsequent Supreme 
Court decisions regarding ed~cation state
that non-remedial state interests will never 
justify racial classifications. Finally, the 
classification of persons on the basis of 
race for the purpose of diversity frustrates, 
rather !ha~ facilitates, the goals of equal 
prolcclJon. , ' . . 

Smilh was joined by Judge Harold 
DeMoss. while the tbird member of the 
panel, Judge Jacques Wiener,declined to 

. overrule Bakke, but said be would find that 
the law school's affirmative action program 
was not tailored' narrowly enough to meet 
the Bakke standards. He criticized his two 
.coUeagues for boldly declaring'Bakke dead. 

.While the appellate court grants en bane 
review only ra,rely, a longtime 5th Circuit-
watcher thinks Hopwood would have a 
good. chance of getting placed on the en 
bane calendar, possibly as early as June: 

Sidney Powell, name partner in Dallas' 
Powell &. Associales,who has done 5th 
Circuit appellale work exclusively for 17 
years, says Hopwood is a likely candidate 
for en bonctreatment, in part because both 
Smith and DeMoss are considered among
the most conservative members of the 
coun. 

Some of the newer Democratic appoint
ees to the circuit, including Robert Parker 
and Fortunato "Pete" Benavides, may want 
to take a closer look at such' an emotional 
issue, Powell says. Any active member of 
the court can request an en bane hearing; a 

U.S. Su~reme Court 1978 ruling in the con The state bas 14 days from the March 18 majority of the active judges must approve
troverSial reverse discrimination' case ruling-until April 1-to file motions fora fuUhearing.

the case to be heard tnbanc. . BUI Lino GragJia, the conservative ur-I 6 law prof.ssor wbose raUing...ga;n~ lb. ..... 

~~~~ 



school's affirmative action prograITi helped' Evidence presented dllringthe trial 
inspire the Hopwood suit, doesn 'tforesee ." showed that the school in 1992 enrolled 41 
an'en bane hearing.;" .... African-Americans and 55 Mexican

"My feeling is that the majority probably " Americans, represeniing 8 percent and 10.7 
'feels the case was correCtly .decided,"says. . ,percent of the class, respectively. Without 
Graglia.Some observers believe the circuit,: . the affirmative action progni~, only nirn: 
-widely considered to be the mosrcon~~rva- . African-Americans. and 18 Mexican

,'tive in the, country, has been inching toward '.A,rnericans would have been. admitted, 
the center thanks to President Bill,Clinton's . according to the law School. . 
four appointees, who join ,two Carter Of 512 students ad mined in the fall of 
holdovers. But the 17-member court 1995,38, or 7.4 'percent, wei'eAfrican

'remains a Republican bastion, with Smith " American and, 64,or 12.5 percent; were 
and six' o'ther Reaga'n' appointees and four Mexican-Americans. ' . 

Bush appointees. ,'" The panel said Sparks was wrong to put 

. ' .The panel's ruling provided the first real the burden on. the plainti(fs to show that' 

relief for the four Hop....·ood plaintiffs since . they would have been admined"to the law 

the suit was filed in September 1992. All' , school but for the affirmative act10n pr~ 

four were denied admission into the fall' '. gram. lbeuniversity had argued that the 


. 1992 law School class. " students were marginal despite their scores 
Although Judge Sparks found that ihe because of their COllege majors or under- ' 

separate screening Commi~ees used to eval-' gi'aduate schools. . . ' . , ' , 
uate white applicants' and Afr,ican-, Terral Smith says the panel's shifting of 

: Americari and Mexican~American appli- 'theburden.ti:> the law school is the key to the 
cants were uncOJlstitiitional, he. awarded whole case and exposes the university to hun
each plaintiff only $1 ,in damages and dredsofotherreversediscriminationsuits. 
waived their appliCation fees if they wanted 
to reapply. 

"It was an impossible burden," Smith . 	 , 

. says. "UT created asystem in which no oneThe ,one pla~ntiff who did reapply, 
.could teU who the very next stu~ent would , Kenneth Elliott, was rejected again. Lead 

. be. It's their' system. They oUght ta have topl,aintiff Cheryl Hopwood has moved to 
prave it." . .Columbia, Md., with her husband,who 

The law schaol, represented by a pro.~rves in the miJitdr), and no longer wantS 
'bona team from "Houston 's' Vinson &, . : to go·to UT, her lawyers say,' " :,,:, 
Elkins,argued that some minorities were,Douglas "Wade" ~rveU is'anending law 
boosted'ta ensu're diversity at the schoalschool at Southern Methodist Univei'si:\ in 
and ta remedy the effects .of past discrimiDallas. where he S3\:S tuitian is mare ihan 
nation. Blacks were barred' fram anendingtwo-thirds hi'i!her th~n at L'T:.....mane'· he 
the law school until Heman Sweatt sued . wauld liketa re~oup naw that t~,e panei has 
and won admittance in 1950. After endurremanded the case to SlJarks farreconsider- . ' . 
ingsevere harassment, he drapped out afteration of damages, .,"" .' . • 
one year. .The founh plaint,iff. Da\'id Ragers, co

But the panel dismissed Swean's ordeal ,own~r of a Relax. th~ Back Store franchise 
in one sentenCe and said the state did notin Arlington. Texas. says ,he might reapply 
prov,~ lingering effects ,from that past dis,to UT law schaal, 
criminatian. The panel also rejeCted Sparks'"The plaintiffs 'Ia,~yers also naw have finding that discriminatian in the state's elehopes of getting ·some attorney fees: m~ntary and secondary education should beTheodare,Olsan. a pllTtner in the, D.C. remedied through th.e law schOQI's affirmaoffice .of Las ~ngeles' Gib~an, Dunn .& tive action.Crutcher. who wa~ brought' in far the ·ThOse rulings were panicularlYbiner forpanel arguments. says he likely will seek 
Galveston solo. p~actitioner Anthonyhis fees. 	 , 
Griffin, who represented a group· of blackThe i994 trial shed light on the law law students and pre-law students. who tried'school's often haphazard method ofdeeid unsuccessfully, to intervene in Hop,!!ood.ing wha ta admit. Austin sala practitianer Griffin argued that the university .would failTerral Smith, the lead t.rial lawyer for the to stress its past record of segregation andplaintiffs. silysit alsa expas.ed the signifi- ' current :reputation as a hostile environmentcant differences in numerical'scores be for blacks.. . "- '.

tWeen white and minarit,.' entrants. , ,'Although the university did present sOme
The four plaintiffs ail had scores that 'testimony of racial problems encountered'would have guai'anteed autamatic entrance by blacks at UT,Griffin says It, wasn ~thad they been African-American or Mexi

enough. "Why were the black st~dentscan-An1erican, 	 , 
excluded from participating in a case of so " Instead. they joined several hundred fundamental a nature?" Griffin asks . . other whites in a di'scretionary. zane where "Something's wrong with that·picture."'they were passed' over in fa\'or .of African


Americans arid Mexican~Americans with 

lOWer GPAs aridJ.5AT scores. 


'Jbe plaintiffs' lawyers say that there was 
no evidence that the school had discriminat
ed against African-Americans'iri recent 
years or had ever discriminated against 
Mexican-America'ns. The arguments that 
the affirmative a~ion program was redress
ing the past Segregation also rang hallow 

. ,when it was pointed out that about half the . 
black students were coming from out, of 
state, the lawyers say. 

The' Association of American Law 
. School's Monk also took exception to 
Judge Smith's suggestion that "it is na more 
rational to consider that race would eon

. tribute todi.versHy of viewpoints than· 
would height or blood type." " . 

... ' "It ignores Sweatt, " he says of the ruling. 
"It demonstrates a tota1lack of understand
ing of paSt discrimination." 

Monk says the only good news is that the 
. impact~fornow~is.limited to the 5th 
Circuit. 

Terral Smith believes that the UT law 
school will be able to avoid a significant 
drop in minority students by considering 
economiC criteria and doing more inter-. 

views with .applicants. He 'says .that had 
. anybody bothered to ta1k to plaintiff Cheryl 

Hapwood, they' would bave learned about 
her background of economic disadvantage 
and current problems' caring for a severely 
disabled child. ' 

"They're .stuck over in this numbers 
,game. They might need to put mare money 
into the recruiting and admissions process," 
he says. 

But Professor Graglia says Terral Smith, 
is trying to "soft-pedal" Hoptyood's impact. 

."The result is it will very much lower the 
number .of blacks and Mexican-Americans 
because they have been letting in people 
with far lower,standards," Graglia says. 

Because the case seems destined for the 
Supreme Court, laWyers are' wondering if 
Justice Clarence Thomas would recuse 
himself bCCause of his prior"iDvolveinent in . 
UT's'a1'IirnIa:ive actioD dispute., 

As director of the Department of Edii
" cation's Office of CiVil Rights in the 198Os, 
. 	 Thomas signed 8CODSeDt decre'e that result

ed from the department's investigation of 
the university's loW enroUment of minori
ties. University officials argued that the 
consent decree was one impetus for the law 
school's affirmative action program. 

Thomas, DOW is ODe of the high court's 
stal1DCbest,OPPODeDts of affirmative action. ' 

) -Janet Elliott is a reporter and 
Gordon HlUIler is 4SSOCiate edilor at 

Texas Lawyer. This article was distribuled 
by theAmerialn Lawyer News Service. . 

7JJe decision in Hopwood v. Texas 
is available on Counsel Connect 

iii tJie Hot Docs seciion ofthe Library. 

http:expas.ed
http:appli-'theburden.ti
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EEOC tolofn Su~t Agai~t Home Depot 
(flleging B~ Against Female Workers 
. ~.------------------------By OSCAR suRIS 

And BARBARA MAlmNEZ 
J;tD/J Reporter. oJ THE WAU.'STREET JoURNAl. 
• IThe U.S. Equal Employment Opportu
nity Commission Said It will join a lawsuit 
:against Home Depot Inc.! that alleges the 
J:e~i1er discriminated against women in
awarding promotions. pay raises and se
lected jobs. . I " 

The lawsuit, originally filed in U.S. 
District Court In New Orleans In January 
1995, Is seeking class-action status for em
ployees of aU Home Depot stores east of the 
Mississippi River.' That' would Involve 
around 22,000 female employees in about 
310 stores, according to EEOC attorneys.

The EEOC said yesterday that It had 
been approached by th~ plaintiffs' attor-. 
neys to support thel~ fig~t. By winning the 
EEOC's aid In the lawsuit - one of the 
largest sex-discrimination cases In terms 
of numbers of employees in which the 
agency has Immersed 1,15elf - the plain
tiffs will gain considerable legal firepower,
including EEOC attorneys. . 

The federal agency isaid it decided to 
join the lawsuit because of its interest in 
so-called glass-ceiling practices. . ' 

"Many businesses t,May have' a glass
ceiling past which women cannot climb," 
said EEOC General Counsel C. Gregory
Stewart In a statement. "Home Depot's
glass ceiling began with a glass base
ment." : 

. But at Home Depot's headquarters In 
Atlanta, the companyi said it was "out
rage.d" by the EEOC's !decision. "Had the 
EEOC bothered to consider Home Depot's , 
position," ~ the compariy said in a state
ment, "it would not have decided to'em
~ark on an action which Is a flagrant waste 
pf taxpayer money." I . 

Home Depot added ~hat It would "vigor
ously oppose" the EEOC's intervention. 

In interviews, attorneys for the home
improvement chain said the EEOC's move 
was especially baffling, given that the 
plaintiffs involved in the case, according to 
,- - I ' I ' 

I 

I 

I 


agency more than two years ago - com-' 
pll!.ints that never resulted in any action. 

"We are just puzzled at why" the EEOC 
woUld join the case, said Larry Smith, 
Home Depot's vice president o( legal af
fairs. ' 

One of the four plaintiffs in the New, 
Orleans lawsuit, carrol Lee Griffin. yes
terday discussed the alleged dlscrlmlna~ 
tion that she had encountered. Ms. Griffin, 
. a former floor clerk, said that she had been 
excluded, from daily shop talk with male 
counterparts and added that she was 
passed over for higher-level sales jobs that 
were held primarily by men. Ms. Griffin 

.said that, as a Home Depot employee In 
Louisiana, she endured a job review by a 
male boss that Included the remark, "No, 
Carol, I Uke' you; I think of you as' my , 
mother." 

The case supported by the EEOC Isn't 
the only legal challenge Home Depot faces 
on this front. Set for trial this fall Is a 
California case, already certified for class
action status, that Involves allegations of 
gender discrimination in ISO Home Depot 
stores in 10 Western states. Like the New 
Orleans case, the lawsuit in California 
alleges that the .$l~ billion a year retailer 
reserves its most "desirable" jobs and 
work aSSignments for men_ 

Mr. Smith and Home Depot's senior 
corporate counsel for employee relations, 
Marian Exall, said they are looking for
ward to defending the company's employ
ment record in the California lawsuit. 
The Home Depot attorneys said It will be 
the first case of its kind to go to trial since 
federal civil-rights laws were changed In 
1991 to allow for jury trials of ·Title vn 
cases of discrimination. 

"We heard from numerous (Home
Depot) women who didn't want us to 
settle that case. It would have demeaned 
their effol't$," Ms. Exall said. 

In composite trading on the New York 
Stock Exchange. Home Depot shares rose 
37.5 cents to close. at 557.875. ._-----
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u.s. Intervening in Home Depot Bias Suit 

. By Reulers 

I The United States Equal Employ
I ment Opportunity Commission said 
: yesterday that It had moved to inter

vene In a private sex-dlscriminatlon 
suit against Home Depot Inc. 

The SUit, first filed In 1995 in Unlt-. 
ed States District Court for the East
ern District of Louisiana, focuses on 
310 stores east of the Mississippi. 
The commission said It was the larg
est private sex-discrlmlnatlon case 
in which It has sought to Intervene. 

The Federal agency contends that 
women were hired at low-level pos!

. tions with no opportunities for ad
vancement. C. Gregory Stewart, its 
general counsel, asserted that "while 
Home Depot has a glass ceiling," it 

"traps its female employees Into 
" 


what amounts to a glass basement 

with glass walls." 


He added that women were hired 

for jobs like cashier but were not 

hired or considered for promotion to 

sales or managerial positions. 


Mr. Stewart said the commlsslon 

would assist the private lawyers 


, bringing the Louisiana case In every 
aspect of litigation. He said the suit 
was one of three pending against the 
Atlanta-based Home Depot, whose 
stores sell building materiai and 
hOme-improvement products in the 
United States and Canada 

Home Depot shares declined 37.5 
cents yesterday, to $57.875, on the 
New York Stock Exchange. 

Home Depot fights 

. '. IU.S. in bias lawsuit 


,USA TODAY' TUESDAY, MARCH 25,1997 f ByChrisWoodyard 
USA TODAY 

Federal anti-discrimination 
lawyers moved to intervene 
MondaY'against retailer Home 
Depot In what they beUeved 
would be their largest action 
ever against a retailer. 

The home-improvement
chain discriminated against 
about 35,000 female employees
In hiring. placement, transfer 
and promotion, the Equal Em
ployment Opportunity Commls
slon (EEOC) alleges In seeking 
to join a private lawsuit. 

"Many businesses today 
have a gtass celling past which 
women cannot cUmbo Home 
Depot's glass ceiling began 
with a gtass basement," says 
EEOC General Coumel Greg. 
ory Stewart. 

lawyers for Atlanta-based 
Home Depot say they are "puz.
%led and outraged" by the 
EEOC action. The company' 
vows to vigorously fight EEOC 
Involvement. 

EEOC lawyers say they hope 
their Involvement will aid cer
tiflcation ot the case as a class 
action covering all female em. 
ployees east of the MIssIssippi.
At present,· only .four women 

are listed as plaintiffs In the 
1995 case. 

John Wymer, the women's 
. lead lawyer In the case, could 
not be reaChed for comment. 

The lawsuit followed anoth- .. 
er bias lawsuit lIed on behalf 
of female Home Depot work· 
ers In San Francisco. That law· 
suit has been certified as a 

. class action. It covers more 
than 17,000 former and current 
female employees In the West 
and an unspecified number of 
job appUcants. TrtaI Is set for 
Sept. 22. . 

The leader of one women's 
rights group hailed the EEOC 
dedslon. 

''This Is exactly the kind of 
. case the EEOC ought to be In
. vesting In," says Judith licht· 

man, president of the Women's 
. Legal Defeme Fund In Wash-

Ington. 
But Home Depot lawyers

say the case lacks merit. They 
say the retailer Is anxious to 
hire women, especially those 
with a background or Interest 
In the construction trades. 

''We're hungry fortaientand 
are looking for qualified men 
and women,". says Marian Ex· an. senior corporate counsel 
tor Home pepot. 
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lJomeDepot 

~largeted 
{l1Y EEOC 
'. """ 

~Akency Seeks to loin 
'Gender Bias Lawsuit 

By MargaretWebb Pressler 
Washington Potll StaffWrita' 

. . The Equal Employment Opportunity . 
Commission yesterday sought to inter
vene in agender discrimination lawsuit 
against Home Depot Inc., angering the 
home improvement chain and pleasing
women's rights groups. .' . ....... . 

The EEOC asked a federal court in 
·	New Orleans for pennission to join a 
case seeking class action status on 
behalf of about 22,000 women employ
ees at Home Depot's 312 stores east of 
the Mississippi, including 18 in the 
Washington-Baltimore area The plain
tiffs in the case allege that the Atlanta
based company steers women into low
er-paying jobs and has denied them 
promotions and training. 

It is one of three gender discrimina
·tion suits pending against the chain 
including one in New Jersey and a ~ 

·action suiton the West Coast . 
If a judge allows the EEOC to inter

: vene in this case, it would be the largest 
gender discrimination suit the agency 
bas ever joined, according to officials, 
and further evidence that the EEOC has 

· grOVl'T1 more aggressive in pursuing 
· employment discrimination cases. 
., "We believe that the facts will show 

. : that there's widespread discrimination 
· on the part of Home Depot against 
· women,~ said James i£e, regional attor

ney for the EEOC in New York, which is 
;\I~:orking on the case jointly with the 
.agency's office in New Orleans. "Weteel 
Ws ,the sort of case with national impor

.tance that the agency needs to bring its 
,resourcesto hearon.It 

· 


. 


Home Depot reacted swiftly and an
grily to the EEOC's request, releasing a 
statement calling the move a "flagrant 
waste oftaxpayer monet and vowing to 
fight both the agency's involvement and 
the case jtself '. . 

.'.: .' Company officials argued that Home 
; Depot is built on a philosophy of good 
.~ OJstomer service, which itwould not be 
;,. able to accomplish if it discriminated 
':. against itsfemale employees. 
, : : larrySmith, Home Depot's vice pres-' 
, :i~ent for legal matters, said in an inter
~ ~ yesterday that the comPany 'is 
· dismayed that it was not given an 

Opportunity to respond to the EEOC .. 
·.Defore the agency sought to join the . 
· ~se. "We would've proved our case 
:wR.h our female employees. We have 

.' .:.h~dreds, if not thousands, of people 
.'3h~t want to testify on our behalf," he 
::.S81d. 
::~ :Now,' though, the chain is more 
c'~resolved than ever to fight, he said. ''We 
~,:~ P.O:d at this whole process," Smith 
!~~d.~Every time they come at us, we're 
~ going to come backharder:We're not 
; going to buckle under." 
":: Women's rights advocates said the 
; .. EEOC's decision to join the case is 
• u,nportant in raising the profile of the 

· issue ofgender discrimination. . . 

. . ~I think it's a really good sign that 


.. ~sexual discrimination is being taken 

: : seriously, as it should be," said Judith 

;:UChtman, president of the Women's 

, . Legal Defense Fund. "We need serious 

: :gqvemment action that says: We're not 
;$?ing to tolerate itanymore.'" .' 
; """ ·Employment attorneys said this ·case is fraught withdiffi~llY io~both 

\ . sides. Gender discrimination suits 
. are difficult and expensive to prove, 
and the biggest ones can be particu
larly troublesome. . 

That's because those with classr 
action status and thousands ofpoten
tial plaintiffs often rely heavily on 
statistics to prove their cases, and 
statistics sometimes can be more. 
easily defended than specific allega
tions of discrimination. said Barbllf'll 
B. Brown,an employment lawyer in 
VVashington. . 

'1be nondiscrimination explanation 
for that is, 'that's what people choose,'" 
she said. "Ibat defense har; been assert
edinanumberofcases ••. to counterthe 

· arguments about statistical disparity." 

. Further' complicating the case is 
that Home Depot, in the VVest Coast 
suit, will be the first company to face 
~ case. u~der a 1991 law allowing a 
JUI! trial m a gender discrimination 
smt The East Coast case likely 
would be equally groundbreaking 
Brown said. "As a result, it wiD ~ 
yerr ~uscepb'ble to appeals, I would 
unagme, from both sides," she said. 

http:hearon.It
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Texaco Settlement 
In Racial-Bias Case 
Endorsed by Judge 

.By A:'i':'i'E REIFE:'i'BEKG 
Slaff Reporter of TilE WALL STRf:F.T JOURNAL 

A federal judge endorsed the 5176 mil
lion settlement in the Texaco Inc. racial
bias case, but reserved judgment on a plan 
to allot S29 million in fees to the plaintiffs' 
legal teain and 5800,000 in "incenth'e 
awards" to the six African-Americans who 
filed the discrimination lawsuit in 1994. 

U.S. District Judge Charles Brieant 
said in a ruling issued Friday an~ made 
public yesterday that the class-action set· 
t1ement "is fair and reasonable. and 
highly beneficial" to the more than 1.300 
current and former Texaco employees who 
will receive payments averaging more 
than 563,000 each. He didn't. however, 
similarly bless the proposed formula for 
doling out lawyers' fees and special
awards to the original plaintiffs, saying 
"this matter requires further study." 
. The lawyers suggested that they reo 
ceive about 25% of the 5115 million Texaco 
deposited into an escrow account last fall 

. for eventual distribution to the blacks 
eligible to participate in the payout. The 
rest of the 5176 million-the largest racial
bias settlement in U.S. history - is ear· 
marked for a task force on diversity and 
other programs the oil company agreed to 
fund. 

Also recommended by the lawyers was 
special compensation, also to be doled out 
from the 5115 million, of 5200.000 each for 
the two chief plaintiffs and 5100.000 each 
for the other four who brought the suit. 
Daniel Berger. a member of the legalI	team, said these plaintiffs' "assistance in 
prosecuting the case was invaluable." Mr. 
Berger also said that he and his colleagues 
believe the lawyers' fees sought are "rea
sonable .and justified." 

"Obviously, it's up to the judge." he 
said. "Whatever he does will be appropri·
ate." . . 

In his ruling in White Plains. N.Y.• 
Judge Brieimt said he had receh'ed several 

~ "form letters" objecting to the "amount
I and disbursement of feeS. II He said he 
'j would resolve the matter in a separate 
. decision. 

The lawsuit against Texaco. based in 
White Plains. claimed the company denied 
promotions and raises to blacks. Texaco 
decided to settle after the release of tran
sCripts of secretly taped conversations that 
appeared to show white officials belittling 
black employees and considering the de
struction of documents sought by plaintiffs 
in the suit. The man who made the audio
tapes and who is also quoted in the tran

,scripts, former personnel coordinator 
Richard Lundwall. has since been indicted· 
on a criminal charge of federal criminal 

. obstruction of justice. He has pleaded not 
: guilty. 

I 
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~fitsuhishi Told Not to Meet With Possible Plaintiffs
. 
U.S, DistriCt Judge Joe B. McDade of Peoria, III., has ' 

ordered Mitsubishi Motor Manufacturing of America 
Inc. not to meet privately with possible plaintiffs in a 
class action sexual harassment lawsuit. ' 

The judge also ruled Mondar that the U.S. Equal Em- ' 
ployment Opportunit)' Commission may communicate , 
br mail with potential plaintiff~. .... . .'. .. . ... . . 

rhe' EEOC h~d alleged to the judge that Mitsubishi . 
officials had conduCted such meetings, without lawyers 
in attendance to represent the women, to gain informa-, 

tion that could be used against them when the case 
comes to trial. But the company had countered that 
such meetings were. necessary to investigate possible 
incidents of continuing sexual harassment. 

In his ruling. McDade said that all other contact between 
the company and potential plaintiffs about the alleged ha
.rassment should occur\\~th EEOCattomeyspresent·.·.

The judge alSo srud that the EEOC must give Mitsubishi a 
list of the potential plaintiffs' names \\ithin five days of the 
mailing. 
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These days lots of law firms are trying But Ms. McCarley says her former 
to shed their stodgy images. But the suit · bosses seemed obsessed with older secre

against Pillsbury taries who worked there. She contends that 
suggests that in do San FranciSCO office administrator Patty

I 
I ing so, firms risk · Rock and other managers regularly disOld Law Firm looking harsh in , cussed the need for secretaries at the 

stead of hard-driv- : annex to quit or retire. She says .another
! . ing. The plaintiffs, · supervisor remarked that secretaries there.Is Being Accused 
I 
j 

who are seeking un "were out getting suppositories for theirI· specified damages attorneys," a remark Ms. Caulfield says 
. for lost wages and she is investigating. . . ,In Age-Bias Su~t emotional distress. Ms. Rock has left Pillsbury and dldn t 

have picketed Pills return calls seeking comment. Ms. caul' 
By AN:s DAVIS bury's San Fran field says Ms. Rock didn't mean any of her 

Cisco offices and comments to be derogatory.Sloff Reporter of THE WALL STREET JOURNAL 
aired their griev-Facing increased competition in the The case will proceed in stages, focus

early 1990s. the proud old California law Shirley MC('Alrley ances in the local ing first on Ms. McCarley, now 6~ yeal'Spress, promptingfirm Pillsbury Madison &Sutro wanted to old In addition to age bias, she alleges thethe firm to seek a delay in the trialenhance its image. . firm retaliated against her for protesting

It merged with a firm known for its because of pretrial publicity. Its treatment of secretaries and for docu


youthful, go-getter culture and set out to If proven, the allegations could prompt menting a secretary's complaints of sexual 
cultivate Silicon Valley clients. But the an especially strong rebuke from jurors. harassment against a rainmaking partner. 
.first face clients saw back then usually In 1994. a San FranciSCO jury awarded a The firm denies any retaliation_
wasn't young: Six of 11 receptionists in the legal secretary S7.2 million in her sex-ha Ms. McCarley joined Pillsbury in 1991 •.
firm's main San Francisco office were rassment case against Baker & McKenzie. after leaving a similar position at the 
over 60. the world's largest law firm; the award Richmond, Va., law firm McGuire, Woods,

The 123-year-old firm's effort to cut its was later reduced. "A jury reacts very Battle & Boothe and moving to California
receptionist and secretarial staff bytermi negatively when a law firm-an institution 

. i to remarry. McGuire Woods had just gone
nating, reassigning or offering early re that is supposed to know and apply the . I through a merger itself, and Ms. McCarley
tirement to older workers is now the laws properly-is found to violate the law," .1 .says she thought her experience had pre- .
subject of an age-discrimination trial set · sars New York attorney Michael Delikat, ! pared her to counsel employees whose
for April 1 in San Francisco County co-chair of the employment law practice at jobs would be eliminated.
Superior Court. Orrick, Herrington & Sutcliffe. But Ms. McCarley says she wasn'tPillsbury needed a "perkier" look. an In Pillsbury's case, the chairman of its . prepared for Ms. Rock's "hit lists." Pills·administrator repeatedly. said, according· labor practice when the retirement plan bury denies the term "hit list" was everto court papers filed by two current secre· · was approved was Fred W. Alvarez, a used but acknowledges that Ms. Rock usedtaries, a former secretary and a former former assistant U.S. labor secretary and the term "hit parade" in a memo proposhuman-resources manager. Shirley member of the Equal Employment Oppor Ing a staff reduction. The firm. says sheMcCarley, the former human-resources tunity Commission during the Reagan ad· meant it as a reference to a mUSical term,manager. also says in an interview that ministration. T. Neal McNamara, who was similar to a "Top 10 List," not to bereceptionists of all ages in Los Angeles chairman of the firm at the time and is a derogatory. Pillsbury adds that most of the were summoned one weekend for rna defendant In the suit, helped to draft women on at least one document identifiedkeovers, new hairdos and clothing consul landmark federal legislation in the 1970s by plaintiffs asa "hit list" are still with thetations. . protecting retirement benefits. Both men firm.Ms. McCarley contends in court papers · have since left the firm and say they One secretary allegedly on a list wasthat she was asked to help force out aging have no knowledge of discrimination at plaintiff Janice Davis. Pillsbury says shesecretaries ona series of "hit lists" by Pillsbury. Mr. Alvarez says he wasn't had a spotty attendance history but thedeliVering "artificial negative reviews" · involved in reviewing the retirement firm continued to pay her during lengthyand switching their aSSignments. When ; plan.. . absences. When the attorney she workedshe questioned the legality of such steps, ( No matter what happens at trial, pa- for left and she was on leave, Ms_ Davisshe says in an interview that her supervi pers filed in the case may provide a rare was designated a "floater" secretary. She sors repeatedly answered, "We have the · glimpse at how a powerful law firm both was later terminated because, the firmbest and brightest lawyers in the nation views and provides for its older workers. says, she was unwilling to interview forlIere, and if they say it's OK, it's OK." · Pillsbury allows lawyers who turn 65 to positions in the office where she hadPillsbury, which has more than 600 : stay on as "advisory" partners in a special worked. She had complained aboutattorneys and such clients as Chevron ~ annex in San Francisco, often referred to "fumes" there.Corp. and Pacific Telesis GrouP. denies the ~ as "Leisure World" or "an old folks' Soon after Ms. Davis was terminated.allegations. Its lawyer, Barbara A. Caul home." In a deposition, a firm official the firm offered its early·retirement plan.field of Latham & Watkins, says it cut described a large common room where the The proposal that was presented to thereceptionists by giving them the choice of advisory partners "play dominoes, read executive committee before the plan wastraining for new jobs or taking enhanced · the newspaper [and) have personal. me~t-1 appro\'ed said that "many of the firm's severance packages. The firm also says · ings." Firm chalrm.an Alfred ~. Pepm said older workers can not meet the increasedthat its 1994 early-retirement program was in a deposition that "some literally nap demands of their assignments" and calledentirely voluntary_ Firm spokesman Ste there_" . retirement a "positive alternative" to disphen Stublarec acknowledges that the firm Pillsbury's lawyer, Ms. caulfield, says ciplining or firing the firm's "disproporhas been trying to market itself more .. the Leisure World nickname comes from tionate number of underperformers whoaggressively but says there was never an · several retirement communities by that are 60-plus years old," according to a copyeffort to push out older workers. Today, he name and "was not meant pejoratively." provided by the firm.adds, "one certainly sees mature workers She adds that none of the plaintiffs worked . 
from the moment one walks in the door." · at the annex for older partners. 
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The other two plaintiffs. who still work 
at the firm, contend that their perform
ances have been wrongly criticized. One of 
them claims she was twice offered early 
retirement in 1994 and that she declined 
both times, despite being told her job 
would become "more difficult in the com
ing months" and "consequently she may 
have problems with her performance." 
The firm denies that anyone made those 
statements but claims that the secretary 
had a longstanding performance problem. 

" Ms. McCarley says· she found· herself 
closing her office door and crying at her 
desk. She informed the firm in January 
1995 that she was going on disability leave 
due to job stress. She later joined seven 
secretaries preparing the age-bias suit. 
(The claims of four women were dismissed 
because they took early retirement; they 
are appealing.) 

"In retrospect," says Ms. McCarley in 
an interview, "I was hired ... to deliver 
very harsh messages in a nice way." , 
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! Judge Upholds 
Dismissal 
OfGay Man 

By MELODY PETERSEN 

A Federal district judge in Phila
delphia ruled today that Air Force 
Reserve officials did not have to re
hire a man they dismissed from his 

. civilian job after he told his supervi· 

Isor he is gay. 
. The man, John Hoffman, had 
worked as both a civilian aircraft 
mechaniC and a weekend reservist at 
the Air Reserve station in Willow 
Grove, Pa. 

Lawyers from the Pennsylvania 
chapter of the American Civil liber
ties Union, who represented Mr. 
Hoffman, had said that Air Force 
offiCials might have been within 
their rights in discharging Mr. Hoff· 
man from the Reserves because he 
had voluntarily disclosed his homo
sexuality. But, they contended, the 

. Air Force discriminated against Mr:· 
Hoffnfan when· it' dismIssed . him 
from the civilian post. . 

Judge Joseph L. McGlynn Jr. said 
Air Force ·officials had acted prop
erly because military policy re
quired Mr. Hoffman to be a reservist 
to hold his Civilian job. 

Stefan Presser, a lawyer for the 
A.C.L.U., said that he planned to ap
peal the case, which he said was a 
test of the Pentagon's treatment of 
civilian employees who acknowledge 
that they are gay. The Pentagon has 
no policy that bans discrimination' 
against Civilian employees because 
of their sexual preference. 

Mr. Presser said that Mr. Hoffman 
had recently applied for other jobs at 
the Willow Grove station, which do 
not require the employee to be a 
reservist, but officials told him that 
he was not qualified. 

Air Force Reserve officials said 
they did not want to comment be
cause of the continuing litigation. 

In September 1995, Mr. Hoffman, 
; 51, told his supervisor,a longtime 
; friend, that he is gay. In April 1996,
I officials stripped him of his weekend 
. 	military pay and his uniform and 

told him that, pending the completion 
of an investigation, he would be dis

! charged from the Reserve ..I Because he did not want to lose his 
penSion, Mr. Hoffman decided to re
tire from the Reserve before he 
could be discharged. But no one ex· 
plained to him, he said, that he would 
lose his Civilian job if he did so. 

Mr. Hoffman, who is married and 
has eight children, has "been made 

I destitute by this," Mr. Presser said. 
I 
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',.,'~ " ' '.~ '~~.,'Discrimination' : . 

EEOC Files, Pair Of ClasS Actlons~,:,) '~~;':'" 

Against Janltonal 'finns In Chicago',:,'; .,.1 

t •• ;." • #'" . ",. '. ~ 

HICAGQ--.,.Targeting alleged race ,and sex dis
,c;rin$lation at'the "first rung" of the countly's 
economic ladder, the Equal Employment Opportu

nity Commission filed two class actions March 25' 
against a pair of Chicago-based contract cleaning ser
vices companies. ' ' , , ':"" , " 

The suits were filed in the U.s. District Court for the 
Nortbern District of Dlinois, (EEOC,v;'Admiral Mainte
nance Services LP., DC NDl, No. 97 C 2034, 3/25197); 
(EEOC v. Capital Services Inc., DC NDl, , No. 97 C 2035, 
3125197). ;', ' ' , 

EEOC General Counsel C. Gregory Stewart said the 
li~gation represents an important step under the agen
cy's national enforcement plan because it seeks relief 
for individuals who have been discriminated against at 
the base level of economic opportunity. ,,', , ' 

"Discrimination of the type Involved in the, EEOC 
cases filed today is particularly troublesome,-as well as 
being Wegal-bec;ause it saws through the first rung on 
that ladder of success," Stewart said. "Keeping that lad
der in good repair is absolutely critical to the success of 
all of us, our communities and our country. II , 

, The suits were filed under Title VII of the Civil Rights 
Act of 1964 against Admiral Maintenance Service L.P., 
and Capital Services Inc. The government alleged that 
Admiral discriminates against African-American job ap
plicants and that Capital discriminates against women 
and Hispanics.' 

, 
' 

; Polish:languagenewspaper.,Stewart noted that the Ad· 
: mii'al case represents the -only active litigation in Which, , " 

the EEOC is alleging discriminatory recruitment. ',' ,',: " 
Admiral's president Richard Fiedler cOuld' ~ot be 

reached for commenton the allegations. " . . ' 

", ' Dispute'oy~r p~~ WO~er P~Ori.·Ethan ~he~,'ari 
EEOC, trial attorney: workiDg on the Capital' suit, said 

that Cap,italis a much smaller Janitorial,~o~pany. e~~ 

playing fewer than 100' workers. EEOC's suit stems 

from a charge filed by a woman who was den,ied Ii 

"proJect worker',' pos,ition. EEOC found that at least be

tween 1991:and 1 ", Capital had a policy' against hir

ing womenfor thep eel worker position because it'lri~ 

volved thew!! Qf':h~vy cleaning equipment."" 


The suit also all~ges hiring bias agaiitst Hispanics. 
Duritlg the relevant years, Capital had a 22 pe~en~ His~ , 
panic hiring rate, but a 59 percentrate of hinng non~ 
HispaniCS. " ' , 

Tom Herbick, president of Capital, disputed the gov

ernment's allegations, claiming that his company had 

no project workerjob classification 'and had no policy of 

barring female applicants from specific jQbs. Herbick 

said he was also perplexed by the government's allega~ 

tions of discrimination relative to Hispanics. He noted 

that Hispanics' made up more than two-thirds of his 

workforce when the company's primary, contract was 

with the Fermi Nuclear Laboratory. ' " , , 


- ' By MICHAEL ,J. BOLOGNA 

SpOtllgbt On Appncations. RecrultmenL Jose Behar, an ' 
EEOC trial attorney, said the suit against Admiral re
sulted from a commissioner's charge and investigation. 
Admiral employs approximately 1,000 people and pro- • 
vides maintenance services on a contract basis to sev
erallarge companies in Illinois. The suit charges Admi7 , 
ral with discririlinatory hiring practices between 1988, 
and 1992, when its percentage of African-American em
ployees dropped precipitously, according to Behar. He' 
noted that in 1986,49.1 percent of Admiral's workforce 
was African-American, but that figure dropped' to 2.7 
percent by 1991. , " " , • 

Behar said that EEOC is aware orat least 96 qualified 
African-American job applicants who were not hired by, 
Admiral during the periOd covered by. the suit. During 
the same period, the company hired 261 white appli
cants who had no prior cleaning experience. ' ' , 

Behar asserted that EEOC's investigation has been 
hampered by the company's destruction of relevant 
records, including job, applications: On at least four of 
the applications obtained by the government, the word 
"black" was written in one comer. '''Race coding appli~ 
cations is usually a telltale sign of intentional employ
ment discrimination," he said, adding that EEOC is ask
ing for an award of punitive daniages in this case. , ' 

Stewart noted that ~OC also alleges that Admiral 
engaged in discriminatory recruitment pract:ice~. While 
the company has contracts with companies in predomi
nantly black neighborhoods, A.dm.iral advertised job 
openings in neWspapers circulated primarily to white 
readers, according to EEOC: ,One such batch,of adver
tisements ~ priilted inPoUsh ' and' appe~ in ,a 

.• " " , l" 
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EMBARGOED: CONTACl'a Jose J. Behar 
00 NOT RELEASE UNTIL EEOC Trial Attorn~y 
TUESDAY I MARCH 25, 1997 (312) 353-7722 
10:00 A.M. 

Ethan M.M. Cohen 
EEOC Trial Attorney 
(31.2) 353-,]568 

ATTBNTION: PUBLICATION,. BROADCAST OR ANY 0T1lB:R 
DISSEMINATION OF INFORMATION IN THIS RELEASE BEFORE 
10: 00 A.M. I TUESDAY, MARCH 25 IS STRICTLY PROHIBITED 

EEOC SUES CLEANl:NG.SERVICE COMPANIES, 
GENERAL COUNSEL TELLS OF DISCRIMiNATION ON 

"FIRST RUNG OF LADDER OF SU'CCBSSIl 
• 

----------~---
PRBSS CONFERENCBTODAY: "BBOC,.500 WEST MADISON ST., 

SUITE 2800, CHICAGO; TUESDAY, MARCH 25, 10:00 A.M.. 


Chioago, rllinois. c. Gregory Stewart, General Counsel of the 

u.s. Equal Employment Opportunity C·::>mmission ("EEOC ft 
) announcedI 

here that the fede:ral civil rights agency has filed two class 

action lawsuits challenging hiring discrimination in the contract 

cleaning services industry.· The suits t filed this morning in 

feder:al court in Chicago, c:harge that two services discriminated in 

hiring against African-Americans t Hispanics t ano. women. Stewart' . 

said the cases further the objectives of EEOC's National Enforce

ment Plan developed unde~ Chai~manGilbert F. casellas. 

Noting that a federal court· in Chicago has described such 
businesses as "the first rung on the ladder of American success," 
Stewart, who was appointed by President Clinton in ~995, said that 
"Keeping that ladder in good repair--free of employment discrim
ination--is absolutely critical to the success of all of us, our 
communities, and our.country.

--KORB-
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One EEOC lawsuit charges Admiral Maintenance, a. Lincolnwood, 
Illinol.sjanitorial service company, with discriminating a.gainst
African-Americans in recruiting and hiring for cleaner positions. 
The other suit cites Capital SerVices, Inc., formerly located in 
Waukegan, Illinois; fordiscrimina.ting against women and Hispanics.
Both suits are brought unde~ Title VII of the Civil Rights Act of 
1964 which prohibits employment discrimination on the basis of 
race, sex, national origin, or religion. 

EEOC's Complaint against Admiral alleges discrimination dating 
back t,o 1988 and continuing through at least 1992. jose Behar, the 
BEOC Trial Attorney leading the Admiral l.itigacion, said that 
EEOC's investigation indicated that, a.lt.hough Admiral claimed to be 

,seeking experienced workers" it failed to hire almost ,100 
experienced Biack applicants but regularly hired Whites with no 
experience. Behar added that some Admiral employment applications 

, obtained by EEOC had the word "Bl$.ck" writ.ten on them. JtRace coding
applica.tions," Behar said, Iris usually a tell .. tale sign of 
intentional employment d1scrimin~tion.· He continued, nIt is that 
kind of intentional discrimination that makes employers liable for 
punitive damages, and EBOC is asking for an award of punitive 
damages in this case." 

Ethan Cohen, the 'EEOC Triiil Att.6rneyresponsiblefor' the" 
Capital Services case, said that EEOC expected to show that, frorr. 
at least 1991 through 19S;4, the company excluded ~omen from 
positions involving the use of !heavy cleaning equipment. He said 
t:hat, although Capital SerVices received. numerous jobs applications
from Hispanies, it hired non-Hispanics in far greater proportions. 

! 

EEOC Regional Attorney in Chicago, John C. Hendrickson, said 
that the two suits filed today "reflect the vigor of EEOC's 
litigation program." Hendrickson added, "These are the fourth and 
fifth employment discrimination lawsuits we have filed in federal 
court in Chicago in less than 30 days. We expect to file a sixth 
case in a few days and tO,be filing additional s~1ts throughout the 
spring and summer. Employers shoul.d understand that:. EEOC's National 
and Local Enforcement Plans are in place and that tie are now in the 
procese; of implementing them. tI . 

John P. Rowa, Director 6f EEOC' sehicago District Office, :iaid 
that the suit's filed today further the agency's 'National and Local 
:2nforcement Plans in that "they both' involve violations of, 
established anti-discrimination principles and challenge broad
based employment practices affe~ting many applicants for 
employment." °These cases and others we are bringing,ff Rowe said, 
"indi'cate our steady determination to stick with our mission. Jt 

EEOC is the agency of the federal government responsible for 
the administration, interpretation, and enforcement of Title VII of 
the Civil Rights Act of 1964, as amended, the Age Discrimination in 
Employment Act of 1967, as amended, the Equal Pay Act, Title I of 
the Amerieans with Disabilities Aet. 
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Sex Harassment .' 

Court Awards $8~lMillion In Damages 
To Fonner Recruiter for Waffle House 

A
federal judge in Dallas has awarded a female 

former personnel recruiter $8.1 million in dam
ages after finding that top executives of Waffle 

House Inc. engaged in severe and pervasive sex harass
ment, that the company did nothing to stop it, and that 
the plaintiff was fired for complaining about the harass
ment' . 

Judge Jerry Butchmeyer of the U.S. District Court for 
the Northern District of Texas ruled in favor of Therese 
Scribner on her claims of sexual harassment, retalia
tion, sexual discrimination in pay, and tort law claims, 
including defamation (Scribner v. Waffle House Inc., 
DC NTexas, No. 3:91-CV-2667-R, 3n/97). 

The $8.1 million award to Scribner and Resource Re
cruiters Inc., the firm that she established after her dis
charge by Waffle House, included $7.4 mUlioninpuni- . 
tive damages. The court awarded actual damages of 
$70,250 for pay discrimination, $139,963 for lost in
come, and $477,500 for mental anguish. Punitive dam
ages were warranted because of the egregious conduct 
of Waffle House, Butchmeyer wrote. . 

Company Plans to Appeal. J. MichaelUpton, general 
counsel for Waffle House, said the company plans to ap
peal but he declined .to comment further while the case 
is in litigation. . " , 

Butchmeyer wrote that the length of his 194-page 
opinion was primarily due to the "incredible extent of 
the severe, unrelenting sexual harassment," and the 
"lies" told by the alleged harassers, and the number of 
valid claims in the case. " .: , " 

Scribner worked for Waffle House for more than 
three years as a personnel recruiter, primarily respon
sible for recruiting' new trainees for unit management 
positions in Dallas-Fort Worth and other locations in 
the company's Western Area, including Phoenix, Den
ver, Tulsa, Okla.; and Shreveport, La. She also planned 
special events such as an awards banquet for top 
operators-called "Top Op"-and the Santa Sleigh holi
day party. '. , 

Frequent References to Plaintiff's Body. Scribner cited 
numerous incidents from 1986 through '1990 in which 
she was subjected to offensive references to her body. 
Assistant Vice President Steve Wright introduced Scrib
ner ata "Top Op" party to other managers as "our 
Dolly Parton," referring to the size of her breasts; 

During interviews with potential new recruits while 
Scribner was present, Wright routinely said that a bo
nus for joining Waffle House would be a weekend with 
Scribner, who would wear a bikini, the court said. Al
though Scribner objected to the statement many times, 
Wright would just laugh, according to the court. Joe 
Rogers, the pres~dent and chief executive officer of 

Waffle House, heard the "bikini" comment but never 

reprimanded Wright. On one occasion in a hotel court

yard in front of another executive, Wright grabbed 

Scribner's blouse and looked down her shirt. 


Steve Oswald, a regional manager and vice presi

dent, also subjected Scribner to harassment, the court 

found. The court credited Scribner's claims that Oswald 

"constantly intetjected filthy comments during a busi

ness conversation" and made references to oral sex. 

When Scnoner asked Oswald to stop the offensive com
ments, he ignored her request. ... 


'Stertlng Examples.' With Wright and Oswald "setting 

such sterling examples-by their open and pervasive 

sexual harassment ... it is not surprising that Wright 

and Oswald were soon joined .by other Waffle House 

managers" hi harassing Scribner, the court said. ; 


District manager Tim Mercer, while at the annual 
"Santa's Sleigh" program, stuck a Polaroid camera un
der Scribner's dress I!.nd took a photo of her crotch, ac
Cording to t~ecourtSllecourt diSCredited Mercer's ex~ 

. planation that he meant to "put the camera down to her 
leg" and it faulted an area vice president who observed 
the "repulsive, demeaning conduct" but did not repri
mand Mercer. 

In late 1988 and early 1989, Scribner considered 
quitting because of several things, including the ongo
ing sex harassment. She met with Ub Julian, senior vice 
president of operations, to complain about the harass
ment and documented their discussion in a memo that 
she also sent to Wright. When she met with Wright, he 
persuaded her to stay. Scribner also complained to her 
supervisor, Donald "Skip" Nau. director of a newly cre
ated department that handled recruiting, in late 1989. 
Nau documented her complaints and reported them to 
Rogers, the president and chief executive officer. When 
Nau asked Wright about the allegations, he denied any 
mistreatment of Scribner. 

Fired For Alleged Poor Perfonnance. The company 
fired Scribner in early 1990, alleging that she was a 
poor employee and recruiter. The court called the com
pany's explanation of her discharge "preposterous," 
noting that she had a good performance record, re
ceived pay increases, and recently had been p~rsuaded 
not to quit. . 

Two years after' filing her, sex harassment suit 
against Waffle HoUse, Scribner started her own recruit
ing company. Waffle House interfered with a significant 
recruiting contract obtained by Scribner's firm by lying 
about the reasons for her discharge, the court found. 

The court also found that' Waffle -House had paid 
Scribner less than male employees who had the same 
duties and responsibilities. She was hired for $28,000 
per year with a bonus potential of $8,000. Shortly after . 
beginning work, Scribner learned that her male prede
cessor had earned $38,000 with a potential bonus of 
$10,000. ' , 
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. When she questioned the difference, Wright alleg
edly repUed,that he had hired her because he, had seen , 
Scribner '~in,a haltet top and shorts"; that, the pay,dif
ference was justified ubecause you're not a,. breQ.d 
-winner"; and that Scribner did not need to make as 
much as a man because "yours is second income.'" " 
.:DaIlas attorney Michael·P.Metcalf represented 
Scnoner. ,.;', .. "._.::' .. ~.;:.;.:: .... ; ' ......:. 

Discrimination 

I n an unusual plea from the federal bench, aWash: . 
ington, D.C., judge callS for changes in civil rights ' 
legislation or the creation ofa new couft to meet the 

rising flood of job discrimination cases,' , 
'. Trial judges "are becoming perSonnel czars of virtu- I 

ally every one of thiS nation's pubUc and private institu~ , 
tions," wrote Judge Stanley Sporkin, in a plaintive call • 
for reform of the current approach for resolving EEO ' 
disputes in the workplace. "The point 'is, some change'
is urgently needed," . '. 'j' . I 

·Sporkin, a judge on the bench. of, the' U.S. District . 
Court for the District of Columbia since 1986~ made his 
call for change in an otherwise routine opinion where 
he dismissed the age and sex discriminati~n claims of a; 
60·year-old employee of the Labor Departinent's Ocru-' 
pational Safety and Health Administration, on summary: 
judgment (Tschappat v. Reich, DC DC, No. 96-1032, 
3/18/97). . " : 

The court found "no support' through affidavit or 
other. documentary evidence" to show :that William 
Tschappat-one of eight candidates for the job of direc
tor of the Washington district office of OSHA-was re
jected for the position in favor of the selected; 42-year
old female candidate because of his sex or age. ' 

. 'Urgent Need' for Change.' "Trus case' shows. onc~ 
again the need to adjust our anti-discrimin"tion laws," 
Judge Sporkin observed. ': .• ':; .,.~'.: . : . ,"' .. ' 

..It seems that almost anyone not selected for a job 
can maintain a court action. It is for this reason that the 
federal courts are flooded' With employm:ent caSes. We 
are becoming personnel czars of·virtually every one of 
this nation's pubUc and private institutions," he wrote. 

, "The drafters of the original legislation could never 
. have' intended the resulting' consequenCes from' what 
they deemed to be necessary, progressive legislation. It 
is obvious that amendatory legislation is required.. , 
~;.'''What is needed is a better screening 'mechanism as 
a prerequisite for gaining access to this nation's federal 
court system. If an appropriatescreerupg mech_m 
cannot be devised, then at a minimum a new Article, 1 
court should be created to hear this flood of cases; The 
point is some change is urgently needed." .... '. . . 

,·~ExPlosIci~'. of EEO ';'~l-Iri: ~:·~~~ntation ~o ~ 
AInerican Bar Association seiniriar last week, a prow
nent. civil righti' lawyer also expressedconcems abo~t 
the Utigation explosion in' the field. The escalation. ,of 

.' £EO cases will have broad-based practical impUcati~ns 
for employers and employment attorneys on both sides 

of the table, said Richard Seymour of the. Lawyers" . 
Committee for Civil Rights Under LaW (55 DLR C-l, 
3/22/97). . . .'.. ",:' ' ,.... f.i· .' ; .:tt ~,;;: ' 
. Over the past five years, £EO filings in federat court 
increased from each previouS year at a range from a 
low of 17 percent in 1994 to a high of 32.3 percent in 
1992. In 1996, about 23,000 job bias claims were filed in 
federal court;· .. ,,: . : ..... '.'.': .......:,:; ·.7.C .• ;':;. 

By comparison, Seymour said,' the 270,000 neW civil . 
cases-of all kinds-filed in federal district courts in the 
year ending Sept~ 30,1996, was only an 8.4 percent in
crease over the prior year. .;.. ':.' .'; 

The flood of employment Utigation will bring greater 
·pressure for. alternative dispute resolution' and an. ill-
crease of personal injuries into employment law' qn 
both sides, Seymour predicted. . . 

By NANCY Moi:nwmi..ER 
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Discrimination 

Tax Law Change Called Most Significant 
Development of 1996 Affecting Bias Accords 

. ~ ". . .· RLANDO, F1a...:....The most significant development 
of 1996 regarding employment dis?imination 
settlements was a change in federal mcome tax 

law that means most recoveries will be taxed, a man
agement attorney told audience members at an Ameri
can Bar Association conference session on March 22. 

Congressional passage of the tax change as part of 
the Small Business Job Protection Act of 1996 in August 
1996 set off a "frantic move to settle all cases" before 
the law took effect, according to Stephen ~. Wakefield 
of Baker, Donelson, Bearman & Caldwell in Memphis, 
Tenn. 

The tax change arguably makes it more difficult or 
expensive to settle employment discrimination cases 
because more of the money paid by employers will go 
to the federal government in taxes rather than to the 
plaintiffs. The change is significant, Wakefield noted, 
because a high percentage of. such cases have tradition
ally ended in settlement. The bottom line is that "tax
free money" is no longer available to settle employment 
discrimination cases, he commented. 

Only damages specifically associated with "physi
cal" injury-as opposed to the former "personal" injury 
language-are excluded from taxable income, Wake
field explained. Emotional injury is not recognized as 
the same as physical injury, he pointed out. . Absent 
physical touching or common law torts that involve 
physical injury, all of the recoveries will be taxed, he 
said. However, out-of-pocket medical expenses for non
physical injury remain untaxed. 

Wages are subject to income tax and payroll with
bolding taxes while compensatory and punitive dam
ages are only subject to income tax, Wakefield ex
plained. He suggested asking the plaintiff for an indem
nification agreement as part of the settlement to protect 
the employer if the Internal Revenue Service later pe
nalizes it for failure to withhold sufficient taxes. . 

O 

Revisiting Physical Distinction. A member of the audi
ence commented that it is unfortunate that Congress 
drew a distinction between physical and emotional in
jury at a time when medical researchers are discovering 
more and more physical causes and manifestations for 
psychological problems. 

Attorneys can argue about what the effects will be 
and whether the tax change was a good idea, Wakefield 
said, wonderirigwhether the issue will be "revisited as 
a result of outcry from trial lawyers." 

An audience' me~ber aSked about cases in'~hi~h 
there has been an expert diagnosis of psychological in
jury with physical effects. Wakefield recommended al
locating a portion of the settlement amoun~ as physical 
injury damages in sucl,t, cases, but cautioned that there 
are no court decisions alloWing such damages to be ~x-
eluded from gross income. . .".. , 

In addition to expert testimoriy, it would help to have 
a judge make specific findings of fact as to physical in
jury, Wakefield said. He stressed the need to create 
documentation to back up allocation decisions. . 

Defendants used to just cut the check, Wakefield 
said. Now there is a more interactive process as the par
ties decide what portions of the total settlement amount 
will be attributed to wages, damages for nonphysical 
and perhaps physical injury, out-of-pocket medical ex- , 
penses, and attorneys' fees. 

Spreading olit the settlement payments could 

benefit certain plaintiffs by keeping them in a 

lower tax bracket, Wakefield explained. 

In order to facilitate settlements with plaintiffs who 
are still employees, employers can grant a period of au
thorized leave and continue to provide health, life, and 
disability insurance, Wakefield suggested. The. premi
ums would not be taxable to the plaintiff as income if 
there is still an employment relationship, he explained. 

Spreading out the settlement payments could benefit 
certain plaintiffs by keeping them in a lower tax. 
bracket, Wakefield explained. Employers should also 
consider providing fuition reimbursement or interest
free loans. 

Mediation Recommended. Plaintiffs' attorney Gary 
Phelan of Gamson, Phelan, Levin-Epstein & Penzel in 
New Haven, Conn., agreed that entering into a creative, 
interactive process regarding tax and nonmonetary is
sues can give value to plaintiffs and facilitate settle
ment. However. he told the a~dience that the best way 
to settle employment disputes is mediation, which he 
uses frequently. 

Using mediation enables employment attorneys to 
get a' second opinion-from the mediator-about the 
strength of the case, enables the plaintiff to "vent" di
rectly to the employer, costs a lot less than litigation, 
and has a success rate of 85 percent to 90 percent, 
Phelan said. ' 

Mediation benefits both clients and employment at
torneys by producing fast results and avoiding the frus-
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trating delays of litigation. Phelan asserted. He pre
dicted that logjams of court cases:will only get worse as . 
the post·World War n "baby boomers" grow older and 
bring age and disability discrimination sUits. ._, , 
. The average hourly rate charged by mediatorS varies 
around the country and is about $300 an hour in New 
York, according to Phelan. He never asks the employer 
to pay the entire cost because he believes that plaintiffs 
need to feel invested in the process and the result. If the 
employer suggests mediation and offers iopay for it, he 
will agree to reimburse half the cost if the process re
sults in a settlement. A typical mediation ,costs $1,000 to 
$3,000, which is equivalent· to paying for two deposi
tions, he said. .-

MedlaUon Called Wln·Wln. What is most beneficial 
about mediation is that both sides feel they win, be

. cause they participated in crafting the result, phelan as-. 
serted. Court-ordered mediation, like mandatory arbi
tration,· is not as effective because the parties did not 
choose the process,· he opined. 

Phelan thinks it is counterproductive for a settlement 
judge to suggest an amount and demand that the par-

I 

ties agree or go to trial. "Threats are not effective," he 
said. Judges, who are often former litigators, are not 
trained in the problem-solving skills needed for media
tion, he observed. 

Mediation is more effective early in the process. 
Phelim said. "It takes more money to get a plaintiff to 
settle the longer a case goes on" because the litigation 
process is polarizing and plaintiffs get increasingly an
gry, he explained. 

One problem is there are not enough mediators with 
good p,roblem-solving and listening skills, which Phelan 
ranks ahead of EEO experience as necessary qualifica
tions." - .. . . 

. . 

·In response to an audience question, Phelan said he 
has never tried mediation to resolve a class action. "A 
lot of the value of mediation is the psychic benefit of . 
face-to-face discussions,"· which would be difficult to 
accomplish in class cases, he explained. 

By SUSAN J. MCGOLRICK 
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·-the:-company'srecently updated inten:i~ relations standpoint is to hire somebody 
C:;:tionaUabor-code.of-condu~ whose credibility will. convince the public 

Peering Into 
The Shadows of 

.Corporate Dealin 

Nike Turns to Andrew Young· 

To Review Its Labor Practices 


By DANA CANEDY 

As an outspoken civil rights 
leader, crusading United Na
tions representative and may· 
or of Atlanta whose oratorical 
skijls we.re hon~d in tiJe pulpit•. 
Andrew Young has rarely 
been short on words. Yet in his 
private business dealings, Mr. 
Young says he can be more 
effective out of the limelight. 

Even so, Nike Inc., masterful at putting 
its spin on a sweet public relations oppor· 
tunity, eagerly fired off a news release 
last month announcing that Mr. Young 
and his newly created consulting firm, 
Goodw~~~.Jntern~aJ§w~~~ew 

-MiKe - which has sought to shake off 

claims that· its products are manufac

. tured in Asian sweatshops - says that 

Mr. Young's involvement adds a level of 

oversight' t'o its commitment to being a 


In Good Company 
Andrew Young, the former mayor 
of Atlanta and United Nations 
representative, will work with Nike 

. to bring about change in working 
conditions at factories in 
Thailand, right. and other devel· 
oping countries. "I don't see 
myself as a spokesman for Nike 
at all,' he said. Mr. Young is not 
the first high-profile 'consultant to 
be brought in by a company to 
address problems that have 
tarnished its image. Here are 
some others. 

\ 

leader in international workplace stand· 
ards. The company's critics take a more 
cynical view, contending that just as Nike. 
pays Michael Jordan to sell its basketball 
shoes, Mr. Young has been hired to pro· 
mote Nike's Image.' 

. And while Mr. Young insists on his 
independence - "I don't see myself as a 
spokesman for Nike at all," he said in a 
brief, reluctant interview - the mixed 
reception underscores the obstacles to 
the venture's success. 

A growing number of corporations 
have hired high·profile lawyers or former 
government officials to conduct what the 
companies say are independent invest!· 
gations into their affairs; besides Nike, 
the ,ist includes MatteI, Bausch & Lomb 

PhOtographs 
by Naum 
Kazhdan/llte 
New York 
Times (leMt. 
shoes) and Seth 
Mydans/llte 
Newyor!t 
Times 
({ae\ory). 
Tennis shoes 
provided by 
The Alhlele's . 
FOOl. 

and Mitsubishi Motor Manufacturing of 
America. But the appointments often just 
become one more source of skepticism, 
dOing little to appease the critics they are 
intended to answer. 

. "Your first inclination from a public 

that in and of itself the conclusion they 
reach is the right conclusion," said Edwin . 
H. Stier, a lawyer with offices in Bridge-
water, N.J., and Washington, who special. 
izes in independent investigations. . 

But appointing a fact·finder is never 
enough, he added. "The public has got to 
be reassured that the process you went 
through is one that is effective at getting 
the bottom-line information you need," 
Mr. Stier said. "If you take the position 
that 'we~ll let you know what the results 
are but we're not going to tell you how we 
got there,' then you run into a serious risk 
that the whole effort will backfire." 

When, for instance, MatteI Inc. was in 
the market last year for a consultant to 
look into accusations that it had overs tat- . 
ed its earnings, the toy maker hired Gary 
G. Lynch, the former director of enforce
ment for the Securities and Exchange 

Continued on'Page 6 . 
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CommisSion. I 

In public life, Mr. Lynch was the 
scourge of Wall Street, bringing 
cases against prominent traders like 
Michael R. Milken and Ivan F. 
Boesky. But MatteI's accusers ob
jected that among other things the 
toy maker declined to release Mr. 
Lynch's report, saying only that he 
had uncovered no wrongdoing on the 
part of company executives. I 

Last May, a month after the Equal 
Employment Opportunity Commis
sion sued Mltsublshi Motors contend
Ing that women at Its plant In Nor
mal, III., had been subjected to wide
spread sexual harassment, the com
pany hired Lynn Martin, who served 
as Labor Secretary in the Bush Ad
ministration, to address workplace 
Issues there. ' 

Last month, though, at the end of 
the nine-month review, a lawyer for 
28 women suing Mitsubishl in a pri
vate lawsuit questioned the' compa· 
ny's commitment to enacting the 
sweeping changes called fO,t- In Ms. 
Martin's report, though the company 
Insisted that It WOUld. . I 

Mitsubishi, Nike and other compa
nies say that inviting outsiders to 
look intO their affairs signals their 
commitment to Improving their op
erations or resolving, claims of 
wrongdoing. The corporations note 
that such inquiries hold them ac· 
countable to experts with reputa
tions as staunch opponents,of Impro., 
prlety and say that the reviews give 
them fresh insights into their bUSi
nesses. ' 

Yet the companies' critics contend 
that all too often the corpora lions 'are 
simply looking to cash in on well· 
known and highly respected names. 

In Nike's case, human rights or
ganizations charge that by hiring Mr. 
Young, the company is mainly trying 
to deflect criticism that its foreign 
subcontractors - particularly in 
Southeast Asia- use child labor, pay 
abysmally low wages and subject 
workers to sweatshop ,conditions. 

uNike all too often looks' for super· 
ficlal solutions," said Medea Benja· 
min, executive director of Global Ex
change, a human rights group in San 
Francisco that has been critical of 
the company. "It seems'again like 
Nike looked for someone 'that would 
give them some good public-rela
tions play rather than hiring an or
ganization that has a track record." 

Nlke considers such criticism off 
point. For one,the company said that 
by regularly updating Its code of 
conduct for contractors; it demon
strates Its continuing commitment to 
the fair treatment of workers. And 
few people, Nike said, can match Mr. 
Young's tenure as an advocate for 
working people. Coupled with his ex
perience as a diplomat and big-clty 
mayor, that qualifies him as a labor 
authority who brings a great deal to 
the table, Nike argued. , 

"I think he Is just without a doubt 
the foremost leader In, this area," 
said McClain Ramsey, a spokeswom
an for the company, which is based In 
Beaverton, Ore. "I would say that 
Andrew Young Is far more than a 

: name: he is a man with Ii reputation 
that goes along with,' his well-de
served stature." 

Mr. Young said that his motivation 
for working with'Nlke was the poten

tlal to bring about change In working 
conditions at factories In developing 
countries. The outcome of his investi
gation, he said, would depend on in
formation from both Nike's most vo
cal critics and the company's top 
executives, as well as from his own 
assessment of conditions after he 
lOUrs the plants and talks to workers. 

HIs hope? That his Involvement 
will prompt Nike to set even hIgher 
standards that other International 
corporations will endorse. "I don't 
know whether that will satisfy Nlke 
or the human rights agenCies, but If 
It creates a lively discussion that 
keeps the Issue alive, I think It will 
help," Mr. Young said. 

Neither Mr. Young nor Nlke would 
say how much the company was pay
Ing Goodworks, which was set up In 
January and Is bIlled In Nike's re
lease as "dedicated to promoting 
positive business Involvement and 
investment in developing countries 
and America's Inner cities." 

Mr. Young, who would not say If 
Nlke was his only Client, said it would 
be up to the company to decide what 
to do with his report. But, he added. 
"if I ,found glaring violations and 
problems that they are unwilling to 

Are investigators 
hired for their 
reviews or for their 
publidty value? ' 

correct or address, then I would cer
tainly have to say something about 
those." ' 

For its part, Nlke stopped short of 
guaranteeing full disclosure of Mr. 
Young's findings. "We haven't yet 
determined how his findings will 
'take shape," Ms. Ramsey said, 
though she added that she did not see 
a reason why Mr. Young's conclu
sions,would not be made public. 

Even so, said Mr. Stier, the lawyer 
who,' specializes In such investiga

, lions, companies that announce the 
results of Investigations often do so' 
only after sanitizing the findings to 
present management's version of the 
facts. Companies "try to rig the out· 
come," he said, though he was not 
specifically referring to Nike. 

Some observers who question Ni
ke's intentions say that In hiring Mr. 
Young, the company has opened it· 
self to a potentially harsh review. 
"Nike Is trying to put Its best foot 
forward, but they have chosen a man_ 
whose whole life has been directed at 
helping people," said Richard Ray, 
secretary-treasurer of the Georgia 
A.F.L.-C.l.O. "He will give them an 
honest opinion." 

More skeptical critics say that Mr. 
Young should have done more to 
preserve his Independence. "I would 
think he sees thIs as a critical, new 
and growing area that needS diplo
malic expertise," Ms. Benjamin of 
Global Exchange said of Mr. Young's 
interest In internationaliabor stand
ards. "In that case, he should hOt be 
hired by Nike. He should be a media
tor that is being paid by some foun
dation, so he would not be beholden to, 
the company. When he Is under the 

pay of the company, how is he ever 
going to be able to respond openly to 
the critics?" 

Such Issues have been raised re
peatedly about inquiries of this type. 

Mr. Lynch, for example. was said 
to have acted as both umpire and 
advocate when Kidder, Peabody &: 
Company hired him to look' into 
whether the bond trader Joseph Jett 
had acted alone to cr~ate $350 mil
lion in bogus profits even as Mr. ' 
Lynch was representing Kidder In a 
case against Mr. Jett. Kidder said at 
the time that the Investigation was 
fair and objective - but never billed 
it as Independent. 

Critics also complained, that no 
report of Mr. Lynch's findings was 
ever made public in his reviews at 
Bausch & Lomb and Mattei. Still, 
there was no evidence that Mr. 
Lynch failed to uncover the truth in 
any of those cases. Mr. Lynch did not 
return a telephone call to hIs office 
seeking comment. ' 

But even companies that announce 
the results of investigations and 
commit publicly to making changes 
do not gain ImmunIty from crIticism. 

Though Mitsublshl has enacted Six 
of Ms. Martin's initial recommenda
tions for Its illinoiS plant - and has 
announced a timetable for adopting 
34 more that she offered last month 
- the lawyer representing women 
who are suing the company argues 
that the Martin review was little 
more than window-dressing. 

"There is no question that they 
,went to her for, her na!lle _and pres· , 
tige and the fact that she was 'fe
male," Patricia Benassl, a lawyer In 
Peoria, 111., said. Ms. Benassi con· 
tended that beyond a new, manda
tory training course on sexual har
assment, Ms. Martin's work has had 
"a limited impact on the day-to-day 
life of the people In that plapt." 

The company said, however, that It 
had hired Ms, Martin, in part, for her 
expertise on labor Issues. 

"I think what is fundamental is the 
commitment to operate In good faith 
to move forward to address the rec· 
ommendations we have received," 
Gael O'Brien, a company spokes
woman for Mitsubishl, said. 

Ms. Martin, now a consultant in the 
Chicago area and a professor at 
Northwestern University'S Kellogg 
Graduate School of Management, 
said that Mitsubishi's public declara
lion of a time frame for adopting her 
proposals spoke to the company's 

,sincerity. "A consultant's report, In 

general, companIes can sort of take 

and throwaway," Ms. MartIn said. 

"Mine Is different In that not only Is 

It public, but the time frame for 

accompiishlng all of the things sug: 
gested Is also public. That Is the only 
way I would have done thiS." 

While companies may receive a 
public relations IiflJrom hiring con
sultants, there Is a downside, too, Ms. 
Martin said: "They may get some 
good Will, but they sure are going to 
get public scrutiny." 

The arrangement poses risks to 
consultants, too, Ms. Benassi said. 
"One of the'difficulties someone In ' 
Lynn Martin's or Andrew Young's 
position faces is whether or not when 
they come to him or her, they really 

' are Sincere, or whether this is Just 
'wrapping paper on an ugly pack

age," she said. "I don't know If the 
consultant always knows that." 



Discrimination 

Second Circuit Approves Reduction 
Of Punitive Damages to $300,000 Cap 

Examining a claim of "glassceiliIig" gender bias 
against the Olsten Corp., the U.S. Court of Appeals 
for the Second Circuit has approved procedures 

followed by a trial judgeiri cUtting "a jury's award of $5 . 
million in punitive damages to Maty Ann Luciano. lu
ciano, a former Olsten executive, claimed she was de
nied a promotion and terminated because of her gen
der. In November 1995 following a month-long trial, the 
judge reduced the award to $300,000. 

Olsten provides temporary workers nationwide. Al
though the company's workforce is mostly female, a 
"glass ceiling" blocked the promotion of Women to the 
top executive rank, according to the court. Evidence at 
trial showed a $10,000 disparity in wages fQr men and 
women with the rank of director (Luciano v..:The Olsten 
Corp., CA 2, No. 96-7262, 3/21/97). . 

. Olsten had sought an order in its favor as a matter of 
law. It also moved for a new trial, or for a reducti~n in 
the size of the award. On appeal, the Second Circuit 
held that the use of the statutory cap in this case is con
sistent with a ratio Congress has considered reasonable' 
between economic and punitive damages. 

Judge Frank X: Altimari observed that the $300,000 
award is less than twice the actual damages and falls 
under the double damages awarded for willful viola
tions of the Age Discrimination in Employment Act and 
the Equal Pay Act. 

Luciano filed suit under Title VII of the 1964 Civil 
Rights Act and the New York State Human Rights Law 
alleging that Olsten and three of its executives reneged 
on a promised promotion to the rank of vice president. 
The jury trial ended in an award of $150,714 in compen
satory damages, $11,400 in damages for emotional dis
tress, $17,713 for other expenses, and $5,000,002 in pu
nitive damages. 

The district judge held that the verdict was sup
. ported by the evidence. He refused to set aside the pu: 
nitive damage award. but cut the sum to meet the 
$300,QOO statutory cap. 

lure of Vice PresIdency. After sifting through the facts, 
the Second Circuit said that in 1989 Luciano was prom
ised a promotion to vice president when she received an 
offer from another company. Luciano chose to remain 
as Olsten's director of field marketing. She received a 
.written promise to review her penormance in a year 
and promote her at that time assuming her penor
mance was acceptable. 

The court added that the evidence supports the con
clusion that male colleagues, resentful of her rise up the 
corporate ladder, conspired to overload her with work 
to ensure that her penormance would be rated unsatis
factory. Altimari said that the jury had sufficient evi
dence before it to conclude that men with poor, or even 
abysmal, penormance records were routinely promoted 
to senior management positions. He found that her per
formance was excellent, and that promotions went to 
male colleagues who headed money-losing operations. 

Jul)' Told to Weigh Statistics. Olsten argued that the 
verdict was tainted because of the admission into evi
dence of statistical data showing the workforce split be
tween men and women, with accompanying salaries. 
The trial judge said that the evidence was credible and 

.·teliablebecause it eamefrom Olsteri's own records, that 
expert testimony was not needed to explain it, and that . 
the evidence did not unduly prejudice the company's in
terests. The judge instructed the jury that its task was . 
"to weigh all the statistical, numerical and graph evi
dence ... and decide what weight and significance, if any, 
you want to give to it." 

Altimari concluded that Olsten's motion for a new 
trial was properly denied, and that the evidence sup
ported the inference of intentional disCrimination. 
Turning to the jury instructions, he found that the jury 
was repeatedly admonished that Luciano bore the bur
den of proving discrimination. Any possible confusion 
in the instructions stemming from the use of the words 
"motivating factor" and "determinative influence" was 
cured, he said, by the judge's statement, "When I say 
motivating factor, I mean that her gender had a deter
minative Influence on those decisions." . 

Olsten also claimed that only conduct that was "ex
traordinarily egregious" should trigger an award of 
$300,000-the statutory cap for an employer with more 
than 500 workers. Altimari said that nothing in the stat
ute supports the· employer's argument. Punitive dam
ages are warranted, he said, for an employer who "dis
criminates with malice or with reckless indifference" to 
the rights of the individUal. The court concluded that 
the 1991 amendments to Title VII incorporate the stan
dard of other civil rights laws. 

Judges James L Oakes and Fred Parker joined in the 
opinio~ 

By BERNARD MOWER 
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.World could face 
suit despite EEOC ruling 

. ---'. 

Failure to reac.h agreem.ent may force 
'!be Daily 
Citizen-News ex-employees to choose court .fight 
Dalton, GA ..:~!:t..~ ......~ 
MarCh 23, 1991 

EtbtB to settle • cliIIc:r:imilu:t.ion 

claim facing World Carpeta Inc. 

inl"Olvi.ng five former female aa1ea. 

peI'BOl\& .could 4IIld up in federal 

court. 


Even though the Equal

Employment . Opp!)rtunity 

Cotnmiaslon nl1ed in Noyember 

apinst World Cazpete and then 

reaiIi:nDed their ikdsion earlier t.his 

)'eat after World requeatI!4 the case 

be reheard, the partieI have Dot 

been a!ie to· COttle together on a 

final settlement . 


. 'nae . inability:. of the .. 

parties' to com.e together 

will likely produce a ~ 

I)" c.ourt battle that 

should fiuall,y bring to 

doee Ii C8.Ile that dates 

back to 1992.. 


Bany EJaon, the attor· 

'MY ~ the five 

women, said that \Ullesa 

the ilBue can be 801m through the 

ameiliatklD proceu with the EEOC. 

ho will ta'ke the cue to a Wara.l 

court. 


Bernice Williama·Kimbrough, 

disb.ict directm of.the EEOC c6:e 
... In .A.tlaDta, ~d not d:iseusi the 

tale but eaid coddUatoion is a pro

. cess IoUawecl by tbt EEOC afti!r a 

finding or cIi~tian. The 

cess is cIeeigned to keep aD :ttb,;

P8J'tlea from going to oourt IDd to 

~op B1l aroicab1e lJettlement to 

the C8MI without. pUiDg entangled 

in heated leDl ilsuee. 


She said tlie proce&s usuaDy lasts 
90 da.Ys. . 

Conciliation. in the taRal,nvo1riDc

World Ca.rpeta began in FebruarY, 

EIeon laid. and be indicated be baa 

let • Mardl. or earl,v AI!ril deadline 

for the C8II8 to be n.oIved through

the EEOC. 

~ tD EJaoa. It should be 

dear early m the pIQCeIS if WQJ'\4 
WOIlta to sit cIowD _ came to a 

settJemeat. 

. Both sidea in the cue - Wor14 

CsrpefA and E1aan'1 client.e :... have 

d.iffer'ent reaIICIM as to why • .. 

tlemt:nL Jwt ~ Jet been. ~. 

World .Carpet blamee the EEOC 
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WORLD CARPETS 
Former worker pursues 
discrimination case, 

&""!'.1iOM ..... iAIor . 

o'n.cc IIICIIin Wurld Carpota lDt. 
1» faciD« the ,dar of ~.. di •• 
c:riJllinatioo aU timI.I. 

LUt )"ear, ~ldc.rpot waa 
hlt 'with II redGrd nali~ c:itiag 
Duulen1U8 ti'ril 1'Ifbt. VJulatioD8 
tied to tho firm I hiriAg and 
employlllellt prattiee8. ' 

1bia rear ~e DaltoD·bued ear· 
pet producer itlllndersuiag anoth· 
er aerioul EEOC investigation .od 
is ataring .~ the pouiliility or 8 
Iawauit all Il mJult or it. 

, 10 December, 
5 )l'D.ell "W.il Rioll801d resI, 
rtlt)./ItIiD" ill dent Dea"llltria' 
,I/,ii _,. A. Weeka filed a 

,.. 2J) complaint with 
the EquAl 

EmpluymeDt Opportunity 
Commi~eion claiming ahe Waf 
unfairly fired becavae abo \I\'lil' 
pregtlant and tbat bvr Iill1plO,-er 
lied in the statement of t.enniDa· Den!otrl. Week5 holdi tNtr 2. 

ti°iiar lawyer, Hill Mitchell of week-old baby. T,ter Andrew.· 

AtlaD.ta~ bile indicated that delay, .WMks clalml that World'~ 

in ttie EEOC review proce811 now dlamllMd IIor becaIIIt ahe w. 

bainr: oooductad mil)' eventwtlly ~ 

load him to l!eI!k .ul4:rnlltive relief 

in cowt. 


Weeks dllime .me way fired 
from, her job as II ml1chine oper· 
..tw ,In the eompan)'. Ipllwing 
Dill ,on Soull! Ha!n.iltou Stnlet 
b!.uWle.•he w" pregnant, and 
thatenmpany flYltemenl.l! indicai
il\g abe coold nut do her job were 

~'admitt.ed 1.0 twtl,. pOII,ibl,. 
thne, DOdi:es of poor penottnlUlc:e 
withill • month bef(iiv the Willi 
(!red: but, eYi<IeDco ah_s L".t the 
Georria Department of Labor 
d..termlned W .... ka had bcl;n a 
eood employee III her previous two l\ fJ-{ ~'{
1"'" ~ith World and bel' firinI 
~'1i9 I19t telated 10 bar job per
form~ce.' 

"In·, t.he pre_ent· e8l8 the C(T(L.,-~
dllimant (Weeki) had liivcn h,,1' 
bcr.t effort and WAS c!iacharged for 
ralt.oN ftot oonaidered wbe: ...ilh· 
In ber eClnt:rol," che DOL report rJ E 'r-/-f
IltatAld. '"'l'b.trewre, fault C'IQD./:lt be 
assicnod to Iuir (or the iDt:idAmta 
which led to her di~" 

'lbe cml;y 1ti1re_ between her 
iaA t .. " mcn:tha with World and 
he1'J~1evioua 1UI'8 .. an employ, 
ee, Weeks /laid, Wall that .be wu 
propantllnd .h, asked for Jj~ter 
dutr·· 

Howev;ar, ahe lald, aha wu ,lv
on I mON diffitwt, Job that. 
requited her tAl be em her feet 
about 10 houri durin,J II aannall:uaow .hiA. . . 

On her lallt nlf.d AI I maahitw 
operator. abe Pit!, Ihe had 0Dl7 
em. III-minute break in the 12
hour shift. ' 

World .~upel'lllm .Martha 
McCotkJa, VICIII pIIIIidllllt or &nan. 
ciIl 1IIIrri-. eald it.'a ~ _uwal 

.. WORLD, ,.. 6A . 

, . 
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WORLD: Company· faced with discrimination accusations 

foc her c:ompany to face an EEoC or being slow to complete ils EEOC, Weeks said, "1 was moved nancy related problems." 
discrimination complaint and. review process the window may t(t 11 difficult job, creeling for four World claims that Weeks 
except for one ease, has never been close before Weeks' case is com· Suessens, which I had never pre~ r(!c:oived three warning!! or notices 
found liable by the federal agen- pleted. At. a result, he said. he is vioualy done by mYllelf before. Within a year and that was suf

~ cy. . considering legal. actian io court. They were running very £.'1st and ficient for tennination. 
~ "PeGple file EEOC eomplaiota against World. running out. or yarn, ... I could Aw>rding to AI statement made.. 
r- all the time," McCorkle said. While MiLt"hell said he ha.s not nol keep up and I told my super .by World Carpets. to the DOL. -she 


She did not di$C08S the issuea yet decided whether to· take the visor I could oot keep up and (Week$) was discharged due to 

of the Weeks CMe other than to case to 8 state court or federal asked to be moved. •.. They poor performance.... She made lit
s; say World is complying "'itb all court, he r~16 certain hie calle is refused. I worked that. job by tJe effort to perfonn the job prop... 


I 
<.0 of the requests if8ueci by the fed· strong.. myself until t.he end o( my 12- erly and showed no interest in the 
C'I eral agenq in its investigation. -r ",,-m sayan employer monot hour shirt. Just before Ahift way her job looked or the prob

I 
V3 Like McCorkle. Mitehell did not. make an adverse employment change Tuesdar morning I got lems she was causing the opera

comment on the epecifial o( the decision because of pregnancy: some help and had no problems tors , .. thil.\ cannot be tolera.ted." 
ca&e, but denied World hae been Mitchell said. keeping up after that." . The statement made to the DOL 
cooper"tive. Weeks, who last week gave Also in her affidavit, Weeks ~id denied Weeb ""as forced to work 

"(We have) not been successful birth to a 7.pound, 3·ounce boy Utal while one supervisor was erit·· when she was ill. . 
reaelling 9 settlement and they named 'Tyler Andrew, is now at icaf or her job performance, anoth "If thev have to be absent and 
(World) don't appear to be inter· home taking care of her ~n. er -never oomptained about my go to the" doctor it i<1 one excused ~- ested in th!lt,~ Mitchell said. Citing a difficult pregnancy penormance until the day I got absence. ~o one is fOrced to work 

l\.1itc:lM:!1l said the EEOC hall a \\ith complications during labor. fired. They refused to let me while feeling bad. Ir someone ~ U\O-da)' window after a clollim is Weeks said her doctors performed change jobs. and reruKed to let mE' reports to v.'Oik t.hey are expect-· 
filed to in,,-esti.gat.e a case, but. a Capsatean section. leave or sJow down when 1 got cd to do the joh they an! paid totn-o 
because the agency hAs R history In an affidavit filed With lhe- sick .,r W8.s hA~'ing other pre,!!.'- do," 
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Thousands of 
claims tiled each 

! year with EEOC 
I Ac:cordilli to the EqllalI Employment Opportunity

COlllmll;5iCln, the Prernanc), 
Discriminlltion Act requll'tll! tbll~ 
if an ompla)·ce ill .temporarily 
UD/Ible to perform her job dWl &0 
pn:goaner. the emplo1l!r mUlt 
tnat bel' the lame 118 ally other 
temporarily diHbJe4 emplo),E'e. 

For uample thO)' must flMVidl! 
her with mocWled talb. 1l1tel'rLa· 
tive IlMir;nmOllt.:l, dill.bility 1eaw 

' or k!ave witllout pay. I National daimM fIltd W p'!"e/:' 
DUC1 diecrinliWltilm (fihd "'Ith 
the EEOC and .tate apacioA): 

11191: 3,000 ' 
ltn: 3,3811 
198:1; 8,577 
leN,4.l70 
1911& ',191 
·U~86: 3,743 
EEOC .tll.t.i&dCII on p.nde: dis, 

c:riminatl4m (Ul. 1I111Dl1er of 1;11_ 
flled wtUl iM EEOC): 

18811 1?,ez ' 
1l18li 21.482 
1893. 28,9015 

1994: 26,880 

1996: 26,181 

·1et6: 23,813 


-Data (or 1998 ill pl'tllimlnal'). 
··r;,..ru from tlse impletnen . 

tatUin 01 the Am,rklJnlf' kli," 
Dilabililitt hI GI'l' Mill iTU!luderi. 

. . 
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Whatever Happe~e.d. ~O ·v~rorld 5· 

. Name: P.~~ci. ;'oU.. . . '.' .~...w..._. .... ..oN'.," 

-,.t:!:~:rW~'~iJ&~~)·.\:;":t., 1:':(~.!~:~7~T;;: .~:~H ..~m.~~~;~~8i~'tk'iO: 
. C'lilTent1y.( operates FQUPo and' AaaOclate8,:lll.. h~'.• ~••Dd underwent .utp;j::b\~l_.
conH\llting iftrvice that works with busine&&815 on for O\'arian eaDcor. Sb. has been in remieilOlrtbr 
workplate issues related to women, the heDdi· about a Y\*U' from the most recent cancer .~. 
cupped lind racial minorities. Name: Emily 'McDonell '. '. . 
.Note: lJu twice visited the White House since Reaidence~ Denton. Teus (Dallas suburb) . 
being fired and met with theD.seeretary of Labor Worked for World: 1989-1992 
Robert Reich' 011 iaal.1$e related. women in the . Currently:-· Selling r.arpetforn retaitoutlet in 
workplace.· . Druuu. ' 
Name: Catol Lee Salganik Note; Has been in the CIIJllet. bU8inesa, retail ~nd 

Residence: OwningR Mills. Md. 8S a manufacturer". representative, since ~981. 

Yean at World: 1990.-92 Name: Jodi Pinski . 

C\tft'ently: An ind~pendent .ales represelltative ReaideDcet BoutonLMass. 

oC several carpet manufacturers. Worked for WOl'la: 1988-92 

Note: Has Spellt 2.5 years ill. the carpet indUJo C1U'I'en'ly: Owile her own bU8ineae, Lasting

try including 13 Y\lars witl\ Mohawk Incblatrl.es Impressions . 

Iae. . Note: Filed b5l1kruptcy in 1995, has wwked u 

Name: Marilyn Yamieh an aft.er-iCbooi program coordinator ror ec:bool. 

Residence: Rh·erda1e. fit (Chieago. suburb) age children. 


http:Incblatrl.es


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
3300 N. Central Avenue, Suite 690 
Phoenix, Arizona 85012 

U.S. Equal Employment Opportunity Commission 

, I· : ··1 

FOR IMMEDIATE RELEASE 
March 19, 1997 

CONTACT: Richard R. 
Regional Attorney 

Trujillo 

Phoenix District Office 
Telephone: (602) 640-5041 

SEX DISCRIMINATION SUIT FILED BY EEOC 

AGAINST A PHOENIX BASED KNIGHT TRANSPORTATION, INC. 


Phoenix, Arizona -- On March 14th the Phoenix Office of the Equal 

Employment Opportunity Commission ("EEOC") filed a class Title VII sex 
i 

discrimination lawsuit in federal cour~ in Phoenix, Arizona against Knight 

Transportation, Inc. (Knight). In the. lawsuit,the Commission alleges 

Knight failed to hire Katherine Duncan. and a class of qualified female 

applicants because of their sex. The Commission alleges Knight 

Transportation discriminated against Ms. Duncan. and other female applicants 

and prospective applicants when it denied them training opportunities and 

employment because of their sex and engaged in a pattern or practice of 

discrimination against women. i 

The Commission alleges the pattern or practice of sex discrimination 
involves Knight Transportation's driver training program, which required, 
among other things, over-the-rpad t~ips with a trainer. Katherine Duncan 
and other qualified female app~icants were excluded from training 
opportunities and employment because Knight Transportation's expressly 
refused to allow male trainers, to train female trainees and because it 
employed no female trainers. Female applicants and potential applicants 
for trainee positions were advised Knight Transportation did not have 
female trainers available and were thus discouraged from applying for 
trainee positions. Although as many as seventy individ~als may have been 
hired as tl.ci.inees, with many applications· coming from ·women'i··Knight, 
Transportation hired but one f~male. 

.. The Commission alleges-:- th'at,·fer:,:the=:.dmo,aE-i0Il=..:ef,.t:he: ,trai-ning'_program_~-= 
Knight Transportation en'gaged in aggressive recruiting for driver 
positions, including trainees.: Knight Transportation failed, however, to 
make similar efforts .to ensure its training program was available to 
females or develop reasonablealternat:ives to its training policy which had· 
a disparate impact on females. 

t 



The EEOC is seeking backpay with prejudgment interest for a class of' 
females, including Ms. Duncan, and compensatory and punitive damages. The 
Commission also seeks injunctive and other curative relief to eradicate the 
effects of the unlawful employment practice~. 

The EEOC enforces Title VII of the Civil Rights Act of 1964, which 
prohibits employment discrimination based on, sex, race, color, religion, or 
national origin. The Commission also enforces Title I of the Americans 
with Disabilities Act, which prohibits discrimination against individuals 
,with disabilities in the private sector; the Age Discrimination in 
Employment Act of 1967; the Equal Pay Act of 1963i the civil Rights Act of 
1991; and the provisions of the Rehabilitation Act of 1973 which prohibit 
discrimination affecting people with disabil:ities in the federal sector. ' 

# # # 

2( 
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I .u.s. ,Equal Employment Opportunity Commission 

! .;.;.,.....-- ... ,., ." ' • 
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I '. 

j I • , 

FOR IMMEDIATE RELEASE CONTACT: C. LARRY WATSON 
March 10, 1997 REGIONAL ATTORNEY 

(216) 522-7455 

EEOC FILES RETALIATION DISCRIMINATION AND ADA SUIT 

AGAINST TACO BELL 


CLEVF.LAND, OHIO - The Cleveland District Office of the United States Equal Employment Opportunity . 

Commission today announced that on March 7, 1997, suit was filed against Fostoria Restaurants, Inc., d.b.a. 
I . 

Taco Bell of Fostoria, Ohio, in the United States District Court for the Northern District of Ohio, Western 

Division, in Toledo, Ohio. 

The Commission alleges that Defendant disciplined and subsequently terminated Deborah S. 
Hendricks in retaliation for having opposed practices made unlawful by Title VII of the 1964 Civil Rights Act, 
as amended. The Commission further alleges that Defendant utilizes an employment application which 
contains pre-employment inquiries that ~iolate the Americans with Disabilities Act of 1990 .. 

- : 
The suit is assigned to U. S. District Court Judge David A. Katz. In the suit, the Commission seeks 

relief in the form of a permanent injunction prohibiting any employment practice which discriminates on 
the basis of retaliation, the use of employment appl,ications which contain disability-related inquiries that 
are likely to elicit information about a disability and any other employment practice which discriminates on 

" the basis of disability. In addition to injunctive relief, the Commission seeks for Ms. Hend_cicks the payment 
of appropriate back wages with prejudgment inte~est, reinstatement, compensation for past and future 
pecuniary and nonpecuniary losses, as well as puni~ive damages. 

In a jointstatement, Dorothy J. Porter, Director of the Cleveland Office and C. Larry Watson, Regional 
Attorney of the Cleveland Office, stated that "This lawsuit sends a clear message that the EEOC will take 
action to protect employees who are disciplined and fired in retaliation for complaining about unlawful 
discrimination. The law clearly prohibi~s retaliation and where the circumstances warrant, we will take 
action to protect the interests o{all employees." 

The Commission enforces Title VII of the Civil Rights Act of 1964, which prohibits employment 
discrimination based on race, color, religIon, sex or national origin or retaliation; the Age Discrimination in 
Employment Act; the Equal Pay Act; prohibitions against discrimination affecting individuals with disabilities 
in the federal sector; sections of the Civil Rights Act of 1991, and Title I of the Americans with Disabilities 
Act, which prohibits discrimination against people with disabilities in the private sector and state and local 
governments. ' 
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~~lracking,Your Investments 

: ..~::.: 
'~~;--~--------~~---- CSRS employees generally,,:;:, By Mike Causey get a more generous,<""" w•.ninpxI Post Staff Writer 


government pension. They are 

;::-M'" ost federal w<?rkers, allowed to invest as much as 5 

,;; including 80 percent percent of their salaries in the , 

:;' of the people hired savings plan's stock. bond or 

~:§nce 1983 under \tie "new" Treasury funds. CSRS ' . 

~vate-sector-style pension employees are not entitled to a 
~ogram, are investing in the government match. 
',~ock. bond or Treasury funds of People under the newer FERS 
'~eir $47 billion thrift savings system get a less generous 
':~. The plan is the government pension. But to 
'::JlOvernment's in-house, offset that they are allowed to 
..tax-deferred 401(k). put as much as 10 percent of 
',:; Like most private retirement their pay in the sa\ings plan (up
;plans, the retirement system ' to an annual maximum 
:lhat covers most feds requires contribution of $9.500). Those 

,:lhem to invest regularly to who contribute nothing still get a 
; !:guarantee a good tb potentially 1 percent contribution to their 
~~lery, very good retirement. accounts from the government. 
.•,," Moving with the times. the Employees who contribute 5 
':federal Retiremetit Thrift percent or more get a total 
~'nvestment Board has created a government match of 5 percent, 
:,Web site where feds can track which also istax:deferred.In" ,
"~tesofreturn and; even do ' ' effect: it amounts to Ii
, :estimates of their future account tax-deferred pay raise. 
~llalances. Web Site Information
';~ When the savings plan was , The savings plan Web site is':gstablished. it was expected to at Jlttp://www.tsp.gov. People can 
~1iro\ide about a third of the get answers to many commonly
l'etirement income of people asked questions. current ; ~Under the Federal Employees information and rates of return.

: iBetirement S}'sten:t. ~at takes and can download forms and-in nearly everybody hired after publications. There also is a . ~Y983. But because of the good calculator to help investors:{So far) returns of the stock fund. , project future account balances ,:~many experts say they believe based on how much they invest,:that the plan could pro\ide more from each paycheck and ' ,:'lhan halfthe money FERS estimated rates of return. , ::~mployees have in re~~ment, Meetings,assuming they invest ,v,1sely. 
The Office of Personnel,;;: Last year. the C-fund (stock 

Management is sponsoring a:lndex) returned 22,85 percent. 
seminar May 1-2 on "critical~The year before, itretWTied 
incident stress debriefing." It is::3'7.41 percent. The F-fund <bond 
aimed at agencies' employee,index) returned 3.66 percent last • 
assistance program counselors ;Year and 18.31 percent in 1995. I 

and mental health professionals.'The fail-safe G-fund (guaranteed 
Speakers are psychologistTreasury securities) returned 
Michael Beasley and Mark: ~ ':;~:~76 percent last year and 7.03 
Maggio. of the Federal Judicial• ,percent in 1995. , 
Center. Call 202-606-1269."" Nearly half the money in the 


: 'savings plan now is'in the C-fund. , 5'O-Plu5 Job Fair 

.::rhat represents a shift in payroU Feds who have lost or may 

, ',contributions from employees lose their jobs are invited to an 

and also the rapid growth of the April 4 nonsectarian job fair 
, ,Stock fund compared with the sponsored by the Jewish Council 
. 'tWo other funds: ~, for the Aging. ,The session at the 

Doubletree Hotel in Rockville'.' Investing in the plan is ' 

: 'importantfor workers under the (near the Twinbrook Metro 

'old Civil Service Retirement station) is geared toward ' ~ 


System, but it is critical for those job-hunters 50 or older. The job 
under the FERSprogram. MOst fair will run from 9 a.m. to 3 " 
feds are under the FERS plan. p.m.• and registration is free. 
but most workers at or close to Call 703-846-8520 and press 2 
retirement age still are under for the job expo. 

, the CSRS plan. Wcdnl!sday. March ~ 1997 
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By Con:y E. fleming 

EEOC's Handling ,ofClaims 

Is Improving, Lawyers ~ay 

Di.o;criminlltion claim!> aret-cing h"n

died bell('r t-y II'M- ~EOC now Ihatthe 
agency j!O u!I'ing al"lCw !Oyslelll 10 priur
ili7.e rll~,ll\,th pli1inliU!O' and, ddC'n!OC 
lawy('r!" 1('11 ,1II1'Yl'1"!' Wni'." liSA. 

M('fill\",~ f,l"4~ are Ihn.wn ""thy Ih(' 
i1~('1lrll lIIudl IIIIIn' (I\lkkly, i1nd !Olmng 
t·:!!'l'!O. ':In'l'm~II\'\1 nt',''''aggrt'!'!Oh'('ly, 
!'ltllr<l'l\ s.,y. EE( x: "t:"'I!Oalt' .1l<:(1 much 
mllre willing t(llln!':w('r '11It'!ilion!O and 
k~p nul5id(' coun.<:(!1 inrllnnt'd about 
de\'elopmenl!O in Iheir CII~. 

liowM'er, thl! a~ :c:.till ha!' it!< rrob
I('m!\. In 1",fiil'uIM, -mroiunl'priority
ra!OCS !>tilltcnd,lcl langui~h ror months 
berore th('y m1!ive attention. 

TIle agency inlmduct'd its new 5Y:c:.
tem alm(>!:llwo yl.'lIrngo. Ca~aredi
vidt'd into three clItl'guriE'!i 1I~ ~I(\n a!> 
they arrive at the agency: - A - C3!OCS are 
gi\1!I\ high priority and are pu~uet1 ag
gl'('!O~ivdy, -n- ca~ al'(' il1l1e!>tigaled 
fmtlwr 'n ,1<'Cil\(' if '1...·11 4l""ld l'l(' mll<il' 
a rrioril)' I'r l1.il't:h'tJ. :1II11 "l,;- C.I!'lOS 
!hose thai are cle.1rly mC'rill~ - are re
jected wilhout inve!>ligation. 

(for 1\\(11'(' inr"rm<ltion I'n .he new 
!iy:c:.lem, !i('t' 95 LWUSA :\99; Scarch 
word!> (I,r J.WUSA O,,·1.iI"lC: rilched, 
SkyntCKelcd.) 

'Good Step Forwl1rd' 
nulh 1,1.linm(s anlf .1'·(I·nl'C 'OI\'II)·t·rs 

al'(' Iluick ttll'r.'i~·lh,' nt'\\' ~~II'",. 
*In hmn" (I( (\\,('r.lll pt'r(I'nn.,",'C", the 

aj.,~\('Y i~ 2.lnrl(.~tt('fthan it W/l,. thl'('(' 
y~ar!" agu,- My!> (JlicOlgt. plaintiffs' 0'11· 

tumeyStevl'" rllltt. 
-(h('cateKnri7alinn ttf Cll~ hal' been 

\T'I}'C((l'I1ivt>.II'!Oancnonnoussuca.·ss,,
agrt'E'!i Chicago (lC'fcn.<:(! lawyer C.erakl 
$koning.' , 

lhc! new :c:.},!'olclll is .0'1 g(l(d ~Ierfor
ward. nle ag('nry is ll('Cclming molt'. 
f(l('uSNi (In ~igni(jrant i~"u('!':' ""Y!> 
Wa!'hingll'lll, O.c. plainlif(!>'law)'cr I'aul 
Spfl:'lll;er. 

.. -n;~ r~r:(l{' i,. making gclOti un its 
pr..mi"C 'tl rri,c.rilil.e Ih(' c"mrlaint!>: 
!'o1VS Raltim(lfC Ilc'fen~ ,IOIwyer Jan., 
I f~ward ~:ar1')t'. ". 

·Iltc ag('n('y":c:. ill\'I'!':lig.II(~ al!'tl:"('('m 
10 t.c m,;1'(' willing ItI cl'('pcrale wilh 
olll.;ick ~wyer!i now lI..il lhe rK'W 1')'S'" 
kmr.. in'pl<lCl·., ' 

1111.'", h:ls ....'~l aUrrnn· lOllS m....ngt.' 
in allihlll" an.1 al'lmt,'II:h;' 1'10111 !'o'y!>. 
-Ill!' inll,~iJ;OII"fS al'(' mill'(' "'."1"", /lllI.t 
II'M-y alt' murI' willing lulalk It, pri\'ale 
l.1wy('r.;.

Dt-fen!'C IOIw},('r Carey !'o'y!i sht> hOI'; 
had !OC\'~rlll ra~ in which ill\'e!>tigat(l~ 
-ha\'C' !>imrly ,'alled us directly before 
is.e;uing a c"mrlilint where an!Owt.'~ to a 
few qlle!:lillll!> ('(Iukl ~>Iv(' il ... 

Howl'VE'f, other J3wye~givt.' the !>ys
Ifm more mixl'd re\·iew:;. 

-nle,C<lSC!i Ihal <Ire Intly nOll·meri. 
lorious are getting weedl'd oul 4'11 Ihe 
1;('I'go, and I hey lin' rm-sing h.,rder on 
tht.' ont'!i Ih.,t Ihey al'(' definilely inler
t'!ill'd i~. but on the one!> lhal Are qUe!>
lictnahle, there'!> slill a huge delay in 
gelling any reilcti(11l rmm Ihcm,* MyS 
Wa"hinglon, D.C. ddCll!OC lawyer Bar
bara Beri!'h Bmwn.' , 

Iiouslpn pillinli(f!>' lawyer MlIrgaret 
Harris says me ~sn'l !,oticro much (If 
II change in lheway lheagency hiVldles 
CI\,.'IE'S. 

"'The' EEOC i!> so !>wamp<'d Ihat a 
change in their en(orcemenl rlan ~ go
ing 10 get overwhelmed by the lack of 
runding.II's great to have a plan. but if 
CongreSs won't give them the money 
10 do ~mt>lhing with i~, it can be the 
~I plan in the world, and it will !'liII 
h:w(' lil'!1t' im",~ct.- 1'1.... ~'\~.... 

Untimely Cases Thrown Out 
Historically, ~ont' o( the (ru$lralions 

. defcn.c;e Ct1lIJ'ISeI Md was the EEOC's in
. si!>lt'flC'C on conducling a (ulJ·hlown in

vt.'sligalioll o( a rharge Ihal wa~ ~n. 
timely on its (ace. lhe), are nol domg 
Ihat any ",ore,~ Skc'ning !'o')'!i. 

When m~rill(,!;!i chargt'!i ha\'(' t.ccn 
·(il,..J agnhi~1 i~r cli~rit~. Ihe EEOC in· 
ve!>llg"I'~ haw ~Iwilling It' di.e;mi.e;!> 
the cJaim.<; lluicldy. Carry .1gl'C('$.. 

In ~vt.'ral ca~,the EEOC inv~liga
, t(lrs have al~ advi~ .Ihe polential 
i rlaintirfs not to file suit on their own in 

c1earlv meritlE'!iS ca~. MY" Carey. 
AI the other extreme, the agency is 

now -moreron.oicientious in investigat
ing lhe cases they do investigate," says 
PiaU. . 

WhcrI chargt'!i the (mOC ('t\O$ider!" a 
rriority have been filed :.gain!>t her 
c1i('nls, the agency ha~ moved very 
quickly,demanding an ~immediate re
~l'lOfl!OC* 10 reqtK'Sl<; (0( inr(l~ti~l and/ 
"coming in righl away and ,;Iarhng dO' 
ing interviews," Carey agn'C!i. 

Good At Sorting C'..ase:c . 
I..,wye~ also say U",lth ..• agency i.e; 

d(ling a prettygood jctbsorting tht-good 
from the bad Cll<cll, allhctugh they do 
make mislake!;. 

1'm:Iid.,hly.c.kofm"i(' L1W}'t'r; nllnplain 
dIal t(lO mnny ca.~ are gi\'cll high pri
ority where il'~ not warrAntl'll, while 
plainti((!>' aU(lmt::')'!' wcvry thai ton m~ny 
Stood ca.~ are bring thmwn (1(1\ wllh· 
out inV("!':ligati(ln. 

"'You're always g(ling to h.1\'e lawym; r 
who ""y lhal Iheir ca!'C ~hould have 

llt'<.'ll handled dif(efl:'lllly. but in gmer

http:ill\'I'!':lig.II
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.UPS· Is . .-Acttised of Bias Against the Disabled 
• • • 'a t· •• 

: -ThedelivertcOmPanY·; :~jdnathmPttt.QUOlnga{~$bldJ sUetye»noem- ,andrmd rest bat waa~W'"
• h. dri ·th'· t •• Some UFS trUc:ks. weiaIl ,less than Moretlw.40C'aGelUiebemRporf8l!dliD.c II dod« about his ~ be 

wont U"e versWl • : ,,: lQ.OOOpowub.butfle:WlnpanydoeflllOl nationwideGfqualW~btrred uW.Ho.,.,,.,lu;dDwarbb-urs._
'mo ocular' -81" tIl;..·let IIUll1IX.'UIu 1JeOPle drive dteu even if III c:Iri¥a& W ~by UPS beauIe Ioada:desailxdbilRlelf.....diora...: n VI on, I!.. ,.l<O;":theet'J1lkrJfta.have medbl clanllCle of monocula' wWon. Ed Doak J~ wrwbo·. aeva'bad aa 1ICCYeaI:_... 

i government says, ..:.~ ~ . and_drivlulUNds. IIMfEB)(: Aid. busiocsI .... of TSIIItaa l«al3~ be .....woOl nm:t hIIIe ta1a:n die 
;. • ." • ··':::·,."'UndetllJeADA,lfm::OWka!notJons who alfL'aded tbe EEOC JI.NS ~ UP5jgbifbe'cllmowa~daeCOl:llPl'4 ...• 

I 
I .,Bola ,... ; t, ~~. ~ :'. : IIbaut vhal isar is JOt safe for I digbhJ eJlC!'. a;r'apo1ii.JL . . •. 
I ~nlll""'''''' •. .' ,.~I .::.~tocDhavellOp~lnthewedt- OGeCll9leimohesSh&wD.RCllYa.2G.of ICIOdsaidtJPShasa1lowalcaeddwt; 

Afedcral IICICWiedUnld ~J "~ saicf~McDu.ffit'.the. EEOC"a. SaDIa ....ooed1Juee..namedJl1ajdl61 Y~HartaIaollofOakJam\..cdanlt.a 
Senb..iC:., elf -' .~:.~dJRctm: ;". ;. III Ibe EEOC auit. PattJ:r 1&d In oaR eye her job of 14 faItS ates-1oaIq WIlma ...
t..~ ... ...u._ -.a _--L~ ., ' .,."J1u: ADA. Whim took cited III 1-. ........·~.ofa'----1I r..an-&Uffen.odatU ale.due CD • medk:al andilfon."DIe 


U u:q'::lltGlIU UIQ;J~ ~P: "jirGIUblis lob disahinado qaiDst d» UQ.;IIUIC UiIl:ICUiIII...."...., ~ CCJli1PillW Jai.t.fd.r refused to relDII:IMI~ .. ~ IaIc:k IIfsioI fa ODe eye :t~ SIlIl abfed. PeoPle who IR: ...:to work.. aud he was hind '!Y !JPS Eo lS90 aad plDed ~ despite- medical ~ and 
1 drint s:ateIy. • . • eqfGyep to make r'easonable ~scniority1l19!Htoapplyfor'add- has respoodc.d to GIber ~ with 
IllaU.s.Qi!trict~sUt. !Gal =od.1I3oPS i>r their. cJBabmfes. . ~sjob.~aniseof$8or$9aa~ aadtudeof.... lI1II ...andbopelt 

EmpIoyPJeot Opporhmity ~ 'Ibis is the Jnst. niOOawkJe c:lJsHdioA hetoldJl!pGft.fS.. , gues....,:-dt.eTeamsta"qmlslid.
c1wgeddJedclRr,compar.JJwJIh vIolat.. suit II«d ." the EEOC under &he .ADA. HepI!ISCAllhC' CGmpIiIIlY"s wriDaleam • 
In&Ibe.Amtrials.wilb Disabmtielil.p.by JWk sUd. • 
iIifiIs'to assess YIsiunimpaited driwrI'. The'~ company said 1heIndvkf_ uIeq recordsartl ~ bar.. _wu.~ : . 
rial tbaa as a IfOUP. • ., .ups 'be:Ieva this Isa saCetyissue. not 

. DIhen with "InorI.ck.'UIaI'" '"' ~ a disabilily5'.. die comp;inyuid. ... 


I ~ CIIIl get lItde drWent ~ aac\ .. CItII¥ ~1d tedeAl1Jan ~ I 
I ~.~h):ftc~~.~ Chivers of II"UCb G.et 10,000 ·1 

, Ula60na 10 dme IruckS w up to· pounds. UfS said it bas ..~ that 
10.000 peunds. Some monocular dri.ftm . safety DndaId fir all oW' vehides." The 

l1aYe Ix!eo giwn WDiYefs to drive brJer ~ also said t was "'a f!otnIrQr pRIpO

trucks IIDd haw: compled ~e Dent ofllle ADA"'.ud employs JllOI1OOIIar 

ul:I;r rcam:Is. uid EEOC lawyer pepJIle "'wb.ete CbII does DOl pre8eII1 a 
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al,llhink ihef've dme a pretly good 
job or sorting through the cases," Skoo
ingsa}'1l. . 

The agency has "'bt-ller than a SO-SO 
batting average, On balan«', it's hem 
an improvt'lllel\t,.H Carey says. . 

One area in which Carey f~ults thc 
agency is ADAca!'(':l; where the,rlaintiff 
is K'rio,,:<ly ill IIr fl('"r death. 11",agency 
Icnd4 h. Hilt.ll" fin" Ill('!I:t". M't'fl i( th('n' 
is noIItrongevidmceofdiscrimination. 
shesays. . i. 

"'They let lh<- eme>tionality' o( that 
kind o( situation override what might 
inother~ilualk'"-" t>ca more inn"ive re
view (l( lhe fMt:<; Hle claimS: . 

Moving Fastcr~ 
I..,wyt'f'lt di."'J:rt'C." 3Nlilt whcthrr "II 

callCS are It'Kwing Ihn.lllt;h Ihe Im( x.: 
.fa~ler und~ the ncw !'y~lem. or whl'
ther it'll just a((«ting the "A" "nd "C'" 
Cil<;('$. 

" "My!'l'n.'Ie rn>m what I'm ~ing i!O 
thall.he timecCl!'ellsil there L" I('!;,."," lIay!> 
Carey. 

Skoning lIaYS he 1\.15 lIC.'m "a number 
of situations wh(.re lhe C'a!lC!S have bet'n 
resolved or di$po5('d ofme>re quickly 
thaill.hey MVCbt'm in ther"!'i.~ ... 

Oul theagt'l1C)'i<:~iII "grnrrlint; wilh 
its backlog." which is slowing it down. 
according to Skoning. . . 

"n'"like tuming an ocean Iwr - il 
Lc;n'l going 10 tum on a dime." he !laYs. 

And Plall adJ." that he had nol ~n 
. a tin1e d«reaR at all. 

Howcv~, il hMi la!ten wme timc r(lf 

Ihe loc'" l'm('~ tl' Kct 1I~ 1(\ Ihc ncw 
systt'm, so the pn>C'l!S.c;ing may l:>Cgin 10 
go (aslcr. in the (uhut', he commenl, 

'Priority Ust·l.ns Successful 
IA~ r't'l,IUo'1)'. tht'.,gmcyai.<;() rcle.~ 

a list or the ~ (>I ('a.~ il woukl cm
sider IIII' prillriti~ However, lawy~rs 
My thalli1Eo Jist h.'l.' ~lled in little real 
change al tht- """!Xf. bcocau!'(' U1Il" calt"
g<lM an.- ~.Im..1d that almo!;t any C1"t' 

can beCOI'I."iden.-d a priMl)i. . 
The ~priarity-cII~include {!J "'I);c, 

systemic cII~.lhal arrt'd many worK-

EEoC chainnan.Gilbcrt Casellas~ new system for prioritizing cases 
is wi;ning 'praise: from both rillintifls' and defcn~e lawyers. Casellas 

is shown wilh EEOC general counsel C. Gregory Stewart Cri"hl). 

\J\ -.r 11

Cr!', (2) ca.c;es whl'1't' the cntrl"rer 1'('(,,1· 
iated "Sft\n!<t the cLUm.ant (lr I."h..dl('l\~('(t . 
a subp<l<'na, and (J) CII!'(':l; inv(.I....,ng. an 
area o( law that the EEOC want" 10 de
\'('IC'r, such as wh,,! CClIl.!i!itulC!' a "re'" 
~,"able accommPd"linn- undcr the 
ADA, whelh<-r individl",1 !'uf'l'n'i!'l'C:O 
mil bt> sued, lind how I'('li/o!itlu!' 1'r.l~·lkl~ 
nlU!'ll>(' .1l'1::'Om""",I,lIN.

-11,,· ""(C'I\,.'IIII'III ,.I.u, " ..... '·r......1. 
and the (:1I1'1\nri('1. are ~ flekible, \h/ll 
iI's hard to get a real foal!' oul or UlCm.. 
1 don't MOW that I've ~n /I changl' in 
how Ihey r.elecl thcca~ they a", 1t,.jnJ: 
10 liligale," ""'fl' (\mwn. 

"Iat! a~tds, "11\(' t'ldcln'('ment rl"" 
hM nu sa(.. h.uoor!<. 11lt'r... i!< " .. thing 
lht,y,..'y th<,y "f(' ";,, ~I'in): t(lcnl(\l'('c." 
A~ " r'''illtif('''lilw~rt. h,'wr\'c"f.I'I,lll

"'r!< tilt' IMk ',( r(l(lI!< in II....'Ll" "",rks 
1(' hii< ,,"h·antagc. 

"Nothing is ,..,It'. U rill! "I"(' "'lc'nt· 
rll'yer,lhey might ,,'h(\(1!'(' IIH,"t'llle ,,(tl'r 
yC'U .,nd m"kc _1ft ('~"m.'1c 1.1 YII"." he 
c"rl"inc;, 

11te rrioriliC!' li!'t ,,'M' di~'u!,!'C'l1 in 
~ore detail at 96 I.WUSA 2U2; Sco.udl 
wC'rd!' IC'r lWUSA On· Line; Wily!'ide, 

http:an.-~.Im
http:Ust�l.ns
http:thall.he
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To Some Employers,. an Expanded Family 
Leaye Act Won~J Fly -_ 
~plnton sProposal ~l!lYf.!pi4l! More Reasonsfor P~rsonal Time Hn.r; Companies 

.ComplainingAbo~tAbuses alld)Jureaucracy 


;~ , hen Pat Vagonis was preg
.' . nant with her first child inW. 1994, she and her: husband, 
Jim, had a concern: whether they 
could stay home during the baby's 
first few months-a time they felt 
·was critical to their daughter's devel
opment . 

"We would have felt very uncom
. fortable not being home," said Pat .. illness ()fa~l1il9.()r p.arent, orfor the .. ,I :-9> ..... 

. . . Vagonis; 33. "We'would have had to 
.' 
WORKPLACE 

b r i n g 
. som.eone 

. else m." 
Steven Gimberg
.' 

E n t e r 
the Family 

and Medical Leave Act, enacted the 
year before. The law allowed both 
mother and father to spend three 
months each at their Potomac home 
with their daughter, Christine.. 

~ "As a result of.us being there, our 
~ daughter is very well·adjusted and 
~confident," Pat Vagonis said. "It was 
-8Iso a new experience, and we want
ed to enjoy it So many people said 
they went back (to work) so quickly 
that they lost the benefit ofwatching 
th~r children grow." 

The law allowed Pat, then director 
of project development at McLean
based American Technical Resourc
es, to spend the first 12 weeks of 
Christine's life at home; Jim, 30, a 

'. database administrator for Pruden
tial Home Mortgage in Frederick at 
the time, took the following 12 weeks 
off. 

"We were a little concerned be
·cause neither company had ever 
processed the paperwork," Pat Va
gonis said. "But it worked smoothly 
and we' had no trouble when we 
cameback.w .. 
. Helping working families balance 

. their lives and careers is the primary 
goal of the FamIly and Medical Leave{ 
Act, which was one of President 
Clinton's first·term priorities and 
which was passed despite heavy con
gressional and employer opposition. 

The law took effect Aug. 4, 1993, 
and 3* years later it is again under 
.congressional and corporate fire as 
Clinton proposes to exp~d its . 
scope. 

TIle Family and Medical Leave Act 
requires employers to give workers 
as many as 12 weeks of unpaid leave 
for the birth, adoption or serious 

employee's own "serious health con
dition." Employers must· continue 
health care coverage during the 
leave and give the worker the same 
job-or a comparable one-upon re
tum. 	 . 

You must have worked for a com
panyfor 12 months and logged 1,250 
hours during that time .to gain the 

''How do we let 
someone offthree 
hO'!lrsfor a PTA 
meetingwhen 
they'reflying in a 
metal tube?" 

. -IJbbySartain, avice president 
atSouthwestAiriines Co. 

law's protections. It applies only to 
companies with more than 50 em
ployees . who live 75 miles or less 
from work. The law covers about 
two-thirds. of the nation's work 
force.' .. 

Clinton has proposed amending 
the law to allow as manyas 24 hours 
of unpaid leave per year for person
al reasons, such as parent-teacher 
conferences or children's dental ap
pointments. 

For thousands of workers, the 
FMlA has made it easier to balance 
famDy needs with a career's de

~ 


mands, but some employers- . 
mostly large corporations-have 
bristled at Clinton's latest proposal. 
They say the law has created a bevy 
9f administrative nightmares that 
will only get worse jf the law is 
expanded. . 

Clinton's propo~s "go far b~ 
yond the scope of FMLA," said 
Deanna Gelak. who heads a coali
tion opposing the changes for the 
Alexandria-based Society for Hu
man Resource Management, which 
represents 80,000 human resource 
professionals. "We believe it's im
possible for employers to verify and 

. 	the government to enforce this type 
of leave without becoming Big
Brother." . 

Companies say it would be diffi
cult to verify that employees were 
taking a couple of hours at a time 
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W'lln 1:: HOUSE CONFERENCE ON BTHNICln&: PLURALISM IN ntH 21ST CENTURY 
.;"; .', I:;,. . , .. ::,~:(~~,' #\." '~: .~:;{:~:~, ·~'~·:'.'~l -',." , ~..' '.; - ;j~ :- ". , 1 

Ou hdlAli of: the Nadoaallraltm Americaa Folmdadoa and Ibe Atab Amedcan IJUtimre, I am 
wrilinp.1:~.~c-ckyournppon. for the ~g~ to P.resideDt CIDnou. It calls for the 
())ft\'c· .. inc ftf II White House Coufefep.1te ou..EtluIidtyand Plurali61l.l ill the 21" Centu.ry. We 
,u\'U,' \'1,(1 • ., joill us as co-sJgner8by~~ this fg: to me (ATl'N: Bob BIancatQ)Ju 
(2112)M.<:tJ.W and1m".:.e whQ from )'PW DlIMmatiOD shQuld appear OD the Jetter.. We wilt 
silO"." h~ !isriDg Dames 8I1d Illdr' iapecdwe orgaaizatiollS. n..dHDe 10 "'Ugn" is Tuesday, 
J\f't'l.~.;;:: " .. ' ":.;,.".:' "~".".,!." •.....~.. c! : .' .' 

., ._. 

... !, 

,'•••• I., ."',' . :': . 

::';-':.~':', ";: LEmltTO.PRESmENTCLINTON 
- . ·'d't..~-.:~:~~: .~:-~.~ >,:<!>.>-:"';~;~:~~~:;~~.~,:~~:.~t~_::'~;~· .. ' .~, ' . ' 

We !h.· undc-fsilHd org8.DUations (~~yjdual9)Wish tojoip in support ofthe proposal !bat you 
n 'f'IWflt' :t. White HOWIe CoDfeieDce on ~!hnicitY and.PluraJjsm in the 21st Century. We believe such a 
f n.nkrt.I~~.:S,wou1ci be critical for defining a' -\ilion fo~ the 21st C4mtwy when as a result ofdemographics, 
tht' \'~I\ li:.:.i: ofArilericil Will be ' ",l;';~."'/::/ ,.{:~.,. .... . .... .' 

";if>:r~~~f ···"·.;;i8~t!t~E~t':~~i:!· .... .. ', . , .... .; , • 
I ~l: ~ 1!I;'!.tll lut Y,~l1,~,~~~~onS; youlJllyebeen extremely etrective in holding p~ductive White 

11t'll," . . aDd .~oin 'aging to small bu.__ to youth have all benefited 
ti OIU ". ,,,,.;.'. ,.;J.' " : '-.; ';" "'.' . . 

~ .. ~~' ,. • , -, 1 ':.:.'. . 

• "I .: -"': .,' <:,?;,~~...': ' .,' ,.~.; <:

~ ." .. 

. :.~ ~~'f~1I '. aDd PlumiSm in the 21st CeoIwy would be 

~ h~' 11li ~,,:" , . pomOle'vehicle to fOcus Datiorial attention on bath the cbaIlenges and 
" ~)i;l<~~.;t;;;iiies assOdate4~:wiih8t~, ~ and the increased diversity ofllle American people.

_.!:'J':t>;\t:'-....~.-:"fi!::.~. '.• ,:.' , ..... ~ ,.~~, l .,~.,.'.;"'.._<.. __ WI,""''',..' ' '" "'_ j ,~ " , , 

, "'( II \nH'ld.~~Wy~:a~'a'~iltOriam fOr',you tofbrther articulate Your hopes for an American society which~. 

jt'al1!~.~:~: ,!.~fiy~~ple in'what ~18teDr. AnbUf Flemming wouJ.drefer. to as "the.national 

' , <'~nn~t~~\¥; "~~'~::C:"~'"~~:~t%;:-:r'" :,','" " .'. , 
Wf' i~' ~"l':;se that Once the request fOr ttiis White House Conference is approved, local" state and . 

':;' :. "r;;';t;;;~r~~(\nCe~s be~ to help 'sei~~~d8 ana direc:tion for the main·conference. At these 
.... ··t:f .... 1:~':\_-1"'':'····,~,;,~·_ .~.~,;;...";.......... J\;..~'''''t. ... ~ ~ .... ~",..:; •. _' ", !' '. -.
fil''''''''. the key'isSUes earl be identified ;anasaJutions de6ned. At tbese forums, the VIews ofa strong 

~.;:,. 

, 
. 

,.) :~'; Cf'~;~~:~~::{ion of'ouf'UtiOncan beSoliclteav;andreeeivect. At theSe fonmi.i we win be able to ideo.diY 
~i:~':;.;i-~~'-( h~;~'~:~~ti~;:miaiifs;:W\as 4!legates 'to the. \\lhite ~~use"C~ .:-:' . ',: , '. 
f;-:·,>:~;::,~"~:'~';~~~>~,:~::I:~~1r ~-. 7j~~~~~];:~·. ~,~,"~:.~~; "... ;' .. ~,::. :~~ " >". '.,', ~.t ' 

t ··?~?t",~~~·~lrSL._~1 ~ ~~I?~to ~~~~r~.to~m8ke this a gCnuine P'!bHt'l'priva~partnership. ~e. 
/!;' : . :-;',-:. "h,'lJLt,I~:\t. mthe. first year oflhcnenv ~ and the tinil year ofyour histone Presidency, you will 

. '", , 'aI""!" . he . . ,oftbe White , Conferen~on E~~ty and Pluratism in the 21st century . 

.. , ~,;:" '''' 
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J~eadReport· 
Disabilities Discrimination 

EEOC Sets Out Employer Guidance 

On Psychiatric Disabilities Under ADA 


C
iting the "myths. fears, and stereotypes" that face 

individuals with psychiatric disabilities in the 

workplace, the Equal Employment Opportunity 


Commission has issued detailed policy guidance on the 
obligations employers, must meet to accommodate 
these workers under Title 1 of the Americans with Dis
abilities Act. ' 

Charges alleging discrimination on the basis of an 
emotional or psychiatric impairment have constituted 

about 12.7 percent of the ADA charges filed with the 

commission over the past four years, according to 

agency statistics. Last year, the commission received 

nearly 18,000 charges alleging disability 


, discrimination--about 23 percent of its total intake of 

nearly 18,000 charges. , 

In enforcement guidance released March 26-the 
first detailed explanation of the commission's position 
on psYchiatric disabilities-the federal civil rights en
forcement agency explains its view of what constitutes 
a protected psychiatric disability under the act, when an 
employer may ask applicants or employees about psy~ 
chiatric disabilities, and what types of accommodations 
the commission will regard as meeting obligations un
der the ADA. The document also gives a series of prac
tical examples to explain EEOC's position on the law 
arid cites a number of reported court opinions. 

( '" 

EEOC regulations on the ADA define "mental im
pairment" to include "anymental or psychological dis
order, such as ...emotional or mental illness." The defi
nition "also refers to mental retardation, organic brain 
syndrome, and specific learning disabilities ...as well as 
other neurological disorders such as Alzheimer's dis
ease," the commission explained. 

"A qualified individual with a psychiatric disability is 
covered by the ADA, even if medication is takep to con
trol the effects of the disability," EEOC said. 

Defining a 'Major Ufe Activity'. An impairment must 
substantially limit one or more "major life activities" to 
be considered a covered disability and, therefore, re
quire reasonable accommodation by an employer under 
the ADA. In addressing mental impairments, the com
mission explained, those activities may include "learn
ing, thinking, concentrating, interacting with others, ' 
caring for oneself, speaking, performing manual tasks, 
or working"-all of which, under some circumstances, 
might require accommodation by the covered em
ployer. 

"Consistently high levels of hostility, social 

withdrawal, or failure to communicate when 

necessary" could justify a finding of disability 

, discrimination under the ADA, the commission 

says. 

In the case of "interaction with others" or "ability to 
cpncentrate," EEOC explained, the individual's restric
tion will be compared to "the average person in the gen
eral population." For example, although "some un
friendliness with co-workers or a supervisor" would not 
be considered a disability, more severe problems of so
cial interaction might be covered: 

"An individual would be'substantially limited [iifhis ' , 
ability to interact with others], however, if his/her rela
tions with others were characterized on a regular basis 
by severe problems, for example, consistently high lev
els of hostility, social withdrawal, or failure to commu
nicate when necessary. These limitations ,must be long·, 
term, as opposed to temporary, to justify a finding of 
ADA disability." 

Requesting Reasonable Accommodation. When a dis
abled employee requests "reasonable accommodation" 
to a disability, EEOC said, the request may be made "in 
plain English and need not mention the ADA or use the 
phrase reasonable accommodation." However, the 
commission added, "if the employee's need for accom· 
modation is not obvious, the employer may ask for rea
sonabledocumentation concerning the employee's dis
ability and functional limitations." 

The employee, EEOC said, does not have to, be the 
one requesting the accommodation, which also could 
be made by "a family member, friend, health profes
sional, or other representative." The commission said it 
disagreed with a 1995 decision by the U.S. Court of Ap
peals for the Eighth Circuit, which held that an em
ployer was not alerted to a disability. Miller v. National 
Casualty Co., 4 AD Cases 1089 despite repeated calls 
from the employee's sister regarding the employee's 
mental problems. 

Reasonable accommodations "must be determined 
on a case-by-case basis, because workplaces and jobs 
vary, as do people with disabilities," the commission 
said. In accommodating individuals with psychiatric 
disabilities, however. the commission suggested time 
off from work or a modified work schedule and "simple 
physical changes" to the workplace, such as room di
viders, partitions, or other soundproofing, or permitting 
an 'individual with difficulty in concentrating to wear 
headphones. 
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Adjusting supervisory methods or" providing a job 
coach also might be a reasonable accommodation, 
EEOC suggested. Reassignment to a different job "must" 

" "be considered .•.when accommodation" in the present 
job would. cause undue hardship or would not be pos
sible. Reassignment may be considered if there are cir
cumstances under whichboth the employer and em

ployee voluntarily agree' that it is preferable to accofn
modation in the present position."" .".: . 

By NANCY~ONi\w:LER 

Text ofEEOC policy guidance is in Section E. Text will 
be available in the near future on EEOC's web site at 
www.eeoc.gov 

http:www.eeoc.gov


U.S. Equal Employment OpportunIty CommIssIon 

FOR IMMEDIATE RELEASE CONTACT: Claire Gonzales 
Wednesday, March 26, 1997 Reginald Welch 

(202) 663-4900 
TDD: (202) 663-4494 

EEOC RELEASES POLICY GUIDANCE CONCERNING THE APPLICATION 
OF THE ADA TO PERSONS WITH PSYCHIATRIC DISABILITIES 

WASHINGTON -- The U.S. Equal Employment Opportunity Commission (EEOC) 

announced today the release of a policy guidance that answers various questions concerning 

the application of the employment provisions of the Americans with Disabilities Act (ADA) to 

persons with psychiatric disabilities. The enforcement guidance is entitled The Americans 

with Disabilities Act and Psychiatric Disabilities. 

In releasing the document, EEOC Chairman Gilbert F. Casellas said, liThe guidance 
answers the most commonly asked questions about how the ADA affects persons with 
psychiatric disabilities. It provides practical instruction to employers and persons with 
psychiatric disabilities on their respective rights and responsibilities." 

The guidance addresses the issue of what constitutes a psychiatric disability that is 
protected by the ADA. It makes dear that a qualified individual with a psychiatric disability 
is covered by the ADA even if medication is taken to control the effects of the disability. 

Other issues' addressed in the guidance include: 

• 	 when an employer may ask applicants or employees about psychiatric 
disabilities or require medical examinations (including psychiatric 
examinations); , 

• 	 what types of reasonable accommodations may be effective for persons with 
psychiatric disabilities; and 

• 	 when an employer may hold a person with a psychiatric disability to workplace 
conduct standards. 

-- more-



. ADA and Psychiatric Disabilities • .; page· 2 

The text of the policy guidance will be available on EEOC's web-site at 
www.eeoc.gov shortly after the release of the document .Also within a few days of the 
release date, hard copies of the publication matbe obtained by calling the Commission's 
Publications Distribution Center at 1-800-669-3362 (TOD 1-800-800-3302), or writing to 
EEOC's Office of Communications and Legislative Affairs, 1801 L Street, N.W., Washington, 
D.C. 20507. 

l. 

! 

. In addition to enforcing Title I of the ADA, which prohibits discrimination against 
people with disabilities in the private sector and state and local governments, EEOC enforces 
Title VII of the Civil Rights Act of 1964, which prohibits employment discrimination based 
on race, color,religion,.sex, or nationallorigin; the Age Discrimination in Employment Act; 
the Equal Pay Act; prohibitions against discrimination affecting individuals With disabilities in 
the federal government; and sections of the Civil Rights Act of 1991. 

I 
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EEOC Guidance on Ps)'c~iatric Disabilities 
And the Americans With Disabilities Act 

" Number 

915.002 

EEOC NOTICE 
Date 

3/25/97 

1. SUBJECT: EEOC Enforcement Guidance on the 
Americans with Disabilities Act and Psychiatric Dis
abilities , ,,' 

2.' PURPOSE: This enforcement guidance sets forth 
the Commission's position on the application of Title I 
of the Americans with Disabilities Act of 1990 to indi
viduals with psychiatric disabilities. 
, 3. EFFECTIVE DATE: Up,on receipt. 
4. EXPIRATION DATE: As an exception to EEOC Or

der 205.001, Appendix B, Attachlllent1, § a(5), .this No- _, 
tice,will remaili.in effect until rescinded or superseded. 

5. ORIGINATOR: ADA Division, Office of Legal Coun
sel. 

6. INSTRUCTIONS: File after Section 902 of Volume 
lIof the Compliance Manual. 

Date 3-25-97 

lSI Gilbert F. Casellas 
Chairman", ' 

INTRODUcnON 
The workforce includes many individuals withpsy

chiatnc disabilities who face employment discrimina
tion because their disabilities are stigmatized or misun
derstood. Congress intended Title I of the Americans 
with'Disabilities Act (ADA) 1 to combat such employ
ment discrimination as well as the myths, fearS, and ste~ 
reotypes upon which it is baSed.2 " 

The Equal Employment Opportunity' Commission 
(,'EEOC" or "Commission") receives a large number of 
charges under the ADA alleging empl~ent discrimi
nation based on psychiatric disability. These charges 
raise a wide array of legal issues including, for example, 
whether an individual has a psychiatric disability as de
fined by the ADA and whether an employer may ask 
about an individual's psychiatriC disability. People with 
psychiatric disabilities and employers also have posed 
numerous questions to the EEOC about this topic. ' 

I 42U.S.C. I§ 12101.12117, 12201·12213 (1994) (codified as 
amended). 

2 H.R. Rep. No. 101-485, pt. 3, at 31-32 (1990) [hereinafter 
House Judiciary Report). ' ' 

, Between July 26, 1992, and September 30, 1996, approxi
mately 12.7% of ADA charges filed with EEOC were based on emo-, 
tional or psychiatric impairment. These inciuded charges based on 
anxiety disorders, depression, bipolar disorder (manic depression), 
schizophrenia, and other psychiatriC Impairments. 

. ~ , ' .. 
This guidance is designed to:' 

• facilitate the full enforcement of the ADA with re
spect to individuals alleging employment discrimina': 
tion based on psychiatric disability; , 

• respond to' questions and concerns expressed by 
, individuals with psychiatric disabilities regarding, the 

ADA; and 
• answer questions posed by employers about how 

principles of ADA analysis apply in the context of 
psychiatric disabilities." 

WHAT IS A PSYCHIATRIC DISABILITY UNDER THE ADA? 
Under the ADA, the term "disability" means: "(a) A 

physical or mental impairment that substantially limits 
one or more of the major life activities of [an] indi
vidual; (b) a record of such an impairment; or (c) being 
regarded as having such an impairment/'s '-',' " .. ' 

This guidance focuses oil the first prong of the ADA's 
definition of "disability" because of the great number of 
questions about how it is applied in the context of psy
chiatric conditions. 

Impalnnent 

L What Is a "mental Impairment" under the ADA? ' ' 
The ADA rule defines "mental impairment" to in

clude "[a]ny mental or psycholog!cal disorder, such as 
.•. emotional or mental illness.lts Examples of "emo
tional or mental iIlness[es]" include major depression, 
bipolar disorder, anxiety disorders (which include 
paniC disorder,' obsessive compulsive disorder. and 
post-traumatic stress disorder), schizophrenia, and per
sonality disorders. The current edition of the American 
Psychiatric Association's Diagnostic and Statistical 
Manual of Mental Disorders (now the fourth edition, 
DSM-lV) is relevant for identifying these disorders. The 
DSM-IV has been recognized as an important reference 
by courts? and is widely used by American mental 

.. The analysis in this guidance applies to federal sector com
plalnts of non-affirmative action employment discrimination aris
ing under section 501 of the Rehabilitation Act of 1973.,29 U.s.C. 
'79100 (1994). '. . 

s 42 U.S.c. § 12102(2) (1994): 29 C.F.R. § 1630.200 (1996). See 
generally EEOC Compliance Manual § 902, Definition of the Terin 
"Disability," 8 FEP Manual (BNA) 405:7251 (1995).' ..' . 

II 29 C.F.R. I 1630.2(h) (2) (1996). This ADA regulatory defini-, 
tion also refers to mental retardation, organic brain syndrome, and 
specific learning disabilities. These additional mental conditions, 
as weD as other neurological disorders such as Alzheimer'S dis· 
ease, are not the primary focus of this guidance . 

., See, e.g., Boldlni \I. Postmaster Gen., 928 F. Supp. 125, 130, 5 
AD Cas. (BNA) 11, 14 (D.N.H. 1995) (stating, under section 501 of 
the Rehabilitation Act, that "in circumstances of mental impair
ment, a court may give weight to a diagnosis of mentai impairment' , 

'which Is descnbed in the Diagnostic and Statistical Manual of 
Mental Disorders of the American Psychiatric Association ..• .''). 
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health professionals for diagnostic and insurance reim
bursement purposes. ' " 

" Not all conditions listed in the OSM-IV, however, are 
disabilities, or even impairments, for purposes of the 
ADA. For example, the OSM.;.IV lists several conditions 
that Congress expressly excluded from the ADft:s defi
nition of "disability:,8 While OSM-IV covers conditions 
involving drug abuse, the ADA provides that ,the term 
"individual with a disability" does not include an indi
vidual who is currently engaging in the illegal use of 
dru~s, when the covered entity acts on the basis of that 
use. The OSM-IV also includes conditions that are not 
mental disorders but for which people may seek treat
ment (for example, problems with a spouse or cbild).IO 
Because these conditions are not disorders, they are not 
impairments under the ADA.I I Even if a condition is an 
impairment, it is not automatically a "disability." To 
rise to the level of a "disability." an impairment must 
"substantially limit" one or more major life activities of 
the individual. 12 

2. Are traits or behaviors In themselves mental 

Impairments? 


No. Traits or behaviors are not, in themselves, mental 
impairments. For example, stress, in itself, is not auto
matically a mental impairment. Stress, however, may 
be shown to be related to a mental or physical impair
ment. Similarly, traits like Irritability, chronIc lateness, 

,,' and poor Judgmentarenot~'in themselves,mental'itnpair~" 
, ments, although they may be linked to mental impair
ments.13 

8 These include various sexual behavior di~rders, compulsi~e 
gambling, kleptomania, pyromania, and psych'oactive substance 
use disorders resulting from current illegal use of drugs. 42 U.S.C. 
§ 12211(b) (1994); 29 C.F.R. § 1630.3(d) (1996). ' 

II 42 U.S.C. § 12210(a) (1994). However, individuals who are 
not currently engaging in the illegal use of dru~ and who are par
ticipating in, or have successfully completed, a supervised drug reo 
habilitation program (or who have otherwise be~n successfully re
habilitated) may be covered by the ADA. Individuals who are erro· 
neously regarded as engaging In the current illegal use of drugs, 
but who are not engaging in such use, also may be covered. ld. :at 
§ 12210(b). " !, I 

Individuals with psychiatric disabilities may, either as part of 
their condition or separate from their condition, :engage in the ilIe· 
gal use of drugs. In such cases, EEOC investigators may need to 
make a factual determination about whether an employer treated 
an individual adversely because of hiS/her psychiatric disability ,or 
because of hislher illegal use of drugs. ' ' ' 

10 See DSM.IV chapter "Other Conditions That May Be 'a Fo
cus of Clinical Attention." ; 

II Individuals who do not have a mental impaIrment but are 
treated by their employers as having a substantially limiting im
pairment have a disability as defined by the ADA because they, are 
regarded as having a substantially limiting Impairment. See EEOC 
Compliance Manual § 902.8, Defirution of the Term "Disability," 8 
FEP Manual (BNA) 405:7282 (1995)., ' 

12 This discussion refers to the terms "impairment" and "sub
stantially limit" in the present tense. These references are not 
meant to Imply that the determ~tions of whether a condition is 
an impairment, or of whether there is substantial limitation, are 
relevant only to whether an individual meets the first part of the 
definJtion of "disability," le., actually has a physical or mental fin· 
pairment that substantially limits a major life activity. These deter
minations also are relevant to whether an individual has a record 

, of a substantially limiting impairment or is regarded as having a 
substantially limiting impairment. See Id. § § 902.7,902.8, Defini· 
tion of the Term "Disability," 8 FEP Manual (DNA) 405:7276-78, 
7281 (1995). ' . 

I) ld. § 902.2(c)(4), Definition of the Term "Disability," 8 FEP 
Manual (DNA) 405:7258 (1995). ' '., 

Major Ufe Activities 
An impairment must substantially Umit one or more 

major life activities to rise to the level of a "disability" 
. under the ADA.14. . 

3. What major life activities are limited by mental 

Impairments? 


The major life activities limited by mentaf impair. 
ments differ from person to person. There .is no exhaus· 
tive list of major life activities. For some people, mental 
impairments restrict major life activities such as learn· 
ing, thinking, concentrating, interacting with others:' 
caring for oneself, speaking, performing manual tasks, 
or working. Sleeping is also a major life activity that 
may be limited by mental impairments. II> 

. 4. To establish a psychiatric disability, must an Individual 
always show that S'lhe Is substantially limited In wortdng? 

No. The first question is whether an individual is sub
stantially limited in a major life activity other than work· 
Ing (e.g., sleeping, concentrating, caring for oneself). 
Working should be analyzed only if no other major life ac
tivity is substantially limited by an impairment.17 

Substantial Umltation 
Under the ADA, an impairment rises to the level of a 

disability if it substantially limits a major life activity. IS 

"Substantial limitation" is evaluated in terms of the se
veritY' of the limitation and the length of time it restrictS . 
a major life activity. 19 . . 

The determination that a particular individual has a 
substantially limiting impairment should be based on 
information about how the impairment affects that indio 
vidual and not on generalizations about the condition. 
Relevant evidence for EEOC investigators includes de
scriptions of an individual's typical level of functioning 
at home, at work, and in other settings, as well as .evi
dence showing that the individual's functional limita
tions are linked to hislher impairment. Expert testi
mony about substantial limitation is not necessarily re
quired.. Credible testimony from the individual with a 
disability and hislher family members, friends, or co
workers may suffice. 

5. When Is an Impairment sufficlenUy severe to 

substanUally limit a major life activity? 

. An impairment is sufficiently severe to substantially 

limit a major life activity if it prevents an individual from 
performing a major life activity or significantly restricts 

14 42 U.S.C. § 12102(2)(A) (1994): 29 C.F.R. § 1630.200(1) 
(1996). See also EEOC Compliance Manual § 902.3, Defirutlon of 
the Term "Disability," 8 FEP Manual (DNA) 405:7261 (1995). 

15 Interacting with others, as a major life activity, is not sub
stantially limited just because an individual Is irritable or has some 
trouble getting along with a supervisor or coworker. 

16 Sleeping Is not substantially limited just because an Indi· 
vidual has some trouble getting to sleep or occasionally sleeps fit· 
fu~. . 

1 See 29 C.F.R. pt. 1630 app. § 1630.2(j) (1996) ("[i]f an Indi· 
vidual is not substantially limited with respect to any other major 
life activity, the irldividual's ability to perform the major life activ
ity of working should be considered ..•. ''); see also EEOC Com· 
pliance Manual § 902.4 (c) (2), Definition of the Term "Disability," 8 
FEP Manual (DNA) 405:7266 (1995). 

18 42 U.S.C. § 12102(2) (1994). '., .' 
III See generally EEOC Compliance Manual f 902.4, DefinJdon 

of the Term "Disability," 8 FEP Manual (DNA) 405:7262 (1995). 
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the condition, manner, or duration under which an indi
vidual can perform a major life activity, as compared to 
the average person In the general populatlon.20 An impair
ment does not significantly restrict major life activities if 
it results in only mild limitations. 

, . . . 

6. Should the corrective effects of medications be . 

considered when deciding If an Impainnent Is so severe 

that It substantially limits a major life activity? .:.. 

.... No. The ADA legislative history unequivocally states 
that the extent to' which an impairment limits perfor
mance of a major life activity is assessed without regard 
to mitigating measures, including medications.21 Thus, 
an individual who is taking medication for a mental im
pairment has an ADA disability if there is evidence that 
the mental impairment, when left untreated, substan
tially limits a major life activity.22Relevant evidence for 
EEOC investigators includes, for example, a desCription 
of how an individual's condition changed when slhe 
went off medication23 or needed to have dosages ad
justed, or a description of hislher condition before start
ing medication.24 . I· 

7. How long does a mentallmpainnent have to last to be 

substantially limiting? 


An impairment is substantially limiting if it lasts for 
more than several months and significantly restriCts the 
performance of oneot more majo<r life activities during 
that time. It is not substantially limiting ifit lasts for 
only a brief time or does not significantly restrict an in

20 See 29 C.F.R. § 1630.2(J) (1996). . 
21 S. Rep. No. 101-116, at 23 (1989): H.R. Rep. No. 101-485, pt. 

2, at 52 (1990): House Judiciary Report, supra n.2, at 28-29. See 
also 29 C.F.R. pt. 1630 app. § 1630.2{J) (1996). 

22 ADA cases in which courts have disregarded the positive ef
fects of medications or other treatment in the determination of dis
ability include Canon \I. Clark, 883 F. Supp. 718, 4 AD Cas. (BNA) 
734 (S.D. f1a. 1995) (finding that individual with insulin-dependent 
diabetes stated an ADA claim), and Sarsyckl \I. United Parcel Ser., 
862 F. Supp. 336, 340, 3 AD Cas. (BNA) 1039 (W.O. Okla. 1994) 
(stating that substantial limitation should be evaluated without re
gard to medication and finding that an individual with insulin
dependent diabetes had a disability under the ADA). Pertinent,Re
habilitation Act cases in which courts have made similar determi
nations include LiD' \I. Secretary ofTransp., 1994 WL':S79912, at 
·3··4 (D.D.C. 1994) (deciding under the Rehabilitation Act, after 
acknowledging pertinent ADA guidance, that depression con

. trolled by medication is a disability), and Gilbert \I. Frank; 949 F.2d 
637, 641,2 AD Cas. (BNA) 60 (2d Cir. 1991) (determining under 
the Rehabilitation Act that an individual who could not function 
without kidney dialysis had a substantially limiting impalrment). 

cases in which courts have found that individuals are not sub- . 
stantially limited after considering the positive effects of medica
tion are, in the Commission's view, incorrectly decided. See, e.g., 
Mackie \I. Runyon, 804 F. Supp. 1508, 1510-11, 2 AD Cas. (BNA) 
260 (M.D. f1a. 1992) (holding under section 501 of the ~ehabilita
tion Act that bipolar disorder stabilized by medication is not sub
stantially limiting); Chandler \I. City of Dallas, 2 F.3d 1385, 1390
91, 2 AD Cas. (BNA) 1326 (5th Cir. 1993) (holding under section 
504 of the Rehabilitation Act that an individual with insulin;· 
dependent diabetes did not have a disability), eDt. denied, 114 S. 
Ct. 1386,3 AD Cas. (BNA) 512 (1994). .. . . . . 

23 . Some individuals do not experience renewed symptoms 
when theY stop taking medication. These individuals are still Cov
ered by the ADA, however, if they have a record ofa substantialJy . 
limiting impairment (i.e., if their psychiatriC impairment was suffi
ciently severe and long-lasting to be substantially limiting). . 

24 If medications cause negative side effects, these side effects 
should be considered in·assessing whether the Individual is sut>-; 
stantially limited. See, e.g., Gufce~MUls \I. Derwinski, 967 F.2d 794, 
2 AD Cas. (BNA) 187 (2d crr. 1992). . . 

dividual's ability to perform a major life activity.2~. 
Whether the impairment is substantially limiting is as
sessed without regard to mitigating measures such as 
medication. .. 

Example A: An employee has had major depression 

for almost a year. He has been intensely sad arid so

cially withdrawn (except for going to work), has de

veloped serious insomnia, and has had severe prob

· lems concentrating. This employee has an impair
· ment (major depression) that significantly restricts 

his ability to interact with others, sleep, andconcen

trate. The effects of this impairment are severe and 


.. have. lasted long enough to. be substantially limiting,: 


In adciition, some conditions may be long-term, or po- . 
tentially long-term, in that tlleir duration is indefi~te' 
and unknowable or is expected to be at least several 
months. Such conditions, if severe, may constitute dis
abilities.26 . .' .. 

Example B:An employee has taken medication for bi- . 
polar disorder for a few months. For some time be
fore starting medication, he experienced increasingly 
severe and frequent cycles of depression and mania; 
at times, he became extremely withdrawn socially or 
had difficulty caring for himself. His symptoms have 
abated with medication, but his doctor says that the 
duration and course of his bipolar disorder is indefi
nite,althollgh it is potentially 10ng-term ..This.employ
ee's impairment (bipolar disorder) significantly re
stricts his major life activities of interacting with oth
ers and caring for himself, when considered without 
medication. The effects of his impairment are severe, 
arid their duration is indefinite and potentially long
term.. 

However, conditions that are temporary and have no 
permanent or long-term effects on an individual's major 
life activities are not subst~ntially limiting. 

Example C: An employee was distressed by the end 
of a .romantic relationship. Although he continued his 
daily routine, he sometimes became agitated at work. 
He was most distressed for about a month during and 
immediately after the breakup, He sought counseling 
arid his mood improved within weeks. His counselor 
gave him a diagnosis of "adjustment disorder" and 

. .stated that he was not expected to experience any 
long-term problems associated with this event. While· 
he has an impairment (adjustment disorder), his im
pairment was short-term, did not significantly restrict 
major life activities during that time, and was not ex
pected to have permanent or long-term ·effects. This . 
employee does not have a disability for purposes of 
the ADA. .. . 

S.Can chronic, episodiC disorders be substantially 
limiting?' . 

· Yes. Chronic, episodic conditions mayconstitute sub
stantially limiting impairments if they are substantially 
limiting when active or have a high likelihood of recur
retice in substantially limiting forms. For some indi
viduals, psychiatric impairments such as bipolar disor
der, major depression, .and schizophrenia may remit ..,..-----..... 
. 25 EEOC Compliance ManualI902.4(d), Definition ofthe Term 
"Dlsability," 8 FEP Manual (BNA) 405:7273 (1995). . .. 

26 Id., 8 FEP Manual (BNA) 405:7271. . . 
<. 

. 
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and intensify, sometimes repeatedly, over the course of 
several months or several years.27 " ",', 

9. When does an Impalnnent substantially limit an 
Individual's ability to Interact with others? 
,An impairment· substantially limits 'an individual's 

ability to interact with others if, due to the impairment, 
s/he is slgnltlcantlyrestrlcted as compared to the average 
person In the general populaUon. Some" unfriendliness 
with coworkers of a supervisor would not, standing 
alone, be sufficient to establish a substantlalllmltaUon in 

,interacting' with others,. An individual would be sub
stantially limited, however, if his! her relations with oth
ers were characterized on a regular basis by severe prob
lems, for example, consistently high levels of hostility, 
social withdrawal, or failure to communicate when nec
essary. 

These limitations must be long-term or potentially 
long-term, as opposed to temporary, to justify a finding 
of ADA disability. 

Example: An individual diagnosed with schizophre
nia now works successfully as a computer program
mer for a large company. Before finding an effective 
medication, however, he stayed in his room at home 
for several months, usually refusing t~ talk to family 
and close friends. After finding an effective medica
tion, he was able to return to school, graduate, and 
start his career. This individual has a mental impair
ment, schizophrenia, which substantially limits his 
ability to interact with others whenevaluated without 
medication. Accordingly, he is an individual with a 
disability as defined by the ADA' , i 

10. When does an Impalnnent substantially limit an 
Individual's ability to concentrate? 

An impairment substantially limits an individual's 
ability to concentrate if, due to the impairment, s/he is 
slgnlHcantly restricted as c~mpared to the average person 
In the general populatlon.28 For example, an individual 
~ould be substantially limited if s/he was easily and fre- ' 
quently distracted,. meaning that his/her attention was 
frequently drawn to irrelevant sights or sounds or to in
trusive thoughts; or if s/he experienced his/her "mind 
going blank" on a frequent basis. ' 

Such limitations must be long-term I or potentially 
long-term, as opposed to temporary, to Justify a finding 
of ADA disability.29 . ': . 

Example A: An employee who has an anxiety disor
der says that his mind wanders frequently and that he 
is often distracted by irrelevant thoughts. As a result, 
he makes rep'eated errors lit work on detailed or com": 
plex tasks, even after being reprimanded. His doctor 
says that the errors are caused by his anxiety dis~r
der and may last indefinitely. This individual has! a 

, 27 See, e.g., Clark v. Virifnfa Bd. ofBar Ex~ 'rs, 861 F. sup~.
512,3 AD cas. (BNA) 1066 (E.D. Va. 1994) (vacating its earlier nil
ing (at 3 AD Cas. (BNA) 780) that plaintiffs recurrent major de
pression did not constitute a "disability" under the ADA). , . 
. "8 29 C.F.R. § 1630.2Q)(n) (1996); EEOC Compliance Manual 
§ 902.3(b), Definition of the Term "Disability," 8 FEP Manual 
(BNA) 405:7261 (1995)~ . . ; , ' ; . 

zaSubstantial limitation in concentrating alSo may be associ
ated with learrllng disabilities, neurological disorders, and physical 
trauma to the brain (e.g., stroke, brain tumor, or head injury· in a 
car accident). Although this guidance does not focus on these par
ticular impairments, the analysis of basic ADA iSsues is consistent 
regardless of the nature of the Condition. . 

disability because, as a result of an anxiety disorder, 
his ability to concentrate is significantly restricted as 
compared to the average person in the general popu
lation. 

Example B:An employee states that he has trouble 

concentrating when he is tired or during long meet· 

ings. He attributes this to his chronic depression. Al

though his ability to concentrate may be slightly lim

, ited due to depression (a mental impairment), it is not 

significantly restricted as compared to the average 

person in the general population. Many people in the 


. general population have difficulty concentrating 
when they are tired or during long meetings. 

11. When does an Impalnnent substantially limit an 

Individual's ability to sleep? ' 


An impairment substantially limits an individual's 
ability to sleep if, due to the impairment. his/her sleep is 
slgnltlcantly restricted as compared to the average person 
In the general population. These limitations must be long
term or potentially long-term as opposed to temporary 
to justify a finding of ADA disability.

I 

For example, an individual who sleeps oniy a negli
gible a~ount without medication for many months, due 
to post-traumatic stress disorder, would be significantly 
restricted as compared to the average person in the 
general population and therefore would be substantially 
limited in sleeping.3o Similarly, an individual who for 
sevf;ral months typically slept about two to three hours 
per night without medication, due to depression, also 
would be substantially limited in sleeping. . 

By contrast, an individual would not be substantially 
limited in sleeping if s/he had some trouble getting to 
sleep or sometimes slept fitfully !:>ecause of a mental im
pairment. Although this individual may be slightly re

. stricted in sleeping, s/he is not significantly restricteq as 
compared to the average person in the general popula~ 
tio~ . 

12. When does an Impalnnent substantially limit an 

Individual's ability to care for himlherself? . 


An impairment substantially limits an individual's 
ability to care for himJherself if, due to the impairment, 
an individual is Significantly restricted as compared to the 
average person In the general population in performing ba
sic activities such as getting up in the morning, bathing. 
dressing, and preparing' or obtaining food. These limi
tations must be long-term or potentially long-term as 
opposed to temporary to justify a finding of ADA dis
ability. 

, Some psychiatric impairments, for example major de
pression, may result in an individual sleeping too much. 
In such cases, an individual may be substantially lim
ited if, as a result of the impairment. s/he sleeps so 
much that s/he does not effectively care for himJhers'elf. 

30 A 1994 survey of 1,000 American adults reports that 71% av
eraged 5-8 hours of sleep II night on weeknights and that 55% av
eraged 5-8 hours a night on weekends (with 37% getting more than 
8 hours a night on weekends). See.The Cutting Edge: Vital Statis
tics - America's Sleep Habits, Washington Post, May 24, 1994, 
Health Section at 5. . 
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Alternatively, the individual may be substantially lim
.ited in working. .. 

DISCLOSURE OF DISABILnv 
Individuals with psychiatric disabilities may have 

questions about whether and when they must disclose 
their disability to their employer under the ADA They 
may have concerns about the potential negative ·conse
quencesof disclosing a Psychiatric disability in the 
workplace, and about the confidentiality of information 
that they do disclose. ' 

13. May an employer ask questions on a Job applicaUon 
about history of treabnent of mental Illness, 
hospltalizaUon, or the existence of mental or emoUonal 
Illness or psychiatric disability? 

No. An employer may not ask questions that are 
likely to elicit information about a disability before 
making an offer of employment.31 Questions on a job 
application about psychiatric disability or mental or 
emotional illness or about treatment are likely to elicit 
information about a psychiatric disability and therefore 
are prohibited before an offer of employment is made. 

14. When mayan employer lawfully ask an indMdual 
about a psychiatric disability under the ADA? 

An employer may ask for disability· related informa
tion, including information about psychiatric disability,· 
only in the following limited circumstances: 

• Application Stage. Employers are prohibited from 
asking disability-related questions before making an 
offer of employment. An exception, however, is if an 
applicant asks for reasonable accommodation for the 
hiring process. If the need for this accommodation is 
not obvious, an employer may ask an applicant for 
reasonable documentation about his/her disability. 
The employer may require the applicant to provide 
documentation from an appropriate professional con
cerning his/her disability and functionallimitations.32 
A variety of health professionals may provide such 
documentation regarding psychiatric disabilities in
cluding primary health care professionals,33 psychia

. trists, psychologists, psychiatric nurses, and licensed 
mental health professionals such as licensed clinical 
social workers and licensed professional "counsel
~~ . . 

An employer shoUld make clear to the applicant why 
it is requesting such information, i.e., to verify the exist
ence of a disability and the need for an accommodation. 
Furthermore, the employer may request only informa
tion necessary to accomplish these limited purposes. 

Example A: An applicant for a secretarial job asks to 
take a typing test in a quiet location rather than in a 

at See 42 U.S.C. § 12112(d)(2) (1994); 29 C.F.R. § 1630.13(a) 
(1996). See also EEOC Enforcement Guidance: Preemployment 
Disability-Related Questions and Medical Examinations at 4, 8 rEP 
Manual (BNA) 405:7192 (1995). .. . 

n Enforcement Guidance: Preemployment Disability-Related 
Questions ·and Medical Examinations at 6, 8 rEP Manual (BNA) 
405:7193 (1995). . 

II When a primary health care professional supplies documen
tation about a psychiatric disability, hislher credibility depends on 
how well s/he knows the individual and on hislher knowledge 
about the psychiatric disability. . .. 

,. Important information about an applicant's functionallimi
tations also may be obt!lined from non-professionals, such as the 
applicant, hislher family members, and friends. ..' 

busy reception area "because of a. medical condi.' . 
· ti0!l'." The e!Dployer may make disability-related in
qumes at this pomt because the applicant's need for 
reasonable accommodation under the ADA is not ob
vious based on the statement that an'accommodation 

· is needed "because of a medical condition." Specifi
cally. the employer may ask the applicant to provide 
documentation showing that she has an impairment 
that substantially limits a major life activity arid that 
she needs to take the typing test in a quiet location 
because of disability-related functionallimitations.35 

Although an employer rilay not ask an applicant if 
s/he will need reasonable accommodation for the Job, 
there is an exception if the employer could reasonably 
believe, before making ajob offer, that the applicant will 
need accommodation to perform the functions of the 
job. For an individual with a non-visible disability. this 
may occur if the individual voluntarily discloses his/her 
disability or if s/he voluntarily tells the employer that 
~/he needs reasonable accommodation to perform the 
Job. The employer may then ask certain limited ques
tions, specifically: 

• wQether the applicant needs reasonable accom~ 
modation; and 

• what type of reasonable accommodation would 
be needed to perform the functions of the job.36 

• After making an offer of employment, If the employer 
requires a post-offer, preemployment medical examlna

. tlon or Inquiry. After an employer extends an offer of 
employment, the employer may require a medical ex
amination (including a psychiatric examination) or 
ask questions related to disability (including ques
tions about psychiatric disability) if the employer sub
jects all entering employees in the same job category 
to the same inquiries or examinations regardless of 

· disability. The inquiries and examinations do not 
need to be related to the job.37 .. 

• During employment, when a disablllty-related Inquiry 
or medical examination of an employee Is "job-related 
and consistent with business neceSSity ... 38 This require
ment may be met when an employer has a reasonable 
belief, based on objective evidence, that: (1) an em
ployee's ability to perform essential job functions39 
will be impaired by a medical condition; or (2) an em
ployee will pose a direct threat due to a medical con

35 In response to the employer's request for documentation, the 
applicant may elect to revoke the request for accommodation and 
to take the test in the reception area. In these circumstances, where 
the request for reasonable accommodation has been withdrawn, 
th~ employer cannot continue to insist on obtaining the documen
tation. 

J8 EEOC Enforcement Guidance: Preemployment Disability
Related Questions and Medical Examinations at 6·7, 8 FEP Manual 
(BNA) 405:7193-94 (1995). . . 

37 U an employer uses the results of these inquiries or exami
nations .to screen out an individual because of disability. the em
ploy~r must prove that the exclusionary criteria are job-related and 
consistent With business necessity, and cannot be met with reason
able accommodation, in order to defend against a charge of em
ployment discrimination. 42 U.s.C. § 12112(b}(6) (1994); 29 C.F.R. 
§ § 1630.10, 1630.14(b)(3), 1630.15(b) (1996). . 

J8 42 U.S.C. § 121 12(d)(4) (1994); 29 C.F.R. § 1630.14(c) (1996). 
III A "qualified" individual with a disability Is one who can per

form the essential functions of a position with or without reason
able accommodation. 42 U.S.C. § 12111(8) (1994). An employer 
does not have to lower production standards, whether qualitative 
or quantitative, to enable an individual with a disability to perform 
an essential function. See 29 C.F.R. pt 1630 app. § 1630.2(n) 
(1996). . . 
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dition. Thus, for,example, inquiries or medical ex~i

nations are permitted if they follow-up on a request 

for reasonable accommodation when the need for ac .. 

commodation is not obvious, or if they address rea· 

sonable concerns about whether an individual is fit to 

perform essential functions of his/het: positic;>n. In ad

, dition,inquiries or examinations are permitted if th~ 

are required by another Federal law or regulation. 

In these situations, the inquiries or examinations 

must not exceed the scope of the specific medical condI
tion and Its effect on the employee's ability, with or with
out reasonable accommodation, to perform essential Job 
functions or to work without posing a direct threat. 41 " 

Example B: A delivery person does not learn the 
route he is required to take when he makes deliveries 
in a particular neighborhood~ He often does not de': 
liver items at all or deliverS them to the wrong ado, 
dress. He is not adequately performing his essential 
function of making deliveries. There is no indication, 

, however, that his failure to learn his'route is related 

in any way to a medical condition. Because the em

ployer does not have a reasonable belief, based on ob

Jective evidence, that this individual's ability to per

form his esse'ntial job function is impaired by ameCli

cal condition, a medical examination (including a 

psychiatric examination) or disability-related inquir

ies would not be job-related and consistent with busi

ness necessity.42 " 


Example C: A limousine service kn'ows that one' of 
.its best drivers has bipolar disorder and had a manic 
episode last year, which started when he was driving 
a group of diplomats to around~the-clock meetings. 
During the manic episode. the chauffeur engaged in 
behavior that posed a direct threat to himself and oth
ers (he repeatedly drove a company, limousine in a 
reckless manner). After a short leave of absence. he 
returned to work and to his usual high level of perfor
mance,. The, limousine service now wants to assign 
him to drive several business executives who may be
gin around·the·clock labor negotiations during the 
next several weeks. The employer is concerned, how· 
ever, that this will trigger another manic episode and 
that. as a result, the employee will drive recklessly 
and pose a significant risk of substantial harm to him
self and others. There is no indication that the em
ployee's condition has changed in the last year. or , 

, that his manic episode last'year was not precipitated 
by the assignment to drive to around-the-clock meet
ings. The employer may make disability-related in
quiries, or require a medical examination, because it 
has a reasonable belief, based on objective evidence, 
that the employee will pose a direct threat to himself 
or others ,due to a medical condition. , 

Example D: An employee with dep~es~ionseeks to 
return to work after a leave of absenc,e during which 

'she, was hospitalized and her medication was ap

40 29 C.F.R. § 1630.15(e) (1996)' ("It may be a defe~e to a 
charge of discrimination ••• that a challenged action is required or 
necessitated by another Federal law or regulation ••. .''); : " 

41 There may be, additional situations which could' meet the 
"job.related and consistent with business necessity" standard. ,For 
example, periodic medical examinations for public safety positions 
that are narrowly tailored to address specific job-related concerns 
and are shown to be consistent With busin~ necessity would be 
permissible. ' " , '" "',' , 

42 Of course, an employer Would be justified In taking disciplin
ary action In these circumstances. ' , 

justed. Her employer may request a fitness-for-,dJJty 
examination because it has a reasonable belief. based 
on the employee's hospitalization and medication ad. 
justment, that her ability to ,perform essential job 

. functions may continue to, be impaired by a medical 
condition. This examination, however. must be lim. 
ited to the effect of her depression on her ability, With 
or without reasonable accommodation, to perform es· 
sential job functions. Inquiries about. her entire psy
chiatric history or about the details of her therapy 
sessions would, for example, exceed this limited 
scope. 

15. Do ADA confidentiality requirements apply to 

Infonnatlon about a psychiatric disability disclosed, Wan 

employer? 


Yes. Employers must keep all informationconceming 
the medical condition or history of its applicants or em- , 
ployees, including information about psychiatric dis· 
ability, confidential under the ADA. This includes medi
cal information that an individual voluntarily tells his! 
her employer. Employers must collect and maintain 
such information on separate forms and in separate 
medical files. apart from the usual personnel files.43 

There are limited exceptions to the ADA confidentiality 
requirements: 

• supervisors and managers may be told about nec
essary restrictions on the work or duties of thee,m- . 

. ployee'andabout necessary accommodations; 
• first- aid and safety personnel may be told if the 

disability might require emergency treatment; and. 
.' government ,officia.ls investigating compliance 

with the ADA must be given relevant information on 
request." , . ' 

16. ,How can an employer respond when employees ask 

qu.estio~s about a c.oworker who has a disaj)ility? 


If employees ask questions about a coworker who has 
Ii disability, the employer must not disclose any medical 
information in response. Apart from the limited excep
tions listed in Question 15, the ADA confidentiality pro· 
visions prohibit such disclosure. . . 

An employer also may not tell employees whether it 
is providing a reasonable accommodation for a particu~ 
lar individual. A statement that an individual receives a 
reasonable accommodation discloses that the individual 
probably has a disability because only individuals with 
disabilities are entitled to reasonable accommodation 
under the ADA. In response to coworker questions, 
however, the employer may explain that it is acting for 
legitimate business reaSons or in compliance with fed
erallaw. . ' . , ' 

43 For a discussion of other confidentiality issues, see EEOC 
Enforcement Guidance: Preemployment Disability,·Related Ques
,tions and Medical Examinations at 21-23, 8 FEP Manual (BNA) 
405:7201-02 (1995). 

44 42 U.S.C. § 12112(d)(3)(B), (4)(e) (1994): 29 C.F.R. 
§ 1630.14(b)(1) (1996), The Commission has interpreted the ADA 
to allow employers to disclose medical information to state work
ers' compensation offices, state second injury funds, or workers' 
compensation insurance carriers in accordance with state workers' 
compensation laws. 29 C.F.R. pt. 1630 app. § 1630.14(b) (1996). 
The Commission also has interpreted the ADA to permit employ· 

. e~ to use medical information for insurance purposes.ld. See also 
EEOC Enforcement Guidance: Preemployment Disability-Related , 
Questions arid Medical Examinations at 21 nn.24, 25, 8FEP 
Manual (BNA) 405:7201nn.24, 25 (1995). ' 
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As background information for all employees, an em
ployer may find it helpful to explain the requirements of 
the ADA, including the obligation to provide reasonable ' 
accommoQation, in its employee handbook or in its em
ployee orientation or training. 

, REQUES11NG REAsONABLE AcCoMMODATION, 
. An employer must provide a reasonable accommoda

tion to the known physical or mental limitations of a 
qualified individual with a disability unless it can show 
that the accommodation would impose an undue hard

'ship.45 An employee's decision about requesting rea
sonable accommodation may be influenced by hislber 
concerns about the potential negative consequences of 
disclosing a psychiatric disability at work. Employees 
and employers alike have posed numerous questions 
about what constitutes a request for reasonable accom
modation: " ' 

17. When an Individual decides to request reasonable 
accommodation, what must slhe say to make the request 
and start the reasonable accommodation process? 

When an individual decides to requestaccommoda
tion, the individual or his/her representative must let 
the employer know that slbe needs an adjustment or 
change at work for a reason related to a medical condi
tion. To request accommodation, an individual may use 
"plain English" and need not mention the ADA or use 
the phrase "reasonable accommodation ... ·46 . ,,' ' , " ' 

Example A: An employee asks for time off because 
he is "depressed and ~tressed.",The employee has 
communicated a request for a change at work (time. 

, off) for a reason related to a medical condition (being 
"depressed and stressed" may be "plain English" for 
a medical condition). This statement is sufficient to, 
put the employer on notice that the employee is re
questing reasonable accommodation. However, if the 
employee'S need for accommodation is not obvious, 
the employer may ,ask for r~asonable documentation 
concerning the employee's disability and functional 
limitations.47 ' , 

Example B: An employee submits a note from a 
health professional stating that he is having a stress 
reaction and needs one week off. Subsequently, his 
wife telephones the Human Resources department to 
say that the employee is disoriented and mentally fall
ing apart and that the family is having him hospital

,ized. The wife asks about procedures for extending 
the employee's leave and states that she will provide 
the necessary information as soon as possible but that 
she may need a little extra time. The wife's statement 
is sufficient to constitute a request for reasonable ac
commodation. The wife has asked for changes at' 
work (an exception to the procedures for requesting 
leave and more time off) for a reason related to a 

45 See 42 U.S.C. II 12111(9), 12112(b)(5)(A) (1994);29 C.F.R. 
§ 1630.2(0)', .9 (199~; 29 C.F.R. pt. 1630 app. § 1630.9 (1996). 

C6 Schmidt v. Safeway, Inc., 864 F. Supp. 991, 3 AD Cas. (BNA) 
1141 (D. Or. 1994) (an employee's request for reasonable accom
modation need, not use "magic words" and can be in plain En
glish). See Bultemeyer v. Ft. Wayne Community Sells., 6 AD Cas. 
(BNA) 67 (7th Cir. 1996) (an employee with. a known psychiatric 
disability requested reasonable accommoda,tion by stating that be 
could not do a particular job and by submitting a note frolP. his psy- ' 
chiatrist)., " ' " , ', 

C7 See Question 21ln{ra about employers requesting documen
tation after receiving Ii request for reasonable accommodation. 

medical condition (her hl,lsband had a stress reaction 
and is so mentally disoriented that he is being hospi-' 
talized). As in the previous example, if the need for 

, accommodation is not obvious, the employer may re
quest documentation of disability and clarification of 
the need for accommodation.48 ,'.. ' ' , " ,,' 

'Example c: An employee asks to take a few days 
off to rest after the completion of a major project The 
employee does not link her need fora few days off to 
a medical condition. Thus, even though she haS re
quested a change at work (time off). her statement is 
not sufficient to put the employer on notice that she is 

, requesting reasonable acc0m,m0dation.··' .' .,' 

, . 
IS.- May someone other than the employee request a _ " 
reasonable accommodation on behalf of an Individual with 
a disability? '" ' 
, Yes, a family member, friend, ~ealth professio~al, or 

other representative may request .a reasonable accom
mbdation on behalf of an individual'with It disability.49 
Of course, an employee may refuse to accept an accom
modation that is not needed. 

19.00 requests for reasonable accommodation need 

to be In writing? , '" ' '. 


. . . . .. '. 

No. ,Requests for reasonable accommodation do not 
need to be,in. writiI1g. EmPloyees Illay reqQest accom
modations in conversation or may use any other mode 
of communication.5o , ,', ' , ' 

20. When should an Individual with a disability req~est a 

reasonable accommodation to do the Job? ' 

, An individual With a disability is not required to, re
quest a reasonable accommodation at the begiQning of 
employment. Slbe may request.a reasonable accommo
dation at any time during employment.51 " ' 

>IS In the Commission's view, Miller v. Nat" Cas. Co., 61 F.3d 
627,4 AD Cas. (BNA) 1089 (8th Cir. 1995) was incorrectly decided. 
The court in Miller held that the employer was not alerted to Mill
er's disability and need for accommodation despite the fact that 
Miller's sister phoned the employer repeatedly and informed it that 
Miller was falling apart mentally and that the family waS trying to 
get her into a hospital. See also Taylor v. Principal ,Financial 
Group, 5 AD Cas. (BNA) 1653 (5th Cir. 1996). ' , 

C9 Cf. Beck v. Univ. Of WIs., 75 F.3d 1130, 5 AD Cas. (BNA) 304 
(7th Cir. 1996) (aSsuming, without diScussion, that a doctor's note 
requesting reasonable accommodation on behalf of his patient trig- ' 
gered the reasonable accommodation process); Schmidt v. Safe
way,Inc., 864 F. Supp. 991, 3 AD Cas. (BNA) 1141 (D. Or. 1994) 

, (stating that a doctor need not be expressly authorized to request 
accommodation on behalf of an employee in order to make a valid 
request). In addition, because the reasonable accommodation pro
cess presumes open communication between the employer and the 
employee with the disability, the employer should be receptive to 
any relevant information or requests it receives from a third party 
acting on the employee's behalf. 29 C.F.R. pt. 1630 app.§ 1630.9 
(1996). ,,', . .' " ." ' 

50 Although individuals with disabilities are not required to 
keep records, they may find it useful to document requestsJor rea· 
sonable accommodation in the eventUtere is a, dispute about 
whether or when they requested accommodation. Of course, em· 
ployers must keep all employment records, including records of reo 
queSts {Of reasonable accommodation, for one year from the .mak· 
ing of the record or the personnel action involved, whichever qc
curs later. 29 C.F.R. 11602.14 (1996). '" ' ", ", ", " 

61 As a practical matter, it may be in the employee's interest to 
request areasonable accomm~ation before performance suffers 
or conduct problems occur.". .".; " " " 
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21. Mayan employer ask an employee. for documentation 
when the employee requests reasonable accommodaUon 
for the Job? 

. Yes. When the need fot accommodation Is notobv;ous, 
'an employer may ask an employee for reasonable docu
mentation about hislher disability and functionallimita
tions. The employer is entitled to know that the em
ployee has a covered disabili~ for which slhe needs a 
reasonable accommodation.52 A variety of health pro
fessiQn8.ls may provide such document!1tionwith regard 
to psychiatric disabilities.53 . . '" ': . ...• .' 

.. Ex~mple A; An employee asks for time off be~a~se 
he is "depressed and stressed." Although this state
ment is sufficient to put the empl0i:;er on notice that 

. he is requesting accommodation, 4 the employee's 
need for accommodation is not obvious based on this 
statement alone. Accordingly, the employer may:re

. quire reasonable documentation that .the employee 
. has adisabilitywithiri the meaning of the ADA and, if 
·he has such a disability, that the functional limitations 
. of the disability necessitate time off .. ~." . . 

Example B: Same as Example A, except that the 
employer requires the employee to submit all of the 
records from his health professional regarding ,his 
mental health history; including materials that are not 
relevant to disability and reasonable accommodation 
under the ADA' This is not a request for reasonable 
documentation; All of these records are not r~quir~d 
to determine if the employee. has:a disability as de
finedby the ADA and needs the requested reasonable 
accommodation because of his disability-related 
functional limitations. As one alternative, in order .to 
determine the scope of its ADA obUgations, the em
ployer may ask the employee to sign alimited release' 
allowing the employer to submit a list of specific 
questions to the employee's health care profession8.l 
about his condition and need for' reasonable accom
modation. . 

22~ May' an employer require an employee to go to a .' 
health care professional of the employer's (rather than the 
employee's) chorce for purposes of documenting need for 
accommoda6on and disability? .. ." . 
, The ADA does 'not prevent ~nempl~yerfrom requir

ing an employee tQ go to an appropriate health profes
sional of the employer's choice if .the employee initially 
provides insufficient information .to ,substantiate that 
slhe.has, an ADA disability and needs a reasonable ac-' 
commodation. Of course, any examination must be jo~
related and consistent with businessnecessity.55 If an 
employer requires an employee to go to a health profeS' 
.sional of th~employer's choice, the employer must pay 
all costs associated With the visit(s).. " .... . ....• 
'. .' '. ',." •• : . -r' ••••". • 

'; .a:i. EEOC EnforceIl1e~tGulda~ce: Preemployinen~ Disability

Related Questions and Medical Examinations at 6, 8 FEP Manual 

(BNA) 405:7193 (1995).' ..'. " ; ...:: .:, . 

, ,. :5~ See supra nn.32-34 and accompanying text. Seea/so Bulte~ 

meyer \I;' Fl. Wayne Community Schs., 6 AD Cas.' (BNA) 67 (7th 

Cir. 1996) (stating that, if employer found the precise meaning of 

employee's request for reasonable accommodation unclear, em7 

ployer should have spoken to the employee or his psychiatrist, thus 

properly engaging In the ~teractive process). ' " ~.' '. :.': "', . 


,s. See Question 17, EXample A, supra: '. ' .. ' '. . , 

" 65 Employers also may consider alternatives like baving 'their 

health professional consult with the employee's health prof~

slonal, with the employee's consent. . <, - '. .• ,. . . 


s~ TYPES OF REASONABLE ACCOMMODAnON 
Reasonable accommodations for individuals With dis

abilities must be determined on a case-by:case basis be
cause workplaces and jobs vary, as do people with dis. 
abilities. Accommodations for individuals with psychi. 
atric disabilities may involve changes to. workplace 
poUcies, procedures, or practices. Physical changes to 
the workplace or extra equipment also may be effective 
reasonable accommodations for some people. 

In'some instances, the precise 'nature of .an' effective 
accOl;nmodation for an individual may not be immedi· 
ately apparent. Mental health professionals,including 
psychiatric rehabilitation counselors, may. be able to 
make suggestions about particular accQmmodations 
and, of equal importance, help employers and employ· 
ees communicate effectively about reasonable accom-. 
modation.56 The questions below discuss selected types 
of reasonable accommodation that may be effective for 
certain individuals with psychiatric disabilities.51 . 

'23. Does reasonable accommodation Include giving an 
Individual with a disability Ume off from work or a 
modified work schedule? . 

Yes. Permitting the use of accrued paid leave or pro
viding additional unpaid leave for treatment or recovery 
related to a disability is a .reasollable ~~commodation,. 
'unless (or until) the employee's absence imposes an iln· 
due hardship on the operation of the employer's busi- . 
ness.58 This includes leaves of absence, occasional 
leave (e.g., a few hours at a time), and part-time sched
uling. 

A reiated reason'able accommodation is' to allow an 
individual with a disability to change hislher regularly 
scheduled working hours, for example, to work 10 AM 
to 6 PM rather than 9 AM to 5 PM, barring undue hard
ship. Some medications taken for psychiatric disabili
ties cause extreme grogginess and lack of concentra
tion in the morning. Depending on the job, a later 
schedule can enable the employee to perform essential 
job functions. 

$6 The JOb Accommodation Network (JAN) also provides ad
vice free-of-charge to employers and employees contemplating 
reasonable accommodation. JAN is a service of the President's 
Committee on Employment 'of People with Disabilities which, in 
tum. is funded by the U.S. Department of Labor. JAN can be 
reached at 1-80P.ADA-WORK. '. . ...• < • 

57 Some of the accommodations discussed in this section alSo 
may prove effective tor individuais with traumatic brain Injuries. 
stroke, and other mental disabiliqes. As a general matter, a cov· 
ered employer must provide reasonable accommodation to the 
known physical or mental limitations of an otherwise qualified in
dividual with a disability, barring undue hardship. 42 U.S.C. 
§ 12112(b)(5) (A) .(1994). .• <. • 

58 29 C.F.R. pt. 1630 app. § 1630.2(0) (1996). Courts have rec· 
ognized leave as a reasonable accommodation. See, e.g., Vande 
Zande \I. WIs. Dep't ofAdmin••.44 F.3d 538, 3 AD Cas. (BNA) 1636 
(7th CU. 1995) (defendant had duty to accommodate plaintiff's 
pressure ulcers resulting from her paralysis which required her to 
stay home for several weeks); Vializ \I. New York City Bd. ofEduc., 
1995 WI. 110112, 4 AD Cas. (BNA) 345 (S.D.N.Y. 1995) (plaintiff 
stated claim under ADA where she alleged that she would be able 
to return to work after back inj~ry if defendant granted her a tem
porary leave ot absence); Schmidt \I. Sa{eway, Inc., 864 F. Supp •. 
991,3 AD Cas. (BNA) 1141 (D. Or. 1994) ("(A] leave ofabsence to 
obtain medical treatment Is a reasonable accommodation If it is 
Hkely that, foUowing treatment, [the employee) would have been 
able to safeJrperform his duties ••••"). '. ." ... ' .... 
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TEXT 

24. What types of physical changes to the workplace or 
equipment can serve as accommodations for people· 
with psychiatric disabilities? ''".. .' 

Simple physical changes to the workplace may be ef
fective accommodations for some individuals with psy
chiatric disabilities. For example,room dividers,parti
tions, or other soundproofing or visual barriers between 
workspaces . may accommodate individuals who have 
disability-related limitations in concentration; Moving 
an individual away from noisy machinery or reducing 
other workplace noise that can be adjusted (e.g., lower
ing the vQlume ot pitch of telephones) are similar rea
sonable accommodations. Permitting an individual· to 
wear headphones to block out noisy distractions also 
may be effective. . . . ." . 

Some imtivid~als who h~ve disability-related limita
tions in concentration may benefit from access to equip
ment like a tape recorder for reviewing events such as 
training sessions or meetings. 

25. Is It a reasonable accommOdation to modify a 
workplace policy? 

Yes. It is a reasonable accommodation to modify a . 
workplace policy when necessitated by an individual's 
disability-related limitations, barring undue hardship.59 
For example, it would be a reasonable accommodation 
to allow an individual with a disability, who has diffi
culty concentrating due to the disability, to take de

. tailed notes during client presentations even though' . 
I company policy discourages employees from taking ex
! tensive notes during such sessions. . 

Example: A retail employer does not allow indiI 
viduals working as cashiers to drink beverages at 

checkout stations. The retailer also limits cashiers to 


j tWo I5-minute breaks during an eight-hour shift, in 


I 

addition to a meal break. An individual with a psycbi; 

atric disability· needs to drink beverages approxi

mately once an hour in order to combat dry mouth, a 

side-effect of his psychiatric medication. This indi

vidual requests .reasonable accommodation. In this 
example, the employer should consider either modi· .I 	 tying its policy against drinking beverages at check
out stations or modifying its policy limiting cashiers 
to two I5-minute breaks each day plus a meal break, 
barring undue hardship. . ~; . 
Granting an employee time off from work or an ado. 

justed work schedule as a reasonable accommodation 
mayinv(,)lve modifying leave or attendance procedures 
or policies. As an example, it would be a reasonable ac
commodation to modify a policy requiring employees to 
schedule vacation time in advance if an otherwise qu!ili
fied individual with a disability needed to use accrued 
vacation time on an unscheduled basis because·. of 
disability-related medical problems, barring undue 
hardship.60 In addition, an employer, in spite of a "no
leave" policy; may, in appropriate circumstances, be re
quiredto provide leav~ to an employee with a disability 

" , , ' . . .~: .;.- . ., ..:., '. ,. .', ... . " . . '- '. ,'" 

..... .; ., ", ,',' 

. ail 42 ti.S.C.§l2111(9)(B) (1994); 29 C.F.R. § 1630.2(0)(2)(h) 
(1996)•. , '.' .... '. '" . ' . ". 

60: See Dutton v. JohnSon County.Bd., 1995 WL 337588,3 AD 
Cas. (BNA) 1614 (D. Kan. 1995) (it was a reasonable accommoda
tion to. permit ~ individual with a disability to use unscheduled va
cation time to cover absence for migraine headaches, where that 
did not pose an undue hardship and employer knew about the mi· 
graine headaches and the need for accommodation).. . 
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as a reasonable accommodation, unless the provision of 
leave would impose an undue hardship.6~,., .' , ,,,., . 

26. Is adjusting supervisory methods a fonn of reasonable 

accommodation?' '. ;' • . . 


Yes. Supervisors playa ceriti-at roieinachieVingef. 
fective . reasonable accommodations for their employ
ees. In some circumstances, supervisors may be able to 
adjust their methods as a reasonable accommodation 
by, for exam'ple, communicati~gassignments~instruc
tions, or training by the medium that is most effective 
for a particular individual (q.g., in writing, in conversa
tion, or by electrOnic mail).Supetvisors also may pro
vide'or arrange additional training or modified training 
materials... '.~ ......,.. ;".:::;.:~ .. .'>.••• : .... L::.··· . 

.' AdjuStingtheleVet of supetvision'or structure sOme-. 
times may enable ail otherwise qualified individual with 
a disability to perform essential job functions. For ex
ample,an otherwise qualified individual with a disabil
ity who experiences limitations in' concentration may 
request more detailed day-to·day guidance, feedback, 
or structure in order to perform his job.62 

Example: An employee requests more daily guid
ance and feedback as a reasonable accommodation 
for limitations associated with a psychiatric disability. 
In response to his request, the employer consults with 
the employee, his health care professional, and his 
supervisor about how his limitatioQs .at:e manifested. 
in' the office (the employee is unable to stay focused 
on the steps necessary to complete large projects) 
and how to make effective and practical changes to 
provide the structure he needs. As a result of these 
consultations, the supervisor and employee work out 
a long-term plan to initiate weekly meetings to review 
the status of large projects and identify which steps 
need to be taken next. . . 

27. Is It a reasonable accommodation to provide a Job . 

coach? 


Yes. An employer maybe required to provide a tem;. 
porary job coach to assist in the training of a qualified 
individual with a disability as a reasonable accommoda
tion, barring undue hardship.63 An employer also may 
be required to allow a job coach paid by a public or pri
vate social service agency to accompany the employee' 
at the job site as a reasonable accommodation. . . 

III See 29 C,F.R. pt. 1630 app. I 1630.15(b), (c) (1996).' . . 
112 Reasonable accommodation, however, does not require low- . 

ering standards or removing essential functions of the job. Bolstein 
v. Reich, 1995 WL46387, 3AD Cas. (BNA) 1761 (D.D.C.1995) (at
torney with cJ1ronic depression and severe personality disturbance 
was not a qualified individual with a disability because his re
quested accommodations' of more supervision, less complex as
signments, and the exclusion of appellate work would free him of 
the very duties that justified his GS-14 grade), motion for summary 
affirmance granted, 1995 WL 686236 (D.C. Cir. 1995). The court in 
Bolstein noted that the plaintiff objected to a reassignment toa 
lower grade in which he could have performed the essential func
tions of the position. 1995 WL 46387, • 4, 3 AD Cas. (BNA) 1761, 
1764 (D.D.C. 1995). .. < .... .,.. '. . . '. . . . . 

A See 29. C.F.R. pt. 1630 app. § 1630.9 (1996) (discussing sup- . 
ported employment); U.S.' Equal Employment Opportunity Com~ 
mission, '~ATechnical Assistance Manual on the Employment Pro
visions ('Iitle 1) of the Americans with Disabilities Act," at 3.4, 8 
FEP Manual (BNA) 405:7001 (1992) [hereinafter Technical Assis
tance Manual]. Ajob coach Is a professional who assists individu
als with severe disabilities with Job placement and Job training. 
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28. Is It a reasonable accommodation to make sure that 

an Individual takes medication as prescri~? 


No. MediCation monitoring is not a reasonable ac~ 
commodation. Employers have no obligation to monitor 
medication because doing so does not remove a barrier 
that is unique to the workplace. When people do not 
take medication as prescribed, it atiects them on and off 
the job. .. 

.. . 
29. When Is reassignment to a different position required • 
as a reasonable accommodation? . . 

In general. reassignment must be consiqeredas a rea~ 
sonable accommodation when accommodation in the 
present job would cause undue hardship" or would not 
be possible.65 Reassignment may be considered if there 
are circumstances under which both the employer anq 
employee voluntarily agree that it is ;referable to accom~ 
modation in the present position.6 .. ' 

. Reassignment should be made to an equivalent posi
. tion that is vacant or will become vacant:within a rea

sonable amount of time. If an equivalent position is not 
available, the employer must look for a vacant position 
at ,a lower level for which the employee is qualified. Re
assignment is not required if a vacant position at. a 
lower level is also unavailable. ' : 

CONDUCT 
Maintaining satisfactory conduct and performance 

typically is not a problem for individuals with Psychiat-~ 
ric disabilities. Nonetheless, circumstances arise when 
employers, need to discipline individuals with such dis-, 
abilities for misconduct. ,. 

30. Mayan employer discipline an IndJvidualwith a 
disability for violating a workplace conduct standard If the ' 
misconduct resulted from a disability?' . 

Yes, provided that the workplace conduct standard is: 
job-related for the position in question and is consistent 
with business necessity.67 For example, nothing in the' 
ADA prevents an employer from maintaining a work-: 
place free of violence or threats of violence, or from dis
ciplining an employee who steals or destroys property. 
Thus, an employer may discipline an employee with a· 
disability for engaging in such misconduct if it would 
impose the same discipline on an employee without a· 

G4 For example, it may be an undue hardship to provide extra : 
supervision as a reasonable accommodation in the present job if 
the employee's current supervisor is already very busy supervising 
several other individuals and providing direct service to the public. : 

61) 42 U.S.C. § 12111(9)(B) (1994). For example, it may not be 
possible to accommodate an employee in his present position if he : 
works as a salesperson on the busy first floor of a major depart. 
ment store and needs a reduction in visual distractions and ambi
ent noise as a reasonable accommodation. 

See EEOC Enforcement Guidance: Workers' 'Compensation: 
and the ADA at 17, 8 FEP Manual (BNA) 405:7399·7400 (1996) 
(where an employee can no longer perform the essential functions . 
of hislher original position, with or without a reasonable accommo- ' 
dation, because of a disability, an employer must reassign himlher 
to an equivalent vacant position for which s/he is quaUfied, absent 
undue hardship). . :' .! 

66 Technical Assistance Manual, supra note 63, at 3.10(5), 8 . 
FEP Manual (BNA) 405:7011-12 (reassignmentto a vacant position 
as a reasonable accommodation); see also 42 U.S.C. § 12111(9)(B) I 
(1994); 29 C.F.R. § 1630.2(0)(2)(ii) (1996). '. 

61 42 U.s.C. § 12112(b)(6) (1994); 29 C.F.R. § ~630.10, .15(c) I 

(1996). .' .'. " 

disability.68 Other conduct standards, however, may not 
be job-related for the position in question and consis~ 
tent with .business necessity. If they are not, impOSing 
discipline under them could violate the ADA ' 

Example A: An employee steals money from his 
employer. Even if he asserts that his misconduct was 
caused by a disability. the employer may discipline 
him consistent with its uniform disciplinary policies . 
because the individual violated a conduct standard 
a prohibitio~ against employee theft - that is job
related for the position in question and consistent 
with business necessity. 

Example B: An employee at a clinic'tampers with 
and incapacitates medical equipment. Even if the em· 
ployee eXplains that she did this because of her dis
ability. the employer may discipline her consistent 
with its uniform disciplinary policies because she vio
lated a conduct standard - a rule prohibiting inten
tional damage to equipment - that is job-related for 
the position in question and consistent with business 
necessity. However, if the employer disciplines her 
even though it has not disciplined people without dis· 
abilities for the same misconduct, the employer 
would be treating her differently because of disability 
in violation of the ADA 

Example C: An employee with a psychiatric disabil
ity works in a warehouse loading boxes onto pallets 
for shipment. He has no customer contact and does 
not come into regular contact with other employees. 
Over the course of several weeks, he has come to 
work appearing increasingly disheveled. His clothes 
are ill·fittingand often have tears in them. He also 
has become increasingly anti-social. Coworkers have 
complained that when they try to engage him in ca-. . 
sual conversation, he walks away or gives a curt re
ply. When he has to talk to a coworker. he is abrupt 
and rude. His work, however, has not suffered. The 
employer's company handbook states that employees . 
should have a neat appearance at all times. The hand
book also states that employees should be courteous 
to each other. When told that he is being disciplined 
for his appearance and treatment of coworkers, the 
employee explains that his appearance and demeanor 
have deteriorated because of his disability which was 
exacerbated during this time period .. 

The dress code and coworker courtesy rules are not 
job-related for the position in question and consistent 
with business necessity because this employee has no 
customer contact and does not come into' regular con
tact with other employees. Therefore, rigid application 
of these rules to this employee would violate the ADA 

66 See EEOC CompUance Manual § 902.2, n.ll, Definition of 
the Term "Disability," 8 FEP Manual (BNA) 405:7259, n.ll (1995) 
(an employer "does not have to excUse ••• misconduct, even if the 
misconduct results from an impairment that rises to the level of a 
disability, if it does not excuse slmUar misconduct from itS other 
employees''); see 56 Fed. Reg: 35,733 (1991) (referring to revisions 
to proposed ADA rule that "clarify that employers may hold all em
ployees, disabled (including those disabled by alcoholism or drug 
addiction) and nondisabled, to the Same performance and conduct 
standards',). . 
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31. Must an employer make reasonable .. 

accommodation for an Individual with a disability 

who violated a conduct rule that Is Job-related for 

the position In question and consistent with . 

business necessity? , . 


An employer must make reasonable accommodation 
to enable an otherwise quallfled Individual with a disability 
to meet such a conduct standard In the future, balling 
undue hardship.69 Because reasonable accommodation 
is always prospective, however, an employer is not re
quired to excuse past misconduct.70 , 

, Example A: A reference librarian frequently loses 
her temper at work, disrupting the library atmo
sphere by shouting at patrons and coworkers. After 
receiving a suspension as the second step in uniform, 
progressive discipline, she discloses her disability, 
states that it causes her behavior, and requests a 
leave of absence for treatment. The employer may, 
discipline her because she violated a conduct stan
dard - a rule prohibiting disruptive behavior towards 
patrons and coworkers - that is job-related for the 
position in question and consistent with business ne
cessity. The employer, however, must grant her re
quest for a leave of absence as a reasonable accom
modation, balling undue hardship, to enable her to 
meet this conduct standard in the future. 

Example B: An employee with major depression is 
often late for work because of medication side-effects ' 
that make him extremely groggy in the morning. His 
scheduled hours are 9:00 AM to 5:30 PM, but he ar
rives at 9:00~ 9:30, 10:00 or even 10:30 on any given 
day. His job responsibilities involve telephone contact 
with the company's traveling sales representatives, 
who depend on him to answer urgent marketing 
questions and expedite special orders. The employer 
diSciplines him for tardiness, stating that continued 
failure to allive promptly during the next month will 
result in termination of his. employment. The indi
vidual then explains that he was late because of a dis
ability and needs to work on a later schedule. In this 
situation, the employer may diScipline the employee 
because he violated a conduct standard addressing 
tardiness that is job-related for the position In ques
tion and consistent with business necessity. The em
ployer, however, must consider reasonable accommo
dation, barring undue hardship, to enableihis indi
vidual to meet this standard in the future. For 
example, if this individual can serve the company's 
sales representatives by regularly working a schedule 
of 10:00 AM to 6:30 PM, a reasonable accommodation 
would be to modify his schedule so that he is not re
quired to report for work until 10:00 AM. ' 

Example C: An employee has a hostile altercation 
with his supervisor and threatens the supervisor with 
physical harm. The employer immediately terminates 
the individual's employment, consistent with its 
policy of immediately terminating the employment of 
anyone who threatens a supervisor. When he learns 
that his employment has been terminated, the em
ployee asks the employer to put the termination on 
hold and to give him a month off for treatment in
stead. This is the employee's first request for accom-

GCI See 29 C.F.R. § 1630.15(<1) (1996). ' , 
70 Therefore, it may be in the employee's interest to request a 

reasonable accommodation before performance suffers or conduct, 
problems occur. See Question 20 supra. . 

modation and also the first time the employer learns· . 
about the employee's disability. The employer is not 
required to rescind the discharge under these circum-, 
stances, because the employee violated a conduct 
standard - a rule prohibiting threats of physicaI 
harm against supervisors .....,. that is job-related for the' 
position in question and consistent with business ne;' 
cessity. The employer also is not required to offer rea
sonable accommodation for the future because this 
individual is no longer a qualified individual with a, 
disability. His employmerit was terminated under a 
uniformly applied conduct standard that is job
related for the position in question and consistent 
with business necessity.71 . ' 

32. How should an employer deal with an employee with a 
,	disability who is engaging In misconduct because slbe Is 
not taking hislhermedlcaUon? 

The employer should focus on the employee's con

duct and explain to the employee the consequences of 

continued misconduct in terms of uniform disciplinary 

procedures. It is the employee's responsibility to decide 

about medication and to consider the consequences of 

not taking medication.72 


DIRECT THREAT 
Under the ADA, an employer may lawfully exclude an 


indiVidual froin employment for safety reasons only if 

the employer can show that emplow,ent of the indi

vidual would pose a "direct threat." 3 Employers must 

apply the "direct threat" standard uniformly and may 

not use safety concerns to justify exclusion of persons 

with disabiIitieswhen persons without disabUities 

would not be excluded in similar circumstances?4 


The EEOC's ADA regulations explain that "direct 

threat" means "a Significant risk of substantial harm to 

the health or safety of the individual or others that can

not be eliminated or reduced by reasonable accommo

. dation."75 A "significant" risk is a high, and not just a 
slightly increased, risk.76 The determination that an in
dividual poses a "direct threat" must be based on an in
dividualized assessment of the individual's present abil
ity to safely perform the functions of the job, consid~r~ 
ing a reasonable medical judgment relying on the most 
current medical knowledge and/or th'e best available 
objective evidence.77 With respect to the employment of 
individuals with psychiatric disabilities, the employer 
must iden~ the specific behavior that would pose a di
rect threat. 8 An individual does not pose a "direct. 
threat" simply by virtue of having a history of psychiat~ 

71 Regardless of. misconduct, an individual with a disability 

must be allowed to file a grievance or appeal challenging hislher 

termination when that is a right normally available to other em
plo~es. . ' , 


If the employee requests reasonable accommodation in or
der to address the misconduct, the employer must grant the re
qu~ subject to undue harC:Iship.'., . , 

, See 42 U.S.C. §l2113(b)(1994). .., 

74 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996). 

1& 29 C.F.R. § 1630.2(r) (1996). To determine whether an Indi


vidual would pose a direct threat, the factors to be considered in

clude: (1) duration of the risk; (2) nature and severity of the poten

tial harm; (3) likelihood that the potential harm will occur; and (4) 

imminence of the potential harm.ld. . . 


711 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996): 

77 29 C.F.R. § 1630.2(r) (1996). 

78 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996). 
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ric disability or- being treated fora psychiatric disabil

:i~::;i .;~ .';' '::.,:::: :::,i~,:: J~~!'1:~~~~I;~;~~:~~ ~~~:;:.I'~~i~'i~~:~';~; ;i":~;~:~'~' 
3~~J)oes ..n· .lndlYidua.1 PO"." .dl~J~~t In ~peratlnlf i'.i 
II1:Ichlnery solely J»eca_~~Ja~~s.m.edlcatlo!, .that may:. 
as a side effect.dlmlnlshconcentratlon:antllor ;;; .' ; , "' .. ". . '. .' .' ',. . ' .." . 7" .. ' "~"")" . ,. " .... ~." .. -,
CoOrdl"aU~nfof some~ple.· v-;:; ." ... :,.,.:,'.' .... : 

. No. AD ·i~di~d~~;d~~··n~t pose a :di~~tthrea:t ~~i~ly 
. because s/he takes a medication that may diminish co~ 

ordination or concentration for some people as a side· 
effect. Whether such an individual poses a direct threat . 
must be determined on a case-by-caSe basis, based on a' 
reasonable medical judgment relying on the most cur~ 
rent medical knowledge and/or on the best available ob~ 
jective evidence. Therefore, an employer must deter
mine the nature and severity of this individual's side ef-. 
feets, how those side effeets influence hiS/her ability to 
safely operate the machinery, and whether s/he has had 
safety problems in the past when operating the same or 
similar machinery. while taking the medication. If a sig~ 
nificant risk of substantial harm exists, then an em~ 
ployer must determine if there is a reasonable accom
modation that will reduce or eliminate the risk.' , 

Example: An individual receives an offer for a job 
in which she will operate an electric saw, conditioned 

. on a post-offer medical examination. In response to 
questions at this medical examination, the individual 
discloses her psychiatric disability and states that she 
takes a medication to control it. This medication is 

.. known to sometimes affect coordination and concen
tration. The company doctor determines that the indi;
vidual experiences negligible side effects from the 
medication because she takes a relatively low dosage: 
She also had an excellent safety record at a previous 
job, where she operated similar machinery while tak~ 
ing the same medication. This individual does not 
pose a direct threat. " 

34. When can an employer refuse to hire someone. based 

on hlslher 'hlstorY of violence or threats of violence? . 


An employer may refuse to hire someone based on 
his/her history of violence or threats of violence if it can 
show that the individual poses a direct threat. A deter
mination of "direct threat" must be based on an indi~ 
vidualizedassessment of the individual's present ability 
to safely perform the functions of the job, considering 
the most current medical knowledge and/or the best 
available objective evidence. To find that an individual 
with a psychiatric disability poses a direct threat, the, 
employer must identify the specific behavior on the part 
of the individual that would pose the direct threat. This 
includes an assessment of the likelihoo,d and immi~ 
nence of future violence. .":' 

. Example: An individual applies for a 'position ,with 
Employer X. When Employer X checks his employ
ment background, she learns that he was terminated 
two weeks ago by Employer Y. after he told a co
worker that he would .get a gun and "get his supervi,;, 
sor if he tries anything again." EmpJoyer X also 
learns that these statements followed three months of 
escalating incidents in which this individual had had 
several altercations in· the workplace, including one 
in which he had to be restrained from fighting with a 
coworker.' He then revealed nis disability to Employer, 
Y. After being given time 6ff for medical tre.atment, he: 

111 House Judiciary Report, supra n.2, at 45. 

continued. to' have troublecolitrolling 'his temper and 
was seen· punching the: wall outside his· supetvisor's 
offtce.:Finally. he made-the threatagainstthesupervi
'sor and'was . terminated. Employer ,x, learns that, 

. sin~e theq. he has not received any further medical 
....tre~tment. Emplqyer ~.does no~ .hire him,stating tllat 

@s.l:$tory; inqicates that he poses adirect. t~re~t . 
. ';This individual poses a direct threat as a result of his 
disability because his recent overt acts and statements 
(including an attempted fight with a coworker, punch· 
ing the wall, and making a threatening statement about 
the supervisor) support the conclusion that he poses a 

: "significant risk of substantial harm." Furthermore, his 
prior treatment had no effect on his behavior, he had reo 
ceived no subsequent treatment. and only two weeks 
had'elapsed since his termination, all supporting a find
ing of direct threat. . 

35. Does an Individual who has attempted suicide pose a 
direct threat when slhe se.eks to return to work? 

. No, iQ most circumstances. As with other questions of 
direct tJ1reat, an employer must base its determination 
on an individualiZed assessment of the person's ability 
to safely perform job functions when s/he returns to 
work. Attempting suicide does not mean that an indio 
vidual poses an imminent risk of harm to him/herself 
when s/he returns. to work. In analyzing direct threat 
(including,th~ liitel,ihood and iJl')minenceof any poten- . 

"'tiaI harm), the employer must seek reasonable medical 
judgments relying on the most current medical knowl
edge and/or the best available factual evidence concern· 
ing the employee. 

Example: An employee with a known PSYChiatric 
disability was hospitalized for two suicide attempts, 
which occurred within several weeks of each other. 
When the employee asked to return to work, the em· 
ployer allowed him to return pending an evaluation of 
'medical reports to determine his ability to safely per
form his job. The individual's therapist and psychia
trist both' submitted documentation stating that he 
could safely perform all of his job functions. More
over, the employee performed his job safely after his 
return, without reasonable accommodation. The em
ployer, however, terminated the individual's employ- . 
ment after evaluating the doctor's and therapist's re
ports, without citing any contradictory medical or fae: 
tual evidence concerning the employee's recovery. 
. Without more evidence, this employer cannot support 
its determination that this individual poses a direct 
threat.so , '. . . 

PROFESSIONAL LICENSING 
I~dividualsmay have difficulty obtaining state·issued 

professional licenses if they have, or have a record of, a 
psychiatric' disability. When a psychiatric disability re
sults in denial or delay of a professional license. people 
may lose employment opportunities. . 

110 Cf. Ofat v. Ohio CW. Rights Co~'n, 1995 Wi:310051, 4 AD 
Cas; (BNA) 753 (Ohio Ct. App. 1995) (finding against employer, 
under state law, on issue of whether employee who had paniC dis· 
order with agoraphobia . could safely return to her Job aft~ 
disability-related leave, where employer presented no expert eVI
dence about employee's disability or its effect· on her ability to 
safely perform her job but only provided copies of pages from a . 
medical t~ generally discussing the employee's Wn~). 

COPYRIGHT 01997 BY THE BUREAU OF NATIONAL,AFFAIRS,INC.; WASHINGTON; D.C~>DLR· ·1418-2693/97/$0+$1.00 

s 

http:1418-2693/97/$0+$1.00
http:threat.so


.'...~.---'"-' .. '~:.'--.... -"- .. __ .. _-,-" ----~--- ........- .. --......-..---.-~ 


{J /I':?TEXT (No. 59) E·13 

36. Would an Individual have grounds for filing an ' 
ADA charge If an employer refused to hire hlm/her 
(or revoked a Job offer) because slhe did not have a 
professional license due to a psychiatric disability? 

If an, individual filed 'a charge on these grounds, 
EEOC would investigate to determine whether the pro
fessional license was required by law for the position at 
issue, and whether the employer in fact did not hire the 

.': 

·individual ,becauses/he lacked the license. If the em
ployer did not hire the individual because Slhe lacke(i:a 
legally-required professional license, and the individual 
claims that the licensing proCess discriminates against 
individuals with psychiatric disabilities.' EEOC would 
coordinate With the Department 'of justice.,Ci'Yil Rights 
Division, Disability Rights Section, which enforces Title 
U of the ADA covering state licensing requirements: 

',,'" 

, , 

,,:... ,.' . 

" j' 
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, the settlement. The judge said he had, 'The NAACP Legal Defense and 
receiv~ letters from several claim- Educational Fund filed a brief supJudge Approves, . ants objecting to the requested fees porting the settlement and told the 
which woufd (:ome to about $29 nill: court that the pact is "innovative and 
Jion~ i· . wiD be higbly effective as a model forTexaco Settlemenl~" Brieant praised the settlement in . ending systemic discrimination in em· . 
his written decision as "fair and rea- ployment." 
sonable and bighly beneficial to the ' Texaco also had reached an agree-

Payout Is Recordfor Bias Case 	 'class." " ment with the Equal Employment 
: "That Texaco is sufficiently sol. Opportunitx Commi~sion for the 
:vent to withstand a judgment beyond agency t-o Intervene In the settle
•the dreams of avarice does not dimin. .ment. Under the accord, the EEOCBy Gail Appleson 

, Reu~ ; ish in any way the eXtraordinary re- ~II have ri.ghts to certain informa
suft for the class achieved by the set. . tlon~ t~ mo~tor the settJem~nt and to 

NEW YORK. March 26-A federal judge has approved t1ement process," Brieant said in his partICipate In court proceedmgs. 
Texaco Inc:s record $176.1 million settlement ofa widely ,ruling: . Although Texaco denies fauft, it 
watched racial discrimination suit. the company said to-. He said that since there are so : ~greed on Nov. 15 to pay $176.1 ~ill-
day. I . many 'class members, employed at Ilion t? settle the 1994 class actlOJlo . 

The case received \Videspread attention .dtertran- ,different jobs and at various locations Iawswt filed by black employees who. 
scripts of tape recordings submitted as e"idence showed ,throughout the country. it would I all~ged. they were dis~riminated 
executives alle~edly ~scussing the destruction of docu- :have been difficult for a jury to ex- ,: agamst m pay and promotlon~. . 
ments and making racISt remarks. . trapoiate, evidence of apparent dis.' Texaco fired a top executive of an 
~he s,ettlement is believed to, be the largest eve(in a : crimination against one worker in insurance subsidiary and took actions 

raCIal dlscrimin~tion -s~it ..T~e.c1assaction co>:ersall ': one'l~tiooand orie job title to applY,' , . againsCother currelit aiid forliler elh~ , .. 
blacks employed In salaried poSitions at Texaco or Its sub- •to a natIOnal work force. . i ployees who could be heard 011 the 
sidiarie,;; at all)" time from March 23. 1991. through Nov.: Michael Hausfeld of Washington. • tapes planning the destruction of doc
15.1996.. . :based ~hen, Milstein. Hausfeld & ! wnents. The moves came after the 

About 1.348 not ires were sent to potential claimants. :ToU, one of the plaintiffs' firms. said I company received a fmal report from 
None cho~e to op~ out of the plan. and no objections were that Wider the accord. claimants \\ill an o~tsid~ lawyer who investigated' 
made dur:ng iI lalflless heanng held last week in White receive awards ranging from the Situation. 
Plains federal court. 	 $60.000 to $80.000. /' The tapes were made public after 

U.S. District Judge Charles Brieant appro\'ed the set. The plan was weU-received bv civil Richard LundwaU. former senior co
tlement last Friday. It was made available today., rights gr()ups and by Jesse JaCkson,/ ordinator of personnel services of 

He said he would rule later on fee applications by the who responded by calling for an end . Texaco's finance de~ent, turned 
two plaintiffs' fimls, seeking 25 percent 'of the cash part of to a consumer boycott of Texaco that· them over to the plamtiffs' lawyers. 

i he helped initiate in November. • 	 He and other executives can be heard 
on the tapes planning to destroy doc
uments requested by the plaintiffs. 

Although LundwaU turned over the 
tapes. he subsequently was indicted 
for obstruction of justice. He is the 
only defendant facing criminal charg
es growing out of the case. 

FOR MORE INFORMAnON ~ 
To browse all arclJive 01docu,ne"ts 
related to the Tesaco race 

• discr;lII;IIat;otl case, click on ti,e 
above symbol on thelrollt page 01 
Tile Post's Web site at 
WWw.wasllingtonptJst.com 

http:WWw.wasllingtonptJst.com
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"'.,.Race Discrimination 

Judge Approves Texaco Settlement,.' . 

Reserves Judgment on Altomeys'Fees . 


N
EW YORK-A federal district judge has approved 
the landmark class-action settlement of a race dis
crimination suit against Texaco Corp., finding in a 

brief memorandum decision that the $172 million 
agreement satisfies all the legal criteria for judicial ap

. proval. . . 
The Marchil decision and judgmtmt by Judge 

Charles L. Brieant of U.S. District Court for the South
ern District of New York-while settling the litigation 
nearly three years after the initial complaint was filed
reserved the court's exclusive jurisdiction over the ad
ministration of the agreement and the performance of 
the parties in fulfilling its terms. It further left open the 
matter of attorneys' fees in the case (Roberts v. TexacO, 
DC SNY, No. 94-2015, 3/21/97). ..... . 

The decision. did not address the widely publicized 
and unprecedented history of the litigation, which in
cluded the disclosure of tape recordings allegedly show
ing Texaco executives concealing documents from dis
covery and making deprecating racial and religious re
marks. Criminal charges remain pending against the 
former executive who made the recordings for his role 
in the taped meetings (56 DLRA~7,3/24197).· ..... . 

. FairneSs Hearing Hailed. Brieant acted after attorneys 
at a March 18 fairness hearing hailed the Texaco agree
ment as "one' of the most scrutinized and acclaimed 
settlements" ever reached under Title VII of the Civil 
Rights Act (53 DLR A-9, 3/19/97). The $172 million 
settlement calls for damage awards averaging more 
than $63,000 to 1,348 black salaried Texaco employees, 
an 11.34 percent salary increase valued at $22 million 
over five years, and the establishment of a diversity task 
force at the company, funded with an additional $35 
million. . . 

The total value of the settlement dropped from the 
initially publicized figure of $176 million after the value 
of the salary increases was recalculated, sources in
volved in structuring the agreement said. .. 

"Based upon the entire presentation to this court, in
cluding factors concerning which the court does not 
perceive it necessary to comment in its decision, this 
court finds and concludes that the settlements arrived 
at by arms-length negotiation'between equally in
formed parties is fair and reasonable, and highly benefi
cial to the class," Brieant said in a six-page decision. "It 
should be and hereby Is approved." 

Rather than recount the case's history, Brieant said 
that "the familiarity of the reader is assumed with re
spect to all matters shown in the record of this case" 
and cited a March 12 affidavit by plaintiffs' attorneys 
Daniel L. Berger and Michael D. Hausfeld as providing 
the necessary background. . . 

The judge further noted that the Labor Department 
has found no objection, to the settlement and that the 
Equal Employment Opportunity Commission had 
reached its own related settlement with Texaco (3 DLR 
M-l, 1!4197).He also cited an amicus curiae brief from 
the NAACP Legal Defense and Education Fund calling 
the settlement· "innovative" and saying it "will be 

highly effective as a model for ending systemic .dis-· 
crimination in employment," .,.... '. .' .... 

!iller ~escribing. the agreeqtent's' general. terms, 
Bneant slUd,uThe court resists the temptation'tosum
marize the specific agreements for the future contained 
in the settlement agreement, beyond noting that they 
are highly favorable to the accomplishment of the goals 
and hopes for improved equality in employment and le
gal opportunity for advancement shared by the class ac
tion plaintiffs and the highest ranking officers of Tex
aco," ..... . .' '.. 
'He conti~ued, "We note niat the agreemetltr~flects 

a denial on the part .of Texaco of any intention to dis
criminate in the past, and that with respect to such dis
crimination as may have been present the chiefexecu
tive officer and the board of directors had no actual or 
direct knowledge, nor did they directly cause the' exist
ence of whatever problems may have. been present." .. 

In his analysis of the legal criteria for approval, 
Brieant said, "This court agrees with the contention of 
plaintiffs' counsel that if the case were to go to trial and 
plaintiffs prevailed on all of their Claims it is highly un
likely that plaintiffs would be able to recover any 
greater financial benefits than are set forth in the settle
ment agreement; many years might go by before they 
recovered anything, and as far as the consensual'moni
toring task force is concerned it is highly unlikely that 
the .court would impose such a post-trial supervisory 
scheme upon the defendant, even if it lost tb~ case too. .tally."·· .' ., .. ,' . 

Brieant noted that the settlement 'class is broader 
than that identified in an earlier probable-cause dis
crimination finding by EEOC, which applied only to 
black salaried employees in certain higher pay grades. 

Difficulty of Proof. He continued, "A difficulty of proof 
exists in this case because many members of the class 
are employed in different and varied positions in facili
ties throughout the nation, so that it would be difficult 
for a trial jury to extrapolate evidence of apparent dis
crimination against one employee in one location and in 
one job title to apply to a national workforce. 

"That Texaco is sufficiently solvent to withstand a 
judgment beyond the dreams of avarice does not dimin
ish in any way the extraordinary result for the class 
achieved by the settlement process." . 

Turning to the fee application, Brieant said "several 
individual members of the settlement class have written 
to the court objecting to the 'amount and manner of dis
bursement of fees." caning the objections "essentially 
form letters" that incorporate by reference a Wall 
Street Journal article, he said that the article "appears 
to be rife with irony but of little help to any court in fix· 
ing a fair fee." . .... . . . . '. 
. Brieant continued, "Nevertheless, the court· recog

nizes its obligation to compensate the lawyers who pro
duced the result fairly. and at the same time to proteCt 
the interests of the absent class members from any ex
cess charges. Accordingly, this matter requires further 
study and will be resolved by the court by separate find
ings and conclusions tO,be developed;" 
. The plaintiffs' attorneys seek 25 percent of the $115 
million cash portion of the settlement, plus $788,040 in 
expenses. Also severed from the approval was the issue 
of incentive awards sought for the named plaintiffs in 
the case~ . c 

By JOHN HERZFELD 
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Sex Harassment 

Court Rules EEOC May Contact Potential 
,ClaS$ Me~bers in Suit Against Mitsubi~hi 

A-federal judge March 24 ruled that the Equal Em~ 
ployment Opportunity Commission can send a let
ter to potential class members in its' sex harass~ 

ment suit against ~tsubishi Motor Manufacturing of 
America'Inc. ' , , " 

The court also ruled that Mitsubishi cannot meet pri~ 
Vatelywith potential c1a1m~ts in the suit :(EEOC v. Mit~ 
subishi Motor Manufacturing ofAmerica Inc., DC cm.: 
No. 96-1192, 3124197). ' 

"Any future attempt by Mitsubishi to hold discus, 
, sions with the alleged victims in this case concerning , 
past incidents of harassment must be done by a noticed 
deposition in accordan~ with the Federal Rules of Civil 
Procedure," wrote Judge Joe B.McDade 'of the u.s. 
District Court for the Central District of lllinois. , 

However, the company is not required to wait until 
formal discovery, which is scheduled to begin in Octo
ber 1997, to obtain further information needed to -rem
edy ongoing discrimination, the court said. 

McDade ordered the parties to "prioritize and de· 
pose as soon as practicable any alleged victim who has I 
information about ongoing harassment" at MMMA's, ' 
auto assembly plant in Normal, m. 

EEOC letter Can Be SenL The court issued its rulings I 
in response to MMMA's objections to a proposed EEOC: 
letter to company employees to advise them about as
pects of the sUit. The ruling is "the' latest chapter in an 
ongoing war between the parties regarding proposed. 
communications to the alleged victims of sexual harass-: 
ment," McDade observed.' " 

EEOC drafted the letter after learning thatMMMA ' 
had conducted 12 interviews with women who had spo
ken to EEOC in 1994 during the commission's initial in- : 
vestigation of sex harassment charges at' the plant', 
MMMA contended that the interviews are part of its 
own investigation of discrimination claim$, but EEOC ; 
claimed that the interviews advanced the C9mpany's in- : 
terests in the litigation. 'I \ I 

The court imposed a scheduling order that requires ' 
EEOC to provide MMMA with a list of names of th,e al· 
leged victims of discrimination within five days after the , 
date it sends its letter. " ' 

Addressing MMMA's concern that its employees' pri
vacy should be protected, the court said, "The individu
als on [EEOC's] list have a legitimate right to know that 
their names are being turned over to Mitsubishi, but 
will not be disclosed to the public at large.'~ Since EEOC 
concedes that the company may have a reasonable ba~ 
sis for disclosing the nameS of alleged victims to other 
employees, the letter must be changed to reflect the po
tential of disclosure to other employees, the court said. 
, The court also ordered EEOC to make other changes

to its proposed letter. For example, the court said there 
is no need to warn employees about the danger of 
speaking informally with Mitsubishi personnel or coun
sel in light of "safeguards" already taken. , 

E'mployee-lnltiated Discussions. As for employee
initiated discussions with MMMA. the. court. said that it ·1 
"presUmes" that the company will tu~ away alleged : 
victims of past sex harassment who attempt to discuss 
their claims with the company. If contacted by an em
ployee, MMMA must notify the employee of the right to 
be represented by EEOC and that all discussions will be 
done by notice depositions. ' 

For employee-initiated complaints of "new" harass· 
ment, EEOC agreed that informal interviews would be 
appropriate, provided that the claimant is informed that 
representation by EEOC is available. The court rejected 
the company's assertion that allowing employees with 
new complaints to go directly to EEOC would discour" 
age employees from making new complaints of ongoing 
harassment. 

McDade said that the court presumes that EEOC will 
not abuse the privilege by dissuading employees from 
using the company's internal process. This approach 
will assist Mltsubishi in its attempt to remedy ongoing 
harassment, because such claimants are likely to bring 
new claims to EEOC rather than to Mitsubishi directly, 
the court said. 
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If the BossIs Out of Line, 

What's the LegalBoundary? 


By JENNIFER STEINHAUER 

There Is no law against being an 
obnoxious tyrannical boss, even 
though thousands of employees prob
ably have fantasized about one. But a 
growing number of women are now 
seeking to expand the reach of the 
Federal statute that prohibits em
ployment discrimination in an effort 
to strike back. at bosses who they 
contend have made their lives miser
able; 

Take the case of Peter Arnell, who . 
runs an advertising agency in Man
hattan that has several high-profile 
fashion clients. His supporters say he . 
is just a world-class taskmaster who 
relentlessly drives his employees, 
male and female alike, to do their 
best. 

But employees and clients also say 
they have heard and seen Mr. Arnell· 
use foul and abusive language to re
duce office workers, particularly 

. women, to tears for the way they took 
a message, phrased a question or 
cleaned the top of his desk. 

His behavior, many colleagues ac
knowledge, can often be miserable 
even unbearable . 

. But is it Illegal? . 
That is what four former employees 

assert in a lawsuit filed in December 
in Federal District Court in Manhat
tan. The women, who all worked as 
secretaries in the executive office of 
Arnell Group, are seeking damages 
for what they say were months of 
abusive tirades by Mr. Arnell. The 
abuse, they say, ended only with their 
dismissal or resignation. Their law
yer, Jeffrey Mann, declined to com
ment. 

Mr. Arnell did not return repeated 
phone calls to his office. An assistant 
said he was out of the country. His 

. lawyer, Carolyn T. Ellis, would not 

Peter Amell, an advertising executive, directing a commercial 
from a video monitor. The photograph appeared with an article 
last year about one of his campaigns in American Photo magazine. 

The Limits 
Of the Law 
Mr. Arnell, whose' . 
agency's clients include 
Hanes and Samsung. left, 
is being sued by former 
employees who claim he 
used abusive behavior as 
a form of sexual harass
ment. The case is on~ of 
'several aimed at 
. expanding the scope of 
Federal. employment· 
discrimination law. 
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Testing a Wider Concept 

. 	 , 

of S.exual Harassment 

comment on the case, which is still in 
the discovery phase, other than to 
say, "We have a very good defense, 
and we think we are going to win." 
The company declined to provide a 
photograph of Mr. Arnell. 

A number of cases 'lIke this are 
trying to broaden the use of the em

. ployment discrimination law known 
i 	as Title VII of the Civil Rights Act of 

1964 beyond claSSic sexual harass
ment like groping and unwanted re
quests for sexual favors .• 

These cases even go beyond law
suits in which women have won dam· 
ages after showing that suggestive 
pin-ups and cartoons prominently 
displayed in the workplace had cre
ated a hostile working environment. , 

i But it is an open ques.tion whether 
, the law can be stretched to accom
, modate these new claims. 

"There are a growing number of 
cases involving what the courts may 
deem boorish, but not actionable, be
havior," said Jay W. Waks, co-chair
man. of the labor and employment 
department at Kaye, Scholer, Fier
man, Hays & Handler in New York, 
who usually represents employers in 
such cases. 

A Hostile Shop, 

Or Merely Uncouth? 


.Over all, lawsuits that charge sex
ual harassment or discrimination 
soared in the mid-1990's after Anita 
Hill's' confrontation with Clarence 
Thomas at his Supreme Court confir
mation hearings in 1991. The Equal 
Employment Opportunity Commis
sion said that in 1996 there were 
15,342 sexual harassment cases reo ' 
corded by the agency; in 1990 there i 

were 6,127. 
Mr. Waks said that sexual harass· 

ment is always hard to prove' and 
that no two cases are exactly alike. 
But in case's in which no classic 
harassment occurred, courts have 
tended to draw the line in favor of 

· plaintiffs only when they can prove I that there was a pattern in which an 
employee's sex was mentioned amid 
a litany of abuse or obscenity, 

Among several recent cases in, 
which plaintiffs were able to estab- 1 awarded $50,000 in compensatory 
~ish harassment, the st~ndard-setter \ damages and $200,000 in punitive 
Involved Teresa Hams, who sued damages after suing her employer, 
her employer, Forklift Systems Inc. ZarIng Homes Inc, of Cincinnati, 
of Nashville, even though her boss, She said she had had to endure 
Charles Hardy, never touched her or biweekly meetings at· which Tim 
sought sexual favors. 	 ; ' 

Instead, he berated her in front of 
other employees, saying such things 
as "You're a woman, what do you 
know?" He asked her and other fe

!male e'mployees to tilke coins from 
, his pants pocket and threw objects 
Ion the ground that he Insisted the'j pastry, "saying, 'Nothing I like more 
I women pick up.; 
i . The Supreme Court reversed a 
~ lower court decision in 1993, saying 
I that such behavior, constituted a 

"hostile work environment." 
Lawyers on both sides of the issue 

agreed that such cases are on the 
rise. Yet two recent cases, in which 
the plaintiffs were victorious at trial 
but overturned on appeal, under
score how hard it can be to distin
guish between what is illegal sexual 'I 
harassment and what is just plain , 
rude. 	 1 International Company ·of . North-

For example, Debra Black, a 
mortgage broker in Ohio,' was: 

A rough Ba~tle 
Sexual harassment 

'! complaints have surged since 
1990, but few are decided in 

.favOr of plaintiffs, 

Recorded sexual 
harassment cases 

II ResOlved ,in plaintiffs' favor 

16,000 

'90 '91 '92 '93 '94 '95 '96 IMDidkPiEnk COTllars'--...'. 
Source: Equal Employme~t Opportunity I; 
Commission ' , 

I 
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Zaring, a principal in the firm, fre-' 
quently made sexually suggestive 
comments and told her she was 
"paid great for a woman." In the 
court's statement of facts, Mr. Zar· 
ing was described as once grabbing a 
in the morning than sticky buns: 

'while looking plaintiff up and down, 
. smiling, and wriggling his eye. 
. brows." , 

In overturning the jury's finding' 
for the plaintiff, Cornelia Kennedy, a 
judge in the United States Court of 
Appeals for the Sixth Circuit,wrote 
. that the behavior was disturbing, but 
"Title VII was not designed to purge 
the workplace of vulgarity .... 

Consider also the case of Valerie 
A. Baskerville against the Culligan 

brook, Ill. Ms. Baskerville was 
awarded $25,000 in damages after 
endul'ing .. comments and sexualiy 
provocative movements from a 're
gional manager, Michael Hall. 

But Richard A. Posner, the chief 
judge of the United States Court of 
Appeals for the Seventh Circuit, 
threw out the judgment. "Mr. Hall is 
not a man of refinement," Judge 
Posner wrote, "but neither is he a 
sexual harasser." 

Despite the difficulty of proving 
such cases in court, many plaintiffs 
sue in hopes of bringing the behavior 
to light or persuading a defendant to 
settle to avoid adverse publicity. 

That strategy sometimes suc
ceeds. "The irony of these cases 'is 
that what is a good legal defense can 
be a total catastrophe in terms of. 
how you are seen by the public," said 
Stephen M. Paskoff; the president of 
Employment Learning Innovations, 
a management training firm in At
lanta. He has alSo noticed a growing 
number of such cases, adding that 
defendants "can win the battle but 
lose the war." 

a easy· argetsr 
The lawsuit against Mr, Arnell ii

~Il:strates many of these complex. 
Itles. The women involved were not 
willing to discuss the case publicly. 
But none of the plaintiffs are con. 
tending in their suit that Mr. Arnell . 
m,ade unwanted advances or touched 
them. Nor are they asserting' that 
they hit a glass ceiling installed by a 
male..(fominated corporate hierar ,1-3 
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to decide whether the benavtor dechy. And only a smattering of the. for the agency. And many of the scribed in the complaints crossed the accusations involve sexually complaints are not so much that Mr. line into illegality. "People havecharged behavior. (There are com Arnell's abuse is sexually laden as started to look at Title VII for aplaints that Mr. Arnell pretended to ! that it is aimed almost exclusively at broad range of conduct," Jocelyn 
masturbate in front of his employees I women low in the pecking order. Frye, a lawyer for the Women's Leand that he brandished sexually ex- "Mr. Arnell constantly degraded gal Defense Fund in Washington,plicit catalogues.) and abused me and other female I said. "This is a perfect ex~mple ofRather, at the heart of the suit are members of my staff in front of othe.r how an employee can bring actions accusations that what the plaintiffs male employees," M.s. Barbezat said agalns~ an employer, who may have consider to be Mr. Arnell's abusive in her statement. In hers, Ms. CentO just seemed like a bad guy but once 
behavior and fits of' rage - often fanti states, "Whi,le yelling at m..e he started injecting gender found out
salted with sexual references. -I· from. a distance of approximately his behavior was prohibited." were directed at his secretaries sim one inch from my face, Mr. Arnell 
ply because they were women. . asked me how I could be so (exple

The plaintiffs - Lynne Centofanti, : tive deleted) stupid to ask a caller to 
Elizabeth Torres, Geraldine Barbe· 
zat and Roseann Damato - are su
ing on grounds of sexual harassment 
and discrimination. I;:ach is seeking 
$200,000 in damages. They also 
charge defamation and intentional 
infliction of emotional distress. 
. Mr. Arnell; the plaintiffs said,en: 


. gaged in frequent profanity-pep

pered outbursts that often included 

derogatory references to women. 

"On numerous occasions, I heard 

Mr. Arnell say, 'Those women out 

there are [expletive deleted) use· 

less,' II Ms. Centofanti said in a state

ment filed with the lawsuit. 

But Mr. Arnell has strong defend
ers at th~agency.Mr.Arnell·s work. 
often on campaigns aimed at women, 
has brought him into frequent con
~act with female clients. His shop, for 
mstance, developed the tag line "In 

What's mean and 
vulgar may not 
necessarily be 
illegal. 

women we trust" for a, campaign for 
the designer Donna Karan .. He came 
up with the Hanes hosiery advertise
ments that feature the legs of Tina 
Turner. Other clients that market to 
women include Anne Klein, Banana 
Republic and Chane!. Women repre
sent more than half of his senior 
creative staff. . 

"I've gotten more opportunities 
he~e than I have ever imagined," 
saId Susan Conway, a creative direc
tor who has worked at the agency six 
ye.ars. "I have nothing but good 
thmgs to say about working here." 

Sara Arnell,· a principal at the 
agency. and the wife of Mr. Arnell, 
also defended her husband. "I feel 
like he listens a lot," she said. "He 
never criticizes anybody personally. 
He does criticize work, but he would 
never say a person was worthless." 

But for the rank· and· file clerical 
staff,life under Mr. Arnell Is lived on 
egg shells, according to former em
ployees, clients and executives at 
firms thal provide temporary help 

leave his beeper number." 

The Creative Bully 

Management School 


Creative industries generally, and 

advertising in particular, have repu· . 

tations for attracting executives: 

whose unusual talent and drive are 

matched only by their tempers and 

theatrics. Mr. Arnell, clients and sub

ordinates say, fits that stormy·gen· The Particul
ars Areius stereotype, pushing all of his em; 

ployees to perfect their craft. "He is, 
 1. !

, a really intense person," Ms. Conway. was e 1Chief Exe . mp OYEsaid. "We are all' asked to achieve' tOD···'· cutlve,.. excellence here, i1ownto how you . ecember 31,design the note pads." . , 
Mr. Arnell saw such demands as 


part of.his modus operandi. A feature ONE ACCUSATION 

article last summer in American 

Photo magazine about one of his 

campaigns captured an exchange in 

which Mr. Arnell berated his staff for 

its work. The reporter wrote that Mr. 

Arnell said his outburst was part of 

IIa good opportunity to spread a little 

healthy fear among the crew." 


Several people said that Mr. Ar; 

nell's male employees sometimes . 

took as much abuse as the women.' 'f 

One former employee, who sPoke 

only on the condition that his name 

not be used, described an incident in. 

which one of Mr. Arnell's male per~' 

sonal assistants was forced to sit: 


. under a desk as punishment during a· 
meeting. 

Mr. Arnell's lawyer, Ms. Ellis, said
that her team would show that Mr. I 
Arnell, whatever his conduct, did not· 

violate the law. In her motion to' 
 I 

dismiss the lawsuit, which is pend· 

ing, she cited the right to free speech: 

in responding to the plaintiffs' defa-' 

mation and emotional distress·· 

claims: "As case law demonstrates,: 

words like 'stupid,' 'useless,' 'worth·· . 

less' and 'incompetent' constitute· 

nonactlonable, protected opinions.', 


. These words fall into the category of 

rhetorical hyperbole and vigorous 

epithets that courts have held state 

opinions rather than facts." 


The motion continues, "Taken as a 

whole, the character of this conduct;' 

even if true, is not 'atrocious,' 'be

yond all possible bounds of decency'

and 'utterly intolerable.' " 


Absent some out-of-court settle

ment, it wUI be up to a ju~~e o~ a ju!}' 


Would a) 
.. l.. _ 



.' . 
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its"authenticity. '. 
SOto said Tuesday night that heEngIIS- h -onIy mem'0 •. ·.1 hadn't received a response. 

, . '. 1 "We are looking into" this," 

gl-~]jen'. to empl;:o~ee,S·
.. 
, " 1 

By MIMI WHITEFIELD . 
Herald Business Writer 

' .. The:. Sp<l!1is~A.m.eri.can
League Agamst DIScflmltia~ 
tion has taken issue with a 
memo apparently issued by a 
Miami air leasing company
that says English is the only
acceptable language in the 
workplace.. . 

Osvaldo Soto, chairman of 
. SALAD; said he received a 
copy of a memo last' week 
sign~d by George B~tchelo~, 
preSident of Ill;t~matlonal AIr 
Leases, that saId: . 
.' "Our company policy has. 
been and continues to be that 
no language other than Eng
lish is to be spoken.during the 
workday. We are an.American 
company, in Amenca, and 1 

expect our employees to speak
English whether at their desks, 
in the hallways or cqmmuni
cating with each other bytele- '. 
phone."


Soto said 

he sent a let

ter to Batch

. elor last Fri
day stating
that he' had 
received 
• • t his 
incredible 
memo that 
appears to 
be. yours"
and asked i 

for immedi- Batchelor 
ate confirmation or denial of 
-""j 

said' Michael Henrickson, an
:' att!lmey for- Int~I!lati~nal Air 
i Leases. "Our {'OsItion IS not to .
i comment at thIS time," , 
, Soto, a lawyer, said he views 


English-only policies in the work

place as 'a violation of First 

Amendment and privacy rights.


, . " "It'smy contention. that, even ,'" , 
though English iSJhe language of 
this nation, Spanish is a benefit 
to this community and speaking 
not just English but two or three 
languages is intrinsically tied to 
the economic future of this
area," . 

( The memo received by SALAD 
said an English-only policy
spelled out previously by Batche

, lor had been ignored 10 recent 
months and stated, "I will con
tinue to pay my employees in 
American money, not pesos, but 
unless there is an immediate and 
continuing improvement, 1 
intend to cut all vacation time in 
half," , 
. "I fou(l.d this to be insu~ting.·· 

Soto said. "If this is true, it's sad 
really." 
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DUPONT CO. 

Class-Action Status Sought 
In Conoco Texas Bias Case 

Lawyers for five black and Hispanic 

plaintiffs who claim they were discrImi

nated against by Conoco Inc.• a unit Du

Pont Co., said .they will seek class-action 

status in a lawsuit filed this week. The suit, 

filed Monday in a federal court in Dallas. 

alleges racism at Conoco-branded gasoline 


.	stations· and convenience stores in North 
Texas. The original complaint details two 
incidents of racist remarks and violence 
that allegedly occurred in 1995. Hal Gilles
pie. lead attorney for the plaintiffs, said 
his clients£ontacted the company after the 
incidents occlirred but "were unable to . 
resolve the issues at that time." AConoeo 
spokesman said the company has yet to be 
served. but "is taking the allegation Very 
seriously." He said Conoco has started an 
investigation and is going through cus; 
tomer complaints received since January 
1995. The spokesman noted that the com
pany owns and operates 20 of the 374 
Conoco-branded outlets in North Texas. 



.' , 
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Sex Discrimination ' 

Punitives Under 1991 Rights Law 
.:. '.' "Not Subject to Heightened'Standard' ongress did not intend punitive damages autho

rized under the Civil Rights Act of 1991 to be limCited to extraordinarily egregious employment dis- ' 
crimination cases, a divided,U.S. Court of Appeals for 
the District of Columbia CirCuit has ruled. 

Judge David'S. Tatel found a lower ,court erred by re
fusing to allow consideration of punitive damages to go 
to the jury that determined the American Dental Asso
ciation discriminated against top-ranking employee 
Carole Kolstad on the basis of sex in violation of Title 
vn of the Civil Rights Act of 1964 (Kolstad v. American' 
Dental Association, CA DC, No. 9~7030, 3/21/97)., 
- Also on March 21 the U.S; Court of Appeals for the 
Second Circuit issued Luciano v. The Olsten Corp., 
which found "nothing" in the text of the 1991 civil 
rights law "hldicates a heightened standard was meant 
to apply to Title :vn cases" (58 DLR A·9, 3/26/97). 

"By our decision today, we do not suggest that evi
dence sufficient to establish liability under Title vn for 
intentional discrimination will always sustain an award 
of punitive damages under section 1981 (a)" of the 1991 
civil rights law, Tatel wrote. , " ' 

, For example,,in a hostile work environment situa
tion, evidence of employer liability may not be enough 
to show that the employer "maliciously or recklessly 
permitted the offending conduct," the court said. And 
the, 1991 civil rights law, itself, already excludes puni
tive damages in disparate impact cases, the court noted. 

~'Decisive to Us, however. is Section 1981 (ars plain 
language, which tracks the standard, that courts,~ad 
previously established for the proof, required to suStain 
awards of punitive damages und,er other f~eral, ci~ 

,ri,-h~ statutes:' the majority wrote. " " , 

Punitlves for ~nren.Varfety' Claims? Disse~ting Judge 
Stephen F. Williams objected to the majority's finding 
that "in a Title vn suit the minimum standard of evi
dence for punitive damages is, with narrow excepti9ns. 
no higher than the standard for liability." ' .. ' 

. .' I 

~ /' Z
" 

" 



. Williams warned that ~'the upshot of the majority's 
view is that punitive damages are available in evety 
ease of garden-variety Title vn discrimination, except- ' 
ing only a few rather unusual ones.'" ", " .: ; 

Section 1981(a) of the 1991civil rights act authorizes 
punitive damages for intentional discrimination under 
Title W, and under Section 1981(b)(I), punitives are 
recoverable if a plaintiff demonstrates that a defendant 
"engaged in a discriminatoty practice ••: with malice or 
with feckless ,indifference to the federally protected 
rights of an aggrieved individual." , 
. , The law caps punitive and compensatoty awards at 
between $50,000 and $300,000, depending upon an em
ployer's size..,",; ,', " " 

,'~-a~-P~:Job' ~;.uon. A juty decided the 
Chicago-based ADA intentionally discriminated against 
Kolstad based on her gender when it denied her a pro
motion and instead promoted a maie . colleague for 
whom the association had written a "cut-and-paste" job 
description based on the man'~, qualifications, Tatel 
wrote.,· , " 

The job in question was the second-highest ranking 
position with the ADA's Washington, D.C., office. Tatel 
said the evidence indicated that the male applicant had 
been preselected before the job opening was posted. 

In Kolstad's subsequent Title VII claim, "the district 
court denied ADA's motion for judgment as a matter of 
law" but dismissed Kolstad's claims for, compensatoty 
and punitive damages, finding the evidence insufficient 

. to support them," the couf1; wrote. The juty found ADA 
discriminated agaiQ.st Kolstad and awarded $52,718 .in 
back pay. ' . ' 

The district court denied· Kolstad's motion to be 
placed in the job she was denied, and held that she,was 
not entitled to further equitable relief or attorneys' fees 
"because she failed to prove 'to the court's satisfaction' 
that she was a victim of sex discrimination,' .. Tatel 
wrote. .. , 

Kolstad appealed, arguing that the district, court 
erred in refusing to allow the juty to consider a punitive 
damages award and in denying her request for rein
statement and attorneys' fees. ADA cross ap~ed. ' 

. . ," . 

DiscrimInatory Intent Tatel noted that pre~election of 
a job candidate is relevant to the question cif discrimi
natoty intent and tends to discredit an employers argu
ment that discrimination was not at play in an employ
ment decision. 

The majority decided that because sufficient evi
dence was introduced' to permit the juty to conclude 
that Kolstad proved intentional sex discrimination, "the 
district court should have instructed the juty that upon 
the requisite finding-malice or reckless indifference to 

. Kolstad's righfs.-.:-it could consider a punitive award." 
, "As both the Supreme Court and this court have ex

plained, evidence that suffices to establish an. inten
tional violation of protected civil rights also mar suffice , 
to permit the juty to award punitive damages, ... Tatel 
wrote, referring to the high court's 1983 decision in 
Smith v. Wade (461 U.S. 30)., . ..';, . 

Tatel quoted with approval from a D.C. Circuit deci
sion he wrote in 1995, which held that evidence suffi
cient to establish an intentional violation of 42 U.s.C. 
Section 1981 may also be sufficient for a jUty to award 
punitive damages (Barbour v. Merrill, (67 FEP Cases 
369; 68 FEP Cases 126). 
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"(W]e hold that the standard of proof required to 
sustain awards of punitive damages under [the 1991' , 
statute] is the same as that previously:established for 
punitive awards Under" under 42 U.S.c. Sections 1981 

.and 1983, two Reconstruction-era civil rights statutes, 

. Tatel ruled. ' . ~.' 
The court also noted that the legislative histoty of the 

1991 civil rights act cited a 1987 decision of the U.S. 
Court of Appeals for the First Circuit, which rejected 
the notion that something more than intentional dis
crimination is needed for a punitive damage award in a 
race discrimination claim brought under Section 1981 
Rowlett v. AnheuSer-Busch, (44 FEP Cases 1617); .'. 

The D.C. Circuit majority also remanded for recon
sideration Kolstad's claims for additional relief and at
torney's fees~' 

The majority decision was joined by Judge Patricia 
M. Waldo 

, . . . . 

E'xpIraUon of Consent Decree. According to Jo~eph A. 
Yablonski, of the Washington, D.C., law office of Yab
lonski, Both & £4elman, which represented Kolstad, 
the punitive damages question addressed by the D.C. 
Circuit is "not fully developed" by the federal appeals 
courts. 

He questioned Judge Williams' assertion in his dis
sent that evety other sister circuit to consider punitives 
under Section 1981(a) has demanded a "more culpable 
state of mind for punitive damages than. the.ordinaty in- , 
tent necessaty for a violation of Title VII." The five 
cases cited by Williams either involve court dicta or are 
somewhat ambiguous on the precise question ad
dressed by the D.C. Circuit, Yablonski said. 

In any case, "I don't know what a garden variety dis
crimination case is, but if there's any such animal, this 
ain't one of them," he said. Kolstad's case "involved the 
highest level of authority" at the ADA. ' 

"The top officials engaged in the process of cUtting 
and pasting a job description and then not telling the 
truth about it," he said. According to Yablonski, the 
ADA was operating under a consent decree to address 
sex discrimination and failure to promote women dur
ing the seven years prior to when Kolstad sought the 
job,and "this was the veIl' first high level post that 
opened up" after the decree expired. 

The law firm representing the ADA declined com
ment. 

3-27·97 

http:1418-2693/97/$0+$1.00
http:agaiQ.st


---

3-27·97 COPYRIGHT 0 1997 BY THE BUREAU OF NATIONAL AFFAIRS. INC., WASHINGTON. D.C. .DLR 

- ... ' ..-~-. 

DiSabilities Discrimination 

Federal Courts Deny Trio of ADA Claims 

For Failure to Raise Prima Facie Case 


Three federal district courts recently granted sum

mary judgment to employers defending claims un

der the Americans with Disabilities Act, finding 


that the plaintiff in each case had failed to raise a prima 

facie case of disability discrimination. 


A former football referee who was fired for alleged 

poor performance failed to raise a factual issue that he 

was "regarded as disabled" because of obesity when all 

parties agreed that his weight does not prevent him 

from w9rking at other jobs, the U.S. District Court for 

the Northern District of illinois ruled (Clemons v. The 

Big Ten Conference, DC NIH, No. 96 C 0124,2/19/97) . 

. A chemical company employee who Violated a 


return-to.work agreement by driving while intoxicated 

has no ADA claim based on the alleged disability of al

coholism, a federal district court in Texas ruled, finding 
 Ithat the plalntiff's breach of the agreement justifies dis

charge (McKey v. Occidental Chemical Corp., DC 

Texas, No. G.96-170,2/28/97) . 

. . An ADA plaintiff is "equitably estopped" from claim-. 

ing that he is a qualified individual with a disability 

when he is receiving Social Security benefits on the pre

sumption that he is unable to work because of disabU

ity, the' U.S. District Court for the Middle District of 

Florida decided (Thomas v. Fort Myers Housing Au

thority, DC MFla, No; 95-332-ClV-FTM-17D, 2/21/97). 


.. l : 

Obese Referee Not DIsabled. 'Lorenzo Clemons is an 

African American who was fired from his part-time job 


. as a referee for Big Ten Conference football games in 
19~4. From 1988 through 1993, Clemons had officiated 
approximately II' games a year as an umpire on a 
seven-member crew of officials. Clemons weighed 235 
pounds when initially hired, but in the early 19905, his 
weight fluctuated from 270 to 285 pounds. League offi
cials warned Clemons that he must keep his weight 
down in order to retam his job. While Clemons worked 

, as a Big Ten referee, he held other jobs, first as a sales
man for Kimberley-Clark Co. and then as a staff person 
in the Cook County (Ill.) Sheriff's Office. '. 

The Big Ten rates its officials' performance over the 

course of a season in order to, upgrade their account

ability and to better quantify their performance, accord

ing to the U.S. District Court for the Northern District 

of Dlinois. Among the criteria used by the conference 

are: appearance and physical condition; position. cover

age, and movement, consisten~, common sense and 

judgment, poise, decisiveness, and game- control; and 

relationship with coaches, players, and others. , 


. L 

2 



. In 1988, Clemons Was ranked 21 among 41 officials. 
However, his rating dropped in the early 1990s. In 1990, 
Clemons was ranked 36 among 44 officials and was told 
that he should lose 20 pounds; in 1991, Clemons was 
ranked last among 49· officials, and. the wri~en com· 
ments on his evaluation cited "appearance, gaining 
weight." Although his ranking 'improved slightly in 
1992, Clemons was ranked 43 out of 45 officials in 1993 
and placed last among the six umpires for Big Ten 
games.. .. . 

At the end of 1993, league officials told Cleri.'iqris. that 
be must report to the annual referees' clinic in August 
1994 weighing 270 pouncJs or less. He was placed on 
probation and warned that if his performance did not 
improve, he .would be released from the roster of foot
ball officials. WhenClemon,s showed up in AUgust ~994 
weighing 'at ~east 285 pounds, the Big Ten conference 
canceled his contract for the 1994 season•. , .' . 

In rejecting Clemons' claim' under the ADA. Judge 
William T. Hart held that the plaintifrs argument that 
be was "perceived as disabled" because of obesity must 
fail because he cannot show that Big Ten conference of· 
ficials perceived that Clemons was substantially limited 
in the major activity of working. Indeed, Clemons con· 
ceded that he worked without interruption at full·time 
jobs other than football referee and that his weight did 
not hinder him in working at other jobs. Pointing out 
that football official is a "single job" rather than .a 
"class of jobs" as discussed in regulations interpreting 
tbeADA. the court concluded, "[Clemons] cannotdem· 
onstrate that he was regarded as disabled on the basis 
of a specific job of his own choosing," 

The court also rejected Clemons' race discrimination 
claim under Title VII of the 1964 Civil Rights Act, hold
ing that he cannot show that his job performance was 
adequate when the Big Ten canceled his contract. . 

Martin P. Greene of Greene and Letts in Chicago 
represented Clemons. . . . . 

Mark E. Furlane 'of Gardner, Carton & Douglas in 
Chicago represented the Big Ten Conference. 

Misconduct firing Upheld. In the Texas case, plaintiff 
Jimmy Dan McKey alleged that Occidental Chemical 
Corp. unlawfully discriminated against him on the basis 
of alcoholism when it fired him in June 1995 following 
anoff-duty auto accident in which'McKets blood.~co
bQllevel was 0.314, more than three times the state 
minimum for intoxication. . ' . 

Approximately two years earlier, McKey had .been 
referred to the company's employee assistance program 
for suspected substance abuse problems and in January 
1994, he had signed a return-to-work agreement in 
"'ruch he prOmised to abstain fr9m alcohol and to at
tend therapy sessions. Failure to comply with the agree
ment was cause for immediate discharge, 

In granting summary judgment to Occidental Chemi
cal, Judge Samuel B. Kent emphasized that the ADA 

. does not make alcoholism a "disability per se" and that 
~,~ failed to show that his condition substantially 
Iitnits a major life activity. "By his own testimony,
\M~ey'sl ability to hear, to speak, to breathe, to learn, 
~liftthirigs;~ ~ ~ ~d perhaps most importantly, to. hold 

own ajob, have not been impaired by alcoholism," the 
~,wrote. "Because [McKey] is fully able. to perfQrm 
~basic functions, i.e., these major life activities, his 
:~1ism d~~ not qu~ as a disabili~ un~er. .. th., 

, """ .. . .....' ~ 

Even ifMcKey could establish a'prima facie case, the' 
court added, Occidental had. a legitimate,' non
discriminatory reason to fire him based on the return
to-work agreement. "The ADA specifically provides 
that an employer may hold an alcoholic employee to the 
same performance and behavior standards to which the 
employer holds other employees 'even if the u~satisfac
tory performance is. related to the alcoholism of such 
employee: .. the court observed. "[T]he statute clearly 
contemplates distinguishing the issue of misconduct 
from an employee's statuS as an alcoholic. To find oth
erwise would force employers to accommodate all be
havior of an alcoholic which could in any way be related 
to the alcoholic's use of intoxicating beverages; behav
ior that would be intolerable if engaged in by a sober 
employee or, for that matter, an intoxicated but non
alcoholic employee...· 

Sean P. 'tracey of Appfel & Tracey in Alvin, Texas, 
represented McKey. .." 
. Holly Harvel Williamson of Uttler, Mendelson, Fas
tiff, TIchy & Mathiason in Houston represented. Occi· 
dental Chemical Corp •. ~ . 

InconsIstent Positions. In the case from Florida, Judge 
Elizabeth A. Kovachevich agreed with Fort Myers 

. Housing Authority that former employee Chilton Tho
mas has no ADA claim because he applied for and is re
ceiving Social Security disability benefits based on the 
pres~mptiQQ that he was completely.disabled and un
able to work. 
.. In his ADA .suit,Thomas had. claimed. that .F:MHA 
failed to accommodate his w9rk-related back injury and 
then fired him in violation of the ADA. Some six months 
after his discharge, Thomas applied for and began re
ceiving Social Security disability benefits. . 

"A majority of courts have held that if an individual 
files for and receives Social Security disability benefits 
based upon the presumption that he was completely 
disabled and unable to work, that this action estops the 
individual from raising a claim under the ADA." Ko
vachevich wrote. .. • •• The Court finds that under the 
circumstances of this case, [Thomas] is equitably es
topped from asserting he is a qualified individual with a 
disability under the ADA." .' 
. John D. Mills of Ft. Myers, Fla., represented Thomas. 

John F.Potanovic Jr. of Henderson, Franklin, Star
nes & Holt in Ft. Myers represented the housing author
ity. 
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Sex Discrimination 

Jury Awards $303,000 to AARP Employee 
Who. Clcllmed Retaliation for Sex Bias $uit 

. " . ~ .. 

Ajury of the District of Columbia Superior Court 
March 20 awarded $303,000 in back pay and dam
ages to a female employee of the American Asso

ciation of Retired Persons who alleged that the em
ployer retaliated against her for filing a sex discrimina
tion suit. ,,' '. . , 

The jury awarded Beth S:mith $2~000 in back pay, 
$1,000 in compensatory damages, and $300,000 In pu· 
nitive damages ,after finding. that AARP had retaliated 
against her after she filed sUit in 1995, said attorney 
David Cashdan, of Cashdan & Golden in Washington~ 
D.C., who represented Smith' (Smith v. American Asso· 
ciation of Retired Persons, DC SuperCt, No. 95·CA· 
1~68,-3/20197). ' ..... 
. AARP plans to contest the jury verdict, said Usa 

Davis, the association's director of media relations. 
Davis emphasiz~d that the ju,ry found no sex discrimi· 
nation by AARP in its failure to promote Smith. "We 
firmly believe that there was no discrimination and the 
jury backed that up," she said. "We certainly pride our

. selves on a fair employrrient: standards record and our 

. record speaks for itself. It 
The jury also did not' find in Smith's favor on her 

claims of aiding and 'abetting against Stephen Cablk, a 
named defendant, said Cashdan. Smith still works for 
AARP, according to Davis . 

. In an amended,' complaint, Smith alleged that after . 
she filed her sex bias suit, AARP retaliated by rating her 
1995 performance as "requiring improvement" and by 

, 	denying her a salary increas~. Smith also alleged that 
the lawsuit was referenced in· her evaluation and that 
she was cited for needing to improve her attendance, 
even though she received approval to take time off to at
tend proceedings in the case. 

Judge Henry H. Kennedy Jr. of the District of Colum
bia Superior Court had denied AARP's motion for sum
mary judgment in January 1996., . . 

Smith began Working for AARP's management infor
mation systems operation department in 1989, and for . 
four years held a supervisory position in charge of tech
nical support staff. She was demoted to a nonsupervi- . 
sory analyst job by Cablk, an AARP director. Smith ap
plied for a supervisory posi~on, but AARP selected a 
male candidate instead. The ~sociation argued that the 
department was 'reorganized and that functions shifted 
because there were different needs, Davis said. 
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Arbitration 

SEC Commissioner Says Indusby .Panels 

Nol Qualified to Handle Job Bias Claims


, ,'S ecurities and Exchange Commissioner Isaac Hunt 
asserted March 24 that "seCl;lrities industry
dominated panels are '. . . uniquely unqualified to 

arbitrate employment discrimination claims, particu
larly when those claims involve gender or race discrimi
nation." . 

Criticizh,g the Duuid~tory arbitration of such claims, 
Hunt, In an interview with BNA, called for the creation 
of another system to handle them. 

Questions surrounding the mandatory arbitration of 
employment discrimination claims in the securities in
dustIy are being considered in several quarters. Cur
rently, a broker is required, pursuant to his or her reg
istration with the· National Association of Securities 
Dealers·Inc. on Form U-4, to resolve employment
related claims, including discrimination claims, through 
NASD arbitration. 

However, the NASD is in the process of considering 
recommendations by its arbitration policy task force to 
improve the arbitration of employment discrimination 
claims, among other matters. In February, Reps. Ed
ward Markey (D-Mass), Anna Eshoo (D·Calif);-and 
Jesse Jackson Jr. (D-I11), in a letter to the SEC Chairman 
,Arthur Levitt, questioned the use of Form U-4 to require 
arbitration of employment discrimination disputes, say
ing it may exceed the authority conferred to the NASD 
and the other self·regulatory organizations by the 1934 
Securities Exchange Act. 

Markey March 6 introduced legislation, the Civil' 
Rights Procedures Protection Act (HR 983), that would 
prohibit employers from using their own employment 
contracts to mandate the arbitration of disputes arising 
under the discrimination laws. 

Levitt, responding to the February letter, com
mended Markey for "bringing this important po~cy is
sue squarely before the Congress." He said that the law
makers' question about the scope of .SRO authority 
"has no clear answer," but added that he believes the 
SEC should give the NASD the opportunity to address 
the task force recommendations before takihg action. 

Separately, Equal Employment Opportunity Com
mission Legal Counsel Ellen Vargyas said the EEOC be

. Iieves the Form U-4 agreements violate the civil rights 
laws. 

Preserve 'Their Day In Court.' "People should not have 
to give up their day in court in order to obtain employ
ment in the securities industry," Hunt told BNA. That, 
i~ effect, is what happens when registered representa
tlVes agree to the conditions of the Form U-4, he con
tended.. 

In addition, Hunt asserted that securities industry
, dOminated panels are uniquely unqualified to arbitrate 

employment discrimination claims. "If you look at the 
makeup .of the industry, you're not going to have the 
most diverse group of employees and employers in the 
world," he commented, adding, "They have very little· 
experience ,in these areas of the law." "For those 

reasons; •.• we need to devise another system for the' 
handling of employment discrimination claims, particu
larly where race or gender is involved," Hunt Col'1~' 
~~d" '. , 
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Women's Bureau 

Women's Participation In U.s., Workforce. ' 
At All-lime WIgh, Labor Department Reports

; , ~ . 

The i990s saw' btack women enter,'highu';'a~ 
managerial and professional jobs in record num~ 
bers, but Hispanic women were still· likely to hold 

low-paying service jobs, the department's Women's Bu~ 
reau said in three separate fact sheets. '. _. _.;' . ' " 

. The bureau found that more black and Hispanic 
-women are in the u.s. labor force than ever before, but 
that most women continue to earn less than their male 
countelparts. :- . 

.; 
Ida Castro, the director-ciesignate of the Women·s . I 

Bureau, safd the information in the three fact sheets 
confirms that working women of all races. are finding 
opportunities in the labor force, but added that the data 
also illustrates the importance of getting education and 
training. "The real challenge will be making sure they 
get the skills they need to prosper in the 21st century," 
she' said.', ' . 

Most of the statistics contained in the fact sheets are 
from the Labor Department's Bureau of Labor Statistics 
and the u.S. Census. 

By the Numbers. Some 7.6 million black women were 

part of the u.S. labor force in 1995, more than ever be

fore, the bureau said in its fact sheet Black Women in 

the Labor Force. The bureau expects that trend to con

tinue as BI.5 projects that 9 million black women will be 

labor-force participants in 2005. 


Some 1.5 miilion black women in 1995 held higher- ' . 
paying managerial jobs, a 75 percent increase from the 
863,000 in 1985. the bureau said. In 1995, black female 
professionals were employed mostly as registered 
nurses, elementary school teachers, social workers, ac

. countants. and prekindergartenlkindergarten teachers. 
Some 2;7 million black women in 1995 held positions in 
technical, safes and administrative support occupations. I 

Despite this progress, the bureau said black women 

in general "face various stem realities." In 1995, black 

women who worked full time earned 85 percent of. com

parably employed white women, 86 percent6f similarly 

employed black men, and only 63 percent o(what white 

men earned. Black women are nearly three times as 

likely to live in poverty, and twice as likely to be unem
ployed as white women, the bureau said. ' 


Women ofHispanic origin continue to have a lower 
participation rate than white and black women in terms 
of labor force participation, according to Women ofHis
panic Orjgi~ in the ,Lq."Or. Forc~,However, the. bureau 
'expectS to see a dramatic increase in the number of His
panic women in the workforce. The number of Hispanic , 
women in the labor force is expected to increase to 7 
million in 2005, from 4 million in 1992. , ' 
. Nearly 40 percent of Hispanic women workers in ! 

1993 worked in retail sales, as secretaries or cashiers, 
the bureau said. Hispanic women were much more 
likely to be employea as operators, fabricators. labor
ers, and service workers, and were less likely to be em
ployed in management or speciality jobs with the higher 
salaries than non-Hispanic women. .. . 

Hispanic women who worked year-round, full-time 
in 1991 had median annual earningS of $16,200, nearly 
80 percent of what similarly employed non-Hispanic 
women earned, according to ~he bureau. ' . .. 

More ManagerS, But Not_ CEOs. The employment of 
women in management has greatly increased since the 
1980s. especially for black and Hispanic women, butthe . 
management jobs are not likely to be the top corporate . 
spots, the bureau said in Women in Management. The 
term "managemenr' is abroad category, the bureau 
noted, ranging from fast food managers to chief execu
tive officers of large corporations. . . . 

In 1995. some 7.3 million women were employed in 
managerial jobs, an increase of 31 percent since 1988 . 
Women are more likely to hold executive or managerial 
posts in fields dominated by women. such as the service 
industry. Women managers are less likely to be em-_ 

ployed in -manufacturing, co~ction, transportation.
and public utilities. - , , . , ' 

The bureau also reiterated the 1995 findings of the 
Glass Ceiling Commission that found women hold less 
than 5 percent of top corporate positions (51 DLR A-I • 

. 3/16195). . . _ . 
. Weekly earnings of women in management positions 

continues to be below that of male managers, the bu
. reau said. In 1995, white and black women managers 

were making less than 70 percent of what male manag
. ers made. Hispanic women fared the worst, the bureau 

said. The earnings of Hispanic women managers aver
aged 58 percent of white male's earnings. 

For more information or to obtain a copy of "Facts on . 
Working Women" call 800 827-5335 or visit the agency 
web site at: www.dol.gov/dol/wb/ 

www.dol.gov/dol/wb
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THE FEDERAL DIARY 

Leaping Into Retirement 

By Mi)<e Causey .operation. He's been getting out 
W~ Post SWfWriIAer the word for 20 years and his 

official conduct has been above 

Eariy retirement is like' reproach. Off-duty, however, he 
bungee jumping. It's not lives in a fantasy world where he is 
for everybody, but some the quarterback for the Notre 

folks can't wait to try. Dame football team. 
Early retirement isn't popular Housing and Urban 

in government (the typical fed Development's Duane McGough 
leaves at age 61) unless Uncle is retiring after 39 years with 
Sam tosses in a buyout. , Uncle Sam. most of them with 
Stand-alone early-outs aren't HUD and predecessor agencies. 
popular. He's been responsible for tlte 

Some federal workers say American Housing Surver since it 
,they will take early retirement' started. Colleague Ron Sepaaik
when and if (ha!) Congress 	 ' . THE U\SHISGTOS POSTTHlRSDAr. ~hRCH 27,1997 	 eliminates the penalty for says everybody who worked with 
retiring early. Most feds take a' 2 McGough is better for the 
percent pension hit for each year experience. 
they retire before age 55. The' Results Update 
chances of Congress waiving the Key personnel involved in 
penalty are slim and none. By developing their agencies' 
the time it happens, everybody strategic plans. which are due 
who is interested-no matter Sept. 30, will be glued to the TV 
how young ther are todav-\~iu :let Wednesday for a special 
be too old' to take advant~ge of . satellite broadcast on the " 
it, or care. ; subject. The broadcast \\;11 . 

But like eager bungee jwnpers, feature Vice President Gore. 
some feds say they would retire Sen. John Glenn (D-Ohio) and 
tomorrow (penalty or no penalty) Rep. Richard K. Arme)' 
if Uncle Sam would open the (R-Tex.). They will explain what 
early-out window. During such: Congress and the White House 
times, employees can depart on expect in the way of strategic 
immediate pensions if they are at planning. mandated by the 
least age 50 \\ith 20 years of Results Act of 1993. The 
service, or at any age (for some 90-minute broadcast will begin 
that is as young as 43) if they at 1 p.m. EST. For details on 
have 25 years in government. how to tune in, can the Office of 

Most agencies have the Personnel Management Bulletin 
authority to offer early : Board System \;a modem at 

. retirement. They no longer have 202-606-4800. or check out 
to get permission from Congress' OPM's Web page at . 
or the Office of Personnel httP:!h!'u'u'.oPIII.golJ. 
Management. In most ca~s. the Diversity I)ay 
early-out authority is due to The Food and Drug 
e>.-pire in September. The last Administration's Center for Drug 
agency granted early-out Evaluation and Research will have
authorit}' was Fannie Mae, which, 
got the approval:in mid-February, its ~di\'ersit~· day" observance 

Because earlr-outs are so April 8 at the Parklawn Building 
unpopular, many, agencies conference center in Rockville. 
haven't even informed Speakers will include Evelyn 
employees that the possibility White, Health and Human 
exists. But anybody can ask, and Services: Michael Friedman, . 
some downsizing agencies would FDA: Janet WoodcOck, director 
jump at the chance, especially if of the center; Asuatha Chiang, 
it meant they didn't have to pay office of Sen. Barbara A. . 
buyouts. It is one thing for an l\likulski (D-Md.); and Luwanda 
agency to tell you it isn't '. Jeokias, office of Maryland Go.... 
interested in offering early-outs.: Parris N. Glendening (D). For

I But if.it tells you it can't do details, caU 301-594-6645. 
it-because of Congress, OPM . T/lur.sday, Milrcll27. 1997 

'lor whatever-it is probably 
! fibbing big-time. FOR MORE INFORMATION ~ 

l 
I People To read lwo u'I!eks' worth of 

Steve Guiheen. one of the verY' Fede,ral Diary columns, click on 
best in the business. is retiring' tire, above S)'mbol Olr thefronl 
from the General Services page afThe Post's Web site al 
Administration's public affairs wu'w.u'Oshiltglolipost.com 

" . . ------------.:.-- -----' 

http:wu'w.u'Oshiltglolipost.com
httP:!h!'u'u'.oPIII.golJ
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" 

TOP LIlT, _ ToW, _ Is QIInoso._, Is \he 

flist~_~~atln1no. 

BOn'OM un, SUnny Lee, who ~ iKor9M, was '8Uf"PI'Iaed by

\he ~ olio _ on c:ampu$, _, Phuona Phain. a 
__.-. tells _to ".topboinll 
seJ:ft5h." LUf, PhId X. ChBn, aIio VIetnamese. edIta tDe 
~,-1I,'.Id ..... lIUIII>Drisafllrniallveaotlon. 
rather trian how It 'affects other m'lnorlty groups, ,I 
wouldn't think how 11 affects all' Asians. I wouldn't 
think that big. I would extend It to my friends. 1 would 
say Khang and' Nbat are qualltled. And If they didn't 
,get In and they're Qualified, 1 would be bumined." 

For Asian-Americans the issue often comes down'to 
this: 00 they lOOkout for their own interests? Or do 

, they broaden their sense of community to Include the . 
interests of African-Americans and Htspanlc~? It Is a 
partiCularly dlltlcult·questlon for whai continues 'to be 
a largely 'Immlgrant population, already spilt alOll8, 
ethnlc,'generatlonal, lIngUistic and Income lines. ' 

At ,one end are Chinese--AmerlcanS 'and Japanese-: 
Americans who have haen In the United States tor a 
century and whOse income' aJ.ld educatlonal levels ·are 
above the national average, At the other economic end 

, are Vietnamese,. Laotians and Cambodians who came 
'as refugees In the 1970's and 1980's; many of them are 

:,; illiterate In their own langUage. In the vast middle: the 
"Chinese, Koreans, Indians, Filipinos, many of them pro

fessional. who have come to the Unlted states since 
·,'·1965,'The difference In opinions over affirmative action 
,"w alsO be heard at the dlnDer table: between u.e par- ' 

,ent who mixes only with fellow Imriltgrants and the 
chUd who attends a college with a diverse student body. 
, ,CAnd willie Asians are not the only 'minority ImmI
grant ,group In this country with suc,h divisions, their 

, , 

disp;oportl.m~telY htgj, numbe;S In htgj,er education 
and their resulting excluston trom r8ce.based atfirma
tlve action initiatives do serve to 'put them In a special 

· position. ManY,belleve that Aslan~Amerlca:ns' .poten~ 
tlal political strength Is weakened by their ,Internal di
visions' " " '.. ' 
"Ev~ at Berkeley, ASian-Americans. are apathetic 


'!or'd1sagr~ with one another," sald Justln Fong. 21, a 

Junior who' has organized buUdlIlJ!'takeovers to itgj,t 

'for atllrmatlve action. "U's very dlfflcult to get any
thing done." ". ' 

, The.1ssue ot,sfflrmatlve lU~tlon in California *5 fur

ther complicated by' the california Civil Rights Inltla· 

tive: ti~'prop6sed stat~ am~dment that would ,ban race.. 

baS<;<! affirmative action In government hiring and con· 

tractlng. The state will vote on it In November. • 


.. :"We' recognIze the' problem with the U.C. system. 
Now'we're helns: excluded because' of affirmative ac
don," said Charles JQrn. executive dlrector of the Los 
Angeles-base4 Korean-American coallt~. which. like 

For,Asian2Americans 
the issue oft~tl, comes 

• • .' t~ • " 

down to·this:' 
Do .they l~~k out for 

""'~.. :tWo\Vittifft~rests? 
.', .' r " . ' . 

other ASlan-A~rlC~. civil rights o'rganlzations, Is 
Itgj,tlng the ameridment. "But at this point, affirmative 
action ts"one way to achieve socIs', and economic eQual~ 
Ity, At thl,; point, for example, If you take a look at the 
managerlal'level.. we're.severely underreprese~ted,'" 

In the 1980's, educntknf seemed to be the one issue 
,that did unlty'Aslan-Amerlcans. , 

COngress ·lIfted ~tr1ngent q~ta's Oll immigration 
from Asia and Latin 'American In 1965 and gove preter
ence, to t~in:lgrants 'c,JoSely related to cItizens. Their 
numbers ln~reased so· much that they now represent 
the largest groups of fore1gn~born 'residents' in this 
country. By the:-1980's, I)lany c~!ldre!, 01 those post

'1965 AlIlan Immigrants hadreacbed,college age and 
/were becoming a growing share or the student popula~ 
tfuns at 'm!UlY of the nation's eUte universities. 

At the time. 'many Asian-American academics and 
advocates charged that institutions Uke Stanford, 
Berkeley, Harvard and Brown were Intormally cap
ping the'number 01 ASian-Americans they.admltted, 

.' ·The universit~es. advc:>Cates said,' were re-erecting the 
~fficlaJ quotas that two 8t!neraUons earlier had kept 
,the growing number of Qualilled Jews from their cam

· puses. The universities largely denied these accusa
tions, arguing Instead that ASian applicants tetided to 

· be concentrated in the sclences and tended not to be the 
oftsprlng of alumni. 

, Between 1988 and 1995, 16 out ot 40 of the complaints 
filed with the Department of Education involving 

· Asian·Americans and admiSSions at ciJUeges or univer.. 
'slUes resulted in deciSions favoring the complainant, 
according to a report by the United Staie. aimeral Ac· 
counting Office released In December, That proportion 

, was far higher than for Bny other racial group. 
Todny. many ASian-Americans say that It I. the al- , 

flrmatlve action policies at public institutions like the 
University of CaUfornla that perpetuate the practlce 
of denying them educatlonal opportunltles thay have 
rightly won. ' , .' ' .' 

"When I was young, I had a hard time getting things 

'I 



because I was Japanese, and now it's the other way 
aroUJ:l<\," said S. Stephen Nakashima, 73, a University 
of Cal1fornhi Regent Who' voted to ban rae&based atflr~ 
maUve actJon. "You're. Japanese, you're doing well, 
and they won't accept you.H 

• 

<lBack then," Mr. Nakashima said, referr1ng to 
American society before atflrmative action poIlcies 
were created in the 1960's, Hthe discrimination was 
against Asians, blacks and Chicanos. Now it's against 
the whites and Asians." 
. The Supreme Court decided last May that race-based 

SCholarships were unconstitutional. In January, Col~ 
orado began giving out only class-based scholarships. 

, University systems in several states also are review-
Ing bow they grant scbolarshlps. And Arizona's state 
W1iverslty system Is considering eliminating race as a 
factor in its admissions. , 

But It Is In Call1ornla, home to 40 percent 01 the 00' 
.lion's 774,000 Asian·American college and university 
students In 1994 (New York was a distant second with 8 
percent), that Asian-Americans must navigate afflrma· 
tive action's polltlcaUy treacherous waters. . 

' .. "28 Ma"n:h 31,1996"· . 

• 

• I . 
· ",.... uri, s. SIophen ~ a ___ GUllo C8IIfomla , tion for those who speak Korean and a Korean-Amert~ 


_ofllepnts, &lip tIIo_ .pUm~-'" '. ' can association for: those Who do nOt. Inside the f(]o()(J 

ArnerIca.n &tudenbI. LUT, Lee Ct.ena:, a laW'student at .~. 'court, students can order Chinese t(]o()(J and sushI. The 

_Y'1o--.. to -.-"'" at an ollie San food court' also Js a -favorite hangout for many mem· 

Francisco hIBh __•Marq W_. tonnei-, bees 01 the live Asian sororities and Iratemltles. while 


,
•proteuor, lWIId lIIIO was denIINi """"" be<:au!ie .... 10 a the tables Just outside are popular among those who 
'. belong to white Greek societies. Una!flUated Asian· 

, , 'Amertcans are parttal to the cafe. ' 
Although Asian-Americans: are only 10 'percent of r Yet there also Is a crosSw.Cultural center on campus 

Camorllla's Population. they make up about a third of' housing three umbrella groups whose purpose Is to 
the undergraduates in the state system. They are the unify Atrlcan~Amerlcan; Hispanic and Aslan~Amerlcan 
18r!ieSt r:adal,group at lrvme, Riverside and the sys- studerlts. And there Is mixing of students even.1n the 
tern's two most competitive universities: U,C,L.A. and carvtngs on a tTee .. on a,eucalyptus,behind the piaza. a 
Berkeley. And In city college systems and In communi· heart Is carved with"Jenn + Thanh,". the latter being a 

" ty colleges across the state, they make up a CUsprOllOr- Vietnamese male name; next to it are the Vietnamese 
· Uonateiy high share of the student pOpulation. Even the and-:EngUsh nam'es ot two women. UXuAn + Marla." 
percentage of Asian faculty, which Is only about 4 per· ' Not'toQ long ago, Michelle Tsul was !Upping 'through 
cent throughout the country. according to the United Old family albums aDd recognized several photos of her· 
States Department of Education, Is about 20 p.rcent In self';';'. at age l';':'ln front~llrvlne's main ilhrary. She 
the University of California. ~ reaUzed that her parents, among the first wave of Chl~ 

Worried about the effects 01 the end of aflirmatlve . nose Iminlgrarits 10 move to Orange County Just as U.C. 
acti~ many educators are groping for ways to ma1n~, 'Irvtne was tounded III 196!), had clear intentions. 
tain'the racial diverSity ot their campuses. Berkeley's ,; ~~y parents ~lted the campus 'because even back 
Chancellor, Chang-Lin Tien. a Chinese-American, ts the then they wa.qted me to study here," said Ms. Tsul. 22, 
only Asian-American head of 'a U.C. campus. (see reo- who last year became the ttrst Asian-American to be 

~-.a... 

:~ed~s:::t~!~~':)a;::nn::~~ ~:n~~eOr:ftr:: el~:du:fe~~d~~!~.~~~~;~~~~~~~:~e~t~ 
PledgOd $1 mllllon annually over five years to help dis- been at irvine since 1972, said many Asian Immigrant 
advantaged youths from. the San Francisco area's famiUes. like Ms. Tsui's, gravitated to Orange County 
major urban school districts 'qUaUfy for ~ntrance. ' ' because of the university: . . 

A 
!. 1be racial makeup ot the campus,reflects 1ri part the 
change 'in' Orange County~()ver the,last two decades ' T IRVINE. th~ un~.versttY's unusuaJ rae.lal trom a largely white population to one with one ot the 

mix has spawned nicknames that, depend most diverse concentrations of Asian. immigrants. 
Ing on wbo tells the Joke, can lie self·mock· Starting In the early 197.o's, Chinese ImlJll8rants settled 
.Ing or resentful. What does U.C.l. stand . throughout the area, followed by Vietnamese retugee• 
for? "'The University of Chine.. Imml-: and Korean Immigrants, who eventuaDy built a Little 

grants" or "The Uniyersity of Civics and Integras," Saigon and a Koreatown In the clUes of Garden Grove 
after the Hondas and'Acunas that are the favorite cars , and Westminster. Irvine 1s also just 50 miles south of 
ot many Aslan.Amertcans on campus, LOs AngeleS's population ot both recent and 'more es-

A wa1k~ay near the student center Is plastered w,th tablished Asian-American groups.·' , 
'a poster In Korean and English; announcing a sports Phuong Pham, 22, a senior who heads a Vietnamese
match between a KorearrAmerican students' associa- ':American students organization, said she Is a minority 



, , 

\ 
, , ' 

among Vletnamese ..Americans in supporting affirma.. 

tlve action. Even though she came to this country only· 

In 1982, after spending her 'early chUdhood In salgonl 

where she and her mother sold matches on the street 

to su.ppan themselves. Ms. Pham said she docs not 

share what she described as her fellow Vietnamese~ 


Ameticans'narrowvlewotcommunlty.. , .,' .. , 

"They tell me, 'We came here wIth almost no English, 


and we've worked hard to be profieient. We're on sur

vival mode. SO how can we think ot other groups?" 
II 
Ms. Pham said. "!.tell them, 'Now that· you're proll- ' 

clent In EnglIsh, stop belDg sel!!sh and work with otti.r 

groups, You should go beyond survival ~ode.· .. . ,. ~;;::: 


Sunny Lee, 22, Immigrated from South Korea at the", .... 

age of 6 and grew up In a largely white In' ; . 

Sa~ Bernardino. Drawn to Irvine's large . 

can populatlon. she ,was surprised to dl~~~er 

with the same length. and style of hair, and a 

the'same first and last name as hers. But perhaps 

surprising, she said.. was tear:ning about the 

stons among Irvine's Asian-American students . 


. Because ot Irvine's lai-ge Immigrant population. 

Asian·Amerlcan students' 'varying levels ot asstml1a~ .. 

tion was one such dlv:tde. ranging from thOse who were . 

"fresh oft the boat" to those who, were so' '~white--' . 


, washed," she said. that they jolned Irvine's wh~te fra~ 

terruUes and sororities, instead ot the Asian ones, ' 


To brIdge those divides, Ms. Lee Is th~ sOcial chair· '. 

.woman of the Asian/Pacific StUdent Associatton,' an .. 
umbrella group.for 19 ot the campus's Asian~Amertcan 
organizations. The assOclation considers itseU nonPoUt~ 

\ leal, although its officers support atttrmaUve action. : 
I "This 'aUlance was'created In 1984 so that the heads 
, ~f the organi.zations would know what the others were ' 

/<ling," she said, "butlt'~ dl!!lcult." '. ",.;' ..~,..,;~~.f:~~~':r,~:':!"'~~~..~~~:.~:::::
\. Perhaps because the ASian-Americans on ca~pus on a 

re poUtlcally dlso(ganlzed or Wldeclded about a!flrma- ·was the small 

've action. Irvine has not e~rienced the protests o~r dents. Despite her :k7 CathoHc 


hlgb SCh~l ~d.her score of 1,200 out ot1"t600 on her. .percent 01 Hlspanlc,stUdents qualified 'til 1990. 32 per- 
ScholasUc'- ~ssessme~t ·'Tes( she: thought, white .and_: cent of Aslins..American. did. The data, which the state 
Asian-American stndents vIewed her as having slipped C:OUects.twtce a decade; are expectectto show a further'They have.the ~to Irvine be<!ause,of af~lrmaUve action, .' <, ':"";: ';,: . rlse,,1n quallfylDg Asian-Americans' for 1995: 

siartlDg for',the sprlJ\g eimiUment of 1998, grades and 
scores on.u.; S:A.T.testalonewlll determine 50 to 75potential 'to be ":A',ND T1iEN. TiiERE a,r,etheR,egents.':.: percent of'students accepted;.compared wlth·the cur'," 	 "",

It ,was Ward Connerly, an' Alrlcan- . ~egt level';, of ,40, to,60.percent. For the remaining slots. 
, ;-. American bUSinessman and Regent who ,admission',officers will-instead weigh' an ~ppHcant's so-so politically powerful' proposed the July vote banning'affirma. cioeconomic·backg~",':/:,"~.>"~:";·~~ '.\,:": ... : . 

. Mr. Nak~~~~:~c:~u':': :~~~:s!:!~ ASlan~~merican Si=~:;r~~~:1!!~~:~~~:::::'::I~~~~:e~on thi~ ~ampus,' 	 Regent. David Lee, a Chinese-.American, voted with a 15 to 25 percentover.alfris~'of A:sian:"':mericansat the 
Mr. eannerly. Mr. Lee has spoken Ilttle about hls.decl- University ol.Californla,and as:oiu.ch .. s'.25 to 35 per
slon, Not sci Mr. Nakashtma. cent increase ,at, Berkeley .~(f"ti.C.LA:'; ,where 75 per~'1a black student said. Because of hts Japanese ancestry. Mr, Nakashlma cent of students wouid be admitted on merit. The num
was interned in a UnUed States Government camp dur~ ber of whites would remain ab9ut the same, but Hispan~ 

. Ing World War II. He graduated' from Berkeley In 1948 Ic students would dip 5 to 15 percent and Afrlcan-Amerl
ts eUmlnaUon like those at U.C.L.A. or Berkeley. In the and beg~ seektng Jobs as a c~ni1fied public. accOun- cans would drop somewhere between 40 and 50. percent. 
all, a small group -of Hispanic'students at Irvine, sup tanto Companies. he recalled. refused tD hire him.' And The report ack90wledges ~at the outcome may not 

rted by advocates from otf campus, held.a huriger so Mr. Nakashima went to Berkeley'~ Boalt Hall School be so stark. But it 1s clear, saId Terry Colvin, a 
trike. But the strlkers end~ up attracting little sup- of Law .. Eventually he bullt a successful law practice spokesman for the University of CaHtornla, that the 

rt among ASJ.an.:American students, many of whom in san Jose: and In 1989 he was appointed to the t1niver~ new polley.wUl boost Asian-American enrollment 
aid they felt alienated by the strikers' extremism. slty ot Califonila's Board ot Regents by former Gov. Litnce T. lzumi, a fellow at the San FranciSco-based 
On a recent evening, about 60 people gathered at the George DeUkmeJlan. ' :. . . Pacific Research Institute who testified at the hearings 

ross..(;wturai center to listen to Ms. Lee and other' Mr. Nakashima sali! the new admission pollcles wlll before the Board of Regents' decision In July, said the . 
stan-American student leElders talk at a meeting for 'concentrate Aslan.Amerlca'ns at Berkeley and U.C.L,A. current race--based poUcles espedally 'harm newer 

the Asianl Pacific Student ASSOCiation. The messages and, shift Atr1C:arrAmerlcan and Hlspantc students to Aslan~Amerlcan ,groups. The newer groups. Uke Viet
iwere hardly poUtlcal; but the Wlderlylng attempt at the other campuses. " . namese or Cambodians, are lum~ in wlth more afflu~ 
jUtllty was clear..Students stood and explained' what !'The y~Ung black and Chicano students should ent~r .ent ASIan-Americans who, if rejected at a public un!
'their organl.zations were doing. inviting others to func the rJght schools~" said Mr: Nakashima. whos~ children versity. can afford to'turn elsewhere, said Mr. Izumi, 
tlons. Four groups lobbied lor membership In the um- and grandchildren also attended the state's public unl- 37, whose grandparents came trom Japan. . 
tJreUa organlzaUon, " verstues. Hlf a young black student gets'tnto Berkeley 'In a study of the acceptance rates ot 519 U.C. Irvine 
\ The next day"Stephanle Essig, 21, 'a blnck blQlogy or' U.C.L,A. and has a 3.4' average. and has to compete. students who applied to the University at california's 
!lajor .from Oakland who was sitting in the African .. against 4,0's, what Is he golDg to do? He can't compete." five medical schools In 1993, the PacifiC Research Instl
\merican student union at the cross-:cultural center. , The University of California guarantees a" place at tute to~d that black and some Hispanic applicants 

, ~td she was surprised at the Astan-Americans' politi- . "one of its campuses to the ~ top 12.5 percent or high were admitted at more than twice the rat~s o~. Viet· 
',I disunity, "They have the potential to be so politlcal school senIors .in the state. But' althougl'\ J3 percent of 
\powerfuion this 'campus," she said. whlt~es'l 5 percen,t ot Afrtc:an-American seniors and 4 Continued on Page 32 
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AVIEyY FROlVI·.~ERKELEY 

the c~ancellor:says~ 

And as a public institution; ,the .unlverslty 
needs to look at broader soctetal needs. lnclud~ 
In8 greater leadarshlp tralnln8 01 California's' 
Afrtcan--Amerlcan and Hispanic populatton. 

, 1 try to' eXplaln th~s when, as occasionally 
happens.' Aslan·American or white friends 
complain to me that their child, a straight·A 
student. dian't get lnto Berkeley because we 
give spaces to others. 1 also Say' that we,use ad· 
misSion criteria Other than test scores, grades' 
and ethnlclty, tneludln8 a genius lor comput
ers, rhuslgll talent, geographical diversity. 

Besides, a straightMA average wouldn't guar
antee admission to Berkeley even if there 
were no affirmative acUon. For a freshman 
class with 3..500 places, we get about 25,000 ap

, pllcants. This' year, 10,784 01 them had a 4,0 
: bigh school record. , • 
-;' "Wluit:s more. helping minority studefits may, 
not be the most compelling reason for preserv.

1~~:Z~ti~l~ ~:!:"~.~ross' c~mpus, I'am lm~ 
, pressed by the vibrant spirit of this diverse 

community. In teemlng Sproul Plaza, the 
dozens of -student groups who set up tables 
represent every kind of socla:l. political, ethniC 
and reUgious interest. In the dorms, students 
from barrios,. suburbs, farm towns and the 
inner city come together. 

When there are diverse students, staff and 
faculty (am~ whom there are still too few 
mlnorities) everybody stands to gain, 

Of' course, interactions between students of 
different backgrounds can' bring , misun~er
standing, Some white students tell me they 

. feel squeezed out by black and Latino students 
tbey believe are less deserving. as well as by 
overachie~tng, AstanMAmer1can. students. 
Some African-American and 'Latino students 
confide they sometimes feel their professors 

. and white classm'ates consider them academically tnfe
rior. a view that~s slow to change even when theyex.cel. 

Still. the Overalt message I get t'me.and agaln from 
students-and recent graduates Is that they have valued 
the chance to 'challenge stereotypes: 

So I was stunned by the Regents' decision to ,end at- , 
'firmative actIon admiSSIons policies, which goes' 1nto ' 
elfect by 1998. I even debated whether to resign. 

In Ch1nese, however. the character for "crists" is ac
tualty two'characters: one stands for danger and the 
.other for,QPPorturitty:And I took the ~hlnese approach. 
Notln8 that the Regents had reaffirmed their commit
ment to diversity when they discarded afttrmadve ac~ 
tion, I decided to stay to try to make a difference .. 

Recently. I jolned the superintendents of the major 
urban school districts of the San Francisco Bay area to 

, ,announee a campaign: The Berkeley Pledge. 
, . 'Undar tbls program, Berkeley Is deepening Its sup

. 	port for disadvantaged youth tryInjJ to qualily lor ad
mission. One way wUl oo.,to provide educational exper
tise ,for teachers; another will be to create -incentives 
tar pupils at selected schOol "pipelines" that begin In 
klndergarten, We.also are stepp1.ng up our rec:rultment 
of exceptional minority 'students, 

America has come a long way slnce the days of Jim 
Crow segregation. It would be a tragedy if our nation's 
colleges and universities slipped backward now, deny
Ing access to talented but disadvantaged youth and 

' erodln8 the diversity that helps to prepare leaders.• 

'BY ~R i:HANG-UN TI£N 
. "', ~ 

e ·,. ;," ',' - 'HEN THE DEBATE':" 

' ''. ~ "ove,r affirmative, ,acttO,n,", ' '~ , "' In higber education staft 
: ed to simmer, the'stance 


'. '. I togk ·as chancellor 

,', 01 the, ., aI' 
" ' 'Calll'ornia·", ' , 


see'med to surprise many people:. . ' " . 

~ To be sure, my ~e~ - tha~'~e ~ld Consider ' 


race. e~clty and gender ~kmgZ;wlth .many f· 

· other .factors in admtsslons"~ ,has put me at 


od!lS with some constituencies, InC1udln8.!Iie rna, ' 

Jorlty 01 the Regents 01 the 'University ol,caIII'or- .; 

nla. Last July, these oltlclals voted to' end 'alflr.' , 

maUve act.i~m 'admission policies. , ·;·;I.,n:. ,'1.,:: ;: 


And with CalifOrnia voters to decide later this 

year whether'to end all state'affirmative actJon. 


· programs.:sllencc' mlght~seem'a more prudent 

-- course'for the head-of-s'm:aJor"pubHc-unlversliY: 


We already have enough battIes' to light, my 

, stalt :sometimes reminds me: declining public 

1~lar example.. . " " 

A lew students and' triends have hinted that It 

might make more sense tor me. as an Astan-' 

A'mer~can. to oppose affirmative action. 


Asian-Americans, who are not, considered un· 

'derrepresented mlnorltles under afUrmaUve ac

tion, heve diVergent views. Some are disturbed ' 


·to by the .. model minority" stereotype; they say It 
pits them against Other mlnorl.tle,s and hldas the· 
discrimination they still lace. Others - Includln8 
the two Asian-AmerIcan Regents who voted to 
end affIrmative action - believe the only fair ap:
proach Is to base admlsslonson academic qualit1~, 
caUons. 'That also opens the dOOr to more Asians. 

So why dol strongly support afllrmatlve ac
tlon? My bellel bas boon shaped by my role In ' 

, higher education. And by my """"rienca'as a Cbl
nese immigrant. I know flrstahand that America ian be 
a land of opportunity. When I came here. I was a penni .. 
less 21-year-<>ld with a limited grasp ot the language. 
and culture. Yet I was permitted to accompHsh a great 
deal. My research in heat transfer contributed to better 
nuclear reactor safety and space shuttle· des~g.n. My. 
former students are professors and" researchers 'at 
some of America's best schools and bus1ness concerns. 

But as I struggled to f~tsh' my 'education here. I also 
encountered the ugly realities af racial discriminatiOn. 
This. too, Is part of Amerka's legacy and it is 1ne"tl1ca~ 
bJy connected to the need for affirmative acltOtt. ' . 

WhenI flrst arrived In this country In 1956 as a grad
uate student, for ex.ample. I lived in Louisville, Ky. One 
day I got Qn a bus and saw that all' the black poople 
were In the back, the white poople In the tront. I didn't 
know where I belonged. so tor a long time I stood near 
the driver. Flnally. he told me to sit down in'the front, 
and I did. I didn't take another bus ride tor a whole 
year. I would walk an hour to avoid that. 

I served as a teachlng fellow at Louisville for a pro-
,~'" fessor who refused to pronounce -my name.' He adw 

· dressed me as "Chlnaman.U One day he dlrected me to 
adjUst sOme valves In a large laboratory apparatus. 
Cllmbln8 a ladder, I lost my balance and instinCtively 
grabbed a nearby steam pipe, It was' scorchln81y hot 

W 

-Chang~Lln Tien has been chancellor of th.€ University' 
a/California, Berkeley since July 1990. ' 

and pr~uced a jolt of pa~' that nearly ,caus~d m~ to 
falnt. Yet I did not scream. Instead, 1 stuffed my throb
bln8band Into my cOat pocket and waited until the 

. class ended. Then I ran to the ,hospital emergency 
room, where I was treated f~r ~ burn that h~d singed 
all the skin off my palm. , ' 

Outwardly, my nisponse tit the stereotype ,01 me 
model-minority Asian; I said notbln8 and went'about 
my bustiless. But my sUence had nothing to do wid'! sto-
Iclsm. I simply did not want to endure the humiliation 
ot bavln8 'the prolessor scold me In front 01 the class. 

Of course, four decades later. there have been major 
~ivil rights advances in America. But serioUs raetal di
visions remain. That's why cOlleges arId universities 
created affirmative aamlsslons programs. The idea 
was. to open the doors' to promising minority students 
who lacked educational and social opportunities. 

As Berkeley's chancellor, 1 have seen the promise of 
affirmative action come trUe. No racli) or ethnic group 
constitutes a majority 'among our 21.000 undergradu.. 
ates.: And ,Berkeley students enter ~ltb hIgher grades 
and test Score,s than their predecessors. They'graduate 
at the hIghest rate in our hIstory. 

Ithlnk that attlrmaUve acUorlshould be a temporary 
measure. but the tIme has not yet come to eliminate, it. 
Educational opportunities tor lnner·dty minority stu
dents, lor' example, stlll CQntrast dramatically with 
those 01 affluent students In the suburbs, where many 
white fa,ml!les ltve. . . . '" , 

(1(1 Marth'31; 1996" >..,. ;." ......".;'n~' ~ .... ,'" .~••• > •• ,'. H,; ..... ~ >.: --:•.•.•,. ->, 
f.l- "'. 
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Prop. 209:· A GracefulExit for the Courts 


'

, • California: The referendum 
process accomplishes what pork' 
barrel politics won't. 

By ,MICHAEL S. GREVE 
Civil rights groups are rejoicing over a 

federal district court's injunction against 
the enforcement of the "California civil 
rights initiative." Chances are. though. 
that the higher courts will set aside the 
injunction and find that the CCRI-now ' 
Article 1. Section 31 of the California 
Constitution-is plainly constitutional. 

To do this. the courts need not impose 
uncompromising constitutional 
colorblindness, a dramatic step they may 
be reluctant to take. They need only 
recognize that popular referendums such 
as CCRI are the most, viable way ,of 
extricating the country' froin a rancorous 
debate. 

The ACLU and its fellow plaintiffs in the 
CCRI litigation attack CCRI precisely 
because it isa referendum. While 
conceding that government bodies are "of 
course" free to, repeal race preferences 
they enacted, the ACLU argues that the 
voters may not move the issue to a "new 
and remote" level of government. 
Enshrining colorblind ness in- t-he state 
Constitution is "discriminatory" because it 
makes it harder for racial minorities (but 
not other groups) to obtain benefits-that 
is, race-based preferences,' , 

How can' a constitutional provision that 
flat -out prohibits discrimination for or 
against anybody to violate the equal 

, protection clause and "discriminate" 
'against minorities? The ACLU hangs its 
argument on a 1982 Supreme Court case, 

. Washington 'liS, Seattle School District, in 
which ~ 5-4 majority struck down a state 
constitutional amendment that would have 
prohibited local school boards from using 
business to promote racial integration. The 
court's reasoning in that case is best 
explained by the political context: The 
white majority had moved the busing issue 

,~ 

from local school; boards. where blacks 
wielded at .least some influence. to the 
sta:te level. 'where they were 
overwhelmed. The Washington court•. 
however, expressly authorized statewide 
bans, on local pr~ferences. And in any 
event. the CCRI opponents' attempt to 
paint CCRlas a conspiracy against 
ininorities is absurd. 

California of 1997 isn't Mississippi of 
1962; it's the most multiracial. laid-back 
state in the country. A state where white 
males form a numerical minority is an 
extremely unlikely site for a supremacist 
conspiracy. It is, 011 the other hand, a very 
like\y site for a populist backlash against 

"How can a constitutional 
provision that' flat-out prohibits 

discrimination for or against 
, 'anybody violate the equal 

protectlop clause and 
"dlscrlml~ate" against 

minorities.' ' 

an uncontrollable multiracial spoils 
system, To paraphrase CCRl sponsor Ward 
Connerly, California grants "Juan" a 
preference over "8hang" in 1997 because 
"James" , grandfather discriminated 
against "Willie's": grandmother in 1937. 
California discriminates against Asians in 
college admissions,and makes up for it by 
gra'nting them preferences in contractmg. 

While popular' referendums can be 
a,bused by majoTlties to trample on 
minorities, they ~ore often are a useful 
cor~ective to the failures of the ordinary 
political process, LegislatuJ;es are 
dominated by powerful, deeply entrenched 
special interests, and pork barrel politics' 
can spawn poliCies that ,nobody really 
wants and ever~body ,is powerless to 
end-short of,going directly to the voters. 

Completely di"orced from the original 

, 

affirmative action goal of remedying past 
discr'imination. preferences had 
mushroomed into a 'racial spoils system: 
Most' programs were' not simply 
questionable policy gut unconstitutional 
even before CCR!. (Under binding 
Supreme Court precedents, race- based 
programs must be "narrowly tailored" to 
remedy past, discrimination.) Piecemeal 
reforms proved impossible .. Massive 
institutional resistance. ,the power of an ' 
entrenched grievance industry. and the 
prohibitive costs of bringing suits over 
every existing program protected the 
preference edifice. 

Even when legislative reforms could 
have taken the steam ,out of the 
underfunded campaign for CCRI. the 
California legislature defeated attempts to 
do so. The basic lesson of CCRI's 
enactment is that an absurd system of 
preferences can't be reformed piece by 
piece and within the institutions that 
spawned it. It is best to end the preference 
game all at once, and a popular referendum 
provided the only way of doing so" . 

Perhaps the chief attraction of the 
referendum process is to compress an 
awkward and divisive brawl into a few 
months of open debate. The unpalatable 
alternative-and the expliCit logic of the 
'ACLU's position-is to extend the debate 
into endless battles before school boards 
and city councils in state after state. 

For the courts, upholding CCRI against 
an implaUSible legal attack has the 
advantage that they need not be the ones 
to end this spectacle. They merely havc to 
allow the voters to end it. In passing CCRI. 
the voters of California· have offered the' 
courts their last best chance to exit 
gracefully from a nasty debate. They won't 
miss the opportunity. 

Jfichaei S.Grevc is executive diu'clor of 
tile Center jor Individual Rights in 
Washington, a, puhlic interest lau; firm' 
representing Califarn ians Against 
Discrimin,ation and Preferences, the 
defendant-intervenors in the Proposition 
209 case, 
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·V.A Deal on Iinmigrant Aid· 

.That Wilson Should Accept 

, Clinton's plan makes'sense; Wilson's response doesn't' " 	0,v. Pete Wils,on is beingSh, ortsighted tit,' seeking' reimbursement. Yet, now 'that he has, 


refusing to accept the Clinton ,the opportunity to draw on a l~ge sum, the 

administration's propOsaIto restore fed- governor says the president's' proposal isa 

eral funding of disability and medical benefits "new entitlement," that it would a,ct as a mag~ 
for legal ~grants.ln effect, he is thumbing 'net for immigrants. There appears to be a con ,., 
his nose at billions of dollars in federal aid that "tradiction here. ' 
California badly needs. Granted, broadening Medicaid coverage may 

, The president's proposed plan' would allow' , result in ,some additional costs to state gov,ern

legal immigrants who become disabled after ment: California pays about 50% of the 

arriving in the United States to r!?tain eligibility Medi-Cal program, as Medicaid is known here. 

for full Medicaid health cover- It is also true that the restora
age and Supplemental Security tion of SSI could shave some of 


G 

Income for the poor who are The governor's tired argument the millions that the state " 

elderly, disabled or blind. that immigrants are drawn to' anticipates it may save. But 


" , Clinton has proposed aHo- California by government' while the state may spend some 

cating almost $15 billion over, b ,t; h" ha . b has' millions more, the Clinton pro- ' 

four years for that purpose. If eneJ.ts rater t n}o s posal would put billions into 

approved by Congress, his plan never seemed weaker. " state coffers. Why pass up a, 

would also restore SSI and ' gOQd deal? The governor's tired 

Medicaid eligibility for children of noncitizen" argument that iIliirugrants are drawn to Cali- ' 

legal ,immigrants, delay food stamp cutoffs for 'fornia by government benefits rather than jobs 

immigran,ts for six months, and extend the time" has never seemed weaker., 

in which refugees and political asylum benefi- Local officials. who bear the, burden of 

ciaries may receive financial aid after entering admrrustering aid to immigrants. should per

the country. ' , , ' suade the governor to overlook his anti 

'For some years now"Wilson has been com,- immigrant politics in this case. Perhaps they 

plauung about the cost to state governments of can even persuade Wilson to help sell Clinton's 

prOviding services for immigrants, particularly 'plan to a Republican-controlled Congress. It is 

in California. He has even sued Washington too good a deal for California to pass up. 
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Avis· faces new cIaimsof discrimination 

/ 

, , ~~~'h~~Uborne 
-Avis Rent-A-Car under flre 

for charges of ractal bias at a 
franchise. now faces all~ 
tions from former employees 
who say they were told to dis
criminate aplnst Jews. 

-£X-workers at Avis' custo~ 
er-servlce center In Tulsa, 
Okla., say that as recently as 
last month, supervisors told 
them to avoid giving corporate 
accounts or discounts to cer
taIn Jewish-owned b1.9nesses. 

. Six former Avis workers 

from the corporate accounts 

department' known as Tele

sales say they were told to 

"watch out for yeshivas," a He

brew word meaning school. 

But workers say It became the 

code word ,for businesses 

owned by ultra-orthodox Jews. 


" 'Yeshiva' became a derogatory 
term used to refer to anyone'who .' 
had a name or a business that 

•might sound JewIsh." 
' . 

- FonnerJ~mploy~_eBi11 Wa,rd _ 

''Telesales agents used the 
word 'yeshiva' to refer to Ha
sidic Jews," former employee 
ElaIne Rodgers says In a sworn 
declaration flied Monday In 
Raleigh. N.C. 

Agents who worked In the 
Hi·employee department say 
they were tokl to listen for ac
cents and be suspldous of call
ers from heavily Jewish areas, 
such as New York. 

Rodgers worked for Avis In 
Tulsa from January 1991 until 

last summer when she left vol· 
unfBrily. Her statement about 
''yeshlvas'' was part of h~r 'tes
timony for a radal-blas suit 
flied in North caroUna. ' 

John Carley, chief counsel 
for Avis, says the rental.:car, 
company has never had a poU· 
cy to discriminate against 
Jews. Carley says that around 
1990 there was a concern that 
callers to the Tulsa center, 
daiming to be amllated With 
yeshivas, were setting up cor· 

porate accounts, allowing per
sons under 25 to drive the cars 
and bringlngthe cars back 
damaged. Tulsa agents were 
alerted to the problem. 

"Fonnally, there was no pro
gram called 'yeshiva.' If. anec- . 
dotaIly. the problem was de-

sent a ,memo to employees In 
Tulsa, ending what he calls 
"the underage renter pollcy." 

Bill Ward, an employee of 
corporate sales until mid..Janu
ary. says he understood the In
stru~ons to have a religious 
tone. "I know about the prob

scribed by people that way. my , lems with underage -drivers. 
information Is, yes, there was 
that phrase used to describe 
the problem," he says. 

Late last year. three black 
women flied a cJass.actlon suit 
against Avis and a longtime 
franchisee, charging racial 
bias. The case Is pending. 

The car-rental company was 
acquired by HFS In October. 

>Carley Is part of the team 
brought In by CEO Henry SII· 
verman of HFS. When Carley 
was made aware of the ·'yeshl· 
vaIf allegations by former em
ployees last month. he says, he 

BuUnstead of comlngupwlth a 
policy that looked at age, they 
esfBblished this unwritten code 
to apply to the rellglon," he 
sald In an interview with USA 
TODAY. He says he was told 
he was ftred for m1suslng a 
temporary account number. 

Ward says flrms might n'Ot 
reallze they'd been dlscrimi· 

. nated against because he was 
often told to give them an ac
count at a less favorable rate. 

Legal experts say religious 
discrimination. Uke racial dis
crimination. Is against the law. ' 
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Job discrimination 
i riskier now, bosses find 

EEOC~s tighter 
.focus has brought 

In nuliloffi d collal'$ more penalties 
than ever against 
employers here. 

~.~~f:~~ It- ( 
It's been a bad couplE:; of years 

for ~ who d!scriI;Unate illegal
ly against workers in Southeastern .. -fll!t ..~ : VU'IZinia. and it's gettUle ...."Ol'Se. 

1hree In 1995. victims of discrimina
Who complalnd mtwrths tion 'Won $1.1 million after filing 
652 I))~~plajnts complaints with the Norfolk office 
~~ ;x:n:::Ult of the Equal Employrllent OPPOrtu. 
(lilhe nlty COmmis....ion. 

in 199(;, that mOre than dotlbll:d, 
to $2.S mllllon. 

I rjJ,i,)li( 

EEOC 
'I'his year, the figure is Oil pace 

to rJt s.~ million. 
.. The reason: After ~'em'$ of 

~.~.",~ 29% investi~awrs wasting tirr.e On 
);J.: !g~ unfoundt·(\ or margin.:'\! t:omplainrs, 

lea\'ini SOIne 

ctj~. 

R';!l!·I"!.I~ 18% 
~es hanging for 

Ji~abil'1' J4% years at a time. 
~~ S~ tbe EEOC Hi 
Relit,(lf' 2% focu.c:in~ on the 
N~~;I;r:~; c~igin 1% c.uses mo~t likely 

to ~o to COIlr;:.\10rt: :i).)!1 elie 10% 
The result:.

~.(t'J;'CF· NO~p\';J~~ ~H;a" 
Mort!' crnpi"Yitrc. 
in the Nurioll1. 

:of !fl4' i·.t:;(" VP 

Herbert Brown. area, ......hidl in
th.:o nftW EEOC cludes all ofTHREE CASES director in Nor SOI.!th",,,:<tern Vir
folk. says hil

;t1~~ caSH !i~ed by UIe EEOC In gir:ia. are b.::mg
office 1$ focua""urio!k federal cOlin In l"a past year: btt with moreinc on cCiseG penaltie~ thanNorfollc AIrport SIurttIt. Ace most lihely to ever before. d!serimfnatlon: On Jan. 13, [EX Co to court. Credit, in part.!uerJ G·or.me Transportation (trading 

B newdtrectortiS NGrloi~ Ai-port Sltuttlel. EEOC Herbert RrowIl, <s Portsln(}u.!~
Cli.·:ni:. two "'ien, ages 69 and 74, 

nllti~~ who wori<ed tor lwo d~c:;dcs:m:re nOI !~.,f'd 3S stull:~ drivers 
In uJe EEOC's .Roston and St. Louis

D('CaUSI! cf age. Case is PI!"ldlng. 
offict'~, before eNning honle 

Wallops Istand eontT3c:tor. StxvaI Credit, ~OO. a national cr;;.ck
'Iuassment: On ~pt. 301 EEOC down amClog EEOC offices. a I1C\\' 
Sued George S. Alcaraz and his plan that Q.\.\lckly dispc.se:; of m."Ir
I.:-;:rnpar.f. APr i.M,. which n)ns the gina! c.nscs tr" focus more (m tl:Je 
NWj c"fE:ieria. EEOC cla;med sexual hot potatoes. 

hilfZ~l!m~.tlt of li:ight women "The SYliteml~ working for us,"

E;,n;:·llJyet!!i. A'C3rlll was ordered Jan•. Brown told tit;! Norfolk nnd 

2·1 t,; tier $45.000 to the worner;. Portsmouth Bar Associatiun earlier 

Ullit~ AIr UNes. DisaWlttr thi~ month. "Not onl>" th;.\{. but it [s 
discrimination: On· June 19. EEOC makmg 2n impact in the c.")r.unUr.!- . 
f.ied .. I.:or.;rt creer in a :ase against ly. ... 1·cday. the EEOC is perb.;.ps 
Unile:l {Air linp.s. ANorker with better off than ifs ever been in 
rm.. ltlp;e $.::Ie:~,1S Cloi!T.~d he was tEl'm$ of teeth!· 
,:!eil;t!-Ij .1 job tr;)lIsfer ~.:ause of his Lor...aJ. h~\\1·ers who repr~11t,,' 
·'is!~.it,tv. Ul"itw pilid fhe man . cmplc!;"!Es agree. 
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.EEOC ChiefVoic~Frl)StrationOver 
case~Bi.cklogi':.'.i. Budget ;€u~'" I

.' . :. 	 . J , , ,'. , ,. . , 
·V':......:..Do··G..; ... ~~ '-,'. ed budget .an(~D~ntienChedand.··:·~

B¥nu",~ wneY~"~.J'·_timelIiOstilebureaticriicY~ ':, .
.' w..woa-I'ost SlalfW..

Just' 16 months after his' appoint-" 
ment as chairman of ~ Equal Em
ployment Opportunity Commission, 
Gilbert CaseDas is an expert on how 
the nation has splintered politically 
overquestioosofracelndsexdisaim
ioatioa. . ' . . "J. 

. Case1Ias, 43, presides over an ageD
cy tbat's supposed to enforce myriad 
anti-disc:riminaiion laws, but Ameri~ 

.	cans are deeply divided over what. if 
anything, should or can be done about 
discrimination. Some ar~tbat it is 
Ao longer a problem. 

Those conflicting feelings about the' 
EEOC's mission and effectiveness are 
Teflected by the nation's. leaders. 
Casellas bas faced an often-hostile . 
CongresS. And while White House offi

.cia1s say they thi1lk he is doing a good 
job, 0iseJlas said he has not met pri

, 	vate1ywitb the president since his COil

firmation nor has the WhiteHouse reo
turned his telephone cafIs. ,'.'. ' . 

"'Nobody gives a crap about us," 
CaselIas said.' . ' 

His fnistration b3s grown despite 
good reViews from lawyers for em

. ployers and Civil rights activists alike 
about CaseIIas's work. Both praise the 

.. former trial attorney from Philadelphia 
, for his openness and success at re
buildingtbe agency, which is facing a 

"'PtrsooallY'I, thinK he~s \'very iIn
pressive,'" Said'Douglas McDoweil~ 
geneialcounsel of the Equal EmpIoy~ 
mei1t Advisory 0Junal. which advises' 
more thari 300 of the nation's largest
employerS OD EEOC issues. ~e'8 
dQne a lot to improve morale at the 
EEOC. He's not hlUlkering down and, 
hiding behind the backkig.of WOIk. A· . ' 
very impressive man.. , 
'CaseDas "bas the world's hardest.. ' . 

job,· said R. GauD Silberman, a RepuI)
lican and former EEOC commissioner. 
She said the agency.is charged with • 

" eradiCating discrimination, which, in: 

her opinion. is "a mission imposs.ible." ' 


, Nancy Kreiter, research director of 

' 	Chicago-based Women Employed; ,a 
w~'s job-training and advocacy or~ .. 
ganization. said she believes CaselIas's 
frustration mirrors the feelings of .' 
many now in the civil fights colIiiniini-: , 
ty. "Everybody wOdcing,OD civil rights 
has a siege,mentality," Kreiter said. . 'I . 

The EEOC, a'bipartisan agency, last : ·.......,;'-Am~on~g-:-;th-e-:thouSands awaiting ac- .. 
year received about 88,000 complaintsI tion by the EEOC are several com

. of illegal diScrimination, baSed on race, ,plaipts alleging sex, race; disability 
gender, natioriaI origin, religion, age or ' or age discrimination at The Wash-
disability. That', up, about 42 percent ington Post,. including a class~action. 
from the 62,000 complaints registered complaint by the NewsPaper Guild, 
in 1990, in part becaQ5e Congress add-, which represents, many newsroom 

,ed' disability disCrimi,nation cases t<;l employees; 
the EEOC's respons!.bilities in 1992. \ " The partial government shut-

The ageOCts $233 million bUdget, i' downs this winter onIYp12!ie ,things 
JDDlmtdn01lS backlog"of wOrk, a ~~'. howeVer, was not increased to handle -.. '. . ' 

tbegrowing caseload. The average WOrsf!. Casetbs said:Ue thought he 
.EEOC investi&atOr handled 123 cases had succeeded in whittling away 
at a time last year, more than double, .' " some of the backiog, but saw it build 


. the average of about 55 in'1990. It can "right back UP:igain when the gov
take an agency lawyer a year or more . emment s.'Iut down and 90 percent 


.. to £etto a case. ,of the agency's 2,700-person staff 
, This backlog ends up affecting em- . wa.:ffurloughed, he said. " . . '., 

ployers and employees nationwide be- . . ' '1 slept like a ,baby during the fur. 

, cause the agenCY essentially'serves as .. lough,~ Casellas said at a recent: 


.' a clearinghouse for discrimination " '. commisSion meeting.~woke up cry-, 

coDiplaints. Everyone who brings such •ing e~~hours;," ::' . ,.' 
a . charge is required by Jaw to fiIe;i· -.' CaseIlas came to th~EEOC after 

',' , . complaint with the EEOC, which must " ~wbatbecalls a "cushy":stint as gen
.	either. dismiss, settle, pursue Or pasS'. 
on the 'ease. People are prevented 
from taking their grievance toa court 
until the EEOC grants them a right-to- . 
sue letter thit allows them to proceed 
on their,oWDor:until the EEOC de
cidesto sue on theirbebaIf;' . ' 


The agency, which is intended to 

expOOite disputes, in too many cases 

instead serves asa bottleneck. critics 

said.' . '.; .~ .. ': , ".'. 


.,' 
'.' ..... ,;.:- .. ,.. • RESOURCES 

'~>'.,
:-'---'-;'--"':;'~";:;;";;=:"::"":::'::::;';;;;"::::"":::"::'::;'=;';;;;"----'---

. The EEOC's budlet has not ~ePt up with the in~rease in 
complaintSftled with·the agency. . : . 

" ..... '. ~,,\ .. , IN THOUSANC 

? Slept liic~'a baby durin; 100
90 

:~:=~~=:~';Clying 
80 ,every two hours!' 

'90 '91 '92 '93, '94 '9~ 

eraI counsel for the Air Force in late 
' 1993 and early 199•• Part of CaseI
las's frustration now stems from the 
con~st With that earlier position,' 

,where, as part of the 'generously- . 
" fundedDefensel>epartment, money

Was 'seldom a probleni ' '" ' '. . 
. "I didn't,have any budget 'issues 
th~," be,said. "There was no issu.e . 
of having computers, for example•. \' 	 . ~' , .We took things for granted..... . \ 

W"'A .', Q..~ 

http:agency.is


'.' 

t, 


... '\' 

',m 

":m:~~t) q;~r.t~lii2f"Jg9al§ i;i,j1j(\~rnFl Yrin,g, 

,mfilOnities;andthas reserved contracts 


'.1:1i:~f::f1.~f~i~:lf,~;~~~:~i;t}sl~~~!~;~~;j~f~ .: "pIr,OJ/l9l)"t~:;~:t~,:!~l:~:iii~~'Dt:SQ(;ie'ty~:si:ilast 
""i;-QI1~,;~9f; th~:lp~,o,kNr.n~)p!~hl:!\'!Y:hol~ 

, '\(:J.l!'t:7E.t 4,d!flte:. ab<:>Ht~:dqu,Q#s'?i"ill:~tha,.t 

'clW~r~.f.lt::g~mptf!!1eal1i~jfFeX~.!1t; tbivgll 

,&h~n'ithey,.;l\se,}h~."\term.!,,l\:r<?;",p.iv;i);


, ,rjghJs;~9..y:o~ates",a,gqald!.!ll!riH~~·ljiE~l 


.r,~m~dx,,:is, I!gt'3,J';!'l!tq~?~';g~gli,I~~R~RRl~ '"""~·I."'.'''T'' 

",,' 	 ,ar~9.tJ;>.~jng ~otq;.!!:>"h,iref~!].j tttiqUP.~tfi.e.{l , ;t~.o!p.~;~!t~!i?~!J§~!~()!~{<!-~hpl1.i!:.H\Ci~t;li<;:llQ] 

;vjf!Iilce.I,·pttoJb;ir;~:al1,a,b.~o.1!lte;Ql,lwJ;Je.r:. 
11'I}Ql,lg\:i ·1.l?f~.si~~l1t:~ ~~~hi;!1,!!>!~a,i~~,:i.Q 
,t,l:i~,!,pas,~,Ah~~4;h~,~upPQ~~jl~ffirll1.{i~~y~ ,,' '" '~~lickl;J,sh:lpas':12e'

e 
t 
apjon,,:w.itJ'l1 gQa..~~}t~llt"n9~,.q!l9~aS''i.th~ ·.eqm ~ l\j " . io()f:10l,1f;~.<J.!pr.eI1t'molitics'~J:::~8~~~~~~~§~~~r~~

{\p~ini~tra~i,(m<.'no~ ,,<!-rg~fs,'\iI1! :~ffe¢t :"",it?a,::14rgU~itjg" ec?!wmy, ;pro"'{idiI2~ .. 

t\:tat"a":g()ak.(ls,; ,a.l'A.1:!,oH,'.~ .tha~ "an .f,eJ:t1fe(,gr,9un,q.:\ ".,;; ",""}':/''';''''! ..1;.r'mi'IT:i'q~~~~~~pj~:r;~~~r,' 

.l!ffir.1'Tla.tive;-llcti9.f11 R~og~il:g1 \<:;<l:I1,:.p,e "~ll, ~ I T;h9:Lli*'ith,e "Mmin,istr,Mion ;t,sserts 
,ql1~~a progr:lm~eC,;1I,!.S~ lit may, l~a4":lI1 th!lt:~the ,', :c:;ff~I:~. Q.f;th,ejl Griggs 1 ~~cis.ion 
en:\p~oyer: tOi ali,opt, ,a quota.., ~i.ring,:l~~s 'yV.as". tPf'~~a'doc;-~~.~thieateIi:,j:p',-ka~,:, 
q,u.alijied workers;~o; meet;,the,numerl.,. el11pl()y~r.~ t.o,,'/ure, by.: the';n.urnbers In 

calg9a:l, Th.isj~;.a:!qd,icaliyi.e,v.;~,:~?ichof~4~t l;t~,f,;a,,:,O!d,,:,:l,~ ;,e,rriploymentr 
could,,·,undo:AeEade~of.l;l.Jfir:rna~lVe
'a<;.tion.Plloggqls;includingin:goxern.... 
roe,nt ;~on~ra:cts.:.To: t~e A9:l11inistra
.tion" .beihg,;compelled to, hire.. a-,less 
~;:l~ifi;~~,;wor·ls,~riH~.a '(q~~t~;::to ~i~ii
:tigi1ts:"a,dv.oca~es, ; .other; ,~hings.; being 
equaJ,: ,Of, ,eV;rn.;if a ..given .w,orl<;er,js 
sOrnew:h~t less ,qualified, ; takin.g' 'f<lCe 
into,acco]Jntinorder,to meet a, numeri
."algoal, is. appropriate :lffirmativ~ ac,.. 

dlSFrIl11In,a..tlon Sll~t, .,It.' Qff~rs.;.no>hard 


.ev:idenc~ ~i~o' s,u'pport:',~hi~chliin. No 

doubt rrial~Y erriploye~s do engage in . 

affirmative action in order,to ward off H......... - ........ 

i~~s4it§?'. rid\" -' \'" assign~hem'
~elv,:e~ 's, ~ etb,ing,:i::Xose to 

them;. A ly,:~ _,,~ ~,h~t ciivil~rigi1ts 


advo'fate~i ,rlani' e..~I.t18hrs to., d<:>;; ip' '. 

order. ,to ~give ·j;n.iiiQri~ie;"'!m?~e 'oppor~ , 
tunity. Ir:s IptohablY.blinking 'at reglity ~,.,-II[I.IIIIII!I!-11111111 
PRE R1VATION: PHOTOCOPY,'I 	 . 
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http:on~ra:cts.:.To
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"1'1' 	 '?,"':;;"';: ..,".,\ 

.', , > ' , . ., 	 ',')iq:;~~t;u~~EA~~l~lfJ
~~i~~g~l~U~~j';~flt .·:r;:t~~ B~::;~~J!~~t'~:i1h~
P1~joi\ityopiriWri~M'hi~t#i. " itg'.'u'p~fi' ' 'se'nt~iivei(A'ugustus';IR( ,,' i'm'5'" 

'piniJhll:WrSiJ,l'fa ". ,(i)i6)orir;oi-:' 'trat16£rlL:iiiifo'r:ni1tij~·£t~~ m6ai:fi'€d . 
'~irQ~for~i;~~ia: "'.' o~Mi~~pl~ifitiff~' to lTIBie':ne~~:lYf '. " 'l;Gti~g§ 
I ,;~" ~ ' .. 'I'ia' ""Hi'll: .,' ..'.,.'" ',';IV ,det.~isioh/~mi1bu '.' ". ,i§t'f[fion

',t,t,',~,'a.·,ltl!t.,;i~.,~~,:~~.,~~.~V~.il,o,··:,:;,:.~',;:,~~:.~'l,.,J.l~;.~~~.a,~.~:.-,.;,',:g~m,',,~'~'~,:." ,"""'"'' ," ,,,,'., '. '. '0", ,," '.' " .. '" .

'6f-~ms·~~?~~ifoFee!:tR~!:;~~r::'~?~~'~6.N;~··' :1~i~~~~~;~W~:~IiiU~~~~c;#f1mfWJ~0\t,
reason':' rtaei.al1fi¢1l)ara'rl.ce4~fcotl1;dt;lJeMsotfetjlr1:ting~;tne(O.l5uf.ae'.,' fF~to 

ommlttee\ !h"~1~&ijri~o)~ou'it'Jan4i~f,6'rc~~ to!erlg~g~' tl1"~rerlfpibyef~";,'~ndoVe~:·:. i)tHs 
! Repu\JU~, h~~Lifi,lthe';efpehs!,*e;"~hdlti'rrie~t6~I1siimitlg tiier€'wefe'n~lWtiatiqf:is:6et:W:e~rtpkm'i>
, bill ~t.~~~f . .., hat"f6 .......~t) 't~§k{ohile'Un-airg.;t~·~'~fbils.il1e.'§s;[ri'ec~'s:;, ,Gri~ a-ka"lReptihli Jt(fesiJ;ltea\iri 
: eighteen per (:~rit, of thefhiefexecytiv'ei's 'f~tl1~:·M'~(119ds~cti~'eB't(?~~1~·b(lthe· ';ndtlifiC:~tioh\'6f" tf.Q&h~~d§Z. 

: ~;J;w.~j~i:;;l~eJ~~;i~~i~~~~~,~~~~r .~h'lYI:i,:~:~~=~fr~~;t~t;'~!~f.~. .'::~~;:~~~~iil~P~~~t~r'~B~~f:~ 
! riies'ftM"speCi'fic '~~§d,~J~t~1li~t~uidlpl,6xer~Milltgt:~to::i'dciptlMti.il "'. . fj:uriu,'wiqF~:, 
; p~qmotipn/', ,'" .'::[.':,:,;"'.' ".' ",'."" I;" );:{iFYi~l!'Waf,ds~\cpoWhdeci~io, in Jhecorf '~res$i: . . ifAt 

{;I",- ,.!--,If<,··.-··-,·,,k:-'''~'rj·'l ·l~\,I,_,,~_. 	 I'", ,.. , • ~ _ ',: ~ , • ", .-._._""~~",,.:,'~ ,'"'' ...... .'"l' 

l ,'Iii the"coii'rs~ of tnt; ,depided'bY'\ciYil:;:r.igfit~·'ladyocrio'1f~;poiI:its;~·~iV;il:'.r:igh"., .. ,,~t~s 
~rep'~esentirig,;i:majhF.i'~k ift: in'. th h()ughdtliey;t~llaal: ~tl1i~~~'lN~o'~tWeen 
, "IaW'as:iit'::h'ad~tojja;-:fot, eig· een lnnedt a'hdri stIiuAu" ..i6i1iy~to'·~~~~'iit.
- , 	 ,,!,_ ,."",. "~,,,,..,,,!* ,11·M,'}:,,!;" fe· '1;-'4.'· J;, , '.. ',,', .• ~., -'J":';;- '. ", ". 

years anq"making,ciHar'fuotedjffi?,ulf '. ~U ',tli;ro~g'h'i .SO'iii;e~(:Bllsiri~ss~iid:iG()ii:'
'II· ''''/, ' ' .. " .... , .. ".'~. ~ .', .... ,.". ""',,''£': '·,tn?Iiiti~s'.~h();;f~ltftJi'eyt~~£!.",~~.~;!2 ,~~.d;.~!,!~t!'~~o.up'S:·)i\,i,I~li~l~lf~(W:~'_er,edit, 

,'di, i~iriafea tlgainst!f1Y oring'a'i'i'ii\vilf for pr~ventiflg~S(fi1\l'nul!f¥:()ifil..~.;£~ving\~' 
stiit§jl'0$6I11:ef'p¢oplet$yilipatli'etit,tdt~e ~amini~ttafi6irb'ffi(:i£'iilQtifrh~d~l)e·fu5!. 

, ciyii~rjghi:s mo.ve~ent;~ay thdf\Waiiqs ~I'ats:'~f9f;r~fiisi.fitJtc;rf28'fh', .,;:l~i£f~·r!. 
,.:C6Ve.tias,'h"~lla;!iess:d:I'a~ti2ifupi{c{i)han '~H~r:~:!:By:i,the;i'!~&~iiiitsi~:J'f;,,§'r. .... ~j;,~pe9plb 
'h:~·4ilieeriApieaj~e'd·,z·~:buti.if'didri{~k~/a ...·w'itiii~);t~e(~at1,1,i~!*~r:at:i~rt.;!~~!i5ty~lt~lf§· 
:dilfereffce:j.· .:WiififsfG~ve::<w~s~ori~':of, ..!<ippbsedJ' t61'it~~f\tl1~~¥tnlij'{#:ifinst~Gij1'b'ii't 

,in-lif1F",r'pnt; 	 'lsi",' Jdedsib-ils .:tnat ;ye-ai~:"bu(tl;l.'t·fu'<'is't . 'wifhih-\tlie~i~aiPinls~ti'li~ii5n;'I;~~~pih;g,:~ .' 
si'g,iWifidiiit' (iiie':":t){at:~pate'dJ~Dktkrrifii .>ae~j:ff()ifi!<iofl:iirig"',~6,p'a,l~s~W'4f,§G~B~.Va;e.h' 
fioJiW'riglits,in:~inpt6yil'i~fift~seso\cr~i1" iGraYi'~€{iuil~Jl;'~olih~,;J!f~s!d?I)tl~~fay' 

, ..' :ri~Htsr!gf6ups t6ncltideU(1tlia:t';,;'thei';S'U:;' . fs't~n) bId1fdi5p.d·co'f;t.;B,Il~h;~>f':':'lfe'c9ines 
.. ,ready. to; ,liftM'le .,eQ)jit'hild;ltoi'be-;:'if~ietr:ea'~fro)1J. frciniitJ1e: ;We:iiWhy,~irtl~s':tb~I.~W~~ialnt .

'. ~s com-l 'di .1>;, 'gl; bac~loA :ffi~il'orify'!tigh{s;iaAd' fis'imqst \~'6ffif&rtaBi~lw'i(IYr(p~r,J{'irrihd~, . 
in; '. .di(r~:}Gqv~i;;a:ri'a;,tlie lotfie r.';j6b;:, . notwithstanding f~r:r~wh6"~;ha~!)~)3¥~~?HiL"..,,,,;., ~"C 

.v,," '[di i,fufrl~tio,ri: d~"2isio~s~~adt6;Jje'Over" ' :bn,l;se:,e,r~lfA~9'ii:rli.~t,ra#iJ'hIJpi~~Cf.J~n~'· . 
,tiirned.®daIy>'enoilgW, 'iiCivil.::'figlits;tures'~'He'aridPhisistaff;wniclfit:e"iids)to 

.. ·a:qib..cateS~tob~(;thein' st~hd :;on1>W~r(ts 'tofu~' ff?m:,7right;;:wiI1g(Jpm#iij~I~I~g4l 
..G6vk' r:'lthe'titha:n:~6m'e·(othef.' bi civil!. '6i'I't'les;; uke":'a<ina'rI'6,* r:vie:w:!of .i'civ,n:': 
;tig~ltsldeci~ioiis;,.becatiSe 'they! . ght :rights,,;;laWt: fuas*jYeaf., ,t1W>A4inln'is'it~:. 
tlllitiit:woilldfi'otge'tthem:iriloap'olititYlI ·tl(W'!ii.eg'·otiatijts,;pre~~idl fOi\,Vei'y')4oose . 

I I, .. ' .' '. ..>\" .'" I ,'-" .. ' " • .J' ," ."': • 

. . ..,. '. '. . ,fig~foverit~~te~otio'~'ally:cli'a'fgeg:js~ue 'standafds; t~a.f'remp~or~r~ ~~;~~,d!Jilfve ' 
. ,..... ", '. . '. d'': Ofi;ku:otis',:<, ;,,,':';U: i ;,~,I";' ,7,.,', ;;,toilffieetdjl?!or.de'r; to ':I u~tlfy:\hlnn1t)iphlc::' 

Gdg'gso, ' der"to h.eighte.n.,the emo.:i' .!.ill.:h~ . 1, ".[,:;.:'/i-..1.;:'j'r;:,."~,, . . .. rl~~poih't..ti~.t!si~a:n&11.ti'b r:@t..~y·. A'~.':e'ritii's.".~ 
. ... i<'''' """'1" .. r f 1" l I . , ' ... , '. .' . '" " '. . ... .. ,

tib~AInr ." .!'i:MtiL. ,.til :(" Y'l~ I : l']r~HE;stiited'I'go~IiOflthe;'qlvil:.ct:ig.hts :fai:'\!as(t6~s~gge'stllahg4~~er;ilia:ti:'!Votlld 

. 'Th'c';' .iirds~~G6y~;'d.'eciiio~v~hifi:ed( "".1 W'a:Q:vodafe!naSf'year'.~as'~t6; retbrn . 'hh:e'ia:n6wed;;ei'rip16yef~1 t6)jtak~:j(iitb 


,the ..~urden :oLproof;so:,iRatthe ,plain-; .to:dt,he·;I:aw'lunder· J}fig~s:i': So .:they' ;ac't'burit;"legifima~e:ftOr;fm\filitY:(Mcli~'-, 

i' tiffs' hiJ.i!t:O:~.. · .. ~'~mptoymeijt prdposed ,to .return thebUrcien1offprbo'f t6mer'~eIa:EibrisJ1ipce/IortSi??;.~IT'h.·is iW~S . 

i l,: ", " ,'I-. 1;', ~,.,r: _ f , ) . -" I '" . '-"1"-. " 	 •... • '"''' 

, p~~c~,ic~"s:iW. . .".:,p'til'require'd: 'to":the "efuployer/' bilt iri:f dtawing up spir.itu1dly :akiW'to' tJrei~'old~"a'rgurrlent 
;. f~d$~'.;c6n'dl.tct,!o. .' e$us'~ness (rath~r'~t/iei;'propo:s~f; .'ha.viri\g ..a:;ri\;7nu;ioF'i~·" ..tllah",pe?PIe .sh6ul~n?i,:Hay(7)tpser~e
!:t.Jf~n~.:,t,!\~;:;7lpploY,'~fs ~tlav~).jgto,i~shotj te~~tetatibns:6f ~Gf.iggsan'a:~it~ .pr~geriy!I:iI~tks\iria;'JI;rest«urariif" if, the:;::,~ther 
ithat;: they wer:e'''riece~sary); . i~;..\ to £h6os't!· frorri';: thejtliosef6r;tactical ciistorriers"dHfh1t' liK:e,'\it/'EVeii'p~6ple
i carded: .the ;cQ.ncep~l.of'ib' '" . ,~~H plir'~oses'aaedsidh's~b~equent'toGriggs ~ithin:the Aaministrati~n:~ere'hor.d~ 
\1 "~t' ..l<I,,"",,~ "'.-.... ,r!(J .11u' t. .{ .. ~ .. ,'\' '.: . ~,'" - I ~('~. " . ',,'' 
\ sit~;;~J.": ','1; U},~t~i;: \q;~})(~l~" 'ersiwh~ch ·g~ve;it. tlie strictest fir'lter.p~~:ta~ fi'ed:! 'n', t~h'e 'e?d/ the" Admihistration 
. fur'rii~h~: a.:t~~usirte~sGjusti catIOn' ",=;an' ' Iof. what'einp16y,ers haa to'rpii:Ne: dedine'j:l;'to\ sup'porl' a" oipartisan!'deal 
·easie1'standar'd'to meet:"The'~aecision: . I. -:..,. ",;,:",:,'",." ;nl" . that a'number. Of Repul5lica'fls' had said 

~;a.J~o. ir;eq)lir~g,.!tP~'" 'tiffs~to;):identify' 	 they could go a:lOng,' with;-:: ,The very
t",J""'>il'''''·:''';;'',r"l't~''hlt~''.~il~.)'t~~..; " "" v." 	 , , '_ _ '. ,'" 

(,si>;~~i:~~all~";~~~';pr~:, ,.\cethey;r~gard~:d c6fiservatiVe ;Orriri: Hatc!1; Republican 
;;asidiscr.iininatoryrather.than;asirnt~e;of! 'Utahnand, a; 'str6ng",5~ahti-qu6ta" 
~~p~~t;":¢~,a.l1¢rg~.:~gr.oup,';;C?J ;pr~~ti~e~, ma~, 1had said,;at One'po,int,that, he 
.' ,(This case had to do"withith~ differin.g ,cotild'goalon'g. with' the final: compro
;;:r~.>i;tJ;~.9~i\~~ifi.ip~i~t diff~reni: pa,its ~f' mise proposal, 'bUt" he' backed away
'die'wofk''force:,ofa'''Caririlri'g 'fact(rty~.y, when the President wouldri't agreeto., " PR 	 . , 

, I.' 
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Backlog For~;: eEEOC To Go 

Back to ClassfQ i m~for Students 


8 FEDERAL Equal £mploral, I! i

TIportunity Commission baS a 
perpetual backlog or eases.i tS 
2S cUstrlct omces. arouod: il ~ 
COWltry. How bad Is the·, ,!. -'.' 

log? Local adnUnisuatlve judges '~ 
tapped aD unlikely source tor bel ,w 
students. : : I 

The feMral agency has designed a ,, 
donal program In an elrort to resolve' is
crimination charges more swUUy. lib
stead of sending them on a long. tly 
legalJoumey: Disputes the students :'t 
settle may then go through the CUll i
lnftStigatlon and mal process. :, I,: 

Many law schools and regional 0 's 
of the" .EEOC are still decldlng how to :. 
plement the progI'lUJ'I.. But the Unl ty 
ofSan FranciscO School oC Law.and I I 

UnIYerslty Shepard Broad Law 'ter 
were ahead of the pack thaDb to . 
tent professors and symp~Uc ad I • 

Istratlve judges such as Judge . 
. Baldonado in San Frandsco aDd J ~e 

Patrick Kokenge in South Florida. It I 

may have helped both schools to ' Ve 
mends in hIsb places: Judge Bald. I I 

Is an alumnus or USF andJudge leo 
graduated !'rom.Nova. 

Stt&dents !tom Nova and 

tJSP are set to med1a.te 

employment bias, dJs· 

puleS under the guJd

uceof the EEOC start 
lnglnJanuary 1997. 


Judge Kokenge of the 

EEOC ofBce In Miami 

saJd~ -rbe reason 1th1a.k 

(the program1 is so good 

Is that It helps us move 

!aster. The students get 

experience. the public 

gets quality mediation. 

and we get to reduce 

our lnventory. There's a 


.1
'< saying. 'Justice delayed 

, ,is justice ~enled.'-
I 

Yet the medWion 
program has been, de
layed. and was almos1 
denied. Donna Swan- " 
son. the Wa5h.lngton. D.C.·based pro.. 
gram coordinator for Ihe EEoc. said get.' 
ting to the startlng point bas been I'O'qgh 
going. There were budget snags. a recent 
change in agency adminlstration. and 
the expiration of the Administratlve »is. 
pute: Resolution Act In October l,gS. 
Federal agencies are normally DOt al
lowed to use wlunteers. but the ADR Act 
exempted volunteer mediators trom the ' 
rule. The ad was l'elnstated in 1996.. In 
addition. ~. Swanson said, the ageuey 
'"ran,1n1o problems" when EEOC COID
mJssioners expteSsed concerns about the 
mediators' experience. 

"The eomm.is8ioners were worried. 
that the mediations would be condaded 
by studeDts who bad no experience fD the 
workplace." Ms. Swanson rec:aJled.. But 
she assured them that -we were not bJk
blg about sophomore English Ut ml,jors 
who ,wue doing this Just tor run." but 
about law students engaged in & contiml· 

. ing course of study who would be super
vised by their professors. ' 

For their part. proressors in charge ot 
the program .at USF and Nova said !he)' 
have ,chosen t.he student mediators with 
discretion and care. USF's Pror. Robert E. 
Talbot said he was looking for matarlly 
and Ufe experience in assembling the 
lfOuP"oreight students. Among them are 
.. cetti6ed public atcountant. a aisis 
counselor t'rom a domestic yjolence shel. 
ter and a manager or a group home for 
the severely handicapped., ' 

PrOt. Fran t.. Tetumc of Nova said she 
looked tor people with b~8rounds In 
the social sciences aDd older students 

http:med1a.te


medi

fessor 

who had raised children. And eonly 
considered students with expert Dee in 
other areas oC mediatioo-a ltable 
through the school's cUni cb as 
small cla.ims court or family co 

-No one-needs to worry about the ex· 
perlence level oC these stUden •'! said 
Judge Kokenge. The Nova ; "'has 
over 2.000 mediations between • 

Ms. Swanson said the initial etun1s 
mJght not be visibly beneficlal to the 
EEOC. -We're taking baby ste .. she 
said. The student mediators will nJy be 
bivalved In c:et1a1n types oC charg i ones 
that. In Ms. Swanson's view. len them· 
selves to mediation, such as Cdons 
brought 1lDder the Americans Wi DIs· 
~.. n S&l ILt the 
proporUon or cases that would 
ated was still unclear. . 

Regardless oC content. Prof, 
bot beUeves employment ~ 
will generally be easier 1ha.n oth 
ror the Students to mediate. The 
wU1 have more ~ and gu1d 
smaIl c1abns court. -we're there 
CMe5 right froOl the Judge,- the P 
said. -we never know In &dvan \that 

. 	 the cases will be~ut. 
and then we have to get 
done. in about 4 min-
utes.- WiEthEEOC 
program, .' stu- . 
dents wi1l know ele· 
gal issues in ad ante. 
-Also. adminlsCrative 
Jaw Judges wiD ~ tight 
there.- the profesSor 
adds. -Ie legal ~e5 
come UP. the j~dges 
come in and give all ex' 
pJllIUUion.- I 
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•Caseload 	fori'p.S.attomeys growmg' 

, .' . ... Ii. '. 	 'J. . 

fendants ....; a 4 percent increase 	 nizations.By Jerry Seper
'!\olE WA.'lHIHGTOH TIIA£$ 	 over the preVious year -'with an Highlights of the report: 


87 percent conviction rate. , '. Violent offenders: Federal 

us. attOrne1s" offices pros- Of those convicted, the 'depart- prosecutors, filed. 6,178 cases 


ecuted tDtI&'e cases against more ment said,' 73 percent received against 8,291 violent offenders, an 

criminals la.3t year than in 1995 prison sentenCes with 268, defen- . 8 percent increase in cases· over 

and incN'.ased thetr conviction rate . dants sentenced to life terms. 1995 but a 10 ,percent decrease in 

against ~olent criminals and drug .'. "Our effo~ are payirig I off, in defendants. A total of 6,124 cases. 

traffickers, the Justice' Depart- large part beCause U.S. attorneys' were completed against 8,197 de

ment.announced yesterday. . offices are working so closely with fendants, with a conviction rate of 


According to statistics released' their partners:in state and local 86 percent. . 

by the department's executive of- '.1' law enforcement, said Attorney • Drugs: 10,487 drug cases 

Cice fflr U.S. attorneys, 38,250 General Janet ,Reno. against 21,505 defendants were 

criminal cases were initiated last The dep~ent, in a' ~port, filed in 1996, with cases completed 

year against 58,141. defendants- said federal prosecutors' caseload against 19,145 defendants. The 

a 4'percent increase in cases com- last year was more diverse than conviction#rate:::.was:86:~rcent, 

pared with 1995. It was the second ever before, including cases in- with 88perCimtof'alfconvicte'itde
year ina row that criminal case volving violent Crime and interna- fendants,beiilg sentenced to pris~

filings grew by more than 3 per- tional terrorism; drug trafficking on. /. 

cent. and organized crime; financial and /,;Iinmlgration cases! Federal 


Prosecutors in the 94 U.S. attor- computer fraud'; public corrup- prosecutors, all with other Justice 
neys' offices completed 34,882' tion; and cases involving multiple/Department agencies, filed 5,754 
).riminalcases against 52,366 de- defendantS and iriternational orga~ immigration cases against 6,357 ) 

'~:\ 	 defendants - a 42percent in-l

, i \ 	 crease in cases over 1995 and a 37/ 

. ,. , , , I percent jump in defendants. Cases 
!1\ :, were completed against 5,781 de . 
I . fendants, with a conviction rate of 

· i \ ~'.96 percent.. Of those CO~victed.y;
, I ' . percent were sent to pnson. ~L 

· : I • Health care fraud: 'f!l~gov-
· , I .. ernment filed. 245 health care . 

. .fraud cases against:::4'l9 defen
aaDts;:a::-7.::pIf'rcem increase over 

I 1995, with 348 defendants seeing 
, L'1eir cases completed in court. Of 

. those, 88 percent were convicted 
and 50 percent were sentenced . 

• Civil· cases: Federal prosecu
tors filed or responded to 87,917 
civil cases, 6 percent more than in 

! • 	 1995. The courts issued judgments 
in 20,200 of these cases, with 84 
percent. in faVOr of the govern
ment. An additional 30 percent 
were settled, I 

, i 

, I 
I 
I 

, ! 

. 
, I 

. : 
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Iri, Mar6h 11 letters to Bromwich and Rep. Harold Rogers, chairman of the 
Housesubcommittee,Fr~eh,admitte~that his March~ testimony "was 
inc~mplete.'! He acknowledged thii Whitehurst's refusal~to 600perat~ with 
the leak probe also wa~ a b~sis for-~h. su~pens~on. . . 

In his letter t~ Brom~ich,Fr~eh als~ ~cknowled~ed that the draft 

report does not recommend W~i tehurst ' s suspension, adding', ." I d~d not 


I,intend to imply that' to thesubcommi.ttee. I -' 

But Freeh disclosed·that the draftrepoI:"t recommends. the rBI consider 
whethef Whitehurst can continue to u.efully serve the ~Bl in ~riy~apacity. 

Freeh said the FBI would ha~e b~en rem~ss lnnoi taking temporary . 
actio~, because "Whiteh~r~t is the only rBI employee whose stiitability ~or 

-continued employment you -quest-ion.Yourt1ndlngs also make clear that the' 
maj6ritY'of Mr. Whitehurst's allegat~ons are unloundedand ·that he is otten 
unable; to distinguish :factirom.conjecture. II .' 

Grassl~y sa~d Freeh "wan~5 the public to think he ~as 10~ced by the IG 
to take action against a whistle~blower. II . 

"Freeh, in his let~erto -the lG, .•• believes that he ,can interpret 
., -the .,IG/.sreport_better_.thEin .,the"... IG can.-·.•• ,He then plays a game -o.:t ..- 

semantics and inte~prets th~ ltireport as he vi.hes, not as the IG 
intended." " . ' .. . .' . 

. Bromwich tE'Etitie-d to Congress in.February that his investigators 
"have found subst~nti~l problems (in the lab) based on the allegations 
that Dr. Whitehurst made ~o us. II 

. Earlier, U.S. District Judge Gladys Kessler.deriied requests by 
Whitehurst and the' National Associ~ti~n 01 Criminal De1ense Lawyers to 
obtain copies of the draft ~~po~t, noting the final report is to be made 
public by mid-Ap~il. 
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'Clinton'sc,ntemptof court 
N

ever let the law stand 
in the way of political 

· opportunism! 
That is the DOtori-

DUB motto of. the Clin
ton administration. 

1belatest chapter of the assault 
....on the rule of law was penned on . 

March14by Norma V. Cantu, assis
tant secretary, Office of. Civil 
Rights. US. Department of Educa
tion. 1be subject was affirmative 
actiOn in collegiate admissions; i.e., 
racial, ethnic, and 

· gender prefer
ences dear to the Ms. Cantu is exhorting g1£ justice that 
beartsofPresident "J'!'. '-.:.,.#". failed to com
Clinton's liberal .J.exos ,0 11lu.u..&K maruttheconcur
voting constituen- ffM(,coC"ruD n:.....:____" renee of either a 
cy. And the target ~."f,;. nQ0UUUX hiihcourtllll\ior
of a~~ was the against the Hopwood ity .or plurali!}T. 
~DS1itutional ruI- .,,~ ,L--Id ~eltherthechief 
mg of. the u.s. 5th, ua;1 t:t:', aSIWLi ng Justice nor any of 
Circuit Court of sabotna \".1. ... rule \" hiS eight associ-
Appeals in 'Thxas """6e OJ UU: OJ ates, no matt~r 
vs. Hopwood law. ho""venerated, 
(1996) nixing 
minority prefer
ences in admis
sions to the University of 'Thxas 
Scbool'of Law. . '. 

The Hopwood. decision was no.
judicial frolic. The appeals court 
rooted its reasoning to recent and 
unambiguous precedents ofthe U.S. 

. Supreme Court. The high court 
declared in Adarand Constructors 
Inc:. vs. Pena (1995) that govern
ment-sponsored racial preferences 

; or, classifications of any type 1ft 
· presIl1mpttvelYl un4:onstitutional 
" because of'the equ-al protection. 

imperatiVes of the Fifth and' 14th 
Amendments. They can be saved 
only by hard government proof of 
necessity'to overcome' nontrivial 
present effects of specific past 
raci811y discriminatory practices. 
According to the court ofappeals in 
Hopwood, no such proof of neces
sity was forthcoming by 'Thxas to 
justify the law school's fastening an 

. . . : II . . 
admissions handicap on applicants 
solely because of 'membership in 
the wtiiterace. I: ' , 

'n=cas countered by insistirig that 
the solovoice of S~remeCourt Jus
tice LewiS Powell in Regents. Uni

. YerSityafCalifumia'Ys, Bakke.(1978)
blessed racial preferences in higher 
education adm.issiOlls to further a 
diverse student body, an objective 
advanced by its handicapping of 
white applicants.: iI'he court of 
appeals answered bY denying authOr

itative dignity to 
"the view of a sin

1ft empowered a 
Is' I President 
AbrabamLincoln 

in polling himselfanCl his Cabinet to 
pronounce: "Eight ayesand one nay; 
the nays have won.")'.•The Hopwood 
court thus held that seeking student 
body diversity could ,never constitU
tionally vindicate racial di.scrimina
tion in admissionS. i The Supreme 
Courtdeclined to reView the 5th ar
cuit ruling last July.;I· .: 

The Hopwood decision cast sus
pition on a battery: of ilffirmative' 
action programs operated by the 
University ofThxas College ofEdu
cation. The state attorney general, 
Daniel C. Morales,i advised the 
chancellor of the University of 
Houston system th.at: all such pro
grams must genera,lIy be aban
doned, including racial preferences 
in admissions, finanCial aid, schol
arships, fellowships Iand recruit7 
ment and retention. :I'hey could be 
maintained, Mr. Mo'rilles explained,

II 

i! ! 
" !I I . 

I Ii 

. only ifthe discriminating college or 

institution assembles evidence ofa 

necessitY to overcome present

effects ofpast racial ~udicewith

in the University of'Dm:as system. 


The HopwOod precedent is con
. stitutionally binding on 'Thxas, 

Louisiana and MiSSissippi, tbe 

three states within the 5th Circuit. " 
unless it is reversed by the 
Supreme Court or an en banc cir

. coit panel. The affirmative action 
.adviceofAttorney General Morales 
was both impeccable and a corner
stone of the rule of law. A legal 
casuist might argue that Hopwood 
binds the defendant 'n=cas School of 
,Law, but not state colleges and uni- . 
versities that were not parties in the 
case. Thus, the latter would not be 
in contempt of the Hopwood judge
ment for continuing affirmative , 
action programs for reasons the 
court of appeals concluded were 
invalid. New lawsuits against each 
discriminating institution would be 
needed to put an end to the consti
tutional violations. 

That casuistry has a history In 
the annals ofracial discrimination, 
and it is ugly. After landmark 
Supreme Court and lower court 
rulings denouncing racial disCrim
ination in public education and vot- . 
ing in the South during the 19505 
and 19605, many politically cynical 
figures attempted to blunt or cir
cumvent their impact by applying 
the court precedents only to the 

. named parties' to' the' cases, but 
excluding application tononparties 
even if their practices were india· 
·tinguishable from those that had 
received a constitutional axe. That 
begrudging "Massive Resistance" 
to federal court rulings generated 
endless litigation, delayed justice 
for countless individuals, and pro
voked Congress to throw many 
Southern states into a type of fed
eral receivership. 

Assistant Secretary Cantu, how
ever, has uns-heathed aClinton 
administration edition of Massive . 
Resistance. She asserted in a letter 
to Mr. Morales on March 24 that 
Hopwood must be confined to its 
facts and parties and should not be 
employed to scuttle scores of affir· 
mative action prograplS featured I 
among, state universities and ,col· 
leges' that share the constitutional 

""""'-'" 
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SonofCCRI 

She was born toa 17-yeaN)ld mother-turned
single parent, one of four siblings her mOther 
raised alone. Spe did janitorial' work, 

construction - anything, she told the Seattle Times, . 
ID paythe bills. And while she worked full time during 
the day, she also took classes at night to make 
something of herself. The work paid off when she 
graduated cum laude with· a degree in business in 

·1992. Then she took entrance tests for lawscbool, 
scoring in the 94th percentile. And she waited for 
admission to the University· of Washington Law 
School, where she bad done here undergrad Work. 

ofWashington state. In the wake of the successfI.iJ. ' 
California Civil Rights Inititiative, proponents of a 
Wa.shington State Civil Rights Ini~tive announced 
last week that they have begun the formal process 9f 
collecting signatures to put the issueto avoteas earlY 
as 1998. "We dOn't want some government.official 
deci' . cb group is preferred and wbicb group 
.will be. . . ted against,".said Tim~one. 
,of the initiative's organizers, in a sta_ent. . ,. . , 

The language of the Washington state initiative is 
simple and straightforward: '7he state shalI not . 
discriminate against, or grant preferential treabnent 

That admission would never come. .' 'ID, any indiVidual or group on the basis of~,.sex, , 
For all the disadvantages Katuria Smith.Overcame 

to live out her version of the ~erican dream, there, 
was a·trivial but still intractable one standing in her 
way: her skin color. It seems ,that a former dean at 
the University of Washington Law School, WaIlace 
Loh, added skin color to the institution's adinissions 
standards in the interest of racial diversity. . 

'1\ commitment to 'diversitY' - that shorthand 
. label for. the aSpiration to racial, gender and other 
fo~ofequalityofop~tym.tiigh«:redu~tion 
and m the work force -IS not only the right thing In 
.do, it's the pragmatic thing to do in the global arena' 
oftomoITOw," Mr. Lohsaid in 1994. Unless, of course, 
you happen to be the wrong color. Betwtien 1990and 
1994, the percentage of minorities at the University 
of Washington Law School rose from 17.5 percent in 
1989 to 43.3 percent in 1994. That didn't leave much 
room for the Katuria Smiths of the world. 

. color, ethnicity, or national origin in the operation of 

public employment, public education, or public 


.. contracting." The measure would· not apply to , 

private-sector programs. . 
. Itisaineasureofhowfarthiscoun:tryhasdrifted 

from the' goals and timetables of the civil rights 
movement - not to mention the power of ajudiciary 
hostile to the plain meaning of landmark federal anti
discrimination statutes-:--.that30Years later such an 
initiative i.s still necess~ry. qne of the prime . 
supporters of he 1964 Civil Rights Act. Hubert . 
Humphrey, insisted that "the simple and complete 
. truth" about the act is thilt it forl>idsdiscrimination 

against anyone on account of race. The concept 

remains popular even today. BackeM! of the 

Washington initiative cite a statewide poll in January 

that showed 71 pen:entof registeredvot'ers oppose 

discrimination or preferences based on race, sex, 


Ms. Smith has since filed suit ag8.inst the school,' color, ethniCityor national origin. . 
charging that it discriminated against her illegally. No doubt there are some 8J]longthe remaining 29 
Helping her is the Washington, D.C.-based Centerfor percent, like Mr. Loh, who think there's a case to be 
Individual Rights, an org~tion that specializes in made for quotas and preferences.' Let's start the 

'. dismantling state-sponsored racial quotas as well as debate, then,byallowing them to explain to Katuria . 
the arguments of pious law school deans. Smith why her skin color matters more than her hard 

There is still more help on the way for residents .. ·work whenit comes to law school admissions. 
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, flawofthejLaw School's admissions 

preferences. Ms. Cantu declared, 
for exalllp.le, that th~ court of 
appeals precedent "shoWd not be 

'.' 	 used to idValidate the 8ft'irmative 
action admission program used by 
the UniverSity of 'Iexas'CoUege of. 
Education: to assist in ~reating a 
diverse student enroUment for edu
cational pilrposes!' The: Hopwood 
opinion, hOWever, expressly reject
ed student diverSityas ajustification
for r:ace-baSed admissions prefer ...' ences. ~, Cantu is exhorting1exas 

. to imitate; ,'Massive ResiStimce" 
against the Hopwood decree, a 
shocking sabotage ofthe rule of law. 

There is:nothingwrong with a 
state or the federal goVernment 
from selectiDg a test case to seek re
examination of a court precedent 
when the ~bilityofan overruling 
is non-friwlaus. OtherwiSe the law 
would fossillze. But a test case Can 
generally be created by seeking a 

.declarator'y judgment~ without 
offendin8 prevailing court interpre
tations of the Constitution. In con
trast, if court precedentS are rou
tinely ignored and confined to 
parties on the theOry that a future 
overruling is always possible, then. 
the rule ofl8W degenerates to large
ly sound and fury signifying nothing. 

Is that what the Clinton admin
istration is; scheming at while it 
holds the IPjips of Power? . . 

. :' I ' 
.BruCe hili is a lawyer andjru

lance write~i ~ializini in legal
issues. ' "1 . . 
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F.B.L Reported Examining" 

·Hospital Operator in- Ohio 

ColumbialHCA Acquisitions Seen as Focus 

By;KURT EICHENWAI:D, 

Alents with the Federal Bureau of . 
Investigation are examining the Co
lumbla/HCA Healthcare Corpora
tion's deals to acquire control of cer
tain hospitals in northeastern Ohio, 
people with knowledge of the inquiry 
said yesterday; 

TIle inquiry' comes amid growing 
Federa):scrutiny:of the company and 
Its business practices. But the ex
amination by Federal agents in Ohio, 
a state that has been a flashpoint for 
criticism about certain of the compa
ny's deals, takes the active Federal 
inquiries into a new area: How the 
company has acquired its assets. 

Investor concern about the Fed
eral inquiries of Columbia yesterday 
led to a selloff of the company's, 
shares,· with its stock value losing 
about 10 percent. 

TIle stock was unable to' begin 
trading for an hour yesterday, as the 
the number of shares for sale far 
exceeded the buying demand. Short
ly after opening, the stock fell more 
than $7 a share .. By the end of tr.ad
ing, shares had recovered somewhat, 
cloSing at $33.625, down $3~875, amid 
a broader market selloff. 

Since the disclosure two weeks ago 
that Federal investigators armed 

· with search warrants seized truck
loads of documents from the compa
ny operations in EI Paso, Columbia 
stock has lost about a quarter of its _ 
market value. 

An article on Friday in TIle New 
York· Times reponed that lawen
forcement officials and several Gov
ernment agencies were investigating 
an array of business practices at 
Columbia, the nation's largest health 
care company. 

In particular, the anicle said that 
the Federal Medicare agency was 
investigating certain Columbia hos
pitals for possible improper billing. 
TIle report also said that the Govern
ment was examining issues concern
ing Columbia's financial relation
ships with its doctors, 

Ina statement yesterday, Colum
· bia said it had not been notified by 
the Medicare agency, the Health 
Care. Financing Administration, of 
the .billing inquiry, but said it wanted 

to meet with the age~cyls adminis

trator, Bruce Vladeck. , 


TIle Columbia statement also said 
that the company believed that both 
Its billing p'rocedures and financial ' 
ciealings with doctors were in compli
ance with the law. But If there were 
any legal transgressions, the state
ment said, the company planned to 
correct them. 

Columbia said it could not.speclfi
cally address the findings of a com- , 
puter analysis by TIle Times, which . 
found that the company's hospitals 
more frequently billed for certain 
higher-paying conditions than Its 
competito~ ~d ~llt ,i~, use of()~tpa=

tient treatment cost Medicare far 
more than elsewhere. 

"Columbia was not provided' an 
opportunity to review the Times data 
and was given only a limited descrip
tion of their methodology," the state
ment said. "TIlus,we cannot specifi
cally address their findings or inter
pretations.". . . 

A spokeswoman for TIle Times, 
Nancy Nielsen, said that the paper 
had provided Columbia with Its find
ings and relevant data, along with 
full descriptions of its research 
methods, In writing and in interviews 
over a period of several months. 

Columbia controls several hospi
tals in northeastern Ohio, including 
St. John West Shore Hospital and St. 
Vincent Charity Hospital in Cleve
land, and Timken Mercy. Medical 
Center in Canton. Before Columbia 

, 	 gained' control, all three hospitals 
were operated by the Sisters of Char
ity of St. Augustine, ,based in Rich
field, Ohio. 

While it was not immediately clear 
how far along the agents were in 

. their inquiry, in the last several 
weeks they have already interviewed 
several people with knowledge of the 
situations. 

TIle deal for Timken Mercy has 
previously attracted considerable. 
criticism from its former board 
members. Prior to that transaction, 
a meeting of the board of the not-for
p'rofit hospital was convened in April 
1995, At the meeting, board members 
were asked to provide a vote that, 
would allow the hospital to sign • 

_ letter of intent for a deal with a for- . 
profit hospital company. . 

TIle members requested more in
formation, includin~ thet~rms Qf the 
letter of intent and the name of the 
for-profit cOmpany. But, board mem

, bers have said, both requests were 
denied; cOnsequently, the board vot
ed unanimously to take' no action. 

TIle next month, the 12 board 
members were served with written 
notice that they had been dismissed, 
according to testimony before a state 
legislative committee. TIle next day, 
several new truStees were appointed, 
and a new vote was held on signing of 

'the letter of intent. TIle deal was 
approved. 

Lindy Richardson, a Columbia 
spokeswoman, sald that she had not 
been able to locate anyone aware of 
the matter. 

i 

Columbia'S biggest deal .in Ohio 
would have been the proposed $299.5 
million acquisition of the assets of 
Blue Cross and Blue Shield of Ohio. 
TIlat deal, in whl~ a group of Blue 
Cross executives would have re
ceived payouts of some $19 mllllon, 
was rejected last month by the Ohio 

rtment of Insurance. TIle regu
~ s, who will Issue their order 
r' cting the transaction on May 9, 
ctJallenged the bid as inadequate. 
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, ',Is What"s Really',N¢eded':~:>; .':~':"~":;'~~' 
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• A!fir."'.,tive a~tio~: The on1y tio= s::rea:~~rects an unbridgeable, 
way to end racism onIcampuSes ' ,ull betw~en people. as though they 
is,to end prog'rams th,a,""t, reinforce were different species. with nothing 

.1 • 

fundamental in eommon. If that ",ere
racia1 separatism. . ,,1\' .',: ,true7if racial identity, detei1ninedone~s 

, I.; values and t.hir1king methods':""there would 
, ,By MICHAEL s. BERLINER be' no possibility , for understanding or 
, and GARYHULL , .11 " I 	 'cooperation among people of different 

races. ,
Is ,ethnic diversity an '~atiSolute essen~ Advocates of diversity claim that be

tial" of a coUege education? UCLA's Chan~ cause the ,real world is 	diverse, the
ceUor Charles' Young i.hiriitS so. Ethnic eainpus should renect that fact. But why
diversity is clearly the purPqSe of affirina~ , should a campus population "renect" the
tlve action. which Young h~ peen defen4" leneral population (particularly the ethnic
ing lately against a.Jong-ov~rdue assault. population)? The purpose of a University is 
Bu~ fa:Jrom' bei~g ~en~~i to a colleg~ , to impart kilowledge and develop reason-
education. such diversity IS a:sure road to ing. not to be a demographic mirror of
its destruction. Ethnic diversity is merely' society. ' 
racism in a politically correct'disguise. ; Racism, not any meaningful sense of

. Many people have a very superficial diversity, guides today's intellectuals. The
view of racism. They see it' ilsmerely th,e educationally significant ,diversity that ex
belief thatone race is superior to another.' istS in ..the real world" is intellectual 
It is much' more than that. It is a funda

mental (and fundamentally Wrong) view' 

of human nature. Racism is the notion that: 

one's race determines one's identity. It is 'One cannot preach the need for . 

the belief that one's convic'tionS,values 
 ""-8steem while destroying the
and character are determined not by the', 

judgment of one's mind but by one's, , faculty that makes It possible: 

anatomy or blood, ' 'i I ' ,: .'. teasOn. One cannot teach 


The diversity movement claims that its coIleCtIveldefttity anclexpect .goal is to ext.lnguishracism: and build' 

tolerance of differences. This ~ a conipiete ' 8tudenta to have self-esteem.' 

sham. One cannot teach students that their ' .' 


identity is determined by skin eolor and ' 

expect them to become Colc)~blind. One" 

cannot espouse multiculturalism and ex-' diversity. Le., the diversity Of ideas. But iueh 

peel StudentS to see each other, as ,individu-: diversity-far from being sought after-is 

al human beings. One canriotpreach the' vJrtualIy fcnpidden on campus. The existence 

need for self-esteem while de8t.royiIig the: of "politicB1 correctness" blasts the academ

faculty that,mates it possible::~n. One: Ies' pretense at valuing real diversts.y. What 

cannot teach collective identity. and expect ' 'they wantis abject eonfClimity. , ' 

Itudents to ~ve self -esteem:; ! ! . . : The only way to eradicate racism on 


Advocates of diversity are tr:Qe racists in' campus is to. scrap racist programs and the 
.	the basic meaning of that ~: They'see philo6aphic Ideas that feed' racism. Racism 
the world through colored I~nses' eolored will become an USly memory only when 
by race and gender. To the m~ticultural- universities teach a valid concept of human 
1st. race is what counts~for' values, for nature: one baSed on the tenets that the . 
thinking. for human identity in 'general. No IDdividuaJ's miJ;KI is competent. that the 
wonder racism is mcreasing;COlorblind- human Intellect. is efficacious, that we possess
DesS is now eonslderechvU. tr:,not Impossi- '. free will. that IDdividuals are to be judged as 

. ble. No· wonder people don't itreat each . IDdividuals. 8nd that deriving one's identity 
other as individuals; to the multlculturalist. . from one's race is a c:orruption. a COl'n.Iption 
theyaren'L '; .'1: . : appropriate to Nazi Germany, not to ~ nation 

Advocates of diversity claim!that it will : based on freedom Ind independence. 
teachltudents to tolerate and l celebrate 
their differences. But the diflerences they JIIidIotl S. .IIe7fWr .. ~ ciM:tor 0/ 
bavein mind are raclal differences. which : 1M All" Band IftitUv;Ie m JlCIrina del Reg. 

, meani we're bema urged to glorify nce, : llaf7J BWl &eacIaa' 6uainaI .t!Ihit:I at 1M, 
wbich means we're beinS asked to Instiw-, .. "anmont (inIduate~ . " .. , ' 

• 	 . , I, f '.' , ' ' 
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'~" " ,'TheBan on Bannekers ',' ,.,
'~~~~~,~~;J~!Z=~==~

,',. , ""f~,~ " D VeJ:Sjty f of MarylaDd "Law SchOOl.~The{lifii'e ,dy 'and bad also, failed to crea~ a remedy narrowlyW\} 	 SotBeme·eoutfjiiStici.f~tumed:do'Wn becaUse the 'tailored to· the probJem. On Monday, the U.s. 
entire university was solidly segregated then. and, it ~Upreme Courtrefused.to.~=ag.:J~,m,the,case. 
'~ Jo rem!)t an but tOken integration even WlPle the high Court's action does not set a pm::e-'
i!ter the landmark cases and legislation of the '60s dent and' W:ilthave no impact outside the Fourth 
mandated'change. J)uring those civil rights years. Ciicuft ~Virginia, West Vqinia and North 

, ~ Rev...Martin!Luther_Kirtg.Jr.-ElS;..Q~.:.di.SCou:r;", and South Carolina), suPporters of affirmative action 
,ag~,frorn.~i on ~us; while AlabarilaGov. : 'fear it Signals a~g COJ1c;ern on the .~ of. 
, George, Wanace was recewedas a hero. The few the courts (or reinedying,~ effects of past disaimi
black students had great difficulty getting ~us nation. ,,' " ':' ", ': ' , 
jobs ,andw.rlversity support for their extracuiriCular' In 'aWe of this,' setback, the unive.sity is not " 
ptograins. And the federal government re~tedJy Without options. Its leaders are determined to COIl
pressed the university to take atmmativestepS to ' ,tinue the progress that has been made and will DOW 
integrate the institution. ,..' " ".e:xpJoi'eotheraVeriues for increasing diversity and , 
-Given this bistoIy., it J.s iroIUc that' one aspect of attract:mg more' minority Students to the eonege 
the' univ~ty'sefforts to ·respond to thissitua- ParkcarilpuS. TheY should, do so-and with energy, 

, tbt-:an effort ~~ has by aD accounts been,smgu.- , sPeed" and determination. Programs in Other institu
lady 'su~-must now be abandoned. The ~-' dons that achieve comparabJeresuJts but are not so 
,De~: IiCbolaisbip piogrmn-Vr'bich was founded'in ;clearly or,narrowIy based on a formal racial require- , 

" 	 ~978to,pfovide fuU room, board and ~ori8rants menUl3vebeen approved by courts. And univmSity 
to' 'minority st¢ents and WaS, restricted ,to Afriean " Jdministrators have great flexibility musing general
,AmericanS in '1988-wcis f()uridto be unConstitutio&- " scholarship,~ to Create the kind of student body 
aJby the U.S. Court of Appeals for, the Fourth ' ~y want: Meanwhile,' Banneker-typeprograms'in 
Circuit last year. Racial distinct.ions in the law are ' other' parts Qf ,the cnmtry will certain1y be tested. 
inherently suspect and 'must be subject to the most ' ,and ,eventually the ,Supreme Court will have to 

"ecacting standards of judicial ~tioq.TheBan. 'J:eSolve:a c:onflict in th~ circuit courts and provide ,
Beker program, which exducJedn¢ only whites but ',dear guidance. As ,this sorting-out continues. it is

"an minorities other than African Americans,;' was ,~tiaJtO acknowledge that the Work of integration 
chaDen,ged by a~'s''capp, lieant WhQ qualifiE;(Uorisunfinished, 'an~ to encourage neW and aeative 
the aid in every, except race. ,,' ,.,approaches to aiding minorities that will sUrvive the 
"'The appeals , found that the university ,had; oonstitutioDal sautiny of thec:ourts. 
.... __... ~ • z ' " ~ '. "., • 
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while at the same time providing 

additional training and education so 

that larger numbers of candidates 

can meet them. And It is constantly 

taking the pulse of Its work force to 

see If its policies, Including those 

regarding advancement, are per
ceived as fair. . . 


"If you don't have standards that 

you apply across the board, then 

your white employees are going to, 

be very disturbed by It," said Maj. 

Gen. Wallace Arnold, the Army Dep

uty Chief of Staff for personnel. 

"Your minorities are going to be 


\.. disturbed by' it as well because It 
puts them in a situation where they 

'~'. are then looked down on and 
scorned." 

As late as September, the Navy 

had only four black admirals and the 

Air Force, six black generals. The 

Marine Corps had none, although it 

recently promoted one black to brig

adier general and another. has been 

recommended for such a promotion. 


For Hispanic people, progress has 
been slower still. Though they make 
up 5.4 percent of active duty person
nel, there are only 11 Hispanic gener
als and admirals in all of the four . ,II, . George Brainard for The New York Times 
services. With affirmative action repOrted working well in the . Jackson, right, andrnembers of the First Platoon. C-",,-,,_.,

There is no question, experts say, armed services, there lis a good chance that many' Company, Second Battalion, Seventh Calvary Regi- !
that the Army's success stems in . soldiers will have a niihority supervisor. Sgt. Carlos ment, on duty recently at Fort Hood, Tex. 

I \ I .part from its ability to attract. . .:, t,'· " 

blacks. A 1994 Pentagon report noted . i I] i 

fHE NEW YORK TIMES NATIONAL WBDNBSDAY,.!..\..fRIL 5,1995 

that 30 percent of enlistees the previ- • £. " '. ,R.O.T.C. at historically black COl on race, allow soldiers to expressous year had been black, higher than The Ideal arhnnatrI;Je ~ leges and universities. In the 1980's, their views anonymously on a varieany other service and nearly triple • . ; 'I I. , when It found that a high percentage ty of issues from the quality of food
the percentage of blacks, 18 to 44 action progr~m IS" ! o~ blads rec~iving their comml,s to their trust in their commanders. 
years old, in the civilian population. " : i. h' ;slons from these programs were fall- Still, the experts say there are
Blacks not only enlist in higher pro- reported to b,el,n t e ' ing their offic,ers' training courses limits to which the Army can teach pOrtions than do whites, they are ,', ! . because of academic defiCiencies, the country how to deal with racial 
also more likely to re-enlist. '. military. . . ':'1 " :; the Army established a tutorial pro- interactions."Show me another organization In J. I'i' : gram at black colleges with empha- Few companies or other institu'America besides the N.F.L. and the " 'I ' I si~ on math, and, communications tions have the financial resources to'N.B.A. where you have so many 'I' . i skills. ' 

devote to training and education onblacks," said John Butler, head of' "" , . "I • , ,As a result, In 1992 about half of the scale that the Army does. And it ' the SOCiology department at the Unl- , take into account race ~~d diversity ,the 563 blacks who were commls- ' 
would virtually be impossible for a versl(y of Texas, speaking of the " when granting promot!~~s. Army of, ~ sloned as officers by way of R.O.T.C. ' corporation to bdng 'some orits itsprofessional football and basketball flcials demand explan~t1pns if goals :came from, historically black col top management to Washington evleagues. , '. are not m~t. But no t!m~tables are )eges, according to a study by Mr'. ery year, as the Army does, to spend, The high retention rate has result- set for achieving them, ~nd no sanc'Butler and Mr. Moskos. , 
up to six weeks examining theed in blacks making up more than 30 lions are exacted for falh~g short. As ' The Army also trains a cadre of 
records of peop)e eligible for promopercent of the Army's sergeants.: a result, Army offiCials ~ay, the pres- sergeants and commissioned' off! tion.That means, some experts say, that sure to cut corne~s ,t~i make the ~cers to conduct seminars on race And virtually no segment of thethere is a good chance for many' numbers look good I~ I$!~~ened. , and sex, to monitOr commendations soci~ty . maintains the disclr1ineenlisted soldiers to have an Immedi- Perhaps most Imp,o,rtant, t~e lind disciplinary proceedings, to in found in the armed forces ate supervisor who is black, provld, Army. has. placed ~ ~r~~t e'!lphasls vestigate bias complaints and to ad "The reason 1 think the Armying a role model for all races and on educauon, p.rovldmg: ~asle sk!lls vise commanders on the state of . works best In this area Is discipline,"sweeping away stereotypes about In reading and ~~them~~ic~, paymg. race relations in their units, Includ 'said Sgt. Jody Church, a tank gun, . blacks In positions of authority. 7S pt:;-ccm of tuition to, ~Idlers who , ing conducting annual "climate sur. 

"The military Is the only place In want, to earn ,college Id1grees. ~nd . VeY-i." .. ner. "The civilians, they don't have 
discipline. You can show them all America where blacks routinely runmng man~gement"i trammg. I These surveys, which Include,' this stuff and they go right out the boss whites around," said Charles' schools for so~dlers consl~ered wor- many questions on a unit's attitudes door and blow It off." ' Moskos, a sociology, professor at thy of promouon to serg~ant. ",' .. 


. Northwestern University. When the anti-war pr~tests in the 

But black success in the Army is 1960's at predominantly!white col


not merely an accident of numbers. leges forced the Army: tei withdraw 

The service establishes affirmative ' its Reserve Officers Trai~ing Corps 

action' 'goals and permits boards to· from many campuses" it: expanded 
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Time and Money Producing 
Racial Harmony in Military' 

'. By STEVEN A. HOLMES 
'FORT HOOD. Tex., April 1 _ 

As a young Army officer in Korea 
In 19,0, Frank L. Miller found him
self in a racial climate so volatile 
among American troops that his 
post averaged more than 100 ra
cial assaults a week. 

These days, the experiences of 
Mr. Miller, now a major general 
and the deputy commander of the 
Army III Corps, are far different. 
Outside his office on this sprawl
ing base" black, Hispanic and 
white soldiers maintain their 
M IAI tanks and Bradley fighting 
Vehicles, train in Apache helicop
ters, attend classes, eat, work and 
laugh together _ all with a hick of 
railcor that makes those tempes
lUOUS days in Korea seem a dis
tant memory. 

In the last two decades the mili
tary has achieved notable Im
provements in racial harmony by, 
devoting time, energy and money, 
to the vexing problem of race rem
tions. While the rest of America is 
engaged 'in strident combat over 
the issue of affirmative action, its 
armed forces - primarily the 
Army - have' quietly trans

, formed themselves into perhaps 
the most integrated institutions in 
the country. 
, 1:0 'be sure, the progress ,of 

'bmcks in the military - eSPecial-: 


. "ly at the upper ranks - has not 


erals and the only African-Amerl
can ever to become Chairman of 
the Joint Chiefs of Staff, Colin L. 

'Powell. The other three services, 
which have traditionally been less 
hospitable to blacks, have a com
bined total of 11 black generals 
and admirals. 

Nevertheless, some Democrats, 
including President Clinton' 
who have been placed on the de
fensive 'by an increasingly stri
dent conservative onslaught 
against affirmative action - are 
holding up the military as a model 
of how to give minorities and 
women a leg up without gene rat
Ing resentment among white 
males. 

"I take it there is virtually no 
opposition to the affirmative ac- , 
tion programs that are the most, 
successful in our country, which 
are the ones adopted by the United 
States military," Mr. Clinton said 
at a news conference last month. 

,"Those have not resulted in peo.. , 
pie of inferior, quality or ability . 
getting preferential treatment but . 
has resulted in an intense effort to 
develop the capacities of every
body who joins the military so ' 
they can fully participate and con- . 

'tribute as much as possible." 
According to the Pentagon, mi

norities, mainly blacks, made up , 
29.2 percent of active-duty person
nel in 'the four armed ser:vice as of 

, been achieved across the board. ' last September.', 

: The Army boasts of 22 black gen- The Army ~ed the way with 39.5 


percent. The Navy had 29.3 per· 
cent, the Marines 28.6 percent and 

SexualHarassmentGrows :, ' the Air Force 22.5. ' 
" Minorities also made up 5.8 per

A Congressional study found' cent of all the male generals and 
. that women at military acade-· ,", 'admirals on active duty, com

mies say they are sexually har-. " (-,ie, 

assed at the same rate, or high- ,,'
',er. tha,n in th,e past. Page 88.. " :pared wIth a 1.1 percent minority . representation among the male ' . 
~==.....""""======== :senior.level managers' at the 

;country's largest corporations. 
, . :, ;: .• :, Pentagon officials note that " 

~e\ren as the armed forces have: " ' 
, ,reduced the number of active duty 
,personnel to about 1.6 million 
~from more than 2.2 million in 1987,

; - ... , the percentage of minorities ~as 
,'" ~. , increased in the enlisted ranks and· 

',: " .~"the officer corps alike. ; 
" ' ·':."OU~ society is becoming more 

.~ . diverse and that diversity has been' 
" t·" '.' ,reflected In the force, not only int .: 

" ' aggregate numbers but in the vari.. '.'~ :r . 
,'ous grades as well," said Fred Pang, 

'. Assistant secretary of Defense for 
'force management policy. ' " 

For blacks, equal opportunity in 

.. ~ , 
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BY THE NUMBERS 

Integrating the Officer Ranks 
, Blacks as a percentage of peoPI~ at each rank in each branch of ' 
. ,'. the'armed forces. Figures are f~r men only, .: ' 

'1994 1980 

ARMY 
Generals ................. , . 6.5% ........ 5.5% 


~ Colonels. , . , ... , ..... , ..... 4,9 .......... 4,6 

lieutenant Colonels .. : ....... 8.3 .......... ' 4.8 

Majors ........ . ... '.... ,. 12.5 .......... 4.4 

Captains, ....... , . : ..... , . 12.4 ....... : .. 7.7 

lieutenants ......... : . . . 11.5 ...... ,'.. 10.5 


~ 
NAV,Y 

Admirals ........... , ....... 1.7% .... " .. 1.2% 
Captains ... ;, ............... 1.7 .......... 0.8 
Commanders ............... 3.2 .......... 0.6 
lieutenant Commanders . , . . .. 3.7 . . . . . . . . .. 1.2 
lieutenants ......... , ... , .. :, 5.2 , ......... 2.6 
lieutenant (J.G.) and Ensigns .. 7,0 .......... 3.6 

AIR FORCE 
(Tl ·Generals, ................... 2.0% ....... ' 2.8% 

~ Colonels .................... 2.1 ......... : 1.8 


lieutenant Colonels ....... ' ,. 4.9 .. , .... " .. 2.1 
Majors , ........... : ....... 7.4 ..... , .... 2.3 

'Captains, .......... '... , .... 5.5,. . ....... 4.4 
lieutenants ... '.' ...... , ..... 5.6 . . . . . . .. .. 8,2 

, MARINES 

:,CUt.Generals........... :....... 0% ...... 1.5% 
, Colonels ....... , , ........ " 2.9 . . . . . . 0 
lie~tenant Colonels ":' . . . . . . 3.9 .......... 0.6 
MaJors ................... 4.0 .... " .... 1.6 

,Captains .............. '.' ,. : '4.8 .. , . ' ... , .. 4.4 
lieutenants...... : ...... 'o.' •• 6.0 . , .. : . ,. : : 5.0 

Source: Defense Deparrment 

-.-- 'the military has had its ~~ards. but -'-'--, 
it has also exacted its costs: of the . 
266 soldiers killed in the Persian 
Gulf War, 15 percent were black. 

In part the military's success 
stems from factors that. only are 
unique to the armed services. Mill· , 

: .. , tary life requires maintaining strict' , 
. order and discipline so that orders •. 
including ones to diversify the work 
force, are obeyed without question. 

, The.armed forces grow all of the 
. managers; there is no such thing as 
hiring from outside the organization. 
Consequently, it can better innuence 
the racial mix and the quality. of 
promotions. . , 

And there never has been a short· 
age of blacks seeking to enter the 
military. .', ',..' 

Nonetheless, the armed· forces 
'. ,also provide instructive lessons for 

society at large. It has adhered to 
tough standards' for' advancement" 
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al government could provide solutions to'America's 

problems. The Republiaw Contract [With America] view 

reflects in. many cases an outright hostility to govern

mental action. although msome cases a curious willing

, ness to increa,se the fed~rhl government's control 'over 

our daily lives. My view, whathas loosely been called the 

new Democratic view or 'the New Covenant view, is to 

be skeptical of governmehtbut to recogriize that it has a 

role in our Iives,and a parthership role to play., " ' 


We have made the government smaller; we have given' 
more power to states an~ localities and to private citi~ 

, zens.' Our proposals woUld further accelerate those 
trends. We have, as you learned herein this room just 'a 
few days ago, been wor~g for months on a serious ef
fort to reduce the burden of unnecessary regulation. Buf 
we believe government ti;l~, importa,nt work to do: to ex~ 
pand opportunity, to give People the tools they need to 
make the most of their own lives, to enhance our securi
ty. That's why we support adding 100,000 'pOlice. That's' 
why we support more affofdable college loans. That's 

, , why we supported the fanri!y leave bill. That's why I sup. 
port the minimum wage legiSlation now before Congress, 
and why I do not want to reduce our investment in edu

. ,cation in our future. " i; , ' , 
The Republicans now ha~e proposed to cut education, 

.	nutritional help for: motherS ahd school children, anti-iirug 
efforts in our schools, and other things which to me appear' 
to target children in 'order to Pay for tax cuts for upper-in
come Americans. I do not believe' that that is, consistent 
with our interests as we builaAmerica into the 21st centu~ 
ry and we move into this new,global economy. 

So my job, it seems to me,i is. to continue to push my 

view, what I believe is the essence of the New Covenant: 

more opportunity; more reswnsibility; reform welfare,
but don't punish people, req~e work.'This is the sort of 
thing we need more of. And I look forward to this debate. 
I think it's healthy, I think it's good for the American 
people... " ,q. " , 

, 1:\ 
, ' I 

Defection by a' Dem~~rat " " 
Did you ,by'to talk Senator [B4!n Nigllthorsej Campbell {D-,participate ami contribute as much as possible. and has 

CoI••j out of jumping ship? What does it portflnd for the, resulted in theinostin.t,e,grated institution in oursoci.ety...
Democratic Party, and wbat does it mean in terms of your 	 ' 
leadership? " .I " ," ' SO I want to know what theSe programs are exactly, I 

, 	 ' : I ' , ' want to know whether they are working, I want to know' 
Well, I talked to him this moming, because hec.alled: whether there is some other way we can reach any ob-' 

the White House and said he wanted to talk to me, and so 
I' called hiin. And we had a g~ conversation. And he' jective without giVing a preference by race or gender in 
pointed out that he had voted With me over 80 percent of some of these programs; • • • ,,' 
the time in the last two years,i that ,he essentially sup-' There are still a lot of people who aren't living up to 
ported our economic policies~ ,out education policies and 
our social policieS, and that he would not change that. 

It,was obvious to me that there were some Colorado-
specific factors at work. I wish tie hadn't done it. I think 
it was a mistake. But.J hope he ,Will continue to vote in 
the way he has in the past. '; I \ ' ' 

Do you think there will be more defectors? 
-	 L, i' • 

No. I have no reaSon to believe it. He had been taikfug' 
about this'for some time, we had ~eard, because of-ap
parently becaUse of some things that happened out there 
that I'm not fully familiar with.}:jVish he hadn't done it, 
but it's done. All I can do now ish9pe that he'll keep vot
ing the way he has the'last two years, If he does, it will 
make a contribution to moving th'e1country forward. 

Ii. 
, , 	 " , I \ 

t A . I d ' tB I d B d' 
a ance u ge merr men ' 
Yeu indicated yesterday agreement with the Democratic, 

senators who balked on the balanced budget amendment 
because of their objectlons'.to the 'current and continuing 
pr~ctice I)f borrowing surplus Soci41 Security funds to,offset 

, "hi!) d\rficit In ligM of YOllr attitude oiti,that. sir, ! wonciered . :7 ::~);,l:r~ r:~"e!!2f'~ti ~.., ~'~~(t'! ~~!~ !~~'!1 o.r.~ O:.:1t f;:~:t:':1 ~:~! 1';~'~~~:::" 

President Clinton listens to ,~ q~estlon from a reporter durir 

results. AnQ I have b~en, throughout my public care~r. I ' 
have always' been for trying to help people develop their , 
capacities so they could fully participate. . . . ' 

I have asked for, a review of all the federal govern
ment's so-called affumative action programs because I' 

'think it's important that we analyze, nUrriber one, what 
they do and what-a lot of times people mean different 

things whell they use 'affmnative action.' For example, I 
take it there is virtually no opposition to·the affllll1ative 
action programs ,that are the most successful in our 
country, ,which are the ones adopted by the UiUted 
states military; which have not resUlted in people of infe
rior quality or ability getting preferential treatment, but, ' 
have resulted in an iritense effort to develop the capaci
ties of everybody who joins the military so they can fully 

their'capacity in this country and it's hurting the rest of 
us., •.. The American people want an end to discriniina
tion. They want disc~ation where it exists to bepun~ 
ished. They don't want people' to, have an unfair break 
that is unwarranted. We am work this, out. and rm de
termined to do it. 

Chall,engers f,or the Presidency 
" seems like eyery day another Republican is lumping in

to the presidential race. It also seems like ev.,rj '::ay we are 
reading about your election campaign and who is in and who 
isout.,' wonder Hyou could tell us a little bit abouUhe kind 
of organization that you're putting togethitr. And I also 
wanted to ask you about a comment that Senator (Robert J.j 

" 	 Dole (R-Kan.j made yesterday when he was asked about why 
he didn't meet the Democrats' demaa to take Social Secu~ 
rfly out of the fight over the balanced budget amendment. 
He said you haye a president wile has abdicated his respon
siblllly; Hyou had a real president down tllere, we might
think about It. What's your response to' that in the context 
of his presidential aspirations? 

\1\),' r~so,onse to th?tiR th:lt, :::~m')",'r ~:c,:" l\:,:, ; 

P, 
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'Swiss Used Nazi Victi~rMoney . 
For War Payments, Files Reveal 

:, .: I . , . 
By ALAN COWELL , :,\ 

BONN, Oct. 23 - The unclaimed 
accounts of presumed Holocaust vic
tims were used to ease Switzerland's 
postwar compensation disputes with 
Poland and Hungary under secret 
agreements, according to documents 
made.public today by a SwiSS histori
an. 

The disclosure, based on research 
. in the Swiss National Archives by the 
" historian; Dr. Peter Hug, represent

ed a further blow to SwitZerland's 
, self:itnage and fueled assertions by l 
American Jewish groups that, de
spite Switzerland's reputation for 
probity and neutrality, it drew finan
cial benefit in many ways from the 
Holocaust. 

On at least three occasions be
tween 1960 and 1975, Dr. Hug said in 
a·telephone interview from Bern, the 
Swiss invokfd the secret agreements 
with Poland and Hungary to compen
sate Swiss businesses. 

On one of those occasions, Dr. Hug 
said, money from dormant accounts 
of' presumed Holocaust victims was 
"distributed directly among Swiss 
businessmen" to meet their claims 
for compensatiori for assets seized in 
Hungary r'ter the Communist take
over. . 

And for the compensations in Po
land. Swiss authorities paid over 
460,000 Swiss francs (around $390,OO'D 
at present rates) into a separat~ 
Polish Government account at the 
Swiss National Bank - known as 
"Account /II" - that was eventually 
used to pay Swiss businessmen. 

The disclosures have added to a 
widening furor among American 
Jews and the Swiss themselves about 
the extensive and still largely secret 
dealings not only between SWi!'ls 
banks and Nazi Germany but also 
about the subsequent fate of untold. 
amounts of money left in Swiss at,
counts and insurance funds by Holo
caust victims. '. 

The confrontation, particularl,. 
with American Jewish groups, has 
left Swiss officials grapplirig with a 
widening stream of disclosures sug
gesting that their forebears cynically 
manipulated the Nazi era and the 
Holocaust for profit. 

At that ,time, many Jews in' Ger

, I, 
many and Eastern Europe saw 
Switzerland as \the only safe haven 
for their assets, because of Switzer
land's neutrality and because the 
Swiss set up bariking secrecy laws in 
1934 to protect their clients'deposits 
from Nazi scru,tiny. 

Over the past :two months, howev
er, documents discovered in the Unit

. ed . States, Britain ·and now Switzer
land have chroriicled allegations that 
gold looted by the Nazis, stolen from 
individual Jews lor taken from the 
teeth of Holocaust victims was sold 
to the Swiss National Bank. The post
war fate of the 'bullion remains un
clear, accordingi to United States 
groups. i \ 

Additionally, ',Swiss newspapers 
have reported that the Swiss traded 
freely with Nazi:·permany in stolen 
artworks and jewelry, while leading 
Nazis did their ~rsonal banking in 
Switzerland. ' \ 

Today the Swiss authorities an
nounced the formation of two new 
investigative panels; They are de
signed to provide speedy and full 
disclosure of any secret deals struck 
with former Communist East Euro
pean countries to Iuse dormant ac
counts of Holocali~t victims to com
pensate Swiss businesses for expro
priated assets. : : 

"We want to clear up 'completely 
this important and ipainful matter as 
quickly as possible," the Swiss For
eign Minister, Flavio Cotti, said. 
However, the settipg up of two more 
inquiries - in addition to three al-' 
ready under way 'or; promised - sug
gested a deepening alarm among the 
Swiss authorities that their credibil
ity is in tatters. : I 

Nowhere has that been more 
graphically iIIustr'ated than in the 
past few days, when Switzerland 
first denied that' it ist ruck a secret 
compensation deal, with Poland in 
1949, only to find evidence disclosed 
from its own archives that agree
ments were made w'ith Poland, Hun
gary, Romania, Bulgaria and the for
mer Yugoslavia. : I 

In addition, money from supPosed 
dormant accounts was actually dis
bursed in dealings with Poland and 
Hungary. . . ~ i . 

In both the telephone interview 
and in a lengthy n~wspaper article 
today, Dr. Hug, an historian at Bern 
University, said S,,'':iss riegotiators 

also promised to pay Poland some 
two million Swiss francs from un
claimed Polish accounts to persuade 
Poland to strike a. compensation 
agreement in 1949. 

But that promise was never kept. 
Instead, in 1960 ·and to Polish pro
tests, Switzerland paid only an Initial 
sum of 16,347 Swiss francs - around 
$fJ,OOO - to the Polish Government. 

Unique among such deals, and at 
the insistence of Swiss banks, the 
secret agreement also provided for 
Poland, not Switzerland, to act as 
guarantor that legitimate heirs 
would inherit the dormant accounts. 
But when Switzerland deposited the 
money it did not provide a list of 
those in whose .names the accounts 
were registered, Dr. Hug said. 

"That is where I see the real moral 
problem," he said. "Switzerland nev
er gave Poland the chance to do any 
research." 

The agreement, he said, set up a 
clearing account at the Swiss Nation
al Bank in which Polish receipts 
from the sale of its coal to Switzer
land, money from supposed dormant 
accounts held by Poles before 1939 
and SwiSS claims to compensation 
for expropriated assets were all to be 
accounted for and offset against 
each other. 

Dr. Hug said his research was 
based on an initial examination of 
some 6,500 boxes of files in the Swiss 
National Archives and was not con
clusive since he had not studied all 

the files and had not had access to 
other sources of material held by 
cantonal authorities, courts and 
banks. 

However, he said, he was "99 per
cent certain" that money related to 
secret compensation agreements 
had been disbursed only in dealings 
with Hungary and Poland. 

Under a system set up by Switzer
land in 1962, any monies found in 
dormant accounts on which no claim 
had been made for five years were 
put into a special Government ac
count to gather together unclaimed 
deposits thought to belong to Holo
caust victims. The special account is 
to be used to support charitable or
ganizations. 
. The SwiSS used this account to 

make its secret paymeflts to Hunga· 
ry. and Poland: 

'.1,1 '5~ 
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workplace - ethnic, religious and 
political," he said. 

Although government'affirma
tiveaction programs are under 

. attack, particularly with a major 
ballot initiative in California Nov. 5, 
thousands of companies remain 
committed to diversifying their 
labor force, regardless ofwhat gov
ernment does. 

While companies search fur ways 
to achieve workplace harmony, they 
must pay close attention to: 

• The Family and Medical Leave 
. Act. BE&K already had provisions 
granting unpaid leaves for. family 
issues when the federal law was. 
enacted in 1993. But Carol Mor
gan, company attorney, said the act 
added paperwork and the obliga
tion to do "everything according to 
the law." 

• The Americans With Disabili- . 
ties A.ct. It prompted businesses to 
do much more than add ramps in 
front of their buildings. Employers 
screening prospective workers no 
longermay inquire about their gen
eral health. Many companies have 

. had to rewrite thousands of job 
descriptions and overhaul applica
tion forms. The ADA is a particular 
challenge for BE&K, where many 
of the construction jobs are physi
cally demanding. "We can ask 
about the speciflcdemands of the 
job," Miss Morgan said. "If the job 
requires climbing, we can ask if a 
person is able to climb, but we can't 
ask general questions. We haven't 
had any difficulty. with this. This 
just requires you to look at a person 
for his quality as a pipefitter and not 
at·other areas:' 

• The graying ofAmerica. "With 
the life expectancy growing longer, 
in 20 years 65 may no longer be an 
acceptable retirement age," Mr.. 
Goodrich said. "It will be interest· 
ing to see how companies deal with 
that.". . . 

For most jobs, federal law has 
already done away with 65 as a 
mandatory retirement age. Mr. Fot· 
tier predicts that companies will 
continue downsizing, with older 
workers often the first to lose their . 

jobs. "There will be an increasing 
number of lawsuits filed by older 
employees who say they were 
picked on because oftheir age;' Mr. . 

· Fottler said. 
Lockheed Martin, the nation's 

largest defense and aerospace con· 
tractor, is battling a federal class
action lawsuit on behalf of 3,100 
workers over age 40 who were laid 
offfrom 1990 to 1993. The compa
ny denies allegations of age dis· 
crimination. 

• Employees with AIDS or the 
virus that causes it Much like the 
case dramatized in the movie 
"Philadelphia," Eric Kline, a 
Knoxville, 'Ienn., accountant, said 
he was abruptly fired tWo days after 
he told his employer he had AIDS: 

Mr. Kline, a hemophiliac who 

Contracted AIDS thrOugh a trims

fusion, died last month; but his fam· 

ily is pursuing his suit aglinst the 

Pinkstaff, Daniels & Si:npson 

accounting firm. Company officers 

said they fired Mr. Kline for poor 

job performance and did not know 

he had AIDS when they decided to 

dismiss hiril. . 

Some companies go well beyond 
· these issues. Managers at the Pier
pont Inn in Ventura, Calif., 
equipped controller Claudia Gos
sard with a $2,500 home computer 
to help her juggle her work with . 

· raising two young sons. 
· "You do put yourself on the line 
and you take more chances:' gen
eral manager Rod Houck said. "But 
I think the return is increased pro
ductivity.I think people tend to Stay 
with you longer,and that saves us 
money." . 

Baptist Health System is working 
to solve employee complaints 
through peer review. "What we are 
saying with this is, 'If there'S a prob
lem,let's work it out between us: " 
Mr. Sanders said. 

In today'S climate, if the compa
ny doesn't work it out,lawyers will. 

. Bob Johnson i... a reporter for the 
Post-Herald in Birmingham, AJa. 
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~OB JOHNSON 

Last ofa four-part series. 

H
ere's the problem: You're 
the boss and one of your 

, employees has a Bible on 
his desk. 

You would violate his rights by 
telling him to remove it. But ifyou 
allow him to pick up the Bible and 
start preaching to. other .workers, 
you're violating their rights not to 
be exposed to someone else's reli
gion. 

It's the type of situation employ
ers increasingly face as the work
plaCe becomes the ultimate battle
ground in the fight over rights in 
America. 

Being a boss today means 
maneuvering delicately through a 
web of government regulations, 
arbitration, diversity outreach pro
grams, real and potential lawsuits 
and a myriad of training initiatives 
aimed at protecting rights and 
keeping employees happy. . 

"All this diminishes the ability of 
the company to carry out business 
functions," said 'Ibm Sanders, 
senior vice president for human 
resources and administration for 
the 10,OOO-employee Baptist Health 
System, which operates 11 hospi
talsin Alabama. 

The workplace has become a 
stage for many of the rights dis
putes of the '90s. Employers are 
being asked to ensure that their 
workers are not discriminated 
against because of race, age, sex or 
disabilities. 

At the end oflast year, the Equal 
Employment Opportunity Com
mission put its total of new and 
pending cases at 190,043 com
plaints from individuals who said 
they were discriminated against by 
either an employer or a potential 
employer. 

Apart from EEOC cases, the 
number of employment-related 
civil rights lawsuits in U.S. district 
courts rose from 8,370 in 1991 to 
19,059 in 1995 -an increase of 128 
percent. , 

. Almost no company or govern
ment agency is immune to suits 
and employee complaints - even 

.:\ 
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Rights battlefield 

in the workplace


il,· . 
those with programs to protect 
workers' nghts. Claims have been 
filed in reCent years against mom-
and-pop 'giocery' stores, the CIA 
and virtually every kind of organi
~tionin between-even the EEOC 
itself.· 'II' , 
. In Memphis, a federal judge 
ruled last ~ay that the agency had 

, , 

DMDEDWE 
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discriminated against Joseph Ray 
'lerry Jr., one of its attorneys. Mr. 
'lerry had complained since the 
mid· 1 980s that he was not promot
ed to top management because he 
is a white mate, A witness testified 
that the EE.0C's Memphis opera
tion was "an lold·boy network that 
was black." Mr. 'lerry was named a 
deputy gen'eral counsel for the 
EEOC in Washington. The agency 

. was ordered to pay him $364,000 in 
back pay, bbnuses 'and leave and 
$355,000 in legal fees. 

Small businesses have had the 
most difficulty in dealing with 
rights issues:, said Myron Fbttler, a 
nationally re'cognized professor of 
management land director of the 
Ph.D, program in administration
health services at the University of 
Alabama at Birmingham. 

"Big businesses have large 
human-resou~ce departments that 
can monitor the law and make rec· 
ommendationp," he said. "Small 
businesses .. .I simply don't have the 
staff to keep them out of trouble." 

Employers,J:)ig and small feel the 
; i 
I ~ 
! 
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effects oC the rights clash in the 
pocketbook. 

"The fear of being sued has dri
ven up the cost of doing business 
across the bOard:' Mr. Fbttler said. 

Cost increases stein from 
revamping employment applica
tions, building wheelchair ramps 
for disabled workers and handling 
increased clerical duties to comply , 
with federal mandates such as the 
1993 American Family and Medical 
Leave Act. 

While thoUsands of companies 
downsize, one area of employment 
is growing - human resources. 
"One of the reasons companies are 
having to add human-resource 
employees is the rights issues," Mr. 
Fbttler said. Many companies also 
hire outside expertise. Consultants 
come in, design new forms and then 
leave," Mr. Fbttler said. "An entire ' 
industry has popped up to deal with 
these problems." 

Dealing with the rights of, 
employees has become a full-time 
business, a trend reflected at both 
Baptist Health System and BE&K, 
a worldwide construction company' 
headquartered in Birmingham. 
Evidence C8!'l be seen at almost 
every work station. BE&K has pro
grams aimed at settling disputes 
and stopping sexual harassment. 
The company operates its own day
care facility. Even work hours have 
been adjusted to make commuting 
easier. 

"We try to be inventive with our 
programs, policies and benefits 
because all we have is our employ
ees," said Mike Goodrich, chief 
exe'cutive officer of BE&K. Mr. 

. Goodrich said what's happening in 
the workplace reflects a changing 
society. "There's a great premium 
on diversity, and you see it in the 
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GadzicnowsKl, a Justice Department 
lawyer who oversaw the test's develop-· 
ment, has testified, "1. think it's beyond 
question that the exam ... is valid. It pre· 
diets job success." 

Meanwhile, the test provides the Jus

tice Department with a new tool for coerc

ing police departments into proportional 
hiring. The New Jersey State POlice and 
the Suffolk County. N.Y., Police Depart
ment were among the first to feel the heat 
this year. The former has been sued by the 
NAAcp and the latter subjected to a 
heavy-handed "compliance review" by the 
Justice Department. The alleged disparate 
impact of ~heir exams is a focus olcom- . 
plaint in both cases, and both departments . 
have been told that they might end their 
new legal troubles by adopting the Nassau· 
County test. 

. The Nassau County test destroys what 
it purports to embody.,.. merit hiring. In the 

.name of fairness, it removes competence 
as an advantage, denying job opportimi
ties to talented individuals of· all races. 
Thus the quality of policing can be ex- . 
pected to fall. This new form of racial pref
erences poses a clear and present danger 
to public safety. 

Ms. GottJredson is a professor of educa
tionol studies at the University of Delaware. 
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, 'Los Angeles Superior Court· Judge JolID" '-'~"";i" ',' :;""'~"'T:'--i ' OuderkIrk recused himself after a challenge ii 	t s dl~flcult to take the witne,ss stand, ,Um..tlle':recommenaa",vu v. :",",...,---- 

from Kni~ht's defense lawyers; who argued,' ~~ Sl~, on the'.?e~ch at the' s~me' time." " ',Kright's'leaci defense attorney" Encino ~--.>.,IF. 
that the Judge mIght be called as a witness. " 	 er Irk said. It S ImpOSSible. ' ,la\\lyer David Kenner, Ouderkirk Imposed'a <~~ , 

totestify ab~ut'his co.!1versations-if any-'- S The, 53se was promptly reassigned to, ~lOe:year suspended prison sentence and ", -' ,~
' ..

With, KnIght s probatton officers as,well as Huper~fr Court JudgeJ, Stephen Czuleg~r, 'flV~ years prob~tlOn, Among the terms of- . 

defense lawyers and, prose~utor Lawrence, . e ca ed ,ahear)ng for Friday on the CGn-, probatiGn'were ,that KnIght undergo. drug' 

M,Longo, ' ','" _ ' tlOUlOg ,lOvGlvement of the 'distrl'ct ',:' testing and notify a probation officer before" KEN LUBAS I' Los Angeles TImes 
, ," ' , attorne' ff '.. 	 ' , Judge John Ouderkirk recused self 
tnct atto!ney's office because of financial of 'ust:;d~y.on the, l~sue of the appearance On Jan, 2, 199~, Longo. s daughter! Gina; because he might b~ ~a"ed as witness_ , 

, Longo is under investigation by the dis- briefs y so Ice a~~ asked lawyers to. file' forelgn,travel. " ' 
_ J , e elOg dGne. 	 ' ,Plel!lSe see JUDGE. 82, 

the 
soUlh 

;lI~;akes the deserL 
,'h'''' ,lubricates 'urban 

i< precIoUS, Water. IS , ' 
, ":,,er 6;", Water.is good for 

I"~ ~~~ i3'a bore, , . 
:t'r~' :pr,'body will admit this . 

.\",,'\l'~:;\,,\~n:bod)r will cop to slip
, under the platewhen 

away: The average '; 
f any such person 

;"",,_il"O >orne notion of the,J;>asic
" involved With Callforma 

y might nod knowingly, 
~Qnie writer 'or pol trots out 

now tired,aphorism abou! 
oeing for drinkin: and water 

i~~"I~gh'tin·. ' ",'. • 
The" probably are aware that for. 

",1IIJe Californians water is. infaC!. a' 
Illoo(1. sport;,and that the battles have 
,""ed' across centuries. "Vater war-, 
;iO~s. the'combatants are'called. They 
fight over salinity,in the,delta, tem ' 
per'atures below, Mt. ,Shasta" toxic 
ponds in the western San:;)oaquin, It's 
all quite,ititeresting, ,to thein. Those 
not di'rectly invol.ved-,most 
Californians"':" come as spectators to 
the engagements, feignirig Interest. ' 

All 9f which is an overly longpre-'-.
Jude to asad 'announcement,about this 
particular coluinn: It is about Callfor

:nia water:and politics: And there now 
,will follow a five- minute intermission, 
allOWing those so inclined to make 
tracks for the sports section .... i 

, story: Something odd is at work on 
the California water front. The various' 
water ,factions"':'farmers, environ

·mental.ists and urban water agencies
, amazingly h.ave ,come' together as 
~,allie~ to,puLon,the,November, ballota 

"$1 -e!llion, bond mE!llsure,' Pro·positior. 
204'i the ",Safe. Clean:Reliable Water 
Supply Act:: would finance. a multi
tude of good works: restoring the del
ta. shoring ,up. flood con\,ol systems. , 
cleaning water supplies. saving fish, 
and so forth. ..,' " ' 
, The list :of ,supporters is almost 

,comical in its, breadth. Bill Clinton, 
endorses Prop. 204. as, does Bob pole. 
as do Pete ,Wilson and Barbara Boxer, 
and Dianne Feinstein. The Sierra Club 

, , endorses it., So ,does the Kern Count): 
Farm Bureau.' Ahd Apple' Computer 
'and' Paine Webber and ,the: Mission 
Viejo'Co.and Western Boaters Safety 
Group and. ,one Ima'gines, Mr. Rogers 
and Barney, Sonny, andCher;.. Mick 
Jagger and Paul. George and Ringo, 

And yet, despite all its good inten
tions and extraordinary cOalition' of 
official supporters, Prop, 204 ·does : 
ha\'e ,a problem: No,: it 'has sev 
problems, It is about water. yawn. 
ahout bonds, yikes. a funding 'de\'ice 
increasingly viewed'by vO,ters as syn
onymous with taxes, And it has landed 
on a 'ballot overloaded with noisier 
campaigns.' A large segment of ,the, 
voting populace still knows nothing 

"?lJoUl 'Prop .. 204. which might be' its' 
;lgge~l problemof all. It's tough to 
.001d iUO thp. booth "ml ,nri;:!? 
···,1'r"o :;~!1. .."\, ... ,." __ .'~" _.... ::.. 

-Proposition 209 Is a 

.Blueprint-forCourt 

'Fights, Scholars Say, 

• Politics: Legal experts disagree on'where 

, and.how widely its social impacrwould be 
felt. But they are certain it would raiSe'issueS . 
that might.takeyears tbr'esolve. 

, By BE111NA BOXALL, TIMES SrAFF,WIUTER 

A:t a mere 23 lines, Pr\lposition 209 is Gne of the shortest 
and siinplest initiati\'eson next week's ballot. But if the 

measure paSses, its' reach' will be long, From vGluntary 
schG91 desegregation programs .to. police hiring to 'the 
awarding of contracts. Proposition 209 could cut 'a broad 
swath thrGugh the public sector: ," 
, 'Legal schol~rs"say i,!S precise impact is in many'ways 
impossible to predict because thejnitiative raises ,a host of 

:questions that will.probably take years of court battles to 
'resolve, ': ",' ,'" ',' .. , " ' 

But interviews with professors from the,state's leading 
law schools and lawyers representing state agenCies point 

"',---to-a, broad:arra:y'of~programs and policies-thaCc-oula~rujj-
afoul 'of the.initiati\'e, which bans local and 'state 
government~sPGnsored affirmative action fGr women' and 
minorities", " , , ' '.' ..' ': 

"Th,is is a major reshaping of public institutions in theActivists c~ristine O'Brien and, Dino Williams oppose altering sign that towers 
state." said UC Berkeley law professor Dan Rodriguez. 

The'measure could do much more than eliminateobviou9 , Do~fightLooms 	 'affirmative actiGn ' preferences, :such as giving, women or' 
'minorities. extra consideration in public hiring or cGllege 
admissions.. 'Overl)isney:-Bjd Howlsill FGr eXample, the independent state legislative,imalyst'a . -.' ,:-... ~ 	 . office says the future of DC's Mathema~ics, Engineering and 

Science 'Achievement '( MESk) ,mentGring, and'study pro
to put Spo~s, . gram would be in doubt because the' 25-year-old prGject 

targets minGrity students at the element~ry. through lmi~ 


, versity levels and tries to. draw them intp mati'tjlnd scien~eon ,Landmark Sigii·' "Hollywood . . 	 fields. - , ',' , • '" .~ 

. Under, 209, dozenso,f prh-ately endowed scholarship 
fundsiri the'UC system would be subject to)egalchallenge

'By LARRY GpRDON ' because they are limited to, women or particular ethniC 
" T1MEsSfAFFWRlTER , grollps;a,cording to the U<; general counsel. 

. Voluntary lI)agnet and schoGI desegregation programs, 
'. ., 

, The laftdmark'Hollywood ' 
, " ' sign could be breaking out will, be vulnerable to the extent that they take students' 

" "in giant-black spots SQon, " race into 'acco,urit, accprding to the s~ate Education 
, . Don't suspect:;fungus or Departmen t's general counsel..... .', ' 


graffiti on the 45-foot-high.letters. 
 The legislative analyst's office predicts .that a pGlice, 
lnstead,anticipate a proposed mar , department could be challenged for launching a recruiting 

. 'ke'ting stunt forthe Nov, 27 Qpen' drive, specifically aimed at women or minorities. , 

jng ora movie about Ii big bunch of 
 Proponents do not dispute that 209 willaffecfa,variety of 
two- toned canines.' ' programs, But they argue that much affirmative action can. 
, 'And, expect a snarly dogfight simply be,refashioned to replace,race and gender consl~e~
over the possible use of Los Ange- ' ations with SGme other factor. such as SOCIOeCGnOmlC 
les' 'Historic Cultural Monument , , background, 

",; i 11 to "romote the. li\'e-action , 
 Please see PROP; 209.84 

http:ust:;d~y.on


C 

'YKVr·.,~U>,~.plUep~lnl,·lU1 r It;l1; Lt:) " 
, " 

Continued' from ill , rejeci th.itinte,.pretation: however,'(' .'. :, A'number of. e,q,er'ts,said 'that if a police " 
"We'll see,anew thinldng .ill the way . "I don't·see that it is going to change, sex. ..:department trying to diversify its force was 

go'vernment approaches affirmative 'discrunination law," said Stanford Univer;" cpnsidering. two equally qualiffed; 
action;" said Yes on 209 spokeswoman. sity law professor Tom Grey.. ," 'applicants-one an African American 

,Jennifer Nelson, i . , ". . . · He and others say Clause C .applies only-' woman and one a .white man":'the woman 
Opponents have seized on 209'8 effect on to the 'initiative and does not amend other' could not be choseri on thebasi. of her race 

such outrea~h ',ifforts as MESA in arguing' sections of the Constitution. Still, Grey . and ge.nder.: ' , , , , . 
, that the initiative will do far more than the added, :'there's na:guarantee of how' courts But what cOilld 'a' public,'agency dci"to 

public .realizes, gutting programs that have will construe the langmige. 'Wsopen to, the diversify i~pool of applicants, to make sure 
helped' women,·and minorities get into, other feading." .' . '.' ". :.': minorities and women apply? Could a police 
everything 'f~om medical :,school to • Gauging the initiative's impact is further. department or school district 'encour?ge 
contracting.: I' ' :' complicated bya proyision exempting court·' Latinos or Asians to apply? ' 

· . Compared with many, or' the, tortuously · orders or consent decrees in force when the· . "Whether that,cQnStitutes a preference,! 

. long, initiatives on the state ballot, Propo,' · ineasure.go~s il)to effecL . ",.. " don't think anyone can tell you," ,Post said. 


. sition 209 appears, re~dily under~tandable., A number. of exist,ing gender, and race- 'State hiring practices have already been 

'. ,The proposed constitutional amendment based affirmative action programs adopted ,revised by Gov. Pete Wilson; who'lnst year 
 . il 
bars state' and !odll'goverriments from dis"~ under court oraer would· therefO're 'bii' pre- rolled back somTstate'iiffiriiiiitive action' , .j: 
criminating or, granting' "prefer,entIal . served, such as ',the Los ,Angeles- Police programs:' As 'a result. the state Civil Ser, 
treatment" on the basis of race, ethnicity, Department's hiring goals for. women and vice system stopped conSidering racei and a 

· national origin or gender in public can', minorities, ,: . , : . - .' gender ,in its hiring, said Ted Edwards; 
(racting, employmeilt and education, · Education w'llJ perhaps feel the greatest affirinative' action manager at ,the State 

But just what is!preferential treatment? impact if Proposition 209 becomes law;' - I • Personnel Board., . ' 
In interviews with The Times, II consti , The initiative' would ~pelr the end of ra,ce' State departments, flonetheless retained 

tutional, andl !discrimination law and ,gender. preferences .in public college', hiring.goals and·timet,'bles as a way of 
experts-o.who have not been in"the fore- ... admissions and hiring-,'although Univer-' "monitoring" w~rk force composi\ion .. said 
front' of campaigning for' either ,side sity of California regents stolethat thunder' Edwards, who predicted that they would 

•generally agreed that tlie term is' not that when they voted last year (0 stop using survive 209 because· they do not factor into 
well defined legallY. '.' . , · 'race, gender or ethnicity as criteria ,in '. the ultimate hiring'd.eclsi0!l. . ':, 

I - ,"The concept of a preference is' 'admissions asof Jan. I, 1997, and inhihng The legislative anaIYst'~ 'office is not so 
extremely 'vague', " UCLA law professor .and contracting. beginning last January. , " SUre. 

· Evan Caminker 'said: "It will require some The policy change will result in asigTIifi. .' "We'~e, pretty,confident that. hiring goals 
judicialdnterpreuition to figure qut what cant drop in the number of Latino, African 	 I and timetables would be gone" because,

" preferential treatment means.",' . ,American and Native American students ·they .c,';eate a dynamic' that fa"ors . '-: I'" '. admitted, whIle the enrollment of' white, , ' 
,I; 1 .and Asian students will riSe, ~ccording to a 

-UCreport. . , , .' .1. ;'." ..... 
Beyond admissions .. a number of long , 'It's an ~ttempt.touse abyp~s~ 

,standing programscould also be affected. . of the ordinary legislative extremely v~ue. It will req~lre' . ,Public'university scholarships restricted 

'The concept of· a preference Is 

process tp und~ .the gal,ns
some Judlcl.allnterp,et'atlon to '. 	 to women or minorities would, be illegal, 

according to' UC Berkeley, profesSor Jesse minoritIes' have achieved; When' 
.. figure out '~hat preferential.,' Choper. ' , I. .IHs used to reassert majorIty ,

treatment means. ~ , · . Teriy_ Col~in, spokesman for th~' tic . rul&:-and the entIre goal'olthepresident's office, said the UC general' • 'I _ . 

. I , '" '., counsel believes that raCial. ethnic and ,Constitution Is'.toprevent, and' . I" 

gender 'preferences wo.uld ha.ve to beEVAN CAMINKER 	 . :create checks agalns~, pure
uetil iaw picfesSor . 	dropped from about $28 million in finanCial 

aid programs, including $7 milllon"in pri· .' !I1aJorlty preferences-that:s 
vately endowed scholarships targeting deeply constItutionally 
groups, such as Portuguese men or under- .' . . problemailc~', _, ',' " r I' .' "," . . graduate women aLUC Berkeley.: .,.. 


. " . - Several legal scholars, including Stan,
', nuqiber of practices involving efforts ford law professor John Donohue, said that 
 , JULiAN EULE
such I's recruiting and outreach may under 'a broad reading of the initiative,'.A	 ,uqLA law professor 

,or may not survi\,e, depending O!l how they funding for. a WOmell'5,eenter or an African 

are run and "how 'narrowly or broadly American cultural' center on a public· cam-

judges interpret the initiative. '. ',' , .' pus'could be challenged:" , 


"The language,:,iSn'\.c1ear,.:' UCLA'law , Jos'eph Sy'mkowI'ck, general'cou'nsel.'o' f' 	 d R b ' , 	 "underrepresented" .. groups, sai 0 crt
'. professor Julian ,Eule said, :'There's an. the .state' Department of' Education; said T f th I . I r I t' ff 
, awful lot oOeeway here about what courts magnet schoofs-which offer enriched . urn.ar~',:o e egis a Ive ana y~ so, ICC•. 

. ,' aregoin'gtodo''''I':' ., programs to, attract. a <liverse-student SiX I~'W professors, 'including UCLA's 
, .. Both Caminker, and Eule question the' body:::"woitld be'threatened:in their Jonathan Varat and UC Hastings law 

measure's constitutionality,' present 'form because many of them take professor Joseph Grodin: a retired state· 
. -"It's.an attempt to use a bypass of the:' race into account in admitting students:" Supreme,Courtjustice, said it is conceivable 

ordinary legislative process. to uhdo the The enrollment criteria would have to b'e ;209 could be used to challenge maternity' 
,gains minorities have achieved,:' Eule said: changed, undercutting magnet programs' benefits at public agencies that do.not offer' 
"When it is used to reassert· majority rule-'-. "primary purpose: integration, comparable paternity benefits. ,,~, ' . '. 
and the. entire goal of the Constitution is to Similarly. Symkowick"said voluntary . The extent to' which 209 would limit 
.prevent, 'and crea.te checks against, pure ' desegregation programs; including'busing future'court orders 'is another murky area. 
ml\iority preferences-that's deeply con- and remediation efforts, would violate 209 The legal ekpertssay that u.nder the f~d-
stltutionaIIy problematic,"'" . '. because of their racial considerations. eral supremacy doctrine/federal judges in 

" But others inte;;'lewed 'said' 209 should Ther~ is ;'.twist, however: Many existing .' California, would not be bound by Proposi, 
" pass -constitutional muster; particularly. 'm,'agnet and inv,oluntary school desegrega. tion 209. Similarly, t!iey said. state Judges'

b '... I d' " d' 	 .. ' in,loking federal law could continue to 
ecause It 'mc U es a non ISCrimmation' _tion programs would be sa"cd because they order affirmatl"e .action ,as ;, remedy fol' ' 

I.. ; clause. "I'd be quite surprised if .it was are under court order,· . ,dis~riminHtion.. j 
found to hQ "r:~t.1~.~[itution,?L". '~aid ,Lie Richal'd Jiilson,}"!!C'rlQr:;J! But' Hnmilton 
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1 DuckirigHopwood: 

i I 

The Pas$iveVirtues 

A
·t first blu~h, it seem~d an abdication of' 


responsibility when the Supreme Coun 
declined to review the 5th Circuit's . 

sweeping decision baning all consideration of race in 
admissions at the Universif\. of.Texas School of Law. 

'J
The July I denial of ceniorari in Texas H Hop\\ood 

sowed confusion-probably into the next 
millennium-as to the legality of racial preferences in 

admissions 
elel'}'l\here. It left 
institutions in 
different states'CLOSING subject to disparate 
interpretations of 
the Constitution.ARGUMENT 

, Slale uniler· 
. I si!ies in most of 

BY STUARTI~YLORJlt~ the count I'} lIill 
presumably feel 
free to continue 

using raciJI preferences, reasoning thJt the Coun', 
1978 decision in Re,~(,l1/s of lilt' Uililcrsin of· 
Califoi?lia \'. Bdkkt' rem~in;; the 131\ of the land. 

But tho,,, in Te,XJ~. Lmi,i3nJ, ~IlJ \\issis,;ippi 
are subjel'tlo the :'ith Circuit's broad diree!ile;; In 

, HOf'II(iud that BIlHI' i, nl) longer good la\\, th:lI 
uni\ersitie~ nKII 1101 l'on~idt'r mee, ;lnJ Ih~1 anI 
who do so risk 'puniti\e damage J\\ard~ 10 rejected 
white applicants, 

(\\'hile the 5th Circuil did $:1.\ that preferences could 
theoretil'alll he u~ed to remedl an institution's rccell! 
history of pro\'en discriminati~n agJin~t minorities, no 

university appeMs to hal'e such a recent histol'}·. \ 
Justice Ruth Badl"r Ginsburg \ one·page 

explanation for her late [0 deny ceniorari, joined by 
Justice Da\id Souter. was less thanconlincing. 

Ginsburg noted that Texas no longer defended the 
crude, quo!;··like admissions process that the law 
school had used in 1991 (when the case was filed), 
and that the record shed little light on the operation 
of the school's current regime of racial preferences, 

Such factors might warrant passing up an ordinary 
case. But this case involved pressing issues of huge 
national imponance. And it will probably take at 
least four years for another university admissions 

' :1, I'd wager that the four more liberal justices would 
I have jumped at the chance to reverse Hopwood had 
I. they been confident of a fifth vote; that the three 
; 'I more conservative justices would have done the
II same had the" been confident of five votes to affirm: 
I, '1, J

and that the real reason for the outcome was that 
neither bloc wanted to gamble on what Justice 
Sandra Day O'Connor (and perhaps Justice Anthony 
Kenned}') would do. 

: 1 But for ail this. 1lean to the view thal the Coun
'I' may have made the least bad choice when it ducked 
I Hopll'ood. because the alternative would have been 

' !I worse: rendering a climactic decision, probably by a 
54 margin. that could have pre-empted evolutionary. 
democratic decision-making on an iss!Je of vital 
nationaLimponance as to which the country and the 
Coun alike are deeply divided, 

Maybe this is just a rationalization for. the fact that 
I am as conflicted about racial preferences, in' 
admi~sions as I imagine Justice O'Connor to be, But 
consider the possible outcomes if the Colin had 
taken,up Hopwood. ' 

If it had affirmed the 5th Circuit-virtually 
outlawing racial preferences-it would have required 
a radical change in admissions procedures,I 

, : Inationwide. over the biner opposition of the vast, 
.: i Imajority of educators. If rigorously enforced. such a 

, 
, d~cision might produce somethingf 

t,lose to de facto resegregation 0 


" most elite universities: . 
,I' , 

' ! I, Any such rulingwo~l.d be seen 

, b~ a great many mmOntles, nghlly 
. br wrongly. as a pretext for 

returning to the bad old days of 

dcial hierarchy. It would also lack 


! I~gitiinacy in many eyes a, having 
' been imposed, with no popular 

~andate., by a bare majority of 

hine unelected judges. with four 


.dissenters excoriating the Coun 

.: for pef\'ening the Constitution, 

. ~ \"[T]he Coun should declare as 


Ih~\' only such principles as wi!l 
'ih lime. but in a rather immediate 

,fdreseeable future-gain general 


case to make its way to the Coun and present the:!>sent," as Alexander Bickel 
justices with another opponunity to resolve the state 'Mote, ..the Coun. . must lead 
of confusion they hal'e helped creale. 'dpinion.llO! merelv impost> its 

Besides, the Coun has often made broad 'oJ;n: and. , , it labors under the 
pronouncements with no more guidance from the ~~Iigation to succeed.;' 
record beforeit than it had in Hopwood. A leading : ,II lAS on~ who hope~IO,see the 
example is Justice Lewis Powell Jr:'s pivotal opinion nation weaned from raCial 
in the 5-4 Bakke decision. Powell endorsed as a preferenc~s before we descend ever 
model the use of minority racial status as a "plus" , deeper into tribalisrlt ) nonetheless 
faclOr in a Hm'ard College plan that was before the t~i'nk it would be unwise for the 
Coun only via an amicus brief.cdun to impose the kind of cold. 

tJrke\ withdrawal bv judicial fiat 
'':''l~,., ..~...a .... ,j l." . • l-.,.. c.;., r:_" .. ;. 

. , 

,/ 
/ 

~tlC .. ~ 
I" 
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Doe, thl'> mean that 'the Coun 

should have ta~en up the 
Hi!p\\'(Io'/ case and re\'ersed·.' 

Not necessarily. For even the 
narrowest possible Supreme Cnun , 
endorsement of racial preferences in admissions \ 
would be' taken by predominantl\' liberal universitv 
administrators as a mandate for ihe perpetual ' 
entrenchment of what has become a pervasive 
regime of hea\ilv race-based admissions. 

That's what h;ppened after Bakke. even though 
the Coun there voted to bar racial quoias and ~ 
endorsed only quite limited use of racial preferences. 
The outcome hinged on Justice Powell's view that 
race could be considered in seeking "a diverse 
slUdent body." But he implied (by quoting the 
Harvard plan with approval) that race should come 
intoplay only in choosing between closelvmatched 
individuak as a marginal factor that "ma),tip the 
balance in ran applicant's] favor just as Imay the] 
geographic region lof! a fann bov from Idaho." 

Notwithstanding the narrownes~ of this 
endor.;emenl. BaHe has r.een used to justify pursuil of 
stated or unstated numerical "goals" that are met with 
such consistency as to r.e alm~sl indistin~uishahk 
from the quotas'lhat Ihe Coun condemn;d. Consider 
the remarkable record in Hop\\'ood ilself. in\'ol\'ing 
one of the nalilln's top /illI' sch,lOis. 

Decades after discrimination against minllrities 
had ended allhe Uni\'ersilv ofTe~xas: the la\\ 
school was 'pursuing tixed 'gnals of admilting al 
least 10 percent !'.kxican-Americans and 5 percent 
blacks in each l'lass. II granted "presumpti\e 
admit" stalUs t" hlack ~Ind !'.ldidn-Ameril'an . 
appliL:;lIlls-includlng thosefrom af1luent f~lmilles 
and other stateS-\1 h~lse rank on the Texas Index 
ta composite of undergraduate GPA and LSAT 
scores) was above I KK, while rejecting almost all 
whites I and otherS! whose rank was belcm 19:;. 
Applications were color-coded hv race. And l'le 
admissions process \1;lS se!!regat~d bv race. with a 
special "minoril~' suhcomn~ill~e" for'lhehvo 
preferred groups. 

The experience after Bokkr thus shows Ihal when 
the Coun gives universitv administrJtor.; an inch. the\ 
take a mile. Any new de~ision puning the Coui,-s ' 
moral authority behind preferential admissions would 
probably be used to perpeluale, wilh largely cosmetic 
modilications, progrJms thai aim for a similar racial
balance-at-any-cost bonom line. 

Nor is it clear that preferential admissions reily 
help all. or evenmosl. of the purponed beneficiaries ... 

The end rl',ull i, ,'lll'll Ih~11 pn)n1i,ing mln,xill: 
sludenh-II'hn C'HIIt! hl' academil' ,I;r, al mo'sl 
unll·.ersilies-.lre lured 10 inlensely l'ompctili\'e 
schools where disprllponlunale numbers drop OUi.. 

'truggk academical I;·. bec()llle alienaled. and seek 
solace through self-..:egregalion. ' 

Meanwhile. perhap~ in' pan becalhe of Ihe leg;ll 
uncen:lInty Ihal Ihe Coun ha,; l're'lIed. Ihere is at 
Ieasl a glimnk'r of hnflC' Ihal our in'liluliolls~and 
,)ur dem,'cr~ltic pr,'cc',s-Illay he ';1'lnill~ 10 fc(llheir 
way toward a loierahk re~"luti'ln ot' Ihe 'cllntrolerS\ 
()I'er r~cial pr~ferenL"'s.· " 


Wilh Ihe Ihre~11 ,)(judicial illl:tiid:llion k'omin" 

~Ind II ilh pret','renL'cs under ~j'l\1 in" p,)lilical :III;~~. 

people ,~I dl\ crse ide,~lllgiL'JI p,'r.'pel'lil~' are 
'lTamhltng I'l lind allernalile, lu r:lc:e-hds,'d 
prugr:11l1'. :\nd ,"Tll,' :Ire ,ee~ing Il~ reJir"l'l SOCial 

energies toward the most intractable sources of 
inequality': the woefully inadequate primary and 
secondary education received by many minority 
children, and the dispiriting cultural and economic 
environmenl in which many are raised.· ' 

Meanwhile, il seem~ likely thai the University of 
. Texas will find ways 10 continue admitting 
substantial n~mbers of blacks and Mexican
Americans without oven consideralion oCrace-for 
instance, by gi\'ing less weighl to standardized test 
scores and by giving special consideration 10 
applicanis of all races who have shown unusual 
potenlial by overcoming poveny or ad\ersit)'. 

Similar adjustmenls seem likely 10 de\'elop in 
California, where Ihe stale Board of Rel!enlS has 
nrdered abandonmenl of racial preferen~es in 
admis,ions. and where an initiative slaled for Ihe 
No\'ember bal,lot would bar the state from using 
racial and gender preferences in educalion. 
employment. and contracting. 

Where ailihis will lead is hard to foresee. But 
there are limes when il is best for the Supreme Coun 
10 let events ta~e their own course. This ma\' be one 
of those limes. ' 

SWarT Tar/or Jr is a senior lI'(iter with 

AmJri((lTl UIII'\'1!r Media, LP, and The American 

Lawyer mllga:ine. His e-mail address iI' 

IlIwrt.WI'/or@cOllllsr!.com.· "Closing Arglll~el1t" 

a{Jpt'a(S 'I't'ek/r in Legal Times. 
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EEOC ANNOUNCES INTERVENTION IN TEXACO, INC. LAwsurr 
. ~ I 	 " , 

, . ~ , , 

Washington -- The~U.S. Equ4! 

Employment Opp~rtunity Commission (EEOC)loday 

.filed a'motion to interveJ in (he priv~te employment disbi-iminalion lawsuit pending against 
'j
j .; 

I 	
, , 

TEXACO, Inc. The COmInission's action is based on its investigative finding of class-wide 
" 	 ' 

racial discrilnination again~t African .lnericans in the ar~a of promotion. 
, ..-' 	 ~" . ! . I . . 

. In reaching its deci~ion to inter:vene at this time, EEOC Chairman Gilbert Casellas said, 
"The Commission collectively agreed '~t because active :settlement discussioIU are ongoing in . 
this case, it is more appropriate 'and productive for the agency to be involved earlier in the 
settlement process rather tfian later. Intervention will enable the Commission to assist in the 
resolution of all outstandiri~ issues. in9IUdin~ the class cl~ims,prior to the required submission 
of the settlement agreement to the court for Its final approvaL It , . 

1 	 Ii 	 I 

"It is the Conunissi~n's responsibility to ensure th~~ the public's interest in the resohitlon.! 
of these claims is represented in the tetms of the final settlement," CaseUas went on to say. ,! 

"The EEOC applauds the Jnonnous prOgress made by the: private plaintiffs and TEXACO, 
which resulted in' the historic proposal ~nnounced last Friday .Tbe monetary terms that have 

. been announced appear to be adequa~, i The 'EEOC's objective in intervening in this litigation is 
to secure clear, fair, and emofCe8ble s~ndards which wiJIl produce the structural changes needed 

. to provide real, long term ~elief at' TEXACO." . 
, _ 	 I: i··..I," . 

. , . The EEOC has bec~ actively in~olved in this case for the past year and a half. It is the 
Commission's rmding of a:'clear patten:I~ and practice of discrimination against an entire class' of 
African' Am~rican employees $ll serveS as a principal b~is' for the proposed settlement. 

. ~., ' , :: . :, 
EEOC enforces Tit\e VII of the Civil Rights Act Of: 1964. which prohibits employment 

discrimination based on ra~e, color, rel,igion, sex, or national origin; the Age Discrimination in· 
Employment Act; the Equ~l Pay Act; sections of the Civil Rights Act of 1991; Title I of the 
Americans with Disabilitie~ Act, which prohibits discrimi~tion against people with disabilities 
in the private sector and state and local : governments; and prohibitions against discrimination 
affecting individuals with disabilities injhe federal goveIllJilent. 

. 	 :t 'I ' 

1 '\ # /I /I 


, ! 
: 



·1 
, .1 

I
PROP 209: NBC's ,Ifill: "The White House, which supports 

• '.. • 1, '~ •aff1rmat1ve act1on, has dec1ded at least for now not to 1ntervene 
in a California court challenge! to a new anti-affirmative action 
law.••• Although the Clinton idministratioli has been prepared to 
join in the court chal~enge .to t.I'he +aw~ Whit;e House and Justice 
Department lawyers dec1ded late. last n1ght t:hat the' 
administration needs more time ~o find a legal justification for 
getting involvtad." President cainton: "As all of you know, I 

• I. • • oppose pub11Cly, and strongly, 209. I thought 1t was bad P011Cy 
for the people of California aI}d a bad example for America. 
Whether it is unconstitutional .is a different ql).estion" .("Today," 
12/ .:\ 
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~ativ~ action battle moves 

from voting booth to courtroom 

By Annie Nakao 
SAN FRANCISCO EJV>,MINER 

SAN FRANCISCO - The vote to 
stop some kinds of affirmative ac
tion In California has sparked 
three lawsuits, an executive order 
by Gov. Pete Wilson, noisy P,rotests 

I day," said Mark Rosenbaum, legal 
director of the Southern California 


, chapter of the American Civil Lib
erties Union, which filed the class-


I action suit in U.S. Dis~ct Court in 
! San Francisco. , 

The suit names Mr. ,Wilson, At· 
i I, torney General Dan LUngren and 

and wholesale confusion among. ' ,other state offiCials, as, well as San 
public agencies unsure whether, . I' Francisco and several other coun
their programs are now illegal. ,ties, in an attempt to Iprotect sf

"We've got magnet schools, and , firmative action prog~ams in vir
we've had them for 28 years:' said Itually all public agencies. 
Berkeley schools Superintendent! Another federal suit; brought in 
Jack McLaughlin. "We do not be- :! San Francisco by the law firm of 
Heve proponents of [the ballot ini- Morrison & Foerster,lchallenges 
tiative] Proposition 209 intended to 'j2090n behalf of three citycontrac
dismantle these voluntary deseg-' : tors, two owned by miriorities and 
regation programs. But we're not 
sure.... That's our major, major 
concern." 

[Police arrested 23 students yes
terday to end the occupation of the 
University of California beU tower 
in' a protest against the referen
dum that would end preference 
programs based on race and gen
der, the Associated Press re
ported.] 

The new state law - which bans 

. lone owned by women. 
I The third suit, which' seeks to 
: implement the measure, was filed 
lin Sacramento County Superior 

: :Court by the conservative Pacific 
Legal Foundation. : 
' The suit wants to stqp the Cali
fornia community colleges, the 
state Lottery Commission and the 
Department of Generat Services 

, :from grai1tingpreferences based 
'on race and sex. 

consideration of race and gender, The ACLU suit may be com
in public hiring, contracting and 
education - prompted Mr. Wilson 
to give state agencies three weeks 
to list offending programs. He also 
ordered that regulations barring 
such preferences be drafted. 

"Beginning today (Wednesday], 
Californians will ,be judged by one 
standard and one standard alone: 
the,ir individual merit," said Mr. 
Wilson, a leading proponent of the 
measure. 

There was other swift reaction. 
A trio of lawsuits has already been 
filed - two trying to blo<.:k 209's 
implementation and a third trying 
to enforce it. 

"We are confident that LProp
osition) 209 will not see the light of 

~ 	 bined with a pending federal suit 
involving San Francisco's con
Itracting program for ~omen and 
:minorities. ,
i It's likely the ACLU would pre

' ;fer the case be heard by U.S. Dis
~ itrict Judge Thelton Henderson, 
~ Iwho is presiding over the pending 
suit. He is believed to be more in
:c1ined to grant a temporary re
.strainin~ order thar: Judge 
IVaughn Walker, a more conservCl
tive jurist randomly a'ssigned to 
'the new case. ' 

•I The suit, filed jointly by the 
:1\CLU, the Lawyers' Committee 

, 	 for Civil Rights, the Employment 
Law Center in San Francisco and 
other civil rights group,s, is on be-
I 
i 

half of 11 individuals - including 
seven high school and college stu
dents - and 12 organizations rep
resenting labor, education, wom
en's business groups and minority 
organizations. 

Lawyers in the ACLU suit al
ready have focused on key consti
tutional grounds: equal protection 
provisions of the 14th Amendment 
and the supremacy clause of the 
U.S. Constitution, which decrees 
federal law preempts state and lo
cal measures. 

[Meanwhile in Washington, At
torney General Janet Reno said 
yesterday that federal law banning 
marijuana will be enforced de
spite voters' approval of its use for 
medicinal purposes in California 
and Arizona, the Hearst newspa
pers reported. 

[uThe requirements of federal 
law are still in place:' Miss Reno 
said at a meeting with reporters. 
"It will be enforced and people 
should be advised of that!' 

[Miss Reno wasn't the only Clin
ton administration official sound
ing an alarm against the baIlot ini
tiatives, which would permit 
physicians to recommend mari
juana for ailments including AIDS 
and cancer and would allow pa
tients to possess or cultivate it. 

[On NBC's "1bday" show yester
day, retired Gen. Barry McCaf
frey, director of the White House 
Office of National Drug Control 
Policy, said the initiatives send "a' 
disastrous message to children 
and (are) fundamentally in con
flict with federal law." 

[At the press briefing, Miss 
Reno said officials would enforce 
the federal law "on a case by case 
basis."] 
• Distributed by Scripps Howard 
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. T~ey ~ere suspended with pay pending the outcome of an ~nternal 
.lnvestlgatlon, Bijur said. Meade.is .assis.tant general manager of 
T7xaco:s fuel and marine marketing division and Keough is chief 
flnanclal officer of the Texaco subsidiary, Heddington Insurance. 

Keough, who lives in Bermuda, has an unlisted phone number. 
Meade declined to comment from his suburban New York home. 

Lundwall was among the executives who had given depositions in a 
$540 million class~action lawsuit brought on behalf of 1,500 black 
workers of the oil company who claim they were denied promotions 
and advancement opportunities because of their race. 

In San Diego, George Mitrovich, co-founder of the San Diego 
Coalition for Equality, said he and his wife cut up their credit 
cards and mailed the pieces to B,ijur. . 
. "A boycott will send a clear mes~age: You engage in an act of 

racism ••• at your economic peril, which sadly is the only threat 
some people fear," Mitro~ich said. 

Texaco hired former U.S. Court of Appeals Judge A. Leon 
Higginbotham to review· the company's fairness -policies. The company 
is also creating a committee to be headed by New York University's 
former president, John Brademas, to review Texaco's diversity 
programs. 
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