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Leadmg the News

Affirmative Action j
CLINTON ANNOUNCES RESULTS Ol;: REVIEW,
VOWS SUPPORT FOR FEDERAL PRO;GRAMS

Reaflirming his support for affirmative -action,
President Clinton July 19 announced the results of
a five-month-long White House study of federal
programs and vowed to continue supporting those
efforts within his administration.

“The job is not done. .
principle of affirmative action and fix the prac-
tices,” Clinton told an enthusiastic gathering of
civil rights activists, administration officials, and
others in a speech at the National Archives. “We
should have a simple slogan: mend It but don’t end
‘t "

“Affirmative action is an effort to develop a-

systematic approach to open the doors of education,
employment and business development opportuni-
ties to qualified individuals who happen to be mem-
bers of groups that have experiencjéd longstanding
and persistent discrimination,” the: president said.

In a directive to federal agencies, Clinton or-
dered officials to review existing programs for evi-
dence of quotas, preferences ffor unqualified
individuals, reverse discrimination, or continuation
after their purpose has been achieved. Referring to
guidance issued by the Department of Justice last
month (125 DLR AA-1, E-1, 6/29/95), he also
instructed officials to review programs under the
stricter standards set oul in the U.S. Supreme
Court’s Adarand decision.

Where inclusion and antidiscrimina-
tion cannot be achieved without specif-
ic reliance on group membership,
the Federal Government will continue
to support lawful consideration of race,
ethnicity and gender under programs

~ that are flexible, realistic, subject to
reevaluation, and fair,” the memo to
agencies states. | ? : ‘ a

“In every instance, we will seek reasonable ways
to achieve the objectives of inclusion and antidiscri-
mination without specific reliance on group mem-
bership,” the president stated in his directive. “But
where our legitimate objectives cannot be achieved
through such means, the federal ;’government will
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contmue to support lawful consnderauon of race,

ethnicity, and gender under programs that are

flexible, realistic, subject to reevaluation, and fair.”
In a new initiative, the presndent also announced

- that he was asking Vice President Al Gore tolead a

Community Empowerment Board to develop a set-
aside program targetmg federal contracts to small

- companies located in cconomncally depressed com-

munities. Those contracts would be awarded re-
gardless of the race or sex of the owner and would
be designed as a “supplement” to. exnsung affirma-
tive action programs, Clinton exp]amed in his
speech. “We want to make our procurement system
more responsive to people in thosejareas who need
help,” he said. {

High Grade, Minor Changes 1At OFCCP

Along with the presidential dn‘ectwe the White
House released a 96-page report, summa'rlzmg the
results of the affirmative action rcv:ew (Sce Spe-
cial Supplement accompanying . thls lssue) The
report, prepared under the direction of White
House advisers George Stephanopoulos and Chris-
topher Edley Jr., reviewed the hlstory of affirma-

tive action and its specific applléatlon to

government programs at the Labor Department’s
Office of Federal Contract Complnance Programs,
in the military, in federal procuremen't and in
education.

Desplte Clinton’s earher expressed goal of elimi-
nating those programs that do not work, however,

President Clinton's memo to fedcral agency heads
states that as part of the administration's pohcy
principles any program must be eliminated or
reformed if it: .

* creates a quota;

* creales preferences for
unqualified individuals;

* creates reverse discrimination; or

* continues even after its equal
opportunity purposes have been achieved.

A BNA Graphic
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none of the programs—including those wrth exphc-
it set-asides—will immediately get scrapped as a
result of that review.

“What you see is a strong endorsement of the
programs as a whole,” explained Chrlstopher Ed-
ley, at a briefing following the release of the report.
The fact that none of the existing programs was
eliminated “does not mean it was not a thorough
review,” he said, adding that no governme:ntwide
analysis of the programs had been done before.

In the area of employment, the White |House
report gave high marks to the executive order
program administered by the Labor Department’s
Office of Federal Contract Compliance Programs.
Characterizing the program as “valuable, eﬁ‘ectwc

and fair,” the -report recommended only minor
changes in OFCCP operations.

“The empirical literature indicates that aﬁrrma-
tive action generally, and specifically the OFCCP
Executive Order program, does create opportum-
ty." the report said. “OFCCP enforcement was
scaled back during the 1980s. Nonetheless, there is
reason to believe that it continues to have a positive
and significant rmpact on remedying drscrnmmntxon
in the workplace.”

The study concluded that the federal govern-
ment’s leadership proved *“a critical factor” in get-
ting private employers to change their own
personnel practices. And the report called for the
president to take the following steps: ’

e Instruct the Labor Department to rmplement
plans to reduce the employer paperwork burden
associated with the program and to “reward suc-
cessful companles by targetmg enforcement on
problem firms.”

e Direct the labor secretary to make changes in

OFCCP guidelines and technical assistance materi-

als “to underscore and reinforce current law and
policy regarding nondiscrimination, the illegality of
quotas, the enfércement focus on ‘good fanh ef-
forts,” and the relauonshlp of equal opportumt) to
legitimate qualifications.”

® Direct the labor secretary to explore \\a)s to
collaborate with pnvate sector leaders “'to promote
best practlces in providing "equal employmem
opportunity.”™ E

Procurement: Tightening The Tests

While the report did not call for the elimination
of the mmomy contractmg set-aside program
called into question in Adarand, it addressed the
need to end abuses in the current operation of
procurement programs directed toward minority
and female-owned businesses. ll

I
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Specxﬁcally. the report recommended ughtenmg
the economic disadvantage test, enforcing |the re-
quirements for “graduation” of protected firms mt’o
mainstream competition, enforcing smngem safe-
guards against “fronts and pass-throughs™ seekmg
to take advantage of minority business set- asides,

‘and establishing measures to reduce regional and

industry concentration in order to prevent excessive
use of protected programs in specific areas. §

In accordance with Adarand, the report said,
federal agencies should *develop guidelines for
measuring when minority and women entrepré—
neurs have achieved a full measure of equnl} opporl-
tunity to participate in the economic mainstream,
making sunset of the programs appropriate. . :

(The White House report on affirmative|action
appears in the Special Supplement accompanying
this report.) |

—By Nancy Momwie/e:‘*

Affirmative Action - |

CLINTON'S SPEECH DRAWS FIRE FROM GOP{;
ACCOLADES FROM CIVIL RIGHTS, LABOR GROUPS

President Clinton’s defense of affirmative| action
programs prompted accolades from a spectrum of
civil rights, labor, and women’s groups, but outrage
from opponents of affirmative action on Capito
Hill, including several Republican presi’dcmia
hopefuls.

Republican members from both chambers of
Congress reacted to the. presrdems remarks by
vowing to end “preference”™ programs, xncludlnnI
pledges from Sen. Phil Gramm (R-Texas) and Rep!
Gary Franks (R-Conn) who announced the;,l\xould
introduce legislation to prohibit race- or gender-
based preferences in the awarding of all federal
contracts.

During a press conference on Capitol Hilll
Gramm said he agreed with 90 percent™ of Clin-
ton’s speech, but believed that the American people
are opposed to quotas and set-asides bAecaus:e ;heg/‘

“give one group of Americans preferences’” over
others and disregard merit in hiring, promonons7
and letting government contracts.

Gramm, who has pledged to abolish aﬁirmatwe
action programs if elected presrdem said he plans
to offer an amendment to appropriations measures
next week in the Senate that would ban setfasides
in government contracting. Franks said he pl}ans 1

offer an amendment to the Defense Departmenz
appropriations bill that would bar race- or g!ender-
based preferences in the award of all government
contracts.
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Franks said his amendment is supported by the
House Republican leadership, including House
Speaker Newt Gingrich (R-Ga), and predicted that
it will pass the House by a. s:zeabletmargm with
some Democratic support.
" Similar legislation is in the ofﬁng from Rep
Charles T. Canady (R-Fla), who in a statement
reiterated his intentions to mtroduce a bill that
would prevent the federal governmcnt from asmg

7-20-95

preferences based on race, color, ethmc origin, or .

gender. Canady, who chairs the House Judiciary
Subcommittee on the Constitution, slammed the
- president’s position on affirmative a':ction, which
Canady said “constitutes an endorse‘ment of the
status quo.”

Senate Majority Leader Bob Dole (R-Kan) also
sharply criticized the president. “Instead of clarity,
the president has chosen confusion,”] Dole said.
“This is not a difficult decision: discriimination is
wrong,” Dole said. “And preferential treatment is
wrong t0o.”
. affirmative action programs an mtegra'l part of his
campaign for the GOP presidential nomination.

Others Hail Pressdent s Speeth
Whr]e Republicans blasted the president’s re-

marks, civil rights, labor, women’s groups, and:
representatives of management lauded Clinton's’

stance on affirmative action.
"It was clear at the beginning that the admtms—
-tration could have gone either way on the issue,’
said Barbara Arnwine, executive director of the
Lawyers Committee for Civil Rights, after Clin-
ton’s speech “But the review really made a differ-
“ence. Arnwme charactenzed

remarks as “moving” and a sweeping e\ndorsemem

of affirmative action. “I'm much more concerned

over what’s going on in the House now,?” she said.

Ralph Neas, former director of the [Leadership
Conference on Civil Rights, said that Clinton’s
remarks should give a boost to afﬁrmauve action in
the eyes of the public. **Polls consxstently show that
a majonty of Americans believe .in |affirmative
action,” he said. “The presndents remarks under-
score what it is and what it is not.”

Nancy Kreiter, research director of Women Em-
ployed, a Chlcago based advocacy group, said the
president “hit a home run” with the speech, ap-
plauding the president for giving unequivocal sup-
port for affirmative action. She told | BNA the
president accurately described how affirmative ac-
tion is fair, is necessary, and is working.

The National Committee on Pay Equity said it

was “very pleased that the president has 1recogmzed‘

that affirmative action is just as much an economic
justice issue as it is one of social justice,”r according

LEADING THE NEWS

‘Like Gramm, Dole has made ending |

the | president’s

tional management consulting firm. |

o
(No. 139) AA -3
to the committee’s execatwe dlrcctor Susan Bian-
chj-Sand. 1

“We cannot count on the goodwill of employers
alone to ensure fairness for all of. Amenca s work-
* Bianchi-Sand said, adding it would be a “gi-

‘ant step backwards to abandon afﬁrmanve} action’

programs at thus stage.”

U‘nions, NAACP, Mandgemlnt 3

L
AFL- CIO President Lane Klrkland said the
presrdent has taken “‘a welcome step‘ in relafﬁrm-
ing the use of affirmative action to further equal

_rights and equal opportunity. Kirkland urged the
-Congress to follow the president’s example ‘and

not allow government to compromlse'the progress -
that has been made and can be made by weakemng
its critical affirmative action role.” r

John J. Sweeney, president of the Ser\uce Em-
ployees International Union, AFL- CIO sald in a
statement he hoped the presndent s actions on affir-
mative action “will put an end to|the cymcal
scapegoating of affirmative action for economic

’ problems caused by capital ﬁlght corporalte re-

structuring, and government action.’ ‘; |
The National Association for the Advancement

- of Colored People applauded the presrdem for what
the group called Clinton’s
of support”

» o

bold, decisive statement
for affirmative action programs.and
policies. Wade Henderson, director of NAACP's
Washmgton Bureau, called the presrdems speech
*a defining moment in the Clinton pres:dency

A representative of the employer com'mumty also
rendered support for the president’s speech “We're
glad to see the president reaffirm.the government’s
commitment to responsible af’ﬁrmat;ve[acuon as a
remedy for discrimination and we think it’s 1mp0r-

" tant that the agencies follow his mstruct:ons to

draw the line between: Iegmmate aﬁirmatlve actron
and reverse discrimination,” said Peter| Robertson,
director of equal employment opportunity sexl'wces
for the Organization Resources Counselors, a na-
opport‘unny

Robertson chairs ORC’s equal

ogroup, a networkmg group of 150 corporate 1aﬂ‘ir-

matwe acuon officers. ) i'

-By Pamela M. Prah, Court Grﬂord ‘and Nancj
Monrwieler § %

| |
|

OFCCP

‘PRESIDENT 'S SPEECH ON AFFIRMATIVE ACTION

EXPECTED TO HASTEN OFCCP REFORM EFFORTS

President Clinton’s strong defense of af’ﬁrmanve
action programs is expected to add “vigor” to the
Labor Department’s ongoing efforts to ]streamlme
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affirmative action requirements for federal contrac-
tors, Shirley J. Wilcher, the Labor 'Department’s

deputy assistant secretary for federal contract com-

pliance, said July 19.

The Labor Department s Office of | Federal Con-
tract Compliance is “very pleased” with the presi-
dent’s speech on affirmative action, Wilcher said,

as it reaffirmed the administration’s; commitment

to equal opportunity and to the purpose of Execu-

tive Order 11246, she told BNA.

Executive Order 11246 is the 30-year-old edict—

enforced by OFCCP—that requires compames that
are awarded federal contracts of $50,000 or more

to develop and maintain written affirmative action

plans. About 22 percent of the aboq force is em-
ployed by federal contractors or subcontractors
subject to OFCCP regulations. !

The executive order was among several federal
affirmative action programs that top Whnte House
officials scrutinized during a five-month review,
examining how the programs ran, if they worked,
and if they were fair (see related arttc es in this
section).

The White House report concluded that OFCCP
“does create opportunity” without requtrmg quotas
or race-based hiring.

Even though OFCCP enforcement was scaled
back during the 1980s, “‘there is reason to believe
that it continues to have a positive and significant
1mpact on remedying discrimination in the work-
place,” according to the report. |

Wilcher said the president’s backing of affirma-

tive action and the report’s findings mean OFCCP
“can continue with more vigor” its efforts to reduce
paperwork, streamline agency requirements, and

better target its enforcement.
|

1
i

End of Section

i

¢

Copyright © 1995 by THE BUREAU OF NATIONAL AFFAIRS, INC Washington, D.C. 20037
| 0418-2693/95/50+$1.00 ‘

f

LEADING THE NEWS

!
i
i

(DLR) 7-20-95

]

The changes OFCCP hopes to make to its oper-

" ations were endorsed in the White House| report,

which suggested that the agency complete its plans
to reduce the employer paperwork burden associat-
ed with the executive order and to reward Success-
ful companies by targeting enf'orcement on
“problem firms.” ; | '

That endorsement “facilitates the process and
gives a greater sense of purpose™ to 1agenc§ initia-
tives, she said. | |

The agency was still reviewing the: report’s spe-
cific recommendations, she said. |

Wilcher said she “had every confidence” that the
presndent would come out in support! of Executive
Order 11246 once he was provided with all the data
that showed that OFCCP was not about quotas and
that the order was still needed. |

The review also addressed the Equal Employ-
ment Opportunity Commission’s- over'sight of affir-
mative action programs'in federal agencies. | '

A!though the effect of the administration’s re-
view is *“‘very limited” on EEOC operatxonst Com-
mission Chairman Gilbert Casellas said, “it
validated the continuing need for us to strwé for an
ideal. We’re not there yet. The job 1snt done and
people need to be reminded of that.”

Casellas called Clinton’s speech * a' good |strong
statement—consistent with his request for a ratlon-
al, national conversation on affirmative action.”

“The president countered a lot of thle ﬁct:on with
fact and met a lot of the political mvectwe with
information,” Casellas told BNA. “There’s a lot of
noise out there over al’ﬁrmatlve action. The presi-
dent brought clarity to it.” ‘

—By Pamela M. Prah and Nancy Montwieler
|

i

!

|
i
!
i
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Clmton Avows Support N

For Affirmative Action
‘Mend It but Don’t End I, ’Preszdent Says in Speech

ByJohnF. Kams

Washington Pest Sff Writer

Five months after questioning the future of
affirmative action, President Clinton yesterday
reached into his past for the answer, reciting
the nation’s racial progress since his days
growing up in segregated Arkansas and vow-
ing to support continued government interven-
tion on behalf of minorities and women.

“My experiences with discrimination are
rooted in the South and in the legacy slavery
left,” Clinton said at the start of a solemn

speech at the National Archives, He conclud-:

ed: “The job of ending discrimination in this
country is not done. ... We should reaffirm
the principle of affirmative action and fix the
practices. We should have a simple slogan:
Mend it, but don’t end it.”

The president sketched in broad terms the
changes he would like: a crackdown on fraud in
government contracts steered to minorities
and women under “set-aside” programs, for in-
stance, and ensuring that firms only benefit for
a fixed period of time. .

The thrust of the speech, thougl was a full- :’

throated endorsement of government prefer-
ence programs, not the political retreat that
the administration had mulled last February,
when Clinton began a government-wide review
of affirmative action by saying, “We shouldn’t
be defending things that we can’t defend.”
Many of the leaders of minority and wom-
en’s groups who earlier had expressed deep
resentment of Clinton’s review were in the au-
dience for his speech and roared their approv-

al. Jesse L. Jackson, who has been threatening -
to challenge Clinton for the presidency, offered - . -

lavish praise in a telephone interview from Cal-

ifornia. By contrast, Republican presidential

candidates rushed out statements accusing
Clinton of supporting reverse discrimination

and promising to make the i issue a centerpiece .

of the 1996 campaign.

Some moderate Democrats, who had urged
Clinton to aggressively restructure affirmative
action to put less emphasis on race and more
on helping Jow-income people of all sorts, of-
fered tepid comments. Sen. Joseph I. Lieber-

i

'man (Conn.), chairman of the centrist
‘Democratic Leadership Council, did
not criticize Clinton but took an oppo-
site interpretation of recent Supreme

Court decisions. He said rulings such

as Adarand v. Pena, which requires
that preference programs be narrowly
tailored to a “compelling” government
interest, mean that the days are un-
avoidably numbered for many race-
based programs.

- But Clinton, faced with a sure fight

next year, decided that he was more’

comfortable politically and personally
with the traditional allies of affirmative

. action by his side. Despite his'equivo-

mnng last winter, he ultimately decid-

éd he could defend virtually everything’

the government is doing to push educa-

 tional institutions and private firms to

open doors wider for mmonnes and
women.

. His argument.was that widespread
pre;udzce still exists and that greater in-
clusiveness in education and hiring ben-

- efits the economy as a whole,

‘ He recalled that in 1960 Atlanta
gave itself the slogan, “The city too

. busy to hate.” While acknowledging

that some residents of that former seg-
regationist redoubt did occasionally find

time to resist integration, Clinton said, .

“I am confident that Atlanta’s suc-
cess—it is now home to more foreign
corporations than any other American

) cnty, and one year from today it will be-

gin to host the Olympics—all began

- when people got too busy to hate”

i Much of the current backlash against

' afﬁrmatxve action, Clinton said, comes
,not from cases of reverse discrimina-

tion, which he argued are rare, but
from the “sweeping historic changes”
takmg place in the global economy that
have left many lower- and middle-in-
co:me whites struggling to keep pace.

‘“Affirmative action did not cause the
great economic problems of the Ameri-
can middle class,” Clinton said. “It is
sxmply wrong to play politics with the
:ssue of affirmative action and divide
our country at a time when, if we're
really going to change things, we have
to be united.”

i
!
t

" called thisa dodge.

‘Those words won Clinton the warm-
est praise he has received in months
from Jackson, who earlier had accused
the president of contributing to a

“scapegoating” trend.

“He set a strong moral tone for |the
country, and 1 thought it was presiden-
tial in the best sense of the word,” Jack-
son said in an interview, before addmg
that “it will take more than one speech"

_before his concerns about Clinton : are

sufficiently aliayed to rule <')ut a prem-
dential bid. :

While Clinton often spends too much
time figuring the political angles, Jack-
son said yesterday “his heart and (his

, head were synchromzed

Many women’s groups struck a simi-
lar note. Marcia Greenberger, of the
National Woman's Law Center, saxd
Clinton’s speech “was extraordmary in
the president’s ablhty to aruculate the
country’s stake in affirmative actnon
both as a practxcal matter and a moral

" necessity.”

GOP leaders were almost uniformly
derogatory in their comments, Clmton
said his concept of afﬁrmanve acnon
does not include rigid “quotas,” only
flexible goals, and does not allow the
hiring of unqualified people. But Senate
Majority Leader Robert J: Dole (R-
Kan.), a presidential candidate and affir-
mative action supporter tumed critic,

Lo




The issue is not the quota ve

 goal distinction, he sdid ifi a statem t ;

but “the practice of dividing Amen

through any form' of preferentxal tre] t-
ment, . . . The réal issue here 151't
preferences for the unquahﬁed which
virtually every American’ opposes, | but
preferences for the ‘less qualified’ ¥

sus those who are| ‘more qualified.’ it

GOP presidential candidate Pa%&k
J. Buchanan said “affirmative actior Je-
longs in the same graveyard as _ﬁm
Crow.”

And another Repubhcan conten&ér,
California Gov. Pete Wilson, drew sge-
cial ire from the White Housé with his
comment that Clinton’s’ pohcxes were

‘encouraging “tribalism” in American

life. “For Governor Wilson to us‘e a
word like “tribalism’ is the kind of ¢
word politics that Repubhcans have én-
gaged in for generations,” said Wh;_te
House senior advisor George Stephano-
poulos, who oversaw Clinton’s review.

Republicans in Congress are divided

about the scopé and focus of efforts fo
overhau! affirmative action. But thete
are two prmcnpal legisldtive thmsEs
One is a sweeping bill, being sponsdred
in the Senate by Dole and in the Hou’se
by Rep. Charles T. Canaday’ (R-Fla)
that would eliminate gender and race-
based federal affirmative action prp—
grams. Dole said he would introducé his
bill next week; Canady plans his before
the August recess. :

The other initiative is an attempt io
eliminate set-asndes for minorities abd
women in federal \contracting through
amendments to appropriations bills
scheduled to reach the floors of the
House and Senate next week. Leadj g
that effort are Sen. Phil Gramm

‘Tex) and Rep Gary A Franks‘

Conn.). g’

"-a’t

Staff writer Kevin Meﬂda SN %
contributed to 2?33-!9 report. ;,:;;
C PR R 14
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f Clinton yesterday signed an -3'*’

Chnton Avows Support
For Afflrmatlve Actlon

EXECUTIVE ORDER-

3
*

Mo As ﬁaﬂof}‘us ’ "’f, il
by just-concluded reviewof |, - ’d’
| . affirmative action, President %

' executive order directing 0
Cabinet secretaries and * 4
agency officials to review all %
affirmative action programs
{o see that they meetfour tests.' ‘

“Any program must be b
~ eliminated or refofmed S
Clinton said, “if it: i
= creates a quota. . e

w creates preferences for
unqualified individuals.
m creates reverse ¢ - ™
discrimination.
m continues even after its '
equal opportunity purposes
have been achieved.” |

The order, Clinton sald is” s
an effort to bring the
government into comphance
with the Supreme Court’s.
recent ruling in Adarand v.
Pena, which held that |
federal affirmative action . _
programs must meeta .. . '
higher legal standard to be
judged constitutiopal. -3
Among other things, the N
court said that race-based -
programs must serve a .
compelling government . 1% 0}
interest and be narrowly . |
tailored to reach their goal. -1y

. f
-

5

"-.-.-4'
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Moving Back
To Liberal Side

Of the Divide

By Ann Devroy
Waskingioo Poet Staf Wriber

brace of affirmative action, bringing
into sharp focus a fundamental differ-
ence with Republicans he once
thought of blurring. - |

“This is what | beheve.”‘Clinton said

grams that give job, contract and edu-
- cational preferences to
A&‘Sss's women and minorities to
make up for past dis-
crimination are fair, necessary and in
need of some reform but not repeal.
The “mend it, don't end it” slogan
for Clinton’s current views put to
rest five months of uncertainty as
supporters weighed presidential

the center and waited for the admin-
istration’s journey into the substance
and politics of affirmative action to
come to an end.
" Republicans roundly rejected what
Clinton called “common ground” oa
the issue. California Gov. Pete Wil-
son, who is seeking the GOP presi-
dential nomination, represented the
view of virtually all the GOP presi-
dential contenders when he said of
Clinton’s new/fold policy, “He should
have said end it. You can’t mend it.”
Virtually every organized affirma-

- vocate—-almost of all of whom are
:* aligned with traditional Democratic
g ‘Party principles—rose to applaud.

“Women’s rights groups and civil

nghts groups. Hispanic groups and

- groups representing African Ameri-
,; . cans. Congressional kiberals and orga-

“nized labor. Jesse L. Jackson. All
; ‘those that have spent long, anxious
- months lobbying the president to
,— stick with them
but fearful that he would not.

- Since the November elections,
when Republicans seized contro] of
.Congress and Clinton began actively
. planning his own reelection, he has
.made a series of moves, large and

.t.»és‘ivﬂ‘;':-r.'!ﬂ:'!ﬂ!.";?l.’iwq

S

twe action constituency group and ad-

on affirmative action,

sma!! to the center of the pohtxcal;

. | spectrum. The largest was his en-

President Clinton yesterday inter- -
rupted his long summer of moving to © |
the political center with a full em- - |

in arguing that affirmative action pro- -

statements, watched Clinton tack to -

. dorsement of a balanced federal
| -budget.within 10 years, followed by
addresses that emphasized the con-
stitutionality of silent school prayer;
his opposition to television violence
and his call for a return to traditional,
community values.

But he has drawn the line on two
traditionally liberal Democratic posi-
tions: his support for abortion rights
and for gun control.

On affirmative act:on, Clinton
- seemed of two minds, and sometimes
more. In February, he opened what
one of his aides called “the Pandora’s
| box”-of affirmative action when he

. warned congressional Democrats

) ' that the GOP would try to'use the is-

1 sue of rac:al preferences to slice into

-

§ his—and their—traditional multira-"
| cial coalition. The Repubhcans goal,
* he ‘said, was to use the issue to re-

Lt

; spond to the fears of white voters, es-

: pecially men, and bring them to the -

| GOP fold and keep them there.

! Ordering a review of all the gov-
" ernment’s affirmative action pro-
] grams, Clinton said the party had to

stand behind the “best principles” of
' _affirmative action’ but réecommend -

" changes where there are problems.

. The review produced a full-scale

. anxiety attack among traditional

iDem'ocratié groups, made worse a’
 month later when the president ex-

rpressed a pteference for programs
' based on économic need, not race or
i gender. “I want to emphasize need-

based programs"where we can be- ‘

‘. cause they work better and have a,

i bigger impact and generate broader

‘ 1 [public] support,” he said.

i Speaking of programs that prov&de
© special advantages to people based on
[ race or gender alone, he said, “It is
; difficult to draw a conclusion that
E they even do what they were intend-
. ed to do in the first place.” ‘
. But Clinton, who is passionately at-
' tached to the concept of finding “mid-
" dle ground,” now stands, by most po-
: litical measurements, on the liberal
side of the divide over affirmative ac-
| tion. Yesterday, he staked his ground
| as between a government that de-
| clares discrimination illegal and
‘leaves it at that, and one that takes
“dracoman measures like unposmg
quotas ‘ .

i

:A@H L
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Republicans, who were united in
saying that preferences for one group
can only mean discrimination ‘against :
another, are unlikely to play on the
ground Clinton has set out, But some
advisers said he had no real cho:ce

One Democrat whose advxce was
sought said the president “would
have looked so incredibly pohtlcal
and we told him over and over that -
because everyone, mcludmg the -
white males he might be trymg to im-

©.press, would see this' as politically

motivated—moving away from sup-
porting something he has backed all

. his career—he wouldn't have gotten

any credit from them anyway. d

The president, she said, “dxd the
principled thing. | thmk xt will also be
the polmc thmg

7

kae most, she was uncertam until

. she heard the speech if Clinton would
: do what White House officials said he
. would do. Tuesday night, preparing

for the address, the White House be-
gan lining up groups to issue state-
ments of support, a routine proce-
dure. A leader of one of the groups.
reflecting the distrust that has grown.

‘between such groups and the Demo'

cratic president, said, “I told them 1
was prepared, of course, to 1ssue the
statement—after [ hear the speech i

A member of a women’s rights

- group put out a similar word: “If the

president says what he told us he was
going to say, we are very exated and
delighted and will put out statements.
If he doesn’t, we re preparecl for
that, too !

i
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President Shows F ervent Support

For Goals of Affirmative Action|

By TODDS.PURDUM

WASHINGTON, July 19 — Four
months after hinting that he might
scale back Federal preference pro-
grams based on race and sex in the
face of Republican demands to end
them, President Clinton today issued
a ringing reaffirmation of the goals
and results of affirmative action,
saying it has been good for America.

“Affirmative action has not al-
ways been perfect, and affirmative
action should not go on forever,” Mr.
Clinton said in a speech at the Na-
tional Archives. “It shouid be
changed now to take care of those
things that are wrong, and it should
be retired when its job is done.

] am resolved that that day will
come, but the evidence suggests, in-
deed screams, that that day has not
come. The job of ending discrimina-
tion in this country is not over."
[Excerpts, Page B10.]

Administration aides said the '
White House had concluded not only .

that most such programs had
worked well, but also that the politi-
cal risks of tinkering with them now
far outweighed any benefit Mr. Clin-
ton might gain in new support from
moderate voters. In pariicular, they
said, it became apparent that the
programs aided not just minorities
but also women, whose electoral sup-
port the President especially needs.

The White House portrayed the
President’s speech today as the lat-
est in a series of recent efforts tofind

common ground on divisive issues

like Federal spending, violence on
’television and prayer in the schools.
Though his talk was low-key, he
made no apologies for his views.
«we should have a simple slo-
.gan,” Mr. Clinton said, in what
seemed a rhyming nod to Jesse
Jackson, who has been harshly skep-
tical of any effort to diminish affir-
mative action. “Mend it, but don’t
end it."”
Though affirmative action had bi-
partisan support when programs

were begun 25 years ago, Republi- |
cans were quick to criticize the Pres-

ident today as defending the status
quo. ““He should have said end it; you
can't mend it,”* said Gov. Pete Wil-
son of California, a Presidential
hopeful who is seeking t0 roll back
his state's affirmative-action pro-
grams. The Senate majority leader,
Bob Dole of Kansas, who agreed

Tuesday to delay consideration ofa:

bill to curtail affirmative action, per-
haps until next year, renewed His
vow to introduce legislation “‘to get

P

N

R N

| the Federal Government out of the
I - group-preference business.”

Several of the prominent civil

[

| “rights and political leaders in the
. - President’s invited audience this
, ¢ morning suggested he would gain by
- " standing his ground on an issue that
'1 -has long been one of his central
! concerns as a post-civil rights era
. . Southern politician.
' Mr. Clinton ordered all Federal
' agencies to review their affirmative-
+. action programs and eliminate or
+ reshape any ‘that impose a quota,
:_create a preference for unqualified
I” people, foster reverse discrimina-
; tion or continue after their anti-dis-
i crimination purposes has been
“ achieved. And he sketched plans for
. a new program that would set aside
- some Federal contracts for individ-
" uals, regardless of race or sex, if
! their businesses or employees were
i located in poor areas.
| But the President proposed no
'elimination of any program, drew
! back from any suggestion that affir-
i mative action needed profound re-
ithinking and stood foursquare
ragainst arguments from Republi-
'cans and conservative Democrats
‘alike that such programs had out-
lived their usefulness.
© He imbued the 45-minute talk with
personal history, recalling that the
poll tax and segregated schools and
washrooms were a facts of life in his
Arkansas youth and that improve-
ments did ‘‘not happen as some sort
of random, evolutionary drift” but
thanks to hard work, legal chal-
lenges and personal courage. ‘
© “I think his speech will help him
tremendously at the grass-roots lev-
el,” said Myrlie Evers-Williams,
chairwoman of the National Associa-~
; tion of Colored People and the widow
--of the Medgar Evers, the civil rights
- leader who was assassinated in Mis-

., sissippi in 1963. ‘‘He has shown poli-

- cles that I think the public will ap-
.preciate, and determined not to
", waver. It was a brave speech.”
< Mr. Jackson, who got a telephone
*.briefing on the speech from Mr. Clin-
- ton on Tuesday, said today that the
President *‘set a good moral tone for
-the country” and ‘““spoke to Ameri-

ca’s hopes and not its fears.”| He
complained, though, that the Admin-
istration’s review took so long that
while Mr. Clinton “was in the stands
reviewing and reflecting, the opposi-
‘tion was on the field scoring points.”
* The moderate Democratic Lead-
ership Council, which Mr. Clinton
helped found as Governor or Arkan-
sas and which has long urged pﬁlas—

ing out affirmative action in favor of {

broader economic development lef-
forts, was considerably less effusive.
Its president, Al From, said, “I hope
the President’s speech today is the
first step in this direction.”.

For his part, Mr. Clinton:gave "élrv

gry white men” their due, acknowl-
edging that “‘some people are h(%n-
estly concerned about the times af-
firmative action doesn’t work, when
it's done in the wrong way;x" -

Mr. Clinton vowed that when the
Administration found such cases, it
would fight them in court, by filing
reverse discrimination suits if nec-
éssary. *“Most of these suits, howev'r
er, affect women and minorities for
a simple reason: because the vast
majority of discrimination in Amer-
ica is still discrimination’ agains‘t
them.” . I

At another point he said: “Let me
be clear about what affirmative ac!
tion must not mean and what 1 won’t
allow it to be. )

It does not mean, and I don't
favor, the unjustified preference of|
the unqualified over the qualified of
any race or gender. It doesn't mean
— and 1 don’t favor — numerical
quotas. It doesn’t mean, and 1 don't
favor, rejection or selection’of any
employee or student solely -on the
basis of race or gender without re-

gard to merit.”’ :

George Stephanopoulos, the'senior
Presidential adviser who supervised
the review of preference programs
for the White House, said the Presi-
dent had determined not to single out
any particular program for change
or elimination pending the comple-
tion of detailed new guidelines by the
Justice Department instructing
agencies on compliance with'a re-
cent Supreme Court decision that
cast some affirmative-action’ pro-
grams into doubt. o

o
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* * *

Clinton voiced a spirited commitment to
continue affirmative-action efforts. In an |
impassioned speech, the president advo-
- jcated some specific reform actions, such .
. | as haiting fraud, However, Clinton was ada- -

mant in his support for the programs.
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Clinton Declares Affirmative

Action Is ‘Good for America’

= Policy: President urges
nation to mend the system,
not eliminate it, and orders
reforms. Address is hailed
by liberal Democrats, civil
rights advocates.

By PAUL RICHTER

TIMES STAFF WRITER

WASHINGTON—In an unapol-
ogetic embrace of liberal Demo-
cratic Party values, President
Clinton declared Wednesday that
affirmative action has been “good
for America” and urged the nation
to "mendit, notendit.”

Having concluded a six-month

study of preference programs for
women and minorities, Clinton
asserted that the 25-year-old sys-
tem retains its value in correcting
histeric wrongs and helping expand
an economy that increasingly
depends on minorities and women.
Even as he ordered new efforts to
root out abuses, Clinton insisted
that “in the fight for the future, we
need all hands on deck. And some
of those hands still need a helping
hand.”
- Recounting the incomplete suc-
cesses of the civil rights movement
and his own personal experience,
Clinton portrayed the issue as a
matter of America’s loftiest aspira-
tions. And while he acknowledged
the presence of abuses in the sys-
tem, he rejected suggestions that
reverse discrimination is
widespread.

“There are voices of division who
would say, ‘Forget all that, " he
said. “Don’t you dare. Remember,
we're still closing the gap between
our founders’ ideals and our
realities.”

Ve, -
~ .,

i
i

The long-awaited address, -
delivered in the marbled solemnity
of the National Archives in Wash-
ington, drew rhapsodic reviews
from liberal Democrats and civil
rights advocates who six months
ago feared! that Clinton was about
to back away from affirmative
action in the face of rising nation-
wide controversy, The civil rights
community hopes that the speech
will begin a presidential campaign
to increase public support for pro-
grams that no longer have'the wide
public acceptance they once did.

Myrlie Evers-Williams, head of
the National Assn. for the
Advancement of Colored People,
praised Clinton for “his bold, deci-

_ sive statement,” while Democratic
Rep. Julian C. Dixon of Los Angeles
called it a''giant step forward.”

Please see CLINTON, A4
!

Continued from Al :

The Rev. Jesse Jackson, now considering
a challenge:to Clinton for the Democratic
presidential nomination, called the
President’s remarks “one of his finer hours

as a leaderlof the country,” although he.

i

added: “What we heard today is not w

the White House was three n{onthg ;gok.lgre
But it provoked an explosion of denunci-

ation from GOP presidential aspirants and

other Republicans, who asserted that affir-

mative action programs are an unfair and

outmoded obstacle to a race-blind society.
“He is trying to keep in place a system

that will contain the virus that threatensto . -

tribalize America, to divide us,” Gov, Pete
Wilson told reporters in Sacramento, Clin.
ton aide George Stephanopoulos said that

tribalize” is racial code language, but

Wilson countered that he was only quoting

historian Arthur Schlesinger, a Democrat,
who has used it to refer to increasing con-
flicts among ethnic groups in society.

Senate_ Majority Leader Bob Dole (R-
Kgn.}_ said: iThis is not a difficult issue.
Discrimination is wrong. And preferential
treatment is wrong t00.” Sen. Phil Gramm
(R-Tex.) said that Clinton “is committed to
sol\'mg the problem of discrimination in .
America by extending unfair advantage to .
even more people.”

¢

i
'

The term affirmative action, which was
coined during the Lyndon B. Johnson
Administration, refers to programs that
attempt to make up for past discrimination
against minorities and women by giving
them preference in college admissions,
employment and government contracting,
while stopping short of relying on numeri-
cal quotas. Long an article of faith for most
Democrats, but especially liberals, the con-
cept has come under rising criticism from
moderates and conservatives.

In its forceful and uncompromising lan-
guage, the speech represents a substantial
political risk for Clinton. who has trod
carefully on the divisive affirmative action
issue since his first presidential campaign.
To win reelection, he badly needs the sup-
port of moderate voters who may be suspi-
cious of affirmative action. He may espe-
cially need them in California, where the
issue burns hottest. | :

But as he heads into the campaign vear.
he may need even more to zolidify his
political base among minorities and liberals
and to avert a possitle independent chal-
lenge by Jackson. :

And perhaps he needs most of all to per-
suade Americans that he is willing to stand
up for the things he values, evenin the face
of political pressure to do otherwise. -

In its liberal sentiments, Clinton's speech
contrasted markedly with speeches that he
has recently delivered on such subjects as
budget cutting, school prayer, deregulation
and violence in the media. (

To deliver his remarks, Clinton stood
before the preserved original copies of the
Declaration of Independence and the Con-
stitution, which he called ""America’s only
true crown jewels.” He clearly sought to
suggest that the principles of racial equal-
ity should also be dear to Americans.’

He recalled his youth growing up in seg-
regated Arkansas and his first visit to the
archives in 1963, the year the University of
Alabama was forcibly integrated, and Dr.
Martin Luther King Jr. delivered his "I
Have a Dream’” speech only blocks away in
Washington. ’ ,

Clinton outlined what he said were the
achievements of racial progress, including
a space program that began exclusively

Con
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with white male astronauts but grew to
include women and minorities, including
Sally X. Ride, Ellen Ochoa, Leroy Chao and
Guion Bluford. o
Clinton recalled that affirmative action
had been developed with bipartisan support
.under a Republican President, Richard
.Nixon. He said that it grew out of years of
“trying to navigate between unacceptable
paths™ of simply declaring discrimination
illegal or trying to “impose change by lev-
eling Draconian penalties on employers
who don't meet certain imposed, ultimately
arbitrary .and sometimes unachievable
guotas.” ‘ N
He said that racial bigotry is still com-:
monplace, citing as the “worst and most
recent evidence of this” reports of a rac...
picnic in Tennessee attended by federal
‘agents, including some from the Treasury
Department's Bureau of Alcohol, Tobacceo
and Firearms and the FBL

The event was a “sickening reminder of -
how pervasive these kinds of attitudes still
are,” Clinton said, declaring that he intends
to take “appropriate action” in the case.

In conjunction with the speech, Clinton
issued a memorandum calling on agencies
to review their affirmative action programs
to ensure that they are in compliance with
the Supreme Court's June ruling that race-
conscious government programs must bg_
judged under a standard of “strict scrutiny.

But he argued that the case does not

necessarily spell a sharp scaling back of
affirmative action, since, he said, state and
local government have continued such
programs under similar standards.

Clinton also called for a new federal set-
aside program to funnel federal contracts to
businesses in poor areas, even if they are
owned by whites. The “empowerment
communities” program,-to be developed
under the supervision of Vice President Al
Gore, would need approval from the
Republican-controlled Congress, a fact that
appears to diminish its chances of becoming
a reality. ‘

Clinton acknowledged the flaws of some
affirmative action programs and said that
he has directed U.S. officials to root them
out. The government needs to crack down,
he said, on companies that pretend to be
eligible and are not. o

He said that criticisms of the evenhand-
edness or effectiveness of programs have
been “fair questions.” .

Yet while Clinton acknowledged abuses
in execution of the programs, he staunchly
defended their underlying principles. He "
insisted that there is no reason that affir-
mative action should mean the funneling of
government benefits to the unqualified.

He twice cited the efforts of his'
. Business Administration to incregéi lsemn?:ll-l
Ing tq minorities and women in his Admin-
istration. He said the White House review
found that the SBA last Year increased
loans to minorities by two-thirds, loans to
women by more than 80% and that it did
not decrease loans to white men. Yet, “not a
| su}'gle }oan went to an unqualified pe;son."
Affirmative action has not always been

on forever," the President said “It
: ) . "It should
?ﬁaihanged‘now totake care of those things
. are wrong and it should be retj
when its job is done, ® retired
“I am resolved that that day wi v
. S0l ¥y will come,
if;‘llénto;l said. “But the evidence suggests—
eed, screams—that
indeed at that day has not
Clinton praised the most ¢ i
‘ _ ontrovers
' aspect of affirmative action, the set-asidl:sI
that apportion a share of all contracts for
' minorities or women. “It has helped a new
Sg;jréeratxon of entrepreneurs to flourish,” he
Aévocétes for such
‘ programs, belea-
guered in recent months, could i
| their delight, ot contain
¢ “There was nothingin the s
‘ ' peech I woul
ii)gyg clhsafgiged with,” said A. J, Cooper ag
(othicial of the National Assn. of Minoas
‘Automobile Dealers. Mmoy 1ty
I But some of Clinton’s admirers ack
nowl-
:edged that they had not been entirely sure
;that he would come out to squarely on their
iszde_. Some noted that last winter, some
|,W.hxte Hopse officials were arguing for
!Si::;t? to1 ;ndogse the California initiative
: '0uid end state affirmati i
preference programs. e action
“It was much stronger than I th i
ch stror ought it
would be, going in," said Eleanor S§neal
presuﬂent of the Feminist Majority. ’
| Meanwhile, Clinton's allies in the moder-

. ate to conservative wing of the party were

subdued.

- Sen. Joseph 1 Lieberman (D-C
. Se L -Conn.},
chairman of the Democratic Leadershi)p

_Council, which had tried to push Clinton

toward programs based on finanei

0 Ogr: cial need,
did not ecriticize Clinton. But in comments
on the Senate floor, he worried about the

_ unfairness of affirmative action and pre-

dicted that its programs would no
in the face of-the court's decision. tstand up

b

i

perfect and affirmative action should not go’
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‘There are voicés of division who would say,“Forget all
that,” don’t you dare. Remember, we're still closing the
gap between our founders’ Ideals and our realities.’

‘ o :
) PRESIDENT CLINTON

P

Orders From tlhe Whlte House

Highlights of White House action Wednesday on federal
affirmative action programs.

CLINTON’S ORDERS =%

President Clinton told heads of federal
departments and agencies that any
affirmative action program must be
eliminated or reformed ifiit:

m Creates a quota

m Creates reverse discrimination

" ® Creates preferences for uhqua!iﬁed individuals

& Continues even after its equai opportunity purposes have been
achieved

THE SET-ASIDE PROGRAM <

Vice President Al Gore isto lead a
Community Empowerment Board that will
develop a set-aside program targeting
federal contracts to small compames
regardless of their owners' sex or race, that
locate in poor communities. *‘Looking
beyond the issue of fair and effective’
responses to discrimination, we must

" recognize that there are communities and
regions in our country where the free

. enterprise system is not workmg to provide
jobs and opportunity,” the/President’s
affirmative action report s;;;ud

Gore’s new
misslon: Jobs
for poor
communitles

THE SUPREME COURT:GUIDELINES .

The high court set afflrmame actlon standards
recently, ruling that: '

“All racial c13551f1catxons by govemment
‘agencies are 1nherem1y suspect and - 2
presumptively invalid.” The court said such
programs cannot be broadly applied to remedy

suspected discrimination over time, but could be '
used to correct specific, provable cases of '
dlscnmmatmn ' o

{
'

" Source: Times staff and wire reports

;
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GOP in Bitter Disarray

Over Bias Programs

L4

u Politics: Democrats seem to have :‘r;eached a general accord.
Republicans, on the contrary, find themselves deeply divided on issue.

By SAM FULWOOD 111
TIMES STAFF WRITER

ASHINGTON—While Demo-

crats appear to have reached
some level of agreement on how to pro-
ceed on affirmative action, the Repub-
licans are in disarray, acrimoniously
arguing among themselves over how
"forcefully to oppose race-based federal

policies.

Republican congressional leaders’ ‘

reluctance to introduce legislation
attacking affirmative action programsis
attributed bv many te concern that

steps to end such programs would make

them appear racist and sexist. The

specter of 1996 presidential politics also
hovers over the debate. . -

i In asign that many party faithful see
as a retreat, House Speaker Newt Gin-
grich (R-Ga.) has urged his
colleagues—including " Senate Majority
Leader Bob Dole (R-Kan.), who is
campaigning for his party’'s presidential
nomination on an anti-affirmative
action platform—to delay introducing
promised legislation until later this
year. His critics accuse Gingrich of
backing away from a politically sensi-
tive igsue but his aides say that he wants
to craft legislation rcarefully and
thoughtfully.

:"We are a few months away from

"moving our affirmative action
., agenda,” said Tony Blankley,
. Gingrich’s chief spokesman. “We
have conveyed our thoughts all
raround the party that it would be
"pest to think through our policy
| and how bBest to communicate what
 that policy is.” .
| But that go-slow approach has
‘angered some party activists who
" !fear that the GOP is worrying too
imuch about polities and too little .
‘about keeping faith with its anti-
affirmative action rhetoric.
“1 think that decision is symp-
itomatic of a certain level of dis-
comfort with the issue on the part
'of Republicans,” said Abigail
Thurnstrom, a political science
professor at Boston University who
closely watches Republican con-
gressional leaders. "This is not a
subject—race—that they feel com-
fortable dealing with. It is not
where they live.” o
+ Thurnstrom said that Republican
leaders are sensitive to charges of
racism and sexism, making them
cautious in their efforts to balance
their anti-affirmative action legis-
lation with policies that would pro-
vide opportunity for minorities and
women without promoting group
preferences.
| “The message [anti-affirmative
action leaders] are sending to the
black and Latino communities is
that we're going to take something
from you,” Thurnstrom said. “It is
extremely important for the
Republicans to say what they are
going to do in place of affirmative
action. That's certainly the way
. Qingrich is thinking.” '
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cold feet.” 1

ut some party stalwarts, such
Bas Linda Chavez, a conserva-
tive anti-affirmative action activist
who chaired the U.S. Commission

-on Civil Rights in the Ronald

Reagan Administration, said that
such talk is political doublespeak.
“They're a bunch of nervous nellies
up there who have never been
comfortable talking about race and
hope that it goes away,” Chavez
said. “They are basically getting

Chavez, who has af'gued for

 years against federal settaside and
* affirmative -action programs that
. benefit women and minorities, said
! that she is angry with her party’s
_leaders because they are “acting

like Bili Clinton. .. by wanting tobe
on both sides of the atffirmative
action debate and wanting to avoid
making anyone mad. .
“Republicans want to s‘[ound like

they're dismantling preference
programs, but so far they aren't
doing very much. That's pulling a
Clinton.” 20

" But Blankley disputedithat view,
arguing that the Republican Party
has “an opportunity” tol gain' sup-
port among African American’and
Latino voters by making sure it has
something to say about what it
supports instead of only arguing
against affirmative action. ..

“If we don’t express our fulliew
on affirmative action, including’the
positive aspects of our policies, then
we will miss out on this opportufiity
to reach the broader public,” Blan-
kley said. “When we have our full
program together, then all Repub-
licans will have a better chancg to
get out before the countryand
deliver a more coordinated mes-
sage of what we're opposed to and
what weare for.” © '

FAY

Gingrich, in fact, often rails
against “preferences based;on
genetic codes” and promiges
sweeping legislation that would
abolish affirmative action pro-
grams altogether. ‘ N
Both Dole and Sen. Phil Gramm -

i (R-Tex.}, another GOP presiden-
- tial hopeful, have spoken'out

against affirmative action but ‘fei-
ther has introduced legislation'nor
given specific details of what they
would do. ' P
Last March, Dole announced that
he would submit a bill which would
ban racial and gender preferentes

. in hiring, promoting and business

contracting with the federal gov-

* ernment, said Joyce Campbell of

the majority leader's office. She
said that Dole remains opposed to
government programs that give -

. breferences to people based on race

and gender and plans to introduce
his bill next week.

Cot'd 16b)2.
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Immediately after Clinton’s.

speech in support of affirmative
action, Dole criticized the President
on the Senate floor Wednesday but
did not say when his legislation will

be stxbimitted. :
Rep. Charles T. Canady

i

Fla.}, who chairs a House subcom-
mittee on the Constitution, said that
" he is working with both Gingrich
and Dele on proposed legislation
but said that he could not promise
when|exactly the bill will ‘be-
. submitted. !
“We Republicans are not unahi-
mous on this,” he said. “I under-
stand that sometimes things don't
move as fast in Congress as some -
people|like but we are working on
this and we will have the bill soon.”

|
|
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Unfinished Business: Government

Contracts

n Courts: Clinton has endorsed-
fairness. But that doesn’t erasea
strict Supreme Court ruling that
undercuts affirmative action in
awarding funds.

By DAVID G. SAVAGE
TIMES STAFF WRITER

ASHINGTON~-A Minnesota con-
struction company which has paved -
roads at the White Sands Missile Base in
* New Mexico raises a problem that President
Clinton largely glossed over Wednesday in
his impassioned endorsement of federal
affirmative action.

When most Americans think of “affir<
mative action,” they think of jobs and col-
lege admissions. But at the federal level, the
biggest battles have been fought over gov-
ernment contracts. And those federal
efforts--a key to survival for many minor-
ity businesses—remain in jeopardy, despite
the President’s commitment to stay the
course on them. .

As one government lawyer said
Wednesday, there is “clearly a tension”
between the President’s speech staunchly -
supporting affirmative action and a sepa-
rate presidential directive that tells federal
agencies to implement a strict Supreme
Court ruling that undercuts affirmative
action.

The recent ruling, in Adarand Construc-
tors vs. Pena, says that the government
may not use “racial classifications” to
award any funds, except to remedy proven,
past discrimination by an agency or its
contractors. | :

P

In 1993, federal agencies awarded $13
billion in contracts to firms owned by
blacks, Latinos, Asians and Native Ameri-
cans under a variety of special “set-aside”
-programs. But none of those programs was

practiced by the Defense Department, the

Department, for example.
In the immediate wake of the high court
ruling, several Administration lawyers
I agreed that they would have to revise or
repeal programs that reserve some con-

Justice -Sandra Day O'Connor urged the
¢ government to use “race-neutral means to
increase minority business participation”
by, for example, offering special assistance
to “disadvantaged” firms when they apply
for contracts. .

) 1 option and instead pledged his support for

| the continued use of “race-conscious”
| measures in employment, education and
| government contracting.

i The President’s strong support of affir-
| mative action—the bully pulpit effect—will
\probably ensure that employers will con-
|tinue to consider race, gender and ethnic
‘background in hiring. Decisions about
iwhether to use racial preference in college
gadmissicns will be left largely to the states.
In California. the University of California
“"Board of Regents—and even the state's
voters—wil] decide.

- But in government contracting. the final

courts. And the legal complaint filed by the
Minnesota firm illustrates the dilemma fac.
1ing the Clinton Administration. - .
In the past, the McCrossan Constructio

Co. had submitted a low bid and won con-

tracts for roughly $30 million in roadwork -

iat the White Sands base. But last year, the
ichief contracting officer at the base
-announced that only minority-owned firms

. could submit bids for future road contracts.

i

|

iword likely will be spoken in the federal _

, |
Under a little-known federal regulation

, dubbed “the Rule of 2." departments are
* permitted to close off bids to white-owned
¢ firms if at least two qualified minority-

" tracts for minorities only. As an alternative, .

X Programs Was . gwned businesses are available to do the
begun to remedy racial discrimination :

work. Officials described the “Rule of 2" as -

: . one of several means of achieving the
] Transportation Department or Labor . g

|

1

Defense Department's goal lof steering at
least 5% of its contract funds to minority -
owned firms.

In 1994, the Pentagon awarded $5.8 bil-
lion in contracts to companies owned by
minorities, according to th’e President’s
, |
Affirmative Action Review. i ,

“They basically put up a sign that says,

“No Whites Need Apply,’ " said Jim Reeves,

: aLas Cruces, N.M,, lawyer representing the

. company.

Butin the end, the President rejected that plained to the Pentagon without success.

g

For months, the company had com- .

: that it was being unfairly excluded from

applying for the work. But the high court’s
ruling of June 12 changed the rules of the
debate. t '

“It came at just the right time for us,”
Reeves said.

In late June, the company filed a suit in
federal court against base contracting
officer Dennis Sutton and Defense Secre-
tary William J. Perry contending that it
was being “unlawfully excluded” from

seeking a contract solely becaqse of race,
Clinton’s Justice Department has yet to

reply to the suit but must do so by the end of
this month. Administration lawyers will
have to explain how their decision to close
off contracts to white-owned firms is a
“narrowly tailored” remedy for clear past
discrimination by the government.

Still, the battle in the courts will likely
take years to resolve, '

cont'dl 1602
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- Attorneys for the Associated General
Contractors of America predicted that the
lawsuit in MeCrossan Construction vs. Sut-
ton will be the first of many.. -

! “We were disappointed but not sur-
prised” by the President’s speech, said Mike
Kennedy, a special counsel for Associated
General Contractors. “I saw no recognition
of the problem faced by contractors,” he
%aid. :

- Even some Democratic leaders ques-
tioned whether the President had come to
the grips with the Supreme Court ruling
and the strict standards it imposes for offi-
cial affirmative action.

. “In my own view, most government pro-
grams in which race, gender or similar sta-
tus are dominant factors will not survive
the Supreme Court's new Adarand test,”
Sen. Joseph I. Lieberman (D-Conn.), a
former state attorney general, said on the
Senate floor. “We must work together to
find new and, I would hope, more broadly
acceptable ways to achieve the goal of pro-
moting .equal opportunity for all, particu-
larly for our poorest neighbors.”
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Offers reforms meant to
‘mend’ afﬁrmatwe action

By Bill Nichols . ;
USA TODAY

President Clinton defended
the concept behind federal a!-
firmative action programs
Wednesday in a much-awaited
speech that capped a five
month White House review.

“Let me be clear — affirma-

| tive action has been good for
America,” Clinton said. "We

" should have a simple slogan:
Mend it, but don't end it.”

Clinton’s fix-it approach —
based on a 100-page review re-
leased by the White House —
addresses some criticisms of
affirmative action, but appears
aimed at finding a common
ground the public can support.

Among Clinton’s reforms: !

» No quotas.

p All affirmative action re-
cipients must be qualified,

P Reverse discrimination
will be vigorously prosecuted!

» Affirmative action pro-
grams that have served their
purpose should be terminated.

Clinton asked Vice President
Gore to devise a plan to include
economically distressed areas
in setaside programs, even if
white-owned firms benefit. |

The president rejected those

who have called for an end 0

affirmative action or a signifi-
cant rollback: “The job of end-
ing discrimination in this coun—
try is not over.”

And he stopped well short of
the radical rethinking some
conservative Democrats want,,

Leading Republicans called
the speech little more than a
political ploy to energize the
Democratic base, parucularly
women and rinorities.

“He should have said end it.
You can’'t mend it,” said Calj-
fornia Gov. Pete Wilson, a GOP:
presidential candidate who'
wanis to rolf back his state’s af-

firmative action programs. |
* Patrick Buchanan, another
GOP hopeful, said Clinton's
“plan to perpetuate govern-:
ment-sponsored racial dis-|
crimination is unjust and un-:

constitutional.” ;

!
|

:  Civil rights leaders, howev-

' er, were pleased, including Jes-

. se Jackson, whorn the White
: House is trying to coax away

= from a potential independent

| presidential candidacy.

|~ Said Jackson: “He chal-
" lenged the country to choose
history over hysteria ... and

seemed to be driven by convic-
tion and courage and hope
rather than fear.”

ULy 20, 1985
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In defense of

action

President
plays it safe
with reform

By Bill Nichols
USA TODAY

President Clinton's speech
on affirmative action Wednes-
day was not the major policy
shift some conservative Demo-
crats wanted and some liberal
Democrats feared.

Instead, Clinton followed the

pattern of recent speeches on
moral and social issues, finding
what he believes is a reason-
able middle ground a majority
of the country will agree with.
This approach has had the
effect of quieting dissent about
Clinton among women and mi-
norities and possibly slowing
momentum toward a presiden-
tial run by Jesse Jackson.
White House senior adviser
George Stephanopoulos put it
this way: “We think we need
reform, but not roliback.”

Ironically, those likely to.

criticize his approach are not

just Republicans seekingtoend

affirmative action, but Demo-
cratic centrists who had hailed
this review at first as a major
step for a “New Democrat.”

Al From of the moderate
Democratic Leadership Coun-
cil issued a lessthan-effusive
statement:

“We have long believed
race-conscious preferences ...
are divisive and should be re-
placed over time with an eco-

nomic development and em-

powerment strategy. ... I hope
the prwdent’s speech today is
the first step.

Clinton's speech plowed lit-
tle new ground,

He offered no examplts of
affirmative action programs
that don’t work or that he
would change, opting instead to

reiterate principles he's long -

supported — no racial quotas,
no preferences for unqualified
applicants and a vow to punish
reverse discrimination.

|

§ Clinton did say he wants to
include white-owned business-
‘ es in depressed economic ar-
" eas in federal set-aside pro-
. grams and that he thinks

; affirmative action programs -

- that have achieved their pur-
| pose should be ended.
' And affrmative action foes
:.can take some solace from a
b e —— . N
Justice Department review to
make sure federal p
agree with last month's Su-
preme Court ruling narrowing

" 1 the scope of afirmative action.

i Stephanopoulos said uncer-
. tainty about the scope of the
' court’s ruling limited Clinton’s
" ability to make more dramatm
! changes.

© But Clinton’s clear thrust
i was an unapologetic defense of
» racial and gender remedies for
- past and present discrimina-

i e e

' tion. He said: !
- *“When affirmative action is
i done right, it is flexible, it is
" fair and it works. To those who
. use this as a political strategy to
| divide us, we must say no.”
. That brought enthusiastic
cheers from civil rights activ-
ists and even from Jackson
. though he says he's still consid-
| ering a presidential run. :
That sets a clear distinction
between Clinton and GOP pres-
idenual hopefuls most cf
whom want affirmative action
, ended or radically changed. -
. Senate Majority Leader Bob
- Dole plans a bill to “get the fed-
eral government out of the
~ group preference business.”
i Sen. Phil Gramm, RTexas,
said Clinton was espousing “a
philosophy that says that the
way you correct for discrimi-
¢ nation is to have the govern-
ment engage in it”
Political analyst William
Schneider said Clinton gave}

possibly “the best defense in
years of why we must continue
affirmative action.” - [

“But I don’t think it will con-
vert many of his critics .. . The
president kept saying he want-
ed to modity the -abuses of af-
firmative action, where most

" who oppose it differ with the

principle. The debate really is
over the principle.”

Cot'd b2




By Tim Dilion, USA TODAY

SYMBOLS Pres»dent Clinton amid displays of the Declaration "
of independence, the Constitution and the Bill of Rights.

He has clearly moved more
slowly and more carefully
than some of us would like
... but on the issue of equal
opportunity, this president
gets it — personally, philo-
sophically, pohtncally

. / :
NOW president says ; ,,
Clinton was careful b

ot

| position he would take. To

Strong words on both sides

President Clinton’s defense of affirmative action broug’ht' im-
mediate and strong reaction from supporters and (;riti"es.

PETE:WILSON
1

I think he’s done a realfdisﬁ
service. He's trying to keep
in place a system that wxll
contain the virus that threat—
ens to tribalize America and
divide it.

Heuters
California governor
opposes program

MYRLIE EVERS-WILLIAMS

Many people ... were hold-
ing their breath to see what

me, it indicated strength in
his belief and willingness to
put politics aside and send a
clear message to the likes of
Gov Pete Wilson.

'LAMAR -ALEXANDER :

NAACP chalmoman
supports pres:dent

. 6 |
It is un-American to treat
people as members of a
group rather than as individ-
uals. Unfortunately, Presi-
dent Clinton’s report fails to
recognize this fundamental
principle.

'_ AP -
Presidential hopeful
sees a Clinton failure
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Supreme Court leaves

very little wiggl

By Tony Mau'o
USA TODAY

Affirmativc action was once viewed
as the gleamlng success story of the civ-
il rights r»=vement, creating thousands

of jobs aid jeducational opportunities

and billlons pf doilars in business for
minorities arid women.

But now e‘gen the Supreme Court —
which once jn:rtured affirmative ac-
tion's growtb} ‘has pulled support.

By a 54 vote on June 12, the court

" struck down'an afirmative action plan

in a federal highway building program,
applying a new, stricter standard that
could wipe out many other programs,

From its beginnings in the Johnson

and Nixon administrations, affirmative
action has been on shaky ground:

» The Constitution’s 14th Amend-
ment guarantees the “equal protection”
of the laws for all, without making a dis-
tinction between unequal treatment for
a benign purpose on one hand or a rac-
ist purpose on the other.

» The Civil Rights Act of 1964, the

" major civil rights law of this century,
. does not authorize afirmative "action

and seems to prohibit it.

The Supreme Court gave affirmative
action its blessing under the theory that,
at least temporarily, minorities should

be given “unequal protection” because

past bias put them at a disadvantage.
Now it appears the court is returning
to the view that government programs.

_ should be race-neutral.

-

““The court has basically said to the
country that the Constitution is color-
blind, and government has to operate

accordingly,” says University of Virgin-
ia political scientist David O'Brien. .

Only two justices — Antonin Scalia

and Clarence Thomas, the court’s only _

black member — seem to believe that

government affirmative action can nev-
er be justified. But the court majority
sharply narrowed the ground on which
affirmative action plans can stand.

“The court’s decision leaves many
questons open,” sald Justice Depart-
ment official Walter Dellinger in a pre-
liminary analysis of the ruling.

“I don't think the story on affirmative
action is over,” says New York Law
School professor James Simon, author
of a book on the court called The Center
Holds. “The struggle continues.”

A status report on affirmative action:

» Federal programs, The court sald -

© government must have a “compelling”

interest in establishing affirmative ac-
tion and must fashion a “narrowly tai-
lored” program. But Dellinger's analy-
sis suggests that Congress in some

instances would have 1o do the justity-
ing — something this Congress may not
- have the desire to do.

Clinton endorsed surviving federal
affirmative action plans except those
requiring quotas or leading to reverse

discrimination.

» State and local programs. Affir-
mative action plans at these levels were
not affected by the recent ruling, but

“'Were' placed under a similar “strict
scrutiny” standard in 1989. Some have .

survived because studies show they are

justified by lingering bias.
» Private programs. Business and

industry have ‘voluntarily éstablished a

range of affirmative action programs
for hiring; training and promotions. The
programs were not affected by the
court’s ruling in June and are less legal-
Iy suspect because they do not involve
discriminating by race. The court in
1979 sald private atnrmative action pro-
grams are permissible. ,

» Education. The June ruling did not
affect race-based programs at universi-
ties — such as scholarship and admis-
slons. But less than a month earlier, the
court let stand a ruling that struck down
the University of Maryland’s. all-black
schokarship program,

USA TODAY - THURSDAY, JULY 20, 1995

CITADEL APPEAL: The Citadel will ask the U.S. Supreme
Court to block a judge’s order that would require the state
supported school to admit a wormnan to the all-male cade!
corps. The Charleston, S.C., school must admit Shannon
Faulkner, 19, or provide a court-approved alternative.
School ommals said there won't be time before the start of
fall classes for a trial on the issue of whether a new wom-
en’s leadership program at Spananburg s Converse College
is a suitable alternative. Fourteen women have applied to
enter the Converse program; 10 have been accepted.
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Pre51dent

By J. Jennings Moss

THE WASHINGTON TIMES

President Clinton yesterday re-
affirmed his support for affirm-
ative action, urging Congress to
“amend it but don’t end it,” and
issued an eagerly awaited report
that does not eliminate any federal
program giving preferences to
women or minorities.

Mr. Clinton said his five-month
review of affirmative-action pro-
grams persuaded him the pro-
grams are still necessary. His re-
affirmation pleased civil rights
activists but disappointed conser-
vatives in his party and elsewhere.

“Affirmative action has been
good for America,” he said to loud

stands by

Dole says ¢ C]mton fosters confusion

applause from guests invited to
hear his remarks in the Rotunda of
the National Archives.

The site was chosen so that Mr.
Clinton could speak with the Dec-
laration of Independence, the Con-
stitution and the Bill of Rights be-
hind him.

“Affirmative action has not al-
ways been perfect and affirmative
action should not go on forever,” he
said. “But the evidence suggests
-indeed, screams — that that day
[when it can end) has not come.”

Senate Majority Leader Bob
Dole said: “Instead of clarity, the,

president has chosen confusion..

He has chosen to complicate an
uncomplicated issue with an ava-
lanche of words and fine distinc-
tions.”

Rejecting calls from GOP pres-
idential candidates like Mr. Dole,
as well as from the Democratic
Leadership Council (DLC), either
to abolish affirmative action or to
take significant steps to reduce its
programs, Mr. Clinton called for
federal agencies to study the issue
further.

He said affirmative-action pro-
grams should be subject to four
tests: whether they establish quo-

ative actlon

crimination of any kmd including

‘reverse dzscrlmmam)n. whether

they give preferences for un-
qualified people and whether they
have succeeded.

Mr. Clinton even proposed a new
type of affirmative action, one that
would givean advantage in federal
contracts to busmesses -~ includ-
ing those owned by whnte men —
that operate in economlcal!y dis-
tressed areas. He asked‘Vlce Pres-
ident Al Gore to.develop the spe-
cifics of the proposal, which
officials anticipate would require
congressional approval!

The president’s formal entry
into the affirmative-action debate

see CLINTON, page A8

tas; whether they foster illegal dis-

CLINTON

From page Al

comes as Republicans on Capitol
Hill have delayed significant ac-
tion on reform until next year and
as GOP presidential hopefuls have
seized it as a potent issue for next

r.
It also comes five weeks after
the Supreme Court placed strict
guidelines on federal affirmative-
action programs in the case of
Adarand Constructors vs. Pena.
The Justice Department already
has given federal agencies a list of
criteria with which to judge the
validity of their programs. -

Civil rights groups, which at
times over the five-month life of
the administration’s review had
feared Mr. Clinton would turn
against them, yesterday hailed his
action, although some had reser-
vations.

“It was a ringing reaffirmation
of his commitment of opening up
hiring opportunities to women and
minorities for affirmative action
and his opposition toquotas. . . It’s
not a reaffirmation of the status
quo,” said Ralph Neas, former ex-
ecutive director of the Leadership
Conference on Civil Rights.

But Laura Murphy Lee, director
of the Washington office of the

American Civil Liberties Union,

Phcm y Kevin T. Gilbert/The Washington Times
Before delivering hls speech, President Clinton gazes at the original
copy of the Declaratlon of Independence at the National Archives.

" said she does not thxnk “the battle
is over”

“It took us a lot of hard work to
get us to this point. This speech -

was not a given,” she said. “Al-
though the president was commit-
ted, I still think agencies afraid of
litigation may not be as strong as
they need to be to enforce those
programs.”

For some who have been vocal
about the need to end affirmative

i

i
s

f

action, Mr. Clinton's action was
seen as both meek and as an at-
tempt to shore up political support
with his liberal Democratic base.
Mr. Clinton “squandered his op-

portumty to advance the Amer-.

ican ideal of a color-blind nation in
which all ethnic and racial dis-
crimination is banished from our
national government, including all
the odious paraphernalia of re-
verse discrimination,” said Gop

presidential candidate Pat Bu-
chanan.

Even among Mr. Clinton’s allies,
there were signs of disappoint-
ment. The centrist DIIC, which Mr.
Clinton once headed’as governor
of Arkansas, had pushed for him to
end set~351de programs and shift
the attention to the plight of the
economically disadvantaged.

“I hope the president’s speech
today is the first step in this direc-
tion,” said DLC President Al From
in a short, terse statement.

Mr. Clinton drew a contrast be-
tween those who have raised what
he called “legmmate questions”
about the effectweness of affirm-
ative action and those who he said
were using the issue solely for po-
litical reasons. “Tb those who use
thisas a political strategy todivide
us, we must say no,” he said.

_Drawing on his personal history
and that of the nation, Mr. Clinton
laid out the rationale|for why he
concluded that affirmative action
must stay,

He cited statistics that the un-
employment rate for blacks is
twice that of whites, that women.
earn about 72 percent of what men
doing the same job make and that
white men hold 95 percent of
senior management| positions,
even though they make up 43 per-
cent of the work force
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Clinton backing

By Donal d Lambro

YHE WASHINGTON TIMES

President Clinton’s strong de-

fense of affirmative-action pro-
grams may improve his standing
with black voters, but it remains a
racially polarizing issue that has
driven many white working-class
Democrats from his party.

Mr. Clinton’s reaffirmation of
support for a system of racial pref

. erences for fm-

norities also
NEWS . could jeopar-
ANAIXSIS dize his chances

of carrying Cali-
fomza where an anti-affirmative
action referendum is expected to
be on the ballot in 1996.

“Clinton has taken a position
that is basically at odds with the
voters of California,” said John
Peschong, executive director of
the /California Republican Party.
“We're going to continue to talk
about preferences being a racist
pohcy“ '

Few if any polmcal strategists
think that Mr. Clinton can win re-

- election without carrying Califor-

niaand opposmon to racial prefer-
ences is strong throughout the
state, as it is in many other areas
of the country.

A Gallup Poll earlier this month
found that 50 percent of all Amer-
icans surveyed said the govern-
ment should “eliminate all or
many” of its affirmative-action
programs. Only 37 percent said it
should “keep all or many of them.”

“This is an issue that can only

hurt us with the voters,” said-a.

Democratic strategist yesterday.
“It reinforces [Mr. Clinton’s] sup-
port with the civil rights wing of
the party but it doesn't help the

‘president among working class

whites, especially in the South”
Civil rights groups yesterday
applauded Mr. Clinton’s statement
of support for affirmative-action
policies to steer federal contracts

"and other assistance to disadvan-
‘taged minorities., But it was also

condemned by Republicans and
some Democrats who said such
programs were a failed vestige of

‘the civil rights era and fostered

Teverse discrimination.

“The president stood tall this
mormng and spoke from his
heart,”’said Rep, Kweisi Mfume,
Maryland Democrat, the former

chaxrma_n of - ﬂxe Congressmnal Crtions T

¥

of preferences hit -
as polarizing races-

_ Black Caucus “We knew ... what

the president has now reported to
the nation. That is that affirmative

" action is still necessary, still effec-

tive and still worthwhile” 1.
But Terry Michaels, a former
press secretary to the Democranc
National Committee and an early
Clinton supporter, said the pres-
ident’s statement was “a bitter,

last-straw disappointment.”’

Mr. Michaels noted that Mr
Clinton has abruptly reversed the
position he supported as the
Demaocratic Leadership Council
chairman in 1991 when the DLC
adopted language that said, “We
believe the role of government is
to guarantee equal opportunity not
mandate equal outcomes.”

“As usual, Clinton chose tactics
over principles, slippery and se-
ductive words rather than trans-
forming leadership,” Mr. Michaels
said,

The president was forced to re-
evaluate affirmative-action pro-
grams earlier this year when Re-

-publicans began raising the issue

asa prelude to the issues they will
be striking in the 1996 elections.
But his decision yesterday to em-
brace the core of affirmative-
action policy, with some minor re-
forms around its edges, drew
strong responses from most of his
potential rivals.

Senate Majority Leader Bob
Dole — Kansas Republican and
the front-running GOP pres-
idential contender — said he was
preparing to introduce legislation
next week “to get the federal gov-.
ernment out of the group-prefer-
ence business.”

“He should have said ‘end it You
can't mend it,” said California Gov.
Pete Wilson who is also seeking
the Republican presidential nomi-
nation and is pushing to roll back
his state's affirmative-action pro-
grams,

Mr. Wilson accused the presi-
dent of employing a *“political -
strategy to divide and to placate
the advocates of continued racial
discrimination”

George Stephanopoulos, a sen-
jor adviser to Mr. Clinton who
headed the affirmative-action re-
view, said comments like those
from Mr. Wilson are “the kind of
code-word politics that Republi-
cans have engaged in for genera-

\
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Set-aside critics see Clmton pohcy producmg quotas

By Nancy E. Roman

THE WASHINGTON TIMES

President Clinton's review of
affirmative-action policies ap-
pears to leave current law in place
— allowing set-asides and prefer-
ences based on race and sex. -

“The president has issued a new
affirmative-action policy based on
a 100-page report. It would appear
to be, despite its gloss, likely to be
business as usual,” said Chip Mel-
lor, president of the Institute for
Justice.

He said the report contains the
“exact kind of legalisms, line
drawing and minutiae” that have
allowed abuse.

“He can say all that he wants
about being against quotas,” Mr.
Mellor said. “We can say withi con-
fidence that the implementation
of this report will lead tothe equiv-
alent of quotas and subsequent liti-
gation.”

Walter Olson, who studies af-
firmative action at the Manhattan

Institute, said Mr. Clinton did not
retreat from any of the substance
of Democratic affirmative-action

- programs. . !

“Where he sees, the pohtlcal
pressure as most intense — set-
asides for business - he will bend
a little bit rhetorically,” Mr. Olson
said. “On all of the rest of it, he
won't even bend” |

Dismayed by the president’s de-

cision to maintain the status quo,

Republicans said they will forge
ahead with a plan to repeal set-
asides in government contracting.

Sen. Phil Gramm said he will
lead an effort next week to end
such set-asides.

“The president gave a passion-'

ate speech. I could have given 90
percent of it and felt exactly the
way he did,” the Texas Republican
said. “The problemisit didn’t have
anything to do thh the issue at
hand”

Rep. Gary Franks will propose
an amendment to the defense ap-
propriations bill to repeal set-

. t

asides in government contracting.
“Racial and gender-based prefer-
ences are wrong,’ the Connecticut
Republican said.

Rep. W.J. “Billy” Tauzin, Louisi-
ana Democrat, said Mr. Clinton
was faced with an ultimatum: sup-
port affirmative action or face a
challenge from the left in 1996,

“On a political level, he did the
only thing he could do,” Mr. Tauzin
said. “On policy, he missed the
mar]

Democrauc members of the
Congressional Black Caucus and
the Congressional Caucus for
Women’s Issues gathered in praise
of the president’s speech.

“Today Bill Clinton showed that
he had the guts to stand up and
lead the American people out of
their polarization,’ said D.C. Dele-
gate Eleanor Holmes Norton, a
member of both caucuses. -

Rep. Corrine Brown, Florida
Demaocrat, likened affirmative ac-
tion to her great-grandmother’s
sweet-potato pie. “Affirmative ac-

L4 .

tionis a thin slice 4 percent " she
said. “To tell you the truth, we
ought to be going after the other
96 percent.”

Rep. Kweisi Mfume, Maryland
Democrat and former chairman of
the Black Caucus, had warned Mr.
Clintonn that if he backed away
from affirmative action, he would
alienate a significant portion of his
black voting base.

Mr. Mfume seemed) mollified
yesterday, saying the presxdent
“talked about affirmative action in
a special way” and warning Re-
publicans not to be divisive.

“Are you going to be the party of
Abraham Lincon or of David
Duke?” he said, referrmg to the
former Ku Klux Klansman who
ran for governor of Louisiana as a
Republican in 1991.

Rep. Charles T. Canady, Florida
Republican and chairman of the
House Judiciary subcomnuttee on
the Constitution, plans |to intro-
duce a bill that ‘would repeal all
race and sex preferences1
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Clinton Aésails Ofﬁcefsﬁ’ Raéfét ,‘Event‘

Gathes; mgIs Defended by the O:gamzer as Get-Acquamted P\arty

"By F:’.)X BUTTERFIELD

KNOXVILLE, Tenn,, July 19 — As
President linton joined the growing
list of criti’>s of the annual “Good OI'
‘Boys Roundup” in the east Tennes-
see mountains, the organizeriof the
events defended them today as le-

- gitimate parties where Federal and
. local law-enforcement officers got a
chance to know each other. !

Gene Rightmyer, a retired ;agent
of the Federal Bureau of Alcohol,
Tobacco and Firearms, said that
when & few racist incidents had oc-
curred among some beer-sodden
participants, he had told the culprits
to stop or leave. He strongly denied
assertions, first made by a member
of a right-wing Alabama niilitia

. group, that this year’s gathering fea-
tured the sale of “nigger hunting

. licenses” or T-shirts emblazoned
with the Rev. Martin Luther King'’s
face behind a target. Mr. Rightmyer
said two black officers, including one
from the firearms agency, had at-
tended this year’s gathering, and
that when he learned that four white
officers had complained . about the
blacks’ presence, he told them, “You
can do one of two things. Shut up or
leave.” The men left, he said.

In Washington today President
Clinton said, “1 want to say that if
anybody who works in Federal law
enforcement thinks that kind of be-
havior is acceptable, they ought to
think . about working someplace

. else.” The Federal Bureau of Inves-
tigation and the Treasury Depart-
ment, which oversees the firearms
agency and the Secret Service, are
already investigating press accounts

" of the event, and the Senate Judicia-

ry Committee has scheduled a hear-
ing on them on Friday.
: Mr. Rightmyer, a native of Ken~
tucky and a former marine, said he
‘believed the criticism of the round-
ups was part of a politically motivat-
ed “setup’ by the militia group, the
Gadsden Minutemen, who harbor in-
tense hostility toward the firearms
‘agency for its role in regulating the
‘manufacture and sale of guns.-

_ Sitting in the office of his lawyer in

: Knoxvine W. Thomas Dillard, Mr.
Rightmyer said that the original mi-
litia report on the roundups was

i
i

written on stationery that features
‘the Confederate battle flag. The re-

*port, written by Jeff Randall, a

founder of the Gadsden Minutemen,
also contains an attack on the South-

ern Poverty Law Center, a promi-

nent civil-rights group that investi-
gates militia groups and racist or-
ganizations.

Mr. Rightmyer said he found it
“strange” that the militia group,
given its own views, would make

accusations of racism against any-

one else.

Mr. Randall said in his report,
which was first picked up by The
Washington Times, that he had infil-
trated this year’s roundup, putting
.on a police cap and sneaking in with

. a video camera through an unguard-
ed rear entrance to the campground. -
Mr. Randall later released video- -

tape showing a sign readmg "Nigger
Check Point.”

Mr. Rightmyer, 54, Who retired '

from the firearms agency in 1994,
said there had been such a sign, but
that it was at the entrance to the
gathering in 1990, not the one held
this past May 18 to 20, as reported in
the press, including The New York
Times. He said that he had msnsted
that the sign be removed.

“When I arrived at the check-in
point and saw the sign, I got out of
my car and said, ‘I want that down
now,’”’ Mr. Rightmyer said. The
sign was soon taken down, he said.

Several Justice Department and
Treasury Department officials also
said they thought the image of the
sign was from the 1990 gathering,
not from the one this past May. So
did Morris Dees of the Southern Pov-
erty Law Center.

MThe video was doctored” by the
militia group, Mr. Dees said. A pho-
tograph of the sign taken in 1990 was
doctored into the video.”

A senior law-enforcement officer
said: “The bottom line is we don't

know. Whether or not it was, there

was still some objectionable stuff
going on at this roundup.”

The videotape of the sign was pro-
vided to ABC News by a member of
the militia. Gary Werdlow, the news
director of the ABC News affiliate in
Washington, WILA-TV, said the sta-

i

tion had broadcast both still pictures -

from 1995 and videotape|from the
1990 roundup, and made clear in the
audio part of its broadcast which
images were from which year.
The ABC affiliate in Washmgton
provided a copy of the tape, without
audio, on Tuesday to The New York
Times, which published two photo-
graphs from the tape, including one
of the offensive sign, on Wednesday.

Mr. Rightmyer said that \in 1990 a

small group of officers attending the
roundup staged a skit, as part of the
annual ‘‘Redneck of the Year" com-
petition, which featured a white-
robed Klansman forcing 'a black
“slave” into oral sex. “It\ was in
really bad taste, not funny, and I
didn’t know about it beforehand ' he
said. *“There was no excuse for it,
and I told them so, and they apolo-
gized." |

The roundups began in 1980 as an
office party for Bureau of Alcohol
Tobacco and Firearms agents from
the Southeast, Mr. Rightmyer said,
including agents from Georgla Ala-
bama, Kentucky and Virginia as well
as Tennessee. But people had such a
good time that they 1nv1ted their
friends, and the event rapidly in-

" creased in size, he said. This year

there were more than 300 partici-
pants, 60 percent of them law-en-
forcement officers. There have been
'participants from all the Federal
police agencies, he said, including
the F.B.I, the Drug’ Enforcement
Agency and the Secret Servxce as
well as the firearms agency. |

Mr. Rightmyer confirmed the ac-
count by the militia group that some
participants this year had sold a
hand-drawn T-shirt depicting 'a gal-
lows and the initials “O. J” Mr.
Rightmyer said at first he dxd not

-find the shirt racially offensnve be-

cause several years ago he had ‘sold
‘a shirt reading *“First Annual Ted
Bundy Barbecue,” after the execu-

tion of the serial killer in Florlda b I

thought it was a statement for capi- :

tal punishment,” he said.

But later, when he learned that the

same group of officers were the?ones
complaining about the presence of
two black agents, he decided to tell
them to stop or leave,
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Ex Agent Says Mlhtla Distorts Racist

‘Roundups

By Michael Abramowitz
Washington Staff Writer

KNOXVILLE, Tenn., July 19—A
: fretu'ed federal agent who organized
-annual beer and rafting parties for
-law enforcement officers acknowl-
edged today that several racist inci-
dents had occurred at the gatherings
in eastern Tennessee but suggested
that an extremist militia group had
exaggerated the events to embar-
rass the Bureau of Alcohol, Tobacco
and Firearms.

Gene Rightmyer, who retired last

year from the ATF, defined the
gatherings as “a bunch of good old
boys having a good time.”

The racist displays that have oc-
curred since he first began hosting
the event 16 years ago were not
sanctioned by him and other organiz-

. ers, and Rightmyer said in an inter-
view that he went out of his way to
police the event.

Rxghtmyer said that while the vast
majority of the 300-odd friends and
law enforcement officials who attend
his “Good OI Boy Roundup” every
spring are white males, blacks, wom-

en and other minorities also are in-
vited. “For about three or four years
or more, I've given a speech, that 1

- don’t care who you are, that if you
have a badge—no matter what sex
or race you are—you're blue as far
as I'm concerned,” he said.

In Washington today President
Clinton depicted the roundup as “an
event literally overflowing with rac-
ism, a sickening reminder of just
how pervasive these kinds of atti-
tudes still are.” In a speech on affir-
mative action, Clinton said any fed-
eral officers who go along with such

behavior “ought to think about work-

* ing someplace else.”

_ Both the Justice and Treasury de-
partments have opened wide-rang-
ing investigations into reports that
federal agents have attended the
roundup, and the Senate Judiciary
Committee will hold a hearing on it

Friday.

?

. The D.C. police department is in-
,vestigating allegations that some of
its officers participated in the event,
the department’s interim chief said
yeslerday [Detaxls, Page AlG. ]

“““ Over the years, Rxghtmyer smd
.law enforcement officials from
*Maryland—*some state troopers,
-some locals”—as well as District po~
Jice officers also have attended the
“¥oundup, He said a handful of D.C.

“officers had attended in recent years

:but he did not remember them at-
; tending this year.

' “At one time, we had about 40 to
-45 from the Maryland area,” Right-
‘myer said, adding that they were at-
“tracted by “some of the best motor-
cycle riding areas in the country.”

- Rightmyer suggested that the

. controversy has been whipped up by

“extremist militia groups.

_ Many militia members have ex-
pressed anger over the ATF's in-

“volvement in the Waco siege and

“harbor other grievances. But he ex-
“pressed dismay that the militia’s al-
- Jegations have been repeated by sen-
:ators and other top officials with
-little knowledge, he said, of the

-~ “I'm not amazed, but Pm disap-
pomted Rightmyer said.

“His account differs sharply from

.the portrait that has emerged since
«Jmilitia members infiltrated the gath-
.Lring and began disseminating a vid-

€0 that has touched off a natxonal
oontroversy. ‘

“The video shows vendors selling
T-s!urts depicting the Rev. Martin
Luther King Jr. in gun-sight cross
“hairs and others with the slogan
“Boyz on the Hood,” with police offi-
"cers surrounding two black men
spread-eagled over a police cruiser.

- The video also shows a cardboard
si‘gn with a racist epithet supposedly
posted at the entrance of the camp-
grounds to keep African Americans

Rnghtmyer said today that the
sign had appeared at the 1990
roundup, not this year as suggested
by the militia-produced video. Rxght‘

" myer said that when he saw the sign

he immediately demanded that it be
taken down,

¢
i
§
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Acts at

“I know I said, ‘I don’t want this
here. I don't appreciate it,’ ” Right-
imyer said. “That could not]have
 been up there more than 15 min-
Jetf Randal] a co—founder of the
Gadsden Mmutemen the mllma
'group that has taken the lead i m pub-
bicizing the roundup today re;ected
the suggestion that he was monvat-
:ed by anger w:th the ATF Wth he

attended this May’s gathering, pos-

ing as an Alabama police officer.
“l wasn't even thinking about Wa-
~co when | went in there,” Randa]l

said in a telephone interview. “I

thought 1 would expose it because

they keep saying militias are|racist.

. We're 10 percent black. 1 wanted to

i

i

. expose who was racist first.”

Randall said that when he qmved .
at the gathering he discovered a

. number of white agents who were

" angry about the presence of black

agents, apparently for the fxrst time.
“There were a lot of racist T-shirts
: bemg sold,” he added.

Whnle he declmed to 1dent1fy indi-
viduals attending the event, nght-
myer said attendees came from all
over the country, from Georgsa, Ala-
bama, Tennessee, Kentucky, as well
as from Canada. f

Rightmyer joined the A’I‘F in
1968 and for 13 years headed the
- Knoxville office before he was trans—
ferred to Greeneville, Tenn., in
1990. .

. Rightmyer said the roundup be-
gan as kind of an office party for
agents in the Knoxville office in
1980. He chose a beautiful sxte on
the banks of the Ocoee River, a pop-.
ular tourist spot in southeastem
' Tennessee where the Olympac

" whitewater canoeing compentlon

will be held in 1996,

ot'd lohe
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Within a few years, the event had
ballooned to more than 300 people,
with only a small fraction from ATF
and other Treasury Department
agencies. Rightmyer said he began
renting a private campsite and began
charging $100 a person for those
who wanted to raft. The price tag in-
cluded a cap, T-shirt, standard meals
of seafood gumbo and rib-eye stedks

and “all the beer you could drink,” he

said.

30 miles from his home, Rxghtmyer,
53, described a boisterous annual par-
ty that involved volleyball matches of
overweight law enforcement officials,
baseball caps emblazoned with the
fetters MOB (for Mean Old Bastards).

beer-drinking competitions and sklts_ S’
involving nomimations for “Redneck of

the Year.”
Only once, he said, d)d the skit go

over the line, with one person wear-

ing a white sheet like the Ku Kiux
Klan leading around someone else in
black face.

“It was in bad taste and in poor hu-
mor,” he said. “If my memory serves
me right, it was their first year there
and they were trying to impress péo-
ple. And they were not impressing.”

Staff writer Ruben Castaneda ! .
contribuled to this yeport. :

Giving an interview today m a
downtown Knoxville law office, about

Several D.C.
A]legedly Attended Party

By Hamil R, Harris
and Avis Thomas-Lester
Washington Post Staff Writers
District police officials are investi-
gating whether several D.C, officers

attended an annual party for law en-

forcement officers in the Tennessee
mountains where several racist ma»

; dents occurred.

Acting on complaints from ofﬁcers

. who said they recognized colleagues -

in videotapes taken at the “Good OI’
Boy Roundup,” the department’s ine
ternal affairs division is checking
leave records of officers who alleg-
edly attended the event May 18 and
19 in Polk County, Tenn." :
“I'm surprised and very disap-
pointed if they were there,” said Act-
ing Police Chief Larry Soulsby, who
ordered the investigation. “That
type of behavior should have been

. left behind 50 or 100 years ago, To
know that law enforcement officers

could be involved in something like
that is very disappointing.”

Internal affairs investigators re-
viewed the video yesterday and are
checking reports that D.C. officers
participated in the annual party as
far back as 1990,

“This is apparently something that
officers have been going to for a
number of years,” said a source fa-
miliar with the investigation who
spoke on the condition that he not be
identified. “We're checking leave re-
cords to determine who was on
leave during the week that this thing
occurs. That will be easy enough.
We're going to hit this hard.”

Three officers allegedly were rec-
ognized in the video, and the names
of three others have surfaced in con-
nection with the event. Three of the
officers contacted last night denied
having been in Tennessee for the
party '

One of those was Officer Marcello
Muzzatti, the chief shop steward for
the police union in the 5th District

“] talked to JC Stamps [head of the

union Jocal], and he said, ‘Do you

know your name came up on this
Good O!' Boy thing?’ ” Muzzatti, 37,

* said. “But [ can tell you that I have
. never been down there. I think that

somebody might have gotten a ros-

- ter of people who were in 5D vice at
- the time, and I was [in vice] then. . .
_ Some of the people who went to the
" roundup are people I used to associ-
" atewith”

Muzzatti, who left the vice unit in
August 1991, said it was “common
knowledge in 5D vice that officers
attended” the roundup.

The roundups, which Muzzatti

" said coincide with a spring week set

|
Offlcers ’

f.lkl

aside to commemorate pohoe hero-

ism, drew officers mterested in “get-

ting together with other lofficers,” he
said,

“] know even some black officers
who said they were mvzted Muzzat-
ti said. “The [white] officers I knew
who went down there dxdn't under-
stand what was going on The prob-
lemwaswhent}wywentbackam-
ond and third time, that’swhatthe
black officers can’t understand. . , . I

‘saw the signs [with racist slogans];
‘evenxf:twasdonea’sajoke, it was

wrong.” |
The party is orgamzed by are
tired agent of the Bureau of Alcohol,
Tobacco and Fxrearms and has
grown to include as many as 300
federal and local officers,’ virtually afl
of them white. A video taken at the
event by members of a mﬂstla group
has been broadcast repeatedly since
last week. |

.Among the items d:stnbnted at
the roundup were T-shirts that show
police officers with two&black men
bent over a blue and white police
cruiser under the slogan “Boyz on
the Hood.” '

Internal affairs officers are trying

‘to locate one of those T-shirts be-

cause some officers say the vehicle
pictured on the shirt is a D.C. police

. car., Smnlarsmnssnrredacomro-

versy in 1991 when theyI were sold
at a Prince George's County store
that sells eqmpment to pohce offie
cersinthe area. " -

Soulsby said last m'ght ithat there
is no room for racism in the depart-
ment and that any officers who par«
ticipated in racist acts wdl face discie
plinary action, “T- am not! toleratmg
this,” he said.

Union chief Stamps, when asked if
he believes D.C. officers pamapated
in the event, said, I hope not.%..
We are just now com:ng \around in
building our morale back after the
pay cut. We've had enough morale
busters. This would only make it
worse for our members to! Imow that
some of our members would partici-
pate in a roundup of that {nab.xre It
would only serve to divide us:more.”

“This is appalling,” said Lt: Lowell
Duckett, president of the D .C. Black
Police Caucus and a frequent critic
of the department. “These ! are police
officers who have taken an oath of
office to protect and serve the com-
mumty regardless 0f race, g:reed or
color.” -

Sta]Y writer Ruben Casianeda -
contributed lo this repon‘. i "
[
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Affirmative Adiqn . o
TEXAS-BASED CONTRACTING ASSOCIATION
OFFERS MINORITY SET-ASIDE ALTERNATIVE

‘A Texas-based organization developéd 1o assist
small, minority and women contractors gain access
to public work construction projects without the aid
of set-asides plans to expand nationally, organiza-
tion officials announced at a July 19 briefing spon-
sored by the Center for Equal Opportunity.

Initiated two years ago, the non-profit National
Council of Contractors Association is a public/pri-
vate partnership that provides a *‘race neutral, pro-
active alternative to traditional affirmative action
programs,” said Dwight Nichols, NCCA managing
director and chief executive officer. “With the

recent Supreme Court decision and the debate over
- affirmative action intensifying, NCCA’s proven,
non-race-based solutions are becoming increasingly
important,” he said. | B

The NCCA trains and provides technical assist-
ance to small contractors to enable them to obtain
surety bonds so they can.compete for government
and private contracts. In addition, the program
offers construction management and field assist-
ance to ensure the successful ‘completion of
projects. : 1

In the past two years, the program has issued a
total of 171 bid, payment, and performance
bonds—worth an estimated $31,501,317 million—
and has increased minority participation in Aus-
tin's Capital Improvement Projects by more than
600 percent without the use of set-asides, Nichols
said. oo '

‘Moréover, the NCCA maintains that although it
is a “‘race neutral” program, 85 percent of the
contractors serviced were minority contractors, ac-
cording to Stacy Taylor, chairman and CEO of the
Standard Group of Companies, a national surety
bond company. ' ; :

Since NCCA's inception, minority and women-
owned contractor participation in Austin has in-
creased more than 20 percent, Taylor added.

i
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Public/Private Partnership

Banks, bonding companies, and other members
of the private sector contribute the!financial re-
sources and management experience to the NCCA,

_ Nichols said. “We provide an atmbsphere that

encourages the private sector to get involved,” he
emphasized, adding that the private séctor, not the
government, should be securing these bonds.
Taylor also contended that the program cost is
offset by lower bids generated through increased
competitiveness provided by a larger pool of quali-
fied contractors able to bid on city projects. He
noted that to date, hard dollar savings to the Austin
community has amounted to $1,011,649, and ex-
pects other cities that participate in this program
would' completely recoup. their investments within
‘three years. “This program is set to be|a trend," he
predicted. ' ‘ ‘

--By‘ Tessa Gelbman

Sex Discrimination

CLASS ACTION ALLEGES PUBLIX GROCERY CHAIN
DENIES OPPORTUNITIES FOR FEMALE EMPLOYEES

Eight female current and former employees of
Publix Super Markets Inc. filed a class action suit
July 19 claiming that the grocery chainfhas system-
atically discriminated against female employees in

its stores in Florida, South Carolina, aNnd Georgia
and retaliated against women who protest unequal
treatment (Shores v. Publix Super Markets Inc.,
DC MFla, No. 95-1162-CIV-T-17E, 7/19/95).

The suit, filed in the U.S. District Court for the
Middle District of Florida, alleges that women
were denied equal pay, desirable job aésignments
promations, and management opportunities.

-The company denied the allegations, p:oiming out
that the Equal Employment Opportunity Commis-
sion has made no findings that Publix has engaged
in unlawful sex discrimination. “Never|in Publix’
history has the EEQOC found reasonable cause to
believe that Publix had engaged in unlawful gender
discrimination,” Jennifer Bush, a Publix spokes-
woman, said in a statement. This record 1“indicates

*

that the claims of these eight individuals are con-

trary to Publix’ belief and practice,” Bush said,
adding that Publix “has a strong commitment to
fair hiring and promotion, and has programs in
place to reinforce that commitment.”

Cont'd |ep2

i
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Segregated Job System Alleged

The named plaintiffs, six former and two current
employees, alleged that Publix segregates its jobs
according to sex. Women are hired for lower paying
cashier and clerk positions with na hope of advance-
ment, while men are hired into or assigned to
higher-paying positions or placed on a career track,
according to the plaintiffs.

The plamtlﬁ's claimed that Pubfix lacks a system
for announcing job opportunities withintits stores
and that prevents women from applying for promo-
tions. The. company discourages and deters women
from applying for desirable assignments, promo-
tions, and management positions, according to the
plaintiffs. Decisions related to hiring, pay, job as-
signments, training, and promotions are made by a
nearly all-male managerial staff using gender-bi-
ased and/or arbitrary criteria, accordmg to the
suit.

Publix has failed to take reasonable'!and ade-
quate steps to eliminate the effects of its past
discriminatory policy and pattern or practice, the
plaintiffs’ suit charges. The 70-page complaint al-
leges violations of Title VII of the 1964 Civil
Rights Act and Florida law.

The plaintiffs’ attorneys have set up a toll-free
telephone number for current and former Publix
employees and other people who may have informa-
tion about discriminatory employment practices.
Plantiffs’ attorney Barry Goldstein of QOakland,
Calif., said that while there are limits on contact
between plaintiffs’ counsel and -potential class
members, he will ask the court for permission to
communicate with the class members within the
next week.

While 90 percent of Publix supermarkets are
located in Florida, the supermarket chain also oper-
ates stores in Georgia and South Car_olina, accord-
ing to Goldstein. He estimated that Publix
currently has 45,000 female employees. If certified
by the district court, the class could ultimately
include 100,000 current and former employees, and
job applicants, according to Goldstein, |

Copynght © 1995 by THE BUREAU OF NATIONAL RFFAIRS, INC., Washington, D.C. 20037
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Publix’ *Good Faith Effort .

“Pub]nx made a good faith effort to share with
the plaintiffs’ lawyers extensive factual information
showing that there is no basis for the eight plain-
tiffs’ allegations,” said Charles Shanor, a former
EEOC general counsel now in Atlanta who has
provided counsel to Publix for the last two years.

The plaintiffs “are attempting to escalate| eight
diverse, unrelated, and individualized complaints
about various local store employees into a‘ class
action covering nearly 500 supermarket locations.
That is preposterous,” he said. l

‘Filing of the class action comes about two weeks
after a federal district court approved a consent
order in which Publix agreed to turn over to EEOC
employment records regarding the chain’s hiring
and promotion practlces The subpoena acuo'n was
part of an ongoing EEOC investigation of the
supermarket chain. In March 1992, an EEOC
commissioner's charge alleged that Publix dlscr|m1-
nates against women in its stores across Flonda
EEOC has not yet determined whether there is
reasonable cause to believe that Publix has violated

‘Title VII.

According to Goldstem the pnvate class acuon
relates to the EEOC investigation in that the alle-
gations in the class complaint are similar to those in
the commissioner’s charge. Goldstein does not| have
access to EEOC’s investigation, however, he said
that information has been described in the enforce-
ment actions. Goldstein believes that the ﬁlmg of a
commissioner’s charge adds support tothe allega-
tions in the complaint

In December 1994, the United Food and Com-
mercial Workers had mailed more than 300,000
postcards to women in Florida urging them to

. boycott Publix based on union charges that the

chain fails to promote women to management jobs
(239 DLR A-6, 12/15/94) Publix employee are
not represented by a union.
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Publix Faces Gender Suit

A group of female workers charged that
Publix Super Markets Inc., Florida's larg-
est private employer, routinely denied

. female employees “desirable job assign-
ments, promotions and management op-
perlunmes "

The suit, filed yesterday in U. S District
Court in Tampa, Fla., by eight current and
former employees, alleges that' Publix,
with 45,000 women among its 93,000 em-
ployees, segregates jobs according to gen-
der and keeps women out of management
positions. )

The plaintiffs are seeking to have the
suit certified as a class action. If the court
approves the request, the lawsuit could
rank among the largest gender-discrimi-
pation suits on record in terms of the
number of plaintiffs, attorneys said.

Publix, the seventh-largest grocery
store chain in the U.S. with §7.6 billion in
sales, denied the allegations and said in a
statement that it was commxtted to fair
promotion practices.

Dariene Sarmiento, one of the plain-
tiffs, says she tried to get out of a cashier's
job into a position stocking shelves, which
can lead to management. But she says a
male supervisor told her women were
incapable of working in a supervisory
position, adding that “women are good for
having sex and that’s about it.”

In the past two years, four grocery store
chains have paid millions of dollars to
settle lawsuits alleging gender discrimina-
tion. The largest settiement to date was
made last year when American Stores Co.
agreed to pay $107 million to 20,000 women
to settle a sex-discrimination suit filed

against the Northern California unit of its -~

Lucky Stores supermarket chain. |

|

: Herald Business Writer

~ employees, Publix Super Markets

- against women 1n its hiring and promo-

discrimination at

Commission, which enforces  federal

. Flonda. .

-spokeswoman. -

Expectmg suit,
Pubhx denies
it dlscrlmmates

By SUSANA BARCIELA
Saying it will be sued today by eight
denied Tuesday that it discriminates

tion practices.

Publix attorneys have been informed
that a class-action lawsuit will be filed
Tgamst the company in federal court in

ampa, said Jennifer Bush, Publix

“Publix is committed to fair promo-
tion practices and any Iawsmt that sug-

The EE OC has been
investigating '
allegations of

Publix for at least
three years.

gests otherwise 1s out of touch with real-
1ty,” Bush said. She said she had not
seen the lawsuit.

Publix employs about 95 000 people
chainwide. With most of its 470 stores in
Florida, it is the biggest private
employer in the state.

The Equal Employment Opponumty,

employment laws, has been investigating
allegations of discrimination at Publix
for at least three years. It is one of the
broadest such probes by the EEOC in

“There has been no finding to this
point and we are certamly eager for that
investigation to be over,” Bush said.

She said women and minorities now
make up 30 percent of Publix manage-
ment, which is double the figure in 1987,
She dld not have figures for women
alone, in management or m the total
Publix staff.
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Taxes

CLINTON'S AFFIRMATIVE ACTION REV;EW
DEFENDS FCC TAX CERTIFICATE PROGRAM
President Clinton made a strong defense July 19
in his affirmative action report for a tax certificate
program run by the Federal Communications Com-
mission to promote minority ownership of broad-
cast facilities, idespite the fact that Congress
repealed the prigram last spring as part of a bill
that Clinton sigred into law. o '
Asked about the program at a press briefing July
19, presidential adviser George Stephanopoulos
said Clinton sigr.ed the bill “with some reluctance.™
Stephanopoulos added that the president “doesn’t
want to rule out the possibility that you could be
doing more to make sure you get a diversity of
voices in the broadcasting area.” :
~However, Clinton has no immediate plans to
redress the situation, Stephanopoulos said. He add-
ed that it was highly unlikely that the administra-
tion could reform something that was already
repealed. L
Congress repealed the FCC’s tax certificate poli-
cy, carried out under Section 1071 of the Internal
Revenue Code, in April. The repeal was'included in
a bill (HR 831), which made permanent the 25
percent health deduction for self-employed workers.
The repeal of FCC's tax certificate jpolicy was
proposed as a revenue offset for the bill;

 Bill Raised Cries Of Racism :

The proposal to repeal the FCC proéram raised
cries of racism among many Democratic members,
who charged that the repeal was the first step by
the GOP in its attack on all affirmative action
programs. Many Democrats suggested that the pro-
- gram be modified rather than be repealed outright.

But many Republicans, including House Ways

-and Means Committee Chairman Bill Archer (R-
Texas), opposed modification, saying that the tax
code should be *“color blind” and not have prefer-
ences for any particular group or race. They further
claimed that the program was riddled with abuse.

When he signed the bill into law, Clinton said he
had many problems with the measure; including -

the repeal of the FCC tax certificate. program.
Clinton said -he decided to sign the bill, however,
because of its importance to 3.2 million self;em-
ployed workers and their families. :
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In. his review of aflirmative acuon prograns,
Clinton said the repeal is significant because the
FCC believes that the program “was by far the best
method to increase minority ownership of broad-
cast, cable; and' satellite stations, and thereby
achieve diversified programming.” Because of the

lack - of access to capital, minorities hav‘c been
prevented from owning broadcast stations, ithe re-
port added. - - ' :

The report further stated that the majority of tax

- certificates has been used to acquire small radio

and television stations. “FCC believes that the
program has not been abused, either thro:fgh the
use of sham minority-controlled companies, or
through the rapid flipping of licenses by new minor-
ity owners,” it said. . !

The question of minority ownership of broadcast
cable, and satellite stations will be important]in the
future, thg report said, because technology in this
industry is rapidly changing, “transforminzg the
meaning of broadcast,” the report said. |

““Congress, the administration, and the FCC will
hav; to address the issue of whether the current
station owners will simply be allowed to transfer
their ownership and control to the new technélogy,
and the{eby largely retain the current ratios of
ownership, or whether an entirely new sﬂ’stem
should bf: adopted that would open the market to a
broadening of opportunity and participation,? the
report concluded. ” ,
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English-language amendment
aimed at HUD’ harassment

By Joyce Price

THE WASHINGTON TIMES

An amendment to a bill the
House Appropriations Committee
‘has sent to the floor would block
the Department of Housing and
Urban Development from harass-
ing or investigating any state or
local government that enacts a law
making English its official lan-
guage. .

Rep. Joe Knollenberg, Michi-
gan Republican, said the amend-
ment is intended to prevent a re-
currence of what happened in
Allentown, Pa., earlier this year,
when HUD was looking into a law
making English the official lan-
guage of the city government.

Mr. Knollenberg “feels very
strongly in these tight budget
times that HUD should not be
using funds for investigations like
that,” said Trent Wisecup, a
spokesman for the congressman.

He added that Mr. Knollenberg
“is very confident the language
will be kept ia the bill” by the full
House, which is expected to vote
on the HUD appropriations mea-
sure Tuesday.

“We always expect a struggle in

_the Senate ... but this is an issue

supported by 98 percent of the
people,” said Jim Boulet Jr,, execu-
tive director of English First, a
group that opposes bilingual edu-
cation and backs efforts to make
English the official language of
the federal government.

Mr. Boulet said the HUD appro-
priations amendment followed
English First's request to the Ap-
propriations Committee that it in-
vestigate the Allentown episode.

#Thanks to the Knollenberg
Amendment, HUD can no longer
terrorize state and local govern-
ments that pass official-English
laws,” Mr. Boulet said. “HUD
thought it could repeal official-
English laws. The Knollenberg

amendment will keep Secretary

[Henry] Cisneros and his succes-
sors from abusing their power”

It was Mr. Cisneros who trig-
gered the Allentown investigation.

He was in Allentown last fall, and

a Hispanic-American woman
voiced concerns about the ordi-
nance. Mr. Cisneros immediately
turned to HUD's general counsel,
who was traveling with him, and
asked him to look into it.

Within weeks, Allentown offi-
cials began receiving threatening
letters from a regional HUD of-

ficial in Phlladelphla demanding

that city leaders meet with HUD
to answer questions about the Eng-
lish law. © -

Asked about the Knollenberg
amendment yesterday, a HUD
spokesman indicated it was of no
consequence.

“HUD has not investigated
English-only ordinances anyway,”
said William Connelly, who cited a
letter Mr. Cisneros sent to Rep.
Toby Roth, Wisconsin Republican,
in May.

In the letter, Mr. Cisneros said
HUD “did not embark on a formal
investigation” of the Allentown or-
dinance.

What it did, he said, was make a

“routine inguiry” into the ordi-
nance,

Mr. Clsneros said enactment of
an “English only” ordinance “in
and of itself would not necessarily
constitute a violation of Title V1.
But, he said a federal probe of
such a law “might be warranted”
if the law interferes with HUD
programs by prohibiting the use

‘of bilingual documents HUD

might require or if the measure
was passed to “intentionally de-
prive” housing to protected
groups.

!

That prer;xise, Judge Ryskamp

!udge throws out
race, gender quotas

WEST PALM BEACH, Fla. — A
state law allocating seats for :
women and minorities on judicial
nomination panels is unconstitu-
tional, & judge here hasruled in a
decision that mirrors the pre-
vailing political mood against
preferennal treatment based on
race.

The decision, from U.S. Dis-
trict Judge Kenneth Ryskamp,
calls into question the prexmse
behind the Florida law — that it

is necessary to promote diversity

in Florida’s judiciary.
I

H
|

said, “rests on pure speculation

_and unfounded presumptions”
_since judicial nominating com-

missions do not themselves
appoint judges but only recom-’

‘mend appointments to the gover-
‘nor.

“It is difficult to see how the

“statutory race and gender quota

in question advances its intended

“goals with any degree of preci-
- sion or certainty,’ Judge

Ryskamp wrote July 7 in a ruling
barrmg enforcement of the state
law in a case brought by a Jupi-

‘ter, Fla., lawyer




Calif. to vote
on race-based

college entry

By Gale Holland -
USATODAY - -

SAN FRANCISCO — | Jeff Prieto was
in a Hispanic gang in:Santa Barbara
when he was recruitediinto one of the
University of California's early affirma-
tive action programs.

He split life between his neighbor—
hood streets and the UC-Santa Barbara
campus overlooking the Pacific Ocean.

He hung on and eventually graduated
from UCLA law school..Now he’s off to
Princeton to study public policy.

Pneto, 34, says: “It's sad I may be the
last one.”

University regents detide today
whether 1o scuttfe affirmative action
programs, a decision many think could

spark a nationwide rollback of raceand :

sex preferences in admissions and hir-
ing that date to the 1960s.

Gov. Pete Wilson is leading the
charge: He has made turmng back affir-
mative action preferences the keynote
of his Republican presidential bid.

He says he has enough votes from the
Republican-dominated board Others
says i’'s too close to call!

Jesse Jackson will lead protests
against the plan despite Wilson’s pledge
of arrests. “We hope we'll be spared
. from having to face a jail cell,” he said

Wednesday. “But if the regents refuse

to uphold the law, we are willing” . -

University officials and educators see
the proposal as a step toward chaos.

“If the University of California really
walks away from a commitment to di-
versity ... I think that is a very negative
signal for the rest of higher education,”
said C. Peter Magrath, president of the
National Association of State Universi-
ties and Land Grant Colleges.

California was one of the first states
to adopt affirmative action in the late
1960s, when the students were almost
all white, The state set up admissions
standards that made race a key factor.

That standard was stricken by the
U.S. Supreme Court in 19?3 rulingina
“reverse-discrimination” suit by medi-
cal school applicant Alan Bakke.

Regents rewrote the rules to make
race only one factor. Others: socioeco-
nomic status, rural residency, athletic
or other talents and physucal handicaps.

Up to 60% of students in the nine-
school system get special consideration.

The result: a diverse student body.
This shift occurred as the system locked
a Top 20 academic ranking

Competition is so fierce at Berkeley
and UCLA — the elite campus& - that

¥
1

|
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Roben Harzash USA TODAY
LAW SCHOOL GRADUATE: Jeff
Prieto, 34, credits affirmative action

f:l:say me {ederal g
- govemment should
‘| -eliminate ali or man

By Gonovieve Lynh USA TODAY

thousands of applicants with 4.0 grade
point averages are turned away.

Officials and affirmative action sup-
porters say conservatives are scape-
goating miinorities because whites are
getting squeezed out at the top schools.

Nonsense, says regent Ward Conner-
ly. Racial preferences are as degrading
as the segregated drinking fountains he
faced as a youth in Louisiana,

Arrayed against Connerly are most
top university officials, who say pure
meritbased admissions are a myth.

At Berkeley and UCLA, unease about
affirmative action bubbles. ‘

“We still need it,"” says Berkeley stu-
dent Benjamin Valenzuela, 19. “I think
it's as segregated as ever.”

"~ But Berkeley economics major Mark
Gervase, 20, says affirrnative action is
detrimental. “The feeling is maybe aca-
demic qualities are slipping.”
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$12.5 billion dzspensed so far, -

The amendment would prohibit any
federal employee from disbursing funds
from the economic stabilization fund to
hel p the economy of another country.

The mulibillion dollar fund was used
by the Clinton administration to finance
the U.S. portion of the Mexican bailout.

Sanders said that the amendment =

would make sure that for fiscal 1996 no
funds would be disbursed from the fund
without the approval of Congress.
“That's the way it should be,” he added.

Sanders and others were furious ear-
lier this year when the Republican lead-
ership did not have a floor vote on the
Clinton plan for Mexico.

In other action, members rejected an
attempt to.allow federal employees to
purchase health insurance that includes
abortion coverage. The bill would pro-
hibit such policies. o

Steny H. Hoyer, - D-Md., ranking
Democrat on the Treasury-Postal Service
Appropriations Subcommittee, offered
an amendment that would have stripped
that prohibition from the bill. The
amendment failed, 188-235.

Supporters of the amendment argued it
was unfair to federal employees to restrict
their health insurance benefits. “This is not
about abortion,” said Nancy L. Johnson, R-
Conn. “This is about equality.”

But anti-abortion activist Christopher
H. Smith, R-NJ., responded that the fed-
eral government should not be “subsidiz-
ing the dismemberment of babies.” = .

Members overwhelmingly rejected,. 111-
317, an amendment that would prevent
any employee of the Bureau of Alcohol,
Tobacco and Firearms from getting a raise
or a bonus during fiscal 1996.

* Agriculture spending. At press
time, the House had begun considera-
tion of the fiscal 1996 spending bill (HR
1976) for agriculture programs.

SENATE FLOOR

DOLE PONDERS CLINTON'S PLEA
FOR A DELAY ON BOSNIA VOTE

Senate Majority Leader Bob Dole last
night said he was “inclined” 1o delay until
next week legislation to breach the United
Nations arms embargo on Bosnia.

Dole, Kan., said President Clinton, in |

2 lengthy xelephone call, urged him to
delay action on an embargo bill at least
until after a high-level meeting next
week by NATO leaders who are seeking
a new policy to protect Bosnian Muslims
from Serb anacks.

Last night, Dole said he would make
a final decision this morning whether to
delay work on the bill. But he appeared

“pemocrats Praise Clinton's Plan
_GOP Vows to Scale Back Amrmatwe Actlnn

Repubhcans in Congress said yesterday, they will press ahead with efforts tio

< grams that were defended yestérday by President Clinton.
wo-Inal speech at the National Archives where he formally unvelled his ad.rrums—-

persistent dnscmmnauon

~;ing forla “compelling government interest.” -
Clmton insisted that the job of ehnnnatmg barriers to equal opp«

non and falr e RS o ]
SR GOP Readles I.eglslatlon y

. |A,>
R

"action programs as the means to combat them “stcnrmnauon is wrong And
- preferential treatment is wrong, too,” he said. : =

' 'govemment out of the group—preference business.”

tions bills. Franks said his first target would be the defense spending bill. -

~ action, programs...

N Backlng for Cllnto

N

. “the best quarterback the presxdent of the United States.”

dle hxs afﬁrmanve action views. . : :
Clmton ‘who ordered an execunve branch review of

oppomm:ty purposes have been achieved.

5 Gore's 'Empowerment' Pro]ect
The 100-page White House report released before Clinton’s

small companres e regard]ess of the race of sex of theu' owners
in poor communities. < 7 P e
That proposal was desrgned to “counter calls by House GOP leaders fi

and divide our country at
we have to be united.”

time when, if we're going to ally chan (2 thrn

weaken, if not eliminate outright, the range of federal afﬁrmalwe act:on pro- “

- tration’s_review"of all government affirmative actioni programs, the presxdent
“t re;ected calls that they should be dismantled. He said such programs do not dns- i
-»criminate . against white ‘men and are needed “to. open the.doors of. educauon.j,,i,
employment ‘and busifess development opportumnes ‘to qualified individuals %
* | «'who happen to be members of groups that have experienced longstanding and .

! ".govem'ment affirmative ‘action programs, whlch the ‘Supreme Court'ruled last.'r_f
- month should survive only if they can wrthstand “strict scrutmy" by ;udges look-

ylis:

mcornplete, and he said in 2 memorandum to federal officials, “The federal ';,f
. government will continue to support lawful consideration of race, ethmcnty, R
. and gender under programs that are ﬂex:ble, realistic, subject to re-evalua-"

While acknowledgrng that “the evils of discrimination and racism persnst," :
Senate Majority Leader Bob Dole, Kan., said he no longer supports affirmative .

Dole promised to offer legislation next week “desngned to get the fede ral .
‘.~ Sen. Phil Gramm, R-Texas, and Rep. Gary A. Franks, ‘R-Conn sard theyf-,;';
would launch their effort next week to try to prohibit set-asides in Future federai S
contract ‘awards by attempting to attach amendments to fiscal 1996 appropna—’

. In the House, Republican leaders have apparently concluded -that they are )
not going to push sweepmg leg:slanon th:s year that Would end affirmative

, Clmtons female and minority-group ‘allies were reassured by his smnce :
Members of the Congressional Black Caucus cheered the president’s speech )
with Rep. Kweisi Mfume,-D-Md., saying that those who favor preferences have‘ :

- At a news conference by female lawmakers, Del. Eleanor Holmes Norton, D-- -
I) C., said Clinton “has guts” for resnstmg polmcal pressure to abandon or mud-.

: on pro-
grams in February,-directed all departments and ‘agencies to eliminate or over-ﬂ‘
haul dany program that “creates a'quota, creates preferences for unqualified indi-- +
viduals, creates reverse discrimination or continues even after its. equal T

tmlled for the establishment.of a Community Empowerment Board chaxred[ by
Vice Presrdent Al Gore to develop a set-aside program to, target ,contracts to-:

]

, empowerment initiative to replace race- and gender-based affirmative action. «--
In‘a jab at Repubhcans Clinton said, ““There are a-lot of people- who' -
oppose affirmative action today. who supported ‘it for a very long.time.’ 'Hem_

-~ said, “It is simply wrong to play politics with the issue of affirmative action 3
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'ready to accept Clinton's plea. ‘

The bill (8 21) would require Clinton
to terminate the three-year-old U.N.
embargo on combatants in the former
Yugoslavia with the goal of aiding the
outgunned Muslim-led forces.

Supporters of the bill say the interna-
tional peacekeeping effort has been a
failure and Bosnians have been left
defenseless against Serbian advances,
even into U.N. “safe areas”.

“There are no perfect options, ’I'here
are no easy answers,” said Dole, “We
know what has not worked — relying on
the U.N. forces to protect the Bosnians.”

SENATE FLOOR

POLE SAYS ‘I'M FINISHED’ WITH
EFFORTS TO SAVE RESCISSIONS BILL

The Senate last night failed in attempts
to clear a path for final action today on a
stalled $16.3 billion rescissions package. A
frustrated Maijority Leader Bob Dole, Kan.,
said, “I'm finished with this bill.” -

The measure (HR 1944) has been
held up at the insistence of Paul Weli-
stone, D-Minn., who has been holding
out for action on amendments.

Minority Leader Tom Daschle, §.D,,
objected to a proposal by Dole that would
have allowed brief debate last night and
today and votes on two Democratic
amendments before a vote on final pas-

sage. Daschle, who supports the bill,.

objected on behalf of the absent Wellstone.

Wellstone was seeking restoration of
about $320 million in proposed cuts for
low-income energy assistance (LIHEAP)
for cold-weather states. He is also seek-
ing restoration of cuts proposed for job
retraining programs.

Dole had agreed to allow votes.on
amendments to restore funds on those
two iterns, but Wellstone last night insisted
on being able to offer a third amendment
to restore $5.5 million for a health care
counseling program for the elderly.

Outside the chamber, Dole
reporters that he had not entirely ruled
out another agreement on the rescissions
bill, but he considered the possibility dim.

The measure (HR 1944) also includes
funds for California, Oklahoma and
about three dozen other states that are
recovering from dlsasters

SENATE FLOOR

REPUBLICANS SEE PROGRESS ON
STALLED REGULATORY BILL

Key Republicans last night said the
Senate may be near to ending the
impasse that has sidetracked a bill to
overhaul the federal regulatory process.

“Some common ground” was reached

told

yesterday' said Ma;onty Leader Bob

Dole Kan. He said he hoped an agree-
‘ment could be reached to wrap up work

‘on the measure today or tomorrow.
¢ Judiciary Committee Chairman Orrin
'G. Hatch, R-Utah, said backers of the bill
(S 343) were making concessions on sev-
‘eral issues, including the degree to which
- 'regulations under existing laws would
have to meet the bill's analytical require-
‘ments and the number of opportunities -
businesses and individuals would have to

sue to overtum regulations.

. Hatch and other aides also said ground
was being given to members who want to
delete a provision that would make it more

difficult for the government to include sub-

+ stances on the Toxic Release Inventory, a

list of chesmicals about which businesses
must inform the public when they are
released into the environment.

i Republicans have failed twice in efforts
to invoke cloture and limit debate on the
bill. Bill supporters are hoping they can
assemble the votes to cut off debate by
making some concessions. But it is a deli-
cate balance: Some conservatives are cool
to the idea of changing the judicial review
and petition procedure sections.

APPROPRIATIONS

MILITARY CONSTRUCTION SPENDING
ADVANCES IN SENATE COMMITTEE
. The Senate Appropriations Commit-
tee yesterday approved, 24-0, an $11.2
billion military construction bill for fiscal
1996 that provides funds for family
housmg, barracks and base closings.
. The bill contains $461 million more

than President Clinton requested and
$18 million less than the House-passed.

version of the bill (HR 1817).

I Conrad Bums, R-Mont., the chairman
of. the panel's Military Construction Sub-
committee, said 38 percent of the bill
will fund family housing, which the Pen-
tagon has said is substandard and in
need of replacement or wholesale reno-
vation, and 35 percent would implement

; earher base closing rounds.

As approved earlier by the Military Con-
struction Subcommittee, the bill ‘would
deny the Air Force's request for money to
build new quarters for generals and other
officers, describing the proposal as extra-
neous at a time when the rank-and-file
were living in insufficient housing.

The bill does increase funds for facili-
ties for the National Guard and Reserve,
The administration had requested $182
million, and the legislation raises that
total to $452 million.

APPROPRIATIONS

HOUSE PANEL INCREASES FUNDS
FOR ANTI-CRIME INITIATIVES

The House Appropriations Commitiee

yesterday gave voice vote approval to a

4

draft $27.6 billion fiscal 1996 spending bil|
for the departments of Commerce Justice
and State and the federal judacmry .

The committee agreed, \wzthom dissers
and with litle discussion, to add $403 ).
lion in spending to the billithe subcommy.
tee approved: $243 million for anti-error.
ism expenses, about half of what Presiden
Clinton had asked for earlier this weck.
and $160 million from the lcnme trust fund
for other anti-crime uuuat:ves

Even before the committee added
the anti-crime money, the bill was
more generous to Justice and judiciary
programs than to programs under the
departments of Commerlce and State,
The bill would substantially increase
Justice -Department funding, particu-
larly for beefing up the ]border patrol
and providing crime-fighting grants 1o
state and local governments. The bill
would cut funding for the Commerce
Department by about 20 percent and
for the State Department by almost 10
percent,

The panel defeated two amendments
by Nita M. Lowey, D-N.Y,, to increase
spending for programs to combat vio-
lence against women.

The amendments, re;ected by voice
vote and 19-29, would have provided
the added funding elther within the
pending bill or by shaftmg money to
other parts of the budget. Subcommittee
Chairman Harold Rogers, 'R -Ky., noted
that the bill would triple fundxng under
the panel's jurisdiction for domestic vio-
lence programs.

LAW/JUDICIARY

WACO HEARINGS OPEN WITH VIVID

TESTIMONY, PARTISAN RHETORIC
Hearings by two House|subcommit-

tees investigating the assaults by fed-

- eral law enforcement agents on the

Branch Davidian compound near
Waco, Texas, opened Wzth1 a round of
partisan bickering over whether the
hearings had ‘been tainted.

* “I make no apology for seeking the
truth,” said the chairman for the day, Bill
Zeliff, R-N H. “Let the chlps fall where
they may.”

Zeliff, chairman of the Governmeri
Reform Subcommittee on Nat:onal Secu-
rity, and Bill McCollum, R—Fla of the Judi-
ciary Subcommittee on Cnme, are
expected to call as many as 90 witnesses,

But Democrats pressed thexr accusa-
tions that the hearings have been tainted,
in particular by allegauons that the
National Rifle Association helped to plan
them. “From the beginning, these hear-
ings have had the odor of blas hangmz
aver them,” said Charles E. Schumer, D-
N.Y. “And over the last week, we've dis-
covered where that smell is céming from
— the National Rifle Association.”
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HouseCommitteeectings

.

Tenn.) of House Transportation and Infrastruc.
ture Committee wiil hold a hearing on relations
between the U.S, and Japan on aviation issues.

9:30am 2187 Rayburn Bldg. July 20

Witnesses schodulod

PANEL:

Frederick W, Smith « chalrman, president, end chief
oxecutive officer, Federal Express Corp.; Gerald
Greenwald - chairman and chief executive offl-
cer, United Alrlines

PANEL:

Ed Stimpson - president, General Aviation Manufac.
turers Assoclation; John W. Olcoft - president,
National Business Alrcraft Assoclation

COURT CONSTRUCTION |
Public Buildings and Economic Development
Subcommittee (Chairman Gilchrest, R-Md.) of
House Transportation and Infrastructure Com-
mittee will hold a hearing on the General Ser-
vices Administration’s federal courthouse con-
struction program.

10am 2253 Rayburn Bidg. July 20

* Witnesses scheduled:

Rep. Rick Lazio, R- N.Y.; Rep. Solomon P Ortiz, D-
Texas; Rep. Pete Peterson, D-Fla.; Robert
Broomfield - Arizona District Judge;; Thurmond
Davies - acting deputy administrator, General
Services Administration

Ways & Means :as.seascoum

MEDICARE SOLVENCY n
& BUDGET RECONCILIATION.
Health Subcommittee (Chairman Thomas, R-
Calif.} of House Ways and Means Committee will
hold hearings on the solvency of the Medicare
system, the federal health care system for the el-
derly. The hearings will focus on proposals to se-
cure the funds during this summer’s budget
reconciliation process. The Board of Trustees
overseeing the Medicare funds recently pro-
Jjected that the Medicare system will run out of
money by 2002. .

10am 1100 Longworth Bidg. suly 20

Witnesses scheduled:

PANEL: -

Rep. Jim McDermott, D-Wash.; Rep. Jim McCrery, R-
La; Charles Stenhoim, D-Texas; Pat Roberts, R-
Kansas; Rep. Steve Gunderson, R-Wis.; Rep. Glen
Poshard, D-QIL

PANEL:

Gov. Lawton Chiles, D-Fla.

PANEL

Bruce Vladek - administrator, Health Care Financing
Administration

PANEL: :

Witnesses TBA: Health Industry Manufacturers Asso-
ciation; American College of Osteopathic Medi-
cine, Stanford University; American Genaucs So-
ciety

PANEL:

Witnesses TBA: Boston Teaching Hospitals; New
York City Teaching Hospitals

PANEL:

Howard Hughes - Geisinger Health Systems; Glenn
Nelson - Rural Policy Research Institute; Char-

lotte L. Hardt - member, Board of Trustees, Na-

tional Rural Health Association

PANEL:

Witnesses TBA: National Association for Home Care;
American Health Care Association; American Re-
habilitation Association; National Hospice Orga-
nization

. % New listing

SCHEDULED TODAY: '’ -

. HEALTH CARE FUNDING
National Health Councll will sponsor a breakfast
' meeting to hear Senate Appropriations Commit.

* tee Chairman Sen, Mark Hatfleld, R-Ore., dlscuss -

* the outlook for health funding.

© " 8:30am Atrium Ballroom, Washington Court
Hotel, 525 New Jersey Ave. N.W, July 20

: Contact: Laura Smith at 202-785-3010

FI.A‘I’ TAX PIOPOIALI
. Citizens for a Sound Economy will sponsor 8
; breakfast meeting with House Majority Leader
- Rep. Dick Armey, R-Texas, who will discuss his
flat tax proposal.

8:30am B-318 Rayburn Bldg. July 20
Contact. 202-783-3870

f

FDA RESTRICTIONS ON

DRUG ADVERTISING

Washington Legal Foundation will sponsor a
news conference to discuss Food and Drug Ad-
ministration (FDA) restrictions on advertising
by pharmaceutical companies.

' Pam 2000 Massachusetts Ave. N.W. July 20
Contact: Richard Samp at 202-588-0302

AARP/MEDICARE CONFERENCE
The American Association of Retired Persohs

.. holds a conference to explore the long-term fu-

mre of Medicare. First of two days.
! 9am Omni Shoreham, 2500 Calvert St. NW,

Palladmn Room July 20 -

' Contact: Christine Kirby, 202-434-2560

- Highlight

' $:45am: Health Care Financing Administrator Bruce

Vladeck delivers remarks on “Medicare: Current
. Trends and Future Directions.”

AFL-CIO CONFERENCE
The AFL-CIO holds its 33rd annual national con-
ference on community semce& Fifth of final
day.

Pam Hyatt Regency Washington, 400 New Jer-
sey Ave. NW Juty 20

Contact: Drew Von Bergen, 202-942-1563 °

Highlight
8:30pm: Rep. John Lewis, D-Ga, receives the Murray-
Green-Meaney leadership award for his commit-
. ment to civil rights. Ballroom
|
PUBLIC LANDS
NEWS CONFERENCE
Actor/director Robert Redford conunents on the
release of a new report titled, “Selling Our Herl-
tage: Congressional Plans for America's Public
Lands” at a news conference sponsored by the
National Resources Defense Council. NRDC Ex-
ecutive Director John Adams also attends.
9:30am National Press Club, 14th and F streets
NW juty 20
', Contact: Diane Dulken, 202-783-7800 or the
NPC, 202-662-7501

POSTAL SERVICE LABOR/
MANAGEMENT PROBLEMS ’
Rep. Esteban Torres, D-Calif,, and Rep. David
Drei?r, R-CAlif,, will hold a news conference to

[
J

discuss ongoing labor/management problemang

the U.S. Postal Service, which have ¢
to several recent violent lncldenu oniribued

10:80am House Radio-TV Gall
. Itol Bldg, oy B cp

::uly 20

ontact: Roderic Young at 202.225.52

res); Brad Smith % (Tor
at 202-225-2308 (Dreler)

REGULATORY REFORM
NEWS CONFERENCE !
The Competitive Enterprise Inatitute holds &
news conference to present ita analysis of the'
Senate regulatory reform bll. |Participants tn.
clude Steven Milloy, a risk assessment
speclalist, |

10:30am National Press Club, 14thand F
streets NW, West Room July 20

Contact: 202-331-1010 =~

LOBBYING DISCLOSURE
A group of lobbyists will hold background brief-
ing session on the Lobbying Disclosure Act of
1995 (S 101).

1lam SD-562 Dirksen Bldg. July 20
Contact: Deborah Lewis at 20213323224

NORTHEAST IHTERSTA?B
DAIRY COMPACT |
Sen. James M. Jeffords, R-Vt.,, and Sen. Patrick J.
Leahy, R-Vt., will hold a news conference to dis

" cuss legislation that would ratify action by six

New England states to help gwe farmers and
consumers fair and stable milk prices.
11:18am SD-138 Dirksen Bldg. July 20

‘Contact: Erik Smulson at 202-224-5141

LABORERS/TRADE ZONES
NEWS CONFERENCE
Women workers from Central America discuss
the poor labor conditions in ccunmes which
have free trade zones with the Umted States at a
news conference co-sponsored by House Minor-
ity Whip David Bonior, D-Mich., and Rep. Marcy
Kaptur, D-Ohio. {

3pm 2105 Rayburn Bldg. July : 20

Contact: George Wilson, 202- 2254146

MEDICARE RESTRUCTURING
Sen. Judd Gregg, R-N.H., will hold a news con-
ference to discussadraftproposadto revise and
restructure Medicare. )

3pm SR-392 Russell Bldg. Juty 20

Contact: Kristin Hyde at 202-224-3324

AFFIRMATIVE ACTION FORUM

The Freedom Forum holds a forum discussion

titled “Affirmative Action at a Croésroads: Re-
flections on Its Legacy.” Representatives from
the Department of Labor, the American Jewish
Committee, the office of Federal Contra:t Com-
pliance Programs and the Cato lnstxtute will ex-
amine the issue just one day after President Clin-
ton's announcement on the White I—?ouse review

* of federal affirmative action programs.

7pm Freedom Forum, 1101 Wusqn Bivd, Ar-
lington, Va,, 22nd floor July 20 |
Contact: Molly O'Connell, 703—28#%'2307

M Revised listing
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SUSCOMMITTEE MARKUP:

993 FARM BiLL
i.tfv’f: Fani: Commodities Subcommittee

ul-
T yarman Barrett, R-Neb.) of House Agric
:m Committee will mark up draft legislation
et would reauthorize farm programs and sub-
s for another five years.
Time TBA 1302 Longworth Bldg. date THA
Rote: Thux markup was ongmally scheduled for .Iune
77 through June 30.

T J—

APPROPS FULL COMMITTEE MARKUP
Fhxese Appropriations Committee (Chairman
Lowgston, f1a) will mark up pending

rgnlation .
§ 1ham 2360 Rayburn Bldg. July 20
10am 2360 Rayburn Bldg. July 21
Agroda:
haly 20
HR — - -
July 21
MR — - - FY86 Defense Appropriations

5’1‘96 Labos/HHS Appropriations

SUBCOMMITTEE MARKUP:
FY96 D.C. APPROPS ,
thanet of Columbia Subcommittee (Chairman
Wwalsh, R-N.Y.) of House Appropriations Com-
mittee will mark up draft legislation making
appropriations for programs under its
junsdiction.
Tune and room TBA (TEI!'I’A‘I‘IVELV MID-
SEPTEMBER)
KR - - Fiscal 1996 D.C. Appropriations

Banking & Financial
services 257503

STATE & LOCAL .
DEBT AND INVESTMENT
Capital Markets, Securities and Government
Sponsored Enterprises Subcommittee (Chair-
man Baker, R-La.) of House Banking and Finan-
«<ual Services Committee will hold hearings on
the way state and local governments handle debt
1ssues and investments.

% 40am 2128 Rayburm Bldg. July 26, 27

WHITEWATER
fions Banking and Financial Services Commit-
tes (Chairman Leach, R-lowa) will hold hearings
vranvesiments made in the late 1970s by the
Proesident aud Mys. Clinton in the Whitewater
Ladd developiment company. The investment is
. um nily the subject of an investigation headed
v and independent counsel,

Tum TBA 2128 Rayburn Bldg, date TBA

(WEEK OF AUGUST 7}

REVISING HOUSING PROGRAMS
Housing and Comnunity Opportunity Sub-
committee (Chairman Lazio, R-N.Y.) of House
Banking and Financial Services Committee will
hold a hearing en revising federal housmg
programs.
Time TBA 2128 Raybumn Bldg. date TBA
hol:: This hearing was originally scheduled for June

* New listing

COMMErCe massoas

UNDERGROUND STORAGE OF
RADIOACTIVE WASTE
Energy and Power Subcommittee (Chamnan
Schaefer, R-Colo.) of House Commerce Commit-
tee will hold a hearing on the Waste Isolation Pi-
lot:Plant Land Withdrawal Amendment Aet’;
9:30am 2322 Rayburn Bldg,auly:l :
Agenda:
HR 1663 - A bill to amend the Waste lsolanon Pilot
* Plant Land Withdrawal Act.
i
PARK!NSON'S DISEASE RESEARCH

. Health and Environment Subcommittee (Chair-

man Bilirakis, R-Fla.) of House Comumerce Com-
mittee will hold a hearing on the research in the
causes of Parkinson’s disease and other neuro-
logical disorders.

9:30am 2123 Rayburn Bldg. July 21

CLEAN AIR ACT
AMENDMEHTS REVIEW
Oversight and Investigations Subcommittee
(Chairman Barton, R-Texas) of House Com-
merce Committee will continue hearings on the
implementation and enforcement of amend-
ments to the Clean Air Act of 1990.

10am 2325 Rayburn Bldg. my 21

‘T~ da & witn hednl
Hazardous air pollutants
Note: This hearing was originally scheduled for July
3.
FUTbRE OF MEDICARE . ]

Health and Environment Subcommitiee (Chair-
man Bilirakis, R-Fla.) of House Commerce Com-
mittee will hold hearings on the growth of the
Medicare program, the federal health insurance
plan for the elderly.

Tune TBA 2123 Rayburn Bidg. July 28

MEDICAID REVISIONS
Health and Environment Subcommittee (Chair-
man Bilirakis, R-Fla.) of House Commerce Com-
mittee will continue hearings on proposed
changes to Medicaid, the health insurance pro-
gram primarily for the poor whose costs are
shared by federal and state governments.

T1me TBA 2123 Raybum Bldg date TBA

SUBCOMMITTEE MARKUP:

FCC REAUTHORIZATION
Telecommunications and Finance Subcomnmit-
tee (Chairman Fields, R-Texas) of House Com-
merce Committee will mark up pending
legislation,

Time TBA 2123 Rayburn Bidg. date TBA

Agenda:

HR 1863 - A bill to amend the Communications Act of
1934 to extend the authorizations of appropria-
tions of the Federal Communications Commis-~
sion, and for other purposes.

Note: This markup was originally scheduled for Jame
20,

| .
Economic & Educational
Opporlunities - zzs-esaw:zsc
UCALTIDN DEPARTMENT .

REORGANIZATION
House Economic and Educanonal Oppormmtles

'i

‘Committee (Chairman Goodling, R-Pa.) will con-

tinue hearings on the reorganization of the De-
partment of Education.
Time TBA 2175 Rayburn Bldg. July 25
Note: This hearing was originally sd\eduled for July
1L

NATIONAL LABOR
RELATIONS BOARD
Fleld Hearing
Employer-Employee Relations Subcommmee
(Chairman Fawell, R-IIL) of House Economic
and. Educational Opportunities Comm:ttee will
hold a field hearing on the Nat;onal Labor Rela-
tions Board.

Time TBA Locanon TBA July 23
(TENTATIVE) S k

MILWAUKEE SCHOOL

CHOICE PROGRAM
Fleld Hearing
Oversight and htvesuganons Subconmuttee
(Chairman Hoekstra, R-Mich.) of House Eco-
nomic and Educational Oppommmes Commit-
tee will hold a field hearing on the Milwaukee
school choice program,

Time TBA Milwaukee, Wis. July 28
(TENTATIVE)

FULL COMMITTEE MARKUP
House Economic and Educational Opportunities
Committee (Chairman Goodling, R-Pa.) will
mark up pending legislation.
9:30am 2175 Rayburn Bldg. July 20
Time TBA 2175 Rayburn Bldg date m
Agenda:
July 20
HR 1594 - A bill to place restrictions on the promo-
tion by the Department of Labor and other fed-
eral sgencies and instrumentalities|of economi-
cally targeted investments in connection with
employee benefit plans. |
HR 1114 - A bill to authorize minors who are under
the child labor provisions of the Faxr Labor Stan-
dards Act of 1938 and who are under 18 years of
age to load materials into balers and compactors
that meet appropriate American National Stan-
dards Institute design safety standards
HR 1225 - A bill to amend the Fair Standards Act of
1938 to exempt employees who perform certain
court reporting duties from the compensawxy
time requirements applicable to certain public
agencies, and for other purpases.
date TBA
HR - - A bill to amend the General Education Provi-
sions-Act to make a technical correction to the
Faniily Education Privacy Act
HR ~ - A bill to amend the General Education Provi-
sions Act to change the statute of limitations on
the audit requirernent |
HR — - A bill to amend the Individuals thh Disabil-
ities Education Act to require pubhcanon of all
policy memas in the Federal Regnster
Note: Markup of the three draft educauon bills origi-
nally on the agenda for July 20 has been post-

ERISA ISSUES
Employer-Employee Relations Subcormmtxee
{Chairman Fawell, R-1IL) of House Econonuc
and Educational OpportumtJes Commxmee will
hold a hearing on pending legislation relatmg to
employees” health-care coverage and the Em-
ployee Retirement Income Security Act of 1974
(known as ERISA). 1

Time TBA 2175 Rayburn Bldg dm TBA

Agenda: I

HR 895- A billto amend the Employee Remement In-

come Security Act of 1974 to provide new porta-

n Revised listing

G661 ‘07 AN AVASYNHL

J0)Tuo reuorssaifuor) 5,00

il
oM


http:Conun.is

vt e sy £ sy

7-20-95

{DLR)

»  AFFIRMATIVE ACTION

Reaffirming support for affirmative action,
President Clinton announces results of five-
month-long White House study of federal
programs and vows 10 continue supporting
thoseelforts ................... P

President’s defense of affirmative action
programs promplts accolades from spectrum

_of civil rights, labor, and women’s groups, but

outrage from opponents of affirmative action
on Capitol Hill, including several Republican
presxdem:al hopcfu

.....................

Texas based organization lh.n assists small,
minorily and women contractors gain access
to public work construction projects without:
set-asides plans to expand nationally

[

In affirmative action report, President
Clinton defends tax’ certificale program
promoting minority ownership of broadecast
facilities despite fact Congress ‘repealed
program lastspring............. 0. ...,

APPROPRIATIONS

Bid 1o revive rescissions bill adv.mcca as key
SENALOFS MEEL . ot vttt ie e e e

CANADIAN ECONOMY

Canada's  CPl,  unadjusted, remained
unchanged in June at 133.7, mth annual
inflation at 2.7 percent, Statistics | Canada.
1253570) o £SO

CHILD LABOR

Sen. Harkin (Dlowa} vows 10 push lo
continue funding for Labor Department’s
work probing use of child labor in countries

. that import goods into United States ... ... ..
' |

COLLECTIVE BARGAINING

Median first-year wage increases negotinted
for all industries 1o date in 1993 equ.ll ki
pcrccnt or 40 cents per hour, accordmo 10

latest biweekly report by BNA's (oilw rive

Bargaining Negotiations and  Contracts

SEIVICE vt vt e v e e T D-3

DEFENSE ;

Texas Gov. Bush (R) signs executive order
creating advisory council 1o [facilitate job
preservation and expansion in communities
affected by scaling back and closure of four
military installations ... ..................

Copyrlght © 1995 by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington, D.C. 20037
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ECONOMIC OUTLOOK

Fed Chairman Greenspan tells Congress| to
strive for’ more deficit reduction while
economy. appears poised {or lurther amwlh

Fed Chairman Greenspan dubs economic
oullook encoumainﬂ " saying U.S. gccnomy

ECONOMIC STATISTICS ,
Proportion of working families living |in
poverty has risen since . late 1980s (o '{5
percent in 1993, according to figures in new

study from Bureau of Labor Statistics ... |....

EMPLOYEE BENEFITS

Employer continues 10 be liable for employee
benefit  plan  contributions even' though
collective bargaining agreement was invahid,

Ninth Circuit says . ................... e

EMPLOYEE PARTICIPATION

Unanimous NLRB orders Keeler Brass
Automotive Group to disband a gricvanicc
committee set up for plants in Kentwood and
Grand Rapids, Mich. .............. ... A-

HEALTH CARE

Revised health insurance reform proposal |

drops provisions that would encourage
development of private standards for provid;er
nctworks, utilization review procedures; kceps

rating limits for small groups...........1..

HOUSING S5TARTS

Housing starts slipped a slight 0.1 pcrccnl in
June, Commerce Dx.p.trtmcnl announces,
confounding experts who expected a slight

~ rebound from May's report. ... ... e

MANUFACTURING

Caterpillar Inc. and United Auto Workers
say high-level meeting, aimed at ending ve .11\'-

A-10

CA-T

long strike  against Peoria, 1L bd:ed

construction equipmcm manufacturer, ‘is

scheduled .. ... . o oo -
OFCCP ’

President  Clinton’s  strong  defense  of

alfirmative action programs is expecled 10
add “vigor” to Labor Department efforts 10
streamline affirmative action requnremcnl>
for federal contractors, Labor l}epanmcnl

official says .. ... i ..
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By Mike Causey
Washington Post Staff Writer

f the Office of Personnel
Management ever chooses a
motto, it ought to be: “Will

. the last person out please turn

_ off the lights?"~—that is, if scame

_ other federal agency bemg

remvented isn't using it already. ‘

" The government’s central
. persurmel policy, recruiting and

{- * examining agency, which has

.| force. If it happens, hundreds of

mxffered three rounds of layoffs
. in less than three years, is
- braced for another reduction in

‘workers could be out on the

_street by Oct. 1, the start of the .

.ﬁscalyear

: Contractors probably drool at

the thought of picking up OPM's
. business, either by providing
-enuployment services or by
. - training agencies to take over
chores now handled by OPM.’

" The House already has indicated
. that it wants contractors to

handle retirement functions for

"‘. " agencies. What's happening at

" OPM is a preview for other

. agencies being whittled down by 4

: Congress.
v To add insult to injury, there is
. .areal chance of a government-
. wide shutdown in October if

- Congress and the White House

. deadlock on the budget for the .

: _coming fiscal year.

In the last two years, OPM’s

1|~ full-time work force has dropped

. 31 percent, to 3,824 workers.
- Officials hoped further
_ downsizing could be stretched
over the next two years to give
agencies time to adjust, OPM
time to find paying customers

- and workers a chance to retire

1" or find other jobs.
J¢  But the Treasury, Postal

Service, General Government
appropnatxon bill passed by the
House would cut OPM’s
- allowance by $26 million a year,
i starung in October. If the Senate
goes along and it becomes law,
that could mean major layoffs for
OPM, which spends most of its
-, money on payroll. OPM already

! has taken a bigger proportion of

Iayoffs than any other federal

.- “agency. The House cutbacks
- could mean more job cuts and

force agencies that use OPM for
.. recruiting and testing to do
" those things for themselves.

The' House bill supports OPM
plans to privatize investigative -
services, But it directs OPM to

[ _THEFEDERALDIARY [

#

| The Agion'y of OPM
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go slow and to have an
independent study on the
cost-effectiveness of such a
move, as well as on its effect on
civil service employees who are .
privafized. :
No 2 Percent Solution

Federal workers hoping for a

;waiver of the early-retirement

penalty this year can forget it,
The National Security Agency
asked for authority to offer
workers early retirement
(without the 2 percent reduction
for each year retirees are

- younger than 55) during a

special 90-day early-out period,
But the NSA request was
rejected by the House civil
service subcommittee, The

~ Clinton administration also

opposed the request on cost
grounds.

Departures
Logistics specialist Tony

- D’Ambrosio has retired from the -

Army Security Assistance
Command after 47 years (20 in
uniform) with Uncle Sam,

Joseph J. Boyle, one of
Interior’s top ‘water resources
budget specialists, has retired
after 30 years with the
government. That includes time
with the Office of Management
and Budget and the Army Corps
of Engineers.

Bettye L. Wages is retiring
today after 30 years’ service.
She is chief medical technologist
at the National Institutes of
Health's Hematology Service.
Retirement-Minded

The Professional Managers

-Association says most managers it

surveyed would retire

" immediately if offered

early-retirement incentives,
buyouts or both, Most
respondents said they would leave
early because of pending changes
in the retirement system. Others
said low morale, which they
attributed to efforts to reinvent
agencies, is the primary reason
they would leave if somebody

made them a decent offer.
Thursday, July 20, 1996

FOR MORE INFORMATION <
To post guestions or comments

" for Mike Causey, see Digital Ink,

The Post's on-line service. To
learn about Digital Ink, call
1-800-510-5104, ext. 9600.
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Appropriations

HOUSE APPROPRIATORS INCREASE INS BUDGET
LEVEL-FUND EEOC, CIVIL RIGHTS COMMISSION -

The House Appropriations Committee July 11
approved a budget that would give the Imm:grauon
and Naturalization Service a. sxgmﬁcant increase in
the coming fiscal year. The committee recommend-

ed that both the Equal Employment Opportunity

Commission and the Commission on Civil Rights
receive level fundmg in fiscal 1997.

‘The committee recommended a total budget of

$3.1 billion for INS for fiscal year 1997. The
f'unding amount is $531 million more than the
agency’s fiscal 1996 level, and §19 rmlhon over the
amount requested by the Clinton admlmstratnon,
according to the committee (54 DLR C-4,
3/20/96). ~ !

Over 1,200 more ‘personnel should be added at
the borders, including border patrols, and adequate
detention resources should be prowded the com-

" mittee said.

The subcommittee on House Apprcpnat:ons
Subcommittee on Commerce, Justice,. State, the
Judiciary and Related Agencies approved the agen-
cies' budget July 9 (133 DLR A4, 7/1 1/96)

i
|

W

-expertise in civil rights and related matters.

NEWS

Report Cites ADR At EEOC

EEOC’s plans to implement Alternative IDispute
Resolution will reduce the commission’s need for
additional resources, the committee said m its re-
port recommending the agency receive the same
amount of funding as it received in fiscal 1996.

The committee recommended a funding |level of
$233 million for fiscal 1997—8$35 million less than
the administration’s fiscal 1997 request of $268

L million.

The committee sald n believes that 1mplerinenung
Alternative Dnspute Resolution in EEOC’s admnms-
trative process *‘to reduce its backlogs and provxde
mediation-based means to resolving cases’ would

“reduce the requirement for additional resources
for the ' EEOC.” The House and the Senate have
passed measures that ‘would reauthorize the use of
alternative means of resolving disputes in thc feder-
al administrative process (108 DLR A-15, 6/5/96,
115 DLR A-8, 6/14/96).

Commission On Civil Rights Budget |

The CCR would receive $8,740,000 forE fiscal
1997. The funding level is the same as fiscal 1996 -
and is $2,660,000 less than the Clinton adm:mstra-
tion requested for fiscal 1997. The admxmstrauon
requested $9.3 million, and expressed a “prefer-
ence” for $11.4 million (54 DLR C-4, 3/20/96).

The House Subcommittee on the Consutuuon
and the Judiciary Committee, the authonzmg com-
mittee, has requested that the commission’s fund-
ing not be increased above the fiscal 1996 level
until Congress takes action on reauthorizing the
commission, according to the Appropriations| Com-
mittee report.

The committee also cited the commission’s hiring
of 10 additional staffers despite the lower funding
in fiscal 1996, to support the committee’s belief
that 1997 fundmg “should continue to be adequate
to support the commission’s requarements, accord-
ing to the report. The committee said it contmues
to believe that the commission “can augment
resources for research-related tasks and f; act~ﬁndmg
by using employees from the agencies that| have
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APPROPRIATIONS
HOUSE PANEL APPROVES MEASURE
FOR COMMERCE, JUSTICE, AND STATE

The House Appropriations Committee
yesterday approved, by voice vote, a
$29.5 billion spending bill for the depan-
ments of Commerce, Justice and State, the
federal judiciary and related agencies.

The draft fiscal 1997 measure would
increase spending for faw enforcement
programs, including initiatives to fight
drugs, juvenile crime and jllegal immi-
gration. The 11th of the 13 fiscal 1997
appropriations measure to be approved

" by the House committee, the bill would
provide $1.1 billion more than fiscal
1996 spending but $2.1 billion less than
President Clinton's request.

It includes more than the president
sought for the Drug Enforcement Adminis-
tration {increased by $173 million over the
fiscal 1996 level), the Immigration and Nat-

uralization Service ($32 million over this-

vear) and the Violence Against Women Act
(8225 million more than this year). The bill

would maintain, at $1.4 billion, Community

Oriented Policing Services, the administra-
tion's initiative to help communities put
more police on the streets.

But the bill would cut $120 million from
this year's Commerce Depanment alloca-
tion (to $3.5 billion) and $79 million from
the State Department (to $3.89 billion). It
would chop the Legal Services Corporation
budget nearly in half (to $141 million).

» Missile treaty. The panel adopted a
contentious amendment on negotiations 1o
revise the Anti-Ballistic Missile treaty
bersveen the United States, Russia and
other remnants of the former Soviet Union.

Proposed by Chairman Robert L. Liv-

ingston, R-La., the amendment would
remove funding for the negotiation and
implementation of any agreement unless
President Clinton certifies he will submit
substantive treaty changes for considera-
tion by the Senate. Approved by a party-
line vote of 26-21, the amendment was
termed “veto bait” by the panel's ranking
Democrat, David R. Obey, Wis.

The committee also adopted, by
voice vote, an amendment to eliminate
funding for TV Marti broadcasts to Cuba
and to reallocate $11 million to the
Immigration and Naturalization Service
for additional Border Patrol agents.

Appropriations :esisnessre

FULL COMMITTEE MARKUP R
-Senate Appropriations Committee (Chairman
Hatfield, R-Ore.) will mark up pending legisla-
tion. )
2pm $-128 Capitol Bldg. July 16, 18, 23
Agenda: '
July 16 :
S — - FYS7 Energy and Water appropriations
< HR 3662 - A bill making appropriations for the
Department of the Interior and related agen-~
cies for the fiscal year ending Septerber 30,
' 1897, and for other purposes.
July 18

" HR 3675 - A bill making appropriations for the
Department of Transportation and related
agencies for the fiscal year ending September
30, 1997, and for other purposes,

" HR 3754 - A bill making appropriations for the leg-
islative branch for the fiscal year ending Sep-
tember 30, 1897, and for other purposes.

——aly 23

HR — - FY87 Commerce, Justice, State and the
Judiciary appropriations

HR .- FY97 D.C. Appropriations

HR 3755 - A bill making appropriations for the the
Departments of Labor, Health and Human Ser-
vices, and Education, and related agencies, for
the fiscal year ending Sept. 30, 1997, and for
other purposes. .

% New Listing
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Chapter Two_

THE EXECUTIVE ROLE
IN CIVIL RIGHTS ENFORCEMENT
FROM EISENHOWER TO CARTER

“Don’t udge us ‘by what we say’ but by what we do,”* John M.

" Mitchell who was then attorney general. responded to criticism of

the Nixon administration’s civil rights policies similar to those of

" president Reagan’s. What governments, like individuals, do generally

reveals more about what they are ‘than what they say. But govern-

ments have respon51b111t1es that individuals do not have and gov-.
 ernments speak in ways that individuals cannot. Therefore, what
. .government officials.say (particularly when the official is presxdcnt
" of the United States), as well as what they do, matters a_great deal

because it affects what is and is not done by other ofﬁcmls of the

" governnient. What Congress (and the Court) does or does not do and

what the natiom at laroe may perceive as the rlght thing to do may

"'also matter. . )
“""Hence ;udgment of the” record of successive admlmstranons re—;
" garding civil rights enforcement is appropriate with reepect to words
“as well as.deeds, with respect to subtleties as well as gvert decla-
rations, and the choices that were not made when choice, was
- possible as well as the choices actually made. i

This chapter applies these measures to each administration from

Dwight D. Eisenhower’s to. Jimmy Carter’s. The record includes ' -

executive orders: appointments in the executive and judicial branches;
agency actions;-legislation proposed to Congrebs action taken on

legislation passed by Congress: suits filed and positions_taken’ by‘

the Justice Department in particular cases; and enforcemerit of court

‘decisions and statements -of positions taken by the president or
subordinate officials with civil rights responsibilities through speeches,.

press” conferences, or otherwise. In these ways, what- previous

. administrations did and said can be judged to determine their views -

of appropriate public policy regarding civil rights enforcement and
the consequences of those views for the nation.

13
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. .. THE EISENHO—WER'ADMINISTRATION

- _military. .of- A 2 SRR
expresr;zgh‘?clizL?kft'c’et?ma‘{ldf At préss conference in late 1953, he
. will Come o at “civil rights legislation identified as such
expressed the viel\i; thMoreover’ on more than one occasion he
was in the hearts and r:itnf:ihev(f)‘l‘ﬂi’j' cure for our racial difficulties”,
or}fompuisory federal law_?vo ' Individual citizens,® not in “punitive
m . i g . - - .
as Pre:;:igeri}:iviirtlﬁestt o Elsenhow‘e I's major judicial appointments
Warren, to.be chi fa‘v of .fo mer Cahfornia Republican governor, Earl
stag i 2 earle Justice of the United States. At a White House
in the Brown, Casesy Elin ‘1954 after Cf)ntz_lusion of the oral arguments
justice to rule in fa senfower, quite improperly, lobbied the chief
tionist argument (. \;or of sel}ool segregation, echoing the segrega-
classrooms as bl ak \ghlte gl-rls should not be placed in the same
pounded by the faafth oys, Eisenhower’s impropriety was com-
cause, John W, D ct that the lead attorney for the school segregation
'  Y¥. LJavis, was present at the dinner. # After Warren wrote

the Brown opinion, Ej
: » Bisenhower called i « .
damn fool mistake [ ser ower ec the appointment “the biggest

Despite Eisenhower’s reliictance to use federal authority to advance N
civil rights, the historical tide nevertheless moved him in that
direction. By the end of his first term, he had issued a statement
taking “‘pride” in the.desegregation of facilities used by civilian
employees at naval installations in southern states, had issued his

own executive order establishing the President’s Committee on -

Government Employment Practices' to make the policy of equal

" opportunity in government employment effective (superseding Tru-

man’s order creating a Fair Employment Board)," and had widened’

the scope of the Government Contract Compliance Committee.’? By -

the end of his second term, he had issued proclamations commanding

that obstruction of school desegregation at Little Rock, Arkansas,
. cease; federalizing the Arkansas National Guard; and directing the

" use of U.S. Army personnel ‘to -enforce the orders.'* He had also
- “signed into law the century’s first civil rights bills. .

* Another significant accomplishment during the Eisenhower
"administration (although the president could hardly have been aware

of it at the time) was the appointment of several Republican federal -

judges whose decisions in civil rights cases during the late-1950s
and the 1960s were to have a tremendous influence on the devel-
opment of civil rights law.** By the time of his last State of the
Union Address in January 1961, President Eisenhower summarized

the civil rights progress of his administtation as follows: .

o The first consequential federal civil rights legislation in 85 yearé .

(the acts of 1957 and 1960) had been enacted.

.o A new Civil Rights Division in the Department of Justice to enforce

the new voting laws contained in the legislation had been established.

o Greater job opportunity had been provided under the President’s '
rnment Contracts and Government Employment

Committees on Gove
_Practices. o

o A Civil Rights Commission had been created to survey discrimi-

nation in housing as well as in voting and education.

0 All segregation had been abolished in the armed forces, veterans -
hospitals, and all federal employment, including employment in the -

- District of Columbia.’s _ V
Thus President Eisenhower, despite his own predilections, had

been compelled by events to mark a clear path for the government’s . -

enforcement effort. The first postwar Republican administration was
- constrained to build on the actions of the Truman administration,

taking credit {as is the habit in politics) for the initial progress. The .

glow from the “torch passed to a new generation of Americans” at
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16 Civil'Rights and the Reagan Administration

nt John F, Kennedy’s inauguration in 1961 spurred the -

progress,

THE KENNEDY ADMINISTRATION -

In addition t6 the torch's el ‘ : H
r on 1o the torch’s glow, the Kennedy administration also felt

he heat i

e whic(;f xéljftdh:;i become evident racia] discord in the nation ..
fodoral maaenoul Thentually demz{xld sustained intervention by the:
vanised o o e e Brpwn decision and its aftermath had gal-
Civil Ricne IBIOVS Crusade that would he known ever after ag the
'agreemegt s 'thembent: A‘Ithough common (but not universal)
manioipally ownecfb €ginning. of the movement as the boycott of
Tt King }r e uses in Montgomery,' Alabama, led by Martin
e 1ok dx’;riﬁ " ecember 1955, clearly the movement peaked. in
“spread studenblgd s?t-lf;:gggy;;gi\t/hg Ioimson Sears when wids.

e protes i
plape, The movement prompted the dpeveloztariirs;) I;?tr;nc(igsrt?:?ll;

utive a highly visible national priority. .

Evidence. of_the ( _ :
Fe e e YRS DL-ANCGrOWInNg  priority "Geciirrad T T Tt e e
Kennedy’ ot 2 p Y occurred early in Preside
v's term, for in March 1961 he issued an e);ecuti\fgsgfsgt
b T

combining the:Commi
Inittees on Govern
ot E ees ¢ ment Contracts an -
Emploympéggrgent Pract'lces into the President’s Committesoiogeml
roctad et | E{I})Or};urflty», with increased enforcement pcwers:1 1;";‘
ombating employment discrimination. The ordeI:

grl;ei.ted theh secretary of labor tg impleme
ctices in hiri ' ‘

practi folldwi;éni (f)ictlﬁral,employees and government contractors, 16
al oo departm , Premdent Kennedy sent a memorandum ‘to
mads of the poP fac'ell:lt' and agency heads directing that no use be -
soveny Lhe execz,;tive]dltles’ sponsorship, or activities of any federal
emplages ror e epgrtmgnt Or agency in connection with ap

' On organization that practiced racial discriminas—/

AL o o 2ak o e
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qualified persons within the government” (emphasis supplied).”?
Later in 1961, theﬁ president, by executive order, established the
President’s Comimission on the Status of Women,'® thus taking the

‘federal government’s first step toward remedies for sex discrimina-

tion. The commission’s report became the basis for the the first piece
of federal legislation on this subject, The Equal Pay Act of 1963,

" which addressed sex- based wage discrimination.

Just as the December 1961 presidential message and order.on the
status of women marked a new direction for the federal executive
in this area, President Kennedy’s Executive Order No. 11063, issued
20 November 1962, marked the beginning of the executive effort -
against discrimination in housing. In.April 1962, the president had
issued a brief statement on equal opportunity in housing in which
he welcomed hearings then being conducted by the Commission on
Civil Rights on the status of equal housing. Without waiting for the
results of those hearings, Kennedy issued the housing order (prom-

.ised during his campaign) directing federal agencies and departments

to take steps to prevent discrimination in housing owned (in whole
or in part) by the federal government or built with federal loans,
grants, or other assistance. A President’s  Committee on Equal
Opportunity in Housing was created and charged with the respon-

sibility of coordinating departmental activities to implement the
““program.In addition; the Keninedy administration took steps in 1963 °

to stop discrimination in apprenticeship programs.and construction
programs allied to the federal government under contract or some
form of federal assistance.’® : o ’

As important as these initiatives were in expanding the federal
role in civil rights protection, the most sighiﬁpant achievement of
the Kennedy presidency in this area was its forthright and determined
reaction to the era’s highly visible civil rights struggles. Most notable

were

o use of federal marshals and the federalizing of the national guard
to secure the admission of James Meredith as the first known black

student at'the University of Mississippi in 1962
o use of federal force to quell the disturbance following bombings

during civil rights demonstrations in Birmingham, Alabama, in May

1963 ‘ : :
o use of federal marshals and the Alabama National Guard on the

occasion of the desegregation of the University of Alabama in June

1963. }
It might well be argued that any occupant of the White House during
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this period would have been required to respond in much the same

way; 1ndged, Eisenhower had taken similar action in Little Rock
But .the difference was notable. The president’s action was accom:
panied by an expression of unmistakable moral outrage that went
Eeyond the pragmatic -political Kennedy persona. The president
“was eyeball-to-eyeball with the segregationists and there was fire
in his eye.”?® Through his words as well as his deeds, he set a
zggisei ;cii) til}iz.:natit(.m as only a president can. In a radio and television
e nation on 30 i
o e Mioion on sgdiegfdr?ber 1962, when James Meredith

Even though this‘Gio.vernment had not originally been a pafty to the
pi?fa, my responsibility as President was . . . inescapable. I accept it. My
.obligation under the Constitution and the statutes of the United States

was and iS to lmplement the Dl‘d i :
ers Of tlle court
. essar Y. .. 2 Wlth Whate\?e{ means

{_.Jatfer, in a speech on 11 June 1963, when desegregation of the
rﬁlversﬂy of Alabarfla was accomplished, the president sought to
'r}ai v }:he country behind the new, far-reaching civil rights legislation
that he was about to propose, citing the “events in Birmingham and
else’\:vhere where “the fires of frustration and discord [were] burning
e ”He declared that “we are confronted primarily with a morai

. issue” and posed the question: . :

g;n]iz;_melgf:a;,_blecause his skin is dark . .. cannot enjoy the full and

free | e which-al (_)f us.want, then who among us would be content to
ave the color of his skin changed and stand in his place? Who amon

us would then be content with the counsels of patience and delay?? ’

Kennedy went on to say that the following week he would ask

Congress ““to make a commitment it has not fully made in this -

century.” -

- of?}? 131]111119, hf" §ent a message to Congress proposing enactment
| de' i contalm.n‘g.provisions for- equal access to public accom-
m?. ano?s and. facilities, strengthened federal presence in desegre-
~.§?S:§?m9n ;;gbhf: S(}:lhools, nondiscrimination in employment, non-

: ination in the use of federal iti ecti
o veting riants federal funds, and‘addlthnal protection
‘Clearly, by the premature i i

) : end of his presidency in November
29€3irjohn‘ Kennedy had established a civil rights agenda for the

“?unt y with }:he clear moral leadership of the office pointing the

al?’yao'\fv}z:rds ltS. fulfillment. Words and deeds were unequivocally

al 1te h hree points, however, must be noted. First, of course, is the
ct that'the events—*the fires of discord”’—generated by the civil

The Executive Role in Civil Rights Enforcement 19

rights movement prodded the agenda. Second, the issues of right

~ ‘versus wrong were clear-cut; the “moral issue” in the president’s
words, was “‘ag.old as the Scriptures and .. .as clear as the American

Constitution?’#* Even so, Kennedy- made choices that could well
have been madé the other way, thus accepting executive responsi-
bility and asserting presidential leadership. Third, black votes in
several key states had provided the margin of difference in an
extremely close presidential election, but it is doubtful that the
overall Kennedy record can be explained solely on this basis. (The
Kennedy record, by the way, contains some regrettable judicial -
appointments to the federal bench in the South.) Rather, historical
and social forces combined with moral suasion and strong leadership
to create the basis for sustained executive action in the following

years. .

THE JOHNSON ADMINISTRATION

Whatever John Kennedy might have accomplished in enforcing civil
rights during a second term (and, given the record, there is every

reason to believe it would have been considerable), there can be no

"question thatth
amount of sustained executive leadership in this field in the nation’s
history. During the period from his succession in November 1963
to his departure in January 1969, enforcement of civil rights by the
executive branch of the government became a firmly established.
reality. : i '
Johnson was accustomed to exerting strong leadership. By all
accounts, he was one of the most able Senate majority leaders in
the nation’s history. He had exerted his leadership to fashion the
compromise that resulted in passage of the 1957 Civil Rights Act.?®
With his assumption of the presidency, he secured passage of the
- most far-reaching civil rights legislation in the nation’s history: the
Civil Rights Act of 1964 {the bill proposed by President Kennedy in
1963); the Voting Rights Act of 1965; the Age Discrimination in

. Employment Act of 1967; and the Fair Housing Act of 1968, all of

‘which are discussed in later chapters. ‘

But there was much more. In January 1964, in a message to
Congress, Johnson proposed a “war on poverty” that he linked to
the ending of discrimination against nonwhites, citing data that
underscored the differences in the status of white and nonwhite

@ presidency of Lyndon Johnsonexhibited the greatest. . ... -
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N ?::v?;zagsvill'nﬁzﬁ:;C?é}g?;%iiglnglﬁg I:flzt ’dhf}?mf; care, and, h‘ous-ing, -} -~ -The-essence of the leadership Johnson_provided_to the nation as ... .. ‘J? }ii{
nation roquited consttine a::tion ta e ,d* e fight to eI?d d.lsC,rlmi- - a whole during his administration was summed up in his address i :Qi
The Econornic Opportunity Act of 1‘;;;3 103“; these dnzerenc’es,zs : at Howard University a short time: later, which stated that the.goal"f | ’:i'é
the powers of his office not only to t wgs the result: He u§ed of civil rights progress must be ach}evement as vyellgs opportunity.” - b iL
legislation but also to issus additioﬁ;l; prot' Congress in enacting " There were other initiatives later in l:us administration, such as his. £l
enforcement of the policies manifest ;‘%‘JUIW? ord_ers Slrellgthe{'lng . "~ message to Congress in 1966 proposing enactment of a civil‘ rights it ;g
executive orders. For examplo. b Exee t)', eg(l)sgatlon apd Previous : bill to reform federal cnrmnal st‘atutesmto'g'am greatm‘r protection for - ; ‘f%
established the President’s C » by Executive Order No. 11197,%” he . ‘ blacks against violence, to reform federal jury selection proceédures. i

, ' A s Council on Equal Opportunity to rec- ' * to eliminate discrimination in this afea.and to’enact a fair housing -
ommend ways to implement more effectively the 1957 and 1964 -  law.%° Cong dopted all these : bef h left offi i
Civil Rights Acts and to suggest changes in administrati | law.?* Congress adopted all these measures before Johnson left office. i
to better coordinate and improve equal Istrative structure But the vital lasting contribution made by ]ohpsqn, beyond the g
ecutive Order No. 11“24628 e qz: Sopportumty programs._ Ex concrete executive actions and prqposa.ls for and signing of the m_ost ; L{
ensuing years would be referred to as Th %Ptembfrr 1965 (whlch in . civil rights legisla_tion in any. period since-the first R’econstruct'lon - $;§
the Civil Service Commission to admj ? txe(f?uh.ve Ol'de.l‘},- directed ) era, was the clear, unequivocal stater{ient repeated t}me gfter 't'lme h
teéing oqual employment Oppormnitmimlfs gr elderal policy guaran- . - to the nation about how imperativg it was to gpforce civil rlgl'lts s;‘;s
directed the secretary of labor ‘-toyag edera employment; it also : ‘throughout the country.The‘observ,athn concerning the inevitgbihty '*
nondiscrimination policies respeotir minister the government’s - and the confluence of ineluctable social forces in Kennedy’s short- st

" federally assisted constrtin pcontrg tgo‘?‘?ﬁ{lmenf cqntrags and - . ened term can be made with respect to the Johnson years. But- i
basis of the federal government’s conatc Stt 1,15 orde‘r remains the , ‘Johnson clearly added to those forces the power and’prestlge‘ of the %
(discussed in.chapter 6). Executive Or?jc UE;J COmpllanc'e program office and his own apparent persc}pal convictions, s6 that V\_r‘h'en he i
same day, provided for coordination li)erth 0. 11247, issued the , left the presidency, he also left a full-blown set of priorities to
enforcement of Title VI of the 1964 g 'Ie attorney general of ' advance ‘on the civil rights front. Enforcement in both letter ‘and
discrimination in federally acsi ivil Rights Act ‘banning , spirit was clearly the policy of the government. " ' :

o, dsennm ! 10 tederally assisted programs (discussed in chap: - : ‘ .
ter 4},‘4" o T T - ‘:‘:"' T T om o mmmmmeE—— e e - T mem—— e e o e B ——n s s e o T e e S b e e e = -

In other actions, Johnson also manifested the strensth of his = | A . - — 4 !
admlm.&;tm“on,.s commitment to civil rights enforceme;t and its ’ - : ' : THE NIXON ADMINISTRATION :;;35131‘
expansion to all areas of racial discrimination. For example, in ' o ;i;‘g

, - i

S¥ i

Richard M. Nixon’s presidency was a period. of consolidation, : B
advancement—and, retreat. The enforcement priorities with respect - ‘
to discrimination in employment and the government's responsibil-
ity not to permit discrimination in federally assisted progrars which .

, Febrgary 1965, acting on a report by the Commission on Civil Rights
he directed the secretary of agriculture to adopt changes’in de art-"
meptal‘programs recommended by that feport to confbat discr];i)mi-
nation in farm programs.3¢ Before a joint session of Congress on 15

gfj:: jﬁgg;ﬁ;::?;l?é;e;t?;?;;l::éstyeref beatenlat a bridge outside - had been solidified under Johnson werg consolidated under Nixon.
in demonstration of support for voting %:) ;fnilse ma to Montgomery i Daring his first term, Presi’dent Nixon reaffirmed the policy barring
"of the Voting Rights Act of 1965 Tieg s, he proposed enactment f discrimination by government contractors by directing all federal
country as wll a5 to Congrocs The.hean n;{:flsage went to the entire S agencies and departments to review their programs to make sure
in two clearly stated i}astjs:agee:.' “It is o jd message was cipturef;i } they- were in accordance with Executive Order No. 11246.%* During
dent Johnson said, “to deny az;y of ;:;rofni eadly wrong, PI:GSP S this period, attention was drawn part%gula}"ly- to job discrin"lination
to vote in this country.” Moreover ‘}‘fit ir € t(j‘W Americans the right D in the construction industry, culminating in the administration’s so- fow
it is all of us, who must overe ; § Tot just Negroes, but }"9311}" : called Philadelphia Plan for enforcement of The Executive Order. bis
rcome the crippling legacy of bigotry 4 The plan, when challenged, was upheld by the courts.®® During his P

and injustice. ... And we s 31 : . .
hall overcome.”s! o :  second term, Nixon, by an executive order superseding that of

Croy
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years banning sex discrimination

President Johnson,. broadened the.role of the attdrney general in

. _coordinating enforcement of -Title VI, authorizing him to-prescribe

standards and procedures for review and investigation of all agencies’
programs providing, financial assistance. . . :
Civil rights also advanced on several other fronts, partiéulaﬂy in .
the area of women’s rights, by now a burgeoning movement of its
own. A broad ban on sex discrimination in employment had been
made a part of the' 1964 Civil Rights Act (in fact, by an amendment
on the floor of the House of Representatives added at the last minute
in-an e_ffort to defeat the bill) to accompany the ban on sex-based
wage discrimination adopted in 1963. When Nixon took office in
1_96‘9, hfg created a task force on women'’s rights and responsibilities
which issued a report, A Matter of Simple Justice,?” similar to earlier
reports on racial discrimination.
From th?s report came the suggestions for action that were adopted
In some significant pieces of legislation enacted during the Nixon -
ars b in educational programs,® in .-
hous'mg,-")‘.g-and in :cr‘e"djt,w all of which are discussed 1’npl}:itgr‘cl;lllaspterls?l ’
In his Ianua_ry 1972 . State of the Union Address, President. Nixon
stressed his commitment to equal rights for women and commented
on the number of women he had appointed to high-level federal

- positions and on the increase in the number of women in middle-.

management positions and on boards and commissions. A statement
on the Status of Women within the Administration, released in April

of that year, reflected the. increased. numbers.*!-In -August-1973,~~ = |-

Nixon Treaffirmed his support for the Equal Rights Amendment,

which angres‘s had passed in 1972, and he proclaimed 26 August
1973—the anniversary of the ratification of the Nineteenth Amend-

~ment, which permitted women to vote—as Women’s Equality Day, 32

continuing a practice begun a year-earlier with a similar proclama-

. tion.*> He also. proposed that Congress broaden the jurisdiction of

the Civil Rights Commission to encompass sex-based discrimination

On Fhe employment front, President Nixon endorsed, in his 197é
State oif the Union Address, legislatiori to amend Title VII of the
1964 Civil Rights Act to increase the enforcement powers of the
Equal Employment Opportunity Commission (EEOC) created under
the-statute. He sought to grant the commission authority to seek
court enforcement against prohibited. discrimination and to widen
its scope to ban discriminatory.employment practices of state and -
local governments and educational institutions. These amendments
pgssed Congress and were signed into law in March 1972.4¢

The effect of these commendable- initiatives was submerged,

'-*;requiring'-and*whiph~~the Supreme-Court-approved: during his first’

PR ———

however, by President Nixon's retreat in the area of school deseg-

-+ regation. In'1969, the'NixonJustice Department, under the difection ™

of Attorney General.John Mitchell and Assistant Attorney General
for Civil Rights Jerris Leonard, went to court to oppose immediate-
implementation of the requirements of the Brown cases. It was the

~ first time in the memory of civil rights lawyers_sincé those decisions
that lawyers for the United States and lawyers for the private plaintiffs

_{among whom was the author) were on opposite sides in a school

desegregation case. Although the Supreme Court rejected the position:
_ taken by the Department of Justice in the cases,® the action of the
‘Justice Department, with the apparent approval of the president,
signaled a rupture in what had been an alliance between the executive
branch and the plaintiffs in school desegregation cases.
" It soon became apparent that the Nixon administration not only
“objected to quickening the pace of school desegregation but also"
objected to seeking its accomplishment by busing, Even while
proclaiming his personal belief in the rightness of the Brown decision

'in'a statement in March 1970 and assuring that the constitutional -

.mandate would be énforced, President Nixon made clear then and

. on subsequent public occasions that he was opposed to busing.*

Indeed, a Nixon proposal for funding to assist'school districts in the

desegregation process—made in May,1970 and partially addptéd in
- the Emergency School Aid Act of 1972%—was conceived. of as a .

" means to avoid busing, which the federal courts were increasingly

. term.*® Of course, the effect on the public -of the Nixon stance on
busing was to encourage public opposition to school desegregation.
His position on public-school desegregation was further reflected

in his failed attempts to secure appointment to the Supreme Court
of Clement Haynsworth and G. Harrold. Carswell, two southern
conservative judges who, the president said, were the “strict con-

structionists” of the Constitution that he had promised to appoint

during his election campaign. In response to intense opposition
mounted by civil rights advocates, the Senate rejected both nomi-

" nations, but the president’s effort.to secure these appointments-

despite that opposition was widely viewed as indicative of a retreat

from enforcement of civil rights. (Eventually, Nixon found other.
“strict constructionist’” appointees with records less repugnant to

= the civil rights community, whom the Senate confirmed.) ‘
. More for what was attempted than for what was done, the Nixon
presidency has been viewed as one not supportive of advances on
the civil rights front. The perception is accurate as far as it goes, but
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.some advances were made, particularly with respect to women’s
rights. There was certainly no overt effort at wholesale displacement
of the executive tolé in’enforcing civil rights, but examination of
the Nixon record reveals that here was. no vigorous champion; that
presidential insistence on the importance of civil rights as a national
priority had diminished; that overall leadership was lacking; and

that setbacks were avoided only because the growth of civil rights -

enforcement in prior years, and the continuation of social change

and its effect on the judicial and legis:lati_ve branches of the govern-

ment, would not allow it.

THE FORD ADMINIS TRATI ON

~Nixon selected Gerald Ford to succeed Spiro Agnew as vice president
- lo assure continuation of the Nixon policies if Ford ‘succeeded to
~ the presidency. When circumstances {Watergate) forced Nixon’s
resignation and Ford’s succession, the expectation that Ford’s admin-
istration would-in significanf aspects, including civil rights policies;
bé a clone of Richard Nixon’s was realized. Ford did little more
than carry out the policies he found in place. Annually during the

three-Augusts that he served from 1974 to 1976, he issued the same =

Women'’s Equality Day proclamation that Richard N ixon inaugurated

_earlier, claiming support for the Equal Rights Amendment. During

= ‘the spring of 1976, Ford ‘tafed thaf he had directed the attorney
© general to continue an active search for a school busing case that
" - would serve as a suitable vehicle for judicial Teview of the current
. case law on busing as a means of overturning that law, and he
accelerated his efforts to develop legislative remedies to minimize
. 'busin’"g.‘He also expressed his intention to recommend such legis-
lation to Congress.*® During the summers® he proposed legislation
to Congress to limit busing and later, in a special message, urged
action on it.*! That specific legislation did not pass but the so-called
Byrd amendment, which restricted busing as a means of adminis-
trative enforcement by the Department” of Health, Education, and
~ Welfare, did and was signed into law by Ford (discussed in chap-
ter 3).52 : o = S
The only notable civil rights legislation enacted during the Ford
administration was the 1975 extension for seven years of the special
- provisions of the Voting Rights Act of 1865, which included for the
first time provisions for protecting the voting rights .of language-

W

" “those of 1982 (see chapter 7), were passedﬂiivwi'thout incident. There -

minority citizens, The 1975 Voting Rights Act Amendments, unlike ,

‘was no resistance to them by the Ford admir.listration. ¥ndeed, othfer
than to continue to support the Nixon posi’uon,o‘n ?usmg, Ford did
not seek to dismantle the machinery fc?r gxecutlvg enf_orcerr}ent of
civil rights protections. It is worth noting, however, that W}th the
appointment of William Coleman as secretary of _transpf)rtatlon, he
made the second appointment of a black man j[o the cabinet (Robert
Weaver, Lyndon johnson’s secretary of“ housing and urban devel-

the first). . . :
Opllzlle:é;nvzlatie Ford )civil rights record was not. notable. He c}id
nothing particularly good but (with the ‘except.lon of continuing -
Nixon’s school desegregation policies) did very little harm.

THE CARTER ADMINISTRATION

marked by two noteworthy developments in thg area of civil rights.
"First, there was an increased. emphasis on making the ‘enforcement
mechanisms more efficient, particularly with'respect to enfarcemgnt_ ,
of the, by now, extensive network of equal employment opportunity

laws and regulations, and in assuring nondiscrimination in federally .

“assisted programs. Second, for the ﬁ?'s’t—t.ime in the history.of. the -
civil rights enforcement effort, a substant}al cadre of people dr;awn
from the groups whom the civil rights laws were enacted to protect
"were appointed to positions in which- they were ;abAle to exercise -
real enforcement authority. Blacks, other minorities, and women

. were appointed to the federal bench, where, because the 'appojnt-

ments are for life, their decisions have.the potgnt%al for‘sustain'eﬁ,
lasting impact. Together these devélopmen_t;s requlgorated the civil,
rights enforcement effort that had become listless in thet Ford years.
As President Carter stated in his last State of the Umor} {idglress
in January 1980, the goal of the effort to restructure the civil FIghtS
‘enforcement machinery was to allow the government to focus on
large-scale enforcement of the civil rights laws. To th}S gnd, (__?arter :
directed the implementation of a sweeping reorganization of the

The administration of Carter, Reagan’s immediate predecessor, was-

equal employment opportunity effort in his Reorganization Plan No. .

1 of 1978. Under the reorganization plan, the main 'go‘verr}mépt
agency Tesponsible for all federal efforts opposing dlscrlmlpatlon in
employment was to be the Equal Employment Qpportunity Com-
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'(;haired fqr the first time by a black woman, Eleanor Holmes Norton,
ransferred to EEQC were all duties relating to equal pay enforce-

ment; enforcement of the ban on age discrimination and discrimi~ -

nat;m(til agﬁiqst the handicapped; enforcement of nondiscrimination
1 tederal government employment; and the overall responsibility

for coordination of the equal employment opportunity effort accom.

ginied by the appropriate transfer of budget, personnel, and files.
e Ofﬁcg of F edfaral Contract Compliance, which had been created
to enforce Executive Order No. 11246, the government's contractual

. program, was reorganized and became the Office of Federal Contract-

glom&gance Programs. In addition, a civil rights unit was created in
e ce of Management and Budget (OMB) to monitor civil rights”

enforcement and to advise the OMB director on. the funding and

Imanagement resources needed for effective enforcement, obviousl

a re}ated concern. And during the last few months of the adminiss'-l
tration, President Carter signed an executive order giving the attorne
gengral §uthority to enforce all federal laws mandating nondiscrim}j'
ination in the provision of federal financial assistance and makin “
the Justice Department the agency responsible for coordinating th§

enforcement of these provisions by all agencies. The order was seen:

byhthe president as “an important step toward a comprehensive,
coherent approach to the goal of distributing federal aid on a

‘nondiscriminatory -basis," - which would “give the Department of =~ |

l}zsé;rclc; lt(l)l;a ,iliﬁ?sﬁshlp role in this area equ?valent tvo that of the EEOC
Of equal or perhaps even greater importance than this “‘manage-
ment systen}s” approach with its stated goal of efficiency and -
com‘prehensweness were the appointments made by President Carter.
partlgularly at the Justice Department. Largely because of thesc;
?}E)ep(z:l’nt‘xlne.nts, which represented a clear presidential direction that
D ivil rights la_ws were to be vigorously enforced, the Justice
epartment under .Carter became known as one that took its law
e;nfcn'“ceme‘nt responsibilities seriously without reference to political
conSIdera.tlgns. The ground-breaking appointment was that of a
black activist civi] rights lawyer, Drew. Days III, as the assistant -
attorney general for civil rights. As head of the Civil Rights Division
Days—backed fully by a southerner as attorney general, Griffin Belli
:ﬁho}had bee}‘l appointed to the federal bench by’Kennedy——seized'
: e gadershlp reins at the Justice Department with innovative
aws.mts ‘des.‘lgned to carry out the affirmative action goals of federal
law in housing (exclusionary zoning cases}, voting {cases involving

o

established under the 1964 Civil Rights Act ang ©

V7 dilution” of minority” 'vpting-stréngth),'employment“(—hiring,~promo-' R

tion, and back-pay class relief) and education (busing and other:

- mandatory pupil reassignment requirements}. Carter supported his

Justice Department’s civil rights enforcement program, which in-
cluded encouraging the courts to make new laws to provide remedies

designed to overcome past discrimination. - ‘
In remarks to_ the Leadership Conference on Civil Rights (a

consortium of civil rights activist groups} in January 1980, Carier C
" stated that iri the first three vears of his administration, more blacks,

women, and Hispanics had been appointed to the federal courts
than in all the previous administrations combined. He noted that

28 of the 32 women then serving on the ‘fede‘ml_'bench' had been. = -~ -
.appointed by him. He noted that when he was sworn in as president,

not one woman wés a U.S. attorney. The final Carter record shows
that 14 percent of his judicial appointments were blacks, 14 percent

were women and. just under 7 percent were ‘Hispanic.5* (Truman -

appointed the first blacks to the federal judiciary, and Lyndon
Johnson appointed the first black justice to the Supreme Court,
Thurgood Marshall.) Other pathbreaking appointments made by
President Carter were those of Andrew Young,.the first black
‘appointed as U.S. ambassador to the United Nations, and Patricia
‘Harris, the first black woman cabinet appointment. (In his- 1979

State of the Union Address, Carter also noted his appointment of |
~ another-woman-to~head-a cabinet department—later in- his admin--— ——

- istration, there was a third—and the appointment of women: in
approximately 20 percent of the senior posts throughout the govern-
ment, many in areas where no woman previously had served.)

Carter also sought to advance women'’s rights through support of -

the Equal Rights Amendment. But despite the extension of the
deadline for ratification to 30 June 1982, accomplished with his
administration’s efforts, the amendment was not ratified. Carter also
supported and signed the Pregnancy Disability Amendments Act of
1978, which amended Title VII of the 1964 Civil Rights Act to
include pregnancy within the definition 'of “‘sex” as-a prohibited
category of employment discrimination (overturning a U.S. Supreme

Court opinion that had ruled otherwise).>® Finally, Carter proposed

strengthening the Fair Housing Act of 1968 by urging-that the law
be amended to give the responsible administering agency, the
Department of Housing and Urban Development, enforcement pow-
ers by authorizing it to issue ‘“cease and desist” orders against
violations of the act. {This proposal never passed Congress.)
Overall; Carter took seriously his responsibilities to enforce civil
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;1cu(l)a?rlty the Justice Department, and showed a clear willingness t
-appoint persons who understood ‘and were sympatheti .
2ppo Sympathetic to those
Thi '
. }a;iav:aslé};e atmosphere that prevailed in the executive branch
¥ 1981 when Ronald Reagan entered the White House. And
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Chapter Six

The precedmg chapter described the interlocking character of dis- -
. mmmahon in education, housing, and employment as a “vicious

iriangle.” The description is as deliberate as it is accurate, because
{hroughout our nation’s history, deliberate conduct has characterized

employment discrimination. Because the effects of that conduct are”

substantial, equally deliberate conduct is hecessary to eradlcate
those effects. The discussion in this chapter concludes that the
Reagan administration has not responded to the need in light of the
continuing nature of the problern the federal government’s role in

' (ompoundmg it (as in housing discrimination}, and the law- enforce-

ment responsibilities subsequently imposed by law on ’che govern-
ment to assist in eradicating those effects. ,
- The seminal cause of the problem of employment discrimination

" for black Americans was, of course, slavery—the institutional par--
“adigmr of work without-pay;-power,-or prestige the-normal-goals-of- - - -

the workplace. The consequences of slavery endured long after

formal abolition in the form of racial discrimination in both the .
public and private sectors: Discrimination limited most blacks to

menial jobs, and confined those.who were educated or otherwise

trained to service or professional roles within the black community.

The experience of other nonwhites was similar. For women the
discrimination resulted from beliefs about their roles as homemakers
and mothers and their physical characteristics.?

Labor market discrimination for blacks, other mmormes, and
women-extended well into this century when the federal government
began its efforts to.counteract some of these conditions through
legislation, regulation, and court decisions contemplating executive

_ action. Tracing the evolution of those efforts defines the executive’s
.responsibilities and provides the backdrop for focus on the Reagan

administration’s approach to them.

"EMPLOYMENT
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workand.to be paid for‘working—by declaring that the former slayeg
or-their descendants had the to contract as white
citizens.? However, not until 1975 was thig ‘language Judicially
declared usable as a remedy against employment discrimination 3
In 1883 Congress passed legislation establishing a competitive civi)

service merit system for federal employment under the direction of

In the late nineteenth'century_, women ‘were employed almost

exclusively ag clerks at salaries set by statute at one-half those paid -

to men. A merit system rule allowed appointing officers to refuse to
consider women who had been certified as qualified by the Civi]

Service Commissjon, 5 Prior to 1940, black e}ppl’oymenLin;the-federa]- S

. -service~w_as‘primaﬁly"iﬁ'Cﬁs‘ib{:{‘iél'and similar-low-paying jobs.

In 1940, Congress‘ took the first step to eliminate discrimination -

- in federal employment by passage of the Ramspeck Act, which
to modify ‘pay standards for government
3¢ the basis of

- In 1941, a Fair Emp}oyment?ractices Commiittee (FEPC) Wa's estab-
- lished by executive order.® Although the Committee was authorizéd

racial, ethnic, or religious discrimination in federal emplovment.

to investigate discrimination complaints, during:the first two years -

of its existence it abdicated this responsibility to the Civil Service
‘Commission, ‘which rarely made i finding of discrimination. By
1943, the committee began to act independently, but between 1941
and 1946, when it was abolished, it found discrimination in only"
58 cases of nearly 2;000‘complaints of discrimination it investi-

- EVOLUTION OF FEDERAL LA W TO COMBAT EMPLOYMENT

T DISCRIMINATION: THE EXECUTIVE's oy

| boliti 'FEPC, in 1961 President John
T hfteen yearifu?gae;g%ﬂ;téﬁgvfg:ier No. 1»0925.“—e§tabl-is}‘1ing Lhci o
Kt’nn-ed};i%igtional policy against employmer}t dlscrlm'lnatlo‘getmzils
ms@”;ees to the present. The orﬁgi_”%l:__is@‘llsﬁhe.(_i_m’the._l?risguncéd
g n Equal Employment-Opportunity-with-an.annot nce
(Ium%;%iméﬁogmther than mere}ynondw}gﬁl“gg '
culPhéfff%»a'i;iaﬁz‘al'bwdrﬁ"ﬁLéiﬁthW Eﬁt?r“@ongress pass’t:h
mSEM%‘:A‘ch—-r&fﬁ}?iﬁg__that women receive equal pay m;lt :
heEaue af orI; (defined as “‘equal skill, effort and respon§1b1 ity
| medn for gilrlfzr:‘zed under similar working conditiogs”}.-” It ;\(;&::si;ll;; .
ot legislati ibi x discrimination and was espe
ﬁrst;;feg lgi?:zg?eg:zssgll?éggt; et)lie private s_e(:tm;:.i Pre;idlix;ltnl;;a:nwegi
o i i ident Lyndon B. } ]
lived 1o Slgl} F}Illiia(;lttsb Xtctl i)fvizsﬁg ﬁfihé mosty sweeping cox:nmitment.
signed thet%m' eogple of the United States throughi the}r electeFi
[T(;gf:sébriatifesptoveradjcate employment discrimination in thfr pri
r .

vate sector.

ircement of the » ille VIL) which outlaws:
wertﬁ?l?;:;]eeﬁt"d‘iscrimihétion, has prompted “much litigation

i¢ ' - ing nature of the employment _
| d?bat.efa ;eﬂed:-ggl:rii tahsevfz:lrgzct}}lllengeep-seated resistance to t_hei '
| dlSC,rl_mmla l(I)tnnll)akes illegal a wide afray of “unlawfullgmploymen_
law s.goaﬂs‘ discriminatory hifing, promotion, and ~ﬁnng; _co__mpler;
Dl‘? (E)trlfj;(;—other employrﬁent conditions on the basis of race; color,
sation;

5 i [ 5. (of-15 or .. ..
: “-religion; sex,-or national- origin.- It applies to-employers. (of

ice loyment
i tice programs, and emp men
ons}, labor unions, appren rog! en
‘more Fezrspxc}eptions are made for certain _bon-a fide occupattzi?ms_
?s.aesnocns r;al;ted to sex or religion (but not race). With these excep \

. = e % d .
' s seek both administrative and
of the proteqted_,glasses‘ may ot} ive and
/ jmufi?éti}aelriemedies for the discrimination prohibited. When a jud

‘ medv v i sponsible
dv i ht, eithe ieved parties or by the respo
- s sought, either by e!ggr{e . ‘ o
’re V;*I{rrllent agency, and a.violation is established, a court may n
go . =3 B

. o l _
only *‘enjoin-the respondent from engaging in such unlawful em-

“ e ion as
" ployment practice’’ but may also.* ordexisgc]:llt(:f]jrm‘atwe actio
| ) riate .. . [emphasis supplied}.
m?y tl)gﬁa;p;fepsriiiaeflt }oh[nson by executive order trans(f:erred .vittagsl;ari
n ™ - 3 3 kY mml
m ibi the President’s Co
nent responsibility from > P ‘ ittee on
Equall %,‘rnmpl{)o};ment Opportunity to the Civil Sgrwce Coxnrplzs;r;er
. Sq::adiscrilznination, not included in any previous exe(éu;:’ ; orcer
(lf t now twice the subject of legislation), was banne
(bu '

i ident Richard M. Nixon by
“employment in 1967.%7 In 1969, Presiden

evelop iffirm-
executive order required each federal agency to develop an affi;

_Civi-l Rights Actsgmﬁ,s which outlaws’

L pis v 315

o s e
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over the gover ’ to use its poy
g nment’s Procurement process to fequire 20v6 Power
yernment

~ Contractors to des;j mj
st from empl iscri
Komnogons A 'om employment discrimination .
noncom};} o rfi:ﬁl e)}(lecutlve_ order®! established specific sa'mlzjtl:emdem
barment Lo ef—-t € termination of existing contracts and 1311‘!3 o
uture contracts, President Johnson later Ih‘ade.tdlf ,
: : e the

mittee responsible

s f l l . ) . y '
: : ' ) n na prOb em re
] I llg edera llltel&el}tlo]l COIlsequeIltl;y tvbo

Coverage to include st s
federa) states, their politica] subdivigj
gzc;)vemmem,za anid extended the prot Isions, and the
seventy, I Protected age group to age
Employment discrim; o | k
) SCrimination against handj < ' ‘
rosc -~ 1 andica ;
;’Ctzg :;gi?reby% Itlhe Rehabilitation Act of 197328 ’é‘;ﬁﬂoieﬁf"“s s
s that any contract for procurement by federal(?g of t;he
ARy e encies

" financed by the act??. '
-...t3-the State and Local Fiscal Assistance of 1 .,

oxcess of $2;500 contain-a provision that-the employer-will “take.

”«1 ;
Jffirmative action to employ and advance qualified individuals

Jespite their handicap.” Administration is by the Labor Department
15 in the case of the executive order relating to federal procurement.
section 504°° bans handicap discrimination in federally assisted
pfograms. It, like Title IX (see chapter 4), is applicable to employment
discrimination in these programs. (Title VI also forbids discrimi-

" pation in federally assisted programs that provide employment.)

The Department of Health and Human Services administers this
section. Section 501(b)* imposes an “affirmative action’’ obligation
in the federal hiring process congruent with- that imposed on.
contractors and the federal government. :

In addition to this effort to create a unified structure of major
statutes and regulations, there are shards of federal law elsewhere,
all requiring some measure of enforcement by the executive branch.

_They complete a network of federal law designed to-vanquish, to

the extent that mere written rules can, the continuation of ‘discrim-
_ination in employment. They include - -
o the Omnibus Crime Control and Safe Streets Act, which prohibits

discrimination in employment on the basis of race, national origin,
sex, or religion in-the administration of law enforcement programs

Aqg of 1972, which applies
to state and local government programs funded by the federal
government and permits termination of such aid when Title VII

violations are established® , ,
g the Vietnam Era Veterans Readjustment Act,* which imposes an

" affirmative action obligation on federal government contractors to

hire and promote disabled veterans consonant with their obligation = -

respecting minorities and women.

This extensive network of federal employment law requires a
course of action to maximize employment opportunities 'fqr the
protected classes in order to prevent nullification of the commands
of national law. Erggrcement responsibility is shared_among

[oyment-Opportunity-Commission (EEOC), which

' was established under Title"VII-of“the~1964 Act?s to provide an
administrative remedy for private employment discrimination with
expanded powers pursuant to the 1972 amendments to seek a judicial

- remedy as well?*®
.0 the Office. of Federal Contract_ Compliance.Programs (OFCCP) in

o thegEqual EMpIo

b R s g i
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the _Department_of Labc;r which i i '
N - E ch-is-res - ing #
obllgatlol,‘s of fed(?ralContrac’tors37 ponsible-for ‘enform 8 th«e‘ ;

o the Dep@mmMJygﬁge which is responsible for liti'gation‘agaihst":; e

state and loca] fitier i
d local governmients®® (and which may also intervene ip

lawsuits initiated b i s dis
y private individual
protected classes),s _ iduals who are members of the

T;c lrézajor institutions that deal with the issue of discn:mination in
employment are the Equal Employment Opportunity' Commission .

“the Office of Federa] C .
Department, al Lontract Compliance Programs, and the Justice

Equal Employment Opportunity Commission

The CEIIQI;afIi Empleyn}er{t Opportunity Commission (EEOC) is com-
fyti)ose dz V€ commissioners appointed by the president and con-
rmed by the Senate.* From its inception, EEOC’s.mission_has bee
t%@d_the_,federalfgovemmer;t—’s-&&l:idisctﬁﬁa?ﬁoh—eff&ﬁ?iﬁitﬁg

7

‘private-sector. If was hampered originally by. Congress’s failure to

.. grant It “cease-and-desist" authority_similar. to that granted to the— - -

ifg:lopr;lsgsb(i); Rtil:u;);;OBoard unger the National Labor Relations
’ S to curb “unfair labor practice(s)”
Iem plogers and unions relating to the collective bargaifling preo(:zess C‘:‘f
nstead, Fhe le§s effective remedy. chosen merely authorized t}.x
EEOC to investigate and attempt conciliation of charges of discri :
ination ﬁlgd by individuals (either on their own behalf or r:
rszprcsfzntatlves of a class) or by one of the commissioners ( s,
sioner’s charge).+2 : comimis-
T'he 1972 amendments to the act again refused to grant cease-and
desist powers but did authorize the EEQC to sue in the federal ¢ rt-
?nf_j to intervene in suits brought by private parties. The EE%JC’S
jurisdiction was further increased during the Carter administrati .
bY trgnsfer 9f er_lforcement authority for the Equal Pay Act: the ADn
p;s;;;u;unatlon in Employment Act; section 717 of Title ViI (add§§
in 7A to protec? federal employees); section 501 of the Rehabili-
:ﬁ:o;}airci ;xl;zgrarsdt;gdfegerﬁ employment of the handicapped), and
air laardas Act Amendment
(pfthbltlng age discrimination in federal e?ngfo:r?ngl;t?ia E}?llesiiig

THE REAGAN RECORD IN EMPLOWE}V:% s

-+ the EEOC’s broadv-responsibiliiy' is-to curb_:prohibited, employment
- discrimination by both administrative and judicial action in all areas

affecting employees in the private sector and the federal government
(except federal contractors, which is discussed in the next section).

The EEQOC has approximately thirty-one hundred employees in
addition to the five commissioners.** Its current chairman is Clarence
Thomas, a black Republican lawyer from Savannah, Georgia. He

* was the assistant secretary for civil rights in the Department of

Education before becoming EEOC chairman in May 1983. The EEQC
record under Thomas’s leadership defies description as either clearly
progressive or clearly retrogressive. Perhaps the record reflects no
‘more than a change in emphasis from that of the prior administration,
but a change in philosophy is apparent as well. As noted, EEOC'’s
main enforcement tasks.are~the processing of charges of discrimi- -
L P s . « .

nation in an effort to refolve them administratively if possible
{(including the referral of charges to state or local agencies as provided
in the statute), and litigation pursuant to charges filed in pattern-or- -
practice cases.®® A third important EEOC function, in accordance
with its increased responsibilities after the 1978 reorganization, is
that of coordinating the equal opportunity efforts of other agencies,

" including development of uniform definitions of discrimination,

and standards and procedures for enforcement,
In the case of charge processing, it can be argued that a shift in

---emphasis has occurred rather than an actual decline in enforcement = .

activity. The system adopted under President Jimmy Carter’s EEOC
Chairwoman, Eleanor Holmes Norton, consisted of three major

components:

o arapid charge processing system that focuses on quick settlement
of individual complaints through a face-to-face fact-finding confer-
ence ' ,

‘o a backlog charge processing system designed to make inroads on

the large number of chiarges that had accumulated over several years,
again to facilitate the settling of such cases quickly by narrowing
the scope of the charge '
o asystemic program to determine whether reasonable cause existed
for the charge and whether litigation should be undertaken on a
basis broader than mere resolution of the charging parties’ com-
plaints—that is, because of patterns or practices of discrimination
by significant offenders such as large nationwide companies.

The number of cases EEOC has closed since 1980, the last year of
the Carter administration, has increased and the backlog of cases
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gaﬁegegﬁaigﬂ.'At the same time, the nurﬁber of settlements Has
pnen but t;engﬁberwof no-reasonable-cause determinations has
oo e committed to processjng the cases has in-
Ch’glgf; larrg:st nimber of closu'r‘es apparently resulting ffom the rapid-
oharge 1})1 o essl;i occurred during Chairman Thomas's first year at
o~ whenm]éE Scéal 1983, afte’_r'adecline during the previous fisca]

: - was essentially under caretaker leadership.+7

th is’
prgglg:r;l tg;sd cgu]d mean that the cases were just too stale, the
een resolved without EEQC intervention, or the

chargi ies’ ci )
uniregégsgs ;a;rt‘;is ‘Circumstances had changed, making intervention® -
unne OT unwarranted. As far as ne or
o ; . w charges are concerned. -
A is possible to conclude from the data either that the agency h:s,
its methods, or that it has been. very

been quite successful under
:;lgs:eiie:}ffsl;] o(:ht; ?g’::r}fase in the number of settlements might
: , al 1t nas emphasized speed of
of appropriate results. Moreo. incroase in the memme !
(weUlis. Moreover, an increase in the number
of i : OV  in mber of no-
sonable-cause findings might mean that a large humber of ffivg-

l .
“Vv?t;‘i %tg;%?ﬁdW?{? ,ﬁl‘%‘_d,otf_fl.a_t,ithe‘agency’s -investigative methods-- - -
, L vigorous. The increase in the time committed to .

process could mean thoroughness or inefficiency.

Spgg?v;nterpre;]tat@q mf the data ultimately depends on éne’s ‘perv ’
. e onw aft-»lt_ls_lmppntant,fdr.,the_agaggy to do—a matter of

emphasis. Because staff overall has been Teduiced and funding cut

(in terms of real i
as opposed to nominal dollars)* it is clear here, as .-

t ot .
gol?ﬁl};;u; Iihvi };:;:'11 rights agency .enforcement process, that there
o to supmor ca}r; bg accomplished. Although the data can be
Tomits o g 2208t E’;SS t an vigorous enforcement, even within these
AtV pinga )udgrpent regarding EEOC’_S charge-processing

' unwarranted without knowledge of the cases concerned.
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during that period (from 75 in fiscal 1980 to 28 in fiscal 1983, a
decline of 62.7 percent).5° . , o
_Explanations for the decline include, of course, the usual one of
attorney staff reduction.5! Because responsibility for litigation rests -
primarily with the Office of the General Counsel (with EEOC approval
of the cases selected for litigation), clearly reduction of the number
of attorneys in that office would have some effect on the agency’s
ability to litigate. But because the general counsel’s staff relies on °
information developed during the charge-processing activity and on_ -
the recommendations of the investigatory staff of cases with litigation’
potential, determinations made during this enforcement - phase also

. clearly influence the extent of litigation activity. If, as asserted by a+

former EEOC general counsel,’? there has been an increased emphasis
on- the closure of cases, with a concomitant commitment to close
cases without fully exploring whether reasonablé. cause exists for
the charge made, the number of cases recommended for court
enforcement would also fall. -

As to the first possible explanation, reduction in staff support (at
least without other offsetting measures) inevitably cripples needed .
enforcement and ‘can properly be takén as a sign of lessened
commitment. As to the second possible explanation, although a

‘blanket coiidemiiation based“on the-charge-processing data-alone- - -

may not be warranted, there can be no doubt that a policy that

- emphasizes speed of closure without making a rational determination

about. the validity of the charge is inappropriate. Performance
standards that sacrifice proper investigation coupled with staff
-reductions, limit the agency’s ability to use its most effective
enforcement weapon—litigation. As noted in the previous chapter
with respect to a similar reduction in Justice Department pattern-
or-practice filings against housing discrimination, it is unlikely that
the sharp decline in the numberof cases taken to court in the early
years of President Reagan’s first administration reflected a similar
decline in employment discrimination. : :

A more likely explanation is that the administration has been
unwilling to recognize the need, and there is ample evidence of -
this. For example, Michael ]. Connally, who served as EEOC general
counsel from November 1981 to September 1982, apparently re-
peatedly turned down cases recommended to him by staff in EEOC
regional offices. He was also reported to have expressed some’
antipathy toward class-action suits charging age discrimination and
those claiming that women’s pay should be judged by a standard of
the *‘comparable worth” of the job inveolved in addition to the “equal
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~- pay for equal work™ standard.®* As noted; the sharpest -falloff in-: - -1~ -- discrimination in‘that city’s police dep,éftme@a'%na‘f@ff?“ tesupport
litigation - activity. was in the area Congress had determined that . aplan of goals and timetables the Justice Department obposed. The
action was most needed—the pattern-or-practice or systemic cases— - Justice Department eventually prevailed upon the EEOC nat 1o file
designed to affect large employers and broad areas of discrimination. the brief and intervened to challenge the plan, a challenge that
Because the stated policy of the administration, is to pursue only ~ ultimately failed. Subsequently, Chairman ‘T}}omas stated -that he
the claims of “identifiable victimis” of discrimination, a decreased : " did not believe that the EEOC, has the aUtthF'lty to file such briefs
emphasis on pattern-or-practice .or class-action lawsuits is not sur-' in public sector cases, the ‘domain of the Justice Departiicut since -
"prising. . R - ) : " the 1972 amendments to Title VIL. : o , o
In the first year of Reagan’s second term, EEOC litigation activity ’ . The disturbing aspects of this assertion are the Ci?plitl_llil!i;in to the -
increased somewhat over the earlier years. The staff of the general - . Justice Department and its encroachment on EEOC’s independence.
counsel recommended 708 cases for litigation, a significant increase Filing of an amicus brief requires only the permission ol the parties
_over the previous vear, 1984, when only 276 cases were recom- ‘ to a lawsuit, or the court. Although Thomas may be correct revprding
mended. And 286 cases. were aétuﬂny filed in court, -a marked : "EEOC’s inability to intervene formally as a party—becausc it is the ‘
_increase from the two previous years, when only 136 and 226, - Justice Department that is authorized to seek a remedy auiinst local ~
.+ respectively, were filed, but still less than the number filed in 198l. ' Lo governments,—an amicus filing is another matter. The problem here
* ".Available evidence. again suggests, however, that the increase in .~ obviously was the position taken by the Justice Department und the
. ;recommendations and actual filings is still not in the systemic or I eventual concurrence with it by EEOC.% o
- class-action cases, but in cases-involving individual charges by the .+ Inanother example, EEOC also attempte.d to carry out ils respon-
so-called actual victims of discrimination.» . - - . ’ " sibilities for federal agency enforcement directly against the Justice
Beyond numbers and kind of litigation, there is the question of o Department by insisting that the department, like'every other {ederal
" the conduct of the litigation pursued. In a highly publicized settle- - . department, submit its detailed employment figures and pactices
ment of a discrimination suit against General Motors in October } S relating to women and minorities to E_EOC' In S?ptemh” 183, the
1983, trumpeted by EEOC as the largest of its kind in-history (in - ‘ . Justice Department for- the secopd “-mf’ subrmtted d}’l‘m‘linpntal
- Wh]ChGM agreed-to pay-$42million-]v, EEOC settled-without requ‘iring»m PR ,‘m;employmem -S.la.t.‘?ytq EEQgtha-t_ (jld QOtl-nChIdenumel_“wfl—::”dls as
that back pay be provided to members of the classes—minorities  required. The department, of course, is philosaphically Gppused to
" ‘and women. Back pay is a remedy specifically mentioned in Title “such goals despite their endorsement by the courts (sce discussion .
VII whenever a court ordérs relief after a finding of discrimination;®® - : below). Nothwithstanding, EEOC rejected. the data. at that point
a remedy which the Supreme Court has characterized as in keeping ) taking a different view of its duties. Chairman Thorjnasv was quoted
with the “make whole” objective of the act. Of course, the GM as saying that the goals were necessary ‘‘for me to do the.joh Congress
settlement did not involve such a finding, so technically the consent requires me to do.”®- o o
agreement need not have included such a provision. However, EEOC, " Thomas subsequently adopted the Justice Department's position
as the principal organ.of Title VII enforcement, was and is®” expected : in EEOC’s pursuit of litigation; however, thus further»t:nnh.jhuting
to take the initiative in carrving out the policy manifested in Title * to the gray picture of EEOC enforcement. He endorsed the offort of
VII rather than to acquiesce in a settlement apparently subversive ~ several administration agencies—the Office of Personnel Manage-
lto that policy. © | L ‘ ment, the Commission on Civil Rights, and the Justice Deparhment— -
. The General Motors settlement did include other provisions— - : to change EEOC’s guidelines for gmployeg selection aud retention
- specifically, goals and timetables for implementation—that the pres- by private employers. The guidelines, Whlc}l EEOC had adopted in
. ident and his Justice Department have opposed as unwarranted : 1978, state that any employee test ot selection pTO(fed“n: in_hiring,
preferential treatmeént. To this extent, the EEOC record can be seen » promotion, transfer, or dismissal, W‘th_ an ,ad}f’efse impact on racial -
in shades of gray not possible in the case of the Justice Department. and ethnic minorities and women,.is discriminatory unless justified,
- That shading is also-seen in the EEOC’s effort in April 1984 to file ; by business necessity. These guidelines reflect the prevailing law as

. . X NP . ; 61 1 vy T N
an amicus curiae brief in Williams v. New Orleans, a case involving : announced by the Supteme Court.®! They also havg been, from their
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. inception, deferred to by the courts as an authoritative interpretation
of Title-VIL%2 They use;"as ‘the courts ‘do, a statistical ieasure to
determine the existence of adverse impact as evidence of discrimi-
nation that an employer may explain for business reasons. Thomas
expressed “serious reservations” about the guidelines in December
1984 because of their reliance on statistical measures,’® and, in

" testimony before the House Education and Labor Committee, stated
- that he opposed goals, timetables, and quotas for minorities in the
work force.® In February 1986, EEOC announced that it had aban-

. doned affirmative action hiring goals and timetables in its settlement .-

of cases brought against private employers.®® In August 1986, after
the Supreme Court in July of that year upheld affirmative action

programs involving goals and timetables,® Chairman Thomas told -

members of Congress during a hearing that he would drop his
opposition to such measures because “‘the Court has ruled. . . . That's
the law of the land, whether I like it or not.”’®’ : '

As to the more comprehensive concept t913:7:«1'ffq1'mthat
e mesamnitl

requires (beyond goals and timetables) concerted effort to overcome

" past discrimination by “make-whole” measures retroactive rather
* than merely prospective in nature, however, Thomas has.beenquoted
as=stating-thatit=issjustzas=‘insaneZ=fér=blacks-tozexpect:reliefzfrom.

the.federal government for-years.of discrimination-as-it-is-to-expects "~

PoNe

a.mugger.to nurse. his victim-back-to-health-—“Ultimately;ie-stated,
“the-burden-of -being-mugged-falls-on-you-New-you-don’t:want-it

that-way,.and L.don’t-want-it-that-way=:But-that’sithe-way:it-happens.” "

... Before-affirmative-action-how-did=I~make=it?’% On another
occasion, he expressed his belief that because blacks and other
" mingrities face so many socioeconomic problems as well as racial
discrimination, that a “neutral” law such as he believes Title VII to
. be, is “an improper vehicle for reparation.’’s® ;
** These views apparently were incorporated in the terms of the
General Motors settlement that earmarked approximately $15 million
for education and skills-development programs for minorities and .
women. However laudable that aspect of the settlement may be,
however great the need for education and trainirg as a socioeconomic
matter, however accurate the chairman’s description of the broader
problem, there is nevertheless a role for law to play. Laws, although
not a panacea for all discrimination, when enforced, make other
~ solutions not only possible, but workable. The nation made this
_ assumption when it enacted ‘Title VII in 1964 and created EEOC,
and when it amended the statute in 1872 to grant the agency
expanded enforcement authority. - ’

7 segregated facilities or

Office of Federal Contract Compliance,f’ft{graxfls ‘

Presidential authority to issue executive orders banning federal

- contractor discrimination an

d to use various affirmative action

measures to enforce the ban including quotas (percentage of the

work force), numerical goals,

and timetables for achieving them,

t decisions and legal
repeatedly upheld by numerous c,;our eci:
}(;?)‘i]:i‘;?lznincgudi’ng that of President Nixon’s attorney genergl before

' President Reagan was elected.”®

The heart of the contract compliance pré)grarr? isl}i)éc;csut;\:dotliieg ,
ive Order No. \
- 11246 as amended by Executive © . -
Ii\Jn?plementing regulations. In every nonexempt supply or construc

tion contract (exemptions are

based primarily on the relatively small

" dollar amount involved, similar to Title VII's exemption fqr busi- ,
nesses with fewer than 15 employees), standard form clauses impose

the basic obligation not to

females and to take affirmative action to employ them (the equal- |

opportunity clause).”

Similar guarantees mu
from their subcontractors.
volved in a project assisted
‘guaran'tee must also includ
equal opportunity clause re
term also includes a su

72

discriminate against minorities and

st be obtained by government contractors

Construction contractors who are in-
by a federal grant, loan, insurance or.
e-an equal opportunity clause.”® The
quites the contractor (when used, the

bcontractor) to certify that it does not maintain
permit-its employees-to-work at-any-location.... .

ilities - aintained.”® ‘
it controls where such facilities are m 1 . ‘
!Lt'g(i)milar obligations are imposed in the regulations apphcableo’r,tlo-
handicapped- ‘workers and disabled Vietnam era veterans as a ¢

- sequence of the expansjon

402 of of the Vietnam Era V,

in June 1975 of the responsibilities of .

on liance for enforcement of section .
ffice of Federal Contract Comp i secti
ts%%%f the Rehabilitation Act of 1973, as amended,’s and section

eterans’ Readjustment Assistance Act.7®

iti sibili ffice was reorganized and
ith this additional responslblhty, the o : V
:Zrllt:—x};nedlsﬂle'Ofﬁce of Federal Contract Compliance Programs {OFCCP).

Subsequently, :
assigned to other agencies a
was consolidated in OFCCP

No. 1.77

all contract compliance responsibility that had been

nd departments in the executivgbranch
in 1978 pursuant to Reorganization Plan

Before President Reagan assumed office, regulations werelli.suegl
to implement the affirmative action obligation. The first fegu'a ion
issued in 1968, required contractors to evaluate the minority rep

resentation (or utilization)

of their work force in all job categqries
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--- - - --and-to-develop and file a writtes affirmative action program for each

-~ facility with annual reporting of the results.”s The requirements were

clarified and expanded by subsequent regulations. Federal contrac:

\t:éfn are agzo Tequired to develop affirmative action programs for
énand toremedy the effects of past discrimination on incumbent

employees (the “affected class”}). Procedures for imposing sanctiong

forvfailur(; to‘comply were established.” With the addition of a back
l}:a(ji/ ;eme Y In 1977 as a formal part of the regulations (although it

. fa A een obtz;alned from contractors previously),® the basic -aspects
. :dr:ﬁ;alic?nilt}‘:)llancebprogram' were in place by 1981 when the new
istration em n i issi : - '

action samen arked on’lts., mission to change the affirmative

‘ Iésbmission was undertaken in two ways, by changing enforcement -
.and by attempting across-the-board changes in the governing regu-’

lations.
. M CHANGED ENFORCEMENT

The primary OFccp enforcement tools are as follows:- '

o the four-step compliance review consisting of a so—called' desk -

audit of a ¢ ctor’ i i ia
1 contractor's affirmative action compliance program, an

g?-sgle review of any deficiencies revealed by the audit as well ag
other matters not revealed, an off-site analysis of information

un ; ; . .
covered during the on-sitereview,and preparationofacompliance” .~ =

review zeport as the basis for further action;

0 com s wh indivis ‘ ' :

0 om pfaéftt I?I’Of}edl'}FeS whereby individuals can assert personal
01 discrimination or breach of a contractor’s affirmative action

obligation and OFCCP jtself may assert noncompliance with affirm- . -

. g;;é% action _ob.ligations'aft'er a compliance review (similar to an
noc ctl))mxillss;oner s charge), which may result in sanctions that
serioused ag: Pay or retroactive seniority measures {(short of the more

ebarment’ i i
sert or contract cancellat_lon or suspensmp remedies)
o-references to either EEOC or the Justice Department for judicial

enfOFCement Where ini i
4 admlnl i
v : S‘t] atlve enfOI‘CBment 18 deemed unwor k“

th:‘f:difgfi(gno'f tlflls e{lforcement apparatus has been diminished by
Ay gouctio In funding and stz.xff during the Reagan administration.

e time of tbe 1978 reorganization, funding—and the number of
;uthorl’zed positions—increased greatly. A leveling off in 198(; B
: Seélaglarll gs first year, was followed by a sharp decline since 1982. Inj

85, there was a decline in real dollars and another small

¥

-reduction in staff.s?
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Althoughvco'mplai'nt investigations and. compli-
ance reviews rose between fiscal 1980 and fiscal 1983, the number

" of debarments of contractors fell sharply {from 5 in fiscal 1980 to

zero in fiscal 1982, 1983, and 1984), and so did the amount of back- .
pay awards ($9.3 million in fiscal 1980 to $2.7 million in fiscal

' 1984). The number of administrative complaints filed also dropped
from 53 in fiscal 1980 to 18 in 1983 (rising to 23 in 1984) with a

. low of only 5 in fiscal 1982.8% )

Thus, in a pattern similar to that at EEOC, the data show increased
activity in investigation and review but considerably less enforce-
ment during Reagan’s first term and little -difference during the
second. Whereas almost half of the cases where violations were
found among contractors were settled with conciliation agreements
in fiscal 1980, only:30 percent of such cases were closed with such
agreements by the third quarter of fiscal 1983. The first and_ only-
debarment of a contractor during the Reagan administration’s two
terms occurred in 1986; and the number of recipients receiving back

_ pay dropped sharply from fiscal 1980 (4,336) to the first six months

of fiscal 1985 (211).8* Affected-class cases involving incumbent
employees declined from 467 in fiscal 1980 to 222 pending in fiscal
1982 and declined to 165 pending during the first quarter of fiscal
1983. Twenty-six_percent of investigations sustained allegations of

- discrimination.in_fiscal 1980, compared_with_only 16 percent.in..___ ... .

fiscal 1982.% A picture of more complaints; rapidly handled, with’
fewer cause findings, indicates either no investigation or incomplete
ones (unless, of course, tliere are now so many worthless complaints
lodged against so many complying employers). . :
- Former OFCCP officials have so testified and have pointed to

policy innovations that account-for the disparity in enforcement . .-

under current and prior administrations. The establishment of quotas
for staff compliance reviews by each investigator, plus time restraints,,
was said to deter enforcement, regardless of the size or complexity
of the company or its degree of preparedness for the review.
Moreover, enforcement actions in field offices must be sent for
review to the poorly equipped national office.®s One official testified
that former OFCCP Director Ellen Bergman also instructed regional
administrators not to accept affirmative action plans (AAPs) if the
plans set goals beyond those expected from the availability of the
protected population in the area from which the work force was
drawn,*” even -though such voluntary goal setting beyond legal
" requirements has been upheld by the U.S. Supreme Court.®® Testi-
mony by a high Labor Department official refuted this assertion.?®
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yea?,uﬁz eb;f:u;sli tahere ‘had been an unusually large settlement that -

yoar. 1 198’2 e .rgued, :,fw number of settlements was about the

N oreen In 1980,% an assertion belied by the figures.
‘ rector Susan Meisinger explained the decline of debar.

well i i ’
pell (;l}?t:;f fi}'ieslld@nt. Beagans_ second term, critics other than past
als continued to :ake thefe administration to task for its
o r - - 1 terms of any sanctions being applied
o :f iz?:r:et é)aa;%cularly contrasted the sole contractor %eggrtzgx;t
ebarmon, han D\ée years of _fhe; Reagan administration with the 13
Resolorion thecurred. dur_mg President Carter’s administration.sz
in the oamon of the conflicts in-the testimony of officials, as well as
nt nesoaponses o sgme of ?hem to their critics, is neither possible’
from the ooy b ce.rt ut the inferences that may properly be drawy °
weakened e <°" ainly lend some crederice to the assertions of
decling in bacy o ent. Former secretary Donovan’s response to the
difformun 22 pay awards, for example, does not account for the
s reflected by the record, Not only did the dollar amounts -

"fO e e i - e o MR AU A
the soverity of tae spor ) A50 In fiscal 1984 Morcover, although
past, there v}:tegea Ifuxizbamf}zm sanction has limited its use in the
an' d before: - er of ¢ ebannents in the Carter administrations

Bec : co ) 5
Suspeigis:nointéle relatlvgﬂlnfrequency of the -debarment, contract
the Ford admi cancellation sanctions, it was recommended during
otborcn Consemstranon that these penalties be supplemented by
administrative qusntly, rggplfxtions were adopted in 1977 to permit
for back pa tolf €IS enjoining contract violations and providing ’

pay rather than debarment.s Use of the back pay remedy

recommendati . )
in cases whereﬂxrclasuvsve?l3 pending 7 Surely, these recommendations,”
€ has beer_x shown, manifest a need for enforce- -

_ment. And these recommendations do not take into account the
large number of cases that have been closed without findings of
cause, commitment letters, or conciliation agreements. How many
of these require administrative sanctions is not known, but it seems
safe to assume that many do and that such sanctions would have
been applied if OFCCP enforcement was stronger. :

"B ATTEMPTED CHANGES IN REGULATIONS

In December 1980, the Carter administration proposed new regula-
tions to consolidate the regulations for Executive Order No. 11246,
section 303 of the Rehabilitation Act of 1973, and section 402 of the
Vietnam Era Veterans Readjustment Act.?® Soon after President
Reagan took office, the effective date of the regulations was postponed
and a review.of them undertaken. Subsequently, revised regulations
were published in the Federal Register on 25 August 1981, and
again on 23 April 19829 ‘ ‘ :
Several changes were proposed to

o reduce the scope of coverage ]
o raise the threshold dollar amounts for a written affirmative action

. plan )
"o relax the requirement for an affirmative action plan that includes

goals and timetables where “underutilization” of women and mi-
norities is shown . - . . .

- g -permit-contractors.employing. between 250 and 500 employeesto.

prepare abbreviated affirmative action plans
o allow approval of an affirmative action plan for a five-year period

. (“extended duration AAP”) rather than for only one year at a time

o eliminate all preaward compliance reviews

o provide back-pay awards only to the identifiable victims of
discrimination : K

o limit the time period for which such awards can be sought.

The proposals would also have combined minorities and fémales
for the purpose of a contractor’s utilization analysis of its work force
and would have determined goals for women in the construction
industry on an aggregate rather than trade-by-trade basis.

‘These proposals prompted extensive public comment, and dis-
approval outweighed support by nearly a thrée-to-one margin.
Although the proposals had been made initially without cansulting
EEQC. the final revisions were submitted for EEQC review in

" Februarv 1983. EEOC commented that some of them (for example,
the rule that back pay be limited to only identifiable victims and

®
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then only for a two-year period prior to the OFCCP’s notification of

=-an-employer that'a coinplaint was filed) violated current case law,
Criticized also as possibly violating current law was the proposed
change toa five-year AAP. EEQG noted that this would limit OFCCP’s
. ability to identify discriminatory practices. In response, the deputy
undersecretary of labor wrote to the EEOC chairman in July 1983
informing him that his comments would be taken into account but
- that there would be no change in the relaxed underutilization rule,
the aggregation rule for women in the construction trades, the rule
-discontinuirig the practice of setting goals for minorities and women, °
and the five-year AAP rule. Given the objections to the proposals,
. final rules have not been published as this book goes to press, 100
- But action consistent with at least some of them apparently has
been taken. Preaward reviews, for example, droppedkfrom 594 in
fiscal 1980 to 130 in fiscal 1982, and none were planned for fiscal
1983 or 1984.° Through a new program instituted by EEQC, the
National Self-Monitoring Reporting System (NSMRS]), there has been
de facto implementation of some of the other features of the proposed
regulations, including exemption from the annual compliance re-
views and the use of national rather than regional data to assess
underutilization. This program was put into effect without clearance
from EEOC or, indeed, from the Labor Department’s own solicitor. 102
Apparently, criticism of the agreements entered into under this
program caused their suspension during further review,10s

- -The record obviously isnot complete. External pressure or, indeed,

reconsideration may cause some scaling back in the effort to limit
~coverage or change compliance Tequirements. But the record is
surely complete enough: the pattern of lessened enforcement plus
attempted regulatory change is consistent with the Reagan admin-
istration’s overall approach. There have always been questions raised ,
about how effective the government’s contract compliance program
is even with sustained effort 104 Those questions now are largely
moot. Whatever affirmative action meant in the program as previously
administered, it means very little now at least as far as dependency
on OFCPP is concerned. ) ’
The picture, though mixed at EEOC, is unmixed at OFCCP. It is

also unmixed at the Justice Department. :

The Justice Deparfment

The administration's distaste for the legal requirements of affirmative
action is most apparent in the Justice Department. Beyond mere

7.

differences .in judgment as to how the laws should be applied in . .

doubtful cases, there is forth‘gght.ppposition—.to~thg—cmnc¢1)i;of
affirmative action, despite_clarity in the,,law,.as.to-t?gnczr(t;,}l-xzsl;ir:ic:z
fich action_i i Voluntary affirmativ

. hich such action_is_required. Vol '
i:xle;;ures (those not involving direct legal compulsion) ,have ;152
been vigorously opposed. However, before the departmgnt 5 c;)n tuizo

i ini ion is described, it is important t

der the Reagan admlmstrat}o.n is it : .

zgderstand what its responsibility is, how lt‘ was discharged prior ,
to this administration and what the law requires.

8 THE JUSTICE DEPARTMENT’'S RESPONSIBILITIES

Despite the transfer to EEOC under the 1972 Title VII amendments .
of tlfjxe pattern-or-practice authority of the ‘athrney. g_ene:ral to 'sur-:; '
private employers and unions, the responsibility for htl'gﬁt;(})ln a;gaipse
iscrimi f tices that remains wit e Justi
discriminatory employment prac i mal L the Justice
i ial. First is its responsibility, created by
Department is substantial. ] ! : ted by those.
: ingi ftern-or-practice suits again
amendments, for bringing pa T-p suit st state or
i ts continuing authority, u
: overnment units.'® Second is i conti .
i:?:ﬁgid by the amendments, to intervene in cases brought by private

- litigants upon certification that such cases “are of general public

importance.”'% Third is its responsibility to sue rec'lpx'ent§ of fede;‘gl
financial assistaiice under statutes outlawing discrimination in p

rams providing such assistance, wheneve}~ the proyidi_ng agfer;l(g ;
ggfers cases. to_the department and a primary objective of the .

assistance is to provide employment,'®’ or w(lilene.vel.“ n?‘ndisicr‘;‘xrtrlxl:
i nt i y for nondiscrimination |
ion in employment is necessary . : n tl
g?ct)l;rgm 108 (I‘FOW the department has discharged this responsibility
discussed in chapter 4.) o : |
wifourth under the Omnibus Crime Control anq Safe Streetg Act 0{
1968 as :;mended, which prohibits discrimination in empl;)lynﬂen
in the expenditure of Office of Justice Pr(;gracrlnsf(fo:}r:zerl;:i,utct;aona::;
i inistration) funds for the re
Enforcement Assistance Adrmms‘ i func wction of
i i f criminal justice, the Departme
crime and the improvement o : ‘ i
i d recipients that fail to comply with pro
Justice may_sue fun ; S S
i i t can any other violator ref )
assistance requirements (as i : e
i ; it may also bring pattern-or-prac : .
e its own initiative.'9® Fifth,
ipients of government grants-. on. its
l(‘iei;:lcrxzrimirmatory employment practices of state and local government

units receiving revenue-sharing funds under the State and Local -

Fiscal Assistance Act of 1972, as amended by the StatAe and Ll.)o.ca‘l[
Fiscal Assistance Amendments of 1976,"'° may be made the su )ecv
of a pattern-or-practice suit..
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7

;Ifafation but also'_z_apparentl‘y neutral practices
. ects of past discrimination. 114 “The Justice Department also filed . -

" -selection criteriag, 115

. Finally, undei~ Exectiti;ve 0 No . ; 7

o o 22 = LCCT BXecutive Order No: 11246, the attorney ganers
‘ J1d NO._ 46, | ey . .
:fcinrr?}fe‘mil from the Department of Labor (QFGCp)m or fvelltllf;ilt A
elerral where the Justice Department ‘initiates its own inves. = %

- tigation,!!? may sye federal contractors who do not comply with the -

* order and “its implementing regulation,

utilities and city o '
IR Iy, county, and some —— - o
tical Tiedsures ey 40d 50 V.__*_§!}b,‘ifbén_goyernments:stans- 3

metropolitan statistical area (SMSA) with the ratio of minorities and

res agai
Tes again were used tg compare ‘the size of a standard

. wo . ed-in -
targr:&r; ?Irlnployﬁd- in ‘the SMSA, Large cities and counties were
1 much the same way as large employers, because. of the

i@y{?}i)rta{it to the expected results, * < . .
e o o e OB bt o i

H1n ale'1960s to the end o ydinistration
not only created.a body ‘of law that ftheVCarter administration

hold:
olding that federal law not only forbade overt, purposeful discrim--
that ‘perpetuated the

“oth . s
€I cases condemning the discriminatory use of tests and other

b l;ft Iﬁrmﬁlpal ,htlgapng objectives that characterized .the Justice
“epartment’s work prior to the Reagan administration were devel-

v . .
f
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The remedial principles requiring positive conduct to countéract .

timetables, the division either filed cases that sustained their use!®
or joined cases filed by others.1®? - T
Beyond the involvement of the Justice Department, the use of
numerical measures for judging the accomplishment of the goals of .~
antidiscrimination in employment had been consistently upheld in
arange of settings addressed by court decisionsin numerous lawsuits

“brought by other litigants before the Reagan- years. Every federal -
. -appellate court that ruled on the issue concluded that, under
appropriate circumstances, goals and timetables may bé made-a part

of a court’s remedial order.?® These decisions accorded with the
apparent congressional consensus reflected in the defeat of an,

" amendment to-the 1972 Title VII amendments that would have.
- prevented federal agencies and officials from imposing goals and
" timetables or other forms of numerical relief under Title VII or The

Executive Order.12! B . —
Moreover, .the Supreme Court had clearly approved the use of
back pay as a remedy’?? and had ruled that private employers may

- adopt and- implement voluntary affirmative "action ‘plans using
"+ numerical goals. In United Steelworkers v. Weber,'#® the Court: -
" rejected a “reverse discrimination” challenge to-a voluntary plan. = =
"adopted” by the Kaiser-Alumiinum-CGompany-and- the-steelworkers,

which established a training program that reserved half of its
openings for black workers. Characterizing the plan as a temporary

measure designed to eliminate racial imbalance, the Court ruled that

Title VII did not bar efforts to ““Voluntarily adopt affirmative action
plans designed to-eliminate conspicuous racial imbalance in tradi-

tionally»segregatedjobicategorieé.””“ Finally, in a case of notoriety |
 “equal to Weber, a majority of the justices of the Supreme Court in

the Bakke case!*s (which involved -a’dmis‘sion‘to a medical school
and was decided a year before Weber) endorsed the proposition that
affirmative action measures need not be restricted to the so-called
identifiable victims of discriminatory conduct; race (or sex) may be-
taken into account to correct past inequities.” : '
Such was the course of action taken by the Justice Department
and the legal development from litigation undertaken both within
and without the department, when the president’s men occupied
the seats. of power at 10th Street and Constitution Avenue in
Washington, D.C. How has the Justice Department under the Reagan

~ the effects of past discrimination-also were formulated in cases filed- - - -
by the division"® or in those in which the division joined as
‘amicus.” As to the use of numerical goals with accompanying

e
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administration used its power to carfy out its responsibility under __

‘the laws forbidding employment discrimination?
_ W THE DEPARTMENT'S RECORD :

In a series of public comments and other actions early in his term

Assistant Attorney General William Bradford Reynolds set the stage °

for the department’s litigation conduct that followed. In testimony
_before a House of Representatives subcommittee in September 1981
he stated ‘that the Justice Department will not urge or support in’
any case ‘thg use of quotas or any other numerical or statistical
. fqrmulae. designed to provide to non-victims of discrimination
.preferential treatment based on race, sex, national ofigin orreligion.”
The department, Congress was told, would confine its requésts f(;)r

Injunctions as to future conduct, increased recruitment efforts, and .

szwk .pa‘y‘ar‘xd retroactive seniérity only for identifiable victims of
discrimination.128 These views were reiterated ata Washington D.C,;
. conference the following month.'?” Again, in September 1981’ R;a -
nold§ wrote a letter to the acting EEOC chairman (who had not, begn
previously consulted) stating that the department “is unable to
conclude at present that there is statutofy authority for compellin
. [thej' use [of goals and timetables] in affirmative action planning. ;’12%
Copies of the letter were sent to the heads of all federal age‘ncieé In
Octobe}" 1981, Reynolds stated in an interview .that the eq‘ual
» -employment opportiinity rfequirements under Executive Order No
- 11248, as amended, should also be restricted to exclude the'settiné
of gqals ar{d timetables.?2¢ Finally, in December 1981, he announced
- his Intention to seek a test case to overturn the Weber decision
K beﬂcause he felt it was “wrongly decided.”13 This intention was
reiterated at a conference in January 1982.131 -
‘The n(?t efffect of these statements was verbal repudiation of fﬁe
legal‘-v principles that had evolved over the four decades since:
Prgsxcient Roosevelt’s first executive order. The touchstone of the
principles has been affirmative action measures that, whether un-

dertaken by court order or voluntarily, include members of the °

vmtu:ngd cla.sses protected by law as well as individuals capable
of being 1den‘t1ﬁed_ in particular instances. The remaining task of the
Re&ﬁganj administration’s Justice Department was to carry out the-
assmtant‘ attorney general’s assertions in specific cases.

In' United Statestv. Vermont,’® the department entered infd a
consent decree that relied on recruitment programs to increase the
number of minorities and women in the applicant pool as the sole

means for accomplishing affirmative action without requiring affirm-
ative measures in hiring, thus leaving the possibility that despite
the increased presence of minorities and women in the pool, none
would in fact be hired.’ 3 o : a

In Lidell v. St. Louis Board of Education3*-(discussed in chapter
3), one of the department’s objections to the voluntary metropolitan.
desegregation plan involved there was that the agreement established
a goal for the employment of black teachers and administrators in
the suburban school districts on the basis of their availability in the
metropolitan area, with specific hiring ratios included to meet the =
goal. The plan, however, was flexible specifically stating that failure
to meet the goal could be justified by showing that the school district .
had hired the best qualified person. But the Justice Department
attacked the agreement because it did not require hiring from a race- .- -
neutral hiring pool. Such an objection is clearly different from the
position articulated by Reynolds and acted on in the foregding case,
that affirmative action recruiting is permissible. Surely, it cannot be
‘that recruitment is permissible when it may not result in actual
hiring but not permissible when it may. ' cL T

In Connecticut 'v. Teal,’¥ the Department joined the defendant,
the State of Connecticut, in arguing, in a suit alleging the discrimi-

_ natory effect of a written examination required by a state agency for -

advancement as a supervisor, that plaintiffs had not made out a case

_of discrimination .sufficient to require the state to justify the racial

impact of the test under the standard of Griggs v. Duke Power Co.,'®
because the “bottom line” of the supervisory promotion process was
_an appropriate racial balance. The Supreme Court, noting that EEOC

" - had not joined the. department in this argument, rejécted it on the
_ basis of the law as settled in Griggs, holding that discrimination

against individual employees could not be justified by an emplover
simply because an employer did not discriminate against the class
as a whole. What is.interesting here is that the department used the
group situation as an argument against relief for individuals who
claimed that they were identifiable victims. (In May 1983, however; .

. the department sued the Milwaukee Police Department, challenging

the use of an allegedly discriminatory promotion examination and
asking that the persons who took the exam and were denied:
promotion unfairly be promoted. The suit was filed a year after the

* Teal decision and did not seek any group relief.)1?® o
In four cases involving police or fire departments and party
agreements in settlement of claims of discrimirnation, the department
opposed affirmative action measures agreed on and eventually
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endorsed by the courts. In two of the cases, Williams v. City of New ...

Or{eans”’ and Bratton v. City of Detroit,"*®*promotions of black and
white-officers on a fifty-fifty basis were upheld on appeal despite
the dep_zartment’s. opposition. In the New ’
ment’s position was in conflict with that taken by EEOC, which
eventua}ly voted not to file a brief it had prepared supporting the
4 affirmative action plan because of pressure from the Justice Depart-
- ment.’® In the Detroit case, the Justice Deparmient sought to
Intervene at the appellate stage to challenge the affirmative action

Orleans case, the depart- .

plan anfi to argue that resolution of the case would affect the attorney . .
general’s enforcement authority under Title VII, but the Court of = -

~Appeal§ for the Sixth Circuit denied its request noting that “the
Just{ce Depa_rtment’s claim in this regard lacks much of the wei'ght
it might otherwise carry given the conflict between the position the.
department has taken here and that- taken by others vested with

_ enforcement powers under Title VII, particularly EEOG.”140 Two'
other cases, from Boston and Memphis, concerned the issue of
whether white employees- who had greater seniority than blacks

. who had been hired or promoted as a consequence of an affirmative

_ action_ plan could be laid off before the blacks to protect the goals
of the plan. In 1983, the Supreme Court dismissed the Boston case

- asmoot despite the Justice Departimennt’s argument to the contrary, 1

} bgt 1_n..June. 1984, held in the Memphis case that in the absence’ of
provisions in the consent decree that established the plan specifically __ _.

" directed toward the effects of seniority in layoffs, a court may not

a]ter t.l;e requirements of an applicable seniority system,42 -
‘Assistant Attorney General Reynolds hailed the ‘decision as “a“
monumental triumph for civil rights” and “an exhilarating decision”
and announced that the department intended to review and possibly
challenge all job-discrimination decrees involving the government -
it‘hat contained racial preference features for those -who were not
the actual victims of discrimination,’143 Commentators on Rey-
nolds’s expressed views made the-point that “he attempted to make
the . . . decision out.to be something it was not,”* and that “the
I‘}(-ié.ll pr({ble?{l" 15 not what the opinion said “but with what Reynolds
}t]alrr:rllc’si 1ts?:£, because he “is in a position to do a good deal-of
Reynol(;js quickly carried through on his promise by challenging
an t?rder similar to that in Memphis in a case filed against Cincinnati’s
po!lce dgpartment.“s Subsequently, the department used the Mem-
. phis deCISlon to prod approximately ﬁfty'cities throughout the nation .
to qbandon affirmative action hiring and promotion plans for their
police and fire departments_which had been approved or ordered in

- - court -decrees.’” The department also- filed suit in the District of- - -

Columbia against the city’s affirmative action program for its fire
department'® and argued against a one-black-for-one-white pro-
motion plan for the Alabama State police in a federal appeals
court,’® using the Memphis case as a springboard for challenging
all affirmative action in government employment.is¢ =~

In the next stage of its challenge to affirmative action in hiring
and promotions, the department argued, in two cases heard by the
Supreme Court in February 1986, against court decrees that had

- approved race-conscious relief on behalf of nonwhite workers.!5! In

one case, a federal court endorsed in a consent decree an agreement
by the city of Cleveland and an organization of black and Hispanic

. firefighters employed by the ¢ity providing for immediate promotions
' .on a one-white-to-oné-nonwhite basis and subsequent selection of ' -

candidates for promotion in accordance with specified promotional
goals expressed in terms of percentages. The city entered into the
-agreement. because it had a history dating back.to 1872 of prior

‘ judicial findings of race discrimination in its police and fire depart-
. ments. In the other case, a federal court in New York imposed a . -
_ decree on a union and apprenticeship committee found guilty of

violating Title VII by discriminating against nonwhite workers in_
recruitment, selection, training, and admission to the Sheet Metal
Workers Union. The decree also provided race-conscious relief in

-the-form-of a-29 percent-nonwhite -membership goal based.on-the... . ..

percentage of nonwhites in the relevant labor pool. The lawsuit had ,

. been preceded by a nearly 10-year effort-to correct the discrimination

found, and the defendants had been held in contempt for violating
“the court’s order.. . o _ ;
Then in May 1986, while these cases were pending decision by .
the Supreme Court, the Court decided another affirmative action
‘case (Wygant v. Jackson Board of Education),’s? involving a school
district in Michigan where the school board, under its collective
‘bargaining agreement negotiated with its teachers’ union, had agreed
in' successive contracts to the layoff of tenured white teachers with
greater seniority than minority teachers who were retained in order
to preserve gains in minority hiring. The Court held that these

. provisions of the contract violated the equal protection clause of the

Fourteenth Amendment because they had not been adopted to cure
priorracial discrimination by the school board and were not carefully
adapted to remedy such discrimination had it been found. At the
same time, the Court endorsed the use of affirmative action measures -
in appropriate situations.’s '
 The Justice Department’s reaction, through

Assistant Attorney
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) «Efenglja.l Reynolds, was that this. decision required. repeal of The
xecutive Order. provisions mandating affirmative action goals and

timetables by government contractors because the goals and time-

. tables were not predicated on prior findings of dis¢rimination,1s¢

The- case, though, had nothing to do with the provisions of The
Executive Order (which, as noted earlier, have been repeatedly
upheld).’ss As he had done with the 1984 decision in Firefighters
- v. Stotts (the Memphis case that, like Wygant, had disapproved of
: layoffs that defeated the seniority expectations of white workers)
Reynolds attempted to use a case decided on a very different set of,

facts and circumstances to argue that the Supreme Court had

, en('iors'ed t},“? department’s position withrespect to all race-conscious
relief in h.u'm,g and promotion as distinguished from layoffs. The
-attempt failed and the department’s position was rebuffed on 2 July
1986, when the Court decided the Cleveland and New York cases

upholding the lower courts’ decrees, The Court ruled that race- -

- conscious affirmative relief, whether adopted voluntarily to settle a
lawsuit (Local 93, the Cleveland case)'™® or imposed after findings

of discrimination (Local 28, the New York case),’s is appropriate

and need not be limited to the actual victims of discrimination when

the circumstances warrant relief and the measures adopted are’

" carefully tailorgd to remedy the prior discrimination shown. As a
consequence of these decisions, the Justice Department announced

that it was dropping its challenge to affirmative action hiring.and . - -

““promotion 'in the police and fire departments of Indianapoli
) in , ndianapolis and
Chicago,s8 and generally abandoned its nationwide effort,—begun

after Ithe‘ Stotts‘ deci‘sion——tq require states, counties, and cities to .
repeal their affirmative action plans for minority and female hiring -

and advancement in these departments. - L
. T}¥e ]ust{ce Department’s opposition to afﬁrmative action goals
continued into tl}g next term of the Supreme Court. In November
1986, the administration opposed affirmative action plans in two

. cases. In one case the department renewed its argument (previcusly

urged unsuccessfully in the court of appeals) that a one-for-one

black-white promotion quota for Alabama state troopers was uncon-.

_ stitutional. In the second case it argued that a voluntary affirmative

a}ftion pla{l adopted by a California county road agency to overcome
the exclusion of women from jobs in the agency violated Title VI 159

On 25 February 1987 the Court upheld the one-to-one quota in |

t[flnitfed Sta.tt.as,v. Pamglise,'f“’ holding that the Constitution permits
h.e 1mp051t10_n of ’rac‘lal.quotas on public employers with a long
1story of racial Adlscrlmma.tion and a record of resistance to court

- orders to '_remedy»thewsituation;O’nAZS»March‘f1987,-_in Johnson-v.

Santa Clara County Transportation Agency;'s! the Court ruled that

- the voluntary plan did not violate Title VII. The Johnson case

reaffirmed the Court’s earlier decision.in Steelworkers v. Weber;}82
and extended it to public employers and to sex discrimination.
Finally, prior to the Court’s decisions in 1986 and 1987, the

_department had opposed two other affirmative action initiatives of

a different sort. First was the “set-aside” of a certain percentage of

" contracts' in the construction industry for minority contractors.
Congress approved a 10 percent set-aside for minority contractors

in. the Public Works Employment Act of 1977 and the Supreme
Court upheld the set-aside over-the challenge of white contractors
in Fullilove v. Klutznick in 1980.'%3 Notwithstanding, in March 1984
the department filed a brief in a federal court in ‘Atlanta asking that *
the set-aside program in Dade County, Florida, be invalidated.1s+
Second was the ‘‘comparable worth”” proposal, relating to the.pay
of women for work not the-same as, but arguably comparable in
value to, that done by men, but for which men are better paid. The
1963 Equal Pay Act was passed to assure equal pay for equal work,
and under Title VII sex-based wage discrimination is forbidden. In
1981 the Supreme Court ruled that sex-based wage discrimination .
claims under Title VII need ‘not conform to the Equa! Pay Act
standard, but the Court specifically declined torule on the compa-

‘rable.worth question.1% Subsequently;-a federal appeals.court:over-..

turned a district court ruling that had endorsed the concept.®

SUMMARY

Just as the set-aside question was settled by the Supreme Court in

" Klutznick, so too has the question of the propriety of voluntary

affirmative action been settled in Weber and, more recently, in
Johnson. The decisions in the Memphis Firefighters and Wygaht

cases clearly do not undermine these decisions, or as evidenced by

-the Court’s rulings in its last two terms, the affirmative action policy

reflected generally in national laws. At most, these cases reflect

another aspect of important national policy also protected under

_ law: that of upholding seniority rights when those rights are not
- themselves the product of prohibited discrimination.

The department’s energetic conduct opposing affirmative action,

as shown clearly by the Court’s decisions, is at odds with the laws
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-.it-must enforce. ‘Aside-from the comparable worth qiéstion, the

laws’ requirements are clear. Unless and until the laws, as interpreted
‘by the nation’s highest court, change, the department, as the nation’s
chief law enforcer, is obliged to carry out the policies the laws
express. These permit, and in some cases require, affirmative action.
Continued opposition to_ affirmative action therefore is sunply not
law enforcement
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Exec. Order No. 12144, 44 Fed Reg. 37193 (1979}

38. Title VII of source cited supra note 19: 1975 amends. to 1972 amends., P.L. 93~
608; 1978 amends., P.L. 93-655. °

39. 42 U.5.C. § 2000e-5(f).

40. See supra note 35 and accompanying text.
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Relations Act, 49 Stat. 449, Title 29 U.S.C. §§.151-166 (5 July
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41: National Labor
1935).
42. See supra note 35.

43. See sources cited supra note 37. Left unchanged by this reorganization, however,
were the enforéement provisions of the non-Title-VII acts involved. Thus EEOC must
adapt its enforcement procedures to those specified in these statutes. .

44. The number of authorized positions at EEOC decreased from a peak of 3,627 in
1979 to 3,127 in 1983, about the same as-in” 1982. The decrease began under the .
Carter administration but the sharpest drop occurred during the first Reagan year. It
was estimated that this same approximate force level continued through 1985 See
Burbridge, The Impact of Changes in Policy on the Federal Equal Employment .
Opportunity Effort 39 & 41, chart 3 (Urban Institute discussion paper, 1984).

45, Ci\{il Rights Act of 1964, P.L. 88-352, 42 U:S.C. § 2000e—5(d) & (f) (2). o

. 46. Burbridge, supra note 44 at 39—40-& 43, table 2. For additional data through
1985, see also Burbridge, Changes in Equal Employment Enforcement: What Enforce- -
ment Statistics Tell-Us Rev..of Black Pol: Econ. 76 (table 2) & 77 (Summer 1986)

- -[hereinafter Enforcement].

-47. Burbridge, supra note 44 at 43, table 2.
-48. Id. at 34 & 35, chart 1.

49. Oversighf Hearings on EEOC Enforc:ament of Title VII, House of Representatives
(26 Oct. 1983) (statements of ]. Nancy-Kreiter, research director, Women Employed; )
Edward A. Watkins, president, Natioral Council of EEOC Local #216, American .

Federation of Government Employees, AFL-CIO; & Donald L. Slate, former general = . .

. counsel, EEOC) [hereinafter Oversight Hearings]. ]
50. Burbridge, supra note 44 at 42, 44, (table 3), 45 & 46. For additional data, see

== _ . Enforcement; supra-note 46.-These:data-and those referred-to in-the text-dccompanying—=——== -

supra notes 46, 47 & 48 were compiled by Women Employed, a Chicago-based -
advocacy group for women, and were cited in Oversight Hearings, supra note 49.

.51. ‘See O;/ersight Hearihgs, supra note 49 testimony of Richard Seymour for the
" Lawyers’ Committee for Civil Rights Under Law. )

52. Oversight Hearings, supra note 49 (statement of Donald L. Slate, general counsel,”
EEOC). Slate resigned early in 1984 after charging in an internal EEOC memo that a
quota system required by Chairman Thomas weakened the charge-processing com-
ponent of enforcement. See Wash. Post, 8 Feb. 1984 at 16, col. 1. This criticism was
also made during the oversight hearings by EEOC’s employee union representative,

' Edward Watkins. See Burbridge, supra note 44 at 42.

53. See EEOC’s Two Part Mission Pulling. Its Employees in Opposing Di‘rections,
Wash. Post, 12 March 1984, The Federal Page, col. 1. : ’ '

54. Enforcement, supra note 46 at 76 (table 2) & 77-79.

55. Award of back pay in suit under Civil Rights Act of 1964, tit. VII, amehded by
EEOA of 1972. See 42 U.S.C. § 2000e & 21 A.L.R. Fed. 472. ' .

56. See Albemarle Paper Co. v. Moody, 422 USS. 405, 95 S. Ct 2362, 45 L:Ed. 2d 280
(1975).. - : ) .

57. Sée Oversight Hearings, supra note 49.
- 58.. Williams v. New Orleans, 729 F.2d 1554 (5th Cir. 1984).

'59. Indeed, the House Committee on Government Operations which conducted the
October 1983 oversight hearings recommended that EEOC file an amicus brief in any
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- public sector case in which it was interested to allow the court to decide the pr.opriéty
of its doing so if the Justice Department objected. Report by House (;om{n_lttee on
Government Operations on EEOC Handling of Sex Based Wage Discrimination, Dally .
'Lab. Rep., 25 May 1984. -

60. Controlling Destiny at the EEOC, Nat’l L.J. 43 (30 Jan. 1984). .
61. See Griggs v. Duke Power Co., 401 U.S. 424 (1971).

i Georg . 45 (5th Cir.
62. See, for example, United States v. Georgia Power Co., 474 F.Zq 906 (St. :
1973); Pe{tway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th‘f Cir. 1974); Briot
v. Zia Co., 478 F.2d 1200 (10th Cir.. 1973); Nance v. Union Carbide Corp., 397 F. .
Supp. 436 (W.D.N.C. 1975). See also Chi. Tribune, 3 Dec. 1984, § 1 at 17, col. 2.

63. Chi. Tribune, 3 Dec. 1984, §1 at 17, col. 1.
" 64. Id., 15 Dec. 1984, § 1 at 8, col 1.

"65. Id., 12 Feb. 1986, § 1 at 12, col. 1. ) _
S / ‘92 LEd.2d
66. Local 28, Sheet Metal Workers v. EEOC, 478 U.S. 421,106 S.Ct. 3019, 92 L.
344 (1986); Local 93, Int’l Ass’n of Firefighters v. City of Cleveland, 478 U.S. 501,
106 S.Ct. 3063, 92 _L.Ed'.Zd 405 (1956]. s i

67. Jet 6 (11 Aug. 1986). . , o

68. Wash. Post, 5 Dec. 1983, at A8, col. 1. It goes without saying that ,the.apﬁyyer to
the question posed by Chairman Thomas was irrelevant to his responsibilities~to

enforce Title VL as vigorously as he could. .

.69. See source cited supra note 60. . . A

“70." 42 Op. Att’y Gen., No. 21 (1961), 42 Comp. Gen. 692 (1963); Farmerv. Philadelphia
h Elec. Co., 329 F.2d 3 (3d Cir. 1964); Farkas v. Texas Instruments Co., 375 F_.2d 629 -
"- - (5th Cir. 1967); 42 Op. Att’y Gen. 405, 408 (1969); Contractor’s Ass’n of Eastern Pa.

- Aid Soc’y v. Brennan, 381 F. Supp. 125 (N.D. Cal. 1974); United States v. Mississippi
Power and Light Co., 638 F.2d 899, 250 (5th Cir. 1981). See also Chrysler Corp. v.
Brown, 441 U.S. 281 (1979). o, Lo .

71. Exec. Order No. 11246, Part II. §§ 202, 204, 3 C.F.R. 1964-65 Cotﬁp. at 341, 342,—
amended by Exec. Order No. 11375, 3 C.F.R. 685 (1966-70 Comp.).

72. Exec. Order. No. 11246, Part II § 203, 3 C.F.R. 1964-65 Comp. at 341 & 342
amended by Exec. Order No. 11375, 3 C.F.R. (196670 Comp.) 686 (1967).

73. Exec. Order No. 11246, Part Ill § 301, 3 C.F.R! 345 (1964-65 Comp.) 41 CF.R.
§§ 60-1.4(b), 60-1.5(a)(1974). : ’ .

74. 41 C.F.R. §§ 60-1.8, 60—1.5(a) (1974). See also Jet 6 (11 Aug. 19886).

75. Rehabilitation Act of 1973, P'L. 93-112, 87 Stat. 355, tit. 29 § 701 et seq. (26
Sept. 1973). ‘ : _ . . . .

76. P.L. 92-540, 86 Stat. 1074, tit. 38 § 101 et seq. (1972 & 1974); P.L. 93-508. 88
Stat. 1578, tit. 38.§ 219 et seq. - . .

77. -See sources cited supra note 37.

78. 41 C.F.R. § 60.1.40 (1974). _ )

79. 41. C.F.R. § 60.2 et seq. (1964). A compliance review procedure was added in
1974. . L .

80. See 41 CFR. § 60-1.26, as amended, 42 Fed. Reg. 3454 (1977):

81. See generally, U.S. Department of Labor, Office of Federal Contract Complianpe

-v..Secretary-of-Labor,-442.F.2d 159.(3d_Cir. 1971), cert._denied, 404 U.S. 854; Legal-



kEmplo'yment 135

134 - Civil Rights and the Beagan Administration
109. P.L. 90-351, 82 Stat. 197, 42 U.S.C. § 3701 et seq. (enacted 19 June 1968). The
" aftorney general mdy sue for appropriate relief; including injunctive relief, whenever
there is “reason to believe that a State government or unit of local government has
engaged or is engaging in a pattem or practice” that leates the act (42 usc. § -

S IV Programs 1979) (Complxance reviews of selected contractors are routinely conducted
' throughout the year. } ‘ .

82.. Burbndge, supra note 44 at 49, 50 & 51 {charts 4 & 5]

83. Id. at 50 (table 4). See’ also sources cited supw note 46. : ) o : 3766(c)(3)).

84. Chi. Tnbune, 3 Sept. 1935 §1 at 12, col. 1. . ) o ' . - 110. P.L. 94-488, 90 Stat. 2341 31 U.SC. §6701 et seq. (enacted 13.0ct. 1976] =

. 85, U.S. Commnon Civil Rights, Federal Civil Rights ( Commltments An Assessment - : 111 Exec. Order No. 11246, § 209(a}){2), 3 C.F.R. 339——40 (1964«435 Comp] amended
Sl by Exec. Order No. 11478.

of Enforcement Resources and Performance [1983][heremafter Fedeml Civil nghts

- Commﬂments} . sk . L 12042 Fed. Reg 3461 [18]an 1977] 42CFR. § 50-1 26(f).
. 86. See Tesnmony of Samuel Lynn a former assmtant reglonal admlmstralor us- .} 113 U.S. Commrn on Civil Ri h
: , ' . ghts, The Federal Civil Rights Enforcement Effort—To
House of Representatives, Oversxght Hearmgs of the OFCCP (1984} o o - = Eliminate Emp]oyment stcnmmanon A Sequel 267-70 [1977][heremafter 1977
; o “ }° - - - CHC Report].

87. See.ld. (testimony of Jay Sauls] : :

88. United Steelworkers v. Weber, 443 U.S. 193, 99 5. Ct 2721, 61 L. Ed: 2d 480 (1979). 114 Local 189, United Pﬂpermﬂkers v. United States, 416 F. 2d 980 (5th Cir. 1969),"

89 Hi Us. G -cert; denied, 397 U.5. 919 (19870); United States v. Local 36, Sheet Metal Workers,
Deormgs ongress, House of Heps., Comm on Appropriations, Subcomn. . 416 F.2d 123 (8th Cir. 1969). See also United States v. Local 53, Asbestos Workers,

on Departments of Labor,.Health and Human Services, Education and Related . - F ¢ - 451 F.2d 1236.(5th Cir..1971}.- -The Division parumpated as amicus in the landmark /-

Agencies, Appr opnanons for'1983 {18 Mar. 1982) (tesnmony Of Robert Collyer) Lo .- case on this subject, Griggs v. Duke Power Co., 401 U.S. 424.(1971]. (The author was-

".90. id., 10-Mar. 1982. . L T e _part of the team of lawyers that took the case to the Supreme Court on behalf of the

91. See Hearings, US. Congress, House ofReps Comm. on Approprmtlons Subcom S pnvate plalnuf[s] : .

on Departments of ‘Labor, Health and Human Services, Educatmn and Reluted o 115. United States v. fﬁCkSOnVl”e TermmaI Co., 451 de 418 [5th Cir. 1971), cert..
- Agencies, Approprlatlons for 1985 (11- Apr 1984] . b “denied: sub. nom. Adams v. City of Chicago, 406.U.S: 906 {1972); United States v,
Georgia Power Co., 474 F.2d 906 (5th Cir. 1973); United States v. Clty of Chicago.”,

" 92. See supra note 84, o L ‘ _ A . 549 F.2d 415.(7th Cir. 1977), cert. denied, 434 U.S. 875.
o 93 E"f orcement, supra note 46 at 76 (table 2). . . _1186." See, for example; United States v. Local 53, cxted supra note 114 (afﬁrmanve
94, lSee supra noée 1(314 See also letter from Donald Ehsburg, assistant- secretary for © . steps must be taken to correct the effects of pﬂstdlscrlmmatory employment pracnces]
employment standards, U.S. Department of Labor, to Asthur S. Flemming, chairman : .
' ’ ) 117. See, for example, Albermarie Paper Co. v. Moody, 422 U.S. 405 (1975) (back
IsU/IaSr Sli‘ﬁnglr‘:;:é’: t"éﬁg“’ﬂ Rights (Sfeptl ;977] T}é; gF CCRP director under Ray |- “pay required to achieve the “make whole” objective of tit. VII). Franks v. Bowman
S e nt Larter sMSecretary or labor, was Vvel 0“79_‘1_8_2?}1_ S k- Transp. Co., 424 U.S. 747, [19?6) (back pay and retroactxve semonty accorded as o
g'sd S}ge Recommendatlons of Admmmtranve Conference of the Umted States; 40 T - remedies). - o T
ed. Reg. 27962 (1975). - " <7 ..+ 7 b - 118 United Statesv. Local 86, lionworkers, 443 F.2d 544 (9th Cir. 1071), cert. denied.
96 See 41 C. F R § 60-1. 26 as amended 42 Fed. Reg 3454 [1977] T : o " 404 U.8, 984; Contractors Ass’'n v. Sec'y of Labor, 442 F.2d 159 (3d Cir. 1971), cert.’
- See supfa note 91 and’ accompanymg toxt. L el ST S gjf)nﬁ(;4g)04 U.S. 854 {1971][use of goals and nmetables to enforce Exec. Order
.98 45.Fed..Reg. 86 21 s o o
e eg 8 5 (30: Dec. 1980}, s N A 119. Carter v. Gaﬂagher 452 F.2d 315 (Sth Cir. 1972](en banc]), cert demed 406 .
99 See 46 Fed. Reg. 42 9868 et seq (1981) 47 Fed. Reg. 17 779 et seq. [1982] S B " U.S. 950; Morrow v. Crisler, 491 F.2d 1053 (Sth Cir. 1974] (en banc] ceri demed
_ 100, See Burbridge, supra note 44 at 58, and Enforcement supra note 46 at 77.. RSN S 419°U.5. 895. ~ ' ’ )
101 See Federal Civil R o ’ <al 120, Thompson v: Sawyer 678 F.2d 257 293-95. (D.C. Cir. 1982] Ass n Agamst
vt lghts Commltments, supra note 85 at 26-34. . R Discrimination, Inc. v. City of Bridgeport, 647 F.2d 256 {2d"Cir. 1981}, cert. denied,
102. Memorandur from associate solicitor of Labor, ]ames D. Henry, to Susan . 455 U.S. 988 (1882); Chisholm v. U.S. Postal Service, 665 F.2d 482, 498-99 (4th Cir.
Me;smger, acting director, OFCCP Dally Lab. Rep No 60 (1984) . 1981); Davis v. County of Los Angeles, 566 F. 2d 1334,.1342-44) {gth Cir. 1977]
108 Oversigt Hering of e OFCCP. supro ot 00 (et of 5. Mesinger, |+ 00100 thon vy 40 00 25 L, DTS s YA
acting director , '
‘ - R - . v. Allen, 493 F.2d 614 (5th Cir. 1974). For cases in the circuit courts filed by the
104 See Federal Civil Rights (_Iommrtmems, supra ncte 85.. 1. : b Justice Department, see United States v. City of Chicago, 549 F.2d 415 (7th Cir),

7 105, 42 US.Cs§ 20005—6 * cert. denied, sub. nom. Adams v. City of Chicago, 434 U.S. 875 (1977); United States
v.'N.L. Industries, Inc., 479 F.2d 354 (8th Cir. 1973}). Thus nine of the twelve United

108. 42 U.S.C. § 2000e-5(f) (1) ' T R : . - States Courts of Appeals had occasion to rule on this question and all had been in

° 107"' See, for example, Civil nghts Act of 1964, tit. VI 42 USC. § 2000d~3 . . . accord.

‘108, See, for'example, Educatmn Amendments "of 1972, tit. IX. See also, 45.C.F.R. § - 121. The amendment was mtroduced in the Senate by Senator Sam Ervin. Contractors
180.3{c)( 3) ) . Ass’'nand United Stutes v. Ironworkers were cxted by the opponents of the amendments
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as evidence. of the. burgeoning judicial support for numerical -remedies. ‘Ervin’s -

a]llendment was defeated 43 to 22 Legi i t
w . glslanve HlStO!y 0' the EqUGJ EHIPIOV!!!&][[
OppOltUmty Act 0‘ 1972, Senate Comm. o b()] nd Public e ’

, - .on La and Pu Wi 1 are, Subcomm. on

122. See sources cited supra note 117.

123. 443 U.S. 193, 99 S.Ct 2721, 61 L.Ed. 2d 480 (1979).
124. 443 U.S. at 209.

125. Regents of the Univ. of Cal. v. Bukke, 438 U.S. 265, 98 5.Ct. 2733, 57.L.Ed. 2d

750 {1978).

126. Testimony of William Br;adford Reynolds b
ment Opportunities, 5 & 13-16 (23 Sept.}llgsﬂ. efore House Subcomm. on Fmploy-

127. Remarks by William Bradford Reynolds bef ari
on Equal Opsortanity 5.3 (rg s 198);J:0 s before the Fourth Annual Conference

:‘;ghs ir;sﬁ):cts tmt suits brough‘t by the Department of Justice to enforce Title VII
2nd sim relt”rea? }ztes, our gohcy can be»simply stated: "' The Justice Department
will not from its hxstgrlg commitment to enforce the federal civil rights
s, but we will no longer insist upon, or in any respect support, the use of
quotas or any other numerical or statistical formulae designed to ﬁrovide to

nonvictims Of disc!imiuation i
T o PfefeI'EIlhal freatmen ba i
; ; - t Sed on raC.e, SeX, natlonal

128. Letter f illiam | i i
e Segt. elrgg;);n Wllham Bradford Reynolds to J. Clay Smith. acting chairman, EEOC

129. N ivil Ri { . -
1981). ew Civil Rights Chief Lacks Experience. Critics Say, Legal Times 6 (26 Oct.

130. Civil Rights Division Head Will Seek S ‘ ' ;
Wall St 1.8 oo, 1961t 4cod Wil upreme (;ourt Ban on Affirmative Action,
131.” Remarks of William Bradford Reynolds before Tenth Annual Conference

€ } ynolds before Tenth Annual Conference of
Executive Enterprises, Inc. 4 (22 Jan. 1982). Earlier, in his testimony in Septer:bgr

1981 before the House subcomm., Reynolds had said when asked whether he intended -

}?:i?i?:bth? Weber case: “I would have to tell you the Weber case is now the law.

I [emphea;?;ifgglri ag}d"n:;esponsxblebfor me to act in a way that is contrary to the
ed].” Testimon i

Opportunitios 56 143 Sopt. 1emum® y before House Subcommittee on Employment

132. No. 81-380 (D. Vt., 14 Dec. 1981).

133. 481 F. Supp. 351 (E.D. Mo. 1980), aff'd 6 i
: 1 ({&D. . , 67 F.2d 643 (8th Cir.
denied, Caldwell v. Missouri, 454 U.S. 1081, 102 §.Ct 634, 70 I{.Ed. Zlé 611[1?1)’ cert

134. 457 U.S. 440, 102 S. Ct. 2525, 73 L.Ed. 2d 130 (1982).
135. See sources cited supra note 114 and accompanying text,

136. United States v. City of Mil
FRD. 218, 8 June 1080) y of Milwaukee (consent order filed 1 June 1984; see 102

137. 694 F.2d 987 (5th Cir. 1982}, aff'd as modified, 729 F.2d 1554 {1984)(en banc}.

138. 704 F.2d 878, reh'g denied, 712 F.2d 222 i i
, , : 6th Cir. 1983), cert.
1040, 104 5. Ct. 703, 79 L.Ed. 2d 168 {1384). (0th Cir. 1903), cert. denied 464 U.5.

139. EEOC Reverses Stand On New Orleans Sui '
\ t i
Department, Wall St. J., 7 Apr. 1983, at 16, cof. 1.m pue to Pressure fiom Justice

140. Nat’l L. J., 18 July 1983,

- ra1, Boston Firefighters Union,Local 718 v: Boston Chapter NAACP, 461 U.S. 477, . .

103 S. Ct. 2076 (1983).

142 Firefighters Union, Local No. 1784 v. Stotts, 467 U.S. 561, 104 S. Ct. 2576, 81
LEd.2d 483 (12 June 1984).

14:3.' Chi. Tribune, 14 June 1984, § 1 at 1, col. 1.

144. 1d., 15 June 1984, § 1 at 26, col. 1.

145, I1d., 21 June 1984, § 1 at 19, col. 3.

1i6. See United States v. City of Cincinnati, 771 F.2d 161, 164 (6th Cir. 1985). The
justice Department’'s motion to overturn the court order was filed three days after
the Memphis decision. U.8. Testing Ban on Layoff of Minorities, Newsday, 16 June
1984, at 5, col. 3.

147, Los Angeles Times, 3 Apr. 1985, Part I, at 3, col. 4.

148. Chi. Tribune, 12 March 1985, § 1 at 10, col. 1. See Dougherty v. Barry, 607 F.
Supp. 1271, 37 Fair Employment Practice Cases (BNA} 1201 (1985).

149. Chi. Tribune, 17 July 1884, § 1 at 4, col. 1. See Paradise v. Prescott, 767 F.2d /s
1514, 1522-23 (11th Cir. 1985).

150. See Chi. Tribune, 26 Feb. 1986, § 1, at 10, col. 1.

151, Id.

152. 476 U.5. 267, 106 SV.CL 1842, 90 L.Ed.2d 260 (1986).

153. 476 U.S. 280-81, 106 S.Ct. 1850, 80 L.Ed.2d 273.

154. Chi. Tribune, 23 May 1986, § 1 at 14, col. 1.

155. See sources cited supra note 70.

156. Local 93, Int’l Ass'n of Firefighters v. City of Cleveland, 478 U.S. 501, 106 S8.Ct.
3063, 92-L:Ed.2d 405-(1986). —-- TP
157. Local 28, Sheet Metal Workers v. EEOC, 478 U.8. 421, 106 S.Ct. 3019, 92 L.Ed.2d
344 (1886).

158, Chi. Tribune, 5 Aug. 1986, § 1 at 10, col. 6. and 8 Aug. 1986, § 2 at 1, col. 1.
159. Chi. Tribune, 13 Nov. 1986, § 1 at 5, col. 1.

160. 480 U.S. 108 S.Ct. 1053, 94 L.Ed.2d 203 (1887).

161. 480 U.S. 149—, 108 S.Ct. 1442, 94 L.Ed.2d 615 (1987).

162. See source cited supra note 123.
163. 448 U.S. 448, 100 S. Ct. 2758, 65 L.Ed. 2d 902 (1980).

164. Brief of United States, South Fla. Chapter of Associated Gen'l Contractors v.
Metropolitan Dade County, Florida, 723 F.2d 846 (1 1th Cir. 1984), reh’g denied, 729
F.2d. 1468, cert. denied, 469 U.S. 871,

165. County of Washington v. Gunther, 452 Us. 161, 101 S. Ct. 2242, 68 L.Ed. 2d

751 (1981). .

166. AFSCME v. State of Wash., No. C82-465T (N.D. Wash., 14 Dec. 1983}, 578
F.Supp. 846 (1983), reversed 770 F.2d 1401 (8th Cir. 1985}
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THE EXECUTIVE ROLE
IN CIVIL RIGHTS ENFORCEMENT
"FROM EISENHOWER TO CARTER

“Don’t judge us by what we say but by what we do,”* John M.
Mitchell who was then attorney general responded to criticism of

e Nixon admlmstranon s civil rights policies similar to those of .
President Reagan’s. What governments, like individuals, do generally

‘ revéals more about what they are than what they say. But govern-
ments-have responsibilities that individuals do not have and gov-
“ernments speak in ways that individuals cannof. Therefore, what

" government officials say (particularly. when the official is president

f the United States), as well as what they do, matters a great deal
bécause it affects what is and is not done by other officials of the

.+ government. What Congress (and the Court) does or does not do and
what the nation at large may perceive as the nght thing to do may
aléo matter.

Hencé judgment of the. record of successive admlmstra‘aons re-

- garding civil rights enforcement is appropriate with respect to words
as‘well as deeds, with respect to subtleties as well as overt decla-
rations, and the choices that were not made when choice was
possible as well as the choices actually made.

This chapter applies these measures to each administration from
Dwight D. Eisenhower’s to Jimmy Carter’s. The record includes
éxecutive orders; appointments in the executive and judicial branches;
gency actions; legislation proposed to Congress; action faken on
legislation passed by Congress; suits filed and positions-taken by - 4
the Justice Department in particular cases; and enforcement of court )
dems:ons and statements of posmons taken by the premdent or

.

3 ress- conferences, or otherwise. In these ways, what previous
admxmstrataons did and said can be judged to determine their views

of - appropnate public policy regarding civil r1ghts enforcement and
th
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as evidence of the burgeoning judicial support for numerical remedies. Ervin's
amendment was defeated 43 to 22. Legislative History of the Equal Employment

Opportunity Act of 1972, Senate Comm. on Labor and Public Welfare, Subcomm. on .

Labor 103738, 1046 & 1048,

122. See sources cited supra note 117.

123. 443 U.S. 193, 99 S.Ct 2721, 61 LEd 2d 480 (1979).
124. 443 U.S. at 209.°

. 125, Regents of the Univ. of Cal. v. Bakke, 438 U.8. 265, 98 SCt 2733,57 L.Ed. 2d .

750 (1978).

- 126.. Testimony of William'Bradford Reynolds before House Subcomm. on Emp!oy~
ment Opportunities, 5 & 13-16 (23 Sept. 1981).

- 127. Remarks by William Bradford Reynolds before the Fourth Annual Conference
.-on Equal Opportunity 2-3 (20 Oct. 1981):

With respect to suits brought by the Department of Justxce to enforce Title VII
“and sifitilar Statutes, our policy can bé simply stated: “The Justice Department -
will not retreat from its historic commitment to enforce the federal civil rights
laws, but we will no longer insist upon,.or in any respect support, the use of -

- quotas or any other numerical or statistical formulae designed to provide to
nonvictims of discrimination pre{erentxal treatment based on race, sex, nat:ona]

origin or religion.”

128. Letter from William Bradford Reynolds to J. Clay Smith, actmg chalrman EEOC
(22 Sept. 1981).

" 129, New Civil- nghts Chxef Locks Expenence, Crmcs Say, Legai Times 6 (26 Oct

1981).

.130. Civil Rights Dwzsxon Head Will Seek Supreme Court Ban an Afﬁrmatxve Acnon .

Wall St. J., 8 Dec. 1981, at 4, col. 2.

131. Remarks of William Bradford Reynolds be{ore Tenth Annual Conference of-

Executive Enterprises, Inc.’4 {22 Jan. 1982). Earlier, in his testimony in September

1981 before the House subcomm., Reynolds had said when asked whether he intended
- to follow the Weber case: “I wou!d have to tell you the Weber case is now the law.

It would be improper and 1rresp0nsxble for me to act in a way that is contrary to th

- low {emphasis supplied].” Tesumony before House Subcommittee on Employment ;

Opportunmes 59 (23 Sept. 1981]
132. No. 81-380 {D. vt 14 Dec. 1981]

133. 491 F. Supp 351 (ED Mo. 1980}, aff'd 857 F2d 643 (Sth Cir. 1981) Ceri
demed Caldwell v. Missouri, 454 U.S. 1081, 102 S.Ct 634, 70 L.Ed. 2d 614.-

134. 457 U.5. 440,102 8. ‘Ct. 2525, 73 L.Ed. 2d-130 (1982).
135 See sources cited supra note 114 and accompanymg iext

136. United States v. City of Milwaukee (consent order ﬁled 1 June 1984; see 10
FR.D. 218, 8 June 1984).

137. 694 F.2d 987 (5th Clr 1982] aff'd as modlﬁed 729 F.2d 1554 {1984)(en banc

138 704F, 2d 878, reh'g denied, 712 F.2d 222 (6th Cir. 1983}, cert. demed 464U
1040 104 5. Ct. 703 79LEd 2d 168 (1984]

Departmem Wall St 1. ?Apr 1983, at 16, col. 1.

140. Natl L], 18 Iuly 1983.

-~ -Supp.-1271,-37-Fair- Emp{oyment ‘Practice’ Caseg (BNAY 1261 {1585).
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" 141. Boston Firefighters Union, Local 718 v: Boston Chapter NAACP, 461 U.S. 477, .

103 S. Ct. 2076 (1983).

142." Firefighters Union, Local No. 1784 v. Stotts, 467 U.S. 56 i
LEd.2d 483 (12 Jone 1954), ; s Us. 1, 104 8. Ct. 2576.-81

143. Chi. Tribune, 14 June 1984, § 1 at 1, col. 17
144. Id.. 15 June 1984, § 1 at 26, col. 1.

© 145, Id., 21 June 1984, § 1 at 19, col. 3.

146. See United States v. C;ty of Cincinnati, 771 F. Zd 161, 16
4 (6th Cir. 1985). Th
i;.:sn&e Degart:jnem s mtiilgn 'lso overturn the court order was filed three days} aft;
e Memphis decision esting Ban on Loyoff of Mi
oot g dex yoff of mont!es. Newsday, 16 June

147. Los Angeles Times, 3 Apr. 1985, Partl‘ at 3, col. 4.
148. Chi. Tribune, 12 March 1985, 8§ 1 at 10 col. 1. See Dougherty v. Barry, 607 F.

149, Chi. Tribune, 17 July 1984, § 1 at 4, col. 1. See Paradi P; .
1514, 1522-23 (11th Cir. 1985), : raatse v, Frescolt, 767 F.2d

150. See Chi. Tribune. 26 Feb. 1986, § 1, at 10, col. 1.

' :151.‘1d.
. 152. 476 U.S. 267, 106 S.CL. 1842, 90 L.Ed.2d 260 (1986).
. " '153. 476 U.S. 280-81, 106 5.Ct. 1850, 80 L-Ed.2d 273.
o154 Chi. Tribune, 23 May 1986, § 1 at 14, col. 1.

155. See sources cited supm note 70,

156. Local 93, Int'l Ass'n of Fxreﬁghtersv City of Clevel .
3063, 93 LE4 24 06 a0y ity f eveland, 478 us. 501, 108 S.Ct.

157. Local 28, SheetMetal Workersv EEOC, 478US 21,
344 {1986). .S. 4 1,1068.Ct.3019,92 L.Ed.2d

_158 Chi. Tnbune, 5-Aug. 1986, § 1 at 10, col. 6, and 8 Aug. 1986, § 2atl col 1.
.- Chi: Tribune, 13 Nov. 1986, § 1 at 5, col. 1.
. 480 US , 108 S.Ct. 1053, 94 L.Ed. 2d 203 (1987]
. 480 U.S. 149~———— 108 SCt 1442 94; L Ed.2d 615 (1887).
. See source cited supra note 123,
. 448 U.S. 448, 100 S. Ct. 2758, 65 L.Ed. 2d 902 1980}

. Brief of United States, South Fla. Chapter of Associated Gen'l C
Metmpohtan Dade County, Florida. 723 F. zd 846 (1 A b
s 1th Cir. 1
F.2d. 1468, ced. denied, 469 U.S. 871, ( V. 1984). rel'g denied, 729

165. County of Washmgton v. Gunther, 452 U.S.161, 101 s. Ct. 2242, 68 L.Ed. 2d

5 751.(1981),

66, AFSCME v.. State. of.Wash., No. C82-465T (N.D:-"Wash: 14 Dec! 1983), 578 ~

- .F.Supp. 846 (1983), reversed 770 F 2d 1401 {8th Cir. 1985).
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og P.L. 90351, 82 Stat 197, 42 U.8.C. § 3701 ef seq. {enacted 19 June 1968] The

Programs ( 1979] [Comphance reviews of selected contractors are routinely conducted

Ll 82. Burbridge, supra note 44 at 49, 50 & 51 (chans 4 &5).

ttomey geneml may sue for appropriate relief, including injunctive relief, whenever
ere is “reason to believe that a State government or unit of local government has
gaged or is engaging in a pattern or practice” that violates the act (42 USC. §
83. Id. at 50 (table 4). See also sources cited supro note 46. - : X 765(‘3](3]) o

84. Chi. Tribune, 3 Sept. 1986, § 1 at 12, col. 1. 10. P 1.. 94488, 90 Stat. 2341, 31 US.C. § 6701 et seq. {enacted 13 Oct. 1976}.

85 U.S. Comm’n on Civil Rights, Federal Civil Rights Commitments: An Assessmen 11 Exec. Order No. 11246, § 209(a)(2). 3CFR. 339—40 {1964-65 Comp.), amended
of Enforcement Resources and Performance (1983)hereinafter Federal Civil Rights 4 by Exec. Order No. 11478.

Cammitments]. . S . *; 112. 42 Fed. Reg. 3461 (1& Jan. 1977). 42 C.F.R. § 60-1.26(f).

‘86. See Tesumony of Samuel Lynn, a for.mer assistant regional administrator, U.S. ? : I 13. -U.8."Comm'n on Civil Rights, The Federal Civil Rights Enforcement Effort—To
House of Representatives, Oversight Hearings of the OFCCP {1984]. . Eliminate Employment Discrimination, A Sequel 267-70 (1977)[hereinafter 1977
87. See Id. (testimony of Jay Sauis) - ,CRC Report}.

. K ‘Web 443 U.S. 193, 98 S.Ct 2721, 61 L.Ed. 2d 480 (197 *114. Local 189, United Papermakers v.‘Uniled States, 416 F.2d 980 {5th Cir. 1969); .
88.- United Steelworkers v. Webet, (1979). cert. denied, 387 U.S. 919 (1970); United States v. Local 36, Sheet Metal Workers,
89. Hearings, U.S. Congress, House of Reps., Comm. on Appropriations, Subcomm. ¥ 416 F.2d 123 (8th Cir. 1969). See also United States v. Local 53, Asbestos Workers,
on Departments of -Labor, Health and Human Services, Education and Related % 451 F.2d 1236 (5th Cir. 1971). The Division participated as amicus in the landmark
Agencies, Appropriations for 1983 (18 Mar. 1982) {testimony of Robert CO“Y”) _case on this subject, Griggs v. Duke Power Co., 401 U.S. 424 (1971). (The author was

= 90;+Id; 10-Mar. 1982, R Sl m -

part of the team of lawyers that took the case to the Supreme Court on behalf of the
91. See Hearings, U.S. Congress, House of Reps., Comm. on Appropriations, Subcoim.

_private plaintiffs.)
on Departmnents of Lobor, Health and Human Serv;ces, Education and Related 15. . United States v. Jacksonville 'lermmul Co., 451 F.2d 418 (5th Cir. 1871}, cen\
Agencies, Appropriations for 1985 (11 Apr. 1984).

throughout the year.}

»demed sub. nom. Adams v, City of Chicago, 406 U.S. 906 (1872); United States v.
‘Georgid Power Co., 474 F.2d 906 {5th Cir. 1973); United States v. City of Chicago,
549 F.2d 415 (7th Clr 1977}, cert. denied, 434 U.S. 875, .

16. See, for example, United States v. Local 53, cited 'supra note 114 (affirmative
teps must be taken to correct the effects of past discriminatory employment practices).

17: See, for examplé. Albermarle k‘Paper Co. v. Moody, 422 U.S. 405 {1975) (back
pay requnred to achieve the “make whole” objective of tit. VII). Franks v. Bowman
ransp.’ Co., 424 - U.8. 747 (1976) (back pay and retroactlve seniority accorded as
medles] ‘

18.. Umted States v.: Local 86, Tronworkers, 443 F.2d 544 (ch Cir. 1971), cert. denied,
04 U.S. 984; Contractors Ass’n v. Sec'y of Labor, 442 F.2d 159 (3d Cir. 1971), cert.
enied, 404 U.S. 854 (1971)(use of goals and timetables to enforce Exec. Order
0.11246). °

19, Carter v. Ga“agher. 452 F.2d 315 [8th Cir. 1972)(en banc), cert. denied, 406 “
S. 950; Morrow v, Cnsler, 491 F.2d 1053 (5th Cir. 1974] {en banc) cert. denied, -
19 u.s. 895

Thampson V. Sawyer. 678 F.2d ‘257, 293-95 (D.C. Cir. 1982) Ass'n Agams( .
;stmmmanon Inc. v. City of Bridgeport, 647 F.2d 256 (2d Cir. 1981}, cert. denied,
55 U.S. 988 (1982); Chishoim v. U.8. Postal Service, 665 F.2d 482, 498-99 (4th Cir.
981); Davis v. County of Los Angeles, 566 F.2d 1334, 1342-44} (9th Cir. 1977),
acated on other grounds, 440 U.S, 625 (1979); Morgan v. Kerrigan, 530 F.2d 431,
34 (1st'Cir.}, cert. denied, sub. nom. Doherty v. Morgan,426U 5. 935 (1976); NAACP
"“Allen, 493 F.2d 614 (5th Cir. 1974). For cases in the circuit courts filed by the
ustice Department, see United States v. City of Chicago, 549 F.2d 415-(7th Cir),
scert. demed sub nom. Adams v. City ofChacago 434 U.S. 875 {1977); United States

92. See supra note 84.

93. Enforcement, supm note 46 at 76 (table 2). 7

' 94. See supra note 84. See also letter from Donald Elisburg, assistant secretary fo
_employment standards, U.S. Department of Labor, to Arthur S. Flemming, chairman
U.S. Commission on Civil Rights (Sept. 1977). The OFCCP director under Ra
Marshall, President Carter's secretary for labor, was Weldon Rougeau.

95. See Recommendatlons of Administrative Conference of the United States, 40
Féd. Reg. 27962 (1975). -

96. See 41 C.F.R, § 60-1.26 as amended, 42 Fed. Reg. 3454 (1977)
97. See supra note 91 and accompanymg text.

98. 45 Fed. Reg. 86 215 (30 Dec. 1980). - )
99. See 46 Fed. Reg. 42 968 et seq. (1981); 47 Fed. Reg. 17 779 et seq. {1982},
100. See Burbndge supra note 44 at 58, and Enfomement supra note 46 at 77.

"101. See Federal Civil Rights Commatments supra note 85 at 29-34.

102. Memorandum from associate solicitor of Labor, James D. Henry, to Si
Meisinger, acting director, OFCCP, Daily Lab. Rep. No. 60 (1984).

103. Oversight Hearings of the OFCCP, supra note 86 [statement of S. Melsmger
acting director QOFCCP}.

104. See Federal Civil Rights Commitments, supra note 85. .
105. 42 U.S.C § 2000e-6. :
. 106. 42'U.S.C. § 2000e-5(f) (1).
- Co- - 107, See -for-example,-Civil R;ghts -Act-of 1964, tit. VI, 42 U S.C. § 2000d-3. .

108. See for example, Educatlon Amendments of 1972 tit. IX. See also, 45 C. FR
180. 3(6][3]

21. The amendment was introduced in the Senate by Senator Sam Ervm Contmctors
Ass'n'and United States v. Ironworkers were cited by the opponents of the amendments
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C45. Civil Rights Act of 1964, P.L. 88—352 42 US.C. § 2000e-5(d) & {f).(2). -

" 1985, see also Burbridge, Changes in Equal Employment Enforcement: What Enforce-

748 1d at 34&35 chart1. -

. Edward A. Watkins, president, National -Council of EEOC Local #216; American

" EEOC). Slate resigned early in 1984 after charging in an internal EEOC memo that a

-ponent of enforcement. See Wash. Post, '8 Feb. 1984 at 16, col. 1. This criticism. was
" also made during the oversight hearings by EEOC’s employee union representatwe. .

" §5. Award of back. pay 'in.suit under Civil Rights Act of 1964, tlt VII amended by
56. See Afbemarle Paper Co. v. Moody, 422 U.S. 405, 95 5.Ct 2362 45 L.Ed. 2d 280

'[1975)
- 57. See Oversrgh! Hearings, supm note 49.

_59._Indeed,. the House- Comimittee on Governmesit” Operations’ Whlch conducted the

'132. Civil Rights and the Reagar Administration - Employment 'AI'33J’

pubhc sector case in which it was mterested to allow the court to decide the pmprlety
of its doing so if the Justice Department objected. Report by House Committee on
Government Qperations on I:EOC Handhng of Sex Bused Wage D:scnmmauon Dally
Lab. Rep., ] May 1984.

60. Contmllmg Destiny . at the EEOC, Nat'l LJ 43 (30 Jan 1984]
© 61. See Griggs v. Duke Power Co., 401 U. 57424 (1971)

-62. See, for example, United States v. Georgia Power Co., 474 F.2d 906 [5th Cir: |
1973} Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. 1974); Briot - -

v.-Zia Co., 478 F.2d 1200 (10th Cir. 1973); Nance.v. Union Carbide Corp., 397 F.

Supp. 436 (W.D.N.C. 1975). See also-Chi: Tnbune 3 Dec. 1984, § 1 at 17, col 2

63. Chi. Tribune; 3 Dec. 1984, § 1.at 17, col 1.
,64 Id 15 Dec. 1984,§1at8 col 1.
,65 Id., 12 Feb. 1986 §1at12, ‘¢ol. 1

66. Local 28, Sheet Metal Workers v. EEOC 478 U.S. 421, 1068 Ct. 3019 92 L.Ed.2d
- 344 (1986); Local 93, Int'l Ass’n of Fareﬁghters v. City of Cleveland, 478 U 8. 501,
106 $.Ct. 3063, 92 L.Ed. Zd 405 (1986}

~67:7Jet 6(1 1"A'ﬁ§'“1986} :
68. Wash.. Post, 5 Dec. 1983, at AB col. 1. It goes without saymg that the answer to
the question posed by Chairman Thomas was irrelevant to his responsabahtles to
- enforce Title VIl as vigorously as he could.

1935).
42. See supra note 35.

41 Nauonal Labor Relatwns Act. 49 Stat. 449, Title 29 U.S. C .§§ 151-166 [5 Iuly

43. See sources cited supra note 37: Left unchanged by this reorgamzatnon, however
were the enforcement provisions of the non-Title-VII acts involved. Thus EEOC must
adapt its enfofcement procedures to those specified in these statutes

44, The number of authorized positions at EEOC decreased from a- peak of 3 627 in
1979 to 3,127 .in 1983, about the same as in 1982. Thé decrease began under the
Carter administration but the sharpest drop occurred during the first Reagan year. It
was estimated that this same approximate force level continued through 1985. See °
‘Burbridge, The Impact of Changes in Policy on the Federal Equal Employment
Opportumty Effort 39 & 41, chart 3 (Urban Institute discussion paper, 1984).

18. Burbridge, supm note 44 at 39-40 & 43, table 2. For additional data through '

ment Statistics Tell Us Rev. of Black Pol. Econ. 76 (table 2) & 77 (Summer ,1986)
{hereinafter EnforcementI

47. Burbridge, supra note 44 at-43, table 2. _}_k_ﬂ_:_,‘%_m_‘ S ' : __-.V__.W_}_Vﬁ

49, Oversxght Hearings on EEOC Enforcement of Title v, House of Hepresentauves
(26 Oct. 1983) (statements of ]. Nancy Kreiter, research director, Women Employed;

69. See source cited supra note. 0.

" 70. 420p. AttyGen No,21(1961},42 Comp Gen. 692 (1963),F<zrmerv Ph]laden‘phxa
*Elec. Co., 329 F.2d 3 (3d Cir, 1964); Farkas v. Texas Instruments Co.. 375 F.2d 629
{5th Cir."1967); 42 Op. Att'y Gen. 405, 408 (1969); Contractor’s Ass'n of Eastern Pa. -
v.. Secretary of Labor, 442 F.2d 159 (3d Cir. 1971}, cert: denied, 404 U.S. 854; Legal
-"Aid Soc’y v. Brennan, 381 F. Supp. 125 (N.D. Cal. 1974}; United States v. Mississippi
" Power ‘and Light Co., 638 F.2d 899, 250 (Sth Cir. 1981] See m‘so Chrysler Corp v.
Bmwn 441 US 281 (1979) .

- 71, .Exec. Order ‘No. 11246 Part I, §§ 202 204, 3. CFR 1954—65 Comp at 341 342
amended by Exec. Order No:'11375, 3 CF. R. 685 (1966--70 Comp | R

.72. Exed. Order NO 11246, Part Il § 203, 3 C.FR. 1964-65 Comp at 341 & 342
- amended by Exec Order No. 11375, 3 C F.R. {1966-70 Comp.) 686 (1967):,

73. Exec. Order No. 11246 Part IIl § 301 3 CFR 345 (1964—65 Comp] 41 CFR
§ 60-1:4(b), 60-1.5(a)(1974). .

S745 41 CFR. §§ 60—1 -8, 60-1. S(a] (1974) See ulsa Jet 6 [11 Aug 1986)

5. Rehablhtatlon Act of 1973 P.L. 43-112, 87 Stat 358, llt 29 § 701 et seq. (286
- Sept. 1973).

-76., PL 92-540, 86 Stat. 1074 tlt 38 § 101 et. seq (1972 &- 1974) PL 93—508 88 '
Stat 1578, tit. 38 § 219 et seq -

77, See sources clted supra note 37.
78, 41 CFR § 60. 1 40 (1974]

9. 41 C. F R. § 60.2 el seq. (1964) A cnmphance Teview procedure was added in
1974 -

Federation of Government ‘Employees, AFL-CIO; & Donald L. Slate. iormer general
counsel EEQC} [heremafter Oversight Hearings).

50. Burbridge, supra note 44 at 42, 44, (table 3}, 45 & 46. For &ddltlonal data see

Enforcemient, supra note 46. These data and those referred to in the text accompanying
supra notes 46, 47 & 48 were compiled by Women Employed, a Chxcago-based
advocacy group for women, and were cited in Oversight Hearings, supm ‘note 49

51. See OVersxght Hearmgs supra note 49 -testimony of R!chard Seymour for. thev .
Lawyers' Committee for Civil Rights' Under Law.

52. Oversight Hearings, supra note 49 {statement of Donald L Slate, general oounsel

quota system required by Chairman Thomas weakened the charge-processing com. "

Edward Watkms See Burbridge, supra note 44 at 42.

53. Seet EEOC’s Two Part Mission Pulling Its Empfoyees in Opposmg Dlrectlons,
Wash. ‘Post, 12 March 1984; The Federal Page, col. 1. ~- = .

54. Enforcement supm note 46 at 76 {table 2) & 77-79.

EEOA of 1972. See 42 U.S.C. § 2000e & 21 ALR. Fed 472,

FR s 60—1 26 ‘as amended 42 Fed Reg 3454 (1977}

58. W}Hmms v. New Orleans, 729 F. 2d 1554 (5th Cir. 1984)

October 1983 ovemght hearmgs recommended that EEOC file an amlcus brlef in any
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it must enforce. Aside from the comparable worth question, the
laws’ requirements are clear. Unless and until the laws, as interpreted
by the nation’s highest court, change, the department, as the nation’s
chief law enforcer, is obliged to carry out the policies the laws
express. These permit, and in some cases require, affirmative action.
Continued opposition to affirmative action therefore is simply not
law enforcement. .- e T :

Notes

1. See also Bradwell v. Iilinais, 83 U.S. 130, 21 LEd. 442 (1873):

~ . .= == the'civil 1aW, a5 well as nature herself, has always recognized a wide
difference in the respective spheres and destinies of man and woman. Man is or
should be, woman’s protector and defender. The natural and proper timidity
and delicacy which belongs to the female sex evidently unfits it for many of the
occupations of civil life. The constitution of the family organization, which is
founded on the divine ordinande as well as in the nature of things, indicates the
domestic sphere as that which properly belongs to the domain and function of
womanhood. " ) :
The paramount destiny and mission of woman are fo fulfill the noble and
.benign offices of wife and mother. This is the law of the Creator. - :

Concurrence of Mr. Justice Bradley, 83 U.S. at 141; 21 LEd. at 446.
See also Mullep v. Oregon, 208 U.S. 412, 28 5.Ct. 324, 52 L.Ed. 551 (1908). -

2. Civil Rights Act of 1866 § 1,14 Stat. 27, codified as 42 US.C. § 1981.

3. See Johnson v. Railway Express Agency, 421 U.S. 454, 44 L.Ed.2d 295, 95 8. Ct.~
1716 {1975). Indeed, the disinterment of the 1866 act as a remedy for housing

discrimination that occurred in Jones v. Mayer Co., 392 U.S. 409, in 1968 (ch. 5) also .

_ enabled the statute to be used as’a remedy for discrimination against employment,
. 392U.8, at 422, note 78. A ) '

4. The Pendleton Act, also known as thé_ Civil Service Act, 22 Stat. 403, Ch.27 (16
Jan. 1883). The act as codified is in 5 U.5.C. §§ 1101 et seq. - -

5. Van Riper, History of the United States Civil Service 161-62 & 241-42. (1'958)..&1
1913, Wilson wrote, “I would say that I do approve of the segregation that is being
attempted in several of the departments.” {Id. at 242, n. 52.) ~ o

6. U.S. Comm'n on Civil Rights, To Eliminate Employment Discrimination 9.(The .
Federal Civil Rights Enforcement Effort—1974, Vol. 5, 1975) [hereinafter 1975 CRC

Report].
7. 5 U.S.C. §§ 2102, 3304 {1940). i
». 8. Exec. Order No. 8587, 3 C.F.R. 824 {1940}. "
~s-- = 7~ - gl Exec.Order No. 8802, 3 CFR. 234 (Supp. 1941},

* 36. See source cited supra note 19. , L .
. 37. Reorganization Plan No. 1 of 1978, 92 Stat. 3781, 43 Fed. Reg. 19807 (1978); : R

© 39 42 U.S.C. §'200e-5(1)."
. 40. See supra note 35 and accompanying text.

Employment 131

10. Krislov, The Negra in Federal Employment: The Quest for Equal Opportunity -
33-34 (1967). , ) = iy

11. 3 C.F.R. 86 (Supp. 1961]‘
12. P.L. 88-38, 77 Stat. 56, 29 U.8.C. § 206(d) (10 June 1963}.
13. 29 U.S.C. § 206(d){(1)(1870). Co ’

14, P.L. 88-352,78 Stat. 241 (2 July 1964), 42 U.S.C. § 2000a et seq.

15. 42 U.S.C. § 2000e-5(g).

16. Exec. Order No. 11246, 3 C.F.R. 339 (1964-65 Comp.).

17. Exec. Order No. 11375, 3 C.F.R. 684 (Supp. 1967). .

18. Exec. Order No. 11478, 3 C.F.R. 133 (1969). ;

19, Equal Employment Opportunity Act of 1972, P.L. 92-261, 86 Stat. 103, 42 u.s.C
§ 2000e et seq. (24 Mar. 1972). .

20. Id. § 2,42 US.C § 2000e as amended.

21. See source cited supra note 11. o . L
22. Exec.OrderNo. 11246, 3 C.FR. 167 (1965). " o

23. M. Player, Employment Discrimination Law 216 (1980} N

24, Secretary of Labor, The Older American Workers: Age Discrimination in Em-
ployment {1965]. .

25. P.L. 50-202, 81 Stat. 602, 29 U.S.C. §§ 621-634 (15 Dec. 1967).

26. Age Discrimination in Employment Amendments of 1974, P.L. 93-259, 29 U.S.C.
§ 621 et seq., 88 Stat. 74 (enacted 8 Apr. 1974). .

27. Age Discrimination in Employment Amendments of 1978, P.L. 95-256,29 US.C.

‘§ 623 et. seq.. 92 Stat. 189-98 (6 Apr. 1978).

28 P.L.93-112, 87 Stat. 355,29 U.S.C. § 701 et seq. (26 Sept. 1973).
20. 20 U.S.C. § 793, ) ’ S
30. 29 U.SC. § 794,

31, 20 U.S.C. § 791(b).

32. P.L. 90-351, 82 Stat. 208, 42 U,S.C. § 3766 (19 June 1968).

33. P.L. 82-512, 86 Stat. 919—36, § 6701 et seq. See United States v. City of Chicago.
549 F.2d 415 (7th Cir. 1977). ' '

34, P.L. 92-540, 86 Stat.'1074, 38 US.C. § 2011 et seq. {24 Oct. 1972). .

35. P.L.86-352, 78 Stat. 241, specifically, 42 U.S.C. § 2000e—4. 42 US.C. § 2000e-~ U
4(f) contains the powers of the comm’n as established under 42 U.S.C. § 2000e-4{a). :
Legal representation is provided under 42 U.S.C. § 2000e-4{g). o - S

Exec. Qrder No. 12144, 44 Fed. Reg. 37183 {1979},

38. Title VIl of source cited supra note 19; 1975 amends. to 1972 amends., P.L. 83—
608; 1978 amends., P.L. 93—-555. ’ e
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General Reynolds, was that this decision required repeal of The
Executive Order provisions mandating affirmative action goals and-
timetables by government contractors because the goals and time-

tables were not predicated on.prior findings of discrimination.is

.. The case, though, had nothing to. do with the provisions of The -
Executive Order (which, as noted ‘earlier, have been repeatedly =
upheld).’* As he had done with the 1984 decision in Firefighters™ .

. v.'Stotts (the Memphis case that, like Wygant, had disapproved of °

- layoffs that defeated the seniority expectations of white workers),

Reynolds attempted to use a case decided on a very different set of

facts and circumstances to argue that the Supreme. Court had’

eendorsed the department’s position with respect to all race-conscious
relief in hiring and promotion as distinguished from layoffs. The
attempt failed and the department’s position was rebuffed on 2 July

1986, when the Court decided the Cleveland and New-York-cases—

~upholdingthe lower courts’ decrees. The Court ruled that race-
conscious affirmative relief, :whether’ adopted voluntarily to settle a
lawsuit (Local 93, the Cleveland case)' or
* of discrimination (Local 28, the New York case),’ ig ‘appropriate
and need not be limited to the actual victims of discrimindtion when

‘the circumstances warrant relief and the measures adopted are -

carefully tailored to remedy ‘the prior discrimination shown. As a

‘consequence of these decisions, the Justice Department announced -
that it was dropping-its challenge to affirmative action hiring and ..
- promotion in the police and fire departments of Indianapolis ‘and -

-+ -Chicago,**® and génerally abandoned its nationwide effort,—begun

after the Stotts decision-—to require states, counties, and éitiés to -
y.and female hiring -

. repeal their affirmative action plans for minorit

:and advancement in these departments.’

The Justice Department’s opposition to affirmative action g‘éalvsfj ’
continued into the next term of ‘the Supreme Court. In November

1986, the administration opposed affirmative action ' plans in two’
cases. In one case the department renewed its argument {previously
- urged unsuccessfully in the court of appeals) that a one-for-orie,
black-white 'promotion;quota for Alabama state troopers was uncon-

. stitutional, In the second case it argued thata voluntary affirmative -

action plan adopted by'h»CaIiforniacounty road agency to overcome.
- the exclusion of women from jobs-in the agency violated Title VIL.15%-
- . On 25. February 1987-the Court. upheld the one-to-one quota in.

" United States v. ,Pa‘rédi'sle,‘?@vh‘q]'dgng_that' the. Constitution -permits'*

- the ‘imposition of racial quotas. on public employers .with a long

history of racial discrimination.and a record-of resistance to court

‘imposedafter findings -

Empfoyinéﬂt 129

- orders to i‘emedy the situation. On 25 March 1987, in Johnson v,
Santa Clara County Transportation Agency,'®! the Court ruled that
" ‘the voluntary plan-did’ not violate Title VII. The Johnson case
reaffirmed the Court’s earlier decision in Steelworkers v. Weber, 62
*.and extended it to public employers and to sex discrimination. -
_ Finally, prior to the Court's ‘decisions in 1986 and 1987, thic
department had opposed two other affirmative action initiatives of -
a different sort. First was the “set-aside” of a certain percentage of
‘contracts in the construction industry for minority contractors.
) Congress approved a 10 percent set-aside for minority contractors
in the Public Works Employment Act of 1977 and the Supreme
" Court upheld the set-aside over the challenge of white contractors
" in'Fullilove v. Klutznick in 1980.162 Notwithstanding, in March 1984
%, the department filed a brief in a federal court in Atlanta asking that _
——the set-aside prograin in Dade County, Florida, be invalidated.®*
" Second.was the “‘comparable worth” proposal, relating to the pay
of women for work not the same as, but arguably comparab}e in
value to, that done by men, but for which men are better paid:.The
1963 Equal Pay Act was passed to assure equal pay for equal work,
. and under Title VIi sex-based wage -discrimination is fdrbidden. In
* 1981 the Supreme Court ruled that sex-based wage discrimination
:.claims under Title VII need not conform' to the Equa! Pay Act -
 standard, but the Court specifically declined to rule on the compa- -
“rable worth question.'ss Subsequently, a federal appeals court over-
_ turned a district court ruling that had endorsed the concept.!®®

~ SUMMARY

" Just as‘the set-aside question was settled by the Supreme Court in
Klutznick, so too has the question of the propriety -of voluntary.

" affirmative action been settled in° Weber and, more’ recently, in-
“". Johnson. The decisions in the Memphis® Firefighters and. Wygant :
‘cases clearly do not undermine these decisions, or as evidenced by’
" the Court’s rulings in its last two terms, the affirmative action policy
reflected generally in national laws. At most, these cases reflect
another aspect of important national policy also protected under
_law: that of upholding seniority rights when those rights are not. . .
themselves the product of prohibited discrimination. =~ -

' - "The department’s energetic conduct opposing affirmative action, " ‘
-~ as shown clearly by the Court’s decisions, is.at odds with-the laws- —————

Can
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endorsed by the courts. In two of the cases, Williams v. City of New
Orleans' and Bratton v, City of Detroit,**®*promotions of black and
white officers on-a fifty-fifty basis were upheld on appeal despite
the department’s opposition. In the New Orleans case, the depart-
ment’s position was in conflict with that -taken by EEOC, which
eventually voted not to file a brief it had prepared supporting the
affirmative action plan because of pressure from the Justice Depart-
ment.™*® In ‘the Detroit case, the Justice Department sought to
intervene at the appellate stage to challenge the affirmative action

plan and to argue that resolution of the case would affect the attorney -;

general's enforcement authority under Title VII, but the Court of
-Appeals for the Sixth Circuit denied its request noting that “the
Justice Department’s claim in this regard lacks much of the weight
it might otherwise carry given the conflict between the position the
. department has taken here and-that -taken-by rothers- vested  with~
enforcement powers . under Title VII, particularly EEOC.”14 Two
other cases, from Boston and Memphis, concerned the issue of
whether white employees who had greater seniority than blacks
- who had been hired or promoted as a consequence of an affirmative
action plan could be laid off before the blacks to protect the goals -
of the plan. In 1983, the Supreme Court dismissed the Boston case -
as moot despite the Justice Departmennt’s argument to the contrary,4!

but _i'n‘Iune 1984, held in the Memphis case that in the absence of
provisions in the consent decree that established the plan specifically -

directed toward the effects of seniority in layoffs, a court may not
- alter the requirements of an applicable seniority system.2

“Assistant Attorney General Reynolds hailed the decision as “a .5
monumental triumph for civil rights’”and “an exhilarating.decision” '
and announced that the department intended to review and possibly .
challenge all job-discrimination decrees involving the government.

that contained racial preference features for those who were not
“the actual victims-of discrimination.’** Commentators on Rey-
nolds’s expressed views made the point that “he attempted to make
the . . . decision out to be 'something it was not,”1% and that “the
- real problem” is not what the opinion said “but-with what Reynolds
thinks it said,” because he “is in a position to do a good deal of
harm, ., "4 o L ;
Reynolds quickly carried through on his promise by chéllenging
an order similar tothatin Memphisina case filed against Cincinnati’s:
.police department.!4¢_Subsequently;-the department used-the Mem
phis decision to prod approximately fifty cities throughout the nation’
to.abandon affirmative action hiring and promotion plans for their:
—police-and-fire-departments-which-had b6si approved or ordered 1
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court decrges.‘4’ The department also filed suit in the District of
Columbia against the city’s affirmative action program for its fire
department*® and argued against a one-black-for-one-white pro-

. motion plan for the- Alabama State police in a federal appeals .

:-.. court," using the Memphis case as a springboard for challenging
> all affirmative action in government employment.15°

In the next stage of .its challenge to affirmative action in hiring

" and promotions, the department argued, in two cases heard by the

‘Supreme Court in February 1986, against court decrees that had
approved race-conscious relief on behalf of nonwhite workers.1%! In
one case, a federal court endorsed in a consent decree an agreement
by the city of Cleveland and an organization of black and Hispanic
firefighters employed by the city providing for immediate promotions

. on a one-white-to-one-nonwhite basis and subsequent selection of
= candidates for promotion in accordance with specified promotional

goals expressed in terms of percentages. The city entered into the

- agreement because it had a history dating back to 1972 of prior

_judicial findings of race discrimination in its police and fire depart-’
ments. In the other case, a federal court in New York imposed a
- decree on a union and apprenticeship committee found guilty of
“violating Title VII by discriminating against nonwhite workers in
recruitment, selection, training, and admission to the Sheet Metal
- Workers Union. The decree also provided race-conscious relief in
the form of a 29 percent nonwhite membership goal based on the |
percentage of nonwhites in the relevant labor pool. The lawsuit had
. .been preceded by a nearly 10-year effort to correct'the discrimination
. found, and the defendants had been held in contempt for violating
" the court’s order. ~ ' . IR
Then in May 1986, while these cases were pending decision by *
the Supreme Court, the Court decided another affirmative action
_ case (Wygant v. Jackson Board of Education),'s involving a school
_district in Michigan where the school board; under its collective
“bargaining agreement negotiated with its teachers’ union, had agreed
in successive contracts to the layoff of tenured white teachers with
_greater seniority than minority teachers who were retained in order
" to-preserve gains in minority hiring. The Court held that these
" provisions of the contract violated the equal protection clause of the
. Fourteenth Amendment because they had not been adopted to cure
prior racial discrimination by the school board and were not carefully ..
. adapted to remedy such discrimination had it been found. At the
~same time, the Court endorsed the use of affirmative action measures’

in appropriate_situations.153 : , —
The Justice Department’s reaction, through Assistant Attorney
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administration used its power to carry out its responsibility under

the laws forblddmg employment dlscrlmmatlon?

W THE DEPARTMENT S RECORD

In a series of public comments and other actions early in his term,
Assistant Attorney General William Bradford Reynolds set the stage

" for the department’s litigation conduct that followed. In testimony -

before a House of Representatives subcommittee in September 1981,

he stated that the Justice Department will not urge or support in -
any case “the use of quotas or any other numerical or statistical -

formulae designed to provide to non-victims of discrimination
__ preferential treatment based on race, sex, national origin or or religion.”
The department, Congress was told, would confine its requests for

injunctions as_to future conduct, increased recruitment efforts, and -
back pay and retroactive seniority only for identifiable victims of -
discrimination.!?¢ These views were reiterated at a Washington, D.C., .
conference the following month.'?” Again, in September 1981, Rey- -

nolds wrote a letter to the acting EEOC chairman (who had not been
previously consulted) stating that the department “is unable to

conclude at present that there is statutory authority for compelllng .

{the] use [of goals and timetables] in affirmative action plannmg 7128
Copies of the letter were sent to the heads of all federal agencies. In
" October 1981, Reynolds stated in an interview that the equal

employment opportunity requirements under Executive Order No.,
- 11248, as amended, should also be restricted to exclude the setting -
of goals and timetables.'2® Finally, in December 1981, he-announced.

his intention to seek a test case to overturn the Weber decision

_ because he felt it was “wrongly decided.”13 This intention was

reiterated at a conference in January 1982.'%

The net effect of these statements was verbal repudlatmn of the'

legal principles that had evolved over the four decades since

President Roosevelt's first executive order. The touchstone of the
. principles has_been affirmative action measures that, whether un-

dertaken by court order or voluntarily, include members of the

victimized classes protected by law as well as ‘individuals capable

.of being identified in particular instances. The remaining task of the
_Reagan administration’s Justice Department was to carry out the
assistant attorney general’s assertions in specific cases.

In United States v. Vermont,32 the department entered into a
consent. decree that relied-on.recruitment _programs-to-increase the

number of mmorltles and women-in the apphcant pool as the sole

o
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means for accomplishing affirmative action without requiring affirm-

. ative measures in hiring, thus leaving the possibility that despite

the increased presence of minorities and women in the pool, none
would in fact be hired.

In Lidell v. St. Louis Board of Educatlonm [dlscussed m chapter
3), one of the department’s objections to the voluntary metropolitan
desegregation plan involved there was that the agreement established
a goal for the employment of black teachers and administrators in
‘the suburban school districts on the basis of their availability in the
metropolitan area, with specific hiring ratios included to meet the
goal. The plan, however, was flexible specifically stating that failure
to meet the goal could be justified by showmg that the school district

- had_hired. the best_qualified-person.-But the-Justice -Department - - - -

attacked the agreement because it did not require hiring from a race-

" neutral hiring pool. Such an objection is clearly different from the

‘position articulated by Reynolds and acted on in the foregoing case,
that affirmative action recruiting is permissible. Surely, it cannot be

- that recruitment is permissible when it may not result in’ actual
A hiring but not permissible when it may.

In Connecticut v. Teal,® the Department joined the defendant,
the State of Connecticut, in arguing, in a suit alleging the discrimi-
natory effect of a written examination required by a state agency for

- advancement as a supervisor, that plaintiffs had not made out a case -

of discrimination sufficient to require the state to justify the racial

E impact of the test under the standard of Griggs v. Duke Power Co.,,13%

because the “bottom line” of the supervisory promotion process was

-an appropriate racial balance. The Supreme Court, noting that EEOC
. had not joined the department in this argument, rejected it on the

basis of the law as settled in Griggs, holding that discrimination .
against individual employees could not be justified by an employer

. simply because an employer did not discriminate against the class
. as'a whole. What is interesting here is that the department used the .

group-situation as an argument against relief for individuals who
claimed that they were identifiable victims. (In May 1983, however,-

- the department sued the Milwaukee Police Department, challenging
‘the use of an allegedly discriminatory-promotion examination and

asking that the persons who- took "the exam and were denied

promotion_ unfairly be promoted -The suit was filed a year-after-the- - -

Teal decision and did not seek any group relief.)!»
In four cases mvolvmg pohce or ﬁre departments and - party

s




122 Civil Rights and the Reagan Administration

Finally, under Executive Order No. 11246, the attorney general,
upon referral from the Department of Labor (OFCCP)*"* or without
such referral where the Justice Department initiates its own inves.
tigation,1? may sue federal contractors who do not comply with the
order and its implementing regulation. Thus, in addition to its’
responsibility for suits against state and local government units, the
Justice Department retains considerable leverage in the private sector
{along with EEQOC and OFCCP) because of its authority to sue private
program -recipients - and private employers who contract w;th the
.. government. .

- The principal litigating ob)ectlves that characterlzed the ]ustlce-. &
Department’s work prior to the Reagan administration were devel-
opment of a body of case law that would allow affected entities and

__the general public to understand-equal -employment requirements,

- and provision of as effective relief as possible to as large a number
of employment discrimination victims as possible. Cases were
targeted by comparing the representation of minorities in an em- 3
ployer’s work force with their representation in the workforce of the
employer’s geographic location; by industries where discriminatory .
conditions existed; and by employers in industries with particularly
poor statistics as well as notable specific discriminatory practices..
‘When the shift was made to public sector cases after 1972—mainly
against police and fire departments but increasingly against public
utilities and city, county, and some suburban governments—statis-
tical measures again were used to compare the size of a standard’
- metropolitan statistical area {SMSA) with the ratio of minorities and
women employed in the SMSA. Large cities and counties were
‘targeted in much.the same way as large employers, because of the
probable yield from these suits when weighed against the stated
objectives.’*® In the selection of cases, therefore numbers were
important to the expected results.

The results in the cases the Justice Department brought or partxc-
ipated in from the late 1960s to the end of the Carter administration’
not only created a body of law that gave concrete meaning to

- affirmative action as a concept, but alse translated the concept in.
terms of measurable numbers for judging achievement. For example,
cases filed by the Civil Rights Division were amongthe first decisions’
holding that federal law not only forbade overt, purposeful discrim-*
ination but also apparently. neutral practices that perpetuated the’
effects of ‘past discrimination. 14 -The Justice Department also filed
- other.cases condemning the discriminatory use of tests and other.
_—-selecinon criteria:*1?
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The remedial principles requiring positive conduct to counteract
the effects of past discrimination also were formulated in cases filed
by the division"® or -in those in which the division joined as
amicus.’’” As to the use of numerical goals with accompanying
timetables, the division either filed cases that sustamed their use!1®

“or.joined cases filed by others. 118

.Beyond the involvement of the Justice Department, the use of
numerical measures for judging the accomplishment of the goals of
antidiscrimination in employment had been consistently upheld in
a range of settings addressed by court decisions in numerous lawsuits
brought by other litigants before the Reagan years. ‘Every federal

“appellate court that ruled on the issue concluded that, under

appropriate circumstances, goals and timetables may be made a part

.of -a-court’s-remedial order.**® These-decisions accorded with the ~
_apparent congressional consensus reflected -in the defeat of an
" gmendment to the 1972 Title VII amendments that would have

prevented federal agencies and officials from imposing goals and
timetables or.other forms of numerical relief under Title VII or The
Executive Order.1#?

Moreover, the Supreme Court had cIearIy approved the use of

- back pay as a remedy!?? and had ruled that private employers may
“adopt and implement voluntary affirmative action plans using
. numerical goals. In United Steelworkers v. Weber,'?* the Court

rejected a “reverse discrimination” challenge to a voluntary plan
adopted by. the Kaiser Aluminum Company and the steelworkers,

- which established a training program that reserved half of its
- openings for black workers: Characterizing the plan as a temporary’
. measure designed to eliminate racial imbalance, the Court ruled that
* Title VII did not bar efforts to ““voluntarily adopt affirmative action
" plans designed to eliminate conspicuous racial imbalance in tradi-

tionally segregated job categories.”’*?¢ Finally, in a case of notoriety

“equal to Weber, a majority of the justices of the Supreme Court in

_the Bakke case'?s (which involved admission to a medical school’
- and was decided a year before Weber) endorsed the proposition that -
“ affirmative action measures need not be restricted to the so-called

* identifiable victims of discriminatory conduct; race (or sex) may be

-taken into account to correct past inequities.

Such was the course of action taken by the Justice Department :
and-the legal development from litigation undertakesi both within~

and without the department, when the president’s men occupied
the seats .of power at 10th Street and Constitution Avenue in

123

~Washington, D.C” How has the Justice Department under the Reagan
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‘At the same hearings, former labor secretary Raymond Donovan

testified that the large back pay award figure in fiscal 1980 was

unique because there had been an unusually large settlement that -
year. Hence, he argued, the number of settlements was about the
same in 1982 as in 1980,% an assertion belied by the figures.
OFCCP Director Susan Meisinger explained the decline of debar-
ments to zero (before the one debarment in 1986) as resulting from
the legal requirement of an administrative hearing prior to debarment.
She noted, however, that there were 122 recommendations for

debarment pending as of the date of her testimony in 1984.%" And-
well into President Reagan’'s second term, critics other than past.

OFCCP officials continued to take the administration to task for its -

“very weak enforcement . . . in terms of any sanctions being applied.”
They have particularly contrasted the sole contractor debarment
- after-more than-five-years-of-the Reagan -administration-with the 1
debarments that occurred during President Carter’s administration.sz
- Resolution of the conflicts in the testimony of officials, as well as
in the responses of some of them to their critics, is neither possible
nor necessary here. But the inferences that may properly be drawn
from the record certainly lend some credence to the assertions of

weakened enforcement. Former secretary Donovan’s response to the
“decline in back pay awards, for example, does not account for the
differences reflected by the record. Not only did the dollar amounts
of such awards sharply decline, the number of recipients also decined -
from 4,336 in fiscal 1980 t0.496.in fiscal 1984.9 Moreover, although-

" the severity of the debarment sanction has limited ‘its use in the:
past, there were a number of debaxments in the Carter admlmstratlon“
and before.

Because of the relative mfrequency of the debarment, contract

suspension, and cancellation sanctions, it was recommended during-
the Ford administration that these penalties be supplemented by
others.®® Consequently,. regulatlons were adopted in 1977 to permit
administrative orders enjoining contract violations’ and providing
for back pay rather than debarment.®® Use of the back pay remedy:
as an alternative to the more severe sanctions, therefore, is critical
in the overall enforcement scheme. If there are no debarments or’
contract suspensions and ‘cancellations and very few back pa

awards, there is little of significance left in the enforcement program. .
Yet, according to the director’s testimony before the House Appro-
- priations “Committee in- April -1984; more than- 100-‘debarment
. recommendations were pending.®’ Surely, these recommendations,

in cases where cause has been shown, manifest a need for enforce-

s

/.
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ment. And these recommendations do not take into account the

Y large number of cases that have been closed without findings of

cause, commitment letters, or conciliation agreements. How many
of these require administrative sanctions is not known, but it seems

. safe to assume that many do and that such sanctions would have
. ‘been applied if OFCCP enforcement was stronger.

B ATTEMPTED CHANGES IN REGULATIONS

. In DeCéinber 1980, the Carter administration prbposed new regula-
-, tions to consolidate the regulations for Executive Order No. 11246,

section 503 of the Rehabilitation Act of 1973, and section 402 of the
Vietnam- Era Veterans Readjustment Act.®® Soon after President

" Reagan took office, the effective date of the regulations was postponed

and a review of them undertaken. Subsequently, revised regulations

“were..published. in. the. Federal Register.on.25- August 1981, and. . . -
again on 23 April 1982.%¢

Several changes” were proposed to

Nul reduce the scope of coverage i

p raise the threshold dollar amcunts for a written afﬁrmatwe action..

plan )
- ' 0 relax the requirement for an affirmative actlon plan that includes
- goals-and timetables where. “underutlhzatlon of women and mi-
~norities is.shown - .
o permlt contractors employing between 250 and 500 employees to
.\ prepare abbreviated affirmative action plans
‘o allow approval of anaffirmative action plan for a five- -year period

{“extended duration AAP”) rather than for only one year at a time

o eliminate all preaward compliance reviews
.0 provnde back-pay awards only to the 1dent1ﬁable victims of

dlscnmlnatlon :

-.o limit the time period for Wthh such awards can be sought.

" The proposals would alsohave combined minorities and females °
“ for the purpose of a contractor’s utilization analysis of its work force.
~'and would have determined goals for women in the construction

industry on an aggregate rather than trade-by-trade basis.

These proposals prompted extensive public comment, and dis:
approval outweighed support by nearly a three-to-one margin.
Although the proposals had been made initially without consulting
EEQC, the final revisions were submltted for. EEQC review in:

‘February 1983. EEOC commented that some of them {(for example, ‘

the rule that back pay be limited to only identifiable victims and
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and to develop and file a written affirmative action program for eachlv
facility with annual reporting of the results.” The requirements were |

clarified and expanded by subsequent regulations. F ederal contrac-

tors aré also required to.develop affirmative action programs for -

~ women and to remedy the effects of past drscrrmmatlon on incumbent
employees (the “affected class™). Procedures for imposing sanctions
for failure to comply were established.”® With the addition of a back

pay remedy in 1977 as.a formal part of the regulations (although it
had been obtained from contractors previously),®® the hasic aspects

" of the compliance program were in place by 1981 when the new
administration embarked on its mission to change the afﬁrmatrve
action program. \ e

. _Itsmission-was- undertaken in two ways “hy changrng snforcement .

.and by attemptmg aeross-the—board changes in the governmg regu-
lations. . :

n CHANGED'ENFOECEMENT _
The primary OFCCP enforcement tools are as follows:

o, the- four-step compliance review consrstmg of a so-called desk

audlt of a contractor’s affirmative action complrance program an
on-site review of any deficiencies revealed by the audit as well as
of other matiers not revealed, an off-site analysrs of information

uncovered during the oni-site review, and preparatton ef a complrance :

‘ review report as the basis for further action;
o complaint procedures whereby ‘individuals can assert personal

claims of discrimination or breach of a contractor’s affirmative action -

obligation and OFCCP. itself may assert noncompliance with affirm-
- ative action obllgatlons after -a ‘compliance review (snmlar to an

EEQC commlssmner s charge), which-may result i sanctions that

include back pay or retroactive seniority measures (short of the more

serlous debarment or contract Cancellatlon or suspensron remedles]
. -and - .

o references to either EEOC or the justxce Department for }udlcral
enforcement where admlmstratrve enforc:ement is deemed unwork-
-able: 81,

: The effect of thrs enforcement apparatus has been drmrmshed by

. ?the reductionin funding and staff’ during the Reagan admiiistration.

At the time of the 1978 reorganization, funding—and the number of
authorrzed posmone-—mcreased greatly. A levelmg off in 1981,

ﬁseal 1985, there was a declme in real dollars and another small E
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g ‘V reduction in staff.»? Although complaint investigations and compli-
. ance reviews rose ‘between fiscal 1980 and fiscal 1983, the number -
.-of debarments:of ‘contractors fell sharply (from 5 in fiscal 1980 to

zero in fiscal 1982, 1983, and '1984), and so did the amount of back--
pay awards' ($9.3 million in fiscal 1980 to $2.7 million "in fiscal
1984). The number of administrative’ complaints filed also dropped
from 53 in fiscal 1980 to 18 in 1983 (rising to 23 in 1984) with a

low of only 5 in fiscal 1982.53

- Thus, in a pattern similar to that at EEOC the data show mcreased -
activity in investigation and review but considerably less enforce-

"ment during Reagan’s first term and little difference during the
second Whereas almost half of the cases where vrolatrons ‘were._ ... __.._... .

in fiscal 1980, only 30 percent of such cases were closed with such

. agreements by the third quarter of fiscal 1983..The first and only
debarment of a contractor during the Reagan admmrstratron s two
~ terms occurred in 1986; and the number of recipients receiving back

pay dropped sharply from fiscal 1980 (4,336) to the first six months
of fiscal 1985 {211)%* Affected-class cases involving - “incumbent

employees declined from 467 in fiscal 1980 to'222 pending in fiscal
»1982 and declined to 165 pending during the first quarter of fiscal
-'1983. Twenty-six percent of investigations. sustained alleganons of-
* discrimination in fiscal 1980, compared with only 16 percent’in =
*fiscal 19825 A picture of more complaints, rapidly handled, with .

- fewer cause findings, indicates either no investigation or mcomplete _

* ones (unless, of course, there are now so many worthless complalnts

- lodged against so many complying employers] :

“Former OFCCP officials, have so testified andhave pemted to

“ policy innovations that account for -the disparity in.enforcement
- under current and prior administrations. The establishment of quotas

for staff compliance reviews by each mvestrgator plus time restraints,.
was sard to deter enforcement, regardless of the size or complexrty
of ‘the .company or its" degree of preparedness. for the review.

Moreover, enforcement action$ in field offices must be sent for
review to the poorly equlpped national office.?® One official testified
that former OFCCP -Director-Ellen Bergman also instructed regional

admlnlstrators not to accept affirmative action_plans (AAPs)if the .. .

plans set goals beyond those expected from the availability of the
protected population in the area from which the work-force was

drawn 87. even though-such.voluntary- goal—settmg—beyond legal-—
requrrements has been upheld by the U.S. Supreme Court.®® Testi-

mony. by a hlgh Labor Department efﬁcxal refuted this’ assernon a9
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inception, deferred to by the courts as an authoritative interpretation
of Title VIL®2 They use, as the courts do, a statistical measure tg
determine the existénce of adverse impact as evidence of discrimi-
nation that an employer may explain for business reasons. Thomag
expressed “serious reservations’ about the guidelines in December

1984 because of their reliance on statistical measures,® and, in °
testimony before the House Education and Labor Committee, stated -

that he opposed goals, timetables, and quotas for minorities in the
work force.* In February 1986, EEOC announced that it had aban-
doned affirmative action hiring goals and timetables in its settlement

of cases brought against private employers.® In August 1986, after’ i

the Supreme Court in July of that year upheld affirmative action
programs involving goals and timetables,% Chairman Thomas told

---members-of -Congress:.during-a-hearing- that-he- would--drop-his- -
opposition to such measures because “the Court has ruled. . . . That’s -

the law of the land, whether I like it or not.”s” -~ .

As to the more comprehensive concept-of affirmative action that -

requires {beyond goals and timetables) concerted effort to overcome
_past discrimination by “make-whole”” measures retroactive rather -

than merely prospective in nature, however, Thomas has been quoted

as stating that it is just as “insane’ for blacks to expect relief from -

the federal government for years of discrimination as it is to expect

a mugger to nurse his victim back to health, “Ultimately,” he stated,

“the burden of being mugged falls on you. Now you don’t want it

that way, and I don't want it that way. But that’s the way it happens.

... Before affirmative action how did I make it?’® On another
occasion, he expressed his belief that because blacks and other
minorities face so many socioeconomic problems as well as racial
discrimination, that a “neutral” law such as he believes Title VII to
be, is “an improper vehicle for reparation.”s® ’

_ These views apparently were incorporated in the terms of the

General Motors settlement that earmarked approximately.$15 million
for education and skills-development programs for minorities and
women, However laudable that aspect of the settlement may be,

‘however great the need for education and training as a socioeconomic

matter, however accurate the chairman’s description of the broader

.problem, there is nevertheless a role for law to play. Laws, although
not a panacea for all discrimination, when enforced, make other -
- solutions not only possible; but-workable.- The nation made -this

assumption when it enacted Title VII in 1964 and ‘created EEOC,
and when it amended the statute in 1972 to grant the agency
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woﬁice of Federal Contract Compliance Programs

~Présidéntial authority to issueé executive.orders. banning fedg;al
‘contractor discrimination and to use various affirmative action

measures to enforce the ban including quotas {percentage of the

work force}, numerical goals, and timetables for achieving them,

have been repeatedly upheld by numerous court decisions and legal

opinions, including that of President Nixon’s attorney general before
esident Reagan was elected.” * o

P‘rThe heart of the contract compliance program 1s Executive Order

‘No. 11246 as amended by Executive Order No. }1375, and .their
impl’ementing regulations. In every nonexempt supply or construc-

tion contract (exemptions are based primarily on the relatively small

doilar"amount-involved} similar to Title VII's exemption for busi-

nesses with fewer than 15 employees}, standard form cl'auseis'impose
the basic obligation not to discriminate against minorities and

" fernales and to take affirmative action to employ them (the equal-
- opportunity clause}.”*

Similar guarantees must be obtained by government contxacﬁgrs
from their subcontractors.”? Construction contractors .who are in-
volved in a project assisted by a federal grant, loan, insurance or

-guarantee must also include an equal opportunity clause.” The

equal opportunity clause requires the contract?r {when uset_:l. tt}e
term also includes a subcontractor) to certify that it does not mamtfnn
segregated facilities or permit its employee§ to work at any Ioca‘tlon‘
it controls where such facilities are mamtamed.“' '

Similar obligations are imposed in the regulations applicable to
_handicapped workers and disabled Vietnam era veterans as a con;
sequence of the expansion in June 1875 of the responsibilities o

. the Office of Federal Contract Compliance for enforcement of seci%on
" 503 of the Rehabilitation Act of 1973, as amended,”® and section

402 of of the Vietnam Era Veterans’ Readjustment Assistance Act.”® -

With this additional responsibility, the office was reorganized and
renamed the Office of Federal Contract Compliance Programs (OFCCP)..

. Subsequently, all contract compliance responsibility that had been

assigned to other agencies and departments in theAexecu'tivg? branch
was consolidated in OFCCP in 1978 pursuant to Reorganization Plan
‘No.1.7 T - :

" -~ Before President Reagan assumed office, regulations were issued _

to implement the affirmative action obligation. The first fegu}ations, .
issued in 1968, required contractors to evaluate the minority rep-

expanded-enforcement-authority:

€

resentation (or utilization) of their work-force-in-all-job_categories
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pay for equal work” staridard.s® As noted, the sharpest falloff in
litigation activity was in the area Congress had determined that
action was most needed—the pattern-or-practice or systemic cases—

- designed to affect large employers and broad areas of discrimination.

Because the stated policy of the administration is to pursue only
the claims of ““identifiable victims” of discrimination, a decreased
emphasis on pattem-or—pracnce or class-action lawsuits is not sur-
prising.

In the first year of Reagan’s second term, EEOC litigation activity
increased somewhat over the earlier years. The staff of the general
counsel recommended 708 cases for litigation, a significant increase
over the previous year, 1984, when only 276 cases were recom-
mended. And 286 cases were actually filed in.court, a marked
increase from the two previous years, when only 136 and 226,

respectively, were filed, but still less than the_number filed.in 198l. ..

Available evidence again suggests, however, that the increase in
recommendations and actual filings is still not in the systemic or
class-action cases, but in cases involving individual charges by the

-so-called actual victims of discrimination.

. Beyond numbers and kind of litigation, there is the questlon of
the conduct of the litigation pursued. In a highly publicized settle-
ment of a discrimination suit against General Motors in' October
1983, trumpeted by EEOC as the largest of its kind in history {in
which GM agreed to pay $42 million), EEOC settled without requiring
that back pay be provided to members of the classes—minorities”

“and women. Back pay is a remedy specifically nfentioned in Title
“VII whenever a court orders relief after a finding of discrimination,%

a remedy which the Supreme Court has characterized as in keeping
with the “make whole” objective of the act.5® Of course, the GM

“settlement did not involve such a finding, so technically the consént.
: agreement need not have included such a provision. However, EEQC,

as the principal organ of Title VII enforcement, was and is% expected
to take the initiative in carrying out the policy manifested in Title
VII rather than to acquiesce in a settlement apparently subverswe
to that policy. .

The General Motors, settlement dld include other pr0v151ons-—
specifically, goals and. tlmetables for implementation—that the pres-
ident and his Justice Department have opposed as unwarranted
preferential treatment. To this extent, the EEOC record can be seen 3

_.in shades of gray not possible in the case of the Justice Department.

That shadmg is also seen in the EEOC’s effort in April 1984 to file
an amicus curiae brief in Williams v. New Or]ecms,58 a case involving
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discrimination in that city’s police department, in an effort to'support
a plan of goals and timetables the Justice Department opposed. The
Justice Department eventudlly prevailed upon the EEOC not to file
the brief and intervened to challenge the plan, a challenge that

ultimately failed. Subsequently, Chairman Thomas stated that he
" did not believe that the EEOC has the authority to file such briefs

in public sector cases, the domain of the Justice Department smce
the 1972 amendments to Title VIL :
The disturbing:aspects of this assertion are the capltulatlon to the

_Justice Department and its encroachment on EEOC’s independence.

Filing of an amicus brief requires only the permissién of the parties
to a lawsuit, or the court. Although Thomas may be correct regarding
EEOC’s mablhty to intervene formally as a party—because it is the
Justice Department that is authorized to seek a remedy against local’
governments,—an amicus filing is another matter. The problem here.. .
obviously was the position taken by the Justice Department and the »
eventual concurrence with it by EEQC.%® L
In another example, EEOC also attempted to carry out its respon-
sibilities for federal agency enforcement directly against the Justice
Department by insisting that the department, like every other federal
department, submit its detailed employment figures and practices
relating to women and minorities to EEQOC. In September 1983, the .
Justice’ Department for the second time submitted departmental

.employment data to EEOC that did not include numerical goals as
“required. The department, of course, is philosophically opposed to.
" such goals despite their endorsement by the courts (see. discussion .

below). Nothwithstanding, EEOC rejected the data, at that point -
taking a different view of its duties. Chairman Thomas was quoted

“as saying that the goals were necessary “for me to do the job Congress -

requires me to do.”’s%
Thomas subsequently adopted the Justice Department’s posmon
in EEOC’s .pursuit of litigation, however, thus further contributing

- to the gray picture of EEOC enforcement. He endorsed the effort of

several administration agencies—the Office of Personnel Manage-.
ment, the Commission on Civil Rights, and the Justice Department—
to change EEOC’s guidelines for employee selection and retention -
by private employers. The guidelines, which EEOC had adopted in
1978, state that any employee test or selection procedure in hiring,

. promotion, transfer, or dismissal, with an adverse impact on racial
. .and ethnic minorities and women, is discriminatory unless justified. .

by business necessity. These guidelines reflect the prevailing law as.

' announced by the Supreme Court.® They also have been, from thelr
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has decreased. At the same time, the number of settlements ha
" fallen but the number of no-reasonable-cause determinations has.
risen.. And the time. commltted to processing the cases has in- .
creased. 6
The largest number of ciosures apparently resulting from the rapid.
“charge process occurred during Chairman Thomas’s first.year at
EEOC’s helm, fiscal 1983, after a decline during the previous fiscal
‘year when EEOC.was essentially under caretaker leadership.+
Combined with the data on decrease in the backlog of cases, these
ﬁgures suggest that EEOC perhaps has been efficient both in respond-
ing to new charges and in disposing of eld ones. In the latter instance,
though, this could mean that the cases -were just too stale, the
problem had been resolved without EEOC. intervention, or the
charging parties’ circumstances had changed, making intervention
unnecessary or unwarranted. As far as new charges are concerned,
it is possible to conclude from the data either that the agency has.
‘been quite successful-under its’ méthods, or that it has been very
unsuccessful -(the decrease-in the number of settiements might
suggest this), or that it has emphasized speed of process at the cost.
of appropriate results.-Moreover, an increase in the number of no-,
reasonable-cause findings might mean that a large number of frivo-.
_ lous charges were filed or that the agéncy’s investigative methods:
. were less than vigorous. The increase in the time commxtted to |
process could mean thoroughness or inefficiency. :
The interpretation of the data ultimately depends on one’s per-:
spective on what it is important for the agency to do—a matter of .
emphasis. Because staff overall has been reduced and funding cut’
{in terms of real as opposed to nominal dollars)®® it is clear here, as-
throughout the civil rights agency enforcement process, that there.
are limits on what can be accomplished. ‘Although the data can b
said to suggest less than vigorous enforcement, even within these:
limits,*® so sweeping a judgment regarding EEQC’s charge-processing ;
activities is unwarranted without knowledge of the cases concerned
As for litigation, again the data are susceptible to varying inte
pretations. The number of cases EEOC has taken to court has declined *
visibly from the Carter years. The largest declines occurred during:
the first years of the Reagan administration. The number of filings,
has increased since then but still is considérably smaller than in th
previous administration. The sharpest decline initially was in the;
so-called systemic or pattern-or-practice cases, which fell from 6
_in fiscal 1980 to 0 in fiscal 1982 and then increased tg 10 in fisca
,1983 The number of -EEOC amitus brlefs also declmed sharpl
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“during that period {from 75 in ﬁscal 1980 to 28 in fiscal 1983, a

decline of 62.7 percent).50

Explanations for the decline include, of course, the usual one of

attorney ‘staff reduction.s! Because responsibility for litigation rests

primarily with the Office of the General Counsel (with EEOC approval

‘of the cases selected for litigation), clearly reduction of the number

of attorneys in that office would have some effect on the agency’s

ability to litigate. But because the general counsel’s staff relies on
- information developed during the charge-processing activity and on

the recommendations of the investigatory staff of cases with litigation
potential, determinations made during this enforcement phase also
clearly influence the extent of litigation activity. If, as asserted by a
former EEOC general counsel,3? there has been an increased emphasis

on the closure of cases, with a concomitant commitment to close

cases without fully. exploring-whether reasonable Caiise exists for
the charge made, the number of cases recommended for court
enforcement would also fall.

As to the first' possible explanation, reduction in staff support (at
least without other offsetting measures) inevitably cripples needed
enforcement and can ‘properly be taken as a sign of lessened,

cominitment. As to- the second possible explanation, although -a
blanket condemnation based.on the charge-processing data alone

may not be warranted, there can be no doubt that a policy that. -

emphasizes speed of closure without making arational determination
about the validity  of the charge ‘is-inappropriate. Performance

‘standards- that sacrifice proper investigatiori coupled with staff

reductions, limit the agency’s ability to use-its most effective

. enforcement weapon—litigation. As noted in the previous chapter:

with respect to a similar reduction in Justice Department pattern-
or-practice filings against housing discrimination, it is unlikely that
the sharp decline in the number of cases taken to court in the early -
years of President Reagan’s first administration reﬂected a smular
decline in employment discrimination. .

- A more likely explanation is that the admxmstratlon has been
unwilling to recognize the need, and there is ample evidence of

this. For example, Michael J. Connally, who served as EEOC general

counsel from November 1981 to September 1982, apparently re-- .
peatedly turned down cases recommended to him by staff in EEOC
regional offices. He was also reported to have expressed some
antipathy toward class-action suits charging age discriniination and
those claiming that women s pay should be ;udged by a standard of
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the Department of Labor which is respansﬂ)le for enfercmg th
obligations of federal contractors®
o the Department of Justice which is responsﬂ)le for litigation against.
state and local governments®® (and which may also intervene i

lawsuits initiated by pnvate mdlwdaals who are members of the A‘
protected classes).®®

THE REAGAN RECORD IN EMPLOYMENT

The major institutions that.deal with the issue of discrimination in
“employment are the Equal Employment Opportunity Commission,

the Office of Federal Contract Compliance Programs, and the Justxce
Department

quml Employmem Opportumty Commission

The Equal Employment Opportunity Commission (EEOC) is com-
posed of five commissioners appointed by the president and con-
firmed by the Senate:*® From its inception, EEQC’s mission has been
to lead the federal government’s antidiscrimination effort in the -

~ private sector. It was hampered originally by Congress’s failure to |
grant it “cease-and-desist”” authority similar to that granted to the
National Labor Relations Board under the National Labor Relations
Act passed in the 1930s to curb. “unfair labor practice(s)”’ of

- ~employers and unions relating to the collective bargaining process.s!
Instead, the less effective remedy chosen merely authorized the
EEOC to investigate and attempt conciliation of charges of discrim-
“ination filed by individuals (either on' their.own behalf or as
representatives of a class) or by one of the commissioners (commis-
sioner's charge}.2 = .
The 1972 amendments to the act again refused to grant cease -and- -
desist powers but did authorize the EEQC to sue in the federal courts
and to intervene in suits brought by private parties. The EEQC's |
jurisdiction was further increased during the Carter administration
by transfer of enforcement authority for the Equal Pay. Act: the Age :
Discrimination in Employment Act; section 717 of Title VI (added
in 1972 to protect federal employees); section 501 of the Rehabili-
-tation.Act (regarding federal employment of the handicapped), and !
the_Fair Labor :Standards' Act’ Amendments of 1974, as amended
(pmhlbltmg age discrimination in federal employment) %3 In short,

‘ Employment 109

‘the EEOC’s broad responsxbxhty is to curb prohlbated employment
 discrimination by both administrative and judicial action in all areas
affecting employees in the private sector and the federal government
(except federal contractors, which is discussed in the next.section).
The EEOC has approximately thirty-one hundred employees in
addition to the five commissioners.* Its current chairman is Clarence
.Thomas, a black Republican lawyer from Savannah, Georgia. He
"was the assistant secretary for civil rights in the Department of
Education before becoming EEQC chairman in May 1983. The EEOC
record under Thomas's leadership defies description as either clearly
 progressive or ¢learly retrogressive. Perhaps the record reflects no
_more than a change in emphasis from that of the prior administration,
but a change in philosophy is apparent as well. As noted, EEOC’s
main enforcement tasks are the processing of charges. of-discrimi--
nation -in an-effort to Tesolve them administratively if possible
(including the referral of charges to state or local agencies as provzded
in the statute), and litigation pursuant to charges filed in pattern-or-
* practice cases.®® A third important EEOC function, in accordance

I

that of coordinating the equal opportunity efforts of other agencies,
“including development of uniform definitions of dlscrxmmatmn, 7
* and standards and procedures for enforcement. :

. In the case of charge processing, it can be argued, that a shift in-
. emphasis has occurred rather than'an actual decline in enforcement
" activity. The system adopted under President Jimmy Carter's EEOC

Chairwoman, Eleanor Holmes Norton, consmted of three major
components:

o a rapid charge processmg system that focuses on qmck settlement
of individual complaints through a face-to-face fact-ﬁndmg confer~
ence -

o a backlog charge pmcessmg system d951gned to make inroads on
the large number of charges that had accumulated over several years,
again to facilitate the settling of such cases quwkly by narrowing
the scape of the charge

0 a systemic program to determine whether reasonable cause existed
for the charge and whether litigation should be undertaken on a
basis broader than mere resolution of the charging parties’ com- ~

The number of cases EEOC has closed since 1980, the last year of
the Carter administration, hvasémcreasedr and-the-backlog-ofcases

with its increased responsibilities after the 1978 reorganization, is -

plaints—that is, because of patterns or ‘practices of discrlmmatmn o
. by significant offenders such as-large nationwide companies.
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i presented throughout the
. ;?iilucracy‘ Accm:dmgly, Congress enacted the 1972 Ame
t i e'VH, extending to federal employees the basic prote
O private sector employees under the 1964 act.’® At th
sFate and .local governments, their agencies,

SITS'}‘;Vere made subject to Title VII 20

third major thrust of nati i ‘

A third major ¢ tional policy against emplor
:ihnsc?rénnatlon’ is directed toward employers who do busir}:égz?jg:
e tederal government. Although these emplovers are subjectlto'
erztl government has continued to use its power

ent’s procurement process to requi
! quire governm

;:(c::l::ztc{rsigo desist flrom' employment discrimination. Presid::::
—onnedy.s 1961 executive-order* establishied specific sanctions for:
of e(;cisting contracts and the de.’
‘ resident Johnson later made the-
?c?;:r:;e;ry 'of labor ra{thgr than a presidential committee responsig;g
o uring, ({omplnance, and again required contractors to tak
rn}atlve action to ensure equal opportunity. 5
In its last stages, the evol ;

ndments t§
ctions given
e same time
and political ‘subdiy;:

quiring federal intervention.zs Consequently
Age Dlscrlmlnation in Employment Act of 196725 w

as passed pro-

8ov ] orcement arm, but the su
gi ;Zfé:scti Ifto C(}O(Sielt)}: track those in title VII that it is clear that-
‘ ended the new-.act to be interpreted and ied i
much the same way. Later am [ the act broshrss in
. endments of the act broadened it.
. Coverage to include states, their politi i ivisions, and. the
ooral yonpnctude » heir political subdivisions, and the
,*® and t
sovanty | ‘exten‘ded the plfotected age group to age
Employment _discrimina ‘

Proscribed I : tion- against “haridicapped” persons w
proscribed by the Rehabilitation Act of 1973 2 S?actioﬁ %?i?fﬁ:

29 3
act?® requires that any contract for procurement by federal agencies

two years later, the -
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in excess of $2,500 contain a provision that the employer will “take
offirmative action to employ and advance qualified individuals.
despite their handicap.” Administration is by the Labor Department
as in the case of the executive order relating to federal procurement.
Section 504% bans handicap discrimination in federally assisted
programs. It, like Title IX (see chapter 4), is applicable to employment
discrimination in these programs. {Title VI also forbids discrimi-
pation in federally assisted programs that provide employment.)
The Department of Health and Human Services administers this’
section. Section 501(b)** imposes an “affirmative action’ obligation

-in the federal hiring process congruent with that imposed on
. contractors and the federal government. -

In addition to this effort t¢ create a unified structure of major

] statutes and regulations, there are shards of federal law elsewhere, .. . ...

all requiring some measure of enforcement by the executive branch.

They complete a network of federal law designed to vanquish, to
- the extent that mere written rules can, the continuation of discrim-
* ination in employment. They include :

o the;’Omnibus Crime Control and Safe Streets Act, which prohibits
discrimination in employment on the basis of race, national origin,
sex, or religion in the administration of law enforcement programs

.financed by thé act®2.

. the State and Local Fiscal Assistance Act of 1972, which applies
to state and local government programs funded by the federal
government and permits termination of such aid when Title VII .
violations are established?? o ‘

o the Vietnam Era Veterans Readjustment Act,* which imposes an

-affirmative action obligation on federal government contractors to
- hire and promote disabled veterans consonant with their obligation

respecting minorities and women.

- This extensive network of federal employment law requires a
course of action 'to maximize employment opportunities for the
protected classes in order to prevent nullification of the commands
of national law. Enforcement résponsibility is shared among

o the Equal Employment Opportunity Commission (EEOC), which-
was established .under. Title VII of the 1964 Act® to provide an
administrative remedy for private employment discrimination with..

- expanded powers pursuant to the 1972 amendments to seek a judicial =

' remedy as well®® . . -
z-the-Office-of-Federal-Contract-Gompliance-Programs-(OFCCP}-in
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* In 'the late nineteenth century,

* consider women who had been certified as qualified by the Gjvi

T o e O S

- employees provided there was no discriminatio
..race, color, or creed.”

* racial, ethnic,

“afid 1946, when it was abolished
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‘ EVOLUTION OF FEDERAL'LAW TO COMBAT EMPLOYMEN

" DISCRIMINATION; THE EXECUTIVE'S ROLE

In 1866, after the T}lirfeenth Amendment had abolished slavew

Congress passed the nation’s first civil rights bill {chapter 1), The:

bill responded to the most obvious disability of the slave system
the inability of the slave either to decide whether or for wh
work and to be paid for working—by declaring that the former
or their descendants had the “same right”
citizens.? However, not unti} 1975

declared usable as a remedy against employment discrimination,
In 1883 Congress passed legislation e i

slav

Wilson to' the Department of the T

women were employed almos!
by statute at one-half those paid
d appointing officers to refuse to

exclusively as clerks at salaries set
to men. A merit system rule allowe

Service Commission.® Prior to 1940, black employment in the federal
service was primarily in custodial and similar low-paying jobs.

In 1940, Congress tobk the first step to eliminate discrimination
in federal employment by passage .of the Ramspeck ‘Act, which
authorized the president to modify pay standards for government

n on the basis of

Just 19 days earlief, President Franklin
Roosevelt issued the first of ‘a series of executive orders banning
: or religious discrimination in federal employment.®
In 1941, a Fair Employment Practices Committee (FEPC) was estab-
lished by executive order.® Although the committee was authorized
to investigate discrimination complaints, during the first two years
of its existence it abdicated this responsibility to the Civil Service
Commission, which rarely made a finding of discrimination. By’
1943, the committee began to act independently, but-hetween 194

» it found discrimination in only’

om o

to contract as white
‘was this language judicially’s
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2 ennedy promulgated Executive Order No. 19925.“ e§ta})lisl'1ing ;]he
S5 sustained national policy against employmer.xt dlscnmmatmfn t ?t
ntinues to the present. The order estab'hshe{i the President 3
Committee on Equal Enmiployment Opportunity with an announce

emphasis on affirmative action rather than merely nondxscnmmatmg
respecting individual complaints. Two years Iat?r Congriess pass_e;h
the Equal Pay Act,*? requiring that wormen receive equa pay‘b‘f\il't ’
en-for equal work {defined as “equal skill, effo.rt.and’ responsibi lhy
and . . . performed under similar workir{g cqndltlons JRER (¢ was tlle
first legislation proscribing sex discrimination and was especmdy
otable because it applied to the private sector. President Kennehy
ived to sign the act but it was President Lyndon B. Johnson who

igned the Civil Rights Act of 1964, the most sweeping commitment
ﬁllilcllzdtt};ethe ‘peogple of the United State§ t}.lro’ugh. the}r electefi
-representatives to eradicate employment discrimination m»the. pri-
r. . ’

Y,aélen?gfé:méﬁt of the Civil Rights Act’s Title VII, w'hfch ‘outlaws
mployment discrimination, has . prompted much litigation an

cdebate—a reflection of the far-reaching nature of the: employmeﬁlt
% discrimination problem as well as the deep-sgated resistance to the
aw’s goals. It makes illegal a wide array of “unlawful employment

“sation; and other employment conditions. on _the basis of race, color,
‘religion, sex, or national origin. It gpplles {o employers (?f'ls or
more persons}, labor unions, apprentice programs, and emp oy{nen:
;agencies. Exceptions are made for certain bon'a fide occupat{ona
reasons related to sex or religion (but not race). With th(?se'z excefptlons,
. members of the protected classes may seek both administrative and

§

remedy is sought, either by aggrieved parties or by the responsible
. government agency, and a violation is established, a court may not

3 Y R . ¥ 1118

.. may be appropriate . . . {emphasis supplied].

. fIIS: 196512: President johnson by executive order transferred'federal
-equal employment responsibility from the President’s Committee on.

“Sex-discrimination, not included in any previous execupve order
(l;ut now twice the subject of legislation],wefs banned in federal
employment_in_1967.'7 In_19689,.President:-Richard-M. Nixon-by-
‘executive order required each federal agency to develop an affirm-

Fifteen years after abolition of the FEPC, in 1961 President John

‘practices”—discriminatory hiring, promotion, and firing; compen-.

judicial remedies for the discrimination prohibited. When a judicial

nly. “enjoin the respbndgnt from engaging in Slll(:h l{nla\a{h{l em-’
ployment practice” but may also “order such affirmative action as-

Equal Employment Opportunity to the Civil Service Commission.® .. _.
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Chapter Six
: EMPLOYMENT.

The preceding chapter described the interlocking character of dis-
crimination in education, housing, and employment as a *“‘vicious
~triangle.” The-description-is-as deliberate-as it is-accurate, because _.
throughout our nation’s history, deliberate conduct has characterized
.employment discrimination. Because the effects of that conduct are
substantial, equally deliberate conduct is necessary to eradicate
those effects.. The discussion in this chapter concludes that the
Reagan administration has not responded to the need in light of the
‘contiriuing nature of the problem, the federal government’s role in
‘compounding it (as in housing discrimination), and the law enforce-
“ment Tesponsibilities subsequently imposed by law on the govern-
‘ment to assist in eradicating those effects. T o :
 The seminal cause of the problem of employment discrimination
for black-Americans was, of course, slavery—the institutional par-
,adigm of work without pay, power, or prestige the normal goals of
.the workplace.  The consequences of slavery endured long after
“formal abolition in the form of racial discrimination in both the. .
_public and ‘private sectors. Discrimination limited most blacks to
“menial jobs, and confined those who were educated or otherwise
ained to service or professional roles within the black community.
.The experience of -other nonwhites was similar. For women the
discrimination resulted from beliefs about their roles as homemakers.
-and mothers and their physical characteristics.* " ) T
‘Labor market discrimination for blacks, other minorities, and
women extended well into this century when the federal government
“began its efforts to counteract some of these conditions through
egislation, regulafion, and court decisions contemplating executive

ction. Tracing the-evolution of those efforts defines the executive’s. . ..

responsibilities and provides the backdrop for focus on the Reagan
-‘administration’s approach to them. . ' e
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--6.- Public-Papers-of the Presiderits of the United “States, Dwight D. E‘iser.nh'o'r;/e-r‘SHv

rights laws and tried to advance enforcement by measures that would

allow subordinate government officials to do their jobs more effi

. ciently and effectively. There was no sustained delivery of a vocal,
* highly visible public message under Carter as there had been with -

Lyndon Johnson, his last Democratic predecessor, but the Carter

.administration fully supported the goals of the civil rights laws that

had been passed and the remedies the courts had endorsed to carry
out those goals. Carter also gave full support to administration
officials with specific civil rights enforcement responsibilities, par-
ticularly the Justice Department, and showed a clear willingness to
appoint persons who ‘understood and were sympathetic to those
goals. - R ; o o
~ This was the atmosphere that prevailed in the executive branch
in January 1981 when Ronald Reagan entered the White House. And

- although the record of all the administrations from Eisenhower's to’
_ Carter’s. supports .assertions -about- the -greater relative vigor with

which Democratic administrations have championed .civil rights

" .enforcement, the record of none of them (including that of Richard
Nixon) manifested a tendency to subvert in any fundamental way :

" the protective goals of civil rights laws that had evolved over nearly
‘three decades of concerted and painful effort in response to a history '
with even greater pain. It was this record and  this history that -
confronted the Reagan administration with the opportunity to make .

history by its record. That record is the subject of the ensuing
chapters. - : R ’ ‘ i
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mission (EEOC), established under the 1964 Civil Rights Act an

chaired for the first time by a black woman, Eleanor Holmes Norton

Transferred to EEOC were all duties relating to equal
ment; enforcement of the ban on age discrimination

.in federal government employment;
for coordination of the equal emplo
panied by the appropriate transfer

to enforce Executive Order No. 11246, the government’s contractual
program, was reorganized and became the Office of Federal Contrac

Compliance Programs. In addition, a civil rights unit was created in

-the Office of Management and Budget (OMB) to monitor civil rights

enforcement and to advise the OMB director on the funding and

management resources needed for effective-enforcement, abviously
" a related concern. And during the last few months of the adminis-
an executive order giving the attorney. )
general authority to enforce all federal laws mandating nondiscrim-

ination in the provision of federal financial assistance and making -

the Justice Department the agency responsible for coordinating the
* enforcement of these provisions by all agencies. The order was seen-

tration, President Carter signed-

by the president as “an important step toward a comprehensive,
coherent approach to the goal of distributing federal aid on a
nondiscriminatory basis,” which would give the Department of

Justice the leadership role in this area equivalent to that of the EEQC -

“in employment.s3'. = © C . -

Of equal or perhaps even greater importance than this-“‘manage-
ment systems” approach with its stated goal of efficiency and
comprehensiveness were the appointments made by President Carter,
particularly ‘at the Justice Department. Largely because of these
appointments, which represented a clear presidential direction that

the civil rights laws were

. enforcement responsibilities seriousl

black activist civil ‘rights lawyer, Drew Days III, as the assistant

‘attorney general for civil rights. As head of the Civil Rights Division, -

Days—backed fully by a southerner as attorney general, Griffin Bell,
who had been appointed to the federal bench by Kennedy—seized -
. the leadership reins ‘at the Justice -Department -with innovative

-+ 7" “lawsuits designed to carry out the affirmative action goals of federal

law in housing (exclusionary zZoning cases), voting (cases involving

and discrimi
nation against the handicapped; enforcement of nondiscrimination
and the overall responsibility
yment apportunity effort accom.

of budget, personnel, and files,
The Office of Federal Contract Compliance, which had been created

to' be vigorously enforced, the Justice -
- Department under Carter hecame known as one that took its law )
y without reference to political

considerations. The ground-breaking appointment was that of a.
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d tion, and back-pay class relief) and education (busing and otht‘er‘
"mandatory pupil reassignment requirements). Carter suppor?ed l’ns. »
‘]ustiée Department’s civil rights enforcement program, which in-
c¢luded encouraging the courts to make new laws to proylde remedies
‘desi vercome past discrimination. L o
;delszig?:?n;?kz to ‘the }I)Jeadership Conferex}ce on Civil Rights (a
consortium of civil rights activist groups) in Janl{ary 1980, Carter

. stated that in the first three vears of his administration, more blacks, ]
. women, and Hispanics had been appointed to the federal courts
than in all the previous administrations combined. He noted‘thata—
28 of the 32 women then sérving on the federal b?nch had‘ been .
- appointed by him. He noted that when he was sworn in as president,
" -not one woman was a U.S. attorney. The final Carter record shows .
~that 14 percent of hisjudicial appeintments were blaclfs, 14 percent .
were women and just under 7 percent wek:e I-'h?pamc.s‘* {Truman
- appointed the first blacks' to the fede}jal judiciary, and Lyndop
’ Johnson appointed the first black justice to thg Supreme Court,
.. Thurgood Marshall.) Other pathbreaking appointments made by
.- President Carter were. those of Andrew Young, the first vbI‘acfk’
- dppointed as.U.S. ambassador to-the Uni‘ted‘ Nations, and .Patnma
.. Harris, the first black woman cabinet appointment: (In his 1979
State of the Union Address, Carter also noted his ap'pou}tment.of .
another woman to head a.cabinet department—later in his admly-,
[istration, there was a third—and the appointment of women in
-approximately 20 percent of the senior posts throughouﬁ the govern-
. ment, many in areas where no woman previously had served.) ‘
" Carter also sought to advance women’s rights through §upport of
the Equal Rights Amendment. But despite the ex'tensxon .of th.e
2 deadline for ratification to 30 June 1982, accomplished with his
.. administration’s efforts, the amendrent was not ratified. Carter also
~supported and signed the Pregnancy Disability Al:nﬁandrpents Act of

" *1978,55 which amended Title VI of the 1964 Civil Rights Act to ‘
" include pregnancy within the definition of “sex” as.a prohibited ~..
‘category of employment discrimination (over?u rning a U.S. Supreme
- "Court opinion that had ruled otherwise).5® Finally, F]arter proposed

strengthening the Fair Housing Act of 1968 })y urging that the law
- be amended to give -the responsible administering agency, the )
" Department of Housing and Ur})an~Dex{g[opment:,enfo_r_cpment»ppw:,‘ e
- ers by authorizing it fo issue “cease and desist” orders against
_violations of the act. {This proposal never passed Congress.) o
L Overall, Carter took ‘serious_ly_his,,'responsibilities-toV enforce—mvﬂ---;’

R
t



http:Hispanic.54
http:employment.53

. to Congress to limit busing and |

" provisions of the Voting Rights Act
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-some advances were made,
rights. There was certainl
of the executive role in
the Nixon record reveals
* presidential insistence on

particularly with respect to women'’s
¥ no overt effort at wholesale displacement
enforcing civil rights, but examination of
that here was no vigorous champion; that
the importance of civil rights as a nationa]
priority had diminished; that overall leadership was. lacking; and
that setbacks were avoided only because the growth of civil rights
enforcement in prior years, and the continuation of social change
and its effect on the judicial and legislative branches of the govern. :
ment, would not allow it. ‘ o SR ‘

minority citizens. The 1975 Voting Rights Acf Amen‘drr!ents, uniike
‘those of 1982 (see chapter 7), were passed'w:lthot‘lt incident. There
was no resistanceto them by the Ford administration. I.ndeed, othfar
than to continue to support the Nixon position on busing, Ford did
not seek to dismantle the machinery for executive enforcen}ent of
" civil rights protections. It is worth noting, however_, that W}th the
7 appointment of William Coleman as secretary of transpprtatmn, he
. made the second appointment of a black man to the cabinet (Robert
' Weaver, Lyndon johnson’s secretary of housing and urban,.devevl-
B nt, was the first). . ‘ N 5

?pllr?esum, the Ford civil rights record was not notable. }.1e (':hd
nothing particularly good but (with the,except.ion of continuing
*Nixon’s school desegregation policies) did very little hagn:f__ .

' THE FORD ADMINISTRA TION

Nixon selected Gerald Ford to succeed Spiro Agnew as vice president
to assure continuation -of the Nixon policies if Ford succeeded to
the presidency. When circumstances.r"(Watergate) forced Nixon’s
resignation and Ford’s succession, the expectation that Ford’s admin-

istration would in significant aspects, including.civil rights policies,

was realized. Ford did little more
than carry out the policies he fc

A ound in place. Annually during the
-three Augusts that he served from 1974 to 1976, he issued the same .
Women’s Equality Day proclamatiqn that Richard Nixon inaugurated

THE CARTER ADMINISTRATION

‘marked by two noteworthy developments in the area of civil r‘ights.v
- First, there was an increased emphasis on making the enfo:cement
* mechanismis rmore efficient, particularly with respect to enfor(:emetnt
of the, by now, extensive network of equal em‘ployme?nt opportunity
* " laws and regulations, and in assuring nondiscriminatloz} in federally
-assisted programs. Second, for the first time in the history of the
- civil rights enforcement effort, a substantial cadre of people. drawn
" from the groups whom the civil rights laws were enacted to protect
* were appointed to positions in which they were able to exercise
real enforcement authority. Blacks, other minorities, and women
~were appointed to the federal bench, where, because the 'apppmt-'
* ments are for life, their decisions have the potential for sustam.ec?,
Jlasting impact. Together these developments rein\{igorated the civil -
', -Tights enforcement effort that had become listless in the Ford years. -
. As President Carter stated in his last State of the Union Address
in January 1980, the goal of the effort to restructure the civil ‘rights
.- enforcement machinery was to allow the government to focus on
large-scale enforcement of the civil rights laws. To this end, Carter

busing. He also expressed his intention to recommend such legis-
lation to Congress.ss During the summers he proposed legislation -
ater,'in a special message, urged
tion did not pass but the so-called ;
ed busing as a means of adminis-
artment of Health, Education, and
to law by Ford (discussed in chap-

action on it.>* That specific legisla
Byrd amendment, which restrict
trative enforcement by the Dep
Welfare, did and was signed in
ter3).sz - - T .
‘The only notable civil rights legislation enacted
administration was the 1975 extensi

during the Ford
on-for seven-years of the special ™ ;
of 1965; which included for the
the voting rights of language-

1'of 1978. Under the reorganization plan, the main government
first time provisions for- protecting

employment was to be the Equal Employment Oppm‘tuni.ty“ Qom-

The administration of Carter, Reagan’s immediate predecessor, was

“directed the implementation of-a sweeping Vlfeogga‘njz.:g;tion ,,Qf;ther_ C el
- “equal'employment opportunity effort in his Reorganization Plan No. ..

_-agency responsible for all federal efforts_ opposing. discrimination-in—

S e = T
S e e Loty
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_President Johnson, broadened the role of the attorney- general in

coordinating enforcement of Title VI, authorizing him to prescribe
standards and procedures for review and investigation of all agem:les
programs providing financial assistance.®®

Civil rights also advanced on several other fronts, particularly in
the area of women’s rights, by now a burgeoning movement of its

own. ‘A broad ban on sex discrimination in employment had been .

made a part of the 1964 Civil Rights Act (in fact, by an amendment
on the floor of the House of Representatives added at the last minute
in an effort to defeat the bill) to accompany the ban on sex-based
wage discrimination adopted in 1963. When Nixon took office in
1969, he created a task force on women’s rights and responsibilities
which issued a report, A Matter of Simple Justu:e,37 s:mnlar to earher'
reports on racial discrimination.

--From-this report came the suggestions for-action that were adoptedu

in some significant pieces of legislation enacted during the Nixon
years banning sex discrimination in educational programs;® in
housing,®® and in credit,*® all of which are discussed in later chapters.
In his January 1972 State of the Union Address, President Nixon
stressed his commitment to ‘equal rights for women and commented
on the number of women he had appointed to high-level federal

* positions and on the increase in the number of women in middle- "
management posmons and on boards and commissions, A statement -

on the Status of Women within the Administration, released in April
of that .vear, reflected the increased numbers.4' In August 1973,

- Nixon reaffirmed his. support for the Equal Rights Amendment,

which Congress had passed m 1972, and he proclaimed 26 August
1973—the anniversary of the ratification of the Nineteenth Amend-
ment, which permitted women to voté—as Women’s Equality Day,*

_continuing a practice begun a year earlier with a similar proclama-_
tion.*s He also proposed that Congress broaden the jurisdiction’ of

the Civil Rights Commission to encompass sex-based discrimination.
* On the employment front, President Nixon endorsed, in his 1972

State -of the Union Address, legislation to amend Title. VII of the . -

1964 Civil Rights Act to increase the enforcement powers of the
Equal Employment Opportunity Commission (EEQC) created under
the statute. He sought to grant the commission authority to seek
court enforcemerit against prohibited discrimination and to widen
its scope to ban discriminatory employment practices of state and

-local governments-and-educational institutions. These amendments

passed Congress and were signed into law in March 19729
The effect of these commendable initiatives  was submerged,
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however, by President Nixon’s retreat in the area of school deseg-

of Attorney General John Mitchell and Assistant Attorney General
for Civil Rights Jerris Leonard, went to court to-oppose immediate
" implementation of the requirements of the Brown cases. It was the

.- (among whom was the author) were on opposite sides in a school
- desegregation case. Although the Supreme Court rejected the position
“taken by the Department of Justice in the cases,** the action of the

- Justice Department, with the apparent approval of the president,

signaled a rupture in what had been an alliance between the executive

branch and the plaintiffs in school desegregation cases.

objected to seeking its accomplishment by busing. Even while
proclaiming his personal belief in the rightness of the Brown decision
_ in a statement in March 1970 and assuring that the constitutional

on subsequent public occasions that he was opposed to busing.*®

desegregation process—made in May 1970 and partially adopted in

requiring and which the Supreme Court approved during his first
_term.*® Of course, the effect on the public-of the Nixon stance on

' His position on public school desegregation was further reflected
¢ _in his failed attempts to secure appointment to the Supreme Court

. conservative judges who, the president said, were the “strict con-

. despite that opposition was widely viewed as indicative of a retreat

from enforcement of civil rights. [Eventually, Nixon found other
< “strict constructionist” appointees with records less repugnant to
- the civil rights community, whom the Senate confirmed.) .

presidency has been viewed as one not supportive of advances on

‘regation. In 1969, the Nixon Justice Department, under the direction ’

first time in the memory of civil rights lawyers since those decisions.
_ thatlawyers for the United States and lawyers for the private plaintiffs .

" It soon became apparent that the Nixon administration not only
. objected to quickening the pace of school desegregation but also - "

mandate would be enforced, President Nixon made clear then and
Indeed, a Nixon proposal for funding to assist school districts in the’
the Emergency School Aid Act of 19729—was conceived .of as a .

" means to avoid busing, which the federal courts were increasingly - -

~ busing was to encourage public opposition to school desegregation. .

" of Clement Haynsworth and G. Harrold Carswell, two southem 3
+. structionists” of the Constitution that he had promised to appoint
" during his electlon campaign. In response to intense opposmon :

‘mounted by civil rights advocates, the Senate rejected both homi- S
nations, but the president's effort to secure these appointments °

- .More for.what was attempted than for what was:done, the Nixon. ... ..

“the civil rights front. The perception is accurate as far as it goes, but.
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-the powers of his office not.only to prod .Congress in enacting.

legislationbut also to issue additional executive orders strengthenmg
_enforcement of the policies mamfested by legislation and previous-
" executive orders. For example, by Executlve Order No. 11197,%” he -

.- ommend ways to implement” more effectively the 1957 and 1964
‘Civil Rights Acts and to suggest changes in administrative structure
. to better coordinate and improve equal opportunity programs. Ex-
ecutive Order No. 112468 issued 24 September 1965 (which in

the Civil Service Commission tc administer federal policy guaran-
_ - teeing.equal employment opportunity in federal employment; it also
- directed the secretary. of labor to administer the governments
nondiscrimination - -policies respecting government contracts and -
_ federally assisted construction contracts. This order remains the
.. basis of the federal government's contractual -compliance program
. [discussed in: chapter 6). Executive. Order No. 11247, issued the -
;. same day, provided for coordmatlon by the attorney general of
enforcement of Title VI.of the 1964 Civil Rights. Act banning:

“ter 4] 29

~ . administration’s commitment to civil rights enforcement and its
: 'expansron to all areas of racial discrimination.. For example, in"
" February 1965, actmg on areport by the Commission on Givil nghts,
- he directed the secretary of agriculture to adopt changes in depart-
. mental programs re¢commended by that report to-combat discrimi- .
“‘nation in farm programs.* Before a joint session of Congress on 15
"March 1965, a week after marchers were beaten at a bridge ouiside
" Selma, .Alabama, as they attempted to go from Selma to Montgomery

in'demonstration of support for voting rights, he proposed enactment -

~of the Voting Rrghts Act of 1965, The message - went to the entire’
‘ country aswellasto Congress The heart of the message was captured
. intwo clearly stated passages: “It is wrong—deadly wrong,” Presi-
T \dent it Johnson said, *

-to vote in this country " Moreover, “it is-not just Negroes, but really

M;Wand m]ustme ~--cAnd we shallwovercome -

" Americans in education, employment, health care, and housing.
Beyond civil rights legislation, he stated, the fight to end-discrimi--
niation required constructive action to eradicate these différences.?s
The Economic Opportunity Act of 1964 was the result.?® He used’

established the President’s Council on Equal Opportunity to rec- -~

“ensuing years would be referred to as The. Executive Order), -directed—

- dlscr:mlnn_tnon in federally assmted programs (drscussed in chap-»

- In” other actlons, ]ohnson also mamfested ‘the’ strength of hlS .

“to_deny. any 6f your. fellow. Americans the right -

it-is all.of us, who must overcome the Crlppllng legacy of blgotry .
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The essence of the leadership Johnson provided to the nation as
a whole durmg his administration was siimmed up in his address

. at Howard University a short time later, which stated that the goal
". of civil rights progress must be achievement as well as opportumty 32

“There were other initiatives later in his administration, such as his
" message to Congress in 1966 proposing enactment of a civil rights -
bill to reform federal criminal statutes to gain greater protection for

. blacks against violence, to reform fecleral jury selection procedures
" to eliminate discrimination in thxs area and to enact a fair housing
o law 33 Congress adopted all these measures before Johnson left office.

But the vital lasting-contribution made by Johnson, beyond the
. concrete executive actions and proposals for and signing of the most
civil rights legislation in any period- since the first Reconstru_ctronJ S

“—-gra; was the clear; -unequivocal statement tepeated time after time . .

" to the nation about how imperative it was to enforce: civil rights.

throughout the country. The observation concerning the inevitability, -~

" and the confluence of ineluctable social forces in Keniedy's short- -
“ened term can be made with respect to the Johnson years. But .

Johnson clearly added to thdse forces the power and prestige of the . -

" office and his own apparent personal convictions; so that -when he .
left the presidency, he also left a full-blown" set of priorities -to

" advance on the civil rights. front. Enforcement’ in both. letter and‘

: -‘spmt was clearly the polrcy of the govemment - :

"THEND{ON'ADMINISTRATIQN ST

chhard M. leon s presldency was- a perlod of Consolrdatlon '
~ advancement—and retreat. The enforcement priorities w1th respect

- to discrimination in employment ‘and the government s responsibil-.
ity not to permit discrimination in federally assisted programs which
~~had been solidified under- Johnson were consolidated under Nixon, .

. During his first term, Presxdent Nixon reaffirmed the policy barring
~ discrimination by government contractors’ by directitig all federal'. .
agencies and departments .to review -their programs to make sure.
they. were in accordance with Executive Order No. 11246.3¢ Durrng_ T
this period; attention was drawn partrcularly to job dlscrrrrnnatron .
in the construction industry, Culminating in the administration’s so-
called Philadelphia Plan for enforcement of The Executive Order..
The plan, when challenged, was upheld by the courls 35 During his_
‘ second term, Nixon, by an execuuve order supersedmg that of
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ights movement prodded the agenda. Second, the issues of right
.versus wrong wete clear-cut; the “moral issue” in the president’s
“words, was.“as old as the Scriptures and .". . as clear as the American"
onstitution.”?* Even so, Kennedy made choices that could well
‘have been imade the other way, thus accepting executive responsi-
bility and asserting presidential leadership.. Third, blackvotes ‘in

course for the nation as only a president can. In aradio an
address to. the nation 0n.:30 September 1962, when

extremely close ‘presidential -election, but it is' doubtful that the :
overall Kennedy record can be explained solely on this basis. (The

. ;‘e\ritqr’ed “Ole Miss,” Kennedy. said:

Even thqug_h this Government had not originally been a party to the

‘case, my responsibility as President was . . . jnesca )
..obligation under the Gonstitution and the statutes of the [
* was and is to impleiment the order:

appointments to the federal bench in the South.) Rather, historical

are necessary. . ; 21

years. e

_ | » .when- desegregati '

University of Alabama was accomplished, the pregdgnttlzréu(;{ltutls

- rally the country behind the new, far-reaching civil rights legislation
that he was about to propose, citing the “events in Birmingham and
elsewhere” Whe_r_e_ “‘the fires of frustration and discord [wére] burning
- - " He declared that “we are .confronted ‘pri'rrléi'ily with a moral
Issue” and posed the Question: - . .= T E

-rights during a second term (and, given.the record, there is every
-'reason to"believe it would have been considerable), there can be no
‘question that the presidency of Lyndon Johnson exhibited the greatest *
_amount of sustained executive leadership in this field in the nation’s

_If an American because his skin is dark . .. cannot en; * thie full 2
L g ; ! - .- Cannot enjoy the ful
free life which all of us want; then who amo would be ot 2nd

. ! skin in his ﬁlacé? Who amon

3 o us vu_roul‘d then be content with the Counsels of patience ‘and delay?2 ¥
s ‘ K‘enn‘e-ady ngnt»_on to say thatthe following week he w_’ould,as'k '
:.. 1 Congress to ;make'a_.(‘jo_mm.i_tment‘ it has not fully made in this -

executive branch of thegovernment became a firmly established
reality.. =~ - e o AT R
;. Johnson was accustomed to exerting strong leadership. By all
accounts, he was one of the most able Senate majority leaders_ in

the nation’s history. He had exerted his leadership to fashion the

compromise that resulted in passage of.the 1957 Civil Rights Act.22.
:most far-reaching civil rights legislation in the nation’s history: the
.Civil Rights Act of 1964 (the bill proposed by President Kennedy in-

'1963); the Voting Rights Act-of 1965;.the Age Discrimination in
-which are discussed in later chapters. . " AUV
. But there was much more. In January 1964, ~in_‘a: message:to_-
“Congress, Johnson proposed a “war on poverty” that he linked to
- the ending of discrimination against nonwhites, citing data that
. -underscored the differences in the status of white and nonwhite. -

several key. states -had provided the margin of difference in an .

' - : and socialforces combined with moral suasiori and strong leadership
atutes of the United States " "to create the basis for sustained executive action_ in the following .

"' THE JOHNSON ADMINISTRATION

Wflatew}er IohnKénnedyAmigl‘lt Have ac‘coinblishéd in éhfor(filig civil-

Employment Act of 1967;and thé Faii Housing Act of 1968; all of .

Kennedy “record, by the way, ‘contains some: regrettable judicial -

history. During the period from his succession in November 1963 -
to his departure in January 1969, enforcement of civil rights by the =

With his assumption of the presidency, he secured passage of the -
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President John F, Kennedy’s - inauguration in 1961

progress,

spurred the

THE KENNEDY ADMINISTRATION

In addition to the torch’s glow,
the heat of what had become
heat which would eventually
federal executive. The Brow
vanized a people’s crusade t
Civil Rights Movement. Al

municipally owned buses_in_Mont
~~Luther King, Jr. in December 1955,

the 1960s during the Kennedy and the Joh
spread student-led sit-ins and massive prot
place. The movement prompted the deve
national civil rights agenda which, for the

. Reconstruction era, accorded civil rights e
utive a highly visible national priority.

K
combining the' Committe
ment Employment Practices into the P
Employment .Opportunity,

- rected toward combating
appointed the vice president as
directed the secretary of labor to
practices in hiring federal employ

- In the following month, Presiden
all executive department and age

- made of the name, facilities, sponsorship,
Bovernment executive department or agen
employee recreation organization that pr
" tion. The memo required immediate and
the result; a report of the action taken w
1961, The memo referred to the: previous)
(No. 10925) as reaffirming that. discrimin
- sstitutional “principles”
branch to encourage *

the Kennedy administration also felt
evident racial discord in the nation,
demand sustained intervention by the
n decision and its aftermath had gal-
hat would be known ever after as the

though common {but not universal)
agreement fixes the beginning of the movement as

the boycott_of _
gomery, Alabama, led by Martin
clearly the movement peaked in
nson years when wide-
est demonstrations took
lopment of a clear cut
first time since the first
nforcement by the exec-

Evidence of the growing priority. occurred early in President
ennedy’s term, for in March 1961 he issued an executive order

ces on Government Contracts and Govern-

resident’s Committee on Equal
with increased enforcement powers di-
employment discrimination. The order
chairman of the committee and

0 implement equal employment -
ees and government contractors. 6
t Kennedy sent a memorandum to .. - %
ncy-heads directing that no use be
or activities of any federal
¢y in connection with any
acticed racial discrimina-
specific action to assure
as to be made by 1 May
) y issued Executive Order ..

ation “'is contrary to con-
-and that it is the policy of the executive X
positive measures of equal opportunity for-al} —%
[
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i ersons within the government” (emphasis supplied).”.’
g:?:;ﬁfr? 1%8;2?}:;9 president, gby executive order, establ_ish;ed the
~ President’s Commission on the Status of Women,'® thus fakl‘ng‘the
- federal government’s first step toward remedfes for sex dlsqr}mgna-
" "tion. The commission’s report became the basis for the the ‘ﬁr’s:ft p;%cae- ’
of federal legislation on.this subj‘egt, r.[“hf% Eq.ual,Pay Agt 07 1963,
which addressed sex- based wage dlscrlmanatlon; .
. Just as the December 1961 presidential message and order on t e
status of women marked a new directiqn_for_ the federal e)c'e.cutw(ei
in this area, President Kennedy's Execuilye Order No. 11063, 1ssflf1e !
20 November 1962, marked the beginml'lg of the execut}(\ife ehcn;l
against discrimination in housing. In April '19{:‘»‘2, the presi en_th.ah
*. issued a brief statement on equal opportunity in housing in which

-Civil Rights on the status of equal ho_using. Withouf Waiting fo; the

- results of those hearings, Kennedy issued the hc.)usmgorder’(prom- -

. ised during his campaign)directing federal agencies and depfartmgnlts _
to take steps.to prevent discrimination in hm{smgqowned (1r;.wl/v' ole
or in part} by the federal government or built w1tl§ federa oansl,
‘grants, -or other assistance. A’ President’s- Commx‘ttee on- Equa
" Opportunity in Housing was created and f:h.a‘rged -W.lth the. resp(tJéx-
sibility of coordinating departmental activities to 1mplemfent‘ 6;

- program. In addition, the Kennedy administration took steps in 1&:) 3.
to stop discrimination_in apprenticeship programs and construction

" programs allied to the federal ~govemment under contract or‘ some .

{ federal assistance.’® . : ' .
' fo":; ?mp‘ortént as ‘these initiatives were ;in- .expandmg. the federa}

role in civil rights protection, the most sxgnxﬁqant achxevemez}t _0d
-the Kennédy presidency in this area was its forthright and determine

were , ) - ' - -

o f federal marshals and the federalizing of the national guard .
: !tao gzﬁiiffg: admission of James Meredith as the first knovyn plack
" student at the University of Mississippi in 1962 ‘ -
o use of federal force to quell the disturbance fol]ow_mg ber}lblngs
" during civil rights demonstrations in Birmingham, Alabama, in May
;9326 of federal marshals and the Alabama National Guard on the
~.- - “occasion of the desegregation of the VUniversity'o'f Alabama in ]qne
L1963

}% IR ,Itmighbwell‘-b_e-argued’tﬁat’any occupant of the White House during

he welcomed hearings then being conducted by the Conimission on

- reaction to the era’s highly visible civil rights struggles. Most rqutab‘le. o



http:reaction.to
http:assistance.19
http:measures.of

~ order barring discrimination by government contractors.? -

- as his own ‘background

- expressed ‘‘doubt” that “civil rights legislation identified as such

- or compulsory federal law.””

_ pounded by the fact that the lead attorney for the school segregation

. the Brown opinion, Eisenhower called the appointment “the biggest i

In 1953 Eisenhower succeeded President Harry S Truman, the first
president who had attempted to initiate significant civil rights
enforcement efforts at the federal level. Except for desegregation of
the armed forces, Truman's attempts largely failed. Congress refused
to adopt the civil rights legislation ‘he proposed in 1948, which ¢
- incorporated the recommendations of his Committee on Civil Right's -
report for the adoption of a fair. employment practices law, an
“antipoll tax measure, and an antilynch law. The committee’s report
remained, however, a blueprint for the future. In the meantime,
President Truman took action within the executive branch that did
not require congressional acquiescence.-In-addition to-issuing the
“order that eventually resulted in desegregation of the military, he
created a Fair Employment Practices Committee within the Civil
Service Commission, in an effort to combat discrimination in federal
employment,? and a Government Contract Compliance Committee
to aid in enforcing President Franklin D. Roosevelt’s 1941 executive

Before Eisenhower took office, he had told the ‘Armed Services
Committee of the Senate that a certain amount of segregation was .
necessary in the army,* reflecting the views of his generation as well

d and.experience at the apex of an all-white
military chain of command. At a press conference in late 1953, he

. will come up.”s Moreover, on more than one occasion he .
expressed the view that the only “cure for our racial difficulties” .
was in the hearts and minds of individual citizens,® not in “punitive :

Among the earliest of Eisenhower’s major judicial appointments
as president was that of former-California Republican governor, Earl
Warren, to be chief justice of the United States. At a White House
“‘stag” dinner early in 1954 after conclusion of the oral arguments
in the Brown cases, Eisenhower, quite improperly, lobbied -the chief
justice to rule in favor of school 'segregation, echoing the segrega-
tionist argument that white girls should not be placed in the same
classrooms as black boys:- Eisenhower’s impropriety was com-

P

cause, John W. Davis, was present at the dinner.® After Warren wrote

Y ek i o

damn fool mistake-I-ever-made:""®

 signed into law the century’s first civil rights bills.
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Des'pite Eisenhower’s reluctance to use federal authority to advance

.civil rights, the historical tide nevertheless moved him in that

direction. By the end of his first term, he had issued-a statqer‘r;gnrtl
4aking “pride” in the desegregation of facllltlgs used b}' civi ﬁl’

takllig egs at'naval installations in southern states,’® had 1s§ugd is
on es;ecutive order establishing the President’s Cqmmlttee on
Z‘,‘g’::emnwnt Employment Practices ‘to make the policy of equal

" gpportunity in government employment effective {(superseding Tru-

an's order creating a Fair Employment Boarfi},“ and haq wgdzngd
?1; scope of the Government Contract Comphan;g Committee. S v
th:énd of his second term, he had issuefi proclal:natlons (zm;ml:::n Sx:gg
that obstruction of school desegregation at Little Rock, Ar N

" cease: federalizing the Arkansas National Guard; and directing the

use of U.S. Army personnel to enforce the orders.”® He had also

Another significant accomplishment during the Eisenhower

| administration (although the president could hardly have been aware

of it at the time} was the appointment of several I'{epublican federal
judges whose decisions in civil rights cases durmg the late ;95015
':ahd the 1960s were to have a tremendous u;flll:en;:e orét_tl:e ;a\ii (;
‘opmen ‘ ime is last State o
opment of civil rights law.™" By the‘ time o
(I)JI:ELnAddress in January 1961, President Eisenhower summarized

-the civil rights progress of his administrgiion as follows:

o The fitst consequential federal civil rights legiélatiop in 85 years.

¢ ; nacted. ‘
he acts of 1957 and 1960) had been enac _ .
- g A new Civil Rights Division in the Department 05 {)ustlge tto }fll'lfl?:ie
' i tai i islation had been established.
-the new voting laws contained in the legis . . .
“ ;hGreater job opportunity had been provided under the President’s

Committees on Government Contracts and Gpvem_gnenﬂ Employment

- Practices.” . o o ) S S
o A Civil Rights'Commission had beencreated to survey dlsgrlml

ion -in housi ‘ i i d education.
nation in housing as well as in voting and «
‘o All segregation had been abolished in the armed forces,. veterans

hospitals, and all federal employment, including employmept ?n the

District of Columbia.®® ) . L

. Thus President Eisenhower, despite his own prgdnlechons, }:1?’(13
been compelled by events to mark a clear p§th for the g‘ove,x_;r‘:mewés

enforcement effort. The first postwar Republican administration

- constrained to build on the actions of the Truman administration,

taking credit-(as-is-the habit-in-pol itics]-forathe' -initial- prcg{'eSs.-"I:hi
“glow from the “‘torch passed to a new generation of Amgrlcans a

N ..,.‘
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Chapter Two

THE EXECUTIVE ROLE
IN CIVIL RIGHTS ENFORCEMENT
FROM EISENHOWER TO CARTER

- “Don't judge us by what we say but by what we do,”? John M.

: Mitchell who was then attorney general responded to criticism of
~-=-the Nixon.administration’s_civil rights policies similar to those of
President Reagan’s. What governments, like individuals, do generally
reveals more about what they are than what they say. But govern-
ments have responsibilities that individuals do not have and gov=d :
ernments speak in ways that individuals cannot. Therefore, wh |
government officials say [particularly when the official is presgen |
of the United States), as well as what they do, matters a greatyde
because it affects what is and is not done by other officials ¢ the

" government. What Congress (and the Court) does or doe$ not dgland"'
what the nation at large may perceive as the right thing to dqyna
also matter. X

Hence judgment of the record of successive admmlstratlov% 2
garding civil rights enforcement is appropriate with respect to wordg,
as well as deeds, with respect to subtleties as well as overt declgn
rations, and the choices that were not made when choice was
possible as well as the choices actually made.

This chapter applies these measures to each administration fmm
Dwight D. Eisenhower’s to Jimmy Carter’s. The record includes
executive-orders; appointments in the executive and judicial branches;, = =

" agency actions; legislation proposed to Congress; action taken on - oow
legislation passed by Congress; suits filed and positions taken by -~ ;
the Justice Department in particular cases; and enforcement of court
decisions and statements of positions taken by the president or
subordinate officials with civil rights responsibilities through speeches,

press conferences, or otherwise. In these ways, what previous

it i

o ) . - T e B -+ -~ - administrations did and said can be judged to determine their views
z;% of appropriate public policy regarding civil rights enforcement and
;”‘ : the consequences of those views for the nation.

13




. ‘affected voters will see that they need to work ever harder to make
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SSupreme Court Rullng a Blow to Mlnorlty Candldates
) l

WASHINGTON (AP) The Supreme Court threw out predomlnantly
-minority- congress1onal districts in Texas and North Carolina on

Thursday in rulings . that could crush other efforts to max1mlze the

political clout of blacks and Hispanics.

Voters are ‘‘more than mere ra01a1 statlstlcs,” the court
declared in two 5-4 rulings’ that invalidated three districts in
Texas and one in North Carolina., The jUStlceS said the states
unlawfully made race the main factor in drawing the boundaries.
, Such districts ‘‘cause constitutional harm’’ because they
. V'convey the message that political identity is, or should be,
predominantly racial,’’ Justice Sandra Day O’Connor wrote 1n one of .
- the court’s main oplnlons..

The decisions, sure to affect many federal state and local
elections nationwide, dellghted'some conservatlves but outraged
civil rights groups. ‘

‘ Abigail Thernstrom of the conservatlve Institute for Justice
. called the rulings ‘‘a v1ctory for those who favor a colorbllnd
society.’’

But Elaine Jones of the NAACP Legal Defense Fund said the‘
decisions ‘‘really torch the fundamental right of |
African-Americans, Hlspanlcs and others to be 1ncluded as
partlclpatory citizens in this democracy re i

The American Civil Liberties Union’s Laughlln McDonald said,
‘‘“‘The inevitable consequence ... will be to produce a Congress that
is increasingly white at a time’ that the natlon is becomlng
increasingly diverse.’’" '

President Clinton, who has enjoyed strong support from‘mlnorlty
voters, said he was dlsappolnted by the rullngs.,“I think' the

sure their voices are heard,’’ he said.
The immediate 1mpact in Texas and North Carollna appeared to be
political chaos. It is unclear whether new dlstrlcts must be drawn
for the general elections in November.
In Texas, the court: struck down two predomlnantly black
congress1ona1 dlstrlcts, the- 30th in Dallas and the.18th 1n
Houston, as well as the majorlty-Hlspanlc 29th in Houston.

In North Carolina, the black-majorlty 12th dlstrlct was declared

unlawfully created.: ,

All four districts currently are represented by Democrats.

The decisions were silent as to how officials in each. state
should respond What happens next could be up to special
three-judge federal courts that 'have presided over the dlsputes.

In Texas, the three judges are Edith Jones, David Hlttner and
Melinda Harmon all Republican appointees.

In North Carolina, the judges are .Democratic app01ntees James
- Phillips and Earl Britt and Republlcan appointee Richard Voorhees.

The court first struck down North Carolina’s reapportionment
plan in 1993. Since that year, a slim majority of the justices has
seemed intent on mlnlmlzlng race as a factor for drawing electlon
districts. s L

‘\Our precedents, which acknowledge voters as more than ‘Tere
racial statistics, play an 1mportant role in deflnlng the polltlcal
identity of the American voter,’/’ O/Connor wrote. :

She said the court’s work ‘\ev1nces a commitment to ellmlnate‘
Junnecessary and excessive government use and relnforcement of
‘racial stereotypes.’’ R




. o y

But Justlce John Paul Stevens, one of the dissenters, wrote.
‘\The court’s aggressive superv151on of state action des1gned to
accommodate the polltlcal concerns of historically dlsadvantagedw
minority groups is seriously mlsgulded rr o i

‘A majority’s attempt to enable the minority to participate
more effectively in the ‘process of democratic government should not'
be viewed with the same hOStllltY that is appropriate for ,
oppressive and exc1u51onary abuses of polltlcal powers,” Stevens
said.

O’Connor was Jjoined by Chlef Justlce William H. Rehnqulst and
Justices Anthony M. Kennedy, Antonin Scalia and Clarence Thomas in
voting to strike down the congre851onal districts at issue. '

Stevens was joined . in dissent by Justices David H. Souter, Ruth
~ Bader Ginsburg and Stephen G. Breyer.

The decisions wereée not all bad news for 01v1l rights act1v1sts.
O’Connor, writing for herself, Rehnquist and Kennedy, sa1d
race-conscious redistricting mlght be constitutional in some cases

even if minority-majority: dlstrlcts were created- 1ntent10nally.

Those who challenge such dlstrlcts must prove that race was
‘‘the predominant factor’’ that subordinated other, legitimate
redistricting considerations, she said.

That important holding apparently is supported by seven of. the
court’s members the O’Connor three and the four dissenters.

And at least five justices OfConnor and Thursday s dlssenters

moved the court away from the notlon that major parts of the
federal Voting Rights Act of 1965 might be unconstitutional.

In both of Thursday’s rulings, the court said the- redistricting
plans are “not narrowly tallored to serve a compelllng state
interest. .

In the Texas dispute, Texas Republlcans had challenged 24 of the
state’s 30 congre551onal districts.

Districts 18 and 29 in Houston are represented respectlvely, by
sheila Jackson Lee, a black Democrat and Gene Green, a whlte
Denmocrat. '

The state’s 30th congre551onal dlstrlct in Dallas is represented
by Eddie Bernice Johnson, a blac$ Deimocrat.

North Carolina’s 12th dlstrlct is represented by Mel Watt a
black Democrat.. _ ;|
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