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Affirmafive Action 

CLINTON ANNOUNCES RESULTS OF REVIEW, 
VOWS SUPPORT FOR FEDERAL PRO;GRAMS 

Reaffirming his support for affirmative action, 
President Clinton July 19 announced the results of 
a five-month-Iong White House study of federal 
programs and vowed to continue s'upporting those 
efforts within his administration. : 

"The job is not done... We should reaffirm the 
principle of affirmative action an~ fix the prac­
tices," 'Clinton told an enthusiastic gathering of 
civil rights activists, administratiqn officials, and 
others in a speech at the National Archives. "We 
should have a simple ·slogan: mend it, but don't end 
it. " 

"Affirmative action is an effort to develop a· 
systematic approach to open the doors of education, 
employment and business development opportuni­
ties to qualified individuals who happen to be mem­
bers of groups that have experien~ed longstanding 
and persistent discrimination," the: president said. 

In a directive to federal agenCies, Clinton or­
dered officials to review existing p'rograms for evi­
dence of quotas, preferences ifor unqualified 
individuals, reverse discrimination,' or continuation 
after their purpose has been achieved. Referring to 
guidance issued by the Deparlment of Justice last 
month (125 DLR AA-J, E-J, 6/29/95), he also 
instructed officials to review programs under the 
stricter standards set out in the U.S. Supreme 
Court's Adarand decision. 

I 

Where inclusion and antidiscrimina­
tion cannot be achieved without specif­
ic reliance on group membership, ' ... 
the Federal Government Will continue 
to support lawful consideration of race, 
ethnicity and gender undlfr programs 
that are flexible, realistic,: subject to 
reevaluation, and fair,' the memo to 
agencies states. ! 

i 

. "In ·every instance, we will seek; reasonable ways 
to achieve the objectives of inclusion and antidiscri­
mination without specific reliance: on group mem­
bership," the president stated in his directive. "But 
where our legitimate objectives ca:nnot be achieved 
through such means, the federal igovernment will 

lcontinue to support lawful considJration of race, 
ethnicity, and gender under programs Ithat are 
flexible, realistic, subject to reevaluation, and fair." 

In a new initiative,the president'also a!nnounced 
that he was asking Vice President AI Gord to lead a 
Community Empowerment Board to dev~lop a set­
aside program targeting federal cohtract~ to small 
companies located ineconomically!depre~sed com­
munities. Those contracts would be awarded re-

I 'gardless of the race or sex of the owner and would 
be designed as a "supplement" to ~xisting affirma­
tive action programs, Clinton e~plained in his 
speech. "We want to make our procurement system 
more"respon.sive to people in those iareas who need 
help, he said. I·I . 

High Grade, Minor Changes ~t OFCCP 

. h h 'd' I d' ,. Ih .AIong Wit t e pres I entia Irectlve, t e White 
House released a 96-page report, Summ~rizing the 
results of the affirmative action r~view (See Spe­
cial Supplem,ent accompanying this isSue). The 
report, prepared under the direbtion lof White 
House advisers George Stephanopbulos and Chris­
topher Edley Jr., reviewed the history df affirma­
tive action and its specific Iappli6ation to 
g~vernment programs at the Lab(;)f Department's 
Office of Federal Contract Compliance Programs, 
in the military, in federal proctiremerit, and in 
education. .. I I 

Despite Clinton's earlier express1ed goal of elimi­
nating those programs that do not work! however, 

. I I 

i. 
President Clinton's memo to federal ~gency .heads 
states that as part of the administratiqn's policy 
principles any program must be eliminated or 
reformed if it: 

• creates aquota; 

• creates preferences for 
unqualified individuals; 
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none of the programs-including those wi~h~iexplic-
it set-asides-will immediately get scrappe:d as a 
result of that review. . 

"What you see is a strong endorsement iof the 
programs as a whole," explained Christopher Ed-
ley, at a briefing following the release of the ~report. 
The fact that none of the existing programs was 
eliminated "does not mean it was not a thorough 
review," he said, adding that no governmtntwide 
analysis of the programs had been done befqre. 

In the area of employment, the White I House 
report gave high marks to the executive: order 
program administered by the Labor Depart;ment's 
Office of Federal Contract Compliance Programs. 
Characterizing the program as "valuable, effective, 
and fair," fhe report recommended only: minor 
changes in OFCCP operations. ; 

"The empirical literature indicates that a'ffirma­
tive action generally, and specifically the OFCCP 
Executive Order program, does create opportuni­
ty," the report said. "OFCCP enforcemerh was 
scaled back during the 1980s. Nonetheless, t~ere is 
reason to believe that it continues to have a positive 
and significant impact on remedying discrimination 
in the workplace." ' I 

The study concluded that the federal govern­
ment's leadership proved "a critical factor" in get­
ting private employers to change their; own 
personnel practices. And the report called for the 
president to take the following steps: 

• Instruct the Labor Department to impl,ement 
plans to reduce the employer paperwork burden 
associated with the program and to "reward suc­
cessful companies by targeting enforcement on 
problem firms." 

• Direct the labor secretary to make changes in 
OFCCP guidelines and technical assistance materi­
als "t6 underscore and reinforce current la~v and 
policy regarding nondiscrimination, the illegality of 
quotas, the enforcement focus on 'good faith ef­
forts: and the relationship of equal opportunity to 
legitimate qualifications." I. 

• Direct the labor secretary to explore ways to 
collaborate with private sector leaders "to pr'omote 
best practices in providing 'equal emplo~ment 
opportunity." . ! 

Procurement: Tightening The Tests 

While the report did not call for the elimination 
of the minority contracting set-aside program 
called into question in Adarand, it addr<:ss~d the 
need to end abuses in the current operation of 
procurement programs directed toward mi'nority 
and female-owned businesses. ! 

I 
I· . 

SpecifiCa~IY, the report recommended tightenink 
the economic disadvantage test, enforcing jthe ft!­
quirements for "graduation" of pro~ected firms intb 
mainstream competition. enforcing stringdt safd­
guards against "fronts and pass-throughs" ~eeking 
to take advantage of minority business set~asideS, 

. and establishing measures to reduce regio~al and 
industry concentration in order to prevent dcessive 
use of protected programs in specific areas. I I 

In accordance with Adarafld, the repo~t said. 
federal agencies should "develop guidelines folr 
measuring when minority and women entreprd­
neurs have achieved a full measure of equali oppo~-
tunity to participate in the economic mainstreami, 
making sunset of the programs appropriate:I' I 

(The White House report on affirmative actioA 
appears in the Special Supplement accompanying 
this report.) I I 

i I 
-By Nanc), MOI1(II'ieler 

I
Affirmative Action 

CLINTON'S SPEECH DRAWS FIRE FROM GOP; 
ACCOLADES FROM CIVIL RIGHTS, LABOR GROUPS 

President Clinton's defense of affirmativel Jctio~ 
programs prompted accolades from a spectrum of 
civil rights, labor, and women's groups, but ~utrag~ 
from opponents of affirmative action on <l=apito! 
Hill, including several Republican presioential 
hopefuls. ! I 

Republican members from both chambers of 
Congress reacted 'to the. president's remarks b~' 
vowing to end "preference" programs,' inqluding 
pledges from Sen. Phil Gramm (R-Texas) and Rep! 
Gary Franks (R-Conn) who announced theYjwould 
introduce ,legislation to prohibit race-or genderj 
based preferences ,n the awarding of all federal 
contracts.. I I 

During a press conference on Capitol, Hill, 
Gramm said he agreed with "90 percent" or Clini 
ton's speech. but believed that the American ipeople 
are opposed to quotas and set-asides becaus:e the~ 
"give one group of Americans preferences;' ovelil 
others and disregard merit in hiring, promotions, 

• I .
and lettmg government contracts. .. 

Gramm, who has pledged to abolish affirmative; 
action programs if elected president, said h~ plans 
to otTer an amendment to appropriations m~asuresi 
next week in the Senate that would ban settasided 
in government contn:1cting. Franks said he pl;ans tal 
olfer an amendment to the Defense Department, 
appropriations bill that would bar race- or g~nder-

. I
based preferences in the award of all government 
contracts. I 
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Franks said his amendment is supported by the 
House Republican leadership,. incl4ding House 
Speaker Newt Gingrich (R-Ga), and predicted that 
it will pass the House by a sizeable! margin with 
some Democratic support. . . 
. Similar legislation is in the 'offing from Rep. 
Charles T. Canady (R-Fla), who in: a statement 
reiterated his intentions to introduce' a bill that 
would prev'ent the federal governmenlt from using 
preferences based on race, color, ethnic origin, or 
gender. Canady: who chairs the Hotlse Judiciary 
Subcommittee on the Constitution, slammed the 
president's position on affirmative a¢tion, which 
Canady said "constitutes an endorsement of the 
status quo.'" I 

Senate Majority Leader Bob Dole \R-Kan) also 
sharply criti.cized the president. "Inste~d of clarity, 
~he president has chosen confusion:~ Dole said. 
"This is not a difficult decision: disc~imination is 
wrong," Dole said. "And preferential 'treatment is 
wrong too." Like Gramm, Dole has ry,ade ending 
affirmative action programs an integrall part of his 
campaign for the GOP presidential nomination. 
. .' I 

Others Hail President's Speech . 

While Republicans' blasted the prbsident's re­
marks, civil rights, labor, women's groups, and, 
representatives of managel1'!ent lauded Clinton's' 
stance on affirmative action. ",' 

. "It was clear at the beginning that the adminis­
tration could have gone either way on' the issue," 
said Barbara Arnwine, executive director of the 
Lawyers Committee for Civil Rights,: after Clin­
ton's speech. "But the review really made a differ­

. ence." Arnwine characterized the !president's . 
remarks as "moving" and a sweeping endorsement 
of affirmative action. "I'm much mor~ concerned 
over what's going on in the House now,I" she said. . 

Rafph Neas; former director of the Leadership 
Conference on Civil Rights, said that Clinton's 
remarks should give a boost to affirmati~e action in 
the eyes of the public. "Polls consistentlY show that 
a majority. of Americans believe in laffirmative 
action," he said. "The president's remarks under­
score what it is 'and what it is not." I 

Nancy Kreiter, research director of 'Y0men Em­
ployed, a Chicago-based advocacy grou,p, said the 
president "hit a home run" with the speech, ap­
plauding the president for giving unequ,ivocal sup­
port for affirmative action. She. told IBNA the 
president accurately described how affirmative ac­
tion is fair, is necessary, and is working·1

The National Committee on Pay Equity said it 

was "very pleased that the president has Irecognized 

that affirmative action is just as much an economic 

justice issue as it is one of socia] justice,'l 'ac~ording 


I 

to the committee's executive director;I' Susan Bian­
ch.i-Sand. . .' . . ' i . 

. "We cannotcourit on the goodwill iof employers 

alone to ensure fairness for; all of America's work­

ers,", Bianchi-Sand said, adding it would be a "gi­

ant step backwards to abandon affirmativel action 

programs .at this stage." . I 


. . . . . I 
Unions, NAACP, Managem~nt 

. AFL-CIO 'President Lane .Kirklaind said the 
president has taken "a welcome step':' in reaffirm­
i~g the use of affirmative .actio~ to~urthe~ equal 

. rights and equal opportumty. Kirkland urged the 
Congress to follow the president's eXampl~ "and 
not allow government to compromise Ithe p~ogress . 
that has been made and can be made by weakening 
its critical affirmative action role." I : 

John J. Sweeney, president of the ,Service Em­
ployees International Union, AFL-CIO, said in a 
statement he hoped the president's act'ions on. affir­
illative action "will put an end to I the Jynical 
scapegoating, of affirmative action for eC6nomic 
problems caused by capital flight, corpodte re­
structuring, and government action." Ii. 

The National Association for the A'dvancement 
. of Colored People applauded the presidient fot w.hat 

the group called Clinton's ;'bold, decisi~e statement 
of support" for affirmative action prbgrams. and' 
policies..Wade Henderson, director of NA1'-CP's 
Washington Bureau, called the presi&nt's speech 
"a defining moment in the Clinton presidency." 

A representative of the employer conimunity also 
renderedsupport for the president's spe'ech. "fe're 
glad to see the president reaffirm the government's 
commitment to responsible affirmativ~!actiori as a 
remedy for discrimination and we think it's itnpor­

. I ' 

tant that the agencies follow his ins~ructions to 
draw the line between legitimate affirm'ative action 
and reverse discrimination;" said Peterl Robehson, 
director of equal employment opportunity services 
for the Organization Resources Couns~lors, ~ na­
tional management consulting firm. II • 

. Robertson chairs ORC's equal . bpportunity 
group, a networking group of. 150 corporate I'affir­
mative action officers. . . I. . 

-By Pamela M. Prah. Court Gifford.: and Nancy 
. I I

Monrwieler . Ii' 

OFCCP I 

PRESIDENT'S SPEECH ON AFFIRMATIVE ~CTlqN 

EXPECTED TO HASTEN OFCCP REFORM 'EFFORITS


I 
President Clinton's ~trong defense of laffirmative 

action programs is expected to add "vigor" t6 the 
Labor Department's ongoing efforts to Istreadtline 

I 
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-. 
affirmative action requirements for feaeral contrac· The changes OFCCP hopes to make to i,ts oper­
tors, Shirley J. Wilcher, the Labor :Departmenfs 'ations were endorsed in the White Housel report, 
deputy assistant secretary for federal ;contract com- which suggested that the agency complete its plans 
pliance, said July 19. : to reduce the employer paperwork burden associat-

The Labor Department's Office of1 Federal Con- ed with the executive order and to rdward ~uccess-
tract Compliance is "very pleased" v:ith the presi- ful companies by targeting enforcembnt on 
dent's speech on affirmative action, ,Wilcher said, "problem firms." !. 
as it reaffirmed the administration'sj commitment That endorsement "facilitates th~ procbss and 
to equal opportunity and to the purpose of Execu- gives a greater sense of purpose" to ~gency initia­
tive Order 11246, she told BNA. tives, she said. I I 

Executive Order 11246 is the 30-year-old edict- The agency was still reviewing th~ repoli1t's spe­
enforced by OFCCP-that requires c6mpanies that cific recommendations, she said. I 
are awarded federal contracts of $50,000 or more Wilcher said she "had every confidence" that the' 
to develop and maintain written affiqnative action president would come out in support1of EX,ecutive 
plans. About 22 percent of the labor: force is em- Order 11246 once he was provided with all the data 
ployed by federal contractors or subcontractors that showed that OFCC~ was not about quotas and 
subject to OFCCP regulations.! that the order was stilI needed. I I 

The executive order was among several federal The review also addressed the Equal Employ-
affirmative action programs that top White House ment Opportunity Commission's oversight 6r affir­
officials scrutinized during a five-month review, mative action programs in federal ag~ncies.1 
examining how the programs ran, if they worked, Although the effect of the administration's re-
and if they were fair (see related articles in this view is "very limited" on EEOC operationsi, Com­
section). " mission Chairman Gilbert CasellJs sai:d, "it 

The White House report concluded :that OFCCP validated the continuing need for us t6 strivd for an 
"does create opportunity" without requiring quotas ideal. We're not there yet. The job i~n't do'ne and 
or race-based hiring. :' people need to be reminded of that." i ., 

Even though OFCCP enforcement was scaled Caselias called Clinton's speech "al good strong 
back during the 1980s, "there is reason to believe statement-consistent with his reques~ for a .ration­
that it continues to have a positive and significant ai, national conversation on affirmative action." 
impact on remedying discrimination ,in the work- ""The president countered a lot of th~ ficti6n with 
place," according to the report.' ~act and. me,~ a lot of the political i~vecti~e with 

Wilcher said the president's backing of affirma- informatIOn, Case lias told BNA."There's a lot of 
tive action and the report's findings mean OFCCP noise out there over affirmative actioh. Thd presi­
"can continue with more vigor" its effClrts to reduce dent brought clarity to it." IIi, 

paperwork, streamline agency requirements, and 
better target its enforcement. -By Pamela M. Prah and Nanc~' Montwieler 

, I 

i 
End of Section 

. ' 
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Clinton' Avows Supporf 

For"Affirmative Action 

'Mend It but Don't End It,' President Says in Speech .' 

, '. .! 

By John F. Harris 
Wuhington Pat StdWriter 

Five months after questioning the future of 
affirmative action, President CJinton yesterday 
reached into his past for the answer, reciting 
the nation's racial progress since his days 
growing up in segregated Arkansas and vow­
ing to support continued government interven­
tion on behalf of minorities and women. . 

"My experiences with discrimination are 
rooted in the South and in the legacy slavery 
left" Clinton said at the start· of a solemn 
~h at the Natio~ Ar;~. H,e CX!nclu~~ 
ed: "The job of ending discnmmation m this 
country is not done•••• We should reaffinn 
the principle of affirmative action and fix the 
practices. We should have a simple slogan: 
Mend it, but don't end it.~ . . 

The president sketChEid in broad terms the 
changes he would like: a crackdown on fraud ill 
government contracts steered to minorities 
and women under "set-aside" programs, for in· 
stance, and ensuring that firms only benefit for 
a fixed period of.. . .' 

The thrust of the speech, though, was a fuJI· 
throated endorsement of government prefer· 
enceprograms, not the political retreat that 
the administration had mulledJast February, 
when Clinton began a government-wide review 
of affirmative action by saying, "We shouldn't 
be defending things that we can't defend." 

Many of the leaders of minority and wom­
en's groups who earlier bad expressed deep 
resentment of Clinton's review were in the au­
dience for his speech and roared their appr?V· . 
at JesSe L. jackson, who has been threatenmg' . 
to c~enge Clinton for the presi~ency, offered' . 

:~ (Conn.), chahman of the centrist 
iDemocratic Leadership Council, did 
not criticize Clinton but took an opPo­
'site interpretation of recent Supreme 
,Court decisions. He said rulings such 
as AdoraM fl. PentZ, which requires 
that preference programs be narrowly 
tailored to it "compelling" governrilent 
interest, mean that the days are un­
avoidably numbered for many race­
based programs. 
. But Clinton, faced with a sure fight 

next year, decided that he was more' 
comfortable politically and personally 
With the traditional allies of affirmative 

. ~ction by his side. Despite his' equivo­
cating last winter, he ultimately decid­
e<J he could defend virtually everything' 
the government is doing to push educa­
tional institutions and private firms to 
open doors wider for minorities and 
women. 
, His argument. was that widespread 

prejudice still exists and that greater in­
clusiveness in education and hiring ben­

. elits the economy as a whole. 
. ! He recalled that in 1960 Atlanta 
gave itself the slogan, "The city too 
busy to hate." While acknowledging 
that some residents of that fonner seg­
regationist redoubt did occasionally fmd 
ti1ne to resist integration, Clinton said, . 
"I am confident that Atlanta's suc­
cess-it is now home to more foreign 
oorporations than any other American 
city, and one year from today it will be-. , 
gin to host the Olympics-aD began

lavish praise in a telephone mtemew from Cal- . when people got too busy to hate." 
ifomia. By contrast, Republican presiden~ . .i Much of ~e current backlash against
candidates rushed out statements accusmg 8ffinnative action, Clinton said,'comes 
Clinton of supporting reverse discrimination not from cases of .reverse discrimina~ 
and promising to make the issue a centerpiece . . lion, whiCh he argued are rare, but 
of the 1996 campaign." . from the "sweeping historic changes"

Some mooerate Democrats, who had urged taking place in the global economy that 
Clinton to aggressively restructure affirmative hive left many lower- and middle-in­
action to put less emphasis on race and more cokne whites struggling to keep pace. 
on helping low·income people of aD so~, of· ;"Affumative action did not cause the 
.fered tepid.comments. Sen~ joseph I. Lieber· great economic problems of the Ameri­

cal. middle class," Clinton said. "It is 
sunply wrong to play politics with the 
issue of affirmative action and divide' 
our country at a time when, if we're 
r~y going to change things, we have 
to be united." . 

I. 

. ThOse words won Clinton the warm· 
est praise he. has received in mo~ths 
from Jackson, who earlier ~d accused 
the president of contributing to a 
"scapegoating" trend. I I 

"He set a strong moral tone for the 
country, and I thought it was presi~en­
tial in the best sense of the word," Jack­
son said in an interview, hefore adding 
that "it will take more than one speech" 
before his concerns about Clinton are 

I .•
sufficiently allayed to rule out a presI­
dential bid. . I I 

While Clinton often spends too much 
time figuring the political angles, J~ck• 
son said yesterday "his heart and IhiS 
head were synchronized." . : 

Many women's groups struck a sip1i­
Jar note. Marcia Greenberger, of the 
National Woman's Law Center, said 
Clinton's speech "was extraprdinarY in 
the president's ability to ~culate fhe 
country's stake in affirmative action, 
both as a practical matter apd a mclral 
necessity." ,I

GOP leaders were almost unifonhly 
derogatory in their comments, Clinton 
said his concept of affirmative action 
does not include rigid "quOtas," oJl!y 
flexible goals, and does not allow ~e 
hiring of unqualified people. But Senate 
Majority Leader Robert J; Dole ~R· 
Kan.), a presidential candidate and ~. 
mative action supporter turned cntic, 
called this a dodge. i \ 

! : 
I 



Clint~~;Avo~s Support 

For -!Affirmative Action 


. ! -. -.: '.~' . -,,, . ...:-~- .. -....­
I 

, The issue is not the ,quota VE:~S , 
, goal distinction, he sold in a statem,ept, 
but "the practice of dividIDg ~eri~s 
through any form of pref~rential ~lt­
ment•• ; . The teal issue here.ls'tt't 
preferences for th,e ~qu,~lified, wtufh 
virtually every Amencan opposes" ~ut 
preferences for th~ 'less qu~ed: ~!. 
sus those who ar~: more q~ed. r 

, GOP presidential candidate Pa~~ 
J. Buchanah said"'~ative action,llC" 
longs in the safil,e graveyard as fun 
Cr:;anotheiRepubliCanl

, cont~~i~r. 

California Gov. Pete Wilson, drew S.I)e­

cial ire from the White Rouse Witll'Jjis 

comment that Clinton'~policies were 


'encouraging "tribalism'" U,i Amer,i.9.n 

life. "For Governor WilSon to u* a 

word like 'tribalism' is the kind of ~e 

word politics that Republicans have en­

gaged in for ge~erations," said ~te 

House senior adVIsor George Step~~ 

poulos, who oversaw Clinto~'s re,?~VI: 


Republicans in Congress are div14ed 

about the scope and focus of effortk ~o 

overhaul affirmative action, But tI'!'~re 

are two principal. legislative thn.j~[-s: 

One is a sweeping'bill, being spon~red 

in the Senate by Dole and in the H9~~ 

by Rep. Charles T. Can~day' (R-FJ.a.), 

that would eliminate gender and ~ 

based federal affirmative action prp­

grams. Dole said he would introduce'!?:is 

bill next week; Canady plans his before 


1 • ': • 'tthe August recess., ' , ,J' 

The other initiative is an attemprto 
eliminate set-asides for lninorities ;..~d 
women in federal icontracting thro,tiih 
amendments to appropriations Dills 
scheduled to '.reach the floors of I ~e 
House and Senate inext week. Lea~g
that effort are Sen. Phil Gramm • 

,Tex.) and Rep. qary _A. I:~ankS: . 
Conn.). !!. , ...\ 

" , « 

Staffwrite,. Kevin Merida "! ' 

contributed to thiS ,.eport. ", 
I 

. 

'EXECUTIVE ORDER-

Aspart ofhis ,,~':' ',':t; 
just<onc~u.dfI ~eview tif.', · '~£ 
affirmatIVe actIDn,p,.esident'· , 
Ointo!, yesterday, sig~a,!;:' 
extcutwe order dl1'echng' ,;~ 
Cabinet secretaries and; "'..) 
agency o!fr.cw.ls to ,.eview,all ',~. 
affirmatiiJe action P"ograms' • 
to see that they mtetjour tests. ~ 

. "'\'" 
"Any program mustbe,; 
eliminated or reformed," ;~j
elinton said, "if It: "I· r'o 
• creates a quota.) .~~. 
• creates preferences for ,.N 
unqualified individuals. c" 
• creates reverse'; , ~h: 
discrimination. ;, . 

• continues even after its';~ 
equal opportunity purposes ~:: 
have been aChieved.", . :'-i~ 

The order, Clinto",said, is'~; 
an effort to bring the'" 
government into coinplianc~. : 
with the Supr~me C~urt's. \~ 
recent ruling In Adarand v. 
Pens, which held t~at .... ,_ 
federal affirmative action . ~> 
programs must meet a ., " 
higher legal standard to bej 
judged constitutiof.'!1I. ,'.J: 
Among other things, the , ~ 
court said that race-based,' ~ ; 
prOgrams must serve a, 
COmpelling govel'l)l"'ent ~,·r~ rt 
interest and be .narrowly . , 
tailored to reach their goal. 1', 

" 

! 
I 
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l\Ioving Back 	 spectrum. The largest was his en­
dorsement of a' balanced federal 
budget within 10 years, followed by 
addresses that emphasized the con-To Liheral Side 

! 	 stitutionality of silent school prayer; 
his opposition to television violence'Of the Divide and his caD for a return to traditional, 
community values. 

By Ann Devroy 
w~ FIlet StatrWJirll!r 

President Clinton yesterday inter· " 
rupted his long summer of moving to ; 
the political center with a full em­
brace of affirmative action, bringing 
into sharp focus a fundamental differ­
ence with Republicans he once 
thought of blurring. 

1'his is what I believe," Clinton said 
in arguing that affirmative action pro- . 
grams that give job, contract and edu­
.....--... cational preferences to 

women and minorities to 
L..-__...J make up for past dis­
crimination are faiT, necessary and in 
need of some refonn but not repeal. 

The "mend it, don't end it" slogan 
for Clinton's current views put to 
rest five months of uncertainty as 
supporters weighed presidential 
statements, watched Clinton tack to 
the center and waited for the admin­
istration's journey into the substance 
and politics of affirmative action to 
come to an end. 

Republicans roundly rejected what 
Clinton called "common ground" on 
the issue. California Gov. Pete Wil­
son, who is seeking the GOP presi­
dential nomination, represented the 
view of virtually all the GOPpresi-' 
dential contenders when he said of 
Clinton's new/old policy, "He should 
have said end it. You can't mend it." 
, Virtually every organized' affirma­

tive action constituency group and ad­
~:;'~vOcate-:..ahn-ost: of aU of wlio~ are 
•~ .~ aligned with traditional Democratic 
LParty p~inc!ples-rose to applaud. ' 
~, Women s nghts groups and civil 
t rights groups. Hispanic groups and 
:~ ; groups representing African Ameri­
~:,~s. Congressional liberals and orga­
;:mzed labor. Jesse L. Jackson. All 
~,~ose tliat. have spent long, anxious 

,;, .rp~nth~ lobbying the president to 
::. stick WIth them on affmnative action,' 
..:' but fearM that he would not. ,
t : Since the November elections 
!r< When Republicans seized control of 
~, .~ngress and Clinton began actively 
~ planning his own reelection, he has 
::', made a series of moves, large and 
~ '. small, to the center of the political, 
~-' 	 '.. 

But he has drawn the line on two 
traditionally liberal DemQCraticposi­
tions: his support for abortion rights 

! and for gun control. . 
On affirmative action, Clinton 

seemed of two minds, and sometimes 
, more. In February, he opened wtuit 
, one of his aides caDed "the Pandora's 
I box" ,of affirmative action when he 
, warned congressional Democrats 
, that the GOP would try to use the is­
sue of racial preferences to slice into 

his"":'and their"';"traditional multh'a­
cial coalition.. The Republicans' goal, 

: he' said, .was to use the issue to re­
! spOnd to the fears of white voters, es­
: peciaUy men,. and bring them to the 
! GOP fold and keep them there. 

Ordering a reyiew of all the gov­
ernment's affirmative action pro­
grams, Clinton said the party had to 
stand behind the "best principles" of 
affirmative action but recommend, 
changes where there are problems. 

The review produced a full-scale' 
; anxiety attack among traditional 
i DemocratiC groups, made worse a' 
! month later when the president ex­
: pressed a preference for programs 
. based on economic need, not race or 
'I' gender. "I want to emphasize need-
based programs' where we can be­

cause they work better and have a 
bigger impact and generate broader 

,{public] suppOrt," he said.· , 
" Speaking of programs that provide 
special advantages to people based on 
race or gender alone, he said, "It is 
difficult to draw a conclusion that 

I they even do what they were intend­
, ed to do in the flrst place." ' 
: But Clinton, who is pasSionately at­
i tached to the concept of fmding "mid­
; die ground," now stands, by most p0­
i li~icaJ measlfI~ments, on the liberal 
, Side of the divide over afftrmative ac­
! tion. Yesterday, he staked his ground 
, as between a government that de-
I e1ares discrimination illegal and 
;leaves it at that, and one that takes 
.~ "draconian" measures like imposing
iQuotas. . '. 
i· . 

I 


Republicans, who were ukted in . 
,., saying that preferences for on~ group

Ican only mean discrimination lagainst 
another, are unlikely ~o play Ion the 
ground Clinton has set out. But some 
advisers said he had no real c~oice. 

One Democrat whose adVibe was 
sought said the president i'would 
have .looked so incredibly political 

I ' and we told him over ,and over that . 
because everyone, inc1udirtg the . 
white males he might be trying to im­

. press, would see this. as politically 
moti.vated-moving away frolTl sup­
portmg something he has backed all 

. his career....;..he wouldnlt have gotten 
any credit from them anyway."1 

The president, she Said, "did the 
principled thing. I think! it will also be 
the politic thing." ' . I 

- L~e-~~~t, s~~ ~~s ~certaJ-=t~ 

she heard the speech if Clinton ~ould 

do what White House officials said he 

would do. Tuesday night, prepkring 


, for the address, the White House be­

gan lining up groups to' issue ~tate­

ments of support, a routine ptoce­

dure. A leader of one of the gr6ups, 

reflecting the distrust that has gtown. 

between such groups and the rkmo­

cratic president, said, "I' told them I 

was prepared, of course; to issu~ the 

statement-after I hear the speech." 


A member of a women's rjghts 
group put out a similar word: "If the 
president says what he tqld us h~ was 
going to say, we are very excited and 
delighted and will put out statem~nts• 
If he doesn't, we're prepared for 
that; too." 



.niB NBW Y~R.k TiMB$.j'HVIiSDAY,Il.fLY 20. 1995 
'. ' . . . . , 

President Shows Fervent Support 
For Goals ofAffirrriative Action . , 

--------------------~--" 
ByTODDS. PURDUM 

WASHINGTON, July 19 - Four 
months after hinting that he might 
scale back Federal preference pro­
grams based on race and sex in the 
face of Republican demands to end 
them, President Clinton today issued 
a ringing reaffirmation of the goals 
and results of affirmative action, 
saying it has been good for America. 

"Affirmative action has not al­
ways been perfect, and affirmative 
action should not go on forever," Mr. 
Clinton said in a speech at the Na­
tional Archives. "It should be 
changed now to take care of those 
things that are wrong, and it should 
be retired when its job is done. 

"I am resolved that that day will 
come, but the evidence suggests, in­
deed screams, that that day has not 
come. The job of ending discrimina­
tion in this country is not over." 
(Excerpts, Page BI0.) 

Administration aides said the 
White House had concluded not only 
that most such programs had 
worked well, but also that the politi­
cal risks of tinkering with them now 
far outweighed imy benefit Mr. Clin­
ton might gain in new support from 
moderate voters. In particular, they 
said it became apparent that the 
programs aided not just minorities 
but also women, whose electoral sup­
port the President especially needs. 

The White House portrayed the 
President's speech today as the lat­
est in a series of recent efforts to find 
common ground on divisive issues , 

like Federal spending, violence on 
.. television and prayer in the schools. 
Though his talk was !ow:key, he 
made no apologies for hiS views. 

"We should have a simple slo­
,gan," Mr. Clinton said, in what 
seemed a rhyming nod to Jesse 
Jackson who has been harshly skep­
tical of ~ny effort to diminish affir­
mative action. "Mend it, but don't 
end it." . 

Though affirmative action had bi­
partisan support when program~ 
were begun 25 years ago, Republi­
cans were quick to criticize the Pres- .\ 
ident today as defendi~g the ,status 
quo. "He,should have said end It; y~u 
can't mend it," said Gov. Pete WtI- .\. 
son of California, a Presidential 
hopeful who is seeki~g to ~01l back 
his state's affirmative-actIOn pro- I 
grams. The Senate majority leader, 1 
Bob Dole of Kansas, who agreed ! 
Tuesday to delay consideration of a.' \ 
bill to curtail affirmative action, pe~­
haps until next yea~, r~ne~~d hiS 1 

vow to introduce legislatIOn to get I 

the Federal Government out of the 
I • group-preference business." 

Several of the prominent civil 
· rights and political leaders in the 
· President's invited audience this 

\ I; morning suggested he would gain by 
I : standing his ground on an issue that I .. has long been one of his central 

i concerns as a post-civil rights era 
, . Southern politician. 

Mr. Clinton ordered all Federal 
: agencies to review their affirmative­
: action programs' and eliminate or 

reshape any that Impose a quota, 
create a preference for unqualified 

· people, foster reverse discrimlna­
. tion or continue after their antl-dis­
'; crimination purposes has been 
:' achieved. And he sketched plans for 
;" a new program that would set aside 
· some Federal contracts for indivld­
uals, regardless of race or sex, if 

I their businesses or employees were 
: located In poor areas. 
!. But the President proposed no 
: elimination of any program, drew 
\ back from any suggestion that affir­
!matlve action needed profound ra­
" thinking and stood foursquare 
!against arguments from Republi­

i cans and conservative Democrats 

!alike that such programs had out­

,lived their usefulness. 

: He imbued the 45-minute talk with 

personal history, recalling that the 

poll tax and segregated schools and 

\\'llshrooms were a facts of life In his 

Arkansas youth and that improve­

ments did "not happen as some sort 

of random, evolutionary drift" but 

thanks to hard work, legal chal­

lenges and personal courage. . 

. "I think his speech will help him 
tremendously at the grass-roots lev­
el," said Myrlie Evers-Williams, 
chairwoman of the National Assocla­

~ tion of Colored People and the widow 
· ,o'f the Medgar Evers, the civil rights 
, leader who was assassinated in Mis­

:. sisslppi in 1963. "He has shown poll­
. cies that I think the public will ap­
.. preciate, and determined not to 

, " waver. It was a brave speech." 
,: :Mr. Jackson, who got a telephone 
',.brlefing on the speech from Mr. Clin­
'. ton on Tuesday, said today that the 

President "set a good moral tone for 
the country" and "spoke to Ameri­

.: I . ' 

ca's hopes and not Its ·fears." He 

. complained, though, that the Adrrin­

Istratlon's review took so long that 
while Mr. CUnton "was In the stllnds 
reviewing and reflecting, the opP,asi­
tion was on the field scoring points." 
. The moderate Democratic Uad­
ershlp Council, which Mr. Clinton 
helped found as Governor or Arkan­
sas and which has long urged ptJas­
Ing out affirmative action in favor of 
broader economic development lef­
forts, was considerably less effusire. 
Its preSident, AI From, said, "I h~pe 
the President's speech today is the 
first step in this direction." , I, 

. : 
Fprhis part, Mr. C.lintongave "~n­

gry white men" their due, ackno'rl­
edging that "some people are h~n­
estly concerned about the, times ~f. 
firmative action doesn't work, when· 
It's done In the wrong way;" I ' 
. I 

Mr. Clinton vowed that when t11,e 
Administration found such cases, It 
would fight them in court, ,by filin~ 
reverse discrimination suit,s if n~­
essary. "Most of these suit~, howe~­
er affect women and minorities for 
a ~imple r~ason: because the vas:t 
majority of discrimination in Ameri 
ica is still discrimination' againsf 
them." 

At another point he said: ~'Let me 
be clear about what affirmative act 
tion must not mean and what I won't 
allow It to be. '\ 

,"It does' not mean, and :1 don't: 
favor, the unjustified preference ofl 
the unqualified over the qualified ofl 
any race or gender. It doesn;t m~an 
- and I don't favor - numerical 
quotas. It doesn't mean, and 1 don't 
favor, rejection or selection: of any 
employee or student solely ·on the 
basis of race or gender without re­
gard to merit." 

George Stephanopoulos, the:senior 
Presidential adviser who supervised 
the review of preference programs 
for the White House, said the 'Presi­
dent had determined not to single out 
any particular program for change 
or elimination pending the c~mple­
tion of detailed new guidelines by the 
Justice Department Instructing 
agencies on compliance with 'a re­
cent Supreme Court deCision that 
cast some affirmative-action'. pro-
grams'into doubt. ' 

. 

. 
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* * * Clinton voiced a spirited commitment to ' 
continue affirmative-action efforts. In an ; 
impassioned speech•. the president advo­
cated some specific reform actions. such • 
as halting fraud. However. Clinton was ada-, 
marlt in his Support fur the programs. • 

I • 



Clinton Decl,ares Affirma~ivf 

Action Is 'Good for AmerIca' 


• Policy: President urges 
nation to mend the system, 
not eliminate it, and orders 
reforms. Address is hailed 
by liberal Democrats, civil 
rights advocates. 

By PAUL RICHTER 
TnlES STAFF WRITER 

WASHINGTON-In an unapol­
ogetic embrace of . liberal Demo­
cratic Party values, PreSident 
Clinton declared Wednesday that 
affirmath'e action has been ,"good 
for America" and urged the na'tion 
to "mend it, not end it." 

Having concluded a siX· month 
study of preference programs for 
women and minorities. Clinton 
asserted that the 25-year-old sys­
tem retains its value in correcting 
historic wrongs and helping expand 
an economy that increasingly 
depends on minorities and women. 
E\'en as he ordered new efforts to 
root out abuses, Clinton insisted 
that "in the fight for the future, we 
need all hands on deck. And some 
of those hands still need a helping 
hand," 

Recounting the incomplete suc­
cesses of the civil rights movement 
and his own personal experience, 
Clinton portrayed the issue as a 
matter of America's loftiest aspira­
tions. And while he acknowledged 
the presence of abuses in the sys­ I 

1tem, he rejected suggestions that , 
reverse discrimination is 
widespread. 

"There are voices of division who 
would say, 'Forget all that: .. he 
said, "Don't you dare. Remember. 
we're still closing the gap between 
our founders' ideals and our 
realities." 

! ......... ­
,~ v 

The long. awaited address, 
delivered in the marbled solemnity 
of the National Archives in Wash­
ington, drew rhapsodic reviews 
from liberal Democrats and civil 
rights advocates who sLx months 
ago fearedl that Clinton was about 
to back a'way from affirmative 
action in the face of rising nation· 
wide controversy. The ch'n rights 
community hopes that the speech 
will begin a presidential campaign 
to increase public support for pro­
grams that no longer have the wide 
public acceptance they once did. 

Myrlie E\'ers-Williams, head of 
the National Assn. for the 
Advancement of Colored People, 
praised Clinton for "his bold, deci­
si\'e statement," while Democratic 

. 	Rep. Julian C. DLxon of Los Angeles 
called it a '(giant step forward." 

Please see CLINTON, A4 

Conllnued from Al 
The Rev. Jesse Jackson, now considering 

a ch~lIenge:to Clinton for the Democratic 
presidential nomination, called the 
President's remarks "one of his finer hours 
as a le~der iof the country," a}though he. 
added:' What we heard today is not where 
the White House was three months ago." . 

.But It provoked an explosion of denunci­
ation from GOP presidential aspirants and 
other Republicans, who asserted that affir­
math'e actioh programs are an unfair and 
outmoded obstacle to a race- blind society. 

"He is trying to keep in place a system 
that will contain the virus that threatens to ' 
tribalize Americ<\, to divide us," Gov. Pete 
Wilson told reporters in Sacramento Clin~ 
ton aide George Stephanopoulos said that 
"t~ibalize" is racial code language, but 
~llson countered that he was only quoting 
historian At~hur Schlesinger, a Democrat. 
w.ho h~s used it to refer to increasing con­
filcts among ethnic groups in society. 
~enate Majority Leader Bob Dole (R­

Kan.) said: 'iThis is not a difficult issue, 
Discrimination is wrong. And preferential 
treatment is wrong too," Sen. Phil Gramm 
(R-Tex.) said that Clinton "is committed to 
soh'ing the problem of discrimination in 
America by extending unfair advantage to 
even more people." 

The term affirmative action. which was 
coined during the Lyndon B. Johnson 
Administration, refers to programs that 
attempt to make up for past discrimination 
against minorities and women by giving 
them preference in college admissions, 
employment and government contracting. 
while stopping short of relying on numeri­
cal quotas. Long an article of faith for most 
Democrats, but especially liberals, the con­
cept has come under rising criticism from 
moderates (lnd conser\'atj\'es. 

In its forceful and uncompromising lan­
guage, the speech represents a substantial 
political risk for Clinton. who has trod 
carefully on the divisive affirmath'e action 
issue since his first presidential campaign. 
To win reelection, he badly needs the sup­
port of moderate \'oters who may be suspi­
cious of affirmath'e action. He may espe­
cially need them in California. where the 
issue burns hottest. , 

But as he heads into the campaign year. 
he may need e\'en more to solidify his 
political base among minorities and liberals 
and to a\'ert a possible independent chal­
lenge by Jackson. 

And perhaps he needs most of all to per­
suade Americans that he is willing to stand 
up for the things he nlues, even in the face 
of political pressure to do otherwise, . 

In its liberal sentiments. Clinton's speech 
contrasted markedly with speeches that he 
has recently delivered on such subjects as 
budget cutting, school prayer, deregulation 
and Violence in the media, 

To deliver his remarks, Clinton stood 
before the preserved original copies ,of the 
Declaration of Independence and the Con­
stitution, which he called "America's only 

, true crown jewels." He clearly sought to 
suggest that the principles of racial equal­
ity should also be dear to Americans, 

He recalled his youth growing up in seg­
regated Arkansas and his first \'isit to the 
archh'es in 1963, the year the Unh'er~ity of 
Alabama was forcibly integrated, and Dr, 
Martin Luther King Jr. delivered his "I 
Ha\'e a Dream" speech only blocks away in 
Washington. .. 

Clinton outlined what he said were the 
achienments of racial progre33, inclt.:ding 
a space program that began exclu:sively 



with white male astronauts but grew to 
include women and minorities, including 
Sally K. Ride, Ellen Ochoa, Leroy Chao and 
Guion Bluford, 

Clinton recalled that affirmative action 
had been deY'?loped with bipartisan support 
. under a Republican President, Richard 
Nixon.:Hesaid that it grew out of years of 
':trving to.naxigate between unacceptable 
paths" of simply declaring discrimination 
illegal or trying to "impose change by lev­
eling Draconian penalties on employers 
who don't meet certain imposed, ultimately 
arbitrary .and sometimes unachievable 
quotas." 	 . 

He said that racial bigotry is still com- '. 
monplace, citing as the "worst and most 
recent evidence of this" reports of a raCt__ 
picnic in Tennessee attended by federal 
agents. including some from the Treasury 
Department's Bureau of Alcohol, Tobacco 
and Firearms and the FBI. 

The eYent was a "sickening r~minder ?f 
how pervasive these kinds of attltu~es stIll 
are" Clinton said. declaring that he mtends 
to t~ke "appropriate action" in the case. 

1n conjunction with the speech. Chnt?n 
issued a memorandum calling on agencIes 
to review their affirmatin action progra~s 
to ensure that they are in compliance WIth 
the Supreme Court's June ruling that race­
conscious go,-ernment programs mu~t b~ 
judged under a standard of "strict scrutmy. 
. 	 But he argued that the case does not 

neCessarily spell a sha~p scaling back of 
affirmative action, since, he said. state and 
local government have continued such 
programs under similar standards. 

Clinton also called for a new federal set· 
aside program to funnel federal contracts to 
businesses in poor areas, even if they are 
owned by whites. The "empowerment 
communities" program. to be developed 
under the supervision of Vice President Al 
Gore, would need approval from the 
Republican-controlled Congress, a fact that 
appears to diminish its chances of becoming 
a reality, . 

Clinton acknowledged the flaws of some 
affirmative action programs and said that 
he has directed U.S. officials to root them 
out. The government needs to crack down, 
he said, on companies that pretend to be 
eligible and are not. . 

He said that criticisms of the evenhand­
edness or effectiveness of programs have 
been "fair questions," 

Yet while Clinton acknowledged abuses 
in execution of the programs, he staunchly 
defended their underlying principles. He' 
insisted that 'there is no reason that affir­
mative action should mean the funneling of 
government benefits to the unqualifi~d. 

H,e twice cited the efforts of his Small 
:Suslness Administration to increase lend­
Ing t~ minorities and women in his Admin­
IstratIon. He said the White House review 

I found that the SBA last year increased 
loans to minorities by two-thirds, loans to 

: 	 women by more than 80% and that it did 
n,ot decrease loans to White men. Yet, "not a 
sl~,gle ~oan went to art unqualified person." 

Affirmative action has not always been 
perfect and affirmative action should not go . 
on forever," the PreSident said, "It should 
be changed now to take care of those things 

1· 	 that are wrong and it should be retired 
I When its job is done. 

:'1 am r~sol.;ed that that day will come," 
~hnton said. But the eVidence suggests­
Indeed, screams-that that day has not 
come." 

Clinton praised the most contrOVerSial 
aspect of affirmative action, the set-asides 

. th,at apportion a share of all contracts for 
; mmontl.es or Women. "It has helped a new 
i ge,neratlOn of entrepreneurs to flourish," he 
! saId. " 
, Advoc~ies for such programs, belea­
gu~red m recent months, could not contain 

I their delight, 
: "Th~re was nothing in the speech I would 
i ha:,~ dIsagreed With," said A. J. Cooper, an 
;offICial o~ the ~ational Assn, of Minority 
: AutomobIle Dealers. 
I But some of Clinton's admirers acknowl­
; edged that they had not been entirely sure 
I t~at he would come out to squarely on their 
ISlde: Some noted that last Winter, some 
iW~llte House offiCials were arguing for 
!Cllnton to endorse the California initiative 
,that would end state affirmative action 
preference programs, 

"It was mu~h s~r~~ger than I thought it 
~ou~d be, gOing m, said Eleanor Smeal 
preSident of the Feminist Majority. ' 
! Meanwhile, Clinton's allies in the moder­

. ~te to conservative wing of the party were 
subdued. 

: S~n, Joseph. 1. Lieberman (D-Conn.).
~halrman o~ the Democratic Leadership 

.	CounCil, which had tried to push Clinton 
t?ward programs based on financial need 
qld not criticize Clinton. But in comment~ 
on t~e Senate floor. he worried about the 
unfairness of affirmative action and pre­
~lcted that its programs would not stand up 
In the face ofthe Court's deCiSion. 

http:mmontl.es


'There are voices. of divl.slon who would say,"Forget all 
that," don't you;dare. Remember, we're still closing the 

gap between our founde'rs' Ideals and our realities.' 
. . I .' 

PRESIDENT CLINTON 

Orders From the White House 
i 

Highlights of White House action Wednesday on federal 

affirmative action programs. 


! 

President Clinton told heads of federal 

departments and agencie's that any 

affirmative action program must be 

eliminated or reformed ifiit: 

• Creates a quota 

• Creates reverse discrimination 

.• Creates preferences for unqualified individuals 

• Continues even after its equal opportunity purposes have been 
achieved . 

Vice President Al Gore is :to lead a 

Community Empowerment Board that will 

develop a set-aside program targeting 

federal contracts to small companies, 

regardless of their owners' sex or race, that 

locate in poor communities. "Looking 

beyond the issue of fair and effective' 

responses to discrimination, we must 
 Gore's new. recognize that there are communities and mission: Jobsregions in our country where the free for poor. enterprise system is not working to proyide 

communitiesjobs and opportunity," thelPresident's 
affirmative action report said. 

I 

" Source: Times staff and wire repOrts 

The high court set affirmative actionstandards·.·, 
recently, ruling that: '.. '. .......' 

"All racial classifications" by government> 
ag~ncies'are "inherently suspect and 
presumptively invalid." The court said such' . 
programs cannot be broadly applied to remedy . 
suspected discrimination over time, but could be . 
used to correct specific, provable cases of . 
discrimination. . . . 

. 
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GOP in Bitter Disarray 

I •

Over Bias PrQgrams 

But some party stahyarts, such 
as Linda Chavez, a :conserva­

live anti -affirmative action aC,ti~ist 
who chaired the U.S. Commission 

. on Civil Rights in tlle ~onald 
Reagan Administration,~ said that 
such talk is political do~blespe~k. 
"They're a bunch of nerv,ous nelhes 
up there who have n~ver been 
comfortable talking abo~~,race and 
hope that it goes away, Chavez 
said. "They are basically getting 

• Politics: Democrats seem to have ~eached a general accord. 
Republicans, on the contrary, find t~emselves deeply divided on issue. 

~pecter of 1996 presidential pOlitics also
By SAM FULWOOD III hovers over the debate. . . 

W
TIMESSTAFFWRfITR : In a sign that many party faithful see 

as a retreat, House Speaker Newt Gi~­
ASHINGTON-While Demo­ grich (R-Ga.) has urged hiS 
crats appear to have reached colleagues-including" Senate Majority 

some level of agreement op how to pro­ Leader Bob Dole (R-Kan.), who is 
ceed on affirmative action, the Repub­ campaigning for his party's presidential 
licans are in disarray, acrimoniously nomination on an anti-afflrmatJve 
arguing among themselves over how action platform-to delay introducing 
'forcefully to oppose race-based federal premised legislation until later this 
policies, y,ear. His critics accuse Gingrich of 

backing away from a politically sensi­Republican congreSSional leaders' 
tive issue but his aides say that he wants reluctance to introduce legislation to craft· legislation carefully andattacking affirmative action programs is thoughtfully.attributed bv manv to concern that 

: "We are a few months away from steps to end such programs would make 
them appear racist and sexist. The ; ~~ving;;~-~ffirmative action 

,agenda," said Tony Blank.!ey, 
Gingrich's chief spokesman. We 
have conveyed our thoughts all 

: around the party that it would ,be 
'best to think through our pollcy 
, and how best to communicate what 
: that policy is." , ' 
: But that go-slow approach has 
'angered some party activists who 
:fear that the GOP is worrying, too 
;much about politics and toohtl!e, 
about keeping faith with its anti­
laffirmative action rhetoric. 
I "I think that deCision is symp­
itomatic of a certain level of dis­
:comfort with the issue on the pa~t 
'of Republicans," said Abigail 
'Thurnstrom, a political science 
professor at Boston U,niversity who 
closely watches R~pub~ic~n con­
gressional leaders. ThiS IS not a 
subject-race-that they feel com­
fortable'dealing with. It is not 
where they live," .. 
; Thurnstrom said that Republican 
leaders are sensitive to charges of 
racism and sexism, making them 
cautious in their efforts to balance 
their anti-affirmative action legis­
lation with PQlicies tha~ wo:u!d pro­
vide opportunity for mmorltles and 
women without promoting group 
preferences, , . 
I "The message [anU-affirmatJve 
action leaders] are sending to the 
black and Latino communities is 
that we're going to take something 
from you," Thurnstrom said, "It is 
extremely important for· the 
Republicans to say what ~hey ~re 
going to do in place .of affirmative 
action, That's certainly the way 
Gingrich is thinking."

I • 

cold feet." \ ' 
: Chavez, who has a~gu,ed for 
: years against federal setiaslde and 
, affirmative action progr~'!ls th~t 
.' benefit women and minoptles, sal,d 
.. that she is angry with ~er .par~y s 
, leaders because they a~e, actmg 

like Bill Clinton. " by wantmg to. be 
on both sides of the aiflrmatJ~e 
action debate and wanting to aVOId 
making anyone mad. I " 

"Republicans want to sound hke 
. I 

- I - ~J 

Uley're disman tling prefer~{lce 
programs, but so far they aren't 
doing very much. That's pullins a 
Clinton." \ ,;) 
. But Blankley disputed that View, 
arguing that the Republican Party 
has "an opportunity" tol gain sup­
port among African Am~rica~,~.'and 
Latino voters by making sure It has 
something to say aboti,t what it 
supports instead of only argUIng 
against affirmative action. ..­

"If we don't express our fuU::J.iew 
on af1'irmative action, includinithe 
positive aspects of our pol\cies,Alen 
we will miss out on this opportllility 
to reach the broader public," Bl~n­
kley said. "When we hav,e our full 
program togeth~r, then afl Ref;lub­
Bcans will have a better chanc~ to 
get out before the cou~try,and 
deliver a more coordina~ed .m~s· 
sage of what we're opposed to and 
what we are for," : . \ ~:~~ 

Gingrich. in fact, often ·rl1ils 
against "preferences pased) on 

genetic codes" and promi\les 
sweeping legislation tha',t wCjuld 
abolish affirmative action pro­
grams altogether, . I ',':i 

I Both Dole and Sen, Phil Gramm· 
(R·Tex.), another GOP presiden­
tial hopeful, have spoken !(jut 
against affirmative action put 'i!,ei­
ther has introduced legisla~ion:nor 
given specific details of what they 
would do. lA' 

Last March. Dole announced that 
he would submit a bill which wOUld 
ban racial and gender pref~rences 
in hiring, promoting and ~usir!ess 
contracting with the feder~l g~v. 
ernment, said Joyce Campbell of 
the majority leader's offiGe.:She 
said that Dole remains opposed to 
government programs th~tgive ' 
preferences to people based on race 
and gender and plans to introql.lce 
his bill next week. 



I' 
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WASHINGTON EDITION / LOS ANGELES TIMESImrhediately after Clinton's 
speech in support of affirmative 
actiod, Dole criticized the President \ 

on the Senate floor Wednesday but 
did not say when his legislation Will 
be submitted. ' .;; 

\
Rep. Charles T. Canady (R­

Fla.), ~ho chairs a House subcom­
mittee on the Constitution, said that 
he is working with both Gingrich \ 

andD,ole on proposed legisla~lon 
but said that he could, not prom,ise 
when 1 exactly the bill will:'.be- \ 

submitted. ' .,: 
"We Republicans are not unani­

mous on this," he said. "I under­ \ 

stand that sometimes things .doh't 
move as fast in Congress as some 
people!like but we are working on \ 

this and we will have the bill ~n." 

\ 

: ' , 	 '\ 

Unfinished Business: GovernIV-ent 

In 1993, federal agencies awarded S13 	 , f I I .Under a little-known ederal regu atlon 

billion 'in contracts to firms owned by dubbed "the Rule of 2:' departments are 
blacks, Latinos,'Asians and Native Ameri­ , permitted to dose off bids to white-owned Contracts cans under a yariety of special "set-aside" • firms if at least t ....'o qualified minority­

, programs. But none of those progra~ns was owned businesses are a\'ail~ble to do the
begun to remedy raCial discnmmatlOn work. OffiCials described the "Rule of 2" as ' 
practiced by the Defense Department, the one of several means of achieving the• Courts: Clinton has endorsed' Transportation Department or Labor Defense Department's goal Ii of steering at 
Department, for example. fairness. But that doesn't erase 'a 	 least 5% of its contract funds to minority-

In the immediate wake of the high court owned firms. Istrict Supreme Court ruling that ruling, several Administration lawyers In 1994. the Pentagon aw~rded S5.8 bil­agreed that they would have to rense orundercuts affirmative action in 	 lion in contracts to companies owned by repeal programs that resern some con­ minorities. according to the President's awarding funds. 	 tracts for minorities only. As an alternatl::e, • . -, , I 
I 

Justice, Sandra Day O'Connor urged the Affirmative Action Re\'iew. ! ' 
By DAVID G. SAVAGE government to use "race-neutral means to • "They baSically put up a sign that says, 
TI~IES STAFF WRITER 

W 
increase minority business participation" • 'No Whites Need Apply:" said Jim Reeves, 
by, for example, offering special assistance a Las Cruces, N.M., lawyer representing the ASHINGTON-A Minnesota con­ ! to "disadvantaged" firms when they apply company. . Istruction company which has pav~d 

I for contracts. 	 , For months, the compal1Y had com- .roads at the White Sands MIssile Base m 
I But in the end, the President rejected that : plained to the Pentagon without success, , New Mexico raises a problem that President 

.. I' option and instead pledged his support for ; that it was being unfairly excluded fromClinton largely glossed over Wednesday in 
, the continued use of "race-conscious" 	 applying for the work. But the high court's his impassioned endorsement of federal 
I measures in employment, education and ,ruling of June 12 changed the rules of the affirmatiye action. 
go\'ernment contracting. : debate. 	 IWhen most Americans think of "affir.: 

maUve action," they think of jobs and col­ \ The President's strong support of affir- i "It came at just the right time for us," 
lege admissions. But at the federal level, the I mative action-the bully pulpit effect-will ! Reeves said. ' I 
biggest battles have been fought overgov­ :,probably ensure that employers will con- I In late June, the company filed a suit in 
ernment contracts. And those federal jtinue to consider race, gender and ethnic federal court against base: contracting 
efforts""':'a key to,survh'al for many min~r­ background in hiring. Decisions about officer DenniS Sutton and Defense Secre­
ity businesses-remain in jeopardy, despIte Iwheth~r to u~e racIal preference in college tary William J. Perry contending that it 
the President's commitment to stay the [admissIOns Will be lef~ larg~ly to the states. was being "unlawfully exc~uded" from 
course on them. In California. the Unl\'erslty of Callforn~a seeking a contract solely because of race. 

Board of Regents-and eyen the state s· . . . , IAs one government lawyer ~ai~ 'voters-will decide. 	 Clinton s Ju~tlce Department has yet to IWednesday, there is "clearly a tensIon I " 	 '. reply to the smt but must do so by the end of 
between the, President's speech staunchly , i But I.n go; ernment contra~tmg. the. fmal. this month. Administration tawyers will 
supporting affirmative. action and a sepa­ rordll~.=I~ ~~l~ be spokenlrl._thefed~aL have to explain how their decision to close 
rate presidential directive that. tells federal, I " " off contracts to white-owned firms is a
agencies to implement a strict Supreme I courts. Andthe .Iegal complamt,flled by the "narrowly tailored" remedy for clear past 
Court ruling that undercuts afflrmatlve I!'1mnesota fIrm Illus~~tes the dllemma,fac- discrimination by the governmlmt. 

, mg the Clinton AdmInistratIon. 	 , I . .action. 
: In the past. the McCrossan Construction 	 Still, the battle I,n the courts\ WIll lIkelyThe recent ruling, in Adarand Construc­
Co. had submitted a low bid and won con- take years to resoh e. ,tors vs. Pena, says that the government 

may not use "racial classifications" to \tracts for roughly $30 million in road,work ' ~ 1......1' I ~ 2­
award any funds, except to remedy proven, 	 at the White Sands base. But last year. the UI (.) U 

Ichief con tr'acting officer at the base Ipast discrimination by an agency or Its 
lannounced that only minority-owned firms 	 ' contractors. 

,'Icould submit bids for future road contracts. 	 \ 

http:will:'.be


Attorneys for the Associated General 
Contractors of America predicted that the 
lawsuit in McCrossan Construction vs. Sut­
ton will be the first of many.­
: "We were disappointed but not sur­
prised" by the President's speech. said Mike 
Kennedy. a special counsel for Associated 
General Contractors. "I saw no recognition 
Cif the problem faced by contractors:' he 
said. 
I 

EYen some Democratic leaders ques­
tioned whether the President had come to 
the grips with the Supreme Court ruling and the strict standards it imposes for offi­
cial affirmath'e action. 
: "In my own view, most government pro­

grams in which race. gender or similar sta­
tus are dominant factors will not survive' 
the Supreme Court's new Adarand test." 
Sen. Joseph I. Lieberman (D-Conn.), a 
f9rmer state attorney general, said on the 
Senate floor. "We must work together to 
.fInd new and. I would hope. more broadly 
a,cceptable ways to achieve the goal of pro- , 
m,otingequal opportunity for al!. particu­
l~rly for our poorest neighbors." 
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Civil rights leaders, nowev­

I er, were pleased, including Jes­


se Jackson, whom the Wbite
Offers reforms meant to 
l 

House Is trying to coax away 
from a potential Independent~end'aflrnhnatlveaotion presidential candidacy. 

Said Jackson: "He chal· 
By Bill Nicbols lenged the country to choose 
USA TODAY . history over hysteria ... ', and 

seemed to be driven by convic­
President Ointon defended tion and courage and hope 

the concept behind federal at­ Irather than tear." 
firmative action programs 
Wednesday in a much-awaited 
speech that capped a five­
month Wbite House review. I 

"Let me be dear - aftInna­
' tive action has been good for 

I America," Ointon said. ''We 

, should have a simple slOgM: 


Mend It, but (lon't end it" 

Ointon's Iix-it approach ~ 


based on a lOO-page review r¢­

leased by the Wbite House ­
addresses some criticisms of 

aflinnative action, but appears 

aimed at finding a common 

ground the public can support. 


Among Ointon's reforms: : 

.... No quotas. I 


.... All aflinnative action re­
cipients must be qualified. 


.... Reverse discrimination 

will be vigorously prosecuted; 


.... Affirmative action pro­

grams that have served their 

purpose should. be terminated. 


Clinton asked Vice President 

Gore to devise a plan to include 

economically distressed areaS 

in set-aside programs, even It 

white-owned firms benefit 
 l 

The president rejected those 

who have called for an end to· 

aftInnative action or a signlfi~ 

cant rollback: "The job of end­

ing discrimination in this coun­

try is not over." .! 


And he stopped well short ot 

the radical rethinking some 

conservative Democrats want, 


Leading RepubUcans called 'I 
the speech little more than a 

political ploy to energize the I 

I 


Democratic base, particularli 

women and minorities. ' 


"He should have said end It 

You can't mend it," said Ca1i~ 

fomia Gov. Pete Wilson, a GOP 

presidential candidate who' 

wants to roll back his state's at.: 

firmative action programs. ; 


Patrick Bucbanan, another 

GOP hopeful, said Ointon's' 

"plan to perpetuate govern-: 

ment·sponsored racial dls-! 

crimination Is unjust and un·' 

constitutional" : 


1 
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President 
plays it safe 
with reform 
By BiD Nichols 
USA TODAY 

President Clinton's speech 
on allirmative action Wednes­
day was not the major policy 
shift some conservative Demo­
crats wanted and some liberal 
Democrats feared. 

Instead, CJinton followed the 
pattern of recent speeches on 
moral and social issues, finding 
what he believes is a reason­
able middle ground a majority 
of the country will agree with. 
. This approach has had the 

effect of quieting dissent about 
Clinton among women and mi­
norities and possibly slowing 
momentum toward a presiden­
tial run by Jesse Jackson. 

White House senior adviser 
George Stephanopoulos put it 
this way: "We think we need 
reform, but not rollback." 

Ironically, those Ukely to. 
criticize his approach are not 
just Republicans seeking to end 
allirmative action, but Demo­
,cratic centrists who had hailed 
this review at first as a major 
step for a "New Democrat" 

AI From of the moderate 
Democratic Leadership Coun­
cil issued a ItsHhan-effusive 
statement 

"We have long believed 
race-conscious preferences ... 
are divisive and should be re­
placed over time with an eco­
nomic development and em- . 
powerment strategy •... I hope 
the president's speech today is 
the first step." 

Clinton's speech plowed lit­
tle new ground. . 

He offered no examples of 
affirmative action programs 
that don't work or that he 
would change, opting instead to 
reiterate prinCiples he's long 
supported - no racial quotas, 
no preferences for unqualified 
applicants and a vow to punish
reverse discrimination. .. 

I 

I 

i Clinton did say he wants to 
.. include white-owned business­
: es in depresSed economic ar· 
. eas in federal set-aside pro­
; grams and that he thinks 
I affirmative action programs 
. that have achieved their pur· 

pose should be ended. 
And allirmative action foes 

I .can take some solace from a 
i~_____ 

Justice Department review to 
make sure federal programs 

I agree with last month's SU­
I preme Court ruling narrowing 
.. the scope of aMrmative action. 

Stephanopoulos said uncer· 
tainty about the scope of the 
court's ruling limited Clinton's 
ability to make more dramatic 

I changes. 
But Clinton's clear thrust 

was an unapologetic defense of 
, ractal and gender remedies for 

past and present discrimina· 
-.--- ­

I tion. He said: I 

"When allirmative action is 
, 	 done right, it is lexible, it is 

fair and it works. To those who 
use this as a political strategy to 
divide us, we must say no." 

That brought enthusiastic 
cheers from civil rights activ­
ists and even from Jackson, 
though he says he's still consid­
ering a presidential run. ; 

That sets a clear distinctioo 
between Clinton and GOP preir 
idential hopefuls, most flf 

I whom want amrmative action 
ended or radically changed. ; 

Senate Majority Leader Bob 
Dole plans a bill to "get the fed­
eral government out of the 
group preference business." . 

Sen. Phil Gramm. R·Texas, ; 
said Clinton was espousing "a 
philosophy that says that the 
way you correct for discrimi~ 
nation is to have the govern­
ment engage in it" 

Political analyst William 
Schneider said Clinton gave

I 

possibly "the best defense in 
years of why we must continue 
allirmative action."· I 

"But I don't think it will con­
vert many of his critics ..• The 
president kept saying he wan,· 
ed to modify the abuses of af· 
firmative action, where moSt 
who oppose it differ with the 
prinCiple. The debate really is 
over the principle." 



I 
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strong words on both Sid~s 
President Clinton's defense of a1!lrmative action brought iJn. 
mediate and strong reaction from supporters and critics. 

. 	 . ! 

. ,,'. /. 

I think he's done a real/dis­
service. He's trying to keep
in place a system that will 
contain the virus that threat­
ens to trib8.Iize America and 
divide it I 

California governor 
opposes program " 

" .Many people ... were hold­
ing their breath to see what 

.	position he would take. To 
me, it indicated strength in 
his belief and willingness to 
put politics aside and send a 
clear message to the likes of 

... .. ........ . By Tim Dillon. USA TODAY GoV. Pete Wilson. 

SYMBOLS: President Clinton amid displays of the Declaration' ....... " 

of Independence, the Constitution and the Bill of Rights. 

NOW president says 

Ointon was careful 


."
He has clearly moved more 
slowly and more carefully 
than some of us would like 
... but on the issue of equal
opportunity, this president 
gets it - personally, philo­
sophically, Politically. 

" 


'. 

AP 
Presidential hopeful 
sees a Clinton failure 

It is un-American to itreat " 

people as members of a 
group rather than as individ­
uals. UnfortunatelY,IPresi­
dent Clinton's report fails to 
recognize this' fundamental . 
prin~iiple. i 

" II 

,, . 



Supreme Co~ leaves· 

very little wiggle room 

By Tony Maw·· . 
USA TODAY 

A1IlnnatiVI action was once viewed 
as the gleaming success story of the civ­
Il rights r::~/~ment. creating thousands 
of Jobs llild leducatlonal opportunities 
and :JilUons ~f doilars in business for 
minorities an!d women. 

But now e';en'the SUpreme Court­
which once in~:rtured at1lnnatlve ac· 
tlon's growtbl,--.has pulled,suPport. 

By a 5-4 vote on June 12, the court 
, struck down;an at1lnnatlve action plan 

In a federal blgnway bullding program. 
applying a new, stricter standard that 
couid wipe out many other programs. 

From tts beginnings in the Johnson, 
and Nixon administrations, a1Iirmative 
action has been on shaky ground: 

• The Constitution's 14th Amend­
ment guarantees the "equal protection" 
of the laws tor a1l, without making a dis­
tinction between unequal treatment for 
a benign purpose on one hand or a mc­
1st purpose on the other. 

• The ClvU Rights Act ot 1964, the 
major dvU. rights law of this century, 
does not authorize at1lnnatlve 'action 
and seems to prohibit it 

The Supreme Court gave a1Iirmative 
action Its blessing under the theory that. 
at least temporarily, minorities should 
be given "unequal protection" because 
past bias put them at a disadvantage. 

Now it appears the court Is returning 
to the view that government programs, 
Should be mce-neutraJ. 

,"The coUrt has basically said to the 
country that the Constltutlon Is color-
blind, and government has to opemte 
accordingly," says University of Virgin-
fa poUtical scientist David O'Brien. 

Only two justices - AntonIn ScaJla 
and Clarence Thomas, the court's onIy 

I.nsta.tlces would have 10 do the justify­
ing - something this Congress may not 
have the desire to do. 

Clinton endorsed surviving federal 
at1lnnatlve action plans except those 
requiring quotas or leading to reverse 
discrimination. 

• State and local programs. Amr­
matlve action plans at these levels were 
not' a1fected by the recent ruling, but 

black member -seem to believe that -'''were placed under a similar "strict 
\ government at1lnnatlve action can nev· 

er be justl1led. But the court majority 
sharply narrowed the ground on which 
at1lnnatlve action plans can stand. 

"The court's decls10n leaves many 
questions open," said Justice Depart­
.ment otlclal Walter Dell1nger in a pre­
lIminary analysis of the ruling. 

'1 don't think the story on at1lnnatlve 
action Is over," says New York Law 
School professor James Simon, author 
of a book on the court called The Center 
Holds. "The struggle continues" 

Astatus report on at1lnnatlve action: 
• Federal programs. The court said 

government must have a "compelling" 
interest In establishing a1ftrmatlve ae­
tlon and must fashion a "narrowly tal· 
lored" program. But Dellinger'S analy­
sis suggests that Congress in some 

scru~' standard in 1989. Some have 
survived because studies show they are 
justified by lingering bias. . . 

• Private programs. Business and 
industry:have'voluntarUy established a 
range of ~tlve action programs 
for hlr1n& traJn1ng and promotions. The 
pro~ were not a1fected by the 
court's ruling in lune and are less legal­
Iy suspeCt because they do. not involve 
discriminating by mce. The court In 
1979 said: private a1ftrmatlve action pro­
grams are permi$ible. 

• EduCation. The June ruling did not 
a1fect mce-based programs at unlversl­
ties - sUch as scholarship and admJs. 
stOIlS. BuUess than a month earlier, the 
court let stand a ruling that struck down 
the University of Maryland'sall-black 
scholarship program. 
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CITADEL APPE~L: ~e Citadel will ,ask the U.S. SupremE 
Court to block a JUdge s order that w~uld require the state­
supported school to admit a woman to the all-male cadet 
corps. The Charleston, S.c., school must admit Shannon 
Faulkner, ~9, or. provide acourt-approved alternative. 
School otlclais 5aId there won't be time before the start of 
fall classes for a trial on the issue of whether a new wom­
~n's l~dership program at Spartanburg's Converse College 
IS a SUItable alternative. Fourteen women have ,applied to 
enter the Converse program; 10 have ~n accepted. 
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President stands by affirriIative actio~ 

, . I 

By J. Jennings Moss 
THE WASHINGTON TIMES 

President Clinton yesterday re­
affirmed his support for affirm­
ative action, urging Congress to 
"amend it but don't end it," and 
issued an eagerly awaited report 
that does not eliminate any federal 
program giving preferences to 
women or minorities. 

Mr. Clinton said his five-month 
review of affirmative-action pro-' 
grams persuaded him the pro­
grams are still necessary. His re­
affirmation pleased civil rights 
activists but disappointed conser­
vatives in his party and elsewhere. 

"Affirmative action has been 
good for America;' he said to loud. 

CLINTON 

From page Al 

comes as Republicans on Capitol 
Hill have delayed significant ac­
tion on reform until next year and 
as GOP presidential hopefuls have 
seized it as a potent issue for next 
year. 

It also comes five weeks after 
the Supreme Court placed strict 
guidelines on federal affirmative­
action programs in the case of1 

I Adarand Constructors vs. Pena. 
. The Justice Department already 

has given federal agencies a list of 
criteria with which to judge the 
validity of their programs. 

Civil rights groups, which at 
times over the five-month life of 
the administration's review had 
feared Mr. Clinton would turn 
against them, yesterday hailed his 
action. although some had reser­
vations. 

"It was a ringing reaffirmation 
of his commitment of opening up 
hiring opportunities to women and 
minorities for affirmative action 
and his opposition to quotas ... It's 
not a reaffirmation of the status 
quo;' said Ralph Neas, former ex­
ecutive director of the Leadership 
Conference on Civil Rights. 

But Laura Murphy Lee, director 
of the Washington office of the 
American Civil Liberties Union, 

Dole says ~linton fosters confusion 

applause from guests invited to 
hear his remarks in the Rotunda of 
the National Archives. 

The site was chosen so that Mr. 
Clinton could speak with the Dec­
laration of Independence, the Con­
stitution and the Bill of Rights be­
hind him. 

"Affirmative action has not al­
ways been perfect arid affirmative 
action should not go on forever;' he 
said. "But the evidence suggests 
~indeed,screams--thatthatday 
[when it can end) has not come." 

Senate Majority ;Leader Bob. 
Dole said: "Instead of clarity, the. 
president has chosen confusion.·. 

He has chosen to complicate an 
uncomplicated issue with an ava­
lanche of words and fine distinc­
tions:' 

Rejecting calls from GOP pres­
idential candidates like Mr. Dole. 
as well as from the Democratic 
Leadership Council (DLC), either 
to abolish affirmative action or to 
take significant steps to reduce its 
programs, Mr. Clinton called for 
federal agencies to study the issue 
further. 

He said affirmative-action pro­
grams should be subject to four 
tests: whether they establish quo­
tas; whether they foster illegal dis­

_ by Kevin To GlIbertIThe washington Times 

Before delivering his speech, President Clinton gazes at the original 
.copy of the Declaration of Independence at the National Archives. 

. said she does not think "the battle 
is over." 

"It took us a lot of Iulrd work to 
get us to this point. This speech 
was not a given:" she said. "Al­
though the president was commit­
ted, I still think agencies afraid of 
litigation may not be as strong as 
they need to be to. enforce those 
programs." I. 

For some who have been vocal 
about the need to end.affirmative 

action, Mr. Clinton's action was 
seen as both meek and as an at­
tempt to shore up political support 
with his liberal Democratic base. 

Mr. Clinton "squandered his op­
portunity to advance the Amer­
ican ideal of a color-blind nation in 
which all ethnic and racial dis­
crimination is banished from our 
national government, including all 
the odious paraphernalia. of. re­
verse discrimination:' said GOP 

crimination of any kind, including 

. reverse discrimination; whether 

they give preferences for un­
qualified people and whether they 
have succeeded. . I 

Mr. Clinton even proposed a new 
type of affirmative action, one that 
would give an advantage in federal 
contracts to businesses -- includ­
ing those owned by wllite men ­
that operate in econonlically dis­
tressed areas. HeaskedlVice Pres­
ident Al Gore to.develop the spe­
cifics of the proposal, which 
officials anticipate would require 
congressional approval] 

The president's formal entry 
into the affirmative-action debate 

see CLINTON, page ~8 

presidential 

chanan. i 


Even among Mr. Clinton's allies, 
there were signs of disappoint­
ment. The centrist DOC, which Mr. 
Clinton once headed las governor 
of Arkansas, had pushed for him to 
end set-aside programs and shift 
the attention to the plight of the 
economically disadvantaged. 

"I hope the presidknt's speech 
today is the first step in this direc­
tion;' said DLC President Al From 
in a short, terse statement. 

! 

Mr. Clinton drew a .contrast be­
tween those who have'raised what 
he called "legitimat~ questions" 
about the effectiveness of affirm­
ative action and those: who he said 
were using the issue solely for po­
litical reasons. "1b those who use 
thisas a political strategy to divide 
us, we must say no:' he said. 

. Drawing on his personal history 
and tnat of the nation,1 Mr. Clinton 
laid out the rationalelfor why he 
concluded that affirmative action 
must stay. I 

He cited statistics that the un­
employment rate fo~ blacks is 
twice that of whites, that women· 
earn about 72 percent Of what men 
doing the same job make and that 
white men hold 9S Ipercent of 
senior management! positions, 
even though they mak~ up 43 per­
<;en' 0' the ,.". fo'CO 

I 
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Clinton backing 
ofpreferenceS hit 
~s polarizing races . 

Black Caucus. "We knew ... whatBy Donald Lambro the president has now reported to 
the nation. That is that affirmative 

President Clinton's strong de- 'action is still necessary, still effec­
fense of affirmative-action pro- tive and still worthwhile." 
grams may improve his standing But Thrry Michaels, a forme~ 
with black voters, but it remains a press secretary to the Democratic 
raCially polarizing issue that has National Committee and an early 
driven many white working-class Clinton supporter, said the pres­
Democrats from his party. ident's statement was "a bitter, 

Mr. Clinton's reaffirmation of last-straw disappointment." 
support for a system of racial pref. Mr. Michaels noted that Mr. 

erences for mi- Clinton has abruptly reversed the 
norities also position he supported as the 

TH~ WASHINGTON TIMES 

NEWS , could jeopar- Democratic Leadership Council
ANAL\'SIS dize his chances chairman in 1991 when the DLC 

, of carrying Cali- adopted language that said, "We 
fornia, where an anti-affirmative believe the role of government is 
action referendum is expected to to guarantee equal opportunity not 
be on the ballot in 1996. mandate equal outcomes." . 

"Clinton has taken a position "As u'sual, Clinton chose tactics 
that is basically at odds with the over principles, slippery and se­
voters of California," said John ductive words rather than trans­
Peschong, executive director of forming leadership:' Mr. Michaels 
the 1California Republiean Party. said. 
"We~re going to continue to talk The president was forced to re­
about preferences being a racist evaluate affirmative-action pro­
policy.'" " grams earlier this year when Re-

Few if any political strategists 'publicans began raising the issue 
think that Mr. Clinton can win re- as a prelude to the issues they will 
election without carrying Califor- be striking in the 1996 elections. 
nia and opposition to racial prefer- But his decision yesterday to em­
ences is strong throughout the brace the core of affirmative­
state', as it is in many other areas action policy, with some minor re­
of the country. forms around its edges, drew 

A Gallup Poll earlier this month strong responses from most of his 
foun4 that SO percent of all Amer- potential rivals. , 
ieans surveyed said the govern- M" Lead B b 
ment' should "eliminate all or Senate aJonty er a

Dole - Kansas Republican and 
many" of its affirmative-action the front-running GOP pres­
programs. Only 37 percent said it idential contender _ said he was 
Should "keep all or many of them." ., d I' I ti 

"This is an issue that can only prepanng to mtro uce egIs a on
next week "to get the federal gov­

hurt us with the voters:' said a· ernment out of the group-prefer­

Democratic strategist yesterday. ence business." 

"It reinforces [Mr. Clinton's] sup- "He should have said 'end it: You

port with the civil rights wing of 

the party but it doesn't help the can't mend it:' said California Gov. 


; president among working class Pete Wilson who is also seeking 

whites, especially in the South!' the Republican presidential nomi-


Civil rights groups yesterday nation and is pushing to roll back 
applauded Mr. Clinton'S statement his state's affirmative-action pro­
of support for affirmative-action gr~.s·Wilson accused the presi~ 
policies to steer federal contracts dent of employing a "political

. and other assistance to disadvan­
•taged minorities .. But it was also strategy to divide and to placate 
condemned by Republicans and the advocates of continued racial 
some Democrats who said such discrimination!' ' 
programs were a failed vestige of George Stephanopoulos, a sen­

'the civil rights era and fostered ior adviser to Mr. Clinton who 
reverse discrimination. headed the affirmative-action re­

"The president stood tall this view, 'said Comments like those 
morning and spoke from his from Mr. Wilson are "the kind of 
heart,',Jsaid Rep. KWeisi Mfume, code-word politics that Republi­
Maryland Democrat, the former cans have engaged in forgenera­
chairman' of the 'Congressional '. ,-tions!'.',:t;''.>",· ,.,,',.....-_.,-,---,," '" 

r,:····1. :.' . ~'.. ~ 
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I Set-aside critics see Clinton policy producing quqtas 

~~~~N~¥o~n~.gman 


President Clinton's review of 
affirmative-action policies ap­
pears to leave current law in place 
- allowing set-asides and prefer­
ences based on race and sex. 

"The president has issued a new 
affirmative-action policy based on 
a lOO-page report. It would appear 
to be, despite its gloss, likely to be 
business as usual;' said Chip Mel­
Ior, president of the Institute for 
Justice, 

He said the report contains the 
"exact kind of legalisms, line 
drawing and minutiae" that have 
allowed abuse. . 

"He can say all that he wants 
about being against quotas;' Mr. 
Mellor said. "We can say witli con­
fidence that the implementation 
of this report will lead to the equiv­
alent of quotas and subsequent liti­
gation!' 

Walter Olson, who studies af­
firmative action at the Manhattan 

Institute, said Mr. Clinton did not 
retreat from ~ny of the ~ubsta~ce 
of DemocratIc affirmatIve-actIOn 

. programs. . 
"Where he sees, the political 

pressure as most intense - set­
asides for business -- he will bend 
a little bit rhetorically," Mr. Olson 
said. "On all of the ,rest of it, he 
won't even bend:' I 

Dismayed by the president's de­
cision to maintain die status quo; 
Republicans'said they will forge 
ahead with a plan to repeal set-
asides in government contracting. 

Sen. Phil Gramm ,said he will 
lead an effort next week to end 
such set-asides.' 

"The president gave a passion­
ate speech. I could have given 90 
percent of it and felt; exactly the 
way he did;' the Texas Republican 
said. "The problem is it didn't have 
anything to do with the issue at 
hand." 

Rep, Gary Franks will propose 
an amendment to the defense ap­
propriations bill to repeal set-

asides in government contracting. 
"Racial and gender-based pre.fer­
ences are wrong;' the ConnectIcut 
Republican said. 

Rep. w.J. "Billy" Thuzin, Louisi­
ana Democrat, said Mr. Clinton 
was faced with an ultimatum: sup­
porr aifirmativ.e action or face a 
challenge from the left in 1996. 

"On a political level, be did the 
only thing he could do;' Mr. Thuzin 
said. "On policy, he missed the 
mark:' . 

Democratic members of the 
Congressional Black Caucus and 
the Congressional Caucus for 
Women's Issues gathered in praise 
of the president's speech. 

"Thday Bill Clinton showed that 
he had the guts to stand up and 
lead the American people out of 
their polalization;' said D.C. Dele­
gate Eleanor Holmes Nomn, a 
member of both caucuses. 

Rep. Corrine Brown, Florida 
Democrat,likened affirmative ac­
tion to her great-grandmother's 
sweet-potato, pie. "Affirmative ac­

tion is a thin slice.:.- 4 percent;' she 
said. "Th tell rou the, truth, we 
ought to be gomg after the other 
96 percent." I 

Rep. Kweisi Mfume, Maryland 
Democrat and former chairman of 
the Black Caucus, had warned Mr. 
Clinton that if he backed away 
from affirmative action', he would 
alienate a significant portion of his 
black voting base. \ 

Mr. Mfume seemed mollified 
yesterday, saying the president 
"talked about affirmative action in 
a special way" and warning Re­
publicans not to be divisive. 

"Are you going to be tIle party of 
Abraham Lincon or Of David 
Duke?" he said, referrirg to the 
former Ku Klux Klansman who 
ran for governor of Louisiana as a 
Republican .in 1991. I 

Rep_ Charles T. Canady, Florida 
Republican and chairman of the 
House Judiciary subcomlnittee on 
the Constitution, plans 'Ito intro­
duce a bill that would repeal all 
race and sex preferenceS,

l
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Clinton Assails Officers' Racist Event 

. :. . \ 

GatheJ;;ngIs Defe.flded bythe Organizer as Get-Acquainted~arty . 
. B F:JX BUTTERFIELD' written on stationery that features 

Y 'theConfederate battle flag. The re-
KNOXVILLE, Tenn., July 1~ - As 

;Presldent ':linton Joined the growing 
list of critf:s of the annual "Good 01' 
Boys Roundup" in the east T,ennes­
see mountains, the organlzer;of the 
events defended them today. as Ie­

. gitimate parties where Federal and 
, 10callaw-enforcement officers got a 
chance to know each other.: 

Gene Rightmyer, a retired ,agent 
of the Federal Qureau of Alcohol, 
Tobacco and Firearms, $/lid that 
wben a few racist incidents bad oc­
curred among some beer-s~den 
participants, he had told the culprits 
to stop or leave. He strongly denied 
assertions, first made by a me~~r 
of a right-wing Alabama militia, 'a video camera through an unguard­
group, that this year's gatherin~ fea­
tured the sale of "nigger hu~tlng 

. licenses" or T-shirts emblazoned 
with the Rev. Martin Luther King's 
face behind a target. Mr. Rightmyer 
said two black officers, including on~ 
from the firearms agency, had at.; 
tended this year's gathering,. and 
that when he learned that four ",hite 
officers had complained .about the 
black!" presence, he told them, "You 
can do one of two things. Shut up or 
leave." The men left, he said., 

In Washington. today President 
Clinton said, "I want to say th~t If 
anybody who works In Federal,law 
enforcement thinks that kind of, be­
havlor Is acceptable, they ought to 
think about working someplace 

. else." The Federal Bureau of Inves­
tlgation and the Treasury .Depart­
ment, which oversees the fl.rearms 
agency and the Secret Service, are 
already investigating press accounts 
of the event, and the Senate Judie,:ia. 
ry Committee has scheduled a hear­
ing on them on Friday. . : 
. Mr. Rightmyer, a native of Ken­
tucky and a former marine, said ,he 
believed the criticism of the round­
ups was part of a politically motivat­
ed "setup" by the militia group, $e 
Gadsden Minutemen, who harbor in­
tense hostility toward .the firearms 
agency for Its role In regulating tl:le 
manufacture and sale of guns. : 
. . Sitting In the office of hi~ lawyer in 
KnOXVille, W. Thomas Ddlard, Mr. 
Rightmyer said that the original ml­
litia report on the roundups was 

lport, written by Jeff Randall, a 
founder of the Gadsden Minutemen, 
also contains an attack on the South-
em Poverty Law Center, a proml­
nent civil-rights group that invest!­
gates militia groups and racist or­
ganizations. . . 

Mr. Rightmyer said he found It 
"strange" that the militia group, 
given its own views, would make 
accusations of racism against any­
one else. 

Mr. Randall said in his report, 
which was first picked up by The 
Washington Times, that he had infil­
trated this year's roundup, putting 
.on a police cap and sneaking in with 

ed rear entrance to the campground. 
Mr. Randall later released video­

tape showing a sign reading "Nigger 

tlon had broadcast both still pictures 
from 1995 and videotape Ifrom the 
1990 roundup, and made c1,ear In !he 
audio part of Its broadcast which 
Images were from which y,ear. 

The ABC affiliate in Wjishi?gton 
provided a copy of the tape, WithOut 
audio, on Tuesday to The New York 
Times, which published tWo photo­
graphs from the tape, including one 
of the offensive sign, on Wednesday. 

Mr. Rightmyer said that lin 1990 a 
small group of officers atte~ding the 
roundup staged a skit, as part of the 
annual "Redneck of the ye*r" c~m­
petition, wbich featured ~ white­
robed Klansman forcing a black 
"slave" into oral sex. "It\ was in 
really bad taste, not funny,a~~ I 
didn't know about It beforehand, he 
said. "There was no excus~ for it, 
and I told them so, and they apolo­
gized." . I 

Check Point." '. The roundups began in 19~0 as an 
Mr. Rightmyer, 54, who retired 

from the firearms agency in 1994, 
said there had been such a sign, but 
that it· was at the entrance to the 
gathering in 1990, not the one held 
this past May 18 to 20, as reported in 
the press, including The Nev,: York 
Times. He said that he had inSisted, 

office party for Bureau of f-lcohol, 
Tobacco and Firearms agents from 
the Soutbeast, Mr. Rlghtmy~r said, 
including agents from Georgia, Ala­
bama, Kentucky and Virginia as well 
as Tennessee. But people had such a 
good time that they invite~ their 
friends, and the event rapidly in-

that the sign be removed. .' creased in site, he said. Th~s y~ar 
"When I arrived at the check-in 

point and saw the sign, I got out of 
my car and said, 'I want that down 
now,''' Mr. Rightmyer said. The 
sign was soon taken down, he said. 

Several Justice Department and 
Treasury Department officials also 
said they thought the image of the 
sign was from the 1990 gathering, 
not from the one this past May. So 
did Morris Dees of the Southern Pov­
erty Law Center. 

!'The video was doctored" by the 
militia group, Mr. Dees said. "A pho­
tograph of the sign taken in 1990 was 
doctored Into the video." 

A senior law-enforcement officer 
said: "The bottom line is .we dO.n't 
know. Whether or not It was, there, 
was still some objectionable stuff 
going on at this roundup." 

The videotape of the sign was pro­
vided to ABC News by a member of 
the militia. Gary Werdlow, the news 
director of the ABC News affiliate In 
Washington, WJLA-TV, said the sta­

there were more than 300 partici­
pants, 60 percent of them ~aw-en­
forcement.officers. There hav,e been 
'participants from all the Fjederal 
police agencies, he said, including 
the F.B.I, the Drug' Enfortiement 
Agency and the Secret Service as 
well as the firearms a~ency. I 

Mr. Rightm~~r.conflrmed tpe ac­
count by the militia group that some 
participants this' year had sold a 
hand-drawn T-shirt depicting ',a gal­
lows and the initials "0. J.'t Mr. 
Rightmyer said at first he ~id not 

.find the shirt racially offensl~e, be­
cause several years ago he had sold 
'a shirt reading "First Annual Ted 
Bundy Barbecue," after the e'~ecu­
tion of the serial killer in Florida. "I 
thought it was a statement for'lcaPi­
tal punishment," he said. 

But later, when he learned that the 
same group of officers were thelones 
complaining about the presen~e of 
two black agents, he decided to tell 
them to stop or leave. 
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Ex-Agent Says Militia Distorts Racist Acts ~t 
"'-<-•.- •• --.~.---., 

'Roundups' 


By MiChael Abramowitz 
Washing!CII SIdWrit« 

KNOXVILLE, Tenn., Jwy 19-A 
·:retired federal agent who organized 
·rumual beer and rafting parties for 
· law enforcement officers acknowJ­
~ged today that several racist inci­
dents had occurred at the gatherings 
ill eastern Tennessee but suggested 
that an extremist militia group had 
exaggerated the events to embar­
rass the Bureau of Alcohol, Tobacco 
and Fireanns. 

Gene Rightmyer, who retired last 

year from the ATF, defined tne 
gatherings as "a bunch of good old 
boys having a good time." 

The racist displays that have oc­
curred since he first began hosting 
the event 16 years ago were not 
.sanctioned by him and other organiz­
ers, and Rightmyer said in an inter­
view that he went out of his way to 
police the event. 

Rightmyer said that while the vast 
majority of the 300-odd friends and 
law enforcement officials who attend 
his "Good 01' Boy Roundup" every 
spring are white males, blacks, wom­

en and other minorities also are in­
vited. "For about three or four years 
or more I've given a speech, that I 
don't ca~e who you are, that if you 
have a badge-no matter what sex 
or race you are-you're blue as far 
as I'm concerned," he said. 

In Washington today President 
Clinton depicted the roundup as "an 
event literally overflowing with rac­
ism a sickening reminder of just 
hOw' pervasive these kinds of atti­
tudes still are." In a speech on affrr­
mative action, Clinton said any fed­
eral officers who along with such 

behavior "ought to think about work­
ing someplace else." 

. Both the Justice and Tr~sury de­
partments ha!e o~ned WIde-rang­
ing investigations mto reports that 
federal agents have attende~ ,the 
roundup, and the Senate ~udiaa.ry 
Committee will hold a heanng on It 
Friday. 

; The D.C. police department j.s in­
vestigating allegations that some of 
tits officers participated in the even.t. 
the department's interim chief said 
YesterdaY.1Deta.~.~,~~ge_A~6J.: ... 

·:;;h Over the .years, Rightmyer said, 
;law enforcement officials from 
;Maryland-"some state troopers, 
::some locals"-as well as District po..
:.nee officers also have attended the 
:f-oundup. He said a handful of D.C. 
:()fficers had attended in recent years 
:but he did not remember them at­
;·tending this year. 
,~ .. "At ·one time; we had about 40 to 
'45 from the Maryland area," Right­
·altyu said, adding that they were at­
.. tracted by *some of the best motor-
Cycle riding areas in the country," 

..•. Rightmyer suggeste~ that the 
. controversy has been whipped up by 
extremist militia groups. 

Many militia members have ex­
~~ressed anger over the ~TF's in­

. 'vo)vement in the Waco siege and 
: harbor other grievances. But he ex­
:ptessed dismay that the militia's al­
: legations have been repeated by sen­
: ators and other top officials with 
· little knowledge, he said, of the 
-facts. ... 
!.,~ •"I'm not amazed, but I'm disap­
. pOinted," Rightmyer said. . 

.. His account differs sharply from 
"the portrait that has emerged since 
,;.militia members infdtra~ed ~e ga~­
",~ring and began dissemmatmg a. VId­

eo that has touched off a national 
'''c;Ontroversy.. .. 
':·,:-'The video shows vendors selling 
"T-8h.irts depicting the Rev. Martin 

Luther King Jr. in gun-sight cross 
hairs and others with the slogan 

·"'Boyz on the Hood," with police offi­
'cers surrounding two black men 
·spread-eagled over apolice cruiser. 

.•. , ·The video also shows a cardboard 

sign with a racist epithet supposedly 

posted at the entrance of the camp­

'grounds to keep African Americans 

oUt. ... . 


Rightmyer said today that the 
sign had appeared at the 1990 
roundup, not this year as suggested 
by, the militia-produced video. Ri&:ht­
myer said that when he saw the,slgn 
he immediately demanded that It be 
~endown. 

i "I know I said, 'I don't want this 
•here, I don't appreciate it,' " Right­
!myer said. "That could not Ihave 
! been up there more than 15; min-

I	Uie~ ~~u,· a co-founder 4~ .t~e . 
Gadsden Mmutemen, the militia 

Igroup that has taken the lead ill pub­
licizing the roundup, today re~ted 
,t!Ie suggestion that he was mo~ivat­
.ed by anger with the ATF when he 
I. .--..... . .. I ... 

attended this MaY's gathering, pos­
ing as an Alabama police offic~r. 

"I wasn't even thinking abo~t Wa­
co when 1 went in there," Randall 

I· said in a telephone intervibw. "I 
thought I would expose it tkca~se 
they keep saying militias are IracIst. 
We're 10 percent black. I wanted to 
expose who was racist first." I . 

Randall said that when he amved. 
at the gathering hediscov~red a 
number of white agents wh~ were 
angry about the presence. o~ ~Iack 
agents, apparently for th: flrsr tl'!le. 
"There were a lot of racist TI-shlrts 

: being sold," he added. 
1__ "__ ,, __..' . . ._. _ • 

i While he declined to identifY indi­I viduals attending the event, ~ight­
myer said attendees came from all 
over the country, from Georgi4, Ala­
bama, Tennessee, Kentucky, as well 
as from Canada. ! 
. Rightmyer joined the ATF in 
1968 and for 13 years head~ the 
Knoxville office before he was trans­
ferred to Greeneville. Tenh., in 
1990. I 

Rightmyer said the roundup be­
gan as kind of an o~ce pa~y f?r 
agents in the KnoxvIlle offIce ID 

, 1980. He chose a beautiful si~e on 
the banks of the Ocoee River, a POi>:'. 

.... ulartourist spot in southeasternI 
Tennessee where the Olyrhpic

f 	 .!. 

. whitewater canoeing competItion 
,Will be held in 1996. I 

C&l:t 'd lOO 2. 
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Within a few years, the event ~ad 

.Several D.C. Officersi ... : 

Allegedly Attended ~rty 


ballooned to more than 300 people, 
with only a small fraction from ATF 
and other Treasury Department 
agencies. Rightmyer said he began 
renting a private campsite and began 
charging $100 a person for those 
who wanted to raft. The price tag in­
cluded a C.1P, T·sbitt, standard meals 
of seafood gumbo and rib-eye steaks 
and "all the beer you could drink,":he 
said. . .. , ' 

Giving an interview today in a 
downtown Knoxville law office, abOut ' 
30 miles from his home, Rightmyer, 
53, described a boisterous annual par­
ty that involved volleyball matches' of 
overweight law enforcement officials, 
baseball caps emblazoned with the 
letters MOB (for Mean Old Bastards>•. 
beer-drinking competitions and st<its .' 
involving nominaticms for "'Redneck of' 
the Year." 

Only once, he said, did the skit go 
over the line, with one person wear­
ing a white sheet like the Ku Klux 
Klan leading arOlUld someone else; in 
blackface.. .; 

"It was in bad taste and in poOr hu­
mor," he said. "If my memory serves 
me right, it was their first year there 
and they were trying to impress pe0­
ple. And they were not inlpressing,," 

Sfaff writer Ruben Castalleda i' 
COlliributed to tllis report. . 

! 

By Hamil R. Harris 

and Avis Thomas-Lester 


Washingt.... Post Suff Writ.... 

District police offia3J~ are investi­
gating whether se\'eraI D.C. officers 

, attended an annual party for lawen­
forcement officers in the Tennessee 
mountains where several racist inci­
dents occurred. 

Acting on complaints from of:6.cers 
who said they recognized colleagues 
in videotapes taken at the "Good 01' 
Boy Roundup," the department's in­
ternal affairs division is checking 
leave records of officers who alleg­
edly attended the event May 18 and 
19 in Polk County, Tenn.' 

"I'm surprised and very disap­
pointed if they were there." said Act­
ing Police Chief Larry Soulsby, who 
ordered the investigation. "That 
type of behavior should have been 

. left behind 50 or 100 years ago. To 
know that Jaw enforcement officers 
could be involved in something like 
that is very disappointing." 

Internal affairs investigators re­
viewed the video yesterday and are 
checking reports that D.C. officers 
participated in the annual party as 
far back as 1990. 

"This is apparently something that 
officers have been going to for a 
number of years," said a source fa­
miliar with the investigation who 
spoke on the condition that he not be 
identified. "We're checking leave re­
cords to determine who was on 
leave during the week that this thing 
occurs. That will be easy. enough. 
We're going to hit this !laid." 

Three offICers allegedly were rec­
ognized in the video, and the names 
of three others have surfaced in con­
nection with the event. Three of the 
officers contacted last night denied 
having been in Tennessee for the 
party, 

One of those was Officer Marcello 
Muzzatti, the chief shop steward for 
the police uriion in the 5th District 
. "I talked to JC Stamps [bead of the 
,union local], and he said, 'Do you 
know your name came up on this 
Good 01' Boy thing?' " Muzzatti, 37, 
said. "But I can tell you that I have 
never been down there. I think that 
somebody might have gotten a ros­
ter of people who were in 5D vice at 
the time, and I was'[in vice] then, .. 
Some of the people who went to the 
roundup are people I used to associ­
ate with," . 

Muzzatti, Who left the vice unit in 
August 1991, said it was "common 
knowledge .in 50 vi~ that officers 
attended" the roUndup. 

The roundups, which Muzzatti 
. said coincide with a spring week set 

aside to commemorate Police' hero­
ism, drew officers intereSted in "get­
ting together with other lofficers,· be 
said. I. 

"I know even some black officers 
who said they were invitbd," Muzzat­
ti said. "The (white) offi~rs I knew 
who went down there didn't under­
stand what was going· ad: The pr0b­
lem was when they weni bach sec­
ond and third time, that's What the 
bJack officers can't undetstand. ••• 1 
.saw the signs [with racist :slogaus]: 
even if it was done as a joke, it was .. I . wrong.. " : ... 

The party is organized. by a re.­
tired agent of the Bureau of Alcohol. 
Tobacco and Firearms and hal 
grown to include as many as 300 
federal and local officers,!virtually an 
of them white. A video taken at the 
ev~ni by members of a rtplltia group 
has been broadcast repeatedly since 
last week. \ ..... 

.Among the items distributed at 
the roundup were T -shirt.II that show 
police officers with two Iblack JDeD 
bent over a blue and White' police 
cruiser under the slogm) "Boyz CD 
the Hood." . I 

Internal affairs officers, are trying 
to locate one of those 'F-shirts be­
cause some officers say the vehicle 
pictured on the shirt is a D.C. pOlice 

. car. Similar shirts stirred a cootm. 
versy in 1991 when the~ were sold 
at a Prince George's COunty store 
that sells equipment to Police offi. 

ce~~t::~ia~t ~~ht ithat there 
is no room for racism in the depirt­
ment and that any office~ who par­
ticipated in racist acts will face disci­
plinary action. "I.am not I tolerating 
this," he said. '. 

Union chief StamPS, when asked if 
he believes D.C. officers pluticipated 
in the event, said, "I ho~ not. ..... 
We are just now cilroingaround in 
building our morale back; af\er the 
pay cut. We've had enough morale 
busters. This would oilly nlake it 
worse for our members toiknow·that 
some of our members woilld Partici­
pate in a roundup of thit jnat:ure. It 
would only serve to divide us more. " 

"This is appalling," said ~t~ Lowell 
Duckett, president of the D.C. Black 
Police Caucus and a freq~ent critic 
of the department. "These lare police,
officers who have taken ~ .,oath of 
office to protect and serve the com­
munity regardless of race! creed or 
color." .,; ;. F:' . 
Staffwriter Ruben Castaneda 
contributed to this report. :[1 .•,.

i'.'" 
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7-20-95 (DLR) NEWS (No. 139) 

Affirmative Action '. 

TEXAS·BASED CONTRACTING AS~OCIATION 


OFFERS MINORITY SET·ASIDE ALTERNATIVE 

I 

'A Te'xas-based organization' de~eloped 10 assist 
small. minority and women contra~lo~s gain acce~s 
to public work construction projec~s without the ;&Id 
of set-asides plans to expand natIOnally, orgamza­
tion officials announced at a July ,19 briefing spon­
sored by the Center for Equal Opportunity: . 

Initiated two years ago, the non-profit National 
Council of Contractors Association is a public/pri· 
vate partnership that provides a "race ne~tral, ~ro­
active alternative to traditional affirmative actIOn 
programs," said Dwight Nichols, NCCA managing 
director and chief executive ·offi,cer. "With the 

recent Supreme Court decision and:the debate over 
affirmative action intensifying, N~CC.~'s pr~ven, 
non-race-based solutions are becommg Increasmgly 
important," he said. I. . . 

The NCCA trains and provides technical assl~t­
ance to smaiLcontractors to enable, them to obtam 
surety bonds so they can comp~~e .,ror government 
and, private contracts. In addluo~, the progr~m 
offers construction management and field .asslst­
ance to ensure the successful! completIOn of 
projects.' ,'. 

In the past two years, the program has Issued a 
total of 171 bid, payment. and perfo~"?ance 
bonds-worth an estimated $31,501,317 mllhon"­
and has increased minority participation in Aus­
tin's Capital Improvement Projects: by more. than 
600 percent without the use of set~asldes, Nichols 
said. . ' . 

. Moreover, the NCCA maintains that although It 
is a "race neutral" program, 85 percent of the 
contractors serviced were minority contractors, ac­
cording to Stacy Taylor, chairman and CEO of the 
Standard Group of Companies, a national surety 
bond company. ' : ' 

Since NCCA's inception, minority and wom~n­
owned contractor participation in Austin has in­

creased more than 20 percent, Taylor added. 

I 

Public/Private Partnershi~ 
I 

Banks. bonding companies, and other members 
of the private sector contribute the Ifinancial re­
sources and management experience t? the NCCA, 
Nichols said. "We provide an atmpsphere that 
encourages the private sector to get involved:' he 
emphasized. adding that the private s~ctor. not the 
government. should be securing these ponds. . 

Taylor also contended that the program cost IS 
offset by lower bids generated through increased 
competitiveness provided by a larger pool of quali­
fied contractors able to .bid on city projects. He 
noted that to date~ hard dollar savings ~o the Austin 
community has amounted to $1,01 J.649, and ex­
pects other cities that pa"rtici'pa~e in ~his pro~ra~ 
would, completely recoup their mvestments wlthm 
three years. "This program is set to bela tre?d," he 
predicted. : . \. 

-By Tessa Gelbman 

Sex Discrimination I . 
CLASS ACTION ALLEGES PUBLlXGROC~RY 'C'HAIN 
DENIES OPPORTUNITIES FOR FEMALE EMPLOYEES . . I 

Eight female current and former erPloyees ?f 
Publix Super Markets Inc. filed a class actIOn SUit 
July 19 claiming that the ~rocery chainlhas syste~­
atically discriminated against female e~ployees In 

its stores in Florida, South Carolina, ahd Georgia 
and retaliated against women who protbsl unequal 
treatment (Shores v. Publix Super MJrkets Inc., 
DC MFIa", No: 95-1162-CIV-T-17E; 7/ 19/95). 

The suit, filed in the U.S. District Cdurt for the 
Middle District of Florida, alleges that women 
were. denied equal pay, desirable job a~signments, 
promotions. and management opportunities . 

. The company denied the allegations. p6inting out 
that the Equal Employment Opportunit~ Commis:­
sion has made no findings that Publix has engaged 
in unlawful sex discrimination. "Never lin Publix' 
history has the EEOC found reasonable cause to 
believe that Publix had engaged inunla~ful gender 
discrimination:~ Jennifer Bush, a Publix spokes­
woman, said in a statement. This record ["indicates 
that the claims of these eight individual,s are con­
trary to Publix' belief and practice," Bush said. 
adding that Publix "has a strong, comrrlitment to 
fair hiring and promotion, and has prqgrams in 
place to reinforce that commitment." . 

ClDYtt- 'd 10-6 z.. 
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Segregated Job System Alleged 

The named plaintiffs, six former and t~o current 
employees, alleged that Publix segregates its jobs 
according to sex. Women are hired for lo~er paying 
cashier and clerk positions with no hope of advance­
ment while men are hired into or assigned to 
high~r-paying positions or placed on a career track, 
according to the plaintiffs. : . 

The plaintiffs claimed that Publix lacks a system 
for announcing job opportunities within 1 its stores 
and that prevents women from applying ~or promo­
tions. The company discourages and det~rs women 
from applying for desirable assignments, promo­
tions, and management positions, according to the 
plaintiffs. Decisions related to hiring, pa:y, job as­
signments. training. and promotions are rrade by a 
nearly all-male managerial staff using gender-bi­
ased and/or arbitrary criteria, according to the 
suit. 

Publix has failed to take reasonable: and ade­
quate steps to eliminate the. effects of i.ts past 
discriminatory policy and pattern or practice, the 
plaintiffs' suit charges. The 70-page complaint .a~~ 
leges violations of Title VII of the 1964 CIvil 

• 1·Rights Act and Flonda law. ' 
The plaintiffs' attorneys have set up a toll-free 

telephone number for current and former Publix 
employees and other people who may hav~ info~ma­
tion about discriminatory employment practices. 
Plantiffs' attorney Barry Goldstein of Oakland, 
Calif., said that while there are. limits on contact 
between plaintiffs' counsel and· potential· class 
members, he will ask the court for permission to 
communicate with the class members within the 
next week.. I 

While 90 percent of Publix superm~rkets .are 
located in Florida, the supermarket chain ;also oper­
ates stores in Georgia and South Carolina, accord-. 
ing to Goldstein. He estimated that Publix 
currently has 45,000 female employees. If certified 
by the district court, the class could ultimately 
include] 00,000 current and former emplqyees, and 
job applicants, according to Goldstein. I 

(OLR) 7-20-95 

Publix' 'Good faith Effort' ' . 

"P~blix made a good faith effort to share with 
the plaintiffs' lawyers extensive factual inforrttation 
showing that there is no basis for the eight Iplain­
tiffs' allegations," said Charles Shanor, a former 
EEOC general counsel now in Atlanta whb has 
provided counseJ to Publix for the lasttwo ydars. 

The plaintiffs "are att~mpt.ing t? escalatel ei.ght 
diverse, unrelated, and mdiVIduallzed complamts 
about various local store employees into a I ~Iass 
action covering nearly 500 supermarket locations. 
Tha t is preposterous," he said. ·1. 

. 'Filing of the class action comes about two weeks 
after a federal district court approved a cqnsent 
order in which Publix agreed to turn over to EEOC 
employment records regarding the chain's hiring 
and promotion practices. The subpoena actio:' was 
part of an ongoing EEOC investigation o:f the 
supermarket chain. In March 1992, .an .~E.O~ 
commissioner's charge alleged that Pubhx dlscnml­
nates against women in its stores across Flbrida. 
EEOC has not yet determined whether thhe is 
reasonable cause to believe that Publix has vi61ated 
Title VII. .. . I . 

According to Goldstem, the pnvate class actIOn 
relates to the EEOC investigation in that thd alle­
gations in the class complaint are similar to thbse in 
the commissioner's charge. Goldstein does notl ha~e 
access to EEOC's investigation, however, he, said 
that information has been described in the enforce­
ment actions. Goldstein believes that the filing of a 
commissioner's charge adds support to·the allega­
tions in the complaint I 

I n December 1994, the United Food and ~om­
mercia I Workers had mailed more than 300,000 
postcards to women in Florida urging the~ to 
boycott Publix based on union charges thaL the 
chain fails to promote women to management Jobs 
(239 DLR A-6, 12/15/94). Publix employee~ are 
not represented by a union. 
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Publix Faces Gender SiJit 
Agroup of female workers chatged that 


Publix Super Markets Inc., Florida's larg· 

est private employer, routinely denied 


. female employees "desirable job assign· 
ments, promotions and management op· 
portunities." I 

The suit, flied yesterday in U.S! District 

COurt in Tampa, Fla., by eight current and 

former employees, alleges that' Publix, 

with 45,000 women among its 93,000 em· 

ployees, segregates jobs according to gen· 

der and keeps women out of management 

positions. ' 


The plaintiffs are seeking to have the 

suit certified as a class action. If the court 

approves the request, the lawsuh could 

rank among the largest gender·discrimi· 

nation suits on record in terms of the 

number of plaintiffs, attorneys said. 


Publix, the seventh·largest 'grocery 

store chain in the U.S. with $7.6 tiillion in 

sales, denied the allegations and said in a 

statement that it was committed to fair 

promotion practices. ! 


Darlene Sarmiento, one of the plain· 

tiffs, says she tried to get out of a cashier's 

job into a position stocking shelves, which 

can lead to management. But she says a 

male supervisor told her women were 

incapable of working in a superviSOry 

position, adding that "women are good for 

having sex and that's about it." 


In the past two years, four grocery store 
chains have paid millions of doUars to 
settle lawsuits alleging gender discrimina· 
tion. The largest settlement to date was 
made last year when American Stores Co. 
agreed to pay $107 million to 20,000' women 
to settle a sex·discrimination suit filed , 
against the Northern Calirornia unit of its \. 
Lucky Stores supermarket chain, I 

ty11 J4 mI HG~Y-1L ~ 
1/lq/15 

':: ' 
.,Expecting:suit,l, 


1 Publix denies 
I it discriminates 
IBy SUSANABARCIELA ' ' 
: Herald Business Writer 

Saying it will be sued today by eight 
eml?loyees,Publix Super Markets 
den}ed Tuesday that it discriminates 

, a,gamst w<?men in its hiring and promo­
tion practIces, , 

, Publix attorneys have been informed 
tha~a class-action lawsuit will be filed! 
agamst the company in federal court in 
Tampa, said Jennifer Bush. Publix 
, spokeswoman. 
• , 	"Publi~ is committed to fair promo­
tIon practlc~s a!1d any lawsuit that sug-

The EEOC has been 
investigating 
allegations of, 
discrimination at 
Publix for at least 
three years~ , 

e;ests otherwise IS out of touch with real­
Ity," Bush said. She said she had not 
seen the lawsuit. 

~ubl,ix eml?loys about 95,000 people 
chalnwlde, With most of its 470 stores in 
Florida, it is the biggest private 
employer in the state. 

The ,Equal Em~loyment Opportunity. 
CommiSSion, which enforces' federal 
emplo~ment law,S, h~s ~ee~ investigating 
allegations of diSCrimination at Publix 
for at least three years, It is one of the 
broa',dest such probes by the EEOC in 
Flonda.. . . . . 

:'There .has been no finding to this 
POint ~nd,we are certainly eager for that 
investigation to be over," Bush said. ­

She said women and minorities now 
make up 30 percent of Publix manage-' 
menl, ~hich is double the figure in 1987, 
She dl~ not have figures for women 
alon~. In management or in the total 
Pubhx staff. ' 
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Taxes 
. I 

CLINTON'S AFFIRMATIVE ACTION REVIEW 
DEFENDS FCC TAX CERTIFICATE PROGRAM 

President Clinton made a strong cief~nse J~ly 19 
in his affirmative action report for a tax certificate 
program run by the Federal Communications Com­
mission to promote minority ownership of broad­
cast facilities, ~despite the fact thalt Congre~s 
repealed the pn~,gram last· spring as p~rt of a btll 
that Clinton sig';.ed into law. .' . 

Asked about the program at a press ~rIefing july 
19, presidential adviser Ge~rge StephanoPoulo,~ 
said Clinton sigr.ed the bill "with some reluctance..' 
Stephanopoulos added that the president "doesn't 
want to rule out the possibility that y~~ co~ld be 
doing more to make sure you get a dIVersity of 
voices in the broadcasting area." : 

. However' Clint.on has no immediate plans to 
redress the 'situation, Stephanopoulos said. He add­
ed that it was highly unlikely that theadministra­
tion could reform something that ~as already 
repealed. I.. 

Congress repealed the FCC's tax certificate poli­
cy, carried out under Section 1071 of t~e Intern~1 
Revenue Code, in April. The repeal was!mcluded In 

a bill (HR 831), which made permanent the 25 
percent health deduction for sel f-~mployed ~orkers. 
The repeal of FCC's tax certificate ipohcy was 
proposed as a revenue offset for the bill! 

Bill Raised Cries Of Racism : 
. I" .' 

The proposal to repeal the FCC pro~ram raised 
cries of racism among many D.emocratlc members, 
who charged that the repeal was the fir~t step. by 
the GOP in its attack on all affirmative action 
programs. Many Democrats suggested t~at the. pro-­
gram be modified rather than be repealed outright. . 

But many Republicans, including House Ways 
and Means· Committee Chairman Bill Archer (R~ 
Texas), opposed modification, saying that the tax 
code should be "color blind" and not have prefer­
ences for any particular group or race .. They further 
claimed that the program was riddled with abuse. 

When he signed the bill into law, CJin~on said. he 
had many problems with the me~sure~ including' 
the repeal. of the FCC tax. certlfica~e, program. 
Clinton said he d~cided to sign the bill, however, 
because of its importance to 3.2. million self;em­
ployed workers and the!'" fam!lies.' '; 

rn. his review of affirmative action prugralll::', 
Clinton said the repeal is significant bec<3:~se the 
FCC believes that the program "was by far t~e best 
method to increase minority ownership of broad­
cast~ cable; and satellite stations, and thereby 
achieve diversified pr?8..~~.J?_I11ing."__ ~_e.:_3:~~~ iOf the 

lack, of access to capital, minorities have been 
prevented from owning broadcast stations, Ithe re­
port added. . . 

The report further stated that the majority of tax 
certificates has been used to acquire small radio 
and television stations. "FCC believes tHat the 
program has not been abused, either throulgh the 
use of sham minority-controlled companies, or 
through the rapid flipping of licenses by new Iminor­
. ..··d IIly owners, It sal . . • 

The question ofminority ownership of broadcast, 
cable, and satelJite stations will be importantlin the 
future, the report said, because technology ~n this 
industry is rapidly changing, "trnnsformin'g the 
meaning of broadcast," the report said. I 

"Congress, the administration, and the FCC will 
have to address the issue' of whether the ctirrent 
station owners will simply be allowed to transfer 
their ownership and control to the new techn910gy, 
and thereby largely retain the current ratios of 
ownership, or whether an entirely new sYstem 
should be adopted that would open the marke~ to a 
broadening of opportunity and participation," the 
report concluded. 
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By Joyce Price 
THE WASHINGTON TIMES 

An amendment to a bill the 
House Appropriations Committee 
has sent to the floor would block 
the Department of Housing aad 
Urban Development from harass­
ing or investigating any state or 
local government that enacts a law 
making English its official lan­
guage. 

Rep. Joe Knollenberg, Michi­
gan Republican, said the amend­
ment is intended to prevent a re­
currence of what happened in 
Allentown, Pa., earlier this year, 
when HUD, was looking into a law 
making English the official lan­
guage of the city government. 

Mr. Knollenberg "feels very 
strongly in these tight budget 
times that HUD should not be 
using funds for investigations like 
that," said Trent Wisecup, a 
spokesman for the congressman. 

He added that Mr. Knollenberg 
"is very confident the language 
will be kept in the bill" by the full 
House, which is expected to vote 
on the HUD appropriations mea­
sure Thesday. 

"We always expect a struggle in 
the Senate ... but this is an issue 

English-languag~ amendment 

aimed at HUD's harassment 


! 
supported by 98 percent of the 
people;' said Jim Boulet Jr., execu­
tive director of English First, a 
group that opposes bilingual edu­
cation and backs efforts to make 
English the official language of 
the federal government. 

:ML Boulet said the HUD appro­
priations amendment followed 
English First's request to the Ap­
propriations Committee that it in­
vestigate the Allentown episode. 

,"Thanks to the Knollenberg 
Amendment, HUD can no longer 
terrorize state and local govern­
ments that pass official-English 
laws," Mr. Boulet said. "HUD 
thought it could' repeal' 'official­
English laws. The Knollenberg 
amendment will keep Secretary 
[Henry] Cisneros and his succes­
sors from abusing their power." 

-It was Mr. Cisneros who trig­
gered the Allentown investigation. 
He was in Allentown last fall, and 
a ,Hispanic-American woman 
voiced concerns about the ordi­
nance. Mr. Cisneros immediately 
turned to HUD's general counsel, 
wno was traveling with him, and 
asked him to look into it. 

Within weeks, Allentown offi­
cials began receiving threatening 
letters from a regional HUD of­

ficial in Philadelphia demanding 
that city leaders meet with HUD 
to answer questions about the Eng­
lish law. ' ' 

Asked about the Knollenberg 
amendment yesterday, a HUD 
spokesman indicated it was of no 
consequence. 

"HUD has not investigated 
English-<>nly ordinances anyway;' 
said William Connelly, who cited a 
letter Mr. Cisneros sent to Rep.
Thby Roth, Wisconsin Republican, 
in May. 

In the letter, Mr. Cisneros said 
HUD "did not embark on a formal 
investigation" of the Allentown or­
dinance. 

What it did, he said, was make a 
"routine inquiry" into the ordi­
nance, 

Mr. Cisneros said enactment of 
an "English only" ordinance "in 
and of itself would not necessarily 
constitute a violation of Title VI." 
But, . he said a federal probe of 
such a law "might be warranted" 
if the law interferes with HUD 
programs by prohibiting the use 
of bilingual documents HUD 
might require or if the measure 
was passed to "intentionally de­
prive" housing to protected 
groups.. ' 

Judge throws out 
race, gender quotas 

WEST PALM BEACH, Fla. - A 
state law allocating seats for " 
women and minorities on judicial 
nomination panels is unconstitu­
tional,a judge here has ruled in a 
decision that mirrors the pre­
vailing political mood against ' 
preferential treatment based on , 
race. ' 

The decision, from U.S. Dis­
trict Judge Kenneth Ryskamp, 
calls into question the premise 
behind the Florida law - that it 
is necessary to promote diversity 
in Florida's judiciary. ' 

That pre~ise, Judge Ryskamp 
said, "rests on pure speculation 

, and unfounded presumptions" 
since judicial nominating com­

, missions do not themselves 
appoint judges but only recom-' 

, mend appointments to the gover­
'nor. 
, "It is difficult to see how the 
, statutory race and gender quota 
in question advances its intended 

, goals with any degree of preci­
, sion or certainty;' Judge 
Ryskamp wrote July 7 in a ruling 
barring enforcement of the state 
law in a case brought by a Jupi­
ter, Fla., lawyer. 
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Calif. to. vote 

on race-based 

college ~ntry 

By Gale Holland 
USA TODAY 

SAN FRANCISCO - :Jel Prieto was 
in a Hispanic gang in, Santa Barbara 
when he was recruited! into one of the 
University of California's early a1Iirma­
tive action programs. I ' 

He split life between his neighbor­
hood streets and the UC-santa Barbara 
campus overlooking the Pacific Ocean. 

He hung on and evenbJally graduated 
from UCLA law school. ;Now he's 01 to 
Princeton to study public policy. 

Prieto, 34, says: "It's ~d I may be the 
last one." 

University regents deCide today 
whether' to scuttle aJlUmative action 
programs, a decision many think could 
spark a nationwide rollback of race and 
sex preferences in admissions and hir­
ing thilt date to the 1960s. 

Gov. Pete Wilson is leading the 
charge: He has made tunung back, affir~ 
mative action preferenCes the keynote 
of his Republican presidential bid. 

He says he has enough votes from the 
Republican-dominated board. Others 
says ifs too close to calL' 

Jesse Jackson will lead protests 
against the plan despite Wilson's pledge 
of arrests. "We hope ~e'll be spared 
from having to face a jail cell," be said 
Wednesday. "But if the ,regents refuse 
to uphold the law, we are willing." . 

University officials and educators see 
the proposal as a step to?lard chaos. 

"If the University of California really 
walks away from a commitment to di­
versity ... 1 think that is avery negative 
signal for the rest of higher education," 
said C. Peter Magrath, president of the 
National Association of State Universi­
ties and Land Grant Colleges. 

California was one' of the first states 
to adopt atfirmative action in the late 
19605, when the studentS were almost 
an white. The state set up admissions 
standards that made race a key factor. 

That standard was stricken by the 
U.s. Supreme Court in 19/8. ruling in a 
"reverse-discrimination" ,suit by medi­
cal school applicant Alan' Bakke. 

Regents rewrote the rules to make 
race only one factor. Others: socioeco­
nomic status, rural residency, athletic 
or other talents and physical handicaps. 

Up. to 60% of students in the nine­
school system get special consideration. 

The result a diverse Student body. 
This shift occurred as the system locked 
a Top 20 academic rankiDg. , 

Competition is so fierce at Berkeley 
and UCLA - the elite campuses - that 

By Robert Hanashiro. USA 
LAW SCHOOL GRADUATE: Jeff 
Prieto, 34, credits affirmative action 

thousands of applicants with 4.0 grade 
point averages are turned away. 

Officials and affirmative action sup­
porters say conservatives are scape­
goating minorities because wbites are 
getting squeezed ,out at the top schools. 

Nonsense, says regent Ward Conner­
Iy. Racial preferences are as degrading 
as the segregated drinking fountains he 
faced as a youth in Louisiana. 

Arrayed against Connerly are most 
top university officiaIs. who say pure 
merit-based admissions are a myth. 

At Berkeley and UCLA, unease about 
affirmative action bubbles. 

"We still need it," says Berkeley stu~ 
dent Benjamin Valenzuela, 19. "I think 
it's as segregated as ever." 

. But Berkeley economics major Mark 
Gervase, 20, says affirmative action is , 
detrimental. "The feeling is maybe aca­
demic qualities are slipping." . 
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512.5 billion dispensed so far .. 

The amendment would prohibit any 
federal employee from disbursing funds 
from the economic stapilization fund to 
help the economy of another country. 

The multibillion dollar fund was used 
by the Clinton administration to fmance 
the U.S. portion of the Mexican bailout. 

Sanders said. that the amendment 
would make sure that for fISCal 1996 no 
funds would be disbursed from the fund 
without the approval of Congress. 
"That's the way it should be," he added. 

Sanders and others were furious ear­
lier this year when the Republican lead­
ership did not have a floor vote on the 
Clinton plan for Mexico. 

In other action, members rejected an 
attempt to. allow federal employees to 
purchase health insurance that includes 
abonion coverage. The bill would prO­
hibit such policies. 

Steny H. Hoyer,· D-Md., ranking 
Democrat on the Treasury-Postal Service 
Appropriations Subcommittee, offered 
an amendment that would have stripped 
that prohibition from the bill. The 
amendment failed, 188-235. 

Supponers of the amendment argued it 
,...as unfair to federal employees to restrict 
their health insurance benefits. "This is not 
about abortion," said Nancy L. Johnson, R­
Conn. "This is about equality." 

But anti-abortion activist Christopher 
H. Smith, R-NJ, responded that the fed­
eral government should 'not.be ·subsidiz­
ing the dismemberment of babies. " 

Members overWhelmingly rejected, 111­
317, an amendment that would prevent 
any employee of the Bureau of Alcohol, 
Tobacco and Firearms from getting a raise 
or a bonus during fiscal 1996. 

• Agriculture spending. At press 
time, the House' had begun considera­
tion of the fiscal 1996 spending bill (HR 
1976) for agriculture programs. 

SENATE FLOOR 
DOLE PONDERS CLINTON'S PLEA 
FOR A DELAY ON BOSNIA VOTE 

Senate Majority Leader Bob Dole last 
night said he was "inclined" to delay until 
nell.1 week legislation to breach the United 
Nations arms embargo on Bosnia. 

Dole, Kan., said President Clinton, in , 
.:l lengthy telephone call, urged him to 
delay action on an embargo bill at least 
until after a high-level meeting next 
week by NATO leaders who are seeking 
a new policy to protect Bosnian Muslims 
from Serb attacks. 

last .night, Dole said he would make 
a final decision this morning whether to 
delay work on the bill. But he appeared 

emoer!!s Praise Clinton's Plan .~ ;'<r 
GOP VOWS to Scale Back Affirmative Action 

, , ;.",.: - ...,. ' - . . .. : . . I 
Republicans in <::ongress said yesterday, they will press ahead with efforts to 

weaken, if not eliffiinate outrigl}t. the range of federal affirmative action pr~ 
:" grams that' were defended yesterday by President Clinton. .• />;' , ~ (,i~,<';::,1 : 
::,' In a :speech at the Nation:d Archives where he formally unveiled.hiS adminis:- ,. 

.;~fraiion·s"revi,ew'of all government affirmativeactiori programs, the 'presidept . 
.... : rejectedeaJIs ,that' they should be dismantled. 'He said .such programs do not dis~ 

.: .. 
· 

,:,criminateagairist \Vhitemen and are needed~toopen the,doors of.educatioh;" 
.. ., I,,' .' " . , .• , ,. ' ,." • . """"~., .,', '. '. .' .' ,., ."1' :,.•d 

· ,employment and . busiiress . developmentopportUniti~,;to qualified individuals ':, 
:. Who llllPpeO 'to be inerribersc:>f groups that haveexpeiien~~ I<?ngstanding a#d', 

persistc:;nt,discrimiriatiofl:" '\:,>'.:,.,' : J\'i~,;;;::/,;:,·,;;:;;:;:f~t~.:.,;,; ?;/\L': !;::,:/:~~';V .. 
... "We shoUld have asimpJeslogan: Mend it,"butdoll'tend it,~Clintonsaid of 

· goveminent· affirrnitiveaciion programs, which the Supreme COurt. ruled l:ist. 
•.' month should survive' orily if they can withstand ."strict scrutiny: by judges look - :. 

·...;!"gi~rilt~~c~:SFs:!~~h~~r~:j:~ri~f~~~;:~ting b~;i;;~·~~:~~~;i~:'~:t~~:~t~i~;ii~'·:" 

incomplete, and lle said in a memorandum to federal officials, ~The federal ',; 


· goverqment viill continue to support lawful consideration of race: ethnicitr,,-: 

· and gender under programs that are flexible, realistic, subject t<? re-evaIJa~" 

tionandfair.~ ........ ,... "."," ';j-,;. 


': : .:;:.::".,' .... GOP Readies Legislation: " . ',;':,,' 'j"' .. 
. I . . ., . . . , 

While acknowledging that "the evils of discrimination and racism persis,t," 
Senate Majority Leader Bob Dole, Kan., said he no longer supports affrrmative 

. action ,programs as .the means to combat them .. "Discrimination is wrong. Ahd 
· preferential treatment is wrong, too," he said.' , I 
.' Dole promised to offer legislation next week "~esigned to get the federal . 
,. government out of. the group-preference business. ~,1:"<~:,·t':iJ.;< .. 'co ..•. , ;e,;'.., .. ·'1 :",' 
: .. Sen. Phil Gramm, R-Texas; and Rep. Gary A. Franks,R-Conn., said they 

'would: launch their effort next week to try to prohibit set-asides in future fedetal 
contraCt awards by attempting to attach amendmentS to fIScal, 1996 appropria­
tions bills. Franks said his ftrst target would be the defense spending bill.: ' 'f;, 

, In the House, Republican leaders have apparently concluded that they ~re 
not going to push sweeping legislation .this year that would end affirmative' , 

actio~,:t), '.....•......•• ··~~klnBhr a,n...~;:j}y.:;"1f~12,·:i{;k~~;i;~I;i¥;. 
. Clinton's female and minority-group allies were reassured by ,his stance.': 

Me~rs of the Congressional Black Caucus cheered the president'S speeth, .,', 
with Rep. Kweisi Mfume,D-Md., saying that those who favor preferencesruj,ve:. 
"the best quarterback, the president of the United States','; :);J ., '.. ·I":~ ,':.;:, 
" At ll?e:ws. conference. by female ~a~ke~: Dei. Eleanor Holmes Norton, J?':;::' 
D.C., saId Clmton "has guts" for resiStmg pobtlcal pressure to abandon ,or mud-, .: 
dIe his afflimative action vieWs.,.'. :,. ";:-·;(.";'i/::;;'\\..t: :'\~';'·',;;~;'iit:,}<;~:.)iA;":,~:-< 
,. Cliilton, who ordered an executive branch review of affirmativeactionpro-~ i 
grams' in February, ,directed all departments and . agendes' to eliminate or ()~e.:~ 
haul ~ny program that "creates a' quota, creates preferences for unqualified indi-' 
viduals, creates reverse discrimination· or ..continues'everi after itS ,eqhal··. i 

"?~;ry jr[G:.~::r1$f~!;~~:~~;i;~1l[:~It~f~, 

, . The 100-page White House report released before c:linton's speech also .. 
called for the' establishmenLof a Community En'ipowerrrient Board~ha:ifedl by •• 
Vice President Al Gore to develop a set-aside program to. targetcoriua~i to·(: 
small :companies ''':';''' regardless of the race ~r ~, of. their ()wners·. ',.:' .t1lat .I9?te . 
in JX>?r communities~'.,>,<,:. ,,', ~. :;: ?~;:}~ ":;'~: :i/;:': >;. '':; \ ::~.,.::: <.:,:'tr.,;; ,., 

That proposal was designed to counter calls by House GOP leaders fOfl an 
. "empOwerment" initiative to replace race~: and gender-based affrrmative action. ' 
... In"a jab at Republicans, Clinton said, '''There are a lot 'of people who' 
oppose affirmative, action ~oday .who supported· it for a. ,;ery long. time. ~ IHe,.. , 

· said,"It is simply wrong to play politics with the issue of affirmative acgon '. 
and divid~ our country ata time when, if we're going to really ch,ange thmgs,~: 
we h~ve to be united .."X::';~~:!~[((,:~.;":?c,,, ",'",,::.:' . .':' . :.. " .!;<;:f>:~" 
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ready to accept Clinton's plea. 
The bill (S 21) would require Clinton 

to terminate the three-year-old U.N. 
embargo on combatants in the former 
Yugoslavia with the goal of aiding the 
outgunned Muslim-led forces. 

Supporters of the bill say the interna­
tional peacekeeping effort has been a 
failure and Bosnians have been left 
defenseless against Serbian advances, 
even into U.N. "safe areas~. 

"There are no perfect options. There 
are no easy answers,» said Dole. "We 
know what has not worked - relying on 
the U.N. forces to protect the Bosnians.~ 

SENATE FLOOR 
DOLE SAYS 'I'M FINISHED' WITH 
EFFORTS TO SAVE RESCISSIONS BILL 

The Senate last night failed in attempts 
to clear a path for flrial action today on a 
stalled $16.3 billion rescissions package. A 
frustrated Majority Leader Bob Dole, Kan., 
said, "I'm finished with this bill." 

The measure (HR 1944) has been 
held up at the insistence of Paul Well­
stone, D-Minn., who has been holding 
out for action on amendments. 

Minority Leader Tom Daschle, S.D., 
objected to a proposal by Dole that would 
have allowed brief debate last night and 
today and votes on two Democratic 
amendments before a vote on fmal pas­
sage. Daschle, who supports the bill" 
objected on behalf of the absent Wellstone. 

Wellstone was seeking restoration of 
about $320 million in proposed cuts for 

~ 	 low-income energy assistance (LIHEAP) 
~ for cold-weather states. He is also seek­
to 	 ing restoration of cuts proposed for job 
N?:i retraining programs. 
:::I Dole had agreed to allow votes. on 
... amendments to restore funds on those 
~ c two items, but Wellstone last night insisted 
:Q on being able to offer a third amendment 
~ to restore $5.5 million for a· health care 
... counseling program for the elderly. 

Outside the chamber, Dole told .s reporters that he had not entirely ruled 
-a out another agreement on the rescissions 
~ bill, but he considered the possibility dim. 
";I The measure (HR 1944) also includes = funds for California, Oklahoma and 
_o~ about three dozen other states that are 

recovering from disasters. . 

o SENATE FLOOR ~ . 
(J REPUBLICANS SEE hOGRE5S ON 
..fA STALLED REGULATORY BILL 
01 Key Republicans last night said the 
(J 	 Senate may be near to ending the 

impasse that has sidetracked a bill to 

8 overhaul the federal regulatory process. 
"Some common ground" was reached 

yesterd:ly. said Majority Leader Bob 
Dole, Kan. He said he hoped an agree­
ment could be reached to wrap up work 

I,on the measure today or tomorrow. 
: Judiciary Committee Chairman Orrin 
G. Hatch, R-Utah, said backers of the bill 
(S 343) were making concessions on sev­
;eral issues, including the degree to which 
iregulations under existing laws would 
have to meet the bill's analytical require­
'ments and the number' of opportunities. 
businesses and individuals would have to 
Sue to overturn regulations. 

Hatch and other aides also said ground 
was being given to members who want to 
delete a provision that would make it more 
~cuIt for the government to include sub­
Stances on the Toxic Release Inventory, a 
list of chemicals about which businesses 
must inform the public when they are 
released into the environment. 
; Republicans have failed twice in efforts 
to invoke cloture and limit debate on the 
bill. Bill supporters are hoping they can 
assemble the votes to cut off debate by 
making some concessions. But it is a deli­
cate balance: Some conservatives are cool 
to the idea of changing the judicial review 
apd petition procedure sections. 

APPROPRIATIONS, 
MILITARY CONSTRUCTION SPENDING 
ADVANCES IN SENATE COMMITTEE 

The Senate Appropriations Commit­
tee yesterday approved, 24-0, an $11.2 
billion military construction bill for fiscal 
1996 that provides funds for family 
housing, barracks and base clOSings. 

: The bill contains $461 million more 
than President Clinton requested and 
$1,8 	million less than the House-passed. 
version of the bill (HR 1817). 

I Conrad Bums, R-Mont., the chairman 
of the panel's Military Construction Sub­
committee, said 38 percent of the bill 
will fund family housing, which the Pen­
tagon has said is substandard and in 
need of replacement or wholesale renO:­
vation, and 35 percent would implement 
earlier base closing rounds. 

~As approved earlier by the Military Con­
strUction Subcommittee, the bill 'would 
der;ty the Air Force's request for money to 
build new quarters for generals and other 
officers, describing the proposal as extra­
neous at a time when the rank-and-me 
were living in insufficient housing. ' 

The bill does increase funds for facili­
ties for the National Guard and Reserve. 
Thcr administration had requested $182 
million, and the legislation raises that 
toci! ~o $452 million. 

APPROPRIATIONS 
HOUSE PANEL INCREASES FUNDS 

FOR ANTI·CRIME INITIATIVES 


The House Appropriations Committee 
yesterday gave voice vote approval to a 

draft $27.6 billion fiscall~ spending bill 
for the. departments of Cdmmerce, Jll';lkl! 

and State and the federal jhdiciary. . 
The committee ,agreed,! without db."'1lt 

and with little discussion, to add $403'mil­
Hon in spendirig to the. ~ilJlthe subcOmmit_ 
tee approved: $243 milllo? for anti-tcrror­
ism expenses, about half of what Prcsident 
Clinton had asked for eatlier this week 
and $160 million from the frime trust fund 
for other anti-crime initiatives. 

Even before the corrtmittee added 
the anti-crime money. ithe bill WJS 

more generous to JustIce and judiciaf\' 
programs than to prognims under th~ 

I
departments of Comme~ce and State, 
The bill would substanHally increase 
Justice' Department funding, particu­
larly for beefing up the Iborder patrol 
and providing crime-fighting grants [0

I
state and local governments. The bill 
would cut funding for the Commerce 
Department by about 20' percent and 
for the State Department \bY almost 10 
percent. 

The panel defeated two amendments 
by Nita M. Lowey, D-N.Y., to increase 
spending for programs td combat vio­
lence against women. \ 

The amendments, rejected by voice 
vote and 19-29, would h~ve provided 
the added funding either within the 
pending bill or by shiftirlg money to . 
other parts of the budget. ~ubcommittee 
Chairman Harold Rogers, R-Ky., noted 
that the bill would triple hlnding under 
the panel's jurisdiction for domestic vio­
lence programs. I 

LAW/JUDICIARY I 
WACO HEARINGS OPEN WITH VIVID 
TESTIMONY, PARTISAN RHETORIC . 

Hearings by two House\subcommit­
tees investigating the assaults by fed-

I
eral law enforcement agents on the 
Branch Davidian compbund near 
Waco, Texas, opened withl a round of 
partisan bickering over whether the 
hearings had 'been tainted. \ . 
. "I make no apology for seeking the 
truth," said the chairman for the day, Bill 
Ze\iff, R-N.H. "Let the chiP~ fall where 
they may." I 

Zeliff, chairman of the Government. 
Reform Subcommittee on N~tional Secu· 
rity, and Bill McCollum, R-Fla.l of the Judi­
ciary Subcommittee on ~rime, are 
expected to call as many as 90 witnesses. . 

But Democrats pressed their accusa­
tions that the hearings have b¢en tainted, 
in particular by allegations that the 
National Rifle Association helPed to plan 
thein. "From the beginning, ~ese hear­
ings have had the odor of bias hanging 
over them," said Charles E. Schumer, 0­
N.Y. "And over the last week! we've dis: 
covered where that smell is cOming from 
- the National Rifle AssOciation.~ 



HouseCommitte~Meetings 


Tenn.) ot Houae Tranlportation and lntraatruc. 
tun Committee will hold a hewg on relatlorul 
between the U.S. and Japan on aviation Inues. 

9:30am 2167 Rayburn Bldg. lui, 20 

Wltno.... Ichodulodl 

PANEL: 
Fredorlck W. Smith· chairman, pl'OIldC1nt, &lid chlot 

oxocutlYO OmeOl', 'adoral Expro.. CorP.; Oorald 
Groonwald • chairman IIId chlet oXIICUtlyo om· 
cor, lJn1tod Alrllnll. 

PANEL: 
Ed StimptlOll - president, General Aviation Manutac· 

tlll'l!rI AIIoc:latlon; John W. Olcott - preeident, 
National Buelneee AIrcraft AIIoc:latIon 

COURT CONSTRUCTION • 
Public Buildings and Economic Development 
Subcomm1ttee (Chairman Gilchrest, R-Md..) of 
HoUse Transportation and IntrastnIcture Com­
mittee will hold a hearing on the General Ser­
vices Admlnistretlon's federal courthouse con­
struction program. 

lOam 2253 Rayburn Bldg. lui, 20 

Witnesses sclIeduled: 
Rep. Rick Lazjo, R- N.Y.; Rep. Solomon P. Ortiz. !). 

Texas; Rep. Pete Peterson, !).FIa.: Robert 
Broomfield - ArIzona District Judge;; Thurmond 
Davies - acting deputy administrator, General 
Senices Administration 

MEDICARE SOLVENCY • 
• BUDGET RECONCILIATION. 
Health Subcommittee (Chairman Thomas, R­
Calif.) of House Ways and Means.Committee will 
hold hearings on the solvency of the Medicare 
system, the federal health care system for the el­
derly. The hearings will focus on proposals to se­
cure the funds during this summer's budget 
reconciliation process. The Board of Trustees 
overseeing the Medicare funds recently pro­
Jected that the Medicare system will run out of 
money by 2002.. 

lOam 1100 Longworth Bldg. luly 20 

Witnesses seheduled: 
PANEL: 
Rep. Jim McDermott, !)'Wash.; Rep. Jim McCrery, R· 

lA: Charles Stenholm. D-Texas; Pat Roberts, R· 
Kansas: Rep. Steve Gunderson, R-Will.; Rep. Glen 
Poshard, D-llL 

PANEL: 
Gov. Lawton Chiles, D-Fia. 
PANEL: 
Bruce Vladek -adrnlniIItrator, Health Care FInancing 

Administration 
PANEL: 
Witnesses TBA: Health Industry Manufactlll'l!rs Ass0­

ciation; American College of Osteopathic Medi· 
cine, Stantord University; American Geriatics S0­
ciety . 

PANEL: 
Witnesses TBA: Boston Teaching Hospitals; New 

York City Teaching Hospitals 
PANEL: 
Howard Hughes· Geisinger Health Systems; Glenn 

Nelson· Rural Policy Research Institute; Char· 
lotte 1.. Hardt· member, Board of Trustees, Na· 
tlonal Rural Health Association 

PANEL: 
Witnesses TBA: National AssociatiOn Cor Horne Care; 

American Health care Association; American Re­
habilitation Association; National Hospice Orga­
nization 

. * New listing 

HIIALTH CAR. PUNDINa 

National Health CouncU will sporulor a breaktut 

meeting to hear Senate Approprlatlolll Commit­

tee Chalnnan Sen. Mark Hatfield, R-Ore., dlacUII· 


. the outlook tor health tundlng. 
8:30am Atrium Ballroom, Wuhlngton Court 

Hote~ 626 New Jersey Ave. N.W. lui, 20 
Contact: Laura Smith at 202·78&03910 

. PLAT TAX PROP08ALa 
, CItizens for a Sound Economy wln Iponsor a 
; breakfast meeting with House MaJority Leader 
. Rep. Dick AnTley, R·Texas, who will discuss hls 
, flat tax: proposal . 

8:30am 8-318 Rayburn Bldg. lui, 20 

'Contact: 202-783-3870 


FDA RESTRICTIONS ON 

'DRUG ADVERTISING 

Washington Legal Foundation will sponsor a 

news conference to discuss Food and Drug Ad­

lninistration (FDA) restrictions on advertising 

by pharmaceutical companies. 

I 9am 2000 Massachusetts Ave. N. W. luly :to 

Contact: Richard Samp at 202·58S0002 


AARPIMEDICARE CONFERENCII 

The American Association of Retired Persons 

holds a conference to explore the long-term fu­

ture of Medicare. First of two days. 

: gam Omni Shoreham, 2500 Calvert St. NW, 

Palladian Room lui, :to 
. Contact: Christine Kirby, 202-434-2560 
. HIghlight 
9:45am: Health Care Financing Administrator Bruce 

Vladeck delivers remarks on "Medicare: Current 
Trends and Futlll'l! DirectiOl1ll'" 

AFII.-ao CONFERENC. 

The AFlrCIO holds its 33rd annual national con­

ference on community Services. Fifth of final 

day. 


9am Hyatt Regency Washington, 400 New Jer­
sey Ave. NW luly :to 


Contact: Drew Von Bergen, 202-942-1663 . 

BJshlIght 

8:30pm: Rep. John Lewis, D-Ga, receives the Murray­
. Green-Meaney leadership award for his commit­
, ment to civil rights. Ballroom 

PUBLIC LANDS 
NEWS CONFERENCII 
Actor/director Robert Redford comments on the 
release of a new report titled, "Sellini Our Heri­
tage: Congressional Plans for America's PubUc 
wds" at a news conference sponsored by the 
National Resources Defense Council NRDC Ex­
ecutive Director John Adams also attends. 

9:308IR National Press Club,14th and F streets 
NW. luly :to 
'; Gantact: Diane Dulken, 202-7~7800 or the 
NPC, 202-662-7501 

POSTAL SERVICE LABOR! 
MANAGEMENT PROBU!MS 
Rep: Esteban Torres, D-Callf., and Rep. David 
Dreier, R-CAlit., will hold a news conference to 

I 

- -. 


dlscuss ongoing laborlmanagement problfllll " 
the U.S. Postal Service, which have contrib\ltfd 
to nveral recent violent Incidents. 

10:30am House Radlo-TV GllJlery (H-321) C.". 
. itol Bldg. I . 
lul,IO 

Contact: Roderlc Young at 202·225-~266 (Tor­

rei); Brad Smith 

at 202·2215-2306 (Dreier) 


RlaULATORY RIPORM 

NIW1I CONPIRINCI 
 I 
The Competitive Enterprise IMtitute holdl • 
neWi conference to present It! analYlIJ or the' 
Senate regulatory relonn blll.ipartlClpMtlln­
elude Steven Milloy, a risk assessment 
lpec1a.l1st. i 

10:30am National Press Club, 14th and F 
streets NW, West Room lui, 20 

Contact: 2()2.331-1010 . . 

LOBBYING DISCLOSURI 
A group oflobbylsts will hold ~ackground bntf­
lng session on the Lobbying Disclosure Act ot 
1996 (S 101). I 

11am SD-562 Dirksen Bldg. Jut, zo 

Contact: Deborah Lewis at 202r2-3224 


NORTHEAST INTERSTATE 

DAIRY COMPACT I 

Sen. James M. Jeffords, R"Vt., and Sen. Patrick J. 

Leahy, R·Vt, will hold a news cOnference to dis­


. cuss legislation that would ratify action by six 
New England states to help give fanners and 
consumers fair and stable milk prices. 

1l:16am SO-l38 Dirksen Bldg. .Jut, zo 

Contact: Erik Smulsonat 202-224-5141 


LABORE~EZONES 

NEWS CONFERENCE 
Women workers from Central America disculls 
the poor labor eonditlOM in countries which 
have free trade zones with the ututed States at a 
news conference co-sponsored by House Minor· 
ity WhIp David Bonior, O-Mich., and Rep. Marcy 
Kaptur, D-Ohio. I 

3pm 2105 Rayburn Bldg. lut, zo 
Contact: George Wilson, 202·225-4146 

. I 
MEDICAR. RI!STRUCTURING 
Sen. Judd Gregg, R-N.H., will hol4 a news con­
ference to discuss a draft proposad to revise and 
restructure Medicare. . I 

3pm SR-392 Russell Bldg. luly ZO 
Contact: KrIstin Hyde at 202-224-3324 

'!-"¥r-
AFFIRMATIVE ACTION FORUM 
The Freedom Forum holds a forum disc\l.'!lSion 
titled "Affirmative Action at a CroSsroads: Be­
flections on Its Legacy." Representatives (rom 

the Department of Labor, the Ame~can Jewish 
Committee, the office of Federal COntract Com­
pllance Programs and the Cato Institute will ex­
amine the issue Just one day after President CJin. 
ton's announcement on the White ~ouse review 
·of federal affirm.ative action pro~ . 

7pm Freedom Forum, 1101 WilsOn Blvd., Ar­
lington, Va., 22nd floor luly:tO I 

Contact: Molly O'Connell, 703-284-2807 
• Re/)~ed /UtiRl 
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I HX1~FutureMeetin~--/ 
""' "ARM lULL ... . . f.ul;; C.ommodities SubcomnutteeIIIIt - ~~ Barren, R·Neb.) of House ~~ul-

r(lffllrlill~ "in mark up draft legISlation 
:; would n>authorize fann programs and sub­
• 	 "'"" rtll' anotht'r live years. 
T~ T1I.\ 1302 Longworth Bldg ...... TBA 
~ nu.- marlrup ""as originally scheduled for June 

Itt r: IhrtJUgtl JW'!e 30. . 

.-COMMfTTEE MARKUP: 

AI"PtIOPS FULL COMMITTEE MARKUP 
II........ AI'Proprial.ions Committee (Chainnan 
...,.~on. R-La.) will mark up pending 
~Of\. 

Ii 1:>iI/11 2360 Rayburn Bldg. JuIJ ZO 
f(bJlI ~J(,() Rayburn Bldg. JuIJ 2t 
",...sa: 
hl710 . . . .. IIR - .. "\"lI6 LahorlHHS Appropriations

II .hI121
J. Ill< - - . FYOO [Xofense Appropriations 

.. 

• 
!l 

SUBCOMMITTEE MARKUP; 
PY96 O.C. APPROPS 
1'I\lnr1 or Columbia Subcommittee (Chainnan 
W.lhh. RXr.) of House Appropriations Com­
mlltf'\' will Ill."llk up draft legislation making 
awrol,ri.1tions ror programs under its 
jun...:lif'tion. 

TU!I!' ami room TBA (TENTATIVELY MID· 
KPTEMBER) 


",...sa: 

1I1l- - .'l.S("al 1!l!16 D.C. Appropriations 


Bankfng &Financial 

ServIces 225-750::1: ;·m;r~c;::;~'1i.'::i;i{::':Tf;:" 


STATE. LOCAL 
HBT AND INVESTMENT 
l'lII,j!a1 MarkE'ts, &>curities and Goverrunent 
~...,r"lo;on·d Entl.'rprises Subcommittee (Chair­
man 8al;l'r. R·La.) of House Banking and Finan­
nal &mires Committee will hold hearings on 
tll,- W3)' SlalE' and local goven'unents handle debt 
1~'\h'S and investments. 

<l :~I;u!l21:!8 Rayburn Bldg. July:l6. 27 

WHITEWATER 
jj"u,..· !l;Ulkiug and Financial Services Commit­
t .... \ ('hainnan LE'arh, R-Iowa) \\,111 hold hearings 
.. " in\"t"slrnt'nls madE' in the late 19705 by the 
I"",id"lll ;uld Mrs." Clinton in the Whitewater 
b!ld II.·\"\'IIII'III('UI rompany. The investment is 
"'IrII'mly !IH' suhjpct of an i1ivestigation headed 
t.y awl iu<it'l't'nd('nt {'ounsel. 

TIIlIt· TIl:\ 2128 Rayburn Bldg. date TBA 
(W1:EK OF AUGUST 7) 

REVISING HOUSING PROGRAMS . 

II, 'using and Communily Opportunity Sub-
Wlllmil!('(' (Chairnlan Lazio, R·N.Y.) of House 

I!;ulking :ul~1 Financial Services Committee wil~, 	 • , •••••_;"0 pOP'IUn"11'"leS t"'~'
'huld a h(,ar1ng on re\ising federal housing 

pfO!!rallIs. 	 • 

~tnw TBA 2128 Rayburn Bldg. date TBA 
Not(': nus lI('aring was originally scheduled for JWle 

6. 

... X('u' listing 

Commerce e:rw.....s".BrtLWh:tJ1 
1 	 .. 

UNDERGROUND STORAGE OF 
RADIOAC1'IVE WASTE 
Energy and Power Subcommittee (Chainnan 
Schaefer, R-Colo.) ofHouse Commerce Commit­
~ will hold a hearing on the Waste Isolation Pi­
lot; Plant Land Withdrawal Amendment ~et:i 

9:30am 2322 Rayburn Bldg. ,..., zt . 
Agenda: ~ 
HR 1663 - Abill to amend the Waste Isolation Pilot 

Plant Land Withdrawal Act. 

I 

PARKINSON'S DISEASE RESEARCH 
. He3Jth and Envirorunent Subcommittee (Chair­

IlUI11 Bilirakis, R-F1a.) of House Commerce Com­
mittee will hold a hearing on the research in the 
causes of Parkinson's disease and other neuro­
logical disorders. 

9:30am 2123 Rayburn Bldg. Jutr zt 
.1 , 

I 

CLEAN AIR ACT 
AMENDMENTS REV1EW 
Oversight and Investigations Subcommittee 
(Chairman Barton, R-Texas) of House Com­
merce Committee will continue hearings on the 
implementation and enforcement of amend­
ments to the Clean Air Act of 1990. 

lOam 2325 Rayburn Bldg. JuIJ zt 
Agenda & witnesses scbeduled.: 
Hazardous air pollutants 
Note: This hearing was originally scheduled for July 

i 13. 	 . 

FUTURE OF MEDICARE • 
Health and Envirorunent Subcommittee (Chair­
man Bilirakis, R·Fla.) of House Commerce Com­
mittee will hold hearings on the growth of the 
Medicare program, the federal health insurance 
plan for the elderly. 

T:Lrt'te TBA 2123 Rayburn Bldg. JuIJ ZS 

MEDICAID REVISIONS 

Health and Envirorunent Subcommittee (Chair­

man Bilirakis, R-Fla.) of House Commerce Com­

mittee will continue hearings on proposed 

changes to Medicaid, the health insurance pro­

gram primarily for the poor whose costs are 

shared by federal and state goverrunents. 


Time TBA 2123 Rayburn Bldg ...... TBA 

SUBCOMMITTEE MARKUP; 

FCC REAUTHORIZATION 

Telecommunications and F'inimce SubCommit­

tee (Chairman Fields, R-Texas) of House Com­

merce Committee will mark up pending 

legislation. 

Tim~ TBA 2123 Rayburn Bldg ...... TBA 
Agenda: . 
HR 1869 - Abill to amend the Conununications Act of 

, 	 1934 to extend the authorizations of appropria­
tions of the Federal Conununications Conun.is­
sian, and for other purposes. 

Note::nus markup was originally scheduled for June 
20. 

Economic aEducational 
, 

, , .:a:a ......ZI'""'•.,MJ"•.".·<. 
I. • 

U~TION DEPARTMENTI REORGANIZATION 
House Economic and Educational Opportunities 

I 

Committee (Chairman Good.Iing, R-Pa.) will con­

. tinue hearings on. the reorganization of the De-
p&UnentofEducatio~ I 

Time TBA 2175 Rayburn Bldg. ~1I1:r ZS 
Note: This hearing was originally scheduled for July 

11. 	 ' 

NATIONAL LABOR 
RELATIONS BOARD 
FIeIdH_....... 
Employer-Employee Relations Subcommittee 
(Chairman Fawell, R-IIL) of House Economic 
and Educational Opportunities Qjmmittee will 
hold a field hearing on the Natioruu LabOr Rela­
tions Board. I 

Time TBA Location TBA JIIIr 28 
(TENTA'I1VE) , 

MILWAUKEE SCHOOL \ 

CHOICE PROGRAM 

FleldH_....... 

Oversight and Investigations Subcommittee 

(Chainnan Hoekstra, R-Mich.) of H.ouse Eco­

nomic and Educational Opportuni~es Commit­

tee will hold a field hearing on the Milwaukee 

school choice program. I 


Time TBA Milwaukee, Wis. JIIIr 28 
(TENTATIVE' 

FULL COMMITTEE MARKUP 
House Economic and Educational Opportunities 
Committee (Chainnan Goodling, R-Pa.) will 
mark up pending legislation. 1 

9:30am 2175 Rayburn Bldg. JuIJ. 

TimeTBA 2175 Rayburn Bldg ...... TBA 

Agenda: . 1 ' 

July 20 

HR 1594 - A bill to place rest::rictions on the promo­


tion by the Department of Labor sAd other' fed­
eral agencies and instrwnentalities! of economi· 
cally targeted investments in connt;ction with 
employee benefit plans. i 

HR 1114 - Abill to authorize minors who are under 
the child labor provisions of the Fair Labor.Stan­
dards Act of 1938 and who are undt\r 18 years or 
age to load materials into balers and compactors 
iJI3I. meet appropriate American National Stan­
dards Institute design safety standards. 

HR 1225 - Abill to amend the Fair Standards Aca of 
1938 to exempt employees who perfonn certain 
court reporting duties [rom the compensatory 
time requirements applicable to certain public 
agencies, and for other pwposes. 1 

dateTBA 
HR - - Abill to amend the General Education Provi­

sions Act to make a technical correction to the 
. Family Education Privacy Act I 
HR - - A biU to amend the General Education Provi' 

sions Act to change the Slatute or lirhitations on 
the audit requirement 1 

HR - - A bill to amend the Individuals viith Disabil­
ities Education Act to require public.lwon of all 
policy memos in the Fedelal Registet 

Note: Markup of the three draft education bills origi­
nally on the agenda ror July 20 has ~n post­
poned. . I 

ERISA ISSUES 
Employer-Employee Relations Subcommittee 
(Chairman FaweU, R-ill.) of House EC6nomic 
and Educational Opportunities Committee will 
hold a hearing on pending legislation r~lating to 
employees' health-care coverage and the Em­
ployee Retirement Income SecUrity Act of 1974 
(known as ERISA). . I 

Time TBA 2175 Rayburn Bldg ...... TBA 
Agenda:' 	 I' 
HR 995 -A bill to amend the Employee Retiiement in­

come Security Act of 1974 to provide ~ew porta­

• Revisea listing 
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".: The Agony of OPM 

By Mike Causey 

Washington Poot sUffWrit.,: I f the Office of Personnel 
.: Management ever chooses a , 
" motto, it ought to be: "Will 
the last person out please tum 
off the lights?"-that is, ifsome 
other federal agency being 
reinvented isn't using it already. 
I The government's central 
personnel, policy, recruiting and 

• 	examining agency, which has 
suffered three rounds of layoffs 

" in less than three years, is 
" braced for another reduction in 
:force. If it happens, hundreds of 

"workers could be out on the 
,street by Oct. I, the start of the ' 
fiScaJ year. , 

, !Contractors probably dTooI at 
the thought of piclcing up OPM's 

, business, eitber by providing 
,eruployment services or by 
training agencies to take over 

chores now handled by OPM.' 


" " The House already has indicated 

: that it wants contractors to 

handle retirement functions for 
agencies. What's happening at 

· OPM is a preview for other 
agencies being whittled down by 
Congress. 

, To add insult to injury. there is 
a real chance of a government­

· wide shutdown in October if 
,- Congress and the White House 
: deadlock on the budget for the 
· COnllng fiscal year. 
.	' In the last two years, OPM's 
full-time work force has dropped 
31 percent, to 3.824 workers. 

. • Officials hoped further. ' 
downsizing could be stretched 
over the next two years to give 
agencies time to adjust, OPM 
, time to find paying customers 
and Workers a chance to retire 

• , .. ' or fuld other jobs. 

:.: But the Treasury, Postal 

• ' Service, General Government 

'. ~:. 'appropriation bill passed by the 
: :: House would cut OPM's 

.: allowance by $26 million a year, 
· 	starting in October. If the Senate 

goes along and it becomes law, 
that could mean major layoffs for 
OPM, which spends most of its 
money on payroD. OPM already 
has taken a bigger proportion of 

· . layoffs than any other federal 
: - agency. The House cutbacks 
. could mean more job cuts and . 
· force agencies that use OPM for 
.' recruiting and testing to do 
those things for themselves. 

The', House bill supports OPM 
plans to privatize investigative 
services. But it directs OPM to 

go slow and to have an 
independent study on the 
cost-effectiveness of such a 
move, as weD as on its effect on 
civil serVice employees who are 
privaUzed. '. 
No 2 Percent Solution 
F~al workers hoping for a 

_waiver of the early-retirement 
penalty this year can forget it. 
The National Security Agency 
asked for authority to offer 
workers early retirement 
(without the 2 percent reduction 
for each year retirees are 
younger than 55) during a 
special 90-day early-out period. 
But the NSA request was 
re~ted by the House civil 
service subcommittee. The 
Clinton administration atsO 
opposed the request on cost 
grounds. 
Departures 

Logistics specialist Tony 
, D'Ambrosio has retired from the 
Army Security Assistance 
Command after 47 years (20 in 
unifonn) with Uncle Sam. 

Joseph J. Boyle, one of 
Interior's top \'vater resources 
budget specialists. has retired 
after 30 years with the 
government. That includes time 
with the Office of Management 
and Budget and the Army Corps 
of Engineers . 

Bettye L Wages is retiring 
today after 30 years' service. 
She is chief medical technologist 
at the National Institutes of 
Health's Hematology Service. 
Retirement-Minded 

The Professional Managers 
·Association says most managers it 
surveyed would retire 
immediately ifoffered 
early-retirement incentives, 
buyouts or both. Most 
respondents said they would leave 
early because of pending changes 
in the retirement system. Others 
said low morale, which they 
attributed to efforts to reinvent 
agencies, is the primary reason 
they would leave if somebody 
made them a decent offer. 

Tlull'$doy. July 20. 1995 

fOR MORE INfORMATION c:dJ 
To post questions 01' comments 
for Mike Causey, see Digital Ink. 
The Post's on-line service. To 
learn about Digital Ink. call 
1-800-510-5104, ext. 9000. 
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Appropriations 

HOUSE APPROPRIATORS INCREASE INS, BUDGET 
LEVEL-FUND EEOC, CIVIL RIGHTS COMMISSION 

The House Appropriations Committee July 1 1 
approved a budget that would give th~ Immigration 
and Naturalization Service a significant increase in 
the coming fiscal year. The committee recommend­
ed that both the Equal Employment Opportunity 
Commission and the Commission on, Civil Rights 
receive level funding in fiscal 1997. " 

,The committee recommended a total budget of 
Sll billion for INS for fiscal year 1997. The 
funding ,amount is $531' million more than the 
agency's fiscal 1996 level, and $19 million over the 
amount requested by the Clinton administration, 
according to the committee (54' DLR C-4. 
3/20/96). 

Over 1,200 more personnel sho~ld ~e added at' 
the borders, including border patrols .. and adequate. 
detention resources should be provlde4, the com­

, mittee said. : ., 
The subcommittee on House Appropriations 

Subcommittee on Commerce, Justice, State, the 
Judiciary and Related Agencies approved the agen­
cies' budget July 9 (133 DLR A4, 7/11/96). 

NEWS 

Report Cites ADR At EEOC 

EEOC's plans to implement Alternative Dispute 
Resolution will reduce the commission's need for 
additional resources, the committee said in its re­
port recommending the agency receive t~e same 

I amount of funding as it received in fiscal 1996. 
The committee recommended a funding Ilevel of 

$233 million for fiscal 1997-$35 million less than, 
the administration's fiscal 1997 request M $268 
million. ,,' I, 

The committee said it believes that implementing 
Alternative Dispute Resolution in EEOC's aldminis~ 
trative process "to reduce its backlogs and 'provide 
mediation-based r;teans to resolvi~~ cases"l would 
"reduce the requirement for additIOnal resources 
for the' EEOC.'.' The House and the Senate have 
passed measures that would reauthorize th~ use of 
alternative means of resolving disputes in th~ feder­
al administrative process (108 DLR A-15, 6/5/96, 
115 DLR A-8, 6/14/96). 

Commission On Civil Rights Budget , , II 
The CCR would receive $8,740,000 f01; fiscal 

1997. The funding level is the same as fisc~1 1996 
and is $2,660,000 less than the Clinton administra­
tion requested for fiscal 1997. The administration 
requested $9.3 million, and expressed a "prefer­
ence" for $) 1.4 million (54 DLR C-4, 3/20/t96). 

The House Subcommittee, on the Constitution 
and the Judiciary Committee, the authorizing com­
mittee, has requested that the commission'~ fund­
ing not be increased above the fiscal 1996 level 
until Congress takes action on reauthorizirtg the 
co.mmission, according to the APprOPriations\ Com­
mittee report. , 

The committee also cited the commission's :hiring 
of 10 additional staffers despite the lower funding 
in fiscal 1996, to support the committee's ibelief 
that 1997 funding "should continue to be ad~quate 
to support the commission's requirements," accord­
ing to the report. The committee said it continues 
to believe that the commission "can augtnent" 
resources for research-related tasks and fact-fi!nding 
by using employees from the agencies that have 

,expertise in civil rights arid related matters. 
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APPROPRIATIONS 
HOUSE PANEL APPROVES MEASURE 
FOR COMMERCE, JUSTICE. AND STATE 

The House Appropriations Comminee 
yesterday approved, by voice vote, a 
$29.5 billion spending bili for the deparr­
ments of Commerce, Justice and State, the 
federal judiciary and related agencies. 

The draft fiscal 1997 measure would 
increase spending for law enforcement 
programs, including initiatives to fight 
dmgs, juvenile crime and illegal immi­
gration. The 11th of the 13 fiscal 1997 
appropriations measure to be approved 

, by the House committee, the biH 'Yould 
provide $1.1 billion more .than fiscal 
1996 spending but $2.1 billion less than 
President Clinton'S request. 

It includes more than the president 
sought for the'Dmg Enforcement Adminis­
tration (increased by $173 million over the 
fLscall996level), the Immigration and Nat­
uralization Sen'ice (532 million over this, 
year) and the Violence Agaimt Women ACt 
($22:; million more than this year). The bill 
would maintain, at $1.4 billion, Community 
Oriented Policing Services, the administra­
tion's initiative to help communities put 
more police on the streets. 

But the bill would cut $120 milJion from 
this year's Commerce Deparrment alloca­
tion (to $35 billion) and 579 million from 
the State Depa~ment (t6 $3.89 billion). It 
would chop the Legal Senices Corporation 
budget nearly in half (to $141 million). 

• MissUe treaty. The panel adopted a 
contentious amendment on negotiations to 
revise the Anti-Ballistic Missile treaty 
between the United States, Russia and 
other remnants of the former Soviet Union. 

Proposed by Chairman Robert L. Liv­
ingston, R-La., the amendment would 
remove funding for the negotiation and 
implementation of any agreement unless 
President Clinton cerrifies he will submit 
suhstantivetreaty changes for considera­
tion by the Senate. Approved by a party­
line vote of 26-21, the amendment was 
termed "veto bait" by the panel's ranking 
Democrat, David R. Obey, Wis. 

The committee also adopted, by 
voice vote, an amendment to eliminate 
funding for 1V i\'larti broadcasts to Cuba 
and to reallocate $11 million to the 
Immigration and Naturalization Service 
for additional Border Patrol agents. 

'I ,SENATEL'f' I), ' I)I 
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FULL COMMITTEE MARKUP * 
Senate Appropriations Committee (Chainnan 
Hatfield, R-Ore.) will mark up pending legisla­

. ,1 tion. 
2pm S-128 Capitol Bldg. .lui, 16.18. :u 
Agenda: ' 

,f, ' 	 July 16 
S - - FY97 Energy and Water appropriations 
HR 3662 - A bill maldng appropriations for the 

Department oCtile Interior and related agen­
cies for the fiscal year ending September 30, 

, 1997, and for other purposes. 
July 18 

, HR 3675 • A bill maldng appropriations for the 
Department of Transportation and related 
agencies for the fiscal year ending September 
30, 1997, and for other purposes. . 

HR 3754 - A bill making appropriations for the leg. 
ISlatlve branch for the fiscal year ending Sep­
tember 30, 1997, and for other purposes, 

-'uly23 . 
HR _. FY97 Conunerce, Justice, State and the 

Judiciary appropriations 
HR •. FY97 D,C. Appropriations 
HR 3755 • A bill maldng appropriations for the the 

Departments of Labor, Health and Human Ser­
\ices, and Education, and related agencies, for 
the fiscal year ending Sept 30, 1997, and for 
other purposes. 

* New Listing 
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Chapter _Two. 

THE EXECUTIVE ROLE 
. IN' CIVIL RIGHTS ENFORCEMENT 

FR,oM EISENHOWER TOCARTE-R 

"Don't judge us by what we say· bu.t by what we do,"1 John M. 
Mitchell who was. then attorney general. responded to criticism of 
the Nixon ·adminis.tration's 'civil rights policies similar ·to those 0( 

. President Reagan's. What governments, like individuals, do generally 
reveals more about what they are .than what they say. But govern­
ments have responsibilities that individuals .do not have and gove 

ernment" speak in ways that individuals cannot. Therefore, what 
governmimt officials.say (particularly when the official is president 
of the United States), as well as what they do, matters a. great deal 
because· it affects what is and is not done bv other officials' of the 
government. What Co~gress (imd the Court) does or d~es not do and 
what the nation at large may perceive as the righn~ing to do may 

. also matter. . ' 
-Hence-jiidg'me-rif:-of tne" record' of successFvea-aIiiinistrj:l!Ions re-' 

garding civii rights enforcement is appropriate ~vith respect to words 
as well as. deeds, with respect to subtleties as weli as ,overt decla­

. rations, and the choices that were .not made when' choice, was' 
possible as well as the choices actually mhde, 

This chapter applies these measures to each administration from 
Dwight D. Eisenhower'l:.-to. Jimmy Carter's. The record includes 
executive orders: appointments:in the executive and judicial branches; 
agency actions; ·legislation propos~d to Congress; action taken on 
legislation passed by Congress;' suits filed and positions taken by 
the Justice Department in particular cases; arid enforcemerit of c;ourt 
decisions and statements 'of positions taken by the president or 
subordinate officials with civil rights responsibilities through speeches, 
press conferences, . or otherwise. In these ways, what· previous 
administrations did and said can be judged to determine their views . 
of appropriate public policy regarding civil rights enforcement and 
the consequences of those views for the nation. . 

13 



14 Civil Rights and the Reagan Administration 

THE EISENHOWER'ADMINISTRATtON 

In 1953 Eisenhower succeeded President Harry S Truman; the first 
president who had attempted to initiate significant civil rights 
enforcement efforts at the federal level. Except for desegregation of 
the armed forces, Truman's attempts largely failed. Congress refused, 

,to adopt the civil rights legislation he proposed in 1948, which 
incorporated the recommendations of his Committee on Civil RighCs 
report for the adoption ofa fair employment practices law, an 
anti poll tax measure, and an antilynch law. The committee's report 
remained, ho~ever, a blueprint for the future. In the meantime, ' 
President Truman took action within the executive branch that did 


'not 'require congressional acquiescence. In addition to issuing the 

order. that eventually resulted in desegregation of the military, he 

created a Fair Employment Practices Committee within the Civil 


. Service Commi~sion, in an effort to combat discrimination in federal , 


.employment,2 and a' Government Contract Compliance' Committee 
toaid in enforcing President Franklin D. Roosevelt's 1941 exe.cutive 
order barring discrimination by government contractors~3 

Before Eisenhower took office, he had told the Armed Services 
Committee,of the Senate that' a certain amount of segregation' was 
necessary in the armY,4 reflecting .the views ofhis generation as well 
as his own background and experienc.e at ~h~ aR!3_x:of an ,aH-wh~te---

. "_Illilitary_ chain ofcommand:-ACa press conference in late 1953, he 

expressed "doubt" that "civil rights legislation identified as such 

. " will come up, "5 Moreover, on more than on~ occasion he 

expressed the view that the only "cure for our racial difficulties';, 

was in the hearts and minds of individual citizens,6 not in "punitive 

or compulsory federallaw."7 

Among the earliest of Eisenhower's major judicial appointments 
as president was that of former California Republican governor, Earl 
Warren, to,be chief justice of the United States. At a White House 
"stag" dinner early in ·1954 after conclusion of the oral arguments 
in the Brown cases, Eisenhower, quite improperly, lobbied the chief 
justice to rule in favor of school segregation, echoing the segrega­

- tionist argument that white girls should not be placed in the same 
classrooms as black boys: Eisenhower'S impropriety was com­
pounded by the fact that the lead attorney for the school segregation 
cause, John W. Davis, was present at the dinner.s After Warren wrote 
the Brown opinion, EIsenhower called the appointment "the biggest
damn fool mistake I eVer made. "9 

-Role,in-Civi/-Rights-Enforcement--1 

Despite"Eisenho,wer's" re"iuciinice to use federal authority to advance 
civil rights, the historical tide nevertheless moved hini in that 
direction. By the end of his first term. he had issued a statement 
taking "pride" in the, desegregation of facilities used by civilian 
employees at naval installations in southern states,lO had. issued his 
own executive order establishing the President's Committee' on 
Government Employment Practices' to make the' policy of equal 
opportunity in government employment effective (superseding Tru­
man's order creating a Fair Employment Board),l1 and had widened' 
the scope of the Government Contract Compliance Committee.12 By 
the ~nd of his second term, he had issued proclamations commanding 
that obstruction of school desegregation at Little Rock, Arkansas, 
cease; federalizing the. Arkansas National Guard; and directing the 
use of U.S. Army perso!1nel'toenforce the orders. 13 • He had also 
signed into law the century's first civil rights bills. . 

Another significant accomplishment during the Eisenhower 
administration (although the president could hardly have been aware 
of it at the time) was the appointment of several Republican federal 
judges whose decisionsiri civil rights cases during the late 1950s 
and the 1960s were to have a tremendous influence on the devel­
opment of civil rights law.14 By the time of his last State of the 
Union Address in January 1961, President Eisenhower summarized 
the civil ri~!~ p!ogres~ ,of hi~ a-,-d~mi~!stration'~sJ()II_()'W_s: 
o The first corisequential federal civil rights legislation in 85 years 
(the acts of 1957 and 1960) had been enacted. 
o A new Civil Rights Division in the Departmentof Justice to enforce, 
the new voting laws contained in the legislation had been established. 
o Greater job opportunity had been prOVided under the President's 
Committees on Government Contracts and Government Einployment 
Practices. . ' 
o A Civil Rights Commission had been ~reated to survey discrimi­
nation in housing as well as in voting and education. ' 
o All segregation had beeriabolished in thearmed.forces, ,veterans 

. hospitals, and all federal employment, including' employment in the 

. District of Columbia. 15 . " 

Thus President Eisenhower, despite his own predilections, had 
been compelled by events to mark a clear path "for the government's 
enforcement effort. The first postwar Republican administration was 
constrained to build on the actions of the Truman administration, 
taking credit (as is the habit in politics) for the initial progress. The 
glow from the "torch passed to a new generation of Americans" at 

http:Columbia.15
http:Committee.12
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, President John F. Kennedy's inauguration in 1961 spurred the progress. 

THE KENNEDY ADMINISTRATION 

II! addition to the torch's glo\v, the Kennedy administration also felt 
the heat of what had become evident racial discord in the nation, 
heat which would eventually demand sustained intervention by the 
federal executive. The Brown decision and its aftermath had gal­
vanized a people's crusade that would be known ever' after as the 
Civil Rights Movement. Although common (but not universal) 
agreement fixes ,the beginning of the movement as the boycott of 
municipally owned buses in Montgomery, Alabama, led by Martin 
Luther King, Jr. in December 1955, clearly the movement peakedin 
the 1960s during the Kennedy and the Johnson years when wide­
spread student-led sit-ins and massive protest demonstrations took 
place. The movement prompted the development of a clear cut 
national civil rights agenda which, for the first time since the first 
Reconstruction era, accorded civil rights enforcement by the exec­
utive a highly Visible national priority. . 

EYL~ence oLthe."growlng priority -occiirred-.-earry President 
-Kennedy's term, for in March 1961 he issued an executive order 
combining the-Committees on Government Contract~ and Govern­
ment Employment Practices into the President's Committee on Equal 
Employment Opportunity, with increased enforcement powers di­
rected toward combating employment discrimination. The order 
appointed the vice president as chairman of the committee arid 
directed the secretary of labor to implement equal employment I 
practices in hiring federal employees and government' contractors. 16
In the following month, President Kennedy sent a memorandum to 

I 

all executive department and agency heads directing that no use be . 
made of the name, facilities, sponsorship, or activities of any federal 
government executive department or agency in Connection with any 
employee recreation organization that practiced ra,cial discrimina_ 
tion. The memo reqUired immediate and specific action' to assure 
the result; 'a report of the action 'taken was to be made by 1 May 
1961. The memo referred to the previously issued Executive Order 
(No. 10925) as reaffirming that discrimination "is contrary to con­
stitutional principles;' and that it is the policy of the executive 
branch to enCOUrage "Positive measures of equal opportunity for all 
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qualified persons within the government" (emphasis suppJied)Y 
Later in 1961, the president, by executive order, established the 
President's Commission on the Status of Women,18 thus taking the 
federal government's first step toward remedies for sex discrimina­
tion. The commission's report became the basis for the the first piece 
of federal legislation on this subject, The Equal Pay Act of 1963, 
which addressed sex- based wage discrimination. 

Just as the December 1961 presidential message andorder,on the 
status of women marked a new direction for the federal executive 
in this area, President Kennedy's Executive Order No. 11063, issued 
20 November 1962, marked the beginning of the executive effort 
against discrimination in housing. In April 1962, the president had 
issued a brief statement on equal opportunity in housing in which 
he welcomed hearings then being conducted by the Commission on 
Civil Rights on the status of equal housing. Without waiting for the 
results of those hearings, Kennedy issued the housing order (prom­

, ised during his campaign) directing federal agencies and departments 
to take steps to prevent discrimination in housing owned (in whole 
or in part) by the federal government or built with federal loans. 
grants, or' other assistance. A President's Committee on Equal 
Opportunity in Housing was created and charged with .the respon­
sibility of coordinating departmental activities to implement the 
program:'In adaiti()'il~ the-Kennedy adminTstratiori t()oksleps ii11963, 
to stop discrimination in apprenticeship programs.and constry.ction 
programs allied to the federal government under contract or some 
form of federal assistance.19 

As important as these initiatives were in expanding the federal 
role in civil rights protection, the most sigpificant achievement of 
the Kennedy presidency in this area was its forthright and determined 
reaction to the era's highly yisible civil rights struggles. Most no.table 
were 

o use of federal marshals and the federalizing of the national guard 
to secure the admission of James Meredith as the first known black 
student at'the University of Mississippi in 1962 
o use of federal force to quell 'the disturbance following bombings 
during civil rights demonstrations in Birmingham, Alabama,)n May 
1963 
o use of federal marshals and the Alabama National Guard on the 
occasion of the desegregation of the University of Alabama in June 
1963. 

It might well be argued that any occupant of the VYhite House during 
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ri, 

this period would have been required to respond in much the same. 

way; indeed, Eisenhower had taken similar action in .Little Rock. 

But the difference was notable. The president's action was accom­

panied by an expression of unmistakable moral outrage that went 

beyond the pragmatic ·political Kennedy persona. The president 

"was eyeball-to-eyeball with the'segregationists and there was fire 


. in his eye. "zo Through his words as well as his deeds, he set a 
course for th~.nation as only a president can. In a radio and television 
address to the nation on 30 September 1962, when James Meredith 
entered "Ole Miss," Kennedy said: 

Even though this Government had not originally been a party to the 

case, my responsibility as President was ... inescapable. I accept it. My 

obligation under the Constitution and the statutes of the United States 

was and is to implement the orde~s of the court with whatever means 

are necessary ....21 

Later, in a speech on 11 June 1963, when desegregation of the 

University of Alabama was accomplished, the president sought to 

rally the country behind the new, far-reaching civil rights legislation 


. that he was about to propose, citing the "events in Birmingham and 
elsewhere" where "the fires of frustration and discord [were 1burning. 
..." He declared that "we are confronted primarily with a moral 
.i!Pllf3" <!!l..QI10Sf3,CI. the. question: ,.' 

. . 

If an American, because his skin is dark ... cannot enjoy the full and 

free life which' <ill of us want, then. who among us would be content to 

have the color of his skin changed and stand in his place? Who among 

us would then be content with the counsels of patience and delay?i2 


Kennedy went on to say that the following week he would ask 

Congress "to make a commitment it has not fully made in this 

century." 


On 19 June, he sent a message to Congress proposing enactment 
of the bill containing provisions for· equal access to public accom­
modations and facilities, strengthened federal presence in desegre­
gation of public schools, nondiscrimination in employment, non­
discrimination in the use of federal funds, and additional protection 
of voting rights. . 

Clearly, by the premature end of his presidency in November 
1963, John Kennedy had established a civil rights agenda for the 
country with the dear moral leadership of the office pointing the 
way towards its fulfillment. Words and deeds were unequivocally 
allied. Three points. however. must be noted. First,of course, is the 
fact thaUhe events-"the fires of discord"-generated by the civil 
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rights movement prodded the agenda. Second. the issues of right 
. versus wrong were clear-cut; the "moral issue" in the president's 
words, was "8J.-ql~ as the Scriptures and.', . as clear as the American 
Constitution:l'Z3 Even so, Kennedy made choices that could well 
have been m'aae" the other way, thus accepting ~xecutive responsi­
bility and asserting presidential leadership. Third, black votes in 
several key states had provided the margin 'of difference in an 
extremely close presidential election, but it is doubtful that the 
overall Kennedy record can be explained solely on this basis. (The 
Kennedy record, by the way, contains some regrettable judicial 
appointments to the federal bench in the South.) Rather, historical 
and social forces combined with moral suasion and strong leadership 
to create the basis for sustained executive action in the following 
years: , 

THE JOHNSON ADMINISTRATION 

Whatever John Kennedy might have accomplished in enforcing ciyil 
rights during a second term (and, given the record. there is every 
reason to believe it would have been considerable), there can be no 
questiOntlianhepresidency of tyndon Johnsonexhibitedthe greatest 
amount of sustained executive leadership in this field in the nation's 
history. During the period from his succession in November 1963 
to his departure in January 1969, enforcement of civil rights by the 
executive branch of the government became a firmly established 
reality.

Johnson was accustomed to exerting strong leadership. 'By all 
accounts, he was one of the most able Senate majority leaders in 
the nation's history. He had exerted his leadership to fashion the 
compromise that resulted in passage o(the 1957 Civil Rights Act.24 
With his assumption of the presidency, he secured passage of the 
most far-reaching civil rights legislation in the nation's history: the 
Civil Rights Act of 1964 {the billproposed by President Kennedy in 
1963); the Voting Rights Act of 1965; the Age Discrfmination in 
Employment Act of 1967; and the Fair Housing Act of 1968, all of 
'which are 'discussed in later chapters. . 

But there was much more. In January 1964, in a message to 
Congress, Johnson proposed a "war on poverty" that he linked to 
the ending of discrimination against nonwhites, citing data that 
underscored the differences in the status of white and nonwhite 
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Americans in education, employment, health housing._ 
i,- hestated,- the fight to end discrimi­

nation requiTed constructive action to eradicate these diffeiences. 25 

The Economic Opportunity Act of 1964 was the result. 26 He used 
the powers of his office not only to prod in enacting 
legislation but qlso to issue additional executive orders strengthening 
enforcement of the polides manifested by legislation and previous 
executive orders. For example, by Executive Order No. -11197,27 he 
established the President's Cquncil on Equal Opportunity tei rec­
ommend ways to implement more effectively the 1957 and 1964 
Civil Rights Acts and to suggest changes in administrative structure 
to better coordinate a!ld .improve equal opportunity programs. Ex- ­
ecutive Order No. 11246211 issued 24 September 1965 (which in 

years would be referred to as The Executive Order),directed 
the Civil Service Commission to administer federal policy guaran­
teeing equal employment opportunity in federal employment; it also 
directed the secretary of labor :to administer the government's 
nondiscrimination policies respecting government contracts and 
federally assisted construction contracts. This order -remains the 
basis of the -federal government's contractual- compliance -program 
(discussed in chapter 6). Executive Order No. 11247, issued the 
same day, provided for coordination by the attorney general of 
enforcement of Title VI of the 1964 Civil Rights J\ct banning 
discrimination in federally assisted programs (disC;:l.!s~eQ iiI, chap~ 

- ter4J;Zl! ' -- '" .-- ­

In other Johnson also manifested the strength of his 

administration's commitment to civil rights enforcement and its 

expansion to all areas of racial discrimination. For example, in 


-February 1965, acting on a report by the Commission on Civil Rights, 
he_ directed the secretary of agriculture _to adopt changes'in depart: 
mental programs recommended by that report to combat discrimi­
nation in farm programs. 3D Before a joint session of Congress On 15 
March 1965, a week after marchers were beaten at a 6ridge outside 
S~lma, Alabama, as they attempted to go from Selma to Montgomery 
in demons.tration of.support for voting rights, he proposed enactment 
of the Voting Rights Act of 1965. The message went to the entire 
country as well as to Cpngress. The heart of the message was captured 
in two clearly stated passages: "It is wrong-deadly wI:ong," Presi­
dent Johnson said, "to deny any of your fellow Americans the right 
to vote in this country." Moreover, "it is not just Negroes, but really­
it is all of us, who must overcome the crippling legacy of bigotry 
and injustice.... And we shall overcome."31 

I 

I 

I 
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. ' _ The-essence of the-Ieadership Johnson, provided.to Jhe nation _as 
a whole during his administration was summed up in his address 

University a short time later, which stated that the goal 

of civil rights progress must be achievement as well as opportunity.n­

There were other initiatives later in his administration, such as . 

message to Congress in 1966 proposing enactment of a civil 

bill to reform federal criminal statutes-to'gain greater protec' 

blacks against violence, to ·reform federal jury sele~tion procedures 

to elirriinate- discrimination- in this area ..and to 'enact a fair housing 

law.33 Congress adopted all these measures before Johnson left office. 


But the vital lasting contribution made by Johnson, beyond the 

concrete executive actions and proposals for and signing of the most 


tights legislation in any. period since -the first Reconstruction 

era, was the clear, unequivocal statement repeated Ii'me after time 


the nation about how imperative it was to enforce civil rights 

the country. The observ.ation concerning the 


and the confluence of ineluCtable social forces in Kennedy's short­

en~ed term can be made with r~spect to the Johnson years. But 

Johnson clearly added to those forces the power and prestige of the 

. office and his own apparent personal convictions; so that when 'he 
left the presidency, he also left a full-blown set of priorities to 
advance' on the civil rights front. Enforcement in both letteran(i . 
spiri~ was clearly the policy of the government. . 

THE NIXON ADMINISTRATION 

....,..... 

Richard M. Nixon's presidency was a period. of consolidcitIi 
advancement-and, retreat. The enforcement priorities with respect 
to discrimination in employment a-nd the government's responsibil­
ity not to permirdiscrimination in federally assisted programs which­
had been solidified under Johnson were consolidated under Nixon. 
During his first term, President Nixon ~~affirmed the policy baJ;ring 
discrimination by government contractors by directing all federal 
agencies and departments to 'review their programs to make sure 
they· were in accordance with Executive Order No. 11246.34 During 
this period, attention was drawn particularly to job discrimination 
in the construction industry; culminating iiI the administration's so­
called ,Philadelphia Plan for enforcement of· The Executive Order. 
The plan, when challenged, wasupheJd by the courts,35 During his 
second term, Nixon, by an executive order superseding that of 
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President Johnson" broadened the, role of the attorney general in 
cOQrdiIlC!ting ,enforcement of ,Title VI,: authorizing hil,lT to'prescribe 
standards and procedures for review and.investigation ofall agencies' 
programs providing financial assistance.36 

also advanced on several other fronts, particulafly in " 
the area of women's rights,by now a 'burgeoning movement of its 
own. A broad ban on sex discrimination in employment had been 
made a part of the 1964 Civil Rights Act (in fact, by an amendment 

:' 	 on the floor of the House of Representatives added at the last minute 
in an effort to defeat the bill) to accompany the ban on sex-based 
wage discrimination adopted in 1963. When Nixon took office in 
1969, he created a task force on women's rights and responsibilities 
which issued a report, AMatter of Simple Justice,37 similiu to earlier 
reports on racial discrimination. 

From this report came the suggestions for action that were adopted 
in some significant pieces of legislation enacted during the Nixon 
years banning sex discrimination in educafional programs,38 in 
housing, 39 and in 'credit,40 all of which are' discussed in later "chapters. 
III his January 1972. State of the Union Address, President. Nixon 
stressed his commitment t6 equal rights for women and commented' 
OIl the number of women he had appointed to high-level federal 
positions and on the increase in the number of women inmiddle-, 
management positions and on boards and commissions. A statement 
on the Status of Women within the Administration, released.in April 
of that year,~enftGted ~the"jncreased numbers.41-InAugust-1973,
NIxon "reaffirmed his' support for the Equal Rights Amendment, 
which C~ngress had passed in 1972, and he proclaimed 26 August 
1973-theanniversary of the ratification of the Nineteenth Amend­
ment, which permitted women t~ vote-as :Women's Equality Day,42 
continuing a practice begun a year earlier with a similar proclama­

, tion.43 He also, proposed that 'Congress broaden the jurisdiction of 
the Civil Rights Commission to encompas~ sex-based discrimination. 

On the employment front, President Nixon endorsed, in his 1972 
State of the Union Address, legislatiorito amend Title VII of the 
1964 Civil Rights Act to in'creasethe enforcement powers of the 

oymJimt Opportunity Commission (EEOC) created under 
the·statute. He sought to grant the commission authority to seek 
court enforcement against prohibited. discrimination and to widen 
its scope to ban discriminatory, employment practices of state and 
local governments and educational institutions. These amendments 
passed Congress and were signed into law in March 1972.-14 

The effect of these commenda~le' initiatives was submerged, 

however, by President Nixon's retreat in the area of school deseg­
I:egation. In'1969, the-Nixonjilstlce Department,underthe direction'" 

Attorney General. John Mitchell and Assistant Attorney General 
for Civil Rights Jen~is Let:mard, went to court to oppose immediate 

of thE1 requirements of the Brown cases. It was' the 
first time in the memory of civil rights lawyers, since those decisions 
that lawyers for the United States andlawyers for the privatE 

, (among who'm was the author) were on opposite sides in a school 
desegregation case. Although the Supreme Court rejected the position' 
taken by the Department of Justice in the cases,45 the action of the 
Justice Department, with the' apparent approval of the president, 
signaled a rupture in ~vhat had been an alliance between the executive 
branch and the plaintiffs in school desegregation cases, 
" It soon became apparent that the Nixon administration not only 
objected to quickening the pace of school desegregation but also 
objected to seeking its accomplishment by' busing,: Even while 
proclaiming his personal belief in the rightness of the Brown decision 
in a statement in ·March .1970' and assuring that· the constitutional 

.mandate 'would be enforced, President Nixon made clear then and 

, on subsequent public occasions that he was opposed·to busing,46 


Indeed, a Nixon proposal for funding to asslst'school districts in the 

desegregation process-made in May,1970 and partially adopted in 

the Emergency School Aid Act of 197247-was conceived of as a 


. means to avoid busing, which the federal courts were increasingly 
.' . . Supreme-Court-approved- during his' first 
term.48 Of course,the effect on the public 'of the Nixon stance on 
busing was to encourage public opposition to school d~segregation. 

His position on public.school desegregation was further reflected 
in his failed attempts to secure appciintinelJt to the Suprem~ Cour~ 
of Clement Haynsworth and G. Harrold Carswell, two southern 
conservative judges who, the president said, were the "strict con~ 
structionists" bf the Constitution tn'at he had promised to appoint 
during his election campaign. In response to intense opposition 
mounted by civil rights advocates, the Senate rejected both nomi­
nations, but the president's effort. to secure these appointments 
despite that opposition was widely viewed as indicative of a retreat 
from enforcement of civil rights. (Eventually, Nixon found, other 
"strict constructionist" appointees with records less repugnant to 
the civil rights ~ommunity, whom the Senate confirm~d.) 

More for what was attempted than for what was done, the Nixon 
presidency has been viewed as one not supportive of advances on 
the civil rights front. The perception is accurate as far as it goes, but 
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some· advances were made, particularly with respect to women's 
right~. There was certainly no overt effort at "Y40Jeflale displacement 

--of the -execUtive . role- in enforCing--civif rights, but examination of 
the Nixon record reveals that here was. no vigorous champion;'that 
presidential insistence on the importance of civil rights as a national 
priority had diminished; that overall leadership was lacking; and 
that setbacks were avoided only because the growth of civil rights 
enforcement in prior years, and the continuation of social change 
and its effect on the judicial and legislative branches of the govern­
ment, would not allow it. - , 

THE FORD ADMINISTRATION 

Nixon selected Gerald Ford to succeed Spiro Agnew as vice president 
to assure continuation of the Nixon policies if Ford succeeded to 
the presidency,' When circumstances (Watergate) forced Nixon's 
resignation and Ford's succession, the expectation that Ford's admin­
istration would in significant aspects, jncluding Civil rights policies; 
be a clone of RIchard- Nixon's was r~alized.· Ford did little more 
than. carry out the policies he found- in place, Annually during the 
three Augusts that he served from 1974 to 1976, he issued the same 
Women's Equality Day proclamation that Richard Nixon inaugurated 
earlier, claiming SUpport for the ,Equal Rights AmendmenL Q!lring __ 

:the spring- of 1976,-Fotd -stated thi:tfhehad--d.irectecl -the attorney 
general to continue an active search for a school busing case that 

. would serve as a suitable vehicle for judicial 'review of the current 
. case law on busing' as a means: of overturning' that law, and he 
accelerated his efforts to develop legislative remedies to minimize 

. 'busing. He also expressed his' intention to recommend such legis­ "'. 
lation to Congress.49 During the summer50 he proposed legislation 
to Congress to limit busing and later, in a special message, urged 
action on it.51 That specific legislation did not pass butthfiJ so-called 
Byrd amendment, which restricted busing ;.:IS a means of adminis­
trative enforcement by the Departmenf of Health, Education, and 
Welfare, did and was signed into law by Ford (discussed in chap­
~r~.u , 

The o.nly notable civil rights legislation enacted during the Ford 
administration was the 1975 extension for seven years of the special 
provisions of the Voting Rights Act of 1965, which included for the 
first time provisions for protecting the voting rights .of language-
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minority citizens. The 1975 Voting Rights Act Amendments, unlike. 
.-th-ose of 1982- (see'chapter i)~were passec(wiihoilt iilciden:t.Ther;-:-. 
'was no resistance to them by the Ford administration. Indeed, other 
than to continue to support the Nixon position on busing, Ford did 
not seek to dismantle the machinery for executive' enforcement of 
civil rights protections. It is worth noting, however, that with the 
appointment of William Coleman as ,secretary of transportation, he 
made the second appointment of a black man to the cabinet (Robert 
.Weaver, Lyndon johnson's secretary of housing and urban devel­
opment, was the firsn . 

In sum, the Ford civil rights record was not notable. He did 

nothing particularly good but (with the exception of continuing .' 

Nixon~s school desegregation policies) did very little harm. 


THE CARTER ADMINiSTRATION 

The administration of Carter, Reagan's immediate predecessor, was 
marked by two noteworthy developments in the area of CivilJights. 

. First, there was an increased. emphasis on making the 'enforcement 

~echanisms more efficient, particularly with'respect to enforcement. 

of the, by now, extensive network ofequal employment.opportunity· 

laws and regulations, and in assuring nondiscriminati9n in federally .. 

assisted Iiiograms. Secolld., for -tne' firsFt{me in the history_~fthe--~­

civil rights enforcement effort, a substantial cadre otpeople drawn 

from the groups whom the civil rights laws were enacted to protect 


"J. were appointed to positions in which. they' were able to exercise. 
real enforcement authority. Blacks, other minorities·, and women ! 

. were appointed to the federal bench, where. because the appo!nt­
m8nts are for life. their decisions have. the potential for sustained, 
lasting impact. Together these developments reinvigorated the civil. 
rights enforcement effort that had becomeJistless in the Ford years. 

As President Carter stated in his last State of the Union Address 
in January 1980, the goal .of the effort to restructure the civil rights 

'f
enforcement machinery was to allow the government to focus on 

large-scale enforcement of the civil rights laws, To this end, Carter . 

directed the implementation of a sweeping reorganization of the 

equal employment opportunity effort in his Reorganization Plan No. 

1 of 1978. Under the reorganization plan, the main government 

agency 'responsible for all federal efforts opposing discrimination in 

employment was to be the Equal Employment Opportunity Com­
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mission(EEOC);~"eSlablish~d- und~r tnei964Civ1f RIghts Act and 
chaired for the first time by a black woman, Eleanor Holmes Norton. 
Transferred to EEOC were all duties relating to equal pay enforce­
ment; enforcement of the ban on age discrimination and discrimi­
nation against the handicapped; enforcement of nondiscrimination 
in federal' government emploYment; and the overall responsibility 
for coordination of the equal employment oppoitunity effort accom- " 
panied by the appropriate transfer of budget, personnel, and files. 
The Office of Federal Coritract Compliance, which had been created 
to enforce Executive Order No. 11246, the government's contractual 
program, was reorganized and became the Office of Federal Contract 

" Compliance Programs. Inaddition, a" civil rights unit was created in 
the Office of Management and Budget (OMB) to monitor' civil rights­
enforcement and to advise the OMB director on" the funding and 
management resources needed for effectiire enforcement, obviously 
a related concern. And "during the last few months of the adminis­
tration, President Carter signed an executive order giving the attorney 
general authority to enforce all federal laws mandating nondiscrim­
ination in the provision of federal financial assistance and making 
the Justice Department the agency responsible for coordinating the 
enforcement of these provisions by all agencies. The order was seen 
by the president as "an important step toward a comprehensive, 
coherent approach to the goal of distributing federal aid on a "" 
nondiscriminatory-basis,"- which--wDuld-give--the m~partmenf -Of ~-­
Justice the leadership role in this area equivalent to that of the EEOC 
in employment. 53 " 

Of equal or perhaps even greater importance than this "manage­

ment systems" approach with its stated goal of efficiency and 

comprehensiveness were the appointments made by PresidentCarter, 

particularly at the Justice Department. Largely because of these 

appointments, which represented a clear presidential direction that 

the civil rights laws were to be vigorously enforced, the Justice 

Department under "Carter became known as one that took its law 

enforcement responsibilities _seriously without reference to political 
considerations. The ground-breaking appointment was that of a 
black activist civil rights lawyer, Drew Days III, as the assistant 
attorney general for civil rights. As head of the Civil Rights Division, 
Days-backed fully by a southerner as attorney general, Griffin Bell, 
who had been appointed to the federal bench by -Kennedy-seized 
the leadership reins at the Justice Department with innovative 
lawsuits designed to carry out the affirmative action goals of federal 
law in housing (exclusionary zoning cases), voting (cases involving 
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dilution -of minority· Yoting-strength), -employment-(hiring, -promo- -­

tion, and back-pay class relief) and education (busing and other 

mandatory pupil reassignment requirements). Carter supported his 

Justice Department's civil rights enforcement program, which in­

cluQed encouraging the courts to make"new laws to provide remedies 

designed to overcome "past discrimination. 


In remarks to the Leadership Conference on Civil Rights (a 

consortium of civil rights activist groups) in January 1980, Carter 

statedthat iIi the first thr"ee years of his adininistration, more biacks, 

women, and Hispanics had been appointed" to the federal courts 

than in all the pre~ious administrati(;ms combined. He noted th~t 

28 of the 32 women then serving on the federal bench had been" 

appointed by him. He noted-that when he was swo~n in as president, 

not one woman w~s a u.s. attorney. The final Carter" record shows 

that14 percent of his judicial appointments \;Vere blacks, 14 percent 

were women and just under 7 percent were":Hispanic.54 (Truman 

appointed the first" blacks to" the federal' judiciary, and Lyndon 

Johnson appointed the first black justice to .the Supreme Court. 

Thurgood Marshall.) Other pathbreaking appointments made by 

President Carter were .those of Andx:ew Youpg, "the first black 

appointed as U.S. al11bassador to the United- Nations, and Patricia 

Harris, the first black woman cabinet appointment. (In his 1979 

State of the Union Address. Caiter also noted his appointment of 


-"~ another-woman-to,chead -a cabinet department~laterin· hisaclmin-~·-­
istration. there was a third~nd the appointme"nt of women in 
approximately 20 percent of the senior posts throughout the govern­
ment. many in areas where no woman previously had served.) 

Carter also sought to advance women's rights through support of ­ .j' 

"'~!;the Equal Rights Amendment. But despite the extension. of the 
'deadline f~r ratification to 30 June 1982, accomplished with' his 
administration's efforts, the amendment was !lot ratified. Carter also 
supported and signed the Pregnancy Disability Amendments Act of 
1978,55 which amended Title VII of the 1964 Civil Rights Act to 
include pregnancy within the definition :of "sex" as a prohibited 
~ategory of employment discrimination (overturning a U.S. Supreme " ~ 

Court opinion that had" ruled otherwise).56 Finally; Carter proposed" 
""' 

strengthening the Fair Housing Act of 1968 by urging that the law 
be amended t9 give the responsible administering agency, the 
Department of Housing and Urban Development, enforcement pow­
ers by authorizing it to" issue "cease and desist" orders against 
violations of the act. (This proposal never passed Congress.) 

Overall; Carter took seriously his responsibilities t9' enforce civil 
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-----rights-Iaws-an-d-n;ie"""d to advance enforcement by measures that would 
allow subordinate government officials to do their jobs more effi~ 
ciently and ..ef~ectively.There was'nosustaimidoelivery of ~~ocal, 
highly visible public message under Carter as there had been with 
Lyndon Johnson, his last Democratic predecessor, but the Carter 
administration fully supported the goals of the civil rights laws that 
had been passed and the remedies the courts had endorsed to carry 
out those goals. Carter' also gave full support to administration 
officials with specific civil rights enforcement responsibilities, par­
ticularly the Justice Departtrient, and showed a clear willingness to 

.appoint persons who understood 'and were sympathetic to those
goals. 

This was the atmosphere that prevailed in the executive branch 
in January 1981 when Ronald Reagan entered the White House. And 
although the record of all the administrations from Eisenhower's to 
Carter's supports assertions about the greater relative vigor with 
which Democratic administrations have championed civil rights 
eriforcement, the record of none of them (including that of Richard 
Nixon) manifested a tendency to subvert in any fundamental way 
the protectivegoals of civil rights laws that had' evolved over nearly 
three decades'of concerted arid painful effort in response to a history 
with even greater pain. It was this record and this history that 
confronted the Reagan administration with the opportunity to make 
history by its record. That record is the subject of the ensuingchapters. . 
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Chapter Six 

EMPLOYMENT- . , 
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The preceding chapter described the interlocking character of dis­
crimination in education. housing, !lnd employment as a "vicious 
triangle." The description is as deliberate as it is accurate, because 
throughout our nation's history, deliberate conduct has characterized 
t:rnployment discrimination. Because the effects of that conduct are' 
~ubstantial, equally deliberate conduct is necessary to eradicate 

OJ 

,) 
those. effects. The discussion in this chapter concludes that the , 

I
Reagan administration has nQt responded to the need in light of the , \ 

j;' !continuing nature of the problem, the federal government's role in . y;; j
." 1­compounding it (as in housing discrimination), and the'law enforce­ .... 

lTlent responsibilities subsequently imposed by law on 'the gb~ern­ ..i,
lTlent to assist in eradicating those effects. ::.~ tThe seminal cause of the problem of empi'oyment discrimination " ,

black Americans was', of course, slavery-the institutional' par-' 
'adigm- of work withoutpay.-power,or prestige -the·normal-g·oals.of­
the workplace. The consequences of slavery, endured long after 
formal abolition in the form of racial discrimination in both the. 
public and private sectors; Discrimination limited most blacks to' 
menial jobs, and confined those, who were educated or otherwise 
trained to servICe or professional roles within the black community.' 
The experience of other nonwhites was similar. For women the 
discrimination resulted from beliefs about their roles as homemakers 
and mothers and their physical characteristics. 1 

Labor market discrimination for blacks, other minorities, and 
women'extended vvell.into this century when the federal government 
began its efforts to counteract some of these conditions through 
legislation, regulation, and court decisions contemplating executive 
action. Tracing the evolution of those efforts defines the executive's 

.' responsibilities and provides the backdrop for focus on the Reagan 
administration's approach to them. 
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Fifteen years after abolition of the FEPC, in 1961 President 
.. i-;linnedypromulgated Executive Order No. 1092511, establishing the 

.;ustained national policy against employment discrimination that . 
to the present. The orger establ.is..h,e.d.::-:th~:..~J-?resid~~.rs 

(;ommittee on EmtaLEmploym®t-,QRP.9JJunity--with.an_announc!3d 
elnp§~~?afti~~aiI§ctio:~,\~2the!JhgnIn~~J:.~iS'Cr~latJg:n 
respectlIlg~nQIVIaUaL con:mlalIlt~ Two years later"eongress passed 
thd-Equal:Pay-:Kc(12'recfIiffing that women receive equal pay with 
men for equal work (defined as "equal skill, effort-and responsibility 
and ... performed under similar: working conditions");13 It Was the 
nrst legislation proscribing sex discrimination and was es'pecially 

because it applied to the private sector. President Kennedy 
to sign the act but it was President Lyndon B. Johnson 

signed the Civil Rights Act of 1964, H the most sweeping commitment 
made by the people of the United States through their elected 
repres~ntatives to eradicate employment discrimination in the· pri­

vate sector. '.:, , r;:::;:::-~~ .' \ . 
Enforcement of the CIvIl RIghts Act s~TItl,e ~VI~ whIch outlaws 

emp~oyment discrimination, has prompt~-mutn' litigation and, 
debate-a reflection of the far-reaching nature of the employment 
discrimination problem as well as the deep-seated resistance to the 
law's goals. It makes illegal a wide array of "Ul~lawful employment 
practices"-discriminatory hiring, promotion. and firing; compen­
sation; and other employment conditions on the basis of race; color, 
religion~--sex,"ornation~il· origin. n applies ,to-employers(of~,15 OF 

more persons), labor unions, apprentice programs, and employment 
agencies. Exceptions are made for' ce~tain .Dona fide occupational 
reasons related to sex' or religion (but not race). With these exceptions. 

. members of the protected classes may seek both administrative and 
, judicial remedies for tbe .dfscrimination prohibited. When a judicial 

.;~ 
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EVOLUTION OF FEDERAL LA W TO COMBA T EMPLiiYMii:;:; 
. . ---" DISCRIMINATION: THE EXECUTIVE'S ROLE 

In 1866, after the 'Thirteenth Amendment had abolished slavery, 
Congress passed the nation's first civil rights bill (chapter,I), The 
bill .responded to the most obvious disability of the slave system_ 
the inability of th~ slave either to decide whether or for whom to 
work and. to be paid for working-by declaring that the former slaves 

2 descendants hacJ the "same right" to contract as 
citizens. However, not ,until 1975 was this !anguage judicially 
deClared usable as a remedy against employment discrimination> 
In 1883 Congress passed legislation establishing a competitive civil 
service merit system for federal employment under the direction of 
a'Civil Service Commission created by the act subject to,presidential 
aplJOintnuint. -I Despite this legislation, overt discrimination perSisted 
in the; federal .service as in the private sector: During PreSident 
William Howard Taft's administration, racial segregation was estab­
lished in the Census Bur.eau and extended by President'Woodrow 

. Wilson to the Department of the Treasury and the Postal Service. 
In the late nineteenth century, women were employed 
exclusively as clerks at salaries set by statute at one-half those paid 
to men. A merit system rule allowed appointing officers to refuse to 
consider women who had been certified as qu~lifiedby the Civil erv 
$ rvikeCommission.

6 
Prior to 1940, black emp!oymenLiIithe,federal 

'sl3 ce-was primarily'iii' custodlaTand sirullar low-paying jobs. 
In 1940, Congress took the first step to elimi!}ate discrimination 

in federal employment by passage of the Ramspeck Act, which 
authorized the president to modify pay standards for government 
employees provided there was no discriinination on the basis of 

,race, . color, or creed.' Just 19 days earlier,' President Franklin 
Roosevelt issued the first of a series of. executive orders banning 
racial" ethnic, or religious discrimination in federal employmenL8 
In 1941, a Fair Employment Practices Committee (FEPC) was estab­
lished by executive ~rder,9 AIthoughthe committee was authorized 
to investigate discrimination complaints, during:the first two years 
of its existence it abdicated this responsibility to the Civil Service 

'Commission, which rarely made if finding of discrimination. By 

1943, the committee began to act independently, but between 1941 

and 1946, when it was abolished, it fouild discrimination in only. 

58 cases of nearly 2,000 complaints of discrimination it investi ­. gated. 10 

remedy is s'ought, either by aggrieved parties or by the res'ponsible 
government agency, and a. violation is established, a court may not 
only "enjoi~\the respondent from engaging -in such unlawful em~ 
ployment practice" but may.also. ;'order such affirmative action as 
may be appropriate ... [emphasis suppliedJ."15 

,~ 

In 1965,. President Johnson by executive order transferred federal 
equal emploYInent responsibility from the President's Committee on 

!.Equal Employment Opportunity to the Civil Service Commission. IS 
-' 

.! 

Sex discrimination, not included in any previous executive order ,.':( 

(but now twice the subject of legislation), was banned in federal 
,; 

:l> 
. employment in 1967Y In 1969, President Richard M. Nixon by 
executive order required each federal agency to diWropan .;' 
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ative~a~tion_ Plogram to pvercomepast discriminatibn.18 H6wev~r 
iri-T971 congressional committees found that minorities and wome~ 
still were not sufficiently r~presented throughout the federal bu. 
reaucracy. Accordingly, Congress enacted the 1972 Amendments to 
Title VII, extending to federal employees the basic protections given 
to private sector employees under the 19tH act. 19 At the same time, 
state and local governments, their agencies, and political subdivi. 
sions were made Subject to Title VlI.20 ", 

A third major thrust of national policy against employment 
discrimination is direct~d toward employers who do business With 
the federal government. Although these employers are subject to 
Title, VII, the federal government has continued to use its POWer 
over the government's procurement process to require government 

' contractors to desist from employment discrimination. PreSident 
Kennedy's If/61 executive 'order21 established specific sanctions for 
noncompliance_the termination of existing contracts and, the de­

'barment from future contracts. President Johnson later made the 
' secretary of labor rather thal) a presidential committee resp l1 ble 

o sifor assuring compliance, arid again required contractors to take 

affirmative action to ensure equal Opportunity.22 


In its last stageS, the evolutionary process in employment discrim. 

ination law encompassed two other groups of workers: older workers 

and handicapped workers. The problem of age discrimination had 

been recognized by" _GQngress as-early'as,the 19S0s;-andefforts were 


-rtuide to ada age discrimination as one of the prohibited categories 

in Title VU.23 Although these efforts failed, a provision of the act 

directed 'the secretary of labor to prepare a report to Congress on 

age discrimination in employment. The report, furnished to Congress 

in 1965, recognized ~ge discrimination as a national problem re­

quiring federal intervention. 24 Consequently, two years later, the 

Age Discrimination in Employment Act of 196725 was passed pro­

tecting workers ages 40 to 6S. The secretary of labor was deSignated' 

as the government's enforcement arm, but the substantive aspects 

of the act so closely track those in title VII that it is clear that 

Congress intended the new act to be interpreted and applied in 

much the same way. Later ,amendments of the act broadened its 

Coverage to include states" their political subdivisions, and the 

federal government,26 arid extended tlie protected age group to age 
seventy. 27 , 

Employment discrimination against handicapped persons was 
proscribed by. the Rehabilitation Act of 1973.28 Section S03 of the 
ac(29 reqUires that any contracffor procurement by federal agencies 
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in excess -bf $2;SOO-contain 'a provision that-the employer-will "take 
dfllrmative action to employ and advance qualified individuals 
despite their handicap." Administration is by the Labor Department 
.IS in the case of the executive order relating to federal procurement. 
Section 50430 bans handicap discrimination in federally assisted 
p~ograms. It, like Title IX (see chapter 4), is applicable to employment 
discrimination in these programs. (Title VI also forbids discrimi­
nation in federally assisted programs that provide 'employment.) 
The Department of Health and Human Services administers this 
section. Section 'SOl (b)31 imposes an "affirmative action" obligation 
in the federal hiring process congruent with that imposed on, 
contractors and the federal government. 

In addition to this effort to create a unified' structure of major 
statutes and, regulations, there are shards of federal law elsewhere, 
all requiring some measure of enforce~ent by the executive branch. 
They complete a network of federal law designed to vanquish, to 
the extent that mere written rules can, the continuation 'of-discrim­
ination in employment. They include ' 

o the Omnibus Crime Control and Safe Streets Act. which prohibits 
discrimination in employment on the basis of race, national origin, 
sex, or religion in ,the administration of law enforcement programs 
financed by the act32 , 
o~-the State andI:.ocaLF:i$!:al Assistance Act of 1972, which applies 
to state and local government programs ~fundedby the 1eaeral 
government and permits termination of such aid when Title VII 
violations are establrshed33 ' 
o the Vietnam Era Veterans Readjustment Act,34 which imposes an 
affirmative action obligation on federal government contractors to 
hire and promote disabled veterans consonant with their obligation 
respecting minorities and women. 

This extensive network of federal employment law requires a 
course of action to maximize employment opportunities 'for the 
protected classes in order to prevent nullification of the comII~ands 
of national law. Enforcement resRonsibilitJ is s,hare_d.aITlong 

~- --~ --~ -:...... - - ~ 

o the~Egllal-EITiPJgY:II1~nt:0r!I~ortunity-eommis~n (EEOC), which 
was est'iililfsnecnmoerTitleVU-of-ihe-196,r-ACP5 to provide an 
administrative remedy for private employment discrimination with 
expanded powers pursuant to the 1972 amendments to seek a judicial 

, remedy as welp6 ' 
o the Of~e, otEederaLContract_C~.mp{~~cd=!rygrams (OFCCP) in 

http:intervention.24
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the. Department of Labor whichis--responsible-for enforcing- tlfe 

obligations of federal contractors37 


L ~o the Department of Justice which is responsible for litigation against __ ~~~ 


state and local governm-ents38 (and which may also intervene in 

lawsuits initiated by private individuals who are members of the 

protected classesj.39· 	 . 

THE REAGAN RECORD IN EMPLOYMENT 
, ; 

The major institutions that deal with the issue of discrimination in 

employment are the Equal Employment Opportunity 'Commission, 


. the Office 6f Federal Contract Compliance Programs, and the Justice 

Department. 

Equal Employment Opportunity Commission 

The Equal Employment Opportunity Commission (EEOC) is com­
posed of five commissioners appointed by the president and con­
firmed by the Senate:lO From its inception, E~C~s.missionhas_been 
t~q_the_federal";'gover-nment~s-;:antidiSGriminati('Jn_effo~in~!pe 
p-,!i,vafe::sec.!,or. It was hampered Originally by. Congress's failure to 
gr~mt!L"fease-and:desist" authority similar" to that granted-to the--­
National Labor Relations Board under the National Labor Relations 
Act passed in the 1930s to curb "unfair labor practice(s)" of 
employers and unions relating to,the collective bargaining process. 41 

Instead, the less effective remedy chosen merely authorized the 
EEOC to investigate and attempt conciliation of charges of discrim­
ination filed by individuals (either on their own behalf or as 
representatives of a classjor by one 'of the commissioners (commis­
sioner's charge).42 

The 1972 amendments to the act again refused to grant cease-and­
desist powers but did authorize the EEOC to sue in the federal courts 
and to intervene in suits brought by private parties. The EEOC's 
jurisdiction was further increased during the Carter administration 
by transfer of enforcement authority for the Equal Pay Act; the Age 
DiscriminatIon in Employment Act; section 717 of Title VII (added 
in 1972 to protect federal employees): section 501 of the Rehabili­
tation Act (regarding federal employment of the handiCapped), and 
the Fair Labor Standards Act Amendments of 1974, as amended 
(p:ohibiting age discrimination in federal employment),43 In short, 
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the EEOC's broad responsibility- is-to curb .prohibited employment 
discrimination by both administrative and judicial action in all areas 
affecting employees in the private sector and the federal government 
(except federal contractors, which is discussed in the next section), 

The EEOC has approximately thirty-one hundred employees in 
addition to the five commissioriers.44 Its current chairman is Clarence 
Thomas, a black Republican lawyer from Savannah, Georgia. He 

. was the assistant' secretary for civil rights in the Department of 
Education before becoming EEOC chairman in. May 1983. The EEOC 
record under Thomas's leadership defies description as either clearly 
progressive or clearly retrogressive. Perhaps the record reflects no 
more than a change in emphasis from that of the prior administration, 
but a change in philosophy is apparent as well. As noted, EEOC's 
main enforcement tasks,.are,the processing of charges of discrimi- , 
nation in an eff(m~l~e them administratively if possible 
(including the referral of charges to state or local agencies as provided 
in the statute), and litigation pursuant to charges filed in pattern-or­
practice cases.45 A third important EEOC function, in accordance 
with its increased responsibilities after the 1978 reorganization, is 
that 'of coordinating the equal opportunity efforts of other agencies, 
including development of uniform, definitions of discrimination, 
and standards and procedures for enforcement. ' 

In the case of charge processing, it can be argued that a shift in 
. emphasis has occurred rather thanan.actual decline in,enfon::eIl1E}!lt._ 

activity. The system adopted under President Jimmy CarteJ;'s EEOC 
Chairwoman, Eleanor. Holmes Norton, consisted of three major 
components: 

o a r,!p'i~Lcha!g~.,proGe7'sillg system that focuses on qUick set!lement 
of individual complaints through a face-to-face fact-finding .confer­
ence 

. 0 	 a ba£.klog rhar~~p.!oc~~ing.sys1Jlm designed to make inroads on 
the large numBer ofcliarges that had accumulated over several years, 
again to facilitate the settling of such cases quickly by narrowing 
the scope of the charge . 
o a systemi.G.p.1'_ogram,to.determim;whether reasonable cause existed 
for th;'Charge and~~ litigation should be undertaken on a 
basis broader than mere resolution of the charging parties' com­
plaints-that is, because of patterns or practices of discrimination 
by significant offenders such as large nationwide companies. 

The number of cases EEOC has closed since 1980, the last year of 
the Carter administration, has increased and the backlog of cases 
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. . 	 . . 
.'1, 	 has decreased.' At the same time, the number of settlements 

fallen but the number of no-reasonable-cause determinations has 
risen. And the time commit'ted to processing the case~ has in-'."
creased.4~ 	 " 

The largest number of closures apparently resulting from the rapid­
charge process Occurred during Chairman Thom.as's first year at 
EEOC's helm, fiscal 1983, after a decline during the previous fiscal 
year when EEOC_ was essentially under caretaker leadership.47 
Combined with the data on decrease in the backlog of cases, these 
figures suggest that EEOC perhaps has been efficient both in respond­
ipg to new charges and in disposing of old ones. In the latter instance, 
though, this' could mean that the cases were just too stale, the 
problem had been resolved without EEOC intervention, or the 

; 

charging parties! circumstances had changed, making intervention 
unnecessary or unwarranted.' As far as new charges are concerned, 
if is' possible to conclude from the data either that the agency has , 
been quite successful under its methods, or that it has been, very 
unsuccessful (the decrease in the number of settlements might 
suggest this), or that it has emphasized speed of process at the cost 
of appropriate resuits. Moreover, an increase in the 'numberof no­
reasonable-cause firidings might mean that a large number of frivo­
lous charges were filed or thatth,e ,agency's jnvestigativemethods~ 

were less 'than vigorous. -The'increase in the time committed to 
process could mean thoroughness or inefficiency. . 

The interpretation of the data ultimately depends on one's per­
spective on what-iUs-impor:tantJ<;ir_the_agem:;:v. to do-a matter of 
emphasis. Becau~~erall has-seen reailiea-an1Pfunding cut' 
(in terms of real as opposed to nominal dollars)46 it is clear here, as 
throughout the civil rights agency enforcement process, that 'there 
are limits on what can be accomplished. Although the data can be 
said to suggest less than' vigorous enforcement, even within these 
limits,49 so sweeping a judgment regarding EEOC's charge-processing 
activities is unwarranted without knowledge of the cases concerned. 

As for litigation, again the data are susceptible to varying inter­
pretations, The number of cases EEOC has taken to court has declined 
viSibly. from the Carter years. The largest declines occurred during 

, the first years of the Reagan administration. The number of filings 
has increased since then but still is considerably smaller than in the 
previous administration. The sharpest decline initially was in the 
so-called systemic' or pattern-or-practice cases, which feU from 62 
in fiscal 1980 to 0 in fiscal 1982 arid then increased to 10 in fiscal 
1983. The number of EEOC amicus briefs also declined sharply 
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during that period (from 75 in fiscal 1980 to 28 in fiscal 1983, a 
decline of 62.7 percent).50 

,Explanatioris for the , decline include. of course, the usual one of 
attorney staff reduction. 51 Because responsibility for litigation rests 
primarily with the Office of the General Counsel (with EEOC approval 
of the cases selected for litigation), clearly reduction of the number 
of attorneys in that office would have some effect on the agency's 
ability to litigate. But because the general counsel's staff relies on 
information developed during the charge-processing activity and on 
the recommendations of the investigatory staff of cases with litigation 
potenti~l, determinations made during this enforcement'phase also 
clearly influence the extent of litigation activity. If, as asserted by a' 
former EEOC general counsel,52 there has been an increased emphasis 
on the closure of cases, with a concomitant commitment to close 
cases without fully exploring whether reasonable cause exists for 
the charge made, the number of cases recommended for court 
enforcement would also fall. 

As to the first possible explanation, reduction in staff support (at 
least without other offsetting measures) inevitably cripples needed 
enforcement and':can properly be taken as a sign of lessened 
commitment. As to the second possible explanation, although a 
'brankefconuemnation based "on the 'charge-processing data alone, 
may not be warranted, there can be. no doubt that a policy that 
emphasizes speed of closure without making a rational determination 
about 'the validity of the charge is inappropriate. Performance 
standards, that sacrifice proper investigation coupled with staff 

. reductions, limit the agency's ability to use its most effective 
enforcement weapon-litigation. As noted in the previous'!chapter 
with respect to a similar reduction in Justice Department patterIi­
or-practice filings against housing discrimination, it is unlikely that 
the sharp decline in the number'of cases taken to court in the early 
years of President Reagan's first administration reflected a similar 
decline in employment discrimination. 

A more likely explanation is that the administration has been 
unwilling to recognize the need, and there is ample evidence of 
this. I70r example, Michael J. Connally, who served as EEOC gerieral 
counsel from November 1981 to September 1982, apparently re­
peatedly turned down cases recommended to him by staff in EEOC 
regional offices. He was also reported to have expressed some 
antipathy toward class-action suits charging age discrimination and 
those claiming that women's pay sho'uldbe judged by a standard of 
the "comparable worth" of the job involved in addition to the "equal 
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pay· for equal work" standa~d.53 Asnoted;- the sharpest 'falloff in" 
litigationactivHy. was in the area Congress had determined that 
action was most needed-the pattern-or-practice or systemic cases­
designed to affect large employers and broad areas of discrimination. 
Because the stated policy of the administration is to pursue only 
the claims of "identifiable victims" of discrimination, a decreased 
emphasis on pattern-or-practiceqr class-~ctionlawsuits is not sur­
prising. '. , 

In the first year of Reagan's second term, EEOC litigation activity 
increased somewhat over the earlier years. The staff of"the general 
counsel recommended 708 cases for litigation. a significant increase 
over the previous year, 1984, wq.en only 276 cases wererecom­
mended. And 286 cases were actually filed in court, a marked 
increase from the two previous years, when orily 136 and 226, 
,respectively, were filed, but still less than the number filed in 1981. 

. '.,Avai~ableevidence again suggests, however, that the' increase in 
;Jecommendations and actual filings is stil} not in the systemi.c or 
class-action c,ases, but in cases in:volving individual charges by the 
so-called actual victims of discrimination.54 . 

Beyond numbers and kind of litigation. there is the qti.estion of 
the conduct of the· litigation pursued. In a highly publicized settle­
ment of a discrimination suit against General Motors in October 
1983, trumpeted by as the largest of its kind in-history (in 
which·GM agreed to pay-$42 million), EEOC settled-without requiring·-­
,that ba~k pay be provided to members of the cl,asses-minorities 
'and wom~n, Back pay is a remedy specifically mentioned in Title 
VII whenever a court orders relief after a finding of.discrimination;55 

which the Supreme Court has characterized as in keeping 
"make whole" objective of the act.56 Of course, the GM 

not involve such a finding, so technicalfy the consent 
agreement need not have included such a provision. However, EEOC, 
as the principal organ.of Title VII enforcement. w.as and isS7 expected 
to take the initiative in 'carrying out the policy manifested in Title 
VII rather than to' acquiesce in a settlement apparently'subversive 

:. to that po licy.. . 
The General Motors settlement did include other provisions­

specifically. goals and timetables for implementation-that the pres­
ident and his Justice Department have opposed as unwarranted 
preferential treatment. To this extent, the EEOC record can be seen 
in shades of gray not possible in the case of the Justice Department. 
That shading is also seen in the EEOC's effort in April 1984 to file 
an amicus curiae brief in Williams v. New Orleans,58 a case involving 
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discrimination in that C!!y'~police 
The.a plan of goals andtimetables' 

upon the EEOC Ill\t tnJustice Department 
the plan, a chall.'tt,:,~ thatthe brief and i ntc.."""ripti 

Chairman Thomas sta!t:d 'Ilta' he 
not believe that the EEOC. has the authority to file ~tldl briefs 

sector the domain of the Justice Deparllllt'lIl ~ince .I 
mFmdmentsto Title VII. 

aspects of this assertion are the capitula Ii:, itt 10 the
1· 'Department and its encroachmenton EEOC's iri(kl\"th"~l1ce. 

an amicus brief requires only the permission of lit,' parties I 
to a lawsuit, or the court. Although Thomas Play be correl:1 1"t',:!lrding I 

, EEOC's inability to intervene formally as a party..:.......-becult:.;.' il is theI 
Justice Department that is authorized to seek a remedy ilgailtsl local' 
governments • .....:..an amicu's filing is another matter. The prphl"111 here 
obviously was the position taken by the Justice Departlllt'ltt ;1I1tl the 
eventual. concurrence with it by EEOC. 59 

In another example, EEOC also attempted to carry oul d:-; I"l'SpOn­
sibilitiesfor federal agency enforcement directlyagainsl Illt~ lustice 
De'partment by insisting that the department, like every ()I h"1" ft~deral 
departmen~, submit its detailed employment figures alld l'r;lctices 
relating to women and minorities to EEOC. In September I \IH:1. the 
Justice Departmi:mt for the second time submitted dt~I"ll"l illental 

__c.:...employrnenL,QaJa. to. that did not include numerical go,jls as 
required. The department, ofcourse, 'is 'philosophically illll\'l:';l~d -to 
such goals despite theirendorseinent by the courts (set~ di:.;\':ussion 
below). Nothwithstanding, EEOC rejeCted the data, at lltal point 
taking a different view of its duties. Chairman Thor,nas wa:-;quoted ;: 

as saying that the goals were necessary "for me to do the.it ~h l :llugress '.t 
requires me to do. "so. , '. 

Thoma8 subsequently adop'ted the Justice Departmellt's Il ti'sition 
in EEOC's pursuit of· litigation, hovyever, thus further Clllitributing 
to the gray picture of EEOC enforcement. He endorsed Ilt.~ dfort of 
several administration agencies-the Office of" PerSOlllt. '.I i\ lanage­
ment, the Commission on Civil Rights, a:p.d the Justice 
to change EEOC's, guidelines for employee selection illld rdtmtion . 
by private employers. The' guidelines, which EEOC had 
1978; state that any employee test or selection 
promotion, transfer, or dismissal, with an adverse 
and ethnic minorities and women,.is discriminatory 
by business necessity. These guidelines reflect the . 
announced by the Supreme Court.S1 1'hev also have 
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, inception, deferred,to by the courts as an authoritative interpretation 
of Title -VIl;62 They use;' a's -the courts -do,- a' statistical Irteasilre to 
determine the existence of adverse impact as evidence of discrimi­
nation, that an employer may explain for business reasons. Thomas 
expressed "serious reservations" about the guidelines in December 
1984 because of their reliance on statistical mfJasures,63 and, in 
testimony before the House Education and Labor Committee, stated 
that he opposed goals, timetables/ and quotas for minorities in the 
work force. 64 In February 1986, EEOC announced that it had aban­
doned affirmative action, hiring goals and timetables in its settlement 
of cases brought against pi'ivate employers_55 In August 1986, after 
the .supreme Court in July of that year upheld affirmative action 
programs involving goals and timetables,56 Chairman Thomas told 
membe~s of Congress during a hearing that he would drop his 
opposition to such measures because "the Court has ruled.... That's 
the law of the land, whether I like it or no1."67 

As to ,the more comprehensive concept &f:=affiFn'Fative 'ac~that 

requires (beyond goals and timetables) concerte"d=effortt~ome 


, past discrimination by "make-whole" measures retroactive rather 
than merely prospective in nature, however, Tp..Qmas.h9s.been-g~d 
as~stati:ng=thatdbis:i:jushas~insaneli.::::f6r.;:blacks:to:expect:reHef~from. 
the..;;federalrgovernmentJor-y.ears_of_disc.rimination-as-it-is-to-expect;:) 
a,mJlgger.,.to-nurse,his-v:iGtiTf1~e:fieiiHl;;~'tJltiIIfately,Elie.statea; 
"the-burden-of -being-mugged-falls.-on-you;-N oW~y'ou-d.on:f::.w:ant::it 
that-::;W.l!y!,~and. Ldon~t,wan t.it-that."way...;cB ut.that!s,the-w ay.=it:happens.---·· -:- ' 
. .. B~.:..affirmative..,.~J,Y-did:;I::Qlak.~::;W"68 On another 
occasion, he expressed his belief that because blacks and other 

. minorities face so many socioeconomic problems as well as racial 
discrimination, that a "rieutral" law such as he believes Title VII to 
be, is "an improper vehicle for reparation."69 

These views apparently were incorporated in the terms of the 

General Motors settlement that earmarked approximately $15 million 

for education and skills-development programs for minorities and 

women. However laudable that aspect of the settlement may be, 

however great the need for education and training as a socioeconomic 

matter, however accurate the chairman's description of the broader 

probleIrt~ there is nevertheless a role for law to play. Laws, although 

not a panacea for all discrimination, .when enforced, m,ake other 

solutions not only possible" but workable. The nation made this 

assumption when it enacted Title VII in 1964 and created EEOC, 

and when it amended the statute in 1972 to grant the agency 

expan~ed enforcement authority. 


~!a, 
~I 
':1 
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Office of Federal Contract Compliance Programs 
--".~~---.- --- . - . 

Presidential authority to issue executive orders banning federal 

contractor discrimination and to use various affirmative action 

measures to enforce the ban including quotas (percentage of the 

work force), numerical goals; and timetables for achieving them; 

have been repeateply upheld by numerous court decisions and legal 

opinions, including that of President Ni~on's attorney general before 

President Reagan was elected.

70 
, 


The heart of the contract compliance program is Executive Order 

No. 11246 as amended by Executive Order No. 11375, and their 

implementing regulations. In every nonexempt supply or construc­

. tion contract (exemptions are based primarily on the relatively small 

, dollar amount involved, similar to Title VII's exemption for busi­


nesses with fewer than 15 employees),standard form clauses impose 
 I 

the basic obligation not to 'discriminate against minorities and 

females and to take ~firmativeaction to employ them (the equal-


opportunity clause)?l 

Similar guarantees must be obtained by government cOlitractors 


from their subcontractors.72 Construction contractors wno are in­

volved in a project' assisted by a federai grant, loan, insurance or 
73 

. guarantee must also include an equal opportunity dause. The 

equal opportunity clause requires the contractor (when used, the 

term also includes a subcontractor) to certify that it does not maintain 

segregatedfadlities or permit'its employeesto~work atanyJocation"


74
it controls where suchfacilitiesare maintained. ' 

"Similar obligations are imposed. in the regulations applicable'to 

handicapped workers and disabled Vietnam era veterans as a con­

sequence of the expansion in June 1975 of the responsibilities of 

the Office of Federal Co~tract Compliance for enforcement of section 

503 of the Rehabilitatiqn Act of '1973, as amended,75 and!section 

402 of of the Vietmim Era Veterans' Readjustment Assistance Act.76 

With this additiol1al responsibility, the office was reorgani~ed and 

renamed the'Office of Federal Contract Compliance Programs (OFCCP). 

Subsequently, all contract compliance responsibility that had been 

assigned to other agencies and departments in the executive branch 

was consolidated in OFCCP in 1978 pursuant to Reorganization Plan 


No.1P
Before President Reagan assumed office, regulations were issued 

to implement the affirmative action obligation. The first regulations, 
issued in 1968, required contractors to evaluate the minority rep­
resentation (or utilization) of tneir work force in all job categories 
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.'<~':and,todevelop and file a written affirouitive'a'ctfon program for each 
facility with annual reporting of the results. 7S The requirements were 
clarified and expanded by subsequent regulations. Federal contrac~ 
tors are i:dso required ,to develop affirmative action programs for 
women and to remedy the effects of past discrimination on incumbent 
employees (the "affected class"). Procedures for imposing sanctions 
for failure to comply were established.79 With the addition of a back 
pay remedy in 1977 as a formal part of the regulations (although it 
had been obtained from contractors previously),80 the basic 'aspects 

' of the compliance program were in place by 1981 when the new 
administration embarked on its mission to change the affirmative 
action program. 

Its mission was undertaken in two ways, by changing enforcement 

and by attempting across-the-board changes in the governing regu­
lations.' . 

• CHANGED ENFORCEMENT 

The primary OFCCP enforcement tools are as follows: 

o the four-step compliance review consisting of a so-called desk 

audit' of a contraCtor's affirmative action compliance program, an 

on-site review of any deficiencies revealed by the audit as well as 

of other matters not revealed, an off-site analysis of information 

uncovered during the on-site review, and preparation ofa compliance' 


- review report as the 'b~;is for further action; . 
0' complaint procedures whereby individuals can assert personal 
claims of discrimination or breach of a contractor's affirmative action 
obligation and OFCCP itself may assert noncompliance with affirm~ 
ative action obligations after a compliance review (similar to an 
EEOC commissioner's charge), which may result in sanctions that 
include back payor retroactive seniority measures (short of the more 
serious debarment or contract cancellation or suspension remedies);and ' 

o 'references to either EEOC or the Justice Department for judicial 

enforcement where administrative enforcement is deemed unwork­

able. s1 

The effect of this enforcement apparatus has been diminished by 
the reduction in funding and staff during the Reagan administration. 
At the time' of the 1978 reorganization, funding-and 'the number of 
authorized positionS-increased greatly, A leveling off in 1981, 
Reagan's first year, was followed by a sharp decline since 1982. In 
fiscal 1985, there was a decline in real dollars and another small 

'reduction in staff.82 Although complaint investigations andcompli­

ance reviews rose between fiscal 1980 and fiscal 1983, the number 


, of debarments, of contractors fell sharply (from 5 in fiscal 1980 to 

zero in fiscal 1982, 1983, and 1984), and so did the amount of back­

pay awards ($9.3 million in fiscal 1980 to $2.7 million in fiscal 

1984). The nuxiIber of administrative complaints filed also dropped 

from 53 in fiscal 1980 to 18 in 1983 (riSing to 23 in 1984) with a 
low of only 5 in fiscal 1982.83 

Thus, in a patter~ similar to that atEEOC, 'the data show increased 
activity in investigation and review but considerably less enforce­
ment during Reagan's first term and little difference during the 
second. Whereas almost half of the cases where violations were 
found among contractors were settled with conciliation agreements 
in fiscal 1980, only'30 percent of such cases were closed with such 
agreements by the third quarter of fiscal 1983. The first and. only 
debarment of a contractor during the Reagan administration's two 
terms occurred in 1986; and the number of recipients receiving back 
pay dropped 'sharply from fiscal 1980 (4,336) to the first six months 
of fiscal 1985 (21 n84 ,Affected-class cases invol~ing incumbent 
e'mployees declJned from 467 iIifiscal'1980 to 222 pending in fiscal 
1982 and declined to 165 pending during the first quarter of fiscal 
1983. Twenty-six, percent of investigations sustained allegations of 
.discrimination, in.fiscal '1980,compared":with.only. 16_percenUn, 
fiscal 1982.85 A picture of more complaints, l'apidly ha~'dred, with 
fewer cause findings, indicates either no investigation or incomplete 
ones (unless, of course, there are now so many' worthless complaints 
lodged against so many complying employers). , 
, Former OFCCPofficials have so testified and have pointed to 
policy innovations that account ·for the disparity in enforcement 
under current and prior administrations. The establishment of quotas 
for staff compliance reviews by each investigator, plus time restraints" 
was said to deter enforcement, regardless of the size or complexity 
of the company or its degree of preparedness for th~ review. 
Moreover, enforcement actions in field offices must be sent for 
review to the poorly equipped national office.86 One official testified 
that former OFCCP Director Ellen Bergman also instructed regional 
administrators not to accept affirmative action plans (AAPs) if the 
plans set goals beyond those expected from the availability of the 
protected population in the area from which the work force was 
drawn,s7 even though such voluntary goal setting beyond legal 
requirements has been upheld by the U.S. Supreme Court.8S Testi­
mony by a high Labor Department official refuted this assertion.89 
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At the same hearings, fo.rmE:lr labor secretary: Raymond.Donovan 

" 
' 

And 

92
' 

testified that the large back pay award figure in fiscal 1980 Was 
unique because there had been an uilUsually large settlement that 
year. Hence, he argued, the ,number of settlements was about 'the 
same in 1982 as in 1980,90 an assertion belied by the figures. 

OFCCP Director Susan Meisinger explained the decline of debar_ 
ments to zero (before the one debarment in 19'86) as resulting hOIll 
the legal requirement of an administrative hearing prior to debarment. 
She noted, however, that there were 122 recommendations for. 
debarment'pending as of the date of her testimony in 1984.9I 

well into President Reagan's second term, critics other than past 

OFCCP officials continued to take the administration to task for its 

"very weak enforcement ... in terms of any sanctions being applied." 

They. have particularly contrasted' the sole contractor debarment 

after more than'five years of the Reagan administration with the 13 

Clebarments that occurred during President Carter's administration.


Resolution of the conflicts in'the testimony of officials, as well as 

in the responses of som~ of them to their critics. is neither Possible' 

nor necessary here. But the inferences that may properly be drawn 

from the record certainly lend Some credence to the assertions of 

weakened enforcement. Former secretary Donovan's responseto the 

decline in back pay awards, for example, does not account for the 

differences refleCted by the record. Not only did the dollar amounts 

of such awards sharply decline, t~,!1uInb.l3r.of recipients also decined, 


-.-. 'from 4~336in'fiscal f98'oio 496 in fiscal 1984.93 Moreover, although 
, the severity of the debarment sanction has limited its use in the 

past, there were a number ofdebarments in the Carter administration94and before: 

, Because of the relative infrequency of the ,debarment, contract 

suspension, and cancellation sanctions, it was recommended during 

thE! Ford administration that these penalties be supplemented by
95 

others. Consequently, regulations were adopted in 1977 to permit 

administrative orders enjoining contract violations and providing 

for back pay rather than debarment.96 Use of the back pay remedy 

as an alternative to the more severe sanctions, therefore, is critical 

in the overall enforcement scheme. If there are no debarments or 

contract suspensions and cancellations and very few back pay 

awards, there is little of significance left in the enforcement program. 

Yet, according to the director's testimony before the House Appro­

priations Committee in April 1984, more than 100 debarment, 

recommendations were pending.97 'Surely, these recommendations,' 

in cases where cause has been shown, manifest a need for enforce- , 
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menl. l\nd these recommendations do not take into account the 
'Ia~e ~umber'of cases that have beenddsea without findings of 

cause. commitment letters, or conciliation agreements. How many 
of these require administrative sanctions is not known. but it seems 
safe to assume that many do and that such sanctions would have 
been applied if OFCCP enforcement was stronger. n 

~ ~ . 
.• ATf£'.WTED CHANGES IN REGULATIONS 	 .:. 

f! 
In December 1980, the Carter administration proposed new regula­ :; 

tions to consolidate the regulations for Executive Order No. 1124'6, t,'i 

section 303 of the Rehabilitation Act of 1973. and section 402 of the ~. ; 

Vietnam Era Veterans Readjustment Act.98 Soon after President 
Reagan took office, the effective date of the regulations was postponed 
and a re\iew,of them undertaken. Subsequently, revised regulations 
were published in the Federal Register on 25 August 1981. and 
ag~in on 23 April 1982.99 

Several changes were proposed to 

o reduce the scqpe of coverage 
o raise the threshold dollar amounts for a written affirmative action 

plan 


'0 	relax the requirement for an affirmative action plan that includes 

goals and tiJDetables where "underutilization" of wom~n and mi­

noritiEis is shown 

o "permit contractors, employing between 250 and.500.empJpyees tR, 

prepare abbreviated affirmative action plans 

o allo'\\" approval of an affirmative action plan for a five-year period 

, ("extended duration AAP") rather than for only one year at a time 
o eliminate all preaward compliance reviews ' 
o prO\ide back· pay awards only to the identifiable victims of 

discrimination .] 

o limit the time pe:r:iod for which such awards can be sought. 

The p~oposals would also have combined minorities and f~males 

for the purpose of a contractor's utilization analysis of its work force 

and would have determined goals for women in the construction 

industry on an aggregate rather than trade-by-trade basis. ' 


'These proposals prompted extensive public comment, and dis­

appr,o\-al outweighed support by nearly a three-to-one margin. 

Although the proposals had been made initially without consulting 

EEOC. the final revisions were submitted for EEOC review in 

February 1983. EEOC commented that some of them (for example. 

the rule that back pay be limited to only identifiable victims and 
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then only for a two-year period prior to the OFCCP's notifiG.~tion of 

.an employer that a 'complaint' was filed) violated current case law. 

Criticized also as possibly violati~g current law was'the propos,ed 

change to a five-year AAP. EEOC noted that this would limit OFCCP's 


, ability to identify discriminatory practices. In response, the deputy 
undersecretary of labor wrote to the EEOC chairman in July 1983 
informing him that his comments would be taken into account but ·f· 

that there would be no change in the relaxed underutilization rule, 
the aggregation rule for women in the construction trades, the 

."-. 

discontinuirig the practice of setting goals for minorities and women, 

and the five-year AAP rule. Given the objections to the proposals, 

final rules have not been published as this book goes to press. 100 


But action consistent with at least some of ,them apparently has 

been taken. Preaward reviews, for example, dropped from 594 in 

fiscal 1980 to 130 in fiscal 1982, and none were planned for fiscal 


1011983 or 1984. Through a new program instituted by EEOC, the 

National Self~Monitoring Reporting System (NSMRS), there has been 

de facto implementation of some of the other features of the proposed 

regulations, including exemption from the annual compliance re­

views and the use of national rather than regional data to assess 

underutilization. This program was put into'effect without clearance 

from EEOC or, indeed, from the Labor Department's own solicitor.102 


Apparently, criticism of the agreements entered into under this 

program caused their suspension during further review.103 


The record obviously isnotcomplete. Externalpressure or, indeed, 

reco.nsideration may cause some scaling back in the effort to limit 

coverage or change compliance requirements. But the record is 

surely complete enough: the pattern of lessened enforcement plus 

attempted regulatory change is consistent with the Reagan admin­

istration's overall approach. There have always been questions raised. 

about how effective the government's contract compliance program 

is even with sustained effort.104 Those questions now are largely 

moot. Whatever affirmative action meant in the program as previously 

administered, it means very little now at least as far as dependency

on OFCPP is concerned. . 


The picture, though mixed at EEOC, is unmixed at OFCCP. It is 

also unmixed at the Justice Department. 


The Justice Department 

The administration's distaste for the legal requirements of affirmative 
action is most apparent in the Justice Department. Beyond mere 
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differences. in judgment as to how the laws should. be. applied in 
doubtful cases, there is forthright-.oI!I!osition-to-the-concep-t~of 
affirmative action, d~spite clqrHy. in theJaw_as-to-the-cir.cumstances 
in willen ·sucL~_c.tipn-:-iLreg~ired: Voluntary affirmative action 
measures (lliosenot -involving direct legal compulsion) have also 
been vigorously opposed. However, before the department's conduct 
under the Reagan administration is described, it is important t.o 
understand what its responsibility is, how it was discharged prior 
to this administration and what the law requires. 

• THE JUSTICE DEPARTMENT'S RESPONSIBIUTIES 

Despite the transfer to EEOC under the 197.2 Title VII amendments" 
'of the pattern-or-practice authority of the attorney general to sue 
private employers and unions, the responsibility for litigation against j 

discriminatory employment practices that remains with the Justice 
Department is substantial. First is its responsibility, created by those 
amendments, for bringing pattern-or-practice suits against state or 
local government units.105 Second is its continuing authority, un­
changed by the amendments, to intervene in cases brought by private 

. litigants upon certification that such cases "are of general public 
importance."l06 Third is its responsibility to sue recipients of federal 
financial assistance under statutes outlawing discrimination in pro­
grams providing such assistance, whenever the providing agency 

._,_refers ,cases to'_ the departrn_l'mJ_anI;L<L_pl'!lTIaiy. Qbjec.tive of the 
assistance is to provide employment,107 or whenever nondis~rimi­
nation in employment is necessary for nondiscrimination in the 
program. lOB (How the department has discharged this responsibility 
was discussed in chapter 4.) 

Fourth, under the Omnibus Crime Control and Safe Streets Act of 
1968 as amended, which prohibits discrimination in emplo'yment 
in the expenditure of Office of Justice Programs (formerly, the Law 
Enforcement Assistance Administration) funds for the reduction of 
crime and the improvement of criminal justice, the Department of 
Justice may. sue fund recipients that fail to comply with program 
assistance requirements (as it can any other violator referred by a 
granting agency); it may also bring pattern-or-practice suits against 
recipients of government grants, on its own initiative. l09 Fifth, 
discriminatory employment practices bf state and local government 
units receiving revenue-sharing funds under the State and Local 
Fiscal Assistance Act of 1972, as amended by the State and Local 
Fiscal Assistance Amendments of 1976,110 may be made the subject 
of a pattern-or-practice suit. 
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Finally, under EX(l~~tiy_e Or_di:lfNo:_11246, theattorneyg¢neral, ~ 
Up011 ref~rranrom the Department'of,Lab()r (OFCCP)111 or 'without 
such referral where theJustice Departmi:lntinitiates its Own inves­
tigation,ll2 may sue federal contractors who do not comply with the 
order and'its implementing regulation. Thus, in addi!ion. to its 
responsibility for suits against state and local government units, the, 
Justice Department retains considerable leve.rage in the private seCtor 
(along with EEOc'and OFCCP) because of its authority 'to sue private 
program recipients and private employers who c()ntracCwith the 
government: . 

The prindpallitigati11g objectives"that characterized Jhe Justil::e 
Department's work prior to the Reagan administration were devel­
OPment of abody of case law thaf would allow affected entities and 

, the general.public ,to understand equal employment requirements, 
and provision of as effective relief as possible to as large a number 
of employment discrimination victims as possible.' Cases. were 
targeted by comparing the representation of minorities in an em­
ployer's work force with their representation in the workforce of the 
employer's geographic location; by. industries. where discriminatory 
conditions existed; and by employers in industries with particularly 
poor statistics as 'well as notable specific discriminatoryptaCtices. 
When the shift was made to public sector cases after f97Z--"':maiilly 
against police and fire departments but increasingly against public 

' utilities and city, county,ands.2@~j;ll~,,!rQ§.rLgOYernments_statis,,- ~,
~-ticann'-easures:agalri- we;e--used to compare'the size'oLa standard 

metropolitan s.tatistical area (SMSA) with the ratio of.niinorities and' 
women: employed, in the SMSA. Large cities and counties. were 
targeted in much the same way as large, employers, because ofihe 
probable yield from' these suits when :weighed against the stated 
objectives.

l13 
In the, selection of cases, therefore, numbers were 

important to the expected results. ,­

~the r~sults in the cases the J~'stice Department brought or 'partic~ 
ipated in from the late 1960s to the end of the Carter administration 
not only created. a body' of law that gave concrete. meaning to 
affirm?tive action ,as a concep( but also translated the concept in 
terms oflJleasurable numbers for judging achievement, For example, 

' cases filed by the Civil Rights Division were among the first decisions 
holding that federal law not only forbade overt. purposeful discrim-' 
ination but also apparently neutral practices that 'perpetuated the 
effects of past discriInination. 1l4 'The Justice Department also filed 
otht)rcases condemning the discriminatory use oCtests and other
selection criteria. 115 

~ 

,..: " 
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The remedial principles requiring positive conduct to counteract 

theeliecti of p,i'sfdiscfifi1inationalso were formulated in cases filed .. 

by the divisionl16 or in those in which the division jOined as 

amicus:117 As to the use of numerical goals with accompanying 

timetables, the 'division either filed cases that sustained their. usel18 

~r joined cases filed by oihers.1l9 . '" . 


Beyond' the involvement of. the Justice Department, the use of 

nJinerical measures for judginirthe-accoIllpltshment of the goals of, . 

antidiscrimlnation.in employment had been consistently upheld in 

a range of ~ettings a'ddressed by court deCisionsin numerous lawsuits 

brought by other litigan,ts before the Reagan' years. Every federal 

appellate' court that ruled on the issue concluded that, ul1der 

appropriate circumstances, goals and timetables may be made-a part 

of a court's remedial order.120 These decisions accorded with the 

apparent congressional consen:~lls; reflected in the defeat of an· I 

amendment to,'the 1972 Title VII .amendments. that would haye, 


'prevented federal agenCies and officials from imposing goals and 

, timetables or other forms of numerical relief under Title VII or The 

Executive Oider. l21 , 


Moreover,the SupremeCo'urt had clea:r:ly,approved the use of 

backpay asa reniedy122 and had ruled that private employers may 

adopt and implement voluntary affirmative' action :plans using' 

numerical goals. In United Steelworkers v, Weber,123 the Court 

rejected a "reversediscrimination i

, challenge to a volunlary plan: 

~a:doptedo.lJy theKaiser~Aluniinum -Go,mpany'and,the-steelworker.s,~ 

which established a.' training pr:ogram that reserved half of its 
openings for black workers, Characterizing the' plan as a temporary 
measure designed to eliminate racial imbalance. the Court ruled that 
Title VII did not bar efforts to;'voluntarily adopt affirmative action 
plans designed to eliminate conspicuous racial imbalance in tradi­
tionally segregatedjob:categorie~."124 Finally, in a case'of notoriety 

-equal to Weber, a majority of the iu~Hces of the Supreme Court in 
the Bakke case125 (which involved ,admission .to a meqical scl).ool 
and was decided a year before ,Weber) endorsed the proposition that 
affirmative action measures need not De restricted to the so-called 
identifiable victims of dis~riminatoiytonduct; rac~ (or sex) may 'be . 
taken into account to correct past inequities. . . , ' 

Such was tlie course of action taken by the Justice Department 

and the legal development from litigation undertaken both within 

and without the department, when the president's men occupied 

the' seats, of power at 10th,Street ahd Constitution Avenue in 

Washington, D.C. How has the Justice Department under the Reagan 
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administration used its power to carry out its re13Ponsibility under _ 
the la:ws forbiddillgemployment discrimination? . 

• THE DEPARTMEl'/T'S RECORD . 

In a series of public comments and other actions early in his term, 
Assistant Attorney General William Bradford Reynolds set the stage' 
for the department's litigation conduct that followed. In testimony 
before a House of Representatives subcommittee in September 1981, 
he stated that the Justice Department will not urge or support in 
any case "the use of quotas or any other numerical or statistical 
formulae designed to provide to non-victims of discrimination 

. preferential treatment based on race, sex, national origin or religion." 
The department, Congress was told, would confine its requests for 
injunctions as to future conduct, increased recruitment efforts, and, 
back pay and retroactivl? s~nibrity only for identifiable victims of 
discrimination.12~ These views were reiterated at a Washington, D.C., 
conference the fo1l9~ing month. 127 Again, in September 1981, Rey­
nolds wrote a letter to the acting EEOC chairman (who had not been 
previously consulted) stating that the department "is unable to 
conclude at present that there is statutory authority for compelling 
[thel use [of goals and timetablesl in affirmative action planning. "128 
Copies of the letter were sent to the heads of all federal agencies. In 
October 1981, Reynolds stated in an interview. that the eql!al 

-employment opporb:iuity requfreiii-ents under Executive -Orde~ No. 
11246, as amended, should also be restricted to exclude the setting 
of goals and timetables. 129 Finally, in December Hi81, he announced 
his intention to seek a test case to overturn the Weber deCision 
because he felt' it was "wrongly decided."130 This intention was 
reiterated at a conference in January 1982.131 . 

The net effect of these statements was verbal repudiation of the 
legal principles, that had evolved over the four decades since' 
President Roosevelt's first executive order. The -touchstone of the 
princi'ples has been affirmative action measures that. whether un­
dertaken by court order or voluntarily, include members of tlie 
victimized classes protected by la~ as well as individuals capable 
of being identified in particular instances. The remaining task of the 
Reagan administration's Justice Department was to carry out the 
assistant attorneygenera:l's assertions in specific cases. 

In United States v. Vermont,132 the department entered into a 
consent decree that relied on recruitment programs to increase the 
number of minorities and 'women in the applicant pool as the sole 
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meansior.accomplishing affirmative action without requiring affirm~ 
ative measures in hiring, thus leaving the possibility that despite 
the increased presence of minorities and women in the pool, none 
would in 'fact be hired.' 

In Lidell v. St. Louis Board of Education133 (cliscussed in chapter 
3), one of the department's objections to the voluntary metropolitan 
desegregation plan involved there was that the agreement established 
a goal for the employrnentof black teachers and administrators in 
the suburban school districts o'n the basis of their availability in the 
metropolitan ?rea, with specific hiring ratios included to meet the 
goal. The plan, howeVer. was flexible specifically stating that failure 
to meet the goal could be justified by showing that the school district. 
had hired the best qualified person. But the Justice Department 
attacke9, the agreement because it did not require hiring from a race- .1 . 

neutral hiring pool. Such an objection is clearly different from the 
position articulated by Reynolds and acted on in the foregoing case; 
that affirmative action recruiting is permissible, Surely, it cannot be 
that recruitment is. permissible when it ~ay not result in actual 
hiring but not permissible when it may. . 

In Connecticut 'v. Teal,i34 the Department joined the defendant. 
the State of Connecticut, in arguing, ,in a suit allegfng the discriini­
natoryeffectof a wr~tten examination required by a s~ate agency for· 
advancement as a supervisor, that plaintiffs had not made out a case 

__ of discrimination .sJ.lificient t.9 requjx~.th~. state to justify the racial 
impact of the test under the standard of Griggs v.-buk~ Po"w~r-Co:, 135­
because the "bottom line" of the supervisory promotion process was 
an appropriate racial balance. The Supreme Court, noting that EEOC 
had not joined the. dE:lpartment in this argument, rejected it on the 
basis of the law as settled in Griggs, holding that discrimination 
against individual employees could not be justified by an employer 
simply because an employer did not discriminate against the cl~ss

I as a whole. What is interesting here is that the department used the 
I group situation as an argument against relief for individuals who 

-I claimed that they were identifiable victims. (In May 1983, however; 
I the department sued the Milwaukee Police Department, challenging 
I 	 the use of an allegedly discriminatory promotion examination and. 

asking that the persons who took the· exam and were denied· 
promotion unfairly be promoted. The suit was filed a year after the 
Teal decision and did not seek any group relief.)136 .. . 

In four cases involving police or fire departments and party 
agreements in settlement of claims of discrimiriation, the department 
opposed affirmative action measures agreed on and eventually 
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endorsed by the cOUrts. In t~()_of the cases, Williams v. City of New 
OrleansJ37 and Bratton v. City of Detroit,138promotions of black and 

.dwhite officers on a fifty-fifty basis, were upheld on appeal despite 
the department.'s. opposition: In the New Orleans case, the depart­
ment's position was in conflict with that taken by EEOC, which 
eventually voted not to file a brief it had prepared SUpporting the 
affirmative action plan because of pressure from the Justice Depart­

139
ment. In the Detroit case, the Justice Department so~ght to 
intervene ,at the appellate stage to challenge the affirmative action 
plan"and to argue that resol ution of the case would affect the attorney. 
general's enforcement authority under Title VII, but the Court of 

~ Appeals for the Sixth Circuit denied its request noting that "the 

Justice Department's claim in this regard lacks much of the weight 

it might otherwise ,carry given the conflict between the position the 

department has taken here and that taken by others vested with 

enforcement powers under Title VII, particularly EEOC."140· Two 

other cases, from Boston and Memphis, concerned the issue of 

whether white employees who had greater seniority than blacks 

who· had' been hired or promoted as a consequence of an affirmative 

action plan could be laid off before the blacks to protect the goals 

of the ·plan. In 19,83, the Supreme COUrt dismissed the Boston case 

as moot despite'the Justice Departmennt's argument to the contrary,141 

but in JUne 1984, held iri the Memphis case that in the absence of 


' provisions in the consent decree that establis!led, thEipJan specifically 
direded~towaid ihe"effectsofSeniority in layoffs, a cOUrt may not' 
alter the requirements df an applicable- seniority system.142 

Assistant Attorney General R~ynolds hailed the decision as "a 

monumental triumphforchril tights" and "an exhHinating decision" 

and announced that the department intended tei review and possibly 

challenge all job-discrimination .decrees involving the government 

that coritained racial preference features for those :who were not 

"the actual victims of discrimination."143 Co'mmentators on Rey­

nolds's expressed views made the· point that "he attempted to make 

the ... decIsion out, to be something it was not, "144 and that "the 

real problem" is not what the opinion said "but with what Reynolds 

thinks it said, " because he "is in a position to do agood deal· of 

harm...."145' 

Reynolds quickly carried through on his promise by challenging 
an order similar to that in Memphis in a case filed against Cincinnati's, 
police department. 146 Subsequently, the department used the Mem­
phis decision to prod approximately fifty cities throughout the nation 
to abandon affirmative action hiring and promotion plans for their 
police and fire departments which had been approved or ordered in. 

courtdecrees.147 The department also- filed suit in the Disti:ict of 
Columbia against the city's affirmative action program for its fire 
department146 and, argued against a one-black-for-one-white pro­
motion plan for the Alabama State police in a federal appeals 
court,149 using the Memphis case as a springboard for challenging 
all affirmative action in government employment. 15o .. 

In 'the next stage 'of its challenge to . affirmative action in hiring 
and promotions; the department argued~ in two cases heard by the 
Supreme Court in February 1986, against court decrees that had 
approved race-.conscious relief on behalf ofnonwhite workers.l51 In 
one case, a federal cOUrt endorsed in a consent decree an agreement 
by the city of Cleveland and an organization of black and Hispanic 
firefighters employed by the city providing for immediate promotions 

,on a one-white-to-one-nonwhite basis and subsequent selection of 
candidates for promotion in accordance with specified promotional 
goals expressed in_ terms of percentages. The city entered into the 

,agreement. because it had a history dating back ,to 1972 of prior 
judicial findings of race discrimination.in its police and fire depart­
ments. In the other case, a federal court in New York imposed a 
decree on a union and apprenticeship committee found guilty of 
violating Title VII by discriminating against nonwhite workers in 
recruitment, selection, training, and admission to the. Sheet Metal 
Workers Union. The decree also provided race-conscious relief in .. 
the~form·"of a-29 percent-nonwhite.membership goal based-on the .. 
percentage of nonwhites in the relevant labor pool. The lawsuit had 
been preceded bia nearly 10-yearefforUo correct the discrimination 
found, and the defendants had been hela in contempt for violating 

, the cou'rt's order.. ' 
Then in May 1986, while these cases were pending decision by 


the Supreme COUrt, the COUrt decided another affirmative!action 

case (Wygant v. Jackson Board of Educcltion),152 involvinga school 

district in Michigan where the school board, under its collective 

'bargaining agreement negotiated with its teachers' mlion, had agreed 
in'successive contracts to the layoff of tenured white teachers with 
greater seniority than minority teachers who were retained in order 
to preserve gains in minority hiring. The Court held ~hat these 
provisions of the contract violated the equal protection clause of the 
Fourteenth Amendment because they had not been adopted to cure 
prior-racial discrimination by the school board and were not carefully 
adapted to remedy such discrimination had it been found. At the 
same time, the Court endorsed the use of affirmative action measures 
in appropriate situations.153 

The Justice Department's reaction, through Assistant Attorney 
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'General Reynqlds, was that this. decision required_ repeal of The 
ExecutiveOrder provisions mandating affirmative action goals and 
timetables by government contractors because the goals and time­

. tables were not predicated on prior findings of distriminati~on.154 
The· case, though, had nothing to do with the provisions of The 
Executive Order (which; as noted earlier, have been repeatedly 
upheld).155 As he had done with the 1984 decision in Firefighters 
v. Stotts (the Memphis case that, like Wygant, had disapproved of 
layoffs that defeated the seniority expectations of white workers), 

. Reynolds attempted to use a case decided on a very different set of 
facts and circumstances to argue that the Supreme Court had 
endorsed the qepartment's position with respect to all race-conscious 

. relief in hiring and promotion as distinguished froni layoffs. The 
attempt failed and the departIpent's position was rebuffed ori 2' July 
1986, when the Court decided the Cleveland and New York cases 
upholding the lower courts' decrees. The Court ruled that race­

. conscious af~rmative relief, whether adopted voluntarily to settle a 

lawsuit (Local 93, the Cleveland case)156 or imposed after fi'ndings 

of discrimination (Local 28, the New York case),157 is appropriate 

and need not be limited to the actual victims of discrimination when 


. the c:;ircumstances warrant relief and the measures adopted are 

carefully tailored to remedy the prior discrimination shown. Asa 

consequence ofthese decisions, the Justice Department announced 

that it was dropping its challenge to aff!.J:ffilltive .action hiring_and. 


.---~profuotion :ihthe police~ilJl(rfire-dep~rtments of Indianapolis and 
Chicago,158 and generally abandoned its nationwide effort,-begun 
after the Stotts decision-to require states, counties, and cities: to 
repeal their affirmative action plans for minority and female hiring 
and advancement in these departments, . . 

The Justice Department's opposition to affirmative action goals 
continued into the next term of the Supreme Court. In November 
1986, the administration opposed affirmative action plans in two 

. cases. In one case the department renewed its argument (previously 
urged unsuccessfully in the court of appeals) that a one-for-one, 
black-white promotion quota for Alabama state troopers was uncon­
stitutional. In the second case it ~rgued that a voluntary affirmative 
action plan adopted by a California county road agency to overcome 
the exclusion of women from jobs in the agency violated Title VII. 159 
On 25 February 1987 the Court upheld the one-to-one quota in 
United States v. Paradise,160 holding that the Constitution permits 
the imposition of racial quotas on public employers with a long 
history of racial discrimina.tion and a record of resistance to court 
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orders to remedy.the-situationi.Oh.25.March 1987,: in Johnson·v. 
Santa.Clara County Transportation Agency;161 the Court ruled that 
the voluntary plan did not violate Title VII. The Johnson case 
reaffirmed the Court's earlier decision-in Steelworkers v, Weber;162 
and extended it to public employers and to sex discri~ination. '. 

Finally, prior to the Court's decisions in 1986 and 1987, the 
departmeI1t had opjJOsed two other affirmative action initiatives of 
a different sort. First was the "set-aside" of a certain percentage of 
contracts in the construction industry for minority contractors . 
Congress approved a 10 percent set-aside for mim;rtity contractors 
in. the Public Works 'Employment Act of 1977 and the Supreme 
Court upheld the set-iiside over the challenge of white contractors 
in Fullilove v. Klutznick in 1980.163 Notwithstanding, in March 1984 
the department filed a brief in a federal court in Atlanta asking that 
the set-aside program in Dade CountY;'Florida; be invalidated.164 

Second wiis the "comparable worth" proposal, relating to the pay 
of women for work not the'same as, but arguably comparable in 

value to, that done by men, but for which men are better paid. The 

1963 Equal Pay Act was passed ,to assure equal pay for equal work, 

and under Title VII sex-based wage discrimination is forbidden, In 

1981 the Supreme Court ruled that sex-based wage discrimination 

claims under Title VII need not conform to the . Equal Pay Act 

standard, but the Court specifically declined to' rule on the coui.pa­

, rabIe-worth question.!!'? Subsequently;,a federaLappeals.courtover- . 

turned a district court ruling that had endorsed the concept,166 

SUMMARY 

Just as the set-aside question was settled by the Supreme Court in 
Klutznick, so too has the question of the propriety of voluntary 
affirmative action been settled in Weber and, more recently, in 
Johnson. The decisions in the Memphis Firefighters and Wygaht 
cases clearly do not uhdermine. these decisions, or as evidenced by 

. the Court's ,rulings in its last two terms, the affirmative action policy 
reflected generally in national laws. At most, .these cases reflect 
another aspect of important national policy also protected under 
law: that of upholding seniority rights when those rights are not 
themselves the product of prohibited discrimination. 

The department's energetic conduct opposing affirmative action, 
as shown clearly by the Court's decisions, is at odds with the laws 

I 



130 Civil Rights and the 

it must enforce. Aside from the comparable . worth qiiestion, the 
laws' requirements are clear. Unless and until the laws, as interpreted 

·by the nation's highest court, change, the department, as the nation's 
chief law enforcer, is obliged to carry out the policies the laws 
express. These permit, and in some cases require, affirmative action. 
Continued opposition to:affirmative action therefore is simply not 
law enforcement. .' 
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amended by Exec. Order No. 11375, 3 C.F.R. (1966-70 Camp.) 686 (1967). 


73. Exec. Order No. 11246, Part III § 301. 3 C.F.R: 345 (1964-65 Camp.) 41 C.F.R. 

§§ 60-1.4(b), 60-1.5(aj(1974). .,' 


74. 41 C.F.R. §§ 60-1.8, 60-1.5(a) (1974). See also Jet 6 (11 Aug. 1986). 

75. Rehabilitation Act of 1973, P:L. 93-112, 87 Stat. 355, tit. 29 § 701 et seq. (26 

Sept. 1973). 


76. P.L. 92-540, 86 Stat. 1074, tit. 38 § 101 et seq. (1972 & 1974); P.L. 93-508,'88 

Stat. 1578, tit. 38,§ 219 et seq. 


77. 'See sources cited supra note 37. 

78. 41 C.F.R. § 60.1.40 (1974). 

.79. 41 C.F.R. § 60.2 et seq. (1964). A compliance review procedure was added in 

1974. 


80. See 41 C.F.R. § 60-1.26, as amended, 42 Fed. Reg. 3454 (1977): 

81. See generally, U.S. Department of Labor, Office of Fedenil Contract Compliance 
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_~_Pi'ogramS_(1979).icompliance reviews of selected contractors,are routinely conducted 

, year.)' 


supra' note 44 at 49. 50 & 51 4 & 5). 

83. rd. at 50 (table 4). See-als~sources cited supra note 46., 

84. Chi. Tribune. 3 Sept. 1986. §'1 at 12. coL 1. 

. 85. 	 U.S. Comm'n on Civil Rights. Federal Ci~il Rights ~ommilmimts: An Assessment 

of Enforcement Resources and Performance (1983J!hereinafter Federal Civil Rights 

Commitments]. . ' ' 


':8:". 

86. See Testimony of Samuel Lynn. a forine~ assistant regional 'administrator. U.S,, 

House of Representatives, Oversight Hearings' of the OFCCP(1984J. 


,87. See, rd. (testimony of Jay Sauls). 
, 	 ' 

88. United Steelworkers v. Weber, 443 U.S. 193,99 S.Ct 2721, 61 L.Ed: 2d 480 (1979). 

, 89. Hearings, U.S" Congress, House of Reps., 

on Departments of Lobor"Health cwd .Human 

Agencies, Appropriations f0r"1983 (18 Mar: 1982) (testimony of 


90. Id.,,10'Mar. 1982. 

91. See Hearings, U.S. Congress. House o/Reps",Comm. on Appropriations', Sl.lbCOlll. . on Departments of 'Labor, Healthimd Hu'manServices, Education arid Related ~~ 

, Agencies, Appropriations for 1985 (11,Apr. 1984). ' ' 

92. See supra note 84. 

93. Eilforcement, supra note 46 at 76 (table 2). 
94. See supra note 84. See also letter from Donald Elisburg. assistant'secretary for 

employment standards: U.S. Department of Labor, to Arthur S. Flemming, chairman, 

,U.S. Commission on Civil Rights (Sept. 1977). The' OFCCP director under Ray 


, ~~,!l.a.Jl".Pre.s.ident<;:art~'~_~e9:e!~ry·~(Jr.laQo!-~~. Weld~on ' 

95. See Recommendations 

Fed., Reg. 27962 (1975).' . 


, 96. See 41 C.F.R. § 60--"1.26 as ~mended. 42 Fed. Reg. 3454 (1977). 


9'7.' See ;upro note9~ and"accompanying text: ',. 
 .... '_. 

,98. ·45,Fed"Reg.86 2:15(30 liec. 1980). " 

99. See 46 Fed. Reg. 42 968 at seq. (1981); 47 F~d, Reg.17 779 et seq. (1'982). ' 


. 100. Burbridge, supra n~t~ 44"at 58. and Enforceme~t, supra note 46 at 77. 


101. See Federal Civil Rights Co.mmitn1ents, supra no!e 85at 29-34. 

102. Memoranduri-t· from assoc;~te solicitor of Labor, J~ines D. Henry. 'to Susan ' 

Meisinger, acting director, OFCCP, Daily Lab. Rep, No. 60 (1984). ' 


Oversight Hearings' of tlie OFCCP, supra n~te 86 (statement of S. Meisinger, 
director OFCCP). ' 

104. See Federal Civil Rights Commitments, supra note 85. 

105. 42 U.S.C § 2000e--6. 

106. 42 U.S.C .. § 2000e-5(0 (1). 

.. 107: See. for example. Civil Rights Act of 1964. tit., VI, 42 U.S.C. §2000d-3. 

108. See. for'(;lxample, Education Amendments 6f 1972. tit. IX. See also. 45C.F.R. § 

180.3(c](3). 
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109. P.L. 90--351. 82 Stat. 197, 42 U.S.c. § 3701 et seq. (enacted 19'June 1968}.The 
-::aftorney general may siie for appropriate relief: including'injunctive relief, whenever 

there is "reason to believe that a'State government or unit of local government has 
or is engaging in a pattern or practice" that violates the act (42 U.s.C. '§ 

110. P.L. 94-48~, 90 Stat. 2341,:n U.S.C. § 6701 et seq. (enacted 13 Oct. 1976). 

ill. Exec. Oi:der No, 11246. § 209(a)(2J, 3 C.F.R. 339-40 (19,64,:65 90mp.), amended 
by Exec. Order No. 11478. 	 " . 

.112. 42, Fed. Reg. 3461 [18 Jan. 1977), 42 C.F.R. § 60--1.26[£). 

113;' U.S. Comm'n on Civil Rights. The Federal Civil Rights Enforcement Effort-To 

.Eliminate EmRloyment Discrimination. A,Sequel 267-70 (1977)[hereinafter 19:;:7 

CRC Report]. . . . > • 


114. LOcal1139. United p~permaker~ v. United States. 416 F.2d 980 (5th Cir. 1969), 
'cert; denied, 397 U.S. 919 (1970); United States v. Local 36 ..Sheet Metal Workers. 

416 F.2d 123 (8th Cir. 1969). See also United States v",Local 53. Asbestos 'Workers. 

451 F.2d 1236.(5th Cir.,-1971).,The Division participated as amicus in the landmark 

case on subject. Griggs v. Duke Power Co., 401 U.S. ,424 (1971). (The author' 

part of the of lawyers that took the case to the Supreme Court on behalf of 


'private' plaintiffs.) 	 , ' 

li5. United States v. Jacksonville TerminarCo., 451'F.2d 418 (5th CiL 1971),cert. 
, denied: sub. nom. Adams 'v. City of Chicago. 406 u.s. 906 (1972); United StatesV-. 
Georgia Power Co., 474 F.2d 906 (5th Cir. 1973); United States y. City of Chicago;', 
549 F.2d 415.(7th Cir. 1977), cert.denied. '4.34 U.S. 87;; .. 

, 116.' See. for example; United States v. Local.~3.·cited supra note 114 (affirmative 

steps must be taken to correctthe effects of past,discriminatory emp~oyment practices). 


117. See, for example. Albermarie Pape{ Co. v. Moody. 422 U.;'). 405 (1975) (back 

. pay 'required to achieve the "make whole" objective of tit. VII). Franks v. Bowman 

.1'r{lIlsR.~O..!, 424lJ.~J~?J!fl?6)(bac,k pay and retroactive seniority accorded as 
remedies). . --~,.~~~~.--,.,;.--. ,----~....-~ -..~..::.'----.~'~'~-

118: United States,V, Ipca186; Ironworkers. 443 F.2d 544 '(9th dr: 1971)~ cert. denied. 
"'404 U.S, 98,4; Contractors Ass'n v',Sec'y of Lobor. 442 F.2d 159 (3d Cir. 1971). cert.' ' 

denied; 404 u.,S. 854 (1971)(use of goals and timetables to enforce Exec. Order 
No.11246). " 

'119. Carter v. Gallagher, 452 F.2d. 315 (8th Cir, 1972)(en banc). cert. 'deriied,'406 

U.S. 950; Morrow v. Crisler, 491 F.2d 1053 (5th Cir. 1974) (en bane), cert:'deriied . 

419'U.S.895, . , ' . ,.", ' '.. .," . 


. ,120; Thompson v; ,Sawyer, 678 F.2d 257, 293-95, (D:C. CiL' 1982); Ass'nl\!lainst 

Discrimination. Inc. v. City of Bridgeport, 647 F.2d 256 .(2dCir. 1981), cert.'denied. 

455 U.S. 988 (1982); Chisholm v. U.S. Postal Service. 665 F.zd 482,'498:-99 (4th Cir. 

1981); Davis v.County of Los Angeles. 566 F.2d 1334 •. 1342~4) (9th Cir. 1977). 

vac'ated on other grounds, 440,U;S: 625 (1979); Morgan v. Kerrigan, 530 F.2d 431. 

434 (1st Cir.), cert. denied. sub. nom. Doherty. v. Morgan, 426 U.S. 935 (1976); NAACP 

v. Allen. 493 F.2d !H4 (5th Cir. 1974). For cases in the circuit courts: filed bv the 
Justice Department. see' United StOtes v. City of Chicago, 549 F.2d 415 
cert. denied. sub. nom. Adams v. City of Chicago. 434 U.S. 875 (1977); United States 
v.N.L. Industries; Inc .. 479F.2d 354 (8th Cir. 1973). Thus nine of the twelve United 
States Courts of Appeals had'occasion to rule on this question and all,had been in 
accord. 

121. The amendmenfwas introduced in the Senate by Senator Sam Ervin. Contractors 
Ass'n and United States v . Ironworkers were cited by the opponents of the ameildments 

http:451'F.2d
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http:45,Fed"Reg.86
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as evidence" of .the. burgeoning judicial support ·for numerical-remedies. ·Ervin's 
amendment was defeated 43 to 22. Legislative History of the Equal Employment 
Opportunity Act of 1972, Senate Comm. on Labor and Public Welfare, Subcomm. on 
Labor 1037-38, 1046 & 1048. 

122. See sources cited supra note 117. 

123. 443 U.S" 193, 99 S.Ct 2721, 61 L"Ed. 2d 480 (1979). 

124. 443 U.S. at 209. 

125. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265. 98 S.Ct. 2733, 57.L.Ed. 2d 
750 (1978). 

126. Testimony of William Bradford Reynolds before House Subcomm. on Employ­
ment Opportunities. 5 & 13-16 (23 Sept. 1981). 

127. Remarks by William Bradford Reynolds before the Fourih Annual Conference 
on Equal Opportunity 2-3 (20 Oct. 1981): 

With respect to suits brought by the Department of Justice to enforce Title VII 

and similar statutes. our policy can be simply stated: "The Justice Department 

will not retreat from its historic commitment to enforce the federal civil rights 

laws. but we will no longer insist upon, or in any respect support. the use of 

quotas or any other numerical or statistical formulae designed to provide to 

nonvictims of discrimination preferential treatment based on race, sex, national 

origin or religion." . 

128. Letter from William Bradford Reynolds to J. Clay Smith. acting chairman. EEOC 
(22 Sept. 1981). 

129. New Civil Rights Chief Lacks Experience. Critics Say, Legal Times 6 (26 Oct. 
1981). 

130. Civil Rights Division Head Will Seek Supreme Court Ban on Affirmative Action. 
Wall St: J.• 8 Dec. 1981. at 4. col. 2. 

131. Remarks of wi1lia~ B~~dford Rey~olds before Tenth Annual Conference of 
Executive Enterprises. Inc. 4 (22 Jan. 1982). Earlier. in his testimony in September 
1981 before the House subcomm., Reynolds had said when asked whether he intended 
to follow the Weber case: "I would have to tell you the Weber case is now the law. 
It would be improper and irresponsible for me to act in a way that is contrary to the 
law [emphasis supplied]." Testimony before House Subcommittee on Employment 
Opportunities 59 (23 Sept. 1981). . 

132. No. 81-380 (D. Vt., 14 Dec. 198;1). 

133. 491 F. Supp. 351 (E.D. Mo. 1980), aff'd 667 F.2d 643 (8th Cir. 1981), cert. 
denied. Caldwell v. Missouri, 454 U.S. 1081.102 S.Ct 634. 70 L.Ed. 2d 614. 

134. 457 U.S, 440, 102 S. Ct. 2525. 73 L.Ed. 2d 130 (1982). 

135. See sources cited supra note 114 and accompanying text. 

136. United States v. City of Milwaukee (consent order filed 1 June 1984; see 102 
F.R.D. 218,8 June 1984). 

137. 694 F.Zd 987 (5th Cir. 1982). aff'd as modified. 729 F.zd 1554 (1984)(en bane). 

138. 704 F.2d 878, reh'g denied, 712 F.2d 222 (6th Cir. 1983). cert. denied, 464 U.S. 
1040. 104 S. Ct. 703. 79 L.Ed. 2d 168 (1984). 

139. EEOC Reverses Stand On New Orleans Suit Due to Pressure from Justice 
Deportment. Wall SI. J .. 7 Apr. 1983. at 16. col. 1. 

140. Nat'l L. J., 18 July 1983. 
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·f41. Basion Firefighters Union,-Local 718 v. Boston Chapter NAACP. 461 U.S. 477. 
lQ3 S. Ct. 2076 (1983). 

142. Firefighters Union, Local No. 1784 v. Stotts, 467 U.S. 561. 104 S. Ct. 2576. 81 
L.~d.2d 483 (12 June 1984). 

113: Chi. Tribune, 14 June 1984. § 1 at 1. col. 1. 

144. ld .• 15 June 1984, § 1 at 26. col. 1. 

145. Id .. 21 June 1984, § 1 at 19. col. 3. 

146. See United States v. City of Cincinnati, 771 F.2d 161. 164 (6th Cir. 1985). The 
Justice Department's motion to overturn the court order was filed three days after 
the Memphis decision. U.S. Testing Ban on Layoff of Minorities, Newsday. 16 June 
1984. at 5, col. 3. 

147: Los Angeles Times, 3 Apr. 1985. Part I. at 3, coL 4. 

148. Chi. Tribune, 12 March 1985. § 1 at 10. col. 1. See Dougherty v. Barry, 607 F. 
Supp. 1271.37 Fair Employment Practice Cases (BNA) 1201 (1985). 

149. Chi. Tribune. 17 July 1984. § 1 at 4, co!. 1. See Paradise v" Prescott, 767 F.2d J 

1514, 1522-23 (11th Cir. 1985J. 

150. See Chi. Tribune. 26 Feb. 1986. § 1. at 10, col. 1­

151. Id. 

152. 476 U.S. 267. 106 S.Ct. 1842, 90 L.Ed.2d 260 (1986). 

153. 476 U.S. 280-81. 106 S.C!. 1850. 90 L.Ed.2d 273. 

154. Chi. Tribune, 23 May 1986. § 1 at 14. col. 1. 

155. See sources cited supra note 70. 

156. Local 93. In!'l Ass'n of Firefighters v. City of Cleveland, 478 U,S. 501, 106 S.C!. 
3063. 92-L;Ed.2d 405-(1986). 

157. Local 28. Sheet Metal Workers v. EEOC, 478 U.S. 421, 106 S.Ct. 3019.92 L.Ed.2d 
344 (1986). 

158. Chi. Tribune, 5 Aug. 1986, § 1 at 10, col. 6. and 8 Aug. 1986, § 2 at 1. co!. 1. 

159. Chi. Tribune. 13 Nov. 1986, § 1 at 5. col. 1. 

160. 480 U.S.--, 108 S.Ct. 1053. 94 L.Ed.2d 203 (1987). 

161. 480 U.S. 149---. 108 S.Ct. 1442,94 L.Ed.2d 615 (1987). 

162. See source cited supra note 123. 

163. 448 U.S. 448, 100 S. Ct. 2758. 65 L.Ed. 2d 902 (1980). 

164. Brief of United States. South Flo, Chapter of Associated Gen'l Contractors v. 
Metropolitan Dade County, Florida, 723 F.2d 846 (11th Cir. 1984), reh'g denied, 729 
F.2d. 1468. cert. denied. 469 U.S. 871. . 

165. Counly of Washington v. Gunther, 452 U.S. 161. 101 S. Ct. 2242, 68 L.Ed. 2d 
751 (1981). 

166. AFSCME v" State of Wash., No. C82-465T (N.D. Wash., 14 Dec. 1983), 578 
F.Supp. 846 (1983), reversed 770 F.2d 1401 (9th Cir. 1985). 
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Chapter Two 

THE EXECUTIVE ROLE 
IN CIVIL RIGHTS ENFORCEMENT 
'FROM EISENHOWER TO CARTER 

:iDon't judge us by what we say but by what we do,"l John M. 
Mitchell who was then attorney general responded to criticism of 
the Nixon administration's civil rights policies similar to those of 

: Presidenl: Reagan's. WnaYgovernments,likeiridivfi:luals;ao generaJly' 
:'reveals more about what they are than what they say. But govern­
, mentshave responsibilities thaUndividuals do not have and gov­
"ernments speak in ways .that individuals.cannot. Therefore, what 
government officials say (particularly, when the'official is president 

the United States), as well as what they do, matters a great deal 

,because it affects what is and is not done by other officials of the 

governmerit. What Congress (and the Court) does or does not do and 


the nation at large may perceive as the right thing to do may 
~~ ,,' ' 

Hence judgment of the, record of successive administrations re­
ciVil rights enforcement is appropriate with respect to words 


as:well as deeds. with respect to subtleties as well as overt decla­

rations. and the choices that were' not made when choice was 


as well as the choices actually made. ' , 
, "This chapter applies these measures to each administration from 


, D. Eisenhower's to Jimmy Carte~·s. The record includes 

'executive orders; appointments in the executive and judicial branches; 


actions; legislation proposed to Congress; action taken on 
'leglSlauon passed by' Congress; suits filed .mdpositions taken by " 

Department in particular cases; and enforcement of court 

. and statements of positions taken by the president. or 


tsUbordinate officials with civil rights responsibilitie's through speeches. 

,conferences. or otherwise. In these ways. what 'previous 


:atlministrations did and said can be judged to determine their views 

appropriate pubiic poiicyregari:ling civil rights enforcement aller' 

consequences of those views for the nation, 

13 
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as evidence of the burgeoning judicial support for numerical remedies. Ervin's 
amendment. was defeated 43 to 22. Legislative History of the Equal Employment 
Opportunity Act of 1972. Senate Comm. on Lobor and Public Welfare. Subcomm. on 
Labor 1037-38, 1046 & 1048. 

122. See sources cited supra note 117. 

123. 443 U.S. 193,99 S.Ct 2721, 61 t.Ed. 2d 480 (1979). 

124. 443 U.S. at 209 .. 

125. Regents of the Univ. of Col. v. Bakke, 438 U.S. 265, 98 S.Ct. 2733. 57 L.Ed. 2d 
750 (1978). 

, 126., Testimony of William· Bradford Reynolds before House Subcomm. on Employ. 
ment Opportunities. 5 & 13-16 (23 Sept. 1981J. 

127. Remarks by William Bradford Reynolds before the Fourth Annual Conference 
on Equal Opportunity 2-3 (20 Oct. 1981J: . 

With respect to suits brought by the Department oi Justice to enforce Title VII 
'and similar stiitute~oiiTpolicf can besimply stated: "The JUStice' Department 
will not retreat from its historic commitment to enforce the federal civil rights 
laws. but we will no longer insist upon..or in any respect support. the' use of 
quotas or any other numerical or statistical formulae designed to provide to 
nonvictims of discrimination preferential treatment based on race, sex. national 
origin or religion.'" 	 " 

128. L~tter from William Bradford Reynolds to J. Clay Smith. acting chairman, EEOC 
(22 Sept. 1981J .. 

129. New Civil Rights Chief Locks Experience, Critics Say, Legal Times 6 (26 Oct. ' 
1981). . , 

130. Civil Rights Division Head Will Seek Supreme Court Ban an Affirmative Action .. 
Wall St. J .. 8 Dec. 1981, at 4, col. 2. . 

131. Remarks of William Bradford Reynolds before Tenth Annual Conference of 
Executive Enterprises, Inc. '4 (22 Jan. 1982). Earlier, in his testimony in September 
1981 before the House subcomm .• Reynolds had said when asked whether he intended 
to follow' the Weber case: "I would have to teU you the Weber case is now the law. 
l! would be improper and irresponsible for me to act in a way that is contrary to the 
low (emphasis suppliedl." Testimony before House Subcommittee on Employment 
Opportunities 59 (23 Sept. 1981). ' . , 

132. No. 81-380 (D. Vt..14 Dec. 1981). 	 . 

133. 491 F. Supp. 351 (E.D. Mo. 1980], aff'd 667 F.2d 643 '(8th Cir. 1981), 

denied, Coldwell v. Missouri. 454 U.S. 1081, 102 S.Ct 634, 70 L.Ed. 2d 614.· 


134. 457 U.S. 440, 102 S."CI. 2525, 73 L.Ed. 2d130 (1982). 

J35. See so~rces cited supra note 114 and accompanying text., 

136. United State~ v. CitY,of Milwaukee (consent order filed 1 June 1984; see 
F.R.D. 218,8 June 1984). , 

137. 694 F.2d 987 (5th Cir. 1982j, affd.as m<;,dified.729 F.2d 1554 (1984)(en 

138: 70~X,2d. ~7B., reh.·gdenied.,,71~.F,~g 22zJ6th,,{:ir. 1983kcert. denied. 464. 

1040.104 S. Ct. 703. 79 L.Ed. 2d 168 (1984). 


139. EEOC Reverses Siand On New Orleans Suit Due to Pressure from 

Department, Wall SI. 1.. 7 Apr. 1983, at 16. col. 1. 


140. Nat'l L. J., 18 July 1983. ' 
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141. Boston Firefighters Union, Local 718 v. Boston Chapter NA,",CP, 461 U.S:' 477 •. 
103 S. Ct. 2076 (1983J. • 

142." Firefighters Union. LoCal No. 1784 v. Stotts, 467 U.S. 561. 104 S. Ct. 2576. 8i 
L.Ed.2d 483 (12 June 1984). 	 ' 

143. Chi. Tribune. 14 June 1984. § 1 at 1, col. 1: 

144. Id .. 15 June 1984. § 1 at '26. col. 1­

145. rd., 21 June 1984. §1 at 19, col. 3. 

146. See United States v. City of Cincinnati. 771 F.2d 161. 164 (6th Cir. 1985). The 

Justice Department's motion to overturn the cOl!rt order was filed three days after 

the' Memphis decision. U.S. Testing Ban on Loyoff of Minorities. Newsday. 16 June 

1984. at 5, col. 3. 

147. Los Angeles Times. 3 Apr. 1985. Part I. at 3, col. 4. 

148. Chi. Tribune. 12 March 1985, § 1 at 10. col. 1. See DQugherty v. J!a"rry. 607 F."." 

.sUpp."127.1,.37,,FairEmployment Practice·.Cases (BNAj 120n.j985J~·" . 


149. Chi. Tribune. 17 July 1984. § 1 at 4, col. 1. See Paradise v. Prescott, 767 F.2d 
1514.1522-23 (11th Cir. 1985). 

150. See Chi. Tribune. 26 Feb. 1986. § 1, at 10. col. 1. 

lS1.1d. 


152. 476 U.S. 267. 106 S.Ct. 1842, 90 L.Ed.2d 260 (1986). 

'. 	 '153. 476 U.S. 280-81, 106 S.C!. 1850.90 L:Ed.2d 273. 

. 154. Chi. Tribune. 23 May 1986. § 1 at 14. col. 1­

155. See sources cited supra note 70. 

156. Local 93.1nt·1 Ass'n of Firefighters v. City of Cleveland. 478 U.S. 50i. 106 S.Ct. 
3063. 92 L.Ed.2d 405 (1986). 	 . 

157. Local 28. "Sheet'Metal Workers v. EEOC. 478 U.S. 421; 106 S.C!. 3019. 92 L.Ed.2d 
344 (1986). 	 . 

158. Chi. Tribune. 5 Aug. 1986. § 1 at 10". col. 6. and 8 Aug. 1986.§ 2 all. col. 1. 

159."Chi: Tribune, 13 Nov." 1986. § 1 at 5. col. 1­

'160., 480 l/'S,--, 108 S.C!. 1053.94 L.Ed.2d 203 (1987). 


·161. 480 U.S. 14~. 108S.Ct. 1442,94 L.Ed.2d 615(1987). 


162. See source cited supra note 123. 

448 U.S. 448. 100 S. Ct. 2758, 65 L.Ed. 2d 902 (1980). " 

Brief of United Slates," South Fla. Chapter orAssociated Gen'l Contractors v: 
.politan Dade County. Florida. 723 F.2d 846 (11th Cir. 1984), reh'g denied, 729 
,1468; cert. denied, 469 U.S. 871. 	 ." 

County of Washington v. Gunther. 452 U.S: 161. 101 S. Ct.2242. 68 L.Ed. 2d . 
(1981). 	 . 

_¥SCME -~ .. Stateof.Wash .• No,-C82-465T (N.O;" Wash:;' 14 Dec: 1983!. 578 

846 (1983), reversed 770 F.2d '1401 (9th Cir. 1985)." 
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Programs (Compliance reviews of selected contractors are routinely conducted 
throughout year.) 

82. Burbridge, supra note 44 at 49. 50 & 51 (charts 4 & 5). 

83. ld. at 50 (table 4). See also' sources cited supra note 46. 

84. Chi. Tribune, 3 Sept. 1986. § 1 at 12, col. 1. 

85. U.S. Comm'n on Civil Rights. Federal Civil Rights Commitments: An Assessment' 
of Enforcement Resources and Performance (1983)[hereinafter Federal Civil Rights 
CommitmentsJ. 

'86. See Testimony of Samuel Lynn. a former assistant regional administrator, U.S. 
House of Representatives, Oversight Hearings of the OFCCP (1984). 

87. See Id. (testimony of Jay Sauls). 


88., United Steelworkers v. Webet:'443 U.S. 193,99 S.Ct 2721, 61 L.Ed. 2d 480 (1979). 


89. Hearings, U.S. Congress, House of Reps.• Comm. on Appropriations, Subcomm. 
on Departments of .Labor, Health and Human Services, Education and Rel( 
Agencies. Appropriations for. 1983 (18 Mar. 1982) (testimony of Robert Collyer). 

. 90. 'Id:; lO·Mar. 1982, 

91. See Hearings. U.S. Congress. House of Reps., Comm. on Appropriations. 

on Departments of Labor. Health and Human Services, Education and 

Agencies, Appropriations for 1985 (11 Apr. 1984). 


92. See supra note 84. 

93. E1)forcement, supra note 46 at 76 (table 2). 

94. See supra note 84., See also letter from Donald Elisburg, assistant secretary 
employment standards, U.S. Department of Labor, to Arthur S. Flemming, chairman:' 

'U.S. Commission on Civil Rights (Sept. 1977). The OFCCP director under 
Marshall, President Carter's secretary for labor, was Weldon Rougeau. 

95. See . Recommendations of Administrative Conference of the United Statesi 

Fed. Reg. 27962 (1975). 


96. See 41 C.F.R. § 60-1.26 as amended, 42 Fed. Reg. 3454 (1977). 

97. See supra note 91 and acco,mpanying text. 

98. 45 Fed. Reg. 86 215 (30 Dec. 1980). 

99. See 461-"ed. Reg. 42 968 et seq. (1981); 47 Fed. Reg. 17779 etseq. (1982). 

100. See Burb~idge, supra note 44 at 58, an~Enforceme~t,supra note 46 at 77. 

101. See Federal Civil Rights Commitments, supra note 85 at 29-34. ' 

102. Memorandum from associate solicitor of Labor, James D. Henry, to 

Meisinger, acting director, OFCCP, Daily Lab. Rep. No. 60 (1984). 


103. Oversight Hearings of the OFCCP, supra note 86 (statement of S. 

acting director OFCCP). 


104. See Federal Civil RightS,Commitments, supra note 85 .. 

105. 42 U.S.C § 2000&--6. 

106. 42U.S.C. § 2000e-5(f) (1). 


m7. See,{orexample,-Civil Rights·Actof 1964,tit. VI. 42 U.S.c. § 200Od-3.. 


108. See, for example, Education 'Amendments of 1972, tit. IX. See also, 45 C.F 

180.3(c)(3).. 
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(enacted 19 June 1968). The 
IfiCIUOlfig injunctive relief. whenever 

"reason to believe that a State government or unit of local government has 
or is engaging in a pattem or practice" that violates the act (42 U.S.C. § 

P.L. 94--488, 90 Stat. 2341.31 U.S.C. § 6701 et seq. (enacted 13 Oct. 1976). 

111. Exec. Order No. 11246, § 209(a)(2). 3 C.F.R. 339-40 (1964--65 Camp.). amended 

by Exec. Order No. 11478. 


42 Fed. Reg. 3461 (18 Ian. 1977).42 C.F.R. § 60-1.26(f). 

·U.S:Comm'n on Civil Rights. The Federal Civil Rights Enforcement Effort-To 
Eliminate Employment Discrimination, A Sequel 267-70 (1977)[hereinafter 1977 

,CRC Report]. ' 

'114. Lacal 189, United Papermakers v. United States, 416 F.2d 980 (5th Cir. 1969); 
cert. denied, 397 U.S. 919 (1970); United States v; Local 36, Sheet ,Metal Workers, 
416 F.2d 123 (8th Cir. 1969). See also United States v. Lacal 53, Asbestos Workers, 
'451 F.2d 1236 (5th Cir. 1971).The Division participated as amicus in the landmark 

on this subject, Griggs v. Duke Power Co.. 401 U.S. 424 (1971). (The author was 

oLthe.team of.lawyers that t09k ihe case to the Supreme .Court on behalf oUhe 


private plaintiffs.) 


i15.. United States v. Jacksonville Terminal Co.. 451 F.2d 418 (5th Cir. 19711, cert. 
denied: sub. nom. Adams v. City. of Chicago, 406 U.S. 906 (1972); United States v:' 
'Georgia Po'wei Co., 474 F.2d 906 (5th Cir. 1973); United States v. City of Chicago, ' 
549 F.2d 415 (7th Cir. 1977), cert. denied. 434 U.S. 875. ' 

116. See, for example, United States y. Local 53, cited"supra note 114 (affirmative 

steps must be taken to correct the effects of past discriminatory employment practices). 


117;8ee, for exampl~,Albermar/e Paper Co. v. M~ody, 422 U.S. 405 (1975) (back 

required to achieve the "make whole" objective of tit. VII). Franks v. Bowman 

isp: Co .•· 424' U.S. 747 (1976]' (back pay and, retroactive seniority accorded as 

ldies). 


United States v.Local 86,lronworkers, 443 F.2d 544 (9th·Cir. 1971), cert. denied, 
984; Contractors Ass'n v. Sec'y of Labor, 442 F.2d 159 (3d Cir. 1971), cert. 

, 404 U;.S. 854 (1971)(use of goals and timetables to enforce Exec. Order 
1246). 

Carter v. Gallagher, 452 F.2d 315 (8th Cir.1972)(en banc), cer!. denied, 406 " 
950; Morrow v. Crisler. 491 F.2d 1053 (5th Cir. 1974) (en banc). cert. denied, 

U.S. 895. " 

Thanipso~v_' Sawyer. 678 F.2d257, 293":'95 (D.C. Cir. 1982); Ass'n Against 

ulscriminatian, Inc. v. City of Bridgeport, 647 F.2d 256 (2d Cir. 1981), cert. denied, 


5.988 (1982); Chisholm v. U.S. Postal Service, 665 F.2d 482, 498--99 (4th Cir. 
Davis v. County of Los Angeles, 566 F.2d 1334, 1342--44) (9th Cir. 1~77), 

on other grounds, 440 U.S. 625 (1979); Morgan v. Kerrigan, 530 F.2d 431, " 
.j;cert. denied, sub. nom. Doherty v. Morgan. ':126 U.S. 935 (1976); NAACP 

493 F.2d 614 (5th Cir.1974). For cases in the circuit courts filed by 'the 
epartment, see United States' v .. City of Chicago, 549 F.2d 415' (7th Cir.l, 
ied, sub. nom. Adams v. City of Chicago, 434 U.S. 875 {1977}; United States 

Industries, Inc., 479 F.2d 354 (8th Cir. 1973). Thus nine of the twelve United 

Courts of Appeals had ocCasion to rule on this question and all had been in 


The amendment was introduced in the Senate by Senator Sam Ervin. Contractors 
• United States v.lronworkers were cited by the opponents of the amendments 
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41: ~ational Labor Relatio~s Act•. 49 Stat. 449. Title 29 U.S.c..§§ 151:-166 (5 July 
1935). -

42. See supra n'ote 35. 

43. See sources cited supra note 37: Left unchanged by this reorganization. however. 
were the'enforcement provisions ofthe non·Titie-VII acts involved. Thus EEOC must .' 
adapt its enforcement proc.edtires to those specified in these statutes: 

'44. The number of authorized positions ai EEOC de~eased from a peak of 3.627 ~ 
1979. to 3.127 in 1983. about the same as in 1982. The decrease began under the . 
Carter administration bu't the' sharpest drop occurred duri,!g the first Reagan year. It 
was estimated that this same approximate force' level. continued through 1985. See 
Burbridge. The Impact of Changes in Policy on the Federal Equal Employment 
Opportunity Effort 39 & 41. chart· 3 (Urban Institute discussion paper. 1984). 

45.' Civil Rights A~t of 1964. P.L.88-352. 42 U.S.c. § 2000e-:5(d) &(f)(2). 

46. Burbridge. 'supra note 44 at 39-40 & 43, table 2. For additional data through 
1985. see also Burbridge. Changes in Equal Employment Enforcement: What Enforce­
ment Statistics Tell Us Rev .. of Black Pol. Econ. 76.(table 2) & 77 (Summer ,1986) 
(hereinafter Enfarcement/. 

47. Burbridge •. supra nate 44at·43. table .,,:.....-.-.......'C.~ • 

. 48. ·ld:at34&35;-~ha~t"1.· ... . 

49. Oversight Hearings oil EEOC Enforcemento(fitJe VII. House of Representatives' 
(26 Oct. 1983) (statements of J. Nancy Kreiter. researCh director. Women Employed;' 
Edward A .. Watkins'.' president. National Council of EEOC Local #216: American 
Federation of Government Employees. AFL-CIO;& Donald L. Slate. former .general 
counsel. EEOC) [hereinafter Oversight Hearings].' .. '. . . 

50. 'Burbridge: supra note 44 at 42. 44. (table 3), 45 & 46. For additiona'l ·data. see 
Enforcement, supra note 46. These data and those referred to in the text.accompariying 
supra notes 46. 47 & 48' were compiled by Women Employed, a Chicago·based 
advocacy group for women, and were cited in· Oversight Hearings, 'supra ·note 49; • 

51. See Oversiisht Hearings', su pra note 49, te~,imony.of Richard Seymour for. the. 
Lawyers' Committee for Civil Rights' Under Law. • 

52. Oversight Hearings, supra note 49 (statemen\of DonaldL. Slate. general 
EEOC): Slate resigned early in 1984 after charging in an internal·EEOC memo that a' 
quot.a system required by Chairman Thomas·wt:18kened the charge-processing com, 
'ponent of enforcement. See Wash. Post. 8 Feb. 1984 at 16. col. 1..This criticism. was 
also made during the oversight hearings byEEOC's employee union representative. 
Edward Watkins. SeeBurbridge. supra note 44 at 42. . . 

53. See:EEOC's Two Part Mission 
Wash. Post. 12 March 1984; The Federal 

Its Employees. in :Opposing Directio'1s, 
col. 1. 

54. Enforcement. supra nate 46 at 76 (table 2) & 77':"79. 

55. Award of bac'kpay 'in. suit under Civil Rights Act of 1964,tit. VII. ~mend~d by 
EEOA of 1972. See 42 U.S.c. § '2000e & 21 A.L.R. Fed. 472. 

See Albemarle Paper Co. v. Moody. 422U.S. 405. 95 S. Ct 2362: 45 L.Ed. 2d 280 . 

57. See Oversight Hearings, ~upra note 49. 

58. WiIliam~ v. New Orleans, 729 F.:id 1554 (5th Cir. 1984J. 

.._59. .Indeed. the House Committee on Gover~ment-Operations' which'conil'uct;' the 
qctober 1983 oversight hearings r,ecomm~nded that EEOC file an amicus brief in any 

-
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in which it was interested to allow the court to decide the propriety 
its doing so if the' Justice Department objected.' Report by House COmmittee on 

.Government Operations on EEOC H!Ji1d/ing.ofSex Based Wage Discrimination, Daily 
Rep.• 25 May 1984. '. 

Controlling Destiny.at the EEOC, Nat'l LJ. 43 (30 Jan. 1984). . - ~ 

61. See Griggs v. Duke Power Co.• 401 U.S; 424 (1971) .. 

,62. See. for example, United States.v. Georgia Power Co...474 F.2d 906 (5th Cif ... 
i973); Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5thCir: 1974); Briot 
v.·Zia Co.~ 478 F.2d 1200 (10th.Cir. 1973); Nancev. Union Carbide Corp .• 3.97 F. 

· Supp ..436 (W.D.N.C. 1975). See also Chi; Tribune. 3 Dec. 1984,§ 1 at.17, col. 2. 

; 63. Chi. Tribune; 3 Dec. 1984. §1 at 17 .. col. 1. 

.64. rd., 15 Dec. 1984. § 1 at 8. colt. 

65. Id.. i2 Feb. 1986, § 1 at 12. col.. 1. 

66. Local 28, Sheet Metal Workers v. EEOC. 478 U.S. 421, 106 S. Ct. 3019, 92 L.Ed.2d 
344 (1986); Local 93, In!'1 Ass'n of Firefighters v. City of Cleveland. 478 U.s. 501. 
.106 S.Ct. 3063. 92L.Ed.2d 405 (1986):' .. 

y­ ----~------::------;--

68. Wash .. Post; 5 1983. at A8. col. 1. It goes without saying that the answer to 
the question posed by Chairman Thomas was irrelevant to his responsibilities to 
enforce Tille VII as vigorously as he could. . 

69. See source cited supra note.·60. 

.70. 42 Op. AU'yGen .. No. 21 (1961): 42 Comp. cen. 692 (1963); Farmer v. Philadelphia. 
• Elee. Co.• 329 F.2d 3 (3d Cir. 1964); Farkas v. Texas Instruments Co:, 375 F.2d 629 
· (5th Cir. '1967); 42 Op. AII'y Gen. 405. 408 (1969); Contractor's Ass'n of Eastern Pa. 
· .v. Secretary of Lobor, 442 F.2d 159 (ad Cir. 1971). cert. denied, 404 U.S. 854; Legal 
Aid Sac'y v. Brennan, 381. F. Supp. 125 (N.D. CaL 1974); United Statesv. Mississippi 
Power and Light Co., 638 F.2d 899. 250 (5th Cir. 1981). See also Chrysler Corp. v. 

· Brown; 441 U.S" 281.(1979).. 

71..Exec: Order No .. 11246. Part II. §§ 202,204, 3C;F.R. 19644>5 Camp. at 341,342, 
..amended by Exec. Order No; 11375, 3 C.F.R. 685 (1966-70 Comp.): 

72. Exec: Order No. 11246. Part II § 203. 3 C.F.R: 1964-65 Camp. at 341. & .342 . 
; amended by Ex~c. Order No. 113J5, 3 C:F.R. (1966-7.0 Comp.) 686 (1967J .. 

73. Exec. Order No. 11246,Part 1Il§301, 3 C;F.R.'345 (1964-C-65 Camp:) 41 C.P.R.. 
§§ 6()....L4(b). 6Q..o1.5(a)(1974). '. . .. 

'74.' 41 C.F.R. §§ 6()....1.8. 6()""1.5(a) (1974). See also Jet 6 (il Aug. ~986). 

· 75. Rehabilitation Act of,1973, P.L. 93-112, 87 Stat. 355, tit: 29 § 701·etseq. (26 
Sept. 1973).' . . 

P.L. 92 .. 540, 86 Stat. 1074,tli.38 § fOl et.seq. (1972 &.1974); P.L.93-508. 88 
1578;tit. 38§ 219 et seq. . . . 

Acomplitmcere~iew procedure was added in 

amended, 42 Fed: Reg. 3454 (1977): 

Department of Labor. Office. of Federal Contract Compiiance 
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it must enforce. Aside from the comparable worth question, the 
laws' requirements are clear. Unless and until the laws, as interpreted 
by the nation's highest court, change, the department, as the nation's 
chief . law enforcer, is obliged to carry oui the policies the laws' 
express. These permit, and in sonie cases require, affirmative action. 
Continued opposition to' affirmative action therefore is simply not 
law enforCement. . 

Noles 

1. See also Bradwell v. Illinois. 83 U.S. 130. 21 L.Ed. 4~2J.!873): . 

--;. :the"civil law; ai;w"elr as natureh'e;self. has always recognized a wide 

difference in the respective spheres and destinies of man and woman. Man is or 

should be. 'woman's protector and defender. The natural and proper timidity 

and delicacy which belongs to the female sex evidently unfits it for many of the 

occupations of civil life. The constitution of the family organization. which is 

founded on the divine ordinance as well as in the natmeof things, indicates the 

domestic sphere as that which properly belongs to the domain and function of 

womanhood. . 


The paramount destiny and mission of woman are to fulfill the noble and 
. benign offices of wife and mother. This is the law of the Creator. 

Concurrence of Mr. Justice Bradley. 83 U.S. at141; 21 L:Ed.at 446. 
See also Muller v. Oregon, 208 U.S. 412, 28 S.Ct. 324. 52 L.Ed. 551 (1908). 

2. Civil Rights Act of 1866 § 1 •.14 Stat. 27. codified as 42 U.S.c. § 1981. 

3. See Johnson v . .Railwoy Express Agency. 421 U.S. 454. 44 L.Ed.2d 295, 95 S. Ct.. 
1716 (1975). Indeed, the disinterment. of the 1866 act as a remedy for housing 
discrimination that occurred in Jones v. Mayer Co., 392 U.S. 409. in 1968 (ch. 5J also 
enabled the statute to be used as'a remedy for discrimination against employment, 

. 392 U.S: at 422. note 78. .' 

4. The Pendleton Act. also known as the. Civil Service Act. 22 Stat. "403. Ch.27 (Hi 
Jan. 1883). The act as codified is in 5 U.S.c. §§ 1101 et seq; 

5. Van Riper. History of the United States Civil Service 161-62 & 241-42. (1958). In 
1913. Wilson wrote. "I would say that! do approve of the segregation that .is being 
attempted in several. of the departments." (Id. at 242. n. 52.)' . 

6. U.S. Comm'n on Civil Rights. To Eliminate Employment Discrimination 9.{The 
Federal Civil Rights Enforcement Effort-1974. Vol. 5. 1975) (hereinafter 1975 CRC 
Report). 

7. 5 U.S.C. §§ 2102. 3~P4 (1940). 

/ 8. Exec. Order No. 8587.3 C.F.R. 824 (1940). 

9:Exec~brde;. No: 8802~:3 C.F:R. 234 (Supp. 1941). 
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10. Krislov. The Negro in Federal Employment: The Quest for Equal Opportunity 
33-34 (1967). 

11. 3 C.F.R. 86 (Supp. 1961). 


.12. P.L. 88-38~ 77 Stal. 56, 29 U.S.C. § 206(d) (10 June 1963). 


13.29 U.S.c. § 206(dj(1j(1970). 

14. P.L. 88-352;78 Stat. 241 (2 July 1964). 42 U.S.C. § 2000a et seq. 


15.,42 U.S.C. § 2000e-5(g}. 


16. Exec. Order No. 11246. 3 C.F.R. 339 (1964-65 Comp.). 

17. Exec. Order No. 11375. 3 C.F.R. 684 (Supp. 1967). 

18. Exec. Order No. 11478, 3 C.F.R. 133 (1969). 

19, Equal Employment Opportunity Act of 1972, P.L. 92-261. 86 Stat. 103.42 U.S.c. 
§ 2000e et seq. (24 Mar. 1972). 

20. Id. § 2. 42.U.S.C. § 2000e as amended. 

21. See source cited supro note 11. 

22. Exec. Order No'. 11246. 3C.F:R.167(1965}.· ­

23. M. Player, EmploymentDiscrimination Low 216 (1980). 

24. Secretary of Labor. The Older American Workers: Age Discrimination in Em· 
ployment (1965). 

25. P.L. 90--202.81 Stat. 602. 29 U.S.C. §§ 621-634 (15 Dec. 1967). 

26. Age Discrimination In Employment Amendments of 1974, P.L. 93-259. 29 U.S.C. 
§ 621 et seq., 88 Stat. 74 (enacted 8 Apr. 1974). 

27. Age Discrimination in Employment Amendments of 1978, P.L. 95-256, 29 U.S.C. 
§ 623 et. seq .• 92 Stat. 189-98 (6 Apr. 1978). 

28. P.L. 93-112. 87 Stat. 355.29 U.S.C. § 701 et seq. (26 Sept. 1973). 

29. 29 U.S.c. §.793. 

30. 29 U.S.c. § 794. 

31. 2IJ U.S.c. § 791(b). 

32. P.L. 90--351. 82 Stat. 208, 42. U.S.C. § 3766 (19 June 1968). 

33. P.L. 92-512. 86 Stat. 919-36. § 6701 et seq. See United States v. City of Chicago. 
549 F.2d 415 (7th Cir. 1977) . 

34. P.L. 92':'540. 86 Stat. '1074,38 U.S.c. § 2011 et seq. (24 Oct. 19721. 

35. P.L..88-35i, 78 Stat. 241. specifically, 42 U.S.C. § 20001i-4. 42 U.S.C. § 2000e:­
4(£) contains the powers of the comm'n as established under 42 U.S.c. § 2000e-4(a). 
Legal representation is provided under 42 U.S.C. § 2000e-4(g): "­

. 36. See source cited supro note 19. 

37. Reorganization Plan No.1 of 1978. 92 Stat. 3781. 43 Fed. Reg. 19807 (1978); 
Exec. ()rder No. 12144,. 44 Fed: Reg. 37193 (1979). " 

38..Title VII of source cited supra note 19; 1975 amends. to 1972 amends., P.L.93­
608; 1978 amends .. P.L. 93-555. ' 

',' 

. 39.: 42 U.S.c. §20·Ooe....S(f).'­

40. See supro noie 35 and accompanying text. 
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General Reynolds, was that this decision required repeal of The' 
Executiv~ Order provisions mandating affirmative action goals and 
timetables by government contractors because the goals and time­
tables were not predicated on prior findings of discrimination.154 
The case, though, had nothing to. do with the provisions of The 
Executive Order (which" as noted 'earlier, have been repeatedly 
upheld),155 As he had done with the 1984 decision in Firefighters 
v: Stotts (the Memphis casethat. like Wygant, had disapproved of' 
layoffs that defeated the seniority expectations of white workers), 
Reynolds attempted to use'~ case decided on a very different set of 
facts and circumstances to argue' that the Supreme Court had 
endorsed the department's position with respect to all race;conscious 
relief in hiring ,and promotion as distinguished .from layoffs. The 
attempt failed and the department's position was rebuffed on 2 July 
1986, when the Court decided the ClevelandandNew~Y:orkcases 

-~pholdingthe"--16wer.courtTdecrees.The Co~rt ruled that race­
conscious affirmative relief, whether adopted voluntarily to settle a 
lawsuit (Local 93, the Clevela'nd case)156 or imposed 'after findings 
of discrimination (Local 28,' the New ,York case),lS7 is 'appropriate 
ahd need not be limited to the actu~l victims of discrhninationwhen 

,the circumstances warrant relief and· the measures adopted are' 
carefully tailored to remedy the prior discrimination shown, As a 
. consequence. of these, deCisions, the Justice Df,lpartment announced 
that it was dropping'its challenge to affirmative action hiring and 
promotion in the' police'and fire departments of Indianapolis and 
Chicago,158 imd generally abandoned its nationwide effort,~begun 
after the Stotts decision~to require states, counties, and cities to 

,repeal their affirmative action plans for minority arid female hiring 
, and advancement in these departments. ' 

The Justice DepartI!1ent's opposition to affirmative action goals' 
continued into the .'next term ofthe'Supreme Court. In November 

:; 1986, the admiIi.istration opposed affirmative action' plans In two' 
cases. In one case the department renewed itsargument(previously 

, urged unsuccessfully in the ,court of appeals) that a one-for-OIie, 
black-white 'promotion,quota for Alabama state troopers wasuncon­
stitutional. In the second case it ~rgued that a voluntary affirmative' 
actio'n plan adopted byaCalifornia'county road agency to overcome 

, the exclusion of women froll1 jobs,in the agency violated Title VII.ls9 
On 25 ,February 1987: the Court . ,upheld' the' One-t9-one'. quota in . 
United States v. Pa"rodise,l6!lh.oldtngJhat t~e Constitution~permits: 
the 'imposition of racial quotas. on pUblic employers with alollg 
history of racial~iscrimination, and a record' of resistance to court . 
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orders to remedy the situation. On 25, March 1987, in Johnson v, 
SantaGlara County Transpoftation Agency, 16:"the Court ruled that 
:thevoluntary plan did not violate Title VII. The Johnson case 
reaffirmed the Court's eiulier decision'in Steelworkers v. Weber,162 

.. and extended it to pubJicemployers and to sex discrimination .• 
Finally, prior to the Court's 'decisions in 1986 and 1987, tlie 

department had opposed two other affirmative action initiatives 6f 
a. different sort. First was the "set-aside" of a certain percentage of, 
cpntracts in the construction. industry for minority contractors: 
Congress approved a 10 percent set~aside for minority contractors 
in the Public Works Employment Act of 1977 and the Supreme 
Court upheld the set-aside over the challenge of white contractors 
in Fullilove v. Klutznick in 1980.163 Notwithstanding, in March 1984. 
the :department filed a brief in a federal court in Atlanta askingJhllL~__ 

I~:--~the set-aside' progranlinDade'County,.Flonda~Ee-inva.lidat~d.164' 
. Second was the "comparable worth" proposal, relating t6 the pay 

of women for work not the same as, but arguably compa.rable in 
value to, that done by men, but for which men are better paid;'.The 
1963 Equal Pay Act was passed to assure equal pay,for equa)work, 
and under Title VII sex-based wage discrimination . is forbidden. In 
1981 the Supreme Court ruled that sex-based wage di~crimination 
,claims under Title VII need not conform to the Equal Pay Act . 
standard, but the Court specifically declin,ed to rule on the, compa- . 

. rable worth question. 165 Subsequently, a federal 'appeals court over~ , 
turned' a district. court ruling that hadendors~d theconcel:>V66 ' , 

SUMMARY 

Jtistas'the set-aside question was settled by the Supreme Court 
Klutznick, so too has the. question of the propriety ,of voluntary 

, affirmative action been settled iii Weber and, more recently, in 
, Johnson, The decisions in the Memphis' Firefighters ahd, Wygant' 

cas!'lsclearly donol undermine these decisions, or as evidenced by' 
'the Court's rulings in its last two terms; the affirmative action policy 
reflected generally in national laws, At most, these cases reflect 
another aspect of important national policy also protected ,under ',.
iaw: that of upholding simiority rights when those rigW§. lire.not 
themselves·the proGuctorpronibited' dlscriIIlfrliiiion~ • 

The department's energetic conduct opposing affirmative actio'll, . 

as shown c1ellrl¥bythe Court's deGisions, is.aLodds-with.t~elaws 
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endorsed by the courts. In two of the cases, Williams v. City of New 
Orleans137 and Bratton v. City of Detroit,138promotions of black and 
white officers onafifty-fifty basis were upheld on appeal despite 
the department's opposition. In the New Orleans case, the depart­
ment's position was in conflict with that taken by EEOC, which 
eventually :voted not to file a brief it had prepared supporting the 
affirmative action plim because of pressure from the Justice Depart­

139ment. In the Detroit case, the Justice Department sought to 
intervene at the appellate stage to challenge the affirmative action 
plan and to argue that resolution of the case would affect the attorney 
gene.ral's enforcement authority under Title vn, but the Court of 

.Appeals for the Sixth Circuit denied its request noting that "the 
JUstice Department's claim in this regard lacks much of the weight 
it might otherwise carry given the conflict between the position the 

_dep.artment . has taken here and· that ,takencby -others' vested with­
enforcement powers. under Title VII, particularly EEOC."140 . Two 
other. cases, from Boston and Memphis, concerned the issue of 
whether white employees who' had greater seniority than blacks 

. who had been hired or promoted as aconsequence of an affirmative 
action plan could be laid off before .the blacks to protect the goals' 
o(the plan: In 1983, the Supreme Court dismissed the Boston case 
as moot despite the Justice Departmennt's argument to the contrary,141 
but in June 1984, held in the Memphis case that in the absence of 
provisions iri the consent decree that established the plan specifically 
c1irected toward the effects of seniority in layoffs. a court may not 

. alter the'requirements of an ap'plicable seniority system.142, 
. Assistant Attorney General Reynolds hailed the decision as "a ' 

monumental triumph for civil rights'~'and "an exhilarating decision" . 
and announced thaUhe department intended to review and possibly 
challenge all job-discrimination decrees hwolving the government. 
that contained racial preference features for those who were not 
"the actual victims· of discrimination. "143 Commentators on Rey~ 
nolds's expressed views made the.point that "he attempted to make. 
the ... decision out to be 'something it was riot:'144 and that "the: 
real problem" is not what the opinion said "butwith what Reynolds 
thinks it said," because he "is in a position to do a good deal of 
harm...."145 . 

Reynolds quickly carried through on his promise by cnauengm);\ 
an order similar to that in Memphis in a case filed against Cincinnati 

. police department.146,Subsequently; -the department used -the­
phis decision to prod ~pproximately fifty cities throughout the 
to abandon affirmative action hiring and pr9motion plans 

-- police-and-fire-departments'which-ha'd'been approvedornrneTen 
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court decr~es.147 The department also filed suit in the District of 

Columbia against the city's affirmative action prograin for its fire 

departmenP48 and argued against a one-black~for-one-':"hite pro­

motion plan for the Alabama State police in a federal appeals 

cour~,t49 using the Memphis case as a .springboard for challenging 


· all affirmative action in government employment.15o 
In the next stage of its challenge to affirmative. action in hiring 


and promotions, the department argued. in two cases heard by the 

Supreme Court in February 1986, against court decrees that had 

approved race-conscious relief on behalf of nonwhite workers. 151 In 

one case, a federal court endorsed in a consent decree an agreement 

by the city of Cleveland and an organization of black and Hispanic 

firefight~rs employed by the city providing for immediate.promotions 

ona one-white-to-one-nonwhite basis and subs~qul'll}Ll!~ll'lc::,tioll of 

candidates for promotTon)n -accbrdan(;e~ith specified promotional 

goals expressed in terms of percentages. The city entered into the 

agreement because it had a history dating back to 1972 of prior 

judicial findings of race discrimination in its police and fire depart­

ments. In the other case, a federal court in New York imposed a 


. ~ decree on a union and apprenticeship committee found guilty of 
violating Title VII by discriminating against nonwhite workers in 
recruitment, selection, training, and admission to the. Sheet Metal 
Workers Union. Thee decree also provided race-conscious relief in 
the form of a 29 percent nonwhite membership goal basen on .the 
percentage of nonwhites in the relevant labor pool. The lawsuit had 
.been preceded by a nearly lO-year effort to correct'the discrimination 

- found, and the defendants had been held in contempt for violating 
the court's' order. . .' . 

· Then in May 1986, while these cases we~e pending dedsionby 
the Supreme Court, the Court decided another affirmative action 
case (Wygant v. Jackson Board ofEducation),152 involving a school 
district in Michigan where the school board; under its collective 

'~.bargaining agreement negotiated with its teachers~ union, had agreed 
.' in successive contracts to the layoff of tenured white teachers with " 

greater seniority than minority teachers who were retained in order 
: to· preserve gains in minority hiring. The Court held' that· these 

, provisions of the contract violated th,e equal protection clause of the 

· Fourteenth Amendment because they had not been ~dopted to cure 

.prior racial discrimination by the schoo~l;l()ard.. ~nd}Vere_notcarefully __ . 

. adapted to' remedy suchdiscrimi~ation had it been foul}d. ,At the 

. same time, the Court endorsed the use of affirmative action' measures ­

appropriate,situations.153 . 

The. Justice Department's reaction, through Assistant Attorney 
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administration used its power to carry out its responsibility under 
the laws forbidding employment, discrimination? 

• THE DEPARTMENT'S RECORD 

In a series of public comments and other actions early in his term, 

Assistant Attorney General William Bradford Reynolds set the stage 


. for the department's litigation conduct that followed. In testimony 

before a House of Representatives subcommittee in September 1981, 

he stated that the Justice Department will not urge or support in 

any case "the use of quotas or any other numerical or statistical 

formulae designed to provide to non-victims of discrimination 


_	R!"~fer!:ln!iaJtreatrnen! ~as~d QI!.race, ~e){,.n~tional QJ;"~gil1.c~ueligion,.: 
The department, Congress was told, would confine its requests for 
injunctions as.to future conduct, increased recruitment efforts, and' 
back pay and· retroactive seniority only for identifiable victims of . 
discrimination.126 These views were reiterated at a Washington, D.C., . 
conference the following month. 121 Again, in September 1981, Rey- . 
noIds wrote a letter to the acting EEOC chairman (who had not been 
previously consulted) stating that the department "is unable' to 
conclude at present that there is statutory authority for compelling 

use [of goals 'and timetables] in affirmative action planning."128. 
Copies of the letter were sent to the heads of all federal agencies. In 
October 1981, Reynolds stated' in an interview that the equal 
employment opportunity requirements under Executive Order No ... 
11246, as amended, should also be restricted to exclude the setting 
of goals and timetables.129 Finally, in Deceinber 1981, he announced 
his intention ·to seek a test case to overturn the Weber decision 
because he felt it was "wrongly ·decided."130 This intention was 
reiterated 'at a conference in January 1982.131 

. 

The net effect of these statements was verbal repudiation of the 
legal principles that had evolved over the four decades since '. 
President Roosevelt's first executive oraer. The touchstone of 
prinCiples has.beElIi affirmative action measures that, whether un-. 
dertaken by court order or voluntarily, include members of the 
victimized classes protected by law as well as individuals capable 
of being identified in particular instances. The remaining task of the . 
Reag~n adf!1iD-is.trat~Qn'.!l Jtlstice pepa.r:t!11~nL 'Y?S to carry o.ut the. 
assistant attorney general's assertions in specific cases. 

In United States ~. Vermont,132 the department entered into a 
'i consent.decree.that relied.on.recruitment-programs-to.increase.the . 

number of minorities and women· in the applicant pool as the sole 
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means for accomplishing affirmative action without requiring affirm­

ative measures in hiring•. thus leaving the possibility that" despite 

the increased presence of minorities and women in the pool. none 

would in fact be hired. . 


In Udell v. St. Louis Board of Education133 (discussed in chapter 

3). one of the department's objections to the voluntary metropolitan ­
desegregation plan involved there was that the agreement established 

a goal for the employm~nt of black teachers and .administrators in 

the suburban school districts on the basis oftheir availability in the 

metropolitan area. with specific hiring ratios included to meet the 

goal. The plan, however; was flexible specifically stating that faillJre 

to meet the goal could be justified by showing that the school district 


. had_hired the.best. qualified. person;. But the- Justice ··Department·· 

attacked the agreement because it aid not require hiring from a race­

neutral hiring pool. Such an objection is dearly different from the 

position articulated by Reynolds and acted on in the foregoing case, 

that affirmative action recruiting is p~rmissible. Surely; it cannot be 

that recruitment is permissible when it may not result in' actual 

hiring but not permissible when it may. 


In COllIlecticut v. Teal;134 the Department joined the defendant. 

the State of Connecticut. in arguing, in a suit alleging the discrimi­

natory effect of a written examination required by a state agency for 

advancemimt as a supervisor, that plaintiffs had not made outa case 

of discrimimition sufficient to require the state to justify the racial 

impact of the test under the 'standard of Griggs v. Duke Po",er Co. ,135 


because the "bottom line" of the supervisory promotion process was 

an appropriate racial balance. The Supreme Court, notfng that EEOC 

had not joined the departm-ent in this argument, rejected it on the 

basis of the law as settled in Griggs, holding that discrimination 

against individual employees could not be justified by an employer 


. simply because an employer did not discriminate against the class 

. as a whole. What is interesting here is that the department used the 
 " 
; group situation as an argument against" relief for individuals who 


claimed that they were identifiable victims. (In May 1983. however,' 

the department sued. the Milwaukee Police Department, challenging 


. the use of an allegedly discriminatory· promotion examination. and 

asking that the persons who. took the exam and were denIed 

promotion.unfairly be promoted. The suit was filed a year' after the-­


. -'Teal decision and did not seek any group relief.)136 . 
. In four cases involving police or fire departments' and party 

in·settlement·ofclaims·of'discrimination-;-ilie-depanmeIit· 
affirmative action measures agreed on and eventually 

.­
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Finally, under Executive Order No: 11246. the attorney general, 
upon referral from the Department of Labor (OFCCP)111 or without 
such referral where the Justice Department initiates its own inves­
tigation,112 may sue federal contractors who do not comply with the 
order and its implementing regulation. Thus, in addition to its 
responsibility for suits against state and local government units, the 
Justice Department retains considerable leverage in the private sector 
(along with EEOC and OFCCP) because of its authority to sue priVate 
program ,recipients ,and private employers who contract with the 
government. . '. . 

The principal litigating objectives that characterized the Justice 
Department's work prior to the Reagan administration were devel­
opment of a body of case law that would allow affected entities and 

_. the.general.publicto understand· equal·employment requirements,' 
and provision of as effective relief as 'possible to as large a number 
of' employment discrimination victims as possible. Cases were· 
targeted by comparing the representation of minorities in an em­
ployer's work force with thEllr representation in the workforce of the 
employer'S geographic location; by industries where discriminatory 
conditions existed; and by employers in industries with particularly 
poor .statistics as well as notable specific discriminatory practices., 
When the shift was made to public sector cases after 19 
against police and fire departments but increasingly against public 
utilities and city, county, and some suburban governments-.:.statis­
tical measures again were used to compare the size of a standard 
metropolitan statistical area (SMSA) with the ratio of minorities and 
women employed in the SMSA. Large cities and counties were. 

, targeted in much, the same way as large employers, because of the 
probable yield from these suits whElD weighed against the stated·· 
objectives. 113 . In the selection of cases, therefore, numbers were 
important to the expected results. . ' 

The results in the cases the Justice Department brought or partiC­
ipated In from the late 1960s'to the end of the Carter administration 
not only created a body of law that gave concrete meaning to 

, affirmative action as a concept, but also translated the concept in 
terms of measurable numbers for judging achievement. For example, 
cases filed by the Civil Rights Division were among the first decisions: 
holding th,,~ federal law not only forbade overt, purposeful 
inationbut also apparently. neutral, practices that perpetuated 
,effects ofpast discrimination.u'-The Justice Department also filed 
other ,cases condemning the discriminatory use of tests and ott 

~--selection·criteria;115 
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. The remedial principles requiring positive conduct to counteract 
, the effects of past discrimination also were formulated incases filed 
by the division116 orin those in which the division joined as 
amicus.117 As to the use of numerical goals with accompanying 
timetables, the division either filed cases that sustained their usell8 

or, joined cases filed by others.ll9 
· ,Beyond the involvement of the Justice Department, the use of 

numerical measures for judging the accomplishment of the goals .of 

antidiscrimination in employment had been consistently upheld in 

a range of settings addressed by court decisions in numerous lawsuits 

brought by other litigants before the Reagan years. 'Every federal 

appellate court that ruled on the issue concluded that, under 

appropriate circumstances, goals and timetables may be made a part 


.. of-a·court's-remedial order;120 These-decisions'accordea with thEl . 
apparent congressional consensus reflected ..in the defeat of an 
amendment to the 1972' Title VII amendments that would ,have 
prevented ·federfil agencies and officials from imposing goals and 
timetables or other forms of numerical relief under Title VII or The 
Executive Order.l2l 

Moreover, the Supreme Court had clearly approved the use of 
· back pay as a remedy122 and had ruled that private employers may 
adopt and implement voluntary affirmative action plans using 
numerical goals. In United Steelworkers v. Weber,123 the Court 
rejected a "reverse discrimination" c.hallenge to a voluntary plan 
adopted by. the Kaiser Aluminum Company and the steelworkers, 

· which established a training program that reserv:ed half of its 
openings for black workers; Characterizing the plan as a temporary' 
measure designed to eliminate racial.imbal~nce, the Court ruled that 
Title VII did not bar efforts to "voluntarily adopt affirmative action 
plans designed to eliminate conspicuous racial imbalance in tradi­

· tionally segregated job categories."124 Finally, in a case of notoriety 
equal to Weber, a majority of the justices of the Supreme Court in 

. the Bakke ~ase125{which involved admission to a medical school " 
and was decided a year before Weber) endorsed the proposition, that.' 
affirmative action measures need not be restricted to the so-called 
identifiable victims of discriminatory conduct; race (or sex) may be 

,laken into account to correct pa~t inequities: . 
.' Such was the course of action taken by the Justice Department 
and..the legal development from litigation undertaketibothwithiri ­
and without the department, when the president's men occupied 

· the seats ,of power at 10th Street and Constitution Avenue 
~ ....." .. -n-r·u=lias:the J-..-~ 
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At the same hearings, former labor secretary Raymond Donovan 
testified that the large back. pay award figure in fiscal. 1980 was 
unique because there had been an unusually large settlement that 
year. Hence, he argued, the number of settlements was about the . 
same in 1982 as in 1980,90 an assertion belied by the figures. . 

OFCCP Director Susan Meisinger explained the decline of debar-' 
ments to 'zero (beforethe one debarmentin 1986) as resulting from 
thelegal requirement of an administrative hearing prior to debarment. 
She. noted, however, that there 'were 122 recommendations for 
debarment pending as of the date of her testimony in 1984.91 And 
well into President Reagan's second term, critics other thari past 
OFCCP officials continued to take the administration to task for its 
"very weak enforcement ... in terms of any sanctions being applied." ~ 
They have particularly contrasted the sole contractor debarment 


. after-more than' five' years-of-the Reagan ·administrationwith the 13 

debarments that occurred during President Carter's administration.92 


Resolution of the conflicts in the testimony of officials, as well as 
in the responses Of some of them to their critics, is neither possible 
nor necessary here: But the -inferences that may properly be drawn. 
from the record certainly lend some credence to the assertions of 
weakened enforcement. Former secretary Donovan's response to the' 

-decline in back pay awards, for example, does not account for the 
differences reflected by the record. Not only did the dollar amounts . 
of such awards sharply decline, the number of recipients also decined 
from 4,336 in fiscal 1980 to-496 in fiscal 1984.93 Moreover, although 
the severity of the debarment sariction has limited its use in the. 
past, there were a number of debarments in the Carter administration94 ' 

and before. . 
Because of the relative' infrequency of the debarment, contract 

suspension, and cancellation sanctions, it was recommended during 
the Ford administration that, these penalties be supplemented by 
othElrs.95 Consequently, regulations were adopted in 1977 to permit 
administrative orders enjoining contract violations arid providing 
for back pay rather than 'debarment.96 Use of the back pay remedy 
as an alternative to the more severe sanctions, therefore, is critical 
in the overall enforcement scheme. If there are rio debarments or 
contract suspensions and . cancellations and very few back pay 
awards, there is little of significance left in theenforcement program. 
Yet, according to the director's te~timony before the House 
priations-Committee'in' April-1984',' more than' 100-'debarment 
recommendations were pending.9 ? Surely, these recommendations, 
in cases where cause has been shown, manifest a need for pnfnrr.p· ­
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,ment. And these recommendations do not take into account the 

large number of cases that have been closed without findings of 

cause, commitment letters, or conciliation agreements. How many 


. of these require administrative sanctions is not known, but it seems 

, safe to assume that many do and that such sanctions would. have 


been applied if OFCCP enforcement was stronger. 


'. ATTEMPTED CHANGES'IN REGULATIONS 

In December 1980, the C~rter administration proposed new regula­
. tions to consolidate the regulations for Executive Order No. 11246, 


section 503 of the Rehabilitation Act of 1973, and section 402 of the 

Vietnam Era Veterans Readjustment Act.98 'Soon after President 

Reagan took office, the effective date of the regulations was postponed 

and a review of them undertaken. Subsequently, revised regulations 

_were.published in the- Federal Register.-on . 25 August 1981, and. . 

again on 23 April 1982,99 , 


Severalthanges were proposed to 


o reduce the scope of coverage 
o raise the threshold dollar amounts for a written affirmative action 

- plan 
.' 0 relax the requirement for an affirmative action plan that includes 

goals and timetables where. "underutilization" of women and mi­
norities is. shown .,. . 

o pe~mit contractors employing between 250 and 500 employees to 
prepare abbreviated affirmative action plans 

. b allow approval of an:affirmative action plan for a five-year period 

.'("e,xtended duration AAP") rather than for only one year at a time 
o eliminate all preaward compliance reviews 


, 0 provide back-pay awards only to the identifiable victims of 

discrimination 


.. 0 li~it the time period for which such awards can be sought. 


. : The proposals would also have combined minorities and females 
, forthe purpose of a contractor's utilization analysis of its work force. 

and would· have determined goals for women' in the construction 
" 

industry on an aggregate rather than trade-by-trade basis. 
These proposals prompted extensive public comment, and dis~ 

approval outweighed support by nearly a three-to-one margin. 

Although the proposals had.been made initially without consulting 

EI!;OC,. the. final revisions were .submitted_for_ EEOC. reyiew in 

·February1983. EEOGcommentt~d that some of them (for example, 

,the rule that back pay be limited to .only identifiable victims and 
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and to develop and file a written affirmative action program for each, 
faCility with annual reporting cif the resuIts:78 The requirements were 
clarified and expanded by subsequent regulations. Federal contrac~ 
tors are also required to, develop affirmative action p'rograms for, 
women and to remedy the effects of past discrimination on incumbent 
employees (the "affected class;:). Procedures for imposing sanCtions 
for failure to comply were established.79 With the addition of a back 
pay remedy in 1977 as ,a formal part of the regulations (although it 
had been obtained from .contractors previously),8() the basic aspects 

, of the compliance .program were in ,place by 1981 when the new 
administration embarked on its mission to change the affirmative 
action program. ' , 

~:;-Its·mission·was·undertaken in two ways; by changingenfOfcement~~ 
.and by attempting across-the-board changes in the governing regu­
lations.' .' , 

• CHANGED ENFORCEMENT 

The primaryOFCCP enforcement to.olsare -as follows: 

D, the four-step compliance review 'consisting of a so-called desk 
audit of a contractor's affirmative action compliance program', an 
on-site review ofany deficiimcies 'revealed by the audit as well as. 
of other matters not revealed, an off-site analysis of information 
. uncovered during theon-site review, andprepatation of.a compliance 
review report as the basis for further action; 
D complaint, procedures whereby individuals can assert personal 
claims ofdiscrimination.or breach of a contractor.'s affirmative action' 
obligatia'n arid OFCCP itself may as~ert noncompliance with affirm- , 
ative action obligations after'<1 compliance review (similar to an 
EEOC commissioner's charge), which 'may result iri sanctions that 
include back: payor retroactive seniority measures (short o( the more 
serious debarment or contract cancellation or suspension remedies);
and ' " , ' , ', 
D references to either EEOC or the Justice Department for 
enforcement where administrative enforcement is deemed unwork­
,able~81 . 

Theeff~ct of this enforcement' appa;atus has been diminished by.>' 
reduction in funding and staffduringthe Reagan administration:' , 

the time of the 1978 'reorganization, funding-'-alld the number of 
authorized positions-increased greatly. A leveling' off in 

'--Reagan~sfirst year, was f6Ilowedbyasnarp deCline Since1982. In 
fiscal, Hi85, there was a deCline in real dollars and another small " 
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reduction in staff.82 Although complaint investigations and compli" 
ance,reviews rose between fiscal 1980 and fiscal '1983, the number 
of debarments of contractors fell sharply (from 5 in fisca.i 1980 to 
zero in fiscal 1982, 1983, and'1984);and so did the amount of back­
pay awards' ($9.3 million in fiscal 1980 to $2.7 million in ,fiscal 
1984). The number of administrative'complaints filed also dropped 
from 53 in fiscal 1980 fo 18 in 1983 (rising to 23 in 1984) with a 
low ,of only 5 in fiscal 1982.83 ' , ' 

Thus, in a pattern similar to that at EEOC, the data show increased 
activity in investigation and review but considerably less enforce­
ment during Reagan's' first term and little difference during the 
second.,Where~s alrriosth.:!i!Lc4. the case_~_wher~violatLonCwere., 

I~~~.-,"· amongcontradors were settled with conciliation agreements 
in fiscal 1980, only 30 percent of such cases were closed with s,uch 

. agreements by the third quarter of fiscal.1983.The first and only 
debarment' of a' cOI~tractor during the Reagan administration'~ two 

, terms occurred'in 1986; and the number of recipients receiving back 
pay dropped sharply from fiscal 1980 (4,336) to the first six months 
of fiscal 1985 (211).84 Affected-class cases involving incumbent 
employees declinedfrom 467 in flscal1980'to'222 pending in'fiscal 

;1982 and ;declined to 165 pending during the first quarter of fiscal 
1983. TwentY-six percent of investigationssust~ined allegations of 
discrimination in fiscal 1980, compared with only 16 percent in 
fiscal 1982:85 A picture of m'6re complaints, rapidly handled, with' 

. fewer cause findings, indicates either no investigation or incomplete 
ones (unless, of course, there are now so' many worthless complaints 
lodged against so many complying employers). 

,Fonner OFCCP officials, have so test,ified and' nave pointed to 
policy innovations that account for ·the' disparity in, enforcem~nt 
under,current and prior administrations. The establishment 'ofquot~s 
'for staff compliance reviews by each investigator, plus time restI:aints, 

" was said 'to deter enforcement, regardless of the ~ize or complexity 
of the company or its degree of preparedness, for the' review: 

" Moreover, enforcement actions in field offices must' be sent' for 
'review to the poorly ~quipped national office,06 One official testified 
,that .former OFCCP .Director Ellen Bergman also instr'ucted regional 
administrators not to accept' affil::!IlitJve~ action plans (AAEs)jUhe 

, plans-set 'goa'is'beyo~d-tho~e 'expecte9, from the availability of the 
'protected population in the area from which the workforce was 

wn,8.1:even. thoughsuchvoluntary-goal:...setting-beyond-legal 
requirements has been upheld by the U.S. Supreme Court.88 Testi­

.mony bya high Labor Department offiCial refuted this assertion.89 
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inception, def~rred to by the courts a~ an authoritative interpretation 
of Title VIL62 They use, as the courts do, a statistical measure ,to 
determine theexishmce of adverse impact as evidence of discrimi_ 
nation that an employer may explain for business reasons. Thomas 
expressed "serious reservations" about the guidelines in December 
1984 because ,of their reliance on statisticalmeasures,63 and, in 
testimony before the House Education and Labor Committee, stated, 
that he opposed goals, timetables, and quotas for minorities in the 
work force.t;4 In February 1986, EEOC announced that it had aban:' 
donedaffirrnative action hiring goals and timetables in its settlement 
of cases brought against private employers.65 In August1986, after 
the Supreme Court in July of that year upheld affirmative 'action 
programs involving goals and timetables,66 Chairman Thomas' told 
members-of -Gongressc.during a -hearing that-he~ would--drop-his­
opposition to such measures because "the Court has ruled •... That's ' 
the law of the land, whether I like it or not."61 ' 

As to the more' comprehensive concept of affirmative action that 
requires (beyond goals and timetables) concerted effort to overcome' 
past discrimination by "make-whole" measures retroactive rather 
than merely prospective in nature, however, Thomas has been quoted 
as stating that it is just as "insane" for blacks to expect relief from' 
the federal government for years of discrimination as it is to expect 
a mugger to nurse his victim back to health ...Ultimately," he stated,­
"the burden of being mugged falls on you. Now you don't want it 
thatway, and I don't want it that way. But that's the way it happens. 
. .. Before affinnative action how did I make it?"66 On another 
occasion, he expressed his, belief that because blacks al,1d other 
minorities .face so many socioeconomic problems as -well as racial 
discrimination, that a "neutral'; l~w such as he believes Title VII to 
be, is "an improper vehicle for reparation."69 

These views apparently were incorporated in the terms of the 
General Motors settlement that earmarked approximately $15 million 
for education and skills-development programs for minorities and 
women: However laudable that aspect of the 'settlement may be, 

'however great the need for education and training as a socioeconomic 
matter, however accurate the chairman's description of the broader 

,problem, there is nevertheless a role for law to play. Laws, although 
not a' panacea for all discrimination; when enforced, make other 
,solutions not only possible, butworkable.- The nation made .this 
assumption when it enacted Title VII in 1964 and created EEOC, 
<,lrid when it amended the statute in 1972' to grant the agency 

'-~~expanded-enforcement-authority -~-'-----------=; 

, 
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Office of Federal Conlract Compliance Programs 

'Presidential authority -to issue executive, orders banning federal 
'contractor discrimination and to use various affirmative action 
measures to enforce the ban including, quotas (percentage of the 
work force), numerical goals, and timetables for achieving them, 

'_ have been repeatedly upheld by numerous court decisions and legal 
, opinions, including that of President Nixon's attorney general before 
President Reagan was eleCted.10 

The heart of the contract compliance ,program is Executive Order 
'No. 11246 as amended by Executive Order No. 11375, and their 
implementing regulations. In every nonexempt supply or construc­
tion contract (exemptions are based primarily on the relatively small 
dollar amount -in vol ved:- similar to Titl e ,VII's, exenmtio.n for busi­
nesses with fewer than 15 employees). standard form clau~~s impose 
the basic obligation not to discriminate against minorities and 
females and to take affirmative action to employ them {the equal­

, opportunity clause).11 
Similar guarantees must be obtained by government contractors 

from their subcontractors.12 Construction contractors who are in­
volved in a project assisted by a federal grant, loan, insurance or 

73
'guarantee must also include an equal opportunity clause. The 

equlli opportunity clause requires the contractor (when used, the 

term also includes a subcontractor) to certify that it does not maintain 

segregated facilities or permit its employees to work at any location 

it controls where such facilities are maintained." ' 


Similar obligations are imposed in the regulations applicable to 
, handicapped workers and disabled Vietnam era veterans as a con~ 

sequence of the expansion in June 1975 of the responsibilities of 

the Office of Federal Contract Compliance for enforc~ment of section 

503 of the Rehabilitation Actof 1973, as amended,'5 and section
16
402 of of the Vietnam Era Veterans' Readjustment Assistance Act.

With this additional responsibility, the office was reorganized and 

renamed the Office of Federal Contract Compliance Programs (OFCCP). " 

Subsequently, all contract compliance responsibility that had been 

assigned to other agencies and departments iIi the ,executive branch 

was consolidated in OFCCP in 1978 pursuant to Reorganization Plan 

N~l~ , . 


--Before President Reagan assumed office, regulatioJls we!'e issued 
to implement the affirmative action obligation. The first reg~l~iions, ­
issued in 1968, required contractors to evaluate the minority rep­
resentatiori(or utilization)'o£-their-work-force-in-all-iob-categories . ----I 
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pay for equal work" standard.53 As noted, the sharpest falloff hi 
litigation activity was in the area Congress had determined that 
action was most needed-the pattern-or-practice or systemic cases­
designed to affect large employers and broad areas of discrimination. 
Because the stated policy of the administration is to pursue only 
the claims of "identifiable victims" of discrimination. a decreased 
emphasis on pattern-Or-practice or class-action lawsuits is not sur­
prising. 

In the first year of Reagan's second term, EEOC litigation activity 
increased somewhat over the earlier years. The staff of the general 

recommended 708 cases for litigation. a significant increase 
over the previous year, 1984, when only 276 cases were recom­
mended. And 28~ cases" were actually filed in" court, a marked 
increase from the two previous years, when only 136 and 226," 
respectively, were fil~d, b~tsJill_less than the_numbediledjn 1981. 
Available" evidence again suggests, however, that the increase in 
recommendations and actual" filings is still not in the systemic or 
class-action cases, but in cases involving individual charges by the 
so-called actual victims of discrimination. 54 

Beyond numbers and kind of litigation, there is the question of 
the .conduct of the litigation pursued. In a highly publicized settle~ 
ment of a discrimination suit against General Motors in October 
1983, trumpeted by EEOC as. the largest of its kind in history (in 
which GM agreed to pay $42 million), EEOC settled without requiring' 
that back pay be provided to members of the classes-minorities­
and women. Back pay is a remedy specifically n1entioned in Title 
VII whenever a court orders relief after a finding of discrimination,55 
a remedy which the Supreme Court ha~ characterized as in keeping 
with the "make whole" objective of the act.56 Of course, the GM 
settlement did not involve such a finding: so technically the consent 
agreement need not have included such a provision. However. EEOC, 
as the principal organ of Title VII enforcement, was and iS57 expected 
to take the initiative in carrying out· the policy manifested in Title 
VII rather than to acquiesce in a ,settlement apparently subversive 
to that policy. ' 

The General Motors _settlement did include other provisions~ 
specifically: goals and. timetables for implementation-that the pres­
ident and his Justice Department have opposed as unwarranted 
preferential treatment. To this extent, the EEOC record can be seen 

_tf! shll_des of gray noJ possible inJhecase of the Justice Department. 
That shading is also seen in the EEOC's effort in April 1984 to file 
an amicus curiae brief in Williams v. New Orleans,56 a ~ase involving 
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discrimination in that city's police department, in an effort to support 

a plan of goals and timetables the Justice Department opposed. The 

Justice Department eventuaJly prevailed upon the EEOC not to file" 

the brief and' intervened to challenge the plan, a challenge' that 

"ultimately failed. Subsequently, Chairman Thomas stated that he 

did not believe that the EEOC has the authority to file su~h briefs 

in public sector cases, the domain of the Justice Department since 

the 1972 ~mendments to Title VII. " 


The disturbing:aspects of this assertion are the capitulation to the 
, Justice Department and its encroachment on EEOC's independence. 
Filing of an amicus brief requires only the permission of the parties 
to a lawsuit, or the court. Although Thomas may be correct regarding 
EEOC's inability to intervene formally as a party-because it is the 
Justice Department that is authorized to seek a remedy against local' 
gov:ernments,~n amicus filing is another matter._The problemhere.­
obviously was the position taken by the Justice Department and the 
eventual concurrence with it by EEOC.59 ' 

In another example, EEOC'also attempted to carry out its respon­

sibilities for federal agency enforcement directly against the Justice 

Department by insisting that the department, like every other federal 

department, submit its detailed employment figures and practices 

relating to women and minorities to EEOC. In September 1983, the 

Justice Department for' the second time submitted departmental 


, employment data to EEOC that did not include numerical goals as 

, required. The clepartment, 'of course, is philosophically opposed to 

such goals despite their endorsement by the courts (see discpssion 


Nothwithstanding, EEOC rejected the data, at that point 

taking a different view of its duties. Chairman Thomas was quoted 


. as saying that the goals were necessary "for me to do the job Congress 

requires me to do."60 ' 

Thomas subsequently adopted the Justice Department's position 
in EEOC'spursuit of litigation, however, thus further contributing 

, to the gray picture' of. EEOC enforcement He endorsed the effort of 
several administration agencies-the Office of Personnel Manage­ " 
ment, the Commission on Civil Rights, and the Justice Department­

to change EEOC's guidelines for employee selection and retention 

by private employers. The guidelines, which EEOC had adopted in 

1978, state that any employee test or selection procedure in hiring, 

promotion, transfer, or dismissal, with an adverse impact on racial 


_ ,and ethnic minorities and women, is discriminatory unless justified .. 
by business necessity. These guidelines reflect the prevailing law as, 
announced by the Supreme Court.6l They aiso have been, from their 
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, . ' . 

has decreased. At the same time, the number of settlements has .. 
fallen but the number .of no-reasonable-cause determinations has. 
risen.. And the time. committed to processing the cases has in­
creased.46 . . . 

The largest number of closures apparently resulting from the rapid­
· charge' process' occurred during Chairman' Thomas's first. year at 
EEOC's helm. fiscal 1983, after a decline during the previous fiscal 

·year when~EOC was essentially under caretaker leadership,41 
Combined with the data on decrease in the backlog of cases, these 
figures suggest that EEOC perhaps has been efficient both in respond­
ing to new charges and in disposi!!g of old ones~ In the latter instance, 
though, this could mean that the cases were just too stale, the 
problem hadheen resolved without 'EEOC intervention, or the 
charging part~es' citcurristanceshad changed, making intervention 
unnecessary or unwarranted. As far as new charges are concerned, 
it is possible to conclude from the data either tha! !he agency_has·! 

· been quite successful-under its' methods~ -or -that it has been very 
unsuccessful· (the decrease' in the number of settlements might. 
suggest this), or that it has emphasized speed of process at the cost 
of appropriate results. -Moreover, an increase in the number of no-. 
reasonable-cause findings might mean that a large number of frivo-. 
lous charges were filed or that the agency's investigative methods: 
were less than' vigorous. The increase in the time committed to 
process could mean thoroughness or inefficiency. 

The interpretation of the data ultimately depends on one's per~ 
spective on what' it is important fox: the agency to do-a matter of 
emphasis. Because staff overall has been reduced and funding cut 
(in tenns of real as opposed to nominal dollars)48 it is clear here, 
throughout the civil rights agency enforcement process,. that there 
are limits on what can be accomplished. Although the data can be 
said to suggest less than vigorous' enforcement, even within these 
limits,49so sweeping a judgment regarding EEOC's charge-processing 
activities is unwarranted without knowledge of the cases concerned: 

As for litigation. again the data are susceptible to varying 
pretations. The number of cases EEOC has taken to court has deLI1Huu" 
visibly from the Carter years. The largest declines occurred 
the first years of the Reagan administration. The number of filings 
has increased since then but still is considerably smaller than in the 
previous administration. The sharpest decline initially was in 
so-called systemic or pattern-or-practice cases, which fell from 

· in fiscal 1980 toO in fi~ca11982 and then iIlc~ase.d t9:l0.in 
1983..The number of-EEOCamieiis -briefs also declined "hArniV 
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during that period (from 75 in fiscal 1980 to 28 in fiscal.1983, a 
· decline of 62.7 percent).50 
'.. Explanations for the decline include, of course, the usual one of 
,'attorney staff reduction.51 Because respons.ibiIity for litigation rests 
· primarily with the Office of the General Counsel (with EEOC approval 
:of the cases selected for litigation), clearly reduction of the number 

of attorneys in that office would have some effect on the agency's 

ability to litigate. But because the general counsel's staff relies on 

information developed during the charge-processing activity and on 

the recommendations of the investigatory staff of cases with litigation 

potentia!, determinations made during this enforcement phase also 

clearly influence the extent of litigation activity. If, as asserted by a 

former EEOC general counsel,52 there has been an increased emphasis 

on the closure of cases, with a concomitant commitment to close 

cases witJ1Qut fully exploring -whetherreasouable' 'Caiise .exists· fo~··· 

'tlle- charge made, the number of c<\ses recommended for court 

enforcement would also fall. . 


As to the first possible explanation. reduction in staff support (at 

least without oth~r offsetting measures) inevitably cripples needed 


· enforcement and can . properly' be taken as a sign of lessened) 

commitment. As to the second possible explanation, although a 

blanket" condemnation based on the charge-processing data alone 


· may not be -warranted, there can be no doubt that a policy that. 

-emphasizes speed of closure without making a rational determination 

about the validity of the charge -is· inappropriate. Performance 

standards' that sacrifice proper investigation coupled with staff 

reductions, limit the agency~s ability to use its most effective 

enforcement weapon-litigation. As noted in the previous chapter 


· with respect to a similar reduction in Justice Department pattern­
· or-practice filings again~t housing discrimination, it is unlikely that 
· the sharp decline in the number of cases taken. to court in the' early· . 
years of President Reagan's first administration reflected a similar 

decline in employment discrimination. 


" 
A .more likely explanation is that the administration has been 

· unwilling to recognize the need, and there is ample evidence of 
,.this. For example, Michael J. Connally, who served as EEOC general 

. ~ounsel from November 1981 to September 1982, apparently re-·. 

peatedly turned down cases recommended to him by ·staff in EEOC' 


. regional offices. He was also reported to have expressed some._ 

· antipathy .towardclasscaction suits charging age iiiscfiiiiinationand . 

those claiming that women's pay should be judged by a standard of 

cthe "comparable worth" of the job involved in addition to the{'equal.----~ 
. ~"----
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the Department of Labor which is responsible for enforcing 
obligations of federal contractors37 ' ' 

o the Department of Justice which is responsible for litigation 
state and local· governments38 (and which may also intervene 
lawsuits initiated by privat~ individuals who are members of 
protected classes).39 

THe ReAGAN ReCORD IN eMPLOYMENT 

The major institutions that deal with the issue 'of discrimination in 
, employment are the Equal Employment Opportunity Commission, 
the Office of Fede'ral Contract Compliance Programs, and the Justice 
Department. , 

Equal Employment Opportunity Commission ' 

The Equal Employment Opportunity Commission (EEOC) is com­
posed of five commissioners appointed by the president and con-, 
firmed by the Senate:40 From its inception, EEOC's mission has been 
to lead the federal government's antidiscrimination effort in the 
private sector. It was hampered originally by Congress's failure to 
grant it "cease-and-desist" authority similar to that granted to ,the 
National Labor Relations Board under the National Labor Relations 
Act passed in the 1930s to .curb "unfair labor practice(s)" of 
,employers and unions relating to the collective bargaining process.41 , 
Instead, the less effectiv~ remedy chosen merely authorizeCi the 
EEOC to investigate and attempt conciliation of charges of discrim­
'inationfiled by individuals (either on' their. own' behalf or as 
representatives of a class) or by one of the commissioners (coll,lmis- . 
sioner's charge).42 " , 

The 1972 amendments to the act again refused to grant cease-and- ' 
desist powers but did authorize the EEOC to sue in the federal courts 
and to intervene in suits brought by private parties. The EEOC's 
jurisdictIon was further increased during the Carter administration 
by transfer of e'nforcement authority for the Equal Pay Act; the Age 
Discrimination in Employment Act; section 717 of Title VII (added 
in 1972 to protect federal employees); section 501 of the Rehabili­

,tationAct (regarding federal employment of the handLcapped), and 
the. Fair Labor -Standards Act 'Amendments ,of i974,as amended 
(prohibiting age discrimination in federal employment).43 In short, 
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,;'the EEOC's broad responsibility is to curb prohibited employment 
discrimination by both administrative and judicial action in all areas 

. affectingemploy~es in the private sector and the federal government 
;, (except federal contractors, which is discussed in the next.section). 

The EEOC has' approximately thirty-one hundred employees in 
addition to the five commissioners..... Its current chairman is Clarence 

,Thomas, a black Republican lawyer from Savannah, Georgia. He 
. was .the assistant secretary for civil rights in the Department of 
Education before becoming EEOC chairman in May 1983. The EEOC 
record under Thomas's leadership defies description as either clearly 
progressive or cleafly retrogressive, Perhaps the record reflects no 
more than a change in emphasis from that of the prior administration,' 
but a change in philosophy is apparent' as well. As noted, EEOC's 
main enforcement tasks are the pr.o(;~?si!lgoLcharg~s. of~discrimi~' 

_ naHon 'in an-effotCto'resolve-ihem administratively if possible 
(including the referral of charges to state or local agencies as 'provided 
in the statute), and litigation pursuant to charges filed in pattern~or­

" practice cases.45 A third important EEOC function, in accordance 
with its increased responsibilities after the 1978 reorganization, is 
that of coordinating the equal opportunity efforts of other agencies, 

, including development of uniform definitions of. discrimination, 

and standaras and procedures for enforcement. ' 


In the case of charge processing,' it can be argued that a shift in, 

,empha'sis has occurred rather than-an actual decline in enforcement 

activity. The system adopted under President Jimmy Car~er's EEOC 

Chairwoman, Eleanor Holmes Norton, consisted of, three lllajor 

components:. . " 


o a rapid charge processing system that focuses on quick settlement 

of individual complaints through a face-to-face f~ct-findingconfer­
ence, , 

o a backlog charge processing system designed to make inroads on 
the large number of charges that had accumulated over several years, 
again to facilitate the settling of such' cases quickly by narrowing,. " 

the scope of the charge 
o· a systllmic program to determine whether reasonable cause existed 
for the charge and whether litigation should be undertaken on a 
basis broader than mere resolution of the charging parties' com­
.plaints-that is, because of patterns or' practices of discrimination 
~y significant offenders suchas·large nationwidecompanh~s: ,. '" 

The number of cases EEOC has closed sInce 1980,the last year of 
the Carter 
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ative action program to overcome past discrimination. IS 

in 1971 congressional committees found that minorities and 
stilI were not sufficiently represented throughout the federal 
reaucracy. Accordingly, Congress enacted the1972 Amendments 
Title VII, extending to federal employees the basic protections 
to private sector employees under the 1964 act. 19 At the same 
state and local governments, their agencies, and politicalsu 
sions were made subject to Title VII.20 

A third major thrust of national policy against emplOYmP.ht 
discrimination is directed toward employers who do business 
the federal government. Although these employers are Subject 
Title VII,' the federal government has continued to use its 
over the government's procurement process to require 
contractors to desist from employment discrimination. Presi 
Kennedy~s 196Lexecutiveorder21 established speCific sanctio~s 

~noiicomplia~ce-:-the termination of eXisting contracts and the 
barment from future contracts. President Johnson later made the 
secretary of labor rather than a presidential committee responsible 
for assuring, compliance, and again required contractors to take 
affirmative action to ensure equal opportunity.22 ' 

In its last stages, the evolutionary process in employment discrim_ 
ination law encompassed two other groups of workers": older workers 
and handicapped workers. The problem of age discrimination had 
been recognized by Congress as early as the 1950s, and efforts were 
made to add age discrimination as one of the prohibited categories 
in Title VII.23 Although these efforts failed, a provision of the act 
directed the secretary of labor to prepare" a report to Congress on . 
age discrimination in employment. The report, furnished to Congress: 
in 1965, recognized age discrilT!inationasa national problem re­
quiring federal intervention. z4 Consequently, two years later, 'the 
Age Discrimination in Employment Act of 196725 was passed pro- . 
tecting workers ages 40 to 65. The secretary of labor was deSignated 
as the government's enforcement arm, but the" substantive aspects 
of the" act so closely track those in title VII that it is clear that. 
Congress intended the new, act to be interpreted and applied in 
much the same way. Later amendments of the act broadened its 
coverage to include stafes, their political subdiVisions, and the "" 
federal government,26 and extended the protected group to age'
seventy.27" . 	 _ . 

Empl,oYment _discrimination against· handicapped' persons' was 
pro'scribed by the Rehabilitation Act of 1973.28 Section 503 of the 
ac(29 requires that any contract for procurement 
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excess of $2,500 contain a provision that the employer will "take 
iative action to employ and advance qualified individuals 

despite their handicap." Administration is by the Labor Department 
in the case of the executive order relating to federal procurement. 

50430 bans handicap discrimination in federally assisted 
,prognll11S. It,like Title IX (see chapter 4), is applicable to employment 

discrimination in these programs. (Title VI also forbids discrimi­
nation in federally assisted programs that provide employment.) 

Department of Health and Human Services administers 'this 
"section. Section 501(b)31 imposes an "affirmative action" obligation' 
'in the federal hiring process congruent with that imposed on 
contractors and the federal government. 

In addition to this effort to create a unified structure of major 
statutes. (l.nd !,.eguJations, there" are shards,of JederaL law.elsewhere,_ .. , 
'all requiring some measure of enforcement by the executive branch. 
They complete a 'network of federal, law designed to vanquish, to 
the extent that mere written rules can, the continuation of discrim- " 
ination in employment. They include 

o the Omnibus Crime Control. and Safe Streets Act, which prohibitS 
discrimination in employment on the basis of race, national origin, 
sex, or religion in the administration of law enforcement programs 

,financed by the acp2. . . . 
D. the State and Local Fiscal Assistance Act of 1972, which applies 
to state and local· government programs funded· by the federal 
government and permits termination of such aid when Title VII 
viohitions are estabIished33 . 

o tne Vietnam Era Veterans Readjustment Act,34. which imposes an 
. affirmative action obligation on federal government contractors 	~o . 
hire and promote disabled veterans consonant with their obligation 
respecting minorities and women. 

This extensive network of federal employm,ent law requires 'a 
course of action to ma,ximize employment opportunit.es for the -< 
protected classes in order to prevent nullification of the commands 
of national law. Enforcement responsibility is shared among 

o the Equal Employment Opportunity Commission (EEOC), which 
was established. under. Title VII of the 1964 Act35 to provide an 
a,dministrative remedyJor .private employment discrimination with .. " 
expanded powers pursuant to the 1972 amendments to seek a judiCial 
remedy as welJ36 

.. "<-'"-D-theOffice-of-Federal·Contract­
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EVOLUTION OF FEDERAL 'LA W TO COMBAT EMPLO 
, ,DISCRIMINATION: TIlE EXECUTIVE'S 

In 1866, after the Thirteenth Amendment had abolished 
Congress passed the nation's first civil rights bill (chapter 1). 
bill responded to the most obvious ,disability of the slave systern_ 
the inability of the slave either to decide whether or for whom 
work and to be paid for working-by declaring that the former 
or their descendants had the "same right" to contract as 
.;;itizens.2 However, not until 1975 'was this language 
declared usable as a remedy against employment discrimination. 
In 1883 Congress passed legislation establishing a competitive civil 
service merit system fQrJ~derl)lemployment,under.,thedirection 
a-Civil Service Commission created by the act subject to presidential 
'appointment.' Despite this legislation, overt discrimination persisted 
in the federal service as in the private sector. During Pres ' 
-William Howard:Taft's adlIl:inistratiori, racial segregation was 
lished in the Census Bureau and extended by President Woodr01 
Wilson to' the Department of the Treasury and the Postal Service. 
In 'the late nineteenth century, women were employed ' 
exclUSively as clerks at salaries set by statute at one-half those paId 
to men. A merit system rule allowed appointing officers to refuse to' 
consider women who had been certified as qualified by the Civil 
Service Commission.6 Prior to 1940, black employment in the federal 
service was primarily in custodial and similar low-paying jobs, 

In 1940, Congress took the first step to eliminate discrimination 
in federal employment by passage of the RamspeckAct, which 
authorized the president to modify pay standards for government 
employees provided there was no discrimination on the basis of 
'race, color, or creed.7 Just 19 days earlier, President Franklin: 
Roosevelt issued the first oIa series of executive orders banning 
racial, ethnic, or 'religious discrimination in federalemployment. B 

In 1941, a Fair Employment Practices Committee (FEPC) was estab~ 
Iished by executive order.9 Although the committee was authorized 
to investigate discrimination complaints, during the first two years 
of its existence it abdicated this responsibility to the Civil Service, 
Commission, which rarely made a finding of discrimination. By 
1943, the committee b!lgan to'act independently, but,between 1941' 

"aha 1946, when was abolished, it found discrimination in only 
58 cases of nearly2,OOO complaints or'discrimination it investi-: 
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Fifteen years after abolition of the FEPC, in 1'961 President John 

;nnedy promulgated Executive Order No. 1092511 establishing the 


:sustained national policy against employment discrimination that 

'contihues to the present. The order established the President's 


on Equal Employment Opportunity with an announced 

on affirmative action rather than merely nondiscrimination 


Ipecung individual complaints. Two years later Congress passed 

Equal Pay Actp requiring that women receive equal pay with 

for equal work {defined as "equal skill, effort and responsibility 

... performed under siinilar working conditions").13 It was the 

legislation proscribing sex discrimination and was especially 


because it applied to the private sector. President Kennedy 

lived to sign the act but it was President LYIldon )~" J.ohnso_n wl!Q 

srgiied tne civirRights Act of lr964;14'themost sweeping commitment 

~'n1ade by the people of the United States through their elected 

. representatives to eradicate employment discrimination in the pri­
'vate sector. " 


EnforcemeIit of the' Civil Rights Act's Title VII, which outlaws 

discrimination, has, prompted much litigation and 


';debate--a reflection of. the faNeaching nature of the employment 
discrimination problem as well as the deep-seated resistance to the 
law's goals. It makes illegal a:wide array of "unlawful employment 

:practices"---discriniinatory hiring, promotion, and firing; compen­
'sation; and other employment conditions on the basis of race, color, 
~ligion" sex, or national origin. It applies :to employers (of 15 or 

:more persons), labor unions, apprentice programs, and employment 
'agencies. Exceptions are ma:de for' certain bona 'fide occupational 
-.reasons related to sex or religion (but not race). With these exceptions, 

members of the protected classes m~y seek both administrative and 
. judicial remedies for the discrimination prohibited. When a judicial 
. remedy.is sought,. either by aggrieved parties or by the responsible 
~,government agency, and a violation.is established. a court may not 
',only. "enjoin the respondent from engaging iIi such unlawful em­
ployment practice" but may also "order such affirmative action as 

may be appropriate ... (emphasis supplied)."15 


In 1965. President Johnson by executive order transferred federal 

'equal employment responsibility from the President's Committee on 

Equal Employment Opportunity to the Civil,Servicl') CO,II1XUission."t,6 _ 


:-S~x'discrhnination,not i'nCiuded in any previous eXecutive order 
{but now twice the subject of legislation), was banned in federal 
~II1p.loym_enCin_19,67.17_In_1969 ,_P.residenLRichard-M.Nixon-by ";'r 

,executive order required each federal agency to develop an affirm­
10 
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Chapter Six 

EMPLOYMENT 


_ _The preceding chapter described the interlocking character of dis­
-;:_.- crimination in education, housing~ and employment as a "vicious 

---.:,:,--triangle." The description . is-as deliberate-as it- is-accurate,-because 
. throtlghoutour nation's history, deliberate conduct has characterized 


employment discrimination. Because the effects of that conduct are' 

substantial, equally deliberate conduct is necessary to eradicate 

those effects .. The discussion in this chapter concludes that the 


:':~: Reagan administration has not respl:mded to the need in light of the 

'~J,!/ 'continuing nature of the problem, the federal government's role in 

~:';':'compounding it (as in housing discrimination), and the law enforce­
d~- ' 

_\'~~:(mentresponsibilities subsequently imposed by law on the govern- . 
,ment to assist in eradicating those effects. 
,:' The seminal cause of the problem of employment discrimination 
. fOl'black,Americans was, .of course, slavery-the institutional par­
.adigm of work without pay, power, or prestige the normal goals of 
,the workplace. -The consequences of slavery endured long after 
'formal abolition in the form of racial discrimination in both the_ 
public and private sectors. Discrimination limited most blacks to 

'menial jobs, and confined those who were educated or otherwise 
trained to serviceor professional roles within the black community. 

'experience of-other' nonwhites was similar. For women the 
discrimination resulted from beliefs about their roles as homemakers 
and mothers and their physIcal characteristics: t 

" 

• -Labor market discrimination for blacks, other minorities. and 
women extended well into this century when the federal government 

its efforts to counteract some of these conditions through 
legISlation. regulation. and court decisions contemplating executive 
action: Tracing the evolution of those efforts defines the executive~s ~ 
resPonsibilities and provides the backdrop for focus on the Reagan 
'administration's approach to them. - ­
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rights laws and tried to advance enforcement by measures that would 
allow subordinate government officials to do their jobs more effi­
ciently and effectively. There was no sustained delivery 'of a vocal,' 
highly visible public message under Carter as there had been with 
Lyndon Johnson. his last Democratic predecessor, but the Carter 

,administration fully supported the goals of the civil rights laws that 
had been passed and the remedies the courts had endorsed to carry 
out those goals. Carter also gave full support to administration 
officials with specific civil rights enforcement responsibilities., par~ 
ticularly ,the Justice Department, and showed a clear willingness to 
appoint persons who :understood and were sympathetic to those 
goals. ' ' , 	 , 

This was the atmosphere that prevailed in the executive branch 
in January 1981 when Ronald Reagan entered the White House. And 

, although the record of all the administrations from Eisenhower's to 
Cart.er's, supports assertions about· the-greater relative' vigor with 
which Democratic administrations have championed ,civil rights 
,enforcement, the record of none of them (including that of Richard 

l 	 Nixon) manifested a tendency to subvert in any fundamental. way, 
the protective goals oIcivii rights laws that had evolved over nearly 
three decades of concerted and painful effort in response to a history , 
with even greater pain. It was this' record and, this history that,', 
confronted the Reagan~dministration with the opportunity to make 
history by its record. That record is the subject. of the 
chapters. 
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mission (EEOC), established under the 1964 Civil Rights Act and 
chaired for the first time by a black woman, Eleanor Holmes Norton. 
Transferred to EEOC were all duties relating to equal pay enforce_ 
ment; enforcement of the ban on age discrimination and discrimi. 
nation against the handicapped; enforcement of nondiscrimination 

, in federar government employment; and the overall responsibilitx ' 
for coordinatio.n of the equal employment opportunity effort accom. 
panied by the appropriate transfer of budget. personnel, and files. , 
The Office of Federal Contract Compliance; which had been created 
to enforce Executive Order No. 11246. the government's contractual 
program, was reorganized and became the Office of Federal Contract 
Compliance Programs, In addition, a civil rights unit was created in 
the Office of Management and Budget (OMB) to monitor civil rights , 
enforcement and to advise the'OMB director on the funding and 
management reso~_rces needed for effective-enforcement, obviously-_ 

'a relahid concern. And during the last few Iponths of the adminis. 
tration. President Carter signed 'an executive order giving the attorney 
general authority to enforce- alHederallaws mandating nondiscrim­
ination in the provision of federal financial assistance and making 
the Justice Department the agency responsible for coordinating the 
enforcement of these provisions by all agencies. The order was seen 
by the president as "an important step toward a comprehensive. 
coherent approach to the goal of distributing federal aid on a' 
nondiscriminatory basis." which would give the Department of " 
Justice the leadership role in this area equivalent to that of the EEOC ­

- in employment.53 , , ' , , , 

, Of equal or perhaps even greater importance than this "'manage­
ment systems" approach with its stated goal of efficiency and 
comprehensiveness were the appointments made by President Carter. 
particularly at the Justice Department. ,Largely because of these 
appointments, which represented a clear presidential direction that 
the civil rights laws were to' be vigorously enforced, the Justice' 

, Departmeht under Carter I:!ecame' known as one that took its law , 
, enforcement responsibilities seriously without reference to political " 

considerationS. The ground·breaking appointment was that of a, 
black activist civil' rights -lawyer, Drew Days III. as' the assistant 
attorney general for Civil rights. As head of the Civil Rights Division, ' 
Day~backed fullyby a southerner as attorney general, Griffin Bell. 
who had been appointed to the federal bench by Kennedy-seized 

,'the leadership T,eins -at the Justice -Department with innovative-' 
-lawsliitsdesigned to carry out the affirmative action goals of federal 
law in housing (exclusionary iOIling cases). voting (cases 
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OUULlVU 'of minority voti~g strength), employment (hii-ing, promo-' 

and back-pay class relief) and education (busing and' other 


-,'mandatory pupil reassigruuent requirements). Carter supported his 

., Justice Department's cIvil rights enforcement program, which in-' 

, eluded encouraging the courts to make new laws to provide remedies 

.. :designed to ov~rcome past discrimination. , 


In remarks to the Leadership Conference on Civil Rights' (a 

consortium, of civil rights activist groups) in January 1980, Carter 


that in the first three years of his administration, more blacks. 

women, and' Hispanics had been appointed to the federal courts 


: than in all the previous administrations combined., He noted that 

28 of the 32 women then serving on the federal bench had been' 


, appointed by him. He noted that when he was sworn in as president. 

'not one woman was a U.S. attorney. The final Carter record sb.ow:s~ 


1'l-pei-centofhis-juQiCiaJ appoln~ments-were-biackS.'i4 percent 

were women and just under 7 percent were Hispanic.54 (Truman ' 

appointed the first blacks to the fedeI:al judtciary. and Lyndon 


, 	 Johnson appointed the first black justice to the Supreme Court, 
Thurgood MarshalL) Other pathbreaking appoi~tments made by 

• ' PresidenL Carter were those of Andrew Young, the first -black 
" appointed as.U.S. ambassador to the United Nations, and Patricia 


Harris, the first black woman cabinet appointment; (In his ,1979 

State of the Union Address, Carter also noted his appointment of. 

another woman to head a,cabinet department~laterin his, admin-, 


" istration, there was a third:-and the ,appointment of women in 

'approximately 20 percent of the senior posts throughout the govern­


'ment, many in ?reas where no woman previously had served.) 

Carter also sought to advance women's rights through support of 


the Equal Rights Amendment. But despite the extension of the 

deadline for ratification to 30 June 1982, accomplished with his 

administration's efforts; the amfmdment was not ratified., Carter also 

supported and signed the Pregnancy'Disability Amendments Act of ' 


, 1978,55 which amended Title VII of the 1964 Civil Rights Act to 

include pregnancy within the definition of "sex" as, a prohibited 
 " category of employment discrimination (overturning a U.S. Supreme 

'Court opinion that had ruled otherwise),56 Finally, Carter proposed 

strengthening the Fair Housing Act of 1968 by urging that the law 

be amended to give the responsible administering agency, the 

Department of Housing and Urban Development,enfoI'~:;_ementpow~, , " " 


" ers 'by authoriiingit' to lSsue "cease -and' desist" orders against' 
,violations of t.he act. (This .proposal never passed Congress.) 

Iter took seriousJy_his,responsihilities_to enforce-civil------- ­

http:Hispanic.54
http:employment.53


24. Civil Rights and the Reagan Administration 

some advances were made, particularly with respect to women's 
rights. There was certainly no overt effort at wholesale displacement 
of the executive role in enforcing civil rights, but examination of 
the Nixon record reveals that here was no vigorous champion; that 
presidential insistence on the importance of civil rights as a national 
priority had diminished; that overall leadership was lacking; and 
that setbacks were avoided only because the growth of civil rights 
enforcement in prior years, and thecontinuatiori of social change 
and its effect on the judicial and legislative branches of the govern­
mfmt, would not allow it. 

THE FORD ADMINISmATION 

Nixon seleCted G-erald Ford to succeed Spiro Agnew as vice president 
to assure continuation of the Nixon policies if Ford succeeded to 

presidency. When circumstances. '(Watergate) forced Nixon's 
resignation and Ford's succession, the expectation that Ford's admin­
istratfon would in Significant aspeCts, including. civil rights policies, 
be a clone of Richard Nixon;s was realized .. Ford did little more 
than carry out the policies he f9und.in place. Annually dur,ing the 
three Augusts that he served from 1974 to 1976,he issued the same. 
Women's Equality Day proclamation that Richard Nixon inaugurated 
earlier; claiming support for the Equal Rights Amendment. During 
the spring of 1976, Ford stated that ,he had directed the attorney 
general to continue an active search for a school busing case that 
would serve as a suitable vehicle for judicial review of the current 
case law on busing all 'a means of overturning that law, and he 
accelerated his efforts to' develop legislative remedies to minimize 
busing. He also expressed his intention' to recommend such legis­
lation to Congress.49 During the summer50 he proposed legislation 
to Congress to limit busing and later, 'in a special message, urged 

. action on it.
51 

Thafspecific legislation did not pass but the so-called 
Byrd amendment, which restricted busing;:u; a means of adminis­
trative enforcement by the Department of Health, Education, and 
Welfare, did and was signed into law by Ford (discussed in chap­
ter 3).52." , 

The only' notable civil rights legislation enacted during the Ford 
administration was Jb.e ,1975 extension ;for, seven-years of the speCial 
provisions o(th€; Voting Rights Act of 1965; which included for,the 
first' time provisions for' protecting the voting rights 
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minority citizens. The 1975 Voting Rights Act Amendments, unlike 
'those of 1982 (see chapter 7), were passed without incident. There 
was no resistance-to them by the Ford administration, Indeed, other 

,: than to continue to support the Nixon position on busing, Ford did 
not seek to dismantle the machinery for executive enforcement of 

. civil rights protections. It is worth noting, however, t,hat with the 
appointment of William Coleman as secretary of transportation, he 
,made the second appointment of a black man to the cabinet.(Robert 
Weaver, Lyndon Johnson'S secretary of housing and urban, devel­

- opment, was the first). ' 
. . In sum, the Ford civil rights record was not notable. He did 
nothing particularly good but (with the exception of continuing 

. -Nixon's school desegx:egation policies) did v~rY.J!~t1~ 

THE CARTER ADMINISmATION 

The administration of Carter, Reagan's immediate predecessor, was 

, marked by two noteworthy developments in the area of civil rights. 


.. " First, there was an increased emphasis on making the enforcement 

-- mechanisms .ri:lOre efficient, particularly with respecito enforcement 

'of the, by now, extensive networkof equal employment opportunity 

: -laws and regulations, and in assuring nondiscrimination in federally 


-,-, ';8ssisted programs. Second, for the first time in the history of the 

,::' •. civil rights enforcement effort, a substantial cadre of people drawn 


. from 'the groups whom the civil rights laws were enacted to protect 

were appointed to positions in which they were able to exercise 

real enforcement authority. Blacks, other minorities, and women 

were appointed to the federal bench, where, because the appoint­

ments are for life~ their decisions have the potential for sustained, 


Jastinginipact. Together these developments reinvigorated the civil . 
.rightsenforcef!lent effort that had become listless in the Ford years';' .~, 
'. As President Carter stated in his last State of the Union Address 

-iri January 1980, the goal of the effort to restructure the civil rights 

.~ enforcement machinery. was to allow the government to focus on 

.. large-scale enforcement of the civil rights laws. To this end, Carter 

'directed the implementation o['a sweeping reo!,ganiz~Jton_.oCthe_ 

equal'emploYment oppoi1:iinit~i effort in his 'Reorganization Plan No. 

'1 of 1978. Under the reorganization plan, the main government 


! - ';', agency responsible for all fede.nd,_efforts_opposing.discrimination-in-~--_-
. emnlOVTTlpnt 1A1"" tn h" th" Fnn,,) Employment Opportunity Com­
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President Johnson, broadened the role ~f the attorney general in . 
coordinating enforcement of Title VI, authorizing him to prescribe 
standards and procedures for review and investigation of all agencies' 
programs providing financial assistance.36 . 

Civil rights also advanced on several other fronts, particularly in 
the area of women's rights, by now a burgeoning movement of its 
own. A broad ban on sex discrimination in employment had been 
made a part of the 1964 Civil Rights Act (in fact, by an amendment 
on the floor of the House of Representatives added at the last minute 
in an effort to defeat the bill) to accompany the ban on sex-based 
wage discrimination adopted in 1963. When Nixon took office in 
1969, he created a task force on women's rights and responsibilities 
which issued a report, A Matter of Simple Justice,37 similar to earlier 
reports on racial discrimination. . . 
- From·thisreport came the stiggestions for action thatwereadopted. 

in some significant pieces of legislation enacted during the Nixon 
years banning sex discrimination in educational programs;~8 in 
housing,39 and in credit,40 all of which are discussed in later chapters. 
In his January 1972 State of the Union Address, President Nixon 
stressed his commitment to equal rights for women and commented 
on the number of women he had appointed to high-level federal 

. positions and on the increase in the number of women in middle- . 
man:agement p~siiibns ~nd on boards and commissions, A statement . 
on the 'Status of Women within the Admihistration, released in April 
of that .year, reflected the increased numbers.41 In August 1973, 
Nixon reaffirmed his support for the Equal Rights Amendment, 
which Congress had passed in 1972; and he proclaimed 26 August 
1973-the anniversary of the ratification of the Nineteenth Amend­
ment, which permitted w.omen to vote-as Women's Equality Day,42 
continuing a practice begun a year earlier with a similar proclama­
.tion.43 He also proposed that Congress broaden the jurisdiction' of 
the Civil Rights Commission to encompass sex-based discrimination. 
: On the employment front, President Nixon endorsed, in his 1972 

State of the Union Address, legislation to amend Title. VII of the. 
1964 Civil Rights Act to increase the enforcement powers of the 
Equal Employment Opportunity Commission (EEOC) created under 
the statute. He sought to grant the commission authority to seek 
court enforcement against prohibited discrimination and to widen 
its scope to ban discrimin'atory employment practices of state and 
loeal govemments'and:educational institutions .. These amendments 
passed Congress and were signed into law in March 1972.44 . . 

. The effect of these commendable initiatives, was submerged, 
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. '. 

however, by President Nixon's retreat in the area of school deseg­
:regation. In1969, the Nixon Justice Department, under the direction 

of Attorney General John Mitchell and Assistant Attorney General 


. for Civil Rights ferris Leonard, went to court to ·oppose immediate 

implementationof the requirements of the Brown cases. It was the 

first time in the memory of civil rights lawyers since those decisions 

that lawyers for the United States and lawyers for the private plaintiffs 

(among whom was the author) were on opposite sides in a school 


. desegregation case. Although the StipremeCourt rejected the position 
.taken by the Department of Ju,stice in the cases,4S the action of the 
Justice Department, with the apparent approval of the president, 
signaled a rupture in what had been an alliance between the executive 
branch and the plaintiffs in school desegregation cases. 

:~.o It soon became apparent that the Nixon administration not only . 
;·~k;:'~ ... objected to' quickening Jhe .paceoLschool desegregation but also 
. . objected to seeking its accomplishment by busing. Even while 

proclaiming his personal belief in th~ rightness of the Brown decision 
in a statem.entin March 1970 and assuring that the constitutional 
mandate would be enforced, President Nixon made clear then. and 
on subsequent public occasions that he was opposed to busing.46 

Indeed, a Nixon proposal for funding to assist school districts in the 
desegregation process--:.-made in May 1970 and partially adopted in 
the Emergency School Aid Act· of. 197247-was conceived .of as a , 

. means to avoid bUSing, which the federal courts were increasingly' 
requiring and which the Supreme Court approved during his first 
.term.48 Of course. the effect on the public ·of the Nixon stance ()n 
busing was to encourage public opposition to school desegregation. 

His position on public school desegregation was further reflected 
·in his failed attempts to secure appointment to the Supreme Court 
of Clement Haynsworth and G. Harrold Carswell, two southern 
conservative judges who, the president said, were the "strict con­
structionists" of the Constitution .that he had promised to appoint 
during his election campaign. In response to intense opposition· 
mounted by civil rights advocates, the Senate rejected both ftomi­
nations, but the president's effort to secure these appointments' " 
despite that opposition was widely viewed as indicative of a retreat 
from enforcement of civil rights,. (Eventuftlly, Nixon found other 
"strict constructionist" appointees 'with records less repugnant to 
the civil rights community. whom the Senate confirmed.) 

More .for_what was attempted than for. what was~done, the Nixon .. _ 
presidency has been viewed as dne not supportive of advances on 
the civil rights front. The perception is accurate as far as it goes, but· 
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, Americans in education, employment, health care, and housing. 
Beyond civil rights legislation, he stated, the fight to' end -discrimi- ' 
nation required constructive action to, eradicate these' differences,25 ' 
The ,Economic Opportunity Act of 1964 was the resulUs He used 

,the powers of his office not only to prod ,Congress in enacting, 
legislationbutalso toissue additional e~ecutive orders strengthening 
enforcement of the policies manifested by legislation and previous' 

, execUtive orders. For example, by Executive Order No. 11197,27 he 
established the President's Council'on Equal Opportunity to rec- ' 
ommend ways to implement more effectively the 1957, and 1964 

'Civil Rights Acts and to suggest changes in administrative structure 
, to better coordinate and improve'equal opportunity programs. Ex­
ecutive Order No. '1124628 issued 24 September 1965 (which in 
ensuing years W911ld,be teferredJo as.TheExecutive Order),.direc 
the'Cfvf! Service Commission to administer federal policy guaran­
teeing.equal employment opportunity in federal employment; it also 
directed the, secretary of' labor to' administer the' government's 
nondiscrimination 'policies respecting government, contracts and' 
federally assisted construction contracts. This order remains the 

, , basis of the federal government's contractual compliance program 
,(discussed in, chapter 6). Executi~e, Order No.' 11247, issued the 
,sam'eday,provided .for coordination ,by the attorney general of 
enforcemept of Title VI. of the 1964 Civil 'Rights Act banning 

, discrimination in federally assisted programs (discussed in chap-' 
ter 4).~9', ':, ',,' ,.' , " ' , , 
, In'othel' actions, Johnson also manifested ,the 'strengtQof his, 

. adIl1inistration's commitment to civil rights emor<:ementand its 
, expansion'to all areas of racial discrimination. For example, in' 

February 1965;acting on a repoitby the Commission on civil Rights; 
. he'directed the secretary of agi'icultureto adopt changes in depart­

, "mental programs recommended by that report to combat discrimi~', 
.nationihfarm j:lrograms:30, Before a joint session of Congress on 15. 
:March 1965:a week after marchers were beaten at a hddge outside 
, Selma, Alabama, as th!wattemptedto go from Selma to Montgomery 

in demonstration of support foryoting rights, he proposed enactment 
oUhe Votfng Rights Act of i965. The message went to the .entire 
c:;ouritry as well as to Congress. The heart of the message was captured 

, in two clearly stated passages: "It is wrong-:-deadly wrong;" Presi­
, ,dent J9.h~sQn. s~Iid.'~to dtmyany.of your, fellow. Americans the right 
-Tovote.inthis co~mtry." Moreover, "it is not just Negroes, but really 

it is all of us> who must overi:::omethecrippling legacy of bigotry, 
"__,_''_and jrtjustice,~.-.".And -we-shlill-overcome;"31-'-' '.._'-----:-~-
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'The essence of the leadership Johnson provided to'the nation as 

a whole during his administration was summed up in his address 


'at Howard University a.short time later, which stated that the goai 

of civil rights progress must be achievement as well as opportunity.32 

There wereothednitiatives later in his administration, such as his 


, message to Congress in 19S6proposingenactmentof a Civil rights 

bill to reform federal criminal statutes to gain greater protection for 

blacks against violence,:to r€!form federal jury selection procedures 


" to eliminate discrimination in this area and t.o enact a fair housing 
law.33 Congress adopted all these measures before Johnson left office . 
. But the vital ,lasting'contribution made by Johnson, beyond the 

, concrete executive actions 'and proposaJs for and signing of the most 
civi' rights legislation in, any, perfod since the first Reconstruction 

·era;-was·theclear;-un'equivocanratementrepeatea-time'i£tettime 
to the nation about how imperative it 'was to enforce civil rights 
throughout' the country. The observation concerning the inevitability .. 
and the confluence of i;neluctable soci~ll forces ,in Kennedy;s shoi:t­

, enedterin can be made with respect to the Johnson years. But 
Johnson clearly addedto,those forces the power and prestige of the 
office and his own apparent personal cqnvictions. so that when he ' 
left, the presidency, he also left a full-blown set of priorities to " 

, ,advance on the civil rights, front. Enforcement' in both letter and, 
'spirit was clearly the policy ofthe government. , . 

THE NixONADMINISTRATlPN ' 

M. Nixon's presidency was· a, period of consolidation,' 
advancep}ent-ahd retreat. The enforcement priorities with resPect 

, to discrimiIiation inemployment and ,the government's' responsibil:, 
ity not to permit discrimincition in federally assisted programs which 
had been solidified 'under:Johnson were consolidated' under Nixon. " During his first term, President Nixon reaffirmed the, policy parring 
discrimination. bY-government contractors" by directirigall federal, 
agencies and ,departments to review their programs to make sure 

'they jVere in accordance' with, Executive Order No. 11246.34 DU!,ing 
, this period; attention was drawn particularly to 'job cliscriminatioI:! 

the constIuCtiofiiriausuy,culfufnalingin fhe-admlnistration;s-so­
called Philadelphia Plan fOl: enforcement of The Executive Order. 

'The plan, when challenged.,wli§uIJheld byJhecourts.35 During Ull'~,--" 

l~~'''--s-e'cond term, Nixon; by an executive order superseding that of . 
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this.period would have been required to respond in much the same' 
way; indeed, Eisenhower had taken similar action in Little Rock. ' movement p~odded the agenda. Second, the issues of right 
But the difference was notable. The president's action wasaccom_ wrong were clear~cut; the "moral issue" in the president's 
panied by an expression of unmistakable moral outrage that went , was,"as old as the Scriptures and .. '. as clear as theAmerican 
beyond the pragmatic political Kennedy persona. The' president ':""~~stitU:tion:"23 Even so, Kennedy made choices that could well 
"was eyeball-to-eyeball with the segregationists and there was ,fire 'beenmade,the other way, thus accepting executive respohsi­
in' his eye. "20 Through his words, as well as his deeds, he set a ' andasserling presidential leadership. Third, black 'vofes' in 
course for the riation as only a president can. In a radio and television: 'several key states ,had provided the margin or' difference in an , 
address to, the nation on 30 September,1962, when/ames Mereditli extremely dosepresiderltialelection, but it is doubtful that the
entered "Ole Miss," Kennedy said; , ~o~e~all Kerihedyrecord can be explained solely on this basis. (The 
Even though this Government had not originally' been a party to the, ; Kennedy' record, by ,the way, contains some regrettable judicial­
case, my responsibility as President was, , . inescaP<ll:JItJ,.L<!ccepUL , ,,' ~npointments to the federal bench in the South.) Rather, historiCal 

I ""H:~,~-, .. ,.".,'." " __~obligation under· the Gonstitution-and ilie sfatutes~dj the Unit,ed States ,~dsocial'forces'combined withmoral-suiiSiOri an~dsfforigleaaership-:-­~'" , was and is to impleinent the orders of the court with whatever 'means ,,~ 'to create tile, basis for sustained executive action in the followingare necessary.. " .21 

Later, in ~speecho~ 11 June 1963,when' desegregation of the 

University of Alabama was accomplished, the president sought to 

rally the country behind the new, far-reaching civil rights legislation 
 ,THE JOHNSON ADMINISTRATIOIV ,
that he was about to propose, citing th~ "events in Birmingham and, 
elsewhere"where "the fires of frustration and discord [were] burning . 

'Whatever John, Kennedy might have accomplished in enforcing civil, . . . " He declare'd that "we are confronted primarily with a moral 
issue" and posed the question; , , ,'"',, , 'rights during a second term (and, given the record, there is every 

:. reason to believe it would have been considerable), there can be no 
, if an American, because his skin is dark ... cannot enjoy the full and - ',questioqthat the presidency of Lyndon Johnson exhibited the gr~atest ' 
free life which all bf us want; then who among us would be content to amount 6f sustained executive leadership in this field ih the nation'shave the color i'>f his ski~ changed and stand in his place? Who among 

'history. During the period from his succession in November 1963 , ~s would then be ,content with the counsels of patience 'and delay?" 
to his departurein' Jamiary 1969~ enforcement of civil rights by the Ken~edy w~nt on to say that the follOWing week he ",QuId, ask executive branch of the' government became a firmly established 

' Congress "to make a cOrnm~tment it has not fully made in this reality. " ' '. , '" ' , ' 
century." ,', ,:, " , ', ­ : Johns8n was accustomed to exerting strong leadership. By all 

On 19]une, he sent a message to Congress proposing enactment' ,accounts, he was one of the most ,able Senate majority leaders, in 
6f the bill containing provisions' for equal access to publicaccom_ tPe 'nation's history. He had exerted his leadership to fashion the 

' modations and facilities, ,strengthened federal presence in desegre~ , compromise that resulted in passage ofthe 1957 Civil Rights Act.24' " 

gationof publi'c schools; nondiscdmination in employment; non:' , With his assurnpti6n, of the preSidency, he secured p~ssage of the 
discrimination in the use of federal funds, and additional protection' ,most faNeaching Civil rights legislation in the nation's history; th~of voting rights. :'" ", 

Civil Rights Act of 1964 (the bill proposed by President Kennedy in' 
,Clearly, by, the premature end 0'£ his presidency in Noveml:J~t 1963);'theVoting,Rights.Act,of 1965;,the Age Discrimination in

196~, John Kennedychad-established'a ciVirfights agenda for the' -Employment Act()f~1967;-aftd the-Fair HClIlsingActoCi968~:-ailof 
-couhtry with the clear moral leadership of the office pointing the ' which are discussed in later chapters. , 
. way towards its fulfillment Words imd deeds were unequivo( , ""~'-' But there~ was much more. 'In January 1964,..ln..';a.:..message'-.w !I~F/~l allied.-Three.points,however, musfoe noted. First, of course; is the ~~;-:c:_:c 'Congress, Jonnson proposed a "war on poverty" that he linked to 

I, ,eo.! fact that the 'events-~,-:'~the 'fires of discord "-generated by the civil .' the ending of discrimination against nonwhites, citing data that 
Underscored the 'differences in the status of white and nonwhite 

'I 
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Presid~nt John F. Kennedy's· inauguration in 1961 spurred the 
progress. 

THE KENNEDY ADMINISTRATION 

In addition to the torch's glow, the Kennedy administration also felt 
the,:heat of what had become evident racial discord in the nation, 
heat which would eventually demand sustained intervention by the 
federal executive. The Brown decision and its aftermath had gal­
vanized a people's' crusade thal' would be known ever after as the 
Civil Rights Movement. Although common (but not universal) 
agreement fixes the beginning of the movement as the boycotLof 
municipally owne~I:J_~sesjriMontgomery, Alabama,led'hy Martin 
-l:;utherKing~rr. in December 1955, clearly the movement peaked in 
the 1960s during the Kennedy and the Johnson years when wide­
spread student-led sit~ins and massive protest demonstrations took 
place: The movement prompted the development of a clear cut 
national civil rights agenda which, for the flrst time since the first 
Reconstruction era, accorded civil rights enforcement by the exec­
utive a highly visible national 'priority. 

Evidence of the growing priority, occurred early in President 
Kennedy's term, for in March 1961 he issl!ed an executive order 
combining the' Committees on Government Contracts and Govern­
ment Employment Practices into the President's Committee on Equal 
Employment Opportunity, with increased enforcement powers di­

. rected toward combating employment discrimination; The order 
appointed the viCe president as chairman of the committee and 
directed the secretary of labor to implement equal employment 
practices in hiring federal employees and government contractors.'6 
In ,the following m'onfh, President Kennedy sent a memor~Qdum to 
all executive dep,~rtri1ent and agency:heads directing"that no use be 
madeofthename, facilities, sponsorship, or activities of any federal 
government executive departm{mt or agency in connection with any 
employee recreation organization that practiced racial discrimina­
tion. The memo required immediate and specific action to assure 
the result; a report of the action taken was to be made by 1 May 
1961. The memo referred to the previously issued Executive Order. 
(No, 10925) as reaffigningthatdiscrimination"is contrary t~con-
~stitutio-nal . principles" ·and that it is the policy of the executive 
branch to encourage "positive measures.of equ<l.!.(jp'p'or,f: 
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qualified persons within the government" (emphasis suppJied)Y, 

l:;ater in 1961, fhe president, by executive order, established the 

President's Commission on the Status of Women,18 thus taking the 

federar government's first step toward remedies for sex discrimina­

. 'tion. The commission's report became the basis for the thefiisf piece 
of federal legislation on fhis subject, The Equal Pay Act of 1963, 
which addressed sex- based wage discrimination: 
, Just as the December 1961 presidential message and order on the 

status of women m-arked a new direction for'the federal executive 
in this area, President Kennedy's Executive O~der No. 11063, issued 
20 November 1962, marked the beginning of the executive effort' 
against discrimination,in housing. In April 1962, .the president had 

. issued a brief statement on equal opportunity in hOUSing in which 
he weIcomedhearings then being conducted-by the Cotifmission on" 

~-civ;frughts on the status of equal housing, "Without waiting for the 
results of those hearings, Kennedy issued the housing:order (ptom­
ised during his campaign)directing federal agencies and departments 
to take steps to preventdiscrimination in housing owned (in whole 
or in part) by, fhe federal government or built with federal loans, 
grants,or other assistance. A President's· Committee on· Equal 

, Opportunity in Housing was created and charged with the, respon­
sibility of coordinating departmental activities to implement the 
program. In addition, the Kennedy administration took steps in 1963 
to stop discrimination in apprenticeship programs and construction 
programs allied to the federal government under contract or some 
form of federal assistance.19 

As important as these initiatives were.in expanding the federal 
role in civil rights protection, the most significant achievement ,of 
fhe Kennedy presidency in this area was its forthright and determined 
reaction.to the era's highly visible civil rights struggles. Most notable 
were, 

0- use of federal marsnals arid th~ federalizing of the national guard 
". to secure the admission of James Meredith as the first known black 


student at the University of MiSSissippi in 1962 

o use of federal force to quell the disturbance following bombings 

during civil rights demonstrations in Birmingham, Alabama, in May 

1963 

o use of federal marshals and the Alabama National Guard on the 

occasion of the deseiiregation -ofth~ U~i~"ersity of Alabama in June 

1963: 


It might-well be argued"that-any occupant ofthe House during 
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THE EISENHOWER ADMINISTRATION 

In 1953 Eisenhower succeeded President Harry S Truman, the first 
president who had' attempted to initiate significant civil rights 
enforcement efforts at the federal level. Except for desegregation of 
the armed forces, Truman's attempts largely failed. Congress refused, 
to adopt the civil rights legislation he proposed in 1948, which 
incorporated the recommendations of his Committee on Civil Right's 
report for the adoption of a fair, employment practices law, an 

' anti poll tax measure, a:Q.d an antilynch law. The committee's report ' 
remained, however, a blueprint for the future. In the meantime, 
President Truman took action within the executive branch that did 
not reql1.i.!~ c,:ongressionaI acquiescence.:'In· addition to, issuing the 
order that eventually resulted in desegregation of the military, he 
created a Fair Employment Practices Committee within the Civil 
Service Commission, in an effort to combat discrimination in federal 
employment,2 and a Government Contract Compliance Committee 
to aid in enforcing President FrimklinD. Roosevelt's 1941 executive 
order barring discrimination by government contractors.3 

Before Eisenhower .took office, he had told the Armed Services 
Committee of the Senate that a certain amount' of segregation was' 
necessary in the army," reflecting the views of his generation as well 
as his own background and experience at the apex O'{ an ail~white 
military chain of command. ,At a press conference in late 1953, he 
expressed ':doubt" that "civil rights legislation identified as such 
. " will come Up."5 Moreover, on more than one occasion he 
expressed the view that the only "cure, for our racial difficulties" , 
was in the hearts and mi~ds of individualcitizens,6 not in "punitive

, or compulsory federal iaw.'" 
Among the earliest of Eisenhower's major judicial 'appointments 

as P!e.sidJloLVlTas that ofJormerCalifornia' Republican govetnor,'Earl' 
Warren, to be chief justice of 'the United States. At a White House 
"stag" dinner early in 1954 ~fter conclusion of the oral arguments 
in the Brown cases, Eisennower, quite improperly, lobbied the chief 
justice to rule in favor of school segregation, echoing the segrega-, 
tionist argument that white girls should not be placed in the same 
classrooms as black boys: Eisenhower's impropriety was com-­
pounded by t4e. facUhat the lead attorney for the school'segregation 
cause, John W. Davis, was present at the dinner.S After Warren wrote 
the Brown opinion, Eisenhower called the appointment "the 

fooLmistake-Ievermade;"9 . 

15The ExecutIve Hole in Civil Hights Enforcement 

Despite Eisenhower's reluctance to use federal authority to advance 

civil rights, the historical' tide nevertheless moved him in that 

direction. By the end of his first term, he had issued' a statement 


'"taking "pride" in the desegregation of facilities used by civilian 

'employees afnaval installations in southern states,lO had issued his 

own executive order establishing the President's Committee on 


, Governnlent Employment Practices' to make the policy' of 

opportunity in government employment effective (superseding Tru­

man's order creating a Fair Employment Board),ll and had widened 


'thes~ope of the Government Contract Compliance Committee.12 By 

the end of his second term, he had issued proclamations commanding 

that obstruction of school desegregation at Little Rock, Arkansas, 

cease; federalizing the Arkansas National Guard; and directing the 


· ~s~'o{ lis. -Airriy 'personnel to enforce 'the' ord~rs.13' He had al.so' 

signed into law the century's first civil rights bills. 


Another significant' accomplishment durin'g the Eisenhower 

" administration (although the president could h~rdly have been aware 

of it at the time) was the appointment Of several Republican federal 


· judges whose decisions in civil rights cases during the late 1950s 

'aitd the 1960s were to have a tremendous influence on the devel­

\ opment of civil rights law.14< By the time of his last State of the 

H Union Address inJanuary 1961, President Eisenhower summarized 

,the'civil rights progress' of his administration as follows:' 


~. 0' The fii:st cons'equentiai fede~al civil rights legislation in 85 years, 

, (the acts of 1957 and 1960) had been enacted. . 


, . 0 A new Civil Rights Division in the Department of Justi~e to enforce 
"the new voting laws contained in the legislation had been established. 

o Greater job opportunity had been provided under the President's 
Committees on Covernment Contracts and Government Employment 

Practices.' . , " 

o A'CivilRights'Commission-hadbeen-created to,'survey discrimic 


.,nation inhbusing as well as in voting and education. 

" o All segregation had been abolished in th~ armed forces" veterans 

hospitals, and all federal employment, including employment in the 
District of Columbia.15 ' 

: Thus, President Eisenhower, despite his own predilections, had 
bee:Q. cOIllpeJled by ,events to mark a cl~ar path Jor t4e governrqen(s 

· enforcement effort. The first postwar Republican administration was 
constrained to build on the actions of the Truman administration, 
.takingcredit-( as-is, the habit -in-politics ).for-the .initial progre'ss..The----..., 

...·glow from the "torch' passed to a new ,generation, of Americans" at 

http:Columbia.15
http:ord~rs.13
http:Committee.12


Chapler Two 

THE EXECUTIVE ROLE 
IN CIVIL RIGHTS ENFORCEMENT 
FROM EISENHOWER TO CARTER 

-- "Don't judge us by ~hat we say but by what we do,"! John M. 
Mitchell who was then attorney general responded to criticism of 

-:,·"··the Nixon-administration~s.civil rights p.olicit'!.s.similar JO.!!1ose of 
President Reagan's. What governments, like individuals, do generally 
reveals more about what they are than what they say. But govern· 
ments have responsibilities that individuals do not have and goV""f 
ernments speak in ways that individuals cannot. Therefore, ~har: 
government officials say (particularly when the official is pres~enr 
of the United States). as well as what they do, matters a greawe~ 
because it affects what is and is not done by other officials OI thtt 

-government. What Congress (and the Court) does or does not d~and"f 
what the nation at large may perceive as the right thing to dq;Jnar 
also matter. -I :x: 

Hence judgment of the record of successive administratiO~ r€ 
garding civil rights enforcement is appropriate with respect to word6) 
as well as deeds, with respect to subtleties as well as overt decl<r1 
rations, and the choices that were not made when choice was 
possible as well as the choices actually made. 

This chapter applies these measures to each administration from 
Dwight D. Eisenhower's to Jimmy Carter's. The record includes 
executive orders; appointments in the executive. and judicia1.brandll;ls; 
agency actions; legislation _proposed to Congress; action taken on 
legislation passed by Congress; suits filed and positions taken by" 
the Justice Department in particular ca~es; and enforcement of court 
decisions and statements of positions taken by the president or 
subordinate officials with civil rights responsibilities through speeches, 
press conferences, or otherwise. In these ways, what previous 

-administrations did and said can be judged to determine their vie\Vs_ 
of appropriate public policy regarding civil rights enforcement and 
the consequences of those views for the nation. 
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SSupremeCourt Ruling a Blow t~ 'Minority Candidates' 


. I 
,.' ,.,' i . . ;

WASHINGTON (AP) ,The' ~upreme Court threW'out predominantly 
'minority,congressional,districts in Texas and North Carolina on 

iThursday in rulings that could crush other efforts to maximize the 
political clout of blacks· and H~spanics. , i 

Voters are "more than mere ,racial statistics," the'cburt 

declared in two 5-4 rulings'that invalidated three distric;ts'in 

Texas and one in North Carolina.i The justices said the states 

unlawfully made race the main fC\ctor in.drawing the boundaries. 


, Such districts "cause constitutional harm" because tpey 
. "convey the message that politfcal ·identity is, or should, be, 

predominantly +"acial," Justice ;Sandra Day O'Connor wrot,e' ln one of. 
the court's main opinions. , ' . 

The decisions, sure to affect many federal, state and lo'cal 
elections nationwide, delighted !some conservatives but outraged 
civil rights groups. 

Abigail Thernstrom of the conservative institute 'for, Justice 
called the rulings "a victory for. those who favor a colorblind 
society. ' , . . ':',' "... . 


But Elaine Jones of the NAACP Legal Defense Fund said the 

decisions "really torch the fundamental right of 

African~Americans, Hispanics and others ,to be inoluded as 

participatory citizens in ·this democracy!." . ' 

, . The American Civil· Libertie~ ·union l s Laughlin McDonald said, " 


, "The inevitable consequ.ence •••; will be to produce. a Congress that 

is increasingly wh:i,te at a time' 'that the nation is becoming 

increasingly diverse." 
 I , 

'President Clinton~ who has enjoyed strong support from'minority 

voters, said he was disappointed,by the rulings. "I ,think: the 

affectedvoters'will see that they ne~d 'to work ever harder to make 

sure their voices are heard," he said. .' 


The immediate impact in Texa:sand North Carolina appeared to be 

political ch~os. it is unclear whether new districts must be drawn 

for the general elections in November. , , 

, In'Texas, the court;: struck down two predominantly black 

congressional districts, ,the· 30th in Dallas and the. 18th in 

Houston~ as well as the Iltq,joriti-Hispanic 29th in Houston.: , 
 f 

In North Carolina, the black-majority 12th district was declared I 
unlawfully created. . . 'I 

All four districts currently are represented 'by Democr~ts. 
The decisions,were silent a~ to how officials in 7ach.state 

should respond. What happens next could be up to spec1al 

three-judge' federal' courts that !have pr'esided over the disputes. 


In Texas, the three j'4-dges a:reEdi~h Jones, David Hittner and 

Melinda Harmon all Republican ;appointees. ! 


In North Carolina, the judg~s are Democratic appointees James 

Phillips and Earl Britt and Republican appointee Richard Voorhees. 


The court first 'struck down INorth .Carolina's reapportionment 

plan in 1993. Since that year, a slim majority of the justices has 

seemed intent on minimizing race aS,a factor for drawing election 

districts. I, 
 I 

"Our precedents" which acknowledge voters as rltore than 'mere , 
racial statistics, play an impoI1tantrole in defining. the 'political 
identity of the American voter,':', oiconn~r' wrot'e. , I 

" t • 

She said the court:s work' 'Ievinces a com:ini~ment to el~minate 
unnecessary and exceSB1ve government use and re1nforcement! of 

"racial ~tereotypes." 
I 

" 



But Justice John Paul stevens, one of the dissenters, wrote: 
"The court's aggressive supervi~sion of ~tate action designed to 
accommodate the politicai concerhs of historically disadva~t'aged 
minority groups is seriously misguided." , , 

"A majority's attempt to enable,the minority to participate , 
.... . t .'. ,~ 

more effect1vely 1n the process pf democratic government ,should not 
be viewed with the, same hostility:that is appropriate for] , 
oppressive and exclusionary abuses of political powers," stevens 
said. ' 

O'Connor was joined by Chief' Justice William H. Rehnquist and 
Justices Anthony M. Kennedy, Antpnin Scalia and Clarence Thomas in 
voting to strike down the congre~sidnal districts at issue~ 

stevens was joined in dissent by Justices David H. Souter, Ruth 
Bader Ginsburg and Stephen G. Br~yer. : . 

The decisions were not all bad news for civil rights activists. 
O'Connor, writing for herself, Rehnquist and Kennedy, said 

race-conscious redistricting might be constitutional in so.~ ca~es 
even, if minority-majoritY'distriqts, were'createdintentionc,\lly. ' 

Those who challenge such dis~ricts must prove that raCe was 
"the· predominant factor" that subordinated other, legitimate 
redistricting considerations, she said. 

That· important holding apparf3ntly is supported, by seven of, the 
court's members the O'Connor three and the four dissenters. ' 

And at least five justices' ~'O'connor and 'Thursday's d~ssenters 
moved the court away from the notion that major parts of ,the 

federal Voting Rights Act of 1965 might be unconstitutional. 
In both of Thursday's rulin:g~, the court said the 'redistricting 

plans are "not narrowly tailored to'serve a compelling state 
interest.'" I,' ' : 

In the Texas,dispute, Texas Republicc,\ns had challenged '24 of the 
state's 30 congressional districts. 

Districts 18 and 29 in Houston.are represented, respectively, by 
Sheila Jackson Lee, a black Dempc+,at, and Gene Green, a white 
Democrat. '. ' . 

The state's 30th congressional district in Dallas is r~presented 
by Eddie Bernice Johnson, a black Democrat. 

,North Carolina's 12th distribt is represented by ~el watt, a , 
Iblack Democrat .. II ' 1APNP-06-13-96 1734EDT 
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