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•On CivilRigh~s~::C1inton SteersBUJ;llp.J 
CourseBetwe~niRighta.ndLeft! I . 
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By STEVEN A. HOLMES .' ", ~tfention to the, bottom line, accord[~g to ~iddle ground he had ,~taKed oUlonaffirma· 
, , ,: _ ' ~umbe.rs.,There s not a wJ:lole .lpt"of differ· ,tive action:, ';, I" .. '" 

',' WASHINGTO~, Oct. 19, In his, nearly , , ~nce, ~tween. the way ,the Chnton people , '~I'm against quotas L I'm against 'giving 
. four year~l~ ?ffl~e, P~esldent ~lin,tonhas, I : enforce the la~ and the way the ..Carter', . .,. .,.l > : '" . 
.. amassed aClvd~lghts record nVall.ng that·'," ~ple ~id." 'c,' . ," ,; " '~ybody ~Yk1Od,ofi p~~ference..r0r so~e-

of any President 10 ~e}~t ~O yean;., J 'Butwhile'c~nservati-.:es complain that the th10g they re not~l!-ahfl~d !for, he said.,' 
, So wh¥ dp so manyclvd n~ts ady~cates , Administration I,s too liberal on Civil rights ,"But, .~B;us~ ,I ~tlU behev~ that there Is 
- both liberal and collservatlve ..,. mistrust i~ues, liberal groups mllintain that it has;" . some dlscnmmatlOn~n~tha~ not every',.:ody , 
him so much? ' , not been, bold enough and is too willing to has,M. 9Pportunlty to prove they are quaJi· 

Since he entered ,office In January 1993; tacit In the shifting winds. "", ' fied, I favor the right kind 'of affirmative 
Mr. Clinton has ap~lnted mo~e women and, . ' ;. They r~H.that Mr. Clinton qulci<ly:aban- action." ,·'·,·,;1 .' ! ' 
members of minOrIties to Cabmet and other "donEld Canl Guinler, :a .law professor from ' In fact,as Mr. Cl1Oton seek~ another term, 
high·level positions than any other Presl·' p,hiladelphla who 'was,hls first choice to his advisers and ,leaders of, some liberal 

,dent. He ,has appointed ,the highest percent· ' . head' the Justice Department's civil rights groups would argue that hls'stand on affii·· 
age of minorities and, women to the Federal divIsion,: when her past writings drew fire ,matlve action has shored up support for the 
bench. .' ,," from conservatives: They nod! that"after thepoIi(:y and /effectively remoyed the Issue, 

He became the first 'Presid~nt to back' storm thllt followed his pledge to rernovethe ail~ ,#ith, it, race, ffom .the PreSidential 
measures to end bi~ against ho,,?osexu~ls. ' 'b~, pn hOrno~exuals in" th~ military, the cllmpaign. I ,,' ,I, ','

,he stepped up enforcement of fa1r housmg Pr:esldent put forward a policy that left the, ' .. A year ago, I thought,affu:mative actAon 
laws, and .he stvutly defended the Govern· 'ban in place. ', ".,' , .' " ; was going to be the ultimate wedge issue in 
~ent's affirmative action role, declaring in ,iHe delayed filllrig Important civil rights " ,this,campaign," said Linda Williams, a po~ 
a speech in July 1995 that his goa! would be, . pOsts, Sqpru,t,deririgwhat Civil:rlghts groups, ,',,' liti.~al science professoratthe, University of 
to "mend it, not end it.": ,..' : said had, been an opportunity to undertake ' ·Maryland.HIt's just disappeared .... 

"If you look- at his overall record"both In' n~,# initiatives . while. the !;>emocrats con· ,Mr. Clinton's advisers have no doubt 
- . ,the appointments he's made and the policie~' ,trolled ~pngress. ,And h~. signed a welfare ,about, why.,' ~'I think that 'PreSident Clinton 

he's pursued," said Wade Henderson, execu~ , blll,that civil rights advocates say will throw deserves crediUor that, both for what he did 
tlye director of the Leadership. Confere!lce "at!least amillion chlldren'into poverty. ~ in 1992' and whathe~s', done! since,'" said 
on Civil Rights, a Coalition of liberal organi.Evet:! Mr, Clinton's stand in defense of Qeorge Stephanopoulos, a senior adviser to 
zations, "his record stands with the best of. af~irmati\re action, perhaps the defining civ· 'Mr. Clinton, In a recent interview at his 
recent'Presidents, with ,the ' possible U;rights imoment of his Pr~sid~ricy, was office. "The way :he'~talked about civil 
exception of Lyndon Johnson." taIfen wit,h the knowledge, that abandoning righ'tsissues, has'raisE!dthe bar for 'oppo: 

, But so tricky and polarizing are the poli·, ~~,p?licy~ 'Y0uld have meant a certalil Pres· 'nents.'" ' . , , ' 
"tics of race and sex' that the civil rights,.. 1~~ntlalpr,lmary' ch~lIenge from the Rev; , ,'- l 
policies of the Clinton Administration have' Jesse Jac:;kson. " ,', ' ',' ' "" 
drawn praise and scorn :in equal measure' ~'iThere~ls no question about it," Mr. Jack· ',' 1':he Expectations I' 
from liberals and conserVatives. ·so~ said ,In a recent Interview. "My position \ 

With compelling evidence, conservatives .on it was quite'p~blic..and I stated itto him. What They Heard 
say the Administration has pursued classi~'. I h~dno lncUnlltlQn to run. ~y choice was, , '\ I' , 
cally liberal pOlicies, ~espite trying to por- . rather, to IsuPport him. But If he ~ad taken What T,hey Saw' 
tray Itself as moderate. They note that the" aw~y:th,at,' program for, eq~al ?opportunity, , I 

"peopleMr.Clintonappointedtoenforceantl. hewouldhavecrossed the hne. ' , . I 
, discrlmlriation laws came, by and large, Mr. Clinton'S aides deny that the prospect", ' ,F~,?m th~ start, 8tl.l ~linton see,,?ed to be 1\ 
'f' , , I'" aI . t' 'l·'k ... NAA'CP of a Jackson challenge. In the primaru fig- ' dlflerent kmd of politician when It came to rom I •• er organlza Ions I e,u.e " ' , " , OJ , civil rightS issues 'I I·',' , , 
Legal Defense and Educatlona} Fund the '. ur~ln the President's deciSion to support ':", i • 

M '. 'A ' LID f F· d' , d' affirmative action But that Mr Jackson From, early chlldhood, when I' he watchedeXlcan- mertcan ega , e ense ,un an 'l" " .,., h' 'dt' 'th " ' f I'd " 
the Nat' I \\' m ' L ' enter' ' would make such a threat is indicative of IS gran a er s respect u an courteous 

Th lo~a 0 e~ S' ~w Aed ,", "what SOmel critics .re'gard as'the PreSident's treatment of black pad'ons at :his 2rocery 
ey a so say ht attl e . mInJsftfra~J9n , primary rAiling' that' he responds more to store In Hope, Ark" Mr. Climon has exhibited 
h d 1 b fsoug t to expan t e ega aSls or a Irma· " , , " '. 'j' f d " hi , a! d a!,

tive action to indud,e the need for a diverse poh~lcal cOflslderatlOns than to those of prin· a ~rn ort an ease. In .ls persor e ~ngs
"k f' ' . . ' : d d' . ciple. f,", , ' , With members of mlnonty group,s, especially 

w~r . o~ce, not Just to rerne y past IS· '''Th 't th l' I 'blacks, He has displayed and almost flaunt,Icnm1Oatlon,. , . ere .lFn e rna e,,? ence that there . '.. ' , 
And they point out that despite Mr. Clin.' ~a~1 In. the, Reagan Admmistrlltion or the ed, ~Cls..ramdi1lanty ~Ith ~IHackhcl!-ltulrek'bdlack ' 

bl k t, i' ch ' F d aI ff', mdlfference that there wlllf in the 'Bush musl an, ,ac ,Icons., e as 00 e a, ' 
ton s, prom se to ange any e er a ,Ir,-, Ad ': I t 'ti 'ii' ·d· fl' I' I 'home In'black,churches ISlngingl,well known' 

, maUve actirmprogramsfound lneffectiyeor ,.' ,,?1o S ra, .oni. Sat han 0 ~c a with a His·', 'African American hym~s by heart ~d evenan1cforgresulting il1 quotas~,only. 9ne "- a Defense' r , arpza i~O!1"':"'B ,0' sthPO e 0nthe cOl1db " preaChi~g with ,the cadence and lidioms of a . 
Department procurement' program _ has Ion 0 ano~ym y. ut, ere 1s a calculat· "..'. I ' 
been scuttled. ' , ',' " , ': i', 'ing.~ppro~~h t~,the Issue thatisprincipally 'black Baptlst m.lnl~t~r.,. " i :, " 
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"Philosophically' I ,think,' they , are'" ' pohtl~sdrJ'{en. ,', " ,.t' ' ' " , " I~,l' 

straight, pro-pref~rence'1iberals on thes~,,' M.~. Clint?nhas,argued ~at hewa~~~k- t, /}\ vfz.' '€-; I 
Issues," said Linda Chavei, pres,i~ent of the' .' ing In,nOVal,lve ;way~ ~o look at'thedlVISlv,e .' i ,', ',\' 

Center for Equal Opportunity, a conserva- issue,S of race, ethmclty, class and sex. And . "V'' 
tivegroup. "They Interpret affirmative ac·' ,~n whatcou\d be read asa ~eta~h,or r,Or'hlS } 'I ,', :',' 'J7 

. tlon to mean having double standards, hav. .,e?eral approach to, clvi~ nghtslssues, Mr~ , " "')1,
ing different rules according to race, with . Chnt?.", In the debate thiS week,touted the," I, ' 

" :',', " 
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Ernest Green,a black iD~estmentbanker 
in Washington who has known Mr, ':liid.on for 
years, recalls.a conversatiOn .Wlth the Presi
dent and a number of prominent blacks on 
Air Force One last January. At one point, 
Vernon E. Jordan, Mr. Clinton's close friend 
and confidant, remarked that the President 
was one of the few white people who.knew by 
heart aU three verses of "Lift Every Voice 
and Sing," a hymn often sung at civil 'rights 
gatherings and called the "Negro national 
anthem" by many blacks. " 

. "I said, 'Mr. President, I beg to differ,' " 

Mr. Green sald. "'You are one of the few 

people, period, who know all three verses.' '! 


Yet as Mr. Clinton prepar~ to take office 
. four, years ago, both traditional civil rigIlts 

groups and their conservative antagonists 
viewed the occasion with a mixture of' hope 
ano tr;;;>idation. , 

As a candidate, Mr. Clinton had criticized 
the civil rights, r~ord of his Republican , 
predecessors George Bush and Ronald Rea
gan, who often seemed hostile or indifferent ' 
to civil rights issues. Mr. Clinton promised to 
push for proposals like legislatiori that would 
alIow people to register to vote when they 
rer,ewed their driver's licenses or applied for , 
government benefits. He also promised' to 
end discrimination against homosexuals, 
p:'ess for statehood for the District of Colum-' 
l;i"" and remove limits on the monetary dam- , 
r.ges women could win in sex-discrimination 
c~'li~~ . 
... ·'B~ti1·Mr. Clinton was' expected to lead 

-liberal civil rights groups out of the political 

'and policy Sinai, there were indications that 

he might be. an uncertain Moses. He had 

campaigned as a "new Democrat:' one 

more moderate'than the Democrats of old. 


,,:. Ai times, he trumpeted his disagreements 

,.vitti groups like the National'Assodation for 
the Advancement of Colored people or the' 
National Organization for wom~n. , 

·"Clinton spoke a languageofradal moder
, ation," said Will Marshall, .director of the 

Progressive Policy Institute, a right-of-cen
ter Democratic research and advocacy or
ganization. "He spoke of recipro~ity - rights 
and responsibilities - rather than the lan
guage of grievance and entitlement" 

In January 1992: a little more 'than three 

weeks before the New' Hampshire primarY, 
Mr. Clinton, then Governor ofArkansas left 
the campaign trail and. went home td ap
prove the execution of Ricky Ray Rector, a 
black inmate who was mentally impaired, 
for killing a white police officer. On June 13 
1992, Mr. Clinton took the stage at the con~ 
vention of the National Rainbow Coalition, 
Mr. Jackson's organization, and chastised. 
Sister Souljah, a black rap artist, for flippant

'ly, suggesting that blacks take ,"a week and 
kill, white people." . , 
. In the transition to the Presidency, Mr. 
Clinton Criticized women's groups'that were 
pressing him. to appOint more women to his 
Cabinet, sn,apping at . them for being "bean , 
counters." ", ' 

. Such utterances were unusual coming 
from a Democrat and caused uneasy feelings 
among civil rights advocates. ' 

, '" I 'think the black commumty f~ltthey had 

invested heavily in Bill Clinton; had helped to 

elect him and had big expectations." said 


, Milton Morris, senior vice president of the 

Joint C~nter for Political and Economic 

Studies, a research group. _"But there also 

was some apprehension. This whole 'new 

Democrat'thing scared a lot of people." ' 


'Once elected, Mr. Clinton assembled, a 
. Cabinet that included :four blacks, three 

women and two Hispanic men. Some, like 
Attorney General Janet Reno or Commerce 
Secretary Ronald H. BroWn,' were given jobs 
generally reserved for white ,men. ; , 

And of Mr. Clinton's 182 judicial appoint
ees, 32 percent have been women, 20 percent 
black an~ 7 percent Hispanic, a far higher 
percentage than that of any other President. 
Those appointments Could be critical in fu
ture policy questions, as Congress,has tended 
to defer to the courts in the areaS of affirma
tive action .and gay rights. ' 

. Despite that recprd, however, it took the 
Administration nearly two years to fill im
portant civil rIghts posts in the Administra~ 
tion .. The pace,which', contriDuted to the 
anxieties of civil rights groups, was a direct ' 
result of 'what they viewed as Mr. Clinton's 
disastrous handling of one "of 'his earliest 
appointments, the nomination of Ms. Guinier 

,to the top civil rights job in the'Gove~ment. 

,The Appointme ....ts· 

An Abandonment 

Brings Turmoil,' 


More than any other singieevent, the 
Guinier episode sent shock waves through 

, traditional civil rights groups. 
, Ms. Guinier, a professor at the University 

of Pennsylvania: Law School, had been a good 
friend of th~ President and his wife, Hillary. 

She had been a: classmate of both at Yale law 

school, and they had attended her wedding on 

Martha's Vineyard In 1986. Moreover, she 

had built a reputation with the NAACP Legal 

Defense Fund as an innovative thiriker in the 

area ofNoting rights: To many, she seemed, a 


. natural for the position of Assistant Attorney I 

General for civil rights, considered: ~e top 
civil rights position in the Federal Govern
ment. ' 

But soon after her nomination was an-' 

nounced in May 1993, it began to run into 


'trouble, In her writings" ,Ms: Guinier haC: 
suggested alternatives to the'system of try
ing to gUarantee blackS and other minorities 
representation by drawing' gerrYmandered. 
districts in which blad's constituted a major
ity of voters. '" ' .. 

But her proposals;. including ,.' ideas like , 
cumulative voting an4 proportional repre
sentation; were theo;'les that went against 

, the . American idea of one-person-one-vote 
and majority rule. They were clearly outside; 
the mainstream of American thought and 
were characterized by her conservative crit~ 
Ics as dangerously radical. 

, Faced with strong oppOsition, even within 

his own party, Mr. Clinton withdrew Ms. 

Guinier's nomination a month later, declar

ing that if he had read her early writings, he 


I would not have nominated her to the post. 

Moreover, the President jettisoned Ms. Gui


, 	 nier without letting her appear before the 
Senate Judiciary Committee, as her support- , 
ers had urged, to,explain her ,views .. 

" 

' 

The' decision enraged civil rights advo
cates and deepened their suspicion of Mr. 
Clinton. "There was a profo~nd sense of 

THE CLINTON 
RECORD 

, Civil Rights 

betrayal in his unwi1lingn~SS to stand with 
her and defend her as a reflection of what 
this Administration, believed in:'" said one 
civil rights leader who spoke on the condition . 
of ~onymity. "We felt that this was a Presi
dent who was not willing to put his reputation 
on the. line, and you· questioned whether he 
would be with you when the ~oing got tough." 

Mr. Stephanopoulos acknowledged that the 
White House had mishandled the Guinier 
nomination, primarily, by not thoroughly re
viewing her work before putting her name 
forward. The PreSidential adviser also ac~ 
knowledged that the episode had contributed 
to the unease with which many' civil rights 
groups viewed the new Administration. 

"I think it raised questions," he said. "I 
don't think that waS fair, but I think it ,did." 

The Guinier. episode had other implica
tions as well. Determined not to be burned 
again, the Administration carefully consult
ed with liberal organizations and with groups 
like the Congressional Black Caucus on its 
subsequent nominees for top civil rights posi

"tions:,That resulted In a number of candi
dates being rejected and s~retched out the', 
process. It was not until Feb. I, 1994, almost 
14 months after the President .took office,' 
that ne\fal Patrick, a lawyer from Boston, 
got the job:' , 

Other civil, righ,ts appointments were de- ' 
layed as well, in part because the Adminis
tration - despite Mr. Clinton's criticism of 
"bean counters" :- wanted to fill c,ertain 
posts with representatfves of particular ra· 
cia! or ethnic groups, 

The Adminisrrariona!so had a difficult 
time agreeing on candidates with civil rights 

, group~!lIld the Black Caucus. 
~'The President'S slow pace or appoint- ' 

ments to key ciVil rights posts would prove 
damaging to hopes that momentum in civil 
rights enforcement would be established," 

, the 'Citizens Commission on Civil Rights, a 
private watchdog group; wrote in,1994. 

On Sept. 29, 1994, the Senate confirmed 
GilbertCasellas as head of the Equal Em
ployment OppOrtunity Commission, the last , 
major unfilled civil rights position in the 
Administration. 
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Gould's appointment, the Dole-Kemp camp note, offercomp time instead of cash for overtime worked ' 
was opposed by Dole in 1994' when he was in the in excess of 40 hours a week. I ';1 ' 

senate. Gould was criticized by Republicans,for being A sticking point in the flextime proposal is the role 
too vocal. or partis~n during an' oversight :hearing in worJcers should have in deciding whether and when to 
September. , , accept comp time rather than overtime ipay.:rhe 

, ' . administration contends its proposal has safeguards to 
,- ensure workers are not coerced into accepting cqmp Both Seek Family-Friendly workPI~c~s time rather than overt~e, While Dole argues the GOP 

Both candidates are calling for changes in, labor :laws , proposal provides employers and employ~s the iop
in areas aimed at attracting· the support of' working portunity to jointly work out an agreement 'IthatsatiS
parents, particularly women who political pundits: con- fies both parties. , 
'sider a crucial swing constituency in this election. Here ' 1 

too, the candidates offer varying proposals that a~fect Clash Over Affirmative Action, Immigra~ion
,workers and businesses in different ways. ' . I 

Dole also says he believes that many existing labor Other key areas where the· candidates claSh include 
laws "simply have not kept up with the realities of affirmative action,· immigration, and welfare-to-work 
today's marketplace" and need to be revamped. CliDton, programs-all hotly contested issues that go ~yond!tbe, 
on the other hand, talks of expanding already existing employment arena and broach broader social concerns .. 
labor law in the areas of family and medical leave. ' On the .issue of affirmative action and equal em- ' 

On the campaign trail, Clinton ofte'n spotlightS"his ploymentrights"Clinton says he would continue Ithe 
signing of the Family and Medical Leave Act -in 1993 course he set out in his first term, while Dol~ calls for 
as evidence, of his' administration's commitment to a dramatic change in the path Clinton has c,leared~ 
helping workers and their families "so that workers do ,For Clinton, a second term would include a continu
not have to choose between work and the health of ation of the administration's "mend it~ butl don't end 
their families." it" stance on federal affirmative action programs, 

That law-approved over GOP and business opposi- including reforms of federal procurement programs. 
tion-requires employers to. allow workers time off to A second term would also likely see a push for Ithe 
take care of a newborn or immediate family member, Employment Nondiscrimination Act, a l;>ill that would 
or attend to their own serious health needs. Clinton extend employment discrimination protection to gays 
has proposed expanding FMLA ,to require ~mployers and lesbians ,that the 104th Congress did no~ approre. 
to permit 24 hours of time off a year for, children's Dole says he opposes "preferences" and' "special' 
school ~ctivities, family medical purposes, and to take rights" for certain groups, the latter of which he says 
care of older relativ,es. ' " ,,: the EmploYment Nondiscrimination Act would pro-

GOP presidential nominee Dole, in' contrast, : has vide. Instead Dole calls for a new civil rights agenda 
singled out the FMLA as an example of the intrusive based on expanding access to credit and capital and' 
long reach of the federal government. DOle, as 'a educational choice in the inner cities. . ,'I I 
senator, opposed FMLA and led several filibusters In the waning days of the campaign, Dole has begun 
blocking a vote on the matter. And as GOP presiden- to trumpet the California ballot-proposition that would 
tial 'candidate, Dole says he opposes expanding it.; , bar "preferential treatment" in state hiring,! contr~ct-

To help workers balance family and workresponsi- ing, arid educational programs. But Dole has Inot 
bilities, Dole instead calls for changes in !labor : law drawn attention to sweeping legislatioll that he intro
that allow for "flexible work schedules that accommo- duced in 1995 while in the Senate that had m~ny.of 'the' 
date today's working parents." .' I. same goals as the California initiative. . I I 

"The Fair Labor Standards Act coritains'a host of ' Immigration\is another issue that divides the candi- ' 
out-of-date rules and regulations abouhvhen employ- dates. The two draw sharp distinctions on the level of 
ees can have time off and what work schedules they benefits immigrants should receive. Shortly ~efore ~he ' 
should have," according to the Dole-Kemp campaign. 104th Congress recessed, Clinton signed GOP-crafted 
. "What might have been right for the workplace o~ the ,legislation that restricts the flow of illegal immi
1930s [when the FLSA was enacted] isn't right fo~ the 'grants into the United States and launches several 

1990s and the 21st century," according to Dole. : pilot programs to improve employee verification sys-


Dole and the GOP party platform endorse legisla-, terns. Dole charges that the president tried 'to·'~water 
tive changes, that among other things,would give down" the measure while it was being cr~fted, . and 
nonexempt workers covered by FLSA the option of suggests Clinton is now trying to take credit ~for 
taking time off instead of overtime pay. ! something he did not push. ,I I 

Clinton ·too, unveiled a proposal shortly before; the In the first term, Clinton also issued an executive 
, l04th Congress adjourned that would combine: the order sanctioning federal contractors that jmowingly 

expansion of the Family and Medical Leave Act with hire illegal workers. He vows in a second term to1 

a change to the Fair Labor Standards Act. The Clinton '''vigorously'' enforce worksite laws against employers 
proposal would ,allow workers to choose time off in who hire illegal aliens, test ways to verify the empl~y-
lieu of overtime pay, but with certain restrictions: ment authorization of new employees, and Ifight dis

. Dole has charged that Clinton has flipflopped on, the crimination that denies opportunity to legal immigrants. 
area of flextime, pointing to Clinton's threatened veto As president, Dole would strengthen the bortler patrol 
bf the federal minimum wage legislation ~if Jt con- and streamline the deportation process for illegal aliens. 
tained a GOP proposal allowing private employer's to' Dole has joined California Republicans in 'endorsing 
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,the 'Clinton campaign, is another example of the presi.;. rescind, the Reagan aditiinistration'~ executive order 
dent focusing on the concerns of workers.' . problb1ting~e rehiring of striking air traffic control

During his time in, the,Senate, Dole said be cons(&: lers. D9le in 1981 'supported President Reagan's deci
tentlYvoted· to codify the, Supreme Court's decision slonto fire the striking PATCO workers.' ' 
a.nd as' president wolilo "continue to advocate the , Tbe,Clinton campaign literature also bighligbts the 
statutory codification of Beck and will ensure that the' , "active. role" ~he administration played in "helping to " 
Supreme Court's decision Is,aggressively enforced,'" . resolve tough collective bargaining diSputeS'~ in the ' 
'. Dole and other Republican candidates have de last four years. The campaign targets specifically" 
nounced the,AFL-CIO's $35 million political education , contract talks at American Airlines; the Long Island 
campaign as an example of "big labor bosses" using Rail ',Roatl, United Parcel Service; ,the International 
union dues to ~n negative political ads against Re Brotherboodof TeamsterS' national trucking contract. 
publicans-and in essence breaching Beck. , and new terms reacbed between the Mineworkers and, ' 

"Bob' Dole . believes individual union members tbe Bituniino~ C.oal Operators Association. 

should ,not be forced to pick up the tab for the political 

activities. of their union," accordi~g to a Do~e briefing Tackling E~ployer-Employe~Relations ' 

paper' in wbich the~andidiite lays out ,bis plan for 
 Pro~oting labor-inanagement' cooperation and"workplace freedom and flexibility for tbe future." , making the workplace more "family-friEmdly" areTbe administration says the Beck decision and the among the workplace issues tbat tbe nextoccupant of president's rescission of the Bush administration's ex tbe White House is likely, to take ' ..uP, but the party ecutive' order speak for themselves. On tbe campaign' label will again clearly sbape ,the new policies. ' trail, Clinton and Gore do not even broacb the topic, . Both candidates agree that encouraging labor-manbut instead stump for U.e union label, telling pro-union agement cooperation is a good thing, but if elected, crowds in particular that the administration strongly eacb candidate 'would set a different path .to acbievesupports collective bargaining for all employees; "It's that goal. As a senator, Dole, was a strong supporter of not a privilege, but a right of all workers," the presi the Teamwork for Employees and M'llnagers, Act,adent has said. measure approved by tbe 104th Congress, but vetoed 

by President' Clinton. , . ' ' , 
Opposing Take, SOn Striker Replace~ent ,The,bill, better known as 'the TEAM Act, would' 

. ' ' amend the National Labor Relations Act to allow 
Tbe candid~tes, also have opposing views ontbe employers and employees to establish employee in-

issue "of permanently replacing striking workers-a volvement programs., , : 
difference, that, would yield, opposite results if the Witb tbe stronl! urging of organized labor, the presi-, 
105th Congress sends fotbe White ,House legislation dent ;vetoed the TEAM Act, saying the bill would have 
barring, the pert;lanent replacement of striking work- ' paved the way for, "company unions," which the' 
ers. A Clinton administration would sign ,such a bill, ~LRAcurrently prohibits. ; 
while a Dole administration would surely veto it. The Dole camp ,scoffs at the administration's cbar
, Current law probibits employers from permanently acteriiation ~f the TEAM Act, instea,d describing 'the, 
replacing workers who strike because of unfair hlbor, measure .asone ~at. ~o~ld allow managers' and en:!- '" 
practices, but employers are permitted to do so ifployeeS to work together in teams. Existing federal 
work~rs engage in an economic strike. ' , ' labor law' and interpretations of, that, law by' the 

Clinton had supported an AFL-CIO-backed billtbat ,National Labor Relations Bo~rd "stand in tbe way" of 
would have barred tbe permanent. replacement of cooperation and partnership.in the workplace, acc()rd

,striking workers. Tbe bill passedthe House in 1995 but ing to the Dole campaign." ': '" ' ".' 

did not clear the Senate, failing . largely because Dole Dole says the TEAM Act is needed, in part, becaUSe 

led fiIibusterstbat essentially killed the bill ..: ',,' the.NLRB has ruled in cases that nonunion companies 


The Dole campaign saYs with' pride that in 1988,' that bavecreated "action committees" or employer
1992, 1994, and again in 1995, "~bDolehelped lead, employee involvement te~ms in effect created com
the fight. to defeat tbe sCH:alled striker-replacement ' p~ny ,unions and thus violated federal' labor :taw. The, 
bill, one of organized labor's top legislative priorities." , GOP presidential candidate says the NLRB ruling 

The Clinton campaign specifically describes as pro- , ,"simply doesn't make any sense," . , 
worker the president's 1995 executive ,order prohibit- As president, Dole said he would push for the TEAM 
ing federal' agencies .from doing business with. act. "The TEAM Act simply allows common sense to' 

, employers that permanently replace striking workers. reign in the workplace," ,Dole said. , , 
The campaign fails to note, however, that tbe ad- Clinton'has promised to veto TEAM again if it ever' 

ministration dropped the matter after a federal ap- reaches his desk. And while Dole criticizes the NLRB, . 
peals court threw out the executive order on grounds, " tbe Clinton-Gore campaign' . specifically points to the " 
that'it ran afoul of federallabol.' law (175 DLR AA-l, ,board as an example of how the Clinton administra
9/10/96). The administration has suggested the presi- tion bas supported workers. During his term,the 
dent might address tbe question in a second term with president appointed William Gould as NLRB cbair
new legislation, but the issue bas not been fodder for man, Peggy Browning as 'a member. and Fred Fein-' . 
the campaign trail. . ' ',stein as g(!neral COUlis,el. These appointments, 

In,a"other area related to striking workers, the ' . accordhig.to theClintoncampai~t ,make the board,' 
Clinton campaign heralds the president's, decision ,to, . ~(fair to workers and their uDions," , . ' 
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!i&jIitk-:=;n';;~tl;y-i:MC~ . Mr. McVeigh ~ the days before and .;:: ,':,:, ·;..::;.:"::~~-".M~'~. ~!!'~"'" '!"'t.::Terry 1... NlchJOISdg"e RI~- ..:ngers~: =~:::'thz:n~:,~~~ 'i~:~ .::~;Vjplaljng,ublic·Trust...
date was set, but u • . . . 	 . '-' ...!~ -r. "., ••' ""1'"'" ,., . .' 

~ Matsch. who will hear the case Oklahoma. City. on APril 16, three '",1"'::',:::' '. ~: . .~<c(.}~~•.;..""",:m.';;:' . .':.:. 
~Ver ordered that Mr.1'!fcVelgh days before. tJ:le bombing, to. pick up . ::,.':'t~'·· ,,~. ,.... ' .: . -(·~.!>~t~~,<·,- ".' 
rtedfirsL Mr. McVeigh'S lawyer, . M~. McVe.l~ that~ lent Mr. MC...\;,:BYKATHARlN~g~"ifE~YE, . 
hen Jones. said afterward that Veigh his pIckup truck on Ap~ IS,DALLAS,oct. 25 ~~••. 
defense could be prepared for .. the !lay proset1.ltorssay th~. bomb . cntsader,:Bob Dole ImpIOnid bill"'.. 
by March or April 1997,. if pre- was made and that Mr .. ~cVelghtold ·.-dienceuPt;lay to "rlsetJp'.':1ItiIdast 
discovery Issues are resolved. . him to fetch his belongmgs from a· .the naUon'snewsorpnlzatlcar!ai 

IsephHartzler; the speCia. pros' .' storage locker In Herington on April which he said . were protec:tiDg tile 
or handling the case, said he was 20, which he di.d.· . . CUnton Administration, 1iDd. be CIIIII•• 
Iyto try the case, now. !>Ithough '. In seek~.aJ.olnttriai,.prosetUtorsraged that President Cllntollbard.1D 
"'ederal Government opposed the' 
nse request for separate trials, 
HartZler agreed '(!ith the judge 
two triaJs would I'\ot talf:e slgnifi· 
Iymore time than one. . 
: the' heart' of Judge Matsch's' 
sion 'was a nine-hour Interview 
Mr Nichols gave the Federal 

eau ~flnvestigatlon at the police 
. ' . 

.' - -. 

i. AND NATO.PLAN 
:EW··BOSNlk FORCE 

... ~.,:...,..--,-..,.,-
.. , 

~e After the Election Could 
BPiby"Arouod 5;OOOG.I:'s . 
~;:tL:~} . 
By 'STEVEN'LEEMYERS 
),SHINGTON, oct. 25'~ AI· 
gh the White House has main· 
~d a deliberate silence for fear of 
:oking pre-electlon C))ntroversy, 
United States and NATO have 
IIi preparing: to field a smaller 
;tlll'sizable international peace
ling f~ri:e 'In"BoSnia that would 
Ide at least 5,000 American 
)S" ". 

a'week'in which BOsnia~s poten· 
" -volatile municipal el~ctlons 
~ delayed until· next year, Adn:lIn· . 
tion officials, NATO leaders and 
ipean dlplomats said active· 
~1ng'",l!S !.UId!!r way for a force 
,,\leo 10 31>,000 troops that would 
lin in .Bosfila at le.ast through 

Ili~'~m: detal~ re~~l~ unre
~,the officials In, Washington 

the new force would 
,:~... 

. . . 

.patrolled:Bosnia.focnearIY_a:.. 
as (>lirt of the, peace accords 

:iatl.!d last fall iI'\ Dayton. Ohio, 
cI four years of .clvll war. . 
. they dlscuss military options 
:heNATO alUes. American offl· 
have' taken pains to note that 
11 approval for the participation. 
!e.!:!.cJ!ll.troopsh~to_come.f!'(lm 

offered to limit. the eVIdence they Mr. Dole's words, violated the pall&: . 
would offer from: this Interview to . tntst·.., ..~ '. ';.. _ ,-:: 

. thes!,! thnre statements. But Judge . "We gilt to stop theUJJerai bias fA 
. 	Matsch· ruled tOda>: .that Mr ..Mc-.. ..this country," he declared to more 

VE!igh would be pre~udlced at a.jomt than '9,000 people packed InIO die 
trial even by admitting just .these coliSeum bleachers here at SoudIem 
three' stat~m.eilts because he would. . '.. .... MethodlstUniverslty. "Don't read 
have no opportunity 10 cross-exam· '. -!i.'"~'., • .. '. :c.~ .. ,,:, '~~::::'>""":':::"""';";''£';;':;' -C.'., .."~,,,,=~,f~·~·":'·~~:':~';;:.; ..~~ '. ;':';":::-"'iI~ that stuff! Don'( watch televtsklDl 
lneMr. Nichols, who Is protected by )?resident Clinton, ~d~g a large cry.~d,~:Atlanta, yest:erda~~d!t!~Ot'h~te to take.adig'atB!Jb Dole•...You make up your mind! Don't let 

'.theFifthAmendmentfromhavinglO . 	 ,'.'., _, ..~.,"';i",;.. ; .......,~.="., ....~..." .. '''''''- ",c themmakeupyourmlndforYOUI~ 


:e~~t8:;:!~~~~d!f!~~i!i~.U:' Milestones arid Misstep"sbn Irririiio-ration M~~P~~:~~~~t!= 
agamstMr,Nlchols. . . '. '. . 7-' '.·u".' •.•• ..' '" b~',. ".'""'. " ylrtual.d~ad;heat with·Pre.sIdeat 

- .In his. ~ling, J)Jdge Matsch:~ '" ". -. , .' ' , - . : ,. ,. Uon opponents hall them ~ a belated . Clinton, have given him. thunderous, . 
s.ald .th~t,hmltmg the prosecutors m. ' ; .... altern t to crack.down on freeload- and. sustained applause.":!THE-CLINTON.... 	 shoutID&", 
8 J.oint trial. 10 offenng only some?f .... ,ByERICSCHMIlT '. ......,.,:.'::?... .... ..' ,:.''C' ."~,'.: ..~.;: .... -. "'.' _,;'; ':'.• ',':':_ . ,::: 'ai..ong'WI.th..hI.m that they do.. tare aDd.. . 

~e state~ents Mr, Nichols ':'lade m WASHINGTON,. OCt 25 - .~y.. a11 ,:~ECORD . .z::,:, ...... e~e Adniinlstratlon's'record iti~:,yelling at members Of~~~~ 
hiS Int~rvl~w could prejudice ~r, measures. the: ClmlOn. Administ~~- . ,:' ;. .. .' .< . 'trates the tensions between huinani~dla.as they pass by.,.. ,":::'.~~ '.' __ . 
Nlchols.s . nghts. to cross-exw;ntna. tion has poured~ore money' and :.,Iminigration •. . tar1an.goal~. the need 10 enforce Im- .. _Listing a . string. of qtiestiODabIe 
ti~n as well. His_lawyers,.the.Judge. political caPital Into addressing 1m· .'i:' .-; :': .'. . ... :r.:·;;.:;;'; .. :.....,;: 'migration lawS and political preS: ,pracUces.b)i' the Admlnistratloo,.kJ-
Said•.ml~t suggest, during cross· .. mlgratlo'1 problems than anY other, 1 f In Contrast with the welfarelssue,' wres _ including PoliUcal Imp\ica~ eluding acceptinB what. be ~ 
exammatlon of the F.B.I. agents who .admlnistratlon·1n recent·tlmes.· :.,~' Mr Clint d'd 'not bring'" wide' " U In th . t tes' Ith I' . I. I ..Iaundered cash from foreigners aud._I . . ed M Nichol that th· .' . , . on I . a . ons . e s a ;W arge mm - obt' In confidential .PB.L At-,
ntervlew r. s, th e

h:=:~oo~. ~:S~J:~edn::~ ~~ 
te t f the 'entire Interview and ihe 
. x 0 d hich't'Circumstances un er w I was

conducted. ..: '.: '.., 
, Denying them this Chance '!ri' an:. 
effort to . protect Mr.. l\fcVeigh. 
"would, In turn; severely prejudice 
Terry Nichols," 'Judge Matsch wrote. 
"The court cannot save a joint t,nal . "with three ye!il's ago. It has weeded , defU:ted by Mr: Cllntl>ll.l1,.~pponen~ . ~:. '.~ :.' .._;;; '~':.,< . .' ,those. things? NolAndyou .DI!YI!I" 
by sacriflcir!g the . intereSts of'one' :nut abuse':1n ·the political asylum on·the··right; ~IS roleliBl!' been re-' conttnu~onPage~tfOl~mn.1 Imagine Bob Doledolng.one of ~ 
defendant to p'rotect the other. ... . process, .and. President Clinton ducedto softemng p~ons of bl1ls.<....,.~~: .....';'.' thlJ.l&S either. So where's the out~ 

"Timothy McVeigh will be pro-.signed a billiast.month thatlmposes .' drawn up by Repub~lcans that make :. . ' ';'~";'.'. c';~:: ,.,,,: ... rage?· Where's the outrage? What, 
foundly prejudlcedby a joint trial In· some of' tlIe to~ghest measures In sweeping breft:ks With the past.,TIle ,· . .. .....'.. ' '.wil1the voters start· to (ocus?": :y. 
.thls case, His lawyers c!ilJlllot ques- d~ades against.lllegallmmigration.. new Immigration and welf!lre meas·· A Former Strotighold .- :At another point he asked: 'lWhea 

. It has· doubled the budget for the . range .of experience with Immigra- grant populatlons- that have de- . M amDolg "de . ded . '. teen'''';.' 
Immigration .andNaturalizationtion to his Presid~ncy;as Governor. fined Its I!Ositions. on ne~IYeVery H:~ston!a.rli:~ the :'~wruJ';~ 
Service. ,while most. other Govern-of a nOQ-border state,.hls o.nly major Immigration issue. It has 'encoun- the outrage?" , ....';'. ....~.: " .',::' . 
ment agenCIes have .suffered ..sub-. encounter with the issilewas witb a tere([' .. " . Appe''arlng at down.-:'wn·"""pe'·~~'·'aI 'I h' In . d tho '. .' .' . '. ..... ~ 	 "' ..........

Stantl cuts. t ,as crease e. not of <;Uban refugees that he 00-; ";.~·l'dconsldertheCllnton record to .ing arts.center, where he:stood.~. 

number of Border Patrol agents by· lIeved had helP;ed lead.to his defeat In ,:.~ equal parts hypocrisy. Incomlltf' fore a giant mural deplCurigtbeglo-,. 

about 45 percent, and it deported his .19~0 bid forre-el,!!£.~on. ,:;.':~;:tt.:co"tence. pollUcsand progress/~ said rj days ot.theLone S~r!!tate. t.1r~ 


. ,about25,ooo moreiUeg~ ImmJgrants IBU4,as with w!'!lf~ .thel!llmilP:8.- ~!:.R;~presentatlve l.!lIIIar_S~lth. a Tex-Dole conUnued: "Can yoU ImagfDe' 

In the ,.1996, fiscal year, compared .uo~ . dej)ate has Incre~lngly been .... w.>.' Repu~lIcan who will! a. main au~ former President Bush doing ~.of 


tlon Terry Nichols or cross-examine But looklng.at the num~~ may 
the F.B.I. agents on what they say not tell the whole st?ry. Some Imml~ 
Terry,Nlchols said. . .' , grat;on experts outside theAdmlil1S

"In' short,. Timothy McVelgh,may tratloQ '~varn that those numbers' 
be caught in Cross-fire." may be misleading. Critl~ of. Mr. 

. . .Gllnton's policies'c.all them Inconsis
.Continued on Page 12, Column 5 tent and largely. reactive. 

. 

ures, as a group, are the most punl.. :.' '.', '. do the American J)!!OPle rise up~. 
tlvetoward.lmmlgrants In years, NqW Igrr.ores Perot, say, 'Forget themedla In Amertdl(c· 

.strippl!lg themofsoJ;lle of th~r most . '. . .; .. ~'.: . We're going to make up our· minds!: 
Important legal protections and·de- . . ;" .. :' . .·YoU're notgolilg toinake up oUr 
nyingthem a broad range of social .On the mOrnmg after the ,1992 mlndsl' 'IbIs Is aboUt. saVing.Oar 
benl'nts - changes that ImmlgratlonI:'residential.electlon; Walll~COunty, tciuntry'''' ... ,:....::: . ":,i"';'!:~';"' ' .•j.:. 
,advocates denounce; while Immlgra~ Me., . could easily have lieen called' . Singling out The NeW.YOrk Timei' 

. 	"Perot County. 'Ibe third·par.y uu:dl- for the secolld day In a ::OW, Mr. Dole 
.j 

.." ' •.. ' . ' ,- '.' . . ... ': '. ..'. . 
~-tncChlrta'S.Outland"S"···Pootest-Grow.·Poorer:-

. '.' .'. ,. ", .... ..; . . 

were.baffled·by·Mr;·Perot's timlng'ln- ;'''rushfng'''lmmlgrants·wi~·CrimmaJ·

. 
__. _JSyPATJUCK E. TYLER' -MaInE!-c:ounty-that:once.embraced_ .:...!o!:...!?-Is . part, P~~deIlt Clln~ 

.. NIUJUAN, ChIna - Life Is un- him: Now. there is little tangible evi. .-cont!nued his ~r of the South today, .. 
. \ imaginably hard In the burnt um· dence of support, like campaigri of. vlsitmg.Georgla, v.:here he floated a . 

. . . proposal for tutonngthlrd gradersher hilts of this part of northwest· flces ~d signs In yards and store and where he managed 10 direct an ern China In four of the last five windows, Interviews wlthmore than Insult or-two afMt. Dole. (Page 10;1"'years there has been no harvest· , two. dozen county· vo.ters found th?-t . In the !Itany of complaints detailed ' and millions of poor fat:mers, are .many,simp!y dldnottake Mr. Perot by Mr. Dole today, there was a neir-' . living In a state· of hunger, poor 
,rerio;:sly this time.' Others sald they charge: that the Democrats were'health_and.iIIlteracy_that.in.som,e 

date Jlnlshed first there, gaining 36.2 went on: '~We are not going to let tbe 
percent of the.vote·and beating.out media steal this election. We're ..... ~ 

'BIlI'Cllntonand George:Bush:-.~'· .lngtowlnthiselectl9D:·'Ibeeountry
But this year, !'<fro I:'erot's appeal,belongs to ~~ people •. not ~ N~ 

seems to have worn thin in the same . York Times.. :..' ' ..,: .' 

de':t Clinton. And the. Presl·· . areas approa<;hes the deprivation 
entering the PresldeI!tlal race, his backgrounds Into the country so 11#" .; aides i;ISisted that he would . 1",,,,,,1.. ·of. rhina's "reat famine in 
~"I .......lrh .;nth"111..h ..r~ n .• amm fnr could vote for Pre.~ident Clinton. .. ,. 
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Church fires
, 

spark a new 

caHCoraction 

Rights group 
vows movement 

i for mcialunity 
By Tom CUrley 
USA TODAY 

The. US. Commission on Civil 
ltigbts vowed Wednesday: to !o!
low up its report on the racial dIVl-' . 
sion underlying black church 
fires with a grass-roots elfort to 
bridge the divide. 

"We intend to press and press. 
and press,until we get aplan of ac
tion," said Mary Frances Berry, 
chairwoman of the bipartisan and 
multiracial advisory paneL 

The cornm.i$ion plans to meet 
. with Southern governors and po

lItic.al leaders as a prelude to 
community-based programs pro
moting racial tolerance. Specifics 
will be worked ouUocalJy. louisi
ana Gov: Mike Foster has agreed 
to a meeting Oct. 2.0. . 
. The. Nation.;:ij~ Council, of 
ChUrches p.lans'a:'·:smmnitthis 
month in Columbia, S.C. 

And fund-raising drives to re
build churches are proceeding. 
The Department of :Housing and 
Urban Development holds a 
workshop this weekend in New 
Orleans to help congregations ap
ply for a $10 million building-loan 
guarantee program. 

"You cannot become de
pressed and simply give up over 
thase who are overtly racist in 
their behavior," Berry said. "You 
have to go with the people who 
are Willing to begin a process of 
change," , 

A commission repel!} inv~, 
gating:the spate of IIres at Souffi" 
ern black.churches found that th~ . 

arson Wave in part retiects persis
, tent, deep-seated, racial animosity 

and segregation.· 
Echoing flndi~ in an earlier 

study by USA TODAY, the com
mission Wednesday noted that ra
cial tension was ~ not the only ex
planation! for tl;Ie arson. Some 
fires were set in: tinancial scams, 
malicious p~ or for still unex
.plained reasons. : 

Since jan. 1,: 1995, nearly 90 
black churches have burned. Of 
those federal law enforcement 
omcials estimate that 20% of the 
solved cases apPeared to be ra· 

cially motivated: Berry said. 
During the same time periOd, 

72 white churches have burned in 
the South; but o!llcials have found 
no racial link among them. 

Federal and 'church omcials 
stressed that racial tensions are 
not unique to the South. 

The omcials say they are en
couraged by black and white sup
pert for the 'rebuilding of 
chl:!rches.! 

The cOunCil of Churches has 
taken in ·more than $6 million in 
cash labor aild, materi::ils from 
don~rs nationwide. 

"The key to' ending this thing 
long-term, is to ,bring congrega
tions ot different ethnic back
grounds and taittis together," said 
Mike Russell of ~e Christian.&
alition. \(~ .A,.,-_." I 

39 

.! 

.Prison, probation 
for fire-starters 

A Padflc Northwest man 
bas been sentenced to five 
years In prison and a North 
CaroUna teen received one 
year's probation tor setting 
tire to black churches In Port

. land, Ore., and Olarlotte. N.C., 
, respectively. 

Antoine Jamar Dean, 21, 
who Is black, set I1re to the Im
manuel Christian Fellowship 
church In Portland. A white 13
year-old girl set tire to Char
lotte's Matthews Murkland . 
Presbyterian Church, bullt In 
1864. Both fires occurred In I 
June while federal agents 

were Investigating a string of 

arsons at black churches. 
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fNoplot 
found in 
burnings 
ofchurches 

By Thomas Hararove 
SCRIPPS ~o NEWSSERVICE 

U.S. Civil' Rights Commission 
leaders have concluded "there is 
no evidence of a national conspir
acy" in the arson attacks on South
ern black churches. 

"Nor do we find signs of a re
gional conspiracy:' Commission 
Chairman Mary Frances Berry 
announced yesterday. But she said 
the lack of a general conspiracy 
"makes these fires even more 
frightening," 

The commission conducted 
fact'finding . hearings in several 
Southern states to detennine what 
fueled firebombings and arson 
attacks on at least S9 Mrican 
American churches from October 
1995 through June, . 

The commissioners concluded 
that the usual suspects - the Ku 
Klux Klan, white supremacist 
groups and ultraconservative hate 
organizations - were not the pri
mary culprits in most of the burn
ings, although the Klan is blamed 
for some of the fires in South Caro
lina. 

"This is not a monolithic prob
lem," said commission member 
Carl Anderson. "I urge you to look 
at each of these cases individ
ually." 

Commission members and their 
many state. affiliates concluded 
that the increases in arson attacks 
resulted from a climate of racial 
hostility. 

"The conclusion of this informa
tion·.is that we really do' have a 
problem with race relations:' said 
Alabama psychologist Annie 
Wells. . 

Mrs. Berry praised the cooper
ative efforts of federal, state and 
local law enforcement officials to 
investigate the fires, but she said, 
"I am very disgusted about the re
sponse of some of the public of- . 
ficials:' 

She specifically cited th~ re
fusal of Alabama Gov. Fob James 
to meet with the national commis
sion's state advisory committee 
chairman and the under-funding 
of a human relations commission 
in South Carolina. . 
. A :disproportionate. number of 

fires have occurred in South Car0
lina "where we have heard evi· 
dence of Klan involvement:' Mr. 
Anderson said. 
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THE QUARRY: CORPORATE CIVIL"IGHTS VIOlATORS 

Back in 1977, the federal govern· the Enviromnental Protection Ageney is 

. 
ment accused Honeywell Inc. of cooking up a new program to ensure 

. discriminating against women. The th8t oomparucs don't pollute more in poor 
issue: The Minneapolis company printed . minority ~eighborhoodS than in other ar
internal job listings for heavy induStrial eas. "There's no question they're being 
jobs on blue paper-a code meant to dis- more aggressive," says Stephen A. Bokat, 
courage female applicants. The ease Ian- general counsel for the U. S. Chamber 
guished during the 12 years that &pub of Commerce. _ 
licans Ronald Reagan ~d George Bush PresicJent C1iriton's antidiscrimination 
lived in the White House. But r===~='==i. drive got off to a slow start 
a new Squad of civil-rights because of his ill·fated nomi· 
cops in the Clinton Adminis nation of Lani Guinier for 
tration revived the matter and Justice's top civil-rights post. 
quietly forced Honeywell into But . Deval L. Patrick. the 
a $6.5 million settlement on new Assistant Attorney Gen-
Sept. 8. eral for Civil Rights, has 

There's. plenty more to been on the job for nearly 
With little fmlfare, the six months. And Gilbert F. 

Administration's antidiserimi-' CaselIas should be confirined 
nation troops are gearing up a I any day, now as the new 
tough national enforcement I EEOC. chairman. With them 

'drive. The crackdown's targets and other former civil-rights 
range from polluters who activists leading the charge 
dump their muck in· minority , as Clinton appointees, critics 
neighborhoods to companies ' fret that new initiatives will 
that discriminate in hiring to 6 : impose unwieldy restraints 
banks whose loan departments I~! I; I'll;' .! on bUsiness. Edward Ying· 
redline poor areas. Business, Th Pr 'd :t' ling, chief lobbyist for the 
perhaps preoccupied with is- e eSl en S American Bankers Assn., 
sues such ~ healt~-Care r: civil-rights team :complains that in at least one 
form, has hardly noticed.. "This . ' ease "the government SeeMS 
wasn't on oUr radar screen," has, mounted l to be making the standards 
~ys Michael ~useh, a lob~y- an e-"orcem'ent, •as they go along. That is 
ist for the National Federation lUi I • scary to us." 
of Independent Business. drive that could : Indeed, J'QStiee,and '!rea
MOMllll'UM. Yet signs of the. 'sury Dept. bank regulators 
tougher new policy are every- affect an array are aggresSively pursuing 
where. The U. S. Commission of industries: banks for unfair lending prac
on Civil Rights' planned Sept. " :tiees. The government has 
21 hearings on Wall Street's nationWlde :' entered into four settlements 
dismal minority-employmentso far. The one that irks r===========:;;;;;::==1r-r---t 
record are only the latest example of, Ii Yingling isa contrOversial Aug, 22 deal 
drive that has been gaining momentum ,suburban with Maryland's Chevy Chase 
for weeks (table). The Justice Dept. has, Federal Savings Bank. Chevy Chase de
stepped up its policing of bias in lending nics Justice's allegations that it adopted a 
by banks, and it has joined the Equal pOlicy to avoid black neighborhoods. But 
Employment Opportunity Commission in it agi-eed to provide an additiotlal Ul 

closely monitoring business dis- million in subsidized loans and new 
::rirrlinatlon against disabled Americans. branChes iJithose areas. 
The Labor Dept. is scrutinizing the civil- The banking.industry fears that the 
rights records of federaleontractors. And government is. exacting overly harsh 
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lated East Coast and Midwest, 
utilities have often "slammed" 
plants into poor areas, says Scott 
Berger, senior environmental scientist 
for Public Service Co. of New Mexico. 

The environmental drive is already 
gaining' speed. On Sept. 7, the EPA, the' 
U. S. Centers for Disease Control, and 
related agencies launched the Mississippi 
Delta project to study the effects of pol
lution on residents in that highly indus
trialized area. The EPA aims to start a p0
tentially costly emission-reduction 
program, and-other agencies will provide' 
medical assistance to residents. 
MISPLACED' The EPA also has targeted a 
Chicago public-housing project built on 
a landfill and surrounded by 11 pollut
ing industrial plants. "No community. just 
because it's poor or minority. should be
come the dumping ground of waste," says 
Clarice E. Gaylord. director of the EPA's 
Office of Environmental Justice. 

Companies grumble that the govern
ment is changing the 
rules on businesses 
long after they got 
lawful permits to 
build. Moreover, "the 
charge of racism 
may be misplaced in 
some of these situa
tions," SaYS Charles 
J,. McDermott, gov
ernment affairs di
rector for WMX Tech
noloiies Inc. 

Another contro
versy is brewing at 
Justice over an affir
mative-action case in-'! 
volving a white I i;' I '1 [ ~ :-1 
teacher, Sharon Tax- J . , 
man. She had sued ustlCe s new 
the Piscataway Assistant 
(N.J.) Board ofEdu· ' 
cation in 1992 for dis- Attorney General 
missing her rather" for Civil Rights
than a black col
league of equal se- will soon be 
niority and ability. •• db' 
She won in U. S. Dis- Jome Y a 
trict Court..But. on new chairman 
appeal the CIintorutes • 
reversed the Bush of the EEOC 

=+..........;;;..;.;;;=--=:::;.............;=___...,.---====;;;;;;;;=:::;...=--====--=======::...j Justice Dept.'s brief 
may be costly for image-oonscious execs. 
That makes settling and suffering in si
lence the preferred option. "It was a pru
dent decision to put it behind us," says 
Andrew 'L. Sandler, an attorney for 
Chevy ~hase. 

Probably the most perplexing new civ
il-rights issue confronting business is the 
Administration's "environmental justice" 
initiative. In February, the President or

dered the' Environmental Protection 
Agency to come up with a plan to protect 
poor minority communities from getting 
hit with an unfair share of pollution. 
Studies have shown that a dispropor
tionate number of hazardous-waste 
dumps, pOllution-speWing factories, and 
even utility plants are located in such 
neighborhoods. Now, that could be a 
problem for utilities in the densely popu

in support of Taxman. Now. J,ustice ar
gues that employers can use affirmative
action goals to justify retaining minorities 
over comparably qualified whites. 

Some legal scholars allege that if Jus
tice's view prevails. the case could lay 
the groundwork for expanded racial 
erences-and even quotas. That 
force companies to exp~d diversity pro
grams-which could inflame white work-

BUSINESS WEEK/SEPTEMBER 26,199453 



ers.Administration is giving top , 
management a machine gun to go after 
expensive, middle-aged white males," 
claims Frederick R. Lynch. a professor of· 
government at California's Claremont 
McKenna College. 

Even the White House worries that 
its troops may be going too far. The 
Housing & Urban Deve)opment Dept. 
has already backpedaled from a contro

versial policy. HUD had begun an inquiry 
mto neighborhood protests against a pro
posed low-income housing development in 
Berkeley, Calif. The investigation was 
pJ;'ompt.eO by housing activists' charges 
that the. opposition was based on bias' 
against substance abusers, who could be 
considered disabled. HUD dropped the 
matter in August, and· the agency now 
says it no longer investigate activi

ties protected by the First All1l!,!nclment 
Like business, Clintorl has 

cupied and hasn't paid nlUch attE'ItltlCln 

his zealous antibias cops. But 
tinues to give them free rein, I'OnlnSll,i"" 

may find that settling ~thout I 

too high a price to pay. I 
By Catheri'M Yang,: 

in Washington, Ric~ha:r'd 
Chicago, and bureau 

IS WALL STREET filIALlY STARTING TO GET IT? 

I
t was hearing women employees 

complain about the scantily clad 

dancers at Merrill Lynch & Coo's 

1992 Christmas party that finally con·' 
vinced Chief Executive Daniel' P. Tully 
that it was time to act. In the six 
months before the party, Tully hadvelopmeIit of minorities and' women-M. Lewis Jr., an African Atrterican 
heard about six other incidents of al· with progress monitored, quarterly. man8ging director in inv~ent bank
leged sexual harassment at his firm. Some significant StepS have already ing, to head its diversity task \ force. 
Merrill had already formed a commit
tee to study bias and implement mea

been taken. Merrill also has doubled 
'paid rnal"krnity leave to three months, 

Among measures taken Iso far: Mor
gan has started a $2.5 milli~n~holar-

sures to recruit and retain more b1acks fot instance. and it now has a screen- ship program in which\ it sp~nsors 
and women. But Tully's r---:~==....L.-=~===-::-==~==-=~'--=--, promising college students 
concerns 'got things mov
,ing. Says ROger M: Vasey, 
the Merrill executive vice-
president who is leading 
the firm's effort: "This p~ 
gram has teeth." 
~~~~ 

one. The industry has a 
record of not hiring many 
women and minorities-and 
failing to protect them 
from bias once on the job. 
Now, with the ClintOn Ad
ministration cracking down 
on civil-rights violations 
across the economy and 
the U. S. Civil RightS Com-' 
mission holding hearings 
on Sept. 21 to exa.:mi:i:lethe 
financial industry's record, 
Wall Street has good rea
son to clean up its act. 

Just how bad is the 
Street's record? Pretty 
dismal. There ~ virtually 

ment, has an annual budget of $1 mil· 
lion for llis diversity commitree. Merrill 
PQW awards up to 10% of the bonuses 
to, its 10 executive vice-presidents on 
the basis of eight criteria. including 
recruitment, retention. and career de-

man Sachs has installed day-c8re cen
ter in the lobby of its Ibuildirtg that 
provides backup child Care. M;organ 
Stanley & Co. has hirM a ful)-time 
consultant to work exclUsively Ion di-
varsity issues and has asSigned William 

' , I, , . . .'

Financial firmS are: addressiitg Iili?torically unequal
' ,.',

hiring and treatment of women and minorities! 
Goldman Sachs now offers emergency day care 

boost the number of women branch 
managers-now only six out of 325-by 
not forcing them to move all over the 
country as a prerequisite for a pro-
moti~n. And it just added former Be-, 
curities & Exchange Commissioner 
Aulana Peters, a black woman, to its 
board.' : 

Other firms also are getting started., 
To help retain female employees, Gold-

in their junior and ~nior 
years as intet-ns. Arid last 
year, for the \~ titne, it 
began recruiting at five , 

, historically black colleges. 
There are: skeptiCs, of 
~~~~ 
JeHrey 1... Liddle, whb will 
be testifying 'at the 'Sept.. 
21 hearings, 1 calls \ Wall 
Street's effortS at div~ty 

' "a cruel joke. IThose icom- . 
mittees do n6thing.", The 
companies, critics contend, 
are acting mainly to ~void 
lawsuits. For ~xample, in 
December, 1993. 10 former 
and current African A:mer
iean 'Merrill: employees 
from San 1I Francisco 
branches filed a complaint 
with the Natiolud Assl:ria
tion of Securities Dealers 
alleging that Merrill Idis
,criminated agiUnst t~em 

no women and blacks in top manage-ingProcesS tomake'~it doesn't ·'·00 the basis of race. Merrill says in a 
ment at the major firms. Of 546 man
aging directors and directors at Mer
rill, just 57 are women; only 38 are 
black, Asian, or Hispanic. At Gold-
man, Sachs & Co.• there are just sev

women, and one black out of 150 
Irun-tnp.l"S_ Salomon Brothers Inc.. which 
also has a diversity committee, has 
just one black trader.' 

Merrill is one of the few firms tak
ing action. Vasey, a heavy hitter who 
used to run its fixed-income depart-

hold.·corporate, outings at golf clubs. . statement that it "is outnged by these 
that discriIi:J.inate. It's also trying tomeritless claims." : \ . 

Now. Wall Street is undet intensified 
pressure. Many state andfetleral ~-
cies require detailed infor:mation: on 
the number of women and blackS in 
senior positions at financial\compatlies 
bidding for their business. IAnd ~th 
the feds on: the case, Wall Street may 
have to get more serious about ,pro
moting equality.' 

I 

. 
By LeM Natlw:n8 Spiro inJNew 



September 29, 1994 CONGRESSIONAL RECORD-SENATE 	 813751 
tentlon-gett~rs" such as the Eh1s Presley The PRESIDING OFFICER. W1thout 
5tamp.6 . objection, 1t is so ordered. 

:FOOT!\aT£S Mr. KOHL. Mr. Pres1dent. I suggest 
''There are ran: occasions wben the Postmaster the absence of a quorum. . . 

,,,,netal may sel!'Ct a commemorative stamp absent The PRESIDING OFFICER. The ab
Lh~ Ba.mp Advisory Commlttee'a recommendation. sence of a quorum having been sug

'Threl: it.ems of poo;.al 8tatiOner:y II.!'!! papillar with 
coHec!o;'S: embossed stamped enveloPE'S. pas;.al gested. the clerk will call the roll. . 
Cards. and aerogra.mmes. . . The bill clerk proceeded to call the 

'Birth of a Stal'llp is a Sticky Issue. }ru;lght, July roll. . 
4. l!lS8. p. 61. Mr. MITCHELL. Mr. President. I ask• SPf'~lal postal cancellation Is a phra.se to com· 
JM",nrate a JO<Al event u6<!'d by the PO$L&] Service unanimous consent that the order for 
to canteJ SUl.,,:,.ps. the quorum call be rescinded. 

'Sen:\-l:,ostals are stamllS with a surcharge O\'er The PRESIDING OFFICER. Withoutand abo"e tbe usua.! pOstaie rate. with the extra. rev

en"" earinarl<ed for a designat.e<l charity or govern. 
 objection. it is so ordered. 
ment program. 

~~.st~mp Tra.il to Oregon. WaahlDgton Post. Week-i EXECUTIVE SESSION 
'" 
...d. !'ovember 27.1992. p. 78.. 	 ~ 

, . , . EXECUTIVE CALENDAR 
AQDATIC WEED MANAGEMENT Mr. MITCHELL. Mr. President. I ask 

• Mr. COCHRAl"l. Mr. President. a. unanimous consent that the Senate 

growing problem faces the water re- proceed to executive session to con. 

sources of our country. The inadvert- sider the following nominations: Cal. 

ent introduction of exotic plant species endar Nos. 1098, 1099. 1100. 1143, 1145. 

fiom EUrope and Asia, such as Eur- 1179. 

'asian watermilfoil and hydrilla,' is a I turther ask unanimous consent that 

nationwide ecological disaster in the the nominees be confirmed en bloc; 

making. that any statements appear in: the 


TheEe nuisance aquatic weeds are RECORD as if read; that upon confirma
rapidly choking our freshwater ,bodies. tion. the motiOns to reconsider be laid 
crowding out native and endangered upon the table en bloc; that the Presi
aquatic species.' hindertng Shipping dent be immediately notified of the 
lanes. restricting recreational acWii- Senate's action; and that the Senate 
ties, causing waterfront property val· return to legislative session. 
ues to drop, and restricting water flow The PRESIDING OFFICER. Without 
through irrigation canals, drainage objection. it is so ordered. 
ditches and hydroelectriC intake The nominations considered and con-
screens and turbines. firmed en bloc are as follows: 

There are Several methods of aquatic ' EQUAL EMPLOYMENT OPPORTtJNITY 

weed management, but very limited COMMISSION 

dollars are earmarked for solving this Pau!. M. 19a.sakl. of California. to be a 
grOwing problem. State ecologiSts, fish Member of the Equal Employment Oppor· 
and wildlife experts, and waterbody 	 tunlty Commission for the remainder of the 

term expiring July 1. 1997 . .managers arc conVinced that safe, se
DEPARTMEt."T OF DEFE.'ilSElective tools are available for control

llng these nuisance weeds and restoring Phlllp Edwafd Coyle. m, of the District of 
,Columbia. to be Director of Operational Testthe ecologicaJ balance of our waters. 
and Evaluation, Department of Defense. States simply need funding to get the Jan LOdal, of Virginia. to be Deputy Underjob done. Secretary·of Defense for Policy. .

Therefore, I hope when we consider • . DEPARTMENT OF LABOR 

the Interior and related a,gency appro-
 T:tmothy M. Barnicle, of Maryland, to be . priations for fiscal year 1996, we will an Assistant Se.cretary of Labor.
take a serious look at providing fund

ing for States to institute effective 

methods of aquatic weed manage . LEGISLATIVE SESSION 

mellt .• 
 The PRESIDING_OFFICER,' Under 

the previous order. the Senate will now 
return to legislative session. 

ORDER FOR STARPRINT-S. 1991 

Mr. KOHL. Mr. President, I now send 


HOUSE OF REPRESENTATIVESto the desk and 'ask u.naDJ.mous consent 
CAMP AlGN SPENDING LIMIT ANDthat a star print be made of S. 1991, the 
ELECTION REFORM ACT OF 1993Professional Boxing' Safety Act, in 
MESSAGE FROM THE HOUSE order to correct an inadvertent omi&


eion when the Senate Commerce Com Mr. MITCHELL. Mr. President. I ask 

mittee reported this matter on Sap the chair to lay before the Senate a 

tember28. message from the House on S. 3. 


The Senate resumed consideration of 
the message from the House. 

ORDERS FOR TOMORROW 
Mr. :MITCHELL. Mr. President, I ask 

unanimous consent 'that when the Sen
ate completes its business today. it 
stand in recess until 9 a.m. on Friday. 
September 30; that following the' pray
er, the Journal of proceedings be 
deemed approved to date and the time 
for the two leaders reserved for their 

. use later in the day; that immediately 
thereafter, the Senate resume consider
ation of the motion to request a con
ference with the House on S. 3, cam
paign finance reform. with the time 
until 9:30 a.m. for debate on the motion 
to invoke cloture on the motion to re
Quest a conference; and that the time 
be equally divided and controlled be
tween Senators BoREN and MCCO~NELL, 
or their designees; that at 9:30 a.m., the 
Senate vote on the motion to invoke 
cloture. 

The PRESID~G OFFICER. Without 
objection, it is so ordered. 

RECESS UNTIL TOMORROW AT 9 
A.M. 

Mr. lYUTCHELL. Mr. PreSident, if 

there is no further business to come be

fore the Senate today. I ask unanimous 

.consent that the Senate stand 1n 

as previously ordered. 


There being no objectlon. the 

at 7:33 p.m., recessed until Friday. Sep. 

tember 30. 1994. at 9 a.m. 


CONFIRMATIONS 
Executive nominations confirmed by 

.the Senate September 29, ~994: 
EQUAL EMPLOYMEln' OPPORTt.:!':!'IT COM~llSSIO~ 

PAUL M, IGAIIAK'l. OF CALlFORNI.\. TO BE A MEMBER 
, OF THE EQUAL EMPLO)"Mo.-r OPFORTt"m' roM~!l6· 

51011 POR. TIlE Rli:lIIA.!J>'DER OF TIlE TERM I:XPllllNG 
JULYl.l!m. 

PAt'L STEVEN MlLI..E1\. OF CALIFORI'IA, TO BE A lIU:.\!· 
BER OF TIlE EQUAL EMPLO)"Mr..-r OPFORTl1(}TY COM. 
MISSION FOR. A TERM EXPIRING JULY i. i996. 

GIUlERT F. CASELLAB. TO liE A ME.\!BER OF Tm: 
EQUAL EMPLOYMENT OPPORTI1NIT¥ COMMISSION FOR. A 
TERM EXPIRING JULY i. 199!I. 

DEPARTMENT OF DEFENSE, 

PHlUP EDWARl> COYLI!: m. OF TIlE IlIS'l'RlC'T OF co. 
Lt"MBIA. TO BE DIIU!:Cl'OR OF OPERATiONAL r....sT A,",D 
EVALUATION. 

JAN LODAL. OF vmGlNIA, TO BE IlErw'TY l.It.'DER SEC· 
Jl.ETARY OF DEFENSE FOR POUC)·. ' 

DEPARTMEI\"T OF LABOR 
TIMOTHY·M. BAIl.NlCLE. OF MAR1"LAND. TO liE AN AS· 

SlSTANT SECRETARY OF LABOR. 
THE ABOVE NOMINATIONS WERE APPR..O\'ED St'BJECT 

TO THE NOMINEES', OOMMrI'MENT TO RESPO!>.'D TO RE
Ql,"E8T8 TO APPEAl!. AI\'D TlUITIFY BEFORE AI\'Y Dt'1.l1 
OONII'lTJ"VTI:1) COMloIITl'EE OF THE IIENAT&. 

http:MlLI..E1
http:SUl.,,:,.ps
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REGULATION 
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B ack, in 1977, the federal govern- the Environmental Protection ' 
, merit accused Honeywell Inc. 1ofc6oking up a new"program toerisure 
, discriminating against women. The 'that cOmpanies don't, pollute more in poor, 
issue: The Minneapolis company printed nrln<irity neighborhoodS than in other ar
internal job listings for heavy induStrial eas.' "There's' no question' they're being' 
jobs on blue paper-a 'code ineant to dis- more 3ggresSiye," says Stephen A. Bokat, 
courage female applicants. The case lan- general counsel for the U. S. Chamber 
guished during the 12 years that Repub-', of Coinmerce. ' 
licans Ronald Reagan and George , President Clinton's, antidiScrimination 
lived in, the, White House. But . ,drive got off 'to, a slow start 
a new squad' of civil-rights because 'of ,his ill-fatedriomic 

cops in the Clinton Adminis- nation of Lani Guinier for' 
tration revived the matter and Justice's top civil-rights post. 
quietly forced HOQeywell into But Deval L. Patrick;' the 
a $6.5 million settlement 'on new,Assistant Attorney Gen-' 
Sept. 8.' ,'etal for Civil Rights', has 
'There'S pll;lnty more to been on the job for nearly 
come. With little fanfare, the 'six months. And Gilbert F. 
Adniiii.istration's antidiserimi- Casellas should be confirmed 
nation troops are gearing up a any day now' as the new' 
tough national enforcement EEOC chairman. With them 

, drive. The crackdown's targets and other former civil-rights 
range from polluters who activists leading the charge 
dump their' muck iIi minority as Clinton appointees, critics 
neighborhoods fo companies fret that new initiatives will 
that discriminate in hiring to .:: II ,~ JI]ma impose unwieldy restraints 
banks whose loan departments I:~ ~. ~! ~ ._11 ' on bu~iness. Edward Ying-
redlimi poor areas. Business, ' I ' , 'ling,'.,chief' lobbyist for. the 
perhaps preoccupied with is- The ~resi~ent's American Bankers Assn., 
sues such as health-care re- civil-rights :team complains that in at least one 

~ form, has hardly noticed. "This case "the government seems 
" wasn't on our radar screen,~ ,has mount¢d ' to be making' the standards' 
~says Michael Rousch, a lobby: an enforcement as.,they go along: That' is 
~ ist for the National Federation, , , ,scary to us." _ 
~ of Independent Business. drive 'that could ,Indeed, Justice and Trea-
~ MOMEtnUM. Yet signs of the ; , ' , sury Dept. ballk regulators 

" :;; , tougher ne'Y ,policy are ,every- , affect an array are(aggressively pursuing'
~ I • 'I 
~ where. The U. S. Commission of industri¢s' banks for unfair lending prac-
z on Civil Rights' planned Sept: tices. The government has 
~ 21 hearings on Wall Street's nationwide, entered into. four settlements 
~ dismal minority-employment i , ' so f!ir. The 
~. record are only the latest example of' a Yingling is a controversial Aug. 22 deal 
» drive that has been gaining momentum sJburban with Maryland's Chevy Chase 
~ for, weeks (table). The Justice Dept. has FExleral Savings Bank. CI~evy Chase de
~ stepped up !ts policing of bias in lendi~g nies Justice's allegations that it adopted a 
3 by banks,' and it has joined the Equal policy to avoid black neighborhoods. But 
~ Employment Opportunity Commission in it: agreed' to provide an additional $11 
;> more closely monitoring business dis- million in subsidized loans and new 
~ crimination against disabled Americalis. Iwai1ches in those areas, 
::: The Labor Dept. is sCI:utinizing the civil· : The banking indllsti'y fears that the 

rights records of federal contractors. Arid ment 'is, exacting overly harsh 
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k ,dead,l'and a bullet went· through' his I 

!!' ration;,o,pr/votettriiit.). body, Into the'bsbY's.bodY~and,bll!w',:,,'·iheri, ,t1Jere' '!lfe,so.me 'c/lange~>we're,: hope"where we a~e reducing the iI'izO 
service.p~;;:::p' .):t.1fl. .,~(:'""'" :, '. u:e little !Jooty off tpe child's foot.,~:;, 1),gOll1g t9.;have t.o make fr:o~ the jnslde 
:~bal:l,really,want to say t<:tt 

my','rellow'lA:m~rlcl!ns/js:>t·:?ur paper"the",natlon's,j capital: '~.' ' That's wh,a,r ';haLlI!agnificent ,song" gIVe structure.,alsclpllne, and.lOVELtO 
dQ.!I11 'of.t,hls. and'stIlHaWI:";J\re }Ve,TalkingAbout ,World Peace ,.;~asia.~t,:lsn,.t.lt?c·, ,.;;". ""', 

m,eetl~egreafci'i:sisof ihe';iror World Conflict?" :you·know;'s,Dig.;';'j But I say to.you, my felJo~ Ameri· " 
isgrlpping"Am'erica'today: 1\ articleontl!etrontpageorTheWash~'.. cans, we need some other.things as 
ve you;Congressman Ford ",lngt~n,Post about an ll.year.-old child 

, ;, Q' Baptist Church '/,Plarn1ng her. funeral.l~'These·are the '" 
..... ,~. ". be's':' 

,violenCe;,!' "Ti: ',~'\,: 
'some' • 
, '. 

, ,~i),~am:to wear' 
'Iasi>,:;hv,e, very Ion

.:b~:, 
, "i:~>;;lyou're a,teen 
~*;:who; ior:})~1~utber King liv, 
able.'tieciiuse·'of ,/1,' Mor~' tha!"::,37.0!!0 iMl9pl~ di 

ou have more ,', gunshot wounds I 
, ,at1~lsl!g~a;;\'1,y~~r;,~\i,,!fire'is,:' 

'yfOuld IsaY:'~,;,d~ath In ,Y0!lng; 
eabllityto ;:we'vfalJ'gottim{60!cOOl.!tlliit;eVerY~:,:famlJy until w.e provide the structure ,'.
'anltO:!ixe~i(:~body :can~g~i,~7sill'ni':au~!ila:tI~~~eap:,,:, th{ values;,the d!sclple, and, the:r~ 

:,,~'~i,tt 
dI9"agoildJoD,i,lhe' &.,
!ng;~ople,of},coJ;,;'bullets In them. A hu~d~.and.slxty:'·., 'Make Our People Whole' 
9,f::; thec'.t,JlJlted; ~ta , '.' ",;thousand,'chlld~en:'stay::!tome' from .. '. ,",
t,(tth~v.e~y, tOp or Int9'.tbeveryi"~SChoor every, ~ay "because' they are' :' " And 1 say t<1 you, we bave to make,' work ',that has gone on 

over!1ll1en~::roudidavery:,scared' theY,wiU,:be':hurt! In 'their
~he,.,would,say.A:!e, wo'(ild;: ::,SchooL, 
gOo<i·job,Creaung. :a>B.lack,:!< li'.'TIl,e other.,day/I, w.as· in 'CalifornIa' ':, ,you haye .fIve m,llhon members In this' 
.s'of~e6ple~ho.re:ally·are,,'a('~t9wn meetin~:~iid'a~andsome;:"~," 

rmddle:$lasSols,(,;young' man ·stood up and 'said,".'Mr" 
Afrlcan,Ame'rF,i ~resldent, my bro~~(andl; we don't, r
A.frlfan,Ametj.F,. b'eI~ng ~o gangs','v.~40n:I ~ave guns:' i 
Job: ",au, dl<!I!~;,;We"dOl),tdo drugs"jWe. want \0 go t~ 

rtunl,ty:~ 'ii';,;c,)scho,!.1. We wa!ltt9,;be,professlonals:; 
;dld,;not' live',,' ,We want to work hard. We want 10 do 
' " fainlly-,,.t,,well,,,We want.'tob"ave:famllles, And 

. lO'See' '" . '. ',. 'thei 
weap:., ' 

'. ust:for: ',S 
and die to ,I) 
their own:;"~ 
bulJa;for,,;.,:'ran'ln', e 

·of,others:,.;a gun; an 
re;to:do'I"!1. stan<ling 
'uld'sdy";i safer :Sch' 

!,of;people W'!~~":JrJlefreedo!ll 
.. ssabandon.:.~:ls;nqt wh~tMIi 
, " "''''anil.(jledfor.~, 

',t''eHid:ln 'ulis ", 
"niglit: before 
. Aprll~of 1968 

~:i1.~~~qo~~a·s lier~
, ,'" :"'0",,OIgbt that, we~wlrul;~Jab~ise 

> ••,•• , .,.0, aye;.th~f:dgrri~ln'thai:'way;',they.",
.,'.", .. ork; but n9t:,to, have wh'!le·,;.found Ii hai'd to belleVe:,A " 

f1ullUl1ltles,and people abandoned,·,.it Is. our moral duty to:tliiii 
,t.what,l,lived and died for.'" " ....... , "·L.~: 
A~et,l.canii::~~ :woul~ saY::'~A Chanc~' i~'; c,,' . 
,~o stop)Vhlt.e people 'rom'., " '," 
.lI.lle?' .wlth,hat,e· that -ibey;.,And now, I think:flmilly:',weliave·a.:: 

" ..::'<:lle!".~e;on.bla.ck peo;';' .chance. FInally;'1 think,';'we: have 'a" 
otAf!ghtfor therlghtof,Jchance, We,have a· pastor; here froin' 
'to,mur~er:otner, bllick' ',New: Haven,Conn:"1 

" ,reckless abaiido~ment:""', church,:"wlth 
,..e.~!h~r:dl!-y,:th<;!.Mityor'of Balti.':,'whim,1 wasrunn'lng f~rPresident; o~·· 

:lf~~~!iQ~~'#'~iSp¢eC!i.tdBlackMini~tet$
" " 'i" , ,,." I ) 

, ~iid:and,p';{t;,~~ ~lId'i~'hi~'~~jbe \?c~a!le)~ JO~~"ro;il)k, fina;lk~e may, country?' Because people know yo~
child ',may ,have, been the:chUd"ot th~ " be ready todo something a~ut'it. ' ' are filled wil~,the spirit of God to d9 

w,;,~,ll)an, :And, tw~,~ple we~e afte~,him ·\",;"A,nd,there Is ~methlllg ,for, each of '. the right thl'!g In this life by ihem", I ' 

ay..:;~; and; th!ly,cha~d \ him In the. ClIf, and pUs to ,dl1;:'pte~~, nre changes we can, So, I say to you, ~e have to make a ' 
~. they Just kept,sbOOting,W!th reck!e~s ,,\,ma~e f~om,th!l o!lts!de iI! - th~t's the partnership :-' aU "the', governmelll ; 
/' abandonment 7' knowlng',tha~·baby·' ,job Clf.t!ie President 8!ld the Congress agencies, all the' puslness fOlks,IBUI
/l. was m,the car.. And they,l\hot the' mal) :' and.,tl)e,g9vel1lors, and ,the, mayors ,where there .ar:e, no .familles; 'whe~ 

,and the SOCial service agencies, And there IS no order ,where' there IS nQ 

of armed services . because ,we have 
l' .The,otber day, on the,fl'Ont page of. 'iout,', or~.the ,otbers., won t matter, ~ won the cold war. who will be there io 

,: :', ' these children. ,You must,do that amI 
we must help you. ': {"l ,'i .,;', 1'1:; 

And s ' • , ..~ 
.. well. I.do not' believe we can repair fellow 0, I. say, to you. today, m.Y 
the basi~ f!lbrlc of society until people Job, a ~m:r,i<:ans, k~u gave me tt

blS 
, :. who are willing to work have work. th' n ere rna ng[progress on, 

"".\" ~. . ,'.,' '. Work orga~zes hfe. It gIVes struc, e tblngs you blred me to do. !3ut 
lIe.f~e.t(d9m ~o}!.le t,:" '. • ture and discipline to 'life, It gives ,~~!;;:s we deal with tbe. ra~age~ of 
fore,y,oiJ ~e'a"teen-',; ~~::r .' meanlng.·and self-esteem to people ,: e and drugs, and vlole,nce, ~nd 

" d"' ".'1.• ""t" "h':\ j'M- ;",'.< <,;,.(~ "~who lire parents:'lt Rives a role model' unless we recog'!lze thlll It s du~. to 
,~~r-:!~;z:i<;\,~.. ~,f", ai;tlH: .~ (!to children;)" ii , :.<-:? ,.::i ~ .;;; , " Ibeb,re~kdownof!.~ef!lIl!Uy, the com· 
, uther Kmllilved and ';", '.:,. The famous;Afrlcan American so. ' , Jm;:n~ty,d and the dlsappearance.!?f

did' 1':;l:.:\:;r":,, ::;,c1910gist;,William Julius Wilson, has ,,0 s, an . unless we say. ,Some of thiS' \ 
'r",!;-:'f'.;'\~ .).~:',"'''1': ,':'written a'stunning:book, called "The ,c,annot be done bY"goyernmen,1 ~e,

f",."';,i~<:'i" ~':.:Truly';Disad.vantaged," In ,which he' cause we bave to reach d,eep Insld~ to ' 
;bYlllns I,want surig~ Tlilslst~edr~~'s:l~ Jicbronlcle,s Inbreathtaldngterms how" ~~~t~a~~e~ut!~SPlfl~, the soul, ant t~e . 

.,.' ' " .... "i~the Inner,cities:of our'country have 'other thl . n na ~re'i~9ne, 0 ! e 
. . ,',crumblild a,~ ,\,\Iork ·has disappeared .. , ' ngs we see to, 0 Will ever,

.:V~)\.i:,W,d.o,in ~-"thebifore:'~:And "w,e,,' m,\l.st 'fInd ,a way; t~~\lgh,' take ,us wh\!re we n~d t?,I!J', ..:...1: _. ' 
' pub,lIc ,~l)d'~I!"'yate, sources'f.to en.. ,So, 10 this PUlPit, on this day, letime 
:..h.~mc~the at!ffolctiveness,of tbe·l)me'r. ~sk aU ofyo~ 10 yo~r ,~eart t'l ~ay,
d~,n ,people~~ho live,~~.ere 'to get' " , We Will hono.r the hfe and,t~e w~,rk 

.' ' , .lri"estmentthere. We,cannot..,.l sub. I .of Martin Luther KIng, W~ will honor,
mii:,;t<i:you,~ 'i;epa!~Tth~Am~riCan: :'the me~ning or OUrCburcli .. We rill 

. \;', communlt?' aiJ!! n:store'the'Ame:rican' somehow, by, God s grace, we '1"111 
tu~n thls,around, We Will give these 

. chlld~en a future: ,We wl,lI take away ~ 
:g6jn..this~'On;;a'person,:s~ot:nowl~;J.hree tlines"';'Na:d lilat work glve~. ',"-" ',', ",thelr,guns and gIVe them .bookS, ':!Ie 

"moreUkely:to,die:,than;15 years ago;..", ".- '. '/-" ."/ ' ';' ..." \, ,,' . ';, ' will take,away their despair and gIve, 
,,:,becallse they're IIkely:\Ofi!tave \bree),!'i,,'."'·" , .:'!, "", '} them' hope, We ~11I rebl!lId t~e fa,m. 

.. ' ,Illes and. the nelghborb~s and the 
"., :,' . ','" . . ' " commumtles. We won't make all the ' 

here benefit' 
,our p!lQple whole again. This chu~ch, Just a few. We w~!1 do ltltogether:by 

: " :,1: :;>;;;<;::;:,! I,,..::', : .' " ',' ,has stood for tb,at: Why do you. tblnk . the grace of God. 1 ' 
Thank you. ., ",'"., '. ,qd 

.,'j X, t/; '::,", " ,'J ''i ,; 

'" :' ':.:,c..::;:.2~..:,;:." ... .. .. ,' 
' .. , 

, , 
! , 
,I, 

':, ' : .~ 

I' 

" ,-:. i, _' " ,,!~:i;'''\,>\,'':
, 

. was": In his' 
Reverend Jackson' 

'j' , 

'\):, .. ,' a deadriend,o' m~ne. told me a a ,snowy day In Connecticut, to mqur~ 
v,st!lry,ol~ISitlng t,he fam!ly of a young , .the deaths of chlldren'who'had been 
;\,1lI8,l{ ""ho had beel) kille~ - 18 'years:' killed in that city. And afterward, we 
:' old~"":on Halloween. He alway.s went' walked down the street for more tban ' 

;;mltwlthlittle'bitty kids'so"they.could'~ mile In'the. snow, Then, the:Ameri· 
 ' 
t'>tr,lck .or, treat safelyc And across'the can people were· not ~ady.: People> 
;' streeUro~ where they were walking, '. would say,' "On, this Is a 'teri'ible 

. r,.on~HaUoween:a .1~·year:old bOy gave, .. 'thing"but what can, we do about It?". 
bOY'.a gUI)"and' da~ed",: ..,:Now,when we'read ·that :forelgl,l 

,.the:l8·year-old 'boy -:- v~sItOrS,lcome toour',shores :and\are, 
.!ld the'Mayor:' kll,led at ,random .in our fine state of .
:""",: .c'·, .", ':,\Florida,w\len we 'see' our cJindren: 
where 1 live. ~ .• plan~lrig ': t\lelr . funeralll,when : tbe. 1, 
th,e ,symbol' of:'~American':people are: flnaily .cOming,' 

be world.,..~IOOk '.\to grIps witli.the .' -'.,'" .,. '''aste ; 

being exercised:" :of crhiie' an'dvlol ....... ..• , .' , 

aii:c.ame'alorig),do.~.of falliily"and~§O.ti-li.!tUl.!lty:

d, a ·!.year-old: ~the -Increase In£,drugs(and" the 


" "';;i:':" -~ .•.. ;. i.~:-:,. ) :"....,'!": :'l~·b:i~Hf~'ii~'/::';1.:.i,?!-:.'_.:;f.~t 

,,_ .. _.....- ,-
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I 

W'n'l'TES::' ::,'0'UT Ten big metropolitan ~reas are seeing
a new kind of,white "ftright~ out of the 

I ·' d' 1'1 A .me tmg pot an , mto anotner men ca. 

i ' ' 
-------------------------~----------------------------

Nevertheless, today's geographic concen
tration of immigrants is much higher. 11'ore 
than three'-quarte'rs of immigrants in: the 
1980's settled in just six states, and more than 
half of those, immigrants were in just eight 
metropolitan areas. ,I 

Moreover, unlike past eraS of immigrat~on, 
this new wave is more'than 80 percent Latin 
American and Asian. Most immigrants arrive 
to discover that they are officially classifiea as 
members of a racial group - usually Hispan
ic or Asian.' Legally and culturally, they are all 
defined as minorities -just as blacks have 
been, even, though most blacks origin~lly 
came to America as slaves. In California, this 

tive;' action in ways that, go school class~ooms ~e visibly)ch~ging, ,and the 
unrecognized in the cur
rently raging debate on the' 
subject. Because of immi

ones most likely to Ibe econOriucally displaced 
by immigrants who pour ix\, no matter how 

I I
lousy the local economy may be. What they 

gration, in the30-odd years leave behind is a society mor~ racially stratified, 
since the dawn of affirrna with affluent ~t6' on tdp in their gated 

I, tiv'e action, blacks have ,communities and p~vate sc:Itools, and 'minor
gone from more than two-thirds to les's thanities at the bottom,! competing with one an-
half of America's minority population. 
I Nationally, black workers, and especially the 

,black middle class, are disproportionately con
centrated in government jobs. But with substan
tpl'nurribers ofnew immigrants arriving; blacks 
ih, these port-of-entry cities fmd themselves 
ihcreasinglyove.:representedin'governmentjobs 
Vis-a.-vis their shriIiking percentage of the mi
nority population. The result: The new minor
ities' affirmative-action claims for fairness can't 
Help but come at'the experise of blacks. 
'Ultimately, this interplay of immigration 

and affirmative action encourages Americans 
to identify themselves by race and ancestry, 

.___ ~~~~_"_ 0:_~i:~ __~~_~h:: ~~~'~~ ~::'_ :0_ ~:~: ~:':h_~ ~~':'~~:'_:~i~'_ _ 


, 
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I 
identity Jerves them best. It's hap
pening. A.ccordin~ to'the 1990 cen
sus,. blacFs, like I whi~es, .are,also 
leaVIng most of the high-Immigra
tion 'met,rpPolitan!areas, if not in the 
same numbers' as whites, and their 
No. l' d~stination is Atlanta. By 

contrast, the No. i destination for Hispanic
Americans is Miadu, and the No.1 destina
tion for Asian~Am~ricans i~ Los Angeles. ' 

Meanwhile, the v.:hites leakg high-immigra
tion metropolitan aieas are those most likely to 

, be competing with 'immi~ts for jobs, space 
, and cultural prinla&. Classically, those most 

" I I
likely :to move are the most affluent and best 


",' educ3.tea;·'now less ~fluent, less well"I 

. are no~ the ones who'can 
affo~d to hire immi
granbto mind their 
kids! trim their hedges 
and Imake. their hotel 
beds. They are the 

, ) whitFs whose neigh
, bornoods and public 

other for jobs, turf and powJr. ' 
Those' who ieavJ are n~t' just switching 

neighborhoods. Corisider California. It will be 
less than half white vJithin a d~cade because of a ' 
massive influx of ~inority +imigrants and a 
disproportionately white exOdus, mostly to 
neighboring states, J.hich are)among the whit
est in the·nation. In rlas Vegas, most of Marilyn 
Yarosko's neighbors land co-~orkers are white. 
Gone is any sense Jf identi& or community 
Yarosko had with tl~ose she I left behind For 
now, when someonk' like Yarosko flees Los 

'Angeles for Las Vegk, she i~ not just leav'ing 

one state for another! she is lbving,one Amer

__i~::'_~~:':~______ l________ ,__ 
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the 'dJstncts 4lcquired their particlllar,. . 
boundaries In an effort to protect the politi-.. finding that it served the slate's "compel
eal base of the white incumbents In neigh- '\' ling state Interest" In complying with the 
boring districts, The special t.hree-judge , VoUng Rights Act to enable the slate's black 

. Federal District Court In Houston Invalidat- . residents, 22 Percent of the population, to 
ed the districts as racial gerrymanders: the elect candidates 'of their choice from two of 
30th Congressional District, a; majority- the slate's 12 Congressional. districts, The 
black district in Dallas; the J8ttJ, a major· district court's conClusion, which the five' 
tty-black district in the Houstonrarea,and white voters who originally challenged the. 
the 29th, also In the Houston area, witll a district are now appealing, requires the 
majOrity Hispanic population. '; Supreme Court;to confront'another issue It 

.At the same time, the court stressed that avoided In the Georgia case: the relation
protectin8 incumbents had historically oo:en ship between the Voting Rights Act and the 
part of the goal of any redistrictipg plan:in . Constitution, . '. 
TeXas, and noted that the slate's Congres- That Is not a new Issue for the Court, and. 
JJonal delegation had participated In draw- Its tangled hJstqry is Instructive. The Court 
fng these lines. Now that the case, Bush iV, first ruled on a constitutional challenge to 
Vera, No. 94-805, is before the 1Supreme the Voting Rights Act in a 1966 decision, 
Court, the question is whether the role of South Carolina v. Katzenbach, shortly after 
incumbency-protection will lead' JustiCe ·the law took effect. The majority opinion, 
O'Connor, If not the rest of the majority, to . written by Chief Justice -Earl Watren, re
conclude that race. was not the 'ipredoml- . viewed the Federal GoVernment's Ineffectu
nant" faetor in the Ilne-drawlng choices the al efforts to help Southern blacks overcome 
Texas Legislature made. ;., .' i ..~ormous obslacles to registering and vot· 

The Texas case presents the Court Wlth Ing. . 
stin ·another wrinkle. While irregular Iii' The 8-10-1' decision upheld, aga'!nst it 
shape; the Texas districts are ~elatively. . Slates' rights· challenge, the provisions of 

the law that. keep c:han8es In voting pro
compact, urban districts, unlike ei~er the, . cedure from lakiilg effect until approved by 
Invalidated district In Georgia, which foh . the Justice Department or the United Slates. 
lows a 260-mile corridor from the middle o( DJ..J f"_ W ......._. 
the state to the Atlantic, or the skinny; 161).: stilet ,-"uti In ashlngton... "'" constltu

. mi''''' long 12th Congressional District In' tiona I propriety of the Voting Rights Act.of 
"'" 1965 must. be judged with reference to the 

NOrth carolina: It was the North carolina: historical' experience which' It renects," 
, district at which the Court first·aime'd its irei Chief Justice Warren wrote at the Slart of 

at race-conscious rediStricting In;a 1993: ,his opinion. which concluded that "excep.. 
opiniOn, Shaw v. Reno, which Justice O'Con-, tiona I . conditions .can justify legislative 
nor wrote for a 5-t0-4 majority. ' . I measures not otherwise appropriate ... · 

Also. the Georgia district. linking :the At· , .The Court stopped' speaking In so clear a 
Ianla. suburbs with Savannah by way of: voice once the larget of voting rights en-: 
Augusta, "tells a tale of disparity, not como,: forcement moved from getting individual" 
munity," Justice' Kennedy said In his opln- voters to the polls to an effort to ensure that 
Ion last month. But the Texas districts en-, ~Iack voters as a group could make effec
compass actual communities of ~terest\ I . f th I 
that may mat.e it difficult'f.or the mal'ority i t ve use 0 e r vote. In a'198O case, City of 

- Mobile v. Bolden, the Court. rejected a Vot
to dismiss them as an artificial linking of Ing Rights~ci chal/eng. e to the Alaba, rna 

separate population centers, Blacl( resl- I 

dents of the Houston district under chal- ., . 


. lenge live in one of the district's neighbor- i city's. refusal to .have commissioners run' 

hoods and drive to church in aoother'of the i, . from districts rather than at large, a 70.. 

neighborhoods, said Penda Hair, a lawyer ' . year-old system under whJch no black com· 

representmg the black and Hispanic voters i oj isSioners had been elected. 

for the NAACP Legal Defense and £duca- The &'to-3 decision held that proof of inten
tional Fund Jnc. . ' : 1 tional diSCrimination was required to prove 


i a Violation of Section 2 of the Act, the law's 
core provision that makes It ilIeaal to use 

A Clear Voice any voting practice or procedure "to deny' 
or dbridge," on account of race. the right ofBecomes Less So anj' .cltiZen to vote. congress responded two 
years later. atter a long sti'Uwe and with . 

The'majority-black 12th CongresSional the '. reluctant acquiescence of President 
District of North carolina. often labeled the· Ronald Reagan, by amending Section 2 to 

.H!~ ~striet because It Is at' some points remove the need to prove Intentional ells-
barely wider than the interslate highway i crimination. . : 

.. whose course·it follows, Is again before the 
i. As part ot the compromise. the new sec-

Court VI the new North Carolina case; now . tlonalso provided that the law could not be' 
. called Shaw v. Hunt, No. 94-923. A SP,eclal : read to guarantee a right to proportional 
three-judge Federal District Court ~ Ra· : represenlaUon. As Ju~ce O'ColUlor pointed 
leigh last year examined both the 12th dls 'out when the· Court Interpreted the· new 
trict and the· ,late's other majority-black ; Section 2 In a .1986 case, ThornbuTg v. Gin
district, the First, under the strict standard .ales, "there Is an In.berent tenSion bet~ . 
ot review the Supreme Court set In th~ ~993 I what Congress wished to do and what it 
Shaw v. Reno decision. : wished to avoid" Any effort to 'determlne 

The judidal panel upheld both dlstric~, I .., '.
. . I . 

. I 
! 

I 
\ 
I" '.. . I. i .' .' 

'wtfether mln~rity votlAg llOwer 'has ~n 
unfairly diluted must enlail some notion 9f . 
what those voters' undiluted power 'would 

. be, ."some re~erence tP the proportion ~. 
tween the min~rity group and the electora~e 

.at large," J~tice O'Connor said In her 
, concurring opinion. \ . 

\" . 
•A Different Version 

Of the Sa~e Di~ease' 


. I 
The contradiction Inllerent In the amend· 

ed Voting RI!litS Act ~akes the law "In~ 
berent" and unable to address the paradox 
·at the heart of ihe cumot debate, professOr 
PaulGeWiru of Yale L8W School said VI an 

·lntervlew. "Racial bloC voUng really does 
; ~.. - ,_ I f 
·restrict the abi~ty 01 minorities to elect th~ 
candidates they prefer:,' be said, "But race

. I' \. I 
,based dlstricting Itselt'jean entrench raciiU 
:bloc voting In\an aU but Irreversible way. 
;The cure brings you al eIlfferent version of 
. the same disease. It's desperately hard." r 

These anibtBuities are part 01 what die 
· Court faces in North Carol.lnli,where th~ 
· black popula~n of 22 Percent Is diSperse(! 

throughout the state. The White plalnUffs 
maintain that, Ifar from Justifying ~ twO 
challenged districts, a p~r Interpret.auoll 
of the VOting Rights Act would find DO need 
tor any majority-black districts among the 
s.tate~s 12 Congresslonaj districts. The Jusr 
lice Department's insistence on creating 
two distriCts, tile plalnUffs' brief saYs. not 
only "contravenes SectiOn 2's prohJbltlon 0; 
requiring proportional representation." but 
also amounts to a reWriting of the law;. 
through executive branch flat. . ,i 

Justice Ken.necty's majority opinion VI the. 
Georgia case ~&&ested lconsiderable sym_! 
pathy with thls ~Ilne of argument. An "Im-.I 
plicit command'i by the J,ustlce Department. 
that slates must use race<;Onsclous distrtct· i 
Ing to create the.max.tm~m number 01 mao;' 
joi"ity-black distncts putS the Voting Rlihts 
Act "Into tertSi.on with \the l>4th. Amend
ment," he said, I· . . , 
" I 1-'" 

But While the Georgia case made It clear. 
that the Court Isiln no mOod to deter lathe: 
Justice Departm~t's iIl~rprelation 01 the 
Voting Rights A~ that ~ not ~r1Jy 
foreclose deference to a 'state', own view 01 
Its legal obligations. tnIfinding that the' 
challenged eIlstricts served North CaroU· 
na's "compelling InteFe!!t".1n complying 1WIth the Voting ~lghts Ac;t. the three-judae! 
panel In Raleigh ~Id tha, "the question in) 
the end Is whetJle~ a deliberately race-~ 
districtlng plan enacted by an overwhelm-I 
InglyWhite legislature In one of the former. 
Confederate states In order to .comply with/· 
Its underslandlngio1 the commands 01 na
lIonalJaw" should be struck down "at Ibe 
behest of five whJi~ votersl" '. II . . 

1 • 
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',';The Greening bfthe 
!.. Black Middle, Clqss, 

, , '. ~ . ;~:::.i~~::1.?·· .. ~ . 
-'--~.--'-~-

Many mid~le<Iass blacks nov..' earn as'mdch or ~ore ,than their white counterparts. Above, New' York rn..,nTTllrttp,~" 
I 
\~ . I,,' 

Education 

Gains 


, r , 

The highest education, . 

levels achieved by 25
to 44-year-olds!,8l? a 


, percentage of ~ac:h 


'group. , ; . 


! I 
• Black~ Whites 

'High school graduates'" 31,8 40.3 
................ ".. ;" '.... " ·i· ..': ~~. 


Some college : i' 9,1 
1970, 1990 'C;li~g~"9~~'d~:~t~"";"""5,1" 11.0 '12,5 .

'",' .... 
'P~~'I'~;~d~~t~'~~;~"""'; '1',2' ~""" '4:1 .."":·,',········:' '3:9 
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.,' ;" Black and White, Career by'Career: I 

How Younge~ Workers ~ompare . . .' .1 

:': ,'So~e were babies whe~ Jackie Robinson joined Still, there is some good news. The arts have been 
the Dodgers, o~ers were trething!~s the,Voting " especially welcoming, with black writers, dancers, i 

, Rights Act was signed, but, all bladt children born in artists, musicians and designers aU having higher I 
the second half of the 20th century, were supposed to median incomes in 1989 than whites. . 'I' 

·have greater Opportunities than th~ir parents did., ,'. Salary parity has been reaclted In some jobs that 
.;' Having finished school and entered the have been historically held by women;.... earnings : 

· : workforce, those blacks born betw~en 1946 and 1965 for black secretaries, teachers. telephone op,erators; 
· ',have made advancements In the workplace cashiers and nurses are at or above the median ,I 

compared to workers In the same %le group two 'earnh'lgs for whites. I" 
' :.decades earlier. BU,tthey still make less than white And. despite redUning and other discrimiflatory 
"employees, on average, and have seen only small ' practices that continue to keep blacks' out ofsome 
•hinng increases In~some ofthe most prestigious housing markets, black real estate agents made 

. o'~ccupations, ' more money than whiteli In 1989. I ' 

l' 
i 

./; I 
I' '~ .•• - __ ~___ • 

Key ,1 
For COmparison, the line; I ! Occupation Data are from a co~puter analysis th~t was " ' " 
show the percentage of conducted for The New York Times by Dr. Andrew A.11 

" the overall workforce ' i' .12.3% . Beveridge of the sociology department ~t Queens 
aged 25 to 44 that'was: ' .10·5'Yco in 1990 . College of the City University of New York. The I' 

black. ," "In 1970_ figures are estimates based on recently testr~ctured 
.' 1-__ data from quest.ionnaires completed by i in Hjol" , Percentage Of jobs in ' , 'II

• this OCcupation held ' % .. householdsdunng t~e1970 and 1990 Censuses, 

.
by blacks. -"-""""""..,.....-.....:...._~ _ •• I The restructured data were created bylDr. Ste~en 

Ruggles in t~e history department at,the UniverSity of 
'Median annual earnihgs ,.; ';B .," .,,' Minnesota.. who recoded the 1970 and '1990 • 
for workers in this ~ lacks $25,000 

II'Occupational categories ,so that,they would be 
' OCcupation in 1989. The i, l':-·"Whltes $31,000 comparable. , " I ' 
group in bold earned more.! i" , : All .analyses are based only upon black land White 

IndiViduals (incluCiing people ofHispanic origin) Who 
were employed at the time of the intervie~. ' ! 
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the 'Clistncts 41cquired their particular,1 , 

boundaries in an effort to protect the politi-' finding that It served the state's "compel


I. cal base of the white incumbents in. neigh- f ',ling state Interest" in complying with the 
boring districts. The special three-judge , Vot.ing Rights Act to enable the state's black 
Federal District Court in Houston invalida t- . resldents,22 percent of the population, to 
ed the districts as racial gerrymanders: the :. elect candidates of their choice from two of 
30th Congressional District, a majority-! . the state's 12 Congressional districts. The 
black district in Dallas; the 18th, a major- ,. district court's conclusion, which 'the five' 
Ity-black district in the Houston area, and I white voters who originally challenged the. 
the 29th, also in the Houston area, with a. : district are now appealing, requires the 
majority Hispanic population, . Supreme Court to confront another issue It 

At the same time, the court stressed that I avoided in the Georgia case: the relatioA~ 
protecting incumbents had historically been ' ship between the Voting Rights Act and the 
part of the goal of any redistricting plan in Constitution. 
Texas, and noted that the state's Congres That is not a new issue for the 'Court, and. 
sional delegation had participated in draw its tangled history is instructive. The Court 
ing these lines. Now that the case, Bush v. first ~Iedon a constitutional challenge to 
Vera, No. 94-805, is before the Supreme . the Voting Rights Act in a 1966 decisiOn, 
Court, the question is whether the role of : South'carolina v,Kauenbach, shortly after 
Incumbency-protection will lead Justice \ the law took effect The majority opinion, 
O'Connor, If not the rest of the majority, to . written by Chief Justice Earl Warren, re-
conclude that race was Dot the "predomi I viewed the Federal Government's ineffectu
nant" factor in the lin~rawing choices the : al efforts to help Southern blacks overcome 
Texas Legislature made. ienormous obstacles to registering and vot

The rexas case presents the Court with :lng. 
sUlIanother wi"inkJe. While Irregular lil' :, 1he' 8-to-l decision upheld, against a 
shape, the Texas districts are relatively. !states'! rights challenge, the provisions of 

.the la"f that keep changes in voting pro
compact, urban districts, unlike either the, 'cedurelfrom taking effect until approved by 
Invalidated district in Georgia, which fol the Justice Department or the United States
lows a 260-mile corridor from the middle of District Court in Washington. "The constitu
the state to the Atlantic, or the skinny, 160 tional propriety of the Voting Rights Act of 
miJe..long 12th Congressional District in .1965 must be judged with reference to the
North carolina. It was the North carolina historical experience which It renects,"
district at which the Court first aimed its ire Chief Justice Warren wrote at the start oJ 
at 	race-conscious redistricting in a. 1993 his opinion, which concluded that "excep
opinion, Shaw v. Reno, wllich Justice O'Con tional conditions can justify legislative
Dor wrote 'for a 5-t0-4 majority. measures not otherwise appropriate!' .

Also, the Georgia district, linking the At The Court stopped· speaking in so clear a
lanta' suburbs with Savannah by way of voice once the target of voting rights en-: 
Augusta, "tells a tale of disparity, not como, forcement moved from getting Indlvldual_. 
munity," Justice Kennedy said in his opin-. voters to the polls to an effort to ensure tha t
ion last month. But the Texas districts en black voters as a group could make effec
compass actual communities of interest' ti~e ~se of their vote. In a 1980 case, City of that may make it difficult for the majority Mobile v., Bolden, the Court rejected a Vot
to dismiss them as an artificial linking of Ing Rights Act challenge to the Alabama
separate population centers. Black resi , ' 

, , 	 .dents of the Houston district under chal
city's refusal to have commissioners runlenge live in one of the district's neighbor
from districts rather than at large, a 70hoods and drive to church in another of the 
year-old system under which no black comneighborhoods, said Penda HaIr, a lawyer 
missioners had been eJected, representing the black and Hispanic voters 
; The 6-t0-3 decision held that proof of Inten- . for the NAACP Legal Defense and Educa

tional diSCrimination was required to prove tional Fund Inc. 
a' violation of Section 2 of the Act, the law's. 
core proVision that makes It Illegal to use 

A Clear Voice, I apy vot~g practice or prOcedure "to deny' 
. or abridge," on account of race, the right ofBecomes Less 80 a~:.' clti.z.en' to vote. Congress responded two. 

years !ater, after a long struggle and with 
The majority-blaCk 12th Congressional the reluctant acquiescence of President 

District of North carolina, often labeled the Ronald Reagan, by amending SectJon 2 to 
1-85 ~strlct because It is at. some points remove the need to prove Intentional dis
barely wider than the interstate highway crimination. 

. whose course It follows, is again before the ,"s part ofthe compromise, the new sec
Court in the new North carolina case, now tion also provided that the law could not be' 
called Shaw v, 'Hunt, No. 9oC-923. A speCial read to guarantee a right to proportional 
three-judge Federal District Court in Ra representation. As Justice O'Connor pointed 
leigh last year examined both the 12th dis out when, the Court Interpreted the .new 
trict and the state's . other majority-black SeCtion 2 In a 1986 case, Thornburg v, Gin
district, the First, under the strict standard gles, "there Is an Inherent ,tension between 
of review the Supreme Court set in the 1993 what Congress wished to do and what It 
Shaw v. Reno decision. Wi~ed tolavoid." Any effort to d.eter~ln~

The judicial panel upheld both districts, 

~\ 


'-wtfether minority vOting 'PO,wer .has Deen 
, unfairly diluted mus~ entail some notion of. 
what: those voters' Lindiluted power would 

. be, "some referencei to the proportion be
tween the minority g~oup and the electorate 
at large," Justice O'Connor said in her 
concurring opiniOn. II 
'A Different Version 

0 
1. I,

Of the 8arne lsease . 
. 1 I . 

1be conttadiction tnherent ,In the amend- : 
ed Voting Rights Act I,makes ~e .law :'lnco
berent" and unable to address the paradox 
at the heart of the current de~te, Professor 
Paul GeWirtz of Yale Law SchOOl said in an 

·lntervlew. "Racial bloc votirig really does 
!restrict the ability of tnlnorities to elect the 
candidates they prefe~," he said. "But race

,based districting 1~1f can ~trench racial 
:bloc voting In an alii, but Irreversible way. 
:The cure brings you:a different version of 
.the same disease. It's desperately hard." 

1bese ambiguities ',are pa* of what the 
Court faces In North carolina, where the 

. black population of ~ percell,! Is diSpersed 

. throughout the state. The white plaintiffs 
maintain that, far from justifying the two 
challenged districts, alproper interpretation 
of the Voting Rights ... ct .would find no need 
for 'any majority-black distric,tsamong the 
state's 12 Congressional districts. The Jus
tice Department's Inslstenceil on creating 
two distriCts, the platntiffs' brief says, DOt 
only "contravenes Sec~on 2's prohibition of 
requiring proportion a)', representation,t' but 
also amounts to a rewriting of the law. 
through executive branch fiatl ,. 

Justice Kennedy'S m'ajOrlty c?pinionin the 
Georgia ease suggested considerable sym
pathy with this line ofi argument An "im
pliCit command" by the JusticelDeparunent 
that states must use raCe-conscious district· . 
trig to create the_maxJ~um number of ma-;' 
joi'ity-black districts puts the Voting Rilhts 
Act "Into tension with the l~th Amend
ment," he said. I' \ _ .. -: 

But while the Georgia case made it clear, 
that the Court Is In no ~ood toldefer to the 
Justice Department's Interpretation of the 
Voting Rights Act, that does DotlnecessarUy 
foreclose deference to a. state's pwn view of, 
its legal obligations. In findlrig that thej 

. 	 challenged districts, selved North Caroli
na's "compelling Inte~t".1n I complying 
with the Voting Rights ~ct, the three-judae, 
panel In Raleigh said that "the Iquestion inl 
the end Is whether a deliberately!race-~ 
distrlcting plan enacted: by an o/erwf)elm-I 
Ingly white legislature In one of the former, 
Confederate states In order to cOmply withj' 
Its understanding of the: commands of 08
tional law" should be struck doWn "at the 
behest of five white voters." . 	 - I I 
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"otingJRightsiaw~
A Chronology" , 
'1t6s The Voting Rights Act becomes law,lt 

has two principle prollisions, 'Seclion'2 pro

, ,lIides that'"no lIoling qualification or prerequi, 

, site to 1I0tin'g:'or standard, praCtice, 6rproce, 

, dure Shall be Imposed or applied by ,any Slate 

or political subdllllSlon to deny or abridge the 

right of any ei!izen of the United States to lIote 


' on account of race of color: Section '5 pro

hibits states arid portions ofsiates; ir! the 

South and elsewhere, from putting any new 

,voling procedures, including ,;lew, districts , into 

effect without first gilling the Anorney ~Gene'ral 


',a chance to object or getting a ruling from' 

Federal, Distric! Court in Washington that the , 

change "does not halle the p~rpose and will 

not have the effect of denying ,or' abridging the 

right to vote on account of race or color:. " 


. ". ': j' 

1966 The Supreme Court finds the law consti

tutional against a states'-rights challerilge in' 

South Carolina II, Katzenbacti, "This may halle 

been an uncommon exercise of Congressional 

poWer. as'South Carolina contends, but the 

Court tias recognized thaI exc~Ptionalicondi

,tions can justify legislatille measures not other

wise appropriate: Chief Justice Earl Warren 

writes lor the 8-t0-1 majority, , 


I
I, . 

197fHhe Court applies Sectio~ 5 to a ~edistricting 
plan for the first time in Beer II. ,United States, finding 
that plans that imprOlle representation for minorities 
,generally cannot be found to lIiolate the law, ellen if 
greater improllementsmight haye been made, The 5
t6-3 decision essentially makes :the legJ:1I test whet'her 
a challenged plan lea,ds to a "retrogres'sion in the 
position of raCial minoritip.1': ~', .' 

1977 Without a maj~ri;y opinion, a deeb,y split Court 
in United Jewish OrganizationSlof Williamsburgh v'" 
Carey.suggests that.using race to cre(jte districts WIth 
majorities of minority lIoters can withst~nd constitu

,tional attack and that white lIoters generally cannot 
challenge such plans. ' ; 

1980 In City of ,Mobile v, Boldeb, the Court rules that 
, Section 2 of the Voting Rights Aci inllalidates only 

those'lioting practices that were, 
adopted lor the purpo~e of discrimi; 
nating. Practices that halle onlY'a 
discriminatory ,effect. as the at-large 
city commission challenged' in that 
case, are beyond the section's 

, / intent. the 6-t0-3 decision held, 
. ! !. 

. 	 1982 Congres~ amends Section 2to 
ollerturn the Mobile decision, provid~ 

. jng that a voting practice that ' 
"results in a' denial or abridgement" 
of the right t'o vote can lIiolate the '. 
law without proof of discriminatory 
intent. As part pf a compromise, , 
Congress also declares that the ' 
amended law gilles no right to pro
portional repre~entati'Vl.on the basis 
ohace. ., 

.1 
i 
! 
I, 

1986 The'Court interprets the new' 

Section 2 for the first time in I 


. Thornburg II. Gingles, a deeply split 


fc:J~~i~i'~n ~ithOut a ~ajOrity oPinio~, demonstrating' 
'I~at the JustIces are troubled by the amenbed sec- ' 
tlon's contradictions. "There is an inherent 'tenSion 
between wh~1 Congress wished t~ do andlwhat it 
WIshed 10 alloid: Justice Sandra Day O'Connor says 
In a concurring opinion. . ; ..1 

. i,1993 The Court rules in Shaw v. Reno, a ~t0--4 deci-. 
, sion by Justice O'Connor, that distficts dra~m with. 
such "b~arre" shapes that they are unexplainable on 
grounds other than race are unconstitutional unless 
they can be shown to be -narrowly:tailored",' to serve a 
·compelling state interest".' . . ',. .' 'I ." 
1994 Shaw v. Reno brings political turmoil across the 
South, where two dozen majority-black districts were 
drawn i~ the early 1990's,moslly a~er prOdding from 
the JuStice Depar1ment. Federal District Courts 
declare some districts unconstitutional in Texas.' . 
Louisiana, and Georgia; the North Caroiina districts 
t~e Supreme Court found presumptively undonstitu
tlonalln Shaw v.-Reno are upheld on reexamination 
by the District Court there. . i I 
1995 In Miller v. Johnson, a 5-t0--4 d~cision by Justice 
Anthony M. Kennedy. the Supreme Court affirms the 
lower court's finding that Georgia's 11th I. 
CongreSSional District is unconstitutionat.' dismisses 

.the Louisiana case on lechnici:1I grounds; and agrees 
. to heanhe Texas and North Carolina cases in its new 

term that begins in October. : 
, 	 , I· 
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Places of'Parity
'. , 

Places where black median household income was greater 
,than white median household income in 1989. based on 
ComparisonS of cities and cOUnties with populations over 50.000, 
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V/fspanic Resi4e~ts Vow to Fight for Care~lly 
, ! 

Drawh qongressionalDistrict I 
\ 

By ~OE SEXTON Ca,mpaigti for a Color-Blind Amer~ States Department of 'Justice. F,ui"
In the aftermath of a Supreme ic&, said the organization was a mul· ther, that the two plaintiffs are His

Court deciSion striking down a Geor- tiracial, multiethnic group of schol panic raises the possibility that the 
gia' Congressional district that. was' ars and lawyers whose sale aim was courts, might find they lack 'the 
drawn along racial lines. a' fight is to iellminate",race as the' decisive standing to bring the case. '. t 

under way over the future of the component in dividing up the couti- The residents of the 12th district 
largely Hispanic 12th district in New try:'s votets. . who protested outside the court
York City. " .' 'iRacial :classifications,for the pur- hou~ offered statistics shoWing that 
, A suit was filed late last month in poses of drawing districts is inber- the district, however oddly shaped to 

BfOC!klyn Federal Court seeking to ently evil:~ Mr. Blum said in a tele .Include Hispanic neighborhoods \ is 
abolish the district And yesterday, phone interview from his office in' . .', . : . 'I 
dozens of residents of the district, ' Houston; Mr. Blum said .hls organl-, In the end far from exclusively made 
which includes parts of three bor- zation ' had been approached by up of Hispanics.· According to data 
oughs, staged a public protest sup- Reynaldo Coho10, a Brooklyn res!. compiled by the Institute for Pueno· 
porting the current configuration dent active in Hispanic politics in the Rican Policy, nearly 30 percent lof 
and vowing not to give up their hard- dty, and asked to help; But in an the registered voters In the 12th Dis
wonpollUcal gains., int~rvlew, !dr. Diu said he, in fact, trict are white, and 48.8 percent are 

"It seems that every time poor had, initiated the request for legal Hispanic. '. ' , 
. people accomplish something, It is assi,stance'iiI mounting the lawsuit. "Clearly, this is part ofa national ' 
taken from them," said Elisa Tor- "It was my idea from Day 1," said effort' by the country's Republican 

, res, a retired social worker from the Mr.i Diaz, who works as a, finance and conservative movement," said' 
Williamsburg'section of Brooklyri. offiCer at iWoodhull Medical and Assembly Speaker Sheldon Silver ' 
"We're going backward again, and Mental Health Center in Brooklyn. who is named as a defendant.. "W~ 
losing the 12thC.D. would be another WI don't care what the people in the , intend to vigorously defend the case' 
huge step iJi that direction." '" district feel. I care about reality. The . and see what happens." . I 

. The 12th Congressional District _ reality is that there doesn't have to Outside the courthouse, the' resi
a strangely shaped. albbled-together " be a. Hispanic member of Congress dents, of the ~2th District said they , 
collection of neighborhoods encom-' for Hispanic people to get good rep- , would not to"glve up the political 
passing parts of Queens, Brooklyn resentation, If I had won, It would power for which they long fought. I 

and the Lower East Side of Manhat_ still ;be wropg:" '. ult's an immoral effort to strip' 
tan - was 'draWn in 1992 in an effort 'I'olitical leaders and legal schol people of their politk:al,right," Said' 
to create a Hispanic district. and ars have generally agreed that the Jose CandelariO, who works in an 
Nydia M. Velazquez, a Puerto Rican SlIp~me Court's decision earlier AIDS prevention program In BUSh
woman, was elected to office: this 'month left .wIde open the ques- 'wick, Brooklyn. '~The Republicans 

But late last month, a suit was tion of the future of other Congres- say we should go from dependency' 
filed in Federal Court in Brooklyn sional districts that are under chal- to self-suffiCiency. and then they try' 

.asking that the 12th District be abol- lenge. Even while s'triking down the and take away the very resources of' 
ished because it had been expressly 'Georgia district, the Court 'approved . political empowerment that, might 
constructed along racial lines. Just with()ut comment a California plan allow that self-sufficiency." ; 
two days later, the Supreme Court' thatputpOsely created black"';'1lJld , . ....
ruled that a Georgia Congressional Hispanic-majority districts. ,The 

district was unconstitutional be- Court is expected to rule on two 

cause it had been drawn using race othe~ :redistrctlng cases this fall'l 

,~s a "predomlrulntfactor." case~ that ~uld .have a direct lm_~ 

The New York lawsuit Usts Angel' pact on the :tate of the city's 12th 

Diaz,the ,Republican candidate wh9 . , dlstri~ ; .' '. . 

Iosi to Ms. Velazquez 1n'1992, and '''1 can't sPeak for the motivation 

another Puerto Rican resident of the behind' the suit. but the full legal 

district as plaintiffs. It is being fi- story ;about ~hat .the standards for 

nanced by the campaign for a Color- drawlllg distJ;icts has yet to be writ

Blind America, .a Texas-based or-' , ten," .said Arthur Saer, a lawyer' 
 ,jganizatlon that 'bas assisted in ,a ' with ~e Puerto Rican Legal and, 

handful of legal challenges to dis- . Educational Defense Fund. "I think 

triels drawn in order to Increase the peOple of the 12th C.D. ahouJd be 

minority representation in Congress. confident they wID prevail" 


") was expecting this to happen, " There appearS to be much about 
but I was not expecting a Latino.to both the creation of the 12th district I 

, I'be one of the plaintiffs," Representa- and the legal challenge to it that 

live Velazquez said Of the lawsuit. . distinguishes lit from the GeOrgia 

"To me, it is one in a long chain of case.'The 12th District was craftfld 

events COMected with right:wing, by a s~te coUrt, and approved by 

conservative forces that want to di- both ~ Legi~l~ture and the United 

lute the power of people of color in 

this country." 


Edward Blum, chairman 01 the l 5C1 
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New EEOC Chairman Seeks More Funding 

By Christy Harris a.L.midas 
Federal Times Staff Write, 

"Business is too good" at the 
Equal Employment Opportunity 
Commiasion, and the agency does 

The new EEOC chairman blames a lack of resources for the not have the staff or funding to 
agency's backlog of cases filed by federal employees. keep up with its growing workload, 

the new chairman said. 
Backlog of Hearings Backlog of AppealsGilbert Casellas, who came to 

EEOC last month, told reporters FY92 3,982 FY92-2,029 
Oct. 26 the agency has asked the FY93-3,991 FY93 -.,- 2,900administration for a fiscal 1996 
budget increase of 25 percent to 30 FY94-5,177 FY94-4,363 
percent. He did not say how many 
more investigators and other em- , 
ployees that would allow. 

"I understand in a very real way 
the importance of the EEOC and 
its mission," he said. 

"I am not sure that 1 would be . 
standing here today were it not for 
the promises made by the Civil 
Rights Act. 

"r am part ofthe generation that 
felt the last vesti~ of segregation. 
I spent my flI"llt six years of educa
tion at a segregated school. 1 at-

The inability to process 
cases quickly has led to 

EEOC has_9~,396 cIlarges await with,'~ he said,-so the agency must EEOC employees were not' com the perception the 
illg investigation, including those regain "a sense of focus." mitted to their jobs and the agen agency is 'not worth 
filed by people in the private sector. Casellas said he and his staff will cy's mission, maybe they could be bothering with . ..!.."We just were neYeLadequately .. ·review the-way complaints are --transferred tothe Pentagon. 
funded,"Casellas said. Doug Pensinger handled, and possibly change the Casellas said at the recent news 
 EEOC ChairmanEEOC should be exempt from Gil Casellas says the EEOC should process to speed it and reduce the conference he did not interpret Si
govemmentwide work force reduc be exempt from staff reductions. backlog. ' - mon's letter to mean he should Gilbert Casellas 
tions of more than 272,000 posi Policies and procedures that conduct a "witch hunt," or "litmus 
tions by 1999, he said. lution has decreased," Casellas have become obstacles to EEOC's test." 

"People are coming in the door said. work must be eliminated, he'said. If Congreas decides to add dis
at alarmingly high rates," Casellas EEOC's funding has increased "It is imperative that we take a crimination on the basis of sexual tended segregated movie theaters. I 
said. every year since fIscal 1980. Con clean-sheet approach and re-evalu orientation to EEOC's jurisdiction, remember drinking from 'colored' 

"We ought to be excused from gress appropriated $233 million for ate how we do business," he said. Casellas said he would hope legisla water fountains," he said. 
that. We need everybody we have fiscal 1995. But staffing has fallen "We must fIX what is wrong and tors also would give the agency "I saw and experienced the ef~' 
here." from 3,390 full-time equivalent p0- continue what is right." ' more resources to handle the addi fecta of those indignities. I also saw 

The commission's Office of Fed sitions in flSClll 1980 to 2,832 PrEs Sen. Paul Simon, D-II1., has been tional cases. how much talent we as a society 
eral Operations received 10,712 re- ' in fiscal 1994. pushing EEOC to resolve its back He said the same goes for anoth did without." 

'quests for hearings and 7,141 ap- Casellas said he would try to find log and was critical of the long de er bill that would have taken inves EEOC enforces Title VII of the 
peals in fiscal 1994. . out where the money is going. lay in appointing a chair tigations away from agencies and 1964 Civil Rights Act, which pro

"Unfortunately, the stature of "I certainly. don't think people man. given the responsibili~ to EEOC. hibits employment discriminiation 
the EEOC has diminished in the are being overpaid," he said. In a letter to CaSellas after his Casellas said the 30th anniversa based on race, color, religion, sex or 
last few years, particularly as the EEOC's inabili~ to process cases confirmation, Simon referred to a ry of the Civil Rights Act of 1964 is national origin, and other laws pro
case inventory has grown and the quickly has led to the perception joke he made during Casellas' a "remarkable time" for him to be hibiting discrimination based on 
likelihood of a quick and fair reso- the agency is "not worth bothering hearing. Simon had said- if any taking over at EEOC. age or disability. 

-\-:..--_:;.....
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Sex Harassment Charges Overturned 
By Chet Bridger 
Federal Times Staff Writer 

A sexual harassment Complaint de. 
veloping at Cherry Point Marine Corps 
Air Station, N.C., has all the makings 
ofanoveL 

After a QS.6 secretary filed the com
plaint, base officials demoted the GM
15 civilian personnel director and fired 
the GM-14 deputy director. 

Although he never touched the secre
tary or asked her for a date, the deputy 
director, Gerald Wingate, was charged 
with sexual h.ara&sment because he al
legedly told the secretary about his r0

mantic interest in her. The director, 
Gerald Johnson, was demoted for im
properly handling the situation. . 

The two men appealed the NavY's 
disciplinary actions to,the Merit Sys
tems Protection Board, where an ad
ministrative judge recently ordered 
them reinstated. The judge said the 
woman's behavior was Oirtatious, and 
questioned her credibility. 

According to the decision, the secre
tary, Kathy Tumey, shared with the 
two men an issue of Cosmopolitan 
magazine that cohtained an article on 
oral sex. She also let them borrow a 
videotape in which a Howard Stern in
terview discusses oral sex, according to 
the ruling. 

Navy attorneys have filed a petition 
for review before the full MSPB. In 'the 

Clinton Approves 
Sick Leave Changes 

Employees will be able to use some 
sick leave to care for family members 
by the end of 1994. 

President Clinton signed legislation 
Oct. 22 allowing use of up to 13 siCk 
days annuaIly to care for family mem
bers. ' 

The law takes effect 60 ,days after en
actment, so the new benefit should be 
available the last week of December. 

Under the law, introduced by DeL 
Eleanor Holmes Norton, D-D.C., all 
employees could use up to five days, 
and some could use up to 13 days, de
pending on how much sick leave they 
have. An employee's remaining sick' 
leave could not dip below 10 days. 

Under the law, employees .can use 
sick leave to care for a spouse, or 
spouse's parents; children, including 
adopted children; parents; brothers and 
sisters and their spouses, and any indi
vidual related by blood or affinity 
whose close association with the em
ployee is the equivalent of a family 
relationship. • 

meantime, Turney has been trans
ferred out of the civilian personnel of
fice, and Johnson and Wingate are 
home indefinitely on paid administra
tive leave. 

Johnson, with 27 years' federal ser
vice, said he is a victim of the Navy's 
ambition to erase the memory of the 
Tailhook convention scandal. 

"I think the whole thing has been 
handled very poorly by the Department 
of Navy and the base. The philosophy 
is you're guilty Wltil you're proven in
nocent," Johnson said. 

"I believe that the Navy was looking 
for a caSe because of Tailhook and the 
past record with sexual h.ara&sment," 
he said. 

"Somehow this became a target 
case." 

Navy officialS charge Wingate's be
havior created a hostile work'environ
ment for Tumey. Navy attorneys could 
not prove the "reasonable person" 
standard set in the Supreme Court's 
1993 landmark case on sexual harass
ment, Harris us. Forklift Systems, ac
cording to the MSPB judge. 

"Conduct that is not severe or perva
sive enough to create an objectively 
hostile or abusive work environment
an environment that a reasonable per
son would find hostile or abusive - is 
beyond Title VII's purview," the Su
preme Court ruled in Harris. 

In the complaint, Tumey said Win
gate had several closed door meetings 
with her and spoke in a quiet, intimate 
tone. Wmgate repeatedly professed to· 
her that he was interested in one of his 
co-workers. During one closed door ses
sion, he told her, "you know what 1 
want," Tumey said. 

Wingate also allegedly made off-duty 
telephone calls to Tumey's friends to 
ask them about her love life, according 
to the complaint. 

Wmgate said the whole thing began 
when Tumey started flirting with him. 
He sent a memo requesting advice 
from the employee assistance program 
early in the process. 

The memo served as the "linchpin" 
in solvmg the credibility question, the 
jUdge said. 

Wingate's closed door meetings with 
Tumey were simply an attempt to de
termine Tumey's true feelings toward 
him, thejudge ruled. 

!'In light of [Turney's] actions, I find 
that a reasonable person would not 
consider .[Wingate's] conversations 
with her to have created a hostile work 
environment," thejudge fOWld. 

Gerald Johnson and Gerold Win
gate us. Navy, AT-0752-94-0599·1-1, 
AT-0752-94-060Q.I-I, MSPB, Sept. I, 
1994. ,. 
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'Don't, Be;Dumb--Keep ,the"CIA 
, ..' >' 	 "', 1 t • 

'. ,'. 
,On behalf of the Veterans of the Office , West; particularly , the' U.S. It is only 

/ ' , of Strategic Services (OSS), I must take is, thrQugh the educated craft of intelli
• 	sue with Angelo Codevilla's Jan. 18 editor·' ' gence'::'particularly the gathering ofinfor

,lal:pagearticle "Get Smart-Eliminate mation and analyzing. it-that we can gain 
, the CIA. " ' the foreknowledge ,of potential danger. " 

OSS veterans deeply!belh:ive the CIA is IUs noteworthy that Victor,Sheymov,a 
.-,more critically needed no,W than when it former KGB agent who, defected to the 
was estaolished: The OSS, the CIA's 'pre- ' (U.S., said, "The CIA is needed more than' 
decessor, was founded by President Roo- 'ever." In his recent bOOk, "Tower of Sa
sevelt as a war measure; and its director ,'crets," he'declarea, "The positionof.ttie 
was thld,egendary Gen~ William J. JWild _, KGB has not dIminished;; it has increased.' 
Bill) Donovan:Unfortunately, it wassum: '" What's more: iUs the only coherent instj, , 
marily terminated by President , Truman tution in Russia now,!' " " 
'at the end of World War U in 1945. How- Further, the Veterans of OSS see the 

) " ., 	 ever, better minds soon prevailed; as lead- need for the 'original continuance of,covert 

ers realized, that a national peacetime in-, operations, , or the, sO-called, "cloak, and 

tellig.ence organization;' as envisioned by , dagger" schOOl ofiiltelligence'. It is more , 


- " Gen. Donovan, was imp~,rative. ,The CIA important to kriow the views of informed, 

, :- was created in July 1947:, " " :', enemy ':inside~" than'to know where the, 


" The .fact that mistakes have'occurred ',tanks are. We'Iearned that thehard way iIi 
"since its inception is no warra~t for 'its , Iraq. And not to be overlooked is some form 

,eliinimition.Certainly,the CIA must act to -, of ani Official Secrets Act, as in Britain. ,,' 
, correct itspast mistakes and reorganize as ,Any neophyte knows that a report to a con· 
. needed. But management is a separate is·. ,gressionalcommittee may b~ a prelude to 
sue from the need for central intelligence. ,a, headline in the morning newspapers. ' 

In the words of Winston' Churchill: "War, , The Veterans of OSS Will continue to 


,and tyranny 'are stili abrQad in this :hag- urge Congress to renew the mandate for a " 
 /
ga'rd world:~ Until recent yearS the' U.S. 'reorganized and revitalized CIA as a vital 

\ 
, , had one big enemy. Now, ,it's confronted , factor ()f direct neceS,sity for the.security of ' 


with a, multitude , of potentiaI' enemies.' , t~e United States.' , 

Many of the latter are strivihg for nuclear GEOFFREY'M.T. JONES ' 

power or access to, cheinicalor' Q!ological ',",President" 


'weapons .with which tq blacJsmaii .b()th , 	 Veteran~ 9f,OSS 
their neighbors, and the nations 'of tpe .;New York." ' 

On behalf of the tens of thousands ,of, ' have let more than 20 yearS pass since the, 
, veterans with lifelong disabilitil~s, I am passage of Section 504 with little or no at-

concerned and troubled .by your Jan. ,6 ed- , tempt at' compliance, and stiIlate acting, 
ilorial "Disabling Mandate:: , . , , ,,' as if Title U'ofthe ADA doesn't exist.: 

· ',The reality 	is, that· the' veterans who JOHN C. BOLLINGER 
, sUstained disabilities in WorldWar U, Ko" ,. Deputy Executive Director 
'rea, Vietnam and the Gulf War came .' , ' ,Paralyzed Veterans of America 
home to 'face architecturai barriers that _wa~~ington I 

. \ limited their ability to partiCipate fully iIi " * *' * 
American society. They, 'and tens of mil- '., ,] am troubled, by yoUr mi~chaiacter· ',' " " 

" 

, lioris of others, with disabilities, needed . . izations and cynical tone.' The ADA.is a 
,. the Americans, with Disabilities .Act to 'critically important' civil·rights statute.. 
, gain their fUiI civil rights! .based on'the ,premise that disability is ' , 

COf!,trary to, one of; the mistaken " a natura! part of the human experience ' 
premises in the editorial', Title ,II onhe' and hi no way, diminishes the rights of . 
ADA.:..whicll requires sta'te and ,Ocai gov- ' . individuals to live independently,pursue 
ernments'to ensure that individuals ,'with meaningful careers ,and enjoy full'indu- ' 
disabilities are not excluded from ser- sion in the economic, political, cultural 
vices, . programs or' activities, because, 'and educational ,mainstream of Ameri

, . buildings are iQaccessible-does not re- ' cari 'society. " " . , , , ' 
:quire a public elltitY to take any'actiof!, 'You·implY that the ADA,'is excessive' 
that wquld result in an undue bumen. , " and urlnec~s~ary because, "[tihere is' lit- ", 

Under Title'n, state and,local govern-, tle'question that most people would'give 
ments 'need not remove ,physical barriers" generously to, ease, the way of the truly 


" such as stairs, in all existing buildings,as. disabled into mainstream America." That ' 

long as ~hey make their programs acc,es' sta:teinent fails to' take into account the, 
' 

, sible to individuals who are unable to use history of systemiC and pervasive dis-' 
, an existing facility. This 'concep(called crimination against people with disabili

j'progrumaccess," was carefully crafted ties in this country. Today, more ttian 20 
,to provide states and, towns with ,the flex, years after enactment of the, Rehabilita

iDility to decide for themselves whether to don Act and more, than four yeats after 
renovate existing facilit(es or relocate . passageof the ADA; people with di~abili- , ( 

specific progr~ms and services S9 they" , ties continue to ,have, the highest unem-, 
· can be used by all citizens~ ',' , " ploymentrates and-the largest nUmber of 
\ Acj.dltionaily,.Title II's ~reasonable ra- ' people liVing in poverty of anygtoup in . 

", ,quiremEmts mirror' those ,contained, in "'.' American society. And this is not because 
'Section 504 of 'the Rehabilitation Act' of people with disabilities do' not want to 
.l973,w~ich,applies to all entities receiv. 'work. AS.employers ~ho' Mve,hiredpeo

,jog 'any federal funds. Sin,ce virtually all . pie 'with disabilities know, people with dis
state and local governments feed heartily {lbilities want to work an~ are:good em
from the federal trough, those same re-' ployees. The ADA is not about charity
cipie,nts have had 21 years to plan ,for and " it's about good business. " , 

, prOVIde appropriate access for i1'1diVldu.· , PAUL STEVEN MILLER 
. als with disabilities: " " ,CommiSSioner 
, To date we are not aware of any state U;S. Equal Employment, \ 	 ' 

or locality which; after having made a 	 O~portunity Col1}mission ' 
, , good fai~h, effort to comp,Iy with -Title II,i, 'Washington 


has a legitImate cl,aim that full compliance, 

would crea~e an undue< burden. We are . 

'aware of state,:and local goveriu:~ent~ that' 


, 



.. ' 

. 
, Iilternatlonal, In addition. National Medl· 

'.: 

... ' 

, '. 	 ',\ I '. u ' . , ..I >:: ., 

~i.gCorp~rat~ pebt, Issuq,rtce'Expf3Ctw'Tl:is Week;
,: ) . ,," . .,' r. "" ," . \ . ", 

".....0--'",y'.,I": ', By WILLIAM PEsEK JR." .......... ......... '.A.'-"';' ". . research at street Research & Manage· 


·'~,~O%. '//' ' '. 
,; 

'. And SARAH BoWEN· ••-., --~. 
Speciel to THE WALL 'STREET JOUn:NA~ , "Yields as ·aI·4:3Opm,Eastem lime :. 
NEW YORK - Bond prices ertded little .UO'4 

changed yesterday, 'as Investors . and . : ,J L: 
traderS girded for several key U.S. eco- :8.00% ',;; 

,.nomic·data releasesincoming days.· . \ .: ' .,,' 
. Meanwhile, the corporate delit market .7:50% . .--t.. "~ ~, , : 

braced .for what may .. prove the l.argest:7,Oo'4' ..#:~, ", ", 
issuance burst so far this year, Among.' ,.,,,. ,.' 

· issues expected are lnvestment:grade. of
ferings of 51 billion by American, Home 

(Products and $500 ,million by Rockwell. 

cal Enterprises is' planning a ,SI billion 
high·yield offering, possibly next week,· 
, In trading late yesterday • the price of' 
the benchmark30-y!!ar Treasury bond,was', 
urichangedat 99 14/32 to yield 7.660/0. 

,Yesterd~Y's activity was dominated by . 
YVall Street dealers who were trying to 
.distribute about $40 billion in government
seew'ities sold by the Treasury last week, , B • ..., on .......IIILvnch· Bond 1'*-. ...1aC ., "r 
during its quarterly refunding. :Many .hi· ',mldofltrnoon Ea,""" ",!,": . '-51 w.Ok-:' 
vestors opted to stay out 'of the matket· ee"..-Oo.,,_ter' '.~:% 1I1~"1IIh 1JNi, 
a.head' of, key' economic' data releases. .T'....ury I· lOy, . 1:Yi ;:~%~:~ !::r" 
beginning today with retail sales for Jariu· .::;..v~ 1.IOv, ;:::.:: ::~ t~ 
ary: COnsumer price and' InduStrial pro- IO+v, 8,09 8.09' UI 6,87, 
duction and, capacitY" utiliiation data all "i~H-:"QIl'" 8,02 Ull 8.3< 5,96 

are:~~ed~:~eiiaa;: :~~~rr:;inore thanIO+vrH=:~£' 'i:~t· i~' i:~ - ~~' 
.." percentage point thls',year, . reflectingl==~12) 8.39 8,65 ,·6.74,' 
,the belief that the Federal Reserve's seven, 
'monetary tightenlngs during uie last year,
wiU,temPflr growth,.Bond'lnvestors·fear, 

·sustained econol!lk gro,wth'because It typi' 
A.II In th ......y results a lise In e Inftatlon rate" 

. eroding the value of Investments ,with'a' 
fixed rate of 'return. such asTre~\Iry 

,securi!1es. " ." '. ' . 
Investors,are likely to pay close allen· 

lion to the,Commerce Department's retail 
sales release after asurprtslng .0.1% drop 

·in December sales sparked. a strong bond, 
·rally" "Last month's. wealtretail sales' 
report was, thelnlUal h&rblrigerof· the 

,belief tb8t the economy Is slowing," said 

Roland Lochoff, porUollo, ~anager for 

PanagoJ;'8' Asset Management; '8()ston.

However. the market wants further evi· 

de~ce of ,that" phenomenon before· extend~ 

Ing its current ri.lly, he said, .. 


.Retall sales are expected to have're
bounded In JanUary from their weakness 
late last year. Fourteen economists sur- ' 
veyed ,by Dow Jones capital M8.rkets.Re
port on average forecast a sales Increase of . 
0.3% for January, or a rise of.0.7% exclud

, Ing the,volatlleauto sales component. , " 
_'B,ut even if thi.swf!!k~s datasuln!'est a 
slOWIng economy, the bond market s uj}-, ' 
Side, potenuaLis limited. analysts and' 

6.00% ..;."'.' :' '-.'-YeSli;,Uay refihery, changed the terrrts of the offering 
5,50" . : '. :. ~ 1";... ago again yesterday; adding step-downcqupon 

.~ . ...:::. 4 weeks ago': '. proVlslons and a preCerred share issue, . 
: " ~ . In the junk·bond·· market., National,

5;n~% 3 6 '1',2 3 7 10 . 30 'Medical Enterprises is expected to sell its 
!!lO!I.' Y'· . ow.'n.... SI ~illion ~rfering'as 'early'as next week. 

-. _lJa/I',BoiJdClllil ·The transaction is slated to.be saoo million 
'of seven·year senior notes and $700 million 

YIELD COMPARISONS. . of 10-year senior subordinated notes and 
",will be ,Sold'through underwriters ,ed by 

'GNMA'I..IO'4 ,', 8.69 8,11 9,ll : 6.11, 

=~t';C:.::i' U ::~ ::g; •::~"::1:':'-' II.!O 11,31', 8.9111,11 

11'/ vr G 0 (AA) 5,94 1.94 645 <19 
12.22'vrG.O. ( .... ). 6,09 6,12 .6:111'" 1:11l2+vrrevenue(") 6,28, 6.31U9 HI 
No1i:: HlilIl"""lllv ,.teO ..M·M; rr'oI!<llum av.ntv'pap!!'r work, but an amiouncement Is ex·" 

A'~~~I~~=!~M8£~~'''''1!d _ Of lor: 
:::~=:~~:':.:J)~'m:.~.~ 
fIIIIn.lhefndlyfdUa'Mf\I"II"'_n, " 

. 
Meanwhile, this week promises one of" 

thi! largest volumes of new corporate debt· 
'issuance In recent weeks. '. . I 

,caUfornla:based Rockwell is slated to' 
,sell. S300 .million of,three-year and $200 
million of five-year notes through Morgan
Stanley & CO. Rockwell is Involved.in the 
aerospace,electronics and automotive In. 

'dustMes. Also, 'AIl)erican I:fome 'Products,' 
the drug and"medical-supply concern. IS 
expected to sell a' total of' $1 billion 
of five-year arid lo-year'.:'!otes through.
Goldman, Sachs & CO.. /' " 

.' . .'Late in the week," the city of Barcelona, 
Spain;'is expected: to. sell $200 million'of 
Ie-year debt through'Morgan Stanley, 
while Midland BanILPLC; the.. London
,based banking.services 'Concern,ls ex' 

". mentcil., Boston. Thanks to strong market: . 

, conditions. the transactions that are in the 


market right now,. lil<e American .Home 

and Rockwell.will see plenty ofdemand, 

.Mr. Peters addeil. ,,' , . .' 

.. In the Iii£h-vield market 'today . or' 


t 
. Reto~~~w. Houston-based TraJ.lsAirierican 
.', Iwwg COrp, is expected to sell S300 

million of delit in two parts throiJgh'Jef' 
feries &.: CO. The company. which is trying 
to raise'money to reactivate a mothballed 

Donaldson, Lufkin & Jenrette Securities 
COrp., , . . !.' . . 

Separately, trading was light. to moder
.	ate in the junk:bond market,' while' most 
Invest~ent-grade' issues ended', un- , 
changed, - " . 

However. GPA Delaware Inc.'s 8.75% 

.	~~~~:~pori::~~~:~~n~~~o;~a~
parent.' GPA Group Ltd.,' reached an 
agreement with investors·to'extend matu· '; 
ritles on $l.6 billion of b8nk debt to Septem· . 
ber 1997 from September 1996, The air· 
craft-leasing company;, based in Shannon, \ 
'-1 'd U'II eed '1
'''' an • s n s to,comp ete necessary 

pected to sell $150 million of noncumulative. Ro,.. or. _mined by Ihe dlfferef>C. beIwten IIIe " 

preferred debt through'Merrili Lynch &. ::,:c;'!::;,,~=ct.::.'I:'~':',~=b~~":"1.;r~:, 

,pected shortly. according to sources close 

to.the company, A GPA spOkesman de

'ciined.to comment. ·as did officials at: 

Morgan Stanl.ey &'CO.. which is advising 

the company, on the bank debt neg-olia·, 


:lions. . . ' '. . 
'Prices on, Nextel CommuniCatIons' 

debt, meanwhile. rose by between two arid 
,three points a.ft!!r ~he company disclosed . 
thaI' it hail .. hired: Donaldson, Lufkin & , .: 
Jenrette to assist with discussions with 
bondholders, Prices' oh'~ the company's . 
zero~C9upon senior notes due 2~ rose to 40 
'from 37 aM ,prices on the COmpany's' 
,zero-coupon senior notes due 2003 rose to 43 ' 
from4/). a trader said:' . 

·\Meanwhlle. the Treasury:'sold s2i7 
billion of tbree·montJi andsik·month bills 
at average discOUnt rates of 5,82% .and, 
6.15%, respectively> Here .are the detailS 

·of the auctions: , ' 
, ,$Uf~~'I==o:.:J~:~v,..u<tJon by tto: Tr.... 

'MunIcIpal Bonds ' .. Stocks Finish· ' , The ~unicipal-bortd market was d~id

edly weaker:and news late In'the trading 


· seSSion tliat' a major player 'in the. muni ' . 


.,"" 

-Mixed as-Bonds ,market was"closing up shop dld~'t help 
· matters. . . " , . . \ 

Officials at ,CS FirSt Boston .confirmed'Are Uricp~nged late Monday It is exiting the'muni-bond 

business: ,Tpe CS Holding ,unit was the 


'. sixtli-most-active underv.:r!teroC long·term

.issues In,I994; underwriting $9.39 billion in
.' :. MARKETS · issues. That was more volume than munic·: .' 

, BY,MiCHAEL.GoNZALEZ. ipal-market .stalwarts like Bear Steanis 
COs.. Morgan 'Stanley imd J.P. 'Morgan 

. Stock' prices .were mi.xed as investors 
StafJ Reporter of. THE WALJ.. STftEET JOURNAt. 

Securities each generated. . . ,:' 
millied over, Friday's ,Inflation news and , But as overall municipal market issu· 
looked ahead to a torrent of new economic \. ancefe1l45% in 1994. First Boston's volume 
data 'this 'weelL Boridprices were' mostly fell abOut 48%. It also fell from fifth to sixth 

, uncharigedwhiUi the dollar was mixed. ·place, and the number of issues underwrit· 
. , 'The Dow Jones Industrial Average rose · tenfel, to 131 from'192, according to data 

t:~ders'·said.That's because de~ers are': 'CO., ..... =::i~~:':~.~~::':'':,°o~::::~;~~J·1ho
likely ,to use any ma!orpricef1Se~ as .' Many investors .Mvebeen eag~r' fqr .' ,..' IJ-W.... U-week' 

OP!lOrtunlti,es,to sell, said. Michael Str~uss., new corporate Issues, as shown currently - ~C:~cb':::'::':::::::::: ffi:::::= ffi:~~:::: . 
chIef economist at Yam8.1chl internatIOnal . by' historically narrow' margins between, ,A<a!OteO ",Iow",lce ....". , , 15'~' ., 35% '.' 

(AIl!erica) Inc. "I do.n'! see the market as . yieldS of corporate issues and. those of . !~~:~=;IV ~~:ir.:,~ :J:iit;:.'r5~ 
. haVlng much to rejol~~ about right now:.',-::",rreasum. There,hasil't been much debt . 't::::/::,~i::::::::::: :~:;:~l ::::ll::l~~l 
,Mr.. Strauss said., The mood,~" 80Id by industrial companies, recently; Coui>oneaulvOlenl .."""" . . 5.99'4' • 6...••· 
deal~rs remains largely defensive::' '. noted KtmP,eters. head·of corpOrate bond. CUi:,:;.:0;;;:tiltOd'ji-"".,16,~W:fi:""b!lr~'.:.~~~~·· 

, , 	 . Movl8.199S••"'1IhoU-_ bllismeIUftAvo:l1, 1995, 

15'.14 til 3954.21, edging closer to Its 3978.36 
record and the 4000 barrier. Standaro &: 
Poor's 500--stock index broke Ihi-ough Its
record of 482:-00 inintraday trading before 
closing at 481-.65: up 0.19. The New York, 
Stock Exchange COmpOsite. Index ad· 

. vanced 0,05 to 261.85. and ,the Nasdaq . :had 'also taken a second look iii Friday's 
'COmposite Index gave back some of its ' . Jlroducer pnce data. and ,remain .worned 
recent gains. shedding 1.01 to 789,42. tha:! inflation· oould evimtually pose Ii 

Ned Riley. chief. investment officer, at.· problem.. '. ". . 
,Bank of Boston,sald investors,had reas·' World·wide, stock 'Pric'e~ fell hi dollar,: 
sessed· the January . producer price 'index terms,·The Dow Jones World Stock Index 
figures released Friday -and now 'see low lost O.~ to itU3. ' 
inflation ahead. "People are 81so antici'. In major market action: 
paling fairly benign figures thiS week/'he ',Stock' prices: were mixed. Volume to

'said:, . . ' . . .. . .taled:ilbOut.255.r million shares on the New 
.'. The COmmerce 'Department will re," York Stock Exchange; where 1',144 issues 

.. lea,se its report on t~tail sali!s Cor January adyanced an~ I,09O,issl,leS"declined.. -'. 
,this morning, and the Federal Reserve will 
repOrt ,on industrial production' and capac, BOnd prices were mostly unchanged.. 
Ity utilization tomorrow. ,the same/day the' ',Tlie Treuury's benchmark 30·year bond 
Labor Department is to release the con', was unchanged to yield 7,66%. ' , 
sumer price index for January. F!naUy. Tbe doUarwas mixed. In'late New York 
the COmmerce Department will release its, .trading. the currelicywas quoted at 1.5270 
housing starts and building permits report' ... marks and 98_73 yen, cOmpared with 1.5190 
for'Ja(lu!!,ry on'ThuT¥lay: . ", .' ,milrks and 98.90 yen on Friday, . . 

" ' 

" ' 

"Rig~t now Investors se~aliead an 
ideal 'scen.ar,lo of 'low growth and I.ow· 
inflation," said Mr•.RUey. ., , : . 

Eugene Siierman; direCtor 'Of. rese~rch 
at M,A. Schapiro & Co., said bond traders, 

provided by Securities Data Inc, 
Elsewhere. the muni cash mai'\cet.· 

end~d about' ~8 point lower in spots. in 
: quiet activity, S~lIing IistS·in the secondary , 
: market were quoted as :high as saoo mil, 
'·lion. . . . '.'",,'.', :!, . 

, Mortgage" Asset.lJacked SecurItIeS .' 
Mortgage'·backed securities were '8,' 

.. shade ~igher to" unchanged amid ex
, tremely. thin" trading yesterday. traders' 
·said, \" " ,.' 
, . In tlie a~set~baCked.· securities sector, ' 
attention is, focused' on a large global 
'offering from F1i-stUSA Bank, according 
to traaers and syndicate offiCials. The size 
of the issue. ,expected in the"market next 

"week. will ,be between 51 bil,ion' and $2 . 
billion, said officials at Wall Street firms .. 

De.mand remains ~trong for asse,t
, baCked securities as many investors con
, tln.iun.o 'have a preference for short-dura: 
. lion 'assets iii a' choppy bond \markpt 

, In the mortgage:backed sector:, about 
5200 million ill bonds backed by adjustable' 
rate mortgage loans was offered by·inves, 
.torS yestei-day,:, The bonds were bld'at 
,aggressive levels. traders said', ... , . 
:' -1'racy,Sacco'C01/tributed to this-arti· ,
rle_ ' . ' 
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:.The'Cj.sn,~ro§Strat~gy:~:.·, .. ,.'f .' , 

,Fou0Wi1lU Ihe ·Nov. 8 electioiz!;:, Henry' m06uiic, 'voters are 'p€rceived ,("Our 'pliroiions: The column on' the left identifies:, . 
Cisneros; the secretary of Hausing'and Ur:' ,TrapIJi!d Base ..): On ,the right, heidentififs" ,'old, Demilcraticmethods,the co!u~n 0/1 the 
ban DeVelvpment, serzt t& following memo ',how ¥pW!lrdly, mobile, Americans ,think.,' right new DemocratiC methods. Separately; , 

, to President Clinton, offering adVice'on how about the world in the age of personal com: 'Mr.' Cisneros ,wrote, ','Bureaucratic mOdels " 
, \... the Democrats roUldrebound. The memo, in' , putersi ("N~ AUitudes int~e PC Age")." 'of governm.ent cannot do it The presitJenf

the ftmn of tWo charts '(artWOrk haS'been, The center column is an attempt to highlight , mu;st err' on the, side, of decentraUze'd,' 

added), is an ejfortt~,mOdernize tM,DemO·.: ',thi!me4 that Will help Democrats brid{1e the . S71I{l{ler :seq.le, 'entrepreneurial approach'es 
 \ 	 '.' .
eratic Party. ,',' ,,' 'gap between their old base and the new (ltti- that provide, apportunity for our base but I 

" . ....1In the tap chart, Mr~ Cisneros begins, in : ludes.1 . ,';, . ", ;' ",:., '. uihichcatch the;waue of 'lew public expec., 
. theleft column, by identifying hoW core De- ;, Below, Mr. Cisneros spells out;poltCY 1m- , tatlOns and attItudes.", .', \': ; 

• • '. I " • ' • , ~' : \. 

,Qya TRAPPED ~ 
, '. Older new-dealers' , 
. , • Growing minority,population 

. - isolated undilrciass .J ' 
:.: chaotic schools, undertrained, ' ' • Families and children' 
'- underemp.loYed, unemployed '.Decency; respect for ·norms., 
.: separatist'messages ' 

!' Labor:. ' " 	 ' • Anti-violence, anti-crime 
. :- deolining iridustriaibase 
, . ''':',angry, '. ' , 
; SpeCial eases: disabled, AIDS 
• Government cuhure, " 

, !'I big bureaucracy; , ·Smalle~ scale responses' 
, :- nonsensicaLrules, labyrinth 
- top..downattitudes, prescriptive' , ,. Competence, 

.~ Special interestS: money tied to government programs" ' , " 
"J 

VALUES . NEW ArrrtJoEslli'THE ~~AGE", 
.themes:, , . . " • Young professionals " ,," . 

- The nation, fair play. justice,lor all • Highly informed, ,educa,ted , 
-:- Opportunity andhOpefu\neSs ' ' • Entrepreneurial, lean organizations . ' 

" • Non;ideological but individualistic; 
" even self-centered", ' " 

it : 
' " ,', value on,time,'etficiency , 

• Reciprocity: work tor benefits " ' , ,·Fast-paced,'impafient: place high 

• Cess oVert segmentation of Americans' • Demanding, result-oriented , .. 
, ,! ,.' by class,political groupings.' • " ,. ~hort attention span;,news cycle 

' • Entrepreneurial government is hard to absorb, 
' ' ·~rivatizationwith accountability, " • Globally aware' ".; 

, " ,'. Ruthless attitudes: ' 
• Decentralization: reliance on localahswers ' . ;. video game "zap" mentality , 

' ' , , , .:. business judgments 
- massive wastes of'money . 'j ".Disdainfulof people getling'a "free i' 
:{untrusting oflocal folks, business ''';, , " .' :,' ride" beCause of unprepar~d- '. 

" 	-Inertia', ' " ' ", ":' ,i, ne~so~ unwillingness to work' 

,\ 	; 

"".' 

,( 

-

": 

" 

. , ' 

\' 

FROM." ' " ,.,' "" ' ,
,.(BI.ISINESS AS WE HAVE CONDUCTED IT~', ," /, 

, • Federal tBrgetetfmoney foredllcatlon ' 
• Complicated govemment-led, IargHcale health care sYstems', : 

'. • Govemmental inveStment strategies-industrial policies 
• Fedilral'role willi waivers,' , "" 

; I 

, To,'" ; , , "", .' 
:(ANEW LAN~UAGE THAT EMBODIES.' THE'''BRIDGE VALUES")': 

. \' • Charter Schools with performanc:~ accountability., , .' 
·lncf!lmental hellith care'reform wih market incentives 
• Middle class/capital gains tax cuts,' , '. ' 
• Clinton Federalism: decentralize 'to the states with 

'performance responsibility 
• Convert,Federal agencies to corporate models, ' ' 

(government-sponsored or 'owned enterprises) 
• More use olOverSight Models' relormed eRA, GSEs;market,based 
, ,pollution credits " ' ' 

: , 

,
", 

,.I', 

"c'N,ewsFlashl' .GlintoIlto SettleO.J .. ,Case, . 

.. ' ( .' ,.:

"By NEIL s, CuMSK;' " " "" a1re~d~ ~e~ngas a paid ~~nsultant to the f~dj~g for riew a~di<r~suall!!<Iuipment, ' ) 
One week after his'failetfattempUo n~pr:osecutiori .team. According, to these ,Other details orthe '''ClintonPlim'' to' 

gqtiate an,enq to the baseblill strike. Pres- sourceS; the presldentdid'nofexpress sur- settle the SimpSon case stili have not been, 
Ident Clinton has met with representlitives ,prise at this revelation•.but'he was some- released by the Wliite Hquse. In fact.a~· ' 

,of both the prosecution and defense In the ,'whattaken aback:wlien defense attorney, cording to Mr. McCtiqy, theadministra . . 
OlJ, Simpson case. , ' .' Robert Shapiro then admitted that he and 'tilln has' not fhialized. i~s' blueprint: :'W,e ' \ 

White House Press Secretary Michael ,'Mr. Brown together purchased i,men's' :wanted to get thingS going before we actu-

MCCUrry confirmed that thejlresident yes~ , clothing store In S!!jltember 1994. Never· ally had a firm plan," he. explained. "That 

Jerday c!lnceled 1l sched!Jled meeting with theless;' t1:Ie'.meeting proceeded as'Sched· way, everybOdy can ,hav~ Input into the 

, Melico's minister of finance, Guillermo uled after the'president declded'that Mr. 'resolution." . ' 

Ortiz•.in order to lI!eet with the Simpson' . BroWli's involvement with each ,side: was ' , Those familiar with the negotiations' . 


• .:;. '.Ittrial participants, According to Mr. Mc-, . ',notirriproper, '" ,,' , .. ' . " " ,\. ,hav,e reported ttlat the prosecution initial(y 

,Curry, '''The president believes t~at the' " , Mr. Clinton opened the substantive ilis- " pushed f()r a life sentence for Mr. Simpson, 

levetof public interest In,the Simpson case, .CUssion:, by telling each side that 'he, was ,:while thedefj!nse wa~ted the charges;re' 


'I" 	 has reached the pilintwhere the case Is of . prepared:to take actiQ!l if the case was not, duced to disturbing the peace, witha sen·, 

vitatnatlonaI ,concern. Moreover. Presk resolve~ by 'hls ,self-imposed,deadlineqf" tence of 50 Il0urs' of.communlty servic!!. ' 
" 
dentClipton believeS that. given the :0J>; 3: 15p.m~;(EST) on Friday,. Feb. 17. The President Clinton reportedly ~uggesteda, 

'I' portuilitY ,to meet ,peJ1jonaUy' ,With the ,preside~t threatelled both,sides with ,sane- 'coinprOl:niseunder w~lchMr.· Simpson 

, lawyers, he will be able to propose an am~ .lions if ,*ey di~n't reachan agreement. ',woulds~rve a ma:<;imum sentence £?f only

" lcable solution which will make'everybody Wthe defense attorneys, Mr. Cli,nton 10 years but wpuldhave t.o spend a mini

.' happy/'. ,', \'" '"" "threatened til-submit legislation to Con- \mum offourhourseacli day,viewingvide6
.,' The ,Simpson .meeting ,took place· at' \ gress'that woUld' restrict the'amount ,of "tapes of Fed Chairinim i Alan' ~ieenspan", 
 \' . 

J, ,-, noon yesterday in the Oval Office_ The par~' .coverage that any television network could ,testifying before &Ingress, Both 'sides 
, :i ticlpants included defense lawYers John- 'devote to the trial to a total 'of eight hours ',have' raised the question ,Of whether this 

nie cochi'an and Robert Shapiro and pros- a daY" Twmng to ihe prosecution team, 'would violate ilie. constitutional prohibV 
ecutors .Chris Darden and MarCia Clark. ,!the preSident threatened that he would ap-" .,lIon on, ~'cruel and unusual punlshment,~" 

,I \ Messrs. ,.C~hran, Shapiro and Daiiien ,polnt.former'lIIew'York Gov, Mario CUomo, ' ali issue now being nlviewed by tlie solid-
were invited to :the meeting by. White' to the Los Angeles CountY SuperiorCouri . tor general's office. ; .." ' 

, House Chief of Staff Leon Panetta, while to repla.ce Judge Lance Ito,on the Simpson In the meantime, the president has con
. (; , 'Ms. Clark, was told of the president's'In·· case. (Mr, ,Cuomo reportedly has over-tiilUed his efforts to have the baseball sea

terest by a former Arkansas state trooper: 'come his previo,us reluctance to accept a '"son·openon.time. notwithstahdinghis fail;, 
. Defense laWyer,Alan Dershowiiz also at- , judicial(appointmenl,l' '·.ur~to negotiate a: ttucebetween playerS' 
,tended,as ail uninvited guest: .' .'. TyJli!=R1 of,his negotiating'style, Presl-.;' and owners. Under the plan now being, 
. , . ' ' The president's meeting,with the Simp: dent Clinton also offered .inducements to considered by Mr:,Clinton, the season " 

son protagonists was' ~Imost canceled at each side to settle the matter. To the de-, ,would open as sch~uled Withmem~rs'qf ' 
the last min~te yesterday, after the presi- fense t~am, he .sald he would offer .assis-the ,Professional' Air Traffic .Controllers 

,'I'. dent informed both the defense and the" 'tance,lI]. setting' up' a .fund to defray Mr., Organiz~tion serving 3;s replacement plaY'
, prosecution attorneys that he wished for' /,Sfmpsol)'s legal, expenses, The president' . ,ers and being paid .by the fed~ral govern: ( 

, Commerce Secretary ~on' Brown to p~~ic-' reportedly' pledged to "make: our ~taff ment In ,accordam;e with' their previo~, 
, ipate In the discussio~s, Sources said the, ,available to you and to. give, you the bene-, salary levels, . . ' , " 
I president was mformed by Ms.,Clark that, fit of our extensive experience in this most. ' " " ',,' i 


, i Mr. Brown's 'parti,cipation' might, be ,Im- sensitive, area." The prosecution,received' ,,' Mr. Cumskyis hnattorney in Princeton, 

I proper sin~e theeommerce,secrl!tary was a. promise frolI!.the president of federal .,....;J.' ' "' .. , 
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'-,~'_, Carbide" to Congres's: y'ou :CanD_o;.Jt, 
\ . - . ."" '. 

, Notwithstanding - all;,-tlle libertarian ~' cOnglomer~teempIOyed1l0,oOO.', " functions zeroed orcol'!tracted OULAnd ,'N~t without a ,struggh~. ~e auditing
backbenchers in the new Congress, th~ .. ,He's riot urging that· all have a "iightto' ,'Civil Servic~ ru,les are less. flexible, ihari'protocol,' for the, investment mark,ets"

," I:' Srucial 'decisions O?,'bUdg~t,¢uUing ,an!' ~riow'.: th,e effects of ,deficit'cutt!ng ·before :. the.' toughest union wnen trying to keepthougb".formalized d~ng_.the poIitical.ly
-"'" .' ,ltkely to,be made by. ~teady_as ~ou go' -o!d It begJJls., Mr.l5enne~y says, but to change and,reward the better staffers. '" . -, charged Great Depresslon,d1d notreqUl%' 

'\ . hands. So,l)ow about !lome adVIce from a . :behavIOr a country, lIke a cOmpany, needs, " Moreover, the directors .of. a public en~ .the replacement of 'an existing, bureau-. ) 
'"II> -~ 

'. chairman/CE;O who; after 40 yeilrswith: consensus that "If we don't do something, deavor,-tha~ is, legisbitors..:..areeveli 'cracy. Neither )lower-conscious congress-' . 
the same compariy, has managed to right ,here's the likely 9utcome." As acorporate, more distracted from the bOttom Iinet,han .: men lior suspicious interest.- groups Vi.iIl i , 

its waywllrd course? . , ·blqeblood. he d~fers to .\\1ar:ren· Rud~an, some.of the, wo~t private-sector boards. want 10 give up"ilis"theY've got' with cur"; 
RQbert D~Kennedy became the top ex- Paul Tsongas and Pete Peterson there. , . You might say that eleCted tepresenta- rept agencies.'" .', _, <.' 

'.ecutive at -Unlori~Carbide in 1986. ,At'that : Although' admonishing me" right off . lives Invented the'~stakeholder" noli6n~. . , 'Likewise, the record isn't so good .for.· 

. ' 

point it.was a $10 billion bushelbasket,. ,that business ~and government aren't· Their respective constituencies are likely' " jettisoning aims of the government fnto ' 
, making everything from sandwich wrap to ,neatly comparable, Mr: .. Kennedy played'. ~o be ,at :cross-purposes with the. overall "quasi-public 'corporations- wnere' decish:~ris. 

flashlight batteries, By ,the end of I.ast 'along withthe thell)e. One implication for ' - goal of' a lean" well- , . could be made or'lli mO,re prudential basis,~' 
year, Mr. Kennedy had. sold, ~pun or fiscaLpoliCy'to be drawn, from, company functioning ,govern- r. > ~ , In .business;spinoffs work. At Carbide/.,. 
merge.d off ~oretha,n hal\ tbe c~m~any; dtets,. he sa~s, isth8.t. Washin.gton. c.an't· ment..·.- Th,iSiS one rea~ "i, -'1,:~"~l-"" ':not being ,wet-nursed by mama c.orponi-: 

-( 

" ;he stock; price, low enough, to mVlte a keep }ncreasmg costs a~eild of revenues: ,son the Grace :CO!1l- , - 'I'"~f;,' - l bon," as /Mr. Kennedy puts, It, has, 
. , . ' . ' ,"We can't hit .~hat cash-flOW objec!ive jf, mi~sion,'a s~rious at- ~fi~, strengthened nQw-independent unitsl, t

Business- World, "every .timewe take o~ n~w.custori1.e!s,:we .•.' tempt at reform in t.he 'fE'.,.M' . _ "without excepti?n/'. By contr~~t, _the· ' 
, , " ' boost mventory 20/~." " ' early 1980s, met 'WIth ~,~, \;' if. ) Postal Service epItomIzes the faIlmgs of. t 

," o' \ Peter Drucker, a guru to many top ,man- ;. only mixed success. ' . ". ",~, _ """ this approa~h in Washitigton., Nonethe- \ 
!k'. By TIm W. ,Fergusonagers. arguesin,Februaty's Atlantic.The Grace goals ~. . '1 less, the FAA-and perhaps other agencies 

Monthly that Washingtonsl1ould abandon ' "also hit an ideological are due for the treatment.. ,-.-: 
,.,.aJewprograms (foreign:mil,itary aid), te- . wall.. The ,political . Mr. Kennedyproba,bly was right at thf 

'takeover attempt in 1985, has been a Dow think others (VAhospitals).,and te~engi- world,having divided outset when he cautioned that business'" 
30 star tile last three years. '.neer 'the rest, but thaleffeCtive govern- itself into· perpetual' . . .. 'isn't nec~ssaiily a m,odel for government' .' 
. Keep in mind, the manis.no radical. '!1lehtand not less government. should be combat between back- RobertD.KerJn?d~ Uso, however, t~at.mayjust be cause for; , 
He~s, been watching' the "incre,dibly, the aim. That will disappointsome of his ' ers o.f individual rights(Qf l11arket free-' . 'removing programs by their roOts instead: 
breathtakingly different" cOngressional fans'on these pages; butMr; Kennedy':too, _' dorn) 'and state' power, . neither side typi- of' relying on' the managerial tune~upsor: 

, action/on C-SPAN andi~worried the Re· ,str~sses performance. . cally,will,Jrust the other to/pursue what, 'overhau),s thllt .. have ; ~ttencorporat~. 
, publicans .wiII get ,"overzealous and cat· The CEO touts "workp~essanalysis" might seem to be mutqal!y-desired objec-' 'Americablick on track;' '.'" .... " 

ried,awaY.:' Sustalried chfmge requiresre~ , as a way to streamline production or ser- lives (such as civility, probity and ProSper- ..·In any case, it's,imperativeto apprecF: 
formers to stay in pOwer, and he fearsthiit. . vice dfllivery while "empowering" the .re- ,i~y), lestiJ moVe to advance an '''agenda/' , .', ate the dal}ger of the status quo. The U.~;: 
abrupt repeal Of decades .of regulations mainingemployees, to. make the'right, '. So forget simply getting the best minds to- ' . isn'Uacii:!g iJriminent bankruptcy, as somt!' . 

, could trigger a "backlash gOingalrthe way calls; The old .method of economizing w:as . gether to "reinyent" government.·. , have overstated, but its indulgences area:: 
,,' I back to ~itaWhateverMrname [Lavelle of to tell division heads to _cut 20% during a This bundle of resistance is an obstacl~ chronic,iis~ ~o future Ih~ing standards and: ' 

EP~J in the Reagan ad·ministration...· downturn-; "whi~h, lasts until theriext up:to Mr. Kennedy's best'suggestions. For ex- financial independence. To Mr;' KEmnedy.: 
'.;"> , Okay, we won't find' the 62-year-old' cycle,:' Mr. Kennedy says. Now, "you get Jl.mple, he callsJor devolving the fronHine this is as real a.pickle as. the one Carbide' 

Mr~ Kennedy at the, barricades; A .b~I-·' iid of the work first, and the downsizing 'duty' of ' ,reguIilting busine~s, <;onduct. was in a decade ago, .,', , 
ancecl-budgetrequir:ement, riow tottering.. ·will follow." Any,number of .Consultants (~hichneeds..it,.in his view) to technically' ." When ,tile action get~'dull on·C-SPA.-N~_ . 
Iri the Senate, is "prefty good policy," ,could show the feds how to do It. ' 'proficient third parties~ .Reliance on pri~. 'he'mp'~ over to PBS, where he's caught a;, .. 
he-thinks.. ,but 'people should know But stich a fixjs especially difficult in vate firms to review finanCial statements series on 'I:ranklin Rooseyelt. In the New' 
what',s'required to live: within the limits. government. the impediments go beyond required under the nation's.securities laws .' . Deal; hatched' by this, pre~ident ."who· 
At Carbide, "we told' folks up front that' . the ·inhibitions Je)t in the private sector, isa .case of that The aGcountiilg profes- .' didn't-start out with great principles Off I 

: ~.-

.' . we l'1ad toJook at the work process. that when supervisors and line staffl'!rs realize sion sets rules beyond-what, Washington how to solve the. problem," Mr. Kennedy 
'.the result would be' fewer people" to they are eliminating their·own:jobs_The requires, but jn the end must satisfy the found·an attitude,thathe'dapply to gov
,handle the load. Abouf12;000 work for· incentive/threat of "gOing-out of busi- SEC. Couldri't a similat,arrangemeilt do ernment: in the" 1990s: "Man,'we' are in 
. the chemical-prOducts concern that ;as a- ness" isdis.iant. at least until for EJ;'A,.OSHAand soon?,' tr!)uble. Let's try something." 

• " ,I.' • . - - _. '.~ I 
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'.' ' .110. ,LOVIIIG:· Ivan. the gOrilla 
. won't be 'getting any Valentines't., 

. day. Zoo Atlanta officials Iplaced, ' 
the30~year~0Id pr,imate in a 
"hoW9Y cage" where he beat hiS '. 

: chest, grunted and strutteci, trying· .' . 
to woo his designated mate, Molly, . 

. . 26. She acted as if.she couldn't care 

· " I{'"~.1'0'"'N"·[····1··. ' N:E' , . ,. 	 . ~:~~~th~r::~~;~;~'. 	 "'j' spokeswoman Carol Flammer. 

. . . ' .' . . . ' i, '1~~::~irl1ai mag- =~:::e2~ :~:~i:t~:ri~N .. . , '.' netism.., Tacoma; Wash.:: I 

··III~·.·.. all-.'mm-.g·-a"nt...·· ..·.· -.·t·..$,:··u CAR S~~T S~FETY:,TheNati~nal.HighW~YTra.ftlCSate-_• ' 	 ty ~~onappolDted a panel to addre.ss the problem . . 
o.f mcorrectly installed chiId-safety ~ts:OfficialS say rede. .-.5 d.-sm.-s·s"ed'.-.·n .C'al.-f· Signed seat belts that more easily fit around adultS and old- . 

. . ' . '. . ' . .' 'er children are tOo loose for the, child 'seat It's estimated. 

, ·.· ....ftll.orru·'a's laWSUl't seeking'$10'billiO~ rro~ the fede.ral th~t3% of.the 70,000 au~related injuries to children1ages 1

'-4W .4 101993 resulted. from improperly installed chlId seats. 

gover:mnent for education, imprisonment and.· medical .Abc?llt 5 mill,ion child,cat seats are sold each year. i 
 ,,; 
costs ot·tllegw immigrants was diSmissed Monday by a San ' '. . . 


. Diego.federal judge who said such disPutes must be settled, . ALSO " - ' . '.." 

by Congress and the White House, not by. the courts. . 

. States with large illegal-jmmi- ", 


,. grant populations' say they have. . ' .. MOVING ON: Former Texas governor Ann Richards 

:suffered because the federal gov- joined th~, Washington lawftrm'ot Vern~r. Uipferl, Bern

"d 	 bard, McPherson and Hand, which last week hired former'I'~~?~~~e~ ,~ Its . uty to 	 Treasury secretary Uoyd Bentsen, a fellow Texan. Rich; 

,"pat@~J:~th:::a~:~~~ ,[ ~:'d;:::ninC:;:~h~YGeo~~. ~~ a S()n " ' 

,'burden cause(l'by illegal immigra~ , .-COURT CAMERAS: Federal· judges should resurrect ' 

· tion, a,nd .said she is convinced ,Gov. . . an experiment that allowed television coverage Of. civil 

. Pete WilSon and state offidalsare cases m tederalc;ourt, the American Bar Association said. ' 

motivated 'solely by financial con.: In Septem~r. the Judicial Conterence of the United StateS 


,slderatioos, nOt ra.ciSril as some' voted to end the experiment .'., .:~ .. k .' .. 

critics have ~ba.r'8ed. .'. . . '. .... /AP' , . • .. STRONG WINI>: A win~rm 'with gusts up to 61 mph'

',:W'~vowed tq appeal to the, WILSON: Vows Su- .'~ five.jetliners,parkedat gates at Miami Interna·: . 


, U~. Supreme Court and said, "Cali· " prerne Court appeal . tional Airport 1Il0 one was injured. A Tower Air 7~7 was . 

tomians should not give up hope.". , " . ,sp~ 90 d~ and pushed into a jetway, datnagihg two ' 

" Asimilar suit by Florida was dismissed'iate last year, and '~ngmes. Eight gates also were. d$laged.' . l . 


·the.fedetal judge conSidering a T~ lawsuit'~ said he '. eo'urt':. de"n'-..·..'8'aby": R:'-le"h'ar'd·~."1 .' 

. 'intends to dismiss it Similar suits by Arizona, New Jersey 

. ' 

appeND

and New York are pending. " . ""7,MarlaPuen.te·· . , . '.' .... , , .' 


. " ..' .' The adoptive pai-ents'ot Baby Richard loSt'wh~t c~uld be 

TO TESTIFY:c;oUnFerguson; ~b~'bas pleaded ~~nt to ,'. their final appeal when the Supreme Court voted 7·7, not to 


· the 1993sbootingrarn~ona Long Islarid Rail Road com~b~ock an ~nois rullngthatthe boy, now_nearly ,4, ,*ust be ! 


muter train that lett six dead and 19 injured, teStifies today given to his biological tather,,whom he has never seen.' . 

at his murder trial in Mineola, N.Y.' A dozeD Survivors ',.... . ,'. justices S~ndra 

named Ferguson, a black Jam8ica immigran~ as the gun- iPay O!Conn~r and 


· man. Ferguson, who is his own attorney, says'a white mart Stephen Breyer voted 

slolehis gun and is responsible tor the Dec. 7, sboo~.. . 'to grant the stay. ' 


.', '. . The ~,adoptiV:e' par
'. AVALAIICHE DAIIGER: A severe' winter $Oml dum.,edents. 'identified only 

up to 5 teet otsnow in the Rockies, triggering avalanches ~as .Johri ~ndl Jane 

that killed one skier in Colorado and one in Utah. A third Doe, are '!veryl disap

.. was inissing in Winter Park, Colo: New stOrm Warnipgs are' , .pointec;t that th~high. 

, in effect for parts. otColorado through .today. Also, beavy . est court in this coun. 


snow along lakes· Erie and Ontario stranded motorists and' ," . try . refused to .help

clOsed schools in western N'ewYork state." . , .' thiS ,child, bu~ they 


. .. ., ' are still hopeful," said 

RAIL tROUBLES: A projected loss of $1 billio~ by 2091 . 'their lawyer,Rlchard 

will burt ~trak's ability to continue its 25,OO().mile.natii>n· " lifshitZ. .,' I ,. 

wide. system without "significant ~ncreasE!S in passenger The CO~Pl~ have 

revenues or subsidies," the General Accounting Office told, , had RiChard,sincehe 


\. · a House bearing. Amtrak· spokesman Clift 'Black said the '. . ~.4 days old: )The I1-, 

rail serVice will be about $200 million short this Year. but is . " , AP llnol5 Supreme CoUrt 

implementing a program to save $350 million annually. KIRCI:iNER: Biological father voided the adoption 


. ' " .. " .. '. '. close to getting custody. ,in' June, Saying his 

lEW SMOG SOURCE: Urban sM08 is Ii CompleX proble~ ,..' '. biolo8lcal tath~r" Otil. 

that may be caused in pSrtbytrees and other natural vege-' .. W Kirchner, had~n denied his pareQtal rights. [ , 

ration, government scientists,said. They have tound th~t The state's top court,18st month ordered that Richard be ' 
 ',I 

chemicals emitted by vegetation. react with sunlight and . ': tu':lled over to Kirchner. He and the 'mother, Daniela Jani. 
i 	 other compounds ~ form ozone, a key ~omponent ot urban :, kova, were unmarried and estranged when, RichaM was 

smog. SCientists beganfu suspect natural sources because . born. She put the baby up tor. adoption and tOld Kifchner ' ,'[ 

. 	tree<oveted citieS such as Atla,nta a,nd NashVille were hav-. .. the ~y was d~d.'He;first Sought custody 57days later .. 

ing difficulty meeting federal air~u8Iity standards even at·' ' . . . , ! 


ter ~tuting stringent. new pollution regUlations. :', ' , . " wrmen .by Gary Fields. Co,""buting: Steve Timko" 

. ,\ .. Shannon Tangonan and Jack Williams." .! ~I, ')' ", ',. . 
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Deuu)Crats:, . . .. Pwe .arep an1nID)~lj~jt 

, I ' , 'J.: 

Effects of pro~sed 'chang " 
House Republicans Jropose to change the way the ";: 
al govemment distributes Aid to Families with Dependent ~;' 
Children, the natiol!S top lWelfare program. The Clinton",'~ : 
administration's aysis '41 thesmte's :Iosing or gaining 
the most, in,rnillions1or do~rs, and percentage change: , 
BIGGEST LOSERS , 

1996 ; ,1994 , %,' 
grant, grant ' ,change" 

,'J. 

" ' By leslie Phillips : ."-..
'USA TODAY 

/ ' 'As ' a House Subcommittee' ' 
plunged illlo the bare-knuckles 

,battle, of writing a GOP wei
'fare-reform bill Monday; Dem

, ocl'ius,denounced the plan as-
tOO'son in Its requirement that 

, ' welfare recipients go to work.', 
In a marathon session, a 

Ways and Means sUbcommit: , 
tee WOrked into the nigbt to ' 

, speed ~e bill througb the legis- , 
lative maze so the House 'can ' 
vote on it within 100 dayS of the 
start of the seSsion, as Republi~ 

'can members promised in 
their Contract with America. ' 

But , ~ocratic, objections -LONG SESSION: DernciCrats slowed momentum of a WAlfal1l,.ra. 
madeifor slow going and, por- Jorm bill in the House ways and MeanS human resources sub-' 
tended:b8ttles ahead in the full committee, Seated, from, left Dave Camp, R-Mich.;'Clay,Shaw 
committee,and'on the floor, Jr., R~FIa.: and I:tarold Ford, D-Tenn. Those standit;lg are aides. 

' ', Tbe GOP plan would end a , • , i 

60-year.run of gUaranteed wei, mothers. 
fare for anyone who meets eli·Tbe Democrats say welfare 
gibillty t:equirements. AlsO, it, mothersmust get"servicesihat 
would cap welfare fuMing at make their transition Into the 

, its 1994 levei'of $15.3 billion a, ,working world easier. ,: 
yeador live years: , "Und.it very dimcultto S\!i> 

It also would, deny cash port work without supporting 
benellts to unwed teen moth·'" health care and, without SUi> 
ers, legal immigrants vvho', porting day care," said Rep. 
don't become Citizens and addi-, Charles Rangel, D-N,Y, ·~ou 

, tiona! children'bom.to mothers ,can't just challenge someone to 
already on welfare. "get',a job. You' have to help 

Democratic ,leaders 'say them get a job." ,,' ,2% of people on, welfare to be 
worneilwho apply for Aid to :: Subcommittee ,Chairman ,working by next year and 20% 
Families with Dependent Chil·'Clay Shaw Jr.: .. R·Fla., agreed.' by 2003. , ': '.,:' :, 

,(l~n;'the nation's Iargest caslIHe said, another colnmittee : But Democrats say currerit 
welfare prograrri. should be re-' would design a $10 billion, live- prograrn~,w'ould put more" 
quired to work or enroll in job, ' year child-care package. " . 'adults to'work, Health and Hu· 
training immediately - .unless' And he promised that are-, man ServiceS Assistant' Secre
the wom,en are disabled or new ciplent w~o \ IInds' ~ork, and, ta,!, WendeD Primus projected , 

DASCH Senate 
leader says the health 
'probj~m hasn't gone a~y,' 

..,' 

})ems ll11fiB'aplugfor:heaJthcar~ 

, By Richard Wolf , '. cOntraCt with America. and no',. Aid low~incom'e children, 

USA TODAY , 

,Democrats Monday'chal-' 
lenged 'the new, Republicari 
majority in Co'ngressjo revive 
the health~ reform issUe, 

Breilking with the ,Clinton, 
'administration's plea last year 
to OVerhaul private health 

,care, Senate Democrats said 
. they would settle for far less. ' 
, ,But Republicans, busy with 
'budget, crime and welfare leg. 
, islation, have,no!' made health· ,age for preexisting conditions., gather on this. It is,too impor' 

" care a focus this year.' ',.Give tax breaks to small tant for politics ,as usual." , 
"It's not addre5l!ed in the businesses 'and self-employed. , ' Republicans appear :willing: 

, • • "" • • • '. 

. / 

, ,J 

',V, 

/ 
, , 

" ' ' 

gets Off welfare could continue 
tree goVernment health bene

'lits foranotlier year: " , 
'Tben, Shaw added: "I think" 

,w~can tougbenup on thework 
provisions." ,',., 

But some Democrats still 
weren't,satisfled. 1 ,"We believe the OlI'rent law training programs. , . 
' Tbe new Republican propos
al, which includes controver
sial elements from the Con·' 
tract' with America; c8nS for, 

'leg!sIation has yet been intr~, 'jobless workers and those C!J" 
duced," said Senate MinoritY ' ing for, the disabled at home. ' 
Leader Tom Daschle, D-S.D. A key battlegrould: how to 

Senate Republicans have set pay for reforms. Republicans 
, up a task force to study leglsla" ,are planning, major savings in 

tion. House Republicans have Med!careand Medicaid to help 
promisOO, action .aner ,their ,',: in their push to' balance the 
l00-day push on other issues. federill budget and cuI taxes.'I 

'Democrats don't want to In 1994, "We almost came ,to 
wait Their legislation, would: 'blows over health care," Clin

.,Guanintee workers ,keep ton reca\led in his State of the 
insurance when changing jobs. ',Union message .. This year, he 

... Prohibit denial of cover- urged lawmakers to "work t~ 

' 

, 

BIGGEST WINf\ERS ' 

,SOurce: HeaIIh and HUIVift SeM::es I:lepar1rn8ni. Nota: New JenIey' was nat
Included In the S1IIdy, ..' ", ' , 

that 11% of adults lin welfare Ointon' proPosed last year. 
wiU, be in work pfogrami; by .It would ,permit states to ' I next year.', 'design their own work or job ' 

,works in training lind educa· • Tbere are no sanctions if . 
'tion. and that'~ why we want to I stateS fall or neglect to move. 
expand on it," he slid. ",recipients into work; , 

Democrats say * Republi- "It's a sham," ,said Rep. 
,can plan does no moreth8n the Sander .Levin, D-Mich.'''Wbat 
administration' has already , you're dOing is putting together 
proposed and doesn't force- . a bill that has a mandate that's 
welfare recipients ~to jobs: a fig leaf.~" .' 

• It calls for reqliring a wei- Shaw said he expected to lin
fare recipient 'to iakea jOb .' ish wnting the ,welfare bill and .: 

,!lithin two years at starting to 'send it to,the fuU coinmittee by . 
collect ben~~ts, B1, Pt:es,ident' the end of the wee~:, " ' , . 

',:. House Speaker Newt 
,Gingrich has lloa~the idea of 

' passing "a' ~ries, of building 
blocks" for reform by summer. 
.• Sen. I Robert, Bennett, R· 

',UIah.. chalnnan of a Senate 
. GOP, task force oil the Issue, 

said, "We intend to propose ac· 
tion in this Congress." ' 

Employers already have 
,snifted many workers' into 
health ,malntenanceorganiZa.· 
tions, or other forms of "man
a,geg care." Result Average , 
spending on health benefits fell 

,by '1.10/'1 in 1994. consultants 

Foster Higgins said Monday. , 
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(IS) or tile roughly 14 miIIioD recipieDts of Aid 
to Pamilies w!tII DepeDdeDt ChUdreD, roughly 9.5 
miIIioD are cWJdreD, ucI uy welfare reform pro. 
cram mut take aeeGDIlt of tile weD-beiDi of 
tIIese childreD. This bas become a liberal mantra, 
but the argument points in several directions at 
ooce. It is time, for example, to c::oosider whether 
cbiJdren in particularly dire circumstances9iould be 

better off if welfare checks went not dired:Iy to 


.. ~: lllOthc&& h1rt 00 croup homes where cbiIdren 
ana motheis cOuld be cared for together, the 
mOthers trained in' aiIiDs they aorelylack and, 
where necessary, being treated for addiction.. The 
misleading flap over "orphanages" bas detracted 

.from the study of reasonable alternatives for dliJ- . 
dren who Suffer terrible parer:ataJ mistreatment and 
neglect. In other cases, the system could include 
strong incentives for teeD mothers to stay at home 
with their· parents. Mr. Shaw's proposal woukI 
"solve" the problem of teen pregnancy simply by. . 
cutting off funds to children born to mothers WKler . 
the age of 18. Rep. Henry Hyde (R-DI.) was exactly 
right in explaining why this idea is so wroog. aone 
cbiJdre.n need clothing, sbe1ter and nurture," Mr. 
Hyde said.. "You don't want to reward promiscuous 
pregoa.ncy, but on the other hand, you don't want 
to make the cbiJdre.n suffer for the tranqresaions 
of the parents." 

•
(e) ulal immipu&s aIaoaJd DOt be ..peloated 
u a way ot aaviDg mODey or fiDu., reform. It 
is fair to ask more of the sponsors of elderly 

immigrants who arrive here late in life, often 

after their: working years are over. But the 

wholesale abolition of programs for legal immi

JI"llDts is botb wrong and counterproductive

since state and city governments wouJd end up 

pickiDgup much of the slack. 


•(7) Fiu)Jy. daere iI a Hed tor tar gre.ter 

eudor aboat tlte raclaJ dimeuiou ot tIaia ii

.ae. It's true that the underlying values in this 

debate parental respoosibitity and self-reliance-

know DO racial or ethnic boundaries; It's also the 

Cue that far more "Ait. Americaos are OIl welfare 

than the common nm of the diacussioa wouJd haVe 

,au believe. At the same time, a c:tisproportioate 

DUmber of the people most likely to be affected by
_DrIll .eapfri1Dy reforms involving long-term re
cipienta-are African American mothers and dliJ

dreo. There is a daDger here of a dishoaest and 

divisive CDlVeisatiaD,wbere aD the public talk will 

be about -..Juea" while the private lIIIItteriDp

IDd pedaap8 _ ICIDe cl the political JDOtiva.. 

daas-wiD carry the stain tI racism. ·A false aad 

paaCll1ir.iq aeositivity about racial issues sbouId not 

block an honest aessment about what's wrong

with welfare IDd what's wrong with the behavior of 

lOme who receive it. But African Americms have 

legitimate ~ about the purpoaes aad pros

pecl8 cl this endeavor. Theae anxieties .wiIl be 

..... 0DIy if welfare reform. in deed 18 well as. 

ward, becomes a pnuine effort to lift up the poor 

IDd DOt a 'baeWoar way of evading social and moral 

retIP'nihi1itieB.: . 
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IMONA CHAREN . 

The child 
support 
trap 
A

the welfare refonn debate being a parent, conservatives allow 
heats up, a trap door lies bid child support enforcement to be a dis
den in the floor for unwary traction from the real problem -the 
conservatives. It is called epidemic of fatherlessness in America. 
child support. During the . In his new book "Fatherless Ameri
992 presidential nominat-· ca." David Blankenhorn revisits con

ing conventions, both Republicans and gressional beari.Dgs on the subject of 
Democrats vowed to get tough on "dead child support in 1986. Andrew J. Cber
beat dads." Liberal Democrats can be lin ofJohns Hopkins University, testify
sure ofgetting approving nods from even ing before the House Select Commit1ee 
the most conservative Republicans when on Children, YoUth and Families, argued 
they talk about "making the men pay." that "the uuqor problem the cbildren 
And during the past two decades, Con bave in a single family is not the lack of 
gress has enacted three pieces of legis a male image but rather the Iaclt of a 
lation to tackle the problem - the Child male income." 
Support Enforcement Amendments of That is the liberal position. Tbe father 
1975, tougher restrictions in 1984, and is important and valuable to the family 
the Family Support Act of 1988. . as a cash cow, nothiDg more. Tbe truth, 

Republicans and Democrats alike Mr. BIankenborn maintains; is almost 
strut their "toughness" on deadbeat . exactly the opposite. The father's 
dads. In Massachusetts, Republican Gov. income is clearly important to the fam
William Weld introduced legislation that . ily, but 80 is his moralSlJ'eng'l:b, the role 
would permit state officials to reVoke model be provides for his sons, the love 

. 	drivers' licenses, garnishee insurance and self-esteem he provides to his 
checks, withhold professional and busi daughters, the security his presence 
ness licenses and, uhima1ely,jail fathers imparts to every member ofthe family. 
who fail tomake cbild support payments. Amountain ofpsyebololical and.socio

It soimds good•.Col1servatiws like the Jocical dataonthe patbology that toI1ows 
. idea of fon::ingpeople to take responsi in the wake ofillegitimate childbearing 
bility !ortheir'adiODSand particularlyfor Ougbt toclose the discussionOIl wbedJer 
the children tbeybring into the world. the father is wluable only tbr Idamcmey. 

But by agreeing to place the focus of By focusing our~ attention on 
social policy on obtaining a cbecll from cbiId support. Mr. Blankenhorn argues, 
an absent father, instead ofon his active, we send the foUowing message: "Do 
ongoing participation in the business of IIDYtbiDI else JOU want; we don't mind.-

Dol't get ma:n'ied if JOU don't want to . 
.The same goes for the mother. The only 
rule is that the guy abould make those 
payments. We do not care about the 
'male image.' But we are serious about 

. the 'male income: " 
Localities, states and the federal gov

ernment DOW spend bWions of dOllars 
attempting to muscle fathers into sup
porting their cbildren. The results are 
disappointjng. Oalyabouthalfofeligible 
women receive child support payments .. 
Of those, the mean yearly aUowance is 
52,252. It costs about $8,000 per year to 
support a cbild under age S.lfthe man 
was De\ler married to the mother of his . 
kids, it is extremely difticuIt to make him 
pay~ While 77 percent ofdivorced moth
ers receiwd payments in 1989, only 24 
percent of De\ler-manied mothers did. 
And among the never-married mothers 
who did receive support, the amount 
was far lower than that for any other 
group ofmothers. 

ChiId supportchecks are no substitute 
for fathers. Moreover. conservatives 
OUIht to rethink the matter ofawarding 
child support P8)'DleDts in the absence 

of lepI maniage - and, by the same 

token, visitation rights by unmarried 


. fathers. Maniage ought to be the only 

ticket to future cJaims -Whether those 

claims are fbr cash or access to the cbiI

dren. Arry other regime undermines the 

privileged status of maftiage and fur. 
ther undermines the family. 

'lh, dMIrced fatben sbouId be IegaUy

liable to support tbeir cbildren fIDancialIy. 

But the emphasis c6bo1b Jaw and society

CIUIht tobe QD aettmg tIDe fatben to stay

home in die first place. 


(Correction: In a recent column, I 

iDadvertently miarepreeented the typi

cal distribution of newborn boys and 

Birls. It is IOS.s males to 100 &iris.) 


MonG Chama is a natimuzlly svndi.CGte4 columnist. . -,.:.JL 
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Democratic Governors Oppose 


Plan Shi!tingWelfare to States 

I)' .OBERT PEAR 

WASHINGTON, Feb. 18 - Dem~ 
craUC lovemors laid today that they 
opposed a bUl devised by House Re
pubUcans to overhaul the natiOn's 
welfare pnIIf'Ims. They usened 
tbat It wauId undermine state effons 
to help poor people. 

HOUle Democrats said they would 
draft their own altemative, different 
fnm the Republican bill and fnm 
one proposed last year by President 
CJinton. 

Gov. Mel carnahan of Missouri, 
chairman 01 the Democratic Gover· 
IIOrs' A.I8oc:latlon. and Gov, Thomas 
R. carper 01 Delaware, a Democrat, 
denounced the House Republicans' 
bill, which Is aenerally supponed by 
.epublican aovemors. 

Mr. carper said, "The bill will 
undercut my own effons to reform 
the welfare system in Delaware." 

It would, he said, reduce the 
amount 01 Federal money provided 
to the states for cash awstance and 
for the protecUon of children who 
bave been abused or neslected, . 

The Republican bill would ellml. 
Date a lonastandln& Federal require

. ment that itates put up money of 
dleir own to match Federal welfare 
paymenta. Mr. carnahan said this 

/ daanae was "1101 particularly 1000 
poUey." .' 

The pemon also complained 
that the Republican bill would leave 
ltates exposed to leVere fiscal bard

'. IlUp in a recession, aDd they laid It 

wauId Impose.new mandates CIa the 
_tea to achleY.e conservative poIlcy
pll;. . 

The Republk:au' welfare bUJ. a 
keystone 01 their IeaJslauve qenda, 
would pare ~al welfare prop'Ims 
establilhed over the last .. ,..,. in 
favor 01 block inmts that the _tea 
cauJd ..,end u they wiIbecI to akI Che 
poor. 

·The biD .u approved by a HOUle 
IUbcommlttee on Wednesday. Under 
ttl proviIiona. Che main cub UItst
uc:e Pf'GII'&m would ~ .....r be an 

.. 


TTYing to,'cla;. a 
.yatemtlaat laa, 
evolved for 60 ~ra. 
_uuement available to eYeI'yane 
who met certain eli&lbWty Cl"herta. 
The Republican bID would prohibit 
the use 01 J:ederat money to pnMde 
ca8I\ aaaiItance to unmarried moth-
era under the age of 18. ' 

Senator Damel Patrick Moynihan, 
Democrat 01 New York, said the· 
cash aUiltance program had roots 
In the Soclat Security Act of 1935. Of 
the Republican biD, he said: "ThIs Is 
not welfare reform. It Is uattlck on 
5oc:iaI Security. I don't beUeve that 
either this Conaress or this Dation 
will suppon It. The a.-trer to our 
problems Is DOt to tUm cbUcIren out 
mto the 1U'eet." '. , 

On ia .....ted subject, Che ACtIna ' 
secretary '" Aaricuhure, Ricbard 
Romb1pr, told Qmpeu today that 
the Admllliltratton Gpposed the 
Houai RepubUcana' effon to replace 
Che food ltamp proaram, the IChooI 
IuDc:b p......m and OCher nutrtUan 
pnIIJ'alDl wi~ a Dew block arant to 
the ltatel. The AdmIrdatraUan baa 
made DO" cateaOricalltatemalt
apposlDl a block arant for Che main ' 

·,·cub IIIIItance prairam. AId to" 
Families With J)ependent QdJdren,. 
thDI.I8h it hal abjec:ted to many de

. calli 01 tbat praposaJ. 
RepubUcaa members crt CGaareu 

101_were DOt bIIpI ....d.by the 
IJ'IUIDIIdI "Che DeIDocratIc aover
DDI'L Reprel8ltaUft E. Clay".
Ir.. Che PIortda RepublIcU who IS 
c:IIainIUID " Che Wa,. and ........ 
IUbcomIDlttee. laid DeIDoc:rata CIa 

'" panel ...........edIy ........ 
....t .,..,...... CIUId lilt lie tnaIted 
.. CUe care" dIeIr ..... e:w-s 

"LIIIaa .. .. .....1'eMy of 
1IdI," Mr.... 1aId. "We ..". blat
did die DeIDoc:rata for ..... days. 
....... pill .... " IIIit pnIII'IID • 


I ,_ 

.,·~9 


.' "dIrim'r.bere at Che Mate IeYeI. and the 
Democrats. have foqbt .us. If You 
look at Chetr amendmena, JQU'U iee 
....t they are trytDa to putltnl.ltJaCk~ 

, ..CIa the _tel. Then Cbey march in 
a cauple or pyeraora who uy that 
we're trytDa to manqe: Chem Ud 

. putUna too IIWIY IU1np CIa It. Jt's 

IIUI.L" 'I 
RepJ:eSeDtatlYe Mac CoUins, Re

pubUc:an 01 GeoJ'lia, IIId It IerVed 
Che poIlUcaJ Interests 01 Democrats 
lID keep poor people dependent on Ithe 
GovemmenL , . I· 

"ThIs AI pollUcs,," Mr. CollIns Mid. 
"We have a welfare ~m thathas 

, made a portion 01 ourpopuJaUon 
dependent on the Federal Govem
ment, and tbat dependeoCy baa been 
very rewardlna to the Democ:raUc 
Party for quite lOme time. But It lot 
10costJy to the tupayer that on·Nov. 
8 Che poIiuc:aUy incorrect wortina 
people or ChIs country rose up anc:t 
.. 'Enough Is enouah.'. aDd they 
9DIed for chanse." , 
. Democrats IIdd Che ~....t they had purposely eincoura8ed 

. dependeftcy ... absurd. Represent-· 
atlYe .Harold E. Ford, Democrat of 
T__• 1IId. Che RepubUc:8ns 
were ...... a "campa" 01 hate" 
IPIaIt c:bUd.reD. " 'I 
......uve JohD Eutp. Re
~ of NeVada.1IId the RepUb
IcaDI were ....... "a c::uIturaI mo. 
.Iutiaa to tHe blackChe morality that 
.. ba'WI .. ddI country,lO it be
CIDID8II IIIIICCIIJIabie qalD to ..ave 
bill aut 01 wedJoc:k." I 

.' "You an IIIatJDa at .. to .. years 
" a .,.. " Goveminent Pro
....... ....t baYe IIIeIped create, a 
.... decUne m..... DDIIIItry," Mr. 
EIIIap IIId. ult II lilt:,.. to cUm' 
........-. two. ......,..,... ThIs 
.... to tHe a campIeIe c:utturat...... .' 
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....tIc Iovemors Decry

lOP Welflre ._.. Plan 

. De_tutic paDOn cbaqed ,.., dlat 

.... to tam CM!I' ftIIPCIBIIibiIi b' welfare to 

..... tbat.... IPIiCMld by • House Ways 

lid MelDs llliwmnllittee WedDeacIIy is heavier 

..alit reduct:iGa tbaD welfare reform. 


""I'beir very illlistela: .. eettiDa amoas first 

ill ... to ma.ke 1beir plan fail," &lid MiIaouri 

Gov. Mel c.n.ban. dIainDaII ci the Democratic 

Gowetuora' AsIociatioa. Real welfare iDDovatirll. 

lie laid. orIIy "reaIiIes IIYiDp cion the road," 


DeII'ftI'e Gov. Thomas R. Cvper said the Re

pubtican plan "'",eaeuts It IeIIt an 118 biDion 

alit Ibift to die tIIpIyeri it aD ci oar 1tateL" He 

aid die "rIiny day" faad de:IIignrd to beJp ItIte8 

lit by rer:esaioa "au8bt to lie called • My 

.IDCIDdl' fImd. bec:nae dat's ..,. .. it would 

..... Rep, E. Clay Sbaw Jr, CR~. cII.IinDaD ci 


.j ..WIJ'lIId MelDs lUboornmittee, iI • CCUIter 
: ... ClClllfaea:e, IIid: "'Eves,1IodJ is 1i'JiDc to 


play the PR pme, to do spin CUltroi. •• , The 

fIc:t is the Democrats bne DO biD," 


I!p. MaaeI A. "Mac" CoDins CR-Ga,) aid the 
iIIue ... fundameDtaIIy political, "'The Qll'l'eDt 
welfare IJIlem ci depeDdeDcy bas beeD wry re
...... for die Democrat Party for ... time. 
LIlt Notember • paIiticaIlDCM!meIIl ci warIIiq 
people ci tbia CCIIIIItry r'OIe up lid IIid tbey Wtft 
IireII" tI wortdD& wbiIe adIen calected c:bedts 

. .. frcIII die 1OftiIumeut.1Ie aid, 'ge'R ... to 
. IIift ftIPOIIsibiIitJ daIer to wbere die people are_are..,.. die 1iIJs;-

• 
. 

J.It........\ [ 

./ . 



DATE: 

PAGE:nos Angeles mimes 
represents King and bandIed his case Lerman put together Kin~'s early medi •. 
before the trial, were set at $221,000, cal eValuation and treatment team and laid 
instead of the $1.2 million he sought. the foundation for his lawsUit against the 
Another attorney, Federico Say~e, who city, Then King fired Lerman 'and hired. 
specializes in. medical malpractice. was . Grimes, ., I . . 
awarded roughly $325.000; he had sought When numerous attempts at reaching an 

ludge Cuts Legal 
$600,000, out.of·court settlement with the city 

DaVies refused to allow compensation for proved unsuccessful, . Grimes' hired a team 
Fees to Lawyers .. 

interViews With the media" appearances of nearly 20 lawyers, inclu~g Oakland 
With King on the Oprah Winfrey and Phil attorney Burrts and: medica,l malpractice 
Donahue teleViSion shows and Grimes' attorney Sayre. The change in legal teams for Rodney King attendance at the premiere, in Oakl.and of a Iand. long delay.s led to'increas~d costs, 
three· hour moVie about Malcolm X. After Winning the dVil suit, King'fired 

"Mr, King's lawyers and Mr. Lerman Grimes, concerned that his 'muJtimil.Jjon • • Courts: He orders Los Angeles esPeCially basked in the friendly glow of dollar ~urt award couJd be eaten away by 
to pay 51.6 million to lawyers media attention" to promote themselves, excesSlve bills from lawyers,i doctors, pri. 

DaVies wrote. "It is inconceivable that the vateinvestigators and other~, He rehired who helped the beating-victim Jury verdicts were related even in the Lerman. Lerman said Tuesday that King 
win a 53.S-million judgment , remotest fashion to appearances by the . has received part of the ~3.8·~on award 

lawYers on talk shows or by the media spin ' but wouJd not disclose thes~.1
against the city. They had asked a of Mr. King's tri.allawyers.". 

Lerman said he was disappointed. total of $4.4 million. : "The intensity of the media coverage 
created the need to work 24 hours a day," 

By JOHN L. MITCHEll he said. "What I billed was just a small 
fraction of the time I spent. The entireTDoCES STAfF WIJ1'ER 

The federal judge in Rodney G. King's 
successful lawsuit against the city of Los 
Angele~ ~as ~rdered the city to pay nearly 
$1.6 million 111 legal fees to. a varIety of, 
attorneys who represented King, attorneys 
disclosed Tuesday. . '. 

U.S. District Judge John G.. DaVIes 
awarded Kin~'s team of more than a dozen 
lawyers conSIderably less than half of ~e 
$4.4 million .~ey .soug~t for representin.g 
him in the CIvil swt, which grewout of his 
1991 beating at the hands o~ Los Angeles 
police officers. King won a JUdgment last 
year of $3.8 million..,. 

The two most promment King lawyers, 
Milton Gril;nes and Steyen.A. Lerman. were 
awarded Q.ilrely one.fift.b..of 1M fees they 

world media looked to me to offer com
mentaryon Rodney King as a person." 

. Burris, who did not submit ~ills ~ com
pensate him for time dealing Wlth the 

: news media. said he was not surprised by 
Davies" decision. However, he also was 
dismayed. . : 

King's lawyers were automatically able 
to seek reimbursement from the city 
because under federal law, plaintiffs who 
prevail in civil rights cases are' enUtled to 
have legal fees paid by the defendants. 

City officials, who had urged that their 
share of King's legal fees be limited to $1 
million, characterized the plaintiff's 
attorney's initial claims as staggering. The 
dty,now has the option of appealing the 

sought. . . . judge's order, but that appears unlikely, 
The most common reasons used by DaVIS officials"said. . 

for disallowing claims by the lawyers w~reDavies' limitation of attorneys' fees inay 
duplicative work, over-staffing. a~d c.la.uns set the stage for a battle in which some of 
for the punitive phase of ~e clVlI t~al, in the .lawyers attempt to seek further com. 
whiCh the jury ruJed agamst King 111 his pensation from King's ·$3.S-million jury 
attempt to recover damages from some of award sources familiar With the ease said. 
the officer, involved il'\the be~ting. King'sdeeJsion to switch lawyers during 
'. DaVies was particularly cntical of attor-the past three years created a crowd of 

neys who sought reunburs~ment for repre· sometimes competing attorneys. '. 
senting King at news media events. Those Lerman was King's first attorney after an 
appearances bad nothing to do With "the amateur Video operator taped the infamous 
purpose of obtaining a favorable re~t for beating March 3,1991, that catapulted King IMr. King, b~t for their o~ ~neflt. the mto the world spotlight. A Superior Court 
judge wrote m a 48·page declSlon.· Jury's announcement of not Bulltyverdicts 

"The judge kicked some of the lawyers in .on criminal chargta ,against four LAPD 
the butt," acknowledged one of the attor· officers in i992 triggered the Los Angeles 
Deys, John Burris, a civil rights specialist. riots. In 1993, a federal court,tury conVicted 
who sought $600,000 for representing King two of the policemen, s,t. Stacey C. KOOIl 
but was awarded only about $325.000 in and Officer LaUrence M. Powell, of CJ'imj. 
DaVies' ruling, issued Friday. . . Dally ViolaUllg King's civtl rights. They are 

'DaVies awarded $456.000, the lar~e~t serv1n8 prison sentences. . 
share of fees, to Grimes, who was King s . , ., . 
lead attorney and represented him through 
the dVil trial. Grimes had asked to be paid 
$2 million. Fees for Le:u:an. who currently 
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WeAre All (Sniffle, Sniffle) Victims N~w 
, . .... . ~ 

By PAl"L HOLL~~DER 

Last summer In Northampton. Mass.. a 
woman was hit by a car, the passengers of 
wllich (she told the police) shouted anti
lesbian slurs at her while tl)ing to run her 
down. Acandlelight vigil was held. and a 
ftmd for victims of Similar hate crimes was 
established. 

About six weeks later witnesses came 
forward testifying that the victim of the 

. Ilit-and-run was not subjected to any ver
bal abuse, and there was ev~n some ques
tion IS to whether she had been hit by a ve
hicle at all. Upon this revelation, it was re
ported, ,one of the organizers of the 
protests said that' 'she will still press to es
tablish a fund for victims of hate crime, 
'It's kind of naive to believe that some
trungwon't happen someday.''' 

Not long after, in nearby Amherst, a 13· 
year-old black girl claimed that she had re
ceived racial threats and was later as
saulted by two white students in a junior
hip-school restroom. The NAACP caUed a 
meeting ot parents and students to disCUSS 
"racism" in Amherst's schools. The day 
before the meeting was scheduled, how
ever. investigators discovered that the 
girt's story was fabricated.· The meeting, 
weDt ahead as planned, of course. As the 
Dally Hampshire Gazette reported: 
"Speakers said the girl shouldn't be 
blamed, and that the incident serves as an 
opportunity to di~cuss the issue of race in 
the schools_" 

What is going on here? It may be re
called that in the much'publiclzed 
Tawana Brawley hoax, many justified 
their continuing indignation by noting 
that such a thing rould have happened. 

. Apparently theideolo~: 91. victimh()()!:l is 
so strong in the U.S. today thar. not only 
dOes It induce people to claim victimhood 
where none exists. but it has created a 
climate in which such inventions, no inat
ter bow false, .are seen as true on a 
higher le\'eJ than "mere" facts. 

aearl}, during the past quarter·century 
t.hert bas been\a spectacular expansion in 
the numbers of people claiming victim
hood. U. we add them all up-women, 
blac.ks, HispaniCS. Native .Americans, the 
disabled, homosexuals,· AIDS victims, the 
homeless, the children of abusive parents,. 
the overweight, etc. -it would emerge that 
not more than U'il of the population In the 
U.S. is free of the injuries of vidimhood. 

Why have so many Americans become 
disposed to assume the role of victim? 

There are several explanations. The 
flirt is tangible economic benefit. "Affir
mative aetion" has been transformed into 
Widespread preferential treatment In 

schools and the workplace. As the claims 
of victimhOOd have mounted, preferential 
treatment has expanded to include many 
groups that were n~t part of the original af
firma tive-action idea. 

With this expansion has come a new 

justification for. preferential treatment. 

These days it is deemed necessary not 

merely as compensation for historic 

wrongs but as a precondition for achieving 

"diversity," now thought to be.a good in it

self. fOf course diversity never means di· 

versity of opinion. political belief or class 

background.) Indeed. pz:oof of tangible vic

timization has ceased to· play a part in 

defining Victim ~tatus. .. . 


Thus, a young and healthy black male, 

coming from a prosperous, welJ-educated 

upper-middle·class family, can claim vic
tim status and will be treated as such in 
admission to an Ivy League college or 
when considered by a Wall Street law firm. 
Likewise any and all women-regardless 
of their socioeconomic status, education, 
professional skills and health-can count 
on federally mandated preferential treat
ment. 

Tangible advantages, however, aren't 
the whole story behind the boOm in vic, 
timization. It also arises from the way pe0
ple think about themselves. Evidently 
huge numbers of Americans have .come to 
believe that their lives' are determined 
more by social and cultural forces than by 
personaleffon, These forces. it is thought, 
relentlessly impinge on our lives and de
prive us of choice and opponunity-in . 
short. they victimize us. 

, When confronted i'jth the variety of 
dissatlsfactions:"~hat life entails,· we of· 
ten must 'choose between blaming our
selves or othen. The "victimized" 
blame others O:~ an act of seif-definition. 
For them, others are the personification 
of impersonal social forces. 'Blaming 
them for life's difficulties is immensely
reassuring. . . 

The psychological benefits of certified 
Victimhood go beyond even ·that. They In· 
clude an automatic claim to.8 moral high 
ground. In shan, the victim is always 
right. "Blaming the victim" (the title of an 
Influential text in sociology) is considered 
unjust and irrational.· Moreover. suffering 
and victimhood, in the Western moral-reli
gious tradition. confer a measure of moral 
uplift and superiority. . . 

A righteous anger (e.g.• "outrage") is 
the preferred and rarely avoided outcome 
of the persistently fostered and strongly 
embraced victim Identity. Socially sane· 

. tioned vict1mhood gives new license to the 

old pleasure of hating other people. of 
blaming others for our misfortunes and de
privations, especially when such hatred is 
linked to a good cause, to some notion of 
llberation. 

The pursult of victimhood confirms an· 
other fundamental human disposition: 
seeing the world as an area where the 
forces of easily discernible good and evil 
(victims and Victimizers) collide. Ob
sessed with moral melodrama, the \'Jrt.im 
mindset is rarely concerned With the truth 
per se. 

It is paradoxical that cultural trends 
and patterns of thinking that often wear 
the mantle of judiciousness and sophisti· 
cation are nourished by such elemental. 
and sometimes dangerous, human im
pulses. 

Mr. Hollander teaches SOCiology at the 
University of Massachusetts at Amherst. A 
nett' edition of his "Anti'Ammcanism" has 
just been published by TransactiOIl. 

.. 
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EEOC to Pare Down 
The Number of Cases 
ItSelectsto Investigate 
Bya WALL STRF.F.T JUURNAL Staff Reporter 

WASHINGTON - The Equal Employ
ment Opportunity Commission may be
come more selective in the cases it invest!· 
gates, EEOC Chairman Gilbert CaseUas 
said in an interview. 

"We just can't do it all anymore," said 
. Mr. Casellas, who became the EEOC's 
chairman three months ago. The commis
sion now has the worst backlog in its 
history-some 97,000 cases. 

To help get the backlog under control, 
Mr. Casellas created three task forces 
earlier this month. They will study ways to 
change the complaint process, the viability 
of. alternative dispute resolution and the 
workings of state and local fair-employ
ment-practice agencies. 

Mr. Casellas questioned the workability 
of the commission's full-investigations pol: 
icy, which pledges that the agency will 
thoroughly probe every complaint it re
ceives. Given the flood of cases, he said, 
local age~cies may be better off focusing 
on a smaller number of complaints. 

The agency may streamline its process 
for issuing right·to-sue letters too, he said. 
If a worker hires an attorney to sue a 
company. then the EEOC probably 
shouldn't waste time -investigating the 
case unless it presents a novel issue or . 
could turn into a class-action suit. Mr. 
Casellas said_ 

Under the current process. he said. the 
EEOC in effect does free discovery work for 
private attorneys. 

Mr. casellas also dismissed the 
agency's full-remedies policy as "ridicu
lous." The policy now allows the EEOC to 
nix settlements between workers and their 
companies if it decides the voluntary 
agreements don't constitute a full remedy. 
It then can proceed to sue the company. 

, 


--------------.---------~--------.------..----~ 
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LABOR DEPT. HELD NOT LIABLE FOR BIAS 
AGAINST HIV -POSITIVE JOB CORPS TRAINEE 

A job Corps trainee who tested positivefor HIV is not entitled to damages from the Labor 
Department for alleged discrimination under Section 504 of the 1973 Rehabilitation Act, the 
U . S. Court of Appeals for the District of Columbia Circuit ruled (Dorsey v. DOL I CA DC, No. 
93-5080, 12/16/94).· . 

The federal government has not waived its sovereign immunity from private suits seek
ing damages under Section 504, the court said in a decision that puts it at odds with the N~nth 
-Circuit's 1990 ruling in Doe v. Attorney General (941 F. 2d 780). 

In 1987, james Dorsey enrolled in a job Corps center in Dayton, Ohio, and, during a 
mandatory medical examination, tested positive for HIV antibodies. In accordance with its 
policy at the time, the job Corps expelled Dorsey from the program. Dorsey filed suit chal
lenging his expulsion and, in january 1989 J was notified· that the job Corps had revised its poli
cy and that he would now be considered eligible for the program. 

A job Corps center in Morganfield, Ky., then accepted Dorsey's application to its culi
nary arts program. He requested a transfer back to the Dayton center, however, alleging that 
he was ridiculed-by -s.ti:l.ffe-~,s ::u:i<>other enrollees at the Morganfield center when his HIV status 
became widely known. After re-enrolling in the Dayton center, Dorsey said he was harassed . 
by fellow students after a faculty member disclosed he was HIV-positive. 

The U.S. District Court for the District of Columbia dismissed Dorsey's request for de-. 
claratory and injunctive relief on grounds that it was moot, but initially held that the Rehabili
tation Act permitted him to recover damages for emotional distress from the federal govern
ment.,At the Labor Department's request, however, the court reconsidered its position and 
held that Section 504 did not waive the government's immunity from damages. 

The Rehabilitation Act provides that remedies available under Title VI of the Civil Rights 
Act shall also be available "to any person aggrieved by any act or failure to act by any recipi
ent of Federal assistance or Federal provider of such assistance. " Dorsey therefore must es
tablish not only that claimants may recover monetary relief in private Title VI actions, but can 
.also do so against executive agencies despite sovereign immunity, the court said in a decision 
by judge A. Raymond Randolph. '. 

"Even if there is an implied right of private action for damages under Title VI, and thus 
under Section 504, it cannot exist as against the federal government, " the court said. Citing 
the U.S. Supreme Court's 1992 decision U.S. v. Nordic Village, Inc. (112 S. Ct. 1011), the 
court said the federal government's waiver of sovereign immunity must be "unequivocally ex
pressed" and the statutory provision containing the expression must "establish unambiguously 
that the waiver extends to monetary claims. " 

Since a Section 504 private right of action "for damages-against anyone-must be judi
cially implied from a statute silent on the subject, Dorsey is unable to point to any explicit 
language in the Rehabilitation Act (or in Title VI) waiving the government's sovereign immuni
ty, II the court determined. He therefore cannot prevail. 

Judges Harry T. Edwards and Laurence H. Silberman joined in the opinion. 

- 0 

CLINTON ADMINISTRA T~:l~~T~O~M~'ODIFYING 
WELFARE REFORM BILL, BUT EMAINS FOCUS 

The Clinton administration is open to . ing its welfare reform legislation that 
stalled in the last -Congress, but will not retreat . aim to solve "the welfare crisis" by 
putting welfare recipients to work, Secretary of Health 
said Dec. 29. 

man Services Donna E. Shalala 
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rMexico Cri~is 

,Seen Spurring 
Flow ofAliens 

Bailout Is Essential, 
Administration Says 

By DAVID E. SANGER 
IpKIlI ,. Tht _ Yo", Tlln .. 

WASHINGTON, Jan. 17 - With its 
$40 billion rescue plan for Mexico 
running into opposition from memo 
~rs of President Clinton's'own par
ty, the Administration told leaders of 
Congress today that the number of 
illegal immigrants crossing the bor· 
der into Texas and California would 
increase by 430,000 this year if the 
the Mexican financial crisis deep· 

,ene<!. 
That estimate would mean a rise 

of 30 percent over earlier projections 
of illegal 1995 border crossings, as 
Mexican workers are drawn to a 
dollar that has become 35 percent 
more valuable relative to the peso 
since the devaluation of the Mexican 
currency began just before Christ
mas., . 

Burthe numbers did little to quell 
growibg objections ro the bailout. 
The Opposition is led by Democrats 

, who were pressured to vote for the 
Nonh American Free Trade Agree.: 
ment in 1993 and who now say Amer
ican taxpayer dollars should not be 
put, at risk to bail out one of~ the 

, country's economic competitors .. 

under the President'S plan, an· 
',nounced last week, the United States 

would offer Mexico loan guarantees 
of up to $tO billion, meaning that the 
Treasury would have to layout mono 
ey only If MexiCO defaulted on any of, 
its huge borrowings. . 

The Administration has decll)'led, 
to say how much of a fee, akin to an 
insurance premium, Mexico will be 
asked to pay the United States in 
return for the loan guarantees. 

But paniclpants in meetings that 
lawmakers held on capitol Hill today 
with Treasury Secretary Roben E. 
Rubin and the chairman of the ~ed· 
era' Reserve, Alan Greenspan, said 
that to build suppan f..,r the pro
Bram, the Administratio~ bad ~t, a 

~teep price: about 8 percent of the 
amount of the loan guarantees. That 
means that if Mexico used the full 
Buarantees, It would pay the United 
States Treasury about $3.2 billion, 
'money the Government would' ~k
et as a profit lIthe loans were repaId. 

Mr. clinton'S plan was initially' 
endorsed by top Republicans,led by 
the Senate majority leader, Bob Dole 
of Kansas. But today Mr, Dole 
seemed to back away, sayina the 
President should not ,depend on Reo 
'publicans to pass legislation autho
rizing the bailout program unless he 
could bring along Democrats. ' 

"He needs to work within ~is par. 
ty," Mr. Dole said. "We're not going 
to carry the whole load here and get 
hung out to dry. ", ' 

The White House tried to minimize 
the depth of the opposition and said, 
Mr. Clinton' would probably meet 
with members of Congress on 
Wednesday to win suppon. The Ad. 
ministration hopes to bring the au· 
thorizing legislation to Congression
al votes within a week or so, Admin: 
istration offiCials Said, , 

, " 

"The President is very encour
aged by what he's' heard from his 
Treasury Secretary abOut the dis
cussions on the deal with members 
of Congress concerning the loan 

. guarantee pac~age." said Michael 
D. McCurry, the White~House press 
secretary, who was traveling with 
Mr. Clinton In california. "They 
gave a very positive response. It's" 
been very reassuring to the markets 
and financial experts. Conversations 
with the Government of Mexico have 
been very poSitive, and they under. 
stand that we are going to have some' 
concerns that will be raised in the 
provision of these guaT8!lt~~. Those 
discussions are proeeedmg. , 

,But PBniclpants mtoday's meet
ings on capitol Hill provided a less 
enthusiastic account. By this ac
count several Democratic lawmak
ers toid Administration officials that 
they were unconvinced dult the bail· , 
Out would help "nyone, except I 

wealthy Investors who had bou..,t . ' 
I 	 Mexico's 'shon-term Government 

bonds, which were used to cover the 
countpY's srowing long-term debt. 

"We must nOt ,be sending money to 
Mexico just to prop up a natton with 
the fastest-growing lIumber of bil
lionaires in the world," said Repre
sentative ,David E. Bonior of Michl
sa.n. the House Democratic whip. 

;t\ 


Mr. Bonior has asked the Ad~inis
tration to establish much more strin
sent conditions for the loan guaran
tees, including promises by M~xico 
to buy more American products and 

' an agreement that MeXican wages 
.will be tied to Increases In prOductiv
it)', a step that the Mexican authori
ties fear would fuel inOation in their 
rapidly growing country. ' 

.The tensions the AdminiStration 
faces Within Its own pany were evi
dent at one session today when law
rence Summers, the Under Secre
tary of the Treasury, was asked :why 
the United States was not demand

, Ing that Mexico put up collateral for 
Its loan, in the form of shares if1 the 
nationally held oil company, Pemex, 
which is considered the crown jewel 
of the Mexican economy. ' , 

"The Government would fall," a 
smnicipant in the meeting quoted 
Mr. Summ~rs as respondinjit. 
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lOoP Wants Tighter Reins on Cuba _ 
• At, the United States and Cuba prepare for im
migration talks, newly empowered congressional ' 
Republicans are seeking to tighten the u.s. em· . 
bargo against the island. 

U.s. and Cuban officials will meet today in New 
. 	York for the third in a series of talks oft immigra~ . 

tion issues. The talks have helped stabilize th~,,' 
immigration situation, which reached aisis pr~ 
portioris last summer when Cubans fled in drove$' 
aboard makeshift vessels. . .
.The ability of the two sides to work out an 

agreement with a minimum of acrimony promP'7:, . 
eel speculation about a thaw in relations. but that 
possibility was clouded by the Republican con:.~ 
gressiooal victories in November. .. ~ .• 

While sanctions against Cuba are more severe.·.. 
than any measures adopted against the Soviet 
Union during the Cold War, in1luentiaJ enemies of 
the Cuban revolution want to tighten the noose 

. furtbei. . 
Rep. Lincoln Diaz·Balart CR-Fla.) has intro-..'" 

duced legislation to head off Cuba's admission to' 
international financiaJ institutions and to bar th, 
U.S. purchase of sugar from countries that bqr. 
sugar from Cuba.· ~ 

Diaz·Balart also wants to prolubit the U.s. ad
mission of executiveso( any foreign company that 
invests in or purchases U.S. properties coofiscat
ed in Cuba. Other lawmakers are seeking ways to 
seiae U.s. properties of such companies. 

. At the start of _the revolution. Cuba aeizeG 

without compensation U.S. properties then worth 

about $1.8 billion. The Clinton administration bas 

not taken a stand ~ the various proposals to

tighten sanctions . 


. '0 
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\New Opportunities 
Two ABA leaders rise to key positions at EEOC 

! 

\ 

BY JAMES PODGERS 

Gilbert F. Casellas was not sur
prised to hear from Jamie 

Gorelick in March 1993, but he 
,never figured that her call would 
lead him to the top post at the 
Equal Employment Opportunity 
Commission: 

"I didn't really know who she 
was, except that she was connected 
to the ABA Litigation Section," 
Casellas says about the deputy at
torney general of the U.S. Depart
ment ofJustice. "I thought she was 
calling to ask me to be on a panel. 
When I called her back, I had no 
idea it would chang~ my life." 

Casellas was right~Gorelick's 
call had nothing to do with the ABA. 
Instead, she was calling as general 
counsel designate of the U.S. De
partment of Defense to ask him to 
take the post of general counsel to 
the Department of the Air Force. 

At the time, Casellas, a part
ner at Montgomery, McCracken, 
Walker & Rhoads in Philadelphia, 
also was active at the ABA, serving 
on the Committee on Op
portunities for Minorities 
in the Profession and rep
resenting the Hispanic Na
tional ,Bar Association in 
the House of Delegates. 

Casellas agreed to 

take the Air Force post, 

and the Senate confirmed 

him in November 1993. 


Connrmallon Unanimous 
But the appointment 

did not last long. Barely six 
months later, President 
Clinton nominated him to serve as 
chair of the EEOC. The Senate con
firmed Casellas unanimously in 
September 1994. 

On the same day, Paul M. 
Igasaki, another ABA veteran who 
was executive director of the Asian 
Law Caucus in San Francisco, was 
confirmed as EEOC vice chair. 

Igasaki has served as co-chair 
of the Civil Rights and Equal Op
portunity Committee of the Section 

) 
of Individual Rights and Responsi-

James Podgers, a iawyer, is an 
assistant editor ofthe ABA Journal 
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bilities, 'and he continues to serVe 
on the Coordinating Committee on 
Immigration Law. In the early 
1980s, Igasaki was a staff member 
in the Division for Legal Services., 

Casellas and Igasaki will serve 
on the five-member commission and 
manage:its supporting bureaucracy. 
The EEOC is an independent execu
tive agency charged with hearing 
specific employment discrimina
tion mat,ters and developing policies 
to end discriminatory employment 

Gilbert F. 

Casellas (abovel; 

Paul M. Igasaki (leftI 


practices ,in 'the 
private and public 
sectors. 

That is no 
small task, says 
Casellas, especial
ly in light of the 

commission's load of more than 
100,000 cases and what he ac
knowledges are some daunting in
ternal problems. 

, The agency, which employs 
nearly 2,900 staffmembers in 50 of
fices around the country, has "every 
problem you can think of," says 

'Casellas. These range from funding 
shortfalls and labor difficulties 
with its own employee union to case 
backlogs, a poor image and ques~ 
tions' of whether the commission is 
realiy necessary. 

"The truth," he adds, "is that 
this agency is filled with dedicated 

, I 

and talented people who want to do 
a good job, but who are saq.dled 
with insufficient resources and an 
inaccurate public perception." I 

While the commission's $233 
million budget for fiscal, 1995 
(which started in October) is $31mil
lion more than it received in l!994, 
Casellas points out thati this y~ar's 
allocation also is $12 million !less 
than requested. : I 

The EEOC may face some new 
challenges from a Republican-Icon

trolled Congress as well, 
but Casellas says I his 
message will be t~ re
mind legislators that 
"the laws we enforce 
are the result of bipar
tisan efforts., I 

"Our laws are i en
titled to enforcem~nt, 
just like any other 
laws. There' is a link 
between economic Ise
curity and equal oppor
tunity," Casellas em
phasizes., I 

Both CaseUas and 
Igasaki credit their Iin
volvement in,organi,zed 
bar work with helping 

to position them for governm:ent 
posts. In addition, to their ABA 
work, Casellas is a past president of 
the Hispanic National Bar Associa
tion, and Igasaki was a foundet of 
the Chicago Asian Bar Association 
and active in the Natiohal Asian 
Pacific American Bar Association. 

"All of those contact's mad~ a 
difference," says Igasaki, whose 
ABA staff work was his "first 
chance to work on national policy 
issues at a national level." i 

But while praising the associa
tion for its leadership role in se~k· 
ing greater diversity within the 
legal profession, both Casellas ahd 
Igasaki say the professiori still lias 
a long way to go. , I 

The real challenge, says Casel
las, is in private law firms, particu
larly larger firms. So far, th~ir 
record "should be' emba:t:rassing," 
he notes. The law "is a huge indtts
try. Any other industry ofithat size 
with the same lack of representa
tion (of minorities] would be cau'se 
for outrage." I.

I 

, I 
AMI/liSA BERG AND ABAJID";VIO WEltffl~ 

I 

~, 

\ 

\ 
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Fighting For Zien 
, EEOC takes up Orthodox woman's religious 
discrimination case. 
WI! H. .IURASSISlAHT ED!TOR 

he Ioc,aI &t:18l Emplo~t plaint with the EEOC against

T()Pf0rturuty Commission 
wi] represent an Orthodox 
Jewish woman in her dis

erimination ~ against her !'or
mer Owings Mills employer. The 
ease wiU be tried in tederill t:Ourt. 

The Baltimore District EEOC 
filed a lawawt Nov. 2 in U.s. Dis-
bid Court in Baltimore apill8t 
Inte8"ated Health Services Inc. 
for allegedly violating the civil 
rigbts ofl.eah M. Zien. 

Mrs, Zim, 46, who worked as a 
regional manager tor IHS's pa
tient ftnandaJ aerrir.es from Mill' 
1991 to April 1992, "was mused 
reasonable aceomrnodlition to 
observe her religious beliefe. and 
wu haraa&ed through taunts, 
threats, and further denial of 
I'eIISGl\8hle /IlXlOmmoda.tion when 
.he complained of the di.scriml
natolI treatment .. accordin, to 
the EEOC ClGurt complaint. 

Tbecomplaintstate&thatMra
Zien was ordered to 10 on bust. 
ness trips by 8upervisons at the 
bealth services company that in
tenered with her Sabbath ob8el'
'Vance. She also was threatened 
with~discharpd tN-looking
"'too JeWlsh" and taunted at a 
companJ lundl ror nDl eatinc non
kosher food. aa:ording to the com
plaint.

In addit.ion. thl.' complaint 
.tatas that IHS refulll.'li CD ae
commodate MrA,
Zien's hl!l.l'ing Im
pairment"in an at, 

tempt CD hinder 

her . job penor. 


. mante" and di. 
chalpd her ror 
cmnplainlnir ofdis
crimination. 

The EEOC de
mandll that IHS 


. institute policies
and progra.mI that 
provide employ· 
menL opponunities
lOr IlIIseIY.Int Jews, 
III wd1 o:s~ 
PnMoWl diacrirJU:. 
natol)' practicea.

In addition. the 
oampla.int allis on th6 emplo~ 
to provide compeneation and bIiIdl 
pa,y to Md. Zien (or 108t. .~~ary:
InecIiad expenBe8 and emoaonaJ 
trauma. The auit.cbe net. /leek an 
euct aroOuntror a aettlemenL 

Mrs Zieo ori&inaI/y filed. am-

IHS in November 1991. 
"Thill is a case that we round 

hud merit and l'e8L<OrlIIble caUll8,' 
said Debra Lawrence, an EEOC 
trial attorney. "We gave tbe de
fendant an op~ortunity to !"erne
dy [Mrs. Zien 8] discrimination, 
and they didn't do tbat to the 
EEOC'. or bersatillraction." 

Ms. Lawrer.re said a trial date 
has not yet b<-en BCheduled. She 
said Senior District Court Judge 
Alexander Harvey Uwill presiae 
in the case. The EEOC hu re
quea!ed ajury for the trial. 

-rm hop:ng the evidence wc've 
pthered will demOll8trate merit 
to (Mrs. Zien's) claim," Ms. 
Lawrencuaid. "We want to r.end 
a mCS&£lge out that religious dis· 
crimination willllol be toIeral.cd." 

Dr. Robert.N. Elkins, chairman 
and chieffl!UlCUti\1l officer ofIHS. 
refused to dit!CUS8 the case with 
the BALTIMORE J&WlSH T1ME8. 
Charles Martel or Hunton and 
Wi!liama, a WlI8nington, D.C., 

.	J.a'll firm 1'D;Jre5entin( IHS in the 
case, refuted the discrimination 
chargell. 

"Some ofthe higbeet level man
ltger.iwithlHSareinract.Jewish, 
10 the organiration has no d.isp().
lidon agllinlltJewilib individuale," 
Mr. Merlel said. "Mrs. Zion was 
not discriminated apiNlt in any 
respect.. And the company inWnds 

. ""<'"'. :, to derend itself 

. .. :'.' against the aI\ep.
'.. ' tiON raised in the 

Jawault." 
Mra. Zien, who 

PnMOIJ8Jy livecl in 
the Park HeiBhta 
&''''BB but IIUMd to 
Madison, W~., two 
yearB ago,.aieI she 
plans to file her-
own federal law
suit agalnat IHS 
ror relisioul dis
crimination in the 
near (utw-a. 

"I'm....." pf-' 
It! have an orpni-
IIoIltion 8uch aa the 
EEOC behind the 

_ and helpinl me with notanly 

royse) r. but olhe.nl in pining the 

civil rights dieCWll!ed in this Ia\\'

auit," MI"I. Zien said. "I'm fighan,

1M batile Ibr eYeI1 Orthocb:Jew 

placed in this Bit.uat.ion,· 0 


'I··f 
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'WorkplaceMay Be Focusof hpInigration ~ntrol· 

·White House Officials Comider Progra11UJ. That Co~ldSPa;;n':C~mputerized National RegistrY .' 

. 

Roberto Suro )' '''':'.' . -:'. '-' 
WaIIiajrtaa Poet Stall Wri~" ':;':' 

Senior White House officials yesterday began 
aJDSidering a proposal to combat illegal immigra-. 
tion at the workplace with programs that could" 
lead to the creation of a computerized identifica
tion registry for the nation, administration ~ 

" 

.... '. . " . 

effective enforcement of the 1986 law prohibiting headed bY f~erDemocr.itic ;epresentativ~.~~ 
the employment of illegal immigrants. This con- bara Jordan of Texas drew opposition from ethnic 
trasts with the focus on denying public services groups, ilnmigration advocates and some conser

ciaJssaid. ~"';' ' ...:' ..... , "~' .. ".~... :.. :.,..... : ...... : .... ,'!.' .. : -, ,..~ ',.: -,' . ',' 

White HoUse Chief Of Staff LeOn E. PaDetta aDd 
other top advisers to President Clinton must de- Ad ° ° I--"t ° \ ~ ° l 
termine whether the initiative, the result of mInIS", II Ion OJJ ,Cza S 
months of work by an interagency group on immi- . °d ° ~1J7i 't' ° . / 
gration policy, fits into the president's overaU ~ sal lmmlo·ll Ion po ICY' 
IitiCaJ and legislative agendas, the officials said.' r. t be' apot nt ° I 

0 e laA decision is expected in time for the presi
.lent's State of the Union address Jan. 24, and the 
;resentation of the administration's budget for 
:he 1996 fisca) year in early February. The out
:ome will influence how immigration develops as 
1ft issue in Congress and how it will color the pre
iminary rounds of the 1996 presidential race.' 

Instead of developing as a hot-button issue with. 
he . Republican takeover of Congress, administra
ion officials said immigration policy appears to be a 
IOtentiai area of cooperation. They noted recent 
;tatements by Republican leaders in Congress 
lromising a bipartisan approach to bills OIl immigra
m 

As presented at a White House meeting yester
!if afternoon, the proposal envisions concentrat
~ federal ~orts in the workplace through more 

and benefits· to the undocumented that was the 
strategy behind California's Proposition 187, ac
cording to administration officials. . '.' ':" 

At the core of the proposal, the officials said, is a 
spending initiative. to clean up and modernize. data 

appea 'S 
area 0 ~cooneration with

'J T 
Renu.bli.cans .. in.... Conln.ess~" 

T ~. 

bases maintained by the Immigration and Natural
ization Service and the Social Security Administra

. tion. Both agencies have admitted that their com
puterized files are incomplete and outdated. . 

Correcting those deficiencies is generally con-' 
sidered innocuous and worthy for its own Sake. 
But proposals to create a new registry of ap-'
Proved workers and then require employers to 
check every new job applicant against it have 
been embroiled iri controversyfor.~for ex-. 
ample, the:Commission on ImJnjgi'atioD. Reform}' 

vative Republicans when it proposed the irruriedi
ate creation of such a registry last October. 
. The proposal tmder consideration at the White 
House takes a gradual approach to this volatile is
sue. Rather than mandate the creation of a workers' 
regist:ry. the proposal suggests holdingoff'adecision 

•On whether to proceed with the registry until sever
.aI years of work have gone into cleaning up the data 
bases, the officials said. 

In the meantime, the proposal suggests extensive .experimentation with enforcement techniques that 
.could be Used in tandem with the registry, the offi
ciaIs said~such as the development of more fraud-
resistant identity doCuments and telephone verifica

.... tion systems for use by employers. 
In the past, key Republican legislators on immi

gration policy have backed measures to create a 
worker-verification system to combat illegal immi
gration. As a result, administration officials said· 
they expect little opposition in principle. Hproposed . 
by the president, the debate in Congress would like-
Iy focus on whether the plan is quick and aggressive 

.enough. The Republicans then would bear the bur.' 
den of arguing they had a more efficient option 3nd 
could pay forit . . .' 

.' Extensive discussions ruive taken place with Jor; 
dan to win her approval of the proposal, and the offi
ciaIs said they now believe she will say it reflects the 
intent of her commission's recommendations. 

. .. ' .. . .,.~:. _. 

\ 
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,get court bearing····· 
FBI. .....,'onFBIbias claims • Mr. Sessions, Mr. Silva said, ivas 
badgered and drummed out of:the . . .-, ','M;,'.':':'.,: ~~"'T' '.;".1l:!:'-:::~~;-::: :.3·:'f(~: ~l 
FBI by the same faction that hasMr. SUva said the three San An- .~ 

By Jacque Crouse 
· _ANTONIOElCPRf~~ , 

SAN ANTCNlO '- A federal 
judge who ruled in 1988 that the 
FBI discriminated against· His
panic agents has ordered a hear
ing next week during which three 
of~e agents say they will present 
evtdence of continued retaliation 
against them for bringing the 
charges. . 

The FBI could be held in con
tempt ifU.S. District Judge Lucius 
D. Bunton III decides it has vio
lated his order. 

Judge Bunton . scheduled the 
1lJesday hearing in El Paso after a 
conference this week with lawyers 
representing both sides in ,the 
limdmark case..' 

J Former FBI Director Willimn 
. Sessions is expected to testify at 
l the hearing in behalf of three His

panic agents aSSigned to San An
: tonio's FBI field office said' An

tonio Silva, the E1 Pa~ lawyer 
representing agents Gil Mireles, 
Art Vela and Bobby Montoya.· 

· Mr. Sessions was chief U.S. dis
trict judge in San Antonio before 

1President Reagan named him FBI
I director. . , . 
i' The San Antonio agents say the 
!. FBI has continued to retaliate 
~gainstthemsinceJudgeBunton's

I Judgment ordering the bureau to 
end discrimination and improve 

, treatment of Hispanic agents. . 
Mr. Sessions and government at' . 

, :=en~uldnot.~ reached for· who was chief u.S.. 
t Judge B1DltDn,'~ed at his distric'·tJ·ud'roe ,on San 
;~ bome, said five agents originally' ~' 
~ claimed they were-.victims of re-.t taliation. He' deteriD.iiled earlier ' 

'thatoneoftheagentsdidnotbave 
a legitimate claim.' 

Another, who will be allowed to 

~ .present .legal arguments during

:. the heanog- next week, was fired 
·for what the FBI termed security 

reasons, Judge B1Dlton said.. 
'. In his 1988 decision, the judge 

agreed with 311 Hispanic agents 
· who said they were discriminated 
against in hiring and promotion . 
practice&: ._ ._ . 

.•. 


. tonio agents have filed se¥el'8l -, 
equal-employment-opportunity , 
complaints within the FBI since 
the lawsuit was settled. 

Because of their complaints, 

Mr. SUva said, the three agents 

have been targeted by Office of 

Professional Responsibility inves

tigations. 


Before the lawsuit, Mr. Silva 
said, the t:hr'ee - now labeled by 
some as "troublemakers" - had: 
spotless service records ~th the 

i 

,I 

,
i 

Former FBI Director 
William Sessions, 

Antonio before taking 
.overthe bureau, is 

e.YnP.,cted to. testiify in 
""1:' ...." 

i,'. behalfof the agents 0 

•________....__ 
....- ",-,"., .... 

discriminated against Hisparlics 
and other agents who do not fit the 
"prototype" set in the FBI while J. 
Edgar Hoover ran the bureau. I 

"This is the Hoover clique that 
forced the director out:' Mr. Silva 
said. "It is not only anti-HispaDic; 
it is anti-anything that does not\fit 
the prototype of a white, Anglo
Saxon, male professional as 'an 
FBI agent." .' . I 

He said that group within the 
FBI views minority agents as "less 
than agents" and has sought to re-

I! 
move them.' . " I 

While some Hispanics have 
been promoted within the bureau, 
Mr. Silva said they are among 
those who have sided against the 
agents who filed the original class
action lawsuit char~g 'discrirhi
nation. \ 

Mr. Silva said an agent cannot 
be promoted while investigations 
by the Office of Professional Re
sponsibility are under way. I 

The investigations, he added, 
have prevented the three agertts 
from being considered for promo
tions fu,which they are••alioel 



'--r' 8uaaemy. ,~:'Dlal 'Uber:ala aI, 
, many members of minority groups view a~, 

, \ symbols of a national commitment to rem
\ '~,;;,';:~ying put rac1sm are under assaUltUSA TODAY' WEDNESDAY. JANUARY.': '1995 . 
, .r" '",,-,t"1loInr away with federal affinnatlve ac"
I' ' THE WALL STREET JOURNAL '''''cIon would be devastating," says Anthony. 
'- -. - t!'" -, Robinson. President of the Minority Busl· 
Budd,-·n-·-g--~ Ba'"c'"l1i fa'S";-wr, ' ness Enterprise Legal Defense and Educ"," 

• I' "", ~_,. 

n. , H tlon Fund In Washington. Predicting fierce 
, liberal opposition to such a push, he warns,

Race, Sex Preferences "You're talking about eliminating a lot of 
the progress we have made for some 
abstract notion of color neutrality."Could Become Target ' With his veto power, President Clinton 
coUld still frustrate any attempt In Con

In Voter Shift to Right II ,. gress to roll back afflnnatlve action - a 
veto that many conservatives would most 
certainly relish turning Into a campaign
Issue in 1996. But the movement Is more 
complicated than a liberal/conservative 

Some in GOP Plan Assault, 
., And California May See Ideological split. Some blacks have longayPat . AI' opposed affinnative action, arguing thatJESSE JACKSON: Plans. to such policies typically dolltlle for the poorA Grass-Roots Initiativestart system rating ~i on whUe caUing into question legitimate mltheir minority hiring. ' - "-~:' , ,norlty achievement. And a growing num·

'A Case'Be£oreSup're''me'Co'urt' ber of Intellectuals are beginning to won-
I'Jackson 

'By PAUL M. BARRm" 
And G. PASCAL ZACHARYto turn up 

Staff Reporters oj THE WALL STRF:F.T JOURNAL 

Racial and gender set-aside programs.pressure one of the Civil-rights movement's most 
concrete - and controversial - achieve
ments, may prove to be a casualty of theSAN DIEGO - The Rev. nation's lurch to the political right. AndJesse Jackson's Rainbow CoaJi.. 
should that assault succeed, some predicttlOD. targetins a lack of minor
It would be only a matter of time before theities among coDege coaches 
larger Issue of workPlace affinnative acand atbletic administrators., , 

, tIon Is engUlfed In a similar backlash. " ' bopes to complete a rating sys
tem of schools by late APril. Introduced more than 20 years ago with 

.the support of Republican President"We must keep applying 
Nixon, preferences now penneate federalpJ'e$UI'e and must apply it 
spending on everything from highwaysschool-by-scbool and mllieu-by

mIUeu," Jackson said Tuesday and military supplies.to computer and 
after a two-bour meeting with ,janitorial services. Federal agencies act., 
NCAA omcials. Ing under racial mandates disburse, more 

"Those schools that are fair than $13 bUlion a year to thousands, of, 
should have the inside track on ' mosUy small minOrlty~wned businesses 

.emplOying hundreds of thousands.' ,recru1ts. And (for) those that 
are not fair, students should be , But disdain for such preferences also 
discouraged from going." , penneli.tes the political subconscious of a 

His "fairness Jndex" wlll l ,conservative Congress elected to a large 
1rac.k minority bJrlng and ath I ' ;extent on the votes of angry white men. 
lete graduation rates, he said. j : Perhaps unsurprisingly,' some GOP activ-

A recent NCAA study found : Ists In Washington are pushing for legisla· 
!bat. while blacks made up a 'tlon that would eliminate pollc1esfavorlng 
quarter of major coDege ath f . :minority companies seeldng federal con
letes a year ago, they ~ (tracts, whUe RepubJlcan legislators are 
eel for fewer than 8% of aD I, . mUlling a plan to attach riders to inc!lvlc!. 
bead coaches and 10% of .; ,ual bUls to ban racial preferences•. :. 
letic directois. Outside or pre A Broad Front ~_ .. ~". _"
dominantly ,black Institutions. f At the same time, many or the forces
the percentage of both was 4%. . ": that propeUe4 CalifOrnia's ProposItion 187""'We look at these reports," '. to a November victory are at play In an c

said Judith Albino, head or the ·.·etfort by two obscure california academics..NCAA Presidents CommIssion. •to put on the 1996 state ballot an initiative ' "and we say, yes, there's sWl'a , to bar the state and Its contractors frombig job to do.", ' ' parcelingout Jobs, promotions or contracts , 
- Steve WIefIteq' based on race orsex. Beyond that, the U.S. 

,Supreme Court will bear arguments next,~
",'" .week in a reverse1UscrlmInatlon case that 

"some legal experts believe will result Iru 
ruling sharply limiting federal set.asldes 

, '. for minority bUSinesses. ....... .... 

.. 

der Ifcriteria based on pure economic need 
" might better serve minOrities and women 

than preferences based on race and sex. 
,Whatever the case, there Is nothing Mr. 

Clinton or liberal Democrats can do about 
what appears to be the grass-roots 
groundsweU of white opposition to atrinna' 
tlve action, especially among, white 
males." , 

"It really burns your butt," says Randy
Pech, the' man who brought the case 
currently before the Supreme Court. He 
sued the government after his finn lost a 
federal contract to Install highway guard
raUs In Colorado to a Hispanic-run com
pany With a higher bid. "We're a smaU 
family~wned company," he says. "We 
don't discriminate. Why should we be 
punished?" , 
Race and Economics 

The November election sent a phalanx 
, of conservatives to Congress and state· 

houses who feel the way Mr. Pech does. 
And the overwhelming passage of Callfor- . 
nla's Proposition 187 ~so showed deep
seated frustration among white voters over 
an Issue-UJegal Mexican immlgratlon
that, like affinnatlve action, has both 
racial and economic overtones. Now, a 
similar tide may be gatherlng for the 
callfornla Civil, Rights Initiative, which 
would bar state agencies, colleges or con' 
tractors doing business with the state from ' 
giving preferences to any Individual or 
group based on race or sex. 

!'There Is heavy sentiment for It," says
Memn Field,' founder of the California 
Field POU. He thinks It has a 50-50 chance of 
passing even If white women vote against 
It In droves, which he considers unlikely,
The last time, the Field Poll asked about 
affinnatlve action, In 1988, two-thirds of 
female respondents said they opposed 
preferences for women, not to mention 
minorities. Many women who considered 
themselves lDdeperidents or Republicans 
voted for Proposition 187, which bars pub- , 
IIc education or nonemergeney public 
health care for UlegtiI immigrants. 1'hough . 
Its implementation bas been blocked by 
legal appeals, it Is consJdered by some to 
be a litmus test of white feelings about 
racial matters. . . . 

Depending on bow the question is 
PI""~,, '7'1,.... ,,, p""" ~ 11 """""" 1 
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Continued From First Page 
asked, national polls also show a modest 

majority opposing afflnnatlve action. And 

minorities and women generally don't 

have any constitutional guarantees pro

tecting government preferences based on 

rilce or sex. Asuccessful assault on affinn

ative action In California could st;I.lLa 

Civil-rights counterrevoluUon. some sug

gest. "As california goes. so goes the 

nation; they're always In the lead." says 

terry Eastland. a conservative legal ana
lyst. . " ',' 


Such efforts may already be spreading. 
Says Grover Norquist, president ?f Ameri
ciins forTax Refonn. a'conservatlve group 
iiI' Washington: "I think you'll see [anti
f>reference initiatives) on six state ballots 
iri 1996." . 
~ .. Liberals and minority leaders are ' 
(leeply alanned over this backlash. They 
argue that While affirmative action has 
athieved large gains for minorities In 
blue-collar and government jobs. and for 
women in white-collar occupations and 

. 	professional schools. women and minori
ties are still under-represented in many 
~eas, particularly in small businesses and 
managerial poSitions. • ' 
•Horror Stories' 
, '~e say at a given moment of time 
that enough has been done to rectify the 
disadvantages we've admitted to, and 
we're now going to be colorblind?" asks 
Herbert Sandler, chief executive officer of 
Golden West Financial Corp., a backer of 
Democratic politicians whose big thrift 
holding company is headquartered in pre
dominantly black Oakland, Calif. "To this 
day. I hear horror stories of g~~der bias 
and racism. from people I trust. 

Supporters of afflnnative action and 
preferences predict a fierce fight In cali
fornia and across the nation. "We think 
this is the fight for us over the next two 
years. We anticipate we will be reliving 
Prop. 181 With this," says Elizabeth To
IWo. president of california's branch of , 
tlfe National Organization for WQmen. She i 
says some programs are carried out "In- ' 
correctly or unfalriy" and therefore "we 
may have a tough fight" defeating the 
initlaUve in california. But Ms. Toledo 
a:rgues that white women have benefited 
frbm afflnnatlve action more than minor' 
ity women, and that support Is broad, 
~. Moreover, publlc-employee unions may 
represents. hard-to-dislodge bulwark of 
the afflnriatlve-action edIf1~. Covering
everything from teachers to postal workers 
to police. these uniOns either wholeheart· 
edly back preferences for women and 
minoritles or accept them as part of the 
permanent landscape. Any rollback effort 
would be met with stubborn opposition. . 

, 


Quota'Questloir :;';':-:i':-'~i';;;,:.::r. ". 

But support. for' affinnatlve action 
largely 'evaporates among whites when It 
is portrayed as a quota system that penal~. 
Izes well-qualified whites. And fostering':, 
tb,at quota perception Is the aIm ot affinna
I1v~actlon critics, Says John H. Bunzel, a 
research feOow at Stanford's Hoover Insti
t'ijUon: '!The whole argument about at"· 
flnriatlve action today is perceived as One 
In which a quota mentallty,is at wort,"· , 
:.;, Affirmative action wasn't Inltlally In
tl!nded to establish ,quotas. Starting In the 
1960s, courts and administrative orders by 
Presidents Johnson and Nixon pressured
federal agenCies, private companies and 
niimicipallties to give preference to minor' 
iti.es,: and later women, In hlrtng and 
)1romotions to remedy 'past bias, But later 
~Upreme Court decisions allowed compa
nll:!s and universities, as well as public 
~ncies, to favor "protected groups" 
~thout proof of prior discrimination. 

'; Preference programs were adopted 
mainly by large Institutions, such as For
nihe 500 companies, colleges and govern
rrient entities. Critics say that when man
agers were' told that their own pay de
l1ended on meeting afflnnatlve-action 
~ijais, they often took the easiest route by 
using de facto quota systems. ' 
0' Many white males became convinced 

,tlfat quotas were in place. and their out
.rage has grown. Consider Ray Batz. a 
.."hlte 51-year-()ld firefighter in San Fran
c;ijco, where the fire department has been 
uqder court order for more than a decade 
tl> hire more women and minorities. 
.• : Mr. Batt says he doesn't mind minori
tI~ and women receiving an extra boost to 
land a Job - It is subsequent preferential 
treatment that angers him. "Some fire- : 
fighters have been (promotedI four ,; 
Urnes," he asserts. "I don't think anyone' 
ni!eds four legs up. That's madness." , 
.~ Support for preferences has also been i 
t1ndennined by some bureaucratic rules ' 
for detennlning who is eligible for protec
tion. White males of Spanish descent qual~, 
ify as protected Hispanics, but whites '~, 
whose ancestors were from neighboring 
Portugal aren't. The daughter of a wealthy, 
black dentist is eligible for preferences. '1 
qQt the daughter of.an Impoverished white : 
sb,arecropper may not be. 
.:: Such inconsistencies 'have prompted 

some blacks to turn on afflnnative action, 
arguing that equal opporttinitles, not equal, 

. results, are needed. Instead, "we've tried 
tp,cover up [discrimination) with prefer
enCes." says Shelby Steele. who has writ
ten a book criticizing afflnnative action. 
w'liich he says "has bred cynicism in 
people rather than racial good will. It has 
fostered backlash. divisiveness, even plain
o)dracism." . ' 

In 1989, the Supreme Court ruled that 
state and local governments may not set 
~de contracts for minority-()wned ftrms ' 
unless doing so diJ'1actly remedies past 
discrimination that can be proved with 
cpncrete evidence. The ruling effectively
nullified some 200 afflnnative-action pro-' 
grams, although some have been.revised 
and reactivated. 

.-.:=-::~~----~ 

Case Fro~'ColoJido---":' ::-:"'<"""';"", t 
.;: Iri a 1990 decision, the high court ruled •• 


5-i that Congress' shoul4 have greater, ~ 

latitude than stat~ or localities to use ' ~ 

"benign" racial classlfications .. Now. Mr. " 

Pecht the'Colorado contractor, is .asklng

the court to apply the tough constitutional 

standard to federal ractaJ preterences-es

srntially, greatly naiTowlllg I11e effect of 

tile 1990 ruling. ,_l'"+,~)~j~',, .. 'ii 


.. His case is typical of hOW Ylsceral the 

issue has become. His contracting concern 

submitted_ tbe..low _.Qld on a ~aU 


project-$l02,OOO-but the prtme road con~ 


tractor gave the business to a Hispanic

owned finn because the U.S. Transporta; 

lion Department offered a financial incen

tive for hiring "disadvantaged" subcon~ 

tractors (minorities are presumed to be'
I disadvantaged under federallawl. ' 

"We can't afford to lose this kind of' 
/ business," says Mr. Pech, whose Colorado 
, Springs finn employs 10 to 25 people,

i depending on the season, and whose reve
: nue last year was about $2.3 million. 


Mr. Pech's timing may be fortuitous to' 

his views, Four of the five members of the 

1990 majority have since left the court; all 

!9ur dissenters. are stiO there, and JuStice· 


Clarence Thomas is an almost certain vote 
against afflnnative action. . 

Meanwhile, some Republicans in and, 

out of Congress are bent on capitalizing on 

the controversy. With encouragement 


. from GOP lawmakers, fonner Reagan· 
i 	administration lawyers are drafting legis· 


latIon to eliminate policies favoring minor- ; 

ity-owned companies seeking federal con· 

tracts•. U such a bill succeeds. it would· 

present a dilemma for President Clinton. 


"A Clinton veto would set up racial ' 
quotas and set·asides as a major issue for 


, 1996," says Clint Bolick, the lawyer leading 

: the drafting of the bill. Sen. Phil Gramm of 

• Texas, 'a likely GOP presidential con- ' 

tender, is expected to make ppposition to 
racial. preferences a major': part of his 
campaign. "U Gramm makes It a cam·:· 
paign issue, it's going to be a-tidal wave," i 
Mr. Bolick says. '~ . 

Mr. Bolick's group is also preparing a., 
menu of more modest propor,ais, such as, 
attaching "riders~' to spend!ng bills that. 
bar agencies from using taxvayer money, 
to favor one race over another. One likely 
target: Federal Communicati.ons C;ommls- , 
slon programs that help mmoritles and', 
women acquire licenses for broadcasting 
and telecommunications services. . 

Prominent GOP theoretician William 
Kristol,says that another approach being 
reviewed is holding a series of publicized 
hearings on Small Business Adminlstra· .~, • -I"J 
Uon programs that funnei federkl con- Ur1--' ., 
tracts to minorities. Such programs "are I 

great candidates for show triais:' Mr. 'l.'" ).,
Kristol says, "followed by executions." • <I 

But as with property-tax revolts and 

.... 
., 
~ 
'fJ 



1&3 BlHllit .6w(/uiv 
term-limit campaigns, California voters 
might start the tidal wave themselves. The 
ballot initiative was conceived by Glynn 
Custred. a 55-year-old anthropology pro
fessorat the California State University at 
Hayward, and by 48-year-old Tom Wood, 
executive director of the California Associ
ation of Scholars, a conservative group of 
professors. But both fret [hat if the meas
ure is hijacked by the right, it could do 
more damage than good. 

"Unless you keep this on the highest 
moral plane. you can Slip into something 
that would polarize (society] even more 
than the divisiveness and hate that pro
grams are creating," Mr. Custred says., ;. 

While the initiative doesn't endorse it, 
Mr. Wood says he favors some alternative 
.	to affirmation action based solely on need - \ 
and ignoring sex and race - at least for 
entry-level jobS and college admissions, .• 
Preferences baSed on race and sex, he 

says, are just counterproductive. 
Even some minorities agree. "Affirma

tive action's day has come and gone," says· 
Mr. Steele, the author. "Everything seems 

. to point to that." . . 

..- By FnlcI MIrtz, AP . 
INITIATIVE AUTHORS: Professor Glynn Cus1red. left. and 
scholar Thomas Wood are the driving force behind the 
movement ID ~ California affinriative action.Iaws. 

COVER STORy···· .. 

Affirmative 
··actionneXt 
ta,getin Calif~ 


By Kevin JohDsoll .Critic calls . USATO~AY .,' 
.,preferential 

., califonda, scene of 8 poUti

treatment' for cal rumble. over passage of the 


Wegallm.Jnisrantlaw ProposI

minorities, Uon 187,Is bradn,g for an even 


blger aftershock. . 
women 'vile . In aSlate that IoDg baS beim 

a springboard for national 
and corrosive' movemen1B. a drive to dJI. 

mantle afIrmatlve acdoD is 


: - roWng toward the 1996 ballot. 

At Issue: the cautomla avo RIghts Initiative, wblch alms 


to overblm programs that give minorities and women pref

erence for college admission. jobs, promodoos and iPver. 

meat CODb'8dI. .. . . 
. "I BeDSe a revolution co...says Santa Ana Ia~M0
tola GrImes, who represents Rodney KlD& a man who bas 
become a symbol of radaI temilon ID Los AD8eIes. "I th1nk 
California Is just an iDcllcator of the social CODIict aoIDI OIl 
throughout the coun1ry," . '. ., .. .: - .. 

In fact, the Us. SUpreme Court eo wUl be welgbJns ID 
. OIl atII.nna1ive ~on: Next week. it comlders a case that 

. 	 t • . 

1some tbtnk'COuld Ie8dto ~ ~jor re
versal of the doctrine. . 

And C&l1fornla's p~ Inltia· 
tive - tile subject of an angry pro
test In Los Angeles Tuesday - dear
ly Is volatlle enough to rock the 
USA's rncs populous state to Its cui· 
tural and polltlcal foundations. 

The state's 1atest revolution, Uke 
some of Its previOUS ones. mbeIng 
plotted from a makesbltt headquar
ters In Berkeley, Ihls time by a local 
scholar and a CsUfomla State Uni
versity professor who belleve dr
mative actton guIdelines granting 
preference to minorities and women 
promote reverse dlscrlmlnatlon. .. 

To Its CCMluthors Thomas Wood 
and Glynn Custred, tbe lDJtiative Is 
nothing more than a return to tile ba
sic doctrtne of tile Ovil Rights Act of 
1964. wblch, Wood says, contradicts 
any notion that one group MOuld get 

. preference over another, 

, To tbe protesters who gathered 

, Tuesday to fight It, and to people Uke 


tbe Rev. Zedar E. Broadous, It Is a 
"call to battle." 

Not only are tbe Jigb.ts of minor· 
itles threatened, says Broadous, pres
Ident of the San Fernando Valley 
NAAO', but tile specter of the lDJtia· 

• . tlve further erodes CsUfornla's repu· 
tation as a tolerant place for African
Amer1CBDS, BIspanlcs, women and 
other groups to llve and work. 

Gov. Pete WUson, whose succest
tul re-election bid rode heavily onhis 
support of Prop, 187 - wblch denies 
mast state services to lllegal.1mml
grants - made a dramatic entrance 
Into the fray when he recently an
nounced his support for ellmlnatlng 
preference programs. . 

Altbough Wilson dldn' specUlcally 
endorse the lDJtiatlve, he was labeled 
by tile Rev. Jesse Jackson as a "so
pblstic:ated version of Lester Mad
dox" - tile segregationist ex.(;eor
gla governor - for his stand. 

Says Broadous: "It looks Uke wblte 
folks are doIng the best they can to 
keep control of the state when It Is 

· clear that we Uve In a time when mi
· norities are rlslng to power," . 

Although the campaign has 
touched sensitive polltical and cui· 
tural nerves inside and outside Call
fomla. backers of the measure have 
escaped belng labeled as extremlsts 
- so far - and are largely seen as 

· activists who sense the publlc's call 
for amrmatIve action reform. 

"Gov. Wilson Is known for grab
bIng on toa tra1n when It Is rollJng 
down tbe right track,Of says state As
semblyman Bemie R1chter, a north
ern CsUfornla Republlcan whO Is 
bacld.ng legislation to abolish state aft 
Irmatlve .action programs.

".Amrmative action bas become a 
vile and corrosive system that threat
ens to blow us asunder," tbe legisla
torsays. "There are a lot of good pe0
ple out there being denied 
promotloDS on tbe Job. not becausr 
.tIley are not quaUled, but becaus 

• 
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Affirmative action"a ticking time bomb' 

II \ 11···1 r--CaJjf--.-.-":"vo-~-ers-'-'m-ea-'-m-b-us-in-es-s--' 

cantomia 10Yl'IS to vote. . 

~'. . Residents bave taken concernS 


.1 
; 

, 
f,.' 

t 

about such thing; as AIDS policy 
and Engllsb as an omcial Jan. 
guage to the ballot box In hopes of 
affecting change when their elect
ed representatives couldn't or 
wouldn't do, it for them. ' 

Between 1981 and 1990, caJj.. 
fomia placed more citizen.inltlat
ed propcsitions on the ballot - 58 
- than any of the 24 statE'S tbat 
allow initiative voting. a study by 
the Public Aftairs Researdl Insti
tute of New Jersey found. During 
tbat time, it also passed more pro
posals - 27' - than any other. 

The trend shows no sign of 
abating In the 1990s.1 Last year, cantomians over
whelmingly passed the anti-ill~ 
lmrnigrant Proposition 187 and a 
new movement toward abolishing 
aflirmative action programs is 
gathering steam. 

The state sealed I1s reputation 
for dtlzen-lnitiated measures In 

they are the wrong etbDIdty or gen
der.... People know Ifs going on and 
we want it stopped." 

That, In the nutshell, Is the 8f8U
· ment behind the voter drtve. 

Wood, who needs 615,000 signa
tures to get his initiatiVe on the ballot 

· - not tbat dlJllcult by Ca1lfornia 
· standards - says his move bas been 
• misunderstood In some quarters as 

an attempt to wipe out dvU I1gbts 
legIsJatlon altogether. 

· "The pa.Rge of (the initiative) 
will not oVerturn any of the positive 
aspects of dvU I1gbts laws," he says. 

, "Wbat we're against is giving prefer
ential treatment" ' 

: Nor, Thomas says. Is the initiative 
seeking to restrtd access to employ· 
ment or education, a critical plat
form In early dvU I1gbts leglsJation. 

"This Is not an ~ against pea
,pie," he says. , , ' 
, . What dOE'S the initiative say? 

The gist of It says that Ca1lfornia 
cannot use "race, sex, color, etbDIc
tty or national origin as a criterion 

· for either dIscrl.IriInating aga1nst, or 
granting preferential treatment to, 
any ·lndivldual or group" for state 
Jobs, education or contracts. . 
· But Jackson, whose RaInboW C0
alition Is b~' strategy sessions 
against the proposal this week, 

. doesn' see either the measure or Its 
authors so benignly. 

"There were plenty of Pb.Ds sup
porting apartheid In South Afrtca," 
he says. 
. Cbarles Geshektet, Afrtcan hJsto. 

· ry professor at Ca1lfornla State Um. 
· verslty, ChIco, and supporter or Rich· 
· ter's proposed state legislation, says 
, the entire movement represents a 
~ key change In the publ1c discwlslon. 

"It UC!ed tn hP MlItll'A1 !lIllrltf,. tn 

1978 when voters marched to the 
polls with anti4aX crusader How
ard Jarvis to pass the landmark 
Proposition 13. 

Approved by an overwhelming 
majority, the initiative rolled 
back property taxes by 57% in 
CalIfomia and focused national 
attention on the movement like 
few other political issues. 

"It changed the way we do busl
ness in this state," says Shirley 
Washington, a spokeswoman for 
the Ca1lfornia secretary of State. 

A statewide ballot requires the 
signatures of 384,974 registered. 
voters for an lnitiadve tbat would 
enact a new law; 615,958 for 
amendments to existing law. 

The signatures must be gath
ered in 150 days and validated 
within 131 days of an election. 

Although it takes some energy 
to gather the signatures, "it only 
costs $200," says Washington. 
"There isn't tbat much to lose." 

. - Kevin JoJmson 

say these thIng;," Geshekter says, 
"but times bave changed. ••• The 
country seems to be shaking with 
this. I sense the wbole concept of ra
ctaI or gender preference is so un
popular that Ifs become a ticking 
time bomb." 

Broadous and Jackson, however, 
see DO compromise In the nearly 
Identical propc8lls offered up by 
Richter's legislation and Wood and 
CUstred's initiative. 

"It will take time for minorities 
and women to Ind themselVE'S on 
equal footing In the workplace and In 
the classroom." Broadous says. "and 
tbat time bas not come." 

Adds Jackson: "This is yet another 
effort to roU back the process of In
cluslon." 

Political analysts already are sug. . 
gestIng It could be the dellnlng Iswe 
of a presldential election year In·a 
state c:rudaI for both parties. 

"This could drtve a wedge I1gbt 
through the Democratic Party 
wbose traditional constituency bas 
·been wo~ labor and minorities." 
says Sherry Bebltcb..Jeffe of the 
Claremont Graduate School's Center 
for Politics and Economics. "It could 
force (Democrats) to choose among 
constituendes. " . 

Uke It or not, Bebitcb-Je1fe says. 
the anti-atrirmative actioD move
ment, coming after Prop. 187, will 
add to perception of Ca1lfornla. 

"The . myth of cantornia as the 
'Golden State' Is dead," she says. 
"There Is a mean-splrltedness linger
log out there. ••• We are still socIa1ly 
tolerant. but we bave become more 
economically conservative, very 
skeptical of government and not will
log to spend money.on anybody else 
hilt I'll_tv- " 

, 
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BY TONY MAURO 

It's the End ofAffirmative Action~aybe. 

The affinnative-action case of Adarand Conslnldors v. Peita, No. 93-1841, 

set for argument Jan. 17, could be the civil-rights case of the decade---or much, 
ado about very little. 

The case pits Adarand Constructors, a white-owned highway-construction 
finn from Colorado, against the Clinton administration. which is defending a 
rac:e-conscious highway-funding program that Adarand claims cost it a contract. 

But rarely have opposing sides in acase cast the issues in such different terms. 
.On one side will be William Perry Pendley, president and chief legal officer of 

die conservative Mountain States Legal Foundation, with an in-your-face argu
ment on behalf of Adarand that the program at issue is race-c:onscious. As such, 

. he will argue, the program is subject to strict 
scrutiny. and fails under that standard. 

On the other side, in something of a defen
sive crouch, will be Solicitor General Drew 
Days III, arguing that the progrsm is not what it 
appears to be, is not primarily rac:e-c:onscious. 
and isn't much worth fussing over. 

The focus of the progrsm, Days insists, is 
helping "disadvantaged" contractors regard
less of race. The fact that minority-owned 
businesses are automatically regarded as dis
advantaged, he says, is nonetheless a "rebut
table presumption" that Adarand never tried to 
rebut. . 

Days and other groups-notably. including 
the NAACP Legal Defense Fund-even go so 
far as to argue that Adarand does not have 
standing because the company cannot prove 

. Wi P P ell that the program caused it injury.
W am erry en ey "The Court could uphold this progam and it 

wouldn't have much impact," says Stephen Ralston, senior staff attorney at the. 
LDF. "It's not a set-aside progrsm, it's not like Fullilove." He is referring, of 
course, to the minority set-aside public-worts program challenged and upheld in 
1980 in Fullilove v. Klutzniclc. 448 U.S. 448. 

The fact that Days and the amicus groups on his side are trying so hard to por
tray the contracting program as something less than meets the eye-end less than 
Fullilove-probably reflects their concern over the Court's decision to take the 
case in the first place. . 

Looming over the civil-rights community is the arithmetic of the Supreme 
Court's last affirmative-action ruling, Metro Broadcasting v. FCC, 491 U.S. 
5041, Justice William Brennan Jr.'s final ruling. decided June 21. 1990. Of the 
five justices in the majority, only John Paul Stevens remains on the Court. 

Dissenters Sandra Day O·Connor. Anthony Kennedy. Antonin Scalia. and 
William Rehnquist, have been joined on the right by Clarence Thomas at the 
very least. Other newcomers, David Souter. Ruth Ginsburg. and Stephen 
Breya-, mayor may not all join Stevens on the side of affirmative action, but 
even if all of them do. thev add un to oolv four. 

So when the Coun grsnted cert in Adarand. the unspoken message seemed 
clear to some. 

"I doubt this will be the end of affirmative action, but if they were going to 
uphold Fullilove and Metro Broadcasting. it seems like they would not have 
taken the case," says Todd Welch, senior attorney at Mountain States. "There 
has not been another time in history when there has been such a significant shift 
in ideology on the Court. .. . 

That is why. Welch says. the government has undertaken what he calls a 
·'last-gasp effort" to portray the highway program challenged in Adarmulas un
like either Fullilove or Metro. 

Days may be the best person for the job. It was he who argued the Fullilove 
case on behalf of the Caner administration when he headed the Civil Rights Di
vision of the Justice Depanment. 

The effort will be futile, says Welch. because 
"there is no questiol1 this is a race-based or 
race-conscious progrsm. "Though the progrsm 
is framed in terms of benefiting disadvantaged 
businesses, "the government has presented no 
evidence that any white-owned companies are 
disadvantaged ... 

Welch notes that many of the amicus curiae 
groups on the government's side are business 
groups representing minorities. 

"There isn't any United Association of Dis
advantaged Businesses in there," Welch says. 

On the Adarand side. several of the other 
conservative foundations are represented: At
lantic Legal Foundation. Pacific Legal Founda
tion, Washington Legal Foundation, and a 
chapter of the Federalist Society for good 
meas~re.. Welch. says there. was little. if any, Drew Da III 
coordmatlOD between the groups. Y· 

Civil-rights groups are trying not to think about what will happen if the high
way program is struck down as a minority set-aside. 

"It's hard to see how any program that even thinks about race could survive if 
that happens." says LDF's Ralston. 

Docket noles: Robert McDuff of Jackson, Miss.• had little time to prepare for 
his argument Jan. 10 in Swint v. Cluunbers County Commission. He was busy 
representing Jesse DeWayne Jacobs, the Texas death-row inmate who was exe
cuted after two eleventh-hour appeals were rejected by the Supreme Court last 
week.... Three assistants to the solicitor general. all former Court clerks, make 
their Supreme Court argument debuts this session: Paul Wolfson. Richard Bress, 
and Paul Engelmayer.•.. On Monday, Jan. 9. Deputy Solicitor General law
rence Wallace steps to the podium for his l28th oral argument, surpassing the 
late ErWin Griswold's record of 121, and homing in on John W. Davis' 2Oth
century record ofarguing 140 cases before the Supreme Court. 

The Court's January calendar follows: 
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employment-to-population ratio remained. un
changed in December at 58.7 p cent. 

Seasonally adjusted unempl yment on a national 
basis decreased by 8,000 t 1,356,000, a smaller 
decrease than the 50,000 . November, 14,000 in 
October and 29,000 in eptember. With the De
cember decrease, the mber of unemployed was 
212,000 lower than in ecember 1993: 

The unemployme rate decreased in the follow
ing provinces in De ember: British Columbia, down 
0.6 percentage po' t to 8.4 percent; Saskatchewan, 
down 0.4 to 6.1 ercent; Ontario, down 0.3 to 8.4 
percent; Nova Scotia, down 0.3 to 12.3 percent; 
Prince Edwa f:l Island, down 0.3 to 15'.0 percent; 
Newfoundl d, down 0.3 to 20.7 percent; New 
Brunswick down 0.2 to 11.6 percent; and Manito
ba, down .2 to 7.9 percent. 

The employment rate increased in December 
in Que ec, up 0.7 percentage point to 12.1 percent, 
and in Alberta, up 0.2 to 7.6 percent. 

Federal Employees 

15,000 FEDERAL EMPLOYEES ACCEPTED 
BUYOUTS DURING FIRST SIX-MONTHS 

At least 15,090 civilian federal employees took 
advantage of voluntary separation incentive pay
ments or "buyouts" during the first six months they 
were offered by nondefense government agencies, 
the Office of Personnel Management reported Jan. 
5. 

The OPM report, which was sent to Congress, 
covered the period from March 30, 1994, the effec
tive date of the law authorizing the buyouts-the 
Federal Workforce Restructuring Act-through 
Sept. 30, 1994. The law authorized federal d,epart
ments and agencies to offer a buyout payment of up 
to $25,000 to employees who voluntarily retired, 
resigned, or took an early retirement (61 DLR A-5, 
3/31/94). 

OPM reported that 33 nondefense agencies re
ported using buyouts in fiscal 1994; 15 federal 
agencies did not offer buyouts. 

Breakdown Of Data 

According to OPM, 50 percent of federal civilian 
employees who received buyouts took regular re
tirement; 42.4 percent took early retirement; and 
7.6 percent resigned. The average age of an em
ployee taking regular optional retirement with a 
buyout was 59.9 years, OPM said, while those 
retiring early with a buyout averaged 54.1 years 
and those resigning with a buyout averaged 41.6 
years of age. 

The average grade of an employee taking regular 
optional retirement with a buyout was GS-11.6, 

OPM said, while those retiring early wi.th a buyout 
had an average grade of GS-lI.1 and\ those who 
resigned and took a buyout had an averalge of grade 
of GS-9. The average amount of the incentive 
payment for regular optional' retirement was 
$24,436, according to OPM, while it w~s $24,861 
for early retirements and $13,691 for re~ignations. 

Males received 62.9 percent of the b~yout pay
ments; they represent 57.6 percent of the federal 
workforce. Females received 37.1 percent of the 
buyout payments. OPM said this is based on sample 
data. covering 10,438 incentive payments.IAlso, mi
norities received 24.2 percent of the buyouts; they 
represent 27.7 percent of the federal workfotce. Non
minorities received 75.8 percent of the buyo~ts. 

Department of Defense agencies, which have had 
special statutory authority to offer' buyoJts since 
1993, paid 21,837 buyouts in fiscal 1994, atcording 
to OPM. \ 

\ 
I 

. Congress I 
I 

GOP RULES CHANGES MAY LEAD \ 
TO COMMITTEE JURISDICTIONAL FIGHTS \ 

• I 
The new Rep'ubllcan-controlled Congres~ may 

become embroiled in "massive jurisdictional fights" 
as a result of rules changes pushed by the R~publi
can party, former congressional staff member\Phyl
lis Borzi said Jan. 5. \ 

It is unclear whether any jurisdictional changes 
passed by Congress last year will be relevant ilp the 
104th Congress, said Borzi, who recently vacated 
the position she held for 16 years as majprity 
pension and employee benefits counsel to the House 
Education and Labor Committee's Subcommittee 
on Labor-Management Relations. The Republican 
majority has since renamed the panels as the Com
mittee on Economic and Educational Opportuni'ties 
and the Subcommittee on Employer-Employee 
Relations. \ 

This means that the congressional committees 
will begin business still "duking it out" over jutis
dictional issues, Borzi said at a meeting sponsored 
by the Baltimore chapter of WEB Jnc., a network 
of benefits professionals. In particular, she not~d 
that Republicans have pushed through a rule in the 
House that prohibits legislation from being referr~d 
to more than one committee. . \ 

Under the new rule, when the primary-House 
committee finishes with a bill, a secondary commit
tee with a jurisdictional interest may have a say, 
Borzi said. Previously, committees in the' House 
could have joint or concurrent jurisdiction ove~ 
legislation. '. I 

A similar rule that operates in the Senate has\ 
caused some problems, Borzi remarked. For exam-I 
pIe, the Clinton administration's health care initia- \ 

I 
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tive was never introduced in its complete, original 
form in the Senate because of jurisdictional fights 
over which committee was primary, resulting in a 
proliferation of different bills. 

"I will be very interested in seeing how this plays 
out" in the House, Borzi said, noting that the 
change could have potentially positive or negative 
implications. However, with the emphasis now be
ing placed on the primary committee, she predicted 
"massive jurisdictional fights" even before a bill is 
introduced. 

Borzi also noted that the Senate Labor Commit
tee, chaired by Sen. Nancy Landon Kassebaum (R
Kan), will no longer have a labor subcommittee, so 
all issues relating to the Employee Retirement 
Income Security Act will be handled at the full 
committee level. 

Agenda For First 100 Days 

for the first 100 days, the 104th Congress is 
expected to consider legislation related to the Re
publican Contract With America, Borzisaid. After 
lhat, Congress will probably turn its attention to 
incremental health care reform, she said. 

Borzi, who worked with the Clinton administra
tion on its universal health care initiative, said 
there are no incremental health insurance reforms 
that alone will resolve the nation's health care 
problems. States that have adopted incremental 
reforms have found that the cost of insurance for 
small firms increases as does the number of unin
sured individuals, she said. 

Borzi said congressional consideration of insur
ance reforms will raise the issue of ERISA waivers 
for states that want to enact their own health care 
reform measures. ER ISA pre-empts all state laws 
as they relate to employee benefit plans. 

This issue will present a political conundrum for 
the Republican party, Borzi predicted, because the 
business community does not favor ERISA waivers 
for states. At the same time, Congress will exper
ience pressure from the stales-including states 
with newly elected Republican governors-to help 
relieve them of the rising cost of uncompensated 
care through ERISA waivers, she said. 

In other areas, Borzi said Congress is likely to 
extend the 25 percent health care deduction for the 
self-employed, expand eligibility for individual re
tirement accounts, and make cuts in the Medicare 
and Medicaid programs. 

Congressional Revenue Search 

As the new Congress searches for revenue to pay 
for its proposals, the tax-favored status of employee 
benefit plans will once again become a target, Borzi 
predicted. "It's hard to imagine there would be a 

major tax bill without the benefits community tak
ing a hit," she said. 

Commenting on past accomplishments, Borzi 
said the most significant employee benefits legisla
tion passed by Congress last year was the Retire
ment Protection Act, signed by President Clinton 
Dec. 8 as part of the Uruguay Round of the 
General Agreement On Tariffs and Trade (235 
DLR A-6, 12/9/94). The pension reforms, which 
require accelerated funding for underfunded pen
sion plans, were strongly pursued by Clinton ad
ministration officials who worked with other 
federal agencies and the private sector to fashion a 
compromise. The reforms wound up being "more 
politically acceptable ... than anything that had 
been proposed earlier," she said. 

The most controversial provision included in the 
pension reforms involves changes in how to calcu
late a lump-sum retirement benefi t, Borzi said. 
According to benefit consultants William M. Mer
cer Inc., use of the new interest rate mandated by 
GATT will cut the value of lump-sum distribu
tions-especially for younger employees and for 
smaller distributions. The Internal Revenue Service 
just released the new mortality table to be used in 
calculating lump sums, she noted (2 DLR A-14, 
1/4/95). 

Pensions 

PBGC REQUESTS OMB APPROVAL 
FOR CUSTOMER MAIL SURVEY P OJECT 

The Pension Benefit Guara y Corp. has asked 
the Office of Management an Budget to approve a 
new collection of informal' n that would allow 
PBGC to conduct customer ail surveys. The agen
cy request was published n the Federal Register 
Dec. 29 (59 fR 67354). 

The survey, which w Id be authorized by OMB 
under the Paperwork eduction Act, would help 
PBGC assess its effi ctiveness at serving pension 
plan participants an beneficiaries. 

PBGC earlier s ght and received OMB approv
al for a focus gro p meeting and used the customer 
data collected to formulate the mail survey 
questions. 

On Dec. 2 , PBGC also requested an ex.tension 
of approval y OM B to continue collecting infor
mation th is vital to its pension insurance pro
gram. Th agency asked OMB to extend approval 
for a co ection of information regarding reporting 
require ents for terminated multiemployer pension 
plans vered by the Employee Retirement Income 
Secur' y Act (59 fR 67352); 

U er ERISA, a multiemployer plan that. has 
ler mated either by plan amendment or by mass 
withdrawal must file a notice of termination with 
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Immigration 

Fourth Circuit Revives Title VII Claim 
Even-Though-Applicant Lacked-Green-Card 

Bya divided vote, the U.S. Court of Appeals for the 
Fourth Circuit has reinstated the employment dis· 
crimination claim of a Nigerian national whose au
thorization to work in the United States had expired. 
The court held that the requirements of the 1986 
Immigration Reform and Control Act do not super
sede the requirements of Title VII of the 1964 Civil 
Rights Act (Egbuna v. Time-Life Libraries Inc., CA 
4, No. 95-2547, 9/13/96). 

Work eligibility under mCA is not a factor required 
in an employee's prima facie case under Title VII, the 
court said. mCA makes it illegal to knowingly employ 
an unauthorized alien.' According to the court, the 
employee's status as an undocumented worker can be 
raised as a legitimate reason rebutting the plaintiff's_ 
case or at the remedies stage. 

A dissenting judge urged that the majority position 
is pointless because an alien without a green card is 
not qualified for employment. "I do not think that, 
merely because he is an alien, the immigration laws 
should be 'held stIbjectio Title -VII;" said Judge Donald 
Russell. ' 

ObioraEgbuna worked for Time-Life Libraries 
from June 1989 until April 1993, when he voluntarily 
resigned his job. He sought re-employment some two 
months later, but his authorization to work had ex-

NEWS 


pired during his initial period of employment. :rime
,Life offered to rehire him, but later withdre:w the' ' 
offer, citing Egbuna's supposed mishandling during he 
earlier tenure of a subordinate's complaint of sexual 
harassment against a co-worker. ,- I 

Egburia filed suit-alleging-that-Time-Life-refu~d-to 
rehire him because of his cooperation with enforce
ment proceedings relating to the employee's ~exual 
harassment complaint. Egbuna apparently cOJ;'robo
rated some of the employee's charges against the co
worker. I 

In seeking the protections of Title VII" Egbuna 
relied on provisions barring discrimination against a 
job applicant "because he has opposed any practice" 
declared illegal by the legislation, or "because ~e has 
mad~ a charge, testified, assisted, or participated in 
~ny m~,nner in an investigation, proceedi;ng" or [hear
mg.... 

Time-Life argued that Egbuna's claim must be cut 
off at the summary judgment stage because he could 
not be lawfully hired at a time when he lacked a valid 
green card. 

EEOC Arguments Endorsed 

Writing for the Fourth Circuit, Judge sam J. Ervin 
endorsed friend-of-the-court arguments presented by 
the EquarEmptoyment Opportunity Commissio~. Un· 
der th~ EEOC's approach, work authorization is not 
part of the prima facie case stage, but the em~loyer 

'-may-corne-forward with undocumented status at the 
second stage-as a nondiscriminatory motivation for 
its conduct. The applicant or employee would thEm be 
free to argue that this justification was a pretext for 
discrimination. I 

Ervin agreed that a proof scheme that would permit 
undocumented status to cut off a claim at the opening' 
stage would insulate an employer based on informa
tion on which it did not rely. He found that unde~ such 
,a theory, Time-Life would be shielded from possible 
Title VII liability even if it did not know at the time 
that the 'employee was undocumented. , 

Noting that other courts have interpreted the Fair 
, Labor Standards Act and the National Labor Relations 

Act in similar ways; Ervin compared undocumented 
status to after-acquired evidence as an atten;.,pted 

, justification for a firing. It would be in~ppropriate, he 
said, for Time-Life to escape all liability for its possi· 
tile Title VII violation because of Egbuna's unitocu· 

'mented status. ' ! ' 
, The court found that enforcement' of the federal 

-..Ja.bor_.laws~V~'~.8='possible=economiC'incentive:.,to 

hiring illegal-workers and is therefore consistent 
with 

congressional intent expressed in IRCA. 


Judge David C. Norton joined in the opinion. 

(Text of the decision appea:rs in Section E.). , 
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DECISION OF FOURTH CIRCUIT IN EGBUNA v. TIME-LIFE LIBRARIES 


UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 


. No. 95-2547 


DBIORA E. EGBUNA, 
Plaintiff-Appellant. 

v. 

TIME-LIFE LIBRARIES, INCORPORATED, 


Defendant-Appellee. 
, EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, 

Amic-us Curiae. 

'Appeal from the United States District Court 
. for the Eastern District of Virginia, at AleKandrio. 

Albert V. Bryan, Jr., Senior Di5trid Judge. 
. (CA.95·197)' 

Argued: May 8,1996 

Decided: September 13, 1996 

Before RUSSELL and ERVIN, Circuit Judges, and NOR· 
TON, United States District Judge for the District of South 
Carolina, sitting by designation. 
Reversed and remanded by published opinion. Judge Ervin 

wrote the majority opinion, in which Judge Norton joined. 
Judge Russell wrote a, dissenting opinion. 

COUNSEL 

f 
L ARGUED: John· P. Rucin,WEISSBR{)DT, RACIN &. 

_MIELKE,:':':"W.ashingtOn, _D.C, for Appellant. Samuel Alan.. 
Marcosson;' Office of General Counsel. EQUAL EMPLOY
MENT OPPORTUNITY. COMMISSION, Washington, 
D.C., for Amicus Curiae. Donald R. livingston, AKIN, 
GUMP.STRAUSS,.HAUER& FELD, L.L.P .• 

Washington. D'.C.• for Appellee. ON BRIEF: Nina J. Gins
berg. DIMURO, GINSBERG & LIEBERMAN. P.C., Alex
andria. Virginia. ror Appellant. C. Gregory Stewan. General 
Counsel. Gwendvlyn Young Reams; Associate General Coun
sel. Vincent 1. Blackwood. Assistant General Counsel, Office 
of General Counsel. EQUAL EMPLOYMENT OPPORTU· 
NITY COMMISSION. Washington. D.C., for Amicus Cur
iae. Lawrence D. Levien. Neil J. Welch. Jr., Harry J. F. 
Korrell, AKIN, GUMP. STRAUSS, HAUER & FELD, 
L.L.P., Washington. D.C., for Appellee. . , 

OPINION 

ERVIN. Circuit judge: 
We must decide whether a Title VII plaintitTmust-demon

strate that he is eligible to work in the United States under the 
Immigration Reform and Control Act of 1986 to establish a . 
prima iacie case QI'-employmenLdiscrimination. We find that 
work eiigibility is not pan of the prima facie' case, l!-nd 
therefore reverse the district court's summary judgment. ' 

I. 

Appellant Obiora Egbuna. a Nigerian national. was em· 
ployed by appellee Time-Life libraries ("TLU") from June 
1989 until April 1993. When Egbuna was initially hired. he 

, was authorized by the Immigration and Naturalization Service 
("INS") to work in the United States~ Harrison Jackson, a 
TLL! employee whom Egbuna supervisea. reported to Egbuna 
that he had been sexually harassed by another employee: 
Egbuna cooperated with TLLI's' internal investigation and 
corroborated some of Jackson's allegations. In April 1993. 
Egbuna voluntarily resigned from TLLI. but sought reemploy
ment in June 1993. By this time, Egbuna's authorization to 
work in the United States had expired, and in fact had expired 
before the end ofhis prior employment with TLL!. Although 
the company apparently initially otTered to rehire him. TLL! 
ultimately withdrew this otTer, claiming that Egbuna had not 
followed company policy in reporting Jackson's complaints. 

Egbuna sued TLL!. alleging that the company ~ad refused 
to rehire him because of his participation in enforcement 
proceedings related to Jackson's complaints, in violation of 
Title VII. 42 U.S.C. § 2000e-3(a) (1988). The district court 
required Egbuna to prove that he was qualified for the position 
he sought in order to show that he was a victim of discrimina
tion. Memorandum Opinion. in Joint Appendix at 93-94 (cit
ing McDonnell Douglas Corp. ". Green. 411 U.S. 792 (1973». 
Because Egbuna lacked employment authorization (a "green 
card"), he could not show that he was qualified. the court 
found. Accordingly, the coun granted summary judgment ror 
TLl(. Egbuna timely filed his notice of appeal; Fourth Circuit, 
jur!sdiction thus lies under 28 U.S.c. § 1291. ' 

II. 

Summary judgments are reviewed de novo on appeal. E.g,. 
Higgins v. E.l. Du Pont de Nemours & Co., 863 F.2d 1162, 
1167 (4th Cir. 1988); Felty v. Graves-Humphreys Co., 818 
F.ld 1126, 1127-28 (4th Cir. 1987). ' 

This appeal involves the interaction of two separate federal 
statutes. One is Title VII. which makes it unlawrul to discrimi
nate in employment. 42 U.S.C. § 2000e et seq. The second is 
the Immigration Reform and Control Act of 1986 ("IRCA"). 
which makes it illegal to knowingly employ an unauthorized 
alien. 8 U.S.C.A.§ 1324a(a)(I) (Supp. 1996). We must decide 
whether an undocumented alien-ineligible to work under the, 
IRCA-may bring a Title VII action for failure to hire. This is 
a questiOri of firSt impression in this circuit. . 

Egbuna sued :rLL! under 42 U.S.C. § 2000e-3(a). which 
provides that it is an illegal employment practice to discrimi
nate against an applicant for employment "because he has 
opposed any practice made an. unlawful employment practice 
by this subchapter; or because he has made a charge. testified. 
assisted, or participated in any manner in an investigation. 
proceeding,. or hearing under this subchapter." This court has 
explained ihat the proofscheme set forth in McDonnell Doug
las Corp. v. Green, 411 U.S. 792, '802-04 (1973). applies in § 
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2000e-3 retaliation claims! Ross v. Communications Satellite 
Corp., 759 F.2d 355, 365 (4th Cir. 1985). First, the employee 
must make out a prima facie case of retaliation by showing 
three elements: "I) the employee engaged.in protected activity; 
2) the employer took adverse employment action against the 
employee; and 3) a causal connection existed between the 
protected activity and the adverse action." lId. Once a prima 
facie case is established, the employer may proffer a legiti
mate, nondiscriminatory reason for its action, which rebuts the 
presumption of retaliation. Id. This shifts the burden back to 
the employee, who must show that the employer's reason is 
pretextual. Id. 

TLU concedes that Egbuna engaged in protected activity, 
and that it did not rehire him. Thus, Egbuna has met the first 
two requirements of a prima facie case. TLU argues that the 
only issue at the summary judgment stage was "whether 
Egbuna, who could not have been hired by TLL!, can demon
strate a causal connection between the protected activity and 
TLU's failure to employ him." Id. Egbuna argues that he has 
satisfied the minimal requirements of the prima facie case 
standard, including the third element, by alleging that"the 
Company declined to [re~ire him] based solely upon} his wit
ness status." 

As far as we can determine. only one other court has 
addressed the specific question before us here,l and that court 
held that unauthorized aliens are protected under Title VlI 
despite the provisions o( the IRCA. EEOC v. Tortilleria "La 
Mejor", 758 F. Supp. 585, 593-94 (E.D. Cal. 1991); An 
undocumented-alien employee filed a Title VII sex discrimina
tion claim. Id. at 586. The court found that Title VI I applied 
to undocumented aliens, and noted that the EEOC has always 
so construed the statute. Id. at 589. The court then considered 
whether the enactment of the IRCA altered the scope of Title 
VII's protections, and concluded that "Congress did not intend 
that the (RCA amend or repeal any of the previously legislated 

. protections of the federal labor and employment laws accorded 
to aliens. documented or undocumented. including the protec
tions of Title VII." Id. at 592-94; see a/so EEOC v. Hacienda 
HOld, 881 F.2d 1504, 1517 n.IO & n.11 (9th Cir.1989) 

_{assuming;-withoutdeciding, "that the undocumented workers 
in this case were entitled to the protections of Title VII," but 
noting that the (RCA "may well ... changer ) the mix of 
policy considerations underlying the case law which supports 
our conclusion that undocumented employees may recover 
back pay in a Title VII action"). 

In a Fair Labor Standards Act ("FLSA") case, the Eleventh 
Circuit found that the IRCA did not effect the FLSA's 
application to undocumented aliens, in part based on the 

. principle that"amendments by implication are disfavored." 
. PaleJ v. Quality Inn South, 846 F.2d 700, 704-05 (11th Cir. 

1988), cerr. denied, 489 U.S. 1011 (1989). That court conclud
ed that there. was no policy conflict created by applying both 
statutes: 

Congress enacted the (RCA to reduce illegal immigration 
by eliminating employers' economic incentive to hire undo
,=umented aliens. To achieve this objective the IRCA im
poses an escalating series of sanctions on employers who hire 
such workers. See 8 U.S.C. § 1324a. The FLSA's coverage 
of undocumented workers has a similar effect in· that it 
offsets what is perhaps the most . attractive' feature of such 
workers -their willingness to work for less than the mini
mum wage. If the FLSA did.not cover undocumented aliens. 

·'employers would have an incentive to hire them. Employers 
might find it economically advantageous to hire and under
pay undocumented workers and run the risk of sanCtions 
under th'e IRCA. ' 

... By reducing the incentive to hire suJ workers the 
FLSA's coverage of undocumented aliens helps discourage 
illegal immigration and is thus fully. consistent with the 
objectives of the (RCA. We therefore condudelthat undocu
mented aliens continue to be "employees" co\vered by the 
FLSA. . ' 

Id, at 705. . . 
The crux of TLU's argument rests on its claim, that Egbuna 

was not qualified to work. The company argues t~at Egbuna's 
lack of work authorization rendered him unqualified. resulting 
in an inability to make a prima facje case of retaliatory failure 
to hire; therefore, TLU argues, it need not make1any showing 
of its motive as required by the second stage of the McDonnell 
Doug/as framework. But Egbuna argues that this court 
"should reject[TLU's] effort to shield its other~ise unlawful 
conduct by reference to immigration .law that it knowingly 
violated for a period of fony months." • I 

Both Egbuna and the EEOC, as amicus curiae, argue that 
the trial court should not have made work authoriz'ation part of 
the prima facie case stage, but instead should ~ave a!lowed 
TLU to come forward with Egbuna's undocumented status at 
the second stage of the McDonnell Doug/as paradigm. as the 
non-discriminatory motivation for its action, Thien, Egbuna 
argues, he could at least demonstrate a material iss1ue of fact as 
to whether TLU's proffered justification was prethtual: 

The parties' long employment relationship, most of which 
occurred in violation of the (RCA, [and] the glol,·ing recom
mendation for reemployment from the branch \manager in 
July 1993 urging creation of a virtually unique position for 
appellant [ ] were adequate to put in issue both Iwhether the 
Company would have employed appellant in ~'iolation of 
immigration law in July 1993 and whether in the circum
stances the Company was likely to hold the P9sition open 
pending appellant's receipt of work authorization. 

The EEOC argues that ineligibility to work under the (RCA 
"represents a potential legitimate, noil-discrimina:tory· reason 
for an employment decision"-not a basis for exclusion from 
the protections of Title VII-and "is relevant if the employer 
actually relied on it in making the decision." Thus. work 
authorization-should-properly be considered not at the prima 
facie case stage, but rather at the second stage. "i'f and when 
the employer asserts it as the legitimate, non-disCriminatory 
explanation for the decision." The plaintiff then ha~ the oppor
tunity to show that the emPlo)'er'sexPlanationis\ prctcxtual 
and that its actual motivation was discriminatory. 

The district court's decision endorses a proof scheme that 

allows employers who have discriminated to be protected from 

.their discrimination on .the basis of information on r·hich they 

did not rely. In other words, here TLU really does not claim 

that it failed to rehire Egbuna because of his undpcumented 

status, but it nonetheless is shielded from its possible Title VII 


. violations because Egbuna turned .out to be undocumented .. 
This is contrary to the Supreme Court's decision in ~\kKennon 
v. Nash~'i/Je. Banner Publishing Co" 115 S. Ct. 879 1(1995). in 
which the Court held that, when an employee is fired for an 
illegal reason (there aviolation of the ADEA), aftdr-acquired 
evidence of 'a legitimate basis for termination does root' shiel<r-
the employer for liability under the violated statute. ld, at 881. 

This case involves two separate issues, despite TUU's inter
est in collapsing the two. TLLI may very well ha~e violated 
Title VII; and Obiora Egbuna did not have work authorization 

. at the time he sought to be rehired by TLU. Under the district 
court's ruling, TLU would escape all liability for its possible 
Title VII violation because of Egbuna's undocumented status. 
That would,bejnappropriate. Instead, the parties should pro
ceed'through the McDonnell Doug/as framework. TlU may

I 
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.	assert Egbuna's lack of work authorization as a legitimate 
non-discriminatory basis for its decision, and Egbuna may 
attempt to show that the asserted basis is pretextual. 

III. 

We believe that the legislative effort to fight employment 
discrimination by protecting those who make or support allega
tions of improper conduct is best served by holding that a Title 
"II claimant need not show work authorization as part of the 
prima facie case. This conclusion does· no damage to the 
distinct legislative decision to proscribe the hiring of undocu
mented workers under the ·IRCA; As the Eleventh Circuit 
noted, uniform application of this nation's labor laws removes a' 
possible economic incentive to hiring illegal workers. An appli~ 
cant's lack,of work authorization'remains a relevant consider~ 
ation; it may be proffered by an employer as the legitimate, 
non-discriminatory reasOn for its action, and it may ultimately 
be relevant to the question of remedies should a Title VII 

·violation be established.' . 
We reverse the decision below and· remand the case to the 

district court for further proceedings consistent with. this 
opinion. .. 

REVERSED A.ND REMANDED 

'This is an unusual case in that Egbuna alleges that the. failure to 
hire was retaliatory. Usually, someone who is not hi·red does not have a 
prior relatio?shi.p ':"'ith the employer and the: refusal to hire is alleged to 
h::ye been dlSCr::n:r::ltcry ·r::thcr ..th:::1· rctahator.y. 

; Although-the·Ro.tS-couri expla1ned·that the illegal conduct must-be 
the "but·for" cause of the challenged action in the retaliation context, 
the Civil Rights Act of 1991 amended Title VII to provide that a 
statutory violation has occurred if "race, color. religion, sel, or nation
a! origin was a motivating factor for any employment practice, even 
though other factors also motivated the practice." 42 US.C.§ 
2000e-2(m) (Supp. 1111991). The Civil Rights Act does not specifical· 
Iy address unlawful employment practices as defined by § 2000e-3(a), 
the statute under which Egbuna seeks recovery. . 

'Before 'the enactment of the IRCA, the Supreme Court acknowl
edged that Tit!e VII protects aliens against discrimination. Espino:a v. 
·Farah Mfg. Co., 414 U.S. 86. 95 (1973). In Sure-Tan. Inc. v. NLRB. 
467 U.S. 883 (1984). also decided before the IRCA, the Supreme 
Court held that undocumented aliens are considered "employees" 
within the definition o( the National Labot: Relations Act. Id. at 892 
(1984). The Sure-Tan Court specifically noted that the Immigration 
and Nationality Act ("INA"), which regulated entry into the United 
States. did not make it "unlawful for an employer to hire an alien who 
is present or working in the United States without appropriate authori
zation;" ld . at 892·93. Because the INA did not proscribe the 
relationship between employer and. undocumentedalien employee. 
there was no conflict presented· by applying both the INA and the 
NLRA. Id. at 893. In contrast to' the INA. the IRCA prohibits 
employers (rom hiring employees without green cards. 8 U .S.CA. § 
1324a(a)( I). and requires verification of each potential employee's 
status, id. § 1324a(b). . 

• Under 8 U.S.C.A. § 1324a(a)(2). "[ilt is unlawful for a person or 
other entity, a(ter hiring an alien for employment .... to continue to 
employ the alien in the United States knowing the alien is (or has 
become) an unauthorized alien with respect to such employment." 

'See Sure-Tan. Inc. v. NLRB. 467 U.S. 883, 889, 902-03 (1984) 
(reinstatement and backpay may not be appropriate (or claimants who 
have been deported and therefore are not "available for work"). 
Sure-Tan would .nol necessarily dictate that Egbuna could not be 
reinstated or recover .backpay, ·however, because he received work 
authorization only a short time after TLLI refused to rchire him. 
These factual questions are best left for the district court to consider on 
remand. 	 .. 

RUSSELL, Circuit Judg~.dissenting: 
I respectfull): dissent to the panel's holding to remand this 

cas: so that' the parties may litigate this question Und!!f the 
. McDomte//..Douglas-framework. Under that framework. an 

employee is not to be orde'red employed unless he is qualified 
for the sought-after position. To be qualified, an alien must 
pOssess the requisite employment authorization. Egbuna is an 
alien without a green C"lTd. He therefore does not qualify ror 
employment at Time-Life Libraries. Inc .. and I do not think 
that. merely because he is an alien. the immigration, laws 
should be held subject to Title VII. 

End of Text 

..._.......... -------- ----- -~--
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.GOP Cancels CQrrerence on.Immigration Bill 

House and Senate Democrats Criticize Republican Handling ofControversial Legislation

-
By William Branigin 
.~ Pool SUlrwritft' 

Beset by infighting in GOP ranks 
and mounting !Democratic criticism, 
RePublicans yeSterday sought to break 
a long-running deadlock over revisions 
to 'major immigration legislation that 
paSs~d the House and Senate with 
strtmg bipartis3n support this spring. 

After the continuing disarray 
prompted COl? leaders to abruptly 
postpone the scheduled start of a 
House-Senate conference to reconcile 
two versions of the bill, House Majority 
Leader Richard K. Armey(R-Tex.) 

.. 	 hinted that Republicans might be will
ing to drop acontroversial amendment 
that would allow states to deity free 
public education to newly enrolling ille
gal immigrant students, as long as 
President CJintoo would sign the bill if 
they did. 

-what we want is an inunigration bill 
" 	 that can be signed into law," Anney 

told reporters. "We want to be sure 
that aU the sound and fury regarding 
[the amendment) is not just a stalking 
horse for other provisions" that Clinton 
may oppose. 
. Armey made his remark after ron

gressional Dem0icr3ts blasted Republi
can handling of the legislation, charg
ing that it has been stril!l>ed of 

---~-~----------;pr~oviSions that address some of the 
real problems of illegal immigration 

[ 

and turned into i a partisan camp:ugn 
toot 

Signals of Republican willingness to 
resolve the impasse drew some skepti
cism from lawmakers in both parties 
who suspect ~~ GOP leaders would 
prefer to kill the bill, thereby denying 
. President Ointon another high-profile 
~g ~mony ~t might enhance 
his reelection C3JhpalgTI. 

The .delay "c1~lrrly indic:ates that the. 
Repub~s ~ t g~! thetr act to~e~-
er on an Issue olentical concern, satd 
Sen. ~ M KeM~y (D-Mass.). 
He satd. some R.epubli~s ~t t~ 
have a bill that ~ p~ldent will veto 
and are therefo~e fighting .to preserve 
the controverslal education amend
menl !I . 

. 

grade six would the provision apply, a1
lowing a state to charge tuition for fur-
tiler public school education. 

Democrats said tIlis was still unac
ceptable. They said the estimated 
$5,000 to $6,000 a year tuition would 
be more than il)egal inunigrant families 
could afford. 

A fede.ral req~ement to pr?vid~ 
free public education to illegal umm
&f3;Dt children ~tly costs sta.tes ~ 
esllrn:"ted $4 billion a year~ CaIifonua 
says It spends nearly half that ~ount 

. annually. to e~uc~te an estImated 
380,000 illegal ummgrant students. 

In a news confere~ce ~fo~e t~e 
scheduled start of the ururu~tion bill 
conference, several Dem~tic mem
bers of the conference conuruttee from 

Sen. Alan K. Simpson (R-Wyo.), who· , the House and Senate denounced other 
sponsored the Senate version of the 
bill, seemed to awee, accusing uniden
tified feUow Repllblicans of "contriving 
a way to kill the hill." 

I I·The amendment, sponsored by Rep. 
Elton GaUegly' <R-CaIif.), has been de
nowx:ed by the president as a measure 
that "would r~u1t 'in kicking children 
out of school 31\d onto the streets." 
Ointon said in· August that he would 
veto it bill cont.~ining it. 

The measure's backers say a modi-.. 
fied Version of it. would allow students 
in grades seven through 12 to com
~Iete high_sch~lan{'-childrenin gradcs_system~foLemployers-to-verify-the-immigrants,and-would-toughen-entry----
one through silt to complete elementa
ry school. Only when a child completed 

aspects of the Republican-revised leg
islation that they said had prompted. 
them to oppose the entire package. 

Rep. John Bryant, a conservative 
Texas Democrat who had co-spon-· .. . 
sored the House bill with Rep. Lamar 
S. Smith (R-Tex.), charged that Repub
licans have "destroyed the bipartisan 
consensus" for the original legislation,· 
which was aimed at cracking down on 
illegal immigration by strengthening 
the U.S. Bor:der Patrol, stiffening pen
a1ties for document fraud, denying ben
efits to illegal aliens and developing it 

work eligibility of job applicants. 
"Republicans have totally caved in 

to lobbyists for employers," Bryant 
said. 1'm very disappointed and frank-
Iy contemptuous of what the Republi
cans have done." 

He and KeMedy said a Republican-
drafted conference report had deleted 
a provision to provide the Labor De
partment with an additional 350 inves
tigators to help crack down on em
ployers who hire illegal'workers. They 
also said language in the repo~ would 
weaken a law that prohibits discrimi
nation against legal workers who may 
look or sound foreign. 

In addition, Democrats charged, 
provisions for a pilot employer verifi
cation program and for the creation of 
counterfeit-proof birth certificates and 

other freq~ently forged documents. 
have been ~ut~. " 

The legtslatlon. tre~ts unscrupu
. . lous~ploy~rs ~ kid ~oves and 
tr~ts kids With an tron fist, Kennedy
satd 

Oth~r Democrats, Ulcl~ding Sens. 
Paul Strnon (01.) and Patrick 1. Leahy 
(Vt.) and Reps. Barney ~rank ~~ss.) 
and ~~ward Bennan (~.), entictzed 
proVISIons that they satd would make 
it more difficult for low-income Amer
icans to bring immediate relatives into 
the United States, would make new 
welfare fefonns even harsher for legal 

requirements for people seeking pOlit
ical asylum. 
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GOP MayIGll Immigration Bill's 

Option to Ban Public Schooling 


.By MARC LACEY 
TI~IES STAFF WRITER 

WASHINGTON-With the bill 
. to crack down on illegal immigI:a

tion hanging in the balance, some 
congressional Republicans inched 
a\\'ay from a contro\'ersialpro\'i
sion Tuesday aimed at allowing 
states to restrict public education 
among illegal immigrant students. 

Although the situation remained 
in flu.x. the GOP lawmakers floated 
an alternative proposal calling for a 
yearlong government study on the 
impact of illegal immigrants in 
public schools, congressional aides 
said, School districts in states that 
cpt to participate i~ the General 
AccollT'ltiT'lg_-Dffice. study would be 
forced to determine the legal status 
of students as part of the re\'iew, 
the aides said, 

The Republicans behind the 
study idea hope that the proposal 
would allow the illegal
immigration bill to proceed in the 
waning days of the l04th Congress 
and postpone debate on the public
schooling provision, 

An effortjby Rep. Elton Gallegly 
(R-Simi Valley) that began as an 

. amen"dment that would have 
allowed states to ban illegal immi
grants from public schools had 
brought the overall illegal immi
gration legislation to a screeching 
halt. .Even after Gallegly recently 
weakened his proposal so that it 
would permit illegal immigrant 
children to continue in school if 
they pay tuition, the White House 
and congressional Democrats have 
remained firm in.their opposition. 

Some GOP leaders are insisting 
on pushing the. public-school pro- . 
\'ision in hopes· 'of prompting a 
threa tened" \Vhite "House veto of 
the entire measure-and-heipingBob 

" "Dole's pre5idential'campaigll~espe
cially in . California .. But others in 
the party contended that such a 
scheme would likely backfire and 
sink an important piece of legisla
tion that enjoys bipartisan support. 

'~If we get [the public schooling 
proposal) out, we will pass a very 
strong, tough, sweeping bill," Sen. 

" AlanK Simpson (R-Wyo,) said 
Tuesday. ""He .predicted that, . 

otherwise, the bill would die . 
With no clear strategy to unify 

them, Republicans abruptly can
celed Tuesday's House-Senate" 
conference committee meeting 
called to reconcile the differing 
versions of the legislation. 

The proposed study by the Gen
eral Accounting Office was just one 
idea discussed Tuesday in the office 
of House Speaker Newt Gingrich 
(R -Ga,), congressional sources 
said. Under that plan, Congress 
would be required to revisit the 
Gallegly public schooling ban in 
1998 afteI: the federal re\'iew. 

Senate ~1ajorit.r Leader Tren t 
Lott (R <Miss.) remained confident . . 
that adeaLcould be struck, ''It'E nct" " 
dead," he said:- "We may be 
rethinking our substance," 

Other provisionsin the immigra-' 
tion legislation include nearly dou
bling the number of Border Patrol 
agents, streamlining deportation 
procedures, increasing penalties for" 
smugglers and document forgers 
and creating a pilot.project to check 
the immigration status of new 
employees, 
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.Immigration 

Talks On Immigration Bill Postponed 
As Republicans Revisit Education Issue 

. Differences of opinion among congressional Repub
licans over how to proceed with the pending immigra. 
tion reform bill (HR 2202) resulted in a last-minute 
cancellation of a Sept. 17 scheduled meeting between 
House and Senate conferees. 

The key issue-whether states' may exclude chil
dren of illegal immigrants from their public education 
systems-continues to be a major sticking point de
spite efforts to soften the provision in the Republicans' 
proposed conference agreement. ~pite what. Senate 
Majority Leader Trent Lott (R·MlSS) descrlbed as 
ongoing talks on the education issue, Sen. Alan Simp
son (R-Wyo). chief sponsor of the Senate reform bill\ 
declared the bill dead Sept. 17, blaming its demise on 
politics. 

Modifications in the latest version of what is known 
as the "Gallegly amendment," after its sponsor Rep. 
Elton Gallegly (R·Calif), would have been accepted by 
every Republican conferee "at one point," Simpson 
said, but he added that recent political gamesmanship 
surrounding the bill assures defeat of a measure with. 
any form of education restrictions. In remarks on the 
Senate floor Sept. 16, Simpson referred to reports that 
advisers to GOP presidential nominee Bob Dole are 
insisting on inclusion of the Gallegly amendment so 
that they can point to a filibuster or presidential veto 
as signs of Democrats' inaction on illegal 
immigration.' , 

This-is "childish-logic~.that..is sure to backfire,. he__ 
saieJ. "Go home in October and tell voters a Republi
can Congress did nothing about illegal immigration in 
an election year." 

There are six to 12 Senate Republicans "who will' 
have nothing to do with the Gallegly amendment" and 
will join Democrats in filibustering a conference 
agreement that contains the education limits, Simpson 
told reporters Sept. 17. Simpson added that he Will not 
negotiate on a bill that is "crafted for defeat" or sign a 
conference agreement "without bipartisan support." 

Simpson, who is retiring from the Senate this year, 
.did not deny allegations that Democrats were ex· 
cluded from negotiations over differences between the 
two versions of the legislation; but said that Republi· 
cans had come up with a "good, strong bill," agreeing 
to 150 changes to the Senate bill and 120 to the House 
version.' . 

GOP Leaders Remain -Hopefur-·---. 

Judiciary Committee' Chairman Orrin Hatch (R-' 
Utah) was more optimistic, however, saying, "I think 
we have a bill that would pass the Senate and House." 
Clinton "will be very hard-pressed" to veto the meas

ure, particularly "if he wants to win califlrnia," 
Hatch said. "If the president vetoes a bill ba~ed on 
what we worked out on Gallegly up to today, he's in 
real trouble," he maintained.. - . '1 

Nonetheless, Hatch said that negotiations pn the 
education issue continue, calling talks "very touchy, 

'very technical right now." Hatch gave no indication 
when he'will reschedule a meeting with other confer
ees, suggesting that Republicans need to regroup and 
make sure they are "together" on the bill. i 

House Majority Leader Richard Armey (R-~exas) 
said he expects conferees will meet soon and that the 
conference report will move quickly in the House. The 
ultimate objective, he said, is to have the immigration 
bill signed into law. - • 

Armey added that he wants to know whether the 
Gallegly amendment is the only prOVision that will 
trigger a veto, citing an array of other copcerns 
Democratic lawmakers have voiced with respect to 
the ,bill. "There is no indication from the Whitel House 
that if.you give him the bill without Gallegly, that he 
would sign it," Armey said. . I 

Lott voiced a similar concern, saying the problem ' 
with the president is that "you never know w,hat he 
will want next." Lott .said he will continue to \\10rk on 
coming to an agreement on the measure. desp~te un
certainty as to whether it wUl"satisfy. the president." 

Democrats Air Concerns, 

It is the administration's firm position that nothing 

related to the Gallegly issue will be acceptableion the 

immigration,bill, according, to Senate Minority Leader 

Tom-[)a-sehle-{[):.s[).~ "We·can:t.reach-a~consensus_on 
anything. related to Gallegly," he said, adding that 
there are "more than enough votes" to preventlaction 
on the bill. . . 

, "1 don't care if you call it son of GaUegly, g~andfa
ther of Gallegly, brother or sister of Gallegly, it 
doesn't have a chance of being included in any bill that 
is going to be sent to the president," Daschle said. He 
also blamed postponement of the conferees' ~ee!ing 
on Republicans being "at odds among themselves as 
to how to resolve the issue. , . I 

While the administration expressed concern Iwith a 
handful of other issues the proposed GOP conf~rence 
agreement raises, they do not "appear to be a signifi
cant impediment," Daschle said. He refused to specify 
wliat areas are posing problems, but said ther;e "ap
pears to be a willingness on both sides to try to deal 
with the issues." , 

However, a group of-key-Democrats involve~ with 
the-legislation at the outset protested that th,e pro
posed Republican conference agreement is beyond 
repair. This bill' "ducks the heart of the prob~em,of 
illegal immigration by refusing to crack down on 
employers who hire illegal workers," Sen. E~v.:ard 
Kennedy (D-Mass), ranking Democrat on ~heJudlclary 
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Immigration Subcommittee, said at a press confer
ence. Under the agreement, an employer that know
ingly and'willfully hires 10 illegal workers will get off 
with "a slap on the wrist," while an American who 
brings his undocumented immigr~nt grandmother.into 
the United States would face' a minimum of three 
years in jail, Kenne~y said. 

Rep. John Bryant (D-Texas), ranking Democrat on 
the House Judiciary Immigration and Claims Subcom~ 
miUee,complained that Republicans "totally caved 

· into lobbyists for employers." All the provisions aimed 
at protecting American employees "have been taken 
out of the bill," he said. . . 

· . Bryant specifically cited the refusal to accept lan
guage in the Senate bill that would increase the.num
ber of inspectors in the Labor Department's Wage and 
Hour Division. "If your goal is to catch illegal immi

· grants and remove them from country, why do you 
take 350.\V-ageand Hour. investigators-out-oLtbe..bill:: 
particularly when it has been cOllsisteIltiy-stmwn~ 
employers that hire undocumented workers also vio
late the wage and hour laws. . 

Other complaints aired by Democrats at the press 
". 	 conference' centered -on· the~inadequacy~of- the'" volun

tary employment verification pilots called for in the 
agreement; a new. stricter standard of proof required 
of job applicants who allege they were discriminated 
because they sound or look foreign; and the failure to. 
create counterfeit-proof birth certificates and other 
documents illegal immigrants use to pass as legal
workers. . . . 

(The employment provisions in the proposed confer
ence agreement appear in Section E.) 

-By DebDrah' Billings 

',. 
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, EMPLOYMENT PROVISIONS IN PROPOSED REPUBLICAN CONFERENCE REPORT 
ADDRE$SING HOUSE AND SENATE DIFFERENCES ON IMMIGRATION BILL (HR 2202) 

TITLE IV-ENFORCEMENT OF RESTRICTIONS ;GAINST 
EMPLOYMENT 

Subtitle A-Pilot Program, .for 
Employment Eligibility Confirmation , 

SEC. 401. ESTABLISHMENT OF PROGRAMS. 
(a) IN GENEAL.-The Attorney Gcneral shall conduct 3 

. pilot programs of employment eligibility confirmation under 
this su btitIe. . . , 

(b) IMPLEMENTATiON DEADLINE; TERMINA
TION.-The Attorney General snail implement the pilot pro
grams in a manner that permits persons and other entities to 
have elections under section 402 made and in effect no later 
than I year after the date of the enactment of this Act. Unless 
the Congress otherwise provides. the Attorney General shall 
terminate a pilot program at the end of the 4-year period 
beginning on the first day the pilot program is in elTect. 

(c) SCOPE OF OPERATION OF PILOT PRO-' 
GRAMS.-The Attorney General shall provide for the oper
ation

(1) of the basic pilot program (described in section 
403(a» in, at a minimum. 5 of the 7 States with the highest 
estimated population of aliens who arc not lawfully present 
in the United States; . ; 

(2) of the citizen attestation pilot program (described in 
section 403(b» in at least 5 States (or. if fewer. all of the 
States) that meet the condition described in section 
403(b)(2)(A); and 

(3) of the machine-readable-document pilot program (de
scribed in section 403(c» in at least 5States (or. if fewer. all 
of the States) that meet the condition described in section 
403(c)(2). . ) 
(d) REFERENCES IN SUBTITLE.-In this subtitle
(I) PILOT PROGRAM REFERENCES.-The terms 

"program" or "pilot program" refer to any of the 3 pilot 
_ pwgr.rui:ls.:.pl:o.v.ide.d:{arumkrtmsyubritle. . 

(2) CONFIRMATION SYSTEM.-The term "confirma
tion system" means the confirmation system established under 
section 404. 

(3) REFERENCES TO SECTION 274A.-Any reference 
in this subtitle to section 274A (or a subdivision of such 
section) is deemed a reference to such section (or subdivision 
thereof) of the Immigration and Nationalit), Act. 

(4) 1-9 OR SIMILAR FORM.-The term "1-9 or similar 
form" means the form used for purposes' of section 
274A(b)(I)(A) or such other form as the Attorney General 
determines to be appropriate. 

(5) LIMITED APPLICATION TO RECRUITERS AND 
REFERRERS.-Any reference to recruitment or referral (or 
a recruiter or referrer) in relation to employment is deemed a 
reference only to such recruitment or referral (or rccruit..:r or 
referrer) that is subject to section 274A(a)( I )(B)(ii).· .. 

(6) UNITED STATES CITlZENSHIP.-The term "Unit-, 
cd States citizenship" includes United States nationality. 

(7) STATE.-The term "'State" has the meaning given such 
term in section )0I(a)(36) of thelmmigration-and-Nationalit)·' 
A~ , 

SEe:-40ryoroNn'RY'ELECTIONTOPARTlCIPATE IN A PILOT 
. PROGRAM. . 

(a) VOLUNTARY ELECTlON.-Subject to subsection 

(0)(3)(8), "Y "'"•••, .th" ,"tity th.. ",.d",,, ,J h;';.. 

(or recruitment or referral) in a State in which a pilot program 

is. operating ma'y elect to participate in that pilot prbgram. 

Except as specifically provided in subsection (e). the Attorney 

General may not require any person or other entity to partici
pate in a pilot program.'. ' . I 


(b) BENEFIT OR REBUTTABLE PRESUMPTION.

(I) IN GENERAL-If a person or other entity is partici

pating in a pilot program and obtains confirmation of identity 
and employment eligibility in compliance with the terrils and 
conditions of the program with respect' to the hiri~g (or 
recruitment or referral) of an individual for employmentl in the 
United States. the person or entity has established a rebuttable 
presumption that the person or entity has nOlviolated ~ection 
274A(a)(1 )(A) with respect to such hiring (or such rbcruit
ment or referral). 1 

(2) CONSTRUCTION.-Paragraph (1) shall not be con
strued as preventing a person or other entity that h~s an 
election in effect under subsection (a) from establishihg an 
affirmative defense under section 274A(a)(3) if the perJon or. 
entity· complies with the requirements of s~ction 
274A(a)(1 )(B) but fails to obtain confirmation under para
graph (I). . 

(c) GENERAL TERMS OF ElECTIONS.- . 
(I) IN GENERAL-an election under subsection (a) shall 

be in such form and manner. under such terms and conditions. 
and shall take effect. as the Attorney General shall sp~cify. 
The Attorney General may not impose any fee as a condition 
of making an election or participating in a pilot programJ 
(2) Scope of Election.- I 

(A) IN GENERAL-Subject to paragraph (3). any elect
ing person or other entity may provide that the eleciion under 
subsection (a) shall apply (during the period in whicH the 
election is in effect)- 1 

(i) to all its hiring (and all recruitment or referral) in the 
State (or States) in which the pilot program in operating. or) 
(ii.) ·to·its hiring-Cor recfuitmentor-referral)in-one-or-more' 
pilot program States or one or more places of hiring (or 
recruitment or referral. as the case may be) in the pilot 
program States.' . I 
(8) APPLICATION OF PROGRAMS IN NON-PIllOT 

PROGRAM STATES.-In addition. the Attorn~y Gen'eral 
may permit a person to entity electing- I 

(i) the basic pilot program (described in section ';03(a)l) to 
provide that the election applies to its hiring (or recruitment 
or re~erral) in one or m?re S~ates or ~Iaces of hirj~gI(or 
recruitment o.r re(erral) In which the pilot program IS Inot 
otherwise operating. or 
(ii) the citizen attestation pilot program (described in 
403(b» or the machinc;-readable-document pilot prog~am 
(described in section 403(c» to provide that the election 
applies to its hiring (or recruitment or referral) in ond or 
more States or places of hiring (or recruitment or rcfertal) 
in which' the pilot program is not otherwise operating~uc 
only if such States meet the requirements of 403(b)(2HA) 
and 403(c)(2). respectively. . . . 1 

(3) ACCEPTANCE AND REJECTION OF ELEC
TIONS.- , 1 

(A) IN GENERAL-Except-as--providedin-subparagraph
-(B). the Attorney General shall accept all. elections made 
-under subsection-(a):-' . I . 

(B) REJECTIQN _OF ELECTlON.-The Attorney Gener-
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al may reject an election by a person or other entity under"this" program. may specify which pilot program or programs (if 
se,ction or limit its applicability to certain States or places of there is more than one) in which the Member. omcer. or 
hiring (or recruitment or referral) if the Attorney Generalhas agency will participate. and shall comply with the terms' and 
determined that there are insufficient resources to provide conditions of such an election.  'I 

appropriate services under a pilot program fonhc perSon's or- , (2) APPLICA T/ON TO CERTAIN VIOLATORS.-An 
entity's hiring (or recruitment or referral) in any or all States order under section 274A(e)(4) or section 2T4'B(g) of the 
or places of hiring. Immigration and Nationality Act may require the subject of 

(4) TERMINATION OF ELECT/ONS.-The Attorney the order'to participate in. and comply with the terms of. a 
General may terminate an election by Ii person of other entity pilot program with respect to the subject's hiring (or recruit-
under this section because the person or entity has substantial- ment or referral) of individuals in a State covered by such a 
Iy failed to comply with its obligati()ns under the pilot program. program. ' 
A person or other entity may terminate an election in such (3) CONSEQUENCE OF FAILURE TO' PARTICI-
form and manner as the Attorney General shall specify. PATE.-If a person or other entity is required under this 

(d) CONSULTATION, EDUCATION. AND PUBLIC- subsection to participate in a pilot program and fails to comply 
ITY.- ' " ' ' , with the requirements of such program with respect to an 

(I) CONSULTATION:-The Attorney General shall close- individual' . ,,' , 
Iy consult with rcpresentatives ofcmployers (and recruiters , (A) such failure shallbc 'treated as a violation of section 
and referrers) in ,the development and implementation of the 274A(a)(I)(B) with K:espect to that individual. and' 
pilot programs; including the education of employers (and ' (B) a rebuttable presumption is created that the person or 
recruiters and referrers) about such programs. entity has violated section 274A(a)( I )(A). 

(2) PUBLICITY.-The Attorney General shall widely pub- Subparagraph (B) shall not apply in any, prosecution under 
licize the election process and pilot programs. including the , section 274A(f)( I). ' 
voluntary nature of the pilot programs and the advantages to (f) CONSTRUCTION.-This subtitle shall not alTect the 
employers (and recruiters and referrers) of making an election authority of the Attorney General under any other law (includ
under this section. ' . ing section 274A(d)(4» to conduct demonstration projects in 

(3)' ASSISTANCE THROUGH DISTRICT OFFICES.- relation to section 274A. ." 
The Attorney General shall designate one or more individuals 
in each District oUke of the Immil!ration and Naturalization SEC. 403. PROCEDURES FOR PA,RTICIPANTS IN PILOT 
Service for a, Service District in which a pilot program is being PROGRAMS. 
implemented- . (a) Basi'c Pilot Program.-'-A person or other entity that , 

(A) to inform persons and other entities that seck infor- elects to participate in the basic pilot program described in this 
mation about pilot programs of the voluntary nature of such subsection agrees to conform to the following procedures in the 
programs. and ' case of the hiring (or recruitment or referral) for employment 
(B) ,to assist persons and other entities in electing and in t~e UnitedStatcs of each individual covered by the election: 
participating in any pilot programs in effect in the District. , (I) PROVISION OF ADDITIONAL INFORMATlON.
in complying with the requirements of section 274A. and in The person or entity shall obtain from the indi~'idual(and the 
facilitating confirmation of thc identity and employment , individual shall provide) and shall record on the 1-9 or similar 
eligibility of individuals consistent with such section. form

(e) SELECT ENTITIES REQUIRED TO PARTICIPATE (A) The individual's social security account number. if the 
IN A PILOT::P-R06:R-AM.- .individualJw.5=bcen-issued su.c.h a, nuri'lher;:and. 

(I) FEDERAL: GOVERNMENT.- , ,(B) if the individual docs not attest to United States 
(A) EXECUTIVE DEPARTMENTS.- citizenship under section 274(b)(2). such identification or 

(i) IN GENERAL.-Each Department of the Federal ,authorization number established by the Immigration and 
Government shall elect to' participate in a pilot program and Naturalization Service for the alien as the Attorney General 
shall comply with the terms and conditions of such an shall specify.' ' < • 

election. and shall retain the original form and make it available for 
(ii) ELECTION.-Subject to clause (iii). the Secretary inspection for the period and in the manner required or 1-9 

of each such Department- , forms under section 274.A(b)(3 ). 
, (I) shall elect the pilot program (or-programs) in which (2) Presentation of Documentation.
the Department shall participate. and'. (A) In General.-The person or other,entity. and the indi

(11) may limit the election to hiring occurring certain vidual whose, identity and· employment eligibility are being 
States (or geographic area) covered by the program (or confirmed. shall, subject to subparagraph (B). fulfill the re
programs) and in specified divisions within the Depart- quirements of section 274A(b) with the following 

, ment, so long as'all hiring by such divisions an,d in such' 'modifications: 
locations is covered. (i) A document referred to in section 274A(b) (I )(B)(ii) , 
(iii) ROLE OF ATTORNEY GENERAC-The Attor- (as rede~igna~ed by section 412(a» must be des!gnated by 

ney General shall assist and coordinate, elections und'er this the Attorney General as suitable for the purpOse of identifi
subparagraph in'such manner as assures that- " cation in a pilot program " , , 

(I) a significant plnion of the total hiring within each . (ii) A document referred to m section 274A(b)( I )(0) 
Department_ within States covered_ by~_a_pilocpr_ogram is' "mu~t contain ~ ph'ritograph of the individual, ' 
covered under such a program. and ' , " , (iii) 'The person or.other entity, has complied with ,the 

(II) there is significant participation by the Federal Ex- requirements or section 274A(b)( I) with respect to examina- ' 
ecutive bl anch ill each of the pilot pi ogl.ams. - .. -----t1oll'6f-a-d6Cument if the document reasonably appears on its 

(B) LEGISLATIVE BRANCH.-Each Member of Congrcss, face to be genuine and it reasonably appears to pertain to the. 
each officer of Congress. and the head of each agency of the whose identity and work eligibility is being confirmed. 
legislative branch. that conducts' hiring ina State in which a' (B) lIMITAnON OF REQUIREMENT TO EXAMINE 
pilot program is operating shall elect to participate ina pilot DOCUMENTATION.- If the Attorney General finds that a 

Copyright ~ 1996 by THE BUREAU OF NATIONAL AFFAIRS. INC., Washington, D.C. 20037 

~============~==================~~~1~~~~~6~~~~1~' ' 2/7 



I 
9-18-96 (OLR) . TeXT (NO. 181) E -29 

pilot program would reliably determine with respect an individ
ual whether

. (i) the person with the identity claimed by the individual 
is authorized to work in the United States. and 

(ii) the individual is claiming the identity of another 
person. 

if a person or entity could fulfill the requirement .to examine 
documentation contained in subparagraph I(A)' of section 
274A(b)( I) by examining a document specified in either sub
paragraph (B) or (D) of such section. the Attorney General 
may provide that. for purposes of such requirement. only such 
a document need be examined, 'In such case. any reference in 
section 274A(b)( I )(A) to a verification that iln individual is 
not an unauthorized alien shall be deemed to be a verification 
of the individual's identity. 

(3) SEEKING CONFIRMATION.- . 
(A) IN GENERAL-The person or .othcr entity shall make 

an inquiry. as provided in section 404(a)( I). using the confirma
tion system to seek confirmation of the identity and employment 
eligibility of an individual by not later than 'the end of 3 working 
days (as specified by the Attorney General) after the date of the 
hiring (or recruitment or referral. as the case may be). 

(B) EXTENSION OF TIMEPERIOD.-If the person or 
other entity in good faith attempts to make an inquiry during 
such 3 working days and the confirmation system has regis
tered that not all inquiries were received during such time. the 
person or. entity can make an inquiry in the first subsequent 
working day in which the confirmation system registers that it . 
has received all inquiries. If the confirmation system cannot 
receiYe inquiries at all times during a day. the person or entity 
merely has to assert that the entity attempted to makc the 
Inquiry on that day for the prcvious sentence to apply to such 
an inquiry. 

(4) CONFIRMATION OR NONCO;-.JFIRMATION.'-
(A) CONFIRMATION UPON INITIAL INQUIRY.-If 

the person or other entit), recei\'es an appropriate confirmation 
of an individual's identity and work eligibility under the 
confirmation system within the time period specified: under 
section 404(b). the person or entity shall record on the.I-9 or 
similar form an. appropriate code that is provided under the 
system and that. indicates a final confirmation of such identity 
:lno work-eligibility-oj tne indi\'idual. 

(B) NONCONFIRMATION UPON INITIAL INQUIRY 
AND SECONDARY VERIFICATION.- . 

(i) NONCONFIRMATION.-If the person or other en
tity receives a tentative noneonfirmation of an individual's 
identity or work eligibiliiy under the confirmation system 
within the time period specified under 404(b). the person or 
entity shall so inform the individual for whom the confirma
tion is sougilt. . 

(ii) NO CONTEST.-If. the individual does not contest 
the nonconfirmation. within- the time period specified m 
section 404(c). the nonconfirmation shall be considered 
final. The person or entity shall then record on the 1-9 or 
similar form an appropriate code which has been provided 
under the system to indicate a tentative nonconfirmation. 

(iii) CONTEST.-If the individual does contest the non
confirmation. the - individual- shall-utili;:c-the-process·for 
.secondary verification provided- under section 404(e). The 
nonconfirmation -will remain_tentative until a final confirma
tion or nonconfirmation is provided by the confirmation 
system within the time period specified in such sectionAn no 
case shall an employer terminate employment of an individ
ual becausc of a failurc"of the individual to ha\'e identity and 
work eligibility confirmed under this section until a noncon: __ 
firmation becomes final. Nothing in .this clause shall apply 

. . f r hi h .'to a termination 0 cmployment or any rcason ot er t an 
because of such a failure. . \ 
. (iv) RECORDING OF CONCLUSION ON FORM.
If a final confirmation or nonconfirmation is providedl by the 
confirmation system under section 404(e) rcgarding an indi
vidual. the person or entity shall record on the 1-9 or similar 
form an appropriate code that is provided under the Isystem 
and that indicates a confirmation or nonconfirmation of 
identity and work eligibility of the individual. I 
(C) CONSEQUENCES OF NONCONFIRMATION.

(i) TERMINATION OR NOTI FICATION OF ICON
TlNUED EMPLOYMENT.-:-If the person or otherl entity 
has reeeived a final nonconfirmation regarding an individual 
under subparagraph (B). the person or entity may terlninate . 
employment (or recruitment or referral) of the individual. If 
the person or entity docs not terminate employment (or 
recruitment or referral) of the individual. the perkon or 
entity shall notify the Attorney General ~f such fact through 
the confirmation system or in such other manner hs the 
Att~rney General may specify. , .. .' I. 

(II) FAILURE 'TO NOTIFY.-If the person or entity. 
fails to provide notice with 'respect to an individ~al as 
required. under clause (i). the failure is deemed to con~titute 
a violation of section 274A(a)( I )(B) with resrect t9 that 
individual and the applicable civil monetary penalty lunder 
section 274A(e)(5) shall be (notwithstanding the mounts 
specified in such section) no less than $500 and nol more 
than $1.000 for each individual with respect to whom such 
violation occurred. ,. , I .. 

(iii) CONTINUED EMPLOYMENT AFTER FINAL 
NONCONFIRMATlON.-1f the person of other bntitv 
continues to employ (or to recruit or refer) an indi~'idu~1 
after receiving final nonconfirmation. a rebuttable prdump
tion is created that the person Or entity has violated s~ction 
274A(a)( I )(A). The previous sentence shall not apply i'n any 
prosecution under section 274A(f)( I ).1 
(b) CITIZEN ATTESTATION PILOT PROGRAM.i- , 

,(I) IN GENERAL.-Except as provided in pamgraphs (3) 
through (5). the procedures applicable under the t::itizen :Iltes
tat ion pilot program under this subsection shall be the Isame 
procedures as those under the basic pilot program ~ndcr 
subsection-tao). . ' \ 

(2) RESTRICTIONS.- . . 

TI~~~i:i~ ~~g¥~:~6R~~UI~h~~~~~c;'~~;r~i 
may not provide for the operation of the citizen attest~tion 
pilot program in a State unless each driyer's license or silnilar 
identification document described in section 274A(b)( I HD)(i) 
issued. by the .State- '. ..' '.. I.. • 

. (I) contains a photograph of the indiVidual IOvolved. and 
(ii) has been determined by the Attorney General to Ihave 

security features. and to have been issued. through app'lica~ . 
tion and issuance procedures. which make such doculnent 
sulliciently resistant to counterfeiting. tampering. and fiaud
ulent use that it is a reliable means of identiticatiori for· 
purposes of this section. \ 
(B) AUTHORIZATION TO LIMIT EMPLOYER PAR· 

TICIPATION.-The Attorney General may restrict the ~um
ber of persons or other entities that may elect to participa~e in 
the citizen attestation pilot program under this subsection as 
the Attorney General determines to be necessary to .produ:ce a 
representative sample of employers and to reduce the potential 
impaet of fraud.. 

(J) NO CONFIRMATION REQUIRED FOR .CERT.'}IN 
I~DIVmUALS ATTESTING TO U.S. CITIZENSHIPTln 

the =< of , I"""n '" nth" onthy h;,;ng ("',-,~.ecr)Uit~nflr 
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referring) an individual under the citizen attestation pilot prlr 
gram, if the individual attests to United States citizenship (under 
penalty of perjury on an 1-9 or similar form which form states on 
its face the criminal and other penalties provided under law for a 
false representation of United Statescitizenship)-., 

(A) the person or entity 'may fulfill the reqUirement to 
examine documentation contained· in subparagraph (A) of 
section 274A(b)(I) by examining a document specified in 
either subparagraph (B)(i) (lr (D) of such section: and 

(.B) the person or other entity is not required to comply 
with respect to such individual with the procedures described 
in paragraphs (3) and (4) of subsection (a). but only if the 
person or entity retains 'the form and makes it 'available for 
inspection in the same manner as in the case of an .1-9 form 
under section 274A(b)(3). 
(4) WAIVER OF DOCUMENT PRESENTATION RE

QUIREMENT IN CERTAIN CASES.
(A) INGENERAL.-In the case of a person or entity that 

elects, in a manner specified by the Attorney General consis
tent with subparagraph (B), to participate in the pilot program 
under this paragraph. if an individual being hired (or recruited 
or referred) attests (in the manner described in paragraph (3» 
to United States citizenship and the person or entity retains the 
form on which the attestation is made and makes it available 
for inspection in the same manner as in the case of an 1-9 form 
under section 274A(b)(3), the person or entity is not required 
to comply with the procedures described in section 274A(b). 

(B) REGISTRATION.:-The AltorneyGeneral.shall re
strict the election under this paragraph to no more than 1,000 
employers and. to the extent practicable; shall.select among 
employers seeking to make such election in a manner that 
provides for such an election by a representative sample of 
employers. . , 

(5) NONREVIEWABLE DETERMINATlONS.-The 
determinations of the Attorney General under paragraphs (2) 
and (4) are within the discretion of the Attorney General and 
are not subject to judicial or administrative review. 

(c) MACHINE·READABLE-DOCUMENT PILOT PRO
GRAM.- . . 

(1) IN GENERAL-Except as provided in paragraph (3), 
the procedures applicable under the machine-readable-docu- . 
ment pilot program under this subsection shall be the same 
proc~dures as those under the basic pilot program under 
subsection (a).' 	 , 

(2) STATE DOCUMENT REQUIREMENT TO PAR
TICIPATE IN PILOT PROGRAM . ...:..The Attorney General 
may riot provide for the operation of the machine-readable
document pilot program in a State unless driver's licenses and 
similar. identification documents described in· section 
274A(b)( I )(D)(i) issued by the State include a machine-

faith reliance on information provided through the confirma· 
tion system. 

SEC. 404. EMPLOYMENT ELIGIBILITY CONFIRMATION SYSTEM. 
(a) IN GENERAL.-The Attorney General shall establi~h 

a ,pilot program confirmation system through which the All?r
ney General (or a designee of the Attorney General. which 
may be a nongovernmental entity)...,. . 

(I) responds to inquiries made by electing persons and 
other entities (included those made by the transmittal of 
data from machine-readable documents under the machine-
readable pilot program) at any time through a toll-free 
telephone line' or other toll-free electronic media concerning 
an individual's identity and, whether the individual is author
ized to be employed, and . '. . 

(2) maintainsrecords of the inquiries that were made. of 
confirmations provided (or not provided), and of the codes 

. provided to inquiries as evidence of their compliance wi,th 
their obligations under the pilot programs. . 

To the extent. practicable. the Attorney General shall seek to 
establish such a system using one or more nongovernmental 
entities. 

(b) INITIAL RESPONSE . ..,-The confirmation system shall 
provide confirmation or a tentative nonconfirmation of an 
individual's identity and employment eligibility within 3 work-
ins days of the initial inquiry. If providing confirmation or 
tentative nonconfirmation. the, confirmation system shall pro
vide an appropriate code indicating such confirmation or such 
nonconfirmation. 

(c) SECONDARY VERIFICATION PROCESS IN 
CASE OF TENTATIVE NONCONFIRMATION.-In 
cases of tentative nonconfirmation. the Attorney General shall 
specify. in consultation with the Commissioner of Social Secu
rity and the Commissioner of t~e Immigration and Naturaliza. 
tion Service. an available seeondary verification process to 
confirm the validity of information. provided and to provide a 
final confirmation or nonconfirmation within 10 working days 
after the date of the tentative nonconfirmation. When final 
confirmation or nonconfirmation is provided. the confirmation 
system-shall"')'TOVide-an-appropriare-code-indieating such con
firmation or nonconfirmation. 

(d) Design and Operation of System.-The confirmation 
system shall be designed and operated- . .• 

(I) to maximize its reliability an~ ease of use by persons 
and other entities making elections under section 402(a) 
consistent with insulating and protecting the privacy and 
security of the underlying information; . 
. (2) to respond to all inquiries made by such persons and 
entities on whether individuals are authorized to be em
ployed and to register all times when such inquiries arc not 

readable 'social security account number. 'received: 	 " 
(3) USE OF MACHINE-READABLE DOCU-

MENTS.-If the individual whose identity al}d employment 
eligibility must be confirmed presents to the person or entity 
hiring (or recruiting or referring) the individual it license or 
other document. described in paragraph (2) that includes a 
machine-readable social security account number, the person" 
or entity must make an' inquiry through the confirmation 
system by using a machine-readable feature of such document. 
If the individual does not attest to United States citizenship 

. under section 	 274A(b)(2).· the individual's identification or 
authorization number described in siJbsection(a)( I )(B) shall 
be-provided"as par.LOf.the..iAqu.iry. ' , 

(d) PROTECTION FROM LIABILITY FOR ACTIONS 
TAKEN ON THE BASIS OF INFORMATION PRO· 
VIDED BY THE CONFIRMATION SYSTEM.-N~ person. 
or entity participating in a pilot program ~hall be cl~llIy or 
criminally liable under any law for any action taken In good 

(3) with appropriate administrative, technical. and phys
ical safeguards to prevent unauthorized disclosure of person
al information: and 

(4) to have reasonable safeguards against the system's 
resulting in unlawful discriminatory practices based on na. 
tiona I origin or citizenship status. including

(A) the selective ·or unauthorized usc of the system to. 
verify eligibility; . , 

(B) .the use of the system prior to an offer of employ
ment: or . 

(C) the.ex.clusion..oLceruin-individuals from consider
ationforemployment as a result ora perceived likelihood 
that additional verification will be required. beyond what 
is required for most job applicants. . . 

(e) Responsibilities of the Commissioner of Soclal.Securl-
ty.-As part of the confirmation system. the Commissl~ner of 

. Social Security, in consultation with the entity responslbk fori' 
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. administration of the system. shall establish a ,reliable. secure 
method. which. within the time periods specified under subsec
tions (b) and (c). compares the name and social security 
account number provided in an inquiry against such informa
tion maintained by the Commissioner in order to confirm (or 

• 	 not confirm) the validity of the information provided regarding 
an indh'idual whose identity and employment eligibility must 
be, confirmed. the correspondence of the name and number. 
and whether the individual has preseined a social security 
account number that is not valid for employment. The Com
missioner shall not disclose or release social security informa
tion (other than such confirmation or nonconfirmation). 

(f) Responsibilities of the Commissioner of the Immigration 
and Naturalization Service.-As part of the part of the confir
mation system. the Commissioner of the Immigration and 
Naturalization Sen-icc. in consultation with the entity respon
sible for administration of the system. shall establish a reliable. 
secure method."which. within the time periods specified under 
subsections (b) and (c). compares tbe name and alien identifi

,cation 	 or authorization number described in 'section 
403(a)(I )(8) which are provided in an inquiry against such 
information maintained by the Commissioner in 'order to con
firm (or not confirm) the validity of the information provided. 
the correspondence of thc name and number. and whether the' 
alien is authorized to be emplo)'ed in the United States. 

(g) UPDATING INFORMATlON.-The Commissioners 
of Social Security and ,the Immigration and Naturalization 
Service shall update their information in a manner that pro
motes the maximum accuracy and shall provide a process for 
the prompt correction of erroneous information. inCluding 
instances in which it is brought to their attention in the 
secondary verification process described in subsection (c). 

(h) Limitation on Use of the Confirmation System and Any 
Related Systems.

(I) In general.-Notwithstanding any other provision of ' 
la"'. nothing in this subtitle shall be construed to permit or 
allow any department. bureau. or other agency of the United 
States GO\'ernment to utilize any information. data base. or 
other records assembled under this subtitle for any other 
purpose other than as provided for under a pilot program. 

(2) No national identification card.-Nothing in this sub
tide shail..beconstrued to lwtiu>rize. directly. or indirectly. the 

-issuance-or use of national identification cards or the establish

ment of a national identification card. 


SEC. 405. REPORTS. 
The Attorney General shall submit to 'the Commiltees on the 

Judiciary of .the House of Representatives and of the Senate 
reports on the pilot programs within 3 months after the end of 
the third and fourth years in which the prograins arc in elrect. 
Such reports shall- ' 

(I) assess the degree .of fraudulent attesting of United, 
States citizenship. " ' 

(2) include recommendations on whether or not the pilot 
program~ should be continued or modified. and 

(3) assess the benefits of the pilot programs to employers 
and the'degree to which they assist in the enforcement of 
section 274A. 

Subtitle I-Other Provisions 

, Relatingto.Employer-Sonction$ 


SEC. 411. L1MtTlNcntABlUT.t fDR..aRtAIN TECHNICAl-VJO
1,A-1lONSOF PAPERWORK REQUIREMENrS: ' 

(a) In General.-Section 274A(b) (8 U.S.c. 1324a(b» is 
amended by adding at the end the rollowing new paragraph: 

"(6) Good faith compliance.-	 \ 
"(A) In general.-Except as provided in subparagraphs (B) 

and (C). a person or entity is considered to have complied with 
a requirement of this subsection notwithstanding n tech1nical or 
procedural failure to meet such requirement if therJ was a 
good faith attempt to comply with the requirement. . \ 

"(B) Exception if failure to correct after notice.-Subpara
graph (A) shall not apply if- ,! 

,"(i) the Service (or another enforcement agency) has 
explained to the person or entity the basis for the failure, 

"(ii) the person or entity has been provided a period of not, 
less than 10 business days (beginning after the (datt of the 
explanation) within which to correct the failurc. and 

"(iii) the person or entity, has not corrected the fa·ilure 
voluntarily within such period. , 
"(C) Exception for Pattern or Practice Violators. 

Subparagraph (A) shall not apply to a person or entity that has 
or is engaging in a pattern or practice of violations of ~ubscc-
tion (a)( I )(A) Or (a)(2)....' ' I • 

'(b) Effective Date.-The amendment made· by subsection 
(a) shall apply to failures occurring on oLafter the date of the 
enactment of this Act. 

SEC. 412. PAPERWORK AND OTHER CHANGES IN THE 
EMPLOYER SANCTIONS PROGRAM. 

(a) Reducing ,th~ Number of Documents Accepted for Em
ployment Verification.-Section 274A(b)(l )(8 USc. \1 324a 
(b)( I» is amended- I' 

(I) in subparagraph (8)":'" 	 , 
(A) by striking clauses (ii) through (iv)., I 

(8) in clause (v), by striking "or other alien registration 
card. if the card" and inserting ". alien registration drd. or 
other document designated by the Attorney G.:ncral.!if the 
document" and redesignating such clause as clause (ii). and, 

(C) in clause (ii). as so redesignated- i 
(i) in subclause (I). by striking "or" before "such lot her 

personal identifying information" and inserting "and". ' 
(ii) by striking "and" at the end of subclaus.: (1). \ 
(iii) by striking the period at the end of sub.:lause (If) 

and inserting ". and", and I • 
(iv) by_adding.:.at_the,end the following ne\\" subclause: 

:'(lll.)-CO!lU.Iins_sccurity_features, to .. make it rcsistatH--to 
tampering, counterfeiting, and fraudulent use."; \ 

(2) in subparagraph (C)
, (A) by adding "or" at the end of clause (i). I 

(8) by striking clause (ii). and 
(C) by redesignating clause (iii) as clause (iil; and • 

(3) by adding at the end the following new subparagraph: ' 
, "(E) Authority to Prohibit use of Certain Documcntsl"':':f 

the Attorney General finds. by regulation. that any docu~lent 
described in subparagraph (8). (C). or (D) as ,establishing 
employment authorization or identity does not reliably eStab
lish such authorization or identity or is being used fraudul~ntly 
to an unacceptable degree. the Attorney General may prohibit 
or place conditions on its use for purposes of this subsectidn .... 

(b) Reduction of Paperwork for Certain Employets. 
Section 274A(a) (8 U.S.c. I324a(a» is amended by adding at 
the end the following new paragraph: " I 

·'(6) Treatment of Documentation for Certain Employces.
"(A). In G~ne.r~I.-F?r purposes of this sectio?if.....:. .\. 

"(I) an mdlvldual-Is-amember-of·a collectlve-bargammg 
unit and is employed. under a collective bargaining agree

ment entered into between one or more employee organiza


, tions-and-an .association or two or more employers, bY\ an 

'empluyerthar is a member of such association. and 

"(ii) within the period specified in subparagraph (8). 
another employer that is a member of the association (o~ an 
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agent of such association on behalf of the employer) has ciency in Government Procurement Through Compliance 
complied with the requirements of subsection (b) with re· with Certain Immigration and Naturalization ActProvi
spect to .the employment of t_he in~ividual. the subsequl'!nt .. sions") ,and to expand the restrictions in such order to cover 
employer shall be deemed to have complied with the require· agricultural subsidies.' grants, job training programs. and 
ments of subsection (b) with respect to the 'hiring of the other Federally subsidized assistance programs. 

employee and shall not be liable for ch'il penalties described (b) Reference to Increased Authoril.ation of Appropri· . 

in subsection (e)(5). ations.-For. provision increasing the authorization of appro· 

"(B) Period.-Thl'! period described in this subparagraph is priations-for-investigators for violations of sections 274 and 


3 years, or, if less. the period of time that the individual is 274A of the Immigration and Nationality Act. sec section 131. 
authorized to be employed in_ the United States. 

"(C) Liability. 
"(i) In Genera I."":' If any emploYl'!r that is a membl':r of an SEC. 414. REPORTS ON EARNINGS OF ALIENS NOT AUTHOR

association hires (or employment in the United States an IZED TO WORK. 
individual and relies upon the provisions of subparagraph (a) In General.-Subsection(c) of section 290 (8 U.S.C. 
(A) to comply with the requirem'ents of subsection (b) and 1360) is amended to read as follows: 
the individual is an alien not authorill'!d to work in the (c)( I) Not later than 3 months ·aftenhe end of each fiscal 
United States, then for the purposes of paragraph {I )(Al. year (beginning with fiscal year 1996), the Commissioner of 
subject to clause (ii). the employer shall be presumed to have Social Security shall report to the Committees on the Judiciary 
known at the time of hiring or afterward that the individual of the House of Reprl'!sentatives and the Senate on the aggre
was an alien not authorized to work in the United States. gatl'! quantity of social security account numbers issued to 

"(ii) Rebuttal of Presumption.-The presumption cstab aliens not authorized to be employed. with respect to which. in 
lishl'!d by clause (i) may be rebuttl'!d by the I'!ll1ployer only such fiscal year. earnings were reported to. the Social Security 
through the presentation of clear and convincing evidence that Administration. 
the employer did not know (and could not reasonably have "(2) If earnings are reported on or after January I. 1997. to 
known) that the individual at the time of hiring or afterward the Social Security Administration on a social security account 
was an alien not authorized to work in the United States. number issued to an alien not authorized to work in the United 

"(iii) Exception.-Clause (i) shall not apply in any pros· States, the Commissioner of Social Security shall provide the 
ecution .undersubsection (f)( 1 ) .... Attomey Ge.n.eJ:a.J with_information regarding the name. and 
(c) Elimination of Dated Provisions.-Section 274A (8 U.s.c. address of the alien. the name and address of the person 

I 324a) is amended by striking subsections 0) through (n). reporting the earnings, and the amount of the earnings. The 
(d) Clarification of Application to Federal Government. information shall be provided in an electronic form agreed 

Section' 274A(a) (8 U.S.C. 1324a(a». as amended by subso.!c, 	 upon by the Commissioner and the Attorney General. ". 
tion (b). is amended by adding at the o.!nd the following new (b) REPORT ON FRAUDULENT USE OF SOCIAL 
paragraph: 	 SECURITY ACCOUNT NUMBERS.-The Commissioner 

"(7 ) Application to federal governml'!nt.-For purposes of . of Social Security shall transmit to the Attorney General. by 
this section. the term 'I'!ntity' includes an entity in any branch 	 not later than 1 year after the date of the enactment of this 
of the Federal Governmein.... -	 Act, a report on the extent to whiCh social security account 

(c) EFFECTIVE DATES.-	 numbers and cards arc used by aliens for fraudulent purposes. 
(I) The amendments made subsection (a):shali apply with 

respect to hiring (or recrl.!hment 	or referral) occurring en or . __SE.C.-4_l5....AU1.HOJUZING-MAINl.ENANCE'OF_CERTAIN -INFOR---· 

M~TION-ON ALIENS. . 
 " after such date (not latl'!r than 12 months aftl'!r the date of the 


enactment of this _ Act) as the Attorney' General shall Section 264 (8 U.S.c. (304) is amended by adding at the 

designate. . end the following new subscetion. 


(2) The amendment made by subsection (b) shall appl)' to "(f) Notwithstanding any other provision of law. the Attor

individuals hired on or after 60 days after the date of the ney General is authorized to require any'alien to provide the 

enactment of this Act. alien's social security account numbl'!r for purposl'!s of inclusion 


(3) The amendment made by subsection (e) shall take elrect , in any record of the alien maintained bY'the Attorney General 

on the date of thl'! enactment of this Act. 
 or the Service.... 	 . 

(4) The amendment made by subsection (d) applies to hiring 
-occurring before. on, or after the date of the enactment of this SEC. 416. SUBPOENA AUTHORITY. 

Section 274A(e)(2) (8 U.S.C. 1324a(e)(2» is amended-Act, but no penalty shall be imposed under subsection (e) or 
(f) of section. 274A of the Immigration and Nationality Act for ( ') by striking "and" at the end of subparagraph (A); 
such hiring occurring before suc~ date. (2) by striking the period at the end of subparagraph (B) 


and inserting ", and"; and 
 r 

(8) and inserting". and"; and 
SEC. 413. REPORT ON ADDITIONAL AUTHORITY OR RE· (3) by inserting after subparagraph (8) the following.
SOURCES NEEDED FOR ENFORCEMENT OF EMPLOYER SANC· 

n(C) immigration officers designated by the Commission· TIONS PROVISIONS. . 	 . er may compel by subpoena the attendance of witnessl'!s and(a) In General.-Not later than I year after the date of the, the production ofevidenee at any designated place prior toenactment of this Act, the Attorney General shall submit to the filing of a complaint in a case under paragraph (2).". the Committees on the Judiciary of thl'! House of -Representa

tives and of the Senate a report on any additional authority or 
 Subtitle C-Unfair Immigration-Related Employment Practices 
resources needed

(1) by the Immigration and Naturalization Service in SEC. 421.TRfA1M'ENT Of CERTAINDOCUMENT1(RY"'R1(C~ 

order to enforce section 274A of the Immigration and TICES AS UNFAIR IMMIGRATION.RELATED EMPLOYMENT 

Nationality Act. or PRACTICES. . 


(2) by Federal agencies in order to carry out the Executive (a) . In General.-Section 274B(a)(6) (8 U.S.c. 

Order of February 13, 1996 (entitled "Economy and Em· . 1324b(a)(6» is amended- . 
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TEXT (No: 181) E - 339-18-96 (OLR) 

(I) by striking "For purposes of paragraph (I). a" and 
inserting "A"; and . 

(2) by Striking "relating to the hiring oC individuals" and 
inserting the following "if made Cor thc purposc or with the 
intent of discriminating against an individual in \'iolation of 
paragraph (I )". . . 

End of Text 7/7 
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GOP rift may sink immigration-reform bill! 

. 

By Brian Blomquist 
THE WASHINGTON TIMES 

Divisions between congres
sional Republicans and Bob Dole's . 
presidential campaign threaten to 
derail the first major overhaul of . 
immigration_legislation since 
1990. 

Mr. Dole's campaign wants to 
preserve language, authored by 
Rep. Elton Gallegly, California Re
publican, that would deny public 
education to children of illegal
aliens. California voters were the 
first to ratify the concept when 
they overwhelmingly approved 
Proposition 187 in 1994. 

Mr. Dole sees preserving the 
language as an important part of 
his campaign's strategy in Califor
nia, a state with 54 electoral votes 
where President Clinton currently 
enjoys a sizable lead in the polls. 

But congressional Republicans, 
sensing tWit Mr. Dole has lost 
ground in California, are now de
bating whether to delete the con
troversial language in exchange 
for a White House promise to sign 
the bill with no other changes. 

The conflict has drawn a sharp 

. I 
(b) Effecth'e Date.-The amendments made by subsection 

(a) shall apply to requests made on or after the datc of the 
amendment of this Act. . 

'.'. I 
rebuke from Sen. Alan K. Simp-
son, an architect of the bill and 
close friend of Mr. Dole's. The sen
ator complained on the Senate 
floor Monday.and again yesterday 
that Mr. Dole's advisers were 
blocking action on the bill to deny
Mr. Clinton a legislative victory. 

"I can't imagine anylhingmore' 
cynical than not ... working for its 

passage on the basis thaUt is sim

, ply going to help the incumbent:' 

said Mr. Simpson, Wyoming Re
publican,who is retiring this year. 

"I \\ill not sit and participate in a 

process that was crafted only to 

fail and look good.'"

Mr. Simpson met last week with 
Mr. Dole's campaign manager, 
Scott Reed, and said he was asked 
to retain the GaUegly amendment 
-even if it meant sinking the bill. 

Mr. Dole's press secretary, Nel~ 
son Warfield, has described as 
"weird" Mr. Simpson's repeated 
criticism of Mr. Dole's position on 
the immigration legislation. . 

The !egisJation would double 
border-patrol enfol'cement, in. 
crease workplace inspections, re· 
strict public benefits.to legal im· 
migrants· and-launch, a pilot 

"I "ll t"t d 
. WI no Sl an

particinnte in a 
'J:'''''' 

process that l.vas 
C~'llr.ffnrl onl +0 fi'lll"l 

r l fj "",U 'Jru 1-'

and1ook-.aood." . 
0' 

-'- Sen. AlaI! Simpson 

project for verifying that job ap
plicants are legal residents. 

House Speaker Newt Gingrich, 
Georgia Republican, has vowed 
that the House will not consider 
any illegal-immigration legisla
tion that does not include the Gal
legly amendment. 

House Majority Leader Dick 
Armey. however, said yesterday
that negotiations have begun to see 
if Mr. Clinton would sign the bill if 
the Gallegly amendmerit ,is de
leted. The president has promised 
to veto any immigration bill that 
includes the Gallegly provision.. 
He has objected less strenuously' 
to other provisions of the bill. 

House leaders now appear will

ing to consider deleting the Gal
legly language if they can win as
surances l'\'Ir. Clinton will sign the 
bill with no further changes. 

If the Gallegly amen'dment 
stays, any hope of legislation to 
blunt illegal immigration will van
ish for this session; No fewer than 
30 Democrats.andn.Republicans 
are prepared to support a Senate 
filibuster of the bill if the Gallegly 
language survives.1 

"It's dead as a wedge if it's in this 
form," Mr. Simpson said. 

Senate Majorityl Leader lrent 
Lott said efforts continue to re
work the Gallegly amendment and 
presen'e the bill. I 

"It's not dead,":I\lr. Lott said of 
the underlying tiill. "It's very
much alive:' I 

Republicans have modified the 
Gallegly amendment so that chil
dren of illegal immigrants cur
rentIy in school Icould remain 
there. States \vould be able· to 
charge fees if the children were to 
change schools. Further, the new 
language would require Congress 
to re-examine thelpolicy and ap
prO\'e it again ona separate \'ote in 
2112 years. 

http:benefits.to
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Losing Its Preference: Mfirmative Action'Fades as Issue 

energize their core supporters as By Michael A. f1etChei the presidential campaign tiuilda .......inctaD .....SuII Wnw 

taward its climax. But politicians 

Ayear ago, the, debate over' af· say that the current silence sur
firmative action was turning bit- rounding affirmative action alsO 
ter as Republicans in Congress reflects the lack of unanimity on 
and state legislatures across the the issue even within Republican 
country attacked the issue, v.ilich ranks, where the movement to 
seemed certain to become a deQ. end or roD back affirmative action 
sive question in the 1996 presi- was initiated. 
dential election. On, the stump, Dole, as the 

There v.-as a proposal in Con- GOP presidential nominee, says 
gress to eliminate all federal affir- very tittle about affirmative at
mative aetion programs. In Cali- tion. just a year after taking cen
{ornia. eager volunteers quickly ter stage on the issue by introduc
mustered enough signatures to ing legislation in the Senate that 
put an anti-affumative action ini- would have ended all federal affir
tiative on the November ballot. mative action programs. Dole has ' 
And conservative Republicans not talked much about the issue 
,were moving to strike affirmative even in campaign swings through 
action statutes from the books in California. where a high-profile 
almost two dozen states. battle is being waged over a ballot 

"Discrimination is wrong, and initiative to end that state's affll'
preferential treatment is wrong. mative action programs. And now 
too; then-Senate Majority Lead- Dole mostly c:liscusses the issue in 
er Robert J. Dole (R-Kan.) said terms of equal opportwUty as part 
last year, as he prepared to intro- of "'new civil rights agenda.
duce legislation to end federal af- Many prominent Repubticans, 
finnative action programs. including Jack Kemp, have ex-

But heading into the final eight pressed concern that pushing for 
weeks of the presidential cam- the elimination of affirmative:ae

_paig!l=!!!l!Ugainst..a!l.e:!pect'O- _tion wilbout offering II .viahIe ai
tiol\-t.'i.:affillllatile "etiun is5ut: ternative-is-batl-po!il:y that makes 
has \'jrtually fanen from view. the party appear hostile to minori-

GOP leaders in Congress have ties and women. 
.abandoned their bill that .would But after Kemp was chosen to 
have roDed back most federal af- join Dole at the top of the GOP 

",___11
flITll3tive action programs. Out- ticket, he reversed wmx:u and 
side of California, efforts to force backed the party's official. plat-
affirmative action onto the ba1Iot form position against affirmative 
have faltered. with Florida be· action in biring and WIiversity ad-
coming the latest casualty when a missions. 
petition drive there failed last Dole campaign officials ex-
month. And virtually.every state plained it was better for Kemp to 
legislative proposal 'launched in signal he is in harmony with the 
the past year"to eliminate or Republican nominee than to have 
sharply curtail affirmative action news coverage stay focused on 
has been unsuccessful, the ticket's differences. 'Dole 

Advocates on both sides of the communications director John 
debate say the issue has lost mo- Buckley said that Kemp "will nev
mentum. at least for nov.', for sev- er be asked to go out and sell a 
eral reasons: an election-year re- message he doesn't believe ill.· 

ment official and an affinnative ae
tion aitic. "I think they are very un
comfortable dealing with any issue 
involving race even when what they 
are arguing for is dearly popular: 

The GOP's split on the issue is 
apparent in the battle over a Cali
fomia ballot initiative to bar racial 
and gender preferences in student 
admissions, contracting and public 
hiring. The initiative is led by a 
black Republican and enjoys a large, 
ifshrinking. lead in the poDs and the 
stroIlg support of Gov. Pete W!Ison. 
whose own efforts to make affinna
tive action a national issue fizzled 
v.ith his presidential bid. 

Nonetheless. other well-known 
Republicans. including former Cali
fomia governor George Deukme
jan. have urged Dole to stay out of 
the fight, saying it.will not help him 
politically. Others, including Los 
Angeles Mayor Richard J. Rioidin, 
have come out against the measure. 

Further complicating the affinna
tive action issue is that some of the 
nation's most prominent mOderate 
Republicans have spoken out' 
'u e1imina' • R 

agamst euorts to te It. e
tired Gen.' Colin L. Powell, New
Jersey Gov. Christine Todd Whit-
man, Ohio'~.Gecrge-V,-Voinov-: 
ich, Massachusetts Gov. William F. 

ld dGo J hn En I ofH:-L 
We an v. 0 g er . mien
igan are among those who supportmany affinnative action programs.

'1bere is strong bipartisan oppo
sition in Congress and around the 
nation to measures which v.iD elimi
na.te affirmative action programs 

for women and minorities; said 
Ralph G. Neas. counsel to the Lead
=~~~=: 
forts. ...,.....,.... 

While affirmative action pro
grams have come under steady at
tack in recent years, public opinion 
on the issue has proven to be mal
1eabIe. One reIIIIDIl f« that is that 

luctance to alienate,minority .and.- -.-While pleased'''''t Kemp ""s_ affirmative actistn is a broad term 
female voters; shrewd action by modified his positioo. many COlI- that describes a 'Aide range of ae-
President Clinton to lessen his servatiYe activist,:who view the lions aimed at compensating for 
vuJnerability on the issue by zn.ov.. eliminatioa of affirmati¥e actiaa past or present dist:rimination It 
ing to "mend- riot -end" many a:.- as a matter of principle, remain ' covers ev.erything from outreach 
isting affirmative action pro- frustrated that the issue is not be- and recnntment programs, to hiT
.grams; and the surprising amount -. ing emphasized. ... ., ''-- ._- -mg'goaIs and timetables, to special 
of popular support it turns out -Many Republicans are very admissions programs at' colleges 
those programs stmenjoy. . .much illtlmidated by-the-poI.it.ica1ly and nniversities ,__. . , 

To be .sure, affirmative-action1-~m --"'fIre velY ambiguity of the1:ernr
continues to face unrelenting at- racist for pursui,ng this issue; said creat~ some difficulty in the de-' 
tacks in the courts and may 'A'eU Midlael Canin, a Washington law- bate; said Terry Eastland. author 
reemerge as Republicans look to yer, former Reagan Justice Depart- Of an an~affinnative action book 

and a fellow at the Ethics and Public 
Policy Institute. 

PoUs have found· strong opposi
tion to affi:rmative action when the 
issue is framed in terms of "racial 

, quotas" and "racial preferences"
phrases preferred by its opponents 
and condemned as distortions by 
supporters of affirmative action. 
Meanwhile, many poDs fmd solid 
majorities supporting affirmative 
action, especially when the question 
acknowledges that the policy should 
be amended or points oot that affir
mative action is about gender as 
much as it is about race. 

"The reality is that a majority of 
the recipients of affinnath'e action 
are women." said Karen Miller, di
rector of executive branch liaison 
for the conservative Heritage Foun
dation. "As a result, I think [Repub
licans] want to be cautious on how 
they approach .the issue.
. The legislation Dole 'introduced 
last year along with Rep. Charles T. 
Canady (R-Fla.) was hardly cau
tious. It would have ended race- and , 
gender-based federal affinnative ac~ 
tion programs. At the time. the 
measure allowed Dole, who previ
ously had backed affirmative action, 
to-oottiank Wilson and 'Sen. Phil 
Gramm (Tex.), then his main rivals 
for the Republican pr'esidential 
nomination and both outspoken crit· 
ics of affinnative action programs. 

"I supported race-based prefer
ences in the past. But over time 
I've realized that preferences creat
ed with best of intentions were di
\idingAmericans instead of bring
ing us together; Dole said during 
an Allgustappearance before 'the 
National Association of Black Jour
nalists. 

But after DoJe.Canady bill was 
unable to win sufficient support 
even from Republicans, congres
Iional leaders decided to shelve it. 
Instead.they said, they would focus 
on repealing a program that sets 
aside nearly $6 billion worth of fed
eral purchases for minority firms. 

"The opponents of affinnative ac
tion have decided to foCus on minor
ity contracting, specifically minority 
small business; said Wade Hender
son. executive director of the lead
ership CAtronl on Ci:viLRights. ' 

House Speaker Newt Gingrich 
(R-Ga.) told reporters at the GOP 
convention that he pulled back from 
a wholesale attack on affinnative 

action because there were no good 
alternatives being offered. 

"Frankly. that's .part of 'A'hy I 
slowed down moving the fight over 
affinnative action through Congress 
because I didn't feel that we had ad
equately explained the positive half, 
which is how we want to help pe0

ple who. are born into poverty or 
born into deprived circumstances; 
Gingrich said. 

In the past, Opposing affinnative 
action has been a potent Republican 
weapon, Sen. Jesse Helms (R-N.C.) 
used a tele\ision ad to accuse his 
Democratic challenger in the 1990 
Senate race, HarVey Gantt. who is 
black, of favoring racial quotas that 
deny jobs to qualified whites. The 
ad is credited with helPing to seal 
Helms's victory. 

The difficulty opponents are hav
ing in framing their anti-affinnative 
action message has for the Ilioment 
left Clinton's "mend it. but don't 
end it." position unchallenged. That ' 
language is mirrored in the Dem0
cratic platform. . 

Supporters of affinnative .action 
say Clinton'~ phrase captures per
fectly t.lJe preV'='-ili..'lg .-~.!b!ic-senti-_
ment on the issue, although critics 
say it has not heralded any substan
tial change. So far. the administra
tion has suspended a huge Defense 
Department set·aside program' and 
proposed revamping a v.ide range 
of other affirmati\'e action efforts in 
federal purchasing. . 

'1be status quo has largely per
sisted in terms of the general pro
gram;- said Eastland, of the EtIiics 
and Public Policy Institute. "For 
that reason, I think he remains vul
nerable oR the issue." 

But if Clinton is vulnerable on af- ' 
finnati\-e action, it will take pres
sure from the Republicans to make 
that clear. And so far, opponents 
are struggling to hone their anti-af- ' 
finnative action message. 

"It is really atough issue for pe0
ple; said MiDer. with the .Heritage 
FoUndation. "It is easy to say you 
are against quotas, set-asides and 
preferences. But coming up v.ith a 
plan to replace them is a lot more 
,diffk-..llt.

Staff writers Kevin Merid4 and 

Jolin E. Yang contributed to this, 

report. 
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Redrawing the Color Lines 
Separate but equal is wrong, right? From busing to voting, a new generation 
of politicians and thinkers, black and white, is rethinking integration .. 

I
By HOWARD FINEMAN 

T'S NOT JUST THAT THE 

mayor is hlack; it's that her 
civil-rights credentials are 
so in order. Sharon Sayles 
Belton grew up in an inte

grated Minneapolis neighbor
hood. After Macalester College 
(where Hubert Humphrey once 
taught), she went south to regis
ter Mississippi" voters. Back 
home she became a Democratic 
city councilwoman, champion
ing inner-city jobs programs, 
drug control and civilian review 
of the police. Now she's in the 
office once held by Humphrey, 
who led a brave, lonely-and 

's 

"Ul'"""",w-crusade to write a 
" plank into Harry 

1948 platform. 
of which makes Mayor 

O\\cll crusade seem 
that much more remarkahle:· 
she wants to end court-or
dered "busing in her city. Bet
ter for African-Americans, she 
says, to spend the millions in 
transportation money improv
ing inner-city schools. Better 
to . build affordahle housing 
throughout Minneapolis. Bet
ter to rely on "children going to 
schoo!. in their 0\\Jl neighbor
hoods," she told NEWSWEEK. 
If that means fewer integrated 
classrooms, so be it. 

Expect the unexpected in the 
arena of race, politics arid cul
ture. A century ago next month. 
the Supreme Court codified segregation
"separate but equal" - in the infamous 
Plessy I'. Ferguson decision. Forty-t"·o 
years ago, the high court issued new march
ing orders: integration with "all deliberate 
speed." Now things are in flux again. Famil
iar remedies for discrimination - busing. 
affirmati\'e aclion." specially dra\\ll voting 
districts-are under attack. Old questions. 

Segregation: After years ofJiln Cro\v-separate 
schools, separate \vorlds-the '50.s and '60s 
brought the drealn of a racially mixed America . 

Education is one of the muddled places. 
There is a growing sense among urban offi
cials-white and black-that busing has 
outlived its usefulness. if it ever had any. 
Massachusetts Cm·. William Weld wants 
to o\'erturn a state law that mandates racial 
balance in classrooms:. Pittsburgh. Phila
delphia. Indianapolis and Arizona are try
ing to do away witli mandatory busing. So 

isn't busin'g but admissions and scholar-l 
ships. Georgia's attorney general wants to 
join California and Colorado in scaling back: 
preferences in public universities. In Texas,! 
tne Fifth U.S. Circuit Court of Appeals hasl 

temporarily suspended an order abolishing 
an affirmative-action program at the Uni-' 
versity of Texas Law School. but. no one, 
thinks the threat has eased. "The A-born!:! 
has still dropped." said University ofTexa~ 
pro\'ost Mark Yudof .' , I 

The racial-preference rules that apply to 
, the federal gO\'ernment itself are underl 
'. pressure. In Florida. a court just ii'l\'alidated 

a congressional districtdra\\,n to enhancel 

once thought answered. are asked anew: if : is· Prince Georges County. Md.. a well
e really is equaL is il \\Tong? '"Many : to-do-and majority black Washington 
assumptions that undergirded the suburb. Its Democratic count,· "executive. 

-rights movement h:l\'e been eroded." Wa:;ne K. Curry. \\'anls to gel rid of busing. 
Ron Walters: a professor at Howard too. He. like Belton. is African-American. 

t.\'. "Clear lines ha"e been erased." In state-supported colleg.es. the issue 

http:colleg.es


the chances that a black would beelected,AI 
least half a dozen other districts-all repre; 
sented bv recentk elected blacks-are at 
risk. Meanwhile. prodded by the courts. the 
Clinton administration is grudgingly rewrit

, ing affirmath'e-action rules in federal con
tracting. New guidelines. to be issued ne:-.1 
month. still use race and gender as factors. 
but no longer "set aside" business for minor
ities and women. 

Why all the tumult? The simple-and 

simplistic-answer is a federal judiciary 
stocked with 12 years' worth of Reagan and 
Bush appointees. Since 1989. a series of 
Supreme Court and lower-court rulings 
have limited what can be used to increase 
the access of minorities and women to con
tracts. schools and other benefits. "It shows 
you just hO\\' important judicial appoint
ments are." says D'a\id Bositis, an' expert 
on race and politics at the Joint Center for 
Political and Economic Studies in 'Wash
ington. In a major speech. Bob Dole just 
pledged to a\'oid choosing "liberal" judges 
if he beats Clinton in No\·ember. 

But there is more at work than partisan 

politics. Demographics are equally impor-with whites. In Washington. Atlanta. New 
tant. In many urban school districts there York and :Los Angeles. well-to-do African
are few \\'hit~s left. Indeed. while the num- Americans are flocking to suburbs they can 
ber of raciall\' mixed .c1assrooms climbed' . call their own. "They don't want the pres
dramatically in the '60s and '70s. integra
tion has slowed since. The newest trend 
as usual-is in California, where an anti
affirmative-action initiath'e 'is on the fall 
ballot. Immigraiion has made race there a 
matterfar more complicated than black and 
white. HispaniCs and Asians are l.arger mi

nority groups. so conservatives' like Gov. 

. Pete Wilson and Terrv Eastland. author of 

the new book "Ending Affirmative Action." 

. claim Martin Luther King's dream is their 

,ision. too. "In California, you just can't 


, have anything less than a truly colorblind 

societv." Eastland contends. 

There's another demographic trend un
dercutting the ideal of an integrated society: 
It's "voluntary resegregation," a fancy term 
for the old American tradition of sticking 
with your own kind. Many upwardly mo
bile blacks-whether searching for a ,co], 
lege dorm or a house in the suburbs-are 
choosing to live 'with each other rather than 

Celebration: The old' roads 'to"integration are 
ii1 disi·epair, replaced by the sense that black
only institutions are a better \vay to go 

sure and the hassle of lh-ing in a white 
world after work;" says Bositis. 

There is an emotionalcum?nt as well. 
Like other groups becoming absorbed into 
the mainstream, some blacks now-final
Iy-have the painful luxury of worrying 
about a loss of ethnic identity. There is a 

rising concern that in the quest 
for fairness, access and integra' 
tion, something has slipped 
awav. "There's another side of 
the 'ledger:' says' Walters of 
Howard. "There's been a loss of 
community for us." 
Whath~ppens now? No one' 

thinks core antidiscrimination 
laws are in jeopardy. Though 
Republicans helped get the anti
affirmative-action measure on 
the California ballot. Dole does 
not plan to tie his o\\'n campaign 
there'to it. And neither Dole nor 
Ne\\1 Gingrichplans to push a 
bill Dole introduced to abolish 
all federal preference programs. 

Yet parts of the liberal 
African-American leadership
based in Washington. New 
York and the elite universi
ties-feel threatened. At Har
vard last weekend. leaders of 
what W.E-B. Du Bois called 
"The Talented Tenth" - the re
vered historian's term for the 
black best and brightest - gath
ered to discuss Plessis looth 
anniversary. Educated in the 
h')' League, holding powerful 
jobs, they remain firm public 
believers in preferences. But 
some of them have come to 

. doubt the value of integration. 
One of the conference's hosts 

was HenrvLouis Gates Jr., chair 
of the university's Department 
of Afro-American Studies. In a 
ne\\: essay for the book 'The Fu
ture of the Race." he recounts 

both the pride and the estrangement he felt 
as a student at Yale in the late '60s. and the 
sense of "survivor's guilt" he says burdens 
many successful blacks who worrv about the 
cult~re they've left behind. Fo; her part. 
back in Minneapolis, Mayor Belton has no 
time for wistfulness. Doing away with bus
ing is more practical than ideological; she 
worries about what will happen if"the mon
ey dries up." "I don't have the time to intel
lectualize these things." she says. She was 
too busy for Harvard. She has a city t'o run. 

With Ln.:NELL HAl'COCK and MARK l\lILLER in 
"."'e". l'ork. PAT Wll'GERT in lIashington. GIS~\' 

CARROLL in Houston and "ER'; E. S~IITH in Atlanta 



MINNEAPOLIS INDIANAPOLIS 
ScIIooI board, with School board intends to seek 

. support of city's first .. end to.court order requiring 
: bIad mayor; oIJIains a btisingof more than 5,000 
; waiver of stale guidelines inner-city students to . 
. requiring racial balance surrounding suburbs 

ST. LOUIS Federal court 
decision is pending on an end to 
court-ordered bUSing plan that. 
sends 12,700 inner-city kids to 

., .....,. suburban schools 

tained as an expert witness by the school 
board, predicted that if Norfolk's cross
town busing continued, the whole school 
system would soon become 75% black, 
making racial balance impossible. 4Civil 

.rights groups have always discounted the 
importance of whites," he says today, 
~whichhasalways been a mystery to me. It's 

CLEVELAND 
The state asks 
federal court to 
end desegregation 
order jar schools, 

. now 79% minority 

I 

WILMINGTON 
Federal court ends 
supervision despite 
complaints of 
lingering segregation 

. LOUISVILLE School board's 
sole black member initiates 
reappraisal of busing plan 

FLORIDA Federal judge calls 
for hearing on ending 37-year 
court supervision oj Hillsborough 
County schools. Broward County 
abandons mandatory bUSing 

as though their goal were some abstract eq
uity thing, as opposed to actual integration." 
The court1accepted Armor's argument. 

"It was turning back the clock. It was 
like being told you have to go to the back of 
the bus," recalls Lucy Wilson, then an as
sociate dean at Old Dominion University 
and one of two black school-board mem

bers who initially voted against the ~Ian. 
When the federal court's ruling rendered 
the return to neighborhood schools in
evitable, \Vilson and the other dissbnter 
changed their votes in exchange for a tom

. mitment that the all-black schools \~'ould 
be targeted for extra resources, th'ough 
Wilson doubts the promise will be ke~t for
ever. (As Harvard School of Educati~n so
ciologist Gary Orneld has observed, "A less 
powerful group isn't going to get di~pro
portionate resources for a very longl time 
from a more powerful group, It requires 
that water flow uphill.") For the 1993-94 
school year, the district's average exp~ndi
ture per pupil in the black "target'j ele
mentary sc~ools was $736 higher than at 
Norfolk's other elementaries, while Iclass 
size averaged 20 pupils, two or three fewer 
than at the other schools. I 

Still, test scores dropped at the.lO target 
schools after the end of busing. Ini1991 
black third-graders in the target schools 
scored 5 percentage points lowerl than 
black third-graders in the remaining inte
grated elementaries on a battery ofl tests 
Last year black third-graders in the target 
schools tested 10 percentage points 16wer. 

Young Park Elementary occupies ~ weU
kept building set among the barracks-like 
structures of Norfolk's Young Terrace public 
housing project. Of its 341 students, 98% are 
black and 94% are poor enough to qua1ify for 
the free-lunch program. This year so far, the 
parents or guardians of 60 to 70 kid~ have 
joined the PTA. "Some of the childrenlarrive 
at school not kno'i\;ng their fyll nam~; they 
just know their nickname," says principal

I 

. , 
colonel with his patrician features, astride his prancing steed, 
while his swarthy soldiers follow obediently. As the 20th centu
ry moved toward itsc\ose, most American blacks no longer saw. 
this as the model for relations between the races. 

Now the relentless tides of demographic change in most large 
American cities have eroded the gains made during the·school
desegregation era, In 1972-the year blacks siJed to desegregate· 
Boston's schools-some 90,000 students were enrolled in the 
public system, 54,000 of them white. As of September 1995, some 
63,000 students remained, barely 18% white. What does it mean 
to say that one is for integration in a school system so configured? 

The Milliken I). Bradley decision laid the groundwork for to
day's desegregation conundrum. Had Boston's federal district 
court been able to embrace. the school systems of such storied 
American communities as Concord and LeXington, there would 
have been more whites with whom to integrate and less criticism 
that Judge Arthur Garrity's order did little more than mix "poor 
blacks" with "poor whites."But it would be naive to imagine that 
most suburban whites would obediently put their children on the 
bus to the inner city. Suburban families might have thrown few
er rocks than did the working-class whites of Charlestown and 
South Boston, but I suspect that when the dust settled, many 

PITTSBURGH 
School board proposes 
scrapping busing in favor 
of neighborhood schools, 
though many would be 
primarily one race 

would have put their children in private or parochial SChools.lr 
found other means of evading the order. I 

Ultimately, it is futile to debate what might have been. I still 
believe in desegregating schools by both class and race. Btt 
since it won't happen in many places, what goal realistically r~
mains for those who fought so bravely for desegregated schools 
in Little Rock, Arkansas, Boston;New Orleans and Denver? To 
what vision of the good society can they dedicate themselves? 

. As a Boston school official told me last year, "Oui task is ~o 
. educate the kids who're here, instead of yearning for those w~o 
have left. And, who knows. perhaps if we do a good enough job, 
some of those who have left may start trickling back." Call hbr 
naive, ifyou wish, but that strikes me as the only realistic altenia
tive: to make the urban public schools work for whatever clientele 
remains. It will be a long, slogging, increrubly difficult task. Th6se 
who demonstrated their virtue with marches and vigils must n6w 
do the harder thing of raising taxes and committing public te
sources, which may require more genuine heroism than the tHe
atrics of the old integration story. : I_ 
f. Anthony Lukas' book on the Boston busing wars" Commbn 
Ground, won a Pulitzer Prize in 1986. . . 

http:SChools.lr


Rub}' Greer, who has managed to improve· 
test scores and attendance. 'They don't 

. know how to hold a pencil or a book. And it 
seems like you never catch up." 

. A five-minute drive away from Young 
Park stands Taylor Elementary. This is the 
neighborhood school of white children 
from the large houses on the surrounding 
tree-lined streets; and of black children 
from nearby, mostly working-class neigh
borhoods. Sixty-one percent. of Taylor's 
433 children are white, and only 30% qual
ify for the free-lunch program. One hun
dred percent of the children's parents are 
in the PTA, which runs 22 committees. In 
1994, 68<n: of Taylor's fourth-graders sur
passed national nonns on standardized 
tests. At Young Park, 7% did. 

"The whole discussion of desegregation 
is corrupted by the fact that we mix up race 
and class,» says Harvard sociologist Omeld. 
"You don't gain an~1:hing from sitting next 
to somebody ....ith a different skin color. But 
you gain a lot from mo\ing from an Isolated 

. poverty setting into a middle-class setting." 
.'"National statistics pro\ide sugge~tive e\i 
··dence that desegregation raises blacks' aca
demic achievement (\\ithout lowering 
whites'), despite its apparent failure in such 
high-profile cases as Yonkers-where mid
dle-class flight .left low-income students 
concentrated in high-poverty schools. A 
massi\'e 1993 Department of Education 
study of Chapter One~ the comrensatory
education program for poor children, 

found that recipients of Chapter One ser
vices in schools where at least three-quar
ters of the children were poor scored sub
stantially lower in math and reading than 
recipients attending schools where fewer 
than half were poor. 

And, in fact, since the onset of wide
spread desegregation in 1971, black 17-year
olds have closed roughly a third of the read
ing-score gap that separated' them from 
whites. A soon-to-be-released study by Deb
ora Sullivan and Robert L. Crain ofTeachers 
College, Co)umbiaUniversity, reports that 
among 32 states, the gap between black and 
white fourth-grade reading scores is nar
rowest in West Virginia and Iowa, where 

. blacks are least isolated from whites, and 
largest in Michigan and New York, where 
blacks are the most racially isolated. 

Crain and others have found, however, 
that academic-achievement tests are only 
one measure of what schools offer-another 
·important one being what researchers call 
"life chances." The "great barrier to black so
cial and economic mobility is isolation from 
the opportunities and networks of the mid
dle class," Crain says. School desegregation 
puts minority students in touch with people 
who can open doors to colleges' and careers. 

In 1966 a randomly selected group of 
kindergarten-through-fifth-grade low-income 

students in'Hartfoi'd, Conn'ecticut, nearly all 


. of them black, were offered the opportunity 

to attend school in a dozen \irtually all-white 

suQurbs. Sixteen years later, researchers 


J.975,lDUlSVlUI ~ntibu~ ~strators battle police on the first day of 
:-.Jicourt-ordered busing between city and suburbs. Now jefferson County 
':'l6ChooIs are amoag.•nation's most integrated, but some parents are 
,dsenehantecl With a .;stem that requires long, .arduous bus rides to school 

. ... : . ",', . . . .' . - '. \ .. 

tracked down more than a thousand of those 
who had been tapped for the program and a 
like number of those who had not. Crain 
found that males in the test group ",I'ere sig

. nificantly more likely to have completed two 
or more years of college and Jess likely to 
have dropped out of high school or got in 
trouble v.ith the police, and females were less 
likely to have had a child before age 18. 

School desegregation also leads to 
housing desegregation, not only by pro
moting tolerance but also, to put it bluntly, 
by making it impossible to avoid an inte
grated school by choosing where you live. 
According to a study by Louisville's Fair 
Housing Council, Jefferson County'sschool
desegregation program reduced residen
tial segregation to such an extent that by 
1990, though only 17% of the area's resi
dents were black, a mere one-quarter of 1% 
of the popUlation lived in a census tract 
v.ithout black neighbors. 

But in the case of Louisville, a great 
desegregation success story, the city and 
suburbs are in a single school district. In 
most Northern cities, white flight has un
dennined even the best efforts at racial 
balance, and the measurable benefits of 
desegregation programs have been spot
tier-while the burdens,. particularly on 
black students, have often been enormous. 
There has always been some preference in 
the black community, as in the white, for 
neighborhood schools (though these may 

i be more an ideal than a reality for the chil
, dren of the poor, who tend to move, or be 

moved, a great deal). And there is a realistic 
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. ,hild"n (" from th,i, n,ighbo,· , "hool,;o liI",II,- (,II 'p'rtJ,j,ding fut. 
hoods in order to keep the races 
apart. 
, Federal District Judge Russell 
G. Clark, a conservative Demo
crat, ruled that the state and 
KCMSO had violated.the Constitu
tion, but he dropped the outer dis-· 
tricts trom the case, finding insuf
ficient proof that they they had 
acted iIIegally-a decision he 
would have cause to regret. "The 
very minute I let those suburban 
school districts out, I created a' 
very severe problem for the court 
and EoI' myself, really, in trying to 

. come up ""ith a remedial plan to 
integrate the Kansas City, Mis
souri, School District," the judge 
reflected years later. "The more 
salt you have, the more white you 
caMurn the pepper. And without 
any salt, or with a limited amount 
of salt, you're going to end up 
v.ith a basicallv black mixture." 

KCMSO'S o~ly remaining hope 
That is exactly what happened. School for racial balance was a system of magnet 

segregation exacerbated residentialsegre- schools designed to lure whites' back from 
gation, as whites chose not to live in neigh. private schools and the suburban districts. 
horhoods served by predominantly minor· In 1986Judge Clark ordered such a plan. Af· 
ity schools. Detroit:s publiC;.sc~ool.sys.!em. ter the KCMSO:S enrollment became major-
is now 94'1( minority. By 1990, in the 18 it)' black in 1970, the district's voters, who 
largest Northern metropolitan areas, remained majority white, had allowed the 
blacks had become so isolated that ....___________------.,~ end of the day. The kids even talk out 
78% of them would have had to move 
in order to achie\'e an evenly distrib
utedresidential pattern. The Milliken 
ruling, says Indiana University's 
Brown, "eliminated all hope of mean
ingful desegregation in most of the 
country's major urban areas.» 

This was the state of affairs when; 
.in 1976. the Federal Government' 
threatened to cut off funds to the 
KCMSO because it had maintained a 
dual system of segregated schools. Pro- . 
integration kitchen-table activists who 
had won control of the KCMSO school 
board responded by suing suburban 
school districts and the State of Mis
souri, arguing that they had worked toinstruction, but Adams, an FBI agent 
confine blacks to the inner city. 

Until the Brown decision, schools 
were segregated by law in Missouri; 
after it, the state allowed desegrega
tion at the discretion. of local school' 
boards. Many of the suburban dis· 
tricts (parts of which extended into 
the city) had not allowed blacks to at
tend high schooL. forcing black tami
lies to move into central Kansas City in 
search of education. As the city's mi
nority population grew, the KCMSD reo 
diew school-attendance zones hun
dreds of times and bused some black 

i ing initiatives '19 times while pipesbJrst 
and ceilings collapsed. In addition Ito 
smaller classes and higher teacher salaries. 
Judge Clark's order required renovatio~ of 
55 schools and construction ofl7. \Vhen the, 
school district failed to come up with Iits . 
quarter of the cost-Clark had laid thr~e
quarters of the bill on the state-the judge 
took the unusual step of doubling the Idcal 
property. tax. The money bought, amqng 
other things, a planetarium,radio and !TV 
studios, and 1,000 computers for Central 
High School's 1,069 students. Centhl, 
which before Clark's order was awashl in 
broken toilets and overrun by rodents, nb",,· 
occupies a $32 million building that res~m
bles a small city's airline terminal and fea
tures an Olympic-size swimming pool. I 
. The KCMSO's annual per-pupil expendi
ture, excluding capital costs, reached$9¥12 
last year, an amount exceeded by perhaps 40 
of the nation's '14,881 school districts. AUIto
gether, as of this February, $1.7 billion ,has 
been spent under court order in Kansas Git\,. 

Sugar Creek Elementary is a Frenbh
immersion school. An integrated teach:ing 
staff of native French speakers recruited 
from France, Belgium,. 'Canada, H~iti. 
Egypt and Cameroon keep the children 
speaking only French, from the Pledg& of 
Allegiance C'Je declare.fidilite au drapkau 
MS Etats-Unis ... ") through recess to Ithe 

of turn in French. "They're so eag~r to 
~ learn everything, they pick it up like a 
~ sponge," says kindergarten tea~her 
f Janet Lawrence. i' 
~ A third of the students are w~ite. 
• and a third of those come from outside 

the district-transported by par~nts 
such as Virgil Adams. (The s,tate 
stopped paying for transportation into 
the district this year.) Adams or his ~fe 
makes a 28-mile round-trip drive tI~ice 
a day from Blue Springs, a suburb of 
tidy lawns and two-car garages, so 'that 
Sarah can go to second grade ,and 
William to third at Sugar Creek. They 

. were drawn by the foreign-langl)age 

based in Kansas City, sees the social 
mix itself as an important advantage. 
"Somewhere on the news one nigh~ the 
word nigger was used," he recalls. j'My 
son asked me what it meant. I th0l1ght 
that was great; if he'd been around my 
dad three or four days in' a row, he'd 
have known. We didn't want to Bring 
up our kids that way." I 

For all its moral appeal. however, 
the Kansas City plan's achieve~ents 
appear modest when weighed against 
its enormous expense. The numb~r of 
out-of-district white children enrblled 

IS 
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at the magnet schools peaked at 1,476 last 
year. Standardized test scores have regis

, tered slight gains; White flight, while sub
, stantiaUv slowed, has not been reversed: in 

1985, th~ year b~fore the magnet plan be
gan, thf' district was 73.6% minority; this 
year it is 75,9% minority. If nothing else, 
horrible school facilities ha\'e been re
placed \\ith nice new ones, and for some 
that is justification enough. "I bet a lot of 
kids in' Kansas City are enjo~ing their 
childhood more now that the vdon't have to 
go to schools that smell." sa)'s author Jon
athan Kozol. a longtime chronicler of edu
cational injustice. "A good society would 
consider. that money well spent." 

1S IS NOT THE PREVAILING 

\'iew in Missouri, where for 
the past decade candidates for 
just about any office have 
heen running' against what 
much of the electorate per
ceives as Judge Clark's Iiberal
from-hell spending spree. 

Attorney General JaySixon expresses out
rage that the state has spent 82,6 billion on 
court-ordered school' desegregation in 
metropolitan St. Louis and Kansas City, He 
is seeking "unitary status"-that is, an end 
to court superyision based on a judicial 
finding that the system is desegregated-in 
both citJes. 'Tm a Democrat. and I want to 
help, kids' educations," he says. "But to see 
the fencing team in Kansas City sent to 
Hungary because it showed up good in the 
focus groups and the whites would think 
it's cool, is just ridiculous," 

----->{', 

A "",THE TIDE TURNS 
, Since the Supreme Court's 
decision last June ••• 

Percentage at blac!! 

The U.S, Supreme Court evidently 
agrees. In Missouri !.l. Jenkins, the court 
held last June that Judge Clark had no au
thority to order the state and district to pay 
for a plan aimed at attracting suburban 
students. Chief Justice William, Rehnquist 
pointedly reminded the district court ~hat 
its ultimate goal was not to achieve racial 
balance but "to restore state and local au
thorities to the control" of the school sys
tem. Once the lingering effects of legally 
enforced segregation were eliminated, it 
would be perfectly legal for the district to 
run schools that happened to be all black or 
all white. As Justice Clarence Thomas ex
plained, "The Constitution does not pre
vent indhiduals from choosing to live to
gether, to work together, or to send their 
children to school together, so long as the 
State does not interfere with their choices 
on the basis of race," 

For the KCMSD, Missouri v. Jenkins por
tends a big reduction in the state's extraordi students who attend DENVER 
nary desegregation payments. For court· white-majority schools Blac!!-Ied school 
ordered desegregation generally, the board plans returr,m lOmost 
decision's implications could be' dire. Says 

h 

~ integrated states to neighborhood 
schools afterassociate director of the NAACP Legal De _lOmost federal court endsfense Fund' Ted Shaw, who argued the _ segregated states desegregation ord,Kansas City case before the high court: "If 

~,' ... -" .... , ... the courts.say unitary status means school 
districts just have to get to the point where a court approval of a ret1,lrn to neighborhood 
desegregated snapshot can be taken, and schools back in 1986, for the stated purpose 
then they can go back to the segregating of increasing parental involvement and ar
school assignments they had before-if that's resting white flight. Black parents had sued 
all Brown has done, it's been a big-charade." to block the new plan because it would im· 

If resegregation is indeed the wave of mediately render 10 elementary schools, 
the future, then the future can be glimpsed many of them serving housing projects, 
in Norfolk, Virginia. Norfolk won federal 100% black. Sociologist David Armor, re

" , ... 
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THE NEED FOR ATOUGHER 
KIND OF HEROISM 

,1975, BOSTON: The ponee battle white. opposecito busing 

By J. ANTHONY LUKAS 

A
TTHE CREST OF BOSTON'S BEACON HILL, A BRONZE MONU

ment portrays Colonel Robert Gould Shaw leading the 
black soldiers of the 54th Massachusetts Volunteer 
Infantry in their assault on Fort Wagner, South Carolina, 

in July IS63-a battle that cost the young aristocrat and nearly a 
hundred of his troops their lives. When the Union army asked 
for his body, a Confederateofficerreplied, "We have buried him 
with his niggers." Shaw's sacrifice-memorialized by the poet 
James Russell Lowell as a "death for noble ends"-has become 
an emblem of the lofty idealism that inspired New England's 
19th century abolitionists and their 20th century descendants iri 
the civil rights and school-<lesegregation battles. 

In the 1960s and 1970s, those movements enlisted the en
ergies of some of that generation's finest young whites. eager to 
express their altruistic impulses, to live and, if necessary. to die 
for noble ends. But from the late '60s on, the role of white lib
erals was circumscribed by the rise of black nationalists, who 
suspected that Northern whites were as eager to put their o\\-'O 
virtUe on display as to seek self·determination for Southern 
blacks. After all, the Shaw monument portrays the young 
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pessimism a]:x)ut,the prospects for integra
tion. Says the Legal Defense Fund's Shaw: 
"My sense is a lot of people are saying, 
'We're tired of chasing.white folks. It's not 
worth the price we have t6 pay,''' 

DWARD NEWSOME, AN AFRICAN
American lawyer in the real es
tate business \,\'ho himself attend
ed a segregated school in Jexas, is 
a leader of the anti-magnet plan 
coalition that has dominated the 
Kansas City school board since 
1994. He feels the underlying as

sumptions of desegregation are patronizing 
to blacks-as does Justice Thomas. "It never 
ceases to amaze me," \\Tote Thomas in his 
'Missouri v. Jenkins concurrence; "that the 
c.ourts are so \\illing to assume that anything 
that is predominantly black must be inferior,» 

Says Newsome: "I welcomed the Su
preme Court decision. 1 saw it as an oppor
tunity for the first time in years to focus on 
remo\ing the vestiges of segregation. For 
10 years we've concentrated on bringing in 
white kids. There's been no Afrocentric
themed magnet school because it doesn't 
appeal to white folks." . . 

I The JS. Chick Elementary ~chool rep-. 
resents the kind of school.Newsome thinks 
there should be· more. of. Chick, whose 
African-centered program was fashioned 
by its entewrising principal, Audrey Bul
iard, occupies a bleak. brown brick build

rocentric curriculum, it appears one race is 
. superior over the others," says Bullard~ "The 
Ahican-centered curriculum makes them 
feel, Tm a part ofthis. I'm not on the outside 
looking in.'" Something must be working: 
Chick's students outscore some of the mag
net schools' pupils on standardized tests. 

On a recent morning in Lola Franklin's 
third-grade class, the kids are wearing pa
per crowns signifying their statUs as Ahican 
kings and 'queens, and they are standing 
one after another to shout out a dizzying va
riety of facts, "Welcome to Guinea-Bissau!· 

.The official language is Portuguese," 
"The main religion is Islam!" 
"Sheep, cattle and goats are the princi

pal animals!" . 
"\\'ho can name an Ahican-American 

comedian?" inquires Franklin, 
"Eddie Murphy!" "Bill Cosby!" 
"And some ,\merican comedians?" 
"\\'hoopi Goldberg!" 
"No, an American comedian," she cor

rects them', 
"Roseanne!" a boy calls out. 
"Good," says Franklin, . 
. Clint Bolick, litigation di~ector for the 

libertarian;Institute for Justice in Washing
ton, predicts court-ordered desegregation 
schemes \\ill be gone in 10 to 15 years. Their 
fatal error ;was in making racial balance a 
goal, which eventually led to admissions 
preferences for whites, "turning Braum on 
its head," says Bolick. "\\'hat all this shows is 
that social engineering doesn't work." 

of Kansas City. Ninety-eight percent of I . But a great deal of social engineering 
Chick's 327 students are black. "With a Eu- . 

ing in a rundown east-side neighborhood 

went into creating school segregation in the 
. " " , 

",'M APART OF THIS": Students rehlealrse 
for an Afiic:an-c:uHure _riormane.. 
Chlc::k, a Kansas City elementary 
oHers an Afrocentrk c::urrkulum 

I .' 

first place, points out William 
Washington lawyer who has 
il rights cases for 40 years. 
what he sees as the courts' 
that segregation is the 
desegregation goes against the 
der of things. The court's own 
Brou;n was' that segregation had 
posed by law and practice for many 
Missouri is a good example. You 
racially restrictive co\'enants, racially re
strictive ordinances, The notion that some
howsegTegation came about all gecaJse of 
people's individual preferences is wrohg." 

Engineered or not, American soci~ty is 
facing "awesome demographic charlges," 
says Harvard's Orfield. "In around '2050 
there's going to be about half nonwhites in 
the total population, in 2020 about half 
nonwhites in the school populationl. We 
have to figure out how to run our in~titu
tions in that kind of a society. :Separat'e but 
equal' is the most well-tried experimJnt in 
American history. It was policy fdr 60 
years, and we have no evidence that it can 
work; given the distribution of powet and 
resources in our society."·, I. 

Four decades after his research h~lped 
decide the case that was supposed to change 
evel')thing, perhaps Kenneth Clark stilJ 
puts the issue most succinctly: "Talk ~bout 
'separate but equal;' "he says, "If they're go
ing to be equal, why are they separate?" • 



EGAIJTE, FRAT£RHITE: Whether they're . 
blKk or white, Kansas City kids or 
IlUburbanltes, Sugar Creek's third-graders 
aD speak the same language: French 

gated region, half of all black students at

tend such schools. "We have already seen 

the maximum amount of racial mixing in 

public schools that will exist in our life

time," says University of Indiana law pro

fessor Kevin Brown, an expert on race and 

education. The combination of legal reVi

· sionism and residential segregation is 
effectively ending America's bold attempt 
to integrate the public schools. . 

This historic reversal has been wel
comed by many in the African-American 

· community. In some cities':"'Denver, for 
example-the dismantling of mandatory 
desegregation has been initiated by black 
leaders, since it'is often black children who 
bear the brunt of such plans-forced to 
travel long distances to schools where they 
may not be welcome. In Yonkers, ·New 
York, late last year the IQcalleader of the 
N.A.A.C.P..was suspended by the national 
'organization for declaring that busing had 

outlived its usefulness. Clinton Adams Jr,,· . ored children. In dissent, Justice John Har

a black attorney who is sufficiently abrasive 
to qualify as a militant in Kansas City-a 
town so even-tempered that car horns are 
blown only to warn of impending colli
sions-takes an even harder line: "The 
most egregiousihjUstice is the situation 
where suburban white kids get priority 
over resident African-American kids, who 
are the adjudicated victims of segrega
tion," he says. "That's atrocious. Just to try 
to achieve some kind of mytbicalbenefit 
that black kids will receive by sitting next 
to a white kid?" . . 

HOMER A. PLESSY, DESCRIBED IN COURT 

papers as "of mixed descent, in the propor
tion of seven-eighths Caucasian and one
eighth ,o\frican blood," bought himself a 
first-class ticket from New Orleans to Cov
ington, Louisiana, and took a seat reserved 
for whites on the East Louisiana Railway. 
He was jailed for violating an exquisitely 

. even-handed, race-neutral statute that for
bade members of either race to occupy 

. accommodations set aside for the other
with the exception of "nurses attending the 

· children of the other race." Plessy insisted 
he was white, and when that failed; argued 
that .criminal-court judge John H. Fergu
son had violated his constitutional right to 
the equal protection of the laws. , 
. In its ruling on Ple-ssy v. Ferguson, an

nounced May 18, 1896, the Supreme Court 
declared laws mandating that "equal but 
separate" treatment of the races "do not 
necessarily imply the inferiority of either· 
race," and cited the ""idely accepted pro
priety of separate schools for white and col-

Ian remarked, "The thin disguise'of'equal' 
accommodations. .. wilJ not mislead any 
one, nor atone for the wrong this day done." 

But the thiri disguise endured for a half
century, until a series of school-segregation 
cases culminating in Brown v. Board ofEd
ucation ofTopeka. "Separate educational fa
cilities are inherently unequal" and violate 
the Constitution's equal-protection guar
antee, a unanimous Supreme Court ruled 
on May 17, 1954. A year later,the court 
ruled that school districts must admit black 
students on a nondiscriminatory basis "with 
all deliberate speed" and instructed the 
federal district courts to retain jurisdiction 
"during this period of transition." 

the 

NATION IS STILL IN THAT 

of transition, observes 
J(PTlnpth Clark, 81, the black so
ciologist upon whose work the 
Brown decision in part relied. "I 
didn't realize how deep racism 
was in America, and I suppo~e 

court didn't realize it ei
ther," he says. Ten years after Brown, when 
only 2% of black children in the South at
tended schools with whites, the court an
nounced, "The time for mere 'deliberate 
speed' has run out." In 1968.the court de
clared that discrimination mUst be "elimi
nated root and branch." In 1971, noting 
that about 40% of American. schoolchil
dren routinely rode buses to and from 
school' anyway, the court held in Swann 0. 

Charlotte-Mecklenburg Board of Educa
tion that the federal courts could order 
bUSing to desegregate schools. 

Busing broke the back of segregation 
in the South, where 36.4%. of black stu
dents attended majority-white schools by 
1972. But Chief Justice Warren Burger's 
opinion in Swann also opened the door for 
the federal courts to get out of the integra
tion business. Once legaUy enforced segre
gation was eliminated, he wrote, single
race schools would not offend the 
Constitution unless some agency of the 
government had deliberately resegregated 
them. 

Since the end of World War II, as 
blacks have streamed into the cities in 
search of work, whites have streamed out
in search of greener lawns and whiter 
neigpbors. Anytime blacks were· able to 
breach the wall of restrictive covenants, 
brokers' steering and mortg~ge redlining 
to begin to integrate a neighborhood, white 
flight and resegregation quickly followed. 
By 1970, with the white birthrate plunging, 
Northern urban school districts, which sel
dom extend beyond city limits, lacked 
enough white children to desegregate. 

A dearth of whites led a federal court 
to order the city of Detroit to integrate its 
schools with those of 53 surrounding dis
tricts. In 1974 the Supreme Court struck 
down that order, holding in Millikenv. 
Bradley that suburban districts could not 
be ordered to help desegregate a city's 
schools unless those suburbs had been 
involved in illegally segregating them in 
the first place. Justice Thurgood Marshall 
warned in dissent that the court had set a 
course that would allow "our great metro
politan areas to be divid~d up each into two 
cities-one white, the other black ... " 
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Mass.achusetts Hoase Speaker Accepts GuiltyPlea 
. . '. . 

BOSTON. March 27 (AP) ~ The ~ 
Speaker' of the Massachusetts House 
agreed today to plead guilty to Fed-' 
eral tax evasion Tor filing. false ex
penses' and lying under oath about 
them. . . 

The. Speaker. Charles E . .Flaherty 
of Middlesex..said· he ·would· step 
down on June 30 but remain in the 
House. 

In addition to the Federal charges, 
United States Attorney Donald Stern 
said Mr. Flaherty also admitted to 
the State Ethics Commission that he 
received free vacation lodging from 
lobbyists and business executives. 

. Mr. Flaherty; a Democrat, will 
spend two years on probation. If he 

. had been imprisoned, state' law 
would have forced. him to give up his 

,,' , , 

office.·· 
Mr.· Flaherty insisted at a news 

confer·ence.thathe had done nothing 
to violate the public trust. The only 
evidence of wrongdoing revealed in'a 
three-year investigation. he said, 
was a "reconstruction" of lost docu
ments' that he submitted during a tax 
audit.· , . . ' 

"That. was wrong," he said. "It 
was a mistake in judgment on my 
part." 

Under the terms of today's agree
ment, Mr. Flaherty said he would 
plead gUilty to a felony tax charge, 
pay $24,200 in criminal 'and civil pen
alties and serve two'·years' proba
tion. A condition of probation is that 
Mr. Flaherty. also' pay $26,000 in fines. 
to the ~tate ·Ethics Commission for 

receiving about $13.175 in illegal gra
tuities from lobbyists and . business
men. 
. The ethics charges stem from Mr. 

Flaherty's free use .of . vacation 
homes between July 1990 and August 
1992. ' 

.Mr.Flaherty, 57, was first elected 
to the House in 1966 and was chosen 
Speaker in 1991. 

Federal authorities said that after 
his 1983 tax return was audited, Mr. 
Flaherty submitted a false affidavit 
and an altered diary in support of 
expenses he claimed. 

Based on .thl;!· bogus information, 
the Internal Revenue Service re
duced his tax liability and saved him 
ilt least $8,400, the Government said. 

\ 

\ 

\ 
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changillg demographics. The population el
igible for affirmative action continues to 
grow several times faster than the rionpre- . 
ferred population. And where .blacks once 
constituted the great bulk of the eligible. 
population, Hispanics and Asians have be
come more numerous thim blacks, thanks 
to,post-1965 immigration. Generally speak- , 
'ing. affirmative action includes immi
grants of the "correct" race or color, and 
roughly three-quarters of immigrants be
long to preferred groups. So while prefer
ences were original.ly rationalized as a 
remedy for historic discrimination against·' 
blacks. now preferences are increasingly' 
being extended to people who. if they ex: 
perienced discrimination. experienced it 
somewhere else at someone else's hand. 

Thanks to affirmative action. there is 
also now conflict among the preferred, 
groups. In Los Angeles. Hispanics want 
their share of county jobs. arguing. that 

. black employees are "overrepresented." 
,In Ohio. blacks and Asian-Indians, have 
gone to court over whether the latter 
should be eligible for. affirmative action in 
contracting. ' 
Protect Equally 

Facts such as these reinforce the case 
for the proposition that only law that nei
ther aiivantages nor disadvantages on ac' 
count of race or ethnicity is law that can 
equally protect everyone in our'increas
ingly diverse nation. Of course. CCRI and 
Dole-Canady would' establish precisely 
,this kind of law. In doing so, these mea
sures would complete the path to color
blind government largely cut in recent 
years by the Supreme Court. with doctrine 
that all but says no to racial preferences by 
government. , 

The endgame for affirmative action. 
at least as practiced by government. has 
arrived. In seeking to avoid checkmate. 
president Clinton is siding against the. 

. antipreference majority of not. only the 
American people but also his own party. 
If past performance is any indication, 
President Clinton may well t»' to ob
scure his pro-preference position in' the 
months ahead. So a question for the 
campaign is whether Sen., Dole can illu
mine where his opponent stands while 
articulating the case for law of the kind 
he supported when he voted for the Civil 
Rights Act of 1964. The experience of the 
intervening years has made that case 
even more compelling. 

Mr. Eastland. editor of Forbes Media
Critic. is the author of "Endillg Affirmative' 
Actioll:, The Case for Colorblind Justice" 
(Basic Books). 

' 
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SOCI.AL POLICY 

LABOR 

Choice of, Compensatory TIme 

Or Extra Pay OK'd by Panel" 


, Managers could do awa~ with vaca
tim:! time and force their employees to 
work extra hours to earn any paid time 
off, committee De~ocrats Icontended. 
And since an employer could choose at 
any time to pay cash instead of compen

, satory time, an employee Iwho might 
have worked extra hours to take time off 

Along party lines and over the for, say, a child's hospitaliz~tion,could 
strong objection of organized lao, find that time suddenly ev~porated at 

bor; the House Economic and Educa the employer's whim, Democrats say. 
tional Opportunities Committee on Such objections amounted to little 
June 26 approved a bill that would more than nitpicking, ~aid Steve 
allow employers to grant their workers Gunderson, R-Wis.; who icalled the 
compensatory time off instead of over- partisan wrangling: "just about. the 

, time pay for work performed beyond stupidest debate I've seen in my 16 
years here." 40 hours a week. 

The bill (HR 2391), drafted by , Democrats PatsyT. Mink of Ha-
Cass Ballenger, R-N.C., was approved waii and Lynn Woolsey ofl California 
20-16. , conceded that a substitute i version of 

President Clinton em braced the idea the bill offered by Balleng~r and ac- , 
but not the specifics of the bill June 24, cepted by voice vote had moved the 
saying "simply spending time with your legislation significantly towl'h-d the op
family can be' a dream in itself." That ponents' position. For: instante, the new 
seemed to be a shift in attitude from version explicitly forbids dirkct or indi-
May, when House Republican leaders , rect intimidation, threats or toerciOri to 
had considered using the measure as the sway employees toward qr against 
vehicle for an amendment to raise the choosing compensatory time,:and stipu
minimum wage. At that time, White lates that workers who choos,e compen

, House officials called it "a poison pill," 
and the idea was dropped. year. As with overtime pay, an hour of 

"At least now we appear to be onthe work performed beyond' the 40-hour 
same wavelength,'~ Committee Chair 'work week would be compensated at 
man Bill Goodling, R-Pa., said during timecand-a-half under both 'the 
the June 26 markup, "A few polls can Ballenger and Clinton plans. , ' :, 

, " ,"'"";~:' tmnpoisOn"jJills'into YltaminS':" "-'.' .' "bemocrats', contend tht13aile~ier 
"'But Democrats and the White bill does notcreate'strorigenotlgh proc 

House insist the Republican approach tection!) against employers who might 
would let employers exploit low-paid coerce their workers to forgo overtime 
workers. Major K Oweps, D-N.Y., de pay, That is because workers are pro
clared he' would have to tell his con tected only against "willful violations" 
stituents, "The Republicans are com of the rules against coercion. a stan
ing for your overtime pay." dard most employees could not prove, 

Current law, established in 1938, said Robert E. Andrews, D-N.J. : 
maintains that most work beyond a In contrast, the Clinton proposal 
40-hour work week be compensated at would establish a lower burden of 
a rate of one-and-a-half times a work proof, imd, it stipulates that workers 
er's hourly wage. In 1985, that law, the vulnerable to coerCion such as part-
Fair Labor Standards Act. was time, seasonal and temporary employ-
amended to· allow federal, state and ees - ~ust be paid overtime wages. 
local government employees to be 
compensated with time off instead of A Choice ,,' 
overtime wages. Employees who are The bill ostensibly gives workers the 
considered professionals are exempt choice between overtime and compensa
from federal wage-and-hour laws. tory,time, but leaves the ultimate deci-

Under the Ballenger plan, which sian to the employer. said ranking mi-
again amends the Fair Labor Stan- nority member William L. Clay, D-Mo. 

, dards Act, employees could choose to , }?or instance, the legislation allows 
take up to 240 hours of compensatory employers to require a reasonable no-
time off a year instead of pvertime tice before comp time can be used and 
pay. Clinton would cap compensatory to restrict its use to times that do not 
time at 80 hours a year., Under the "unduly disrupt" operations.' Clinton 
Republican plan, banked comp time would allow workers to use their time 
would be cashed out at the end of each whenev~r they need it for family or 

medical leave or, with two weeks no-
By ~~ tice, for any other purpose. ' 

PRESERVATRI\f NTON LIBRARY PHOTOCOPY 

satory time could ~hange their minds at 
any time and receive cash,i based on 
their highest wage levels, BaUknger said. 

Bill advocates said th~ measure 
would simply give employ~es some

,.,J4i,U,l~:,~11I!-t. PRlis .su.ggest7,5, percent,of 
"" them want: a chOice, between money', 

afid~tih1e off. 
"This really is motherhoqd and ap

pIe pie," Ballenger said. "They just 
havelbt recognized it :yet." i 
,The bill is popular with House Re
publican leaders arid could w'ind up on 
the floor before the summer i~ out, said 
Republican Conference ChairtnanJohn 
A. Boehner of Ohio, but its ultimate 
passage is a long shot. No companion 
legislation exists in the Seriate. Sen. 
John Ashcroft, R-Mo., has proposed 
legislation (S 1129) that is similar in its 

' intent, but even more sweep'ing in its 
revision of the traditional 40-flOur work 
week. Ballenger conceded th~t a' union 
ally like Sen. Edward M. KeI,lnedy, D-
Mass., could orchestrate the bill's death 
before it reaches the White House, 

On a voice vote, the comniittee ap
proved legislation (HR 2428) that 
would shield donors and di~tributors 
of food for the needy from legalliabil
ity from mishaps or illnesses'lresuiting 
from those donations. The bill was 
named the Bill Emerson Good Samar
itan Food Donation Act aftet the de
ceased Missouri GOP repre~entative 
who cosponsored the bill' by Pat 
Danner, D-Mo.' (Obituary, P'11858) • 
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. LAW/JUDICIARY 	 stances under which federal jurisdiction 
would be triggered under the Constitu
tion'sCommerce clause, which lets ConChurch-Burning Legislation gressregulate interstate commerce. 

, The bill would allow federal involveHeads to Clinton's' Desk' ment when religious property is dam

C
. aged for racial or ethnic reasons rather 
than just religious reasons, as under 

ongress has cleared legislation current law. The measure would allow' 
(HR 3525) that would provide the those injured in church burnings to re-

federal government with more tools to . ceive compensation under the 1984 Vic
combat the recent string of suspicious tims of Crime Act (PL 98-473). And it 
church fires. President Clinton is ex- would double prison penalties from 10 
pected to sign it. years to 20 years, and extend the stat-

The fires, which since January 1995 . ute of limitations on church burnings 
have damaged or destroyed more than from five to seven years. 
30 Southern churches with predomi- The bill would allow charitable 
nantlyblack congregations, triggered an organizations, including churches, to 
overwhelmingly bipliU"tisan reaction. Faircloth Kennedy apply for Housing and Urban Devel-

On June 26, the Senate passed 98-0 opment loans to rebuild destroyed 
an expanded version of a bill (H Rept - the power of justice, the importance churches. It authorizes $5 million in 
104-621) that the House passed with- of faith ando·the ability to distinguish loan guarantees to lending institutions 
out dissent a week earlier. The Senate between right and wrong.'" for up to $10 million in loan principal. 
substitute, introduced by Lauch . Kennedy said, "We ·must send the The measure also authorizes un-
Faircloth, R-N.C., and Edward M. strongest possible signal that Congress specified sums for the Treasury De-
Kennedy, D-Mass., was welcomed by can act swiftly and effectively to ad- partment to hire additional agents for 
House .members, who passed it June dress this crisis/~, the Bureau of Alcohol, Tobacco and 
27 by voice vote, clearing the bill. . According to Deval L. Patrick, assis- Firearms who would assist local police 
(Weekly Report, pp. 1766, 1683) tant Attorney General for Civil Rights, in investigating suspicious fires. It also 
. Broad support' for legislation re- 73 acts of vandalism on black churches would authorize additional JustiCe De
sponding to the fires was reflected in have occurred in the past 18 months. partment counselors to help communi
the Faircloth-Kennedy partnership. The bill would expand the circum- ties deal with the aftermath olthe fires. 

"I believe the Senate realizes that" . stances under which the,federal govern- The bill also would' reauthorize the 
this bill is not about liberals and conser- , ment could become involved in pros- Hate Crime Statistics Act, which re- . 
vatives or blacks and whites,"Faircloth ecuting those who damage religious . quires'the Justice DeRartment to .. ,. 
said. "Ifiafiboiit'Soiilethingmych larger . -:propei't}dt would eliminate the curre:i:if ~''''thlckan(rrep'ofi:'ofi'cri'mircommitted .. 
-"-:...:-'--''---'."'----''-'''-~~''-'--~--'-''''.' jurisdictional<thr~holdof $10,000 in because of race; ethnicity, sexualoti:

By Charles R. Wolpoff property damage and loosen the circum- entation or religion. _ 

LAW/JUDICIARY 

War Crime Bill 

OK'd by Panel 


A House Judiciary panel approved a 
bill June 27 calling for the prosecution of 
war criminals. It would implement U.S . 

. ' obligations to provide sanctions for peo
'ple involved in "grave breaches" of the 
Geneva Conventions of 1949. 

The measure' (HR 3680), approved 
by the Immigration and Claims Sub
committee, would allow U.S. prosecu
tion of war crimes involving an Ameri
can national or member of the U.S. 
armed forces, whether as victim or 
perpetrator. Under the bill, the 
United States could .impose fines and 
imprisonment on perpetrators,' and 
the death penalty if the victim died. 

By Charles R. Wolpq[f 

1880 - JUNE 29,1996 CQ 

" The legislation would bring the 
. United States into. 'compliance with 
the Geneva Conventions of Aug. 12, 
1949. Negotiated in the wake of World 
War II, the conventions dealt with the· 
laws of warfare and provided that sig
nat.ories should enllct legislation to 
sanction "grave breaches" - includ
ing willful killingAQrture or inhuman 
treatment, or willfully causing great 
suffering or serious injury. 

~i1l supporters say it would encour
age other countries to extradite to the 
United States those accused of commit
ting war crimes against U.S. nationals. 
Bill sponsor Walter B. Jones Jr., R-N.C., 
has observed that current law does not 
allow the United States to prosecute 
North Vietnamese. who mistreated 
American prisoners of war. The m(i)asure 
would not apply retroactively, but it 
would cover future situations. 

When the Geneva Conventions 
were initially submitted to Congress in 
the 1950s, the executive branch and 

Congress concluded that existing fed

eral and state criminal laws were suffi


. cient, and that implementing legisla

tion was not necessary. The 

administration at that time was con

cerned that the Geneva Conventions 

could require repatriation of Korean 

War POWs seeking asylum. 

But intervening circumstances, in
cluding court decisions limiting the ju
risdiction of military tribunals over 
former service members, changed at
titudes. 

The administration has expressed 
support for the bill, but said it would 
like to see certain changes, such' as a 
provision to allow the United States to 
prosecute a war criminal who is in this 
country, even if neither the accused 
nor the 'victim is American. Such uni
versal jurisdiction, however, may b~ 
more controversial than the current 
bill, which has wide House support. 
, The full Judiciary Committee is 

expected to act 011 the bill in July. • 
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Principles for lW!lfare Reform 
THE CURRENT welfare system does not 

, work. It does not work for welfare recipi
ents. and it especially does not work for 

poor children. The taxpayers who pay the bill 
don't'like the system. either. and they shouldn't. 
The welfare system cannot on its own be held 
responsible for all of the problems plaguing poor 
rural or inner-city areas. But the system has 
dearly failed to promote work, long-term inde
pendence and family stability. ' . 

It is far easier to condemn welfare than to fix 
· it. as would-be reformers seem to learn every 
'. decade or so. This is a problem on which "ex
perts" and affected citizens alike are divided'and 

uncertain about what actually flJOUId work. It is 


· therefore crucial that welfare reform be a~' 

'proached in a spirit of humility, not a virtue in 

long supply in this city. We offer here a set of 

,principles for w~lfare reform based on the mod
·est proposition that while trying to make. the 

. system better. reformers must be reasonably 

certain that what they are attempting will not 

·make it worse. In this spirit: 

(1) States should be given broad leeway to 
nperimenL Nearly two dozen states have vari
ous experiments underway. Many of them are 
designed to find out which changes in welfare 
rules might create powerful enough incentives to 
alter what is often self-destructive behavior, and 
·	behavior that is particularly destructive toward 
dependent children. These experiments ahouId 
be encouraged, since they provide important 

, : dues for building a better system. De
, . centralization is not a cure-all. but Republicans 

are right to see substantial advantages in it.
•


(2) 1'Ilese ezpenmentl JhoaJd take place with· 
.. ending the "entitlement" Ratal of welfare or 
food stamp benetit& The word "entitlement" car
ries strong and. in the case of welfare, misleading 
moral connotatioos. The main issue relating to 
welfare's entitlement status coacems DOt the 

,emment's obtiption to iDdividuals, but itsC obligation to state ~ts. The 
·House Republican plan offered by Rep. E. Clay 
Sbaw Jr. of Florida would end, welfare's entitle
ment status and bundle a serie8 01. PfOII'1UD8 
lCJ8etber as a "'block grant" to the states. The 
cllqerof this proposal ,for • fixed' and largely 
f.rcIa9J aDotment is that it will Mlwa rather thaD 
a-mIIIthe system's fIe:IihiIity: . 

The advantage 01. having food IItamp8 aad .... 
fare as "eatidement'" propllDS is tbat apendinJ on 

dependin.a...- • CODditiCIDstbem varies ~ on we ea:JIIOIml: 
ill eac.b state. During eocDDic downtuma, welfare 
IPPijoatic'" ao up and federal DJGGeY fknn to the 
..... ill llei11est trouble. If ... drop, 10 do 
federal ClIltIiIyL r . 'tina the "'eatitIemeDt" sta
tus tI. welfare wiD fan:e.as. either to pay aD the 

costs involved in an economic downturn, or, 'more 
. likely. to slash aid to the poor. Those suffering the 

most under this new regime could turn out to be 
the workmg poor temporarily thrown out at their 
jobs by a bad economy, The "rainy day" fund in the 
Sbaw plan eases but does DOt eliminate this pr0b
lem. Even more barmful would be ending the 
entitlement status of food stamps, wbicb put a floor 
under the living' standards of welfare .. ts and, reapJeD

the working poor atike, 


•
(3) The wetrare .,.Item Ihoald 110' eacoaraae 
Ioag·term dependeney. There should be limits on 
bow long anyone can receive a welfare check 
without doing work. Providing jobs or community 
service opportunities can be expensive. ,Job.cre
ation programs have often been inefficient. Jobs 
outside the home or commlinity-SerW::e work may 
DOt be the best use at the energies of mothers of 
'ft!Iy yOWlg cbi1dren. StiD. it makes sense to see 
welfare as a traDsitional program and to require 
work of participants after a fixed period.. ' 

.President Clinton's welfare reform PloposaJ of 
last year never got anywbeae. but its strongest 

, provisions were those that set work as a goal and 
KImowIedged that ac:bieviDg this goal would not be 
cbeap. The costs arise DOt only because' work 
programs must be acoampanied by the provision of 
day care for preschoo1 cbiIdren, but also because 
many Joog-term nripients at welfare lack the skiDs 

-and habits asSociated with Joog-term empioJUleIlt. 
Welfare refoImen c:armot pretend that, this pr0b
lem would go away if benefits were cut: off. Real 
reform wiD aecessariJy imoIvIe education and job 
trainiag and. more gene.raDy, intense efforts to 
wx:fimate those who have kmg been out at work to 
the obtiptions at empIoJment. If Congress ducks 
this respoosibi)ity in the name at savina 1IDIeY. it is 
DOt reformm, weIfare.' , - . 

, .. . . 
(4) The welfare debate CUIIO' foea IOlely on 

..&hen. Fathers have an equal resPMSjbUity for 
. the c:bikIn!n they briDa into the 'MriL Tbat means 

any weJfare reform must inwlve IDCIie Yiaorous 
efforts to require fathers to IdmowIedge paternity 
ad to provide support !or their cbildren. CCID8ress 
abauId cmPfer aMnc the fathers • c:baDce to 
accept the public IeI"Vice jobs created by welfare 
reform in lieu at requiriag the motbera to do 80. 
'I1Iis could Ieduce the coats at day care attendant 
to work programs aad aWe UM~ fathers a 

.c:bance to fuI6Il re&pQNifiIities tbat eame in their 
ranks perbaJls many-woulcl weromae 

\O~ 


• 

, 
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rGOPwelfare pl~would swap 
IAFDC for block grants to states 

1 Individuals ITlay 
! lose guoarantee.s 
to entitlements 
By Cheryl Wetzstein 
THE ....5HINGTON TIMES 

As the House Ways and Means 
human resources subcommittee 
geared up to begin crafting its wel
fare reform legislation today, 
spokesmen for the Republican 
members revealed more details 
about the proposals. , 

Meanwhile, the five Democrats 
on the panel were studying the 
proPOsal in preparation for today's 
session, aides said. . . 

Ranking minority member Rep. 
Harold Ford, Thnnessee Demo
crat, called the GOP proposal 
"tough and mean." . 

"Nowhere in what I've read do 
"he Republicans ever mention 
·,vhat I think is the most important 

I word: a job," Mr. Ford told the As
sociated Press on Thursday. 

The latest Ways and Means sub
;ammittee version of the welfare 
:.-eform bill would end the Aid to 
Families With Dependent Chil
dren (AFDC) cash welfare pro
gram and create ·a $15.3 billion 
Jlock-grant program in its place. 

Under the new proposal, states 
would receive a set amount of 
noney for at least five years to 
.tdminister programs to give "tem
:,x>rary assistance to needy fam
mes." . 

The block-grant program "is a 
jUaranteed entitlement to the 
states, . but not to. individuals:' a 

. committee aide said Friday. "The 
individual entitlement 10 AFDC is 
gone." . 

1Woother block grants would be 
created out of a dozen child care 
programs and 24 child welfare . 
programs. . 

States would have 10 abide by . 
some federal strictures. For exam
ple states could not use federal 
bloclt-grant dollars to give cash 
payments to minor unwed mothers 
and their children~ although they 
could give the same families state 
dollars. . 

But the reform would free. the 
states from thousands of federal 
regulations. Federal rules would 
Uso allow states to shift up to 20 

ibHi:ii:..".,·c:--;---------

The: block-grant program "is a gua11!nt~~d . 
entitlement to the states, but not to individuals.
The individual entitlement is gone." 

percent of one block grant's funds 
to another block grant. . 

The child welfare block grant, 
which is designed to help states 
prevent child abuse and neglect, 
represents "the best example of 
Republican social policy," a com
mittee aide said. 

"The problem that we had be
fore was the funding was exactly 
backwards," the aide said. "There 
was tightly controlled, [limited] 
dollars for prevention, but open
ended entitlement money to take 
the kid out of the family and put 
him in foster care." 

"Now.we say to the states, here's 
the money -'- over $4 billion - and' 
if you think you can prevent this 
problem, by all means do it:' the 

-aide said. 
A section on child-support en

forcement was not available for re
view. 

The Ways and Means bill would 
also deny most welfare programs 
to most legal aliens and end Sup
plemental Security Income dis

ability cash payments to drug ad
dicts and alcoholics. 

Also overseeing welfare reform 
are the Economic and Educational 
Opportunities, Agriculture, Bank
ing and financial Services, Judi

. ciary, Commerce, and Rules and 

Budget coinmittees. . . 


The Agriculture ComDUttee IS 

handling the section ot'the bill that 
would combine 10 food assistance 
programs, including foOd stamps, 
into a single food-assistance block 
grant. Rep. Bill Emerson, Mis-. 
souri Republican and chairman of 
the AgricultUre subcommittee on 
department operations, nutrition 
and foreign agriculture, is holding 
a final hearing on the food block 
grant tomorrow. 

The Economic and Educational 
Opportunities Committee is over
seeing the work provisions. Eight 
federal day care funding streams 
would be transferred to that com
mittee to be included in their jobs 
block grant, a Ways and Means 
aide said Friday. 

'0\ 
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Asleep in the city that neverwakes 
.The inc:apa.cities of the, govermneDt of the Dis

trict of Columbiabave been \WY weD doeu
mented lately. Just this week, problems widl 

the city'S CoITections. Child Welfare and HowiDa 
Departments were featured on Ibis pep. Well. wbea 
it rains. it pours- panicuIariywbere bncial mil
a:tanagement is c:onc:eroed. ADd DeW re¥eIIIi:Ias 
or variations on old ODeS - just bep on c::omiD8. 

The latest: aJuStice Depanment report aalriat
iag the city for the substandard. ICIIIIf.timea even 
allegedly Jife.thrateninl. care offered atne. VD-
lap. the nursing home owned and nm by the Dis
trict government; renewed thrats 10 c:Jase IICbools 
from the judge who closed them dowD II8t faD for 
d:Iree days for fire code violations; IDd SEC subpoe-
DIS for city officials and the ~ ar.:c:ountina ftrm. 

Justice accuses OCViJla&e'Smedical sWt'of"'faiJ
irI8 to provide the residents with adequate IlleCticaI 
assessment, diagnosi.s, treatment IDd manilDrincat 
their conditions in keeping with aeneraUY accepIed 
standardsofmedical care:' As fbrthe nurses, accord
irI8 to the report they provide iDadequate and iDap
propriate "nutritional manapment." Rlsid_ure 
batbed only every three days, IMmiDadequate..... 
cise and the bedridderi ones are DOt turDed fre. 
quentJy enough, leacting 10 the danIer of bedsores. 

As with o~r aspects of District cWftcul1ies. 
despitepoor-moutbingbydtyofticiaJs,llIClIII!YisDOt 
the issue. nc. VWaaegetsS8?,OOOayearfromMed
icaid for each resident 1b put dlat IUJD iD penpec

. ave, the average daily c:ost fbi' a DiIaict II1D'IiDI ' 
borne is 160 percent bilberthID VirIiDia'slDd 111. DIII'Y acbIMllllioa 1O'VOIIIn wboOlJP(*d bim 10 .... 
percent higher 1ban Maryland's. 'over it,"1baR becIna it is pnciIelJ the aDeeort 

IIrJprIeIliDaUs we sbould electbim bec:a..eoaly8UCb 
a ftnancjaJ wizard 18 bimIeIf could pcaibIy aet us 
autoltheboiebelDdMn.KdybadqusDl1D. The 
..,., Ib:Jry oIne. VWaae bardly ItIIIII 10 any par

,	ticuIar ftnenc::ial acuity 011 the ..,ar'I part 
'ADd lUi IDCIIt receat IDII1OI'Il sherumipns banDY 
bespeak aD1biJity1O bea NIP'IIIihIe(lUII"diaD oIthe 
c:ilTIwe.D-being.1D fact18the dIyc:rumbIIs biaeat:b 

' bia _ the lDIl)'OI'is pul1:iDa 011 adiIaIrbiDa display 
ataelf-iDduI&ence. Mr. BaITy IImOUDCed tbis week. 
UDblusbiDl and adamant, tbat be pJaDs IDPUDisb the 
I'IIideDta 01 wards 21Dd 6, beI::au. tbeir ,epa..... 
t.II:iwI on the dty COUDciJ. ~ apiDst the proper
ty tD iDc::reaIre be WI8 mnding on 10 Idd S40 mil· 
lion10 the dtyc:rders. Why befiDlledaut JaaEvIns 
(YtVd 2) IDd Harold Brazil (WI.rd 6), wbea the otb
en"" wad 10 "'nres at 1IIt,.n1evel. is 
UDCIear. But be did vow 10 PUDisb tbem - or ratber 
their CClI2ItttueDtB - by dea'euiDIpolice patrOls ill 
their wards. ' 

Fbr one tJIiDI, it is eadrely queadaaabIe wbeIber 
Mr. BaITy bas any riIbt 10 do any IUCb tbiDt· ,FbI' 
lDIJI:ber,eYeDifbedoesbllYetherilbt.itwouldmean 
teDin8 the CCIIlIIDIDdera of the reIevaDt police dis
trictlbow1OaIIocetbeirmaopowea,liDceitisdlly 
wbo nonnallymalre dae c:IedIiclas The proepec:tof 
the mayor of the District of Columbia orde:riDI 
police c:mu:nanden 10 ~ patnlI:meD from a 
neiahhadlood aut atpoliUcaJ pique is truly barrify
iDa. 

If jt IiIIIIIDI mniDiec:ent at Mr. BIr'ITB poIt-pri

This is not news 10 Mayor MariaD Barry.1D fact, 
when Sharon Pratt Kdy tried 10 IIMt ane 52,mil
lion a year in 1993 by tIIl"DiD& the bame over 10 pri
'VIe~Mr.Barry,d:leDammc:Qnvm," 
aIuc:q tho6e wbo put the Idboab on the pia So. the 
dty bas aone GIl ependina a IbrtuDe 011 nCo V'iIlIce 
and pt1:ing nowben near itllDDDII!Y'a wwtb. 

Now, duriDa the IIII)W8I campaip. Mr. BIlTy 

at-ncantbebIviar. CaUDI:iI PreIideIItDaw 0arIce 
-lIbJ-raauppca 1& atthetllltDcnU! -blswrlt- . 
tID10the1DI)'Of,..." ..~ I:dm IbMaD ne. c:idIeas 
.. bia c:r!D!IQnW118 aad upbnicIiaa bim _ tbis 
"'ktDdeapz tID ~ . 

Tbltthe ~""1UCb ,A'III•••aad tbatbe 
pel mi1I ~ 1D beIIIne lib a ~ ill a 
tIIItnIID. bodes m _till tuture attill dIy. ' 

B.. ,,! 


http:Barry.1D
http:we.D-being.1D


protect those iaws. He insisted that 
he is not seeking a watered-down. 
version of alfirmatlve action laws 
\0 offer as a Democr,atic alternative. 

"The question is: How do we 
protect it and how do we hold onto 
Itr' he said, "If you look at {Propo-' 
sition) 187, where I thought we 
were left defenseless was when we 
bad nothing to offer but the status 
quo. And so one option that I've 
thrown out there-but it'sjult one 
option-is ·basically· fi,hting fire 
With fire." ". 

Pre88 said he could not speak for 
other Democrats and why they 
have not spoken out in favor of 
alfirmative action laws, other than 

. to suggest that they 'might be 
shocked by the large support for 
theanti-illega) I.mm.tgration PrOp
OSition 187 last year. He also said 
the lJSue should not be cast u one 
that diVIdes Democrats, 

"This is not a daller aimed at the ' 
heart of the Democratic Party; this 

is a daller aimed at the heart of 

California," he said. "This w1ll 

divide Democrats, it Will divide 

Republicans, it Will dMde employ

ees, it Will diVIde families, It will 


. divide neighborhoods; I'think it 

potentially could be very, v~ry

ugly." 

, Asked about Clinton and reports 
that he is sounding out Democrats 
about .thepoasibility of coming'out 
against affirmaUve action laws, 

,Brown praised the president's· 
'record on appointinl minority offi· 
clals, but warned that he would 
look like an opportlUllst If he took a 
position in rtIpOllIt to polll. .' 

"I think if people are IOinI to 
vote for a racist. they are 1OinI.~ 
vote for a true racist. they are Dot 
lOin' to vote for lOmeone who 111 
playing to them for vote purpoeea." 
Brown wei The speaker. known 
for his eloquence and humor. add
ed: '~B1ll Clinton would have to 
reinvent h1maelf. He would have to 
cUaanoctate h1maelf from that hom 
that he pIays {and1 he would have 
to start playtq the ',oddallU'led 

, banjo." 



Sources said inspections are conducted randomly. once 
e\-ery 500 to 2.500 entries. and certain shipments are tar
geted based on intelligence information. 

The facilitation program has resulted in increased truck 
traffIc all along the border. especially last year when 
records. show that laden trucks increased 51 '7c~'and:empty 
trucks mcreased 3S%. In anticipation of the North Ameri
can Free Trade Agreement a year ago, U.S. and foreign 
InVestors opened new manufacturing plants on the Mexican 
sIde of the border. triggering an increase in cargo shipments 
to thIS country. . . 

Numerous inspectors and agents have told The Times 
they belie\-e that the facilitation policy has pro\-ided n!\r
cotics smugglers wlth an easy way of bringing tons. of 
cocaine into the U.S. . 

"The smugglers know our system as well or better than' 
us:.' .said Jay Erdmann. an inspector for 25 years who is 
retirmg next month. "Why should they smuggle the dope 

through the desert when they can use line release?" 

San Diego port director Applegate said the importing and 


drug targeting procedures are "very sophisticated." 

"Quite frankly. the 'line inspector is not aware of this," 


Applegate said. "These guys are like platoon sergeants 

questioning the war strategy." . 


But he al;:o said inspectors haye' a responsibility to target 

vehicles. based on beha\-ioral analysis of the dri\-ers. 


"This risk assessment ... <iepends a lot on the inspector's 

own knowledge." Applegate said. . 


A Dec. 13 document entitled "1994 Port Tracking Report" 
said Customs concentrates its drug enforcement efforts on· 
shipments from 16 "high-risk" countries inSouth and Cen
tral America and the Caribbean. '. . 

The report said that. although most "high-risk" contain
ers pass through the ::'lexican border. "substantially less" 
cocaine was seized there last year than the pre\-ious year. 

Nationwide. customs inspectors and agents seized 62.S50 
pounds of cocaine from commercial land. air and.sea haulers 
last ~·ear-only 2.000 pounds less than in 1993. . 

But along the Southwest border. 1.765 pounds was con
fiscated in 1994~all at Calexico-compared to 7.70S pounds 
in ]993 and 234 pounds in 1992 when truck traffic was 
lighter. Customs statistics show there was asimilar decline 
in marijuana seizures. from 17.736 pounds in 1993 to 9.459 
pounds last. year. 

Officials were unable to pro\-ide statistics for cocaine sei· 
zures in pre\,ious years along the entire border. 

At the Otay Mesa commercial port-third largest on the 
border and . located seyen miles east of San. Diego-there 
were no cocaine seizures in the past three years. There also 
were no seizures during the period at EI i:'aso, the second 
largest commercial border crossing. .. .. '.. 

Laredo. Tex .. the biggest commercial port. had no cocaine 
seizures\last year. Inspectors there found 5,027 pounds of 
the drug in 1993 and none in 1992. 

Meanwhile, Customs offiCials have two new proposals to 
make it easier for airplane and auto travelers; not just 
trucks. to enter the United States. The Times has learned. 

One 'plan under study, called Airport 2000, would require . 
airline employees to input the names of passport holders 
into Customs computers.' . 

Customs inspectors wo.uld then check the names for 
criminal records or ties to drug smuggling. If the name used 
by the traYeler does not .arouse suspicion, he would be 
allowed to lea\'e the airport Without having to go through. 
Customs inspection. '. '. . . . 

"Airport 2000 is a concept developed here and is passep' 
ger oriented." said DenniS Shimkoski. a Customs SerVice 
spokesman in Washington. . . ' 

A plan being studied in San Diego would make optional 
.'the now.mandatory license plate check of every vehlcl~ 
entering this country from Mexico_ Like Airport 2000. the 

I. 
I' 
I 

plan was conceh-edto cut costs and ease entry into the 

United States. . . 


Computer checks of license plates have led to the seizure 

of hundreds of stolen vehicles and thousands of pounds of 

dru,s. ~he computer checks also tell an inspector if the 

vehIcle IS suspected of bemg used in smuggling and if the 


. driver has a criminal record. ' 

'APplegate dismissed complaints from inspectors and 
Customs ~ge~ts that the 'pla~ signals a retreat fromlthe 

drug war and mVites corruption In the ranks of inspectors. 
"The issue is very Simple. Our land border traffib is 

increasing, and our budget is not," Applegate said. "There 
would be a certain number of inspectors who would ,,'iew . 
this as the grossest sellout in customs history.' [But] how 
much is it costing the Customs Service to input all this data 
and what are we getting for itT' . I 

Von Raab, the former Customs commissioner said· he 

believes that the proposals will weaken enf~rcem'ent 

efforts. "I ha\-e always seen Customs as a regulat'ory 

agency to guard borders and collect tariffs," he said. 


Customs inspectors and age~ts have complained Ifor 
years about what they call a loophole in the facilitation 
pro~am. They alleged in interviews that drug rings lare 
paymgunscrupulous truck drivers and trucking corripatiies 
to smuggle cocame and other drugs-but Customs officials 

. do not subject drivers and trucking companies to the same 
background check~ as importers and manufacturers. .1' 

A veteran Investigator who has worked on several high· 
profIle drug cases in San Diego said that "you can have the 
biggest drug dealer in Mexico drive a truck through lthe 
compound ... and the [line·release program's] computer 
would never tell you who he was, even if he used his real 

na'~Teh'''t'S ct': 'd Ba FI ,. h' . 1a orrec, sal rry emmg, w 0 supenisesthe 
line release program in San Diego. "Right now, I ha"e to 
agree with the inspectors, [The problem is] the carriers. 
How do we operate in the unknown where we don't know 
the risk of the driver, the tractor .[truck) or the truck'ing 
company?" . . . • '1 

, When asked why there were no cocaine seizures at the 
Otay Mesa commercial port between 1992 and 1994, Fh~m· 
ing said: "Is it [because of faulty) targeting? Probably it is. 
We don't have enough intelligence." . . I . 

. Carolyn Goding. president of the San Diego Brok1ers 
Assn., agreed that ~ere is "nothing to stop an unscrupulous 
drIver from throwmg some cocaine underneath the seat." 
Howe\'er, she said the program "is working well for the 
honest Importer by helping facilitate the movement of 
cargo." . '. . 
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"Idle banter across the Internet,'Author on Internet Arrested even If it Is discussing things most 
people are appalled by, is stlllilot a 
crime, any more than If It wereFor Sexually Violent Fiction· discussed In a bar or a college dor
mitory." 

By PETER H. LEWIS The Michigan Daily newspaper re
A Unlvenlty of Michigan student ported· that Mr. Baker's story in

who was jailed for publishing a sexu volved "torturing a woman with a 
ally violent work of fiction about a hot curling iron, and mutilating and 
classmate on the global Internet sodomizing her ~hlle she is gaued 
computer network was denied ball to a chair." 
yeSterday. A University of Michigan alumnus 

Malistrate lbomas A. carlson of in Moscow was browsing the alt.sex
Federal District Court in Detroit .stories news group in Russia, saw 
said that althOugh the student, 20- the story, noted its origin and alerted 
year-old Abraham Jacob Alkhabaz, school officials: Campus police and 
who uses the name Jake Baker, had Federal agents were asked to Inves
never physically approached or spo tigate. 

ken with the classmate, the writing In an affidavit filed in the case, an 

suggested that Mr. Baker was "dis F.B.I. agent, Greg Stejskal, said that 

turbed" and "dangerous," and that in addition to filing his story, Mr. 

he was "a ticking time bomb waiting Baker had an electronic exchange of 
to go off." messages with subscribers to alt

Mr. Baker,· a sophomore from .sex.stories in which Mr. Baker de
Boardman, Ohio, was arrested in· scribed his "desire to.commlt acts of 
Ann Arbor, Mich., by agents of the abduction, bondage, torture, mutila
Federal Bureau of Investigation on tion, sodomy,. rape and murder' of 
Thursday and charged with the Fed young women." 

eral crime of transporting threaten

ing material across state lines. If . "This young man posted it into a 

convicted, he faces a maximum pen- Usenet group that had other similar 

alty of five years in prison. postings," said Andrew Taubman, 


1be incident is the latest In a Ie- executive director of the Electronic 
ries of cases involving computer net- Freedom Foundation, a lobbying 
works in which law-enforcement au- group in Washington. "They accept
thorltles in the United States· have ed it as a type of writing that was 

. tried to apply existing laws to the acceptable under their community 
'new and uncharted domain of cyber- standards." 
space. The group known as alt.sex.stories 

Mr. Baker was suspended from is among the hundreds of lroups 
the university last week, three weeks known as "unmoderated." Anyone 
after he used a school computer to with access to the forums, which are 
.write and electronically, publish a commonly reached through the In
story on an elec.tronic forum that ternet, can post material there. 
~Ializes in sexually explicit fic
tion\Before he was taken to jail, Mr. . The president of the university, 
Bakel" to.ld reporters that his story James J. Duderstadt, suspended Mr. 
was protected by First Amendment Baker on Feb. I, Citing school bylaws 
luarantees of free speech. that give the president the power to 

In his story, "Pamela's Ordeal," maintain "health,diligence and or
Mr: Baker used the name of a female der among the students." 
student who had been In one of his The.arrest and Jailing of Mr. Bak-· 

. classes last semester, as the object er: was criticized by severallroups, 
of violent sexual fantaSies. . Including the American Civil Llber-

He posted the story on . "alt.sex- ties Union and the univenlty's Stu
.stories," one of the most popular of dent Civil Liberties Watch. . . 
the thouSands of forums, known as "It's part of a fairly Ion& series of 
news lroups, that make up Usenet, cases In which the authOrities have 
an international network. Mr. Baker tried to stretch existing laws into 
added a· note to the story Indicating areas where they are not particular
that It was "sick stuff," and that he . Iy applicable," said David Banlsar, a 
had never spoken to the woman lawyer for the Electronic Privacy 
whose name he u&e(l in the story. . Information Center In Wuhinlton. 

". 

"1be Internet doesn't have state 
lines," Mr. Taubman said. "It is ar
luable that the Internet doesn't even 
have national boundaries." 

1be female student whose name 
Mr. Baker used, identified In court 
papers as "Jane Doe," reportedly 
was not aware of the story until she . 
was contacted by reporters. 

DaVid cahill, Mr. Baker's lawyer, 
said the story was never meant as a 
threat. . 

. "At the hearing, a psychologist 
and a psychiatrist both testified that 
Jake Is not dangerous to himself or 
others," Mr. Cahill said. "It was a 
fictional story, written In the present 
tense. It was not in the .future tense, 
and nothing in the story Identified 
the woman as a University of Michi- . 
gan student." 

Mr. Cahill said his client "seemed 
to be holding up relatively well." 

At the bOnd hearing yesterday, 
which was attended by Mr. Baker's 
mother, Vilma Baker, a trial date of 
Feb. 21 was set in Federal District 
Court In Detroit 
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,By Lani Guinier 

A s THE NEW ,CONGRESS 
.. convenes,~a fight is unfold
.ing unded:he banner of the 

Voting Rights Act, threatening con
ventional assumptions about ';strat
egies for blaeli. 'empowerment; Pro
ponents of black voting rights have 

'wen the ballot, but may be losing the 
war. The Congressional Black Cau
cus's funds. bave been cutoff the 

,'\..': " 

No doubt some majority-black 
districts were createdtbatleft other 
districts:,whiier, more 'conservai:ive 

,and. more ;Republican., ~Simulta-
• neoUsly;,~,RepubIicans'",deliberately 
'declined 'to put forward trilly-coil!
petitive candidates in,some.races to 
keep blacktumout ,dowe. And the 
new black districts 'bave de

inadver-

N __', old G<mg;a ••J
i 

which he won bY a mere 974 votes iri 
1990. After the 1992 reapportion! 
ment, he 'won with ever-increasing 
margins representing" however; 
entirely different voters; It was ' 
just the 19.5 percent black voters I 

bad, been dispersed; his district' 
been dismembered. Before, his 

blue collar, rural 

i~~~~llt~~I;:·"·l)I()rtt,\,c::ar()~a""more.'::;:'~I"~rY" 

siph6nmg offthef'rilost 0'-" ;dfiven.:J:iY 'newly"'arawii,;!)tack':;dis:; ::0~~y':I0ther{(::noiCC;,,'I'i;l;5',to 

cratic ,voters mtolrilajo .'.. tricts.-And ruehougllRepiiblicaris,did'" 

tricts,.leaving"suIToun ·'.-iCliStricts.,runstronger candidates, they. re-, . 

,ripefor{G.O.P(pluCRingtGcinserva- ' Cl'Uited talented Republicans, all'over:' 
tive DemocratS:iike'fbmier,;Repre-' America, not ·just intlie; South. 
,senrative :Tim 'Valentine' bfNorth Moreover, Congressional bound
,Caroliita.also suggest 'tliat'once'dis~ ;aries did' not 'change ':between' 1992; 
tricts like his, were, shorn of black :whell; Democrats ,gained 41 seats, 
:voters; RepubIicans were',able to re-and.1994,.when,rheG.O.P. gained at 
cmit.better candidates. " ·least52.Finally, Democrats also lost 

;controL ,of. the Senate, which, of 
£ani G';inier;,a law .J11:Ofossoy. at, tJ:! course, ,has. no black districts. 
University of~enniYlvania, .is the au As an example of the costs of 
thor. of"The Tyranny ofthe Majority. " creating black districts, some cite 

:jorities. 
prompted some 
Democrats to neglect 
identified with blaelt 
Data from 1970 
1980's show that white Demo,crats 
NOrth Carolina who 
from Congressional 
white majorities but SUI)St:lDtll~ 
bers of blacks tended to 

lLLUSTRATJON BY VICTOR 

r 

PHOTOCOPY 
PRESERV!l:Tlt"''\! 



like Republicans than did white Dem- be heard. All political constituencies have learned that unity is elusive. A 

oaats elected from districts with in- suffer. .women cannot join forces Democratic coalition that is ashamed 


. . ,significant numbers of black voters. with, like-minded voters who don't of ,its electoral dependency: on black 

,~Kt~, In fact, when Tim Valentine repre- live in their neighborhood. Ruth voters. is fragile and easily fractured 


, sented a district that had a substan- Shaw, the lead plaintiff in the land- by ajuggernaut of zealous, angry and 

tia!, but not majority, black e1ector- mark case challenging .the newly cre highly. motivated voters..A Republi
ate in the 1980's, his voting record ated majority~black districts in North. . can victory is precarious when it 

was notably conservative. After Carolina, described her objections dependson'chasmg.away.60 percent 

studying roll call behavior, Morgan this way: No one ever asked her of the electorate. 

'Kousser, a professor of .history and whether she wanted to be represented. 'Neither. politicians nor ,judges 

social science at the California Insti- as a woman. And in this sense, she is should underestimate the, role of 

tute of Technology, 'concluded, right: Territoria! districcing cannOt race. But we shall ,never transcend 

'~te politicians in North Carolina recognize dispersed,; nongeographic- race· if we think only.in terms of 


.,'" 	 have overwhelmingly' considered· based .interests. Women who would 

their primary obligations to be to like to identify politically as women 

whites, while they have largely ig- are not represented.per se. 

nored the opinions of the .black partS How can we avoid denying minor-

of their constituencies." ity voters fair representation? One 


In other words, the debate about .solution is' to expand legislative ac

redistricting begs the larger ques- countability to all voters, by endors

tion: Namely, who gets to decide the ing as a.universal.principle the equal 

interests of. any voter in choosing opportunity to vote for a winning 

representatives? To some extent all candidate. 

redistricting .is gerrymandering. There are many electoral systems 

Critics who assail majority-blacltdis- that protect. the value of all voters' 

triCts for artificially predetermining voteS. In its first all-race elections, for 

election outcomes are on to some- example,.South Afriea tried a party

thing about,districts.in geiteral.. But Jistsystetn. Yoms voted for a,ppliti

it is. not only, black districts that do ,cal ,party, not a ,political' candidate. 

this; it is all districts. Each party then filled legislative seats 


." ,,'.' ,Our. form ·of "winner take all" in proportion.to,itspercentage of the 
districting is simply unfair. It allows total vote. Political parties represent
self-interested politicians to classify ing the white minority got legislative 
voters by where they live or what sears ,according, to, .the .number, of 

;.,'," ;. , " 	 cO/ouhey" are, instead of-by what votes ~hey got. Theil: supporters' 
they believe. In effect, a Congres.wol:eSWere notwasted;:as~they::;V;oiild 
sionahpowerhouse can;gr!!3.tly ·influ- '. , have,been under oi.lr;·rilles;::a1fv'otes 

, . ". '.~ ;. . ' 	 ,'. , 

:Ii~~ notredraWnblilckdistrictsthatlostthe '. ' 
.'~ :Democrats the·Hous'e;,AII .redistrictingi,isger~d~r!~g~ •.• 


and it crudely overcompensates ,thewinping'siC:le.' . "'-'" 

, '". 

,. ,:.:; 

. 'llllcethe :Iegi~latrire in; ;d~£in'ing: a ,.co~~~a·;~:hie', ei&ition:~of,~~ffi?alli; 

,. >{districc;~.deciding.wIiiChgt()Up will;be ;,' ;iri8ildin ',J;iiose )associated~:Witli 'P'lIlf" 

",the\majoncy. ", ';','" . ,;,suOstantiah. ;votes,i 


:,This"system, crudely,overcompen- ' '" ';,' ho'w,ri:t~h"'dis~~ic~Safeallocated,to 

:sates :tne majonty: a' candidate'wIlo' " dGlioi\:e,~so:lllg ,~~~~~lori';,::rhisjs,nbtiabotit 


, :,.wii\S;,Wl.·.'tli:i,~en,,50;.5;.tx:r~t;of.,%,e;'··, ,commercia!:'m.lfrk.e .' "-<is'eve.. n:; 't ". ..ofin;ore'cE>exiloCrats;or· 

;'vote gers·.tl OOfpercent'of 'the; power,: , )no~e'iinport'ant;iil,the 'marketplace; 'f~erlReP.ubli?ns'.":4meilca:s Clem


': :,While: someoneJlik~,:f6rmer,;Speruter, ",iofrideai;;';,Whe're..,'eleCiions,do"nor: 'ocrati~:ifuttire:depeii'ds,,;on··:turning: 

,'T6miFoley,':W!lOfg'6tj~95;percentof;···' :i:esil,lt::in,:onIX'one,wjnneri,(llveise, prui¢iples::of~politiCii1~quaIity.;into . 


. '~.' ,tIie.voi:e;in(.N6yemper'!getS,n()thilig;> ,:vi~omtst.,~, 'be .rep'resented} 'reiility,~for:aJl'votet:S}rpoton(turniIi.g .. 

'.. ' ,Iiiil ?,94,;'\6.1;:€Ongressioruijf cllnClidateiY. :'Wom~n.~IiJ{.'e~·Shaw,could~pool,vote~,: ,: ' c1ock~'Ame'rican',deiriocra"':" 

, . ..rori; Witn\ 52' perc~t,br'lds'gf,i:lie;~tostippoit6andiiliit~s:wi*tneif~on~~'i . , 'i>ei,~,d~c:iriei:noi:l :of

'vote, ,yetfeachlrepres:ents.'·l.00 i percent:. \ .,cems:;'BlackS,;too;;:coUld,fomf:eIec~:goyen1iui~e\!6'pen,;td,:aJlc:gf6pps•. of 

of..the';district's constituents. .toraL coalitions, of' like-minded, .not voters rather'than'3:,battie for total 

. :All voters, not just 'blacK voters,are '''like::colored; voters. victory in the 'control of '''Winner 


affected by this. In cities, heavily Consider the alternatives"'N!:'ehave; 'takeall'~ ,districts. This means more-

Democratic voting districts often become a deepLy divided·societx.Jn; ; ': participilto~,democracy, not more 

submerge Republican voters;.in Reo. the' 1960's; we thought,:~.iihausiqn.<Deiri9crats, and a ,commitment to 

publican-dominated suburbs, the wouLd come if we simplt;nUrturec!;'" 'genuine:repubJican government, not 

voices of Democratic voters cannot the hope of unity. Since then we JUSt to a Grind Old Party .• 
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BYS.4, J[jSTICt;S ~4s't/)QuB,rsl: 

.ON U.S. PROGRAMS THAT GIV~ 

PREFERENCESBASED ONRACE 

, ' . , ,'\ '" . " \ 

The Case That T~sted the Law 
, " DEBATE ,IS FUELED

Congress requires that at least 10 percent of Federal money spent 

on highway projects go to businesses owned by "disadvantaged 
 I 
individuals: In 1989 an agency solicited bids to build a section of 

highway in Colorado. Here is how regulations giving preferences to 
 Rigorous Criteri~":" ~~~.
contractors that use minority subcontractors playe~ a role in that bid. 

for Court'sApproval·· 
of Such Progranl,s 

By LINDA GREENHOUSE 

, WASHINGTON, June 12 ~ In it 
decision likely to fuel rather than 
'resolve the debate over affirmative 
action, the Supreme Court today cast 
doubt on the constitutionality of Fed
eral programs that award_ benefits' 
on the basis of race. 

Federal programs that classify , 
people by race, even for an ostensi
bly benign purpose"'such as expand. 
Ing opportunities for members of 
minorities, are pJ:esumably"uncon-, 

,r,"', stitutional, the Court said In a 5-t0-4, 
opinion. Writing for the majority. 
Justice Sandra Day O'Connor said 
such programs must be subject to 
the most searching judicial inquiry 
and can survive only if they a~ 
"narrowly tailored" to accomplish a 
"compelling governmental inter·.,
est." ' , .," ." • 

This formidable standard Is One 
that the Court has applied to state . 
affirmative action programs since 
1989, when It invalidated a public.' 
works program in Richmond in . 
which'30 percent of all contracts had 
to be set aside for companies owned 
by members of minorities. The decl· 
slon today marked an important doc
trinal shift for the Court, which until 
now had given the Federal Govern
ment significantly more'leeway for 
Itsitffirmatlve action efforts. ,1be . 
constitutional guarantee of equal 
protection should mean the same:lli::: 
all levels of government, Justl~ ~ 

TheNewY\ld<r-~ O'Connor said. " .: ~: 
, '[' While the standard the Cou(l-, , 

, adopted today has historically been: 
: very difficult to meet, the, Col.ift: 
, stopped short of declaring unconst~- : 
, tutlonal either the particular FEfd-:, 

eral construction program before,lI
, today or Federal affirmative actiOn: \11 :in general. i, .' '. - • ~' 
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...., ...... .:-r '_- •. 
The Court's ruling was greeted.' 

with enthusiasm by some conserva-:'. 
tives, who saw It as the beginning cif . 
the end of the era of affirmative:' 
action. Supporters of affirmative ac- . 

. tion, however, while acknowledging 
· the decision as a setback, declined tAt 

see It as a disaster. IArticle, Page • 
D25.I>; 

Justice O'Connor's opinion Includ-" 
ed an Important qualification, leav:· 
Ing the door open to the defense:.ot 

· such programs In future cases. "W~ 

wish to dispeJ the notion that strict'· 


· scrutiny Is 'strict in theory, but fatal .. 
In fact:'" Justice O'Connor said,' 
quoting from an opinion of the late 
Justice Thurgood Marshall. She con
tlnued; "The unhappy persistence of 
both the practice and the lingering . 
effects of racial discrimination' 
against minorities In this country is 
an unfortunate reality, and govern
ment Is not disqualified from acting 
in response to It." . 

Two members of the majoriiy.~ ; 
Justices Antonln· Scalia and Clar':" 
ence Thomas, would have gone con- . 
siderably further and ruled that af
firmative action can never be justi
fied. "Under our Constitution there 

can be no such thing as ~iiiiera i 
creditor or a debtor race" Justice I 
Scalia said. '. 

Justice Thomas said: "In my 
mind, government-sponsored racial I 
di~crimination based on benign prej· I 
udlce Is just as noxious as discrimi- . 
nation inspired by malicious preju- : 
dice..In each Instance, it is racial i 
dlscnmlnation, plain and simple." I 

In declining to adopt those cat
.egorlcal views, the majority opinion 
· which Chief Justice William H: 
Rehnqulst and Justice. Anthony M. 
.Kennedy also jOined, left numerous 
issues to be resolved In future cases. 

·These Include the fate of the prefer
.ence program at Issue today, which 
provides a financial' bonus to con. 

· tractors on Federal highway pro
.grams who SUbcontract part of the 
work to bUsinesses owned by "s0
cially and economically dlsadvan. 
taged Individuals." The presumption 

:under the law is that blacks and 
·members of other minorities meet 
.. that ~efinitlon, although the pre. 
sumptlon may be rebutted in Indivld. 
ual cases and white contractors may 
,seek to qualify as "disadvantaged." 
. The case today was brought by a 
white contractor who lost a job to a 
Hispa,nic-owned company that had 
submitted a higher bid for a subcon. 

. ·tract to bulld.guardralls on a Fed
:eral highway In Colorado. Both the 
· Federal District Court In Denver 
and the United States Court of Ap
peals for the . 10th Circuit, also In 
Denver,evaluated the program un

·der the relaxed standard the Suo 
·.preme Court had applied in earlier 
decisions and upheld it. The lower 
courts must now re-evaluate the pro
'gram under the exacting standard 
·the Court set today._ 

• 
THE SUPREME COURT: Narrowing the Racial Focus 

AFFIRMATIVE ACTION 

Justites Cast New Doubts 

'On Min'ority Preferences' 


. '- .' . ~~ ~ '. . '..,; 

~.' The decision today overturned the 
most recent of the Supreme Court's 

;Federal affirmative· action prece
tlBents, a 1990 deciSion called Metro 

roadcastlng v FCCbeld . '" that had up-
a Federal affirmative action 

:program designed to Increase the 
, number of broadcast I'
awarded to . Ic~nses
'T members of minorities 

oday's ruli,ng also cast grave doubt 
on the continued validity of a 1980 
decision, FullilOVe v. Klutznick that 
had Sustained a Federal pub!" 
works program that set aside ;g
pecent of the· value of COnt 
busi~ess~s. owned by blackSr:~dso~~ 

.er mmorltles.;' 

, DeSPite the qualifications and ~. 
an~~ered questions in the ma 'orit 
OpIniOn, Justic~ O'Connor's ton~ wa; 
forceful. . The 'two-tiered approach 
tha.t subjected . Federal affirmative 

_.~tl~~~ogra~s to more relaxed 
: ..-./.. .., ....... '" '-. ". -... 


judicial revle'w than those ~f the 
state~ was Inconsistent with the 
"basic principle" that the Constltu
~!on's guarantees of equal protection 

protect persons, not groups," Jus. 
tice O'Connor said. .. 

; "All governmental action based 
on race," no matter by what level of 
government or for what purpose 
mus~ ~ subject to the most searCh: 
Ing judicial scrutiny, she said add
Ing: . "Whenever the govertiment 
treats any perSon unequally because 

/ of his or her race, that person has'! s~ffered an injury that falls squarely 
i Within the language and spirit of the
i Constitution's guarantee of equal.
: protection." < .' 

: The decision, Adarand' Construc~' 
tors v. Pella, No. 93-1841, Is certain to 
encourage legal challenges to Ii. , 
range of Federal affirmative actiori 
programs. At the same time the 
issue Is being vigorously deba~ in , 
Congress and In the White House 

. with the Clinton Administration nO~I: 

.,' 

;P" '."i' ----
IFederal programs 
! are ordered to meet 
I .... '" . 

i more stringent state 
i requ;rements~ . 

In the midst of a sweeping review of 
Federal raCial preference pro- . 
grams. By refusing to foreclose at. 
firmative action as a constitutional 

. option, the Court has done little to 
relieve President Clinton, as well as 
other elected officials now confront
ing the issue, of the need to make and 
defend their own pOlicy choices. 

Affirmative action is also the sub-' 
ject of vigorous debate in the states. 
Last month, Gov. Pete Wilson of 
california ordered an end to all state 
affirmative action programs not re
quired by law or by a court decree. 
Next year, Californians will vote on a 
ballot initiative to end affirmative 
action in state hiring and higher edu
cation. 

Justice O'Connor's opinion did not 
precisely define the essential terms, 
"narrowly tailored" and "compel·, 
ling interest," by which courts are to 
judge whether a challenged affirma
tive action survives the required 
"strict scrutiny." The opinion reo 
ferred only to definitions that "this 
Court has set out In previous cases." 

: The terms are familiar In the jar
, gon-filled discourse of equal protec

tion, however. In earlier cases, the 
Court has insisted on eVidence rath

,er than generalized assertions about 
: the history of racial discrintination 

http:defense:.ot
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Randy Pech, who owns Adarand Constructors Inc.. flied a suit when a 
contract went to a minority company even though his bid was lower. 
The Supreme Court yesterday sent the case ba~k to the appellate court. 'I' 

to be overcome. The Court has also 
asked whether equivalently helpful 
results could have been achieved 
through alternative programs that 
did not classify people by race. and 
has sought evidence that the pro
gram w11l not last Indefinitely. 
. There were three dissenting opin
Ions today, filed by Justices John 
Paul Stevens, David H. Souter and 
Ruth Bader Ginsburg. Justice Ste
phen G. Breyer, who also dissented, . 
joined Justices Souter's and Gins
burg's opinions. 

The poSition of Justice Stevens 
was perhaps the most interesting on 
the Court, because he was a dissent
erfrom the 1980 decision that upheld 
the Federal public works set·aside 
program. Justice O'Connor, who was 
not on the Court In 1980, quoted at 
length in her majority opinion today 
from justice Stevens's dissent, in. 
which he said that the racial c1assifi· 
cations the Court upheld in the Fulli
love case "can only exacerbate rath· 
er than reduce racial prejudice" and 
"will delay the time when race will 
become a truly irrelevant, or at least 
insignificant, factor." 

It is a measure of the Court's shift 
to the right In the intervening 15 
years" and of the 7l>-year-old Jus
tice's consequent journey from the 
Court's center to its liberal wing, 
that found Justice Stevens in dissent 
today, calling for adherence to 
precedent. If the rigidly race-con
sCious program the Court upheld in 
1980 was constitutional, he said, "It 
must follow as night follows the day" 
that the more flexible program at 
issue today was constitutional as 
well. 

Justice Stevens also voted with the 
majority in the 1989 decision, City of: ' 
Richmond v. Croson, that held that 
state and local affirmative action 
programs must be subject to strict ' 
judicial scrutiny. Today, he said 
there were important reasons for 
Federal programs to receive more 
deference from the Court. "Federal 
affirmative·action programs repre
sent the will of our entire Nation's 

.:;-. - '.~-- ,,-,. ' '" ... ' . 

elected representatives," he said, 
"whereas a state or local program 
may have an impact on nonresident 
entities who played no part in the 
decision to enact it." 

Justice Stevens said that the ma
jority today had overlooked the dif· 
ference between invidious discriml· 
natio.n and efforts to "foster equality 
in society" through race-based pref. 
erences. "There is no moral or con
stitutional equivalence between a 
policy that is designed to perpetuate 
a caste system and one that seeks to 
eradicate racial subordination," he 
said . 
. Justice Stevens said the Court's 
sea,:,ch for "consistency" on racial 

Assoeiated P..... 

classifications "would treat a Dixie
crat Senator's decision to vote 
against Thurgood Marshall's confir
mation in order to keep African 
Americans off the Supreme Court on 
a par with President Johnson's eval
uation of his nominee's race as a 
positive factor." 

Justice Souter, in his dissenting 
opinion, suggested that at the end of 
the day, Federal affirmative action, 
programs might be upheld even un
der the majority's analysiS. "Of 
course there will be some Interpre
tive forks in the road before the 
significance of strict scrutiny for 
congressional remedial statutes be- . 
comes entirely clear," he said. 

I 
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REACTION 

5-4 Decision 
Buoys Some; , 
For Others, 
It's a Setback' 

By TAMAR LEWIN 
Some conservatives hailed the Su

preme Court's ruling yesterday in 
Adarand v. Pena as marking the end 
of an era in affirmative action - or 
at least the begiMing of the end. ", 

~'i "The era of racial preferences Is 
:fin~ny coming to an end," said Clint 
,Bolick, litigation director at the In'stitute for Justice, whose offices are 
in Washington. "The Court said it II had erred in creadng (me standardi . for government, another for every

I lone else. It's really the Court saying 
i : 'Enough Is enough: .. . ' 
i i Others who oppose raclill c\assifi
I ,cations ,?,ere more cautious, saying 
! It remained unclear just what kind of 
i .affirmative action programs the 

High Court would uphold. ' 
Supporters of affirmative action 

had a far less drastic reading' of 
yesterday's decision, which require 

, that the Federal Government's affir
',mative action programs meet the 
° same "strict scrutiny" standard as 
state or local programs. 

: "It's a setback, but not a disas
ter," said Penda Hair, senior attor

. ney at the NAACP Legal Defense 
and Educational Fund Inc. In Wash

. Ington. "It does put these programs 
'under a cloud of uncertainty but 
,that's not fatal. Our review shows 
: that Federal contracting programs 
: would survive strict scrutiny, be
tcause there's a very compelling rea
: son for them. Right now, women- and 
. mlnority-owned businesses are get
ting less than 6 percent of all Federal 
contracts." 

Ms. Hair said that Justice Sand~a 
Day O:C~nnor, author of the major
Ity opInion in the S-t0-4 decision 

, :'specifically left the door open, talk: 
mg about the unhappy persistence ,of 
racial discrimination and saying 
that the Government's not disquali
fied from responding to It." 

. Adarand Constructors, a Colorado 
company, went to court to challenge 
a program that gives Federal high
way construction contractors a 1.5 
percent bonus for using minority
owned subcontractors. Randy Pech, • 
the owner of the company, contend
ed that the program amounted to 
reverse discrimiriation. 

The Court did not strike down the 
program, but It sent the case back to 
a lower court for reconsideration in 
light of the new standard. 

"Randy was very pleased about 
the decision, even though when he 
asked me what it meant, I told him It 
means we go back to court" said 
William Perry Pendley, the iawyer 
for Adarand. "If there's any pot of 
gold at the end of the rainbow for 

, him, it's that for the rest of his life 
he'll be able to compete for contracts 
on aJair basis." , 

The Clinton Administration said' 
yesterday that it' did not see the 
Adarand decision as killing off affir
mative action or changing the direc
tion of the Administration's continu
Ing review of affirmative action pro-, 
grams. ' . 

"We'd already asking many of the 
questions the Court focused on such 
as looking for race-neutral alterna
tives," said a senior White house 

j., official, who added that with the 
tighter legal standard, the Govern
ment might have to defend its pro
grams with detailed documentation 
of past discrimination. 

That is what state and local gov
ernments had to do after Croson v. 
Richmond, the Supreme Court's 1989 
decision striking down a set-aside in 
Richmond for contractors because It 
did not meet the "strict scrutiny" 
standard. ' 

The Federal Government has' 
more than 160 different statutes, ex
ecutive orders and regulations 
aimed at helping wOmen and minor
ity groups. Representative Charles 
T. Canady, Republican of Florida 
has said he plans to introduce legis: 
lation later this month forbidding the 
Government from offering any bene
fits on the basis of race or gender . 

"I think most of the Government's 
~rograms have numbers, goals 'or 
timetables that can lead to quotas. 
which are preferences," Mr. Canady 
said today. "The Court has put a 
heavy burden on the Government to 
justify any racial classifications." 

Ms. Hair disagreed. ''If you look' at 
~e list of 160 programs, I'd say Ws 
less than 25 percent of the programs 
that would be affected," she said. 
"Most of them aren't race or gender
based programs, but involve recnilt~ 
lng, or outreach or very flexible 
goals that wouldn't be touched" : 

Others said the fate of the Gdvem
ment's affirmative action programs 
depends in part on how hard the 
Administration defends them. ' 

John F. Robinson, president of the 
National Minority BUSiness CounCil, 
said: "I'm hoping the President will 
instruct the Government to defend 
these programs,to do whatever it 
takes to show how important and 
needed these programs are, so they 
can meet the Supreme Court stand0. 

0" ard. Otherwise, they'll die." ' 
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By The New Von TIm.. 

WASHINGTON, June 12 - Following are 
excerpts from the Supreme Court decision 
today in AdarandConstructors v. Pena, 
holding that affirmative action programs 
must be subject to the most searching con
stitutional scrutiny. The vote was 5 to 4. 
Justice Sandra Day O'Connor wrote the. 
majority opinion, which' Chief Justice Wil-' 
liam H. Rehnquist and Justices Anthony M." 
Kennedy, Antonin Scalia and Clarence 
Thomas joined. Justices Scalia and Thomas 
~rote concurring opinions as well. Justices 
John Paul Stevens, David H. Souter, Ruth 
Bader Ginsburg and Stephen G. Breyer dis

: .sented. All except Justice Breyer filed dis
senting opinions. 

FROM THE DECISION 

By Justice O'Connor 


Petitioner Adarand Constructors Inc. 
: claims that the Federal Government's prac

-lice of giving general contractors on Gov
· ernment projects a financial incentive to 

hire subcontractors controlled by "socially 
- and economically disadvantaged individ
-uals," and In particular, the Government's 
· use of race-based presumptions in Identify
· lng such individuals, violates the .equal pro

tection component of the Fifth Amend
; ment's Due Process Clause. The Court ot: 
'. Appeals rejected Adarand's Claim. We con
.- clude, however, that courts should analyze 


cases of this kind under a different standard 

· -of review than the one the Court of Appeals 

- applied. We therefore vacate the Court of 


Appeals' judgment and remand the case for 
·further proceedings. . . . 

The contract giving rise to the dispute In 
- this case came about as a result of the 
.' Surface Transportation and Uniform Relo

_ cation Assistance Act of 1987, a D.O.T. ap
· propriations measure. Section 106(c) (1) of 
· STURAA provides that "not less than 10 
: percent" of the appropriated funds "shall be 
.- expended with small-business concerns 
· owned and controlled by socially and eco-· 
"·nomically disadvantaged individuals." 

STURAA adopts the Small Business Act's 

.... 

·Those regulations say that the certifying 
· authority should presume both social and 

.economic disadvantage (i.e., eligibility to 
participate) If the applicant belongs to cer
tain racial groups, or is a woman .... 

Adarand's claim arises under the Fifth 

Amendment to the Constitution, which pro

· vides that "No person shall ... be deprived 

· of life, liberty or property, without due pro

. cess of law." Although this Court has always 

understood that clause to provide some 

measure of protection against arbitrary 


· treatment by the Federal Government, it is 

not as explicit a guarantee of equal treat

ment as the Fourteenth Amendment, which 

provides that "No state shall ... deny to any 

·person within its jurisdiction the equal pro

· tection of the laws" (emphasis added). Our 

cases have accorded varying degrees of 


. .significance to the difference in the lan
guage of those two clauses. We think it 


- necessary to revisit the issue here.... 
The Court's failure to produce a majority 

opinion in Bakke v. Regents of the Universi- ! 
ty of California 1978, Fullilove v. Klutznick 
1980, and Wygant v. Jackson Board of Edu

. cation 1986 left unresolved the proper analy
sis for remedial race-based governmental 
action.... 

The Court resolved the issue, at least in 
-.part, in 1989. Richmond v. J. A. Croson Co. 

concerned a city's determination that 30 
. percent of its contracting work should go to . 

minorlty-owned businesses. A majority of 
.' the Court in Croson held that "the standard 
'. of review under the Equal Protection Clause 

is not dependent on the race of those bur
. dened or benefited by a particular classifi
cation" and that the single standard of 

. review for racial classifications should be 
.. "strict scrutiny." ... 

With Croson, the Court finally agreed that 
.the Fourteenth Amendment requires strict 
scrutiny of all race-based action by state 

I ..and local governments. But Croson of 

:, course had no occasion to declare what 

; ·standard of review the Fifth Amendment 
 I 

. requires for such action taken by the Fed
definition of "socially and economically dis- . _ eral Government Croson observed simply 
advantaged individual," including the appll- . that the Court's "treatment of an exercise of 

" cable race-based presumptions, and adds . -Congressional power in Fullilove cannot be 
that "women shall be presumed to be social- dispositive here," because Croson's facts 

"ly and economically disadvantaged individ- - did not implicate Congress's broad power 
uals for purposes of this subsection." under s5 of the Fourteenth Amendment ... 

· STURAA also requires the Secretary of Despite lingering uncertainty in the de
- Transportation to establish "minimum uni-.tails, however, the Court's cases through

form criteria for state governments to use - Croson had established three general propo
in certifying whether a concern qualifies for .. sitions with respect to governmental racial 

. purposes of this' subsection." The Secretary 

. has done so in 49 CFR pI. 23, subpt. D (1994). 

classifications. First, skepticism: • "[alny 

preference based on racial or ethnic criteria 

must necessarily receive a most searching 

examination,''' Wygant, (plurality opinion 

of Powell, J.); Fullilove, (opinion of Burger, 

C. J.); ... 

Second, consistency: "the standard of re

view under the Equal Protection Clause is 

not dependent on the race of those burdened 

or benefited by a particular classification," 

Croson, (plurality opinion); I.e., all racial 

classifications reviewable under the Equal 

Protection Clause must be strictly scruti

nized. And third, congruence: "[elqual pro

tection analysis in the Fifth Amendment 

area is the same as that under the Four

teenth Amendment." Taken together, these 

three propositions lead to the conclusion 

that any person, of whatever race, has the 

right to demand that any governmental 

actor subject to the Constitution justify any 

racial classification subjecting that .person 

to unequal treatment under the strictest 

judicial scrutiny .... 


A year-later, however, the Court took a 
rsurprising turn. Metro Broadcasting Inc. v. 

F.C.C. involved a Fifth Amendment chal
lenge to two race-based Policies of the Fed
eral Communications Commission. In 
Metro Broadcasting, the Court repudiated 
the long-held notion that "it would be un
thinkable that the same Constitution would 
Impose a lesser duty on the Federal Govern
ment" than it does on a state to afford equal 
protection of the laws. It did so by holding 
that "benign" Federal racial classifications 
need only satisfy intermediate scrutiny, 
even though Croson had recently concluded 
that such classifications enacted by a state 
must satisfy strict scrutiny. "[Blenlgn" 
Federal racial classifications, the Court 
said, "even if those measures are not 'reme
dial' in the sense of being designed to com
pensate victims of past governmental or 
societal discrimination, are constitutionally 
permissible to the extent that they serve 
important governmental objectives within 
the power of Congress and are substantially 
related to achievement of those objectives. " 

By adopting intermediate scrutiny as the 
standard of review for Congressionally 
mandated "benign'" racial claSSifications, 
Metro Broadcasting departed from prior 
cases in two significant respects. First, It 



<Irq pursue the concept ofra
cial entitlement even for the· 
most admirable and benign 
ofpurposes is to reinforce . 
and preserve for future mis
chief the way of thinking that 
produced race slavery, race 
privilege and race hatred." 

JUSTICE ANTONIN SCAUA 

COfIc:urrlnc Opinion 

turned its back on Croson's explanation of 
why strict scrutiny of all governmental ra
cial classifications is essential: 

"Absent searching' judicial Inquiry Into 
the justification for such race-based meas
ures, there is simply no way of determining 
what classifications are 'benign' or 'remedi
aI' and what classifications are in fact moti
vated by illegitimate notions of racial inferi
ority'Or simple racial politics. Indeed, the 
purpose of strict scrutiny is to 'smoke out' 
illegitimate uses of race by assuring that 
the legislative body is pursuing a goal im
portant enough to warrant use of a highly 
suspect tool. The test also ensures that the 
means chosen 'fit' this compelling goal so 
closely that there is little or no possibility 
that the motive for the classification was 
illegitimate raCial prejudice or stereotype." 
(plurality opinion of O'CONNOR, J.). 

We adhere to that view today, despite the 
surface appeal of holding "benign" racial 
classifications to a lower standard, because, 
"it may not always be clear that a so-called. 

. preference is in fact benign." Bakke, (opln-' 
Ion of Powell, J.). "IMjore than good mo
tives should be required when government 
seeks to allocate its resources by way of an 
explicit racial classification system." Days, 

Broadcasting was thus a significant depar
ture from much of what had come before it. 

The three propositions undermined by· 
Metro Broadcasting all derive from the 
basiC principle that the Fifth and Four
teenth Amendments to the Constitution pro
tect persons, not groups. It follows from that 
principle that all governmental action based 
on race a group classification long recog

" nized as "in most circumstances irrelevant 
and therefore prohibited" should be subject
ed to detailed judicial Inquiry to insure that 
the personal right to equal protection of the 
laws has not been infringed. These ideas 
have long been central to this Court's under
standing of equal protection, and holding 
"benign" state and Federal racial classifi
cations to different standards does not 
square with them. "IAl free people whose 
institutions are founded' upon the doctrine of 
equality" should tolerate no retreat from 
the principle that government may treat 
people differently because of their race only 
for the most compelling reasons. According
ly, we hold today that all racial classifica
tions, imposed by whatever Federal, state, 
or local governmental actor, must be ana-
Iyzed by, a reviewing court under strict 
scrutiny. In other words, such classifica
tions are constitutional only if they are 
narrowly tailored measures that further 
compelling governmental interests. To the 
extent that Metro Broadcasting is inconsis
tent with that holding, it Is overruled.... 

By requiring strict scrutiny of racial clas
sifications, we require courts to make sure 

that a governmental classification based on 

race, which "so seldom providers) a rele

. vant basis for disparate treatment" Fulli
love (STEVENS, J., dissenting), is legiti
mate, before permi~tlng unequal treatment 

based on race to proceed.. _. 

The principle of consistency simply 
means that whenever the government 
treats any person unequally because of his 
or' her race, that person has suffered an 
Injury that falls squarely within the lan
guage and spirit of the Constitution's guar
antee of equal protection. It says nothing 
about the ultimate validity of any particular 
law; that determination is the job of the 
court applying strict scrutiny. The principle' 
of consistency explains the circumstances 
In which the injury requiring strict scrutiny 
occ.urs. The application of strict scrutiny, In 

Fullilove,96 Yale L. J. 453, 485 (l987).-·turn, determines whether a compelling gov- • 
Second, Metro Broadcasting squarely re- ernmental interest justifies the infliction of 

jected one of the three propositions estab- . that Injury. 
Iished by the Court's earlier equal protec- . Consistency does recognize that any indl
lion cases, namely, congruence between the ,vidual suffers an Injury when he or she is ' 
standards applicable to Federal and state : disadvantaged by the government because 
racial claSSifications, and In so doing also ;of his or her. race, whatever that race may' 
undermined the other two - skepticism of I be. .. 
all racial classifications, and consistency of " JUSTICE STEVENS also claims that we . 
treatment irrespective of the race of the : f have ignored any difference between Fed
burdened or benefited group. Under Metro ;: eral and state legislatures. But requiring 
Broadcasting, certain racial classifications 'thatCongress, like the states, enact racial 
("benign" ones enacted by the Federal Gov- ' classifications only when doing so Is neces
ernment) should be treated less skeptically 'sary to further a "compelling interest" does 
than others; and the race of the benefited 'not contravene any principle of appropriate 
group is critical to the determination of, respect for a c~ual branch of the Govern
which standard of revIew to apply, Metro; , ment. It is true that various members of this'· 

Court have taken different views of the. 
authority s5 of the Fourteenth Amendment 
confers upon Congress to deal with the 
problem of racial discrimination, and the 
extent to which courts should defer to Con~ 
gress's exercise of that authority. We need 
not, ·and do not, address these differences 
today.... 

We think that requiring strict scrutiny is 
the best way to ensure tha't courts will 
consistently give racial classifications that 
kind of detailed examination, both as to ends 
and as to means. • . . I 

Finally, we wish to dispel the notion that 
strict scrutiny Is "strict in theory, but fatal 
in fact." Fullilove (Marshall, :J., concurring 
in judgment). The unhappy Persistence of 

. both the practice and the lingering effects of 
, . racial discrimination against minority 

groups In this country is an unfortunate 
reality, and government is not disqualified , 
from acting In response to ILl ••• 

When race-based action is necessary to 
further a compelling Interest! such action is 
within constitutional constraints if it satis
fies the "narrow tailoring" test this Court 
has set out in previous cases~ 

Because our decision today alters the 
playing field in some Importa:nt respects, we 
think it best to remand the case to the lower 
courts for further considera'tlon in light of 
the principles we have announced .... 

The question whether anylof the ways In 
which the Government uses subcontractor 
compensation clauses can isurvive strict 
scrutiny, and any relevance distinctions 
such as these may have t~ that question, 
should be addressed in the first instance by 
the lower courts. I 

BY JUSTICE SCALIA, 

Concurring

I 


I join the opinion'of the co~rt, except Part . 
JII·C, and except insofar as it may be incon
sistent with the following: ]~ my view, gov
ernment can never have a i'compelllng in
terest" in -dIscriminating on the basis of" ._" ........
-~+ 

race In order to "make up'j for past racial, 
discrimination in the opposite direction, In
dividuals who have been wronged by unlaw· 
ful racial discrimiriation should be made 
whole, but under our Constitution there can 
be no such thing as either: a creditor or a 
debtor race .. ,. To pursue the concept of 
racial entitlement even fo~ the most admi
rable and benign of purpos~s Is to reinforce 
and preserve for future mischief the way of 
thinking that produced ra~e slavery, race 
privilege and race hatred,. ]n the eyes ~f 
governm~nt, we are just one race here. It IS 
American. ,;( ' .. , I 

!:,. rl"\'~o,(~; 



BY JUSTICE THOMAS, 

Concurring


, , 

I agree with' the majority's conclusion 
that strict scrutiny applies to all govern
ment classifications based on race. I write 
separately, however, to express my dis
agreement with the premise underlying 
JUSTICE STEVENS's and JUSTICE GINS
BURG's dissents: that there Is a racial 
paternalism exception to the principle of 

"Bias both conscious and un
conscious, reflecting tradi
tional and unexamined hab
its of thought, keeps up barri';' 
ers that must come down if 
equal opportunity and non
discrimination are ever genu
inely to become this country's 
law and practice." 

JUSTICE RUTH BADER GINSBURG 

Dluentlng Opinion 

equal protection. r believe that there Is a 
"moral [and] constitutional equivalence" 
between laws designed to subjugate a race 

FROM THE DISSENT Ignore this distinction. To mustrate the, 
By"Justice Stevens, point, consider our cases addressing the 

W h h J tl GI b J I ' Federal Government's: discrimination
It w om US ce ns urg 0 ns ! against Japanese-Americans during World 

Instead of deciding this case in accord- War II, Hirabayashi v. United States and 
ance with controlling precedent, the Court Korematsu v. United States. The discriml
today delivers a disconcerting lecture about nation at issue in those cases was invidious 
the evils of governmental racial classifica- because the Government Imposed special 
tions. For its text the Court has selected burdens, a curfew and exclusion from cer

i three propositions, represented by the by- tain areas on the West Coast, on the mem
, words "skepticism," "consistency" and lbers of a minority class defined by racial 

"congruence." . . . ' and ethnic characteristics. Members of the' 
The Court's concept of skepticism is, at /' same racially defined class exhibited excep

least in principle, a good statement of law , tional heroism In the service of our country 
and of common sense. Undoubtedly, a court during that war. Now suppose Congress 
should be wary of a governmental decision decided to reward that service with a Fed-
that relies upon a racial classification. "Be- eral program that gave all Japanese-Ameri
cause racial characteristics so seldompro-can veterans an extraordinary preference 
vide a relevant basis for disparate treat- in Government employment. If Congress 
ment, and because classifications based on had done so, the same racial characteristics 
race are potentially so harmful to the entire that motivated the discriminatory burdp.ns 
body politic:~ a reviewing court must sat- ! In Hirabayashi and Korematsu woul!! have 
Isfy itself that the reasons for any such defined the preferred class of veterans. 
classification are "clearly identified and Nevertheless, "consistency" surely would 
unquestionably legitimate." Fullilove v. not require us to describe the incidental 
K1utznick (1980). This principle is explicit in burden on everyone else in the country as 
Chief Justice Burger's opinion, in Justice "odious" or "invidious" as those terms 
Powell's concurrence and in my dissent in were used in those cases. We should reject a 
Fullilove. I welcome its renewed endorse- concept of "consistency" that would view 
ment by the Court today. But, as the opin- the special preferences that the National 
ions in Fullilove demonstrate, substantial Government has provided to Native Amen-
agreement on the standard to be applied in cans since 1834 as comparable to the official 
deciding difficult cases does not necessarily discrimination against African-Americans 
lead to agreement on how those cases actu- that was prevalent for' much of our history. 
ally should or will be resolved, In my judg- I The consistency that the Court espouses 

and those that distribute benefits on the ' ment, because uniform standards are often would disregard the difference between 8
basis of race in order to foster some current anything but uniform, we should evaluate "No Trespassing" sign and a welcome mat. 
notion of equality. Government cannot the Court's comments on "consistency," ... It would equate a law that made black 
make us equal; It can only recognize, re "congruence" and stare decisis with the citizens ineligible for military service with a 
spect and protect us as equal before the law. same type of skepticism that the, Court program aimed at recruiting black soldiers. 

That these programs may have been mo advocates for the underlying issue. An attempt by the majority to exclude
tivated, In part, by good intentions cannot The Court's concept of "consistency'" as- members of a minority race from a regulat
provide refuge from the principle that under , sumes that there is no significant difference ed market is fundamentally different from 8 ' 
our Constitution, the Government may not, between a decision by the majority to im- subsidy that enables a relatively small 

, make distinction~ o~ the basis of race. ,"-s l pose a special burden on the members of a group of newcomers to enter that market. 
'. far as .the ConstitutIOn Is concerned, It IS minority race and a decision by the major- An interest in "consistency" does not justify 

irrelevant whether a government's racial ' ity to provide a benefit to certain members treating differences as though they were
classifications are drawn by those who wis , of that minority notwithstanding its inciden- similarities. ' , J:, ' , ': 
to oppress a race or by those who have S' 
sincere desire to help those thought to be; 
disadvantaged. There can be no doubt ~at 

,the paternalism that appears to lie at the 
heart of this program is at war with the 
principle of inherent equality that underlies 
and infuses our Constitution .. ,. " ; 

So-called "benign" discrimination teach-" 
es many that because of chronic and appar-: 
ently immutable handicaps, minorities can-' 
not compete with them without their patron: 
izing indulgence. Inevitably, such programs 
engender attitudes of superiority or, alter-: 
natively, provoke resentment among thost:.' 
who believe that they have been wronged b 
the Government's use of race. 'These pro
grams stamp minorities with a badge o~ 
inferiority and may cause them to develop 
dependencies or to adopt an attitude' tha~ 
they are "entitled" to preferences. . . . " ' , 

tal burden on some members of the major- The Court's explanation for treating dis-
Ity. In my opinion that assumption is untena: similar race-based decisions as though they 
ble. There is no moral or constitutional were equally objectionable Is a supposed 
eqUivalence between a policy that is de- inability to differentiate between "invidl
signed to perpetuate a caste system and one ous" and "benign" discrimination. But the 
that seeks to eradicate racial subordination. term "affirmative ,action" Is common arid 
Invidious discrimination is an engine of well understood. Its presence in everyday 
oppression, subjugating a disfavored group parlance shows that people understand the 
to enhance or maintain the power of the difference between good intentions and ba4. 
majority. Remedial race-based preferences As with any legal concept, ~me cases m~y 
reflect the opposite impulse: a desire to be difficult to classify, (footnote 4) but oW 
foster equality in society. No sensible con- equal protection jurisprudence has Identj
ception of the Government's constitutional fied a critical difference between state a~-
obligation to "govern impartially" should tion that imposes burdens on a disfa"or~ 

few and state action that benefi~s the few 
"in spite of" Its adverse, effects on ~e 
many.•• _" 

http:burdp.ns


As a matter of constitutiorial and dem;;' 
cratic principle, a decision ,by represen~
tlves of the majority to discriminate against 
the members of a minority race is funda
mentally different from thos~ saine repre. 

'sentaUves' decision to impose incidental 
costs on the majority of their Constituents in 
order to provide a benefit1to a disadvan
taged minority. In his concurrence, JUS
TICE THOMAS argues that the most signltt
cant cost associated with I an affirmative 
action program is its adverse stigmatl~ 
effect on its intended beneficiaries. AI~ 
though r agree that this cost may be more 
significant than many people realize, I do 
not think it applies to the facts of this case. 
First, this is not an argument that petitioner 
Adarand, a white-owned,,' business, has 
standing to advance. No beneficiaries of the 
specific program under attack today have 
challenged its constitutionality, perhaps be
cause they do not find the preferences stig
matizing, or perhaps because their ability to 
opt out of the program provides them all the 
relief they would need. Second, even if the 

,petitioner in this case were a minorlty
owned business challenging the stigmatiz
ing effect of this program, I would not find 
JUSTICE THOMAS's extreme proposition 
that there Is a moral and constitutional. 
equivalence between an attempt to subju- ' 
gate and an attempt to redress the effects of 
a caste system at all persuasive. It is one 
thing to question the wisdom of affirmative 
action programs: there are many responsi
ble arguments against them, including the 
one based upon stigma, that Congress might' 
find persuasive when it decides whether to . 
enact or retain race-based preferences. It is , 
another thing altogether to equate the many 
well-meaning and intelligent lawmakers 
and their constituents, whether members of, 
majority or minority races, who have sup
ported affirmative action over the years to 
segregationists and bigots. . . • . 

BY JUSTICE GINSBURG, 

Dissenting 


The divisions In this difficult case should 
not .obscure the Court's recognition of the 
persistence of racial inequality and a major
Ity'S acknowledgment of Congress's author
Ity to act affirmatively, not only to e~d, 
discrimination, but also to counteract dIS
crimination's lingering effects. Those ef-' ' 
fects, reflective of a system of racial caste 
only recently ended, are evident in our work 
places, markets and neighborhoods. Jo~ ap
'plicants with identical resu~es, qual~flca
lions and interview styles sull experience 
different receptions, depending on their 
race. White and African-American consum
ers still encounter different deals. People of 
color looking for housing still face discrimi
natory treatment by landlords, real estate 
agents and mortgage lenders. Minority en' 
trepreneurs sometimes fail to gain' con
tracts though they are the low bidders, and 
they are sometimes refused work even after 
winning contracts. Bias both conscious and 

! 	 unconscious reflecting traditional and un
examined h~bits of thought, keeps up barri
ers that must come down if equal opportuni
ty and nondiscrimination are ever genui~ely 
to become this country's law and practice. 
Given this history and Its practical conse
quences, Congress surely can conclude that 
a carefully designed affirmative action pro
gram may help to realize, finally, t!l,e "equal 
protection of the laws" the Fourteenth 
Amendment has promised since 1868.. 
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Leading the News 

Affirmative Action 

SUPREME COURT LIMITS FEDERAL POWER 
TO IMPLEMENT AFFIRMATIVE ACTION PLANS 

The U.S. Supren~e Court June 12 placed signifi
'cant limits on the fJderal government's authority to 
implement progran:ls that favor racial minorities 
(Adarand ConstruZ:tors Inc. v. Pena, US. SupCt, 
No. 93-1841, 6/12(95). . . . ", " 

Federal affirmatiVe action programs must meet 
the same stringent requirements applied to state 
and local programs, Justice Sandra Day O'Connor 
ruled in the most closely watched civil rights case 
of the term. The court split 5 - 4, with Chief Justice 
William Rehnquist and Justices Antonin ~~a~ia, 
Anthony Kennedy, and Clarence Thomas JOlnmg 
O'Connor in the majority. " 
, The decision vacated, a lower court ruling that 

upheld a federal statute giving preference to minori~y
owned highway construction subcontractors. It rem
stated a reverse discrimination challenge to the 
program filed by Adarand Constructors Inc., a wh~te
owned Colorado company that lost a construction 
project to a minority-owned contractor despite being 
the lowest bidder.' " " , 

The decision struck down most of the Supreme 
Court's 1990 decision in Metro Broadcasting Inc. 
v. Federal Communications Commission. which 
applied the more lenient standard of "intermediate 

· scrutiny" to federal minority preference programs. 
With the Adarand ruling, the court made federal 
programs subject to "strict scrut~ny"-they must 
serve a compelling governmental mterest and they 

, must be narrowly tailored., ' 
· ' The Fifth and Fourteenth Amendments to the 
'Constitution "prote'ct persons, not groups," O'Con
nor wrote. It follows .that all governmental action 
based on race ,"should be subjected to detailed 
judicial inquiry to ensure that the personal right ~ to 
equal protection of the laws' has' not been in

fringed:' she said. " ....• ,', . 
A nation founded on the docttineof equality 

"should tolerate no' retreat from the principle that 
government may treat people differently because of 
their race only for the most compelling reasons." 
The' evil of federal laws .that target people of a 

· particular race can 	be seen in the World War II 
laws that allowed the incarceration of Japanese
Americans she said. O'Connor acknowledged that 
those laws' were upheld by the Supreme Court in 
the 1940s, at least one under a standard of "most 
rigid scrutiny." '.' •. 

End Of Affirmative Action 

In dissent, Justice John Paul Stevens said the 
majority had deviated from controlling precedent 
and had instead delivered "a disconcerting lecture 
about the evils of governmental racial classifica
tions." The majority's insistence on equal treatment 
for all persons disregards "the difference between a 
'No Trespassing' sign and a welcome mat," he said. 

"It would treat a Dixiecrat Senator's decision' to 
vote against Thurgood Marshall's confirmation in 
order to keep African Americans off the Supreme 
Court as on a par with President Johnson'sevalua
tionof his nominee's race as a positive factor," 
Stevens said. "It would equate a law that made 
black citizens ineligible for military service with a 
program aimed at recruiting black soldiers." . 

Stevens is the only justice remaining on the court 
who approved the racial-preference pro,!5ram at .is
sue in Metro Broadcasting. RehnqUlst, Scaha, 
O'Connor, and Kennedy all . dissented in Metro 
Broadcastiilg, arguing that no special conside~ation 
should be given to race~conscious measures simply 
because they are federal rather than state or local. 

Thomas, already on record against affirmative 
action before he joined the court in 1992, cast the 
fifth and deciding vote in Adar(lnd. Remedial ra
cial preferences are "racial paternalism" that "can 
be as poisonous and pernicious as any other form of 
discrimination," Thomas said in a separate 
statement. 

In al10ther separate statement, Scalia said the 
government "can never have a 'compelling interest' 
in discriminating on the basis of race in order to 

· 'make up' for past discrimination."' .. '. . 
This case spells the end of affirmative actIOn, 

•said William Perry Pendley, the attorney 	who re
presents Adarand. The strict scrutiny test ma~e 
applicable today by the court has never been met ~n 
the past, he told BNA. Pendley,. of t~e ~~untaln 
States Legal Foundation,' Denver, said It IS very 
hard for the' government to show that a race
conscious remedy is narrowly tailored or that non
racial classifications won't work as well, he said. 

Tim D. Word,president of the Associated Gener
al Contractors, praised the court for its "strong 

· stand agains't reverse' discriminatio~." The con
:" struction industry has "borne the brunt of the 
· special preference procurement b~rden~'~ he said. 

In 1994, according to Word, nme n'lIhtary bases 
set 'aside . 100 percent' of their 'construction pro. 
grams "without· any, semblance'of regard for com

< <.'. 
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petition, or for the fact that setting aside contracts 
for some citizens who claim disadvantage creates a 
new class of disadvantaged." Twenty other-military 
bases set aside more than 50 percent of their 
construction work last year, he said. 

"It is ironic that the unfairness of reverse dis
crimination special preferences were inflicted on 
construction." Word said. "because government is 
obliged to avail of open competitive bidding for 
government construction contracts. Sealed bids, 
publicly opened and awarded to the lowest respon
sive and responsible bidder. are a guarantee against 

. any form of discrimination." 

Extends Croson 

The program at issue in the Adarand case gives a 
bonus to prime contractors in federal highway con
struction business if they utilize subcontractors de
fined as socially or economically "disadvantaged 
business enterprises.". The Small Business Act 
specifies that small businesses owned and operated 
by .minorities are presumably disadvantaged. 
. . When it lost the' contract, Adarand sued the 
federal government, claiming that the minority 
preference provision viola ted the equal protection 
component of the fifth Amendment's .Due Process 
clause. The U.S. Court of Appeals for the Tenth 
Circuit rejected Adarand's claim. The Tenth Cir
cuit relied on Metro Broadcasting. which held that 
race-conscious measures adopted by Congress are 
entitled to greater deference than state or local 
programs. '. 

In the majority opinion, O'Connor traced the 
evolution of standards applied by the court for 
analyzing race-conscious remedial legislation. With 
regard to state and local programs challenged. un
der the Equal Protection clause of the Fourteenth 
Amendment, the court did not definitively resolve 
the issue until Richmond v. J.A. Croson Co. in 
1989, she said. . .' '. 

In Croson, the court held that a single standard 
of review applies to race-conscious state or local 
programs, whether they burden or benefit the par
ticular group, O'Connor said.' That standard is 
"strict scrutiny," she said. 

Preferences Not Always 'Benign' 

A year later, the court "took a surprising turn" 
with Metro Broadcasting, she said. Metro Brqad


. casting involved a Fifth Amendment challenge to 

Federal Communication Commission race-based 

rules aimed at promoting diversity in broadcasting, 

she said. The majority held that benign racial 

classifications-even those aimed at remedying so

cietal rather than actual instances of discrimina

lion-need only meet an "intermedia scrutiny" 
standard, she said. 

Metro Broadcasting turned its back 
she said. Croson called for strict scruti 
because there is no way of determinin whether a 
classification is benign or remedial or i' fact moti
vated by racism, she said. Strict scr' is de

· signed to "smoke out" illegitimate uses she 
said. D(;!spite the surface appeal of "be
nign" racial classifications to a lower ndard, it 
may not always be clear that a so-called preference 
is benign, she said. . I . . 

Metro Broadcasting also Ignored other pnnclples 
established by this courl's earlier equal! protection 
cases: congruence between the standardsl applicable 
to federal and state racial classifications, skepti
cism about any racial classification, and! consisten
cy of treatment irrespective of race, she said. . 

Contrary to Justice Stevens' dissent, st~rict scruti
ny does. not treat dissimilar race-based dFcisions as 
equally. objectionable, she said.' Strict scrutiny 
"evaluates carefully all governmental bce-based 

I
decisions in order to decide which are constitution
ally objectionable and which are not," sh1e said . 

Racial characteristics seldom provide ~ relevant 
basis for disparate treatment, she said. ~ince such 
classifications are potentially so harmful, the rea
sons for such classifications must be cleatly identi
fied and unquestionably legitimate, she ~aid. "We 
think that requiring strict scrutiny is thel best way 
to ensure that courts will consistently give ra"tial 
classifications that kind of detailed edmination, 
both as to ends and as to means." \ 

Justice David Souter issued a separate dissent. . 
He argued that the court should not haveI reached 
the question of whether strict scrutiny \ or some 
lesser standard is applicable to this !program. 
"When the extirpation of lingering discriminatory 
effects is thought to require a catch-u~ mecha
nism," like the inducements under the sta~ute here, 
"the result rriaybe that some members of the 

· historically favored race are hurt," regairdless of 
how in.nocent they may be, ~outer added. \ ' 

· Justices Ruth Bader Gmsburg and IStephen 
Breyer joined Souter's opinion. Ginsburg, ,the only 
dissenting justice to join Stevens' opinion, also 
authored a separate dissent. "The divisio~s in this 
difficult case should not obscure the courtrs recog
nitionof the persistence of racial inequality and a 
majority's acknowledgment of Congress' ~uthority 
to act affirmatively, not only to end ~iscri~ination, 
but also to counteract discrimination's lingering 
effects," she said. Breyer also joined Gi1nsburg's 
separate opinion. 

(Decision appears in Section E). 

-By Susan R. Kneller 

. End of Section 
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The ~ offered DO eii.mp.es-~r-
" By Joan Biskupic, federal permissible policies ana gen- Federal affirmative action blossomed in 

W~p""rStoffWrilor erally the majority denoun~d.all the 1960s and 1970s as federal lawmakers 
. government distinctions based OD tried to compensate for the remnants of Seg

" The Supreme Court yesterday I' ra~. The ruling in Ado,aM Om- regation and attitudes that made it hard for 
jeopardized a broad range of federal structM'S v. Pena, however;dOes not minority-owned businesses to prosper. Vir
affirmative action programs with a s~e down any specific feder3tpoli- tuaIly every federal agency uses some sort of 
ruling that set a tough new standard .. C1es not even the Small' B '_. • . usmess affirmative action, whether in grants 'and 
for jilstifying policies designed to Administration (SBA) c tr' lin~nefit blacks, Hispanics and other " . . ..- ..- _ ... _ .. 9.I!_J~~_ .g.. prOCJJrement, or contracting and hiring. An 
minorities. ' .: program that was the subject of the case. estimated $10 billion a year in contracting 

, , Nor does it directly address affirmative ac- alone is at stake. . - .... 
The 5 to 4 ruling in a Co.lorado. tion programs aimed at women. And, the .. ves'ter.J·y•s ·d..;..;s·lo-n·.. ·U1..• ;;I,;;'-A.J':'-_ . 

highway contracting case is urilikely I' Ud "'". UK: Ud1 


to resolve the growmg public contra- court left the door slightly open for justifying and Case overruled a 1990 decision, 

v~y over v.;hether set-asides, hir- some affirmative action as a remedy to cases narrowly won by now-retired Justice 

ing goals and scholarship programs of pervasive and systematic discrimination. William J. Brennan Jr., that upheld 

for minorities are justified by the ex- Because the ruling "alters the playing field . an effort to increase black ownership 

. perience of discrimination or consti- in some important respects," O'Connor said of broadcast licenses. That case said 

tuteimfair Preferences causing "re- that lower courts should now reexamine the • congressionally enacted policies are 


: verse discrimination" against whites. SBA affirmative action program under the entitled to a more lenient equal-pro.. . 

, ! Instead, yesterday's -decision sets 1 new standard., ? tection standard. " 

..the stage for a multitude of court "I don't think it's the end of all affirmative The Adarand decision higblight~


.1.hallenli!es a2ainst federal programs action programs, by a long shot," said Steven " a change in the court's majority over 

for minoritieS, and it comes at a time' ,., Shapiro, legal director for the American Civil the past five years, wbicli has meant 


· when affirmative action is becoming Liberti~ Union. "My concern is that in the a Dew court suspicion of government 

a major point of contention-between . hands of an unSYmpathetic judiciary and in policies giving special advantage to 

· President' Clinton and his likely Re.· this political climate, many programs will not minorities and an emerging desire 
publican challengers. ' survive." ' . : ;'. : 'for race neutralitY-' , 

· In refusing for the first time to up- William Perry Pendley, who represented I This view was also revealed in the 
hold a federal affirmative action poli- the white highway contractor in the case I court's school desegregation ruling 

. CY. the court said that such race- 'd "l ' \ yesterday. ' ~ based policies enacted by Congress S31, don't know of any federal programs The strength of this majority will 
: mUst now survive the same judicial ,that can survive this judicial' scrutiny, given , be further -tested when the court 
: standard that state and local pro- how they have been piggybacked on each ! rules on the constitutionality of vot
, grams have faced since 1989. other ••• with few or no findings of past dis- ' : ing districts drawn to increase the 

Known as "strict scrutiny,'" it is the crimination or an examination of where the , representation of minorities in Con-
Problem really is.'" ' ' '. ,gress. A d""';"i"n IS' _~...A WI'thin 

tougilest judicial standard to meet. . "'"....., ~.......,..
To survive, a program must serve a He said he thinks the highway progTam is weeks. • : " '. . 

compelling governmental interest "f dead duck."', Joiriiitg O'Connor in the majority 

and must be narrowly tailored to ad- • The original lawsuit in the case was .in the Adarand case were Chief Jus-' 


, ~ress identifiable past discrimina- brought by Ad:irand Consi:ructors, a . white. tice William H. Rehnquist and Justic
tion.',., ' owned, Colorado Springs-based firm that es Antonin Scalia, Anthony M. Ken- . 

,.. i- "'Government may tre~t peopie- turned in a lower bid but still lost out on a neely and Clarence Thomas. . ::.,- ';-', 
differently because oftheir race only , guardrail project in the San Juan National!; ::0:-:- .--;- Thomas, the court's only black' 

, for tIlCunost compelling reasons," Forest to a Hispanic-owned company. The:. iustice and one of its. mos~, y~ Oil" 

Justice Sandra Day O'Connor: wrote' co~tract Was decided on the basis of an SBA ponents of race-based policies, added 

. for the court. She said the ConStit~ policy that, according to the court, "pre- in a Separate statement that while .1

t tion's guarantee of equal protection sumes" that blacks, Hispanics, American In- .nancial incentives to hire minority 

of the laws protects "personS; oot diansand Asians are "socially disadvan- subcontractors may be motivated by 

groups" of people. <~:>. taged." Acting on, that policy, tile good intentions, "the paternalism 


"It fonows from that principle that . Department of Transportation gives money . that appears to lie at the heart of 
. all governmental action based on ' bonuses to government contractors that sub- .this program is atwar with the prin- ' 
~ race-a' g,oup classification long contract at least 10 percent of their work to ciple of inherent equality that under
· recognized as • • • irrelevant and disadvantaged finns. ' . lies and infuses our Constitution." 

therefore prohibited-should be Adarand sued in 1990 contending thatthe i, .Scalia, alsO w:ote separate1y to say 

sUbjected to detailed judicial inqUiry, . subcontracting policy violated constitutional' i . ~tive action co~d never co,n
toeq:sp~~t~~~~ft:~onalIaWS ~~tntoOt guarantees of equal protection and due pro- i s~tu~o~~~e up for past raCl~ 


1..... cess. Adarand lost in lower courts, but yes- . di~tion. (U]nder our <::Onsti
been infringed." . ' :" " .". . terday the Supreme Court said those courts I ~tion there ?11 be, no such thing..as 


were too lenient in assessing the govern- ' either a creditor or a debtor race. 

ment race-conscious policy. '0:. ~ .. ;." 
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~:Ruling May Sharpen Debate'on~eferencePolicies 

•••••• , . ',' . ' . -::. . ': , l \ .' .... .,.". c . I . 
::;.:;)Jy JohnF. Harris and Kevin Merida sariJy all bad news for affirmative action pro- ~ependent campaign ne~ rear, caBed on 
.......f Wasbiqtool'tcSlldfWritmI ponents. . . . . ,. Clinton to exert Jea~rship.m Ithe wake of 
•••.• • That's because several JUstices m opwons what he called a ~ClSt" ruling. "We need a 
.:.:;:tte Supreme Court's ruling in a keyaffir- seemed to uphold the basic defensibility of major address," he said, "driven by moral 
'.mwn.ite action case yesterday increases pres- affirmative action as a remedy. Only two convictions and not by polls and the flow of 
~aii on President Clinton to present his seemed to embrace the philosophy of Repub- the wind to get the country back on the high 
_~ on the issue, but ad"linistration sourc- lican presidentiaJ candidates such as Califor· plain of closing the gap [on ra~ division] in· 
'~sjid yesterday it also l~aay point him 10- nia Gov. Pete Wilson and Sen. Phil Granun stead of letting this gulf get wider," 
:~d a middle ground. ~. , (Tex.) that affirmative action is another The case in question involve~ a Transpor
.:':Clinton has refrained f;om clarifying his name for reverse discrimination, tation Department program in Iwhich prime 
•""e\lis on the issue (or the' past four months .' "This could create both a floor and ceil· contractors on federal highway! projects are 
:'while his adriunistration ("Vries out a gov- ing," said one administration officiaJ, who dis- given a 1.5 percent bonus if at least 10 per· 
•i!iru:nent-wide review of vffirmative action. cemed the outlines of a "broad middle" in cent of their subcontracts are a~arded to mi· 
:~a :while the precise iciplications of the yesterday's vario~~ opinions, no~ty-owned fll:ns o! other "disadvantaged 
'pq!ift's 5 to 4 decision on a case dealing with But Rep. KwelSl Mfume (D-Md.), former busmess enterpnses. I 
'~ty set-asides in federal contracting re- chairman of the Congressional Black Caucus, Proponents argue that such programs 
~~murky, some people within and outside ~d the ruling should not. be viewed as a po- have been !mpo~t in h~lp~g minorities 
.dle:administration say the justices may have liti~ ~pe hatc~ for Clinton and others. :'I get started In busmess, while .opp?n7nts.sa~ 
~f(ei.ed a sketchy map that Clinton can follow dO!l totthink ~e Whit~ House has any co~er m they have. led to "reverse dlscnmmatlon 
~8~.lie articulates which programs are defeR- thiS. he said. a~dmg th~t the preSident . agamst white men. . " I . 
~);ibteand why. ' sh~u1d;take the time to delineate a course o( In. fiscal 1993. mmon~,,?wn¥ busmesses
I'.At the same time the administration sees aCtion. received at least $10.5 billion of the $179.4 
~~ljticaJ cover. Wh~n Clinton began his re- Though he acknowledged the ~g was ,a billion in contracts awarded b* the fede.raI 
~:yi~~:in February, many leaders of tradition. se~back !o~ propor,:tents, Mfume satd, '1 don t government-:-Iargely . thr~ugh ~o set-asl~e 
'~'O' Democratic civil 'ght tituen . think this IS the time to bow your head and programs deSIgned pnmarily to benefit raciaJ 
, " ~ -~ , . n s co!,~ Cles go running off into the darkness." minorities but that could include non-minori
~9~plamed that tt was a pobtlcal. ex~r- But yesterday's ruling buoyed the hopes ty women, the disabled and others who are 
~~e:-a calculated. retreat from mmonty of those who have been pushing to get rid of considered "socially disadvantaged." 
~JlCtrns to w,0? whit~ voters... programs that have survived for three de- Several affirmative action aqvocates said 
;~ •t;ow.adml~st~atlOn offiCials said" they cades. the ruling indicated that a majority of justices
!f.aP-~ore conVIncingly argueththaghtththeeJr re- "The Supreme Court's deC!,·sion.••. is one , saw :OO~ for'race-conscious Iremedies in 
."1~~. wa~ necessary-even ou , ad- more reason for the federal government to certain CIrCumStances. ".' 
~~tiOn ~d support~ the set-aSide pr~ get out of the race-preferenCE; business," said . "We can come up with a ju!!tification for 
'~!Il questlon-:-and Clinton could argu~ it Senate Majority Leader Robert J. Dole (R- these programs even if it's under a stricter 
.~~~JmPIy fo~owmg th~ same reevaluation Kan.). "The bottom line is that the federal standard," said Laura Murphy Lee, director 
~t'1S also taking place m the legal system. government should work to bring aU Ameri- of the Washington office of ~e American
.i:.:D?e Supreme Court ruled that the federal cans of all backgrounds together. not divide Civil Liberties Union. "Affirmative action is 
"g~~mment must meet a tougher stan- us by race." .still alive," I 
~-demonstrating past discrimination- "This decision hurts," acknowledged Jesse 'But she added that the court's ruling had 
'Were it .implements an affirmative action L. Jackson. "It's a major setback." .put the political debate in s~r focus. ' 
]Jf&Btam. Nonetheless. sOme-;idmfujstration Jackson, a two-time Democratic presiden- "This is not a decision that willi allow fence-' 
,rtfidals believe, the decision wasn't neces- tial contender who has talked of mounting an '.: sitters," she said. "Either you have to argue . 
~..... ' \'~"" ~,.", •••• _-> !:~;,z' . ,.",.,I't::·' f~r th~-~p~~~s aggressively ~~~~y they4 • •••••' 

i should be struck down altogether." 
But Rep. Charles T. Canady 1(R-FIa.), who 

plans to introduce legislation to abolish affir
mative action at the federal level, said, "The 
court's deciSion will give impet~ to the move
ment in Congress to dismantle the system of 
race and gender preferences that have built up 
over the last 25 years." I 

White House aides have battled over how 
much change to propose for af:fi.dnative action. 
Set-aside programs, which in sOme agencies 

! . set precise levels for what percentage of tar
gets are to go to minority- or women-owned 
firms, have been identified as affirniative ac
tion's most vulnerable component. 

While some Clinton aides have said thai he 
must act if he wants to recapttfte white vot
ers who have left the Democratic Party, oth

-ers have said that a greater danger is that he 
will offend blacks and liberals who are the 
party's most reliable voters . 

• . . i;~·\"o.' L' '.' -~- .. .~~;J. ';..,. 

,. 
~..,. REP. KWEISI 

, ••• ock'lWflJledgednlling W(J$ setback 



tt~~t~!1U(li~ial_~rut~Y~_~~~ed 

Necessary in Rac~~ased Programs . 


~:..:. ",;" Assoaated~"; ""; " 
::':~ts from tile Su~ Courl ~i'W 
~y on affimuztive action programs. 
~. :it'Dm Justice Sandra Day O'Connors ma- ; 
'tnitj opinion: : ' '1?:Ifpy person, of whatever race, has the ' 
,~{ to demand that any governmenta1 actor \ 
'$a~ to the Constitution justify any racial • 
:efaSsification subjecting that person to un- i 

under the strictest ~dicial I~~~tment 

.: 1'he Fifth and 14th amendments to the ' 
CQnstitution protect persons, not groups. It 
foll()\vs from that principle that all govern ,~ 
.nentaJ action based on race • • • shoukl be 
Sub~ed to detailed judicial inquiry to en
~e"that the personal right to equal protec
liMof the laws has not been infringed. 
, • : Accordingly, we hold today that all racial 
ClsSsifications, imposed by whatever federal, 
state or local government actor, must be ~. 
al,ied by a reviewing court under strict: 
~y~_~_~!I!~r_,\V~t:ds~~t1Chfla~~.t!~~ ~ 
-are constitutional only if they are narrowly • 
tailored measures that further compelling 
governmental interests. , 

We wish to dispel the notion that strict 
scrutiny is "strict in theory but fata1 in fact." 
The unhappy persistence of both the prac
tice and the lingering effects of racial dis
crimination against minority groups in this 
country is an unfortunate reality, and the 
government is not disqualified from acting in 
response to it 

When race-based action is necessary to 
further a compelling interest, such action is 

, within constitutional constraints if it satisfies 
" the "narrow tailoring'" test this court has set 
, out in previous cases. 
I " Because our decision today alters the play

ing field in some important respects, we 
think it best to remand the case to the lower 
courts for further consideration in light of 
the principles we have announced. 

~ From Justice Antonin Scalia's concurring 
, opinion:' 

In my view, government can never have a 

,compelling interest in discriminating on 'the 

basis of race in order to make up for past ra

cial discrimination mthe opposite direction. 


, Individuals who have been wronged by un

: lawful racial discrimination should' be made 

whole; but under our Constitution there can 
be no such thing as either a creditor or debt
or race. 

I 

To pursue the concept of racial entitle
, ment-even for the most admirable and be
: nign of purposes-is to reinforce and pre
I serve for future mischief the way of thinking
! that produced race' slavery, race privilege 

and race hatred . 
From JUstice Garence Thomas's concu~

I ring ttlJinion: 
, Government cannot make us equal; it can 
i only recognize, respect and protect us as 
i equal before the law. 
I That these programs may have been moti
vated, in part, by good intentions cannot pro-' 
vide refuge from the principle that under oqr , 
Constitution the government may not make ' 
distinctions on the basis of race. ..' 

," A~ far ~s the Constitution is c6ncemed, it 
is irrelevant whether a government's racial 
classifications are drawn by those who wish 
to oppress a,race or by those-who have ~ sin
cere desire to help those thought to be disad

, vantaged. 
I From Justice John Paul Stevens's dissent: 

Instead of deciding this case in accordance 

with controlling precedent, the court t04ay 


, delivers a disconcerting lecture about the 

evils of government racial classifications. 

" The consistency that the court espouses 
I would disregard the difference between a 
, "No Trespassing'" sign and a welcome mat. It 
I would treat a Dixiecrat senator's decision to 
! vote against Thurgood Marshall's confirma
i tion in order to keep African Americans off 
! the Supreme Court as on a par with Presi- ' 
• dent Johnson's 	evaluation of his nominee's 

race as a positive factor. ~'" 
, An interest in consistency does not justify 

" treating differences as though they were 
. -similarities. ' ' , ' 
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;NotAffirmed 

Supreme Court Ruling 
.. Imperils u.S. Programs 
Of Racial Preference 

Contracting dr Hiriflg Rules 
Must Be l'iarrowly Aimed· 
A t Past .. Discrimination 

-r-
A 5·4 Vote Upsets Precedent 

--I 

By PAl'L M. BARREIT 
Slaff Reporter of TIIF. W AI.I. STRF.F.T JOURNAl. 

WASHINGTON - The Supreme Court 
joined the assault on affirmative action, 
attacking the foundations of the vast fed
eral network of programs providing prefer- . 

, ential treatment to minorities, ' 
In a 5-4 decision, the high court ruled 

that Congress must meet an extremely 
tough legal standard to justify any con
tracting or hiring practice based on race. 

The court's conservative majority
stopped short of striking down any particu
lar program. But yesterday's decision is 
sure to provoke a raft of court challenges 
against government minority-preference 
programs and to fuel the growing political 
backlash against affirmative action. 

"This signals the beginning of the end 
for the era of racial preferences," said 

A Hot Button Gets Hotter 
The Supreme Court's affirmative action 
ruling had politicans and advocacy 
groups scrambling to seize, the high 
ground on this explosive issue. The' 
stakes appear highest for Clinton. Arti
cle on page A20. In other coverage: 
• Santos Garza is a success story. but is 
she 'disadvantaged"? 81. 
• Arnold O'Donnell turns the tables on . 
contracting set-asides. 81. 

Clint Bolick of the Institute for Justice 
in Washington. a conservative activist who 

,is helping to lead the charge against 
affirmative action. Lawyer William Cole· 

· man, a former transportation secretary 
· and longtime advocate of affirmative ac
tion, called the ruling "a very dishonest 
and shocking opinion." .:. . 

: , . Justice Sandra Day O'Connor wrote the 
majority opinion, declaring that "strict 
scrutiny of all governmental racial classi
fications is essential" to distinguish be
tween legitimate programs that redress 
past discrimination and programs that 
"are in fact motivated by illegitimate 
notions or racial inferiority or Simple ra
iial politics." As a practical matter. this 
'fotrict scrutiny" test will be very hard for 
the government to meet, although Justice 
O'Connor added that it needn't be seen as 

· "fatal" .for all affirmative-'actloo _pro
.. -'!'~' . --.' 

" Justices Antonin Scalia and Clarence 
. Thomas said in separate concurring opin; who in 1983started 'a- secUrity-guard firm. 

ions that they would have gone much He now employs 400 peOple as a result of 
further, wiping out all government race .set-aside contracts with the Internal Reve
preferences. "These programs stamp mi nue Service and other federal agencies. He 
norities with a badge of inferiority and fears that a rollback of federal affirmative' 
may ca'use them to develop .dependencies action could force his company to shrink 
or to adopt an attitude that they are drastically. Speaking before yesterday's 
'entitled' to preferences," wrote Justice'. ruling, he said such a move would contrib
Thomas. the only minority-group member ute to "tearing down Iwhat everybody 
on the high court. fought for in the 1960s, what JFK and LBJ 

: .' Filling out the majority were Chief did:'" to give minorities jobs and a place in 
Justice William Rehnquist and Justice the system." I 

Anthony Kennedy_ Justices John Paul Ste~ 
 . But Randy Pech. the Colorado Springs, 
vens, David Souter, Ruth Bader Ginsburg Colo., subcontractor whose suit led to 
and Stephen Breyer dissented. ' yesterday's ruling, contends it is time to 

stop discriminating against white busiPolitical Football nessmen like him. "It's not right when I'm 
, The decision touches on one of the most the low bidder for the government to help a 
'I' emotionally powerful issues in contempo minority get the work," he said before the 

rary American politics. Ever since a ruling. Mr. Pech, who 'installs highway
Democratic president and Congress guardrails, challenged it Transportation
pushed through .civil-rights legislation a Department policy that provides bonuses!generation ago, white resentment has to prime road contractors who give 10% or 

I helped to transform the allegiance of the more of their subcontracting work to "dis
Southern electorate and fuel the GOP's advantaged" firms. Minorities are pre! resurgence nationally. Affirmative action sumed by law to be disadvantaged. 

t is just one of several race·tinged themes - I While .the high-court; case concerned 
, along with crime, welfare and immigra federal contracting, it could have ripple

tion already taking center stage in the effects in private hiring. Under current 
emerging 1996 presidential campaign. law, more than 100,0001 companies and 

Every leading candidate for the GOP universities that have federal contracts of 
nomination has criticized affirmative ac· over S50,OOO must establish "goals and 
tion to one degree or another. while Presi timetables" to hire and promote minorities 
dent Clinton has siruggled to find an and women. This form of affirmative ac
approach that appeals to white moderates tion, monitored by the ulbor Department,
without alienating black voters who repre "has been absolutely vital" to the integra
sent the most loyal element of the Demo-. tion of .corporate AmeriCa. says Anthony
cratic base. . Robinson, president of the Minority Busi

.How Congress will respond to the court ness Enterprise Legal Defense and Educa
ruling remains unclear. Republican lead tion Fund. • 

ers in the House and Senate have post
 Pentagon RuJes , . I
poned action on conservative calls for an. Smaller employers subject to this reguend to racial preferences in federal hiring lation have had more trouble complyingand contracting. ''I'd be inclined to have with it and would be more likely to try tothem hold hearings. but not necessarily to use yesterday's ruling to attack it in court,move quickly," House Speaker Newt Gin· according to Stephen Bokal, general coungrich said yesterday. He withheld direct sel of the U.S. Chamber of Commerce. Butcomment on the decision until he could be it is unlikely that large companies will drop
briefed on it. .' ", ----+'----
Effect on Contractors 


The decision's most immediate effects . 

are likely to be felt among the tens of 


. thousands of small companies that ,do 

business with the federal government.

Last year, the government set aside $6.4 

billion of contracts for minority busi

nesses, in industries ranging from con

struction to computer services. In addition, 

the government provided incentives and 

set goals that helped bring the total 

amount of federal contracts going to 

minority-owned firms to SI4.4 bi Ilion. or 

8.3% of federal, procurement - a sharp in
crease from 3,6% a decade earlier. . 


Those programs have changed the face 

of American small business, helping many 

minority-owned firms to get their start but 

also provoking a wave of resentment 

among white~wned firms that lost busi

ness as a result. 


In Houston, for instance, George Bar

bosa is a Hispanic former oolice officer· 




Not Affirmed: Supreme'Court Sets Tough Standard 

For Federal Programs ~flyolving Racial Preferences 


special minority hiring efforts in the im
mediate future, Mr_ Bokat thinks_ "The " 
AT&Ts and mMs have well-entrenched,' 
programs and have the resources to get 
through the regulatory maze that affirma- I' 

tive action can create, and they would just 
as soon not see it undone," he predicts_ , 
• In the realm of affirmative-action con

"," '" 
because of federal or staie affirmative

,action reQuirements_ Bill Hammett, gen
eral manager of Superior Asphalt &Con
crete <;0- ?f Yakima, Wash_, wrote one of 
the rejection letters to Mr_ Stewart, but 
wishes he hadn't had to_ ,If affirmative

tracting, the Pentagon is by far the biggest' ,action requirements were eased, Mr. Ham
federal player. In 1994 alone, the Defense f met,t says, low bidders would get more 
I?epartment paid minority firms $6.1 bil- i busmes,s and taxpaye!"8 would save money
ilOn for a variety of products and servo 
ices- including ~onstruction work, ~naint~-
nance, landscapmg and oth~r serYIces- m, 
large part because of s~t-asldes and other: 
ra~e-~elated go~ls. Prime contrac!S for. 
bUlldmg submarmes and tanks, which go' 
to I~rge defense contrac~o~, pro~ably' 
~on t be affected by the rulIng. But, mmor-
Ity sUbc~ntractors that get small pieces of 
weapons systems work could be hurt. 

Also at risk are dozens of subtler 
affirmative-action programs for which an· 
nual dollar values are hard to come by. For 
instance, a "factor considered" by the 
Commerce Department in the award of 
grants fostering "marine-related careers" 
is whether applicants propose to "stimu
late i!lterest" among minorities, women 
,and the handicapped. 

Another example: The Navy, in clean
ing up pollUtion on Kaho'olawe Island 
Hawaii, and surrounding waters, i~ 
oblIged by law to give preference to small 
and minority-owned contractors from Ha
waii. There also is a law requiring that at 
least 10% of U.S. development aid to Africa 
be spent on contracts with "disadvan
taged" firms, including those Owned byminorities and women. 

Two Ways to Look at It 
Ronald Jewell, who runs an office-serv- " 

,ices company in Alexandria, Va., is one of 
'many black bUSinessmen who have bene· 
filed from this web of preferential pro
grams. Founded in 1972, Jewell Industries 

Inc. struggled for many years but now 

emplors more than 300 people, thanks to 


,set-aside business from the Education 

Department and other'federal agencies. 


•"There are 300 productive citizens not 
looking for government assistance,'; Mr.' 

" Jewell notes. '" ' 
But Thomas Stewart of Spoka'ne,

W
ash., who like the plaintiff in the Su

preme Court case is in the guardrail busi
liess, says he has compiled dozens of 

, letters over the past 15 years from contrac
tors telling him that he submitted the low 

bid on a road project but that a minority- or 

woman-owned firm 'got the subcontract 


on pU~lIc works. 
The ruling could affect white-collar as 

well as blue-collar contractors. Accountant 
Noell Webb's Portland, Ore., temporary
office-staff firm landed a key medical.tran. 
scription contract with the local Vet
erans Administration hospital because of 
affirmative action. That work led to added 
assignments that weren't necessarily ear
marked for minOrities, says Ms. Webb, 
who is black. Affirmative action "opened
the door," she explains. ' 

But Thomas Dunn, head of Dunn Com
puter Corp. in Sterling, Va., sees affirma
tive action as a ruse. He says he has lost 
millions of dollars in business with the 
federal government because of contracts 
being set aSide for minorities. "When I 
think how much I've had to bust my 
chops , .. it makes me really mad that 
other people get work based on skin color," 
he says. Mr. Dunn says he had been 
considering filing his own suit, over an IRS 
set-aside of half of a 5100 million computer
purchase that he wanted to compete for. 
Overturning Precedent 
'The Supreme Court maJ'ority took the 
unusual step yesterday of formally over
ruling one of its two major precedents 
upholding federal affirmative action and 
thoroughly eviscerating the other one. 
Justice O'Connor wrote that the court had 
simply gone astray in 1990 when it upheld 
Federal Communications Commission 
preferences for minorities seeking broad
cast licenses. That 5-4 ruling "undermined 
important principles of this Court's equal 
protection jurisprudence," She' main- I' 
'tai~~d:F~~-.;~;n;,rs'ofiiiel-990 majority' ' 
have left the court. ' 

Without officially jettisoning it, she 
also gutted a 1980 high-court ruling that
upheld a 10% minority set-aside provision
in the Federal Public Works Employment 
Act. Taken together, the 1980 and 1990 
rulings were widely understood asestab-
Iishing that the federal government had 
broader authority than states and cities to 
use racial ,classifications to remedy the 
effects of past discrimination. justice 
O'Connor said this view of the law "is no 
10liger controlling<: :,:;.C;, ,_c 

, Instead, the majoritY 'said that the 
daunting "strict scrutiny" standard that 
the Supreme' Court applied 'to state and 
local set-asides in a 1989 case from Rich
mond, Va., should cover federal programs 
as well, Under this standard, an affirma. 
tive-action program survives only if it 
responds to specific, provable past dis. 
Crimination and is "narrowly tailored" to 
eliminate that bias. 

The 1989 Richmond case resulted in the 
elimination of scores of local affirmative
action programs, although some were re
vived in altered form after cities made 
more-detailed findings to demonstrate 
past discrimination. 
Not 'Fatal' 

Justice O'Connor went out of her way to 
"dispel the noilon that strict scrutiny i~ 
s~rict in theory, but fatal in fact." She hr..<I 
out the possibility that some federal pro
grams could be sustained under the high 
court's tougher new standard. Yesterday's
deCision "alters the playing field in some 
important respects," she said, but the best 
course would be to leave it to lower courts 
to take the first crack at applying the new 
standard for federal afrirmative action. 

Among the things that lower courts 
should consider in analyzing a raCial-pref
erence contracting program, justice 
O'Connor explained, is "whether there 
was any consideration of the use of race
neutral means to-'increase minority busi
ness participation" in government work. 
Another relevant inquiry is "whether the 
program was appropriately limited such 
that it will not last longer than the 
discriminatory effects it is designed to 
eliminate," she added. 

, "Unresolved Questions remain," Jus
tice O'Connor emphasized. Some affirma. 
tive-action programs, ,such as a major 
set-aside program run by the Small Busi
ness Administration, "require individual
ized inquiry into the economic disadvan· 
tage of every participant," she said, seem



____---"________,1 , 

ingly with approval. But in contrast, the 
Transportation Department incentive pro
gram at issue in the Supreme Court 
case relies on an automatic presump
tion that minorities are disadvantaged,
she observed. ' , 

In the case before it from Colorado, the 
Supreme Court set aside a federal appeals
court decision upholding the Transporta
tion Department minority-incentive pro
gram and sent the dispute back to the 
lower court for reconsideration. The case 
stemmed from a 1990 reversel1iscrimina
tion lawsuit filed by Mr_ Pech after he 
wasn't given the guardrail 'portion of a 
federal road project in southwest Colorado 
even though he had submitted the low bid. 
The prime contractor selected a Hispanic
owned firm for the guardrail work and, by 
doing so, qualified for an extra SI0.000 
payment from the government. The Trans
portation Department has an overall goal 
of seeing that at least 10% of its annual 

,spending goes to minority firms. ' 
In the main dissenting opinion. Justice 

Souter said that there wasn't any justifica- , 
I 	tion for the court to throw out its own 

precedent, and that under those cases, the 
Transportation Department incentive pro
gram is constitutional. 

I -John Harwood rontributed to this 
. imide. . 

FCC Alters AuctiOn Rules 

Aher High Court Decision 

By 0 WALL STREET JOURNAL SIOJJ Reporter 

WASHINGTON - Federal Communi
cations Commission officials plan to 
push ahead with an Aug. 2, auction of 
wireless-communications licenses after 
changing the rules to comply with yester
day's Supreme Court decision. 

The personal communications serv
ices auction, limited to small businesses, 
allows companies owned by women or 
minorities to get bidding credits of 15% or 

, 25%. as well as other preferences. 
But communications lawYers said it 

would normally take as long as ayear for 
the FCC to change the auction rules, 
because of procedural requirements.' 
FCC efforts to move much faster could 
produce legal challenges from minority 
bidders who want to preserve the bidding 
credits. The FCC would have to show that 
it can eliminate the bidding and financ
ing preferences and still meet Congress's 
requirement to ensure that minorities get 
a chance to participate in the auctions. 

It was unclear yesterday if the FCC 
would also move to eliminate bidding 
credits for women; the ruling didn't 
embrace sex-based preferences. 

1\ 

, 

, 

" .,,' I,' 

Agencies use varying approaches, from goals to formal set:asides. ,Yesterday'~ ruling 

didn't strike any programs down but could provide the baSIS for court challenges. 


I 
• 	SMAll BUSINESS ADMINISTRAnON ' • AGRICULTURE DEPARTMENT ~ays 

Certifies about 5,400 firms as "socially recipients of rural-housing an~ commu
and economically disadvantaged: mak- nity-development grants "are encour

, ing them eligible to get contracts from aged" to use minority-owned banks for 
other federal agencies without competi- the deposit and disbursement of funds. 
tive bidding. In 1994, minority-owned, , I , 

firms got $4.4 billion in contracts. 

, 


• 	DEFENSE DEPARTMENT.Set:> aside $2.8 
billion in contracts for m~nority-owned firms 
through SBA and $1.4 bIllion ?,ore thro~gh
military program. Department sgoal, which 
rt now exceeds, is for 5% of procurement 
to go to "disadvantaged" firms. 

• 	FEDERAL COMMUNICATIONS 
COMMISSION Gives preference to firms 
owned by women and minorities that 
seek to buy TV and ~adio stations and 
Wireless-telephone licenses. Th~ ~ourt 
yesterday overruled a 1990 deCISion 
upholdmg fCC race preferences." 

• 	LABOR DEPARTMENT Monitors over 
100 000 companies and universities that 
have sizable federal contracts and must 
set "goals and timetables" for hiring and 
promoting minorities and women. ' 

. 	 . 
• 	RES~LUTI~N TRU~. CORP. Use~ van: 

ous incentives and bonu~ conSldera 
tions" to steer legal, b~nkl.ng and 
accounting work to mmorlty- and . ' 
women-owned firms. 

• 	ENERGY DEPAR!M~NT Says !pency s 
head "may prOVIde loans to ~ny 
minority b.usiness enterprise" '0 help it 
get R&D contracts, to the extent she 
"considers appropriate." ' " 

. . I ' 
• 	JUSTICE DEPARTMENT ReqUlr~s that 

at least 10% of locallaw-enfor~ement 
grants under the 19~ crim~ b\1I be 
spent on contracts Wlt~ bU~I~efses T 
owned by women or mmontl~?. ' 

• 	STATE DEPARTMENT Requires 'Ithat at ' 
least 10% of spending to build, " 
embassies and guard foreign-s~rvice 
buildings go t'O minority contractors, to 
the "extent practicable." 'I 

• 	TRANSPORTATION DEPARTMENT 
Re~uires that at I~ast 1.0% of a ~.151 
billion transportatIon bill p~ss~~ I~ . 
1991 "shall be expended WIth mmonty
businesses, "except to the extent that 
the secretary" determines ntherWise. 

, I , 
Source: Congressional Research SeMce, various 
U.S.8g11ncies. 

I 
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Successful, Affluent bu!Still 

1 • .,,,~ ~ 

,'Disadvantaged'
.' 

/)J PiC S~· JdUJ<pJ 
By PAUL M. BARRETI' 

Stajj Reporter oj THE WALL STREET ,J OURNI\l. 

Santos Garza doesn't Cit everyone's 
definition of "disadvantaged." 

The owner and chief executive of a 
growing security company, she lives in a 

. 5350,000 house in the affluent Washington 
\. suburb of Bethesda, Md. She directs 375 
,employees - engi
'.neers, investigators
'and guards - who 
protect such federal 
agencies as the 
State and Treasury
departments. Her 
company's revenue 

'~ 	 last year topped S10 
million, and she 
pays 'herself a sa)- ' 
ary of about S100,
000. 	 , 

But 'more than 
three-quarters of Santos Garza 
Ms. Garta·s busi
ness comes courtesy of a Small .Busi· 
ness Adminjstration program that steers 
governmenr~ontracts to the "SOCially and 
economically disadvantaged.", Because 
she is of Mexican descent, her company, 
Counter Technology Inc., gets access' to 
public contracts that white-owned compa
nies can't bid for. 

Ms. Garza's story is the sort that infuri
ates some critics' of racial preferences.
"It's disgraceful" that skin color deter- , 

mines who gets certain federal work, as
serts Herbert Saunders, president of a . 
similar but white-owned company, Van
con International Co. of Falls Church, Va. 

Yet Santos Garza also is precisely the 
sort of success story that makes backers of 
affirmiltive action proud. The child of 
migrant farm workers, Ms. Garza spent 
part of her childhood in dirt·floor company 
housing and was two years late rinish
ing high school because she worked to help 
support the family. She has built a com· 
pany whose work force is 60% women or 
minorities,\some of whom, with her guid
ance, have, gone on to start their own 
companies. ' 

Now such racial·preference programs' 
are on the griddle. The Republicans who 
control Congress are threatening to repeal
them and got.a boost from yesterday's 
Supreme Court decision potentially under
cutting federal affirmative·action pro·
grams.' " '. . 

Some affirmative·action critics say it is 
unfair to give special treatment to minori- , 
ties who are already in the middle class. 
Government preferences, this argument 
goes, should help only those who are down 
and out. "That's where we need to push: to 
help those who are really deserving, not to 
enrich those who have already made it," 
says Clint Bolick of the conservative Insti· 
tute for Justice in Washington. 

But others reply that it-would be sense
less to give government contracts to people 
almost certain to fail. "A poor person can't 
handle a $500,000 or SI milliori contract," 
says Timothy Bates, an economist at 
Wayne State University in Detroit. "You 
have to go to someone with business skills, 
which means someone who is probably 
already middle·class... 

Ms. Garza, 47 years old and a Republi
can who defends affirmative action, ac
knowledges the delicacy of her position. 
She continues to take advantage of oppor
tunities based on her ethnicity, conceding: 
"I never would have made it from a tihy 
company - four people - to where I am to· 
day without the set·asides." 

But she also says she is "sick and tired" 
of other members of minority groups "who 
are alway~ (complaining], 'Poor me: ... 
Work, and you won't be poor," 

Ms. Garza has come a long way from 
the cotton rields of Texas. As a little girl, 
on'e of six children, she tagged along with 
her mother, who earned 35 cents a pound 
for picking cotton, while her father drove a 
farm truck. By 1957, the Garzas had saved 
enough to settle in Aurora, Ill., near Chi· 
cago, and buy a three·bedroom house for 
$4,800. "That's the first time I felt like a 
real American, because we were living in 
our own house, like. on 'Father Knows 
Best: " Ms. Garza says. 



Success Can Still Mean 'Disa~vantag~d' 

Married and divorced in her_early 20s, 

Ms. Garza raised two boys on her own and 
held two jobs at a time. She took some 
college classes and joined the Aurora P?' 
lice Department in 1916. "They made It 
clear that they hired me because of 
affirmative action," she says.

After 11 years and several frustrated 
bids for sergeant's stripes, Ms. Garza 
decided the Aurora police weren't re~dy to 
promote a Hispanic woman and r~slgned
from the force. Cashing in her pension and 
severance, she paid $20,000 for Coun~er 
Technology, a nearly defunct security 
company run by R~c~ar~ Roth. a.former 
Secret Service specialist In debuggmg a~d 
antiterrorist planning. Mr. Roth, who IS 
white became Ms. Garza's employee; 
about'a year later, they married. . 

From the start, some competltors 
grumbled that Ms. Garza was "Cronting" 
for Mr. Roth so that CTI could get set· 
asides. Mr. Saunders, Cor example, says he 
has nothing personal against Ms. Garza 
and thinks CTI does high-quality work but 
contends its status as minority-owned ','is a 
sham because her husband is the guy 
really behind it." .... 

Ms. Garza responds angrily: Unlike a 
lot of my Iminorityl cOffilJetilQ(S, who own 
51r;; of their company and have someone 
[white 1 behind them, the only person who 
put any cash in this company IS San 
Garza." ,

She has the documents to back up what -
she says, including 'police departme~t let
ters showing she collected her pensIOn ~f 
$18,308.97 and severance of $2,a42.61 In 
1987 and canceled checks written a short 
time later with which she bought all the 
CTI stock. She also has a "property agree
ment" dated Aug. 23. 1988, under which 
she and her husband agreed that her 
stock "shall not be considered maritaL 
property." Ms. Garza submitted her docu
ments to the SBA. "We've been satisfied," 
says Neil Wensel, a senior minorit~-busi
ness official in the SBA's Washmgton 
office_ 'G h' d h Besides Mr. Roth, Ms. arza Ire er 
older brother, Ray, a former police officer, • 
and her son, Trenton, an accounting and 
computer whiz. Business was lean in the 
beginning, mostly debugging and investi
gative work brought in by Mr. Roth. Ms. 
Garza and her family didn't draw regular 
salaries until 1991, paying themselves just
enough to cover bills. Banks were skittish, 
so Ms. Garza borrowed from a brother-in
law and ran up huge credit-card bills. 

She saw the SBA's set-aside program, 
known as Section B{a}, as a way to gain 
stability. Federal agencies, now required 
to help achieve a goal of giving 5% 
of federal contracts to minority-owned 
companies, route some through this SBA 
program. The SBA becomes the contractor 

and steers the work to companies it certi
fies as socially and economically disadvan
taged. In 1994, about 31% oC the value of 
contracts set aside under the program 
went to black-owned companies. 29% to 
Hispanic-owned companies and, 25% to 
Asian-owned companies. 

As a Hispanic, Ms. Garza enjoyed an 
automatic presumption under the law that 
she had been sociaJly disadvantaged. She 
met theJiecond S.!aLtesL=. being economi
cally disadvantaged - because of her fi· 
nancing problems and a personal net 
worth far below the $250,000 limit. ,But she 
also included in her application examples 
of what she perceived as the extra obsta· 
cles she faced as a minority entrepreneur. 

I At one point, for, instance, CTI was 
,awarded a contract to perform a security 
survey of a federal agency computer \ up set-asides but then collapse when 
center for only $3,000, while a bigger ',forced to go it alone, thel SBA's Mr. ' 
company was contracted' by the same "Wensel says. i 

agency to conduct the same survey for", Ms. Garza has chosen aviation security 

most business trom tederal agencies. She 
doesn't wanlCTI to grow too dependent on 
set-aside contracts that won't: be available 
to her if the 8,(a) program is; canceled or 
when she is forced to leave th!! program in 
1999. after partiCipating for the maximum 
nine years. Her caution sets her apartfrom 
many other 8(a) participants! who gobble 

$124,000. 
The 8(a) programitseif suffers from 

"racial stereotyping: Many federal agen
-tieS set aside primarily low-tech, 

ow-profit. labor-intensive assignments 
ike landscaping and janitorial services. 
The presumption is, this is the work the 
(a) firm, the minority firm, can handle," 
xplains Mr. Wensel of the SBA. 

In Ms. Garza's case. it was security
ards. She tried to market CTrs ability to ~esign systems using closed·circuit televi· 

sion. magnetic-strip card-reading mao 
chines and other gadgetry. But the State 

as the niche she ultimately .Jrants to fill. 
CTI broke into the field by help,Ing redesign 
the underground communications center 
at Chicago's O'Hare Airport. ~nd CTI was 
chosen last year over a dozen mostly 
bigger companies to draft the master secu
rity plan for a new airport being built in 
~ustin, Texas. I 
. Gus Garcia. a member of the Austin 
·City Councn, acknowledges triat ethnicity
;played a role ~n the decision. The council's 
staff had recommended giant Bechtel 
Group Inc., with CTI as second choice. But 
Ithe city's goal is to have ,301, of the 

Department and other agencies JUS!.---'airport-construction budget go!to minority
wantedneHo senagiiaros.

She compromised: In 1992, she accepted 
multimillion-dollar guard contracts with 
the National Aeronautics and Space Ad· 
ministration and the Commerce Depart
ment that involved some technol9gical 
aspects. CTI suddenly jumped in size and 
soon had a slew of good references, which 
led to more design-related work. 

If not for the S(a} program, NASA. for 
one, probably would automatically send its 
guard business to industry giants, says
NASA security specialist Richard SOp
pett - even though he considers CTrs em
ployees better-trained than those of some 
big companies.

Ms. Garza says she now turns down 

owned firms. "We wanted to enhance our 
'I minority) participation, with: the under
standing that the quality of the work 
WOUldn't suffer," Mr. Garcia says. 

At least on paper. Ms. Garza has to 
remain "disadvantaged" to stay in the 
SBA program. But in the high-flying avia· 
tion market, the last thing she wants is to 
be considered disadvantaged. "Nobody
likes to do business with a loser," she 
explains. "You never emphasize the mi
1)0ritY'S(al aspect."

,,-' " 
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A,: White Man Is Ruled 

Eligi~le for Set-Asides 


By PA7L M. BARRErI' . 
Slaff Reporter of1·...F. WAI..L STRF.F:T JOURNAl.. 

Arnold O'Don,leU has a problem. 
For years, t.e has crusaded against 

minority set·aside programs as a form of 
reverse discrimilation, Co-owner with his 
brother of a smB,lI Washington, D.C .. con
struction company, he has pestered bu
reaucrats, testified before Congress and 
filed lawsuits. One of his pitches has been 
that as a white man trying to do business in 
a city that steers a lot of construction work 
to minorities. it is he who should be 
admitted to an affirmative-action pro
gram. 

Now. Mr, O'Donnell's wish has come 
true. The U.S. Small Business Administra
tion has admitted him to its contracting, 
set-aside program - one of a whole range of 
Jederal programs that may be threatened 
by yesterday's Supreme Court ruling. 

"It's bizarre," he says, ''I've been a 
vocal critic of these programs, and now I'm 
in one," 

The SBA. which for years had spurned 
Mr. O'Donnell. was forced to enroll him 
after an in-house administrative-Jaw judge 
at the SBA ruled in May that. at least in 
Washington, a white, middle-class builder 
can qualify as "SOCially and economically 
disadvantaged ... 

Mr. O'Donnell plans to take advantage 
of the SBA program, "Hey, if this gets me 

business, I'll do it." he says,chuckling. 
A lot of other people aren't amused. 
"It's outrageous." says Carroll Harvey, 

a prominent black builder in Washington. 
"It's shameful." adds Anthony Robin· 

son. president of the Minority Business 
Enterprise Legal Defense & Education 
Fund, a Washington·based advocacy 
group. 

"This is all smoke and mirrors," says 
Steven Jumper. acting director of Wash
ington's municipal Department of Human 
Rights and Minority Business Develop

. men!. ' 
As recently as this April-only a month 

before the federal judge found that Mr. 
O'Donnell was "disadvantaged" - a Wash
ington municipal commission reached the 
opposite conclusion. Rejecting Mr. O·Don· 
nell from a local affirmative-action pro
gram. the commission said that he "failed 
to establish ••• that I he has I been sub· 
j~cte~ to chronic instances of prejudice or 
bIas. . • . 

City officials and local black contrac· 
tors have an extra beef with Mr. O·Don· 
nell: An earlier lawsuit of his resulted in 
Washington's municipal set·aside pro
gram being struck down by a federal 
appeals court in 1992 (although it has since 
been revised and revived). 

Mr. O'Donnell, 47 years Old, has worked 
in construction since he graduated in 1972 

-';.' ~ 
'Q'Donnell ConSlruction cO.••• failed 10 \(,.! 
demonslrile that it is oWned. operated alllr~') ; 
controlled by Individuals. 8/8 soCially':.;: 

t FromIreAprill3.7995fU1ingOiltie ....' ,", 
, of/he Dis/ria iJf Columbia MinoritY ' 

;,~,·.·~t~f!"~~··F'n
"...,...,...................,..,......., 

and eConomically dlsadYanlaued~·'\·\·)2/;~.;::'; 

OppOSite rulings on O'Donnell 
Construction's appeals 

with an engineering degree from Massa
chusetts Institute of Technology. He and 
his older brother, John. started their own 
company in 1985. specializi.ng in pav
ing and utility work - laying pipes and 
wires under roads. 

At its peak in the late 1980s. O'Donnell 
Construction had annual revenue of about 
S2.6 million and employed 25 people. Mr. 
O'Donnell says. But the brothers say that 
because of the aggressive minority set
aside pro'gram in Washington at the time. 
they couldn't get much work in I,he capital 
and had' to go to Virginia or Maryland 
instead. , 

"It didn't seem morally right that we 
were excluded Ifrom bidding on many 
Washington contracts I because of skin 
color," says Mr. O'Donnell. 

So in 1989. with financial backing from 
the ASSOCiated General Contractors, a pre
dominantly white trade group that has 
successfully attacked affirmative-action 
programs in cities across the country. they 
sued the city. Three years later, the U,S, 
appeals court in Washington ruled that the 
set-aside program violated the constilH

;, .:<:•.•. " 
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A White Man Is Ruled Eligible 

For Federal Set-Aside Program 


Continued From Page Bl 
were for O'Donnell Construction, the 
agency reasoned, its owners couldn't prove 
they were subjected to personal preju
dk~ , 

Mr. O'Donnell didn't back down. He 
wrote boxes of letters to federal officials, 
initiated an administrative-law appeal 
against the SBA and repeatedly testified 
before Congress. In April, for example, he 
appeared on behalf of the Associated 
General Contractors before the Senate 
Small Business Committee, lashing out at 
the $4.3 billion-a-year S(a) program. He 
accused the SBA of employing "rigid 
racial classifications" in its application 
process and reserving "the bulk of its 
benefits for the affluent members of the 
nation's minority groups." 

Meanwhile, over at the SBA, his appeal 
was grinding on, and in May, much to the 
surprise of all concerned, Administrative 
Law Judge Nahum Lilt issued a blistering 
opinion, finding that the agency had 
been "arbitrary and capricious" in turning 
down Mr. O'Donnell's application. The 
O'Donnell firm "does not have access to 
District financial markets, cannot bid on a 
significant percentage of projects in the 
District and is not on a reasonably fair 
playing field within the context of legiti
mate affirmative-action programs," Judge 
Lilt declared. 

Lacking any alternative, the SBA re
'Iented. The agency's general counsel, John 
Spotila, says this is "probably the first 

time" a white, middle-class man like Mr. 
O'Donnell has been accepted into S(a). 

Of the program's 5,400 participants: 
roughly 40 aren't members of protected 
minority groups and therefore, like Mr. 
O'Donnell, bad to prove their disadvan
taged status, according to an SBA spokes
woman. Among these others are some 
white women and disabled people and a 
handful of members of minority groups 
that don't enjoy the legal presumption of 
eligibility, such as Hasidic Jews. ' 

Mr. Spotila worries that other white 
men in cities with local set-aSide programs 
will now apply to get into the federal S(a) 
program. That prospect has the potential 
of "undermining the whole program." by 
diverting contracts away from minorities. 
says Mr. Spotila. 

In his cluttered office. Mr. O'Donnell is 
filling packing crates with the paper de
tritus of his battle against the SBA. He has 
promised his wife that there will be no 
more congressional testimony, no more 
late nights writing protest letters. "I don't 
know what I'm going to do with my spare 
time now," he says. 

But then he remembers the forms he 
has to fill out to actually participate in 8(al. 
"They're endless," he complains. 
"There's no way if you're really disadvan
taged that you'd even be able to get 
through all the paperwork ••• It just 
shows how out-{)f-whack these programs 
are." 

.. 

.t:'iH~~1';~~'~~':":Y:}";i;,t'j,~;;:.~,!(.;: :;;:; f':," :.}j': 
j i'O'Donnell Cons1ruc1ion 'does nol have',:" 
1;icceSs 10 District financial markeis! caM~. '. 
::, •,bid on asillnllicant percentalleof p."jecls: 
',,: In the DistriCt, and Is not on aI1I8SOnably ;.,:, " 
L: ,fair playing field within lhaConted Or ,.,'l~~> 
':,,'IegHlmale alfirma~aCtionprogritmS:';:;'~i 

Here the facts are that tile Company~ and ,:' '" 
pet10rce its tWo lole Owners, "are .at an ~~~.1.:·... :;~ ...·z 

"econOniiC and social disadva~lage.~F::<~;~" '." 
,FromtheMay 15. 1995llJlingoflhe US.smal/8IJsi. 

':~~f'~I;~~D!;~tmj!~/:J}::, 
• • " 1"' 

tional guara~tee of "equal p~oteclion" 
under the law. By then, O'Dolmell Con· 
struction had shrunk to four employees 
and had annual revenue of 5600,000. 

'Despite the Associated Geri.eral Con~ 
tractors' support, Mr. O'Donnell says he 
and his brother have acted on :their own 
initiative. The combination of ilocal and 
federal set-aSide programs "was literally 
killing the company," he contenCis. ' 

His solution: apply to the SB~'s Section 
8(a) program:which funnels contracts that 
have been set aside by other federal agen- ' 
cies to small "socially and eco'nomically 
disadvantaged" businesses. Theihuge mao 
jority of 8(a) beneficiaries are members of 
ethnic minority groups, because they are 
presumed by law to be socially~lsadvan
taged. White applicants have to prove this 
condition under an extremely tough stano, 
dard. I 

Mr. O'Donnell insisted, however. that 
in Washington. white'owned fir~ls like his 

'/' are victims of discrimination. IThe SSA: 
disagreed. No mailer how roug-h things 

Please Tum 10 Pa(Jf! Bt Culllll/ll .1 
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Businessman Who 
Brought Suit 

. 
Praises 

" 

Ruling by Justices 
• Courts: Randy Pech says his gripe focused on government bias 
against whites, not his rival firms. Dissenting voices, however, see a 
setback for minority races, women. 

discriminate. That's what we were trying 
By MARlENE CIMONS to accomplish." 
TIMES STAff WRITER 

W
But others decried the high court's deci

ASHINGTON-Randy Peeh says he sion as a malor'setback to gainStnade In 
had nothing against his minority recent years by women and minorities, and 

owned competitors. His gripe was with urged the Clinton Administration to 
what he views as government· backed dis aggressively defend the affirmative action 
crimination against whites. "It's not like it's concept. 
a them-against-me situation," he said "Affirmative action isn't magic," said 
Monday of his business rivals. ''I'm not Laura Oren, a law professor at the Univer
attacking them-just the program." sity of Houston Law Center. "But it has 

Pech, who described his major:competi made a difference. This decision gives' 
tors as well-established companies .who political ammunition to those who would 
don't need the edge provided by the dismantle affirmative action. 
government's affirmative action ,program, "In recent years. a growing number on 
took his gripe to the Supreme Court-and the court have felt that it's all over with, 
won. that we fixed it all and therefore it is unjust 

The Colorado man. the white owner of to use these programs because they impose 
Adarand Constructors Inc .• objected when an injustice the other way," she continued. 
a coveted job went to a minorit,Y:owned "Whatever good has been achieved has not 
company because of a governm~nt affir'· been so enormous; it's not as if we've 
mative action program-even though his arrived and can heave a big sigh of relief 
was the lowest bid, ' and say we can ignore this problem. We 

Through the Small Business Act. gov still have a long way to go." 
ernment agencies are required to use their Patricia Ireland, president of the 
purchasing power to help small businesses, National Organization for Women, urged 
with historically disadvantaged owners. President Clinton and the Congress: "Don't 
i.e., minorities and women, receiving spe lead the retreat, don't take the bait this 
cial breaks. This case centered on a pro~ decision offers and back down. Affirmative 
gram for awarding· federal highway action is a defining issue in our country 
contracts; . right now, and it will be a defining issue in 

"It was very discouraging to run a legiti· ne;:.;t year's campaigns. 
mate, honest business, to go to' a lot of "Today's decision shows what a differ
trouble of bidding on a project-to know ence five years and four justices can make 
you did a great job and came in the low in the treatment of women and people of 
bid-and then find out they can't use you color under the U.S. Constitution," she 
because they have to meet their 'goals:," 'added. 
Pech said, after learning that the Supreme , But Republican California Gov. Pete 
Court had agreed with him, ' : Wilson called the court's ruling "another 

"We get along fine with these other important step in our journey toward equal 
companies," he said. "We help each other opportunity and a colorblind society. where 
out. This wasn't about them. It was about individual merit is the new standard, as 
the program, a 'program that says it's OK opposed to group entitlements based on 
for the government to discriminate, It race or gender." 
shouldn't be OK for the government to Wilson, who' last week issued an 

. ~. '.',.' \ ,,' , 
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Randy Pech: "It shouldn't be OK for the. government to discriminate.· 

executive' order abolishing affirmati've 
. action preferences in state government, 
said: "The country is moving into.a new era 
of equal opportunity, where everyone is 
given an equal opportunity regardless of . 
characteristics that were bestowed on them 

. at birth."· 
Wilson said he hoped that "defenders of 

the status quo will move beyond the racial 
rhetoric" and recognize that the nation was 
ready for a system "that guarantees equal 
opportunity for all, and special, race-based' 
preferences for none." 

Organizers seeking to place a state con-. 
stitutional amendment outlawing racial 
preferences on California's November, 
1996. ballot said the court's decision served 
to strengthen their resolve. 

While the decision was in keeping with 

the intent of the California Civil Rights 
Initiative, "it is not the same thing as a 
constitutional amendment," said Joe .Gel
man, campaign manager for the initiative. 

"Supreme Court decisions come and go. 
governors come and go, policies change," 
he said. "We need a constitutional amend
ment' the principle of a colorblind system 
enshrined in the Constitution." . 

In a written statement, the initiative's 
co-author Tom Wood praised the court 
decision. ...' .. 

"The government should never have an 
interest in discriminating on the basis of 
race or gender and this Supreme Court 
decision moves us in the right direction," 
Wood said. . . 

Times ataff writer Cathleen Decker In Lot 
Angeles and researcher Uanne Hart In Houston 
contributed to thla atol)' • .' . , .. 
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High Court Deals Severe Blow 

to Federal Affirmative Action


___ ':i 

.,;., S~~ething else also changed 
.----_____--:..:...c,.'.-)",', '. '--

:.-'::"~---. since the court last revisited the 
;;The 'Constitutioriprotects per- issue in 1990. Justice Thurgood 

sons, not groups," wrote Justice Marshall, the legendary civil rights • Rights: Justices hold 	 Sandra Day O'Connor for the court. lawyer, and leading liberal, had 
f "Whenever the government treats retired, <lnd his seat was taken by that race-based 
I ' any person unequally because of Justice Clarence Thomas, a staunch 

preferential treatment is 	 his or her race, that person has conservative. 

suffered an injurytha t falls 
 Ialmost always 	 With Thomas casting the fifth 
squarely with the'language and I and deciding vote Monday, the
spirit of the Constitution's guaranunconstitutional. But an 	 court reversed course and took a 
tee of equal protection," she said. giant step toward wiping away opening is left for narrow, In a second setback for civil preferential policies based on race. 

specific bias remedies. ' 	 rights lawyers, the court said low In a concurring opinion, Thomas 
achievement levels among minor denounced affirmative action in the 
ity students are not reason enough strongest terms. It is a form o("raBy DA VlD G. SAVAGE to continue a court-ordered school cial paternalism," he wrote, whose TIMES STAFF WR/TIR desegregation plan. The ruling, in a "unintended consequences can be 
Kansas City case, marked the third as poisonous and pernicious as anyWASHINGTON-The Supreme time in four years that the court has other form of discrimination:' Court dealt a potentiallyJatal blow pressed judges to end long-running Thomas and O'Connor wereto most federal affirmative action desegregation orders. joined in the majority by Chief Jusprograms Monday, rultng that The Clinton Administration tice Justice William H. Rehnquistpreferential treatment based on' wound up on the losing end in both and Justices Antonin Scalia and race is almost always unconstitu cases, having urged the court to Anthony M. Kennedy.tional, even when it is intended to preserve affirma ti ve action and

benefit minority groups who suf court-ordered desegregation. 
fered injustices in the past. 	 T he four dissenters-Justices 

The affirmative action case' 	 John Paul Stevens, David H.The 5-4 ruling in a Colorado case arose adecided Monday when 	 Souter, Ruth Bader Ginsburg and reversed past high court decisions, white road builder from Colorado Stephen G. Breyer-said affirmamost recently in 1990, that complainep that he lost a federal tive action should be preserved as aapplauded federal affirmative contract for a guard rail repair to a "catch-up mechanism designed to. action as "benign race-conscious Latino businessman, even though cope with the lingering effects of decision-making:' " the white businessman had sub racial subjugation. " Instead, for the first time, the mitted a slightly lower bid. The majority opinion stopped high court held that "all racial The Latino bUSinessman had short of deciding the case in favorclassifications" by government benefited from a 1987 law that of the white contractor. The matter agencies are "inherently suspect requires the Department of Trans- was sent back to a federal judge inand presumptively invalid." '... portation to steer atleast 10% ofits Denver to consider whether theThe court, however, left a small 	
, ;funds to firms owned 6y r;'~j;u -, Latino businessman obtained awindow open. As a last resort, ,J minorities or women. 	 i • preference because of his ethnic : affirmative action programs can be 

A federal judge and a U.S. appeals background or because, he hadupheld as a means to correct spe~ 
court in Denver rejected the white shown he was "socially and ecocific, provable cases of discrimina
contractor's claim on the grounds nomically disadvantaged:' While tion, the court said, but stressed ' 
that the Supreme Court had twice the court has frowned on classifi

that such programs cannot be i before upheld affirmative action cations based on race, it has indibroadly applied to remedy sus
programs authorized by Congress. cated that it would uphold a nonpected discrimination by a society 

i 
overtime. ' But the case, Adarand Construc racial preference program directed 

tors vs. Pena, 93-1841, arrived just to people who are poor or otherwise 
, Its opinion directs judges to 

as the court, Congress and, the economically disadvantaged. 
skeptically examine. any program Administration were rethinking In addition, the ruling said noththat trea&s people differently 

the entire concept of affirmative ing about employment matters inbecause of their race. It also sets a 
action. The stakes were high, too, private business. In the past, the strict legal standard that will make 
since more than $10-billion a year court has' said a private employer it hard to justify any government 
in federal contracts is 'directed to may prefer minorities and women program-federal, state or local
minority-owned firms under an ' in hiring or promotions to correct that explicitly reserves jobs, grants, 
array of affirmative 1tction "a manifest imbalance" in a work contracts, broadcast licenses or programs. 	 force.college admissions for minorities. 71i'1:0 "id nothing 



about affirmative action for women 
and dealt only with classifications . 
based on race or ethnic origin. 

But the scope of the ruling is 
unquestionably broad. The court I 

did not focus just on government 
contracts or "set-aside" programs 
such as the one in the Adarand 
case. Instead, it attacked the use of 
race as Ii criterion in all govern- . 
ment programs; whether hiring, 
college admissions or distributing 
grants." . 

L ooking back ~~er its history, 
. O'Connor concluded that the 

Supreme Court had made its worst 
mistakes when it allowed the gov~ 
ernment to categorize people based 
on race. She cited the Plessy vs. 
Ferguson case of'1896, which 
upheld the policy of racial segrega
tion in the South. and the case of 
Korematsu vs. U.S. in 1944. which . 
upheld the World War II Intern- .1 

ment of Japanese-Americans. 
..A free people whose institutions 


are founded upon the doctrine of 

equality should tolerate no retreat 


. from the principle that government 
may treat people differently 
because of their race only for the 
most compelling reasons." 
O'Connor wrote. As a last resort, 
O'Connor said. a limited program of 
preferences could be justified to 
remedy a clear pattern of :;prior 
discrimination" against minorities .. ' 

"The unhappy persistenc~ of 
both the practice and the lingering 
effects of racial discrimination 
against minority groups in this , 
country. is an unCortunate reality,. 
and the government is not disqual
ified from acting in response to it," 
she wrote. . 

A judge may uphold a program of 
preferential treatment if it is a 
"narrowly tailored remedy" to 
make up for "prior discrimination" 
by a government agency or a gov- j 
ernment contractor. . i 

She cited only a 1987 ruling that I 

From JustIce 
Sandra Day 
O'Connor's 
majority 
opln- . 
Ion: . 

Any person. of ' .. 
whatever race, has the 
right to demand that any 
governmental actor 
subject to the Constitution 
justify any racial 
classification subjecting 
that person to unequal 
treatment under the 
strictest judicial scrutiny. 

The Fifth and 14th 
amendments to the 
Constitution protect .. 
persons. not groups. It 
follows from that 
principle that all 
governmental action 
based on race '" should 
be subjected to detailed 
judicial inquiry to ensure 
that the personal right to 
eq ual protection of the 
laws lias not been 
infringed. . 

AcCOrdinglr' we hold 
today that al racial 
classifications. imposed by 
whatever federal, 
state or local government 
actor, must be analyzed 
by a reviewing court 
under strict scrutiny. In 
other words. such . 
c\assifica lions are 
constitutional only if they 
are narrowly tailored 
measures that further 
compelling governmental 
interests. . 

We think it best to 
remand the case to the 
lower courts for further 
consideration in light of 
the principles we have 

.announced... . 

upheld a hiring quota for blacks in, . .. . 
. Alabama after a judge concluded i dlscrlmmatlon has been proven. 
·that the state highway patrol had: Despite Richmond vs..Croson, 
repeatedly and blatantly refused to : nearly every state university still 
hire nonwhites.' . i uses affirmative action in admis-

For the future. much depends on : sions .. A specific challenge on that. 
how judges interpret the phrase i practic~ has not come to the high 
"prior discrimination." Six years. court smce then. However. a ~ed
ago in Richmond vs. Croson. the 
high court. also in an opinion writ
ten by O'Connor, ruled that states 
and municipalities should not. 
employ race as a criterion for. 
awarding contractS or other bene-. 
fits, such as scholarships. except as ' 
a remedy for past discrimination. 

Lower courts have split on what 
that means. Some have upheld city. 
programs that reserve contracts Cor 
minorities on the theory that sta
tistics show only a small percent
age of contracts go. to businesses l 
owned by blacks or Latinos. This: 
suggests a pattern of discrimina
·tion. But other judges have struck 
down similar programs because no' 

eral appeals court recently .clted 
the ~Ichmond ruling as a baSIS for 
strlkmg down. a sc~olarshlp pro
gram at the Umverslty of Maryland 
that was exclUSive to black 
students. .,. 

Opponents Of. a,ff1rmatlve action 
called the deCISion .a .Iandmark. 

. while defen~~rs sa.ld It IS not.clear 
how the deCISion will play ?ut In the 
lo,:,:"er courts. . . 

T,heera of racial ~;eCe:ence~ IS 
commg to an end. said C!Jnt 
Bolick, an attorney for the 
Washmgton-based Institute for 

• William H, Rehnqulst 
• Sandra Day O'Connor 
• Anthony M. Kennedy 
• Clarence Thomas 
• Antonln Scalia 

'In my view. 
government can never 
have a compelling 
interest in discrim
inating on the basis of 
race in order to make up 
for past racial 
discrimination in the 
0I>posite direction. 

Individuals who have 
been wronged by 
unlawful racial 
discrimina lion should be 
made whole; but under 
our Constitution there 
can be no such thing as 
either a creditor or 
debtor race. 

To pursue the concept 
of.racial entitle
ment-even for the 
most admirable and 
benign of purposes-is 
to reinforce and 
preserve for future 
mischief the way of 
thinking that produced 
race slavery. race 
prl\'Uege and race 
hatred. 

In the eyes of 
government. we are just 
one race here. It is 
American. 

L,A. ./ Tl rr..£,J 


Government cannot 
make us equal; it can 
only recognize, respect 
and protect us as equal 
before the law. 

That these programs 
may have been 
motivated. in part, by 
good intentions cannot 
provide refuge from 
the principle that under 
our Constitution the 
government may not 
make distinctions on 
the basis of race. 

As far as the 
Constitution is con
cerned. it is irrelevant 
whether a govern
ment's racial 
classifications are 
drawn by those who 
wish to oppress a race 
or by those who have a 
sincere desire to help 
those thought to be 
disadvantaged. 

In my mind, govern
ment-sponsored racial 
discrimination based on 
benign prejudice is just 
as noxious as discrim
ination inspired by 
malicious prejudice. 

Justice. He predicted that the rul-' 
ing would encourage congressional 
Republicans to wipe out affirma
tive action programs. 

L eaders of the Anti-Defamation. 
League also hailed the decision 

as a "sea change" in the law. 
"Government preferences or 

benefits based upon race. religious 
be liefs or ethnic origin are as 
threatening to the American ideal' 
as the historic discriminatory prac
tices used to justify those prefer
ences," said Abraham H. Foxman, 
ADL national director. 

Rep. Charles T. Canady (R
Fla.). who plans to introduce legis
lation to repeal affirmative action 
programs. praised the deCision and 
said it "gives impetus to congres
sional action to dismantle the 

. :, ..' .':- ,"," ~ 

JUSTICES AGAINST~':I:;'>-;>' 

• John Paul Stevens ' ••';l. 

• David H. Souter 
• Ruth Bader Ginsburg . 
.Stephen~, 

i 

I 

! From 
JustIce 
John Paul 
Stevens' 

........IIIIOll. dIssent: 

. Instead of d~ciding this 
case in accordance with 
controlling precedent, 
the court today 
delivers a disconcerting 
lecture about!the evils of 
government racial 

. classifications. 
The conSistency that 

the court espouses would 
disregard theldifference 
between a "No 
Trespassing" 'sign and a 
welcome mat! It would 
treat a Dixiecrat 
senator's decision to vote 
against Thurgood 
Marshall's confirmation 
in order to keep African 
Americans off the 
Supreme Court as on a 
par with President 
Johnson's evaluation of 
his nominee's 'race as a 
positive factor. 

An interest in 
conSistency does not 
justify treating 
differences aSlthough 
they were similarities. 
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GOP Sees Ruling as Charge 

to End Racial Preferences 

• Congress: Dole calls for Senate hearings. Clinton faces 
challenge of finding a politically viable response. 

By MELISSA HEALY 
:and PAUL RICHTER 
TJ\tES STAFF WRITERS 

v..'ASHINGTON-ReptlbliCan 
critics of affirmatiye actjon hailed 
Monday's Supreme Court decision 
as a mandate for e\'en more sweep
ing action by Congress and vowed 
to press home their attack on fed
'eral programs of racial preference. 

Senate ~Iajority Leader Bob Dole 
called the ruling-that preferential 
treatment based on race is almost 
always unconstitutional-"one 
more'reason for the federal go\'· 
ernment to get out of the race
preference business" and sum· 
moned fellow la\\'makers "to follo\I' 
the court's lead and put the federal 
go\'ernmenfs o\\'n house in order," 

Dole, once a supporter of affir
matiye action, has called for hear
ings on the subject in the Senate, 
and has said he may sponsor legIs
lation to rewrite many of the pro
grams. He was joined in his praise 
of the court ruling by fellow presI
dential contender Sen. Phil Gramm 
(R-Tex.), who said Monday's deci
sion "greatly strengthens the pros
pects" that he would s~ek to amend 
all funding bills paSSIng through 
Congress this year to bar the use of 
federal dollars for "quotas and 
set-asides." 

The court's dramatic ruling, 
meantime. thrust President Clinton 
and other Democrats into a new 
bind both legally and politically. 
Administration officials acknowl
edged it has disru£~ed a re ..... iew of 

the federal government's lBO-odd 
affirmatiye action programs now 
under way. Clinton had sought the 
review to help deflect critiCism 
both from the GOP and conserYa
tive forces within his own party. 

Legally, Clinton now can hope to 
save parts of affirmative action 
only if he can come up with new 
rationales that are defensible under 
the narrow terms outlined by the 
Supreme Court on Monday. The 
court said affirmative action pro
grams can be upheld as a means to 
correct specific, provable cases of 
discrimination, but not to correct 
suspected discrimination by a soci
ety over time. 

That, in turn, underscores 
Clinton's political challenge in 
dealing with the charged issues of . 
race and gender. The President 
must either acquiesce in cutbacks 
to affirmath'e action programs, 
thereby risking alienation of 
minority voters who are crucial to 
his party's base, or actively defend 
the programs and risk offending 
large numbers of white voters. 

"This has really intensified the 
question of which programs should 
live and which should die," said one 
Senate Democratic aide. "And that 
really raises the heat on what Clin
ton has !:~~n dO~l2g," 

The White House has saw It 
expects to complete its review of 
affirmative action by the end of this 
month. Before the court announced 
the rulings, offiCials familiar with 
the review haw predicted that it 
would essentially affirm most prin, 
ciples of federal affirmati\'e action; 
while calling for changes in the 
procurement "set aside" programs 
that have attracted so much 

, critiCism, 
i Administration aides were in 
'I general agreement that the deci

sion now would considerably delay 
the results of the re\'iew, which , were to be released in a major the
matic speech, ' 

"If we're not back to square one, 
we'w at least mO\'ed back some 
distance," said one Administration 
official. ' 

But with the White House still 
contemplating its neAt mo\-e on the 
issue"House Republicans are set to 
redraft completely the'controYer
sial programs that were-,'launched 
in the early 1960s to compensate 

, women and minorities for past dis· 
crimination in higher education and 
the job market. .. ' , 

Rep. Charles T. Canady (R. 
Fla,), a one·time Democrat who 
no\\' chairs the House Judiciary 
Committee's constitution subcom
mittee, is set later this month to 
um'eillegislation that would forbid 
the federal government to use 
gender or race preferences in any 
federal program, and dismantle 
many of the programs that haye 
COme to be central to affirmath-e 
action. 



T he House bill would effectively 
repeal one of the central fea

tures of 160 go\'ernment programs 
that use racial and gender prefer
ences in hiring and promoting fed
eral workers. granting federal con
tracts and awarding benefits under 
federal programs. It would call a 
virtual halt to federal programs 
that "set aside" slots and pools of 
funding for businesses owned by 
minorities and women. and would 
require substantial changes in 
other programs. 

On Monday, Canady said the 
court's decision "gives impetus" to 
Republicans' political efforts to rol! 
back many such programs, by 
making clear the court's intent to 
"return to a focus on individual 
rights" over groups' rights. 

But the complex ruling, he added, 
also makes it Vital for Congress to 
weigh in quickly with its own views 
on affirmath'e action, "You'll now 
see all kinds of challenges and liti
gation moving through district. 
appeals courts. all the way to 
Supreme Court," Canady said. "The 
sooner we can act, the less legal 
uncertainty there'll be surrounding 
particular programs," 

But Democratic proponents of 
affirmative action on Monday said 
that the court's ruling had 
increased pressure on the White 
House to act, and to do so quickly, 
before Congressional Republicans 
seize the initiative. 

"It is perhaps even more impor
tant that the President take time to 
delineate a viSion and a course of 
action .. ,as only the President can 
do," said Rep, Kweisi Mfume, (D
~fd,) former chairman of the Con
gressional Black Caucus, He 
rejected the suggestion that the 
court ruling would give the Clinton 
Administration political cover for 
proceeding with difficult program' 
changes that are widely favored 
within the Administration, includ
ing the discontinuation of set-aSide 
programs for minority- and 
women-owned federal contractors, 

Mfume. focusing on one of the 
majority opinion's few comments 
that could be construed as justify
ing existing programs, lauded the 
court for acknowledging that "race 
discrimination is real and govern
ment has a role in eradicating it." 

"For those Republicans who 
have some notion that they ought 
to do away with all set-asides in the 
government because there's no 
need for them, the court is saying, 
that is not correct, there is still," he 
said. 

Times staff writer Janet Hook contrlb
ilted to this story, 

L 

I j 
) 

2-/ 



{ ? L,ft 

Ruling Likely tc' 

.Affect Minority 

Firms' Contracts 

By PATRICK LEE 
TI~IES STAFF WRITER 

The Supreme Cour(s ruling 
:Monday undercutting federal affir

math'e action policies throws into 

doubt the future of federal pro

grams that set aside billions of dol

lars in contracts for minority and 

disad\'antaged businesses, poten


. tially affecting thousands of firms 

nationwide, including hundreds in 

California, 

And it could drastically alter the 
legal requirements that private 
firms actively hire and promote 
minorities if they do business with 

NEWS ANALYSIS 

the U,S, go\'ernment. That could 
affect Virtually every major 
employer in the United States. 

"It's not a good sign for any of 
those programs: hiring. contracts, 
bidding," said UCLA law professor 
Jonathan Varat. "All come under 
question, 

FIrms that do more than 510,000 
worth of business with the U,S. 
goyernment in a year must have a 
state policy guaranteeing equal 
employment opportunity; those 
that do more than 550,000 a year 
and have more than 50 employees 
must haye a written affirmati\'e 
action plan and periodically report 
their hiring and promotion of 
minorities to the federal 
goyernment. 

Please see FIRMS. A4 
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FIRMS: Minority Contracts 

Continued from' At 

Firms in both categories employ 
about 25% of the U.S. work force, 
or 26 million workers, according to 
the Office of Federal Contract 
Compliance. The ruling wouldn't 
affect voluntary affirmative action 
programs, which amount to only a 
small fraction of the total. 

Minority business people saw the 
ruling as a dramatic setback to 
recent hard-won gains. 

"Without a requirement to do it, 
agencies and educational systems 
and employers will not take the 
affirmative steps they used to take 
before to hire and contract with 
minorities and women," said Nancy 
Archuleta, chairwoman of the, 
Latin American Management Assn. 
and head of the MEVA TEC Corp., 
an Alabama-based science and 
engineering company and a federal 
minority contractor. 

The ruling also raises questions 
about the Federal Communications 
Commission's controversial plans 
to broaden bidding on ,?oveted 
broadcasting and telecommunica
tions licenses to make it easier for 
minorities to qualify. 

Critics have attacked the set
asides as unfair to non-minority 
firms. Others argue that the pro
grams funnel federal dollars to a 
relatively small number of 
minority-owned businesses, doing 
little to spur the creation of new 
ones, particularly in impoverished 

, inner-city areas. 
On the contracting side, billions 

of dollars of federal money are at 
stake. 

For example, the Defense 
Department has a goal-mandated 
by Congress in the late-1980s-of 
seeing that minority-owned firms 
get at least 5% of its overall annual 
spending. 

Similarly, under the Small Busi
ness Administration's 8a set-aside 
program for disadvantaged firms, 
$4.37 billion in federal contract 
money went to 5,293 firms in 1994 
alone, the General Accounting 
Office reported in testimony to the 
U.S. Senate in April. .The SBA pro
gram is the federal government's 
oldest and largest contracting set-
aside program. . 

Without the SBA 8a program, as 

'many as 40% of the 8a firms with 

federal contracts would go out of 

business by the year 2000, said 

Fernando Galaviz, a Latirio busi


,ness owner and vice chairman of 
the National Federation of 8a ' 
Companies in Arlington, Va. 

Of the total number of firms in 

'Wlthout a requirement to 
do It, agencies and. 

educational systems and 
employ.,s wlll.not take 

the affirmative steps they 
used to take before to hire 

and contract with 
minorities and women.' 

NAN'CV ARCHULETA 
Chairwoman of the Latin American 


Management Assn. and head of the 

MEVA TEC Corp. 


the SBA's 8aprogram, about 580 
are in California, SBA spokesman 
D.J. Caulfield said. Since 1988, Cal
iforniij €Jmpanies have received 
$2.6 billion in 8a prime contracts. In 
fiscal 1994, that amounted to $502 
milliQn. 

The S'BA's legal staff was 
reviewing the court's decision 
Monday t6 determine what action, 
if any, it needed to take, Caulfield' 

'said. 
Galaviz's own firm, the Centech 

Group, is a 210-employee computer 
services company that relies on 
federal 8a contracts for about 81 % 
of its $16 million in annual 
revenues. 

"You won't find private markets 
to make up for the f~der!ll money,", 
he said. "The purpose of the pro

, grams are to' allow businesses to 

develop expertise and credibility, 

and if that's ta~en away from you, 

there's no way you can be 

credible." 

About 50 of the 8a firms received 
more than one-fourth of the con
tract dollars awarded last year, and 
56% of the firms got no money in 
1994, the GAO reported. Only 
18.5% of the $2.06 billion in new 
1994 contracts were competitively 
bid. 

However narrowly focused such 
funds are, they can spur businesses 
to grow. Applied Technology 
Associates Inc., a software firm 
based in Mountain View, is owned 
by an Asian American, John Ng, 
and received federal contracts 
under the 8a program that allowed 
it to grow to 1,450 employees. 

The firm eventually weaned 
itself off the8a program in 1991, 
and now competes head-towhead 
with .other firms for the federal 

contracts that account for all of its 
more than $50 million in annual 
revenues, said the firm's contracts 
administrator Mike Galbo. The 8a 
program "gives the small people a 
chance to get some business," 
Galbo said. "Without that, how can 
you compete with the IBMs, Lorals 
andTRWs?" 

On the hiring side, the court's 
ruling Monday could jeopardize 
federally mandated programs that 
cost U.S. businesses about $2 billion 
a year to administer, according to a 
study by Barnard College econom
ics professor Cecilia A. Conrad. 

Spokesmen for the Defense 
Department and several big 
defense contractors, including 
Northrop Grumman Corp., Hughes 
Electronics Corp. and McDonnell 
Douglas Corp., all said they were 
still reviewing the Supreme Court's 
ruling and, therefor,e" could not 
immediately say whether it would 
force them to make significant 
changes in their programs. 

But Hughes spokesman Richard 
Dore said that "regardless of 
whether'it's a legal requirement, 
we think there's a business benefit 
to having a culturally diverse work 
force." More than 30% of Hughes' 
employees are minorities, Dore 
added. 

l1mes ataff writer James Peltz COlt- ' 

trlbuted to this story. 
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Affirmative 
action dealt 
blow by court 

Thomas and Justice AntoninBy Frank J, Murray 
THE WASHINGTON TIMES Scalia, who make up the conserva


, tive wing, and Justice Anthony M. 

The Supreme Court yesterday , Kennedy, the swing vote. Justices 


imposed strict new limits on politi Thomas and Scalia both wrote sep

cally charged federal affirmative I arate concurring opinions to add 
i 

action programs and required , explicit language to Justice O'Con
agencies to justify every instance nor's decisive but understated 
of reverse discrimination. rhetoric. 

Writing the 5-4 ruling on an is "We have long held that equal 
sue that also has split Congress protection of the law isa personal
and intruded into the 1996 pres right, not a group right:' Justice 
idential campaign, Justice Sandra , O'Connor said in announcing the 
Day O'Connor said all govern : decision from the bench. "Laws 
ments must keep "racial politics" classifying citizens by race pose a 
out of the equation when dealing 	 great threat to that right." 
with discrimination. In his concurring opinion, Jus

As of February, there were 180 tice Scalia bluntly dismissed ra
such'federal race-preference pro cial entitlements and argued that 
grams that steer billions of dollars the government can never meet 
in contracts to minority-owned .the test of having a "compelling 
firms. interest" in penalizing one race to 

"The unhappy persistence of benefit another. 
both the practice and the lingering "In the eyes of government we 
effects of racial discrimination are just one race here. It is Amer
against minority groups in this ican:' Justice Scalia wrote. "There 
country is an unfortunate reality, can be no such thing as either a 
and government is not disqualified creditor or debtor race:' 
from acting in response to it;' Jus Justice Thomas, the only black 
tice O'Connor wrote in deciding justice, disdained what he called a 
the case of Adarand Constructors racial "paternalism" exception to 
vs. 'fransportation Secretary the principle of equal protection. 
Federico Pena. "Government cannot make us 

In a dissenting opinion by the equal. It can only recognize" re
court's liberal wing, Justice. John spect and protect us as equal be
Paul Stevens wrote: "Instead of de fore the law:' he wrote. . 
ciding this case in accordance The Adarand firm, owned by 
with controlling precedent, the whites, filed the low bid for a 
court today delivers a disconcert $104,800 highway guardrail, but 
ing lecture about the evils of gov the contract was given to a 
ernmental racial classifications." Hispanic-owned firm by a general 
Also dissenting were Justices Da contractor who got a 10 percent
vid H. Souter, Ruth Bader Gins bonus to do so. 
burg and Stephen G. Breyer. . "It's no longer a public-policy 

Rounding out the majority in re debate. Now, it's a constitutional
quiring proof of "compelling ! question:' said Adarand's attorney, 
governmental interest" in every William Perry Pendley of the 
case were Chief Justice William Mountain States Legal Foundation 
H. Rehnquist, Justice Clarence in Denver. 

"The court has said the federal see COURT, page A14 government can no longer make 
decisions based on the race of the 

• Ruling fuels attempts to repeal 	 individual except when there's a 
race and sex preferences. A14 	 very compelling governmental in

terest". 

, Such a practice has produced 
what President Clinton has called 
the "angry white male" syndrome 
among resentful men who feel dis
placed, often by people w.ith fewer 
qualifications and sometimes at a 
higher price. 

Yesterday's decision did not re
verse lower-court judgments, but 
rather vacated them and sent the 
case back, giving the government 
a chance to show it had a compel
ling interest before a decision is 
made on Adarand's claim for dam
ages.

"We are ecstatic. We think it sig

nals the beginning of the end for 

the era of racial preferences:' said 

Clint Bolick of the Institute for 

. Justice. " ' 

"This decision speaks far be- . 
yond set-asides to every i~~tance 
in which government claSSifies ac
cording to race," he said, itemizing 
education policies, interracial 
adoptions and voting rights. 

After the similar J.A. Croson vs. 

Richmond case in 1989 affecting 

state and local agencies, the share 

of contracts to minorities dropped 

from 30 percent to 2 percent. It, 

later rebounded to about 15 per

cent. ' ' 


Although the decision is not ex
pected to eliminate affirmative
action programs, a comparable re
duction would move move billions 
of dollars in business out of minor
ity companies. 

Advocates for minority' groups 
yesterday sought, to ~o~ten the im
plications of the deCISion. 

"They could have reversed this 
case but they remanded it," said 
Joh~ Payton of the Washington 
firm Wilmer, Cutler & Pickering. 
who represented a cluster of 

minority-rights groups. . 
"The level of rhetoric from the 

dissent also is much lower than is 
normal in these cases," Sl:!id Mr. 
Payton, attributing t~e lowered 
voices to accommodatIOn of each 
other's concerns by Justices Ste
vens and O'Connor. 

Theodore M. Shaw, associate di
rector of the NAACP Legal De
fense and Educational Fund, said: 
"We're not happy with the result, 
but at the same time. federal af

firmative action is still alive. In 
some respects the opinion.is n~t a 
surprise given what the direction 
of the c~urt has been." , 

"They haven't eliminated aU 
programs, but they've. certainly 
slowed them down;' said Weldon 
H. Latham, attorney. for. the N~~ 
tional Coalition of Mmonty BUS17 
nesses. "I think it's too much of an 
overstatement that none of them 
will be affected:' 

http:opinion.is


Ruling on affirmative actiori 

expected to spur Congress 

By Nancy E. Roman 
THE WASHINGTON TIMES 

The Supreme Court's ruling on 
affirmative action gives momen
tum and an added sense of ur
gency to congressional efforts to 
repeal race and sex preferences. 

Senate Majority Leader Bob 
Dole said yesterday that the 
court's ruling is "one more reason 
for the federal government to get 
out of the race preferencebusi
ness." 

"It's now our responsibility in 
Congress to follow the court's lead 
and put the federal government's 
own house in order," the Kansas 
Republican said. 

Rep. Charles T. Canady, Florida 
Republican and chairman of the 
subcommittee with jurisdiction 
over affirmative action, has draft
ed a sweeping plan to repeal race 
and sex preferences in govern
ment hiring, promoting and con
tracting. 

"The ruling makes clear that the 
congressional policy of cavalierly 
accepting racial preferences is not 
constitutional:' he said. 

Clint Bolick, vice president of 
the Institute for Justice who has 
been working with Mr. Canady and 
Mr. Dole on congressional efforts 
to reform affirmative action, said 
the court's ruling will certainly 
help their efforts. 

"It gives the impetus to bring 

federal policies into compliance 
with the Constitution," he said. "Of 
the 180 federal racial preference 
progams, I do not think a single 
one could survive the scrutiny that 
the Supreme Court has applied to 
such programs." 

Ed Gillespie, spokesman for 
House Majority Leader Dick Ar
mey, Thxas Republican, said the 
ruling could hasten the House's 
timetable on affirmative action. 

"Our read of it is that it cer
tainly does reinforce the Repub
lican approach to legislative op
tions," he said, adding that a bill 
could begin moving this summer. 

Rep. Kweisi Mfume, Maryland 
Democrat and the Congressional 
Black Caucus' point man on af
firmative action, urged protection 
of race' and sex preferences, say
ing they have given women and mi
norities "at least one grab at the 
apple." 

"The political situation is 
grave," said Mr. Mfume, who pub
licly warned President Clinton last 
week that if he didn't stand up for 
affirmative action, he would lose 
the support of blacks in'1996. 

Mr. ¥fume ignored the ruling's 
implications for federal programs 
that grant preferences and singled 

, out what he saw as a ray of hope in 
Justice Sandra Day O'Connor's 
opinion. 

"Both the practice and lingering 
effect of racial discrimination is ' 

an unfortunate reality:' he said, 
reading her words, and then, add
ing his own: "The clear-cut state
ment recognizes a need for affirm
ative action:' I 

In a splintered and complex 5-4 
vote, the court stopped short of 
striking down a federal program 
that offers special help to small 
businesses owned by raCial! and 
ethnic minorities but made it 
much harder for those programs 
to pass constir:utional muster: 

The federal government awards 
more than $10 billion a year in con
tracts to minority-owned firms in 
compliance with congressionl:ll di
rectives on affirmative action. 

House leaders have been \ con
cerned that if they move too 
quickly on affirmative action,. they 
could alienate black and female 
voters they hope to attract in 1996. 

Th temper a perception that the 
party is pursuing an anti-black 
agenda, the leadership assigned 
the Minority Outreach 'Disk Force 
to come up with pro-active legisla
tion for inner-city communities. 

That legislation was slate'd to 
move before any proposal to repeal 
race and sex preferences. A senior 
House leadership aide said yeSter
day the court ruling may change 
that time frame. I 

"There is definitely a little ~it of 
a strain there," the aide said. 'jBut 
this ruling takes away any timing 
choices on our part." \ 



AFFIRMATIVE-ACTION RULING 
Excerpts from yesterday's Supreme Court decision in the 
affirmative-action case titled Adarand Constructors Inc. YS. 
Federico Pena, secretary of transportation. In the majority were 
Chief Justice William H. Rehnquist and Justices Sandra Oay , 
O'Connor, Antonin Scalia, Anthony M. Kennedy and Clarence 
Thomas. Justices John Paul Stevens, David H. Souter, Ruth Bader 
Ginsburg and Stephen G. Breyer dissented. 

Justice O'Connor for the majority: 
"Any person, of whatever race, has the right to demand that any 
governmenta[ actor subject to the Constitution justify any racial 
classification subjecting that person to unequal treatment under the 
strictest judicial scrutiny, ... 
"The point of carefully examining the interest asserted by the 
government in support of a racial classification, and the evidence 
oHered to show that the classification is needed, is precisely to 
distinguish legitimate from illegitimate uses of race in governmental 
decisionmaking, There is nothing new about the notion that Congress, 
like the states, may treat people diHerenlly because of their race only 
for compelling reasons ... :' 
Concurring opinion by Justice Scalia: 
"In my view, government can nelier have a 'compelling interest' in 
discriminating on the basis of race in order to 'make up' for past racial 
discrimination in the oppOSite direction. IndividualS who have been 
wronged by unlawful racial discrimination should be made whole; but 
under our Constitution there can be no such thing as either a creditor or 
a debtor race:' 
Concurring opinion by Justice Thomas: 

"Government cannot make us equal; it can only recognize, respect, and ~ 

protect us as equal before the law. That these programs may have 

been motivated, in part, by good intentions cannot provide refuge from 

the principle that under our Constitution, the government may not make 

distinctions on the basis of race:' 


Dissenting opinion by Justice Stevens: 

"Instead of deciding this case in accordance with controlling precedent, 

the court today delivers a disconcerting lecture about the evils of 

governmental racial classifications, ... The majority's concept of " 

'consistency' ignores a difference, fundamental to the idea of equal . 

protection, between oppression and assistance. The majority's concept 

of 'congruence' ignores a diHerence, fundamental to our constitutional 

system, between the federal government and the states, And the 

majority's concept of 'stare decisis' ignores the force of binding 

precedent." 

Dissent by Justice Souter: 
"When the extirpation of lingerin~ discriminatory eHects is thought to 
require a catch-up mechanism, like the racially preferential inducement 
under the statutes considered here, the result may be that some 
members of the historically favored race are hurt by that remedial 
mechanism, however innocent they may be of any personal 
responsibility for any discriminatory conduct. When this price is 
considered reasonable, it is in part because it is a price to be paid only 
temporarily:' 

The Washington Times 
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Court signals

'end, for era' 

in civil rights 


By Tony Mauro 
USA TODAY 

The Supreme Court, with its 
promise of "Equal Justice Un
der Law" etched, in IllIU'ble 
above the front door, has been 
seen for more than four dec
ades as the ultimate protector 

, of the civil rights of minorities. 
On Monday, that view shift· 

ed as the court, In a pair of de
cisions on amrmative action 
and school desegregation, 

By Ed Andrieski, AP took a direction tar removed 
PLAINTIFF: Randy Pech from the traditional liberal ap
sued over contract. proach to civil rights. ' 

''They've become indiffer
ent, or worse, enemies of civil 

rights" said Columbia University law professor Jack 
Greenberg. who f~r mor~.~ 30 years has been a leading 
strategist in civil rights litigation." _ 

"It used to be the only place to tum to.' , 
The court's two opinions, echoing what man~ are ;mying 

in society at large, expressed outright exasperatio.n With civ· 
il rights remedies that take race into accoun~ ~ve minor
ities a boost in gove~ent co~tracts and hmng, and in
volve the courts in runrung public schools. Of 

"In the eyes of government, we are just one race here, 
proclaimed Justice Antonin ScalIa. 

Supporters of the court's 
approach applauded the ruI· 
ings as a step back toward 
"equal justice" - for whites 
as well as blacks - that has 
been damaged by 30 years of 
amnnative action programs. 

."The court Is speaking 
more adamantly than ever' 
before on this issue and clear
ly wants to get government' 
out of the business of racial 
C\assifications," said Oint B0
lick of the conservative 1nstI· 
tute for Justice. 

Rep. Charles Canady, R· 
F1a., who plans to Introduce a 
bill this month that would out· 
law racial preferences in hIr· 
ing. bailed the decision as "a 
step in the right direction." 

"ThIs signals the beginning 
of the end for the era of racJaJ 
preferences," said Bolick. 

Clearly, tbe Supreme 
Court's two rulings have rear
ranged the landscape of a 
thorny political baWe. 

\~ 


The justices set a standard 
for assessing federal atlirma

'live action plans that may 
leave few of the bundreds of 
programs standing. 

And jolnlng in the GOP 
trend away from big federal 
government, tbe court 
cbarted a course that will di· 
minish the role of federal 
courts and agencies in reme
dying racial and gender bias. 

Next likely target redraw· 
Ing of congressional districts 
aimed at electing more mi
nority candidates to Con
gress. A court ruling on that 
case Is expected within the 
next three weeks. 

In the school desegregation 
case, the majortty said school 
systems did not have to guar
antee equal results for black 
and white students and said 
returning schools to local con
trol should be a prtme goal of 
court-ordered desegregation. 

"It Is a watershed day in 
the Ilistory of overcoming the 
legacy of racial apartheid in 
this country," said Harvard 
law professor Laurence 
Tribe. 

"They are pulling back 
from active desegregation ef
forts and are far less Interest- , 
ed in the expllclt use of race 
asa remedy." 

Perhaps most symbolic of 
'the shift the views expressed 
Monday by Oarence Thorn· 
as, wbo succeeded Thurgood 
Marshall as the court's oniy 
black justice. 

Marshall helped fashion af
firmative action remedies. 

But Thomas swept them 
aside them in a 2~ page 
opinion that bolstered the 
majority's stance critical of 
federal attirmatlve action 
programs. , 


Thomas dismissed amnna· 

tlve action as "raclal pater

nalism. ... These programs 
stamp minorities wltb a 
badge of inferiority and may 
cause them to develop depen
dencies or to 'adopt an atti
tude that they are 'entitled' to 
preferences." I 

The Thomas View Is light 
years away from the prevail
ing CiVil rights !philosophy of 
the high court for decades. 
,Justice Harty Blackmun 

once put It this Way: "In order 
to get beyond, racism, we 
must first take account of 

' race." I ' 
Against the backdrop of 

the national debate over amr. 
matlve action, It was the case 
of Adarand Constructors vs. 
Pena that gained most atten
tion Monday. I 

Adarand was the losing 
bidder for a sUbcontract to 
build the guardfall on a fed

. eral highway project in south
.em Colorado, even though it 
had submitted the low bid. 

Under an arlirmative ac
tion program, the maln con· 
tractor won a cash bonus for 
giving the guardi-ail work to a 
Hispanic-owned Fompany. 

The federal program at Js. 
sue Is designed to help "disad
vantaged business enter
prises" without a specific 
race requireme~t, as the cnn

. 	ton administration pOinted 
out In defending ~lt before the 
Supreme Court. I 

But while white-owned 
firms could conceivably qual
ify as disadvantaged, all mi. 
norlty-owned firins are pre
su med to qualify r no matter 
how prosperous or poor. 

Ruling in Adarand's favor, 
the court did not explicitly 

, strike down the p,rogram, but 
sent it back to lower courts to 

i re-examine under a so-called 
; "strict scrutiny" Standard 
; a test that will force federal 
. officials to decide whether 
: the program is narrowly tai

lored to serve a Icompelling 
government interest 

"Under that standard, it's a 
dead duck," said William 
Perry Pendley,Adarand's 
lawyer. 



Under ruling,

•program IS 

'a dead duck' 
"All governmental action 

based on race," said Justice I 

Sandra Day O'Connor for the 
majority, "should be subject
ed to detailed judicial inquiry 
to ensure that the personal 
right to equal protection of 
the laws has not been in
fringed."

Dissenting Justice John 
Paul Stevens fretted that the 

. 

tough new standard "has usu- , 
ally been understood to spell I 

the death of any governmen
tal action" measured by it. 

But Ralph Neas, of the 
Leadership Conference on 
Civii Rights, insists that even 
under the higher test. "a lot of 
amnnative action programs 
will survive." 

Neas concedes "it will be 

more dimcult" now to justify .. 
amnnative action programs. 

The court's dramatic shift 
was a clear legacy of the Rea
gan and Bush presidencies. 
Just five years ago, in a 5-4 
decision, the justices upheld a 
federal affirmative action 
program not unlike the one 
struck down on Monday. 

What changed?
Four of the five justices in 

the 1990 majority have left 
the court: William Brennan, 
Marshall, Byron White and 
Blackmun. Two were re
placed by Bush, two by Oin
ton. The Clinton appointees, 
Stephen Breyer and Ruth 
Ginsburg, both supported at

finnative action. 
Thomas, appointed by 

Bush in 1991, was the justice 
who made the difference. 

He joined four other Rea
gan-Bush appointees - W.il
liam Rehnquist, Anthony 
Kennedy, O'Connor and sca
lia - to fonn a majority that 
overturned the 1990 decision. 

The message is that one 
justice can clearly make a 
difference, a fact of political 
life that rarely draws atten
tion during campaigns for 
president - the person who 
gets to appoint the justices. 

"It should be an election is
sue" said Patricia Ireland of 
the'National Organization for 

.Women, who supports amr
mative action. "This was the 
Reagan·Bush Supreme Court 
ruling today."

Said University of Minne
sota law professor John Pow
ell, once legal director for the 
American Civil Liberties 
Union: "The Supreme Court 
once took a special role in 
protecting minorities. The 
schools are still segregated, 
there's tremendous discrimi
nation in jobs and housing.
and now the court is saying. 
'We don't 'see a problem 
here:" 

Contributing: Andrea 
Stone and Jessica Lee 

'Preference' programs 
oppressive, Thomas says 

Clarence Thomas, the only 
black justice on the U.S. Supreme 
Court, used a 5-4 ruling Monday 
against broad-based federal aftir
mative- action efforts ta condemn 
the programs and how they work: 

"That these programs may have 
been motivated, in part, by good in

. tentions cannot provide refuge 
from the principle that under our 
Constitution, the government may 
not make distinctions on the basis 
of race. As far as the Constitution is 
concerned, it is irrelevant whether 
a government's racial classifica
tions are drawn by those who wish 

. to oppress a race or by those who 
have a sincere desire to help those 
thought to be disadvantaged. 

"These programs stamp minor
ities with a badge of inferiority and 
may cause them to develop depen
dencies or to adopt an attitude that 
they are 'entitled' ta preferences." 

. .Reactions: . 
III> Shelby Steele, a conservative 

scholar, calls Thomas' opinion 
"very good. There is no prOvision 
in the Constitution that says, ta re
pay a historical wrong. discrimina
tion is justified. ... That kind of 
thinking is paternalistic. It's anoth
er fonn of oppression, particularly 
for blacks. Thomas, more broadly 
the court, uses the principle of 
strict scrutiny (of programs' goals) 
as the weapon with which they will 
dismantle amrmative action." 

III> Cbarles Kamasald, vice pres
ident of the National Council of La 
Raza, a civil rights organiZation: 

.COURT, INDEX~1:hV'hf\/i<.· 

:.~~:~t:'i~ 
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"The problem with (his) analysis is 
it ignores ongoing discrimination. 
U you have both past discrimina
tion that puts people at a disadvan
tage and ongoing discrimination, 
how does one deal with that? 
Judge Thomas pretends it's not 
there. He leaves aggrieved parties 
with no remedy at all." 

III> Linda Chavez, conservative 
columnist and head of the .Center 
for Equal Opportunity, a Washing
tan think tank: "It is very eloquent 
He makes exactly the points lUke 
to make. It's affirmative-action 
racism that presumes people. be
cause of color or race, are incapa
ble of meeting the same standards 
as whites. I find that very ollensive 
and he does as well:' 

III> Jesse Jackson, RaInbow C0
alition leader: "In a very real 
sense, Oarence Thomas has be
trayed the very social justice 
movement that made his opportu
nities possible. Without the laws we 
worked for, he couldn't have gone 
to Yale, couldn't have gone ta the 
EEOC (Equal Employment Oppor
tunity Commission), he couldn't 
have gone on the SUpreme Court" 

- LIDds Kusm'



Rules on desegregation 

and affirmative action 

By Tony Mauro 

, and Jessica Lee 
USA TODAY 

The SUpreme Court Monday 

weakened two of the most pow

erful and ottelHJSed federal 

remedies for discrimination: ; 

aftirmative action and court· 

ordered school desegregation. 


By 5-4 majorities in two 

cases, It established rules that 


.. May kin many federal af· 

IIrmative action programs. 


.. Will make it easier for lo

cal and state governments to 

end court supervision of school 

desegregation programs. 


"It is a setback,• said civil 

rights leader Jesse Jackson. 

''While we react to those wear

ing white sheets, it is th,ose who 

wear black robes who take 

away our protection." 


The decisions are a major 

shift in the way the high court 

viewed government efforts to 

solve continuing racial bias. 


"Government cannot make. 
; us equal," wrote Justice Qar. 
, ence Thomas, the court's only . , 

black member. 
The amrmative action deci


sion came in the midst of a de

bate over programs that con

sider race in hiring. education 

and government contracts. 


More than $10 billion in .fed

eral contracts are awarded un: 

der programs that give prefer· 

ence to companies owned by

minorities or women. 


"This signals the beginning 

of the end for the era of racial 

preferences," said Oint Bolick 

of the Institute for Justice, who 

opposes amrmative action. 


But some advocates drew 

comfort from the fact that sev

en justices - all but Thomas 

and Antonin Scalia - agreed 

that aftirmative action might 

be justiftable in some cases. 


In the other ruling. justices 

sided with the state of Missouri 

in its efforts to end federal su

pervision of its school desegre

gation efforts in Kansas Cty. 


The state argued that after 

17 years and more than $1 bil· 

liOn, it had provided equal op

portunity - even if tests show , 

unequal results. ' 


The court agreed. and said 

control of the schools should be 

returned to local authority. 




Affirmative action ·takes new 

By Judy Keen 
USA TODAY turn for '96 race 

Affirmative action was shaping up as a piv
otal test in the 1996 presidential campaign. a 
classic fault tine dividing President Qinton 
and his Republican challengers. 

But Monday's Supreme Court ruling. 
which established a new standard that could 
make most federal aflirmative action pro
grams. extinct, scrambled the shape of the 
debate and the politics of both sides. 

The ruling could ease pressure on Qinton. 
His review of federal aflirmative action pro
grams, begun in February, has been delayed 
repeatedly. Republicans said the decision 
backs their opposition to aflirmatlve action: 
But they concede that if they move too hard 
on what's still a divisive issue, they risk 
charges of racism that could drive voters 
away and energize Democratic groups. 

Qinton's aides have been searching for 
ways to acknowledge brewing public resent
!'Ilent over hiring preferences while preserv
Ing programs dear to Democratic coalitions 
whose support he needs to be re-elected. 

AP 
JACKSON: Calls rul WILSON: Undoing 
ing a setback C8lifomia policies 

The White House was disappOinted but not 
surprised by the court's action, and Olnton 
aides indicated their report will address the 
set-aside programs the court examined. 

"The president instructed us to ask many 
of the same questions that the court focused 
on today," said special counsel Christopher 
Edley Jr., heading up the staff review. . 

Olnton could now reluctantly endorse an 
end to some aflirmative action programs 
and blame the court 

"It probably does let him off the hook," 
said Gwen Daye Richardson, editor of Na
tional Minority Politics, a monthly conserva
tive. magazine. "He can piggyback his poli
cies on the court's ruling." 

Democratic strategist Brian Lunde said 
Qinton's goal "is to get aflirmative action off 
his political plate. For Democrats to hav:e a 
public national debate over atfirmative ac
tion can only hurt us." . 

But groups fighting to keep atfirmative ac
tion intact will up the ante. demanding Oln
ton do something to counter the Supreme 
Court's conservative trend. 

"This decision puts the Olnton adnurustra
tion on the line. not off the hook," said Patri
cia Ireland of the National Organization for 
Women. . . 

A Democratic primary challenge or third
party candidacy by Jesse JacksOn would 
really put heat on Qinton. 

After Monday's ruling. Jackson lamented 
"very paltry" national leadership on the is
sue and said it's "a major factor in any deci
sion as to what we must do in '96." 

Republican candidates called Monday's 

court action a corroboration of their opposi
tion to aflirmative action: 
~ Senate Majority Leader Bob Dole called 

the decision "one more reason for the feder
al government to get out of the race-prefer
ence business." 
~ The court, said Sen. Phil Gramm, R-Tex

as, "is obviously mOving in the direction that 
America's mOving in." 
~ "The Supreme Court is now an ally of 

the conservative movement," said commen
tator Pat Buchanan. 

But Richardson said he hopes the ruling 
pre-empts aflirmative action as a presiden
tial campaign issue: "It's too often used as a 
wedge or misused by bOth sides. They're not 
really using it to come up with a solution." 

If the debate evaporates, Republicans 
may lose a potent campaign weapon, but one 
that might have made several of them un
easy. Dole once voted to set aside some fed
eral contracts for women and minorities, and 
California Gov. Pete Wilson supported atfir
mative action as San Diego mayor. 

Still, Wilson can claim he has taken steps 
to curtail aflirmative action. He signed an ex
ecutive order this month dismantling an ar
ray of state preference policies. 

The issue's effect on the presidential race 
may shift, but it won't go away. california 
will have a measure to erase preference pro. 
grams on its 1996. ballot; referendums and 
bills are pending in other states. 

Clinton's review will be delayed while 
parts are rewritten to reflect the decision. 
But, said spokesman Mike McCurry, the rul
ing "certainly will not put it on ice." 

Sen. Richard Lugar, R-Ind., a presidential 
candidate, said few voters ask him about af· 
flrmative action when he's out campaigning. 

He said ''thoughtful'' individuals and busi
nesses are, like the court, ahead of politicians ' 
and already amending their views. 

"We are gOing to see dozens of issues in the 
campaign," Lugar said. "What's most impor
tant depends on the status of the country at 
that poinl" 

Contributing: Andrea Stone, Tony Mauro 
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1964 1971 1978 
Congress passes the Civil 
Rights Act, barring 
wori<place discrimination. 

Swann 1'5. Charlotte
Mecklenburg County: Busing 
and redrawing school district 
lines are acceptable ways of 
curing segregation. 

The Supreme Court in Regents 
ofUniversity of California vs. 
Bakke strikes down a university 
program that set aside 16 of 100 
openings for minorities. The 
court said less formal 
race-conscious 
remedies could be 
acceptable. 
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Milestones in desegregation and affinnative action, 
1974 . 

1954 1965· . 1969 Milliken vs. Bradley: 1980 II 
Brown vs. Beard 01 Educaticn: The Supreme President Johnson signs Nixon administration issues Multidistrict remedies for In Fullilove. vs. Kultznick, 
Court rules unanimously that racially 'separate Executive Order 11246. the Philadelphia Plan, school segregation cannot the Supreme Court allows 
educational facilities are inherently unequal' requiring employers who forcing federal contractors to be ordered unless it can be a federal public wol1<s 
and violate the U.S. Constitution. At issue receive federal funds to set forth plans for increasing shown that all districts program that sets aside 
were schools in Kansas, South Carolina, establish minority hiring the number of minorities in' involved helped create the 10% of grants to minority 
Virginia and Delaware. goals - but not quotas. construction jobs. problem in the first place. busine~. 
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Bellman Newspholos 
Black student Elizabeth Eckfor South Boston High

enters Little Rock's Central High School desegregation

School in 1957. in 1974 

Source: USA TODAY research 	 Allan Bakke 

AP 
AP 

1995 \ 

In Adarand ConstuctOIS 1'5. Pena, 
secretary of Transportation, the 

1990 Supreme Court rules Congress is 
1986 The Supreme Court, in limited by the same strict standards \' 
The Supreme Court rules in Metro Broadcasting Inc.vs. as the states in offering special help 
Wygant 1'5. Jackson Beard 01 FCC upholds an FCC to minorities. In Missouri vs. Jenkins, 
Education that an affirmative policy favoring minority the court rules that court-ordered 
action program protecting broadcasters. Four of five school de~regation plans can be 
black teachers from layoffs justice~ in the !"ajority anded even if student test scores still 
was unconstitutional. have Since retired. fall short of national norms. 

v.~ V
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1985 1989 

The new Republican majority in Congress 
targets affirmative action programs, and 
the Supreme Court agrees to consider a 
new challenge to an affirmative action 
program in federal highway contracts. 

1994 
The Reagan In Richmond vs. J.A 

administration Croson Co., the 

mounts an Supreme Court 

unsuccessful strikes down a 

campaign to Richmond, Va., 

weaken Johnson's set-aside program

executive order. because of 


,	insuffICient evidence 
of past bias. 

Newt Gingrich takes 
the gavel from 

Richard Gephardt in 
January 1995. 

By lim Dillon, USA TODAY 

By Sam Ward, USA TODAY 
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}lu]ingMaYA-!IectS19·Billion 
in Federal Contracting 

Uissenting . ;~-;~"'J~~trc~fotin ; 

Paul Stevens. David H. Souter, Ruth ~ 

'Bader Ginsburg and Stephen G. 

Breyer." , 


Stevens, joined by Ginsburg, 

lashed out at the majority for aban

, dolling its· Usual deference to coo.. 

gressional decisions and for equating , 

race-based policies that hurt blacks 

with race-based policies that help. 


"'There is no moral or constitu

tional equivalence between a policy 

that is designed to perpetuate a 

caste system and one that seeks to 

eradicate racial subordination," Ste
venssaid. ' 


O'Connor said that. strict scrutiny 
. ",~ not be "fatal" to all affinna~e ' 
: action. , 
. "'The unhappy persistence of both 
the practice and the lingering effects 

of racial discrimination against mi

nority groups in this country is an 

unfortunate reality, and government 

is not disqualified from acting in re

sponse to it." 


Souter, joined by Ginsburg and' 

Breyer. tried to soften the force of 

O'Connor's words by noting that 

'most of the justices still believe that 

some circumstances would permit 


, 'programs aimed at remedying the 
" effects of past invidious discrimina
tion. . ' 


, Ginsburg, joined by Breyer, also ' 

wrote a separate statement to say , 

that elected officials, rather than 

judges, should be in charge of im
proving affinnative action. , 


O'Connor's decision puts federal, 

set-asides on the same plane as state, 

and municipal race preferences. 


In 1989, the court rejected a. 
 " 
Richmond public works program 

that set aside 30 percent' of con- ' 

struction funds for minority contrac..: 

tors and said such local programs de- ' 

serve the most rigorous judicial·· 

scrutiny."· ," , 


The ruling also guts prior court 

opinions that said definitively or indi


: rectly that Congress deserves great

er court deference on race-based . 

policies. 


THE FIRM 
FOUNDER OF 

·.AFFIRMATNE 

ACTION. 
Arthur Fletcher Isn 't ~ing to ,'Jake a 

Challenge to His uJ(QCY Lvint! Down 
By Kevin Merida ' 

waollinatcD Poot Suff wnw 

rt Fletcher pushes aside his medically incorrect 
breakfast of corned beef hash and buttered toast, 
saved only by the prunes with lemon. D.espite his 
70 year~ and two heart bypass operations, he's 
got more urgent matters on his mind, The man_.iII. who. as much as anyone, could be called the 

godfather of affirmative action is fighting to preserve his ' 

contribution to history. , ' , ' ~, . ' 


Taking pen to paper at a comer table at the Channel 

Inn, just around the comer from his town house in Southwest 

Washington, Fletcher is deep into his defense of the· , 

controversial system of government regulations intended to, 

bring more minorities into the ,!Yorkplace. He dra~s two 

large circles-"applicant pools -and fills them With, , ., 

amoeba·like symbols-"job candidates." " " ' ," 


You see, be explains, for decades employers hired only,· 
from the white pool. And now when companies hire, from the 
pool of minorities. he continues, whites yell "reverse ,. ' 
discrimination," Fletcher, eves widenin2 for effect, draws' 
another large circle. That's. the pool with the extraordinary , 

minorities in it. " , : ' , , 


"That's the pool white~ want you to hire from." he ~ys: 
"They say. 'The only way you can keep me, fro,? screammg 
bloody murder is you have to hire out Qf the Michael Jordan 
pool.' We used to call it the Jackie Robinson p?ol." , 

It is one of many points he has been making agam and 
,again. All across the country, at universities, and on talk 
shows. before bar aSsociations and state leglslatw:es. Arthur 
Allen Fletcher is arguing his case as if these are his last ~ays 
in the blazing sun. He has hoisted himself onto the front lines 
of the natioual debate over where equal employment 
opportunity ends and quotas begin.,· ,.. 

, Twenty-six years ago as an assIStant labor secretary " ~ 

under President Nixon. Fletcher implemented a plan that 

forced federal construction contractors ih Philadelphia to set 
 I 
goals for hiring minorities-and make a "good·faith effort" to 
meet the targets-or face sanctions: It beca:ne ~ model for 
future affirmative 'action programs, mtroducmg mto the 
American workplace the concepts of timetables and 

See FLETCHER, C2,Q,L 1 ' 
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Fletcher, 

FLETCHER, From Cl 

proportional representatir,n by race 
.and gender. ' ~, , 

Now. that plan and othe!' such pro- . 
grams are under assault. 'leste~y 
\the U.S. Supreme Court I;()tenttally 
jeopardi2'ed a broad range Of affirma. 
live action. including just t Ie sort of 
government contracting proirams that 
were pioneered by Fletcher. , 

What bas him steaming is that the 
dart to uproot affirmative action is 
being driven largely, by conservative"
Republicans and GOP prEisidential con
tenders, many of whom are his friends. 

"My party is really making m.:: sick 
with their hot, short-term pursuits to 
"this thing,. be complains. ~y'~ nr 
:ining my legacy. Affinnat:lVe actiOn IS 

my legacy." 
To be sure, there are many other 

people who consider affirmative action 
part of their legacies as wen. But few 
take it so personally. In fact, Fletcher.; He also comes from the tradition of 
a moderate Republican and member of 
,the U.s. Commission on Civil Rights, is 
$0 angry about the attacks on affinna· 
tive action that be is planning to launch 
his ,own long-long-shot campaign for 
the GOP presidential nomination next 
montb.lt is "the only way for me to get 
an interview:be theorir4, 

Fletcher's chances of becoming the, When President George Bush named 
1996 GOP standard-bearer are next to 'FIetcber chairman of the Civil. Rights 
none but it will not be the first time be Commissim in 1990, NIXOO sent F1etc:h-' 
bas ~ on one of his Don Quixote er a handwritten note: "Yoo must be 
impuJses. In 1978, be ran for D.C. ~ to take a Jot of beat &omaft
mayor against Marion Barry. He got :b:hi both the left and right. But you 
28 percent of the vote. Last,year, ~ 1i3Ve demonstrated that you can dish it 
threatened to run against BaiTy agam cUtis weD. as you can take it!" 
but oPted oot. , ~lxon certainly Imew. ' 
, "TIl be the only one.in the race who :~t.a bigh-drama White House meet
can stand toe to toe with the ri,ght-wing ~"With the Congressional Black Cau
cxmervative and the frightened~" :;CiSJQ 1971, bI3ck lawmakers present
says fletcher. "I am ~ affirmatiVe at-
lion tmStituency's candidate." 

Fourth and Long 
F1etcber bas long been a curious 

figure-a kind of insider-outsider. 
part eminence. part gadfly. At 6 ·feet 
4. 225 pourids, be is an imposing man 
who once played professional foo~ 
Today his eyes convey the same m-, 
tensity he displayed on the gridiron 
and i1l the many sanctums of govern- , 
rnent· where' he was often a lonely 
black;agitat.or. . 

: Jackie Robinson and the Rev. Martin 
~ Luther King Sr.-public figures who 
; had standing in their own communi
: ties but could negotiate outside them. 
'From city councilman in Pasco, 
'Wash., during the 1960s to adviser to 
four Republican presidents, Fletcher 
bas rireJy been anything but candid. 

tlAtfrxon with 60 recommendations on 
~' the Jives of African, 'to . 
w ~'~Athe .• ~~ : t sessaon S ...... 1!W~,"WPresident turned to FIetcher ane, 
I asked him if be cared to oomment, ac;;;
I. .."~" "«___""4'"",_, ,_ ~ _., __ .•••• _._•• _. 

cording to a book by Rep. Wi1Iiam L 
Clay (D-Mo.). 

"No, Mr. President,"Ftetcher re
plied. "I have been teIling yoo for 15 
months the same things as these c::ong
ressmen, and nobody's been paying 
any attention to me.", '"." "_.' 

AtttIur r:::i. fighting for the 
life of affirmative action, a pollc)' 

tflat he helped formulate. 


.__ .. , .. __ _ 
-His crooentials in the Grand Old 

Part)' go back four decades to when 
be was vice chainnan of the Kansas 
GOP, before being a black Republican 

. was considered rool. "Art Fletcher 
'COOleS out of the tradition of the Ire
..publican Party that saw social justice 
as not just a practical issue but a mor

~1ssue." observes Jesse Jackson. 

In the 24 years since that meeting,'" 
the only predictable thing about Art '. 
Fletcher bas been his unpredictability. 
He described the Civil Rights C0mmis
sion he formerly chaired as "Mickey 
Mouse," backed the controversial Su
preme Court nomination of Clarence 
Thomas' and condemned his party for 
usmg "inflammatory racial rhetoric" in 

, the 1988 presidential campaign. He 
: once became so upset with Rep. John 
: Conyers Jr. (D-Miclt.) that he threat
~ ened to "punch him out"-that is, if he 
'bad been yoonger and in better fight-
I ing shape. ' 
: "People find him kind of an oddba!l." 

says his wife of 31 years, Bemyce Has- . 
san-Fletcher. 

But he is a principled kind of an odd
baD-someone the Republicans have 

- been holding up for years to i1lustrate 
how broad their party is, how open it is 
to authentic black voices. , 

And now the fight over affirmative 
action is testing whether Art Fletcher 
is really smnebody in the Republican 
Party or just a character operating on 
themar~ 

· Two Views
I "They don't respect him the way 


! they should respect him," says Bemyce 

Fletcher of the party elders. For aD the 


I credibility he bas brought to the GOP 

j as an African American, she continues. 


you would think that on .the, subject of, 

affirmative action-Ius lJ'J'tIt'-he 


, would be invited into the strategy ses

i sions, made a player. "That would be 


, , showing respect," she says. "fhis man 
! is not asking for something be didn't 
I earn. They know his history..... . " ..... 
· Apparently, many don't. 
i 'In February, FIetcher sent a 15
i page "open letter" to every Republican 

member of Congress. making a case 
for affirmative ac.tion and inviting a re
sponse. For months, be got no reply. 

"His advice bas not been heeded be
cause the politics of the Republican 
Party is that they are playing the race 
card,and because Fletcher doesn't be
lieve in playing the race card he is oot 
of fl"j('tC," says Mary Frances Berry, 
chairwoman of the Civil Rights C0m
mission. 

Conservative GOP strategist William 
KristoI disagrees. "What's wrong with 
tim issue is it bas been aImoot poIiticaI!y 
inc.om!ct to even question racial set ' 
asides and preferences," he says. " 

And what of FIetcher's contention 
that scuttling affirmative action will 
further tarnish the party's image 

· among minorities and set race reJa.. 
, lions back 100 years? 

"I'm sure be's saying what be be- . 
lieves" KristoI adds, "but I think he's . 
·wrong ,.• inteDectuaDy and political1y. 
as welL" 

http:black;agitat.or
http:montb.lt


Path to 'Disaster' 
Back at the Charmel hID, Fletcher 

has finished his breakfast and grabs a . 
briefcase full of dusty reference books 
with underlined passages and old cen
sus figures that helped him argue for 
affirmative action inside the Nixon ad
ministration. 

"The point is I had to make the case 
in the White House with hard, cold cia- , 

'ta," explains Fletcher. "Otherwise, I 
couldn't have done it" ' 

You quickly realize, as Fletcher .1 

shuffles through his material, that he is 
from another era. His sideburnS are ' 
long. his sweat suit is a 1970s model, 
his Yukon Jack hat is not Cocked in the i 
hip way. 

Like a wise grandfather eager to 

share history's lessons, Fletcher pass

es up the easy quote. preferring to 

build drama with the long. winding 

tale. He worries that some younger 

blacks are so brimming with rage they 

'Want to fight the affirmative action war 

on the strength of emotion. 


In fact, during his "teach-ins," which ' 
are replete with charts, brochures, 
even a video, he instructs students em
phatiCally: "If you can't explain affirma
tive action, stay the beD off television." I 

, Contrary to popular sentiment, he ! 
counsels, affirmative action is not a cjv.. I 
iI rights issue at aD-or even one of s0
cial policy. He thinks that there is a 
fundamental misunderstanding of what 
should be the purpose. "It's based on 
sound economic law and procurement 
principles," says Fletcher. "When you 
hire a person, you're purchasing their 
skills and their impact to help you
make a profit.. 

His argUments to Nixon, he recaIJs, 

were not that blacks sbouId be c:om

pensated for past discrimination but 
that they "ought to have a piece of to
morrow's future... 

Fletcher often argues the merits of 
affirmative action differently from 0th
er leaders, speaking of breaching c0n
tracts and measuring discrimination 
with "scientifically constructed stud
ies." ' 

"Most black champions of affirma.. 
tive action are talking about social eq

, . Wty," be says. "I'm talking about it as a 
method of getting economic equity." 

Fletcher's bona fides on the subject 
date to 1969 when he signed an admin
istrative order known as the Revised 
Philadelphia Plan-labeled such be
cause an earlier version was voluntary 
and deemed legally unenforceable. 
This maiden Nixon voyage into en-' 
forceable affirmative action targeted 
Philadelphia's skilled construction 
trades, which had a track recnrd of de
nying opportunities to minorities. The 
plan required firms competing for fed
eral contracts to commit to numerical 
hiring targets devised by the Labor' 
Department 

'As Fletcher explains it today, c0n
tractors were simply asked to adhere 
to a new bid specification-that minor
ities would log a flexible range of hours ' 

; on projects. "this is aD traditional busj. 
; 	ness practice," he says. "We didn't ask ' 

them to do a damn thing that they 
weren't doing aH along, just to include 
minorities." (Initially, women as a 
group were not covered under the Nix
on ptan.) 

'In 1970, Nixon's Labor Department 
extended the Philadelphia Plan to po 
emment contractors nationwide. And 
though these early initiatives have 
been chaDenged in court and on thepo-. 
Jitical playing field for a quarter~tu
ry, they have pretty much remained in
tact. 	 ' 

Until now. 
Yesterday's Supreme Court decision 


'was the 'latest in a series of setbacks 

that have come, from the judicial 


, branch. ("Disaster," Fletcher called the 

ruling. "It sets a tone for the nation. To 

those who opposed or frustrated affir

mative action efforts to begin with, 

they now have a license to be more 

vengefuJ and vindictive than before.") 


Politicians have followed a similar 

course of undermining affirmative ae


, tion, with Sena~.~~rjty~der Rob
, ert Dole taking a 'lead position by 

promising an overhaul of aD programs. 
Fletcher has seen a number of his 

coUeagues who ardently defended affir
mative action in the Nixon years aban
don him. Among them are former la
bor secretary George P. Shultz, now a 

i' fellow at Stanford University's Hoover 
Institution, and labor solicitor lau
rence H. Silberman, now a federal 
judge in the District who 6rst disclosed 

;' his uneasiness with the Nixon era poli
cies in a 1977 opinion piece in the WaH 
Street Journal 

..Although I expressed a different 
view ultimately," Silberman says today, 
"I never had anything but respect for 
Art's sincerity." ..,' 

'It's a Great Time' 
It is sometimes difficult to challenge 

an elder who has put in his years and 
earned his stripes. But that is exactly , 
what radio talk show host Armstrong , 

, Williams did to Fletcher hack in March " 
,at a highly charged town haD meeting, . 

" broadcast nationally from Howard Uni
. versity's law school " ,', .• 

Williams, a 'feUow Republicari whO' 
opposes raciaDy hased preference pro-' 
grams, was trying to explain to otbei' 
pane5sts and a skeptical audience that 

, he had access to Dole and that the sen
ator had promised to convene a series 

• of meetings before any decisions 00 af
•. firmative action were made. ' 

.- . 
This prompted Fletcher to remind 

Williams that he has known Dole si"lCe 
• 1952 and that the senator had not 

even given him the courtesy of a reply. 
i "The least Bob could do was pick up 
, the phone and say, 'Art, come talk to 

me. Since you are the ,father of this 
thing, come talk to me.' " 

"It's obvious that you and J have a 
different kind of relationship with the 
senator," Williams replied, drawing 
boos and hisses from many students 
who thought the 35-year-old c0nserva
tive had shown disrespect to Fletcher. 

Though Williams later called to apol
ogize, he believes Fletcher is effective
ly standing in place, unable to fathom 
revisions of affirmative action "because 
that's his haby." 

"Fletcher's a good man," says Wil
liams. "He's done weD. But we can't 
stay there. The world has changed 
since 1970." 

Indeed it has, for these are some of 
Art Fletcher's best days. Long viewed, 
by his own admission, as a second-tier 
leader on civil rights issues, he is now 
in great demand. He has received 138 
invitations to speak on college campus
es, and he finally got a response from 
Dole to his Jetter. " 

"Although we may have to agree to 
disagree on some points," Dole wrote, 
"I value,Your advice and I respect your 
longstanding commitment to equal op
portuni!;f." 

"It's a great time," Fletcher says, 
"particularly to be 70 years old and to 
have undergone two triple bypasses, 
with no book on the shelves and no 

, • whole Jot of press notoriety, and then 
for the kids to look up and say, 'You 

.mean, the original source [of affinr.a
tive action] is still alive?' For a great
grandfather, it doesn't get much better 
than this, son." , 



Disability Benelit. 

JUSTICES PERMIT DISABILITY CUTOFF 
FOR CHANGE IN WAGE-EARNING CAPACITY 

By a vote of 8-1, the U.S. Supreme Court has 
ruled that the phrase "change in conditions" under 
tbe Longshore and Harbor Workers Compensation 
Act refers to factors other than the employee's 
physical health, so that the .Iaw ~nvisions cha~ges to 
compensation based on shifts In wage-earntng 'Ca
pacity. The ruling opened the prospect that be~efits 
will be cut off for a longshoreman who, despite a 
disability, acquired new skills as a crane operator 
and earned three times his former wage (Metro
politan Stevedore Co. v. Rambo, US SupCt, No. 
94-820,6/12/95). . ' 

The court said that the act does not requIre that 
a cutoff or modification of benefits be supported by 
both a change in wage-earning capacity and a 
change in an employee's physical co~dition. . 

Disability is in essence an economIC, not a medi
cal concept, said Justice Anthony M. Kennedy .. He 
found that the fundamental purpose of the act IS to 
compensate employees for injuries resulting in loss 
of wage-earning capacity. But that wher~ that ca
pacity has been reduced, restored, or Improved, 
modifications are permitted. 

John Rambo injured his back and leg in 1980 
while working for Metropolitan Stevedore Co. The 
parties stipulated to a nearly one-fourth permanent 
partial disability, and a Department of Labo.r a~
ministrative law judge found a $120 decrease In hiS , 
weekly wage of $534. Rambo received an award of -
two-thirds that loss, or some $80 per week. : 

Finding that Rambo's disability was only partly 
due to the job, the employer's period of liability wty 

set at 104 weeks. After the award, RambO attended 
classes to learn how to operate a crarle. In the 
meantime, he worked as a heavy lift truc~ operator. 
His physical condition remained the ~ame, but 
between 1985 to 1990, his average weekly wages 
ranged from $],300 to $1,700 per week. \ 

Metropolitan Stevedore sought to modify the 
award, claiming that there had been a change in 
conditions so that Rambo was no longeri disabled 
under the act. Discounting wage increases relating 
to inflation, an administrative law judge held that 
Rambo no longer has a wage-earning cap~city loss, 
and cut off his payments. The benefits revi~w board 
agreed that the term "change in conditions" in
cludes change in wage-earning capacity, ak well as 
change in physical condition. Rejecting ~ stance 
taken by the U.S. Court of Appeals for th~ Fourth 
Circuit, the Ninth Circuit held that the actl,permits 
modification of an award only where there has been 
a change in the claimant's physical conditi~>n. 

Kennedy acknowledged that the cutoff in bene
fits appears to run counter to some 50 years of 
court pronouncements, but warned that i'breath 
spent repeating dicta does nonnfuse it with life," 
He further rejected the argument that this\change 
in statutory interpretation will flood the courts with 
litigation. Such arguments are best direhed to 
Congress or to the Labor Department, the court 
said. I 

Justice John Paul Stevens cast the sole vote 
against remand. He warnect that except for the 
1985 holding of the Fourth Ctrcuit, the restllt that 
his colleagues have adopted runs counter \ to 60 
years of otherwise consistent precedent. Be ob
sen'ed that courts have . refused to find a cha!nge in 
conditions even where the employee was impr)soned 
for life, or where the employee was committed to an 
insane asylum. 
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Sex Djscrimination 

FEDERAL JUDGE APPROVES $940,000 AGREEMENT 
SETTLING SEX BIAS ALLEGATIONS AGAINST CIA 

A federal judge June 9 approved a settlement. 
in which the Central Intelligence Agency agreed. 
to pay $940,000 in back pay and salary increases I 

to female employees who alleged classwide dis- : 
crimina tion against female officers and trainees. 
(Conway v. Srudeman. DC EVa, No. 95-426-A, i 

6/9/95). 
Following a hearing on the fairness of the settle

ment, Judge Albert V. Bryan of the U.S. District 
Court for the Eastern District of Virginia approved 
the tentative settlement reached by the parties in 
March (65 DLR A-3, 4/5/95). The agreement 
provides for 25 retroactive promotions, 24. career
enhancing and stretch assignments, and 15 trans
fers back into case officer status for female i 

employees at the agency. 
The CIA admitted no wrongdoing in settling the 

sex bias suit. "We will implement fully the terms of 
the court-approved agreement, but I believe that 
additional measures are called for," CIA Director 
John M. Deutch said in a June 9 statement. 

As part of the settlement, the CIA agreed to 
adopt policy changes that will ensure gender equity 
in future employment practices, including revised 
management training, increased feedback to female 

employees, and monitoring of (uture--promotlOn 
.rates. 

Nine female CIA employees alleged in their 
complaint that they encountered discrimination 
while they were certified as, or were training to 
become, basic category officers with the agency 
from Jan. 20, 1986 through May 1, 1994. The class 
of employees. entitled to relief includes approxi
mately 400 woinen, according to Michelle Fish
burne of Steptoe & Johnson in Washington, D.C., 
one of the plaintiffs' attorneys .. 

Court Overrides Objections 

Some class members had objected to the settle
ment because they believed it provided inadequate 
relief, said Fishburne. According to Fishburne, 
Judge Bryan said that in these types of cases 
plaintiffs can be disappointed with the amount of 
the settlement, but that he found this settlement 
fair and reasonable. 

Class members and attorneys for the class will 
monitor the CIA's compliance with the settlement for 
~our years,. and the agency will provide data regard
Ing promotIons on an annual basis, Fishburne said. 

"All agency officers will be held accountable for 
their act,io?s" in achieving a bias-free workplace, 
Deutch saId. The CIA director has established a 
Human Resource Oversight Council to be chaired 
by Nora Slatkin, the CIA's executive director. The 
council w~1I be responsible fOJ implementing mea
sures deSIgned to ensure that each individual is 
considered according to his or her capabilities and 
accomplishments. 

Joseph M. Sellers of the Washington Lawyers' 
Committee for Civil Rights and Urban Affairs in 
Washington also represented the plaintiffs. 

Elizabeth R. Rindskopt, CIA general counsel, 
and Mary E. Goetten of the Justice Department 
represented the CIA. 

DOL. WOMEN'S BUREAU JlLAN HEARING ON FMLA 

The Commission on Family and Medical Leave and 
the Labor Department's Women's Bureau have sched
uled a June 26 hearing in San Francisco on experiences 
involving family and temporary medical leave policies. 

Th7 ~ommission is conducting a comprehensive study 
of eXisting and proposed mandatory and voluntary poli
cies relating to family and temporary medical leave. 
including policies not covered under the Family and 
Medical Leave Act. . 

Interested persons may submit information or views 
, on employer or employee experiences with family and 
i temporary medical leave policies prior to or at the 

hearing. The hearing will be open to the public. 
For more information contact Susan King. executive 

director, Commission on Family and Medical Leave. 
U.S. Department of Labor. telephone (202) 219-4526. 
Ext. 102. 
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Discrimination 

SUPREME COURT REFUSES TO REVIEW WHETHER 
JURY AMENDMENT APPLIES TO BIAS COMPLAINT 

The Supreme Court has declined to review 
whether the' 1991 Civil Rights Act's provisions 
permitting jury trial and compensatory damages in 
suits against the federal government apply to a case 
filed after the effective date' of the act but relating 
to conduct that took place prior to that date 
(Ventre v. Johnson, US SupCt, No. 94-1420, 
6/12/95). . ; 

The incidents that gave rise to the claim of sex 
discrimination began in 1988 when a new supervi
sor-William Albee-was assigned to oversee the 
work of plaintiff Virginia Ventre. 

Ventre had worked in a career training program 
with the General Services Administration. She re
ceived a certificate of achievement in March 1988. 
but on her Feb. 14, 1988. anniversary date, Albee' 

. refused to promote her: He. cited office policy 
requiring another year of experience. 

Nonetheless, in the following year, the boss again 
failed to promote her. Albee gave reasons relating 
to poor job performance and knowledge. Ventre 
filed her complaint of sex discrimination on June 
19, 1989. She later filed suit in the U.S. District 
Court for the District of Columbia on March 23, 
1992. The suit was filed within the 90-day period 
permitted under the 1991 act, which went into 
effect Nov. 21, 1991. . ' . 

The General Ser:vices Administration sought to 
transfer the litigation to federal court in ,Alexan
dria, Va:The court granted the transfer of venue, 

and the Alexandria court ruled in the government's 
favor on all claims. 

In October 1994, the U.S. Court of Appeals for 
the Fourth Circuit held that it lacked jurisdiction to 
decide after final judgment whether or, not the 
change of venue was an abuse of discretion. The 
court took the view that it lacked jurisdiction to 
review a transfer order entered by a district court in 
another circuit. It also affirmed the trial judge's 
dropping the plaintiff's demands for compensatory 
damages and a jury trial. 

According to th(l Fourth Circuit, the 1991 act 
does not apply to ca~es arising before its enactment. 

In her petition tor review, Ventre again chal
lenged the venue transfer order. and the holding on 
the Civil Rights Ac'i retroactivity. . 

(Suminaries of chses denied review on June 12 
appear in Section E.) . 
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Government Operation. 

QINTON SAYS REVIEW OF EXISTING RULES 

NETS 20% ELIMINATION, 35% REINVENTION 


President Clinton June 12 said a recent page-by
, page review conducted by agencies of existing fed

eral rules resulted in proposals to eliminate 20 
percent and modify 35 percent of the 140,OOo.page 
Code of Federal Regulations. . 

The comprehensive regulatory inventory, ordered 
by Clinton Feb. 21, is part of a collection of 
initiatives undertaken by the White House to im
prove government performance. reduce costs and .. 
burdens to businesses. elevate compliance assist
ance over punishment. and cut federal paperwork 
requirements (l03 DLR A-12. 5/30/95).. 

The president said the White House would pro
vide more details of the results of the page-by-page 

review, as well as otherregu'latory initiatives. after 
June 15, when agencies must send summary reports 
of all their efforts to the·Oval Office. 

The president elected to highlight the results or 
the government-wide housecleaning in terms or 
quantity of pages. announcing that agencies have 
identified more than 16.000 pages of rules in the 
CFR they will eliminate and 31.000 additional 
pages they will seek to modify either through ad. 
ministrative or legislative means. . 

Agencies had until June I to make their recom
mendations to Clinton. The president did not iden
tify the total number of specific regulations to be 
cut or changed. nor did he estimate a level of 
savings to the government, the public. or businesses 
as a result of the effort . 

. "We're committed to making the regulatory bur
den lighter, literally lighter. specifically 39 pounds 
lighter," the president said in a speech to the White 
House Conference on Small Business meeting at 
the Washington Hilton Hotel. As aides brought out 
16,000 pages of government rules on the stage with 
the president, Clinton noted they would stretch five 
miles if put end-to-end. 

The. regulations to be eliminated included 50 
percent of the Small Business Administration's 
rules.. 40 percent of (he Education Department's 
requirements, and 25 percent of· "the reporting 
burde~" of the Environmental Protection Agency. 
accordmg to the president. . 

, Agencies identified existing regulations for elimi
nation if they were obsolete. unnecessary, or if their; 
goals could be accomplished by other means. 

Clinton offered two examples he said were rel
evant to his experience. The government would . 
eliminate the regulation that speCifies how to test 
grits (a product of ground white corn). the presi
dent said to much laughter as he read from the 
excruciatingly detailed. rule. And it would jettison 
the 2,70o.word regulation on french fries, he said. 
"Now, I have to tell you, there is some real sacri
fice. in this, though." . 

Agencies already have begun the formal process 
of weeding out the underbrush of rules and require
ments they consider useless. which. ironically. must 
be accomplished through notice-and-comment rule
making. Those that must be eliminated or modified 
with help from new legislation will have to win 
backing on Capitol Hill. 
, Some general examples of legislative recommen

dations to be made in reports after June 15 include 
changes to a Transportation Department rule that 
employers require drug testing befare hiring work
ers; changes to export control requirements at the 

Commerce Department; and modifications to the 
Resource Conservation and Recovery Act suggest
ed by the Environmental Protection Agency. ac
cording to Sally Katzen. administrator of the 
Office of Information and Regulatory Affairs at 
the Office of Management and Budget. 

The president's instructions to prune existing 
regulations applied primarily to the departments of 
Agriculture. Commerce. Defense. Education. Ener
gy. Health and Human Services. Housing and Ur
ban Development! Interior. Justice. Labor, State. 
Transportation. ·t'reasury, Veterans. Administra
tion. EPA, and SI;A. 

Others that submitted reports, many voluntarily, 
included that AJ:chitectural and Transportation 
Barriers Complian'ce Board. the Consumer Product 
Safety Commission, the Federal Housing Finance 
Board, the Federal Maritime Commission, the Of· 
fice of National Drug Control Policy. the Nuclear 
Regulatory Commission, the Pension Benefit Guar
anty Corporation, and the Social Security Adminis
tration, according to the White House. 

The post-June 15 documents to be released by 
the administration also are expected to include 

.suggestions of proposed rules that could be written 
through negotiated, or consensual negotiations. 

One administration official said some agencies 
suggested "hundreds" of candidates, for which ~hey 
have neither the immediate manpower or resources. 
Agencies also were instructed by Clinton to change 
their performance measures to reward employees 
for compliance and results instead of process and 
punishment, and to come up with plans to modify 
regulatory penalties for small businesses to allow 
waivers of fines if the money can be put toward 
complying with rules. 

The president also told agencies to demonstrate 
how they will cut by one-half the frequency of 
regularly ~cheduled reports required by federal rule 
or policy from the public to the government, if 
allowable under the law. 
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Minority Set-Asides 

Under GOP Assault 

Before Court Ruling 

Rep. Meyers already at work to 

End a small-busi"ess preference 

Like o"e struck dow" yesterday 


I- E~en befo~e'~h~ ~uprem~ C~urt' , 
yesterday made it harder for federal , 
agencies to set aside, contracts for' 
minority businesses, the chairwoman 
,of the House Small, ' 

, Business Committee was 
crafting legisiation to 
end a program that 
gcants more than $4 bil
lion annually in such 
contracts. "" 

Jan Meyers, R-Kan:, 
, says she wants to kill a ".'liMtdili"i1 
"clumsy and old" section, of the Small 
,Business Act that sets aside federal 
'contracts for disadvantaged and 
minority business ,owners. Under Sec
,tion 8(a), racial minorities are pre~ -:: 
sumed to be socially disadvantaged 
and therefore more IikelYJo receive 
contracts than whites. ' ~ " 

"It's never operated as we intended 
it to, to assist, minority programs to start 
up and then gradually wean them off 
it,"Meyers said. ' , ' ' 

Meyers said she had planned to , 
eliminate the program, probably as part 
of the Small Business Administration 
authorization bill, before afflrmative 
action became'a hot topic this ,year. 

The Supreme Court ruling yesterday, 
which effectively raises the standard' 
under which minority businesses can ' 
qualify for set-asides, did not involve 
the 8(a) program directly. But the fed
eral program that was involved - one 
that helps minority-owried businesses 
win road construction contracts 
makes some use of the 8(a) grants. '"", 

House RepubliCan leaders are now 
crafting broad legislation to end minority 
preferences and set-asides across the 
country. But a raft of narrow bills such 
as Meyers' could alsO subject affirmative 
action to a slower, more gradual death. 

One effort (HR 1716), by Rep. Wally 
Herger, R-CaIif., would prohibit the For
est Service from hiring workers based, on 
race, gender, or ethnic background. 

And Harris Fawell, R-IIl, , chair of the 
Economic and Educational Opportuni
ties Subcommittee on Employer
Employee RelationS, will hold a hearing 
next week to discuss the possible over
,haul or elimination of the Offlce of 
Federal Contract Compliance Program, 

i 

which enforces federal affirmative 
action programs. 

Come Into the aoaluoom So I Can 
Show You My (Digital) Etchings 

The hottest book in the Capitol 
these days isn't by House Speaker 
Newt Gingrich, and it's not published 
by Rupert Murdoch. 

Instead, it's a collection of racy com
., puterized photographs and other sug

gestive material that Sen. Jim Exon, D
Neb., took from the Internet computer 
networks. Exon compiled his "blue 

, book" to bolster his arguments for the 
"communications decency" section he ' 
wrote for the bill (S 652) to promote 
competition and deregulation in 
telecommunications. ' 

No fan of the range of adult mater
ial that flows with few restrictions 
over the Internet, Exon has told his 
colleagues that he will open the 
pages "to any who want to see' how ' 

, bad this is.· He also read from the 
floor an excerpt from a list in the 
book: "Multimedia erotica; erotica 
fetish; nud~ celebrities .... Here is a 
good one: erotica cartoons.'" ' 
",Exon's provisions would bar the 

, transmission of obscene material to 
anyone over telecommunications net

, works, or the transmission of inde- ' 
cent material to minors. It has drawn 
protests from the Justice Department, 

"computer users, civil libertarians and 
even conservative Christian groups. ' 

Air Force General Fires Into An 
Attack on D8fense Centrist Spratt 

Merribers who try to hold the ' 
nuanced middle ground on hotly politi
cized issues am expect to get caught in 
the cross-ftre, And as the House today 
begins debating the annual Pentagon 

.authorization bill (HR 1530), such a fusil
. ladeis enveloping John Spratt, D-S.C. 
. Spratt's centrist views on anti-missile 

defense offend both liberal Democrats, 
who are skeptical of erecting a missile 
defense of U.S. territory, and conservative 
Republicans, who want more extensive 
defenses than allowed by the 1972 U.S
. Soviet anti-ballistic missile (ABM) treaty. 

Senior Republicans on the National 
Security Committee insist vehemently 
that the defense bill does not man
date abrogation of the treaty. But 
Spratt contends that it includes sev
eral provisions that gratuitously tele
graph a U.S. intention to scrap the 
pact. He argues that the U.S. should 
negotiate clarifications of the treaty 
with Russia to permit more robust .' '. , 
defenses. So he will offer'an amend

ment, probably tomorrow, that would 
explicitly bring the bill's provisions 
into conformity with the trbty. 

Yesterday, Spratt complkined that 
conservative critics were bpmbarding 
him with bogus ammunition: A home
district television station clrried an ad 
last week, sponsored by a pro-missile 
coalition run by Frank Gaffney, which 
criticized Spratt's position pn missile 
defense and featured a bri~f appear
ance by retired Air Force Gen. Chuck 
Horner, commander of thel 1991 air 

. war against Iraq. I . 
In the spot, Horner warned that the 

country was undefended abinst missile 
attack and urged them to "send a mes
sage to Washington." I 

On Friday, however, Horner said he 
never intended to imply cri~icism of 
Spratt. The general said he did not 
know, when his comments iWere taped, 
that they would be used ag~inst the 
congressman. Horner, who once com

',I
manded the 9th Air Force headquar
tered at Shaw Air Force Basb in Spratt's 
district, said he could attest [that Spratt 
"is, in fact, leading the charge in an 
informed, credible and effeCtive man
ner to protect our nation." , 

Quick Insights; , 
• Qua"tity and quaUty I .,' 

Lawmakers employed the uSual . 
props, charts and argum~nts on the 
'opening day of congres~ional testi-' 
mony before the Base Closure and. 

,Realignment Commissiort Monday. 
.Then there were the fol~ from Cali
fornia~ An estimated lsd,oOO letters 
from employees at McClell~n Air Force 
Base and residents of the ~urrounding 
area arrived in 20 boxes wheeled in on 
a cart that usually hauls Cbngressional 
Record delivei'ies. They we're the prod
uct of an elei:;tronic plea bna World
wide Web page. And th~re was. the 
guy from GU'lm. Del. Ropert Under" 
wood pleade(\ that he should have as 
much time af; Kato Kaeliq's "15 min
utes of fame" to champion a Navy 
repair depot on his Paci~ic territory . 
Commission Chairman Alan Dixon 
gave Underwood less time to testify 
than O.J. Simpson's housemate spent 
in court, but Dixon added, "Fortu
nately for the people ofl Guam, we 

~ 	 find you more believable in what 
you're telling us." 

- by Karen Foerstei and Sieve 
'Langdon, with Pat .Towell, Jon Healey 
and Donna Cassata; 
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YESTERDAY'·· '", ". 

Representatives from the Defense 
Department and the four. military ser
,vices are slated to testify tomorrOw. The 
commission begins voting on the final 
list on June 22. 

LAW/JUDICIARY 
COURT MOVES TO RESTRICT FEDERAL 
¥FIRMATIVE ACTION PROGRAMS 
'k. The Supreme Court yesterday 
adopted tough new rules for federal 
affirmative action programs, ruling 5-4 
that Congress is limited by the same 
"strict scrutiny" standard as the states in 
offering special help to minorities. 

"Federal racial claSSifications, like 
those of a state, must serve a com
pelling governmental interest and must 
be narrowly tailored to further that 
interest," Justice Sandra Day O'Connor 
wrote for the majority. 

The court did not overturn a federal 
program that offered special help to 
small businesses owned by racial and 
ethnic minorities. Instead, it sent 
Adarand Construction v.' Pena back to 
the 10th U.S. Circuit Court of Appeals for 
further study. The Colorado dispute cen
tered on a program for awarding federal 
highway contracts. 

And the court rejected the urgings of 
some that it outlaw all affirmative action 
as unconstitutional "reverse discrimina
tion" against whites. 

On Capitol Hill, affirmative action 
critics applauded the decision, while 
allies of such programs tried to play 

It't down the significance of the ruling. 
g: Majority Leader Bob Dole, Kan., said. 

the decision "JS' one more reason for the 
M federal government to get out of the 
~ race-preference business.", 
~ Saying he was not dismayed at the rul
?i ing, however, Rep. Kweisi Mfume, D-Md., 
~ a former, chairman of the Congressional 
~ Black Caucus, said the decision correctly 
I- suggests "that racism is real and that gov

ernment has a role in eradicating it." 
The ruling appears to reverse a 

1980 decision in which the court had 
used a more lenient standard of review 
in judging congressional attempts at 
affirmative action, as well as a 1990 
decision that had allowed federal offi
cials to favor minorities in awarding 
broadcast licenses. 

The ruling could jeopardize pro
grams under which federal agencies· 

~IIJ award more than $10 billion a year in 
01 contracts to minority-owned firms to 
U comply with congressional affirmative 

8 
action orders. The Clinton' administra
tion lawyers had defended the affirma
tive action plan at issue. 

POLITICS 
PANEL PONDERS NORTH CAROLINA 
ELECTION CHALLENGE 

, A contested election task force of the 
House Oversight Committee is expected 
to vote sometime in the next few weeks 
on what to do next about a challenge to 
the 1994 election of Rep. Charlie Rose, D
N.C., according to a panel staff member. 

When the three-member task force 
reconvenes, it can either agree to dis
miss the challenge or deny the motion to 
dismiss and thus go forward with a com
plete investigation. 

Republican Robert C. Anderson, 
defeated by Rose in North Carolina's 7th 
District, has charged that there were 
voter irregularities in the November 1994 
election. 

At a field hearing last Friday in Lum
berton, N.C., Anderson's witnesses testi
fied, among other things, that an unusu
ally high Native American voter turnout' 
raised suspicions of fraud. But James 
Brazier, a professor at Pembroke State 
University, told the task force that that 
population's . high turnout could be 
explained by the candidacy of a Native 
American for sheriff. 

• Harman task force. Another con
tested election task force of the House 
Oversight Committee is slated to hold a 
field hearing on a challenge to Democra
tic Rep. Jane Harman, Calif., on June 26. 
That seat is being contested by Republi
can Susan Brooks. 

ECONOMIC AFFAIRS 
CLINTON PROMISES REGULATORY 
RELIEF FOR SMALL BUSINESSES 

President Clinton yesterday kicked off 
the White House Conference on Small 

Business by vowing to slash federal reg
ulations and unveiling a plan to make 
employee pension plans more appealing 
to small businesses. 

Clinton reminded small-business 
owners of the steps his administration 
has taken to make their businesses prof
itable, and he promised 'more of the 
same. 

"We know that small business is the 
engine that will drive us into the 21st 
century," Clinton said. "You employ 
most of the people, create more than 
half of what we produce and sell and 
create most ofthe new jobs." 

A handful of lawmakers, including 
the leaders of the House and Senate 
Small Business committees, also 

, pledged their support for small busi
nesses. 

"We created this White House con
ference because we wanted to hear 
your voices, we needed to hear your 
vOices,» said New York Rep. John J. 
LaFalce, the top Democrat on the 
House committee. 

Clinton said his administration 
already has· cut 16,000 pages, or 39 
pounds worth, of regulations from the 
government books. 

The president said he would seek to 
"reform the laws and regulations gov
erning pension plans" so that plans 
would be offered by more than the 15 
percent of small businesses that now 
provide them to their workers. 

Clinton's proposal would ex.~mpt 
companies with 100 or fewer employees 
from anti-discrimination rules if they 
guarantee employees a certain contribu
tion to an Individual Retirement 
Account-based plan. • 

Blacks in the 104th Congress 

'Senate (1) 

illinois: Carol Moseley-Braun, D 

House (39) 
Alabama: Earl F. Hilliard, D 
California: Ronald V. Dellums, D; 

Julian C. Dixon, 0; Walter R. Tucker, 
III D; Maxine Waters, D 

Connecticut: Gary A. Franks, R 
District of Columbia: Eleanor Holmes 

Norton, D (delegate) 
Florida: Corrine Brown, D; Carrie P. 

Meek, D; Alcee L. Hastings, D 
Georgia: Sanford O. Bishop, D; John 

Lewis, D; Cynthia A. McKinney, D 
illinois: Cardiss Collins, D; Bobby L. 

Rush, D; Mel Reynolds, 0 
Louisiana: Cleo Fields, 0; William J. 

Jefferson, '0 

Maryland: Kweisi Mfume, D; Albert R. 
. Wynn, D 
Michigan: Barbara-Rose Collins, 0; 

John Conyers Jr., D 
Mississippi: Bennie Thompson, D 
Missouri: William L. Clay, D 
New Jersey: Donald M. Payne, 0 
New York: Floyd H. Flake, D; Edolphus 

Towns, 0; Major R. Owens. D; 
Charles B. Rangel, D 

North Carolina: Eva Clayton, 0; 
Melvin Watt, D 

Ohio: Louis Stokes, D 
Oklahoma: J.C.Watts, R 
Pennsylvania: Chaka Fattah, D 
South Carolina: James E. Clyburn, D 
Tennessee: Harold E. Ford, D 
Texas: Eddie Bernice Johnson, 0; 

Sheila Jackson·Lee, D 
Virginia: Robert C. Scott, D 



I 
Calif,) of House Resources Committee will hold 

tee will hold hearings on safe drinking water ' 
Senate Environment and Public Works Commit

a joint hearing on legislation that ~ould revise~nateFutureMe~tings 
the federal oversight of Indian gruhlng opera-

Time TBA SI).406 Dirksen Bldg. dIIte TBA 
legislation. 

tions. I 
9:30am SD-G50 Dirksen Bldg. __ ZZ 

ENVIRONMENTAL CLEANUP AT Agenda: ' 
HANFORD NUCLEAR SITE S 487 - A bill to amend the Indian Ga.n\ing Regulatory ENDANGERED SPECIES 
Senate Energy and Natural Resources Commit Act, and for other PIllpOSeS· IREAUTHORIZATION 
tee (Chalnnan Murkowski, R-Alaska) will hold a Drinldng Water, Fisheries and Wildlife Sub
hearing on pending legislation. committee (Chalnnan Kempthorne, R·ldaho) of BIA REORGANIZATION

9:30am SD-366 Dirksen Bldg ...... 'IS Senate Environment and Public Works Commit Senate Indian Affairs Committee (Chalnnan
I Agenda: tee will hold hearings on the successes, failures McCain, R-Ariz.) will hold a hearing on legislaI S 871 - A bill to provide for the management and dis

and possible changes to the Endangered Species tion that would revise operations at the Bureauposition of the Hanford Reservation, to provideI Act of 1973. of Indian Affairs. I 
reservation, and for other pwposes. 
for envirorunental management activities at the 

Time TBA SI).406 Dirksen Bldg. (IUNE 9:3Om SR-485 RusseU Bldg ....... 28 

Age~ I . DATESTBA,)

j S 814 - A bill to provide for the reorganization of the 
OIL PRODUCTION IN ALASKA Bureau of Indian Affairs, and for other plllpOSeS. 
Senate Energy and Natural Resources Commit

tee (Chalnnan Murkowski, R-Alaska) will hold a 

hearing on existing oil production at Prudhoe 
 TRIBAL RECOGNITION I' 
Bay and opportunities for new production on Senate Indian Affairs Committee (Chairman 
the coastal plain of ArctIc Alaska McCain, R·Ariz.) will hold a hearing\:m a bill that 

9:30am SD-366 Dirksen Bldg. '-20 
AARP'S TAX STATUS • 

would revise the procedures used by tribes to 
(Chairman Simpson, Wyo.) of Senate Finance 
Social Security and Family Policy Subcommittee 

see!: federal recognition. I 
Committee will hold a series of hearings on the 9:30am SR-485 RusseU Bldg, ""'113 

DOWNSIZING THE ENERGY Note: This hearing was originally scheduled for May tax status of the American Association of Re
23. 'DEPARTMENT tired Persons. 

Senate Energy and Natural Resources Commit lOam SD-215 Dirksen Bldg . ...... 13, 20 
tee (Chalnnan Murkowski, R-Alaska) will hold a Witnesses sdleduled.: 

hearing on the secretary of Energy's downsizing 
 June 13 

:proposal and to explore other changes to the ex
 Judiciary ~t.~~L~$.Natwar Ghandi - General Accounting Office; Paul 

, Hewitt - executive director, National Tax Payers 


9:30am SD-366 Dirksen Bldg ......2t 

isting structure of the agency. 

Union Foundation; Mancur Olsson - economics SUBCOMMITTEE ~UP: ¥ 
", 
 professor, University of Maryland; Roy Goldberg 
 IMMIGRATION CONTROL I 

- GalIan, Kharasch, Morse & GarfInkel Immigration Subcommittee (Chaimian Simp
Note: This hearing was originally scheduled for May 

. '-'UNIFORM MANAGEMENT OF son, R-Wyo.) of Senate Judiciary Cotruruttee will25, 
mark up pending legislation. . I 


Forests and Public Land Management Sub

LIVESTOCK GRAZING 

9am SD-226 Dirksen Bldg ....... M 

committee (Chalnnan Craig, R-ldaho) or Senate 
 Agenda: I 

Energy and Natural Resources Committee will 
 S 457 - A bill to amend the Immigration l!nd NationalForeign Relations !2a41 :....~~ ity Act to update references in the ~lassificationhold a hearing on pending legislation. 

of children for purposes of U.S. imlnigration 9:30am SD-366 Dirksen Bldg ...... ZZ SUPPORTING DEMOCRACY laws. 1
AgeDCla: S 269 - A bill to amend the Immigration and National·IN CUBA , .S 852 • A bill to provide for uniform management of . 

ity Act to increase control over inuhigration toSenate Foreign Relations Committee (Chairman livestock grazing on federnl Land, and for other the United States by increasing border patrol andHelms, R-N,C.) will hold a hearing on legislationpwposes. 
investigator personnel; improving the verificathat woule! strengthen sanctions against the Cas
tion system for employer sanctions; increasing 

tro government in Cuba and help that island na penalties for alien smuggling and for documentFUTURE OF PRESIDIO tion make the transition to democracy. fraud; refonning asylum, exclusion, 'and deporta
10:3Oam & 2pm SI).419 Dirksen Bldg, '-M

Parks, Historic Preservation and Recreation 
tion law and procedures; Instituting aLand borderSubcommittee (Chalnnan Campbell, R-Colo.) of Agenda: user fee; and to reduee use of welfare by aliens. 2Senate Energy and Natural Resources Commit S 381 - A bill to strengthen international sanctions m 

tee will hold a hearing on pending legislation. 
Note: This markup is a continuation ofthe June 8 

against the Castro government in Cuba, to de markup.
2pmSD-366 Dirksen Bldg ...... :It velop a plan to support a transition government ~ Agenda: leading to a democratically elected government 

S 594 - A bill to provide for the adminlstratlon ofeer
 Cin Cuba, and for other pwposes. MIUTIA MOVEMENT ZUtln Presidio properties at minimal cost to the . m

IN THE U.S. ...federnl taxpayer. 
Terrorism, Technology and Gove~ent in .!IJ 
formation Subcommittee (Chalnnan Specter, R -\D 

\DGovernmental Pal or Senate Judiciary Committee Win hold a Ul
I ENERGY NOMINATION 

hearing on the militia movement in the United,.i Senate Energy and Natural Resources Commit Affairs [~7Ii.~a~~~ ntee (Chalnnan Murkowski, R-Alaska) will hold a States. \9:30am 5-215 Hart Bldg....... 'IS
confirmation hearing on the nomination of FEDERAL PENSION Witnesses scl1eduled: ~ Charles WiIllam Burton to be a member of the SYSTEM Sen. Baucus, D-Mont.; Rep, Chenoweth, R.ldaho; Jim 
board of directors of the U.S. Enrichment Brown· deputy associate director, Bureau of Al·Post Office and Civil Service SubcommitteeJ Corporation. cohol, Tobacco and Firearms; John O'Neill, sec

Time TBA SD-366 Dirksen Bldg. dIIte TBA 
(Chairman Stevens, R-Alaska) of Senate Govern

tion chier, Federnl Bw-eau of Investiganoos; Col. 
Note: This hearing was originally scheduled for May 

mental Affairs Committee will hold a hearing on 
Fred MlIIs • superintendent, Mlssowi State High·proposals to revise the federal pension system.

10. way Patrol; Roy Vellbloom . Florida Department 
{
...., 2pm SDS42 Dirksen Bldg ....... " 
 of Law Enforcemen~ John DeCamp fDeCamp o 

Legal Services; Leroy Crenshaw - Springfield, 
Mass.; Mark Korenke - Augusta, Mlcb.; Robert E. 
Fletcher and John Trochtmann • Noli:on, Mont.; fnvlronment I :::Indian Affairs Norman Olson· Alanson, Mleb. o e.Public Works FZM ....,..~i'~~~:.;;; 

INDIAN GAMING 
lolnt H_rlng CRIME BILL ISSUES "'II o 

SAFE DRINKING WATER Senate Judiciary Committee (Chairman Hatch, 
,Drinking Water, Fisheries and Wildlife Sub

Senate Indian Affairs Committee'(Chairman 
R-Utah) will hold a hearing on issues 'related to 

committee{Chalnnan Kempthorne, R-ldaho) of 
McCain, R-Ariz.) and Native American and insu

the crime bill (S 3), focusing on federhl funding lar Affairs Subcommittee (Chalnnan Gallegiy, R· 13* New listin,g • Revis~d listing 

I 



HouseFutureMeetings 

t99S FARM BILL: 

FARMPOUCY 

FleldH_rt... 

Department Operations, Nutrition and Foreign 

Agriculture Subcommittee (Chainnan Emerson, 

R·Mo.) of House Agriculture Committee will 

hold a field hearing on federal farm policy from 

the perspective of farmers and ranchers. 


9am Convention Center, Pendleton, Ore ...... 
OM 

SUBCOMMI"1'TEE MARKUP: 

1995 FARM BILL 

General Farm Commodities Subcommittee 

(Chairman Barrett., R-Neb.) of House Agricul

ture Committee will mark up draft legislation 

that would reauthorize farm programs and sub

sidies for another five years. 


1r.3Oam 1302 Longworth Bldg ........ z:r, ::18, 29. 
10 

Approprla'Uons ~."it~ 
APPROPS FULL COMMITTEE MARKUP 
House Appropriations Committee (Chairman 
Livingston, R·La.) will mark up pending 
legislation. 

4pm room TBA ..... a 
Time and room TBA ..... '15. 'lSI, 22" 29. 10. 

lair1O.ft, 12 
Time and room TBA ..... :ao 

Agenda.: 

.Junela 

602 (b) allocations 

,HR - •• FY96 Military Coilstruction Appropriations 
.June 15 .. 
HR - • FY96 Legislative Branch Appropriations 
HR - • FY96 Foreign Operations Appropriations 
.Jnne19 
HR - - - FY96 Energy and Water Appropriations 
Jnne22 
HR - • - FY96 Agriculture Appropriations 
HR - - - FY96 Interior Appropriations 
.Jane 29 
HR - •• FY96 TreasurylPostal Service Appropria

tions 

.June 30 

HR - - - FY96 Transporation Appropriations 


..... JlIIt' 10 . 
/"HR - -FY96 Commerce, Justice, Sta1e Appropria

tions . 

"lIIt'l1 
HR - - FY96 VA·HUn Appropriations 
oJlIIt'12 
HR - - -.FY96 Defense Appropriations 
"'IIlyZO 
HR - - - FY96 LaborlHHS Appropriations 

SUBCOMMITTEE MARKUP: • 
FY96 AGRICULTURE APPROPS 
Agriculture, Rural Development, FDA and Re
lated Agencies Subcommittee (Chairman Skeen, 
R-N.M.) of House Appropriations Committee 
will mark up draft legislation that would appro
priate funds for programs under its jurisdiction 
for fiscal 1996. 

9:30am 2362-A Rayburn Bldg. '_14 

DISTRICT OF COLUMBIA 
FINANCIAL CONDITION 
District of Columbia Subcommittee (Chairman 
Walsh, R-N.Y.) of House Appropriations Com

* New lUting • 

mittee will hold a hearing on the financial condi
tion of the District of Columbia. 

lOam H-l44 Capitol Bldg. .... _ 
Note: This hearing was originally scheduled for June 

7. . 

MILITARY CONTINGENCY OPERATIONS 
National Security Subcommittee (Chairman 
Young, R-F1a..) of House Appropriations Com
mittee will hold a hearing on military contin
gency operations, focusing on Bosnia. 

lOam 2360 Rayburn Bldg. , __ 
Wibtesses &eheduled: 
William Perry - secretary of Defense; Gen. John 

Shallkashvili - chairman, Joint Chiefs of Staff; 
John Hamre - comptroUer general, Department 
of Defense 

SUBCOMMITTEE MARKUP: • 
FY96 INTERIOR APPROPRIATIONS 
Interior Subcommittee (Chairman Regula, R
Ohio) of House Appropriations CoITlmittee will 
mark up draft legislation that would appropriate 
funds for programs under its jurisdiction for (:s
eal 1996. 

lpm 8-308 Rayburn Bldg. J_ 15 
This markup was originally scheduled for June 13 

APPROPS SUBCOMMITTEE MARKUP: 
TRANSPORTATION 
Transportation Subcommittee (Chairman Wolf, 
R-Va) of House Appropriations Committee will 
mark up draft legislation that would appropriate 
funds for programs under the jurisdiction of the 
subcommittee for FY96. 

Time and ~oom TBA (TENTATIVE) June 21 

APPROPS.SUBCOMMITTEE MARKUP: 

TREASURYIPOSTAL SERVICE 

Treaswy, Postal Service and General Govern

ment Subcommittee (Chairman Lightfoot, R

Iowa) of House Appropriations Committee will 

mark up draft legislation that would appropriate 

funds for programs under the jurisdiction of the 

subcommittee for FY96. 


Time TBAH·l63 Capitol Bldg. June D 
(TENTATIVE' 

APPROPS .SUBCOMMITTEE MARKUP; 

VA-HUD 

Veterans Affairs, Housing and Urban Develop

ment and Independent Agencies Subcommittee 

(Chairman Lewis, R-CaIif.) of House Appropria

tions Committee will mark up draft legislation 

that would appropriate funds for programs un

der the Jurisdiction of the subcommittee for 

FY96. ' 


Time and room TBA (TENTATIVE) June D 

APPROPS :SUBCOMMITTEE ~KUP:. J 
COMMERCE. JUSTICE. STATE "I
Commerce, Justice, State and Judiciary Sub
committee (Chainnan Rogers, R-Ky.) of House 
Appropriations Committee will mark up draft 
legislation for fiscal 1996 appropriations for pro
grams under its jurisdiction. 

Time TBAH-309 Capitol Bldg ........ 'ZI 


SUBCOMMITTEE MARKUP: 
FY96 DEFENSE APPROPS 
National Security Subcommittee (Chairman 
Young, R-F1a..) of House Appropriations Com
mittee will mark up draft legislation that would 

appropriate funds for programs under its 
jurisdiction. 

Time TBA H-l40 Capitol Bldg .....z:r,..29. 
10 ' 

APPROPS SUBCOMMITTEE MARKUP; , 

LABOR.HHS 

Labor, Health and Human Services, and Educa

tion Subcommittee (Chairman Porter, R-lli.) of 

House Appropriations Committee will mark up 

draft legislation to make appropriations for pro

grams under its Jurisdiction. 


Time TBA 235S Rayburn Bldg . ....., 10 

Banking aFinancial 

Services lDS1IIlS.tr____*__ 

BANKING REGULATORY REVISIONS 
Financiallnstitutions and Consumer Credit Sub
committee (Chairman Roukema, R-N.J.) of 
House Banking and Financial Services Commit
tee will mark up legislation that would revise 
federal regulation of depository institutions. 

lOam 2128 Rayburn Bldg.· ..... _, tS 

Agenda: 

HR 1362 - A bill to reduce paperwork and additional 


regulatory burdens for depository institutions. 


DC HOUSING PROBLEMS • 
Housing and Community Opportunity Sub:
committee (Chairman Lazio, R-N.Y.) of House 
Banking and Financial Services Committee will 
hold a hearing on problems in the District ofC0
lumbia's public housing system. The federal gov
ernment recently took over the ad.ministlation 
of the system. . 

lOam 2220 Rayburn Bldg ......14 

Wibtesses lIdleduled: 

David Gilmore· reeeiver, D.C. Department of Public' 


and Assisted Housing; James Stockanl- fonner 
Housing and Urban Development (BUD) Special 
Master, D.C. Department of Public and Assisted 
Housing; Susan Gaffney ~ inspector general, 
HUn; Bob Moore· president, and chief executive 
officer, Development Corporation of Columbia 
Heights, Washington, D.C.; Merrick Malone - di -c 
rector, D.C. Department of Housing and Commu c: 

m 
nity Development; John Ray - member, D.C. City "" Council; Frank Smith - member, D.C. City C0un
cil, chairman, D.C. Council Committee on Hous ~ ...
ing; Charlene Drew Davis - member. D.C. City c: 
Council Z m-~ 

SUBCOMMITTEE MARKUP: 

FHLBSYSTEM 

Capital Markets, Securities and Government 

Sponsored Enterprises Subcommittee (Chair

man Baker, R-ta.) of House Banking and Finan

cial Services Committee will mark up legislation 

that would revise the Federal Home Loan Bank

ingSystem. 


lOam 2128 Rayburn Bldg. June::18 

Note: This markup was originally scheduled for June 


7. 

STATUSOFTHEDOLLAA 

Domestic and International Monetary Policy 

Subcommittee (Chairman Castle, R-Del.) of 

House Banking and Financial Services Commit· 

tee will hold a hearing on the state of the U.S. 

dollar. 


Time and room TBA ...TBA 

Note: This hearing was originally scheduled for 


March 23. 
 15 
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in a mobile workforce; to increase purchasing 
power for employers and employees by removing 
barriers to the voluntary fOlmation of multiple 
employer health plans and fully-insured multiple 
employer arrangements; to increase health plan 
competition providing more affordable choice or 
coverage by removing restrictive state laws relat
ing to provider health networks. employer health 
coalitions, and insured plans and the offering of 
medisave plans; to expand access to fully-in
sured coverage for employees of small employ
ersthrough fair rating standards and open mar
kets; and for other purposes. 

HR 996 - A bill to improve ponability; access. and fair 
rating for health insurance coverage. for individ
uals. '., 

Note: This hearing was originally s,heduled for April 

a i 

Government 

Reform aOversight !:aas,;scw4~ 

OFFICE OF PERSONNEL 

MANAGEMENT OVERSIGHT 

Civil Service Subcommittee (Chairman Mica, R
F1a.) of House Government Refonn and Over
sight Committee will hold an overisght hearing 
on the Office of Personnel Management. 

9:30am 2154 Rayburn Bldg, J_ '14 
9am 2154 Rayburn Bldg. Jw.15 
Agenda: 
;.June 14 Federal Investigations Policy 
.June 115 Contracting Federal Investigations 

POSTAL SERVICE OVERSIGHT 
Postal Service Subcommittee (Chairman Mc
Hugh. R-N.Y.) ofHouse Government Refonn and 
Oversight Committee will hold an oversight . 
hearing on the u.S. Postal Service. 

lOam 2247 Rayburn Bldg. Jw. '14 
Witnesses seheduled: 
John V. Maraney - executive director, National Star 

RouW Mail Contractors Association; Robert Wil
liamson - executive director. National Associa
tion of Presort Mailers; Bany Brennan - interna
tional director. Postal Affairs. Mail Advertising 
Service Association; Maynard Bel\iamin - execu
tive vice president, Envelape Manufacturers 
Association; Anthony DeSio - president and CEO, 
Mail Boxes, Etc.; George Harvey - president and 
CEO, Pitney Bowes Inc.; Neal Mahlstedt - presi
dent, Friden Neopost; Michael Allocca - presi
dent, Ascom; George Gelfer - vice president, 
PostaIia Inc.; James Rogers - vice president, UPS; 
A. Doyle Cloud - vice president, Federal Express; 
Peter Hiebert - representing DIlL Airways Inc.; 
Joseph Moms· executive director, Air Courier 
Conference of America 

MEDICARE AND 

MEDICAID FRAUD 

Hurnan Resources and Intergovernmental Rela
tions Subcommittee (Chairman Shays, R-Conn.) 
of House Government Refonn and Oversight 
Committee will hold a hearing on enforcement 
efforts to keep fraudulent vendors out of the 
Medicare and Medicaid programs. 

lOam 2247 Rayburn Bldg. J_'IS 

Wit:nesses seheduled: 

PANELl: 

Bruce Vladeck - administrator, Health Care financ


ing Administration (HCFA); Judy Berek - senior 
advisor, Program Integrity, HCFA 

PANEL 2: 
June Gibbs Brown -Inspector General, Health and 

Human Services Department; Gerald Stern - spe
cial counsel, FInancial Institution Fraud, Justice 
Department 

PANEL 3: 
Jonathan RaIner -assistant director, Health Financial 

* New listing 

Issues. General Accounting Oft'ice; Rufus Noble, 
Inspector General, Agency for Health Care Ad
ministration. State of Florida; William Mahon 
executive director, National Health Care Anti
Fraud Association 

NATIONAL PERFORMANCE 
REVIEW OVERSIGHT 
FleldH_ring 
Government Management, Information and 
Technology Subcommittee (Chainnan Horn, R
Calif.) of House Government Refonn and Over
sight Committee will hold a field hearing to re
view the Clinton administration's National 
Perfonnance Review and ideas for reorganizing 
government. 

Time TBA Chicago, ill. Jw." 
Agenda: 
Su-ea.mlining Federal Field Structures 

NATIONAL PERFORMANCE )( 
REVIEW OVERSIGHT 
Government Management, Information and 
Technology Subcommittee (Chainnan Horn, R
Calif.) of House Government Refonn and Over
sight Coriunittee will hold oversight hearings on 
the Clinton administration's National Perfor
mance Review and ideas for reorganizing gov
ernment. 

9am 2154 Rayburn Bldg . ....... U 

Time TBA 2154 Rayburn Bldg . ....... :zo. 'ZI 

Agenda & witneS8e8 seheduled: 
June 13 See "Committee Meetings SchI!duJed To

etay" section/or witnesses 
June 20 
Performance Measurement, Benchmarking & He

engineering: Quantifying Governmental Results 
Jnne 27 
Government Performance and Results Act: Oversight 

of GPRA Compliance 

FEDERAL ACTIONS 
AT WACO.TEXAS 
lolnt H_rinB 
National Security, International Affairs and 
Criminal Justice Subcommittee (Chainnan 
Zeliff, R-N.H.) of House Government Refonn 
and Oversight Committee and Crime Sub
committee (Chainnan McCollum, R-Fla) of 
House Judiciary Committee will hold a Joint 
hearing on actions taken by the federal govern
ment in the siege on a religious compound in 
Waco, Texas in April 1993. 

Time and room TBA .... 1:r G 

International 

RelaUons ~:as-~~ 


DRUGS IN ASIA: 
THE HEROIN CONNECTION 
Asia and the Pacific Subcommittee (Chainnan 
Bereuter, R-Neb.) of House International Rela
tions Committee will hold a hearing on the drug 
trade in Asia, focusing on heroin distribution. 

lOam 2200 Rayburn Bldg. June 2t 
Witness seheduled: 
Robert Gelbard - assistant secretary of State 
Note: This hearing was originally scheduled for May 

23. 

ASIAN REGIONAL SECURITY 
Asia and the Pacific Subcommittee (Chainnan 
Bereuter, R-Neb.) of House International Rela
tions Committee will hold a hearing on regional 
security issues in Asia. 

2pm 2172 Rayburn Bldg. Jw. 'ZI 

Judiciary ~~;w.; 
i 

FULL COMMITTEE MARKUP:' * 

COUNTER-TERRORISM j . . 

House Judiciary Committee (Cttrurman Hyde, R

ill.) will mark up pending legislation. 


9:30am 2141 Rayburn Bldg. .....:.'14 

Agenda: I. 

HR 1710 - A bill to combat terrorism. 


LEGAL SERVICES . I 
CORPORATION REAUTHORIZATI~ 
Commercial and Administrative Law.Sub
committee (Chairman Gekas, R-Pa) of House 
Judiciary Committee will hold a ~earing on the 
reauthorization of the Legal Sen1ces Corpora
tion, a private, non-profit organization autho
rized by Congress to ensure eq~ access to the 
legal system for the poor. The Hpuse budget 
resolution (H Con Res 67) would zero out fund
ing for the LSC by fiscal 1998. I 

lOam 2226 Rayburn Bldg . .lu... 'IS 
Time TBA 2226 Rayburn Bldg~ date TBA 
Witnesses seheduled:. I 
Jnne 15 

PANEL 1: , 

David Keene - American Conservative Union; How


ard Phillips chairman. Consemwve Caucus; 
Ken Boehm -chairman, Nation8.l Legal and Policy 
Center I 

PANEL 2: , 
Han:Y BeU president, South Cart:J1ina Fann Bureau, 

representing American Fann ~ureau; Jodie 
Stearns - attorney, MitcheU, Stearns & Hammer, 
Bowling Green, Ohio; Libby whittley - Fann Busi

P~t3~itiOn., Monroe, Va.; m'divldual fanners 

lHousinf'Authority Directors TBA 

PARTIAL-BIRTH I 
ABORTIONS I 
Constitution Subcommittee (Chairman Canady, 
R·Fla) of House Judiciary Comhtittee will hold a 
hearing on partial-birth abortiqns. 

lOam 2237 Rayburn Bldg . .lun. 'IS 

FEDERAL ACTIONS AT 
WACO.TEXAS 
Crime Subcommittee (Chainnan McCollum, R

F1a.) of House Judiciary Conuhlttee and Na

tional Security, International Affairs and Crimi

nal Justice Subcommittee (Chlmman Zeliff, R

N.H.) of House Government Refonn and 

Oversight Committee will hold1ajoint hearing on 

actions taken by the federal ghvernment in a . 

siege on a religious compound lin Waco, Texas in IDApril 1993. I ID 

Time and room TBA J~G 
U'I 

I 
FULL COMMITTEE MARKUP: 
TELECOMMUNICATIONS: 
House Judiciary Committee (Chainnan Hyde, R
nL) will mark up pending legjslation. 

Time TBA 2141 Rayburn Bldg. (JUNE OR 
EARLY JULy) I 

Agenda: 
HR 1555 - A bill to promote competition and reduce 


regulation in order to secw;e lower prices and 

higher quality services for American telecom

munications consumers and encourage the rapid 

deployment of new teleconhnunications technol

ogies. 

REYIEWOF 
GUN LAWS . 

Crime Subcomniittee(Chairman McCollum, R

• Revised listing 
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CONFERENCE 
. COMMITTEES ,

FutureLlstm JS 

FYH BUDGET RESOLUTION 
Conferees will meet on a resolution (H Con Res 
67) setting the congressional budget for the 
United States Government for fiscal years 1996, 
1997, 1995, 1999, 2000,2001 and 2002. 

TIme and.room TBA Ute TBA 

MEDIGAP LEGISLATION 
Conferees will meet on legislation (HR 4S3) that 

OTHER· EVENTSL'Future Jsbn 

The Mtmitor has received notice of the follow
ing events scheduled to take place in Washing
ton. Associations, non-profit organizations and 
public interest groups who wish to have events 
listed in the section should send pertinent in
fonnation to: The Congressional Monitor, Other 
Events Editor, 1414 22nd St. N.W., Washington, 
D.C. 20037. Notices must include a telephone 
nUmber. Notices may be transmitted by facsim
ile to 202-728-1862, attn: Robert Healy. Only 

11\ events related to Congress can be listed. Dead'" line is noon two days before the date of issue'"- (i.e. Monday noon for Wednesday issue). The 
editors reserve the right to edit or reject any sub
mission. For further information call 202-887
8686. 

"CHILD EXCLUSION" FROM * 
WELFARE BENEFITS 
The American Civil Liberties Union, Catholic 
Charities USA, Feminists for Life and the NOW 
Legal Defense and Education Fund will hold a 
joint news conference to discuss their opposi
tion to provisions in proposed welfare revision 
legis1a.tion that would deny public assistance to 
children born while that families are already re
ceiving public assistance, children born to single 
mothers or mothers under the age of IS, children 
whose mothers are under IS and are not living 
with their parents and children with uncertain 
paternity. 

8:30am National Press Club, 14th and F Sts. 
N.W.I_14 
Contact: 212-944-9800, ext. 424 (ACLU); 703-549
1390 (Catholic Charities); 202-737-3352 (Femi
nists for Life); 212-925-6635 (NOW Legal De
fense and Education Fund) 

* New listing 

would:e~courage senior citizens to' buy addi
tional health coverage through managed-care fa
cilities such as Heatth Maintenance Organiza
tions. It would expand a 15 state pilot program. 

TIme and room TBA ..... TBA 
senit.~ Conferees: Sen. Bob Dole, R·K.ansa.s; Sen. 

BOb Packwood, R.()re.; Sen. Daniel Patrick Moy. 
nihan, D-N.Y. 

AFFIRMATIVE ACTION i 
National Press Foundation will sponsor a forum 
entitled "Affirmative Action: Where Do We Go 
From Here?" 

9am National Press Club, Main Lounge, 529 
14th St. N.W.lu_14 
Contact: Donna Washington at 202-662-7350 

Participant8: 
Sen. Carol Moseley-Braun, D-W.; Rep. Charles 

Canady, R-F1a.; Christopher Edley • dJ.recUJr, 
White House Office of AlfllTlU1tive Action Re
view; Linda Chave:l; • president, Center for Equal 
Opportunity; Jesse Jackson - president, National 
Rainbow Coalition; Eduardo Pena • chairman, 
LULAC Foundation; Gwen Oaye Richardson 
editor, National Minority POlitics Magazine; WiI· 
liam Raspbeny· Washington Post' 

MEDICAL INNOVATION 
Progress and Freedom Foundation will sponsor 
a briefing for members of Congress on innova
tive medical techniques, including surgical la
sers, genetic engineering, molecular transports 
and surgery in cyberspace. 

S:30am HC-5 Capitol Bldg. 1_ • 
Contact: 202-484-2312 

PUTTING PRISONERS TO WORK * 
Sen. Richard Shelby will hold a news conference 
to introduce legislation that would require pris
oners to spend the xruijority of their incarcera
tion tim~ working and studying. 

lOam 8-325 Capitol Bldg. '-. 
Contact: Laura Cox at 202-224-0018 

*MEDICARE ISSUES 
National Center for Policy Analysis will sponsor 
a forum 'covering the history and the current 
state of Medicare, ides for change, and the ac

• 
Other FutureMeetings 
tuarial evidence underlying free-market 
proposals. 

9am SDG·l1 Dirksen Bldg. IUIM 15 
2pm 2168 Rayburn Bldg. 'una 15 

Contact: Windi Fuller at 214-386-6272 or Jan 
Faiks at 202-6384600 . 

Note: This event wiU be presented twice. In the 
morning for Senate members and staff, in the af· 
ternoon for House members and staff. 

PARTIAL BIRTH ABORTIONS * 
Rep. Charles Canady, R-Fla., will hold a news 
conference to discuss introduction of legislation 
that would prohibit partial·birth abortions, per
formed in the second and third trimester of 
pregnancy. 

9am HC.{3 Capitol Bldg. 111_ • 
Contact: Michelle Morgan at 202-225-1252 

COASTAL ZONE ISSUES * 
Rep. Jim Saxton, R-N.J., along with the Coastal 
Alliance will hold a news conference to discuss a 
report that provides a state·by-state breakdown 
of the importance of coastal areas to state econ
omies and the national economy. 

10:3Oam 2220 Rayburn Bldg. 111_ • 
Contact Gary Gallant at 202-225-4765 

JOB PROTECTION FOR y*
GAY AND LESBIAN PEOPLE 
Human Rights Campaign Fund will sponsor a 
news conference with Gay and Lesbian family 
members of U.S. Senators and Representatives 
as well a current members of Congress and vic
tims of anti-gay job discrimination to announce 
introduction of the Employment Non-Discrimi
nation Act that would prohibit job discrimina
tion based on sexual orientation: " 

1:30pm 5-207 Capitol Bldg. 111_15 
Contact: David Smith at 202-028-4160 

Participants: 
SeIlS. James Jeffords, R·Ve.; Ted KeMedy, D-Mass. 
Reps. Connie MoreUa, R-Md.; Gerry Studds, D-Mass.; 

Barney Frank, D-Mass.; Peter Torkildson, R
MAss. 

Richard Womack - acting executive director, Leader· 
ship Council on Civil Rights; Elizabeth Birch 
Human Rights Campaign Fund 

U.S. TRADE PRIORITIES * 
Congressional Competitiveness Caucus in co
operation with theCongressional EconOmic .. 
Leadership Institute will sponsor a luncheon dis
cussion on "The Crowded Trade Agenda: What 
Are the United State's Priorities?" 

12:15pm 8-339 Rayburn Bldg. 1_15 
Contact Gordon Maginnis at 202-546-5007 

Note: Reservations are required, call the number 
listed above for further information. 

NATIONAL SECURITY 
BREAKFAST SEMINARS 
National Defense University Foundation and the 
American Defense PreparedIless Association 
will sponsor a series of national security break
fast briefings for members ofCongress and their 
staff. The theme ofthe series is "Ballistic Missile 
Defense: Its Role In Counter-Proliferation, Arms 
Control and Deterrence." . 

Sam Capitol Hill Club1_ 'B, 15. 16. ZOo julr 
U.21, lulr 21 

• Revised listing 
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OSHA Abandons 

Rules Effort on 

Repetitive Injury 

Opposition by GOP, Business Cited 

By Cindy Skrzycki 
Washington Posl SIaffWriler 

The Occupational Safety and Health Administration is 
abandoning plans to issue tough regulations aimed at 
protecting thousands of American workers from repeti
tive strain injuries. 

OSHA will continue to study the problem. But it says 
that intense political pressure and opposition from busi· 
ness groups forced it to back down. 

"In the face of congressional intervention in OSHA 
standard setting. it is not possible now to publish a stan
dard which has the breadth necessary to attack this 
problem," said Joseph Dear, OSHA administrator, ina 
prepared statement distributed yesterday by the Nation
al Repetitive Strain Injury Foundation at.an office furni· 
ture conference in Chicago. 

Business groups and congressional Republicans con~ 
tend that draft regulations were based oil unsound medi
cal research and would be an unreasonable. costly inter
ference in how companies manage the workplace. 

Yesterday, the National Coalition on Ergonomics, a 
group representing 300 companies, said in a statement 
that "experimental ergonomic regulation would have as
swned that every workplace and every job is a potential 
disorder waiting to happen." . 

There is much disagreement about what ,causes RSI. 
which doctors consider to be a musculo-skeletal disorder 
that can cause pain, nwnbness and tingling in the arm, 
neck, back and shoulders. . " ' 

Such injuries cost employers about $100 billion arinu-
See OSHA. D4. CoL 4 
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OSHA, From Dl 

ally in worker compensation claims 
and lost time, according to some 
studies, Many of the complaints 
come from employees who work 
long hours at computer keyboards or 
on assembly lines. 

Dear told a reporter yesterday 
that because repetitive stress inju
ries affect some :700,000 workers 
annually in factories, offices and a 
variety of other workplaces, OSHA 
was not giving up the fight aJtogeth
er. . 

"OSHA has to work on a standard 
that is likely to be a narrower pro
posal on a slower timetable," Dear 
said. He said the agency is exploring 

In the past few 
months, OSH4 has 
been pummeled by 
Republicans who 
hold the agency up 
as an example of 
everything that is 
wrong with the 
federal regulatory 
system. 
"cooperative approaches" with indus
tries with high numbers of musculo
skeletaJ disorders and· has kept its . 
team of ergonomic rule.making ex- . 
perts intact. He said the agency aJso 
would consider enforcement actions 
if the partnership approach did not 
work. 

One indication that OSHA was 
backing off from the issue was the 
departure of Barbara Silver
stein,special assistant for OSHA's 
ergonomic program, who was 
brought in by Dear to develop the 
standard: Her last day on the job was 
Friday. 

In the past few months, OSHA has 
been pummeled by Republicans who 
hold the agency tip as an example of 
everything that is wrong with the 

federaJ regulatory system. The pro
posed RSI rule drew particular at
tention. "The Republicans won't let 
it happen," said Debbie Berkowitz, 
director of safety and health for the 
United Food and Commercial Work
ers, one of many labor unions that 
support establishing RSI rules. 
"They have totaJJy boxed the agency 
in." 

Rep. Tom Delay (R-Tex.), for ex
ample, proposed in March to carve 
$3.5 million out of OSHA's budget· 
so work on an ergonomic standard 
would be crippled. At the time, De
Lay said: "This would force OSHA to 
cease its activities on the promulga
tion of an ergonomics standard that 
is paternalistic in concept and a men
ace in its implementation." 

That storm passed, but OSHA 
faces far more serious threats in the 
cuts that the House and Senate want 
to make to its 1996 budget. Hear
ings aJso are about to begin on how 
to "reform" OSHA and how the 
agency issues and enforces work
place standards, 

Business groups yesterday wel
comed Dear's decision, which was 
reported in the New York Times 
yesterday, 

. "It's an acknowledgment on their 
part that the template they set forth 
wasn't based on sound science," said 
Peter Lunnie, senior policy director 
for the National Association of Man
ufacturers, "It was too broad in 
scope and too intrusive," . 

The NAM created the National 
Coalition on Ergonomics to give 
business input on the rule and press 
for access to the "objective data" OS
HA was using to develop the rule. 

Last March, OSHA released a 
draft of the rule it was considering. 
That version, which labor and busi
nesses reviewed, was in itself a 
much miJder version of a proposaJ it 
was working with the previous sum
mer, 

Neal Taslitz, executive director of 
the National Repetitive Strain Injury 
Foundation, accused OSHA of drag
ging its feet on issuing a standard 
before the November election. He 
said now the agency has "sacrificed" 
an ergonomics rule. 

'1 think they will push something, 
but they have sent a clear message 
that the administration is backing 
down," Taslitz said. 

'. 
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On the Side of Workers 

By Mike Causey 

WashingtOfl Post Stall Wrilt' 

Fifteen Republican House 
ta members, who represent 

districts chock-full of 
federal workers and retirees, 
have urged the House Budget 
Committee not to single out 
federal employees as targets for 
budget cuts. 

The Senate and House are 
working on recommendations
which probably won't be finned 
up until September or 
October-that could affect 
future pay raises, annuities, 
health insurance premiums and 
the take-home pay of federal 
workers. 

Congress is looking at 
proposals to increase employee 
contributions to the retirement 
system by 2.5 percent of salary 
and to base annuities of workers 
who retire after this year on a 
less generous formula. It is likely 
to endorse the Clinton 
administration's five-year 
reduced-pay plan and perhaps 
force workers and retirees to 
pay increasingly bigger shares of 
their health insurance premiums. 
Pay of senior executives
making $92,000 to $115,700
also would be frozen. 

In a letter to House Budget 
Committee Chairman John R. 
Kasich (R.()hio), the GOP 
members said they voted for the 
balanced budget amendment but 
not for balancing the budget on 
federal workers who must 
operate downsizing-and keep a 
snuiller government rwrnring 
smoothly. During downsizing, 
they said, "it is of critical 
importance that we continue to 
improve the ability of the 
government to recruit and retain 
talented and experienced" 
people. The House members 
who signed are Flank R. Wolf, 
Thomas M. Davis III and 
Herbert H. Bateman, of 
Virginia; Constance A- MoreUa, 
Robert L Ehrlich Jr., WaYDe T. 
Gilchrest and Roscoe G. 
Bartlett, of Maryland; neua . 
Ros-Lehtinen, Charles Joseph 
Scarborough and Tillie Fowler, 
of Florida; and Benjamin A
Gilman (N.Y.), Jon D. Fox (Pa.), 
StevcnSchi!C(N.M.), Don 
Young (Alaska) and James V. 
Hansen (Utah), 
Emergency-Leave Banks 

Congress is on track to give 

quick approval to legislation 


creating a permanent 
emergency leave program. It 
would allow federal workers to 
donate some of their excess 
annual leave to employees in 
other agencies who face special 
emergencies requiring them to 
take time off. It is modeled after 
the quickie program set up to 
help families and survivors of the 
Oklahoma City bombing, 

The building that was 
destroyed housed civilian federal 
workers from the Treasury, 
Health and Human Services, 
Housing and Urban Development, 
Justice, Veterans Affairs, 
Transportation and Labor 
departments and the Army, the 
General Services Administration 
and the Office of Personnel 
Management. Most agencies now 
have internal leave transfer 
programs, but they don't allow 
leave transfers to federal workers 
in other agencies or departments. 
The program also would let 
employees who need emergency 
leave use donated leave and keep 
their vacation time. 
Guest List 

Rep. Steny B. Hoyer (D-Md.) 
is fuming because the House civil 
service subcommittee refused to 
let him testify against proposals 
that would cut some 
nontraditional charitable groups, 
with legislative or social 
agendas. out of the annual 
Combined Federal Campaign 
fund drive. It's the nation's 
biggest employer-backed 
I-give-at-the-office program. 
Being on the the campaign's 
checklist can be worth a lot. 

To add insult to injury, the 
panel invited Donald Devine, 
Reagan-era director of the Office 
of Personnel Management, to give 
his views. Devine ran against 
Hoyer last year but didn't benefit 
from the GOP sweep.· 
Labor Diplomacy 

The Federal Times says John 
N. Sturdivant turoed down a 
request from AFL-CIO President 
Lane Kirkland to run for 
secretary-treasurer of the labor 
group. Sturdivant said he was 
happy as president of the 
American Federation of 
Government Employees. Safer, 
too! He realized that running on a 
ticket with the embattled Kirkland 
would have been like signing up to 
be first mate on the Titanic. 
Kirkland yesterday announced . 
plans to resign. 

Tuesdtzy./une 13.1995 
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Leading the News 
I 

Affirmative Action 

SOME PROGRAMS WILL FAIL Adarand TEST, 

PATRICK TELLS HOUSE OVERSIGHT PANEL 


Notwithstanding the Clinton administration's 
ringing endorsement of affirmative action, Assis
tant Attorney General for Civil Rights Deval Pat
rick acknowledged July 20 that some federal 
affirmative action plans will not meet the stricter 
standards set in the U.S. Supreme Court's Adarand 
decision. 

But despite persistent questioning from Republi
can legislators, Patrick declined to identify which 
ones may fall. 

In an appearance before a House oversight com" 
mittee the day after President Clinton's major affir
mative action address, Patrick reiterated the 
administration's support for the concept, while 
striving to portray it as a limited part of civil rights 
enforcement by the federal government. 

"The goal is not affirmative action, it is equal 
employment opportunity. Affirmative action is an 
effective tool to work toward that goal," Patrick 
told the House Judiciary Subcommittee on the 
Constitution and Civil Rights. 

In a directive to federal agencies July 19, Clinton· 
reaffirmed his support for affirmative action and 
ordered federal officials to review existing pro
grams for evidence of quotas, prefe~ences for un
qualified individuals, reverse discrimination, or 
continuation after their purpose has been achieved, 
and to determine if they meet the stricter constitu
tional standards set by the Supreme Court (139 
DLR AA-I, 7/20/95). 

Under Adarand. federal programs are subject to 
"strict scrutiny" -they must serve a compelling 
governmental interest, and they must be narrowly 
tailored. The court had set a similar standard for 
state and local government programs in its 1989 

. Richmond v. J.A. Croson decision. 
"Some programs will have to end and others will 

have to be reformed" as a result of Adarand. 
Patrick . told the subcommittee, promising a 
"thoughtful analysis" of the programs that would 
be done "with dispatch and integrity." 

If the Croson decision is an indication, he re
sponded to panel questioning, "there are [federal] 
programs that will not meet the higher standard." 

Subcommittee Chairman Charles Canady (R
Fla), who has promised to introduce legislation that 

. I 

would 'bar preferences in federal programs.1 pressed 
Pa.trick to be more explicit about which programs 
might be called into question under the review. 

"There's absolutely no question that some need 
to be improved. There will be some changes as a 
resu It of Adarand." he replied. "Programs that 
don't have flexibility, that use quotas, that use 
numbers in ways that are inflexible won't sGrvive."· . 

But he declined to pinpoint any spedfic pro
grams for the panel. I 

"I'm not going to get ahead of the process," he 
told Canady. "I don't spend my time thirlking of 
the nuances of affirmative action." I 

"You'll probably be thinking more about those in 
the coming days," the congressman responded. 

, I 

A Small Part Of The Caseload I 
Rep. John Conyers (D-Mich) asked ab,out the 

prevalence of affirmative action cases in the divi
sion's litigation caseload, but Patrick re~ponded 
that it was minimal-accounting for onlyl two or 
three of the cases in the current docket. 

.. Affirmative. actio~ is a very small pa:q of the 
workload, Patrick said. "The vast maJority, of our 
cases are about discrimination-the underl~'ing ex
clusion from opportunity"-in employment! educa
tion. lending, and voting rights cases. I 

"Affirmative action is taken out of corltext in 
society in general," he said. 'j 

Following nearly two hours of questionihg Pat
rick on an array of programs under his juris~iction, 
ranging from busing to abortion to education, the 
panel heard brief presentations from two op~onerits 
and a proponent of the administration's approach 
to civil rights I 

Clint Bolick. litigation dire.ctor for the Institute 
for Justice, and William Perry Pendley, the Ihead of 
Mountain States Legal Foundation, who represent
ed Adarand Constructors in its Supreme Court 
challenge. both spoke out against prefererlce pro
grams and the positions taken by· the :Clinton 
administration. . 

.. Racial preferences are the tools of the 1960s 
and are utterly impotent in the 1990s," Bolitk said. 
He characterized the president's approac:h as a 
"divisive civil rights agenda following policies that 
are drastically different from those favoredl by the 
overwhelming majority of Americans." 

Copyright \0 1995 by THE BUREAU o'F NATIONAL AFFAIRS, INC .• Washington. D.C. 20037 
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Theodore Shaw, associate. director of the nature-as if the history or discrimination is ole 
NAACP Legal Defense and Education Fund, said against white Americans." . 
the debate over affirmative action is "rooted nei· "Race discrimination continues to be a reality in 
ther in history nor fact" and is "Orwellian in America," he said. 

.-By Nancy Montwieler 

End of Section 
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Senate R.ejec~Gr~!flID Bid to Bar 
AfffrmativeAction··Set-A~id~ 

By Kevin Merida '.. 
w~ PIlot SIoIf Writer-

, K,day after President Clinton strongly embraced the 

prinCiples of affinnative action. the Senate soundly, r~ 

jected an effort by Sen. Phil Gramm (R-Tex.~ to elimi

nate set-asides for minorities and women m fed!i!ral 

contracting. . . . ." 


The 61 to 36 vote was the first action this Congress 

haidaken on the issue and followed a two-hoUf debate 

last night that evoked passionate arguments. a~ut the 

legaCies of racism and sexism, and the pnnclples of 

merifand fairness. . 


Gramm who attached the amendment to the appropri- . 
ations bili governing expenditures for the legislative 
branch, said he would continue his effort On the other 12 

· spending bills for fiscal 1996. In an attempt to counter 
Granlm. Sen. Patty Murray (o.Wash.) offered an alterna
tive amendment specifying that contracts would not go to 
"uriijl1alifjed persons~ and that the awarding of them 

· woUld be consistent with the Supreme Court's recent rul
ing -'i!t Adarand II. Pena, that federal affinnative action 
prdii:ams be "narrowly tailored" and serve a "compelling" 
government interest. Her amendment was overwhelm
inglyapproved, 84 to 13. . . ... .'~ 

. The defeat of the Gramm Initiative mdicated that 

the. Senate-including a majority of Republicans

wants to consider afflI1llative action in a more delibera
tive marmer and was unprepared to move so hastily. 
especially on an approp~tio~,b.~ . . ...... :.... ~ 
. ~ranklY, I don't think this is the w~y we ought to 

handle a matter of this importance," said Senate Budg
et Committee Chainnan Pete V. Domenici (R-N.M.), 
adding there had been no hearings and little notice of 
Gramm's amendment. . ' , 

Five months ago, Senate Majority Leader Robert J. 
Dole (R-Kan.) announced on national television that he 
had ordered an accounting'of aU federal afflI1llative ac

'tion programs and followed with promises to end feder
al programs that grant "pr~ferentiaJ treatme!'t" to mi
norities and women. But smce then, Republican plans 

· for a major overhaul of afflI1llative action have been 
slowed by disagreements over timing an~ tactics. ~th 

, Dole and Gramm are seeking the Republican preSiden
tial nomination. 	 . • " 
, In numerous meetings on the subject and in circulat
ing drafts of various bills, Republican congr~ssio~ 
leaders in both houses have found that the ISSue JS 

more divisive within their party than some had ~tiaUy 
believed. In addition, some key committee chalIll!en ' 
who have jurisdiction over federal aff~tive ~ctlon 
programs have either been swam~d Wlth other l~ues 
or have demonstrated little enthusiasm for an emotlon
any wrenching debate... . . ". 

Moreover having been wounded m the public rela
tions battle ~ver proposed changes in child ,nutrition 
programs, even some Republicans who wanJ to over~ 
,haul affirmative action have urged a go-stow approach. 
"We're not ready to move until we have a clear und~r
standing of where we're going and why, and making " 
. . . . - .'--_.'-' 

., ",. .~----.. 
sure we Can communicate tha,t," said House Republican 
Conference Chairman John A. Boehner (Ohio). "We can 
do the right thing and get killed ifwe're not careful." 

Gramm called his effort a "surgical amendment~ de
signed to refonn one corner of the affirinative action 
landscape. Rep. Gary A. Franks (R-Conn.) is scheduled 
to introduce a similar amendment in the House on the 
defense appropriations bill.. . . 

But Sen. Paul Simon (0.111.) argued that the Gramm
Franks effort is "just one step down the road to knock
ing out the other affirmative action things.". 

And though Gramm said he was addressing only set
asides, the debate focused on the larger questions of 
lingering discrimination and special preferences. 
"Whenever you give somebody a special advantage that 
means someone else is discriminated against because 
they don't get that benefit," Gramm argued. 

But Murray countered that it was Gramm who was 
"twisting" the debate about afflI1ll3tive action. "This 
program is about giving people a chance to make it in 
this country," she said, cballenging Gramm's motives 

,	by saying that at the Library of Congress, for example, 
his amendment would affect only five contracts for a 
total of $10 million. The Gramm amendment would 
have prohibited federal funds from being used to award 
any federal contract or to "require or encourage" the 
awarding of any subcontract based on the race, color, 
gender or national origin of the contractor or subcon
tractor. Gramm said his amendment would not have af· 
fected money spent on "outreach 'and recruitment ac-' 

ti~ties""aune;fat women and minorities or' ovemde"i. court orders. ' ' 
After the vote, the GOP's leading presidential con

tender, Dole, took a veiled shot at his chief rival, 
Gramm, who have both been waging rhetorical warfare, , 
against afflI1ll3tive action programs. Dole plans to iii- ' 
troduce sweeping legislation next week that would 
eliminate race- and gender-based federal programS, 

. and he noted last night that his bill would be "broad
based~ rather than "narrow" like Gramm's amendment. 
Dole said his bill is the product of long discussions that 
he hopes will serve as "a starting point in this discus
sion." ~ . 

I As Dole found out in gathering feedback on his prO. 
I posal, which has gone through numerous drafts and is 
: still not in final fonn, some Republicans felt he had 
; gone too far and others felt he did not go far enough: 
. Why not extend the prohibitions to the private secto,r, 
: some conservatives asked. \ 

Other Republicans have cautioned that the schedule . 
is already crammed with tough issues-:,""why add affir
mative action, which many feel unprepared to debate? . 

: "A lot of us have a lot-to learn," said Sen. Don Nickles'· 
(Okla.), chainnan of the Republican Policy Committee. 

Perhaps the most interesting element of this unfold
ingdrama is the conflictingsignais being sent by Dole 
and House Speaker Newt Gingrich (R-Ga.)"who h<!s 
been telling people that Republicans need to craft a 
positive message for minorities before trying to dis
mantle afflI1ll3tive action programs. ' 

. 



Clinton stands firm~" 


on affirmative action

", , < 

,f' .; 

.,ANGIE CANNON 
And DONNA ST•.GEORGE 
Herald Washington Bureau.
;...wASHINGTON - :President 
-Clinton on Wednesday forcefully 
f~ffirmed his commitment to 
affirmative' action programs, 
jitrengthening ties to his political· 
t>ase of minorities and women. 
\--:}3ut Clinton also said some 
programs have problems and 
directed govermnent agencies to 

.,<;J;~ck down on abuses in racial or 
gender-based preference pro
sra",!s. , . . 
~hnton s long-awaited,. 45

n)ln~te speech, at the N~tl0!1al 
A,r~chlv~ ~as aimed at sat.lsfYlOg
.Ius traditional Democratic sup-,,·.: 

I 

porters as well as. voters who 
....P~!ieve affii"lnative action is a 
dorm of discrimination and may 
~ nQ longer. be needed. .' 
~ )t was uncle~r how much prac

tlc_al effect Clinton's words will 
have and whether he may be out
dbne by others. Republicans in 
Congress want to do more to end I 

l affirmative action. The Supreme I 
: Court recently tightened stan
( d~ds for such programs. And 
~ mpre than a dozen states have 
t p~posals to end them.' .. '. . , 

~ 'q.ood for America' . 
: ;'.Let me be clear: Affirmative 
• action has been good for Amer
~ ica," Clinton declared' as he 

• 

:- :' 

banned mariy preferences' in his 
state's government~. . '" . 

. Today. the University of Cali
fomia will consider doing away' 
with preferences in admissions. 
Civil rights leader Jackson plans 

'. to protest the meeting, and Wit
son has threatened to arrest'bim. '. ' 
. Other states, including Florida, f 

. Massachusetts, Illinois ,and 

.' mmontlcs and women, con· 
,..cerned that hew~s retreating. 

I
: 

. , 

'Pennsylvania, have drafted bills 
or started citizen initiative cam
paigns against racial preferences .. 

Republicans in Congress and . 
on. the presidential' campaign 
trail contlOued to push to abolish ,l 
mqst preferences in federal hir
jng and contracts . 

- .... .~~--j 
: Five months ago, amid strong 
public sentiment against affirma· 
tive, ~ction. Clinton di~cc~ed 
White House statTcrs to. revlcw' 
af!irm~t.i'!e action programs. But 

pressured the White House to . 
keep such programs intact. 

"This review concluded that 
affirmative act!on ~emains a u~
ful tool for wldenmg economic 
an~ educ~tional opportunity~"
~hnton said. 

f sttlod in. the rotundabe(ore the.; "People were feeling adrift and 

f DsclaratlOn of' Independence. j angry and that there needed to be 

~ the Constitution and the Bill of some leadership,"said Barbara 


. ( Rights. "We should. have a sim-: Arnwine, executive director of 


; Speech lauded 
On Wednesday. leaders of civil. 

rights and· women's groups 
. praised Clinton'S'Speech.. . ... 

'.":. Gin.ton also orderedallgov:' 
';ernment agencies to obey the 
. 'Supreme Court's 5-4 ruling last 
. month that made it tougher to 

defend federal affirmative action . 
·programs. . " . '; '.' 

. i . 

California initiative 
Nationally; the push to end 

. afljrmative action caine from' 
California, home of a popular 
proposed ballot initiative 'to end 
all !ace ,and gender preferences, 
California Gov. Pete Wilson a 
GOP presidential calJdidatc, has 

y' 

I pie ~l~n: 'Mend It, but don't .. the Lawyers Committee for Civil·i 

· end It. .... ". . . .; Rights Under Law. "His comingl But many.opponeritsofaffir*: out and giving a speech has prob
( mative action programs attacked ,! ably elevated people's comfort 
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, ~llior fellow at the Brookings· any program that creates a quota, . 
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· the power to reID in w.hat may be diScrimination or continueS after. 

some more outrageous prac-. -achieving its equal-opportunity. 

lices. .. ': ...0_ • .c•....... ,_ .'" .• ......... :. ". .:!' 2001.. . .' ;\.~ .', . . ·~·~i'..~:.: '...:.;,.~ :;. 


\ 



I 
Civilrights enforcer probed on set-asides 


' 
ASSOCIATED PRESS ' ' , ' 

I Congressional Republicans yes
~erday grilled the Clinton adminis-, 
tration's civil rights chief about 
minority set-asides, apparently in 
i>earch of a place to begin disman
tlingaffirmative~actionprograms. 
: Deval Patrick, assistant 'at
torney . general for civil 'rig.hts, 
spent the bulk of his testimony be-
Cor,e a House Judiciary subcoin
nlittee"'explaining affirmative ac
tion "in the context of President 
Clinton's new directive and recent 
Supreme Court rulings. 
, ,"We don't intend to abandon 
common sense:' Mr. Patrick said. 

. "The president recognizes, as the 
courts have, that the goal. : . is not 
affirmative action. The goal is 
equal opportunity." 

Giving a clue to the direction 
their legislation will take, Repub
licans focused on a case from Pis
cataway, N.J., in which the Justice 

, 
Department switched sides.' 

'l\vo years ago, the Justice 'De
partment'sued the Piscataway 
school board on behalf of a white 

'teacher who was furloughed in fa
vor of a black teacher with equal 
qualifications., The case was 
brought by the Bush administra
tion and prosecuted by the Clinton 
administration. ,"" 

Under Mr. Patrick, the Justice 
Department deCided to back the 
school board in its appeal, arguing 
that a court judgment in favor of 
the white teacher was wrong. 

Senate Majority Leader Bob 
Dole of Kansas has sharply crit
icized the reversal. 

A GOP presidential candidate, 
Mr. Dole has promised. to intro
duce a bill next week that would 
eradicate affirmative-action pro
grams. He is working with Rep. 
Charles T. Canady, Florida Repub
lican and chairman of the House 

Judiciary subcommittee that con
. vened yesterday's hearing. 

. Mr. Patrick was asked to make 
distinctions between quotas and 
set-asides. Rep. Robert W. Good
latte, Virginia Republican, asked 
whether a stated goal of "diver
sity" justified firing someone "be
cause they are not a memberof the 
black race:' 

"If a set-aside is, in theory or in 
practice, an exclusive reservation 
of opportunity for particular indi
viduals ... then that is problem
atic:' Mr. Patrick said. "But what 
we saw in the president's review is 
very, very few programs actually 
operate that way." . 

Clint Bolick of the Institute for 
Justice said Mr. Patrick has 
"thumbed his nose" at Supreme 
Court rulings on affirmative ac
tion and is forcing his own view of 
diversity "upon the rest of us in the 
guise of civil rights." , 



uc~itegenis Vot{to 

End Preferences in 

Hiring, Admissiolls 


'- ,.' .'" 

• Diversity: California's state university system rolls .'-:.' . 
back affirmative action policies after a day ofdebate and 
protests. Gov. Wilson and Jesse Jackson square off. . . 
. .' , . 

. By AMY WALLACE and DAVE LESHER, TIMESSTAfHVRITERS 

SAN FRANCISCO-After a day long meeting marked by emotional 
debate, peaceful protests and political gran?standing, University of Cali· 
Iornia Board of Regents took a historic step late Thursday,· abolishing 
race· based preferences in both hiring and student admissions. 

In the midst of a growing 

national debate over the merits and 

fairness of affirmative action, the 

regents' vote signals the end of an 

era in which. the state made special 


. efforts to open its prestigious uni· 

versity' campuses to minorities, 

s~tting .a standard for diversity in 

hIgher education In America. 

."July 20 will live a long time in 

California history," said the Rev. 

Jesse Jackson. who led opposition 

to the I?oveme'nt to end the 1960s· 

era policy; 


The rollback of affirmative 

action "will have a negative impact 

across the country" and result in 

fewer blacks and Latinos on col
lege campuses nationwide. he said. 

"ca.lifornia casts along shadow or a 

long sunbeam. This is a long 
shadow." 

The 12,hour meeting, held on 

the campus ofUC San Francisco. 

was interrupted twice. once by a 

bomb threat and later, by adem· i 


. onstration by students and others: 

unhappy with the regents 15-10. 

vote to eliminate race and gender ~ 

preferences In hiring.· 


The protest led regents to leave 

the meeting room and reconvene in . 


t a separate part of the building, 
if where they then voted 14-10, with 
t, one regent abstaining, on the 

admissions Issue. . . 
It was Republican .Gov. Pete. 

Wilson -.who .set the tone for.the 
debate at the start of the meeting. 
using his position as president of 
the panel to portray the issue as 
one of fairness or favoritism. . 

;.__...... -.-:: ...... '.. ~ . .... ......... .' 

Continued from AI·. . .... :.... • 


."Are we going to treat .all Californians equally and 
; fairly? Or are we going to continue to divide Califor
! nians by race?" he asked. .. . . I 

Jackson-like Wilson, a potential presidential 
candidate-:-urged the board not to' drop its policy 
requiring offiCials to consider race and gender in 

I. admissions decisions. •.. . . . ... I 
" "The consequence of going backwards is the loss of 
t: hope, the furthering of despair, the hardening of cyni. 

i' cism we can ill afford," Jackson said in an emotional 

j' 42-minute address: . . .. . .. /
I: Outside, six demonstrators were arrested on civil 
i : disobedience charges, and a bomb threat forced evac· 
: : uation of the meeting room for 40 minutes as the 
: : regents neared a vote in the late afternoon. . I . 
! ' The threat was only the latest reminder of: how 
! • emotional the issue has become in California and the 
! ; nation. And it only served to put more pressure on a 
.,' : board that has been lObbied. hard on both sides of the 

: issue.. .... . . .. '. ! 
: UC is the first college system in the country to for·

! : mally' consider scaling back its affirmath'e action 
, : programs ... ' ".' .......:. . . I 
,; At the center of the debate are two proposals·that 
i would require UC to stop using "race, religion. gen.der • 
; color, ethnicity or national origin" as criteria Iin its 
: admission deciSions, unless applicants could pro~e that 
: race or other factors had been barriers to their success. 

: ; The policy change would take effect Jan. 1. 1997{ 
! :A siinilar provision would govern hiring and con· 

: tracting practices as of Jan. 1, 1996.. The proposals. 
; made by Regent Ward Connerly. a .Wilson apppintee, 
: .also recommend that UC increase the percentage of 
: students it admits solely on the basis of 'academic . 

.: achievement, and call for a marked increase in funding 
: for outreach programs ~o better prepare stude~~~ from 


.: underrepresented e.thmc groups to become ellgtble to 

,: attend UC. ..... . '" .. .. ... . " 

,.: Wilson lobbied for the proposals and was credited 

:.i with marshaling support among an anxiou~ b.oard 

.: uncomfortable with its spot at the center of a natIOnal 


. . .:controversy. A Wilson victory-a vote by th~ board 
Please see REGENTS, A8 .; against its current race.and-gender preference 

. . '; policies-would help solidify his presidential bid and 
; further establish affirmative action as the cornerstone 
; of his campaign.;., ...,.. .......... .. '1.·. 
: But the board was far from unified Thursday, as it 
; listened to impassioned and poignant speec~~s from 
: both sides of the. issue; ':. '.' 



! " ",' .: ' . , : : : .. .......... r {' .~:... . :;'~. " 


:Fierce Disagreement ,," ,- ' 
1.,." tI» 

"",' the courage to propose ';es~~ntial" -changes to the sys-. Regents were told they should delay their vote and. 
'tem that determines who gets to benefit from the educonversely. that to do so would be to evade their " cation offered, by, the state's premier public'; responsibilities. One speaker said affirmative action 

: was an essential tool to protect equal opportunity. The 
: next called' it a flawed mechanism that promoted racial 

separatism. not broke it down. , ' 
Everyone urged. the board to summon the moral 

, courage'to steer UC on the right course, but there was 
'fierce disagreement about what that was. To make 
their cases, speakers quoted everyone from Thomas 
Jefferson to Michael Jordan to God. 
;, Advo'cates on both Sides of the issue invoked the 

,'name of Martin Luther King Jr., and Qoth bolstered 
their arguments by recalling his plea that America 

,might someday be a place where individuals would be 
judged by the content of their character, not the color 

,..9ftheir skin. ',' 
~:;, As of late Thursday it appeared the vote would be so 
dose that it might corrie down to a single regent. Of the 

, univ.ersities. ' ',' 
, Several legislators 'and other speakers took the' 

podium to argue against affirmative action, but dozens ' 
more defended the university poliCies, which require ' 
the nine campuses to enroll a student body that repre

I 
i sents the cu1tural, racial. economic and social diversity 

I of California. " " , 


Now, admission decisions are made based onaca

demic cdteria as well as geographic location. ethnicity, 


" gender and special talents or experience. No student is , 

I supposed to be admitted on the basis of race alone. 

i Jackson was among several speakers who compared 

! Wilson to former Alabama Gov. George Wallace, who 


once stood in the doorway of th~ University of Alabama 
,to block black students from entering. 

" And, despite the fact that he himself is considering a 
I presidential bid, Jackson struck out at Wilson for using ,18 appointed regents on the 26-member board, 17 have " 

affirmative action as a tool in his presidential campaign. , been appointed by Republican governors-five of them 
,by Wilson. ' Attacks on affirmative'action were "a platform for the ' 

governor of Alabama and now. Mr. Governor. it is your,~ Assembly Speaker Doris Allen. the board's 26th voting 
platform ,here," sai!;! Jackson. who scolded Wilson for member, was absent. Her office released a statement 
using sucH words as "tribalism" in his discussion of the,,~aYing s~e had flown to Colorado at the request of her 
issue. "Connotations like 'tribalism' go deep to the "mother, who has suffered a strOke. And Allen, reached 

, heart of racism, ... But there are larger social and his: in Colorado, indicated that she would probably have i' torical forces at work than ... merely lazy, shiftless .,.¥oted with WilsOIl had she been present. 
','tribes.' ': ' . :' Wilson. who serves as the board's president but who 

has not attended a regular board meeting since 1992,. 
, ~sed ~e occasion to solidify his image as a fiscal con
, !iervatlve eager to show his support for middle-class 
,,;taxpayers and theinhildren. 

" "It takes all the state taxes paid by three working 
Californians to provide the public subsidy for a single 
undergraduate at [UC]." he said, "The people who 

, ,work hard to pay those taxes and who play by the rules 
:deserve a guarantee that their children will get an 
equal opportunity to compete for admission to this uni

_:versity regardless of their race or gender." , ' 
.: -Wilson's voice often cracked as he spoke, sounding 
: ,:weaker than it had in recent weeks, as he recovers 
from throat surgery. 


Wilson praised Connerly, who is black, for having 


I. 

• ', .......... ,,,,, ..... J; , ' ~ ." ~".
'. " 



UC Leadership's Support 
, Haile Debas, th~ de~;'.'~f UCSan F~ancisco School of 


'Medicine, reminded the regents that if they dismantled " 

affirmative "ction they would do so in defiance Qf UC's 

president, ,vice presidents, faculty, academic senate 

and the student leadership-all of whom have 


'expressed strong support for maintaining programs 
that seek to ensure diversity at UC. ,," . ' , " 

"It would be an outrage if 13 or 14 regents, acting 

alone, del1troyed a historic instrument "of social 

progress in a moment of political frenzy, he said. 

When he finished speaking, many in the audience rose 

to applaud him, and Student Regent Edward P. Gomez 

saluted him with a raised fist. 


State Sen. Tom Hayden (D· Santa Monica) said the 

affirmath'e action debate should be evaluated within a 

larger context of what is happening to higher education 

in California, where years of budget cuts have led to 

what Hayden called "disastrous downsizing." . , 


"We need to reframe this debate to focus on the loss 

of educational opportunity instead of a Darwinian 

rationing of seats," he said, calling upon the regents to 

delay their decision. "One can have legitimate concerns 

about categorical 'preferences' or 'set asides', , , . But to 

prohibit even the 'consideration' of race or gender ... is 

to depart from reality," , ' , 


Later, Hayden told reporters that he found Wilson's 

position particularly surprising because the governor 

had himself considered race as a factor when he chose 

the five regents that he has appointed since becoming 

governor. , ' . 


"The governor has taken race into consideration on 

each and every appointment," Hayden said, claiming 

that Wilson had met with the Senate leadership and 

"explicitly agreed" to do so to ensure that the, board 

became more diverse" ' " ' 


"To ask the regents to ban the criteria that were 
employed to choose them is an unbelievable hypocri

, sY," Hayden said, "They know it, . , , The governor, 
knows it," 

, More than 100 additional people had requested time to 
speak, but board Chairman Clair W. Burgener told the 
audience that time constraints prevented everyone 
from airing their views, ',: 

, UC officials said six people were arrested outside the 
building, five for blocking a driveway, one for tres· ' 

, passing. All were cited and released. " , 
, At the request of Student Regent Gomez, who 
argued that the lottery system that determined which 
members of the public would speak had not allowed for i.sufficient input from students, four additional students 

were granted permission to speak at the last minute, 

All urged the board not to retreat from its current 

policies. . " " . " '.' ',,',' ", ' " 


, There were a few moments of levity. When Regent~ , 
designate Richard Russell took the microphone,he 
lamented that because he was only a deSignate, "I don't 
have a vote, I do have a voice," ' ' 

Wilson interjected, "I have a vote, but rio voice," 

, Russell responded, ~'I guess we're opposites." 

To which Wilson quipped: "I'm willing to,trade," , 


1964: Civil Right Act bars. , 

, , discrimination in employment. 


1966: President Lyndon B. Johnson 
: lays groundwork for any company with ' 
federal contractors to follow .• : 

:~. affirmative action poliCies .. ',' 

',<, 1978: Supreme Cou~t~~les that Allan" 
Bakke, a white male student who was 
denied admission to the UC Davis " 
medical school, must be admitted .• ,.' 
because he was unfairly discriminated 

. against because of his race. At the same :' 
, time, the court approved the principle
" 'of affirmative action.' ,:" " ' 

" 1989: Supreme Court rules that city 
, 	and state officials may not steer ., , 


contracts toward minorities, except to 

make up for clear hist9ry of 

discrimination. 


1996: Supreme Court limits use of 
affirmative action programs to correct 
only specific, provable cases of 

:,', discrimin~tion. "., ' ' 
,,: ~ r··' . 

Percentage of UC system stud~nis~overed by 
affirmative action in the fall classes of: 

1980 
1994 20% 

Proportio~ of white males in UC system: J 

1980 
1994 

Graduation rates, within four years, for minority 
students: ' 

Admitted on affirmative action 7% 
Admitted o".regular standards 18%.," ," 

'I" 

,
Proportion who feel that affirmative action has go~e 
too far: '" ' . I 

Blacks '1 
," .Whites 

Sources: University of Califomla, TImes flies; . , 
Researched by NONA YATES I Los Angeles Times ' Regent Ralph C. Carmona, a supporter of affirmative ...._.... 

, action who had been working throughout the day to 
, help fashion a compromise that would preserve UC 

poliCies, chimed in: "Trade!. .. ,Trade!" ',' ,,' " 
~ . . 

1 
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I· ~ I 
How the' Regents· Voted 


. . 
The Board of Regents has 26 members: 18 appointed by the governor, one student 
regent appointed by the regents and seve~ ex-officio members. The board voted on 
two proposals that would require UC to stop using "race, religion, gender, color, 
. ethnicity or national origin" as criteria in its admissions policies and hiring and 
contracting practices. Here is how the regents voted on the t~o proposals.' .,: 

--, 

~IS910n9 . Hiring/contracting 
I 

REGENTS EX-Omc/O (By wtue of !heir pos.tlOO or olfoce) - ".. . .'," ',.. YES "NO ... ;" YES .'. NO 

• PETE WILSON,Govemor ., . "", ~ ,"'.":
• GRAY DAVIS, Lieutenant govemor '. ·1-·. '. I.• DORIS ALLEN·, Speaker of the Assembly: ... 
• DELAINE EASTIN. Superintendent of public Instruction ., . 

.• JACK W. PELTASON, President, University of Callfomia l_ 
• JUDITH WILLICK LEVIN, President, Alumni Assns. of UC '. ,;" 

• RALPH C. CARMONA,Vice president, Alumni Assns, of UC ~I 

• CLAIR W. BURGENER Deukmejian 

Former five-term Republican congressman 


Reagan 

Director emeritus; Hoover Institution 
• GLENN CAMPBELL 

• FRANK W. CLARK, JR: Brown Jr. 

Los Angeles attomey 


• WARD CONNERLY Wilson 

Sacramento land use consultant 


• JOHN G. DAVIES Wilson 

San Diego attorney 


• TIRSO DEL JUNCO Deukmejian 
los Angeles businessman, founded 

Los Angeles National Bank 


Deukmejian 

Forrner head of Employment Development 

Department 


• AUCE J. GONZALES -
• S. SUE JOHNSON Deukmejian 

Co-owner, Johnson Tractor Co., Riverside, active In' 

UC Riverside alumni affairs . 


• MEREDITH KHACHIGIAN Deukmejian 

San Clemente community volunteer 


• LEO S; KOLLIGIAN .. Deukmejian ,. 

Fresno attorney and developer .. 


• HOWARD H. LEACH' . , Deukmejian 

Agribusiness leader 


, ,,', 
Wilson' 


Milpitas businessman, chairman of 

• DAVID S. LEE .,.. --. . . 

."',' ."-."Cortelco Systems Holding Co•. "':- . ~ 

• WILLIAM T. BAGLEY 
San Rafael attomey, former state Assembly member 

• ROY T. BROPHY 
Sacramento developer 

Deukmejlan 

Deukmejlan 

Abstained 

-

------------------------------------------~----~--~~--+---

.,.. j '1 
• VELMA MONTOYA 
Co1lege professor. active In civTc :and ,'" .
Latino organizations . 

Pacific Enterprises, parent of Southern California Gas Co. 

• DEAN A. WATKINS' 
Palo Alto buslnes.sman. former Stanford professor 

• EDWARD P. GOMEZ 
Student regent,. graduate student at UC Riverside 

Wilson 

- i·· .• 
. i 

.... . : 

, Reagan "': ," 
" ",'" 

I -.' - I 

tI' 1 . 
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• s. STEPHEN NAKASHIMA 
San Jose attorney. accountant' 

• TOM SAYLES ... "~,iJll"',, '! __ ':';-,ti ,,: .,:1 "",:i-
Vice president, governmental and regulatory affairs, 

Wilson ···1.······· 

;. . . . ~ " .. _., ......~,,, . 
.........-_ .......-... 




111.t, lDo.~ioo PO:lt t'J/21 /tj5" ,.. , . 
- ..."-.... , "--::.C·~·: ., '. , .•':' . :.':: HclOre the vote, the 26 regents Iis-:
' I~,tenedto more than 60 speakers .at-: 


! tack and defend the use of race as a ' 
U Of Calif• • . , 'aiteria in university admissions, in or- : 
. ' :':7' ; ten painfullyperscinal ~ys. "':; 

E ds R · 1 'Today's meeting, which came a dayn aCla ~. after President Clinton vowed c.ontirf 

. i' ued federal support for the concept c(. 


. . . . .·helping minorities and women in, hi!;-~ 


.Preferences',~,:' r'~t,~~U:~~t~~~ 

0Pioneer in Diversity' '.' 

Adopts Stance Urged:j 
By Gov. Pete Wilson' ! 
------_.. _'_._.--'-'-'--'_., ! 


By William Booth 
Wasbingtcn i'Ilot SId 'Wde' "; ~. ! 

-:..-~~;..::...~------ : 
SAN FRANCISCO, July 26-1be . 

regents of the University of Califor- .' 
nia, the state system of higher educa
tion that led America into the modem 
age of affirmative action, voted today 
to end race-based admissions at its 
campuses. It was a historic shift away 
from the racial set-asideS that revolu
tionized higher education. 

Urged on by Gov. Pete Wilson (I), 

'who is defining his presidentiaJ bid 

,with a call to end affirmative action, 

the University of California regents 
voted 14 to 10 to stop university offi
cials from using race-based admissions 
practices at the UC system's nine 
campuses. The practices bad allowed 
members of underrepresented minori
ties, namely blacks and Hispanics, to 
enter the universities with lower test 
scores and grades than their white or 
Asian competitors.·,. " 

The giant UC network, which bas 
, 162,000 students, is one of the c0un
try's largest and most prestigious sys- ; 
tems and stands at the center of the : 
nationwide debate over affirmative ac- ; 
tion in universities and colleges. It is 
also one of the country's most dem0
graphically diverse and complex sys
tems; its student population is 52 per
cent white, 23 percent Asian. 12 

.. percent Hispanic and 4 percent blac:k!: 
with the remainder of the students W'I-: 
identified by race. " ".: 

, "We can't tolerate policies thaJ: 
trample on individual rights; WilsOn 
told the regents,'six of whom he ap-: 
pointed. "What we want to do is cele-: 
brate the individual." . . . 
'To both applause and hisses, Wilson: 
called affirmative action unfair and' 
discriniinatory and said it was wroilg 
for university officials to admit unqual
ified students on the basis of race 
alone, while denying opportunity to 

',quayr:ed applicants. ." ......._ L"~·"';·' i 


I ing. Several hundred protesters ap'-: 
peared ~utSick and six were~ted ~ 
for blocking the entrance. ' " : 
, 'As the vote approached, several au- . 

dience memberS shouted: "You're vot
ing for~cismr After the regents ~ot
ed 15;1'D 10 to abolish affirmative 
action in hiririg practices.the audience, 
filled :with affirmative actio~ ~dvo- . 
cates' including students, nurusters 
and Rainbow Coalition founder Jesse 
L Jackson, broke into chants and sing
ing that disrupted the meeting. The 
regentS reconvened in another room 
to take;tbe 14 to 10 vote on ad.mis
sions policies.' , . 

I The proPosal to end race-based ad
missions policies was introduced by

t Ward Connerly, a Wilson appointee: 
and black busin~ v.:h? 'd afftr531, 

mative action was polarizing the na~ 
lion and needed, to be curtailed. He 
said be was shocked to find that on 
some UC campuses, only 40 percent 
of the stildents are selected on grades" and test Scores alone. The rest fall ~ 
der ottir selection categOries, some 
of them racial or ethnic. ' 

" , Cannerly said racial preferences no 
longer serve their original purpose of 

,!, righting old wrongs and have ms~ea~ .. 
\ ~~"o~ve preoccupation. 

u 

i ,Nowhere is the preoccupation as 
great as at universities, he said. , 

The issue has come to dominate the 
political landscape in the nation's larg

i est and most racially diverse state. A 
statewide vote on affirmative action is 

, expected next fall. 
Many speakers, as well as the pres

ident and aU of the vice presidents, 
chancellors and the entire academic 
senate of the University of California 
system, challenged the governor's 
contention. They argued that affirma· 
tive action was producing a diverse 
student population and that the uni· 
versities, far from suffering, were 
world-dass; 
• "We are a public institution in the 
most demographically diverse state in 
the union," UC President J. W. Pelta
son told the regents in his defense of 
racial considerations. "Our affirmative 
action and other diversity programs, 
more than any other single factor, 
bave helped us prepare California for 
its future. ••• To abandon them now 
would be a grav~ mist.ake:-" 

, Many speakers . said the regents 
s~ould not be forced to tackle such a 
bighly politicized issue-especiallyone 
being pushed by a presidentiaJ con

, tender. "We're in the cross.fire be
t~een nationaJ campaign politics and---- ;;.~.. ~---.--~~.;...~-,-

the politics Of protest: caught in "the 
rhetoric Of anger," said Ralphi Carmo
na, a regent who supports affirmative 
'action.: " 'I' , 
. California has led the nation on afftr· 

mative action and the Unive'rsity of 
California's campuses have been at the 
forefront, producing at the uni~ersities 
of Los Angeles and.Berkeley Some of 
the most diverse student popUlations
in the world. ' . . \ 
' In the past three decades. UCO 
Berkeley, for example. has undergone 
dramatic change, from an almOst aU
white student body to t~y'snwn
bers: 39 percent Asian, 32 Percent 
white" nearly 14 percent Hisp3nic, 6 
percent black and 1 percent American 

~irtrmative action were' to lend, it . 
is widely asswned that enroUm~nts of 

i 	whites and particu1arly ASians\wouid 
climb, while blacks and Hispanics 
probably would suffer. One ue study 
predicted that the nwnber of blacks 
would decrease bY 60 to 10 perrent at 
Berkeley. ' I 

.One by one. politicians, students, 
academics, activists and executives 
stood before the regents and made im· 
passioned pleas on affirmative action. 

End it, said Nao Takasugi, a\Japa
nese American state assemblyman. "It 
is nothing-'more tii3D-stiie-nWldated, 
discrimination and no different~ than 
the internment of me and my fahtiIy," 
said Takasugi, who like 125,OOO Iother 

, Japanese Americans was placbd in 
camps here during World War II.! 

The arguments cut across tacial 
'stereotypes. White males spoke in 

, support of affirmative action! and 
! some blacks against. Asian Aineri. 

cans quoted the Rev. Martin LUther 
King Jr. Others Asians, such as Lee 
Cheng of the Asian American f:,egal 
Foundation, said affirmative action 
had caused discrimination against 
Asians. "It's blatant racism," Cheng 

: said. . ' I
I But many speakers declared: "I 

'am here today because I am a bene

ficiary of afftrmative action." : 

" Barbara Lee said just that. A ~Iackr 
; state assemblywoman from OakJand, 

, Lee said "afftrmative action works...· 

! She warned against turning back to 

~e dark days of exclusion." I ' 


Jackson also lectured the regents, 

directing many of his commentS di

. rectly toward Wilson. i 
"I do not wish to be colorblind," 

Jackson said. Society should not be 
"race-neutral," he said, "but r~ce· 
caring," , _ 
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Protests erupt as regents 
eliminate affirmative action 
By Gale Bolland 
and Marla Goodayage 
USA TODAY 

SAN FRANCISCO - Unlver
sity of California regents voted 
Thursday night to end amrma- . 
tive action programs in admlt-; 
t1ng students and blring worit-. 
ers at the nlne-5Chool system. ; 

The biumph for RepubUcan 
Gov. Pete Wlison. the regents' 
president, Ignlted an angry pro: 
tesl that forced regents into 8 
side room for thelr Ina1 vote., 

Jesse Jackson, who was' 
among demonstrators who db
rupted the meeting, later 
joined 100 people blOCking a I 
busy Intersection nearby. \ 

They disbursed after It be
came clear they wouldn't be 
arrested. "1bey won't arrest us 
because we're too strong," 
Jackson said. .' 

What regents did: 
II> By a 14-10 vote, they eHmI

nated race as a criterla for ad
m.l$l.on starting in 1997. They 
also reduced the percentage of : 
students admitted for reasons . 
other than thelr bIgb scbool : 
grades and test scores. " ,'. ~', .:, 

II> By a 15-10 vote, they. 
agreed as of January blring DO, 
longer will iDclude "race, reli
glon. sex. color, etbnidty or na-' 
tiona! origin as criteria." , '. 

.They con!nned Californla's 
place at the front of a national " 
debate over how equal oppor
tunity sh'ould be guaranteed: 

II> Opponents of aIIlrmative 
action. such as Wlison. who bas 
put rolling back the poUdes at 
the heart of his presidential
campaign, say they dlscrlmi
nate aga1nsl non-m1norlties. 

'1t means the beginning of 
the end of raclal preferences,"
said Wlison after the votes. 

II> Backers. such as Jackson. 
who also bas had presidential
aspirations, say they redress • 
centurles of dlscrlmlnation. 

Californla made race a fac
tor in admlsslons and bJ:rlng in 
the 1960s. After the Supreme 
Court struck down that stan
dard, other factors were add- , 
ed, including socioeconomic ' 
status, talents or handicaps. ',' 

"ThIs Is huge," said student 
Regent Ed Gomez, a backer of 
amrmative action. "In Indiana. 
Michlgan - all across the 
country, they are watching us." 
II> Effort rolla on. 3A 

"id0t11
7-;;/~ ps-

. ~ALIFORNIA REGENTS VOTED to end 
racIal pref~ren~es In student admissions. 

The Umverslly of Californials governing 
•Board of Rege~ts voted 14-10 after protesters 
(halted a meetmg on the reso*tion. Jesse 
, J~c~on ~~d others disrupted the meeting by 
singIng We Shall Overcom~." and six 
peopl!! were arrested on civil disobedience 
Charges. Earl~er, t~e regentsl had voted 
1?-1? to end afhrmatlve action i~ the univer
Sity s employment and contracting practices 
by Jan. 1. 199?· . j' '" 

,Gov. Wdso~. c~mpaigning for the 
1996 GOP preswentlal nomination. has ' 
urged repeal of affirmatiVe action 

" .throughout the Iline-campus university. 
. ,,_ . * .* *, :.J 

I 
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University Regents in California 

Battle Over Affirmative Action' 
By B. DRUMMOND AYRES Jr. 

SAN FRANCISCO, July 20 - With 
President Clinton's strong defense of 
affirmative action on Wednesday 
still ringing in their ears, the govern
ing regents of the University of Cali
fornia hotly debated today whether 
to stop admitting students, hiring 
professors and awarding contracts 
on the basis of race and sex. 

The debate. heavily tinged with 
PreSidential politics and marked by 

i angry rhetoric and street demon-

I strations, constituted still another 
1 sharp escalation In the growing na
, tiona I furor over how best to Insure 

equal opportunity. 
Gov. Pete Wilson had pushed the 

, board to take up the divisive issue, 
leaving no doubt that he intended to 
make affirmative action a major 
stepping stone in his quest for the 
1996 Republican Presidential nomi
nation. 

i A moderate on most social issues; 
; Mr. Wilson has been an outspoken 

opponent of quotas and set-asides 
since he announced his candidacy, 
though earlier in his political career" 
,he favored them. 

But whatever his past views, a 
vote to do away with quotas and· 
other preference programs likely 
would help his shaky standing with 
the powerful conservative element 
that dominates the Republican nomi
nating process. 

"Mr. Clinton,with his ·stronfde-. • meeting of the 26-member Board of ' 
tense of atfirmativeaction ' 'on' 
Wednesday, ,similarly aimed"to 
shore up his standing with blacks 
and other liberals who control the 
Democratic nominating process. 

Outside the hearing hall today sev
eral hundred supporters of affirma
tive action demonstrated, a few so 
energetically and noisily that they 
were arrested. 

Inside. It was a non-Californian, 
the Rev. Jesse Jackson, who offered 
the strongest defense of preference 
programs and who, not incidentally, 
further raised the political stakes of 
the debate. 

Mr. Jackson, who has hinted he 
might challenge Mr. Clinton or run 
as an independent in 1996 if Demo
crats do not continue to mount a 
strong defense of affirmative action, 
argued that "the promise of equality 
in America is unfulfilled" and there
fore remedial outreach must contin
ue to insure equal opportunity for all 
citizens. 

Most polls indicate that about 60 
percent of all voters have deep res
ervations about the fairness of affir
mative action. That was a point Mr. 
Wilson made at the outset of today's 
debate as be eKercised his preroga
tive to serve as chairman of the 

Continued on Page AU, Column 1 

Regents, which oversees a nine-cam- ' 
pus, 152,OOO-student state education 
system that is not only one of the 
largest but also one of ,the most 
highly regarded in the country. 

"We cannot tolerate university 
policies or practices that violate fun
damental fairness, trampling Indi
vidual rights to create and give pref
erence to group rights," he said in 

. urging the board to dismantle the 
university's affirmative action pro-' 
grams. 

"Race has played a central role in 
the admissions practices at many 
University of California campuses," 
he added. "Indeed, some students 
who don't meet minimum academic 
requirements are admitted solely on 
the basis of race. Are we going to 
continue to divide Californians by 
race? The answer we owe the people I!

I 

and the change we must make are 
clear," 

The actual proposal to change the 
policies was made by Ward Conner
Iy, a Wilson appointee who is one of 
two blacks on the board. 

"OUr system of preferences is be- , 
coming entrenched as it builds its 
own constituency," Mr. Connerly 
said. "Our obsessive preoccupation 
with race continues to add to ,the 

, divide." 
Several dozen state legislators, 

educators, 'students and interested 
citizens appeared before the board 
to defend affirmative action, many 
accusing Mr. Wilson of compromi's
ing academic freedom with politics, 
others calling Mr. Connerly a traitor ' 

. to his race. 
The defenders pOinted out repeat

edly that California, the largest 
state, already is the nation's most 
ethnically diverse. The pleaded with 
the Governor and regents not to take 

I any action that might increase eth-I, nic tensions., ' ' ,---- ................~-. 
 ,., 
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"'''Affirmative Action ,Tears U. ofCalifornia\
- ....-. . Somfn.uggesteQ·"mat"tne'regents posal on University of California ad "I am a product of affirmativ~ 
I· 

need not take any action because the missions had been projected by state action," Mr. Brown, a Democrat, 
iSlioUe of statewide affirmative action officials, before the meeting. They said, pounding the lectern and reca II~ 
'plans likely would be on the 1996 ! ing that when he first moved to Cali' said it would significantly increase 

ballot in California. Let the people, the percentage of students admitted 
 fornia in 1951, from Texas, kindly 
not the regents, decide, they urged. to the university system strictly on white officials gave him a "break'j 

In his remarks, Mr. Jackson said the basiS of academic merit. and allowed him to enroll in college 
that other governors, such as Orville In recent years, between 40 and 60 and achieve his dream of a degr~ 
Faubus of Arkansas and George despite an "inadequate" high school percent of all freshmen have been 
Wallace. of Alabama, had failed the admitted on the basis of academiC education. \ 
equal rights tests when challenged merit alone, with the remaining ~'But today," he continued, "the 
back in the 1950's and 1960's. Look freshmen admitted on the basis of university now offers something that 
ing directly at Gov. Wilson, Mr. many other factors, including athlet- is still short of the American dream 
Jackson said: "Stand on right! You . ic ability, other extracurricular ac- for many. So keep this body free of 
can go forward or you can go back tivities and in many instances, eth politics and save affirmative ac
wards. Going backwards means de " nic origin. tion." 
nying race and gender as factors." . Under the Connerly measure, be A fellow legislator, Assembly

The Governor stared back at Mr. : tween 50 and 75 percent of all fresh· woman Marilyn Brewer, a white Re
Jackson, his face a mask. Mr. Jack : men would be admitted solely on the publican from Orange County, en
son changed course. .: basiS of academic merit. The others tirely disagreed. 

"Academic freedom is being pol i would be admitted on the basis of "We have gone from an era of 
luted by a political agenda," he as other factors, including socioeco colorblindness to an era of color
serted. nomiC status, but in no case could coordination," she said. 

Many of the regents confronting , membership in a racial or ethnic At one point in today's debate, Mr. 
the affirmative action issue, Mr. group playa role. . Connerly, who is a Sacramento hous
Jackson said, had been placed on the According to one study commis ing developer, offered a brief person
board by the Governor, a number sioned by the board, the number of al comment on its heated nature. 
after making substantial contribu· ASian students admitted would rise, He proposed eliminating affirma
tions to the Wilson campaign. the number of whites would remain tive action as it has been practiced, 

"This is politics at its lowest," Mr. ,the same and the number of blacks he said, because he was interested in 
Jackson dec)ared. '" appeal to you to and Hispanics would decline. raiSing "the level of maturity in the 
rise above this and save our chil Assemblyman Willie L. Brown of demographic process." 
dren." San Francisco, the best known and "But this," he concluded, ache in 

The impact of the' Connerly pro .most powerful black politician in , his voice, "has been a long painful 
.. ,.,. .. 1 " 

California, offered the regents an journey for me. My detractors have 
other defense of affirmative action. . often been unkind." 
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Vote iriQilif. 
addsinipetus 
to GOP issue 
By Richard BeitfldeUo 

· USA TODAY . 
'.':' . .' ' ..:';. 

The Un1~rsity of California 
regenIS' vote Thursday to scmp 


! drmative action adds mo

:, mentum to the escalating drive 

',: against preferential treatment 

..' for minoritiES.. • 


And for CalIfornla Republi
can Gov. Pete Wilson, the vote 
lends needed credibility to his 
effort to ride the anti-e.mrma
live action sentiment Into the 

· GOP presidential sweepstakES. ' 
; " ~It's a tremendous launch 

tor Wilson," said California As
, semblyman Tom Hayden, a lib
eral Democrat "It's been a 
whole week ot national publici
ty. certainly more than be's 
gotten from anything else." 

The vote also Is a bocJ;t for 
Republican drives In Congress 
to end at least some of the pro
grams, despite President ,Qin. 
ton's call this week to "mend it, 
but don't end it" , . 

, ' . "AJIInnatlve action Is a key . 
, Wedge Issue for Republicans 

· and they're going to play it tor 


, " the long game.... said Indepen-: 

.~'dent analyst Charles Cook. 

, . , ' " ' ". ". ' Pool photo by I.aq AIkins. AP 
TUMULTUOUS SCENE: Demonstrators and church leadefs led by Jesse Jackson disrupt a meeting 
of University of California regents in San Francisoo, forcIrg the panel from its meeting room. 

' 

~ Democratic consultant Gary' said Franks, one ot two black" . 21 In U.s. DIstrict Court In 1.&'1 
;\ Nonlllnger said drmative ac- GOP House members. 'Cruces, N.M. The target Is a 
..,lion will be the Republicans'.. .Other minorities, !lowever, Defense Department program 

1996 equivalent of their 1994' were devastated. setting aside contracts for mJ. 
"'pledge to cut taXES.","We don't bave friends any- narities for work at the WhIte 

,GOP National Committee more," said Matt Barnes Jr., a Sands MlssUe Range. .,' 
Cbahman Haley Barbour said member of the NAACP nation- Although Clinton Wednes-
Republicans In Congress are aJ board of dIrectors wbo lives .- day defended drmative ac
"committed to thoughtful and In Richmond, Calif. "We don't tion, be ordered the end or 
deliberate refonn, and well do bave the friead of the Supreme ~erlIaUl of BII)' program that, 
it In this Congress." Court We don't IJave friends ar,"aeates a quOta, c::ftIIHeS pret

. . 
. Rep.'o8ry Franks. R-Conn., liberai white PeoPle." 

said be will introduce an Just last month, the Supreme 
amendment to an approprla- Court narrowed the scope of at-
lions bill next week to ban gov- I1rmative action preferences. 
ernment agencies from award- In the Drst challenge since tlie 
Ingcontrac1s for racial and rulln& c.s. McCrossan Con-
gender reasons. "My amend- ,struction Inc., a whlte-oWned 
ment will be the opening salvo contractor. based In Maple 
against attlrmatlve action,'" Grove, Mlnn., lIIed a suit June 

, 
,.erences tor Unquallli~ Indi

viduaJs. creates· reverse dis
crimination or ,continues even 
after Its equal opportunity pur
poses bave been achieved" " 

Back In CalIfornia, the re
gents' vote set 01 celebrations 
by supporters of a stateconsti- i 
tutional ban on preferenCES. 
,Joe GeIman, campaign man.. 

ager for the InItlalive drive, 
said the passage Is "motivation: 
for us to continue on the path to , 
enshrine the dvU rlgbl3 lnltia- ; 

, tive In our state's constitution. I 

••• That'S not an easy thing... 

. Contributing: Gary Fields, 

Richard WolI, Gale Holland 


.. Celifomla vote, 1A ' 

, " ,·,'1',·:, .. , ." ,.

Protesters·. 
, diShI':lto:
,:"" ,J?
meetfug

'" . I· . 
SAN FRANCISCO - Po

litical screiuriIng remlnis
cent of the 1960s disrupted a 
University of California re
gents meetlngi Thursday as 
the board scrapped '6~m 
alDrmatlve action policiES. 

, More than 1100 students 
and mlntsters erupted In 
clapping before the board 
could vote to throw out mce 
as a criteria for admlssions. 

Singing the Civil rights an
them We Shd1l Overcome, 
protesters loc*ed antIS and, 
encircled the room as most 
of the 25 regents - Includ
Ing Gov. Pete ~iIson -lied 
the room. The board lin
!shed the voteielsewbere. 
" ,"We must. light back," 
Jesse' Jackson said. ''You 
must contain thls virus and 
stop It here." 1 

Jackson led protesters 
downtown, where tbey 
briefly blocked an intersec
tion. Wben they weren't ar
rested, they headtid baclt to 
the school I '.: . . 

"I can't believe the fut:u.re 
of young minorities Is going 
to be detemlJned, by old 
white men,~ Isaid Gabriel 
Avina; 19, a'student at UC-
Santa Barbar8. ' ' ' " 

Thi¥ protest was the sec> 
and disruption. In the after
noon. the room. was emptied 
tor 40 minuteS after a bomb 
threat No bonm was found. 
, . -Gale Holland 
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, ',,' ,'-a prbt,e, •~~~~~~~~~~~:~Calffi,-,0"rm, ',s,te,",r"S to v.:atch the proceeding on TV '"; ts" , , tin-" ~oru!ors, One hanged Mr. Wilson

wrec",k re",'ge,n ' mee" g, , fu:r::~~Oth~~li:~~~saii;Education," ,.

Preferen,ces Ii,eiect.ed,' in first of 2 ''',otes I' ~I A~out3001a~office~ssi:oodby.:J VI: ~ve ~e~ple, mcluding the Rev., 
1,' .' Cecll Williams, a San Francisco 

,~~~li~~ssLOtke ' ~hl~hti~~i~g::~~d:~~, ~?~~:. 

i 

; 

; activist.~re ~~~ste~i ;he~ theY " 
_~____,--":"":~_,,;,,,,c..;.... .' ters' and others protesters, was, I' sat in the entrance to the UCLau-

SAN FRANCISCO _ Singing Democratic Lt. Gov. Gray Davis, a '. rei Heights campus and refused to 
, "We Shall Overcome;' Jesse Jack- ' regent and political enemy to Gov. move. As police led the five away, 


son and other demonstrators took Pete Wilson. The governor has about 300 people crowded around 

over a University, of California made ending affirmative-action chanting, "Justice yes! Wilsor: 

Board of Regents meeting last' programs the centerpiece of his no''','.· ' , ' ",,' : ",:- " ' 

night after the panel voted to end struggling campaign for the 1996 Another person was 'arrested 

affirmative-action hiririg policies. , Republican presidential nomina~ I for refusing to move aside. ' 


The ,takeover came before re-, tion, , ' " Outsi.de, the.only ~ign of support 

gents had a chance to vote on an-The takeover came after the re- for endmg affirmative action was . 

other proposal to end race-based gents voted 15-10 to halt affirm- a plane towing a sign that said 

ad~issi.ons at the nine-Campus ative action in hiring. A woman "End Race and Gender Based 

uruverslty system. ',' ' stood in the back of the room and ; Preferences Now." ,', '" ' 


The demonstrators pushed to yelled in protest. ' "Put an end to the madness:' 
. the front of the room where the The regents suggested clearing ; thundered .Republican Assembly-

regents had been wrangling over ; man Bernie Richter, urging the 

affirmative action for 11 hours, ,the room: prompting Mr. Jackson, ',Board 0E Regents to adol?t the pro

linked arms and sang the civil " who had pledged to commit civil. posals. We mu.st rededicate our-

rights protest anthem. " disobedience ifnecessary, to stand selves to e.ndmg go~ernment-


Most regents left the room, but and fold his arms across his chest. lenf?rced racI~,m before It tears our 

some stayed to sing with the dem- The demonstrators surged for- society apart. ' 


ward. , ' , • "Don't rush to judgment:' coun-
Mr. Jackson, who faced off with tered Democratic Assemblyman 

Mr. Wilson in two days of protest John Vasconcellos, urging regents 
and debate on the issue, stood on a to put off a ~ote. ' , , 
chair to address the crowd. "We : The mee!ing begat a series of 
must fight: back:' he, said. "You demonstrations, speeches and a 
must contain this virus and stop it s~dent-regent forum Wednesday, 
here!' '" '.', , ,with nearly 1,000 people packing a 

Earlier, six, persons Were ar- ,church for ll~ emotional rally. .' 
rested on civil-disobedience ' " 
charges and a bomb threat forced 
evacuation of the meeting room 
for 40 minutes as the regents 
neared the first vote. " ' 

At the start of the meeting Mr. 
Wilson tried to set the term~ for 
debate from his vantage point as 
president of the panel. "Are we go
mg to treatall Californians equally 
and fairly?" he asked. "Or are we 
going to continue to divide Califor
nians by race?u: , , ' 
, Mr. Jackson, himself a potential 

presidential candidate; urged re
gents not to drop race-based ad

, missions. "The consequence of go
ing backw~rds is the loss of hope, 
the furthermg of despair,the hard
ening of cynicism we can ill af-, 
ford:' Mr. Jackson said in an emo
tional 45-minute address. • 
, As Mr. Jackson left, he made a 
point of pushing' to Mr. Wilson's 
seat and shaking his hand. Mr. Wil

, " 'son rose and the two spoke for a 
moment, the taciturn governor The Rev. Jesse jackson hUgs' AF· 

•Hastings law student Vernonsmiling faintly. ~venty people ad
d~esse~ the regents, who began Goins for his impaSSioned speech 

; ,dlscussmg. the issue late in the , supporting affirmative action. 
, ,afternoon. '" ,;, ....."•. ,.. '.. ;" ,~,. ".,~~",." ..... ,'., .... '. 
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Publix 
accused in 

sex-bias 
lawsuit 
Case may become 
biggest in U.S. 

,By SUSANA BARCIELA 
- Herald Staff Writer 

Eight Florida women are 
charging that Publix Super Mar- ' 
kets the state's biggest private 

, employer, has systematically di.s
criminated against women In 
assigning jobs, promotions, .pay 
and other employment practIces. 

The women on Wednesday
filed a class-action lawsuit in 
Tampa federal court against Pub-
lix in what could become the 
country's largest sex discrimina
tion suit. Crafted by an Oakland law 
fi rm with a track record of win

. 
nin& multimillion dollar ,discnm
inatlon cases, the laWSUit comes 
as the EEOC conducts an investi
gatio~ of Publix's employment 
PJtCf~c::ieast the fourth c1ass-ac
tl'on dl'scrimination lawsuit filed 
against a major grocery chain 
over the treatment of women. 

Publix denied the allegations. 
"This is preposterous," Publix 
lawyer Charles Shanor said in a 
statement, Shanor is a former 

'''Pubhx malntams two 'career 
: tracks:' one, for men, which leads 
~ to promotions and management 
.. positions, and another for 
:: women. which leads to dead-end, 
;: lower-paying, nonmanagement
.' positions," the lawsuit alleges. 
. "Publix has a way, when they 

no longer feel that you are ad van

.. tageous, they will not fire you,

, they will make you quit," said 

Melodee Shores, who worked 12 
years for Publix in South Dade 

. and LakeJand. 
Hired as a part-time cashier in 

. 1981, Shores later worked as a 
full-time teller and stock person. 

'She saidPublix repeatedly
denied her promotions given to 

,less-qualified men. Shore, 32, 
said she became the family's pri
mary breadwinner after her hus
band became disabled. 

"I decided I couldn't raise my
children on a cashier's salary, 
and Publix managers make good
money," she said. But when she 
asked for managerial opportuni
ties, Publix managers would ask 
her what she was going to do 
about child care, she said. 

'What do I have to do?' 
In 1992, after Shores was 

n:lssed over for five managerial 
jobr-: h k d h s, seas e : "W at do I have 
to do different to get promoted?"

Shores said, "The store man
'ager looked at me square in the 
eye and said, 'It wouldn't hurt 
you to lose 20 pounds.''' 
Another manager suggested 
make up would help, she said. 

Today, Shores said her job in a
Lakeland doctor's office pays
half of what she made at Publix. 
Shores was the only one of the 
eight women who had worked in 
South Florida for Publix. The 
grocery chain is based in Lake-
land. " 

general counsel for the U.S,; In the last several years, Publix 
Equal Employment Opportunity 
Commission, th~ f«:de~al ,agel)cy
that enforces antl-dlscnmmatlon 
employment laws. 

"They are attempting to esca- i 
late eight div~rse and individ,ual-, 
ized complamts about various 
local store employees into a class 
action covering nearly 500 super:- ' 
market locations," the statement 
said. ' ' 

In the lawsuit, six former and 
two current Publix employees 
from different areas of the state 
allege that the company assigned 
women to lower-paying jobs such 
as cashiers, meat wrappers, cake 

, 
:: decorators, and deli and bakery' 
";cOunter workers. Once hired, the 
~. women said, it was virtually 
~ impossible to advance. All eight 
:~ had previously filed EEOC com~ 
: pl~~t~!,!gains~ Puplix. . 

has been both lauded and blasted 
. for its employment practices. 

In 1993, Publix appeared on 
the top to list of the book The 
100 B('st Plac('s to Work for in, 
Amer;ca. Employees own 80 per
cent of the company through an 
employee-stock,phin.',':.' '.: . 

In 1994, rubhx was recogmzed ' 
by the Florida Commission on 
the Status of Women and others 
for progressive employee pro
grams. Last year, Publix began 
running full-page newspaper ads 
featuring women and minority 
~mployees in positions ofauthor

,tty. _ .. '.~,--' _0 , 

In 1993, the Florida Consumer 
Federation criticized the chain as 
a "b~.stion of th~ good-old-boys
club, after a· Visual survey 10 
Publix stores found few women 
blacks and Hispanics in manage: 
ment. The consumer federation 
is a statewide consumer· advo
cacy group. 

The claims 
In the Publix lawsuit. the 

women charge that Publix man-' 
agers: 

• Made sexual advances and 
remarks. ' 

• Paid them less than male 
employees for th~, same job . 
, .• Denied them training and 
other advancement opportuni
ties offered to men.· 

• Retaliated a~ainst employ
ee.s ~or ~omplainlOg about dis- , 
cnmlOatJon. ' 

"It's hard to imagine a female 
employee who hasn't been 
touched by.one ofthese actions," 
said Charles Burr, a Tampa law
yer representing the women 
along with the Oakland, Calif., 
law firm Saperstein, Goldstein, i 
Demchak & Baller. 

Publix did not respond to any
specific allegations. 

The Saperstein firm is noted in 
legal circles for its class-action 
discrimination lawsuits. 

"They've brought most of the 
b!g ones," said Helen Norton, 
director of equal opportunity 
programs for the Women's Legal 
Defense Fund, a Washington,
D.C., advocacy group, 

EEOC probe 
The EEOC has been conduct

i!l~ a broad investigatio,n of Pub
hx s employment practices since· ,\ 
1992. According to court records 
the agency believed that, since at 
least 1986. Publix has violated 
the law "discriminating against 
women with respect to job
assignments, and promotions." 

Stan Kiszkiel, EEOC regional 
attorney for Florida, said 
Wednesday's civil lawsuit will 
n,ot affect the EEOC investiga
tion. 

. Publix employs about 95,000 

people. It has 470 stores, most of 

them in Florida. Publix does not 

disclose how many women .it 

emplo~s, although the company 

has said that 30 percent of its 

management staff consists of 

women and minorities. 

, The class-action lawsuit esti

,mates that "Publix currently' 

employs' as many as 45,000 

women. It asks the cOurt to repre

. sent, all current :and former 

female employees of Publix. . " 


Given the size ~fthe company

,and t,he potential number '. of 

women involved, the Publix case 

is likely to bea landmark. ,. , 


"What this clearly shows is 
that the grocery-store industry' is 
suffering from longstanding,
institutionalized sex discrimina- . 
tion," Norton said. "It's the clas-' 
sic glass ceiling, where women 
and people of color are steered 
into low-paying jobs with no 
hopes of advancement." 
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Immigration 

HOUSE IMMIGRATION PANEL 
CLEARS BILL BY VOICE VOTE 

The House Judiciary's Immigration and Claims 
Subcommittee approved an ambitious immigration 
bill by voice vote on July 20. 

Late the previous evening, the subcommittee ap
proved an amendment to the bill that would allow 
t~e government to use testers to ferret out immigra
tion-related employment discrimination. 

The subcommittee spent four days marking up 
HR 1915, sponsored by Chairman Lamar Smith. 
~R-Texas). The bill would implement broad-rang-, 
mg changes in the country's immigration laws. : 

The bill calls for vast improvements in border! 
se~urity, enhanced methods of a~prehending illegal' 
aliens, and new procedures to prevent illegal aliens 
from obtaining employment and public benefits. It 
would reduce the number of immigrants to the 
l:lnited States by severely restricting the immigra
tIOn of extended family members. . 

Most of the bill, including the provisions relating 
to. employers, survived intact. Early in the markup, 
slight changes were made in the bill's proposals for 
the H-I B program (135 DLR A - 8, 7/14/95). The 
subcommittee resisted proposed changes in the in
vestor visa program. The subcommittee approved 
an amendment that would give employers 10 days 
to fix errors made in filling out 1-9 verification 
forms (138 DLRA-3, 7/19/95). 

The tester amendment, offered by Rep. Xavier 
Becer~a (D-CaJif), would allow the attorney gener
al to Implement tester programs similar to those 
used in enforcing the Fair Housing Act. The 
amendment would allow the use of testers to deter
min.e whether employers were discriminating 
agamst people who looked or sounded foreign. The 
amendment was approved by voice vote. . 

The bill now goes to the full Judiciary Commit
tee, which is expected to begin Ylorkon the measure. 
in September. : 

GLASS CEIUNG DIRECTOR TOUTS DIVERSITY 

The executive director of the federal Glass Ceiling 
Commission weighed in on the subject of afJirmativ..: 
action July 20, saying such programs help qualified 
people achieve success in the workplace and can boost 
companies'competitiveness. . 

"Workforce diversity-from the executive suite to the 
shop floor-is good business," Rene Redwood said in 
comments released by the LabQr Department. 

(No. 140) 
I 

. . .' '\ 
; Smart companies use the talents of all their work~rs to 
;compete in the global economy. Redwood said, ad,ding. 
~'the color of business is gre..:n." , . . , .
i Her comments came one day after President Clinton's 
isp..:ech on 'he subject .and one day before the commjssion 
!was to meet in Washmgton, D.C. The 21-member panel
ihOpeS'to hammer out recommendations for the president 
:and Congress on how to bT..:ak barri":Ts keeping women 
land minorities from advancing into top manage1ment 
I positions. ' . I 
! "Affirmative action helps qualifi..:d people achieve 
: their full employment potential and this is gootl for 
America." she said. ' I 

, The commission that R..:dwood serves as exetutive 
diri:ctor is expected to begin me..:ting 4 p.m. July 21 to 

; draft recommendations that aT": du..: to policy-m'akers 
. Nov. 21. Labor Secretary Robert 8. Reich. who chairs 
i the commission. is scheduled to open the meeting., 
! The commission. in its fact-finding report issued in 
: March. found that 97 percent of the senior managhs in 

For' unt' 1,000 industrial and Fort Ullt' 500 compani~s are 
white and 97 percent are mal..: (51 DLR A-I, 3/16/95). 

The panel was created in 1991 as part of the ICivil 
Rillhts Act and includes repr..:sentatives of business, 
advocacy groups, and congressional parties: 
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.Grounded'byag~ 
. Pilot's court victory could let older fliers take ,off.

'" "' . ,. ."" 

. ' '.• , ; .... '.'. .. " .' "~'. •.... ..; ,., ":,.:. 'StalfPholofLaura 

.' 

Chet Glowins·ld. a 35-year pilot forced to retire at age 50, successfullysuedJor age discrimination.. ": ,I 
Behind Glowinski is a Falcon-50 three-engine jet, the kind he flew for International Paper: " '.; .. :.'; .' . ..l-

I
l 

:c,:r;!t.t:~~:~~Wi,lI, '~~~~/#i!~~:~~~~~F~~ .":;.:~:~ t:;~~~,n;I;'~t;~~jl 
, '., neverforget his. International Paper would cases cresting? !1;: :', 

' ., " l~slttn1ghIt ats a i,< ebndkats'swoontashhetnew. !:nle::~~~~;'~f'~~e~'fil~~it(:,:::
.1 pi 0 lor n ema- :.' ~c 0 es c es ~r. . . thEiU.S. ~qual EmploYment ·~1)::·; \r 
1 tional Paper Co. . . . .,' ~ow. ~owever. GlowU~- OPWrtuOlW C;ommlssJon undeJ;.•;:....~ 
1 He taXied the 10-passen- " ski s career could be galD- 'the Age Dlscnminatlon In';~;/"1;':"'<;':'I' 
',I ger, F,alcon-50jet upto the:, ing new l,iCe in the hands ::' Employm!ilntActpeaked In 1~9~;< 

company's hangar at the ' .. ' of U.S,.Dlstr'~.t J~~ge Bar- . ~ ." }'.~:~r.~,~~I;I..~iS~~~~~~,~.I~h'2·,';}::·:J1 Westchester County Air·-;.: rington D. Parker J'r . .In. ";' .. f?;'." d .. ",\) '.'s,,';'" IIII!I!I'!'-III!. 

! ~~~&*~~;~::." ~;~:~~~~~~fi ,'.! i~~;i:~l~~r~~~'~{i" 

.~ ~hL1:~~~~~~;!.I'S· !:!(~J::¥:!:~!;~#-; •. ~'t ~51·,b,·.;'(~,·~'·~/.> ~~ 

! the last time I fly an Inter- . JUry awarded Glowmskl: 16 ,,:;. .., 
) national Paper plane," back pay of$75,219.36 after', .' ..• >'\:: : " 
'j'; Glowinski said. ~'He just . four hours of delibera-' :. .'. ':f;: :~' . . 
: shook hi~ head and walked tions- ' ~. : .. ~ .;:. .!~ .~,;.:,:.. ~~ ,4"~ ''.' .. 

,
• < away''':' .', .' Las"tweek th"eEEO'C; "":14 ;;::.,:i·"f':'''''':-F'·'''r'''T"''' 

• • " "," , ,'. . ',' " \ ,.' t" :.:.. , • • .' 'r' 

~ .. Th'e'date was Aug. 29, asked that Parker.order' ,; " , •. ?9~~::';.~M.:,: .~" '90 7' .:e~l '" '9f~~' 
~ . 1990. Glowinski had turned thec.ompany to remstate " .. ' :'Sc:Sifrce: u.s. Equal EmploymerJt· :'.... ::..~.,

60 the day before, marking'. the now-;64;-year-old ' £. Opportunity Coinmlssion .>,,:.: '•. ' .. :.,',:!.
his birthday in an Albany , !.. . ,. :,'. ,. .. ,.. '.....•. i 

\ 


." 
' 

. 

. 

hotel room, knowing that ..... Please see AGE, 2A .;, i Stall graphic/Marco Ooetli~ 

I 

http:of$75,219.36
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·Age: Ruling mayfavor'blder pilpts 

Continued/rom page lA 

'k' Itt' I P 'I tGlowms I as an n erna lona aper pi 0, 

or award him $338,000 in "rront" pay 
· - compensation equal to what he would 
have earned had he worked until age 67. 
International Paper's lawyers have until 

:July 24 to respond to the motion. 
Both legal and workplace experts say the 

Glowinski case shows a federal government' 
'at odds with itself over how to regulate 
older pilots, At the same time as the EEOC 

·is promising to use the verdict to help force ';j,;; 	 if ' , : CorpOrate pilots rarely have ito fly over
· other corporations to eliminate their age 60'., ht.'·',,·, '': " ,'" .' '. ",', " 

~n~~ ~~i~~~~rr~ro~ie:~~en:~~~e~r~ ~~~fnnvr~ra~r:n ~ltf{;; ~~~c~~~ 'gfs~~~\~~'Y;:ell1te,~,n~~al, ~aj~~~~~~'h'~"its

,36~year-old ban on airline pilots older than natIOn 10 Employment Act because. that, ," roots in Chet Glowinski's deep' I ve for a 
60 to include small commuter airlines, I all Ii "b fid tat'

"The law is in a ,state of flux at this point aw. o~s ~~ ona 1 e occupa IOn" . 'job he didn't want to give up. I" " , 
.., qualIficatIOns, or BFOQs. ',-, " '",'" ,', Glowinski joined the Air ,Force as a

and probably It will require a Supreme The Supreme Court has held that age-' , h . . ' 1949 ' h' bl d'
Court resolution" said Paul Grossman . BFOQ' h' h d" d ~ mec amc 10 ,was onora y IS· , 	 'related s -:- w IC are eSlgne lor' charged in 1953 and became a civilian 
head of the e~ployment Jaw departme!lt jobs in which age is a key factor In 
for Paul. Hastmgs, Jano~skY ~ :alxer I~ ,whether a person can perform - must be 
Los Angeles, ~n~ C<?-aut or 0 t e me~l-
ca!, ~ar ,AsSOCiatIOn s textbook on age dls
Crlmll'~atlon.. . .' 

Amid an agmg population and WIde
spread c,?rpo:at~ cutbacks, older ~eople

,like ~lowmski wno are. forced, to retire or 
· are laid otT have.grown mcreasl':lgly aggres
'Slve about pursumg legal remedies., 

"We as a ~rlI!. se~ more age c1rums than 
any other kin.d, said. Margaret Bryant of 
Jac~son, LeWIS. Schmtzle~ & Kr:upman: a 

· natlonal law firm based m White ~lams 
that re~resen~ management exclUSively.
:'It's an mcreasmg trend, Before you know 

: lt, we're all over 40." 
.Inthecourts 
• David Block. a Jackson, Lewis partner. 
· said age discrimination cases, in general. 
: are now harder to settle and are attract
• ing top lawyers - often because older 
: plaintiffs have more money with which to 
: pursue cases. 
• EmPloyment law experts estimate 
: there are 750 corporate aviation depart
• ments nationwide employing 5,000 pilots. 
; At ,least 50 corporations have air opera· 
: tions at the county 'airport, a major jet 
• neet hub for Fortune 500 companies 
: based in Manhattan and in, Westchester, 
: and Fairfield (Conn.) counties, manager 
'. Joel Russell said. " . ,", had no retirement age for its pilots for a in GIowinski's favor, but gave him less 
: Robert Unitas, the EEOC's lead lawyer 
• on the International Paper case, is jubi
: lant about the ,verdict. "We think it's a 
: major win for the commission," he said. 
• "Hopefully, we can use this case as a 
: springboard to start settling other cases 
: that JIave been lingering ~or!l while."., 
• 	 International Paper said It was "dlsap
• pointed" with the jury verdict, but it had 

-' "llment on a possible appeal. Joyce 
~es, senior human resources coun· 
fnternational Paper, said the poJi
. 	ed in 1982, remained in effect. 

any cited FAA rules' as one 

I·':'ii.:,;;"t-"l:",;·,/,.:,,\<,;:i: 

I" "We as a firm see more :i;I;;;:. 
I: 	 age claims than any,,' '., 

other kind. It's an, . 
increasing trend. Before 

k't 'all 
you now 1 ,we re ' 
over 40." " 

_ Margaret Bryant aHorney
" ' " ,:. .'" ,as four or five overmght Jllgntsa month. 

proved on a case-bY'case basis. Among 
th~ few BFOQs that have been uphe.ld by 
courts are those for school bus drivers, 
police offic~rs and .firefight~rs. Although 
IP did w10 a pilot retirement case 
brought by a former pilot in Penn sylva· 
nia, no pilot case is considered to have set 
a legal precedent. 
, ~l~winski an~ the E.EOC art;ued ~hat 
10dlvldual medical testmg ?f pilots lS a 
much better way to determme fitness for 
duty than a blanket age-based rule, 

"Everybody should be judged on their 
own physical and mental abilities," said 
Glo~ins~i, who ~ves i~ Isel~~" N.J. "It's- ert F. Kennedy and Benny /qood~an to 
not Just, OK, you re fimshed. 'places like Europe, South and Central 

"'. "America, Canada, the Caribbean ' and 
Other cof11P:8ntes' poll~e8 . Alaska.' ; . , I 

Other ~8Jor c:orporat~ons In the .~rea "It was a great job,. It's pro~ably in the 
have aVOided pdot I:etlrement POhCl~S. top 5 percent of aviatlon in the corporate 
IBM Corp. dropped its own age 60 pohcy field," he said recently. "I felt I had it. I 
more than three years, ago, spokesman really felt right on top." ., I~ . 
Tom Beermann said, T~e co~pany, which The EEOC approached Glo\Vinski about 
has seven planes, reqUires pilots to take ' taking his case because it wanted to win a 
physicals every six months, 'high-profile verdict to help i speed the 

PepsiCo Inc., which has four planes. has demise of other companies' pilot retire
never had a pilot retirement policy, but it ment policies, and sought tol counterba· 
requires annual pilotphysicals, spokeswo-Iance International Paper's victory in the 
man Elai~e Fr~nklin said.. . ,', ,Pennsy~vaniasult.' '.' . I • 

Reader s Digest ASSOCiation Inc. has The JUry ret~rned a unammous verdict 

~'long time," spokesman Craig Lowder than a third of his requested back pay 
said. The publishing company has one damages because it did not feel he had 
plane based in Westchester. tried hard enough to land a new job. 
. NYNEX Corp. has avoided the issue by Glowinski said he' made one Iflight on a 
contracting with an outside company for Contract basis in 1991, but family con
the management of its three· plane fleet. cerns made it difficult for him to travel 

Internation,al',Paper, which ~mploys ?vernight, which ruled out s~veral other 
about 70,000 nationally and 120 In West
chester. has 15 pilots and three jets. Two 
of the pilots are based at Westchester: ; 
' The continuing battle over corporate 
pilots' retirement age has only had a 
small impact compared with the FAA ban 
on airline pilots flying past 60. The EEOC 

estimates that, on average, 2,000 of the 
nation's 70,000 airline pilots 81re requiredto retire each year. " " ' , ' " 
' Major pilot unions, hOwever, back the 
airline retirement rule.., .' I", 
, Corporate pilots lead ditTerent lives 
from schedule-bound, airline Ipilots, said 
James G, Sovich, a captain with American 
Airlines and president of the 1,O,600-mem. 
ber Allied Pilots Association ih Arlington, 
Texas, Airline pilots. often . h~ve as many 

mechanic He' began pilot 'training in 
1954-55 ~nd he joined InterJational Pa
per in i964. In all, he has logged 35 years
in the cockpit, as well as 17,000 accident
and violation-free hours - but none in 
the past ,four years, He 'said it is too 
expensive for him to maintain his certifi
cation independently and fin'ding a new 
job has been difficult for a pilot in his 60s, 

Glowinski married for 38 years and the 
father of fo~r grown sons, no~ helps run 
errands at one son's nearby transmission 
shop. But he fondly remembers his years 

, on the flight deck carrying seven ditTer
ent International Paper chief executives 
and celebrities like Henry Kissinger Rob. 

JObs..-...:. ( Ii' , 
Now Glowinski hopes for a chance to 

once again.' don his captain's jacket 
-:-:- even though it would now require se· 
veral weeks of retraining. - ; 

"Why not?" he said. "It's a peach of a 
job." 
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Last Days Ministries Closes Commune 

LDM since the deaths ofher 
Christian musician husband, 
three-ye.;tr.:old son Josiah, 
and two-year-old daughter 
Bethany in 1982. They were 
killed with rune others when 
their c>-verloaded plane 
crashed after takeoff from the 
Lindale ranch. She married 
Andrew Sievright in 199L 
. "The season ofLDM living 
as a community-aD living 
on common land-has come 
to a close," she told CT. "'We 
are pruning back to the 
essentials, to the core ofour 
call. We had lost the cutting 
edge that God wanted us to 
have and 
that had n~IJ!~",,:I:'t Opportunity CommissiodOn tile block: LDM's Teus campus is for sale as tbe ministry shifts £WS. 

Last Days Ministries (LDM), 
founded by Keith and 
Melody Green in 1977. is 
reducing its staff by nearly 
two-thirds and selling 400 
acres ofits {anm headquar
[en. downsizing 

The ministry, moves to cut 
based in Lindale, overhead costs, 
Texas, since LDM will no 
1979, will be longer provide a 
headquartered in discipleship liv
the Monterey ing environ
Bay area of ment. 
California. Some uIt's been a 
staffwill remain AndrtW and Melody Simigltt real struggle to 
in Lindale while keep both the 
another group will set up ministry and community 
offices in Boone, North afloat," says Melody Green 
Carolina. In all, 40 of 116 Sievright, who has headed 

BEESON DIVINITY SCHOOL 

Professor Files Religious Bias Suit 


staffwill keep their jobs. 
In the future, LDM will 

focus on evangelistic tracts, 
music ministry, and an 
expanded and redesigned 
magazine. However,in 

John Killinger is suing Bir
mingham's Baptist-affiliated 
Samford University for 
alleged religiOUS discrimina
tion and breach ofcontract. 

The 61-year-old Killinger 
contends Samford administra
tors have not allowed him to 
teach courses in the universi
ty's Beeson Divinity School 
as promised at his hiring five 
years ago. Killinger says his 
theological views caused dean 
Timothy George to deny him 
teaching privileges. 

Killinger, a Presbyterian, 

says he had been assured that 
the beliefs prominent in his 
books on preaching and his 
15-year tenure at Vanderbilt 
University would not be a 
problem at Beeson. But, 
Killinger says, George in 
1993 canceled a course that 
he had planned to teach while 
Killinger was on a research 
leave in England. And more 
recently, Killinger says he was 
not invited to move into a 
new campus building with the 
rest of the faculty. MI would 
not have accepted a Position 

been such a 

part of the 

earlier years 

ofLast 

Days." 


LDM's 

17-year

old bi

monthly magazine 

at one point had a circulation 

of 500,000, but that has fall

en to 133,000. Only one 

issue was published last year 

because of too few skilled 

staff. LDM has been an affili

ate of Youth With a Mission 

(YWAM) since 199 I, and 

many of the released volun

. teers have joined Mercy 
Ships, another YWAM min
istry based in Lindale. KJj 

at Samford ifl had known I 
would not be permitted to 
teach homiletics in the divini
ty school" 

In the suit. Killinger 
charges that Beeson is not an 
interdenominational school as 
it claims. but "advocates the 
theology, liturgy. and biblical 
interpretation of the funda
mentalist wing of the South
ern Baptist Convention." 

George, a CHRISTIANITY 
TODAY senior editor and 
Southern Baptist historical 
. theologian, says, "I have 
nothing negative to say about 
Dr. Killinger. The matter is 
now in the hands ofour 
attorneys." KJj 

Baptist Schoo~ 
Paysfor AIDS i 
According to the Campt>ell 
University Statement ofpur
pose, the Buies Creek, North 
Carolina, Baptist School keks 
to help students devdop\"a 
sensitive awareness of the 
world and society in which 
they live and work with Per
sons" Despite this aim, the 
school-fearing a medidJ 
threat-in 1993 fired a ~hYSi
cal education teacher when 
officials discovered he I'@~l f';fs'"" 
AIDS. ' I' t 
, But the Equal Employr;nent 

(EEOC) disagreed with tIit.1,7(i :I(:':r; 
school's action and in Aptu ' , 
1994 filed a lawsuit on b~half 
of the teacher, identified ;h 
"John Doe," saying the pt~in
tiff had been wrongfully dis
criminated against becaus~ of 
a disability. The case is ode 
of the first in the country to 
apply the 1991 Americans 
with Disabilities Act to Pf9ple 
with AIDS. \ 

"There is no reason that a 
person with AIDS can't tea~h 
physical education," says E~OC 
attorney Adele Rapport. MIfthe 
school had interviewed a med
ical expert, they would have 
found this out." 

The two sides recently 
reached a settlement just 
before the case was scheduled 
for trial. The school agreed: to 
several measures, includingl 
the reinstatement ofOce atl 
the university and reimburse
ment for emotional damag~ 
totaling S325,OOO. 1 

Campbell University, I 
which also agreed to provi~e 
AiDS-awareness and sensitivity 
training for employees I 
involved in personnel decl- . 
sions, released a statement 
saying the school's money 
could Mbe better spent upon, 
the education onts studentsi 
than on legal fees. The plaini 
tiff is now coordinating stu- , 
dent internships in the I 
Campbell Exercise Science i 
Department and is no longer\ 
teaching. " ~ 
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Equal Employment Opportunity Commission 
4520 N. Central, Suite 300 ,I 
Phoenix, Arizona 85012-1842 I 

U.S. Equal Employment OpportunIty CommIssIon 
I 

, FOR IMMEDIATE RELEASE CONTACT:' Richard R. Trujillo 
July 10" 1995 	 Regional Attorney 

Phoenix District Office 
Telephone: (602) 640-2599 

MICROCHIP TECHNOLOGY INC. SUED BY FEDERAL GOVERNMENT 

FOR DISABILITY DISCRIMINATION 


I 
Phoenix, Arizona -- The Phoenix District Office of the Equal 

Employment Opportunity Commission (EEOC) ha,s filed a lawsuit 

under the Americans with Disabilities Act of 1990, and the civil' 

Rights Act of 1991, in the united States District Court in, 

Phoenix, Arizona against Microchip Technology Inc. for failing to 

hire an applicant because it perceived her as disabled and 

because 'Of her record of a disability. 

The lawsuit alleges Microchip hired an applicant for the 
position of layout designer contingent upon the successful 
completion of a medical examination. After the examination 
revealed she had suffered a work-related injury at her former 
place of employment and had received worker's compensation for ,i 
the injury, Microchip rescinded its job offer. The Commission is 
seeking reinstatement, back pay, compensatory damages, punitive 
damages, and injunctive relief. 

Richard R. Trujillo, Regional Attorney, stated: "As 'this 
case illustrates, employers may not refuse to hire an applicant 
simply because he or she may pose increased worker,'s compensation 
costs in the future or because of a perceived disability." 

The EEOC enforces Title I of the Americans with Disabilities 
Act, which prohibits discrimination against people with 
disabilities in the private sector; Title VII of the Civil Rights 
Act of 1964, which prohibits employment discrimination based on 
sex, race, color, religion, or national origin. The Commission 
also enforces the Age Discrimination in Employment Act of 1967; 
the Equal Pay Act; and the provisions of the Rehabilitation Act 
of 1973 which prohibit discrimination affecting people with 
disabilities in the federal sector. 

# # # # 



---
U.S. Equal Employment Opportunity Commission 

1 

FOR IMMEDIATE RELEASE CONTACT: 
I

C. LARRY WATSON 
July 18, 1995 REGIONAL A'ITORNEY 

(216) 522-7455 

EEOC SETTLES NATIONAL ORIGIN DISCRIMINATION SUIT 

AGAINST THE UNIVERSITY HOSPITALS OF CLEVELAND 


.. 

CLEVELAND, OHIO -- The Cleveland District Office of the United 
States Equal Employment Opportunity Commission today announced that 
a Consent Decree has been entered which settles the Commission'S 
National Origin lawsuit against The University Hospitals of 
Cleveland. . I 

In its Complaint' filed on March 7, 1994, the Commission 
alleged that University Hospitals violated Title VI.I by denying Drl 
Vinod Kumar Vinjamuri an interview for a Cardiology Fellow positio~ 
because of his national origin, East Indian. Under the terms of 
the Consent. Decree filed on May 25, 1995 by U.S. District Court 
Judge Lesley Brooks Wells of the U. S. District Court for th~ 
Northern District of Ohio, Eastern Division, Univer,sity Hospital~ 
agreed to pay Dr. Vinjamuri the sum of $6,500.00, as well as t6 
interview Dr. Vinjamuri for the July, 1997 Cardio~ogy Fellowship 
Program. University Hospitals has also agreed not to discriminat~ 
in application procedures, including job interviews, against any,1 
applicant for employment because· of the applicant's national 
origin. All terms and conditions of employment will be maintained 
and conducted by University Hospitals in a manner which does not 
discriminate in violation of Title VII. University Hospital~ 
further agreed to post Notices to all of its employees regarding 
unlawful discrimination in the workplace. . University Hospitals,l 
finally, will submit to the Commission, during the term of this, 
Decree, annual reports. The term of the Decree is two and one-half. 
(2*> years. 

The Commission enforces Title VII of the Civil Rights Act of 
1964, .which prohibits employment discrimination based on race, 
color, religion, sex or national origin or retaliation; The 
Commission also enforces the Age Discrimination in Employment Act; 
the Equal Pay Act; prohibitions against discrimination affecting! 
individuals with disabilities in the federal sector; sections ofi 
the Civil Rights Act of 1991, and Title I of the Americans withl 
Disabilities Act, which prohibits discrimination against people 
with disabilities in the private sector and state and local 
governments. 

http:6,500.00
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Michelle Eisele 
Senior Trial Attor 

juc '8 1995 
 (317) 226-7059, 

EEOC SUES PREFERRED HOSE AND COUPLING, 

A DIVISION OF PREFERRED TECHNICAL GROUP, INC. 


FOR DISCRIMINATION BASED ON DISABILITY 


NEW ALBANY, INDIANA -- The United States Equal Ernployrnent 

Opportunity commission has ,filed a lawsuit alleging disability 

discrimination against Preferred Hose and Coupling, a Division of 

Preferred Technical Group, Inc. 

According to the Complaint filed in the United States 
District Court for the Southern District of Indiana, Preferred' 
Technical Group, located in Mitchell, Indiana, violated the 
Americans with Disabilities Act of 1990 by failing to make 
reasonable accommodation to the disability of an employee and 
forcing him to terminate his employment~ 

The Commission alleges that the effect Of Preferred 
Technical Group's action has been to deprive the employee of 
equal employment opportunities because of his disability. The 
Commission has asked the Court to grant a permanent injunction to 
prevent Preferred Technical Group from engaging in any employment 
practice which discriminates on the basis of disability. The ' I 
Commission has requested that the Court order Preferred Technical 
Group to pay the employee backpay, prejudgment interest, 
compensatory and punitive damages. 

The Commission also seeks an order from the Court requiring 
Preferred Technical Group to institute and carry out policies, 
practices and programs which provide equal employment 
opportunities for qualified individuals with disabilities and 

,which eradicate the effects of its past and present unlawful 
employment practices. . 

EEOC enforces Title VII of the civil Rights Act of 1964, 

which prohibits employment discrimination based on race, color, 

religion, sex or national originj the Age Discr~mination in, 

Employment Actj the Equal Pay Act; prohibitions against 

discrimination affecting individuals with disabilities in the 

federal sector; sections of the civil Rights Act of 1991, and 

Title I of the Americans with Disabilities Act, which prohibits 

discrimination against people with disabilities in the private 

sector and state and local governments. . 


* * * 
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Final Action Expected On Rescissions Bill 
Reported agree~ent on ~mendments ~ould clear long-stalled bill; 
House continues push on fiscal 1996 appropriations measures 

The Senate is expected to take action 
today on a long stalled $16.3 billion 
rescissions bill. " 

The bill would rescind a variety of 
,.--__---,' funds not spent yet from 

various government 
accounts. . _. . bill can be cleared for the president. If itD~Y Democrats Paul Well- :'.. is amended at all, the bill would require 
stone, Minn., and CaroI further action by the House; time is run
Moseley-Braun, Ill., have· ning out in the fIScal year. 
blocked previous attempts 
by Senate leaders to clear ~~~I

.")",,. the bill (HR 1944) for the: 
president. 

Under an unofficial agreement 
reached yesterday, the Senate would act 
on two amendments by Wellstone today 
followed by a vote on fmal passage. 

One of Wellstone's amendments 
would restore about $320 million for 

( 

I 

low-income energy assistance for cold 
weather states. Another would restore a 
variety of funds for job training pro-' 
grams at the Labor Department. . 

leaders are putting pressure on mem
bersto reject the amendments, so the 

The measure also contains some $7.2 ' 
billion in spending for disaster relief, aid 
to victims of the Oklahoma City bOmbing 
and Jordanian debt relief. Clinton vetoed 
the original measure June 7, forcing nego
tiations that yielded the current bill. 

• The Senate today may consider leg
islation (S 641) that would reauthorize 
the federal government's key AIDS treat
ment program for another five years. 
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HOUSE FLOOR . I 
TRAIISPORTATION SPENDING BILL 
0111 TODAY'S FLOOR AGENDA I 

Once the House completes ac~on on 
the fIScal 1996 agriculture appropriations 
bill (HR 1976)~ members will tumlto the 
fIScal 1996 transportation appropriations 
bill (HR 2002). , 

The Republican leadership hopes to 
get members on their way home by 6 
p.m. today, so it is unlikely th~t they 
could complete action on the $12.8 bil
lion transportation spending bill.: . 

'The measure also would perotit the 
expenditure of $22.6 billion from Itrans

. portation trust funds. . • 
There is almost certain to be a big fight 

on the rule governing consideration Iof the 
transportation bill. The original rule pro
posed for 'the transportation spend~g bill 
would have left 15 mass-transit pro8nlms 
open to a procedural challenge, WI'hich 
could strike them from the bill. . 

, . 
continued on page 3 

I 
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aDemocrats Halt Regulatory Process Overhaul 
After Republicans fail in third cloture vote. Dole pulls bill; 

House condemns China; action on Bosnia delayed until next week 


Summary. Democrats once again 
defeated an attempt to invoke cloture on 
a regulatory overhaul bill, leading MajOrity 
leader Bob Dole of Kansas to puU the bill 
from the floor. Republican leaders said 
they were suspending negotiations with 
Democrats on the bill, which has been on 
the floor for 10 days. 

Meanwhile, another 
measure that had beffi left 
for dead several times over 
the last three weeks - a 
fiscal 1995 rescissions and 
supplemental spending 
package - was apparently 
revived last night with an 
agreement to permit two "ii'*iI.,.O 

A200-1042 EQUL2050701A2
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1801 L ST NW 
WASHINGTON DC 20507 

amendments and vote today. 
On. the other side of Capitol Hill, the 

House passed a bill condemning China's 
human rights and trade policies. 

SENATE FLOOR 
DEMOCRATS REBUFF CLOTURE AND 
GOP SHELVES REGULATORY BILL 

The Senate last night refused for the 
third time to shut off debate on legisla
tion to overhaul the federal regulatory 
process, prompting sponsors to suggest 
the measure had dred. 

The cloture vote was 58-40, two votes 
short of the required supermajority. Four 
Democrats and all Republicans voted to 
end the debate. 

".. :, 
" 

I 
After an impasse thal has kept the bill 

(5 343) on the floor 10 days, the twd sides 
had narrowed their differences in private 
negotiations the last two days. But Bemo
eratic leaders said they could not sJpport 
the bill and Republicans said they lcould. 
yield no more to demands by Democrats 
to lessen the bill's scope. . 
. Majority leader Bob Dole, Kari.l, said 
he wanted a thorough bill or no bill at 
all. "I assume we could haveI put 

, . ued I 3 . CORtin on page 
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f It also would have left a provision cif 
the bill, which would eliminate federal 
labor protections for mass-transit :work-. 
ers, open to the same challenge. 

But yesterday,; House leaders 
reversed that decision and will propose. 
an amendment to the rule that would. ,: 
give protection from points of orde'r to ' 
the projects and the worker provision. 

I 
The amendment to the rule also would 

protect a provision of the bill that would 
temporarily bar new funding or contracts 
for a controversial, multi-billion-dollar 
highway/tunnel project in Boston. 

APPROPRIAl'lONS . \1 . , . 
• DEFENSE SPENDING BILL MOVES TO ~ENATE FLOOR . . 

FULL HOUSE COMM'ITTEE ~WORKS BEGINS OIl HILL FUNDS BILL: 

", F'· .' 

together a regulatory reform bill that· 
cO\1ld get 100 votes but accomplish. 

.. imthing," he said. > .~' . . 
. Minority Leader Tom Daschle, S.D., ,said 

he. hoped to continue negotiations' once 
the Senate'-moves on to other business. 

.. The bill would rewrite the way federal 
agencies develop and issue most regula
tions, requiring agencies to perform cost 
benefit studies, subject to court review, 

. for regulations with an annual economic 
impact above $] 00 million. It would 
require agencies to justify major regula
tions when they are petitioned to do so 
by private sector interests. . 

The House Appropriations panel today 
is scheduled to take up the $244 billion 
defense spending bill for fiscal 1996. 

The draft measure would provide funds 
for an array of military projects, induding 
$493 million for the B-2 stealth bomber, 
$2.1 billion for the new F-22 fJghter and 
$3.5 billion for anti-missile defenses. 

The bill also would provide $650 mil
lion to cover the cost of ongoing military 
operations in Iraq. 

When combined with defense-related 
funding in the appropriations bills for 
military construction and the Depart
ment of Energy, the fiscal 1996 total for 
military spending would rise fO $265 bil
lion - $7.7 billion more than requested 
by the administration. • 

I .GRAMM SEEKS TO END SETASIDES 
The Senate last night was working late 

on the first of the 13 annual spending bills 
to come to the Senate floor, and Republi
can Phil Gramm of Texas launched the 
first of what will undoubtedly be many 
attacks on affmnalive action. 

Gramm offered an amendment to 
prevent any of the funds in the $2.2 bil

. lion Legislative Branch appropriations 
bill (HR 1854) from beillg set aside for 
coritracts to individuals based on race, 
color, national origin or gender. 

Gramm, and Rep. Gary Franks, R-
Conn., have vowed to press such 
amendments on many bills. 

The Legislative Branch spending bill 
funds the operations of Congress and a ' 

Republicans 
Speaker of the House""': Newt Gingrich, Ga. ..
Majority Leader - Dick Armey, Texas ..... .. .. 
Majority Whip _ Tom Delay, Texas. '. . 

Conference Chairman - John A. Boehner, Ohio 
Conference Vice Chairman -:- Susan Molinari, 

Conference Secretary- Barbara F. Vucanovich. 
Chief Deputy Whip - Dennis Hastert, 111." . 
Policy Committee Chairman _ Christopher Cox, 

'f· . .11 d" 
number 0 support agencIes, m~ u 109 
the Library of Congress and the Govern
ment Printing Office. I 
, The Senate .gave voice vote approval 

to an ame·ndment by Hank Bro;wn, R
.Colo.; that would ban the repiatement 
'of elevator operators in the Senate when 
vacancies occur. I : 

The Senate also aq:::epted, 60j39, an 
amendment urging consideration 1of leg
islation to. require reporters covering 
Congress to disclose their 6utside 
sources of income. I 

• Bosnia embargo. At the request of 
President Clinton, Senate Majority ,Leader 
Bob Dole put off until next Tuesday fur
ther consideration of legislation (S' 21) to 
lift the arms embargo on Bosnia. I 

The legislation (S 21) was penqing on 
the floor on Wednesday, but Do!e said 
the president urged him not to act on 
the measure until after a higl'i level 
meeting between NATO leaders arid U.S. 
diplomats this weekend. ' 

HOUSE FLOOR. I 
IN WORK ON AGRICULTURE BILL 
HOUSE REMOVES WlC REQPIENT CAP 

I
The House yesterday vot~d to 

remove from the $62.7 billion fiscal 1996 
agriculture appropriations bill CHRi 1976)

I 
a cap on the number of peopl~ that 
could receive benefits uhder a popular 
feeding program for poor womeh and 
infants. The vote was 278-145. I 

At press time last night, the Ho~ was 
debating the fmal amendments to the bill 
and Republicans said they were trYing to 
complete action on the measure last night. 

The House, vote last night did not 

. . 
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The committee-approved bill would 

establish a "deficit reduction lock box 
account" in which budget cuts would be 
credited. The idea is to strengthen House 
and Senate cuts in spending bills by allow
ing the cuts be used to lower the overall 
spending cap on an appropriations bill. 

"When this Congress cuts spending, it 
should lock up those savings for deficit 
reduction purposes and not let them be 
spent later for other purposes," said Rules 
Chairman Gerald B.H. Solomon, R-N.Y. 

The House is expected to vote on the 
measure next week; the bill would then 
be attached to a future appropriations 
bill. Action in the Rules Committee came 
only after a group of GOP freshmen 
threatened to defeat rules governing 
debate on future spending bills. Democ
ratic deficit hawks having also been agi
tating hard for the measure. 

" 	 :.SOCIAL POLICY ,~ HOUSE PANEL OKS BILL RES1'1UcnNG 
IMMIGRATION, UMmNG BENEFITS 

The House Judiciary panel's Immigra
tion Subcommittee yesterday approved 
by voice vote legislation to overhaul U.S. 
Immigration policy. 

Panel members completed work on 
the legislation (HR 1915) late Wednesday 
but put off a final vote until yesterday. 

The bill, proposing the most sweeping 
changes in immigration policy in three 
decades, would lower the annual caps on 
legal Immigration, restrict immigrants' 
access to public benefits, seek to deter 
illegal Immigration and speed deportation 

.... of foreigners who enter illegally; 
~ On Wednesday, members agreed by... 
... voice vote to delete a section in the bill 
N authorizing civil asset forfeiture for alien 
~ smuggling and unlawful hiring of aliens. 
.... SubcOmmittee Chairman Lamar Smith, R
~ Texas, offered the amendment, saying 
~ he had learned that the provision in his 
II. bill could possibly be used to seize the 
&.0 entire home or business of someone 
g who had employed a single illegal alien. -a The bill, which the panel began mark
~ ing up july 13, would lower annual legal 
-; immigration limits from 675,000 to 
~ 535,000 people, primarily by restricting 

.S family reunification visas to immediate rei
atives and by restricting the number of 

~ refugees who can be admitted. 
_~ To crack down on. illegal immigra
V tion, the bill would authorize 1,000 new 
..rIJ ' border patrol agents, order the Immigra
01 tion and Naturalization Service to build 
o 	 fences and other barriers along certain 

stretches of the border with Mexico and 

8 make illegal aliens ineligible for virtually 
all federal benefits. 

The bill also would make it easier to 
tum away foreigners who arrive without 
proper documents and claim they' are 
fleeing persecution - setting up a 
screening mechanism that makes it 
harder for such arrivals to enter the asy
lum system and receive a full-fledged 
hearing on their case. 

The bill is not expected to move to 
the full committee until after Labor Day. 

LAW/JUDICIARY 
PROPOSAL TO BAR DESECRATION OF 
U.S, FLAG GAINS IN SENATE PANEL 

A resolution aimed at preventing flag 
desecration won the solid backing of the 
Senate Judiciary Committee yesterday but 
faces a more uncertain fate on the floor. 

The resolution (S J Res 30, which was 
approved 12.0, would propose an amend
ment to the Constitution to give federal 
and state governments the authority to "to 
prohibit the physical desecration of the 
flag of the United States." A resolution (H 
J Res 79) with the same language passed 
the House june 28. ' 

In the Senate, the resolution will need 
a two-thirds majority to pass when it 
comes to the floor sometime after the 
August recess. There, Democratic sup
port is thinner than in the House. 

Critics of the resolution maintain that 
It would impinge on free speech rights 
guaranteed in the First Amendment. 

"This nation was founded on dissent 
and has enjoyed a history of free speech," 
said Russell D. Feingold, D-WIS. 

Supporters argue that the flag, as the 
nation's most important symbol, 
deserves special protection. "There has 
to be in this nation some things that are 
sacred," said Howell Heflin, D-Ala. 

LAW/JUDICIARY 
PANEL QUESTIONS MILITARY'S ROLE 
IN ASSAULT ON BRANCH DAVIDIANS . 

In the second day of House hearings 
into the assaults by federal agents on the 
Branch Davidian compound in Waco, 
Texas, Republicans yesterday questioned 
the Defense Department's involvement 
in assisting the Bureau of Alcohol, 
Tobacco and Firearms. 

The Republicans focused on the 
ATF's claim that there was evidence of a 
methamphetamine lab in the compound. 
The ATF used that allegation to obtain 
training from the military for the initial 
raid on Feb. 28, 1993. during which they 
werc:t. alJowed to use helicopters and 
vehides from the military for free. 

But testimony at the joint hearings of 
subcommitte.es of the judiciary and Gov
ernment Reform panels has so far cast 
doubt on the credibility of the ATF's 
contention. ' 

Several Republicans suggested the ATF 
had lied about the drug lab to obtain mili-

I 

\ 
tary support., But a panel o~ mililary "it. 
nesses yesterday said they I\!ld no rea....on 
to doubt the civilian agencyis claim, and 
they said they had done nottiing illegal in 
providing assistance. i 

.The p~nel remained divided over 
Democratic concerns that the proceed. 

. ings may be tainted by inv?lvement 0( 

the National R,ifle Association in their 
preparation. Democrats again called on 
the chairmen of the Judicia& and GO\'. 

ernment reform committees to subpoena 
NRA officials and others to tb;ury before 
the two subcommittees. I 

The hearings resume today and "iU 
continue all next week. I 

• Clinton's defense. President Clin
ton yesterday defended the agents who 
were involved, conceding th~ir mislakes 
but saying "there is no moral ~quivalencv 
between the disgusting acts which look 
place inside that compound irl Waco and 
the efforts law enforcement officers made 
to protect the lives of innoce!lt people: 
He also said: "It is irresponsible for pe0

ple in elected positions to su~est thai the 
police were some sort of armed bUre3u, 
cracy acting ~:m private grudgeS. n 

WHITEWATER 
PARK POLICE RETELL FRUSTRATIONS 
IN PROBING FOSTER'S DEATH 

U.S. Park Police officers tol~ the Sen
ate's special Whitewater co~ttee yes
terday that they were frustrated by While 
House officials when they atiempted a 
straightforward investigation 6r Vincenl 
Foster's death. i 

"We were not looking fo~ nalional 
secrets," Detective john Roila told the 
panel. "We were looking for ~mething 
that said, 'Goodbye, cruel worla: n 

Describing an SO-minute v~it to Fos
ter's home to break the grim n~ws 10 hi~ 
family exactly two years be~ore, Sgt. 
Cheryl Braun said she asked W. David 
Watkins, an assistant to the pre~ident, 10 

secure Foster's White House office. She 
said she made the request at ullo p.m. 

At issue in the hearings is ~ctivity in 
Foster's office that night from 10:~2 p.m. 10 

11:41 p.rn. White House Counsel Bernard 
Nussbaum; Margaret Williams, chi~f of staff 
to Hillary Rodham Clinton; and Patsy 
Thomasson, a White House aide! were in 
the office during those 59 minutesl 

"I did not ask Watkins to be: sure no 
one went into the office,' Braurt said, " 
asked him in general terms to se:rure the 
office.· When asked if it w9uld be 
unusual for those having regular access 
to the office to be in it, she said roo 

Maj. Robert Hines said that PaJ;k Police 
and FBI agents were not permilfed into 
Foster's office until July 22. and the.ir exam
ination was controlled by Nussbaum. "' 
would not call it obstruction, tiut they 

. oou!d have handled • better."I sUd 
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.. ;....--B-y-Mik-'-'-e-ea-use-y--- .co~tributions will g~ only duriJig 
Wasbioat... Pool5WI wriiet the two open seasons held each·G	overruDent M>rkers' with . Y~use they get a less 
money in the Cfund: generous ciVil service benefit, 
(stock market) of their workers under the Federal.-. : 

· tax-deferred thrift savings plan; Employees Ret:irement System .... 
·got.a whopping 26 percent ,-' '. (nearly eve"'one hired in the last return in the 12 months that ' . .;
ended in June. Money invested in 12 years) can invest as much.as ' 
the F.fund (bond market) .. 10 percent of their salary on a' • , 
returned 12.42 percent, and ,:: tax-deferred baSis and get a / :; 

'. . : .federal employees who stuck· " . matching contribution of as 
. " '. 'with the super-safe G-fund ' much as 5 percent from the ,: 

.. 
:. JTreasury securities) got 1.61 federal government. Workers, ' 

•: ·percent for the 12-month period. under the Civil Service . . 
'r " For the 12 months that ended Retirement SyStem can invest 5 ' 

, ~.:ii1 May, the c.iund was up 20.11 percent but do not get any '/ 

.' percent, the F~fund 11.36 . , match. Workers in the savings' 
" percent and the G-fund 1.13 plan at the time of retirement 

, . 'Percent. Those 12-mooth can remain in it, but retirees 
: :' look-back figures naturally cannot add to their aCcounts or 

,.' t:hange each month as the most join the plan. 

· ~ : ti!cent month is added to the list Some financial planriers now 


and the oldest month is dropped. estimate that half the post
, : :. On a calendar-year basis, the retirement income available to 

· Cfund paid 1.33 perce.rit in 1994 FERS retirees will come froni 


, ,(when the stock and bond 
: . jnarkets were down), 10.13 their savings aCcolDlt', i.if , 

percent in 1993. 1.1 percent in contributions and earnings. 
1992 and 30.11 percent in 1991.. Layoffs and Retirements , 
and it lost 3.15 percent in 1990. Thousands of federal workers' 
The F ·fund lost 2.96 percent in in once-secure jobs are dusting 
calendar year 1994 and paid '. off their resumes. as Congress 
9.52 percent in 1993.1.2 and the White House downsize ~', 
percent in 1992. 15.15 percent govenunent. Most agencies will 

, ,in 1991 and 8 percent in 1990. offer employees early retirement 
;': The G-fund paid 7.22 percent in next year, but Defense is the 
: .. 1994.6.14 percent in 1993. ' only agency that can offer both .
· . , 7.23 percent in 1992.8.15 earfy-outs and buyouts. Many 
· : ' percellt in 1991 and 8.9 percent agencies are making plans for
'.' in 1990. ' 	 ,
: • : '. The C-fund goes like . substantial job cuts that could 

. 	 '. begin as early as October. At 10 
~, 'gangbusters when the stock a.m. tomorrow on WUST radio

': market is up (and like 
•<'ghostbusters when it is down) (1120 AM). Bob Liens. a CPA, 
, .' because it is invested in the and benefits consultant TIllDlIl)' 
: ;WeDs Fargo Equity Index FIDld. Fiamlig8Jl will look at the impact 

.:: ' .which tracks the s&P 500 stock of proposed benefit'changes for " 
. ' , ~ -mdex. The F·fund is invested in federal workers and ret.ii'ees. 

the Wells Fargo U.S. Debt Index Big Hits Comlng'l', ' , '.,,' '. 
<''Fund. which tracks the Lehman , Metropolitan Washington has . 
, 'Brothers Aggregate bond index. gotten off easy-so far-as the .' 

The G-fund is invested in speciaJ rest of government cuts jobs and 
.' 'issues ofuS. Treasury •.. ' " programs. But specialists are ' •. 

securities that are not available I .	to the general public. • . . bracing .or potentially massive . ' , 
" Workers have Wltil the end of job cuts in the next couple of ' 

years. For an update 00 the 'f",:
this month to sign up for the ' numbers, and a forecast, check ' 
tax-deferred thrift savings plan this space Sunday,: ',' " " ' ' , 
or to reaDocate where their " ..,~ Frlday./lIly21.1995 

.. future payroU deduction 
" ; t;ontributions will go. Employees FOR MORE INFORMAnON c&l 

, '):an invest in any or alI three ' . 	 ' 
, funds. Although they can switch To post questions;'~ comments ' ' 
• • : tPoney from one fund to another /01' MiIu! Causey. see Digital Ink. 
',: ' <luring the year, they can sign up The Post's on-line sen1icL To ' 

. '.' for the thrift savings plan or " . 'learn about Digital Ink, t:all 
:••treanocatewherefWure ;;"; ;,~ l.1JOO..51~104.f!%t.9OI(J.'· " 
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