“Some 30 years abter

m_o’vemeni”s march on
) Washington,
segregaﬂon has all but

dlsappeured as a

_ pressing issue on the

"~ national agenda,
desplle evidence that

“the chasms between

- black and white may

_be growing wider. -

. BYROCHELLEL.

STANFIELD

© 19805 despite the hostility of the Reagan‘

The Spli

" the civil rights

‘racism’ in this country,”
"Delores A. Irvin said mat-

: " ter-of-factly. “Being black in
Amerxca has been-and stn!l 1s——very

‘hard.” -
Irvimr runs a program in Chrcago that .

helps poor black families from the city’s

-public housing projects rent apartments

in its predominantly white suburbs: She

- ostensibly was describing her program,
‘but the subtext was clear: For blacks,
Tegardless of inicome, segregatron driven
by'racial animosity remains an 1mmutablc .

. fact of life. ‘

* While Irvin may be the 1mage of a mrd—

dle-class professional, if I went to certain |
she .

of these areas; I would get rebuffed,”

“said, “Being an Afrrcan Amerxean, it goes
" Cisneros, who, from vxrtual]y his first day

wrth the territory.”

“It’s been 40 years since the Supreme -

- Court declared that separate, educatson
for blacks isn’t equal,’and 30 years since "
~Congress passed the 1964 Civil Rights
- Act. But 1ntegrat10n is still' a fragile -

exception;, segregation the sturdy rule.

The desegregation of America’s public -

schools, which continued through the

Administration, has now reversed. Resi-
dential integration, for the most part, has
hardly happened at all.

““If'you thought that: segregatxon of

blacks was a problem in 1960, thé num-
bers you're 'seeing today would iridicate
that it’s still 2 problem,”: Roderick J. Har-

rison, chief of the Census Bureau’s. racial .
statistics branch, said. “If you were hop- -

. ing that civil rights, fair-housing laws, the
growth of the black middle class would,

- over a 20-30 year period, really change’

the picture, I think everybody would
agree” that they haven’t.

For more than two decades, Presrdents.,

did little to push for the vigorous enforce-
ment of antidiscrimination laws. Desegre-
gation became a word rarely, if ever, spo-

ken in public, regardless of the race of the

speaker or the audience,
“We don't talk about race anymoré,”

" Mayor Sharpe James of Newark, N.J.,.

acknowledged at a recent 'question-and~

answer session with National Journal

his is> Amerrca, and there is

‘ ' \
,reporters “We donlt understand that it’s
" as fundamental as mothcrhood and apple

pie, and we will never be al great nation

~ until we recognize the fact that our diver-
- sity is our strength {For more.on that

session, see NJ, 3[26/94 P 726 )
"Not all blag leaders agree with James.
Indeed, black nationalists and some black

- politicians see advantages i in racial con-

- centration. But surveys show that an
. |

. overwhelming: majonty of ]blacks desire

mtegranon

--For the first time in decades, a Presi-

dent and some members Of his Cabinet
are talking about desegregauon So far,

however, their rhetoric speaks louder

‘than their deeds. |

It started with Housmg and Urban
Deévelopment: (HUD) Secretary Henry G:

on the job, began Ispeakmg openly. and

)passronately about desegregatmg housing, -
“especially in cases where. federal policies

caused the segregatlon in the first place.
“This is offensive wherever it occurs,”
he said recently, referrmg to segregated

HUD-owned housmg “Iti 1s just wrong.’

Cisneros has. prormsed ito desegregate

HUD housing programs and has made .

the enforcement of fair- -housing laws a
high: priority. He’s even backed up the
rhetoric with some money to establish

I
programs similar to the- ene Irvm runs in -

Chicago. o [

Next came Attorney General Janet
Reno. She quletiyI began beefmg up the
housmg section of the Justice Depart-
ment’s Civil Rrghts Division when she

arrived in Washmgton .In*December, she

spoke out on the subject of fair lending, = ‘

telling leaders of financial institutions
that'they must stop ‘their long-standing,
subtle but pervaswe drs‘cnmmauon m
making mortgage loans

Together, Reno and Clsneros——mm‘ o
" the  cooperation ¢ of Eugene A. Ludwig,

the Comptroller of the (;urrency——engx-
neered a. fair- lendmg agreement between
the two depggments and[exght other fed-

i
press conferencc{to ann?unce in effecl
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-+ eral bodies that regulate financial institu-,
“tions. On March 8, the. top officials of all.
10 entities stood before a jam- -packed
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that they would for the first time consis-

tently enforce a law that’s been on the -

books for 26 years.

“It restates the current law SO there s

nothing new in that,” Raberta Achten-
berg, the assistant HUD secretary for fair

" housing and equal opportunity, acknowl-
edged in an interview. “But it’s pretty .
remarkab ¢in thc annals of bankmg his-.

tory.”
As for PreS|dent Clinton, civil nghts

- activists praise him for talking about inte-
gration, To commemorate Martin Luther |

King Jr. Day on Jan. 17, Clinton signed
an executive order to create a'Cabirnet-
level interagenc':y counci! on fair housing
and ordered it to get-moving on antidis-
crimination initiatives.

Eight days later, in his State of the't;
- Union message, Clinton said, “We must

continue to enforce fair lending and fair

- housing and all civil rights laws, because

.
. .

 school desegregation plans ordered by

the courts. “And that’s sone progress.”

- LIVING ARRANGEMENTS

"The post-World War 11 cml rnghts
drive started with the schools and got its
first big push with the Supreme Court’s
1954 ruling in Brown v. Board of Educa- -

. tion. But if American society is ever to
‘become racially integrated, activists and
researchers-agree, it will have to happen

by desegregating housing. That's still a
long way-away; even though Congress

America will never be complete in its |

renewal until everyone shares in its boun-

Civil rights activists said that they
couldn’t recall the last time a President
made such a specific plea about civil

rights enforcement in a State of the -

Union speech-—at least not since Presi-
dent Johnson’s 1965 message.
But Clinton; has been very slow to act.

An assistant attorney general for civil

rights has just been confirmed, and other
key civil rights posts.in the Administra-
tion have gone unfilled. Vacancies re-

_main at the Equal Employment Qpportui
nity Commission, which continues to -

tread water as it has for 12 years. .
Despite the promises, strong policy
directives and personal intervention of
Cisneros and Achtenberg, however, civil
rights activists complain that much of
HUD’s bureaugratic machinery has yet to

“gear up to implement fair housing.

And desegregation seems to have
missed the elementary and secondary
education arena altogether. At Justice’s

~ Civil Rights Division, the education sec-

tion remains a backwater. .

- And Education Secretary Richard W.
Rllcy has been silent on the subject,
though he’s pushed for hlgher standards

at urban schools where minority youths .
are concentrated. That is somewhat of a
surprise because Riley has one of the’

strongest civil rights backgrounds in Clin-
ton’s Cabinet. In 1970, as South Caroli-
na’s governor, for example, he took an

_ active role in promoting school desegre-

gation in Greenville. -

School desegregation activists haven’t
complained too bitterly, however, taking
some comfort in.the renewed drive for
fair housing. “We've gone from full
reverse to neutral,” said Gary Orfield, a
professor of education and social -policy
at Harvard University who bas designed

Assistant HUD secretary Roberta Achtenberg
”Someﬂmes HUD has heen fhe prohlem.

passed the Fair Housmg Act in.1968 and

. strengthened it 20 years later. .
Some progress on the mtegratlon -

front, however, is under way.

Reynolds Farley, a professor of sociol-
ogy at the University of Michigan, creat-
ed a mild flurry of excitement in civil

.rights circles in February when he report-

ed “modest” but “pervasive” declines.in

residential segregation across the United

States in the 1980s. He looked at Census
Bureau data from the 232 metropolitan

“areas in which blacks make up at least 3

per cent of the populatxon and found a
~decrease in segregation in 194 of them,
Farley also highlighted a trend that

may augur significant future declines in

segregation. He found the biggest uptxc

in integration in smail but growing
metropolitan areas inithe South and
West—Orlando, Fla., and Riverside,
Calif.; for examp e—wh'ere a large pro-
portlon of the housing was built after the
1968 Fair Housing Act ax'1d not subject to
the segregated patterns set in northeast-

ern and midwestern cifics before World -

War IL. {See box;, p. 764)1
But even Farley, who’s among the
most optimistic of the lfesearchers who
follow these trends, ack‘nowledged that
a small n'aovemeﬁt that is
creepmg{ along, | he said
In a recent mterwew
And-it doesnt really
affect most’ blacks where
they live now, wlllich is in
the large metropolitan
~Areas of the old Industri-
al®Belts ¢ of ‘the Northeast

and M1dwest the most

nation.

Douglas S. Massey,
professar of sociology at
the University of Chica-
go, and WNancy A, Den-
_ton, an assistant profes-

“sor of sbcnology at the
State Umvers&ty of New
" York (Albany) -exam-

nation’s 30

urban blacks i reside.
They found very little
change|in the past 20
years; most of the decline
that dxd take place
occurred durmg the
1970s. | *

tan areas (Chicago;
Cleveland; Detroit;
Gary, I'nd New York
Cnty, and Newark N.I)

Richard A. Bloom

in 1990, for example the.

average black famlly lived in a highly seg-
regated neighborhood (one in !Whl{:h at
least 80 per cent of the black houscholds
would have to move td predo}mnant]y
white neighborhoods to achleve'full inte-
gration}. The biggest sustamcd drops
over the two decades were in Boston and
Los Angeles, but by 1990 both mctropoh—
tan areas were still high ly segregz‘itcd
Researchers have also! found that black
residential segregation is fundamentally
different from that of other- racial and
ethnic groups. Blacks are more concen-
trated and isolated in center cities (many
would have to go clear across the city to
find a white family, for cxamplc) a condi-

tion that Massey and Denton call “hyper-.

[

In six major metropoli- .

NATIONAI-JOURNAL'4/2/94 763

|

. the changes were fat from dramatic. “Itis

,segregat!ad pldces in the

ined segreganon in the .
largest -
metropolitan } areas, -
where 60 pericent of -


http:declines.in

_segregation.

” Neither Hispanics' nor

© Asians fivé-in hypersegregaled nelghbor—

hoods

At the current rate of integration, the
Census Bureau S Hamson predicted, it
.. could take:as long as 100 years for black

*segregation to fall to the level of Hxspamc.

segr egatlon

 During the: 19803 the segrcgatlon rates
for Hispanics and Asians increased be<
. cause. immigration was so: great and the -
first stop for most newcomers is a neigh-
borhood settled by théir compamots But
as soon as Latinos or Asian-Americans

. many move into majority-white nelghbor—.
. hoods. That’s not the case’ mth Afncan-

. Americans.

'and' Asian-Americans had flittle good to

. dssimilate and -acquire some money, -

~“Levels of segreganon for thc black |
nonpoor are'very close to those of .the

Eile

~black poor;

Harrison said. “In’ most,

other groups, there is a sharp difference”
in segregation, with the poor bemg much‘_
. cent of the white respoadents said that

© mofre segregated.”

Evén ‘when biacks move mto the sub-

* urbs;, most of them end up.in predoml-

nantly black enclaves. The cldse-in Wash:
mgton ‘suburb of Prince George’s County,-

Md.; for example ‘became 51 per cént.

G

. cent in 1976.

black in 1990. But the distribution was far'-w
* from even. B0w1e remained 94 per cent.’
“white, for’ example while Hilicrest

Henghts was. 88 per cent black and Su:t-i ‘
" land was84.per.cent black:

. Perhaps such statistics Show that blacks
'prefer to live in-segregated communities,

“'some Obsetvers have ‘suggested. After all; -
there $'beén-a rise.in.black nationalism

wnth the increasing prominence of the.
- Nation of Islam. Black pohtlcxans cultivate

[

predommantly black cities and congres-"
slonal districts. And on many university
.- campuses, black students are demanding
their own Afrlcan -American dormltones

"There’s even a name for new’ mlddle“_

class black suburbs and nelghborhoods
“zones of.emergence.” The phrase was
comed by Richard P. Nathan, a longtime

: urban researcher who’s now the provost.

of-the. Rockefe er College of Public
_ Affairs at the State Unlverswy of New

- York (Albany)

* “There'is sométhing of a movement in
vthe African-American communlty away

sfrom’ integrationist perspectives,”

said

David A. Bositis, a senior research 4$80Ci-

- atc at the Joint Center for Political and

Economlc Studies, a Washington think
tank that’s devoted to African- Amencan

-issues..

If there s such movement however it .

apparently hasn’t: touched most blacks.
.Polls consistently show that thé over--
whelmmg majority of blacks would prefer
" to live in an integrated neighborhood. A
~recent survey for the National Confer-
-ence of Christians and Jews, for example, -
showed that a(though blacks, Hlspanws

‘

ever you try to.doli
“tion or job training

sday about one another or about whites,
most.of them—including 71 per cent of
the blacks—supported “fulllintegration.”

‘Farley studied the housing. preferences

“of blacks and whn:esi in the Detroit area—
the'second- most-segregated metropolitan

- area in the nation; with a 1'ong history of ~

"bitter racial ammOSl
-In both years, the|

tywm 139?6 and 1992.
‘vast majority of the

 blacks opted for mtegrat'ed neighbor-

hoods, with a 50-50/

ratio Ehelr ideal. Most

blacks ranked an'all-black ‘nexghborhood
very low on'their preferencc list, and only

25 per cent said that they wouid be willing

to move into suchal

nelghborhood

“In the 15 years betwee:h the studies,.
whltes became much more acceptmg of
integration, but not to the point, appar- .

<l

“ently, of a 50-50 mix.’In 19?2 S6-per cent
said they would.be. comfortable livingina.

nelghborheog that
“from’' 43 per cent in

‘they would try.to m

was a thll‘d black, up

"1976. In 1992, 53 per -

!
ove out of a majority-

black neighborhoad, down from 64 per

So, if everybody is for mtegrauon why

doesn’t it happen?

i
Government ‘officials

and civil rights actiyists an§wer in unison:,
‘Discrimination in the housing industry i is
‘remarkably. tenacious, |-

_ “Markets, when left alone, don’t gener-
_ateintegrated outcomes very often, even

when there are’ P

would prefer themj

cople qut there who
” 'JohnIYinger, ‘a pro-

fessor of sociology/at Syracuse University
» who conducted housmg dlscnmmatnon

studies for HUD'i 1q
“Yinger and 'mo

the Iate 1980s, said. -
st of hIS colleagues

drgue for a concerted pohcy to speed

H

. racial integration. |

" “I'would hate to

see US move toward a

separate but equalI <ocnet),1 even if it were
possible to havel that equahty, *said
"George C. Galster, a visiting senior
- research associate|at the Urban Institute
-who has writteri extenswely about deseg-

regatlon “I thmk
policy goal.”~

" “You can’t attack’ uriban problcme'

that s a lousy pubhc

unless you come 1o terms with segrega-
tion and the forces that produce it,”
Massey said.in a recent mtemew Wbal-

n the realm of educa-
or community invest-

ment .is going to be overwhelmed by

these - dlsastrous n

elghborhood condi- -

tions, which follow faxrly axiomatically

. from segregation.”

.Florence W. Roisman, »a Iongtrme civil
“rights, activist who now teaches law at -

PEIPPRR

Georgetown Umv‘emty, had a direr pre-
diction. “I think mtcgrauon is an idea

whose time must

[
be now,” she said,

. “because if it isn’t, what happened to

what used 10 bc e
hdppen tous.” -
!

u;,osldvm is gomg, Lo
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For the poor on the other hand, acuon

: by the Clinton Administration is slower,

I Clsneros and Reno have the;r way, :
the federal government will apgressively
promote housing integration. That would
reverse decades of practice because,
despite the fair-housing laws on the

books, the federal government itself has
erected some.of the highest barriers to, -

housing desegregatlon for both the m1d-
dle class and the-poor. . g

“Sometimes HUD has been thc prob-
lem,” Achtenberg said. “We are not'the”
_cause of all segregated housing patterns -

. in America today, but we have all. to0..
- often played some role even by virtue of
the way we have allowed our programs to”
reinforce rama}ly restrictive nelohbor-
“hood patterns.” : :

- Nowhere is that: truer than ‘m thc sub-
urbs which since the early 1950s the Fed:,
" eral Housing Administration (FHA) has
_helped to build and finance as white .
' necklaces around mcreasmgly black' "
cmes

In FHA-assisted prolects, dcvelopers
- are requlred to scarch out. mmorxty buy- :
xers but rarely do.

. “HUD is:doing zip, nada nothmg,

. Roisman said. “HUD'’s own studies show,
that a lot of the projects that are sup-,
posed to have affirmative falr—housmg
marketing plans don’t have themy and’
even when they have them, théy’re not
“followed and the pcople who work there
doi’t. know about them or laugh thcm
‘off.” '

Acknowledgmg that “the afflrmatwe
marketmg reqmrements are. qulte mini-"
mal,” Achtenberg said that HUD is “ine
thc process of revising thc cntxre afﬂrma-
tlve marketing program.” s ;

As long as many middle- class black
families can’t get mortgages, ‘however, no
amount of marketing will help. That’s_
where the new fair-lending agreement
should come into play.

. “We’re dévoting a lot of resolrces to,
“obtain voluntary compllance by the:
financial institutions],” said Paul F. Han-'
cock, the chief of the Civil Rights Divi-
sion’s housing section at the Justice..

v

Department. “But we’re also tell ing-the -

industry that for those ‘that don’ t get.the)r
message and continue to discriminate, we-
will use the full extent of our enforce-
ment powers:” ' .
Hancock’s office has alreddy begun 10.
do so. In'the past 18 months, it has taken
‘four banks to court and in several cases’
- obtained settlements of about $1 million.
. “The statistics on fair lending are casy:
to show,” John P. Relman, the director of |
“the fair-housing project of the Washing- -
ton Lawyers Committee for Civil Rights
and Urbar Affairs, said. “Four - cases- in:
the last year and a half—three of them in”
the last half-year—and before that, zero.”

«

:df:splte. the resolve of top officials.-

Last September, Cisneros swooped .

“down on the small all-white town of
“ Vidor, Texas, a longtime Ku Klux Kian

stronghold and with fedéral marshals
took over the Vidor public housmg proj- -
ect and forcibly mtegrated it.”

- In‘the’ mtervenmg Six months, 12 bldck
famnhcs have moved.into the Vidor proj-

ect; and 5o far, Achtenberg explained— -

superstitiously knockmg on the' wood of

her desk—all has gone well. “But. our

work i$ not-Over by a long shot,” she said.
That’s for sure, civil rights activists say.

Vndor s a. tiny fragmént of a sprawling,

14- year old. segreoatxon case against
HUD in-East. Texas, and Texas i is but one
" small example_of.a nationwide problem

~ of segregated. HUD-owned and’ subsn- ‘

dized housing for the poor.~
In 1980, Dallas lawyer Mike Daniél
sued HUD for. allowmg segregation in

pubhc housing projects in 36 Texas coun- *
- ties,”’HUD and the Justice Department s .
-Civil Division fought the case. Danigl”

won; bt little:was done. Now, moré than
a decade later, Cisneros.i$ trying to reme-
dy the srtuat n and 1ntegrate the houstng

' aatlomsts

|
1
pro;ccts But he s ap; arently*running into

as much resistance from the federal
Jbureaucracy as he is from- the local %egre—

Cisncros, for example, formed a feder-
1 focal task force_to: come up with a
descgreganon plan: The plan used racial

data by census tracts, each of which con- - -

_tains about 4,000 people. That mxght
“have-been a logical desegregatlon unit in -

Achtenbergs hometown ‘of San | Francis- =

{
“co, where‘a census tract covers a typical

nelghborhood but “in ‘most East Texas -

towhs, a census tract xnclud?s the whole
_town and sometimes extends for 80

‘square miles out: into th¢ country,
4

‘Daniél explained.
As a resulf, the: housmg pro;ects ap—
peared on paper to be’a lot less segregat-
ed than they really are: “So they-could
use that analysis toi basma!ly say they
" don’t-have to do much more,’
sald “Declare 3. vrctorv that {HUD hous-
‘ing in East Texds is desegregaied 7 ’

that the plan be based on census blocks,
statistical dengnauons that are about the
size of city blocks. “The - Justlce Depart:'

*.Daniel - -

So Daniel complaa‘ned and demanded '

.ment lawyers said, with a stra:ght face,’

that they couldn’t gettblock d.iata and pro-

NATIONAL JOURNAL 4204 765



http:Vidor.is

@

students from outside the neighborhood

or even oulside the city. L
“I'think it’s yet to be seen what the

Clinton Administration will do,” William .

L. Taylor, a Washington-based civil rights
lawyer, said. I think it is reasonable to
expect that this battering that went on

during the Reagan and Bush Administra- -

tions will ccasc, but absent any kind-of af-
firmative policy, | think the trend toward
resegregation is fikely to conim'ue.” .

Because the school systems in many of
the large old northcrn cities are predomi-
nantly black, thc only way meaningful
desefiregation cah oceur 1S 10 transfer city
students (o suburban schools and vice
versa. Naturally, there is a lot of contro-
versy and considerable disagreement
about the value of such transfers.

Orfield and-others point to.studies that

-show that poor black students do much

better in white suburban schools: James

- E. Rosenbaum, a professor of education

and social policy at Northwestern Univer-
sity, studi¢d children involved in the
Chicago -program that Irvin runs, for
example. That program began in 1976 as
the result of & court case, Hills v.
Gautreaux. In 1989, Rosenbaum com-
pared the records of children who had
maved out to the suburbs with those of
similar children who had remained in the
city. The differcnces were striking. -

- Where 20 per cent of the city students

had dropped out, only 5 per cent of the

-suburban students had. A similar pattern
“prevailed for college attendance. Among
" those who moved. to the suburbs, 54 per
cent attended college—~and 27 per cent

of them a four-ycar college. The compa-
rable figures for those who remained in
the city was 21 per cent and 4 per cent.

. Of thosc wlio didn’t gg to college, 75 per

cent of the suburban students had a full-.
_time job, compared with only 41 per cent

of the city students. :

But Roscnbaum acknowledged that
the -dramatic results didn’t happen over-
night; “We found that suburban movers
initially had difficulties adapting to the
higher expectations in the suburban

" schools, and their-grades suffered in their

first years there,” he wrote in an article in
the June 1993 issuc of the North Carolina
Law Review. N )

The sanic is true for a massive city-sub-
urban magnct program in St. Louis and
its suburbs. 1 think it’s accomplishing a
lot,” sdid Susan Uchitelle, the executive
director of the Voluntary Interdistrict
Coordinating Council, which runs the.

decade-old program. “But it's going to’
‘take more than 10 years” for the impact

to show up in test SCOres. S

Under the. program, 14,000 young St.
Louis residents take buses out to subur-
ban schools while 1,100 suburban young-
sters travel in the opposite direction, to

magnet schools in the city. Tests have
shown that the black elementary school
students who travel out to the suburbs
haven’t done much better than children
who remain in the city. But by'10th grade,
_the achievement of the city students
begins to decline while that of the subur-
ban students begins to improve.
St. Louis Mayor Freeman R. Bosley

Jr., who is black, has expressed his mis-
givings about this plan in particular and’

4

-busing in general. ~

~“Even though 1 appreciate white kids

and black kids going to school together, it
has not been good for the neighbor-

hoods,” he told editorial writers at the St.*

Louis Post-Dispatch last fall. “If you don’t
have good neighborhoad schools, people
won't live there: If you live there and
send your kids to school somewhere else,
there’s no sense of commitment.” -

. Bosley also complained about the $25

million that the city must spend to'bus its -

children out to the suburbs. He said he’d -

rather use the money to improve the
city’s schools. . : ‘

Bosley’s concerns seem to jibe with the
Clinton Administration’s policy of putting
‘a high priority 6n improving schools and
-saying nothing about integrating them.

But the debate continues as to whether

that policy ¢an be implemented. Appar-
ently separate but equal was not really

"decided once and for all in 1954.

A $tate court judge in Pennsylvania
recently ordered Philadelphia’s schools
to both desegregate and improve the
education achievement of poor students.
The ruling is the latest development in a
case that was brought under Pennsylva-

Paul F. Hancodk, who heads the Civil Rights Division’s housing section at Justice
In the past 18 months, his office has sued four lenders and obtained big settle

I [
10
s

nia’s human relations law in 1970. “It
remains the Pennsylvania Human Rela-
tions Commission’s positiqn that Rhysical
desegregation of schools is required,”

'said Michael Hardiman, the Iawy:e;‘ who

argued that side of the case. {But it
doesn’t stop there.” O

“Our view is that you could stob look-

ing at the issue of mandatory busing and

- physical integration and-st’aytfocu‘)sing on

educational quality issue‘.s,” responded
‘Michael Churchill, a lawyer for the Public
Interest Law Center of| Phiiadlblphia,

_ which intervened in the case. “Desegre-
gation is not disappearing jas an issue, but
_it’s not going to be the preeminent-issue. -

Quality is going to be.” 7| oL

The prospects don’t ;look'gc;)od for
achieving integration through new plans
to bus city students to thlle‘suburbs. The

' Minnesota State Board of Education has
-recommended doing just that. Minnesota

ha(_s‘lohg been knp»zn as the state ithat can

ments.
|

peacefully accomplish 't)e kind|of diffi-
cult social experiments that would pro-
voke riots in other states. But when the

'f board’s plan was announced, there was

an explosion of protest. “We took phone
calls for two solid days from the! commu-
nity,” said Barbara Stillw!ell, an’ émployec
who worked on the plan. “It was quite
challenging to sit and listen pélitely to
some of the comments we got.” ! .

" A color-blind society is still a yery long
way off. The Clinton Adminstration
seems willing to address thelissue of
housing integration, butlit has d{)ne little,
if anything, to climinate school segrega-
tion—the condition that started thé civil

rights movement 40 yearls ago. m
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- r ing voucher -programs—

e

- integration in-assisted
" . housing. One proposal

: mner cmes look for

urbs. Another would

;.‘ ‘shopping for subsxdxzed

* .suburbs. ,
. -acknowledged the prob- -

duced a HUD mtellectual who also said

‘it,” Daniel said. “I just don’t § see how any- -

bod) who [knows -about census data]

- could possibly fall for that crap.”

" The complaint eventually reached
Achtenberg on a Thursday. On Friday,

- she’ordered that the plans be reworked.
But that wasn’t the end-of thé fight,
.- Daniel said. “On Monday, the task force ™
* . met to discuss whether or ot to make any.

changes, he said. “It just goes on and

©on”

Meanwhlle thc Admnmstratlen S f:scal

1995 budget requests several small pots

of money to encourage

seeks $149 million to .
establish programs, such
_“as the oné’in Chlcago to,
hclp familics wholive in
subsxdlzed housing. in

" apartments in the sub-

allocate $24 million to
‘demonstrate, one- stop

. housing ‘in- an entire

metropohtan area, merg-

‘ing what are now sepa-

rate, segregated housmg

* programs for citics and

" theéir suburbs. .
“The Buffalo (N.Y.)

metropolltan ared, for .

examp e, has' two hous-

oné for. the city and one
for 'all its suburbs. The
one for the suburbs has a
residency requirement
that makes it just about
“impossible for blacks
from the city to get a
“subsidized apartment in
the predommantly white -
"Achtenberg

~lem and said that she is
trying to fix it
. “They’ve taken some fine first steps

* said Thomas J. Henderson,-the deputy

dxrector of the Lawyers’ Committee for -
Civil Rxghts Under Law. “But we have
" yet to_see whether the folks over there
are up to the task of really coming to

grips with the terrible legacy of institu-

tionalized segregation'that has been built

jinto our housihg systcm.”

SEPARATE AND UHEOUM -

Until housing mtegranon is dCthVCd

real school desegregation is unlikely. And
'so far, the Clinton Administration’s edu-

cation policies don’t change the equation.
An end to the mstltutlonahzod segre-

gation of education was what muchof the

, Detroit schools that included busing to

civil rights movement was about in the -

1960s ‘and- 1970s. The civil rights activists

won, stam»enforced ségregation reqmre—

ments énded and considerable mtegra—’ ‘

tion took place. (Sec chari, p- 765.}

But that was mostly in the'South, - !
cdoesn’t necessanly mean going to an

where housmg generally was less segre-

‘gated than in the North, and where many -

school  districts covered whole counties,

so that a district’s school dcsegreganon
plan included white suburban students.

the suburbs, Afterwa'lrd northern whites

found that they couEd hide from desegre-
gation, and their fhght to the suburbs
picked up speed

Black families are' movmg to the sub-’

urbs; too, but for black children, ‘that

mtegrated scfiool. |Orfield found, for
example, that of I 3 m1lllon black stu-
dents in the suburbs of the nation’s 33

-largest metropolitan areas' three-fifths

The issue is much trickier in the North, -

where schools have remained much more

W'llmm L Toyior, & Washington civil rights luwyer ’
s yef fo be seen what lhe Clinfon A mmlsmmon will do.”

: segregated In a recent study for the

National School Boards Association, for

went to predommantly black schools.
Since the 1970s, neither- (‘Zongress nor
five Presidents havc done much to inte- .

grate the nation’s pub ic schools. In 1972,

Congress enactedth"e Emer'gency School

Assistance Act, which pumped billions of

.dollars into schools| undergoing desegre-

) gatlon But in 1981 at Premdent Rea- "
.gan’s request, Congress abolished the

program. Megnwha e,,Congress has rou-

“tinely attached an anti-busing rider to the

- Education Department’s annual appro-

priation, prohibiting the use of any feder-

‘al education funds for busing to achieve

" integration and makmg it difficult for the

department to cut off assistance to

schools that don’t: désegregzite

Nonetheless, the desegreganon that
was achieved in the late 19605 persisted
for nearly two decades, pnmdrlly because
the courts retained control over the
school districts they'had ordered desegre-

. gated. In thé mid- 19805, howéver,
William Bradford] Reynolds, then ‘the

assistant attorney general for civil rights, -

_intervened in severai cases in an effort to

remove the school systen']s from court

. supervision. Orﬁe§ and others attribute -

Richard A, Bidom

the resegregation that beg'an durmg the
"Bush . Admmlstratnon! part]y to

Reynolds’s move.

What’s more, many civil rights actmsts ‘

no longer look to the federal courts for
help in achieving séhool mtegratuon “We
are not bringing any new. school desegre-

gation cases,” sa}ld David S. Tatel, a

. Washington- -based civil. hghts lawyet..

“We are spending a lot|of time with

. school districts that are trymg to keep

"example, Harvard’s Orfield found that .

50.1 per.cent of black students in the

Nertheast attended schools that were 90- -

100 per cent minority during the 1991-92
school year; the comparable.proportion

- in the South was 26.6 per cent. For more

than a decade, 1llinois, Michigan, New
Jérsey and New York have topped the list

. of states with the most segregated school

systems,
The Supreme Court which famhtated

-ondary schools, however, about all itchas.

[old] desegregation plans g'omg «
So far, the Clinton Administration has
been all but mum <I)n the Sl{'bjeﬂ of deseg-
regating the nation’s’ pubhc schools,
although it has. afctlvely promoted the

‘desegregation of unstltutlions of higher

learning through flawsuits. and minority
scholarships. As for elementary and sec--
done is to proposé, inits flscal 1995 bud-
get, increasing assistance to magnet

*.schools from $108 mil ho'n t0-$120 mil-

.'southern desegregation, complicated

. northern integration efforts with its 1974

ruling in Milliken v. Bradley. Its decision

overturned a desegregation plan for the

]
lion, A less controvers:al alternative to

mandatory busmg to achieve some Inie-
gration, magnet, @choolsLoften in poor
city nelghborhoods——recelvc extra funds

to provnde spec&al programs to attract
. A
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SECTION: NEWS; Pg. Al
LENGTH: 2232 words

HEADLINE: State Leads Anti- Immlgratlon Wave -
Political Rhetoric Adds to Economic, Social Fears

BYLINE: Suzanne Espinosa Solis, Chronicle Staff Writer

BODY: :
When Rudi DiPrima went to the Department of Motor Vehlcles to apply, for a
new driver's license, the first thing the clerk wanted from him was proof that
he had a legal right to be in the United States

DiPrima happened to have his birth certificate, but as a blond San Francisco
native, he couldn't believe that the state was asking to see it. He walted at
the desk while three clerks checked and rechecked his documents. And by the tlme
they sent him on to the next clerk, he was steamed. ’

''Pretty soon they'll start tattooing numbers on us at birth," he muttered.

The DMV document check was a brief bureaucratic aggravation for DiPéima, but
it was something more, too: one of the most visible signs of a cultural and
political backlash against 1mm1grants that is unprecedented in modern Callfornla
hlstory. - : :

In the past year, long- srmmerlng frustratlon with 1mmlgrat10n =4 illegal and

legal -- has boiled over in the state. Where before immigration had caused
modest concerns, suddenly a broad polltlcal opposition has risen agalnst it:

- Some, wearied by receesmon argue that the 1mm1grants take awvay JObS and-
.impose a burden on welfare, schools and other government programs. Some
environmentalists argue that California lacks the water and other natural
- resources to support the rapid growth caused by immigration. Other people worry
that with so many new residents coming from so many foreign cultures, the
familiar American culture will be. diluted or lost. »

"Unfortunately, 1t s become an ideeloglcal thing, ''. says bu81nessman Mlke
Scott, a member of the Orange County-based Citizens for Respon51ble ‘
Immigration. ''It' s a heart- grlpplng problem because you're deallng with human

beings, but it can't go on. I'm afraid 1t s reached a flash point."’ i
Already, the impact is apparent

Illegal immigrants devastated by January s Northridge earthquake have been
denied earthquake-repair aid, although many have lived and paid taxes in the
state for years. Children have been turned out of California schools along the
border with Mexico. Activists are gathering signatures for the ''Save Our ,
State'' initiative that would deny illegal immigrants access to public scheolé,
-hospltals and other social services. - :
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zCritics of the movement say ‘the reactlon is too strong and spreads t

The sting of the backlash is being felt not just by 1llegal 1mmigrants

say, but by those who are here. legally

The descendants of Mex1cans Chinese and Japanese who came to Califo
generations ago say they hear slurs and insults on the street. Some hav
threatened. A few have been beaten.

particularly of 1mm1grants,
stic

- ''We are at a point where ClVll rights,
danger,'' warned Cruz Reynoso, a former California Supreme Court ju
now vice chairman of the U.S. Comm1551on on Civil Rights.

As it has been w1th many social movements, ‘California seems to Qe at
front of a national anti-immigrant wave that is expected to crest as th

electlons approach.

Will we re
or

Polarized and angry, the nation has come tQ‘a crossroads:
haven for the poor of the world, as the Statue of Liberty .promises,
close the door?

Either wdy, thére will be a price to pay.

A HISTORY OF HQSTILITY
The United States has been at thlS crossroads before. Almost every d

the nation's history, a new exodus of immigrants has arrived, and almos
decade there has been a hostile reaction.

In the 1840s, Roman Catholic immigrants from Ireland and Germany wer
targets of Protestants who had settled in the country generations earli
Later in the century, Italians and Jews were greeted-with anger. From t
of the Gold Rush through the end of World War II, Chinese and Japanese
immigrants endured prejudice that was sometimes legally sanctioned.

‘ Today, the number of people on the move is staggering. A United |Nati
report issued last year estimated that at least 100 million people, or
percent of the world's population, are international migrants. As. the g
widened between rich nations and poor migratory pressures have increas
report found.

oncl
mean

And although some nations have tried to crack down, the report ¢
''where legal channels are closed, migrants will enter by whatever
avallable." A

i

Between 1982 and 1992 9.5 mllllon foreigners obtained legal permlss
call the United States home, according to the Immigration and Naturaliz
Service. An additional 3.2 mllllon reside here 1llegally, but eéxperts a
number is an educated guess. : ’

Those arriving in the United States these days find their new nelghh
a cool welcome, or no welcome at all.

A Time maga21neXCNN poll late last year found that 85 perceht o§ the
wanted tougher federal laws on illegal immigrants. Sixty percent wanted

legal immigration. Across the state, polls have found that three of fou
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)
,/Callfornlans favor statlonlng Natlonal Guard’ troops along the U.S.-Mexico
border. .

Said Annelise Anderson, a senior research fellow at Stanford University's
Hoover Institution: ''We do have relatively more immigrants that are
foreign-born than in the 1950s, and people are aware of it because [it is Asian
and Hispanic, rather than European.'

''0f course, people have always objected to immigrants,'' she said. ''But
earlier groups have now been absorbed and now are viewed as part oﬂ the
populatlon that isn't foreign- born and doesn't strike us as diffeéerent.

ECONOMIC AND POLITICAL PRESSURES

No single factor explains the profound.change in public opinion.| Instead,
many experts trace it primarily to economic worries, aggravated by news events
and political rhetoric. :

- In November, economist Donald L. Huddle of Rice University asserted that
legal and illegal immigrants take thousands of jobs away from U.S. |citizens. In
1992, he concluded, 7.2 million legal and illegal immigrants residing in
California cost $ 18 billion more for public services than they paﬂd in taxes. -

But in a report released last month, Jeffrey Passel of the Urban Institute in
Washington charged that Huddle's research was flawed. Passel reported that
immigrants in California actually generate net government revenue of more than $
12 bllllon. » ‘

Compounding the disagreement, the Alexis de Tocqueville Institute in Virginia
reported last week that immigration does not lead to higher unemployment rates
and may even reduce joblessness. :

Many economists admit that, in'fact,'nobody knows exactly what effect the
immigrants have had -- for better or for worse.

The truth may well be in the middle. But in the debate over immigration,
little middle ground exists.

Last year, in a time of deep anx1ety over the state's economy, Governor
Wilson took the offensive: He suggested that illegal immigrants cost the state
close to $ 3 bllllon in publlc education, health, social and law enforcement
services. : : :

Although the statistics were widely disputed, they struck a chord With;the
public. Polls showed a dramatic improvement in Wilson's popularity,l and the
governor has continued to stress the immigration issue. :

Meanwhile, among some grass- roots activists who are pressing for
immigration restrictions, another concern may be as important as the economy,
but it ‘is far more politically sensitive: the rise of a multicultural society.’

The melting pot is not only,fuli,but overflowing, they say,'and the’dominant
culture cannot assimilate so many people from so many different cultures so
duickly. .
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. ''I think every nation. is entitled to defend its own culture,

Young, a coordinator of the Cupertino-based South Bay Citizens for
Reform. ''It seems weird to me that some countries come under attac
If you say you 'd like to malntaln leetan culture, everybody says t
wonderful. .

DMV LAW AN INDICATOR

The passage of last year's DMV bill in California was the sum of
strains of public opinion.

On March 1, the day the new law took effect, the San Francisco D
resembled an immigration checkpoint at an international airport. A
gathered in front of a desk at the entryway, and anxious applicants
passports and birth certificates and flashed green cards and other
documents. :

In the first 90 minutes, 17 people were turned away because they
to prove legal residency. ’ ’ ‘

Most said they were U.S.-born citizens or legal residents who si
bring their birth certificates or immigration documentation with th
domestic worker from El Salvador and a tortilla factory worker from
conceded they were undocumented. 4

''I came here to work, !
idehtifying himself only as Jose.
States is equ1valent to a day's pay in Mexico and that his work her
" support his’ family back home

not for anything else,

A French biology student at the University of California at San
"also was turned away. She panicked when a state employee told her t
French passport was not acceptable and that she could not get her d
license.
she said, tears brimming in he

LI

''I do not know what I wili do,
Even as California awaited the implementation of the DMV law,
government and other states also were lntervenlng agalnst 1llegal i

Florida Governor Lawton Chiles, who contends that illegal. 1mm1gr
costing his state millions ‘of dollars,
behalf of his state, California and several others against the fede
government for funds to pay the bills. In Congress at least 150 pl
legislation are pending to punish illegal immigration or reduce leg

immigration.

The federal government already has erected a border blockade in
.passage to El Paso from the adjoining Mexican city of Juarez more d
along the California- Mex1co border, some stretches have come to res
military zone. : : :

. FEAR AND HUMILIATION
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«~ NO one can say yet whether the crackdown has had an effect on the numbers of

new illegal immigrants. But among immigrants already living in the{
States, the new laws and angry rhetoric have left a profound imprej
While some struggle to mount a political counterattack immigran
taquerias, Laundromats and neighborhood ‘centers of San Francisco's
District talk about their immense fear and humiliation
Sylvia, bl

an undocumented secretary at a local community center,
of two boys ~

ages 5 and 6.

she said.

''I stopped sending my sons to school,

''I did not understand

United
sion.

ts ins1de the

Mission

s the mother

e

what everybody was talking about, but I kept hearing that the schools were going

to be raided by the migra.

. "My friends call me at home

and they cry They will ‘be watching the

television and hearing all these things about immigrants and how they are being

blamed for all these problems here. And they know it's not true.
What worries many immigrant-rights groups is that the same suspi
‘eéxtends to anyone who looks ''different. .

- Doreena wOng, a hate- Violence researcher for the Asian Law Caucu
the climate can lead to attacks against any . person of color who is
be an immigrant.

'"I think the more 'foreign looking you appear,
with immigrants, and assumptions are made that all immigrants are h
illegally,'' Wong said. ''As far as a lot of people are concerned,
same -- we don't belong here. That's what we're worried about.''

‘PRE-ELECTION DEBATE

These are not new issues in the American story. -In a nation both

cion eas11y

s, fears that
believed to '

the more you re associatéd

ere
we're all the

populated by

immigrants and deeply suspicious of them, the issues are néver far |from the
surface. But many observers believe that the debate -- and the suspic1ons and
the fears -- will become more intense as Election Day approaches this fall.

In California, immigrant groups have begun to stage small protes
the backlash. At the same time, anti-immigrant groups in the state
¢collecting signatures for a ballot initiative. And politicians are
votes w1th high-intensity rhetoric. :

''It is difficult to introduce any balance into the debate,'' sa
~an attorney with.the Asian American Legal Defense Fund in New York.
election year, and many politicians see this as an issue that can b
exploited.'

ABOUT.THE SERIES

Divided We Stand'' is a yearlong project examining critical i
surrounding immigration in the 'United States.

Immigration Backlash, '' is based on nearly 150 interviews conducted

This four-part series,
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Chronicle reporters throughout the United States and in Europe.

Today: A year after concerns over illegal immigration'exploded across the
front page, California is leading the nation in a crackdown on undocuméented

immigrants. .

: * Tomorrow: At the gfassroots level, anti- 1mmlgrant activists fear economic
problems and the rise of a multicultural society.

'* Thursday: In'wéshington, D.C., the anti-immigrant backlash is |expected to
have an effect on every major social policy debate of the year. : ' '

* Friday: New pro-immigrant alliances are emerging from New York to
California, trying to fend off growing resentment.

GRAPHIC: PHOTO (7),(1l) Men on Tijuana side of the border looked through the
fence to Friendship Park in San Ysidro as one man (top right) sllpped throuch,
(2) Two members of a Marin County group protested street hiring , PHOTOS BY
VINCE MAGGIORA, THE CHRONICLE, (3) A sign warns against trying to Flee against
traffic near San Ysidro, (4) A pile of forged documents collected by Medi-Cal
investigator Mark Miranda since July 1993, (5) San ‘francisco DMV eqployees Edwin
Moses and Barbara Christin (at Left) walted to see proof of re81dence from

driver's license applicants,(6) Two Border Patrol agents used a truck mount
LANGUAGE: ENGLISH

LOAD-DATE: March 29, 1994
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Affirmative Action

Justice Submits Brief To Ninth Circuit _
Supporting‘ln]unction That Blocks Prop 209

Weighing in for the first time in the court battle
over California’s Proposition 209, the U.S. Depart-
ment of Justice Jan. 29 urged the U.S. Court of .
Appeals for the Ninth Circuit to uphold a lower
court order that temporarily blocks the state from
implementing the measure.

In an amicus brief, DOJ asserted that the pre-
liminary injunction, which prohibits state and lo-
cal officials from implementing Proposition 209
by eliminating affirmative action programs, will
“preserve the status quo pending consideration
of plaintiffs’ claims on the merits” (Coalition for
Economic Equity v. Wilson, CA 9, Nos. 87-15030 and
97-15031, 1/29/8D. . ;

The district court order does not mandate use

of affirmative action and expressly allows offi-

cials to repeal particular affirmative action pro-
grams “so long as they are doing so voluntarily
and pursuant to authority that exists indepen-
dently of Proposition 208,” DOJ noted.

It added that Californians Against Discrimina-
tion and Preferences Inc. (CADP), which has asked
the Ninth Circuit to stay the lower court’s order,

“has not established an§ Asignificant injury to its -

interests that warrants disrupting the status quo
and overturning the district court’s narrow pro-

- hibitory order,” DOJ argued. - -~ -
CADP has intervened as a defendant in the suit,

which was originally filed by a coalition of civil
rights organizations that oppose Proposition 209.

Court Found Probable 14th Amendment Bar .

Proposition 208, also called the California Civil

Rights Initiative, was approved in a statewide
voter referendum on Nov. 5, 1996. It amends the
state constitution to prohibit state and local affir-
mative action programs based on race or gender
in public employment, contracting, and educa-
tion. L
After a coalition of civil rights groups filed suit
challenging the measure under the 14th Amend-
ment, the U.S. District Court for the Northern Dis-

trict of California on Dec. 23 granted a prelimi-

nary injunction blocking implementation of the
initiative. Judge Thelton Henderson found that
the injunction was necessary to protect the plain-
tiffs from irreparable injury and found that they
showed a “strong probability” that they could
prove that CCRI violates the 14th Amendment’s
equal protection clause. : ' .
On Dec. 20, White House press secretary Mike
McCurry announced that the Department of Jus-
tice would participate in the case in support of
the plaintiffs. It is still unclear whether DOJ will

seek to intervene as a plaintiff or merely actasan .

amicus when the distriet court considers the mer-

its of the case. The department “will monitor the

progress of the litigation to determine what fur-
ther action to take,” according to DOJ spokesman
Mpyron Marlin.

Edward Chen, an attorney with the American
Civil Liberties Union of Northern California, one
of the plaintiffs in the suit, said he is “very
pleased” that DOJ has supported their position.
His “main concern” is that DOJ express its views

NLYWe

(NG &1

to the court; whether DOJ participates s',as an am-
icus qxc'l an intervenor is of secondary importance,
e said.

‘Burdens’ Placéd On Minorities, Women

In its brief, DOJ argued that under theiSupreme
Court’s decisions in Hunter v. Erickson, 393 U.S.

+ 385 (1969), and Washington v. Seattle School Dis-

trict No. 1, 458 U.S. 457 (1982), a state, may not
place unusual burdens on the ability of racial or
gender groups to enact legislation specifically
designed to overcome prejudice.

“Proposition 209, like the ballot initiative invali-
dated in Seattle, singles out measures designed to
overcome prejudice for unique and burdensome
treatment. Women and minorities seeking nar-
rowly tailored affirmative action programs to re-
spond to discrimination in California must now
obtain a state constitutional amendment first,
while those seeking preferential treatment on
any number of other bases may do so through or-
dinary state and local political processes. This
disparate allocation of burdens violates the equal
protection principles set forth in Hunter and Se-

- attle,”” DOJ argued. o :

DOJ Position ‘Deeply Regrettable’

Calling DOJ’s decision to file the amicus brief
“deeply regrettable,” California Gov. Pete Wilson
(R) said that the Clinton administration “now has .
the dubious distinction of being the first admin-
istration since the enactment of the Civil Rights
Act of 1964 to contend that a law prohibiting all -
race- and gender-based discrimination is itself
unconstitutional.”

“In light of the federal government's leading
role in the 1960s and 1970s in enacting and pro-

- tecting the civil rights of all Americans regard-

less of race and gender, it is an historical setback:
for the Clinton administration to contend that a
law can be unconstitutional even if, as stated in
[its] brief, ‘the state formally treats men and
women and members of all racial groups identi-
cally,’ " the governor said. | '

Ward Connerly, who headed the CCRI campaign
and has formed the American Civil Rights Insti-
tute to fight affirmative action nationwide, said:
“It is unfortunate that [President Clinton] has
aligned himself with those who support prefer-

" ences. Instead of trying to mend affirmative ac-

tion, he is defending it.” |
The Clinton administration has been wrong on.
every affirmative action case in the last three

~ years, including the Adarand, Hopwood, and Pis-
' ‘cataway cases, and is “badly out-of-step ... with

the American people on the issue of racial prei-
erence,” Connerly charged.

At a Jan. 30 press briefing, Deputy Attorney
General Jamie 8. Gorelick explained that DOJ is
not taking issue “with the principle that there
should be no discrimination in the workplace or
in our schools or elsewhere in our public lives.”

.. Instead, DOJ finds unconstitutional the state's

imposing “a special burden on minorities and
women" that prevents them from going directly to
government institutions responsible for assuring
that the government deals with people in a race-
neutral manner, Gorelick said. - |
‘Proposition 209 “basically says that the politi-
cal process at the local level that ordinarily oper-
ates is not operative for those groups, and that
their only remedy is to set aside a statewide ref-
erendum,” Gorelick said. |
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Federal Employees

Sen. McCain Introduces Bill To Prevent
More Federal Government Shutdowns

A bill to prevent another federal government
shutdown in the event of stalled budget negotia-
tions on Capitol Hill was introduced in the Senate
Jan. 29 by Sen. John McCain (R-Ariz).

Co-sponsors of the bill (S. 228) include Sens. Ted
Stevens (R-Alaska), Kay Bailey Hutchison (R-
Texas), Spencer Abraham (R-Mich), and John Ash-
croft (R-Mo).

The bill is designed to prevent “a repetition of
the trauma and drama that: this country went
through when we shut down the government for
27 days” last winter, McCain said at a Capitol Hill
press briefing. The combined cost of that shut-
down was estimated at $1.5 billion, he added.

The Government Shutdown Prevention Act would
- ereate a statutory continuing resolution that would
be triggered only if the appropriations acts do not
become law or if there is no governing continuing
resolution in place, McCain said.

In the event of another budget impasse, the
“safety net” legislation would keep the federal
government operating by setting spending at the
lowest of the following levels:

+ the previous year's appropriated levels;

+ the House-passed appropriations bill;

« the Senate-passed appropriations bill; . .

+ the president’s budget request; or

s any levels established by an independent
continuing resolution passed by the Congress sub-
sequent to passage of the act.

Costs Of Shutdown Recalled

Although legislation of this type has been intro-
duced unsuccessfully in the past, McCain said the
experience of the last shutdown was “compelling
enough” to allow passage this year. He added that
“we are quite often reminded” of the state of con-
stituents, particularly federal employees, during
that last shutdown, '

“For the first time in 76 years, the Grand Can-
yon was shut down, and the 40,000 federal employ-
ees in my state were put out of work,” McCain re-
called. Local communities near national parks
lost an estimated $14.2 million a day in revenues
from tourism. In addition, *“10,000 new Medicare
applications, 212,000 Social Security card re-
quests, 360,000 individual office visits, and 800,000
toll-free calls for information and assistance were
turned uway each day,” he said. .

The shutdown also created delays in services to
“some of the more vulnerable in our society” in-
cluding 13 million recipients of Aid to Families
with Dependent Children, 273,000 foster care chil-
dren, more than 100,000 children receiving adop-

tion assistance services, and more than 100,000
Head Start children, McCain said. -

Rep. George Gekas (R-Pa), who has supported
attempts to pass such legislation since 1989, said
that support from members of the Senate gives
the bill an “excellent springboard” for passage.
The involvement of Stevens, in particular, he
said, would help to overcome concerns that the

NEWS
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bill would “wrest away” from House appropria-.

tions committees’ their power to negotiate and

form budget provisions each year. Stevens is chair- -

man of th_e Senate Appropriations Committee.
ﬁccor@mg to McCain, the legislation most likely
will bg included in a supplemental appropria-
tions bill that will be the first “must-pass” bill to
go through the Senate and the House this year. A
hearing on the supplemental bill likely will be

. held within the next two weeks, Hutchison said. -

o
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Study Finds Rental Housmg
Fa]llng but Stlll Frequent in Area

By Caroline E. Mayer =~
Washington Post Staff Writer

. A new study shows biacks and His- ~ .

out of five times when they try to rent
an apartment in the Washington area,

‘The greatest discrimination was -

-found in the suburbs, where bias was

reported nearly twice as often asin the
District, according to a special audit to
be released.today by the Fair Housing o
.Council- of Greater Washington, a pri- .

" vate, nonprofit housing advocacy group, 3

While African Americans and Hispan-
s encountered discrimination 28 per-
cent of the time in the District, they ex-
perienced it in 49 percent of the rental
inquiries they made in Marviand and 47
. percent of the time in Virginia, the audit
showed.
* However, the study showed that in
the District, Hispanics faced more dis-
crimination than their- black or white
neighbors. One in three inquiries from
Hispanic renters met some form of dis-
crimination, while blacks  were treated
less favorably than, whites in one of eve
ery four visits.

“The study was based on 163 con-
trolled tests in which a minority appli-

cant visited randomly selected rental
properties. Within a couple of hours of

the minority’s visit, a white applicant, -

with comparable or sometimes even in-
- ferior financial credentials, inquired

about apartments at the same site. In-
42 percent of the visits, the whites -
were quoted lower rents, offered better

specaals-—-such as a month’s free’
rent—or told about more apartments

+ that were available to rent. :
prztetheﬁndmgs.theﬂpement ,

" rate of discrimination represents a sig-
nificant drop from the last rental dis-
crimination aud:tthatwasmnductedby
the Fair Housing Coundl in 1993, At
that time, the council found that African
Americans (the only-group it tested at
__that time), were dxsamnated agamst
57 percent of the timé, ” "

.. “We are making progress, but frank-
j ly; €ven an ‘average 42 percent rate of | .

discrimination is unacceptable,” said Da- -

. vid Berenbaum, executive director of

the Fair Housing Council. “Frankly,
looking at the suburban numbers,

A there's clearly a Jot of work to be done.”

Berenbaum expressed particular con--

cern at the high rate of discrimination

that blacks faced in Fairfax County:
They received less favorable treatment

. than whites in 71 percent of the inqui-

ries they made. “This is an area that's
very segregated; this needs to be
worked on,” Berenbaum said.
Fred Allen, director of Fairfax's Hu-
"man Rights Commission, agreed.
*The commission will be looking into
these issues as 4 result of these tests to
. make sure these ordinances are being

" complied with,” Allen said. “The num- -
ber of cases we actually receive in this

office are very few but 1 think housing
discrimination is so subtle that not many
people are even aware that they are
even a victim. It takes a controlled test
to weed it out.”

3
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In Montgomery County, blacks were

treated les favoraby than thei whie
: qmrmmA}emndm 50 percent, and -

in Prince George’s County, 45 percent.

" African Americans encountered the

least discrimination in Arhngton-?.z
percent of the time—and the stmct—

- 26 percent.

Although Faxrfax rental propertnes

. ranked the highest for: discrimination
*. .. against blacks, they posted the best
. marks in their treatment of Hispanics,

" 'where only 20 percent were treated dif-
" - ferently than whites, T}mmpamto
aSGpercaxtdzsa'unmnmratefoers

panics in Montgomery, 50 percent in
Ariington; 36 percent in the District
andmpacmtmbothmemndnamd
Prince George's.

The awdit s part of the council’s four-

© year project to monitor housing discrim- A

matmmtheam.l.ater&nsyear.the

,‘cumu]planstoremseﬁm&Smdxs
" crimmation in home sales, against the

dmhledmdagmnstfamﬁmwlthdul
dren in their search for aﬁmdabie rental
housing. As a result of these audus
Bemhamnwdheemectsthecmmal
will file at least 20 complaints either in
court or at the Department of Housing
and Urban Development. |
Theﬁrsttwowereﬁledtwoweeks :

B ago at HUD. One was against a Falls

Church real estate agent, Jane Fowler
of Fowler and Friends Realty, The
council’s complaint alleged that Fowler.
made several “inappropriate comments”
against minorities and steered jtesters
away from homes owned by certain eth-
nic groups. Late last week, Fowler said
she had not seen the complaint.

“I don't intend to speak about some-

- thing | know nothing abowt,” saxd Fowi-

er, who added that it was “unconsciona-
bie" that the complaint be released to
thepubhcbeforeshewasnomied

The second complaint, also ifiled at
HUD, waslodgedagamstthe\r'xﬂageat '

“McNair Farms apartment complex i
" Herndon and the property tnanagement

company that runs it, Town and Coun-

. try Management Co. of Balumore The '

complaint alleged that a McNair Farms
agent nffered prospective white renters

!



. special discounts and a wider selection

~ 'of apartments than she did to black
" renters. Town & Country Executive '

Vice President Michael Rosen said, “1
have no comment, whatsoever,”

The council's controlled tests were

- conducted between August and October
" last year; none of the rental units in-
- volved locations where there were any

- ~ongoing investigations or-complaints of

tion.

The minority testers were deliber-
ately given higher incomes and better
jobs than their white counterparts so
" that *if there was only one unit avail-
able, the minority would be the superior
candidate,” Berenbaum said.

But often that was not the case, he

said. For instance, a Hispanic' tester

whoaskedabwtaone—bedroomapm
ment in a Northwest Washington build-
ing was told there was only a two-bed-
room available; he was encouraged to

. Jook at another building that might have
what he wanted. Less than an hour lat-
" er, a white tester met with the same

agent and was told about an efficiency =

in the same building. The white tester

alsé was offered one month's free rent
if he signed a 12-month lease.

In Silver Sprmg a black tester was
told of only one apartment available in
the complex she visited. She was also
questioned about whether she made
enough money to live there and was
told she needed to provide proof of her
income and that she now pays her rent

mthie.%awhﬁet&sta?ﬁted%

N

mhmtshter,srewésmid&twoavaﬂ-f :
able apartments and was not questioned.

about her income or current landlord.
In Springfield, both a black and white!
tester were given similar information
when they visited an apartment com-

" plex. A week later, however, the whxte
= tester ‘réceived a phone call from the
agent offering $100 off the rent forthe
first three months. The black tester re-

 ceived no follow-up call.
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A step too far

.

| Dcm t subszdwe housmg Jor zllegals

here are some government
services, such as emergency

. medical care and public educa-
tion, that illegal immigrants
should receive — for humane

reasons and for the good of the nation.

But free or subsidized housing is an
entirely different matter. And that's
why a new federal crackdown on hous-
ing aid going to illegal immigrants is the
right move.

Providing medical care for ﬂlegal im-
migrants not only saves lives but also
protects all of us from the spread of
communicable diseases. Likewise, pro-
viding education for illegal immigrant
children prevents our nation from hav-
ing an illiterate underclass.

But subsidized housmg merely serves

to support illegal immigrants while

they’re here or to draw them from
other countries. More important, it's
unfair to the hundreds of thousands of
poor Americans who are on waiting lists
to move into low-income housing.
The new screening process probably
will result in some illegal immigrants
losing their homes. That’s unfortunate.

However, public housing and most
other government assistance must be -

reserved for citizens and legal residents
only. We have enough poor pedple in
this country without housing the poor of
other countries.

Successful screening will be difficult,

however, for the same reason it’s diffi- .

cult to determine a person's residency
- status. Immigration documents can eas-
ily be forged, and so can Social Security
cards. For a price, an illegal immigrant
living in subsidized housing can proba-
bly obtain fake documents that could
allow him to remain.

. card or a computerized registry of legal

_stay away from government assistance

~flow across the border. Vigorous en-

_ers who knowingly hire illegal immi-

© todo.

That's another reason why we need
either a forgery-proof identification-

workers. Such a registry is being de-
vised as a pilot project to help enforce
federal laws against hiring illegal immi-.

grants, Those laws, if enforced, also -

would be the best deterrent for xllegal’
immigration in the first place.

In a preliminary effort, the San Diego ~
- Housing Commission, which offers vari-

ous kinds of housing assistance to about
25,000 residents, says it has identified
about 900 people receiving aid who
have questionable Social Security
numbers.

'But housing officials say they don't -

expect to find too many illegal immi-
grants living in subsidized housing.
That’s because most illegal immigrants

programs for fear of getting caught and
deported. Instead, they live with family
or friends or pay market ratea for
apartments.

The crackdown on illegal immigrants
in subsidized housing is just one part of
the battle against illegal mmgrahon
Beeﬁng—up the Border Patrol and im-
proving immigration inspection at ports
of entry is important to stanching the

forcemént of sanctions against employ-

grants will reduce the economic magnet
that draws people here in the first
place. .

Evicting illega! immigrants from sub-
sidized housmg and preventing othérs
from acquiring housmg assistance won't
have the same impact as enforcing em-
ployer sanctions. But it's the nght thing

o X
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- he Amerlcans \Xftth Drsabrlrttes Act (ADA)
dnd, 1ts predecessor the Rehabrlrtatron Act,.
bar drscnmmatron agamst the dlsabled in the

: -'workplace To bé protected by the ADA an
'mdrvrdual must be' ‘qualified,” ‘which is: defxned
-by the- statute as a person, with a_condition’ or,
drsease that affects a miajor life activity, who. can

“without “a reasonable accommodation; In addt»
. ol tion, the statute’ defines drscnmmatron to 1n-

: to clude the employers failure to provide a ‘rea-
" sonable accornrnodatron

_in the regulatrons 1ssued pursuant to the Rehabrhtatron Act
Those regulattons requrre the employer to make a reason-
. able accommodation to the known: physrcal or mental CllS-

" abilities unless the accommodatton would, be an’ undue
hardshtp »3 Srmrlarly, the ADA absolves the employer from
making an aécomniodation. that would be an_ “Undué€ hard-
Shlp,
‘ing srgmﬁcant dtfhculty or expense.’ » 4 Both the-ADA and
the Rehabilitation Act requrre an employer to make rea
sonable-accommodations”; to enable disabl ed 1nd1v1dua
e work “unless those accommodanons are an’ undue

!

' hardshrp ml et R . : v
" However, the procedura framework for resolvrng alle- "
gatxons~of drsabrltty discrimination aré more problemattc .
.and federal courts are currently wresthng with, these ques~ G

. tions and not respondrng with unammrry PR

\Although the goals of the ADA. and the Rehabzlrtatron

Act are easy to state — to open employment opportumtres
. that were: prevrously closed by. fear or ignorance — and
Congress ratronale‘for requmng employers to make a
“reasonable accommodatron is" easy. to. understand the’
procedural envrronment for answering allegatrons of drs-
ability drscnmmanon evoke questions. For example: 1

What Criteria are to;be used to’ determine" whether an ac-.
t:ommodatton is reasonable 72 1sa reasonable act:ommo-r

datton any accommodatton that does not 1mpose an undue
hardshrp? 3. ifa reasonable accommodatron is somethmg
other than the absence of an undue hardshrp, must the
parntrff prove that ‘the; proposed aceommodatlon is rea- .
sonable ‘or can the plamttff merely 1dentrfy the proposed
aceommodatron and “shift - the* burden to the employer o,
prove it is unreasonable? R o

As an initial matter it shoul d be noted that federa
courts have grafted the shrftmg evrdentrary burdens of pro-+

ductron and persuasron created to address other. discrimi- -

N e bt nation’claimis-

. o — ) [ such ,as:
m Article in Brief  [RREES
L o and" sex

N i ‘onto. drsabt tty
:- ‘Federa crrcurt courts are drvrded« dlSCrlmlrlﬂtlon
over the. question of: who.- -must claims. ;
prove whether an accomniodation-is
IR reasonable s plarntrff or employer .

’

~perform the essentidl functions of the ]ob with or

‘ The ~genesis of the: employers .
. .obhgatron to provrde a. reasonable accommodatton ltes v

which is deflned by the' statute as “an action requrr—

Suc- ,
_cinctly stated,
-the process; L

- : : ,

often referred to’ as the McDormeEt‘ Douglas framework S

" whi¢h refers o its early articulation by - the, U S. Supreme’
Court in McDonneIl Douglas Corp. u Grteen requrres a.
plarnttff 1o state a prima’ facie case.? T hat consists" of . (1)
o membershrp in a. protected class; (2) an. adverse employ—
. fhent. decrsron (3) ‘in circumstances from which an. mfer-r‘,.
-—ence of drscnmmatron can be drawn. If a- plamtrff success-
fully states a prtma fac:te casé; which is lnot an oneroust

task then the. burden of productron but not ‘that of per- .

' suasron shifts to the defendant employer who: need ‘only:

artrculate a egttrmate non- dtscnmtnatory reason. for. the.

employment decision. If the employer offers a legttlmate
. non-discriminatory reason for the: employment dccrsron

the burden then shtfts to the, p arntrff to prove by a pre-f«. . :
ponderance ‘of the evrdence that ‘the ‘proffered reason giv-.

‘en, by the employer is pretextual and that the employers;
decrsron was 1nfected by a dtscnmmatory motive, ' :
Although courts’ that ‘have ;addressed this issue. have

borrowed from drscrrrmnatton ]urtspmdenoe ‘its applteabrl—' .

1ty to dtsabr ity drscrrrmnatlon cases cannot-be mechanrcal
. Factors 'such as race and sex, rarely, if eve‘r are relevant to
‘an employment decrston They -do’ not affect an individu-
als S qua rﬁcatlons or 1nterfere ‘with ]ob perlformance .But.a
dtsabr ity that affects a- ma;or life actrvrty ezln affect an indi-
thual’s ability to work and may be a relevant factor mj
( some employment decisions. As a result,. dourts have wres- ‘
tled with the practrca drffrcultres of statmg a primia fczcze "
disability discrimiiation case. For example must ‘a.plaintiff

demonstrate that a reasonable accommodatton is avaalable; .

'3 part ‘of hrs or her ‘prima facre” case?.Can’an employer .;
; merely artrculate “andue hardshrp ds:a legrtrmate non-dis- b

criminatory ‘reason or must’ the empl yer prove. that thef
proposed accommodation is. an‘undue llrardshrp Again,
federal courts have answered these questtons dlfferently

sl; s s

District ofc:olumb:a Gircuit - - | .

In Barth v. Gelb, the plarntrff a computer speeta 1st who
suffered from a degeneranve form -of, diabetes that re-’’

qurred the skil led care of several physrcran:s applred for an .
»overseas position 'with the “Voice of Amerlrca He was ‘de-
. 'nied med1ca clearance W hén the agency, concluc ed that-’

‘he could-only serve in posts that had advanced medrcal fa- -

cilities, which svere lrrmted to three . or four assrgnments '
from a possrble 12 stations. After being denied” medical
‘ clearance the pamtrff filed “suit alleging ‘that the " agencyj
farled reasonab yto accommodate hrm in violation of the
t Rehabﬂrtatton Act. i oo :
* The Court of Appeals for the Drstnct of Columbia began -
1ts amlysrs by noting that there were three separate types of
.+ discrimination cases: W s\here an empl oyer denies. that:a=+
disability affected the decrston (2) where an employer chal-
lenges. a plamttft‘ s crum of bemg a “qualified person by .-
“disputing -either that the person cun perform the essential -
functions of the job or disputing that a reasonab e accomf -

'

Vﬂ/; " 'modation exists t\hrch would- enable the person to perform L
the essennal functrons of the job;. and (3) where the em-_ .

ployer oflers the. afﬁrmatrve defense of - undue h ardslnp
e THE FEDERAL 'LiAlNY:ER"m 21
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.+ the “reasonable - accommodatron

oy A

‘

- disabil ity was not a factor in'the decrston to deny him

~,! medical’ clearance. Nor did the- employer argue ‘that there '

was_no accommodatron available — the’ plamtrff could

have been assigned to-some of the facil mes ‘Rather,"the =

employer argued that placing the p laintiff ‘in employment
’ ‘posrtrons wrth adequate medrca facrlmes though not “un
reasonable in the abstract “was ‘an “undue hardshrp

The employer; had pOS[b i large metropolrtan areas, . as

“cal néeds cotild only -be miét by the posts in the metropolt—

" tan areas, which had physrcrans with' the needed’ specral—

ties. Because of the limited number.of avarlable ‘posts, with
the medreal facrlmes needed by the pl laintiff, 3ssrgnmg “him
o exclusively to those posts would the employerxargued
",’place addmona Burdens on the, other [employees] who .
 would. have less .access o’ the more desrrable posmons

" These employees would be rrequired .to spend more. trme* '

L

“in the'less desrrabeposts L S
"~ In-the. District of Columbia® Court of Appeals analysrs

the employer- rarsed the affirmative defense of undue hard- '\

~* ship which the court held, if raised, bécomes the’ employ-

"er's burden of proving. Theé coun contrasted a reasonable' ',
' 'accommodatlon whrch it understood as. “a method of ac-.;
commodation that is- reasonable in the run of the; cases” - -

with “undue hardshrp which “focuses on the hardshtps

. imposed by the p amtlff’s preferred accommodatron > %Iy
" ‘short, an analysrs of * reasonab le. accommodatron isa gen-

» ' eralized view, while a. consxderatron of: “undue harclshxp" i
* highly fact—specrfrc 1In this.case, the employer argued that -
" thoughi ‘acceptdble -in.
- the abstract was an “undue hardshrp” in these pamcular
, crrcumstances Co N -
-« *The platnttff argued that the stafﬁng and morale prob-
.lems cited by the" employer were mere- speculattve asser-

‘ tron"’ that failéd to establish *“undue hardship.”

. morale in determrmng ‘whether- to grant the requested. ac-,’
) commodatton . \The Drstrrct of Columbta Court of Appeals
disagreed, frndmg that there was suffrcrent ‘evidence of -
"staffrng and forale - problems and hol drng that although
- animus against the’ disabled could not be considered by
the employer and was not.a- legrumate non dtscrrmlnatory

‘reason for an employment decision, the morale effects ofa =

. "particular accommodatién’ could. be consrdered ‘As*an ex-
ample, the court mdrcated t\at if a dtsab]ed person sought

22 WAUGUST 1996 | ¢ 1.
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4 In Bartb the emp oyer dld not argue that the plamttff’s -

x ~.well asin 1solated places As expeeted the plaintiff’s medi- - -

P

"y

. He also « -~ '
"argued that employers could not, consider employee

v
‘

to mové all employees o an underground facr 1ty o ac-
commodate tthat individual's sensitive . eyesl,‘the employer’
could ;not, legrttmately consrder the resentment ‘over. the
drsab ed person s protected status, nor could the, empl oyer
- consider other, employees arnimus toward the. disabled.
‘However, the . employer could. legrtrmately consider and

: wergh the morale effects of havrng its employees work un-

derground T .&,

*In.sum, the D.: C. Ctrcurt Court' of Appeals views an

"“tindue. hardshrp” asa concept more refmed and rooted 1o

" the partteulars of €ach separate case tharlt the .notion of .
reasonab e accommodation,” " which is more. abstract and.

_not as anchored to the pamcular facts. Further a “reason- .

able accommodation”™ need only'be 1dent1ﬁed by a plamtrff

o shift therburden to the, employer ‘who' fst prove that - .i :

the proposed accommodatron is an “undue hardshrp

Seventh Circuit T N

P .The Seventh Crrcurt Court of Appeals takes a szmtlar ap-
proach In Vande. Zande v. State of Wiscorisin Dep't of Ad-
"min.; the plaintiff, Vande- Zande sought a'ceommodatrons
that her employer argued were unreasonable ! The plain-
trff paralyzed from the warst down as a result of a spmal
. wimor, was prone o develop pressure ulcers whrch oftenw

requrred her to.remain ‘at home for se\feral ‘weeks! She ar-

gued that a reasonable’ accommodauon to her drsabrhry re- .

\qutred her employer to provrde her. wrth a desktop com- :

puter 50 that she could work at. home oF 1o excuse her for
--the sick’ ddys she: used as a direct Fesult of her drsabrlrty
" Her employer drsagreed msrsung that it was unreasonab

“to allow. her to work at home, The plaldttff also argued
that the” krtchenette in her work area shoul d be adjusted. so
that she could use 1t Although her emplo:yer was wrllrng

106 erect a shelf a, the appropriate height, it was unwi lling”

4
“to move the sink because the plumbing was already in.

“place.and it would. be o0 expensrve to rnove it: The em-
ployer drd provide a‘sink that was- accessrble o the’ plam‘
tiff in ‘the bathroom. The. plaintiff - clarmed that when. modi-

" fying | the kitchen sink ‘would cost only. $1 5b forcmg her =

‘use the bathroom sink’ %t1gmatrzed her.

‘The Seventh Crrcurt Cournt of Appeal‘; found all of the :
plarntrst arguments unpersuasive and afﬁrmed the tnal :
courts ‘giant of summary judgment The court reasoned S

P

that most orgamzatrons provide jobs" thar Irequrre employ-« :

- ees 1o, work in teams under supervrsxon and this cannot
)l
genera ly be performecl at. home ‘The court held that an

employer is ‘not- requtred ‘to_ allow’ dtsal:)led workers ‘to
work at home where their productrvrty mev:tably would” .

i

be great y reduced "1 Nor was the empl oyer forced to ac- -
commodate the plaintiff’ by permitting, her to be absent**

wrthout usmg ‘any of her’ s:ck time. The eoun ttl'so found

_the measures taken by the employer — ad]usung the’ shelf ‘

. sary. The court conc uded that an employer does not’ mve‘
“a. duty to" expend ‘everi modest. amounts of money (o
brtng 1bout an absolute 1dentxty in workmg condttlons be-

" height and havmg a bathroom sink that was acces:.tble —
" wast suffrcrent and no further dccommodatron was neces- -
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o o of employmg that. person

' t

o

tween drsabled and nondrsabled workers .

‘ burden 7\

: employees

,,15 T
The court’s,ana lysis used- in reachmg ‘these Conclusrons

demonstrates the dlffrcu ties courts: face in translatxng the
Congresslonal goal of' provrdmg opporturuueq for disabled. *

. individuals into' a ‘mechanism’ for resolving disputes over
S da leged violations. of the 1 aw. The Seventh ‘Circuit Court of

ki

Appea s.begins its analysrs noung that- the Congressxonal
drafters sought o extend its- protection:to those who have:
‘a disabil ity as well as those who'are. percerved as having a )
drsabrhty As, the cdurt noted, some disabl ed ‘persons can
perform the essenual functions of 'a job: as well as a.
‘nondisabl ed’persen, but are often denred employment or
shunned because of their drsabxlmes In addition, the ‘ADA
also protects those who have a_ vocauonally relevant: dis- */

.

,

-abil rty', "that is a. drsabrlrty that may interfere With the per- .

son’s ability to perform at work ‘and may increase the Costs -

ployer to make a reasonable accomrnodauon” toa kfiown _

1 does so by requiring an em- -

L physrcal or mental’ hmuatlon of an otherwrse quahfred in-. o

dividual with a drsabrhty ' ; T ,‘

"As the count noted reasonable accommodauon is not.

a term that originated wrth the ADA but rather was, stated

in the regulatrons issied under the Rehabrlrratron Act.The

ployer ‘must be wrllmg 10 make changes in its- work ruEes
- facilities, terms ‘and conditioris - in order o enable-a. drs~
abled individual 1o work The meamng of ¢ reasonable
lesscearP5 : S g

f meaning .of accommodation is “plain enough" the em-- .

'+ commodation” ‘and “undue hardship.”

Vande Zande the plarnuff argued that “reasonable”‘ ‘
- means apt or-efficacious. Accordmg to her, an accommo—r N

_ dation -would be reasonable if it were, tarlored to the mdr—_
- vidual's disabil ity- regardless of the cost. However she did

‘ acknowledge that cost was a factor in’ determrnmg :

whether the “reasonable accommodauon was- an “undue

4

“The court was unpersuaded accordrng to rhe court, ther
word reasonable is; used to quanufy or “weaker”ac-

10 brmg about’ a trivial 1mprovement in the hfe of a drb»-
bed employee A8 S ’ .
' The court then: drstmgurshed between | reasonable",.ac-.

“t{noted that_“un-~
due;hardshrp is “an action -fequiring significant drfflculty
- or expense” and related “undue’ 'to the “beneﬂts of the ac: |
commodauon to the drsabled worker- as, wel .as the .em-
ployers resources.”

~costs of the proposed accommodauon at two points.: The .

- couit requrred the employee o demonstrate that the ac- -

‘commodation “is reasonab e in the sensé both of the efﬁ-
cacxous and'of propomonal 1o costs"‘as part of the pnnza
facze case: The court then” shifted the burden of proof 10 .
< the employer “who has ari opporturuty to»,prove that upon

- amore careful consideration the costs are|. excessrve in re- .

latzon to the beneﬁts of accommodauon or the employer s
ﬁnanc:al survival or health2? ;. %

? Inlinking . “undue hardsth” to the ~ '~
employers fmzmcral resources, the '’ coun; consrdered the \ K

“The’ Seventh’ Circuit. Court of Appeals appeam to drstm— .

gu1sh reasonable: accomniodation and undue hardshrp, in-

' corporating reasonable. accommodation mto the plamuff‘s

- primia facie case. ‘In this circuit, the p laintiff bears both the
" burden of.. productron and~ persuasron in reasonable. ac-

"commodation, whrch at a minimum requires the. rdenuﬂca- -

]
A

 tion'of an accommodauon that is not. faerally unreason-
-able. The Seventh Circuit Court. of Appeals-would then
perrmt the employer 0 escape lrabrlrty if

comrnodauon For; example a reasonable effort is less: than _ - burden of: provmg that a dlSﬂbllltY accommodauon feﬁSOﬂ-

maxrmum po‘;srble effort,’ reasonable care is less than max- i
imum possrbe care; and a reasonable accommodauon is-
~"interpreted by the* Seventh Crrcurt Court of Appeals as
'something less. than maximum possrble accommodauon
~-Although the court does not requrre a quanufrcauon of the .
costs and benefits of: each propoaed or challenged accom: .
modauon or insist: that the costs; can never exceed the
beneﬁts even s rghtly, it does insist that “at' the 1 very least,
- the cost [of the reasonable accommodauonl could not, be
drsproportronate to the ‘benefit. "6 &y employer is not re-

n17

" The key to the notion of reasonableness 1:: the cost and
propomona ity involved:: * : g :
“In Vande Zande the court noted thar the defendant
. was the State, of Wrsconsm whrch can raise’ taxes w0 fi
nance any accommodauon that it mustf make to drsabled
“'making the -state, theoreucally, unable o
‘plead- undue’ hardshtp Nevertheless the court ruled that
the state must not be requrred to expend enormous sums.

[

5

! Y

of persuasxon ‘on the: employer In Mantolete v. Bofger

”

ab e for a normal employer would break him.”, .

Nmth C:rcurt S R ‘
© By contrast the Ninth Crrcurt Court’ of
to' meld: reasonable accommodauon and

and place both the burden of' producuon

Appealé appeare*
undue hardship -
and rhe burzden
1

“case decrded under the Rehabilitation Act, an eprlepuc

. claiméd that she was 1mproperly demed enploymenr The

wht

qurred o expend enormous surs in order to- bring abour "
" atrivial rmprovement in the 1 life of a dr‘sabled employee

N

) leged th'u her eondruon ‘was controll ed

J I/v N - _u_[‘ PR

“court agreed - - S
The plamuff “who had prevrously worked in pnvate in-’
" dustry wrthout mcrdent applied for'a posmon with. the"'

uU:s. Postal. Servrce which would- have requrred her to”

he can carry the .

work near a large ‘;omno mfnchme As p'm of the applrca— i

“tion process, the plamuff was exammed by.a_ physician
~.who dragnosed her: condruon noted that she had.a grand *
mal seizure once a year and recomxnende‘c that qhe not be
hrred to work. ulth movmg equipment. The plamuff al-
through medxca-

% . . : :
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-tioni and that workmg at a somng machrne posed Ano in-:

creased risk to her or her co-workers. R .
- The court, remarkmg ‘that _Congress’ sought to check
mrsmformed ‘stereotypes” that served as barriers to em-

" ployment of the disabled, held thaMued “an

analysis of the' applicant and the particular job.” And each
case required the employer to ask two questions: (1) can

the individual’ perform the esséntial functions of the posi- ’.':

tron wrthout an. accommodatron or. ‘risk to ‘herself and oth-

ers; if not (2} ‘can a reasonable accommodatron be made

without i 1mposrng an undue hardship on the employer that

, would perrnit‘the- rndrvrdual to perform the essentral func-

trons of the position “without risk to self,or others L
[A]n employer has-a duty under [the Rehabthtatron Act]
(to gather sufficient mformatron from the applrcant and
from quialified’ experts as needed.to determine what ac- .

! commodatrons are necessary to enable the applicant to

, perform the job safely.” Only after “marshahng the facts

: who must ‘make a substantlal gathermg of the necessary
facts” as to whether an’ accommodatron rs or is. not reason-

“abl L RSN

The court concluded- that the burden was: properly on
the employer ‘because the employer has greater knowl-
edge of the essential functions of the 1ob" and the employ—
“er, ¢dn “lodk to its own expenence or ... that of other em-
ployers who have. provrded )obs to mdrvrduals wrth [dis-.
.- abilities] similar to those of the applrcant » -In addition the
. employer ° may be able to obtaifi advice concerning possr-
. ble accommodatrons from prwate and government
sources n23 . i ' . ; e

The court placed “the’ burden of persuasion of proVing
mabrlrty to accommodate {on the employer:: and held- that]

once the employer presents credible evrdence that accom- -

" modation would- not, be. reasonably possrble the plarnttff
~ has the burden of commg forward wtth evrdence concern- .
“ing’ Her individual capacities and suggestrons for’ possrbl
accommodattons to rebut the' employer s evidence.” "

“The Niath Circuit Court of Appeals requires the empl oy-
-er, has.both greater knowledge of the, 1ob as weéll-as
greater access [0 information’ about* possrble accommoda-
tions, to determme whether an accommodamon exists. The
Ninth Circuit Court of Appea s also ‘places the obl 1gatron

- on, the: employer to, clemonstrate that an 1dentrf1ed accom- " -
modation is an undue’ hardshtp In contrast to the Seventh

;

+‘and D.C. Circuits, the. Nirith Ctrcurt places ithe burden on o

"the employer ‘of both productron and persuasion of both
the reasonableness of an accommodatron and ‘whether an

.1dentrf1ed accommodatlon wou d be an undue hardshrp

Second Crrcuft S e

. The Second Crrcurt Court of Appeals in Bor/eowskr v
Valley Cem Sch: Dzst took iyet'a clrfferent approach
Borkowskr was a teacher ltbranan ‘who, prior. to bemg
htred wds in an’ automobrle accrdent and suffered a head
trauma that caused -serious neurologtcal damage As a‘re- .
A Lo 4 L . i : s . SN

’ . 3 S, <oy
R . .

.24 l.A“ucu'sr‘régst e

|can an, employer make' a decision regarding - the reason:
ableness of an accommodatron yAgain, “it is the, employer o
" tion, Accordmg to the court; its follows that the pamttff

' sult she suffered from drffxcu tres w;th memory and con-’
ceritration and. had trouble handling multiple stimuli.

".-.‘.‘ Although at ledst one supervtsor four‘td Borkowskts
.. work as,a ltbrary~teacher acceptable two other supervrsors
dtd not. Based on the negative evaluations of these super—

visors, which faulted Borkowskt«for poor classroom man-

. -agement skrlls the school district denjed - Borkowski-
- tenure: She sued and- all eged that the scllool drstrrct dis-*
criminatéd- against. her bécause: of her drsabﬂtty by failing
to provide her with a reasonable accommodatron“ for her.".
condition.- Spec1ﬁcally, Borkowskr arguedlthat the school
" distriet «could- have provrded her with .a teachmg arde 0"

- hélp her maintain classroom control,

The Second Circuit- Court ‘of Appeals revrewmg its-.
precedent in this area, held that the' p arpttff must come
.forward with evidence demonstratmg (and bears the bur- -
den both of - productron and persuasron) tllat she is “other—
wise- qualtfred for the position in questlonl A plamttff can-
" not be otherwise quahfrecl ‘unless'she can fulfrll the essen~

bears the ‘burden.of prowng that ‘she can’ meet the require- -

ments of the. posrtron wrthout assrstance or that an accom- -

modatronr exists ‘that enables her to perform the essential
functtons of theljob. - .7 . i -
However, the 1denttf1catron of an accommodatton by

the -plaintiff. does not make the. accommodation reason-, -

- able: “An: accommodatron is reasonable- on:ly if its’ costs are
not clearly drsproporttonate to 'the benefits that it will pro-
duce "5 As to whether the accommodation is: reasonable
the court held that the plaintiff .bears only the burden of :_
productton which “is not a ‘heavy one. It is.enough for the-

lamtrff o’ suggest the. ‘existence of a platlsrble accommo-
datton the costs of which facially do not l‘:xceed its bene-

- fits.” Havmg done this, the -plaintiff has made out a prima’ y

facze case, and the burden.. then shifts to the defendant. .

The deferidant’s-burden of proving thatlthe identified or
proposed accommaodation is unreasonable merges with its
affirmdtive defense -of uridue burden becduse ‘both
“amount: to the same thing.” The Second| Circuit Coutt of ",
Appeals concluded that ¢ reasonab e” ‘and ‘undue” are, both
relattonal terms modlfytng accommodatton and burden rel

x spectrvely The analysis looks not merel)lto the costs in- -

volved,- but also to the beneftts Unlike the ‘plaintiff, who
must . merely demonstrate that ‘the 1dentrf1’ed accommoda-
.tion meets-a rou gh propomonalrty betweep costs and.ben-
 éfits, an employer ‘must undertake a_more refmed lcost—\
‘ benefrt] analy51s ? The employer must: snalyze the hard-
* “ship imposed through’ the lens of the factors rsted in the’

regulattons whtcr include the nature of the mdusrrg tOv- o
whrch the emp oyer belongs as well as the mdmdm char—

|
acteristics of the employer., If the employer can carry its

burden it will demonstrate that the, proposed accommoda-

N

tial: functrons of the position” with or- without accommoda- .

‘

o

tton is ari.undue burden and s’ ‘therefore, unreasonable. .

‘The court then reviewed the plamtrff’s claims using this .

analysrs\ It-noted that -the plamtlff claimed’ that . she was’

' ,.abe to perform all of the essential functtons ‘of, her. posi+’ ,

EN
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tion wrth an accommodanon The p]arntrff who was defr- .
" cient in classroom management insisted that she could '

perform her job if the school district provrded her with a '

The court_ stated that although mturtrvely one. could'

‘ conclude that classroom managerent is an essential func-" "
. .tion-of a lrbrary-teacher the Rehabrhtatron Act, and’ pre-" '

I sumably the ADA, prohrbrted such “unfounded. reliance on

R unrnformed assumptrons, ‘and, instéad, required a fact
o specrfrc ihquiry-into. both the employers description of the . -

" job and how it is actual y- performed On the record before

_it; the. court was unwrllrng to reach a conclusion- as to .
‘ -whether classroom management was an essential’ functron

“of the plamtrff’s position, or whether provrdmg the P arntrff .

" isidered reasonable in light of their costs and" benefits:”
Since the plaintiff introduced enought evrdence to show -

- drscnmmatron will be.heard. The Seventh and-D.C. Crrcurts -
L treat’ reasonable accommodanon and .undué hardshrp as . &
" F2d 292, 308 (5th.Cir. :1981); quoting . l\ote Accommocla!-

with a classroom aide was reasonable. .
Rather, the court concluded that the plaintiff had 1dentr—

e ,fred an accommodation’ that would enable her"to-perform:
- thé. essentral functions of . her position — an aide — and,

therefore, had shiftéd the burden to the .employer to*prove S
o .,that the proposed accommodatron ‘was unreasonable or .

"would elrmrnate the essennal functions of the job. The

_court also concluded that the. plaintiff ‘had- estabhshed her' '
" prima facze case and- met ‘her, burden -of productron by
¢ proposing an accommiodation that “falls within the range '

of accommodanons that may, in the general sense, be con-
n27

that: she is otherwise quahfred with an accommodanon

classroom arde to assrst in the. management of the stu- :
 ° dents. : : '

i, *
s .
. . B . s

. S.Ct. 1817, 36 L-Ed:2d 688 (1973); Texas Dep't of Commu-

”_» v o T 7 L 'r I R /{

hke the Nrnth Crrcurt (but un rke the Seventh and D C Cir-
. cuits) treats’ reasonable accommodatron and- undue hard—

shrp as essentrally the same. Also, liké the. Seventh and
“DC. Circuits (but unlike ‘the Nrnth Crrcurt) it places the

burden of 1dent1fymg a reasonab e accommodatron on the .

Iantrffl L NS
Pl . L.“; %\%

- tzon

B 29USC§701€!S€(§ o -

errzard E. jacques is with the Haﬂford :
C’orm law firm. of Wiggin & Dana, and
isa member of z‘be Federal Bar Assocza
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‘. and that the accommodatron is facrally reasonable the_ e

burden shifted to the employer o prove:. that' she is not .

otherwrse qua rfred or-that .the accommodation is unrea—

soriable, or an undue hardshrp Havmg farled to do 50'as a

. The Second, Crrcurt Court of Appeals in contrast o the

the procedura framework by which claimis of disability

* " two- distinct concepts.’ These Crrcurts consrder the reason-

the, plarntrff‘s prima facie case and ‘then shift the eviden-

~ “matter of law, the. employer was not entitled to summary e
' udgment - ' " '

o fSeventh and District of Columbia Circuits, treats reasonable”.
accommodation and undue ‘hardship as.two- sides of the, )
_-same coin. Also in ‘contrast to these- Crrcurts “the” Second\ S )
. Circuit merely requires the pl arntrff 1o identify a reasonable LN 744 F3d at 342-43 PR
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‘. dation is reasonable even'in general terms.” - g
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. ableness ‘of an accommodatron in.géneral terms and per- ..
" mit an employer to’argué that the rdentrfred accommoda-
tion.would be;a undue hardship for that employer. Theyf)
requiré a plarntrff 16 identify an’ accommodation as pan of

 tiary burden to the employer to demonstrate that the iden- -

- tified accommodatron would be an ‘undue hardshrp T he
~..Ninth, Circuit mélds the reasonable accommodatron and

the undue hardship and places-both- the burden of produc— .

< tion and. persuasron on the employer The Second Crrcuxt |
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NATIONWIDE AUDIT OF EMPLOYERS WHO HIRE
“TEMPORARY FOREIGN WORKERS TO BEGIN SOON

The Labor Department s mspcctor general is on
the verge of launching a nationwide audit to deter-
mine the accuracy of information included on em-
ployer requests to hire foreign, skilled workers on a

temporary basis.

The purposes of the audit is to determine wheth-
er the Labor Department is eﬁ‘cctwely carrying out

its responsibilities under the Immigration and Na-

tionality Act for administering the H-1B program,

explained John Riggs, the ' inspector general -

charged . with audits in the Labor Department’s
Dallas office. The audit is being tested out of
Riggs’ office and is expected to be under way in all
regions by mid-April. o
Altogether, the audit will center on 720 H-1B
labor condition applications (LCAs) randomly se-

lected from a total 61,250 filed with the Labor

Department in fiscal year 1993, Riggs said. The

- Immigration Act of 1990 expanded the H-1B visa

category for specialty occupations, allowing issu-

ance of 65,000 temporary visas for highly skilled =
workers annually. The Labor Department recently

revised regulations implementing the program in an
effort to set tougher standards for those seeking to
employ foreign workers (242 DLR AA-1, Specxal
Supplcment 12/20/94).. ‘

DOL’s “only job” with respect to the ‘H-1B
program is to assure that the information on the

‘LCAs is complete, Riggs said. The audit will com- .
pare information on those certificates to what is
actually taking place in the field, he explained. -
.“How .can.the department administer the program.

effectively if it does not know what it is’ gettmg 1s .

good?™

Riggs acknowledged concerns that the audits are
taking the form of compliance reviews that techni-
cally fall within the jurisdiction of the Labor De-
partment’s Wage and Hour Division.  He
emphasized that the Labor Department’s role with

respect to administering the H-1B program pertains -

to the application process and ensuring that there

are no obvious omissions or errors on the LCAs."

Beyond An Audit e

However, Elissa McGovem senior polxcy analyst»

with the American Immigration Lawyers. Associ-

ation, pomted out March 24 that all of the qucsttons

on the OIG questionnaire and thosc that are being

“asked when auditors go on site do pot deal simply
with whether the .program is effective, but with

whether the employers can verily the: information on
the LCAs. She also related that lt is ‘clear from

"AILA’s discussions with Labor Department officials

that findings of noncompliance will be turned over to
the Wage and Hour Division for enforcement and
that findings of criminal violations will be referred to
the Justice Department for actlon

Another - “unresolved - issue,” accordmg to Mc-
Govern, concerns the type of documentatton the
auditors are asking for. The audttors are maintain-

~ ing that they are authorized undcr the Inspector

General Act to seek access to documents, such as
nonpublic payroll information, that 'the Wage and
Hour Division can only have access to when it

i
‘undertakes an actual compliance! investigation,

which must be based on a showmg that there is
probable cause to believe a violation! exists. ‘
AILA is a staunch proponent of ]thc H-1B pro-
gram, which, McGovern said, cnablcs U.S. employ-
ers to hire workers with skills, knowledgc and
expertise that cannot be found in certam sectors of

‘the economy. She charged that the audtt of the H-

1B program is just the latest.in a series of restric-
tions on the program that go beyond curbmg abuses
that deny U.S. workers job opportunities. This

program benefits thousands of employers, she said. -
If restricted any further, the ramifications will be -

severe—particularly with respect to the academic
and high-tech industries—in terms of the “loss of

jobs that are created by the pro_lects H-1B workers -

are often ccntral to.”

. , :
F O N A SR S DR A

; Chunges To H-IB Program '

When the Labor Dcpartment in {October 1993
proposed - stiffening the program’s requirements
wzthin'its Junsdiction, AILA objcctcfi that, despite

“rising anti-immigration sentiment and political un-
popularity in some quarters, the H- 1B program is
working, providing benefits mtendcd] by Congress”
(67 DLR C-1, 4/8/94). 1t also mamtamed that
DOL’s move fa:led to recognize the benefits the
program provxdcs by allowing research and develop-

ment programs vital to economic competitiveness to. . -

-remain in theé United: States, saying “Countless
- thousands upon thousands of jobs are creatcd di-
rectly and mdtrectly by the H-1B program
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C-2 (No.58)
Wh:lc the final rcgulat:ons issued a few months
ago pose less burdens on cmploycrs than originally
proposed, an AILA advisory to its members charge
that many of the changes are *“overly broad and
impose additional and complex paperwork require-
ments—with the potential for significant paper-
work violations.” It also warns that the Labor
Dcpartmcnt has the power to initiate an investiga-
tion of alleged violations of an LCA in the absence
of a complaint and that employers can be fined. for
improper completion of an LCA. - ~ =
The audit by the Labor Department’s lnspcctor
general is independent of the Labor Department’s
recent move to stiffen its efforts to monitor. the
program. Nonetheless, it is taking place-against the
backdrop of Labor Secretary Robert B. Reich’s
calls for remedies, both regulatory and legislative,
to assist the Labor Department in better managing
the number and type of *“‘nonimmigrant workers”
~admitted under the H-1B program and enhance its
ability to protect both the. foreign workers and
- similarly employed .U.S. workers.

Reich and Maria Echaveste, administrator of the
Wage and Hour Division, both have pledged to
ensure that employers gain no economic advantage
from using temporary foreign workers under the H-

IB program instead of U.S. workers. The depart- .

ment has reached a handful of settlements in cases
involving the program, including two against com-
puter  companies 'and one against a firm that
trained and supplied Polish physical therapists (7
DLR A-8,1/11/94;171 DLR A-10,9/7/94). -

Further changes to the program aimed at
strcngthemng protections for U.S. workers remain
a possibility, according to an internal memorandum
circulated within the Labor Department last year
while the finishing touches were being put on the
H-1B rules. However, the Labor Department offi-
. cials charged with studying the issue acknowledged

in the October memo that their proposals would be

| End of Qeciion .
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hlghly controversnal Employcr resistance to {
initial changes and the current anti-regulatory ¢
mate in Congress would appear to conﬁrm 1h
VICW

Labor Departmcnt officials declined to comme
on the status of thc H1-B program and its futun

Audn Concems

Thc H-lB program by far is the largest of t
five or six rionagricultrual temporary worker.p-
grams administered by the Labor Department, 1
cording to Riggs of OIG. Of the total 66,%
applications approved by the Labor Department;'
fiscal 1993, 62,242 were filed for H-1B workers, |
said. Altogether, the Labor Department is respon
ble for 80,000 of the 140,000 employment-bas
applications accepted annually. If it accepts an
approves these applications, employers then me

~ file petitions with the Immigration and Naturalm

tion Service,

Questions being asked of employers included i
the audit concern the alien’s work history, annui
wages, job description, and skill levels required
the job. Employers also are asked to describe ho
they located the alien, their reasons for hiring th
alien instead of a U.S. citizen, the documentatia
used to establish prevailing wages for the positio
and- the 'wage documentation maintained for simi
larly employed individuals.

Riggs said he expects the audit to be complcm ‘

in September. In addition to. Texas, employer
selected for the audit have operations in Californiz
Connecticut, Florida, Hllinois, Massachusetts, Min
nesota, Missouri, New Jersey, New York, Nort}
Carolina, Pennsylvania, and Wisconsin.

- The office of. inspector general also is auditin
the permanent- 1mm1grat10n program, which i
about onc»ﬁfth the size of the H-1B program.

- —By Deborah Blllmgs
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Supreme Court Roundup

Justices Set A51de Reversal of
‘Enghsh Only’ Measure

By LINDA GREENHOUSE

WASHINGTON, March 3 ~ The
Supreme Court today set aside a

Federal appeals court’s decision that *

Arizona could not require state em-
ployees to speak only English on the

job, ordering a state employee’s’
‘challenge to Arizona's English-only

constitutional amendment to be dis-
| missed as moot because the worker
resigned seven years ago.

The Justices did not take a view on
the merits of what was one of the
more closely watched cases on the
Court’s docket. Instead, they ruled
unanimously, in an opinion by Jus-

tice Ruth Bader Ginsburg, that be- °
cause the Spanish-speaking employ-

ee had left her state job before the
appeals court’s 1994 ruling, the Fed-
eral courts lacked-jurisdiction to con-
sider her argument that the provi-
sion violated her First Amendment
. right to free speech.. .
The decision today meam that the
‘Arizona. Supreme Court will now
have a chance to provide an authori-
. tative interpretation of the English-
only provision, which was added to
the state Constitution in a 1988 vater
referendum, and to rule on whether
. itis consistent with the First Amend-

. ment. Another lawsuit, in which sev-
eral plaintiffs are challenging the
provision, is before the Arizona Su-
preme Court-and the possibility re-
mains that the United States Su.
preme Court will review that court’s
eventual ruling. . -

In that respect, the ruling today
simply - keeps the door open to0-a

"~ future Supreme Court decision on the

. constitutionality of the “official Eng-
lish” laws that two dozen states have
enacted.in the last few years. A bill to
declare English the official language
of the United States, and to repeal’

. existing requirements for providing
bilingual material to voters at the

" . polis, died in Congress last year after

it was passed in the House of Repre-
- sentatives. ..

essenually pmviding a road map for '

‘how. Federal courts should handle

- challenges to new and untested §tate

laws. In an era in which voter initia-
tives are increasingly popular as a
way of bypassing.legislatures, the
decision today could prove more sig-
nificant in the long run than in its
application to the controversy at
hand.

Justice Gmsburg was pointed in

. her criticism of how the Federal

If all the Court had ‘wanted to do .
today was dismiss the challenge to -

the Arizona measure because it was
moot, however, it could have done so
in an opinion of a few sentences or
paragraphs. Justice Ginsburg's 35
page. opinion did more than. that,

District Court in Phoernix and the -

United States Court of Appeals for
the Ninth Circult, which sits in'San
Francisco, handled this case, from
the inception of the lawsuit in 1989
through a final ruling in 1995 - some .
five years after the case had in fact

become moot, under the analysis the -
. Court adopted today. -

~ The lower courts’ tnitial' mistake,
Justice Ginsburg said, was to refuse

. @ request from the Arizona Attorney

General to let the Arizona Supreme
Court go first in interpreting the new
English-only amendment.

Although the amendment required
English to be the language of “all -
government functions and actions,”
its meaning was not as clear as that
phrase might indicate. The Arizona
Attorney General, Robert K. Corbin,

‘took the view that state employees
. like Maria-Kelly Yniguez, the plain-
tiff in this case, in fact remained {ree

to conduct business in other lan-
guages to “facilitate the delivery of
governmental services’ 1o non-Eng—
lish speakers.

But the Federal courts refused ei-

ther to consider Mr. Corbin’s view or
to request an interpretive ruling
from the Arizona Supreme Court un-
der a procedure that Arizona and
most other states make available for
such situations. :

“Warnings against premature ad-

- judication of constitutional questions

bear heighténed attention when &

Federal court is asked to invalidate a
State’s law, for the Federal tribunal -

risks friction-generating error when
it endeavors to construe a novel state

“Act not yet reviewed by the State's

hnghest court,” Justice™ Ginsburg
said. ©

The district court applying its own
interpretation of the amendment’s

" sweeping éffect, declared it unconsti-

tutional in 1990. After Gov. Rose Mof- i

i lord who had opposed the referen- i

uhe Newﬁork @mws B

" still had a claim for damages against

.ing to pursue an appeal under such

. the standing of the private group, it

" Ms. Yniguez's lawyer for not having

DATE :
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dum, remsed to appeal the Ninth
Circuit gave the group that had spon-
sored the measure, Arizonans for
Official English, the right 1o proceed |.
as appellants in place of the state.

One questitén in the case today, ¥
Arizonans for Official Englishv. Arl- &
zona, No, 85-974, was whether a pri-
vate group like the amendment’s
sponsors should ever be given stand-

circumstances.
Justice thsburg said that while -
the Court had “grave doubts” about

was not necessary to rule definitive-
ly on that question because by the
time the Ninth Circuit had heard the
appeal, the case was moot. Ms. ¥ni-
guez had resigned from her state job
on April 25, 1990, the day before the
appeals court placed the case on its
docket. The appeals court did not
learn of this development for 17,

months when it wa.s notmed by the
state. Justice Ginsburg criticized -

informed the appeals court. :

1t is the duty of counsel to bring to
the Federa! tribunal’s attention,
without delay, facts that.may raise a.
question of mootness,” she said.

Even after the appeals court
learned of the possible mootness, it
went on to decide the case, and de-
clare the amendment unconstitution- -
al, on the theory that Ms. Yniguez

the state for the violation of her free -
speech rights. That theory was incor-
_rect, Justice Ginsburg said,
There were also these other devel-
opments at the _Court today:

Patent Law

. ‘The Court reaffirmed a longstand-
ing tenet of patent law that a patent
can be infringed not only by an iden-
tical product or process but also by

one that is substantially equivalent.

In a unanimous opinion by Justice
Clarence Thomas, the Court revisit-
ed what is' known as the “doctrine of
‘equivalents” for the first time since
it described the pnnctple in 8 1950
decnsion.

C
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The COurt had been asked tn the

“case today, Warner-Jenkinson' C0.,
* Inc., v. Hilton' Davis Chemical Co. S et
" No. 95«728 10 ovgrrule the docmne BT

but declined.
"Dongress can legislate the doc~

- trine o} equxvalents out of existence
.. any time it chooaes > Jusuce Thom~ .
-.as.said. ’ N

Nonetheless the Court overtumed

" @ 1995 decision of the United States'
" -.Court of Appeals for the Federal
- Circuit here that had apphed t.he

doctrine to-resolvethe case over a -

- “filtration process .for dye,. Justice
i Thomas said the ruling was being
Teversed because the appeals court-. .
‘" had failed to evaluate several factors -
in’ applying the doctrine.

But' the Court did not ad&rer;s a

LT sec0nd issue: whether such’ cases
"+ . should be resolved by a judge or, as
. happened in this instance, by & jury

i Consecutlve Sentmccs

Y “The Court ruled, 7102 thata
mandatory five-year Federal sen-
-~ Aence for using a gun in connection

with a- narcotics crime should be

“... served after a’ state prison térm,

rather than running concurrently

“with the' state sentence,

--The decxsion Us. v Ganzales. No
95-1695 overturned-a 1995 ‘ruling by

.. the'United States Court of Appeals. .-
. ,for the 10th Circuit, in Denver. Jus- -
‘tice Sandra Day o Connor wrote the

majorfty opinion. Justices John Paui

" Stevens and Stephen G Breyer dxs-
- sented

st oy

L

’

L




e iliaﬁl]mgton Post

ngh Court Test
Of ‘English Onle
Will Have to Wait

Po$ibl¢ ]ést@se Not
Valid, Justices Decide

. Bv Joan Biskupic .
* Washington Post Staff Writer -

- The Supreme Court yesterday declined

" fo decide whether states may adopt laws
requiring public émployees to speak only
English, ‘instead ruling that the case of an
Arizona worker who said her speech rights
were violated should have been dismissed
years ago.

The worker, Maria-Kelly Ymguez was a
state employee in 1988 when Arizona vot-
-ers adopted an amendment to the state
constitution making English the official lan-
guage and requiring ali government work-
ers to do business only in English. But .in
1990 Yniguez quit her job handling medical
malpractice claims against the state and be-
gan working in the private sector.

The U.S. Court of Appeals for.the 9th

Circuit nonetheless allowed her case to
proceed and eventually ruled that Arizona's
Article 28 violates workers' First Amend-
ment rights. By a 6 to 5 vote, the appeals
court also said the law interferes with the
ability of residents who do not speak Eng-
lish to receive official information.

Yesterday the Supreme Court unani- -

" mously threw out that judgment. In an

opinion by Justice Ruth Bader Ginsburg,

the court said that Yniguez's claim became
moot when she stopped work.mg for the
government. “At that point,”
wrote, “it became plain that she lacked a
still vital claim for prospective relief.”

The Arizona case had been closely
watched because the “English-only™ move-
ment has so divided the country between
those pushing for multicultural tolerance
and those who believe in a common, unify-
ing language. This would have been the
first high- court test of a measure requiring
official English, enacted in some form by
more than 20 states.

ot

‘Ginsburg .

- But the Supreme Court justices sent sev-
eral earlier messages, most obviously dur-
ing oral arguments last December, that the
" Arizona case was riddled with procedural
“flaws that prevented it from being a good

-vehicle for a ruling on whether forcing

state emplovees to communicate only in
English violates their rights to free speech.

In yesterday's decision finding that the
case should have been dismissed in 1990,
the high court also expressed “grave
doubts” over whether the appeals court

"'was correct to allow the group that had

spearheaded the English-only drive to in-

. tervene on behalf of Arizona. When then-

Gov. Rose Mofford declined to appeal a

I jower court ruling against the English-only
Jaw, Arizonans for Official English inter-

vened and appealed to the 9th Circuit.
Ginsburg noted that while state legisla-

tors have been accorded legal “standing” to

contest a ruling striking down a statute, the

.English-only activists in this case are not

agents of the people of Arizona in any way.
Ginsburg said the court would not defini-
tively resolve the “standing” question, how-
ever, because the case already was invalid

-based of Yniguez's departure from state
. service,
Throughout the litigation, the Azmna !

attorney general had maintained that Arti-
cle 28 required the performance of “official
acts” in English but allowed employees to
use other languages to deliver government

services fairly and -effectively. But lower

courts refused to accept that interpretation
and spurned state efforts to seek a ruling
by a state high court on how broadly the
Jaw should be construed,

Reading part of her opinion in Arizenans

for Official English v. Arizona from the

bench yesterday, Ginsburg said, “We note

gth Circuit might have saved the parties

vears of litigation had those cotrts accord-
ed more respectful consideration to the

state Attorney General's request to obtain®

a definitive state jt;dgment on the breadth .

of the law.,
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Court sklrts the oﬂicnal

ecaselsmledmoot

:,andretumedtoAnzonacom't'

By Tony Mauro
.~ USATODAY

- The Supreme Court side-
stepped the controversy over
official English laws on Mon-
day, turning an Arizona dispute
" on the issue back .to state
© courts.
The court's action has no ef-
fect on the national campaign
to establish English as the ian-

guage used for most govern-

mental functions. .

have passed in 23 states and
.are pending in 10 states and

Congress. The lowa Senate de-

bates the issue this week
An Arizona government em-
-'ployee had challenged’ the
- state’s 1988 officlal bal-
lot initiative, -claiming it violat.

ed her free speech right to use.

Spanish and English at work.
Her suit was viewed as a crucial

‘test of official English laws.

But the high court ruled that .

" because the worker, Maria-
Kelly Yniguez, left her state job

" in 1990, the case was moot.

“At that point, it became

°"plain that she lacked & still vital
Laws like Anzonas already

claim,” wrote Justice Ruth

- Bader Ginsburg for a unani-

mous court.

The court. was also -con-.
cerned that a private group,

Arizonans for Official English,
had taken on the task of de.
fending the law after then-Gov.
Rose Mofford said she would
not defend it Ginsburg said
there are “grave doubts” about
whether the group had stand-

- ing to participate in the case.
The lsueremmstotheAﬂ- .

mmSlxpr‘emeCourt.wheréé
live case Is that was

pending
- " being held in abeyance until

the US. Supreme Court ruled.
Once the Arizona court de-
cides, the issue could return to

- the high court in a form that

the justices would be willing to
take on.

Meanwhile, says Barnaby
Zall, lawyer for Arizonans for
Official ish, the state is ex-
pected to continue its policy of

official documents to °

‘be written in English, while al-

fowing state employees to use
other languages in their daily

‘routine.

MsoMonday. the court:’
bDedined to stop 8 major

" classaction lawsuit that accus-
;" es Home Depot, the home-im- -

twostage litigation.

provement chain, of discrimi- = -
" nating

against women In 10
Western states. Home Depot
now must defend itself in a

P Let stand a ruling that

-closed to the press and publica -

" court proceeding related to an

!2

Ohio prison riot in 1893. A
judge kept the public outof a

H:‘j hearing aimed at reaching a
" settlement in a civil suit

brought by inmates. They had
sued the state for overcrowd-

: ing at the Southern Ohio Car-
_ rectional Facility in Mcasvﬂie
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Too many cases, too few caseworkers

l Streamlined EEOC fights to stay above rising tlde of bias claims

By Ben Rand
Staff Writer

Biasinthe
workplace
Last of 3 parts

Rights.

Al

irst her duties
changed. Then
she got fired.
Then a frustrated
Annie Johnson went
looking for help from the-
state Division of Human

She never found it.
The African-American

computer operator, believ-

ing she was treated unfairly,
asked the division in 1991 to
investigate her employer for

‘racial discrimination.

Three years later, the state
agency sent Johnson away with a
routine letter finding “no proba-
ble cause” to her charge.

Undeterred, Johnson filed her
own lawsuit, and earlier this year
got a far different response. The
federal judge in her trial heard
enough evidence of racial bias to

award Johnson, a Yonkers resi-
iQent, $6,000 in back pay plus legal
ees.

Critics say the 180-degree turn-
around in Johnson’s case illus-
trates the weaknesses in the na-
tion’s system for enforcing laws

- against work place discrimina-

tion.

Federal and state agencies, act-
ing as gatekeepers for every offi-
cial charge of discrimination, are
being overrun by burgeoning case
loads and political and bureau-
cratic pressures.

The result, according to some:
slumping confidence in govern-
ment’s ability to enforce land-
mark anti-discrimination laws
and increasing fears that legiti-
mate and important claims are
getting lost.

Conservative Republicans in
Congress have gone so far as to
suggest that the Equal Employ-
ment Opportunity Commission - -
the federal enforcement agency
— be dismantled or at least fold-

" Please see BIAS, 8A

N
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Jury Awards
$5.5 Million
To Epileptic

EEOC Says Trucker
Unfairly Lost Job

By Kirstin Downey Grimsley
Washington Post Staff Writer

A former truck driver who has ep-

ilepsy won a $5.5 million jury verdict

in Detroit yesterday after alleging
that he had unfairly lost his job and
was denied comparable work at a
Ryder Systems Inc. subsidiary in
Flint, Mich., after suffering a seizure
~ in 1989. ,

The U.S, Equal Employment Op-
portunity Commission, which
brought the lawsuit on behalf of
Thomas Lewis, 45, said in a state-
ment that the $5.5 million verdict is
the largest ever in a disability case
“and the largest amount ever won by
the agency on behalf of a single
plaintiff, : :

"The jury awarded Lewis about

$192,000 in-back pay, $960,000 in -

compensatory damages and about
$4.4 million in punitive damages,
which weré the amounts sought by
EEQC attorneys. !

“The jury gave us everything, ev-
erything,” said EEQC attorney Deb-
orah Barno. She said jurors told her
after the verdict they were “baffled
by the company's lack of any at-
tempt to accommodate Mr, Lewis in
any regard.”

Fred Batten, an attorney for Ry-

der, said the company will appeal.
He said Lewis had suffered another
seizure last year while driving a
truck for another company.

“The very risk we were con-
cerned about in fact occurred,” Bat-
ten said, adding that officials were
“absolutely” surprised by the jury’s
verdict. .

Lewis joined the Ryder subsidiary
in 1976, working as a truck driver
delivering automobiles to dealer-
ships. He suffered his first seizure in

1989 and lost his position because.of -
state and federal transportation safe-

ty guidelines regarding such ail-

ments. Lewis sought to be trans--

ferred to a position moving
automobiles from the auto assembly

line to waiting rail cars, but Ryder
- subsidiary officials said he was a

safety risk and he was not offered
another position.

. ‘Since then, Lewis has been em- .

ployed sporadically and stifl seeks to

. be rehired at the Ryder subsidiary.
Lewis took his case to the EEQC in

1993, bringing a claim under the
1992 Americans With Disabilities
Act, which requires employers to at-
tempt to accommodate disabled
workers. ]

. Federal caps on damages in such
employment claims would limit the
amount Lewis potentially could re-

ceive to about $500,000, regardless

of the jury's verdict.
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SAN FRANCISCO, Oct. 22 (AP) —
Investigations of people by immigra-
tion agents merely because their
names sound foreign is unconstitu-
tional, a Federal appeals court ruled
on Friday.

- The Court of Appeals for the Ninth
Circuit also took the unusua) step of
overturning an order for the depor-
tation of a Nigerian man because it
found a serious constitutional viola-

tion in the seizure of the man in an

apartment building and the search
of his room.

The man, Jacob Orhorhaghe, was
called to an immigration investiga-
for's attention by a bank employee

because his name sounded Nigerian,
the court said.

"One cannot rationally or reliably
predict whether an individual is an
illegal alien based on the sound of his
name,” Judge Stephen Reinhardt
wrote in the 3-10-0 ruling. 'Many if
not all Americans have ‘foreign-
sounding’ names, depending on
which countries of origin we consid-
er foreign."”

On Nov. 8, Californians will vote on
an initiative that would require state
and local officials, heaith workers
and educators to report to immigra-
tion authorities anyone they reason-

ably suspected of bemg an megal

immigrant.

The ruling on Mr. Orhorhaghe's
case should send a message to those
responsible for enforcing the initia-
tive, Proposition 187, said his lawyer,
James Mayock.

‘“The proponents think you know
an illegal alien when you see him,”
Mr. Mayock said. He said the ruling

~was ‘‘a protection for people who
might have foreign-sounding
.names,”

He said Mr. Orhorhaghe was mar-
ried to a United States citizen and
was seeking legal resident status.

Mr. Orhorhaghe entered the Unit-
ed States legally in October 19820on a

Name Alone Can’t Prompt Immigration Investigation,

tourist visa that expired 18 days
later, the court said.

He was living in Oakland in 1986
when his name was referred 10 an
immigration officer by Karen Muth,
a Bank of America investigator, who
had encountered it during a credit
card {raud investigation and thought
it sounded Nigerian.

Michael Smirnoff, an investigator
with the Immigration and Natural-
ization Service, decided to investi-
gate Mr. Orhorhaghe after failing to
find his name in a computerized list
of those who had legally entered the
country after January 1983, the

" court said.

Mr. Smirnoff, Ms. Muth, another
immigration agent and a police offi-
cer went to Mr. Orhorhaghe’s apart-
ment building. Mr. Smirnoff, who
was carrying a concealed gun, told

_Mr. Orhorhaghe that they did not

need a warrant, the court said. They
opened his briefcase and found docu-
ments referring to his expired visa,
the court said.

An immigration judge ruled-that
the search was illegal, but he was
overruled by the Board of Immigra-
tion Appeals, which ordered Mr. Or-
horhaghe deported.

The appeals court overturned that
order, saying the caseé was a rare
example of an “‘egregious’ constitu-
tional violation that required the
barring of evidence in an immigra-
tion case,

Judge Reinhardt said Mr. Orhor-
haghe had been investigated by the
immigration service solely because
of his name. His absence from the
list of legal entrants since Jamuary
1883 provided no additional evidence
that he was an illegal immigrant,
Judge Reinhardt said.

Citing a 1875 Supreme Court rul- '

ing that barred agents of the immi-
gration service from detaining peo-
ple because they looked Hispanic,
the judge said an investigation
prompted by a foreign-sounding

‘name was equally improper and was

ultimately based on race or national
origin.

.
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- Prop. 184: Why Even Polly Klaas’
Father Says It’s a Big Mistake

who isn’t sick to death of violent
crime and fed up with repeat
offenders. Indeed, roiling frustration
with out-of-control crime bubbled
over last winter when the “three

S urely there’s no one in California

strikes and you're out” law passed the _

Legislature on greased skids.

The law doubles prison terms for
criminals convicted of a second felony
if they have previously been convict-
ed of a serious or violent felony.
Criminals who commit a third felo-
ny~-any one of the more than 50
listed in California law--face prison
sentences of up to 25 years or life.

We strongly support longer prison
terms targeted on repeat violent of-
fenders, but we opposed AB 971, the
legislation that established the

“three-strikes” law. As the first wave

of "three-strikes” defendants moves
through the courts, our worries are
being borne out. These early results
of AB 971 are why we also oppose
Proposition 184, on the Nov. 8 ballot.
The existing law indisputably does
some good by locking up the state'’s
most violent repeat offenders, but
because it casts such a broad net,
scooping up nonviolent as well as
violent criminals, it is also doing great
economic harm o the state.
Proposition 184 simply repeats

- what was already approved in AB

971, thus it would do nothing o
improve the law. It would not put one
additional criminal behind bars nor
wolld it incarcerate anyone for a day
more. However, 184 would surely

" multiply the harm that AB 971 has

already caused this once- prosperous
state.

. That's why hiarc Klaas opposed AB-

971 and opposes Proposition 184. His
daughter, Polly, was kidnaped from
her bedroom last year and killed,
allegedly by a man with a history of
violent crime. It was her murder that
pushed through AB 971, a measure
that had been floating around Sacra-
mento for some time.

Klaas jobbied in vain for a com-
peting “three-strikes” bill that wouid
have targeted repeat violent felons,

such as the man charged with mur-

dering his daughter. Now he wants to
defeat 184 because he thinks it would
cost too much and would make a bad
law worse. He's right.

1. Proposition 184 is unnecessary.
The initiative clearly adds nothing
new in the way of punishment. And
legal experts say it is so poorly
drafted that it may unintentionally
dilute provisions in the existing law.
The initiative’s “three.strikes” pro-
visions may not apply to those with
juvenile records or with felony con-
victions in other states.

2. Proposition 184 would make
future refinements impossible. The
major difference between the existing
law and 184 is that it would take a
two-thirds vote of both houses to

PROP: 184

A Look at Key Issues
on the Nov. 8 Ballot

® One in a series

amend 184. The Legislature can
‘amend the existing law with a simple
majority. Proposition 184 would make
it all but impossible for state legisla-
tors to fine-tune the “three-strikes”
faw. That fine- -tuning is already man-
ifestly necessary.

8. Proposition 184 would loek C.ll-
fornia Into & wrongheaded approach
to crime contrel. No one condones
petty theft, passing bad checks or
possession of small quantities of il-
legal drugs. Those who commit such

crimes should be punished. But the

bulldozer approach of the current
“three-strikes” law and 184 sweeps
“third-strikers” convicted of these
crimes into prison for the same terms
as murderers and rapists.

Los Angeles County Dist. Atty. le

Garcetti has already been forced to.

file 3,000 “three-strikes” cases. The
defendants include a Los Angeles
man accused of stealing 8 slice of
pizza. A Pomona man could be given
25 years in prison if convicted of

al

stealing three steaks to feed mis
family. And a San Diego man who
stole a can of beer could face a similar
sentence.

4. Proposition 184 would force
California to maintain an expanding
prison system that is already well
beyond the state’s ability to manage
properly. California prison population
is at 126,000 and is expected to hit
232,000 by the turn of the century.
Prison officials project that the state
will need 25 more prisons, above the
present 28, at a cost of about $200
million each.

In a four-part series last week
Times staff writers Dan Morain, Maria
L. La Ganga and John Hurst brought
into sharp relief the enormous costs
and potential for abuse in the state’s

- ongoing prison construction program.

That construction program has gener-
ated a maze-like bureaucracy with

minimal legislative oversight. Prison '

construction and operation costs are
sky-high and soaring even higher.

A decade ago, California allocated
less than 3% of its general-fund
budget to prisons; this year it will
spend more than 7.5%. The annual
prison payroll exceeds $2 billion. Cali-
fornia spends more on prisoners’
physical and mental health care—$372
million—than 36 states spend on their
entire prison budgets. Despite paying

more in wages than almost any other

state, the California Department of
Corrections has trouble finding com-
petent guards because the job is as
dangerous as it -is dull and many
facilities are in sparsely populated
parts of the state.

The probable effect of the coming
bulge of “three-strikes” offenders is
extremely worrisome. Full imple-
mentation of this law, if it occurs,
would necessarily compete for al-
ready stressed resources that now go

‘into critical state services. California

already has a tough sentencing law
on the books. Proposition 184 does
nothing except lock us into sloppy,
quick-fix “solutions” that don’t get at
violent crime and may reduce our

chmces in education, health care and

other cruc:al areas
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‘Rend Vows to Expand

5

Vlgllance on C1V11 nghts

] By Pierre Thomas
Washingtoo Post Stalf Writer

BIRMINGHAM, Jan. 15—
Speaking at the site of one.of the
most hateful acts of the civil

‘rights era, Attorney General Jan-

et Reno promised that the Jus-

" tice Department will expand its

effort to fight against racial dis-
crimmation in lending, employ-
ment, education and other areas.

On the date of slain civil rights

' Jeader Martin Luther King Jr.'s
birth, Reno chose the church

where four young: black girls
were:kilfed!ina: 1963 bombing to
call 'on the nation to confront ra-
cial tensions and to broadly out-
line her policies for Presndent

_Clinton’s next term.
*] fear that what national con-

. sensus we have on. civil rights

may be at risk of unraveling,”
Reno said before a packed audi-
- ence at the 16th Street Baptist

Church. “. . . There is today real .

disagreement about what ‘civil
rights’ . .. really means. There

are some that think we have’

gone too.far, who think we have
already achieved the aims of the
civil rights movement. I say that
is not so0. Some Americans, in-

- ¢luding some minorities, now

question whether integration is
still a valid goal.”

More often than not, she- sand
many Americans of dlfferent
backgrounds and races continue
to live in largely separate worlds.

Reno's speech had been billed
as her most expanswe public com-
ments to date on the issue of civil
rights. Sermonic and folksy in de-
tivery, Reno did not detail a laun-
dry list of new programs. Instead,
she laid out her assessment of
race relations and described the
Justice Department’s role in grap-

pling with-the often-divisive issue
_of cwvil rights enforcement.

While signaling that matters
of discrimination were a high
personal and departmental prior-
ity, Reno also sought to a]lay
fears in the civil rights commumni-
ty that the nnpendmgﬂepamxre

. BY DAVE MARTIN-=ASSOCIATED
Attormey General Janet Reno

- outlined Justice Department’s

goals In fighting discrimination.

of civil rights chief Deval Patrick .
-might mean a retreat on such -
‘matters. Patrick is generally re-
garded as having been an ag- -
gressive enforcer of civil rights .
laws and often came under fire
from conservatives, ‘

- On affirmative action, Reno
bluntly denounced as “misguid-
ed” proposals by congressional

" Republicans snd California vot--
ers to curtail affirmative ‘action
- by government, - o
“The president and I will con-
-tinue to oppose—at every step
+of the way—any wholesale ban
‘on affirmative action in federal
“law,” she said, That comment ..
was greeted enthusiastically by
the largely black audience. ,

The attorney general pledged
to expand already-increased en-
forcement efforts in fair housing
and mortgage lending. She also
‘announced that the department
was studying ways to confront
lending discrimination against
minority- business owners, an is-
sue that has stirred considerable
controversy in the past between

o
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banks and regulators tryxng to

monitor their actmty
Reno also vowed to support le-

" gal battles to ensure that universi-

ties and colleges maintain and im-
prove racial diversity, and to
ensure allegations o{ police brutali-

 ty will be vigorously pursued. .

.

-

Although Reno|acknowledged

- that there has been progress on

matters of race, gender and oth-

. .er forms of dxscrmnnanon. she
" argued that the legacy of an ugiy

past remained. |
“We cannot say;we have com-
pleted our journey,when even to-

. day, blacks and Hxspamcs and in

many cases women have a hard-
er time getting|into college,

- renting an apartment, gettmg a

job or obtaining a loan,” Reno
said in her 50~mmute address.
“We have not" comp leted our
journey when the unemployment
rate for black males is still twice

-as high as it 1s for white
..males. . .. That's not right.”

Rel’emng to. therecent rash of

-fires at predominantly black

churches, Reno declared “We

thave changed our laws, but we
- have not always| changed our

ways. Old huabits| die hard ..

Our challenge is to rediscover
our common interests, our com-
mon ground, and to remind our-

' gelves of our common future.”

Her audience seemed general-
Iy pleased that the nation's top-

- law enforcer had ! come. down to

talk about civil nghts, ‘but some

" -were also leery about ‘whether

things would really changé.

One member o{ the aud:ence’,-

. Lisa Baldwin, said it was good to

.wasnotal]talk”

hear Reno talking openly about
such issues, but added, “1’ hope it

q
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Reno supports aﬂinnatlve actlon

" BIRMINGHAM, Ala (AP)
Attorney General Janet Reno ob-

-served the birthday of Martin Lu- -
. ther King vesterday with a prom-

ise to push a civil rights agenda
that includes strong support of af-
firmative action.

“Irecognize that there are those
who believe that affirmative ac-
tion is unfair,” Miss Reno said.
“However, the fact that many mi-
norities and women are still strug-
gling at the bottom of the eco-

. nomic ladder suggests that this
criticism misses the mark. Soci-
ety’s reality belies all the pur-
ported spec;al treatment for mi-
norities.”

The attorney general walked
this moming through Kelly In-
gram Park, a rallving site for civil
rights demonstrators in the early
1960s. and toured a civil rights mu-
seum. From there, she headed toa
nearby. church where four black
girls were killed in a racist bomb-
ing in 1963

I her hourlong speech at the
church, Miss Reno recalled the
civiirights violence of 1963 in Bir-
mingham and King's role in lead-
Ing protests that ended legal seg-
regu.ion in the city,

“Mariin Luther King was a man
who saw mJusnce and felt the
weight of oppressicn but refused
to be broken by it,” she said. “His
life embodied and helped to define
the true spirit of America — the
quest for justice”

She told the standing- room~only

- ¢crowd that there is disagreement

in America loday about whal the
term civil rights even means.

“Some Americans, including
some minorities, now gquestion by
word or by deed whether integra-
" tion is still a valid goal,” she said.
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fNattonwzde Settles U.S. Suit

On Bias in Inner-Czty Areas

Insurer to Invest $13 Mtllzon in Convnumtzes

- By NEIL A. ‘u-:wxs

WASHINGTON, March 10 — The
Nationwide Insurance Company, the -
. nation’s fifth-largest insurer, agreed .

today to invest $13 million in minor-

ity communities and to end a series
of practices that the Government .

said discriminated against blacks

and.poor people and furthered the .
deterioration of txmer-city neighbor-

hoods.
In agreeing to settle a lawsuit by

the Justice Department, Nationwide

pledged 10 use the money over six
years to help low-income applicants
purchase and repair homes and ob-

tain mortgages. In addition, Richard.

D. Crabtree, Nationwide's president,
told . reporters that his company
would now aggressively market it-

self in urban areas.

“Strengthening urban neighbor-

hoods is a Nationwide priority,” Mr.

Crabtree told reporters at the Jus-
tice Department, which had charged
the insurer, based in Columbus, Ohio,
with violating Federal anu-dxscriml-
nation laws.

Attorney- General Janet .Reno
said: “We don’t ask anybody to
make a bad business judgment.

What we were concerned about is

that proper business judgments be
made, but at the same time there be

. no discrimination whatsoever based
on race or other inappropriate fac-

wmu

Today’s news conference was an .

odd combination of celebration of
Nationwide’s new promises and a
strenuous effort by company offi-
cials to piay down the accusations.
Mr. Crabtree suggested that his com-
pany was moving to develop “an
urban marketing strategy” inde-
pendently of the Federal lawsuit.

““As 'we strive to strengthen our -

position as a leading insurance pro-
vider, the urban marketplace pro-
vides an attractive source of busi-

‘ness,” he said. -

Several hnusmg advocacy groups
and lawyers representing thousands
of blacks who say they were unable

- to buy full coverage from Nationwide

as well as lawyers representing
agents who say they lost their jobs

for trying to sell policies in minority -
areas criticized the accord as “too .

limited,”” however.

“It does not go tar enough either in o
eliminating discriminatory practices - .

or compensating victims of current
and past discriminatory practices,”
said Shanna Smith, the executive di-
rector of the Fair Housing Alliance.
Indeed, the Justice Department
agreement provides for no compen-

" sation at all fof victims of Nation-

‘wide practices, said Stéphen M.
Dane, a lawyer in Toledo, Ohio, who
is representing 10,000 - Toledo home-

- owners in a class action suit against

Nationwide, seeking $400 million. .
Under the agreement, Nauonmde
did ot admit to violating any laws.

. But the company reached its settle-

ment as it appeared it was losing its
battle in the Justice Department suit.

Nationwide had argued unsuccess-
fully all the way to the Supreme
Court that its underwriting practices
were not covered by the Fair Hous-

ing Act, which makes discrimination

in housing illegal. Justice Depan-
ment officials said it was shortly
,after the Supreme Court refused to
consider Nationwide’s challenge to a
lower court ruling that the company
began to negotiate seriously.

The. practices;. which. Justice De-
partment officials said had gone on
for many years, were refusing to
write insurance policles for houses
“more than 30 years old and refusing
policies for houses valued at under
$50,000 or with a market value well
below what it would cost to replace.

Paul Hancock, the chief of the

housing section of the Justice De- .

partment’s civil rights division, said
‘that those conditions applied to in-

. ner<ity neighborhoods that are typi-

b
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cally papulated by bl&cks and other-
minoritles and are mostly filled 'wlth
such old and inexpenslve housing.

‘For example, he said that more than .
80 percent of the houses in black

neighborhoods of Philadelphia fen‘

... short of those criteria.

“The reality for most people is
that to buy a home, you need a mort-‘
gage and to get a mortgage, you need
homeowners’ insurance,” said Isa~
belle Katz Pinzler, the acting head of
the civil rights division,

The nation’s two largest insurance
companies, State Farm and Alistate,

_agreed earlier to end dlscriminatory -
practices without seeking to chal-.
“lenge the law. Mr. Hancock said that

no other company was being investi-
gated for such practices. :

Nationwide underwrites a little
less than 3 percent of the nation’ s

- homeowner policies, according to t.he

Justice Department. State Farm has
25 percent; Allstate, 12 percent; the
Farmers Insurance Company. 6 per- '
cent and the USAA Insurance Com:’
pany, which serves active*and for
mer military personnel, has a littie
more than 3 percent.

The $13.2 million to help refurbish
homes and ald in obtaining mort
gages will be administered by the
Local Initiative Support Coalition
based in NBW.York and the Neigh: *
borhood Reinvestment Corporation
based in Washington.
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~l\Tatlonwule Insuranee Settles Bias Clalm

- By Pierre Thomas -~
Washngton | Pon Staff Writer

Nationwide lnsurance. one of the
country’s largest providers,of home-
‘owner policies, yesterday said it
. would invest $13 million in inner-city

o nelghborhoods as part of an agree-'
. ment with the Justice’ Department to
" resolve claims that the company sys- .

* tematically discriminated against low-
-income minority communities.

. The company also agreed to-

change the way it underwrites and
markets homeowner policies, in what

was described as the' most compre- -
‘hensive settlement ever reached with * -
an insurance provider under the fed~

- “eral Fair Housing Act. .
Nationwride officials. demed‘

* wrongdoing. and maintdined’ (hei ;

' agreement was simply reflective of a

_ new attempt to better target an un- -
- tapped market: “We don't believe that -

" we committed any illegal acts,” Rich-

ard D. Crabtree, president of Natlon-».
wide's property and casualty insur-
ance companies, said during a news.
conference at the Justice Depart',

. ment. “These {urban] markets repre-
sent attractive sources of business for

us as we strive to streng{hen our po--

sition as a kadmg insurance provid-

. er,” he saxd m a company press re-."

lease.

wide portraved the Columbus, Chio~
based insurance provider as a compa-

.-~ ay that had intentionally engaged.in

discriminatory practices with a “reck-

But a review of the Justnce Depaxt-
- . ment complaint filed against Nation-

less dn:.regard {nr ‘the nghl> o: perg
~"sons aggrieved by such actions.”

Justice. Department civil nghts at-

torneys accused Nationwide of devel-
_ oping specific practices that severely .
limited “the opportunities of minori-

ties to obtain homeowner s insur-

.ance.” The company’s management
“instructed sales agents that Nation-

wide did .not desire homeowner's in-

- surance business from nelghborheodsk
‘with substantial minority popula-

tions,” the Justice complaint. said.

“Nationwide- conveyed this informa- -
tion through the use of maps as well .

as oral and written instructions.”

‘In addition, Nationwide dlscour-'& :

'aged providing certain homeowner in-

“'surance policies for homes below a
- specifiedivale or older than 29 years,

Justice officials- charged: -

"In' Philadelphia, for example. Na-
tionwide did not offer replacement
cost policies on homes valued. under

$50,000 or repair cost policies for -
. homes valued under $45.000, essen-

tially removing entire neighborhoods
from access to insurance coverage. In
Phﬂadelphxa County, 80.9 percent of

-homes in largely minority communi-
- ties were valued under $50,000,

1990 census statistics showed.

. Such practices made home owner-
ship in such communities a problemat--
ic.venture at best, Justice officials said.

_“The reality for most people is that -
_to buy .a home; voii need a mortgage,
-and to get a mortgage, you need

homeowner’s insurance,” said Isabelle .
Katz Pinzler, acting assistant attorney -
- general for"civil rights. *“Without an
equal shot- at getting this insurance,

Vithe Amencan Dream of omung your .
* own homie isjust that, a dream.” ’

- Under the agreement, Nationwide
agreed to inspect the condition of -
homes to decide if they should be cov-
ered; rather than refusing coverage

‘because the residences are too old or

fall below a certain value. The ‘settle-

“ment-also calls for Nationwide:

» To not imposé any geographic re-

“strictions that have the effect of bar-
-ring homeowner insurance in minori--

ty nenghborhoods

» To increase insurance coverage
through targeted advert:smg and
community outreach. .

s To provide $2.2 million in each of

. the next six years to assist homebuy-.
" ers in minonty -neighborhoods with
. down payments, closing costs, below-
‘market loans, second mortgages and
“home ownership oounseling in 10 cit-

ies where the company does busi- -

‘ness.
T Twe of the mdustry 3 largest com-

panies, State Farm Insurance Co. and

~ Allstate Insurance Co., have agreed

to similar ‘changes in underwriting -
rules following recent conciliation

" proceedings with the Department of

Housing and Urban-Development,

“ said Paul Hancock, chief of Justice's

housing enforcement section,’

“Insurers should make decisions .
based oR-risk-ot race,” Attomney -

General Janet Reno said at yester-

day's news: conference. “This ‘settle- - -

ment ensures that homeowners of

equal risk, regardless of race or eth--

nic_ origin, will enjoy equial access to

homeomersmsurance .
g .




Tell me about your course, Race,
Values, and the American Legal Process.
The course examines deliberate choices
made between 1619 and 1865 in the
American legal system on the issue of
race. It soon becomes evident as you
read the cases that the process led to
the most pernicious-eption. There’s no
doubt that white people can plant cot-
ton, hoe tobacco, and work as farm
hands, but for some strange reason in
this country, only individuals who were
non-white were compelled to be slaves.
We also look at what happened after
the 13th, 14th, and 15th Amendments,
with a broad overview up to the Brown
case. Then we focus on a particular
issue. This year we will be looking at
a number of voting rights cases.

Why the emphasis on voting rights?
You also mentioned that you were in the
midst of litigating several such cases.
Yes. The most critical issue in America
is whether there will be a sharing of
power. In 1993 the Supreme Court
ruled in Shaw v. Reno that the redis-
tricting in North Carolina, which had
resulted in increasing from zero to two
the number of black representatives
from North Carolina in Congress, was
presumptively unconstitutional. There
have been similar outcomes in other

PHOTOGRAPH BY RICHARD CHASE

recent cases, and if these decisions
stand and the trend continues, the
number of African Americans in
Congress will probably be reduced by
at least 10 or 15 and maybe 20 — from
the present number of 35. In December
I filed amicus briefs in Shaw v. Reno
and a Georgia case, Miller v. Johnson,
on behalf of the Congressional Black
Caucus. I am also chief trial counsel in
a Louisiana case where ex-Klansman
David Duke could replace a brilliant
young African American congressman,
Cleo Fields.

African Americans are very success-
ful in the entertainment field. But
there’s nothing Michael Jordan or
Charles Barkley can do to change pub-
lic policy so that millions of children
who currently have no health insurance
can be protected. The only environ-
ment where you can decide such policy
issues is the U.S. Congress. And when
you decrease the number of congress-
persons who are minorities, you
eliminate a core of individuals who are
instinctively concerned about injustices
having to do with race and poverty.

What about minority representation in
the judiciary? Pluralism creates a
milieu in which most often both the
judiciary and the litigants benefit from

the experience of those whose back-
grounds reflect the breadth of the
American experience. Justice Sandra
Day O’Connor speaks e]loquently to
this point when she talké about what
she learned from Justice| Thurgood
Marshall’s life.

[ think President Clin‘ton under-
stands the value of pluralism. The data
on his judicial appointmients show a
substantial number of Alfrican
Americans, as well as Latinos and
women. During the Reagan-Bush
years, African AmericanIfederal judges

became an endangered species.

|

You have been publicly critical of one
of your black colleagues én the bench,
Clarence Thomas, most v&lubly in your
“Open Letter to Justice Clarence Thomas
from a Federal Judicial Colleague” in the
University of Pennsylvania Law Review in
1992. What prompted you to write the
letter, and what has the fallout been?

In 1983 Justice Thomas szaid that “but
for affirmative action laws, God only
knows where I would be| today. These
laws, and their proper application, are
all that stand between the first 17 years
of my life, and the second 17 years.”

I wrote to him to say that he had
acknowledged that thes% laws made
the difference in his ability to enter the
arena and to be competi'tive. And that |
thought that since he had made it from
Pinpoint, Georgia, to the Supreme
Court, he had an obliga‘tion not to for-
get the thousands of individuals who
still face extraordinary oibstacles. [ was
concerned that he would forget. His
Supreme Court opinions have borne
out my worst fears.

I received more then 800 letters in
response, and more than go percent

WINTER 1996 19




were very supportive. A third or more
were from whites.

What's your view of the contribution
of the NAACP and the significance of a
black congressman, Kweisi Mfume of
Maryland, becoming president of the
organization? A review of its go-year
history demonstrates that no single
organization has done as much to
eradicate racial injustice as the NAACP.
Its success also made a major contribu-
tion to the advancement of women. if
the NAACP had not won the Brown
case, you would never have had the
1964 Civil Rights Act, which prohibits
discrimination on the basis of gender,
race, religion, and national origin.

As for Congressman Mfume, he has
won more than 82 percent of the vote
in his district. He could have stayed in
Congress forever, maybe even becom-
ing a speaker of the house. Yet with this
impressive record, he leaves Congress.
It indicates his assessment of the
NAACP’s potential as a national instru-
ment for change.

How does it feel to have participated
in the 1963 march on Washington, and
how does it feel not to have participated
in the Million Man March in October?
The 1963 march was the most exhilarat-
ing experience of my life. My children,
who were then about 8 and 11, were
with me, and they heard Martin Luther
King’s dramatic speech. I was in the
midst of a movement that just had so
much moral force that I was confident
it was going to ultimately succeed,
despite all the adversity, despite the fact
that critical civil rights acts had not vet
been passed. The decision to not par-
ticipate in the Million Man March last
year was difficult. But from what [ had
read and observed, and from what |
heard, I thought that it was going to be
primarily a program for the advocacy
of Louis Farrakhan’s personal agenda.
One of the easiest ways to measure
who's in control is who speaks and for

20 HARVARD LAW BULLETIN

Judge Higginbotham

how long. When someone as brilliant
and dedicated as [Harvard University]
Professor Cornell West is on the plat-
form and is denied the right to speak,
and Mr. Farrakhan speaks for two and
a half hours, the balance isn’t right.

You're known for planning your calen-
dar a year in advance and for maintaining
an incredibly ambitious work schedule.
What's your agenda for the coming year,
and have you slowed down any since
leaving the court at 657 Well I still start
at five in the morning and work until
nine or ten at night. A good thing
about Paul, Weiss is that there are sec-
retarial services 24 hours aday, so I
often get up at five and dictate onto
their system, and they have it back to
me in a few hours. My wife and I try to
have dinner before nine, and that’s a
very important respite. I do think that
I’m going to have to find a formula to
cut back my pace a bit. My first effort
will be after these major voting rights
cases are finished —I'll try to extricate
myself from being lead counsel on
future pro bono cases. I hope that I
will spend less time on litigating and
more on writing.

PHOTOCOPY

What are your writing projects? The
second volume in my Race in the
American Legal Process series, Shades

- of Freedom, will be published by

Oxford University Press in the next

six months. I've tried to make it more
than merely an updating of the first
volume, In the Matter of Color. That
book examined race and the American
legal process in the Colonial period.
The new volume looks at how the legal
system develops certain criteria about
how black people should be treated. In
1997 and in 1998, I will finish an addi-
tional two volumes, one comparing
racial similarities between the United
States and South Africa, the other on
race and the Supreme Court. And then
there’s the autobiography, which [ am
anxious to complete. ’'m the only sur-
vivor of the first five African Americans
who were appointed federal judges. |
knew them all, and they all said they
were going to write autobiographies
describing their personal reaction to
the challenges they have confronted,
the changes they have seen, and the
failures that still concerned them. They
died without giving us fully their
insights. God willing, I'm going to
write mine.

What do you do for fun? My wife,
Evelyn, who is also a professor at
Harvard, and I watch detective shows,
like “Perot” and “Columbo”; we also
watch “Murder, She Wrote” And we
enjoy having students over for dinner. |
played tennis until I developed a slight
heart condition several years ago. The
cardiologist said he thought I was too
aggressive a personality to keep on
playing tennis because I did not have,
in his view, the restraint not to go for
the impossible shot. ~

Interview conducted by Nancy Waring
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..bench— 27 judges'so-far — neatly aquar-
‘ter are-African American, Overall, Bper |
cent:of the.peoplé:hehas.put in; top»icv‘ 5
. elffederal jobs-are, black.. i
Yet there is one ]ney policy. posmon this
.Democranc.‘presxdent ‘hasn’t.goteen |/
.around;.to filling: 'the assistant .attorney |
: -for.civil rights, the officer respon-
-.sibleifor enforcing civilrights.laws. To
date, the White House has.put.forward |/ - win; the! DLC -
_two nominees — bothblack lawyets with | argued, only if the party reposxtmnecl itself
strong reputations — then backed off each | as modetate right. of center.and if.
time. Clinton' has alsosnot found:a chair- | ‘some &xsta:;‘oefrommprhberalmma
. manifor; the Equal Employment Oppor- ‘uencies such as blacks and labor. Looking °
By mcludmg the oﬁice of drug czar,, the pre51dent counts . tunity Commission ar someone to runthe | back at Clinton's first year, thats what he

government.that does mdeed looké bit more like_ Amenca.
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National Affairs \ ; ‘

civil rights were too provocative for
- Clintonsto handle, laments the adminis-
ration’s sxlence but does not blame

seems to have acoomplished. He makes
wearm symbolic gestités of support; but on
crucial substannvenssus, he Backs away.

The eventual consequences may be
not;just"fog:SChnton and his:

igenetal and about the oontmued need for
vigilance in enforang the cxvxl-nghts laws.
| ol { "_'fdl.sturbmg when thes|: &s7a problem about
the president attacks one of his party’s core | presiderit is not a’ conservative Repub- | race. One of the manifestations of this is
groups; the public approves. I expect we'll | lican but a Democrat elected with over- | that those of us who persist in still seeing
see this gambit agpin this'year whenever | whelming black support. a problem are accused of hallucinating,”
Al Clihton's,popu_larity weakens. Lam Guiiniér, whose essays on race and |
LRl M . . . GUINIER'S VULNERABILI-
“H ty was quite, visible and

On the Range, Polltlcal Forces T
L Beat Market F : e

INCE THE DAY HE TOOK OFFICE,INTERIOR uled exght weekly teetifigs with the group, |
Secretiry' ‘Brisce; Babhitt. has talked of his com- : : The seeds for the-
itment, to.a."new: American land ethic”- ,‘planted in Gunnison'
ranchers and envu'on- 1

[one. éssay,
51 percent who
. wif1 elections have 100 pes-

‘ga.n. Cows, not condos. "
Babbitt Hopes the!Colorado talks will yield

K comprom:s plan that can serve as a model

: ; Keys of Babbitt’s effort
¢ sometimes endangets or.her i ; is,to;replace: rancher—
5and,ammal,spec1es "while. i i

TR

:ment; with'resourc
advisory . councils
ike the Colorado group —--
fanchersenvironmentalists and others,
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‘NEWS

Affirmative Action

Ninth Circuit Upholds Stay
Of California’s Proposition 209

T he U.S. Court of Appeals for the Ninth Circuit has

upheld an order blocking the implementation of

California’s controversial Proposition 209 as legal
challenges to the anti-affirmative action initiative move
through court.

In a three-sentence order issued Feb. 10, the appeals
court rejected a bid by backers of the voter-approved

- initiative to immediately reinstate the measure (Coali- -

tion for Economic Equality v. Wilson, CA 9, 97-15030,
2/11/97). But the appeals court also said it will consider

_the merits of lifting an injunction that was imposed in

late December later this spring, after additional briefs
are filed by the parties.

The Ninth Circuit order came only days after a fed-
eral district court judge rejected a similar request by the

. proposition’s. supporters, Californians Against Dis-

crimination and Preferences, to implement Proposition
208. The proposal was decisively approved by voters
last November, but was immediately challenged in
court and has not been put into effect.

Avolding SeeSaw Approach. In his latest decision refus-
ing to reinstate the initiative while the appeals contin-
ued, federal district court judge Thelton Henderson em-
phasized a “desire to avoid an ‘on-again, off-again’ ap-

proach in this case” (Coalition for Economic Equality v. |

Wilson, DC NCalif, C96-4204, 2/7/97).
“The defendants in the case will soon have the op-

portunity to present their appeal, on its merits, to a |

panel of the [U.S.] Court of Appeals,” Judge Henderson
wrote. “CADP has not persuaded the court that upset-
ting the status quo prior to that hearing would benefit
the public. On the contrary, having considered all the
submissions, this court is satisfied that granting the in-

stant motion for stay would not serve the public inter- .

- est.”

Last December, Henderson issued a preliminary in-
junction against implementation of the proposition,
stating that the coalition of civil rights groups that chal-
lenged its legality were likely to prevail on their claims
(249 DLR A-7, 12/30/96). : ‘

An appeal of that order currently is before the Ninth
Circuit, where it has been assigned to a panel of three
judges: Diarmuid O’Scannlain, Andrew Kleinfeld, and
Edward Leavy. ‘

Sets Expedited Schedule. In their Feb. 10 order, those
judges refused to lift the injunction until they decide the
merits of the case. The panel, all Republican appoin-
tees, also scheduled an expedited briefing schedule on
the case. BT

The panel also stated that further appeals from the
grant of the preliminary injunction can be submitted on
the merits after those briefs are filed later this month,
Additional oral argument also will be scheduled, if nec-
essary, the Ninth Circuit said.

Proposition 209 would prohibit the state from dis-
criminating against or granting preferential treatment
to any individual or group “on the basis of race, sex,
color, ethnicity, or national origin in the operation of
public employment, public education, or public con-

tracting.” Both supporters of the initiative, led by Re-
publican Governor Pete Wilson, and opponents—
including most major civil rights organizations — have
vowed to continue their fight over the issue, which is
expected eventually to reach the U.S. Supreme Court.

i oV
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against the employer. See AAA Rules 32(d), 35. As for
the arbitrator expenses (whatever they might actually

_turn out to be), to the extent if any that the arbitral

award does not shift them to the employer, they will not
necessarily add to the employee’s overall dispute reso-
lution expense. The Due Process Protocol for Mediation
and Arbitration of Statutory Disputes Arising out of the
Employment Relationship (endorsed by, among others,
the American Arbitration Association, see supra n.4),
which calls for arbitrator expenses to be shared to the
extent feasible by both employer and employee, see 16,
was created with the express goal of “provid[ing] expe-
ditious, accessible, inexpensive and fair private enforce-
ment of statutory employment disputes,” Protocol, Gen-
esis. There is no reason to believe that result will not oc-
cur here.

The majority also rationalizes its contractual modifi-
cation as a counter to the employer's commanding po-

-

3

smon in the employment relationship: “Arbitration-will
occur in this case only because it has been mandated by
the employer as a condition of employment.” Maj. Op.
at 37. I would suggest that the appellant’s claims will be
arbitrated, if at all, because each party agreed that the
employer could so elect. In any event, if the majority be-
lieves that the arbitration agreement was reached under
duress or that it is unconscionable, it should say so
straight out and declare it unenforceable as the appel-
lant requests. On the other hand, if the ma_]onty truly
believes the agreement is enforceable. as it maintains,
it should enforce the agreement as written without judn-
cial reformation.

For the foregoing reasons I dissent from the majon-
ty's holding that contractually required arbitration is
conditioned on the employer's agreement to pay all ar-
bm‘ator expenses ,
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. SPEECH BY U.S. A1TORNEY GENERAL JANET‘ RENO
ON MARTIN LUTHER KING’S BIRTHDAY, IN BIRMINGHAM, ALABAMA

Civil Rights A Challenge of Consclenoe

I am honored to be here at the 16th Street Baptist Church,
and I am humbled by the opportunity to speak to you on a day
of such special importance: the birthday of Dr. Martin Luther
King,Jr.I wish every American could spend the day as I have,
walking through the Civil Rights Institute across the street,
and rereading some of Dr. King’s writings and speeches. Mar-
tin Luther King was a man who saw injustice and felt the
weight of oppression, but refused to be broken by it. His life

- embodied and helped to define the true spirit of America —

the quest for justice. And he was able to express his outrage
and yearning for justice so forcefully and so eloquently, that
he reached into America’s soul and the nation responded.

Dr. King had the strength of spirit to withstand jail and
march in the midst of angry racism and he had the courage to
battle hate with love. He never strayed from the path of non-
violence, though many of us might have been tempted to had
we been faced with the vilification experienced by civil
rights workers in those days.

And it was here in Birmingham, and here at the 16th Street

* Baptist Church, that ' American witnessed some of the most

heroic efforts and the lowest, darkest moments of the struggle.
For it was here in this very church, 34 years ago, that an ugly
racist aftack took the innocent lives of four young girls, at-
tending in their Sunday School class. I am honored that Altha
Robertson and Commissioner Chris McNair and Maxine Mc-

Nair, the parents of two of the girls killed by that bomb, are

here with us today. Let me say to you what Dr. King said to you
34 years ago. “Death is not an end"” for those four girls. They

“are living still, in our memory, and their power still moves us.

And it was from this very church, earlier in that same year,
that thousands of young people, children really, assembled
for a nonviolent demonstration and went to jail to protest seg-
regation. And the next day, when more students and adults
went to demonstrate, Bull Connor let loose his dogs, his clubs

and his hoses right outside here in Kelly Ingram Park But.

those demonstrations broke the back of segregation in Bir-
mingham.

*. These episodes remind us of the courage of ordmary citi-
zens who daily met with hateful prejudice. Martin Luther
ng was right when he said that “one day the South will rec-
ognize its real heroes.”

Let me pausé here to recognize one of those heroes here in
Birmingham, Arthur Shores, who just left us late last year. As
one of the only African American practicing attorneys in Ala-
bama during the 1940’s, Mr. Shores was a lone voice in the
wilderness defending the civil rights of his people, and he
played a critical role during the 1960’s when he represented
Dr. ng and Reverend Fred Shuttlesworth among other civil
rights pioneers. He will be missed, by family, friends, and i in-
deed, the entire community.

There is no question that the ideals for which Martin
Luther King struggled are the ideals we still strive for today.

The goals are the same. Discrimination and naked hatred

must be eliminated from our society. Our national creed must

always be t‘reedom justice and equality of opportunity forall.

Americans.
But there is today real disagreement about what “civil
rights” in today’s world really means. There are some who

think that we have gone too far; who think that we have al-

ready achieved the aims of the civil rights movement. There
are others who challenge the value and fairness of traditional

" Daily Labor Report ;
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civil rights remedies. Some Americans, including some mi-
nontles. now question, by word or by deed whether integra-
tionis still a valid goal. I fear that what national ¢ consensus we
have on civil rights may be at risk of unravelling. And efforts
to divide us along racial lines, for political advantage or
worse, leave many wondering whether we will move forward,
or slip backward, in our common struggle for equal opportu-
nity and fundamental fairness. \

I say we will move forward. But in so doing, it i is not enough
to dismiss every criticism as mean-spmted racism, or narrow-
minded ignorance. We need to examine oursqlves -and our
world with a critical eye and an open mind. We have to ask the
difficult questions and attempt to answer them.|We must talk
openly about race relations in this country and try to leave
the angry rhetoric blind. \

We know that not all of our ills are explained by raclsm and
gender bias. But we also know that pre]udlce, mtolerance
and discrimination persist today. - | -

Our challenge is to rediscover our common mterests our
common ground, and to remind ourselves of our common fu-
ture. At bottom, the needs of those in the black community,.

the Hispanic community, the Asian American community are

the same as those in the white community: a healthy start,
stable and crime free neighborhoods, quality educatlon. sup-
portive families and decent work opportunities. When we
step back and look at our situation, we find that there are
ways to bring our communities together, to bridge the differ-
ences that separate us and to reestablish our commitment to
civil rights in America. _

One way of doing that is through our personal experiences
in interacting with others of different backgrounds — where
we lwe, where we work, where we go to school. Too often, we
live in our own insular worlds, with each of us enforcing our.
own voluntary racial separation. We pass each‘ other on the
street or in the shopping mall, but we don't connect as mdl-
viduals. \

A 1995 Washington Post poll found that virtually half of
those surveyed did not feel it was important that different
racial or ethnic groups should live, go to school or work to-
gether, so long as they were treated fairly. But thls attitude
comes dangerously close to the “separate but equal” doctrine
that was so rightly rejected in Brown v. Board of Education.

. With this separation, we risk a lack of understandmg of, and

appreciation for, the views and perspectives of others. Dr.
King knew that you could eliminate legal segregation and-
still not achieve integration. True integration,| he belleved
will be achieved by true neighbors.

To those in the white community who seek the false comfort
of living their lives only among others like them, I say they are
wrong. And to those.in the black community who isay they
need no part of what they.see as a white establnshment. 1 say
they are wrong too. We all need each other. Racial isolation,
no matter who chooses it, is unacceptable. . \ :

This week, especially, I would ask each one of us to reach
out to someone on the other side of our racial dmde —maybe
someone you work with or go to school with but don't really
know. This weekend, visit a church or temple with a different
congregation, so that this Sunday mormng isn't in Dr. King's
words, the most segregated hour in America.” Take these
small steps in our effort to rebuild a sense of community,
where diversity is valued and intolerance is unacceptable

President Clinton has made it a cornerstone of his agenda
for the next term to unify the Nation around its core values.
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Civil Rights _
Clinton Support For Affirmative Action
Is Subject Of Reno Civil Rights Speech

The Clinton administration will contir_me t'o
support affirmative action during the president’s

second term and will oppose “any wholesale ban -

on affirmative action in federal law,” U.S. Attor-
ney General Janet Reno said Jan. 15 from Birming-
ham, Ala., in a speech delivered on Martin Luther

King Jr.’s birthday. '

Speaking from the pulpit of an historic Baptist
church, Reno outlined the Justice Department’s
civil rights agenda for the next four years, includ-
ing the administration’s efforts to combat diserimi-
. nation in the workplace. On this front, Reno said
the administration will continue its “mend it not
end it"” affirmative action policy, which was first
announced by the president in July 1995,

Reno also addressed the administration’s ef-
forts to ensure equal opportunity in education, to
expand access to capital to minority businesses,
and to prosecute those résponsible for the rash of

- church burnings. She delivered her speech at the

16th Street Baptist Church in Birmingham, which

was the site of a bombing in 1963 in which four

- black school girls attending Sunday school were
killed. T :

Denounces Prop 209

The attorney general held up “affirmative ac-
tion done right” as the answer to “unequal oppor-
tunity in the economy,” and reiterated Clinton's
opposition to a voter-approved California initia-
tive that would bar affirmative action consider-
ation by the state in education and hiring.

Enforcement of the measure, known as Proposi- -

tion 209, has been enjoined by a federal judge in a
legal challenge to the initiative that Reno’s Jus-
tice Department has said it will join on the side of
civil rights groups—taking a stance directly oppo-
site to a majority of California voters. . :
Proposition 209 is “both unconstitutional and
bad policy,” Reno said. “It would prevent local
jurisdictions and state agencies from recognizing
the need for additional, well fashioned affirma-
tive action measures to overcome the effects of

past diserimination and bring minorities into the .

economic mainstream.” . : g

“By singling out race and gender for this distor-
tion of the ordinary political process, Proposition
209 denies equal protection of the laws,” accord-
ing to prepared remarks attributed to Reno ob-
tained from the Justice Department.

NEWS

. Calls COhgressional Efforts '"Misgulded’

Reno said Congressional efforts to tinker with
affirmative action are “misguided and counterpro-
ductive,” because DOJ is already abiding by the
limits placed on affirmative action by the Su--
preme Court in its 1995 decision in Adarand Con-

. structors Ine. v. Pena ((67 FEP Case 1828).

Reno said “the president and I will continue to
oppose any wholesale ban on affirmative action
in federal law.” The administration had “firmly
and unequivocally”opposed legislation intro-
duced in the last Congress that would have ended
all racial and gender “preferences” in federal .
hiring and contracting programs (236 DLR AA-1,
12/8/95). Rep. Charles Canady (R-Fla), who spon-
sored the Equal Opportunity Act in the last Con-
gress, has promised to reintroduce similar legis-
lation in the 105th Congress. . .

When “affirmative action is done right, there
are no quotas, there are no preferences for the

. unqualified, and the programs end when their ob-
jectives have been achieved,” Reno sald.

ment because her father, a local crime reporter,
knew the sheriff. The attorney general said she
was denied a job in a large Miami law firm after
she graduated from law school because she is a
woman. o :

(Text of the speech appears in Section E.)

Reno said that she herself benefited yearsago’ =~~~ =
from a kind of affirmative action when she got her
first job as a records clerk in a sheriff’s depart-
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He has pledged to bring together the diverse strands of our
people and foster an environment of reconciliation and mu-
tual respect. These values are at the heart of civil rights- and
shape our civil rights agenda for the next term.

Church Bumings

Ironically, perhaps the best recent example of people in
this Nation coming together across racial, ethnic and reli-
gious differences to confront a common problem has been
our collective response to the disturbing rash of church burn-
ing over this past year or so, These crimes have traumatized
the victim congregations and communities, and stirred the

national conscience., Any sort of desecration of any place of -

worship is among the most despicable of crimes, reaching to
the most deeply felt of all American tenets — freedom of re-
ligion. But the destruction, particularly by fire, of an African-
American church resonates especially deeply in this country,
harkening back to that bleak period in our nation’s history
when the bombing here atthe 16th Street Baptist Church was
one of many.

Itis fortheseand many more reasons that the President has
made it a top priority to prosecute those responsible for these
arsons, to prevent future damage to houses of worship, and to
gelp communities and congregatxons in their efforts to re-

uild.

We have deployed over 200 ATF and FBI investigators
around the country to investigate these arsons, The National
Church Arson Task Force, co-chaired by Assistant Attorney
General Deval Patrick and Assistant 'ﬁeasury SecretaryJames
Johnson, has responded to these crimes by bringing together

..the FBI, the ATF, Justice Department prosecutors, the United
" States Attorneys, the Community Relations Service and the

U.S.Marshals, in partnership with state and local law officers
and prosecutors.

We have achieved stnkmg results. Federal agents have re-
sponded to over 300 arsons at houses of worship in the last
two years, and many of the incidents investigated have been
solved. Through a combination of federal and state arrests
and prosecutions. we have made arrests in 31 states and have
obtained convictions in 21 states.

There is also a tremendous difference between the fires 30
" years ago and today Church attacks then had tacit support of

too many people in the community. Today the reaction has
been universal outrage, These attacks are rightly seen as a
threat to our common sense of sanctuary. These fires have
also generated a tremendous response from our communities
— solidarity among followers of many faiths, donations of
money.and in-kind support (such as church robes and hym-

nals, pews and pianos), and countless volunteers to help the

prevention and rebuilding efforts.

It is so heaxtwarmmg to hear a young teenager talk w1th
pride of her trip to the south to help rebuild one of the
churches attacked, and to hear her talk of the welcome that
she was given by that community. It was wonderful for me to

. travel down a little old dirt road in South Carolina with the
President to see the site of a church that was burned, to see -
“only the beautiful cak tree that half covered the church still

standing, and then to go further down that road to the new
church that we dedicated. And then to have the people of that
community, black and white, come together and speak out
with such spirit against the hatred that caused that crime.
Haters are cowards; and when they are confronted, they most

_often back down. It is so important for all America to speak

with one voice against the hatred and the bigotry that is some-

* times in our midst.

Qur experience with church fires shows us, at the very
same time, how much we have achieved and yet how much we
have left to do.

In many ways we have “made real the promise of democ-
racy.” What makes the American dream possible for so many
is our commitment to making ours a fair and more equal s0-

« ciety, where every American can make full use of his or her

potential, and no segment of society is left out.

Copynght © 1887 by The Bursau of National Affairs, Inc.
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Unfortunately, we have not always lived up to that commit-. .
ment. I know that personally, When I graduated from law
school in 1963, one of Miami's large firms tumed me down
~simply because I'am a woman. Luckily, I was able to ad-
vance in my career, and in 1993, no one told me I couldn't be
Attorney General, But so many have shared in the unfortu-
nate experience of discrimination,

In our own generation, we have seen remarkable progress
in our efforts to bridge the gap between our]xdeals and the

(DLR) 1-1 6-97

" harsherrealities of daily experience for so many citizens, Our

national journey has taken us from segregated classrooms to
integrated ones; from Jim Crow laws to civil rights laws for
women, minorities and persons with d:sabxhtles, from lit-
eracy tests for voting to minority representation here in Ala-
bama at every level of government, includmg the mayor of
Birmingham and Congressman Hilliard in the Alabama Con-
gressional delegation. And the political inclusxon that has

-been brought about by the Voting Rights Act has led to so

much of our progress. Just today, the federal government is
announcing additional resources to preserve the historic
Selma-to-Montgomery trail that Dr, King and others marched

-along to dramatize the need for the Voting Rights Act.

But thirty years after the passage of the Voting Rights Act,
and forty years after Brown v, Board of Education, racial
prejudice and the corrosive effects of discrimination are still
with us. :

We cannot say that we have completed our journey when
even today blacks and Hispanics -~ and in many cases,
women — still have a harder time getting into college. renting
an apartment, gettmg a job or obtaining a Iean. We have not
completed our journey when the unemployment rate for

" black males is still twice as high as it is for white males. Even:

college educated black, Hispanic and Asian Amencan men,
and women of every race and ethnic background, are paid
less than comparably educated, comparably|trained, white
men. These problems are doubly difficult foriblack and His-
panic men and women who also have disabilities. Worst of all,
reports of violent hate crimes, against minontxes and against
gays and lesbians, are disturbingly high. Ifsome ofthe church
fires are any indication, hate itself has become more brazen.

We have changed our laws, but we have not always changed .

_ our ways. 0ld habits die hard Attitudes evolve slowly. And

we must do more to open the doors of opportunity 5o that ev-
ery individual can share in and fully contribute to America’s
magnificent bounty.

The Department of Justice is committed to doing our part.
Our mission can be simply stated — to enforce'the civil rights
laws vigorously and faithfully, without fear or favor Itisatask
about which I care deeply and have made a hxgh pnonty at

.the Department. We have been extremely fortunate in this

last term to have Deval Patrick as the Assistant Attorney Gen-
eral in charge of the civil Rights Division. He is one of the

" finest public servants I have ever known. Deval will be leav-

ing at the end of this month to return to Boston to be with his
family, We will all miss his leadership, his vision, his intelli-

' gence and his gentleness. And undemeath that gentleness is
-some of the toughest steel I know.

While we will miss Deval, our enforcement of our civil
rights obligations will not dimuush It cannot. This Depart-
ment will be ever vigilant and forceful in bringing our cases.
The next four years will see our continued|attack on the
legacy of discrimination that has created so much mequahty
and that continues to have a devastating m\pact on our soci-
ety.

Let me highlight four areas where I am comxmtted to build-

' ing greater community and combatting discrimination: fair

housing and fair lending, including business lending, employ-
ment and affirmative action; education; and building trust
between law enforcement and the minority community.

Lending Discrimination

In the next four years, I want to expand our/success in the
area of fair lending and fair housing. Home ownership has
profound significance in‘this country and is still at ghe center
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of the American dream. Yet, many Americans are kept from
that dream when they are denied home mortgage financing
or property insurance on account of their race or national
origin. For years, disparities were explained in the industry
as justified solely by differences in creditworthiness. But the
studies overthe last several years have laid that to rest. Black
and Hispanic applicants for loans are being denied financing
at a much greater rate than white applicants with virtually
identical qualifications. Some banks have simply not done
business in minority neighborhoods, while others charge
higher rates or add extra charges to their loans in minority
areas.

Our effort to address t!us problem hasbeena combmatmn

of working with the banking industry to reform their prac-
tices and sumg banks whose practices evidenced discrimina-
tion.

We are not asking banks to make bad loans; we are telling
them that here is some business that you shouldn't have over-
looked. And we are working with them to train their employ-
ees in practices and procedures that ensure that there is no
diserimination.

The results of these efforts have been remarkable, in a
short period of time. In part due to our work, we have ex-
panded the availability of loans to minorities, Between 1992
and 1995, the number of home loans to minorities grew by
more than 100%, twice the growth rate for home loans gener-
ally. Here in Alabama, the number of home loans to minority
borrowers increased 122% from 1992 to 1995, nearly three
times the increase in lending to borrowers in the Alabama
market as a whole,

We are alsoincreasing our fair housing activity in Alabama.
The Civil Rights Division sent fair housing testers to Mont-

", gomery and last summer, we filed a record-setting $1.8 mil-
lion settlement for housing discrimination against the owner

-of a number of apartment complexes in Mobile. We also work
closely with the fair housing groups that recently have been
established in Birmingham and Montgomery. This type of
work is taking place across the country. We will continue to
make sure that there is no discrimination in the housing and
lending market and that all Americans can pursue their
dream of homeownership.

Access to Business Capital

In this next four years, I want to expand our fair lending"

work into the area of business lending. Access to capital is
one of the most formidable barriers to the formation and de-
velopment of minority businesses. Several studies have shown
that minority applicants for business loans are more likely to
be rejected, and when accepted, receive smaller loan amounts,
than white applicants with identical borrowing credentials.
One recent Colorado study found that African Americans
were three times more likely to be rejected for business loans
than whites, and that Hispanic owners were one and one half
times more likely to be be denied a business loan.

The Department of Justice is exploring ways that we can

' effectively confront discrimination in this arena.

Employment/Economy

In the next four years, we will oppose efforts to limit our
ability as a society to address unequal opportunity in the
economy. We must do more to tap the inherent potential in
every one of our citizens. For far too many, the promise of
economic opportunity has a hollow ring. All too often we
learn of blatant discriminatory conduet in the employment
context: discrimination based on race, based on gender or
based on sexual orientation. But also there are the more
subtle influences of subjective factors making it more likely
that we will hire and promote others “like us,” with whom we
may feel more comfortable. Social ties are often more impor-
tant than actual experience and qualifications.

Some of the most stark evidence of this type of behavior
comes from testing studies, where white males receive 50%
more job offers than minorities with the same qualifications,

applying for the same job. And the report of the Glass Ceiling
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"Commission demonstrates that once minorities are in the
workplace, their advancement is often hampered by dlsc!'iml- .

nation,

The EEOC is the prune federal agency that sues over em-
ployment discrimination in the private sector. The Justice
Department has responsibility over discrimination by public
employers But it is important to have a clear picture of dis-
crimination in the workplace so that it can be addressed by
the government as a whole.

The reality of current and ongoing dxscrimmatxon was at
the core of the President’s decision to continue to support
affirmative action. In July of 1995, the President made clear
that as a Nation, we will not abandon our commitment to
equal opportunity. But he also made clear that we need to
refine the tool of affirmative action so that it can be used
fairly and effectively to help our society achieve its goal of
integration. He directed that we mend, not end, affirmative
action.

At the same time, the Supreme Court ruled in the Adarand
case that when the federal government uses affirmative ac-
tion, it has to do so in an especially careful way, In writing for
the Court, Justice Sandra Day O0’Connor recognized the “un-
happy persistence of both the practice and the lingering ef-
fects of racial discrimination against minority groups.” She
confirmed that, under the Constitution, government has an
obligation to address it.

This is one reason why we think Cahformas Proposmon
208, which establishes a sweeping ban on affirmative action
in the state, is both unconstitutional and bad policy. It would
prevent local jurisdictions and state agencies from recogniz-
ing the need for additional, well fashioned affirmative action
measures to overcome the effects of past discrimination and
bring minorities into the economic mainstream. It would pre-

‘yvent victims of racial discrimination-and gender discrimina-

tion from obtaining relief from local governments and state
agencies, short of amending the state constitution. By singling

" outrace and gender for this distortion of the ordinary politi-

cal process, Proposition 209 denies of equal protection of the
laws, A federal judge just enjoined the state from implement-
ing the California initiative. We agree with the court, and the
Department of Justice will defend that decision.

1t is also why efforts in Congress to curtail affirmative ac-
tion by the federal government are misguided and counter-
productive, The Justice Department, in light of the Adarand
decision, is already making certain that federal programs
now in place are fair and flexible, and meet the constitu-
tional standard. And the President and I will continue to op-

. pose any wholesale ban on affirmative action in federal law.

1 recognize that there are those who believe that affirma-
tive action is unfair, They feel they are being forced to pay for

others’ past sins, and that affirmative action gives special

preferences to minority groups and women. However, the fact
that many minorities and women are still struggling at the
bottom of the economic ladder suggests that this criticism
misses the mark — society’s reality belies all the purported
special treatment for minorities. Concerns about affirmative
action must be addressed, but all too often these concerns are
based on misperceptions about affirmative action programs:

Isolated abuses become the prevailing myth. The abuses can,
and will, be fixed. But when affirmative action is done right,
there are no quotas, there are no preferences for the unquali-
fied, and the programs end when their ob;ecuves have been
achieved.-

When affirmative actxon is done right, it ensures equal op-
portunity. When affirmative action is done right, it corrects
for the effects of both past and continuing discrimination.
And when affirmative action is done right, itis an unportant
tool in reaching our goal of an integrated society. -

One thing we often overlook when we discuss this topic is
that, at one time or another, we have all beenthe benefxciary
of affirmative action. | got my first job as a records clerk in
the Sheriffs Department in part because my father was the
crime reporter at the local paper and knew the sheriff. I re-
member the many other helping hands that I have been given
along the way. Because of our efforts to eliminate discrimina-

* Daily Labor Report
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tion and to provide equal opportunity to all, our nation’s
workplaces are much more diverse than they ever were, nnd
our nation’s economy is stronger for the eﬁ‘ort.

Education ' .

Of course, equal opportumty in the economic sphere can
only be achieved if our citizens are prepared to take advan-
tage of those opportunities. In the next four years, the civil
rights agenda must also include ensuring that educational in-
stitutions are equally accessible to women and minorities.

As a Nation, we have made great strides in broadening op-

* portunities in higher education. Just since 1990, the number

of Hispanics enrolled in colleges and universities has in-
creased by 35%. Asian American enrollment has shown a
similar 35% increase. Since 1990, African American enroll-
ment in higher education has increased by 16%. The number
of minorities graduating from colleges and universities is
also rising, which has benefits for all.

Greater integration has meant a better education for all of
the students involved. Education depends on dialogue, not
just between student and teacher, but between the student
and his or her classmates. For over twenty years, our laws
have recogmzedethe 1mportant value of diversity in educa-

“tion.

Last year, however, a federal appeals court in Texas ruled
that this is no longer good law. This is the Hopwood case,
which ruled that diversity could not justify affirmative action

" ineducation. We disagree strongly with that decision. The Su-

preme Courtdeclined to take the case on procedural grounds,
so the issue is still an open one. We continue to believe that if
the setting in which students learn locks more hke the world

_ —their education will be stronger. .
It may also be useful to ask: “What do we mean when we say ,

someone is ‘qualified’ or ‘more qualified’ for admission to
college or graduate school?” We are making judgments about
people before they have had a chance really to do anything.
Education is the first rung on the ladder of opportunity. Get-
ting an education is how you get ahead, and I just don't think
it make sense to deny that chance to someone based solely on
a “one size fits all” paper and pencil test. You have to look,
not just at test scores, but at what that individual will bring to
the school, and you have to look at what the beneﬁfs of mte-
gration will bring to society as a whole.

Let me give you just one example of a broader view of merit
and the benefits of diversity. A study of University of Califor-
nia Medical School graduates examined where doctors prac-
ticed after graduating. A much higher percentage of minority
graduates than white graduates practiced in areas that were
underserved by the medical profession. Because that Medi-
cal School is diverse, California has better medical care.

Abraham Lincoln said that a house divided can not stand’

and that a nation divided can not stand. I believe so strongly
that we can't have a divided nation, one exposed to education
and the other not. We have te do more so that every student
has access to education. Because that boy who is the first in
his family to go to college will likely become a father. and his
son or daughter will reap the benefit.

.. We must also reemphasize quality in education, as well as

racial integration, as goals of the post-Brown struggle. A
place in an integrated classroom is only worth having if it
provides our children with a true opportunity to learn. We
have to do more to address the inequality among the schools
in our communities. It is unfortunately true that, because of
economic inequality, predominantly minority schools tend to
receive much inferior resources than predominantly white
schools. We need to find ways to develop and finance city
school systems that will keep families, both black and white,
in the public schools.

I know that the answers to these challenges will not neces-
sarily come from the courts. I take some hope, however, from
decisions in several states, particularly New Jersey, Connecti-
cut and Texas, that have found under their state constitutions
that school districts throughout the state must provide equal

- financial support to their schools,

Copyright © 1897 by The Bureau of National Affairs, Inc. .
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These are daunting challenges. But if 40 years ago those

children and their parents in Topeka, Kansas, and Little,

Rock, Arkansas, and Clarendon County, South Carolina, had
the strength and courage to face down an mtractable estab-

lishment, hell bent on segregation, thenIam not ready tosay -

that today’s challenges are beyond our grasp i~ and neither
should you.

Crlmina! Justice Issues

Another crucial item on the agenda for the next four years
Is an effort to build a greater sense of commumty and trust
between law enforcement and the minority commumty There
is no other area where the potential for mlsunderstandmg
and miscommunication can have such dangerous conse-

quences. Just in the past year, we have seen in|St. Petersburg

the danger of pent-up frustrations and a brea kdown in com-
munity relations. .

And yet, at the same time, we must recognue that minori-

ties are disproportionately vietims of crime. Nothing is more

important than a safe environment. The quality of the school .

a child attends will matter less if she is not safe in getting
there or while she is at school. So itis an absolute imperative

that we establish better trust, cooperation and communica- .

tion between the community and the police.

There are several ways we need to do that:

First, through community policing, we must bring law en-
forcement down to the neighborhood level, The neighbors
must be familiar with the police and the pohce must know the
neighbors.

Second, we must continue to encourage dwerszty inlaw en-
forcement. In years past too many police departments had no
black or Hispanic police offxcers, and few if any women offic-
ers. Now we have not just men in blue, but? women in blue.
Not just whites, but people of all colors. People who patrol
the neighborhoods they grew up in. People who know the lan-
guages spoken there. Men and women our youth can leok up
to as role models. [Here in ermmgham (mcrease in mi-
nority Third, we must continue our vxgorous enforcement of
civil rights laws This must be combined with addltxonal ef-
fective training efforts.

There are approximately 690,000 law enforcement ofﬁcers
in this country. The vast majority are honest, lhard workmg
and law abiding, putting their lives on the line each day in the

- pursuit of justice. Yet police chiefs and rank and file officers
alike tell me that to maintain the confidence of the commu-.

nity, we must take decisive action against those few officers
who abuse their power and deny citizens thezr!consntuuonal
rights by the use of excessive force or harassment. The De-
partment of Justice plays a crucial role here, through the use
of civil rights prosecutions and eriminal sanctions, and our
authority to investigate and remedy police departments which
engage in a pattern or practice of dxscnmmatory conduct, We
will use our criminal and civil authority when the evidence
and the law provides for it. i

We are also working to assist law enforcement agencies in

- their training efforts. Our work with local and! state authori-

ties and our investigations are designed with one goal in
mind — to guarantee the integrity of law enforcement and
ensure that those who enforce the law are not above the law,

1 also believe we need to critically examme‘our approach

to the crime problem. It should be a more comprehensive ap-

proach that includes education, prevention and treatment,
along with prosecution and prison. We must let the nation
know that we can never build enough prisons xf all we focus
on is putting away the person who has already eommxtted the
erime and not take stronger measures to prevent crime in the
first place. And we must start early, with the|children, and
raise them to have a sense of right and wrong, to develop the
Concept of reward and punishment, and to give them a
chance to have a safe, constructive future. i

Unless we focus on rebuilding our commumnes around
families and children, no amount of prison cells in the world
will be enough 18 years from now for all the|children that
were neglected along the way. .
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Conclusion

It is tempting, in an uncertain and rapidly changing world
and global economy, to turn inward, to protect what we have
and let others fend for themselves, Listening to those who
would give us scapegoats for the scarcities that all of us face is
as attractive now as it has been for others in other times. But
our challenge is to do the opposite - to recognize our com-
- mon humanity. It is a challenge that has always been at the
heart of civil rights: A challenge of conscience,.

We must all do our part. As elected officials, as business

leaders, as teachers, as parents, Dr. King said once that he

N
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liked “to believe-that Birmingham will one day become a
medel in southern race relations.” He hoped that the sins of
yesterday “will be redeemed in the achievement of a bright
tomorrow.” And he had this hope because, “once on a summer
day, a dream came true. The City of Birmingham discovered a
conscience.” If we teach our children about tolerance and un-
derstanding, and if we show them in how we live our lives that
those ideals are not just Sunday school values, but beaconsto
live by, that bright tomorrow will come for ali of us,
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Wilcher Says Agency WIII Meet WIth CEOs,
Watch Systemic Problems in Wake Of Texaco

Employers doing business with the federal gov-

ernment-can expect in 1997 a continuation of ma-

jor initiatives, including targeting federal contrac-

tors who have never been inspected, launching
stester” programs in Chicago and San Francisco,

and finding corporatewide- dlscnmina’uon, a top

Labor Department official told BNA.

The Office of Federal Contract Compliance Pro-

grams’ efforts.to “retool and refocus” the way it

determines whether fedéral contraétors are ful-
filling affirmative action obligations-also in--

cludes regulatory changes that are edging closer

to completion, accordmg to Shirley J. Wileher..

who heads OFCCP. -

In its quest “to fmd and elimmate discrumna-
tion,” Wilcher said the agency will reach out to
human resource managers who develop corpo-

rate affirmative action plans, and, equally impor- -

tant, to chief executive officers and middle man-
agers who must “get the message” that affxrma-»

. tive action-is a pro-active approach for preventing

workplace discrimination.

Wilcher made her comments in a Dec. 12 inter-
view with BNA where she mapped out the priori-
ties and possible new programs for 1997. OFCCP
is the Labor Department agency that enforces

several statutes that require federal contractors

to implement affirmative action programs and

" guarantee equal employment opportunity. Wilcher

- -increases to settle the charges (222 DLR AA-1,

has held the post.of deputy assistant secretary for

federal contract compliance since February.1994

and said she will contmue to serve “at the wxll of

the presxden >

Eyes Greater Scrutlny of Corporatawlde Practleea

‘The widely ‘publicized ‘Texaco Inc. discrimina-

tion case shows the need for the Labor Depart-
ment to “refashion” the way it inspects federal

contractors’ affirmative action programs to look
for “patterns and practices of discrimination,”

she said referring to a race discrimination case -

that was filed on behalf of some 1,500 minority
employes at Texaco. The company. agreed to pay
$115 million in damages and $26.1 million.in wage

11/18/96).

Wilcher said the Texaco case reinforces the im-: ’

portance of OFCCP “connecting” more with CEOs,
and not just HR professionals. She said she hoped
the Texaco case would drive home the point that

CEOs must ensure “the message” gets down to the .
middle manager To do this, she said the agency is

planning to convene a meeting of CEOs to discuss
“best practices” and to look at how companies
have developed affxrmative action programs to

‘Dally Labor Report
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insure managers are held accountahle for the .
programs’ implementation. |

She'said she is intrigued by the notion of GFCC’P
looking corporatewide for dlscriminatory prac- .
tices, not just at single facilities. “Where there are
problems cofporatewide, as there appear tobein
Texaco, I want to begin to look at the entire cor-
poration,” which she said means “refashxoning"‘,
the way OFCCP does compliance reviews .She.
said she expects the agency will be able to achieve
this by making final some regulatory|changes that
were proposed earlier this year, and through ad- :
ministrative changes. . ‘

“The challenge is re-educating and retrammg_
staff to look at discrimination from a systemic
{rsii;andpoin " she ‘said durmg an hour-long inter-"

ew. §

For the past year, the. agency has been working
on “a systemic training package” to reflect its
shift toward focusing more on identifying system-
wide discrimination, she said. This is a departure
from the approach taken in past Republican ad-
ministrations, particularly during the Reagan era,
she said. The GOP strategy for OFCCP was to fo-

~cus primarily on the “individual victim as. op-

posed to the class or. system-wide{ discrimina-
tion,” she said. As a result, the agency has had to
retrain and “retool” and retrain staff to look for
patterns and practices of dlscrimmation, she said.
Wilcher said OFCCP’s “relative sxlence” under
previous GOP administrations also has forced the
zgencey to “re-educate” federal contractors “aven’
those who should be pretty well versed in our pro-—
gram, * She said OFCCP is trying to re-emphasize
to the contracting community the differences be--
tween federal affirmative action under OFCCP—
which she said 'is  aimed ‘at l preventing
diserimination—versus affirmative action that is
called for under Title VII of the Civil lRights Act—
which she described as “essentially a remedy”

for discrimination. “It's very basic, but people
still don’t understand that that is a fundamental.

difference between this ] Jprogram and other afﬁr—,
mative action programs. she said.

Efforts At Texaco, Donnellely

On ‘the issne of Texaco, OFCCP is not a. by-‘
stander. The agency has. conducted compliance .
reviews in the past and i 1s the nndst of conductmg ’
another now, she said."

Wileher said she could’ not predxct when~the';;,,._”,,

agency’s review of Texaco would be completed. -
That, she said, depends on the findings and how.
cooperative 'rexaco is, she said. OFCCP is work- .

. ing with the Equal Employment Opportunity Com-

mission and the Justice ‘Department “to coordi- -
nate,” efforts, she said, particularly in ‘the fash-
ioning of affirmative actxon remedies. ' ’

In another highly charged case, involving R R.,, :
Donnelley & Sons Co., OFCCP is still considering
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its options, she said. In that case, a group of

former employees is seeking $500 million in dam-
- ages from the printing giant in a class action race
and age discrimination suit filed last month (230
DLR A-8, 11/28/98). Wilcher was on hand during a

public forum that the Rev. Jesse Jackson recently

held in Chicago to air allegations of race and age
discrimination at Donnelley. The company prints

telephone directoriés, magazines, and federal tax
forms—the latter making it a federal contractor.’

'Wilcher described former Donnelley workers’

testimony as “heart-rending” and said that OFCCP-

. would “obviously work with’ whoever chooses to

file a complaint” to help resolve any dlscrimina-;'
tion problems at Donnelley. When asked whether

OFCCP ‘was formally investigating Donnelley,
Wilcher said the agency was “exploring our op-

tions in terms of wmplrance revxews or com-‘

plaint investigations.”

Wilcher said that “Texaco certainly ‘symbolizes
the fact that there continues to be a problem with -

discrimination in this country.” The 1994 elec-

tion, she said, prompted a debate on whether dis=

crimination still exists and the néed for affirma-
tive action, she said “Texaco answers that ques-
tion very clearly and explicitly.” In addition to
cases like Texaco, the list of “egregious” cases

that OFCCP has compiled also provides “ample’

evidence that discrimination still exists and it ex:
ists in every part of the country.” -
She said it was “unfortunate” that when the

Civil Rights Act of 1991 was signed that the mea-

sure did not include giving OFCCP authority to
obtain punitive
“ she said. adding, “it's certalnly on my wish list."

2 Agamy‘OnTraekwm\NewRules o
- Wilcher said the administration is “on track"

' ~ with its efforts to change the way OFCCP operates
and targets its resources and that she expects to

continue to make headway in 1997. Wilcher has
proposed revamping current’ regulations through
a two-part propesal, with an eye toward stream-

lining dwu';mmation and affirmative actxon oblx~ .

gations. .
OFCCP’s“aered compliance proposal known

as the 60-1 proposal, was published in May 1996

(98 DLR A-1, 5/21/96). The second. part, known as

60-2, will more specifically address written affir-
mative action plans, but ithasnotbeen pubhshed -

yet.

nal 60-1 package for the Office of Management
and Budget to approve. The agency hopes to pub-
lish an advanced notice of proposed rule-making
on 60-2 by midJanuary, she said. - -

The 60-1 proposal essentially weuld‘ codxfy the B

“expedited review” process that OFCCP’s Seattle

Regional ‘office launched as & pilot program, .
Wilcher explained. The pilot program involved .
asking federal contractors to provide information
that OFCCP used to determine whether an ‘on-site |
review is neeessary The OFCCP proposal picks
up that theme in that the proposal would “allow ,
us to have a variety of ways of réaching the con-’

tractor community.” Wheré OFCCP dld ‘not see
problems.“we’dmveon." N S

INTERVIEW

damages. “We're looking intothat, -

Wilcher said OFCCP was pulllng together a fi- -

2[5 (

Wilcher said the proposal would be “expandmg
our reach, but reducing the burden.” ol
She said as soon as the regulatory changes are

(DLR),

" in place, partxcularly the 60-1 requirements, the -

agency “would start in earnest to make the expe--

. dited review process a reality nationwide.” Wilcher

also said the agency planned to meet later with

- groups of contractors within the same industry

“to have a chat about problems that we have

. seen” for those particular industries.

In the meantime, however, the agenc& pians to
continue to focus its compliance reviews on the

~ areas of “greatest need,” she said, including tar-

geting contractors who have never been in-
spected. Wilcher said these first-time reviews

have been among the “most productive” of QFC-

CP's.new initiatives, She said OFCCP has discov-

ered that many contractors wait until a compli- -
- ance review is scheduled before they.focus on.
‘ their responsibilities under OFCCP regulations,

“An affirmative action plan should be an inte-.

gral part of the way [contractors] do business,”-

she said. She said reviews at First Alabama Bank
and TIMCO “are case studies in what happens
when you don’t use affirmative action. They were -
all preventable problems,” she said referring to
cases on OFCCP’s list of egregious discrimination
cases (225 DLR A-1, 11/21/96). She said contractors
that ‘are unsure of how to comply with OFCCP
regulations should get in contact. with their re-.
gional office or the OFCCP ombudsperson before
areview is scheduled. The ombudsperson can be

‘reached at 1-888-37-OFCCP, she said.

‘Other initiatives that OFCCP will conﬁnue in
1097 are the agency's glass ceiling reviews and

.. “special initiatives” from the regions, such as the
: emphasis on construction in Denver, the “best. .

practices” partnershxp inthe Chicago region, and

121708 ¢

the “expedited” review process in the Seattle T@ -

gion,’ she said. .’ v

~ Chicago, San Francisco Msy Get Tester Pragrams

Wilcher said she is still consxdenng whether to ..
expand two initiatives launched in Region III, but
it appears the question is more when and how to -

expand the programs—not if. One project in-
volves sending pairs of white and black male job

applicants into_financial institutions, primarily - -~

banks, as “testers” to root out discriminatory hir- . -
-ing practices against black males. The other ini- .
tiative looks at whether women and minorities

are being discriminated against in terms of com-

' pensation. The tégion covers Delaware, the Dis-
trict of Columbia, Maryland, Pennsylvania, Vu%{
ginia, and West Virginia. =

The upshot of the tester pllot program Wilcher,, -

- sald, is that thé agency found “anecdotal informa- -

tion that suggested possible discriminatory hir-

ing practices.” Wilcher said as a-result-of-the -—
tester program, the agency plans to schedule com- .

pliance reviews in workplaces where the agency
found “probléems.” OFCCP also plans to meet with

representatlves of the banking industry in Janu-
ary “to discuss the overall scope of our findings
and to urge more pro-active measures,” she said. .
Reglon III Director Joseph DuBray has for-
warded an initial report on the tester program. :

Copyrlght ® 1996 by“me Bureau of National Affalrs, Inc.
2693/98/304»51


http:0148-26931961$0+$1.00

' 12-17-96 (DLR)

wilcher said, which she deseribed as an internal -

document that will help the national office “craft

the next stage.”
* Wilcher reiterated that OFCCP is exploring

whether to expand the tester program to'include

women and Latinos. Wilcher said the agency is
considering a tester program that includes His-
-panies in Chicago and a tester program involving
women in San Francisco. The industries -that
OFCCP would target in these tester programs
would “depend on the issues of greatest con-
cern.” Wilcher said she hopesthe tester programs
will be launched early next year.

‘Praises For The ‘DuBray’ Approach’

On the‘ second initiative, Wilcher said she “cer-
tainly supports” Region III's “ereative” approach
for detecting whether women_ and. minorities are

paid less than their counterparts The technique
has ‘been dubbed the “DuBray approach” after
the regional director who launched it. In that re-
gion, OFCCP uses the contractor’s own analysis of
whxch jobs are equal or comparable and then ex-
amines whether women and/or minorities areem-
ployed in those jobs but paid less than men.

Wilcher said the techmque “seems to be pro-

-ductive.” Using this approach, the region has net- -

ted nearly a_dozen settlements over the past two
years yi ylelding nearly $2'million in back pay and
compensanon (192 "DLRC-1,710/4/95). She “said
some otheér regions already have been trained on
how to ‘use the approach ; and that.eventually all
the’ regxons will be provxded that training. How-
ever, she said a decision on whether to formally
expand the program will depend on “our own in-
ternal analyses.” -

Wilcher also said the agency was still in the pre- -

liminary stage for deciding whether to include
“perks” such as stock options and expense ac-
counts in investigaling compensation disparities.

Looking At New Technology, New Congress:

Wilcher said the agencyis building the “techno-
logical infrastructure” needed for the kinds of
changes she thinks are needed for the 21st cen-
tury. She said her goal is to someday have the
technology in place that would allow federal con-
tractorsto provide OFCCP with information elec-
tronically, which she described as “a paperless
review.” The agency has purchased more comput-
ers and doing more of its analysis, such as impact

ratios and standards deviations, using computers. .
Wilcher said the agency is “taking a hard look”

atissues raised by contractors using the Internet
and other computerized job banks for obtaining
resumes. However, she said OFCCP has no plan of
redefining the term” applicant,” an area of con-
‘cern for some contractors. - '

In a related issue, she defended an approach
" used at the regional level that involves serniding
postcards to applicants of federal contractors
asking them to identify their race andfor gender

End of Section
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“One of the most important things is to know who
the applicants are,” she said. “And nnless contrac-
tors can find another way of getting at those data,
we're having to explore teamff sheets and other
options,” she said. |

Lookmg ahead to the new Congress, Wilcher
said it was “hard to predict” what the 105th Con-
gress will take up the legislation mtroduced in
the last Congress by Rep. Charles Canady (R*Fla)
and then Sen. Robert Dole (R-Kan) that would
have essentially eliminated the programs that
OFCCP enforces. In light of the publicity surround-
ing Texaco and other diserimination cases, Wilcher -
said she hoped lawmakers “would come to under-
stand the importance of affxrmative action as a
preventive tool.” | -

Wilcher said it would be “astounding” to her if

" Congress- eliminated federal affirmative action

requirements for contractors, saymg\such a move
would leave “very few remedies to eradicate prob-
lems of discrimination” in the workplace

Rebuts Aivarez 1

Wilcher also took the opportunity to rebut sev-
eral characterizations by management attorney
Fred W. Alvarez (238 DLR A4, 12/11/96)

Wileher said she had the “utmost respect" for

' Alvarez, a former EEOC commxssloner and Labor

Department official, but that he “missed the point”

" asitrelatesto afflrmatlve action.and OFCCP. “At

the OFCCP,. affxrmatwe action has always been a
pro-active measure, not simply a remedy for dxs-
erimination.”

She rejected any notion that OFCCP ‘was not
“comfortable” enforcing afﬁrmative action be-
cause of legal and political debates and she dis-
missed Alvarez's suggestion that the/ |agency was
emphasxzmg monetary relief as a way to impress
the Congress. “The emphasisis on dis crimination
and eliminating it, which results in monetary re-
lief,” she said. “Monetary relief is not an end in
itself but only a reflection of the extent of dis-
erimination. My goal is to find discrimination and

~ eliminate it.”

Wilcher also took exception to Alvarez’s claim
that OFCCP under the Clinton administration had
been slow in embracing the Bush administra-
tion’s glass ceiling review initiative. “We've been
into the glass ceiling [initiative] since day one,”
she said. And while she said she would love to be

able to do_100.glass.ceiling reviews in 1997, as Al-

varez predicted, the likelihood is that it will be
less than half of that because of budget restraints
she said. Tt

. Finally, she said ¢he was “dismayed” that Alva-
rez would recommend that contractors resist
OFCCP efforts.to take documents off the premises
during glass ceiling reviews. “We have the'author-
ity to take data off'site and will assert that author-
ity in every case.” ‘

—By Pamlela M. Prah
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Age Discrimination

Attention To Federal Waiver Rules -
Urged By Attomeys Addresslng ABA Panel

 NEW YORK—The effective use of waivers and
releases is an employer’s first line of defense in
reducing legal exposure associated with reduc-
tions in force, a management attorney said Dec.
10 at a panel on workforce restructuring spon-
sored by the American Bar Association. .

Special attention must be paid to waivers of
Age Discrimination in Employment Act claims by
employees age 40 and over because the releases
must comply with the Older Workers Benefit Pro-
tection Act, said management attorney Patrick W.
Shea of Paul, Hastings, J anofsky & Walker in
Stamford, Conn

OWBPA codifies the contract-law prmciple that
all releases must be knowing and voluntary, Shea
explained. The law includes specific time peri-
ods for reviewing and revoking an agreement, he

said. The law requires that employers provide in-

formation about people eligible and those se-
lected for group exit programs, he said. OWBPA
applies both to voluntary exit incentive programs
and forced layoffs, Shea said.

Although no federal statute governs releases of
non-ADEA claims, if a waiver passes muster un-
der OWBPA, then employers can feel confident
that it will be deemed valid for other types of
claims, said plaintiffs’ attorney Raymond C. Fay
of Bell, Boyd & Lloyd in Washington, D.C. Most
employers use one release form to address all
employment-related claims, he noted. L

.The attorneys spoke ata two-day program spon-

sored’ by the ABA's. Contmuing Legal Education

Natlonal Institute

Negotiated Rulemaldng

Congress passed OWBPA in 1990 to ensure that
releases of ADEA claims would be knowing and
voluntary and to avoid supervision of all releases

by the Equal Employment Opportunity Commxs— .

sion, Shea observed.

In its first effort at negotiated rulemaking EEOC
selected a 20-member advisory committee com-
posed of employee and employer representatives
and commission personnel to develop a proposed
rule. In October, EEOC voted to send a proposed
rule through the necessary administrative pro-

cess. EEOC has solicited interagency comment

and a 60-day comment period will commence
when the proposed rule eventually is published
in the Federal Register.

Like OWBPA, the proposed rule is the result of
compromise, Shea said, explaining that it ad-
dresses some issues in a vague fashion and does

. not address some highly contentious issues at all.

For example, the committee did not address

whether an employee who challenges the validny ‘
of a release is deemed to have ratified it if he or
she fails to tender back the consideration, whether
noncompliance with the. OWBPA requirements
constitutes an ADEA claim, and whether OWBPA
bars mandatory arbitration provisions, Fay said.

Proposed Rule Leaves Some Open Isstes

The proposed rule states that the release must
be in writing and must specifically refer to ADEA

~ claims, Fay said. It is uficlear whether the release

can incorporate other provisions by reference or
must contain all provisions in one written agree-
ment, Fay said. He also questioned whether
OWBPA will affect case law enforcing settlement
agreements that have not yet been reduced to
writing or signed when attorneys represent to a
court or opposing counsel that their client has '

. agreed to the settlement,

OWBPA requires that the release be understand-
able, and the proposed rule borrows from Labor
Department regulations on the Employee Retire-
ment Income Security Act, Fay explained. The
language must take into account the level of com-
prehension and education of typical participants;
limit or eliminate technical jargon and long, com-
plex sentences; not be misleading; and present
advantages or disadvantages without exaggerat-
ing the benefits or minimizing the limitations. * =

The committee “ducked” on deciding whethera
waiver must sometimes be provided in a language
other than English, Fay said. It also is unclear
whether “understandable’ is an objective or sub-
jective standard, he said. While OWBPA prohibits
waiver of claims that may arise after the release
is executed, Fay said that the proposed rule clari-
fies that -agreements to perform future
employment-related actions—such as to retire or
leave employment at 8 mture date—still may be
enforced. -

The statute provides that “the party assertmg
the validity of a waiver shall have the burden of
proving . .. that a waiver was knowing and volun-
tary.” Employers will likely argue that their bur-
den extends only to whether they met the laundry
list of OWBPA requirements and that the former
employees have the burden to show fraud or du-
ress. Fay predictod :

‘ Addlllonal conslderatlon For Releaso

OWBPA requires that a ‘'waiver be “in exchange -
for consideration in addition to anything of value
to which the individual already is entitled.” The
proposed rule provides that an “employer is not
required to give a person age 40 or older a greater
amount of consideration than is given to a person
under the age of 40,” solely because of memben—
ship in ADEA’s protected class. :

Fay predicted that emplo_yers will argue that
any additional consideration is sufficient. Employ-

0148-2693/96/$0+$1.00
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ees wlll argue that if an employer customarily of-
fers a particular benefit in severance packages, it
cannot.be used as additional consideration for a
walver, he said.

The committee members were unable to agree

on what happens if the employer terminates-a . -

‘benefits program and later reinstitutes that pack-
age of benefits in exchange for a waiver, accord-
ing to Fay, They were not willing'to compromise
on a minimum period of time between the previ-
ous offer and the.use,as consideration for. a
walver, he said. Under the proposed rule, ifa pre-
viously offered benefit was “eliminated in viola-
tion of law or a contract, it cannot be reinstituted
as conslderation, Fay: explained. CRRTREIES
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OWBPA requlres that employees be given 21
‘ days to review an lndividual_ waiver agreement or
45 days.for a group. program..The proposed rule
. would allow employees to sign early as long as the
employer does not induce it, Fay said.” :

. ;The committee did not address whether employ-
ers ‘can withdraw an offer during the employee’s

review periéd for nondiscrlminatory reasons, such

as a drastic business change, or whether employ-
ers can offer a group. exit incentive program that
applies only to the first 100 takers, Fay said. Em-
ployers can make an .offer contingent-on a mini-
mum number of employees signing up, but the ef-
fect is to lengthen the review period ‘he_ ex-
plalned

Each employee has seven days after execution
of a release to revoke the agreement. Under the
proposed rule, this revocation period cannot be
shortened, even by agreement of the parties, Fay
said. The agreement does not take efiect unul ex-

"piration of the revocation period. - -.,...

The proposed rule states that the review tlme
period runs from the date of the employer’s final
offer and that “material” changes restart the run-
ning of the clock, but-the parties can agree that

changes do not restart the clock, Fay sald s i

Informatlon Requlremente ' ,],\

'Shea said that OWBPA's “vague and indefinite”

information requirements give him “fits” in ‘ad-

vising employers. Both for group layoffs.and vol-
untary exit incentive programs, employers must
provide -written . information. regarding . which
groups of employees are covered, eligibility fac-
tors, time limits, the job titles end -ages of all in-
dividuals. ellgible or: selected: for the program,
and the ages of those not eligible or selected.:..
- Because courts have found 'that-a group pro-
gram affecting as few as four employees triggers
the information requirements, Shea said, “Em-
ployers have to be sensitive when two.or more
workers are going out. the door at the same time
for the same reason."”, I LR R T a
.. When_employees are. selected onan 1ndlvidual
basis and have an;opportunity to negotiate the
benefit package; then the employer has g good ar-

gument that the information requirements do.not

apply, he said. However, Shea advised that lf in
doubt, employers follow OWBPAs information and
time-period requlrements g

-,' 'L' 6"‘ i3 :‘}’\";."1{.
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- The proposed rule requlres that employers mnﬁ
give the information to each employee asked té
sign a walver rather than merely make the: infor-
mation available at a central locatlon Sheanoted
that providing such information can be particn-

-larly -burdensome to employers in large-seale.

voluntory exit lncentive programs
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. Depending on the circumstances, it is. some-

Age Discrimination "

- On Attacking, Defending Layoff pec!slqns i
NEW YORK—Whether employees selected for
layoff are older than those retained goes a long
way in deciding whether to sue for age diserimi-

. nation, a plaintiffs’ attorney said Dec. 8 at an

American Bar Association conference on work-

force restru \. : S L
Often, it is hard to obtain the information needed
to decide whether to take an age discrimination

layoff case, said plaintiffs’ attorney Markus L.
Penzel of Garrison, Phelan, Levin-Epstein & Pen-

zel in New Haven, Conn. Penzel said that he looks
for evidence that the employer treated employees
under age 40 more favorably. .. - - e

Penzel said he also looks at .wh‘ethef layoff _

rankings were adjusted to include or exclude par
ticular employees for age discriminatory reasons,
whether employees recently were transferred into
or out of the targeted unit, whether the plaintiff
received high performance evaluations until
shortly before the layoff, and whether a new hire
took over the plaintiff's job duties. . - - - =
. Penzel added that he seeks evidence of dispar
ate treatment in decisions about redeployment of
laid-off workers, observations that all the employ-
ees referred to an outplacement center are over

‘50. and job advertisements describing the same

uties. There are no “stray” remarks about older
workers and he will not rule out using age-related

remarks made-years earlier by the decision-
- maker, Penzel said. i .5 o e sty
R R R L R R RN .":‘,,.‘_3 2l
individual Layoff Decisions._ - - .. ..
Plainiiffs’ atfcrneys should éxamine the former
-employee’s work skills and history and try to
identify other employees who should have been
laid off instead, Penzel suggested. Instead of ques-
tioning the ‘émployer’s overall justification for a
reduction in force, Penzel said that he focuses on
why the plaintiff was laid off..: :* @ it twnt

* ‘Ifalaid-off employee has not been'asked to sign

_ arelease and the initial evidence is not strong,
Penzel said he advises the person to wait, miti-
gate damages by finding other work, and find out

Ra ey
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who takes.over the job duties.* --* 1" -2 ¢
- ' If offered a severance package in return for a
release, the employee and attorney have less time
to'decide whether to pursue an age biag claim,
Penzel said. Employees have 21 days for indi-
vidual terminations and 45 days for group tzrmi-
nations to decide whether to sign a release. He

analyzes the age census information employers

are required to give employees in group termina-
tions to look for disparate impact on older work-
ers. T T IR LT
Although he hassucceeded in having releases
deemed invalid, Penzel said that he is less likely
to take the case of a laid-off employee who signed
a release. Courts are split on whether such indi-
viduals must “tender. back” the consideration

they received from the employer in order to chal-

lenge the release..” ... ..,

Krupman in Hartford, Conn, : " i o -

NEWS
times good to send the employer a demand letter

in an effort to resolve the claims informally, Pen-
zel said. With ‘employers who are unlikely to be

receptive, however; he will file an EEOC charge. -

The employer’s written responses to EEOC can be
helpful not only in’ proving the merits but in de-
ciding whether to bring the case at all, he said.
Penzel advised plaintiffs’ attorneys who attack
the release.to include a claim for declaratory
judgment under the Older Workers Benefit Pro-
tection Act and move quickly for summary judg-
ment and a stay of other proceedings. This mini-
mizes damages claims by the employer if the re-
lease is upheld and “clears the deck” .of the
release issue if the employee wins, he said. .

LT D

- Managemert attorneys should scrutinize each
layoff -decision and look at overall statistics, not

- just of employees-who are over and under age 40

but also those over 50, 55, and 60, said attorney
Susan K, Krell: of‘Jackson,-.ngis, Schaitzler &

b .

-When a company tontacts outside counsel at
the last minute about layoffs, Krell said the attor
ney needs to plan for the worst-case scenaric and
decide which company official will explain the
layoffs at trial -and’ what supporting documents
can be used. With non-U.S. parent companies, at-

torneys should beware of “inappropriate” writ-

ten statements by officials who are not familiar
with U.S. anti-discrimination laws,:she warned. -

m
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ﬁ'he confusmn over cml nghts reqmrements and enforcement

Your Nov. 12 account of the acnv- ‘

_ities of the U.S. Department of Edu-

cation's Office for Civil Rights’

(OCR) (“Federal bias watchdog
- overzealous, some say”) is serious-
ly misleading. Indeed, as the article
quotes me as saying, “I'm not shy

about enforcement,” but it should be

clear that all actions taken during
my tenure have been based on long-
standing legal principles consistent
with OCR’s enforcement responsi-
bilities.

Your article fmls to acknowledge

that OCR is pursuing a balanced

enforcement agenda, focusing on
cooperation with state and local
authorities, emphasizing prevention

over “gotcha” compliance activities '

and seeking partners in fighting dis-
crimination. We reject a false choice

between ignoring and overreacting .
tu civil rights issues, and by work-

ing cooperatively, we save taxpayer
doliars while remaining focused on
protecting the rights of students.

In addition to failing to recognize
- OCR's common-sense approach to
problems of discrimination, your
article contains at least three major
errors: '

First, you suggest that under
Title IX, OCR has required schools
to transfer athletic resources from
_ male programs to those for female

students. Not true. OCR has never
required such a transfer. The

reqmrement is that equal athletic
opportunity be provided. OCR’s
enforcement of the statute has long
been guided by a published policy
that has remained the same during
the Reagan, Bush and Clinton
administrations. In 1996, we issued
a policy clarification prov1dmg
more detail and explaining how
OCR™ i....+standing policy inter-
pretation should be applied, but
with no change in principles or
standards. In fact, this policy clar-
ification was cxrculated widely for
public comment prior to being
issued in final form, and those who
responded agreed that the clarifi-
cation helped-explain OCR’s long-
standing policy.

- Similarly, policy guidance for stu-
dent-on-student sexual harassment
was published Aug. 14, seeking pub-
lic comment — covered by Title IX's
prohibition on sexual harassment.
This guidance is consistent with
Chief Justice William Rehnquist’s

opinion for the Supreme Court in

the Meritor Savings Bank case. The
guidance clearly and repeatedly
states that the age of the students
involved needs to be considered.
The response has been overwhelm-
ingly positive. For instance, the
Maryland Department of Educa-
tion said the guidance “is very com-
prehensive and answers many
pracncal quesuons about

51

- implications of the

- Office for Civil Rights

‘ment.” The Umversxty of Mame

characterized the guxdance &5 a
“godsend,” noting that in “one con-
venient place [it pm\acies} the clear
aw” I
Finally, I would like to piomt out
that the Bush administration did not
rule that race-based scholarships
were illegal. While my predecessor,
Assistant Secretary Mlchael L..
Williams initially took that position,
then-Secretary of Education Lamar
Alexander backed away (in the face
of a significant negative reaction) in
favor of a General Accounting Office
review. That GAO report, consis- ..
tent with controlling Supreme Court

' case-law, supports the award of

scholarshxps based on race in cases

such as those in which it js neces-
sary to remedy the e ' of past -
discrimination.

. _Civil rights requirements are
often misunderstood and, unﬁortn-
nately, your treatment of these sen-
sitive matters only conmbutes to
the confusion. There will always be
critics who deny that real discrim-

ination still exists, but the natlons 60
million students can rely on/OCR to

‘be a common-sense advocate for

fairness and justice.

NORMA V.‘CANTU
Assistant secretary

‘Washington
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| B Arrested m Sout_hg.ue.’sf in Crackdown on Trade

By JAMES BROOKE

DENVER, Nov. 2] — In the largest
crackdown in recent years on the

black market trade in eagle parts,
agents of the United States Fish and

Wildlife Service today carried out

raids in Arizona, Colorado and New . -

Mexico, arresting eight men and is-
suing citations to .eight tourist shop
owners. )

Wwildlife Service officials said 1o
day that more than 60 bald and gold-

en eagles were shot or trapped last
winter in Jemez Pueblo in northern

"New Mexico in order to feed the

clandestine traffic in feathers, wings; ~

tails and talons. )
““This time, we have been able 1o

~ get the people responsible for the .
~killing, not just the ones who were
selling the uems,” Anne-Berry

Wade, a spokeswoman for the wild-
life service, said today in a telephone
interview: from Albuquerque, N.M.
“This went down now because this is
the migratory time for eagles.”
Today. five Jemez Indians ap-
peared before a Federal Magistrate
in. Albuquerque. where they were
each charged with violating the Ea-
gle Protection Act, a 1940 statute,
and the Migratory Bird Treaty Act, a

statute that has protected eagles‘A
.since 1972. The five men are Mathew

Chinana, David Chinana, Johnny

_Sandia, Harold Chosa, and Carlos

., Smith. . - .
. In Arizona. three Navajo men’

were arrested on the same charges

on the Navajo Indian Reservation, .

Ms. Wade said: Andy White, Lee.
Gray and a third, unidentified Nava-
jo man are scheduled to appear on

Friday before a Federal Magistrate.
. in Flagstaff.

In today's raids, wildlife agents
seized 'five eaple carcasses, three

feet and about 400 feathers. The men:
- charged with killing the eagles face’
penalties of up five years in jail and .

$250,000 fines for each count.
" A warrant is outstanding for an

. Indian goods trader in Lemitar,
N.M.,.about 50 miles south of Albu-.

querque. : o
At Jemez Pueblo, about 40 miles

-porth of Albuquerque, there were no

telephones-listed for the five men. A .

-woman who answered the telephone
ai the tribal offices said that tribal

leaders traveled to Albuquerque to--

day, leaving -instructions that em-

‘ployees of the tribe were hpt to talk

to reporters about the arrests,

By the end of Friday, wildlife
agents expect to have issued misde-
meanor citations to about a -dozen

. snop owners, in Tucson, Phoenix and

other Southwestern tor., 13 .enters,

for selling the feathers of protected
birds. .
The wildlife service's undercover

" investigation lasted for two years

-and sought to unravel the black mar-

“-ket n eagle parts in the Four Cor-
" ners area of Arizona, Colorado, New

Mexico and Utah. Agents said that
carcasses of the bald eagle, the na-
tional bird, were offered for sale for

" $1,000. .

Today's raids come as bird-watch-
ers have recorded a soaring popula-
tion of the national bird, a powerful

raptor known for its distinctive white . ".
head, fierce eyss, hooked beak, and

curved talons. -

The bald eagle population in the
lower 48 states, which numbered as
many as half-a million in the early
1800's, had dwindled to about-800 in
the early 1860s.

Partly to save the bald eagle, the
United States in 1972 banned the use

of DDT, a pesticide that eagles in- -

gested through river fish. DDT was
blamed for weakening shells of eagle
‘eggs, causing widespread reproduc-

, tive failures. . -

In 1878, the Wildlife Service listed
the national bird as endangered

through most of the lower 48 states.

But a quarter-century of habitat

protection, prosecution of “traffick--
ers, and a ban on DDT has had a -
- marked effect on the bald eagle pop-

ulation. In recent surveys conducted
in midwinter, about 12,000 bald ea-
gles have been counted in the lower
48 states. Last year, the wildlife serv-
ice formally shifted the bald eagle’'s
status to the less critical status of
“threatened.”

Today, eagles are tourist attrac-
tions, with “‘bald eagle days™ held in
wildlife refuges across the Rocky
Mountain and Plains states during
winter months when populations are

5%

3

" eagle feathers

in Eagle Parts

highest. - . :
_ At the same time, wildlife agents
Ancreasingly try to suppress the

.trade in eagle feathers, often sold to

tourists as Indian-style fans, bustles,
or adornments. - ’

;ast year, seven men were arrest- -
ed in Oklahoma City at a fair vhere
adorned Indian
lances, drums and masks.

Early next year, Robert Gonzales,

‘an artist from San Idelfonso Pueblo,

is to go on trial in Albuquerque for
shooting: a bald eagle in' February-
1995. Religious reasons were cited by

< Mr. Gonzales, a former Bureau of .
.-Indian Affairs guidance counselor in
- the pueblo, which is 6n the northern

" side of the Jemez Mountain range.

Wildlife officials counter that he

should have applied for an eagle car-
cass from the service’s National Ea-
gle Repository, outside of Denver.
Prosecutors won  a conviction
against Juan Maya, a sheep rancher
who poisoned, shot and trapped ea-
gles on his Wyoming ranch in the
early 1990's. He received a 15-month

" prison sentence. Last summer, a

Utah rancher, Gerald Bertagnole,
was sentenced to 30 days in jail and a

' $5,000 fine for poisoning eight bald

eagles and one golden eagle in the
early 1990's. " '
The biggest ‘previous crackdown

‘came in 1983, when Federal agents

issued arrest warrants or search
warrants against 50 people, largely
Yankton Sioux, in South Dakota and
Nebraska. : '
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POSTCARD FROM CYBERSPACE /TERRY SCHWADRON
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Freedom VS. Fllth on the Intemet

hereas the Supreme Court later )
this month will hear argumernts

over the Communications

Decency Act, and whereas the justices . -

likely want to hear from one who is looking
at the.Net, now comes this unsolicited

E friend-of - the-court brief.

Honorable Justices, thanks for agreemg

to settle this issue.

__ Although some may worry that folks are’
lining up to publish Uindecent” Internet

content for children, 1 happen to agree with
the lower court decisions on this question:
The law should be overturned because it is
overly vague and in conflict with guaran-
teed freedoms of speech.

And | agree that the law as passed is i

almost impossible to enforce.
I know that the cases you usually wengh

‘

involve great issues of fact and broad issues

of policy. By contrast, you ought to be able
to settle this one in a single sitting and take

the rest of the day looking at what s being’

" published electronically.

For anyone not familiar with the ques-
tion, the Communications Decency Act

minors access to “indecent” material that
“depicts or describes, in terms patently
offensive as measured by contemporary

community standards sexual or excretory

activities or organs.” -

I'd argue that the attempt to cleanse the .
Internet skipped many legal definitions'
that ‘'would make it enforceable or even

understandable.

From what I can gather, the fear that
~ children will somehow trip across digital -

pornography is enough reason for the Con-

" would impose penalties of up to two years.
“in prison and fines on individuals who use a
computer netw ork ina way that would give

gress to run roughshod over consmuuonal -

. freedoms:’
- Despite my government's t’eser\ ations, 1 o

thought I should look at the issue dlrectl)
So I'setout on a journey among triple-X
sites.

Needless to say, m\ computer spu back

_ thousands of choices.

“Il skip naming the destinations, but trust
‘me, if you want raw, in-your-face imag-

got-to-be-kidding- and exhausting just to

" consider.

Images mostiy feature \\omen-—mosﬂ

forming in an endlees parade of

.+ exhibitionism. _
- There is no mletakmg n Thzs 1s \xa\ .

" es, words, movies. sound clips and very -
specific adult emertammem the Imernet is -

the place for yvou: ,
Most of what the hottest sex sites say is .
- erotic is, well, somewhere between you've-

‘white- or ‘Asian women—posing or per-

, beyond pubhshed magazines. It is enough_

for the faint of heart to stay away. There

- seemed to be no end to the combinations of
- coupling and imaginative lurid display. - :

- But somewhere along this electronic
route to instant moral decline, 1 made a
discovery.

As many sites as I could call up stopped .

me and asked me to verify that I was over

18 years old. Often I was asked more than -
ohce or twice, Many asked for a credit card ™
or verification from a third party like Adult - .|
Check. Only then, supposedly, would I be

allowed into steamy inner sanctums of hot

adult entertainment. Some sites offered a
checkoff to deny access for my children.

Still, once I said I was of legal age, there
was no check and no penalty for lying. It's
as easy as asking an older sibling to buy
beer.

At most sites, there were free sample
pxctures small but explicit.

Then | was asked to cough up money.
Most of these sites [ saw were come-ons for,

pay -for-sex phone lines, for subscriptions,.

for the purchase of 'sex products. These
sites are-businesses.

For comparison's sake, I decided to check
out some other areas that- ] consider “inde-
{:em to see-if there was an equwalent age
imit.

' Dlalmg up the Stormfront page or the
Aryan Nations page is as easy as asking to

see the Los Angeles Times.

No one asked for my age or restricted in -

any way files that cutline how to hate, that

. suggest that the Holocaust was a hoax or

that linked me with like-minded groups.
I searched for information about nuclear
bombs without disclosing age and visited a

couple of right- wing, mllma sites wlthout ,

mterference

Now Honorable Justices, [ thmk there

are questions aplenty here that should

make you'stop this law from taking effect.

Clearly. there is.no single standard of

what is “indecent.” or who should decide.
We don't know what constitutes “com-
munity” when information is being shared

globally. Certainly Danish standards differ.

from Saudi standards.
. But I'm really struck by the impractical~

- ity of it all. We basically want to keep por-

nograph) away from minors.
And the pornographers seem to agree

. They appear to have decided that they can”

do business best when they ask for age
verification.
I'm left with the quesnon of who is pro-

. tecting whom.

. It sounds a bit like Jonathan Swlft but
. maybe we can ask'the Supreme Court fora . . .
more radical. if r;dlculous approach: Maybe

. @latimes.com

. Lhe Supreme Court could recommend that
" rather than this law, Congress instead out-

law lying about- age—under penalty of

“being. kept a minor. mdefmitely

Apparently the Cook Islands in the South :

* - Pacific have just such an arrangement for
" people who violate 'environmental laws. If

you are caught eating underage crabs, you

" can be' stripped of “adult prmleges by a
©oCeourt, I

If as mdmduals we want help at. kee ing
digital pornography out of the’ ‘home, there
is a plethora of software filters now avail-
able, plus- Internet access companies and
commercial online semces that will meet
ourneeds. . - |’ .

The marketplace ‘has consxdered the
questxon and come forth with alternatives.

Let's recognize the {adopuon of the Com-
munications Decency 'Act as salve for poli-
ticians who want an easy answer. For me,

" freedom of expressxon is sacrosanct; it is a

basic tenet of who we. are

A slap at the 1st Amendment does not
deserve your support.. .

Terry samadim is aditor of Life & Style and
oversees latimes.com, ‘rhe Times’ Web alte. He
can be reached vis emall st tsrry.schwudm

i
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| Dead man votlng

e was .a-Republican Party stalwart in
Louisiana who lost his first bid for federal
office. But he got a second chance when his

- victorious opponent was forced out of office amid

charges of voter fraud and went on to a long and pow-
erful political career in Washington. The dream of
Louisiana senatorial hopeful Woody Jenkins? No, the
record of Louisiana Rep. Robert Livington, now

o chairman of the House Appropriations Committee,
- Mr Livingston lost narrowly to an organized labor- -

backed Democrat, Richard A. Tonry; in his 1976 con-

" gressional bid. But Tonry had to resign from Con-
‘gress Jess than a year later, subsequently pleaded

guilty to violations of federal campaign finance law
and went to prison. Mr. uvmgston then won the seat
he holds to this day.

Now it is Mr. Jenkins who claims fraud. As early
as this month, the Senate Rules Committee will
decide whether to launch an investigation into a host

" of voting irregularities that he alleges cost him his -

seat. It wouldn’t take many. After leading most of
election evening in both statewide vote tallies and in

exit polls, Mr. Jenkins wound up losing to Democrat -

Mary Landrieu by less than 6,000 votes out of some
1.7 million cast. That's less than two votes per
precinct statewide. .

In particular, Mr. Jenkins alleges that Democrats
resorted to massive vote-buying, “phantom” voting,
multiple voting and “vote:hauling” to defeat him.

- There is some independent evidence of abuse.
_ Investigators for a self-described voter-education -
. group, the Virginia-based Voter Integrity Project, say

they have been able to corroborate some of Mr.
Jenkins' charges, among them that dead people —
or people using their names—somehow managed to

* cast votes inthe election and that the Democrats paid

live people to vote.

In Rules Committee ﬁhngs, Ms. Landrieu dis-
. misses such allegations as “highly suspect and’
- incredible,” albeit without flatly denying them. The

Jenkins campaign has affidavits (from unnamed
people) tothe contrary. One claims to have received

$700 as the driver of a van “picking up the people”

to go down there to vote at least 10 times or.more.”
The driver said his supervisor was paying those in
the van to vote and that at one point they had “to pick

" up some more money because they had run out of

money.”

Meanwhﬂe the New Orleans Times-Picayune . -

reports, among other things, that a former assistant
city attorney resigned in protest after being told to

report for duty at Democratic campaign headquar--

terson election day rather than city offices. The attor-
ney, who had been willing to campaign for the party

" . onweekends, subsequently received a letter from his

obviously bewildered superior, saying, “At no time

during my tenure as City Attomey have you mdxcated _

/l7
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any problem with pamapanhg m campaxgn actm-

ties” . |

Apparenﬂy he was not the only victim of this kmd
of political arm-twisting. According to the Times-
Picayune, the police supermtendem, the assistant
police superintendent and the city fire chief were

- among a host of 200 city workers assigned to cam-

paign chores with the warning that there would be -
“consequences” for a failure to cooperate: :
Mr. Jenkins himself raises questions. that merit
further inquiry by the committee, among them .
-l How to account for more than 400 rmsmatched

 signatures in 60 precincts — almost seven votes per

precinct — in which handwriting in precinct regis-

ters does not match that on voter regxstranon appli-
cations? (The campaign says it has access to only a
fraction of the documents in Democranc strong-
hoids.) Mr. Jenkins says this assessment comes from
court-qualified handwriting experts.

B Why were voting machines in a Democrat-
leaning precinct unlocked and open before|Jenkins
representatives were present, as required (by state
law? Why were Jenkins representatives denied
access to vote totals there? -

® Why has Mr. Jenkins not been given access to
all precinct records? In audits of 30 preciricts, Mr.
Jenkins says he found 144 “phantom” votes a sum
which if extrapolated to the democratic city of New

‘Orieans would mean some 2,100 phantoms!

M How is it that, accordmg to a computer anély-
sis bytheJerﬂunscampann more than 3 000reg15 ‘

- tered New Orleans voters reside at addresses listed
- as abandoned buildings by the Housing Authority of
. New Orleans? Of those 3,000-plus resxdents 1,380 .

actually voted Nov. 5. :
Ms. Landrieu claims that there was extenswe use
of poll-watchers during the Nov. 5 elecﬂon —mak-
ing vote fraud impossible — including those work-
ing on behalf of a former judge named Morris Reed
who was running for district attorney. But Mr Reed
says he neither financed, recruited nor assigned

- poll watchers, and in fact requested that Attomey,

Gear;leral Janet Reno send federal poll watchers. tono
ay .

" Given the history of vote fraud in lomslana and
the allegations of Mr. Jenkins, perhaps U.N.
observers ought to be sent to Louisiana for the next
election. But in the meantime, the Senate Ruiles
Committee has to ensure the last one was fair.

- The-good news for Democrats is that the{head of
the committee is John Warner, whose most partisan
jabs have always been reserved for his fellow Repub-
licans. Buteven Mr. Warner oughtto find unnerving
the abuses reported in Louisiana. The conmnttee

- should investigate Mr. Jenkins' claims, if not for his

sake then for the sake of Louisiana voters, who
deserve much better than they appear tobe gemng ‘
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/8 GOVERNMENT DISCRIMINATION: What can .

Air Force and Justice Department officials have
been tl'unkmg of when they ordered that Jews and

« .people with Jewish- -sounding names be kept off a
*.. government project in Saudi Arabia?>. - ,
"~ Thatis aclear violation of the law forbidding US..
- companies from participating in the Arab boycott of -
Israel and Jews. It is no secret that Saudi Arabia — .
© - and other Arab.countriés — have long denied visas .
... toJews, and sometimes even to people whomerely ... . . .
: . had an Israeli visitor’s visa stamped in their passport. . -
... Some believe that has begun tochange somewhat, =~ - :
L in light of improved US.-Saudi relations, as wellas -~ -

‘PAGéi

~ The Washington Times -2

. Middle East peace treaties. And in any case,inthis . . =
" instance the impetus for the anti-Semitic move did- - . .

n't even come from the Saudis. It was an Air Force

colonel who suggested excluding Jews and “Jewish- ol

. surnamed personnel.” And it was approved by some:

. one at Justice. -
Thus a proposal fora ]Ob in Saud1 Arabia by an out-

" side contractor, CACI, Inc., contained a proviso that

“NoJewsor Jemsh-surmmed personnel will be sent

as part of the Document Acquisition Team because

of cultural dxﬁ‘erences between Moslems and Jews |

.in the region”
. At least one Jewish employee who. was turned
down for the project has been paid for his pain. CACI

got afine of $15,000 and had to sign a statement apol-

- ogizing for assummg that “orders from two federal

, govemment agencnes ' were legal and for following .

. them.

. "As totheAerbrce and Just:ce Department they cL
.. toohave apologlzed and pmmxsed in future to obey -
. thelaw. - . o
.- . -Whichis what they should have done in the ﬁrst -
; '.place . . Lo
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“He was authorized to’
" issue visas, and [he
“acted] within his

@he {Daﬁl]mgton Qﬂnst

- By William Bmmgm
Washington Post Siaff Writer

©5 A former high-ranldn‘gv State Department
- official was acquitted yesterday of charges

that he conspired to commit visa fraud while

©  serving in senior positions in Washmgton and
. !he Philippine’s. :

" John Adams, 57, was foind fiot guilty after

authority.”

— Attorney Harry btarbranch

consul general in Mamia, he was the highest-

ranking U.S. diplomat to be charged with

" such an offense. He had faced up to 10 vears

in prison if convicted.
Adams was arrested ih December after a
year-long joint investigation by the State De-

‘partment’s Bureau of Diplomatic Security

and Office of Inspector General.
* An indictment announced by U.S. Ano:

" nev. Paul M. Gagnon charged that-Adanis il-
legally issued 2 US. visa in Manila to a Thai-

| DA’PE. 3"
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Jury Acqults Former Offlcl_ l
*4’13At State Dept of Vlsa Fraud:
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woman, Lalita Prasenadxsom who wis th;’.

. wife of a personal friend and had been prpd.
- ously rejected by.the U.S. Embassy in Barn.g: B
“kok for lying on her application. Adams '

vised her to get a new Thai passport‘wa
slightly different name to foil a compﬁ&}
check and issued tourist visas to her anctssx
other Thais in December 1993, the mthctv

" ment charged. Tele
a three-day jury trial in Concord, N.H. Hav-
. ing served as deputy assistant secretary of

" state for visa services in Washington and’

Adams’s attorney, Harry Starbranch a;xd

“after the verdict, “What Mr. Adams- did 3 ods
~not a.crime. He was authorized 1o issue 34:

sas,-and |he-acted| within his authon{x'

' There ‘was nothing corrupt about that.”
Starbranch said Lalita had been i lmpmpe;« :

Iv*denied a visa when she had applied pr:e«]

- -ously and that'she returned to Tt mlland«'g’&er
visiting the United States on the visa issed
. by Adams. Starbranch said he did not know .
" what had happened to the other six Thais.
* whose visas were not at issue in the triaf; |

U.S. and Thai diplomats said three of the
six were young Thai women who discovered
upon arriving in New York that they were'to
be forced into prostitution. They managed to
flee to the Thai consulate in New York and
were later repatriated, the officials said. "%

“Anything about Thai prostitutes jyst .

didn't come into the picture” at the trial.

Starbranch said. “There were no a}legations

that |[Adams| had anything to do with that.”
Adams was sent back to Washington m

- mid-1994 when ‘his tour in Manila was cut
short. He retired in January 1995 and moved-

to Ne\{: -Hampshire.

R 1
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By MATTHEW PURDY

The Justice Department sand it -
- ‘will' review changes that the State -

Legislature made in the New. York

" City school system in December, to -

determine if they v:olate the- Voting

Rights Act. -
In a letter to state ofﬁmals re-'.
‘leased 'yesterday, lsabelle Katz -
... - Pinzler, the acting assistant attorney -
- . general for the civil rights division,
* said that certain- provisions of the
. law that shift. power from the city’s ~
* . 32 elected local school boards to
Rudy Crew ‘‘result in the de facto-

replacement” of those boards. The

" letter asked that all of the changes in .
the organization of the schocls be

submitted to the Justice Depanmem

" for approval.
. Federal lawyers could go to court .

to stop the changes if they determine

that the provisions of the law violate -

“the rights of minority voters. Simon
" Gourdine, thé. general counsel to

"~ Schools Chancellor Rudy Crew, said
* he believed the request by the Jus-

tice Department was procedural and
that **we think, on the merits, this bill
is very sound.”

-The issue, Mr.- Gourdme said, is
whether the shift ‘of power away
from the boards has the effect of
disenfranchising the elected commu-

Critics say a'."lai,b :
takes away local
control; New York

':dtsagrees. A

" nity school boards

The new law alters the elecuon

- process for the school boards, but the
more controversial changes involve
stripping the boards of the power to .’

-unilaterally hire -superintendents”
and other district officials. In partic- -

“ular, the new law gives the charicel-

. lor ‘the power to choose a superin-

“tendent based on alist submitted by

the local boards. He can also reject

an entire list’ and request anew set of"

names. -

School officials are panicularly in-
‘teresled in a quick resolution of any
‘dispute with the:Justice Department,

since’ the selectiori process for sev-

eral local district superintendents is |
under way and Mr. Crew is eager to-

use his new powers to influence those
decisions. A meeting between Mr.
Crew and Justice Department offi-
cials is scheduled for next week. Lee

~*Douglass, a department spokeswom-

ULS. Will Review Reform Law for Schools

an, saxd that the department had no
comment on the letter.
Stephen Louls, the senior Ieglsla-,

' ‘twe counselor in the ity Corporation

Oounsel's office, said that after the
. law was passed, city and state offi-
‘cials submitted some’ provisions of

- the bill to the Justice Department for

“pre-clearance,” or approval, o im-

.plement them. But the provision sub-

mitted for approval deait largely
with_the more technicai changes in "

~electmg the local boards.

. Mr. Louis 'said that those provi-
sions had not been submitted for .
approval because city and state law-

“yers felt they did not raise issues -
-related to the Voting Rights Act.’

- Mr. Gourdine said that the law |
allows officials to remove some pow-
er from an elected board, but that

" “‘you just can't- take the board and

totally’ remove all .of 'its powers." "
Lawyers from the city and the school
district contend that the boards will
remain an important part of running

" the schools, but opponents of the law

have argued that the changes nullify
the voice of voters.

The letter from the Jusnce De-

partment warned that without Fed-
eral approval of the law, any
changes being made in the operation

. of the schools based on the new law
. "‘are legally unenforceable.”
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Ma ]orlty Black Congressmnal Dlstrlét

By Ellen Nakashima
. Washington Post Seafl Writer

RICHMOND, March 7—Virginia will ap-
peal a federal court ruling that the state’son- .
v mapnty—black congressional district is‘in- "

vahdbecauseracewasthemmfactorused

10 draw its boundaries, Attorney General

James S. Gilmore 11l (R) said today.

A three-judge panel-last month scrapped

*'Vrrgmra s 3rd District, which meanders 225
miles in southeastern and central part of the

state and resulted in the election of Virginia’s .

first black U.S. representative in more than a
century, Democrat Robert C. Scott, of New-

" port News., .
Gilmore, who filed a netice of appeal today

" with the U.S. Supreme Court, argued in-his -

““brief that Virginia. had a “compelling . inter-
est” in creating the 64 percent black district:

in 1991 to fulfill reqmrements of the Votmg ,

Rights Act of 1964.
He said he also hoped the Supreme Court
would give Virginia more direction in re-
_drawing the district, even if it takes ‘the case
and rules against the state.

“If we're going to draw fair, equitable lines.

that will survive future lawsuits, we need

clear guidance,” Gilmore said. “We hope the -

of the NAACP Legai Defense Fund and the t

American Civil Liberties Union, codefen-
dants in the siit. They said they will file an
appeal on Monday.

- A spokesman for G:lmore said polmcs
p]ayed no part in his decision, aithough politi-
cal analysts said the appeal might-help the at-
torney general as he campalgns for governor

. this year.

Redrawing the 3rd sttnct s lines would
hurt Republicans, they predict, because.it
would place more black residents—most of
whom vote Democratic—in nexghbormg
congressional districts.

Two of four adjacent dxsmcts are held by
Repubhcans

“It is.obviously in the best mterests of
[Gmeore s] party that the district stay as it
is, because to redraw the lines would proba-

~ bly strengthen' Democratic congressmen in
neighboring districts and thereby make it

Supreme Court will gwe us this guldance._ B

- whatever the outcome.”

-Scott, who was elected to Congress in
1992 with 79 percent of the vote and who
won earlier: races for:the “state House in
mostly white districts, said the appeal pre-
serves our legal options.”

But he urged the General Assemb y to be=.
gin redrawing the districts now in case the . -

appeal fails, so candidates who want to run
next year will know where the lines are.

Gilmore's decrsron was prmsed by ofﬁcuals o

o

more difficult for Repubhcans to win those
seats,” said political scxentlst Thomas R:
Morris, president of Emory and Henry Col-
lege in Southwest Vlrgxma “With-an elected
attorney general, one cannot help but factor -
in partisan considerations when a decision is
made on this sort of topic.” .

The move also-should appeal to black vot-

- ers.in an election year, Morns and others

said,

“It appeals to two factwns blacks and Re-".
publicans, said former govemor L. Douglas
Wilder, the state’s first black elected gover-
nor and a strong proponen't of the majority- -

-black drstnct “It would be consxdered politi-

cally savvy.” )
Both Democrats and Repubhcans said

.- they see little chance that the appeal will
‘succeed, given that the Supreme Court has

ruled as recently. as-last ) year that such ma- . .

jority-minority” districts in Texas and North
Carolina were unconstitutional.

“It’s just going to cost the commcnweakh
alotof money without any!real possibility of
winning,” said Donald Moon, a co-plaintiff in
tthgawsmt and chairman of the 3rd District

State legislature commrttee chau'men said
they may begin work this ‘summer to come
up with proposals for new |district boundar-

‘ les, although they said they aren’t sure
- whether a special leglslatrve session would
) be called to approve new dxstncts this year.

- Del. Marian Van Landingham (D-Alexan-

. dria), who chairs the Virginia House commit- '

tee- that. would work on any redistricting
plan, said she wants to wait. to begin work
until the Supreme Court rules in two similar -

- cases that are now pending, involving dis-

tricts in Florida and Georgia.
‘Those decisions are expected by June 30.
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-:;.’}j";Va ‘black d.lStl'lCt case :
~togoto Supreme Court

o §¥Andrew Cain - -

WASHINGTON TIMES

o RICHMOND — Vlrglma At-
_ torney General James S. Gilmore
11 w111 ‘ask'thé U.S. Supreme Court

".to review a federal court ruling. ..
that' Rep. Robert C..Scott’s ma:

“jority- -black 3rd’ Congressional
-District violates the equal protec-
. tion clause of the Constitution.
Mr. Gilmore will file the appeal
~.in May to get further guidance on’
how state legislators should re-
‘draw Mr. Scott’s 64 percent black

district that stretches for 225 miles .
- from Rlchmond to Hampton'

Roads.
~-.". A three-judge federal panel in
"~ Richmond ruled Feb. 7 thatin 1991
Virginia | lawmakers racially gerry-

- _mandered’ Mr. Scott's district in .:
“’ violation-of ‘the’ equal protection -

clause of the Constitution.

“There.is little doubt that to es-
", tablish a safe black' district, :the
. Virginia legislature drew a district )

" with bizarre geographxcal ‘bound-
' ;anes " US. Dlstnct Judge Robert

Merhnge wrote

Virginia is seekmg “a clanﬁca- )
- tion of the court’s opinion as to

what is necessary to come into
compliance,”
torney general said.

. The ruling could affect seats in .
the majority-black districts in the
“state Senate and House of Dele-
gates “so we have to be very sensi- -
-tive 'and concerned about good
;la“:jyermg on this,’ Mr Gllmore
- sai

Mr. Scott, 49, the states first

_black. member of Congress since

Reconstruction, called the appeal
“a move to preserve the legal op-

tions of Virginia citizens” But in
the same breath, he urged law- . .

makers to draw new boundaries
without waiting for guidance.

: “Attorney Gereral Gilmore be-
lieves an appeal is the next logical .
step in this matter,” said Mr. Scott, :
who is not up for re- elecnon unnl .

1998.
“Wh11e we go’ through tlus pro-

-cess, I -hope the state legislature
. will craft new lmes and adopt a

the - Repubhcan at- .

it

JDATE' 3 f f?

A7

PAGE'

e

plan that wxll render an 8 ’
‘the U.S. Supreme Court m? :
sa;tyn peal buys Virginia -
ap uys tim ‘
_ Mr. Gilmore sau)j, It will pmve:t' '
" state legislators from tinkering
_ with the lines before the Supreme
" .Court rules this summer in two- .
sumlar cases in Flonda and Geor-

Gov George F. Allen does not_'

' appearmanyhun'ytocallaspe- o

cial redistricting session. Once the

. court has ruled, Mr. Allen wants to

hold public hearmgs in Hampto
Roads and Richmond before i)awx-l
tnakers start drawmg new lines.

“As much as I'd love to get in
there and do my creative cartogra-

. phy, my greater concern is doingit -

right and legally and also lookmg

" . out for the taxpayers of Virginia,”
~the Repuhh_can governor said.

- “Let’s not waste taxpayers’
money just screaming around
down here with a General Assem-

- bly session," Mr. Allen said.

. That meanis Virginia's next gov-
ernor, probably either Mr, Gilmore |

or.Lt..Gov. Donald S. Beyer Jr,'a -

Démocrat, may presnde over the .

-redxstnctmg in the session that be- :

gms next January
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Wenatchee abuse-case ﬁgures |
turn to gove

- federal mvesuganon of cml-rnghts
abuses. Mr. Lowr¥y could have pur-

- By Valerie Richardson o
THE WASHINGTON TIMES )

The people once accused of - ..

child-sex abuse in Wenatchee,
.- Wash,, yesterday launched a tele-

gram campaign aimed at persuad- ¢
ing the freshman governor . to

investipate what they have de-

scribed as a pohce'drwen “witch -
hunt”

The Rev. Robert Roberson, the
pastor who was acquitted of run-
ning a child-sex ring at his small

Pentecostal church, said the ac-

. cused hope to flood the office of
newly elected Democratic Gov.
- Gary Locke with telegrams calling
for a state investigation into allega-
tions of misconduct by police, so-.
cial workers and prosecutors.
Meanwhile, Republican state
Sen. Pam Roach announced

Wednesday formation of a legisla-
tive subcommitiee on civil rights

that will look into instances of pos- .

sible civil-rights abuses such as
the Wenatchee case.

“We don't have a formal agenda
yet ... but certainly Wenatchee is
one of those that will be at the top
of the list,” said Republican state

. Sen. Joseph Zarelli, who will chair
the panel. “Let’s put it this way: It's

“one of the things that has driven us
to this” -

While he stopped short of call-
ing for a formal probe into the
Wenatchee charges, the announce-
ment came as welcome news to the
accused, who have spept the past
two years lobbying unsuccessfully
for a state or federal probe.

In February 1996, Attorney.
General Janet Reno reJected are-
quest by Gov Mike Lowry for a

sued the matter by calling for a

" state prosecutor but declined. :
- With the election of Mr. Locke in

- November, however, Mr. Roberson

" and his supporters are optimistic

they will receive another hearing
from state officials. :

“We may have an ally once again
in the governor's office with some-
one who really has the key to
unlock the truth,” said Mr. Rober-
son. “With the lawsuits cormng up,
we believe now is the prime time
for the state to come aboard and

help us. We've got to put a stOp to

it

- At least three civil-rights law-
suits have been filed by those-ac-
cused of child sexual abuse, in-
cluding one filed by Mr. Roberson,

his wife and eight others wﬁo were

D‘ATE.f 3 Wi '77
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'eventually acqumed ‘or had the -

charges. against them greatly re-
duced. .

The telegrams are. bemg sent via
Western Union at a feduced rate.
Addressed to the govemor,\ they -
read:

“I am deeply concerned abou‘t
the alleged violations of civil rights
by Child Protective Services and
law enforcement agencies m con-
nection with the ‘Wenatchee Sex
Ring’ investigations. -

“Senator Zarelli's Law and Jus-
tice sub-committee on Civil Rxghts
is looking into these issues state-
wide, but it lacks authority. Gover-

-nor Locke ‘only you can appoint an

mdependent prosecutor to Chelan-
and Douglas counties whocan con-

-vene a grand jury investigation ..

CanIcountonyou? .
Helping orgamze the campaxgn

free of charge i is Jay Otis, chxef ex-
ecutive officer of GMS Commum
cations Network in Sacramento,

-Calif. Mr. Otis said he is donatmg
“his time and resources becalise he

underwent a similar ordeal s a
child when social-services }work-

. ers separated him from hlS par-
. ents.

"“Asachild, ] had the same snua-
tion,” said Mr. Otis. “Soldo thxs for

- people in trouble™

More than 50 chxldren\ were

* placed in foster care during the

Wenatchee -probe after their par-
ents were accused of participatin
in a child-sex ring. All:but one 6
the 28 adults found guilty, each of
whom had court-appointed attor-
neys, are still in jail, while those -
who hired private attorneys saw

- their charges dnsmxssed or greatly

reduced.
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| U S. Court; Rulmg. E |
* RevivesChallenges =
To Loggmg Curbs o

830WALLS?RFFTJOLR&A! SlaffRoporter s s . . R ot i ' ’
" ... WASHINGTON ~ A federal appeals . - ' S e
o court cleared the way for renewed chal- .. . -
lenges to the" Clinton administration's .. )
Northwest logging restrictions. ot
__ The move means that the timber indus- . -,

" try can pursue yet another lawsuit against -~ -
- the logging. restrictions,...which . have
" . sharply reduced cutting in Northwestern -
" forests to help protect ‘'spotted owls and
. other wildlife. ‘It could also spur new,
.- “lawsuits . from environmentalists, who S
) d(ml(hmk the resmcnons go'far enough. =~ : e

The U.S. Court of A;}peals ruhng re-
. vives a suit filed by.a timber industry
group, the Northwestern Forest Resources
_ Council, in 1994 in U.S. District Court in
Portland, Ore. In the original case, Judge .
L _ ' Thomas Penfield ruled that the suit could
A ‘; - not proceed in his court, and should be filed
e 7.0+ in a'separate federal court in Seattle that
was already hearing ehallenges to the
Clinton plan. . , :
.+ 7. The appeals court dlsagreed and sald ‘ ) L
o thai Judge Eenﬁelds rulmg improperly. - : T
" denied the'timber group's right to have its
‘ case “‘heard-on the merits.”
. -+ The Clinton loggmg plan has wuhstood
.~ numerous legal challenges, and severa)
-7 . resource attorneys said the odds of its’ ‘ Sl
. -, - losing now-are long. The timber group's . . ) I
suxta!legesthattheClmtonadmlmstratwn» . e .
- 'violated procedural requirements-and ig-
- nored information that would have fed to a o
_""less restrictive logging plan, = - . ek
..+, In"an urusual twist, the Native Forest ' .- :
L *‘Counml a grassroots forest-advocacy . ' .. .. RN
+ .. . groupinPortland, had filed briefs with the . e
© .. 7. appeals court supporting the timber . ST e .
S0 T 7T group's ‘pesition. It plans a lawsuit of Lo e
.. its own, arguing that had the.Cinton . - . o
_ administration not violated procedural re-
. quirements.and .ignored information, it -
.- 'would have allowed even less logging.
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Clmton Rules

“It must be bad enough for the
White House having to deal with a new
contributor eruption every day. But

now the headaches of the first term:

are returning. On Friday, a federal ap-

peals court resurrected the spotted owl,

controversy. Plaintiffs for the logging
industry want to‘argue that if the gov-

ernment had followed the procedures
set out in its own plan, more logging
would'have been allowed. But an envi-
ronmental group says if you follow the
procedures as. written, less. logging
would be done. We're for both sides,
on the assumption that whatever the
rules were, the Clinton Administration

_undoubtedly failed to play by them. " -
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about last year that they were backing off the

‘harsh environmental positions that cost them
v support among voters after the 1994 elections. But

they have left in charge of the important environ-

* mental committees members who seem not to have -

* gotten the word. The latest example involves Chair-

" . man Don Young of the House Resources Comnittee.

He has reintroduced legislation that mercifully failed
last year whose effect would be to vitiate if not

destroy the national wildlife refuge system. Interior -

"Secretary Bruce Babbitt testified the other day that

- he would recommend a veto if the bills were sent to-
- the president i in their present form. He'd be nght to

do $0; this on€ is a no-brainer. = .
.- The under-appreciated network of 509 refuges is

larger than the national park system. Unfortunately, -
" it has never been as well managed. As the name

+ * implies, the refuges are supposed to be held in
' reserve for wildlife. That doesn't mean no other
© activities—hunting, fishing, even grazing-——can take

"'j'.‘place But those should be incidental to the- mam.

purpose.
Over the years, the Intenor Department has often

- failed to observe that distinction. It fell into the habit

oae: 5hol ‘17
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T HE CONGRESSIONAL Repubhcans put lt, of letting interest groups’ use the refuges to the -
: l " detriment of the wildlife ‘for w%uch they ostensibly -
had been created. In 1993, in response to a lawsuit,
the new Clinton administration agreed to begin the = -
~ overdue process of weeding out these incompatible
uses. The backward-looking legislation by Mr. Young ~ =
. would push in the opposite direction and elevate -~ - -
these other uses—hunting and fishing are the prime -

examples—into purposes of the refuge system, right
alongside wildlife protection. Mr. Babbitt described it

‘as a perversion that “scrambles the crucial distinc- -
tion between ‘purpose’ and ‘use’ " and would lead to .
chaos. Among much else, he observed that the bill .

~ apparently would give competing users the right to

‘take one another to court. “The combinations” of

- possible. lawsuits “are nearly as numerous as the

lawyers looking for work,” he said. Rather, ‘the

government should be allowed to do well the. basic -
" job of providing protection; “then there will be ample
.. opportunity for compatible recreation uses whxch

depend on diverse and abundant wildiife.”

- “In wildlife refuges, the conservation. needs of .
wildtife [ought to be] paramount,” the secretary said. -

You might think that would be self-evident. .
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L-‘.'L‘-“-‘E-‘l’-?-"- Look|_g for More Than Advice

e m,m post

By Al Kamen
_ Washington Post Stadl Wrizer

o hortly before he left office as sectetary of
Tabor last January, Robert B. Reich had a visit

from Andrew M. Cuomo, President: Clmlon 5.

L choice to be secretary of housing and urban oo
developinent. It seems Cuomo wanted to borrow_ some

" ideas from Reich on how to run a Cabinet office, It now

_ seems he wants to borrow a whole lot more. | .

" Since then Cuomo has been sending out feelers to old.
" Reich staff members about coming to work for him at
HUD. This week Todd Howe, who once worked fer .

** Cuomo’s father in New York state and has served in a.;
.. number of high-level jobs at Labor, announced he was -

* going to HUD to work as Cuommo’s deputy chief of staff,

" - Department sources say he may take a number of other
Labor staff members with him, . .

" Nancy Kirshner, director of mtergovemmenta]

affairs at Labor, was interviewed by Cuomo this week K

- for a similar job at- HUD, and Susan King, assistant

labor secretary for public affairs, is still reported under "

consideration for a s:mxiar post at HUD

- Hmrdous Wasta . '
" wThis notice went around Tuesday at the Department

-. . of Energy: -

. "Weare cordomxg oﬂ' certain re.s'tmoms er the
" Forrestal Building. We have discovered air in some of .
the plumbing lines. This can cause urinals to explode
and toilets to expel both gas, water, and sewage. Please be
. extremely careful when flushing toilets and urinals’”
And exactly how are we to be more careful?
A DOE gpokesman wasn't sure, though he said two
. people hid been injured, apparently by explodmg
- urinals, “but I don’t kriow the extent of their injuries.”
" The restrooms were bmught back mto semce later - -
thatday. . - ‘
Now we lmorwwhySen PeteV Domemcl(R N M)
isa bit suspicious of all those assurances by DOE that -
there won't be any hazard from that nuclear waste they
_ want to bury in the West

: Career Moves - ) :
. m White House aide Ira Magazmer s bid for the * -

o undersecretaryship for international trade may have .
" stalled somewhat inrecent days, sources say, and other
" strong candidates remain very much in the running for -

that job, including: Robert Liberatore, a former aide to

Sen. Robert C. Byrd (D-W.Va.Yand college roommate .
of former White House counsel Jack Quinn who now -

". heads the Chrysler office here; Joshua Gotbaum,
assistant treasury secretary for economic policy; and
former Commerce and congressional aide Edward J,
~ Black, who runs the Computer & Conunumcatxons )
' lndustr:;F Association, '

‘Drug control policy &iector Barry R McCaffrey has :

named Hoover Adger Jr.—associate professor of .

pediatrics at the:Johns Hopkins University School of o

Medicine and deputy director for adolescent medicine at

. " the Johns Hopkins Hospital—to be.deputy’ director of
- the Office of National Drug Control Policy. -

Kerry Scanlon, after 10 years with the Washington :

« '-f;t Lawyers Commxttee for le Rjghts. another ﬁ\e at the o

* would “use this” to block his eventual
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'NAACP Legal egal Defense and Educanoml Fund and moré

: recently in the Justice Department’s ¢ivil rights division,

is going private, starting a new practice at Kaye,

" - Scholer, Fierman, Hays & Handler, where he'll be
‘counseling companies on civil nghts matters and domg
‘plamtszs work as well,

Calvin Mitchell, a former foreign semce oﬁicer who

. was in the National Secunty Council press operatxon
.and then handling press inquiries at Treasury is moving

to New York to be director of communications and
spokesman at the Umted Nanons for Ambassador Bxll
Richardson. =~ - .

A Little llelp

® In the “How's that again”" category, there was Clinton

touring tomado—damaged areas Tuesddy in College )

Station, Ark., running into 6-year-old Vernita Peaster. o

who says, “You make the laws,” ’
To which Clinton replied: 1 do. I abide by the laws

and I make the laws. Congress has to help me. We re

sure Congr&ss wﬂ) do everyt}nng it can, :

. Fowler's ‘Pen Pal’

s U.S. Ambassador to Saudi Arabia Wyche Fowler calls

1 . to say that his friendship. with a 24-year-old Scottish

physiotherapist was nothing more than “an innocent,

i fnendly correspendence and that he has not seen her
: " since'they met on a train in England last, summer, when
" he was en route to his post in Riyadh.

" Fowler's call Friday came in response to a co!unm

item that day about a letter he wrote the woman in
which he spoke of his efforts to get Saudi permission for -

strikes against Ixaq and hxs VIEWS of the Saudis in
general, .
What happened, he saud was that he left hxs coat-

- behind on‘the train and the woman called the embassy
- later to find out how to send it to him. Thusbegana
" correspondence of four or five letters back and forth

mostly to try to get the coat back after it appeared to

have beer'lost in transit,

There were a few telephone calls, he said, but those

" were mostly to discuss legal action against British -
- tabloids that implied in November that he and the
. woman were having a romance.

After legal fees “well into five figures,” he said in hxs
call from Jeddah, he got a retraction from the tabloids
and an apolegy for any implication that he was acnng
improperly.”

As for his d:scussmg his ambassadorial actmues :
Fowler said, “] was answering her questions™ and she
was interested in the country because her father works
in Riyvadh.

“All | said [in the letters] was what had been in every

newspaper” about the airstrikes, Of his views of the
Saudis,“] wrote the same thing to 40 of my friends.”
Fowler said he supposed the woman “was trying to *

' keep me as 2 pen pal,” but “I saw nothing [untoward]
" about it.”

Now, he said, he’s womed that Senate Republicans .

_ A/'/(/» ‘

confirmation--he’s a recess appointee to the job
And he never dxd get his coat back.
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