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Some ,30 years after 
"~the civil rights 
, " 

movement's march on
"' Washin,glon,, 

,segregation
" 

has all but 
' disappea,ed as a 

.," " 

' .~' his is,Arne, rica; and there is ", reporters. "We don'~ urder~tand that it's .J 'raci~m: in, this country,'~ , as fundamental as motherhqod and apple 
': " .'Delores A Irvin said mat- pie, andwe will ne~er be a! great nation 

, ,:,',' ' , 'ter-of-factIy. "Being black in' until we reCognize tne fact that our diver~ 
America,has been-,-and still is:""-very' sity is our strength!" (Forrnore on that 
hard.'" ",' , , session,see NJ, 3126194, p. 72'9.) , " 

IrviIT runs a program in Chicago that "Notall Wat'le.ad~rtagr~e with James. 
helps poor black families from the city's Indeed, black nationalists and some black 

' 

'·.ng,·.ssue,on t'h~', "ostensibly was describing her program, ' press but the subtext was dear: For blackS,
national agenda, regardless qf inco~e;segregation dri~eri 

by'radal animosity remains,an immutable, 
despite evidence that . fact of life: '", ',: " ,,' 
, the' chasm's, bet'w'een While Irvin may be the image of amid-

BY ROCHELLE L. 
STANFIELD 

·public housing projects rent apartments 
in .its predominantly white suburbs; She 

d.le-dass prOfessional, ~~ifI went to cert?inthan their deeds. I ' ' i ' ' 
black and white may' of these areas; I would get rebuffed," she, It started with Housing and Urban 

" 'said,"Beirigan African"American, it goes .. Development(HUD) Secr4tary Henry G;
,be growing wider.' with the territory~" " ' Cisneros, who, frofu virtually his first day 

, It's been 40. years since .the, Supreme, ' ' on the job, began Ispeakirig openly and 
, Court, declared that separate educatiol1' :p~ssionateIY,about desegregating housing, ' 

for blacks 'isn't equal, and 3D years since" especially in cases ~here, federal polides 
Congress passed the ,1964 Civil 'Rights' caused ,the segreg<;ttionin ttie first place. 

, Act. But iritegration is still a fragil,e - ,"This is offensjv~ wher~ver it ,occurs," 
exception; segregation the stur~y rule. he said recently, rderring! to segregated 
The desegregation of America's public, ,HUD-owned housi:ng. "It i~ just wrong," j 
schools, which continued through the , Cisneros has.pr0mised to desegregate 

. 1980.8 despite the hostility of the Reagan HUD housing pr9grams ~nd has made 
Administration, has now reversed. Resi: the enforcement of fair-housing laws a 
dential integration,Jor the most part, has high"priority. He'k even backed up the 
hardly happene~ a~ aiL . ,rhetoric with s0"1e mon~y to establish 

"'If'you thought that' segregation of, - programs similar tp the one Irvin runs in 
blacks was a.p-roblem in 1960, the num­
'bers you're seeing today ~ouldiiidicate 
that it's still a problem/,: Roderick J. Har­
rison, chief of the Census Bureau's-racial 
statistics branch, said.:'If you were hop­
ing that Civil rights,fair-housing laws,' the 
growth of the black middle class would, 
over a 2D~30 y~ar period, really change,.' 
the picture', I thin~ everybody would 
agree" that th~y haven't. - , ­ I 

. F~r more than twodec~des, Presidents 
dId lIttle to push for the vIgorous enforce­
ment of antidiscrimination laws. Desegre­
gation became a word rarely, if ever, $po­
ken in public, regardless of therace ofthe 
speaker or 'the audience. 

politicians see adv~ntages in racial con­
centration. But sJrveys show that an ' 
?verwh~hningmaj9rity of!blacks desire 
mtegratJon. " ! 

: For the first tim~ in de~~des, a Presi­
dent and some members of his Cabinet 
are talking about 4eseg~egatjon. So far, 
however, their rhetoric speaks louder 

Chicago_ ' ,I , 

Next came At~orney peneral Janet 


Reno. She quietly began Ibeefing up the 
 ;1:'' 

housing section qr the Jrstice Depart- ii, 

ment's Civil Rights Division when she ",' 
,arrived in Washington. InlDecember, she " 
spoke out on, the ,subject !of fair lending, ~, 
telling leaders of financjal institutions ,', 
thatthey must stop their long-standing,l; 
,subtlebutperva~ive dis~crimination in ,J 
making mortgage loans.!., - . - f;; / 
, Together, Rel'1o and CIsneros-~l!b. JJ 

- the cooperation pf Eug~ne.A. Ludwig, t 
the Comptroller pf the aurrency~engi- ," 
neered a fair-Iendingagr6ement between /: 
the two dep;u:!mebts and leight other fed- ; /~ 

"We don't talk about race anymore," , eralbodies that rygulate financial in_s!i!u-; ­
. Mayor ShatpeJames of Newark, N.J., ,tions. On March~, thetqp officials of all 

acknowledged' at a recentquestion-and- 10 entities stood before a jam-packed 
answer session with National Journal press confer~nce! to annfunce, in efff,c" 
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that they would for the first time consis­
tently enforce a law that's been on the ' 
books for 26 years, 

"It restates the current law, so there's 
nothing new in that," Roberta Achten­
berg, the assistant HUD secretary for fair 

, housing and equal opportunity, acknowl­
edged in an interview, "But it's pretty, 
remarkable in the annals of banking his­
ro~", ' 

As for President Clinton, civil rights 
,: 	activists praise him for talking about inte­

gration, To commemorate Martin Luther, 
King Jr. Day on Jan. 17, Clinton signed 
an executive order to create aTabiriet ­
level interagenCy council on fair housing 
and ordered it to get moving on antidis­
crimination initiatives. " 

Eight days later, in his State of the, 
, Union message, Clinton said, "We must 
continue to enforce fair lending and fair 
housing' and all civil rights laws, because 
America will never be comp,lete inits 
renewal until everyone shares in its boun­
~" 	 , ' , 

Civil rights activists said that they 
couldn't recall the last tirriea President 
made such a speCific plea about Civil 
rights enforcement· in a State of the' 
Union speech~at least not since Presi­
dentJohnson's 1965 message. " 

But Clinton;has been very slow to act. 
An assistant attorney general for civil' 
rights has just been confirmed, 'and other 
key civil rights posts, in the Administra­
tion have gone unfilled. Vacancies re~ 

,main at the Equal Employmt:nt Opportu~ 
nity Commission, whicl).continues to 
tread water as it'has for 12years. , 

:'Despite the promises, strong policy 
directives and personal intervention of 
Cisneros and Achtenberg, however, civil 
rights activists complain that much of 
HUD's'bureau~ratic machinery has yet to 

, gear up to implement fair housing. 
And desegregation se"ms to have 

missed the elementary and secondary 
education arena altogether. At Justice's 
Civil Rights Division, the education sec­
tion remains a backwater. ' 
, , And EduCation Secretary Richard W. 
Riley has been silent on the subjeCt, 
though he's pushed for higher standards 
at urban schools where minority 'youths 

• are concentrated. That is somewhat of a' 
surprise because Riley has one, o( the 
strongest civil rights backgrounds in C1in­
ton's Cabinet. In 1970, as South Caroli­
na's governor" for example, he took an 
active role in prQmoting school desegre­
gat ion in Greenville.' 

School desegregation activists haven't 
complained too bitterly, however, taking 
some comfo~~ in the renewed drive for 
fair housing. "We've gone from full 
reverse to neutral," said Gary Orfield, a 
professor of education and social 'policy 
at Harvard University who has designed 

school desegregation plans ordered by 
the cO,urts. "And t~at's soine progress." 

LIVING ARRANGEMENTS 
The post-World War II civil rights 

drive started .with the schoolS and got its 
first big push with the Supreme Court's 
1954 ruling in ,Brown v. Board of Educa-' 

, tion. But if American society is ever to 
become racially integrated, activists and' 
:researchers agree, it will have to happen 
by desegregating housing. Ti,Jat's still a 
long way'away;, eVen though Congress 

yceepinglal.ong,l he said 
m a recent mtervlew., 

, I 

And' i,t does~'t' really 
affect most 'blacks where 
they livelnow, which is in 
the,larg~ metr9Politan 

-.ar.eas of the old Industri­
a~elti; tithe Northeast 
and Midwest, the most 
,segregat~d places in the 
nation. I ' ­

Dougl,as S. I\1assey, a 
professor of SOciology at 
the University df Chica­
go, and INancy ~. Den­
ton, an assistant profes~ 
sor of sbciolog'y at the 
State U~iversitY, of New 

, York (t1bany), :exam­
ined segregation in the 

, , I 
nation'S 30 Ilarges,t 
metropblitan ,areas,.I 

" I
where 60 per ~cent of' 
urban ~lacks j reside. 
They founq v~ry little 
change lin the' past 20 
years; m9st of th~ decline 
that did take place 

~ occur, relld, during the 
iii 1970s. ' 
~ In six major nietropoli- , 
~ I ' -5 tan areas (Ghicago; 
ii: Cleveland; Detroit; 

Assistant HUD secretary Roberta Achtenberg 
IlSometim,esHUD has been the problem." 

passed the Fair Housing Act in.l968 and 
,strengthened it 20 years later. ~, ' 
, Some progress on the integration 

front:, however, is under way. " 
Reynolds Farley, a professor of sociol­

ogy at the University of Miehigan,creat­
ed a mild flurry of excitement in- civil 

,rights circles in Fe,bruary when he report­
ed "modest" but "pervasive" declines.in 
residential segregation across the United 
States in the 1980s. He looked at Census 
Bureau data from the 232 metropolitan ' 
areas in which blacks make up at least 3 
per cent of the population and found a 

,decrease in segregation in' 194 ofthem, 
Farley also highlighted a trend that 

may augur significant future declines in 

segregation. He found th~ bigg~s~i ~pticks 
in integration in small but growing 
metropolitan areas in Ithe South and 
West-Orlando, Fla" and Riverside, 
Calif.; for example-whhe a large pro­
portion of the housing whs built after the 
1968 Fair Housing Act ahd not ~~bject to 
the segregated patterns' ~et in northeast­
ern and midwestern dfies before World' 
War II. (See box, p. 764.) I " ' ! 

But even Plirley, who's am'ong the 
most optimistic of the 'tesearcBers who 
follow these trends, ac~nowledged that 

, the changes were fat from dramatic. Hit is 
" a small rilovemeht that is 

Gary, rhd.; New York 

. ' City; and Newa'rk, N.J.) 


, , : il1 1990, Ifor exa~ple, the 

average black family live,d in a highly seg­

regated neighborhood (one in ~which at 


, least 80 per cent of the black households 
would have to move td predotninantly 
white neighborhoods to achieve! full inte­
gration). The biggest sustained drops 
over the two decades we're in Bdston and 

, I 
Los Angeles, but by 1990 both metropoli­
tan areas were still highly segreghted. 


Researchers have also~ found that black 
residential segregation IS fund~mentally 
different from that,of pther-ri,lcial and 
ethnic groups. Blacks are more concen­
trated and isolatedID ce:nter cities (many _:.> 

would have to go clear across the city to 
find a white family, for 'i~ample):, a condi­
tionthat Massey and Denton call "hyper-, 

I ! 
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, segreg~ti()n:;Neither Hispanics' nor and Asian-Americans h~d.llittlegood to 
, Asians Iive'in hypersegregatedneighbor- say about one ano~her or~bout whites, 

hoods, " ' ' mosLofthem-inciuding 7,1 per cent of 
At the. current rate of in'tegration, the the blacks-supported :'fullJintegration.'~ 

Census ~ureau's Harrison predieted, it : Farley studied the housil1gprCierences ' 
,couldtake.as long as 100 years for black'of,blacks and whites in the Detroit area-:- ' 

, I " 
, 'segregation to fall to the leveJ.of Hispanic, ' the'second-most-segregated metropolitan 

segregation. " '." " ' , ' area in the nation; with a lbng history of 
:, During the 1980s, the segregation rates bitter radaranlmoslty_in 1976 and 1992. 

. for, Hispanics and Asians increased be" ,In. both ~,:ars, thelvast mrjority oUhe 
. cause immigration 'was so: great and the" 
first stop for niost newcomers is a 'neigh­

" ,Qorhood settled by their compatriots, But 
as soon as Latinos or Asian-Americans 
assimilate and 'acquire some money, 
many move into majority-white neighbor", " 
hoods. That's not the casewith.African­

bl~cks opted for integra tied neighbor~' 
hoods, with a 50-50 btio their ideal. Most 
blacks ranked ail,all-black 1neighborhood 
:very low on'their preferend: list, and only 
25 per cent said that they w6uld be willing 
tOJ;Ilove into such alneighb9rhood. , 
,In the 15 yearsbetWeep the studies, 

Americans; 'w.hites became much more accepting,of 
, ',"LevelS ofSegregatiOil for the black' integration, but not 'to the~ point, appar- , 
nonpoor are'very close to thoseottheently, of a 50-50 m&,'ln 1992, 56'per cent 

, " 

,blackpoori""Harrison said, "In most, 
other -groups, there is il sharp difference' 
iJiSegregation,with the poor being much 
more segregated.", , ' , , 

" 'Even when blacks'move into the sub-' 
, urbs;most "fthem end up inpredomi~ 

nantly black enclaves. The c1ose.-in Wash~ 
, " ington subur~ of Prince 'G.eorge's County~, 

Md.; for example, became 51 per ceni 

said they woukJ:becomfort~l:lle living in a ' 
neig~borlffioG th~tlwas a t,hirdblac;k, up 

'from 43 per cent ,ml976, I,n 1992,53 per 
" cent 9f the white tespondents said' that 
'they would try to ITiove' out of amajority­
black neighborhood, dowrfrom 64per 
cent in 197~·.1 ",:i" 

So, if everybody is for integration, why 
doesn;t it happen?i Gover~mentofficials 

. black in 1990. But the distribution was far· ' an~d clvi~ rig~ts~(;tirists an~~er .in uniso~:. 
'fromeven. :,S,owieremained 94 per ce!1t.' DIsCnmm'.ltlOn m the housmg mdustry IS 
'white, ,for example, \vhile Hillcrest remarkably, teriacidus., '1. ' 
Heights was.88 percent black and Stiit-. "Markets, when'1eft alo~e, don't gener­

, land was'84,per ..cent black" ".ate 'mtegrated outeomes very often, even 
:, Perhaps suchstatisti~s sho~ that blacks " .when there' 'arep;eople qu~ there who 
: preteno live' in.segregated eommunities, would prefer them," John IYmger, a pro­
, sonie obsei'Vers'have suggested. After, all;', fessor of sociology !at Syratuse UI!iversity 
" there'sbeen'a rise ,in black nationalism" ' who conducted housing (Jiscrimination 
with th~ increasi,ng prominence of the studies for HUDirt.the latb 1980s, said.' 
Nation ofIslam. Black politicians cultivate Yinger and most of rl.is colleagues 
predominanttYblack cities and ccingres~ argue for a concerted p61icy to speed 

"si<,:mal districts. And' on many university, "racial integration. I :, I " , 
.' campuses,black students are demanding . "I would hate to see us'move toward a 

their own African~American dormitories. ' separate. but equal1soeiety) even if it were 
: There's even a' name for newmiddle~ pos?ible to havel that eHuality," said 

,class black'suburbs and neighborhoods: 'George C. Galster, a v:isiting se'nior 
:.:"zonesof emergence." The phrase wils . researeh as~ocia,te Jat t~e ~rban Institu~e 

, 'coined by Richard' P.Nathan, a longtime, ,who has written extenSively about deseg­
, ,urban'researcher who's now the provost, . regation. "I think' that's,la lousy public 

" "oilhe,Rockefeller College oiPupIic 
, , Affairs at the State University of New 

York (Albany): , 
':There'is something of a movement in' 

theAfdcan~Americim community away 
: : ,from' integrationist perspectives," said 

, David A. Bositis, a senior research associ: 
. : ate at the Joint Center for Political and 

: Economic Studies, a Washington,think 
, .tank that's devoted to African-American 

issues., 
If there is such move~ent, however, it, 

appa\ently hasn;t, touched most blacks. 
.,Polls consisten'tly show that the over-' 
whelming majority ,of blacks would prefer 

, , to live in an integrated neighborhood, A 
.recent survey for the National Confer­

, 'ence of Christians and Jews,Jor example" 
showed that althou~h bl,\cks, Hispanics 

policy goal.',' . I.':" 
' "You can't aqack urpanprobJems 

unless'you come to term~ with segrega­
tion and,the,forces that produce it,", 
Massey said in a recent iniervie~. "What­
ever you try todolin the tealm of educac 
,tion or job training or corlmmnity 'invest~ 
ment.is going to be ovbrwhelmed by 
thesedlsastfouslneighb6rhood condi-, 
tions, which, follqvi fairly axiomaticillly 

from segtegatiori.'1 , . i, ' ~~..;.., 
,Florence W. RQisman, a longtime civil 

'rights, activist who now ;teaches law ,it 
Georgetown Uni~ersity, had a direr p~e­
diction. "I thlnk "integra'Uon is an idea 
who~etim~-must be n6w," she said, 
"because if it iS1i't, wha;t happenedto 
what used to be !'I'ugoslavia is going to 
happen to LIS." ': ' I ' , 

I I ' 
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For the poor, on the other hand,a~tion projects, aut he's apparentlYirunning into 

. by ,the Clinton Admin'istration is slower, as.much resistanc~ from,th~ federal 
,If Cisnirb~ a~d Reno have their way, 'despite the resolve of top officials.' ,bun;aucracy as he is from -the local segre-' 

the federal government will aggressively .Last Septe.mber, Cisneros swooped ,.gationists.· I' ... 1 ' . 
· promote housing integration. That would down on the small all-white town of ,'Cisneros, for example, formed a feder- . 

reverse, decades of'praetiee be.caus·e, . V'idor, Texas, a iongtime Ku Klux Klan al~localtask force to.'comb up with a 
, 	 • ~ I. I 

·despite the fair-housing laws on the stronghold, and ,\vith federal marshals de~egregation plan: The plan used racial '. 
books, the federal government it~elf has took over the Vidor publie housing .proj- . data by ccnsus tracts\ each ~f which con--· . 
erected some· of the highest barriers to , ect and forcibly integrated it.·. . . ,tains about 4,0,lJ0 Reople'ITh~t might.... 	 housing desegregation for both the mid; In·the'interveningsix months, 12 black have'beena logieaiqesegregation unit in. 
.dle .c1ass and the'poor. ._.. families ha-.:e movedjnto the Vidor proj- Achtenberg:s hbmet0wn 'of San Francis­

"Sometimes HUD has been the .prob- ect; and so far, Achtenberg, explained- cO,where 'a censusttact coJers atypical 
.lem," Achtenberg said. "We an; not the superstitiously khocking on the wood of ': neighborhood, bu't "in most: East Texas' 
cause of all segregated housing patterns· her desk-:-:-aJlhas gOl1e well. "But'our towns, a census trad includes the whole 
in America today, but we have all too. workis not over by a long Shot," she said. . toWn and sometimes extdnds for 80 
often played some role even by virtue of . That'sfor sure, ,civH rights activists say. .square milesout·ibto th~ country," 
the w1iy we have allowed our programs to Vidor.is a tiny fragmentofa sprawling, Daniel explained. I'. :1.' ..' 
reinforce racially" restrictive neighbor. r4~yeai-old ..segregafion· case against As a result, thehpusing·proje.cts ap· 
hood patterns." . . " Hun in'EastTexas, and Texas is but one peiuedon paper, tob~a Iptiess segregat- . 

Nowhere is that truer than ·in the sub: '. small example of,.a nationwide problem ,ed than 'they really~re': ','$8 they~ could 
urbs, whichsincethe early 1~50s the Fed", . of segregated.HiJD~owned andsubsi- use that analysis tO basically say they'

I" .eral Housing Administration (FHA) has dizedhousingforthe poor.:·· don't,have to do much .molre," Daniel 
· helped to build and finance as white . In lQ80, Dallas lawyer Mike Daniel ~aid:"Decla:re i~ict9ry1J1at tHUD hous~ 
necklaces around increasingly black' sued HUD for.allowing segregation in mgm East Texas IS desegregated." ' 
cities.' ...'.. publiC housing pr()jects in 36 Texas coun-' '. So Danid complaibed and de\TIanded

In FHA-assisted projects; dev~lopers ties.'HUDalfd theJustice Department's that the.plan be based on . blocks, 
; are required to se.arch .out minodty buyc' Civil Division fought the. case. Daniel' statistiCa~ designationk that about the 

, ersbut rardy do.," . wOll;'butlittIe~was done. Now, more than size of: city blo<::ks. pepart~ 
. "HUD is, doing zip, nada, nothing,". a decade lat.er,Cisnerosis tryingto reme-ment lawyers said,faee,' . 

Roisman said.~'HUD's own studies show. dy the situ~ti6riand integratethe ho~sing that' they couldn~t and 'PH)­

that a lot of the.projects that are sup-, 

posedto have affinnative fair~housing . 

marketing plans don't havethem~and' .' 

even when they have them, they're not' 


, followed, anq the people w~o work there 

. doh't know about thein or laugh them 

'. 'off."'.; '. . . . .. .,.. . . ":. ' 


· . Acknowledging. that .~'the affirmative 

marketing requirements a:requite.'mini-: 

mal," Achtenberg said that HUD is '.'in: 


· ithe process of revising the entireaffirma~ 

tive marketing program,'" : ' . 


As long as many middle~class black " 

families can't get mortgages,however, no' . 

amount of marketing will help. That's 

where the new fair~lendjng agreem~nt; , 

should come into play. . .. 


"We're devoting a lot of resources to, 
· obtain voluntary compliance [by the' 

financial institutions]," said Paul F. Han~' 


cock,' the chief of the Civil Rigl1ts Divi­

sion's housing section at the Justice. 

Department. "But we're also telling ,the 

industry that for thosethatd()n't geUhe I· 


\ message and continue to discriminate, weI, 
will use the' full extent of ollr enforee­
ment powers/' . . ' 

•
.' Hancock's office has already beg'unto 


do so. In the past 18 months, it has taken 

'four banks to court and inseveial cases' 


· obtained settlements of about $1 million. 

',"Thestatistics on .fair lending are easy: 

to show," John p, Reiman, the director of' 


. 

. 
~ 

. the fair~housing proJcct of the Washing-' 
ton Lawy~rs Committec for Civil Rights ' 

and Urban Affairs, said. "Four cases in ' 

the last vear and a half-three of them il1 . 

the las~ half-year-and~efore that,zero~" " 


; , 

http:Vidor.is
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"od,," from oo,,'d, th' oofghbO'hood m'go" "hooli '0 th«',y. T"" h.,: 

or even outside the city. . shown that the black elementary school 


"I 'think .it's yet to be seen what the students who, travel out to the suburbs 

Clinton Administration will do," William, haven't done much beti~r than children 

L. Taylor, a Washington-based civil rights w-ho remain in the city. But by' 10th grade, 
lav/yer, said. 	','I think it is reasonable to ,the achievein,ent of the city students 
expect that this hattering that w~~t on begins to decline while that of the subur­
during the Reagan and Bush Ad~lmstra-' ban students begins to improve. 
tions will cease, hut absent any kmd,of af- .St. Louis Mayor Freeman R. Bosley 
firmative policy, I think the trend toward Jr., who is black, has expressed his mis-, 
resegregation is likely to contin.ue." givings about this pla'n in particular and' 

BeCause the school systems m many of ,busing in general. ' ' 
the large old northern eities are predomi- ,"Even though 1 a'ppredate white kids 
nantly black, th'e only ,:"ay meantng~ul and black k,ids going to school together, it 
desegregati(lIl cail occur IS to transfer CIty has not been good for the neighbor-
students to suburhan schools and vice hoods," he told editorial writers at the St,' 
versa. Naturally, there is a lot of contra- Louis Post-Dispatch las( fall. "If you don't 
versy and considcrable disagreement have good neighbOrhood schools; people 
about the value of such transfers. ,won't live there: If you live there and 

Orfield and others point to,studies that send your kids to school somewhere else, 
,show that poor hlack students do much there's no sense of commitment." , 
better in while suburban schools: James Bosley also complained about'thc $25 

. E. Rosenhaum, a professor of education million that the city must spend to'bus its 
and social polit,'y at Northwestern Univer­
sity,.studic~ children inv~lved in the 
Chicago ,program that Irvll1 .r!Jns, for 
example. Thiltprogram began m 1976 as 
the result 0.1' a court case, Hills v. 
Gautreaux. ')n 1989, Rosenbaum com­
pared the records of childi"~nwho had 
moved 'out to the suburbs WIth those of 
similar children who had remained in the 
city, The differenecs were stri~ing.· " 

Where 20 per cent of the CIty students 
tiad.dropped out, only 5 p<?r ?ent of the 

'suburban students had. A Similar pattern 
prevailed for college attendance. Among 
those who moved to the suburbs, 54 per 
cent attcndcd collCge-and 27 per cent 
of ' them a four-ycar college. The compa­
rable figures for those who remained in 
the city was 21 pcr cent and 4 per cent. 

,Of thosc\v!i() did~'t gq to college, 75 per 
cent oUhe suburban students had a full- , 

,time job, conlparcd with only 41 per cent 
of the city students. ' ' 

, But Rosenhaum acknowledged that 
the ·dramatic results didn't happen over­
night. "We found that suburban movers 
initially had difficult ies adapting to the 

Paul F. Hancock,. who heads the Civil Rights Division's housing sedion Justice 

In the past 18 months, his oHke has sued four lenders and obtained big seHleinents. 


0',', ho~ao relalfo", 11m 1970 "Itlremains the Pennsylvania Human Rela­
tiOIis Commission's position that physical 
desegregation of school~ is reqtired," 
'said Michael Hardiman,' ~he lawy~r who 
argued that side of the,' case. 'tBut it 
doesn't stop there." ",,; , 

"Our view is that you could sto'p look­
ing at the issue of mandatory busing and 

'" physical integration and-st'artfocu'sing on 
educational quality issuJs'," responded 
'Michael Churchill, a lawydr for the Public 
Interest Law Center of: Philactelphia, 
which intervened in 'the case. "Desegre­
gation is not disappearing las an issue, but 
it's not going to be the preeminertt issue. 
Quality is going to be,:" '-I ' 

The prospects don't 'look good for 
achievin'g integration thr6ugh ne~ plans 
to bus city students to th,b suburbs. The 

' Minnesota State Board of Education has 
Hrecommended doingjust that. Mirmesota 
has long been knPwn as the state that can 

." l ~'-' I ' 

.1 ',j . 

peacefully accomplish the kind! of diffi­

cult social experimentsthat'wO:uld pro­

voke riots in other states. Bufwhen the 


, 	 I' 
, hoard's plan was announced, there was 

an explosion of protest. l'Wetoqk phone 
calls for two solid days ftom the: commu­
nity," said Barbara Still~eH, an employee 
who worked on the pl~n, "It was quite 
challenging to sit and I:isten politely to 
some of the comments~e got.", ! ' c-~~. 
. A color-blind society~s still a yery long 

way off. The Clinton Admillistnition 
seems willing to addrbs ,tlieIissue of 
housing integration, buttt has done little, 
if anything, to eliiTIiiiatJ school: segrega- _"'" 
tion-the condition that started the civil -,

! Ih 

rights movement 40 yea~s ago.! • 

'­• 


higher expeci ations in the suburban 
schools, and their grades suffered In their 
first years therc.:' he wrote in an article in 
the June 199] issue of the No/til ,Carolina 
Law ReFit'll'. 

The ~al1lc is t ruc for a massive city-sub­
urban magnct program in St. Louis and 
its suburh~, "I think it's accomplishing a 
lot" s,Hd Susan Uchitelle, the executive 
di;ector of the Voluntarylnterdistrict 
Coordinat ing. Council, which runs the 
decade~old program, "But it's going to 
'take morc than 10 ycars" for the impact 
to show up ill test scores, " , 

Undcr thc program, 14,000 young St. 
LOuis rcsidents take buses out to subur­
ban schnob while I.l00 suburban young­
sters tr;lvd in the 9PposilC direction, to 

children out to the suburbs, He said he'd' 
rather use the nlOney to improve the 
city's schools~ 

Bosley's concerns seem to jibe with 'the 
Clinton Administration's policy qf putting 
'a high priority on improving schools and 
,saying nothing about integrating them. 
But the debate continues as to whether 
that policy'Cim be impiemcnted. Appar- ' 
ently'separate but equal was not really 

. decided once and for all in 1954. 
; A state court judge in Pennsylvania 
recently ordered Philadelphia's schools 
to both desegregate and improve the 
education achievement of poor students. 
The ruliilg is the latest development in a 
case that was brought under Pennsylva-

I I 
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du~ed a HlJD intellectual who iilso said gation of education was what much' of the Detroit schools thaJ inc!udL busing to 
•it," Daniel said. "I just don't see how any-' civil rights movement was about in the the suburbs. AfterwJrd, northern whites 
body who [knows·about census d~ta] 1960tfand 19705: The civil rights activists found thatthey coul~ hide ftom desegre~ 
could possibly fall for that crap." won, state-enforced segregation require- gation, ani:! their flight to 'the suburbs 
. The complaint eventually reached ments ended and considerable integra-' picked up speed, ., I 
Achtenberg on a Thursday, On Friday, tion took place, (See chart, p. 765.) . . . Black families ar~ moving to the sub­

; she:ordered that the plans be reworked, But that was.mostly 'in the:Sout.h" urbs; too, but for Black children, 'that .,. .But. that wasn't. the end 'of the fight, where housing generally was less segre- .'doesn't necessariljj mean.1going to an 
Daniel said. "On Monday, the task force . gated than in the North, and where many.: integrated scfioof,lOrfield found, for 
met to discuss .whether or ilotto inake any school districts covered whole. counties, example, that of 1-.3 millio'n black stu~ 
changes," he said. "It just goes on and so that a district's school desegregation' dents in the suburb:s of th~ nation's 33 
6n." plan included white suburban students.: -largest metropolitanareasJ three-fifths 
.. , Meanwhile, the Administration's fiscal The issue is much trickier in the North, went to predominantly blac~schools. 

"~19956udget requests several small pots wher~ schools have remained much more Since the 19705, rteitherCongress nor 
of money to encourage . five Presidents havd done rhuch tointe- . 
integration in' assisted grate' the nation's pJblic sehools. In 1972, 
housing. One proposal '. Congress enacted the Emergency School 
seeks $149 million to Assistance Aet, whiCh plim~ed billions of 
establish programs, such .dollars into schoolsiunderg6ing desegre­

· 'as the one. in Chicago, to gation. But in 1981, atPrbident Rea~ ~, . 
· , helpfarriilies who 'live in . gan's request,Co~gress a1bolistied the 

subsidized housing in program. Mepnwhile"Congress has rou­
.innercides look for tinely attached an ariti~fmsirigrider to the 

· apartm~nts in the sub- Education DepartrlJent's ahnual appro­
urbs. An'other would priation,prohibiting the use' of any feder­

· allocate $24 .million to al education funds for busihg to achieve 

'demonstrate, o'ne-stopintegrationand making it difficult for the 


::' shopping for subsidized department to cut off dssist~mce to 
housing ,in an entire school~ that don:td¢segreg~te. .' '. 

. mett;opolitan' a!,ea, merg- Nonetheless, .the desegregation that 
. lng what,are nowsepa- was achieved in th~ late 19,60s persisted 

rate, segregated housing for nearly two decades, prirlIaiily because 
prdgrams' for cities and th~ courts retainfd con~rol over the 

· their suburbs. school districts they: had orqered desegre-. 
. . TheBuffalo (N.y.) gated. In the mid-198Qs, however, 

metropolitan 'area, for William Bradfordl Reyno,lds, then :the 
exarhple,has two hous- assistant attorney general ~or Civil rights, 

. ',", · ing vpucherprognims- intervened in sever~l cases lin an effort to . 
,. one foUhe city and one remove the school systems from court 
, for 'all its suburbs. The supervision. Orfiel~ and of hers 'attr,ibute 

one. fcir the suburbs has a the resegregation fhat began during the 

residency requirement Bush Adminiscrationl. partly to 

that makes it just about Reynolds's move. I . '1 :. ': 


· impossitil'e for blaeks What's more, m~ny civil rights activists 

from the city to get ,a no longer look to Ithe federal eourts for 


· . subsidized' apartment in .help in achieving school.i~tegration. "We 
the predominantly white -5 are not bringing aryy new. school desegre- . 
·suburbs. Achtenberg :;: gation cases," salid David S,TateI, a, 

.. acknowledged the piob-William LTaylor, aWashington civ.il rights lawyer' . . Wasliington-basetl civil fights lawyer. 
lem and said that she is lilt's yet to be seen what the (linton Administration will do." "We are spendi~g a lotj'of time with 
trying to fix it. ' school districts tliat are trying to keep 
. "They've taken some fine first steps," segregated. In a .recent 'study for the [old] desegregatiory plans gbing."· • . 

said: Thoinas J. Henderson, the deputy National School Boards Association, for So far, the Clinton Administration has 
director of the LaWyers' Committee' for: . 'example, Harvard's Orfield found that. been all but mum 6n the sJbjed of descg- .. 
Civil Rights Under Law. "But we ljil.ve 50.1 per cent of black students inthe regating the nation's public schools, 
yet to. see whether the folks over there Northeast attended schools tnat were 90-· although it has. aptivelY promoted the 
are up to' the task of really coming to 100 per cent minority during the 1991-9,2 desegregation of 'institutions of higher 
grips with the terrible legacy of institu- school year; the comparable proportion learning through Ilawsuit$ .and minority 
tionalized segregation' that has been built . in the South was 26,6 per cent. For more scholarships. As f<;>r elem~ntaryand sec­
into our housing system." than a decade,lllinois, Michig<:ln, New ondarv schools, however, aboutall it..i:las." 

Jersey and New York have topped the list done is to propos~,in its fiscal 1995 bud­
• • . '. J 

. of states with the most segregated school get, Increasmg ~sslstance to magnet
SEPARATE AND UNEQUAL systems. . . '. schools from $108 millioln to· $120 mil-

Until housing integration is achieved, The Supreme Court, which facilitated lion. A less.:gJ~t~oversiaJ .alternative to' 
real school desegregation is unlikely. And southern desegregation, complicated mandatory busmg to achIeve somej{ll:c­
'so far, the Clinton Administration's edu­ northern integration efforts with its 1974 gratjon, magnet, schools+often in poor 
cation policies don't change the equation. ruling in Milliken v. Bradley: Its decision city neighbor~oods-rec~ive extra funds 

An en'd to the institutionalized segre- overturned a' desegregation plan for the. to provide specitl progr:ams to attract 
. .[ 
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HEADLINE: State Leads Anti-Immigration Wave 
Political Rhetoric Adds to Economic, Social Fears. 

BYLINE: Suzanne Espinosa 'Solis, Chronicle Staff Writer 

BODY: 
When Rudi DiPrima went to the Department of Motor Vehicles .to applYj for a 

new driver's license, the first tl)ing the clerk wanted :from him wa~ proof that 
h~ had a legal right to be in the United States. I .• 

DiPrima happened to have his birth certificate, but as a blond 9an ~rancisco 
native, he couldn't believe that the state was asking to see it. He waited at 
the desk while three clerks checked and rechecked h.iS documents. Arid bYi,' the time 
they sent him on to the next cl;erk, he was steamed. " 

. 	 . 

"Pretty soon they'll start,tattooing numbers on us at birth," he muttered. 

The DMV document check was a brief bureaucratic aggravation for DiPJima, but 
it was some.thing more, too: one of the most'visible signs of,a cultura] and 

I t

political backlash against immigrants that is unprecedented in modern California 
history. 

, ,IIn the' past year, long-simmering frustration with immigration --I il'~eg,?l and 
legal -- has boiled over in the state. Where before immigration had caused 
modest concerns, suddenly a broad political opposition has risen again~tit~ 

Some, wearied by recession, .argue that the immigrants take away jObJ and' 
impose a burden on welfare, schools and other government programs~ Som~ 
environmentalists argue that California lacks the water and other natural 
resources to support the rapid growth caused by immigration. Other Ipeodle worry 
that with so many new'residents coming from so many foreign cultures, the 
familiar American cu~ ture will be, diluted or lost. '. I i 

"Unfortunately, it's become an ideological thing,", says bus~nessman Mike 
Scott, a member of the Orange County-based Citizens for ResponsiblS 
Immigration. "It's a heart-gripping problem because you're dealing with human 
beings, but it can't go on. I'm afraid it's reached a flash point." 

Already, the impact is apparent. 

Illegal immigrants devastated by January's Northridge earthqUak~ hav1e been 
denied earthquake-repair aid, although many have lived and paid taxes in the 
state for years. Children have beeri turned out of Caiifornia sdhoo]s a]ong the 

'. I

border with Mexico. Activists are gathering signatures for the' 'Save Our .. 
State" initiative that would deny illegal immigrants access to pul:hic schools, 

. hospitals and other social services. 
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~Critics ef the mevement say the reactien is tee streng and spreads jee far. 
The sting ef the backlash is being felt net just by~illegal immigrants, they 
say', but by these who., are here legally .. 

The 'descendants ef Mexicans, Chinese and Japanese who came to. cJlifernia 
generatiens age say they hear siurs and insul·ts en the street. Sem~ haJe been 
threatened. A few have been beaten. I 

"We are at a peint where civil ri~hts, particularly ef immigrants, are in 
danger, " warned Cruz Reynese, a fermer Califernia Supreme Ceurt jJstice who. is 
new vice chairman ef the U. S. Cemmissien en Civil Rights. I ' ~. 

As it has been with many secial mevement~, Califernia seems to. be at the 
frent ef a natienal anti-immigrant wave that is expected to. crest ~s t~is year's 
electiens appreach. I 

Pelarized and angry, thenatien has ceme to. a cressreads:. Will we remain a 
haven fer the peer ef the world,' as the Statue ef Liberty.premises, er will we 
clese the deer? 

Either way, there will be a price to. pay. 

A HISTORY OF HOSTILITY 

The United States has been at this cressreads befere. Almes~ every decade in 
the natien's histery, a new exedus ef immigrants has arrived, and ~lme~t every 
decade there has been a hestile reactien. I I 

I~ the l840s, Reman Cathelic immigrantsfrem Ireland and GermanYr we~e the 
targets ef Pretestants who. had settled in theceuhtry generatiens earliJer. 
Later in the century, Italians and Jews were greeted· with anger. Frfem the time 

. I
ef the Geld Rush threugh the end ef WerldWar II, Chinese and Japanese 
immigrants endured prejudice that was semetimes legally sanctiened. 

Teday, the number ef peepIe en the meve.is staggering. A United Nat.iJens 
'repert . issued last year estimated that at least 100 millien peeple, er labeut 2 
percent ef the werld's pepulatien, are internatienal migrants. As the gap has 
widened between rich natiens and peer, migratery pressures have increased, the 
repert feund.· Il 

And altheugh seme natiens have tried to.· crack dewn, the repert cenc]uded that 
"where legal channels are clesed, migrants will enter by whatever mearls are 
available. ' , I 

Between 1982 and 1992, 9.5 millienfereigners ebtained legal permissien to. 
call the United States heme, accerding to. the Immigratien and Natu:Jaliiatien 

~~~!~eisA~na~~~;!~~~lg~~;S~illion reside here illegally, but expelts Idmit that 

These arriving in the United States these days find their new neighbers effer 
a ceel welceme, er no. welceme at all. I . 

A Time magazine/CNN pell late last year feund that 85 percent ef the public 
wanted teugher federal laws en illegal immigrants. Sixty percent w~nted reduced 
legal immigratien. Acress the state, pells have found that three ef feJr 



PAGE 228 
The San Francisco Chronicle, MARCH 29, ,1994 

Californians favor stationirigNation~1 Guard troops along the U.S. xico 
border. 

Said Annelise Anderson, a senior research fellow at Stanford rsity'~ 
Hoover Institution: "We do have relatively more immigrants that a~e 
foreign-born than in the 1950s, and people are aware of it because it is Asian 
and Hispanic, rather than European. ' , 

"Of course, people have ~lways objected to immigrants, " she S~id. "But 
. . . , I 

earlier groups have now been absorbed and now are viewed a~ part d~ th~ 
population that isn't foreign-born and doesn't strike us as diff~~ent.' , 

ECONOMIC AND POLITICAL PRESSURES 

No single factor ~xplairis the profound,change in public opinion. tnste~d, 
many experts trace it primarily to economic worries, aggravated by news events 

and political rhetoric. 


In November, economist Donald L. Huddle of Rice Universit~ as~eLlted that 
legal and illegal immigr~nts take thousands of jobs away from U.S. citizens. In 
1992, he concluded, 7.2 million legal and illegal immigrants residing in 
California cost $ 18 billion more for public services than they pa~d in taxes. 

, But in a report released last month, Jeffrey Passel of the urbaJ Institut~ in 
Washington charged that Huddle's research was flawed. Passel repor~ed that 
immigrants in Califo~nia actually generate net government revenue cif more thah $ 

12 billion. , I . 

Compounding the disagreement, the Alexis de Tocqueville Institute in Virgirti~ 
reported last week that immigration does not lead to higher un,e,mPI,.o"IIYment rates 
and may even reduce joblessness. 

Many ~conomists admit that, in fact, nobody knows exactly what effeCt the 

immigrants ,have had -- for better dr for worse~ 


The truth may well be in the middle. But in the debate over immigration, 

little middle grdund exists. I 


Last year, in a time of deep anxiety over the state's economy, Governor 

Wilson took the offensive: He suggested that illegal immigrants cb~t the state 

close to $ 3 billion in public'education, health, social and law eriforcement 

services., " I 

Although the statistics were widely disputed, they struck a choLd with the 

public. Polls showed a dramatic improvement in Wilson's popularity, and the 

governor has continued to stress the immigration issue. 


Meanwhile, among some grass- roots activists who are pressing for 

immigration restrictionS, another concern ~ay be as im~ortant as t~e ~bonomy, 

but it is far more politically sensitive: the rise of a multicultu~al Sdci~ty~ 


, , ' 

The melting pot is not only full, but overflowing, they say, and th~ dominant 
c~l~ure cannot assimilate so many people fr6m so many different cOltur~s ~b 
quickly. 
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~ "1 
Young, 

th
a 

ink every nation is entitled to defend its own 'culture," 
coordinator of the Cupertino-based South Bay Citizens for 

says Lynn 
Immigration 

Reform. "It seems weird to me that some countries come under attack for that. 
If you say you'd like to maintain Tibetan culture, everybody says that's 
wonderful. ' , 

DMV LAW AN INDICATOR 

The passage of last year's DMV bill in California was the sum of these 

strains of public opinion. I 


On March 1, the day the new law took effect, the San Francisco DMV office 
resembled an immigration checkpoint at an international airport. A crowd 
gathered in front of a desk at the .entryway, and anxious applicants slapped down 
passports and birth certificates and flashed green cards and other immigration 
documents. ' . ' I 

In the first 90 minutes, 17 people were turned away because they! were unable 
to prove legal residency. 

Most said they were U. S . .;.born citizens or legal residents who s'.i!mply did not' 
bring their birth certificates or immigration documentation with t~em. Two -- a 
domestic worker- from El Salvador and a tortilla factory worker frorrl Mexico -'-­
conceded they were undocumented. . . ' I 

"I came here to work, not for anything else," said the Mexican worker, 

identifying himself only as Jose. He said that an hour's wage in t~e United 

States is equivalent to a day's pay in Mexico and that his work herle helps to 

support his family back home.' I 


A French biology student at the University of C~lifornia at San Frahcisco 

also was turned away. She panicked when a state employee told her that her 

French passport was not acceptable and that she could not get her driver's 

license. I 


I"I do not know what I wili do,' 'she said, tears brimming in her eyes. 

Even as California awaited the implementation of the DMV law, tJe f~deral , 
government and other states also were intervening against illegal ~mmigration. 

Florida Governor Lawton Chiles, who contends that illegal,immigr;ation is 

costing his state millions of dollars, has threatened to lead a lawsuit on 

behalf of his state, California and several others against the fedei~l 

government for funds to pay the bills. In Congress, at least 150 p:iJeces of 

legislation are pending to pUnish illegal immigration'or reduce legal 

immigration. 


The federal government already 'has erected a border blockade in Texas to make 
.passage to El Paso from the adjoining Mexican city of Juarez more difficult. ,And 
along the California-Mexico border, some stretches have come to reSemble a 
military zone. 

FEAR AND HUMILIATION 
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.No one can say yet whether the crackdown has had an effect on the numbers of 
new illegal immigrants. But among immigrants already living in the'lunited 
States, the new laws and angry rhetoric have left a profound impression. 

While some struggle to mount a political counterattack, immigradts inside the 
taquerias, Laundromats and neighborhood~enters of San Francisco's Mission 
District talk about their immense fear and humiliation. 

Sylvia, an undocumented secretary at a ,local community center, ~s the mother 
of two boys, ages 5 and 6., I . 

"I stopped sending my sons to school," she said. "I did not understand 
what everybody was talking about, but I kept hearing that the schodls were going 
to be raided by the migra. I 

, "My friends call me at home, and th~y cry. They will be watching the 
television and hearing all these things about immigrants and how they are being 
blamed for all these problems here. And they know it's not true." 

What worries many immigrant-rights groups is that the same su~p~cion easily 
'extends to anyone who looks, "different." . I 

Doreena Wong, a hate-violence researcher for the Asian Law Ca~cus; f~ars t6at 
the climate can lead to attacks against any person of color who is believed to 
be an immigrant. 

"I think the more 'foreign-looking' you appear, the more you're a~sociated 

with immigrants, and assumptio~s are made that all immigrants are here 

illegally, " Wong said. "As far as a lot of people are concerned, 
we're ail the 
same -- we don't belong here. That's what we're worried about." 

PRE~ELECTION DEBATE 

These are not new issues in the American ,story. In a nation both populated by 
immigrants and deeply suspicious of them, th~ issues are never far Ifrom the 
surface. But many observers believe that the debate -- and' the suspicions and 
the fears -- will become more intense as Election Day approaches this fall. ' 

In California, immigrant grou~s have begun to stage small proteJts against 

the backlash. At the same time, anti-immigrant groups in the state are ' 

collecting signatures for a pallot initiative. And politicians are appealing for 
votes with high-intensity rhetoric. 

, "It is difficult to introduce any ,balance into the debate," said Stan Mark, 
an attorney with ,the, Asian American L~gal Defense Fund in New York.1 "It is 'an 
election year, and many politicians see this as an issue that can be effectively 
exploited. ' , 

ABOUT THE SERIES 

" Divided We Stand" is a yearlong project examining critical issues 
surrounding immigration in the'United States. This four-part seri~~~ "'The 
Immigration Backlash, " is based on nearly 150 interviews conducted by 
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C~rbnic1e reporters throughout the United States and in Europe. 

Today: A year after concerns over illegal immigration' exploded across the 
front page, California is leading the nation in a crackdown on unddcumented 
immigrants. 

* Tomorrow: At the grassroots level, anti-immigrant activists fear economic 
problems and the rise ofa multicultural society. 

* Thursday: In Washington, D.C., the anti-immigrant backlash is e~pected to 
have an effect on every major social policy debate of the year. 

* Friday: New pro-immigrant alliances are emerging from New York to 
California, trying to fend off'growing resentment. I 

GRAPHIC: PHOTO' (7),(1)'Men on Tijuqna side of the border looked thI:j0ugh the 
fence to Friendship Park in San Ysidro as one man (top right) slip~ed throuch, 
(2) Two members of a Marin County group protested street hiring , ~HOTOS BY 
VINCE MAGGIORA, THE CHRONICLE, (3) A sign warns against trying to ~lee, against 
traffic near San Ysidro, (4) A pile of forged documents collected by Medi-Ca1 
investigator Mark Miranda sinc~July 1993, (5) San 'francisco DMV enip10yees Edwin 
Moses and Barbara Christin (at Left) .waited to see proof of residerlce from 
driver's license app1icants,(6) Two Border Patrol agents used a trJck~mount 

LANGUAGE: ENGLISH 
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_' Affirmative Action 

Justice Submits Brief To Ninth Circuit . 

') Supporting-Injunction That Blocks Prop 209 


"- Weighing in for the first time in the court battle 
over California's Proposition 209. the U.S. Depart­
ment of Justice Jan. 29 urged the U.S. Court of. 
Appeals for the Ninth Circuit to uphold a lower 
court order that temporarily blocks the state from 
implementing the measure. 

hi an amicus brief. DOJ asserted that the pre­
liminary injunction, which prohibits state and lo­
cal officials from implementing Proposition 209 
by eliminating affirmative action programs, will 
"preserve the status quo pending consideration 
of plaintiffs' claims on the merits" (Coalition for 
Economic Equity v. Wilson, CA 9, N os. 97~15030 and 
97-15031,1/29/97). ­

The district court order does not mandate use 
of affirmative action and expressly allows offi- . 
cia Is to repeal particular affirmative action pro­
grams "so long as they are doing so voluntarily 
and pursuant to authority that exists Indepen­
dently of Proposition 209," DOJ noted. 

It added that Californians Against Discrimina­
tion and Preferences Inc. (CADP), which has asked, 
the Ninth Circuit to stay the lower court's order, 
"has not established any significant injury to its 
interests that warrants disrupting the status quo 
and overturning the district court's narrow pro­
hibitory order," DOJ argued.· . . 

CADP has intervened as a defendant in the suit, 
which was originally filed by a coalition of civil 
rights organizations that oppose Proposition 209. 

Court Found Probable 14th Amendment Bar 
Proposition 209, also called the California Civil 

Rights Initiative, was approved in a statewide 
voter referendum on Nov. 5, 1996. It amends the 
state constitution to prohibit state and local affir­
mative action programs based o~ race or gender
in public employment, contractmg, and educa­
tion. . 

After a coalition of civil rights groups filed suit 
challenging the measure under the 14th Amend­
ment, the U.S. District Court for the Northern ~)i~­
trict of California on Dec. 23 granted a prehml- . 
nary injunction blocking implementation of the 
initiative. Judge Thelton Henderson found t~at 
the injunction was necessary to protect the plam­
tiffs from irreparable injury and found that they
showed a "strong probability" that they could 
prove that CCRI violates the 14th Amendment's 
equal protection clause. . 

On Dec. 20, White House press secretary Mike 
McCurry announced that the Department of Jus­
tice would participate in the case .in support .of 
the phiintiffs. It is still unclear whether DOJ wlll 
seek to intervene as a plaintiff or merely act as an 
amicus when the district court considers the mer-. 
its of the case. The department "will monitor the 
progress of the litigation to determine what fur­
ther action to take," according to DOJ spokesman 
Myron Marlin. 

. Edward Chen, an attorney with the American 
Civil Liberties Union of Northern California, one 
of the plaintiffs in the suit, said he is "very 
pleased" that DOJ has supported their posi~i0r:t.
His "main concern" is that DOJ express l~ Vlews . - .~. 

{NO. ~1) 

to the court; whether DOJ participates ~s an am~ 
icus or an intervenor is of secondary importance, 
he said. I 

'Burdens' Placed On Minorities, Women 
In its brief, DOJ argued that under theiSupreme 

Court's decisions in Hunter v. Erickson; 393 U.S. 
. 385 (l969), and Washington v. Seattle Serhoo1 Dis­

trict No.1, 458 U.S. 457 (1982),a state! may, not 
place unusual burdens on the ability of racial or 
gender groups to' enact legislation specifically 
designed to overcome prejudice. I 

"Proposition 209, like the ballot initiative invali­
dated in Seattle, singles out measures de'signed to 
overcome prejudice for unique and bu~densome 
treatment. Women and minorities seeking nar­
rowly tailored affirmative action programs to re­
spond to discrimination in California must now 
obtain a state constitutional amendm~nt first, 
while those seeking preferential treatment on 
any number of other bases may do so th:rough or­
dinary state and local political processes. This 
disparate allocation ofburdens violates the equal 
protection principles set forth in Hunte'r and Se­
attle," DOJ argued. . . . . I 

DOJ Position 'Deeply Regrettable'. , 
Calling DOJ's decision to file the amicus brief 

"deeply regrettable," California Gov. Pete Wilson 
(R) said that the Clinton administration! "now has. 
the dubious distinction of being the fi~st admin­
istration since the enactment of the Civil Rights 
Act of 1964-to contend that a law prohibiting all . 
race- and gender-based discrimination is itself 
unconstitutional." I 

"In Ught of the federal government's leading 
role in the 1960s and 1970s in enacting and pro­

. tecting the civil rights of all Americans regard­
less of race and gender,it is an historical setback 
for the Clinton administration to contend that a 
law can be unconstitutional even if, as. stated in 
[its] brief, 'the state formally treats Imen and 
women and members of all racial groups identi­
cally,' It the governor said. i . 

Ward Connerly, who headed the CCRI tampaign
and has formed the American Civil Rights Insti­
tute to fight affirmative action nationv.jide, said: 
"It is unfortunate that [President Clinton] has 
aligned himself with those who support prefer­

. ences. Instead of trying to mend affirmative ac­
tion, he is defending it." . 

The Clinton administration has been iwrong on· 
every affirmative action case in the llast three' 
years, including the Adarand, Hopwood, and Pis­

··cataway cases, and Is "badly out-of-step ... with 
the American people on the issue of ra'cial prel:' 
erence," Connerly charged. I 

At a Jan. 30 press briefing, Deputy Attorney 
General Jamie S. Gorelick explained tQat DOJ is 
not taking issue "with the principle that there 
should be no discrimination in the workplace or 
in our sch.ools or elsewhere in our public lives." 
... Instead, DOJfinds unconstitutional tpe state's 
imposing "a special burden on minorities and 
women" that prevents them from going directly to 
government institutions responsible for assuring 
that the government deals with people in a race-
neutral manner, Go~elick said. I 

Proposition 209 "basically says that the politi­
cal process at the local level that ordinarily oper­
ates is not operative for those groups,l and that 
their only remedy is to set aside a statewide ref­
erendum," G.orelick said. 
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Federal Employees 

Sen. McCain Introduces Bill To Prevent 
More Federal Government Shutdowns 

A bill to prevent another federal government 
shutdown in the event of stalled budget negotia­
tions on Capitol Hill was introduced in the Senate 
Jan. 29 by Sen. John McCain (R-Ariz). 

Co-sponsors of the bill (S. 228) include Sens. Ted 
Stevens (R-Alaska), Kay Bailey Hutchison (R­
Texas), Spencer Abraham (R-Mich), and John Ash­
croft (R-Mo). 

The bill is designed to prevent "a repetition of 
the trauma and drama that this country went 
through when we shut down the government for 
27 days"last winter, McCain said at a Capitol Hill 
press briefing. The combined cost of that shut­
down was estimated at $1.5 billion, he added. 

The Government Shutdown Prevention Act would 
create a statutory continuing resolution that would 
be triggered only ifthe appropriations acts do not 
become law or if there is no governing continuing 
resolution in place, McCain said. 

In the event of another budget impasse, the 
"safety net" legislation would keep the federal 
government operating by setting spending at the 
lowest of the following levels: 

• the previous year's appropriated levels; 
• the House-passed appropriations bill; 
• the Senate-passed appropriations bill; 
• the preSident's budget request; or 
• any levels established by an indepepdent

continuing resolution passed by the Congress sub­
sequent to passage of the act. 

Costs Of Shutdown .Recalled 
Although legislation ofthis type has been intro­

duced unsuccessfully in the past, McCain said the 
experience of the last shutdown was "compelling 
enough" to allow passage this year. He added that 
"weare quite often reminded" of the stnte of con­
stituents, palticularly federal employees, during 
that last shutdown. 

"For the first time in 76 years, the Grand Can­
yon was shut down, and the 40,000 federal employ­
ees in my state were put out of work," McCain re­
called. Local communities near national parks 
lost an estimated $14.2 million a day in revenues 
from tourism. In addition, "10,000 new Medicare 
applications, 212,000 Social Security card re­
quests, 360,000 individu.al office visitS, and 800,000 
toll-free calls for information and assistance were 
turned ..way each day," he said. 

The shutdown also created delays in services to 
"some of the more vulnerable in our society" in­
cluding 13 million recipients of Aid to Families 
with Dependent Children, ~73,OOO foster care chil­
dren, more than 100,000 children receiving adop­

. tion assistance services, and more than 100,000 
Head Start children, McCain said. 

Rep. George Gekas (R-Pa), who has supported 
attempts to pass such legislation since 1989, said 
that support from members of the Senate gives 
the bill an "excellent springboard" for passage. 
The involvement of Stevens, in' particular, he 
said. would help to overcome ~oncerns that t!te 

(OLR) 1·31-97 

~ill would ':wrest aWB;y" from House appropria-. 
110ns committees' their power to negotiate and 
form budget provisions each year. Stevens is chair- . ' , 
man ofth.e Senate Appropriations Committee. 
~ccor~mg to Mc,?ain, the legislation most likely 

~lll b~ mcluded m a supplemental appropria­
tions bill that will be the first "must-pass" bill to 
go th.rough the Senate and the House this year. A 
hearmg on the supplemental bill likely will be 
held within the next two weeks, Hutchison said .. 
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St~dyFinds Rental Homing·Bi~· 

FallIng hut Still Frequent in Area 
By Caroline E. Mayer specials-such as a month's free 
.~"'Scd.riter ren~..,..:..or told about more apartments 

A new study shoWs blacks and His-, . that ,~ available to rent: " , 
panics face di.scriminatioo more than two 
out of five times when they try to rent 
an "'''''~t in the W.."I.;"',..".. area....-y...... .." ....'6....... 


The greatest discrimination was· 
. found in the suburbs, where bias was 
reported nearly twice as often as in the 
District, acoording to a special audit to 
be released, today by the Fair Housing 
Council· of Greater:Washington, ,a pri-.,_.,~ ."'!I.e ~~g~, f.?udrank~·". 
vate, nonprofit housing advocacy group. ;'-:-;'I>:j.~~ ~'a~ge 4~ pe~t ~te of, . 

'While African Americans and Hispan­
ks encountered discrimination 28 per­
cent of the time in the District. they ex. 
perienCed 't' 49 t (the tal
, ' ,. u:e m_~'!':!:_~_..l ":47 
IJl<jU1lles ., Y .J~ I1lnJ,Q/,.fJdIN an 

, percent of the time in Virginia; the audit 
showed. 

However, the study showed that in 
the District. Hispanics faced more dis­
crimination than their" black or white 
neighbors. One in three inquiries from 
Hispanic renters met some form of dis­
crimination. while blacks were treated 
less favorably than,whites in one of ev­
erv four visits.' 

-The study was baSed on 163 con­
trolled tests in which a minority appli­
cant visited randomly selected rental 
properties. Within a couple ofbours of 
the minority's visit, a white applicant, ' 
with oomparable or sometimes even in­
ferior financial credentials, inquired 
about apartments at the same site. In· 
42 percent of the visits, the whites ' 

\ were quoted lower rents, offered better 

Despite the findings, the 42 percent 
' rate of discrimiil3tiOn represents a sig- ' 

ni6cant drop from the last rental dis­crimination audit that waS i:onducted by 
the Fair Housing Council in 1993. At 
that time, the council found that African 
Americans (the only 'group it tested at 
that time), were discriminated against 

. . 57 percent 01 the tinIe.:· , . 

cf!sciiiriination IS ~bIe~ said Oa· 
vid ~baum: ex~ director of 
the faU' Housmg Council. "Frankly, 
lookmg at the suburban numbers, 
there's clearly a lot .of work to be Gone." 

Berenbaum expressed particular con-' 
cern at the high rate of discrimination 
that blacks faced in Fairfax County: . 
They received less favOrable treatment 
than whites in 71 percent, of the inqui­
riesthey made. "This is an area that's 
ver-y segregated; this needs to be 
worked on," Berenbaum said. 

Fred Allen, director of Fairfax's Hu­
' man Rights Commission, agreed. 

"The colnmission will be looking into 
these issues as aresult of these tests to 

, make sure these ordinances are being 
. complied with,"' Allen said. "The num­
ber of cases we actually recei\.'e in this 
office are very few but I think housing 
discrimination is so subtle that not many 
people are even aware that they are 
even a victim. It takes a controlled test 
to.weed it out." 

In Mootpnery County, blackS were 
treated less favorably than theirlwhite 
c::ounterparts in 59 percent 01 their in­
cpliries; in Alexandria, 50 percent, and 

'. in Prince George's County, 45 percent. 
· African Americans encountered the 

least diScrimination in Arlington-22 
percent of the time-and the Distlict­
26 percent. '1' 
. AJthough Fairfax rentaJ properties 

· ranked.the highest fot'discrimination 
. against blacks, they posted the best 

: "marbin their treatment 01 Hispanics, 
'where <Illy 20 percent were treated dif· . 
. . ' ,~ tban whites. That cxmp8res to 

a56 percent discrimination rate fOr His­
panics in Mootgomery. 50 perCent in 
Artibgtooi 36 percent in the District 
and 33 percent in both AIexaIldfia and 
Prince George's. I 

The audit is part 01 the oounaTs foor· 
, year project to inooitor housing discrim- ,

mOOn in the area. Later this year. the 
coonciJ plans to release studies ~ dis· 

, crimination in home sales,' against the 
disabled· and against families with chil­
dreri in their search for affordable rental 
housing. As a result 01 these !audits. 
BererIbaum said he expects the ~cil 
will file at least 20 complaints either in 
coort or at the Department of Housing 
and Urban Development. . I " 

The first two were filed two! weeks 
ago at HUD. One was against a Falls 
ChUrch real estate agent~ Jane Fowler 
of Fowler and Friends Realty. The 
oounci!'s complaint alleged that Fowler 
made several "inappropriatE' coniments" 
against minorities and steerPd Itesters 
away from homes owned by cen,in eth­
nic groupS. Late last week, Fowler said 
she had not seen the complaint. I 

"I don't intend to speak about some­
. thing I k:noW nothing about," sail! Fowl­
er, wbci added that it was "unconsciona­
ble" that the oomplaint be rek$sed to 
the public before she was notified. 

The second oomplaint. also lfiIed,at 
HUD, Was lodged against the Village at 
McNair Fanns apartment complex in 
Herndon and the property m.a.nagement 
company that runs it, Town ani! Coun­

· try Management Co. of Baltim~re, The 
complaint alleged that a McNait Famis 
"Rent'nffered prospective v,'rute renters 



.'. 
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. special dlscourits and a Wider selection who' asked about ~ one-bedroom apart-' minutes later. she was told of two avail-' 
of· apartments than she did to black ment in'a Northwest Washington build- able apartments and was not questioned 
renters, Town & Country Executive' ing was told there was only a two-bed- about her income or CU1'1'erlt landlord. : 
Vice President .Michael Rosen said. "I room available;. he was encouraged to In Springfield. both a black and white: 
have no comment. whatsoeVer.~ klok at another building that might have tester ~e given stmiIar information: 

The council's controlled tests were. .what he wanted. Less than an hour lat·. when they visited an apartment comO: 
. ,conducted betWeen August and October . er.a white teSter met 'Nith the same " pIex. A week later, however. the white 
. last year; none of the rental W1its in· agent andwaS told about an efficiency7',,-testerre<:eive(fa phone caD from ~ 

. ',' . volved locations where there were any in. the same building. The white tester . agent Offe,ring $l()OOfft~ rent for ~ 
: ongoing investiga~s or:cOOlplai!:tts Qf alsO was offered one month's free rent first three months. The bIack.tester re­

, discrimination. . if he signed a 12~mOnth lease. ceived no follow-up caD. 
The minority testers were deliber· In Silver Spring. a black tester was 


ateJy given higher incomes and better told of only One apartment available in 

jobs than their white counterparts so the complex she visited, She was also 

that "if there was only one unit avail- questioned abOut whether she made 

able. the minority would be the superior enough money to live there and was 

candidate," Berenbaum said. told she needed to provide proci of her 


But often that was not the case, he income and that she now pays her rent 

said. For instance; a HiSpanic tester on time. When a white tester visited 30 
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,. ­A st.ep too far ,. ­..­

Don"t subs'idize ho'using for illegats . . ' 

That's another reason why we need 
services. such as emergency either a forg~ry-p~oof identification· 

. . medical care and public educa­ . card or a computerized registry of legal 
tion, that illegal immigrants workers. Such a registry is' belng de­
should receive - for hum.ane vised as a pilot project to help enforce 

There are some government . 

reasons and for the good of the nation. . federal laws against hiring illegal immi-. 
But free or subsidized housing is an grants. Those laws, if enforced, also: 

entirely different matter. And that's would be the best deterrent for illegal-
why a new federal crackdown on hous­ immigration in the first place. ' 
ing aid going to illegal immigrants is the In'a preliminary effort, the San Diego 
right move. .. Housing Commission. which offers vari­

Providing medical tare for illegal im­ ous kinds of housing assistance to about . 
migr~ts.not .only saves ~ves but also 25,000 residents. says it has identified ! 

..,..protects aU of us from the spread of about 900 people receiving· aid who 
communicable diseases. Likewise, pro­ have questionable Social Security 
viding education for illegal immigrant 
children prevents our nation from hav­
ing an illiterate undercJass. 

But suosidized housing merely serves 
to ~upport illegal, immigrants while 
theY're here or to draw them from 
other countries. More important, it's 
unfair to the hundreds of thousands of 
poor Americans who are on waiting lists 
to move into low-income housing. 

The new screening process probably 
will result i", some illegalimnUgrants 
losing their homes. That's unfortunate. 
However, public housing and most, 
other government assistance must be 
reserved for citizens and legal residents 
only. We have enough poor peOple in 
this country without housing the poor of 
other countries. . 

Successful screening will be difficult, 
however, for the same reason it's diffi­

numbers. 
But housing officials say they don't 

expect to find too many illegal inuni-, 
grants living in subsidized housing. 
That's because most illegal immigrants 
stay away from government assistance 
programs for fear of getting caught and 
deported. Instead, they live with family 
or friends or pay mark;et rates for 
apartments. 

The crackdown on illegal immigrants 
in suUSidized housing is just one part of 
the battle against illegal immigration. 
Beefing-up the Border Patrol· and im­
proving immigration inspection at ports 
of entry is important to stanching the 

i 

i 

flow across the border. Vigorous en- i, 
forcem~t of sanctions against employ­

. ers· who knowingly hire illegal immi­
grants will reduce the economic magnet 
that draws people here in the first 

cult to determine a person's residency place. 

status. Immigration documents can eas­ Evicting illegal immigrants from sub­

ily be forged. and so can Social Security sidized housing and preventing others 

cards. For a price, an illegal immigrant from acquiring housing assistance w~ntt i ~ 

living in subsidized housing can proba­ have the same impact as enforcing ~m- 1..:;:­

bly obtain fake documents that could ployer sanc~ons. But it's th~ right thing I 

allow him to rem.ain. .to do.. • 
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-he',' Ar:lef,ic~ns': With Disabilitie~:'iAct' (ADA) _ _ often refe~red to as the McDorinell-Dp;tglas ffam~work), 
and, its'predecessot, the Rehabilitation, Act,,' which refers to its' early articulation DV 'tHe, u.s. Supreme' 
bllf discri'miriationagainst th~ d'isabled i~ the' '" Court_ in McDonnell Douglas corp. _v~ Gl[een, requires a, 
.:vo~kplal=e,? To be protect~d:by the AnAa~' plaintiff to state a primafacie case.) ,That consistsof,(l) 

i~dividual'ml,lsr be: :'qualifi~d,'" which isdefi~ed, memberShip in a pn:~tected class; (2) an,Jdverse e~ploy~ 
. by the 'statute a:'j a person, ~j'th\' ~:condition o~:. "fuent deds.ion (3).'in circunlstanc~s from' j~hiCh ~n iJ!fer-, ,':' 
di~easet~a~"affectfi a major life activity, who can '} e!lce: of.discrimi!lation can be drawn, If a· plaintiff success~, . 
perform the. essential functions of the j9b. whh 6[ , fu!ly', states a prima faCie' case; whi~h is Incit an ,onerous' ' 

without a reasonable acco1'l1ffiodation. In 'addi- task, then the burden of production,. but not that of per- , 
.' 'ti0l1, . ihestatute' defines ,dis~riminatio~' to inJ: . su~sioI1'. shifts to,'the defendant employer Iwho neeil ~only: ',- , , 

, ' c1,l!de the ~mp~oY~f's:failur~ to Pfovide,a-,;r~~-', 'articulate a . legitimate ,n~n-disctiminatory reason, for. the. 
sonable accommodatIon," The. genesIs ,of the, employers employment' deCision. If the emplOYer bffers ,a legiti!)1~te, ,I 

'" 	 ,obiigation to pro~ide a :"reasoriabl~,acconi.n.1odationu .lies ' .. ',non:discr,iminatory 'reason Jor the:/emplohJ-;ent d~Cision; 
. inthe regulations issued pursuant tothe Rehabilitation Act. ':' .the burden' then shifts to th~ plaintiff to prove' by a pre­
:'Th~se, regul~t!ori~' require ~he'empioyertoinak~ a ;:re~son~ .Ronderanc~ 'of ,the' evidence, that ·ihep.~offered reason giv-: "" 

'.i , able accommodation ,to the known, physic\l or mental dis~; en, ,b~ 'the employer is' pretextual and that the e~ployer's, 

, abilities unless the acc~ffirriodation w~uld, b'e;m ~ndue',&cision was ipfected by ~' discrimin;,ItOIY rhotive. : " , 


, , "hardship,u3 Si~lIarly,' the A04 absol~es the employ~r froin' "'" ,Alth()ug~ .. courts' th~t have ,'add(essed !t~is . issue, hflve 

\,making an accOIrurlodation, that would b~an "uhdue' hard- ,borrowed from~iscrimination 'jurisprudence, 'itsappli~*bi1~ 

ship,'; w'hich is defined by the'siaiuteas "an 'action n::~quir-' " " irY to disability discrimination cases 'c~nnot ,be ~ecqanica,l. 
ihg signifiqrlt diffic~lty or .exp~~se," AB6ih the' ADA. and - Factof.S, such asrace an~ sex, rarely,,if eve;r; ~re relevant, to 
the Rehabilitation Act require an employer to 'ma~e . " ' " 'an. employlnent de<;:ision.Theydon.ot af~ect, an, ind,ividu-
sonable~a<;commodati()nS'!:'to enabl'-7' disabl~dindividuals , " . aI's qualifications Or interfere :with job pel'formance,',.]3uLa ,I 
·to work, unless ,thOse accommodations are' an "undue disabilitY. tha'r:a'ffects a~ majo~ life activi!:y cll1 affect an iridi­
hard~hip:" ':, \' '.::.'.", ,'. ; ," , ',', vidu~l's ability to work and may bea r~levarit factor in 
"However, ~he procedural fr.amewo* for re~olvirig aIle: . some. employment dec'isions, As a result.. cburts hav~ w~es~ .' 
gations'of disabilitY qiscrimination are more problematic .. .tled,with 'the pr.ictical difficulties' of st~tidg,'~prima faci~ ~. 

:and' federarcourtsare currently 'wretitling, with, these qyes~ 'disability discrimihationcas~.'For exanwld must 'a .plaintiff \ 
'\

" tio'os and not responding with unanimity. ' ',' . 'demo'ristr.ate' that a, reasonable' ad::oinmod~tion is available' 
, ' \Al;hqu,gh' the goals of the ADA· and the Rehabili~tion ' . as' 'pan'bf his',or her "p;ima facie" case?'.Gan' an emp'loyer 
Actare easy to state '-...:. toopene'rnploymeht.6pporttmities . :ri1ere,ly ,articiilate:'Grid~~ hafci~hip" is:a )e~itimate non-dis- ; , 
that were pr~viotisly ci<;:>sed by fear' or. ignor.ance ~ and criminatory . ~eason or ,must'the einploYfJ, prove that',the ' ' 
COI1gr~ss' rationale, for ',requ i ring e'~ployers t9 mak~ ,a,' ", p~oposed acc.ornmodati~riiSAn ,u.ndue':~~rds}1ip. Again, 
::reasonable accommodation"· is' easy: to. understand. Jhe f!=deral COJ.1rts have answered thesequestl<jlQs dtfferently.. . 

. , . p~6~edural environinen{fo( an'swering all~gations of dis-' , . I '. ,","" "..' Ii, .,. " 

ability' 'discriminatl~t1ev6ke qllestions, For example: f, ',' Distric~,of Co/t.i'mbia Circ~i~" ".'" ,:1 I '.,: : ' 


•:What criteria are tQJbe" used to',deterffi'ine'v,.:hether ,aq. ac- i' ' Itt Bal1b Vi Gelb, t~e, ~la!Ottff"a comput~r 'sp~ctaltst who 
, commodation is "reas.onable"? 2. Is a reas0nable;acc~rrimo~ .. ;; ,'suffered from a degenerative form ,of, diabetes that .. 
i,' ,datis)!} 'any accomino,dation. that ,does n9t ifllPose af) \indue'q~'ired the skiIl~d care of se~ei'al phy~idarls, applied for an' 

hardship?:3. ,If a reaso~able;accolnin9dation' is somet~ing",.ov.erseas position ''Yith 't\~e -VOic~, of ~e~ica6 He,~as ; de- ' 
other thant~e absence of an undlJe', haI:dship, ,must the, '" .'nied medic~l clearance when the agency, ci;:>oCluded' that, 
plaintiffprov:e' 'that the, proposed accoVlmodation i; rea7, ' 'he CQuld,only serVe·in Posts·that had adva'n'ced rnedical fa-

J ) " ,., _. ~ •. • ',- , ' ~ \ , ! " ' I)' 

sonable :or can ,tIi~ plaintiff merely i~entifytne proposed ciqties, which ,were limited to thr~eor f6urassignments " , 
, accommodation and'shift the', burden to the employer to , frOm a ',Possibl~ 12 stations. After being'ldeniecl' medical,~ 

prove'itls'unreaso'nable? " ,,',' " , ' .... ,., 'dearan~e,.theplaintiff fiI,ed ..sltitallegi~glthat the' agency: c-: 
" , ' " As an initial matter, it should be noted that federal, failed 'reasonably to accommodate himjn yiolation of the,II 

: ", 'courts h~ve grafte~ tl~eshifting evid~ntiary,b~rdens'of p~o~~' , Rehabilitation ACt.' \ ,'( " " .1':'·" /', " 

:... • duction 'and pers'uasiort created to address otherdiscrimi~ ," TheCourtof Appeals for the,District ofColu111bia began' 


/. . nil ti on' cIa irri's' " its ,analysisby noting that ti1er,e ~'e.re 'three separate't)'pes of 

, - ' ,such las ' "discrimination cases: (1) where an eil1plo}er de~ies, th'lt ·a"· 

,those of race' clisatJility 'affected th~decision; (2) where ah'employer chal~ 


• . ". ' I .• Article in Brief ' 
a'nCt sex' , le'ilgesa plaintiffs <;laim being a ':'qualified pezison" by, ' 

)' 'onto diS<1:biIity :disputing ;either th;ltthe p~rsori can ,perf0rm ,~he esseI)tial . " 
• Feder;Idrcuit'courts are divided Cliscrimlnatioq. ,functions o,f'the job or disputing that a r~asoriable accom:',' 
.over t,he, question of ',"(ho,must claims.' Sl\C- ' hlodation exis\:? "';hicl~ Wci~lld enable the,p;ersoc;, to perfor~ _ ~. 
prove whether an' acc'omn10dation:is ,cinc;t1y stated, ' . tbe essential functiofls cif the job;, and (3) 'where the em: 
reasonable....-.:. plaintif( or employer. , , ,'the ,process, , c;' •pl,oyer of~-ers the affi~mativedefense of "un~ue harciship,'" '. 

,':, (.' 	 . '" '. , ,'" , '1', . 
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'f:.In B~rjh,. thetmpl6yer did n6t' argu~ thilt theplaintifr~ to move all ~mploybesto an unde;ground"fa~i1itY to a'c­
. 'disability was' noi a factor in' 'the' c!ecision 'to deny'him' , c6mmpdate :that indivj(~uaI's sensiti~e:e~ed" the ,empb'yer ' 

, ", medical' Clearance, ,Nor did ,the employer a;gue' th~'t, there cpuld (not legitiinat~ly consider thereseh~ment' over the 
was,no accommbdfltlOn available . ...:.-' the pIaii1tiff could disilble~j p<?rsOh'sp'rote~te(:t;st~tLiS, nor;cout;d t~e; employer' 
have been assigneq to some of !the.facilities, : Rather, ,the' ccmsider o~her, empl9yees' anilnus towarp ~h~disaDled, , 
em'ployer argu~d that. 'placing the . plaintiff'ln' erhployrrie~t:However, the, employ,ercould, legitimately .consider and 

, positions, witha~~quate 'medic'al facilitie~, though not "un- '., '. weigll' the mor~leeffects_ of having ,ItS e,mplbyees work ~r~ 
re~sonable In the abstri~t,"~asan "undue hardship,:' 7 'd~rwound,' ",,' ", ,'.' " 's j'" ,,' 'I' 

The employer,' had posts in' large ffietropolitanareas" as~ ,'Insum; the ,D,: c.,' Circuit Court- of Appeal,sviews an 
· , ,-I",," " ,." , ' .. ' , ... '/ .' I" ,

,well as in isolated places, As expected; the 'plaintiWs medi-' "" "undue. hardship" asa concept morere,fined ahd rooted to 
, " ~al 'needstOiilCi 6nly-b,e rrietby the posts in thenietropoli- ":" ,the, particulars of eac~ separate, c~Sy ,tha:*' the ,notion of . 

tan areas, whidr ha<;f physicians witi1 the, needed' spedai~"feasonable accommodation," 'which is more abstract and" I. 
ties:Beca~se, o(the limited fl;umber,of availabl~1posts" y.ith . qot as 'anc~ore.d to the parti:uiar facts, F,u~her; a "~eason:., 
the medical faciliti,es 'needed ,I;>y:the plaintiff, 'assigning'hini able accommodation'" need onlyb~ identified by,a plaintiff 
exClusively to those ,post; WQui<;l, 'fhe employer.oargued,': " , to shiftthe,l burqen' to ther emplqyer, 'who £nbst prove that 
place "additional blJrdens on 'the, oth~r [employeys]" whb' .the'i)fopo~eq accommodation is' an "undue hardship,".'. '.,' 
would have less ,access' to the more desi~able: positions,8 . ,. . ' , . . .' ". ! 

'These employees' would be required ,to spend more time' seventntli:C~/t., ", " .'. ""-,,.", 
"inthe"lessdesltable posts,' :') " ' , ,. " . 'i',··, / ,TheSe-.;entH CirqJit Court o(Appealsta¥es.asimiiarap~, 

In the, District of Coh.imbiir C0urt of Appeals' 'analysiS,. proach.In Van4eZande v"State of}riSc,tnisin fJep'i ojAd-
the ~mployer'raisedtheaffirinative defense of u~due hard- ,'m.in,; the .plaintiff, Va~de"Zanae,.SQught ~ccomrriodati()ns ' , 

" 'ship which theco~rtheId, if rai~ed,' b~comes the ~ipploy- ',' thatfiereri1ployer argued .wereunreasonaole,ll The plain­
· er's ,burden 'of p~Ovirig. ,The CoUI~ contrasted a r~asoriable ,'tiff; paralyzed froni the,~rai~t down .as a t?sult,,'of a,spinal, 
'accom,inodati'on, wftich it'uriderstood 'a~, '\a imetho<;f of ac-.. tumor, was prone to develop pressure ulcers, 'which often-i, 

commodation that is reasonable inth~ run'of the: cases" , required her toremai~at home fo; severalweeks{She ar­
with "undue hardship." which ':fOcuses on the ha~dships gtiedthara reas9nable'accom~pdatiQn to ~er disability' re-' , 
imposed by the 'plaintiffs preferred acco~~odation," 9'Jn Jiqi.'lired ner'employer to provide herwith,~:desktop com­
short, an analysis of ~'feasonable accommodation" i~ a gen'- p~t~rso thaqhe 'co~ld ':workat home,o'r t~)iex~use her for. 
eralized view, while ;sonsiderati()npf."undu~ hardsh'ip" is . the siCk days she used as\a'direct 'reslJl(~f'her 'disabJlity, 

· highly fact-specific: ,Inthis,cas~, .the employer 'argued th,l,t.', 'Herempio~er:a:isagre7d, inSisting tharit. wfsunreasonable 
. the "reasonable : accommodation'," . though' acceptable :in .' to allow,her to wo~k at home" The plaiqtiff also argued 
· th~ 'abstract,w;ls' an ';,und~e hardship" in t11~S~, particular , ,'that the"kitcl)enette in her work area should be adjusted, so 
circ~mstances:' , . I', / ',' ,,,!, '," "'. . .' , :i that she could use \ Although her empl4yer was willi~g, 

,; 'The plaintiff argued,tpat the, staffing and mor;t!e prob- . _t6 erect a, :?h~If at~ the appropri,ate height, -itW:ilS un,willing 
iems'cited by the employer were rriere'''spetulative'asser- . to move tJ:tesink be~ause .the pi (j/TIbingIwas ,already in 

, ti~ns" thatfail~d toestabli~h"undue hardship." 10 He' also ' place and, it would ,be too eXf\ensiye JO iryo,ve, il; The' em­
, 'argu~dthat e:mpI~yer~ could not, co~'sider emplQy,e~' 'ployerdid provide a sink that was acces~iple[o ~he "pl~in-
, morale in' deterI1!,iningwh~ther,to gJ1int the requestedac~,' ". tiffin;{he,bathroo~.Thep!aintiffdai~ed ~ha~when,inodi-, . 
" <;ommodation.; The District of Col!imbia Court of Appeals' 'fying th~ kitchen sink would cost only,$150, forCing her to ' 

disagreed, finding, that ther~ wass~ffid~r1t,:evide!1ce 9fuse the'bathroomsihk stigmatiiep her./ ' .',' • ':' 
. staffing and n10r~i1~' problems and' holding that althougt1'fl1e Se:renth. C:ircuit <;,:ourt of Appeals ',fouoe, all 'Of tlie, 
miimus against the disabled ~ould' not 'be considered, by; plaintiffs arguments unpersuasiv~ and affirn1ed: the trial 
the employer and was' nOLa . legitimate n()n~disqiriiiriatory court'sgt~i1t of summary judgment. Th~ ICOlllt reasoned 
'reason for a~ :¢mployment decision; the morale effec~,of a " that most organi~ations providejpbi tHat ~equire emplbY- . 
'particularacco'mmodation c;~uld. be ,considere(~FAs "~n ex-: ' ~es to work in teams under supervi~ionand, this cannot 
ample, the court indicated that/if a disabled pe'rsori sought . gene~ally be. performed at home, The CO~rt held t,hat' an" 

. , " ", . , \ employer "is not' required:to allow' disafuled' workers to 
J 

. f, 
',,' ':'work athon-ie,t wllefi tI~eir p~~ducti~ity ¥evi~ably ,would l' 

, be greatly'redticed," ,Nor was the eri1p'loyer forced to ac­ ,I, 
cd~1modate the plalntif(bypermitting': h~r to be aE;&,!::nt"'· , -' 
'~'ithout usingan'y of her sick time, the ~ourt also fOllnd • \ l 

" ,,' .. ', . 'f . , 

, the measures taken by the :employer ~aqjllsting the ~helf '" 
.. hc:ight an~ having a b:.;thr09qi slr:k ,th~t ~~saccessiple.-:.. :'. ' ... 
.' was' suffiCIent and no further accommodation was neces-' , , ., "', ' .. :.:,' I " , , , ' 
" sary, The, .court conclud,.ed, tha~ an employer does not have', 

.. ,. ' . , (' I',' ' .. ' ..
"a dl~tyto~expehgev~n' modest ~mou~ts ofmoney [0 

bring about ahabsolute: identity in working conditions bee, 
, " 

, ~. " j ", 

, 
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, t\;veen dis~biedan~t;JondiS?bled.'workers.~,13 ' . 
. , . ,Thecourt':"analysis,.used in reachirig ,t~e~e :,con~lusions 


demonstrates t\1e·difficulties cou'rts face in translating the " ( 

Co~gressio:nal g6~1: brproviding GPport~nities for di~abled. \ 

individlials into amethanism, for resolving disputes over 


. " alleged violaironsofthe law. The 'Seventh Circuit 'Court of 

,"Appeals i:?egirls its'analysis ~6ting thalth'e tong~essional 


, drafters sought t,o', extend its· protection<to lh~.se 'who have' 

.:~'a disability 'as well astnose whoare,perceived'as having a 

dIsability.: As the court noted;' sqme ,ctis;bled :pers~ns can" 
'. pe~forni ,the ,essential functions' ,of 'a job, as ,well 'as:a ..,' ' to~ bring abour,a trivial in1provement in I 

'.nondisabled'person, but" areof1;~~ 'denied eriiployme~t:0r." )' abled'empioyee.',18 . ~,," :' " 
, s\1u'nnedbecaus~ of their disabilities. Iil addition, the ADA : The court then: dist(nguished between "rea~onableac-, 

also ,protects those who 'ha:Ve a '''vocationally ~elevil.Iif dis-':) ,commodation" 'and "uhdu~ hardship." 'It noted that"un~ ,'" 
,ability,'" that is' ~.qisability that may interfere with' the per- " d,ue, hardship'? .is ,"an action ~tequiri~g nl diffic~lty ':, . 
son;; ability to perform, at work 'and may increase th~ costs, ' or expense'; ',a'nd related ,"undue'~' to the of the; ac~' . ' 

'. ., . .of employing that p~rSori., 14 it does sobyrequiring a~ em: .'. . 'commodation. to the· disabled' worker- as, . 

ployer,'to niakeai'reasonable aci:6~odatioi1'; toa known '. ployer's re~ourc~s:;': 19 In dinking'<undti~ 

physi~al ,or m~ntal'l.i~itation/df an otherwise qualified in- .. : employer's fil1arcial resources, d';'e\::,0urt ' considered the 

dividua)with aclisabilitY .. ' . . " '" '" ··costs of t~e prop~sed,acconunodationat' ;poi~ts.;Thei' 


'As the court noted~i'reasoJ1able aq:omnlOda'tion" is not . 'CQU~ 'required the employee to . thatihe ac­
" .a t~rm that,o.riginatedY;ith 'the ADA but rat';er wa~ stated ,commod~tion '.'is· reasonable,'in the se~~e I "of the'effi­

in tl1e reguiationsJsstiedl1l1der t,heRehabilititi6n A~t>The 'cacious a~d'of'proportion~i'to ~osts"'as . of.,the prima'~ 

· meaning. of accommodatIon is "plairienough";ih~ ~m- i ,faCie ~ase, Th~ court'then'shifted the b~rden of prqof to' 


, "ployer' "must be wilIi!1g'tb make charyges. 'in its work .'rules;. ',", the emp16yer "who ~as ali 'opportunity, td<iprove, that upon 
facilities,' terms 'a'nd'c'onditioris '. inorde~' to eriable',a. dis- ." a mwe :~~reful ,consideration' tile. costs. are!exce'ssiv'e ih re- .: 
abled indi~idual to' work." flie; meaning. of "~easomibl~'" is . lation to~the benefits of accommodation or the employer's . 
less clear.15 ',' ..., J 'fi\nandalsurvival or ~ealth,"20; ;''1' r, ',.;:' 

. : Yand~Zarid(( the 'plaintiff, argued tbat "reasonable"· ,·'The Sev~nth CirCBit CO,urt ofAppeal~ appears ,to distin"' i 
\, , . means apt or efficacious, 'According toher,~n a<;:commo~' .;: g,uish reas,onable acc6mmodation ,anduni1:.le; hardship, in­

· .dation would·be reasonable if it were, tailored to the indi-corporating reasonilble, accommodatiGn irrto ,the plaintiff's 
'vidpal's disability,· regardleSs of the cost~' However, she did' prima faCie case,~In this circuit,' the plaintiff bears both the 
ack~owiedg~ ~hat" ios~: was iii factor. ih. deter~i~ing . burden oLproduction,.andp5;:rsuasion i~reason,able ac~ 
whether the "reasonable accommodation" wa's ,·an· "undue ',' commodation, which at a minimum requi~e{the identi(!ca-­
burden,~, ' ' , , tion"ofan accommodation .that is noU~ciaUyunre.ason-,' , 
, 'Tn,ecourt; w:as lih~ersuaded; according t6the court,'the, able. The Sev,enth Circuit Court of Ap'peals ,would then 

.:word"rea~o;}a~len is:used to !"'~uantifyn'?r '~\\:,~akelf,.;,a~- :' \' permit th~ emp,loyer "to es.c~'p~ .liai?ility' if Ihe ca.~ carry th~ 

commodatIon. For,example, a reasonable effort IS less than 7 ,C, burden of pr<;)Vmg that a dIsabIlity accommodation reason-

maximum· possible effort,' reasonabii'ea:re is l~ss tha'O max- ai:?le for a non';"al employer wo,uld break rlim."~ 

imu'm possible, Gare" ~nda ,re~!,!onable ~c~ommodation is· \. ',", ' t 


'interprei~d bY'the'Sev~'nth Circuit Court'ofApp'eals'as " " .' '. " 

. something 'less. ~ha:n maf{imum possiblea~~oihmodation:' Ninth 'circuit.,.: " : .; ,," . , . f' . ' 

'of, 

. : . 

>Although the court; does not requir~ a quantificatiorl of the ,By contrast, the Nll1th CIrCUIt Court of ,~pp'eals' appears' 

c~sts 'and benefi~ bfeach' proposed or ~hallenged ~CCQm7' to' meld reasonable accommodation, and'l u~due' hard?l,1ip" 

· modduion, or insist that: the COStsl can neve~ exceed the and place b()th the burden of produCi(on
l 
and the burden 

a·.b~n~fitj; evens'lightly; it does iJ;1~ist that:"at' the very least; . 'ofp;;~s~asion"C:m th~e~ployer. in Malito{ete i/ Bolger, 21 , 
.the cost [of the reasonable accommodation] could ,not be .' '''c.ase decideq unger tlie Rehabilitat.ion1-ct: 'ah ,epileptic " 
disproportion~te to the·beriefit.,,16 An 'employer is not re-'.. "daimedthat s,he' was iniprop¢rJy oenied,einploymeiu, . The ' 

· ql!ired to "expend enormous sums in orsJer io;,bringabout"'collrt'agreed~', ,..' .' ,,'I' :':" ..... 
,; ,a tn,'vial irpprovement intheHf~ 'of a disabledemploye~.':,l? ' . ' The plaintiff, ~;ho had previ,ously wor1e~lin private ,in- , ' , 

. dustry without incident, applied" for' a nosition' 'ivith.the· . ­
, The key to the· notion of reasonablene.ss is the cost' and . . ~I ' . 
· proportionaJlty inyqlv~dJ' . '.' ""',:' . .... '.' .,...... , VIr' Postal ,Service \,:hich. would hav~ required her to' 

; In Va11de Zande, th~ co.~rt. noted i1hat'the defe~daht :.' ~ork l1<tar a large S,0:tll1g l1,lachin<;. A~ par of the applica­
, wa~ th~ State ',of Wiscons'in, "whiCh: ca~' f"~ise taxes t~ fi'~,:" 'tion process, the ,plainti\f was exarnined by a. physiCia,n 

. ",..' , ., . . . ,who s:liagnosed her 'c.onditio,n, noted th~lt khe .had ,a .grand • 
nanceany accommodation'that it must- make to diSabled 'I' 

· employees/'making the ,state, ~theofetic~'lIy, unable' to . mal s\hzur~ qnceayear and ~ecoml'nended th~t sheh~t be . 
plead undue"hardShiP: N~verthele'ss, the court'niled that ,h!:edto'~ork wit~ n10~irigequipn1ent-IThe ,p~aintiffaI7 
:the ,.st~te must ?O,t·be:'~eq~ire~ to e~~ens:l eno.imous: su.m·? . ), ~eged, t~~t ,her con~:tion .~'a,s c)ootrolled r?r~ugn me~i~a-
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lion and th;Itworkihg at a, sorting machine po'~ed ,no in- sult,sh~, sufferid 'from' difficul~ies ~ithmemo;Yandcori~, 
creased risk to her or he~ co~workeis, 'I: ' . " centration aridhad,trouble handling multiple stimuli,' , , " 
. " The '~ourt: remarking ,that Congress' sought to check, .', Althougp ~t least one supervisor fouhd Botko~ski's.,' 

" :~'misinfor;ned\ster~otypes" th~tserved as barriers t~ ~~-~' : ' wOr\<: as: a librafy-tbcheracceptable, ~o 6ther supervisors 
I' " 	 ployme'nt 9f the dis~bled; 1!.~ld that ~~ch case~ired"an . did not'. B(ised o~ the negative evaluatiqnsl of these supe~-

'analysis of the'ttpplicant and the particular job."Arid~ach . "'isars; 'which ';faujted'i~orkowski ·for. poor Iclassroom man-' 
case required the emplay~r'to a~k two questions; (I).can . 'a~e~entskills, tpe s'chooldistri~t den\e.d1;3orkowski 

:. the iridividual' perform the essential functidn,sof the'pqsi- tenure: she, 'sued and alleged that the scl~ool district dis­
'. rion without 'an . accommodation.. or.' risk to . herseJfand oth~ . cr!niir:ated against her· beca';!se.of her~is~~ility b)7 failing 

ers;ifnot, (2}'can a.~easonabie.~ccom~odatioQ be made' .... to provide herwitpa reaspnable: accommqdation';for her,'. 


· :v.ithou~ i~posi~g ,a~ undue haI:dship'o.n theeI;I1plbyertnat . . conditiop., Spedfical,l?, B6rko~ski argu~d ithat t~e school ' 

.v.;oUld permit'the.ihdi:vidua! to perfqrm the 'essential func- . distriGtcouldhave provided her. with ,a . teaching aide to". 

ti~hS of the, position vJithout, risk to self/or othe~. . . , ' . . h~lp h~rrri.aintain clas,sroom ,control .. ' .1"" '.' ,\ . . 


.' 	 ( ,"[Ain emplo~erhas·a durY under [theReh~l:?ilit~ltion.Actl . ' The 'Second Circuit, Court"of Appeall'\.reviewing its 
\ ~o· gather sufficient information Jrom. the applicant and ,precedent in this area, held that the' plaifltiff must,' come 

. Jromqualifi~(f experts as· needed. [0' determine ,what ac- , , forward with evidence demonstriIting (and bears the, bur- . ! . 
J 

· som~bdations are necessary to. enable the applidnt to. .. ". '. den both ~fproduction anppersu~siQn) t~at she ,is '!~ther~.'" 
· perform the job safely." . Only after "marsha,ling the .facts'" 'wis~q~alifi,~d" for·the' pOSition in questionl, A plaintiff can- . 

can ·?-n .. !~mployer make a ,decision regarciingth~ reas6b~ , not beo'ther-wise qu~lified 'unless'Shecan';fuifill the es~e:n~:, 
ableness of an accommodation.~Again;':i~ isthe';employe~ tialfuncti~ns,of the p'bsitiOP'withprwith9ut accommod~c. '/ 

"~ho'musCr:nake a substamial'gatheririg of the.~recesiary tion. Acq)rdingto the court; ,its follows that the plain~i~f . 
, fa~ts" as to whetheranacc~l11I11odati6n is' 6r', is ,not rea~on~.bears the lburden ,of proving,that'shecan~eetthe r~quire-·· 
· 'able.22 , '::. 'I ~ ,. '.' .. ' ':' '.:,' ,', in<7'n~ bf\he.;posit~onw\\ho~t assistan~e'ot tq~t a~ ac~qm- ' 

',. ,The 'COt!'t c~mcIudedt~~t thebtird~n ~a?,properlY9n m.9datiom exists :that enables her to perform .the essential 
the employer. 'because ·the "employer has 'gni;;>ter"kno.wl- . functiOris'o(thejob.. ..... • ." , 'I '," , . ,'" 
edge ~fthe essential fun~tioris of, ~he' job" a~d the employ~,. " However, ,the ,iderltificatiqn • of aqac<?pmmodation by 

. er, can "look to itsdwn expenence pr .. . that of bthe~ em- . ,the ,plain9ff d,oes.not make the. acco~meda~ion reaS0n:':, " ';,' 

.ploy~rs 7"hO h~lVe, provided jobs to' individuals with. [dis-' . . able!."~ accomfl!odation .is reasonableoflly 'if, its C?sts are .. 

· . abilities] similar 'to those 'of the applicant:" .·In addition the. ' not clearly disproportionate to the benefi~ that it will pro­
· emploYer "may be able to obraiif advice concernrngpossi-' ~duce'.;'25 As to whether the accommodatidn is:reasonalJle, . 

,bfe accommodations from private and government the court held that'the pl~intiff.bearsonIY the burde~ of' 

.'sbtirc~s.,,23 .., -'. ,.p;oductibn; which "is nota heavy one. It is enough for the' 
, ..'..:.. " ( '. ..' - . '.. \ .' " .,. r· .. 

lhe court· placed ':the burden of persuasion qf proving . plajntiff to suggest the. existence of a plausible accommo­
. " inability lqacc.ommodatefon the employer andhdd that]... dation,:.tne costs of whiSh faciaily do not ~xceed its benec '" 


once the employer pr~sents ,credible ,evidt;nce· that accom~ fits." Having dorie this, the 'plaintiff has m~de 'out ~ prima' .. 

" 	 . " . . \ ., " , . - -. , I, . 

. , modation would' not be. reasonably possible,the plaintiff, • jaciecase, ;md the burden ,then shifts to the defendant. .. : 

has the burden of co'~ngJorWard'~ith evidenc~ concern-. ."The, def~ridant'~'burderi of proving. th~tlthe idei:ltified~r
r 

"i!1g' her ihdividG1.iI. capacities a~d. ~uggestions for possible proposed accommodation is unreasonable merges with its 
,accommodations to rebut the' employer'seviderice." . .' • a'ffirm~tive defense ·of undue Dun.:Ieril IJec~use 'both ,; 

,~ . 'The Ninth CircuitCourt of Appeals requires theernploy- '.' , ".;Imount: So the same, ~hing," The '$ec~lI1'dl Circuit Court Of', 
er,' has' both greater- knowledge of. the, job, .as ;.veil -as' , Appealscondudeq that "reasonable" and,'lundue" are, both 

'gre;ter access .to information about 'po~sibie accon:1moda-·. . reJati(;nilterm; modifying ~ccommociatlori a~d burden re~: 
tions, to deter~ine whether an accommod~tkm exists. The spe~ti\;eiy:tne'analy,si? looks not ,Inerelyjto the costs:in~ .' 
Niqth Circuit' CQ~rt of ~ppealsalso'places 'the obligation; Volved,·· but also to the benefits, Unlike the pfaintiff, who' 

.i'on~ the' employer to. den;1onstra~e that an identifie,d accom-' > must . m~reJy, demonstrate tIlat 'the identifl~d accomrnoda­
modation is an urid.uehardship, It; <::ontra,stto the Seventh: tion meets'a' rough proporuan<:!litybetw.eep cosl<;;,ll,1d.heri­

. and D.C: Circuits, the Nin'th Circuit places-.the Durden on . ems, an employer "must undertake a "more refined [cost- . 


. the elTfployer 'of both. proq~ctionand persuasion of both; ." ·benefi,tl. ana:Jysis.,,26 The employer miJ~t, analyze.' the hard- . 
 , 	 ! 

.the ~easonablent;ss of an accomrriodatiorla~d whether an . ·ship imposed. through' the lens ~(the' factors listed in the' 
• , .'f' • ~ i " • ,( 	 , _ . '. ' .• " , • I : _ ,. '. 

· "identified acCommodation would be an·undueharc;I:?hip.! reg~ladons, :which .indu~,e the n~tureo~ ~h~..indust~ t<y'. 
• 	 ...•.. ..',,' ,'.j .' \ / .' , ". ' whICh the·emplqyer belongs'as :w.ell as~hl'l)dlvldu3l char~ .' 


· Second Circuit . 'acteristiCsof theernployer., If the employer cal) carry. its 

· ..,. TheSeco~q Circu it ,C~urt :bf Appeals in' Bork6wskiV, ',: ' burde~, iewi'H demonstrate that the, propo~ed ~ccommoda- : 


... 	 Valley Cent.•Sch:: Dist}4 took yet adiff~re~t appf9ach'.' .' tion is an!lnd~e burden' andis, therefore, ~nrea'sonaIJle. '-

Borkowskt' was a teacher~lib~aHan 'who; prior: to beirig" The 'court then reviewed the pI::iintiff,s tlai'ri1s u,singthis . 

hired; was in an' .automobile accident arid suffered a head' '.analysis., ·It· noted that the plaintiff c1ai~1~d that she was' ... 

t~uma that caused· seriousrie~r~logkal' damage. A~ ,a: re-' . "able tCl perform all of the essential fun~tibns :~f\ het. posi" ", .' 


, ~' '. . . .. ' ..., . " . ., '. ' .' . , 

'. ,.', 
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'tiOl~ with' an ,accornrnqdation. The: pl~intiff, whp .~as defi~, llike the Ninth Circuit (but unlike 'tfieSeverithand:D.C. Cir­
, . ciem)n 'c1ass~oom niariage~ent, insisted that she could' ,,',,' cuits1 treats'reasonab'le accommodation ahd,uhdue hard~ 

perform her job if the sc~oOl district proyidec:l her with a' ship as~ssentiaiiy the .s~me: Also, like th~,S'ev~nth and 
class~06m aide' to assist in' the, manageinern' of ,the stu- • , '. D,C. Circuits (but unlike 'the, Ninth qrcl.fft) ii places' th~ , 

r dents,',·, " . , burden of i~entifyin$areasonable a~c6rnrpodation on the 

I The court .. s~ated' that; althqugh intuiii~ely o~e', could' plail!tiff: • '\ "
I., ; 

• I 	 . conclude that classroom management is an essential func~\ ' , I- " 

: ,tion' of a libra;y-teache;jtbe Rehabilitation Act, and' pre­ Bernard E,]acques is with the Hart/ord, ' 

" :·~umably the ADA, prohiblteclsuch "unfo~nded,reliance on ' Conn., lawjirmofWiggin &Dana, and" 


, ..~ninformed assumptions;" and,., inst~ad, required a' fact' , , is a' me'm;ber of the Federal Bar A§SOCi~::" 

fion. " .'., specific.il1qt.Jiry:intobotb :the employer's description of-the 


, job apd ,how it.isactually performed. On the.record before 

,it; ,the cou(\" was\m~illiQg tp reacha. cO!1clusion as to . 
 ,Endnotes;

'. . wh~Fh'erc1assro6m miulagement was an' essential' fu~ction 

. 'of d1e, plaintiffs position, o(whether providing" the plaintiff. 1Ameri~a~s ~ith Qisabilities A~t, 42 


.vitha classroom aide was reasonable, ' . , ') U.S.c. ,§ 121;01 'et s~q.; Rehabilitation. Act,' 

" 	 ./ 

, Rather, the. court concluded 'that the plaintiff had ideI}-tr.. '- ?9, U.S.c. § -lOret ~eq, ' . .' ",.- ,I ' 

, ' .' Jied. an 3;ccommodation that 1Vq\.ild enable qer'topetfotm: . 242 O.s,.c. §,' 1210'2 '(2), § 12111 (8), § I~, ." 

, the, essential functions of her position an aide - and, 12112(G)(5)(A), ,'. " ,', " . 


therefore,had: shifted,'the burdeni~ ,the employer to' prove . '.334:C.F.R.'§ l04.12(A), 45 ~C.F"R'. ,§ 84. 12CA) '. " ", 
'r "that the Pfoposed,accommodatioil was' unreasoqabl'e 'or ·,~42:U.S.c:'§1ipI(0)". ',' ,', ,: f' .. 

.~ould ~liminate .th~ essentia.l functioris, of, the job. The,' ?:McOonnell Douglas Corp.' v. Green,All' u.s. 792, 93 
, ., court' also ,concluded that !;he., plaintiff had established her' S,C!. 1817,36 L'Ed:2d 688(973); Texas flep'!'o/Conimu- . 

, .. \, , . . ' ! .!' ..' 

prima facie ca~e and ri-Ie,t'her burden ofprodLiCtion by , nitYAffairs v. BurdIne, 450 l,J,s. 248, 252~53, ·101S.q, 
I, / proposing an accomniodatioh thit "falls within the range '., 1089, 67 l:,Ed.2d 207 (981);5t. Marv;s Bohor: Ctr. v, Hicks, 

of accorrimodati6ns that may, in"th<:! gene'ral sense, be con­ U.S. _._.,_,',113 S.Ct.2742, 2i48-49, 125LEd.2d 407; 
.' J.. lsidered .rea~mible in light' of: their costs and' benefits:,:27 (1~~ '..'; .' ,

6' " '" ,
" ' . 	 Since the plaintiff introduced "enough, evidence' to show' , ·2 F.3d 1180 (D.C.Cir.1993) 


thai:, she is othe~ise qua'lifiedwith ,~n 'a~~ori1ll1bdation, , .72 }7,3d~lt1187-88" ". ,,," 

a~d that the accommodation i~ 'facially reasonable, the, ',82·F.3d: ~t 1188':' . I . 


burden shifted "to th~~rripl()yerto' prove' that'she is not',. , '. ~~ F.3d. at 1187 '.' . ' I 

otherwise qualifk~d, .onhat ,the accommodation isunre~-' .~. 2,F.3rl. at 1189 . , . 


sonable, or an undue hardship. Having failed to do so' as ~, ' 11 Vande Zanc{e v. State of \'f/isconsin Dep't of1dl1ii;1., 44 

- matter of law, the employer .was' not entitled to .summa,rY . ~, F.3d' 538, (7th Cir. '1995) ~ " I'"",' I,; 


judgment .,., ", '." ',,' , 1?44'P:3d'at 545 . I 

The Secorid:,Circuit COl,lrt ofAppeals, in cOlitrast to the 1344 F:3d at'546 ... . I' 


,Seventh and District of Columbia' circuits, treats reasonable', .. 1444 F:3~fat'541 


a&~mmoslation ~~d u~~ue" hardship as two: sides of the, 1544 F.3d at 542 . , 

16jd, ." r,' ",'same coin. Also 'in, contrast to these CircuitS; the' Second, . 

'Cfrcuit merely r~quires' the p,hlintiff .to, 'identify '~ n~~asoriable'" '"> 1744 F.3d at 542.43 . " . 
18Id. .j.accorlunbdation; rather than,provettiat such a~ accomrrio.­


dation is reasonable even' in general t~rms:: ' , '1944F.3d at' 543 . 

20 ' 	 . 

. '.. 

tDe procedural framework by which claims of dis.ability '21~l\1dntolette v.'Solger, 767,F.2q 1416 (9tl1 Ci·r. 1985) 


'.... '~,discrimination'wil.l be. heard. Th~SeventhandrD.C. Circu~ts , " :'22767F.2d.at 1423" ,'~ , \ '. I. ' .. " 


" treat reasonable accpmiribdation and .uhdue harc!shipas ; 23Jd, quoting Pniwitt 0, U;~it~d Sta/(flsPost{;i1 Svce.·, 66i 

': two' distinct c~ncepts. These' Circ!litsconsiderjthe reason..' , F~2d.292: 308 (5th. Cir, :i981); quoting Notb, A~colI~modclf­

\ ableness 'of an accommoditionin, general terms and per~ . ing the Hal1di~apped,· .Rehabilitating' 5¢ctioh 504 After 


, . In ,conclusion" there are rhree, dif~t;renta'pproaches to , Id. . . . ',' / , , , '. 

,,', . .. .' I,' . ,
, mit an employer to'argue tnat the identified accommoda~ .Sou:tfJeastern, 80 C9lum:LRev, 1,71, 187-88:(980). . .' 

", .. ,I , , ' 

tion,would be:a,u.ndue hardship for that employer. They, . 2'lB01'kowski v. ValleyO~11t.Si::h.Dist.; 163 F,.3d.131.(2d·.... 
" Cir. 1995) " ' . . " ' . '.require a phi!ntiff to ~dentify a!1 accommodationa.s part, of 


the plaintiffs pnn?a facie case'and then shift the eviden- , , 2563.F.3d atJ38 , 
 ' 
,2663 F.3d ar:139 ., .'ti~rYburd~n: to the employer to demonstrate .that the icle,\'l-" 

J ;

',tified acc,ommodation wo'uld'be ari' undue hardship. The' 2763 F.3d at 141 
. . . I 

, ,Ninth 'Circuit m~lds :the 'feasonable accomm'odation and 
, .lthe u~due hardship ahdpla~es,both~the burderi'~f produc~ 


. .' ,tioO and, persuasion on the employer: The Se~ond .Circuit,,', . 

: I" • " 	 ' " '. ." 'j' ,',.J.. ) , 

t., 
, THE FE~ERAllWY~R ~ ~5' 

, I . ' , , 

J' 

, \. 
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I 
Special· Report 

. I. . . 

Immigf'fltion 

NATIONWIDE AUDIT OF EMPLOYERS' WHO HIRE 
TEMPORARY FOREIGN WORKERS TO BEGIN SOON 

The, Labor Department's i~spector general is on 
the verge of launching a nationwide audit to deter­
mine the accuracy ofJnformation included on em­
ployer requests to hire foreign, skilled workers on a 
temporary basis. 

The purposes of the audit is to aetermine wheth­
er the Labor DepartJ'!lent is effectively carrying out 
its responsibilities under the Immigration and Na­
tionality Act for administering the H-IB program, 
explained John Riggs, the' inspector general 
charged. with audits in the Labor Department's 
Dallas office. The audit is being tested out of 
Riggs' office and is expected to be under way in all 
regions by mid-April. 

Altogether, the audit will center on 720 H-1 B 
labor condition applications (LCAs) randomly se­
lected from a total 61,250 filed ~ith the Labor 
Department in fiscal year 1993, Riggs said. The 
Immigration Act of 1990 'expanded the H-l B visa . 
category for specialty occupations, allowing issu~ 
ance of 65,000 temporary vi.sas for highly skilled ' 
workers annually. The Labor Department recently 
revised regulations implementing the program in an 
effort to set tougher standards for those seeking to 
employ foreign workers (242 DLR AA-J, Special 
Supplement, 12/20/94).. 

DOL's "only job" with respect to the 'H-l B 
program is to assure that the information on the 
LCAs is complete, Riggs said. The audit will com­
pare information on those certificates to what is 
actually taking place in the field, he explained. . 
. "How .can the department ~dministerihe program 
effectively .if it does not know, what it is getting is . 
go¢?'". . 

.. Riggs ackTu)wledged concerns that the audits are 
taking the form of compliance reviews that techni­
cally fan within the jurisdiction of the Labor De­
partment's Wage and Hour Division.' He 
emphasized that the Labor Department's role with 
respect to administering the H-JB program pertain~ . 
to the application process and ensuring that there 
are no obvious omissions or errors on the LCAs.· . 

Beyond An Audit 

However, Elissa M'cGovern, senior policy analyst· 
with the American Immigration LawyerS Associ­

.'. ation.~jnted out March 24 that all br the questions 
on the OIG questionnaire and those that are being 

· asked when auditors go on site do not deal simply 
with. whether the . program is effebiive, but with 
whether the employers can verify the' information on 
the LCAs. She also related that·j( is' clear from 

·AILA's discussions with Labor 'Dep~rtment officials 
that findings of noncompliance will be turned over to 
the Wage and Hour Division for eQforcement and 
that findings of criminal violations will be referred to 
t.he Justice Department for action. . .1 .' 

Another· "unresolved· issue," according to Mc-
I .

Govern, concerns the type of documentation the 
auditors are asking for. The audito~ are maintain­
ing that they are authorized unde~ the Inspector 
General Act to seek access to documents, such as 
nonpublic payroll information, that ithe 'Wage and 
Hour Division can only have access to when it 

· undertakes an actual compliancel investigation, 
which must be based on a showins that there is 
probable cause to believe a violation 'exists..__.... . 

AILA is a staunch proponent of the' H-l B pro­l
gram, which, McGovern said, enables U~S. employ~ 
ers to hire workers with skills, khowledge; and 
expertise that cannot be found in cehain sectors of 
the economy. She charged that the ~udit of the H­
I B program is just the latest. in a s~ries of restric­
tions on the program that go beyond purbing abuses 
that deny U.S. workers job opportunities. This 
program benefits thousands of employers, she said .. 
If restricted any further, the ramifications will be . 
severe-particularly with respect to: the academiC 
and high-tech industri~s-in terms of the "loss of 
jobs that are created by the projects H-J B workers 
are often central to." . 

.,. \ -l - .. ~ .. ' 

. Changes To H.. ' B Program 

. When 'the' Labor Dep~rtment in 10c~~ber 1993 
proposed stiffening the program's I requirements 
within its jurisdiction, AILA objected that, despite 
··rising anti-immigration sentiment a~d political un­
popularity in some quarters, the H-J B program is 
working. providing benefits intendedl by .Congress" 
(67 DLR C-l. 4/$194), It also maintained that 
DOL's move failedto recognize thle benefits the 
program provides by allowing researc'band develop­
ment programs vital to economic conipetitiveness to. 
remain in the United States. sayihg ··Countless 

,thousands upon thousands of jobs ~re created di­
. reetly. andin'directly by the. H-1 B pr+gra~,'''. 
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While the final reg~lations issue4 a few months ~i~~ly controversial. Employer resistance to' U 
ago,pose less burden~ ,on employers than originally InItlal.changes a!'dthe current ~nti-regtilatory t 
proposed, an AILA advisory to its members charge n:aate In Congress would appear to confirm iii ' . 
~hat many .o~ the changes are "overly broad and view. 
Impose additional and complex paperwork require­ Labor Department officials declined to comma 
ments-with the potential, for significant paper­ on the status of the HI-B program and its futun 
work violations." It also warns that the Labor 
!?epartment has. the .power to initiate an investig!l­ Audit Concerns 
tlon of alleged VIolations of an LCA in the absence The Ii-I B program' by far is' the largest of tl
of a complaint and that employers can be fined for five or six rionagricultrual temporary worker, pr'improper completion of an LCA. ',,' " ,'. 

grams a4ministered by the Labor Department aThe a!ld!t by the Labor Department's inspector cording to Rjggs of OIG. Of the total ,66'34
general IS mdependent of the Labor Department's applications approved by the Labor Departme~tirecent move to stiffen its efforts to monitor, the fiscal 1993, 62,242 were filed for H-I B workers Iprogram. Nonetheless, it is taking place 'against the said~ Altogether, the Labor Department is respdmbackdrop of Labor Secretary Robert B~ Reich~s 

ble ~or .80,000 ~f the 140,000 employment-basecalls ~or remedies, both regulatory and legislative, apphcatlons accepted annually. If it accepts anto assist the Labor Department in better managing approves these applications, employers then mil!
the~umber and type of "nonimmigrant wQrkers" file petitions with the Immigration and NaturaliZi , admitted under the H·I B program and,enhance its tion Service. ' ' " 
a.bil~ty to' pro~ect both the, foreig~ workers 'and ,Questions being asked of employers included i, sImilarly employed U.S. workers. " 

the audit concern the alien's work history, annwReich and Maria Echaveste, administrator of the 
wag~s. job description. and skill levels required tWage and Hour Division, both have pledged to the Job. Employers also are asked to describe hOI 

ensu~e ~hat employers gain no economic advantage they located the alien, their reasons for hiring tbfrom uSing temporary foreign workers under the H­ alien instead, of a U.S. citizen, the documentatia IB program instead of U.S. workers. The depart- , used to establish prevailing wages for the positionment has reached a handful of settlements in cases and· the "wage documentation maintained for simiinvolving the program, including two against com­ larly employed individuals. ' , puter companies 'and one against a firm that . Riggs said he expects the audit to be complete!trained and supplied Polish physical therapists (7 m September. In 'addition to Texas, employer.
DLR A-8, 1/11/94; 171 DLR A-IO, 9/7/94). selected for the audit have operations in CaliforniaFurther changes to the, program' aimed at 

Connecticut, Florida~ Illinois, Massachusetts, Minstrengthening protections for U.S. workers remain nesota, Missouri, New Jersey, New York, Norda possibility, according to an internal memorandum Carolina, Pennsylvania, and Wisconsin. 
cir~ulated wi.thi~ the Labor Department last year ,,' The office of inspector general also is auditinlwhIle the finIshing touches were being put on the 

the permanent immigration program, which' ~ H-I B r~les. However, the Labor Department offi­ about one-fifth the size of the H-I Bprogram. ,
~ials charged with studying the issue acknowledged 

In the October memo that their proposals would be, - -By Deborah Billing! 


,,' 
, , 

End of S..~ion 
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Supreme Court Roundup 

Justi~es Set A~ide 'Reyersalof 

'English Only'Measure 


By LINDA GREENHOUSE 
WASHINGTON, March 3 - The 

Supreme Coun today set aside a 
Federal appeals coon's decision that ­
Arizona cOU!d not require state em. 
ployeesto speak only English on the 
job, ordering a state employee's' 
challenge to Arizona's Englisho()nly 
constitutional amendment to be dis· 
missed as moot because the worker 
resigned seven years ago. 

The Justices did not take a view on 
the merits of what was one of the 
more Closely watched cases on the 
Coun's docket. Instead, they -ruled 
unanimously, In an opi:/llon by Jus· I 
Uce Ruth Bader Ginsburg, that be- I 
cause the Spanlsh·speaklng employ­
ee had left her state job before the i 
appeals coun's.1994 ruling. the Fed· ' 
eral counslackedjurlsdictlon to con~ 
sider her argument that the provi· 
sion violated her First Amendment 

. right to free speech.­
_ The deciSion. today meant that the 
ArIzona_ Supreme C9un will now 
have a _chance to provide an authori­
tative interpretation of the English. 
only -provision, which was added to 
the state Constitution In a 1988 voter 
referendum, arid to rule on whether 
it is consistent with the First Amend· 

- ment. Another lawsuit, In which sev· 
eral plaintiffs are challenging the 
provision, Is before the AriZOna Su­
preme Coun and the poSSlbll!ty reo 
milins that the United States Su­
preme Coun will review that coun's 
eventual ruling. 

In that reSpect,the ruling today 
simply' keeps the door open to· a 
future Supreme Coun decision on the 
constitutionality of the "official Eng· 
Iish" laws that two dozen states have 
enacted In the last few years. A.bill to 
declare English the official language 
of the United States, .and to repeal 
existing req~rements for providing 
bilingual material to voters at the 
polls, died in Congress last year aft~r 
It was passed In the House of Repre­

. sentatlves. _.• . 
If all the Coun had wanted to do 

today was dismiss the challenge to 
the AriZOna measure because It was 
moot, however, It could have done so 
in an opinion of a few sentences or 
paragraphs. JUll!lce .. Ginsburg's 3S. 
page opinion did more than -that,. 

essentially providing a road map for 
how Federal couns should handle 
challenges to new and untested state 
laws. In an era In which voter Inltia­
tlve~ are litcreasmgly popular as a 
way of bypassing, legislatures, the 
deCision today could proVe more sig­
nificant In the long run than In Its 
application -io the controversy at 
hand. 

Justice Ginsburg was pointed In 
her criticism of how the Federal 
District Coun In Phoenix and the 
United States Coun of Appeals for 
the Ninth Circuit, which sits In' San 
Francisco, handled this case, from 
the inception of the lawsuit _In 1989 
th~ough a final ruling In 1995 ~some 
five years after the case had In fact 
become moot, under the analysis the 
Coun adopted today. 

The lower -couns' initial' mistake,­
Justice Ginsburg said,was to refuse 


, a request from the Arizona Attorney 

General to let the Arizona Supreme 

Coun go first In interpreting the new 

Englisho()nly amendment. :-. 


Although the amendment reqUired 
English to be thelanguilge of "all· 
government functions and actions," 
Its me~ing was not as clear as that 
phrase might indicate. The Arizona 
Attorney General, Roben K. Corbin, 
took the view that state employees 
like, Maria-Kelly Yniguez, the plain· 

' 

tiff-in this case, In fact remained free ' ' 
to conduct business in other . Ian· 
guages to "facllltate,the delivery of 
governmental services" to non·Eng­
Iish speakers., 

But the Federal couns refused ei­
ther to consider Mr. COrbin's view or 
to request an Interpretive ruling 
from the Arizona Supreme Coun un­
der 'a procedure that AriZOna and 
most other states make available for 
such situations. 

"Warnings against premature ad­
judlcatJon of constJtutional questions ' 
bear heightened attention wben a 
Federal coun Is asked to invalidate a 
State's law"for the Federal trlbimal 
risks friction-generating error wben _ 
It endeavors to construeJl novel state 
Act not yet, reviewed by the State's 
highest court," Justice·' Ginsburg 
said. ,', ' 

The district court, applytrig Its own 
Int~rpretatlon of ,the amendment's 

, sweeping effect. declared -It iinConsil~ 
tutional in 1990. 'After Gov. Rose Mof- : 
ford; who had opposed the referen- : 

dum, refused to appeal. the Ninth 
Circuit gave the group that had spon­
sored the measure, Arizonans for 
Official English, the right to proceed . 
as appell8J)ts.1n plaCe of the state.' , 

One questiOidn the case today, ttl 
Arizonans for Official Englisbv. Ari· .. " 
zona,No, 9S.974,Was whether a prl· 
vate group like the amendment'S 
sponsors should ever be given stand· 

'. ing to pursue an appeal under such 

, 
circumstances. ­

Justice Ginsburg said that y.ohtle 
the,Coun had "grave doubts" about 
the standing of the private group, it 
was not necessary to rule definitive­
ly on that question because by the 
time the Ninth Circuit bad heard the 
appeal, the case was moot. Ms. ynl· 
guez had resigned from her state job 
on April 25, 1990, the day before the 
appeals coun placed the case on Its 
docket. The appeals coun did Dot 
learn of this development for 17, 

months, when It was notified by ,the 
state. JUstice Ginsburg criticized ' 
Ms. Yniguez's lawyer for not having 
informed the appeals court. 

"It Is the duty of counsel to bring to 
the Federal trlbun~'s attention, 
without delay, facts that ,may raise a , 
question of mootness," she said. 

Even after the appeals coun 
learned of the possible mootness, It 
went on to decide the case, and de­
clare the amendment unconstitution­
ai" on the theory that Ms," Yniguez 

stili had a claim for damages qainst 
the state for the violation of her f~ , 
speech rights. That theory was incor­
rect, Justice Ginsburg sald. 

There were also these other devel­
opments at the Coun today: 

Patent,Law 
" The Coun reaffirmed a longstand­

ing tenet of patent law that a patent 
can be Infringed not only by ,an Iden­
tical product or process but also" by 

one that is substantially fqutvalent. 
In a unanimous opinion by ,Justice 

Clarence Thomas. the Coun revisit­
dOC1r1n f 

ed whalt IS~f.~ thf· e 't' tl s'lencOeequlva ents or ...,e Irs me 
, It, descri~d t,he prinC!J!!~ in a 1950 ' 

decision. 

I 
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TheCOurttiad been asked lnthf' . 
case today; Wamer-Jenkinson CO.:; . 
Inc.,.v. Hilton'. Davis Chem.ical Co.• 
No. 95-728, to 'overrule the doctrine. 
burdeclined. '.' ..' . 

"Congress can legislate .the . doc­

trine.O~ equivalents out of eX1st~nce 

.'. anytimeltch~." Justice Thom- , 


,as. said.· ':, . . " " , 

No'netheless, the Court Overtu'med 

, a 1995 decision of the United States', 
'.Court of Appeals for the Federal 

Circuit here that, had applied the 
doctrine toresolve'thec:aseover a, 
,filtration process, for dye: Justice' • 
Thomas sWd the ruling was being 
'reversed. because the apPeals' court; 

, . ,had failed to evaluate several factors 
'. ,,1n'applying the doctrine. '. ' ' , : 

But the Court did not address' a 
'secOnd, Issue: whether-such caSes 

", ,should'beresolved by &Judge or,as 
. happened in this instance,by,ii:jury. 

COn.ecutlve:Sentence. 
:'.' : ,The Court ruled, 7 ,to 2. that' Ii 

mandatory flvt!-:'yearFederal ,sen­
tence for using a gun in connection .' " 

. ,with a', narcotics crime should be 
,served. after a state 'prison term.' 
,rather than "running, concurrently 
with the state sentence, ,", ;: 

. The decision,U,S v. GOnzales, No. 
95-1605,overtumed'a 1995 ruling by 

1" >' 

th,eUnited'States Court of, Appeals " 
for the lOth Circuit, in Deriver. Jus­

. ,tic,e Sandra Day O'Connor Wrote .the 
~ajorlty ()plnlon. Justices John Paul 
Steven,s" and Stephen G. Breyer,dis~

, seilted.·: ' 

: ." 
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- h Court ,....,est· . " ',,' ,But the Supreme Court justices sent sev­

/ . 

•• eral earlier messages,' most obviously, dur­
ing oral arguments last Dece~ber. that thelis'h 0nJl ' ' Arizona case ,was riddled WIth procedural 

HIg
Of. . 'Eng y , 'flaws that prevented it from being a g~ 

. . .' ill' H t W 1. -tWi ave 0 wal 
. 

Possible 1estCase iVot 
lhlld, lusticesDeclde 

By Joan Biskupic 
. WIIIIiDII ... Post SUI! Wriln 

The Supreme Court yesterday declined 
to decide whether states may adopt laws 
requiring public employees to speak only 
English. instead ruling that the case of an 
Arizona worker who said her speech rights 
were violated should have been dismissed 
years ago. ". 

The worker. Maria-KeUy Yniguez, was a 
state employee in 1988 '!Vhen Arizona vot­
ers adopted an amendment to the state 
constitution making English the official lan­
guage and requiring aU ~overnrnent wo~­
ers to do business only tn EngUsh. But .m 
1990 Yniguez quit her job handling medical 
malpractice ClainlS against the state and be­
gan working in the private sector. 

The U.S. Court of Appeals for the 9th 
Circuit nonetheless allowed her case to 
proceed and eventually ruled that Arizona's 
Article 28 violates workers' First Amend­
ment rights. Bya 6 to 5 vote. the appeals 
court also said the law interferes with the 
ability of residents who do nof speak Eng· 
lish to receive official information. 

Yesterday the Supre'me Court unani­
mouslv threw out that judgment. In an 
opinion by Justice Ruth Bader Ginsburg, . 
the court said that Yniguez's Clainl became 
moot when she stopped working for the 
government. "At that point," Ginsburg . 
wrote; "it became plain that she lacked a 
still "ital claim for prospective relief." 

The Arizona case had been closely 
watched because the "English-only~ move­
ment has so divided the country between 
those pushing for multicultural tolera~ce 
and those who believe in a common. unify­
ing language. This would have been. ~e 
first high court test of a measure reqwnng 
official English. enacted in some form by 
more than 20 states. 

t 

vehicle for a ruling on whether. forcmg .state employees to communicate only in 
English violates their rights to free speech. 
. In yesterday's decision finding that the 

case should have been dismissed in 1m, 
the high court also expressed "grave 
doubts" over whether the appeals court 

. was correct to allow the group that had 
spearheaded the English-only drive to in­

. tervene on behalf of ArizOna. When then­
Gov. Rose Mofford declined to appeal a 
Jowe,t..c»urt rutin$( a~inst the EOI~lish-only 
.Iaw, ArizonaiJsfor Official English inter­
vened and appealed to the 9th Circuit. 

Ginsburg noted that while state.legisla­
tors have been.accorded legal "standing" to 
contest aruling striking down a statute, the 
.English-only activists in this case are, not 
agents of the people of Arizona in any way. 
Ginsburg said the court would not defini­
tively resolve the "standing" question, how­
ever, because the case already was invalid 

. based of Yniguez's departure from state 
service. 

Throughout the litigation. the Arizona 
attorney general had maintained that Arti­
cle 28 required the performance of "official 
acts" in English but allowed employees to 
use other languages to deliver government 
services fairly andeifectively. But lower 
courts refused to accept that interpretation 
and spumed state efforts to seek a ruling 
by a state high court on how broadly the 
law should be construed. 

Reading part of her opinion in Arizonans 
for OffICial English v. Arizona from the 
bench yesterday, Ginsburg said, ·We note 
•.• that the federal district court and the 
9th Cifcuit might have saved the parties 
years of litigation had those cotirts accord- . 
ed more respectful consideration to the 
state Attorney General's request to obtain" 
a definitive state judgment on the breadth ' 
of the law. 
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. .'~ .COurt skirts the 'official
, '..'.,' ; 

... English'.issue 
.' because. the worter, Maria­Language Case is ruled· m()()t Kelly YDJguez, left her: slate job

in 1990, the case was moot.and returned to Arizona court " point, it,became"At tbat 
, plain tbiit sh,e lacked a sUll Vital 

By Tony Mauro , lawS like ArizOna's already clalm,~'wrote JustlceRuth 
, USATODAY have passed In 23 states and Bader Ginsburg for a unani· 

,~ pending In 10 states and 'moos court. , . 
, The SUpreme Court side. Congress. The Iowa Senate de. The court. was .also .con-. 

stepped the controversy over bates the Issue this week. cemed that a private group, 
otl1cial English lawS 00 Man- An Arizona government em- Arizonans tor OtIIdal F.nglish. 
day, turning an Arizona dispute 'ployee had challenged the had taken 00 the task of de. 
00 the Issue back, to Slate . state's 1988 otl1cial EDg1ish bal- fending the law after tJleD.Gov; 

, courts. , lot initlatlve,clalmlng it violat· Rose Motrord said she would 
The court's action has no et- ed her tree speech right to use, DOt. defend It Ginsburg'said 

teet on the national campaign Spanish and EDg1ish at work. there.are "grave doubts" about 
to establish English as the Iari- Her suit was viewed asa crucial whether the group had stand­
guage .used for mast govern- ,test at olllcial English laws. " ' Ing to participate In the case. . 
m~ntal functions. But the high court ruled ,that , The issue returns ~ the An­

, 

t : 

I .. ' 

, 

ZOD8 SUpreme Court, where a 

DYe case Is peoding that was 

being held In abeyance until 

the U.s. SUpreme Court nded.' 

Once the Arizona court de. 

Cides, the Issue could return to . 

the high coUrt in a form that 

the juSI1ces would be willing to 

take OIl. , 


Meanwhile. says Barnaby 

Zal1, lawyer for ArimnaDs for 

OtIIdal EDglish. the state is ex· . 

peded to continue Its policy at 

~otl1dald~tsto· 
be written in EDgUsb. while al­

lowing state,emplOyees to use 

Other IanguagiIis in their daily 

routine. 

, Also Monday, the court: 
, . ',' 
~ .. DeclIned to stopa major 

cJass.acd00 lawsuit that aCC\& 
, es ijome.Depot. the home-im­
, provement, cbaln, ot dlscrlmi- , 
nating agsInst women in 10 

Western states. Home Depot 

now must defend IIgelf In a 

tw05tage Utigatlon. 

. .. Let stand a ruling that 


,closed to the press and public a 

court proceeding related to an . 

Ohio prison riot In 1993. A 

judge kept the public out ot a 

h~ng aimed at reacblnga 

settlement In a clvil suit 

brougbt by Inmates. They' had 

Slied the state tor oven:roweJ.: 

Ing at the Southern Ohio Cor~ 

,rectional Pac\lltY in Lucasville. . ' 

I ' 
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Too many cases, too lew·caseworkers 

I 


Bias inthe 
workplace 
Last013pa~ 

Streamlined EEOC fights to stay above rising tide ofbias claims 

By Ben Rand 
Staff Writer fr" 

F 
irst her duties 
changed. Then 
she got fired. . 
Then a frustrated 

Annie Johnson went 
looking for help from the' 
state Division of Human 
Rights.

She never found it. 

The African-American 


computer operator, believ­
ing she was treated unfairly, 
asked the division in 1991 to 
investigate her employer for 
racial discrimination. 

Three years later,the state 
agency sent Johnson away with a 
routine letter finding "no proba­
ble cause" to her charge. 

Undeterred,Johnson filed her 
own lawsuit, and earlier this year 
got a far different response. The 
federal judge in her trial heard 
enough evidence of racial bias to 

award Johnson, a Yonkers resi­
dent, $6,000 in back pay plus legal 
fees. 

Critics say the ISO-degree turn­
around in Johnson's case illus­
trates the weaknesses in the na­
tion's system for enforcing laws 
against work place discrimina­
tion. 

Federal and state agencies, act­
ing as gatekeepers for every offi­
cial charge of discrimination, are 
being overrun by burgeoning case 
loads and political and bureau­
cratic pressures. 

The result, according to some: 
slumping confidence in govern­
ment's ability to enforce land­
mark anti-discrimination laws 
and increasing fears that legiti­
mate and important claims are 
getting lost. ' 

Conservative Republicans in 
Congress have gone so far as to 
suggest that the Equal Employ­
ment Opportunity Commission - ' 
the federal enforcement agency 
- be dismantled or at least fold-

Please see BIAS, 8A 

NOTE: The. following story ran in 12 suburban newspap:!rs 
owned by Gannett 
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Jury Awards 
$5.5 Million 

I 

To Epileptic 
EEOC Says Trucker 

.Unfairly Lost Job 


By Kirstin Downey Grimsley 
Washington Post Staff Writer 

"The very risk we were con­Aformer truck driver who has ep­
cerned about in fact occurred," Bat­ilepsy won a $5.5 million jury verdict 
ten said, adding that officials werein Detroit yesterday after alleging' 
Ua~lutely" surprised by the jury'sthat he had unfairly lost his job and 
verdict.was denied comparable work at a 
. Lewis joined the Ryder subsidiaryRyder Systems Inc. subsidiary in 
in 1976, working as a truck driverFlint, Mich., after suffering a seizure 
delivering automobiles to dealer­in 1989. 
ships. He suffered his first seizure inThe u.s. Equal Employment 0p­
1989 and lost his position because.ofportunity Commission, which state and federal transportation safe- .brought the lawsuit on behalf of ty guidelines regarding such ail­Thomas Lewis, 45, said in a state­ ments. Lewis sought to be trans-·ment that the $5.5 million verdict is 

a positionthe largest ever in a disability case ferred to moving 
automobiles from the auto assembly.and the largest amount ever won by 
line to waiting rail cars, but Ryderthe agency on behalf' of a single 

. subsidiary officials said he was aplaintiff. . 
safety risk and he was not offered. The jury awarded Lewis about 
another position.$192,000 in back pay, $960,000 in . 
: ~Since then, Lewis has been em­compensatory damages and about 
ployed sporadically and still seeks to$4.4 million in punitive damages, 
be rehired at the Ryder subsidiary.which were the amounts sought by 
Lewis took his case to the EEOC inEEOC attorneys. I 
1993, bringing a claim under the"The jury gave us everything, ev­
1992 Americans With Disabilitieserything," said EEOC attorney Deb­
Act, which requires employers to at­orah Barno. She said jurors told her 
tempt to accommodate disabled after the verdict they'were "baffled 
workers.by the company's lack of any at­
'. Federal caps on damages in suchtempt to accommodate Mr. Lewis in 

employment· claims would limit theany regard." 
amount Lewis potentially could re­Fred Batten, an attorney for Ry­
ceive to about $500,000, regardlessder, said the company will appeal. 
of the jury's verdict.He said Lewis had suffered another 


seizure last year while driving a 

truck for another company. 


http:because.of


Name Alone Can't Prompt Immigration Investigation, 
SAN FRANCISCO, Oct. 22 (AP) - tourist visa that expired 1,8 days 

Investigations of people by immigra· later, the court said. 
tion agents merely because their He was living in Oakland in 1986 
names sound foreign is unconstitu­ when his name was referred to an 
tional, a Federal appeals'coun ruled Immigration officer by Karen Muth, 
ori Friday. ' a Bank of America investigator, who 

The Coun of Appeals for the Ninth had encountered it during a credit 
Circuit also took the unusual step of card fraud investigation and thought 
overturning an order for the depor. it sounded Nigerian. 
tation of a Nigerian man because it Michael Smirnoff, an investigator 
found a serious constitutional viola· with the Immigration and Natural· 
tion in the seizure of the man in an ization Service, deCided to investi· 
apartment building and the search gate Mr. Orhorhaghe after failing to 
of his room. find his name in a computerized list 

The man, Jacob Orhorhaghe, was of those who had legally entered the 
called to an immigration investiga­ , country, after January 1983, the 
tor's allention by a ban,k employee coun said.---.. ---'-.-----­
because his name sounded Nigerian, Mr. Smirnoff, Ms. Muth, another 
the court said. immigration agent and a police offi· 

"One cannot ra tionally or reliably cer went to Mr. Orhorhaghe's apart· 
predict whether an individual is an ment building. Mr. Smirnoff, who 
illegal alien based on the sound of his was carrying a concealed gun, told 
name," Judge Stephen Reinhardt ,Mr. Orhorhaghe that they did not 
wrote in the 3·tO-O ruling. "Many If ,need a warrant, the court said. They 
not all Americans have 'foreign· opened his briefCase and found docu­
sounding' names, depending o,n ments referring to his expired visa, 
which countries, of origin we consid· the coun said. 
er foreign." An immigration judge ruled,that 

On Nov, 8, Californians will vote on the search was illegal, but he was 
an initiative that would require state overruled by the Board of Immigra­
and local officials, health workers tion Appellls, which ordered Mr. Or· 
and educators to repon to immigra­ horhaghe deponed. 
tion authorities anyone they reason­ i The appeals coon ovenumed that 
ably suspected of being an illegal , order, saying the case was a rare 

- ----- example of an "egregious" constitu· immigrant. 
tional violation that required theThe ruling on Mr. Orhorhaghe's 
barring of eVidence in an immigra· Icase should send a message to those 

! lion case. --­
tive, Proposition 187, said his lawyer, ' Judge Reinhardt said Mr. Orhor­
James Mayock. I haghe had been investigated by the 

"The proponents think you know immigration service solely because 
an iIIegal,alien when you see him," of his name. His absence from the 
Mr. Mayock said. He said the ruling I 

responsible for enforcing the Initia­

list of legal entrants Since JlOluary 
was "a protection for peo'ple who 1983 provided no additional evidence 

'might have foreign-sounding\ that he was an illegal immigrant, 
_names." . Judge Reinhardt said. He said Mr. Orhorhaghe was mar­

Citing a 1975 Supl}!me Coon rul· ried to a United States citizen and 
Ing that barred agents of the immi­was seeking legal resident status. 
gration service from detaining pe0­Mr. Orhorhaghe entered the Unit· 

ed States legally in October,J982 on a ple because they looked Hispanic, 
the judge said an invesUgatlon 
prom;:lted by a foreign-sounding 
name was equally improper and was 
ultimately based on race or national 
origin. 
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Prop. 184: Why Even Polly Klaas' 

Father Says It's a Big Mistake 


Surely there's no one in California 
who isn't sick to death of violent 
crime and fed up with repeat 

offenders. Indeed, roiling frustration 
with out-of-control crime bubbled 
over last winter when the "three 
strikes and you're out" law passed the . 
Legislature on greased skids. 

The law doubles prison terms for 
criminals convicted of a second felony 
if they have previously been convict­
ed of a serious or violent felony. 
Criminals who commit a third felo­
ny -anyone of the more than 500 
listed in California law-face prison 
sentences of up to 25 years or life. 

We strongly support longer prison 
terms targeted on repeat violent of­
fenders, but we opposed AS 971, the 
legislation that established the 
"three-strikes"law. As the first wave 
of "three-strikes" defendants moves 
through the courts, our worries are 
being borne out. These early results 
of AS 971 are why we also oppose 
Proposition 184. on the Nov. 8 ballot 

The existing law indisputably does 
some good by locking up the state's 
most Violent repeat offenders, but 
because it casts such a broad net, 
scooping up nonviolent as well as 
Violent criminals, it is also doing great 
economic harm to the state. 

Proposition 184 simply repeats 
. what was already approved in AS 
971, thus it would do nothing to 
improve the law. It would not put one 
additional criminal behind bars nor 
woiud it incarcerate anyone for a day 
more. However, 184 would surely 
multiply the harm that AS 971 has 
already caused this once-prosperous 
state. . 

That's why Marc Klaas opposed AS· 
971 and opposes Proposition 184. His 
daughter, Polly, was kidnaped from 
her bedroom last year and killed, 
allegedly by a man with a history of 
Violent crime. It was her murder that 
pushed through AS 971, a measure 
that had been floating around Sacra­
mento for some time. 

Klaas lobbied in vain for a com­
peting "three-strikes" bill that would 
have targeted repeat Violent felons, 
su~h .~ the man, ch~ged with mUT­

dering his daughter. Now he wants to 
defeat 184 because he thinks it would 
cost too much and would make a bad 
law worse. He's right. 

1. Proposltloa 184 .. 1Iaa~ry. 
The initiative clearly adds nothing 
new in the way of punishment. And 
legal experts say it is so pOorly 
drafted that it may unintentionally 
dilute provisions in the existing law. 
The initiative's ..three~strikes" pro­
visions may not apply to those with 
juvenile records or with felony con­
victions in other states. 

I. Proposltloa 184' w01lld make 
future reflaemeats Impoulble. The 
major difference between the existing 
law and 184 is that it would take a 
two-thirds vote of both houses to 

PROP; 184 
A Look at Key Issues 
on the Nov. 8 Bollot 

• One in a series 

amend· 184. The Legislature can 
amend the existing law with a simple 
majority. Proposition 184 would make 
it aU but impossible for stale legisla­
tors to fine-tune the "three-strikes" 
Jaw. That fine-tuning is already man­
ifestly necessary.. . 

S. Proposition 184 w01l1.lock Call· 
forala lato • wroa,hea." a"roatb 
to trlme toatroL No one condones 
petty theft. passing .,.d checks or 
possession of small quantities of U­
legal drugs. Those who commit such 
crimes should be punished. But the . 
bulldozer approach of the current 
..three-strikes" Jaw and 184 sweeps 
"third-strikers" convicted of these 
crimes into prison for the same terms 
as murderers and rapists.

Los An,elesCounty Dist.. Atty. GU 
Garcetti has already been forced to. 
file '9,000 "three-strikes" eases. The 
defendants include a Los Angeles 
man accused of stealing a. 8lice of 
pizza. A Pomona man could be given 
25 years in prison if convi.cted of 

stealing three steaks to feed nlS 

family. And a San Diego man who 

stole a can of beer could face a Similar 

sentence. 


t. PropOlltioa 184 would fone 
CaUforala to malatala aa expaadla, 
prlloa .y.tem that II already well 
kyoad the .tate'. ablllty to maaare 
properly. California prison population 
is at 126,000 and is expected to hit 
232,000 by the tum of the century. 
Prison officials project that the state 
will need 25 more prisons, above the 
present 28, at a cost of about $200 
million each: 

In a four-part series last week 
Times staff writers Dan Morain. Maria 
L. La Ganga and John Hurst brought 
into sharp relief the enormous costs 
and potential for abuse in the state's 
ongoing prison construction program. 
That construction program has gener­
ated a maze-like bureaucracy with 
minimal legislative oversight. Prison 
construction and operation costs are 
sky-high and soaring even higher. 

A decade ago, California aUocated 
less than 3% of its general-fund 
budget to prisons; this year it will 
spend more than 7.5%. The annual 
prison payroll exceeds $2 billion. Cali­
fornia spends more on prisoners' 
physical and mental health care-$372 
million-than 36 states spend on their 
entire prison budgets. Despite paying 
more in wages than almost any other . 
state, the California Department of 
Corrections has trouble finding com­
petent guards because the job is as 
dangerous as it· is dull and many 
facilities are in sparsely populated 

. parts of the state. 
The probable effect of the coming 


bulge of "three-strikes" offenders is 

extremely worrisome. Full imple­

mentation of this Jaw, if it occurs, 

would necessarily compete for al­

ready stressed resources that now go 


. into critical stale services. California 
already has a tough sentencing Jaw 
on .the books. Proposition 184 does 
nothing except lock us into sloppy, 
quick-fIX "solutions" that don't get at 
violent crime and may reduce OUT 
choices in eduCation, health care and 
other crucial areas. 
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*eno Vows to Expand 
Vigilance on Civil Rights 

,.'By Pierre Thomas ..! 

WIIIIiDiWo I'uoI SId wrilAir 
 ·banks and regulators trying to 

monitor their actiVity. :,
BIRMINGHAM. Jan. 15-: Reno also vowed to support Ie-

Speaking at the site of one ,of the , gal battles to ensure that universi­
most bateful acts of .the civil ties and colleges rrlainlain and im­
'rights era, Attorney General Jan­ prove racial div~rsity, and to 
et Reno promised that the Jus­ ensure allegations of police brutaJj·tiCe Department will expand its , ty will be vigorously pursued..
effort to fight against racial dis­ Although Reno IackriowledgedaimiDation in lending. employ­ that there has been progress on 
ment, education and other areas. matters of race, g~nder and oth·

On the date of ,slain civil rights , er forms of discrimination, she
leader Martin Luther King Jr:s " " argued that the legacy of an ugly
birtb. Reno chose the church past remained. Iwhere four young, black girls "We cannot sayiwe have com­were: ltiI.IedTih; a\ 1'9~:bombing to pleted our journeYlwhen even to­
calion the nation to confront ra­ dav. blacks and Hispanics and in
cial tensions and to broadly out­ many cases women have a hard·
line ber policies for President er t~me getting Iinto. college.Clinton's ne~1 term. ' , renting an apartment, gettmg a 

"') fear that what national con- job or obtaining ~ loan," Reno 
. sensus ,we have on civil rights' said in her' 50-minute address. 
may be at risk of unraveling," IV!)lYl ~TtDI'IIESS "We have not completed our 
IeDo said before a packed audi­ 'Attome, Dene,a' Janet Reno journey when the Unemployment
ence at the 16th Street Baptist outlined JUltlce Department's 

i rate for black males is still twiceChurda. "•. _There is today real , ,oall In flChtln, dllCrlmlnatlon. !as high as it is for white
disagreement about what 'civil tlf civil rightsdUef DevaJ Patrick, '.males.. :. That's ~not right.~
rights' . • • really means. There 1l1ighi mean a retreat on such Referring to,thtfr'ecent rash of 
are some that think we bave' matters. Patrick is generally reo :::Jires'at -predom:inantly . black 
gone toolar. who think we have gardedas having been an ag­ churches, Reno declared: "We
already achieved the ,aims of the gressive' .enforcer d. civil rights have changed outlaws, but we
civil rights movement. I say that laws and often came Wlder fire " have,' not alWays! changed our is not so. Some Americans. in· from conservatives. I ways. Old habits die hard .• , .
cluding some minorities, now , On affirmative Iction, Reno Our challenge 1s I to rediscover ' question whether integration is bluntly denounced IS "misguid­ our common inter,ests, our com·
still a valid goaJ." . ed" proposals by congressional , mon ground, and to remind our-

More often than not. she said, , Republicans and Califomiavot-· I . selves of our c01Il.ffioil future." " 
many, Americans of dif(erent ers to curtail affirmative'action Her audience seemed general-
backgrounds and races continue •by government.·. '" 1Y pleased that the nation's top
to live in largely separate worlds. " . "The president and I will con- law enforcer had Icome .down to

Reno's speech had been billed ,tinue to oppose-at every step talk about civil rights, :but some 
as htr most expansi\'e public com~ •of the way-any wholesale ban .were also leer\' about whether 
ments to date on the issue of civil on affirmative action in federal things would reaily change. ::. " 
rights. Sermonic and.folksy in de­ 'law," 6he said. That comment '. One member of the audience..
JiveJy, Reno did not detail a· laun­ was greeted enthusiastica1ly by , Lisa Baldwin, said I it was good to
dry list of new programs. Instead, the largely black' audience. , hear Reno talking openly about
she laid out her assessment of The attorney general pledged such issues, but added, '1 hope it race relations and described the to expand already-increased en­ , was not all talk."Justice Department's role in grap­ forcement efforts in fair housingpling with the ohen-divisive issue and mortgage, lending. She also
of civil rights enforcement. ,announced, that the department . While signaling that matters was studying ways to cOnfront
ofdiscriminlltion were a high lending discrimination against 
personal and departmental prior­ minority, business owners, an is­
ity. Reno also sought to allay 9·sue that has stirred considerable
fears in thecivilrightscommtmi­ controversy in thE' past between 
ty that the impenqing,.departure 

'" 
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~eno SUppOrts affirmative action 
BIRJ\UNGHAM. Ala. <-AF) - . 

Attorney General Janet Reno ob­
. served the birthday of MaI:"tin Lu­
, thet.:. King yesterday with a prom­

ise to push a civil rights agenda 

that includes strongsupport of af­

firmative action . 


.. I recognize that there are those 

who believe that affirmative ac­

tion is unfair;' Miss Reno said. 

"However, the fact that many mi­

norities and women are still strug­

gling at the bottom of the eco­

nomic ladder suggests that this 

criticism misses the mark, Soci­

ety's reality belies all the pur­

ported special treatment for mi­

norities," 


The attorney general walked 

this morning through Kelly In­

g:-am Park. a rallying site for civil 

rights demunstrators in the early 

1960s. and toured a civil rights mu­

,~eil:n. fnlm tbere, she headed to a 

nearhv. church where four black 

girls \;'en:, killed in a racist bomb· 

ing in 1963, 


h: ~,e" hourlong speech at the 

ChUl ch, .\];55 }{eno recalled the 

ci\'!1 r:ghls \'inhmce of 1963 in Bir· 

mingham :md King's role in lead­

in!! protest!' that ended legal seg­

re~arion in the city. 


":\lartin Luther King was a man 
who saw injustice and felt· the 
weight of oppression but refused 
to be broken by it," she said. "His 
life embodied and helped to define 
the true spirit of America - the •• quest for justice," 

She told the standing-room-only 
. crowd that there is disagreement 
in America toda\' about what the 
term ci;"j} rights'even means. 

"Some Americans, including 

some minorities. now question by 

word or by deed whether integra­

tion is still a valid goal;' she said. 


\C) 
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INationwide Settles u.s. Suit 
"On Bias in Inner-City Areas' 

Insurer to Invest $l3Million in CommunIties" ' 
' ' ,, 'I 

Several housing advocacy 'groups , By NEIL A.. LEWIS c:ally pOpulated by blacks and oth~r
and lawyers representing thousands minorities and are mostly fUled with
of blacks who say they were unable such old and tnexpenslvehousmg.

WASHINGTON, March 10 - The , to buy full coverage from Nationwide ,For example, he saJd that more than ,
NatJoawkle InsuraDCe Company, the as well as lawyers representing 80 percent of the houses In black

, nation's fifth-Iarsest Insurer, agreed ' agents who say they lost,thelr jobs neighborhoods of Philadelphia, fe.1I
today to Invest $13 million In minor­ for trying to sell policies In'mlnority , ' short of those criteria ! ,
Ity communities and to end a' series , areas Criticized the accord as "too , "The reallty for most people ~ 
of practices tbat the Government Umlted," however. that to buy a home, you need a mort., 
said discriminated agall)st blacks "It does not go far enough either In gage and to get a mortgage, you need
and poor people and furthered the ' eliminating discriminatory practices ' homeowners' Insurance," said Isa­
deterioration or !nner-clty neighbor- or compensating victims of current belle Katz Pinz1er, the acting head ofhoods. I , and past discriminatOry practices," the civil rights division. I

In agreeing to settle a lawsuit by said Shanna Smlth,the executive dl­ The nation's two largest Insurance 
the Justice Department, Nationwide reetorof the Fall' Housing Alliance. companies, State Farm and Allstate,
pledged to use the money over slK Indeed, the Justice Department agreed earlier to end discriminatorY 
years to help low-Income applicants agreement provides for no compen­ 'practices without seeking to chal:,
purchase ,and repair homes and 01>­ , sation at all for ,victims of Nation- ' , lenge the law. Mr, Hancock sald that 
taIn mortgages. In addition, Richard wide' praCtices,' sald Steptiert'ld. no other company was being Inves~·
D. Crabtree, Nationwide'S president, Dane, a lawyer In Toledo, Ohio, who gated for such practices, I
told ,reporters that his company Is representing 10,OOO-Toledo home­ Nationwide underwrites a little
would now aggressively market It- owners In a class action suit against .. less than 3 percent of the nation's 
self In urban areas. , Nationwide, seeking $400 million. " , homeowner policies, according to th+

"Strengthening urban neighbor­ U'nder the agreement, Nationwide Justice Department State Farm h8.?
hoods Is a Nationwide priority," Mr. did riot admit to violating any laws. 25 percent; Allstate. 12 percent; the 
Crabtree told reporters at the Jus­ , But the company reached Its settle­ Farmers Insurance Company,6 per~
tice Department, which had charged ment as it appeared It was losing Its cent, and the USAA Insurance Comf 
the Insurer, based In Columbus, Ohio, battle In the Justice Department suit. pany, whiCh serves active"and fori 
with violating Federal anti-dlscriml­ Nationwide had argued unsuccess- mer Dillltary personnel. has a little 
nation laws. .' tully all the way to the Supreme more than, 3 percent. ,I

Attorney General Janet _Reno Court that Its underwriting practices , The 113.2 mUlion to help refurbish 
Said: "We don't ask anybody to were not cOvered by the Falr Hous­ homes and aid In obtaining morti 
make a bad business judgment. Ing Act,whlch makes discrimination gages wUl be administered by the
What we were concerned about Is' In housing Illegal. Justice Depart­ Local Initiative Support Coalltlori
that proper business judgments be ment officials said It was' shortly based In !'4'.!lV..YOtk and the Nelgh1
made, but at the same time there be after the Supreme Court refused ,to borhood Reinvestment Corporation; 

, no discrimination Whatsoever based consider Nationwide'S challenge to a .1on race or other Inappropriate fac-' ....... W........... 

lower court ruling that the company tors." 
began to negotiate seriously. Today's news conterence waS an 

The, practices., Which" Justice De­odd combination of celebration of 
partment officials said had gone onNationwide's new promises and a 
for many years, were refusing to , .'strenuous effort by company offi· 
write Insurance poliCies for houses clals to piay down the 'accusations. 

, more than 30 years old and refusing Mr. Crabtree suggested that his com­
policies for houses valued at under pany was moving to develop "an 
SSO,OOO or with a market value well urban marketing strategy" inde­
below what It would cost to replace.pendently of the Federal lawsuit. 

Paul Hancock, the chief of the "As we strive to stre~gthen our' 
housing section of the Justice De- , ' position as a leading Insurance pro­
partment's civil rights division, said vlder, the urban'marketplace pro­
that those conditions applied to In·vides an attractive source of busl· 
ner-cltv. nelahborhoods that are typl·ness," he said., ' 
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Nation,vide Insllfance Settles Bias Claim 
---:-----------' ,Ie,;;; dii;re,gard for the rightsoi per- the American Dream of O\\lung your

By Pierre Thoma;; , ' 
"IIhiIICtOa,I'I:I$tSttffWriIfi sons aggrievE'd by such acti<?ns:: ' \ '0\\11 horrie is just that; a dream." 


, Justice Department civil rights at- Under the agreement, Nationwide 

NationwidelnSuranie. one of the tomeysaccused Nationwide or.dev~l- agreed to inspect the condition of : 


country's largest providers of home- ' , oping sPecific practices that severely homes to decide if they should be cov­

owner policies, yesterday said it ' limited "the opportunities of minori- ered; rather than refusing coverage 

Wo,uJd invest $13 million in inner-city , ties to obtain homeowner's insur- becauSe the residences are too old or , 

neighborbooOs as part of an agree-' ance.", The company's management faU below a certain value.ThesettJ~ , 


','>,ment \\ith the Justice Department to "instructed sales agents that Nation- "mentalso calls for NationWide: 

resOlve claims that thecorripany sys-' wide did not desire homeowner's in- _ To not 'impose any geographic reo 

tematically discrirriin3ted against low- 'surance business from neighborhoods' 'strictions that have the effect of bar­


,income minority communities. with substantial minority popula-ring homeowner insurance in minori-, 
The company also agreed to ' tions," the Justice complaint said. ty neighborhoods. ' 


change the way it underwrites and "Nationwide' conveyed this ,informa-' _ To increase insurance coverage 

markets homeowner POlicies. in ,What tion through the use of maps as well, through targete~ advertising and 

was described as the' most rompre- , as oral and written instructions.~ community outreach. " ' 

hensive settlement ever reached with· In addition, Nationwide discour-' T' 'vid $2 2 milJj' .' h f


" ' aged'p'rOVl'dl'ng certaU'l', hom'eo'wner in- ' - 0 pro e., on U'I eac '" 0 
an, insurance provider under the fed:.' , the ext ~'" years' to .,';~;~t home buy, 'sUrance policies for home,S below a' n, '?"" ,......., '-, 


eral Fair Housing Act. " "", spE!ri6ed,\wa!iie:or older than 29 years, ers in minority 'neighborhoods with 

NatiOnwi6!e, officials. denied! aUy' jUstiCe offid.alscharged, ' , down payments, dosing costs, below-


wrongdoing. and', maintained; the'! 'In Philadelphia, for example, Na- ,market loans, Second mortgages and 

agreement was simply reflective ora tionwide did not offer replacement home ownership counseling in 10 cit­
new attempt to better ,target an un- ' cost policies on homes valued under ies where th,e company does bUsj~ " 

tapped market: "We doD't believe, that' $50,000 or repair cost policies for ness. '. '" ' 

• ' we Committed any illegal acts;" Rich~ "homes valued under $45.000, essen- ,TWo of the industry's Largest com: 
ani D. Crabtree, president of Nation-" tiaUy removing entire neighborh()Ods panieS, State Farm Insurance Co. and 
wide's property and casualtyin'sur: from access to insurance coverage. In ,Allstate Insurance Co•• have agreed 
ance'companies, said dUrjpg a news I?hiladelphia County! 80.9 percent of to similar changes in underwriting 
conference at the justice DeJ)arl~ -homes in Largely minority Communi~ rules 'followingrecent conciliation 

, ment. "Theselurbai!lmaikets r~pre-' , ties were valued under $50.000. ' prOceedings ,with the Department of 

,sent attractive sources of business for 1990 census statistics showed.' Housing and Urba'n' Development, 

us as we strive to strengthen our po- , ,Such practices made home owner: 'said Paul Hancock, chief of Justice's 

sition as a leading insurance provid- ship in such communities a problemat- housing enforcement section, 

er," he said in· a company press re-,' icventiJre at best,Justice officiaJs said. ,"Insurers should make decisions 

lease; , ,,"The reality for most peopie is that based O~""'-I},ot race," Attorney 


But a re\iew of the Justice Depart- ,to buy. a home. yOli need a mortgage, General Janet Reno said at, yester­
"ment complaint filed agamsf Nation- ' 'and to get a mortgage, you need day's news conference. "This 'settle­

"ide portrayE'd the Columbus. Ohio- homeo'll.lIer·s insurance: said IsabeUe:, ment ensures that homeowners of 

b'asedinsuranc~ pro\ider as a compa- Katz Pinzler. acting assistant attorney', equal risk. regardless' of race or eth- ' 

ny tha't had intentionallyengaged,in generalfor'"d\iI rights: ~Without an' nkongin; Will enjoy eqtial access t(l 

disc~miriatory practic~s with a "reck- equal shot at getting this insu~na:. , homeowner's ins~ance." , 
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Tell me about your course, Race, 
Values, and the American Legal Process. 
The course examines deliberate choices 
made between 1619 and 1865 in the 
American legal system on the issue of 
race. It soon becomes evident as you 
read the cases that the process led to 
the most pernicio1lS-0-ption. There's no 
doubt that white people can plant cot­
ton, hoe tobacco, and work as farm 
hands, but for some strange reason in 
this country, only individuals who were 
non-white were compelled to be slaves. 
We also lo.ok at what happened after 
the 13th, 14th, and 15th Amendments, 
with a broad overview up to the Brown 
case. Then we focus on a particular 
issue. This year we will be looking at 
a number of voting rights cases. 

Why the emphasis on voting rights? 
You also mentioned that you were in the 
midst of litigating several such cases. 
Yes. The most critical issue in America 
is whether there will be a sharing of 
power. In 1993 the Supreme Court 
ruled in Shaw v. Reno that the redis­
tricting in North Carolina, which had 
resulted in increasing from zero to two 
the number of black representatives 

from North Carolina in Congress, was 
presumptively unconstitutionaL There 
have been similar outcomes in other 

PHOTOGRAPH BY RICHARD CHASE 

recent cases, and if these decisions 
stand and the trend continues, the 
number of African Americans in 
Congress will probably be reduced by 
at least 10 or 15 and maybe 20 - from 
the present number of39. In December 
I filed amicus briefs in Shaw v. Reno 
and a Georgia case, Miller v. Johnson, 
on behalf of the Congressional Black 
Caucus. I am also chief trial counsel in 
a Louisiana case where ex-Klansman 
David Duke could replace a brilliant 
young African American congressman, 
Cleo Fields. 

African Americans are very success­
ful in the entertainment field. But 
there's nothing Michael Jordan or 
Charles Barkley can do to change pub­
lic policy so that millions of children 
who currently have no health insurance 
can be protected. The only environ­
ment where you can decide such policy 
issues is the U.S. Congress. And when 
you decrease the number of congress­
persons who are minorities, you 
eliminate a core of individuals who are 
instinctively concerned about injustices 
having to do with race and poverty. 

What about minority representation in 
the judiciary? Pluralism creates a 
milieu in which most often both the 
judiciary and the litigants benefit from 

the experience of those whose back-
I 

grounds reflect the breadth of the 
American experience. Ju1stice Sandra 

Day O'Connor speaks elbquently to 
this point when she tatk~ about what 
she learned from Justice Thurgood 
Marshall's life. 

I think President Clinton under­
I 

stands the value of pluralism. The data 
on his judicial appointrrlents show a 

I 

substantial number of African 
Americans, as well as Latinos and 
women. During the Rea~an-Bush 
years, African Americanlfederal judges 
became an endangered species. 

You have been publiclJ critical of one 
I 

of your black colleagues qn the bench, 
Clarence Thomas, most V61ubly in your

I 
"Open Letter to Justice Clarence Thomas 
from a Federal Judicial Cdlleague" in the 
University of pennsylvani1 Law Review in 
1992. What prompted yo~ to write the 

I
letter, and what has the fallout been? 
In 1983 Justice Thomas ~aid that "but 

I 
for affirmative action laws, God only 
knows where I would be today. These 
laws, and their proper a~plication, are 

Iall that stand between tHe first 17 years 
of my life, and the secon1d 17 years." 
I wrote to him to say thlt he had 

I
acknowledged that these laws made 

I 
the difference in his ability to enter the 
arena and to be competitive. And that I 
thought that since he had made it from 
Pinpoint, Georgia, to th~ Supreme 
Court, he had an obligation not to for-

I 

get the thousands of individuals who 
still face extraordinary dbstades. I was 

I 
concerned that he would forget. His 
Supreme Court opinionis have borne 

out my worst fears. 

I received more then 1800 letters in 
response, and more than 90 percent 
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were very supportive. A third or more 
were from whites. 

What's your view of the contribution 
of the NAACP and the significance of a 

black congressman, Kweisi Mfume of 

Maryland, becoming president of the 

organization? A review of its 90-year 

history demonstrates that no single 
organization has done as much to 
eradicate racial injustice as the NAACP. 
Its success also made a major contribu­
tion to the advancement of women. If 
the NAACP had not won the Brown 
case, you would never have had the 
1964 Civil Rights Act, which prohibits 
discrimination on the basis of gender, 
race, religion, and national origin. 

As for Congressman Mfume, he has 
won more than 82 percent of the vote 
in his district. He could have stayed in 
Congress forever, maybe even becom­
ing a speaker of the house. Yet with this 
impressive record, he leaves Congress. 
It indicates his assessment of the 
NAACP's potential as a national instru­
ment for change. 

How does it feel to have participated 
in the 1963 march on Washington, and 
how does it feel not to have participated 
in the Million Man March in October? 

The 1963 march was the most exhilarat­
ing experience of my life. My children, 
who were then about 8 and 11, were 
with me, and they heard Martin Luther 
King's dramatic speech. I was in the 
midst of a movement that just had so 
much moral force that I was confident 
it was going to ultimately succeed, 
despite all the adversity, despite the fact 
that critical civil rights acts had not yet 
been passed. The decision to not par­
ticipate in the Million Man March last 
year was difficult. But from what I had 
read and observed, and from what I 
heard, I thought that it was going to be 
primarily a program for the advocacy 
of Louis Farrakhan's personal agenda. 
One of the easiest ways to measure 
who's in control is who speaks and for 

Judge Higginbotham 

how long. When someone as brilliant 
and dedicated as [Harvard University] 
Professor Cornell West is on the plat­
form and is denied the right to speak, 
and Mr. Farrakhan speaks for two and 
a half hours, the balance isn't right. 

You're known for planning your calen­
dar a year in advance and for maintaining 
an incredibly ambitious work schedule. 
What's your agenda for the coming year, 

and have you slowed down any since 

leaving the court at 65? Well I still start 
at five in the morning and work until 
nine or ten at night. A good thing 
about Paul, Weiss is that there are sec­
retarial services 24 hours a day, so I 
often get up at five and dictate onto 
their system, and they have it back to 
me in a few hours. My wife and I try to 
have dinner before nine, and that's a 
very important respite. I do think that 
I'm going to have to find a formula to 
cut back my pace a bit. My first effort 
will be after these major voting rights 
cases are finished - I'll try to extricate 
myself from being lead counsel on 
future pro bono cases. I hope that I 
will spend less time on litigating and 
more on writing. 

What are your writing projects? The 
second volume in my Race in the 
American Legal Process series, Shades 
ofFreedom, will be published by 
Oxford University Press in the next 
six months. I've tried to make it more 
than merely an updating of the first 
volume, In the Matter ofColor. That 
book examined race and the American 
legal process in the Colonial period. 
The new volume looks at how the legal 
system develops certain criteria about 
how black people should be treated. In 

1997 and in 1998, I will finish an addi­
tional two volumes, one comparing 
racial similarities between the United 
States and South Africa, the other on 
race and the Supreme Court. And then 
there's the autobiography, which I am 
anxious to complete. I'm the only sur­
vivor of the first five African Americans 
who were appointed federal judges. I 
knew them all, and they all said they 
were going to write autobiographies 
describing their personal reaction to 
the challenges they have confronted, 
the changes they have seen, and the 
failures that still concerned them. They 
died without giving us fully their 
insights. God willing, I'm going to 
write mine. 

What do you do for fun? My wife, 
Evelyn, who is also a professor at 
Harvard, and I watch detective shows, 
like "Perot" and "Columbo"; we also 
watch "Murder, She Wrote." And we 
enjoy having students over for dinner. I 
played tennis until I developed a slight 
heart condition several years ago. The 
cardiologist said he thought I was too 
aggressive a personality to keep on 
playing tennis because I did not have, 
in his view, the restraint not to go for 
the impossible shot. ,"""" 

Interview conducted by Nancy Waring 
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.the, pn:sidlmt ,attamoneofhis party's rore 
groups; me public approves. I expect we'll 
see this gambit again this, year whenever 
Clinton'spop~ty weakens. 

easily exploited by her On the Range, Political Forces conservative ' In 

Beat Market Fo.rces. . . :. 
__ C. __ c _" ____ .. ________._______...: ~:c c __ ~"~_______." __________ ~ c__ ~ _________ _ 
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'·.':rrient~ 

.'''' " <".....:advisory . councils 
made,up of-'hke the Colorado group-' 
rancliers;'environmentalists and others. 

.. ·.The·U.S: .. gOverninent'spends about $50 
million more per,Jyear.·adminiStering federal 
grazing! lands"than1it'receives in fees. 'As' a 
recent ;studY·p.rod llced:,jointly. by the 
WildernesS SbCiety,arid:;tne: Environmental 
Defense ,:Fund:shows, o~ergrazed lands can 
leaCl-,to:additib!\aEtax burdens when it 

left ,.:becometi·necessaryforme gOvernme~t to pro- .. 
, .;; :••J '. ··;;.~~ec·t:fthr·eat·iited: species: under the i i,'i:s,i:rllggW·.:is;.<iver",that 

I ~ ", . ': 'Endangered'SpeciesACt.·
(yJ~~'Al"lE : ~r,azia:ag Fees' But ·the amount of public money at 

~ ~, 

"town 'and headecl,west"': to the source of his 
troubles. In a·, series ,ofmeetings, in Colorado 
and elsewhere in the'region, Babbitt is hoping 
to find the basis:ror'a;neW'consensus on land 

,,'.policies. : Meeting in·private .small-group ses­
. ",sions in which· tanchers, environmentalists and 

, academics·search,for common ground, he·is 
starting.all over again, tending.to·the grass 
roots he neglected: before first announcing his ' 
proposals last. year. 

The linchpin of Babbitt's latest approach is 
Colomdo, where Democratic Gov. Roy Romer 
·Iias helped the interior secretary foljt' a work-· 
ing group ofdisparate interests. Ba6bitt ached­

. '1 . hi. rCIVI rig ts were too provocative ror 
. Clinton, to handle, laments the adriUnis­
'jration's silence biit ·does,;'not blam~ 
'::plin.ton personally~::1see it/as syh1pto:. 
;'matii:of a Iarger:problein cotifrontiiig the 
:.cOuntry," Gtiiiiiersays. ;'I·t!Ui1k:we're·ii{a 
'state:6f deriliilalSout the;isSu~'of r:ice:ii1 
" and about the contiriJedn~ fOr 

in enforCing the civil'rightS'laws. 
the.i· denyiiig,.:here'sfa.problem al:loilt 

president not a' Repub- race. One of the manifestati6ns of this is 
Iiean but a Democrat elected wim over- that those of us who persist ii.. still seeing 
whelming black support. a problem are accused of hallucinating." 

Lani Guinier, w~ essays on race and I . 
GUINIER'S VULNERABIU­

ty was quite: Visible and 

, 
stalce.:is relatively small considering the . years protests 

intensity of me light. One. source of Western and ' are practic­
animus is that the value ofptivate land adjacent ing me denial ;Gwruer des­
to federal grazing lands is liable to decrease as ctibes. Race Pfrsists :as the 
grazing fees rise. For some Westerners, the obvious subtext for' many 
issue is not so much a matter of how much they issues, from wblfare reform 
are willing to pay for grazinginghiS: but how to ctime. RacUil stereotypes 
much me value oftheir ptivate' property will be that have alway. been a sta­
depressed by the change in fees. Babbitt has the ple of . cultl.!re are 
aumority to set fees ·with an administrative 
order. But to avoid a Senate batde over his 
decision, he.will need broad·based support in 
the West. Without it, raising fees will only 
ignite a new round of calls for me interior sec­
retary's head. - FRANCIS WILKINSON. 
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AffirmatiVe Action 

Ninth Circuit Upholds Stay 

Of California's Proposition 209 


The u;s. Court of Appeals for the Ninth Circuit has 
upheld an order blocking the implementation of 
California's controversial Proposition 209 as ,legal 

challenges to the anti-affinnative action initiative move 
through court. 

In a three-sentence order issued Feb. 10, the appeals 
court rejected a bid by backers of the voter-approved 
initiative to immediately reinstate the measure (Coali­
tion for Economic Equality v. Wilson, CA 9,97-15030, 
2/11/97). But the appeals court also said it will consider 

,the merits of lifting an injunction that was imposed in 
late December later this spring, after additional briefs 
are filed by the parties. 

The Ninth Circuit order came only days after a fed· 
eral district court judge rejected a similar request by the 

, proposition's, supporters, Californians Against Dis­
crimination and Preferences, to implement Proposition 
209. The proposal was decisively approved by voters 
last November, but was immediately challenged in 
court and has not been put into effect. 

AvoidIng SeeSaw Approach. In his latest decision refus­
ing to reinstate the initiative"while the appeals contin­
ued, federal district court Judge Thelton Henderson em· 
phasized a "desire to avoid an 'on-again, off-again' ap­
proach in this case" (Coalition for Economic Equality v. , 
Wilson, DC NCalif, C96-4204, 2n/97). 

"The defendants in the case will soon have the op­
portunity to present their appeal, on its merits, to a 
panel of the [U.S.] Court of Appeals," Judge Henderson 
wrote. "CADP has not persuaded the court that upset­
ting the status quo prior to that hearing woUld benefit 
the public. On the contrary, having considered ,all the 
submissions, this court is satisfied that granting the in­
stant motion for stay would not serve the public inter- , 

. est." 
Last December, Henderson issued a preliminary in­

junction against implementation of the proposition, 
stating that the coalition of civil rights groups that chal­
lenged its legality were likely to prevail on their claims 
(249 DLR A-7, 12/30196). 

Ail appeal of that order currently is before the Ninth 
Circuit, where it has been assigned to a panel of three 
judges: 'Diarmuid O'Scannlain, Andrew Kleinfeld, and 
Edward Leavy. 

Sets Expedited Schedule. In their Feb. '10 order. those 
judges refused to lift the injunction until they decide the 
merits of the case. The panel, all Republican appoin­
tees, also schedUled an expedited briefing schedUle on 
the case. 

The panel also stated that further appeals from the 
grant of the preliminary injunction can be submitted on 
the merits after those briefs are filed later this month, 
Additional oral argument also will be schedUled, if nec­
essary, the Ninth Circuit said. 

Proposition 209 woUld prohibit the state from dis­
criminating against or granting preferential treatment 
to any individual or group "on the basis of race, sex, 
color, ethnicity, or national origin in the operation of 
public employment, public education, ~r public con-

tra~g." Both supporters of the initiativJ, led by Re­
publi~n Governo,r P~t~ ~J.lson, and opponents­
mcludingmost maJor Civil nghts organizations - have 
vowed to continue their fight over the issite, which is 
expected eventually to reach the U .S. Sup~me Court. 
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against the employer. See AAA Rules 32(d), 35. As for 
the arbitrator expenses (whatever they might actually 

. turn out to be), to the extent if any that the arbitral 
award does not shift them to the employer, they will not 
necessarily add to the employee's overall dispute reso­
lution expense. The Due Process ProtOcol for Mediation 
and Arbitration ofStatutory Disputes Arising out ofthe 
Employment Relationship (endorsed by, among others, 
the American Arbitration Association, see supra n.4), 
which calls for arbitrator expenses to be shared to the 
extent feasible by both employer and employee, see '\I 6, 
was created with the express goal of "provid[ing] expe­
ditious, accessible, inexpensive and fair private enforce­
ment of statutory employment disputes," Protocol, .Gen­
esis. There is no reason to believe that result will not oc­
cur here. 

The majority also rationaliies its contractual modifi­
cation as a counter to the employer's commanding po­

sition in the employment relationship: "Arbitration;will 
occur in this case only because it has been mandated by 
the employer as a condition of employment." Maj. Op . 
at 37. I would suggest that the appellant's claims will be 
arbitrated, if at all, because each party agreed that the 
employer could so elect. In any event, if the majority be­
lieves that the arbitration agreement was reached under 
duress or that it is unconscionable, it should say so 
straight out and declare it unenforceable, as the appel­
lant requests. On the other hand, if the majority truly 
believes the agreement is enforceable, as it maintains, 
it should enforce the agreement as written without judi­
cial reformation. . 

For the foregoing reasons I dissent from the majori. 
ty's holding that contractually required arbitration is 
conditioned on the employer's agreement to pay all ar­
bitrator expenses. 
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SPEECH BY U.S. ATTORNEY GENERAL JANET RENO 
0N MARTIN LUTHER KING'S BIRTHDAY, IN BIRMINGHAM, ALABAMA 

.\ . . I 

Civil Rights: A Challenge of Conscience civil rights remedies. Some Americans, includtng s~me mi­
. . . . . norities, now question, by word or by deed wh~thenntegra-

I am honored to be here at the l~th Street Baptist Church, tion is still a valid goal. I fear that what national consensus we 
and I am hu~bl.ed by the OPPOrtu?ltyto speaktoyo~ ona day have on civil rights may be at risk ofunravelliot. And efforts 
o~such spe~lal1mportance: the b1rthday of Dr. Mart10 Luther to divide us along racial lines, for political ~dvantage or 
King: Jr. I w1sh every ~~r1c~n could s.pend the day as I have, worse, leave many wondering whether we will ~ove forward, 
walking Uu:0ugh the ClVl1R.1g~ts I~~tute across the street, or slip backward, in our common struggle for equal opportu­
II:nd reread1O~ some of Dr. King s wnti~s.an~ speeches. Mar- nity and fundamental fairness. . . I . 

tin. Luther King ~as a man who saw 10lustice an.d fe~t t?e I say we will move forward. But in so doing, it is not enough 
we1ght.of oppress lon, but re~used to be bro~~n by 1t H~s hfe to dismiss every criticism as mean-spirited racism, or narrow­
embod1ed an~ he.lped to def10e the true spmt of A?tenca - minded ignorance. We need to examine ourse,lvesand our 
the quest ~or lusb.ce. ~d he was able to express h1S outrage world with a critical eye and an open mind. We have to ask the 
and yearn1O~ for lusb~e ~o forcefully and s!> eloquently, that difficult questions and attempt to answer them.IWe must talk 
he reac?ed 1Oto Amer1ca s soul an~ f:he nati.on resp0l.l~ed; openly about race relations in this country and try to leave 

Dr. ~ng had. the strength o~ spmt to w1thstand lall and the angry rhetoric blind. I . 

march 10 the m1dst of angry raC1sm and he had the courage to We know that not all of our ills are explained by racism and 
b~ttle hate with love. He neve~ strayed from the path of non- gender bias. But we also know that prejudice, intolerance 
VIolence, though ~any of us .~l~ht ~ave been. tempted to ~a? and discrimination persist today. I 

",:e been face~ W1th the Vlhf1cation exper1enced by C1V11 Our challenge is to rediscover our common ~nterests, our 
r1ghts workers 10 those days. common ground and to remind ourselves of our common fu-

And it was here in Birmingham, and here.at the 16th Street ture. At bottom' the needs of those in the black community,. 
Baptist Church, that American witnessed some of the most the Hispanic coinmunity; the Asian American community are 
heroic efforts and the lowest, darkest moments of the struggle. the same as those in the white community: a healthy start, 
Fo~ it was here in this yery churc.h, 34 years ago, that ~n ugly stable and crime free neighborhoods, quality e4ucation, sup~ 
rac1st attack took the 1Onocent hves of four young glrls, at- portive families and decent work opportunities. When we 
tending in their Sundll:Y ~chool cla~s.1 am ~onored th~t Altha step back and look at our situation, we find that there are 
Robertson and Comm1SSlOner C~rts ~cNa1r and Max10e Mc- ways to bring our communities together, to bri~e the differ-
Nair, ~e parents of two of the glrls killed by t?at b~mb, are ences that separate us and to reestablish our commitment to 
here w1th us today. Let me say to you what Dr. King sa1d to you civil rights in America. I 

.34 y~a~s ag~. "l?eath is not an end" fo~ those fou~ girls. They One way of doing that is through our personal exp,eriences 
are hv10g stll1, 10 our memory, and the1r power still moves us. in interacting with others of different backgrounds ~ where 

And it was from this very church, ~arlier in that same year, we live, where we work, where we go to school. :roo often, we 
that thousands of young people, chlldren really, assembled live in our own insular worlds, with each of us enforcing our 
for a nonviolent demonstration and went to jail to protest seg- own voluntary racial separation. We pass eachl other on the 
regation. And the next day, when more students and adults street or in the shopping mall but we don't connect as indi­
went to demonstrate, Bull Connor let loose his dogs, his clubs viduals. ' I' I 

and his hoses rig~t outside here in Kelly Ingram. Pa~k. B~t A 1995 Washington Post poll found that virtually. half of 
those demonstrabons broke the back of segregation 10 B1r- those surveyed did not feel it was important that d1fferent 
mingham. racial or ethnic groups should live, go to school, or work to­
. These episodes remind us of the courage of ordinary citi- gether, so long as they were treated fairly. But this attitude 

zens who daily met with hateful prejudice. Martin Luther comes dangerously close to the "separate but equal" doctrine 
King was right when he said that "one day the South will rec- that was so rightly rejected in Brown v. Board of Education. 
ognize its real heroes."· With this separation, we risk a lack of understa,nding of, and 

Let me pause here to recognize one of those heroes here in appreciation for, the views and perspectives of others. Dr. 
Birmingham, Arthur Shores, who just left us late last year. As King knew that you could eliminate legal segregation and 
one of the only African American practicing attorneys in Ala- still not achieve integration. True integration, he believed, 
bama during the 1940's, Mr. Shores was a lone voice in the will be achieved by true neighbors. '. ' 
wilderness defending the civil rights of his people, and he To those in the white community who seek the false comfort 
played a critical role during the 1960's when he represented ofliving their lives only among others like them,l say they are 
Dr. King and Reverend Fred Shuttlesworth among other civil wrong. And to those ·in the black community ~ho ;say they 
rights pioneers. He will be missed, by family, friends, and in- need no part of what they see as a white establishment, I say 
deed, the entire community. they are wrong too. We all need each other. RaCial isolation, 

There is no question that the ideals for which Martin no matter who chooses it, is unacceptable. I : 

Luther King struggled are the ideals we still strive for today. This week, especially, I would ask each one of us to reach 
The goals are the same. Discrimination and naked hatred out to someone on the other side of our racial diYide +- maybe 
must be eliminated from our society.·Our national creed must someone you work with or go to school with b~t do~'.t really
always be freedom, justice and equality of opportunity for all know. This weekend, visit a church or temple W1th a d1fferent 
Americans. congregation, so that this Sunday morning isn't! in Dr. King's 

But there is today real disagreement about what "civil words, the most segregated hour. in America.;" Take th~se 
rights" in today's world really means. There are some who small steps in our effort to rebu11d a sense of commun1ty, 
think that we have gone too far; who think that we have ai- . where ?iversi~ is valued and i?tolerance is un~cc~ptable. 
ready achieved the aims of the civil rights movement There Pres1dent Chnton ha~ made 1t a. cornerston~ pf h1S agenda 
are others who challenge the value and fairness of traditional for the next term to umfy the Nation around 1ts core values . 
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Civil Rights 

Clinton Support For Affinnative Action 
Is Subject Of Reno Civil Rights Speech 

The Clinton administration will conti~ue to 
support affirmative action during the presIdent's 
second term and will C?Ppose "anY w~,olesale ban 
on affirmative action m f~derallaw, U.S: At~of'o 
ney General Janet Reno saId Jan. IS from Blrmmg­
ham, Ala., in a speech delivered on Martin Luther 
King Jr.'s birthday. , . 

Speaking from the pulpit of an historic Baptist 
church, Reno outlined the Justice Department's
civil rights agenda for the next four years, includ­
ing the administration's efforts to combat discrimi­
nation in the workplace. OIi. this front, Reno said 
the administration will continue its "mend it not 
end it" affirmative action policy, which was first 
announced by the president in July 1995. 

Reno also addressed the administration's ef­
forts to ensure equal opportunity in education, to 
expand access to capital to minority businesses, 
and to prosecute those responsible for the rash of 
church burnings. She delivered her speech at the . 
16th Street Baptist Church in Birmingham, which 
was the site of a bombing in 1963 in which four 
black school girls attending Sunday school were 
killed. 

Denounces Prop 209 
The attorney general held up "affirmative ac­

tion done right" as the answer to "unequal oppor':
tunity in the economy," and reiterated Clinton's 
opposition to a voter-approved California initia­
tive that would bar affirmative action consider­
ationby the state in education and hiring. 

Enforcement of the measure, known as Proposi­
tion 209, has been enjoined by a federal judge in a 
legal challenge to the initiative that Reno's Jus­
tice Department has said it will join on the side of 
civil rights,groups-taking a stance directly oppo­
site to a Jllajority of California voters. 

Proposition 209 is "both unconstitutional and 
bad policy," Reno said. "It would prevent local 
jurisdictions and state agencies from recognizing 
the need for additional, well fashioned affirma­
tive action measures to overcome, the effects of 
past discrimination and bring minorities into the 
economic mainstream." . 

"By singling out race and gender for this distor­
tion of the ordinary political process, Proposition 
209 denies equal protection of the laws," accord­
ing to prepared remarks attributed to Reno ob­
tained from the Justice Department. 

Calls Congressional Efforts 'Misguided' 
Reno said Congressional efforts to tinker with 

affirmative action are "misguided and counterpro­
ductive," because DOl is already abiding by the 
limits placed on affirmative action by the Su-· 
preme Court in its 1995 decision in Adarand Con­

, structors Inc. v. Pena «67 FEPCase 1828). 
Reno said "the president and I will continue to 

oppose any wholesale ban on affirmative action 
in federal law." The administration had "firmly
and unequivocally"opposed legislation intro­
duced in the last Congress that would have ended 
all racial and gender "preferences" in federal 
hiring and'contracting programs <236 DLR AA-l, 
12/819S). Rep. Charles Canady -<R-Fla), who spon­
sored the Equal Opportunity Act in the last Con­
gress, has promised to reintroduce similar legis­
lation in the 10Sth Congress. I 

When "affirmative action is done right, there 
are no quotas, there are no preferences for the 
unqualified, and the programs end when their ob­

. jectives have been achieved," Reno sa~. 

Reno said 'that she herself benefited ye'ars ago' 
from a kind of affirmative action when she got her 
first job as a records clerk in a sh~rifrs depart­
mEmt because her father, a local crIme reporter, 
knew the sheriff. The attorney general said she 
was denied Ii job in a large Miami law firm after 
she graduated from law school because she is a 
woman.. 

(Text of the speech appears in Section E.) 
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He has pledged to bring together the diverse strands of our 
people and foster an environment of reconciliation and mu­
tual respect These values are at the heart of civil rights and 
shape our civil rights agenda for the next term. . 

Church Bumings 
Ironically, perhaps the best recent example of people in 

this Nation coming together across racial, ethnic and reli­
gious differences to confront a common problem has been 
our collective response to the disturbing rash ofchurch burn­
ing over this past year or so. These crimes have traumatized 
the victim congregations and ~ommunities. and stirred the 
national conscience. Any sort of desecration of any place of 
worship is among the most despicable ofcrimes, reaching to 
the most deeply felt of all American tenets - freedom of re­
ligion. But the destruction, particularly by fire, ofan African­
American church resonates especially deeply in this country, 
harkening back to that bleak period in our nation's history 
when the bombing here at the 16th Street Baptist Church was 
one ofmany. 

It is for these and many more reasons that the President has 
made it a top priority to prosecute those responsible for these 
arsons, to prevent future damage to houses ofworship, and to 
help communities and congregations in their efforts to re­
build. . 

We have deployed over 200 ATF and FBI investigators 
around the country to investigate these arsons. The National 
Church Arson Task Force, co-chaired by Assistant Attorney 
General Deval Patrick and Assistant Treasury Secretary J ames 
Johnson, has responded to these crimes by bringing together 

.. the FBI, the ATF, Justice Department prosecutors, theUnited . 
States Attorneys, the Cominunity Relations Service and the 
U.S. Marshals, in partnership with state and local law officers 
and prosecutors. 

We have achieved striking results. Federal agents have re­
sponded to over 300 arsons at houses of worship in the last 
two years, and many of the incidents investigated have been 
solved. Through a combination of federal and state arrests 
and prosecutions, we have made arrests in 31 states and have 
obtained convictions in 21 states. 

There is also a tremendous. diff~rencEl betWeen the fires 30 . 
years ago and today. Church attacks then had tacit support of 
too many people in the community. Today the reaction has 
been universal outrage. These attacks are rightly seen as a 
threat to our common sense of sanctuary. These fires have 
also generated a tremendous response from ourcommunities 
- solidarity among followers of many faiths, donations of 
money.and in-kind support (such as church robes and hym­
nals, pews and pianos), and countless volunteers to help the 
prevention and rebuilding efforts. 

It is so heartwarming to hear a young teenager talk with 
pride of her trip to the south to help rebuild one of the 
churches attacked, and to hear her talk of the welcome that 
she was given by that community. It was wonderfUl for me to 

. travel down a little old dirt road in South Carolina with the 
President to see the site of a church that was burned, to see 

. only the beautiful oak tree that half covered the church still 
standing, and then to go further down that road to the new 
church that we dedicated. And then to have the people ofthat 
community, black and white, come together and speak out 
with such spirit against the hatred that caused that crime. 
Haters are cowards; and when they are confronted. they most 

. often back down. It is so important for all America to speak 
with one voice against the hatred and the bigotry that is some­
times in our midst 

Our experience With church fires shows us, at the very 
same time, how much we have achieved and yet how much we 
have left to do. . 

In many ways we have "made real the promise of democ­
racy." What makes the American dream possible for so many 
is our commitment to making ours a fair and more equal so­

~ 	 ciety, where every American can make full use of his or her 
potential. and no segment ofsociety is left out 

,~ . . , . 

. . . I . 
Unfortunately,we have not always lived up ,to that commit-. 

ment I know that personally. When I graduated from law 
school in 1963,. one of Miami's large firms tlimed me down 
-simply because I am a woman. Luckily, I was able to ad­
vance in my career, and in 1993, no one told me I couldn;t be 
Attorney General. But so many have shared :in the unfortu­
nate experience of discrimination.· 1 

In our own generation, we have seen remarkable progress 
in our efforts to bridge the gap between ourlideals and the 
harsher realities ofdaily experience for so many citizens. Our 
national journey. has taken us from segregated classrooms to 
integrated ones; from Jim Crow laws to civil1rights laws for 
women, minorities and perSons with disabilities; from lit­
eracy tests for voting to minority representation here in Ala­
bama at every level of government, including the mayor of 
Birmingham and Congressman Hilliard in the Alabama Con­
gressional delegation. And the political inclusion that has 

.	been brought about by the Voting Rights Act has led to so 
much of our progress. Just today, the federal' government is 
announcing additional· resources to preserVe the historic 
Selma-to-Montgomery trail that Dr. King and others marched 

. along to dramatize the need for the Voting Rights Act 
But thirty years after the passage of the Voting Rights Act, 

and forty years after Brown v. Boaro of Ed:ucation, racial 
prejudice and the corrosive effects ofdiscrimination are still 
with us. I· 

We cannot say that we have completed our journey when 
even today blacks and Hispanics - and in many cases, 
women - still have a harder time getting into college, renting 
an apartment, getting a job or obtaining Ii loan. We have not 
completed our journey when the unemploYment rate. f9r 
black males is stilUWice as high as It is for white males. Even 
college educated black, Hispanic and Asian American men, 
and women of every race and ethnic backgrOund, are paid 
less than comparably educated, comparablyjtrained, white 
men. These problems are doubly difficult for black and His­
panic men and women who also have disabilit~es. Worst ofall, 
reports ofviolent hate crimes, against minorities and against 
ga.ys and lesbians, are disturbingly high. Ifsonie ofthe church 
fires are any indication, hate itself has become more brazen. 

We have changed our laws, but we have not ~lways changed 
our, ways. Old habits die hard. Attitudes evolve slowly. And 
we must do more to open the doors of opport~nityso that ev­
ery individual can share in and fully contribute to America's 
magnificent bounty. . I 

The Department ofJustice is committed to doing our part 
Our mission can be simply stated -to enforce: the civil rights 
laws vigorously and faithfully, without fear or favor. It is a task 
about which I care deeply and have made a high priority at 
the Department We have been extremely fortunate in this 
last term to have Deval Patrick as the Assistant Attorney Gen­
eralin charge of the civil Rights Division. He is one of the 
finest public servants I have ever known. Dew} will be leav­
ing at the end of this month to return to Boston to be with his 
family. We will all miss his leadership, his vision, his intelli­

. gence and his gentleness. And underneath that gentleness is 
some of the toughest steel I know. . :1 . . 

While we will miss Deval, our enforcement of our civil 
rights obligations will not diminish. It cannot. This Depart­
ment will be ever vigilant and forceful in bri~ng our cases. 
The next four years will see our continuedIattack on the. 
legacy of discrimination that has created so much inequality 
and that continues to have a devastating impact on our soci­
ety. ··1 . 

Let me highlight four areas where I am committed to build­
ing greater community and combatting discrimination: fair 
housing and fair lending, including business lending, employ­
ment and affirmative action; education; and Ibuilding trust 
between law enforcement and the minority community. 

Lending Discrimination. .·1· . . 
In the next four years, I want to expand our. success in the 

area of fair lending and fair housing. Home ownership has 
pr.0found significance in this country and is still at ~e center 
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of the American dream. Yet, many Americans are kept from 
that dream when they are denied home mortgage financing 
or property insurance on account of their race or national 
origin. For years, disparities were explained in the industry 
as justified solely by differences in creditworthiness. But the 
studies over the last several years have laid that to rest Black 
and Hispanic applicants for loans are being denied financing 
at a much greater rate than white applicants with virtually 
identical qualifications. Some banks have simply not done 
business in minority neighborhoods, while others charge 
higher rates or add extra charges to their loans in minority 
areas., .. : ' 

Our effort to address this problem has been a combination 
of working with the banking industry to reform their prac­
tices and suing banks whose practices evidenced discrimina­
tion. ' 

We are not asking banks to make bad loans; we are telling 
them that here is some business that you shouldn't have over· 
looked. And we are working with them to train their employ­
ees in practices and procedures that ensure that there is no 
discrimination. 

The results of these efforts have belm' remarkable,in a 
short period of time. In part due to our work, we have ex­
panded the availability of loans to minorities. Between 1992 
and 1995, the number of home loans to minorities grew by 
more than 100%, twice the growth rate for home loans gener­
ally. Here in Alabama. the number ofhome loans to minority 
borrowers increased 122% from 1992 to 1995. nearly three 
times the increase in lending to borrowers in the Alabama 
market as a whole. 

We are also increasing our fair housing activity in Alabama. 
The Civil Rights Division sent fair housing testers to Mont­
gomeryandlast summer. we filed !it reco,rd~setting $1.8 mil­
lion settlement for housing discrimination against the owner' 
'of a number of apartment complexes in Mobile. We also work 
closely with the fair housing groups that recently have been 
established in Birmingham and Montgomery. This type of 
work is taking place across the country. We will continue to 
make sure that there is no discrimination in the housing and 
lending market and that aU Americans can pursue their 
dream of homeowners hip. 

Access to Business Capital 
In this next four years. I want to expand our fair lending 

work into the area of business lending. Access to capital is 
one of the most formidable barriers to the formation and de­
velopment of minority businesses. Several studies have shown 
that minority applicants for business loans are more likely to 
be rejected. and when accepted. receive smaller loan amounts. 
than white applicants with identical borrowing credentials. 
One recent Colorado study found that African Americans 
were three times more likely to be rejected for business loans 
than whites, and that Hispanic owners were one and one half 
times more likely to be be denied a business loan. 

The Department of Justice is exploring ways that we can 
effectively confront discrimination in this arena. 

EmploymentlEconomy 
In the next four years. we will oppose efforts to limit our 

ability as a society to address unequal opportunity in the 
economy. We must do more to tap the inherent potential in 
every one of our citizens. For far too many. the promise of 
economic opportunity has a hollow ring. All too often we 
learn 'of blatant discriminatory conduct in the employment 
context: discrimination based on race, based on gender or 
based on sexual orientation. But also there are the more 
subtle influences of subjective factors making it more likely 
that we will hire and promote others "like us," with whom we 
may feel more comfortable. Social ties are often more impor­
tant than actual experience and qualifications. 

Some of the most stark evidence of this type of behavior 
comes from testing studies. where white males receive 500/0 
more job offers than minorities with the same qualifications, 
applying for the same job. And the report ofthe Glass Ceiling 

'Commission demonstrates that once minorities are in the 
workplace, their advancement is often hampered by discrimi.· , 
nation. ' . 

The EEOC is the prime federal agency that sues over em­

ployment discrimination in the private sector. The Justice 

Department has responsibility over discrimination by public 

employers. But it is important to have a clear picture of dis­

crimination in the workplace so that it can be addressed by 

the government as a whole. 


The reality of current and ongoing discrimination was at 
the core of the President's decision to continue to support 
affirmative action. In July of 1995. the President made clear 
that as a Nation, we will not abandon our commitment to 
equal opportunity. But he also made clear that we need to 
refine the tool of affirmative action so that it can be used 
fairly and effectively to help our society achieve its goal of 
integration. He directed that we mend, not end, affirmative 
action. , 

At the same time, the Supreme Court ruled in the Adarand 
case that when the federal government uses affirmative ac­
tion, it has to do so in an especially careful way. In writing for 
the Court, Justice Sandra Day O'Connor recognized the "un; 
happy persistence of both the practice and the lingering ef· 
fects of racial discrimination against minority groups." She 
confirmed that, under the Constitution, government has an 
obligation to address iL 

This is one reason why we think California's Proposition 
209, which establishes a sweeping ban on affirmative action 
in the state, is both unconstitutional and bad policy. It would 
prevent local jurisdictions and state agencies from recogniz­
ing the need for additional, well fashioned affirmative action 
measures to overcome the effects of past discrimination and 
bring minorities into the economic mainstr,eam. Itwould p~: 

. vent victims of racial discrimination and gender discrimina­
tion from obtaining relief from local governments and state 
agencies, short ofamending the state, constitution. Bysingling 
out race and gender for this distortion of the ordinary politi­
cal process. Proposition 209 denies ofequal protection of the 
laws. A federal judge justenjoined the state from implement­
ing the California initiative. We agree with the court. and the 
Department ofJustice will defend that decision. 

It is also why efforts in Congress to curtail affirmative ac­
tion by the federal government are misguided and counter· 
productive. The Justice Department, in light ofthe Adarand 
decision. is already making certain that federal programs 
now in place are fair and flexible, and meet the constitu­
tional standard. And the President and I will continue to op­
pose any wholesale ban on affirmative action in federal law. 

I recognize that there are those who believe that affirma­
tive action is unfair. They feel they are being forced to pay for 
others' past sins, and that affirmative action gives special 
preferences to minority groups and women. However, the fact 
that many minorities and women are still struggling at the 
bottom of the economic ladder suggests that this criticism 
misses the mark - society's reality belies all the purported 
special treatment for minorities. Concerns about affirmative 
action must be addressed, but all too often these concerns are 
based on misperceptions about affirmative action programs: 
Isolated abuses become the prevailing myth. The abuses can, 
and will, be rlXed. But when affirmative action is done right, 
there are no quotas, there are no preferences for the unquali­
fied, and the programs end when their objectives have been 
achieved. ' 

When affirmative action is done right, it enSures equal op­
portunity. When affirmative action is done right, it corrects 
for the effects of both past and continuing discrimination. 
And when affirmative action is done right, it is an important 
tool in reaching our goal ofan integrated society.' , ' 

One thing we often overlook when we discuss this topic is 
that, at one time or another, we have all been the beneficiary 
of affirmative action. I got my first job as a records clerk in 
the Sherifrs Department in part because my father was the 
crime reporter at the local paper and knew the sheriff. I re­
member the many other helping hands that I have been given 
along the ~ay. Because ofour efforts to eliminate discrimina­
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tion and to provide equal opportunitY to all, our nation's 
workplaces are much more diverse than they ever were,and 
our nation's economy is stronger for the effort. " 

Education 
Of course. equal opportunity in the economic sphere can 

only be achieved if our citizens are prepared to take advan­
tage of those opportunities. In the next four years. the civil 
rights agenda must also include ensuring that educational in­
stitutions are equally accessible to women and minorities. 

M a Nation, we have made great strides in broadening op­
portunities in higher education. Just since 1990. the number 
of Hispanics enrolled in colleges and universities has in­
creased by 35%. Mian American enrollment has shown a 
similar 35% increase. Since 1990, African American enroll· 
ment in higher education has increased by 16%. The number 
of minorities graduating from colleges and universities is 
also rising. which has benefits for all. 

Greater integration has meant a better education for all of 
the students involved. Education depends on dialogue. not 
just between student and teacher. but between the student 
and his or her classmates. For over twenty years, our laws 
have recognized) the important value of diversity in educa­

, tion. ( , 
Last year, however. a federal appeals court in Texas ruled 

that this is no longer good law. This is the Hopwood case, 
which ruled that diversity could not justify affirmative action 
in education. We disagree strongly with that decision. The Su­
preme Court declined to take the case on proced ural grounds, 
so the issue is still an open one. We continue to believe that if 
the setting in which students learn looks more like the world 

, -their education will, be stronger. ' 
Itmay also be useful to ask: "What do we mean when we say 

someone is 'qualified' or 'more qualified' for admission to 
college or graduate school?" We are making judgments about 
people before they have had a chance really to do anything. 
Education is the first rung on the ladder of opportunity. Get­
ting an education is how you get ahead; and I just don't think 
it make sense to deny that chance to someone based solely on 
a "one size fits all" paper and pencil test You have to look, 
not just at test scores, but at what that individual will bring to 
the school, and you have to look at what the benefits of inte­
gration will bring to society as a whole. 

Letme give you just one example ofa broader view ofmerit 
and the benefits of diversity. A study ofUniversity ofCalifor­
nia Medical School graduates examined where doctors prac­
ticed after graduating. A much higher percentage ofminority 
graduates than white graduates practiced in areas that were 
underserved by the medical profession. Because that Medi­
cal School is diverse, California has better medical care. 

Abraham Lincoln said that a house divided can not stand 
and that a nation divided can not stand. I believe so strongly 
that we can't have a divided nation, one exposed to education 
and the other not We have to do more so that every student 
has access to education. Because that boy who is the first in 
his family to go to college will1ikely become a father. and his 
son or daughter will reap the benefit ' 
. We must also reemphasize quality in education, as well as 
racial integration, as goals of the post-Brown struggle. A 
place in an integrated classroom is only worth having if it 
provides our children with a true opportunity to learn. We 
have to do more to address the inequality among the schools 
in our communities. It is unfortunately true that, because of 
economic inequality, predominantly minority schools tend to 
receive much inferior resources than predominantly white 
schools. We need to find ways to develop and finance city 
school systems that will keep families, both black and white, 
in the public schools. ' 

I know that the answers to these challenges will not neces­
sarily come from the courts. I take some hope, however, from 
decisions in several states, particularly New Jersey, Connecti· 
cut and Texas, that have found under their state constitutions 
that school districts throughout the state must provide equal 

. financial support to their schools. 

These are daunting challenges. But if 40 ylars 'ago those 
children and their parents in Topeka., KanSas, and Little. 
Rock, Arkansas, and Clarendon County. South Carolina, had 
the strength and courage to face down an intractable estab· 
lishment, hell bent on segregation, then I am not ready to say 
that today's challenges are beyond our grasp L.\ and neither 
should you. 

Criminal Justice Issues 
Another cruciai item on the agenda for the next four years 

is an effort to build a greater sense of community and trust 
between law enforcement and the minority community. There 
is no other area where the potential for misunderstanding 
and miscommunication can have such dangerous conse· 
quences. Just in the past year, we have seen inlSt Petersburg 
the danger of pent·up frustrations and a breakdown in com­
munity relations. , ' 'I ' 

And yet, at the same time, we must recognize that minori· 
ties are disproportionately victims ofcrime. N,othing is more 
important than a safe environment The quality of the school , 
a child attends will matter less if she is not safe in getting 
there or while she is at school. So it is an absolute imperative 
that we establish better trust, cooperation and communica· 
tion between the community and the police. I ' 

There are several ways we need to do that: ' 
First, through community policing, we must bring lawen· 

forcement down to the neighborhood level. The neighbors 
must be familiar with the police and the police must know the 
neighbors. ' ,'I 

Second. we must continue to encourage diversity in lawen­
forcement In years past too many police departments had no 
black or Hispanic police officers. and few ifany womenoffic­
ers. Now we have not just men in blue; but "Iomen' iil blue. 
Not just whites. but people of all colors. People who patrol 
the neighborhoods they grew up in. People who know the lan­
guages spoken there. Men and women our youth can look up 
to as role models. [Here in Birmingham, ' ... (increase in mi­
nority Third. we must continue our vigorous enforcement of 
civil rights laws. This must be combined with ladditional. ef­
fective training efforts. i ' 

There are approximately 690.000 law enforcement' officers 
in this country. The vast majority are honest,l hard working 
and law abiding, putting their lives on the line each (fay in the 

, pursuit ofjustice. Yet police chiefs and rank and file officers 
alike tell me that to maintain the confidence of the commu­
nity. we must take decisive action against those few officers 
who abuse their power and deny citizens, theirlconstitutional 
rights by the use of excessive force or harassment The De· 
partment ofJustice plays a crucial role here, through the use 
of civil rights prosecutions and criminal sanctions. and our 
authority to investigate and remedy police departments which 
engage in a pattern or practice ofdiscriminatory conduct We 
will use our criminal and civil authority when the evidence 
and the law provides for it 1 

We are also working to assist law enforcement agencies in 
their training efforts. Our work with local andlstate authori­
ties and our investigations are designed with one goal in 
mind - to guarantee the integrity of law enforcement and 
ensure that those who enforce the law are not above the law. 

I also believe we need to critically examine Iour approach 
to the crime problem. It should be a more comprehensive ap- ' 
proach that includes education, prevention and treatment, 
along with prosecution and prison. We must let the nation 
know that we can never build enough prisons if all we focus 
on is putting away the person who has already committed the 
crime and not take stronger measures to prevent crime in the 
first place. And we must start early, with the Ichildren. and 
raise them to have a sense of right and wrong. to develop the 
Concept of reward and punishment, and to; give them a 
chance to have a safe. constructive future. i 

Unless we focus on rebuilding our commUnities around 
families and children, no amount of prison cells in the world 
will be enough 18 years from now for all the children that 
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ConclusIon liked "to believe-that Birmingham will one day become a 
It is tempting, in an uncertain and rapidly changing world model in southern race relations." He hoped that the sins of 

and global economy. to turn inward, to protect what we have Yf:Sterday "will be redeemed in the achievement of a bright 
and let others fend for themselves. Listening to those who fcJmorrow." And he had this hope because. "once on a summer 
would give us scapegoats for the scarcities that all of us face is day. a dream came true. The City of Birmingham discovered a . as attractive now as it has been for others in other times. But 

conscience." Ifwe teach our children about tolerance and un­our challenge is to do the opposite - to recognize our com· 

mon humanity. It is a challenge that has always been at the derstanding, and ifwe show them in how we live our lives that 

heart of civil rights: A challenge ofconscience.. those ideals are not just Sunday school values, bu.! beacons to 

We must all do our part. As elected officials, as business live by, that bright tomorrow will come for ali of us. 
leaders. as teachers, as parents. Dr. King said once that he 

End of Section 
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OFCCP 	 " . .' ", 

Wilcher ~ys A~ricy Win ~tWith CEOs,",' " 
Watch SyStemic Problems, In Wake Of.TexaC9" ' 

Employers doing busi~ess witJ,l the federal gov­
emmentcan expect in lQ97 a contin~atiqn ofma­
jor initiatives, including targeting federal contrac-' 
tors who have never been inspected, launching 
"tester" programs in Chicago and San Francisco, 

" 	 and finding corpor8t~wide'di~crimination, a top 
Labot Department official,told DNA. 

The Office of Federal Contract Compliance Pro':' ' 
grams~ efforts, to "reiool and refocus" the way it 
determines whether federal contractors are ful­
filling affirmative 'action 9bligations' also in-' 
eludes regulatory changes ,th.t lire edging closer 
to completion. according to Shirley J. Wilcher,
who heads OFCCP.. ",. " . 

In'its quest "to find and eliminate discrimina­
tion," Wilcher ,said the agency will reach out to 
human resource managers, who develop corpo­
rate affirmative action plans, and, equally impor­
tant, to chief executive officers and middle man­
agers who must '''get the message" thataffirma­

, tive action'is a pro-active approach for preventing 
workplace discriminaUon. ' 

Wilcher made her comments in a Dec. 12 inter­
view with DNA where she mapped out the pIiori­
ties and possiblenewpr~grams for .1997. OF9CP 
is the Labor Department agency that enforces 
several statutes that require federal contractors 
to impltmient affirmative action programs and 
gUarantee equal employment opportunity. Wilcher 
has held the post.of deputy assistant secretary for 
,federal contract compliance since February.l994 
and said she will continue to serve "at the will of 
the president~'" ' " ' ...,., .' 

. ..... . 

Eyes Greater Scrutiny Of Corporatewlde Practf~ 
The widely 'p~blicized 'Texaco ·Inc. discrimina­

tion case shows the heed for the Labor Depart­
ment to "refashion" the way it inspects federal 
contractors' affirmative action prop-ams to 190k, 
for "patterns and' practices of, discJ,'imination," , 
she said referring'to a race discrimination case' 
that wasftled on behalf of some 1,500 minority
employes at Texaco. The company agreed to pay 
$115 million in damages and $26.1 million.tn·wage

. 'increases to settle the 'charges (222·DLR AA-l, 
11/18196) , ',.' .... " . ,,' , 
Wllch~r said the Texaco. cas:e r~inforces 'the im-" 

porlance ofOFCCP "conneCting" more with CEOs, , 
and not just HR professionals. She said she hoped 
the Texaco casewoul~ drive home the point that 
CEOs muSt enslp'e "the message" gets do~ to the, 
middle manager. To do this, she said the agency is 
planning to convene a meeting ofCEOs to discuss 
~'bestp'ra'ctices'" and to look at how co~panies
have developed affirmative action programs to 

, , , . ", ",.:' : '.' ,: ..:.: " 'I, ", , ' . , 
insUre man.agers :are,held'aceountBble for, the', 
programs' Jmpl~menta:tion. , • I. , 

Shl;fsaid she Is intrigued by the notion ofOFCCP 

looking corporatewlde foi-discriminatory pra~

tices, Dot just at single facilities,. "Where there are' 

pr~blems co~oratewide, as there ap'pear to ,be ~ . 

Texaco, I want to begin to look at the entire, COl'-' 

poration," which she saUl meap.s ~'~efashioning­

the way OFCCP, does compliance feviews.She. 

said she,expects the agency will be able to achieve 

this by makingJinal some reglilatoryichanges that 

were proposed earlier this year, and through ad-' 

minlstrative changes., . " ., .",.-, !.'::'. " 


"'the challenge is re..edu¢ating arid retraining'

staff to look at discrimination from a systemic ' 

standpoint,~' she·said·dur~ng an hour-long iritel'-'. 

view~ ,',' " '. ;' "'. . " , I., ','. , ' " . 


For the past year, the agency has ,1:)een working 

on "a systemic training package" toretlect its 

shift toward focusiq more on identifying system­

wide discrimination, 'sbe said. This is a departure 

from the approach taken in past Republican ad­

ministrations, particul~ly during th~ Reagan era. 

she said. 'The GOP strategy for OFCCP was to fo- , 

cus primarily on the "individual victiin as op­

posed' t9 the class or system-wideI discrimina­

tion," she. said. As a result, the agency has bad to 

retrain and "retool" and retrain staff to look for 

patterns and practices ofdiscrimination, she said. 


Wilcher said OFCCP's "relative silence" under 

previous GOP'a~miz:1istratlon:salso ha~ forced the. 

E:gency to "re-educate" federal contractors i'even' 

those who should be pretty well versed in our pro.;: ' 

gram." Stie said OFCCP is trying to ~e-e~phasize

to'the contracting community the differences '!le- , 

tween federal affirmative action under OFCCP~ 

which she said ;is " aimed at I" preventing

discrimination-versus affirmative action that is 

called for under Title VII ofthe Civil iRlghts Act­

which she d~scribed a,s"essentlally a remedy" 

for discrbnination. "It's very, basic,l but people

still don't understand ,that'that Is a fundamental 

difference between-this, progr~m'and other affir-,' 

mative action programs,"sbe said. 'i 


", .. ' ". I 

. ' ' Efforts At Texa~. Donnelley:' , ' 


On 'the iSsue' of Texaco, OFCCP is not' a. by.' 
~nder"The age~Y'hl!" cond'!cted i compliBl?-ce '. 

reviews in the past ,and IS the midst ofconducttng 

anoth~rliow, she said •.~ "". . .' '1,' ': ,: '. ' ' 

Wi~~her.said she could 'not 'predi~t~",l:u~n:Ple,.: ... , 

agency's revi~w. of Texaco would be completed.,
That, ~he said, depends on the findtngs and how, 
cooperative Texaco is, she said. OF~CP is .work~. ' 

,. ing with the EquaU~mploymentOpportunity Com-.. 
mission and,the Justice 'Depa$ent "t,o. coord~-' ­
nate," efforts, she said; parti.cularly in the fash-. 
ion~ of aff.irmativ~ action remedies~ , , . 

In·anothef highly charged case, inv;olvlng R.R.,. ' 
Donnelley " Sons Co., OFCCP is stilliconsidering 

I,Dally 'Labor Report , 
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its optiOns. she said. In, th'at ·case, a group of 
former employees is seeking $500 milllon in dam­

. ages fmm.1he printing giant in a class action r~ce 
and ale diserimiDation suit filed last month (230 
DLR A-8.1lI29J96). Wilcher was' on hand during a 
public forum that the Rev. Jesse Jackson recently 
held in Cbiea;o to air'al~egations of race and age . 
cliscrJ.miDatiOD at J)onnelley. The company printlS
telephOne direetories, magazines, and federal tax' 
forms-the latter making it' a 'federal contractor." ' 
.WUcher de.seribed former Donne11eyworken' 

testimoiG-u'"'he8rt..rendlng" an~ said that ()FCCP' 
. would "'obViously work with whoever chooses to 
me·a c:omplaiDt" to help resolve anydiscrbninil'i. 
tion problemS 'at DonnelleS'; When asked whether; 
OFCCPwas formallY investigating Donne11ey,
Wdcher"said the-~"was' "exploring our op~
tioDs ill tenms of compliance' reviews or' com .. ' 
plamti:nve.stig8tions." ,', . ,:, '.' . ',;,' 0' :;:; .. , 

Wilcher said that "Texaco cfuta,lniy'srmboUtes . 
the fact thatthere continues to be a problem with ",
diserimitwticmm thiS country.';·The 1994-'elec:" 
tion, she said, promp~ed a debate on whether dis"" 
erimlnation Still exists and the need for affirma­
tive action" she said "Texaco answers that ques­
tion very clearly and expll~itly." In addition to 
eases·like Texaco. the Ustof "egregious" cases 
that OFCCP has eompUed also pro~ides "ample'
evideneethat dJseri.mIDation still exists and it ex­
ists iil eVel'ypart of the country." . 

She said it was ''unfortunate'' that when the 
Civil Rights Ad of 1991 was SIgned that the mea.;, 
sure did Dot include giving OFGCP a:uthority. to 
obtain punitive damages. "We're looking into that, 

,... she sald,·addiDg. "it's certailily on my wish llst." 
~ , .' • -,' • " • .' +,' • 

AgeDcr"On rrack' WIth New Rules .:'., 
"ueber. said Ute alJmlniistlatfon is "on track'! 

. with its 'efforts~ change the way OFCCP operates " 
and targets its resources al.ld that she expects to . 
continue to make headway in 1997. Wilcher has 
proposed revamping current regulations through 
a two-paIt JiRIlIGSid. With an eye toward stream­
liniDB disc:rimiDation aJid affirmative action obU-. 
gationS. . ,. '.;. ,:'.::' •• :'.7' ..•• 

OFCCP'!l auered"eomplianceproposal,knoWn 
,as the 60-1 proposal. was published hi May 1996., 
(98 DLR A-1" SfDID6). The' second. part, known as 
~wiD more specifically 'address written affir­
mative aetioil plans, but it I,las not been pub~hed . 
yet. .. " - . :. . ..: ". .'.1 

WIlcher said OFCCP was pulling together a fi­
nal 60-1 padalge fo~ the Office of Management 
and Budget to apprOve. The agency hopes to pub­u.s-.. an advaDced Dotice of~posed rule-making 
oli ~2by mlcl-JanWut. she said.', ,! ,:. 

The 60-1 proposal essentially would cod~fY~e", 
"expedited review" process that OFCCP's ~eatt1e 
Regional'oft'iCe 'lauilched as a: pilot· program; " 
Wilcher eir:pJamed. .The· pilot program inV91ved ',' 
asldiig federal contractors to provide fuform.tion '. 
thatOFCCPused to determine whether,an·on-site.; 
review is aeecSS8I)'. The OFCC!> proposal plc~: 
up that theme ia that the p~oposal would "allow ; 
us to haVe a variety of ways ofreltching the ¢on-' 
,tractor oo8mi",,14'." Wher~ Ol"C~P ,did not'se~ 
problelD$. ""-d IIlove on." .. ..... ".~'.: ... 

, .... -","" . 

. Wilcher 'said the p~oposal WGuid be "expanding

our reach, but redUCIng the burden." . " . • 


She said as soon as the regulatory changes are 

, in place, particularly the 60-1 requirements, the . 


agency "would start in earnest to make the·expe-· 

dited reView process a reality nationwide." WU.cher \ 


also said the agency planned to meet later with 

groups of contractors within the same industry 

"to have a chat about problems that we have 


. seen" for those particular industrles. , . 
In the meantime, however, the agency'plans to 


contbiue to foeus lts compllance reviews on the 

a~eas of "greatest need," she said, Including tar­

geting c,ontractors who have, never been in­

spected. Wilcher said these first-time reviews 

hav~ been among the "most productive" of OF~ 

CP's new initiatives, She said OFCCP has discov­

e;:ed that manycoQtractors wait untila compll-. ' 


. ance review is scheduled before they focus on, 

their respo~ibi1ities under,OFCCP regulations. 


. "Anaffirmiltive action plan should be an inte-, 
gratpartoftJIe w~y [contr.ctors] do business,",·' 
she said. She said reviews at First Alabama Bank' 
arid .TIMCO "are case: studies .in wh~t happens . ! 

when you don't useaffirmativ~ .action. They were . 
all preventable problems," she s~id.referring to 
cases on OFCCP's list,ofegregious.discrimination 
cases (225 DLR A-1. 11/21196). She said contractors 
that are unsure of how to comply with, OFCCP' 
regulations should gerin·contact. with their re-. 
gional office or the OFCCP omb~dsperso:ri before 
a review is scheduled~ The ombudsp,erson can be 
reached .at 1-888-37-QFCCP, she said..: ' 

Other initiatives that OFC.CP will continue In 

1997 are the agency's glass ceiling reviews' and 

"spec~allnitiatives" trom the regions, such as the 

emph.sii . on construction in Denver, the "best 

practices" partnership in the Chicllgo region, and 

the "expedited" review process' in theSeattlere­

gion,she ~ald. . " - ' : . " ;~.: •. ' . 


Chicago, San Francisco May Get Tester Program. .' 

Wiicher said she is still considering whether to . 


e~pand two initiatives launched in Region III, but.· 

it appears the question is more when and howto' 

expand the programs-not if. One project in­

volves sending pairs 9f white and black male' job 

applicants into . financial Institutions, primarily 

bankS, a!l"testers" to. r90t o~t discriDlinatory hir- : 


. . ing practices against black males ..ne other lD.l- . 
tiatlve looks at· whether wom~n '~d' uilnorities., 
are being discriminated againSt, iii termS of cOm-' 
pensation. The region coverS Delaware, the. Dl$­
tri,ct of ColumbIa, MarYland, pennsylvania,V~.·
ginia, and West Virginia. . .' " .', ',... .... ... 


The upshot of tile ~esterpllot"program. Wilcher.,

. said; is ,that the agency fo'lind "anecdotal Informa- . 

tion' that suggeSted possible discriminatory hir-' 

ing practices." Wilcher said as a result··of-:the ......-_._-_. 
tester program, tbe agency.plans 1q S~hedule com-. ' 
pliance reviews i,n workplaces where the agency . 
found :~pr9bl~Dls." OFCCP al~o pl~s ~o meet with 
representatives of the banking industry in Janu­
ary "to discuss'th~ overall scope of our findings'
and to urge m'ore pro-active measures," she said. , 
'Region III .Director Joseph' DuBray. has for­
ward.ed,an ~~1tlal t~port on the tester program, . 

, • !""" ' ~. ,. .'. '. • - '. • •• '. • 
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Wilcber said. which she described as an internal 
document that will help ~e national office "craft 
the neXt stage.'" '. 

. Wilcher reiterated that OFCCP' is exploring
wbetberto expand the tester program to 'include'. 
women and Latinos. Wilcher said the agency Is 
considering a tester program that includes His­
. panics in Chicago and a tester program involving 
women 'in San' Francisco. The industries' that 
OFCCP would target In these ·tester programs 
would "depend on the Issues of greatest con­
cern." Wilcher said 's~e hopes'the teSter prograins 
will.be launched early next year., , 

.:Pralsel For The 'OuBray'Apprqach' 
On tbe second initiative. Wilcher said she "cer~ 

tainly supports" Region Ill's "creative" approach 
for de~ecting~hethe~rw:~~e.~~~d~JDinori~ies are 
p'ai~ Jess tI!@n. tll,e!~un!!"re~. The technique
hastieen Qubbed··tb.e"DuBray approach" after 
the regional director who launched it. In thatre­
glon, OFCCP uses the contractor's own analysis of 
wbich jobs are equal or comparable ~nd then e~­
amines whether :women'and/o.r mino~ties arerem­
ployed in those jobs but paid less than men. 

Wilcher said the technique "seems to be pro­
. ductive." Using this approach, the region has net- . 
ted nearly'.8._doz~MEL en~,<~y.er the past two 
y~~etd.i~~L!lea!!y__.. 1!1i!li~n in back p~~ a~d 
co!~sation (192 DLR C-1, 10/4195). She said 
some ottier~region~ alrea4y have ~eeQ. ttained~n 
bow to ,use the 8.ppi'oach ~~nd th~teventually ,all 

. 'the regions w1llbe ,provi~e4 tlul't training. 'How­
ever, she said a decision on whether to formally 
expand the program will depend on "our own in­
ternal analYses." . . . 

Wilcher also said the agency was still In the pre- . 
liminary stage for deciding whether to inclu.de 
"perks" such as stock options and expense ac­
counts in investigating compensation disparities. 

Looking At New Technology. New Congrell 
Wilcher said the agency is building the "techno­

logical Infrastructure" ,needed for the kinds of 
cliariges she thinks are needed for the 21st.cen~ 
tury.· She' said her goal is to someday have the 
~chnology in place. that would allow federal con­
.tractors·to provide. OFCCP with info~ation elec­
tronically, which she described as "a paperless
review." The agency has purchased more comput­
e1'$ ~d doing more of.ts analysis, suCh as impact
ratios and'standards deviations, using computers. : 

Wilcher said the agency is "taking a hard look" 
at issues raised by contractors using the Internet 
and other computerized job banks for obtaining 
resumes. However, she said OFCCP has no plan of 
redefining the term" applicant:' an area of con­
'cern for some contractors. .' . , . 
·In a related issue, she defended an approach

. used at the regional level that involves ·sending 


postcards to applicants of federal contrac,tors 

asking them to identifY their race and/or gender. 


End of Section . 
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"One ot the most important things is. to know who 
the applicants are," she said. "And unless contrac­
tOrs can find another way ofgetting at those data, 
we're having to explore tear-off sheets· and other 
options/, ~hesaid. . '. :1 .', 

Looklng . ahead to the new Congress, Wilcher 
said it was "hard to predict" what the 105tb Con­
gress will take up the legislation b.1.troduced in 
the last Congress by Rep. Charles Canady (B.::'Fla)
and then Sen. 'Robert Dole (B.-Kan) that would 
have. essentiallY eliminated'the programs that 
OFCCP enforces. In light ofthe publicity swTound­
ing Texaco and other,discrimination cases, Wilcher 
said she hoped lawmakers '~would cO,me to under­
stand the ilnportance of affirmative action as a 
preventive tooL" . '. I· . , . 
, Wilcher said it would be "astounding" to her if 
Congress ,eliminated federal affirmative .action 
requirements for contractors, sayinglsuch a move 
would leave "very few remedies to eradicate prob­
lems of discrimination" in the workPlace. 

. Rebuts Alvarez' i . 
Wilcher also took·the opportunity to rebut sev­

eral characterizations by management attorney 
Fred W. Alvarez (238 DLR A-4, 12/11196). 

Wilcher said she had the "utmost respect" for 
Alvarez, a former EEOC commissioner and Labor 
Department oft:icial,'t)utthat he "missed t4e point" 
as it relates to affirmative action;anCi OFCCP. "At 
the OFCCP, .affirmative action' has always been a 
pro-active ~eastire, no~~f~pJ.y a remedy for dis­
crimination." . 

She rejected any notion that OFCCP ,was not 
"comfortable" enforctng affirmative action be­
cause of legal and political debates and ,she dis­
missed Alvarez's suggestion that theiagency was 
empbasizing monetary relief as a way to impress 
the Congress. "The emphasis is on dis~rimi:nation 
and eliminating it, which results in monetary re­
llef," she said. "Monetary relief is not an 'end in 
itself but onlY a reflection of the extent of dis­
crimination. My goal is to find discrimination arid 
eliminate ft." .' I 

Wilcher also took exception to Alvarez's claim 
that OFCCPunderthe Clinton administration had 
been slow in embracing ,the . Bush ~dminl~tra­
tion's glass celllng review initiative. "We've been 
into the glassceililig [initiative] sincF Clay one," 
she said. And while she said she would lo:veto be 
.able~R QOn100.g1ass~ceiUngreviews inl19@1, as Al· 
varez -predicted, the likellho.od is th~t It,will be 
less than halfofthat because ofbu4get restraints,
she said. . '. ·T· .. ·~..··-

FinallY, she said She was "dismayed!' that Alva· 
rez would recommend that contractors resist 
OFCCZP eft'orts.to take documents off the premises
during glass ceiUng reviews. "We haveitheiauthol'­
tty to take data off'site and will assert ~at authol'­
ity in every case." .' I 

-,-B1/ Pamela. M. Prcih 
I 
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http:eft'orts.to
http:likellho.od
http:0148-2693196fSO+$1.00
http:inclu.de
http:en~,<~y.er


l 12-17-96 (OLA).· 

: .... 

Age Discrimination 

Attention To Federal Waiver Rules· . 

Urged By Attorneys.Addresslng ABA. Panel . ~'. 


NEW YORK"':'The effective use' of waivers aiid 
releases is an employer's first line of defense in 
reducing legal exposure associated with reduc­
tions in force, a management attorney said Dec. 
10 at a panel on workforce restructuring spon­
sored by the American Bar Association. . . 

Special attention must'be paid to waivers of 
Age Discrimination in Employment Act claims by 
employees age 40 and over becauseUle releases 
must comply with the Older Workers Benefit Pro­
tection Act. said management attorney Patrick W. 

r Shea of Paul, Hastings, Janofsky & Walker in 
i Stamford, Conn. 

OWBPA codifies the contract-law principle th~t
J all releases must be knowing and voluntary, Shea 

explained. The law includes specific time peri­
ods for reviewing and revoking an agreement, he 
said. The law requires that employers provide in­
formation about people eligible and those se­
lected for group exit programs, he said. OWBPA 
applies both to voluntary exit incentive programs 
and forced layoffs, Shea said. . . . 

Although no federal statute governs releases of 
non-ADEA claims, if a waiver passes muster un­
der OWBPA,then .employerscan feel confident 
that it will be deemed valid for other types of 
claims, said plaintiffs' attorney Raymond C. Fay
of Bell, Boyd & Lloyd in Washington, D.C. Most 
employers use one rel~ase form.to address all 
employment-related claims, he noted. . 
. The attOrneys spoke at a two-day program spon­

sored'by . the ABKs.Continuing Legal· Education 
National InStitute .. 

Negotiated Rulemaldng 
Congress passed OWBPA in 1990 to ensure that 

releases of ADEA claims would be knowing and 
voluntary and to avoid supervision of all releases 
by the .Equal Employment Opportunity Commis­
sion, Shea observed. ' 

In its first effort at negotiated rulemaking, EEOC 
selected '8, 2O-member advisory committee com­
posed ofemployee and employer representatives 
and commission personnel to develop a proposed 
rule. In October, EEOC voted to send a proposed 
rule through the. necessary administrative pro­
cess.EEOC has solicited int~agency comment 
and a 6CkJay comment period will commence 
when'the proposed rule eventually is published 

I 
in the Fedeml. Register. ' 

JJ.ke OWBPA, the proposed rule is the result of 


compromise. Shea said, explaining that it ad­

dresses some issues in a vague fashion and does 
not address some highly contentious issues at all. 
For example, . the committee did not address 

.1' A -. :.. :;': .:' News , i 
:1 

.. ; .... , 

. ,', 

whether ali' employee who challenges,the validity 
of a release is deemed to have ratified it if he or 
she fails to tender back the consideration, whether 
noncoD;1pliance with the,OWBPA requirements 
constitutes an ADEA claim, and wheu.,er OWBPA 
barS mandatory arbitrlltion,provisions~ Fay said. 
; • ; . .. !.~" : , . ! \ • ~ .. : ..... ..' • ." '; 

Proposed Rule LeaVes Some Open .88':'es 
The proposed rule states that the release must 

be in writing and must specifically refer to ADEA 
Claims, Fay said. It is unclear whether the release 
can incorporate other provisions by reference or 
must contain all provisions in one written agree­
ment, Fay' said. He also questioned whether 
OWBPA will affect case law enforcing settlement 
agreements that have' not yet been reduced' to 
writing or signed when attorneys represent to Ii 
court or opposing counsel that their client has 
agreed to the settlement. " , ... . 

OWBPA requires that the release be understand­
able, and the proposed rule b()rrows from Labor 
Department regulations on the Employee Retire­
ment Income Security Act, Fay explained. The 
language must take into account the level of COM­
prehension and education of typical participants; 
limit or eliminate technical jargon and long, COM­
plex sentences; not' be misleading; and present 
advantages or disadvantages without exaggerat­
ing the benefits or minimizing the limitations. ' 

The committee "ducked" on deciding whethera 
waiver must sometimes be provided in a language 
other than Enilish, Fay said. It also is unclear 
whether "understandable" is an objective or sub­
jective standard, he said. While OWBPA prohibits
waiver of claims that may arise after the release 
is executed, Fay said that the proposedruie clari­
fies that 'agreements to perform future 
employment-related actions-such as to retire or 
leave employment at a future date-still may be 
enforced. ,. , 

The statute provides that "the party asserting 
the validity of a.waiver ihall have the burden or 
proving ••• that a waiver: was knowing and vol~­
tary.'~ Employers wi11likely argue that their bUl'­
den extends only to whether they met the laundry
list of OWBPA requirements and that the former 
employees have the burden to show fraud or du­
ress, Fay predicted ... ,, '. 

Additional Conaldenatlon For ReleaH . 
.OWBPA requires that a waiver be "in exchange·

for consideration in addition to anything of value 
to which the individual already is entiUed." The 
proposed rule provides that an "employer is not 
required to give a person age 40 or older a greater 
amount ofconsideration than is given to a person 
Under the age of 40," solely bec.au~e of membeJ.'l­
ship in ADENs protected class:· ' .. 

Fay predicted that employers will argue that 
any additional coilsideration·is sufficient. Employ-

Dally labor RepOrt " . 
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........,......,__.,_.._'..'.... ,_-'---',_' ... _..... "'......__ .. 
ees will argUe that it an employer customarily of­
fers a particular benefit In severance packages, It 
cannot be used·as additional consideraUon for a 
walver~ he said., , . .' . '" 

The committee members were ·unable ,to agree
on what happens if the employer terminates!a.. 
'benefits program and later,reinstitutes thlit pack-

r:,~~:;'~.&~Pw~::t':!t~~r:~o~'~~r:; 
on s'mliiliDUiii 'erlod'ot'tlDie'betWeen~' 'ren­,,'.,' '" .. ' p " ...,.,.. .... ,.P, '. . 
ous. ~ ~Jfer:,and,th~,;,u_~),~c~~i.;teJ:'.U~~ ,f~r;: a 
w~lver. he ~~. 'Under the p~PQse4~e."ita pre­
vioUsly offered benefit. was eliminated In· viola­
UOD onew or acontract;lt cwot be' rebistftUted 
as consl~eraU~i1. Fa,y:~xplame.d. ;:~ t~;:~,:,'~~'~ 

'~>':' ,;: ;~;:'~/:;:':; ..: ::,TI~~~~!'!.,\"I':.:, ,:., ,':,;:l.. 

, '9WJ;J?A requires ~iit·~~ployee. 'be liven 21 ' 
days to review an Indivlduai.waiver ~ementor 
45 days.,for a aroup iirolJ:'8m.,.The proposed',rule 

, ",oul~,all~\V eDiployeei.~o'slP.:e'arly as l~Dia. the 
ePlployer.doeB n~t ~duce it, f..a,y,~aid~ "" ,-.<': .. 
:,iTh~c~mmi~e .did not ~ddress ,'YhetheJ'.empl()y­
ers c~ wtthdra,w an.offeJ:'. duriU the. ,employee's
review perio4 ,0r.nondiscrimUiatpry reasonS, such , 
as a drastlcbusiness change.orwhetller e~ploy,,:, 
ers can offer, ~ group. exi~ Inc~nUv.. proaram Uiat 
applies Qnly·to.~e. Jlrst lOQ.,takers, Fay said ..Em­
ployers can 'ma~e an ,offer continaent"ona mini­
mum'number ofemployeesilgillng up, 'but the et­
fe~t ~, to le~~~.,~~r~Yle\V period,· he: ex­
plained. . , : ... ,,' ,'.', i:.,'" . , ;',' , ;. ,! " ' :..., 

, ,'Each 'empl~yee;ha8 'se~e~ ,~ays after eX'ecution 
of a release. ~ ·r.,voke the agre~ment. Under the 
prop~sed rule•.this r.eyoc.Uon period cann.ot be 
shortened, even by agreement of the parties, Fay 
said. The agreement does not take effect until'ex': 
'p,iration of~e revoca.tlon penod. '-: ,:!~:;:. ,;:.:. .' 

The: proposed rule states that the review time 
period,runs from.the date.of~e·employer"flnal
offer and that "JDaterial" chanaes restart,the run­
nina of the clock, but· the pirtles c~ agree that 
ch~es do not~~start ~~ cl~~k, Jray' !J,aid. '" ..;: ..; . 
• ~. '-. 1.#';' ••.•••. •••• ... ·.~·.· __ ""fi'll:. '::: .• J ":' ";: 
;.,:';':,~.,,:: I~orm,atl~ ~~ul~nta ;: ::;;.:1.';('." . 


. ",.Shea said that OWBP.Ns. "vaaue and Indefinite'~ 

Information requirements give him "fits", ~In :ad.. 

ylslna employers. Both for aroup layoffs.and vol­

untary exit Incentive. programs, employers-must 

provide, ·written ·lnformaUon, ,re,ardlna. which 

aroupsof employees are covered,eUaiblUtj.fac.;. 

tOrs, Ume llmlts. the job Utles :and:a,eB of aU In­

dlvlduals,eUaible or: selected: for .·the.program. 

and the aaeB of.those not eli&lble. or selected;!•. ,~. 


Because courts have foundthat"a group pro­
gram affecting as few as four employees t.rtaers 
the lnform.tion requirements, 'Shea 'sBfd, "Em­
ployers.have to be sensiUve when two. or , more 
workers are ,olng ou~ the d()~r at th~ same time 
Cor th~ samt;,re~o...'~...:;; .' ;:J":,;!!b:~;;j, ,~·,d·'·.: 
.iLWhen~employeeJ.ar,,~elec,ted on:Im'lndiy:ldual 
~8s~ andbave an!'.oPP'Qrf;o.QJW:.tone,otiatethe
benefit pa~ka&e;tb.eDU.,,~mploy.~ ,has • good 8J:Io 
pmenUhat ~eJnformatlon requiremenq 49llo..t 
apply, he said . .However,.~hea.•avised tha~ if,ln 
do.ubt, empl<!yers.foUow O~'A:8.lnformaU.o~ and 
tiJDe-p.::rJpd requireme.nts-: J~:; :... ~U~ ,!:'>,:l ",'!,,;i'.; '.':11. 

~ .._,,_ ,'.__...... ,_' ..~' .... ,__ .._.•._ ~" . J . ,,_._.,',, ',,' ._" 
' The proposed rule requires that ~mployers:DlUIt

give the InformaUon to each employe'e asked to 
signa waiver. rather than merely make the:Wm,s;. , 'maUon avallable at a centrallocaUon. Sbeanotetl 

that providing such InformaUon can be, particu­

·larly"burdensome,toemployers'ln l~e-scah\, 

voluntary exit IncenUveprograms. 

http:pa~ka&e;tb.eD


12-17-96 NEWS 
..Depe~ding on the c~umstances. It is.some­

Age D~~1IIJfion "!~ ~ ," times good to .send the' employer a demand letter 
.Employment Attorneys Offer Advice .... , ':"': 

· On Attacking, Defending Layoff DecIsIons :::: .. 
NEW YORK-Wh~ther employeessel~cted for 

la;,oft' are older than those retained goes a long 
WBJ In deciding whether to sue for age dlscrimi­

· nation, a plalntifTs'attorney said Dec. 9 at aD. 
American Bar Association, conference on work­
fon:erestructurlngs., .'.' ,', . : 

Often, It is hard to .obtaln the Information needed 
to decide .whether to take 'an age aiscrim~ation 
IayofT case, said plalntifTs' . attorney Markus L.· 
Penzel of Garrison, Phelan. Levin-Epstein" Pen­
ze1in New Haven, Conn. Penzel said that he looks 
forev1dencethat the employer treated employ~es
UDder ace 40 more favorably. ... '. .' .~";." 

Penzel said he'. alSo' looks 'atwhether 'layoff
rankjngs. were adjusted to include' Of excludep~
ticular employees for age diScriminatory reasoni. 
whether employees re~tlywere transferred iilto 
or out of the targeted unit,· whether the plaintilf 
received high performance evaluations until 
shortly before the laYofT, and whether a new hlrt\ 
took over the plaintift"s job duties. . ' :;, ,. 
.. Penzel added that he seeks evidence of dispar­
ate treatment in decisions about redeployment of 
laid-oft'workers, observations that all the employ­
ees referred to an outplacement center are over 
40. and job advertisements describing the same. 
duties. There are no "stray" remarks about . .older 
workers and he wlll not rule out using age-related 

remarks .made·years earlier' by. the . decision­
maker.·P~lsaid"·.:d;: ,,~.' ....'; .... :'.... ;..!.",I 

~ ~ ..... ',.,.~..... ;".,: - ~·~I""· ..... , .• 'l'. : .... ifl~: (""..... 

:.:~:~. '..~Atbick individual La,off~"ol1l.:: ~ :., ',. 
Plai..., ....~sh01dd·~8mine the foriDer 

empl."... W81'k "sJdIIs and blstory and trj to 
Identify other' employees who s~ould have be~ 
liildOfflDstead, ·~i1zel sugg~d. Instead ofque&­
tionlng·the·,eDiploy.r-s overallju.Stification 'for a 
reduction in foree, Penzel said that he foeuse61 on 
wbytheplalntiifwaslaidoff.> '.':; "'::"~ '" .. ,', 
" 'Ifa lald-ofT employee has Dot b.eeil'asked to sIP 
a ulease and the initial evidence is not ·strong,
Penzel said he advises the person to wait, 'mit!­
P~.damages by finding other~9rk, ~cJ find out 
who ~eso~er~e job, ~ut:l~s;'· ..~.. , .:: . :'::'" """ 
· Ifoffered a' severance package in return. for· a 
release. the employee and attOrney have less time 
to::d~cide'whe~er to pursu~ an age.b.la",C;Iawn. 
~I.sald. EmpJoyees have 21 'days"fof ,bidl­
vidual terminatioilS and 45 days for grojlptermi­
utions to clecldewhether to sign Ii release:.He 
aoaJ.jzes the age' censUs infol'Jll8tion eDJJ?IOY~ 
are required to give employees in p:pup te~­
tioDs to look for .4ispm.telinpact oli oldeJ:' ~oJ:'k·m'- ''',:.~.. ~... ~~-" ·~.~~i:~~~·~~"':l ~:> .. ~& "', :.'.~.~:;••~~:~~:.:'# .. ~ 

Although he has' succeeded In havlnC release. 
deemed invalid, Penzel said that he is less llkeb' 
to take the case 'of a Jaid-OfT employee'who' signed
a release. CourtS. are. split on wheth~r sueh '~dl­
vlduals J::nuit "tender. back" the consideration 
they received from the 'employer in order to ch8l­
leDge the t:eleas~.:,~ ..~,..:i. .~.. :~. J' .-.~ ";' :t.: 

. .. . 

in ~ effort to:~esolve ~~ claims iq.formally, p~~
zel said ..\Vithemployers who are unlikely,: to be 
receptive, howe~e~;b,e will fiJe. an EEOC cbarie. 
The employ,r-s WJi,tten responses to EEOC can ba 
helpful not onlY in' proviilg the merits bufind. 
c,ding ~ether to bring the ~a8e at all; hesaieL .. 
·Penzel..i"clv1~ed plabi~sl a'ttomeyi'wlio' att8~~ 

the .releas.e, to inc~ude a ..clalm fqr declarato1'7 
judgmept underUle Older Workeri Benefit Pr0­
tection .Act and mov~ qui~ for summary ju,*. 
~ent and. a ~ofotbe~ proceedingi.This mln1;' 
mlzes damages claims tiYthe.~mplq)'er'ir.U1e r&. 
lease Is upheld and ..~·cleari .the. deck" ,of .the 
relf~ase1Ssue.lf.the employee wJ,ns,liesaid ........ . 

. . . , ., - .. ... . .., ... '",., '. 


....: ~ '.\!·4; .•• ; ••.. "tfe". dl':~1 11'; :." :.. ,:: ••.•.. '. .. ",,;~ ';*\ ~f:~......: 

'·H., .,,,;~. ~n ~g."-''!ff~ectl9~"·.. n;·.;,,,.'r. 

, Management aUome;sshould .scrutiniie each 
layofT·decislon and look at overall statistics, not 

. just of employeenvho are over and under age 40 . 
but also those over 'M,· 55, and 60, said attorney 
Su~' Ie, Krelrof'JacksoJl,:Le~, Schnitzler " 
Krupman in Hartt'ord,'Conn.';:·. ;~'~';r"; ',' : .. "":;:' '. 
" When a company' 'contacts .' outside' counsel at 
the last minute about layofTs. Krell said the attoll­
ney needS to plan for the worst-case scenario and 
decide which company ofTlcial . will. explain the 
layofTs' at' trial'and"what supporting documents 
can be used;' With non-U.S. parent.companies, a~ 
tomeys should beware ·of 4'lnappropriate" wrl~ 
ten .statements. by .ofTicials .who are not 'familiar . 
with U.S. anti-discrimlnation laws"sh~ w~ed. ," 

- -I 
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{fhe co~~()n over civil rights requirements and enforcement' 
Your Nov. 12 account of the activ­

itiesofthe U.S. Department ofEdu­
cation's Office for Civil Rights' 
(OCR) ("Federal bias watchdog 
overrealous, some say") is serious­
ly misleading. Indeed, as the article 
quotes me assaying, "I'm not shy 
about enforcement:' but it should be , 
clear that all actions taken during 
my tenure have been based on long­
standing legal principles consistent 
with OCR's enforcementresponsi­
bill ties. " 

Your article fails to acknowledge 
that OCR is pursuing'a balanced" 
enforcement agenda, focusing on 
cooperation with state and local 
authorities, emphasizing prevention 
over "gotcha" compliance activities 
and seeking partners in fighting dis­
crimination. We reject a false choice 
between ignoring and overreacting • 
tCi civil rights issues, and by work­
ing cooperatively. we save taxpayer 
dollars while remaining focused on 
protecting the rights of students. 

In addition to failing to reCognize 
OCR's cOmmon-sense approach to 
problems of discrimination, your 
article contains at least three major
elTOrs: ' 

First, you suggest that under 
Title IX, OCR has required schools 
to transfer athletic resources from 
male' programs to those for female 
students. Not true. OCR has never 
required such a, transfer. The 

requirement is that equal athletic 
opportunity be provided. OCR's 
enforcement of the statute has long 
been guided by a published policy 
that has remained the same during 
the Reagan, Bush and Clinton 
administrations. In 1996, we issued 
a policy clarification providing 
more detail and explaining how 
OCR'~ :<. ..",-standing policy inter­
pretation should be applied, but 
with no change in principles or 
standards. In fact, this policy clar­
ification was cirCulated widely for 
public comment prior to being 
issued in final form, and those who 
responded agreed that the clarifi­
cation helped ,explain OCR's long­
standing policy. 
, Similarly. policy guidance for stu­
dent-on-student sexual harassment 
was published Aug. 14, seeking pub­
lic comment - covered by Title IX's 
prohibition on sexual harassment. 
This guidance is consistent with 
Chief Justice William Rehnquist's 
opinion for th~ Supreme Court in 
the Meritor Savings Bank case. The 
guidance clearly and repeatedly 
states that the age of the students 
involved needs to be considered. 
The response has been overwhelm­
ingly positive. For instance. the 
Maryland Department of Educa· 
tion said the guidance'''js very com­
prehensive and answers many 
practical questions about .. : h8.J:ass­

51 


ment." The University 0 Maine 
characterized the guidance as a 
"godsend:' noting that 'in "one con- . 
venient place [it provides] the clear 
implications of the ... law."1 ' , 

Finally. I would like to point out 
that the Bush administration did not 
rule that race-based scholarships 
were illegal. While my predecessor, 
Assistant Secretary Michael L., 
Williams initially took that Position, 
then-Secretary of Education Lamar 
Alexander backed away (in the face 
of a significant negative reaction) in 
favor of a General Accounting 0tIice 
review. That GAO report,' consis­
tent with controlling Supreme Court 
case-law, supports. the award. of 
scholarships based on race in cases 
such as those in whic!! it # neces­
sary to remedy the e~: of past 
discrimination. I 

Civil rights requirements are 
often misunderstood and, Unfortu­
nately. your treatment of these sen­
sitive matters only contributes. to 
the confusion. There will always be 
critics who deny that real discrim­
ination still exists, but the nation~ 60 
million students can rely oniOCR to 
be a common-sense advoCate for 
fairness and justice. . .1 

NORMA V:CANTU 
Aaaistant secretary 

.0ftIc:e tor avO RiCbts 
Washington 
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~Arrested in Southwest in Crackdown on Trade 

By JAMES BROOKE 

DENVER, Nov. 21 - In the large~t 
crackdo..... n iri recent years on the 
black market trade in eagle parts, 
agents of the United States Fish and 
Wildlife Service today carried out 
raids in Arizona, Colorado and New 
Mexico, arresting eight men' and is­
suing citations to .eight tourist shop 
owners. .' 

Wildlife Sen'ice officials said to­
day that more than 60 bald and gold; 
en eagles were· shot or trapped last 
winter in Jemez Pueblo in northern 

· New Mexico in order to feed the 
clandestine traffic in feathers, wings; 
tails .and talons. 

"This lime, we have been able.1O 
get the people responsible fo'r the. 

. itilliilg, not just the ones who were 
· selling the Items," Anne:Berry 

Wade, a spokeswoman for the wild­
life service, said today in a telephone 
interview from Albuquerque, N.M. 
"This went down now because this is 
the migrator~' time for eagles." 

Today, fi\'(' Jemez Indians ap­
peared before a Federal Magistrate 
in. Albuquerque, where they were 
each charged with violating the Ea­
gle Prote.ction Act, a 1940 statute, 
and the Migratory Bird Treaty Act, a 
statute that has protected eagles 

·since 1972. The fl\'e men are Mathew 
Chinana,. David Chinana,' John'ny 
Sandia, Harold Chosa, and Carlos 

· Smith: 
. In Arizona: three Navajo men 

were arrested on the same charges 
on the Navajo Indian Reservation, 
Ms. Wade said., Andy White, Lee. 
Gray and a third, unidemified Nava­
jo man are scheduled -io appear on 
Friday before a Federal Magistrate 
in Flagstaff. . 

In tOOay's raids, wildlife agents 
seized' h\;e e .. gle carcasses, three 
feet and about 400 ·feathers. The men 
charged ..... ith killing tt}e eagles face 
penalties of up five years in jail and. 
$250,000 fines for each count. 

A warrant is outstanding for an 
Indian goods trader. in Lemitar, 
N.M.,.about 50 m'i1es south of Albu­
querque.. 

At Jemez Pueblo, about 40 miles 
·north of. Albuquerque, there were no 
telephones'listed for the five men. A 
woman who answered the telephone 
:Ii the tribal offices said that tribal 
leaders traveled 10 Albuquerque to­
day, leaving· instructions that em­

'ployees of the tribe were not to talk 
to reporters about the arrests, 

By the end of Friday, wildlife 
agents expect to have issued misde­
meanor citations to about a dozen 
shop owners, in Tucson, Phoenix and 
'other Southwestern to!.1 ;~" ..enters, 

for selling the feathers of protected 
birds. 

The wildlife service's undercover 
investigation lasted for two years 

and sought to unravel the black mar­

ket III t:a6le parts in the Four Cor­

. ners area of Arizona, Colorado, New 

Mexico and Utah. Agents' said that 

carcasses of the bald 'eagie, the na­

tional bird, were offered for sale for 

SI,OOO. . 

Today;s raids come as bird-watch­
ers have recorded a soaring popula­
tion of the national bird, a powerful 
raptor known for its distinctive white 
head, fierce eyes, hooked beak, and 

curved talons. 
The bald eagle population in the 

lo..... er 48 states, which niJmbered as 
many as half· a million in the early 
1800's, had dwindled to about 800 in 
the early 1960s. 

Partly to save the bald eagle, the 
United States in 1972 banned the use 
of DDT, a pesticide that eagles in­
gested through river fish.' DDT was 
blamed for weakening shells of eagle 
eggs, causing widespread reproduc­
tive failures, " . 

I'n 1978, the Wildlife Service listed 
the national bird as endangered 
through most of the lower 48 states, 

But a quarter·century of habitat 
protection, prosecution of traffick-· 
ers, and a ban on DDT has had a 
marked effect on the bald eagle pop­
ulatioil. In recent surveys conducted 
in midwinter, about 12,000 bald ea­
gles have been counted in the lower 
48 states. Last year, the wildlife serv­
'ice formally shifted the bald eagle's 
status to .the less critical status of 
"threatened ... 

Today, eagles are to'urist attrac­
tions; with "bald eagle days" held in 
wildlife refuges across the Rocky 
Mountain and Plains states during 
winter months when populations are 

in Eagle Parts 
highest. 

. .At the same time, Wildlife agents 
increaSingly try to suppress the' 

, trade in eagle feathers, often sold to 
tourists as Indian-style fans, bustles, 
or adornments. .' . 

Last year, seven men were arrest­
ed in Oklahoma City at a fair v:'1ere 
eagle feathers adorned Indian 
lances, drums and masks . 

Early next year, Robert Gonzales, 
'an artist from San Ideifonso Pueblo 
is to go on trial in Albuquerque fo~ 
shooting a bald eagle in February 
1995. Religious reasons were cited by 
Mr, Gonzales, a former Bureau of 
Indian Affairs guidance counselor in 
the pueblo, which is on the northern 
Side of the Jemez Mountain range. 
Wildlife officials counter that he 

should have applIed for an eagle car­
cass from the service's National Ea­
gle Repository, outSide of Denver. 

Prosecutors won, a conviction 
against Juan Maya, a sheep rancher 
who poisoned, shot and trapped ea· 
gles on his' Wyoming ranch in the 
early 1990's. He received a 15·month 
prison senten·ce. Last summer, a 
Utah rancher, Ger~ld Bertagnole, 
was sentenced to 30 days in jail and a 

, $,5,000 fine for poisoning eight bald 
eagles and one golden eagle in the 
early 1990's, 

The biggest 'previous crackdown 
came in 1983, when Federal agents 
issued arrest warrants or search 
warrants against 50 people, largely 
Yankton SiOUX, in South Dakota and 
Nebraska. 
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.POSTCARD FROM CYBERSPACE/TERRY SCHWADRON 

Freedom vs. Filth on the Internet 
·hereas the 'Supre~e Court later ,'. . b~YOnd'PUbHShed magazines, It is enough .. S :n ' .... C . I. ',': ".'
Wthis month will hear a~guments for .the faint of heart to stay away, There' .. thih u~~em~hi °rrt Cgtd recommendd thatt,

inBt. over the Communications seemed to be no end to the combinations of raer, an s aW',.,ngress ea ou-

Decency Act, and whereas the justices coupling and imaginative lurid display. ' . ~~ l~m~ ab~ut~gdf~~drr penalty of 

likely want to heat from one ~ho is loo~ing , But. somewhere along this electronic 109 :epa,mmqr,m Ie. , e y, .. 

at the, Net, now comes thiS unsohclted route to instant moral decline, I made a Apparently the Cook Islands 10 the South 


· friend-of-the-co~rt brief. . .. discovery. . ' . Pacific have j~t8uch ~n arrangement for 
Honorab~e .Justlces. thank~ for a~reemg ,As many sites asIcould call up stopped people who VlolateenVlronmentallaws, If 

to settle thiS Issue. .. ' me and asked me to verify that I was over you are caught ea~g un~,era~e. crabs, you 
Although some may worry that folks are 18 years old. Often I was asked more than . . can be stripped of adult i. privileges by a 

lining up to publish ~'irl.decent" Internet ~', oiice or twice. Many asked for a credit card" .'court ~:':' ':; I,' I' ' .. , ' 
content for children: Ihappen to, agree With or VerifiCatiOn. from a.third party like Adult· If as individuals w.e want help at keeping 
the lower court deCISIOns on thiS questlon: Check. :qnly then, supposedly. would I be digital pornography o,ut of the home, there 
The law should be .overtur.ned because It IS , allowed mto steamy lOner sanctums of hot is a plethora of softw~re filters now avail-
overly vague and In conflict With gu~ran- adult entertamment. Some sites .offered a able, plus'Internet access .companies and 
teed freedoms ,of speech. . checkoff to deny access for my children. commercial online services that will meet 

And I agree that the law as passed IS Still, once I said I was of legal age, there our needs. i . 

alInost impossible to enforce. . was no check and no penalty for lying. It's. . : . 
I know that the cases yciu usually weigh as easy as asking an older sibling to buy Th~ marketplace has .consldere~ the 


involve great issues of fact and broad issues . beer. . question and come forth WIth alternatives. 

of policy. By contrast. you ought to be able M most sites. there were free sample Let's recognize the ~doption of the Com­
to settle thisone in a Single sitting and take pictures, small but explicit.' munications Decency IAct as salve for polio 

the rest of the day looking at what's being' Then I was asked to cough up money. , ticians who want an easy answer. For me, 

published electronically. " Most of these sites I saw were come-ons for freedom of expression is sacrosanct; it is a 


For anyone not familiar with the ques- pay-for-sex phone lines, for subscriptions., basic tenet of .who weare. : 

tion, the Communications Decency Act f?r the purchase of 'sex products. These A slap at the 1st Amendment does hot 


, :-V0ul.d Impose .penaltles of up to two years, sites arebusm.ess~s" deserve your support. I ' 

, m prison and flOes on mdlvlduals who use a For comparISon s sake, I deCided to check , . . 

computer netw.ork in a way that would give out some other areas. that· I consider "inde- '.., . 

minors access to "indecent" material that cent" to see· if there was an equivalent age Terry Schwadron .. ~ltor of Ufe a Style lind 
"depicts or describes, in terms patently limit. . , OYeI'SHS latlmea.com, ~ nmea' Web lite. He 
offensive as measured by, contemporary Dialing up the Stormfront page or the::,,~~c:,hed vi• .meI1 at terry.achwadron 

community standards. sexual or excretory Aryan Nations page is as easy as asking to 
activities or organs;" - se,e the Los Angeles Times, 

I'd.argue that the attempt to cleanse the No one asked for my age or restricted in 

Internet skipped many legal definitions' any way files that outline how to hate, that 

that would make it enforceable or even suggest that the Holocaust was a hoax or 

understandable, . " t,hat linked me with like-minded grciups. 


From what I can gather, the fear that . I searched for information about nuclear 

children will somehow trip across digital bombs without disclosing age and visited a 

pornography is enough reason for the Con - couple of right-wing. militia sites without 

gress to run roughshod over constitutional· interference.. ' 

freedoms: . 


Desp'ite my goyernment's feser\'ations. I · ow,H~~orable,Justices, I think there 

thought I should look at the issue directly. Nare questions aplenty here that should 

So I 'set'out on a journey among triple-X make you stop this Jaw from taking ef.fect; , 

sites. ' Clearly. there Is, no single standard of. 


Needless to say. my computer spit back what is "indecent," or who should decide .. 

· thousands of choices. We don't know what constitutes "com­


munity': wheninformaUon is being shared 
·I'IJ skip naming the destinations. but trust globally. Certainly Danish standards differ 

'me. if you want raw, in-your-face imag­ from Saudi standards. ' 


es, words. mo\·ies. sound clips and Yer), . · . But I'm really struck by the impractical·' 

specific adult entertainment..the Internet is ' ity of it all. We baSically want to keep por­

the place for you; . ' nography away from minors. 


~fost of what the hottest sex· sites say is , And the pornographers seem to agree. 

erotiC is, well. soniewhere between you"'e­ Th!!y appear to ha\'e decided that they can' 

got-to-be-kidding and exhausting just to do business best when they ask for age 


, consider. " . ' \'erification . 
. Images mostly feature "'omen-most1:: · I'm left with the question of who is pro~ 


white or 'Asian women-posing or per­ . tecting whom. . . , ' 

forming in an endless parad'e of' · It sounds a bit like Jonathan SWift. but 

exhibitionism. maybe we can ask'the Supreme Court fora 


There is no mistaking it: This is way ~or~radical.if ridiculous approach: Maybe 


, :' 

:', ' 
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Deadman voting 
. He was·a· Republican Party stalwart in 

Louisi.a.rui who lost his first bid for federal 
. office. But he got a second chance when his 

victorious opponent was forced out ofoffice amid 
charges of voter fraud and went on to a long and pow· 
erful political career in Washington .. The dream of 
I:.ouisiana senatorial hopeful Woody Jenkins? No, the 
record' of Louisiana Rep. Robert' Livington, now 
c.tWrm.an of the House Appropriations Committee. 

Mr. Livingston 100: narrowly to an organized labor·' 
backed Democrat, Richard A 1bnry; in his 1976con­
gressional bid. But 1bnry had to resign from Con·' 
. gress less than a year later; subsequently pleaded 
guilty to violations of federal c.Ilmpaign finance law 
and went to prison. Mr. Livingston then won the seat 
he holds to this day.' 

Now it is Mr. Jenkins who claims fraud, As early 
as this month, the Senate Rules Committee will 
decide whether to launch an investigation into a host 
of voting irregularities that he alleges cost him his . 
seat. It wouldn't take many. After leading most of 
election evening in both statewide vote tallies and in 
exit polls, Mr. Jenkins wound up losing to Democrat· 
Mary Landrieu by ltissthan 6,000 votes.out of some 
1.7 million cast. That's less than two votes per 
precinct statewide. 

In particular, Mr. Jenkins alleges that Democrats 
resorted to massive vote·buying, "phantom" voting, 
multiple voting and "vote~hauling" to defeat him. 

. There is some independent evidence of abuse. 
Investigators for a self-described voter-education' 

. group, the Virginia-based Voter Integrity Project, say 
they have been able to corroborate some of Mr. 
Jenkins' charges, among them that dead people ­
or people using their names-somehow managed to 
cast votes in the election and that the Democrats paid . 
live people to vote. '. . . . . 

In Rules Committee filings, Ms. Landrieu dis-. 
misses such allegations as "highly suspect and. 
incredible," albeit without flatly denying them. The 
Jenkins campaign has affidavits (from unnamed 
people) to the contrary. One claims to have received 

:< 

any problem with participatiiJg in campaign aci:ivi­
ties." .,'.. . " , 

Apparently he was not the only victim of this kind 
of political ann-twisting. Acco~ to the 1'itl1es­
Picayune, the police superintendent, the assistant 
police superintendent and the city fire chief were 

. among a host of 200 city workers assigned to cam· 
paign chores with the warning that there Would be . 
"consequenCes" for a failure to cooperate; i . 

Mr.' Jenkins himself raiseS. questions. ~t merit 
further inquiry by the conimittee, among them: . 
.•How to account for more than 400 mi.slnatched 

signatures in 60 precincts - almost seven Votes per 
precinct - in which handwriting in precinct regis. 
ters does not match that on voter registration appli­
cations? ('The campaign says it has access to only a 
fraction of the documents in Democratic' strong­
holds.) Mr. Jenkins says this assessment comes from 
court -qualified handwriting experts. I 

• Why were voting machines in a Democrat· 
leaning precinct unlocked and open beforelJenkins 
representatives were present, as required Iby state 
law? Why were Jenkins representatives denied 
access to vote totals there? . '1. 

• Why has Mr. Jenkins not been given access to 
all precinct records? In audits of 30 precmcts, Mr. 
Jenkins says he fOund 144 "phantom" voteS, a sum 
which ifextrapolated to the democratic citY of New 
Orleans would mean some 2,100 phantoms! : 

• How is it tha~, according to a computer analy­
sis by the Jenkins campaign, more than 3,000 regis­
tered New Orleans voters reside at addresses liSted 

. as abandoned buildings bytheHousing Authority of 
New Orleans? Of those 3,~plus residents, 1,380 . 
actually voted Nov. 5. i • 

Ms. Landrieu claims that there was extensive Use 
of poll-watchers during the Nov. 5 electionl~-
ing vote fraud impossible - including thoSe work- . 
ing on behalf ofa former judge named Morfis Reed 
who was running for district attorney. But Mr. Reed 
says he neither financed, recruited nor assigI:led 

. poll watchers, and in fact requested that Attorney 
$700 as the driver oCa van "picking up the people· . General Janet Reno send federal poll watchers, to no 
to go down there to vote at I~ast 10 times .or: more?' avail. . . : 
The driver said his supervisOr was payirig those in ~Given the history of vote fraud in LouisUms and 
the van to vote and thatat one point they had "to pick the allegations of Mr. Jenkins, perhaps U.N. 
up some more money because they had run out of observers ought to be sent to Louisiana forthe next 
money." . . .... election. But m the' meantime, the Senate Rilles 

Meanwhile, the New Orleans Times-Picayune .. Committee has to ensure the last one was fau-. : 
reports, among other things, that a former assiStant 
city attorney resigned in protest after being told to 
report for duty at Democratic campaign headquar· 
teci on election day rather than city offices. The attor­
ney, who had been willing to campaign for the party 

.. on weekends, subsequently received a letter from his 
obviously bewildered superior, saying, '~t no time 
during my tenUre as City Attorney have you indicated 

'Thegood news for Democrats is that thethead of 
the committee is John Warner, whose most partisan 
jabs have always been reserved for his fellGV.\ Repub­
licans. But even Mr.Warner ought to find urmerving 
the abuses reported in Louisiana ..The co~ttee 
should investigate Mr. Jenkins' claims, 'if not for his 
sake then for the sake of Louisiana voters, who 
deserve much better than they appear to begett:mg. 
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i. GOVERNMENT DISCRIMlNATION: What eM 
Air Foree and Justice Department ·officials have 
been thiiUting of when they ordered that Jews and 
.peopl~with Jewish-soundingnarnes.be kept off a 


I" .government project in Saudi ~bia? .: 

'. That is a:clear violation of the law forbidding US.. 


companies from participating in the Arab boYcott of .. . ' 

Israel and Jews. It is no secret that Saudi Arabia­,.:'"

',', " 

,imd other Arab·coUntries..,.. have long denied visas .,', ~', 

. .' to Jews, and sometimes even to people who merely ..', 
. . had an Israeli visitor's Visa ~ped in their passport. ' 

, ','.. Some believe that has begun to change sOmewhat, .. 
in light of improved US.-Saudi relations, as well as . 
Middle East peace treaties. And in any case,in this . 
instance the impetUs for the anti-Semitic move did~. 
n't even come from the Saudis. It was an Air Force :', 
colonel who suggested excluding Jews and "Jewish­

· surnamed personneV' And it was approved by some' 
one at Justice. . .' .' 

Thus a proposal for ajob'in Saudi Arabia ,?yan out7 
side contractor, CACI.lnc., contained a proviso that 
"No Jews or Jewish-sUI"1'U¥lled personnel will be sent 
as part of the Document Acquisition ThaIn because . 

I. 

of cultural differences between Moslems and Jews . 
· in the region." . . 

. At least one Jewish employee who. was turned 
;',' "',' down for the projeCt has been paid for his pain. CAeI 


got a fine ofSlS,OOOJmd had to sign a state.ment apoJ- .' 

· ogizingfor ass'wning that "()rders from two federal 

government agencies!; were legal and for following 


· them. ." .' ":..' ' . 

.As to the Air Force and Justice Department, they 


'- -- too have apolo~dand promised in future to obey' 

thelaw.: .... . . . . " . 


. Which is,what they should have done in the first . 

· place:' . .. . . 

, " ~ . '., 
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. Jury Acquits Former Offici~! 


AtSta.teDept.of Visa Frati4m 

.' . ~, ...'.". 

wOlllan. Lalita PrasenadisOnl, who wa~:tht-: .. B~' William Branigin . wile of a personal friend and had beenp¢~.:WasbiIIgton PO$' Sial! Writer 
ously rejected by. the U.S. Embassy in B~' 

"' A' former high-ranking Sta~e 'Department kok for lying on her application. Adanl,S;;td­
official was acquitted yesterday' of charges . vised her to get a new Thai passPOrt: in-:a 
that he conspired to commit visa fraud while slightly different name to foil a corn~Q~: 

. serving in Senior positions in Washington lind check and issued tourist visas to her an¢ sOC 
the Philippine·s. other Thais in December 1993. the iOdie.... 
. john Adams, 57. ~'as foUnd not gililty after , ment charged.' ;: ::: 

a three-day jury trial in Coricord. N.H. Hav:. . Adams's ~ttorney. Harry Stllrbrllnch; ~~ 
ing served as deputy assistant secretar~' of lifter the verdict. "Whllt Mr. Adams ·did w,c'i 
statt' . .for viS<! ,;ervices i~ Washington anei' . not <I crime. He was authorized to issU( 4tt:. 

sas.3nd Ihe acted I within his <Iuthdrif\-: 
There was nothing corrupt about that.": : : r 

.., U' . th . '" , d t' Starbrllilch said Lctliia h<ld been imprpp~f~ne was 'au orzze 0 I,,'denied iI visa when she had ilpplied Il~'l·. 
issuel:,isas,' and [he ,ouslyand that'she returned to Thailllnd~~ 

\"isitingthe United States on th~ visa iSsUed
acted] wl.'t,hin hi,s' by Adams. Starbranch said he did not knqw. what had hllppened to the other six Thais.
authoritv. ". whose visas were not at issue in the trial:; : 

'J ' U.S. and Thai diplomats said three of the 
- Atlomt'~' Harry St.<lfbranch six were young Thai women who discoVt!(.fd 

upon arrii:ing in New York that they were'to 
consul general in Manila. he was the highest· be forced into prostitution. They managed to 
ranking U.S. diplomilt to be charged with flee to the Thai consulate in New York and 
such an offense. He had faced up to 10 years were later repatriated, the officials said: :: 
in prison if coO\~cted. "Anything about Thai prostitutes Just 

Adams was arrested in December <iftt'r a didn't come into the picture" at the trial. 
year-long joint investigation by the State De· Starbrllllch said. "There were no allegations 
. panment's Bureau of Diplom<ltic Securit~· that IAdamsl had anything to do with that." 
and Office of Inspector Generlll.· . Adilnls was sent back to W<lshington in 
•An indictment lInnounced by U.s. Allor· lIIio-199'4' when his ·tour in Manilil was CUI 

IlE'Y Paul M. G<lgnon charged that -Adanis il· lihort. He retired in janultry 1995 and moved' 
It!gally issued II U:S. visa in M::milato il ,Thai loNewH?mpshire. 

I 

I . 

. , 
, :';, 

'.' '. 

http:discoVt!(.fd
http:AtSta.teDept.of


. "I. 
I;. 

" ~ . , ­
:. , 

" 

I ' ~. 

" ',' 

DATE: .3'...K"',?'.~bt~t\ttBor~iti~l\t~·.·. PAGE:,"/S',AJe'
.. ", 

u.s. ,WillReview Reform taw for Schools 

By MI\TTHEW PU~DY, 

nse Justice Department sai~ it, Critics say a law " 
will' review changes that the State " 

Legislature, made in the New york ,takes awa,Y,ltical,' 

City school system in December. to 

determine if they Yiolate'the,Voting control; New York 

Rights Act ' 

In a letter 'to state officials reo, ,'disag,e,es. 
'leased yesterday; Isabelle ,Katz 
Pinzler, the acting assistant attorney, 
general for the civil rights division; 

, .said, that, certain, p,fovisions of the 
law that shift, power from the city's 
32 elected local' school' boards' to 
Rudy Crew "result in the, de facto, 
replacement" of those boards. The 
letter asked that all of ~he changes in ' 
the organization of the schools be 
submitted to the Justice Department 

, for approval. , 
Federal lawyers could go to court 

to stop the changes if they determine 
that'the proyisions of the law violate / 

,tile rights of minority voters. Simon 
'Gourdme, thlL general counsel, ,to 
Schools Chancellor Rudy Crew, said 
he belieVed the' request by the Jus­
tice Department was procedural and 
that "we think, on the merits,this bill 
is very sound." , .. 

"The Issue, Mr.' Gqurdine said, is, 
whether the shift 'of power away 
from the boards has the effect of 
disenfranchising the elected commu­

".,,; " 

.' 

nity school boards, , 
The new law alters the ,election 

process for the school boards, but the 
more controversial changes involve 
stripping theooards of the power to 

,unilaterally hire,~uperintimdents 
and other district offiCials. In pattic­

an, said that the department had no 
comment on ,the letter. ' 

Stephen louis, the senior legis la- , 
live counselor in the 'city Corporation 
Counsel's office, said that after the 
law waS pas~ed. city and state offi­
cials submitted some' provisions of 

, the bill to the Justice Department for 
,"pre-clearance," or approval, to Im­
,plementthem. But the provision sub­
mitted, for approval dealt largely 
with, the more technical changes in ' 
electing the locru boards. ' 
,'Pdr. Louis 'said 'that those proyi­
sions had not been submitted for, 

: approval because city and st.ate law­
yers felt they did 'not raise' issues, 

,related to the Voting Rights Act. ' 
ular, the new law gives the chancel-,'; Mr. GoUrdiDe said that the hiw 


, lor the power to choose a superin~ allows officials to remove some pow­

. tendent based on a 'list submitted by er from an elected board, but that 

the loc'al boards. He can a,lso reject '~you just can'" take .the board and 

an entire Iist'and request a new set of" totally' remove all ,of 'its powers:' 

names. , ", : Lawyers from the city and the schoo,l 


SChool offiCials are panlcularlyin- '- distric( contend that the boards will 
terested In a qulck:resolution of any' remain an important part of running 
dispute with the)ilsti~eDepartment,' the schools, but opponents of the law,' 
sinc~' the selection process for sev­
eral local district superintendents is, 
under waY,and Mr. Crew is eager to 
use his new Powers to influence those 
decisions. A meeting between Mr. 
Crew and Justice ,Department offj­
daIs is scheduled fl)r next week. Lee 
,Douglass, a department spokeswom­

" 
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have arguoothat the changes nullify 
the voice of voters. 

The letter from the Justice De­
partment warned that without Fed­
eral approval of the law, any 
changes being made in the operation 
of the schools based on the new law 

,: "are legaUy unenforceable," 
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Ya.AsksHighCoUI1 to Save .i: . .. 

··M~jotity~Black~ougressional· qistrict 
" """,,' "", , ",""" '''':'' "', : "', "I" 

of the NAACP Legal Defense Fund and the more difficult for RepUblicans to win thoseBy EUen N3kashima ' American Civil Liberties Union, codefen- seats," said political scientist Thomas R:WnIIiDIItJa I'IIIt SWI Writer 
dants in the suit. They said they will flle an Morris. president of Emory and Henry Col-

RICHMOND. March 7;.,-.Virginia will ,!p"', appeal on Monday. , " lege in Southwest Virginia~ "With'an elected 
peal aJederal court ruling that the: s~te'~ ~n-, , ,A spokesman for Gilmore said politics attorney general, one canrtot help but factor ' 
Iy majority-black cOngressional distnct IS m- 'pla'yed no part in his deCision, although politi- in partisan considerations khen a decision is 
valid because race was the ,main factor used cal analysts said the appeal might help the'at- made on this sort of topic.';~ 
10 draw its' boundaries. Attorney General torney general as he campaigns for governor The move also should appeal ,to black vot-
James S. Gilmore III (R)said today. this year. ' 'ers in an election year, Morris and others 

A three-judge panel, last month scrapped , Redrawing the 3rd District's lines would said. ' , 'I ' 
Virginia's 3rd District, which 'meanders 225 hurt Republicans, they predict, because, it "It appeals to two factions," blacks and Reo ' 
miles in southeastern and Central part of the would place more black residents-most of pUblicans, said fonner go~ernor L. Douglas 
State and resulted in the election of Virginia's whom vote Democratic-in neighboring Wilder, the state's firSt bl~ck elected gover­

congreSsional districts. 
first black U.S. representative in more than a Two of four adjacent districts are held by nor and a strong proponerit of the majority· 
century, Democrat Robert C. Scott. of New- Republicans.' "black,distri;t."It \yould be\considered politi­

, port News. " , " '1~ is, obviou~lyin the best in~erests of cally savvy. ' ' 
Gilmore, who filed'a notice of appeal today [Gilmore'sl party that the district stay as it Both Democrats and Republicans said' 

, 'with the U.5. Suprem~ Court, argUed in' his is, because to redraw the lines would proba- ,they see little chance that the appeal, will 
:~brief that Virginia, had a "compelling,inter- bly strengthen Democratic congressmen in succeed, given that theSulpreme Court has 

. est" in creating th~ 64 percent black district- neighboring districts and thereby make it ruled as recently as:last yetar that ~~~~, "~~ : ' 
in 1991 to fulfill requirements of the Voting. jority-minority" districts in! Texas and North 
Rights Act of 1964.' """ , ' •. . Carolina were unconstitutional.. 

He said he alSo hoped the Supreme Court "It's just gomg to cost the commonwealth 
would give Virginia mor~ ~ectio~ in re- a lot of money without anyl real possibility of 
drawing the district, even if It takes the case winning," said Donald Moon, a co-plaintiff in 

, and rules against the state. the lawsuit and chairman of the 3rd District 
"H we're going to draw fair, equitable lines, GOP. " I • 

that will survive future lawsuits, we need State legislature committee chairmen said 
clear guidance," Gilmo~e said. «Vfe h~pe the they may begin work this Isummer to come 
Supreme Court will g~ve us this guidance, , up with proposals for new!district boundar­

, whatever the outcome. . ,ies, although they said they aren't sure 
' 'Scott. who was elected to, Congress in , whether a special legislative session would 

1992 with 79 percent of the vote and w~o ' be called.to approve new districts this year. 
won earlieri races fonthe'state House IR " Del. Marian Van Landingham (D-Aleian­
mostly white districts. said the appeal "pre- dria), who chairs the Virginia House commit.: 
serves our legal options." ' .. tee that would work on any redistricting 

But he urged the General Assembly to be... plan, said she, wants to walt to begin work 
gin redrawing the Oistricts now in case the ,., . Until the Supreme Court rules in two similar 
appeal fails, ,so candidates who, want to run cases that are now pendiIlg, m'volving dis-
next year will know where th~ hnes are.. . tricts in Florida and Georgia. 

Gilmore's decision was pralsed by offICials ,Thosedecisions areexpe~ted by June 30. 
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'plan that" will render an appea)to 
the U.S. Supreme Court unneces- '"',';. ",:Va~,-'black 'district" case" sary." " , 

" " An appeal buys Virginia time ' 
, Mr. Gilmore said. It will prevent . 

state legislators from tinkering'to gOto SuprellleCourt 
with the lines b,efore the Supreme 

J ' ' . • • Court rules this summer in two 
Merhige wrote. , s~ cases in Florida and Geor-Bv Andrew Cain Virginia is seeking "a clarifica- gia. , '., ,M WASHINGTON TIMES , tionof the court's opinion as to GoV. George F. Allen does Dot 

RICHMOND - Virginia ,At- what is necessary to come into appear ~ ~>: huiryto calla spe­
torney Gen~ral James S. Gilmore compliance," the, Republican at- . Cial redistricting session. Once the mwill ask the U.S. Supreme Court torney general said. . court has ruled, Mr. Allen wants to 
to review a federal 'court ruling , . The'ruling could affect seats in hold public hearings in Hampton 
that Rep.., Robert C.' Scott's rna", the majoritY,-bla~k districts in the Roads and Richmond before law­

"jority-black 3rd' Congressional 'state Senate and House of Dele­ makers start drawing new lines. .
,District violates the equal protec- gates "so we hav~, to be veiy sensi­

'115 much as I'd love to get in , tion clause of the Constitution. ·tiveand concerned about good 
there and do my creative cartogra­Mr. Gilmore will, file the appeal lawyering 9n this,',' Mr. Gilmore 
phy, my greater concern is doing it '. in May to get further guidance on .' said.' 
right and legally and also looking how state legislators should re- Mr. Scott, 49, the state's first 

, " out for the taxpayers ofVirjpnia," draw Mr, Scott's 64 percent black ,black, member of Congress since 
the RepubliCan governor said. ,district that stretches for 225 miles. Reconstruction, called the appeal 

from Richmond. to Hampton' "a move to preserve the legal op­ . "Let's not waste taxpayers'
RoadS. ' tions of Virginia citizens," But in money just screaming around 

A three-judge federal panel in the same breath, he urged law- . down here with a General Assem­
Richmond ruled Feb. 7 that in 1991 inakers to draw new boundaries bly session," Mr. Allen ~d. 
Virginia laWmakers racially gerry- without waiting for guidance. 

, That means Virginia's next gov­mandered Mr: Scott's district in ,:~ttorney General. Gilmore be­
ernor, probably either Mr. Gilmore ' violation :cif the: equal protectionlieves an appeal is the next logical ' 

claUse of the ,Constitution. step in this matte'r," said Mr. Scott, : orLt. '.90v. Donald S. Beyer Jr., a 
, "There is litile doubt that to es- 'who is not up for re-election until Democrat, may preside over the 

tablish a safe black' district, ,the 1998.. ' " ' , . ,~districting in the session that be.' .• 
gutS next January.' ..: " Virginia legislature drew a district ,'''While we go'through this pro­

with bizarre geographical bound~ 'cess, I hope the state legislature 
•aries:' ,U.S.District Judge Robert' will craft new lines and adopt a '\ 
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Wenatchee abuse-case figures 

· By Valerie Richardson 

THE WASHINGTON TIMES 

The people once accused ofl 
child-sex abuse in Wenatchee; 

· Wash., yesterday launched a tele· 
gram campaign aimed .at persuad­
ing . the freshman governor. to 
investigate what they have de· 
scribed as a police-driven "witch . 
hoot." ' . 

The Rev. Robert Roberson, the 
pastor who. was acquitted oCrun­
ning a child-sex ring at his small 
Pentt!costal church, said the ac­

· cused hope to flood the office of 
newly elected Democratic Gov. 
Gary Locke with telegrams calling 
for a state investigation into allega­
tions of misconduct by pOlice, so-. 
cial workers and prosecutors. . 

Meanwhile, Republican state 
Sen.. Pam. ~oach announc.ed 
Wednesday formation of a legisla· 
tive subcommittee on civil rights 
that .wiIllook into instances of pos­
sible civil-rights abuses such as 
the Wenatchee case. 

"We don't have a formal agenda 
yet ... but certainly Wenatchee is 
one of those that will be at the top 
of the list:' said Republican state 

· Sen. Joseph Zarelli, who will chair 
the panel. "Let's put it this way: It's 
one of the things that has driven us 
to this." . 

While he stopped short of call­
ing for· a formal probe into the 
Wenatchee charges, the announce­
ment came as welcome news to the 
accused, who have spent the past 
two years lobbying unsuccessfully 
for a state or federal probe. 

In February 1996. Attorney. 
General Janet Reno rejected a re­
quest by'Gov. Mike Lowry for a 

. . ' I .I 

;, .." 
. , .·,turn",·,togove~or 

" .. 
. federal investigati~n of civil-rights ' eventually acquitted or had .the 
ab~ses. Mr. LOwry could h~ve pur­
sued .the matter by calling for a' 
state prosecutor but declined. 

. With the election ofMr. Locke in 
November, however, Mr. Roberson 
and his supporters' are optimistic 
they will receive another hearing 
from state officials. 

"We may have an ally once again 
in the governor's office with some· 
one who really has the key to 
unlock the truth," said Mr. Rober­

charges. against them greatly' re~ 
duced. . ......... ' ~ .' .' '" 

The telegrams are being sent via 
Western Union at a reduced rate. 
Addressed to the governor,! they 
read: ' . 

"I am deeply concerned about 
the alleged violations of c!viIrights 
by Child Protective, Services and 
law enforcement agencies irl con· 
nection with the 'Wenatchee Sex 
Ring' investigations. I 

son. "With the lawsuits coming up,"Senator ZareUi's Law and Jus~ 
we believe now is the prime time 
for the. state to come 'aboard and 
help us. We've got to put a stop to . 
it.". 
. At least three civil-rights law­

suits have been filed by those·ac· 
cused of child sexualaliuse, in-
eluding one filed by Mr. Roberson, 
his wife and' eigfit others wllo were. 

tice sub-committee on Civil Rights 

is looking into these issues state­

wide, but it lacks authority. Gover· 

nor Locke, only you can appoint an 

independent prosecutor to Chelan 

and Douglas counties who can con­


,vene a grand jury investigation ... 
Can I count on you?". I.' 

Helping organize the campaign 
· .•. .. ... .' I 

free of charge is Jay Otis, chief ex· 

ecutive officer of GMS ComIIllini­

cations Network in Sacramento. 


· Calif. Mr. Otis said he is donating 

· his time and resources because he 

underwent a similar ordeal. as a 

child when social-services iwork­

ers separated him from his par­

· ents. . .' ! ' 
. '1\s a child, I had the samesitua­


tion," said Mr. Otis. "So I do this for 

people in trouble.". ' • • 


More than 50 children I were 

placed in foster care during the 

Wenatchee probe after their par- . 

ents were accused of participating 

in a child-sex ·ring. All: but one of 

the 28 adults found guilty, each of 

whom had court-apPointedlattor­
neys, ~re still. in jail, while those' 

who hired' prIvate attorneY,s saw 


. their charges dismissed or greatly \ . 
reduced. I 
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: " 
··Revives Cpallenges 


" '.. '·:··.:>:To"Log~rigCurbs 

.. Sua W~LL S;iiF:F:T'jni.:~"'A'. SrO!f·R;porrer . 
.·WASHlNGTON- ,A .federal apPeals 

.;:" ,colirt cleared the way for renewed chal­
lenges to the' Clinton administration's . Northwest:logglng restriCtions.' ,. " 

' 

.' The move means that the timber indus­
.. trY can pursue yet another lawsuit aga inst 

" . 

., 1." U)e logging" "restrictions,,~',which .-'.have 
" sharply reduced cutting, in Northwestern 

'. " ..". forests to help protect spotted owls and 
other wildlife. 'It could also spur new 

"lawsuits ~ from environmentalists, who 
don't think the restrictions go far enough. 

" The U:S. COurt of Appeals ruling re- , 
vives a suit filed by. a timber industry 
grouP. the Northwestern Forest Resources 
Council. in 1994 in U.S. District Q)urt in 
Port/and. Ore. In the original case, Judge ' 
Thoma,s Penfield ruled that the suit could 
not proceed in hiS cqurt: alid should be filed 


.in a' sepa~ate federal court in Seattle that 

." '. was already hearing challenges to the 


". Clinto!'l plan,,, . 
. :, The appeals court disagreed. and said ' 

.,. 'that. Judge I:enfield's ruling improperly 
, denied the timber group's right to have its 

case "heard,on the, m~rits," 
The Clinton logglpg plan has withstood 

. ,numerous legal challenges. and several 
resource attorneys said the odds of its' 
losing now',are long, The timber group's 

';" suit alleges that the Clinton administration, 
'violated prOCedural requirements· and. ig· 

. '.' '' ­
, " .. nored information that would have led to a 

less restrictive·logglngpl,ln. 
,lnanuriusuaUwist.theo Native Forest' 

Council. a grass~roots forest-advocacy 
group in Portland,.had filed briefs with the .. appeals' court supporting the timber 

··group·sposition. It plans a lawsuit' or· 

.its own. arguing that had the, Clinton 

. administration not violated procedural re­

quirements. and .ignored information. iI 

would haveallo\Ved ev~n less logging, 

.:.' 
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,/ .Asides 
Clinton' Rules 

It must be bad enough for the 
. White House having to deal with a new 
contributor eruption every day. But 
now the .headaches of the first term· 
are returning. On Friday, a federal.ap­
peals court resurrected the spotted owl. 
controversy. Plaintiffs for the logging 
industry want to argue that if the gov­

ernment had followed the procedures 
set out in its own plan, more logging 
would'have been allowed. But an envi­
ronmental group says if you follow the 
procedures as written, less logging 
would be done. We're for both sides, 
on the assumption that whatever the 
rules were, the Clinton Administration 
undoubtedly failed to play by them. ' . 
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, . .,;:'Wildlije'i,llCon'gress .' . . . , " T HECONG,RESS,IONAL ·Repti~I,i~ri'~:~lit'it.' '~f l~tting' interest ~~uPs' ~se f:he refuges 'to ,the " 
• , about last year that they were backing off the detriment of the ,wildlife for Which they ,ostenSIbly , 
:harshenvironmenta1 positions that cost them' had been created. In 1993, in response to a lawsuit, 

, Support among voters after the 1994 elections. But the'new Clinton administration agreed to begin the ' 
they have left in cl1arge of. the important enyfron: overdue' prOcess of weeding out these incompatible ' .' , 

'. menta1 oommittees members who ~ not to haye" uses. The backward-looking legislation by~. Young' 
" gotten the word. The latest example mvolves <:hair~ ,would push in the opposite direction and elevate 

,', man Don'roung of the ~ou~ Resources y>mrru~ee. these other'uses:"'-hunting and fishing are the prime 
He has .remtroducedleglslation that mer~y ,faUedexamples:-into purposes of ,the refuge system, right 
last year, wh~ eff~ ~ould be to Vitiate if ~ot 

,destroy the national ~e ~efuge system: Intenor 
Secre~ Bruce BabbItt tes~ed th~ other day that
be would recommend a veto ,if the bills were sentto, 
the reSident in their present form. He'd he right to 
do !; this one is a riO-brainer.', ' ' , , ,', 

". ' The tinder~appfeciated network of 509 refuges is 

alongside wildlife protection. Mr. Babbitt described it 
", as a perversion that "sCrambles the crucial distinc- ' , ' 

tion between 'purpose' and 'use' .. and would lead to ' ' 
" , ' ' , ,

chaos. Among muc~ else, he ?bServed that ~e bill 
apparently would give competing users ~ ~gh; to 
take. one ano~er..to court. "The combmations of, 

larger tluinthe national park system. UiUortunately,,' possIble Iaws~ts are near1y as n~erous as the 
it has never been as weU inanaged. As the, name lawyers looking for work, ,he saId. Rather,·~ 
implies, the re~ges are supposed to be held in , ~overnrne~t .~hould be .aUowed to do we~the, baSIC 
reServe for wildlife. That doesn't mean no other ,JOb of proViding protect.ton; "then there will be ample 

;', activities-hunting, fisJUilg, e.ve~ grazing-can ~e "opJX>rtunity.for compatible recr~ti?n ..~ whi~ 
'",' place. But th6seshould be InCldenta1 to the,mam, depend ~n ~verse and abUJldant wildlif~. 

purpose. , , ' : ',' , "In wildlife refuges. the conservation, needs of 
, Over the years, the Interior Department has often wildlife [ought to be] paramount," the secretary said. 

failed to observe that distinction. It feU, into the habit, You might think that would be'self-evident. 
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1 IN THE tooPLoo~i'ng.forMo~~:' Tha_n 'Advice 

NAACP Legal Defense and Educational Fund and moreByAlKamen recently in the Justice Department's civil rightS division,,W.......,..,. Poot SlaB W~ 


is going private, starting a new practice at Kaye,,,: 5 hortIy be.,fore he left office as secretary of :.'.' Scholer, Fierman,Hays & Handler, where he'U be 
· labor last January, Robert R. Reich bad avisit 

from Andrew M. Cuomo, President:ClintoD's 
:Choice to be Secretary of housing and tirbaii' ,< .: "., 

· development. It seems cUomO wanted to borrow. Some . 
,ideasfrom Reich'onhow to run a Cabinet offiCe., It now, 
, seems he wants to borrow a whole lot niore. .... ' 
, " Since then Cuomo has beeri sending out feelers to old, 
· Reich staff members aboUt corning to work for him at 

HUD. This weekTocidBowe. who once worked f&r . 
Cuomo's father in New York stile and has served in a . 

,.' number of high-level job.s at Labor, annOun~ he was, 
· going to HUD to work 'as Cuomo's deputy chiefofstaff. 

DepartmentsoUrces say he may take a number of other 
Labor st3ff members with him; '. ' 
, Nancy Kirih.ner, director of intergovemment;a! , 
affairs at Labor, was iriter:viewed by Cuomo this·week 
for a similar job at HUD. and Susan KiDg, asSistant 
labor secretary for public affairs, is still reported under 
consideration for a similar post at HUD. '. 

Hazardous Waste 

· '.This notice went around TueSday at the DePartment· 
. 	 of Energy: ..... ·:r 

. "We are COf'dmlingoffcertainrestrooms at the . 
FomstoJ Buildjng. We hove discooered air in .some of 
iMplumbing·lines. TIIis can cause urinaJ.s Ie explode 
and toilets Ie expel botlt gas. water. and sewage. fltxzse be· .Fowler's call Friday came in response to a column . 
extremely careful when flushing toikts and uriiwJs!"item.that day about a letter he wrote the woman in 

And exactly how are we to be more careful? 
AOOE spokesman wasn't sure, though he said two 

people bad been injured, apparently by exploding 
urinals, "but I don't know the extent of their injuries." 

. The restrooms'were broUght back mio sernce I3ter .' 

· tha~:r~e knoW v.1tySen. PeteV. nO;emcl <R-N.M.) 
isa bit suspicious of all those assurances by DOE. that 
there won't be any hazard from that nuclear waste they 
want to bury in theWest. . 

·..	Career Mo~es '.' 
;:'.'::'Whit:"'::';:• ..;..e..;..H.::o:...:.Use;:.':..iu-.-·.d-e-lra-M-a....:"-azm-.·~e-r........ ·s-b-id-fo-:r-th-:e--'--­
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.. undersecretaryship forinternatioruu trade may have 
· stalled somewhat inreCeot days. souices say, and other 

strong Candidates remain very much in the running for . . 
that jOb; including: Robert Uberatore, a former aide to 
Sen. RobertC. Byrd (1)-W.VaJand coUege roommate 
of former White House courisel Jack Quinn Who now 
heads the Ctu:Ysler office here; Joshua Gotbaam,' 
assistant treasury secretary for eConomic policy; and 
former,Commerce and congressional aide EdwardJ. 
Black. who runs the Computer & Communications 

'.' .Industry Assoc. ·· '" .. .muon.... 	 ..,
Drug' control Policy director Barry R. MeCafJ't¢yhas 

named Hoo.ver Adger'Jr.-associateprofessor of . 
pediatrics at theJohns Hopkins University School of. 
Medicine and d~puty director for adolescent rnedicineat 
the Johns Hopkins Hospital-to be.deputy'direCt0r of 
the Office of National Drug Control Policy. ... . 

,. Kerry Sc8.nJ.on, after 10 years with the Washington'· 

counseling companies on ciVil rights matters and doing 
plaintiffs work as well. ' '. '.', 

' Calvin Mitchell; a formerforeign service officer who 
was. in the National Security Council, presS Operation . 
and then himdling press inquiries at Treasury, is moving ' .. ~ : 

to New,York to be director of communications and 
spokesman at the United Nations for Ambassador BiD 
Rieb.ardson.. . , . 

ALittle Help 
• In the "How's'that again?" category, there was Clinton 
iouring tornado-dcUnaged areas Tuesday iil CoUege ' 
Station, Ark., running into 6-year.md Vernita Pelljlter, :. 
who says, "You make the laws." .' . 

To whichClintoll replied: "l do. I abide by the laws 
and I make the laws. Congress has to help me.". We're 
sure Congress will do everything it can.' . 

Fowler's 'Pen Pal' 
• 	U.S. Ambassador to Saudi Arabia Wyche Fowler canS 

. . to say tl!at his friendship.with a 24-year-old Scottish 
physiotherapist was nothing more than "an innocent, 
friendly coi:T~pondence" and that he,.has not seen her 

. since' they met on a train in England last. summer, when 
he :was en route to his post in Riyadh. . . . 

.which he spoke of his efforts to get saudi permission for 

strikes against Iraq and his views of the Saudis in 

general. ' 


Wha 'h d' h eft L:~ 
.' behind ~~~~:~~:~~~~th~~y . ,.' 

. later to find out how to send it to him. Thus began a 


. correspondence of four or five letters back and forth 

mostly to tiy to get the coat back after it apPeared to 

have been lost in transit. .: .. 

There were a few telephone calls, he said. but those 
'. were mostly.to discuSs legal action against British 
. tabloids that implied in November that he and the 
. woman were h,aving a romance. . . 

. After legal fees ~weU into five figures," he said in his 
call from Jed.dab. he got a retiaction fromilie tabloids 

. 
and an apology' for any implication that he was "acting 
improperly." :. 

As for his discussing his ambassadorial activities, 
Fowlersaid. "1 was answering her questions" and she 
was interested in the country becaUse her father works 
in Riyadh. . ' .. 

"All f said (in the letters) was what had been in everY 
newspaper" about theairstrikes. Of his views of the . 
Saudis, 1 wrote the same thing to 40 of my mends." 

F~wlersaid he suppOSed the woman "was tryIDg to '. 
kt't'p me as a pen pal," but "I saw nothing [untoward) 
about it." " 

Now;he Said; he's worried that Senate Republicans 
would ~use this" to block his eventual . 
conftrmation-he's a recess'appointee to the·job• 

And he neverdid get his coat back.. . :' Lawyers Cominittee for Civil Rights, anotherfiveat tl]e . . 
',' 
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