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COLLOQUY 


RELIGION AND RACE UNDER THE 

CONSTITUTION: SIMILARITIES AND 


DIFFERENCES 


Jesse H. Chopcrt 

There is a morally compelling and constitutionally powerful tradi
tion in the United States against treating people differently because of 
either their race or their religious beliefs. Nevertheless, the Supreme 
Court has employed criteria under the Religion Clauses of the. First 
Amendment1 for reviewing govemmentaction dealing with religion in 
an approach that varies considerably from the one it has used for race 
under the Eq~al Protection Clause of the Fourteenth Amendment.2 

The object of this Article, which focuses on the purpose and the effect of 
state regulations that either favor or prejudice perSons or groups on 'ac
count of race or religion, is mainly to outline an analysis of the Reli
gion Clauses, and secondarily to contrast that analysis with the 
doctrines that the Court has developed under the Equal Protection 
Clause. ' 

I 
PURPOSE 

A. Intentional Prejudice 

-": ;..J", ,'" Sirr:tilarfties !3etwe~,Rac.e ,(Lnti, llel!gion 
, ,.' .. . 

There is a powerful resemblance between the government sin
gling out persons for imposition of adverse consequences because of 
their skin color3 and because of or their ideological beliefs. This like
ness calls for analogous handling under the Constitution. Perhaps the 

.. strongest jpstifjc.::tti.pn. (or. strict judicial scrutiny .of any offidal atteIIlPt 
to accord persons less than equal respect and dignity either because of 
their religious beliefs or race rests in the fact that throughout history 

t Earl Warren Profe~or of Public Law, University of California at Berkeley (Boalt 
Hall). An abbreviated version of this article was delivered as the Robert S. Stevens Lecture, 
Cornell Law School, September 8, 1993. I wish to thank Robert Holland of the Boalt Hall 
class of 1993 for his assistance in the preparation of this article. ' . 

1 U.S. CONST. amend I. . 
2 U.S. CONST. amend. XIV § 1. 

3 
 Throughout this article, I include ethnicity within the same protected category as 

race. 
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such efforts have been similarly r6.ot~d in..."hate, prejudice, vengeance, ._ 
[and] hostility."4 Although race may seem to be a more immutable 
condition than religion,5 and religious belief systems may appear to 
have-a-moreinteIWoven'effect-than race on the 'conautt of'pe,?pl~'s-- . 
lives, both traits have been the object of 'public (and private) stereo-' 
typing, stigma, subordination and persecution in strikingly similar 
ways. 

In response, the Court has properly viewed both racial and reli
gious discriminations with particular suspicion,6 and demanded "that 
they be justified in terms of a significantly more pressing governmental 

. objective than normally required, and a near perfect fit between the 
characterizations employed and the objective pursued. "7 This method· 
is a "way of uncovering official attempts to inflict inequality for its own 
sake-to treat a group worse not in the service of some overriding so
cial goal but largely for the sake of simply disadvantaging its mem
bers,"s a courSe of conduct based on assumptions of the "differential 
worth"9 of religiouS and racial groups including judgments of their 

_. odIousness or inferiority:' Because it is extremely difficult for these." ", :.;._,:~~~,.";:,;_,_,;~:,,,,;: ">'. _.::: __ ,~.:,,~,_.::;;... --. '1:- ~-,' ;::~·:.:':~.:~:.:.:.. _~r.::.f':·:':':::':':'.::""';:>·'':' <':""~:'~"',_:-.:r-l.:~>,:."'. 

4 Joseph Tussman Be Jacobus tenBroek, The Equal Protection of the Laws, 37 CALIF. L. 
REv. 341, 358 (1949). 

5 For a discussion of the immutability of religious beliefs, see Timothy L. Hall, Reli· 
gion, Equality, and Difference, 65 TEMP. L. REv. I, 62-63 (1992). 

6 In New Orleans v. Dukes, 427 U.S. 297, 303 (1976), the Coun unanimously catego
rized religion along with race as being "suspect" classifications. .' 

7 Hall,' supra.·note.5, at 55. The few decisions of the Supreme Coun that have in
volved deliberate disfavoring of persons or groups because of religious beliefs they do or do 
not hold have employed the test ofstrict scrutiny, either expressly or implicitly, to invalidate 
the relrnlati2Ils:. See. Church' of the Lu~umi Babalu Aye v~Hialeah, 113'S, Ct.- 2217 (J993) 
·(holdtllg.~~ astliie may not forbidritmll·animal sacrifice); McDaniel v. Paty, 435 U.S. 618 
(1978) (holding that a state may not disqualify members of clergy from being legislators); 
Larson v. Valente, 456 U.S. 228 (1982), reh'g denied, 457 U.S. 1111 (1982) (holding that a 
state may not impose registration and reporting requirements only upon religious organiza
tions that solicit more than half their funds from nonmembers); Torcaso v. Watkins, 367 
U.S. 488 (1961) (holding that a state may not require notaries public to take oath of belief 
in God). The one possible exception, Gillette v. United States, 401 U.S. 437 (1971), did not 
acknowledge as being discriminatory the Selective Service Act provision that exempted 
from the draft individuals who were religiously opposed to "war in any form" but did not 
excuse those who were religiously opposed only to "unjust wars.· Id. In any event, the 
Coun's reasoning in Gillette is not, necessarily inconsistent with its usual approach Jo ..!he 
problem. SeeJesse H. Choper, The Free Exercise Clause: A Structural Overview and An ApPraiSal 
of Recent Developments, 27 WM. Be MARv L REv. 943, 960 (1986). .... , 

8 .JOHN tJART ELY, DEMOCRACY AND DISTRUST 153 (1980). 
9 Paul Brest, F(}roJarri to In Defense of the Antidiscrimination Principle. qO MARv. L. REv. I, 

7 (1976). . '. 
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stringent criteria to be met either factuallyIO or legally, Il,very. few classi
fications' that intentionally prejudice persons ,because of their race or 
religion have been or will be upheld.12 '",-, ". 

, It is useful to notetbe peculiar nature of the personal quality or, 
characteristic that is the' subject of the special judicial protection 
against deliberately disadvantaging people because of their religious 
principles; At issue are beliefs or membership in a group that shares a 
set of beliefs, ,rather than participation in some course of generally 
regulated conduct. This concerns an ideal that extends beyond the 
value of religious liberty, one that is deeply ingrained in several consti
tutional provisions apart from the Religion Clauses. Thus, the First 
Amendment freedoms of speech and association have frequendy been 
used to protect a, broad range of iqeological convictions including reli
gion,IS and would be,applicable h'ere aswelL " 

r· 

2. Judicial Scrutiny of the Motives of Lawmakers 

The intentional prejudicecateg~ry plainly includesgoveinment 
regulations that discriminate on, their face:' This category :also con
demns more subde fonns of state action which, by their expliCit lan
guage, may appear to accomplish a constitutionally pennissible end, 
but whose real aim is to disadvantage persons because they are mem

'bers of a certain race or because they hold or do n()t hold certain reli~ 
gious convictio,~s. This requires the Court to ascertain whether the 
lawmaking body intended to achieve a goal through the effect of the 
regulation that is not plainly prescribed by its words. ' , 

. Despite "the general rule that legislative motive or purpose is not 
a relevant inquiry in detennining the constitutionality of a statute, "14 

the Court's approach both to the Religion Clauses and to racial dis
crimination under the Equal Protection Clause has made legislative 

10 See Korematsu v. United States, 323 U.S. 214 (1944) and Hirabayashi v. United 
States, 320 U.S. 81 (1943) (upholding military orders for exclusion and curfew ofJapanese
Americans on the West Coast during'World War II); if. Lee v. Washington, 390U:S. 333, 
334 (1968) (Black, Harlan &: Stewart, D., concumng) (discussing possibility of temporary 
racial segregation in prison in response to racial tensions that threaten prison security). 

11 , The Court has ruled that government action preferring racial minorities and disfa
voring the racial majority may be permissible. e.g., to remedy past discrimination in viola
tion of statute or the Equal Protection Clause. City of Richmond v. J.A. Croson Co., 488 
U.S. 469 (1989); Sheet Metal Workers Local 28 v. EEOC, 478 U.S. 421 (1986). 

12 Query as to the validity of requiring immunization of all members of a racial or 
religious group that seems peculiarly susceptible to a particular illness such as sickle cell 
anemia or Tay Sachs disease. 

IS SeeJesse H. Choper. Defining U&ligion" in the First Amendment, 1982 U. ILL. L.REv. 
579.581-83 (also suggesting the "fundamental rights branch of equal protection 'doctrine" 
as a source for protecting against ~government action that deliberately singles out one or 
more religious groups for adverse treatment or :that penalizes or withholds benefits from 
persons because of thpir:;?eculiar sectarian beliefs"). 

14 MdJanie~ 435 U.S~ at 636 n.9 (Brennan.].• concurring). 

http:upheld.12
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"	and administrative .mptivation,.a. major criterion. l .5 Still, therejs broad 
agreement, reaching' ba.:~ to the landmark ruling in Fletcher v. Peck,16 
that divining the real motives oflawmakers "is a perilous enterprise"17 
and "a notoriously tricky affair."18 Thus, it is important to emphasize 
several factors that limit the scope of this judicial' inquiry regarding 
lawmaking that is alleged to deliberately disadvantage people because 
of either their race or religion. . .. 

First, there is a substantial "distinction'between those things a leg
islator hopes to a~complish by the operation of the statute for which he is 
voting, and those things he hopes personally to achieve by the act of his 
vote."19 For example, in Edwards v.' Aguillard,20 the Court had before it 
a Louisiana statute that forbade "the teaching of the theory of evolu
tion iri public schools unless accompanied by instt:uctionin 'creation 
science.' "21 The former category of "hopes" includes the question of 
whether a state legislator "voted for the Act ... because he wanted to 
foster religion or because he wanted to improve education. "22 In con
trast, the kinds of ,"bopes" described at length by Justice Scalia in Ed
wards fall more readily into the lat~er category: ..... 

• ". i • • • ., ~ 

[A legislator] may have thought the bill would provide jobs for his 
district, or may have wanted to make amends with a faction of his 
party he had alienated on another vote; or he may have been a'dose 
friend of the bill's sponsor; or he may have been repaying a ~avor he 
owed . the majority leader, or he may have hoped the Governor 
would appreciate his vote and make a fundraising appearance for 

;:him, or'he'may'havebeen 'pressured to vote'for .\"i>ill he disliked by a' 
wealthy contributor or by a flood of constituent mail, or he may have 
been seeking favorable publicity, or he may have been reluctant to 

. . hurt the feelings of a loyal staff member whp worked on the bill, or .. ' ... :,;~. ' - "',"f.·""::,,ne'rifay haVe been settling i;mold sc'ore'with a legislator who opposed: '.c." ..... 

the bill, or he may have been mad at his wife who opposed the bill, 
. .. or, of course, he may have had (and very likely did have) a 

. combination of some of the above. and many other motivations.28 
, .. '" 	 '" " .' 

,~~ .~.', .... -~-;; ''''', 	 ; 

15 See ill. ("cases under the Religion'CIauses have uniformly held such an inquiry [into 
legislative motive or purpose] necessary"); Washington v. Davis, 426 U,S, 229, 240 (1976) 
("basic equal protection 'principle that· the invidious quality of a law claimed to be racially 
discriminatory must ultimately be traced to a racially discriminatory purpos~"). 

16 10 U.S. (6 Cranch) 87,}30 (1810). 	 ' 
17 Thomas A Schweitzer, Lee v. Weisman and the &tdbliskment Clause: A'felnvocations 

'and Benedictions at Public School Graduation ConstitutionaJly Unspeakable?, 69 U. Orr. MERCY L. 
REv. 113, 192 (1992). 

18 Hall, supra note 5, at 65, 	 . 
19 John Hart Ely, Legislative and Administrative Motivation in Constitutional Law, 79 YALE 

LJ. 1205, 1~18 (1970) (discussing Ira Michael Heyman, The Chil!JJwtice, Rlu:ial Segregation, 
and the Friendly Critics, 49 CAuF. 1.:: REv. 104 (1961». 

20 482 U.S. 578 (1987). 
21 Id. at 581. 
22 Id. at 637 (Scalia, j., dissenting\, 
23 Id. 	 . ,;. 

http:motivations.28
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Admittedly, ther.e is only a difference of degree rather than kind 
"between those things a person intends to result immediately from his 
act [the former category], and other more distant and less certain, but 
nonetheless intended, results [the latter category]. "24 Moreover, resolv
ing even questions in the former category "demands a sensitive inquiry 
into such circumstantial and direct evidence of intent as may be avail
able."25 But it appears to be within the judiciary's capacity to reach a 
decision about the former category with adequate certainty; exploring 
motivations in the latter category, however, seems to be "~most always 
an impossible task. "26 . 

Second, the process of examining an intention to disadvantage a 
racial or religious minority is to uncover only whether the government. 
action is meant to implement unspoken antagonism toward such a mi
nority. This judicial inquiry is quite narrow and vastly different from 
asking whether the legislators' purpose was in some oblique fashion to 
"advance" a religious or racial cause when promulgating a regulation 
that is religiously and racially neutral in both its language and 'adminis
tration. It is one thing to question whether a lawmaking body acted 
with racial or religious animus, such as, whether "an admittedlyimper
missible motive has poisoned the political process."27 It is quite an
other to determine whether.the purpose of a law that has concededly 
been enacted to serve permissible public welfare goals was in some 
part attributable to the racial or religious background, aspirations, ide
ologies or beliefs of members of the legislature. . 

R~ligious moti~tion~ of this" tYP~ '''are espeCially'hard to isolate 
because: . 

Beginning with the Founding itself, the history of the United States 
' ••••..•••.•••.,>.. teveals. an inseparable connection between religion,. morality,. and .,. 

law. Many of our laws, even our basic system of constitutional gov
ernment and individual rights, rest to a. significant degree on reli
gious understandings of the world, of human beings, and of social 
relationships.28 

Furthermore, individuals and groups often support a wide variety of 
political, social and economic policies because of their religious ide
als.29 If the "real" purpose of programs of this kind was a ground for 

24 Ely, supra note 19, at 1219. ; 
.25 Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 266 

(1977). . 
26 Edwards v. Aguillard, 482 U.S. at 636 (Scalia, j., dissenting). 
27 Hall, supra, note 5, at 66. 
28 Daniel O. Conkle, Religious Purpose, Inerrancy, and the Establishment Clause, 67 IND. LJ. 

1, ~7 (1991). . 
29 Timothy Hall has noted religion's potential to influence social policies: 

Welfare programs may be supported for religious reasons relating to per
ceived obligations to the poor. Statutes restricting the avai1.:,.~;.lity of abor
tions may be supported by individuals who believe that abortion violates 

http:relationships.28
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jll:diii~' invalidation,' then laws against homicide, and theft would be 
, cons~tutionally,yUlnerable under the , :tteligion . Clauses.3o, ,Because, 
'''religious beliefs and values may permeate a', person's world view by 

underlying, 'reinforcing, and interacting with, other 'secular' convic
'tions,"3l many' 'legislators themselves would ,find' it, impossible, to:' 
"fathom their reactions to cross<urrents of psychicstimuli"32 so as to 
distinguish between which of th'eir social views have a worldly basis and 
which have deep religious roots.' The problemsforjudges in unscram-' 

, blingthe multiple purposes and unconscious motivations oflegislators 
,h:,l'$is context ar~greatly exacerba'ted when compared to thosein~ 
volved in the surgically precise determination ofwhether there was a 

,specific legislative intentiC?n to disadvantage a ra~ial or religious group. 

, ' ::'3:; ;'Examptes ' ;': ":":,-,'" T', 

"':";. >,. '~~:~':~··'~"'J.r··'''-~~(:·::'7' ' .:~~ ....')'~. '.. :~. 

, Experience indicates that this confined inquiry into the motiva
tions of lawmakers has been a manageable task for the federal courts. 
Fortunately, intentiorl;;U religious or racial discrimination ~ccurs only .' 
infrequen~y, and.~,hen: it do~s.jts, suspicious appearanc~ ,willordina- " 

" rilybe'fa,irly.~lear;;e.y:e..lljfwrappe(r"iri #te' verbarcellophane~3~,:oflegit
imacy~ A few examples enforcing the' racial equality precept' of the 
Fourteenth and Fifteenth Amendments should help demonstrate the , 
usual ease by which the judiciary may state, the obvious to smoke out 
illicit purposes of the overwhelming percentage of legislators. In 
Gomillion v. Lightfoot,34 the Court held that the gerrymandering,ofTus
kegee,'Alabama, which altered the city's shape "from a squ3:re, to an 
uncouth tweIi"ty-eigh~sid.edfigure,."35 ~ unco~stituti~nalb,ecause it" 
could have no purpose other than the dise~franchisement of blt;lCks in " 
,municipal elections.36 'The Court found it "difficult to appreciate what ' 

"; :,""'::i~~!ft0~~T~~;:!~~~Jf;9~y~,gf,i.~~jHggi,I}g}lcS:!:'ltll,~~:;!!~.Yi!1g~ thjsJ~e~pl>J~.eff~ct ' 

God's law., The Civil Rights ~t of.1964 was passed with substantial suppon 
'fr,?m religious believers who supported "'the Act. : in pan. on religious
grounds. ',' " .. ' " " ','C" 

Hall; supra ~ote 5, at 68, See genimlly KENT GREENAWALT, RELIGIOUS CoNVtGnONS AND Pour-, 
ICAL CHOICE (1988). ' , 
- ,~o' 'See Steven D, Smith. Sliparatilm and the ,-Secular-:" .RBc01IStrncting the Disestablishment 

. Decision, 67 TEX. L. REv. 955,998 (1989). 
51 Schweitzer, supnz note. 17,' at 195. ~: " :,. 
32 Gary Leedes, Taking the Bible SeriQUSly, I'987'AM' B. FOUND. REs.J. 311. 315. 
33 United States v. Kahriger, 345 U.S. 22. 38 (1953) (Frankfurter, J., dissenting) . 

. 	84, 3~ U.S"339 (1960). ' 

35 Id. ,at 340" ' •.' , <. ."


36 ' Ja::: '" '" 

- .'~ .. : .: "':.;' . 

http:elections.36
http:Clauses.3o


• ,1994] 	 RELIGION AND RACE 

, invalid. "!!,7 A similar case, Guinn v. United States,118' dram:iititaI!y--mus:
trates that some instances of inevitable effect "may for all practical pur~ 
poses demonstrate unconstitution~li.ty because in various 
circumstances the discrimination is very difficult to explain on nonra.., 
cial grounds."39 Guinn invalidated Oklahoma's literacy test for voting 
because its' "grandfather da~e"'" effectively exempted whites',40 
Oklahoma then immediatelyenacteci a new rule, providing .that allper
sons wh9 had previously voted were qualified for life but that ,all others 
must regi~terwithin a~elve dayp~riod or be pe~anently <iiseri
franchised.41 In Lane v: Wilson,42 the Court rejected the new 
Oklahoma rule on, the gTourtd that the ,Fifteenth Amendment "milli

,fies sophisticated as well as simple-minded modes ofdiscriminCitioll':"43, 

Until recently,',then! were no cases in which the Supreme Court' 
found it necessary to"examine iegislative motive in: order to secure reli-' 
'gious liberty against willfully prejudicial government regulations. But 
this changed with the 1993 decision of Church of the Lukumi Babalu Aye 
v., Hialeah,44 which inValidated ordinances that barred ritual animal 
sacrifice. The Court agreed that the words of the regulations were 
"consistent with the claim of facial'discrimination."45 However, be
cause the language was "not conclusi've,"46the Court found that "[t]he 
[legislative] record. , , compels the cpnclusion that suppression of . ; " 
[religious] worship service was 'the object of the ordinances.~47' ,No, 
member of th~ Court dissented from ,the followingjud~ent: ' 

The pattern. '.. discloses~riimosity 'to Santeria adheren~ and 'their' 
, religious practices; the ordinances by their o,wn terin~ target this ,i'eli~ 
gious exercise; the texts of the ordinimces were 'gerrymandered with 
,care to proscribe religious killings of animals but to exclude almost 
all secular, kilIing~; and the, ordinances suppress much more reIi

37 	 [d, at 342. Alexander Bickel observed that: 

Fanciful suggestioris might have been possible, and they might ha~ in
cluded whim; but they would all have been disingenuous on their face given 
the meticulous care with which, running the line house-by-house, the legisla- ' 
ture succeeded in [removing all but four,or five of the municipality's black 
voters while] not eliminating a single previous white resident of Tuskegee 
from the new city limits" ' 

ALEXANDER M. BICKEL; THE LF.A5'r DANGEROUS BRANCH 211 (1962). 
38 238 U.S. 347 (19l!i). ' 

39 Washingtonv~ Davis; 426 U.S. 229, 242 (1976). 
40 !d. " 

41 [d. 

42 307 U.S. 268 (1939). 

43 [d. at 275. 

44 113 S. Ct. 2217 (1993). 

45 [d, at 2227. 

46 [d: 

47 [d, at 2231. 


'" 
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. gious . conduct than is ne~essary in order. to achieve the leSitimate 
.. ends asserteqin their defense:48 .. .' ." .. , ", 

More~ver, there has been a series'of church-state 'rulings, involv
ing government prograin~' to .'Javor religion, which further demon
strates.thatfinding a law's "pre-eminent purpose,"49 as required in 
order to identifydeliberate dis/dvM,' is a relatively straightforward task. 
In Epperson v.Arkansas,50 invalidating a statute prohibiting the teaching 
ofevolution ill public schools, the. Court concluded that "Arkansas' law . 
selects from the body of knowledge a: particular segment which it pros- . 
cribes for the 'sole reason that.it is deemed to conflict with a particular 
religiomdoctrine."5.1 Citing newspaper advertisements a'nd letters sup
porting adoption of th~ statute in 1938, the Court found it "clear that 
fundamentalist sectarian conviction was and ·is the law's reason for 
existence:"52'Similarly, in: Torcaso v. Watkins,53 the Court observed that 
there could be "no. dispute about:the[religious] purpose"54 of a re
quirementthat public officeholders declare a beliefin God.55 And in 
Engel v .. Vit~le,56 the Court had "no doubtthaL : . daily classroom invo
cation o.f. if.' the Rege~t:S'prayeris a religiousactivity."57 This conclu
sion was greatly bolstered by the Regents' Statement on~ Moral and 
Spiritu~r Training in theSchoQis which proclaimed the prayer's goal 
to be . "teaching our children .;..... that Almighty God is their Creator, 
and that by Him they have been endowed with their inalienable' 
rights."58 . '. 

In oth~r' cases invalidati~g religious influences' in the. pubIi~ 
schools, the Court has drawn on common understanding to impeach 
what it concluded were obviously implausible assertions that there . 
were nonreligious purposes for the challenged 'practices. In Abington . 
School {>istrict v. Schempp,59 the school boards contended that the read
ing,Without 'corrfrrienf, of a'chapter of the Bible at .the 'opening of the 

j:,,:schoc?,1:·4~y;;s,~tve.4~~tich::nonsectari~ ends as promoting moral values, 
contradicting the.material~stic trends of the times, and teaching litera
tune. The Court's brusque reply was that " [slurely the place of the Bi
ble as an 'instrument of. religion caimot be gainsaid."60 Similarly, in 

• ;:.~. "_'. -)'. ~.:_•• ~. "4,' " , 

48 . [d. at 2231. 

49 Stone v. Graham, 449 u.s. 39, 41 {1980).•. 

50 393 U.S. 97 (1968). . 

51 [d. at 10i 

,.' .52 . [d. at 107-08. 

53 '367 U.S. 488 (1961). 

54 [d. at 489. . 

55 [d. 
56 370 U.S. 421 (1962) . 


. 57 [d. at 424 . 

. 58 ~e(:ori:l at 28, Enge~ 370 U.S. 421.. 

59 374 U.S.. 203 (1963) .." 
60 [d. at 224. 

. "';
'"t '! 

"t 
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··Stone v. Graham,61 the Court summarily reversed a decision of the Ken
..,:". ,tucky Supreme'Gourt which ,had' upheld the:'practice'ofposting copies···~~ .~--~.-

'of the len Commandments in public . school classrooms.6~: ,The ' 
avowed purpose for the state program Was printed a,t the bottom of. '; 
each copy:, "The secular application of the Ten Commandments is 
clearly seen in its adoption as the f:undamental legal code of Western 

" . Civilization and the Common Law oCthe United States."63 'Observing, 

, that 'the ~ommandments were not integrated.into any study of history, ' 

ethics or comparative religion, but could only have the effect,.if any, of 

inducing students to meditate on, revere, or perhaps obey them,th,(! 


,Court concluded that "[tJhe Ten Commandments are undeniably a sa.." 

cied text in the Jewish and Christian faiilis,and no t'egislative recita-' 


, tion of a supposed secular purpose can blind, us to that fact."64 In the 

late 1950s, when a New York school board si~ilarly required that a 


, ' 

"neutral version" 'of the Ten Commandments be placed, in. all class
rooms, it wa~ not so'disingenuous as the Kerituc"ylegislature.; The: 


, New York school board's announceq prtrpose "to strengthen the moral ' 

and spiritual values of the students in the school district,"65 was struck 

down.66 Finally, in WallacE! v. ja/free,67 an A1~bama statute, a~thorizing 

a ,moment of silence in all public, schools, "for meditati()n,"' ~ , 

alI!ended to read "for meditation or'voluntary prayer."68 The only" 

conceivable purpose for the changed language ,was to 'clarify the.intent 

that the period be used for prayer. No state witnesses suggested other

wise, and the amendment's' prime 'legislative sponsor, acknowledged 

the aim of returning prayer to public schoois.69 " " ' 


". 

b. Procedures 

The SupremeCouft, aided by perceptivecoinmentators, 70 has de~ , 
veloped an approach for ascertaining invidious purpose in the area of ' 
race.71 It has been less clear on a detailed method fordeterinining , 
simila~ motives in th~ area of religion: However, the parallels between' 

, . 

61. 449 U.S. 39 (1980). 
62 Id . 

. 63 Id. at 41. 
64 Id. 

65 RobertJ. Coan, COmment, Bible Reading In the ~lic Schools, 22 ALs. L: REv. 156, 156 
(1958). 

66 Id. at 157 nA. 
67 472 U.S.,38 (1985). 
68 Id. at 40. ' I " 

69 Id. at 56-57 & n.43. 
70 See, e.g., Paul Brest, Palmer v. Thompson: An Approach to the Prob,lem of Unctmstitu

tional Legislative Motive, 1971 SUP. CT. REv. 95. ' 
71 See Village of Arling~on Heights v. Met~opolitan Hous. Dey'. Corp., 429 U.S. 252 

(1977). .. 

i 
L 
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rnce and. religion outlined here strongly suggest that the same system 
be'·employed. . .. . '., ~:' < ~_ ••c~_".. "::' ., ••; ...~"..~ •. 

Articulation or-a'sp~cific,set of rules on the subjectis beyond the . 
scope, of this Article, but a. few basic points may be sketched. The ap
proac~ to jn~ntional discriniinat;ionon the basis 'of religion or rnce 
should no/'be that invalidity requires that "there was no question that 
,the statute: or activity was motivated wholly by religious [or rndal] con
~iderntions"7~ of the kind prohibited by the Constitution.. Such gov
ernment action, "to avoid suspicion, must have more ilian a. mere· 
'rntional relationship to some valid nonreligious [or nonrndal] pur
pose";73 it should be more than ~minimally related to the promotion" 
·of some permissible objective.7~ That'st3.ndard would automatically 
immunize virtually all regulations that threaten rncial or religious lilr 
eity in the most 'objectionable way; If the Court has good reason to 

. believe-.and it, may be that 'there is. no ~better" way to describe the' 
"test" which,' as "we have seen, is' Usually' satisfied quite r~adily~that' a .' 
deliberate effort to harm persons' orgroo.ps because of their race or 
their religious beliefs has played a material rol~ in the decisionmaking ...~ ",' , process-especially if the <;:ourt's judgment is informed by general so

.,,-/ ' 

..~?' cietal 'perception .......then. certain procedUral rules should come into 
play. For example;' in ~rd~r ,to dispel ~e inference ·of illidt motiva
tion, l would favor placing the burden on the ,stat~ to s~ow that it has 
no alternative means to achieve its permissible objective ,"that is both 
less d~tic in terms ofeffects adve~ to the [nondiscrimination princi
ple] and. liot beyond ·the state's,capacity toimplement~"75 . Bystipulat
ing that an improper purpose need be only a material (or substantial) 
rather than iliepiedominant..(or pdmary) factor'inorder to trigger 
spedal attention and by 'assigningilie burden ofjustification to those: 
defending the government action, this' procedure seeks to uncover 

.. ,c,on~ealed' al).imosity.toward rncial and religious groups. w~!le a~so al
. --'loWiri{fhe'~~te 'ilie'opporninity: to 3:ccomplish any lawftil-goarthat·iC 

lIl~y have. 
~"""~''''',c··~.' 

1: Favoring Majorities 

. 'a. pifferences between race 'and religion 

Deliqerately benefiting the radal."J1lajority concomitantly 
preju~ices ~ial minorities.. It therefore falls within. the preceding 

72. Lynch v. Donnelly, 465 U.S. 668, 680(1984) (emphasis added). 

73 Stanley Ingber, Religian ()1' ldeoItJg;y: A Neetkd Clarifica'ionoj the Religion Clauses, 41 


STAN. L. REv. 233, 329 (1989).. ' . 
74 Brest, supra note 70, at 122. .. . . ' . . 
75 Gary J. Simson, .The Establishment Clause in. the Supmne Cowt: Rethinking ,he Court's 

Approach, 72 CORNELl. L. Rj':,I,,,j05, 923 (1987) . 

. ' ; 
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.. analysis and plainly violates existing qmstitutional principles as well ClS ... 
, .,. :moral . ilonns. Incontrast;"intenrion~ny supporting mainstream reli

gions76 has not unfailingly been held to be iriVaIid.77: Thisjudicial pos
ture reflects the value judgment that it is worthwhile for government to 
acknowledge the fe.t!lings of members of religious faiths about "their 
most-central values and concerns" by r~sponding to their wishes not to 
be "excluded from a public culture devoted purely to secular con
cerns.~78 In my view, these "accommodations" shc:mld survive constitu
tionalattack if they do not pose a meaningful threat, to .religious 
liberty.79 While intentionally. disadvantaging individuals because of 
their religion is the constitutional and moral equivalent of invidiously 

..discriminating against people because of their race, our histork,tradi
tions and contemporary experience indicate that ill,ere are significant. , 
differences between race and (eligion, when deliberate advantage is at . 
issue. These distinctions. are sufficientto:wa,rrant contrasting constitu
tional treatment. . ':, .,. .. . . :::.. '. . 

Government action that purposefully confers a benefit :on 
whites-for example. exempting the,m from a rule against serving' alco- . 
hol,ic beverages to minors, or making public property available to cele
brate the Confederacy-ordinarilytreats nonwhites with a tangible 
disrespect by denying a meaningful privilege. Alternatively? such ac

"', '.: 

. '76 Am~ng the rri~r~'th~~(~~~thousari'ddiff:~rit ~~ligions 'in th~'"U~·i~d;Stat~s, I in-
elude in the term "m~i.nstream" those defined by a' recent study as ~Protestantismas it finds . 
expression among the Baptists, the Methodists, the Episcopalians, the Presbyteri~;, the 
Congregationalists. the Disciples of Christ and the Lutherans, as well as the other two 'great 
faiths,' 'Catholicism and Judaism.''' I contrast these with "groups that have been called 
'marginal' or ·~on-normative'.or 'cults' in their history, such as Mormons 'and Christian 

,Scien'tists, Spiritualists and Theosophists, followers of Meher Baba or the. Reverend Sun 
Myung Moon, practitioners of Hare Krishna, feminist witchcraft, or Ze:n." MARy BEDNAROW- .' 
SKI, AMERICAN RELIGION: A.CuLTURAL PERSPECTIVE 2-3 (1984). The "mainstream" has been' 
described more succinctly as "the dominant, culturally established faiths held by the maj~r
ity of Americans," WADE ROOF &WnLlAM McKiNNEY, AMERICAN MAlNUNE REUGION: IT'S 
CHANGING SHAPE AND FuTuRE 6 (1987). 

77 See, e.g., County of Allegheny v. ACLU, 492 U.S. 573 (1989) (upholding holiday 
. -.- displ~y. 0rCh~nu~!'t" !Il~~O~h..l~pp:Cllris,f.!Tlas. tr~,eouts!de__city-county building); Lynch v. 

Donnelly. 465 U.S. 668 (1984) (upholding citY's inclusion of, creche in annual large ChrtsF 
mas display in private park). _ ' ... . . .' 

78 SteVen D. Smith: Symbols, .Perceptions. and DOCtrinal Illusions: .Establishment Neutrality 
and the "No Endorsement· Test, 86 MIcH. L. REV. 266, 311 (1987). Some commentatorS ob
served that .. .. '., -. 

[T]he Founders affirmed the importal1ce of religion to the new republic and 
·would have rejected the· use of the establishment clause to eradicate the, 
religious leaven from public life.· Instead, while recognizing the historical· 
dangers posed by religious establishmentS; they ·would agree that- govern-" 
mentmay acknowledge the crucial importance ofreligion to many. citizens. 

Arlin M. Adams &: Charles J. Emmerich. A Heritage of Religious Liberty, 137 U. PA. L. REV.' . 
1559, 1616 (1989). 

79 SetJesse H, Choper,Churck, State and The Supreme COurt:· CUtTent Controversy. 29 ARIz. 
L. REv. 551. 553-57 (1987) ;Jesse 1:1. Choper, The Religion Clauses of the First Amendment: Recon
.ciling the Conflict, 41 U. Prrr. L. REv. 673 (1980) [hereinafter, qli;'per, Recondlingthe Conflict]. 
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tionsconvey a message of racial insensitivity that is usually not present 
when' analogous action benefits mainstream religions .•. While I agree 
that ~[a] favorable statement about one class is not necessarily a correl

. ative pejorative remark about another class,"80 that is not. true in the 
ratialexamples just given: '. ..' ". . .:~ 
. .',. 'Onthe other hand, although I concede that"[~]hengovernment :~ 
displays the symbols of th.e dominant religion-as when government '~ 
displays the symbols of white supremacy-the pain is not: distributed :!; 

ev~nly,"81.1do not believe.that the message sent to religious minorities ;j 

in the former situation is in any 'meaningful way as hurtful and offen.; ~.r 
sive as it is to racial minorities in the latter. This is probab,ly true in Ei 

part because the substantive precepts of both mainstream anq.minority .~ 
. faiths (such as the golden rule or most of the TenCommaridments) '."~ 
are of~en"perceived as containingspeeialvalue for' the welfare of soci-.,~1 

ety.As a consequence, it is: possible that favor or .s,upp~rt for some ....~..,~:'.~~,:~.:.!.'
religions .may be viewed as public appreciation for certain appealing ~~ 
beliefs or. for Various, wholesome' activities ,rather than as. an indirect 
expression of disrespect toward other, "non-preferred" religions. The;~ 
overtones' of racial prejudice and intolerance historic~ly associated .1 
withrnessages' of white ~upremacy, for example, are simply no~pres-¥j 
ent. Thus, favoring the dominant racial group tealisticallyimposes,the :t~. 
same: constitutionally forbidden harm as deliberately disadvantaging ~.'~.~,::.'. 
racialminorlties, and should be almost alWays invalid. 'Assisting main- .""". 
stream religious groups, .however, need .not be forbidden:; in my judg- '.~~. 
ment~ unless it adversely affects. religious liberty. In cOIltrast to our ;~ 
national idealthat a person's race should'be irrele~nt to decisionmak- ..~ 
ing by governmen't officials and private citizens, our heritage has.tradi- .ff. 
tionally affirmed the unique contribution of religious institutions to' ~. 

~O~::~~f~1~:Cf:e~':=.ty and has positively apprOved of the,~, 
' ." Judiii~l's~ti~y'4:~j the'moti~;;ojiIJU;r:z~s .'.: '.' "::-,..·;c··~,.c.-·· ,..... ) ,;~;' 

.. " .... ' .. " ...... ~though ~ntenti9Il,algov~!"llr.nent;favon:ng.9..Lr.~}igiqIi.<lQ~~.119,.L._,..., '-"';s~;~-,-
'i"9~~~r~:'';{;:~''';3'\?~~~~~ill6ifi!itica1IY''pt-:>aii2~':'li#~oI~tr(i"~fccllirrR~ii~(jrrcrails~;%tiijd~'t.in;';!'i"'~""":f~s~--"": 

approach, it does remain a significant factor in determining constitu- .~: 
tionalit>:. There~o~e, like scrutin~ ofac~ons that' deliberately dis.ad~n- . '~i 
t;,tge racial or relIgtous groups, thiS reqmres an assessment oflegtslattveii' 
purpose. There is an important distinction between a lawmaking b?dy .'I; 
intending, to give an "~dvantage" t<r.-or, in alphabetical cU'der; to "ad-~j 
vance," "aid," "assist," "benefit," "favor," "help," "sponsor; ~ or "sup- ';~l 

80 ;William P. Marshall, The Wn~ept of OJjeruiveMSS in &tablishment' and ~ ExerciseJuris~ . .¥J 
."~\'

prudence, 66 IND.L.J. 351, 365 (l99i), . . . .::t 
81 Kenneth L. Karst, The First Amendment, the Politics ofReligion and the Symbols of Govern- 'I~: 

ment, 27 HARv. CR-C.L. L. REv. 503, 511 (1992). . 

'\\
i 
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. 'pott"-a' religious cause, and'stateaction thafis c,on~~dedlytaken to 

further legitimate public w~Jfare eiuiSbutis in s~meparttrac~ab.le to', 

the religi~us affiliation, ideals';ideolo~esor valuesof members of ,the' 

legislature.82 It is '~e ; deliberate conferral'qfan,a~van,tage,'of the ,first 

kitld thai, is the ,subjedof discussion here and tl1at calls for examiria

tion of lawmakers' motivations in an effort to ascerlainwhat they really, ' 

hoped, to, accomplish through the operation of' their (!nactment. B~-' 

cause action of;tl:te first kind is,moieconstitutionally vulnerable' thari 


, action of the secoI).d kind83 (or than actlonundertaken for truly mixed 

, " ," I ' 

motiv(:!s),!34 ,lawmakers may beenc(:mraged to cloak the~r real design, : 

, thus inc;:reasing the need forjudicial stariaards that can readily identify 

the legislatorS' true intentions.' ..,' , 

, , ,Fortu~ately; thi~ incen'ti;e'to conceal. act~~l motivations iSI1.ot as, ' 


,great as it is in thecb,ntext <?f purposef~lly disadvantaging racial or reli-, 

gious interests-probably because deJib~rately' favoringm~instream" 

religious groups is not seen as being as:hostile to deeply held national, 


"valuesas are conscious attempts to prejudice persons because of their 

race or their religio~,beliefs. Therefore" most lfegal emlctmeritsthat 

favor religion do so plainly by their terms-::""",for example, a statutory 

milirn,ry draft exemption for religious objectors or a city's display ora' ,: 

Latincros~ on pu1?lic property-and pose no problems of goiI;tg be- ,", 


"hinq the'letter oCthe law to discover purpose. " , 
, AdmittedlY"somegovern,ment efforts to favor religion are more 

subtle (or even h~dden) aIideithermake ,rio mention of religion, or ' 

characterize as nonsectarian anactivitfthat is generally understoo~, as' 

having only a religious, basis. 85' Still,' in: such cases,. disceqting legisla

tive, iment readily falls within judicial capacity: the suspicious appear- " 

ance of these programs wili ordinarily be,qu'ite clear even if disguised 

in the garb of secular public welfare., Indeed, when discuSsing the rela

, tive ease.9f discemi,ngmotivatiop in 'the:,inten tional prejudice category 
-.,above', 86"almost 'aiI 'of the illustrations from the religious area, irtcon-" 

, . 4 ,:' to . '" . 
',~,,~::',.::,t't":"::'~"::':;;~'t;:, t:""i<1c 

Additionly, several cases concerning govem~ent programs,that,offi- ': 
cially acknowledge religion-...:.legislative ,prayers by chaplains, 'and 'the 

" , ' '1'!' 

82 .See supra notes 27~32and accompanying text. 
,83 Sf!(! supra notes 27-32 and accompanying text " , . , 

, ,. 84, ·,This third category covers situations in which many:bwmakers wish to iU;coI?plish 
either both ends, <!t;., on!,! ,.()!cW_e..~!?, !!n.ds., ~<:gul~~ol,ls prohibitifl:g.a_i?0~~n and providing 

, . ' " hld to p'arochial'Schools s'tnfe"me'ai;- espe'Cially good examples. ~ " -,' ' 
85' Assume that the schoolboaCd of an overwhe,lmingly Catholic community exphiine4 

its requirement that the c,atechism be taught to all first graders in the public schools as 'a "-;. 

technique .to develop memory skills. , " . , . 

86 See iupr~notes 441>9alld <'i:~~1m~anYing tex:!': " 


.. ', " 
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display of creches and 'menorahs on public property-present actiVities 
that l1l:ay be readily categorized as purposefully meant·to favor religion. 
Occasional protestations by some justices to the contrary llOtwithstand
ing,87 the straighifoIWard aSsessment of most members of. the Court 
comportS with the general public perception. As under' the inten
tional prejudice category, this assessment makes the. delicate inquiry 
into what the lawmaking body really hoped to accomplish a managea
ble·task.·· . 

.::.' 

2. Favoring Minorities: Differences Between Race and Religion 
~I .• 

Th~ constitutional implications are generally siinilar fo~ govern
.. ment action that intentionally favors a minority racial or religious group 

and government action that grants deliberate advantage to the majority. 
Affording a preference to a minority religious group is much more 
likely to be upheld than intentionally granting an advantage to a mi
nority racial group. ~ '.: '. .. . . 

Although not adherents of the neutrality approach,88 traditional 
liberal church-state separationists like Justice Brennan,89 advoca,tes of 
the endorsement approach to interpreting the Religion Clauses devel
oped by Justice' O'Connor,90 and conventional deferential conserva- . 
tives like Justice Scalia91 would all sustain state . action that grarits 
special consideration to. adherents of minority religions .~y excusing 
them from generally applicable government reguhitions that burden 
them' because .of the tenets of their faith. Most church-state theorists .. 
conclude that no specialtonstitutional scru'tiny is ordinarily required 
in such. instances, although they usually feel obliged to explain their 
reasoning as to why extending this special protection for religious ex
ercise does not conflict with the Establishment Clause. My ownyiew is 
somewhat different: government preferences for both minorIty and. 

- .... ;-.' ~ ~ mainstream' religions' should 'be ii-eated<in' 'the ··same~~Y:~Ut~,~?~¢.~~th~:; . 

. .'.. ;'. . . . ." .... ' :.,' ::'_":..,:' ','" :n,'", ',Ve" • ,,>.,,_,:~::~::~~~~~::,:?;~~~;:~~t;;:~;~~~;~~~~~~:~:~:;~, 
,:_: '87" See;'e.g:, County, of AlleghenyY: ACLU;492 y~S:' 57,~!;91~~1,_ (1989)':(B1a~k~,urq:; 
announcing judgment of the Court) (display of ChristffiaS:trei!aridinert6fah'~sirt1ply recog
nizes that. both Christmas and' Chanukah are part of the ,same winter-holiday season"); 
Lynch v. Donnelly, 465 U.S. 668, 680-81 (1984) (creche has "legitimate secular p,urposes" 
and "depicts the historical origins· of Christmas); id.at 691 (O'Col1nor, j., concurring) 
(creche has, "legitimate secular purpose" and "celebrat[es] ....the public holiday through.iis 
traditional, symbols"). , ' .' 

88 See Choper, Reconciling the Conflict, ;u'pra' note 79, at 688 (noting that th~ neutrality 
approach, articulated most fully by Professor Kurland, has never been embraced by any 
member of the Court). " 

8~, See, e.g., Hobbie v. Unemployment App~als C!>!nrI~'!1,.480JJ.S. 136 (1987). 

'. 90' ~~rporati~nof the ,Presiding B.i~~~p ~.t\mos;, 483,Y'§~ ~27~,34~~fi~1~~~J) (concur
rmg opmlO~). ,." ':::' ""_~:::,':,':_" .:",; .. :<>,'~~':,c-... =",::c:'::i;;',,,,-, 

91 See, e.g.;" Texas Monthly,' Inc.: v; Bullock; 489" U ..S!'-};' 29-33" (1989) (dissenting 
opinion). 

.' .'. '~'~'" 
-: ·:.:~;i:;';~i*.x~··:-~,~~!~~~·;-·\1:f..~;-, ..<"'r·:':'. ;:.,:-_,;..:,:~,.,..; .._ !:;..~ ~.'": .•. 
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should be in~lid when they,'pose a me~ingful threat to religious" 
. freedom.. 92 ' , . ~ ~.--~.::,-.'-.. . 

There is much gre~ter disagreenie~tamong scholars andjudges: 
. (and among elected officials and. the citizenry at hirge) about whether' 
government m;ly grant someform of prefer.ence .to minoritY racial 
groups. ,Much of this dispute stems from the different contextS in 
which government attempts to assist religious or racial minorities~ In- . 
tentionally conferred reli~ous bene,fits ~rdinarily take the form of ex-' 
einptions from generally:applicalile regulations, usually for very small 

, numbers of people. These immunities: seem relatively benigrl, and' 
often desirable, because they are granted to make it easier for people 
to adhere to the dictates of their faiths ana ,are thereby seen as prom~t
ing religious liberty. Programs that intentionally benefit racial minori-· 
ties; 'in contrast~ usually impose broader structural changes" with"', 
respect' to government Dem;fits' such as employment and education, 
"characteristically occur[ring] in circumstances in which the use of race. 
to the advantage of one person isnecess¥ily at the obvious expe~,s~of 
a member of a differentrace."9s " , ' ' 

"These race-cons~ious':pl;ns have been'wounded in severai ratio.. 
nales which lend support to different types of programs. The 'most 
widely-indeed, near universaIly-accepted justification for a govern
ment entitY's use of a racial claSsification is,as a remedy for its own past' 
racial discrimination' against the persons or, group that is noW being 
benefitted.94 Another goal that has been frequently advanced 'as justi
fying affirmative action programs is obtaining the benefits that flow 
from racial diversity.95 ThispuIpose is particularly relevant inthe,edu
cational setting, w~ere' it has been urged' that people from a variety of 

,ethnic, geographieand ecoriomicbackgrounds will contribute to the 
, exchange of a broader range of ideas in the classroom.96 This dia

logue, it is argued, will enrich the education of the eiltirestudent body 
and "better equip ... graduates to Tender with under~tanding their 

c:~~,,,:;;:<,yi~ks~ITVi,"e,to'hllmanity;:'~?i;,}>r91;>~l:>ly,th(!i)most;controversi;:V,a~gy,m~pr,,,.,,,,;:.;, • 
, ...•. ~'.:.. '>'1~.~ .' ':.' "',_ .~_ ,,, :._": .. ' . " ," •. = . . ' .....~."'" .... ":,~':.:'c..~':~.:."'_•. ' •. ,'"

.•; --. '.':; '''~'-:'-::,.~:....;:> .... 

92 See ill. 
9SShaw v. Reno, i13 S. CL 2816, 2846 (1993) (Souter, J.. disse~ting)., 
94 City of Richmond v.J.A::Croson Co., 488 U.S. 469 (1989). In fact, this type of action 

has been characterized by one of the Coun's most vocal opponents of raCial preferences as 
"race-neutraJ remediation"-that is, as nothing more than a "preference ,to ,identified vic
tims of discrimination" regardless of their race. Id. at 526 (Scalia,J., concurring). SeeJesse 
RChoper, Continued Uncertainty as to the Constitutionality of Remedial Racial Classificaticms: 
Identifying the Pieces of the Puzz.J.e, 72 IOWA L. REv. 255; 263 (1987). ' ", "'"," ;","""",",:";~,~,~-,~,,,,,,.<,,,,-:

95 Regents of Univ.of Calif. v. Bakke, 438 U.S. 265,311-15 (1978) (plurality opinion of ' 
Powell,].), " ' 

96 /d. at 312-13 nAR 
97 Id. at 314. 
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for the legitimacy of preferential tr~aunent ofminorities98 is that this 
·is needed to counter the effects'pf societal discrimimltion, both histori
cal and ongoing.99 A variety ofdefe nses has ,been offe~ed for this posi
tion. bne is the view that unequal d~stributions ofeconomiC resources. 
and opportunities, or de facto exclUsion. of raCial minorities froin" 
meaningful participation in the political process are as harmful, and as 
offensive to the Equal Protection Clause, ;as de jure discrimination. loo 

, Incre~ing opportunities and,represe,ntatibnof minorities offset these 
effects by producing varioUs "tangible .and fully JUstified f1;lture bene
· fits. "101 "Amongthese~re the. emergence' of "role models" -examples '. 
of success that oth~r'members oftheininority group 

1 

will emulate in, 
the future.102 . . , . '. ..' , , 

" ~ :.;.:'~~ ': " " " :~", . '''' __ . ,~.....!!J;.:.:. ~,.:' . _ 

Proponents of affirmative .action programs contend that it is con
stitutionally permissible to disadvantage members of the racial major

. tty in order tofurtherthe~e goals. First, because these race-based 
~emedies s~rve"ben~gll" gove~men't purPoses and, because whites do 

·not have the traditi()nal indicia:of suspectness~ ~isad~~gedmembers.
·of the racial majonty. cannot"experience~the' stigmatic::: harm that mi
norities haveexperienced.l~3 Second, the: means ~hd ends of such 
programs' will re,mitiii: "benign" . over. ti~e'because 't1ieraciar majority is 
unlik~ly' to disadya~tage: itselfdue to 'prejudice . or' to' underestimate its 
own rieeds~104 Finally, because' subtle f(mns, of de Jure' 41scrimination 
against radal ;minonties presently existanyway, it is unrealistic to~se 
the Equal Protection Clause's ideal of "colorblindness" to prohibit 
race-based policie~ 'that seek to. make 'minority groups whole. l05 

From tJ;ie other 'side~ftlie'spec~m,'many persons find govern
mentaJly conferr~d preferences for racial minorities to be trouble

, ~. _. " ':~'~~:~~.::'" .~, :'"'''',i.:.',' ~.:<.~~.~ ."', : . ,',.-:. " .:_' .' .', . 
98 A mor~ :extreme; butnot ~riotisi~debated, gr';und in favor of special benefits to 

racial minoritiesis,compensating them for p~t discrimination. Bakke, 438 U.S. at 30.6 n,43; . 
'··"c:·":!'!e.lk~~s.I::_.~~i!I;I!:,§'sE..;.F~.R:Bu.~ ~ARAT!pN~f(1973);~Under!Ying this plirp~!ie'is'a':': 

. . . re~ogni~on that prior !Ie jure discrimination leaves. minorities underrepresented in various 
. -~: .. ; ::~lks?~ !.if~;!!~~'!,_~~.r}!.t,c:.,d,1~~_~~!m~t!~nJ!~~~n!ie!ta.~dt1!a.U<).ng-~~.l-!.~gE.~!?p!ese_nta:;:;.-~, .... ~,:.,,,,,,",~,,,~.~,,t. 

Uon sugmauzes mmonty groups. ' ': . ' '.; .' '. . 
99 A majority of the Court has rejected this as a constitutionally adequate justification 

for a racial classification, See Cros~,488U.S; at 497-98 (1989). . 
.100 See Derrick A Bell, Jr.• Serving Two-Masters:. Integration Ideals ,and Client Interests in 

. School Desegregation Litigation, 85 YALE LJ; 470.,487-88 (1976). ("Providing unequal and inad
equate school resources and excluding black parents from meaningful· participation in 
school policymaking are at least as damaging to black children as enforced separation."). 

101 Croson, 488 U.S. at 511 n.l (Stevens;J.. concurring). '.; ,." 
102 Martin H. Redish, Prefn-eniial Law School Admissions and the Equal Protection Clause: An. 

Analysis oj the Campeting A18Uments, 22 UCLA L REv. 343. 391 (1974). "., .. 
103 Bakke, 438 U.S. at 327 (Brennan, j.. concurring in the judgment in part and 

;~:"di~s2.{ti~~~"""fl~'E~~::rt;;·~;i;~~~~~j~~;:~~1i;iTinii~iii:41 U: CHI;' C'REv....".... '...',,r'"~;;+',;;·"I, 
723,735 (1974). '. ". . , 

105 Bakke. 438 U.S. at 327 (Brennan, J.. concurring in the judgment in part and 
dissentiJ'lZ:~." 
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"some, particularly because for every person of one racial group who 
benefits, someone of another racial group is deprived. The four mem
ber~ of the Court who joinedJustice O'Connor's dissenting opinion in 
,Metro Broadcasting v. FCC,106 involvi,ng,a federal ,policy grantinK raciaJ 
minorities a, pre'ference in ownerShip of radio and television licenses,; ,," 
articulated this concern as follows: " ., ' , 

"Benign racial classification" isa contradiction in tenos. Govem-' " ' 
mental distinctions among citizens based qn race or ethriicity ~ .. ' 
exact costs and carry with, them substintial dangers. To th~ person < 

denied an opportunity or right based on race, the classification is 
hardly benign. The right to equal protection of the laws is"a per
sonalright, securing to each individual an immunitY from treatment 
predi.::ated simply on membership in a particulat racial oretlmic' 
group.107 ' • , ' ' , 

Similarly, Justice Scalia has taken the position 'that speci~ govern- ' 
ment exceptions for religious minorities are readily pennitted,108 but 

, in City ofRic},,"!':qrtd v. J.A,., Croson CO.,loo invo.Ivingapreferericefor mi.; 
nority businesses in securing city constrUction contracts; he wrote' that 
a racial quota "dex:ogates the human dignity and individu<l;lity of all to 
whom it is applied. . .. Moreover; it can easily be turned, against those 
,it purports to help."llo He argued further that "even 'benign' racial' 
. quotas 'have' individual' victims; 'whose very real injustice we. ignore 
whenever ",e deny them enforcement of their right not to be'disadvan
taged on the l>asis of race.~lll . 

. Finally, Justi'ce Kennedy'S dissent in Metro Broadcasting contended 
that' granting advantages to, rad3:I rriir.orities may adually stigmatize, 
the present mem,bers of the majority racial groqpJ>y implying iliat they 

, are r«rsponsible for the past discrimimition that prompted 'the affirma

tive action progra'ms.112 Moreover, these policies may also. disparage, 


, the ,beneficiaries by suggesting that they are' "inherendy less" able to 

'," ''"t;~::(.:Oqlpet~:, Qn-:t~eir'tpwri~ ~.l13~ ".~'~' , t,.',,, ,~ .. ~.:.-~-:....",,-. 

, :,.",:;~~",,~:rlH!~~iJ?I]l:tr,~o.Rsc::ryers::yie\V g~yer!l}n~~tpref~,~e!lceff9f;"fciCial mi
.,r"'~"b'orfiies; as'-:conveYing the 'sam'e' constitUtionally im.pennissible message 


of disrespect to the racial majority ~invidious government discrimina

tion agai!lst minorities conveys to the members C?f minority gr9ups. As 


106 497 U.S. 547 (1990). . . " " . . . 
107 Id. at 609(O'Co'tinor,.J~. dissenting, joined. by Rehnquist, CJ., and Scalia and Ken

nedy,lJ.) (citation omitted). " , ' , 
108 Employme'nt Div., Dep't of Human Resources v. Smith, 494 U.S, 872.890 (1990); 

TexaS Monthly, Inc. v. Bullock. 489, U,S, 1 (1989) (Scalia, J.. dissenting). ' 
109 488 U.S. 469 (1989). 

_~_". ___r,~~,:./Ii!lt 5~7j~~I.i~,J:,.E~~f!lrring in the judgment) (quoting ALEXANDERM. BICKEL, 
THE MoRALITY OF CoNSENT 133 (1975». 


III Iii (Scalia,]., concurring in the judgment), 

112 497 U.S. at 637 (Kennedy, J., dissenting).,' 

113 Id. at 636 (Kennedy, j., dissenting); 


to' '.,' 
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a'consequence of this. division of opipion, the appropriate level ofscru
tiny for a· minority racial preference' iSlTIuch less clear than for a reli
gious exemption from generally applicable govern,ment rules. Some 
members Qf the. Court suggest that racially-based affirmative action 
programs should be subject to the same stri~t scrutiny applied to any 
other racial classification.1l4 Others contend ,that they should .be sub
je~ttd' th:e· "intermediate"level",scnitiilyappliedto gender"bas<;d classi-:
fication~~.115 Allme~bt;r~ of the Court agree, however, that some form ' 
of heigh'tened scrutiny is appropriate, in marked contrast to their ap- , 
proach to preferences for minority religious faiths ... '.' 

'II 
EmCf 

A. ' ' Burdensome 'Impact: Differences' Between R3.ce, and Religion 

Actions intended to :disadvantage either a, racial' or a religious 
grouR are both eroperly, s~bJ~ct to a rule of almost perse invalidity. 
But despite the fad that,theC6urt subject$ "to the most. exactingscru
tiny laws, that make 'claSsifications based on race,"116 it has expressly 
declined117 to give any but the most deferential reviewto "race-neutral 
laws that have the effect of disproportionately disadvantaging a particu
lar racial group. "lIS'Whether or not this interpretation of the Equal 
Protection Clause is correct, 119 then~ is a stronger 'argument, in my 
view, for,. finding that ;,generally applicable religion-neutral laws that 
have the effect of burdening a particular religious praqice"120 are 
more threatening :to constitutional values121 than government action 
that has ~.disproportionate impact on minority, racial groups. ' 

. A core value of the Equal Protection Clause. is to· forbid people 
from being prejudiced because· of their, race. Race-neutral laws that 
have a disproportionate impact on minority racial groups do not rn- ' 
jure, me~be~s.. 9f thq~~.~oUP$ lJflqays~ of their ,race, l?»t".B~c;a~~Si~!l\~":,il" 
minority group' melIlbers· are disproportionately I;epr~seIi~~<i.'Jh.Jlie' . 

. larger group affected' (often the .po()r;,or the p09r1Y'educa:tedh~aJlof 
whom are suffering disadvantage. 122 .~ot ~ll peopl~ who suffer the spe- , 

114 Croson, .488 U.S. at '494.. 

115 Metro, Broadcasting, 497 U.S. at 564-65~ 

ll6 Smith, 494U.S. at 886 n.3. . 

117 . Washington v. Davis, 426 U.S. 229 (1976) (holding that in cases of alleged racial 

discrimination, strict scrutiny under the Equal Protection Clause is triggered only ,if it is 
shown that the gov':!rnment intends to'treat racial groups differently). 

llS Smith, 494 U.S. at 886 n.3. 

119 &e i'nJra note 12,6 arid accompanying text. 

120 494 U.S. at 886 n.3. . '. " " '" 

121 For ·further development,' see Jesse"H .. Choper;'The Rise and Decline of the Constitu-, . 


tional"Pfo.tictiimojReligiou§,Liberty.:, 70 NEB. L REv: 651 (1.991): ....• '. '. .",""j,~" 
122 "AdmittedlY, ttl!!,ie 'm'afber~xceptian~l:sj'tlliltions iil"wtiicf('fl{inoniYlfrbup·members. 

suffer unique injury because of their race from the effect of laws that are race-neutral .by 

',', 
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,1:ial operative conseque~ces of thegoverrtment action a~e merribers of 
the racial group and not all members, of the racial group suffer the , 
operative consequences. ' " fl', ". • ~ , 

, A core value of the Religion Clauses is to forbid peopl~ from be
, ing prejudiced because of their religJ0D:' This parallels the prohibition 
of the Equal Protectjon Clause as to race. Howeyer, since religion not 
only confers a status but also imposes an often multi-facetedbeliefsys
tern on its adherents, religion-neutral lawS that have'the effect of bur
dening a particular religious practice do injure persons because 'oftheir ' 
religion. Even though these laws have a fully legitimate public purpose 
and achieve beneficial results gen~ral1y, all persons who suffer the spe
cial operative' conseqlJences adverse to their belief system are neceSsar

'By members of that rel~gion and al{members of that religion suffer'the 
special operative adverse consequences; As a result .of this uniqlie ef
fect on religion, laws thatunintentionally burden the exercise of reli- " 
gion are more analogous, to laws that deliberately disadvantage' racial' 
orreligious groups than they are to laws ,that inadvertently impose dis
proportionatedisadvanuge on minorityracialgroups.1211 This similar-:
ity between burdensome' effect 6n religion and the ,type of de,jure 
discrimination that is most offensive' to, the Constitution justifies 
heightened judicial scrutiny of the impact of such laws under the Reli
gion Clauses, although ,such effects might not.be reviewed so carefully 
.under the Equal Protection Clause.' . ,:" I" . 

'There is an 'adqition~l reason,' grounded in weighty practitalcon
siderations, for a constitutional rule that is moreprotective of religion' 
than' race, against neutrill laws that have disproportionate impacts. 
While the traditional relief from regulations that intentionally preju
dice racial or religiqusgroups is to completely strike down that ,part of. 
the law imposing thec:lisadvantage,the usual rePledy wh~rea,law inad

their tenns and intent. See Frank I. Goodman, De Facto School &gregatitm: A Constitutional 
and Empirical Analysis, 60 CAL. L. REv. 275, 298-307 (1972). There is a good argument that 
the Court should apply some f!lnn of heightened scrutiny here as well as in respect to the 
analogous situation with minority religions. '" ' 

123 The paradigmatic instance of deliberately disadvantaging a racial group is govern
ment action that' by definition. prejudices .,all members of a 'racial minority and ,tmly such 
persons:' for eXample, a law.that excludes all blai;ks from serving on juries. There are also 
instances of laws that intentionally disadvantage a minority group but that do not 'necessar
ily affect all members of the group. For example, a law forbidding all blacks without high 
school diplomas from serving onjuries intentionally disadvantages blacks, and thereby is as 
offensive to the Constitution as a law forbidding all blacks from serving, even though it does 

, not affect all blacks. These types of lawS demonstrate: some of the subdety involved in defin
ing discrimination and refute the proposition that allintentional discrimination necessarily" 
affects all members of the group subject to disadvantage. Cf Geduldig v. Aiello, 417 U.S. 
484 (1984) (denial of disability benefits for pregnancy and childbirth does not disct:iminate 
against women). NeverthelesS, the paradigm case best illustrates both the fundam~ntal evil 
of intentional discrimination-:--prejudicing minorities because of their minority stat:us-and 
why;bj\~that unintentionally burden religious minorities exhibita similar evil. ' 
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vertently burdens minority religi,ous groups is simply to grant an ex
, emption. Ther~fore, protectirig against burdensome effects, on 
religion will usu:iilly result only in limiting the reach of'government 
action in di~crete' instances. Protecting against burdensome effects on 
race, in contrast,woul<i have much ,broader consequences .. -In holding 
that an equal protection challenge fails if a law with a racially discrimi

, natory ,effect: has "some rational basis, "124 the .. G~)\irt was significantly 
influenced by the recognition that a,more restrictive'rulewould realis-, 

, tically eliininate or severely disrupt many important longstanding and, 
widely ,supported arrangements such as, "tests and qualifications for 
voting, draft deferment, public employment, jury service, and other 
government-conferred benefits and opportunities ... ,; [slales taxes, 
bail sc}iedules, utility rates,. bridge tolls, license fees, and other stite -, ,

imposed charges.'?25 it would hardly be feasible to excuse all mem

bers of racial minority gTOUPS from the obligations of these programs. 

But granting ..a:r~ligio~ e~emptionin,(e.s.p()~~(!,.l:() a successful free ex

ercisechallenge" i~ this"~ontext'·ordina~'itcarries;~6nlV~modest'soCie-' 

tal impact and has proven to be a traditionally accepted, and workable 

remedy. ..." " , 


. ,.' -._' 

B. : Beneficial Impact: ,Differehc~s Be tweep , Rac~ an~.Religion' 

Sta~e programs that/inadvertently disfavot minority ~cial groups 

have been ·the subject of substantial constirutional challenge.126 How

ever, judges and scholars have not seriouSly questioned the validity of 

government'action that has unintended beneficial effects for the racial . 

majority--an, example might be agricultural price supports. The likely 

reason fOIi this disparitY is that adventitious favoring of the dominant 

racial group doesnot carry with it anassodatedmessage of disrespect 

for those racial groups that are not so advantaged. It followS asa mat

ter of both logic and policy that government action that inadvertently 

favors a minority racial grou~an example might,be Aid to Families 

with Dependent Children-presently stirs rio' constiuitlonal debate: . 


~ome proposals for interpreting the ReligionClauses similarly ig':: 

nore the beneficial effects of government action. ,For example, under . 

the neutrality approach,Il!7 as long as the stat~ regulation 'does not' 

draw: a religious dassificatlon~ the' fact that It favorably affects religious 

interests within a sufficiently larger category isirrelevant,to its constitu

. r·~. , ~"': . 

124 Davis. 426 U.S. at 247-48., 
125 Id. at 248 n.14 (quoting Goodman; supra note 122. at 300). , 
126 See. e.g" City of Memphis v. Greene. 451 U.S. 100 (1981);' City of Mobile v; Bolden. 

446 U.S. 55 (1980); Washington y' Qavis. 426 U.S. 229 (1976). Scholarly commentary is 
,extensive. See, e.g., TheodoreJ. Eisenberg.,Dispropcmicmate'Impact and RUcit Motive: Thetl1ies of 
, ConstituticmalA4iudication, 52 N.Y.U. L: REv. 36 (1977); MichaelJ,Perry. TheDisproporti&nate ' 

Impact Theory of~ Discrimination, 125 U. PA. L REv. 540 (1977). 
127 See discussion supra note 88 and accompanying text " 
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. tionality. Most significant efforts to develop legal doctrines for the res
olution of disputes under the Religion Clauses,. however, attribute 
substantial importance to impact. Thus, a' major element of the 
Supreme Court's Lem~128t<:st, the governing approach to judging Es
tablishment Clause issues since the early 1970s, is that a law's "princi
pal or primary effect must be one that neither advances nor inhibits 
religion."129. In Justice O'Connor's development' of the endorsement 
approach, she al~o emphasized the effect of government action by 
making the perception of a reasonable or objective observer deterinina
tive.1soFinally, Justice Kennedy'S "coercion" approach-originally . 
constructed as an alternative to both the Lemon test and the endorse
mentproposaPSl . and; in' ~y view, the governing standard on' the 
Supreme Court for Establishment Clause questions during the 1992
'1993 .Term 13~100ksalmost- exclusively to the ,way. that the challenged 
regulatio~ operates. ISS '. 	 '(' : 

Under my approach, the Religion Clauses' dominant concern of 
protecting religious 'lioerty should 'extend to government action.that 
has the inadvertent e'ffect ,of benefiting religion. At the, outset, it 
should be noted that apart from some deliberate efforts by govern- . 
ment to favor sectarian interests, there are virtually no laws whose only 
effect is to aid religion;' practically every government rule can reason
ably be found to ultimately influence some public welfare ~nd. A 
number of such, regulations, however, accomplish th~ secular goal only' 

'as 'a conseq'uence ,Qf the, prior achievement of a religiou,s purpose. To 
. put it another way:.the secular effect is not independent; ratJ:1er,it 
depends on (or derives from) the initial completion of the religious 
aim. These laws, in Madison's words, "employ Religion as an engine of 
Civil policy."134 .To, immunize them because of their public welfare 
benefits· would, I bdieve,effectively read much of the core of the Es
tablishment Clause out of the FirSt Amendment. IS5 ~or example, it 

128 Lemon v. Kurtzman, 403 U.S. 602 (1971). '. 
129 [d. at 612. The Court's earlier'"test" also required that a law's ~primary effeci~ may 

not be either "the advaricement or inhibition of religion." School Dist, ofAbington' Town; 
ship v. Schempp, 37~ U.S. 2P3,,222 (l96~). . ,,"" .' '. • . . 

130 County of Allegheny v. ACLU, 492 ,U.S. 573, 625-26 (1989) (O'Connor,];, concur
. ring); Corporation of the Presiding Bishop V. Anlos,483 U.S. 327, 349 (1987) (O'Connor, 
j., concurring); Wallace v.Jaffree, 472 U.S: 38,76 (1985) (O·Connor,j.. concurring); Lynch 
v. 	Donnelly, 465 U.S. 668, 688 (1984) (O'Connor,j., concurring). , 

lSI Slie jesse H. Choper, Separation oj Church and State: "New" Directions bj the "New" 
Supreme Courl, 34]. CHURCH & ST. 363, 364-65 (1992) .. 

IS2 See Lee v. Weisman, 112 S. Ct. 2649;Jesse H. Choper;' Benchmarks, 79 A.B.A.]. 78,80 
.(1993). ." ,,' , . .' 

IS3 County of Allegheny v. ACLl,J, 492 U.S. 573,656 (1989) (Kennedy,j., concurring in 
part and dissenting in part). " 

134 JAMES MADISON, MEMORIAL AND REMONSTRANCE AGAINST REuGiOUS ASsESSMENTS, sec. 
5 (1786), 	quoted in Everson v.Board of Educ. 330 U.S. 1,67 (app.) (1947). 


135 See Choper; supra'note 13, at 607 n.142.. " .. 
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wouldjustify state subsidization of that church which the government 
found best inculcates its members with the deep convictions that make 
for better citizenship. Accordingly, in my view, government action
regardless 'of its purpose. or general applicability-that benefits reli

. gious interests and has no independent secular impactl3!? should vio
late the Establishment Clause ifthe actionposes'a.'meaningful danger' 

" ' to ,religious liberty. This principle should apply if the laW-aids any reli
gion:.....::;;.mains~eam or minority. .... ,:', ,.' . 

Bec;ausegovernment expenditures that eventually provide a finan
cial advantage to church-related insti.tutions probably comprise . the 
largest category of state· programs that have the unplaimed effect of , 
aiding religion, it is appropriate to conclude this discUssh;m byexplain
ing why these public appropriations may pose a threat to the, religious 
freedom of individuals and groups.· In the judgment of many, "[t]he 
most serious infringement upon religious liberty"137 is posed "by forc
ing [citizens] to pay taxes in support of a religious establishment or 

. religious activities. "138. Thjs is cogently confirmed by Thomas Jeffer:
son's ~irginia Bill for ReligiousLiberty"139 which' proclaimed "that to . 
compel a Irian to' furnish contributions of money for the propagation 

, t', 

of opinions which he' disbelieves,.is sinful and tyrannical";14~ ,by James· 
Madison's "Memorial. and '. Remonstrance Against" Religiou.s Assess
ments,"141 . which condemned. even forcing "a citizen to contribute, 
three pence only of his prop~rty" to' support any reliiious establish-' 
ment;142 by Thomas Cooley's Constitutional Limitations,143 which Jound 
clearly unlawful "under any of the American constitutions .' ... 

[c]ompuls~; s~;"p'0rr ,~Y" ~ationor ~~~erwise, ~f ~:li~~~~ :~~~truc-

136 For 'an:.plificati~n, see Jess~ H. Choper,' The Establish~t Clause and Aid to Parochial 
Schools, 56 CAL. L. REv. 260, 279 (1968) . .' , ." '. ' ,:- ',: ' , '.' , " 

137 Leo Pfeffer, Some Current Issues in Church and State, 13 W. REs. L.REv. 9; 18 (1961). 
SeeFiast v. Gardner,' 271 F. Supp: I, 15(S.D.N.Y. 1967), mI'd 392 U.S. 83 (1968) (dissenting 

, opinion, .. byJ"rankel, J). ,Judge Frankel l10ted that "lilt is now familiar to all who have 
".' .,.l, • .. '.'::- ...' . .,;..ioucherlthis:subjeCt' th'at:"a'ceritraI:;~on~erri~perhaps ~emosLceritraI ~concem~f .the 

Establishment Clause is to ban utterly the use of public moneys to support any religiqn or 
all r~Iigions" It!. at 6. See ge:rurtally LEONARD W. LEvy, THE ESTABLiSHMENT CLAUSE: REu. 
GION AND THE FIRST AMENDMENT (1986); Adams & Emmerich, supra note 78, at 1620-21. 

138 Paul G. Kauper, Church and State: Cooperative Separatism, 60 MICH. L. REv. 3, 9 
.(1961). '.. . '..... , 

, ,,139 12 Heni~g, Statutes ofVirginia 84 (1823). Bitt if. MARx D. HOWE, THE GARDEN AND. 
THE WILDERNESS; REUGION AND GoVERNMENT IN AMERICAN CoNSTITtITlONAL HISTORY 26' 
(1965). "'.i." 

140 12 Hening, Statutes of Virginia 84 (1823). 
141 .MADISON, supra note 134, quoted in Everson, 330 U.S. 1,65-66 (app.). See also nast, 

271 	E Supp. at &7 (dissenting of Frankel, J.) (M 'Support' hy use of taxpayers' 
, at the heart of 's concern.8); Leo Pfeffer, Federal Funds 

142, ld.. . . 

HB THOMASM. ~LEY; 2 A TREATISE ON THE CONSTfl'UTIO~AL LI~ITATIONS 966-67 (8th . 
ed. 1927). ,.,' ,:,:.-:-" " 

,", 

""kI' 

http:disbelieves,.is
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.... tion";144 and by many impor~nt'Supreme Court opinions:145. I~deed, . 
.. one need look no further than the Court's first m'!ior interpretation of 

the Establishment Clause in which the justices, unanimouslyemphasiz
ing the "conviction. that individual religiou~ . liberty eQuid be achieved 
best under agovernment which was stripped of ~l power to tax, to 
support, or otherwise to assist any or all religions, "146 reaso~ed .that the 

. First Amendment means at least that"[n]o tax in any amount, large or 
small, can be levied 10 support any religious activities or institutions, 
whatever they may be called, orwhatever form they may adopt to teach 
or practice religion. "147 . '.. . ,'. 

While public 'su~sidy of religion may not directly influence. pea
ple's'beliefs or practice~, it plainly coerces taxpayers either to contrib
ute indirectly to their religions or, ~ven worse, to support sectarian 
doctrines and catises that are antithetical to their own convictions. As 
a matter of b.;>th historical'design and present constitutional policy, 
the Religion Clauses-particularly the E,~tablishmentClause'-:"Should . 
be interpreted to forbid so.basic an .infringement of religious lib-· 
erty.148 Where such a meaningful threat to freedom exi~ts and there is 
no independent secular impact, the government action should be inva
lid under the Establishment Clause. ., '. 

. I 
144 [d. 

. .145 See, e:g., Enge4 376 u.s: at 442 n,7(Douglas,j.,concurring); McGOWan v. Maryi~nd, ' 
'366 U.S, 420, 452-53 (1961); McCollum v. Board ofEduc., 333 'U.S.' 203, 248-49 (1948). 

(Reed, j., dissenting); E~erson, .. 330 U.S. at 8, 10-12; id. at 33,41;44, 52-53 (Rutledge, j., 

dissenting); see. also Terrett v. Taylor, 13 U.S. (9 Cranch) 43,48-49 (1815). 


146 Everstm, 330 U.S. at 11. 

147 [d. at 15. 


. 148 The existence of an individual right not to have oil.e's compulsorily raised tax funds 
'spent for religious purposes explains the Court's decision'in Flast v. Cohen. 392 U.S. 83 

(1968), granting federal taxpayers standing to challenge federal expenditures allegedly in 

violation of the Religion Clauses. As the Court put it: 


Our history vividly illustrates that one of the specific evils feared by those' 
who drafted the Establishment Clause and fought·for its adoption was that 
the taxing and spending power would be used to favor one religion over . 
another or to support religion in general. . : . The concern of Madison and 
his supporters Was quite dearly that religiou.s liberty ultimately would be the 
victim. . 

[d. at 103. See also id. at 114 (Stewart, j., concurring) ("Because. ; . [the Establishment 
. Clause] plainly prqhibits taxing and spending in aid'of religion, every taxpayer can daim a 

personal constitutional right not to be taxed for the support of·a religious institution.") . 
. . _!.![l~!lYJ J~t!!=!';,H.!lrlll.n·s gissent. acknowledged the essence of the Court's reasoning "that a 
'c~··taXj:layer·s·chiiriluiider-the'E.stablishment ClauSe is 'not mereiy one of ultra vires,' but one 

which instead asserts 'an abridgment of individual religious. liberty' and a 'governmental 

infringement of indiVidual rights protected by the Constitution.'" [d. at 125 (Harlan, j., 


.dissenting) (citing Cb~~!,lr, supra note 136, at 276), 
.. : ......,.., . 
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JJ'ary J 'Simson! j 
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I 

In ~rious articles spanning the past thirty years, Jesse Choper has 
1 

argued for 'a rather indulgent approach to laws' adopted to fa~or one 1 
or more religions. l According to Choper, intentional government 

preferences for religion should survive Establishment Clause review as 

long as, they are not likely to "impair religious freedom,"2 by which he 

means' not likely t9 make people either (1) act contrary to their reli

gion, (2) engage in a religioll:s activity that; though not barred by their, . 

religion, they would not otherwise have engaged in, or'(3) contribute 

financ,ial support to religion.3 ",.,' ' ,':( , 


'. Applying this approach, Choper has, for example, argued that 

the Supreme CoUrt erred in striking down a Kentucky statute that re

quired public schools to ,post ,the Ten Conimapdrilents in 'all, class


.. ".. ' ~ 
rooms4 and an Arkansas, statute that prohibiied:public schools from 


· teaching evolution.5 He also lias made clear'that, as long as the costs 

to the government are relatively minimal, he has no difficulty with the 

government's putting, up creches or o~er religious holiday displays.6 


t Professor of Law, CorneIl Law School. B.A. 1971,J.D. 1974, Yale University. I am 

· grateful to Kathy Abrams, Rosalind Simson, and Mark Solomon', for ,various helpful 

comments.. , , '::...' .', ," ..,..... 


This article is a slightly revised version of remarks delivered as a response to Professor 

Choper's StevenS Lecture. ,AS in my oral.remarks, I will not attempt here to cOinment on 


, the full'range of issues addressed by Professor Choper, but instead will focus on the major 

.: tlieme that'Seems to me tnost pt6blem'atic;' ;"""''',"''7:'"",.._. ,.: ,', ' " , 

~~';" ·';l:'.. See,e.g.;jesse H. ehoper;C4uTch,'.::StateJl:rt.dt/ze. SuPreTll!Court:.(;v.rrent.Clmtruuersy, 29
ARIz. L. REv. 551 (1987) [hereimifter'Chopei;-Cumnt'c07i~J;'JessfH~:Choper, ,The' ''.',., 
Religilm Clauses o/the First Amend1fle1lt: Reclmciling the Conjlict,.41 y. Prrr. L. REv. ,673 (1980) 
[hereinafter Choper, Reclmciling the ClmjlictJ ;Jesse H. Choper, Religion in the Public ScJwols: A' 
Proposed Constitutilmal Standard, 47 }.fINN. LREv. 329 (1963). . 

2 See Choper, Reconciling the Omjlict, supra note 1, at 675. '; ',', 
s Seeid. . , . 
4 See Choper, Current Controliersy, supra 'n:ote I, at 51>4 (discussing·Stone v. Graham, 

449 U.S. 39 (1980». . ,'., , . ., ,. 
, ,5 See Choper, ReClmciling the Conflict, supra note 1, at 687-88 (discussing Epperson v .. 
Arkansas, 393 U.S. 97 (1968». . 

6 See Choper, Current umtruuersy, supra note 1, at 553-54. With regard to the Supreme 
Court's approach to such issues, see Allegheny County v. ACLU, 492 U.S. 573 (1989) (in
validating the display in a county courthouse of a creche standing alone, while upho,lding 

·the display ()utside a local government building of a giant Hanukkah'menorah alongside a 
Christmas tree); Lynch.v. Donnelly, 465 U.S. 668 (1984) (upholding the display of a creche 

- . '. . :. " ' .: ' . 
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, 

In addressing the constitutionality under the Establishment Clause;! of 
these different forms of government actipn,Choper has readily fon
ceded that the purpose underlying eac!t iss<;llely religious7-a conces
sion that, wIthout more, would requir~ their invalidation under the 

.' 	 Supreme Court's basic approach to,'Establishment Clause problems 
since at least 1963.8 Choper has maintained, however, thatthesegov
ernment actions do not overstep constitutional bounds because they 
are not, in his judgment, likely to impair religious liberty. .' 

In light of Choper's prior writings, it hardly comes as a surprise to 
. find him. arguing in the. lead article to .this symposium for relatively 
relaxed judicial review of laws deliberately advantaging mainstreaql re
Iigions.9 The defense, that Choper offers here for his position, how
ever, is novel: a defense predicated on differences that he perceives 
betWeen laws intentionally favoring mainstream religions and ones in
tentionally favoring the ·racial majority,' According to Choper, "there 

. are significant differences between race and religion when deliberate 
advantage is at issue. These distinctions, are sufficient to warrant con
trasting constitUtional treatment,"10 " ,- ' .. 

I hope to demonstrate in this article tJ:1e 'unpersuasiven~s~ ~f this 
defense. Before turning to the particulars ofthe defense,. however, I. 
probably, inthe int~rest of candor, should'make clear the basic skepti
cism with which I approach it. Much as.I admire Choper's Willingness" 
to stand by a position that he deems correct in the faceofsubstanti~l 
Supreme Court precedent to the contrary, nothing that he has said to . 
date. persuades me' that his position merits adoption, In my View, he 

.' • L .' • 

as part of a city's annual Christmas di,splay, which also consisted of, among other things, a' 
Santa CI~us house, reindeer, and cut-out figures ofa teddy bear and clown). 

7 See supra notes 4-6. . ..' _ _. . _ 
8 In Abington School Dist. v. Schempp, 374' U.S. 203, 222 (1963). the Court :ari

nounced a two-part test for constitutionality under the Establishment Clause, and one part 
was that "there m~st be a secular legis.lative purpose.~ The Court in Lemon v. Kurtzman,. 

'. -403~.S.,go2,,?12~130971h!~.cld~d~1~ird reqlliremenuo the Schemppiestwithout altering 
... the (,riginal two. Although the COurt has not been entirely'consistent in its explanations of 

the secular purpose requirement, it'seems clear that the {f>urt, will not strike down a law 
, for failure to meet this requirement unless the law is proven to rest exclusively or almost 

exclusively on religious purposes. See GaryJ Simson, The &tablish11ll!1lt Clause in the Supreme· 

Court: Rethinking the Court's Approach, 72 CoRNELLL. REv..905, 909 & n,24 (1987). 


9 Choper devotes little attention in this article. to laws deliberately advantaging mi
nority religions because he regards it as largely noncontroversial that such laws should 
receive relatively relaxed review. See Jesse H. Choper, Religion and Race Under the Omstitu
tion: Similarities and Differences,. 79 CORNELL L. REv. 491, 504-()5 (1994).1 would apply the' 
same rigorous review to laws intentionally favoring minority religions as I would .apply to 
ones int~ntionally favoring mainstream religions .. See Simson; supra note 8. I agree, ho:w
ever, that laws intentionally favori,!g minority religions tend to be less problematic than. • 
ones intentionally favoring mainstream religions, because they ·more commonly take' the ',' 
form of exemptions from generally applicable laws: thaJ, if applied to those exempted, 
would impose a substantial burden on religious liberty.. 

10 Choper, supra ?ote 9, at 501. 
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assigns' far too . little importance'. to government spoI1;~orship of reIi-. 
gion~ne .of the principal· evils that; a,ccording to' the Supreme 
Cotirt~l:afid many commentators.12 the Establishment Clau~e Was in~ 

j. ", 

' .. ~: 

.i{"~:'. 

8',..•.. :,". ,:;. 

. . 'I8:H, 

•tended to provide protection ag<t.inst. 1~ I also believe that he fails to 
apptetiatethespecial threat posed by la~ intentionally~dvantaging 
religion ,as "step [sf that could lead"14, to the ultimate evil of a, govem
'mentaliye~~blished t:eligion; Indeed; not only do I agree with the 
'Supreme Coun, that laws based solely.oua,purpose· of favoring reli
gion should~ without more. be struck down; I also believe that any law 
that would not have ,been adopted butfor areligioUs purpose should 

,be s~ckdown; whether or not that purpose ,wasexcJUsive or even' 
'primary,,,15,. ',' . . , 

", '~,r ".. 
"., 

11 ,See Lemon, 403 U.S. 'at.612. . . , 
12 'See, ~.g., ArnoldH: Loewy;' Rethinking Government Neutrality Towards)l£(igion Under the 

&tOhlishmen(Clause: T~ l[ntapped Potential ofJustiie O'ConnOr's insight, 64 'N.C . .t.'REv; 1049 
}1~86); William ,P. Marshall, ,:We KnOw It When We See It": The Supreme Court and pstablish-' , 
ment,',59 S. CAL. L.'REV; 495 (1986); Simson, supranqte 8; William Van Alstyne, Trends in the .,' 
Supreme Court: Mr. Jefferioh 's Crumbling,Wall-A G,omment onLynchv. Donnelly, 1984 DUKE 

,'.LJ.770., .,.: .,;,.;" c.", ' . ',. , 

· ' . 13; As indicated by Choper's discussion her.:; of 'government financial support ofreli
; gion,:ils well. as' by his characteriZation elS6vhereof, such support as an impairment of 
· religious freedom, lie: expresslyassignsrrluch more significan~e to this commonly cited 
Establishment ClaUse evilthan he does to sponsorship. SeeChoper, supranote 9, at 512-13; , 

,supranotes ,2-3 and accompanying text., His' treatment of parochial school aid, however;' 
sugge~ts that, as a practical matter, the difference in liis express approaches to spons01;llhip 
~nd financial support of religion generally may. be of little consequence. .See Jesse H . 

• choper. The Establis.hmeiit Clause and Aid to Parockitil Schools,56 CAL.L. REv. 260 (1968) (aid 
I, ,to paroclli~l schoolssh()uld not be regarded as government financial support of religion as, . 

long as the amountawirded does not,exceed the value of the sec!.,ilar services proVided by 
the sC,hools). ,See'alsoChoper, Reconciling the Conflict, s~pra note I, .at 67!)-80 (acknowledg
ing in'1980 that under his approach 'to pa:rochi~si::hoolaid "all of themany ai~ programs 
to elementary and, secondary parochial schools that the Court has invalidated since 1971 
would have probabiy ~tirvived constitutional challenge"). For EstablishmentClauseanaly-' 
ses mllch les.s permissive ofparochial scho,ol 'aid" see Paul A.Freund~ Public Aid to ParochiaJ 
SchooiS,82 MARv. L REV.,l680 (1969); Simson, supra note 8. . " , ' , '. , " 

14, Lemon, 403 U.S. at 612.' ...,', 
15 : See Simson, supr~ note 8, at 908-1 L 'See ooo.itl. at 922-2,3 (suggesting that 'the effects 

, prong·of the Lemon test is best understood as' a means of weed~l)g out laws, that there is 
good ...eas~ri to,'suspect are based on a religious purpose). 'As disc,ussecl in id. at 913-15" i· 
believe that certain ,"religious· purposes do not proVide a basis for invalidation under the 
Establishment Clause tX:c~use of their relationship, to the requirements .of the First Amend-

"~' 'ment'~ Free EXercise Clause. " Moreover, I should note in 'this regal'd,that I believc'.that the 
F~ee Exercise Clause' is prope~ly interpret~dt() require rigOrous feview of substantial' bur-, 

.' ~ens on religious exercise that result from,generally applicable la~s. Though contrary to:, 
,Employment Division v.Smith, 494 ·U.S. 872 (1990),tltis view: is in keeping' with the' 
Supreme Court's basic approach prior to Smith. ~. e.g., United Staie~, v. Lee, 455 U.S, 252, 
257-58 (1982); Wisconsin v. Yoder, 406 U.S. 205,215 (1972). It is also in keeping with the . 
Religiou~:Freedom R~storation Act of 1993, which ,Was enacted essentially ~ override 

. Smith. See Pub., L No. 103:-141,107,Stat. 1488 (to be codified at42U.S;C. §§ 2000bb to . 
2000bb-4).· ' .."., '. 
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Choper's argument in this symposium for rather;relaxed'revi~w 
of laws intentionally favoring mainstream religions essentially· consists 

... ofthree steps: 	 ~,l€~,~ ': • ~ ,~I·'·" 

1.. Laws deliberately disadvantaging religious minorities are as 
disrespectful of religious minorities as laws deliberately disadvantag
ing racial minorities are of racial minorities. Courts therefore 
should treat both types of laws the same, reviewing them withdle. 
suSpicion and "l!trict scrutiny" that laws treating people with such 
tangible disrespect so obviously demand.. 

. 2. Laws deliberately favoring the racial majority are as disre
spectful of racial minorities as laws deliberately disadval)taging ra
cial minorities and therefore deserve the same highly demanding 
level of judicial review.. . . .,. , ' . 

3. Laws deliberately favoring'mainstream religions are plainly 
notas disrespectful of religious minorities as laws deliberately favor
ing the' racial majority are of racial minorities.' Courts therefore . 
should take a considerably more indulgent approach to laws delib
erately favoring mainstream. religions' than' the striC:t. ,scrutil!Y~;!lP:" 
proach thar laws favoring the racial; majority are most ' sensibly~ 
understood to require·. 16 i ' .,..~ , 

,Ipeliev~ th~t this argument' rests,. inlplicitly or explidtly, onlhree 
. questionable assumptions that, taken tpgether, deprive'the argument 
of any .signific~nt force. ..' . 

16 .As I have indicated, Choper compares laws flivoringlhe racial majority With ones 
· favoring mainstream religions, 	In the lecture upon which his article is based. he explained 

that he made the comparison to mainstream religion~ rather than to the majority religion 
because in the United States "there is no majority'religion." Text of Stevens Lecture at p. 
5. One consequence of making the compariSon as he does is that he implicitly and. I 
think, anomalously treats judaism-a religion shared by less'than three percent of the 
United States population. see ~ERlCAN jEWlSH COMMITTEE, AMERICAN JEWISH YEAR BoOK 
1992, at' 144 (1992)-as somehow on a par in terms of societal dominance or Min"·ness With 
the raCial majority. See Choper, supra note 9, at 501 n.76 (characterizing judaism as a 

· mainstream religion). '" . •. 
In my view, draWing the comparison to "mainstream religions· needlessly confuses the 

issue. First of all, it is not clear that there is no majority religion in the United States. 
Although it is undoubtedly inappropriate for certain purposes to speak of Ch,ristianity as a 
single religion, I question whether it is inappropriate to speak of Chris,iianitY in this way for 
purposes of the present discussion. As exemplified perhaps most dearly by controversies 
over creches funded by the government or on government property, it is not uncommon 
for laws favoring religion to endorse religious beliefs shared across the divisions of 
Christianity. . . 

Second and more basically, 'rather than draw the comparison to mainstream religions 
or the majority religion, Choper most logically and easily could draw it to· majoritarian 
religious beliefs, Whether or not it is appropriate in thiscontext to speak of Christianity as 

· the majority religion, there plainly are majoritarian religious beliefs in the United$tates
ones that run through various, if not all, divisions of Christianity ~ well as. at iimes,juda~, ' 

.. , ism and other religions., ' , " . ' . 
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. A$stimption A: The. special concern under .the· Equal Protection Clause 
with laws deliberatelydisa(1vantaging racial minorities is based on the degree of 
disrespect communicated I7y such laws.. 

.Though question~ble, this assumption is substan~ally' more de
fensible than the other two that I will examine. For that reason, and 
beca~e a' full-scale exami~ation·.of the vaUdity of the assumpti()n 
would take me far .afield for present purposes, I am content for now 
simply to highlight that the assumption is open to reasonable debate. 

The history of the . adoption of the Equal Protection Clause indi
cates quite dearly that its framers viewed. laws deliberately dis
advantaging blacks .with special concern.I7 Not nearly as dear, 
however, is what feature or features of these' laws gave rise to this spe
cial concern-:-::-a question of vital importance to deteimiriirig the ex
tent, if ,any; . to 'wp,ich this' speCial concern ..' should ,(for purposes of 
interpreting the Equal.Protection Clause) be understood as extending 
beyond raCial d~iftcations to classifications of other sorts.' At least 
implici~y! Choper'sarisw~r to this question is ~at iJie framers' special 
concern with lawsdeliberate~y disadvantaging blacks was rooted in the 
gross disresp~ct that such laws show to blacks. :.~::" <~,." .' 

GhoperJs not alone'in offering thisanswer,IBbut'various people 
have suggested, expressly or implicidy, that the question should be 
answered quitedifferendy. Some have suggested, for exalllple, that 
the special concern' with racial classifications reflected' in substantial 
part an, objection to disadvantaging people on the basis of an un
changeable characteristic,19 while others have takell the view that this 
concern was ,prompted solely by the distinctive histc?ryof racial dis
criminationin the UJ:lited States.20 As indicated elsewhere,21 my own 
view is that the special conc(!rn with, racial classifications was grounded' ' 
i~'~~~§piCio~·.,Qfmt:!: f~Ir;Ile:ss, ~r:td .objectivity ,o(,t,ll.etegishltive proces~::7!l 
process dominated by whites not only in terms of actual representa

.... 'tion 011' legislaniresbut also in terms of capacity to ,irifluence lawmak
ing bodies. 'the'Supreme Court l,tas not spoken clearly With regard to 
the source or s,Ql.lrces of this special concern, seemingly suggesting 

.t _. 

17 See McLaughlin .v.;Florida, 379 U.S. 184, 191-92 (1964); Strauder v •. West Virginia, 
,100 U,S. 303, 306 (1880).. , ,>' . 

18 See, e.g., Charles L.Black;Jr., The Lawfulness ofthe &gregotiim Decisions; 69 YALE LJ. 
421 (1960). . . . ' ' 

19 See, e.g., Samuel T.' Perkins Be ArthurJ. Silverstein, Note, The Legality ofH(YI1lI)Sexual 
. Marriage, 82 YALiL.J. 573.576 (1973). " '.. " 

20 See, e.g., Sugannan v. Dougall, 413 U.S. 634, 649-50 (l~73) (Rehnquist, J. dis
senting).. . 

21 Gary J. Simson, Note, MentallUness: A' Suspect ClassificatiOn'!., 83 YALE LJ. 1237 
(1974). . 

',' 
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different answers at different times.22 In short, without canvassing fur
ther the range ofanswers offered, it should be apparent that Choper's 

,answer, though not patently ill-founded, is hardly noncontroversial. , " 
Assumption B.' Laws ;deliberately Javoring 'mainstream reiig;.ons are 


, plainly not as disrespectful of religious minorities' as 'lawsdeiiberately Javoring 

the racial majority are oj racial minorities." . '", ,,: , 


In effect, the principal support that Choper offers for this, as

sumption is his intui!ive judgment, but he also appears to offer two 

somewhat distinct arguments. First, the' religious beliefs deliberately 

favored by law tend, to be' so ,"appealing" or' "wholesome", that 

nonadherents of the favored religion often do not regard laws deliber

ately favoring religion as cQmmunicating to them any sort of message' 

of disrespect.23 Second,"our heritage" affirms that religion is such aI). 

inherently good thing th~t it is illogical to think that intentional gov

ernment favoring of religion could take' on for: nonadherents of the 

favored religion anything approximating the' type of ugly. Visage !hat 

intentional government favoring of the racial mcyority no doubt tak.es 

on for racial minorities.24 


As an initial matter. I at least would: like t~ raise the questi~n:;cif 

whether courts should' be willing to act o,li the type of qualitative j~dg"; 

ment made by Assumption B absent some empirical support for· the 

judgment made. Assuming; however, tha~ tha~ objection is not dispos

itive, I would ,argue that if, as Choper atleast impliCitly suggests,intui- ' 

tive judgment IS the key, his' intuition' is . simply wrong. From my' 

perspective. the two sets of laws at issue generally seem about equally , 

effective at communicating disrespecL Indeed, given Choper's recog-' 

nition at the start of his article that race and religious belief "hav~ 


been the object of public (and, private)ster~"otypihg, stigma, subordi- ' 

nation, arid persecutiO'nin strikingly sImilar ways,"25 i have some diffi- ' 

culty understanding why his intuition on this matter is, ~ different 

from mine as it is. ' 


I think the explanation lies in the two arguments that I ide~tify" 

above as offered in support of his judgrrlent-:-arguments that I find' 

fundamel).tally and similarly flawed. For, so, many people, and I in

clude myself in the group, religion is a source of many good things"':'" 


, insight, guidance, inspiration; comfort, and more. As a resuit ofthe~e 

22 See, e.g., Cleburne v. Cieburne Uving Genter, Inc., 473 U.S. 432,440 (1985); Plyler, 
v. 	 Doe, 457 U.S. 202, 216-17 n.14 (1982); McLaughlinv. Florida, 379 U.S. 184, 191-92 
(1964). 	 '. ," " . . 


23' See Choper, supra' note 9, at 502. . 

• 24 See id. Jt)s not entirely c1ear'whether in making these two argumentsChoper'is " 
discussing nonadherents' .actual perceptions or, instead, the perceptions that nonadher
ents most reasonably would'have. "My rendition of the arguments assumes the former, but 
my criticisms are essentially the same regardless ... , 

25 , [d. aH~I.~)2. 	 ' .. 

; ,. 

http:minorities.24
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many positive 'aSsociations, however,it is very easy and n~~ural to un- ' 
derestimate the harmful effects that religion can' have when the hand 
of the 'state is placed behind it. Choper's two arguments fpr Assump- , , 
tion B, seem to epitomize this miridset., He is so foc~edon, the posi
tive .' aspects .of religion that he' fails to take seriously how effective 
govermnent sponsorship of religion can be at iriflicting a feeling of 
second-class citizenship on people who adhere either to religions 

., oth~,r, than the' favored one or to no religion at all. , J:Iowever benevo

lent the government's motives may be, its putting its stamp of ap

proval on a, particular religion or religioUs belief commiuiicatesto 

nonadherents a message'of very basic disrespect:-a message that they 

~re lessthal1 full members of the political community.26 I can not'say 

for certain that this message is every bit as disrespectful as the message 

sent! to' racial min6rities'by hiws intentionally favoring the racial major- ' 

ity. 1 am c()nfident, however, that any difference, is much less pro

nounced, than c.I:()p~r~';1g~ests. ,,' ".. ."_~ ;~}:, '~;n'''::'' t-":c", ',_ 

AssumpitoitC: 'The fact' that taws deliberately favuring m,a'ifutream reli-' ", 
gions are plainly not as disrespectful ofreligious minorities as lq:ws deliberately' 
favoring, the racial majoritY, are ofracial minorities indicates that courts should 

review laws of. the foimer type with; much less rigor than,laws of the latter 

variety. ~! " :'", ,"", ,': , ' 


'Ev~n assuming,for"purposes of argument, that Assumptions A 

and B are valid, Assumption C almost certainly is not. Its primary de~ 


f(!ctis that it faiJ~"!() 'tak~ ~ccount ofthe fact that the principal.co,nsti~_ 

tutional objection to lawSdeIiberately favoring the racial majority is 

basea 'o'n the Equal~ Protection Clause while the principal constitu

tionalobjection ,to, ~~~'deliberately favoring mainstream religions is 

based,on the Establishment ,Clause. In interpreting differen t constitu

tional provisions,courts sensibly recognize that different 'provisions' 

re£le,ct,different conc'ems :,tndtailor their approach to each provision' 

to the partiCular c:9ncerns that prompted its adoption: Even if one 

assumes that the 'iilterisityof review under the Equal Protection Claus.e 

should vary accor:-ding to the degree of disrespect cOlIlimlnicated by 


, the law under re,view, it does not follow that, the int,ensity of review 
under the Establishment Clause should vary according to how the law 
,und~r review compares in degree of disrespect communicated to l:tws' 

, given the most inte~s~ equal protection review. It would only follow if 
the Es~blishmeritClause is as fully rooted as the Equal Protection, 
Clause in a concern for the disrespect communicated by laws, and by 
all indications, it is not. ' 

26 ,.SeeAllegheny Countyv. ACLQ, 492 U.S. 573, 592-94 (1989); Lynch v. Donnelly, 465 
U.S. 668, 687-88 (1984) (O'Connor, j., concurring); Simson, supra note 8, at 916; Van 
Alstyne. supra note 12;, ~:182.. 787: ' 

http:community.26
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The language27 and history28 of the Establishni~nt Clause under
line its framers' concern with laws that threaten to lead a step at a .. 
time to an established religion and to all the perSecution an~ intoler
ance that such establishments typically entailed. Although the clause . 
may be partly rooted in a concern for the disrespect communicated to 
nonadherents of a favored religion, the evils at which it took aim in 
order. to avoid movement toward the ultimate evil of an established .. 
religion were considerably broader than· that. As the Supreme Court 
succinctly and, I believe, accurately d~scribed them, these· evils pii': 
marily include "sponsorship, financial support, and active involvement· 
of the save-reign in religious activity."29 In keeping with this under
standing of'the clause's roots, the intensity of judicial revi~wunder 
the clause should vary not according· to the degree of disresp~ctcom; 
municated by the law under review, but instead according to'the ex-. 
tent to· which the law implicates any of the three evils identified by the 
Court.so '. . . .. 

;. 

27 See U.S. CoNsT; amend. I ("Congress shan make ·no law mpectingan establishment 
ofreligiori") (emphasis. added); Lemon·v.Kurtzman; 403 U.S. 602,.612 (1971) .. 

28 See, e.g., Everson v. Board of Educ., 330 U;S. 1 (1947);·Edmond.Cahri,The "Establish
ment 0/ ReligWn" Pw::de, 36 N.Y,U. L. REV. 1274 (1961); Van Alstyne, S!ljJra note 12. 

29 Walz v. l;ax Comm'n, 397 U.S. 664, 668 (1970). See also Lemon, 403 U.S: at 612 
(quoting Walt).. . . 

30 See,simson, supra note 8, .at 911,915-16. 



CORNELL 

LAW REVIEW 


VolUIile 79 March 1994 Number 3 

COlLOQUY 

RELIGION AND RACE UNDER THE 

CONSTITUTION: SIMILARITIES 

AND DIFFERENCES ••••.•.•••..•••.•••••••••••.• Jesse H. Choper 491 

LAws INTENTIONALLY FAVORING 

MAINSTREAM RELIGIONS: AN UNHELPFUL 

COMPARISION TO RACE ........................ Gary J. Simson 

~NSE TO PROFESSOR CH-O;E~-
LAYING DOWN ANOTHER LADDER ..• • ••. Sheri Lynn Johnson 

514 

522 

ARTICLES 

JUDICIAL REVIEW, EQUAL 

PROTECI10N AND THE PROBLEM 

WITH PLEBISCITES. • • . . . • • • .. .. .. • .. • .. • • . .. ... Robin Charlow 527 

EXPLOITATION ............................... John Lawrence Hill 631 

NOTES 

GIVE ME LIBER'IY OR GIVE ME 

SILENCE: TAKING A STAND ON FIFTH 

AMENDMENT IMPLICATIONS FOR 

COURT-ORDERED THERAPY PROGRAMS •••.••• •Jessica Wilen Berg 700 

TOWARD A CLEAR STANDARD OF 

OBVIOUSNESS FOR BIOTECHNOLOGY 

. PATENTS ................................ '.... Brian C. Cannon 735 



A RESPONSE TO PROFESSOR CHOPER:, LAYING 
, , 

" DOWN ANOTHER LADDER:';""" 

Sheri Lynn Johnsont 

• .' . .' ,,'__ ." ,~.: :"', .' ~. .!'.: ~1. -1..:--,' ~ ,. . .,' 

Professor Simson has commented on, ProfessorChoper's Estab
lishment Clause approach, so I Will confine my remarks to the free 
exercise section of Choper's lecture.i"~~oper described his intent as 
twofold: primarily to outline an appr<>.ach to the Religion Clauses and 
secondarily, to 'contrast the religion cises with equal protection'doc
trine.2:.I think it is clear that he undertakes the contrast in order to 
defend his approach ~gtiinst doctriIlal'argu;nefltS that arise from equal 
protection parallels. " ' , ' '~'" ',' i"; ,,' , 

I have no quarrel with his free exercise app'roach ~tandingalone. 
Indeed, I think I would applaud the results in almost any free exercise 
case I can imagine. I am no happier'than he is at the Court's intro
duction of an intent requirement into the free'ex~rcise case law. Nev
:ertheless, I am disturbed oy Choper's remarks. The contrast lie 
develops between race discrimination, arid free exercise claims risks 
further ,damage to race discrimination' claims by bolstering the 
Court's present approach to the intent-effect distinction in race dis
'crimination claims. 

Regarding the intent-effect distinction, Choper starts by noting 
that actions intended to disadvantage either a racial or religious group 
are both properly subject to exacting scrutiny, but that the Court has 
declined to give anything but the most deferential review to race-neu
trallaws that have disproportionately advantaging effects on racial mi
norities.3 Although he first' hedges on whether or not this 
interpretation of the Equal Protection Clause is correct4 he quickly 
adds that" 'generally applieable religion-neutral laws that have the ef
fect of burdening a particular religious practice' are more threatening to 

t Professor of Law, Cornell Law School. BA 1975, University of Minnesom; J.D. 
1979, Yale Law School. ' ' , 

Jesse H. Choper, Religirm and lWee UndeT the Constitution: Similarities and Differences, 
79 CoRNELL L. REv. 491, (1994). I would also take issue with Choper's description of af
firmative action-but will not do so here. 

2 [d. at 491. 
3 [d. at 508. 

, 4 [d. In his response to questions, Choper acknowledged that he would be "less than 
candid" if he did not admit that he was inclined toward the view that disadvantaging race 
neutral laws should not be afforded heightened scrutiny. J~sse R Choper, Address at the 
Cornell Annual Robert S. Stevens Lecture Series (Sept. 8, 1993). 
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constitutional values than government action that has a disproporQon
ate impact on minQrity racial groupS."5 , • ,; 

It is here that we part company. For reasons I will shortly address, 
I would prefer to avoid any such hierarchical comparisons of constitu,:, 
tional wrongs. First, however, I would note that the reasonirig Profes
sor Choper offers to support his judgment'of which disparate effects 
more threaten constitutional values is persuasive only to one already' 
persuaded. ' 

Professor Choper aJWles that~nintentionally burdening a reli
gious practice is more offensive than unintentionally burdening a mi
nority racial groUp.6 He contends that race neutral laws do not injure 

, members of minority racial groups "because of'" their~ce, whereas 
religion neutral laws that burden:a particular religious practice do in-' 
jure persons "because of'" their religion.7 I have two objections to this 
analysis. , ' ','. " , ' .' ' . 

First, I think that race-I).eu~l ~aws often doinjure"because of'" 
race. When a decisionmaker-;-whether a legislator, ajudge or aju

, ror7""acts with unconscious racial bias, such actions would generally be 
labeled"race-neutral" under pre~en,daw,8 'yet to· Illy mind th~yC;lte 
dearly made '~because of'" race. Or a dec~sionmaker's c~oices m~y re~ 
flect selective iridifference9 to a racial outgroup; a legishltor ~ight be 
undeterred by the negative effects on a racial minority ·,of otherwise 
desirable legislation when ,she would be deterred were, those effects 
visited on her own racial group. Here too I think it fair to's~y that the 
loser lost "because of'" her race.lO, ' , 

Moreover, eve~ in the situati~n> Choper seems to think is' more 
typical-where the racially d~sproportionate impact IS. completely un

: touched by racial considerations on the part of the decisionmaker-I 
think the person of color is disadVantaged "because of"" her race. 
Choper aJWles that the person of color is harmed not "because of"" 
her race but only "because the minority group members are disproportionately 

, represented in the larger group affected. "1.1 I think it is snapshot history to 
say that such persons do not suffer adverse consequences "because of'" 

5 Choper, supra' note I, at 508 (quoting Employment Div., Dep't of, Human Re
sources v. Smith, 494 U.S. 872, 886 n.3 (1990» (emphasis added), 


6 Id. at 509.' . 

7, Id.' 

8 , See generally Charles Lawrence. The Id,tJIe Ego, and Equal Protection: Reckoning ruith 

Unconscious Racism, 39 STAN. L. ~v. 3I7 i (I987) (discussing the relationship betWeen the 
unconscioUs and, racially discriminatory practice~r ' ," ., 

9 See Paul Brest, The SUpTemeCourt, 1975 Ttf17lI,-Forward: In 'Defense of the Antidis
criminalion-Principk,:90 HARv. L...RE\r5 1,.7.:.s (1976). '1' 

10 Thus' I disagree with Choper's asserti~:ms that inquiry into the motivations of 
lawinak~rs is a ~manageable task" .and that intentionlll racial diScrimination "will ordinarily , 

. be fairly clear." Choper, supra note I, at 496: . . 
11 Id. at 508 (emphasis al1a;!#):" . , . 
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their' ~ac;e. ,As, Professor Choper, himself pointed out, the ~larger 
group affected" often is the poor, orthep()orly educated. With a less 
restricted 'time frame, it is clear that Ihany Mrican Americans and 
other racial' minorities are poor because oftheir race and thus they are 
disadvantaged ~because of' their race by; legislation that adversely af· 
feets the poor or poorly educated. That this disadvantage, does not 
happen all at once does not mean that it is riot attributable to race. 

,1 I suspect that Choper might respond that a significant difference 
remains, for he also claims that religion·neutral laws that burden a 
particular practice constitute "becaus~ of' discrimination in that "all 
persons who suffer the special operative consequences adverse to their beliefiys

,:, 	tem are necessarily members 'of that religion and all members of that, 
religion suffer the special'operative adverse, consequences."12 The im
plication is that the sariie could 'not be said, for disadVantaging race 
neutral laws; generally, not all members of a racial minority are disad
vantaged and not all persons disadvantaged by the legislation are 
members of the, minority :group. 

But the distinction'created by the s~i of exclusive sets Choper has 
constructed is a sldght of hand. Of course, only persons with the reli
gious 'b~lief in question will,' ..suffer. . . 'consequences adverse to their belief 

, system";lS this is, so by definition. Other persons, however, will suffer 
from the operation of the statute., Unless I misunderstand the peyote ex·, 
ample, many other persons will suffer from not being able to use the 
peyote they desire. Moreover, I suppose that in many cases, some 
members of the' religious group would suffer no disadvantaging ef

, fects;their age, gender, status or occupation would exempt them from 
th~ conflict between religious duties and secular advantage that others 
in the religious group would face. ' Finally, some persons of the disad

,'vanta'ged religious group who do suffer under the statute will not suf
fer religious consequences. Perhaps they will choose to go to jail or 
leave the country, -thus-'making choices 'and suffering consequences 
very similar to those of some nonreligious peyote users. That the reli
gious person can be said to suffer those consequences for a different 
re~on, that is, her religious beliefs, does not differentiate the two 
kinds of disparate effects. The person of color who suffers under a 
s~tute that, disadvantages the poorly educated can be said to suffer 
"for a different reason," that is, the history of racial discrimination 
that deprived her of,a decent education, than does the white person 
disadvantaged by that statute. Thus I am not persuaded that religion· 
disadvantaging effects are more "because of' than are race-dis
advaJ?taging effects. 

12 [d. at 509 (emphasis added). 
IS '[d. (emphasis added). 
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, The second reason I am' not persuaded by the "because of' dis
,tinction Choper utilizes to place fre~, exercise "~ffects" on a'different 
footing than racially disparate effectS'is my View ,that "because of" .dis
crimination provides a too limited·vision of the goal ofequality e~- , 
bOdied in the Fourteenth Amendnient. It seems to me that the 
Fourteenth Amendment is best read to have' a cluster of objectives, 
which include but.are not limited:to ~because of' race discrimination. 

'This is a'much larger topic, about which,,'otherS have written 'exten
sively, so I will simply say that I would not prioritize "beca'use of' dis
crimination as the central meaning of ' the Fourteenth Amendment. 

, Fro~ the victim's perspective, effectS are of far greater irppdrtance 
than intent)4 Regardless of whose perspective is adopted, some par
ticular effects are of great importance; certainly subordination, 
stigma, sec,ond class' dti~enship, and prejudice are among the evils 
that must be eradicated before racialeqUaIity is possible.l5 , 

Thus, I reject this comparison' between, effects on race and reli

gion,both because it is unpersua..sive ar:td because it presumes the p!lra

, mountey of "because of' discrimination as the focus of the Fourteenth 
Amendment. I also would abjure such a' comparison as counter-' 
productive. It reminds me of a related dis'cussion that I' have every 
year with my constitutional law class comparing the reasons for treating 
race as suspect with the reasons for treating gender as sUspe'ct. This 
discussion aU too often degenerates~Iito a fierce "which is worse?" ar
gument. Unfortunately; such wars o(gender rights versus race rights 
are not limited to first year students.l~ , 

In any such competitlol1 among oppressed groups, whether be:
tween racial and reii~ous minoriqes or i>etween raciatminoritiesand 
white women, much can be said for either side. But saying it tends to 
make combatants out of natural allies and distracts us from common 
interests. I doubt that such jockeying 'for 'position is li}{ely toi,nc;:rease 
the lever ofprotection for 'either oPpressed"group:-Struggles'for.the'" , 
higher rung only legitimate ,the ladder; here too, it is time to lay the 
ladder dO~.1~ , ' 

14 See generaUy Alan ,D. Freeman, Legitimizing &cial Discrimination Through ,Antidis
crimination Law, 62 MINN. L. REv. 1049 (1978) (examining :disadvantages in employment; 
education, and housing which do not violate antidiscrimination Jaw). . 

15 See David A. Strauss, Discriminatory Intent ana the Taming of Brown, 56 U. CHI. L. 
REv. 935, 941-46 (1989) (reviewingvarious conceptions of discnmination and citing their 
proponents).,,". 

16, For a recent hair-raising example;, see Suzanna Sherry, The Fargatten VICtims, 63 'u. 
.. Co.U). ,~,,~v:,,~?!?,Jl ~Q2),~:, .....,' .' ",.",.~.',. ","'"0.,~-.,,;,i.:,'.'~~= '<';'.""';';'.' , 

,17 "We cannot exploit. or, neglect. any particular set of individuals and expect our 
global human community to. thrive '. . . . When we keep the whole in mind. we have laid 
the la(jder'down." BETIY JEAN CRAIGE, LAYING TIlE LADDER DOWN: THE EMERGf.:~,(','i:OF 
CULn,l;~~zHousM 116 (1992).., ' . '." .. 

http:possible.l5
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Still, : I wish to reiternte that· I am· sympathetic to Choper'sd~sire 
to' gain protection for religiom prnctices impeded by neutrnl statutes. 
I understand his desire not to have· the intent-effect disti~ction
which is well established in rnce doctrine, although I hope notperma
nently-'-to he. tIansplafl,ted into free exercise docttine. I just wish he 
~6u~d proceed in' away that did not .further en.trench what I consider 
to be wrongheaded thinking about rnciallydisparate effects. I wonder 
if instead ofarguing whether religion-disadVangtging effects or rncially , 

'disparnte .effects are '.worse (or whiCh IlJore closely re'semble "because 
'of' discrimination), Choper mighfreformulatehis argument to trnce . 
h6w the ~ffects are siII)ply different.I8 ' 

::' They are differe~t in the kind of harm they threaten, rnther than 
the degreeofa single kind of harm., It seems to me that in assessing 
rn;Cially disparate effects weare most'concerned with. distributive jus
ti~e, while with respect to effects on religious practice we are most 
conceriled with coercing beliefs. Although persons may suffer ecO'" 

,n9mic l~~ses for religious beliefs, and persons may be pressllred to 
"pass" to e~cape various racial effects, the' primary concerns in these 
tWo areas ate sharply different. These different animating concerns to 
me would be reason enough to ,unhook the two analyses-and would 
render unnecessary comparisons' Qetween . the seVentj of the threat 
p<?sed to constitutionai values by statutes neutrnl-but-disadvantaging to , 
race 'and religion: .. ' '.. " . 

""'; '-,1";' . c' 

18 . see Trina Grillo &: Stephanie M. Wildman, Obscuring the ImpClrtance ofRace: The Impli
cation ofMaking Comparisims BetwemRacism and Sexism (Or Other -Isms), 1991 DUKE LJ. 397, 
for. an exa:.:t'\!~i;~::of such an argUment. ." 

, ': 
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·Suburban';,Taxes:,Are.Higher': ·~fg~~·~~~~~ ~~rde~~nnew~o;~rs .... 
; ',,\' . • "]n cent~al. cities· or the rings

'n B'1" k'" . A" , l' . ..' S·'h' ..' . , .aroun~ them, white-occupied \:lousing .. 	rOT .ac 'S"" '. na y:'. S.lS· ... OW.'S· .has increased in value mC,lre than· 
. hou!iing in 'areas of~black concEmtra~" 

, ...., /1" :"., ,'. tion, and ·the" assessed' valuations . \,' 

. ...... navefaiied to keep 'pace, :'said, 
.By DlANAJE'AN.SCHEMO'>·· GeorgeE, Peterson, aspeciaiist. in 

, Sl"'<'lalloTlll',N<!W Yur\l Tim.., taxa\iOn' andgo\iernmenf finance ,at 
' .. GARDEN· CITY, L.L; Aug. 16 - , and only ,in. su'burban Mi;:m1i did', the Urb.i'n 'Institute in Washington. 

: During the' 1980's, increasing num- ' whites pay significantly more,. ,Dr, "As 'a result, the, ratio of t'axes to 
'bers of blacks )lttaine~ ~at most Beveridge .said that since . the study pro~erty value tends to. be higher in' 
.p6tent symbol. of: the:Ame~ican : did' not break, out data o'n, Hil>panic .,' black. neighborhoods. and .in. poorer. ,"\' 

., '. ,'dr~am: a home,in the su.burbs. But in ! homeowners. who qm .identify them- neighb<?rhoods.in general.·· , '. ':l 
, . . ., '. I' f "selves',as V/hite:or bla.ck,on the Cenj, .' James F. Dunne, prl!lper.ty taxre' ::r:' 

,j'" ' '!l,sny suburban areas,an ana Y~ls 0 'sus,the resul!s'in the Miami suburbS "" search' director at the. New ,York t'TJ 
''';;. census data suggests.. black h()me- . might be skewed by the recerltmigra- 'State. Board of Equalization" said, '< 

owners are payIng higher .property tion of Hispanic people there:' such.disp,ar,ities· were an inevitable t"ti 
' :'. taxes than whites on'homespf similar:, '. .... ", . ..... result of [political pre.ssufe 'froni ; '. <:: 

.value. ' . '.' . ;,.. _." ., white homeOwners not to reassess "::::: 
· . The anaiy~is, dot:te by Prof. Andre~>Addmg to··H~rdshlps , their properties. . ,.,,", "< 

A;" Beveridge of QlJeens College, In. Mav.e, tb Suburbs. .• Fair assessments requlr~ .keep1!1g>,~ 
. " · looked at 30 cities and 31 suburbs and . cur~ent WIth the market, ,hE!. ~ald,. '. ~ 

· un'd that black 'homeowners . are ,addIng, "you;can't have eqult.y If you.f
0..., , . '. ',..' ..' : .After l reViewing the study·s., find· don't do that!'. ," '·1' '. ':l 

.t~xed mor~ than whItes on compara~ . ings, BillY,J. Tidwell, the National: " J~ New, YOr:k. unlike. many states," 
bl~:homes In 58perc~nt of the subur-. Urban League's dlrector~f research, 

l h~ noted., the 'courts have avoided , . :;: 
,ban. regioqs am!'30 percent ot.,the. said the tax disparities compounded ordering Jurisdictions' to update as· .m ' 

· cities.. ' ' . " hardships, he ha's' documented as sessments, and state law does not 
In the New York region, t~edispai: black's move ~o the supurbs. They., . speCify. that· assElssments'!llust . be ;§

ity wascomm~n on Long Island and'include difficulties obtaining mort-,', based onwhat,'expertl! agree.is the "J 

· in New Jersey. 'It. was also prevalent gages and, racial 'steering away fro~ only fai~, basis - the market 'value of D· 
,.in the suburbs of,Chicago"Saq Fran.~ w~{te neighborhoods. , . .',', a . hous~, '~'I~ all originates in New. ,11< 
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'." : ..,. / '.,. .' bread and .butter raCial Issues." .he· 'rule tradition," saId Mr. ·[)unne· \~ 
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,,' erty tax I,>lIls that.were47 percent, recognized.", . sense." '. . ...... 
"1, higher, or $4]2'a . year more, for'·Dr: Beveridge. the.director of. the . Anne AubreY,a spokeswoman for ~ 

bhlcks in' t~e Philadelphi~ suburbs:to /Program,for Applied: Social Research the, International' Association of As· C:::. 
, , • 3.3.percent, or $38 more, in the Dallas- :'at Queens College; said th~ data. J., sessin~ Officers. said tax assessors ' C':i 

, Fort Worth suburbs, " ~ , ., " sharp,ened anemerging'pictul,"e of tht:! were not to 'blame .. ·...The· assessor's . 5;.' 
", Sociologists, 'politiCians and. tax ex- obstacles~any' black~ fa.ce 'as they role' is t~.'establish values accoq:lini" ~ 

· \ perlS said they did not ,.oink thaq~e' JOI.~ thE:! mldple cl~ss. " '. ", ", , 'to, th~. rules provided in law," sh~' 
J: 	 • · 	 disparities stemmed 'from deliber.ate . It means ,th~t If. one of the routes sau;l.lf .the rules are bad. then the .' .'J' 

," . ....,. '" m the U.S,A. to. middle class status, '.!. values may n9t, be equitable." ",_ 
racism by, the taxm~ jurlsdlctl?ns or, has been to move to the suburbs and'i . ,In,.a(jdition,some tax experts s'aid, ,~. 
tax. a~ssors. Rather~they said; tiJe ,live a com,fortable .. suburban, life . ~ither ,because, of limited finances..... 

'clifferences pr:obab1y resul~ .. from i' style, trying to achi~ve that isgciing . wtliteflight ~r" a tendency ;among' 
"several related trends. One IS ~he to cost rQore for blacks," he said.· .1t;eal;Cstate agents.to steer blacks h'lto 
mghtof bUSinesses from some s,:!b-. ]h the;] 980·s. according to the cen- ,. racially . mixed areas;; suburban . 

"urbs'as bl,a~ homeowners move in. su~, t.he number.of.blackshvin~inthe : bl.acks/.o~ten 'end up in communities . 
,and .whites leave, saddling newcom· . suburbs rose to. I In· 3. from ~ In 4: :WItI'! decllnmg taxbiiS~~. Those town~ .. 
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, .. , .. ingwhlt~. with ahellvier tax burden.. valuets skyrocketed. as v'?Jers ":;,re ,erty at. a Jugher. rate to fmance 
swep. Another' is pressure on governments up In a populist. anti tax wa e... schools. poh~~. ~ar~age collectlOn-. 

· - . ., . ." . '. . On· thereal-estate front. that. mood '. and other servIces. .,. .. 
· 	 by w~althler"long-t~rm'h~meo~ers ·.~ranslate'd into pr~ssure against .f~e~, . John'R;- Logan, a sociologist at the' 

not ~,reasse~s pro~rtles Ip a timely; 'quent . reassessments, to reflect m-, State ·Uni.versity of, New .York 'at AI. 
fashlo~, leavmg a hIgher tax; ~urden .~reasing values, VO.ters I~easoned that bany; studied" .'840'.. suburbs . across . 

,.I,. \ 
for,newer homeowners,a group that. while the values of their homes may.' America. He found that homeowners ' . 
tends to includes blacks. .... '.have been rising, their incomes were In white' areas were, taxed at 82 cents '" 

Dr.' Beveridge's' . findings we~e' not. . ,. . per $100 . of assessed' value, . while, . 
\' " 

based,on the responses 'of blacks and , those, in black areas 'were taxed at 
. whites who w~r~'asked by the.Census ToNewc¢mer;s:" $q6 rper $IOO'~,a 42 percerit.d~ffer' , 
·forthemarket value of their homes,' , ,. . . , .'. ence,;, '", . ' . ' 

.. ' and 'the property taxes they paid in.'W~lcomet Stranger' . . :Mr· Logan's research foc~sed on' 
1990' '. . .' '. ' . .. '. . ' ". distinctly black and" white taxing ju 
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Because the analysis depends: on 	 as. those where blacks accounted for "'" 
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\ State -; now raise property-tax as- more than'· 15 percei'lt of the popula. 
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'Dr: Beveridge'sanalysis. conduct~' tilacks lived in communities thathau 
ed fO.r The New -York. Tiines: was . 1 i. 

incgn~lusi\le . when looking at prop-'" , il /. J . 
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camp'arable -homes in nine. cities, 	 ~ • ~ .'! 	 -.. 
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based, on the answers given.by· timatedtax rate\.for· each house. ' 
66 percent . higher: than for 'whites in homeowners' in the' nation's most div:iding' the amount oHaxes paid 
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blacks were ta'xedsigrificary~ly more" . es on this property last year?~': ' were' statistically significant ..' . 
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high~~"\ax ra~es and offered less to 
· . r~~idents in terms of services, espe-. 
. ciallysch~Js,:' Mr,Logan said, ~·The. . 

data you're showing, ,of disparities ' 
within the same taxing jurisdictions, . 
sh~w therfs a~other .Iayer~o(disad-·· 

'.\ .' vantage." i . 

.'. Those With'Less" ' .. 
"Pay More.on·L.!:" :,'. 
!. .' ., 

An ex.amination of'p'roperty' taxes 
on Long 'Island, using data· from the 
. Realtors Multiple. Listing Service,', 

. ' showed individual examples. of those 
who have less paying more. A home 

.',.'Cl:-OSER LOOK J 
\, . , 

/Who.. Pays More,and-·Where . 
. Percentag~ 'differe~ce? .in e.stimaied property~:;ax ~at~s.. 

-
'I BI:ACKS PAY'·l1"4'h'+i 	

" 

.. /. .. .' . ,.'1 SIGNIFICANTLVMORE ".1
Phl!ade.lphla suburpbSiQ Pa/ .' 	 46.9(.}~. !' 

'.. Cleveland . I 26.9 ! 
Chicago' . 23,6 " 'J ·1 , ,,' 

Washington suburbs an Md.' 23,5. 
! 

BaltimOfe . 'i 18.8 
\':Qetroi! 	 (' I 18.8 

'St.Louis· .. 16.5 . 
,'j '-,t'

895 15Phoenix.··. ' .
Philadelphia suburbs in N.J.: 157' 

:There 'w~sno ~ew York SUb'Urbs In,.N.J. ' 14,6 statistical difference 

SuffolkCo,,-,my fJ, 14.4 . in,these suburbs: '1\ 


~uccessfully challenged a court order Island said'-th~y were not surprised higher taxeswere tlieresult of "out' 
to reassess all r~sidentialproperties'-. by. Or. 'B~ver.idge's findings. "In right, 'direct' discrimination." but'a 
defend their method Of. assessing", ma,fly. many ~lIuatlons 10 ttllS coun- 'refl.ectJon of tpe. balance of power in 
whIch ,uses an unusual formula based' . try, r,aclsm IS a:lve .and well." said.. ' suburbs, where blacks, as newcom
on construction cOsts·in 1938 and land ·Carolyn Co~tes, a black .resident of . ers,are less organized.. . 
sosts in 1964. as .protecting the coun-' ,Wyandanch who rurs, a, .religious "To the extent that property taxes· 

, ~{ I , ty's tax base, from wild flUCtuations in . ~ookstore. Ms.: Coates had successful- . are, higher for minorities, it would 
, , 	 the,real-estate,market. .. ' . Iy challenged her property tax bill of . .imparr people's, abilities to' become . / 

~ Abe Seldin, the Nassau 'Cou'my 'as·' i $2,400 on her three-bedroom ranch ,homeowners, and 'it clearly would, be .' 
sessor.< said he,did nat believe the, ~ouse: and,'re~uced it: by, theLmaxi- some~hing that :would eat into eq'uity 
assessments penalized. black hOme· mum 25 percenl.to $1,800: The next" in / minority cOin,munities," he' said. 
owners,. adding, that~t~xpayers who· year. she. received the· sa.me $2,400 \ "So clearly, it 'would ,be' .animpedi· 
believe they are being overcharged taxbill"and had to make her case all ment to advancement.'" .' .' 
can. al.ways,challenge their assess-, over again.' "I felt it all; the' way', For' Mr. ,McCord,' examining' the 
ments 10 sm<,lll claims,court, . . arollt:d: the f~ I had to bUY,JTlY car· hlequalities of the suburba,n tax sys, 

But Justice Leo" McGinity of ,the . msurance. clothing:: she said:. tern reminded him of his first glimpse' 

.'.. state Supreme Court.who.?riginaIlYf - .Larry McCord•.an.aide to David of the track at a white high s¢hOoI in 


.ordered Nassau to reassess, saidindi- Blshap, a Suffolk County legislator· "'the seg,:e&ated South;, where he grew' 

.; viclpal challenge's da no'! address bas,- has also.had to challenge thEnaxeso~ up. Ther~,hei saw hurdles that gave r .: 

ic problems. in 'the system ..He criti-. ris Wyandarch home .each· year,. way when struck and then b'ounced 
ciz:ed the caunty's "subtleshifting of since' his town:s tax,'system typically. back after the wh'ite runners had. 
,responsibility 10 -maintll,}n an equita.', daes not incorporate earlier judg- passed. In his school, thepar:enis:had 


, .ble system'of assessment" totaxpay- '!"ents'in calculating each year's tax-i.. made' the wooden' hurdles' them
•... 	 ers. " '. / '.' es. It took ,him more tti'an' faur years' selv.eS, When' those hurdles .were' ".. 

. "There's 'a political agenda nat 'to· to reduce:his tax asses~ment frorjl a; struck, it was more. often lhe runner' 
,do anyth'ing' ab\lu! this," she .said,,' $~50,OOOmarke! value to $107,.000, Ttie' ' ~ho fell to .the ground... . . '. 

"There's a feeling in politics.'tti~t;the ,difference IS a t~xblll that ,!S $2!~00 .' Somehow. the bruise~ hurt more',' 

weaJthler you are and the whit.er you m~}eacl o,t.$6.000.. : .. / . ' after his visit to the white sch.oot'IMr,": 

are, the more likely you are to vote,l • W~~t s troubling IS m 10 YE7ars . McCord recalled. !'If you didn'·t know; 

So you don't ,want to alienate the I ye paid $15!0Q0 too, much that I know'· ,.what you' weren't getting, there's no 

w~i!e.voters, because if you reassess of," he.caJ,culated: "I'~.e got a daugh-, 'Nay you cancomplain/' he said, rub-: , .. 


,.and you reduce the assessments in . tef gOIl~g t9college,.m September. : bing hi~' knees·at. the memory, ,:' \ 

tl)e African~Ainerican areas, then ob. l' That's'one year onaw school tuition." . 


. 	yiously .the .assessl'!lents in the Cauca- ' Deepak Bhargava,. a spokesman 

sian areas are gon~g to go up. The ;for the Associati0f! of Community Or- . . . .' . '. . . , 

pohu9ans haye deCided that s haz- . ganizations for Reform Now, a non_MEMORIES .LAST A LIFETIME: 

ardous to your polItical health .." . profit housing group based in wash-GW.E-TOTHE FRESH.AIR FUND 


,Sev~r.al ~Ia.ck home<?wners on, L~,n~ : ingron;said he' did' 'not believe the .• 

that sold for $141;000 lastSepiember.', ... 

on East Pennywood Avenue in Roose~, " . . ~••~~I 


· 'velt; '.which i~ predominantly black, " ' . " .: Detroit. . ~alif.;-Pittsburgh: :. 
· . had a tax bill 'of ,$~,?50, while\another:. -26.5 ~m••;rmmiW;;1 Miarpi,' San Diego; St.. Paul, 

',' 'ona lot. twice as. big on Fifth Street in. Sourc~: Dr: Andrew,A.Beveiidge. SociOlogy De~art~nt .
the' nea rby affluent village of Garden Ouee,!s' COllege. from Census, data . . 

City. which is' almost .~ll white.:that: i 


. sold for: .$440,000 'had a 'tax bill of \ ' 


$2.696: : ' .' ','.. . 

Officials in .Na$s,au County, whic.h . 


San F.rancisco,' 

,Na,Ss8U Cc;:uinty . ' ,.13.0,,: NEW YORK. REGION 


5	 Westchester County; . '5 9 
.. ,)'·.Atlanta '., c. • 8:~ : Putnam, Rockland and, 


, . Pit!Sburgh8,6 . . . Oraflge Counties; , ' 

,Fairfield County. Conn. 


.' washingto~ suburbs in Va..' .'''' 7.9 : . . . 
.L,os· Ange1f3S ".__ ' .... 6.9. . OTHERS Akron, Ohio;, . 

Bost\:ln; Denver: : Dallas~Fort W9rth '. iii $'3 '. 
Houston; San Diego;' . 

'.' .., '. WHrTES PAY 1 . S~attle; St.Paul; 
. " . SI.GNI~CANTLY MOR%~.: ,- " Tacoma, WaSh,; 

. . . -3.5% ,~:,' Miami . Tampa. Fla. 
" '. , 

l 	 " 

',.Wi•. 'I BLACKS PAY' . ,', . 
. SIGNIFICANTLY MORE. ' 


Newark 

'. ;,. , 

. Se.atlle.. '.. ' I 22.0' 

.. Philadelphia, '5a3t~.33'6%' I .. 21:4 
. Sf. Louis 15.5 . 


Atlanta' 
 ~2~:·4.'Phoenix 

, Di:mbIJrY. Bridgeport and . 

~tamfcird; Goon, '. . . ~12,7 
Washington '. 

. There was: no . , , .Tac(?ma,:WaSh '·=t:~ 'statistical' difference 
in these citie's~ .WHrTESPAY 

- SIGNIFICANTLY MOR~ . 
.. '. .:' .' ... " '(Akron, Ohio; 

. Chicago. :'. Baltimore: .' . 
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In Selecting Nominees for Federal Judgeships, President Clinton 

Is Fulfilling His Promise toPush for Ethnicand Gender Balance 


., IAFfA" .fNDA'IID 

A novel sight greeted Senate Judici
, . ary Committee members at a Nov. 

16 hearing: Of six judicial nomi
nees lined up before them, three were Af
rican-American men. two were white 
women, and one was a Jewish man. 

Unaccustomed, to such an array during 
the past 12 years, Sen. Dennis DeConcini 
(D-Ariz.) asked a question that seemed 
oddly out of place: Do any of you belong 
to clubs that discriminate on the basis of 
race, sex, or religion? 

That query, of course, became routine 
during the great judiciary ballles of the 
Reagan-Bush epoch, when liberal activists 
tried to embarrass nominees that they 
considered insensitive to social and racial 
inequities. 

DeConcini's question, so standard a 
year ago yet so anachronistic today, cap
tures the suddenness and magnitude of the 

.change President Bill Clinton is beginning 
to wreak on t~e nation's 846 federal 

,Diversity'has been a theme of Clinton's 

no'minees. In contras!, fully 29 of Clin
ton's 48 candidates are women or minor
ities, according to a draft of a repon being 
prepared by the Alliance for Justice, a left
leaning group that monitors judicial 
nominees. 

"This.will undoubtedly be the bench
mark against which all future administra
tions will.be judged," says Sheldon 
Goldman, a political-science professor at 
the University of Massa~husens at Am
herst who has .wrinen extensively about 
judge-picking. '.'This tremendous push 
toward ethnic, and gender diversity could 
break all historic records," 

Indeed, Clinton already has placed I I 
African-Americans on the bench, three 
more than Reagan named in his entire 
eight years. 

But Clinton's judges are set apan by 
more !ban race and gendfll'. It seems that a 
new generation, fresh from its conquest of 
the presidency, is beginning to invade 
federal counrooms. 
. One. new .Ml!'5sat~hU!oetts 

, ,,'Pick of the' Dem&:r6tic'Litter 
.: . !'t',:J.:t::-:::(' ,:"r< F J.';'I"'.; :t;. 
"fhrto!l.~asthelu,~u,ry:o(Jlicking:from a 

pool, of Democrahc .lawyers, and .state 

and we're picking at the top,:: one senior 
administration offiCial observes. " 

Most Clintoo"judges have worked in 
public service. ManY have been lawyers 
for the poor~in legiil-services offices and 
public defender's shops or as community 
volunteers. If Bush's typical nominee was 
a partner in a'oig'law firm, Clinton's is a 
state judge who was previously a public 
defender or prosecutor. " 

"We don't have litmus tests or judicial
philosophy tests," says Assistant Attorney 
General Eleanor Acheson. who heads the 
Justice Department's judge-screening 
team. "But I do think we've put people on 
the bench who are interested in people and 
their problems, in being rigorously fair
minded,in'making the court an open and 
accessible'place.". " 

Individual stories make the point Mar
tha Vazquez, named by President Clinton 
as a judge.in the U.S. District Coon for 
the District of New Mexico, is the first 
Mexican-American woman on the federal 
bench, Acheson says, vaZqueZ's .parents 
grew up in Mexico. 

Most recentlya. partner at, Santa,Fe's 
Jones,cSnead, ,Wel1heim,::Rodriguez ,&. 

Migrant Legal Services. 
quez has,been:a member,of.the New Mex
ico ,Statel:Bar:'s" committee,on • minorities 
and oMhe :minority caucus of the Associ
ation ofTrial lawyers of America. ' 

Or take former .Pennsylvania State 

sinCe he was a candidate. In an adminis
tration that ,has sometimes seemed to lack 
basic principles, diversity has become a 
defining characteristic. 

So it is with judge-picking. 
Just two of the 44 judges Reagan named 

during his first year were minorities or 
women, as were six of Bush's 23 first-year 

LOSER 


Zoe Baird 
If only she had missed the phone callCrom the 
WhiteHouse. Zoe Baird was minding her own 
business as a little-known corporate lawyer 

~ when she was offered the:chance to become 
President Bill Clinton's attorney generaL 

I ' When she accepted, Baird was transformed 
overnight into the poster child for ambitious 
yuppies out of touch with those Americans, so 
cherished by Clinton, who work hard and play 
by the rules. The revelations that she and her 

husband, a Yale Law School professor, had hired illegal aliens to do 
domestic work, and failed to pay their Social Security taxes, was greet
ed with indifference in official Washington, many of whose white-col
lar professionals doubtless are guilty of the same indiscretion. But the 
heartland sent Washington and Baird a wake-up call; rising up to regis
ter its difficulty in understanding how a $500,OOO-a-year corporate 
lawyer and her constitutional-law-scholar husband could fail to abide 
by a statute that millions who are less fortunate manage to comply with 
every day. Even Clinton seemed sorry to have put.Baird through the 
ordeal, offering her a seat on the President's Foreign Intelligence 
Advisory Board as a consolation prize. 

Judge Donella Ambrose, 48, elevated by 
j~dges who '~espen~'X2ye~ ~aiiingth~ir Clinton to the U.S, District Court for 
tutn for a shot at a federal JudgeshIp. Western District of Pennsylvania. Am
"TheyJthe Republ,ican"admjniB,tr!llionsj 
were picking atthebOnom'oC:\he 'liahel;' SEE JUDGES; PAGE 8 

. .~., 

. . LOSER, .' 

Mark Cowan 
Is Mark Cowan a victim of his own success? 

.,Although Cowan helped found The Jefferson 
Group and built it into one of the fastest 
growing and most ambitious lobbying and 
public-affairs shops in town, he apparently 

"·pushedtoo hard along the way. In September, 
Cowan was thrown overboard, a move 

'accompanied by a public airing of his col
, leagues' gripes against him, including com

,," " ' ... plaints about a lack of tact, an overly aggres
sive marketing'techilique, and a long list of staffers who had quit. 
Robert Carlstrom Jr.,wno co-founded the firm six years ago, per
suaded the two othef'board'members to fire Cowan and to name for
mer Sen. Paul Trible (R-Va.), who had been senior vice president, as 
Cowan's replacement as chief executive officer. But don't cry too 
hard for Cowan. He landed comfortably as vice chairman for busi
ness development at Cassidy & Associates, where longtillle friend 
James Fabiani is president and chief operating officer. Walton 
'Chalmers, executive vice president of Cassidy, says the firm is only 
too eageno put Cowan's rough-edged talents to use: "We're looking 
forward to Mark going out and marketirig us like crazy," 

., ~HOTOGOPY 
PREGcFVATION 
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Rosemary Barkett has gained a 
conservative senator's nod. 

JUDGES FROM PAGE 7 

brose, whose parents did not attend high 
school, still lives in New Kensington, Pa., 
where she was born, She was the first 
woman elected judge in her county. 

"!t's important that pe~ple whoj:ome to 
the courts seqleople who'they'caniden:" 
tify with on the bench," Ambrose says, 
"The public feels more confident. They 
feel the courts are more open and 
accessible. " 

Reagan-Bush nominees were criticized 
for having done little pro bono work. On 
Senate Judiciary Committee question
naires, one nominee even cited as a pro 
bono contribution his donation of blood. 
Another mentioned coaching Lillie 
League. Others boasted of their firms' pro 
bono work, rather than their own. 

In contrast, Raymond Jackson, 44, a 
Clinton judge in the Eastern ,District of 
Virginia, helped found the Peninsula le
gal Aid Society, was an NAACP board 
member, coordinated pro bono work in his 
region, and for 20 years belonged to the ' 
Old Dominion Bar Association, which, 
helps minorities and the disadvantaged: 
And he's not unusual among the Clinton 
nominees, 

"We are in a diverse society, so iI's 
good to have diversity on the bench, " says 
Jackson, formerly an assistant U,S. at
torney, "That's self-evident. You have a 
diversity of people co.ming through the 
court, and we need a sense that the Co.urt 
represents all o.f the people," 

Clinto.n aides insist that embracing di
versity hasn't meant abandoning quality. 
Says Acheson: "We're not experiencing 
this thing that's always implicit when 
people talk about diversity and excellence, 
that there is some tension between the 
two, " 

Still, some judicial candidates do seem 
to be patronage picks, as has ever been the 
case, M. Blane Michael, who recently 
became a 4th Circuit appeals judge, ~as 
long associations with West Virginia's! 
two powerful Democratic senators, John 
D:Rockefelier IV and Robert Byrd. 

Michael, 50, formerly a partner with 
Jackson & Kelly in Charleston, W. Va", 
ran several of Rockefeller's campaigns 
and served as his counsel when he was 
governor. Michael also chaired Byrd's 
1982 and 1988 campaigns. 

Critics of Clinton's nominees are divid
ed into two camps: the president's oppo
nents, who thiIlk the picks are 100 activist, 
and his friends, who think he's moving too 
slowly. ' 

Clinton's nominees have so far avoided 
an all-out assault from conservatives. But 
Rosemary Barkett, Clinto.n's candidate for 
the II th Circuit, sho.WS every sign of 
becoming their first target. 

The main rap against Barkett, a Florida 
Supreme Court justice: She has a soft spot 
for death-row inmates. 

"You have' case after case where she 
would vote to; void the death penalty be
cause of things like emotional deprivatio.n 
while growing up, learning problems, 
societal deprivation," says Thomas Jip
ping, legal-affairs analyst for the con
servative group Coalitions for America. 
"That's empathy. It's not law." 

Barkett boosters say that she has upheld 
more than 200' death sentences. But that's 
only true, Jipping 'responds, if dozens of 
minor procedural rulings are counted. 

As a sign of, what's to come, Mark Dis
ler, a top aide to. Sen. Orrin Hatch (R
Utah), sent oUI packs of negative material 
on Barkett to reporters, asking them not to 
reveal where it came from-an admoni
tio.n that was pjumptly ignored, 

Acheson hints the Clinton administra
tion will launch a pro-Barkett counler
blitz, " 

"People are~lrying to get the public very 
excited about somelhing that is hardly a 
balanced look at the woman's record," 
Acheson says. "We will communicate 
with the public at large, 'so people can 
understand ho.W strong this person is and 
that the things ;people talk ~bout are a tiny 
fractio.n of her work, " 

The job of'Barkett'sopponents was 
made tougher Dec. 17 when conservative 
Sen. Connie Mack (R-Fla.) endorsed her. 

"I found it offensive when Judges 
[Roberti Bork and [Clarence) Thomas 
"Yere~rsonaliy.,vilifed. bylhe Jeft;~when 
the true' objection to1their c'onfiimation 
was based o~ philosophical disagree
ments," Mack said in a' prepared state
ment. "It is equally offensive to me when 
the right mimi~s this behavior. " 

Even Clinton's friends complain that 
he's moving too slowly. There were 109 
vacancies on the federal courts when he 

Herman Most circuits 
have a soJidReagan majority, 

Winston & Strawn 
The D:C. office of Chicago's Winston & 
Strawn had a banner year, adding two of the 
most sought-after former House members and 
a slew of new clients as well. In January, the 
firm snagged former Arkansas Rep. Beryl 
Anthony Jr. (left), a Ways. and Me~ns 
Committee veteran, to head up its moribund 
legislative section. A week later, former Rep. 
Dennis Eckart (D-Ohio), an Energy and 
Commerce Committee alumnus, came aboard 

as welL Add former Reagan Transportation Secretafy James Burnley 
IV; LaJuana Wilcher, a former assistant administrator at the 
Envi~onmental Protection Agency; and Charles Kinney, a 19-year 
veteran congressional staffer who served ,as floor manager to Senate 
Majority Leader George Mitchell and suddenly Winston & Strawn 
has become one of the hottest lawyer-lobby shops in town. The best. 
news is that the new recruits are apparently making rain. New clients 
include such heavyweights as the American Insurance Association, 
the NYNEX Corp., and the American Hospital Association. 

took office, and there are 113 now, ac
cording to the Administrative Office of the 
U:S.Courts. '.. ' ... 

Appeals Judge Stephen ReinhardroftHe 
9th Circuit says thilt .one of hiscourCstwo 
vacancies has not been filled in.n1ore.than 

you·ac
tually doli't what they're do
ing. It's beyond my comprehension... , 
Maybe we're too far from Washington, 
We are o.verloaded, and the backlog is 
building up." 

Clinton aides answer that with 48 judi· 
cial nominees in their first year, they're 
moving faster than any administration in 
recent history., 

In any case, Clinton's impact on a 
judiciary shaped by Republicans for 12 
years will necessarily be limited, Reagan 
seizedon the idea' ofusing the judiciary to 
affect social polic'y directly, aggressively 
appointing conservative nominees who 
were young and unlikely to. retire for 
decades. ,. 

Liberals hit back with tightly organized 
campaigns to defeat the nominees. Senate 
confirmation hearings became forums for 
fighting out social issues, ranging from 
civil rights to sexual harassment to crimi
nal justice, ' 

By the time Clinton greeted the Little 
Rock crowd as president-elect on Nov. 3, 
1992, Reagan-Bush judges made up a1. 
most exactly 60 percent of the federal 
judiciary. 

"In almost every circuit, you have a 
fairly solid, vigorous, and often ideologi
cally oriented Reagan' majority," says 
American University law Professor Her
man Schwartz, author of Packing the 
Courts, an account of Reagan's judicial, 
appointments.. 

"When you add to that the age fac
tor-that many of the Democratic ap
pointees are well along in years
obviously the impact of the Reagan years 

. is very significant. .. 
Part of that impact is a paucity of mi

norities. There are just 34 African
Americans district judges out of 649, and 
nine African-American appeals court 
judges out of 179, says Eric Schnapper, 
assistant counsel of the NAACP Legal 
Defense and Educatio.nal Fund. 

Between them, Reagan and Bush ap
pointed only one black appeals judge who 

George KassoufestiD,lates that 
Clinton might fill 250 vacancies. 

isstill on the bench, he adds. 
"A law firm that hired employees the 

way the Reagan and Bush administrations 
hired judges would not be allowed to visit 
and recruit on almost any major campus in 
the United States," Schnapper say's, 
"Imagine going to Harvard and trying to 
tell them you've hired one black guy in 13 
~ears, " 

Plenty of Vacancies 

D,espite the daunting majority of 
Reagan-Bush judges, Clinton can make at 
least some impact. For one thing, he took 

SEEJUDGES, PAGE9 
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office with 109 vacancies left over from 
Bush-a fact that frustrates conservatives 
no end. 

And the impact could grow if Congress 
decides to create new federal judgeships; it 
created 85 new slots in each of the last two 
administrations, Even without that, Clin
ton could fill 250 vacancies by the end of 
his term, estimates George Kassouf, di
rector of the Judicial Selection Project of 
the Alliance for Justice. 

While diversity may be an admirable 
goal, the question remains: What impact 
will Clinton's judges have on the sub
stance of the law? What difference will 
they actually make"! 

District and circuit judges, although 
they receive a fraction of the attention de-

Many argue that it is ihe appeals courts 
where a president leaves his biggest mark, 
Clinton has so far named five circuit 
judges, including Barkett and Michael. 

Pierre Leval" named to the 2nd Circuit, 
is widely considered a superstar, Martha 
Craig Daughtrey, a new 6th,Circuit judge, 
was tlie only woman on the Tennessee 
Supreme Court. Judith Rogers, a D.C. 
Circuit nominee, would be the first black 
woman named 10 a federal appeals coun 

since 1980. 
Judge-picking has clearly become one 

of the hottest and most pressurized tasks of 
an administration. 

"Interest groups have developed big 
stakes in the outcomes of cases, and are 
very active in a way they haven't been be
fore," says Lee Liberman, who helped 
run Bush's judge-picking operation, often 
criticized as overly ideological. "It's a 
pretty difficult situation. I think it's quite 

destructive to the notion of the rule of 
law." 

Acheson, who has the advantage of a 
Congress run by her own party, is more 
philosophical about the pressure. 

"Moses didn't come down from the 
mountain and say, 'This is going to be the 
process for judicial nominations,' " 
Acheson says. "It's a public process. 
People in the public who have views will 
come in and express themselves. " 

(ourt Age Law School Previous Job 

Murtho Doughtry 6th Grcuil 51 Vonderbill Stote Supreme Court Justice 5833,215 

Pierre Levol 2nd Grcuit 57 Horvord U.S. District Judge 54,295,000 

Age Law School Previous Job Net Worth 

Middle Ro. 48 Howard Slote Grwil Court Judge 5207,571 

Donetta Ambrose W.Pa. 48 Duquesne County Courl Judge 5707,914 

Harry Barnes W. Ark. 61 Arkonsos Slale Orcuil (ourl Judge 5622,834 

Leonie Brinkemo _ E.Vo. .Jt .(ameli U.S. Mag!s'role ~~g_e 5300,024 
.'. 

Susan 8ucklew Middle Ao. 51 Stelson State Circuit Court Judge $731,265 

Deboroh"Chosanow Md.- 45 Slanford U.S. Magistrate Judge 5686,399 

Jennifer Coffman E. Ky. 45 Kentucky Newberry, Hargrove &Rombicure (Lexington) 5614,333 

voied to the Supreme Court, decide far 
Wilkie Ferguson S.Ra. 55 Howard State Appeok Court Judge 5352,000more cases. In 1992, District Couns de

cided 275,451 cases, Courts of Appeals 

44,373, and the SupremeCounonly 107. David Hogen Nev. 62 Son Francisco Guild, Busey &Guild (Reno) 5940,800 


The lower couns end up writing much 

of the law that matters, of course, deciding 
 Reymond Jackson E. Vo. 44 Virginia Assistont U.S. Attorney 5283,000
nitty-gritty legal questions within the 

broad outlines set by the Supreme Court. 
 Gory Lancaster W.PO. 44 Pittsburgh U.S. Magistrate Judge 5129,624Based on their previous work, it seems 

clear the Clinton judges will be far more 

liberal than their Republican colleagues- Reginald Lindsey Moss. 4B Horvard Hill &Barlow (Boston) 5726,684 

more willing to explore new areas of law, 

to expand access to the courts, to look fa- Peler Messitte Md. 52 Chiwgo Slole (jrcuil Court Judge 51,429,900

vorably on discrimination claims, to re
strict the power of police and prosecutors. 
 Lowrence Piersol S.D. 53 South Dakota Davenport, Evans, Hurwitz &Smilh (Sioux Falls) 53,100,988"If you pick the right judges in terms of 

diversity, they have a little greater em
pathy for those who struggle in life," says 
 Potti Saris Moss. 42 Harvard Slate Superior (ourt Judge 54,685,500 

Sen. Paul Simon (D-ll!.), a member of the 

Senate Judiciary Committee. "That's an Allen Schwartz S. N.Y. 59 Pennsylvania Proskauer Rose Goetz &Mendelsohn (New York Gty) 52,483,300 

imponant thing." 


Clinton officials are proud of their 
 Joonno Seybert E.NI 47 SI. John's County Court Judge 5537,855 
, judicial record, painting it as one their big 
successes. After a slow stan, the judge-

Thomas Shanahan Neb. 59 Georgelown Siole Supreme Court Judge 5424,150picking machine seems firmly in ptace, 

headed by Acheson in the Justice De
panment and assistant presidential counsel Charles Show E.Mo. 48 Catholic Stote Grcuil Court Judge 5233,000 

Ronald Klain in the White House. 


Richard Sleorns Moss. 49 Horvord Slole Superior Court Judge 51,002,893Clear Guidelines 

Following a long tradition, district David Trager E. N.Y. 56 Horvord Dean, Brooklyn Low School 51,705,425 

judges are recommended by the Demo
cratic senators in each state. But Clinton 
 Martho Vazquez N.M. 40 Notre Dome Jones, Snead, Wertheim, Rodriguez, &Wentworth ISonto Fe} 5663,240
has sent them clear guidelines about the 

kind of judges he wants-and has even 


Claudio Wilken N. Coli!. 44 UC Berkeley U.S. Mogistrote Judge S185,OOOrejected a few recommendations. 
Simon remembers a talk given to 


Democratic senators by Howard Paster, 

then Clinton's congressional liaison: 

"Paster said, 'If you think you can get by 

with all white males, we're not going to 

accept that,' "Simon says. 
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U.S. Cautions Mexico 


Against Election Fraud 

• Politics: Christopher praises 
nation's reforms but warns of 
consequences if the August 
presidential vote is tainted. 

B)' JUANITA DARLING 
and DOYLE McMANVS 
TIMES STAff ~'RITERS 

M EXICO CITY -In the midst of this 
natlon's tumult uous presidential 

campaign. top Clmton Admlnistratlon offI
cials gently \llarned the MeXlcan govern
ment Monda.;: thin any hints of tamt m the 
election thiS falJ could be disastrous. 

Concludmg a two-day mISSion here. 
Secretary of State Warren Chnstopher. 
Atty. Gen. Janet Reno and other top 
Administration offICials also delivered the 
message that the Cnited States supports 
democratic reform In MeXlco. 

"We applaud the far-reachIng electoral 
reforms that Mexico has adopted ove~. t~e 
last several years." Christopher said, V. e 
trust that these reforms, combined WIth 
your ne ...· eleclJon technolog ........·Ill produce 
a free and fair elecllon that Will ~Ive all 
Mexicans confIdence IT, Its outco.me: , 

The U.S Cabmet members VISit was 
long planned as one of a serIes of regular 
meetings between the two governments. 

It came. however. at a delicate time-as 
Mexicans are picking their next preSident 
and shortly after govermng party candi
date LuiS Donaldo Colosio was assassmat

edSome C.S. offlcials worry that the Insti
tutional Revolutionary Party (PRI)
which has ruled Mexico since ] 929. often 
through vote fraud-may be tempted to 
tamper With the election If Its successor 
candidate, Ernesto Zedillo. appears In dan
ger of losing. . ' 

Officially. the Administration says It IS 
convinced that President Carlos Salmas de 
Gortari's administration plans to carry out 
a fair election. But Christopher repeatedly 
warned of the consequences if it does not. 
He did so subtly in a public speech at the 
Foreign Ministry and more bluntly In 

private. aides S8Jd. . 
Besides supporting democratic reform. 

he warned against corruption and praIsed 
the economic and political reforms th~t 
have made MeXlco one of Latm Amenca s 
economic leaders 

, "The modemizin& economic reforms of 
• the Salinas administration have made Mex
ico a pacesetter for the region and for the 

: world," Christopher said. They also have 
produced an era 01 unprecedented cooper
ation betWeen Mexico and the United, 
States. capped by last year's passage of the 

I North American Free Trade Aareement. 
: . While continwn, thoae reforms in the 

political arena, the United States wants 
.Mexico to intensify efforts to root out 
government corruption. especially the po
.litical power of wealthy drug traffIckers. . 

"To sustain trust in democracy, govern
:ments must attack the scourges of corrup
tion and drug trafficking," Christopher 
'said. "Government cannot be held ac
countable if its power can be bought. 
Authority will not be respected if the rule 
of law can be defied with impUnity." 

A Christopher aide said his warnings on 
free elections and corruption were deliber
ately understated and that State Depart
ment officials were more direct in private. 

"The Mexicans read these statements 
ver~' carefully and are hypersensitive to 
any sign that we are interfering in their. 
internal affairs. So we didn't want to come 
on too strong in public." he said. . 

I In private, U.S. officials also protested 
the Mexican government's failure to keep 
Salinas' commitment to extradite Serapio 
Zuniga Rios. a suspect in the rape of a 
4-year-'0Id Riverside County girl. The 
~overnments agreed to negotiate a written 

agreement on extradition procedures:'Until 
it is completed. an agreement forbIdding 
the abduction of alleged criminals and 

. important to Mexico will not be signed. 
Christopher did not meet with any of the 

nine'presidential candidates. aides said. to 
avoid any appearance of U,S. meddling. He 
acted appalled at the suggestion, made 
dUring a news conference. that his pres
ence could be construed as suppon for the 
government-and. by enension, the PRJ. 

· esides their worries about the fairness Bof this nation's political system, ana

lysts have expressed concern that Mexico's 

progress toward a more open society has 

bten threatened by a rising tide of vio

lence. reflected in the slayings of both 

candidate Colosio and Tijuana Police Chief 

FederiCO Benitez Lopez. who was assassi

nated last month. 


U.S. officials said they are concerned 
that both assassinations may have been 
ordered by powerful drug traffickers allied 
with anti-reforinist officials. 

Both U.S. and Mexican officials are 
becoming increasingly worried about the 

corrupting influence of narcotics traffiC on 

the government here. The news weekly 


: Proceso itated that Finance Minister Pedro 
I Aspe Armella has acknowledged that drug 
traffickers have permeated practically all 
levels of law. enforcement in Mexico.· 
Aspe's office could not immediately con
firm that statement. . 

A senior State Department official said 
the Administration is concerned that Sali
nas' drive against corruption appears to 
have stalled and that drug traffickers 
appear to have increased their influence. 
~ially in some local areas. 

"The central government's control over 
these things has weakened," the official 
said. "There has been ~ kind of institutional 
entropy." . 

In some areas, he said. the problem 
appears Hnked to a resurgence of conser
vative. anti-reform elements in the PRI. 
But at the level of the central government, 
Mexican cooperation with t:.S. efforts to 
stop drug trafficking has not weakened. he 
said, pointing to recent large seizures cf 
cOCai",JI 
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'GayMenNow 

No.1 Targets 

ofHate Crimes 

• Human relations: For the' 
first time. black people are 
supplanted as the most frequent 
victims. Such crimes are up 
overall. county figures show. but 
rate of increase slows. 

By DENISEH,.\MllTOS . 
TI!I4ES ST .. FF ~~ITEIl 

For the flrsl time smce the county began 
keepmg track. African Americans have 

been supplanted by gay men as the leading 
target of hate crimes. according to the 14th 
annual report of· the Los Angeles County 
CommiSSion on Human Relations. 

Hate crimes were up 64C::C overall in 
1993. although the percentage of Increase 
was smaller than In previous years. 

. Gay men were targeted m 27" of the 783 
hate wmes logged by local.la~· enfor~e. 
ment agencle~ and commumty groups In 
1993; 22.9" of the hate crimes were 
directed agall'lSl blacks and 14.60/,; were 
directed agalns: Jews. Whites were fourth. 
Jews were the targets of 95.8 '''c of hate 
crimes agamst rehglous groups. 

Eugene MornelL the commission's out· 
going executlve dIrector. called the report a 
barometer of public opmlon representing 
the feelings of larger groups who held 
similar views but did not act on them. 

. "People are more angry. more wllhng to 
confront, will'lng to chance going out In 

public and getting caught." Mornell said .. 

T he report shows that there has been a 
steady escalation in violence, with 

assaults now accounting for' 43,2% of all 
hate crimes. Last year,. for the first time 
since the count)' began keeping records in 
1980, more hate crimes were committed in' 
public places than at residences. 

Commission officials, who called for 
stiffer penalties for hate crimes, said the 
most dramatic increase came in incidents 
based on sexual orientation, which rose 
49.7% from the prevIous year. Gay rights 
advocates attributed thiS to greater will· 
ingness by victims to come forward and to 
a higher public profile about Issues such as 
gays In the mlhtar~·. 

"We're not surprIsed. but .we're 
alarmed." said Liza Cuhck of the Los 
Angeles Gay & Lesbian Community Ser.· 

vices Center. "There's been an increased 
visibility. We're out there demonstrating. 
fighting for our rights. That ... foments 
halred." 

Frank Berry, a Los Angeles spokesman 
for the National Assn. for the Advance· 
ment of Colored People, said the shift may 
reneet. higher visibility for gays rather 
than reaJ progress for African Americans. 

"Something needs to be done to stop hate 
crimes across the board and not just against 
one segment of the population. so that we 

can look at consistent and steady 
decreases instead of a few percent· 
age points," Berry said. 

"Whenever the economy is bad. 
people tend to take out their frus
trations on minorities," he contin
ued. "There needs to be more' 
education for people perpetrating 
these crimes and also greater en· 
forcement of penalties, because if 
it's a slap on the wrist. they won't 
think about it twice." . 

His concern for enhanced en
forcement was echoed by repre· 
sentatives of other racial groups. 

"All too often we hear of police 
showing up to a home where 
there's racist graffiti on the wall 
.and the family is told, ·Oh. it's only 
kids: " said Kathy Imahara. a civil 
rights staff attorney with the Asian 
Pacific American Legal Center. 
"That family is not going to report 
such an incident again." 

Crimes against Asian Americans 
dropped SIgnificantly. from.80 in 
1992 to 44 1M 1993. But commission 
officials believE' crimes against both 
ASian Am,·ncar.;- "nd Laur.os are 
underreponed because of language 
problems. cultural barriers and fears 
of immigration authorities. 

Imahara added that hate crimes 
seem' to mirror the iSlue.s being 
debated by politicians and in the 
media and that anti-Asian senti· 
ment may merely be ebbing this 
year as other topics attract greater 
notice. . 

'"There were a lot of things 
happening in 1992 that were fo· 
menting 50 year·old hatreds. 
There were the riots, Bush's trip to 
Japan, the whole Japan.bashlng 
thing and buying American," Ima. 
harasaid. 

In 1993. a year in which U.S. 
politicians increasingly blamerl im· 
mijrrants for the country's eco
nomic woes. about half the crimes 
logged against Asians and Latinos 
incl.uded anti-immigrant senti· 
ments. Mornell said. 

While bate crimes have risen 
each year since 1985. the percent
Ige of. increase has slowed. The 
county recorded a 22lJ1., rise in hate 
crimes in 1991. a lOlJl., rise 1M 1992 
and 6.4lJ1., last year, . 

The commission .report was 
compiled from hate-Crime data 
provided by nine law enforcement 
agencies in Los Angeles County, 
including the Sheriffs Deparunent. 

. the Los Angeles Police Depart
ment and six other city police 
depanments. 
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"I'm gOi.ng to march to Rich- NAAJCP' 

mond ... anll when I go S 
through South Carolina it 
will he one of the most hor

ribIe things in the history of the. 
· work!. The devil himself couldn't b ttl ft 
· restrain my men in that state." 

; So pledged Gen. William T Sher
man as he reached ,savannah and 
the sea, aftel' the destruction of 
Atlanta. Ordered to hoard ship and 
sail to Virginia tojoill Grant outside 
Richmond, Sherman rebelled in 
rage [md wrote to Gen. Halleck: 

Northerners "would rejoice to 
have this army turned loose in South 
Carolina to devastate that state. . . . 
This war differs from other wars, in 
this particular: We aJ'e not I1ghting 
armies but a ho:;tile people, and 
must make old and YOllng, rich and 
poor, fed the hm-d halld of wflr." 

On l''eb: 17, 1865, "Uucle Billy's" 
· army entered Columbia, South Car

olina's lovely little capital, to t:llUkc 
her' "feei the h1u'd haild of war." 
When Sherman departed 72 hOUl'S 
later, Columbia had been gutted and 
bu~ned homes, hospitals, col· 

a· e ag

b Iatt e 

. 

leges, everything, even an Ursuline 
convent Sherman had personally 
pledged to protect. 

'Ihday, in Columbia, an astonish
ing debate is under way: Should 
South Carolina remove from its cap
ital the battle flag of the boys in 
gl'ay who fought to stop Sherman's 
army from burning the city? 

Why is South Carolina even dis
.cussing this' Because one .of the big 
mules of the National Association 
for the /\dvancement of Colored 
People, William Gibson of 
Greenville, has issued an ultima

tum: Thke down the ftag-or fnce an 
NAACP boycott. The threat nppears 
to have unnerved Mayor Bob Coble. 
and local business leaders who have 
filed suit ~oforce South Carolina t.o 
capitulate. 

Stonewall Jackson, thou shouldst 
. be Jiving at this hour! 

At the Baltimore African-Amer
ican summit, the NAACP's Ben 
Chavis warned South Carolina: We 
"will determine where we have ·to 
apply the heat. And I assure you, 
heat will be. applied!' 

Now, to be fair, Ben has a track 
record of "applying the heat." In 
1911 he and nine chums were con
victed of fire-bombing a white-
owned grocery in Wilmington, N.C., 
for which Ben did 41/2 years in the 
state pen. Who is this arsonist and 
ex-con to be preaching to anyone? 

The battle flag issue is synthetic 
and phony from the get-go. A June 
Harris Poll found that more than_. 
two-thirds of black Americans have 
no problem whatever with replicas 
of the old battle flag being part of the 
state flags of Georgia and Missis

. . .. . .. . 

SIPPl. And are Mr. ChavIs and Mr. 
Gibson totally ignorant ofwhat hap
pened in Columbia when the Con
federates withdrew and Sherman's 
army marched in? 

Here is an excerpt from Burke 
Davis' "Sherman's March": "There 
were no reports of raped white 
women, but black women of the city 
suffered terribly, [the novelist 
William] Simms claimed, many of 

.them ... being left in a condition Iit
tie short of death. Regiments, in 
successive relays, subjected scores 
of these' women to the tortures of 
their embraces." 

At the chapel of the convent Sher
man had pledged to protect, "The 
schoolgirls were kneeling, reciting 
the rosary, when the chapel door was 
broken in., .. Drunken soldiers piled 
over each other, rushing for the 
sacred gold vessels of the altar. . . . 

"The girls filed past the cursing 
men into the. night. ... Father-·O'Con-· 
nell led them into a nearby church, 
from which they saw the burning 
convent roof collapse into a fiery. 
grid oftimbers.... At 3 in the morn-

IIlg ItS cross plunged earthward In 
a cascade of flames." 

What kind of timidity and cow
ardice are today gripping ,south 
Carolina that so many of her sons 
will not defend the battle flag of 
kinsmen who fought and died to 
prevent this from happening? 

"That flag represents the worst of 
America, and we must not only take 
down the flag but what the nag rep
resents," rails Mr. Chavis. 

Well, to better men, long ago, it 
meant something else. In High Tide 
at Gettysburg, Glen Thcker 
described what that flag meant to 
the men of North Carolina's 26th 
regiment, at McPherson's Ridge: 

"Though he helonged with the 
staff, IMcGreery) foolishly seized 
the regimental flag ... and rushed 
out in front of the line. He was shot 
instantly through the heart. 1.1. 
George Wilcox of Company H ran 
forward and pulled-the blood-cov
ered flag from under the body; 
Wilcox had taken only a step when 
two bullets struck him... , 

"Seeing the regiment. waver, 

Burgwyn seized the flag as It fell 
from the hands of Wilcox and shout
ed, 'Dress to the colors.' ... Pvt. 
Frank Honeycutt of Company Bran 
from the ranks and requested the 
honor of advancing it. BUI-gwyn had 
turned to hand over the flag. when a 
bullet struck his left side, passed 
through both lungs, spun him 
around with its force, and dropped 
him mortally wounded. He carried 
the colors down with him. Honey
cutt seized them, but almost instant-
Iy he was shot through the head. 
Thus for the 13th time in the attack, 
the flag of the 26th North Carolina 
was on the ground." 

That's what the battle flag 111(';:mt 
to the men who fought at Gettys
burg. What has happened to SOllth 
Carolina that she would permit a 
pairof noise-makers like Mr. Gibson 
and Mr. Chavis to frighten them into 
hauling down these colors of 
courage? 

Patrick Buchanan is a national
ly syndicated columnist. 
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FCC auction sets stage for cellular phone W8I 

By Paul Wiseman could change wireless COrDmU pbOlJes and do even more. are readying for bIlttle by: ing fees cellular users have tl: 
USA TODAY ;.:i::.ations for good, pushing Tbe other tbreat comes ... Doing deals. Last month, pay wben they leave their 

down cellular rates as much as from a wireless technology Bell Atlantic and Nynex bome territory. are falling.' 
The cellular phone business 40% iII some places aDd driv c:alled spedaIized mobile ra agreed to combine their cellu Southwestern Bell bas neg0

is on a roll, picking up 14.000 ing rival cellular companies dio. The key SMR player: Nex larphone businesses. By join tiated roaming fee reductions 
customers a day and producing iIlto each others' arms to cut tel, a Rutherford, NJ.~ ing forces, they can cut ex with other cellular carriers. 
fat prollts for big players such their operatiDg costs. company backed by MCL penses such as advertising tqld The firm says roaming fees iII 
as GTE and BellSouth. Most U.s. markets now have Also on the horizon: AT&T is offer more competitive rates. New York are down 33% from 

But today the Federal Com two cellular providers, a CI:1Z'j buying McCaw Cellular to cre Bell Atlantic and Nynex are a year ago; iII Portland, Ore., 
munications Commission Slm'tS duopoly that allows relatively ate a cellular behemoth with talking to other potential part  down 50%. 
auctioning radio bands for a high prices. Not much loDger. nationwide reach. Ders, including Sprint. Other "There's DO way this won't 
new technology: personal com Today's auction isn't much Soon. most markets will regional Bell companies are be a replay of competition (in 
munications services. PCS of a threat to cellulaT; It's main have Ave or six wireless pro expected to ally their cellular tbe long-distance market)
could include everything from ly for advanced paging, ser viders - a prospect tbat operations in oulrigbt mergers among AT&T, MC and Sprint." 
two-way pagers to mobile vices. But later this year; the "scares the s ---out of' cellular or joint ventures. Sbosteck says. "Cellular rates 
phones that send and receive FCC w1lI hold a "broadband" . companies, says Herscbel ... Beginning to reduce w1lI drop 20% to 30%." 
faxes and other Information. auction for PCS devices that Sbosteck, a wireless consultant. prices. Cellular phone rates. in

pes and other new rivals can match today's cellular Already, cellular companies cluding the much-hated roam- ... The auction, sa 
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Urban League chief: 

Racism not only factor 

in economic disparities 

By Desda Moss 
USA TODAYTight times for 

Hugh Price, the new president of 
the National Urban League, Sunday 
said a changing world economy. nothigher education just racism, accounts for the ec0
nomic gap between the races. 

By Tamara Henry "Affordabillty is clearly "Yes, racism is still abroad in the 
USA TODAY threatened bY,these numbers," land," Price said in a keynote ad

says ACE's Elaine El-Khawas. dress at the organization's conven
U.s. colleges. and universi report author. "Public institu- tion in Indianapolis. "Even so, we 

ties. buffeted by public funding tions have always tried to be at. must not let ourselves and, especlill
cuts and other money woes, fordable at the tuition level, Iy, our' children, fall into the para- . 
w1lI be "leaner and meaner" and thooe institutions now have noid trap of thinking that racism ac
by 2000, says an American a greater reliance on tuition." counts for all that plagues us." 
Council on Education report To become more emdent. The goaJ is "to help 

Campus Trends, 1994, based academic prOgrams during the 
on surveys of 406 senior aca past few years: EI-Khawas says
demic administrators at two that "in many areas. they are 
and four·year schools, IInds: prOgrams that are quite defen

.. 38% say budget problems sible," including library sci
cause increased class sizes in ence and nursing. 
introductory courses. "Reorganization and redi

.. 22% report increased rection may be the de1lning
teaching loads. themes of the 19905 for Ameri

.. Fewer schools say their A can higher education. Even 
nanclal aid is adequate. Only a somewhatwith improved
2~% of the institutions give budget picture at some institu
hIgh ranking> to their llnancial tions, the Anancial dimculties 
aid, down from 37% a year ago. of recent years have estab

.. 71 % of public schools say lished a powerful momentum 
reduced state support has for streamlining operations. 
forced greater reliance on tu controlling costs and reduCing
ition for revenue. expenses," she Says. 

I ••------___iIIIII___________ 

MONDAY. JULY 25. ,994' USA TODAY 

its 113 amliates iII 34 states and 
Washington, D.C. 

Price, 52. the Urban League's sev
enth president, promised an aggres
sive program to make the 7+year
old group "a force to be reckoned 
with. not merely another minority 
face at the table." 

He said bUSiness and government 
should be pressured to set aside jobs 
and training positions forpoor pe0
ple regardless of race. 

"What If employers reserved 
training slots and real jobs for resi
dents of neighborhoods or Census 
tracts witb high unemployment 

rates?" be asked. "The 
out today. way I see it. this40% of schools:have eliminated dependent people be

wouldn't be a politically 
productive." he said .. 
come independently 

contentious race-based 
Price. on the job since approach. Instead, it's a 

July 5, also staked out a more palatable alterna
place on the political tive wbich recognizes 
spectrum that put him at that poor people of all 
odds with some Mrican races need decent jobs." 
American leaders. Price also wants to 

Referring obliquely to make greater cIairns on 
the tensions between the black middle class. 
blacks and Jews over AI' "We African-Ameri
Nation of Islam Leader PRICE: 'We must cans wbo have made it 
Louis Farrakhan and tithe with our time.' must tithe with our time 
the anti-semitic remarks 

attributed to him and some aides, 

Price said: "Just as we denounce 

misleading media stereotypes of Af· 

rican·Americans, it is morally repug
nant as well to impugn an entire pe0
ple. especially longstanding allies, 

like Jews, because of the unconscio

nable behavior of some of them." 


The Urban League is willing to 
work with others even where there 
are disagreements. ' 

"OUr allies should understand that 
serious-minded African-Americans 
must be tree to discuss the acute 
pain amicting our community. Even 
if that means conferring withthooe 
with whom we vehemently disagree 
on other issues," he said. 

Still, Price said his involvement in 
the African·American leadership 
summit planned for August by the 
NAACP is not a priority. "The priori· 

, ty is to make sure that our agenda is 
in place." 

Unlike the NAACP, which boasts 
more than 625,000 members, the Ur
ban League is not a membership or· 
gani2ation. It provides services, rang
Ing trom job training to tutoring. to 
more tha.1 1 million people through 

and, more importantly, 
our money to see to it that thooe of 
our children whom the civil rights 
movement hasn't yet touched also 
have a real chance to succeed." 

One plan calls for families to con
tribute $5()O..$l,OOO a year to a Youth 
Development Fund that would sup
port a variety ot programs around 
the country. The programs would be 
run by community groups, other non
profit organizations. The Urban 
League would help raise the money 
and monitor how it's spent. 

Price. a graduate of Yale Law 
School. worked as an editorial writer 
for The Nev.' York Times. senior vice 
president for New York City's public 
TV station and a vice president of the 
Rockefeller Foundation. 

He says priority problems of "in
adequate schooling. idle and alienat· 
ed youngsters and chronic unem
ployment - cut across racial Unes." 

"If we're ever to deal with them 
on a scale remotely equal to therr 
size. we simply must coalesce with 
people of other complexions who 
feel the same pain, even if it isn't yet 
as acute." 

Contributing: Shrona Sheppard 



WIlliam Raspberry 

The Urban League Action Plan 

People who believe a problem can 

be solved tend to get busy solving it. 
Doubters spend their time making 
sure everybody knows it's someone 
else's fault. 

Hugh B. Price is a believer. The 
new president of the National Urban 
League used his keynote address (last 
Sunday, at the league's annual con
vention in Indianapolis) to take on 
some of the toughest problems facing 
black America-not to distribute 
blame but to talk, in plain language, 
about possible· solutions. 
. "We must not let ourselves-and 
especially our children-fail into the 
paranoid trap of thinking that racism, 
accounts for all that plagues us," he 
warned, noting that the culprits in
clude economic trends that transcend 
race, even though inner-city blacks 
may be disproportionately victimized 
by them. 

It was an extraordinary speech, 
with food for virtually every main
stream philosophy: a little demand 
and a little self-blame, a little long
term development and a little here
and-now realism, a little integration 
and a little racial self-sufficiency, a 
little capitalism and a little economic 

. , planning. 
, But for me, the heart of his re
marks was his call upon black Ameri
cans to get busy on the problems 
nearest at hand: the rescue of our 
children, the restoration of our fami
lies and an end to our economic and 
social marginalization. . 

"Politicians talk incessantly these 
days about taking back the streets 
from criminals," he said. "I say we 
take back our children from the 
streets. and the streets will take care 
of themselves." 
., -How rrught that be done? First with 
an all-out effort to educate our chil
dren for the difficult years ahea'd, not 

merely by demanding .more from His recommendation: $500 to 
schools but also by insisting on more $1,000 a year-and from people of aU,· 
from parents. Price called for the races who can afford to give. or who 

, league's aifLiiates to mount a "house cannot give but are· willing to stage 
, by-house. living room-by-living room" fund-raisers instead. People at all in
drive to, "help parents understand, in come levels might "tithe their time" in 

~ laymen's terms, exactly what their direct service. he suggested. children must know and be able to do 
If, you haven't been· paying close 

attention, much of what Hugh Price 
said in that speech will sound fairly: "J say we take back routine. It isn't. 

. The current civil rights emphasis 'our children from " on racism has the ring of rriilitancy, 
but it offers no solutions to the deadly ,the streets, and the 
problems. infecting black communi

:streets will take', ' . .,~,(ties•.In many: cases it is ju.st another 
, way of saying, "It's not my fault." 

Worse, the near-exclusive'focus on 
'racism has another consequence that 

I care' 0/themselves. '~ 
-Urban League President no 'one seems to talk about. It prod, Hugh B. Price 

uces what appears to be indifference 
•in order' to meet 21st century stan- on the part· of whites. One of the 
,dards of competency." hallmarks of the 1960s civil rights 

And after school? "1 propose that movement was the massive involve
1each affiliate establish a Youth Devel- ment of whites working alongside 
: opment Fund and formulate, in con- blacks. Relatively few whites are inti
· junction with others in the communi- mately involved today, tho.ugh the 
ty, a master plan for delivering youth problems are at least as severe. 
services after school and over the The difference: In the 1960s, the 

, summers in churches, schools,settle- blacks who led the movement made 
· ment houses, community centers. sure that whites had a role in it,
· safe homes. museums, even National 
Guard armories." whether as fund-raisers, as actiVists 

'Price. 52. is hardly the first to call or as lobbyists. Today's leaders often 
for. improved schools, better after- offer whites a single role: that of 
school facilities or economic reform. villain. Not surprisingly. few are ap-, 

.. But he is one of the few civil rights plying. 
leaders who has put the onus of. solu- Hugh Price, who understands the 

tion (not to say the blame) on blacks futility of scapegoating, is giving 


· themselves. •. , white people something to do. That's 

I The money for some of those pro-' smart. 

grams, for instance, would come 


· "from our young, well.heeled profes- He's also giving me-a decently 
" I h d 't t h f iIy paid, seriously concerned but only·
,slana s ~ 0 on,_~ye~.y~, am__ ·_- ·, a··r··g···ln"a"n-y~· ·In·volv.ed m'ember o.f the 
: obligations, from older folk like me m
: whose children are out of college. . . black middle class-something to do. 
from the Elks, the frats and so on." That's genius. 

Speed Limit for the Economy 

WHEN ALAN GREENSPAN appeared be- . 

, . fore the Senate Banking Committee last 
week, Sen. Paul Sarbanes sharply chided 

him for "counterproductive" interest rate in
creases. It was the latest round in the continuing , 
debate over the speed limit at which the Ameri
can economy can be driven. Mr. Greenspan, who 
is chairman of the Federal Reserve Board, thinks 
that the economy is currently, growing faster 
than the speed limit and needs to .be slowed 
down. Sen. Sarbanes thinks the economy is still . 
well below full capacity and can run at its present 
speed for quite a long time-generating more 
jobs-before any danger'of inflation appears. 

Since Sen. Sarbanes is running for reelection in 
Maryland this year, and since in a Democratic 
Senate he would be the next chainnan of the 
Banking Committee if he wins, 'this dispute de
serves the attention of Maryland voters in partic
ular. If the senator is right, it would be possible 
to get employment higher than: is likely at pre
sent interest rates. If Mr. Greenspan is right, 
faster growth would mean' inflation and reces
sion. There's no simple arithmetical rule to show 
who's right. It's a matter of judgment and how 
much risk the,country is willing to run in order to 
get employment somewhat higher. 

"One of the best signs that we' still have ample 

slack in the Jabor market," Sen. Sarbanes said, "is 
the dearth of people coming into the labor force." 
But maybe not. After previous recessions the 
Jabor force has generally grown strongly, and the 
senator is correct in saying that hasn't happened 
this time. But last winter the labor force as a 
proportion of the total adult population hit a 
record high, and unless' you think this proportion 
is going to keep rising indefinitely, you are 
entitled to wonder how much slack really re
mains. 

Economic growth is the rise in the number of 
people working multiplied by the rise in produc
tivity. Mr. Greenspan believes that productiVity 
rises fastest in times of low inflation. Sen. Sar
banes is skeptical, but Mr. Greenspan argues 
that many businesses take productivity seriously 
only when they can't keep raising prices. The 
issue here is whether low inflation is important 
for high growth. ' 

The unemployment rate for the past two 
. months has been 6 percent. Reagan-Bush pOlicy.' 
pushed it as low as 5 percent at one point in early 
1989, with the result that the inflation rate shot' 
up over 6 percent in 1990 and the economy slid 
into the 1990-91 recession. Pushing the limits of 
employment can be dangerous, and the margin of 
error is narrower than Sen. Sarbanes thinks. 

http:In�volv.ed
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For Real Black Leadership, Look to GraSS\'RoolSJI
" Bv ROBERT L. WOODSON 

One third' of AmerICa's black papula· 
lion reels under the elfects. of poverty. 
ramoant crime..drug abuse and skyrock", 
"ting' rates' 01. teen pre'inancy.Yet thoSe 

. who claim the mantle of black leadership 
·cont!l1ue to retreat to the. conference 
· Llble, as lUO purported black spokesmen 
elida! the ;\;AACP's most recent summit'in 
Baltimore. . '. . '" 

Ti) a constituent who asked about the 
str;.\tegies that emerged .from the coni~r· 
ene'e. one participant replied: "Now: 
tllese problems,didn't grow up overnight 

,and t~e~' can·t· be solved overnight. We 
· wit! need lime to talk about them more 
· anci work '.lI1em out." Such sentiments 
· srand in stark contrast to Martin Luther 
Kim(s1963 exhortation for action. "Why 

· We Can'tWait. ..· BlackAmerica is n6tfac
ing a crisis of' conferences but a crisis in 
confidence'm those who have assumed 

.le<\dership positions. : 
Although the NAACP conferees have 

pledged:to reconvene· ,next month, 
· prospects for solutions from the second 
gathering do 'not look brighLBen Chavis; 
the' head 'of 'the:"lAACP. said that one 
:'Jction point" would be to assess what' 
tlielocal. state and federal governments 
are doing 'for African-Americans. in 'or, 
'del' to. determine "where Ive need to ap·) 
ply the heat." This is a Sign th\J,t the de
liberations of th'e summit were gllided by 
the same mind~set that. hal;; led many 
black. "spokespersons" into the feal~ of 

, With tragic irony. 'in their quest to ~\'e 
their children a better educatIOn. to gain 
access to the job marker. and to improl'e 

. the,quality oItife in their nelghhorhoocls. 
these'actlvists have faced ,enormOllS Oil' 

stacles- in the form of their own purponed 
representatives: ..' . 

For example. although a recel1t SUfye)' 
- of the-Joint Center of Political and Eco

nomic Studies indicated that SS'7, of the 
black community supports school vouchers 
as a way of providing iri1pf(~ved\educanon 
10 their children. the Congress'ional Black 
Caucus has been one of the most strident 
oppone.nts of voucher proposals. ' , 

In another. arena. the Davis Bacon .-\ct 
demands that' any construction proJect 
that receives· federal funds must pay "pre· 
railing" (unionl wages to its workers. 
This effectivelvforces lesser-skilled labor· 

. ers· out of. competition. with theIr union 
counterpa'rts. Though it has been shown 
that· opening access. to, these'. union-con' 

, ' .then-Rep: Mike Espy spoke from ihe floor I 
. in favor of a federal program fila[· tacili· 

t:lted resident m<l:nag-enient ane[ home· 

ownership..he was Iiterailv booed ill' a 

number of his colieagllt's ill the (\)ng-i·es· 

siona! Black Caucus. 


It is no accident that the leaders Circle 
has turned a deaf .ear [0' the voices of its 
constituents in 'these. ,and mam' other. 
cases. A confluence ot ug-endas"has re' 
suited in' a virtual, ':iron ·triangle· . 
elected' officials, '. unions ami tl!~ tInt· 
rights establishment'~im allianct'tilathas 

'eifectivel\' blockeci atl efforts tow:l!'C! sub
stantial reiorrh. . 

While Illocking reform. nwn!' black 

leaders have'been content to pursue syni
iJolic causes that entail no responsibility 

for action on their part. Among ~he topics 

considered bv the elite that was gathered 


. at the NAACP summit, for, example. WilS a . 
critique of the state of Soutll'Carolinare· 
garding the Confederate flag ,that flies 

trolled jobs could provide more rhanabove its statehouse. To take another ex' 
750.000 new employment opportunities for ample: In universities and office buildings 

.low·income laborers. the Davis Bacon bar· , 'throughout the nation. hundreds of the 
. rier has 'been most ardently defended by most highly· trained and well·educat!!d 

black elected officials. .black professionals and academicians ai'e ' 
In yet one more arena. public housing. makfng preparations to attend the Fifth 

. grass·roots<activists striving for self·deter' Annual Conference on Reparations. Yet. I· 
minatiol1 have run'against impediments for those who are ,suffering' the conditions ! 

. presented by their "representa,tives." I]f life in the killing' fields of today's in'ner, 
Throll~hout the mitton. FeSlcients of public cities. the technicalities cif determi,nmg'j 
housing ,have orgimized' to win manage· i'iho should receive restitution for the en- . 
ment responsibilities for their housing de· slavemen( of blacks a century ·ago are' 

, vel!lpmerits. In numerous cases where res· hardly a ~priority.,. '. . , 
,_._' ~-ilTelevi:Hlf'H-beli~.thatbot.ll.-the...cause_.iden1s hav.e...b.een_giv..e.llJ,lle.QPllQrttlnlty-.!o __ ,_.!fthe black community' is to change 

and solutions of the problems faced· by take control, the conditions of their com· 

. black> Americans .lie outside the black munities have Improved impressively-as 

,community. , ,.measured not only by physical appearance. 


Fortunately. there is another message .' but 'also by a decrease in crime. a drop in 
being issued-not by the participants of'.' ratesofteenpregnancy and ,a reduction in: 
"leadership': conferences and summits. drug-related ·activity. '. 
but by grass'root,s activists who don't have Yet, once again. members of the black 
time to wallow in their plight as victim's. It inner circle have been the most vocal op· 
is these community leaders who are reviv·. ..ponents. of resident management Jnd 
ingandbuilding on a rich legacy of self· homeownership initiatives .. One· black 
sufficiency, personal responsibility and member of Congress 'decried the .. move
self·determination that had once been the' ment to empower public hou.sing residents 
bedrock of the black community.. . as :'u cruel hoax." In June 1991. \\'hen' 

"-~._......"- R"'~ " ~.-'.-..\' 7'
eady Kilow1;\tf l V .' ... '. 

. 
Competition' is contaiious. Faster 

,than the control freaks in the political 
. process can bottle it up, it spr¢adsto 
another area of daily life, transmitted 
all the While by technology. Now it 
looks to be .coming to e,lectricity. 

. Realistic state regUlators, led by' 
.. 	 California,are proposing to get out of 

the. way and let industrial and resi
dential consumers. alike· purchase 
their power from the many sources 
now willing to generate and suppiy it. 

. ',!Despite the. periodic brownouts in 
. certain locales, there's an electricity 
,'glut nationwide~). '. '. '. 

.Liberation could 'come first for the 
biggest users and within a decade for 
home sweet'homes. One study by some 
interested parties suggests that in a 
high-rate state such as California, a 
free market for this energy could save 

High-cost states partIcularly need 
to consider the competitive option be
cause the longer this reform is 
stalled, ttie more incentive that major 

. users ofelectricity will have to move 
operations elsewhere. Even at the 
household level; high·power compuh 
ing and other advanced appetites for 
power are driving up utility bills: in 
the most, conservatioh-minded of 
homes, meaning everybody is. eager 
for a bette~ deal. " . : "[quo I1revails. But even liberals should' 

Alre'ady, however, opposition to '1· find appeal in an end to energy mo. 
this looming liberation has formed: It 

/ comes from those,interest groups that 
. find, in the utilities. an ever more lu

c!'ative feeding ground. Economists 
calla rent seeking: the capture· of 
somebody else's dime through cost 
shifting and padding. When politi
cians and ·regulatorsmust approve a 

the economy what amounts to .:5200 aUfair/'cost-plus formul;:tfpr, utility 
year for every person in the state. For . rates. the lobbies swarm to ,get their 
Xew Yorkers. the gain could be even 
.gTeatt,!r; indeed, the whole Northeast 
stands to feel mUGhcost relief. , 

. tots of objections are beina raisecl. 
'. and no transition of,t~is sc~pe ever· 
comes off without hitches. But the in· 
eVItabIht~ of such change, now-that 
electricity isn't as confined bygeo
graphIC reach or economies of scale. is 
what stares regulators in the face. For 
much the same reason,natural gas 
!11onopolies have broken down .at the' 
big-user level. and despite :the 'Gore 
FCC,telecommunications ihevitab!v 
will become a 'complete free-for~aI1:' 

cut out of everyone's bills. 
. Thu!, the alternative·energy crowd 

is wary of a true marketplace. because' 
their sub~idies are at stake. YVho 
knows ,where the electric,car zealots 
woul? get the recha'rgingstations that 
tlley expect other people to build for 
them (via the utilities)? And what" 

.' about all the special rate breaks' for 
some.' users? Surelv, some transfer 
payments will remain, just as AI 
Gore's team wants to preserve them in 
telecom, but this is a chance to wipe the 
slate nearly.clean. !Better to legislate 
vouchers to those. who I'eally ca"n't af

, ,fordenough kilowatts to get by, ) . 

CDursefromimminimtdes-tructlon, a'iieW 
J.leadership must be recognized-one that 

has proved that it is willing to address' " 
the problems of its constituents. and ac-' 
cept the responsibility to purstie, real so· 

. lutions. We can no'longer tolerate a situ' 
',ation in. Which an elite group prospers 
while the situation of, its constituents 
worsens. 
'. " . . I. . 

Mr. lI'oo(ison'is president mid .rolllirier of 
.tile Natiollal Center for Neiqilborilootl Ell
.terprisc. based in' Wash(nqton. .'. 

.	'I' Consumer organizations are going , 
ito be testedon this: Do they really rep
resent all consumers. as would be re
flected in a·preference for low ovenill 
rates. or are they just fronts. for par . 
!lcular. Constituencies'? Likewise. will 
the se,curities industry, in its solici' 
tousness toward the old mainstaYs of' 
income investing-utilities are al
ready cutting their dividends-raise 
every possible red flag? 
'In short. this competitive develop. 

ment can be .delayed more than a 
decade if the tyranny of the status 

" nopolies. After all; that was one of 
i FranJdin D, Roosevelt's tenets. He 
.chose to' fight them with big public
power suppliers that turned out to 

. have their own ,drawbacks. We like 
the new current now coming from the 
countryside. 

; 	 . 
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Simpso~al~bi. .._ 

C'fi.ra'lleng~TestimOny suggests he 


_______ ... . IiU!"~~~!onwai~g at Ilome 

and Debbie Howlett' At"""'---.----=, 

( , 

USA T()DAY , .' 


Rwandmr 

,re, bels call 

'. ".. ,:Wltnesses,at Simpson's pre-for CIvil war I =:!~n;rhe;~~::' 
. ',..t!~ 'alon murder charges - told 
'~lu-eJi}, ~~ ~:rte~!n:.w::~~: 
ByCharmagneHeltonn ·tween9:45~ 10:55. . 

USA TODAY "'~i:r:eJ~=o~rf=~"· " ) ., 


1 Goldman were killed between R d I 

wan an rebe s have10p.rn.and 11 p.m.onJune12. 

" ~e ~~trv:, seized the. 
. <:.Bpital of Kigali Monday, con

· bo t tw~'·"'rds f th trot au. ~ , 0 e', country:'The vicious warfare 
has claimed 500,000 lives, 

' 'lal .mostl Tu. Y . ~ s .n by government Hutu forces. 
.. ''The problem (is) FranCe is 
.involved in helpmg' the cw.vern-, 

) . e 
ment respOnsiple for all the 
problems," says' 'rebel commander Paul Kagame. . 

He says Fran,ce's handling of 

.stopped short of a ConfrOnta
tion with French troops by call
ing for a cease-Ilre in their; 3
, th' Id "1 . d mon 79 .,CIVI . war, an . 
announcmg plans to create a ' 

,new government. " 
French marines were ona 

· . "th th' belllisico on course WI e ,re
Rwanda Patriotic Front, domi· 
nated by ...lnon'ty Tutsi ~.......; 

.... , CUU:;I'setting up a sate haven for 
400,000 Ileeing Hutu, including 

, some government forees. 
'. "I have good' reason to 00., 

lieve'that the clash which ev-! 
erybody is predicting will not. 
take place, simply beCause we: 
are in c~ntact", the rebel 
forces, French Foreign. Minis
te Alai' J 'd Tuesda 

.LOS ANGELES - Prosecu
'tors Tuesday o'peneda 70-min
ute gap in 0.1. Simpson's alibi 

for the night ,his ex-wife.and.j berfrien4 were killed., ' 

Simpson pleaded innocent. 
ch is' i'

The h~ whi be ng
televised, resumes today withmore testimony ona delense 
motion to suppress evidence ' S ' . 
taken from impson s horne. 
"The defense is, arguing po
lice did not have a Search war· 
ran't when th,ey cllm,bed th.e 5
foot wall onto the grounds. , 

I 

Testimony Tuesday: . .: 
"" Umo driver' Allan Plirk 

said he buzzed Simpson's gate 
starting at 10:40' p.rn. biJt. no
body answered fcir 20 minutes. 

~uz:z.. saying he'd overslept and 
had been in the shower. . ""Brian "Kato" Kaelin, who 

. '. 
Hved in Simpson's guest house,
heard three loud thumps on his
wall aboutJO:40 p.m. PoHee lat' , . 
er discovered a blOOdygIove, 
on th~ground nearby. 

"" A mysterious bag - han
. died only by SimpsOn, who took 
,it to the ai,"'"rt - was seen in 

~yv 

the driveway' by Park. .whe~ 

Case against him 
a matter of time" . 

, I 

.sequence so far, 2A 
'. ,.._______r 
' --------
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'as",ylurit for "" 
HaI·tians'·', . 
By Steve Komarow -/\ , 
USA TODAY n,," 
, President Ointon is cUtting

oft asyl.Urn. on the high seas for ,
desperate 'Haitians, to keep l' 

. thousands more from tleeing , 
that troubled Country.

The policy shitt, was 'an

nounced Tuesday as more Us.
ships were sent.to the -moa,

"-eo"Under the new, policy, up to 
10,000 persecuted Haitians 
who can't be sent back Will be 
taken to Panama, not the USA. 
',"Those who take to the boats 
will be oftered sate haven" un-

Just before that, he. saw a&-' til they' carl return home, says ", 

foot, 2(}().J)oundplack person in' William Gray, White House,. 

dark· clothes walking. toward special adviser on Haiti. 

the front door. . Until. Tuesday, Haitians· 


Simpson·then folSWered the.. picked up at sea and classilled 
aspoHtical refugees could ~ 
ply to enter the USA. 

But after 10,000 took to their 
boats in the past week, includ~ 
mg a record 3,247 picked up 
Monday, the ,White House said 
only thoSe applyingwitbin Hai
ti will get that chance. 

Gray insists administration 
goals are constant ''There's 

.only one message .•. the coup 
leaders must step down." ' 
' The ,four additional Navy, 
ships and 2,000 Marines are be
lng dispatched to the' region to- . 

. day. They'll be ready to evacu
ate' 4,500 US. dtizens. ' 

"It looks like somebody is' 
setting up an inVasion,usays OJ)
ponent Senate Minority Leader 
Bob Dol R Kan. 

e, ~ . . ' ,Adds Raymond ,Joseph, edl-" A • 

" . 'I abouts: unknown.the %pne rmses questions. t ""Bloody footprints atNicomes across as a threat" 
French ·President Fraltcois cole SimpsQn's home indicate 

~tte~d, pleading ,for inter. the murderer . tied. through a. 
national support, says his CoWl- 'back' gate and into an alley. ' 
try isn't looking to tight.' Much of Tuesday. afternoon 
. "France is not trying to stop . was taken up pinpointing why 
the military advance of one ofl police entered Simpson's home 

. without asearCh warrant
the sideS," Mltterrand says. 'I Detective Mark Fuhrman. . "We are trying to protect:' , . ., 
peo.pIe," says Juppe. ''That's al 
humanitarian airn."' " 

U.N. Seci'etary-GeneralBou
, tros Boutros-Ghali endorsed' 

France's deciSion to set up hu
'tart" .' I R . A.. 

maru an zones n· wan.....despite the concerns of some 
secUrity' Couna'l members.' . 
, " .' 

, I .! 

,said. the· "totality' of the clr
cumstances- two people 
stabbed to death, no answer at 
Simpson's gate and blood on 
his Ford Bronco - was enough 
reason to enter the grounds. ,-:all I irs a signal' th'ey are cw.mg' , 
. "We bad plen'ty of probable it e~to invade. They dl..d it in Grena

cause," Fuhrman said., "I was' dB; they dldit in Panaina." . 
personally more concerned ,Gray says "there. is no mili
with someone bleeding to tary option-.imminent,·~ detln

tor of BrookJyD-based weekly,.
Haiti Observateur; "Every 
time the US. says irs going'to 
send troops to 'protect Amer!
cans, who are not threatened at 

,! death inside." 'ing imminent as within "days."! The mysteriouS sealed enve- Irll take about four days for 
i I lope turned over to the court the ships to arrive: They'll join. 

i. by the defense. was, not men- 11 Na,VY ships already there .. 
! .. tloned TUesday.", . . 

One-third of NYCs ,homicide' victhris used cocaiile 

BY Steve Marshall Af cocaine," says Cornell Univer-
USA TODAY l' slty's Kenneth Thrditr. i 

; . Of the 4,298 New York ~ 
N~ly one-third of New s:esidents who were homidde 

York City's 'homidde victims victims in 1990 and-l991. 31%. 
bad cocaine in their systems tested positive for cociUne. 
~hen they died, said a study . Black victims 25 to 44 years 
released Tuesday., .' .,old were more likely than not 
',"We think there's some- tobave evidence of cocaine in 

thing. going' on in terms of. their syste,ms: 
availability of guns and use qf ~'Homicide victims may 

have provoked, vi'olence '''It seems'that women are 
tllI'oqgh initablHty, paranoid placing themselves in danger- .' 
thinking. or verbal or physical ous situations because of.OO
aggression," says the Rudy. caine,. says Thrditr •........ " 
which appears in the Journal' Among those situations: 

'of the\Amencan Medical As- crack houses and prostitution. . 
.lIOCiation. . "These statisticS show that 
';Most st:artlin& says Thrditr,' we bIlve to address the avan.. 

Is that among ~ to 34-y~· ability of. Ilrearmsand the 
old victims. women seemed availability .of cocaine,",18r. 

.'as likely as men to use~. . di1f says.. . . 

I ' 
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DO.n't draw districts along racial lines 

" ,'" , "", /;. 

The Supreme' Court was right;
remedies to elect minorities are 
neither constitutional nor necessarY. 

. .' 
. BETHESDA. Md. -: The Supr'emeCourt is tryingto 

. dig' itself Out ~f a bple of its own making on voting 
rights; The problem'is the same on other contro~rsial 
social ·policies like abortion and aftlrmative action .. 

,With each of the issUes, the court bas ~n playing 
. social, engineer ·for qlore

r---------, 'than three decades, inter~ 
preting laws and the Con: 


· stitution to promote its 

own visi~ 'of the good so

· ciety .. The role is clearly 
beyond what the Constitu
tion envisioned - and be
sides, the cOurt is not very
adeptat it." ' 

Last week, the Supreme 
Court handed 'down two 
voting-rights deCisions 
which place modest limi1l; 
on what courts can re
qliire state and local,' juris
dictions to do in order to 

By Linda Chavez crea~e racially defined 
, election districts.' 

, . In a case involVing reap
, portionment of the Aorida House of Representatives, , 

the court said the legislature need not create the maxi
mum feasible n~mber of majority-Hispanic voting dis
tricts, ~Ially after It had already created suflicient .' ,.,~ 

decision, but a House panel on health. 
reform made a big retreaUnstead. ' 

, Itis .no secret, the low iegaro in which the public 
·holds Congress. Six out of 10 Americans dls6.pproye of' 
the way it conducts its business, and the number keeps 
growing. " . . " . . 

inajOritY-~c districts to aChiev~,~UghlY propor-right to vOte to mean the 'right to vote in districts 
, tional representation for Hispanics.,' 

.In the other case, the court struck down a lower 
court decision that ordered a Georgia county to abalr 
don its 82-year~ld practice of electing Ii single com
mi&oner to run all county executive and legislative 
functions. '. ' . . . 

The court rejected black voters' claims that, siIl~ 
they constituted 20% of the electoI:8te in the county, 
:the state" Legislature should create a: five-member 
'county commission with, voting lines drawn so that 
blacks could elect one member. .,' 
, , Perhaps we should be thariktul the court.has hand
ed us theseincrementaI victories against racial gerry
mandering. But if itweJ;en't .tor earlier court deci-. 
siODS, we woul.dn't even be considering whether voting 
districts should be constituted on nicial lines. 

For'most People unfamiliar with th~ arcane world 
ot. voting rights law, the .notion is bizarre that civil 
,ljghts statutes and the Constitution penrut -: mucJl 
less require - ~t election districts be drawn along 
racialliries. -' " 
, Yet for the past 25 years, federal courts have been 

ordering state legisIatures to do just that in;o~er to 
, in«;rease the numbers of minority elected omcials; 
,The Voting Rights Act .Itself says nothing about 
drawing district lines by race. The law was originally 
paSsed in 1965 to ensure that blacks'had access to the 
polls in the Deep South, where they had been prevent
ed' by variouS deviouS methods frOm voting for nearly
100 years.: '" . ',ten;,,' ..' 
,'The language of the law was cIea.t:ly aimedaI guar- COUNTERPOINTS' four columnists provide YieWs froni <II- ' , 
anteeing the right to vote to blacks; and lIlter Hispan- ,verse perspectives On today's Issues.ThuIllday: Susan Estrich. 
ics and other nililority groups. .. ': on parental responsibility, ~ TQ!1YSnow, TuescIayt: Mi-

But by 1969, the'court Was already interprePngthe chaeI.Gartner, Wednesdep: I:.lnda Chavez. ' 

Congress plays politics with-. tobacco' 

Ab,ig cigaret~e tax hike was ,the right . '~<'. ...•. . ett8~:tii:I18s';~ 

i' c:tg8I' . '.' 9 .. ' . 
The House Ways &Meana CormtIItteeplari . 
would add 45 cents to the current 2+cent 

-federal cigarette tax. How the rates have 
Increased sil'lC! 1950 (per ',.' 
~5¢.---,---,---....;:;o~----~ 

20¢ --'---:--"-'-:------:::~--,--.....~ 

wberethey formed a majOrity of the voters. In Allen 
\'S. State. ~rd of ElectionS, the. court essentially' 
bought the argument of civil rights grouPs that non- . 
discrinunation doesn't merely require 'equal opportu- . 
nity-in this case, access to.the voting booth. 

- According to this line of reasoning. noo-discrimina-~ 
'tion also requires equal results: Minority Cimdidates 
must be elected in numbers equal to their proportion 
of the population, despite a disclaimer in the law 

. which \disavows proportional representation.'. . 
, The 'elect of this decision was to involve federal' 

courts . in . carving up, election districts to satisfy de- . 
mands for. racial representation. ". ' 

In, bis concurring opinion in the .recent Georgia . 
case; Justice Qarence. Thomas complained' that the 
court luis "<;anverted the [Voting Rights] N:t irito a de
vicl;! for. regulating, rationing, and apportioning politi
cal power among racial anq ethnic groups.· ' 

He's right. . 
The only way feir the court to dig itself out of this 

bole i:S to adoptThomas' suggestion that It stick to in
terpreting the plain language of the voting rights stat: 
ute, which nowhere requires redistricting decisions to 
be madeoQ the baSis,of race or proportional represen- ' 
tation.' '.. . 

It's a sound piece of advice. Of course, It would 
mean. that the court abandon its practice' of trYing to 
shape. a better societY and adhere to its proper role of . 
enforcing federal. laws and the Constitution':" as writ-

This is not because.Americans don't understand or.' ~~====~=~;l~i==~~ 
care enough to form a valid opinion, In faCt,'the more . j1~5e 
',' '. people follow the action 1oe ~~========.....,............H-' 

on Capitol Hill; the less 
,likely they aieto approve '5e "-"-~""";'="";-"';;---'""'-'---...,..i-----''''''''' 
of, what goes on there. . 

Who'can blame them? 'oe ;";:'H-""""""--,--,-"""""",;";;",,;;,,;,,,,,,,;,,:,,,,;,'--.,,.---+'r-
Session after session, '5O!51'S3 '91 '93 

membEirs of Congress pro SouItl8: CongreSsional BUdget 0IIiCe 
vide the public with text-, .By Sain ward, USA TODAY 
,book examples of how'. . .. 
they will not do what their care reform package, it ,was thiS. ", .' 
constituents demand; they . The massive tax would result in one of two sCenari

, will not do. what the presi .os'~ both'good, ",' '. . .'i 

By Joe Urschel' what 10gic.and mOfallty·. mates,.as much as Sl4 billion a year. 
demand, .. '. 'On the other hand, it might Cause more smokers to 

" . ,,' The latestillustratlon is quit rather than pay. That would mean less revenue, 
the ,treatment of the , proposed cigarette.tax increase from the tax. But that trad~1f would be beneficial as 
by the powerful House Ways and Means Committee. well because the nation's health bills would be lower. 

In order to pay for his goal of universal cover:age Currently, we spend about$65 billion a year caring for, 
'and to simultaneously reduce medical expenses, Pres-' the diseases brought on by smoking  the nation's No. 
, ident Clinton had proposed a tax 01$1 per: pack of cig 1 killer.,' . . .' 
arettes. ' . J 'Theproposed tax was also just. It directly bits those 

If anything made sense in the president's health wllo put theIr health. most at risk. 
, , , ' 

· dent demands and, ulti- Jtcould. raise. enormoUs amo.unts of money for 'only legal product whiCh-when used as directed
'mately, they, will not do health care -:-accordlng to the government's esti- results in. disabilitY and death. '.' . ' 

" " 

ov~:::::nt, though, p\iblic SUPJ!lOrt for.the tax Is 

,In poll after poll, support fora,cigarette tax of at 
least an additional.Sl a pack is over 70%. For $2 a 
pack., it is about.65%. ' 
' Even at o~er over $2 a pack., It enjoys support from 

, a majority of Americans. . 
, Yet, when Qinton's proposal ~ched the WayS and ' 
Means Committee, its chairman, Sam Gibbons. ~F1a., 
trimmed it to 45 cents when represenuitives of tobac
<»growing states objected. Might this be one reason 

,eight of 10. Americans think Corigress cares more 
about special interests than the people's interests? 

Representatives whose parents had died of lwig 
cancer, whocallecj tobacco companies ''Worse than 
. criminals," all lined up and' voted to reduce the taX. 
Because,"after all; this is politics. '.' '. 

And this is Congress.. . , 
Here, . one committee investigates tobacco 'compa

nies and equates them with drug dealers and death 
merchants., , ' ' ' 
' .Then, . before you· can blirik., another cOnlmlttee 
votes to nOt place too great a bur:den on this "industry" 
which books an estimated 3,000 children a day on the 

But according to the perverse perspectlvethat one 
develops in Washington, the Ways and Means commit
tee action is described not only as a: victory for the 
,tobacco companies, but for the president as well.. 

The president himself called it a '~giant stride." 
Hillary Clinton was so thrl1led with the committee's 

action she sent. Gib~ns a Case of beer. . . 
So once again we lind ourselves disapproving of the 

way government Conducts its business. " .' 
She should have sent him a pack of Marlboros. .. ' 

" '. , " \ 

• r\,' 
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.' .... Precious little-progress· 
, . ,You may want to draw a single deep . .... " ." . 

breath of relief: The health-reform debate 
has at last moved' to its next stage. The 
threshold - from committee to the full 
Congress - was crossed last weekend 

· when the last offour committees consider-' 
, ing reform Completed . , 
its work. " ' . 
, Majority, leaders in 

the House and Senate' 
wiIi now take the ·five . 

different bills (three in . m' 


the .H9use, two,' ~,the,:' " $,

Senate) and craft single 1, 'f;' 

·plans for their cbarri- .~usl convln~ the publiC. that It's, 
bers to debate. ' , 0'1 ~,naad8d.' 
. For many, this pro- '.,. ' , 
cess will' produce more good' ne~. The, 
mOst,common elements·.....i.thlis the ones' 
moSt IUcelytO survlve'- are also the most' 
sensitiv:eto the middle class" Among them: 

~. Insurance reforms. These would make 
your health insurance portable and would, 
eliminate ,the exclUsion, manY'insurers 
place on pre-existing conditions. Both re-' 

· forms make it easier to ~bange jobs. Anoth- . 
er would make insurerS charge a communi
ty-base<l premium, which ought' to' ,shield 
households from sudden; punishing premi
um bikes,' ; .. 
~ VolUntary alIiances. These would al

low small bUSinesses to' Join tpgether to' 
purchase insurance, thus proViding cover
age to more workerS at lower rates .. ' .; 
~ Limited taxes. The plans ,levy hlgher' 

t~bacco taxes. Some also propOse an addi-. 
1l0nal tax on ,some generoUs health plans. 
But only.the single-payer proposal; which 
has. no chance of enactment, .imposes a. 
broad-~ t:ax; , " ., , 

· All this will benefit well-rompensated' 'Hai,o to a tbreaterung 13. .... '. ..' 
workers. But the prospects for others are' This is cause for concern.. 
less positive. Every plan promises tOsubsl~ 
dize, insurance for the near-poor, for in
stance. But not one assures that money for 

, those subsidies will always be available. 
Worse, Congress is likely to,reject. a re-, 

quirem~nt that employerS provide insur.: 
ance ,and individuals buy it And without 
that mandate, healthy people, are liable to 
drop their insu.rcp1ce. Result:. price· in~

=o~~b\~~t~n~n:.aVailablt;,toall '.' 
That won't endanger most of the middle 

'class. For m;my, the common elements of 
reform will provide comprehensive care 

, and .reliable coverage at little extra cost As: 
reform is whittled down, to those basics f 
however, inillions inore: might be denied' 
the care they need and deserVe, Is that what. 

. you want from health reform? Would you 
-stand for it,yourself? '. .' " ' .. 

\ ' 

, , 


. tOdaJ'sd8bat8: U~VADING 8AITI " 

Go·. slow with any plans 

.for using fo~ce in Haiti 


. ' 
Before MY Invasion,'
the admlnls.ratlon· 

. Inch by inch, tlie OintOn administration 
appears to be snugglirig up'tO,theidea of, Another excuse to invade is that Haiti re
U.S. military intervention in Haiti. And mains, as ,President Jean-Bertrand Aristi& 
that is not good newS. :.' calls it,"a house on fire" because of the re-

Today, four .U.S.amphibiousships car- pression from the military leaders who de-
tying 2,000 Marines head for Waters off. posed him iIi 1991. But saoctionsimposed 
Haiti, ostensibly to provide the capability , to force these thugs from power'have had 
to evacuate' Safely its 3,000, U.S. citiZens little time to work. And'conditions in Haiti, 
should conditions worsen. while deplorable, are far from unique:, . 
, Monday, U.S; envoy William Gray an- ' ,Even by, the administration'S own stan
nounced ,that no Haitians fleeing by boat dards, it has a long way tOgo before it es
will be resettled in the United States. In- . tablishes that invasion is the right answer. 
stead, the refugees 'will:be kept in "tempo- 'Those preconditions; enunciated' by the 
rary" safe havens jn Panama and other 
Caribbean'sires until peace is restored. 

Both po~cy announcements hint some
thing's about ,to change in Haiti. . 
, It's unlikely Panama and other host sites 
wo~d have agreed to ~ thoUsands of 
Haitians unless·they cameWlthU.S. assur
anees the stay would be brief. The·helicop.. 
'ter carrier USS Inchon and.its sister ships 
!:~ the total of. U.S. warships, around 

There simply is not' yet good reason to 
put U.S. lives at risk. Nor is itclear that 
;military action would help, not hurt. . 

. There is, however, real risk the admini~ 
tration will invent a pretext to in"ade. ',' 

A refugee "crisis" is the moStcoQvenient 
excuse. The swell.ing exodus ofHaitian ref

'\. .S d 
. en ",troops,.~to,\"Ha,itinow 


Cadrls, n~v8r
OP.POSING VIEW understood''iit ...... 

Uta niceties of diplomacy, so aco
nomic, sanctions were doomed. 

By George Thompson 
Heads up, all you worrywarts on USA 

.rODAY's editorial board: You couid not 
be more wrong than you ari:: today. You 

, WiCkham s column here Tuesday. "Time 
,to invade' Haiti!' queried, the headline.' 

·1 . "Now" Said he, and he could not have been 
more right. , ' 

, ,He is so right that ifmy name happened 
to Lt Gen. Raoul Cedtas, fdbe on the next 
flight out of that beleagUered CQuntry. . . 

. ' That four-ship amphibious group we~re 
sending to the Caribbean today includes as-: 
sault, helicopters, a tank-landing ship and' 

been ~e only choiCe." I 

like most of his ilk, Cedras never under
stood. the niCeties .of diplomacy, sO ecO
. nomic 'sarictions were doomed from the 
start. '.' ," . . 
"The powerful and the wealthy survive 

., 

ugees - almost 6,000 last weekend ~ will 
,create political pressure.,But this was an ex-
peeled result of OintOn's policy and, even 
so, 6,000 refugees is no flood: More than 
90,000 Mexicans are caught trying to enter 

. the U.S. illegally each month, but no one is 
talking about, an invasion there, , 

presi,dent, say the U.S. must first 
' -, ~ Convince the U.S. public of the com· 

. ~lling I?eed. So ~ar, pollsindicate no appe;
~te for lDtervenllon.. In a CNN-T,ime poll, 
10 ,May, only ~8% favored sending in mili- . 
tary forces while 68% opposed it 

. ' ~ Round up the support of Haiti's Car- . 
ibbean neighbOrs and Latin American lead
ers. No matter how noble the cauSe, many 
in the region see U.S. intervention as a bit~ 
ter cure; That's true,in Haiti itself, where 19 
:'ears ofoccupation afierthe last U.S. mili
tary intnision left the populace deeply sus.: 
j:ricious of U.S. motives. " 
. Perhaps in time conditions in Haiti will. 
~me so horrific that military action will 
become unavoidable~, '" 

But invade now? No. Neither Haiti nor 
. PresidentOihtonh~ proved the need. ' 

. ' ;. 
boycotts, embargoes and sanctions, Mean
while, those who ,are neither pOwerful nor 

. . wealthy flood Aorida's shores in such 
,nuinberstMt our own Gov. Lawton Chiles 
>. demanded:fedefal aid to accommodate the 

rising cost of feeding and housing the rem
.gees. . 
' Anybody the least familiar with that tor
'tured island could have- told President 
Ointon that· sanctions would worsenHai

sh?uld ~ve paid attention to DeWayne , . ti'salready shattered economy and send 
the poor scu.n)ing for the boats.' " 

,And none ofthis takes into account the 
terr:i~le to~ inflicted on hU,ndreds of fleeing
Hmoans who have,drowned when their jer
. ry-built craft foundered en route to our 
sandy shores. 

' ,.Invasion is, as it. alwayS was, 'the right' 
tbingto do.: , ' " ; 

But that decision is easy -.:.. however be
lated it mightbe. What is much more diffi

everything ,else the 2,000 Marines aboard, cult to, address is, what happens next? ' " 
will need to better the odds that Cedras will We can fly exiled President Jean-Ber
not be there when they land' ", trand Aristide back tobis nitiveland, but· 
" It's about time. ' to do what with what? " 
~ diffi~t as it is for this re~ foreign, TI;tat's th~,tO~:question. \.: ". ' 

servtce officer to say, invasion has always' ,~ve!l,Qintol! strack record 10 fOI"elgn , 

"

affarrs, It s ques1lonable whether he or any 
member of his staff will come up with the 
right answer.' , 

. Georg~ Thompson' ,is aMelbourne Village, 
,Fla.. wrller and· retired foreign service officer 
with Caribbean experience.' , " ", 
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BRUCE FEIN· ' 

r:
'rounding land would, enhance a The Johnson case iilustrates that 
racial group',> voting strength, and infatuation with· racial representaast~:~~i~~OI~~~~s~WJr~d,e "'A,',-turn' \ a,'ITa''y', ',,~r"0:"m',

Johnson vs. DeGrandy, ' , yy I IJ that the failure to annex thus·tion has rio stopping point for the 
,renounced twi!I interpreta~. '" ,,' . , . , ' " , " resulted in an abridgement of the privileged beneficiaries. Hispanics 
tions ,of the Voting Rights Act, that ' , rignt to vote on account of race. in Florida brought suit under sec• al . , " ' il . 
se,renaded ugsome -:acial stereo-'-, , ., , ' .- The Holder decision is no license . tion 2 inveighing against that part of 
.tyPin,'g" an~ p?litica~ polarizatio~. raC} .' SpO "S' for overt or subtle electoral racism "a districting plan for the state House 
Coupled WIth Its ruling la;>tyear.In.- ',' ' ," ' characteristic of Jim Crow. Th~ of Representatives largely covered 
Shaw vs. Reno (1993) frowning on -.- l.' , - court emphasized that the single- by Dade County. Of the 18House 
gerrymandering to ensure a quota , , , comniissionersystem would be districtspredominantIy located 

, of racial minority, electoral tri~ mately 20.percent of the coimtykeli- Writing for a plurality ofthree, Jus~ uncollstitutional under the 14th or within the county, Hispanics'cohsti
umphs, the high court seems gible votirig population, bilt no black' tice Anthony Kennedy explained 15th Amendment if adopted or t!1ted super-majorities in 50 per:: 
resolved to halt the nation's sinister' had ever run for commissioner. " that section 2 does,not reach chal- maintained with a racially disc rim- cent,the same Hispanic percentage 
slide towarda first cousin of politi, A handfUl of black registered vot~ lenges to the size ofa governing inatory purpose. Tne caSe astonish" of the county voting-age population. 
cal apartheid. . ers and a lOcal chapter of the Nation" authority that allegedly dilutes the es only qecause four Justices \~ A group of Hispanic voters, 
~ As Justice Clarence 'rh9mas el.o- ' ..atAssoc,iation for the Advancement political potency of racial minori7 embraced a VRA interpretation that ~ joined' by the Clinton administra

quently remonstrated in.a concur- ofColonbd People assailed the sin- ties. Such dilution claims necessi,' Would'have catalyz,ed an epideinic',qon,clamored for more than pro" 
, ". ring opinion in Holder: "The basic gle~commissioner system under 'tate arbitrary' choices of bench~ o(racial politics overSeen by feder- . pOi-tional ethnic representation; 

premises underlying our system of section 2 of the VRA. It prohibits marks to compare with the size, aljudges. ' .' they demanded 11 majoi'ity-His
, safe minority districts and those , 'any "voting qualifications or: pre- assailed that would leave the law in 


behind the racial voting register are requisite to voting, or standard, ' chaos. For instance; blacks in a ' 

, the same: thai: members of the racial practice or procedure ... w~ich jurisdiction where theycompi-ise 5 

group must think alike and that their results in a denial or abridgment of percent of thevotihg popUlation 

interests. are so distinct that the the righfofanycitizen of the Unit-., might insist on a benchmark Of 20 

group must be provided a separate ' ed States to vote on account ofrace' singhi-member districts ~ one 

body of representatives in the leg- ' or color." " " " "overwhelmingly black- to show a 

islature to voice its uriiquepoint of The complainants accepted that single commissioner system diluted 

view. ... [Flew devices could be bet- black voters in Bleckley County their potentiiiI 'political clout. But 

ter designed. to exacerbate racial 'were treated evenhandedly regard- ,nothing in the VRA provides guid

tensions than the consciously seg- ing ballot access, registration' and, ance regarding selection oCa bench

regated districting system current-vote counting. Their grievance was ' mark, such as ,one guaranteeing pro

lybeing constructed in the name of the single-commissioner !!ystem . portional racial representation; 

the, Voting Rights Act. . .. [It]' that handicapped their ability to indeed, the statute specifically 


, destroy:[s) any need for voters or elect a black; v~ting ~n the county renounces a group right of racial 

candidates to build bridges between was allegedly racially polarized. A.' minorities "to have ·members .' .. 

racial groups or to form votingcoali- , five niembercommissionelected elected in numbers equalto their 


,tions." from five single member districts - proportion of the population." 
.~At issue'in Holder. was a 'single~ one to be politically dominated by . Justice I(ennedy underScored the 

, Commissioner form of county gov- black~ - was demanded to attain outlandishness ufthe racial dilution , 
ernment in BIeckley CoUnty, Ga" proportional racial representation theory championed by the com
adopted in 1912.,The'commi!,sijlner. 'in the county government ' 'plainants in Holder. It would permit ,..
exercised all executive and Jegisla-, ' A federal appeals court sustained ' VRA ~ttacks on the political bound
tive .functionsjlf county govern-' the demand, bUt the Supreme Court aries onocalj~risdictions by aIleg t

iment. Blacks comprised approXi- reversed by a narrow 5-4 margin. ing that the annexation of sur
.' .'; I 

;... 

v "-, .. ::.~--:-. 

---.--"---.-
,~--'--."-'" 

p~cHouse districts In Dade Coun
. ty because that might beaccom~ 
, plishedwithouteclipsingthe voting 
punch of blacks. In other . words, 
they urged an interpretation of the 
VRA that would generally require 
districting that maxfmized the like
ly victories of racial or ethnic 

' minority candidates b!!yond'a num
ber that reft~cted the proportion of 

, their racial or ethnic cohorts hi the 
, voting-age population. 

A.federal dil>trict court agreed, 
but the Supreme Court reversed. ' 
Writing for the court, Justice David 
Souter observed that "equal politi-, 

. cal opportunity'~ wasJtte mandate of ' 
section 2. He expressed bafflement' 
at the contention that district lines 
yielding Hispanic political effec
tivenessinproportiorito voting-age' 
ntimbers nevertheless diluted His
panic votes. Indeed, that theory of ' 
section 2 would condemn a district
ing scheme toelect 10 representa~ 
tives tha! neglected to manipulate 
electoral boundaries to.ensurethat . 
a racial minoritycomprising but40 

, perc!!nf ofthe voting-age population 

constituted majorities in 70percent 


, of the districts, thUS' conferring 

. effective political power 75 percent 

above their nuinerical strength, 

Such absurdities, however, 'are 
replete in, contemporary'voting 
rights law and jurisprudence. The 
U.S. Supreme Court is.the last seri
ous impediment to a descent into 
omnipresent racial qilotas. ' 

Bruce Feinlsa lawyer and free- ' 
lance writer specitll,zing in legal 

, issues: 

, 
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1 "'AMOS PERLMU'ITI'ER ' 

'T"he 'end of Woi:-Id W~l"'11 .. B','.,' ,~" , , ", ' ' ." " In ti nuitter'ofafew disaster, with the further result of of suppression and terror. , ''" 
, brought. not,o~ly freedom ro e"n pronn'ses' ' , , ,i.~ Th"_..IUl , • ..1 starvat~on,human, sufferin~ and . Blithe advocates,-'bothonthe'
" for' Nazl-occ;upled E\1rope, , , ', ' ' ,years, tile' IIu norm population deCimation.. ' ' ,right an~ on the left ~f democra

, but also an end to historical ' ' , ' ,,', " 'i " ',' '. " , ,Asa series of articles in the New cy for the Third World should,take , 

. British, French, Dutch and .later " ' , ," " , ', became a world of(Jne- . York Times last month demonstrat- ,stock of its consequences, The idea, 

. PortugUese imperialism;, .- , ',f t'h' .Thir'.. d" W' Id' mandictatorshins ' ed, economic bankruptcy, presided, of individual freedom and free 

,ThehopetheQandlaterwas~hat 0' 'e"" , ' 0'"r ,',' Y" ,over by international,economiC ch,oice are 'at best a'sh,ort·term, 


the former colonies wo~ld go th.e " ' " ,'" military ntn in~titutions, was the rule; ~ongwith eXhilara~on. Democr~tic,elections; 

way. of democracy, parhamentarl7 ".:, , ' ,.,' , ", misery and deadly declIne. The -resulted 10 the resuscitation of old" 

anism and pluralism, thataconsti- revolutionary hope that'stlme states would ad~pt ,ethnic and"~ribarrivalries that are , 

tutional and stable order, but- ' mmand' "/s: some tYPes of democracy proved a not limited to the Third World. Eth
tressed,by economic prosperityeniinent leade,r than Jawahadal' Marxist terms, described by Pro- CO , COWlCI, 'bitter disappomtment, as experi- nicityhasbeenruinolisforthepolit·: 

would emerge, resulting in a new Nehru ofIndia. They all claimed a', fessor Harold Laski of the London ,presidents-I'or-llifie and ments in Ghana, Nigeria and Thgo ical future and stability of Eastern' 

world order of pea~e,' security and ,new moral order of the emerge!)t ,'School of Economics' as cl;lrrupt. , , ",I' , ',' resulted in ethnic strife and tribal Europe, where a state sy!!tem' and 

tranquility. Th,e transfers' of this : people ofthe Third ~orld, straining co~Pt~g instrum-:ntsofclass and : ,one-party state$.. ~arlare .after atie~pts.at democra-:, bureau~racy' ~Irl;lady e~ist. For, 

dem~ratlc ,Third World ,would be to be free and superIOr to the de~d nationalist oppreSSIon and degra- ' " tic elections. The lromc result has praetorian societies faclOg huge: 

the Western liberal and socialist. 'values of Western capitalistic dation; , ' been ,that democratic elections deficits as those in all African 

intellectuals ofthe former empires,' democracy. A 1955 Bandung con- The results, after all the q.tellec-, ' ' "wouldbe used as vehicles to power, nati,onsexcept South Africa, ethnic' 

linked to American academics who ference and gathering of these new tual, ideological and moralisticpos- and, civilian' elites exploited: their by Islamic fundamentalists in Alge- 'strife spells'disaster. .,'. I 


" confidently predicted and imagined leaders fairly dripped with moral, turing, amounted to a sad, horrible' people ,in a way that' their former ria,Egypt and Jordan and the Gaza. It seem that after fou~' decades I 


,I a pluralist, constitutional erl;lPtion ,ideological lang!Jage and doctrines reality that fall far short of the . colonialr'ulers never thought to ,In Sub-Saharan Africa, ethnic since in~ependence, the African .1, . ' 

of democratic, states hi NQrth, that brashly proclaimed their moral, ,', proptise. In a matter ora few years, imagine. They destroyed resources struggles of the most' horrible sort states have failed to come to grips: 

Africa, Africa, Southeast Asia and 'political and intellectual agenda" ' the Third World became a world of ..,:.. mineraI, natural anc:i human - on were the results ofdemocratic elec-' with and shed thepraeto~iallegacy , 

the Middle East as ~ell 'as Latin . conaemning the West, imperialisIJl, one-rpan dictatorships; ri1ili~ry run ' an unimagined scale. Men on horse- tions,with the singUlar exception of " of their rulers, pol~tics and institu--; 

America. and all the old Western'values and ' revolu,tionary command, councils" back - or t~nks ~b,ecame the South Africa. The ,extreme case is tions. The facuhey can no longer; 

'The,emergentll;ladersof~i~new 'institutions. The instit~tions and president~:for-life .~nd one-p~rty ruler~, me~ like.MoD~to Sese Seko, Rwanda, b~tthesienari!>o~porous playoff tJ:aesuper-powers a~ainst; 


world were orgamzed by the like of v;,Uues ~eywould establish would of states. PohtlcaJ stability was notified of Zaire, IdlAmm, Milton Obote of, and vague borders resulting 10 ~ore, each' other only m,akes for a bigger, I I' 

"Abdul Gamal Nasser in Egypt,' ,course be popular, honest, modern- " by a Marxist and Soviet jargon that Uganda, lIafez Assad of Syria; Sad- warfare is also played out 1n Zaire, impending tragedy.' 
'II Kwame lIfktumah of Ghana, izingandinclusive.Theirallyinall became'disastrous for the large' daml:IusseinofIraqaridMoammar -andinEthiopia"-wheretheEritre:


i 	 Sokarno of Indonesia, guided with thiS was the "progressive'~ Stalinist masses of p~ple who,were. victim- Gadhafi of Libya, and others too ans won. separation and indepe!)-' , " 

the~ng helping handofcommu-, and Khrushevite Soviet Union., iZed by it. Corruption was univeral,' numerous to mention, ': dence. Bad regimes were replaced , Amos Perlmutter is a professor; L' 

rris~ leaders like Chou. En Lsi .of '~e~targe~:- the U~te~ States, human r~gh~s: were brutal~y s~p- The~ professed neutrality, ~ut by wo~ ones- ~ibiting ~ facade, ,ofpQliti,cal scien~e a~d sociology:

China and Marshall J:OSlP Broz Tlto" capitalism, parhamentanarusm and pressed, IOdiyldual enterprise was played mto the 'hands of the SoViet of political stability, sustamed, by , at American Unwerslty and edl- , 

of Yugoslavia. 'the philosophy of the multiparty system - wer~ destroyed by crude Marxist bureau- ,Union as pawns.in superpower specialguards'andthemilitaryand ,t'oro/the Journal of Strategic: 

this movement came from rio less an roughly and crudely dismissed in' cratic institution~, while military. games. The re~ult was economic the usual authoritarian in~trument . Studies. ' , , r 
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N.A.A. C.P. Leader Tries 

To Builda Bridge to Youth 

Chicago Meeting Finds Group at Crossroads 

. , "t'~! 

By DON TERRY 
Special to The New Yon TImes

CHICAGO, July 12 _ When the 
Rev. BenJ'amin F. Chavis talks about 
reaching out to the young and the 
disillusioned in black America. he is 
talking about people like 22-year,0Id 
Alturo Rhymes. 

Mr, Chavis is the executive direc· 
tor of the National Association for the 
Advancement of Colored People, 
w ich is holding its annual convention 

here this week, but as far as Mr. 


. Rhymes and his buddies are con· 


h 

cerned, the 85-year-()ld civil rights. 
organization might as well be called 
the National Association for the Ad. 
vancement of Middle-Class and Old 
Colored People. 

"1 don't see the N.A.A.C.P. as an 
organization for the masses of black 
people, and that's the problem.': said 
Mr. Rhymes, who lives in a city hous
ing project named after an ~arly civil 
rights crusader, Ida B. Wells. 

. "They're looking for that main
stream, middle-class person who 
doesn't need half as much help as the 
people I know. The N.A.A.C.P. is lost 
on the Yellow Brick Road some. 
where." 

For much of the last year, his first 
as executive director, Mr. ChaviS has 
been trying to gather the young into 
the N.A.A.C.P. fold as part of an effort 
to broaden its membership across 
age, class and even ideological lines. 
He has crisscrossed the country, at
tending street gang peace confer. 
ences and marching for the preserva
tion of historically black colleges. 

He lived in a housing project for a 
. So Ccoup e 0 ays 10 uth- entral LosI f d 

Angeles, urged "gangsta" rappers to 
stop using sexist and violent lyrics, 
and shared a stage, and a hug, with 
Louis Farrakhan, the minister of the 
Nation of Islam, an organization that 
has a grip on the hearts and imagina
tions of many in the inner city. 

Reaching Out 

Today, Mr. Chavis continued his 
campaign into the "hood." After Vice President Al Gore addressed the 

videotaped message of support from 
President Nelson Mandela of South 
Africa, Mr. Chavis visited a youth 
anti.drug program. No Dope Express, 
on Chicago's far South Sid.e, far from 
thc convention's posh downtown hotel 

. " 

Chavis's efforts to 

inspire the poor 

upset others.' 


scores of teen-agedano me 
members bound for col. N.A.A.C.P. 

lege. 
On Wednesday, Mr. Chavis is 

scheduled to travel even farther than 
he did today, at least symbolically. He 
IS expected to visit the sprawling 
Cook County Jail complex, home to a 
s.mall army. of largely poor, young, 
black and Hispanic people. 

"We're attempting to reconnect to 
the massc's," Mr, Chavis said. "We're 
trying to remain on the front lines of 
the strugglc." 

His outreach policy is not without 
critics. They say he is ignoring the 
N.A.A.C.P.'s traditional middle-class 
base and its successful strategy of 
court action and political organizing. 

"Reaching out is essential, and I 
applaud that," said Denton L. Wat
son, a former director of public rela
tions for the organization. "Chavis 
means well, but he has to be careful. 
He cannot succeed by discarding the 
traditional way the N.A.A.C.P. func
tions." 

That sentiment was shared by Ju· 
Han Bond, who was a young leader of 
the civil rights movement in the 
1960's before becoming a Georgia 
state legislator. "I hate to hear people 
say the N.A.A.C.P. needs a new direc
tion," said Mr. Bond, who was a mem
ber of its national board of directors 
for ]0 years. "It has delivered real 
benefits to black America. I don't see 
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Post-Post Cold War 

With the Century's Big Battles Over, 

Clinton Finds Europeans a Bit Jaded 


By THOMAS L. FRIEDMAN 
SpceiAJ loThe New Yotk Times 

BERLIN, July 12 - When Presi

.. N.A.A..C.P...:s_comrention,....and.after .. a._. been.ac~~~e.~~ ~I_ng out of step with by descrlbmg that land of milk and 

dent Kennedy visited West Berlin in; 
1963. the. more 'than one million Ber~'
liners who turned out to greet him 

. were the largest crowd he had ever· 
seen. So large, in fact, that Mr. Ken.. 

nedy.said that when he' 
I f ffe to ice he was going to' 

News leave his successor a 
Analysis sealed letter to be opened 

only when things got 
really bad at home. The 

letter would read, "Go to Germany." 
Times have. changed. What has 

been striking about Mr. Clinton's trip 
through Europe this week, incliJding 
Berlin, is how muted the response has' 
been. From Latvia, to Poland, to Ita.' I G 
y, to ermany, the crowds have been' 

substantial at times, but never huge,' 
always embracing but hardly ecstat· 
ic. .

The explanation, though, seems to 
have little to do with Mr. Clinton. It is 
much more a statement about this 
moment. To put it simply: the cold.: 
war era, when cheering an American 
P. resident in Berlin was as much an 
act of defiance against the Soviet 
Union as an expression of affection 
.for the United States, is over. 

The Euphoria Is Over 
A d h h 

n t e eup oria of the immediate 
post-cold-war world is also over 

Associ.,.:.Y'P~" the days when an American Presi· 
At the N.A.A.C.P. meeting' t~~ ,dent could whip a crowd Into a frenzy 

d V' P 'd AI r:.' . 
ter ay, Ice re.sl ent .":l~I'!'~~ 
stressed the Administration's' FoR' t 
commitment to civil rights. ~~':.~:.',: r m 19a 0 

1 I 1 BVVarsaw to erlin, 
.. , 

any reason it should change." ,;~~~ .., the crowds are 
Mr. Bond said the N.A.A.C.P·'h8S> '. 

long had youth and college prog~~'H-V hardly ecst t' 
s.lndeed, Mr. Chavis first joined when a IC. 
he was 12 years old. .,"',., . 

'" " But the ·N.A.A.C.P.· has also.long. 

lh~, times. . -honey- that-Iay-aherra-once--Europe-.ropean.countnes have soarmg..ullem· 

percent in Polish public opinion polls, 
Mr. Clinton responded, "Five per·cent? No one can be that low!" 

Much has been made of the fact 
that because Mr. Clinton has focused 

his Presidency on domestic policy, he has deprived himself of one of the 

traditional sources of Presidential 
authority: foreign policy. That is true enough. But what this 
latest tour underscores is that even if 
Mr. Clinton had chosen to concentrate 

'more on foreign policy, it is question· 

able whether it would have given him. 

the authority boost it has other presidents. . 


If Harry S. Truman and Dean Ach· 

: eson were "present at the creation" 
of the cold-war world, Bill Clinton and' 
W C . 

arren hristopher are "present at '.the adaptation" of the post·cold-war·
world. That is. ·theydo· not have the' . 
challenge, or the opportunity, of 
building institutions from scratch - . 
rk NATO 
I e or the General Agreementon Tariffs and Trade. 


T 

hey must try to adapt these insti· 


tutions at a time when the Europeans 

have a much stronger say in what
should go into them, when economic 

resources are, scarce and when there 

is no Soviet enemy overthe horizon to 

nudge the European allies into line. If 

the world is now safe for small wars 

It is also safe. for greater discord 

among the allies, 


An Embarrassing Moment 
When Mr. Clinton offered a pro· 


posal at the Naples economic summit 

meeting to begin talking about the' 

issues not' dealt with in GATT ..:.- like 

financial services - he was spumed 

by the six other leaders, who thought 

the. Idea premature. The President 

was forced, rather embarraSSingly 

to take his proposal off the table. '. 


Throughout this trip Mr. Clinton 

cajoled the Western Europeans to 

open their economies to more exports 

from Eastern Europe, as America' 

has from Mexico. Otherwise he said 

. ' ,
capitalism will never take root in 


Poland or Ukrame. But the West Eu· 


The March on Washmgton. was was free of the Communist yoke. 
wonderfUl," said Donavan Wheiiil.all, Today is the post·post·cold-war 
18, of Fort Worth, who came t~}he era. when t~~, mam questions belOg 
convention, to partiCipate m.·.··the deba?t~~ are." Who takes out the gar· 
N.A.A.C.P. s academiC and cultuxal bage. and What have you done for 
competition for high school studems. me lately?" 

"But we have new problems _ d~gs, As the cold war was coming to a 

poverty, hopelessness and crime. close, those who livcd under Commu. 

Just reciting the speeches and repl!iY" nism in Eastern Europe had enor. 

109 the march won't do it. Dr. Chavis mous expectations about what lay 

is leading us in the right direction;'~ ahead, and they were eager to hear 


Peggy Demon, 45, who brougtit~r: from an American leader about what 
16-year,0Id son, Ronald, from Floi-l(ia. it looked like on the other side of the 
to compete in the academic contest.c hill. . 

. sounded more cautious. "I Iike':'Ben: Well, they are now on the'other side 
Chavis, but I'm just watching to-see'! of the hill. They know what .it looks 
what he does next," she said. ;:~:.' like, and it looks complicated. The 

Mr. Chavis says that me.mbe~ vi~w takes in Bosnia, free markets _ 
has lOcreased from about 490,OOtf::tXSt With all of their opportunities and 
year to 675,000 this year and~t/:lat' uncertainties - unemployment, in
most new members are young_ BuUr' f1atlon and a Western Europe that is 
Mr. Chavis hopes to sign up people heSitant to opcn its markets to their 
like Mr. Rhymes and his friends at, products or NATO to their armies. 
the Ida B. Wells public housing devel- Maybe that is why a young Rus
opment, he may have a lot of convinc- sian·born Latvian named Paul re
lng to do. acted to President Clinton the way he 

Harsh Reality did in Riga last week. Paul is a 25. 
year-Old married to a LatVian wom-

The housing development occupies an, but was being denied Latvian citi
a gritty patch of earth, and more than zenship bccause of his Russian ances
90 percent of the 5,660 people who';)1ve try. As he listened to Mr. Clinton extol 
there get public assIstance: On!¥;'a the virtues of democracy for Latvia, 
few manage to send their chlldrllliJ)'t'r Paul just shook his head and said 
to college and decent jobs - "I'm not buying'it " ' 

On Monday night; as the N.A.~. . 
was handing out medals for thtt1!lP Leaders Seem to Have Shrunk 
finishers in the academic compeu.. What Mr. Clinton seems to have 
tlon. the park fieldhouse at Wells vIt/!>' discovered on this trip is that in Eu
full of basketball players. Gil Walker, rope he ha~ inherited a moment when 
the recreation director for the,.~HY· most of the heroes of the cold war 

ployment, and their leaders made 
clear to Mr. Clinton that they were 
reluctant to allow imports that could 
cost them a single job at home. . 

When President Kennedy went to 
West Berlin, the dollar was firm and 
strong. Today it fluctuates wildlv 
against the German mark and Japa
nese yen. The era of fixed exchange 
rates is gone.· 

The COld-war world was character· 
ized by governments dominating 
their economies, and no government 

. was more dominant than America's . 
The post-cold-war world is character· 
ized by free markets. It is the mar
kets that dominate the governments 
today. It is a time when all govern
ments can do less, not more. 

No wonder, then, that the little
noticed theme that ran through Mr. 
Clinton's speeches here was a call for 
a new kind of courage, one that draws 
its energy from mundane daily acts 
of individuals - a civil courage. 

"The challenges our generation 
faces are different ·than those our 
parents faced," Mr. Clinton told tht' 
Polish Parliament. "They are prob· 
lems that in many cases lack press· 
ing drama. They require quiet and 
careful solutions. And if we meet 
them well, our reward will not be 
stunning moments of glory. but grad
ual and real improvements in the 
lives of our people. . 

"We must find the will lO unite 
around these opportunities of peace. 
as previous generations have unitcd 
against war's life-or-death threats 

houslOg authonty, was leaning' have ndden off into the sunset, the· and oppreSSion's fatal grip. To the 
against a wall when a 19-year-old credits have rolled and America is courage that'cnables men and women 
walked in to say he could not play. . neither protecting Europe nor Iiber- to drop behind enemy lines, face 

The teen-ager pullcd up his shirt .to ating it anymore. down' rumbling tanks or advance 
show the bandage on his lean tieiiy In the eyes of the public, everyone freedom's cause underground, we' 
and the round hole on his back"thal' seems to have shrunk three sizes. must add a new civil courage - the 
had been sealed shut. He had been 
shot the other week, walking down .the 
street to buy a hamburger. 

"Anybody else get shot?" a yOUng 
man asked him. 

"Everybody outside did," he.saW .. 
"He shot 17 times."- . 

Mr. Walker patted the teen.age;. on 
the shouldcr. 

When aides told President Clinton energy and optimism and patience to 
that the approval rating of President move forward through peaceful bw 
Lecl'].Walesa of Poland had sunk to 5 hard and rapidly changing times." 
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The civil-rights movement ended in success a ge'neration ago, 
much as the anti-slavery movement, a c.entury earlier, concluded 
with emancipation. We have been reluctant to let it go. 

The most contested racial issues,of today, -involving 
interest-group politics among racially identifiable groups, are 
commonly dressed in the mantle of "civil rights." This is not 
because there is anything dishonorable about 'interest-group 
politics, but because, "civil rights" makes a more attractive banner 
than, say, "proportional representation." 

'''The struggle' continues," declared Jesse Jackson not long ago 
to 700 demonstrators in Augusta, Georgia. (The' occasion was a rally 
in support of Georgia's policy of drawing congressional districts 
to facilitate the election of black candidates.) "We must never say 
'the civil rights movement' in the past tense." 

The refusal to distinguish yesterday's causes from today's may 
be rhetorically attractive, but it deprives us of needed 
perspective. Like the abolition of slavery~ the realization.of 
civil rights for black Americans was a monumental and irrevocable" 
political achievement that revealed", at, the' very moment of success, 
"a road 3head as arduous as the one that had just been tr~veled . 
. Civil rights, "equality before the law," ,no more assured "equality 
in fact" than did emancipation. And this realizatioh has been long 
and unwelcome., ',,' , 

, The lingering' expectation that lawyers and judges should be at 
the heart of the movement for racial justice reflects the 
experience of a', century in which black Americans were denied even 
the strictly legal equality that' the Constitution' (with t:he 
addition of the Fourteenth and Fifteenth Amendments) ", appeared' to . 

. guarantee. The evident contradiction invited a· resolution by
litigation.,., ' 

Southern states (as. well as Congress, in·its government of the 
District of Columbia) provided public education in separate, 
unequal facilities. A combination of'law and custom imposed 
segregated transportation. (The Interstate Commerce Commission· 
appeared before the Supreme Court in 1950 to defend segregated 
train travel.) Hospitals, recreational facilities and prisons· 
remained segregated; President Truman's orders desegregating the 
military and the federal civil service were issued only in 1948. 
Much of the Deep South, ignoring the Fifteenth Amendment, prevented 
black citizens from registering to vote . 

. . This was the heroic period in American 'civil-rights law. For 
". "civil-rights law" inevitably changed, once civil rights were 
attained. 

By the end of the 1960s, the NAACP Legal DefenSe Fund was 
pressing new demands -- for an "equality of results," measured by 
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proportional outcomes -- ,that were inconsistent, in importarit 
respects, with ,its traditional arguments based ori the principle of 

,non-discrimination. The new course, set a generation ago, has led 
to an ever-widening d.1.-vergence between the claims ,advanced' in the 
name of "civil rights" and ,the older ,civil-rights, ideal. 

School'desegregation cases after the mid-:1960s, when the 
" 	 ," 

,'federal gover:g.ment;. 'finally moved against Southern intransigence, •became th.e' 'enteririg wedge of "race- conscious' remedies." In 1954, 
Brown v. Board'ofEducationhad simply prohibited the assignment of 
school pupils by race.' But In 19,68 ,the Supreme Court interpreted 
Brown to require., racial balance in formerly segregated school, 
districts. A new meaning 'was given to the,word, "desegregation." 

, ,Similarly, in th~. area of employment discrimination, the 
federal'courts 'effectively 'revoked the: political. compromises that 

,had secured passage of Title VII in 1964~ substituting for the ' 
congressional command of nondiscrimination afar more ' 
int,erventionist statute favoring the hiring' and the advancement o'f 
women and minority workers.· , , " 

'It seems unlikely that significant progress toward racial 
equality will henceforth be the' work of, the courts. The r,eason is 
not that judges', politics have changed, but that the problems we 

, 	 now confront 'lie" outside the judges' reach. Especi'ally when they, 
are enforcing ,constitutional,rules,it is far easier for courts to 
prohibit action than to require·it. It is easier,' moreover, for a 
court to direct the reallocation of existing 'resources than to , 
command the assembly and expenditure of new ones. Such tools,' were 
adequate when the problem in view was ,unequal treatment' at the' " 
hands' of government.' They are of little use against ,social 

.f inequalities not "attributable to pref::ent-:daydiscrimination. So 
,long as the problem of race was still the problem of civil rights,' 
the political: agenda': was clear i but ,we cannot expect solutions of, 
judges wheri we, remairi,ourse,lves, at a loss, for what to do. 

>,t.: Seen from our present perspective', the most striking feature 
.. 	 of the civil-rights arguments'of40 years', ago was ,the reason most 
prominently advanced ,for the unconstitutionality of segregation .:.
tlle forCeful contention that laws making a racial classification 

'" ,',were' constitutionally impermissible . In short, that the, ' 

,,:;, .... ' const~~~t£~~" :a~O~~;~rd~~!~db~fef on'the re-a'rgutrie~t of the 
school-segregation· cases, submitted in ,late ·1953, annouriced as its 
first contention that "distinctions drawn by 'state authorities on 
the, basis, of color, or race violate the, Fourteenth Amendment'. ", The' 
argument was pursued:' The; Fourteenth Amendment "prohibits a state ' 
from making' racial distinctions in the exercise of governmental ' 

, power,'" reflecting "abhorrence of race asa, premise for,' , " ' " 
: :,: . , ,governmental action." Thurgood Marshall, Jack 'Greenberg:, and ,their 
" "colleagues urged the court' to decide 'the school cases on the basis 

':,::.' ".of "this .court's basic premise ,'that, as' a' matter law, race is' not 
,',' " "an'allowable basis of ,differentiation'in governmental act~on. ' . 

",' l'hat theConstitutibn is color-blind is our dedicated' belief. II 
,Quotations in.this vein, might easily be multiplied.' Jesse 
'". Jackson's version of the continuing struggle suffers by comparison 

-, '''with Martin Luther, King ,Jr.,'s. The beauty of civil rights as a 
-"pqlitical program ,was',th~t' ,it asked for nothing,::that it'::did not 
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cl,aim for everyone. In reorienting its political objectives from· 
nondiscrimination to entitlements, the liberal position in racial 
politics surrendered the universality that was an attractive part
of its moral claim. . '. 

Jack Greenberg remained the director of the Legal Defense Fund 
long enough to find himself picketed by the "Third World Coalition" 
at Harvard Law School in 1982, when he taught a course on "Racial 
Discrimin.ai:.'ion and Civil- Rights." The objection was that he was not 
"a Third World professor. II' (The Harvard Black Law Students 
association found him "especially inappropriate" as an instructor 
because.. of "his adamant refusal to relinquish directorship of the 
NAACP Legai Defense· Fund to a·black attorney.".) . 

Mr. Greenberg writes .in his new book, "Crusad,ers in the 
Courts," that he' "scorned" the boycott leaders for their IIracist 
enterprise. 1t He bristles when he recounts that the New York Times, 
reporting his appointment as LDF director in 1961, headlined the 
fact of his race, "the ,least relevant aspect of my persona." 

The phrase is an uncanny echo of the way we used to talk. And 
yet ," 'when Mr. Greenberg resigned in 1Q84, it was surely 
inconceivable that a white lawyer would succeed him as director of 
the LDF.Courses in race-relations law are regularly offered at 
Harvard Law School, but no:white professor has taught them since 
Mr. Greenberg. Either the ~hird World coalition was slightly ahead 
of its time in 1982,or Harvard was slightly behind. 

Something was gained, then, and something lost, in the change 
of attitude. The political and intellectual transformation 
reflected nothing less than a redefinition of the baseline of 
racial justice. Present-day demands for proportional entitlements 
are offered as merely the new phase of a continuing'struggle fo~ 
civil rights. But to equate the two causes is to ignore everything 
that has been gained, and..everything that has been given up. 

Andrew·Kull is the author of "The Color-Blind Constitution:" 
This. article first appeared', .in longer form,. in The New Republic. 
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The Gharlottesville tity Council voted unanimously last night. to 
change the city code to prohibit discrimination against homosexuals. 

The change makes the city· one o.f a few in the state that 
legally. ban such bias . . ... . .' 

At·its July 5 meeting, the majority of the council members 
strongly. endorsed the change to the. code. ' . 

The ordinance.will prohibit discrimination based. on "sexual 
orientation" in employment and in awarding contracts. 

The council made its decision despite a protest last night by 
the Rutherford Institute, a religious civil-liberty organization 
based in Charlottesville. T~e Rutherford Institute argued that the 
city·shouldvote against the change or at least provide an exemption 
in the public, procurement section·of the code for those people who 
hold a sincere religious belief·tha,t homosexuality·is a sin . 

..' 
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···~GISSUE 
'" , " BY STUART TAYLOR JR;T

Blazing aTrail Out efthe Voting-Rights Brawl 

On June 28, 1993. in Shaw v. Rello, the 

Supreme Court held that it is presumptively 
unconstitutional (and too much like "political 

apartheid") for states to manipulate voting-district 

lines for the purpose of moving black or Hispanic 

voters toward proportional representation-at least if 

the resulting shapes are "bizarre." 


On June 30. 1994. in Johnson v. De Grandy, the 

Court suggested that the Voting Rights Act may 

often require states to manipulate voting-district lines 

for the purpose of moving black or Hispanic voters 

toward proportional representation. 


What's a state supposed to do? Comply with the 

Voting Rights Act by violating the Constitution? 

Comply with the Constitution by violating the 

Voting Rights Act? 


Or try to thread the needle. by somehow divining 
what the Court will deem too "bizarre" a shape, and 
then designing districts to pass that test (barely), 
while coming as close as possible to creating 
majority-minority enclaves in numbers proportionate 
to the racial makeup of the relevant population? 

As the law now stands. many states (and courts) 

are likely to choose the latter course. They will 

extract from the voting-rights jurisprudence of 

the Rehnquisl Court a peculiar touchstone: Go 

for proportionality. but don't be too bizarre 

about it 


This sorry (not to say bizarre) state of 

affairs is what happens when a badly 

splintered Court-with warring camps that 


"';seem,tMalk past'one another rather than to seek 
common ground-eonfronts an issue that calls 
for statesmanlike accommodation of two 
conflicting'imperatives, 

The first impemtive is that Congress has 

voting predominates, 

majority-black and 

majority-Hispanic districts 

must sometimes be created to protect these 

traditionally underrepresented groups from having 

their voting power negated or diluted by 

submergence.in ,a sea of whites. 


The second imperative is that if we are ever to 
, get away from racial politics and bloc voting, we 
must resist efforts to makerace the main criterion 
in districting, That's because even remedial race
based districting carries the heavy costs of 
encouraging politicians to appeal only to members 
of their own mce and of putting the law's 
imprimatur on the notion that people are expected 
to vote along racial lines. , 

The Court's liber~ls=JustiCes Harry Blackmun. 
now departed;, and Johii Paul Steve~sometimes' 
seem to see tlieNoting Rights Act as ~. mandate for 
wholesale prolifemtion,of race'based'electora[' 
districts, despite the danger of thereby entrenching 
the very racial bloc voting that the libemls deplore. 
and despite the act's explicit disdaimerofany "right 
to have members of a protected class elected in 
numbers equal to their proportion in the population.:' 

The Court's two most ardent conservatives

Justices Clarence Thomas and Antonin Scalia

understandably abhor the racial spoils system that 

they see being ushered in by liberals, but have 

reacted in a lawless and dishoneSt way: 


In Holder v, Hall, handed down the same day as 
the De Grandy ruling, Thomas (joined by Scalia) 
argued with passion and cogency that by 
"segregating the races into political homelands," the 
courts are moving toward the functional equivalent 
of "a scheme under whiCh members of different 
racial groups are dividect,into separate electoral 
registers and allocated a proportion of political power 
on the basis ofra~,~:" But rather than seeking a 
stopping point consistent with the Voting RiglitsAc!. 
Thomas' 59-page concurrence f10utsihe ullerlyclear, 
intent ofCorigress (not to mention 25 years'of .' 
Supreme Court precedent) by disingenuously , 
claiming that the act provides no remedy for dilution 
of minority voting power in racially polarized, 
majority-white districts. 

The swing justices on this issue-Sandra Day 

O'Connor, Anthony Kennedy, David Souter (and, 
perhaps. Ruth Bader Ginsburg)-seem to be groping 
for a moderate middle course. But so far they have 
not been able to agree on much. Ginsburg has not yet 
spelled out her views. And O'Connor and Kennedy 
have lurched back and forth without signaling a clear 
sense of where they want to go. 

If lustke-nominee Stephen Breyer can import 
some coherence and common sense into this 
confusion-by steering a principled path between the 

Scalia-Thomas colorblind absolutism and the 
libemllust for racial enclaves-he will 
deserve the praise his admirers have 
heaped upon him as a moderate-
spirited consensus builder. 

Breyer may have a chance of 
doing just that. While 
voting-rights 
law is in a 

mess, symbolized by 

O'Connor's atrociously muddled 

opinion for the 5-4 majority in Shaw, both 

that decision and Souter's opinion for a 

unanimous Court in De GraM), represent a 

fundamentally healthy,.rejection of the extreme 


, liberal view. ' 
,Meanwhile. the extreme conservative view of 

Thomas and Scalia has rio chance of prevailing,Whey 
could not even win over ehief Justice,William ' 
Rehnquist. their usual allfWhilehe has never seen a 
race,consciousrem~pe:d\~ii'ihate. Rehnquist ' 
apparently could, not swaltowThomas' transparent 
~ffort to !l~t.the Voting~~g~tS''Act in the guise of 
hterahst InterpretallOn;," .. 7" ':": ..;.c: 

,The challerige,for;BreY~rwiU De to help shape the 
Court's muddled.mi(jdle into a solid center, and to 
help Souter complere',aproject on which he made a 
decent start in Diprdndy: guiding lower courts to 
use the strong mediCine of race-hased districting as a 
remedy when absolutely necessary, while taking 
great care to avoid an overdose. 

De Grandy is remarkable (although so far largely 
unremarked upon) for the rare unanimity with which 
the Court rejected the position of the Justice 

Here's hoping Breyer 
will team up with 
Souter to devise a 

coherent blueptint. 

Department. Solicitor General Drew Days III had 
argued that Florida must seek proportionate 
representation of all the Hispanic people scattered 
across Ihe enlire Slale by drawing as many Hispanic
majority districts as possible in the Dade County 
area (where the largest concentrations of Hispanic 
voters live). 

The Justice Department would. remarkably, have 
required the state to give Hispanic and black voters in 
the Dade area mere than proportional representation. 
while fragmenting white neighborhoods so as 10 
submerge all non-Hispanic whites in the Dade area 
into black-majority and Hispanic,majority state 
senate districts. 

The De Grandy Court was also unanimous in 
rejecting the holding of the special three-judge 
lower court that. wherever racial bloc voting exists. 
the Voting Rights Act mandates creation of 3.' many 
majority-minority districts as possible. This 

noxious doctrine of "maximization" of black 
and Hispanic voting power at all costs had 
often been invoked not only by liberal civil
rights lawyers and minority:politicians 
seeking safe seats, but also by 
opportunistic Republicans seeking to 

concentrate black voters (who tend to vote 
Democratic) into a relatively small number of 

black-majority districts. 
Souter was able to get justices ranging from 

Rehnquist to Blackmun (as well as Stevens. 
O'Connor, and Ginsburg) to sign his opinion 

because all agreed that minority voters 
,cannot claim vote dilution 

mmority voters' 
, ", ", respec\ivt;:~hares in the voting
.age,p'opulal~o.n"'L ", ','L,,, 

Souter cautioned that in some 
circumstances such,proportionality, by itself. 

would be neither,necessary norsufficient to 
satisfy the Voting Rig~ts Aci.BuI hisopinion is 
so laden with approving refei'!!nces to 

proportionality that states'andllower courts' may. be 
tempted to infer that relentlessly mce-based 
districting up to the point of proportionality is the ' 
safest course. 

This would be a mistake, As Souter's opinion also 
warns, a "race-conscious calculus" tends to "promote 
and perpetuate efforts to devise majority-minority 
districts even in circumstances where they might not 
be necessary to achieve political and electoral 
opportunity," Souter also stresses. rightly, that 
"minority voters are not immune from the obligation 
to pull, haul, and trade to find a common political 
ground [with members of other groups], the virtue of 
which is not to be slighted in applying a statute meant 

,to hasten the waning of racism in American politics." 
, And Shaw (in which Souter dissented) stands for 
the salutary principle thai excessive use of race-
based districting raises concerns of constitutional 
dimension, O'Connor's seeming fixation in Shaw on 
the snake-like shape of one North Carolina 
congressional district is best seen as reflecting a 
more general constitutional presumption that states 
cannot make race the overridillg criterion in 
redistricting. to the point of ignoring traditional 
standards like compactness. contiguity. and respect 
for political subdivisions. 

Here's hoping that in the next big voting-rights 
case. Breyer will team up with Souter and perhaps 
others to reconcile the constitutional holding of Shaw 
with the Court's seemingly disconnected 
interpretations of the Voting Rights Act, and to 
devise a coherent blueprint for creating majority
minority districts when-and only when-they are 
clearly necessary to remedy very substantial vote 
dilution. 

Sluarl Taylor Jr. is a senior wri/er wilh American 
Lawyer Media, L.P., and The American Lawyer 
magazine. "Taking Issue n appears every other week 
in Legal Times. 
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',1 ''-S'·o"God ':wahts th~ c~ebill~~sed,'.doos' He?' ,section," incluciin~ the' title. ;':Hopidh'Left:wi~g
.', 'President Cliritondidn't sa:}' where'he hadg9t- :Activists"':is more accurate,since it ;woUld fund 
, ' te'n ,the Word;·but in anappearan,ce at the FUn "adviSory organizations" to provide'.~'ong other 
Gospe~ A.M:E. Z).onCh~h in Terllple Hills Sunday': things, a "multi-issue forum for p,ublic policy dis{, 

, he 'demanded that,Con~ss "dothe will ofGod" and" cusSion.'~:Thisis walking~around money for, liberal ' 
Pass the crime bill: Nota versionstripped o~the m'Ore 'activists to.lobby, for still more money.: ,", > ." 
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'.cOptroversiaIand\vasteful provisions that k;d~o its, And what abOut, the $125 million for ~!iVenile 

'defeat last week, mindyoti. No;{kid, ilike Mr, Clin:;: Drug 'frafficking and Gang Prevention Grants? The 


. ,", ::. ' ,: tori, apparently 'wants the whole,thirig;, ',.. ' , 'grants are supPosed to "reduce juvenile inyolve":lent 

, ;rOne' eanjust imagine the outrage thatwould have inorgapized crime." But aside from a feW references' " 

, ,.' " . rJsulted if, 'say, Ralph Reed of the Christian Coali- to sPOl1:$ activities and"arti,stic enric:hment:' it's not, 
tion had headed :for the pulpit to announce that his . , clear,how the $125 million is supposed to do that., ' 

,'. ',' ,le~J.8tive agimda h~d ,the. AlnUghty's imprin1a~,~' • "Th'~ashington Post reporter" K~nn~th '(:oo~,r; : 
\ ' O~vlOusly, there's ,a certaIn amount, of,hypocnsy' complam~ about JXlrk-b~1 spending m ~e crone 

•inVolved here. But this holier"than-thou approach to',' 'bill are just cover' for, the, real objections of the 
, politics; So typical ofthe FlrStFamily, is also arioth~ Republicans apd 58. Democrats who Voted against the .:'" 

, er\unpl~t reniinder that the Clintons siniply do c~e bill last week. Their real problem is th~ crime 
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I know, is" all thepolice'officers in this country',kn6w' , :' defect is the $8 billion going tp' social~welfare' pro


"werie,ed'to give kid$ somet:hi1;lg t~ saY),es'to,": . ,',: grairip ..".. I say they area waste ofmgney:' Appar
. ," 	 ~ '. Well, what db God\and the,police thfuk of-the \bil.. _: en~ya lot ofR~publicans a~ed because more ~, 

l's'$i@ million handout for anew Nationai'Crimitial, 100 voted' against the,bill,that 'month even though it 
JUStice Center in the district of Democrat Jack. inch,lded noassault-weappIl$ ban, , ' .,"" 
Brooks? It's an important question because the hand- The respective Senate and House crime bills, 

'out won't end there. AS a press release from Lamar, -cost $22 billion and $28 billi:0p: Confe'i"ees "com
. University, recipient of'the $10.milliori,:put it/uln ipromised",and settled on a.t.otal of $33.2 ,billion. 

t "' 
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, "H" enty Cisneros andRoberta Achtenberg think, : , , tiorhoods overrun by drunkS and junkies, HUD has
i, 
" 	 ,.they have the fightto put a homele~sshelier simply decided.to declarettmt speaking 'freely of, ' 

" 'ora,home for addicted AIDS.suffereciOr for ,those objections is a crirrie as well. 'In addition to 
,alCoQolic ex-convicts,iIi the'house next dpor to ygu:, ~nduringi:hfeatsaboutfihesandmcarcer.ation, thqs, 

, -whetheryou like it ornot. In fact, the Housing sec- Ms. White and MessrS.'Deringer and Gtaham have 
, retary and his assistant ?e'cretary for Fair Housing, ,been .ordered to turD. over everYthing th~y:ve 'ever' 

and Equal'Oppbrtunity' really don't think .you have. Written on the subject ofthe proposed shelter, their 


..' the right not to lik~ ~t,Or, if'You perhaps may be per- ' 'fil~s, mmutes,of an meetings of their p.eighbornood' : 

,mirt~d to disapprove the:plari in tllepriv~cy Qf your coalition and the ,coalition's mem~rship,list"-toth~", 

" " ,qwn q~art, you. surely, by their lights, have absolute- ' ' Department of,.Ho'using and ,Urb,an' Development.,· : 
lyno right at all to say sopub~cly.' .'" ,,; "" Nor are the Berkeley~. as they have cOme to' 
,.Tc:tk~41exandra White, Joseph De~inger;,and ':, beknowp.,aloneinsuffe~gstichabUsesatthe}l.ands, 

/Richard Graha:rri; of Betkeley, Calif: Fbr,a year and \ ' of Hup. From ManhanantoNew Haven, Conn., to 
, a half now, 'the t:hree bave been Under investigation" KanSas;,the long arm of HUD has reached,out,to'

by Mr; Cisriero~i~partinentofHouSing and Urban: threaten and even·tojmpose '~es on :citiz~I1l? }Vho , " 
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';; of aBerkeley neighbOrhood, already suffering to'a 'asked a New York Times reporter; "What's ,the dil-
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'N'. , f'" ".... .,' .' Mor~over.th'e. promised '100.000 .de8.IerS,not u$eI1",.and'" . e.'· a"no'u'·s·· .additional poli~eoffi'cers·are. that the .picture.
'): '," :' .' ,urifunded .. and·constitute just . critics have" 


. . , another Clinton lie. \ '. . • I, ..'. drawn, of: users 

.~, .'.,.... h' . PullingDEi\agentsoffthejob,of . drawin'g stiff" ,·lanS:ln,·t . e _~'. :iliu,~~~fi~~~~~rt~:Tt~~! ,r{}rif~.te~~s:. 

· f' .' " bill's'repe'ai of the only tool that law : Beca'use '· ,},., ", h' '. , . ".' enforcement officials have for get- . Co,ng'rl?ss'was " C', ers:..... tinghigh.:leveldfuglordsconvided· . rushed to vote 
, , .' ,-'- the. mandatory minimum seri- . 'on a bill before b ea 

J tenee,I.,. .' ',' ,th~ member~ ... :1", :, ., . ,BeforemandatoryminimumsenJ kne:w: what· It, " . \ 

T
'.' I. , . , .. ,'. ; tencing was put irlto the law, clTug. contained, .our . 

he De~ocrats ,who are try- ~ pushers. served short· sentences. legisla:tors ~ost .• 
. ,.. ing' to revive the defeated This, enabled tlle higher-ups who passed a bill whose ' 

, .'. ,. .cdme bill should' stop and control the' traffic to shield them- main beneficiaries' - . 
'.\ · consider that its greatest ; seiyes 'behind the', small fry who were drug IQrds.- It .. ' .. 

: benefidaries are drug dealers. This . :Would .'continue·to be paid while . 'was a near iniss. If .', ' 

, is a very Curious resUlt for a.jJill that.· serving their time:: Mr..Clinton and! the 
" is supposed to be anti-crime.. ~. :. The mandatory mInImum. Democratic leader~. . 
!" ltisextr~ordinarythat 2JOmem-' chru:ged all of this. No.....the small· ship continue to 'push ' • 

bers of the U.S, House of Repr~sen-' 'try can face I,lP to 10 years unless . ,this defeated crime bill, 
tatives voted for'a "crime'bill~~ that., ,they cooperate with authorities and, it could raise questions" .I 

. , veteran front·~ine feder:al prosecu-' 'finger-the bosse~ who organize the whether drug .money is 
· tor Jay Apperson calls "the drug busmes~. Jay A:pp'erson: says the . finding it~ way,inio the .. 
~ de<iler's best friend" and that Clin- .' 'mandatory minimum' is the "most political process. Consider
· . ton-appointed FBI Director: LoUis . effective law enforcement tool in ing: the way special interests. ' .. 
: Freeh criticized for its cutbacks of' , . h-Ievel drugsuppliers ; ¢on~rollegislation, many in the 
· FBI and prug EnforcementAdmin~ '. and.. .;' It is very curious public will not believe that legis
· istra,tion personnel.. . that thecrime>bill does not target,. la!ion'whose greatest benefi~ia '\ 

Mr. Freeh told the Buffalo News drug lords but, inStead, targets'the .des are drug, dealers is .an accb 
Aug, 10 tliatone of the ways i'n only~toolthatq.asmadeitp()ssibleto dent. .' . . 

,.,. which the cr:imebill pays for: itself 'convict them .. I. .' . , , . 
; .., is qy cutting· Qack .on the FBI and . " Mr: AppersclO says the crime. bill "-------'--'--~-----''--'-:--:--

DEA in order to fund libera,i lipend- .'. ~rewards the, qrug dealers by' . 'i FauZ Craig Roberts;: adis'tin: 
ing programs that are supposed to retroactively,freeing .thosealreadY .guished fellow. of the Cato Insti- " 

. "~'. lead young people away fi1>m crime. Convicted and' sentenced Ulider the. .' tute, .is. a· c~luri1nist fof The Wa,sh-,.~r 

Thus,liberal {lopes are substitUted ')nandatory rirlri.imum~ H~ says the ,ingtan Times and .is .nationally 
, forreallawenf()rcem~nt capability. . mandatory ,mitiimu~ applies t<;i sy.~icated.' ". . 
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'f.lughJTice,at the',Ur~ah L'eague:: 
\ , '.. . '. ' .~ ',' . ~ .. (. . '.;. " . 

. 'T',heNatio~ U~ariLeague has it ilew president'iTIg,'leoWng and othe'raspects oflll'e.But thenh~ ~ut
'. ,and ,chief ~xecutive' offieerin the pe~on:of .. arefreshing path.' .~!. ... ' '. '.", . , 

. Hugh B. Price, who succeeded John E.·Jacob. Mr; Pricecatitioned, '~We must not let Qurselves, . 
Rn::much of itS 84 years; the.Dfban·League has been espec;ially.our children, fall into the pcu:anoid trap of ' 
an. organization whose absence C!fI;)Qmq~ gave it a' thinking that racism acCounts 'for all that plagues uS." 
sOmewhat lower profile than most civil rights groups; .:, ~tis a courageOus message, one attuIied to reality at 

J But Mr: Price's tenure' seems to ~p~mising to tUrn· .a time when race-baiting is"a populf¢ sport. "ThiS 
up th~·organization's volume. But precisely no in a .. ruthlessly competiti~e world' waitsfof~o nation, no·..: 
bombasticfashion. The new tone arid message could . ethnic group 'and no individual:' he .says .. And , , 
prov~ eventful aild-iTIspiratiop:al, not: only for the' 'although Mr;Price isno proponent offree-market . 
League, but for-others who ~ struggling sincerely 7. ecOQOIniCS,: he understands that people mUst also 

'... \ . to repair the stubborn problems plagUing\the poor' take !1'isporisibility rorthemselves, .'.... . .. ", ,.'-:' 
and mner cities., " . : . . .\' > ' . Of<;X)UrSe, there are those Who will m.iSlll1de.rstand , 

" " ,Mr..Price's leadership already has ,rekindled a ' . that,.I':p.essage;;md conSequenuyshout it doW!!. It 
debattramon{(many,civil ;rigpts ,Voices· over· the. would be tragktolose thepoint.ltiS 'always easier 

. ,extent to.which raciSm is the ~.al crippler of mCU1y't~ repeatedly ,articulate the problems aridpOint,the 
"bl~ck coinrimnities; He set the stag'e for that discus- .' finger ofblame. than to do .the hard work of fashion-. 

"/ ' 
,sio.n last month,in Indianapol~s;'~ his firstappear" .jng astrategy to fix wha(iS WroDg. " ., .. ~" :' 
·a,nce before the League as Its preeldent He assured / " .. The League long has had a strategy for fix::i.rig what 

" paqups that the focus.9fthe League's attention'will' is'wrong. It regardsstrengiliening individual eCD- . 
remain as always on the "millions of our people who . nomies as the fi.rSt: line of defense in ~ increasing~ ':' 

.. : 

.' ~, .. : remain stuck on the esCalator, . headed no\\,here, or ' ly CQmpe~tive worl~. The orgariization's emphasis on. ' 
worse:' He noted that racism stubboI'nly·.remains a selfreliarice is the halhnark of any greatnation. Sure-
reality(or too many people -:- in emplO}ment, hous- . Iy, itcan work fo1- individuals:: , . 

• 1. , , ,. ",. : 1 • " ~: .'. ., , '. .: .' 
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Cuomo 

throws 

a curve 

~AL1HoMAS 


NEW YORK 


Gov. Mario Cuomo has 
thrown a curve ball at 
Republicans in ·the State 
Assembly, trying to strike 

them out over the death penalty. 
Gov. Cuomo, who has vetoed 

death-penalty legislation for 12 
years and is now seeking re-clection 
to a fourth term, has proposed that 
the Assembly let voters decide the 
issue by referendum. He wants the 
ballot to offer three choices. 

In addition to the death-penalty 
option, voters could choose to 
impose life in prison without the 
possibility of parole. If they 
approved the third option, the state 
would retain its current "life" in 
prison Jaw, which allows for parole 
after some time has been served. 

A recent New York Daily News 
poll found that 74 percent of voters 
favor capital punishment and only 
23 percent oppose' it. But a Quin
nipiac College poll found that when 

New Yorkers were asked to choose 
a maximum penalty for first-degree 
murder and were given three 
options, 44 percent chose life with
out parole, 40 percent chose the 
death penalty and 11 percent chose 
life with parole. The rest bad no 
opinion. . 

Mr. Cuomo likes the odds that 
this poll suggests. He charges that 
Republicans don't like his sugges
tion of life without parole because 
they only want a yes-or-no vote on 
the death penalty so that they can 

Mario Cuomo 

&ntee fewer killers. But killers are 
bred, not born. Removing some of 

the current 
bunch does 
nothing to 
curtail the 
making of 
new ones. 

The death 
penalty does 
not brutalize 
society. Mur
derers bru
talize soci
ety. The 
death penal
ty is society's 
response to 
this brutal
ization. It is 
a matter of 

justice. It is the way society main
tains a high view of human life. 
There are other crimes. or series of 
crimes. that can land one in prison 
for life. Capital punisblnent is.~ '!I.ay 

to set the crime ofmurder above all 
(Jtber categories and to say that this 
act is one for which only one penal
.ty is sufficient. 

Is life in prison without parole 
better than the current system 
under which some killers are 
paroled only to kill again? It is, and 
if that is all Republicans can get 
fi'om this Democratic~. they 
should settle for what he proposes. 

Ofcourse. there is always the fall 
election, and a Republican could 
unseat Gov. Cuomo. But Republi
cans in the Assembly should not' 
wait for the uncertain results of~t 
balloting in hopes of passin8 a 
straightforward yes-orono death 
penalty law. That would mean set
tling for the unacceptable status quo 
just so they can keep ~political issue 
alive for their own benefit. 

Cal Thomas is a nationally syn
dicated columnist. ; , 
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Death penalty politics 

, A clever-c6p-out for pOliticiaps 

who don't have a handle on crime 

COUll IERPOINTS 
., sus.. EaIrtcII 

LOS ANGELES - The death penalty Is 
ab!Iurdly dominating the debate about 
crime in this political season. 

Candidates wbo oppose the death penal
ty are running for cover, promising to en
force It even if they oppose It (ICatb1een 
Brown in Qilifomia), even olering to give 
up authority over the issue to voters 
(Mario OIomo's propaied constitutional 
referendum in New York). 

candidates who support the death pen
alty are sure to pounce. You can just see 
tile ads. Clild killers. Kidnappers. "SIle's 
~ Be's sott. VeN! for me. I'm tough." 

Not so fast. 
Last year, 

more tban 
24,000 people 
were mur
dered In tbe 
USA. Thirty
eight murder
ers were exe
cuted - tbe 
bigbest num
.ber In 30 years. 
Most people 
know tbat exe
cutions In 
America are 
rare events, 
and tbat's un
likely to 
change regard

le9s of wbo Is elected. So wily Bive so much 
wei8bt to the death penalty? 

People In politics belieYe tbal the death 
pena1ty is a powerful isuebec::ause It Is 
also a measure of values. The death penal
ty Is the symbol of tougI:me!ls in apting 
crime at a time wben tougbness Is wbat 
frlPtened and angry Americans rigbtly 
want Wbose side are you on? Are you as 
angry as we are? 

I can't think of a, 9I!rious or successtul 
poUtician today from either side of the 
aisle wbo would have a momenfs pause 
8IIIWering those questions. Certainly DOt 
Mario OIomo or ~een Brown. They're 
DOt OIl the a1minaIs' side. They're just 
apinst the death penalty. 

rm for it Maybe Irs motberbood tbat 
did it If It saves ODe cblld, Irs enough for 
me. Even If it doesn't, people wbo do truly 
terrible tb.J.n&s, people wIlD are evU. de
B'ft to be punished. 

I used to worry that the system couldn't 
administer death fairly. Now I worry more 
about bow many people it leis get away 
With murder. 

But the death penalty Is only one ques-

FaCts about 
, 

the 
' 

death penalty 
Since the death =was ralnstated in 1976, states have carried out 
245 executions. '.the trend Since 1985: . 

Number of executions 
~------------------

30-----------
20 

10 

o 
'85 

don. BeIng ap1Dst It doesD't mean you're 
weak, and bein8 for It doesn't mean you're 
tough. 

The death peaaJty 1sD't really a measure 
of tougbDess; It's an aYeDue for c:oppIn& 
out. a way to avoid die really bard ques-
Uous rather than an answer to tbem. 

1be tnith Is tbat most crimes Dever _ 
.,Ived In the Irst place. Most people _ 
away with It. most of the time. ADd most of 
the rest, who are caugbt and Proaecuted. 
eod up pleading guilty to offenses much 
less serious thaD the ooes they committed.. 
Tbafs bow the system Slays aIoat, barely. 
Bow do you catch more crimlnals, and 
make It sUck? 

We doo't trust judges, 10 we take tbeIr 
dlscretioo away. When a really terrible 
guy comes alODg - a guy like tile ODe who 
Is charged with k1dDappiDg and killing Pol· 
ly Klaas - they have DO power to throw 
the book at bUn, at least unW the third 
satke. ADd tIleD we blame them for bIs reo 
lease. 

Around 3% of all murderers are seD
teDced to death. Mast killers aet eeven 
years or less. Seven yean. ADd It's DOt just 
men wbo kill their wives. 

Nearly balf of our prison beds are occ:u
pied by DOD-VIoient druI oIeoders. Sbould 
we be JettiD& out killers to make room for 
clrug offeaders? Isn't tbat wbat we're cloID8 
rigbtnow? 

Sentences are often meanin&less. 1be 
victim's family bears 15 years to Ole and 

ExecutIons by raglon 
. The Northeast remains the

South only region In the United 
212 SIIltes that has not executed 

Inmates: 

west Midwest 
18 1 S Northeast ___0_ 

av 81m WMI, USA TODAY 

doesD't realize tbat It means parole In sev
eo to 10. 1bey feel betrayed. 

We've all been betrayed. All the tDugb 
. talk In politics, and all the mandatory mini

mums and euhanced sentences, belped 
create the system we bate. Nobodys seD
teDce _ cut You can only build so many 
prisons so fast. so the prisons Bet over
crowded. In the middle of the Di8bt. In a 
techDical bill, everyone's sentence _ cut 
ID ball. The parole board keeps the prlsoo 
system aloat by letting people out. 

ADd despite all tbis, poUtidans wtll 
spend tbIs seasoD. debating tbe death pen
aIty,

FOrmer deputy domey genera) PbWlp 
Beymannbas been arguin& since his res
Ipl1on. tbat spenc:IIn& bllUODS to build 
aew prisons, as Ccqp'ess and the admJnis. 
traUoo appear Intent on doing, just woo't 
cut crime. Ifs an argument worth bav1D& 
It's also a point be apparently muld DOt 
mate pubUcIy unW be resiped. Not tDugb 
eDCJIIIIh, presumably. for today's political 

. dimate. Tbat's tile problem with todays 
climate. 

Tau&b talk Is cheap. The deatb penalty 
II an easy answer. We sbouldn't let politi
dans 01 tile hook 10 easily. TbJs Is the sea
lOll to ask the barder questioas. 

COUNTERPOINTS' four columnists f)I'O¥Ide 
vtIws from cMrae perspec:lMlson tiOday's Is
.... lIandlp: Tony Snow. T~ MIc::NIeI 
GInner. W~ Li'Ida ChaYez.lhnIcIIyt:
Susan Ea1rIch. . 
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"NAACP's Chavis feeling 

the heat ;inside and out 

By Desda Moss 
USA TODAY 

The NAACP was .lnundated 
with calls from would-tle memo 
bers last month after Execu
tive Dlrector Benjamin Chavts 
convened a black leadership 
summlt. 

For Cbavts. the calls were 
vindication - proof that his et
forts to reinVigorate the na
tion's oldest and 1argest civil 
rlgbts group are on track. Even 
the censure Olavts received 
for Including Nation of Islam 
leader Louls Farrak.b.a.n In the 
summlt couldn't offset it. 

"There's no question the 
summlt created momentum," 
he says. "We have repositioned 
.ourselves to the front lines of 
the civil rights movement" 

But his critics, inside and 
outside the NAACP, aren't con
vinced. 

Insiders see him as an emt
Ic maverick and worry that 
Cbavts is leading the organiza
tion down a blind alley of 
mounting debt, strained re
sources and loss of support 
from Its middle-cu core. 

Outsiders, including numer
ous Jewish groups, are unset
tled by his overtures to Farra
khan and lett-Wing radicals, 
fretting they can't see where 
Olavts Intends to lead the orga
niZation whose name is synony
mous with civil rights. 

"The lssues confronting the 
black community today don't 

. compel embracing someone 
who espouses racial hatred," 

says activist Julian Bond, a tor
mer national board member. 
"Inviting Farrakhan sent a ter
rible message." 

And, as the group prepares 
to open Its annual convention 
on Saturday, some old1JU8td 
members are so Incensed that 
they're promoting a move to 
oust Cbavis and board cbalr
man WlWam Gibson, a Green
ville. S.c., dentist, and Cbavts' 
closest ally on the board. 

"I see growing clissatisfac
tlon over the ftnanclal manage. . 
ment of the association and the 
perceived re-d.irect1on of the 
NAACP away from being an in
tegrationist organization," ac
knowledges board member 
Joe Madison, a Washington, 
D.C., radio talk show host. 

Even detractors agree that 
Chavis' problems are com
pounded by IIssures within the 
black community over priori- . 
ties and strategy. 

"In the '60s, there was a c0
herent plan, although not as c0
herent as people remember In 
retrospect," says David B<l;ItIs, 
a senior poUtical analyst with 
the Joint Center for PoUtical 
and EconomiC Studies, a think 
tank. "Today, there's disagree
ment not only abOut the means. 
but about the ends." 

The divtstons came Into view 
when 100 business, community 
and relJglous leaders Invited to 
the black leadership swnmit . 
June 12·14 In Baltimore, failed 
to agree on an action plan. 

Standard-bearers such as 
Coretta Scott King and JOseph

'. . 

Lowery, president of the South· 
ern Christian Leadership Con· 
terence. were no-shows. 

The summlt will reconvene 
. In August. 

But, underscoring Chavis' 
problems within his own orga· 
Dimtlon, the NAACP'S national 
board bas yet to approve the 
meeting. 

Even If the ouster move az· 
zles, Cbavts is tixpected to face 
a grIJ.lIng from the board when 
it meets during the convention 
In ChicagO. The lssues: 

... His controversial alliances 
and Independent streak. 

BesIdes his connectton with 
Farrakhan, Cbavts was Chas-
Used In AprI1 for holding an un· 
authorized meeting with more 
than 40 pan-African and black 
nationalist leaders In Detrolt 
And earlier this year, the 
board passed a resolution con
demnlng "pngsta rap" only 
days after Cbavts held a forum 
to defend It against censorship. 

"Part of Cbavis' problem is 

Ing Increase In dues revenue. 
Cbavts dismisses threats of 

his removal as "loose talk" and 
says he bas the overwhelming 
support of the 64·member 
board: "There are always nay
sayers.... We've Uved through 
periods of neptive pubUclty." 

Some NAACP members say 
the ftnanclal problems can be 
accounted for by Cbavts' ambi
tlous agenda, wbIch Includes 
envirOnmental lssues. 

"It's a dilerent approach to 
dvil rlgbts and It takes time," 
for says board vice cbal.rman 
Ben Andrews. 

Meanwhile, Cbavts wants to 
Increase the presence of black 
elected omdals at the next 
swnmit, noting. "That's cerA 
talnly one category of leader· 
sblp we're concentrating on." 

Asked whether efforts would 
be made to draw In black con· 
servatlves, he was less enthusl· 
ast1c: "I don't foresee that" 

Old-line NAACP members 
see Cbavts' lllitations wI~.~e 

that he doesn't consult the . radical lett and separatblts of 
board enough on d1rectIons any stripe as disturbing. 
that he takes prior to taking "The NAACP should be lead· 
them," says Madison. Ing the tgbt for Integration; In

... The association's ftnances. stead Irs court:in8 sang memo 
The NAACP is about $3 million bers and supporting Afro· 
In debt, a shortfall that lias.· centric. sdl9Qis and defending 
prompted layoffs of at least 10 'radalJy .Identllable coUeges," 
employees with more to come. 

... Membership. Cbavis says 
he's increased dues payers by 
25% since last April - from 
490,000 to 652,000. But others 
question his clalms and say the 
so-called membership boom 
hasn't produced a correspond

sayS. Mlcbael Meyers, spear
heading the ouster effort 

What's at stake, he says, "is 
no less than the future of the 
NAACP as a moderate. Integra· 
tlonlst civil rights beacon." 
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Civil Rights

the Graying of 

a '60s Dream 


By JOMTII A!'I FREEDMAN 

·~:!e.~r.i:;~L.t~:o.::passage..QU~eT CI~g151~;\:,,:Act l!).6~._~ 
(young-black-man-I _hk~~ 

I;to-:be-arresteinhan-hired,....The thrust 
oTa-fiirr;';ative 'aCtlOn;tOne'ip minori
ties get jobs. ~as given way to repres
sive measures to put them in prIson. 
And racism and tribalism. rising 
among mmorities as well as whites. 
have supplanted the ideal of a color
blmd societ v. 

Somewhere along the. road to 
equality. the underlymg faith In law 
to liberate people from oppression was 
lost in the rancorous conflict over 
racial quotas. Kow America has em - . 
braced a new-found faith in pumtive 
laws. like California's "three strikes," 
that make it easier for young minori.
lies to spend hfe m prison rather than 
in the workplace. . 

Affirmative action did not cause 
this backlash. but the hopes' it 
raised-and dashed-played a part.<1n. 

c:the-l960s::-ideallsticZ"Americans.:Jbe: 
lfi~at~hjteS::sliOula':pay.:lfor.:tfie'» . 

coppr.ession:.-of.z::tne-..:past:::::!b;:":':'giV.irigil> 
cminor.ities:a::l"e-g_up;-Bilt by the 1980s. 
complaints over so-called reverse dis
crimination spawned a Bakke-to-big
otry counter- rerolyti9.!L!.gainst affir- \ 
m~tive acti' ic clinej 
of.~ 
·t'ike nsulc 
~ -. . -~~

~nlj::!~~!1! co . r-minorities 
and:wqffi,en..1 

c........The-CivfrRights Act of 1964 was a 
good law that gave entitlements a bad 
name. Title II. barring segregation in 
public facilities. was enormously suc
cessful in smashing Jim Crow laws 
separatjng the races in the South, 
Title VII. settmg hiring goals and 
timetables. helped integrate many 
government agencIes and private cor
porations. But Title VI. barring dis
crimination in programs that receive 
rederal funding. failed utterly to fulfill 
its promise. 

The most controversial civil-rights 
provision. affirmative action. recruits 
minOrities for jobs in traditional white 
bastions. such as fire stations. But 
resistance against· it was skillfully 
manipulated to recruit disgruntled 
whites into a conservative coalition 
that; undermined integration and 
shov~ minorities deeper into pover
ty. As a result. the . minority unem
ployment rate is higher now than in 
1964) and bas stubbornly remained 
twice as high as white unemployment 
for 30 years. 

Socially, affirmative action provided 
a vehicle for advancement-the black 
middle class doubled in size-but with 
the hidden stigma of entitlement. Eco
nomically. it favored those who re
ceived higher education and pursued 
profeSsional careers over those who 

. dropPed out of school and took menial 
jobs .. Affirmative action helPed a mi
nority of blacks and Latinos to move 
up. leaving the rest behind. 

Ironically for working stif(s. affir
mative action opened up jobs in 
smokestack industries doomed to ex
tinction QY the post-industrial revolu
tion. They entered the door only to 
find the factory was being shut down 
and the job shipped overseas. 

Unskilled black and Latino workers 
were the hardest hit by the shift from 
a society that made real things-and 
paid Jiving wages-to one geared to 
Virtual production. 

Tod,ay's backlash against civil 
rights, eerily echoes the post-Civil 
War p~rjod. The 1860s, like the 196Os.. ~ 
were a time of progressive change 
when '.' slavery was abolished and 
blacks were given' equal protection 
under the law. But Southern whites 
increasingly disregarded the newly 
won rights of black Americans, and by 
lhel880s. de jure discrimination had 
returned. In 1883. the Supreme Court 
.rorbade Congress from outlawing ra· 
cial discrimination practiced by indio .. 
viduals; in 1896. in Plessy vs. Fergu
son. th~ court permitted "separate but 
equal" accommodations for blacks. 

A century later, white America is 
turning its back on integration. and 


·even circumspect blacks. are favoring 

. separatism. Oui' sagging. commitment 

to civil rights is embodied by figures 

in prison denims. For every complaint. 

of discrimination filed with the Com

mISSion on Civil Rights. a hundred 

criminal charges are filed against 

minorities. Progress has been arrested 

literally in the persons of youths 

rounded up because police suspect 

lheir color. Incbviduals may be guilty 

of unlawful acts. but a whole genera
tion is ~ing scapegoated for Ameri
ca's failure to live up to the 196Os' 

hope of affirmative action. 

.A-ciYil:.l:jg~aw-a1pn.e.cannqtJte_e. 
P.!9PleJtom:discriffitnatiOh.if-the:sp'~· 

'(~!..:,~!,'p\l.bJj£:i~.:bitter-and·hat~e.~,
'·or..:slmply_mdlffer:ent: As lawmaKers 
innated with demagoguery enshrine 
the ugly mood of fear and resentment 
into repressive laws, the only conso
lation is that the spirit of civil rights 
will endure and nOurish once again
if today's backlash doesn't' totaJly 
condemn the next generation. . 

JonathIJn FreedTlliln is a writer in 

San Diego. 
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/ The Right to Have a]ob 

Sexual orientation is not relevant in employment 

If you are denied. a job 
because of your race, religion 
or gender, legal remedies are 
available to you, The law is on 
your side, But if you are 
denied a job because of your 
sexual orientation, you are 
without legal remedy in 42 of 
the 50 states, 

Legal remedies would be 
unnecessary, of course, if dis
crimination did not occur. But 
it does occur: When Barbara 
Boxer was elected to the Sen
ate in 1992, l:eter Teague 
moved from San Francisco to 
Washington to take a position. 
on her staff, His companion, a 
lawyer with a thriving prac
tice, went with him expecting 
to find work easily, Inter
views with law 'firms went 
well until the inevitable ques
tion about why the move had 
taken place, The answer 

cooled the initial warmth to 
"Don't call us, we'll call you." 
Teague's partner now has a 
job, thanks at least in part to a 
District of Columbia law that 
forbids job discrimination on 
the baSis of sexual orientation. 
California has such an anti
discrimination Jaw too, 

But can protection against 
job discrimination be extended 
to all homosexuals as a matter 
of federal statute? Last month' 
the Human Rights Campaign 
Fund, an organization defend
ing gay and lesbian equality at 
the federal level. announced 
that it had written confirma
tion from 71 of the 100 U.S, 
senators that . they would not 
discriminate on the basis of 
sexual orientation when hiring 
for their Senate offices; 234 of 

. 435 U,S. representatives have 
made the same promise. 

These promises undoubted
ly reflect the legislators' con
science on this malter, They 
should vote their consciences 
when the Employment Non
discrimination Act comes be
fore them later this summer, 
This legislation, which has 32 
sponsors in the Senate and 107 
in the House, exempts smail 
businesses, religious organi
zations and the military, It 
requires no quotas or prefer
ential treatment of any kind, 
It does not require that em
ployers pay spousal benefits 
for same-sex partners, It 
merely requires that no one be 
denied employment because 
of sexual orientation. 

People should be hired or 
. fired on the' basis of their 
work. The Times urges swift 
approval of this modest and 
reasonable measure, 
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..~-om-en in mortal combat in the 

'battl'e of,t~h-e si,~iVle':s 


:A 
It was left to Rep. Randy "Duke" 

Cunningham of California, a 
Republican member of the House 
Armed Services committee, to 

protest: "I con
sider the lack of 
respect shown to 
these military 
officers personal
ly deplorable." 
The officers, who 
believed they 
were following 
orders of their 
commander-in

~~_-"';;;;:...J chief (and maybe 
Suzanne Mrs. Clinton, too) 

simply said they Fields had other job 
aspirations when 

they joined the military. 
But why so much noise ab?ut a 

little domestic service by military 
men when there are scarier prob
lems of military readiness? The 
Navy has redecorated combat ships 
to acconunodate women, and Adm. 
Jeremy Boorda, the new chief of 

. Mexy your.g woman in a low
cut sailor collar ~dorns a 

cruiting poster, cu-ca 1918: 
"Gee!!" she says, "I wish 1 were A 
Man. I'd join the Navy, Naval 
Reserve or Coast Guard." 

Well, now she can. If she's .an 
officer assigned as one of the mili
tary aides to the White House she 
may even get to serve the hors 
d'oeuvres, just like a man. 

That's what happened when 
President and Mrs. Clinton ran 
short of help in the middle of a 
White House reception. Four White 
House military aides in uniform 
were pressed into service to carry 
trays of canapes for the fanciest of 
Washington's guests to nibble with 
their cocktails, Feminists who long 
ago refused to serve coffee for their 
bosses have so far said nothing. 

Suzanne Fields, a columnist for 
T'he Washington Times, is nationally 
syndicated. Her column appears 
here Monday and 'Thursday. 

Naval operations, may next remove 
the ban of women on submarines, 
one of the last of the all-male bas
tions at sea. : 

It's expensive to redesign the 
tight space. in a submarine, and 
close quarters raise problems of 
sexuality and discipline, so sensi
tive the Navy doesn't even want to 

- talk about it, but Adm. Boorda 
thinks it willhelp recruitment. Is he 
serious? Attitude trends suggest 
combat obligations reduce a wom
an's incentive to sign up. 

In an annual Youth Attitude 
'li'acking Survey, supported by the 
Pentagon, only 11 percent of 
women said: they would be "more 
likely to enlist" if women were . 
assi@'ned to combat ships. Fully 25 
percent said they would be "less 
likely to enlist." (Some men may be 
more eager to join the women, but 
for all the wrong reasons.) 

Women are now eligible to fty 
combat planes. With sea and a.i:I' 
services offering equal opportuni
ties, shouldn't ground troops be 

entitled to a little help from women, 
too? : 

Secretary of the Army 1bgo J. 
West Jr. thinks so. He has recom
mended in 'a confidential mt;m~ to 
Secretary of Defense Wllham 
Perry that women serve as combat 
engineers, artillery operat~rs and 
crewmen on commando 8U'Craft. 
He even wants women to operate 
the Multiple-Launch Roc~t Sys
tem and to pilot heIi~pters m C/?m
bat in enemy temtory. He cltes 
"career opportunities" for women 
as the justification. 

Critics, including many combat 
veterans are aghast. They argue 
that wo~en will not only face 
direct contact with hostile fire an~ 
physical contact~th th.e e~emy if 
they join field artillery uruts, but 
will jeopardize the m~n because 
their specific phYSical needs 
requiring pri,;,a,cy an~ the lesser 
physical abilltles Will put both 
sexes at risk. 

(But what do testosterone
aggressive ,sexist pigs, veterans of 

;'~:~~~~:~~~~~d about 
Secretary West wants to require 

cooed basic train.ing in the Army "to 

In an annual Youth 
Attitude Tracking 
SUlVey, supported by 
the Pentagon, only 11 
percent ofwomen said 
they would be "more 
likely tQenlist" if 
women were assigned 
to combat ships. 

enhance gender cohesion." That's a 
tine phrase of gobbledygook, but a 
real enemy could quickly reduce 
the politically COrTect obfuscation 

to blood, sweat and tears. Do red
blooded 20-year-olds reB;lly"need 
tutoring in "gender coheSion ? 

Gen. Gordon R. Sullivan, the 
Army chief of staff, says Secretary 
West's confidential memo goes 
beyond anything field commander:s 
consider prudent, and Mr. W~st IS 
looking for ways to comprorru~e 
to save face and maybe even .lives. 

This woman-in-combat Issue 
won't go away. Nor will the fo;olish
ness of certain women set'k.4t~ to 
reduce men to a lower physlcal 
level in the military. 

To accommodate Shannon 
Faulkner, The Citadel, the South 


. Carolina military college, wan~ her 

to get a crew. cut ~d move mto a 

private room m the infirmary, away 

from the male cadets. S~e prefers 

longer bair and a room m the bar

racks but with a separate ba~. No 

male Cadet can visit her alone m her 

room. h 


And wben the going gets roug. ' 
and there's a social crisis, who will 
serve the hors d'oeuvres? 

so 
 -
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House Polishes 

tronit funds transfer or other auto
mated methods. 

The idea, officials said, is to move Procurement 
another part of the government into 
the information age and create a 
paperless procurement process for Legislation 
corrunon purchases. 

President Clinton endorsed elec
tronic commerce last October as a'Electronic Commerce' 
way of streamlining purchases of less 
than $100.000. According to an adNetwork Is Mandated 
ministration task force < report, elec
tronic commerce would bring lower 
price~, increased competition, reBy Stephen Barr 
duced < lead time for purchases and Washington P06t Staff Writer 
better' inventory control. 

< The House bill 'to streamline the The more than 300.000 suppliers 
way the government buys goods and < < who do business with the govern
'services envisions widespread use of ment-:-particularly small business
"electronic corrunerce" and seeks to es-would find increased opportuni
encourage innovative procurement ties to participate and improved 
practices by setting up pilot projects. operating and payment processes, 
according to a draft docwnent circu- the task force said. The proposed 
Iating on Capitol Hill. ' network also would present what of-

Federal agencies spend about ficials call a "single face" tocompa
$200 billion a year buying products nies doing business with the govern-
that range from routine office sup- ment, reducing the specialized 
plies to complex < weapons systems. requirements that agencies now in1- < Federal Aviation Administration as a 
Vice President Gore has made pro- pose on bidders and sellers. quas.i-goverrun~ntal corporation that 
curement streamlining one ofhis top < Clinton called on government agen- , would be run like a busineSs. 
legislative priorities this year be- cies to pursue electronic commerce in The House bill also provides a 
cause it would fulflll recommenda- two phases. Agencies are expected to more expansive definition of "com
tions made in his "reinventinggov- begin conducting some of their busi- mercial items"-in effect, products 
emment" report and speed efforts to < ness on an electronic basis by <Sept. that can be bought off-the-shelf. The 
shrink the federal,bureaucracy. 30 and then make "aU appropriate House definitiOn includes so-called 

' House committees~leq by the < federal government purchaSes'; to the conime.tcial ~ces. such as security 
<.Govenunent Operations and Armed < maximwn extent practicable on the guards or soo.:nwnber phone lines, 
Services panels-worked yesterday new network by January 1997. that ~re corrunon in private business. 

:to wrap up a comprehensive, biparti- Vendors and industry officials are .< The bill's intent is to nudge a~en
:san bill that would promote federal < skeptical that the administration can des away from drawing up detailed 
<purchases of off-the-shelf corrunercial meet tliat timetable or the one speci- specifications and o'rdering custom
'products, cut paperwork require- fied in the House bill. An administra- ized prodllcts or services when less 
ments for smaU purchases and revise tion official acknowledged that agen- expensive alternatives are easily
nwnerous contracting procedures. cies are' on a "forced march" to meet purchased from stores or vendors. 

The House legislative effort has the deadlines but said the administra- The House bill was bogged doWn in 
< been underway, in onefonn or an- tion ho~s "to have a system seriously a jurisdictional dispute between GOY
other, for the last four years. Among up and running" in 1997. . ernment Operations and Armed Serthe House members who have < 

vices committees for a time, but < helped shape the most recent meas- The House bill also stipulates that 
another' provision of both the House thqse issues apparently have been re([)..Jures are Reps. John Conyers r. and Senate bills-an increase in the solved. Committee aides, pOinting to 

Mich.), Ronald V. Dellwns ([)"Calif.), "simplified acquisition threshold" bipartisan support, hope the measure William F. Clinger Jr. (R-Pa.). Floyd 
can be brought up under special rules Spence (R-S.C.), James H. Bilbray cannot occur until FACNET is oper
that forgo debate or amendments.

(D-Nev.), John M. Spratt Jr. (D-S.c.) . at%ebills would raise the thresh That wiU move the Holise into a negoand Carolyn B. Maloney (D-N.Y.) .. 
They hope to bring the bill to the old from $25,000 to $100,000, a tiating conference with the Senate. 
floor within the next two weeks, change 'the administration believes begilming the final legislative rou,nd 
aides said, ' ' would r~duce paperwork and staff that officials hope will end with a 

Many of the House provisions mir- time devoted .to corrunon purchases. White House signing ceremony this 
ror the Senate's procurement bill, The Senate Armed Services Com Sun1ffier. 
passed earlier this month. But there mittee calculated that purchases less "Fundamentally, what this reform 
are a few key differences that likely than $100,000 account for about 16 effort should produce is a system of 

, < will require intensive negotiations be- percent; of the government's pro doing business with the federal gov
tween the House and Senate.curemerit expenditures but make up < ernment which is more simple and 

One of the major differences in- more than 95 percent of the pro understandable. particularly for 
volves "electronic commerce"-a . curement actions. small business on one hand. and 
catchall phrase' used to describe a The administration appears to more accountable for taxpayers on , 

new, process for small government lean to'Vard the Senate bill's ap the other hand," said Converso chair

purchases based on a network of com- proach to electronic commerce, be man of the House Goveinment Op

puter bulletin boards, fax transmis-' cause it :does not set deadlines or erations Committee. 

sions and other, more sophisticated link the 'computer network to the Clinger, ranking Republican on 

data interchange systems. purchase'threshhold. the committee, has called the pro


The' House bill would require the According to the draft, the House posed changes a step' toward "re ' 
administration to establish 'a "federal bill departs from the Senate meas gaining common sense." Taxpa~'ers 
acquisition computer network" ure by providing for nine pilot pro deserve a procurement system that 
known as FACNET within five jects to test innovative purchasing. does not slow federal access to 
years. according to the draft of the techniques. The bill also would let , state-of-the-art technology and does 
legislation. F ACNET ,would provide the Transportation Department test not force companies to alter stan
public notice of contract solicita- . alternative procurement procedures dard procedures, he said: ' 
tions, accept responses and requests under th'e Airway Capital Invest "It is especially important to 
for information, allow public notice ment Program, a potentially impor note," Dellwns<said earlier this year. 
of contract awards' and make pay- tant move because the administrac "that this is, and has been, a biparti

< ments to contractors through elec- tion has proposed spinning off the san endeavor." 

I 
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D.C.. Lawyer Nominated 

To U.S. Apperus wurt 

Qinton Notes Commitment to Civil Rights 

By Sharon Walsh 
WlIIIiIiDIIm Pool Staff 'Writer 

President Clinton yesterday nomj.. 
lilted Wasbington, lawyer David S. 
Tate!, who bas been involved in the 
desegregatiOn of schools and tmiver
aities across the countrY, to fiU a 
mg.-vacant seat on the U.S. Court 
of Appeals for the District of Colum
bia. 

, Tatel, 52, a partner in the law 
firm of Hogan & Hartson, was hailed:advoeates and court watchers. Advo
by Cliotonas a a nominee with "an cateS ,and adversaries alike say his 
eItraOrdinary record of dedication" weU-honedskills as a negotiator m 
,aad "a lifelong commitment to pro. "~otionaUy difficult school desegre
tecting and preserving the rights of 'gation cases will serve hlffi well on 
aD Americans." 'ihecourt. , 

He is a fonner director of the Na- '~'lIe .was pr;lised' not just for his 
tional Lawyers' Committee for Civil :fine Ie,',gal mind and civil rights work, 
Rights Under Law and waS head of but for the richness of his life. 
the office for civil rights in, the 'I)e.. ''''I put great stock in judges as hu-' ,The appointment is Clinton's sec
partment of Health, Education and -man beings," said Milwaukee lawyer ond to ~e court. His,first appointee' 

, , Welfare, in the Carter admirustra- Michael J. Spector, who represented was Judith W. Rogers, former chief 
,tion. ' , ' subu~ban school districts opposite, judge of the D.C... Court of Appeals, 

't1te1, who 'c:lecIin.: i to,cOmment ,'Tatel'in a case there. "He's deeply 
on'his nomination yesterday, bas::committed to his family and 
been blind for 20 years because of a \ ',''fI;iends-no matter how busy he is." 
degenerative eye disease. He is ana. f:," ]atel behaves, say friends and col-
me of Washington,' and a graduate of t.·leagues. as, if his blindness' did not 

..~"" ... t' d th . k'
tbe University of Chicago Law" exJ6 , an ey are qwc to pomtout
Sc:booI, where be was amember of 
die law review. , ' ' 

' Ia
H made his arke m ,as a young w

, yer in the late 19605' as director of 
tbeChicago Lawyers' Committee 
for Civil Rights Under Law. The 
committee was formed in 1963 at 

the request of President Kennedy to
'make the resources of the private , , bar available to those seeking en

" 

forcement of civil rigIlts.


Tate1 became the Organization's 

,! 

TATEL.From 81 

. rights laws, policed by the Equal 
:Em~loyment Opportunity, Commis
sion; " 

:':":':'~\I{O justices now on the Supreme 
,- :.c&ur't, Ginsburg and Clarence 
",.. Xbomas, were appointed from the 

'appeals court. 
',:T~tel may be one 'of the Clinton 
'administration's most applauded 
nominations, according to civil rights, 

national direCtor in the 197()S; In'bIiodness,'' said his friend and running minded," Prettyman said. '!I don't 
tlJat role, tie worked with Uoyd N. ",partner Larry M. O'Rourke, a lawyer think he comes to the court with a 
Cutler, who bas been White House' aAd ioUrnaIist. "But he can tend to, particular agenda." 
counsel to Presidents Carter and ',brood about the flow of events, like 
Clinton and who was instruJilental in 'ri.!J!ng racial hostility~ His interest in 
his nomination. ' those subje¢; is deep.~ " 

';I'veknown him for years and' Tatel, hired at the office for civil 

think very highly of him," Cutler said 
recently. "He's a remarka!>ly good 
lawyer ancJ,!has a fine judiciaI.tern
,~t." " ,"'," 

If his, noinination is approved by' 
the Senate, Tatel wiD fill the seat on 
the court, vacated by Ruth Bader 

, Ginsburg when she was tapped for 

-.-;tbatTatel wants to be known asa 
'r'e'--..I·-ble lawye wh ha t . W4l1\d r 0 ppens 0 

:.-be, blind, rather than as a remarkable 
btind lawyer. He has run the New 

"Y()rk and Marine ,marathons (linked 

"to-a partner's arm by a shoetring), 
"Skis on both snow and water, sails,

bikes and windsurfs. H his nomina
•'ti,on", is,','confirmed, he will,' have a per
' ,~ reader to work with him, as he 
, dees now at his law firm. ,[DaVId) ,~uter is on the Supreme 

"David doesn't brood about his Court because he's extremely fair- ' 

rights !ly then-HEW Secretary Jo
seph A~ Califano, was a strong advo
cate for the integration of public 

, -sehools:and coUege systems. He vis
'ited blaFk coUeges in North Carolina 
to, show the press that their students 

",)Vere inadequately served. 'York. both of whom have been men
,.,/'Most lawyers don't caD things as 
' they ~ them Wltil they're on the 

the Supreme Court last swnmer: . Dench ~d can't be fired," Califano 
The 12-member, federal appeals ""S3id. "David wiD be, a very special 

court, which hears appeals from the ,judge because be's been doing that 
federal court in the District, is wide- , 'aU his life. 
Iy con~ed to be the country's' After:leaving OCR.and returning 
second most important" court, after ' to',Hogan & Hartson m 1979, Tatel 
the Supreme' Court, because it also : ,began ~o b~da practice' focu~ing on 
hears appeals from the rulings of:J~~QcabonalISSUes. ~ one of his flrst , House thinks. 

,federal agencies. Its decisions on ap- " big cases. he helped th~ St. Lows 
,peals from agency rulings have na- . school, srstem comply Wlth a court 
,tional implications on issues ranging ::~der,to:desegregate. , 

'from what cable television operators 
can charge, governed by the Federal 
Communications Commission, to the 
obfigationsoLemployers under c'viJ 

, '. , 1 
SeeTA1'EL,87,CoLl 

,~:,_::Because ~e~e was no way ,to ~e
.. segregate Wlthin ~e school di~tnct, 
,_J)tel,he~ped establish,the first mter
AJstr~ct iv~luntary. desegregatIOn

,:~plan. mV91vmg the Clty and 24 subur-
Dan, districts. Now, more than 
11,000 African American students 
voluntarily attend suburban schools, 

' 
and about 1,000, white students go 
to city schools. 

Tatel now heads a practice group of ' , 
,16lawyers who represent school sys
tems and universities across the coun
try in the areas of desegregation, free 

speech and scientific research. ' 


,Tim Dyck, a lawyer specializing in 
FIrst Amendment issues, at Jones. 
Day. ReaVIS & Pogue, said he didn't 
see Tatel's nomination as a' political 
mov~ but as "an appointment of high 
quality.... He's a considerable intel
leet.", " "" 

who already ~s JOined the court. H 
Tate) is approved, the court will- ' 
ha,!e, seven Reagan and Bushap
po~ntees .and five Democratic ap
pomt~s, m'what some lawyers have
descnbed as an Wlusually fracb'ous 
group of judges. ' , 
. "There, are very strong personali

ties on this court and not a fluttering 
~eart among them ... about revers
mg the lower courts," said E. Barrett 
Prettyman J f T 

' r., one 0 atel's la\V 
partners and a court watcher whose ' 
father was a judge on the court. 

"I gu,ess David will be a central 
f orce. m that court, much the way 

Even those who would have liked ' 
to see a more conservative appoint-I 
ment, praised Tate!. ' I 

"He's not a Bruce Babbitt or a: 
Mario Cuomo who hasn't thought 
about or written about the law in 
many years," said conservative con
stitutional scholar and lawyer Bruce 
Fein. referring to the secretary of' 
the interior and the governor of New 

'tioned for appointments to the Su
prerne Court. , 
"He'sfair~mindedand not a zeal

ot," said Fein, who said he would 
have preferred a more conserva'tive 

' choice. " • 
,RObert A. 'Adler, a lawyer and 

fnend of Tate!. said, "He's a better. 
appointment }han even the White 
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Tribe Drives Home Points in 

I f the .revolution ever comes and the ! 

need arises to kidnap the Supreme 
Coun, there is only one man for the 

job: Harvard University law Professor 
Laurence Tribe. 

Tribe proved once again on April 20 
that there is no one bener at capturing the 
Supreme Coon, captivating ii, and making 
it look at a case in an entirely new and 
sympathetic way. ' " 

Tribe argued on behalf of the injured 
, pany in Honda Motor Co. \I. Oberg, No. 
93-644. Karl Oberg, hun while driving a 
'Honda all-terrain vehicle, was awarded 
S735,512 in compensatory damages and 
S5 million in punitive damages. The issue 
before the Coun: What power, under the 
due-process clause, must appeals co;:;ltS 
have to review and set aside punitive
damages verdicts rendered by juries? 

Andrew Frey of the D.C. office of 
Chicago's Mayer, Brown &. PiaU argued 
fust, for Honda, in a suangely unfocused 

, way. He seemed to be thrown off stride' 
almost immediately with questions from 
the bench, questions he should have been 
able to answer. . 

Frey, who spoke apparently without 
notes, began with a recitation of big dam
ages awards Ihat were reduced on ap
pcaJ-the Tuaco-Pennzoil verdict and the 
like. It was an odd beginning, but it 
seemed to invite precisely the questions 
that Chief Justice William RehnquiSl and 
Justice Sandra Day O'Connor immediate
ly asked: What standards did the various 
Slates use in seuing aside those verdicts? 

"I'm not sure." said Frey-eild then 
continued that his point was that if the ' 
mes had been tried in Oregon. the courts 
would have lacked the power to let aside 
the awards. 

After that faltering stl11. ,Frey never 
really recovered. He fought the que5
tions-never a iood stralegy-sometimcs 
repealing them in a disdainful tone. as if 

, he was mulling over whether they were 
worth taking time to answer. He secmd 
unwilling to give the Coun a bouom-line 
description of what kind of review of 
punitive damages the Constitution really 
requires. ' 

When Juslic:t Antonin Scalia asked Frey 
for citations to "your best cases" for the 
proposition that jury verdicts should be 
reviewed by appellate couns, Frey at firs1 
shot back. "Your opinion in TXO"-

Honda Case 

referri.bg to TXO Pr~(tion Corp. \I. AI Tribe explicitJy criticized Frey's fuzzy 
lianceResoll.rces Corp. (1993)-(0 which presentation at one point, telling the Coun 
Sc41ia;replied, "I didn't cite cases, and ) with despair, ". don't know what they're 
,might I have been ,wrong." Scalia wanted asking today." And he helpfully answ~ 
older cases, but Frey resisted. Scalia's earlier question to Frey, gleefully 

Fin41ly, Sc41ia asked, "You're going to citing a 1764 English case, Beardmore \I. 

give me your best cases, aren't you?" and Carrington, which said that the couns 
Frey replied, "No," referring the justice there had never granted a new trial be
to his brief. cause ofexcessive damages. 

Frey was able to convey to the Court Repeatedly. Tribe ridiculed Honda's 
that some kind of review for excessiveness argument as an impossible quest for a way 
is required by the Constitution, but his of deciding when an award is unconstitu
stingy presentation left the Coun without -tionallyexcessive. 
mucti to go on-end left the justices well "How much is too much?" Tribe aSked 
primed for Tribe. sarcastically. He cited a line from the 

Where Frey was stingy. Tribe was gen drama "Amadeus." in which the emperor, 
erous, giving the Court a dauling list of criticizes a piece of music by saying, 
citations for every proposition he ad "There are too many notes... 
vanced-chapter and verse, including Tribe evidently liked the line well 
obscure Oregon decisions. It was 411 the enough dial he repeated it later in his at
more amazing considering that Tribe eame JUment to make sure the justices got it. 
into the case orily in the last few weeks. 

Perhaps when the Coun rules, it willTribe's main contention was that the 
announce a new "Amadeus standard" forOregon system already provides all. the 
punitive-damages review.review that the Constitution require&-a 

If the oral 'arguments are any indication.view of the world that is completely dif
that standard will look more like whatferentfrom Honda's, and a view that bas
Tribe said already exisll than what Freyically ends the case if the justi~ agree 
seemed unwillinl to ask f~.with Tribe. 

And it's likely they will. RehnquiSl and 
ScaJia asked Tribe about the sharply dif The Pro Se Way 
ferent renditions of the Oregon situation Tbe old adage that the lawyer who rep
contained in his and Frey's briefs. Rather resents himself bas a fool for a dietlt is not
than playinl up the differences, Tribe IIways c:omc:t. . , 
minimized the~ set out to convince Silvia Ibanez. a 1010 practitioner from
the'Coun that his version was right. SInl Winter Haven. Fla., proved that it some
tegically, this wu the right thinl to do: It times worts, when she ably represented
relieved the Court of having to decide in henelf at the Supreme Coun in the oral 
great detail which lawyer was right about arguments April 19in/~:\I. F~naa
What happcDs in Orep. DepD"mefll 0/ P'of,ssioMI, Regll.UJtion,

.When ScaJia asked Tribe what evidence BOtUd ofAccotmldltt.'y, No•.93~39.
he had showinl chat Oregon indeed docs She was IrJUilll tha\ the Board of Ac
allow for review, Tribe cited three Orep countancy violated her free-speecf1 rights
cases without hesitation, and thciJ IIid dial by preventinl her from advenisina the fact 
e~n the Honda cae proved the' proposi that.she is a CPA and a CFP.....-c:enified
tiOn. "This case bill been tried since 1989 public accountant and c:enified fin.anci41 
on the premise chat miew is available," planner. mpectively-in addition to be
IIidTribe. inl a lawyer. 
, 'Withunwinina bdp from Frey. Tribe Ibanez was calm, confident, direct in a 
was thus clearly tryiq to portray Honda as quiet. accommodating way. and able to .
a' sore loser who dairna the process was demolish the state's byzantine. sometimes, /)
unfair only because is did not win. 

," ~Y,
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contradictory rules about professional ad
venising. Ibanez does not perform ac
counting se:rvices in her Jegal practice, but 
conlends that she ought to be able to let 
potential clients .know about her profes
sional background through advenising.. 

Wben Justice John Paul Stevens asked 
if a CPA could advenise: that he or she is 
a lawyer, Jbanez answered yes, adding 
dryly, "When the shoe is on the other 
foot, it's aJl right." 

And she kept returning to· the central 
point: "The rec:otd is void of anyone being 
misled." 

Some justices seemed troubled about 
the CfP certification,.because: it is not as 
widely familiar as the CPA designation 
and because: the cenification for CFPs is 
not from the state. . 

Justice Harry Blackmun helped Ibanez 
out on that one, musing aJoud, ". don't 
understand why the concern about mean
ing. M.D.-a lot of people don't know 
what that means. And a lot of lawyers use: 
E·S-a·" 

From the outset, Ibanez refmed to her
self as "the peti~ioner" and used "she" 
rather than "I." At first it seemed awk
ward, but after a while it seemed just right: 
formal, proper, the dignified thing to do... 

"The board is punishing the petitioner 
for truthful speech," she sai~. HThe . 
speech was truthful, non-coerclve, and . 
relevant to the listener. " . 

Most or the justices did not pick up on' 

her usage, asking Ibanez directly what 

"you"did. . 


But Ruth Bader Ginsburg went aJong 
with her. Ginsburg began a question with, 
"Were you ever told ..." Then she cor
i'tcted herself: "Was petitioner ever told' 
what she could do .. ." 

Thomas, AtEase 
It was a perceptibly more relaxed Clar

ence Thomas who spoke April 7 to faculty 
and students at the Ohio Nonhern Univer
sity College of Law. . . 

In past public appearanccs, Thomas has 
often been a brooding' speaker who sound
ed burdened, proclaiming once too often 
that he was no longer bitter about his 
stormy confirmation hearings-4hereby 
conrJrming that he still was bitter. 

In his Ohio talk, captured by C-SPAN, 
Thomas made a few glancing references to 
his confirmation, but in a considerably 
lighter tone. His overall demeanor wu 
more generous. He lavished compliments 
on Harry Blackmun, who had'jult ..... 
nounced his retirement, and he lpote 
more evenly, more modestly, about his 
ccnure at the Supreme Court. 

When asked what he would like to be 
remembered for, Thomas said, "0tJicr 
than being the 106th justice, I don" have a 
clue... He aJso suggested "the only jUstice 
from Pinpoint, Ga... 

Then, Thomas offered a telling Itory 
about his interview with President Oeorae 

BUlh before being appointed to the Su-. 
prcme Court. Bush asked him two ques
tions, Tbomas said. 

"He asked, 'CaD you make it bough 
the confirmation process?' • cavaJierly 
said yes," Tbomas ft.calIed, adding with a 
laugh, "1bat was a close ooc,.. 

Bush's soc:oad question was, "CaD you 
calfthem as you see them?" Tbomas coo
cluded, "I'd lite to be relDCll'lbe:ed for 
keeping bod! promises... 

Thomas still wean his confirmation 
OI"deaIasllOlllCtbiD, of a badge ofc:oUrap,., 
it is. clear. but _this refereocc to it did Dot. 
make the audieace squirm..· . 

10 other answen to questions posed 
by the audience, Thomal made these 
COIJimeDts: 
.~On what IUlprised him at the Court 

"You can't really say as mucb IS you'd 
lite:to say," noted Thomas, adding that 
when he was first appointed a judge, his 
brother bad commented, "They finally 
figWed out a way to s,hut you up." ,., 

• ,On Coun isolation: "You' can t Just 
go out and be a soeiaJile. On the Court of 
Appeals, we'd all So out and have a 
lunch." But at the Supreme Coon, which 
was:then on a two-week break from oral 
arguments, he said, ". will DOt see my 

.	colleagues until we ,it again." Thomas 
added, "We do not lobby eacb other. You 
mak~ your decisions in isolatiOD. • • • 't's 
a clo!slered place... 

• On notoriety: "Ooc of the irritants is 
the loss of anonymity, I can't So any
place', .. Last February, he said, he went to 
Hawaii with his wife and WIS RICOpized. 
"It was a biS surprise and an unpleasant 
surprise. " 

• On Hany Black.niun: "On maDy is
sues he and • don't agree. But [his retire
ment] is to me a dear loss. He has been a 
frieDel, and it has been wonderful wort.iDS 
with him•••. 1doD't tDow anybody who. 
can work the eDdlel1 boun of .Jultice 
BlIckmun." 

• On matinS toup decisions oia Courtc:asea: "It rem at you." Thomas lllid that 
there ire maDy tima wbea a decilion lOCI 

. asainlt what be willies the result would 
be, bUt he fecll thlucbieriD,that rauIt is 
beyond the power of a judge. "It'I lite 
watchiaa IIOl1IeODC drowD... 

Brennan's Role 
. Retired .Juldce William BrenDan .Jr. 

. pta something of a birthday preaeat May 
6, wben the National Allociation of 
CriminaJ Defenle Lawyen ,ivcl him • 
ChamPion of J\IICicc Award. 

The: associadoe'l leaden will be iD 
WashinJfOll for the group'l lDDual "fly
ia" and will preICDI the award to Bmman 
at an eyeniq recepcioa. 1bc award I'CCOJ
Dius BrcnDla'1 "bilCoric role in inter

. pretins the COlUlitutioD and protecting 
individual libertia iD cbI U.S... 

Brennan hUDll8 oe April 25. 

Marshall Nugget 
The Coun', dramatic ruling Aprill~ OD 

sender discrimination in jury lelectioa 
(J.E.B. v. AlGbama ex 1',1. 1.B., No. 92
1239) nc:aIls the Court', earlier 1andmazt 
decision baJring race bias in jury adcc
doD, &t.r0ll1l. KtI'ItUC.ty (1986). 

The Thuraood Marshall papen II the 
Library of Congress suggest that Marshall 
took an active role in the wiier case, in 
whicb the Court declared that the equal
protccrioa clause govems the elereisc of 
peremptory cbaJlenges by a prosecutor in a 
criminal trial. 	 . 

A&r BtlUOtI had been argued, MmbaU 
on March 24, 1986. took the unusual step 
of circulating to aU other justices copies of 
a DaJ/Qs Morning Nnvs investigative re
port headlined, "Race BiaS f»eryades Jury 
Selcctioa." . 

Sieve McGonigle, co-author of the ex
~-who DOW coven the high court for 
the paper-remembers MarsbaU'l cham
bers asking for a copy of the stories, but be 
never bew wbat was done with them. 

What impact the series bad is unclear. 
but MarsbaU ultimately did DOt persuade 
the Court to So as far as he wanted it to. 
.Marsball held out for elimination of per
emptory cbaUenges altogether... a flawed 
device: that could neVCl' be pulled ofracial 
bias. . 

.Justice William BrcnrwJ Jr. tried to pull 
Marshall bact, suggesting some moderat
inS language ia a CODc:UITCDCe that Mar
IbaU bid c:in:u1ated. 

... am DOl yet ready to decide that per
empcory chaiJenges must be eliminated in 
order to cure the discriminatory use of 
those c:haIJenges," Brennan wrote to Mar· 
shall, urging him to find other ways fo 
parantec that bias would not playa part in 
jury IelecdoD. 

MarsbaIJ was unmoved. ". c:ontinue to 
believe that the majority'l ipproac:h will . 
by its nature be ineffective in ending racial 
discrimination." MarshaIJ wrote-to Bren
DaD. •'. lee no reason to be senIle in 
pointing that out, and I doubt mar pullinS 
my puncbea would make the IOlutioa any
beIIer.'· . 

Tbe Court banded down its MinS ApriJ 
3O--eight years 1110 this week. ClUd Jus
tice W/IIml Burger dissented, fcarina the 
damage that would be done to perempcory 
c:haIlenscs ia JeDCf'aI. ID red pencil. Mar
abaJJ wroce in the margins of his cOpy of 
Burgcr'ldisaeDt, UNO!!!" 

10ny MGlUO covers 1M SlIpfttfttt CDflTt 
GNl wgtd isSWI/01' USA Today tINJ • 
GGnnm Nnvl S'1"I'ict. His cohurut Oft dv 
CDflTt i1pp«ll'l ntry DlM1' wt!'d Ut Lepl
TUDeS. . 
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Arnold: C'tlass of the Field 

President Bill Ciintonts rumored short list of 

Richard. Arnold's reputation for intellectual 
Supreme Court prospects includes several admirable~rilliance began making ripples when' he was 
candidales. But it is no disparagement to the others to . in kindergarten. at the three-room Patty Hill say (as many have said already) dial Ric:lwd ArnoldSchool in Texarkana. Ark. : 
is the class of the field. (Arnold reportedly has a"My younger brother Otis came to me with great 
~.th problem; friends say it bas DO bearing on hisawe," recalls Fred Graham. then a third-grader at ability to serve.) .Patty Hin (and now Court lV's chief anchor), "and 
. Amalya Kearse and Stephen Breyer, both federalsaid to me. 'Hey, you've got to know what's 

. ' appellate judges (of tbe 2nd and 1st Circuitshappening in kindergarten. We've got this kid who 
. ; ~spectivC;ly) may be in AmoId'sleague in terms ofcan count to 100 in Roman numerals.' ~ " 

. Intellectual horsepower-but neither has hisThe kid was Richard Arnold. He ils now 
reputation for warm, unpretentious bumanity and"undoubtedly among the most gifted memberS of the gentle persuasiveness.federal judiciary," known for "his eloquent and 

Solicitor General. Drew Days m and U.s. Districtpassionate defense of the fundamental rightS which 
Judge Jos! Cabranes are both very smart, dedicated.we aU treasure" and for "warmth and 
public-spirited, immensely likable men-but neithergenerosity of spirit [that] have naturally made 
has had to put his principles on the line by craftinghim enormously popular and beloved." So sed 
appellate opinions on anything like the succession ofretired Justice William Brennan Jr. (for whom 
divisive public issueS that Arnold bas faced. Nor hasArnold clerked in the 1960-61 term), in one of 
either shown himself to be the intellectual equal ofa series ofaibutes by Arnold admirers in last 
Arnold. A modest man with tinIe to be modest about.November's MinnesotQ lA.... Review. 
Arnold has quietly dazzled his fenow judges as wellArnold's judicial opinions do not display die 

•as the kinderganners in Texarkana and his classmatesclever, showy, epigrammatic brand of 
at Yale College (from which he graduated flfSt in hisbrilliance.· They radiate unpretentious common 
class) and Harvard Law School (ditto).sense and wisdom. They also exude rigorous 

Interior Secretary Bnx:e Babbitt is the IMlst kind ofintellectual honesty, careful scholarship. and 
reverence for law. leavened by years of 	 politician, but without much of a track record 

thinking through Supreme Court issues. And if :tieexperience in the trenches of electoral and 
legislative politics. And they reveal a moderate president wants someone with the kind of political 
liberal spirit founded on reverence for the Bill . skills that might help ,win over wavering colleagues 

.and forge consensus on the high court. he could doof Rights and compassion for the downuoc:tderi. 
no beuer than Richard Arnold A leader in the federal .He is the antithesis of an ideologue. : 
judiciary, he is held in high esteem by colleaguesBoth before and since becoming chief judge 
from coast to coast Before becoming ajudge, Arnold. of the U.S. Coun of Appeals for the 8th Circuit 
worked in political campaigns, ran for Congressin 1992. the 58-year-old Arnold has vigorously 
(unsuccessfully), and learned the ropes both in theprotected the, free-speech rights of people 
Arkansas legislature and in Congress as a top aide toranging 'from a gay-students association at the 
Gov. and (after 1974) Sen. Dale Bumpers.University of Arkansas to a white-supremaci~ 

Many federal appelJatejudges bave lived group. from abortion clinics to an iconoclastic 
relatively cloistered lives. Ridwd Arnold has had astudent newspaper at the University of 

Minnesota and Newrw«1t. ; 	 rich diversity of experiences: After clerking for 
He has also written a much-admired , Brennan, he spent three years ptac:ticing antitrust 

decision requiring Arkansas to draw more law at D.C:s Covington A Burling. Then he 
black-majority legislative districts to remedy a returned to bis family's law (arm in Texarkana. 
long history of dilution of black voting power; where ~e was III all-around, small-town lawyer, 
has used the law creatively to vindicate the rights of' de~en~lDg corporat!ons, representing civil-rights 
wornen and bl8ck people to educ:aUonaJ equality and plalDbffs, and loggIng more trial uperience than 
freedom from harassment; bas excoriated any current Supreme Court justice. He served IS a 
overzealous government anti-drug warriors for U.S. district judge from 1978 to 1980 before 
trampling the civil liberties of innocent citizens; has President Jimmy Carter eIeVIIcd him (II Bumpers' 

.protected an evangelical churcb's riJilt to bold prayer request) to the 8th Circuit. . , 
services whenever it wanted; has argued for a All weD and aood. some say, but Arnold bas this .. 
mother's right to select a surname of ber own larihle problem: He's a friend of PresideJit Clinton's 
choosing for her child as an aspect of "the who has lived for years iD-botror of borrors--LiaJe 
fundamental right of privacy"; and muc~ more.: . tIf1 Rock! Cronyism! Banish him!, . , 



It is a s8d commentary on the suped'iciality of 
political discourse in the television age to heir 
people-inc:luding me, in some sound bileS I'd like 
to rephrase-downplaying Arnold's SUPfCme Coun 
prospects for reasons such as this. It's not that we 
journalists just concocted the "Uttle Roc~ problem"; 
well-connected Democrats tell us it's potentially 
crippJing-not because Arnold has anything to do 
with any of the activities grouped ;under the 
"Whitewater" rubric, but simply because of 
geographical guilt by. association. 

Isn't this ridiculous? Imagine a press c:dnrerence at 
which. afte'r the president has proudly announced 
Richard Arnold's nomination, a reporter, whiningly 
asks, "Mr. President, aren't you concerned that it 
might crea~ an appearance of cronyism to choose,a 
friend of yours from Little Rock?" U E,ill Clinton 
can't knock that one out of the pIU'k. be's DOl half the 
persuaderl think he is. ':" i ' ' 

(A friend of Arnold's recently groused to him 
about Washington's obsession with his "Little Rock 
problem." Arn(lld's wr; response was: "You know, 
it's justmuch too late to move.") , , 

It is almost as dispiriting to hear some people write . 
off Arnold as suspect because he has been: praised by 
conservatives like Sen. Orrin Hatch (R4Utah) and 
columnist William Buckley Jr. But if ""mold is a , 
closet conservative, be must be a clever one indeed to 
have fooled such estimable liberals as retil.:d Judge A. 
Leon Higginbotham Jr. of the 3rd Cirtuit, Judge 
Patricia Wald ofthe D.C. Circuit, and Justice Brennan. 

Higginbotham called Arnold "oncof the firmest 

supponers of civillibenies gei1erally and equal rights 

specifically of any judge on the bench," in one of the 

tributes last November, which Higginbotham co

authored with John Frank of Phoe~ix. long a 

leading liberal lawyer and Supreme Court 

ex pen. And Wald's tribute praise4 Arnold's 

courage, compassion, and "persistent. ornery 

refusal to rely on hyper-techn.icalitie~ to dismiss 

individual rights claims with uncomfortable 


. H'· I . consequences. 	 ; , 
That's not to say that Arnold is acrusading 

liberal ,activist in the mold of Brennan. He is 
more restrained. both by a consciOUSneSS of the ' 
limits of the judicial power and by a; pragmatic , 

, sensitivity to competing conce~ns. Apart, 
, perhaps, (rom his fervent devotion to First 
Amendment, rights, and to simple fairness to 
individuals, Arnold is not a crusader for caUses. 
Friends say he models his judicial ~ on , 
the rigorously principled liberalism oftbe late 
Justice Hugo Black. ' ,', i ' 

It would be nice, in some ways, to hive a 
new Brennan to keep a bold, liberal; activist 
vision of law alive at the Court. if only ill 

'dissent. But justice (and even the li~eral ' 
. political agenda) might be. better ~ed.m the, .' 
coming years by the kind of ~r;I~I:lpled., " 
moderate-liberal consensus.bulldlng that 
Arnold can provide. In any event. np~ of the 
other candidates on the Clinton sbonihst would 
be much (if any) more liberal than Arnold. 
That's no accident: The president does not W8D1, 
to deplete' his politiC&! capital on the kind of 
confirmation battle royal,that would follow 

nomination of an unalloyed liberal activist. : 

, i 

i 
I' 

No perfect candidate exists. One Arnold oPinion in 
.	particular has drawn underStandable criticism from 
women's groups: Eleven years ago, he upheld the 
Jaycees' claims thar their rmt Amendment freedom 
of association gave them a right to exclude women 
from full membership. While Arnold expressed 
personaJ disapproval or such exclusionar; practices, 
his legal analysis Irguably gave too little weight to 
the serious obstacles posed by this form of sex 
discrimination to the professional advancement of 
worting women. ,. , ' , 

But the FlfSt Amendment claims of the Jaycees 
seemed far more substantial at the time than the 7-0 
Supreme Coun vOle reversing Arnold might suggest. 
.And, as Judge Wald wrote last year, Arnold's 
decisions "have OD the whole been distinctly 
sympathetic to women'5 claims of discrim.ination in 

, the wOrkplace and in schoo!." (She also wrote that 
Arnold's abortion-rights opinions are "in most 
respects far more expansive than the present 
Supreme Coun's.; , 

Particular issues aside, Richard Arnold's 
philosophy of judgina, and of living. seems well 
summed up in a remark he made in an interview for 
the Higginbotham-Frank article: . 

"U you have made a serious effort to focus your 
own conscience on any subject and have reflected on 
it carefully, and you are doing what your conscience 
tells [you] you ought to be doing, then thar is what 
God requires." 

StUDn Taylor Jr. is a smior writer 'with American 
Lawyer Media. LP.• and The American Lawyer 
magazine. "Taking Issw" appears every other week 
in Legal Times.' ' , 
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"Last gUp' scramble 

to clear: up backlog· 

By Tony Mauro 
USA TODAY 

A large number of vacancies 
on the federal bench bas some 
critics complaining; But the 
Ointon administration Is de
fending its record on judicial 
nOminations. 

More than 10% of the 837 
federal judgeships are vacant, . 
at a time wben eonaress is on 
the verge of increasing the 
courts' workload With a crime 
bill that creates dozens of new 
federal crimes. 

Jon Newman, c1uef judse of 
the federal appeaJs c:oun tn. 
New York. recently criticized 
both the administration and 
the senate, wruch con!nns ju
dicial nominees. 

'7be number of vacancies is 
unacceptably high," Newman 
said. '7be duration of these va· 
cancies is absolutely di!qp'ace
tul... · 

But Assistant Attorney Gen
eral Eleanor Dean Acheson 
says, "I a.~utely• ..,.essive

ly! disqree" the pace of ap
polntments bas been too slow. 
"Critics have no clue as to the 
process and how incredibly 1m
portant It is to be deliberate." 

Acheson DOCes that Prest· 
dent Ointon bas appointed 100 
judges since taking otIce, com
pai'ed With 70 at this point in 
the Bush administration and 88 
in 'the Int Reagan administra
tion. Bush left ollce With 113 
vacancies pending. 

Between the Justice Depart
ment and the White House, 
Acheson says, 20 SIaIers are 
working on judicial DOmina· 
tions to clear up backlop.

Acheson says a "last IISP" 
don Is under way to an-
Bounce more nominees In 
coming weeks so they can be 
conJlnned by the end of this 
eesSion of Conpess. 

Both last year and thls year,
reSources of both the adm1nis
tration and the Senate were cU
verited by SUpreme Court ~ all. AcroIs the bcmd. we bave 
poihtments - whieb get tar bad 101M excellent CIIDdidates more lIICI'\ltiny tban lower court .to work With.", 

DOIDinaUoos. 
The IIdmiDIstradoD Is Win

lUng praise tor the diversity of 
l1s appotDtees. 

Nearly ooe-third of Cllnton's 
appoiDtees are women. and 
38% are members of a mI.Dor· 
tty IfOUP. aa:ord1D,g to the Alli
ance for Jusdce. 

In March, OintoD named 
onJy the IeCODd NaUve Ameri· 
can in history to the federal 
beacb - Micbael Burraae of 
Oklahoma,. member of the 
Cbodaw Nat1oIl. Be was con
Inned tor • cltIIrId court leal 
by the SeDate on June 8. . 

*1be admiDisI:rat1oo Is work·_bard to take IdvaIIIa8e of a 
. FldenopportUDlty to c:han8e 

the face of the juclidary." says 
alliance executive director 
Nan Arorl. 

"People usee! to say there 
was l teD!lioo between acel· 
IeDce and di'Yerslty," Acbeson 
says. "'We bavm't fouDd that at 

5/ 
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Thomas: The' 
high court's • 
contrarian 

By Tony MauroJustice says USA TODAY . 
'the dirty 

Show Supreme Court JWh

little secret lice Oarence Thomas the ex·; 


peeted path, and he'll walk the' 
offreedom is other way. . .; 
Tell him justices should I
that you are steer clear 01 controversial' 


19ures, and Thomas will host·
on your own' conservative talk show bost' 

Rush Umbaugh's wedding. asl 
be did last month. 

Tell hi!Tl be'd be Wise to cozy up to the media establish-: 
ment, and Thomas will state, as he did to a book author I 
recently, that T1w Washington Post and The New York! 
Times "can say absolutely anything they want about me. Ii 
Will never read them again to see it" . 

Tell him to lake up the late Thurgood Marshall's liberal I 
mantle, and he'U speak OUt against prisoners' rights. as he: 
did in a rulin8 just three weeks ago. Brutality in prisons. he : 

" 	 IIIU'uged, Is inevitable: "Prisons are 
necesartly danlerous places."

It bas been IHl8l'ly three years 
smce tbomas. 46. burst onto Ole g. 
tloDaI scene With CODIrmation bear
ID&S tb.at featured Je1'JI8donal sezua.I 
llaralsrnent cbar8eS by tenner em
ployee AnIta HW. . 

SInce Olen. tbomas bas "yed
larlely out ot Ole P\lI)Uc eye. He al
most never tpeUs from Ole bench. 
He sometimes .. weetsWitbout 
IIee1DI lDOtber j1aUc:e. ADd. after 
wort be almost always t't!t.reaZs to Ids 
IUbW'baD Ilome Wltb Ids WIfe aad 
best tJ1eDd. VlqJtDJa LImp tbomas. 

But In J"IU'e pubUc __ - o1~ 

leD betore CXIDIeI'VItive 8fOUp!I tbat 
,upported blm ~ Tbomas bas 
dW1ed a dIStiDctIYe COIU'Ie, like DO 
OCber Justice III receat memory. 

Some say Ids mUtary ,Iow'Dey II a 
thumb·tn·your-eye camp.l,n to 
avenge Ole c::oJWmal1on onIeaI be 
faced at .. 43. nat tbeory II fUeled 
by • comment be bas made more 
tIWI once: "TIle.oat 43 yeaJ'I wW be 
my answer to wbat bappeDed." 

tbe Rev. Jae JacboD c:rtUdzed 
tbomas' bostlD& of Umba\llb" wed
dIn8 as ". coatemptuous. 1Di'OUr.
f8ce poUtlc:a1 act. quite Improper In 
Ole poUtlc:a1 sense." 
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AP 
CASTRO: May allow 
mass exodus . 

WASHINGTON 

,u.s. ready to contain 
Cuban refugee threat 

I 

The Clinton administration is moving quickly to defuse 
the latest Cuban refugee scare and dispe\.fears that~another 
Mariel-style mass exOdus from the communist-ruled island 
might be unleashed on southern Florida. : 

The White House said Monday it rejects Cllban leader 
Fidel Castro's statement the United States encourages Cu
bans to leave their country illegally. It said it will not let 

him "dictate" U.S. policy. ' 
White House press secretary 

Dee Dee Myers, comme~ting on 
threats by Castro to permit a mass 
exodus of refugees from Cuba to 

, the USA, said the United states has 
drafted a strategy to deal with a 
surge in boat people but has seen 
no significant increase. ' 

"Obviously we're keeping a 
close eye on it and making contin

, gency plans to deal with any even
tuality," Myers said. But iti may be 
moot because the anxiety:about a' ' 
boatlift on Friday had faded by 
Monday. "It seems quiet; at this 

, point," Myers said. ' :. 
In Miami Cuban exile leader Jorge Mas Canosa, chaIr

man of the' infiuential Cuban-American National Founda- ' 
tion, says ,the Cuban problem "is n?t going to ~ solved by 
Cubans leaving the island and commg to .t~e l!mted States. 
The problem is going to be solved by eXllmg Just one man 
. . . and that man is (President) Fidel Castro."; 

Meanwhile, the U.S. Coast Guard in Miami said its ships 
picked up 230 Cuban refugees in the seas between ~uba and 
Florida over the weekend: 61 Cubans Friday. 115 Saturday 
and 54 Sunday. The people on makeshift boats and rafts le~ 

, Cuba amid reports of unrest after three ferryboats ,were hi- , 
jacked in nine days by Cubans hoping to reach th~ USA. 

HEFLIN FINE: Sen. Howell Heflin, D-Ala., was released 
from a Birmingham, Ala., hospital after a pacemaker was 
implanted inhis chest. HeDin, 73, left in "very good shape," 
says University Hospital spokesman Hank Black., ~e was 
hospitalized last week after complaining of chest pains. 

PEYOTE OK: The House approved a bill protecting the 
religious use of the hallucinogen peyote by Native Ameri
can tribes. While federal regulations have protected such 
use, the Supreme Court ruled in 1990 tha~ the Constituti~n's 
religious freedom provisions do not prOVIde th~t prote<;tlO.n 
and that specific legislation was needed. A SimIlar bIll IS 
pending in the Senate. 

CUSTOMS EMPOWERED: Customs agents will be giv
en more authority to conduct international drug-smuggling 
investigations, under im agreement announced by Attorney 
General Janet Reno and, Treasury Secretary Lloyd Bent

. sen. Customs agents 'doing drug work will no longer have to 
get authorizations for each investigation. , 

LOGGING BANNED: The House approved a l!Ieasure 
that would permanently ban logging on 22,000 acres of for
est preserve at Oregon's Opal Creek. The Clinton adminis
tration opposed earlier versions of the bill, but now supports 
it It has not yet been introduced in the Senate. 

Written by Erin Einhorn. Contributing: Juan Waite. 

I 
IN AQABA. JORDAN: Israel's Yltzhak Rabin, left, and Jor
dan's King Hussein after opening a border crossing. 

Border crossing bolsters 
Israeli-Jordan peace pact 

Israeli and Jordanian leaders have cemented their c~m· 
mitrnent to peace with the opening of a new border crossing 
and a cruise in the Gulf of Aqaba. 

Negotiators from both countries follow up Monday's cer
emonies with talks today on water rights, eConomic cooper· 
ation and border demarcation. . 

Israeli Prime Minister Yitzhak Rabin took hisflrst public 
. steps on Jordanian soil and Jordan'S King Hussein entered 
Israeli territorial waters during a cruise with Rabin. 

The ceremonies on land and at sea cemented. the decla· , 
ration just two weeks ago by the two leaders that they were 
ending the 46-year state of war between the tWo neighbors, 

.The new border crOSSing is near Jordan's port of Aqaba 
and Its Israeli neighbor Eilat . 

Secretary of State Warren Christopher, guest of honor at 
the border ceremony, ended a Mideast pe~ce mission w~th 
a meeting with Rabin in Jerusalem. He saId his talks With 
Israeli and Syrian leaders produced "good progress" but 
did not elaborate. Israeli-5yrian negotiations are stalemated 
over the.Golan Heights, captured by Israel In 1967. ., ' 

KOREAN TALKS: u.s. and North Korean diplomats re
ported slight progress in talks about opening North Korea's 
nuclear program to inspections. "There is still a long way to 
go," said U.S. negotiator Robert Gallucci. .In exc~an~e for 
inSpections. North Korea is asking for dIplomatIC ties to 
Washington and a modern light-water reactor to replace It'> 
aging graphite-moderated reactor. It also will need help for 
its isolated, deteriorating economy. 

BOSNIA WAR: Ethnic Serbs in Bosnia-Herzegovina feel 
vulnerable for the first time after being cut off by old patron 
Yugoslavia, a move that could cripple their mechanized 
army within months, said Lt Gen. Michael Rose, theUmt~d 
Nations' top peacekeeper in Bosnia. Serbian-led YugoslaVia . 
closed its borders with Serb-held Bosnia last week to stave 
off sanctions by the United Nations as punishment for the 
Bosnian Serbs' refusal to accept anew peace plan to end 
the civil war In the tormer Yugoslav republic. 

ALSO: A dam burst following heavy rains incentral.R~s
sia's Ural Mountains, washing away 140 houses.and kl~l~ng 
at least 10 people.••• The IRA shot dead a part-time Bntlsh 
soldier in his butcher shop near Belfast, a day afte~ Protes
tant extremists killed a pregnant Catholic woman: .. 
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SHAVING' CREAM, LINE ONE. Prank- Early Evidence 
sters at the Pacific Stock Exchange last Few people now deny that mortgageLabor Letter week put shaving cream on the hearing end discrimination exists. For three years, the 

of telephone receivers 'and told co-workers a federal government has, gathered evl· 


A SpeCial News Report on People call was waiting. Victims ended up with an dence: Black loan applicants are rejected 

And Their Jobain Offices " ear full of shaving cream. '"We got a guy twice as often as are whites. Other minor!· 
'I twice in one day," one trader chortles. ties, most notably Asians, fare better but 

Fields and Factories , L\ ' ' ,also face unequal results. Yet such evi·r I SURROGATE SHRINKS: ,Search firms dence has drawbacks b~cause, It d?esn't 
VERBAL ABUSE, from swearing to provide more and more counsel1ng advice. take Into ~cco~nt the apphcants credit and 

shouting, grows as a workplace problem. Search firms and placement consultants Income histOries. . .. 
An American Managemt'nt Association spew out all sorts of tips to. workers and ,Anot~er wa~ to shed light on the I~sue ,IS 

; survey of 500 companies shows that more bosses; some hire public-relations firms to with t~IS test. Does a lender brmg 10 
than 60% of reported incidents of workplace : tout their counseli:lg expertise. Psychologist ~roporllonateIY. as many loa,n ~ppllca
violence involve threats or harassment. The 'Craig Dreilinger, who heads Dreiford tlOn~ - whether or not th~ applications re
Justice Department has added questions on : Group, a Bethesda, Md., consultant to com- s~lt In loan~ -. from heavily black c?mmu
verbal abuse in the workplace to its annual ,panies that are cutting employees, warns mt1es~ithln It~ market ~rea as It does 
National Crime Victimization Survey. It (against "employee co·dependency" created oyerall. If so, Its marketm~ eff?rts are 
plans to release the data on verbal violence :by generous benefit programs. Drake Beam vigorous. ev~rywhe.re. If not, It Is 10 ~ff~ct 
this fall. ," :Morin, a New York outplacemerit firm, ad- cherry-pIcking busmess from whItes while 

Anthony Baron cha'rma f th S· 'vises job seekers on how to negotiate pay avoldi~g black areas. , 
Center for Quality Mlanag~~ente i~n§i~, land benefits, as well as how to win nonsa- , While loan-rejection results .can be ma
Diego, says that verbal abuse is "like put
ting a bomb in Ii workplace; you're picking 
up the pieces afterward," because morale 
and productivity can suffer. He says that 
more complaints are coming from workers 
in small businesses and government agen
cies. The U.S. Postal Service and the Army 
have recently used consultants to advise 
personnel on ways to deal with verbal abuse. 

"The workplace has never been more 
stressful" with "increases in every kind 
of unpleasantness," says, the manage. 
ment association's Eric Greenberg. 

A GRASS·ROOTS EFFORT: SUicon Val
ley Landscapers try to organize. 

About' 15 gardeners pushing lawn 
mowers led It march of ,600 mostly Latino 
wO~kers Friday through downtown San.Jose, 
Cahf. It was part of an effort by the Service 
Employees International Union, which ran 
the controversial Justice for Janitors cam. 
paign to organize cleaning personnel, to 
represent the area's estimated 2,000 lana
scape workers., 

The first goal is to put pressure on Sony 
which subcontracts from a landscape fim 

:Iary perks such as office art, travel luggage nlpulate~ and explained away, It l~ hard to 
!and an office view. ' do so With the, results, of marketmg out
: 'Innis Co., a DaIlascareer-consulting reach: An ap,~hcatlons-share test Is "the 
firm, advises executives to pack a resume smokmg gun of redllnlng. says the Rev, ' 
,"along with suntan lotion in your summer C~arles ~t1th. a Boston-based advocate of 
vacation suitcase" in case they find a possi- faIr lend mg. . , 
ble job opportunity at the beach. Battalia, Mortga~e len~ers say the test unfairly 
Winston International. a New York execu_lmPlles dlsc~lmmation ,.wh~n they are, 
live search firm, suggests packing an extra n:erely fOllowm~ economIC dIctates. Inn~r
shirt in a briefcase before interviews on hot city loans often mvolve depressed. volatile 
~ays. Dale Winston, BattalIa president, says and thus risky areas-the areas tha~ many 
they are filling a gap brought by "diminish- l~r~eretaIllng and sup~rmarket chams are 
Ing mentors" within corporations. Similarly wary of ente~1Og. Such loans also 

Another Battalia tip: Job seekers who are g~nerally small ~nd reqUire extra 
'color their hair should "have it done analYSIS, such ~s verlfymg data on co-bor· 

professionally, so no one frnowi for rowers, that drives up costs. 
I sure." ' ',,' Chasing Big Loans ' 
, "'You can barely' make any money on 
i THE CHECKOFF: Sen. Metzenbaum of smaller loans," says Terrance Hodel, pres
Ohio steps into the baseball war, by Issuing a Ide~t of North American Mortgage Co., 
statement that he is "working on a baseball whichscored rel~~iveIY poorly on the m~r

,strike solution." . . . Potomac Nannies In k~t-share test., This is a low-margm, 
' J;lethesda, Md., coins aterm for nannies who hlgh-v?lume business,. and the way ~o 
wanta lotofperks: "Hvantnannies." , ' i make It pay Is to get bigger lo~ns. That s, 
': -ASRA Q. NOMANJ the main reason we ,are not mvolved In 
'I', ' 'I these areas. It has, nothing to do with' " , race." , ' 

Organizers Skewed Marketing' that uses nonunion workers. Nonetheless, the share;of·applicatlons 
plan to target Intel, the computer-chip , -, ' test seems to gauge accurately the effort to 
maker, for the same reason. One gardener S" , ' '. "reach inner·city blacks. For this article, an 
complaint: pestiCide spillS. Miguel Hernan-. overall share for each lender was derivedorne Mortgage Fums 
dez, a gardener who is involved in the' , from the number of home-purchase appll· 
campaign, says workers also don't have N 'I t BI k A ' cations it receIved In all states where it 
ready access to bathrooms. Options: gas : eg ec ac reas operated In 1992 (the ,latest year for which 
stations or bushes. ' , M' Th B k ,figures are available) .. Looked at next wasore an an s Do 

BEAN COUNTERS: Surging prices raise 
cost of office coffee. 

Quill Corp., a huge office-supply firm Check of Applications Shows 
that sells coffee. estimates frost damage to . 
Brazil's coffee crop will cost U.S. firms as : Many Lenders, Focusing
much ,as S1l2 million more for office coffee ' 
drinking, which accounts for 20% of U.S. Efforts on' the Suburbs 
coffee consumption. This summer Quill has' 
raised nongourmet coffee prices 50%, and ----- 
gourmet prices 15%, and more increases are Higher Cost Is Often Blamed 
'expected. 

Margie Hughes, a senIor lab technician 
at DuPont Co. In Wilmington. Del.. boosted 
monthly dues for her coffee club to 55 from 
S3. The two'pound Maxwell House coffee she 
buys almost doubled to $7.89 from 53.99. Ms. 
Hughes left the receipt by the pot to prove to 
her coffee-club naysayers she wasn't goug

- ItI 
By RALPH T. K!~G JR. 

Staff Reporter ofTH!!: WA:LL STR!!:!!:T JOURNAL 

' . CHICAGO-PNC Mortgage is one of the 
cO'untry's top five home lenders. and here 
on, its home turf, it is a fierce competltor: . 
But. not in the view of Larry Powell, an 

ing: "It just kills me." , 'African-American who owns ERA Pre
, The reporters in the TreasurY Depart- ferred Realty, a real'estate brokerage 
ment pressroom won't raise prices; their firm on the largely black South Side. 
coffee fund has a $200 surplus to absorb "~NC?" he says. "Never heard of 'em." 
higher costs. ' ;A reliable flow of home loans is the 

PRESIDENT AND MRS, CLINTON have 
~eatured Safeway in their health-care lobby
mg. A few months ago, the first lady went to' 
a Safeway st?re and heralded the company's 
employer'pald ~ealth plan. Now, union 
workers in Washmgton-area grocery stores 
wear buttons saying: "Tell Congress that 
you want what I've got. .. One hopeful target: i 

cart-pushing U.S. lawmakers. 
, 

PANTYHOSE RUNS plague women but 
there's a male equivalent: ripped pockets, 
When men sit quickly In a chair, their pant 
pockets sometimes catch on the armrests
and tear. It happens even with new sleeker 

, 
chairs. The repair cost c~n run $30. It has hit 
Scott McLucas ~t New River Media, a ~ash
!~~ton produ~tlon co~pany, se~eral times. 
It s the workmg man s burden, he says. 

lifeblood of Mr. Powell's trade_ But only 
~maller lenders, which tend to have higher 
mterest rates. more limited products and 
les's staying power. knock on his door. PNC 
Mqrtgage Corp. of America, a unit of 
Pittsburgh·based PNC Bank Corp.. and 
many other major mortgage bankers "are 
not trying to pursue business In this area ", 
he says. " 
' !Nor in many other predominantly black 
co~munitiesacross the country. While 
commercial banks and thrirtinstitutIons 
have often been accused of redlinlng, an 
analysis of Federal Reserve Board and 
C B db, 

ensus ureau ata y this newspaper
shows that the biggest group of home 
'lenders - the fast-growing mortgage 
tJarikers, which don't take deposits as 
banks and thrifts do-includes many oUhe 

.,institutions that have most assiduously , 
avoided black areas. 

,its share of loan applications from res!' 
dents of census tracts that are 75% or more 
black in those states. Nearly ali the 100 
lar~est lenders, including ,banks and 
thrtfts, operate in more than one state. 

Conclusion: or the natlon's top 100 

mortgage lenders In terms of applications. 

63 had less penet~ation in largely black 

areas than they did overall and, m most 

cases, significantly less. Mortgage 

bankers, which account for 75 of the top

100. make up 50 of those 63 deficient 

lenders, or 79%. The other lenders - banks 

and ~hrlrt l!lstitutions, two groups subject 

to fair-lending regulations- had a compar
atively good record, suggesting that they 

have been unfairly accused of discrimina·, 

t~on, ~ut ma,ny mort.gage bankers ~oing" 

little mner,clty lending are banks and 

thrifts' unregulated subsidiaries. 

Some Poor Performers 

Some big mortgage bankers were 
among the worst performers by this gauge. 
Directors Mortgage Loan Corp., for exam· 
pie, got two applications 'of every 100 
received by all lenders In its overall mar
ket. but only 0.3 application for every 100 
from the largely black areas within its 

'market. Thus, the ratio of its penetration 
of black areas to its penetration of all areas 

'is a very low 0.15. Other poor performers 

by this gauge included Countrywide Fund
ingwith a 0.3 share ratio, Prudential Home 

Mortgage at 0.44, PNC Mortgage at 0.45 

and Norwest Mortgage at 0.59. 


Yet 34 big lenders showed up relatively 

well, with share ratios above 1.0, indlcat~

. Please ,Turn to Page A6, Column II/ 
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Some Mortgage Firms Neglect V 

Predominantly BlackCofnmunities 


Continued From Ji1rst Page 
ing that their share of appllcat!ons from 
black areas was greater than their share of 
the applications from all areas where they 
do business. These lenders include plenty 
of I!lortgage bankers, and giants at that, 
sucli, as Margaretten & Co. and the Na
tlonsBancMortgage Corp. subsidiary of 
NationsBank Corp. of Charlotte, N.C. The 
size of this group may be, surprising, given 
the perception of endemic lending bias. ' 

The mortgage bankers with weak out
, reach in predominantly, black areas all 
say they are trying to flx the problem. If 
they don't, they may be forced to. Con
gress has proposed ending their exemp
tion from fair-lending rules. and their' 
nonexempt rivals are clamoring for that. 
New rules proposed by regulators seek 
to impose some requirement to lend in 
min,ority areas. 

In addition, the federal government 
subsidizes inner-city leriders, but its 
decades-old programs have been plagued 
by abuses, have accumulated massive 
losses over the years and, Ironically, 
sometimes undermine the very communi
ties they are deSigned to help. 

Mortgage bankfi!rs. although around 
for del=ades, mushroomed during the S&L 
debacle and the recent refinancing boom 
and last year made more than half of all 
home loans. Yet, they are, barely visible; 
they get most oftheir buSiness through in
termediaries such as real-estate brokers. 

Mortgage bankers often don't pene
trate black neighborhoods as well as com
mercial banks and thrifts do because their 
operations rely more heavily on a high 
volume of cookie-cutter loans,' ones that 
are a snap to approve, and these are more 
plentiful In mostly white suburbs than in 

, mostly black Inner cities. In addition, 
mortgage bankers need higher' volumes 
because they lack the cheap source of 
funds available to banks and thrifts-de
posits. In fact~ they borrow from banks. 

Although serving black neighborhoods 
poorly may have little to do with racism, It 
carries a high SOCial, cost. Areas that are 
more than 75% black are home to 10.6 mil
lion blacks, or 35.5% of the nearly 30 mil
lion African-Americans. Partly because of 
restricted access to capital, just 7.7% of all 
homeowners are black even though blacks 
constitute 12.1% of the U.S. population.

,'Because home ownerShip fosters a com
mitment to community, a sense of belong
ing to socl~ty, It is likely that blacks' diffi
culties in buying homes increase the 
alienation some feel. 
FEW LOAN APPUCANTS 

African-Americans,' and especially those 
living In largely black communities, are un
derrepresented in the pool of mortgage ap
plicants. In, 1992, blacks submitted just 
5.6%, or 128,000, of the 2,250,000 applica
tions. Only 25,000 of those were from blacks 
in black communities. Companies such as 
Directors Mortgage say they have open
door pOlicies and don't discriminate; yet in 

1992 the Riverside, Cam., company took in 
ju:;t 51 loan applications from largely black 
areas, out of its total of 24,830. 
: "The issue of application rates is ab

, sohitely critical to closing the disparity in 
terms of dollars that are lent to communi
ties of color," Rev. S~ith says. "It's impos
sible to get from where we are to where 
we need to be if lendersdon't aggressively 
market in these communities." 
, The place to find aggressive marketing 
is in suburbs such as Carol Stream. about 
25 miles west of downtown Chicago. With 
thousands of newly built tract homes for 
young, up'and-coming families, mortgage 
bankers flock to it. One of their first stops 
is at the Coldwell Banker office, the most 

,	active real-estate agency in town. 
, Nancy Taylor, who manages the office, 
says she gets about 20 visits a week from 
loan officers. Some drop in repeatedly; 
begging to see her and pestering her 
agents. Rate sheets and other promotional, 
lnaterials pour into the office. "We get 
very good at standing over our garbage 
7ans going through our mail," she says. 
TARGETING THE SUBURBS 
': Among the national lenders bombard
ing Ms. Taylor and her staff is Norwest 
~ortgage. The subsidiary of Minneapolis· 
~ased Norwest Corp. attracts more appli
cations for home-purchase loans than any 
other lender, many from first-time buy
ers. Norwest Mortgage has 707 offices . 
across the nation, mostly in places such 
~s Carol Stream. The way Norwest builds 
market share is "to go after the suburbs 
first," President Mark Oman says. "We 
start small. hire a few people, gain name 
recognition and spread to an adjOining 
market. We tend to ring a city before we 
go into the heart of it." . 
: But going into the heart seldom means 
a heavily black urban core. Norwest has no 
~ffice in South Central Los Angeles, though 
it has 19 in the region. In Chicago, it re
cently closed two offices that were near the 
black South Side. Mr. Oman declines to 
specify how many of the firm's 2,800 loan 
officers are black but says 8% belong to mi
nority groups, up from 5.3% in 1992. 

Even Norwest isn't aggressive enough . 
to win most of Ms. Taylor's business. PNC 
Mortgage does. It pays for a lot of the 
Coldwell Banker office's advertising, of
fers loan-fee discounts to. her customers 
and sponsors home buyers' seminars at a 
pizza restaurant. Once, PNC took her 
agents on an open-house tour complete 
with a catered lunch. The upshot of such 
.Iavish attention is that her customers. 

even those with· credit problems. almost 

~Iways get loans. "We have lots of op

tions," she says. . 

: Real-estate agents in heavily black 

communities almost never get perks such 
as catered tours, and mortgage options 
are relatively few. With competition 
weak, the result is a lot·of disappointed 
would-be home buyers. and rampant 
abuses, such as price gouging. 

HOW THE DATA WERE ANALYZED " 

The accompanying article and tables are 
based on The Wall Street Journal's analysis of 
2,250,000 loan applications received by U.S. 
lenders In 1992 and of data on the 1990 racial 
ma:,eup of census tracts. 

The analysis focused on applications for 
mortgages to buy one-family to four-family resl· 
dences, Including mobile homes. Applications 
that did not specify the loan amount and the ap
plicant's race. sex and income were eliminated, 
as were those for which accurate census-tract 
data weren't available. , 

To assess lenders' Interest In marketlilg 
loans in predominantly black neighborhoods, 
the Journal first counted the number of appllca· 
tions each lender received on property iii ali 
U.S. census tracts. It also calculated the num
ber of applications a lender received on prop
erty In censu,s tracts where bJa~ make up at 

ieast 159~ of the population. 
The Journal next computed the percentage, 

or share, of applications a lender garnered in ali 
states in which it operated. and then the share 
of appllcatlons a lender received from census 
tracts With a' black population of 15% or more. 

I For each lender, a share ratio was derived 
by dividing Its percentage of predomlnantly
black·area applications by Its overall share of' 
applications. Aratio of one Indicates equal 
penetration in black and nonblack areas. A 
r~tio less than one shows less marketing pen
etra:tion In black areas than white, and a ratio 
greater than one shows more penetration In 
black areas. 

, Under government rules, lenders and 
their affiliates and subsidiarIes report sepa

• rately and so are shown that way on the list 
below. .. 

Last year, for. example, a Fleet Finan
cial Group Inc. unit settled complaints 
that it preyed. on blacks in Georgia by 
charging usurious interest rates of up to 
30%. It agreed to pay $35 million of conces
sions, including cash refunds and interest
rate reductions, and make S70 million in' , 
low-interest loans over a five-Yl:ar period. 
"There were practices there that were in· 
appropriate. and we fixed them," says 
Michael Zucchini, vice chairman of Fleet, 
of Providence, R.I. , 
STRUCTURAL PROBLEM 

In many ways, the problem is struc· 
tural. To drum up business, major mort
gage bankers don't use the kind of mass
media advertising, much less retail, 
branches, that commercial banks do. In
stead, they tap· what are known as mar-· 
keting channels. The richest channels are 
real-estate brokers and Independent mort
gage brokers, whO tend to cluster in sub
urbs. Other channels for referrals include· 
big corporate employers and existing cus· 
tomers. All these channels tend to yield 
few new African-American customers. 

Prudential Home Mortgage, for exam
ple, doesn't have a walk-in branch in 
Newark, N.J., a .predominantIy black city 
where its parent, Prudentiallnsurance Co. 
of America, is based. In fact, it doesn't 
have one anywhere. its roving' sales force 
concentrates on getting contracts from ma
jor companies relocating employees. 

Moreover, "there is a skew away from 
blacks being relocated. I don't know if 
that reflects corporate America or what," 
says Douglas Rossbach, Prudential Home 
Mortgage's senior vice president for mar
keting. He adds: '~We can't drive people 
into a branch if we don't have any. The Is
sue comes down to how much Iblack busi
ness] can be obtained through the way the 
company Is set up. II 

Like Prudential, PNC Mortgage makes 
thousands of loans without ever seeing its 
borrowers or their neighborhoods, Inside 
PNC's telemarketing headquarters. in an 
office park in suburban Lombard. Ill .. the 
chasm between mortgage bankers and 
low-income black borrowers is palpable. 
Cubicles full of well-dressed, mostly white 
salespeople make calls around the coun
try. using leads from the channels. and 
tap at computers while posing scripted 
questions such as: "Does the buyer have 
sufficient funds to close this 10rll1,'" 

'EFFICIENT AND PROFITABLE 
The Impersonal, volume-\iriven system 

tends to weed out quickly a prospective 
borrower who has had a car repossessed 
or once filed for personal bankruptcy. But 
it is. efficient and hIghly profitable. Last 
year, 38. mortgage consultants at Lombard 
closed 7,600 loans-200 per person-with
out leaving their seats. A local S&L officer 
typically writes 100 to 150 loans a year. .. 

PNC says it plans to attract more black 
borrowerS by opening branches. loosening 
underWriting criteria and contracting· 
with credit-counseling groups in inner· 
city areas: "We have undersel'ved our 
cities," says Walter C. Klein Jr.. its chief 
executive. "I should kick myself in the 
butt for it." (PNC. formerly Sears Mort
gage, was sold by Sears. Roebuck & Co. 
last year: Mr. Powell, the real'estate 
agent, says, "I never knew Sears was in 
the mortgage business.") 

Mortgage bankers .undersel'Vl' blacks 
through their choice of turf and operational 

structure,. but also by the cookie-cutter 
loans they favor. Their products are 
geared to once-over·lightly underwriting, 
high·speed processing and immediate sale 
to outside Investors. The investors, mainly 
Federal National· Mortgage Association 
and Federal Home Loan Mortgage Corp., 
scoop up huge pools of mortga~s.based on44 
assurances that they fit rigid formulas. 

.The two companies, which are privaiely 

uwn~ ~m were a..~d bY~;;d. 



Lenders from the 100-largest list. ranked by the ratio ofcompany's share of predominantly black-area applications to share of all applications in' 
states where it,operates, Based on nationwide data lor 1992, 
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Purchased In October 1992 from the Resolution Trust Corp, by a,private group after the agency 
, 0.fi5 	 seized EI Paso Savings & Loan, Accubanc's former, owner: Company moving to implement'new 

fair-Ienoing policies. 

Caters to affluent customers with'minimumS350:000 loans, Other mortgage units of Chase 
Manh'lttan Corp. (Chase Home Mortgage and Troy & NicholS) have signifi,cantly better records in 
attracting borrowers from black areas. ' 

are implicitly backed by the U.S. Treasury. 
insist, for example,that borrowers' debt 
service be less than 28% of their gross in
come, that they have worked alleast two 
years at the same type of job. and that 
they had no more than two late credit-card 
paytl1entsin the past year. Exceptions re
quire extra paperwork and gum .up the 
works, Low-income bh)ck borrowers tend 
to have lots of exceptioris. 

Countl'ywideFunding became a huge 
mortgage underwriter by drastically 
streamlining the approval process and 
thus pleasing third parties that send it 
most of its business: "What is of interest 
to the referrer is how fast you process a 
loan, What distinguishes you is price and 
service, because the product is a commod
ity," says Jerry Baker; managing director 
of production for the unit of Countrywide 
Credit Industries Inc. 
BRO~ERS BLAMED 

Mr. Baker blames Countrywide'S poor 
penetration in black communities on its 
"business partners," such as independent· 

. mortgage brokers, who are free to pursue
loans wherever and to whomever they 
wish. Because the mortgage brokers are 
paid on commission, they gravitate to 

Most largely black'sections in its maiket area are in Milwaukee. where it is relatively inactive, 
Much lending focused on Minneapolis/SI. Paul, which has few black neighborhOods, 

Operates in fair, non discriminatory manner. Became aware of ineffective marketing to blacks 
last year, Recruiting minority mortgage brokers and re-examining policies, 

Active in rural areas where few blacks live and in cities with few largely black areas, Offers pro
grams to educate and attract minority home buyers, includilig'low-down-payment loans. 

,., Lending focused on parts 01 Virginia and Tennessee with few largely black neighborhoods. 
Recent expansion 'includes more such communities. PartiCipates in local home buyers' 
seminars. . 	 , 

Offices are thinly dispersed in many states, so comparison to more geographically concentrated 
. lenders is unfair. "Everyone at Guild is very in tune with lair lending," an official says· ' 

Preoccupied with refinancing mortgages 01 existing customers instead of new business and 
bought 113 of its mortgages from third parties, Began addressing mino rity lending deficiencies 
last 

This subsidiary and Mellon Bank are linked operationally so records should be conslderedlointly 
(bank's share ratio is 2.78). Company says its. limited operations in some Cities distort results 

Located in predominan"y white suburbs where lucrative, targe-balance loans are abundant. 
',0.28 Recently initiated inner-City marketing efforts. The faiHending "responsibility has caught up to 

us," . 

; 	tures in black enclaves of Phiiadelphia, 
Miami, Washington and Chicago. and 

I they are skilled at teasing out of a loan 
applicant information, that helps justify; 
say, a chaotic job history and enables 
the applicant to qualify. . 

Margaretten's Leonard Flowers, a 31; 
I year·old, African'American loan officer, 
t often counsels borrowers for six months 
, before they apply. One client, Katherine 
I Parker, a welfare caseworker, almost 
: gave up on buying her $55,000 briCk bun
: galow after one lender balked. Citing 
i credit problems lingering from her 1986 

huge FHA lender, had a 16,5', rate. 
And however moral. Margaretten 

:wasn't reluctant to impose steep charges. 
Until late 1991. a $20,000 :vtargaretten' 
mortgage could cost up to five percentage 
pOints 'more in up-front fees than a 
$120,000 one, Mr. Beck says, Federal regu- ' 
lators have limited .the industrywide prac· 
tice, known as tiered pricing. loa maxi
mum fee differential of two points. "The 
market should allow you to cMrge what, 
you need to charge," Mr, Beck says, "We 
did that, and we're not ashamed orit.". 
AMAVERICK LENDER 

: bankruptcy. Advised by Mr. Flowers, sheIn any case. these are the kinds ofisays she cleared up the matter after lots 
, of phone calls and letters. Without extra 

help. Mr. Flowers estimates. 90% of his. 
borrowers wouldn't get approved. 

'A KIND OF MORALITY' . 
I "We think minority loans are quality 
[loans," says Felix Beck. chief executive of. 

.J Margaretten. which Chemical BankIng 
j Corp, of New York acquired last month.' 
'I "There's a kind of morality that pervades 
~ everything we do." ." 
1 But Margaretten is no charity. The 
.prbfitable company doesn't bear any risk 
10n most of its loans because the Federal 

places where home prices and sales vol- . Housing Administration guaranteeS them. 
ume are high and where borrowers~credit-iFHA loans, made:throughprivatelenders. 
worthiness is easy to assess. Countrywide 1ate widely available in black neighbor-
has opened several offices in black areas :hoods, but conventional· loans, on which 
and is trying to link up with more black Iunderwriters retain the risk. are not. 
mortgage brokers. he says. As part of this' I Although a blessing to buyers such as 
effort. it hands out a short videO, narrated IMs, Parker. FHA loans also are a curse. 
by Ja'mes Earl Jones. the black actor, and IDe faults on them. have been high for two 
featuring black homeowners. decades because lenders tend to be care-

But fair·lending advocates question the \less and borrowers marginal. Nationwide. 
sincerity of such efforts, What black home "the FHA default rate averages 11%-it ex-
buyers really need, they say, isa widerceeds 39% in some areas for certain perl
variety of products and more-flexible un
derwritlng, Ronald Branch, president of 
an association of black real-estate agents· 

. in Chicago, figUres that sales in his office 
would rise,10'l.- if he could get a loan pack
age to help small investors buy and fix up 
homes. "I've been talking about this for 
several years, but lenders say the risk is 
too high,~' Mr, Branch says. "It's like our 
money doesn't spend." 
. .A few major mortgage bankers do 

· have a long history .of . serving largely 

black communities. Better than mosUs 

Margaretten. a. unit of Margaretten Fi

· nancial Corp. of .Perth Amboy, N,J.~ 

·whose share' of applications in largely 


ods-and is more than double the estl
'mated rate for all home loans. Last year, 
the FHA paid off more than 79,000 de. fault 

.. claims at a cost of $4,9 billion, and its ac
cumulated operating deficit is $6.3 billion, 
according to its fiscal 1993 audit.. ... 
I And neighborhoods can be devastated, 

. Once In foreclosure, an FHA property can 
sit vacant, caught In red tape, for five 
years or more. One boarded~up house ori a . , Mario Antocl. "Unless you focus on some-
block can erode property values. and soon thing. then things don't get done." 

. other. board-ups. loom around it. In si'x ' That is what many previously inactive • 
hard-hit sections of Chicago; 12.5% of the. mortgage bankers' now say they intend to ~ 
FHA loans that Margaretten made be- do. But manypeople in black communities . J 

tween 1986 and 1989 ended in default, ac-' aren't persuaded. "There are some token ' 
cording to research by the National Train-, attempts," says Mr. ,Branch, the Chicago 

headaches that most .big mortgage 
bankers prefer to avoid. They frankly ad
mit that they are creatures of the suburbs 
.and say entrenched players have heavily 

. black areas locked up. But some lenders 
have discovered that they can ['rack these 

.markets and earn acceptable returns, 
In 1989. American Savings Rank, based 

in· Stockton, Calif., and contl'olled by Texas 
tycoon Robert Bass, decided it ;wanted to . 
become a leader in Inner-city' lending.
Starting from scratch, the thrift has 
earned praise In places such as Oakland, 
Calif.. and South Central Los Angeles, It 
opened neighborhood branches and staffed 
them with black "urban lending-special
ists" who must lend within low-income 
boundaries and earn commiSSion rates 500/, 
higher than other loan officers get. 

By 1992, American had granted S145 
million of mortgages to California blacks, 
about half as much as .BankAmerica 
Corp., which has 11 times its assets ,and 
far more marketing clout. In' South Cen

,trat L.A. last year. American made three 
times as many home-purehaseloans as 
BankAmerica, And it has been solidly 

profitable, with anaveragt' five-year re
turn on assets ex,ceeding I';· and a delin· 
quency . rate in low-income areas that' is 

. one-fourth that of affluenf towns such as 
Santa Monica. 

"It all comes down to beiilg there with 

'a. branch." says American Chairman 

black markets is 2.5 times its overall ' fng and Information Center. a Chicago ad- real-estate broker;."Over time, we will see 
share, Margaretten loan officers are fix- ~,ocacy group. Fleet Mortgage. another if it's a showor not.

i
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)ok at the 100 lenders with the most applications in 1992, focusing on their performance in neighborhoods where blacks make up 75% or more of the population. The percentage of all applications represents a lender's portion of all applications made in the state or 
tes where it operates. The black share ratio is a lender's percentage of black-area applicants divided by its share of all applications. Total applications count only those for which accurate U.S: census tract information was supplied. 
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~n Selma, Everything and Nothing Changed·· 

By PETER APPLEBOME 

$.p('clal.lo Tbc NC"..... York Times 

SELMA, Ala. - Bob Mants came to 
the Alabama Black Belt to work for 
civil rights in 1965 and still has a 
cattle-prod scar in his back to remind 
him of "Bloody Sunday," the attack 
on civil rights marchers here that 
evoked the worst of the dying empire 
of Jim Crow. 

Mr. Mants is still here working as 
director of a hand-to,mouth economic 
development agency, trying to bring 
jobs to desperately poor Lowndes 
County. But his dream that he would 
wi' . ~ss an old order steadily giving 

way to a new and better one died long 
ago. 
. "I thought back then, if there was 

any place I wanted to raise my kids, it 
would be here, because they could see' 
black people moving forward, ad
vancing ourselves as a race," said 
Mr. Mants, 51, who on that fateful 

Sunday stood second in line behind 
John Lewis, now a United States Rep
resentative from Georgia, as mount
ed sheriff's deputies attacked and 
sprayed tear gas on marchers advo
cating voting rights. "I was na"ive. 
People may even be poorer now than 
when I came here in 1965. The 
progress hasn't taken place." 

No one can say the old Alabama 
cotton country is the same place it 
was during the 1960's, when civil 
rights workers - blacks like Jimmie 
Lee Jackson and whites like the Rev. 

James Reeb and Viola Liuzzo - were killed 
trying to get blacks the right to vote; when 
the Black Panther Party was formed in 
Lowndes County, and when Bloody Sunday 
and .the Selma-to-Montgomery march led to 
the Votirig Rights Act of 1965. 

Today, in a region where they were .Iong 
denied the right to vote, blacks hold as much 
political power as any other place in Amer
iCa, controlling most of the local and county 
governments in this southwest corner of the 
state. 
\ But . Instead of a place transformed, the 
Black Belt, so named for the color of its soil, 
not the bulk of its population, is a reminder 
that ttlough the civil rights movement ended 
one .orld, it did not create another. 

The schools here are generally still segre
gated, with the old white public schools virtu
ally all..olBck and the whites - working class 
86. well as wealthy - in private academies. 
Th~ nkial violence of the past is largely 
gohe~ replaced by a flood of drug-related, 
black-on-black crime that dwarfs the vio
lence of Jim Crow. The civil rights leaders of 
the 1860's are now the entrenched political 
class, but the state-mandated tax code still 
protects the interests of the white landown-

New South and Old 
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ers who. preceded them. The median family 
income of $18,349 is about half the national 
average and $10,000 below the state average, 
in B state that is one of the poorest. 

Perhaps ':'Vorst of all, it is a place where 
blacks and whites, like punch-drunk boxers, 
are still fighting the same old battles of race. 

"If the swords had .been laid down long ago, 
things could have progressed. further," said 
James E. Ware, who is black and who now 
heads the Dallas County welfare department 
in Selma. "Here we are the cradle of the civil 
rights movement, the mecca of the Voting 
Rights Act. You'd think that with all the 
sacrifices that were made and the lives lost, 
we could have found a way to capitalize on it . 
What saddens me most is that we've never 
done that." i 
. i 

Thetconomy 

Stark :Poverty 
And Tax Breaks 

The rich black humus of the Biack' Belt was 
built up over millions of years from the 
remalr\s of the Iimey shells of tiny organisms 
in what. was once a shallow marine sea. 

The black soil begat cotton,and cotton 
begat a flourishing economy based on slav
ery. And Just as millions of years of geologic 
history determined the Black Belt's econom" 
Ic destiny, the economics of the past have 
shaped the Identity of the Black Belt today, a 
place that is 66 percent black and one of the 
pooreSt parts of the United States. 

With Its enduring landscape of whlttK:Ol
umned antebellum houses and weathered 
shotgun shacks, Its elaborate social ritual of 
cordiality masking dense layers of turmoil, 
the Black Belt defines the South of William 
Faulkner, where the past is Inseparable from 
the present, where the dead still walk, and 
Where everything has changed and nothing 
ha~.. ;· . 
. 'The. past is alive in the ledger dating to 
1928. proudly displayed in the rickety, frozen
In-tlmf! OId'Beechwood Grocery near Hayne
Ville, with its rolling pine floors, dusty canned 
foocf~ and a 1937 Chevy and a 1940 Packard 
Mting outSide. It is alive in the 19th<entury 
porlftllts of the founders of the J. B. Hain 
eomy,any, II cotton and agricultural firm that 

.operates from the back of the Old Sardis 
StOte~th of Selma. It is alive In the count
less Old South and Civil War and civil rights 
and Bloody Sunday observances with which 
bhlck& aM; whites celebrate their separate 
histories. , . 

And mostly It is alive because, for all the 
sacrifite and triumph of the civil rights era, 
nothing touched the economic structure that 

, , 

continued to give whites control of the land 
the jobs and the capital as well as the ta~ 
system that revolves around them. 

"Whl!n the civil rights movement ended, 
InstitutiOnal building didn't begin," said Rose 
Sander!, who is black and a prominent civil 
rights lawyer in Selma. "People were so 
elated to have a victory, to have a President 
say, 'We Shall Overcome' and sign the Voting 
Rights Act, that many people thought the 
ballie was over. That was our critical mis
take. Now there are less institutions, particu
larly economic institutions, that meet the 
needs or black people than there were 30 
years ago." 

The statistics are dismal. Though the South 
led the nation in population growth in the 
198O:s, the 10 Black Belt counties saw their 
population fall by 13 percent, to 187,994, with 
a net migration out of 29,052 people. . 

More than half the blacks live in poverty, 
led by Wilcox County, where the' black pov
erty rate is 60 percent. Only 10 percent of 
Wilcox County's whites' live in poverty. In 
Lowndes County 5.8 percent of whites live in 
poverty and 50 percent of blacks do. In Sel
ma, home to most of the Black Belt's wealth, 
median household income for whites is 
$25,580. For blacks it is $9,615. 

Selma., with a city population of 24,000 and 
a metropolitan area of 31,000, lost one of its 
economic underpinnings in 1978 when Craig 
Air Force Base closed, taking 2,400 jobs with 
it. The agricultural economy that supported 
many small black and white farmers during 
the civil rights era has collapsed, leaving the 
industty10 big agricultural and timber inter
eSts. 

"I tl'iade loans 30 years ago of $100 secured 
by II mule, a wagon and a plow to put In a 
c~,"'88ld Richard P. Morthland, who is 
whitt! Ilna the chairman of the People's Bank 
and Tru!t Company of Selma. "Since then, 
the '#h6Ie system of sharecropping has fallen 
to pteces. Thirty years ago, a farmer who had 
$100,000 in his equipment was a major invest
or.1'odly, you couldn't buy oneCOllon picker 
for 5100;000." . 

Other than the Jobs no one wants, 'like those 
at the nation's largest toxic-waste dump, i:~ . 
EThefJe, about 100 miles northwest of Se:,na, 
almo!t none of the industrial plums that the 
South has won in recent years have come to 
the Black Belt, the Mississippi Delta or any 
of the other largely black areas of the rural 
SGuth, 

"A lot of these -corporate representatives 
or folks' in economiC development will tell 
yOU that eorporations are reluctant to locate 
In pllices where the black population is 35 

• percent Or more," Mr. Mants said. 
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To climb out of poverty, blacks depend on 
some of the worst schools in the nation. 
Testimonv in a landmark school-equity law
suit last year described Black Belt schools as 
having sewage leaking onto playgrounds, li
brary books infested with termites, fire ants 
roaming the concrete floors and tables sup
ported by milk crates, 

In the city of Selma, and nearly all of the 
surrounding counties, public schools a're vir
tually all black, particularly once students 
get to high schooL The one exception is in 
Dallas County, outside Selma, where there is 
still a fair degree of integration in schools 
that are 75 percent black, Indeed, in many of 
the small cities of the South, where the black 
population is not as dominant as it is in 
Selma, the city schools are largely black and 
most whites go to the county schools, which 
are usually controlled by whites. 

In Alabama, the problems of poverty are 
compounded by a state tax code that leaves 
most of the wealth base off the tax rolls, 
making the black electoral gains in the Black 
Belt a hollow victory. 

The tax code is a result of legislation 
passed in 1972 and affirmed in 1978 and 1982 
giving extraordinary tax breaks to landown
ers; in the Black Belt that means the white 
owners of the timber and farm land. The: 
legislation pegged the value of farm and 
forest land at a:', arbitrary value set in 1982 
and said that value could not be increased. As 
a result, an acre of timberland that is taxed 
at $3.93 to the east, in Georgia, and more than 
$4 to the west, in Mississippi, is taxed at only 
$1 I'll Alabama. 

:..Jt doesn't matter what color gets elected 
,,1hedty or county level," said Keith War~, 
'ab!Aulurn University political scientist and 
an~rt on Alabama's tax policies. "They 
bave no authority to make the tax burden any 
more'equitable than it now is," 

·~an~blacks and whites say the problems 
alSO renect the reality that more than Im
proving education, black control of the 
sdtOtils has simply shifted the flow of patron
age jobs, to blacks from whites, in an area 
where local government Jobs are often the 
only jobs. 

'~!3iicks didn't have a problem with the' 
mOdel'of political power," said Wayne Flynt, 
a wllJte professor at Auburn University pro
fessor who has led the state's efforts to 
overtlaul education, often finding himself on 
the 9ide opposite from educators in poo.r 
blrrckllreas. "Their only problem was that It 
WI'S Whites who were in control of handing 
olit the jobs. We've gone from patronizing, 
COAdescending, self·serving white rule to pa
tronizing, condescending, self· serving black 
rule." 

The Races 

Resegregating 
The Schools 

tn the spring of 1990, just as Selma was 
preparing to commemorate the 25th anniver
sary of Bloody Sunday, something eerie hap
pened. 

Amid torrents of rain, the Alabama River 
crested at its highest level in 100 years. 
Elmwood, the city's oldest cemetery, was 
flooded, sending coffins bobbmg to the sur
face. 

It summed up a year's worth of turmoil 
that showed once again that racial division 
here has not died. 

First came a battle between blacks and 
whites over who would control the commem
oration of Bloody Sunday. Next came a show
down over Selma's first black school superin
tendent, whose contract was not renewed by 
the school board in a vote along racial lines. 
After that came a boycott and takeover of the 
schools by blacks led by Mrs. Sanders and 
her law firm. Schools were shut down for a 
week amid threats that blacks would shut 
down the city as well. 

i 

In the ultimate role reversal, the National 
Guard was called in to protect minority 
that is, white - students and keep the peace. 
When the u'nrest was over, Selma was on the 
way to resegregating its schools. Selma High 
School, where 411 of the 1,200 students were 
white in 1989, now has only a handful of 
whites, most of them orphans from the city's 
Methodist Children'S Home who have no al
ternative. I 

Mrs. Sanders argues that the boycott was 

needed to end the education policy of track

ing, in which blacks were routinely steered to 

the slower, classes, leaving the accelerated 

ones for whites. 


"The same people that were told 100 years 
ago that they COUldn't build businesses,. that 
they were· inferior, have an educational; 
system that reinforces the same thmg to- I 

day," she said. ' 
'. I 

Blacks do not have to go back 100 years to 
find reasons to be suspicious. 'In the mid
1980's, an extensive Federal investigation of, 
allegations of voter fraud in the Black Belt: 
produced indictments of eight black elected: 
officials. The prosecutions resulted in only 
one felony conviction, which was later over- ' 
turned and one plea bargain for a guilty plea 
on a misdemeanor charge. Many black politi
cians were left convinced that whites would 
do anything to roll back black gains. 

But though most people believe that track
ing was an issue, there is much dispute about 
how pervasive it was. And even many who 
think tracking was a problem say the boycott 
was so divisive that it all but killed communi
ty support for the public schools. 

Whites, many of whom had worked tit build 
and maintain the interracial makeup of the 
public schools, were embittered. The resent
ment only deepened over time among work
ing-class whites, who pay taxes to public 
schools they believe they cannot use and then. 
pay for private schools they believe they: 
cannot afford. Many believe that the real 
agenda of the boycott was to recreate a world 
that guaranteed black valedictorians, black, 
homecoming queens and black class presi-: 
dents - a return to segregation, only this, 
time with ,the public resources' going to' 
blacks. 

"My kids went to school with black kids, 
they made their first communion with black 
kids they competed in school with black kids, 
and 'to me that was a wonderful thing," said 
Alston Fitts, who is white and who works f~r 
the Edmundite MiSSions, a Roman CatholiC 
organization that does health and ed.ucation 
work in the Black Belt. "The greatest disap
pointment to me was how much of that was 
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,~wept away by the debacle. I remember my 
friends telling me, in great distress, that 
their children were now more racist than 
their parents had ever been, not OUt of igno
rance but out of bitter experience that they 

. were generalizing and making absolute." 

Even many blacks believe that the boycott 
was a disaster for the schools and for Selma. 

"It was almost like an attempt to relive the 
1960's that caused a lot more harm than 
goOd," Mr. Ware said. "Now whites have 
pretty ..much conceded the public school. 
system to the blacks. But if you don't have 

the support of the community, if people with 
wealth don't invest in what you're doing, then 
what difference does it make who's In 
charge?" 

Down the Road 

Murky Issues 

Seem Daunting 


Ju!::t five years ago, Selma recorded four 
murders. Last year it'had 16, most involving 
young blacks killing one another. So far this 
year there have been five, but n.o one sees, 
that slower pace as a sign of a big downturn 
in drugs and violence among black youths ... 

"We had two young black children mur
dered like dogs this week, only you don't kill 
animals the way we're killing children," Mrs. 
Sanders, the civil rights lawyer, said in April. 
"We never had crime like this in Selma. Now 
it's impossible to find a community in the 
rural South that does not have a crack 
house." 

Unlike the morally clear goals of the civil 
rights era, the issues in Selma today''':'' 
crime, drugs, jo~s and education - are as . 
murky and daunting as they ~re everywhere 
else. And though the politiCS here invariably 
break down along racial lines, the views of ' 
ordinary people on how to address those; 
issues often do not. 

Almost as many blacks as whites are quick: 
to bring up welfa.re when .they talk about why . 
the revolution of the 1960's produced such. 
mixed results. , . : 

"Whosoever wrote the welfare bill knew; 
exactly how to mess up a race of folk," said' 
the Rev. Falrro J, Brown, the black pastor of 
the Selmont Community Baptist Church in . 
Selma. 

He sees the shortage of jobs as Selma's 
biggest problem, but then says that jobs 
alone are not the answer - that what is also' 
needed is a fundamental improvement in the' 
black family. 

"Most of these fellows would rather be 
working than to be in jail," Mr. Brown said. 
"Unless he's extraordinarily sorry. You 
know some people are so sorry they WOUldn't 
work if you got them a job in a factory eating 
holes out of doughnuts." , 

Even among many veterans of the civO' 
rights movement, there is a sense that the 
new black politicians are, well, politicians, 
not the exemplars of virtue they could ap
pear to be when contrasted with the. evils of 
segregation. ' 

"Now that they have gotten a chance to be' 
in office, they are dOing some of the same, 
things the white ones are doing," said Sarah 
LoRan, a retired black teacher, who was 
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dismissed in the 1960's for joining the civil 
rights movement in Lowndes County. "Just 
like the 1(Vhite people, they have their own· 
little ,ring, their own friends to take care of." 

Yet there are people here who are still. 
trying to make things work. There are groups; 
like One 'Selma, made up of 30 black and 
white professionals and business people who, 
gather at ,a meeting room at a local hospital 
every Tuesday morning for earnest conver
sation al>9ut bridging the divide. There are. 
Afro-centt;'ic cultural' programs for black 
youths, run by Mrs. Sanders, that have won 
national praise.' ,. 

People genuinely want to move forward. 
Bur in an area that is poor and black, where 
the glistening new South of corporate reloca· 
tions and shopping malls seems as distant as 
Jupiter, people just don't know how. 

At the ;Ume of Bloody Sunday, Selma's 
Mayor was a young segregationist named 

'Joe Smitherman. 
Today, Mr. Smitherman, still Mayor, sits in 

his office ,chain smoking amid a clutter of 
connections to the old days - 30 years of 
civic pro~lamations and photos; a shotgun 
leaning against a wall, old cigar boxes, an 
aritique cash register, a Bear Bryant hounds·' 
tooth hat. 

Mr. Sm'itherman, who has skillfully slid' 
toward the political center over the y~rs, 
says this will probably be his last term" But 
he does not see Selma's inevitable election of 
a black mayor, either when he steps down or' 
shortly after that, as fundamentally chang· 
ing things. ' 

"The old Selmians, the people of wealth, 
they'll still be powerful people, whoever the 
mayor is, whether'S he's black or white," Mr. 
Smithermim said, the cigarette smoke curl
ing around the City of Selma seal behind him. 
"You can't run a city without money. You've 
got to deallwith bankers. It won't be the South 
as we've known it. It won't be Selma, Ala., as 
we've known it. But it will still be Selma." 

Next: Voices of the two Souths. 
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'90 CIA ~lelno 

Cited Ames's 

'Lavish' Habits 

Investigation Request 

Was Not Followed Up 


By WaJter Pincus 
WII>bInIl1Ofl p"", StAll Writ'" 

In December 1990, the CIA's 
Counterintelligence Center obtained 
information uabout lavish spending 
habits" by veteran intelligence offi
cer Aldrich H. Ames and requested 
the agency's Office of Security in
vestigate him, according to a declas
sified CIA memo released yesterday. 

Ames was suspect, the CIC memo 
said, because he had been one of the 
officers in the Soviet division in the 
mid-1980s who Uhad access to a 
number of ICIAI operations that 
were later compromised," 

The memo listed as "lavish" 
Ames's 1989 purchase of a 
$540,000 Arlington house, appar
ently without a mortgage. shortly af
ter returning from a tour in Italy. It 
also noted Ames had bought a white 
Jaguar automobile for "approximate
ly $49,500: had exchanged $22.107 
worth of Italian lira at a local bank in 
August 1989, and . deposited 
$15,660 in cash on one d:ty in 1985 
and $13.500 on one dar in.1986. 

The December 1990 memo, re
leased by Senate intelligence com
mittee Chairman Dennis DeConcini 
(D.Ariz.) yesterday, is the first evi
dence that the CIA was made aware 
of what Ames's neighbors said they 
bad told government investigators 
as far back as 1989 about his spend
ing. Nonetheless. it was not until 
December 1991 that Ames was re
moved from the agency's sensitive. 
covert side. Another 11/2 years 
passed before, Ames became the 
prime suspect in a CIA·FBI search 
for a KGB mole inside the agency. 

The security office was told in the 
1990 CIC memo, "There is a degree 
of urgency involved in our request" 
because Ames had been assigned to 
the CIC three months earlier and 
"we are quickly running out of things 
for him to do without granting him 
greater access." 

The memo ended, "It is our hope to 
at least get Ames through a polygraph 
before we are forced" to give him 
greater access to information. The 
memo's author, whose name is with
held, suggested there could "be a logi
cal exPlanation for Ames's spending 
habits~ including moriey from his 
mother:s estate or from his Colombian 
irt-laws or even borrowing. 

."Nobody followed up. They didn't 
da anything," DeConcini said. "They 
hid only one investigator and they 
sloughed it off." 

:Nine: days after the Dec. 5, 1990 
'~mo Was written. Ames had access 
tq a usecret" CIA document describing 
a ~ussi,an KGB intelligence official in 
Moscow who had recently been re
muted by the CIA. according to court 
dOCUments filed by prosecutors in his 
c&se: On Dec. 17. 1990. uAmes in
fohned l Russian mtelligence officials 
aQo\1t the identify of Ithis1CIA human 
~ce.i' court documents show. 

'TheCIA had no comment on the 
mimio released by DeConcini. other 
th8n to ponfirm it was one given to the 
coi:nm.ittee. CIA officials have main
tained that counterespionage cases, 
sU)::h as the one that caught Ames, 
take a long time to develop. One se
nior CIA official' said the requested 
pOlygraph did not take place until 
1991 because doing it earlier .. might. 

have "spooked" or alerted Ames to the 
fact he was under suspicion. 

Earlier this year, Ames said when 
he was polygraphed in 1991 there 
were no direct questions about his fi
nances. One question DeConcini said 

, he wanted answered is whether the 
polygrapher knew about the financial 
information listed in the 1990 memo. 

A few months later, the CIA and 
FBI formed a joint task force to revive 
an earlier search for a mole begun 
back in 1987. Ames was one of more 
than 100 suspects who had knowledge 
of .operations that had been compro
mised in the mid·1980s. 

On April 28. 1994. Ames pleaded 
guilty to espionage charges and was 
sentenced to life imprisonment. He 
said he bad turned over hundreds of 
classified documents and the names or 
deSCriptions of more than 12 U.S. and 
allied-paid Soviet and East European 
agents who later either were killed. 

. imprisoned or just vanished. 
. DeConcini called the CIA memo "an 

example of bad management. This is 
not hindsight. They have got to make 
some changes. Somebody's head 
should roll." He also said he was inves
tigating when and how the FBI 
learned about the memo, which the 
committee was given four months ago 
as part of briefings on the Ames case. 
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From Atlanta to Birminghcun, 
Blur of Progress and Stagnation 
By PETER APPLEBOME 

Spocial.o The New York TI""" 

BIRMINGHAM, Ala. - She was only 14 
; when she joined Martin Luther King 31 years 
•ago in the civil disobedience that broke the 

:back of the South's fiercest segregation, but 

;-Frances Foster White knew just where she 

• wanted to go - the grand spiral staircase In 

:the PlziLZ department store that led to the 

t whites-only mezzanine cafe. 

~' "I always had a thing for Loretta Young," 

• said Mrs. White, now a medical assistant at a 

'~Iocal hospital, recalling the 1950's television 

; series that began with Miss Young sweeping 

~down a stairway in a glamorous gown. "And 

~ (hat's why I chose Plzltz, because I wanted to 

"walk down that staircase, proud, with my 

!'head held high. And I did it. And it's some

.:. thing I'll always be proud that J did." 

•• She was one of the Children of Blrming

:. bam, the students as young as 6 who braved 

:'T. Eugene (Bull) Connor's fire hoses and 

""attack dogs and changed the South three 

: decades ago. What she did not know was that 

• the spiral staircase would lead to another, 

~and another, and another,leaving the South a 

'blur of progress and stagnation, past and 

~ present, black and white, like the M. C. 

~. Escher etchings of endless stairways leading 

, everywhere and nowhere. 

: To the extent that progress has stalled, 

, some see the age-old ills of the South. 

· "You don't think people with power were 

• just going to give it up, do you?" said Nelson 

• Rivers, the National Association for the Ad

, vancement of Colored People's regional di

rector for the Southeast. "They don't have 
the same alli~s in government, but the people 
who had the economiC power 30 years ago 
are the people who have It now." 
. Others see the inability of blacks to take 

'Idvantage of the new opportunities open to 
them. 
, "It's not enough to say things have not 
changed," said Andrew Young, the former 
Mayor of Atlanta. "We have not changed." 

Across the South, in places like Birming
ham, which is still trying to live down its past, 
or Atlanta, which is stili trying to live up to its 
artful image of prosperous racial amity, or 

• the Mississippi Delta, which is stUlln the grip 
of desperate poverty, Southerners, black and 
white, are still trying to make sense of it. 
Sometimes, they even do. 

Two Mayors 

Crossing Barriers, 

Feelingi Losses 


During the civil rights era, they were the 
two poles of the South. Birmingham, with Its 
raCial violence and terror, was branded 
"Bombingham." Atlanta, with Its peaceful 
integration and go-go bUSiness leadership, 
became "The City Too Busy to Hate." 

In many ways they are as different as 
ever, Atlanta the site of the 1996 OlympiCS, 
Birmingham the scene of Michael Jordan's 
dubious foray into minor league baseball. But 
when It comes to the plight of the black poor, 
the two Intersect. 

Behind his desk at Birmingham'S City 
Hall, Mayor Richard Arrington Jr; keeps an 
old photograph of his neighborhood baseball 
team, the 1948 Fairfield Grey Sox, who 
played In Birmingham'S old Negro Industrial 
leagues. In the front row is a young outfielder 
named Willie Mays. 

The photo is a memento of segregation, 
when Blrmingl;lam was a swaggering steel 
town of black smoke and open hearths, Atlan
ta was a hustling hub for bankers. salesmen 
and promoters, and the two cities, 150 miles 
apart on Interstate 20; were vying to see 
which would dominate the South. 

Birmingham'S racial turmoil doomed its 
hope of regional dominance. But the city has 
had a substantial renaissance over the past 
decade, diversifying from steel to health 
care, banking' and services and making 
strides In race relations. Across from the 

, 16th Street Baptist Church, where four black 
; children were killed by a bomb planted by 
, segregationists on Sept. IS, 1963, now sits the 

magnificent Birmingham Civil Rights Insti
tute. ' 

Still, there Is enough friction between past 
. and present, in endless battles over afflnna
, live action, city ,contracts with minority busi
, ness, that Mr. Arrington, a courtly 59-year
, old former zoology professor serving his 
, fourth term as Birmingham'S only black 
: Mayor, has the weary air of a man who has 
, been fighting the same old battles for too 
. long.' 
I "I'm just a symbol here of something that 

frightens a lot of whites or that a lot of whites 
resent," Mr. Arrington said. "I am a symbol 
of black political strength In Alabama's 1arg

'est city. 1 have very strong backing by the 
black community. 1 have not had to have my 
knees knocking every time the Birmingham 
News or Post wrote something about me. A 
lot of whites resent that." , 

Front Lines of IntegratIon 
Weariness Is not a word that comes to 

, msnd when describing Mayor Bill Campbell 
, of Atlanta. Ene.rgeuc with' wire-rimmed 

glasses and a qUick, dry wit, he personifies 
the changed South that Atlanta will celebrate 
~Ith much pageantry two years hence, When 
It plays h!>st to the Summer Olympics. 

New South and Old 
Last of/our articles. 

The son of the head of the Raleigh, N.C., 
chapter of the N.A.A.C.P., Mr. Campbell, now 
40 years old, Integrated the Raleigh schools 
at the age of 7 and spent five lonely years as 
the only black student at his elementary 

,school. He graduated from Vanderbilt Uni
. verslty and Duke University Law School, 

came to Atlanta In the mid-1970's and in 1981 
was elected to the City Council representing 
the district where the Rev. Dr. Martin Luther 
King Jr. once preached and where he now lies 
entombed. Last year, Mr. Campbell became 
Atlanta's third black Mayor, following May. 
nard Jackson and Mr. Young. 

He has also come to represent the remark
able continuity in vision and Civic promotion 
between Atlanta's new black mayors and its 
old white ones. 

") think Atlanta has dealt with its racial 
concerns better than any other city In this 
country," Mr. Campbell said, picking at a'4 
o'clock lunch of sausage pizza one recent 
afternoon. "What people will see Is the capi
tal of the New South, a high-tech city that 
works. They'll see a great city at its peak." 

But when asked about the nostalgia that 
many blacks have for the unified black com. 
munity of the segregated South, with Its 
black role models and support systems, he 
starts talking with surprising paSSion about 
the lost world of his father, the world of the 
Fairfield Grey Sox. 

"There was this wonderful gumbo, self
contained, where everyone was treated with ' 
respect and dignity," Mr. Campbell said. "It 
didn't make any difference whether you were 
a millionaire or a person who washed dishes 
you all lived In the same area, so the kids sa~ 
doctors and teachers and lawyers and police
men. But with Integration, that all changed 
when the middle class moved out. The black 
community spent 80 much of Its energy on 
fighting the SOCial barriers 'that we have 
simply lost our ability to comprehend the 
terrible effect It was going to have on the 
black economy.~' 



Slrugling for Prosperity 
As different as Atlanta and Birmingham 

are, Mr. Campbell and Mr. Arrington both 
preside over cities that are largely poor and 
largely black and are struggling to get their 
share of the prosperity washing over their 
metropolitan areas. 

While the Atlanta metropolitan area grew 
to 2.8 million in 1990 from I million people in 
1960, the city of Atlanta shrunk to 394,017 
people, 31 percent white, in 1990, from-487,455 
people, 61 percent white, in 1960. Birming· 
ham fell to 265,968 people, 36 percent white, in . 
1990, from 340,887, 60 percent white, in 1960. 

In Atlanta, most of the growth and prosper
Ity is coming in suburban Cobb and Gwinnett 
Counties. In Birmingham, it's not just out of 
the city but "over the mountain," on the 
other side of Red Mountain, in southern Jef
ferson and Shelby Counties. 

Bill Campbell, who from the time he could 
walk has been living out his father'S dream of 
an integrated South and has succeeded even 

'beyond wh9t his father could have Imallned, 
would be the last person in the South to want 
to turn the clock back or to minimize the 
gains. And Atlanta's successes are precisely 
what his father envisioned - a better world 
created largely through the cooperation of 
blacks and whites in business, government I 
and the arts. 

But he talks for a while about the world his 
father knew and then, the booster voice un
characteristically gone, he says: "If my fa
ther or if Martin Luther King were to come 
back down Auburn Avenue, hand In hand, I 
think they would be horrified. I think race 
was a much greater factor than anyone origi
nally belieVed. It turned out that what the 
racists said was true - 'You can change the 
laws, but you can't change the minds"" 

Two Views 

From Optimism 
To Stark Reality 

Unita Blackwell came to Jackson, Miss. in 

Jun~ to remember Freedom Summer, when 

students from the North and ordinary Missis

sippians braved the Klan in 1964 to work for 


, civil rights in a state where crimes,lncluding 
murder, against blacks and those working 
with them were prosecuted about as often as 
the Delta fields sprouted purple cotton. 

She and other veterans of the civil rights 

movement came to celebrate a changed 

world and their role in helping to bring it 

about But they also confronted how far they 

still had to go. 


"I think a lot of us 30 years ago were 

optimistic; we had to be to survive," said 

Mrs. Blackwell, then a young volunteer who 

later became Mayor of the town of Mayers

ville In the Mississippi Delta. "Since then, 

lots of people have been disappointed. I guess 

aU of us in our own ways have disappoint

ments. It wasn't long before you found out 

that this was a resistant society. We didn't 

know then how Imbedded all this was In the 

state of MiSSiSSippi, how imbedded I~ I~ in 


America. You don't get rid overnight of What. 

took 400 years to grow." 


To Mrs. Blackwell and many other blacks, . 
the civil rights movement only began to chip : 
away at a vast empire of Inequality: of black : 
colleges that got a fraction of the doUars that . 
white ~es did, of a political s.tructure that 

was all white, of an economic system in 
which all the money and power was in the 
hands of whites. 

The clear lesson to her and many others is 
how much work still needs to be done in 
electing blacks to office, fighting discrimina
tion, staying ~e course. 

"It all ties to who we put in office," Mrs. 
Blackwell said. "Nothing is more important 
- and when I say nothing, I mean absolutely 
nothing - than your vote, my vote and how 
we exercise it. People are staying In houses 
because they had a vote. People have paved 
streets, water to drink, because they have a 
vote. Every economic piece In this world is 
hinged on some vote or other." 

Different Aaemfas 
More often than not, that vote is cast aiong' 

racial Unes."lndeed, unlike the biracial na· 
ture of Freedom Summer, in Southern poU· 
tics today, blaCks and whites come together 
only in passionless marriages of convenience 
in the Democratic Party or local city halls. 

There may be much In Southern culture 
that binds blacks and whites - from religion 
and food to manners and morals - but when 
it comes to lovernment, blacks and whites 
have political agendas almost as divergent 
as they were 30 years ago. Nobody In Rush 
Limbaugh's America professes as much ha- . 
tred for government as white Southerners do. 
Nobody in America is as aware of what 
government Can do for its people as black 
Southerners are. . 

Robert Proctor is a lawyer from the Atlan· 
ta suburb of Sandy Springs who has made a 
name for himself as an anti-tax crusader and 
as a critic of Atlanta's largely black city 
government. In blunt language, he says what 
many whites believe but few will say openly 

- that blacks cry "racism" to excuse their 
own failures,: that blacks have gone from' 
wanting equa!lty to demanding special treat
ment, that the time is long gone when blacks, 
can blame the past for their troubles. He 
oozes contempt for Atlanta's black-con
trolled city government 

"I think they're corrupt," said Mr. Proc
tor, who Is 36 and whose parents became 
Goldwater Republicans back when Georgia 
was still a one-party state - that Is. Demo
cratic. "I think they're wasteful of taxpayer 
dollars.l don':t think they attend to the basics 
of government, and I think a lot of what they. 
do is for their own personal economic bene-i 
fit" i 
• He raUs against government programs to. 

foster black businesses; to Mr. Proctor, the' 
programs simply help "a small group ofi 
blacks in Atlanta who trade political favors: 
with each other." Asked about the lepcy.of 
slavery and Jim Crow, he says: "Should wei 
take 50 percent of the wealth of white Amer-' 
lca and give it to black people, pay repara
tions, as some of them are urglnl? When' 
does it end? I think what we need to do In this 
country, if we're tryly Interested in dealing 
with quote, Unquote, raCism, Is we need to 
stop talking about race all the time. That lsi 
all we talk about: race, race, race, race,; 
race." 

Mr. Proctor's critics say that the whites 
whO profess I to hate government so much: 
have long been the ones who most benefited 
from it andi did business with It Tyrone 
Brooks, a black State Representative In 
Georgia, callS Mr. Proctor "the new sophisti
cated racist of the 90's." 

Mr. Proctor, voicing the views of many 
other whites, said it was bL'Icks obsessed with 
race and the past who were toda/s racists. 
"I am not a member of the Ku Klux Klan," he 
said. "I'm one of those who sat silent for a' 
long, long time. Increasingly, a great many 
people in the middle and upper middle class
es in the South are saying what I'm saying, 
not publicly, but they're saying it to all their 
friends. And right now, I don't think we're 
heading toward any kind of solution." 

Two Eras 

Black Gains 

Vs. Tradition 


John Egerton is a' 59-year-old author in 
Nashville, the son of a traveling salesman, 
who has spent most of his career dealing with 
two great constants of the South. 

One is food, Southern cooking and its six 
major food groups - sugar, salt, butter, 
ens, cream and bacon grease. The other 
constant is race. 

For the last five years he has been working I 
on a book titled "Speak Now Against the 
Day," about a period seemingly as ancient asl 
Byzantium, the period. from 1932 to the 
Brown v. Board of Education decision in 1954 
that declared racially segregated schools un· 
constitutional. 

"For people then, It was like encountering 
a hurricane or a tornado," sa,id Mr. Egerton, 
whose best-known book is "The Americaniza
tion of Dixie" (Harper's Magazine Press, 
1974). "You may live in a place where those 
things happen, but you always think it will hit 
sol'l!eone else. Everyone knew things had to 

change, but the leadership of the South abso
lutely abdicated responsibility. When inte
gration finally came, no one had a sense of 
how to make It work. Even the people who 
knew It was wrong didn't have a clue how to 
make it right" 

Forty years later, in a South that has come 
further than most people would have 
dreamed of 40 years ago, somehow the world 
looks much the same. 

"You know, we had the chance to fix things 
after World War II that we had after Brown, 
that we have now," Mr. Egerton said. "But 
you talk to people on both sides of the racial 
divide and you don't find a hell of a lot of 
people who really believe the South was ever 
going to fix anything. It makes me cry when I 
hear people say, 'Maybe segregation wasn'" 
so bad' - hear blacks say that You could fill 
a phone booth with the people, black or white 
who think school desegregation Is important: 
This talk of self-segregation,lt's suicidal. But 
you talk to whites, and It's hard to find a lot of 
people who can demonstrate they've learned 
anything either." . 

Eadurlng turmoil 
Indeed, 40 years after Brown and 30 years 

after Freedom Summer, racial disputes are 
becoming more common and the language of 
race more pervasive as black political and 
cultural gains hit the bedrock of Southern 
tradition and entrenched economjc interests. 

The struggle plays out In the battles over 
whether to remove the Confederate battle 
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flag from the Georgia state flag or whether to 
stop flying it above the Capitol in South 
Carolina. It plays out in the court fight over 
the financing and autonomy of historically, 
black state colleges in Mississippi. It plays 
out most significantly in the lawsuitschal
lenging black Congressional Districts across 
the South. 

For every Malcolm X cap worn by a black, 
_there's a T-shirt worn by a white with the 
Confederate battle flag and the slogan, "You_ 
Wear Your X, I'll Wear Mine." For every T
shll t worn by a black reading, "It's a Black 
Thing. You Wouidn't Understand," there's a 
bumper sticker reading, "Don't Blame Us. 
We Voted for Jefferson Davis." 

That so much turmoil comes after so much 
progress between blacks and whites is per
fectly in keeping with the age-old split per
sonality of the South. And in a region where 
blacks make up 18.6 percent of the population 
- and as much as 35 percent in the Deep 
South state of Mississippi - as opposed to 
12.1 nationally, the South's future, now as_ 
always, is inextricably tied to how it deals 
with race. 

But'there is one'very real difference from 
the days when the nation looked at race as 
the province of Bull Connor and Ross Bar
nett, of "Bloody Sunday" and George Wal
lace's stand in the schoolhouse door. 

"The big difference I see from 40 years ago 
is that the North is caught up in the same 
thing," Mr. Egerton said. "Forty years ago, 
the North had no experience with racism, 
because they had always lived in essentially 
segregated environments. Now, they find 
themselves like the South in all the worst 
kind of ways. They're realizing now they're 
knee-jerk racists like the rest of us." 

He paused for a moment. "Instead of get-
ting out of the woods in 1954, we have found, 
all of us, that the woods are lonely, dark and 
deep, and we still have promises to keep. And 
the truth is, if we don't fix it, we all go down." 



DATE: 4-.:I'-'r 
PAGE: 7'-/1 

.. 

~~~1ly'!9~p.d 'political apartheid' 

trst blacks elected to Congress from North carou. - - ------ . 

DB since the tum of the century. After wI.nnI.n8 8OD1e AmerIcan dUes and counties and in many 

theii congressional primaries. they look well-posi· other democracies that enable more voters to 


. tioned to win reelection this year. elect .candidates they Uke. 
But Watt and Clayton may not keep their sealS In the proposed Iv&member North carolina 

for long. The US. supreme Court will soon face Piedmont district, tor example, cumulative voti.Dg 

again the Issue ot whether political boundaries are wquId allow voters to allocate their Ive votes bow
~~::!f create unconstitutional "ra- ever they wished. That Is. they could cast one vote 


Despite a lower court ruling Monday dismissing for each of lve candidates, all Ive votes tor one 

a cballenge to North carolina's new black-major- ~date, three votes tor one candidate and two 

tty congressional districts, the case Is almost cer. for another or any otbercombiDation totaling Ive. 

lainIy beaded back to the high U 2OtJI, of the voters chose to cmcentrate their 

court _ which has already lve votes on one candidate, they would be abso
c:alled the distriClS "'political lUU!ly assured ot wI.nnI.n8 a seaL 

apartheid." In these.systems, the majority wins a majority 


Their case and others like It of seals, but sizable mlDorit1es can wiD their fair 

at the tederal. state and local sb8.re. 

leveis have been portrayed as a North C8roUna blacks could elect at least two 

dramatic choice between two candidates ot choice, and perhaps more, yet the 

mutually exclusive goals: Either districts would be compact and maintain regional 

the black.majority districts are c:ommunities of Interest without the taint ot racla1 

maintained and minority voters By John Aft. aerrYtnlDdering.

continue to have a legitimate derIon. former More fundamentally, these systems would 

opportunity to elect candidates congressman make a state's entire coDireBoaal delegation 

of their choice, or the districts and presiden- more respomlve to voters. 

are redrawn to avoid ''bizarTe'' tiel candidate. No members of any race or political ldeoiosy 

aerrymanders that undermine would any longer have "Sate" seats shielding them 

hopes ot achlevtng a colorblind society. from constituents. 


1bIs Is a false choice. No more would voter turnout for congressional 
Rather than accept the constraints ot our cur- elections, many of them lopsided races, bover 

rent winner-take-all voting system, we can de- near 3S%. 

mand change that will provide tair representation No more would those who control the redistrict· 

tor both the majority and tor aU signilcant minOr- Ini procellS determine who wins and loses for the 


next 10 years by the way they draw the lines onities. be they blacks, Ross Perot supporters or Re- . . ""'~ .. 
pubUams. th . 

. Even as they grow more frustrated with poIlti. e. map. 1bat power would return to wbere it be
dans, many Americans accept without questiOD louas; the voters. 


. our current method ot electing the HouSe ot Rep- ))roportional systemS are fully consistent with 

resentatives from districts with just one member the CoDsritution. The only barrier Is a 1967 law 


--' b·" .. 1" th tha~ requires sinIIe-member d1stricIs - passed.
wbo is sup...- some ow.., represen e lroDic:ally, to prevent SOUthern states from keep-

views ot those who voted an opponent But it Is tng blacks out ot Consress by usin8 wiJmer.takHU 

time for us to recognize that todays cbal1enges de- at..Jarae elections. .' 

~~ more responsive, JrIO!'B repre- Congress should amend tbIs law to allow states 


the option ot using fair voting systems - and Watt 

Wbat might a fair votingsystem look Uke In. say~ and. cayton are not alone. 


. North C8rolina? . New conaresslonal dJstrids In GecqIa, Florida, 

One Idea was proposed by those in the North LouisIana and Texas that eJected blact or Wspan

carolina case opposed to the "racial gerryman- tc members of the House in 1982 are also under 

der." Their plan would replace the state's 12 sin- ~enge toliowing tile SUpreme Court'I lnltIa1 

ale-member House districts with three larger d& ruI1Dg last year in the North C8roUna case. . 

tndS, each sending several members to Congress. I/. federal court 1D Louisiana just last week ~ 

Because of the way North carolina's population Is posed 111 own reapportionment Plan. ellminating 

concentrated, the proposed western district would one of the state's two black-majority sealS. An 

elect three members. the eastern district tour, aDd emeraency appeal isawaltl.n& a SUpreme Court re-

the central or Piedmont district lve. soonse any clay. 


In the new districts, voters would use som.ethiDI {flI'
called cumulative votinl or preference VOItng. . . 9. 
1bese are one-pel"SOll, OPfWote systems used 1D .' 75 

http:wI.nnI.n8
http:wI.nnI.n8
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'voting Rights, Still Alive 


Only a year ago the Supreme Court seemed 
ready to nullify or at least cripple the Voting Rights 
Act of 1965. The Court found that two oddly shaped 
Congressional districts in North Carolina, drawn to 
give blacks a fair chance to elect representative9 of 
their choice, smacked of apartheid. It said the 
districts could stand only if the state justified them 
under strict scrutiny in a full-scale trial: 

That command struck many as part of a drive 
to reverse the dramatic political gains the voting 
law has brought to citizens long denied both the 
ballot and a place in American political life. But the 
trial has now produced a ruling upholding those 
strangely shaped districts, suggesting that the vot
ing law may still be very much alive. 

As the Federal court in Raleigh now explains, 
the line-drawing should be viewed as a reasonable 
way to integrate the state's Congressional delega
tion; the .two districts elected the first black repre
sentatives from North Carolina in this century. 

Under pressure from the Justice Department. 
the Legislature drew those odd lines for black 
empowerment just as they had drawn a "fishhook" 
district to save a white incumbent Congressman for 
decades. The First Congressional DistriCt in the 
northeast is largely rural. The more urban 12th 
District snakes 160 miles from Durham to Gastonia, 
mostly along Interstate 85 and often no wider than 
the highway. ' 

The odd shape of the 12th District in particular 
has been lampooned as a preposterous racial gerry
mander. But as Judge Dickson Phillips eXplained. 
1-85 is a pretty reasonable way to connect ~e cities 

and industrial belt of the Piedmont Crescent In a 
district of shared urban values. As with the rural· 
First District. the lines provide a bare black major
ity with a chance but no guarantee of electing the 
choice of black voters. The District Court also found 
the plan narrowly tailored to a compelling govern . 
ment interest - compliance with the Voting Rights 
Act and a modest. overdue measure of polltl«al 
power sharing. 

When the case returns to the Supreme Court as 
expected. it will confront Justices Clarence Thomas 
and Antonin Scalia. who despise the voting law; the 
two new Justices, Ruth Bader Ginsburg and Ste
phen Breyer, whose views are not known, and a 
group of justices of varying fidelity to Congress's 
plan to remedy. generations of political injustice. 
The lower court's reasoned opinion may well guide 
the justices by showing both the racial fairness of 
the North Carolina plan and the wisdom of the 
Voting Rights Act in prodding states to provide 
equal pOlitical opportunity. 

"\: 
;
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'V POLICE WATCH 

Candid 

Camera 


Another grainy videotape
one that appears to show a 
police officer beating a sus
pect with a series of flagrant 
baton blows to the head and a 
dropped knee to the neck
has understandably stirred up 
outrage, shock and concern. 

Some are already compar
ing last· Friday's incident, in 
which Cpmpton police officer 
Michael Jackson violently 
subdued 17-year-old Felipe 
Soltero, with the taped beat-, 
ing of Rodney King by four 
Los Angeles police officers in 
March, 1991. But while it's 
easy to draw parallels be
tween the incidents, it's also 
important to' be mindful of the 
differences. 

One is the swift official 
response~ On Wednesday, two 
days after the release of the 
videotape, the FBI and the 
Los Angeles County district 
attorney' launched separate 
investigations into possiple 
civil-rights violations and 
charges :of police brutality. 
The speed of the federal and 
local response is welcome and 
reassuring, particularly at a 
time of sporadic tension be
tween ethnic groups in 
Southern' California. In the 
Compton case, the officer was ' 
African American and the 
suspect Latino .. 

Still. this case points up the 
necessity,' especially in a di
verse community, for contin
ual police, education. Reports 
of the Christopher and Kolts 
commissions have proved ex
tremely valuable and instruc
tive for larger law-enforce
ment agencies like the Los 
Angeles Police Department 
and the county Sheriffs De
partment. But if this videotape 
is an accurate depiction 'of 
what happened, the same 
thing needs to happen in some 
smaller. jurisdictions. like 
Compton. ' 



~MIKEROYKO 


.Arriving at the bald truth on equality 

A

ale chauvinist would take 
delight in Shannon Faulkn
er's distress. Being a more 
enlightened sort, I offer her 

understanding and compassion. 
Ms. Faulkner is the young woman 

who went to court to become the 
flrst female cadet to attend the 
Citadel, a respected old military col
lege in South Carolina. 

Because the school is state-fund
ed, a federal judge agreed with the 
American Ciyil Liberties Union, 
which represented Miss Faulkner,. 
that she was entitled to join the 2,000 
maJe cadets at the college. 

The Citadel fought her suit, say
ing that having a female creature in 
the program would be a terrible 
pain because she could not deal with 
the awful military grind. 

Miss Faulkner's lawyers chortled 
that she was more than tough 
enough to do anything the male 
cadets did, e.xcept po.ssibly making 
wee-wee while standmg up. . 

Creme Oil and various smelly 
pomades that gave us the greasy 
duck-tail look that was high fashion 

. at the time. . , 
So it was traumatic for us to go 

back to the· barracks, look in the 
miITor and see what appeared to be 
a new-born bird with gigantic ears 
looking back. '. . 

But there were valid reasons for 
giving skin-head' haircuts to 
recruits. We came from all walks of 
life, some from rural homes that 
did not have a Jacuzzi, a shower or 
even a bathtub. 

(Yes, to the amazement of the 
Then News Section, there was such 
a time ofterrible deprivation in this 
country. But we survived it. As a 
spiritual friend once said: "I wept 
because I had no Guccis until 1saw 
a man who had no Florsheims.H ) 

So it was possible that some ofus 
had cooties and other wild things 
inhabiting our hair. The tiny crea
tures were capable of leaping from 

1b the delight of feminists and lone oily skull to another and the 
eD;lightened m~e~, the judge upheld , military didn't want us it~hing and 
Miss Faulkner. s nghts ~o spend h~r 
college years m the mlsery that 18 
common to all sadistic military 
schools. 

And that seemed to be that. All 
Miss Faulkner had to do was regis
ter, show up, and she could stick out 
her chest, stand at rigid attention, 
screech "Yes, sir!" and she could fol
low in the footsteps of the distin
guished military figures produced 
by the Citadel. . 

But Miss Faulkner's lawyers went 
back to court and made a surprising 
request. 

They asked that she be allowed to 
skip a traditional rite ofpassage for 
freshmen at the old military school. 
She didn't want her head shaved. 

Instead, they suggested that sheI 
be allowed to have herhair trimmed 
into a fashionable short, femaJe bob. 

I can understand her feelings. 
When I was her age, a military bar
ber put a clipper to my head and 
those of my fellow young recruits 
and we shuffled out, sadly rubbing 
our naked young scalps. 

Male, femaJe, orotherwise, when 
you are 19 or 20, you take consider
able pride in your hair. My genera
tion spent millions of pre-inflation 
dollars on Brilliantine, Wildroot 

scratching when we should have 
been marching and panting. Shav
ing our heads, leaving the cooties' 

dying on the barber's 8oor, was the 
most practical' way to avoid this 
social embarrassment. 

lbday, cooties are not a common 
problem, especially for the kind of 
jut-jawed bOokworms who apply to 

. the Citadel instead of going toa 
coed college that allows jolly beer 
parties and other bawdy delights. 

The Citadel shaves their heads 
because it wants to ~uasb theirindi

viduality and make them feel like 
faceless and hairl~ goofs, which is 
considered essential to the molding 
of the sUbservient military mind. 

As a lawyer for the Citadel said: . 
"The whole point is the subjugation 
of the individual to the interest of 
the group. Many cadets have 
described that haircut as the most 
humiliating moment of their lives." 

But to get back to Miss Faulkner 

and h~r plea that the judge spare
her hair. 

One of her lawyers pleaded with 
the judge: "She will look strange 
she wi.l.I be stigmatized. You are 
forcing her to undergo what is con
sidered degradation!' 

Actually, that is silly and insulting 
to millions of us. I, for one, have 
been without much hair for many 
years. 1have not been stigmatized or 

subjected to degradation. My wife, 
my children and my grandchildren 
love me. So do many bartenders 
and degenerate friends. . 

1b Miss Faulkner's chagrin, the 
judge said, no: If Miss Faulkner 
wants to attend the Citadel and 
receive the same grinding military 
education as the maJe students. let 
her head be shaved like all the 
young maJe masochists. . 

As one who has staunchly defend
ed the rights of femaJe creatures to 
play golf, as sadly as they do it, 1 
must still agree with the judge. 

It would be unfair for Miss 
Faulkner to walk around with her 
hair neatly bobbed while the sun 
glints off the scalps of her fellow 
freshman cadets. There is more to 
equality than doing pushups and 
jogging to the breakfast mess hall.. 
Besides, women are known to have 
had cooties. 

Miss Faulkner should look at the 
bright side, as 1often do. It takes me 
less than 10 seconda to fashion my 
hair in the morning. One or two 
swipes with a damp towel. andevery 
frail tuft is in place. . 

Her bald head will save Miss 
Faulkner at least 10 minutes a 
morning in the full-haired blow
drying, poofing, arranging and other 
wasted effort. That is 70 minutes a. 
week, or about 60 hours during hel' 
freshman year. • 

Who knows, she might enjoy the 
luxury of this leisure time so much 
that she keeps shaving her head the 
rest ofher life. Why not? Would the 
troops have responded to Gen. 
George S. Patton if be had flowing 
amber tresses? . : 

Mike RDyko is a J14tionally syn
dicated columnist. ' 
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4hortion Rights Activists 

.AsI{Why Law Failed 


Pensacola Slay~ngs Underscore Federal Agents' 

Difficulties in Preventing Qinic Vi~lence 
------,------:-

By Pierre Thomas 
WuIW>gton Pos: Sut! Writer 

, Angry abortion rights advocates 
_have demanded to know why the 
;~new federal law designed to prevent 
violence and intimidation at abortion 

_clinics proved useless to stop the 
murder of a doctor and his escort in 

.·Pensacola, Fla., last week. 
~- They have asked why federal au
'.tborities were powerless to take ac
': lion against the man arrested in the 
. case, a former Presbyterian minister 
·who had openly preached "justifiable 
·homicide" against abortion doctors. 
·:The advocates believe Paul Hill 
was part of an organized terrorist 

. campaign against abortion clinics 
>and they are asking the Justice De· 
partment to use the new law to pro


,teet them. 

"Ithil'\k (the law enforce~~n~ 


agencies'} standards are too ngld. 

..ifM1id Eleanor Smeal, president of the 


.	'.Fund for the Feminist Majority. If a 
-person advocates "justifiable horni
.Ute ••• stalks someone, the pattern 
<of his actions should be considered. 
'{HilIJ should have been put under 
-surveillance. Couldn't they have; 
:checked to see if he had weapons?" 

U.S, marshals have been dis·· 
..patched to 12 clinics nationwide in 
.the wake of the killing of John B. 
,~ritton, 69, and his escort. James H. 
&nett. 74. and the wounding of 
-Barrett's wife. June, 68. last Friday. 

The FBI and the Treasury De
.;partment are investigating whether 

Hill and his associates are part of a 
conspiracy. Law enforcement offi
cials privately acknowledge they are 
under pressure to respond, but they 
point out they mu.st navigate .a ~e
field of constitutIonal questIons m
wiving free speech. religion and pri
vacy. 

' 	 , 

, Hill's actions since the killing'16 I Amendment's freedom ot speecn
months ago of abortion doctor David guarantee "regardless of the point of
Gunn underscore the difficulty the . view expressed." The wording was
federal law enforcement system placed in the measure to preclude le

gal challenges from those who felt 
FACE might infringe on the right of 

"In this society we ' free speech. 
Hill put the new law to the test 

protect the right to immediately and repeatedly, police 
said. 

discuss, even the On June 10, he appeared outside 
The Ladies Center in Pensacola and

discussion ofkilling allegedly began screaming into the 
center's window: "Abortion is mur·

for a cause." der! Mommy. please don't kill me!" a . 
law enforcement source recalled. A 

- Susan Low Bloch. telephone call was placed to the FBI. 
Georgetown University law professor Within a half hour, an FBI agent 

responded. The agent watched Hill
faces in preventing abortion clinic vi- screaming, went inside and inter·
olence, police officials say. The one viewed staff and patients.·
time minister repeatedly staged dra "He could locate no witnesses that
matic protests that frightened clinic could indicate force had been wit·
workers and patients, but he was 
charged only onl:e with a misde

nessed by them or that it had beenmeanor. 
directed at them," said Michael Pat"There is a fine line between dis
terson, U.S. attorney for Florida'scussing violence to carry out a cause 
Northern District. "The agent and inciting someone to use vio
walked through the specific elelence," said Susan' Low Bloch. a pro ments of the FACE act and therefessor of constitutional law at 
was no indication of aviolation."Georgetown University. 

Pensacola police later looked for a 
In May, Congress passed the local statute that Hill might have vi<>

Fr'eedom of Access to Clinic En- lated. They concluded his conduct 
trances Act (FACE). which makes it was prohibited under the city's rnis
a federal crime to physically block' demeanor public nuisance and rioise 
access to clinics, damage their prop- laws. The clinic declined to seek 
erty or injure. interfere with ,or in- prosecution. 
timidate patients or staff. Intrnuda- Seven days later, Hill returned, 
tion must specifically involve placing . screaming this time so loudly that 
"a person in reasonable, apprehen- Ii patients inside became concerned 
sion of bodily ham," Justlce Depart-' and "staff had trouble completing ul· 
ment officials say; Interference must trasound procedures." Police arrest· 
include an attempt "to restrict a per- ed Hill on a misdemeanor charge af· 
son's freedom of movement.", ter warnings failed to stop the 

The legislation's language also shouts. 

makes clear that "nothing" in it "shall Again, the new federal law was 

be construed to prohibit any expres- \' not brought to bear and HilI was re
siveconductft protect,ed by ~e Fir~t leased. . 


~O 	 ~~~t)d 



While not commenting specifically 

on the June 17 incident, U.S: Attor

ney Patterson said, "The FACE act 

just doesn't talk about intiiriidation, 

but how you intimidate. You have to 

have force, threat of force or ob

struction." 


Abortion rights supporter Smeal 
said that HiJj promoted justifiable ho
micide and claimed to have a grOUP) 
of antiabOrtionists who shared his 
views. Hill and 24 members of a 
group citlled Defense Action signed 

. a petition outlining their stance. The 

group li~ted members from locations 


including, Bowie; Queens, N.Y.; Des 

Moines, Iowa; and Portland. Ore. 


"In tJUs society we protect the. 

right to discuss, even the discussion 

of killing for a cause," Bloch said.· 

"'The Question is at what point are 

you inciting someone, versus dis

cussing the merits of this course or 

that cour?e. The complexity of this 

case is that you can't unpede civil 

rights. Bllt as !abortion clinic vio

lence] goes on, the Question of what 

is incitement may be modified. You 

have to consider the audience for 

these comments, the level of emo

tion and the environment." 


The U.S. marshals, FBI and the Bu

reau of Alcohol, Tobacco and Fire

arms must now sort out when to make 

arrests on clinic access charges and 

whether there is a conspiracy. The 

Justice DePartment has been studying 

a possible conspiracy for more than a 

year through its Terrorism and Vio

lent Crime, section in the Criminal OJ

, l 
\~sion. But with the formation· of • 
task force last week after tbe aboot~ 
ing. tbereis more structure and a r~ 

'vamped effort. . , " ~ 

. Agents :already have begun to re;.
VIew the statements of Hill and 0th
ers who advocate violence. They are 
also expeCted to, and in some caseS 
already have begun, to interview 
clinic staffabout threats. ~ 

Acquaintances of the "justifiable 
homicide" proponents and, in some 
cases, the proponents themselves aI. 
so may be interviewed. The inquiry 
is at the ~reliminarystage. Justice 
Department officials said. 

"Nasty words," may not a,.; 
enough to trigger an arrest, said ooe 
source involved with the probe~ 
"We've goUo be cautious," said an: 
other law. enforcement source, ac: 
knowledgmg the pressure to reo 
spond to the Pensacola shootings: 
"On the other hand, we've got to 
look" at the!jf groups. 

1>\ 
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"Slain Clinic Escort Saw Job as a Mission 

By SAM HOWE VERHOVEK 

Spceiallo!'he New York Times 

PENSACOLA, Fla., Aug.' 4 
.James H. Barrett flew in northern 
Africa in World War 11, in Korea and 
in Vietnam, and he retired as a lieu
tenant colonel in the Air Force after 
28 years of service. Then he took up a 
second career as a schoolteacher in 
Texas and Maryland. 

So when he finally retired for good 
here two years ago, he joked to his 
friends in the North that he had 
earned the right to tee off on every 
single hole of every single one of the 
41 golf courses in the Pensacola area. 

He never came close. He was too 
busy volunteering for local charities, ' 
from walking in the March of Dimes 
to manning the Earth Day table at a 
local fair. And after an abortion doc
tor, David Gunn, was shot to death 
last year, Mr. Barrett became so an
gry that he volunteered to be an es
cort for Dr. Gunn's replacement, so 
that it would never happen again. 

Having fought in three wars on 
foreign soil, the 74-year-old Mr. Bar
rett was not to survive a fourth, in his 
own country. He was killed along with . 
the new doctor last Friday as he 
drove his pickup truck Into the park
Ing lot of the Ladles Center, an abor- ' 
tion clinic here. His wife, June, who is 
68, was with him at the time and shot 
in the arm. She was released from a 
hospital on Sunday. The police have 
charged a 40-year-old abortion oppo
nent with murder. 

In the days since the killings, much 
attention has been given to the man 
arrested, Paul J. Hill, and to the doc
tor, John B. Britton. Mr. Barrett, 
though, was part of a wider group in 
Pensacola, one of more than five doz
en people - many of them military 
retirees - willing to assume the risks 
of escorting women and health-care 
workers into the clinics. The escorts 
have often had to thread their way 
through throngs of protesters bearing 
placards and shouting, as Mr. Hill 
frequently did, "Mommy, Mommy, 
don't kill me!" • 

Peace Mission 
Mr. Barrett said he saw escorting 

as an extension of ,his military serv
ice. 

"My dad was, a military man, and 
there's a stereotype of the military 
man, that he's all about war," his 
daughter, Dandy Barrett Witty, said 
the other evening as relatives gath
ered on the back porch of the Bar
rens' ranch-style house here. "But 
Dad taught. me from the time 1 could 
understand that his primary mission 
was to keep the peace. That's what 
his feeling was the day he died. That's 
what he was doing the day he died." 

Mr. Barrett himself was very di
rect about ~hy he chose to serve as 
an escort. "I've spent my life doing 
my best for the security of my coun
try and the people who live in it," he 
told a local newspaper last year. 
"Why should I stop now?" 

Mr. Barr;ett was In many ways a 
conservative man, but the question of 
whether his own thoughts on abortion 

underwent atransformation is com
plicated. Even his widow and his chil
dren say they are not exactly sure 
where he stood on the issue. 

"My dad may not have been pro
abortion," said his daughter, Ms. Wit
ty, "but he was most assuredly pro a 
woman's right to choose. He felt very 
strongly that she had that right, and 
that she should do it safely and with
out harassment:' ' 

There was evidence that his opin
ions on other issues grew more lib
eral over the years. In the 1950's, for 
instance, when stationed at Ellington 
Air Force Base In Houston, he was In 
charge of a review board that exam
ined the sexuality of service mem
bers stationed there and discharged 
many homosexuals. 

Four years ago, on his second or 
third date with June - both were 
widowed at the time - she had some
thing to tell him. 

.. 'I just want you to know, Jim:" 
she recalled saying, .. 'I have a gay 
son who is H.\,V.-positive. And 1 want 

.~ 

you to meet him.' Well, he'accepted
that. He got to know my son. He Joved 
my. son." The flon, ArthLir., died in San 
Francisco last year at the age of 43. 
Afterward, Mr. Barrett said that he 
had become deeply bothered by what 
he had had to do at Ellington. 

Mr. Barrett had been much looking 
f~rward to a 75th birthday party in 
hIS honor, planned for Aug, 9.at the 
officers club of the Pensacola Naval 
Air Station. "We are going to' cele
brate this milestone with a party to 
beat all p~:ties," rea~ the invitations. 

Instead he was eulogized in a me
morial service last weekend at the 
Unitarian Universalist Fellowship 
here. At the service, there were trib
utes to his military career, and The. 
resa Hunter, past president of Es
cambia chapter of the National Or. 
ganb:ation for Women, said: "That 
man had more life in him than most 
people, regardless of their age. He 
was jus~ a very .vi!JlI person." 

But the aCCOlade that seemed to 
strike closest to home came from his 
son, Bruce, a Pensacola contractor. 

"He was real neat guy,'; he said, as 
the congregation of 450 broke into 
applause. "My dad was a neat guy." 
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urt case that resulted in freeOn the Road ,Less Traveled , .agency in the sport. ',' ", 
. White, 42, was once the darling of 

,'Black Jf6man Challenges Sta~ Quo in Bidfor Judgeship' '::eo:;n~~ =:~:b::' 
By Jon Jeter White's pOrtrayal of herself as the under

~PaltScaf" 'dog, a black woman taking, on a' powerful 
. -white status quo, resonates with many 

When Elvira White, 8 lawyer in PrinCe' 'blilcks, who see the judiciary • one of the 
"George's County, failed to get nominated for last bastions of inequality in the county. 

a judgeship two years ago. the county's top Though' bJa..!·- for 52 of thceDt
',black elected'officials gathered outside the' '\OUula~~'" fo perfthe 19 C· e
"'~~ and denounCed the decision as co?Deoty s P?P tWn, ......1 ur 0 11'
,racisL ,,' CUlt.~JUdges are black~All ~our ~men.mentmurder cases, which are typio""',, ' .: 

,.' ~ contrast. White's c:o-worken taunted ',' "'This IS 1994, not 1964, Whi~~d~ ,-our! caUy given to the best lawyers. ~ 
.her with a IleW$P8per article on the decision' , courtrooms should re8ect that this ~,a new i was awarded the county bar assoa,a
Po;sted on the office bulletin board, White , ,day in.~~rge'JCo~ty.~ '. ", !ItiOD'~ highest awaf!1 for community
,&a1d. " ;" ,',.,'" .... White s ~didacy: also bnn~ mto sharper 

The two reactions reflect the colliding 
perceptions of White, who bas emerged from 
the relative obscurity of the state public de
fender's office to mount a'rare political cam
paign for a seat on ~ Circuit Court ~ , 
Both damn~ and d.~ by the county ~ Ie-. 
gal commumty, White ~ ~e~ Ia~.m a 
decade !-'> challenge a sitting JUdge m Prince 
Georges. , • ',.. '. ."

The overwhelming IIIaJOrity of judges m 
Maryland are.first appointed to the bench by 

. the governor and then run for retentiOn, typ
icaDy unopposed. But after trying for years 

. to get appointed, White decided last year to 
take theJess..trave1ed route. 11. 

'" ,- ~ . 
____ ~-:-:-: . ,. .'C," have trouble believing that you

", CIOIldone violence," Jones wrote. "Yet. 
today, you sat in my office and said 
you condone the violence and have no . 
compassion for anyone, inclUding the , 
white truck driver who ,was beaten 
for no other reason than he is white~" 

White denied, that she ever en
dorsed violence of any sort and said /'
thatshe only expressed empathy for 
the rioters' apparent frustration. But 
_the Jetter found its way to the judi
c:ia1 llOlliinating COmmission, :which ! 

had twice recommended White's ap
pointment to the bench. This time," t 

,however, the commission declined to 
nominate her. , , ' , ~ 

, That led to a courthouse news ' 
CODference in which the county's tou

' black elected of6ciaJs protested that 
the commission had unfairly branded ' 
White a racist, based on Jones's un- ' . 
........v~ allp."~tinn. Citinll ruJes 


focus the sometimes polarized perceptions of 
blacks andwlrltes. ,:' ,',' . 

"Elvira elicits some Very strong feelings in 
1,8 lOt of people,- said Dwight jackson, acoun

typrosecutor, who is black. "Some people's 
perception is that she is this loudmouthed 

.black woman always stirring up trOuble., 
, "'But from. an institutional,dynamic, 'What 
she's doing is challenging the way things are 

'most established lawyers and judges 
in Prince George's. When she came 
to the county 15 years ago from the 
University of Maryland's law school. 
'White was one of a handful of black 
women practicing law. 

She joined the public defender's 
office, won a promotion to supervi

.&Or and handled three capital punish

' , 'ship WIth the panel turned, suddenly 
, and ha"ve.~ done. It ~~s me of Curt sour in 1992, after White's secre

Plood, ,said Jackson, refernng to the former t.ary accused her of racism. A letter 
, pro~essJonai baseball playe: who was both from the secretary, Ruth Jones, to 

maligned and revered for his 1972 Suprem White describes a conversation be

_.... . . 
:;::., "They never once mentioned a fee 
s\ructure," said Barbara Kahlow, 
vice .,resident of the Foggy Bottom 
Association. "There at least should 
have been a hearing...· . 

Patrons complained that, even af· 
'tei paying, they could ~t use the 
deep end of the pool;wbichwas 
dosed off last week because tMle 

,.were n<;.t enough lifeguards. ',," 
, ChaI:ges may be waived for Pf:.Ople 

$erVlce. In 1988, With letters of sup
port from, dozens of lawyers and 

(judges, she became the first black 
I woman ever recommended for a 

judgeship by the Prince George's ju
'didal nominating commission, the 
"~l of lawyers and Iaypeople ~t 
.' adVIses the governor -on appomt
'ments to the bench. • . .' 

~ut .ber once-anucable retatlon

~WC)MAl\.JI6.CoLl ..... < ,tween-the two women shortly after , 
,'LosAngeles erupted in violence and 

" Oamesfollowing the acquittals of 
dour white police officers charged
; ...:. .. bea.....'" black to . t, ~ 
~G • .a;;g. a ,mo ,ns ' 
..... ,_ ,.,~>, ,,';.,.~ ",'" , 

( 
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Fix Miriority Contracting. 
. The' Dinkins administration vastly' overstated . . Randy Mastro, -Mayor Giuliani's chief of staff, . 

the success of its minority contracting program, a says other steps will be taken to expand dramaticsl
recent series of articles in The Times has revealed. . Iy t1!e chances for· minority- and wonien-owned 
Some companies that won contracts by claiming businesses to compete for contracts. These busi

cfemale or minority· ownership may actuaJly be nesses will be carefully certified as minority- or 
owned by men or whites - facts that city officials women-owned by the Department of Business Serv
cOUld have ascertained if they had not been so ices. They will then be given -access -to a city 
cavalier in their investigations. Misleading book- -COPlPuter system listing pros~tive contracts, en
keeping also let the administration make exagger- abling them to know about and bid on many more 
ated claims abOut the number of cOntracts going to contracts than in the past " ' 
women and miIiorities"':"':' claims Mr. Dinkins used in " ..These steps, while useful, are too limited. Ab-
his mayoral campaign. " . sent a stated goal, where is the city's incentive to I 

Such fUm-flam is hard to avoid in municipal promote the awarding of contracts to companies 
. contracting, especially in affirmative-action pro- owned by ,women and minorities? Affirmative-ac- . 

grams. The reason is basic: money and politics are tion programs, despite the problems that often 
I 	 involved. But the difficulties of creating effective arise, are proven mechanisms for, giving minority 

affirmative-action progr:ams is no excuse to give groups a chance to enter fields .Of work previously , 
up, as Mayor Rudolph Giuliani has, in effect, done. closed to them. ' , 

The Mayor, who called the Dinkins program' . If the, Mayor wanted to design' an effective . 
"bad social policy" during the'mayoral campaign, . minority contracting program with' safeguards I ' 

began dismantling .it soon after he took office. He against abuse, sure.ly he could: Few a~, better' .I abandoned the. Dinkins practice of awarding con-.· equipped to do so : than Mr. Giuliani, a for~er

i tracts to. qualified minority- or women-owned com- . Federal prosecutor with 'strong law-and-order cre- . 


panies even if they bid up to 10 percent higher than· dentials: But Mr. Giuliani remains opposed to the 
I the lowest bidder. Now he has dropped the other key goals and set~asides of many affirmative-action 
I. 	 feature of. the program - its long-term goal of programs. It is disappointing that he chooses to 
i 	 awarding 20 percent of aU city'contractino such duck a challenge that could no doubt be met if the 


companies. . political will existed to do so. '- _. 
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. . . . Umitsfln theVOtzlUl RZghli AcJ
-THE SUPREME Court bas begun to sketch '. Act. does not require a . Georgia county whose 
.. the outer Umits of the Voting Rights Act. popuJation is nearly 20 percent black, to move 
, . . Last. year, in a case that shook ~e civil from a single-commissioner government toa 
~'ights ~unity" the . court ruled that white five-member board in order to give blacks a 
:'votets can' cballengeredistricting plans- if the stronger voice in the government. While the law 
. boundaries drawn are so "bizarre" as to be inexpli- could be applied to prohibit'a change in the other 
_.cable oil grounds other thaD. race. Two decisions direction-that is, a multi-member commission 
· ,last week did not take that principle another step to, being .reduced in size in order to shut out 
~ ban racially based redistricting entirely. But. they blacks~it does not require a change in the status 

,-did narrow the options of minorities seeking to .quo like the one requested here. A constitUtioriai 
.'strengthen their voting power. ' challenge can still be brought if the plaintiffs can 
" The fitstcase was a challenge to a .Florida . demonstrate that the single-member form was 
"!'edistricting plan on grounds that-the plan;did not' created to'exclude blacks. But that will be a hard 

create as many minor.ity legislative districts as case to make since the system was adopted in 
· possible. ,ustice ~f,~g for the Ip.8jority, 1912, at a time when fe~, if any, black citizens. 

. ~.empbasized ~t ,,5u<9( a" step has never been were voting in Georgia. This decision leaves the 
. ,reqUired .by the1aw. The court ruled that since minority coJIUllunity in BI~ckley Countywithollt a 

· the number of JIispanic districts created,in the real remedy for its prediCament other.than build
~:nade Co~tyP~'!& roughly.pr~rtionar t? the ing coalitions with white voters and' effectipg 
..percent,ag~ ~f' voting-age Hispamcs ~e, the 'change through the ballot box. ','. . 
plan·m:: Dirfect1y acceptable, To illu~te the In both cases, JuS6~ Thomas and Scalia joined. 
absurditY of'the plaintiffs' demand in this case, he .in opinions agreeing with the results but setting 
oposited'a hY.P'othetica1 jurisdiction wi~ a PoPuJa- forth their belief that the Voting Rights Act.only 
.non, of r~ooo" divide~:V 60-40 on racial-lines reaches discriminatory' "standards, practices and' 
¥»r~:int~ .~~ ~stri~ of 100 .eac~.. ,By pr~e.s,"not thedil.ution ~f v?terstrength.py . 
~ting disu,p.;t. lin~, it would be possible to . mampuJation of boundaries. This View rt1DS' counter
.C<el!te ¥ority districts out of 10 (just to both legislative histmyand 25 years ofju.diciaI: 
~gn 51 mm ty voters to each of the seven), a .' precedent. Congress bas the,,pow,er. to Chang,e the 
.result that utd run counter to the-1aw's inten- ' Jaw if it so chooses. Fortunately, the Thomas-Scalia 
ti~. the ..on is sensible. ' .• view Win garner little supPort in the courts, which 
•. The second case is more' troubling. By a vote must read' the law as it is Written and 'as it bas 
~-5 to 4, thecowt held that the Voting Rights.consistently been interpreted: 

http:v?terstrength.py
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choices-American Indhrll. or Alaskari native, Asian or· Pacific Islander t black, and white-and 
two ethnic choiCes-Hispanic origin or not of Hispanic origin. When a combinedforniat is ,::: 
used, Hispanics are included in the racial categorization,and blacks or whites are modified' 
by the phrase, "not of Hispanic origin." . ' 

.. Absence of a multiracial choice 'is particulariy -dlfficult for school children, who "have' 
to choose one parent and deny the heritage of the othe~ parent" when filling out forms, said . 
Ruth Provost oithe Massachusetts Parent-Teacher-,Student Association. "Even worse, " she 
said, is when administrators deny children the choice. and make th.eir o~ designations ~ 

Artib-Ameri.c~s "are notwhit~ Europeans," said attorney Louis N.Mass~ry, repre-. 
senting the American-Arab Anti Discrimination Committee. Arabs are distinct from Afri
cans, Asians ,or Europeans, he said, proposing thai an Arab classification should be based on 
language and culture. Arab-Americans have faced increased discrimination in the aftermath . 
of the Gulf war and because recent immigrants are mQre heavily Moslem than earlier 
immigrants. . " . '.' 

"The government can tell you tbenumber of'Alei.itian Islanders or Eskimos in New York 
City. " but not the number of Arab-Americans in Detroit, he added.. . 

Corrine Mudarri of the .American-Arab Institute argued for an even broader' 'Middle. 
Eastern" racial designation based on geography, which also would include Turkey, Iran, and 
Afghanistan. About 4 percent to 5 per~ent of the Massachusetts population is Middle Eastern, 
she estimated. 

Several representatives of a native H~waiian organiz~tion, Ho'Omau, argued thatn~ti~e" 
Hawaiians should be removed from the Asian or Pacific Islander category and added to the 
American Indian and Alaskan native group. Native Hawaiians already have won such designa
tion under several federal laws • said Manu Aluli Meyer. . . 

White Europeans and German-Americans should have their own designations said Joseph 
E. Fallon of the National European-American Society, who criticized the "meaninglessness of 
white as an official category. " . '. . 

Complications Could Arise 

But an employer representative cautioned that revising the system could complicate and 
DOt necessarily improve affirmative a~tion record-keeping. "We are the folks who have.to 
deal with compliance issues," said Lorence Kessler of the Equal Employment:AdVisory.CQQIl:-. 
ell, composed of large employers. 

Kessler warned that while adding categories may make individuals more comfortable .. 
about themselves "ultimately discrimination is more about how others perceive a person.than 
about how a person perceives himself 9rherself~" Increasing the number of categories als.o '. 
could pose problems when employers are required to request sensitive information from job 
applicants, he added. . . ' . 

- 0

REP. GEPHARDT SAID L KEL Y TO SOFTEN . 
EMPLOYER MANDATES . HEALTH REFORM BILL' 

House Majo~ity Leader '. chard Gephardt' (i)-Mo) . ikely to propose some tYPe of phase~ 
. tes in fashioning ompromise health reform bill that can 

. terviewed by BNA ...' . 
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.' .' pecialty apparel ch~tns, The Limited Inc. , in Columbus, . OhicY;/said sales of 
. 

In th 
$631.8 milli were 5 perc:ent higher than sales of $604.1 ,million7laste" Comparable store 
sales, howeve were dovvn 4 percent. ,'" ....." .. 

. .'.. . . 

.. The·Gap Inc .. based in San Francisco, said sales of $.30~Uli6n were 12 percent higher . 
than sales of $276 m ion a year ago. Co~parable store s~ were up a modest 2 percent . 
. The company said its omotional activity this June was~s .than in June of 1993; '.' ' 

Best Buy Co. Inc. ~ J:j ed in Minneapolis, r~ta~of con~uine~electronics and major ~p
pliances, reported that sale urged 58 percent t 328 million from $207 million last June. 
Comparable store sales were u a hefty 14 per t. . 

Gottschal1cs, a Fresno-based ion aep~rtnient store cl:1a~operating in California, 
Washington, and Oregon, said sales 0 ..3 million were' t? 8 percent higher than $29.3 mil
lion last June. Compar;;tble store sale w : e up 6.8 percent. The company said this was the 
ninth month of comparable store s s incre ses in the past 10 months. .. .' . 

. ' Ros~ Stores Inc. ,another alifOrni~-ba~ chain, said sales of $129 million w~re 16 
.percent higher than last June. omparable ~to;;~~ere up 7 percent., '. . 

. Spiegel Inc., of Do\ rs Grove! Ill., said ,its tota:h.~~les of $233.3, million were 38 ~er
cent bigher than las;f.Jun s $169 mUllon. It provlded compauble store flgures for its Eddle 
Bauer s~sidiary, whe e sales were llP 12 percent (rom last Jlme. . . .' . 

50~Off Stores . c., based in San Antonio, Texas, said sale~'$14.2 million were 12.7 
pe:r;cent higher th last June. Comparable store sales rose 10.6 percent. . . 

Ames .De rtment Stores, of Rocky Hill, Conn., said sales of $199.5 million were 3 . 6 
percentbigh than la~t June. Comparable. store sales rose 4.7 percent. 

:, " 
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OMB OPENS HEARINGS ON REVISING 
FEDERAL RACE, ETHNIC CATEGORIES 

BOSTON-Federal racial arid ethnic designations should be expanded to co~er a WIder 
range of categories, witnesses told federal officials here July 7. 

At the first of four field hearings on reviSing race and ethnic standards for federal stat~,' 
istics and administrative reporting, individuals argued that multirachll persons are forced to 
deny' part of their heritage, that the country's large Arab-American population is ignored, and 
that native Hawaiians are misclassified ~ : ' 

. : Current standards and categories, formulated 17 years ago as()MB Directive No. 15, . 
are used by feder¥ agencies,for civil rights enforcement and collection of pop\:llation and labor
forc;:e data. . . . . ..... . , '. 

"'During the past few years, the. staridards have come under increasing c~iticism, ". said . 
Sally Katzen, administrator of the Office of Information and Regulatory Affairs at the Office of 
Management and Budget, who chaired the hearing. ' . 

"We have heard from individuals who report data about themselves and from various or- . 
ganizations that use the information collected by thE7 federal agencies that the categorie~s have 
become less useful over time in reflecting the diversity ·of our nation's population, " K~tzen 
said. '. . ' " 

Katzen said after thehearing that OMB hopes to have:preliminary revisIons to th.e race. 
and ethnic standards available by next year when the Census Bureau begins pretesting for the' 
2000 census. Future hearings are scheduled on July 11·in Denver, July 14 in San Francisco, . 
and Jul~ 18 in Honolulu. '. . 

About half of the 14 speakers at the heariJ:lg asserted that a new "multi-racial" category. 
shpuld be added to federal forms. Current race and ethnicity standards list four,racial .... 

Copyright C 1994 by THE BUREAU OF NATIO~AL AFFAIRS, INC., WaShington, D.C. 20037 
041'8-2693/94/$0+$1.00 

http:041'8-2693/94/$0+$1.00


,< ~~1?RlDAY, .JUlY 8, 1994 I 

"._~ ..J.--.. " \to ' 

•'checiqiOiiits·in ,mostly\vIiite'subUrb 

... draw charges ofbias from NAACP 


• • '. "1" • - '", " • " • 

PENNSAUKEN,N:"'.(AP)"':"~· ,~ed cityof87,000 people ·c ~This is just ~ idea, a concept:' 
, lice trying to reduce cril:De,in this' on the Delaware River across he said "We are open to discus~ 
: predominantly white suburb ,of . from Phillide1phia:' sion:' , , " " , ., 
, Camden, New Jersey's poorest ' Mr. Petrillo initially, prOposed camden isS6 percent black and 

city, came under attack yesterd8y checkpomts at announced spots '31 percent Hispanic,while Penn
: for a plan to make random'stops of near the border, with every third &auken, which has a population of 
drivers couiingfrom its urban' or fourth car stopped. , about 35,000, is 80 percent white. 

:neighbor. : . ' .' "We want to get pro-active in" '.. 
; "They should also check the terms of' giving residents confi- " Edward Martone, executive di
.people going into Camden from denceina\ecurityandthesafetyof' ,'rectoroftlie.~ewJe:~ <;hap!t'r 

,Penn8auken," said, Roosevelt Ne- 'their streiets and their homes" he of the Amencan Civil Liberties 
, ; tmlith, NAACP Coordinator for '. said. ' • Union, said the proposed stops in 
',southern New Jersey. "Criminals Following the criticism, how- ~sauken do not address a ~pe-
: travel both ways." .., ,"ever, Mr.Petrlllo said the check- clflC need, such as. sobriety 
: ' Me Nesmith and others said the' , points likely would be scaled back checkpoints for drunken driving. 

I ;plm:i'tlild a racist tinge and would 10 stops ofdrivers wi~ motor ve-"Whe~er you're pulling over 
! ;be challenged as unconstitutional' hicle violations, such as expired every bIack person or every Chev

. ·if the Pennsauken safety director, -- car registration or·burned-out li- rolet, it still means that you're 
; SteYeli PetriDo, goes ahead with it. censeplate lights. ' . ' stopping ancUooking into the cars

I ". Mr.PetriDosaidtheideawasin He said he had not decided of innocent people to find the 
:resPonse to -,ears of car thefts; . when to put eheckpointsinto ef- guilty:' he said> "Police should not 
·burgJariesand robberiesinneigh-feet. He:plans to. organize meet~, be stopping and searching people' 
. borhoods bordenng Camden, an· jogs with,residents. ..;;;::' .~,~c, . ~~:Without probable cause:' '. 

-'-;'w' . 

..::",-.J'" .' :;...., 

Religious harassment,nust be addressed iIl'EEOC guidelines";' , :~ 1: 
The ,wire service report in your' theEEOC"to drop any reference to which is notharassing:is protected. ~ I :: 

, June 29 paper on the congression-- religion from the guidelines:' In The Anti-Defamation Leag\le'~ : 
. at response to ~e Equal Employ- fact, the S(mate rejected an earlier ' and B broad coalition ofcivjl rights " ,: 
ment Opportunity ComniiSsion's ·wmonofthisresolutionthatcalled "and religious groups believe that~ :: 
(EEOC) proposed workplace 'on the EEOC to drop religion religion must be included in the;. :' 
harassmentguidelines(".Househas entirely. As.,Sen, Howard Metl.en-· final version of the EEOC's work-·; ': 
bad news for EEOC," Nation) got it .' baum, a co-sponsor of the unani- place harassment guidelines to'. : 
all wrong.. . -mouslyappf(JVedamendment,cIar- make clear that religious harass-,~ ; 

First, ,the House dkhwt vote to ified in a .letter to the chair of the. . ment in the workplace is illegal and'~ . 
cut the EEOC's budget. Instead,· EEOC, this Senate resolution ~ that the problem is worthy of seri- ~ .' , 
both supporters and opponents of ly. ciills for the temporarY removal ous attention by the federal gov-:.; 

. the guidelines voted to prevent of the category of religion, and emment., ",' , ':,~,.;,! 
' EEOC funds from implementing, makes clear that religion need not ' " .,. '. 'h 

, . the guidelines as origiMlly dTaft- '.be excluded from the EEOC's,fioal JESSN. HORDES 
ed.AIl sides agree that the original guidelines.,: • ' WashiD8toD Reprea/mtatiw . :-,' 
draft: guidelines mustbe reworked Far from creating a "religion
to provide clarifying Janguagetofree" workplace, these guidelines ' LESLEYISRAEL :. !..I 

• It'
delineate between illegal harass- will ,enbince protecti9n fot: reli- Cbaii' , : ... :, \ : "J 
ment and protected expression. gious freedom by reiterating that ' WasbiDgton AJfairs Committee . . ';1 

The article also misch8raeter- '. religious'discrimination, in the ,A1ltt-Deramatlon Leque 
ized the Senate resolution on this workplace is prohibited and reo. .ofB'naiB'rith 
subject. The Se,nate did riot call on . af6:nning that religious expression. ' WashiIigton " ,':"., 

., . 
l><-~,- <....._~.,......~____~____ 
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Federal Gov:emnienf IsRethinking.·:Nl 

ItsSystem bfikbialClassification -, \\V 


. " . . '.' . "'. . 
:.:- •P: "\. • ~ • 

-By ~TEVEN A. HOLMES ..,.'.': Budget' offi~ . officials ,say nO PacificlsJ8nd~r cJllQlfication ito Uit:1' 
'" . IOTIrIl'Nftvilltlnmes . :.;changes will take place without thOr-Ameri~~ ~ndian category. MosUy?!/&d ' 
:. f!PedaI . : . , ed ~ "bugh . research, and probably not be: ,,She said; it is a matter of ethnic pri4e 1'!Ki 

BOSTOIN;!.u1!.?:-T~a Arboku~ fore 1997. That would stili allow time and historical accuracy. But she ~otf'N 
,materna . 8" ••:..:..~reD are _tor Congress to review any proposed "ltnowledgE!4 a more practical reasvn-wsv. 
pean. His fa~er's mo!f1er is African changes that might affect the census.,. . "Some, col.leges and the Depa'!J.!OOSI.
American. HIS father s father is the. for the year 2000.. ' ..... 'ment'. Of Education bave;mlno~~.8W

' product.of a ma~ge between a Fill- CUrrently, Federal agencies Uke icholarships that you:get throuldY.r 

p~=9::::'as 'white ~ his .•. the Census'BI;IJUu, the Deparunent your s~tils as a.Nati~e ~m~ri~~U4b 

birth cel1ificate. Mr. Arboleda re- C#.Education and the Justice Depart- she said. ,...... ' .. :I!l:'Il91 

fused to
· -ate ....~ ethnic or racial ment ask people to choose from four; . PossIble Classifieatloais(!illM 
• ..... 11&1>. .. racial· categories:': white. black, .: ' .' ..'. ~"laho' 
Identity on ~ 1990 census form. And Asian-Pacific Islander and American . . To accommodate some of the CO1\\' l~ 
so an em~loyee of the Census Bureau Indlan-Alaskai1 native. People, who plalnts,the budget office Is CO!lsicter~ooq
noted his name, oJjve-toned skin and . feel they do. not fit Into any of the tng several cb~ges In ~ racial tfIIlt. 1£. 
dark balr,.~ marked him,down ~scategOriesa~ supposed to list them- ethnic ~!ego~es, ~c,l,udmg ~e ~dat~;ua'
HI~c. ': " 0' '.' selves as "other..'·· . . lion of ~ult1ra~l.al .. and Mldme.~ 
". So I was born legally white, ,Mr... In additton to the four'radal cate- Easterner, classillcat!~ns.lt is.~fso:;dai

Arboleda tol\i Fede~~ offiflals at a gories. Federal forms ask people .contemplatmg ,a Dew HawaiiM. J!;'h01
1· public heilOtll here. Now I m legally . whether they are Hispanic.' '.. , lander". classification, or shifting [Qa~bin


. Hispanic. Jf I ever runfo~ office. the, '. But witnesses here; particUlarly .grou~ from the. category of; A~(An~ 

"media would. bunt me down and. th~ of·mlxe<t P,arentage, -and fiev- ,Pacific 1~lander to Native Amerlca~';'.81c . 

I splash DeY"spapers withbeadllnes eral organizations' contend they are In .add.luon, the GovernD,lent is chit". '. . 

" that read, ~Ieda, c:aDdidate. falS~ . slighted by the categories," ," .'. sideling ~i'.'8 HispafUC fro~ an· , , 


fiedlUs race. , : , . ." ,"If I am coerced Into categorizing 

· Mr. Arboleda s expenences, though. myseif 'as only orieOf the races or


far f-:om the norm, represent a grow- . . . . '--.' ... :. . . 

Ing problem for Federal agencies "1., •. . 

that collect and disseminate ~ta de

· scribing contemporary Amencan so
':deiy: With an increasingly diverse' 

· populatlop and, with ethnic and racial.
pride on the nse. how do people de
scribe themselves? 

As the number of . ethnic groups 
continues to lrow' in ..the United 
States. there is. a sense that "the 
current terms are less useful In ex
pressing and depicting the diversity
of our nation's population," said Sally' 
Katzen, administrator Of the.Office of 
information and Regulatory AffairS ethniCltl~ P~ded In'legai forms or .. 

.•. '-, .M r'l th 
'. any le,e, . e 
C·a'teg'on',:,oes' n.··O'·W·. 'Ion 

. .use.do not. aI.low. 
.fo''r d.IO.Ve.:;rSlety... .' 

, 

In the Office of Management and the 
Budget. The budget agency, which is 
reviewing Federal. racial and ethnic 
classifications, is charged with set
ting policy on the gathering of statls
ties for use by other Federal agen

,des. . '.' 
"MoreTIIaDStadsdes' 

applications, I'eanonly comply dJ..s.. . 
honestly and hnmorally,.unless I.am 
given the option of multiraclal,"Mr. 
Arboleda said'·' , .. . ..' 

Officials exPect CQI1lplalnts, 'like 
those of Mr. Arboleda to grow In.the 
coming Years as the number of Inter· 
racial marriages rises. The number 

.- 1ber,:bUCbearing bere today, the '~4':e~~:i:::~== :"worms;~~: ',' ,~. .,:~ ~,·:--,:t;o'! 
,:::::tc!u!~:,..~=~~~r: :upercentinl~ '. '.' ..:' 
; expansion In the numberOf.raciaJ and .. j... CeaeemedA....AmerIeaas,. . 
· :,ethnlccategories recognized by .the . . Ara)).Americaas also say they are' 
·.Federal Qovernment since 1977.:· unhappy with their designation. CUr~. . 

' And what seems Uke a ~inor ad- rently, people whoSe recent ancestry, . 

~ent In Federal regulations could stems from a regiOn west of.Pakistan . . 

· me a bramble bush of problems. : and eiloonipasslng the Middle East,' 
Budget office officials say that any North Africa and Turkey are listed as . 

:c:hanae in the number or type of ra- "white, non-Eu~" ..,. ..' .' 
daland ethnic classifications would .' uldon'tlmoWWtlat. that means." 


· affect only the gathering of data for Jim Zogby, preSident of the ,Arab
· statistical purposes; changes In bow American· institUte, .said'. In a tele

. those statistics .are used., would ~ phone Intervie\y~';But someh.ow.the 

:quire changes In law. • . "J:'ederal Government bas come up 


Some groups fear -, and others 
',' hope -, that sucbalteratlons Would 

· presage changes in -alJocations of 
· Federal aid that Is based on race or 

... ethntcity. On die .other hand. some 
businesses W0rTY that changes In cat
egories would make it more difficult 

.. for them to abide by Federal anti
discrimination laws. 

with a COrDmonlbasls fora group tilat 
Includes Egyptians, ~linese. lrani-, 
ens and Norwegians...· ",'. 

.Manu AJuli Meyer, who represents ' 
a' IfOUP calted Ho'omau,wblch 
means'''persevei'e''1n Hawaiian, tes-:. 
titled that she would like wsee native. . 
.Hawaiians moVed from, the Asian-: .
'.. , 

ethnic designation to .a racial cm~L 
since !iO many people say. they ~~ 
being Hispanic as a separ:al.!! rac~"_ . 
Althoughsu~changes mlght~..ao) 

. !sty some groups, they could crea1@'n: 
problems. In the past, for .lnstante:.d~ . black organizationsUltethe NatiOHat?~ 

.Urban League have diS(:OUraged ttl'f!!; 
.notion of a mixed ,race category. fear:J ' • 

Ing it might reduce .the nUmber:J!J!f .blacks tallied in.the census.,' •.•:rl .. 
Moreover, some experts Wondet'U 

I10w the multiracial . classification' 
would be defined, Would it be peop-re
whose parents are of different rac::s.a 
or would, it ,be' the· graridpareQ'!!f'll 
Would the category be limited to the 
children of Uilions between white'a;O . 
black or white and Asian, 'or Could,r--
Includechildren.of Japanese-Am~... 
can aOO a Vietnamese-American fMl"'\. 
ents?,..' . . .. ' . 

' Nampeo McKinney, ~Istant <fiYk. 


'sion chief for spEdal populatlon,~A
tisties at the CensusBureaU;:iOh..':~ 
served,' ·'.This .can .I)e a ..ca~~~ 

.- ""~,::'--'~::1 ~1'.c...I-eJ "",r' 'T 
, ~ 5 ' Or'"') 1'1\. . . . ... , .

f" .-L 
. 0 J..- w . .:Uo. 1"\.\ c..\ -c...tt""-: . 

, .r I ,...~, . 

http:Includechildren.of
http:classillcat!~ns.lt
http:ult1ra~l.al
http:product.of
http:bave;mlno~~.8W
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JURY TRIAL AVAlLABLE UNDER REHAB ACT 
WHEN PLAINTIFF SEEKS 'LEGAL' REMEDIES' 

A federal district court erred by denying a jury trial to a woman who claimed that she 
was fired in violation of: the Rehabilitation Act of 1973 and sought back pay as part of the rem
edy,the U.S. Court of Appeals for the ~leventh Circuit ruled (Waldrop v. Southern Company 
Services Inc., CA 11, No. 93-6230, 6/29/94). 

Reinstating a disability discrimination claim filed by Barbara S. Waldrop, the appeals 
coun s.aid that under the Seventh Amendment, Rehabilitation Act claims are subject to jury 
trials if a plaintiff seeks "legal" relief.for the alleged discrimination. The court said. that in 
this case, the back pay sought by Waldrop falls jnto the category of legal rather than equitable 
.relief, and it ordered a jury trial on her claim against Southern Company Services Inc. 

After being laid off by Southern, Waldrop sued the company in March 1991 under both the 
Age Discrimination in Employment Act 'and the Rehabilitation Act, seeking a "make-whole" 
orderthat Southern reinstate her with back pay and liquidated damages, in addition to lost se
niority,pension rights, and other fringe benefits. She' petitioned for a jury trial on all her 
claims. . 
.' '. . i . 
The district coun, however, held that Waldrop was entitled to a jury trial only on her 

. ADEA claim. After a jury ruled against'Waldrop ori her age discrimination claim, the court 
rejected her disability discrimination claim. On appeal, Waldrop argued that the district court 
erred by refusing her a jury trial on the Rehabilitation Act claim. 

Seventh Amendn'ient Analysis 

Writing for the Eleventh Circuit, Judge Frank M. Johnson Jr. said that since Section 504 
of the Rehabilitation Act provides no 'guidance on the availability of a jury trial in a private ac
·tion, the court must look to the Seventh Amendment to determin~ if a jury trial is required. 

The Seventh Amendment preserves ttie right to jury trial in "suits at common law, 
. where the value in controver!1iy shall exceed twenty dollars. " As interpreted by the U. S. Su

preme Court,'a jury trial is available in all suits where legal rights are involved, whether at 
common law or under federallegislati6n. The court's two-pronged test considers whether the . 
.statutory action is comparable to a legal action in 18th-century England, and whether the rem
edy sought is legal or equitable in nature. 

U[A]lthough there were no discrimination actions at common law, §504's remedies ap
'Pear comparable to actions brought before courts of law in 18th-century England," the Elev
enth Circuit found. The court explained that discrimination claims under the Rehabilitation Act 
may be compared to common law tort actions or actions for breach of empJoyment contracts.' 

"Regardless, even if this first factor does not persuasively militate for a jury trial, the 
second prong convinces us that Waldrop deserved a jury trial on her §504 claim, " the court 
decided. 

The court found that compensatory damages, a form of legal relief, are available for 
.violations of the Rehabilitation Act, relying on a 1992 Supreme Court decision that such dam
ages can be recovered under Title IX of the Education Amendments of 1972 (FrankliiJ v. Gwin
nett County Public Schools, 112 S. Ct. 1028). '. 

"The similarities between Title IX and §504 require the same finding in cases, such as 
this one, pursuant to the Rehabilitation Act, II the court said. "Thus, suits under §504 provide 
to plaintiffs the full spectrum of remedies, such that in appropriate §504 cases, the Seventh 

. Amendment allows a jury trial. ,t . 

Back Pay Called 'Legal' Remedy 

The essential issue in the case, the court said, is whether Waldrop's request for back . 
wages constituted legal or equitable relief. 

I 
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-
Citil'lg company poUcles. She reo ' 

tused to d.1JICUSI dttaiLs., 
Menjivar idenW1ed tbe driver as

Carlos ·J.M, Vaughn. and explained that a 
, GreybOund. su.pervisDr to whom theGuerra offended passenge1'l comJ)1a.ined 

______ ',cU.d offer each 01 ttJem a 125 travel 
': vouCher. and th1s oifer was repeat
,r ed in a letter from the bus compa· 
! ny's legal department, ' 

'English-only' 

- really jUst is 
. code for hate 

One Atrtcan·A.merieu bus rider 
found it ironie thatlt was Jan. 11 
- MartblLutber KiDgDay 
that a Greybound bus drt~er on a 
trip from Lake TaJme to san Fran· 
ciSCO' ordered tbe ptUi&811ge%'S to 
stop lipeaking Spanisb. ' 

''''l'111I is a new twist on an old 
problem,'" M1ehiUe Jones told the 
San Francisco Exa.miner.' "Now. 
tt's IlOt 'DO coloreds on the bias. It's 
.Eng1!sironly.' ,. '. 

What I find irenic Is that iDtoler· 
&nee to the spealdn& of languages
other tlWl English - and espe-" 

, ; UDlike man)" I am DOt surprised 
; that' thlse compllilllU'e1kited sucb ' 
, Uttle sympathy.

A column about'Ii s1m1lar case 
, '-'invohiDg the spea.k1ng af Spu1Ib 
, ' in the work place brougbt Dumer· 

DUll caI.1s, almost all of them asp· 
" Uve and almost all from readers 
; wbo reminded me. aa one man put , 
~ 'it, that "thta II America and people 
L sbOuld apeak Amencu." meanms. 
..,1 suppose, EngUsh. , 
~ Tbose who speak l.anguaga& oth
let thM Engl1ih, almOit aU of the, 
; callen, said. should "go baak to 

," Mex1co.", " 

' 'One readef even UIought that 

" "spealdnsEnglildllhc.luld be man

'~datory in this c:ot.Ultl'f ••. (and reo 

i qW1'ed) ,to get adrivet.s license,

'f welfare forma, or whatever. , . ' , 
'" "(T).IWI is the United States of 
'. Ameriea:' be blustered In'conc1u. , 

siOn, ..not.Cbe. Unl,ted Stat.. of Ker;. l 
dally to Spanilh - is gro~ in· lco. or Japan. or England" , i 


· UIe tJn1ted States at the siJneume '; England? -; ", \ 

many U.&.eorporaUOns are active·. i He pawied after catching his 'I 

1y encal.ln@i.rlg tha1r top esecut1vu I! faux pal and explaJned: "Wbidl . 

to Jearn other ~ ,- """~;,~oe~. not, rea.Uy speak pod £as-, J 


, cJBJ1y 8pImIsb - to JIiaka tbelr t 1iBh. . , . , ,.", , 
;arms g1oball~mpet1tive, ':. ActUauy. moat cl.Uzens or aon':) 
, In tbis 0m1a IIJgbtmare. citizen residents agree tllat bow· 
! five of the but riders wbo were . ing E¢h 1s important bere, pn... I 
: bataDed. aDd iD,ti.m!dated by the, rruutly because they reaUre that I 
: dli:ver for speaidn, SpanlSll an< . many Ameri.cmi do not apeak an)' ,; 

, : two other passenpr. wbo argued. language other than EngUsb. , . : 
, with U1e driver about IUS treatment ", Someth1ng tells me. boweVer. i 
~ of the Span1Ib-speakers are suing 
:, Greyhound 11'1 .. san Frandaco SUo 
, penor Coun for bl.llX'l1lla.l:1 fear' 
, of Physical assault. emotUmal.. 
• sault and violation of civil rlpts. 
· Ana MenJivar. who represents 
: the plalnWfs. charges. that' the 
· drtver ordered paasengers - on 
: the loudSpeaker, DO less - to atop" ' 

.~' tbat beneath all the posturUag' i 
abou~ "tbe Lansuage of Amert.ca" i 

:and talk of doom "if we dmI't have' f'Ia language we an understand" II ~ 
something tar ql1er than the need ,)
for an eulu8ive linpa fraDca, Of' :, . 
,~ommon Janpage, A lOt gt it Is 
. really coded. ra.cisJn. " , ~" 1\ 

And those who doubt this co~· :" 
,SPealWIg SpaDi&h beeausetbeyt.enUon might try to recall the ~:: 
1 were ".hiDS him a beadaebe.~' tlme they heard lUlyonesay: U'it 
: TheD. "be pulled th8 lx1I over • .. ·thoS(tpeople don't want to speak . 

to make IUs pojDttf,. ' ' '~.; EngliSh. they .bould So back to .. 
, The suit aIao alleges that the ') G(!rman),." , ' : .; 

.: drtY8r d8l1beratel)' shut tbe. ,buS"'. Or France .. or Poland or the. l 
: door Oft tbe arm of one. Spa.n1sh- Czech Repubtic.· ... 
:' apea.kmg woman at a rest atop. .. , ' . "" 'J,' ;
: : LIz Dunn, lpokeswomaa Ipr Dal. To lea Vet Ii. messsg, lor .;.:sr. 'OS 
· 1aJ.based GreybouDd aaid the com. " Guerra, ca11 ExprusLine at 654
: paay acreectthat Us driver was. 
; wrong to t)erate tIut passtngm ror: 

.• ' their 1:lnSUfst1e transgreaiOrlS. lie 

. . wa, d1seipUned, 'Dunn told 0\1 As,. 
, : IOdated Preas, tIld the passeDgers 
.~ wer. ot~eT'ed "I settlement.",... ~ . , 

·;.1tIiOO and punch 4410. 
J • , 

http:Amert.ca
mailto:encal.ln@i.rlg
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Panel Urges Police Training to Help Ease Racial Tension, 

TRENTON, July 6 (AP) , - New 

Jersey's advisory panel to the United 
States Commission on 'CIvII Rights 
issued a report today calling for bet-, 
ter training and greater accountabll-' 

. Ity In police offlcers'dealings with 
minorities.. 

.·~11te _p~bllc '!s . often angered by 
allegations that police officers use 
excessive or fatal force and are not' 
held accountable for their actions,", 
said Zulima V. Farber, a member of 
the advisory committee. 

The report followed the 1990 shoot-, 
, Ing of a black teen-ager by a Teaneck . 
police officer. , ' 

Hearings on police practiCes were 
,held In 1991 but the report was not 
're\eased until today ·because of de
lays, dissent and staff changes, panel 
members said. Although the testimo
ny Is old, the report's recommenda
tions are stili relevant, Ms. Farber 
said. 

While ,there Is a perception In many 
Communities' .that the. proble~ , Is 

Correct or not 
,'" a
t" f l" percep Ion 0 po Ice

h t"l"t ~' ' ". "t"' 
OS I I Y &0 mInon les 

" '. " 'rs called 'pervaslve~' 
. 

"pervasive," there, are few statistics 
to back those assertions, she said. 

The report recommends that the 
state keep a record of' bias com
plaints against police offers by re-. 
qulrlng local departments to file 
monthly reports with the state police:

,An annual report, outlining how'com
plaints were handled, should also be 
Issued, the repo~ sars. 

The report also says the state 
should take the following actions: , 

IJRequlre all police actions that re
sult In death o~ ,serious, ~lIy Injury.... _.... _._..._- --.#_------~..--. 

be Investigated by a grand jury. 
IJRequlre counties to form commit

tees to Investigate and screen bias 
complaints. 

IJEncourage 'local police' depart
ments to seek residents' views on the 
quality of service and professional 
conduct of their officers. For-exam
ple, a questionnaire could be attached 
to any traffic citation regarding an 
officer's conduct and demeanor. 

IJEncourage local depllrtments to 
improve recruitment of officers from 
all major ethnic groups In the com
munities they serve. , , 

IJlmprove the policies for screen
Ing police officer candidates. 11 pat-
terns of misconduct become evident, 
the officer should be trained further 
or dismissed. 

No Obillation to Act 
The report Is only an adviSOry re

port. The state Attorney General and 
lawmakers are under no obligation to 
en~ct al!.f ~f ':he ~mmendatlons. 

.Gov . .t;hrtstlne''fodd Whitman said' 
that Attorney General ,Deborah .T. 
Porl~z was reviewing Its findings. 

"Some of what Is recommended Is 
already taking place," Ms. Whitman 
said, "but there are some new Ideas 
that need to be evaluated and I would 
cenalrllyJ~ave It to her: as the chle~ 
law enforcement officer of the Slate 
to respond to that." . 

Ms. Porltz would not comment on 
the report's specific recommenda
tions, but said In a statement that she 
would discuss the findings with the 
advisory committee. ' , ' 

In 1992, Ii state task force recom
'mended· psychological screening of 
recruits, mandatory In-service train
Ing for, police officers and standard
Ized public reporting of confronta: 
tlonsbetween civilians and the police. 

"I knowsome'of the recommenda
; tlons have been made before, but.they 

are worth repeating," said Irene Hili
Smith; chairwoman of the New Jer

, sey advisory committee. "Somehow 
. they never get Implemented." 

.-.: '-"-!.~ 
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The government pondersW'.lyspf 

fcountiD~lJJ'r~~~n··_~~: ...... ........ . 


By Deroy Muldock activists argue'that the usual black, armed with'~lor charts and wireless telepbone communica· 
. ~hite. Hispanic, Asian and Ameri- DNA testing gear - beyond imag- tions. These firms, and those owneC:Ebeen 30 years since the civil can Indian categories are too . illation?· by women, ere offered 25 percenl 

: Rights Act of1964 and 131 since broadly-drawn. Tbe parents of If the White House caves into "biddblg credits" that would, in 
. brabamLincoln signed the some mixed children.ere calling pressuretoc:lassityAmerlcansasif Instance, allow them to pay jUS1 
Emancipation ProClamation. Yet for a new "multiracial" rUbric to they were species at the zoo, it will $750,000 on a successful $1 millior, 
the noble objective ofa color-blind, reflect the ethnic make-up of the accelerate a dangerous trend. The auction bid. White guys need DO, 
merit-based American soci£¢Y still estimated one million kids of bira·· core democratic value of eqUality apply for this special favor. 
~ms ages away. . cial marriages. The. Arab-Ameri- before the law is beingundermiDed The Clinton health plan COuldn'l 
. President Clinton's Office of can Institute wants a Middle East- by. myriad scbemes of racial resist a dip in the preference pond. 
).{axiagement and Budget (OMB)· ern box available on the next favoritism that replace CODSeDsus The ClintonCere proposal calls fol 
may be shoving this elusive goal .Census. There are Latinos wbo and amity with ethnic rivalry and the creation of the National Coun· 
even further into the future. 1bday, wish to slice the Hispanic label six tension. Ideas such as those before cil ofGraduate Medical Education 
OMB is launching a series of pub- ways. Even Some Hawaii~ ere the OMB coUld lead to a Kigali on It would assign students to medica] 
lic bearings on "Race and Ethnic torn between calling themselves the Potomac. school specialties (sucb as neu:rol· 
~tandardsforFederalStatistiCsand "native Americans" and "Pacific' Forinstance,racia1lygelT)'DUlD- ogy or cardiology) based on tht 
Administrative Reporting." These. Islanders." Their solution? A new dered legislative districts, often· extent to whicb their ethnic group! 
Jl1eetings, scbeduled for Boston, . "native Hawaiian" designation. shaped like swatted spiders, cobble .ere "underrepresented in the lieU 
Denver and San Francisco, will Where t sucb racial hair- . , together minority voters in dis- of medicine generally and in th( 
)weigh proposals to· create finely- 'splitting en it be·long before parate communities to give, black various medical specialties." 
tuned racial classifications "reftect- white folks march into competing and Hispanic candidates virtual . Meanwhile, Americans of Asiar. 
ing the diversity ofthe nation's pop- camps of Anglos and SaxOns? pre-paid tickets to Congress. Some descent have c::barged that public
wation.... according to &nOMB Deciding wbo fits into sucb new civil rightS activists already fret universities have tried to limit th( 
announcement. categOries could put government that counting lighHkinned and admission of highly qualified stu 

.' The OMB and the House Census into a business chillingly akin to dark-skinned blacks separately dents tram that group lest they bt 

.Subcommittee have beard ethnic eugenics. As OMB Administrator could require the re-mapping of overrepresented. ' 

. ' Sally Katzen blandly observes .m legislative constituencies. Sucb racial bean-countin~ 
, .. the Federal Register: "The issue of The Federal Communications already boosts costs'and beada~ 
: Deroy Murdock is a New York' self-identification of race and etb: Commission offers extremely for American industry. Many firmf 
writer and president of Loud & nicityversuSthfrdpartyidentifica- attractive terms for minority- tbatworkwithpublicagenciesmwr
Cleaf Communications, a market- tion also bas been raised." Are gov~ owned companies that bid on ' keep records on the ethnic compo' 
ing and media consultancy. ernment etbnicity inspectors - .• licenses to provide services such as sition of their staffs. These ta.slu 

. ·..·Our nation's gain'" ..;. .: . .. --./ 
~e D.C. cha'p~r of the womer" (Ann l1enry~8ii~~~Jiim-·-;< ".,~ '~" .._. .. ,~ :;;, .... ' . ~-7:-:" - '. -' ::.".. 

Marines AsSOCJB.oon recen~y ! friend, was quoted as saying that \"onirwill grow more botl;rsomeand tive orm.issing person. This exceP:: 
sent alette~ to first ~dy Hillary. Hillary's application to the Ma- expensive if Companies must plug tion aside, the public use of ethnic 
Rodham Clin~n nonng her re- lines tB prove she would be ~ their workers into a profusion of formulas, goaIs and timetables· is 
cent lamenta~ns about how the jected "would have been CODs~- I DeW racial pigeonholes. "Ifmy fig- little more than state-sponsored 
~ Corps m 1975 refused to tent with what.was gOing. on WIth j ures show I need multiracial engi.- racism. . 
enlist her because of her .gender. ua at the time.")-. . .neers," I..orence Kessleroftbe Equal Although Dr. Martin LutherKing 
Loc:allady leathernecks, m the '---. . -' ,.' . . . Jr. proclaimed it proudly in his "I. 
letter signed by chapter Presj.' ' Have a Dream" speech at the Lin-' 
dent Helen H. Peters, rusbto .. run",' QI'IID,;C'. coin Memorial in Washington, the' . 
comfort the wounded first lady. .&VUUJl 'lYLe) W notion ofa color-blind society today 

"Dear Mrs. Clinton," the note 11ft ft't,..~.;"n .,~ seems as foreign as the 'DIj Mabal 
reads. "The Women Marines APt- .. ' '"'"au", '6 asenes OJ In fact, t:biS idea is as American as 
sociation, District of Columbia p'ublic ~~":"nc." on . the change in your pocket As thoSe 
(D.C.-1) Chapter, regrets the cir- ,.' (lD_An 'and·~Et . nickels and dimes say: "E Pluribus"'~.J...;:.... 
cumstances that prevented. you ~ IUU(, Unum.". .t 
from joining the Marine Corps in ~. '.":'-"~~fi Federal' . As Americil turns 218-years-old
1975. It is obvious that you were ; s""IUUI Uo) 'Or this week, it's as important as ever 
destined to be of service to our ,: S'+-+:~'-' and .. ' .' '. that the U.S.A. dedicate itselfto the 
country. We concede with pride uu.Io)U,..., ethics of equality and individual 
the fact that the Marine Corps' A .,,-:-:~- . • b d 'billti ThI

loss has become our nation's ' .n.tUIUlU3uuun;; ng ts an responfslBabeles. hi be 
pin." RepO.-.. a.'" American 1bwer 0 • w c... ......""'0' ~,"I, some are demanding of the OMB,(For the benefit of other mill- would do profound violence to these 
tary women wbo may have sacred principles. The federal gov
missed follaw-ups in this newspa- Employment Advil!ory Co~ncil : ernment sbould go in the opposite 
per and The Washington Post, it wondered recently in Business direction by leading public agen
was reported that the would-be .! Week, "wbere do I go to get them?" cies in ignoring its citizens' flesh 
Pvt. Rodham may have been do- . The only legitimate reason for tones,eye colors and the coarseness 
ing what anne naturally to femi- ! government to distinguisb one of their bair. From the White 
nist faculty of the University of I American from another racia1ly is House, to the state bouse to city 
Arkansas - just conducting pri- l.Wben. authorities describe identi- ball Americans should be treated 
vate "tests" to prove that equal hil seeking A ....: as Americans. Pen.'od.
opportunity promised to women ~ features we. a ''''6'
was. not! reality. ., . . .,:.: '., 


1 ~".,~~, ' . . 
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"[Vernon] has presented no eVidence at all to suggest that the challenged government ac
tion wlll be ongoing and continuous," said Judge Hubert L. Will. "While we by no means en
dorse 'witch hunts,' serious charges-even if thinly documented-against police officers re
garding their on-duty performance must be investigated." , 

The court held that Vernon has 'failed to demonstrate any substantial burdening ofhis re~ 
ligious rights. Judges Betty B. Fletcher and Dorothy W. Nelson joined in the opinion. 

- 0 

SUPERVISORS' EXCLUSION FROM ~OLLECTIVE BARGAINING, 
CONTINGENT WORKFORCE, FOCUS OF NEXT DUNLOP HEARING 

The issue of whether managers and supei"visorsshould continue to be excluded from the 
scope of some labor laws protection in the United States and the effect that exclusion has on 
managers', relations with employees,wlll be among the topiCS a Clinton administration com
mission will examine July 25 during a meeting at the Labor Department, the commission an
nounced July 7. ' 

The next meeting of the Commission on the Future of Worker-Management Relations also 
wlll focus on issues related to the "dividing line between employee and, individual contractor, " 
otherwise known as "contingent workers" who likewise fall through the ~racks when it comes 
to some workplace protections and benefits provided under current employment and labor 
laws ~ according to a notice scheduled for publication in the July 7 ~edera1 Register. 

The meeting is the first of a series the commission has scheduled as part of its work to 
develop recommendations for improving workplace productivity and competitiveness through 
greater worker-management cooperatio~. The meetings will follow up on issues raised by the 
commission's interim "fact-finding" report, released last month (105 DLR AA-1, 6/3/94). 

More meetings are slated for August and September to discuss issues such as employee 
participation and alternative forms of dispute resolution, as indicated in an earlier announce
ment from the commission (120 DLR A-2, 6/24/94). The second phase of hearings is intended 
to help the commission craft recommendations, due within six months. ' 

Appropriate Coverage 

The lO-member panel-known as the Dunlop Commission after its chairman, former 
Labor Secretary John T. Dunlop-will. use the July 25 meeting to delve into the "appropriate 
coverage" of labor relations and employment law with respect ,to managers, supervisors, and 
salaried employees. This statutory exclusion rests on the assumption that employers need the 
undivided loyalty of management in representing shareholder interests in situations where 
conflicts, of the workforce arise, the report noted. To forge a "more cooperative conception" 
of the employer-employee relationship may mean changing labor laws so that "representation 
does not necessarily imply the existence of an adversarial relationship," the commission said 
in its report, thus prompting a review:of whether supervisors or middle managers should con
tinue to be denied the right to union re1?resentation or collective bargaining. ' 

The commission wants input on what, if any, changes should be made in the scope of the 
managerial exclusio~ set out in the National Labor Relations Act. 

On the contingem work force issue, the commission noted that many public and private 
employers have subcontracted work to 'businesses that rely on part-time workers at lower 
benefits and wage rates than those paid to full-time workers., For example, the report esti- , 
mated that some 7 million part-timers 'work fewer than 1,000 hours per year and are thus are 
not eligible for benefits specified in the Employee Retirement Income Security Act and the 
Family and Medical Leave Act. 

The committee wants discussion on whether the definition of "employee" should be 
changed to bring under NLRA protections those workers wh~ are labeled contractors but who 
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INVESTlGA TlON INTO RELIGIOUS BELIEFS 
HELD LINKED TO ON-DUTY PERFORMANCE 

The U.S. Court of Appeals for the Ninth Circuit has rejected federal·and state religiOUS 
liberty claims raised by former assistant chief of police Robert Vernon of the Los Angeles Po
lice Department stemming from an investigation of his ties to the Grace Community Church of 
Sun Valley, Calif. (Vernon v. City ofLos Angeles, CA 9, No. 92-55473,6/23/94). .' 

Members of the city council demanded an investigation following a May 1991 article in 
Los Angeles Magazine detailing Vernon's involvement in the church where he has served as an 
elder since 1984. Citing a series of audiotapes Vernon had made for the church some 15 years 
earlier, the magazine palnted a portrait of Vernon as intolerant of homosexuality, depicting 
cops as "ministers of God, ,i and mstructing women to be submissive. . ..... 

Vernon claimed that the article misrepresented his sincerely held beliefs, but at a city 
council meeting, he was quoted as declaring that God wanted him to be police chief. Others ap
parently described him as a "Bible thumper" and the department as the tt.God squad. tt 

A city councilman accused Vernon of manipulating test scores to reward fellow church 
members, of implementing a policy of no arrests at antiabortion demonstrations, and of 
thwarting promotions of gay, lesbian, and female officers. He also claimed Vernon pressured 
LAPD officers to attend religious meetings at his church and at department headquarters and 
that he used Christian symbols, such as a fish, on official department correspondence. 

The subsequent investigation included the promotions, hiring, and treatment of gays, 
lesbians, and women, and whether church elders were consulted on matters of police policy. 

Civil Rights Suit Filed \ 

\ 

Vernon filed suit in federal court under the Civil Rights Act of 1871 seeking injunctive 
relief. He claimed that the investigation ·chilled the exercise of his religion in violation of the 
First Amendment and the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment. 

Vernon alleged that between May 5, 1991, and the time the complaint was filed,.some 33 
articles appeared in newspapers and journals. He claimed that he suffered extreme embar
rassment, anxiety, and fear in the pursuit of his religious, personal,.and professional af
fairs. He also alleged that he'was inhibited or retarded in the exercise of his religious beliefs, 
including worship, consultation with his pastor , participation in Christian fellowship, and giv
ing public testimony to his faith. He claimed that the notoriety hurt his career because he was 
not reappointed to the Peace Office Standards and Training Commission. .. 

. .. . . 
The court held that the investigation had a valid secular purpose-to determlDe whether 

Vernon's religious views were affecting his job performance in such a way as to violate police 
department polici~s and regulations or the civil and constitutional rights of both police officers 
and citizens. The court also found that the investigation was aimed at determining whether 
Vernon's on-duty conduct violated the Establishment Clause...· . 

The court stressed that the investigation was not directed against tlie Grace Community 
Church and at most touched the church through the inquiry into whether Vernon consulted with 
church elders on matters of police policy. . 

The court found that the investigation was restricted to his on-duty conduct and that it re
sulted in no disciplinary action being taken, so that he has failed to show any concrete and de
monstr.able injury. .. . 
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NAACP -at crossroads 

- " 

~.• Civil Rigtits Struggle 
Group Faces Criticism'flS Convention· Opens 

. . . I . 

. Asked about a recent Newsweek 
By Edward Walsh that Ben Chavis is ona proper/.IA3.gazine article that was highly crit-

Washington Post Staff Writer course as it r~lates to .this organiza----~------- t:i9l of Chavis's leadership, Gibson 
tion," Turner Said.CHICAGO, July lO-Less than a ~fsaid o~tsiders had. no right to tell the 

Indirectly responding. to the criti-. month after it hosted a controversial ;;orgaruzatlon who.1t should choose as 
cism of Chavis's overtures to Farraswnmit conference ofAfric.an Amer- :executive director, "Frankly, we 
khan, be added, "When people tell us jean leaders in· Baltimore thei.dcln't give· a damn about what you 
who we should meet with or notNAAep began a critic.al national 'i think," he said. 


convention here today amid an inter- ':-chavis also defended his role as meet with, that c.auses us a lot of 

full debate over the future direction!;~ chairman of a lobbying group concern." . 


··9f,the nation's oldest and largest civ_ that is seeking changes in the Super Chavis arrived here Wednesday, 

il rjghts organization. .... . .:~? law that. governs the cleanup of and one of his first acts was to meet 

" At the -center of that debate is the ,.toXIC waste sites. The group, the AI with local Jewish leaders, who later 

HAACP'sexecuUvedirector, Benja-Iiapce.:foE a Su~t1und Action ~art said they were pleased with the 

min F. ChavisJr., whose attempts to 'DI;!rS~p, IS funded m. partbybusmess chance to exchange opinions with 

r~talizean organization that. has ~ ~dustry c:o~tri~tors who 3!e the NAACP leader. Farrakhan, 

been criticized by some as a stodgy ~g the. e~t1on of ~ancial whose pronouncements have been 

bastion of the middle class, out of iliability for toXIC waste dumpmg be condemned as antisemitic by JeVl-'ish 

touch with young, inner-city blacks, :for~ 1986. leaders, lives in Chicago but'has no 

Jure stirred dissension within and .\',·Chavis, who has charged that· scheduied public role in the conven

4XlrJcern among outside groups his- blaCks. are the vicli;ms· of "environ tion. Asked today whether he 

toricallyaligned with the NAACP. rmental racism" because so many 
 planned to meet with Farrakhan 
·.. Chavis,46, the NAACP's youn- !!oxic waste dump sites are near here, Chavis said, "possibly." 
gest executive director, was the !black residential areas, said little 

. driving force behind· the Baltimore Iprogress has been made in cleaning 
summit, . which brought together :Up ,the sites because of costly legal 
leaders from a broad spectrum ofAf- Il.l.attJes oyer ~a~i1!ty. By e~ting , 
rican American organizations, in- :')'~troaCtiV~ liability" as an Issue~ he 

dudingNationoflslam leader Louis~d the alliance hoped to ~peed the 

Farrakhan. But in reaching out' to 9~up of the sites. . 

Farrakhan, Chavis has drawn fire ceitis' crities Chavis added "at~ 

from ?ritics wh? fear that. he is at- t~mptto take ~ swipe at me be~use 

~ptlng to en~r a .I?dical break 11aii1 pulling the cover off the bogus 

With the NAAC~ s traditlo~a~ r~le. as upplementati6n of the current Su
a. moderate, . mamstream Civil nghts Perlimd legislation." .. 

organization· that has been in the· . 

forefront of the legal and political ; Earlier, as an estimated 40,000 

struggles over segregation and in. convention participants began to 

equality. . gather here over the weekend, 

.. At a news conference today be- Chavis and other NAACP leaders re

----~-fOfe-tbe - convention's first -general {erred to. diVisions within the..organk ,-------- 
seision, Chavis predicted "a reaffir-~tion and the larger black communi-' 
mation of the directioQ we're going. ty a~ they appealed for unity. 

I
There's not going to be anyambigu- I Chavis said the convention is tak
ity about where we're going." mg place as bla,ck Americans face 

Chavis said the NAACP had not "some critical life-and-death issues," 
changed its historic civil rights mis- including crime,' black-on-black vio
sian but was "redefming .and broad- lence, drugs, teenage'pregnancy and 
erring the definition of civil rights." sch()()1 dropouts. . 
He said he invited Farrakhan to the 
Baltimore summit because he and ,He said there were "a few naysay-' 
the. Nation of Islam "are a critical ers" to his 'policies and added: "We 
component of the African Americ.an eanturn our people around, but it t;;;;; 
community" and to ignore him would requires us to embrace each other 
~e run counter to the NAACP's and lift each other up." 
objective of broadening its appeal in : "We are hoping to come forward 
the.black community. with unity, hoping that we can bring 

William F. Gibson, chairman of qurselves together," Gibson said. 
the NAACP's 64-member board of 'Vnless we address the issue of divi
directors and a Chavis ally, said the slOn. of fighting among ourselves, 
organization is at a crossroads and this. convention will not be success
must shift its focus to "the funda- fULWe must deal with reasonable
mental survival questions that many n'ess,i not rancor," 
people do not consider civil rights, r, ' 
but it is-because the right to live, bThomas Turner, the convention 
the right to raise a family and have a nianager and an official of the Michi
decent home is fundamentally an ganAFL-CIO, said Chavis's recent 
American.civil right." actions have caused concern in orga

nized )abor. a traditional ally of the 
NAAep. Turner said he planned to . 
c6nvey those concerns to Chavis 
dfu-ing the- convention but did not 
s~are :theIn himself. 

."It's ve!i:hard to judge his effec
tiveness onJackthereof, but I think 
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By DAVID MALPASS." : _ 
If You thought the administration'spoF 

icy on Haiti was confused,look at the n'Ies~ 
sage on the dollar coming out of last Fri
day's Group of Seven meeting in Naples. It 
sigrials inflation ahead, a loss to American 

from Jap,anese bO~dS into commodities, not 
into the dollar. J~pan gets higher long-tenn 
interest rates; the world gets inflation. 

Besides; apart from Mr. Bentsen, the 
Clinton 4~inistration may prefer a weak 
dollar, b;Qth on economic and trade policy 

17% loss against gold since Mr. Clinton's 
inauguration. At some pOint, they will get 
fed up and shift to a better store of value. 

Already. investment managers in Eu· 
rope are beginning to express a prefer
ence for mark-denominated assets over 

hVing standards. and a red flag for world 
financial markets. 

.The coordinated message from the G-7 
.meeting was to tolerate dollar weakness 
and go for short-tenn growth. President 
Clinton said that "it is important not to 
overreact" to the dollar's weakness. He 

grounds: Influential adVisers to the ad
ministration still argue stridently that a ' 
weak dollar is not inflationary (hogwash), 
will help the trade deficit (contrary to 
recorded history) and, after all, is consis
ten,t with' Republican policy since 1985 
(faint praise). As long as the administra~ 

dollar-denominated ones. British Colum· 
.bia issued yen-denominated bonds last 
week. finding Japan's IDW long·tenn in
terest rates an attractive source of cap' 
ita1. A weak dollar can quickly become 
a disfavored dollar, with enormous neg
ative consequenceSt on the world finan

stated his fundamental objective. "to pur tion sticRs to its View that the U.S. trad€ cial system. 
sue global growth." Treasury Secretary deficit is'a major, actionable failure of U.S, Financial markets would move instan
Lloyd Bentsen invoked the Brady doctrine economic policy, Mr. Bentsen's strong-dol· taneously in the desired direction (lower 
by stating the administratlon position that lar statement carries little weight. long-tenn interest rates. stronger dollar) 
the "independent" Fed doesn't need to So the G-7 message is clear enough. The if, the administration truly reversed its 
nhse interest rates now. This means it's all administration wants growth above all. It weak-dollar policy, It would have to make 
right for the Fed to print more dollars even' would be happy if Japan or Gennany' clear that the dollar should strengthen in 
though it printed massively in 1993 and the printed more money to help stimulate their absolute tenns-vs. the yen as well as 
doIlar.is weak against gold and the yen. To economies; :weaken their currencies, and gold and commodities-and that the shift 
Japan, the message was that it should add give the impression of a stronger dollar. in absolute value is penn anent. One sen
money printing to its program to stimulate The trade war with Japan is stiJI on. tence would suffice: "President Clinton 
the over-taxed economy. Damn the infla-. The riskS from a tolerant policy on dol .' expects to be able to buy an ounce of gold 
tiontorPedos. fuJI speed ahead. ~ lar weaki'less are immense. Gradualist in for 5350 in November 1996, and all 

The message on the dollar converted creases in shorHenn interest rates will through his second tenn." By defining 
the meeting from a yawner into an eye' not be enough to induce investors to risk "strong dollar" in such absolute terms, 
opener. Deja vu 1978. At that time the dol currency losses by investing in a weaken the president wDuld force clarity into an 
lar had been weakening against gold since ing dollar. The U,S. derives massive bene otherwise mushy administration policy. 
mid-1976 .with only a muted response from fit from the world~s acceptance of the dol breaking the spell that is drawing policy 
the Fed. Sharp inflation set in. leading to lar as the, international currency. If to makers further and further into the mis
the 1980-82 recession. day's dol,lar policy is halfhearted. coun takes of the late 1970s. 

Mr. Bimtsen did repeat his welcome tries thallare now part of a dollar trading Such an approach would quell the mar
plea Df last month for a stronger dollar. but zone wilLhave to reconsider the inflatiOn ket's concern that the administra tion is soft 
it sounded hollow in context. Based on the ary consequences of their linkage. on inflation or is pushing the Fed toward a 
"go-for-growth" G·7 message. it looks like Througnout Southeast Asia. countries weaker dollar. It would guarantee lower. 
Mr. Bentsen may want the dollar to that depe)ld on the dollar as their currency long·tenn interest rates, mortgage rates 
strengthen by having the yen and mark anchor (·Thailand. Hong Kong. China, and inflation, as well as more jobs and 
move down against the dollar and gold. In Malaysia', etc.). will get tired of running growth. Ahy whiff of true long-term dollar 
this interpretatiDn, the dollar could higher interest rates, than their Jap!!nese strength, rather thall a weaker mark and 
"strengthen" toward the inauguration trading partners. Argentina has said that yen, would bring investors rushing back to 
level of 125 yen. but it would still take more it will jwnP to a stronger monetary anchor dollar assets. lowering long-term rates and 
than $l80 to buy an_ounce of gold. If this if the U.S. dollar becomes an unreliable salvaging the economic expansion. 
"strong dollar" policy of weakening the one. Russiaris and Brazilians, who now de
yen against gold is implemented, the fi· pend on the: dollar to protect. themselves Mr. Malpass is director for international 
nancial result will be to move investors' from inflation, have ignored the' dollar's economics at Bear, Stearns. 

l. 

The Black Crime Gap 
.- ...._..__as)QI-iI'LJ. DIlULlO JR, _._ .. ..Yioient crim,es commit1ed ..b¥-blacks..are.-..3l.•Ml".oUederal-pr.iwners were black. Com-- . 

The poverty gap between blacks and committed against blacks, while 73% of Vi- pared with white prisoners of the same 
whites may be shrinking, but the crime Dlent crimes committed by whites are com· age, black prisoners are more likeIv to 
gap i~ grOwing. No grDUP of Americans is mitted against whites. have committed crimes of violence. In "1988 
more devastated by crime than black in- In 199+ black youths were arrested for the median time served in confinement by 
ner·city citizens and their children." No weaponS-law violations at a rate triple that Violent offenders was 24 months for whites 
wonder black urban residents overwhelm- of white youths. In the same year. the Vio- vs. 25 months for blacks. For crimes of Vio
ingly cite crime as the single biggest prob- lent-crime arrest rate for black youths was lence, the mean sentence for whites was 
lem in their.neighborhoods. five time~ higher than that of white youths 110 months vS.116months for blacks, while 

In 1992, the Violent-crime victimization (1,456 VS! 283 per 100.000). From 1976 to . the mean time in confinement differed by 
rate for blacks was the highest ever 1991, the murder rate among white youths only four months (33 months for whites vs. 
recorded. Some 113 out of 1,000 black was stabl!! at two. to three per 100.000. Be- 37 months for blacks). 
teenage males were victims of Violent tween 1976 and 1986 the murder rate for At the federal level, a 1993 study showed 
crimes. This compared with 94 for black black youths' fluctuated between around that the imposition from 1986 to 1990 of 
teenage females, 90 for whiie teenage seven and:1~,then rose steadily to about 14 stiffer penalties for drug offenders, espe
males, and 55 for white teenage females. in 1988, 18;in 1990 and 20 in 1991. .' cially crack cDcaine traffickers, did not re-
The rate was 80 for young (age 20-34) black The tr~gedyofthousands of black youths sult in racially disparate sentences. The 
men, compared with 52 for young white killed by blac~ youths might be expected to amount of the drug sold, the offenders' 
men. And the rate was 35 for adult (age 35
64) black males vs. 18 for adult white males. 
The chances . that a black male teenager The tragedy of thousands o/black youths killed by
would be Victimized by violent crime were black youths has been trivialized by those who spout non6.2 times that of a white adult male, 7.5 

times that of a white adult female, 18.8 sens~. about racial disparities in the justice system.

times that of an elderly white male and 37.6 
times that of an elderly white female. concentrate hearts and minds on the ques· prior criminal records, whether weaponsBlack residents of cities are most at tion Df how to stop the Violence. Instead, this were involved, and other characteristics risk. From 1987 to 1989. the average rate of national tragedy has been triVialized by that federal law and sentenCing guidelinesVio~ent·crime Victimization among city those who spout errant nonsense about establish as valid considerations accounted reSIdents was 92% higher than among racial disparities in the justice system. for all the observed variation in sentenCing.rural residents. and 56lJ, higher than In fact. once one cDntrols for such char· In short. the best available eVidence inamong suburban residents. In 1992 the acteristics. as 'the offender's Criminal his dicates that race is not a significant vari· rate at which black males in central cities tory or whether an.eyewitness to the crime able in detennining whether a criminal isexperienced violent crimes was 2.5 times was present, racial disparities melt away. arrested, sentenced to probation or prison,the rate at which nonmetropolitan white To cite a typical example, a 1991 study of or given a long or short term. males experienced them. Even within cen adult robbery ,and burglary defendants in Of course, American justice is not yettral·city J>OPUlations. the rate at which 
black males experienced violent crimes 14 large urban jurisdictions found that a fully color-blind. But rather than celebrate 

defendant's race or ethnic group bore al our progress in approximating this ideal. was 53% higher than the rate fDr white 
males (up from 31% higher in 1989). most nO relation to. conViction rates or some prefer to. focus attention on whatever 

other key outcome measures. eVidence of racial disparities they can \~ Criminal Data In 1980. 46.6% of state prisoners and muster, . 
Now let's look at the data aboutthDse 34,4% of federal prisoners were black. As . For example, there are hundreds of

who commit crimes. t 
, . 

the prison population increased during the post-1969 studies of minorities in the juve ,/' 
Statistics showithat the vast majority of 1980s. the percentage of blacks changed Jil- nile justice system. Barely two dozen. \

Violent crimE' is ,intY':lY'llri,,1 Ah,.mt Q.lt7. ,,; t1" Dl~ 1nnn .to· (\~ ... & ........ _ " 
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Mil10rity Firings Studied 

"We're 'Ji.otrejeCti.ng the USe of "agency 8negedJ.y said in public, 'it's 

the focus -group, we're just not ter- just too black hera"Focus Groups' 
ribly comfortable with' it," said Some responses were common 
Frank Hunt, spokesman far BIG. " among all the groups, including, 'Blame Bias ,The grou.pwould like OPM to, "supervisors do not communicate 
talk with peopie wilo were fired to and relate as well with subordi-

By Leigh Rivenbark get their side of the story, Hunt nates who are not like themselves, , 
Federal Times Staff Writer said.:', " " _, and most supervisors are non-

Blatant bias, undertrained su- The statistics that sparked the minorities." 
pervisors and misunderstandings study sh9w disparities in the firing , Supervisors pursue discipline , 
among different races and genera- rates for, minorities and whites. more aggressively with minority 
tions are to blame for the £act. that There are 605,000 minority em- employees and do not counsel them ' 
minority employees are fired at a ployees among the government's when the problem is correctable, 
rate three times higher than 2,175,000 non-postal workers. the report said. 
whites, according to employee fo- OPM'sstatistics for fiscal 1992 "Minority employees may find it 

, eus groups. , , ..', shoW that while whites were fired harder to communicate about 
The Office of Personnel Manage-' at a rate of 3.7 per 1,000 employ- probleins they are having or help 

ment set up the groups after statis- they need with non-minority su
tics came to light last year showing pervisors," the focus groups found. 
that minority workers, on average, 'Minority employees may More firings also take place in 
were frred at a rate of 10.2 per find it harder to commu- lower grades. , 
1,000 while white workers were ,,- ' In grades GS-l through GS-5, , 
fired at a rateof3.7 per 1,000. nicatfjwith non-:minority -, t.rudiringrateis 16.7 per 1,000for 1 

Focus group participants said ' '$uMf1Iisofs.":: ;:minority employees and 8 perl 
they believe the disparity in firings~'" 1,000 for whites. At GS-ll through • 
of minorities and whites will Focus Group Report GS-15 the rates drop to 2.1 per " 
shrink when more minorities and 1,000 for minorities and 1.4 per 
women hold supervisory and man- 1,000 for whites. ' 
agerialjobs. Many participants said they be-I 

But for now, agencies continue ees, blacks were fired at a rate of lieve the most disciplined employ
to choose people as supervisors 12.7 per 1,000; American Indians' ees\are younger ones who under
based only on their technical skills, , rate was 12 per 1,000; Hispanics, stand less about workplace 
not on their leadership or commu- ,6.6 per 1,000, ,and Asian and Pacif- eXpectations and have different 
nication abilities, participants said. ' ic Islanders, 3.8 per 1,000. work ethiCs from older workers. 

The focus group" members were Focus group 'participants placed Participants also said maIiy prob- i 

104 managers, supervisors, em- much of the blame for the dispari- lema are associated with new hires 
ployee relations specialists, labor, ties on supervisors, who are seldom who are on probation. ' , 
relations,specialists and union rep- " ,held accountable for their a.ct:mns, "A number expressed the opin- ' 
resentatives in 15 cities. participants said. ' :"" ion that a high peramtage of dis-

OPM chose employees from One person mentioned a manag- charges and other disciplinary ac- " 
those groups because it sought peG- er who received a "prestigious tions are based on substance abuse ' 
pie :who had been involved in disci- ' agency aWard", despite several un- related misconduct," the report 
plinary actions, said Rosalie Cam- resolved' equal employment oppar- said. ' 
eron, OPM spokeswoman. tunity complaints saying he was Participants also said minorities 
'Though OPM unveiled the the discriminating official. ','seeinl~likelyto'seekrepresenta-

study's results at a recent Blacks in ,Top~level management also tion when: they are faced with disci
Govemment conference, that orga- came in. for criticism for sending pline and less likely to fight . 

.~~on was not complete1y satis-.:, ,'wrong .signals to supervisors, as Minority employees alSo receive 
ified ~OPM's fpcu& ~ps.: ,i', when :adi~~on ,direCtor at an ", less mentoring, participants said. 
~. - . ' :. :." ."", .. "~~'-""""'-"'" 
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rStaffC~ts Hurting DiY.~rs~~, L
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I Critics Say 

By Christy Harris., Managers must acknowledge ~ 
Federal Times Staff Writer ductions have the potential to 

The Clinton administ:ration's erode gains in minority represents
commitment to reduce the size of tion. and take steps to stop it, Kin
government rould interfere with its low said. ,,' 
aim of ensuring the work force Agencies could get rid· of more· 
looks like America. .employees or positions than neces-

No single agency is tracking p- 8IlIY 'in order to hire back minor
emment streamlining to ensure it ities, Kinlow sa¥l 
doesn't hurt diversity efforts, ac- For example, if an agency must 
cording to Eugene Kinlaw; deputy .reduce its rolls by 100, it could cut 
assistant HHS secretary for per- . 150 positions and hire 50 people to . 
sOnneI administration and deputy ensure diversity, Kinlow said. 
director of equal employment James Moone, special assistant 
opportunity. ' to the director of National Insti
. Kinlow.spoke Aug. 3 at a Blacks tutes of Health; Said layoffs and 

in Government conference in buyouts are eroding affirmative ao-
Washington, D.C. tion initiatiws. , " 

Kinlowsaid reducing the federal Buyouts hurt black employees' ' 
work force by 272,000 people by chances ofclimbing into the higher 
1999, as required by law, rould de- ranks ofgovernment, Moone said. 
crease the representation or blacks Many senior black employees are, 
and other minorities.·,' retiring with cash incentives, but. 

Most agencies are cutting their there are not enough blacks in the, 
work forces through attrition and "pipeline" to take their places, 


, buyouts, but some have bOO to ~ Moone said. ' , . 

sort to reductions in force. "We are losing top-rate black, 


"The first thing we ought to try employees, . high-graded employees; 
to agree to is let's take RIFs ofFthe. that had to struggle up," he said. 
table," Kinlow said. "let's try to "'We don't ,gO up the pipeline too 
be more humane," easily. 

Some agencies, such as the Vet,. ,"We've seen a flood of black, 
erans Affairs Department, and high~ employees go out the 
sOme programs within agencies, door, but there is nobody to replace 
are exempt from the cuts. That them that looks like them," Moone . 

, makes it harder on agencies which . .said. 
must absorb more than their share Kinlaw Said many agencies, in- . 

. ofcUts as 8 result, Kinlaw said. . ,eluding HHS, are in "soft" hiring 

" 



I -

. GS-9toGS-12 .45 
GS-13 to GS-15 

4... . 

55.5% ' •.. ·SES '1~ 

freezes, bringing on few, if any, women ~~roportionateiY aC~ . The group called for decentraliz

new workers. Because agencies feeted, Nolan said. But others have ing authority for hiring, recruit

generally aren't filling higher grad- . been conducted fairly, he said.· ment and promotions, giving agen
ed jobs, blacks in GS-12 and GS-13 More than 3,500 employees from cies more flexibility. 

jobs can't move up, he said. &er088 the country attended the "We strongly believe that this 

. Nick Nolan, executive director of . Blacks in Government COnfereDCXl. move could result in relaxing safe

the Federal Government Service BIG is a national organization of .guards that now exist to asSure 


. Task Foree, cited a Congressional federal, state and Joca1 employees. . equal opportunity in a diverse . 
Budget Office study that found With about 170 chapters. BIG pro- work force," according to the 
women and minorities don't neces-' vides training, counseling, statement. 
.sarily face a greater risk of layoffs, . networking and other support. "Without more specific proce
but that RIFs hurt morale. The ruG sent VICe President AI Gore dures aimed at strengthening the 
study found agencies are concerned a list of concerns about Natiorial EEO Plooees. we fear that the Na- . 
about the effects work fOl'U! reduo- .Performance Review recommenda- tional Performance Review plan 
tions will have on minorities, he tions. The Work Force Restructur- runs e: risk of diluting EEO en- • 
said. ingAct stemmed froui theNational forcement, rather than improving 

In some earlier RIFs. blacks and Performance Review. . it"·. '7 

. ::'_ ........ '.__ .... -:r. - .......•:.0.. '. 


j FBI GettingTough ..~~. 
Voicing Doubts About Women OK . .1 On Sex Harassment .< 

A federal court reversed the demotion ofa forernan8t!CU8ed ofnot , . FBI supervisors who sexually harass 
ca.ny.ing out his agency's nondiscrimination policy.' .' their employees will probably be fired, 

Kelvin Holland was a warehouse worker foreman at Tinker AFB, , under a tough new anti-harassment 
OkJa. In 1989 one of his subordi.naU!s filed adiscrimination com- policy unveiled by FBI Director LDuis 
piaintagainst Holland, and an investigation ensued.··. . . .' Freeh.. . 

"It was found, and Holland does not dispute, that between 1984 ; Freeh's Aug. 10 announcement came 
and 1988, on a number ofoccasions, he made statements to his sub- in the wake of a sexual harassment 
ordinates and to potential employees that he believed that women. lawsuit filed in March by two women 
in gener8l were incapable of performing work in the [warehouse] agents against their supervisor in the 
and that he would never hire a woman,' .. the Court's decision said. bureau's Santa Ana, CaJi[, office. 

The ,Ajr FOl'U! proposed demoting Holland from foreman to ~- ' . Freeh said the FBI bad settled the 
craft freight loader, the decision said. The notice ofhis proposed de-'. case iIi May and the supervisor was dis- ' 
motion alleged "failure to comply with management policies re- . ciplined, thoUgh he did not give details t 
garding equal employment opportunity." . ." .: ' ofthat discipline. . . r, 

Holland appealed to the Merit Systems Protection Board. . An FBI spokesman said the bureau 1 
'." The,Ajr Force dropped two charges that Holland bad disCriminat- '- would not comment on the nature of t· 

:_ ..__~1lIid told an MSPBjudge.itwas.rely:ing.on.Holland's statements-. t the discipline. .' .' . ......... 
to support the demotion, the decision said. ," '. ". ". . .... . . 'I . "While the punishment was C?~. 1 

The MSPBjudge and the full board upheld the demotion. ' '. mensurate with the most severe disci- . r . 
,,But a federal court said there is no evidence Holland ever dis- pline imposed in other comparable 
• . criminated in a personnel decision. . '. cases future punishment guidelines 
;'r .' Holland made statements "expressing beliefs regarding conduct will ~ even more harsh." Freeh said. 
.. ' which, if taken, would likely violate EEO regulations and statute." . ~ Firing is the "likely disciplinary re:

But such statements are not illegal, the court said. . suIt" in future cases where a supervt.-
Keluin Holland us. Air Force, 93-3300, July 20, 1994, Federal 

I·
.lOr harasses a subordinate. according 

Circuit Court ofAppea/.lJ.. . ",,":,". ,:"~: ! \to an FBI statement. . . ." 

'j .. ' ...., .... ' •. '.:, .' ~.""'.:'. :: "1" 'j Freeh e:lso encouragedemployees.to 


L...;.............._-'-__-....;.~__;..:.._.;;:.............;.-.;.;.;'".~.'..!'~':..;'';"..;'....:.'~~..;..'~"';.,.;'.,~.. .., ..... ,.. 'me the equal employment opporturu~

'.process. :'.:.', ; 't·f 

http:encouragedemployees.to
http:Appea/.lJ
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DAILY LABOR REPORT CURRENT DEVELOPMENTS 

ABSENTEEISM DUE TO MIGRAINE HEADACHES 
MAY FALL UNDER DISABILITIES ACT, COURT HOLDS 

A federal judge in Kansas City, Kan., has refused to dismiss the Americans with Dis
abilities Act claim of an employee who was fired due to absences related to migraine head
aches (Dutton v. Johnson County Board of County Commissioners, DC Kan, No. 93-2184-GTV, 
7/20/94). . . 

Judge G. T. Van Bebber observed .that the employer offered various alternate schedules, 
but concluded that the evidence does not show that the schedules would be a reasonable accom
modation because the plaintiff's cycle of migraines was unpredictable. 

The employer argued that the headaches do not substantially limit any major life activi
ties, because they occur relatively infrequently, and the plaintiff missed on average less than 
10 workdays per year. "Plaintiff's status as a disabled individual is a highly fact-sensitive is
sue requiring an individualized inquiry and case-by-case determination," the court said. 

William R. Dutton had worked for the Johnson County Public Works Department from Oc - . 
tober 1979 until August 1992. He held jqbs as a laborer, truck driver, and equipment opera
tor. The latter job, which he held for five years,· involved the operation of bull dozers and 
dump trucks and other equipment used in road maintenance. 

Dutton claimed that he began experiencing migraine headaches in 1971 while still in the 
military and that his headaches have not changed significantly in quantity or quality since then. 
The triggering mechanisms are unknown. 

From 1979 to 1989, Dutton took roughly 100 hours per year in sick leave. In November 
198·9, the director of Public Works issued a new policy requiring that vacation time be sched
uled in advance. If sick leave usage exceeded a certain amount, the employee was required to 
provide a doctor's statement. The policy provided that vacation or personal holidays for which 
the employee gave inadequate notice would be treated as unscheduled leave and that such inci
dents could adversely affect an employee's appraisal rating. 

Supervisors now routinely require at least three days notice of any use of vacation time. 
Dutton received his first reprimand for' absenteeism in 1989. He then supplied a note from his 
physician revealing his treatment since 1983 for severe headaches. 

In 1991, Dutton was denied permission to use vacation time to cover absences due to ill
ness when he had exhausted sick leave. Beginning in May, he was forced to take leave without 
pay. His next annual appraisal marked him "provisional" for attendance and punctuality. He 
was given a three-month period to improve his attendance and was then denied a salary in
crease. 

In a deposition, a supervisor testified that at times, Dutton's absences left crews idle 
and disrupted work schedules. He reasoned that although Dutton was not essential, his ab
sences required the scheduling of someone else to perform his work • 

. Van Bebber concluded that the migraine headaches are a physiological disorder affecting 
the neurological and cardiovascular systems. He found the evidence sufficient to crease a . 
genuine issue of material fact as to whether the impairment limits one or more of his major 
life activities. 

"When he suffers a headache, pLaintiff is unable to drive or carryon most normal, ev
eryday tasks that an unimpaired individual is able to do," Van Bebber said. "[His] limitation 
on major life activities includes that of ~vorking." 
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,I' Tale,of:Two'!Citi'e's 

The'problem isri~t the absence of jobs, bMtthe ,culture of poverty 

. . .' i ' ' , , 

BY.J0E 

H
UGH PRICE'S SOLEMN, 'HONORABLE INAUGU'~L 
speechai; president of ' the Urban League' has been 
celebrated ,as a rare moment of.rationality in the 

, nation's never-ending, ever-1:lepressing ra,cial debate. 
, ' Price has been raised up as a reasonable alternative ,to 
the charlatans who crowd the scene, especially the NAACP's 
divisive and disingenuous Benjamin Chavis-and rightly so, He 
told some uncqmfortable truths on July 24 iQ Indianapolis: he 

. said there was ,no future in separatism. He said that white 
racism. though "well documented and undeniable,c' was"some~ 
what less pervasive now" and not the sole cause of black' 
despair. He, enCouraged parents ,to behave responsibly toward 
their children. and the 'middle class to become more'involved in 

'the lives of the 'poor. Blit. he also 

~ I, 

KLEIN 
, '" . , 

thrown a long: slow curye with Metrotech: Maybe 40 People got 
hired from the;n~ighborhoop.." As for the black'middle claSs: 
~'They have their own [public] sch'oQls"their own churche's. 
They're like foreigners." 
,Blackwell eXaggerates . .. but, only a little. Much 'of the 
construction work at Metrotech went to locals, but most of the 
permanent jobs were filled by employees the companies brought 
with them. Even if tHey hadn't been-even if Metrotech offered 
old-fashioned manufacturing rather than Wall Street back-office 
work"":'it's nbt likely that many new hires would have come 
from the Fort Greene projects. "The people there are so isola~ed 
from the world of work, they don't-know how, to go about 
finding jobs," says Jan Rosenberg,' aLong Island University 

' sociologist. "Proximity doesn't count' 
placed much of the, hlame for theformuch in hiring." ,', ' 
desperate poverty in Urban neighbor

,hoods on the absence of jobs; he la
, . mented the departure ofmanufactur

ing work to the suburbs and to other 
countries; he called for agoveminent 

, program to replace the jobs lost., , 
These are not new ideaS. Price's, 

,remedies have been an article of 
faith am,orlg well~intentioned liberals 
since the publication ofWilliam Julius' 
Wilson's "The Truly Disadvantaged." 
Ov~rsimplified"":a temptation Price. , 

. Word of mouth: Indeed, ROsenberg , 
aild Philip Kasinitz (of Williams CoI
lege) studied a.nearby Brooklyn 
neighborhood-Red Hook-whicl:t' 
!)till has plenty ofmanufacturing jobs, 
and found :that hiring prefere,nce is 
referential, as opposed to residential 
(or racial, for that matter): it's done by 
word of mouth. Friends of employees 
get first crack. Residents of the local 
projects . are a~sumed unrelia.ble.If 

NINABERMAN-SIPA' you don't know, anyone who works, 
resisted-:the argument, becomes: if 'Urban dMde: The contrasts are striking', .. you're not likely to find work.' 
only black children had better schools 

and "role 'models:~ and if only there were "good;' 

jobs ~p'replace the manUfacturing work lost, blight~d' 

urban neighborhoods wouJd bloom a:rlew, Unfortu-, . 

nately, reality suggests otherwise. . c 


There .is, for example, the Fort Greene neighbor
hood in Brooklyn, N.Y., which seems-at first 
glance-the very soit of place }iugh Price longs for. 
Fort Greene is booming, sort of. Over the past four 
years, morelhan 16,000 jobs arrived in the neighbor
hO,od with ~etrotech, a $1.25 billion offi~e complex 

The problem in the Fort Greene 
On one side. 'projects isn't the absence of jobs. It's tqeculture of 

poverty., It's the pattern of dependent, irresponsible, 
glitteringantisod~ behavior that has its roots,in the, perverse 

tow~rs: Across incentives of the welfare system, and the legacy of 
'white racism, and, the general, societiil obsession 

the street, the, cwithsex, materialism and violence and-yes-the 
l: 	 Fort Greene departure of manufacturing jobs as welL' It is com'" 
'.' plex and virulent; it has proved intractable. Rosen

,proJects. ,berg and Kasin:itz believe government can fund pro
, " grams that create the networks(~nd teach poor 

(a classic"enterpris~ zone." subsidized by generous tax ,breaks); , people the work habits) they'll need to plug Into the world of 
there is a busy retail district, with lots ofentry~level jobs. There' w:ork--':"and that may help some. The companies that have moved 

. is also a solid, stable -'and active ~black middle Class. None of 
which seems to have had any impact on the local Underclass, ' 
especially those livinginpubliC'-housing,prpjects., Fort Greene 
has New York's highest infant-mortaIityrate (more than twice 
the national average) and a glut of the usUal cataclysmic social 
indicators-AIDS cases. welfare dependency, crime and. of! 
~course,out-of-wedlock births to teenagers. The contrasts 'are 
striking, and disheartening. "You can stand in the middle of, 
Flatbush Avef\ue and see a tale of two cities." says Eric Black-
well" publisher of the Fort Greene News, "Oh the one side, the, 

, glittering'towers of Metrotech, Across the street, the projects, 
drugdcns~!I1d numbers holes." , " " 

into Metrotech are offering scholarships and infernships, gettmg 
i':1volved in the local schools. Hugh Price wants to mobilize the 

'middle class. proVide after-school "mentors." All this may help. 
But mentors are not parents; and the absence. of responsible 
parents,' especially fathers. is the phenomenon at the heart of 
underclasspoverty. "Irecentlywenttoafoc~sgroupforchildren 
in the 'F9rtGreeneprojects," Rosenberg.says', "Nine of the 12. 
didn't live with either parent." ' , 
, Hu@ Price·has made a start,,~s message overwhelms the 
'despicable blather that has 'passed for leadership in the recent' 
:past. It doesn't reinforce hopelessness by suggesting that white 

•:racism is insurmountable-that no progress has, or can be. 
', ' In the projects. the arrival of Metrotech was about as popular . made. But it doesn't quite face the problel1! squarely, either: this 


(and noteworthy) as the longtime presence 'of the black middle isn't a poverty that will b,e cured merely by jobs or' with surro

!. ,class: ';Therc's a lot of resentment~' says Blackwell, "yve' got I gates, The children ()f the cities need parents, " 
~~~~~9 jWffi'itlP';t"~~·~~':Z,,·~~n=t:m':t'..ma::t:"Z;:-:;"!Jn:'::'lUl.f.i::;';U~,,\::J~~,_~J.DDf}u~!.:'':'.:''::'';~',;' 'i·r~;~~.iii1a'l":~J..i 
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wireless services to the public by putt;ing lic~ns~s directly, i~to ' 

AttACK THE INCOME~ (jAP~ 
';, 

J AT rrs SOLIRCE, " , 

GOo" ro\\;ing lncome ,in,the y.~. is an 1irifortu
';' ,:,~, nate legac:\' of .the tumultuous .'80s and, '90s. Thanks 

';':ij!i:;: to· a vast array of economic, socia)" and.cultural 
from the 'decline of good-paying JnsklIIed 

I~ 1,'I the growth in single-parent falililies "to ~hariges in iin~ 
mi::;'i',niOl; 'panerns::"'the gap bet\veen rich and poo): is the 

,v;ick:st sin('~ the Ce)lSlJS Bureau'started keeping su<;h statis,
(page 78).,,', ", ' " ' 

in('omegap has \ddeiled in the face ofa,boo(m in 
_':,:'r,e:'i<:ml.,ioh~, In Europe, the impact. of global competition 
;'"l t(,,-jlli,)l(lb~caJchallge l~as ,been,bluiltedbyheavy t<lxationi 
;~i'\'('rn1ll0nt l:edisrribution., and mandated high minimum, 
\,,::;',''-:, The result? Less in\c(~rneinequality but m~re u':1em

'The D, has chosen more flexible labor mar-
j,;"', I"jill lower unemj)loymeilf I;ut greater.inequality; 

Th(' \\'idenillg inconie, gap has econo111ists vloJ'ryiilg that it 
Iml'ti)1g growth. They argue that inequality hurts pro-' 

cluc:tivitv bv', slowing education'al achievement. Lower-income 
kids dl'~p ;~t of high' schooi three tim~ as often as hJgh~r-in
come children, imd only 4% graduate from college, compared to 

,7(j% from the ranks ofthose in the top quarter ofincome. 
, \Y11a1'", to be done? The nation already spends more on, 
]1nbliceducation ,than Japan or EUl;ope, but that doesn't ' 
mean t,he money is weI) spent.. Only reform that makes 
classrooms exciting arenas for learning can work And 'only 

can buost the abilities, self-esteem, and gnides of children. 
! Govei11mel11 poliCies that bolster the family can also help re-' 

,clUte il~equality. The high school dropout rate for white 12th-, 
"graders in single-parent families is50% higher than for all 

l:..'ih-gracleri?: These single-parent"families earn 40% less than 
twu-rK!rent families. Serious enforcement of child:supporf laws 
would shift $80 billion into single-parent .families. Economic in~ 
c8ntives for families stayirig together should, be strengthened 
as \~'ell. Higher tax exemptiol)s for childr€ln 'wpuld help two-\ 
par~l)t families. Sowpuld ending the marriage tax penalty. ' 

. , The growing inequality has many sources. Th~ means to 
reverse the trend are available. ,But lsthewi!J?' . 

AIRWAVE ADCTIONSWORK. ' 
NOT ALL AUCTIO"SDO 

fter decades,of han~ing out virtuaJly free Iicel1ses for 
the riation's airwaves,ihe)ederal gQvernment has 
wised up and 'started ,charging. The recent ~uctions 

',of licenses for paging":!md intera:~tive television i'aisedai1 un· 
expected $8.'33 million,~ and an auction for personal communi-, 
cations services could net over S10 billion (page 34). 

'Air,l\'aye al)ctiol~s;aredoubly good; They ensure that the 

,the hands of the companies that intend to use them.,' .' 
'Market mechanisms ,such as auctions won't' ;work' every- " 

where/Auctions, however, should be the rule Jorall future as- \ 
,signments o~ air~aves,including any ,newbroadcastii1g spec
, 'trum. Broadcasters, and sympathetic' IJOliticiarui want to retain' 
, the system of ,a$signing free licenses to inEdders and others, 
"with political·clout. They argue that choice should not be sul
lied by financial considerations. That is absurd: H:!ople '''buy'' , 
broadcast licenSes by purchasing radio and .TV stations. I, 

The situation ' is' more complex for tangible ,'resources. 
Au,ctions work fine for oildrpling rights, of course. But 
market mechanisms have been less successful' for rights' to 

'emit sulfur dioxide, a causeof'acid rain, I::hire, th~ govern
ment allows polluting compiuiies to trade credits. One prob
lem: People downwind are, not happy when,an owner choos
,es to buy pollution credits rather than invest in a cleanup. , 
, Entrenched interests also make it hard to reallocate fish-, 
ing, grazing, and lumbering rights. Still, inarket mechanisms 
could help. They can hardly do worse than the currerit sys
tems'if! which the extractors pay little for their rights. , 

',' Market mechanisms such as auctions won't fix every prob- , 
lem in allocatingeconoinic rights that derive from govern- ' 
,ment. But they certainly deserve a prominent' place in every 
poJieymaker's toolbox., ' " ' , 

ViOU'RE 'UP' 
II . ' I ' ". .'BASEBALL OWNERS' 

parental invokement irihomework and character-building, r--------'----''-:-:----,---''-'-'----'--~-'---_'i'A'S,Yogi Berra ' say;'''it's dejd vu all over again." 
" With baseball owners' and players set to shut down 

,the game for the eighth, time in asmariy labor nego
tiations, the temptation is to say:'A pox on both your hous
es.yet the owners bear ,the burden of explanatiorHor the 
central issue of the dispute. ' 
, The problem, of course, 'is money.Large~market teams ' 
such :as the New'York Yankees and Los Angeles Dodgers 
rake.in tens'of millions of dollars from local TV and· radio' 
broadcasts: The owners argue that this gives them a leg up 
in;.buyingthe best talent 'against small-market' clubs such as 
Minnesota and'Cleveland: Their solution: a uniform Cap on, 
the teams~ salary pool, making plaYer~moreaffo~da:ble for, 
the less : well-endowed clubs (page 26). , ' , 
, Thephiyers, riot. surprisingly, disagree and prefer to, con
tinue,to Jet the rr;arketset their salaries. They argue' that 
there's another allswer. The league, they say, currently 

: pools its national TV'revenue and shares it. Why. not put :all 
the local money into the pot'and divide that up,.too-:-the way 
the National Football 'Leagu~, does?' That wO\lld gene~ate 
enough funds for all the teamsto, buy high-priced talent. 

Large-market club O\vners, of course, hate this idea. But it, 
'would solve triost of the disparity problem, and it would be 
fairer than' asking ,players to pony up fpr the' financial prob· 
lems of a half-dozen team owners. The,' league is a ·business 
thatdep,ends on the health ~f 28 clubs to mount a game ~he, 

value-ofa slice of the spectrum is capturedby the public rath:'public wants to see. Ua few units of thisbusiness have dif: 

L-'-,e,-r_t_h_aJ_l_t_h-,-e_,w-,,_in~n-re_r-ra_t_a_h_e_ar_i_n_g_'o_r_,-'.lo_t.,-te_,r_y" _T_h_e_Y..,a,--l_s,..o_s_p_e_e_cl_'L-fi_cu_l_t_ie_s_,-,-~t_'s---,uc..p_to-,-t_h_e_l_e_a-,gu_e,_no,-'t_its_e_m_'P_l....:<?_Y_OO_s_'.;...to_s_o_l_v_e_i_t.-'Cb?; 
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In SelIna, Everything apd Nothing, Chan:gedl 

Sunday stood ~nd" lri" ~~ behind 
By PET.ER APPLEBOME Johri Lewis, now' a United States RepN~w'South and Old 

,Ipocial LO Tho _ YDn Tlines. l . ~ \ ' • resentative frorri Georgia, as mount
SELMA, Ala:"'"' Bob Mants came to Third 01 lour article.so' ed Sheriff's ,deputies' attacked and 

the Alabama Black Belt to work for 	 $pfa~ tear las on mafchers advo
cating votillg rights, ~~'I w.as naIve,civil rights lri.' 1965 and still has it.' way to a new8JId better one died long. 

c8ttle:prod scafln his ~ack·tb remind ago:' ", ,',I,' . • .,eople may.even be poOrer now than 
when I came here In 1965:' Thehimof~'Bloody Sunday;"'the attack "';Ilhought b8ck the,i:!, if there was 
progress hasn't taken place:" on' civil rightsinarch'ers. here' that ilny piace I v.:anted to raise my kids, it : 

evoked the worst of the dymg,empire: would be here, because they could see No o~e can say the old Alabama 
of Jim Crow, ,. :,.;.'.,,: black. PeOple moving forward, ad-. cotton country is the same place it 

Mr, ManIS is still here werking as vancing ourselves as a race," said was during the, 1960's, when civil 
direCtor of ahand;to-mooth ecOnomic' Mr,' Mants, 51, who on that fateful rights workers - blacks like Jimmie 
development' agency, trying to bring . :.1. " . ,. ",' :' • Lee Jackson and whites like the Rev, 
jobs to desperately poOr I:-il~,~es: =.=BA;:"Tn!:R=·=y;:,=PLA='::'CE::;"'=HAS='::;'=B=EEN==lJB=ERA==TED= 
County: But'hisdream'that h,e wollld,. froaIlbOCabIoiDo~!BoUrrbUildu.,.wicIr ..rvioo, conti~ed on page'B~; ~olum-;;1witness an old order ~lea~i.1Y ,giving ~t.,~ Call Liberty Coblo 2.121891, n77-AcIvt, : ". ,V~'~P"''''''''::;;;;;;::::=:-- "., 

, "~. : .. , . . . ~ 

Jerries Reeb and Viola Liuzzo ...: were killed , ",., .' I 
trying to get biacks the rigli( to Vote ;wh~.r\ I" \' An~ mostly It is alive bees 
:heBlack Panther Party. waS. formed. i11 " sac~frce an~ triumph of the C~~,' :;~I th 
Lowndes County, and wheri'BI~y SL!n~ay', The,'EcOripmy' :::tl~~~~hg~~etheh~conomic structure:: 
and the Selrria-to-Montgorryery ":larch I~~ to. s'· :., :"'" ' ' the Jobs and th w Ites control of the land 
:he Voting Rights Act of 1965. ',.' . ,cot .' ' .tCi.tk.·'.,. p......0"V'.'e'.r-ty' system th ". e capital as well as the la>

Today, ,In a region where they were long '. at re~olves around them 
:lenied the right to vote, blacks hold. as much A d T. B k "When th "'1 ' . 

• I An, ax rea,. S .. " . " e eivi rights. movement ended' JOlitical power as any' other place n mer- fristltu!-ional building didn't begin" sa'd R ' 
lea, Controlling most of the local and county 'Sanders who' bl k'" ,lose 
governments. In this southwest comer of.t!l~, . ,'The ri.ch bl~ck'h:umus ~f the Black Belt was rights I~wye/sln ~i ,and.~ prominent civil 
3lBte. . " .•. ~bunt ,up .o~et millions of' years from the elat~ to have a victci~~io :a~!eP:~~e~ 

But Instead of a place transformed" the., remal,~~. of ~e Iimey shells of tiny organisms Rsay, We Shall Overcome"and Sign the Votm' 
Black Belt, so named for the color of its 'Soil, . in what ,was once:a shallow marine sea IIhts. Act th g 
:lOt the bulk of its population, is 'a reminder ," The' 'bla:ck ~i1 begat cotton; and ct,tton battl ,at many people thought the 
'''at thoug'h th'e, cl'vll rl'ghts move.ment end,.e.'d begat a f10u ' h' .. tak eN'.was ,over, That was our critical mis
.... . ., rls 109 economy based on slav- latle.. '. owthe~e are less:lnstitutions, partl'CU-
JIIe world, it did noureate.another.. ' ' " r', e!"Y,,~n~ jLlS! as'mil1i~nsof,years of geologic' I .' Y economic mstitutions that meet the 

n.e schools here are generally' still segre~ hIStory, determined the Black Belt's eeonom- . ~~ ~r black people tha~ there were 30 
~lIted, with the old white public sChools virtu- . ie. destiny, the ~niimi~s of the past have years ago." . " ' .', ',:, 
!14' all black and the wflites:~"wor~ing, c\~ss" sha~ the Identity of the Black Belt today, Ii The statistics a 'cl' ' I' 
!til wen as wealthy - rnpnvate ~cade,mles. plac~ ~tiS~ percent black and one of the ' Ied'u, " ~e.I,S!1l.I!, ThoUgh the South 
Ill, raCial violence. of the pas.!., !~larg~ly, , : pOOres~ ~rts, of, the United Stilles. ' ", '.' ,.' 1980's e ~atlon in. POp~lation growth In the 
g.;ne, replaCed by a f1~ of drug,.r~lat~~,;. , ',.' WI.th:,lts~rJduring laridscaPe of whlt~l~ Poi>UJ~ti.o~ 1:IIB~;)~ :::~~~~i~~7~ thelthir 
olack'On-black 'crime that dwarls, the VlOi.,,,, umn,ecs: 8l!~ebellu~; hoUse.s~ and weathered' a net migration ,Out 0.,f ,29,052 people', ' w 
lence o'f Jim' Crow. lb'e Civil rights leaders",of.: , shotgun shacks Its ela .... · 	 t" . I fl' .... ... th 

' . '", . "",ra e socia tual of led"'boreWllan half the blacks live In povertythe 1960's' are' 'now the entrenched Po!iticil1i!· cori:lla~lty masking Clenselayers of turmoil I y cox County, where the black ' 
:lass, bUt the state-mandated tax code 'stili i \ the Black Belt, de~in,e5 ,th~South of Willia~ erty rate Is 60 percenl only 10 pe pov-
Jrotects the Interests of thewhite1ando.Wn- : • Fllul~n,er, where !:h~. ~st 1,5 Inseparable from LoWlwnlcox Courity's Whites live In pov~~yn.t fnf 
21'S whoprecedecl them, The median farpily-, 1\ tI)e pr~t, ~ere ~e dead stlU.walk, and des County 5.8 percent of whl'tes IIV'e'
inco,me of 118,34,9is about half the. national Where evePUth'ng has cha ed d povert d 	 m 

..__.•.. ' ,'.
3
,.....:.:u,;",. ng an nothing .me hoy an, 50 Percent of blacks do, In Sel

3Verage ,a·nd.S, 1,~'OOO,', below the state avera.ge~. ,") ...." 	 me to m t f the 
:n a slate that IS one of the poOrest.' The pac5t.iS a_Iiv,lm,' the ledger dat' lng to' med" ho os 0 Black Belt's wealth 

, . 1928 . 	 Ian usehold income' for Wh' ' 
Perhaps ~orst orali: It is a place wher~, ' , .' proudlydl~playedin the rickety, frozen- 525,580. Forbl!lCks It Js 59;iil5:: Ites Is, 


blacks and whites, lilie pwi~h-drunk boxer~,:, ( In-time O)~.B~c~wood Groce~ near Hayne- . Selma,. -with a city popuicitlon of2ot 000 d' 

are still fighting the Sam~. old battles of r~ce;.: ville, with Its roiling pine noors, dusty canned a met~lItan area of 31,000 lost o~e Of~ 


"If the swords hild been laid down long ago,. : f~s'a,nd ~"~37 Chevy and a 1940 Packard) ~rFomlC underpinnings In 1Ii78 when cra:gS 

things could have progres~ further," said nJStihg,outslde. It Is alive in the 19th-centu~ Orce Base cloSed takin 2400
'nJ 

James E, Ware, who is black and who now portraits of the founders of the J. B_ Haln\ . It. The agrl~ulturalec~nom:that s~OpbpoS~~ 

heads the Dallas County welfare department Company, a cotton and agricultural firm that". thm.any ~m~ll black and white farmers du ' 

In Selma, "Here we are the cradle of the civil operates from the back of the Old Sardis" . e ciVil rl8hts era has colla Sed rmg 

rights movement, the mecea of the Voting Store south of Selma. It Is alive in the count- I'Industry to big agricultural :nd ti le~ing the 

Rights Act. You'd think that with all the Jess Old South and Civil War and civil rights ests. m r inter-

sacrifices that were made and the lives lost, and Bloody Sunday'observances with which 

we could have found'a way to capitalize on 'it. blacks and whites celebrate their separate 

What saddens me most is that. we've rreve~ hlstorle~," ----J 


done that:...·- -. -- '-- '-- = 	 : p~OTOCOpy 
PRc$C=RV~T!Q-.'\I 

http:avera.ge
http:thewhite1ando.Wn
http:lea~i.1Y
http:article.so


"I made loans 30 yean; ago of $100 secured 

by a '~~~d aR~:~:~ a~~ ~:~a~,~h~n i~ 
=~ and the chairman of the p,;?ple'S ~nk 


T st Company of Selma, Smce en,
':J:: ~e system of sharecropping has~a~e~ 

leees, Thirty years ago, a farmer w 0 a 

~& 000 in his equipment was a major in,vest
or, Today, you couldn't buy one cotton pIcker ( 
for ,100,000," lik those : 

0tJI1!T than the jobs no one wants, e , , 
at the nation's largest tox.lc-waste dump, in 

""Ie about 100 miles northwest of Selma, Ern". , . I I ms that the almost none of Ille Industna P u • 

South has won In recent r~rs,have come to : 

the Black Bell, Ille MiSSISSIPPI Delta o~ any , 

of the oilier largely black areas of the rural 

South " ,

"A "ot of these corporate represen~tlves 
or folks in economic development WIll tell 

Illat cOrporations are reluctant to locate 
inPlaces where the black, popti.latiOn Is 35 
percent or more." Mr,Mants ~~Id, 

TheRac'e~" 

Resegtegati,ng 

The Schools 
 \ 
)n the spring of 1990, just as Selrria was 

preparing to comm~morate the 25th anniver
~r:y of IUOO<Iy Sunday, something eerie ha~ 
pened,', ' 

Amid torrents of rain, the Alabama River 
crested at its highest level in 100 years, 
Elmwood. the city'S' oldest cemetery, was 
nooded, sending coffins bobbing to the sur. 
face, 

ll" summed up a year's worth of turmoil 
that showed once again that racial division 
here'has not died. 

First came a battle between blacks and 
whites over who would control the commem
oration of Bloody Sunday. Next ,came a show
down over Selma's firs! black school superin, 
tendent, whose contract was not renewed by 
the ~chool board m'a v~te along racial lines. 
,After that came a boycott and takeover of the 
schools by blacks led by Mrs. Sanders and 
her law firm. Schools were shut doWn for a 
week amid threats that blacks would shut 
down the city as well. 

In the uitimaterole reversal, the National 
Gua~d was called in lO protect mlnoflty _ , 

, that IS, white- students and keep the peace, ' 
When the unrest was over, Selma was on the 
way to resegregating its schools. Selma High 
SchOOl, where 411'01 the 1.200 students w~re 
white In 1989, now has only a handful of 
Whites. most of them orphans from the city's 
Methodist Children's Home who have no ai
tematlve. 

.. Mrs. Senders argues that, the boycott was 
needed to, end the education policy of track
ing, In which blacks were rOUtinely steered tD 
the slower classes. leaving the accelerated 
ones for whites. 

"The same people that were told 100 yeatS 
8g0 that they couldn't build bUsinesses that 
they were inferior, have an educaiional 
syst!.m that reinforces the same thhig ,to-; 

,day, she said. ' ", ' 

t!, To Climb out of poveny, blacks depend On 
. some of Ille worst schools in the nation. 

Testimony ina landmark school-equlty law
suit last year described Black Belt schools as 
havill8 sewage leaking onto playgrounds, it-

o brary books infested wl,th termites, fire ants 
, roaming the concrete Ooors and tables su~ 

: ported by milk crates. '. 
i' In the city of Selma, and nearly aU of ~e 
I surrounding counties, public schools are VIr· 
, 'tually alf black. particularly onCe students 
,get to high school. The one exception is in 

Dallas County, outside Selma, where there Is 


. still a fair degree of integration In schools 

'that are 75 percein black. Indeed. in many of 

the small citles of the South, wnere the black 

population Is'not as .'lominant as it is in 
j ,Selma; the city sChools are largely black and ' 


..;./ most whites go to the county schools, which 
, are usually controlled by' whites. . 

In Alabat:na, the p,r,ol:!lems()f poverty are 
comP,Ounded t>Y,a state. tax cOde tha,t leaves 
most "of, the wealth, base off Ille. tax rolls. 
making the black electoral gailis in the Black 
Belt a hollow victory. 
. The tax code is a result of legislation 

.passed In 1972 and affirmed in 1978 and 1982 
giving extraordinary tax breaks to lan,dow!!
ers; in the Black Belt that means the white, 
owners of the timber arid farm land. The, 
legislation' Pegged' the value of f!1rm arid 
forest land at an arbitrary value set in 1982 

, Blacks do not have lO go 'back 100 years to ! 
fllId ,reasons to ,be suspicious, In the mid
1980 s, ~n extell~lVe Federal investigation of 
allegalJons o~ vot~e! fraud in :the Black selt ; 
produced indIctments of eight black elected : 
officials. 'The prose,culions, resulted iIt only: 
one felony conviction, which,was later OVer- , 
turned,and one plea barg~iri for a gUllty plea, 
on l! misdemeanor charge,Many black politi
cians we~ left convinCed thilt whites would 
do anythlllg lO roll back black gains. 

But llloUgh"m~st ~Ie ~J;eve that track •. 
ingwas an I~sue, there Is mucb dispute about 
~w pervasIVe It was, And even many-wbo 
think tracking w'~s a problem say the bo colt 
was so diVisive tliat It all but killed com~unl. 
ty support tor the' public iC.bools.. 

Whites, many of whom had worked lO build 
and ,maintain the interraCIal l1'Iakeup of the ! 
public schools, were embltten!d.The resent.; 
mentonly deepened over time among work- : 
Ing-class white:;" who pay taxes lO PUblic' 
schools they believe they cannot use and then' 
pay for private schools they believe they i 
canno~ atlord, Many i:lelleve that the real ' 
.,ends of the boycott WaslO reCreate a world ' 
that guaranteed black valedICtorians, black: 
!::l!Iecomlng queens and black class presi.: 

nts --: a retum tDsegregation. only this 
time With the public resources "oing toblackk-______--.:::....;.;.;.;:ii.-:.;:::......' 

PHOTOCOPY 
PRESERVA'i"'ON 

and said that ~alue could not be increased. As 
• mult, an acre of timberland that is taxed 
at $iU3lO the east, in Georgia, and more than 
$4ie the west, in Mississippi. is taxed at only
,I In Alabama. 

"u doesn't matter what color gets elected 
.t the city or county level," said K~i1h, Ward, 
an'Aubum University political SClenllst and 
Ill! ,expert on Alabama's tax policies. "They 

hl~ no authority to make the tax burden any 

more equitable ~an It now is." ' 


Mivly blaCks and whites say the problems 
also renect the reality that more tl!an Im
proving education, black control of the 
Id'lools has simply shifted the now of patron- , 
agt jobs. to blacks from whites, in an area' 
where local govemment jobs are ~ften the 
only jobs. 

"'BlacKs didn't have a problem with the: 
'IIIUdel of political power," said Wayne Flynt, 
a 'fIhlte professor at Aubum University pro
fessor who has led the state's efforts lO 
,ovel'l\aul education, often finding himself on 
the side opposite from educators In poor 
black areas. "Their only problem was Illat it 
WIlli whites who were in control of handing 
0111 the jobs, We've gone from patronizing, 
condescending, self-serving white rule tD pa· 
tronlzing, condescending, self-serving bla 
rule," 

"My kids went lo school With black kids. 
, they made their first communion with black 
. kids. they competed In school with black kids, 
and to me that was a wonderful thing," said 
Alston Fitts. who is white and who works for 
the Edmundlte Missions, a Roman Catholic 
Organization that does.health and education 
work in the Black Belt "The greatest disap
polntmel'\t to me was how much of that was 

'swept away by !he debacle. I remember f'Ily
friends telling me. In great distress, that 
their children were now 'more racist than 
their .,aren'ts had ever been, not out of Igno
rance but out of bitter' experience that they 
were generalizing aDd making absolute_" 

Even many blacks believe ihat the boycott 
was a disaster lor the schools and for Selma, 

"It was almost like an attempt to relive the 
1960's that caused a lot more barm than 
,00<1," Mr. Ware said. "Now whites have 
pretty much conceded the public school 
system to the blacks, But If you don't have . ' 
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Down the Road ... .. ',' 
,I.:'Murky Issues . 


Seem Daunting' .'!' 


Ju~t five years ago, selma reCorded f~" 
murders. Last year it had 16, most involving 
young blacks killing one another. So far this 
year there have been five, but no one sees 
that slower pace as a sign of a big downturn . 
in drugs and violence among black youths' 

"We had two young black children, mut~' 
de~ed like 'dogs this week, only you don'f kill . 
ammals the way we're killing children" Mrs. 
Sanders, the civil rights lawyer, said i~ April. 
"We never had crime like this in Selma. Now 
it's impossible to find 'a community in the 
rural South that does not have a crack 
house," , " . 

. ~nlike the morally clear goals of the civil 
nghts era, the issues in Selma lOday ~ . 
crime, dfl,lgs, Jobs and education...,. are as' 
murky and daunting as they are everywhere' 
else, And though the politics here invariab!i' 
break 'lown along racial lines, the views 'or: 
ordinary people on how to address those i 
Issues often do not. ' ' .. : 

Almost as many blacks as whites arequicl(~ 
to bring up welfare when they talk about why': 
th~ revolution of the 1960's produced sucb' 
mixed results,. . : 

"Whosoever wrote the welfare bill kne-w-: 
exactly how to mess up a race of folk" said' 
the Rev. Fairro J, Brown, the black pa~tor'or 
the Selmont Community Baptist ChUrch ttl. 
Selma, .... 

,He sees the shortage of jobs as selma's 
biggest problem,but then says that jobs 
alone are.not the answer - that what is also: 
needed Is a fundamental improvement'jn the' 
black family.. ; ..•.. 

"Most of these fellows would rather be 
working than to be in jail," Mr. Brown said. 
"l,lnless he's extraordinarily sorry. You 
know ,some people are so sorry they wouldn't 
work If you got them a job in a factory eallDi 
holes out of doughnuts." 

Even among many veterans ·of the civ'C!' 
right,S movement, there is a sense that tht 
new black politicians are, well, politicians, 
not the exemplars of virtue they could ap
pear to ~ when contrasted with the evils..o!. 
segre~allon. 

~ow that the)' have gotten a chance to ne~ 
lo office, they are doing some of the same

. things the white ones are doing,", said sanih~, 
Logan, a retired black teacher, wbo was 
dismissed In the 1960's for joining the civil 
rights movement in Lowndes County. "Just, 
Uke.th~ white people, they have their own 
little ring, their own friends to take care ()f.... 
. Yet there are people here ,who are stm" 
trying to make things work. There are grouPs! 
like One Selma, made up of 30 black aftd:; 
white professionals and business people who' 
gather at a meeting room at a local hospital,· 
every Tuesday morning for earnest convet:"·:, 
satlon about bridging the divide, n\ere are ,:. 
Afro-centric cultural programs for black': 
youths, run by Mrs. sanders, that have WDR • 
.national praise, ; ,,' 

People genuinely want. to move forward. ,. 
But in an area that is poor and black, where .. 
the,glistening new South of corporate reloca
tions and shopping malls seems as distant oilS 
Jupiter, people iust don't know how. 

At the time of Bloody Sunday, Selma's . 
Mayor .was a young segregationist pmed :. 
Joe Smitherman. . . ... 

.' Today, Mr. Smitherman, still Mayor, sits in 
his office chain smoking amid a clutter ..or-:. 
connections to the old days - 30 years of. ;, 
civic proclamations and photoS, "a shotgu!'l'~ 

, leaning against a wall, old cigar boxes, an:: 
antique cash register, a Bear Bryanl'bounds·.·
tooth hat. ~ ,. ,;'. 

Mr. Smitherman, who has Skillfully slro,'; 
toward the political center over' the year~, '.' 
says this will probably be his last term. Bu.t; 
he does not see Selma's inevitable election of, " 
a black mayor, either when he steps down it" 
shortly after that. as fundamentally cha.ng'.~"
lng things.; ,! ,. 

"The old Selmians, the people ofwealtll, •. 
they'll stili be powerful people, whoever the " 
mayor is, whether's he's black or white," Mr: !~ 
Smitherman said, the cigarette s'moke cUrl:' .. · 
log around the City of Selma seal behind him.>::: 
"You can't run a city without money. You'y, I., 
got to deal with bankers. It won't be the·South 
as we've known it. It won't be Selma, Ala., as'" 
we've known it. But it will still be Selma." :' ..~ 

i ~ <,I;: 

Next,' Voices ofJhe two SOuths. 
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Newsrooms looka little more 
.' 

like America· 
'ooldna out over I'OWI and . or NatiWl Americana .. many Urbina, who normally dreseeI 
. I'OW1I of rainbow· of them choose 10 label them- calUally and comfortably for 

colored journaliltlllul: .. aeI".....:..lo elWDine and ex- . his aulpments. was Iookin,lO . 
week in Atlanta, I W.. plain why the Isaue of ualna trio .dapper standln, around In an 

momentarily mowd 10 tears. bat names for sports mucots la oUWI-COIored auil thai he said 
More than S,OOO black, HI.. 80 offimslWllo them? IJeWlraI ~rullenlashed him If . 

panic. Aalan and American In· Judalnl from lhe bri,ht, ea- he cou!~ do the weather, or do . 
dian journaUsta,athered 10 eat thusiastic people l,apobl lD"._: sporta. anythin, other than hi. 
lunch Ina warehouse section of,thereare,niore than enou,ti . current experienca warrants. 
the Georaia World Con,resa "journalist of color" 1o.teU the Stiu, not aUnewa·executivec· 
Center because conWIRtion or- , untold stories of minority com- were convinced of the quallfica
,anizers could not find any tled minority joumaIlats are norlty employees VII. 1Dday's 26 munlties if no one else wlU. tiona of the conferees. 
other space larae enou,h to ao- few and far ,bet:wMn. percent minOrity population. . No one wanta a aeat iit the fa- EWuIn the mldat of thJ8'eo- ' 
commodate the unuaually larae , The hla1Dric conference was President Clinton via satel· ble simply because of hIa ethnic ' c.JIed "meat marblt," at lent 
crowd. , ' dealped by leaders of the Ute told the Journalists of color, . bac:kfJl'OUDd. They want 10 at 'one senior executiWl of a na

It'aanlUlUlZin8 enouah feat, . Asian American Joumalists As- "I beJj~tbal aU,of,usln poai. , . .Ieast be lnvIted .. In.hopeaohdd-,tionaI newapaper1D1dah..,e., _ _ 
to feed that many poopleln one '.'-=iatii.m;the National AaIOcI~' ,. tiona of responsibility. with in- Ina a Uttle eplce to the CORWIr- "crowd UltenInIlo a panel dla-
IItting, I had to chase down.. atlon of Black Journali .... the fiuence, should StriWl to make a ..tion. ,., ' cuulon on poUtical correctneu 
_ters and superviaors for National As/JocIation of His- procell8 that lnwlWlB all of the , "U I was a .hila ..........., . that be "ueed.to baWl two black 
crumbs for my table, which panic JournaIiats and the Na- ' American people - their In- I'd be teared to ever II8Y a" editorial wrltara, but he didn't 
went without a _rver. GIWIG the ',' tiWl American Journalist. Also- &t,hl8. their knoWlqe, their thalt cannot find a qualified at the moment." But the next . 
circumstances. such 1IIche1 dation 10 promote newaroorn . experience and"tabadvantap minority (to hire In the jou.rnaIo- one he htres, he aald, "wlU be a 
'Mre~~c:table and under- dI~ty. Speakio, fur thou- of Ihelr talents. lam Industry, 1" said DwItIht E1- ' blac:k conservatiWl." He worried 

'Itan e; sands, they accomplished their He said the media should be Us, vice presJdentofhulnaD re- about the Ilak he wlU tab from,
Bd~_~_moreul"~.lul-ti ""'.rail mIaaIon: to enCOUl'llP held 10 the aam~ dlWIr&lty stan- ,source development at'the' hia own community. . ' 

L

ltv " .... u ... m ........... m - "themedlatohireandpromota dardshehas set for his admin- N ti--_I ",-~,-ti' fB........... 

CUltural faces and cuatome of journaIIatl of color as part of an IItration. Set, not achltMld.. a us... naauwa on 0 ._- How'e that lOr bel... rac:I8t, 
the luncheon attendees. It wu eII'ort to maim U.s. newarooms mind you. casters... . IeJdat eDd INllal'RlllUtic In one 
an Inaplrirqr si&hl.t'remember more refiectiWl of the nation." 1111 important that'medla or- ' DennIs Starn. ....... editor , feU 1Iwoop?7 
IS)'IIIU'II qo when a,atherIna In 1978, 10)'lllU'll aftIIr the ' pnlzations dlWlrUfy. Not 10 sat- of the New, \brk 11mea, ... "'t edltor i.HvInI in the 
of b~ck Journalists couldn't flU Kerner Commission called on ' Isfy some arbitrary numbers, one of &eli'!'ral hundred re- doII'k .....and his New 'Vbrk PII-
a botel meetlna room. media orpnlzationato hire but 10 enSure that the whole ofcrulters from the ISO newa out- per wlU eventually aurrer If he 

It seems 'M baWl been 1trUi- more minorities, the American America's story i. lold _ and leis al the conWIDtion job fair. doelD'tstart 10 reaIb:e that 
11ln& to Increase the number of SocIety of Newspaper EdItors told from more accurate and Mr. Slam, my city edilor at the American denJOlP'8.phica and 
minorities In joumallam for 110 Issued 118 Goals 2000 lnItlatiWl. VIl'Yina perapectl".: What first journalism jbb I held at markets are chanalnl. He'D be 
1001 that 'M really didn't com- Newaroom staD's Were to be 30 . many readers and viewers COIIl- the old WaahintrlDn Star, said 'len on the side of the road .. 
prebend how far 'M'va come 10- peroeot minority to represent plain about II stereotyplna and his paper interviewed numer-, the multicultural, multinational 
ward our aoaI of dlversIf'yIq , . the nation.. minority pop- the distorted Picturea and 1m. ous applicants anctfound "qulla Information superhighway rolls, ' . 
America'll newsrooms from top ulation, expected 10 reach 32 aaes presented of tbelr reapec- a few aood people It would lib rilht by him. 
10 bot1Dm. percent In the early 21st ceo- tiWl ethnic ,roups. 10 hire eventually. . As the American face 

, If nothlna ..... the Unity 'M 'tury. News manqere wlU faU \\WId 'M feel dlfl'eretltly In Another recrultar laid "tbIa chan,_, 10 Ihould It I wort .• conference Iaat W!IIek lOrever far short of that aoaIat the the Wasblnaton ..... 1f'M had II one-atop ahopPina." force. 1b that end, I found Uaity 
dlapeUed the myth that quall-, 'presenl rate of 10.$ percent mi- 'American indian journallstl':"" '. WRC-TV cameraman LoulI '94 a promlaina event. , 
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The Poorest Place 

In America 


By lACK E. WHITE Lake Providence's poverty is lowest in the U.S. Two years later, 
LAKE PRO\lDENCE a Children's Defense Fund studyextreme and, despite civil rights found that in East Carroll Parish, 
THE TOWN HAS NO PUBUC PARKS OR where Lake Providence is located,progress, too familiar in the South swimming pools, no movie the-' 70.1% of children younger than 18, 
aters, nq shopping malls, not even 
a McDonald's or a Wal·Mart. In 
fact, business in Lake Providence, 
Louisiana, is so bad that even the 
pawnshop has shut down. "The 
only recreation we have," says a 
resident, "is poor people's fun: 
drinking, drugs, fighting and sex." 
Restless teenagers mill around 
narrow streets lined with burned
out houses and dilapidated trailer 
parks. "We've got all the problems 
they have in New York and Chica
go, but nothing to fight them with;' 
says Mayor James w. Brown Jr. If 
there is a poorer place in America, 
the Census Bureau cannot find it. 

No community in' the country 
needs help more-and Lake Provi
dence has turned to God and 
Washington for assistance. One 
Sunday evening not long ago, 400 of the 
town's 5,500 people gathered for a gospel 
concert. "Weeping may endure for the 
night! But if you hold on,joy-joy!-iscom
ing in the morning!" shouted one singer, 
paraphrasing the 30th Psalm. The crowd 
broke down in tears and fervent amens. 
This summer the town, joined by two al
most equally destitute communities in 
neighboring Mississippi and Arkansas 
submitted its application to have the ar a 
declared a federal "empowerment zo e:' 
If they succeed, tax breaks and ts 
worth $100 million will shower down on 
this neglected corner of the rural Sou . 
"We ought to qualify if anyone does, since, 
there's no place that's worse off than we are 
here," says James Schneider, president of a 
local bank. 

Lake Providence is an extreme but not 
atypical example of the ambivaJent legacy 

cause of racial justice. That effort helped 
bigger the passage of civil rights laws that 
overthrew long-standing patterns of racial 
oppression in little ~like Lake Provi
dence all across-th1fSouth. Yet today for ev
erysign~fPl'Ogresstherel . ofstagna
tion)~or even regression. Bla can elect 
their own to political office, but omic 

/Power remains largely in the hands 0 

-
e 

white minority. Restaurants serve eve 
one, but many blacks cannot afford them. 
Schools are officially desegregated, but fe 
classes are racially mixed. Thirty years 0, 

Lake Providence blackS could ho eir 
lot would iinprove. Today, de . the pas
sage of laws and the pas .of time, they 

's~!!l even wors~ an they were. ' 
. ThffI99lJ'Census found that the median 
annual household income in Block Num
bering Area 9903, which covers the south
ern two-thirds of Lake Providence and 

or 2,409, were living in poverty, 
the highest rate in the nation-and 
this amid staggeringly high rates of 
infant mortality, teenage pregnan
cy and drug use. 

Meanwhile, jobs are scarce, 
low paying and seasonal. For most 
of the year, hundreds of families 
subsist on welfare; a single mother 
with one child gets $123 a month, a 
family of five, $370. For many the 
only available work is backbreak
ing minimum-wage jobs in the 
nearby cotton fields. Some older 
men, like John Henry Jackson, 
don't seem to do much but stand 
around drinking and swapping sto
ries about the old days, when they 
worked on the farm and "followed 
some funky-ass mules all day long, 
smelled just like 'em and didn't get 

no money." 
Inevitably, almost everyone who can 

escape from Lake Providence does so. "I'd 
rather shoot myself than stay here. It would 
be a wasted life," says Karva Henderson, 
who graduated from Lake Providence's 
high school in June. She plans to go to col
lege and wants never to return. 

The urge to flee is more urgent because 
staying behind often leads to tragedy. Such 
was the fate of Calvin Jones, who until last 
spring was one of Lake Providence's most 
promising young men. At 18, he was not 
only an honor student and a track and foot
ball star, but also a serious churchgoer who 
taught Sunday school and composed rap 
songs urging younger children to stay out 
of trouble. For Martin Luther King Day last 
year, his classmates and teachers chose 
him for keynote speaker. "I just talked 
about accomplishing your goals and not 

of the Freedom Summer of 30 years ago, 
when hundreds of volunteers, both black 

three-quarters of its population, was only 
$6,536-less than half the official poverty 

. falling prey to society," Jones remembers. 
"1 talked about the importance of having 

and white, went south to promote the level of $14,764 for a family ot four and the God in your life and the importance of get· 

~'J. 



ting your education. I told them to strive 
1l0% for the goals that they want to accom
plish, and don't become another victim:' 

Less than 48 hours later, Jones became 
another sad ~ist in the sorry history of 
Lake Providence. On the evening after his 
speech. Jones got together with Charles 
Reed, 19, a young man who was everything 
that Jones was not: a heavy boozer and 
d11lg user filled with sullen rage. Reed had 
never liked his do-gooder schoolmate 
Jones. "I wanted to hurt that dude the first 
time 1 seen him," Reed recalls. "It's just 
something about people I have when I first 
see them. 1 just don't like them;' Yet on that 
night enmity dissolved in a haze of malt li
quor, and somebody got an idea. Along 
with another young man, Jones and Reed 
wound up at the high school, and the 
school ended up in flames. 

Calvin Jones stood among the crowd of 
onlookers as the blaze demolished the 
school. "When 1 saw the school burning, 
tears just came rolling down my face," he 
says. "My father went to that school, and 
three of my brothers had graduated from 
there, and I was getting ready to graduate." 

Three months later, Jones, ·Reed and 
another teenager were arrested for arson. 
All three were tried and convicted; Jones 
and Reed were sentenced to prison; the 
other youth was released because he is a ju
venile. Why did they do it? "There was no 
reason;' says Calvin. "I'm just sorry I didn't 
do more to stop if' Perhaps it was just an
other attempt to change the bitter reality of 
Lake Providence. 

T
HE QUESTION FOR lAKE PROVI
dence is how much $100 million in 
tax breaks, job-training subsidies 
and other federal grants could 
change the desperate life of its 
people. The complex economic 

and social factors that have sunk the town 
in misery have been in place since the days 
of slavery. After the Civil War, freed slaves 
stayed on as Sharecroppers and indepen
dent farmers, qut after World War II the 

widespread use of farm machinery de~ 
stroyed thouSands of agricultural jobs. At 
the same time, plantation owners resisted 
industrial development that could have 
brought new jobs and higher wages. 

As a result, East Carroll Parish lost 
nearly half its population ~er 1940,: 
shrinking from more than 19,000 to 9,800 
and depriving Lake Providence of poten~ 
tial black leaders-people like William Jef
ferson, who left to become aHarvard Law 
School graduate and a Congressman from 
New Orleans, and Charles Jones, who is 
now a member of the state senate. I 

Meanwhile, the absence of jobs and tal-' 
ent has only served to reinforce the age-old 
Southern pattern of white authority and. 
black subservience. "We've still got a lot of. 
people working in white folks' kitchens or 
driving' tractors;' says MaYetr Brown. 
"They're afraid to speak up for themselve~ 
because they're afraid of losing their jobs; 
They still have to say, 'Yassir, whatever you 
say; " 

Though black voters outnumber white~ 
2 to 1 and constitute majorities lin most lo~' 
cal government districts as the result of a 
long-running voting-rights case, their p0
litical power is limited. They Control the 
poorly funded town government, but 
whites outnumber them 6 to 3 on the par- ' 
ish Police Jury (comparable to a county 
board of supervisors), which cOntrols th~ 
bulk oflocal government spending. Blacks 
have not capitalized on their political op
portunities, says the Rev. C.H. Murray, a 
Baptist minister, because "there's still a lot 
of slave mentality here, people thinking 
they should wait on the Lord to solve our 
problems;' According to local leaders, easi
ly intimidated black voters sometimes sell 
their votes. ' 

Many whites believe their hold on pow
er is the bulwark that keeps Lake Provi': 
dence from descending into barbarity. "We 
don't have any colored leadership," says 
Captan Jack Wyly, a lawyer and prominent 
power broker who says he understands the, 
blacks because long ago his ancestors 

owned'theirs. "When 1 came home from 
the Army in 1945, 20% to 25% of our land 
was owned by blacks. But the welfare sys
tem has just undermined the inl.'entive to 
work. When Daddy died, they'd sell their 
property, buy a Buick and go out West to 
Las Vegas or somewhere., They lost their 
work ethic;:they lost their discipline with 
all this gimme stuff. Who would have 
thought that Negro girls would get preg
nant to get on food stamps? Now they do it 
all the time." Wyly's biggest fear is that 
whites will be infected by what he consid
ers black amorality. "Goddam, if we have 
two races exploding, that's the end of 
America!" 

And if Washington makes Lake Provi
dence part of an empowerment zone, what 
would it do for the town? Drawn from ideas 
submitted by average citizens, the plan is 
an ambitious mixture of the grandiose and 
the mundane. Itenvisages using federal tax 
breaks to attract a factory that could em
ploy hundreds of unskilled workers. It pro
poses making Lake Providence the eco
nomic hub of the entire region by creating 

'a "one-stop capital shop:' a lending office 
where small businesses from across the 
country could apply for federal loans. It 
also foresees using the area's proximity to 
the Mississippi and many beautiful lakes as 
the basis for tourism. 

These ideas strike local skeptics as 
overly ambitious and doomed to fail. "Just 
wait until the mosquitoes start bitin', and 
see how many tourists you get," scoffs 
Wyly. Emmanuel Osagie, the Southern 
University economist who drew. up the 
proposal, believes that such objections 
are beside the point. "I don't think that in 
an area like this you can raise people's ex
pectations too high," he says. "We know 
that the empowerment zone won't solve 
all our problems, but it can be a start. The 
problem here is to get People to believe 
that things can really get better. People 
here have been looking down at the 
ground for so long that all they can see is 
their feet." • 
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~M~n..orityRights in fue'·yqtingB06ili· 
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r:.·'.New York City's Chtnese-Americans and the for sizable ~inorities with lai1guage difficulties. It 
Justice.Department in wiShirlgfOriare pressing tbels not open to local quibbling; '. '. ' , 

:;'citY'SBOafd~QfElections to transliterate candi.·.1n 1992, Congress added an alternative stand
-'Hates' names into Chinese characters on ballotS in ,ard for minorities in big cities; bilingual help Is now 
}'diStricts Wilh large Chinese-speaking populations'.· also required anywhere there Is a group of 10,000 
-:De board points out that It already supplies sa~ple .voting-age 'cl~ris. with limited English ability. 
-'ballots and voting instructions in Chinese, 'and That qualifies, Chinese-Americans in Manhattan, 

'rtransJatots at polling places. butsaystJ!e format of . . Brooklyn and Queens, and may soon qualify th~ 
~jts mechailical voting machines does not have space gi'owingnumbers~of KoreliPl~Americans, too" 
j:>io add a line of Chinese fcharacters. It seeks more' .,The 1992 legislation told New York City and 
!I.lime to introdUce electronic voting machines that , . others in the same situation to get moving. The 
r,C8D handle the characters eaSUy. .' ' . • .' .Justice Department followed with a letter tf? the 
, '.' That sounds like the foot.(lragging bpreaucrat- '. board last August and another in May. No deadline 
~iic arguments that have been raised all over Amer-was set, and the' ,board just last week requested 
;<tca at one time or another against giving minorities more time: Dissatisfied Chinese-American commu

. "their rights. It is no excuse for not obeying the law. nity groups still want bilingual ballots for the Sept. 
r,: The.19~~ndments to the Voting Rights Act" 13 primary, .and may take the .issue to court. 
requ~::that-::~orlty.::gfoups=be:gi~:--bilingu8.1 . A gradual transition to 'new procedures with 

thelp--in-plilces_where~~..::R;er~nt-:.of-:the.::ci~ns.::...ofnew electronic equipment would surely be smoother 
~'~ting"'age":s~-=thl!:same.:::forelgn language and than a court-ordered changeQVer on the old equip
: ~ck proficiency in English. At the time, only His- . ~ent by Sept. 13. But without prodding, when minor
,:panic':'Americans fit that description. But the legis- . tty rights are conCerned, there always seems .to be 

.. .tation established unmistakable national policy that . ,one more· reason to delay. That is reaSon enough to 
J18.S stood for almos~ 20 yeats: bilingual ballot aid push the board to change now. .' .. 

,'-, 
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U.S. CHAMBER OPPOSES HOUSE ACCORD 

LINKING TRADE TO LABOR, ENVIRONMENT 


The U. S . Chamber,of Commerce'Aug. 18 urged. Congress to reject the agreement 
reached earlier this week by the Heuse'Ways and Means Cemmittee to include language en 
1aber and envirenmental pretectien inprepesed legislatien to. implement the Uruguay Reund 

; 	 multilateral trade agreement.' ' 

. "'" 


I ,Willard A. Werkman,vice'president for internatienal affairs at the 'chamber, said that 
the erganization supperted the pesition:;taken by Sen. Jehn C. Danferth (R-MC»~ a member ef 

I 
the Senate Finance Committee, who. said it weuld be a "fundamental mistake" fer the United 
States to. pursue a trade pelicy linking trade te.1aber and environmental ·~ues., ' , 

. I, . 

, Danferth said in a letter to. U. S: Trade Representative Mickey anter Aug. i 7 that he , weuld "actively oppese" any implementing legislatien that ~'expre ly er implicitly" permits 
I the admilustration to. negetiate agreements autherizing the use,e trade sanctiens to. obtain 
, i I laber and envirenmental ebjectives. ' , 

"I believe it would be a fundamental mistake fer the , 'ted States tepursue a trade peli 
cy linking trade to. labor and envirenmentalissues ," D erth said in his letter to. Kanter. 

;-" 
r.~ 

" Earlier Aug. 17, the Heuse Ways and ,~eans C9mmittee ~greed to. p~epese in a cenfer
i , ence with the Senate the ,renewal ef the admlnlstra)i0n's authenty to negeUate future trade 
i' agreements under cengressienal "fast-track" PFocedures fer up to. six years, with provisiens 
" " linking trade to. laber and envirenmentaI pretectien. ," , 

, , " 	 ''/
Kantor teld reporters that the committee preposal weuld allow the ~dministratien to. im

pese sanctiens against ceuntries that er~{ laber and/er en:Vi~enmental bar~iers to. trade. , 

The House Ways and Means Cerruflittee and the Senate Fmance Cemmlttee are scheduled
f 

to. meet today to. begin an infermalrerence en the prepes:ed legislatien. ,I.. 

, But Rep. Sam Gibbens (D-FJ:a), acting chairman ef the House committee, teld reperters 
Aug. 17 that,'he favors delaY~'ntCensideratien ef the "fast-t,rack" prepesal until later in the 
cenference precess t after th euse Rules Cemmittee has been censulted. 

, 	 ' , 

E~rlier this menth, iIle Senate Finance Cemmittee agreed net to. include previsiens en 
renewing "fast track," ich expired en April 15, in its propesalfer the House-Senate 
cenference. ' 

The "Jasttra, "precedure requires Cengress to. vete en any trade agreement negetiated 
by the administra ./n without amendment.' '",'.' " 

The cham er's Werkman said the Ways and Means 'agreement "centinues to. leave the 
doer. open fer e use ef trade sanctiens to. enferce laber and envirenmental agreements." , 

"The sheuld be no. fast track autheritY'Previsiens in the Uruguay Reund implementing 
legislatie that ceuld be used to. negotiate agreements autherizing the use ef trade sanctiens ' 
fer labe and envirenmental purpeses," Werkman said. "We suppert cengressienal efferts in 
the up ming Heuse-Senate cenference ..• to. restrict, clearly and unequivecally, 'thescepe. 
of fa track authority to the strictly cemmercial aspects of trade pelicy." ' ," 

. _. , 	 . '. . . 
The Uruguay Reund agreement was s,igned by mere than 100ceuntries last April after 

re than seven years ef negetiatiens under the General Agreement en Tariffs and Trade. 

- 0 

DOT MANDATES EMPLOYERS USE NEW FORM 'I 

FOR WORKPLACE 	DRUG TESTING PROCEDURES 

Empleyers in the transpertatien:industry will have to' use new "impreved" standard ' 
for,ms fer their werkplace drug testing programs under changes the Department of Transper
tattoo is expected to. publish Aug. 1~. ' 

Copyright ~ 1994 by THE BUREAU OF NATIONAL AFFAIRS. INC,. Washington. D.C. 20037 
0418-2693/94/$0+$1,QO 	 ' , 
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ill1iddle;' ' .. ' .... 
r l' 

I· ...' .... , 	 "Jm:,~;~uaIS;~~"";L:: 
, "'. ',1'.' ',"" . ,',' " ", resourceful, and.g·overnments" . 

" 1'" "? ;, . :,! . '.. : "however',reinvEmted; can't buiid a~; ... c· 'a'··,8·8·.·.·.:·, ... ' >'..:, I'.',:'" "new:rhid'dle'class on,.Jheir own,' 
· . ' "',' ,. . .' . , .~:ausiness hasanindfspensable role' 

if •."'" '. " .• , , ...' ~o pl~y"Unless ~u~iness~oi~si~a' 
, ~ . ',' '.' : :.. <.,. : .... ...... .- :"'-,"-- . -"".compacttorebUlld·AmericasmId-· 

" Th7~eri~middle clas~ is' '. :-nu,ure,ar.n"~g,S,' and, ~enefi,US dO,rrr,:',iinu.,irig,thr, o ugh., ..th,e .1.~90S. ~ave' ',~,'lecia~s,:, -,.tra"ining.and., .empower; 
, ,~Ismtegratmg li!ld turrungeven. t~ll.the.complete st?ry:Mer~.~ . ~mptoved the p'roductivity andI~g ?r~na:Y work7rs to be ~~oduc-

. . mto three new groups: ~,. ly,getting a Job and:qoldingont,o It comp~titiveness IOf American:. tlve a9d,mnovatIve, - thI~ task 

, und~r~lass lru:gely trapped . depend ever·more0.!l strong:skills;:: industry; btitnotthe prospeCts of canno~ s.ucceed,· '...", .... . ,.' , 

mcentr~ Clues and Isolated from., In.the 197Qs;,~e average'unem-,mostAmericans. 'And the people' . TI!e~~,twogoode?On0l'!1lcre.a,-

· '. thegrowmg economy; an overclass . ploymentrate for people who had' left behind .have urueashedawave SOrtS for busmess to enlist: First; the', 
· ,profitably positio~edto,ride:the' . pot completed hi~hschoolwas ,7,ofr~s~ntment ~md~'distrust .:... a' m7mb:ers of America's imperi~ed 
·w~ves 9f change; and!an~Xlous '. I'ercent; by.19931It had~passed 12 waveb~ffetinggov¢rnm~nt; busi~ i, mId~le class,l;lre ke~ 'pr.OdUC~IV~, . 
; class; most of whom hold Jobs but. , ,percent Job loss for high 'school·, 'ness ana other institutionsthatthe . assets.!Second, they fo.rm the mruor-.: 

· ,are justiflablYuneasy"abotit,the!r...gradv.ates has followed a c9q1I>ara-" anxious:. class'.' believes ,have .ityof' most ,companies' ,cu~top:1ers: :. 
· o,":n standingandfearfu~ for ,theIr ',.,?letrajectory, ,llycontrast,the. i:>etrayed the~..11 :: i .. L .', .Wh~t s~o,~dbethe specIficcon-" 
, chlldren's future, '.'1 ':",,' unemployment rate. for workers .' This creates fertile· soil for the tents ,of thIS compact?) cannot pre-t 

.: :What divi,des ~eove~"theu.nder .'with ~t least:a coll~ge degree ha~ demagogues andcol]Spjracy,the<i.:, :dict ~eexa:ct provisions, '.Ob'10,us- . 

aqdthe anxIOUS classes IS both ,the, remamed around 3 percent. ... , ". nsts who oftene dUring anx~, ly, 0Ile,. mean,s.' qf cOPlmIthng' 


'.. quality ~fth'eir f<;lrmal,~e<,lu9atio.ns. . '" In a s~mingparado~ 'Oft9day's . jous timell.PeOpleiii . S8, p~ople .: f}.,l!lerip.an business:to work 'fo~ce 
? arld t~elr, caI>acI~,. . .... :.; , econon,llc news, ~nanc..l.~ Il)a~ket~ -,vho fear th~ir fu . naturally clingmvestIp~ntwowdbe through a SIm" 
· Cind opporturuty to. fn~t that: un.empl!>yment IS t~ low . to. what theY· have. ~d often .resist '. pie, reqUlref!1en~ that fi~ms spend a,' , . 
learn,·thr.oug~out . to. c~mtat~ Ipflation, ~ven whil~ 8 anythirig .that thre~tensit; People!' ,smalll.pOl,"tlOn ot theIr payrolls,.' 

then::,workinghves, mIlll(~n.~illmg American. wprkers . who' feeJ abandoned::':""by agovel11-:;, uI.lgradmg ,the .s,kil.l~ of ~ll er:tploy~'.', '. 


'. Skills have always" remat0Jobless; p,art'ofthe'answer' menttha't has let· them. slide ora."ees. 'FheadnunlstratlOn,Is not· .' 

bee n: r.etevant to, '. itothe appare~t contr~di8ti6n is tha~. company that hasJ~d them' off ~~',~dvai:Ic~~g such anoption: asa for-': : :: 

'earrungs, of ypurse/ :,' , . marke~for~ghl:y ~edlaborare respond to' opp,orttIpists: peddling. mal p'opc:ypro~o~!il becausewe are :. 

Buuh~y~a\l'e never becommg ,ughtl1r'~any parts,~f simplistic explanations and sinister' not ~o~VInced It 1S the bes~-way: to:, 

been1as Important t!te econ9my, .. c,reati~g tl1~(WndI'soltitions,iWhy areypu ha' trou~'! ~chle'{e~,the,.goal,ofstel?p,ed-up , 


.. as they are, fo~ay.. ti,ons that c~ l,tindle lI)f1atio~ ~o~~ '. ble inaki,ng endsmeet?,mve~npen..tsm ,.workt:r, ~kIlls: .~at 
.' ,Only, is years ago;,a . '. " ",nes; But m~ll.I?~S,of ,le.ss-s~Ille,d" in toomanyimri:ligrariti.Why areyot).; reqU1r~ments' ~ke this .~aI'! In'-;lte, . 

'. male ~lleg~ gradu,- . workers r~!D.am,ldle or ,undere~- : s~ to pay, yoUr bills? Affit- i 7ndlessJegli\ plrom::ttes, .resul1;Ing; 
ate earned 49, per- . , . . ,'ployed:This wasted,work;forceIs:.mati~ea'ctiontilts things in favor orIn eve~'more m!ruslve r7gulation,,; ..' 
cent~oretha~ a . ... ... .... w~~d.offby skill b~ieJ;S fJ;Om the Africim-Americans'an.d Hispa,nics:' ,Ihope'\~erIc~ busmess al}d 

· man WIth ?nly a hi~h school de~,· leadIng edg~s of, the·' ~cqnomy; Why is, yO,Or' job;at iisk?Oui:' trade ~ gov:ernment can di.scover togeth7r" 
'~Th?t:sa. slZ~b)e,dlfference, but It'S ·whe~ capaSlty :constratnts loom: ,pOlicies ,have: not :beensufficiently. ,abette,r way:-:-::: ,,:oluntary, commIt

,.a dIVIde sIl,lalleI}oug~ for both Il,len ",Thebest ~ay'to~xp~dthe'7~n- . p~t¢Ctionist" .1~: .'," •• ments Ito, ~d dIsclosure of, such,' :I 

, -to occupy terram.eachwould'call, omy's capacIty,and'lowerthe level', ' .. , ".N.s a ,solution we ';work force Investments; coopera-> J 

.' m~ddle.-class! In',1992; 'a Il,la)e,col- .. of ilnemployment' needed to bridle \ .' .. ' can't turn back the'" tive ag1:eements among firms in an 
, lege graduate Quiearnedhis high·:i inflatiiJiiis to.dismantle these~wallsclockarid return to':. industry to share the costs of,basic, " 


..school graduate counterpart by 83" . by preparmg.underutiliied wOrkerS' ,., . the'sare, old warld·'·'skill training; agreements between' 

.perc~ntT7adi~ft!ren~esq)5reatthat for more productive ~ork, '..:':." ,of :routine'mass, l.a~g~ fi.~J:t:lsarid ti1eirsrrialler sup

tJ.ley nolongermhabIt common ter- ,. As they take hold mthe n~\lgh- .. '", ,. ' '.' , production . that " phersfand ~ust~mers t~~9 :so; 

rItory orsh~~o~(m I.lro~I.lt:cts,;~o~hoo~s and workplac~sqfAmer-donllnatedpostwar· ~mploy'ee,yduca~oI,l as anobJect of· 

Women ar:e· dIVIded along SImIlar, 'lca, these,forcesare ommous; Con, . America. Efforts to.,' c91leCtive bargammg,. awards 01' 


:,though,s~ightlY;lessstllrk; l~n~s.' 1 ,sider the p~y.sical separ~tion they., , .'. '" ·..·do$o::- say, by ~ertifications. f?r b~sines~e? that; 

! ; .' ~~~~Jlon.~y,lr~~m~e~~~ In thr ' , have ~a~y,he~pe(J forg~;.:: .,; :';', '.'ke,ep'i~ng· foreign ~",: Invest,~Qbs~ant;~lY.1n th~,lr work... !" 
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Henr.r Cisneros Has Paid for His Indiscretion. So H;as Lindt; .LYedlar. 
By Guy Gugliotta 

washington Post SWf Writer 

LUBBOCK, Tex. 
hey might have made quite a pair. the big
haired blond Anglo fund-raiser and the ele
gant Latino mayor with the presidential 

,ambitions, but they never got a chance to 
show it off. And they almost certainly nev
er will. 

Now in her mid-forties, Linda Medlar can still don a 
deep purple suit and make it work. but since her cele
brated love affair with then-San Antonio Mayor Henry 
Cisneros made headlines six years ago, she has lost 
her career, lost her husband and. she says, lost her 
self-respect. 

''You know, it was almost as if I wasn't a person
Henry was the star and I was expendable," she said in 
her lawyer's office. "That's just the way things are in 
this life." 

Twice hospitalized and suffering from anxiety and 
depression, she is a brittle, teary caricature of the 
fem me fatale she was once purported to be. With 

, debts she says she can't pay, and jObs she can't get, 
" -she decided to take action. 
-' In july Medlar sued Cisneros for $256.000, con

science money she says Cisneros agreed to pay her 
for the heartache and destitution that she says has 
been her lot for so long. She said that she hates that 
she had to do it, and she hates the publiCity It has 
brought her. She talks now because she says her sto
ry has never been told. 

For Cisneros, as well, it has been a long road, but 
where Medlar has remained silent. he luis talked. And 
talked. And talked. He acknowledged the affatr when 
it became pUblic, and he left City Hall rather than fur
ther complicate his life. Eventually, he and Medlar 
broke it off, and he put his marriage back together. 
While the experience was humiliating for tum, he 
managed to salvage his reputation and turn lumself m
to a figure of some sympathy. 

He earned enough money to make payments to 
Medlar for four years, even after he decided to roll 
the dice and seek a position in the Clinton administra
tion. And he talked to the transItion team and 'the FBI 
about the payments. It was "humarutanan assistance," 
they concluded, and Clinton madE' tum secretary of 
'Housmg and Urban Development, warts and all. 

, But now the JUStice Department IS tryIng to decide 
whether to open an mvestlgatlon mto whether Cisne
ros told the whole truth to the FBI. 

And Cisneros has talked about that: ~The essential 
facts were there at every step of the vettmg process:' 
he said. "We welcome the mqwry." An IIDtJai fmding IS 
scheduled by the end of tfus week. 

The outcome for Cisneros IS uncertaIn. but for 
Medlar it has already caused senous damage. She got 
several jobs, but qwckly lost them, she said, when her 

,employers found out who she was. Her lawyers con
, tend that she fell victun to a double standard: Society 

could forgive Cisneros's mantal Indiscretion. but 
MedJar would be a scarlet woman for aU time. 

See CISNEROS, C4, CoL 1 
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As,MedbliteUs it, the fateful agree
ment,was madeat her home in january 
1990. After a love affair that had lasted 
almost three years, She was out of 
money and no closer to rnarryi.itg Cis
nems than she had ever been. 

Cisneros understood thai he had 
Caused her grief, 'she said, and,wanted 
to do the rightthing. They agreed that 
he would pay $4,000 per month to sup
port her iUld her teenage daughter. 
This Was,a bit more than the $44.000 

"	per year: Medlar had earned Working 
as a,furid.raiserJor Cisneros. and about 
what she thought she needed to run 
her household.,·' 

But orily until I can get a job and get 
back on my feet, Medlar said. " , 

"No, no,~ she quoted Cisneros as 
saying. "This is forever." ' 

'As far as she was concerned. the 
deal was a'verbalcontract"etdted in 
'~6ne.~ '," , 

Cisneros remembers it differently. 
Yes, he felt he should help. But not 

mver. "I bive said publicly beforetwo.chambered tJea:rt and transposed 
that the boOOrabie' course was to assist 
her as long as '1 ~~t~ said in 

I an interview;::" , ,:.- /' I 

In her .lawsuit, Medlar alleged 
breach of OOtltr;!ctwhen the payments 
stopped in 1993, saymg ,the $256.000 
would tide/her over'af $4;000 per 
month, iricltidirig' arrearage, until her 
daughter finisblldc.ollege in 1999. ',. 

Then,IaSt:rll!:ioth, #' llcrepted a 
, $15,000 fee'til~ her .story on the 
tabloid tel~sJlOgram "I.ilSide'Edi-, 

I
compeUing speaker who entertained 
thoughts of- t1.lI'ining for governor of 
Texas. Medlar ,was a year younger, ' 
handsome, willo'f/Y, with a blossoming 
career as a political fund-raiser. She 
had started working for Cisneros in 
1986. 

Both were m3rried, Cisneros since 
1969 to his hilib school sweetheart, 
Mary Alice Perez. and Medlar to San 
Antonio jeweler Stanley Medlar. When 
the affair began, Cisneros had two 
teenage daught~rs, and Mary Alice 
was pregnant with the couple's third 
child. Medlar had a young daughter. 

Children mad~ a difference to both 
Cisrieros and Medlar. In the coming 
years, Medlar smd. she would make 
many decisions-!-about moving, about , 
working and ultimately about suing 
Clsneros-{)n the basis of what she 
thought was best 'for her daughter. 

With Cisneros iit was morecompli
cated. Three months after the affair 
began, Mary Alice gave birth to a son. 
John Paul. The boy, named after the 
Pope, was outwarOly healthy, but had a 

'great arteries. a Potentially fatal birth 
defect that would eventually require
difficult surgery. I 
.' ",Henry was devastated, not only be
.cauSe of his son .1 .. but also because 
We had to figure outhow to encompass 
john Paul into our' future plans," Med· 
'Jar said. "He thought there was a way 
,to do it. .. being ~ private person for a 
)vbi1e, spending ~ much time as he 
could with John PaUl, and he and Mary 
Alice coming to sOme 'sOrt of agree

tion... She'aIso proVided 14 transCiipmment." I 
of telephone conversations with Cisncr . It was at this point that the two stD

" ros she began to tape, secretly in late, ries Of the affair begin to diverge. The 
, 1992. mJtistice ~nt is corn- " "futuJ:'e plan," accol:ding to Medlar, in-
paring the'tapes.~the ~ts YO!ved Cisneros diVorcing Mary Alice 

. Cisneros'~ to'the.FBI Defore his 'and niarrying het. I 
•January 1993,COutiimationhearings; But Cisneros was conflicted. Yes, he 
, The fact~t,Cisneroa made pay- was in love, with Medlar, and, yes, he 
, ments t6Medlar, may bavebeenaild Mary Alice had had problems for 
known to'tf1eCliilton administration years, but he also had his political ca

'. and the FBI-in all, he paid $213.000 reetand now ther~ was john Paul, ar
over four years, including $55,000 in riVing like a warning from God to mend 

, 1993 when ,he was a sitting Cabinet his ways. i , 
secretary. But the public didn't know Unbeknown to Medlar, Cisneros be

, until Medlar filed suit and talked on gan talking about the affair to San An· 
"Inside Edition.~' '~onio reporters, sweanng them to Sf-

She never wanted to ruin Cisneros, crky,and then desCribing the agonies 
she said ina:1ong interview in her Jaw- he 'was enduring. [These confessions 
yer's office.: She went on "Inside Edt- bought the pair 19 months of public si
tion~ becausesheWas"desperate~.for lerice., I 

money for: home mortgage payments, . ,Medlar insists she simply' went 
, and neverthOugh~ ~e show would playaboot ,her tJusinessJ bIithely unaware 

up her suspiciOn,tMt Cisneros Iied'to ; that the who.Ietowrl- was talking about 
the FBI. AIl,she ,wants, She said, is fur', her liaison. She ga~ no interviews and 
the paymentsuiresume, andiogicallY,' saw Cisneros when she could. ' 
if Henry's career is over, it doesn't' Qne:who soon fdund oot about the 
help me at an.~ 'affair; Medlar said, , Was Mary Alice. In 

August 1987. Cisneros quietly frred 
A Warning from God? ,- Medlar and termin3ted efforts to ex· 

" plore a possible gubernatorial candida-
Honor and fairness loomed large' in 

the Cisneros-MedJar affair. almost 
from the moment in March 1987 when 
it began after a New York fund-raising 
reception, a limousine trip around town 
and a carriage ride in snoWy Cen~,' 
Park. 

Not yet 40, Cisneros already had 
people touting him as potentially the 
first Latino president of the United 
States. He was in his third term as San 
Antonio mayor, a striking man and,a' his on6~tn..... t and his etA t::JV\,~'lSlees .,...,wvv-per~

"., , - I --

I 

cy. Medlar was fired, she suspects, be
cause Mary Alice inSisted. Mary Alice 
declined to be'interViewed for this sto
ry, because of the pending justice De
partment inquityirtvolving her hus-' 
band. " 

Then in September 1987i Cisneros 
announced he would not seek a fifth 
two-year term as ~yorj citing his de
sire to spend more tiine with john Paul 
and a need to make Inore 'money than 
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, year mayor's stipend provided. He Cisneros continued to see Medlar,",' ", I 
didn't mention Medlar. . first in San Antonio, then afterMed1ar'inthe Senate anyway. i . 

But he didn't have to. On Oct. 14 move<fbaclc to her home town of Lub-' :rendays later things changed. CIin
the San Antonio· Express-NewS ban-' 00ck. The affair only ended in' 1991,:', ,ton picked Cisne~tolbe HUD secre
nered a story under the headline "Cis- when Mary Alice filed for divorce and' tary, ~d the vetting .p~ocess had be
neros Confesses Deep Love for Med- ,named Medlar as a'corespondent. Cis-' gun. First the transl;tlOn tea~ sent 
lar,~provoking a citywide feeding neros stopped seeing Medlar, and the Webst~r Hubbell to talk to Cisneros. 
frenzy as neWspapers and broadcasters divorce filing was dropped. By this,' and Cisneros told H~bbell aoout the 
finally published what they had known 'time, on the advice of a,friend, Medlar' payments. I 

for months; , 'was taping au her telephone conversa-~" But he appeared to lo~-ball the 
Cisneros handled' the scandal with tions with Cisneros. ;: numbers: "I told themi well It ,~e to 

aplomb, acknowledging the affair, re- ',Still, the payments kept coming.j $10,OOO-$15,~ .o~er a year, he. satd 
fusing to blame reporters for invading The inveStment company Cisneros or-, to Medlar. While It IS clear that Cisne
his personal life, and asking for ''time to" gan,ized did well, and suppOrting Med-::, ros ne~r knew exactlY how much he 
work it out" , lac did not seem a' problem. And she', had paid, he later acknowledged much 

The confession was the stuff of tab- continued:to need the money. :1 more than$15,000-closer to 
Ioid dreams"but it also had a purgative ' i $50.000 per year. I 
effect, for once Cisneros told the story, The Tale of the Tapes 'Regardless of the amount, Cisneros 
the game, it seemed, was over. He had , came away from the vetting convinced 
sinned, cOIifessed and sacrificed his By late 1992, when the "Inside Edi-' that his appointment would be torpe
job-done'the honorable thing. When tion" tapes begin, ,it is clear that while:' doed: "I think Clinton will have prob
the FBI asked him five years later Cisneros and Medlar 'still shared inti-:" lems," he tokl Medlax!. "I feel like I'm 
al;loUt payments to Medlar, he could macies on the telephone, they had also, not going to be nominated." 
Say honestly, "It wasn't hush money- begun to talk past each other. ;, But, Medlar said, ",If you had never 
there was nothing to hush." , Medlar: said that she knew for sever-,,' said anything about it I•••" , 

But what about Medlar? The day the ,al months that Cisneros, deeply in·.', "1 couldn't afford to do that," he re
,story broke, '1 got a call frorilone of valved in the Clinton campaign, would: plied. There was too much risk that it 
my beSt friends, who told me I was the seek a job in the new administration.'i' would come out lateti, blind-siding the 
moSt hated woman in Texas," she said. "It was what he had, been thirsting ,for, "administration;i 
"'Everybody thought I hlid gone to the all these years·" " The transition teain digested Hub-
press, which was just not true." , For Medlar this was bad news.: bell's report, and apPrPved the appoint-

San Antonio immediately tagged her From a job where, by his own esti~P ment. but Cisneros did not relax. With 
'as the "home breaker" who had cost mate, he was earning in the neighoor-' confinnation hearingS coming up, the ' 
the city's favorite his~ career, she hood of $350,000 per year; Cisneros; FBI was "crawling all Over everything," ,son. 

..I.,,;,l h th ' wOuld go to a SaJaried """itian with Vir":\ Medlar ,I 'AA.~san But, she .ad~ ~ .e~ e..oo.e. tua1ly DO ootside ~ ,!;' he tokl m a conversatiOn.u.:u,.c;;u 
who lOst two fund-ralSIllg Pbs w.tthin ___...., , .,. ,.-- . :I Jan. 4, 1993. ,I ::;: 

,eight hours after the initial story apo "If you do it, she told him on a tape,:. , Cisneros was surprised that ~ 
~ and the one whose spouse filed ~;e's no way to work out the filian-: 1 had been to see Medlar, and ~ 
for divorce. ' .'.,' '.' " .' cial. ' , ,'" :' 1 what she might ten the investi~ 

And while Cisneros,sotight redemp- , . No matter: "Well," he replied, "it's a ,'But, he saki, 'et me tell you sometfrlhg 
tionin the public spotlight; Med1arhim- ,prob~,,,butmyahemative is to die on,: you're not going to believe, I trust ypu. 
kered down" hoping that the wbole i.' the vme. ' ,'.. ' ' ' ... I trust you with ~y Iife.";,.~. 
mess would go away? "1:m'not aCCtl5- I :;··Kriowingthat she.was fighting a los-:, , "I wouldn't go that far," MedJcu;.J:;e.. 
tomedto laYing .!llylife m fron~~ofthe I mg battle, Medlar listed. reasons why plied. ,i, '. " 

' press, asa lot of pOliticians Iilre Henry " Cisneros shouldn't take a, Cabinet job. , "Well; this is my Iif~, it's on,the W," 

and alot of otliet peopfe are.Ieowd She mentioned other alleged extramar~, he saki. "If they [the FBI] ~ 


'neversee myself doingthat,.~, .. :·~;:; ita! affairS andbI'Ollght up a.$1O,OOO out, man, I am wiped~"" , .t..

Medl3I: hadno;:.i<?~~·f·foUnd cash ,payment he supposedly a~pted,1 But they didn't knOCk him out. The 

meaningful work since-:--and s~ply from, Texas developer Morns Jaffe ' FBI never ta1ked to *ed1ar, and th~ip
waited for Cisneros'~ divorce and for ' while he selVed as mayor. Cisn~ros re-, vestigatorsdecided the payments were 
her dreams to become reality; She said ' peatedly denied any indiscretions with, "assistance, ,understandable under die 
cisneros lived with her for n months either, women or money;' cirCWIlSt3nces," cisrkros told MediM 
beginning in December 1988, and in- A simple reading at the transcripts in mid-]anuary. TheY had decided" tfiat 
sisted that she not contesther ownm.. suggests that!vied}aI: was trJ:ing to ge~. Cisneros had paid Medlar $60,0.QO. 
vorce, because "if it was messy, it Cisnero~ to Incnmlnate himself on "virtUally the truth," he said. 
would bring Henry into it", ' • tape, but Medlar sa~no. In fact, she! Asa grand totalIfor three years, 

And why bother? "He said that, of says, she felt that Cisneros was blani~,· however, $60,000 was not a~te, 
course, we were going to be together, ~g her fo~ his politi~ eclipse. She wa~ I but Cisneros said in a recent in~ 
and I didn't need anything from Stan,"SlffiPIy trying to po~t out other skele- I that he understooq the FBI ~.!Jlt 
Medlar said. So she got no alimony or; tons mhis closet. ' ',' $60,000 "a year." The Justice Depa,r;t:
child support, and she gave back every-· She says no,w that she never saw, ment presumably is! checking ~.~ 
,thing, she said, including, the Mercedes , $10,000 changmg hands, and knew of cord. . "",: 
and the Rolex watch. ":, , this and theother,alleged problems ~~-, During 1993, cisheros made ~ 

Cisneros said he lived in an apart-, Iy fromconve~tions she had had Wlth, payments to Medlarl totaling $55..<X\9, , 
' ment during the period,not with Med· \' Ci:?neros" . , ; then stopped, saying he could no ~ 
, lac, and· denies ever putting. pressure ' What, IS clear from the tapes, how- ger afford them on his $148,400. ~ 

"'on her over her divorce: "She made ever,. is that qsneros ~ desperately . netsalary. Medlar s¥i she has ~ 
those decisions basically on her own." --worned that his financial a.rrangeme~t ken with Cisneros since late 1993•.•.. 

Also, he added, "there were serious· \' ~i~h Merllar could sink his poI.iti~aJ ~ohn ~u1's h~.Was. rebuiJ(aFa 
misgivings on my part"about what he hOpes. This took on greater Sl~- ,P~de~ ~1~lm ffild-l99~,:.~ 
should do. Continuing the affair was canceon ,Dec. 2; 1992, when he he IS ~g ,a mtraculous recoveryt 
going to "disrupt the lives of a lot of phoned:Medlar to tell her about a 2%-. acco:mng to his fath7r. . ,",::" 
people." " hour conversation earlier in the day I Cisneros, by all a~unts, IS an, e!C-

Feeling "a. profound sense of loss," with Texas G9v. Ann Richards. . ' ;' : cellent HUD secrefary-a powerl.~ 
he said, he told Medlar of his doubts Clinton was planning to make Texas SIl?~esman for the poo~. a sound fig-
around Thanksgiving 1989. Soon after Sen. Lloyd Bentsen his treasury secre- j muustrator and a skiped mno~tot.i_' 
that he traveled to Houston for a gall , tary, and Richards needed to appoint i MecD:a.r, says she IS not fa.rm~~~. 
bladder operation, then left the hospital someone to fill the Senate slot":"'a I Rec1uslveand. ner,vous, she l~ .de-
with Mary Alice and ploved back Democrat Who could subsequently Win· pressed, worned about house ga.y
home. ' the seat in an open election. Cisneros ~ents and debts"an1, de:>perat~ly.IClOk- , 

'Medlar, stung and hurting, refused was a natural, choice, and Richards mg for, work., ~~IS ,IS behln<\. ,~.l.\e
for weeks to see Cisneros, who,' she called him in to talk about it :: scen~ and n~body s, gomg to ca.r~.WhO ' 
said, was calling her constantly and had "1 told her everything she needed. to I am, ~ said o~ hll' . latest ~1anS•.1:n 
left Christmas presents on her door- know to make the call," Cisneros selid d~ an~g at this pamt tha; s no(~~
step. 'In January, she finally agreed to on the' tapes, including thepayme~tS. dity or gOing on a talk show.. ' 
see him and in a long tortured conver- "She's eoncemedabout the money, and , Now, Linda M~ says, she IS~
sation she and Cisneros worked out the convinced that that's a killer.".CisnerOs mg for work cleanmg houses. 
payment plan. But it wasn't over yet I I ,~ 

said he wasnot particularly interes~ , .l(/'¥ 
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~~3 obel (,arne Theory 
~~:~Ongratul Ions are in'ord~r'for 

ree winners of the Nobel Priie in 
omics whose names were an

titl@cedyesterdayin Stockholm. John 
E;'!Iarsanyi of Berkeley, John F. Nash 
~t;Princeton and Reinhard Selten of 
me:University of Bonn will share the 

'$933,000 prize for their work on game 
t9e.ory. ' , 
t~:~:Game theory, fathered 50 years 
~g?by the great mathematician John 
~n' Neumann, has become an impor

·'.B~t we,',should know ,by now that 
' the Nobeldnnmittee does not restrict 

itself to the likes of Mother Teresa 
(1979) or Albert Schweitzer (1952). 
Nelson Mandela, whose followers in 
the African National Congress fought 
bloody battles with other black 
groups before emerging, as the domi· 

I nant black party in South Africa, Was 
last year's co-winner' with South 
African. President Frederik W. de 
Klerk,' head of a party, ~hat will for

rant tool for economists and busi-ever ,be linked with', Apartheid. 
nesses. Businesses apply it in sharp~ 
ening their marketplace skills, draw
ing on available information, as a 
poker player does, to plot their next 
moves and guess the reaction of com
petitors. Economists use it in a 
broader sense to forecast interactions 
of all kinds. Strategists at Rand Corp. 
and elsewhere have applied it to an
ticipate the diplomatic and military 
moves of governments." 

But there was another Nobel story 
yesterday. The Oslo newspaper Aften
posten, jumping the gun on Friday's 
announcement of the Nobel Peace 
Prize. reported that Yasser Arafat and 
yitzhak Rabin have been selected as 
jOint winners. It also reported' that' 
there were fireworks in the selection 

Mikhail S. Gorbachev, who rose to 
the top of a party famed for dis
patching its opponents to the Gulags, 
'was the 1990,winner. 

' Nobel Peace Prizes go 'not only to 
' good guys but also to tough guys who 

turn over a: new leaf, orseefu to. With 
Mr. Mandela and Mr. d'e Klerk there 
seems little doubt now that both are 

'men of good will, whatever sins their 
followers have committed.' Mr. Gor
bachev at least had the good sense to 
allow the Soviet Union t,o die in rela
tive peace. On the other;hand, Le Duc 
Tho did the committee a favor in 1973 
by spurning the prize. North Vietnam 
still had a lot of horrors to inflict on its 
people in the years after 1973. 

Will there be a lasting peace be
committee, with one member, Kare, tween the PLO,and Isra~l? One hopes 
Kristiansen, threatening,' to resign 
over the Arafat choice. An emergency 
meeting to make a change, while 
highly unlikely, is not out of the ques-, 
tion, Aftenposten said. 

If Mr~ Kristiansen was indeed up
set, we can see his point. Yass~r 
Arafat's Palestine Liberation Organi
zation for years has pursued its ends 
through terrorism that claimed many 
innocent victims. Despite the historic 
accord of a year ago between Mr. 
Arafat and Mr. Rabin, some PLO 
members clearly are not yet· recoh

so, but maybe here we should employ 

the economics winners;' Princeton's 

John'Nash in particular is known for 

the "Nash equilibrium.''' In greatly 


' oversimplified terms, Nash equilib
• rium occurs in game the9ry when both 

players see no nee,d toch;mge their ac
tions. Have Mr. Rabin and Mr. Arafat 
arrived at Nash equilibrium? 

, Maybe, for a time. But game the
' ory's great value is that it addresses 

dynamic relationships, which applies 
to almost all interactions in politics 

I and economics. If the peace prize com
ciled to peace with Israel, as is evi- ,. mittee wants to practice its own ver
denced by continued terrorist acts in sion of game theory, it is at least in 
which a PLO role is suspected. , step with the times. ' 

'< 

'. , 
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1965 by offering theories for dis
criminating between game out
comes that are reasonable and unGame Theory Captures a Nobel V 
reasonable. The mathematics is 

By PETER PASSELL 

The 1994 Nobel Memorial Prize in 
Economic Science, a $930,000 award 
to be divided among three pioneers 
in the field of game theory, cele
brates achievements in building the 
foundations for analyzing interac
tions among businesses, nations and 
even biological species. 

But just as important, the prize 
awarded to John F. Nash of Prince
ton University, John C. Harsanyi of 
the University of California at 
Berkeley and Reinhard Selten of the 
University of Bonn acknowledges a 
sea change in economics that has 
occurred in the last two decades. 

Economics has been a discipline 
dominated by the concept of perfect 
competition - competition among 
so many' participants that no single 
buyer or seller need worry about the 
responses of others. 

And perfect competition has 
proved to be a powerful idea, one 
that both predicted how free-market 
economies would evolve and that 
gave policy makers a reliable com
pass for figuring how best to encour
age growth as well as a fair division 
of the economic pie. 

But ina world of hostile takeovers, 
trade wars, and big government, 
classical economics is giving way to 
game theory, an approach that fo
cuses on the give and take among 
"players." While classical econom
ics works for the International mar
ket in wheat with thousands of buy
ers and sellers, it takes game theory 
to try to figure out how Safeway will 
change the price of English muffins 
if the A.& P. marks down bagels. 

Game theory "opens up terrain 
for systematic thinking that was pre
viously closed," said Paul Krugman 

_of Stanford University, who has ap
plied game theory to international 
trade. 

John von Neumann and Oskar 
Morgenstern, economists at Prince
ton, invented the field. Their book 
published in 1944, "The Theory of 
Games and Economic Behavior," 
was the first to delve deeply into the 
likely consequences of strategic in
teractions, where all the actors must 
corisider the' potential for reaction. 
Both men are dead, and, therefore, 
not eligible for a Nobel prize. 

Joh'n Nash, who received a Ph.D. 
from Princeton in 1950, is widely 
credited with laying out the formal 
mathematical principles of 
"games" - think of them as rival
ries - in which everyone knows 
what everyone else knows and ev
eryone behaves in his own self-inter
est. 

"Nash is the pOint of departure" 
for all modern game theory, argues 
Avinash Dixit, an economist at 
Princeton and a co-author of "Think
ing Strategically," the first guide
post for predicting the consequences 
of rivalries. , 

One glaring limitation of" Dr. 

The give and take 
of economics is 
seen in the work of 
three winn(;!rs. 

Nash's work is the assumption about 
perfect knowledge of rivals' motives 
and resources.' Compaq does not 
know exactly what Apple is pre
pared to invest to build a better 
laptop computer. For that matter it 
does not even know whether other 
companies are preparing to jump 
into the market, and under what 
circumstances. And here the work of 
John Harsanyi, a Hungarian-born 
mathematical economist, filled the 
theoretical breech in the late 1960's. 

"Harsanyi gave shape to the fog in 
real-world games," said Barry Nale-

The New York Times 

buff of School of Organization and 
Management at Yale. In the Har
sanyi world, nothing need be known 
for certain as long as it is predict
able in terms of chance. Thus when 
Compaq and' Apple are figuring pric
ing strategies, they need only assign 
probabilities to the other's uncertain 
responses and counter-responses. 

Another limitation to the Nash ap
proach is that it did not offer insight 
into what would happen if more than 
one ending to, the game was possible, 
even if the ,players acted consis
teiltly and in.their own best interests. 
It does not stretch the imagination, 
for example;,to think of the outbreak 
of World War I as only one of many 
plausiblecorisequences to the diplo
matic and military maneuvering in 
August 1914. 

The Gerrnan economist Reinhard 
Selten enricned the Nash model in 

Continued on Page 07 

quite complex, but some of the un
derlying ideas are intuitive. For ex

Iample, an outcome dependent on 
someone taking an unreasonable 

I threat seriously (as in "buy my rug 
i for $200 or I will kill your first-born 
I child") may be discarded. 
, All ['Ilis may seem as abstract and 
I impractical as the theory of perfect 
competition - and for many years it 

Iwas dismissed as just that. Nonethe· 
Iless by the 1970's many economists 
were turning--to-- game theory for 
inspiration, if only because they 
lacked answers to questions that 

, turned on strategic behavior. 
I Thomas Schelling, an economist 
now at the University of Maryland 
who is in a class by himself in apI 
Iplied game theory, decades ago in
Itroduced ideas like the strategic val
lue of brinkmanship. Indeed, some 
Ithink he ranks with Dr. Nash as a 

. founder of the field. 
i I The great bulk of work by econo
, 'mists in game theory has been in an 
i 'area where Its insights had been 
'most sorely missed: the organiza. 

, tion of industry. 
I Robin -Wells, -an economist at the 
Stanford Business School, offers an 
example. Intel, the microprocessor 
giant, gave up an effective monopoly 
on the 86-series chip by allowing 
!Advanced Micro Devices to share 
the technology. Intel, it seems, de
cided that computer makers would 
hot lock themselves Into a new 
microprocessor technology unless 
they were protected from future 
price-gouging by a monopolist. So by 
licensing another manufacturer, In· 
tel successfully increased the de
mand for Its own product. 
: Here, game theory explained cor
borate behavior that made ~~ sense 
in nonstrategic terms. Game theo· 
'rists have also been hired to create 
'corporate strategy from scratch, 

i 'most notably in the case of ~e ~e~
'eral Communications Commission s 


. 'auction of bands on the radio spec

: Itrum for use in wireless ~mmunlca

I tions. "Every major bidder hired 

academic game theorists as consult
,ants," said Andrew Schotter,. an 

economist at New York Umverslty. 
In the view of Mr. Schotter, howev

er the main value of game theory In 

,Ifo~mulating corporate strategy is 
,I more modest: getting execullves to 

think carefully' about response and 

l 

counter-response in the market· 

Iplace. The purer gold, Mr. Schouer 
believes, will be mined by "lnstltu
tion builders" who must make rules 
to induce cooperative behavior. Cor

I 

I 
I porations, for example, need to cre
ate incentives to minimize the con
flict between their own, interests and 

I
, those of their employees. 
: What works in the private sector 

might work in the public sector: The 
I F.C.C. did, in ,fact, hire game theo
I rists to set the rules for the spectrum 
, auction. And the potential is far 

broader - changing the tax code to 
induce voluntary compliance, for ex
ample, or designing monetary policy 
to gain the-most credibility for the 

! Federal Reserve as an inflation 
: fighter with the least risk of setting 
I off a recession. 

Game theory may not be as intel
lectually elegant as the model of 
pure competition found in every in
troductory textbook. Indeed, it is 
more a matrix for viewing the world 
than a full-blown theory. But Andrew 
Schotter believes the Nobel commit
tee's decision to honor threE' 
founders was prescient. "Game the
ory," he says, "is the wave of the 
future." 



, , 

HOUSE PASSES BILL, TO FOIL REDLINING, INSURANCE PRACTICES' 
• , '. I, ' 

The House July 20 passed by voice vote, a bill 1:0 'foil discriminatory, 

insurance practices , 'after beating back three cqntentious amendments ,that 

could have dissolved bipartisan support for the measure i'f apprdved~' , , ' 


, HR '1'188" th~ "Anti-Redlining in Insurance Disclosure Act, , ",is designed 

to expose insurance companies ,that refuse to make loans in high-ri,sk, , " , 

,low:-income", minority', neighborhoods. ' , 


, B9ck~d, by an array of consumer 'and insura~6e groups,' i trequires 
insurance firms to supmit information'yearlyto'the Qepartment of Commerce on 
its car, homeowner, fire, and al,li~d property ,insl;l~arice ,'~ctiv'ities in some ,zip 
code'areaswithin the'25 largest urban'centers .in the'nation.' , 

The House bil~ wou~d require the b;i.ggest ~nsurers'.in,these areas, termed, , 
Metropd,litan Statistipal Areas, ,to disclose the,ntunber and premium price of 
all policies'sold; the number 'of agents in the,designated areas;'the number of 
"exposure ,units" covered; and the'number of units'that were canceled or, not 
renewed. " 

Insurers who 'fail to comply may be slapped with a $5,000, fine. ,However, 

the Commerce Departme'nt can exempt, i'nsurers "in 'states witp reporting laws 

'similar ,to thos,e, ' in' the bi,ll." ' ' 


These' reporting requirements sunset in five ye~rs, but can be extend~d 
, for' anothe:r: two years by Commerce ." The department is directed to study' and 

make public the 'data to determine the nature and extent of insurance ' 

avai,labi11ty. It also is' requireCi. to 'study the feasibility lof collecting 

commerciaJ: insurance data, 'and' to eS,tablish a pilot' dat'a collection program 

within 'th~' five, larges,t MSAs. " ' ",' ,',', ,,' " " 


To the chagrin of 'some House Banking Committee 'members, these 'provisions 

are 'the same ones reported out of the,Energy and Commerce Committee last 

September, 'following' a heated jurisdictional dispute that spilled, onto the 

House floor during debate on the bill,. ' , ' ' , ' 


,In September, the Banking Committee reported its own ihsurance redlining 
bill, HR 1257, that would,have required disclosure by census tract instead of 
zip code in 150 MSAs and 50 ruralareas~ It also gave the Department of 
Housing\ 9nd ,Urban Development 'jurisdiction, over the data. HUD would have 
repqrted directly ,bp-ck to House Banking. 

" But Energy and Commerce ,replaced ,Ho~se Banking "s ,language with i t~ own 
, bill,H~, 1188, last' November. The,measure,~auded by the insurance' industry 
'because it is considered less 1ntrusive 'and burdensome than HR 1257" was later 

app+"oved 'by the' R,ules , Committee ',and reported' out to' the House floor for the 
vote. " , " ' , ' " ,/ " " ' ',' 

, ' ~ No wonder, the insurance industry has no complaints, ~ " HOllse\Banking 

Chairman Henry Gonzalez ,( D..;.Texas) i said at one point during floor debate. 

"The Energy and COI!lmerceCommittee has ko'wtowed to' all their'demands.' , 

Members Kill Amendments ' 


House',Banking members tried to offer three 9mendmentst,oHR 118,8 that 

would have imposed stronger reporting requirements. But members from both, 

sides of the aisle, 'includingfiodr manager Cardiss Collins (D-Ill)jwarned 


\ that the adoption of any changes would mean the, death of "de:i.icate" 
bipartisan support 'for the bill as it was'reported out by the Rules'Committee. 

In a move that may have ensured the bill'spassag~f.members killed, by a 
vote of 97-333, a controversial amendment that offered 'some modified elements 
of HR 1257, the;, original House Banking bill, :that Energy and Commerce replaced 
with its own version, which is considered, less harsh on the industry. ' 

Tbe amendment, sponsored by Reps. Lucille Roybal-Allard (D-Cal:if), Nydia 
Velazquez, (D-NY); Thomas Barrett (D-Wisc), 'and Joe Kennedy (D-Mass), would 

"~ave expand~d HR 1188's reporting requirements bymahdating disclosure from 
insurance companies"in 75 6fthe nation' s large~t urban ,areas, vers,us the 25 

'areas required by the bill. ' " 
It would have made insurers report loss data in minority neighborhoods 'to 

veri~y claims that ,insurance is unavailable due to ,higher risk there,. ' 
Supportersargiied that regulators will not get the ,whole picturE? without this 
information. 
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Presciencethatpt,eva.ij~d
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y
:1\""" ", fi,orw,ord•. before. the .h,Oliqa;: ~ this space. 
·Itsprings from reOec

: tions ,o\'erheard since the 
appointment· by BiU Clinton ,of his 
Cabinet and closest ad\iisers.;It' is 

. said of them that the\' are eClectic. 
that there are representatives there 
oLseveral subdenominations ,of the 
Democl'atic faith, And it is true that 
1\1r. Clinton's mobilization brings to
gether men arid women who nave 
hoisted separate flags, All the more 
pointed his statement during one of 
the presidential debates that he 
alone would de'cide the economic 
path for the country. which state
ment 'elicited from President Bush 
his mostspiiited riposte of the'sea
son. "1;ha1'5 whal worries me." ./ 

. American consen'atives. it is' . evolution of the 
WIde)): reported. are,cin anarchic
confusio·n. left without a., mission 
eyer since the fall of coriuriunism 
and of dogmatic socialism. This'lsin 
part truc; butnot in theicast surpris
ing. for the reason that the enemies 

. of conservatism (a) a,re, immortal, 
and (b) hydra·~e,i3de~ .. Under 
J\larxism-Leninism:"'collectivist
liberalism reached it's most. refined 
rorm: a movement at once aggres
sh'e. atheistic. inhumane and philis
tine,

,But when lh~. ~e.r1,i,!J.. Wi!I!~_n.t_~.p0'1.Cern '. or eq!1!l... . 
down.that-did nOLbril'Jg,theend6f::~:tniiitment under the 
these Impulses. These are aspects of 
rhe huma~' conditio!'. ~.~.~ although
the affilctlons are mdl\'ldual, they 
gain great force \vhen they combine 
.in the engine of the state. The in
dividual ca'n bea great wastrel. and 
the damage is huge but also inti
mal.e:Whereas the state engaged in 
dissipation can do to itself what Ar
gentina did to itself in our time. In 
1939. Argentina's Income per capi~a 
exceeded that of France. 

, Conservatives are fascinated by 
the e\;o lut ion' of the Clinton phenom
enon, About it one can at this point 
certainly say this ·much: that its fo
cus is statist, its appetite for power 
very large, and its concern for equal 
treatment under the law selective, 
Moreover. some of its concerns are 
fanatically pressed, ,and these - for 
instance, Sen. AlGoreon the envi· 
ronment - raise questions of bal
ance, always a concern of the con
servative. 

William F. Buckley Jr. is president 
and editor at large of National Re
view and a nationally syndicated 
C{Jlwnllist. 

About this .·Iast mania one is 
stru,ck by the words of Malcolm 


.. Ross, a scientist with the U.S.,'Geo
10g!caISurvey. when he addressed 

the graduating engineers at Virginia 

Polytechnicip May: , 

'~We Iivedn' a';nalion with a short 
but dramatic. history of high tech, 
nical a~hie\'einent on its way to be
coming the most frightened nation 
.on ~rth - of radon in basements. 
Alar, on CiPples; greenhouse gases, 
ozone 'hQles. 'nuclear energy, ad 
nauseam: If 1A>e were to fund all of 

ConseJ"lI'Gti··1 'oS are 
. I ri n;;" I ,

fa.jcinateCJ bu the i, 

Cl,'n'.ton· phen,omeno"n." 
. '.' ' 

Ab t"t t
'.aU 1 one can a

this point certainly;.
h" h ha'say t IS muc : t 1. 

"t fi "t tis"t "t
I S oc.US IS sa, l. S 
an'Petite fiQr power I' 

r" " very inrge, and Its
fi I : 

law selective. 
:.

Moreover, 
. ': 

some of ltS 
concerns are
fianaticall" pressed " . 

';f . '. 

the ,so-called high-priority env1ron
mental projects proposed in the last 
few years so as to save us from these 
and other perceived terrors., the 
costs would certainly be greater 
than the nation's gross nat ional prod
uct." 

How shall we achieve the em'iron, 
mental nirvana heralded by Al Gore 
in his bOOk? By regulation. We 
should be Qeaded in the contrary di
rection, toward deregulation. which 
is more merely than an administra
tive' convenience; it is the agent of 
the wisdom of the marketplace. 

One recalls a sentence from ·the 
reigning poet of the marketplace. 
Geo~ge Gilder: "Rather than push

. ing decisions up through the hierar
chr. the power of microelectronics 
pulls them remorselessly dowri to 

PHOTOCOPY 
PRESERVATION 

the individual.·One fre~ mind plus a, 
workstation can (>Utperform any ar
ray of regimented minds." Isn't this 
a fighting faith:- . 

During the campaign. I noted lhat 
none of the:.m prominent candi, 
dates for"hig'e',w~s w.iIIing to 
suggest't p'd.octo helpchil
dren whose mothers go to work dU'r
ing~·t~e ,'i,day.,shoul,d ;be;la·Yconcern 
otherthanlhatof the federal govern
ment."'Aiice Rlvlin,"ill'e ne\V deputy :' 
director of the Office of Manage
ment angBudget, recommends cer· 
tain m~siil'es of devolution in her 
new book "Reviving the American 
Dream." but her emph,asis is not cen· 
tral to the new Dcm,ocratic adminiS
tration . 
. , Irt'Edinburgh. Scotland. ~rly in 
the past week, facing the possible .. 
disso.lution of the Maastricht '!reaty .. ' 
the statesm'e1tga.tllered there to reo 
disco\'er thedOctrin'e of subsidiarilY, 
to appease' those. French, Danes and 
Brits wno ~huddere'd at tlie implica. ' 
dons ofcentraljiiM'controlby Brus
sels ()\'er wliges, p6ce~, )\'clfare and 
.\~·hat it is aCiuallY.thatcanbe sold as 
"cheese:' Subsidia'i'ity\id:rees that' 
an enterpriseth~tcan be'Undertaken
by the p,rivate sector should not be .. 
usurp:eif by tlie put)licsector, and' 
that no hignerOechelonof, govern·· 
ment should undertakewhat'a lesser. 
ecneloh is capatl\€; of handling. ~!,.,,!,"'" 

'. J.t:wouldl:ie ieass.uiiri'g,'evim'as if'" 
is unexpected, that'Mr, Clinton will".. 
discover that part of Mrs: Rivlin tlmr 
is most endearing. It was early in the" 
Teal- tha.t· the . ~pirits of American" 
conservatism 'we're exhilarated by' 
thb. eloqu~n~' epiphany of a long·· 
standing socialist, .RoOert Heil
bro'ner:'He wrote: 

"Capitalism has been as unmis~' 
takable a succe'ss as' socialism has., 

. been a fililuj!e~,I-.i~re is the part that',s.. 
hard to swallow. It has been tbe .' 
Friedmans; Hayeks, 'NOn MiseseS':' 
who have maintain.ed tlulteapitalism. 

oc 

'would flourish' 'and that .socialism • 
would develop incurable aiirnents:" 
All three have regarded capitalism," 
as the 'natural' system of free men; 
all have maintained that left to its 
.own devices capitalism would, 
. achieve material growth more suc-"; 
cessfully than any other system.. ',. 
From my samplings, I draw the fok' 
lowing discomforting generaliza
tion: The farther to the right one 
looks, the more prescient has been 
the historical foresight; the farther 
to the left. the less so." 

By these lights, President Clinton 

shou1d be guided, 


loz 

. 
. 
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pressed by the gender (fem,ale) of 
his nominee to head the· Environ
mental Protection Agency,that he 
mislakenly introduced her aSdhe 
fir~tJ~'onian eve~tOirun EP~,- • 

.. ". .l· ,. . 

B~t~Mr, Cliriton·~kcbn.pursuit of 
a LookrLike"America Cabinet 
CMemo'i6:BiII: 1ry harder: There are 
at le~s:t.lQ6 eth~icgtoups ill the na
lion's, work forceUs noHhe best in· 
dicatorof wheii! his administration 
will go 011 the serious issues raised . 
by.Mr,',Kemp, fo'-or that, a"layman~' 
a ducilepress has nQ~ doneJtsjob -:- . 
must check out the i~dividuaJ~being '_ 
namedCto thc·various"-transition 
teams:<'\involved wlih~legalpOlicy. 
starting'; with Emma Jordan.' as
signed w'thcAltorney Gen~raJ's Of

. flee.,,' . 
Miss Jordan. president of the As

sociation' of American Law Schools, 
. recently. unburd~ned 'ljersel( on 

"race:conscious law; sclioOl admis

sion~. '.' policies," In 'the'November 

AALS1newsletter. she celebrates"di

vea-sity" .IS she <llIacks the Depart
ment of Education's opposition to 
r;'lcc-exclusive scholarships and its 
Title VI. enforcement requiring the 
University of California at Berkeley 
law school to modify a blatant quota 
adrn!ssions scileme, '. 

. Her defense,ofB~rkeley is eye
~tchirig; given Mr. Clinton's eam
paignprotcstationsagainstquotas, 
1lle law school res~rvcd 2.3 percent 
to' 27 ReI-cent of the seat;; ine~,ch 
enteririg.'dass for ,"l?lack, Chicano, 
.Asian~AmeriCan, alld; Native Amer
ican ,. siude~nts, The {iles of all appli~ 

'cants of these '~minor'ty" descrip
tions- were separated, from the rest 
and comparisons made only within 
each gro.up, Could tli,cre be any .bet~ 
ter example of a quota? If BilhClin~ 

'ton agreeswiihPiofessorJordiuion
the legality .lind: wisdom . or' Ber
keley's admissions policy, norhing is 
left.of.his anti;quota P!J.siticm. 

Miss Jordan ties licrdefense of 
Berkeley's pr#cti-;e to al!lol'cgen~ 
eral argument' (Jellying that stan
dan1.izedtesl , sc()res':equate 'with 
merit. She wants~' to dc·emphasize 
such scores in.the adillissiohspro
cess.: 'rb what~ extent. she' docs not 
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say. us she cOIl~ludes her lettc.~ 
opaquely: "The time has come for 11 

careful assessment of whether, the. 
convenie'l1ce of staridardize.Jtesiing~, 
is now outweighed,by the stigmatiz
ing effect of equating'merit and high 
test .scores," And if it isoutweighed, 
how' is a law school ~ or any other 
pz'of~ssi()nalschoOl- to admit'stu, 
dents. other than by the nunlbers? 

·If p!!oplcare:p~licy. Einmajor, 
dan is an early illdicator of Clinton 
civilrightspulicy, especially in re, 
gard to'higher educa~ion; Among the 
many other civil; rights issues ;on 
which, Mr. Clinton has not pro-' 
pO)lnce<) but hili .pc()ple- both the 
.iransition types 'lnd t.he actual of
""ieeholders.- will; are these: 

'lIow"wiHthe Clillton Justice De
pllrtinen-t'anJ EEOC enforce Title 
VII of the Civil Rights Act?:Willthey 
seek to impose, as the Curter admin
istration did. rae.ial preferences 
llpon ernployersf.:M'ill they employ 
theoriesof.iJis~rin:-.ination lhal'. in-" 
.crease the pressurc:.on employers to 
. resort·t9 racial pr,!!ferences? 

How will the. (!:linton Labor Dc
pal'tincnt e.lforcdExecutive Ohler 
.11246, 'whiCh imposes "affirmative 

y 

action" upon government contrac
tors.? Will Robert Reich pursue "di
versity;' or will he challenge a pro

· grllm"'that Mr, Kemp rightlY called 
in his speech "the father of quotas 
and 'group preferences:'? And what 
of the Df;!partment's "race-norming;' 
a practice made illegal bythfil €ivil "~ 
Rights Act of'I991 but which Miss. 
Jorilan's:theory of test scores,would 
seem to embrace? Will it be revived? 

And what of legislation,. espe
· cially likely to emanate. more fre 
quently from the new. more DemQ.

· cratic, Congr~ss. requidng 
reservation of a percentage of fed
eral contracts for offiCially desig
nated minorities? Will this be 
pnlised as "diversity" legislation, or 
will Mr,.Clinton see it-for .whaUt is 
::.:. 'an obvious quota' - and object? 

The answer§ to all of these ques
tion will be ~;evident. soon enough. 
But if others in the transition think 
like Emma Jordan. it is easy t9 gue~s . 
the g<;ncral shape of civil rights pol
icy ill the Clinton administration, 
and to conClude thai Bill Glinton' 
neverchad any intention of opposing 
his own party's infatuation with 
couniing by race and sex:. 
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.......... ""S'CA" SIIlAIl't'N, AIID MICIIAIIL ....... WAlII' I'OtUU TO CAI.i 'III" ·MULlIUCIAI,

now require a multiracial box 
on school forms. and Gef)rgia 
""ill recognize the .category on 
all state-mandated paperwork 
starting July L As states send 
their multiracial data to the 
feds. ·we're going to build the 
pressure on Washington to 
act,ft says Susan Graham. who 
heads Atlanta-based Project 
RACE (Reclassify All Children 
Equallyl. 
DILUTID CLOUT? That worrie~ 
civil rights groups, The Cen
sus Bureau estimates that i5'i'< 
of the country's 32.i million 
African Americans ha\'e an
cestors of other races. :\ot all 
would list themselves as multi
racial-but even a 10% s;"'itch 
would reverberate through 
legislative-redistricting plans. 
school-desegregation schemes. 
and fair·housing and ·Iending 
enforcement. ~Any reduction 
in the size of the African 
American population would be 

counterproductive: says Billy J. Tid· 
well. research director for the :\ational 
urban League. 

Business. too. is cool to change. ~IarSHOULD THE CENSUS BE LESS 
..kJ!t!?!:!'i, might ..w,elc~t!D,~",!}J"'~·' ce.n~u;:.. data 

'" 
. 

" 

, 
, -i' . that 'gi\'·e· them··more··information onBLACK AND WHITE? 

groups with distincth'e buying habits. 
But a proliferation of racial categories Interracial couples and many ethnic groups say m~re categories are needed 

F months. first·generation Irish 
:~ml:'rican ;\!ichael E. -Bergin 
cJrl)r)J)~d off hi:; blonde. blue-eyed 

daUl;htE'r..Jessica. at her second-grade 
eia,,::'r{)(,m in suhurban Atlanta even
mornin){. Then his wife. Sharyn Doanes
Ben;in. \\'h(l is African Ameri('an. 
sh, 'Wed up at a school party last Christ
mas. Said a teach~r to Jessica: "I didn't 
know you were black: In people's minds. 
"Jessica has to r,(: one or the other
hlaek or white." says Doanes-Bergin. ~My 
children want to be ahle to claim both 
their parents. hut the I{overnment is ai
wa\'s forcing t,hem to make a choice." 

To avoid that dilemma. the Bergins 
want federal and state al{encies to adopt 
a new racial catl:'~ory: "multiraciaL" And 
they'rf:' not the only ones looking for of
ficial r(:cognition. l..:nder growing prt!s
surf:' to create a new palette for Ameri
ca's rainbow of races. the Offi('e of 
~Ianagement &: Budget will launch a 
round .of hearings. b~ginning July 7. to 
r<::examin!:' the government's li-year·uld 
,,;eheme for dividing the C. S. into four 
ra('e~ Iwhite. black. Asian. and American 
Indian! and two ethniC' groups I Hispanic 
and non·Hbl'anicl. 

The: idea of a demohrraphi(' O\~rhaui is 
meet ing rl:'sistanee from traditional civil 

would be a nightmare for companies 
rights groups. which fear that breaking that must do complicated statistical anal· 
out new ethnic groups would cost them yses of their workforce's racial and eth
political strength. And business worrie,s nic makeup to meet affirmative-action 
that a proliferation of categories could guidelines. A multiracial category would 
be a nightmare for companies that must pose special problems: ~If my figures 
meet affirmative-action guidelines. show I need multiracial .enginet=rs. where 

But advocates of the change argue do I go to recruit them?ft asks Lorence 
that new categories are needed. both L. Kessler. an attorney at the business· 
to reflect America's changing demo backed Equal Employment Ad\'isory 
graphics and to help new.groups wit;l Council in Washington.
more official attention and 
aid. Arab A'mericans want 
a new racial listing for 
people of Middle Eastern 
origin_ Hispanics want. the 
Census' Bureau to break 
their 25.i million popula· 
tion into at least six sub
groups. Native Hawaiians 
ar~ue over whether to 
throw their quarter-mil
lion numbers in with Pa· 
cific Islanders or Native 
Americans.' 

M ultirarial Americans. 
whose numbers are fueled 
by a surge in interracial 
marriages. may have the 
best chance of gaining a 
spot in the federal bu
reaucracy. Three states 

,-___-:-..L..____-, . The OMB hopes to de· 

NEW RULES 

COULD BEA 

NIGlJ.TMARE 


COMPANIES 
ME~G 

AFFIRMATIVE, 

AarION 
GUIDELINES 

cide whether to overhaul 
its categories by early 
1995. Business opposition 
could . still sink the move. 
as it did when the O~IB 
tried a similar but less 
ambitious overhaul In 

1988. Ethnic infighting. 
too, could undermine the 
drive. But the groups 
pressing for ('hange are 
getting a recepti\'e hear
ing in Washington-and 
that rna\' mean that Jessi· 
ca Beriin and her sister 
Jennifer will no longer 
have to choose between 
their parents. 

By Mike MC,Va/lll:f ill 
R'ashing!ol1 
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H 
,Nowhe has stopped eating. As he wiIJ Put it: "'Why bas the presklenl 

UNGE'RING' refused to treat Haitian refugees like the others? Ra~ drives this polic)as much as antisemitism in the State Department drove Rooaeve.tt tel 
, tum around ships carrying Jews. I .unply know I couJd never live with 
myself ill didn't try,- ,,'" 

• 

FOR 

JUSTICE 


Randall Robinson, Trf!akened 
'But Unwavering in His Fast 

By Laura Blumenfeld 
W~ POll Sed WriIa' ' 

rapper, a priest, a wile and a,lawmaker gather around 
his bed. . 

"It's indefensible," says the priest. , 
"These people are being hacked to death," says "'e 

wile. 

lii~~= "And their bodies fed to pigs: says the congress
woman, 

-Maybe MTV could do something," the rap musician says. 
Randall Robinson nods. rubs his eyes and breathes. He Ues on a white 

cotton blanket in a white concrete basement. It is Day 16 of his hunger 
strike. He rims his hand over the braids of his 4-year-old daughter, 
Khalea. 

"Excuse me," says a doctor named james Davis, "Randall, yoU need 
some Ouid,- , 

Robinson' gets up. He is 6 feet 5 and it takes a wtriJe; He is wearing 
jeans. sweat socks and a soft gray turtleneck. He folloWs Davis down a 
basement hallway. The air tastes like meW, and pipes crisscrosB the 
ceiling and gurgle in the walls, Robinson, 52, lives, here now. He bas 
rented a bed and plugged in his shaver below the Washington headquar
ters of Tral)sAfrica, a lobbying group for Africa and the Caribbean, 
where he is executive director. 

•!be D'WI who was arrested llieVen tinies leading America's anti-apart.
~d movement now is putting his life on the line, be says. His only con
diuon for ending the fast: Give Haitian refugees a hearing instead of 

• turning them back at sea. People were more aware of South Africa be 
says, With Haiti, he has to take more drastic action. ' 

I He reaches a sink and drinks two glasses of water. He pants. His 
pulse is 108, the highest rate yeL 


"You need some rest: says the doctor. ~ 

Khalea runs down the haD, whipping the air with aHaitian flag. 

"Doctor: the girl caDs OUL"'Is he doing okay?'" ' 


I Davis smiIes~ disappears behind a closing door• 

.~ RobinsoD goes bick to his bed. " . 

.., It ~ on like this, the pesta. the 

~telepbone. , 

,~' There's a caB from South Africa. 

',' "Hey, jesse: says Robinson. He iI 


doubled over in his bed. '1'hank YOU. 

jesse. that's very kind.- jesse jack

son is in SOuth Africa for the eIec· 

tions. ' 

• ' " "Give MandeJa my regards: Rob

; inson says.'"Explain to everyoae why 

, I can't make it. Take care, buddy. 


Bye.- I 


: Robiruion dicks down the phone 

andsigha.:


The _ora bug him and peel off 

one by 'one: the rapper. KR5-One; 


, the ~tor, james Healy; the COD

gresswemaD, Maxine Waters; Rob

iDson's wife. Hazel: and Khalea. 


"Give me an hour or fJJ): be prom
, i.ses, "D revive;-, , " .' 

, He lies back. His bead touches the' : 

" ~ like i boat aoiDI down. 
: Dayi!7 

.. Before the fast. most morniDp, 
; be ate awinD bluebeny Il11IffiD. but· . 

teredo This morning be baa tomato 
juice and "ater: He pulls • dusty 

.. acaIe from under his bed. Total loll: 
:,10 pounds; If it weren't for aD the 
'; liquids it couJd be a Jot more. 
, Robinson is baving trouble book· 

ing words into • JogicaJ train. TIle 
sentences are thoughtful but 1Iow. 
His voice is m!D but aoft. He Iinb 
into an amlcbair. The lightil dead , 
basement liabt, DO wiDdowa. 

"It', better that way: he IIYL ., 
don't see the apriDa.. 

"Hey, py,. alDlll says. appearias 
at the door. , , 
, . Robinson brigbtens, rises, claps 

;, IUs friend on the back. Earl Graves, 
, the publisher of Black Enterprise 
magazine, lc:loks around, I1U'Vey8 ,the 
pile of clothes in the middle of the 
room, and teases, '1>id you put )'OUr 

http:Rooaeve.tt


deaD underwear out here 'callie you 
want your mother to know J'OU're 
changing it?" . . 

Tbey laugh and Graves takes off 
his jacket. 

"Which is the toughest part of the 
day?" Graves asks. 

"'There's no distinction between 

:dayand night, week and weekend. It 

all runs together," Robinson says. 


The men talk about South AfriCa. 
.bout the tough winter, about in
vestment prospects. They have . .. 
known each other for 10 years, va- " 
cation together with their families at . 

: the beach.. . 

, ,'"Did I tell you I got another 

1randcJUld?" Graves says.


"Yeah," says Robinson. :. 

'.: -That's four ~w," says Graves. 

~~ There are pauses, a th1lDlbing 

~ougb for tOP,its. . 

· "'This' is such a· soluble problem, 

:Earl," Robinson says. 

~, "We got to get Clinton to set this 

~tight," Graves says, upbeat. "'So we·

:Can go to Virginia to the Shore." .. 

:: Mommg ticks into afternoon and 

:the guest book upstairs fills with 

-names, locals. and out-of-towners. 


:	"-celebrities and notlodies. "Thank 
:jou, ~andaU. for speaking the truth," 

· ~e woman writes. They bring him 
videos, "Dracula" and "An Affair to 
Remember." They bring him books 
on fasting, Chopin tapes. Clutching 

· juice or flowers or pictures of Hai· 
tians r.ith their faces s~·in half,c 

the guests all spiral do the stairs 


"for one thing-to*' 's uncom
· ,promising man in "ity of compro- . 
,.mise. . 

'·'Day 18 
Friday moming the or visits 

tum. He is the only one. 

· , "'This is the worst of aD days," 

· says the doctor, James Davis. 


Robinson hadn't slept at aD. His 

joints aChed. Pains rippled his chest. 

He hasn't eaten for nearly three 

weeks, drinking about eight glasses 

of water and.three quarts of tomato 

juice daily. His protein levels are be

low normal, body temperature down. 

mildly dehydrated. He bas dropped 


:12 pounds, to 182. He phoned the 
;doctor, first thing. 


; "He's wiped out: Davia saya. 

· "He's sighing quite a hit." 

•. Davis plans to run an EKG to 
'check his patient's heart. There are 

.: few. known cases of people dying 
;. dunng a hunger strike, but tbe 
'. thought is always there. 

DIY 11 

Huel Robinson comes every day 
~ sits with ~,husband, stroking
bis face, cracking jokes, trying to get 
back to that feeling when they were 

Jjust Huel and Randall. Today, this is 
! ~.It is bard to ignore bow tbiddy
·,.breaths come. . 
"" I. She is a strong, private woman
!.;nused to showing her pain. Sbe:~ 
\.~ cheeks and a mouth made for 

imi.lea. Now. the mouth is ....m.:... 
taut ............ 

:rhe telepbone rings, and tbe 
~ ~ OIl the other end says: "Mom-: 
I.~I!\Y· : 

DIY 20 
Sundays are unusual for guests. But 

then, these pests are unusual .: 
Around. p.m., with no one _ ill 

sight, two men tum the brass handle 
into Robirison's .worId.1bey are mea
sengers from BiD Qintcm: Samuel Ber
aero the deputy national security advitr 
er, and Morton Halperin, a special 
assistant to the president for natimal 
security. They. too, want to under
stand why Robinson is doing this. TbeJ 
want to see him face to face. 

"It's more personal and mare cit
reel,. Halperin explains later. 

When CIintM was running far preSi
dent. he promised to give Haitian refu
gees safe harbor: ., am appalled by the 
decision ci the Bush administration to 

;. 

lick up. fleeing Haitians OIl the bisb 
teaS and forably return them to Haiti" 
But after his eJecticm, Clinton 
his mind. U.s. military vesaeIs~ 
beera intercepting them at sea. sending 
them back to JIaiti. where they may 
face torture ar death. Rotinson WIDti 

. the president to keep bia pledge. . 
But a White Ibse cdiciaJ the

""""-' 	 IIIlYI.,..,....; 18 necessary to keep thai.. 
U Haitians from maldna I trip man1 
would not IIII'Viw. Clinton and Iii .. 
Wiers argue that t.hp majority u theat· 
Haitians are eamomic.rather thaD . 
IiticalreIugeA 
~ an hour ci disc:ussioa, the aa. 

tell men climb back up to the fresh air. 
Halperin baa only dis to say: "He 

seemed committed IDd sincere ad 
dedicated." 

, D.,21 
"He's moving slow, he's talking 

Ilow," says Eleanor Clift of News
Week, emerging with a ~ full 
U quotes. -rhe ~ thing is • 
can take everything down. I dOD't 
bave to rely on my tape recorder." 

Robinsi:m is a:dined to bed. He DO 
Imger stands to Welc:ome guests. The 
phone is nestled om to him. A line 
dents his beh where be moved the 
WckIe over 1!! notch. The broad arm 
gestures are reduced to finger taps. 
)tis bands look gray. His eyes are dim. 

'1 don't know what's goir1g to hap
peri." he says. 
. But he knows why it began: He was 

appalled by reports from Haiti ci mur
der, npe and mutilation. Meetings 
and 1etters were having no impact on 
Clinton. 

"He has DO moral t:«e:' Robinscn 
. says. "The president took comfort 

thinking the American people 

wouldn't care. I belieYe the people 
wouJdcare." . 

He talks for a while. guJpUig, ~ 
times stuttering. When a word eludes 
him, his body shifts a1igbtly as if trying 
to shake it free. . 

., have no sense ci whether I will 
~,"hesays. .. 

Day 22 
Somebody tells him the good news: 

another sailboat, 86 Haitians. But this 
time, the Haitians are taken to a de
tention center near Miami. They will . 
be helcJ Wltil a review of their political 
asylum claims. 

"This is just one boat,· Robinson 
says, his voice choked. Clinton may 
have talked tough today, saying he's 
CXJnsidering military action. But. until 
the administration changes its policy, 
the black banner outside TransAfrica 
will fly. And he will fast. . 

.He says, "Eft!)' life baa a wIue." 
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William Raspberry 

At Least Rescue Haiti's Refugees . 

Anned thugs line taken over the buildiD& 

ousting the legitimate manager IDd haldin&the 
residents hostage. What should the neighbors do? 

CalI the police, «course. But what if the police 
deny jurisdiction or simply woo't camel 

Cut off the utilities, block delivery vans and try to 
starve the thugs out? But the thugs naturilly will. 
have first call on whatever food remains in the 
building and 81so on whatever goods can be sneaked 
past the blockade. By the time the thugs are good 
and hungry, the hostages will have starved to 
death. 

Put together a raiding party to storm the buiJd. 
ing. even at the risk of kiUing a few hostages? But 
these are neighbors, not police officers. Are you 
certain that mere neighbors ought to set that 
deeply involved in somebody else's fight? 

Use bullhorns to threaten the thugs in the hope 
that they'U decide to give up without a struggle? 
But why should they yield to mere threats-partic-
ularly when there's reason to doubt there wiD be 
any follow-through? 

Look the other way and hope for the best? Sure, 
it's· possible to ignOre the ousted manager's de
mands that he be escorted back to his post; his 
contract is about up, anyway. But what of the . 

anguished screams of the hostages-and the' occa
sional body tossed from an upstairs window? 

The analogy isn't perfect. but it comes dose 

-
"IfyoU i"e going to be in 
trouble no matter what 
you do, you may as well 
do the right thing_" 
enough to describing the Clinton administration', 
unhappY options for dealing with Haiti. It is not eUy 
to decide what a neighbor ought to do, espec:iaDy if 
physical intervention means a more or less penna
Dent responsibility for running the place. . . 

But one thing DO neighbor would do: capture 
whatever hostages manage to escape ADd returD 
them to the thugs. . . 

And that, alas, is the only dear and Operative 
policy of the Clinton administration. There an 
IMOL1I'ICement8 that America's Haiti policy is beiq 
reconsidered and that the embargo will be tiaht· 
ened. There are leaked suaestions that an I11lIed 

invasion is in the offing. wbether or not its purpoee 

wiD be to restOre the depo&ed President Aristide. 

But the one thing that is ictuaJJy happening is the 

return of the escapees.. , 


This is the policy Randal Robinson', bunger 

strike, now in its 23rd day, is calculated to 

change. The mystery is why President Clinton 

should find·it 10 difficult -to reverse a policy be 

roundly denounced 88 inhumane when it was the 

policy of his predecessor. . . 


Robinson, executive director of the lobby group 

TransAfrica, would like to see Aristide returned to 

power. But hisl·liquids-onIy fast bas a far more 

modest objective: to set the administration to grant 

refugee bearings to those Haitians who flee the 

island to seek asylum here or eIsewbere. 


The administriliion's position is .that the asylum 

seekers should present themselves at the American 

Embassy in Haiti, apply for refugee status and, if it 

is granted. leave Haiti in orderly fashion. Fleeing 

first presents America with a messy situation that 


.	would either require bearings at sea On order to 
separate the political refugees from the merely 
economic ones) or else nec:essitate the temporary 
admission of aD those Haitians plucked out of the 
water by the U.s. Coast Guard. Once tbey'dbeen 
taken in. bowev"f, the gptioos woWd be to keep 

them in detention, admit them (perhaps in huge 
nwnbers) or retum them to the thugs that ousted 
Aristide. Each option entails its own political disad
vantages, ~ which, IS both the Clinton and 
Bush administrations kept pointing out, gradouI 
treatment of the refqees would certainly tempt 
new hundreds of refugees. 

I igain offer Clinton the advice I first offeree! him 
.	during the Lani"Guinjer contretemps: If you're 
going to be in trouble DO matter wbat you do, you " 
may as well do the right thing. : 

I don't know what the right thing is with regard 
to the overall Haiti policy, but on the question «the 
refugees it seems easy enough. Change the policy 
of sending desperate refugees back to the aituation 
they've risked their lives to eac:ape beca\llle they 
forgot to uy, "'May J!'" 

I thiDk it is changing, even if Clinton can't figure 
. out bow to IIUlOI.lnCe it. Since Robinson'i strike, 
. 	twO JtOUP8 of Haitians have been intercepted by 

the Coast Guard-Iome 400 on April 22 IDd 
another 97 yesterday. Both. ICCOJ'dina to the ad
miriistration. involved "unique- IIituatioaL But both 
JrOUPS were taken to American shores. 

If that', the new policy, why not announce it? It', 
the right thing to do, IDd it ccuId live the life of a 
goodman. 

5' 
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Fasting for Haiti 
President Olnton'lcomment yes said Ira Kurzban, a Miami lawyer 

terday seemed unequivocal. ''It's who has represented both Haitians 
time for them to go." he said, refer and CUbans. "They'll hear there's a 
ring to the military leaders who have CUban raft out near the Bahamas and 
put the torch to demcicracy In Haiti. they'll go out and resCue It and bring 

The Administration Is making a big them to the United States. It 
(if belated) push for tougher United With CUbans, the I United States 
Nations sanctions against the outlaw saves the boat and welcomes the pe0
regime of Lieut. Gen. Raoul cedras, ple. With Haitians. we destroy the 
and reports are rife that Mr. Clinton boat and banish the people. 
Is seriously considering some form of The forced return ,of refugees to 
military Intervention U intensified places where they could suffer perse
sanctions don't work. cution Is prohibited by both United 
• Its carrot strategy In shambles, the Nations treaty and United States law. 

Administration appears to be reach But tec~lcally. according to an AI
Ing for a fair-sized stick. lce-in-Wohderland ruling by the U.S. 

Meanwhile, Randall Robinson, the Supreme Court, the United States pol"
52-year-old executive director' of Icy of capturing Haitians at sea and 
TransAfrica, remains on a hunger returning them to Hillti Is legal.
strike, which Is now In Its fourth week The COun ruled that neither the 
and has brought Increased attention U.N. treaty nor the F~r81lmmlgra·
to the Administration's policy on Hai

ti. Mr. Robinson has long urged 

stepped-up efforts to oust the military 

regime, but his Immediate goal ~ 
 An actiVistmuch narrower. He wants BlII Clinton 

to end the United States' loathsome 
 protests p.S..practice of capturing Haitian refu

gees on the high seas and returning 
 policy on them to their homeland. 


Mr. Robinson does not believe he Is 

asking a great deal. He would like the 
 refugees... 
Administration to treat Haitians the ',' 

same as anyone else seeking political 
asylum in the United States. A fair ' 
hearing would be sufficient. If the tlon law applied to refugees on the 
Administration would just grant a . high seas. . 
hearing to the Haitian refugees, to If the Haitians could somehow 
determine if ·they have a credible reach the United States, they would 
claim to political asylum, Mr. Robin- be entitled to a hearing on their re

, son would return enthusiastically to a quest for political asylum. But the 

diet of solid food. Coast Guard Is out there to make sure 


It would have to be a real hearing. they never get that oppOnunlty. 
not some sham shipboard interview. The Supreme Court, In Its rulln& 
and not some farcical proceeding last June, acknowledged that the 
conducted In a U.S. Government of- forced repatriation of refugees at sea 
flce In Haiti after ,the refugees have "may even violate the :Iplrlt" of die 
been hauled back home. United Nations treaty. The" Coun 

..All we need to do Is undenake a went as far as to luggest that the 
hearing to separate the economiC ref- drafters of the treaty bad not spedfl•. 
ugees from ~e political refugees," cally protected refugees at sea be
said Mr; Robinson. '" end this fast' cause they "may not tulve c:ontem· . 
when we give the people a hearing." . plated that any nation would gather 

The difference In the way the Unit- neelng refugees and return them to 
ed States handles neelng Haitians the one country they had desperately 
and Oeelng CUbans encountered at soupt to escape." " , ., 
sea Is Instructive. The Haitians are Randall Robinson has lost a dozen 
halted and forced to board a Coast pounds or so, and if the Admlniatra· 
Guard vessel. The Haitian boats are tlon doesn't change its policy regard-: 

. burned and sunk and the refugees are Ing Haitian refugees be will lose a 
taken rlpt back to Haiti. The CUbans. dozen more. He doesn't want to die 
on the other hand, are embraced. but he believes the moral Issue here 
Often they are met by a United States Is big enoup to risk dying for. The 
Government vessel, which provides United States, be believes, cannot be
whatever assistance Is necessary to come a b.\trrier to llbeny, a nation 
get the refugees to Florida. that sends the seekers of democracy 

"They literally bring the boats in," back Into the Inferno. n 
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Authoritative new ALI-ABA text 

All 'ABA 	 THE CIVIL RIGHTS ACT OF 1991 . 
f\. f" IS>t. by David A. Cathcart, Leon Friedman, Merrick T. Rcssein; Mark Snyderman, and Steven H. Stelnglass 

~ \%I provides In-depth discussion of and guidance on the 1991 Act, 
primed on recycled paper. probably the most significant civil rights legislation s,ince the Civil Rights Act of 1964. 
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U.S, Po$1:ogo 

Amarican Law Inslilvla·Amarican Sar Association 
Committee on Continuing Professional Education 	 PAlO 
4025 Chestnut SHeet. Phj;adelphia • Pennsylvania 19104·3099 Philt)dolphie, PA 

Pe,mit No. 331 

T1I£tlVll 
RIGIi1S 
ACT OF 1991 

Authoritative new AU-ABA text 

by David A. Cathcart, Leon Friedman, Merrick T. Rossein, 'Mark Snyderman, ~nd Steven H. Steinglass 

provides in-depth discussion of 'and guidance on the 199i Act: probably the most significant civi! rights legislation since the Civil 
Act of 1964, and 'one that promises to effect profound changes in federal employment discrimination law. 

DO YOU KNOW WHAT TO SAY WHEN YOUR,C~IENT ASKS: 
Defendant 	 Plaintiff 

If I am sued for sex discrimination or sexual harass'ment or How can I afford to hire an expert to prove that I was the 

discrimination against the disabled, am J liable for damages? victim of illeg'al discrimination? 


If a plaintiff can demonstrate that my employment. practices If an intentionally discriminating seniority system was 

have a disparate impact on a prote~ted group, what can I do adopted befo'fe J was even hired, what can I do about It? 

to escape liabilitv? 


If race, color, religion, sex, or national origin was "a motivat If my civil rights were violated under both state and federal 

ing factor," although not the only or primary one, for an em law, can I get one court to hear all my claims? 

ployment decision, have I violated the law? And if I have, 

what are my liabilities? 


Can I continue to adjusl test scores on my employment tests I know that discrimination in hiring is illegal. But once I've 

on the basts of face or athnicity7 And if I can, under what been hired, do I have any protection against on-the~job dis~ 


circumstances? crimination or harassment? 


YOU WILL WHEN YOU READ THIS COMPREHENSIVE NEW TEXT 

THAT ANSWERS THESE QUESTIONS AND MANY OTHERS. 


Actual text of the Civil Rights Act of 1991 also includ~d. 

American Law Institute-American Bar Association 
Committee on Continuing Professional Education 
4025 Chestnut Streel, Phlladelphla,PA 19104-3099 

_______________ The Civil Rights Act of 1991 --------------

ALI-AM's alJthOrlllltlV~ NEW text, The Civil Rights Act of 1991. by David A. Ct'lthCBfl, leon 
F,iedman, Morrick. T, Rossein, Mark Snyderman, a"d Stoven H. Stoinglass, offers compre
henSive discussion ond analysis of what is probably the most important civil rights legisla
tion since ~h(l CivIl RIghts Act ot 1964" Tho Clv]l Rights Act of 1991 promises to effect 
profound changes in Ioderal emp~oyment discrimination jurisprudence, , 

Enacted to negate decisions of the U,S. Supreme Coun thet wele seen as weakening 
impottant protoctions against employment discrimination, the Civil Rights Act of 1991 

makes the fonowing important changes to the law: 
• 	 It givos plaintiffs under Title VII and the ADA the right to trial by jury and allows recov~ 

ety of both compensotory and ptmitiv8 damages, , 

• It shifts tho burden of proof ~n a disparate impact case from the plaintiff to the detend
£In! onCe a disproportionate fl'dverse effect on e protected group ha~ bean demon

strated. 
• 	 It makes dafendants liable fOf declaratory or injunctive lelief as well as. attorney's teas 

and costs if face, color. sex, or national Oligin was "a motivating factor" tor a~y em~ 
ployment practicd, 

It prohibits discrimInation in the "makin9. performance, mOdification and terminatlo~ of 
contracts, and the enjoyment of all benefits, privileges, terms, and conditions of the 

contraCtual u;latlonship." ., 

It limits chtJilenges to effirmative cction 'consent decrees Whose provisions edversely 


eHect certain Individuais or groups. 

• j( prohibits "race norming" o~{ employment ·test scores. 
• 	 It protects American citizens working io foreign countries for American compHr:ies or 

AmericJJn·control!ed icraigo compar"lies, 

• 	 I! extl)l1ds tIlt' time period 10f challenging i1n intentiona!!y discriminatol,v seniority sys· 
tem I•.mdel T:!Jf! VII. 

• !~ allows it plt:lintitf to meowr expert fees under T~tle VII, the ADA. lind Section 198', 

This compreht!f'\si',..e ALI-ABA bool<., Tho Civil Rights Act of 1991. discusses thesc topics 
and mony othert;, including the aU-lmportent question whelher tho Act appfiefl reuoactlvely 
to ce5eS flIod and aCfs committed !Mtoro tht) Act we. pa~sed 0' merely prospectively, 

The text also discusses the Important ,olu pl8y~d by state courts end stete law in employ
ment discrimination lagialation end tho pa,tlcoio,;importonca of tho Judiciallmprovemants 
Act of 1990. which provides 8 statutory foundation fOI pondent claim. pendent party, end 
ancillary jurisdiction end severely limits the forrt\e:rly broed discretion.?f federal courts to 
decline to exercise supplemental jurisdlction over pendent slate law claims. 

To assist the practitioner In resBarchlng dlscrlniination cases, exten.ivo app6odixoa con
tain tne text of tho CMI Rights Act.of j1991; the c'omplete CongressiQnal floor debates; the 
text of the Civil Rights Act of 1990; os.vetocd by ~residant 8ush; and H.fI. 1, tha forerunner 
of the Civil Rights Act, as possed ~y t~e House 0,1 Representatives.• 

A Table of Cases, a Table of Statutes'! Rules, ~nd fleguistions. and an Index of Subjects are 
also provided, ,i.' 
1993, hardbound. 469 pages; Order No, 8695, $95,00 plus $5,25 posrage/handlir'lg; 
Special IntroduCIOJ"'l Price through!, 1130/93: $79,95 plus $5,26 
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