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17. Convennon on the Elimination of All Forms of D:scr:mmatnon
‘against Women

) Adop(ed and l opened _[or ngna!urc, ratification and accession by General Axumbly

ruolu!wn 34/150 of 18 December 1979 ; T

v i

ENTRY INTO FORCE: 3 Scplember 1981, in accordance with anticle 27 (1) ;

The States Parties to the present Convention, :
4

Noting that the Charter of the United Nations reaffirms faith i in,. funda-

mental human rights, in the dignity and worth of the human person and in the
equal rights of men and women,

Noting that the Universal Declaration of Human Rights affirms the
principle of the inadmissibility of discrimination and proclaims that all
human beings are born free and equal in dignity and rights and that everyone
is entitled to all the rights and freedoms set forth therein, without dnslmcuon
of any kind, including distinction based on sex,

Noting that the States Parties to the International Covenants on Human
Rights have the obligation to ensure the equal rights of men and woinen to
enjoy all economic, social, cultural, civil and political rights,
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Considering the international-conventions concluded under the auspices
of the United Nations and the specialized agencies promoting equality of
rights of men and women,

Noting also the resolutions, declarations and recommendations adopted
by the United Nations and the specialized agencies promoting equality of
rights of men and women,

Concerned, however, that despite these various instruments cxlenswc
dlsenmmauon against women continues 10 exist,

Recalling that discrimination against women violates the principles of
equality of rights and respect for human dngmty, is an obstacle to the parti-
cipation of women, on equal terms with mean, in the political, social, economic
and cultural life of their countries, hampers the growth of the prosperity of
society and the family and makes more difficult the full development of the
potentialities of women in the service of their countries and of humanity,

Concerned that in situations of poverty women have the least access to

. food, health, education, training and opportunities for employment and other

needs,

Convinced that the establishment of the new-international economic
order based on equity and justice will contribute significantly towards the
promotion of equality between men and women,

Emphasizing that the eradication of apartheid, all forms of racism, racial
discrimination, colonialism, ncq-colonialis:ﬁ,‘aggrcssion, foreign occupation
and domination and interference in the internal afTairs of States is essential to
the full enjoyment of the rights of men and women,

T Affirming (hat'thé stréngthening of international peace and secunty, Ihe',,.

relaxation of international iension, mutual co-operation among: “all States
1rrqspccuvc of their social and economic systems, general and complcle dis-

armament, in particular nuclear disarmament under strict and eﬂ“cclwc inter-

national control, the aflirmation of the principles of justice, equality and
mutual benefit in relations among countries and the realization of the right of
peoples under alien and colonial domination and foreign occupation to self-
determination and independence, as well as respect for national sovercignty
and territorial integrity, will promote social progress and development and as
a consequence will contribute to the attainment of full equality belwecn men
and women,

Convinced that the full and complete development of a country, the
welfare of the world and the cause of peace require the maximum participa-
tion of women on equal terms with men in all fields,

Bearing in mind the great contribution of women 1o the welfare of the
family and to the development of socmty, so far not fully recognized, the
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social significance of maternity and the role of both parents in the family and
in the upbringing of children, and aware that the role of women in procreation
should not be a basis for discrimination but that the upbringing of children
requires a sharing of responsiblity between men and women and society as a
whole,

Aware that a change in the traditional role of men as well as the role of

~ women in society and in the family is needed to achieve full equality between
men and women,

Determined to implement the principles set forth in the Declaration on

the Elimination of Discrimination against Women and, for that purpose, to

adopt the measures required for the elimination of such discrimination in all
its forms and manilestations, :

" Have agreed. on 1he following:-

ParT I .

Article 1

For the_purposes of the present Convention, the term “discrimination
against women” shall mean any distinction, exclusion or restriction made on
the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their. marital
status, on a basis of equality of men and women, of human rights and fun-
damental {reedoms in the political, economic, soma} cultural, civil or any

: olhcr ﬁeld

Amcle 2

States Pamcs condemn discrimination against women in all its forms,
agree to pursue by all appropriate means and without delay a policy of elim-
inating discrimination against women and, to this end, undertake:

(a) To embody the principle of the equality of men and women in their

“national constitutions or other appropriate legislation if not yet incorporated

therein and to ensure, through law and other appropnale means the practical
realization of this principle;

(b) Toadopt appropriate legislalivé and other measures, including sanc-

_ tions where appropriale, prohibiting all discrimination against women;

(c) To establish legal protection of the rights of women on an equal basis
with men and to ensure through competent national tribunals and other
public institutions the effective protection of women against any act of dis-
crimination; :

N
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(d) To refrain from engaging in any act or practice of discrimination
against women and to ensure that pubhc authorities and institutions shall act

“in conformity with this obligalion;

(e) To take all appropnale measures 10 eliminate discrimination against
womcn by any person, organizalion or enterprise;

() To take all appropriate measures, including legislation, to modify or
abolish existing laws, regulations, customs and pracuccs wlnch constitute
dxscnmmauon against women;

(g) To repeal all national penal provisions which constitute discrimi-
nation against women.

A rticle 3

States Parties shall take in all fields, in particular in the political, social,
economic and cultural fields, all appropriate measures, including legislation,
to ensure the full development and advancement of women, {or the purpose of
guaranteeing them the exercise and enjoyment of human rights and funda-’

mental frecdoms on a basis of equality with men.

Article 4

1. - Adoplion by States Parties of temporary special measures aimed at
accelerating de facfo equality between men and women shall not be con-
sidered discrimination as defined in the present Convention, but shall in no
way entail as a consequence the maintenance of unequal or separate stan-

dards; these measures shall be discontinued when the objectives of equality of _
“opportunity and 1 lreatmenl have ‘been achieved.

2. Adoplion by Slates Parties of special measures, including those
measures contained in the present Convention, aimed at protecting maternity '
shall not be considered discriminatory.

- © Article 5
States Parties shall take all appropriate measures:

{a) To modify the social and cultural patterns of conduct of men and
women, with a view to achieving the elimination of prejudices and customary
and all other practices which are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped roles for men and
women;

(#) To ensure that family education includes a proper understanding of
maternity as a social function and the recognition of the common responsi-
bility of men and women in the upbringing and development of their children,
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. it being understood thal the interest of the children is the primordial con-
sideration in all cases.

Article 6

- States Parties shall'lakeall'appropﬁate measures, including legislation, to
suppress all forms of trafﬁc in women and exploitation of prosmuuon of
women.

Part H

Ar:ic[e 7

States Parties shall 1ake all appropriate measures to ¢liminate dxscnml-
nation against women in the political and public life of the country and, in
partlcular shall ensure to women, ‘on equal terms with men, the right:

(@) To vote in all elections and public referenda and to be cllgnble for
“election to all publicly elected bodies;

(b) To participate in the formulation of government policy and the
implementation thereof and to hold public office and perform all pubhc
functions at all levels-of government;

(©) To participate in non‘govcmmenl}!l organizations and associations
concerned with the public and political life of the country.

_ Article 8
States Parties shall take all appropriate measures to ensure (0 women, on
equal terms with men and without any discrimination, the opportunily to

represent their Governments at the international level and to pam»!p‘uc m
the work of international organizations.

" Article 9
l.  States Parties shall grant women equal nghts with men {o acquire,
change or retain their nationality. They shall ensure in particular that neither
marriage to an alien nor change of nationality by the husband during marriage

shall automatically change the nationality of the wife, render her statcless or
force upon her the nationality of the husband.

2. States Parties shall grant women equal rights wnh men with respect
to the nationality of lhe:r chnldren
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‘Part 111

Article 10

" States Parties shall take all appropriate measures to eliminate discrimi-
nation against women in order to ensure 1o them equal rights with men in the

-field of education and in part:cular 1o ensure, on a basis ofequahty of men and

women.

{a) The same conditions for career and vocational guidance, for access to
studies and for the achievement of diplomas in educational establishments of

. all categories in rural as well as in urban areas; this equality shall be ensured in

pre-school, general, technical, professional and higher technical education, as
well as in all types of vocational training; .

(b) Access to the same curricula, the same examinations, teaching staff
with qualifications of the'same standard and school premlscs and eqmpmem
of the same quality; A

_(¢) The elimination of any stereotyped concept of the roles of men and
women at all levels and in all forms of educatican by encouraging coeducation
and other types of education which will help to achieve this aim and, in.

_particular, by the revision of textbooks and school programmes and the

adaptation of teaching methods;

~ {(d) Thesame opponunmes to benefit from scholarships and other study
grants; :

(¢) The same opportunities for access to programmes of continuing edu-
cation, including adult and functional literacy programmes, particulary those

-aimed at-reducingat the earliest possible lime; any gap-in educauon existing-—-.-—

betwecn men and women:

{) The reduction of female student drep- out fates and the orgamzat:on
of programmes ior girls and womnen who have left school prematurcf),

() The same opportunities to participate acuvely in sports and physical
educanon .

() Access to specific educational information to help to ensure the
health and well-being of families, including information and advice on family
planning. ‘ '

Article i

1. States Partics shall take all apuropriate measures to eliminate dis-
crimination against women in the ficld of employment in order {o ensure, on a
basis of equality of men and women, the same rights, in particular:

(a) The nght to work as an inalienable right of all human beings;
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(b) Therightto the same employment opportunities, including the appli-
cation of the same criteria for selection in matiers of employment;

(¢) The right to free choice of profession and employment, the righ} to
promotion, job security and all benefits and conditions of service and‘lhe nghl
1o receive vocational training and retraining, including apprenticeships,
advanced vocational training and recurrent training;

(d) The right to equal remuneration, including benefits, and to cqugl
treatment in respect of work of equal value, as well as equality of treatment In
the evaluation of the quality of work; i .

(e) Therightto social security, particularly in cases of relixrcmcm, unem-
ployment, sickness, invalidity and old age and other incapacity to work, a§
well as the right to paid leave; o

(/) Therightto protection of health and to safety in'working condil'ions,
including the safeguarding of the function of reproduction.

2. Inorder to prevent discrimination against women on the grounds of
marriage or maternity and to ensure their effective right 1o work, States
Parties shall take appropriate measures: .

(a) To prohibit, subject to the imposition of sanctions, dismissal on the
grounds of pregnancy of of maternity leave and discrimination in dismissals
on the Lasis of marital status; :

(b) To introduce matemity leave with pay or with comparable sccial
benefits without loss of former employment, seniority or social allow-

ances,

= (¢) To encourage the-provision of the necessary supporting social ser-

vices to cnable parents to combine family obligations with work requnsibil-
ities and participation in public life, in particular through p{op}otlng the
establishment and development of a network of child-care facilities;

(d)- To provide special protection to women during pregnancy in types of
work proved to be harmful to them.

3. Protective fegislation relating to matters covered in tr}is article shall
be reviewed periodically in the light of scientific and technological knowledge
and shall be revised, repealed or extended as necessary.

Article 12

I. States Parties shall take all appropriate measures 10 eliminate dis-
ficld of health care in order to ensure, ona

crimination against women in the o ens :
alth care services, including

basis of equality of men and women, access (o he
those related to family planning.
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'2. Notwithstanding the provisions of paragraph | of this article, States
Parties s!ugl} ensure 0 women appropriate services in connection wil'h reg-
nancy, confinement and the post-natal period, granting free services »fhe%e
necessary, as well as adequale nutrition during pregnancy and lactation

Article 13

. Sta!es‘Pamcs shall‘ take all appropriate measures to eliminate discrimi-
ion against women in other areas of economic and social life in order to

ensure, on a basis of equality of m
: , en and women, th i i
csLe, , the same rights, in par-

(a) The right to family benefits;

b) The righ .
c‘redi(t;) right to bank loans, mortgages and other forms of financial

(¢} The right to partici in ; Lo )
g pate in recreational activities
aspects of cultural life. » sports and all

Article 14

1. States Parties shall take into account the particular problems faced
by rural.'womc:} and the significant roles which rural women play in the
economic survival of their families, including their work in the n;m
monetized sectors of the economy, and shall take all appropriate measures u;

2. States Parties shall iake all appropriate measures {o e!%mvinalc dis-

-crimination against women in rural areas in order 1o ensure, on a basis of"

equality of men and women, that they participate in and benefit from rural

~ development and, in particular, shall ensure to such women the right:

{a) To.participate in the elaborati i i
! ation and implementation of -
ment planning at all levels; develop

) by To ha.vc access 1o 'adequatc health care facilities, including informa-
tion, counselling and services in family planaiag;

(¢) To benefit directly from social security programmes;

- (:ii') Toobtain gll types of training and education, formal and ﬁon-formal
;nrc ;1‘ ing that fclanndg 10 functional literacy, as well as, inter alia, the bcncﬁ;
all-community and exiension services, i order (o i .
C xiens < cs, s order to increase the: i
oficiency. s¢ their technical

(¢) To organize self-help groups and co-operatives in order to ob-

tain equal access to economic i
opportunitics through eniplo
cmiployment; ’ ployment or sell

L ee s
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{/) To participate in all community activities;

(g) To have access 1o agricultural credit and loans, marketing facilities;
. appropriate technology and equal treatment in land and agrarian reform as
well as in land resettlement schemes;

(" To enjoy adequate living conditions, particularly in- relation to’
housmg, samlauon electricity and water supply, transport and com-
mumcauons

PART IV

Arucle 1 5

1. States Parties shall accord to women equality with men before the

law. ’ : : : ’ .

2. States Parties shall accord to women, in civil matters, a legal capacity :
identical to that of men and the same opportunities to exercise that capacity.

" In particular, they shall give women equal rights to conclude contracts and to-
administer property and shall treat them equally in all stages of procedure in
courts and tribunals.

"3. States Parties agree that all contracls‘ and all other private instru-
ments of any kind with a legal effect whlch is directed at restricting the Icgal
capacity of women shali be deemed null and vond

4. States Parties shall accord to men and women the same rights with
regard to the law re]aung to the movement of pérsons and the freedcm 1o .
choosc their rcsxdcnce and domlcnlc :

Amcle 16

I. States Parties shall take all appropriate measures to eliminate dis-
crimination against women in all matters relating 1o marriage and family
relations and in particular shall ensure, on a basis of equality of men and
" women:

{a) The same right to enter inlo marriage;

{b) The same right freely to choose a spouse and to enler into mamagc
only with their free and full consent;

_(¢) The same rights and responsibilities during marriage and at its dis-
solution;

(d) The same rights and responsibilites as parents, irrespective of their
‘marital status, in matters relating to their children; in all cases the interests of
- the children shall be paramount;

e !
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(¢) The same rights to decide [reely and responsibly on the number and
spacing of their children and to have access to the information, education and
means 1o enable them to exercise these nghls

(/) The same rights and responsibilities with regard to guardianship,
wardship, trusteeship and adoption of children, or similar institutions where
these concepts exist in national legislation: in all cases the interests of the
children shall be paramount: :

(8) The same personal rights as husband and wife, including the right to
‘choose a family name, a profession’and an occupation;

(h) The same rights for both spouses in respect of the ownership, écqux-
sition, management, administration, enjoyment and dlsposmon of property,
whelher free of charge or for a valuable consideration.

2. The betrothal and the marriage of a child shall have no lcgal effect,
and all necessary action, including legislation, shall be taken to specify a
minimum age for marriage and to make the registration of marriages in an
ofﬁaal reglslry compulsory :

PART V

Amm 17

I. For the purpose ofconmdcnng the progress made in the 1mplemen-
tation of the present Convention, there shall be established a Committee on

~ the Elimination of Discrimination against Women (hereinafier referred to as
___the Commitiee) consisting;-at the-time-of-entry into force 6f tlie.Convention,

of eighteen and, after ratification of or accession to the Convention by the
thirty-fifih State Party, oflwenly~three experts of high moral standing and
-competence in the field covered by the Convention. The experts shall be
“elected by States Parties from among their-nationals and shall serve in their
personal capacity, consideration being given to equitable geographical distri-
bution and to the representation of the different forms of civilization as wcll as
the prmcnpal legal systems. :

2. The members of the Committee shall be elected by secret ballot from
a list of persons nominated by States Parties. Each State Party inay nominate
one person from among its own nationals.

3. The initial election shall be held six months after the date of the entry
into force of the present Convention. Ai least three months before the date of
each election the Secretary-General of the United Nations shall address a
letter 1o the States Panties inviting them to submit their nominations within

two months. The Secretary-General shall prepare a list in alphabetical order
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of all persons thus nominated, indiéating the States Parties which have nom- 2. Reports may indicate factors and difficulties affecting the degree of
inated them, and shall submit it to the States Parties. , K fulﬁlmenl of obligations under the present Convention.

4. Elections of the members of the Committee shall be held ata meeting )

of States Parties convened by the Secretary-General at United Nations Head- i Article 19 _
quarters. At that meeting, for which two thirds of the States Parties shall i . The Commitice shall adopt its own rules of procedure.
~ conslitute a quorum, the persons elected to the Committee shall be those 5 2. The Committee shall elect its officers for a term of two years
nominees who obtain the largest number of votes and an absolute majority of i : )

the votes of the representatives of States Parties present and voling. S Article 20

5. The members of the Committee shall be elected for a term of four : I. The Committee shall normally meet for a period of not more than .
years. However, the terms of nine of the members elected at the first election : two wecks annually in order to consider the reports submitted in accordance
shall expire at the end of two years; immediately after the first election the = |7 with article 18 of the present Convention
names of these nine members shall be chosen by lot by the Chalrman of the . '

2. The meetings of the Committee shall normallyvbe held at United

Commitice. Nations Headquart h
6. The élection of the five additional members of the Committee shall b Committee. quariers orat any of er.convcmcm place as determined by the
be held in accordance with the provisions of paragraphs 2, 3 and 4 of this o :
article, following the thirty-fifth ratification or accession. The terms of two of ‘ : Article 21 _
the additional members.elected on this occasion shall expire at the end of two. - AR The Committee shall, lhrough the Economic and Soc;al Council,
'years, the names of these two members havmg been chosen by lot by the | report annually to the General Assembly of the United Nations on its activ-
_Chairman of the Committee. , = . ities and may make suggestions and general recommendations based on the
7. For the ﬁllmg of casual vacancies, the State Parly whose expert - |. examination of reports and information received from the States Parties.
has ceased to function as a member of the Committee shall appoint T Such suggestions and general recommendations shaltbemcludedmthercpon
another expert from- among its nanonals subject to the approval of the of the Committee together with comments, if any, from States Parties.
Committee. , : . X 2. The Secretary-General of the United Nations ‘shall transmit the
8. The members of the Committee shall, with the approval of the | reports of the Commmce to the Commission on the Status of Women for i its
General Assembly, receive emoluments from United Nations resources on | __infony mat_n»gg SRS
- —such-terms and conditions as the Assembly may decide, having regard to'the D o ) - ‘ A’r n.ciér 22 ' o

importance of the Committee’s responsibilities.

W TR A

The spec:ahzcd agencies shall be entitled to be represented at the con-

sideration of the implementation of such provisions of the present Conven-

- tion as fall within the scope of their activities. The Committee may invite the

specialized agencies to submit reports on the implementation of the Convcn-
tion in areas falling within the scope of their activities.

9. The Secretary-General of the Uniled Nations shall provide the
necessary siafl and facilities for the effective pcrformancc oflhe functions of
the Committee under the present Convenuon :

4 Arlrcie 18 o -
I.. States Parties undcrtake to submit to the Secretary-General of the

United Nations, for consideration by the Commitiee, a report on the legis- - - PArT VI

lative, judicial, administrative or other measures which they have adopted to )

give effect to the provisions of the present Convention and on the progress . Article 23

madc in this respect: t;: Nothing in the present Convention shall affect any provisions that are

(a) Within one year afler the entry into force for the State concerned,; Q~ more conducive to the achlevemem of equality between men and women

(b) Thereafter at least every four years and further whenever the Com- which may be contained:

mittee so requests.

(a) In the legislation of a State Party; or o R
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) (b) In any other international convention, treaty or agrecement in force
for that State.

Article 24

States Parties undertake 1o adopt all necessary measures at the national

_ level aimed at achieving the full realization of the rights recognized in the

present Convention.

Article 25
1. The presem Convention shall be open for.signature by all States.

2, The Secretary-General of the United Nations is dcsugnatcd as the
deposnary of the present Convention.

3. The presem Convention is subject to ratification. Instruments of
“ratification shall bc dcposncd wnh the Secretary General of the United
Nations.-

4, The present Convem!on shall be open 1o accession by all Stales
‘Accession shall be effected by the deposit of an instrument ofaccess:on with
the Sccrctary Gcneral of the United Nations.

Article 26

I. A rcquest for the revision.of the present Convention may be made at -
any time by any State Party by means of a notification in writing'addressed to

the Secretaw General of the United Nations.
2. The General Assembly of the United Nations shall demdc upon the

R —--51eps; 1f any,-to-be-taken- -in -respect-of- such arequest; T T T

Article 27

1. The present Convention shall enter into force on the thirtieth day
after the date of deposit with the Secretary-General of the United Nations of
the twentieth instrument of ratification or accession. -

2. Foreach State ratifying the present Convention or acceding to it after
the deposit of the twentieth instrument of ratification or accession, the Con-
vention shall enter into force on the thirtieth day after the date of the deposit

of its own instrument of ratification or accession.

Article 28

1. The Secretary-General of the United Nations shall receive and cir-
culate to all States the text of reservations made by Siates at the time of
ratification or accession.

S el Ay
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2. Areservation incompatible with the object and purpose of the pres-
ent Convention shall not be permitted.

3. Rescrvalions‘may be withdrawn at any time by notification to this
effect addressed to the Secretary-General of the United Nations, who shall

then inform all States thereof. Such notlﬁcallon shall take eflfect on the date on

which it is received.

Article 29

1. Any dispute between two or more States Parties concerning the -

interpretation or application of the present Convention which is not settled by
negotiation shall, at the request of one of them, be submitted to arbitration. If
within six months from the date of the request for arbitration the parties are

" unable to agree on the organization of the arbitration, any one of those parties
© _ may refer the dispute to thé International Court of Justice by request in

conformity with the Statute of the Court.
2. Each State Party may at the time of signature or ratification of the

. present Convention oraccession thereto declare that it docs not consider itself

bound by paragraph 1 of this article. The other States Parties shall not be
" bound by that paragraph with respect to any State Party which has made such
a reservation. .

3. Any Siate Party which has made a reservation in accordance with

paragraph 2 of this article may at any time withdraw that reservation by

" notification ‘to the Secretary-General of the United Nations,

Article 30
The presenl Tonvention, the Arablc Chmese Enghsh French Russnan

. and Spanish texts of which are equally authentic, shall be deposited with the

Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, duly authorized, have signed the
present Convention,
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United States Department of State

W afshington, D.C. 20520

June 3, 1994

MEMORANDUM
TO: National Security Council .- Mr. Kreczko
' Department of Agriculture - Mr. Gilliland
Commission on Civil Rights - Ms. Rosalind Gray
Department of Defense .- Mr. McNeill
Department of Education .~ Ms. Winston
Equal Employment Opp. Cmm'n. - Mr. Neely
Department of HHS - Ms. Rabb
Department of HUD - Mr. Diaz
Department of the Interior '~ Mr. Leshy
Department of Justice i- Mr, Dellinger
‘ - Mr. Patrick ,
Department of Labor i- Mr. Williamson
) : .
FROM: Jamison S. Borek,| Deputy Legal Adviser
RE: Convention on the Elimination of

All Forms of Discrimination Against Women

Enclosed for your review and comment is our proposed
analysis of the Women's Convention and the various
reservations, understandings and declaratlons ~upon which we ..  _
believe ratification should be cond1t1oned. We believe we have
taken into account the concerns and suggestlons provided by
many of your offices in response to my memorandum of January
21. In some cases, we have identified a need for additional.
information or analysis from your agencies as indicated in the
enclosed text. Because there is a strong desire to move ahead
with this treaty as quickly as possible, we would ask for your
response within the next two weeks, i.e., no later than Friday,

June 17.

I should note that with respect to several issues (in
particular, women in combat, comparable worth and free health
care services), we have proposed a reservation or understanding
which may, upon further research into the negotiating hlstory
and subsequent interpretation of the treaty, turn out to be
unnecessary. The necessity of taking the reservation or
understanding may also depend on whether, in the views of the

t
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relevant departments and agencies, U:S. law and practice can
clearly be said to meet the requirements of the Convention.
The current version reflects the more cautious approach to
these issues.

I1f you have any questions, please ¢0ntact David P. Stewart,
~ Assistant Legal Adviser for Human Rights and Refugees, at (202)
647-9328 (fax no. 736--7116) or me at 647-7942.
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Dear Mr. Chairman: !

I am writing on behalf of the President to convey the
Administration’s strong support for early ratification of the
Convention on the Ellmlnatlon of All Forms of Discrimination
Against Women.

As you are aware, the United States signed this important
human rights treaty in 1980 and it has been pending before the
Senate ever since. Despite the expression of strong support
for ratification by a wide spectrum of the non-governmental
community at several Congressional hearings, prior
Administrations did not embrace the Conventien and consequently
the process of ratification has languished. Over 130 States.
.are now.parties:--to the Convention; the United States s nokt.

It is time to remedy this situation.

The Clinton Administration has placed particular emphasis
on the protection and advancement of women's rights in the
international community.= We strongly supported inclusion of
provisions on women's rlghts in the Vienna Declaration and
Program of Action adopted at the Second World Conference on
Human Rights last summer. We have taken steps to incorporate
women's concerns into U.S. assistance programs, refugee
programs, and population policy. We are funding projects
around the world to assist women's groups and promote women's
rights, ranging from expanding literacy and promoting health
care to protecting refugee women. We are working closely with
the United Nations to promote the systematic integration of
women's issues into UN programs, the training of UN personnel
to ensure sensitivity and competence in:.addressing gender-based
abuses, and the appointment of more women to positions of
responsibility in the UN. We strongly supported the
appointment of a Special Rapporteur on Violence Against Women
- at the last session of the UN Human Rights Comm1551on. Another

The Honorable »
Claiborne Pell, Chairman
Committee on Foreign Relations !
United States Senate
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top priority is to ensure that the War Crimes Tribunal
"investigating the former' Yugoslavia addresses the systematic
rape of women as an instrument of ethnlc cleansing.

Ratification of the Convention at thlS time would serve
both to underscore our commitment to women's rights and to
enhance our ability to protect and promote those rights
internationally. In particular, participation by the United
States in the work of the Committee on the Elimination of
Discrimination Against Women, which oversees implementation of
the treaty by States Parties, would" prov1de an opportunity for
the United States to play an even more active and effective
role in the artlculatlon.and advancement of the principles of
non-discrimination and equality for women around the world.

These principles find clear expression, of course, in our
own domestic law. At both the federal and state levels,
current U.S. law provides strong guarantees of equal
protection, as well as effective protections- against
discriminatory conduct. As a result, our 1aw largely complies
.. with. thesxrequirements of ithe.Convention. --Ratification can .:v:.
therefore be premised on a relatively small
number of reservations, understandlngs and declarations. They
are set forth in the attached list.

To assist the Commlttee in its con51derat10n of these
proposals, I am enclosing a detailed memorandum analyzing the
requirements of the Convention in relation to the relevant
provisions of current U.S. law and explaining the reasoning
behind each of the proposed reservatlons, understandings and
declarations. ,

On behalf of the President, I urge the Senate to glve its
advice and consent to ratification of this important human
rights treaty.

Sincerely, .

Warren Chrietopher

Enclosures: a’s
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Convention on the Elimination of

All Forms of Discrimination Against Women

- Proposed Reservations, Understandings and

Declarations of the United States

]
!

1. R rvation |

Privat n

"The Constitution and laws of the United States establish
extensive protections against discrimination, reaching all
forms of governmental activity as well as significant areas of
non-governmental activity. However, individual privacy and
freedom from governmental interference in private conduct are
also recognized as among the fundamental values of our free and
democratic society. The United States understands that by its
terms the Convention requires broad regulation of private
conduct, in particular under Articles 3 and 5. The United
States does not accept any obligation under the Convention to

...enact legislation or to take any other,action with respect to o
prlvate conduct except as mandated by the Constltutlon and laws
of the United States.

m Assignmen

"The United States reserves the right not to apply the
Convention, in partlcular Articles 2 and 7(b), with respect to
service by women in military units and positions which may
require engagement in direct combat."”

[

rable Worth

"U.S. law provides strong protections against gender
discrimination in the area of remuneration, including the right
to equal pay for equal work in jobs that are substantially
similar. However, the United States does not accept any
obligation under this Convention to enact legislation
establishing the doctrine of comparable worth as that term is
understood in U.8. practice."

Paid M ni v

"Current U.S. law does not provide, and the United States
does not accept an obligation under Article 11(2)(b) to
introduce, maternity leave with pay or with comparable social
benefits without loss of former employment, seniority or social

allowances."
i
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2. nder ndin

Federal-State Implementation

"The United States shall implement its obligations under
this Convention by legislative, executive or judicial means, as
appropriate under its federal system of government.” OR "The
United States understands that this Convention shall be ‘
implemented by the Federal Government to the extent that it
exercises jurisdiction over the matters, covered therein, and
otherwise by the state and local governments. To the extent
that state and local governments exercise jurisdiction over
such matters, the Federal Government shall, as necessary, take
approprlate measures to. ensure the fulfillment of this
Convention. :

Fr m of h, Expr ion and Association

"The Constitution and laws of the United States contain

-extensive protections of ‘individual freedom of speech,

expression and assoc1atlon. Accordingly, the United States

~'does. not accept any obligation,under, this Convention, in
particular under Articles 5, 7, 8 and 13, to restrict those

rights, through the adoption of legislation or any other
measures, to the extent that they are protected by the
Constitution and laws of the United States."

I H i

"The United States understands that Article 12 permits
States Parties to determine which health care services are
appropriate in connection with pregnancy, confinement and the
post-natal period, as well as when the provision of free
services is necessary, and does not mandate the provision of
particular services (including abortion) on a cost-free basis.

3. Declarations
Non-Self-Ex in

' o
"The United States declares that, for purposes of its
domestic law, the prov1s1ons of the Conventlon are
non-self-executing."
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Declaratiéns (cont'd)

Di lem '
|

"With reference to Article 29(2), the United States
declares that it does not consider itself bound by the
provisions of Article 29(1). The specific consent of the
United States to the jurisdiction of the International Court of
Justice concerning disputes over the interpretation or
application of this Convention is required on a case-by-case
basis." ' ;
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Convention on the Elimination of

All Forms of Discrimination Against Women

Analysis of Provisions and Explanation for
Pr R rvation nderstandin nd Declaration

The Convention on the Elimination of All Forms of
Discrimination Against Women was adopted by the United Nations
General Assembly on December 18, 1979 and came into force on
September 3, 1981. As of May 1, 1994, there were 132 States
Parties. The United States signed the treaty on July 17, 1980
and President Carter transmitted it to the Senate for advice
and consent to ratlflcatlon on November 12, 1980. It has
remained before the Senate since that time. The Senate
Committee on Foreign Relations held a hearlng on the Convention
on August 2, 1990. ! .

I. Overview ‘nv‘n i ; .

While gender dlscrlmlnatlon is. flrmly condemned by the ... ..
Universal Declaration of Human Rights and by the International
Covenant on Civil and Political Rights (which the United States
ratified in 1992), the Convention on the Elimination of All
Forms of Discrimination Against Women contains the most
specific prohlbltlons vet adopted by the international
community in this area. :

Definition Discrimi ion. Article 1 of the Convention
defines the term "discrimination" as encomp3351ng any
distinction, exclusion or restriction made on the basis of sex
which has the purpose or effect of 1mpa1r1ng or nullifying
human rights "in the political, economic, social, cultural,
civil or any other field." Articles 2 through 16 set forth the
substantive obligations of the Convention, requiring States
Parties to undertake to eliminate such discrimination in all
"its forms and in every field of human endeavor, including
politics, law, employment, education, health care, commercial
transactions, and domestic relations. : ‘

General Obligations. At the heart of the Convention is the

obligation of States Parties, 'set forth in Article 2, to pursue
a policy of eliminating discrimination against women and,
toward that end, to embody the principle of equality of men and
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women in their natlonal constltutlons or other appropriate
legislation, to adopt leglslatlon and other measures
prohibiting discrimination against women, to establish legal
protections for women, and to ensure that no public authorities
or institutions engage in any act or practlce of discrimination
agalnst women. .

Under Article 2, States Parties also agree to take "all
appropriate measures" toieliminate discrimination against women
by any person, organization or enterprise, to modify or abolish
existing laws, regulations, customs and practices constituting
discrimination against women, and to repeal all national penal
provisions that discriminate against‘women. «

Similarly, Article 3 requires States Parties to take all
appropriate measures in "all fields" to ensure the development
and advancement of women for the purpose of guaranteeing their
exercise of human rights 'and fundamental freedoms on a basis of
equality. :

-

‘ Article 4(1) permlts, but does not requ1re,_"temporary o
'special-measures*" (i.e; affirmative action measures)..tos iene
accelerate equality of men and women but prohibits the
maintenance of unequal or separate standards. Article 4(2)
permits special measures aimed at protecting maternity and
declares that they shall not be considered discriminatory.

, S

S ifi nder ings. Articles 5-16 set forth specific

steps States Parties shall take to.give effect to their
undertakings under the Convention.

Article 5(a) obligates States Parties to take all
appropriate measures to modify social and cultural patterns of
conduct among their citizens for the purpose of eliminating
sexual prejudices and stereotypes. Article 5(b) calls for
“family education" to include "a proper understanding of
maternity as a social function" and a recognltlon of the common
responsibility of men and women for raising children.

Article 6 requires adoption of]legislative‘or other
measures to suppress all forms of traffic in women and
exploitation of prostitution of women.

Pursuant to Article 7, States Parties to the Convention
shall take all appropriate measures to eliminate discrimination
against women in political activities and to ensure to women,
on equal terms with men, the right to vote, to run for and hold
public office, and to part1C1apte in formulatlng and
implementing government pollcy.

PHOTOCOPY
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Article 8 calls for %quality of men and women with respect
to the opportunity to represent their governments in
international activities. Article 9 requires such equality
with respect to their nationality and that of their children.

Article 10 obligates States Parties to take all appropriate
measures to eliminate discrimination against women in order to
ensure to them equal rights with men in the field of education,
including in particular in the areas of access to different ‘
types and levels of education, equal curricula and facilities,
scholarships, programs: of continuing education and for school
drop-outs, opportunities: for athletic participation, and access
to family education information.

In the field of employment, Article. 11(1) obligates States
Parties to eliminate discrimination in order to ensure equal
rights including in particular the right to work, to the same
employment opportunities, to equal remuneration for work of
comparable value, to social security, retirement, unemployment
and diability benefits, to safe working conditions, to free
choice of employment and . profession, and to promotion, job

. ...S€Curity and.training. Article 11(2).requires.that appropriate ...

measures be taken to prevent discrimination against women in
employment on the basis of marital status or maternity,
including introduction of maternity leave with pay or-.
comparable social benefits, promoting childcare facilities, and
special protection to pregnant women in types of work proved to
be harmful to them. Article 11(3) requires periodic review
and, as necessary, revision of protective legislation in this

area.

In accordance with Article 12(1), States Parties must
eliminate discrimination jagainst women in the delivery of
health care services in order to ensure  equal access. Article
12(2) requires States Parties to provide "appropriate" and,
where necessary, free services in connection with pregnancy,
confinement, and the post-natal period, including adequate
nutrition during pregnancy and lactation.

Under Article 13 States Parties shall take all appropriate
measures to ensure equal rights to family benefits, financial
credit, and participation in all aspects of cultural life and
recreational activities. { Article 14 sets forth a variety of
rights and special programs for women living in rural areas.

Pursuant to Article 15, States Parties must accord women
equality with men before the law, a legal capacity identical to
men in civil matters, equal rights to conclude contracts and

{

i
'
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administer property, equal procedural rights before all courts

and tribunals, and equal rights with regard to freedom of

movement and choice of residence and domicile.

With respect to domestic relations, Article 16 requires
States Parties to take all appropriate measures to ensure
equality of men and women in all matters relating to marriage
and its dissolution, parenthood and other legal relationships
with children, and property ownership, administration and
disposition. It also requires a minimum age for marriage,
marriage registration and the prohibition of child marriages.

The Committee. Articles 17 through 22 contain the
administrative and supervisory provisions of the Convention.
Most importantly, Article 17 establishes a Committee on the
Elimination of Discrimination Against Women (CEDAW), consisting
of twenty-three experts of high moral standing and competence.
Members of the Committee are elected by States Parties to four
year terms but serve in their personal capacities. The basic
function of the Committee is to consider detailed reports from
States Parties describing the legislative, judicial,

~administrative or other. measures they.have adopted.to. ‘give

effect to- the prov131ons ‘of the Conventlon and the progress
they have made in this respect. The first such report is due
within one year of the entry into force of the Convention for
the State concerned; supplementary reports are due thereafter
every four years or whenever the Committee requests:. The
Committee also submits an' annual report to the UN General.

Assembly. :

The Convention provides that the Committee shall "normally"
meet for a a single two-week session each year. The Committee
may make recommendations based on the reports and information
received from States Parties. In contrast to other supervisory
bodies established to monitor implementation of human rights
treaties (such as the Committee Against Torture or the
Committee on the Elimination of Racial Discrimination), the
Committee on the Elimination of Discrimination against Women
has no competence to consider complalnts ‘or petltlons from
either 1nd1v1duals or governments

‘Final Clauses. The final clauses of the Convention are
contained in Articles 23 through 30. Significantly, under
Article 24, States Parties undertake to adopt "all necessary
measures at the national level aimed at achieving the full
realization of the rights  recognized in the present
Convention." Article 28 specifically provides that a
reservation which is incompatible with the object and purpose
of the Convention "shall not be permitted.” In point of fact,
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States Partles have entered more reservatmons to this
Convention than to any other widely-accepted human rights
treaty. ‘ |

With respect to dispute settlement, . Article 29(1l) provides
that any dispute between two or more States Parties concerning
the interpretation or application of the Convention which is
not settled by negotlatlon shall, ‘at the request of one of
them, be submitted to arbitration. If within six months from
the date of such request the partles have been unable to agree
on the organization of such an arbitration, any of those

‘,parties may refer the dispute to the International Court of

Justice. However, Article 29(2) permits a State Party to
declare, at the time of signature or ratification, that it does
not consider itself bound by the preceding provision.

II. Relevant U.S5. Law

Existing U.S. constitutional and statutory law and practice

- provide broad and effective protectlons and remedies for women
.against gender-based dlscrlmlnatlon {.mcrt/,ﬂry e e

a, U.S. QQnstitutiQn

The Equal Protection Clause of the Fourteenth Amendment
precludes any state from denying its citizens "the equal
protection of the laws." . Through the Due Process Clause of the
Fifth Amendment, that prohibition is also applicable to the
Federal Government. See Bolling v. Sharpe, 347 U.S. 497
(1954). The Supreme Court has 1nterpreted the Equal Protection
Clause as a "direction that all persons similarly situated
should be treated alike.™ 1 n 1 ivi r,
Inc., 473 U.S. 432, 439 (1985). 1In essence, it precludes
governments from adopting{unjustifiable legal distinctions
between groups of people. See Plyler v, Doe, 457 U.S. 202,
216-219 (1982). When subjected to court: challenge on equal ,
protection grounds, gender-based dlstlnctlons must satisfy the
requirements of "intermediate scrutiny." - Under that standard,

a gender-based distinction is 3ust1f1able only if it serves an
"important governmental objective” and is "substantially
related" to the achievement of that objective. See Craig v.
Boren, 429 U.S. 190, 197 (1976). While not as searching as the
strict scrutiny that courts apply to racial or ethnic
distinctions, this standard of review nevertheless requires
that gender-based distinctions be supported by an "exceedingly
persuasive justification.” Mississippi Univ. for Women v,
Hogan, 458 U.S. 718, 724 (1978). Absent such a showing,
gender-based distinctions violate the Equal Protection Clause.
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The Equal Protection! Clause has been 1nterpreted to apply :
only to intentional dlscrlmlnatlon. Accordingly, its
prohibitions do not reach laws or practlces which are on their
face gender-neutral but WhICh have a disparate impact on

women. $See, &.9., Per §anel Administrator v. Feeney, 442 U.S.

256 (19?9) In addltlon, its strictures are violated only when .

there is sufficient governmental 1nvolvement for the
discrimination to constltute "state act1on " See Civil nghts
Cases, 109 U.S. 3 (1883), and L ugar v, EQanggn, 457 U.S8. 922
(1982). T .

The Constitution also expressly protects a woman's right to
vote. The Nineteeth Amendment, adopted’'in 1920, provides that
the right of citizens of the United States to vote shall not be
denled or abrldged on account of sex. N

b. F 1 Legisla 1

Over the years, Conggess has enacted a number of statutes
prohibiting dlscr1m1nat10n on the basis. of sex in a host of

.f1elds _ . | . i
. . . . s~ - . PRI <

"In the 'fiel'ci,6?’&&’{155”&6}1;'""Ebh’f;é;iamﬁié; the constitutional

prohibitions against gender-based classifications are
* supplemented by a broad detwork of federal statutes and
regulations designed to preclude discrimination on the basis of
sex and to promote educational equity for women. Although they
apply only to publlc institutions and certain prlvate
institutions that receive federal financial assistance, as a
practical matter these laws and regulatlons cover most
educational institutions ‘in the United States. This is
particularly the case wlth respect to hlgher educatlon
institutions.. ! )

: | Py -

Most significantly, Title IX of the ‘Education Amendments of
1972, 20 U.S.C.. § 1681 et seqg., prohibits sex discrimination in
certain federally assisted education programs or activities.

- The Women's Educational Equlty Act:of 1978, 20 .U.S. c. §§-
3041-47, provides educational equity for women in the United
States as well as financial assistance to enable educational
agencies and 1nst1tut10ns to meet the requirements of Title
IX. The Carl D. Perkins Vocat1ona1 and Applled Technology
Education Act, 20 U.S.C. § 2301 et seq., provides for the, (
development of programs to eliminate sexual stereotyping in -
vocational education and career steerlng. The Equal
Educational Opportunities Act, 20 U.S.C.'§ 1701 et seq.,
prohibits states from denylng equal educatlonal opportunities
to an individual on account of his or her race, color, sex or

national orlgln.' N
o ‘

* |
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The actual admlnlstratlon of publlc ‘elementary and
secondary schools is a respon51b111ty of the states, not the
federal government, and textbook revision is generally
regulated by. state commissions. There is no federal law that
requires revision of textbooks to eliminate sexual stereotyping.

Title VII of the Civil Rights Act of 1964, codified at 42
U.5.C. § 2000e et segqg., is the primary federal statute
addressing dlscrlmlnatlon in employment Subject to certain
exceptions, it provides & minimum standard of protection for
both men and women by prohibiting discrimination by employers
(including public employers) against any individual "because of
such individual's race, color, religion, sex, or national
origin®" in hiring, firing, compensation, terms, conditions, or
privileges of employment and in limiting, segregating or
classifying employees or app11catants ‘It prohibits such
discrimination by employers, labor organizations and employment
agencies affecting commerce. Complaints under this statute are
initially filed with the Equal Employment Opportunity
Commission or, in the case of federal government employees,
with the equal employment officer at the employee's agency. In o
.-199.1,. Congress-amended. Title VII to provide addltlonabrremedles IR
for 1ntent10na1 discrimination in the workplace.

Title VII also prohibits gender based discrimination in job
training and apprenticeship programs. See 42 U.5.C. §
2000e-2(d). Programs and activities receiving federal
assistance are subject to the same prohibition under §
167(a)(2) of the Job Tralnlng Partnership Act, 29 U.S.C. §
1577(a){2).

The Equal Pay Act of 1963, 29 U.S.C. §206(d), regquires
equal pay for equal work on jobs requiring equal skill, effort
and responsibility which lare performed under similar worklng
conditions. Title VII also prohibits gender-based
discrimination in compensation more broadly than the Equal Pay
Act. See County of Washington v, Gunther, 452 U.S. 161
(1981). Contemporary U.S. non-discrimination law does not,
however, include the.concept of "comparable worth,"” i.e., the
requirement of equal compensation for jobs of the same value in
the same place of employment (jobs judged to be of comparable
worth according to measurements such as knowledge, skill and
effort required, level of: responsibility, and working
conditions). See, e.d., International Union, UAW v, Michigan,
886 F.2d 766 (6th Cir. 1989); American Nur ' A iation v,
State of Illinois, 783 F.2d 716 (7th Cir. 1986); AFSCME v.

_ Sta f hin n, 770 F.2d 1401 (9th Cir. 1985).
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The Pregnancy Disability Act, codified at 42 U.S.C. §
2000e(k), prohibits employers from providing less favorable
treatment of pregnancy~ré1ated conditions in comparison to
other conditions. The Family and Medical Leave Act of 1993,
codified at 29 U.S.C. §§ 2601 et seq., provides among other
things that certain public and private sector employees have
the right of up to twelve weeks of unpaid leave per year for
the birth or adoption of a child, acquiring a foster child, or
the serious illness of a .child, spouse, parent or the employee
him or herself.

The Equal Credit Opportunity Act, codified at 15 U.S.C. §
1691, prohibits discrimination on account of sex or marital
status in the granting or terms of credit, including approval,
denial, renewal or extension. It applies to all creditors who
regularly extend credit, including banks, small loan and
finance companies, retail and department stores, credit card
companies and credit unions. Creditors may not require a
married woman to apply in: her husband's name, refuse her credit
in her name, or inquire‘about fertility or family planning.
They may not ask for information concerning her spouse unless

joint credit is sought, the spouse will use_ the.account, or the..

‘appllcant is relylng on the spouse’ s 1ncome or support in
seeking the credit.

The Fair Housing Act,: 42 U.S.C. § 3604, prohibits sex
discrimination in connection with the sale or rental of housing.

c. n Anti-Di rimination

The constitutions of s1xteen states now include provisions
for the protection of women's rights. . In addition, most of the
states and many large cities have adopted their own statutory
and administrative schemes for protecting individuals from
discrimination on the bas;s of gender in fields actively
regulated by state and local governments. For example, state
constitutions and statutes typically protect individuals from
-.discrimination in housing, employment, public accommodations,
government contracting, credlt transactions and education. As
a result, a particular dlscrlmlnatory act might well violate
federal, state and local law -- each with its own sanctions.

To varying degrees, states may prov1de protect1ons which differ
from or exceed the minimum requirements of federal law. Where
such protections exist, state or municipal law also provides
judicial or administrative remedles for v1ct1ms of
discrimination. i
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d. Enforcement and Remedial Mechanisms

Existing U.S. law provides extensive remedies and avenues
for seeking redress for acts of discrimination, including those
based on gender. A person claiming to have been denied a
constitutionally protected right, for example under the Due
Process or Equal Protection Clauses of the Fifth or Fourteenth
Amendments, may assert that right directly in state or federal
court. The federal Civil Rights Acts typically provide
statutory remedies; for example, under the 1871 Act, 42 U.S.C.
§ 1983, a person complaining of discrimination resulting from
actions taken under color of state law may seek civil damages
and injunctive relief ‘against the responsible state official.
Federal officials may be 'sued for damages dlrectly under
provisions of the Constitution. See, e.g., Davis v. Passman,
442 U.S. 228 (1979) (daméges suits against federal officials
arising out of alleged sex discrimination in violation of equal
protection requirements may be brought dlrectly under the Fifth
Amendment) .

i

The Civil Rights Division of the Department of- Justice has
» principal: respons;blllty £9or the effective enforcement of . e
federal civil rights laws, in particular for the Civil nghts
Acts of 1964 and 1991 and Executive Order No. 12250 {(which
requires all executive departments and agencies to eliminate
racial, religious and sex discrimination). Primary
responsibility for administration of the Fair Housing Act is
vested with the Secretary of Housing and Urban Development.
Where Congress has so provided, the federal government may
itself bring civil actions to enjoin acts or patterns of
conduct that violate constitutional rights, and in some
instances is empowered to prosecute those who use force or
threat of force to violate a person s rights to

non-discrimination. )

"The Equal Employment Opportunity Commission, an independent
agency within the executive branch established by the Civil
Rights Act of 1964, has over51ght and compliance
responsibilities concerning the elimination of dlscrlmlnatlon
based on race, color, religion, sex, national origin,
disability or age by private employers in all aspects of the
employment relationship. ‘The U.S. Commission on Civil Rights
collects information on discrimination or denials of equal
protection of the laws because of race, color, religion, sex,
age, handicap, or national origin or in the administration of
justice in such areas as votlng rights, enforcement of federal
civil rights laws, and equallty of opportunity in education,
employment and housing. It evaluates federal laws and makes
recommendations to the President and the Congress concerning
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the effectiveness of governmental equal opportunlty and civil
rights programs ‘

Other federal departments and agencies also have
enforcement responsibilities. For example, within the
" Department of Education, the Office for -Civil Rights is charged
with administering and enforcmng the civil rights laws related
to education. The Office of Civil Rights within the Department
of Health and Human Services administers laws prohibiting
discrimination in federally-assisted health and human services
programs. Authorities within the Department of Labor
administer programs dedlcated to equality in government
contractlng

III. Article-By-Article Analysis

A‘carefulfcomparisonfof the substanﬁive provisions of the
Convention against existing provisions of U.S. law and practice
reveals both a very substantial degree of compliance with the

treaty's requirements as well as the need for a limited number

..of. Eeservatlons, understandings and. declarations addressed tow-
specific provisions of the Convention.
i

Article 1 —-—- Definition

Article 1 defines "discrimination against women" as
including:

"any distinction, exclusion or'restriction made on the
basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental
freedoms in ‘the political, economic, social, cultural,
civil or any other field." - .

Priv nduct., The definition of discrimination in
"Article 1 is sufficiently broad to apply not only to activities
of the federal or state governments but also to those of
private organizations, associations and individuals. The
effect of this definition, especially when read in conjunction
with the substantive obligations imposed by Articles 3 and 5
concerning patterns of conduct, is to reach into areas that are
not regulated by the federal government, either because of
constitutional constraints or as a matter of public policy.
First, as indicated above, the constitutional prohibitions on-
gender discrimination only apply where there is sufficient
governmental involvement so as to satisfy the "state action”
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requirement. Second, a number of federal anti-discrimination
statutes that apply to private conduct do not extend to all
such conduct. For example, Title VII of the 1964 Civil Rights
Act does not apply to private employers with fewer than 15
employees, religious institutions, or tax-exempt private

clubs. Similarly, Title IX of the Education Act Amendments of
1972 does not apply to private institutions that receive no
federal funds. Moreover, certain types of private institutions
that do receive federal funds are exempted from the strictures

of Title IX. '

Accordingly, it is appropriate to condition U.S.
ratification upon a reservation, similar to the one proposed in
connection with the Convention on the Elimination of All Forms
of Racial Discrimination, which acknowledges the limitations
imposed by the U.S. Constitution and laws upon the ability of
the federal government to regulate private conduct. The text
of that reservation is asifollows:

"The Constltutlon and laws of the United States
establish extensive protections agalnst discrimination,

.. L€aching all forms of governmental.actiwity as well as |
significant areas of pon—governmental activity. However,
individual privacy and freedom from governmental
interference in private conduct are also recognized as
among the fundamental' values of our free and democratic
society. The United States understands that by its terms
the Convention requires broad regulation of private
conduct, in particular under Articles 3 and 5. The United
States does not accept any obligation under the Convention
to enact legislation or to take any other action with
respect to private conduct except as mandated by the
Constitution and laws: of the United States."

What Constitutes Discrimination. Read broadly, the Article
1 definition of discrimination would appear to reach any
"distinction, exclusion or restriction” that is based on
gender. The definition must, however, be construed against
general principles of international law. Under those
principles, the definition would not bar each and every
gender-based distinction, but only those that cannot be
justified. Most obviously, an unjustified distinction would be
one that is arbitrary or invidious. A gender-based distinction
that is not intended to achieve some important purpose would
also constitute discrimination that is prohibited by the
Convention. This construction of the Article 1 definition of
discrimination is consistent with U.S. law: a gender-based
distinction can withstand, const1tut10nal challenge if it serves
an important objective and is substantlally related to the

[

[
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achievement of that objective. 1In other words, a distinction
that is supported by a weighty justification does not
constitute impermissible discrimination. Similarly, under
federal anti-discrimination statutes, gender-based distinctions
are permissible in certain circumstances. For example, under
Title VII, such distinctions can be justified in some cases as
"bona fide occupational qualifications."

Another key point is'that the Article 1 definition of
discrimination only covers distinctions that are "based" on

gender. . In short, a dlStlnCtlon must spe01flca11y classify
" women dlfferently from men before it will trigger concern under

the Convention. Accordingly, the definition does not reach
gender-neutral distinctions that have an adverse effect on
women. This is consistent with U.S. constitutional law: the
equal protection standard of intermediate scrutiny generally
only applies to gender-based distinctions, not .gender-neutral
distinctions. A gender-neutral distinction will be subjected
to intermediate scrutiny only if it can be demonstrated that
the distinction was motivated by discriminatory intent. See

erggnngl Adm;nlgtratgr v. Fggngx 442 U S 256 273 74 (1979).

~.',r«~'.'c' 'rz —«qa i

1 of the Convention: some federal laws proscribe gender-neutral
practices that have a dlsparate 1mpact on women where such
practices cannot be justified. This is true of Title VII of
the 1964 Civil Rights Act (as modified by the 1991 Civil Rights
Act), which provides that gender-neutral employment practices
that have an adverse effect on women in the workplace must be
job-related and consistent with business necessity. See 42
U.s.C. § 2000e-2(k); Dothard v. Rawlinson, 433 U.S. 321

(1977). 1t 1s also true of the Fair Housing Act See R.
Schwemm, rimination Law and Pr § 10.04 (1990)
{noting that although the Supreme Court has yet to address the
issue, lower courts have uniformly held that the Fair Housing
Act reaches practices that have a dlsparate impact on groups
protected by the statute), And it is true of certain portions
of the regulations implementing Title IX of the Education Act

- Amendments of 1972. See 34 C.F.R. §§106.21(a)(2),

106.51(a)(2). Furthermore, even in constitutional cases,
gender disparities arising out of gender-neutral practices may
give rise to an inference of the discriminatory intent that is
necessary to prove an equal protectlon violation. See

Personnel Administrator v; Feeney, 442 U.S. at 274.
Marital Status. Marital status is not a protected category

under exisiting federal law, although several states prOhlblt
discrimination on that basis. However, the phrase
"irrespective of their marital status*" 1p the definition in

N

; -~ PHOTOCOPY
| ~ PRESERVATION

In some respects, however,”ﬁ;s. law'is broader than Artlcle" o



IRy,

| -13-

| .
Article 1 does not require identical treatment of married and
unmarried women, but rather that married or unmarried women may
not be treated dlfferently from similarly situated men. Such
distinctions are subject ito challenge under the const1tut10na1
doctrine of equal protectlon :

Appropria M ur J The Conventlon affords States
Parties a measure of flexibility and discretion in implementing
its substantive obligations. 'The principal undertaking of
State Parties is to take "all appropriate measures" to ensure
equality in the various fields covered by the Convention. The
only exceptions are Article 9, which provides that states shall
grant women equal rights with men to acquire, change or retain
their nationality, as well as equal rights with respect to the
nationality of their children, and Article 15, regarding
equality before the law; current U.S. law satlsfies both
obligations. :

I . .
Articie 2 — General Obligations : ‘ .

\

‘The general obligation of States: Partles to the Conventlon‘ﬂwy-**

is, under Article 2,."to pursue by~ all ‘appropriate means ... a
policy of eliminating discrimination against women." The
article identifies seven spec1f1c steps States shall take
toward thls end. :

Article 2(a) requires'a State Party to embody the principle
of equality of men and women in its constitution or legislation
and to ensure the "practical realization .of this principle."”
Articles 2(b) and (c) require a State Party to adopt
"appropriate legislation and other measures” prohibiting
discrimination against women, to establish "legal protections"
of the rights of women on:an equal basis with men, and to
ensure the "effectlve protectlon of women from any act of
discrimination. Under Article 2(d), States Parties must
refrain from acts or practices of discrimination and ensure
that public authorities and institutions do likewise. Article
2(e) further requires them to take "all appropriate measures to
eliminate discrimination against women by any person,
organization or enterprlse" and under Article 2(f) they must
take "all appropriate measures, including legislation, to
modify or abolish existing laws, regulations, customs and
practlces which constitute discrimination against women."
Finally, Article 2(g) requires the repeal of "all national
penal provisions" which constitute discrimination against women.
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U.S. Implementation.; As a matter of law and national

policy, the United States does condemn and seek to eliminate
discrimination against women. The principle of the equality of
men and women is reflected in the Fourteenth Amendment to the
Constitution, as well as.in federal and state legislation. As
discussed in more detail elsewhere in this analysis, current
U.S. law at the federal, state and local levels includes an
increasing array of provisions of the type generally
contemplated by this article. While few would argue that
gender-based discrimination does not exist in the United States
or that there is no room'for additional legislative and other
steps in this regard, it 'is not open to serious debate that the
legislation and other measures currently in force in the United
States are sufficient to meet the general requirements set
forth in Article 2. Article 2 would not, therefore, require an
Equal Rights Amendment to the United States Constltutlon.

However, Article 2 does implicate several issues of
importance.

Federalism. The first is the question of compliance by

-state and local goyernments. Article 2(d) imposes an = . 5l Tl

" obligation to ensure that “publlc authorities and institutions"®

refrain from dlscr1m1nat1ng agalnst women; read in conjunction
with Article 24, this provision would require the Federal
Government to ensure that: governments at all levels comply with
the Convention. Many of the specific areas covered by
subsequent articles of the Convention (in particular, Articles
5, 6, 10, 13 and 16) are within the purview of state and local

- governments, rather than the federal government Nothing in
U.S. law prohibits the Federal Government from committing its

. constituent units to the goal of non-discrimination; by the
same token, there is no desire to "federalize" such areas or to
take them out of the hands of the state and local governments.
It is for this reason that the Administration proposes to
condition ratification of the Convention upon a "federalism"
understanding similar to the one adopted in connection with the
ratification of the International Covenant on Civil and
Political Rights and proposed in connection with the Convention
on the Elimination of All Forms of Racial Discrimination:

“The United States shall implement its obligations
under this Convention by legislative, executive or judicial
means, as appropriate.under its federal system of
government.” OR "The United States understands that this
Convention shall be implemented by the Federal Government
to the extent that it exercises jurisdiction over the

i

f
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matters covered therein, and otherwise by the state and
local governments. To the extent that state and local
governments exercise.jurisdiction over such matters, the
Federal Government shall, as necessary, take approprlate
measures to ensure the fulflllment of this Convent1on

Privat nduct. The second issue concerns the limitations
on governmental regulation of private conduct under the U.S.
constitutional system. Specifically, Article 2(e) requires
States Parties to take "all appropriate measures to eliminate
discrimination against women by any person, organization or
enterprise." The Committee on the Elimination of
Discrimination Against Women, in its General Recommendation No.
19, has emphasized that "discrimination under the Convention is
not restricted to actions by or on behalf of Governments.”
While U.S. law is not so limited, the plain meaning of Article
2(e) would reach areas of individual activity protected by the
principles of freedom of religion, speech and association and
other privacy rights gquaranteed under the U.S. Constitution.
Similar concerns are raised by Articles 3, 5, 7 and 13. For
this reason, a reservation is required concerning "private
“conduct.” as.:indicated above in. the discussion of Articdle-1. "

' Effect on tbg ﬂilitari Third, curfent U.S. law contains a

number of provisions reflecting gender -based preferences and -
restrictions related to military service. For example, the
maleseonly Selective Service Act, 50 App. U.S.C. § 451 et seq.,
remains in force, and although it is inactive, the selective
service infrastructure remains avallable ,should it be required
for the national defence. See Qgt er v. Goldbera, 453 U.S. 57
(1981). 1In addition, although the pr1nc1pa1 statutory
exclusion (10 U.S.C. § 6015) has been repealed and women are
now permitted by federal law to volunteer for all non-combat
and many combat positions, the Department of Defense and the
Military Services retain certain policies that preclude women -
from serving in units and positions whose mission requires
routine engagement in direct combat on the ground. See, e.q.,
P.L. 103-160, § 542. Therefore, it is considered appropriate
to condition ratification upon a reservation as follows:

"The United States reserves the right not to apply the
Convention, in particular Articles 2 and 7(b), with respect
to service by women in military units and positions which
may require engagement in direct combat.”

‘

PHOTOCOPRY
PRESERVATION

U T



W

; 4

| *-16—5‘

o [ ,

Article 3 —— Development and Advancement of Women

Under Article 3, States Partles are ‘broadly required to
take "all appropriate measures, including legislation, to
ensure the full development and advancement of women, for the
purpose of guaranteeing them the exercise and enjoyment of
human rlghts and fundamental freedoms on a basis of equality
with men. This obllgatlon is expressly applicable "in all
fields, in partlcular the polltlcal social, economic and
cultural flelds ' ; g

The Committee has taQen the view that, like Article 2, the
general language of Article 3 creates substantive obligations
on States Parties in addition to those imposed by the more
specific provisions of Articles 5-16. See General
Recommendation No. 19. To date, however, it has not relied
upon Article 3 to reach ameas Wthh are not covered by other
artlcles of the treaty.

Pr;vate Conduct Becsuse of its breadth, this Article
could be 1nterpreted as obllgatlng the Federal Government to

'y;prohlblt dlscrlmlnatory acts in areas- of private,conduct beyond

the permissible reach of governmental regulatlon. Accordlngly,
ratification should be conditioned’ upon the "private conduct"
reservation proposed above f .

Article 4 -- Temporary Special Measures |
Article 4 prov1des .that "temporary spec1al measures aimed
at accelerating de facto equality between men and women shall
not be considered discrimination® w1th1n the meaning of the
Convention. Such measures’ shall "in no way entail as. a
consequence the ma1ntenance of unequal or separate standards.
They must be discontinued; "when the objectives of equality of
opportunity and treatment have been achieved." - Moreover,
adoption of "special measures ... almed at protectlng'
maternity” shall not be con51dered dlscr1m1natory., ’

Although the Committee has encouraged States Parties to
make more use of "temporary specmal measures,"” Article 4 does
not require them but prov1des only that they shall not be ,
considered discriminatory. Whether such measures are in fact
necessary, and which measures might be approprlate, is left to
the discretion of each State Party. § :

F

fflrmgt ve Action. A number of exlstlng governmental and
private afflrmatlve actlon measures would be con51dered

i ' e
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"special measures" for purposes of Article 4 of the

Convention. These measures include gender preferences in
education, employment, and public contracting. Under U.S. law,
such measures must satiafy applicable constitutional and/or
statutory requirements. ' See Johnson v. Transportation Agency,
480 U.S. 616 (1987) (employers may adopt affirmative action
plans providing employment preferences for women in order to
eliminate gender imbalance in traditionally segregated job

- category without offending Title VII of Civil Rights Act of

1964, so long as plans are temporary measures that do not
create an absolute bar to advancement of men); Lamprecht v,
FCC, 958 F.2d 382 (D.C. Cir. 1992) (government affirmative
action programs that establish preferences for women satisfy
constitutional requirements if they promote an important
governmental objective and are substantially related to that
objective); see also 29 C.F.R. § 1608 (Equal Employment
Opportunity Commission guidelines on establishment of
affirmative action measutes in the workplace); Executive Order
11,478 (requiring federal government agencies to establish
affirmative action plansiin employment); Executive Order 11,246
{requiring federal government contractors to take afflrmatlve

action.measures). .. . Lo e e L L el

Article 4 of the Conﬁention does not impose any obligation
that would require the United States to adopt any affirmative
action measures for women that are inconsistent with
constitutional or statutory requirements. Nor would it prevent
the adoption of affirmative action measures that are consistent
with those requlrements ; :

Maternity. Under Artlcle 4(2), "special measures ... aimed
at protecting maternity shall not be considered
discriminatory."” This provision does not requlre “adoption of
such measures. There is currently no provision of federal law
that either forbids or mandates the establishment of special
measures to protect maternity. Federal law provides for a
number of programs specifically benefiting pregnant women and
contributing to improved fetal health and child-bearing.
Discrimination in employment on the basis of pregnancy or
related disabilities is addressed by the Pregnancy
Discrimination Act of 1978, 42 U.S.C. §2000e(k), which
prohibits employers from taking special measures to protect the
fetus unless pregancy interferes with the woman's ability to
perform her job. 1In International Union AW v,

Controls, Inc., =--- U.,S, ==-, 111 S. Ct. 1196 (1991), the
Supreme Court held invalid an employer's fetal protection

pollcy under this statute. 1

i
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Article 5 - Gender Stereotyping and Family Education

Article 5 obliges States Parties to take "all appropriate
measures” (a) to modify the social and cultural patterns of
conduct among their citizens to eliminate prejudices and
conduct based on the idea of gender superiority or sex-role
stereotyping, and (b) to ensure that "family education”
includes "a proper understandlng of maternity as a social
function" and the equal roles of men and women in raising
children. The Article emphasizes that the "interest of the

-children is the primordial consideration in all cases."

The Committee has adopted several General Recommendations
interpreting this Article. 1In General Recommendation No. 3,
the Committee urged States Parties' to adopt education and
public information programs to help eliminate prejudices and
practices that hinder "the full operation of the principle of
the social equality of women." In General Recommendations 12
and 19, the Committee emphasized that violence against women
constitutes a form of social and cultural discrimination which

- seriously inhibits women's ability to enjoy rights and freedoms
-r.on a basis of equality with, men;, .,and recommended that States
Parties undertake a series of specific measures (such as

providing criminal penalties and civil remedies for
gender-based violence, as well as support and rehabilitation
services) to overcome violence against women.,

U.S. Implementation. At the federal level, there currently

exist a number of public education, information and grant
programs regarding gender equality:. These include initiatives
authorized by the Women's Educational Equity Act ("WEEA"), 20
U.S.C. § 3041 et seq.,, under which the U.S. Department of
Education undertakes studies that examine the nature and extent

- of sex bias, sex discrimination and sex role development. Sex

education research is administered by the Department's Office
for Educational Research and Improvement. The Carl D. Perkins
Vocational and Applied Technology Education Act, 20 U.S.C. §
2301 et seq., as amended by P.L. 101-392 (1990), contains broad

' provisions addressing gender equity, including allocation of

funds for programs and activities at the state level that
eliminate sex bias and stereotyplng in vocational education.
The Even Start Family Literacy Programs Act, 20 U.S.C. § 2741
et seq., as amended by thée National Literacy Act of 1991, P.L.
102-73, provides funds for family-centered education programs
to help parents become full partners in the education of their
children. 1In addition, a . number of public programs concern
violence against women, for example (NEED EXAMPLES). Moreover,
[NEED EXAMPLES of programs concerning recognltlon of the common .-
responsibility of male and female parents??] :

'
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However, the Convention may be interpreted as requiring the
Federal Government to implement additional programs of this

~nature in order to meet its obligations under Article 5.

Private nduct. The federal government does not regulate
family education or interpersonal relationships. Although the
obligation is limited to. "appropriate measures,"” the proposed
reservation on private conduct, discussed above, also ensures
that Article 5 is not construed so broadly as to require the
Federal Government to regulate private interpersonal
relationships in order to eradicate culturally prevalent,
gender-based prejudices and stereotypes.

Speech. Although the Convention does not contain a
specific provision barring discriminatory speech, it is
important to clarify that Article 5 is not construed as
imposing obligations on States Parties to take action against
those who advocate "the idea of inferiority or the superiority
of either of the sexes." Under U.S. law, the free speech

‘guarantees of the First Amendment permit individuals to

disseminate such "1deas.f See, e.g., American Booksellers .

" Association,. Inc. v. Hudnut, 771-F:2d 323 (7th Cir. 1985), = -

aff*'d, 475 U.S. 1001 (1986). (Of course, employers do not have
a First Amendment right to harass their.female employees, and
such conduct is barred by Title VII of the 1964 Civil Rights
Act.) ;

For this reason, the’Administration;proposes to clarify for
the Committee and all other States Parties the limits imposed
on governmental action in this regard by the Constitution,
through adoption of an understanding as follows:

‘ "The Constitution and laws of the United States
contain extensive protections of individual freedom of
speech, expression and association. "Accordingly, the
United States does not accept any obligation under -this

Convention, in particular under Articles 5, 7, 8 and 13, to

restrict those rights, through the adoption of legislation
or any other measures;, to the extent that they are
protected by the Constitution and laws of the United
States."

i

Article 6 - Prostitution .

Under Article 6, States Parties must take "all appropriate
measures, including legislation, to suppress all forms of
traffic in women and exploitation of prostitution of women."”
Prostitution of women as such is not prohibited; rather, it is
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the "exploitation of proétitution"“and‘étraffic in women" which
must be suppressed in all their forms -See General
Recommendation No. 19. j : y ‘

" No federal statute prohlblts the expolltatlon of
-prostitution (or prostltutlon 1tself), generally, these are
matters left to state regulation. ' However, every state
jurisdiction prohibits prostitution (with the sole exception ofv
Nevada, which prohibits. street prostition but authorizes
state-licensed houses of 'prostitution) and criminalizes related
acts which constitute 1ts exp101tat10n, ;such as 5011c1t1ng or
patronizing a prostitute and procurlng (1 e., pimping and
pandering). ‘ ! ' o
. ‘ i’
. ISSUE: Are brothel owners in Nevada{allowed by law to
- "exploit" prostitutes for money? 1If so, could Nevada be forced
by the Federal Gov't to comply? Reservation needed?
' ,
Existing federal 1aw¢prov1des a measure of regulation over
"traffic in women." :Transportation of an individual in :
interstate or foreign commerce for the purpose of prostitution

"is a federal crime, as is. ‘knowingly persuading .an individual. EO T e

" travel in interstate or forelgn commerce for that purpose. See
the "White Slave" or "Mann Act," codified at 18 U.S.C. §
2421-2424, Anyone travelllng in, or using a facility in,
interstate commerce for the purpose of prostltutlon would

" violate 18 U.S.C. § 1952.. Prostitution is ‘also forbidden near
military bases. See 18 Uts C. § 1384. These laws, together
with state prohibitions of prostltutlong .are sufflclent to meet
the requirements of Artlcle 6. . ‘

Article 7 — Politicai ana Public Life

Under Article 7, States Partles must take "all approprlate
measures" to el1m1nate dlscrlmlnatlon agalnst women in the
political and public life of the country In partlcular, they
must assure women an equal right w1th men to vote in all '
elections and referenda, to be eligible for election to all
publicly elected bodies, to participate in the formulation and
implementation of government policy, to perform all public
functions at all levels of government, and to participate in
non-governmental organlzatlons and a55001at10ns concerned with
the public and polltlcal 11fe of the country ,

Article 7 expands upon the operatlve prov131ons of the 1952
Convention on the POlltlcal nghts of Women, to which the
United States has been a party 51nce 19?6 (TIAS 82893, 27 UNTS
1909), by adding the rlght to vote 1n publlc referenda and to

}l;
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partlclpate in the formulatlon and 1mplementat10n of government
policy. | :

U.S. Implementation. ' The rlght to vote, ‘to be a candidate
for and to hold public office, and to part101pate in the public
process are all accorded by existing U.S. law to women on the
basis of equality with men. The N1neteenth Amendment to the
" U.S. Constitution afflrmatlvely protects the right to vote and
is sufficient to cover all elections and referenda at all
levels of government. There are no limitations in federal law
on the eligibility of women to run, for and hold public office;
any restrictions at the state and local levels would have to be
consistent with the Equal Protection Clause of the Fourteenth
Amendment. These protectlons also serve' to secure women's
right to participate in ghe publlc and polltlcal process.
i 1

Military Service.. Sﬂnce the statutory basis for the

males-only selective service system remains intact, and the

Department of Defense and the Mllltary Services retain policies -

precludlng women from serving in units and positions whose
mission requires routine engagement in dlrect combat on the
.ground,ca reservation to thlS prov151on 1s con51dered L e
necessary, as indicated above ; o

Priv te Organization . The requ1rement to ensure women an
equal right to participate in non-governmental (i.e., private)
organizations concerned with publi¢ and political affairs‘is
generally satisfied by ex1st1ng federal non-discrimination
law. Although political parties are generally non-governmental
in nature and not subject; to federal regulation or control,
their activities would likely be: con51dered within the ambit of
"state action" for purposes of the Fourteenth Amendment. See
Terry v. Adams, 345 U.S. 461 (1953), v, National
Democratic Party, 452 F.Zd 1302 - (D.C. Cir. 1971), cert. denied,
404 U.S. 1019 (1972). 'Non-discrimination laws at state and »
local levels provide addltlonal protectlons

Nonetheless, here as elsewhere, the Conventlon could
require regulation of’ act1v1t1es either beyond the scope of the
federal government's authorlty or protected by privacy rights
under the Constitution, for example’ private social clubs or the
internal affairs of polltlcal partles This issue is addressed
by the proposed reservatlon concernlng prlvate conduct

‘r

Article 8 - Representatlon

l

Under Article 8, States Partles must takei"all appropriate
measures" to ensure equal‘opportunltles for women to represent

i
i
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thelr countries at the 1nternat10na1 level and to part1c1pate
in the work of 1nternat10na1 organlzatlons. :

~Existing U.S. law is entlrely con51stent with tliese
requirements. Most women representlng the United States at the
international level are app01ntees in or officers or employees
-0f the federal government Title VII and Executive Order 11478
generally prohibit sex dlscriminat&on in' federal employment.
Under the Foreign Service Act of 1980, équallty of opportunity
and representation.is a stated goal and ra number of measures
have been mandated to 1ncrease the number of women serving at .
all levels of the Foreign Serv1ce., See, e.qg., 22 U.S.C. §§
3901(a)(4), 3905(b)(2)(B), and 3931(b).

As of early 1994, 11%'of Senior Foreign Service officers
were women. Fourteen wonen, including three minority women,
were "at post" as ambassadors and another seven were in the
process of being confirmed. Eighteen senior women, 1nclud1ng
two minorities, were. assfgned as deputy ‘chiefs of mission (out
of a total-of 128). Women comprlse approximately 34% of the
total career Foreign Service generallsts and specialists. Over

.. ..744% of the, .combined Civil Service and Foréign Service-workforce ..

of the U.S. Agency for Imternatlonal Development are women,
including 17% of senior 1eve1 management. Approximately 51% of
‘'Peace Corps volunteers are women, |W1thin the United Nations
system, women hold about 371 of the professional positions
staffed by U.S. 01tlzens.\ Among the 175 U.S. citizens employed
as professional staff by the varlous Inter-Amerlcan
'Organlzatlons are 71 women | o

- ; : o
Article 9 - Nationality i ‘ @

Article 9 requlres States Partles to .grant women equal
rlghts to acquire, Change or retain their nationality. Neither
marriage to an alien nor a husband's change of nationality may
automatically change the wife's nat1ona1aty, render her
stateless or force her husband s natlonallty upon her. States
Parties must grant women equal rights w1th men with respect to
the nationality of thelr chlldren

U.S. Implementation. Ex1st1ng‘U S 1aw is fully adequate
to meet these obligations. Under the Immigration and
Nationality Act ("INA"), women are grantéd the same rights as
men to acquire U.S. natlonallty at birth, and discrimination on
the basis of gender in the acquisition of nationality through
naturalization is spec1flcally proh1b1ted ﬁee 8 U.S.C. §
1401~ 1409, 1422, ; o b
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Under the INA, neither marriage to an alien nor a husband's
change of nationality operate to deprive a woman of her U.S.
nationality; indeed, none of the acts upon which a deprivation
of citizenship may be predicated relates to marriage. Women no
longer risk losing their U.S. citizenship if they marry aliens
or if their husbands are deprived of their U.S. citizenship.

With respect of nationality of children, U.S. law grants
equal rights to women and is fully consistent with Article 9.
Any child born in the United States becomes a citizen,
regardless the parents's nationalities. 1Indeed, there are
fewer requirements for transmission of U.S. citizenship to
children born abroad to a U.S. citizen parent and an alien
parent if the U.S. citizen is the mother than if the parent is
the father. See 8 U.S.C. § 1409. (A nineteenth century
statute, repealed in 1934, precluded women from transmitting
their U.S. citizenship to their foreign-born children but
permitted men to do so; that law was ‘invalidated on equal
protection grounds in Wauchope v, United States Department of

State, 985 F.2d 1407 (9th Cir. 1993)). ;

VBN L. e NI L w SRR s

The basic obligation ‘of States Parties under Article 10 is
to take "all appropriate :steps" to eliminate discrimination
against women in the field of education. More particularly,
Article 10 addresses eight specific steps States Parties must
take to achieve this goal They are dlscussed in deta11 below.

U.s., 1mglgmgn§at;gn.1 Educatlon in the United States

remains largely in the hands of state and local governments.

In particular, regulatlon of the content of curricula,
textbooks and programs of instruction are matters for state and
local educational authorities. See Department of Education
Organization Act, 20 U.S. C. § 3403(b). <Gender-based
educational classifications are subject 'to challenge, however,
under the Equal Protection Clause of the Fourteenth Amendment.

See Mississippi University for Women v. Hogan, 458 U.S. 718

(1982); i v. Commonwealth f Virginia, 976 F.2d 890
(4th Cir. 1992). '

t

In terms of statutory law, Congress ‘has adopted a number of
significant federal initiatives to end discrimination against
women and to contribute to the advancement of women at all
levels of education. Most significantly, Title IX of the
Education Amendments of 1972, 20 U.S8.C. § 1681 et seq.,
prohibits sex discrimination in federally assisted education
programs or activities. Since the overwhelming majority of
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1 .
colleges, universities and public elementary and secondary
school systems receive some form of federal financial
assistance, the prohibitions of Title IX are broadly
applicable. (The principal exclusions 1nvolve schools
controlled by religious organlzatlons, military institutions,
traditional and contlnuous single sex institutions, and certain
types of school activities.) Pursuant to this statute, the
U.S. Department of Educatlon has adopted comprehen51ve
regulations which address sex education /in admissions, in
- education programs 1nclud1ng hou31ng, access to course
offerings, counseling, flnan01al aid, health and insurance
benefits, and athletics. ‘gee 34 C.F.R. Part 106. Under Title
IX, sexual harassment is @a form of sex discrimination and thus
is prohibited in educatlonal institutions receiving federal
financial assistance. See Franklin v, legnett County Public
Schools, 112 S. Ct. 1028 (1992) '

| N&
;

The Women's Educationial Equity. Act of 1978, 20 U.S.C. §§
'3041-3047, is intended to, provide educational equity for women
in the Unlted States and to provide a551stance to enable
educational agenc1es and 1nst1tut10ns to meet the requlrements

R ‘ Of Tltle IX _x,:v:v,. RS .\..ZW\ . x.‘_ - e B R, e e e e . - . . .* PRI N PRI 2t A':'; u ,W.,

~The Equal Educational Opportunities Act, 20 U.s.C. § 1701
et seq., prohibits the denlal of equal educational opportunity
to an 1nd1v1dual on account of his or her race, color, sex or
national origin. Title IV of the Civil Rights Act of 1964, 42
U.S.C. § 2000c et seq., provides funds for technical assistance
to state and local educatlonal agenc1es for desegregation
activities including sex equlty act1v1t1es,‘1 e., prov1d1ng
students with a full opportunity for. partlclpatlon in all
educational programs regardless of ‘their sex. 'The Dwight D.
Eisenhower Mathematics and Science Educatlon Act, 20 U.S8.C. §
2981 et seq., provides financial 3551stance to states to
1mprove the quality of 1nstruct10n in mathematics and science
in elementary and secondary schools. The Higher Education
Amendments Act of 1992, P.L. 102-325, contain many provisions
relating to the advancement of women.. In particular, Title IX
of the Act provides funding to foster and support professional
education for students from underrepresented groups, 1nclud1ng
incentives to women to complete doctoral ‘degree programs
leading to academic careers. X

, v

With regard to vocatlonal and applled education, the Carl
D. Perkins Vocational and Applied Technology Education Act, 20
U.S.C. § 2301 et _seq., contalns broad provisions addressing sex
equlty and sterotyplng in. vocat10na1 educatlon and career :
steering. States receiving grants under' that Act are required
to assign a full time coordinator to adm;nlster sex equity

. i . .
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programs, identify and recommend ways to eliminate sex bias in
vocational educational programs, and develop programs of
outreach to women concerning vocational .and educational
opportunities, including: employment as skllled workers 1in
technical fields. [

Co-Education. In the past several years, males-only public
institutions at both the secondary and higher education levels
have been charged on constitutional grounds with sex
discrimination in a number of cases. However, the Supreme
Court has not yet considered the merits of any of these cases.
In one case, a federal district court precluded the Detroit
public school system from establishing all-male institutions
for students in pre-school grades through the fifth grade; the
court ordered the school system to allow females into-the
institutions. Garrett v, Board of Education, 775 F. Supp. 1004
(E.D. Mich. 1991). 1In the past two years, the Fourth Circuit
has issued rulings in separate cases involving publicly-funded
all-male military academies. " In the first case, the court held
that it was permissible for the State of Virginia to operate a
males-only academy at Virginia Military -Institute (VMI), but

..that. the.State had. tonafford similar educational- opportunltles o

to females establlshlng a parallel institution for women.
United States v. Commonwealth of Virginia, 976 F.2d 890 (4th
Cir. 1992), cert. denied, 113 S. Ct. 2431 (1993). In the
second case, the Fourth Circuit allowed a female to enroll in
the "cadets" program at the Citadel, a state-funded institution
in South Carolina, pending resolution of her equal protection
challenge to the institution's policy of only admitting men to
the program. 1In granting the injunction, the court admonished
"that on the record before it, the holding in the VMI case would
appear to be applicable to the cadets program at the Citadel.

Faulkner v. Jones, 10 F.3d 226 (4th Cir. 1993).

Article 10 does not compel co-education or prohibit single
sex institutions. As indicated below, Article 10(b) refers
only to guaranteeing women access to the same curricula and
examinations, equally qualified teaching staff, and school
premises and equipment of the same quality. Article 10(c)
encourages coeducation as well as other types of education
which will help achieve the aim of eliminating stereotyped
concepts of the roles of men and women in education. These
provisions are aimed at ensuring equal educational
opportunities for women, not at compelling coeduation.

. The eight specific steps requlred ef Parties under Article
10 are as follows i ;

i
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Vocational Training. Under Article 10(a), States Parties
must ensure the same conditions for career and vocational
guidance and access to and achievement of diplomas in all
educational establishments in rural as well as urban areas,
including pre-school, general, technical, professional and
higher technical educatlon as well as vocational training and
apprenticeship progams. 'Title IX, the Women's Educational
Equity Act, and the Carl_D Perkins Vocational and Applied
Technology Education Actlare sufficiently comprehensive to
constitute "appropriate steps" in this regard. Even though

" there is no special federal program to address the educat10nal

needs of "rural women,"” all programs are open to women from
rural as well as urban areas.

Quality of Educatio ; Under Article 10(b), States Parties

must provide equal access to curricula, examinations, teaching
staff, premises and equipment. This requirement is met by the
provisions of Title IX and the Equal Protection Clause.

Gender reotyping. i In accordance'with"Article 10(c),
States Parties must ensure the elimination of gender

~.stereotyping at all levels and in all, forms;of education,

including through revision of textbooks .and teaching methods.
This provision encourages but does not require coeducation; all
male schools appear not to violate Article 10 so long as
schools of equal quality are available to women. As indicated
above, several federal programs encourage the elimination of
stereotyping of women. However, questions related to textbooks
and curricula are outside the federal government's purview, and
there are additional limits on the actual reach of Title IX.
(Issue: is the federallsm understanding sufficient in the event
states fail to act appropr1ate1y7)

Scholarships and Qrgn;g Article lﬂ(d) requires States
Parties to provide women the "same opportunities to benefit
from scholarships and other study grants.” Title IX requires

equal access to all feder%lly funded scholarships and other
study grants; most state and local educational assistance is
also subject to non- dlscrlmlnatlon proscrlptlons, including the
.Equal Protection Clause.

i .

Continuing Education.: Article 10(e) requires equal
opportunities for women to have access to programs of
continuing education, including adult and functional literacy
programs, particularly those aimed at reducing any gap-in
education between men and women. Subject to certain
limitations, Title IX requires equal access to continuing
education programs. Federal assistance for such programs is
intended to assist specific categories of women. The Women's

i
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Educational Equity Act is also aimed at enhancing continuing
education opportunities for women. -

| ' ‘

Drop-Outs. Article 10(f) concerns reduction in female
drop-out rates and the organization of programs for girls and
women who have left school prematurely. Some programs
adminstered under the authority of the Women's Educational
Equity Act are aimed at the reduction of drop-out rates of
female students. Federal law also requires creation of
programs for girls and women who have left the workforce
prematurely, see 20 U.S.C. § lOll(a)(Z); :

Sports. Article lo(g) requires prov151on of "the same -
opportunities to participate actively in sports and physical
education.” Title IX ensures women those opportunities at
schools and institutions within the ambit of that statute.

amily Health Planning. Article 10(h) requires States
Parties to ensure equality of "access to specific educational
information to help to ensure the health and.well-being of
families, including information and advice on famlly

vglannlng.»”_Although_fedqral"law”does‘nqt currently .address. the

provision of health-related or family planning information, any
restrictions imposed by the states or local governments on
women's access to educational information or advice would be
subject to constitutional challengée. The federal government
provides a measure of assistance under Title X of the Public
Health Service Act, 42 U.5.C. §§ 300 et seq.

Article 11 - Employment

Article 11 addresses the issue of discrimination against
women in the field of employment by requiring States Parties to
take “approprlate measures" in two . overlapplng areas: (i)
ensuring equal rlghts in employment, in partlcular with
reference to a series of ennumerated employment -practices and
policies, and (ii) preventing discrimination against women on
the grounds of marriage or maternity, including the provision
of special protection to pregnant women. Article 11 also
requires that protective leglslatlon accomplishing these goals
must be reviewed perlodlcally and revised, repealed or extended
as necessary. :

In its various General Recommendations, the Committee has
addressed issues of equal pay, sexual harassment, affirmative
action and performance of 'unpaid work by women in the context
of Article 11. Specifically, in General Recommendation No. 12,
it interpreted Article 11 to prohibit sexual harassment

! ‘ PHOTOCOPY
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(broadly defined) in the'workplace.  In General Recommendation
No. 13 it encouraged States Parties to ratify ILO Convention
No. 100 (Egqual Remuneration for Men and Women Workers for Work
of Equal Value) if they have not already done so, "in order to
implement fully the Conveéntion on the Elimination of All Forms
of Discrimination Against Women." & It also called upon States
Parties to support the creation of;implementation machinery and
efforts of parties to collective agreements "to ensure the
application of the pr1n01ple of equal remuneration for work of
equal value.” -

i
i

I n ion. ' Existing U.S. law provides extensive
protection against gender discrimination in the field of
employment. Equal protection principles are applicable to
issues of gender discrimination in public employment. The
principal federal statute is Title VII of the Civil Rights Act
of 1964, as amended by the Civil Rights Act of 1991, 42 U.S.C.
§§ 2000e et seq. Administrative enforcement of Title VII is
the responsibility of the Equal Employment Opportunity
Commission. Title VII prov1des a minimum standard of
protection for both men and women by prohibiting dlscrlmlnatlon

by employers against any, qnd1v1dual ~because of such’ . N

"individual's race, color,’rellglon, sex, or national orlgln" in
hiring, firing, compensation, terms, conditions, or privileges
of employment and in Iimiting, segregating or classifying
employees or applicants., ' It prohlblts such discrimination by
employers, labor organlzatlons and 'employment agencies
affecting commerce. It 1ncludes sexual harassment, see Meritor
Savings Bank v, Vinson, 477 U.S. 57 (1986), and discrimination
on the basis of pregnancy, childbirth or related medical
conditions. Under Title VII, women are able to sue their
employers for both compensatory and punitive damages in cases
of intentional discrimination, including cases of sexual
harassment in the workplate ,

Title VII also prohlblts sex dlscrlmlnatlon in the area of
employee benefits. See, e.g., Ari a v in \'A
Norris, 463 U.S. 1073 (1983). 1In addition, Title VII
proscribes gender-based discrimination in job training and ‘
apprenticeship programs. 42 U.S.C. § 2000e-2(d). See also 29
C.F.R. §§ 30-30.19. Programs and activities receiving federal
assistance are subject to:the same prohibition under §
167(a)(2) of the 1982 Job: Tralnlng Partnershlp Act, 29 U.S.C. §
1577(a)(2).

A Sexual Harassment. As interpreted bj the Committee,
Article 11 prohibits sexual harassment in the workplace as a.
form of gender-specific violence. In General Recommendatlon
No. 19, it defined the term to include unwelcomed conduct such

g | PHOTOCOPY
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as "physical contacts and advances, sexually colored remarks,
showing pornography and sexual demands, whether by words or
actions." Such conduct is discriminatory, it said, when the
woman "has reasonable grounds to believe that her objection
would disadvantage her in connection with her employment,
including recruiting or promotion, or when it creates a hostile
working environment." : _—

Title VII prohibits both the cond1t1on1ng of job benefits
on sexual favors and Conduct creatlng a hostile work
environment. See, e.d9.,:'Harris v, Forklift Systems, Inc., 114
S. Ct. 367 (1993). Sexual harassment by government agents or
officials or by a governmental entity may also be actionable
under the Equal Protectlon Clause or the Civil Rights Acts of
1866 and 1871.

As indicated in the discussion of Article 10, Title IX of
the Education Amendments Act of 1972 prohibits gender-based
discrimination against employees in education programs or
activites receiving federal financial assistance.

N The specific. undertaklngs .:required of States Parties, underlt.j“
' "Article 11 are as follows: .

Article 11(1) obiiges States Parties, to take "all
appropriate measures"” to eliminate‘discnimination against womern
in the field of employment in order to ensure equality in a
series of ennumerated employment practlces and policies:

Right to Work, Fggg Choice of Prgfesglgn. Under Article

~11(1)(a), States Parties are obliged to ensure women an equal
right to work "as an inalienable right of all human beings."
Article 11(1)(c) requires States Party to ensure women "the
right to free choice of profession - and employment job security
and all benefits and conditions of 'service."” In addition, they
are entitled to receive w1thout d1scr1m1nat10n vocational
training and retraining, including apprentlceshlps, advanced
vocational training and récurrent tralnlng.

Article ll(l)(a) does !not create an ”1na11enab1e right” to
work as such. Rather, it simply proh1b1ts gender
discrimination with respec¢t to choice of profession, job
training, and employment benefits. This is consistent with
U.S. law. Specific provisions of Title VII prohibit
discrimination against women in these areas. See 42 U.S.C. §
2000e~2(a)(2), 2000e-2(d); Arizona Govern ing Committee v.
Norris, 463 U.S. 1073 (1983) (holding that gender-based
distinction in employee retirement benefits program violated:
Title VII). The Title VII prohibitions oh discrimination in
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job training are supplemented by anti-discrimination provisions
in the Job Training Partnership Act, 29.U.S.C. § 1577(a)(2),
and the regulations implementing that statute, 29 C.F.R. Part
30. Finally, where public employers are involved, the Equal
Protection CLause prohlbits dlscrlmlnatlon in the areas covered
by Articule 11(a)(1) of the Conventlon '

Equal Employment Qggér;unltz.' Artlcle 11(1)(b) guarantees

non-discrimination againét women with respect to “the right to
the same employment opportunities” as men, including "the
application of the same criteria for selection in matters of
employment." Title VII guarantees women this right by
prohibiting discriminatory hiring criteria. 1In addition,
facially-neutral hiring criteria which have an adverse impact
on women and are not job-related or justified by business
necessity violate Title VII. See 42 U.S.C. § 2000e2(k);

Dothard_ v, Rawlinson, 433 U.s5. 321 (19?7)
Comparable Worth. Under Artlcle ll(l)(d), women are

entitled to non-discrimination with respect to “"equal
remuneration, including benefits, and to equal treatment in‘
respect of; work of equal wvalue, as well ‘as equality of.; BN
treatment in evaluation of the quallty of work."

This provision reflects a broad defxnltlon of the concept
of equal pay for women, requiring equal compensation for jobs
judged to be of comparable worth according to requisite
knowledge, skill, effort .and respon51b111ty, and considering
the working conditions under which the work is performed.
While the Convention nowhere uses the term "comparable worth,"
the negotiating history makes clear that the term "equal
remuneration” in this provision has the same meaning as it does
in ILO Convention No. 100. Article 1(b) of that convention
provides that "the term 'equal remuneration for men and women
workers for work of equal value' refers to rates of
remuneration established without dlscrlmlnatlon based on sex.
The Committee has encouraged States Parties to ratify ILO
Convention No. 100. See General Recommendation No. 13.

The concept of comparable worth is not accepted in U.S. law
and practice. The Equal Pay Act of. 1963, 29 U.S.C. §
206(d) (1), mandates equal pay for men and women performing jobs
of equal skill, effort and responsibility under similar working
conditions uﬁless the pay:differential is justified by one of
four exceptions: seniority system, merit system, system based
on the quality or quantity of production, or any factor other
than sex. Fringe benefits are treated as wages under the Act,
and failure to offer equal fringe benefits to men and women
amounts to unlawful sex discrimination. ' See 29 C.F.R §§
: >
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1620.10 and 1620.11(b). Courts have interpreted the Act to
mandate equal pay for "substantially similar" jobs; claims of
unequal pay for comparable but unequal work are inapplicable
under the statute. See, ‘e.g., Thompson v. Sawyer, 678 F.d2 257
(D.C. Cir. 1982); Spaudling v, University of Washington, 740
F.2d 686 (9th Cir.), cert. denied, 469 U.S. 1036 (1984). In

County of Washington v. Gunther, 452 U.S, 161 (1981), the

Supreme Court held that under Title VII, jobs need not be
"substantially equal®" to be compared for purposes of
determining whether differential wage rates are discriminatory.

The Equal Employment Opportunity Commission has concluded
that the concept of comparable worth is not cognizable under
Title VII. The EEOC found that sole reliance on a comparison
of the intrinsic value of: dissimilar jobs with different rates
of compensation does not prove a violation of Title VII. See
20th Annual Report, U.S. Equal Employment Opportunity
Commission, FY 1985. Similarly, the Federal Courts have
consistently rejected the: concept of comparable worth. See,

e.g., International Union', UAW v, Michigan, 886 F.2d 766 (6th
Cir. 1989); American Nurses' Association v. State of Illinois,

770 F.2d 1401 (9th Cir. 1985).

Accordingly, it is considered appropriate to condltlon
ratification upon a reservatlon as follows.

"U.S. law prov1des strong protectlons against gender
discrimination in the!area of remuneration, including the
right to equal pay for equal work in jobs that are
substantially similar. However, the United States does not

- accept any obllgatlon under this Convention to enact
legislation establlshlng the doctrlne of comparable worth
as that term is understood in U S. practlce "

Artlcle 11(1)(d) also:includes ‘a rlght to
non-discrimination with respect to ”equal treatment in the
. evaluation of the quallty of work." The right of
non-~-discrimination in thls area is also assured by Title VII.

Social Benefits. Artlcle 11(1)(e) pr0v1des that States
Parties must eliminate discrimination in order to ensure women
an equal "right to social:security, particularly in cases of
retirement, unemployment, ;sickness, invalidity and old age and
other incapacity to work, 'as well as the 'right to paid leave.”

Title VII and the Pregnancy Disabilify Act provide the
required protection with regard to those aspects of Article
11(1)(e) that fall within their purview. 42 U.S.C. §
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2000e-2(a). The same is true of the Equal Pay Act. See 29
C.F.R. § 1620.11(b). Section 202 of the Employee Retirement
Income Security Act provides that absence from work because of
pregnancy and childbirth shall not be considered a break in
service in determining plan ellglblllty. 29 U.8.C. §
1052(b)(5)(A). ) ‘

Furthermore, some pregnancy-related distinctions with
respect to the allocation;of social benefits violate
constitutional guarantees of equal protection. See, e.g.,
Turner v. Departmen f Employmen ri £ h, 423 U.S8.
44 (1975) (holding invalid a state law making pregnant women
ineligible for unemployment benefits for the period extending
from twelve weeks before hntil six-weeks-after birth).

Health and Safety. Artlcle ll(l)(f) calls for equallty in
the right to protection of health and safety in working

conditions, including "the safeguarding of the function of
reproduction.” It would appear to permit gender-based
protective legislation only where 1t can- be justlfled on the
b331s of the “functlon of | reproductlon."f

Protectlon of occupatlonal health and safety "I's the goal of
the Occupational Safety and Health ‘Act, which is codified at 29
U.S5.C. § 651 et seq. In protecting against health hazards
caused by exposure to toxic materials or harmful physical
agents, the Act requires OSHA "to set the standard which most
adequately assures, to the extent feasible, on the basis of the
best available evidence, that no employee will suffer material

'1mpa1rment of health of fUnctlonal capacity“ even if exposed to

the hazard for his or her.entire worklng life. pSee 29 U.S.C. §
655(b)(5); American Textile Mfrs. Inst. v, Donovan, 452 U.S.

490 (1981). OSHA has consistently interpreted this mandate as
including the protection of the reproductive health of both men
and women. This position'has been upheld by the only Federal
court to have specifically considered the issue. Steelworkers
v. Marshall, 647 F.2d4 1189, 1256 n. 96 (D.C. Cir. 1980). Thus
current U.S. law generally, and partlcularly with regard to
safeguarding the "function of reproductlon," is con51stent w1th
Article ll(l)(f) : ; _ j

In light of the Supreme Court's decision in International
Union v, Johnson Controls. Inc. that gender- spe01f1c fetal

protection policies violate Title VII, protective legislation
to implement Article 11(1)(f) which did not reflect a bona fide
Qccupational qualification would appear to be unlawful.

Article 11(2) is addressed to the prevention of
discrimination against women "on grounds of marriage or
1 i
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maturity." It requires States to take "all appropriate
measures” in respect of four spe01flc aspects of the employment
relatlonshlp

Protection Against Dismissal. Under Article 11(2)(a),

States Parties must take' appropriate measures to prohibit
dismissal on the groundsxof pregnancy or of maternity leave as
well as dlscrlmlnatlon agalnst women 1n dlsmlssals on the basis
of marltal status. | b i

Title VII was amended by the Pregnancy Disability Act of
1978 to protect women from dismissals on the basis of
pregnancy, childbirth or. 'related medical conditions. 42 U.S.C.
§ 2000e(k). Pursuant to’ 'the Act, pregnancy must be treated in
a manner similar to any other temporary disability with respect
to leave of absence from'work. An employer with temporary
disability or paid sick leave policies may not exclude
maternity-related disabilities from coverage. See 29 C.F.R. §
1604.10(b). However, an .employer who does not maintain
temporary disability or paid sick leave plans is not required
by law to provide maternity leave or paid maternity leave.
QASINPIY put, if maternity-related, conditions are treated the

same as other disabling condltlons, the Act is satlsfled See
Wimberl rial Rel n of
Mi ri, 479 U.S. 511 (1987)

No federal 1law exp11c1tly prohlblts‘"dlscrlmlnatlon in
dismissal on the basis of marital status: However, under EEOQOC
guidelines applying Tltle VII, an employer may not forbid or
restrict the employment of married, women- if the rule is not
also applicable to marrled men. See 29 C.F.R. §1604.4(a); EEQC
v. Rath Packing Co., 787 F.2d 318 (8th Cir.), cert. denied, 479
U.8. 910 (1986). Under 29 U.S.C. § 7202, employees of the
Federal Government may not be dlscrlmlnated against on the
basis of marital status.

M rni ve an B‘ its. Artlcle 11(2)(b) provides
that States Parties shalll take approprlate measures "to
introduce maternity leave: with pay or with comparable social
benefits w1thout loss of former employment, seniority or social
allowances. j ;

No federal or state 1aw requires employers to provide paid
leave or leave with comparable social benefits in connection
with pregnancy or childbirth. As discussed above, the
Pregnancy Disability Act, 42 U.S.C. § 2000e(k), prohibits
employers from providing less-favorable treatment of
pregnancy-related conditions in comparison to other
conditions. The Family and Medical Leave Act of 1993, 29

.
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U.S.C. §§ 2601 et seq., provides, among .other things, that
public and private sector employees who have been employed by
an employer of fifty or more employees for one year and worked
at least 1,250 hours may:take up to twelve weeks of unpaid
leave in any twelve-month period for: the birth or adoption of
a child, acquiring a foster child, the serious illness of a
child, spouse or parent, ‘or the serious illness of the
employee. The employee maintains any pre-existing benefits for
the duration of the leave at the level and under the same
conditions as provided prior to commencement of the leave ‘and
is of course entitled to return to her job. The FMLA creates a
Commission on Leave which is to study the impact on employers
and employees of policies which provide temporary wage
replacement during periods of family or medical leave.
Similarly, no federal law requires employers to hold vacant the
position of a woman who has taken maternity leave or to
reinstate her without loss of seniority or allowances. °
Accordingly, ratification should be conditioned upon an
express reservation to the requirements of Article 11(2)(b), as
follows: , ; o :‘ , o e

e . s N
4 R (RTINS s
0y . .

*Current U.S‘ 1aw does not prov1de, and the United
States does not accept an obligation under Article 11(2)(b)
to introduce, maternity leave with pay or with comparable
social benefits without loss of former employment,
seniority or social allowances‘“ ,

Child Care. Pursuant to Article 11(2)(c), States Parties
shall take appropriate measures to encourage provision of "the
necessary supporting social services to enable parents to
combine family obligations with work responsibilities and
participation in public life, in particular through promoting
the establishment and development of a network of childcare
facilities."

This provision does not establish a right to child care or
require a federal day'care system. Rather the undertaking is
to “"encourage the provision of" such assistance, "in particular
by promoting. the establlshment and development of a network of
child~car facilities. Congress has in fact made funds
available to the states for this very purpose; the Internal
Revenue Code provides tax incentives designed to enable parents
to combine work responsibilities and family obligations.

Although it is unclear whether Article 11(2){(c) was
intended to prohibit differential treatment of men and women in
the provision of time off from work for child care purposes,
existing U.S. law already . contalns such a rule. See 29 C.F.R.

}
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§ 1604.9(a)-(b); see also EEQOC Policy Guidance on Parental
Leave (1990). ? ' ’

Protection of Pregnant Women.' Under Article 11(2)(d),

States Parties must take appropriate measures to provide
"special protection to women during pregnancy in types of work
proved to be harmful to them." »

Although the general health and safety of women in the
workplace are protected, and information concerning risks is
made available to women, current federal law does not mandate
special protections for pregnant women in the workplace. To
the contrary, Title VII prohibits exclusion of women from
hazardous jobs because of reproductive concerns. In

International Union v. Johnston Controls, Inc., 499 U.S. 187
(1991), the Supreme Court invalidated an employer's exclusion
of fertile women from jobs that involved exposure to lead in
ammounts that could harm a fetus. The Court reasoned that
Title VII's prohibition of discrimination based on sex required
that women who are pregnant or potentially pregnant must be
given the same opportunity as others with similar ability to
. perfom:a_.job." "It expressly rejected the assertion.that thisl]

fetal protectlon pollcy constituted a "bona fide occupatlonal
qualification," noting that the exception has been invoked
successfully only when the qualification had a direct bearing
on an employee s ability’ to perform a job. 499 U.S. at .
201-03. It is, therefore, a violation of Title VII to deny a
woman an employment opportunity because of her ability to bear
children. The Court's decision does leave open the possibility
‘that some nonsex-specific fetal pﬁotection policies could-
satisfy Title VII. Id. at 211. ! 5 ‘ ‘

The Convention has not been interpreted, however, to
require employers (or governments) to exclude pregnant women
from jobs which pose reproductlve hazards; to the contrary, the
Committee has on occasion expressed concern about overly
protective or restrictive policies, favoring instead the
- provision of sufficient information about the hazards to enable
~women to make informed choices. 1In thls regard, existing U.S.
law does provide protection for women's reproductive health
sufficient to meet the "appropriate measures" obligation of the
Convention. Issue: Does U.S. law permit/provide “special
protection”™ short of exclusion? ' :

Article 12 -- Health Care |

Article 12(1) requires States Parties to take "all
appropriate measures" to eliminate discrimination against women

i
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in the field of health case in order to assure equal access to
health care services "1nc1ud1ng those related to family
planning.” Under Article 12(2), States Parties must also
ensure to women "appropriate services in connection with
_pregnancy, confinement and the post-natal period, granting free
services where necessary, as well as adequate nutrition during

pregnancy and lactation.‘
{

Equal Aecegg to Health Care. The Equal Protection Clause

prohibits public institutions from dlscrlmlnatlng against women
with respect to access to health care, and in practice women do
have equal access to such care. K

Family Planning and Abortion. Under Article 12(2), States
Partles must provide "approprlate services in connection with
pregnancy. ... grantlng free service where necessary." Article
12 does not require States Parties to guarantee access to
abortion. Whether abortion is an "appropriate service" is left
to each State Party in its discretion. If abortion is
considered an "approprlate service," then Article 12(2) would
appear to require that abortlons be prov1ded without cost
hwhere necessary " Under U.S. law, "the ‘constitutional right to ~
prlvacy in the Fourteenth Amendment encompasses a woman's right
to choose to have an abortion. See Roe v. Wade, 410 U.S. 113
(1973). However, there is no constitutional rights to a
government-funded abortion. See Harris v. McRae, 448 U.S. 297
(1980) (upholding federal restriction on use of federal funds
to pay for abortions); Maher v. Roe, 432.U.S. 464 (1977)
(upholding state restrictﬁon on use of state funds to pay for
abortions); see alsg Planned Parenthood v. Casey, 112 S. Ct.
- 2791, 2819 (1992) (abortion fundlng restrictions do not impose
an undue burden on the exercise of 'a woman's right to choose to
have an abortion). Accordlngly, 1t is appropriate to assert
the follow1ng understandlng with respect'to Article 12'

"The United States understands;that Article 12 permits
States Parties to determine which health care services are
appropriate in connection with:pregnancy, confinement and
‘the post-natal period, as well as when the provision of
free services is necessary, and does not mandate the
provision of partlcular serv1ces (1nclud1ng abortion) on a
cost free basis.

A an Pr Women. Federal law currently does
not guarantee health care coverage and nutrition during
pregnancy, nor do state Medlcald programs cover all pregnant
women who cannot afford adequate insurance on their own. Most
state insurance laws allow employers to exclude new employees
from insurance policies on the basis of a preexisting
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condition, such as pregnancy. However, ‘there are numerous
programs at the federal land state; levels for ensuring that
pregnant women and 1nfants are. able to ‘attain adequate health
care. (DOJ/HHS/AGR: Is.current U.S. Yaw sufficient to satisfy
the Convention in this regard or is a reservation requ1red7 ’
Please prov1de add1t10nal specrflc 1nformat10n ) ‘

Maternal Infan ar Congress has prov1ded a number
of programs concernlng maternal and infant care, including the
Maternal and Child Health Service Block:Grant Act, 42 U.S.C. §
701 (grants to enable states to establlsh programs promoting
prenatal, delivery and postpartum care for low income women),

‘the Child Nutrition Act of 1986, 42 U.S.C. §1786 (distribution

of supplemental foods and nutritional. educatlon under the
Women, Infants and Chlldren Program), §:9121 of the

Comprehensive Omnibus. Budget Reconciliation Act, 42 U.S.C. §

1395dd (mandatory care for women in labor regardless of their
ablllty to pay), and the! Social Securlty Amendments of 1965, 42
U.s.C. § 1396 (prenatal care for low 1ncome mothers)

i

L .”.
'

fArt1cle 13 - Econom1c and Soc1a1 Beneflts e

1 .
Under Article 13, States Partles must take "all approprlate
measures” to eliminate dlscrlmlnatlon agalnst women in other
areas of "economic and social 11fe,“ in;i.particular with respect
to the right to (a) famlly benefits, (b) bank loans, mortgages
and other forms of financial credrt, and (c) participate in

- recreational act1v1t1es,;sp0rts,and allwaspects'of cultural

life. ! . ;( ‘ L
i e o

u.s, Implementatign.? As a general matter, the protections

of the Equal Protection Clause and federal anti-discrimination

statutes apply to gender-based dlscrlmlnatlon in the "economlc

-and social” spheres to the extent that §tate action is

involved. 1In addition, there are federal statutes that
prohlblt gender dlscrlmlnatlon in. the areas covered by Article

13, I | i 5

l ‘) - '

‘Family Benefits. Although no federal statute or regulation
generally prohibits gender based dlscrlmlnatlon in the -
provision of publlc 3551stance, prov151on of such assistance by
the states on an gender—dlscrlmlnatory ba51s is subject to-
equal protectlon challenge. Family beneflts distributed under
the federal Social Securlty Act (1nclud1ng the 0ld-Age,
Survivor and Disability ‘Insurance program and the Aid to
Families with Dependent Children program) are subject to the

Equal Protection. Clauee.& See, e.d. gallfegg v. Goldfarb, 430(
l ) ! (1'
{ . ' E ':,;'
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U.S. 199 (1977); Califano v. Westcott, 443 U.S. 76 (1979).
NOTE: DOJ, HHS, DOL: are there st111 gender distinctions in

federal and state laws 1n this area?

Lendin The Equal Credit Opportunity Act makes
it unlawful for any credltor to discriminate against women with
respect to any aspect of .a credit transaction. 15 U.S.C. §
1691(a). The Fair Housing Act prohibits lenders providing
financial assistance for 'housing from dlscrlmlnatlng against
women. 42 U.S.C. § 3605' : ‘

Sports, Recreation, Qg tural Agt;v1;x Although most such

activity in the United States falls within the area of private
conduct protected against governmental regulation, gender-based
discrimination will be prohibited where there is sufficient
governmental involvement. For example, Title IX of the
Education Amendments of 1972, discussed above, prohibits
discrimination against women in the sports and recreational
activities of schools which are subject to that act. One
exception to this rule involves contact sports. See 45 C.F.R.
Part 86. 41(b), 11 W rln E em d vill hool Di B
‘ h igh..S¢ i¢ Ass'n, 647 F.2d4 651 .. ..o
(6th Cir. 1981) However, a number of c¢ases have vindicated ~
the Equal Protection right of women to participate in formerly
- all male sports even where no federal funding was involved.
See, e.q., Fortin v. Darlington Little League, Inc., 524 F.2d
344 (1lst Cir. 1975); Brenden v, In nde h District,
742, 477 F.2d 1291 (8th Cir. 1973); Hoover v. Meiklejohn, 430
F.Supp. 164 (D. Colo. 1977). :

Nearly a third of the states have constitutional
protections against gender-based discrimination which would
provide a basis for challenging restrictions on access by women
to sports, recreation and cultural activities. Most if not all
states have some form of "public accomodation®" laws prohibiting
sex discrimination in facilities made available to the public.

Article 14 — Rural Women '

Article 14 essentially provides for the specific
application of the Convention's substantive rights to women
residing in rural areas. |However, there'are two additions: the
right to benefit from soc1al security and the right to adequate
housing.

Specifically, Article;l4(l) reQuires States Parties to take
into account the particular problems facéd by rural women, the
significant roles they play in the economic survival of their

i
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" families, and the work they perform in non ~-monetized sectors of
the economy . ‘Article 14(2) requires States Parties to "take
all approprlate measures 'to eliminate dlecrlmlnatlon against
women in rural areas in order to ensurep on a basis of equality
of men and women, that they part1c1pate in and benefit from
rural development " and to provide equal_rlghts to (a) _
participate in development planning and - implementation, (b)
access 'to adequate health care fac111t1es, including
information, counselllng and serv1ces in family planning, (c)
social securlty programs, (d) training and education to
increase their technical proficiency, (eD organize self- help
groups to improve employment opportunltles,;(f) participate in
community activities, (g) access to "agricultural credits and
loans, marketlng fa0111t1es, appropriate technology and equal

- treatment in land and agrarlan reform asi ‘well as in land
resettlement schemes;" and (h) “adequate living conditions,
particularly in relation jto hou51ng, sanltatlon, electricity
and water supply, transport and communlcatlons

u. §, Implementati gg " NOTE: DOJ, HHS, AGR, DOI: Please
- provide additional citations, rev151ons as approprlate. Are
u. S._laws ‘compliant? To what extent are farm women treated....

1

|

differently from farm men in ways that mlght conflict with thisthw

Artlcle? | : .

! N
| o
,

evelgp ent Planning. Women can partlclpate on a basis of
" equality in the Department of. Agrlculture s Extension Service,
which deals in planning and developmentﬂ Tltle VII of the
Housing Act of 1954, 40 UIS .C. § 460 et eeg Title I of the ,
Hou51ng and Community Development Act of 1974 42 U.S.C. § 5301

et seq. . S
| eel;h Care Eaglllt;es. The Flfth and Fourteenth

Amendments prevent 1ntent10nal gender discrimination in the
provision of health care services by federal and state
governments. Rural Health Outreach Program (1991). Grants for
Community Health Services, 42 C.F. R § 51c. Special rules
under Medicaid governing gqualification of rural health clinics
to receive federal assistance. ; |
., “] N N
Social Security. The Social Securlty Act condltlons :
eligibility for old age benefits on an 1nd1v1dua1 s status as a
wage earner, not on gender. Rural women:who work in the home
or whose wages fall under!the agrlcultural labor exceptions may
be entitled to beneflts accrulng to husbands, 42 U.s.C. §
402(b). fi ﬁ : ‘ ,

: , i

Trainin ng E ion. Rurallwomen have an equal rlght to
participate in federally funded educatlonal programs under
. Title IX. The Publlc Health Serv1ce Act: prohlblts gender

i
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discrimination in tralnlng programs for health care
professionals targets rural areas to recelve grants for various
programs, 42 U.S.C. § 292d, 295j, 298b-2. Grants for literacy
training, vocational education and programs designed to assist
farm families, 7 U.S.C. § 2662(f)(D). Land Grant Colleges, 7
U.s.C. §§3101 3336. -

operativ Self-Empl . Constitutional
protections sufflce here. U.S. Department of Agriculture
programs to assist agricultural cooperatives, 7 U.S.C. §§ -
451-457; Agrlcultural Marketlnq Act, 12 U sS.C. §§ 1141-11413.

mmunity Activities. Constitutlonal protections suffice
- here. ° : ! 0

i
Agricultural Credit, Marketing, Technology and Land
Reform. Federal law provides agricultural credit to all
qualified persons regardless of gender, see Equal Credit
Opportunity Act. Special programs for rural areas: Emergency
Agricultural Credit Act of 1984, 7 U.S.C. § 1921 et seq.;
Agrlcultural Credlt Act of 1978, 7’U S. C § 1941

NN L’..ﬁ'&... - ~.;‘L‘f 7311&'.‘1& o e menk e o PN g -

Livin n i n Federal programs almed at 1mprov1ng
living :conditions in rural areas,Asuch as Farm Labor Housing
Loans and Grants, 7 C.F. R § 10.212; Very Low and Low Income
Housing Loans, 7 C.F.R. § 10.410; Rural Rental Housing Loans
and Grants, 7 C.F.R. § 10.415; and Very Low Income Housing
Repair Loans and Grants, .7 C.F.R. § 10. 417. National Housing
Act, 12 U.S.C. § 1735f- 5

Article 15 - Legal Capacity : %
. . i \'

- Article 15(1) requires States Parties to accord men and
women equality before the law. Article .15(2) requires equal
treatment "in civil matters," including the equal rights to
conclude contracts and to administer property and "in all
stages of procedure in courts and tribunals."” Under Article
15(3), all contracts and other private instruments "directed at
restrlctlng the legal capacity of women - shall be deemed null
and void." Article 15(4) requires States to accord women equal
rights regarding movement of persons and the freedom to choose
their residence and domlclle "

Equality Before the Law. The Equal Protection Clause
protects the right of women to equality before the law; all
states now provide the same age of majority for men and women.

See Stanton v, Stanton, 4?1 U.S. 7 (1975).

i
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Contracts and Property quhts.; Legal issues concerning the
creation and execution of[contracts are generally governed by
state rather than federal law. However,,distinctions made in
state law-on the basis of! sex are subject to challenge under
the Equal Protection Clause. Thus, in the United States, men
and women have equal rights in respect of the creation and
execution of contracts. | ! i

Movement of - n Residence 'and Domicile. Generally,
all individuals in the United States have a legal right to free
movement, residence and domicile. 'In some states, however,
there continue to be 11m1tatlons on a marrled woman's right to
acqulre domicile, [ :

i
¢

Artlcle 16 — Harrlage and Famlly L1fe

Article 16(1) requlres States Partles to take "all:
approprlate measures to eliminate dlscrlmlnatlon against women
in all matters relatlng to marrlage and. famlly relations.

In partlcular, State Partles must guarantee equal- rlghts to

* '“women and men: (a) to enter into marriage,” (b) 'to chocse a

spouse and enter a marriage only with free and full consent,
(c) during marriage and its dlssolutlon,;(d) as parents in
matters relating to their ! children, whose interests must be
paramount, (e) to decide on the number and spacing of their
children and to have. access to 1nformat10n, education and the
means to exercise these rlghts, (f) with. 'respect to
guardianship, wardship and the adoptlon of children, (g) as
husband and wife, 1nclud1ng the rlght toh choose a family name,
a profession and an occupation, and (h) 1n respect of property,
‘including ownership, acqulsltlon, management, administration,
enjoyment adn disposition!
o : B L L : .

Article 16(2) provides that "the betrothal and the marriage
of a child shall have no legal effect" and requires the
establishment (by legislation, if necessary) of a minimum age
for marrlage and the OfflClal reglstrat1on of marriages.

Fedg;gllgm. Issues related to marrlage, divorce, child
custody and family relatlons are prlmarlly a matter for
regulation by the state and not federal governments. As the
following discussion- demonstrates, gender-based distinctions
and qualifications are still: found in the law of some states.
However, any c1a531flcat10ns or dlstlnctlons based on gender
that are not substantially related to an:important government
objective would violate the Equal Protect;on Clause. See Craig
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v. Boren, 429 U.S. 190 (1976); Orr v. Orr, 440 U.S. 268
(1979). Not all such distinctions which might be considered
contrary to the Convention appear to have been challenged on
the ba51s of the Equal Protectlon Clause.

Marrlage There is no ‘legal llmltatlon in the United
States on the right of adult women. to marry when and whom they
choose. The right to marry is considered a "fundamental right"
and therefore subject to the Equal Protection Clause. Zablocki
v, Redhail, 434 U.S. 374 (1978). Every jur1sdlct10n requires
consent for marriage. All states specify a minimum age for
marriage (18 years for both sexes without parental consent).
However, the law in several states still provides different
statutory age limits for girls in the case of marriage with
parental consent, arguably in violation of Article 16(a) as
well as the Equal Protection Clause. See Stanton v, Stanton,
421 U.8. 7 (1975). All states require the official
registration of marrlages :

With respect to equalsrights during 'marriage and its )
dissolution, some states continue to place different support

" ‘obligations on men, generally.nore favorable to women._ These .. ..  .liw

may be constitutionally invalid under the Supreme Court's
decision in QOrr v. Orr, 440 U.S. 268 (1979) (a state statute
"providing alimony only for wives violated the equal protection
clause). 1In any event, all states have now adopted some type
of gender-neutral "no fault dlvorce" provision. The right to
dissolve a marriage is a funﬁamental right, subject to equal
protection principles. Boddie v, Connecticut, 401 U.S. 371
(1971). 1

Parental Rights. Generally, state law accords equal rlghts
and duties to both parents in respect of their children, giving
‘special consideration to the best 1nterests of the child. With
regard to custody following dlvorce, many states have enacted
“joint custody laws intended to give equal treatment to husbands
and wives, to replace earller laws which favored mothers
especially with regard to:younger children of "“tender years;"
some have criticized these laws as favoring the.interests of
fathers with greater economic resources. State law generally
accords women equal rights with men with respect to
guardianship, wardship, t;usteeshiﬁ and adoption.

Fami nning.  As indicated above, women have equal or
greater rights than men in U.S. law to decide the number and
spacing of their children 'and to have access to family planning
information. State laws requiring a woman to notify or obtain
the consent of her husband before having an abortion have been
struck as a matter of constitutional law. See Planned
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Parenthood v. Casey, 112 S. Ct. 2791 (1992). 1In certain
circumstances, states may accord greater rights to unwed
mothers than to unwed fathers. See Lehr v. Robertson, 463 U.S.
248 (1983). )

Right to Choose Name, Occupation. Generally, state law

permits adult women the right to choose their surname on the

same basis as adult men; it is still customary but not

compulsory for women to take their. husband's surname upon

marriage. However, there is some precedent to the contrary.

See Forbush v, Wallace, 341 F. Supp 217 (M.D. Ala. 1971), aff'd
v

without opinion, 405 U.S. 970 (1972); Peopl X r Ra
Pipsky, 63 N.E.2d 642 (Ill. App. 1945).

Proper Rights. State laws concerning property vary
widely. Most are gender-neutral; none limit the right of women
to acquire or hold property on thelr own. However, most states
recognize the right of the spouse holding the property to
control it during the marriage and to retain it after
dissolution, often subject to rules concerning equitable
distribution to take into. acceunt the frequently less favorable
- economic position of the wife.- Eight states define all, ol
property acqulred durlng marriage as "communlty property" ‘with
the result that it is d1v1ded equally at dissolution or death

Final Clauses

Non-Self-Executin :

. Under Article VI, cl.:2, of the Constitution, a duly
ratified treaty becomes the supreme law of the land, equivalent
to a federal statute. Its provisions are clearly intended to
impose impose immediate obligations upon the constituent
States. In considering previous human rights treaties, in
particular the U.N. Convention Against Torture and Other Cruel,
Inhuman and Degrading Treatment or Punishment (1990), the
International Covenant on Civil and Political Rights (1992),
and the Convention on the Elimination of All Forms of Racial
Discrimination (1994), both the Executive Branch and.the Senate
have considered it prudent to declare those treaties to be
non-self-executing. The intent is to clarify that the treaty
in question will not create a new or 1ndependently enforceable
cause of action in U.S. courts

As was the case with the prior treaties, existing U.S. law
provides extensive protections against gender-based
discrimination and remedies sufficient to satisfy most of the
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requirements of the present Convention.. Moreover, federal,
state and local laws already provide a comprehénsive basis for
challenging discriminatory statutes, regulations and other
governmental actions in court, as well as certain forms of
discriminatory conduct by private ‘actors. Given the extensive
protections. already present in U.S. law, there is no
discernible need for the, establishment of additional causes of
action or new avenues . of litigation in order to enforce the
essential requirements of the Convention. Declaring the
Convention to be non-self-executing in no way lessens the
obligation of the UnitediStates to comply with its provisions
as a matter of international law.
The text of the proposed declaration is as follows:

., "The United States declares that the provisions of the
Convention are not self-executing."

Dispute ﬁgttlgmgnt : j , .
o Artlcle 29(Y)" of the C0nvent10n prov1des for the referral
of any ‘dispute between States Parties concerning the
interpretation or application of the Convention, which is not
settled by negotiation, to arbitration.  If the parties to the
dispute are unable to agree to the organization of such
arbitration within six months, any, suchiparty may refer the
dispute to the International Court of Justice in confomity with
the statute of the Court. Article 29(2) provides that a State
Party may declare, at the time of signature, ratification or
acce551on, that it does not consider 1tself bound by the
provisions of Article 29(1).

The general practice'in recent Administrations with respect
to such "compulsory submissions" to ICJ 'jurisdiction, which are
common in virtually all U.N. treaties, has been to enter a
reservation to such provisions or, where. the treaty so
provides, to make a declaration declining to accept the Court's
- jurisdiction in all such cases. It is not proposed to change
this general practice with respect to the current treaty at
this time. The Administration stroéngly 'supports the use of
international dispute resolution mechanisms in approprlate
cases, but believes it is prudent for the United States
Government to retain the ability to decline participation in a
case which may be brought by another country for frivolous or
political reasons. : . ,

In fact, recourse to the International Court of Justice is
only an ancillary p0851b111ty for dispute resolution and has
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not played an important role in implementing the treaty
(indeed, no state has ever brought a cléim to the Court under
this Convention). Instead, the principal oversight functions
are performed by the Commlttee on the Elimination of
Discrimination Against Women (CEDAW), and the United States
fully accepts the competence of the Commlttee in that regard.
1
The Admlnlstratlon does not believe: the following
declaration will significantly curtail the possibility of
effective resolution of any dlsputes, should they arise, or

‘undermine the oversight of 1mpiementat10n of the treaty's

provisions. i &

*Wtih reference’ to Artlcle 29(2), the United States
declares that it does not con51der itself bound by the
prov1s1ons of Artlcle 29(1). The spec1f1c consent of the
United States to the: Jurlsdlctlon of the International
Court of Justice concerning disputes over the
interpretation or application of this Convention is
required on a case-by-case basis.”
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