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17. 	 Convention on the Elimination o( All Forms o( Discrimination 
'against Women 

Adopted llnd opened lor signatu", ratification and llcctJSionb), Gl':nutllAsuinbly 
-.. -r~soi'lfionjliJijjoji8 Dt;;;;'bt~J9i9"· "

ENTRY INTO fORCE: J September 1981, in accordance wilh anide 27 (I) • 

The States Parties to the present Convention, 

Noting that the Charter of the United Nations reaffirms faith in, funda
mental human rights, in the dignity and worth of the human person and in the 
equal rights of men and women, 

Noting that the Universal Declaration of Human Rights affirms the 
principle of the inadmissibility of discrimination and proclaims that all 
human beings are born free and equal in dignity and rights and that everyone 
is entitled to all the rights and freedoms set forth therein, without distinction 
of any kind, including distinction based on sex, 

NOling that the States Parties to the International Covenants on Human 
Rights have the obligation to ensure the equal rights of men and woinen to 
enjoy all economic, social, cultural, civil and political rights, 

:;. .: 

rre'fllnlion or discrimination 

Considering the international-conventions concluded under the auspices 
of the United Nations and the specialized agencies promoting equality of 
rights of men and women, 

Noting also the resolutions, declarations and recommendations adopted 
by the United Nations and the specialized agencies promoting equality of 
rights of men and' women, 

\ Concerned, however, that despite these various instruments extensive 
discrimination against women continues to exist, 

, , Recalling that discrimination against women vioiates the principles of 

equality of rights and respect for human dignity, is an obstacle to the parti 

cipiltion ofwomen, on equal terms with men, in the political, social, economic 

and cultural life of their countries, hampers the growth of the prosperity of 

society and the family and makes more difficult the full development of the 

potentialities of women in the service of their countries and of humanity, 


;: Concemed that in situations of poverty women have the least access to 
food, he!,!lth,education, training and opportunities for employment and other 
needs, 

Convinced that the establishment of the new, international economic 
i: 	 order based on equity and justice will contribute significantly tQwards the 

promotion of equality between men and women, ' 

Emphasizing that the eradication ofapartheid, all forms ofracism, racial 
';," 	 discrimination, colonialism, neo-colonialism,aggression, foreign occupation 


and domination and interference in the internal affairs ofStates is essential to 

the full enjoyment of the rights of men and women, 


- Affiiiniil;g-ihafth"e strengtheniiig of international peace"and se~,lJrity, the" ~- .-~ 
relaxation of international iension, mutual co-operation amongC:1lil States ' 
im;spective of their social and economic systems, general and cofW'plete dis- ' 

,,<'I', 

armament, in particular nuclear disarmament under strict and effective inter-

i~
'u'

. national control, the affirmation of the principles of justice, equality and
I' 

mutual benefit in relations among countries and the realization of the right of 
peoples under alien and colonial domination and foreign occupation to self" 

it; determination and independence, as well as respect for national sovereignty~~ 
and territorial integrity, will promote social progress and development and as 

H~ a consequence will contribute to the attainment of full equality between men 
and women, 

(,. 
Convinced that the full and complete development of a country, the 

I welfare of the world and the cause of peace require the maximum participa
tion of women on equal terms with men in all fields, 

Bearing ill mind the great contribution of women to the welfare of the 
family and to the development of society, so far not fully recognized, the 
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social significance of maternity and the role of both parents in the family and 
in the upbringing ofchildren, and aware that the role ofwomen in procreation 
should not be a basis for discrimination but that the upbringing of children 
requires a sharing of responsiblity between men and women and society as a 
whole, 

Aware that a change in the traditional role of men as well as the role of 
women in society and in the family is needed to achieve full equality between' 
men and women, 

Determined'to implement the principles set forth in the Declaration on 
the Elimination of Discrimination against Women and, for that purpose, to 
adopt the measures required for the elimination ofsuch discrimination in all 
its forms and manifestations, 

, Ha~'e agreed on the following: 

PART I 

Article I, 

For the purposes of the present Convention, the term "discrimination 
against women" shall mean any distinction, exclusion or restriction madeon 
the basis of sex which has the effect or purpose of impairing or nullifying the 
recognition, enjoyment or exercise by women, irrespective of their. marital 
status, on a basis of equality of men and women, of human rights and fun
damental freedoms in the political, economic, social, cultural, civil or any 
other field. 

Article 2 

States Parties condemn discrimination against women in all its forms, 
agree to pursue by all appropriate means and without delay a policy ofelim
inating discrimination against women and, to this end, underlake: 

(a) To embody the principle of the equality of men and women in their 
national constitutions or other appropriate legislation if not yet incorporated 
therein and to ensure, through law and other appropriate means, the practical 
realization of this principle; 

(b) To adopt appropriate legislative and other measures, including sanc
tions where appropriate, prohibiting all discrimination against women; 

(c) To establish legal protection of the rights of women on an equal basis 
with men and to ensure through competent naiional tribunals and other 
public institutions the effective protection of women against any act of dis
crimination; 

_ 
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(d) To refrain from engaging in any act or practice of discrimination 
against women and to ensure that public authorities and institutions shall act 
in conformity with this obligation; 

(e) To take all appropriate measures to eliminate discrimination against 
women by any person, organization or enterprise; 

(f) To take all appropriate measures, including legislation, to modify or 
abolish existing laws, regulations, customs and practices which constitute 
discrimination against women; 

(g) To repeal alJ national penal provisions which constitute discrimi
nation against women. 

Article 3 

States Parties shall take in all fields, in particular in the political, social, 
economic and cultural fields, all appropriate measures, including legislalion. 
to ensure the full development and ad vancement ofwomen, for the purpose of 
guaranteeing them the exercise and enjoyment of human rights and fUnda-' 
mental freedoms on a basis of equality with men. 

Article 4 

I. Adoption by States Parties of temporary special measures aimed at 
acceleratjng de facto equality between men and women shall not be con
sidered discrimination as defined in the present Convention, but shall in no 
way entail as a consequence the maintenance of unequal or separate stan
dards; these measures shall be discontinued when theobje_ctjy'e~()f~q~!!lity of____ 
opportunitY-andtreatment'have-bie'o-achieved. ---, -

2.. Adoption by States Parties of special measures, including those 
measures contained in the present Convention, aimed at protecting maternity' 
shall not be considered discriJ:llinatory. 

Article 5 

Stales Parties shall take all appropriate measures: 

(a) To modify the social and cultural patterns of conduct of men and 
women, with a view to achieving the elimination ofprejudices and customary 
and all other practices which are based on the idea of the inf~riority or the 
superiority of either of the sexes .or on stereotyped roles for men and 
women; 

(b) To ensure that family education includes a proper understanding of 
maternity as a social function and the recognition of the common responsi
bility ofinen and women in the upbringing and development of their children, 
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it being understood that the interest of the children is the primordial con
sideration in all cases.'· . 

Article 6 

States Parties shall take all appropriate measures, including legislation, to 
suppress all forms of traffic in women and exploitation of prostitution of 
women. 

PART II 

Article 7 

States Parties shall take all appropriate measures to eliminate discrimi
nation against women in the political and public life of the country and. in 
particular, shall ensure to women, 'on equal ter:ms with men, the right: 

(a) To vote in all elections and public referenda and to be eligible for 
election to all pUQJicly elected bodies; 

(b) To participate in the formulation of government policy and the 
implementation thereof and to hold public office and perform all public 
functions at all levels of government; 

(c) To participate in non-governmentzll organizations and associations 
concerned with the public and political life of the country. 

Article 8 

States Parties shall take all appropriate measures to ensure to women, on 
equal terms with men and without any discrimination,' the opportunity to 
represent their Governments at the international level and to pa11icipate in 
the work of international organizations. 

Article 9 

I. States Parties shall grant women equal rights with men to acquire, 
change or retain their nationality. They shall ensure in particular that neither 
marriage to an alien nor change ofnationality by the husband during marriage 
shall automatieally change the nationality of the wife, render her stateless or 
force upon her the nationality of the husband. 

2. States Parties shall grant women equal rights with men with respect 
to the nationality of their children. 

., 
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PART III ·;if'::·-:t ..Ilt~ ,'.

:~~ (:t~\\:; 
.~:" Article 10 

• I "i; ;lf~(:-'
:;1 ~ . ',.., .

. States Parties shall take all appropriate measures to eliminate discrimi :" ~ ~ . 

. 'J:-'nation against women in order to ensure to them equal rights witll men in the 
. field ofeducation and in particular to ensure. on a basis ofequality ofmen and 
women: 

(a) The same conditions for career and vocational guidance. for access to 
studies and for the achievement ofdiplomas in educational establishments of 

. all categories in rural as well as in urban areas; this equality shall be ensured in 
pre-school, general, technical, professional and higher technical education, as 
well as in all types of vocational training; 

(b) Access to the same curricula,the same examinations. teaching staff 
with qualifications of the same standard and school premises and equipment 
of the same quality; 

(c) The elimination of any stereotyped concept of the roles of men and 
women ataillevels and in all forms ofeducation byencotl!"agi'1g coeduc.ation 
and other types of education which will help to achieve this aim and, in. 
particular, by the revision of textbooks and school programmes and the' 
adaptation of teaching method~; 

(d) The same opportunities to benefit from scholarships and other study 
grants; 

(e) The same opportunities for access to programmes ofcontinuing edu
cation, including adult and functional literacy programmes, particulary those 

. aimcdat·re.dl.1cing,.-at the earliest possible time; anygap·in educationexisting--~." 
between men and women; 

(/) The reduction of female sllIdent drop· out rates and the organization 
of programmes ior girls and women who have left school prematurely; 

(g) The same opportunities to participate actively in sports and physical
:', education; 

(II> Access to specific educational information to hrlp to ensure the 
health and well-being of families, including information and advice on family 
planning. 

Article j I. 

I. States Partif;S sh;::!! \;1ke ali 3flllfOpri3te measures to eliminate dis
crimination against women in the field ofemployment in order to ensun:, 011 a 
basis of equality of men and women, the same rights, in particular: 

(a) The right to work as an inalienable light of all human beings; 
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(b) The right to the same employment opportunities, including the appli
cation of the same criteria for selection in matters of employment ~ 

(e) The right to free choice of profession and employment, the right to 
promotion, job security and a\l benefits and conditions ofservice and the right 
lP receive vocational training and retraining, including apprenticeships, 

advanced vocational training and recurrent training; 
(d) The right to equal remuneration, including benefits, and to equal 


treatment in respect ofwork ofequal value, as well as equality of treatment in 


the evaluation of the quality of work; . 
(e) The right to social security, particularly in cases of retirement, unem


ployment, sickness, invalidity and old age and other incapacity to work, as 


well as the right to paid leave; 
(j) The right to protection of health and to safety in working conditions, 

including the safeguarding of the function of reproduction. . 

2. In order to prevent discrimination against women on the grounds of 
marriage or maternity and to ensure their effective· right to work, States 

Parties shall take appropriate measures: 
(a) To prohibit, subject to the imposition of sanctions, dismissal on the 

grounds of pregnancy or of maternity leave and discrimination in dismissals 

on the basis of marital status; 
(b) To introduce maternity leave with payor with comparable social 

benefits without loss of. former employment, seniority or social allow

ances; 
_ (e) To encourage the-provision of the necessary suppor:ting s9

ci
i\1 s~r-

vices to enable parents to combine family obligations with work responsibil
ities and participation in public life, in particular through promoting the 
establishment and development of a network of child-care facilities; 

(d). To provide special protection to women during pregnancy in types of 

work proved to be harmful to them. 
3. Protective legislation relating to matters covered in this article shall 

be reviewed periodically in the light ofscientific and technological knowledge 

and shall be revised, repealed or extended as necessary. 

Article 12 

I. States Parties shall take all appropriate measures \0 eliminate dis
crimination against women in the field of health care in order to ensure, on a 
basis of equality of men and women, access to heahh care services, including 

those rela\ed to family planning. 
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2. Notwithstanding the provisions of paragraph I of this article, States 

Parties shall ensure to women appropriate services in connection with preg

nancy, confinement and the post-natal period, granting free services where 

necessary, as well as adequate nutrition during pregnancy and lactation. 


Arlie/e /3 

States Parties shall take all appropriate measures to eliminate discrimi

nation against women in other areas of economic and social life in order to 

ensure, on a basis of equality of men and women, the same rights, in par

ticular: 


(a) The right to family benefits; 

(b) The right to bank loans, mortgages and other forms of financial 

credit; 


(c) The right to participate in recreational activities, sports and all 

aspects of cultural life. 


Arlicle 14 

I. States Parties shall take into account Ihe particular problems faced 

by rural women and the significant roles which rural women play In ,the 

economic survival of their families, including their work in the non

monetized sectors of the economy, and shall take all appropriate measures to 

ensure the application of the provisions of the present Convention to women 

in rural areas. 


2. States Parties shall lake all approplidte measures 10 e!ic:1inate dis
. crimination against women in rural areas in order toensure,'on a· basis of' 
eq'uality of men and women, that they participate in and benefit from rural 
development and, in particular, shall ensure to such women the right: 

(a) To,participate in the elaboration and implementation of develop

ment planning at all levels; 


(b) To have access to adequate health care facilities, including informa

tion, counselling and services in family plann1ilg; 


(c) To benefit directly from social security programmes; 

(d) To obtain all types of training and education, formal and non-formal, 

including that relating to functional literacy, as well as, infer alia. the benefit 

of all community and exlemion s(.':rvic.:':s, in oider 10 increase their technical 

proficiency; 


(e) To organize self-help groups and co-operatives in order to ob
:itain equal access to economic opportunities through employment or self


cmplo)'ment; 
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(f) To participate in all community activities; 

(g) To have access to agricultural credit and loans, marketing facilities; 
, appropriate technology and equal treatment in land and agrarian reform as 

well as in land resettlement schemes; 

(h) To enjoy adequate living conditions, particularly in relation to' 
housing, sanitation, electricity and water supply, transport and com
mun'kations. 

PART IV 

Article /5 

I. States Parties shall accord to women equality with men before the 
law. 

2. States Parties shall accord to women, in civil matters, a legal capacity 
identical to that of men and the same opportunities to exercise that capacity. 

, in particular, they shall give w.omen equal rights to conclude, contracts and to 
administer property ~nd shall treat them eqmilly in all stages of procedure in 
courts and tribunals.' , 

3. States Parties agree that all contracts and all other private instru
ments of any kind with a legal elIect which is. directed al restricting the legal 
capacity of women shall be deemed null and void. 

4. States Parties shall accord to men arid women the same rights with 
regard to the law relating to the movement of persons and the freedom to 
choose their residence and domicile. 

Article /6 

1. States Parties shall take all appropriate measures to eliminate dis
crimination against women in all matters relating to marriage and family 
relations and in particular shall ensure, on a basis of equality of men and' 
women: 

(a) The same right to enter into marriage; 

(b) The same right freely to choose a spouse and to enter into marriage 
only with their free and full consent; 

. (e) The same rights and responsibilities during marriage and at its dis
solution; 

(d) The same rights and responsibilites as parents, irrespecti ve of their 
marital status, in matters relating to their children; in all cases the interests of 

. the children shall be paramount; , 

~---~.• -.------ --.' .... --
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(e) The same rights to decide freely and responsibly on the number and 
',' 	 spacing oftheirchildren and to have access to the information, education and 

means to enable them to exercise these rights; 
, 

,~ ;, ({) The same rights and responsibilities with regard to guardianship, 
wardship, trusteeship and adoption ofchildren, or similar institutions where 
these concepts exist in national legislation; in all cases the interests of the 
children shall be paramount; 

(g) The same personal rights as husband and wife, including the right to 
choose a family name, a profession 'and an occupation; 

(Ii) The same rights for both spouses in respect of the ownership, acqui • 
., 
'j 	 sition, management, administration, enjoyment and disposition of property. 

whether free of charge or for a valuable consideration. 

" 2. The betrothal and the marriage ofa child shall have no legal elIect, ~.! 
and all necessary action, including legislation, shall be taken to specify a 
minimum age for marriage and to make the registration of marriages in an 

-1 official registry compUlsory. 

"ij

il PART V 

·d 	 Artide /7 

'I I. For the purpose of considering the progress made in the implemen
tation of the present Convention, there shall be established a Committee onI the Elimination of Discrimination against Women (hereinafter referred to as 

--,~ ,- :ii ..______ the Commlttee)consisting,atthetimeofentryinto-CorceoLtlleConvenliol1: 
;! of eighteen and, after ratification of or accession to the Convention by the 
"I thirty-fifth State Party, of twenty~three experts of high moral standing and 
I ,competence in the field covered by the Convention. The experts shall be I elected by States Parties from among their nationals and shall serve in their 
I personal capacity, consideration being given to equitable geographical distri
d 	 bution and to the representation ofthe dilIerent forms ofcivilization as well as 

the principal legal systems. 

2. The members ofthe Committee shall be elected by secret ballot from 
; ~ a list ofpersons nominated by States Parties. Each State Party may nominate 

one person from among its own nationals . Ii 
~I 3. The initial election shall be held six months after the date of the entry 
! into force of the present Convention, Ai least three months before the date of 
: each election the Secretary-General of the United Nations shall address a 

letter to the States Panies inviting them to submit their nominations withinJ~ 
:; 	 two months. The Secretary-General shall prepare a list in alphabetical order 

~! 
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ofall persons thus nominated, indicating the States Parties which have nom
inated them, and shall submit it to the States Parties. 

4. Elections ofthe members of the Committee shall be held at a meeting 
ofStates Parties convened by the Secretary-General at United Nations Head
quarters. At that meeting, (or which two thirds of the States Parties shall 
constitute 'a quorum, the persons elected to the Committee shall be those 
no'minees who obtain the largest number ofvotes and an absolute majority of 
the votes of the representatives of States Pa~ies present and voting. 

S. The members of the Committee shall be elected for a term of four 
years. However, the terms ofnine of the members elected at the first election 
shall expire at the end of two years; immediately after the first election the 
names of these nine members shall be chosen by lot by the Chairman of the 
Comrilitiee. ' 

6. The election of the five additional members of the Committee shall 
be held in accordance with the provisions of paragraphs 2, 3 and 4 of this 
article, following the thirty-fifth ratification or accession. The terms of two of 
tlJe additional members elected on this occasion shall expire at the end of two 
years, the names of these two members having been chosen by lot by the 
Chairman of-the Committee. 

7. For the filling of casual vacancies, the State Party whose expert 
has ceased to function as a member of the Committee shall appoint 
another expert from, among its nationals, subject to the approval of the 
Commiuee. 

8. The members of the Committee shall, with the approval of the 
General Assembly, receive emoluments from United Nations resources on 

-such terms an~ conditions as theAssemblymay:Oeciae:having regarcft() the
importance of the Committee's responsibilities~ 

9. The Secretary-General of the United Nations shall provide the 
necessary staff and facilities for the effective performance of the functions of 
the Committee under the present Convention. 

Article 18 

I. States Parties undertake to submit to the Secretary-General of the 
United Nations, for consid~ration by tile Committee,a report on the legis
lative,judicial, administrative or other measures which they have adopted to 
give effect to the provisions of the present Convention and on the progress 
made in this respect: 

(a) Within one year after the entry into force for the State concerned; 

(b) Thereafter at least every four years and further whenever the Com
mittee so requests. 

:J 
~ : 
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2. Reports may indicate factors and difficulties affecting the degree of 
fullilment of obligatiuns uuder the present Convention. 

! 

Article 19 

~f The Committee shall adopt its own rules of procedure. 

2. The Committee shall elect its officers for a term of two years. 
.,; 

Article 20 

I. The Committee shall normally meet for a period of not more than 
two weeks annually in order to consider the reports submitted in accordance 
with article 18 of the present Convention. 

2. The meetings of the Commiltee shall normally be held at United 
Nations Headquarters or at any other convenient place as determined by the 
Committee. 

Article 21 

I. The Committee SilUI( through. the Economic and Social Council, 
report~nnuaIlY.to the General Assembly of the United Nations on its activ
ities and may make suggestions and general recommendations based on the 
examination of reports and information received from the States Parties. 
Such suggestions and general recommendations shall be included in the report 
of the Committee together with comments, if any, from States Parties. 

... 
i 2. The Secretary-General of the United Nations shall transmit the 

,', reports of the Committee to the Commission on the Status of Women for its i;' 

information. 	 __... __ 
---~.--~.-

Article 22...; 

;~ The specialized agencies shall be entitled to be represented at,the con
t{: sideration of the implementation of such provisions of the present Conven.tl 

~:!: 
}~. tion as fall within the scope of their activities. The CommiUee may invite the 
-,..; specialized agencies to submit reports on the implementation of the Conven

tion in areas falling within the scope of their activities. it; 

~ 
-::. 
",: 	 PART VI 

;;: 
1:: Article 23 
;:"i 

Nothing in the present Convention shall affect any provisions that are ~i 
'~.~ 	 more conducive to the achievement of equality between men and women 

which may be contained: 
it: 

(a) In the legislation of a State Party; or 	 - "! 

:n 
~' 

~.;
Jl 
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(b) In any other international convention, treaty or agreement in force 

for that State. 


Article 24 

States Parties undertake to adopt all necessary measures at the national 

!~vel aimed at achieving the full realization of the rights recognized in the 

present Convention. 


Article 25 

I. The present Convention shall be open for .signature by all States. 

2. The Secretary-General of the United Nations is designated as the 

depositary of the present Convention. 


3. The present Convention is subject to ratification. Instruments of 

ratification shall be deposited with the Secretary-General of the United 

Nations. . 


4. The present Convention shall be open to 'accession by. all, States. 

Accession shall be elTected by the deposi'( o'f an instrume~t 'of accession with 

the Secretary-General of the United Nations. 


. Article 26 

I. A request for the revision of the present Convention may be made at 

any time by any State, Party by meansofa notification in writing'addressed to 

the Secretary-General of the United Nations. 


2. The General Assembly of the United Nations shall decide upon the 
-- .~teps.-if any,' to ·be· taken-in 'respect -of-sucha-request 

Article 27 
, . 

I. The present Convention shall enter into force on the thirtieth day 

after the date ofdeposit with the Secretary-General of the United Nations of 

the twentieth instrument of ratification or accession.. 


2. For each State ratifying the present Convention or acceding to it after 

the deposit of the twentieth instrument of ratification or accession, the Con

vention shall enter into force on the thirtieth day after the date of the deposit 


~~~.of its own instrument of ratification or accession. 

Article 28 

I. The Secretar{General of the United Nations shall receive and cir

culate to all States the text of reservations made by States at the time of 

ratification or accession. 
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2. A reservation incompatible with the object and purpose of the pres
ent Convention shall not be permitted. . 

3. Reservations may be withdrawn at any time by notification to this 
elTect addressed to the Secretary-General of the United Nations, who shall 
then inform all States thereof. Such notification shall take elTect on the date on 
which it is received. 

Article 29 

I. Any dispute between two or more States Parties concerning the' 
interpretation or application of the present Convention which is not settled by 
negotiation shall, at the request ofone of them, be submitted to arbitration. If 
within six months from the date of the request for arbitration the parties are 
unable to agree on the organization of the arbitration, anyone of those parties 
may refer the dispute to the International Court of Justice by request in 
conformity with the Statute of the Court. 

2. Each State Party may at the time of signature or rillification of the 
present Convention Of accession thereto declare that it docs not consider itself 
bound by paragraph I of this article. The other Slates Parties shall not be 
bounq by that paragniph with re~pectto any State Party which has made such 
a reservation. 

3. Any State Party which has made a reservation in accordance with 
paragraph 2 of this article may at any time withdraw that reservation by 
notification to the Secretary-General of the United Nations. 

Article 30 

~--Tl1e preseni'Conventlon;iheArabic; Chille'se, English, French, Russian 
and Spanish texts of which are equally authentic, shall be deposiledwilh the 
Secretary-General of the United Nations. 

J'N WITNESS WIIEREOF the undersigned, duly authorized, have signed the 
present Convention. 
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United States Department of State 

1(7ashington. D. C. 20520 

June 3, 19,94 

MEMORANDUM 

TO: National Security Council - Mr. Kreczko 
Department of Agriculture - Mr. Gilliland 
Commission on Civil Rights 
Department of Defense 

- Ms. 
- Mr. 

Rosalind Gray
McNei 11 ' 

Department of Education 
Equal Employment Opp. Cmm'n. 

- Ms. 
,- Mr. 

Winston 
Neely 

Department of HHS - Ms. Rabb 
Department of HUD 
Department of the Interior 
Department of Justice 

- Mr. 
- Mr. 

,- Mr. 

Diaz 
Leshy 
Dellinger 

- Mr. Patrick 
Department of Labor :- Mr. Williamson 

FROM: Jamison S. Borek,fbi~uty Legal~Adviser 
RE: Convention on the Elimination of 

All Forms of Discriminati9n Against Women 

Enclosed for your review and comment is our proposed 
analysis of the ,Women's Convention and the various 
reservations" understandings and declarations" upon ,~hi.c.h we ' ,
believe ratification should be conditio~~d. We believe :we' have ;,'",-,', """, 
taken into account the concerns and suggestions provided by 
many of your offices in response to my l!Iemorandum of January 
21. In some cases, we have identified a need for additional, 
information or analysis from your agencies as indicated in the 
enclosed text. 'Because there is a strong desire to move ahead 
wi th this tre'aty as quickly as possible i we would ask for your 
response withi~ the next two weeks, i.e~, no later than Friday. 
June 17. " 

r should note that with respect to several issues (in 
particular, women in combat, comparable worth and free health 
care services), we have proposed a resetvation or understanding 
which may, upon further research into the negotiating history 
and subsequent interpretation of the treaty, turn out to be 
unnecessary., The necessity of taking the reservation or 
understanding may also depend on whethe~, in the views of the 
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relevant departments and agencies, u;SJ law and practice can 
clearly be said to meet :the requirements of the Convention. 
The current version reflects the more cautious approach to 
these issues. 

If you have any questions, please contact David P. Stewart, 
Assistant Legal Adviser for Human Rights and Refugees, at (202) 
647-9328 (fax no~ 73~--7116) or me at 647-7942. 

I
i. . 

I 

I 

I 

i . 



DRAFT 


Dear Mr. Chairman: 

I am writing on behalf of the President to convey the 
Administration's strong support for ear)y ratification of the 
Convention on the 'Elimination of All Fo:rms of Discrimination 
Against Women. 

, 

As you are aware, the Uni ted states' 'signed this important 
human rights treaty in 1980 and it has been pending before the 
Senate ever since. Despite the expression of strong support 
for ratification by a wi~e spectrum of the non-governm~ntal 
community at several Congressional hearings, prior 
Administrations did'not embrace the Conventi0n and consequently 
the process of ratification has languished. Over 130 States 

· , ·.are ,now,' par.<ties,·to the Convention; ,the United States is not;t.:" ,." 

It is time to remedy this situation. 

The Clinton Administtation has plac~d particular emphasis 
on the protection and advancement of women's rights in the 
international community~ : We strongly supported inclusion of 
provisions on women's rights in the Vienna Declaration and 
Program of ActIon adopted at the Second World Conference on 
Human Rights last summer. We have taken steps t'o incorporate 
women's concerns into U.S. assi6tance programs, refugee 
programs, and population policy. We are funding projects 
around the world to assist women's groups and promote women's 
rights, ranging from expanding literacy and promoting health 
ciare to protecting refugee women. We are working closely with 
the United Nations to promote the systematic integration of 
women's issues into UN programs, the training of UN personnel 
to ensure sensitivity and competence in ,addressing gender-based 
abuses, and the appointment of more women to positions of 
responsibility in the UN., We strongly supported the 
appointment of a Special ~apporteur on Violence Against Women 
at the last session of the UN Human Rights Commission. Another 

The Honorable 

Claiborne Pell, Chairman 


Committee on Foreign Relations 

United States Senate 
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top priority is to ensur~ that the War £rimes Tribunal 
. investigating the former' Yugoslavia addresses the systematic 
rape of women as an instiument of ethnic cleansing. 

Ratification of the Convention at this time would serve 
both to underscore our commitment to women's rights and to 
enhance our ability to protect and promote those rights 
internationally. In particular, participation by the United 
States in the work of th~ Committee on the Elimination of 
Discrimination Against Women, which oversees implementation of 
the treaty by States Parties, would provide an opportunity for 
the United States to play an even more active and effective 
role in the articulation'and advancement of the principles of 
non-discrimination and equality for women around the world. , ., 

These principles find clear expresslon, of course, in our 

own domestic law. At both the federal ~nd state levels, 

current U.S. law provides strong guarantees of equal 

protection, as well as effective protec~ions~against 

discriminatory conduct .As a result, our law largely., complies 

-w.ith. the:\:,Fequiremerits ·of..]the·Convention·: .. Rati,fic,a'bion· can _,~".J •. 


therefore be premised ori a relatively small 

number of reservations, understandings and declarations. They 

are set forth in the attached list. . 


To assist the Committee in its consideration of these 

proposals, I am enclosing a detailed memorandum analyzing the 

requirements of the. Convention in relation to the relevant 

provisions of current U. S. law and explaining th'e reasoning 

behind each of the propoied reservations, understandings and 

declarations. . 


On behalf of the President, I urge the Senate to give its 

advice and consent to rat~fication of this important human 

rights treaty. 


Sincerely, 

Warren Christopher 

Enclosures: als 

PHOTOCOPY 
PRESERVATION 



Convention on the Elimination of 

All Forms of Discrimination .Against Women 


, 

Proposed Res~rvations, Understandings and 

Declaratiions of the United States 


1. Reservations 

Private Conduct 

"The Constitution and laws of the U~ited States establish 
extensive protections against discrimination, reaching all 
forms of governmental activity as well as significant areas of 
non-governmental activity. However, individual privacy and 
freedom from governmental interference in private conduct are 
also recognized.as among ·the fundamental'values of our free and 
democratic society.' The :United States understands that by its 
terms the tonvention requires broad regulation of private 
conduct, in particular under Articles 3 and 5. The United 
States does not accept any obligation under the Convention to 

.~~;.g;~;~,c.t !.eg~,~t!~tion qr ,to t,i?ke any othe,;r, . .".~,ct..;i.q,Q ,~,i, t}) r~.§p~ct to 
private conduct except as mandated by the Constitution and laws 
of the United States~" 

Combat Assignments 

"The United States reserves the right not to apply the 
Convention, in particular' Articles 2 and 7(b), with respect to 
service by women in military units and positions which may 
require engagement in direct combat." 

Comparable Worth 

"U.S. law provides strong protections against gender 
discrimination in the area of .remuneration, including the right 
to equal pay for equal work in jobs that are substantially 
similar. However, the UnIted States does not accept any 
obligation under this Convention to enact legislation 
establishing the doctrine of comparable worth as that term is 
understood in U.S. practite." 

Paid Maternity Leave 

"Current U.S. law doe~ not provide, and the United States 
does not accept an obliga~ion under Artible ll{2)(b) to 
introduce, maternity leave with payor with comparable social 
benefits without loss of former employment, seniority or social 
allowances." 
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2. Understandings ! ' 

Federal-Stat'e Implementation 

"The United States shall implement its obligations under 
this Convention by legislative, executive or judicial means, as 
appropriate under its federal system of government." .OR "The 
United States understands that this Convention shall be 
implemented by the Federal Government to the extent that it 
exercises jurisdiction over the matters, covered therein, and 
otherwise by the state ahd local governments. To the extent 
that state and local governments exercise jurisdiction over 
such matters, the Federal Government shall, as necessary, take 
appropriate measures to ~nsure the fulflilment ot this 
Convention." ' 

Freedom of Speech, Expression and Association 

"The Constitution and laws of the United States contain 

extensive protections of:individual freedom 9f speech, 

expression and association. Accordingly, the United States 


'dg,~HLnQt .accept. any ob~igati.onf,unp.er.i! th~s., Cd.hY.ention, in.' 
particular under Articles 5, 7, 8 and 13, to restrict those 
rights, through the adoption of legislation or any other 
measures, to the extent that they are protected by the 
Constitution and laws of the United States." 

Free Health Care Services 

"The United Sta.tes understands that'Article 12 permits 
States Parties to determine which health care services are 
appropriate in connection with pregnancy, confinement and the 
post-natal period, as well as when the ~rovision of free 
services is necessary, and does not mandate the provision of 
particular services (incfuding abortion) on a cost-free basis." 

3. Declarations 

Non-Self-Executing 

"The United States declares that, for purposes of its 

domestic law, the provisions of the Convention are 

non-self-executing." ' 
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Declarations (cont'd) 

Dispute Settlement 
I 

"With reference to Article 29(2), the United States 
declares that it does not consider itself bound by the 
provisions of Article 29(1). The specific consent of the 
united States to the jurisdiction ~f th~ International Court of 
Justice concerning disputes over the interpretation or 
application of this Convention is required on a case-by-case 
basis." 

PHOTOCOPY 
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Convention on the Elimination of 

All Forms of IDiscriminationAgainst Women 


Analysis of Provisions and Explanation for 
Proposed Reservations, Under~tandi~gs and Declarations 

The Convention on the Elimination of All Forms of 
Discrimination Against Women was adopted by the United Nations 
General Assembly on Decg~ber 18, 1979 and came into force on 
September 3, 1981. As of May I, 1994, there were 132 States 
Parties. The United States signed the treaty on July 17, 1980 
and President Carter trartsmitted it to ~he Senate for advice 
and consent to ratlfication on November 12, 1980. It has 
remained before the Senate since that time. The Senate 
Committee on Foreign Relations held a hearing on the Convention 
on August 2, 1990. 

I. Overview of the Con'vention 
I 

While gend~,;- dAs.G+imi~.at:i,pn. Js. firmiy .condemned. bytlle, ... ",,,,,.:;.,. 
Universal Declaration of Human Rights and by the International 
Covenant .on Civil and Poiitical Rights (which the United States 
ratified in 1992), the Cdnvention on th~ Elimination of All 
Forms of Discrimination Against Women contains the most 
specific prohibitions yet adopted by the international 
community in this area. 

, 
Definition of Discrimination. Article 1 of the Convention 

defines the term "discrimination" as encompassing any 
distinction, exclusion or' restriction ma'de on the basis of sex 
which has the purpose or ~ffect of impairing or riullifying 
human rights "in the political, economic; social, cultural, 
civil or any other field." Articles 2 through 16 set forth the 
sUbstantive obligations of the ConventiGn, requiring States 
Parties to undertake to eliminate such discrimination in all 
its forms and in every field of human endeavor, including 
politics, law, employment, education, health care, commercial 
transactions, and domestic relations. . 

General Obligations. At the heart of the Convention is the 
obligation of States Parties,set forth in Article 2, to pursue 
a policy of eliminating discrimination against women and, 
toward that end, to embody the principle of equality of men and 
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women in their national constitutions o~ other appropriate 
legislation, to adopt legislation and other measures 
prohibiting discriminati6n against women, to establish legal 
protections for women, and to ensure that no public authorities 
or institutions engage in any actor practice of discrimination 
against women. 

Under Article 2, Stafes Parties als~ agree to take "all 
appropriate measures" tOieliminate discrimination against women 
by any person, organizat~on or enierprise, to modify or abolish 
existing law~, regulations, customs and practices constituting 
discrimination against women, and to repeal all national penal 
provisions that discriminate against women. 

i .' 
. . 

Similarly, Article 3 requires State~ Parties to take all 
appropriate measures in "all fields" to ensure the development 
and advancement of women 'for the purpose of guaranteeing their 
exercise of human rights 'and fundamental freedoms on a basis of 
equality. 

, Article 4(1) permits,!' but does' not ~equire, "temporary 
.. '" . ~ .' ~ ,. . spec.:Lcil-".measiHes" -(i ..e,,·.a'ff i rmati ve action measures ),t<;)7"" .. 

accelerate equality of men and women but prohibits the 
maintenance bf unequal oi separate standards. Article 4(2) 
permi ts special measures :aimed at protecting materni ty and 
declares that they shall riot be considered discriminatory. 

i 

Specific undertakingi. Articles 5-16 set forth specific 
steps States Parties shall take to· give effect to their 
undertakings under the convention. I 

Article 5(a) obligates States Parties to take all 
appropriate measures to modify social and cultural patterns of 
conduct among their citizens for the purpose of eliminating 
sexual prejudices and ste~eotypes.' Arti~le 5(b) calls for 
"family education" to include "a proper understanding of 
materni ty as a social function" and a re'cogni tion of the common 
responsibility of men and, women for raising children. 

Article 6 requires adoption of :legislative or other 
measures to suppress all forms of traffic in women and 
exploitation of prostitution of women. 

Pursuant to Article 7~ States Parties to the Convention 
shall take all appropriate measures to eliminate discrimination 
a~ainst women in political activities and to ensure to women, 
on equal terms with men, the right to vote, to run for and hold 
public office, and to particiapte in forrilUlating and 
implementing government pdlicy. 
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Article 8 calli for kquality of men and women with respect 
to the opportunity to reb resent their ~overnments in 
international activities~ Article 9 requires such equality 
with respect to their nationality and that of their children. 

Article 10 obligates States Parties to take all appropriate 
measures to eliminate discrimination against women in order to 
ensure to them equal rights with men in the field of education, 
including in particular ~n the areas of: access to different 
types and levels of eduriation, eqcialcuiricula and facilities, 
scholarships, programs 'of continuing education and for school 
drop-outs, opportunities: for athletic participation, and access 
to family education information. 

In the field of employment, Article, 11(1) obligates States 
Parties to eliminate discrimination in order to ensure equal 
rights including in particular the right to work, to the same 
employment opportunities; to equal remuneration for work of 
comparable value, to social security, retirement, unemployment 
and diability benefits, to safe working conditions, to free 
choice of employment and;profession, and to promotion, job 

·,.,......::.s,e.c,urjty and,_,_t;t~aining., Article 11 (.2 )""requ.i res'..;.,bhat, appropr.i ate 
measures be takep to pre~ent discrimination against women in 
employment on the basis of marital status or maternity, 
including introduction of maternity leave with payor' 
cpmparable social benefits, promoting childcare facilities, and 
special protection to pr~gnant women in types of work proved to 
be harmful to them. Article 11(3) requires periodic review 
and, as necessary, revision of protective legislation in this 
area. 

In accordance with Article 12(1), States Parties must 
eliminate discrimination :against women in the delivery of 
·health care services in order to ensure ,equal access. Article 
12(2) requires States pa~ties to provide "appropriate" and, 
where necessary, free ser'vices in connection wi th pregnancy, 
confinement, and the post-natal period, including adequate 
nut-rition during pregnancy and lactation. 

Under Article 13 States Parties shall take all appropriate 
measures to ensure equal rights to family benefits, financial 
credit, and participation: in all aspects of cultural life and 
recreational activities·, I Article 14 sets forth a variety of 
rights and special programs for women living in rural areas. 

Pursuant to Article l~, States Parties must accord women 
equality with men before the law, a legal capacity identical to 
men in civil matters, equal rights to conclude contracts and 
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administer property, equal procedural rights before all courts 
and tribunals, and equal rights w~th regard to freedom of 
movement and choice of r~s idence a;nd domici Ie. 

with respect to domestic relations, Article 16 requires 
states Parties to take all appropriate measures to ensure 
equality of men and women in all matters relating to marriage 
and its dissolution, parenthood and other legal relationships 
with children, and property ownership, administration and 
disposition. It also requires a minimum age for marriage, 
marriage registration and the prohibition of child marriages. 

The Committee. Artiqles 17 through 22 contain the 
administrative and supervisory provisions of the Convention. 
Most importantly, Article 17 establishes a Committee on the 
Elimination of Discrimination Against Women (CEDAW), consisting 
of twenty-three experts of high moral standing and competence. 
Members of the Committee are elected by States Parties to four 
year terms but serve in their personal capacities. The basic 
function of the Committee'. is to consider det9i led reports from 
States Parties describin~ the legislative, judicial, 

• __ ''''':. d";""'~·"',,"-,.,... ~dmints...t.,r:.a,t :i,.ve,.,.or.. 9th,far. meas,uI;:.eF:l.'. JJ:U~y""h~:~e..ad.9P~t;~d,.. t.o :g ~ye
effect to' the provisions'pf the Corivention and the progress 
they have made in this re~pect. The first such report is due 
within one year of the en~ry into force of the Convention for 
the State concerned; supplementary reports are due thereafter 
every four years or whenever the Committ'ee requests~ The 
Committee also submits an: annual report to the UN General, 
Assembly. 

The Convention provides that the Committee shall "normally" 
meet for a a single two-week session each year. The Committee 
may make recommendations ~ased on the reports and information 
received from States Parties. In contrast to other supervisory 
bodies established to monitor implementation of human rights 
treaties (such as the Committee Against Torture or the 
Committee on the Elimination of Racial Discrimination), the 
Committee on the Eliminatlon of Discrimination against Women 
has no competence to consider complaints or petitions from 
either individuals or gov~rnments. . 

Final Clauses. The final clauses of the Convention are 
contained in Articles 23 through 30. Significantly, under 
Article 24, States Parties undertake to adopt "all necessary 
measures at the national level aimed at achieving the full 
realiz.ation of the rights:recognized in the present 
Convehtion." Article 28 ~pecifically provides that a 
reservation which is inco~patible with the object and purpose 
of the Convention "shall ~ot .be per~itted~" In point of fact, 
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States Parties have entered more reservations to this 
Convention than to any other widel'y-accepted human rights 
treaty. 

With respect to dispute settlement, ,Article 29(1) provides 
that any dispute between two or mdre States Parties concerning 
the interpretation or ~~p1ication of the Convention which is 
not settled by negotiation shall, ~t th~ request of one of 
them, besubmi tted to arJ:h tration.' If within six months from 
the date of such request·the parties ha~e been unable to agree 
on the organization of such an arbitration, any of those 

,parties may refer the dispute to the International Court of 
Justice. However, Article 29(2) permits a State Party to 
declare, at the time of signature or ratification, that it does 
not consider itself bound by the precedirig provision. 

II. Relevant U.S. Law 

Existing U.S. constitutional and statutoty law and practice 
provide broad and effective protections :and remedies for women 

t"""'n~"J,,,!,~!;"'''''' ,,_," '_._ ...,', .,;:,';"qg,aJ)ls t gender,~Qased, disCl,i.lTlin'aJ:.i;QP .. .' :," ,~"*,,,~,, ~ 

a. U,S, Constitution 

The Equal Protection Clause of the Fourteenth Amendment 
precludes any state from denying its citizens "the equal 
protection of the laws," Through the Due Process Clause of the 
Fifth Amendment, that prohibition is also applicable to the 
Federal Government. ~ Bolling v. Sharpe, 347 U.S. 497 
(1954). The Supreme Cour~ has interpreted the Equal Protection 
Clause as a "direction ,th~t all petsons similarly situated 
should be treated alike."; Cleburne y, Cleburne Liying Center, 
~, 473 U.S. 432, 439 (1985). In essence, it precludes 
governments from adopting: unjustifiable legal distinctions 
between groups of people,' .s..e.e. Plyler v. Doe, 457 U.S. 202, 
216-219 (1982), When subjected to ,court ,challenge on equal 
protection grounds, gender-based distinctioris must satisfy the 
requirements of "intermediate scrutiny. ":' Under that standard, 
a gender-based distinctio~ is justifiable only if it serves an 
"important governmental objective" and is "substantially 
related" to the achievemerit of that objective, See Craig v. 
Boren, 429 U.S~ 190, 197 (1976). While not as searching as the 
strict scrutiny that courts apply to racial or ethnic 
distinctions, this standard of review nevertheless requires 
that gender-based distinctions be supported by an "exceedingly 
persuasive justification.~ Mississippi Univ. for Women v. 
Hogan, 458 U.S. 718, 724 (1978). Absent 'such a showing, 
gender-based distinctions violate the Equal Protection Clause. 
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The Equal Protection!Clause has beeh interpreted to apply 
only to intentional discriminatiori. Accordin~ly, its 
prohibitions do not reach laws or ~ractices which are on their 
face gender-neutral but which have a dlspara~e impact on 
women. ~,.~, PersOnnel Administrator v. Feeney, 442 U.S. 
256 (1979). In .addition) its stricture~ are violated only when 
there is sufficient goveinmental involvement for the 
discrimination to constitute "state action." .s.e.e. Civil Rights 
Cases, 109 U.S. 3 (1883),' and Luga:r v. Edmonson, 457 U . .s.922 
(1982). . .'! I' 

;:,' 

Thetonstitution als6 expressly protects a woman's right to 
vote. The Ninete'eth Amendment, adopted' in 1~20, provides that 
the right of citizens of !the unitedStafes to vote shall not be 
denied or abridged on account of s~x. ~ 

b. Federal Legislation
i 

. . I ' : : 
Over the years, Cong~esshas enacted a number of statutes 

prohibiting discrimination on the basis :of sex in a host of 
fields. .' ~ 

. , 
. '" • _•. ~.'1... 	 . .._" .i"" ' , " ,.. ''; " _ , .. '" .....,'::. . -',·:;:.'1'J.I.--:~;";'Jf'·," 

In the field of education, for:exam~le, the constitutional 
prohibitions against gender-bas~d classifications are . 
supplemented by. a broad tietwork of feder'al statutes and 
regulations designed to ~r~clude discriciination on. the basis of 
sex and to promote educatjonal equity f6'r women. Although they 
apply only to public ins~itutions and cettain private 
institutions that 'receive' federal financial assistance, .as a 
practical matter these la,ws and regulatfons cover most 
educational institutions ~n the United States. This is 
particularly the case with respect: to higher education 
insti tutions. " . 

Most significantly, T~tle IX of the Education Amendments of 
1972, 20U.S.C .. § 1681 ~.tJ~., prohibit:s sex discrimination in 
certain federaliy assiste~ educatio~ programs or activities. 
The Women's Educational E~uity Act:of 1978, 20,U.S.C. §§ 
3041-47, provides educatibnal equity foiwomen in the United 
States as well as financial assistance t;o enable educational 
agencies and institutions: to, meet the re'quirements of Title 
IX. The Carl D. Perkins yocational'and ~pplied Technology 
Education Act, 20 U.S.C. § 2301 .e.t..s.rut., provides for the, 
development of programs tbeliminafe sexual stereotyping in . 
vocational educ.ation and career steering:'. The Equal 
Educational Opportunities; Act, 20 U.S.C.,§ 170l.e.t. ~q 
prohibits states from denying equal educ~tional opportunities 
to an individual ,on accou~t of his or he~ race, color, sex or 
national origin. . i 

, 	 I 

I 
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The actual administration of public, elementary and 

secondary schools is a responsibi~ity of the states, not the 

federal government, and textbook revision is generally 

regulated by. state commissions. There is no federal law that 

requires revision of textbooks to eliminate sexual stereotyping. 


Title VII of the Civil Rights Act of 1964, codified at 42 
U.S.C.§ 2000e ~~, is the primary federal statute 
addressing discriminatio~ in employment~ Subject to certain 
exceptions, it provides a minimum standard of protec~ion for 
both men ana women by pr6hibiting disdri~ination by employers 
(including public employers) against any individual "because of 
such individual's race, color, religion, sex, or national 
origin" in hiring, firing, compensation, terms, conditions, or 
privileges of employment and in limiting, segregating or 
classifying employees orapplicatants. It prohibits such 
discrimination by employers, labor organizations and employment 
agencies affecting commerce. Complaints under this statute are 
initially filed with the :Equal Employment Opportunity 
Commission or, in the case of federal government employees, 
with the equal employment officer at the employee's agency . .In 
1991,,, congr,ess."amended.T:tt.1eVI I to provide addi t iona'l~~··remed.fes,"'"'·"" 
for intentional discrimination in the workplace.' 

Title VII also prohi~its gender base,d discrimination in job 
training and apprenticeship programs. ~ 42 U.S.C. § 
2000e-2(d). Programs anQ activities re~eiving federa1 
assistance are subject to the same prohibition under § 
167(a)(2) of the Job Tra~ning Partnership Act, 29 U.S.C. § 
1577(a)(2) . 

The Equal Pay Act of '1963, 29 U.S.C. §206(d), requires 
equal pay for equal work on jobs requiring equal skill, effort 
and responsibility which ~re performed tinder similar working 
conditions. Title VII al~o prohibits gender-based 
discrimination in compens~tion more bro~dly than the Equal Pay 
Act. ~ county of Washington v. Gunther, 452 U.S. 161 
(1981). Contemporary U.S'. non-discrimination law dO,es not, 
however, include the,concept of "comparable worth," i.e., the 
requirement of equal compensation for jobs of the same value in 
the same place of employment (jobs judged to be of comparable 
worth according to measurements such as knowledge, skill and 
effort required, level of responsibility, and working 
conditions). ~,~, International Uhion, UAW v. Michigan, 
886 F.2d 766 (6th Cir. 1989); American Nurses' Association v. 
State of Illinois, 783 F.2d 716 (7th Cir,. 1986); AFSCME v. 
State of Washington, 770 F.2d 1401 (9th Cir. 1985). 
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The Pregnancy Disability Act, codified at 42 U.S.C. § 
2000e(k}, prohibits empldyers from providing less favorable 
treatment of pregnancy-related conditions in comparison to 
other conditions. The Family and Medical Leave Act of 1993, 
codified at 29 U.S.C. §§ :2601 et ~., p,rovides among other 
things that certain public and private sector employees have 
the right of up to twelve weeks of unpaid leave per year for 
the birth or adoption of a child, acquiring a foster Child, or 
the serious illness of a ;child, spouse, parent or the employee 
him or herself. 

The Equal Credit Opportunity Act, codified at 15 U.S.C. § 
1691, prohibits discrimination on account of sex or marital 
status in the granting oi terms of cred~t, including approval, 
denial, renewal or extension. It applies to all creditors who 
regularly extend credit, including,banks, small loan and, 
finance companies, retai 1; and department stores, credit card 
companies and credit unio~s: Creditors ~ay not require a 
married woman to apply in; her husband's name, refuse her credit 
in her name, or inquire about fertility or family planning. 
They may not ask for information concerning her spouse unless 
j,o~J~t1;,_,p:t~.qJ,t"~s"s.o,J.)..g,h.t:,, ,the, &PO,l,lt3t:!,,:v~JJ:t, ,use .. th~ri._aC:c:Ou-nt" Or ,the:"" 
applicant is relying on the spouse's income or support in 
seeking the credit. ' 

The Fair Housing Act,: 42 U.S.C. § 3604, prohibits sex 
discrimination in connection with the sale or rental of housing. 

c. state and Local Ariti-Discrimination Measures 

The constitutions of sixteen states now include provisions 
for the protection of women's rights. ,In addition, most of the 
states and many large cities have adopted their own statutory 
and administrative schemes for protecting individuals from 
discrimination on the basis of gender in fields actively 
regulated by state and local governments. For example, state 
constitutions and statutes typically protect individuals from 

',discrimination in housing ~ employment, public accommodations, 
government contracting, ctedit transactions and education. As 
a result, a particular di~criminatory act might well violate 
federal, state and local ,law -- each with its own sanctions. 
To varying degrees, states may provide protections which differ 
from or exceed the minimum requirements of federal law. Where 
such protections exist, state or municipal law also provides 
judicial or administrative remedies for victims of 
discrimination. 

I 
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d. Enforcement and Remedial Mechanisms 
I 

Existing U.S. law pr0vides extensive remedies and avenues 
for seeking redress for ~cts of discrimination, including those 
based on gender. A person claiming to have been denied a 
constitutionally protected rig6t, for example under the Due 
Process or Equal Protection Clauses of the Fifth or Fourteenth 
Amendments, may assert that right directly in state or federal 
court. The federal Civil Rights Acts typically provide 
statutory remedi~s; for example, under the 1871 Act, 42 U.S.C. 
§ 1983, a person complairiing of. discrimination resulting from 
actions taken under color of state. law may seek civil damages 
and injunctive relief "against the responsible s~ate official. 
Federal officials may be 'sued for damages directly under 
provisions of the Constitution.~, ~, Davis v. Passman, 
442 U.S. 228 (1979) (damages suits: against federal officials 
arising out of alleged s~x discriminatidn in violation of equal 
protection requirements may be brought directly under the Fifth 
Amendment). . 

The Civil Rights Division of the Department of Justice has 
principal' responsibility ·for the effective enforcement of. ",~ .. ~,",. 
'"feder a 1 ciy'i 1'"['i'9I1t5 Taws-;~''''''in particula'r . foi:the Ci"vi r'Righ'£'s' ... 
Acts of 1964 and 1991 and Executive Order No. 12250 (which 
requires all executive departments and agencies to eliminate 
racial, religious and sex dis.crimination). Primary 
responsibility for administration of the Fair Housing Act is 
vested with the Secretary of Housing .and Urban Development. 
Where Congress has so provided, the federal government may 
itself bring civil actions to enjoin acts or patterns of 
conduct that violate cons~itutionai rights, and in some 
instances is empowered td prosecute tho~e who use force or 
threat of force to violate a person's rights to 
non-discriminatiori. . 

I 

The Equal Employment Opportunity Commission, an independent 
agency within the executiye branch established by the Civil 
Rights Act of 1964, haso~ersight and compliance 
responsibilities concerni~g the elimination of discrimination 
based on race, color, religion, sex, national origin, . 
dis~bility or age by priv~te employers in all aspects of the 
employment relationship. : The U.S. Commission on Civil Rights 
collects information on discrimination or denials of equal 
protection of the laws because of race, color, religion, sex, 
age, handicap, or national origin or in the administration of 
justice in such areas as ~oting rights, enforcement of federal 
civil rights laws, and eq~ality of opportunity in educ~tion, 
employment and housing. It evaluates federal laws and makes 
recommendations to the President and the Congress concerning 

I 
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the effectiveness of governmental equal opportunity and civil 
rights programs. 

other federal departments and agencies also have 
enfo rcement respons ibi 1it ies . For, example, wi thin the 
Department of Education,the Office for'CivilRights is charged 
with administering and enforcing the civil rights laws related 
to education. The Office of Civil Rights within the Department 
of Health and Human Services administer~ laws prohibiting 
discrimination in federally-assisted health and human services 
programs. Authorities within the Department of Labor 
administer programs dedicated to equality in government 
contracting. 

III. Artic1e-By-Article Analysis 

A careful. comparison ~f the sUbstaniive provisions of the 
Convention against existi~g provisions of U.S. law and practice 
reveals both a very substantial degree of compliance with the 
treaty's requirements as well as the need for a limited number 

,of",;PEiser:..":ations"",' l.i'nders'tandings .and declarations "·a,dd·Itessed to;~o,.. 
specific provisions of th~ Convention. 

Article 1 -- Definition 

Article 1 defines "di~crimination against women" as 

including: 


"any distinction, exclusion or 'restriction made on the 
basis of sex which has the effect or purpose of impairing 
or nullifying the recpgnition, enjoyment or exercise by 
women,irresp~ctive o( their marital status, on a basis of 
equality of men and women, of human rights and fundamental 
freedoms in the polittcal, economic, social, cultural, 
civil or any other fi~ld." " 

Private Conduct. The definition of discrimination in 
Article 1 is sufficiently: broad to apply' not only to activities 
of the federal or state governments but also to those of 
private organizations, associations and individuals. The 
effect of this definition, especially wh.n read in conjunction 
with the substantive obli~ations imposed by Articles 3 and 5 
concerning patterns of conduct, is to reach into areas that are 
not regulated by the federal government, either because of 
constitutional constraints or as a matter of public policy. 
First, as indicated above, the conitituttonal prohibitions on" 
gender discrimination onlt apply where there is suffitient 
governmental involvement so as to satisfy the "state action" 
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requirement. Second, a number of federal anti-discrimination 
statutes that apply to private conduct do not extend to all 
such conduct. For example, Title VII of the 1964 Civil Rights 
Act does not apply to private employers with fewer than 15 
employees, religious institutions, or tax-exempt private 
clubs. Similarly, Title ,IX of the Education Act Amendments of 
1972 does not apply to private institutions that receive no 
federal funds. Moreover, certain types of private institutions 
that do receive federal funds are exempted from the strictures 
of Title IX. ' 

Accordingly, it is a~propriate to c;ndition U.S. 
ratification upon a reservation, similar to the one proposed in 
connection with the Convention on the ElImination of All Forms 
of Racial Discrimination, which acknowledges the limitations 
imposed by the U.S. Constitution and laws upon the ability of 
the federal government to regulate private conduct. The text 
of that reservation is as: follows: 

"The Constitutio~ and law~ of the United States 
establish extensive protection~ aga{~st discrimination, 

, .. '_,he 'I, ·.'''''''''''''~~C'':- .. r,~,achtrig"a 11 forms o( governmentc:tl~:,_a9,~'J~v;Jty,~~§w,e,J:J~"as,
significant areas of non-governmental activity. However, 
individual privacy and freedom from governmental 
interference in private conduct are also recognized as 
among the fundamental: values of our free and democratic 
society. The United States understands that by its terms 
the Convention requires broad regul~tion of private 
conduct, in particular under Articles 3 and 5. The United 
States does not accept any obligation under the Convention 
to enact legislation br to take any other action with 
respect to private cohduct except as ~andated by the 
Constitution and laws' of the U~ited States." 

What Constitutes Discrimination. Read broadly, the Article 
1 definition of discrimination would app~ar to reach any 
"distinction, exclusion or restriction" that is based on 
gender. The definition must, however, be construed against 
genera,lprinciples of int~rnational law. Under those 
principles, the definition would not bar each and every 
gender-based distinction,' but only those' that cannot be 
justified. Most obviously, an unjustified distinction would be 
one that is arbitrary or invidious. A gender-based distinction 
that is not intended to achieve some important purpose would 
also constitute discrimination that is prohibited by the 
Convention. This construction of ~he Ar~icle 1 definition of 
discrimination is consistent with U.S. law: a gender-based 
distinction can withstand: constitut:ional:, challenge if it serves 
an important objective and is subs~antially related to the 
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achievement of that objective. In other words, a distinction 
that is supported by a weighty justification does not 
constitute impermissible·discrimination. Similarly, under 
federal anti-discrimination statutes, gender~based distinctions 
are permissible in certain circums~ance~. For example, under 
Title VII, such distinctions can be justified in some cases as 
"bona fide occupational qualifications." 

Another key point is ~that the Article 1 definition of 
discrimination only covers distinctions that are "based" on 
.gender .. In short, a dis~inction must s~ecifically classify 
women differently from m~n before it will trigger concern under 
the Convention. Accordingly, the definition does not reach 
gender-neutral distinctions that have an adverse effect on 
women. This is consistent with U.S. constitutional law: the 
equal protection standard of intermediate scrutiny generally 
only applies to gender-based distinctions, not gender-neutral 
distinctions. A gender-neutral distinction will be subjected 
to intermediate scrutiny:only if it can.be demonstrated that 
the distinction was moti~ated by discrim~nat9ry intent. See 
Personnel Administrator v. Feeney, 442 U.S. 256, 273-74 (1979). 

, 
~.~_/I',."k:.l<","'" ' " "', ', •. J. • ,_ '. ',:.~. ·,.,~"'ol~l~'. " ~··=-t1):fl;.~'t';'r "'~"1,1;:~",' ,",.,",h'1- v ,.:4;, ,'{'I' ",.! ";. ".'.'

In some respects, however; U.S. law '~s broader than Art~cle ' 
1 of the Convention: some federal laws proscribe gender-neutral 
practices that have a disparate impact on women where such 
practices cannot be just~fied. This is true of Title VII of 
the 1964 Civil Rights Aci (as modified by the 1991 Civil Rights 
Act), which provide~ that gender-neutral employment practices

I ' 
that have an adverse eff~ct on women in the workplace must be 
job-related and consistent with business'necessity. See 42 
U.S.C. § 2000e-2(k); Dot~ard v. Rawlinson, 433 U.S. 321 
(1977). It is also true of the Fair Housing Act. ~ R. 
Schwemrn,Housing Discrimination Law and Practice §' 10.04 (1990) 
(noting that although th~ Supreme Court has yet to address the 
issue, lower courts have uniformly held that the Fair Housing 
Act reaches practices tha~ have a dispaiate impact on groups 
protected by the statute':. And it is true of certain portions 
of the regulations 'implementing Title IX of the Education Act 
Amendments of 1972. ~ 34 C.F.R. §§106'.21(a)(2), 
106.51(a)(2). Furthermor~, even in co.nstitutional cases, 
gender disparities arising out of gender-neutral practices may 
give rise to an inference; of the discriminatory intent that is 
necessary to prove an equal protection,violation. ~ 

• • I
Personnel Adm~n~strator V~ Feeney, 442 U.S. at 274. 

Marital Status. Marital status is not a protected category 
under exisiting federal law, ~lthough se~eral states prohibit 
di~crimination on that basis. However, the phrase . 
"irrespective of their marital status" in the definition in 

, 
,I" 
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Article 1 does not require identical treatment of married and 

unmarried women, but rather that married or unmarried women may 

not be treated differently from similarly situated men. Such 

distinctions are subject :to challenge under the constitutional 

doctrine of equal protectiion. : 


Appropriate Measures., 
I 

The Convention affords States 
Parties a measure of flexibility and discretion in implementing 
its substantive obligations. 'The principal undertaking of 
State Parties is to take .i"all appropriate measures" to ensure 
equality in the various fields covered by the Convention. The 
only exceptions are Article 9, which provides that states shall 
grant women equal rights with men to acquire, change or retain 
their nationality, as well as equal rights with respect to the 
nationality of their chil~ren, and Articie 15, regarding 
equality before the law; current U.S. law satisfies both 
obligations. 

Article 2 -- General Obligations 

The general- obligation 'of States' Par:ties to the Convention 
.' ,_ "" ).... ","'. r,~.1f);,.\~.j.':;,:.:;:" •• _. ~~ ... ·t:,k~-,\ ••~. " ~ . .' ,. , " • ,~~'l_" 

IS, urider Atticle 2, -"to ~ursue by all appropriate means ... a 
policy of eliminating discrimination against women." The 
article identifies seven specific steps States shall take 
toward this end. 

Article 2(a) requires l a State Party to embody the principle 
of equality of men and women in its constitution or legislation 
and to ensure the "practical realization ,of this principle," 
Articles 2(b) and (c) req~ire a State Party to adopt 
"appropriat~ legislation ~nd other measures" prohibiting 
discrimination against wofuen, to establi~h "legal protections" 
of the rights of women on'an equal basis with men, and to 
ensure the "effective protection of women from any act of 
discrimination." Under Article 2(d) ,Sta,tes Parties must 
refrain from acts or practices of discrimination and ensure 
that public authorities and institutions do likewise. Article 
2(e) further requires them to take '''all appropriate measures to 
eliminate discrimination against women by any person, 
organization or enterprise" and under Article 2(f) they must 
take "all appropriate measures, including legislation, to 
modify or abolish existing laws, regulations, customs and 
practices which constitute discrimihation against women." 
Finally, Article 2(g) req~irei the repeal of "all national 
penal provisions" which constitute discrimination against women. 

-" 
.' -.~:! f~l';~,,!~.J\! 

PHOTOCOPY 

PRESERVATION 




'-14
. 

U.S. Implementation.; As a matter of law and national 
policy, the United States does condemn and seek to eliminate 
discrimination against women. The principle of the equality of 
men and women is reflected in the Fourteenth Amendment to the 
Constitution, as. well as ·in federal and state legislation. As 
discussed in more detail 'elsewhere in this analysis, current 
U.S. law at the federal, state an~ local levels includes an 
increasing array of prov~sions of the type generally 
contemplated by this article. Whil~ few would argue that 
gender-based discrimination does nbt exist in the United States 
or that there is no rObmifor additionaliegislative and othet ' 
steps in this regard, it :is not open to. serious debate that the 
legislation and other me~sures currently in force in the United 
States are sufficient to 'meet the general requirements set 
forth in Article 2. Article 2 would not, therefore, require an 
Equal Ri~hts Amendment to the United States Constitution. 

However, Article 2 dries implic~te s~veral issues of 
importance .. 

Federalism. The first is the question of compliance by 
state .and locaL goy,~;.~Xll:nents ...... !.\.1=t:·ic1e 2 (d): "imposes an ....;o.:.~~t~,~ 
obligation to ensure that, "public authorities and institutions" 
refrain from discriminatipg against women; read in conjunction 
with Article 24, this provision ~ould r~quite the Federal 
Government to ensure that:. governments at all, levels comply with 
the Convention. Many of the specific areas covered by 
subsequent articles of the Convention (in particular, Articles 
5, 6, 10, 13 and 16) are within the purview of state and local 
governments, rather than the federal government. Nothing in 
U.S. law prohibits the Federal Government from committing its 
constituent units to the goal of non-discrimination; by the 
same token, there is no d~sire to "feder.alize" such areas or to 
take them out of the hands of the state and local governments. 
It is for this reas6n that the Administiation proposes to 
condition ratification of' the Convention upon a "federalism" 
understanding similar to the one adopted in connection with the 
ratification of the International Covenant on Civil and 
Political Rights and proposed in connection with the Convention 
on the Elimination of All Forms of Racial Discrimination: 

"The United States shall implement its obligations 
under this Convention:by legislative~ executive or judicial 
means, as appropriate,under its fede~al system of 
government." QR "The Uni ted States.: understands that this 
Convention shall be implemented by the Federal Government 
to the extent that it :exercises jurisdiction over the 
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matters covered ,therein, and otherwise by the state and 
local governments. To the extent that state and local 
governments exercise jurisdiction over such matters, the 
Federal Government shall, as necessary, take appropriate 
measures to ensure the fulfill~ent qf this Convention." 

Private Conduct. The second issue concerns the limitations 

on governmental regulation of private conduct under the U.S. 

constitutional system. Specifically, Article 2(e) requires 

States Parties to take "all appropriate 'measures to eliminate 

discrimination against w~men by any person, organizati6ri or " 

enterprise." The Committee on the Elimination of 

Discrimination Against Women, in its General Recommendation No. 

19, has emphasized that "'discrimination under the Convention is 

not restricted to action~ by or on behalf of Governments." 

While U.S. law is not so limited, the p~ain meaning of Article 

2(e) would reach areas of individual activity protected by the 

principles of freedom of religion, speech and association and 

other privacy rights guaranteed under the U.S. Constitution. 

Similar concerns are raised by Articles 3, 5.., 7 and 13. For 

this reason, a reservation is required concerning "private 


~._condu,ct,'~" "as;;;"'i.ridlc,ated~;,,abo:ve in', the' dis'eu'ss ion of ,Arti~,le::L'. ' " - ,::.;.,:', 

Effect on the Military. Third, current U.S. law contains a 
number of provisions reflecting gender-based preferences and 
restrictions related to m:ilitary service. For example, the 
males~only Selective Service Act, 50 App. U.S.C. § 451 gt ~., 
remains in forc~, and although it is inactive, the selective 
service infrastructure remains available,should it be required 
for the national defence. s..e..e. Rostker v. Goldberg, 453 U.S. 57 
(1981). In addition, although the principal statuto~y 
exclusion (10 U.S.C. § 60~5) has b~en repealed and women are 
now permitted by federal law to voiunteer for all non-combat 
and many combat positions~ the Departmeri~ of Defense and the 
Miiitary Services retain certain policies that preclude women 
from serving in units and: positions whose mission requires 
routine engagement in dir~ct combat on the ground. ~,~, 
P.L. 103-160, § 542. Thekefore, it is considered appropriate 

to condition ratification upon a reservation as follows: 


"The United States reserves the right not to apply the 
Convention, in particular Articles 2 and 7(b), with respect 
to service by women in military unit~ and positions which 
may require engagement in direct combat." 
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Article 3 Development and Advancement of Women 

Under Article 3, Sta~es Parties are:broadly required to 
take "all appropriate me~sures, including legislation, to 
ensure the full development and advancement of women, for the 
purpose of guaranteeing t;hem the exercise and enjoyment of 
human rights and fundamedtal freedoms o~a basis of equality 
with men." This obligati:on is expressly: applicable "in all 
fields, in part~culai th~ political, social, economic and 
cultural fields."· ' 

The Committee has ta~en the vi~w that, like Article 2, the 
general language of Artic~e 3 creates substantive obligations 
on States Parties in addftion to those imposed by the more 
specific provisions of Ar:ticles 5-16. SSUl General 
Recommendation No. 19. T:o date, however, it has not relied 
upon Articie 3 to reach ~reas whic6 are hot covered by other 
articles of the treaty. : 

Private Conduct. Bec~use of i~s br~adth, this Article 
could be interpreted as obligating: the Feder'al Government to 

", ,.;.. pl':"Qh,!:1.?J t ·d~scrJJ'Qj.,natory a~ts in,. ar~as Qf'";PIJ'y.aJ:;g~;'J'P.op:d,l,lct·.J;).~yond·
the permissible reach of governmental regulation. Accordingly, 
ratification should be coriditioned'upon ~he "private conduct" 
reservation proposed ab~v~. i 

! :; 
I 

. 
. 

,.. 
Article 4 -- Temporary Sp~cial Measures , . 

'.' 
Article 4 providesth~t "temporary special measures aimed 

at accelerating d.e. facto ~quality betwe~'n men and .women shall 
not be considered discrimination" ~ithi~the meaning of the 
Convention. Such measures Shall "ih no way entail as a 
consequence the maintenanbe of unequal ot separate standards." 
They must be discontinued "when the obj,ectives of equality of 
opportunity and treatment, have beeq achieved." Moreover, 
adoption of "special measures ... qimed .a't protecting 
maternity" shall not be c6nsidered discriminatory. 

Although the committe1has' encourage~' states' Parties to 
make more use of "tempora~y speciai meas~res," Article 4 does 
not require them but provides only that they shall not be 
considered discriminatory: Whether such'measures are in fact 
necessary, and which measures might be appropriate, is·left to 
the discretion of each State PartY.i 

. , 

Affirmative Action. A number df existing goverrimental and 
private affirmative actioA measure~ ~ould be considered 

,I 

i 

'I 
I 
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"special measures" for purposes of Article 4 of the 
Convention. These measu,res include gen,der preferences in 
education, employment, a:nd public contr.:acting. Under U.S. law, 
such measures must satisfy applicable constitutional andlor 
statutory requirements. :-See Johnson v, Transportation Agency, 
480 U.S'. 616 (1987) (employers may adop't affirmative action 
plans providing employment preferences 'for women in order to 
eliminate gender imbalan¢e in traditionally segregated job 
category without offending Title VII of Civil Rights Act of 
1964, so long as plans are temporary measures that do not 
create an absolute bar to advancement of men); Lamprecht v. 
l.C..C., 958 F.2d 382 (D.C. Cir. 199'2,) (government affirmative 
action programs that establish preferences for women satisfy 
constitutional requireme~ts if they promote an important 
governmental objective and are substantially related to that 
objective); ~~ 29 C.F.R. § 1608 (Equal Employment 
Opportunity Commission guidelines on establishment of 
affirmative action measures in the workplace); Executive Order 
11,478 (requiring federal government agencies to establish 
affirmative action plans'in employment); Executive Order 11,246 
(requiring federal goverrtment contractors to take affirmative 

',act:i'ori,;,measures) .' " .' " ,;":,, ' ., -,' "JM'''' , 

Article 4 of the Convention does not impose any obligation 
that would require the United States to adopt any affirmative 
action measures for women that are inconsistent with 
constitutional or statutory requir~ments~ Nor would it prevent 
the adoption of affirmative action measures that are consistent 
wi th those requi rements. ; 

, 

Maternity. Under Article 4(2), "special measures ... aimed 
at protecting maternity shall not be considered , 
discriminatory." This p~ovision does not require adoption of 
such measures. There is ~urrently no provision of federal law 
that either forbids or mandates the establishment of special 
measures to protect mate~nity. Federal law provides for a 
number of progra~s specif~callybenefiting pregnant women and 
contributing to improved fetal health and child-bearing. 
Discrimination in employment on the basis of pregnancy or 
related disabilities is addressed by the Pregnancy 
Discrimination Act of 1978, 42 U.S~C. §2000e(k), which 
prohibits employers from taking special measures to protect the 
fetus unless pregancy interferes with the woman's ability to 
perform her job. In International Union, UAW v. Johnson 
Controls, Inc., --- U.S. ---, III S. Ct. 1196 (1991), the 
Supreme Court held invalid an employer's fetal protection 
policy under ,this statute. 
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Article 5 - Gender stereotyping and Family Education 

Article 5 obliges States Parties to take "all appropriate 
measures" (a) to modify the social and cultural patterns of 
conduct among their citi~ens to eliminate prejudices and 
conduct based on the idea of gender superiorit~ or sex-role 
stereotyping, and (b) to ensure that "family education" 
includes "a proper understanding of maternity as a social 
function" and the equal ioles of men and women in r~ising 
children. The Article e~phasizes that the "interest of the 
children is the primordial consideration in all cases." 

The Committee has adopted several General Recommendations 
interpreting this Article. In General Recommendation No.3, 
the Committee urged Stat~s Parties' to adopt education and 
public information programs to help eliminate prejudices and 
practices that hinder "the full operatiQn of the principle of 
the social equality of women." In General Recommendations 12 
and 19, the Committee emphasized that violence against women 
constitutes a form of social and cultural di$crimination which 
seriously inhibits women's ability to enjoy rights and freedoms 

,:_:,,~.:9n a basis of ~quali tywitl1., rri~D-:,,,,;,pndrec()Ill:lJ),ende,d .:t,hat, States . 
Parties undertake a seri~s of specific m~asures (such as 
providing criminal penaltiies and civil remedies for 
gender-based violence, as, well as suppor't and rehabi Ii tat ion 
services) to overcome vio~ence against women. , 

I 

U.S. Implementation. 'At the feQeral level, there currently 
exist a number of public education, information and grant 
programs regarding gender equa1ity~ These include initiatives 
authorized by the Women's! Educational Equity Act ("WEEA"), 20 
U.S.C. § 3041 g£~, under which the u.s. Department of 
Education undertakes studies that examine the nature and extent 
of sex bias, sex discrimi~ation and sex role development. Sex 
education research is administered by the Department's Office 
for Educational Research and Improvement. The Carl D. Perkins 
vocational and Applied Technology Education Act, 20 U.S.C. § 
2301 ~~, as amended by P.L. 101-392, (1990), contains broad 
provisions addressing gender equity, including allocation of 
funds for programs and activities at the state level that 
eliminate sex bias and st~reotyping in vocational education. 
The Even Start Family Literacy Programs Act, 20 U.S.C. § 2741 
et seq., as amended by the National Literacy Act of 1991, P.L. 
102-73,provides funds fo~ family-centered education programs 
to help parents become full partners in the education of their 
children. In addition, a:number of public programs concern 
violence against women, for example (REED EXAMPLES). Moreover, 
[NEED EXAMPLES ,of programs concerning recognition of the common, 
responsibility of male and female parents??] 
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However, the Convention may be interpreted as requ1r1ng the 
Federal Government to implement additional programs of this 
nature in order to meet :i ts obligations under Article 5. 

! 

Private Conduct. Th~ federal government does not regulate 
family education or inteTpersonal relationships. Although the 
obligation is limited to: "appropriate measures," the proposed 
reservation on private c~nduct, discus~ed above, also ensures 
that Article 5 is not construed so broadly as to'~equire the 
Federal Government to regulate private interpersonal 
relationships in order to eradicate culturally prevalent, 
gender-based prejudices and stereotypes. 

Speech. Although th~ Convent ton does not contain a 
specific provision barring discriminatory speech, it is 
important to clarify that Article 5 is not construed as 
imposing obligations on States Parties to take action against 
those who advocate "the idea of inferiority or the superiority 
of either of the sexes.": Under Uo'S. law, the free speech 
guarantees of the First Amendment permit individuals to 
disseminate such If ideas." ~,~, American Booksellers. . " Asso'ciittion·,..ln'c-.v., Hudl'lut,77l'·'F"i,2d 323 (7th Cir. 1985), ..."" ,,,,,,',m:'J" 

aff'd, 475 U.S. 1001 (1986). (Of cour~e~ employ~rs do not have 
a First Amendment right to harass their 'female employees, and 
such conduct is barred by Title VII of the 1964 Civil Rights
Act.) i ' 

For this reason, the'Administr~tion:proposes to clarify for 
the Committee and all other States Parties the limits imposed 
on governmental action iQ this regard by the Constitution, 
through adoption of an urtderstanding as follows: 

"The Constitutidn and laws of ~he United States 
contain extensive pr~tecfi6ns of individ~al freedom of 
speech, expression arid association. Accordingly, the 
United States does ndt accept any obligation under this 
Convention, in particular under Articles 5, 7, 8 and 13, to 
restrict those rights, through'the adoption of legislation 
or any other measures" to the extent, that they are 
protected by the Cons~itution and laws of the United 
States." 

Article 6 - Prostitution 

Under Article 6, States Parties must take "all appropriate 
measures, including legislation, to suppress all forms of 
traffic in women and exploitatiori of prostitution of women." 
Prostitution of women as such is not prohibited; rather, it is 
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the "exploitation of pro~titution": and' ~traffic in women" which 

must be suppressed in all their fo~ms. ,;See Gene r a 1 
..Recommendation No. 19. i . i 

No federal statute pJohibits t~e ex~olitation of 

prostitution (or prostitution itse'lf);: q.enerallY, these are 

matters left to state regulation. ; Howev'er, every state 

jurisdiction prohibits p~ostitution (with the sole exception of 

Nevada, which prohibits.street prostition but authorizes 

state-licensed houses. of [prostitution) and criminalizes related 

acts which constitute its exploitation, ';such as soliciting Q"r 

patronizing a prostitute 'and procu~ing (~.e., pimping and 


.pander ing). ' 
'l, 

ISSUE: Are brotheiowners in Nevada .'allowed by law to 

"exploit" prostitutes fori money? If so, could Nevada be forced 

by the Federal Gov I t to comply? R~servcd:ion needed? 


. ) 

Existing federal law :provides a measure of regulation over 

"traffic in women." •Tran:sportation of an inoividuai in 

interstate or foreign cOmInerce for the purpose of prostitution 


•.... is a ,feqera,J .. c:~.trIJ.§.,.. as.js;.Jq;lOwingly .P.e:t.s:uadihg.an .indiy:idua.1,;,t'O·...i'·".~., 
travel in interstate or fprei.gn commerc~ for that purpose. See 
the "White Slave" or "Manh Act," c~difiea ~t 18 U.S.C. J 
2421-2424. Anione travel~ing in, or using a facility in, 
interstate commerce for tpe purpose of prostitution would 
violate 18 U.S. C. § 1952.. Prost i tution'is 'a 1'so forbidden, near 
military bases. ~ 18 Ui.S.C.§1~84. :These laws, together 
wi th state prohibi tions o~ prosti t4tion,':are sufficient to meet 
the requirements of Article 6. . !. 

Article 7 -- Political ana Public Life 
1 

I' : ,
Under Article 7, States Parties must· take "all appropriate 


measures" to eliminate discriminatlon ag'~inst women in the 

political and public 1ifeiof the cduntry~ In particular, they 

must assure women an equal right ~ith meri to vote in all 

elections and referenda, ~o be eli~~ble for election to all 

publicly elected bodies, to participate lh the formulation and 

implementation of government policy, to perform all public 

functions at all levels o~ governm~nt, arid to participate in 

non-governmental organizations and .associations concerned with 

the public and political life of t~erio~~try. . 


. , . ~ !, 

Article 7 expands upon the oper.ati ve :'provisions of the 1952 

Convention on the Politic~IRights of Wo~en, to which the


I ,.1

United States has been a party since 1976 (TIAS 8289, 27UNTS 

1909), by adding the right to vote ~n public referenda and to 


. I 
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, .
participate in the formulatIon and; imple,mentation of, government 
policy. 

U.S. Implementation. The right to vote, to be a candidate 
for and to hold public o£fice, and to p~rti~ipate in the public 
process .are all accorded :by existing U.S. law to women on the 
basis of equality with m~n. The Nineteenth Amendment to the 

... • I., I' , ,
U.S. ConstItutIon affIrmatIvely protects the rIght to vote and 
is sufficient to cov'er aliI elections and' referend'a at all 
levels of government. There are no limitations in federal law 
on the eligibility ofwoI11en to run, for and hold publfc office; 
any restrictions at the s'tate and ~ocal,levels' would have to be 
consistent with the Equar Protection Clause of the Fourteenth 
Amendment. These protect~ions also; serve," to secure women' s 
right t6 participate in ~hepublic; and political process.

I' : .. 

Military Service .. Si!nce the statuto'ry basis ·for the 
males~only selective service syste~ remains intact, and the . 
Department of Defense an~ the Military g~rvices retain policies. 
precluding women from ser~ing in ubits arid positions whose 
mission requires routin~ ~ngagement in d~rect combat .on the 

. g rOtH~d/,:;,;!I~,,>r:E;!se tva t,tQJlt 0 ith.i s. ,P 1:' oy~s iOD ,J.: S90nl?i de~:[§,d,:, , 
Inecessary i as indicated atbove. :;, . . 

Private Organizations:. requirementThe " to ensure women an 
equal right to participate in non-governmental (i.e-., private) 
organizations concerned with public and ,poli tical aff airs is 
generally satisfied by existing federal ,non-discrimination 
law. Although political ~arties are generally non-governmental 
in nature and not subject; to feder.l regUlation or control, . 
their activities would likely be c6nsidered within the ambit of 
"state' action" for purposks of the.Fourteenth Amendment. See 
Terry v. Adams, 345 U.S. ~6l (1953); Bod'e v. National 
Democratic Party, 452F.2d 1302 (D.C. Cir.· 1971), ~. denied, 
404 U.S. 1019 (1972). Non-discrimination laws at state and 
local levels provide additional protedtions. 

I i , 
Nonetheless, here as elsewhere, the Convention could 

require regulation of'activi ties e1 ther beyond the scope of the 
federal go~ernment·s authbrity or protec~ed by privacy rights 
under the Constitution, for exa~pl~private social clubs or the 
internal affairs of political part~es. ~his issue is addressed 
by the proposed reservatibn concerriing piivate conduct.' 

Article 8 - Representatio~ 
I 

Under Article 8, stat~s Parties must;; 'take "all appropriate 
measures" to ensure equaliopportun~ties ~or women to represent', , 

I 
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their cotintries at the iriternational le~el and to participate 
in the work of international organizations. 

, ' 

Existing u.s. law is Ientirely ~onsi~tent with tHese 
requirements. Most wome~ represedting ~he United siates at the 
international level are appointees: in or' officers or employees 

, of the federal governmen't!:. Title VII arid Executive Order 11478 
generally prohibit sex d{scriminat10n iri' feder~l employment. 
Under the Foreign ,Service Act of 1$80, ~quality of opportunity 
and representation, is a ,stated goa;1 and :ia number of measures 
have been mandated to inqrease the; number of ' women serving at 
all' levels of the Foreigri Service.' s.e.e.,~, 22 U.S,.C. §§ 
3901 ( a) ( 4 ), 390 5 (b) (2)( B>:' and 39 3 ~ (b) " ' 

, I. ' 

As of early 1~94, ll~ of Senio~ For~~gn Service officers 
were women. Fourteen women, including three minority women, 
were "at post" as ambass~dors and anoth&t seven were in the 
process of being confirmed. gighteen senior women, including 
two minorities, were ass~gned as d~puty 'chiefs of mission (out 
of a total·.of 128). womdn comprise approximately 34% of the 
total career Foreign Ser~ice g~ner~lists and specialists. Over 

:~;,,,...,,~~!4~~,%.QJ' .,t: hEf,J:.ombi n€ld Civ iIi Se tv ice 'and' F,cfied':(;lri,Serv ice,!'workf0 rce 
of the U.S. Agency for Initernational Development are women, 
including 17% of senior llevel management', Approximately 51% of 
Peace Corps volunteers are women.IWithiri the United Nations 
system, women hold about ;37% of the prof:essional positions, 
staffed by U.S. citizens.; Among the 175: U.S. citizens employed 
as professional staff by ~he varioOs Inter-American 
Organizations are 71 wome~. " 

! 
I 

Article 9 -Nati6nality 
., 

Article 9 requires States Parties to>grant women equal 
rights to acquire, change i or retain thei:r nationality. Neither 
marriage to an alien nor h husband,'s ch~hge of nationality may 
automatica lly change the wife's nat ionald. by, render her 
stateless or force her husband's n~tionality upon her. States 
Parties must grant women equal rights with men with respect to 
the nationality of their 6hildren. 

U.S. Implemehtat..i.Q.D.. ,Existing IU.S. :iaw is fully adequate 
to meet these obligations; Under the Imlnigration and . 
Nationality Act ("INA"), \9omen are granted the same rights as 
men to acquire 'U.S. natio~ality at ~irth~ and discrimination on 
the basis of gender in the acquisition of nationality through 
naturalization is specifically prohibited. ~ 8 U.S.C. § 
14 0 1-14 09, 1422. ; :, 

I : 
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Under the INA, neither marriage to' an alien ncr a husband's 
change o.f naticnality o.perate to' deprive a wo.ma~ o.f her U.S. 
natio.nality; indeed, no.ne o.f the acts upo.n which a deprivatio.n 
o.f citizenship may be predicated relates to' marriage. Wo.men no. 
lcnger risk lo.sing their U.S. citizenship if they marry aliens 
o.r if their husbands are'deprivedo.f their U.S. citizenship. 

With respect o.f nationality o.f children, U.S. law grants 

equal rights to. wo.men and is fully co.nsistent with Article 9. 

Any child bo.rn in the Uriited States beco.mes a citizen, 

regardless the parents's;naticnalities. Indeed, there are 

fewer requirements fo.r transmissio.n o.f U.S. citizenship to' 

children bo.rn abro.ad to' ~ U.S. citizen parent and an alien 

parent if the U.S. citizen is the mo.ther than if the parent is 

the father. ~ 8 U.S.C: § 1409. (A nineteenth century 

statute, repealed in 1934, precluded wo.men fro.m transmitting 

their U.S. citizenship to' their fo.reign~bo.rn children but 

permitted men to' do. so.; that law was invalidated cn equal 

pro.tectio.n gro.unds in Waucho.pe v. United States Department cf 

State, 985 F.2d 1407 (9th Cir. 1993». 


,.. .• '.~ \ ;.,':1 _,. ";:'.~~f.r.:$'!l..\ ,~ .. _ 

Article 10 - Education 

The basic o.bligaticn Io.f States Parties under Article 10 is 
to. take "all appro.priatest~ps" to. eliminate discriminatio.n 
against wo.men in the field cf educaticn.' Mo.re particularly, 
Article 10 addresses eight specific steps States Parties must 
take to. achieve this gcal. They are discussed in detail belo.w. 

i 

U. S. Implementatio.n. : Educatio.n in the Uni ted States 
remains largely in the h~nds o.f state andlo.cal go.vernments. 
In particular, regulatio.rl o.f the co.ntento.f curricula, 
textbo.o.ks and pro.grams o.i instructio.n are matters fo.r state and 
lo.cal educatio.nal autho.rities. ~ Dep~rtment o.f Educatio.n 
Organizatio.n Act, 20 U.S.~. § 3403(b). ;Gender-based 
educatio.nal classificatio.'ns are subject ,'to. challenge, ho.wever, 
under the Equal Pro.tectio.n Clause of the Fo.urteenth Amendment. 
~ Mississippi University fo.r Wo.men v. Hcgan, 458 U.S. 718 
(1982); United States v. Ccmmcnwealth o.f Virginia, 976 F.2d 890 
(4th Cir. 1992). 

In terms o.f statuto.ry law, Co.ngresshas ado.pted a number o.f 
significant federal initi~tives to. end discriminatio.n against 
wcmen and to. co.ntribute to. the advancement o.f wo.men at all 
levels o.f educatio.n. Mo.st significantly, Title IX o.f the 
Educatio.n Amendments o.f 1972, 20 U.S.C. § 1681 II ~., 
pro.hibits sex discriminatio.n in federally assisted educatio.n 
pro.grams o.r activities. ~ince the o.verwhelming majo.rity cf 

, . 

PHOTOCOPY 
PRESERVATION 

http:statuto.ry
http:textbo.o.ks
http:regulatio.rl
http:Waucho.pe
http:fo.reign~bo.rn


'-24
I ":;

colleges, univeIsitie~ and public ~lemeqtary and secondary 

school systems receive some form of federal financial 

assistance, the prohibitions of Title I~,are broadly 

applicable. (The princiaal exclusions involve schools 

controlled by religious ~rganizations, ~llitary institutions, 

traditional and continuo~s single sex institutions, and certain 

types of school activiti~s.) Purs~ant ~o this ,statute. the 

U.S. Department of Education has a~optedcomprehensive 

regulations which address' sex education:in admissions, in 

education programs inCltidinghousing, access to course 

offerings, coun~eling~ f~nancial aid, health and insurance 

benefi ts, and athletics. f £e.e. 34 'c ~ F. R. 'Part 106. Under Ti tie 

IX, sexual harassm~nt is ~ form of sex ~iscrimiriation and thus 

is prohibited in educational institutions receiving federal 

financial assistance.' ~ Franklin v. Gwinnett County Public 

Schools, 112 S. ct. 1028 1(1992). 


The Women's Education:al Equity,Act o.f 
" 

1978, 20 U.S.C. §§ 
3041-3047, is intended to! provide educafional equi ty for women 
in the United States and to provid~ assistance to enable 
educationa I agencies and 'insti tutiqns to;, meet the requi rements 
oJ Title IX." ""~:",:q:;',,,~S,'l!< : ',_,"::"",., '"::',, ",.,:,'.,';.,"',"?;.(!, 

j 'i ;,'. 

The Equal Educational: opportunities ~ct, 20 U.S.C. § 1701 
tl .s.gg., prohibits the denial of equal educational opportunity 
to an individual on account of his 'or her race, coroi, sex or 
national origin. Title IY of the tivil ~ights Act of 1964, 42 
U. S. C. § 2000c tl .l'iru!.', provides funds f()r technical assistance 
to state and iocal educational agericies tor desegregation 
activities including sex ~quity activiti~s, i.e., providing 
students with a full oppo~tunity f6r,par~icipation in all 
educational programs rega~dless at ,their ,sex. The Dwight D. 
Eisenhower Mathematics an~ Science:EducationAct, 20 U.S.C. § 
2981 .e.t. ~., provides financial assistance to st'ates to 
improve the quality of instruction in mathematics and science 
in elementary and secondaiy school~. Th~ Higher Education 
Amendments Act of 1992,P;L. 102-325,contain many provisions 
relating to the advancement of women. In particular, Title IX 
of the Act provides funding to fosfer and support professional 
education for students fr6m underrepreseritedgroups, including 
incentives to women to complete doc:toraldegree programs 
leading to academic caree~s. ( 

I ii' 

With regard to vocatiJnal and applie~ education~ the Carl 
D. Perkins Vocational and IApplied T,echnology Education Act, 20 
U.S.C. § 2301 et seg." contains bro~d pr6visions addreSsing sex 
equity and sterotyping in!vocational edu~ationand career 
steering. States receiviqg grants ~nder :that Act are required 
to assign a full time coo~dinator tp adm~nister sex equity 
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programs, identify and r~commend ways to eliminate sex bias in 
vocational educatiorial programs, and develop programs of 
outreach to women concerning vocational and educational 
opportunities, including;employment as skilled workers in 
technical fields. ' 

Co-Education. In th~ past sev~ral years, males-only public 
institutions at both the secondary and higher education levels 
have been charged on constitutional grounds with sex 
discriminatiQnin a number of cases. However, the Supreme 
Court has not yet considered the merits of any of these cases. 
In one case, a federal district court precluded the Detroit 
public school system from establishing all-male institutions 
for students in pre-school grades through the fifth gradei the 
court ordered the school system to allow females into the 
institutions. Garrett v.: Board of Education, 775 F. Supp. 1004 
(E.D. Mich. 1991). In the past two years, the Fourth Circuit 
has issued rulings in separate cases involving publicly-funded 
all~male military academies. In the first case, the court held 
that it was permissible for the State o~ Virginia to operate a 
males-only academy at Virginia, Military'Institut.e (VM;I:>., ,but 

~, . ' , ,." tha·t", th'et·.-'Sf,a:~te; .h,ad" ,.. to·",.,a~,fi·f;ord. simi lar educat ional" -O'PPO-I7'tu:n'i,t·ies ~_:.,\·"·' .. l 

to females establishing a parallel instftution for women. 
United States v. Commonwealth of Virginia, 976 F.2d 890 (4th 
Cir. 1992),·~. denied,: 113 S. Ct. 2431 (1993). In the 
second c~se, the Fourth Circuit allowed a female to enroll in 
the "cadets" program at the Citadel, a state-funded institution 
in South Carolina, pendin:g resolution of her equal protection 
challenge to the institution's policy of only admitting men to 
the program. In granting the injunction, the court admonished 
that on the record befor~ it~ the holding in the VMI case would 
appear to be applicable t~ the cadets program at the Citadel. 
Faulkner v. Jones, 10 F.3;d 226 (4th Cir.' 1993). 

, ' 

Article 10 does not compel ~o-education or prohibit single 
sex institutions. As indicated beiow, Article 10(b) refers 
only to guaranteeing women access to the same curricula and 
examinations, equally quaiified teaching staff, and school 
premises and equipment 'of the same'quality. Article 10(c) 
encourages coeducation as well as other types of education 
which will help achieve the aim of eliminating stereotyped 
concepts of the roles of men and women in education. These 
provisions are aimed at ensuring equal educational 
opportunities for women, not at compelling coeduation. 

The eight specific steps requited of Parties,under Article 
10 are as follows: 

[PHOTOCOPY 
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vocational Training.' Under Article lO(a), states Parties 
must ensure the same conditions for career and vocational 
guidance and access to and achievement of diplomas in all 
educational establishments in rural as well as urban areas, 
including pre-school, ge~eral, technicai, professional and 
higher technical education as well as vo~ational training and 
apprenticeship progams. I Ti tIe IX, the Women' s Educationa 1 
Equity Act, and the Carl:D. Perkins Vocational and Applied 
Technology Education Act are sufficiently comprehensive to 
constitute "appropriate ·~teps" in this regard. Even though 
there is rio special federal program to address the educational 
needs of "rural women," ~ll programs are open to women' from 
rural as well as urban areas. 

I 

Quality of Education~ Under Article lO(b), States Parties 
must provide equal access to curricula, examinations, teaching 
staff, premises and equipment. ThIs requirement .is met by the 
proviiions of Title IX arid the Equal Protection Clause. 

Gender Stereotyping. i In accordancewith.Article lO(c), 
States Parties must ensure the elimination of gender 

.. . "V"0:",.,,;;~,,; .•	~t~.~~9~ypt.P.g ,at .!3111~Y7.1"s .andin., aJ!"",Jp.r.ITl~,,;. qi;._ e,(jl!c.~..tion~.. , .. 
IncludIng through reVISIon of textbooks and teachIng methods. 
This provision encourages but does not require coeducation; all 
male schools ~ppear not to violate Article 10 so long as 
schools of equal quality are available fo women. As indicated 
above, several federal programs encourage the elimination of 
stereotyping of women. However, q~e~tidns related to textbooks 
and curricula are outsid~ the federal government's purview, and 
there are additional limits on the actual reach of Title IX. 
(Issue: is the federalis~ understahdingsufficient in the event 
states fail to act approp'riately?) " 

Scholarships and Grants. Article lb(d) requires States 
Parti~s to provide women the "same. opportunities to benefit 
from scholarships and oth~r study grant~." Title IX requires 
equal access to all feder~lly funded scholarships and other 
study grants; most state 'and local' educational assistance is 
also subject to non-discr~mination'prosc~iptions, including the 

.Equa I Protection Clause. : 	 . 
, 
I 	 ' 

Continuing Education.: Article. lO(e):requires equal 
opportunities for women to have access to programs of 
continuing education, including adult and functional literacy 
programs, particularly those aimed at reducing any gap.in 
education between men and: women. Subject to certain 
limitations, Title IX requires equal' access to continuing 
ed~cation programs. Federal assistance for such programs is 
intended to assist specific categories of women. The Women's 

I 
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Educational Equity Act is also aimed at enhancing continuing 
education opportunities for women. , , 

Drop-Outs. Article iO(f) conderns reduction in female 

drop-out rates and the organization of programs for girls and 

women who have left schoql prematurely. Some programs 

adminstered under the authority of: the Women's Educational 

Egui ty Act are aimed at thereduct,ion of drop-out rates of 

female students. Federal law also requires creation of 

programs for girls and women who have left the workforce 

prematurely, ~ 20 U.S.C. § 1011(a)(2). 


Sports. Article 10 (9) requires provision of "the same' 

opportunities to participate actively in sports and physical 

education." Title IX ensures women those opportunities at 

schools and institutions ,within the ambit of that statute. 


Family Health and Pl~nning~ A~ticl~ 10(h) requires States 
Parties to ensure equality of "access to specific educational 
information to help to ensure the health and~wel1-being of 
fami lies, including infor'mation and advice on fami ly 

.p'l:anning. ", "Al.though ,f~d~ra L ,l;aw,doe~s ,,'n6;t 'clft:,rent lY"address, 'the 
provision of health-related or familypl~nning information, any 
restriction$ imposed by the ~tates or local governments on 
women's access to educatipnal information or advice would be 
subject to constitutional' cha lleng$. The federal government 
provides a measure of ass'istance under Title X of the Public 
Health Service Act, 42 U':S.C. §§ 300 e.t. wm. 

Article 11 - Employment 

Article 11 addresses the issue of discrimination against 
women in the field of employment by requiring States Parties to 
take "appropriate measure~" in two overlapping areas: (i) 
ensuring equal rights in ~mployment, in particular with 
reference to a series of ennumeratedemployment'practices and 
policies, and (ii) preventing discrimination against women on 
the grounds of marriage or maternity, including the provision 
of special protection to pregnant women. Article 11 also 
requires that protective legislation accomplishing these goals 
must be reviewed periodically and revised, repealed or extended 
as necessary. 

In its various General Recommendations, the Committee has 
addressed issues of egualpay, sex~al harassment, affirmative 
action and performance of 'unpaid work by women in the context 
of Article 11. Specifically, in General Recommendation No. 12, 
it interpreted Article 11 to prohibit sexual harassment 
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(broadly defined) in the'workplace. In General Recommendation 

No. 13 it encouraged States Parties to ratify ILO Convention 

No. 100 (Equal Remuneration for Men and .. Women Workers for Work 

of Equal Value) if they have not ~lready done so, "in order to 

implement fully the Convention on the Elimination of All Forms 

of Discrimination Against Women." ' It also called upon States 

Parties to support the creation of, implementation machinery and 

efforts of parties to collective a~reements "to ensure the 

application of the principle of equal remuneration for work of 

equal value. If 
 ' , 

. U.S. Implementation. Existing: U.S. ,law provides extensive 

protection against gender discrimination in the field of 

employment. Equal protection principles are applicable to 

issues of gender discrimination in public employment. The 

principal federal statute is Title VII of the Civil Rights Act 

of 1964, as amended by the Civil Rights :Act of 1991, 42 U.S.C. 

§§ 2000e .e.t~. Adminisitrative enforcement of Title VII is 

the responsibility of the: Equal Employment Opportunity 

Commission. Title VII prbvides a minimum standard of 

protection for both men a~d women by prohibiting discrimination 


, by, ~mplgyers aga ins t, ,~ny, ,liJ1QJy iq.u,a L,.~~..QJ;,:l~:a.~se .of.such,· .', ,_, .. , ,,,'(', . ·,,;""'~"~f' 
. individual's race, color ,;' religion, sex, ,or national origin" in 
hiring, firing, compensation, terms, conditions, or privileges 
of employment and in limi~ing, segregating or classifying 
employees or applicants .. It prohibits such discrimination by
employers, labor organiza~ions and:emplojment agencies . 
affecting commerce. It includes sexual harassment, ~ Meritor 
Savings Bank v. Vinson, 477 U.'S. 57 (198,6), and discrimination 
on the basis of pregnancYI childbirth or. related medical 
conditions. Under Title VII, women are able to sue their 
employers for both compen~atory and punitive damages in cases 
of intentional discrimination, including cases of sexual 
harassment in the workplace. 

Title VII also prohibits sex discrim~nation in the area of 

employee benefits. .6.e..e,~, Arizona Gciverning Committee v. 

Norris, 463 U.S. 1073 (1983). In addition, Title VII 

proscribes gender-based discrimination in job training and 

apprenticeship programs. ~42 U.S.C. § 2000e-2(d). ~~ 29 

C.F.R. §§ 30-30.19. Programs and aptivities receiving federal 

assistance are subject to 'the same ~rohibition under § 

l67(a)(2) of the 1982 Job:Training Partnership Act, 29 U.S.C. § 

l577(a)(2). 


Sexual Harassment. As interpre~ed by the Committee, 
. Article 11 prohibits sexu~l harassment in the workplace as a 

form of gender-specific vi'olence. In General Recommendation 
No. 19, it defined the term to include unwelcomed .conduct such 
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as "physical contacts an~ advance~, seiually colored remarks, 
showing pornography and sexual demands, whether by words or 
actions." Such conduct 1s discriminatory, it said, when the 
woman "has reasonable grpunds to believe that her objection 
would disadvantage her in connection with her employment, 
including recruiting or promotion, or when it creates a hostile 
workin~ environment." 

Title VII prohibits both, the conditioning of job benefits 
on sexual favors and conduct creating a hostile work 
environment. , ~, ~,l Harris v. Forklift Systems, Inc., 114 
S. ct. 367 (1993). Sexual harassment by' government agents or 

officials or by a governmental entity m~y also be actionable 

under the Equal Protecti6n Clause or the Civil Rights Acts of 

1866 and 1871. 


! . 
As indicated in the discussion of Aiticle 10, Title IX of 


the Education Amendments ,Act of 1972 prohibits gender-based 

discrimination against e~ployees in edudation programs or 

activites receiving federal financial assist9nce. 


, ' 

,: ' The sp,ecifA,c,~4n.9.,~:rta~ingf?;,~xequiredQt,Stat~es Parties ;,und~,t,::~,,~, 
Aiticle11 are as follow~: ,,' 

1 

Article 11(1) obliges States Parties) to take "all 
appropriate measures" to ~liminate'disc~~mination against womert 
in the field of employment in order to ensure equality in a 
series of ennumerated emp,loyment practices and policies: 

: 
Right to Work, Free Choice of Profession. Under Article 

11(1)(a), States Parties ~re obliged to ~nsure women an equal 
right to work "as an inalienable right of all human beings." 
Article 11(1)(c) requires, States party to ensuie women "the 
right to free choice of profession and employment, job security 
and all'benefits and conditions of 'service." In addition, they 
are entitled to receive without discrimiriation vocational 
training and retraining, including apprenticeships, advanced 
vocational training and recurrent training. 

" 

Article 11(1)(a) doe~!not crea~e an ~inalienable right" to 

work as such. Rather, it simply prohibits gender 

discrimination with respect to choice of, profession, job 

training, and employment benefits. This is consistent with 

U.S. law. Specific provisions of Title VI:I prohibit 

discrimination against women in these areas. £e..e. 42 U.S.C. § 

2000e-2(a)(2), 2000e-2(d); Arizona Govern:ing Committee v. 

Norris, 463 U.S. 1073 (1983) (holding that gender-based 

distinction in employee r~tirement benefits program violated 

Title VII). The Title VII p~ohibitions oh discrimination in 
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I 

job training are supplemented by anti-discrimination prOV1Slons 
in the Job Training Partnership Act, 29:U.S.C. § 1577(a)(2), 
and the regulations implementing that statute, 29 C.F.R. Part 
30. Finally, where public employers are involved, the Equal 
Protection CLause prohib~ts discrimination in the areas covered 
by Articule ll(a) (1) of the Convention.': 

,, 

Equal Employment Opportunity. Article ll(l)(b) guarantees 
non-discrimination again~t women with r~spect to "the right to 
the same employment opportunities" as men, including "the 
application of the same ¢riteria for selection in'matters of 
employment." Title VII ~uarantees women this right by 
prohibiting discriminatory hiring ~ritetia. In addition, 
facially-neutral hiring criteria which Bave an adverse impact 
on women and are not job-related or justified by business 
necessity violate Title VII. s..e..e. .42 U.S.C. § 2000e2(k); 
Dothard v. Rawlinson, 433 U.S. 321 (1977). 

Comparable Worth. Urider Article 11(1)(d), women are 
entitled to non-discrimiriation with respect to "equal 
remuneration, including tienefits, and to equal treatment in 
respeC,.t~0t.,:J·l9rk.. of~q1J91 ;value, a~:, well as' equali:ty,p.:L;;,,, 
treatment in evaluation of the quality of work." . 

This provision refle~ts ~ broa~ definition of the concept 
of equal pay for women, iequiring equal ~ompensation for jobs 
judged to be of comparab1 ie worth accordi,ng to requisite 
knowledge, skill, effort ~nd responsibi~ity, and considering 
the working conditions under which the work is performed. . 
While the Convention nowhere uses ~he term "comparable worth," 
the negotiating history m,akes clear that: the term "equal 
remuneration" in this provision has the same meaning as it does 
iri ILO Convention No. 100. Article 1 (b)'; of that convention 
provides that "the term 'equal remuneration for men and women 
workers for work of equal: val~e' refers to rates. of 
remuneration established without discrimination based on sex." 
The Committee has encouraged States Parties to ratify ILO 
Convention No. 100. SStli General R~comme.ndation No. 13. 

The'concept of comparable worth is not accepted in U.S. law 
and pra~tice. The Equal Pay Act oi,1963~ 29 U.S.C. § , 
206(d)(1), mandates equal'payfor men and women performing jobs 
of equal skill, effort and responsibility under similar working 
conditions uriless the pay differential i~ justified by one of 
four exceptions: seniority system, merit system, system based 
on the quali ty or quantity of production" or any factor other 
than sex. Fringe benefits are tre~ted a~ wages under the Act, 
and failure to offer equal fringe benefits to men and women 
amounts to unlawful sex dlscriminat:ion. '~29, C.F.R §§ 
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1620.10 and 1620.11(b). Courts have interpreted the Act to 
mandate equal pay for "substantially similar" jobs; claims of 
unequal pay for comparable but unequal work are inapplicable 
under the statute. S!le., :~, Thompsonv. Sawyer, 678 F.d2 257 
(D.C. Cir. 1982); Spaudli~g v. University of Washington, 740 
F.2d 686 (9th Cir.), cert:. denied, 469 U.S. 1036 (1984). In 
CQunty of Washington v. Gunther, 452 U.S~ 161 (1981), the 
Supreme Court held that u~der Title VII,jobs need not be 
"substantially equal" to be compared for'purposes of 
determining whether diffeiential wage rates are disGriminatory. 

, " '. . 

The Equal Employment Opportunity Commission has concluded 
that the concept of compa~able worth i~ not cognizable under 
Title VII. The EEOC foun¢! that sole rel'iance on a comparison 
of the intrinsic value of: dissimil~r,jobs with different rates 
of cQmpensation does not prove a violation of Title VII. See 
20th Annual Report, U.S. Equal Employment Opportunity 
Commission, FY 1985. Similarly, the Federal Courts have 
consistently rejected the: concept of comparable worth. ~, 
~, International Union:, UAW v. Michigan, 886 F. 2d 766 (6th 
Cir. 1989); American Nurses' Association'v.Stateof Illinois, 

,;'~<',-78;3~~~F,. 2d7f6,·,:,~'7~th Cir. 1986);' AFSCME -v.' $tate~:"Q'f W'ashing·tQn, 
770 F.2d 1401 (9th Cir. 1985). 

Accordingly, it is considered appropriate to condition 
ratification upon a reseryation as follo~s: 

"U.S. law provides strong 'protections against gender 
discrimination in the~area of remuneration, including the 
right to equal pay for equal work in jobs that are 
substantially similar~ However, the United States does not 
accept any obligationiunder this Con~ention to enact 
legislation establishing the ddctrin~ of comparable worth 
as that term is under~tood in U.S. ptaritice." 

, ' 

Article 11(1)(d) al~olincludes a right to . 
non-discrimination with r.spect to '''equai treatment in the 
evaluation of the quality'of work." The: right .of 
non-discrimination in thi~ area is also jssured by Title VII. 

i. , 

Social Benefits. Artlcle.ll(l),(e) provides that States 
Parties must eliminate discrimination in order to ensure women 
an equal "right to social;security, particularly in cases of 
retirement, unemployment, :sickness, invalidity and old age and 
other incapacity to work, I as well as the .'right to paid leave." 

Title VII and the PreQnancy Disability Act provide the 
required protection with regard to those ~spects of Article 
11(1)(e) that fall within ,their purview. 42 U.S.C. § 
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2000e-2 (a). The same is true of the Equ'al Pay Act. .s..e.e. 29 
C.F.R. § 1620.11(b). Sec~ion 202 6f the Employee Retirement 
Income Security Act provi~es that absenc~ from work because of 
pregnancy and childbirth shall not be considered a break in 
service in determining pl~n eligibility. 29 U.S.C. § 
1052(b)(5)(A). 

Furthermore, some pregnancy-related distinctions with 
respect to the allocation of social benefits violate 
consti tutional guarantees' of equal protection. ~,~, 
Turner v. Department of Employment Security of Utah, 423 U.S. 
44 (1975) (holding invalid a state,law making pregnant women 
ineligible for unemployment benefits for the period extending 
from twelve weeks before hntil six:weeksafter birth). 

Health and Safety. Article 11(1)(f) 'calls for equality in 
the right to protection o~ health and safety in working 
conditions, including "th~ safeguarding 6fthe function of 
reproduction." 'It would ~ppear'to ~permi~ gender-based 
protective legislation only where it can ,be justified on the 
basis of the "function ofl reproduc~ion." , 

I • _ \' : .' ' __, •. .;', 

,;',0'-' - ";"""'~"W>".. "'" " P~otecti'6'n of 'ocdupad.onai' he~"l'th"l'~7:'d s-atety"'i"s 'die' goa I 'o'f ' 
the Occupational Safety arid Health -Act, which is codified at 29 
U.S.C. § 651 ~~. In protecting against health hazards 
caused by exposure to toxic materials or harmful physical 
agents, ,the Act requires OSHA "to set the standard which most 
adequately assures, to the extent feasible, on the basis of the 

,best 	available evidence, that no employee will suffer'material 
impairment of health of ftinctionalcapacity" even if exposed to 
the hazard for his or herientire working life. fulte. 29 U.S.C. § 
655(b)(5); American Textiie Mfrs. Inst. V. Donovan, 452 U.S. 
490 (1981). OSHA has consistently interpreted this mandate as 
including the protection of the reproductive health of both men 
and women. This position'has been upheld by the only Federal 
court to have specifically considered the issue. Steelworkers 
v. Marshall, 647 F.2d 1189, 1256 n. 96 (D.C. Cir. 1980). Thus 
current U.S. law generally, and particularly with regard to 
safe'guarding the "function of reproduction, It is consistent with 
Article 11(1)(f). ; 

In light of the Supre~e Court· s' decision in International 
Union v. Johnson Controls~ Inc. tha~ gender-specific fetal 
protection policies violate Title ViI, protective legislation 
to implement Article 11(1)(f) which did not reflect a bona fide 
occupational qualification would ap~ear to be unlawful. 

, ,'I 

Article 11(2) is 'addressed to the pre~ention of 
discrimination against wo~en"ori gr~unds'6f marriage or 
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maturity." It requires States to take ~all appropriate 
measures" in :r;espect of:four specific aspects of the employment 
relationship: 

Protection Against Dismissal. Under Article 11(2)(a), 
states Parties must take; appropriate meCisures to prohibit 
dismissal on the groundsi of pregnancy or of maternity leave as 
well a~ discrimination against wo~en in dismissals on the basis 
of marital status.' " 

i .
Title VII was amended by the Pregnancy Disability Act of 

1978 to protect women from dismissals on the basis of 
pregnancy, childbirth or~related ni'edical conditions. 42 U.S.C. 
§ 2000e(k). Pursuant to!the Act, pregnancy must be treated in 
a manner similar to any other, temporary ,disability with respect 
to leave of absence from work. An employer with temporary' 
disability or paid sick +eave policies~ay not exclude ' 
maternity-related disabilities from coverage. ~ 29 C.F.R. § 
1604 .10(b). However, an :employer who do'es not maintain 
temporary disability or paid sick leave 'plans is not required 
by law to provide maternity leave or paid maternity leave. 

: Simply put, if maternity-:r.:,~lat:~J~ ... conditio,ns are treat~d the 
''''same as other dIsabling c6ndit'roiis~" the :ACtis' satisfied.' ~ 

Wimberly v. Labor and Industrial Relations COmmission of 
Missouri, 479 U.S. 511 (r987). ' 

No federal law expli6itly prohibits ~distrimination in 
dismissal on the basis of marital~tatus~" However, under EEOC 
guidelines applying Title VII, an employer may not forbid or 
restrict the employment o:f married, women if the rule is not 
also applicable to married men. ~ 29'C.F.R. §1604.4(a) i ~ 
v. Rath Packing Co., 787 :F.2d 318 (8th Cir.), ~. denied, 479 
U.S. 910 (1986). Under ~9 U.S.C. § 7202, employees of the 
Federal Government may not be discriminated against on the 
basis of marital status. i 

i 

Maternity Leave and Benefits. ,Artic~e 11(2)(b) provides 
that States Parties shall: take appropriate measures "to 
introduce maternity leave: with payor with' comparable social 
benefi t's wi thout loss of former employment, seniority or socia 1 
allowances." 

No federal or state law requir~s employers to provide Raid 
leave or leave with compaiable social bebefitsin connection 
with pregnancy or childbirth. As discussed above, the 
Pregnancy Disability Act, :42 U.S.C. § 2000e(k), prohibits 
employers from providing less-favorable 'treatment of 
pregnancy-related conditions in comparison to other 
conditions. The Family and Medical Leave Act of 1993, 29 , " 
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U.S.C. §§ 2601 et seg., ~rovides, among ,other things, that 
public and private sector employees who have been employed by 
an employer of fifty or more employees for one year and worked 
at least 1,250 hours may:take up to twelve weeks of unpaid 
leave in any twelve-mont~ period for: the birth or adoption of 
a child, acquiring a foster child" the serious illness of a 
child, spouse or parent, or the se,rious'illness of the 
employee. The employee maintains any pre-existing benefits for 
the duration of the leave at the level lind under the same 
conditions as provided prior to commencement of the leave and 
is of course entitled to 'return to her j'ob. The FMLA creates a 
Commission on Leave which is to study the impact'on employers 
and employees of policies which provide ,temporary wage 
replacement during periods of family or 'medical leave~ 
Similarly, no federal law requires employers to hold vacant the 
position of a woman who has taken ~aternity leave or to 
reinst~te her without loss of seniority'pr allowances .. 

Accordingly, ratification should be ~onditioned upon an 
express reser~ation to t~e requirements ~f Article ll{2){b), as 
follows: ' ' 

"Current u.s~ la~ does not provide, and the united 
States does not accep~ an obligation under Article ll{2){b) 
to introduce, materni~y leave ~ith ~ay or with comparable 
social benefits witho~t loss of former employment, 
seniority or social al10wancesl" , 

Child Care. Pursuant' to Article ll(2) (c), States Parties 
shall take appropriat~ measures to encourage provision of "the 
necessary supporting social services to enable parents to 
combine family obligations with work responsibilities and 
participation in public life, in particular through promoting 
the establishment and development of a network of childcare 
facilities." I , 

This provision does not establish a right to child care or 
require a federal day ~ar~ system. Rather theundertakirig is 
to "encourage the provisiQn of" such assistance, "in particular 
by promoting the establishment and development of a network of 
child-car facilities." C6ngress h~s in ~act made funds 
available to the states for this v~ry pu~pose; the Internal 
Revenue Code provides taxi incentives designed to enable parents 
to combine work responsibilities arid fam~~y obligations. 

Although it is uncleai whether Article ll{2){~) was 
intended to prohibit differential treatment of men and women in 
the provision of time off from work for child care purposes, 
existing u.S. law already;contains such a rule. ~ 29 C.F.R. 

I . : j' 

I 
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§ 1604.9(a)-(b); ~~ EEOC Policy Guidance on Parental,
Leave (1990). 

Protection of Pregnant Women.' Under Article 11(2)(d), 
States Parties must take appropriate measures to provide 
"special protection to ~omen during pregnancy in types of work 
proved to be harmful to 'them." 

I ' 
Although the general health and safety of women in the 

workplace are protected;: and information concerning risks is 
made available to women, current federal law does not mandate 
special protections for ~regnant women .in the workplace. To 
the contrary, Title VII prohibits exclusion of women from 
hazardous jobs because of reproductive concerns. In 
International Union v. JOhnston Controls, Inc., 499 U.S. 187 
(1991), the Supreme Courl invalidated ~n employer's exclusion 
of fertile women from jobs that involved exposure to lead in 
ammounts that could harm: a fetus. The Court reasoned that 
Title VII's prohibition of discrimination based on sex required 
that women who are pregnant or potentially p~egnant must be 
given the same opportunity as others with similar ability to 
pe.rJom~,;a~;,,job.' 'It:,~-1tpressly rej ect~d the asse'r:1tJO"I).'.,'J;hat' 't:hi s':"~~' 
fetal protection policy constituted a "bona fide occupational 
qualification," noting that the exception has been invoked 
successfully only when the qualification had a direct bearing 
on an employee's ability! to perform a job. 499 U.S. at 
201-03. It is, therefore, a violation of Title VII to deny a 
woman an employment opportunity because 'of her ability to bear 
children. The Court's decision does le~ve open the possibility 
that some nonsex-specific fetal piotect~on policies could' 
sa'tisfy Title VII. .Id. at 211. i ' 

I ' 

The Convention has n9t been interpreted, however; to 
require employers (or governments) to exclude pregnant women 
from jobs ~hich pose reptoductive 'hazards; to the contrary, the 
Commi ttee has on occasion expressed concern about over ly . 
protective or restrictive policies, fav~ring instead the 
provision of sufficient information about the hazards to enable 
women to make informed cftoices. In thi~ regard, existing U.S. 
law does provide protect~on for women's, reproductive health 
sufficient to meet the "appropriate measures" obligation of the 
Convention. Issue: Doe~ U.S. law permit/provide ·special 
protection- sbort of exclusion?.. 

Article 12 -- Healtb Care, 
I 

Article 12(1) requir.s States Parties to take "all 
appropriate measures" to ,eliminate Qisci"imination against women 
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in the field of health case in order to ,assure equal access to 
health care services "in~luding those related to family 
planning." Under Article 12(2), States Parties must also 
ensure to women "appropriate servi~es in connection with 
pregnancy, confinement a~d the post-natal period, granting tree 
services where necessary~ as well as adequate nutrition during 
pregnancy and lactation.~ 

Equal Access to Health Care. The Eq~al Protection Clause 
prohibits public instittitions from discrimin~ting against women 
with respect to access to health care, and in practice women do 
have equal access to such care. 

Family Planning and Abortion. Under' Article 12(2), states 
Parties must provide "appropriate services in connection with 
pregnancy ... granting fiee service where necessary." Article 
12 does not requir~ Stat~s Parties to g~~rantee access to 
abortion. Whether abort~on is an "appropriate service" is left 
to each State Party in its discretion. If abortion is 
considered an "appropriate service," then Article 12(2) would 
appear to require that abortions be provided without cost 

,:,~:·.:,~,herene,c.~ssary." ., Unqe~ U.S. law, 'theconEiJ:i~utiona,~,: r,ight to 
. privacy in the FourteentH Amendment encompasses a woman's right 

to choose to have an abor'tion. .s..e.e. RQev. Wade, 410 U.S. 113 
(1973). However, there is no constitutional rights to a 
government-funded abortio:n. ~ Harris v. McRae, 448 U.S. 297 
(1980) (upholding federaL restriction on use of federal funds 
to pay for abortions); Maher v. Roe, 432!U.S. 464 (1977) 
(upholding state restrict~ion on use of state funds to pay for 
abortions); ~ tl..s.Q. Planned Parenthoodv. Casey, 112 S. Ct. 
2791, 2819 (1992) (aborti~n funding restrictions do not impose 
an undue burden on the exercise of:a woman's right to choose to 
have an abortion). Accor~ingly, it is appropriate to assert 
the following understandi~g with r~spec~:to Article 12: 

"The united'Stat~s understandsfhat Article 12 permits 
States Parties to determine which he~lth care services are 
appropriate in connection wi th :pregn'ancy, confinement .and 
the post-natal period~ as well:as when the provision of 

.free services is necessary I and does: not mandate the 
provision of particular services (including abortion) on a 
cost-free basis." 

Assistance to Pregnant Women. Federal law currently does 
not guarantee health care coverage and nutrition during 
pregnancy, nor do state Medicaid program~ cover all pregnant 
women who cannot afford adequate insurance on their own.' Most 
state insurance laws allow employers to exclude new employees 
from insurance policies on the basis of ~ preexisting 
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condi t,ion, such as pregniancy. However,' there are numerous 
programs at the federal 'and state: levelis for ensuring that 
pregnant women and infariits are able to :;attain adequate health 
care .. (OOJ/HHS/AGR: Is: current U.S. llaw sufficient to satisfy 
the. Convention in this r~gard or is a r~servation required? 
Please provide addi tiona,l specifi~ info:rmation.) 

. I . .•. " . 
Maternal and Infant Care. Congress·has provided a number 

of programs concerning f!l'aternal and in(ant care~ including the 
Matern~l and Child Health Service:BlocklGrant Act, 42 U.S.C. § 
701 (grants to enable states to estat>l{sh programs promoting 
prenatal,' delivery and postpartum. care 'for low income women), 
,the Child Nu'tritipn Act of 1986, 42 u.slc. §1786 (distribution 
of supplemental fo6ds anh ~utritional,~~ucation under the 
Women, Infants and Childr:en Program), §.' 9121 of the 
Comprehensive Omnibus. Buhget Reco~cili~~ion Act, 42U.S.C. § 
1395dd (mandatory care fbr women in labor regardless of their 
ability to pay), and the'Social Security Amendments of 1965, 42 
U.S.C., § 1396 (prenatal care for low income

,.' 
mothers)" 

, ',' 

. 
!' " "~'."~" ~ ,:-

, 

,..J ;:.!: .. 
'. Ar,ticle 13- Economic and Soc1aL'Benef1:t:s 

I "I' 

. " I '" .


Under Article 13, States Pa.rt.ies must take .. all appropriate 
measures" to eliminate discrimina~ion a~ain~t women in other 
areas of ueconomic and social lifei" in::,particular with respect 
to the right to (a) family benefits, (b;) bank loans, mortgages 
and other forms of financial credft, and (c) participate in 
recreational activities,: sports and all:.: aspects of cultural 
life.': ': ',' . 

ie , '.'" 

U.S. Implementation.! As a gerieral fuatter, the protections 
of the Equal Protection Clause and federal anti-discrimination 

, statutes apply to gender+based dis'crimi~,ation in the "economic 
. and social" spheres totne extent :that ~tate ,action is . 
involved. In addition, there are :federal statutes ,that 
prohibit gender discrimiriation in :the areas covered by Article
13. . , ,': 

Family Benefi~s., Al~h6ugh no ~ederal statute or regulation 
generally prohibits gend~r-based discrimination in the ' 
provision of public assi~tance, provisidn of such assistance by 
the states on ari gender-discrimina~ory basis is subject to 
equal protection challenge. Family ben~fits distributed under 
the federal Social Security Act (ihcluding the Old-Age, 
Survivdr and Disability )nsurance program and the 'Aid to 
Families with Dependent Children p~ogra~) are subject to the 
Equal ~rotection Clause. 1 £e.e, ~, Ca~:lfano v. Goldfarb, 430 

11; 

'I ';i!' 
I 
'I," 
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U.S. 199 (1977); Califan6 v. Westcott, 443 U.S. 76 (1979). 
NOTE: DOJ, HUS, DOL: are there still gender distinctions in 
federal and state laws in this area? ' 

, 
Lending and Credi~. ,The Equal Credit Opportunity Act makes 

it unlawful for any creditor to discriminate against women with 
respect to any aspect of:a credit transa~tion. 15 U.S.C. § 
1691(a). The Fair Housing Act prohibits lenders providing 
financial assistance for ihousing from di.scriminating against 
women. 42 U.S.C. § 360~J 

Sports, Recreation, Cultural Activity. Although most such 
activity in the united States falls with~n the area of private 
conduct protected agains~ governmental r~gulation, gender-based 
discrimination will be pr.ohibited where ~here is sufficient 
governmental involvement. For example, .Title IX of the 
Education Amendments of 1972, discussed ;above, prohibits 
discrimination against women in the sports and recreational 
activities of schools which are subject to that act. One 
excepti,On to this rule involves contact sports. .s..e..e. 45 C.F.R. 
Part 86.41(b); Yellow Springs Exempted Village School Dist. Bd. 

":"':;"~' ~., ... :".~,Qf . .Epucat ion v. Ohio'-. Hig~.~$thciQl· Athletic Ass' n, .. 64 7F. 2d 65 L;;.", "':i:~~ 
(6th Cir. 1981). However, a number of cases have vindicated . 
the Equal Protection righ:t of women to p'articipate in formerly 
all male sports even wheie no feder~l funding was involved. 
See, .§l...9.., Fortin v. Darl,ington Little L'eague, Inc" 524 F.2d 
344 (1st Cir. 1975); Bren~en v. Independent School District, 
742, 477 F.2d 1291 (8th Cdr. 1973); Hoover v. Meiklejohn, ~30 
F.Supp. 164 (D. Colo. 1977). ' 

Nearly a third of the states have constitutional 
protections against gender~based discrimination which would 
provide a basis for challenging restrictions on access by women 
to sports, recreation and

I 
cultural activities. 

. 
Most if not all 

states have some form of "public accomodation" laws prohibiting 
sex discrimination in facilities made a~,ilable to the public. 

Article 14 - Rural Women : 

Article 14 essentiall~ provides for the specific 
~pplication of the Convention's sUbstantive rights to women 
res iding in rural areas. I However, ithere;'are two additions: the 
right to benefit from social security and the right to adequate
housing.:,', 

Specifically, Article'14(1) requires States parties to take 
into account the particular problems faced by rural women, the 
significant roles they play in the economic survival of their 
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families, and the work they perfor~ in ribri-monetized sectors of 
the economy. Article 14(2) requir~s Sta,tes Parties to "take 
all approp,riate measures,ito elirriin!ate di:scrimination against 
women in rura.l areas in order to ensure;'!: on a basis of equality 
of men and women, that t~eyparticipate~ln and benefit from 
rural development," and to provide: equal 'rights to (a) 
participate in'developmeqt planning and:lmplementation, (b) 
access to adequate health care facilitie~, including 
iriformation, counsellin~and servibes i~family planning, (c) 
social security program~; (d) traihing ~hd education to 
increa~etheir t~chnical iproficiency, (~1 organize self-help' 
groups ,to improveemploYIl).ent opportuni t i-es, (f) part icipatie in 
community activities, (g)! acces's to "agricultural credits and 
loans, marketing facilit{es, appropriat~ technology and equal 
treatment in land and ~giarian reform a$w~Il as inland 
resettlement schemes," and (h) .. ad~quate,:· living condi tions, 
partic~larly in relation ito housin~, sa~itation, electricity 
and water supply, transport and coinmunications." . , , , , 

, " '." 

: ' i' ::' 

U.S. Implementation. ~. NOTE: 00.1, lUIS, AGR, 001: Please 
provide additional citations, revisions ·~sappropriate. Are 
U.S,•..law~.<:9!9Pl!~J:!~,?' .· .._TQw~~J; _~x~~Il:f; .a,:r;:~";,f~rm.,,wpmen,t.X:f!JI.J:t:!!q,.,",c~;~ ,,':.,:.,' 
differently from farm men in ways thatm~ght conflict with this 
Article?' . t " 

. , 
, 'i' 

1 '" Development Planning., Women can participate on a basis of 
equali ty in the Depa'rtment of A9ri9Ul tur,e f s Extension Service, 
which deals in planning a'nd development ';1> Title VII of the 
Housing Act of 1954,40 Ui'S,C. § 4~O.e..t'~.i Title I of , the . 
Housing: and Community" De~elopment Act of:,; 1974, 42 U.S.C. § 5301 
.e..t ~. • . i l ' . ~I 

Health Care Facilitie~. The F{~th ~hd Fourteenth 

Amendments prevent intentional' gender di,scrimination in the 

provislon of health care services by fededal and state 


I q, 

governments. Rural Health Outreach Program (1991). Grants for 

Community Health Services:, 42 C.F.:R.§ 5'J..c. Special rules 

under Medicaid g'overning qualification o,f, rural health clinics 

to receive federal assistance. 


Sotial Security. The: Social Securit~ Act conditions 

eligibility for old age b~nefits ort anipdividualfs statu~ as a 

wage earner, not on gende~. Rural~ome~0who work in the horne 

or whose wages fall underitheagridultural labor exceptions may 

be entitled to benefits a~cruing to husbinds, 42 ~.S.C. § 

402(b). 
 i , . . 

I ;;::', . 

Training and Education. Rural ;women ;:have an equal right to 
participate in federally funded edricatio~al programs under 

,Title IX. The Public Health Servide Act prohibits gender 
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discrimination in training programs for·, heal th care 
profes~ionals targets ru~al areas to re~eive grants for various 
programs, 42 U.S.C. § 292d, 295j, '298b-:2. Grants for literacy 
training, vocational education and programs designed to assist 
farm families, 7 U.S.C. § 2662(f)(D). Land Grant Colleges, 7 
U.S.C. §§3101-3336. . 

Cooperatives and Self-Employment. Constitutional 

protections suffice here~ U.S. Department of Agriculture 

programs to assist agri~ulturalcooperatives, 7 U.S.C. §§ 

451-457; Agricultural Matketing Act, 12·;U.S.C.§§ 1141-1141j . 


. I 

Community Activities~ Constitutional protections suffice 

here. I 


I 

Agricultural Credit, Marketing, Technology and Land 

Reform. Federal law provides agricultural credit to all 

qualified persons regardless of g~nder, 'see Equal Credit 

Opportunity Act. Speciai programs for tural areas: Emergency 

Agricultural Credit Act of 1984, 7 u.s.e. § -1921 ~ .s.gg.; 

Agricultural Credit Act of 1978, 7 U.S.C. § 1941 . 


.... '~'., .'~~' ",.~'. : . ' . "" ........ , .....,_.' 


Living Conditions. Federal prbgrams aimed at improving 
living conditions in rur~l areas, 'such ~s Farm Labor Housing 
Loans and Grants, 7 C.F.~. § 10.21~;" veiy Low and Low Income 
Housing Loans, 7 C.F.R. § 10.410; Rural Rental Housing Loans 
and Grants, 7 C.F.R. § 10.415; and Very Low Income Housing 
Repair Loans and "Grants, :7 C.F.R. § 10.417. National Housing 
Act, Ii U.S.C. § 1735f-5~ 

i 

Article 15 -Legal Capacity " i 

Article 15(1) requir~s States ~arties to accord men and 
women equality before the law. Article .,15(2) requires equal 
treatme'nt "in civil matte'rs," including the equal rights to 
conclude contracts and to administer property and "in all 
stages of procedure in cO:urts and tribunals." Under Article 
15(3), all contracts and other private i~struments "directed at 
restric~ing the legal capacity of women shall be deemed null 
and void," Article 15(4) requires States to accord women equal 
rights regarding movement· of persons an~;the freedom to choose 
their residence and domic:i Ie. ", 

Equality Before the Law. The Equai ;Protection Clause 
protects the right of wom¢n to equality before the law; all 
states now provide the same age of majority for men and women. 
~ Stanton v. Stanton, 421 U.S. 7 (1975).

I 
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Contracts and propertk Rights.! Legal issues concerning the 
creation and execution ofi contracts are ~enerally governed by 
state rather than federal: law. However /:" distinct ions made in 
'state law, on the basis ofl sex are ~ubje6~ to challenge under, 
the Equal Protection Clau~e. ThuSi in the United States, men 
and women have equal righ1:s in respect o'f the creation and 
execution of coritr~~ts. ! 

"

Movement of Persons, Residence:and DOmicile. Generally, 
all individuals in the United States have a legal right to free 
movement, residence and dbmicile. 'In some states, however, 
there continue to be limitations on a married woman's right to 
acquire domicile. I ; 

Article 16 - Marriage and Family L~fe 
t 

. :' r; 
Article 16(1) require~States Partie~ to take "all 

appropriate measures to eliminate d,iscri~ination against women 
in all matters relatin'g t<;> marriage; and· ~ami~y relations." 

, I 

,., :"~, .', Inpart-icular, State Parties must-guarantee- equal· rights to 
, . ".,~- WOm't~m and men:' fa)' 'to'eri"tEh iritomar'riage,""(1JY:t6'chc)o'S'e' a 

spouse and enter a marria~e orily with fr~e ~nd full consent, 
(c) during marriage and its dissolution, ;:,: (d) as parents in 
matters relating to their: children,; whose interests must be 
paramount, (e) to decide on the number and spacing of their 
chi Idren and to have. access to info:rmati0n, education and the 
means to exercise these r~ghts, (f)!, with:~respect to 
guardianship, wardship and the ado~tion 6f children, (g) as 
husband and wife, including the right to':,choose a family name, 
a profedsion and an occup~tion, an~ (h) tn respect of property, 
including ownership, acquisition,manage~ent, administration, 
enjoyment adn disposition) , 

: !
Article 16(2) provides that "th,e betrothal and the marriage 

of a child shall have no iegal ~ffe~t" ahd requiies the 
establishment (by legislation, if n'ecessa:ry) of a minimum age 
for martiage and the offidial registraticin of marriages.

, , 
, 

Federalism. Issues related to ~arri~ge, divorce, child 
custody and familyrelatidnsare prl~arity a matter for 
regulati'on by the state arid not federal governments. As the 
following discussion'demoristrates, gendet~based distinctions 
and qualifications are sttll' found in the, law of some states. 
However ,: any classificatiQns or distinctions based on gender 
that ar~ not substantially related to an~important government 
objecti v'e w.ould violate t~e Equal Protection Clause. ~ Craig 

t·: 

, d'
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v. Bor¢n, 429 U.S. 190 (1976); Orr v. Orr, 440 U.S. 268 

(1979). Not all such distinctions'which might be considered 

contrary to the Conventidn appear to haye been challenged on 

the basis of the Equal Protection Clause~


! ., 

Marriage. There is rio legal limitation in the United 

States on the right of adult women: to ma'rry when and whom they 

choose. The right t6 marry is considered a "fundamental right" 

and therefore subject to the Equal Protection Clause. Zablocki 

v. Redhail, 434 U.S. 37~(1978). Every jurisdiction requires 
consent for marriage. All states '~pecify a minimum age for 
marriag~ (18 ye~rs for both sexes without parental consent). 
However, the law in several states' still, provides different 
statutory age limits for girls in the case of marriage with 
parental consent, arguably in violation ~f Article 16(a) as 
well as the Equal Protect'ion Clause. ~ Stanton v. Stanton, 
421 U.S. 7 (1975). All s~ates require the official 
registration of marriages'. ' 

, I 

Wi th respect to equal rights during 'marriage and its 
dissolution, some states continue to pl~~e different support 
01::> 1.igat ions' pn men, g.ene.r aT,l¥.;.,mo~re.,.faYO ra'ble .. t'o women., These", ", ,.. "",:<, ~.j;;.,;" .. 
may be constitutionally invalid undei the Supreme Court's 
decision in Orr v, Orr, 440 U.S. 268 (1979) (a state statute 
providing alimony only for wives violated the equal protection 
clause). In any event" ail states have now adopted some type 
of gender-neutral tlno fault divorce" pro'vision. The right to 
dissolv~ a marriage is a ~undamental right, subject to equal 
protection principles. Boddie v. Connecticut, 401 U.S. 371 
(1971). 

Parental Rights. Generally, state law accords equal rights 
and duties to both parents in resp~ct of,their, chilq.ren, giving 
special consideration to the best intere~ts of the child. With 
regard t;o custody following divorce, many states have enacted 
joint custody laws intended to give equal treatment to husbands 
and wives, to replace eariier laws whichfavore~ mothers ' 
especially with regard tOiyounger children of tltender years;" 
some have criticized these laws as favoring the. interests of 
fathers with greater econ6mic resources.' State law generally 
accords women equal rights with meri with ,respect to 
guardianship, wardship, trusteeshi~ and adoption. 

", 

Family Planning.' As indicated above, women have equal or 
greater rights than men in U.S. law to decide the number and 
spacing of their children 'and to have access to family planning 
information. State 'laws requiring 'a woman to notify or obtain 
the consent of her husband before h~ving:an abortion have been 
struck as a matter of constitutional law. .s..e..e. Planned 
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Parenthood v. Casey, 112 S. Ct. 2791 (1992). In certain 

circumstances, states may ~ccord greater rights to unwed 

mothers than to unwed fathers. See Lehr v. Robertson, 463 U.S. 

248 (1983). 


Right to Choose Name,1 Occupation. Generally, state law 

permits adult women the right to choose their surname on the 

same basis as adult men; :it is still customary but not 

compulsory for women to take their, husband's surname upon 

marriage. However, thei~ is some precedent to the contrary . 

.s.e..e. Forbush'v. Wallace, 3:41 F.Supp. 217 (M.D. Ala. 1971)',aff'd 

without opinion, 405 U.S.' 970 (1972); PeOple ex reI. Rago v, 

Pipsky,' 63 N.E.2d 642 (Ill. App. 1945). ' 
, 

Property Rights. State laws concerning property vary 

widely. Most are gender-neutral; none limit the right of women 

to acquire or hold property on their ow~. However, most states 

recogni~e the right of th~ spouse 'olding the property to 

control it during the mar'riage and to retain it after 

dissolution, often subject to rules concerning equitable 

distribution to take into, account the frequently less favorable 

ec~nomi"9, ,P.9.§,ttion'~ of :t!;1:C? wife< Eight 's,tates. ¢1ef~Q~,9J·:.L.';, .' ',~.... , 
property acquired during marriage as "commun~ty property" w~th 
the result tha~ it is divided equally at dissolution or death. 

Final Clauses 

Non-Self-Executing 
, 

. Under Article VI, cl.:2, of the Constitution, a duly 
ratified treaty becomes the supreme law ~f the land, equivalent 
to a federal statute. Its provisions are clearly intended to 
impose impose immediate ol,Jligations upon, the constituent 
States. In considering pievious human rights treaties, in 
particular the U.N. Convention Against Torture and Other, Cruel, 
Inhuman and Degrading Treatment or Punishment (1990), the 
International Covenant on Civil and Political Rights (1992), 
and the Convention on the;Elimination of All Forms of Racial 
Discriminatio~ (1994), both the Executiv~ Branch and, the Senate 
have considered it prudent to declare th6se treaties to be 
non-sel~-executing. The intent is to clarify that the treaty 
in question will not create a new or independently enforceable 
cause of action in U.S. courts. 

, 
As was the case with the prior treaties, existing U.S. law 

provides extensive protections against ge,nder-based 
discrimi'nation and remedies sufficient to satisfy most of the 

,i 
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requi rements of the present Convention .', Moreover, federal, 
state and local laws already provide a comprehensive basis for 
challenging discriminatory statutes, regulations and other 
governmental actions in court, as well as certain forms of 
discriminatory conduct by private 'actor~. Given the extensive 
protections already present in U.~. law~ there is no 
discernible'need for the; establishment 6f additional causes of 
action'or new avenues of: litigation in order to enforce the 
essential requirements of the Convention. Declaring the 
Convention to be non-self-executing in no way lessens the 
obligation of the UnitediStates to comply with its provisions 
as a matter of international law. ' 

,The text of the proposed decl~ratio~ i~ as follows: 
, 

"The United Staies declares that the provisions of the 
Convention are not self-executing.'" 

Dispute Settlement 
, 

.,.\",'J?Jticle2Q (~)'of the :Convention proviQ~s JP..J., the referral 
of any dispute between States Parties concerning the 
interpretation or applic~tion of the Convention, which is not 
settled by negotiation, to arbit~ation. If the parties to the 
dispute are unable to agree to the, organization of such 
arbitration within six months, any, such 'party may refer the 
dispute to the International Court of Justice in confomity with 
the statute of the Court~ Article 29(2) provides that a State 
Party may declare, at the time of signature, ratification or 
accession, that it does not consider itself bound by the 
provisions of Article 29(1). ' 

The general practice in recent: Administrations with respect 
to such "compulsory submissions" t6 ICJ 'jurisdiction, which are 
common in virtually all {j.N. treaties, qas been to enter a 
reservation to such provisions or,where,the treaty so 
provides, to make a'declaration declining to accept the Court's 
jurisdi~tion in all such ~ases. It is riot proposed ~o change 
this general practice wit~ respect,to the current treaty at 
this time. The Administration strongly '.upports the use of 
international dispute resolution m~chanf~ms in appropr{ate 
cases, but believes it is prudent for the United States 
Government to retain the ability to decline participation in a 
case which may be brought by another country for frivolous or 
political reasons. ' 

" I I" 

In fact, recourse to ~he Inter~ational Court of Justice is 
only an ancillary possibi~ity for dispute resolution and has 
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not played an important role in implementing the treaty 
(indeed, no state has ever brought a claim to the Court under 
this Convention)~ Inste,d, the piincip~l oversight functions 
are performed by the Com~ittee on :the Elimination of 
Discrimination Against Women (CEDAW), aqd the United States 
fully accepts the competence of the Committee in that regard. 

I 

The Administration does not believe"the following 
declaration will significantly cur:tail the possibility of 
effective resolution of any disput~s, should they arise, or 
undermine the oversight of, impleme:ntati?,n of the treaty's 
provisions. " 

"Wtih reference 'to Article 29(2), the United States 
declares that it doe~ not cons~der ~tself bound by the 
provisions of Articl~ 29(1). rhe specific consent of the 
Unfted States to the :jurisdict~on of the International 
Court of Justice concerning disputes over the 
interpretation or application of this Convention is 
required on a case-bi-case basis." 

>/'" •••''I .••. 
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