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EMPLOYMENT NON-DISCRIMINATION Acﬂ(ﬁmnmx ‘OF 1994

f (Job Dlscrimmation Bm) \Qal\‘

auesnons AND ANSWER$

1) What daes ENDA do? o e

ENDA prohlbns an. empioyer from using an mdlvidual's%axual
orientation as the basis for adverse or different treatment in emp!ogment or
employment opportunities. "~ - 4 ‘

; :;\\Q ‘
2) Who is protected? 7 .
,}(x\ :
ENDA protects hetercsexuats. homosexuals (gay men andfi bians),

and bisexuals from discrimination in the workplace based on their sexual

- orientation, o , o
t}s

3) Why ls ENDA neceasary? »y‘%“ §
x{\‘.\e’

ENDA is necassary because gay men, Iesblans and bisexuals face
serious discrimination in employment ranging from being fired fram a job,,
being denied a promotuon, or expenencmg harassment on the joh; L

ST
G o -
(‘\ Yl«’

ENDA covers the same entrhas that the employment section of th@
Civil Rights Act of 1864 (“Title VII") covers, Federal, state and local
govemments, labor unions, and smployment agencies are all coverw

- under this bill, as they are under Title VI,

5) Is the military covered under ENDA?

No. ENDA does not apply to the relationship between the United
States government and members of the Armed Forces. Thus, this bill does
not affect current law on gay men, lasblans, and blsexuals in the military.

6) Does ENDA have a small buslness examptlon?

Yes. ENDA does not cover employers with fewer than 15 employees.

N
(over)
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- Section 3. Discrimlmdon Prohibited.

' THE EMPLOYMENT NON-DISCRIMINATION- ACT OF 1994
SECTION-BY-SECTION SUMMARY

‘An Aét to prohibit cmploymmf discrimination
on the basis of sexual orientation

Section 1. Short Tm

The short title of the bxll is the "Employment \Yon-Dlscrumnatmn Act of 1994

| (ENDA). ENDA is designed to provxde protection for lesbtans. gay mcn, b:sexuals and

hctcrosuxuals against dxscnmmatxon in the workplnce

Sg;ﬂgn_z Findings and Purggggg_. [Senato Onlyl

~ The f'mdmgs set out the basic premue of the bill that sexual orientation has no
relatxonshlp to ‘ability to_contribute to' society and that employmcnt dlscmmnauon hased on
sexual oricntation violatey tundamental values of equality and fmmess :

The purpose of the bill is to provxdc a comprehenswe federal proh:bmon of

cmployment discrimination on the basis of sexunl onentanon a.nd to provide mcamngﬁxl
‘remedies agamst mch discrimination.. o ;

i

{ ) y

ENDA prohibits employers (including government émployers), employment
agencies, and labor organizations from subjecting cmployces to different standards or

trcatment, or otherwise discriminating in employment or employment opportunities, on the

basis of sexual orientation. Employment and employment opportunities includc hiring,

firing, compcnsat:on. and other terms or conditions of employment. Like a similar

provision in the Americans with Dtsabthttes Act (ADA), section 3 prohibits discrimination -
ba.sed on the sexual oncntanon of someone with whom an employee assocmtcs

»smmne-__ - . _,é;

ENDA docs not require employers [ prowde bcncﬁts to their employees same-gex
partners. Howcver, employers remam free to provxdc r.hcse benefits if they w:sh to do so0.

L
I
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| ,Secttgn s g Digpg:g:g lmngﬁ , R ' -

v E\IDA does not reqmre employcrs to usnl‘y neutral practzces that may rcsult ima -
disparate impact against people of 2 pamcular scxual orientation. As a result, the "disparate
impact” claim, available under Title VII of the 1964 Civil Rxghts Act (Title VII), is not - '
avmlablc to gay men, lesbxam, blscxuais. or hntemsexua!s under th.is bill. :

\ ferentml 'l‘; 'va

, FNDA prohzbns employers from adoptmg quous or gvmg preferennal treatmcnt to :
an mdmdual on the basis of sexual onentauon. N A , A
Sccnon 7 exempts. rchgmus organmauons, mcludmg educauonal institutions
substantially owned, managed, ccntmlled. or supported. by rehglous organizutions and’
-educational institutions whose curriculum is directed, to the tcachmg of religious doctrine.

The bill covers only a rehgmus orgamzauon ] tor-prof t acuvmes subject to tnxemon under

»’ : g' 51-

'rs_ee_tm_a Non-Application_fo Memhef.”

ENDA does not apply. to thc relanonshxp betwecn tbe U ? 3ovemment and mcmbcrs o

of the Armed Forces. Thus, the bill does not affect current la.w on gay men, lesbians, and
- bisexuals in the military. In’a provision taken from Title VII, Section 8 further provides
the bnil does not repeal or modxfy any othcr law that nges specml prcferences to- veterans.

S

S e¥ ¥
Sy
AR

< é_.__ection _n_fmsm, R } _

Sr.ctmn 9 authorizes the Equal Employmmt Opportnmty Commxssmn (EEOC), Lhe
‘Attorney General, ‘and the federal courts to exercise tbe same; powcr to enforce ENDA as
those branches of the Federal (‘mvemment have'to enforce htle VIL Indmduals have the
“same right to bring a pnvate action’ that individuals have undcr Title VII, Congress is
" covered by the same enforceznent mechamsms cstahhshed hy ‘the le nghts Act of 1991

. Ssmgy_l_ State lnd F'edgra] Imnmnm: ' E;

| A Scctmn 10 pm\nda that the Stam and the I‘ederal (Jovernment are subject to thc
' same acnons and rcmedm as are other employers for vxolauon of the law. -

Ihe bl 1 provxdu for at:omeys fees and htxgatxon expemes

‘V|r T ?‘
R
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requxremcnts of the law.

are not mandated under the bxll

" Section 16, Ssxsz_mm ST

.s;ction 18. Ilzﬁmnm

ectmn 12 Bg}g[} ﬂgn ggd Qoercmn Pﬂhlh!tﬁde , 7
Secnon 12 prohxbxts retahanon agamst mdmduals because they oppose an act or
practice pmhxhned by the bill, or pamczpate in an mvestxgatmn or other proceeding under

- the bill. This section also prohxbxts coercion, mnm:datmn, ,th.reats or mterfercncc against

individuals cxermsmg or cnjoying rights protected by the bill. This provision is modelled ‘ :
after snmla: provmlons in T1t1e VII and thc Faxr Housmg Act of 1968. ' o

\ L,
A

'S.gction 1_,3_ KQLJ_E.Qﬁm o L

o i k |
As in Title VII, the bill reqm:cs that employers post notxccs descnbmg the

‘,'»

ﬁectxon !4 chulahgn;, S , o , | o o
i ,‘ . - i 1 . B . B )
‘iec.non 14 authonzcs thc EEOC to 1ssue regulanons to cnforcc. ENDA chulanons- |

’ . L
1«- o
T

H

: by,
i

Tlus section prescrvcs provls:ons in other federal statc, or local laws that currcntly :

: pmvxde protection from discrimination. © S

i ! 1

b
|

The b111 includes a gcncral severabxhty clause lhus, 1f any provxawn of ENDA s -
‘ »declared unconstitutional, this section pr:scrves the rcst of the bill.

1o - !,«f .
H .

ENDA takes cffcct szxty days ai‘ter 1ts enactmcm It docs not apply retroactxvely

H l'z!l

E.

Most of the dcﬁmtxons in ENDA come dxrectly fzorn cxxsung civil nghts laws,

3 pﬁrtxanly Title VII. The bill adds a definition: it defincs eexual orientation” as real or .
’percéived lesbian, gay, bisexual, or heterosexual oricntation. ! The definition mcludes

uncmanon statcd by mdmduals or rnamfcstcd m thcu' persona.l relancms
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EMPLOYMENT NON- DISCRIMINATION 'ACT (ENDA) OF 1994
| (Job Dlscﬂmmatlcn Bill)

‘l nussnous ‘AND ANsweas

1) What does ENDA do?

ENDA pmhubns an employer from using an individual's sexual == .
orientation as the basis for adverse -or different treatment in. employment or
employment opportunmes. . :
2) Who is prntacted? | j

ENDA protects hatarosexuals. homosexuals (gay men and lesbians),

‘and bisexuals from discrimination in the workplace based on thetr sexual

onentation. L

3) Why Is ENDA neceaaary?

ENDA is necessary because gay men, lesb;ans. and bisexuals face

serious diserimination in employment ranging from being fired from a job,

being damed a promotaon, or expenencmg harassment on the job.
4) What empv!oyers are covered by ENDA?:

 ENDA covers the same &ntities that the employment section of the

'Clivil Rights Act of 1964 (“Title VII") covers. Federal, state and local

governments, labor unions, and employment agencies are ali covered

'under this bm ‘as they are under Tit!a Vll

5) Is tho mmtary coverad undar ENDA?

“No. ENDA does not apply to the ralatlonsh: between tha Unrted
States govemnment and members of the Amed Forces. Thus, this bill does

not affect current law on gay men, lesbians, and btsaxuals in the rnuztary

6) Does ENDA hava a small buainen oxomptlon?
Yes. ENDA doos not cover amployers with fewer than 15 employees.

(over)
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", . Statement of Ralph G. Neas,

. - Executive Director of The

. Leadership Conference On Civil Rights,

o On Behalf of the
L Employment Non-Discrimination Act
. ]une 23, 1994
“Today, I am pleased and proud to announce that the Leadershlp

Conference on Civil Rights (LCCR) , the legislative arm of the civil
rights movement, strongly supports the Employment Non-
Discrimination- Act (ENDA)... This historic legislation would prohibit
discrimination on the basis of an individual’s sexual orientation in

hiring, firing, promotions, compensatxon, ‘and other employment
" decisions. . .

Itisa specml honor to be here today with congressional leaders
and with Coretta Scott King, Justin Dart, former chairman of the
President’s Committee on Employment of People with Disabilities
under President George Bush,’'and many other representatives of
minority, women, dlsabxhty labor and religious groups.

The Leadershlp Conference welcomes the bipartisan support for
this measure in both the House of Representatives and the Senate.
Currently, there : are more than two dozen Senate and more than 80
House original cosponsors. We especially applaud the leadership of

- the bipartisan sponsors of the Employment Non-Discrimination Act,

including Senators Ted Kennedy (D-MA), John Chafee (R-RI), Patty
Murray (D-WA), James Jeffords (R-VT), Joseph Lieberman (D-CT), and
Diane Feinstein (D-CA); and Representatives Barney Frank (D-MA),
Gerry Studds (D-MA), Connie Morella (R-MD), Christopher Shays (R-

'CT), Don Edwards (D-CA), Pat Schroeder (D-CO), Henry Waxman (D-

CA), and Michael Huffmgton (R-CA)

The Leadership Conference on vaxl Rights is the nation’s oldest,

" largest, and most broadly based coalition. Founded in 1950, LCCR has

185 national organizations representing minorities, women, persons
with disabilities, oldér Americans, labor, gays and lesbians, and major

y rehgxous groups. LCCR has coordinated the national campalgns

leading to the enactment of every major civil rights law since 1957.

Recent LCCR legislative priorities enacted into law include the
Americans with Dlsabxhtles Act the Civil Rights Act of 1991, the

"Equality In a Free, Plural, Democmtfc Society "

PR7von 1
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Civil Rights Restoration Act ‘the Fair Housmg Act Amendments of 1988, the japanese
American Redress Act , and the 1982 Votmg Rights, Act Extension.

, Earlier this month, the Nahonal Board of the Leadershxp Conference, which meets
annually, designated the Employment Non-Discrimination Act a top legislative priority for
the 103rd Congress. This is the first time that the Leadership Conference has endorsed a
. specific legislative measure which prohibits discrimination against gays and lesbians. This
decision underscores the growing bipartisan consensus in this country that prohibiting
discrimination against gays and lesbxans is a fundamental c1v11 rights issue.

'The Leadership Conference beheves strongly that every worker should have the right
o be judged solely on his or her ability to do the job. People who work hard and perform
" well should not be kept from leading productive and responsxble lives ~ paymg their taxes,
.covering their mortgages and contributing to the economic hfe of the nation.

Regrettably, job dlscnmmatxon against lesbxan and gay people is wxdespread and
there is no federal anti-discrimination law that covers them: The Employment Non-
Discrimination Act takes a.modest step toward securing equal treatment for millions of
Americans who continue to experxence dxscnmmatlon in the workplace. -

In addition to the antx-dxscmnmatlon sections of the Employment Non-D:scnmmanon
Act, there are other unportant prov:sxons in the legxslahon that would:.
- exempt religious orgamzatxons, mcludmg rehgmus educatzonal mstltutxons,
"exempt small businesses with fewer than 15 employees;
prohibit quotas and preferential treatment based on sexual orientation; and
not require employers to prowde benefits to the same-sex partner of an
. employee. ~ L

‘o 0 0 o

The Employment Non-Discrimination Act would not- apply to uniformed members of -
the armed forces. It would apply to Congress, and it has thé same remedies provxded by
the Civil Rights Act of 1991 and the Americans with Disabilities Act.

- The time is right fora federal law protectmg gay and lesbian Amencans from
~ émployment discrimination. Indeed, national polls show that 76 percent of all Amencans
believe that people should not be fired or d:scnmmated against for being gay.

, The Leadership Conference on Civil Rights is committed to working at the natlonal
state, and local levels on behalf of the Employment Non-Discrimination Act.  We- call-on the
"House of Representatives and the Senate to follow the lead of a growing number of
businesses that already ban job discrimination agamst gays and lesbians and to pass this
vital legislation as soon as possible.

A number of organizations in the Leadershxp Conference have, not taken a posxtxon at
this time and do not }om in this statement ST ~

If you would like a copy of the Employment Non-stcnmmatxon Act or need
additional information or materials, please call us at, 202-466-3311
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EMPLOYMENT NON-DISx.-RlMlNATION ACT (ENDA) OF 1994
(deb D:scnmmatton Bilt)

a. g rarcoon¥  The Employment Non-Discrimination_Act.of 1994 (ENDA) prohibits
oy Wilkins“dgcrimination-in- employmgﬂ;:.@,mthe»baSis-oLsexual-ortentatlon -ENDA

e EXtends fair . employment practices -- not special rights == to. Iesbnans,kgay

Aenjamin | HookS
o CHARPEPIONS men.,bisexuals and heterosexuals.
Aot L Clonman
Wiltam L Teyor V¥  Federal law currently protects employees from diecrlmlnatlon on the
,,mﬂ,, o ~v hagis of race, rehgnon gender, national ongm age, and disability. ENDA
cerg wRzer remedies @ gap in federal non-discrimination protection.
LEGIBLATIVE CHAIRPERSON
Jene OGre%» W ENDA prohibits employers, employment agencles, and labor unions

OOUNSECL CMTRITUS
Jowesh L Rauh, J1from using an individual's sexual orientation as the basis for employment
Marin Gapion decisions, such as hiring, firlng, promotion, or compensation.

Clarance M. Mitchell, Jr.*
' Arwing Under ENDA, employers may not subject an individial t2 different

Barbars Amwmp '
“w%%"w' '";'w standards or treatment based on that indlvidual’s sexual orisrtation (real or
s mﬁm perceived) or diseriminate against an individual based on the sexual
Kenyon C. aurke orientation of those with whom the mdlvndual associates. ‘

P»S!‘.!%‘#
" ¥ The “disparate impact” claim available under the amploymsit section
of the Civil Rights Act of 1964 (Title VII) is not available under ENDA. An
tor imwrecier e @MPlOYEr is not required to justify a neutral pract;ce ithat may have a

e Eaverin aneonion Statistically disparate impact’ basad on ‘sexual ofisntation.

wamanes Counch o) Souer Cineeny
yorldarcla Greancarger p ENDA exempts small busmesses with fewey z%‘aaz fitean employees, as

e Fr S0 Hartis dogg Title VII.

w‘gtﬂcla freland
wtnEsece W ENDA exempts rahglous organizations, including educational
WAACD £mgut ot & G0n EENE Jonos institutions substantially ccntroned or support@d by religious organizations.
Laure Murany Loo
Southors Chidis w towey ¥ ENDA prohibits praferamlai treatment, including quotas, based on
,,m:‘mm L'..E sexual orientation.

Karen Noras .
"’"‘""'"“'o';";‘;:'s‘?‘;m“;,",; ¥ ENDA doss not require an employer to provide benefits for the same-
rien ol ke *”j:;,j;";;‘;‘x sex partner of an employee.
e V¥ ENDA does not apply to the relatlenshic between the U.S. government

watisnat *ﬁ'fﬂ:ﬁv:&g and the armed forces and thus does net affact current law on lesbians and -
crnsouny momes camannn s Suneer 0 gay men In the military.
Norinel LY ERQUfTTS
ENDA incorporates the remesigs of Title VII {injunctive relief and

Wncmgngcuum '
Chavies Kamasaxi, chelmamen damages to the extent allowed by Thle VII).

BTAFF

EXRCLITIVE DINECTOR
aoumsran @ Net2 w  ENDA applies to Congress with the same remedies as provided by the
Uue'W. Hawsia Civi| Rights Act of 1991,

POLICY/REAEARCH
Karon McGilt Arrlngton

{* Drvusenrt) v

ASNLRE ARJOCLAIOR vt wtired lgnm

ENDA is not  retroactive.
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- Today, I am pleased and prou.d to announce that the Leadership
Conference on Civil Rights (LCCR), the legislative-arm-of-the-civil
rights:movément, strongly supports the Employment Non-
Discrimination Act (ENDA). ;This htstonc legxslanon would prohlblt
discrimination on the basis of an mclwxdual's sexual orientation in
hiring, firing, promotmns, compensatzon, and other employment
decisions. :

{

It is a special honor to be here today with congressional leaders
and with Coretta Scott King, Justin Dart, former chairman of the
President’s Committee on Employment of People with Disabilities
under President George Bush, and many other representatives of
minority, women, disability, | labor and religious groups.

The l.eadershxp Conference welcomes the bxparhsan support for

" this measure in both the House of Representatives and the Senate.

Currently, there are more than two dozen Senate and more than 80
House original cosponsors. We especxally applaud the leadership of
the bipartisan sponsors of the Employment Non-Discrimination Act,
including Senators Ted Kennedy (D-MA), John Chafee (R-RI), Patty
Murray (D-WA), James ]effords (R-VT), Joseph Lieberman (D-CT), and
Diane Feinstein (D-CA); and ‘Representatives Barney Frank (D-MA),
Gerry Studds (D-MA), Conme Moreila (R-MD), Christopher Shays (R-
CT), Don Edwards (D-CA), Pat Schroeder (D-CO), Henry Waxman (D-
CA), and chhael Huffmgton (R-CA)

The Leadershxp Conference on Civil Rights is the nation’s oldest,
largest, and most broadly based coalition. Founded in 1950, LCCR has
185 national organizations representmg minorities, women, persons
with disabilitiés, older Americans, labor, gays and lesbians, and major
religious groups. LCCR has coordinated the national campaigns
leading to the enactment of every major civil rights law since 1957.
Recent LCCR leglslatxve priorities enacted into law include the
Amencans w1th Disabilities Act, the Civil Rights Act of 1991 the

“Equality In a Free, Pl"ém:l. 4Democmtic Society”
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Civil Rights Restoration Act, the Fair Housing Act, Amendments of 1988, the Japanese
American Redress Act, and the 1982 Votmg Rxghts Act Extensxon

Earlier this month, the Nanonai Board of the Leadershxp Conference, which meets
annually, designated the Employment Non-Discrimination Act a top legislative priority for
the 103rd Congress. This is the first time that the Leadership Conference has endorsed a
specific legislative measure which prohibits discrimination against gays and lesbians. This
decision underscores the growing bxparhsan consensus in this country that prohibiting
discrimination against gays and lesbians is a fundamental cxvxl rights issue. '

- The Leadership Conference believes strongly that every-worker:should-have:the-right
to, be-)udgedvsolelronwhm*or:her,abxhtyuto do-the-job—People-who- work—hard—andperform
well.should not.be_kept-from-leading productive and responsible lives — paying their taxes,

. covering their mortgages and contributing to the economic life of the nation.

Regrettably, job dxscnmmahon against Iesbtan and gay people is widespread, and
there is no federal anti-discrimination law that covers them. The Employment Non-
Discrimination Act takes a modest step toward securmg equal treatment for millions of
Americans who continue to expenence dxscnmmatxon in the workplace.

In addition to the antx»dxscrunmatmn sechons of the Employment Non-stcnmmatxon
Act, there are other important provxsxons in the legxslatmn that would:.

exempt religious orgamzanons, mcludmg rehgxous educational institutions;
exempt small businesses with fewer than 15 employees;

prohibit quotas and preferential treatment based on sexual orientation; and
not require employers to provide beneﬁts to the same-sex partner of an
employee. . : :

e ¢ @ ¢

The Employment Non-stcnmmahon Act would not- -apply to uniformed members of
the armed forces. It would apply to Congress, and it has the same remedies provided by
the Civil Rights Act of 1991 and the Amencans thh stabxhtxes Act.

The time is right for a federal law px'otectmg gay and lesbian Americans from
' employment discrimination. Indeed, national polls show that 76 percent of all Americans
believe that people should not be fu'ed or discriminated agamst for being gay.

The Leadership Conference on C1v1l Rxghts is committed to working at the national,
state, and local levels on behalf of the Employment Non-Discrimination Act. We call on the
House of Representatives and the Senate to follow the lead of a growing number of
businesses that already ban job dxscnmmanon agamst gays and lesbians and to pass this
v1tal legislation as soon as possible. :

A number of orgamzanons in the Leadersh:p Conference have not taken a position at
this time and do not join in this statement - :

If you would like a copy of the Employment Non-stcrunmanon Act or need
additional information or materials, please call us: at 202-466-3311.
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EMPLOYMENT NON- DISCR!M!NATION ACT (ENDA) OF 1994
(Job Dlscnmmatlon Bill)

FOUNDERS

a, Dmold Atonson wy T Employment Non- Dtscrlmlnatlon Act of 1994 (ENDA) prohibits
Roy wilkins“digcrimination in employment on the basis of sexual orientation. ENDA

cm‘:’;‘,’,‘:f,,”,’f extends fair employment practlces -~ not special nghts - to lesbians, gay

Renjamin 1. Hooks myan - hisexuals and heterosexuals
VIGP CHAIRPERSONS . l
Antonrla Hernandez ‘

J“&illl‘.é:#lf’%’;:;f‘; V.  Federal law;currently protects employees from discrimination on the
secaenaay hagig of race, rellglon gender,inational origin, age, and disability. ENDA
ies a gap m federal non-dlscnmmatlon protectlon

Darathy reight d
reasurer 1T
Gam.ld W. MCEntog €

v LEGIGLATIVE CHAIRPERSON
‘ e OGre W ENDA prohibits employers, employment agencies, and labor unions
Jossgn L Raun, Jr.from using an individual’s sexual orientation as the basis for employment
O arin Caplan d€CiSioNs, such as hiring, flnng, promotion, or compensation.

Marvin Caplan
Clarance M. Mllchell Jrt

“';‘Z",E‘;‘,ﬁ‘l?,‘,?:: ¥  Under ENDA employers. may not subject an individual to different
vt vighta un uwm » standards or treatment based on that individual's sexual orientation (real or
mm??“w nion o percelved) or discriminate against an individual based on the sexual

won O, aurko orientation of those with whom the mdlwdual assoc:atas. ‘

K anyon
Wattanal COtncH of Chivrche

Backy caln )
S oraca poots ¥ The “dlsparate impact” clalm ava:lable under the employment section.
s o “ioreme mat OF the Civil Rights Act of 1964 (Title VII) is not available under ENDA. An
o mrerracin sonee @MloOyeY is not required to justify a neutral practice that may have a
recnion ueoin Statistically disparate impact. based on sexual orientation.

6 Gluver

Nattonal Cswm‘fleof mcmmu
witareln Greenbargr W ENDA exempts small busmesses with fewer that fifteen employees, as

oo Fr rSSli0 Hattie dos Title VI

Patrlcla Irotand

Netionet Craanixation for Nomen . . T
ionn & dacon W ENDA exempts religious ‘organizations, including educational

Nutionai Urban Lougue
AP Lot i s ElINE Jones INSHitLLIONS substantlally controiled or supported by rellglous organizations.
m&?‘éﬁ;l‘?&'ﬁ?&’u‘ﬁ '
N Joeephhl.oweryv ENDA prohlblts preferentlal treatment mcludmg quotas based on
Leon Lynch sexual orientation..
Unlted Sloetwurhers uf

; . Kargl'; Nargoaakl
sparete smurcn Gitees Lniie gy ENDA does not require an employer to provide beneflts for the same-

Unton of A David Sapomaln
b ""’j;’;k,, ereria sex partner of an employee

‘ n:”::::% ¥  ENDA does not- -apply to the relatlonshlp batween the U.S. govemment
warenar womn's rotiical coris. 2 the armed forces and thus does not affect current law on lesbians and -

Brasitty Fignts Coscatrn i A Sy we gay men in the mmtary P v 1
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G@'“ io“Pm”::'t;;%”S'f:"; V¥ ENDA incorporatss the remedles ol Title VII (lnjunctlve relief and
harles Kamasek!, Chaimertan o mages to the extent allowed by Title V”) 4 :
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TV ASE T ENDA applies to Congress with tha same remedtes as provided by the
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Lisa -]
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ENDA is not ‘retroactive. - i
“Lquality In a Free, Plural, /);omoéraric'&wio:ry"
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aroid sonsen  THE EMPLOYMENT NON-DISCRIMINATION ACT OF 1994

A. Philip Randclph®
Roy Wilkins* .

e . QUESTIONS AND ANSWERS
Benjamin L. Hooks ' . . 1 T
VICE CHAIRPERSONS

o | % . ‘
Antonia Hernandez : SOURCE DOCUMENT

Judith L. Lichtman
William L. Taylor ;
SECRETARY i
Dorothy Height . :

TREASURER - : ,

Gerald W, McEntes GENERAL OUESTIONS i o o
LEGISLATIVE CHAIRPERSON . : ’ " .
Jane O'Grady : ; ' : l

i

COUNSEL EMERITUS
Joseph L. Rauh, Jr.”

HONORARY CHaRPERSONS ], Who wxll be protected under the Employment Non-
Marvin Caplan

Clarence M. Mitchell, Jr.* ' Discrimination Act of 1994 ("ENDA")"

EXECUTIVE COMMITTEE : [ N
Barbara Arnwine i l ;

G Fignes Gncir Law ENDA protects heterosexuals,; homosexuals (gay men and
intermations) Do ~ lesbians), iand bisexuals from discrimination in the workplace

united Avtomobile Workars

Kenyon C. Burke based on their sexual orlentatlon
National Council of Churcnes .

Becky Cain. . ‘

League of Women Voters . |

Horace Deets :
American Association of Retired Persons

l
' |
. Jerome Ernst, 2. What does ENDA do?
National Catholic Conlerance
tor interracial Justice i

Keith Geiger |

National Education Assoclation

Eugene Glover
National Council of Senior Citizens

Marcia Greenberger
National Women's Law Center

Leslie Harris
Peopie For The American Way

Patricia Ireland i |
Nationat Organization for Women §

Jol;lr& E Jacob . L : o
National Urban League ] o ] s K
Elaing Jones 3-°  WhY is ENDA necessarys :
NAACP tegal Detense & Educauonai Fung, in¢. S

Laura Murphy Lee . ;
American Civil Liberties Union

I .

ENDA proh1b1ts an employer from using an individual’s sexual
_or1entat10n as the basis for adverse or different treatment in
employment or employment opportunities.

Joseph Lowery ENDA is necessary because gay men, lesbians, and bisexuals face
R serious discrimination in employment ranging from being fired
Ut S 4 f A, 1 N
e '”&féisﬁar:;;fﬁ . from a job, to denied a promotlon to experiencing harassment on
Japanase American Citizens League - i
David Saperstein the _]Ob . , :

Union of American Hebrew Congregstions i

Jackie DeFazio :
American Association of University Women H

Richard Waraags ) . ,. A . C
Harriett Woods 4 Why does' ENDAfocus on employment discrimin‘ation?
National Women's Potitical Caucus : . |

Patrisha Wright ! : “h
Disability Rights Education and Defense Fund

anionay R2UL YZRQUICTE ENDA focuses on employment discrimination because such
COMPLIANCEENFORCEMENT discrimination is a critical problem for gay men, lesbians, and
Charles Kamasaki, Chairperson bisexuals.: A June 1994 Newsweek poll indicated that 91% of gay
executve orecron people - believe securing equal fights in the workplace is a "very
s abn & Neas important" goal for the gay community. The general publi¢ also
Lisa M. Haywood supports this goal. A February 1994 Newsweek poll showed that
"Karen McGill Arringion "74% of all Americans. favor protecting gays from job
("Deceased) . ‘ ! i

“Equality In a Free, Plural, Dlemocrfatic;'Socfery"
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discrimination.” A Mellman, Lazarus, Lake poll taken during the same period showed
that 76% of those polled “beheve that people should not be fired or discriminated
against for being gay." §

; ) 4
' t
i
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Do gay rights and civil rights groups plan to support legislation that goes beyond

employment discrimination? |

Gay rights and other civil rights groups believe that discrimination on the basis of

sexual orientation should also be pr0h1b1ted in housing, public accommodations, and
governmental services. However in the Iong tradition of other civil rights struggles,
this bill addresses one issue first -- in !this case, employment discrimination.
Employment discrimination str1kes at the core of an individual’s ability to participate
in society. - Thus, it is appropriate for Congrqss to act to remedy this evil.

| ‘

‘ ] |
Who supports the principle of combatting .anti-gav job bias?
| !

'

Numerous civil rights and religious organizations have issued statements, or adopted
policies, against anti-gay job bias. The Executive Committee of the Leadership
Conference on Civil Rights, an orgamzatmn of over 160 civil rights groups, has
endorsed ENDA. |

i

(SEE ATTACHED ONE-PAGER FOR FURTHER INFORMATION.)
1 | :

[
Is it true there is no effectlve> recourse for sexual orlentatmn job discrimination

under existing laws? t
|

]

There is no truly effective recourse for sexual ;orientation job discrimination in 42 states
across this country. Eight states have laws that prohibit discrimination on the basis of
sexual orientation in employment, as well as in other areas. Various municipalities have
similar ordinances. But the vast'majority of gay men, lesbians, and bisexuals across this
country have no protection. | .

Individuals have tried to challenge sexual orlentanon dlscrlmmatlon under Title VII of
the Civil Rights Act of 1964 as a form of gender discrimination. All such challenges
have failed. Courts have ;uledlthat Title VII does not cover sexual orientation.

Individuals have also tried to challenge sex?ual orientation discrimination under the
federal Constitution. An ongoing review of reported cases shows that at least twenty-
nine cases have been decided under various constitutional claims since 1970. Seven of
these cases have been successful. Even if a constitutional challenge is successful,
however, the Federal Constltunon provides protection only against a governmental body
! j ‘
! ;



EMPLOYERS/COVERED ENTITIES
|

:
|
|

r ! ;
-- e.g. the federal government or state or local governments. The vast majority of
citizens who work for private companies are not protected by the Constitution.

i N .

Finally, individuals have tried {to challenge isexual orientation discrimination under
contract or tort theories. Five reported cases have been decided under such claims since
1991. Only two of these claims'have been successful. ‘One of these was successful on
a contract claim, and another ori a claim of iritentional infliction of emotional distress.
, ; :

As a general matter, the employment-at-wﬂl doctrlne means an employer may fire an
individual for any reason unless ;the employer 'has voluntarily bound itself otherwise by
contract. The only exception, accepted in a number of states, is if a court determines
such an action would be contrary to public policy. The public policy exception has
never been successfully used to|challenge a f;lring based on sexual orientation.

i
z ]r |
t

10.

11.

! ,
What emplovers are covered under ENDA?

i
i

ENDA covers the same entities ihat the empl@yment section of the Civil Rights Act of
1964 ("Title VII") covers. Federal, state and local governments, labor unions, and
employment agencies are all covered under this bill, as they are under Title VII.

¢

Does ENDA have a small business exemption?

i
i

Yes. ENDA does not cover emp'l'oyers with feWer than; 15 employees. This is the same
exemption that exists in Title VII and in the Americans with Disabilities Act (ADA).

|

(SEE ATTACHED ONE-PAGER FOR FURTHER INFORMATION.)

| '
t .

i

Is the federal government covered under ENDA? -

N ‘
Yes. The federal government, and other state and local governmental entities, are
covered in their capacity as employers.

i

1

Is the military covered under ENDA? ,
. i

No. ENDA does not apply to the relationshiﬁ) between the United States government
and members of the Armed Forcf:es* Thus, th;s bill does not affect current law on gay

t
'
3
|
i
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13.

men, lesbians, and bisexuals in the mxhtary

Is Congress covered under ENDA? b
I :

Yes. The Senate and the House of Representatzves are covered under this bill, in the
same manner in which Congress is covered under Title VII. This means the
requirements of the law apply equally to Congress with special enforcement
mechamsms established separately for the House of Representatzves and the Senate.

(SEE ATTACHED ONE- PAGER FOR FURTHER INFORMATION.) |

|
Are religious entities covered under the ENDA?

No. ENDA exempts all religious corporations, associations, and societies. ENDA also
exempts educational institutions substantially owned, managed, controlled, or supported
by religious organizations, or educational institutions whose curriculum is directed to
the teaching of religious doctrine. Thus, any employment decisions made by these
types of organizations are not covered under ENDA

ENDA covers only employment dec151ons related to a rehglous organization’s for-profit
activities subject to taxation (because they ! are substantlally ‘unrelated to religious

" purposes). | ! |

(SEE ATTACHED ONE-PAGER FOR FURTHER INFORMATION.)
| : o -

.
i

EVIDENCE OF DISCRIMINATION.

14.

o
Is there really a problem w1th discrimination in employment based on sexual
orientation? Can’t gay people do well in their |obs lf thev do not make a blg deal
of their sexuality?

g b
o
i |

No. Even when gay men, lesbians, or bisexuals never télk about their sexual orientation
at work, they are subject to possible harassment or firing based on the suspicion or
rumor that they are gay. Moreover, although many gay men, lesbians, and bisexuals
try strenuously to keep their sexual orientation a secret, such information may be
divulged inadvertently through a co-worker overhearing a private telephone

conversation or through a co-worker disclosing to others information initially told in

confidence. Gay people are never safe in the'workplace. Trying to keep one’s sexual
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16.
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' orlentatlon a secret in the Workplace is not a real protectlon agamst discrimination.

! 1 & |

i
Are the only people who would benefit from this bill, then, those who happen to

’have their sexual orientation disclosed inad'vertentl{‘/ at,the workplace?

i
§ A

No. Many people will ultlmateIEy benefit from this law Even if a gay man or lesbian
is able’ to keep .his or her sexual| orientation aisecret in the workplace, this comes at a
very heavy cost. "Passing” as stralght in the workplace requires significant energy and

: self-censorsmp on the part of a gay person It also puts gay employees at a

disadvantage because they cannot interact socmlly with their co-workers and supervisors

: l
in an equal manner. Studies show that passmg 1ncreases stress and even reduces

|
productivity for gay workers. | "Passing” as straxght is not a good substitute for
assurances of nondlscrlmmanon,

|
]

Don’t lesbians and gay men have higher per caglta incomes when compared to
other minority groups? | | o} :
. i :

No. This is a myth. This false assumption comes. fromI the misuse of surveys that were
never intended to describe the el‘conomlc status of all’ ;lesblans and gay men. Rather,
these surveys were designed to show the usefulness of targeted marketmg to the gay
community and were therefore biased toward! gay 1nd1v1duals with high incomes. In
reality, gay men, lesbians, and Ibisexuals cross all hnes equally: income, age, race,

ethmmty, and dlsablhty Gay mten and lesbians, as a class are -a portrait of America.

i i
(SEE ATTACHED ONE- PAGER FOR FURTHER INFORMATION.)

BASES FOR CLAIMS/RELIEF 3
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18.
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What actions of an emplover are covered under ENDA"
;

ENDA covers an employer S dec151ons regardmg employment and employment
opportunities, such as hiring, ﬁrmg, promotion, training or compensation. The bill
requires that such decisions not be made on the basm of an individual’s sexual
orientation. : ".
TR
! v
What would an_individual have to_show to prﬂve a discrimination case under
ENDA? - ‘ : S

'ENDA adopts the same standards for proving intentional discrimination ‘that are used



19.

20.

|
|
l
!

under .Title VII and other federal crvrl r1ghts laws.
‘ ! 1 [ 4
First, a person must prove he or she is a mernber of a protected class. Under ENDA,
this means a person must establrsh he or sheiis a gay ‘'man, a lesbian, a bisexual, or a
heterosexual, or is perceived to be in one | tof those categorres or assoc1ates with
someone in one of those categorres i
l &

Second, the person must show he or she was quallﬁed ifor a particular job or promotion
(or whatever employment opportunity is at 1ssue) and that the employer’s adverse

employment action raises an inference the employer acted on the basis of the person’s
Sexual orientation. This estabhshes the plamtrff’ s "prima facie" case of drscr1m1natron.

i
‘ :

|

t
I

The employer then presents. evidence to prove that the adverse employment decision

was not taken on the basis of the person’s sexual orrentatron but rather, was taken

because of some legitimate, non drscrrmrnator{y reason

; :
The person then has the opportumty to rebutgthat clalm by proving the stated reason
was really a pretext, and that the adverse action was actually taken on the basis of
sexual, orientation. The plarntrff bears the ult1mate burden of proof at thts stage of the
case. ! o 3

A
May an individual bring a “dlsparate 1mpact" clalm under ENDA"

f

No. ENDA does not allow an 1nd1v1dual to brmg a tradrtlonal "drsparate 1mpact claim
-- that is, a claim that a facially neutral practrce of the' femployer has a disproportionate
adverse effect on persons of a particular sexual orlentatron Thus, the standards for

proving a "disparate impact" clarm which exist under Trtle VII, do not apply to ENDA.
| P
o |
' l 0 ‘,l
What is a "disparate impact” ‘claim? l .
} o
' l | S
A disparate impact claim is a clarm that a facrally neutral practice of an employer has
|
a drsproportronately adverse effect on persons of a pamcular protected group.

»a

'l

A disparate impact claim relies heavrly on statistics. 'In a traditional dtsparate 1mpact
claim, a plaintiff compares the percentage of} individuals of a particular gender, race,

or ethnicity in an employer’s workforce with the percentage of such individuals in the
pool of qualified applicants. If there is a significant drsparlty between the percentages, .
the plaintiff may argue that one or more of the employer s neutral employment practices

- causes the adverse effect on the hiring of such individuals. If the plaintiff makes out '

this case, the employer must - then show the challenged employment practice is job-
related and consistent with busrness necessrty &
. l

12t
)
‘

|
}‘
|
|
l

k
H
i
|
I
|
-1
i
"
|
!
!
H



21.

22.

Title VII. §

In the Civil Rights Act of 1991, Congress cod1ﬁed thls “dlsparate impact” claim under

i
! |
.
i )

Why are traditional disparate; impact clairﬁs not ailowed under ENDA?

Al
i !

The exclusion of a disparate 1mpact claim from ENDA results primarily from the fact
that it is difficult to perform an accurate statistical analysis in the context of sexual
orientation. Privacy concerns would ordinarily foreclose an accurate statistical count of
all gay men, lesbians, bisexuals, and heterosexuals in an employer’s workforce and in
the qualified applicant pool. While one could develop a count of the number of openly-
gay people in a particular workforce, it would be difficult, if not impossible, to assess
the number of openly-gay people in the rclevant applicant pool.

The exclusion of disparate 1mpact claims should not 1mpact significantly on the ability

- of plaintiffs to challenge the type of d1scr1m1nat10n gay people traditionally face. Such

discrimination usually takes the form of either overt, intentional discrimination or
seemingly neutral actions that are clearly pretexts for discrimination. Both of these
types of actions are outlawed by ENDA. !

|

(SEE ATTACHED ONE-PAGER FOR FURTHER INFORMATION.)

| ' :
! ¢
.

What kind of relief is availabl# under ENDA? :
| * 3l
:

i

ENDA incorporates the enforcement mechanisms and remedies of Title VII.  This
means a plaintiff must first go through the administrative mechanism of the Equal
Employment Opportunity Commission (EEOC). A plaintiff may then file a lawsuit in
federal court and, if the plaintiff prevails, 'may receive injunctive relief, such. as
reinstatement in a job and/or back pay. Attorney’s fees are available, as they are under -
Title VII. ! !
| .
A plaintiff may also receive corripensatory and punitive money damages, to the extent
such damages are allowed under Title VII. In the bipartisan compromise which resulted
in the passage of the Civil nghts Act of 1991 damages under Title VII were capped
as follows: : -
* $50,000, when suing an employer with 15 -'100 employees;
* $100,000, when suing an employer with 100 - 200 employees;
"* $200,000, when suing an employer with 200 - 500 employees; and
* $300,000, when suing an employer with more than 500 employees.
3
These same caps on damages apply to ENDA. | If these caps are modified for Title VII,
such modifications would apply ito ENDA as well. .

b
| 2 i
§
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(SEE ATTACHED ONE PAGER FOR FURTHER INF‘ORMATI‘ON.)«

| S

NO QUOTAS/NO SPECIAL RIGHTS
i

23.

24.

25.

26.

- Does ENDA require quotas? Does ENDA allow cﬁiotas?

No. ENDA explicitly states that employers may not adopt quotas on the basis of sexual
orientation. l

l
.l'
3!

Will ENDA give gay people speclal rights over heterosexuals"
| | i ,

No. ENDA prohibits giving preferentlal treatment tO‘ any 1nd1v1dual based on sexual
orientation. Thus, employers may not prov1de spec1al treatment to gay men, lesbians,
bisexuals, or heterosexuals. The bill prov1des, solely that an employer may not use the
fact of an individual’s sexual orientation as Tthe bams for discrimination against that R
individual in employment or employment opportumnes

! -'l
Would efforts to increase the dwersntv of an pphcant pool by advertlsmg at gay

" community events and in gayv 'publications tconsutute preferential treatment?

| l

No. .An employer may take éfﬁrmative mieasures _}lto inform the gay and lesbian
community of job opportunitiesl This is not preferential treatment. Rather, it is an
effort on the part of the employer to expand| its appli’cant pool. Such efforts do not
constitute preferential treatment|in an employer ] selectmn decisions.

f R ‘~ + -

May an emplover expand its definition Of 'minofify" to include gay men and
lesbians under its affirmative hction staten?ent? A
No. If defining gay men and lesbians as 1a mtnorlty under an affirmative action
statement means the employer will give gay men and lesbians preference in the
selection process, or will estabhsh goals and tlmetableSlbased on sexual orientation, that
policy would violate ENDA’s proh1bmon against preferennal treatment.

By contrast, s1mply adding ' sexual orlentatlon[ to an e[mployer s non-discrimination or
anti-bias policy does not violate ENDA’s pmhlbmon agamst preferential treatment. An
employer does not give preference to an 1nd1v1dual or class of persons by practicing
non-discrimination. ; ] i

.4',

(SEE ATTACHED ONE- PAG‘ER FOR FURTHER INFORMATIO\I)
l. : l
| i

t

Al N o 4



27,

MILITARY

28.

BENEFITS

29.

Will this bill adversely affect the emplovment ODBOl'tllnltleS of other racial,
religious, ethnic, or gender minorities? f

i
L

No. ENDA does not affect any ‘other ex1stmg civil rlghts law. The bill ensures simply
that a person of any race, religion, ethnicity, gender, age, or disability status is not
discriminated against on the basis of his or her sexual orientation. ENDA does not take
away any rights granted to individuals on the basis of such characterlstlcs under other
federal or state laws. ! |

1

i |
i |

Does _ thls bill change the mlhtarvs nollcv towards lesblans, gay men, and
bisexuals? - 5 ;

No. ENDA e’xempts the relaitionship between the United States government and
members of the Armed Forces from the bill. Thus, the military’s ban on the service of

gay men, lesbians, and bisexuals would remaln unaffected by passage of this legislation.

H
\ i
i i
\ t
|

! i

Does this bill mandate the pr?vision of health benefits to same-sex partners?

No. The denial of health and otlller benefits to the life partners of lesbians and gay men
is a significant form of employment discrimination against gay people. Because
benefits constitute almost a third of the cost of an employee, a gay person who is
denied benefits for his or her llfe-partner is essentially being paid less than a
heterosexual person who receives benefits for his or her spouse. This is a classic form
of employment discrimination. S o

i
‘0

Nevertheless, ENDA does not ’take on the étruggle regarding provision of benefits.
Rather, the bill explicitly does not apply to the provxslon of benefits to an individual’s
partner. ,

Of course, employers remain free to provide benefits to their employees’ same-sex
partners if they wish to do so. More and more companies across the country are
discovering it makes good business sense to extend, such benefits to their gay and
lesbian employees. This trend ‘wxll be encouraged and nurtured by those opposed to
employment discrimination on the basis of sexual orlentatxon '

i

)
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MISCELLANEOUS QUESTIONS

30..

31.

32.

33.

_discrimination _in the workplace" .

K
1

et e i it

Why does the bill need to nnotect people who arell)erceived to be gay?

| o
Ind1v1duals who are percewed tl} be gay, bu‘qwho arer not -actually gay, face the same
discrimination experienced by |gay men, lesbians and bisexuals. Therefore, it is
necessary for ENDA to cover these 1nd1v1duals ThlS is identical to the ADA, which
protects people who are pereelved to have- dlSabllltleS'

: l

P

Does ENDA protect people who assoclate wnth Eav ‘men_and lesblans from

Yes. L1l<e the Fair Housmg Amendments Act and the ADA, which prohibit
discrimination - against those who assoc1ate' with people with disabilities, ENDA
prohibits employers' from dlscnmmatlng agamst people who associate with gay men,
lesbians, and bisexuals. Straight people, ;ncludmg parents and siblings of gay men,
lesbians, and bisexuals, are often subject- to harassment and other job discrimination
because of their association with their gay, family imember or gay friend. Such
individuals are not perceived to be gay themselves (and therefore, would not be covered

on that ba31s) but rather are dls10r1mmated against solely because of their association.

(SEE ATTACHED ONE-PAGIER_.)

|
l’

i
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Y e b e A o

‘I thls lemslatlon becomes law, will emnlovers stlll be able to require gender

ap_propnate clothing on the ]ob" i
Yes. Under ENDA an employer may requirle genderl appropriate clothing on the job
-- as long as all individuals (gay men, lesbians, blsexuals and heterosexuals) are

requ1red to wear gender appropnate clothlng :;

Of course, requmng men and women to conform stnctly to stereotypical views of male
and female roles may violate Title VII as a form of sex discrimination. It would not,
however be a violation of ENDA ;

: i
o
It thxs legislation becomes law. would an emplover be able to fire an emplovee
because customers or co-workers are uncomfortable with a gay person?

N
o
o

l

No. "Customer preferen(:e has never been allowed to justify d1ser1m1nat10n under a
federal or state civil rights law.. For example the fact that co-workers or customers
might be uncomfortable with Afncan Americ¢ans has ‘never been permitted to justify
discrimination against African ‘Americans. : The fact that men might prefer flight

attendants to be women -- perhaps even 1ncreasmg busmess for airlines thereby -- has
V a
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34.

3s.

36.

not been allowed to justify discrimination on the basis of sex. Similarly, customer
preference would not be allowed to Justlfy d1scr1m1nanon on the basis of sexual
orientation under ENDA. !

t ' I
i f
!

Would this be the first law in the country to outlaw employment discrimination on
the basis of sexual orientation? Are we breaking new ground with this law?

No. Eight states currently have, laws that prohibit employment discrimination on the
basis of sexual orientation. Wisconsin, the first state to pass such a law, did so in 1982.

The other states that have anti- dlscnmmat:on laws on the basis of sexual orientation are:-
Massachusetts -- 1989; Connectlcut -- 1991; Hawaii - 1991; California -- 1992;

New Jersey -- 1992; Vermont -- 1992; and anesota -- 1993,

There are also at least 110 cities that have laws, ordinances, or regulations prohibiting
employment discrimination on the basis of sexual orientation. In addition, at least 31

counties in the United States have council or mayoral resolutions banning discrimination
based on sexual orientation in pubhc employment

(SEE ATTACHED ONE-PAGERS.)
If there are so manv laws prof’xibiting empljovment ‘discrimination on the basis of
sexual orientation, why do we meed this law?

We need a federal law in order to ensure comprehenswe and consistent protection
against discrimination on the ba51s of sexual orlentatlon in employment. Most states
and localities do not provide any protection {agamst such discrimination. Indeed,

some states, the ability even to pass such laws is bemg threatened by ballot 1n1t1at1ves

that would make it illegal to prohlblt dlscr1mu|1at1on on the basis of sexual or1entat10n
I

What has been the exnerlence m those states that have antx-dlscrlmmahon laws?

" Have there been a flood of lawsmts"

The eight states forbidding sexual orientation | dlscrlmmatlon in employment have had
relatively low numbers of complamts filed. For instance, in 1993, the peak year for
such complaints, only 90 people: filed employment discrimination complaints alleging
sexual orientation discrimination with the state of Massachusetts. This category
accounted for only 2% of all complaints filed with the Massachusetts Commission
Against Discrimination. In Hawaii, 18 complaints' have been filed since 1991,
approximately 2% of their total ;employment discrimination complaints.

| i
(SEE ATTACHED ONE-PAG%ER FOR FURTHER' INFORMATION.,)
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| .
37. Would ENDA make existing §tate and locil laws frrelevant?

)

No. Just like every other federal civil rights| law ENDA maintains in place state and
local laws that provide protecuon on the ba51s of sexual orientation. Thus the federal
law will operate together with state and local laws.

1

t
B H

38. If we. keep adding categories | of groups covered under federal civil rights laws,
where will it stop? ‘

|

This is not a sllppery slope. The basic pr1nc1ple currentEy governing employment in
America is that private employers may fire, hire, and make other employment decisions
as they wish. (The "employment-at-will" doc;trme) This freedom is constricted only
if private employers choose to bind themselves otherwise by contract or if the state or
federal government chooses to intervene.

Historically, state or federal governments have| constricted employers’ prerogatives only
where there is a demonstrated problem of discrimination against a recognized group of -
people Race, gender, national origin, rellglon dlsablllty age, and sexual orientation
all fit this pattern. The add1t10n of sexual orientation to the current list of protected
characteristics does not mean every other characteristic held by a group of people will
automatically receive protection as well, in a "slippery slope" fashion. Rather, the same
demonstration of discrimination against a recognized class must be made by that group.
4 . :
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