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'Branscum. ,@.,)",Th~ everall, grewth .pace ef 4.2 percent exceeded. 
Causing the president ef their bank to. certify .'. ecenemlsts' general expectatIOn ef areund 38 percent, and 

incerrectly to. the IRS that the baD..k had properly " 
decumented all cash transactiens ef mere than $10,000 as 
required by law. . .' . , 

But the jury was unable to. .decide en sevenremaining 
charges invelving allegatiens that Branscum and Hill 
Improperly funneled anether $ 10,000 ef their bank's funds 
to. the 1990 campaign: 

(Begin eptienal trim) 

The presecutien seught to. cenvince jurers that Branscum 
and Hill centributed neavily to. Clinten's gubernatorial 
~am:paign in hepes ef winning appeintments' to. state 
cemmissiens. After the election, Clinten appeinted 
Branscum to. the unsalaried but influential state highway 
cemmissien and reappo'inted Hill to. the sta.te banking 
beard. 

But Clin~en, in his videetaped testimeny played fer the 
jury, insisted that the centributiensl;lnd appeintments 
were net linked. ' . 

(End eptienal trim) 
The defendants showed no. emetien when the verdicts were 

read by ceurt clerk Marge Higginbetham. But after jurers 
filed out, the two. wrapped themselves in tearful 'embraces 
with their wives arid family members.' 

.. I'd like to. knew how much the gevernment spent to. 

presecute me," Branscum said. 


Said Hill: "I'mgeing fishing." 


--------------~---.----~---~-~\' 
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U.S. Economy Experiences Largest Gain in Two 
Years (Washn)By Jonathan Peterson= (c) 1996, 
Los Angeles Times= 

WASHINGTON In a burst ef grewththat echoed Thursday 
en the pre,sidential campaign trail, the US: econei:ny surged 
ferward at a .4.2 percent pace between April and 'une,. the 
gevernment reperted, prempting enthusiastic words from the 
White Heuse but a dismiSSIve respense frem the Republican 

, campaignef Beb Dele., , 

The gain in ecenemic activity was the largest.in tWo 


, years, and delighted invester~ who neted' acenspicueus ' 

lack ef inflatien in the Cemmerce Department repert. 

Inflatien fears were ceeled further by a new surveyef 

factery. executives that.suggested the ecenemy may have 

slewed dewn in July, fellewing its springtime gallep. 


The Dew Jenes industrial average, jumped 65.84 peints on 
the werd of rebust growth, to. close Thursday at 5,594.75. '. 
Interest rates declined. 

"Tnis is goed news fer Anierica," president Clinten 

told reperters in the White Heuse Rese Garden. He said it 

'previded . 'mere evidence that eur ecenemy centinues to. 

surge ahead, and eur economic strategy is working:" 


The timing ef the news was less than ideal fer Dele; 
who. is finalizing his ewn long-awaited prescriptien fer 
stimulatingecenemic growth. The fermer Republican senator 
hepes to. expleit public dissatisfactien ever gains in . 
inceme and e.verall living standards as a' way to. narrew his 
gap with Clinten in the pells. 

Clinten is' 'reigning ever the first rece.very since, 

Werld War n to. leave the American werker behind," said 

Christina Martin, a Delespekesweman. 


Indeed, some economists cautiened Thursday that the new 
growth, statistics masked signs ef weakness, just new 
becoming evident, and that the 5-year-eld expansien might 
be mere 'vulnerable than cemmenly recegnized. 

Yet the repert en the natien's gress demestic preduct 

underlined that at least by a few measures, the US. 

ecenemy was perferming at 

a near-feverish pace in ·the spring: Censume.r purchases ef 

big-ticket' items, such as cars, appliances and furniture; 

recketed ferward at a 14.1 percent pace; censtructien ef 

new hemesshet ahead 15.2 percent. 

, Many cempanies peured 'meney, into. building up their 


, inventeries, reflecting cenfidence in the econemy, 
analysts said. Spending by ~tate and local gevernments 

" shet up as welL: . 

represented the strengest advance since, the 4.9 percent . 

. gain recerded in the spring ef 1994. 


"The simpi'e fact is that we had very, very rebust 

grewth," said Jeel 1. Nareff, chief bank ecenemist with 

the First Unien Ce,rperatien in Philadelphia .. , It was kind 

ef the best ef all werlds selid growthwitheut 

infla tienary pressure." 


Wall Street was especially cemforted by fine print 
within the grewth repert that suggested inflatien actually 
might be mederating, despite th~ pick-up in ecenemic 
activity. A price index rose just 2.1. percent in the 
April-June peried, cempared to. a 2:3 percent pace between, 
January and March. 

(Begin eptienal trim) 
"Financial markets have been ebsessed with the idea 

that the Federal Reserve is abeut to. raise interest rates 
becauseef inflatien," explained Raymend A. Werseck, . 

. chief ecenemist with the A.G. Edwards & Sens investment 

flfffi inSt. Leuis. "This was clear evidence that we didn't 

have asurge ef inflatien in the secend quarter." 


Net every statistic in the grewth repert was' upbeat. ' 

Business censtructien actually slipped by a 6.6 pe~cent 

rilte, and the grewth in business investment in equipment 

slewed sharply from earlie'r in the year. . 


But thepelitical flap Thursday· centered en the breader 
meaning ef the repert, and ~hat it did er did net reveal 
abeut the U.S. ecenemy as experienc~d by average, werking 
Americans. 

(End eptienal'trim) 
Clinten said that ecenemic grewth .. is teuching the 

·lives ef all eUr peeple, with 10 millien new jebs, lew , 
unempleyment and inflation in check .... Today's good news 

.. shows that the plan we put in place is the right plan to. ' 
move us forward into. the 21st century." 

Martin, the Dele spokesweman, said ef Cliriten that 

.. self:adulatien" en the eco.nemy·;· is a slap in the face 

ef.the American taxpayer," adding that '''Beb Dele . 

understands Ameri~ans are justifiably werried abeut their 

jebs and will act seen to. address these very serieus 

cencerns." 


, (Optienal add end) 
Fer all, the spetlight en the recent perfermance', most 


ferecasters believe, the ecenemy may have peaked fe~ the 

year. Their questien is hew much it will sle~ in the 

ceming menths. . ' 

A new survey Thursday by ,the Natienal Associatien ef 
Purchasing Management peinted to. a weaker manufacturing 
ecenoi:ny in July, hinting ef a broader slewdewn. The 
greup's widely fellewed index fell to. 50.2 percent last 
month from 54.3 percent in lune. 


That report, cembined with signs ,ef weaker retail 

. sales, tl:ie trend teward flatter levels ef federal spending 

and the,impact of previ~us interest~rate increases en the 

ecenemy add.te the case that the e'xpansien ceuld slow this 

y~ar.' 

Mereever, "Peeple went en a spending binge buying huge 
numbers ef cars ar,td . light trucks and homes in the first . 
half ef the year,"Nareff said. "These are net· 
repeatable pUrchases" at least not in the shert term. 

, . 

;~~~~:;:;~~··~;~larein·~~fi<ialU.s. 

Language(Washn)By Marc Lacey= , (c) 1996, Los 
Angeles Times= " ., 

WASHINGTON The Heuse veted Wednesday to. declare 
Englis'h the efficial language ef the United States and limit the 
federal gevernment frem cenducting business in fereign 

, tongues, despite cries frem eppenents that the meve was " 
divisive and unnecessary. 

By publishing bilmgual gevernment decuments, requiring 
bilingual ballots and cenducting routine government 
business in Spanish, French, Vietnamese or Tagaleg, the 
federal govern.ment i~discouraging many Americans from 
learning English, supperters' said. 

.. In my district, I run across heuseholds and entire 

blocks where no. ene speaks English," said Rep. Duke 


"; . 

http:5,594.75
http:largest.in


~:~~ngh,m. R-~:l~(.-· *~. '~R'PUbli"n p,rty pb~onnb' , d' d" 'th S ' 't", 

. b fC/' Similar legislatien has, een mtre uce In ,e ena e , 
a spenser ef the bill. "There's an increaSing num er 0. but it faces several mere hurdles befere it cernes up fer a , 
peeple like that who. aren't metivated to. l~arn EnglniSh." vete. The White Heuse has threatened a veto., calling the,

Heuse Sp'eaker Newt Gingrich, R-Ga" In a rare eer 	 , 
speech, teld celleagues to. leeknerth to. Cana~a to. see hew 

' dual languages can lead to. strife. If it dees net . 
emphasize English, he said, the United States wlll, 
experience "decay' ef the cere pa,'rts ef eur 
civilizatien." " ~ 

. 'Our greatness in part cernes frem eur ability to. be a' 
, melting pet," Gingrich ,said. " While I cherish every , 
, p~rsen who. cernes .. ' here' legally and see~s to. pursue 

happiness ... I want them to. beceme, Amencan, and part ef 
beceming American invelves English.," ' ' , ' , 

But critics said the bill's supperters were creating B, 

threat where there wasn't one, They neted that 97 percent 
ef all Americans already speak English and that mere than 
99 percent ef all gevernment decuments are pri"nted in 
English, , " , ,', . " ~', 
'''The bill we, have befere us teday is unnecessary," 
said Rep, Chet Edwards, D~Texas, .. His insulting. 'It is 
divisive and itis discriminatery .!', 

, Calling the bill absurd, Rep, Bill ~ichardsen, ])-N:M., 
quipped: :. I think seme ,citiesiue geing to. have to. change 
their names maybe DodgervilleferLes Angeles." ~ , 

, 'The bill; appreved 259-169, weuldferbid the'· ~ 
publication ef bilingual gevernment decuments,:epeal the 
requirement that states prepare bilingual balletsm areas 

, , 	 with SIgnificant iminigrant populations and ferbid , 
gevernment efficials frem conducting business in fereign ' 
limguages. ',' ',' ,.' , ' 

The bill specifically e~empts fereign languages used to. 
cendu~t internatienal relatiens, trade, the, census and 
natienal security. Fereign ianguagesalse ceuld be used to. 

'help preserve the' public health er safety, the, bill says. 
, The legisiation, efficially called the English Language 
Empewerment Act, says no. persen sheuld be denied federal, 
gevernment services, assistance er facilities because they 
speak English: Anyene who. felt wrenged ceuldfile a ' 

, special civil actien. ' 
~ The bill also. wo.uld direct any co.st-savings to. 
bilingual educatien: But the Co.ngressienal Budget Office 
said the legislatien actually might end up cesting money , 
if gevernment offices,areferced to. hiremo.re bilingual 
staff to. handle inquiries that used to., be handl~d threugh

• I' . . 

,decuments, 	 . 
':Part efthe problem is the ambiguity efthe" ',' ~ 

legi~latien," said Lisa Navarrete ef the NatienalCeuncil 
of La Raza. "We thirik it disceurages even mere peeple 

, 	 frem v()ting and epens the de.or to. frivolous lawsuits if . 
peeple are offended by the use ef ether languages. It 
might be werse than that." 

(Optienal add end) .' . .' . 
,.' Th~GAO has feund that abeut 265.ef 400,000 gevernment 

decuments are publishediD fereign languages frem " . 
. Internal Revenue Service ferms in Spanish to U.S. Pestal 
.. Servicebrechures in nine languages. 

Critics ef the practice say the Im.riligratienand 
Naturalizatien Service has cenducted citizenship 
ceremenies in Spanish, whichwculd be specifically banned 
in the bill. Lawmakers also. cemplained that the IRS ,has 
distributed 500 000 inceme tax ferms and instructien ' 

, bOo.klets in Sp;ni~h ata cost .of $113,000. Only 718,of the 
'ferms were retwned, resulting in a huge cost 'per ferm, 
lawmakers said. ~ 

Cunningham said the bill is desiSr!,ed to. heip these who., . 
de net knew Engl'ish, by taking away federal gevernment 
crutches.Nen-English speakerseam 20 times'lessth~n 
thesewhc knew the, language, he said, and are far less 
lik~ly to. s~cceed: .' . . " ' 

"My wife teaches Spanish," Cunningham said. : 'My 
... daughters are bilingual. Bilinguali!;m is great. but (in. " 

. this ceuntry) ene ef-these languages sheuld be Enghsh. 
, " '., R'epublicans have seized the efficial English issue as a 
. " politically pepular way efdistinguishingth.emselves frem 

the Demecrats. GOP presidential candid,ate Beb I)ele, . 
warning ef" ethnic' separatism" in America, has already 

~. iendorsed the declaratien ef English as the efficial ,,' 
"lan!iu~ge. Part activists want to. see such language in.the ~ 

. .... .' . .'. ". 

Heuse bill '" unnecessary, inefficient and divisive." . 

But backersef the bill neted that President Clinten f'"
' , 


had signed a law making English the efficiallanguage 0., • 


:' Arkansas , , 

, while he was governer. Twenty~threestates have,declared
~ 
English the efficial language, in their be,undaries, 

---...--~--- ..........-- ... --...... ...: ...""'------,.. . ,rv1:i~~'
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Compromise Emerges on Ptiblic-SchooIBan,of ...' 

megal Immigrants(Washn)By Mart Lacey= (c). 


'1996, Los Angeles Times=.' •. ,... '" '..'\ 

• WASHINGTON Breaking a l.ogjamthat has held up a blll 
,en illegal' iIIlIliigra tion for moqths, Repl.!blican leaders w~n the.' ,;\;, 

suppert efa cruciallawmalcer Thursday fer a ,centreverslal 

. prepo'sai teallew states to. expel illega:1 imniJgrant pupilsfrem 

public scheels., " '.\ ", ." . '.': ' 


, .' Sen. Arlen Specter, R-Pehn.,a memberef 8'cernrmttee 

. trying .to. rec6ncile different Heuse' and 'Senate versie~s ef 

the ininiigratien bill, said he will agree to. a cempremise . 

that weuld allow many illegal immigrant students,whe are 

already enrelled in schoQlte centinue their ~ducatiens.' , 


The cempremise also weuld make it easier to. repeal the 

schooling ban if ill effects were feund. '.•',. ' 


Earlier this week, Specter said he oppesed the scheel. 

ban which is' an element of the House, versien ef the 

legi~latien. The previsien weuld perniit stilteste ban . 


~. undecumented students frem state-fmanced'educatien. 
Theo.verall bill weuld nearly deuble the number 9f 


berder patrol agents, streamlin<;:,depei':tatien p'recedures, , 

implement ceunterfeit-preef immigratien decuments and test 

a 'system te.check the immigratien status ef seme new' 

empleyees.· .., . ' .' ~. 


With Specter abeard,efficials said Republicans have 

the vetes to. push Ii fmal immigratien bill threllgh the 

Heuse-Senate ceruen:nce ce:mri:Uriee. ," , 


If s~. th~y will have to. everceme the eppesitlen ef 
, Democrats who are strenue\lSly ebjectingte the " 

Republicans' handlingef the bill.-It also. remained ~', ' 

unclear Tl;lursday whether there' is time fer the Heuse er , 

Senate to. schedule a vete en the biB befere the two. 

chambers break .fer their monthleng recesses this weekend. 

, 	(Begin eptional trim) 

"We're rwming up against seme very difficult tim,e ~ 


limiU;ti6ns," said ·Rep. Elten Gallegly,R-Calif., who. ',' 

:flI'st proposed the scheeling ban in the Heuse bill, .. Our 

ebjective now is getting a bill eutef cenference. We'll, 


, vete en it as seen as we can." " , 

GOP.1eaders have werked aggressively tebnng the bill 


, to. a vete seen so.' they ceuld teut it later ~is'me nth at' 

,the Republican Natienal Cenventien in San Diego., just 

, miles from the U.S.-Mexico. berder. 


In the Heuse,Speaker Newt Gingrich,R-Ga.~ is 
'cenfident a bill with the education ban will pass 

everwhelmingly. The provisien's fate is far mere uncertain 

in the Seriate, where there is less support and Demecrats 

are pledging a filibuster. Presiaent Clinten has spcken, ' 

eut against the previsien an<i aides have urged him to. cast 

a veto.. 


(End .optional trim) " 

, Instead ef allowing states te ban all illegal 


immigrants frem public scheels, the co.mpromise language 

~ , weuld allow elementary scheel students who. are already 

enrelled in scheol to. .finish sixth grade: At that peint, 
t~ centinue"their educatiens they weuld nave to. pay tuitien 
equaling the actual c.ost ?f educating ,a ,student'in}hat 
state, , . .. 

These already in seventh grade er beyend ceuld centinue 

classes until they graduate frem high sch?el, previded. , 


• they stay in the same sche'ol'district. , " .) ",;/. " 

In negetiatiens, Specter prepesed ap<iitional lang~age .. -": ' 


, \.that would 'r~quire the General AccetiritiIlg Offiqe, to " , 

cenductstudiesef the~ff~ct~2&112 yeim'and ·five years , " , " 

after the .flI'SFstate impesesascheeling~a.n.:.Afi.er so~e., 


.mangJ;ris. d.lI,s!y S;~'d:f~on tfi"~rS(; ."·;4~.:; ". 
.,;: 	 1. l " 

http:impesesascheeling~a.n.:.Afi.er
http:hiremo.re
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over a five-year period were in foreign language . . House votes to require governmenCto conduct 

Gingrich, while noting that U.S. greatness comes from g)
business only in English By Thomas Farr~gher 

its immigrant tradition, said there is danger, too, in I!i'.Knight-Ridder Newspapers(KRT) 
multiculturalism. V\

WASHINGTON When the United States government Pointing to the 80 languages taught in California 
speaks, it must speak only in English, the House of public schools, the speaker said: 
Representatives decided Thursday. "This isn't bilingualism. This is a level of 

After rancorous debate about the credentials of confusion, which if it was allowed to develop for another 
citizenship, the virtues of the melting pot, and the 20 or 30 years, would literally lead, I think, to the 
promise of Lady Liberty's lamp, the House voted 259-169 to decay of the core parts of our civilization." 
make English the official language of the federal . (EDITORS: STORY CAN TRIM HERE)
government. The National Council of La Raza, a Latino civil-rights 

"This is the land of opportunity, and the language of group, called the House action illegal, noting that the 
the land of opportunity is English," said Rep. Gerald· U.S. Ninth Circuit Court of Appeals has already ruled a 
Solomon, R-N.Y. similar English-only law in Arizona unconstitutional. 

The bill faces an uncertain future. Critics said it "This is pure politics," said Karen Hanson, the 
would be easily derailed in the Senate, and the White group's education policy analyst. "It's an attempt to 
House said Thursday that President Clinton would most score some cheap political points at the expense. of
likely veto this bill. But the legislation further exposed individuals who don't speak English and would be 
the divisiveness lof recent!!congressional debates on a disconnected...
series of social and ethnic issues. The American Civil Liberties Union said it was outraged 

The bill would require most official government that the House voted to. repeal a key portion of the Voting
documents to be printed in English. It would allow, but Rights Act that requires areas with large non-English 
not require, states to stop printing bilingual ballots, speaking populations provide bilingual ballots, .

The measure contains some exemptions, such as allowing 
"The English-only bill is more than divisive," said 

,bilingual public safety warnings, And agencies could use 
Gregory Nojeim, the ACLU's national legislative counsel. 

other languages to assure the rights of criminal ,. It is a wink from Congress that it will tolerate 
defendants. It would not supersede state and local laws on 

discriminatory practices against language-minority 
government communication. 

residents of the United States who pay their taxes and 
Many Democrats called the bill unneeded, 

fight our wars." 
unconstitutional, insulting and divisive. "This is a 

The House debate at times approached comedy, when 
solution in search of a problem," said Rep. Gene Gree~, 

opponents and supporters couldn't even agree on how to 
D-Texas. . 

interpret the Latin phrase on the Seal of the United 
But its proponents passionately argued that the bill is States, .. E Pluribus Unum," which means" one out of

needed to prevent a fragmented American society that, they 
many."

said, may soon be unable to communicate with itself. 
Rep. Esteban Torres, D-Calif.,Jooked up at that motto 

,. Is there a thing we call American? Is it unique?" 
on the stained glass ceiling of the House and said it 

House Speaker Newt Gingrich, R-Ga., asked in a rare speech 
encouraged people of all languages. 

from the House floor. "Part of becoming American involves 
But Rep. Bob Livingston, R-La., had a different 

English, and it is vital historically 'to assert and 
interpretation.

establish that English is the common language at the heart 
"To say that we will become a nation of many official 

of our civilization." 
languages is to run a risk that no longer will we be

Rep. Toby Roth, R-Wis., noting studies that show that unified as a nation." . 
one in seven Americans will regard English as a foreign 
language by the year 2000, said: "America must continue _~___._._.____._____!:=_YD_J]ere w.;j) .b('qY1"f, o;.~ 
to be the melting pot. A nation like America cannot be 

Clinton may sign welform reform bill at expense" J'made up of groups." . 
of some Democratic approv~l By George .Democrats said the GOP-backed bill was little more than 


election-year' 'wedge" politics. Rodrigue Dallas Morning News(KRT) 

"This bill is making us the laughingstock of the WASHINGTON The Senate on Thursday moved toward 


world," said Rep. Kika de la Garza, D-Texas. "This is final passage of sweeping welfare reforms that President 

mean-spirited. I don't care how you camouflage it. ... Clinton has pledged to sign, but only after several leading 

We're going to rebuild the Berli!l Wall around the United Democrats bitterly criticized his decision. . 

States of America." Sen. Daniel Patrick Moynihan, D-N.Y"accused White 


Rep. Patrick Kenne<;iy, D-R)., touched off the most House officials of . 'lying" about the bill. Then he 

heated exchange of the five-hoUr debate, when he told suggested that perhaps "they don't know when they are 

Republicans not to wonder where the seeds of hate are sown lying. They have only the flimsiest grasp of social, 

in the United States when they continue to push reality ," 

"hot-button issues." Nevertheless, the remarks by Moynihan, the Senate's 

... If you don't like the way they look, if you don't recognized expert on welfare issues, indica ted that 


like the way they sound, they're not American," Kennedy Clinton may pay a price among some Democrats for 

said, summar~zing what he called the GOP approach. fulfilling his 1992 campaign pledge to ., end welfare as we 


That prompted the bill's chief sponsor, Rep. Randy· . know lit." 

Cunningham, R-Calif., and one of the most decorated pilots II RepublIcans, who had often said that their bill would 

in the Vietnam War, to ask Kennedy if "he ever pose a painful political dilemma for Clinton, insisted 

volunteered" to serve his country. that he has agreed to sign it only because, as Sen. Kit 


Cunningham said the bill will not only protect a Bond, R-Mo., said, he "felt the heat" of the November 

national language, but will save money. He said when the elections. 

Internal Revenue Service in 1994 printed' 500,000 1040 tax Only moderate-to-conservative Democrats gave Clinton 

forms in Spanish only 718 were returned for processing. much comfort, Sen. John Breaux, D-La., praised the 


"We're not building a wall," he said ... We're tearing president's admittedly anguished decision as courageous 

down a wall. Because if I were mean-spirited; I would say, and correct. 

'Stay where you are. Don't learn the English language.'" By ending the 61-year-old federal entitlement to 


The measure means that items such.as U.S. tax forms, welfare and converting it into block grants to the states, 

congressional correspondence, and information about how to Breaux· said, the bill would allow states tum welfare 

get Social Security would be printed only in English. It offices into employment centers. "This bill in fact is 

would not affect the U.S. Census count that is conducted good for children," he said, 

every decade: The bill saves about $55 billion in social spending 


Opponents pointed out that only 265 documents out of through 2002, mostly by cutting the amount of food stamp 

400,000 churned out by the US. Government Printing Office aid provided to families working and nonworking and by 


PHOTOCOPY ~. 
PRESERVATION 

I 



E X E CUT I V E OFF ICE o F THE PR E S I DE ~T 

) "'. 	 : ..' ;'
; .i 

19-Dec-1995 01:03pm 

TO: St~v~n M. Mert~ns 

TO: stephen C.Warncith 

TO: L~slie S~ Mu~tain 


FROM': 	 Iri~ri~ M.SchrOeder 

Office of Mgmt and Budget, LRD 


SUBJECT: 	 DOLE, DEFENDS OFFICIAL' ENGLISH AS OUTREACH, TO iMM1GRANf;s 

Di:it~:: ' 12/19/95, T irile : 11: 12 
Dobie'Defends Official English as Outreach to Immigrants 

, "WASHINGTON (AP) Senate Mcij ority Leader Bob Dole today defended 
p:tdpos"a'rs , tom:ake' Ehglishtheofficial language' as a way to reach 
out to' 'imrtligran,ts; not exclude them. ' 	 , 
, " : Ne~c6rriers to the United States must learn English to succeed,'
the' fiOnt-"ruhhet'for the Republican presidential nomination wrote 
irt',i:ih' opinion 'piece in The' Washington Post. Without English, they 

'6bhitf"hbt eve 'read most newspapers, said Dole. ' 
, -- So when 	Th'e Post begins to print its daily Washington editions 

ln Creole, 	 Sparii:sh,' Swahili, Hindi or Russian, I will reconsider my 
-6t'ficial English' 'positibn, " Dole wrote. 
" ,:B~tcritics contend offici~l English would make immigrants feel 
urtwelcofue. " 	 ' , ,
,', M6re than 20 ,states and 40 cities have laws declaring English 
6ffibial ahd setting or urgirig limits on government's use of bthei 
lcihbh~ge~. 	 Bills to that effect h~ve been introduced in Congress. 

", , Yet the effect of a fed~ral law, if it came to pass, is 
unceitain~ 	 A rec~Ii.t survey found just 265 foreign-language 
do2u1nierit~,pr6(ruc'ed by the U.S. government in five years, out of 
46'OJOO'o checked. 

>' Most addressed health or safety and would be ~xempted froin an 
'En~lish':'ohly maridat~. , 

In his Columh, Dole, of Kansas, focused on bilingual programs in 
public'schoOls, 6riginally designed as a transition tool to help : ' 

childre'ri learh,English quickly while studying math and science ina 
ha~ive lcinguag~. 

" Scho'ols 	in Dade County, Fla. ,for example, sucCeed at teaching' 
'children 'English quickly, Dole said. But other schools have 
c6i~Upted bilingual education's intentions, pushing a politiCal 
'agehda and 	cre'ating - -lqng-term exercises in native-language 
'instruction. ' , 

, --jhe unfortUnate r~srilt: ,thousand~ of children who are faili~g
to,'leafrt the lan'guagie,Ehglish, that is the ticket to the AmeriCB:n , 
dr'eain~ " Dole wrote. 
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'DRAFT -- NOT FOR RELEASE 

~ September 26. 1996 


(House Rules) 

(9:30 a.m.] 

(THIS VERSION JS SILENT ON THE AM ENDMENTS TO BE, MADE IN ORDER.] 
~ . 

H.R, 3024 • United States-Puerto Rico Political Status Act 
(Young (R) AK and 59 cosponsors) , 

, , 	 ' 

A November 1993 vote in the Commonwealth ofPuerto Rico resulted in a plurality fqr a 

Commonwealth option, a:-slightly lesser minority for statehood, and a much smaller minority for 

independence. 


The Administradon has responded to the vote by stating its willingness to work with the Congress 

and Puerto Rico's various leaders to develop a process that would: 


• 	 resolve what the 9ptions can be by providing the fairest possible responses to the 

aspirations expressed by Puerto Ricans; and ' 


• 	 commit the Feder~l Government to act on implementin,g such an option if supported by a 

majority will in P~erto Rico. ' , , '. ' , 


The Administration does not supportlJ.R. 3024 becauscihe bill; 

• 	 would not fairlY,iespond to the aspirations ofmany Puerto Ricans for an enhanced, 

Commonwealth ~rrangement; , 


-. 

• " could cteate an artificial majority for either its nationhood or statehood options; and 
.. 

• 	 would not provid-e for adequate action to implement a majority choice. 
;" 

The Administration intends to seek the enactment in the 10Sth Congress oflegislation that would 

enable the issue ofPuert9 Rico'sstatus to be resolved consistent with the objectives that it ha~ . 

outHned.' ' 


The Administration's obJections to H.R. 3024 are described in greaterdetail in the Attachment. 

* * '" >II .. '" '" 

, ' 

5 
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Attachment 

Qbjectionable Provisions ofHR, 3024 

~andating Votes 

'H.R. 3024 purports to re~uii'c a status choice (1) before 1999, and (2) at least every four years 
thereafter until a new stat~s (other than the current Commonwealth arrangement) is supported by 
a majority of Puerto Ricans. Requiring revoting so often could be disruptive, be perceived as 
coercive, and not make sense in light, of the resu)tsof an earlier vote.' , 

Legislation should provide for and facilitate a Puerto Rican choice rather than try to force it. 

o (The bill would not actually require the insular government to conduct the votes. A Federal law 
should not do so.) 

t~ 
Y, 

Ballot Options 	 " 

The ballot options contai~ed in Ii.R. 3024 would have the people ofPuerto Rico choose: 

• 	 first, betweenstat'us quo and "full self-governl'nent" options; and 

f 


• 0 then, between md~ing toward becoming a sovereign country, through independence or 
free association with the United States, and stat.ehood. 0 0 

These choices would create artificial majorities. The first question could result in a majority for a 
single option combining ihcompatible nationhood and statehood courses. The second question 
would create an artificia1 7majority for either the nationhood or statehood option (even though the 
second vote would only tount ifself-government wins a majority). The options made available by 
H.R. 3024 would ignoreihe aspiratipns of many Puerto Ricans for an enhance4 Commonwealth 

• 0 arrangement. '. 

By contrast,' the Presiden\ is committed to supporting a g~enuinemajority choice among the fairest 
: possible responses to thc'commonwealth, statehood, and independence aspirations that Puerto 

Ricans have long expres~;ed, 


o 	 0 

Such responses should be developed in consultation with representati\les of the people ofPuerto 
o Rico so that they can sufficiently respond to the people's aspirations. Alternatives to the initial 
ideas of proponents of ()ptions that are not viable as specifically proposed should be explored so 
that the goals ofa significant portion of the people are not rejected out ofhand. 
'"~ 	 , " 

o Consultation is necessarY in the case of enhancing Commonwealth. The "enhanced 
o Commonwealth" concept is of a governing arrangement involving insular as well as Federal. 

0 
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responsibility that is essentially defined by mutual agreement rather than primarily by a national 
. constitution. Consultation would also be helpful in the cases ofnationhood and statehood, as 
there are questions about how they would be implemented in the context ofPuerto Rico's 
situation. 

Other aspects of the bi1l'sioptions are also problematic. For example: 
'," 	 1 

II The nationhood option fails to provide distinctions between its independence and free 
association suboptions. Important aspects offree association as the United States has 
already agreed to it elsewhere are not specified. A further problem is that the Spanish 
translation of"free association" is "1ibrc asociado" and the word "Commonwealth" is 
translated into Spanish when referring to Puerto Rico's government as "Estado Librc ·.,.. t 

Asociado". Hence, confusion between the independence and Commonwealth options may 
he created. j 

The option also a~sumes that trade between Puerto Rico and'the United States would be 
conducted pursuap.t to a treaty. Trade relations may instead be governed by legislation., 

The option's sug~estion that Puerto Rico's repreSentation to the United States would be 
accorded full diplomatic status is constitutionally suspect. Only the President is 
empowered to determine when and under what cdnditions to accord diplomatic status. 

l 	 . 

• 	 The statehood option erroneously suggests that Puerto Rico would have to follow a 

language requirement applieu to Stales. No such requirement exists, and none should be 

established. [MOVE TO BODY OF SAP AND ADDRESS AMENDMENT?) 


Transition and Implemenfation LegisJatiQn . ~ 
• , 

Another fundamental f1alir of H.R. 3024 is that it would require two more Acts of Congress to 

implement the choice offuerto Ricans from among federally-provided options -- one before and 

the other after a "transition" to a new status. 


Legislation should includ~e a Federal commitmem for final action on implementing an option if 
chosen by a majority vot~ ofPuerto Ricans. A transition 'should be a phased implementation of a 
decision made before it b~egins. The Federal Government and Puerto Ricans should be fully 
committed to and have greater assurance of implementing a status before heading down the path 
toward it. i 

Finally, while the Admini,stration would fuJly.intend to submit implementation legislation in the 
event ofa majority statu~ choice by Puerto Ricans, the Constitution vests in the President 
authority to "recommend to" Congress for "consideration such measures as he shall judge 
necessary and expeditne,;' It is for the President alone to determine whether, in his judgment, any 
such mcsaure is "necessary" or "expedient". Accordingly, if construed to require the President to 

,c 
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'~reCommend" legislation ~gainst his better judgment, sections 4(b)(1 ) ,and (c)( 1) or'the bill would 
, bc!unconstitutional. ' , ' 

Statements 

,	The Administration stron~ly opposes a number of statements made inH.R. 3024 because they are 
inaccurate or inconsistent with Administration policy: . 

'0 The statement that "special statutory United States citizenship"has been extended to 
persons born in P~ertoRico from 1917 "to the present" is misleading. Persons born ,in 
Puerto Rico are siJnply citizens, not "special statutory" citizens. Further, there is no 
rational basis conceivable (other than indcpendenc,e) that'would justify terminating the 
citizenship ofresidents ofthe islands or discontinuing the granting of citizenship to 

, r 	 ' .' 
persons born there,. 

" 

• 	 The statement tha~ Congress may unilaterally charige Puerto Rico's status is seriously 
troublesome. ' A s,taLus change should only occur ih response to -- and should be 
consistent with -- ~the Puerto Rican people's choice. A bill to unilaterally change .the 

'ishmds' status would contradict our country's commitment to self-determination. 

I 

l 
", 

, I 

\ 
• 1~. 

\ 
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****DISCUSSION D~*':"· , 
;: AMENDMENT TO H.R.. 30%4 

UNITED STATES. PUERTO RICO POLITICAL STATUS ACT ,, 

,	Add the following additiODal pas:ag:aph as (b) to Section 3. Policy, and labeJin8 the original 
~~h(a): ' 

'. \ 

"'(b} It i$ ~ policy ofthetongress tlr.I1 Eoglilb shall be the oftleiallanguage of the federal 
gO~alDnent in the United SfBteS, 14d mal 'th1& ~Hcy shall apply in all oftbe saite8 duly and 
freed)' ~ to Ult Uni~l1: The Congress reeo::niz=; that at the present time, Spanish ao.d 
English are thcjomt offici,aI languages of Pumo Rico; that EngJ.isIh is the oftiedrI Janguaae of 
federal cowts 1a Puerto RiCQ; ~ the abilit)' to speak En.gllsh is a zequireme1it r01' federal jury 
~~ yet Sp:a.oish J'8f.N!r than EnsJj$h is currently The predomiDaDt language used by the vast 
tI'ltJority oftbe people ofPucrto Rico. lD the evCDt that therd'ctenda held under this Act resUlt in 
approval ofsove:mpty kiadlng to Sfatebood, it is anticipsted thai upon Act:eSsion to statehood 
EDgJjgh 'Would ~come~ official ~ ofthe fedaal SOVC'.mDCDl in Puerto RJco, consistent 
~tch fcderallaw.'" 	 ' 

'f i 

In Soction 4(a), C(7), replace subsection C(7) with tl1e foUow.i:Da: 


. 	 '. 

"EuBJish is the <>ffie.iallaQguags ofbusiness IDd comm.UDi~on i1l1edml ~owu and Fcdmal 
agendcs. .Puerto Rico will. as estate.. promQtc English as III official Impa,e ofthc State 
government,. ~urt.s. and ~genc:ies. EQIlisb wiJl be: the- Imgwsge ofpubIic instructiOD.n 

, 

Ia Sectioa 4(b}:.add the f6uowin.e after (I)(B); 
! 
". 

"(C) Additionally. in ~ event ofa YO'Ce in ftrvor ofUuited. States sovereig:r.ay leading to 
Statehood. the PmU<lcn Shan includt m. the tzanmion plan that tbo fedc:ral and state lovomInont 
implement programs and iiD<:ea.tive:s to promote 1helicq_OXlIlldusaa" of~b by the . 
citizeDs ofPu.mto Rico Itl~uditJg 'bul'!lOt limitllld to lbc provision ofeducadoaal instructi()ll iD 
Enpisb to persons not in,schools. The 1ramhiOll plan shall, promote the usage ofEa:glisb by the "-
UDited Staa d,1il.eGs ofPuert.o :ru~. iD order to bestaUoW for: . 

(1) tho onbar:acernf:ot ofEnglish as aD. ofRclal1angua&e ofPuato Rico. consistent with the 
ptela"Vation ofour Natiofl's unity in ctiversity and the ple\dOD ofdivisions alOD8 lin8Uistie 
~; '. , 

(2) the use oflaaguage skills neceawy to CODtn1Nte most ~~]Y 10 die Ns:tion in all 

a&pec15 and for citi.zeDs to enjoy the full rigbJ:s and beDefilS oftheir eitizenship; 


(3) thee:qjoymen.~by all AmClic;ms of the rlpu aDd benefits offullparticipatiou in the 

macmm fJCODO.mY aDd society which fJ'IO:fioi~ 1zi EDglish am pro'iide; amd 


(4) tho fteedom OflDOVCDlCZ2t ofpenons frOm aDd 10 ~R.ic:o. bOI restricted or 
CDGum.bc:R:d by .. hick orauency in EDgllsb... 

! ' . 
1 
!.; 

~. 
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, '. " 

'III Sedioa4(a). Jtrik;a all:. "Approval oflSCams OptioA must be I)y • majority Gttlle " 
Valid 1'OIIs aat." ad ~die rou~ ,. .~. 

, ' .\. , . ' " ' , , 

''"The ~man'" OIl tile ~ atore oftbta. Une options ~ on _ ~ 8$ 
~: ",," 

~: Mark ~ .tatus optioa')'OU. choose as eacA is d~ bc1c7w. :adotswith_re 
thaD 0118 0p1ica maabd".m DDt be couzteecI., .'" i 
"A. ~n,t-tl~J&I'OI\~ba~ 
'7oenolUc:o sDould nt:aia~ in. w~ ", ' , 
,-(l)'Pueztoitico Conzmuea tJIe'pcznt ~~ for s8lf'1OyecmDlllt with 

,illSpfd to JeseroeI din._admini~ . " . '. 
, \.Z) ~of"Coaaitation &ad laws or,.United S1atiDS applylOPccEo atco as 

.detemiDad 'byC~ " . . , 
" ""(l) PQeno JtK;o:,emzim .10Qi1ly~CMming\DUnc:o~ tItritory ottbe United

s.,..;' .;, , . 
-(4) ~or mocilcalioJl OtCWftlltEcdeaJ law _ pokylWlbble to Paeno 

lUco l'fJIJI!aiDs 'WitJil.,~af~_d' '&",Unfmt.litd:_.,Ii.n I . res m:Irq'".' '....'..AIII.'- '1('1t; ami ' 
W($) n. \dIimrt~ stdU$ of'Puerto lUco will 'be detemirced thn1aP a·pl:cx:ess ~ 

by Cozqpess WbIdlIrdr-II!IIf~ by 1lIo peopt. ofPueno IUco ia pcriocIic nfaem:lft. 
, -S. SSPAUlE SOVDEIGNIY-It)'OQ tW4Ie. 1Mlk"_ ". . 

,'~, - ~ JUco DaWdt*=o-5Jlly 18!f-sovet:lliai tbroug1t.aeparate ~1_'"8 to 
.. - ........ _ odteelll!lC>dldota. ir&~' " 

,,,,.,,,,......aisff1f11IIlIptIt~'(IJ .. (I}'OfIVtJU tJf*,~ iaII« 
-e. STAlSlOOD-tf~ Ipa;, madc~___ · '" ' '. , 
?uerto lUco 1houI4 ~ fi;U!y "~VII'DiDs Ibtouih Uaited Statel SCMinig:rd:y lading to 
~m~i ',' ,·fa."'.~~....' (1) .. (7) fl/PrJn lIB ~.pn1prJS_H/IIItI ' . - , . 

~ 
~~ . 
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Practically English~Only· 

Associated Preas 

Acongressional study requested by adv0­
cates of English as the government's fI.­
ficiallanguage found only 11 tiny &action 

fI. government communic:atious in any, other 
toUgue. . . , : 

Of about 400,000 titles, the General Account­
ing Office identified only 265 foreign-language 
documents. The documents were released by the 
Government Printing Office,and a ~ De­
partment agency over fiw years. , , 

The total covers everything &om full ageocy re­
ports to fact sheets and maps. ,But it does not in­
clude foreign-language communications by ~e 
State and Defense departments, whiCh most Eng­
Jisb.oo1y proponents coosider Jegitimat.& 

It also does not include publicatiOns put out in­
dependently c4 the official printer. The G0vern­
ment Printing Office estimates it handles baJf c4 
the federal government's printing and binding. 

The study "gives an idea c4 what the universe
was: said its author, Tunothy P. Bowling. the 
GAO's associate director for federal management
and work..foroe,issues. ' 

Of the titles reviewed, fewer than 0.06 pen:ent 
were in aforeign language. Arecent Census study 
found that 8.7 percent of U.S. residents are 
forelglHxlm. Despite the numbers, Sen. Richard. 

C. Shelby (i-Ala.), a sponsor c4 legislation mandat­
iDg F.ngIisb for most federal oommunieatious, last 
week said the 6st of 265 "is in itself overwhelm­
ing,"and shows the need for a language law. 

More than 300 languages are spoken in the 
United States, be told aDews conference. "'It's.. 
fatbomabJe for the federal govemmeot to try to 
8cx:0mm0date ~ and every language: be said. 

The study found 221 ofthe documents were in 
Spanish, 17 were in'multiple 'languages aDd 12 
were in French. Of the rest. one to three doaJ. 
meats were printed in each c410 other Jangua,ges. 
. The Social Security Administration was' the 

largest single source of foreign-language COJIIlDII­ .. 

Dications, producing 50 documents. The Food aDd 
Drug AdmiiUstration produced 19 and the Educa­
tion Department, 16. , ' 

Shelby cited six titles as examples c4 the map. 
propriateuse of tax dollars. They ~ "fnves.. 
tigation About the Reproductive Bebaviorof 

,Young People in the CIty of Sao Paulo," produced 
in Portuguese by the Centers for Disease Ccntrol 
and Prevention; and. in Ukrainian. "Investigation 
c4 the Ukrainian Famine 1932-1933," by the Com­
missioo on the Ukraine. . , 

, But a listing c4 the subjects provided by the 


GAO showed ,the bulk c4 the titles eoocemed 

be:aJth and safety issues and explanations c4 Social 

Security programs. There were 13 documeDts Of 

advice in Spanish on bow to do taxes, and dozens 

OIl .I:iealth matters. ' 

Senate Majority Leader Robert J. Dole CR­
Kan.), a presidential candidate, haS endorsed the 
idea c4 making English the official language. , 

Altbougb English-only advocates aiticize Wash­

iDgtoo's encouragement of foreign-language edu­

cation for iriunigrants, moSt legislative proposals 

focus on making the gov~t I.UIi1iDgual. 


" I 
" 

I 

THE WALL STREET JOURNAL WEDNESDAY, SEPTEMBER 27,1995 
" -- -- .. ~.-,"I ' .I . Tax Report 

; A SpeCial Summary and Forec.ut 
,OfFederal and StateTax .\ 

Development. 

COURT AWARDS and settlements for 
nonphysical Injuries, such as those in dis­
crimination cases, would be fully taxable 
under a House GOP tax proposal~ Punitive 
damage awards of aU types also would be 
taxable. The law woUld generally apply to 
amounts received after Dec. 31, 1995. 

,'" .' .'., 
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No Buyout1Try Early-Out

. . . .. 

Beginning Sunday, cIozeDa. 
, of large and small U.s. , 

government agendes' 
wiD offer early retirement to 
ee.lected emplQyees in their late 
fortiea aod early fifties. .' 

At management'. optioa, 
agendes can Jet worken retire 
GIl immediate annuity if they are 
at least age 50 with 20 years fI 
aervfce. or at any lit iftbey.PersonoeJ Managemeat. 

!lave at least 25 years ofservice. Defense's early-out authority 


Federal workers 'UDder the old nms through March 31. The 
Civil Service Retirement System CIA can Qffer early-outs through 
(it covers most of the retiremeot- NQvember, and the Farm Credit 
.ge emplQyees) take a 2 percent Administration can offer tbem 
pension reduction for eacb year , throuah Nov. 26.' 
they are younger than 5S. That .Furlough Junkies 
penaIty-whicb is not II stiffII Despite comptamts from 8QIDe ~ 
the reduction many private firms . . readers who are about to 
impose on workers retiring before 
age as-has Dot !leen changed Oft
modified. NQr ill Congress JikeJy to 

· e6miDate the penalty at a time ' 
when it is atte-"':n .. to .:....t.en up' 

""""'. ""6'" 
federaJ benefit costa.

Many workers think that ' 
because their agenc:y has 

earIy-retirement autiloritJ. aD 
they bave tQ dOl is apply for it. 
Anybody can ask. ofcourse, but
the decisiQns are up tQ the 
agency. They can be made based 
GIl grade level Qr oc:cupatioa. by 
agenc:y or geographic location. 

Agencies tr)iDg to downsize 
with the minimum number of 
Ia off wiD .....1" ~ ., s step up ......,-out era 
in the next 12 months. In the past., 
few workers took earIy~ '. 
unless they were accompaDied bybuyouts. But since buyouts ue ,. 
DOW limited to the Defense 
~nt, officials expect DeW 
1...&_... :.. a..... .:. t from 
Ill......... I0Il ......, re..... emen 

the ~lus crowd. AI ofSunday. 

· o&._l_no..,;..,.. a........u.. wiD ha-
UK: lUll ....... .-_...
ear1y-outauthQrity. UnJesa, 

otherwUe aoted,.it wiD lUll 

through Sept. 30, 1996: 


.AgricWture. Commen:e, 
· EDergy. Health BDd HumaD' 

Services, Housing BDd Urban 
Development, Interior. I..abor. 
Traasportation, Treasv.IJ. . ' , 
Veterans Affairs, Admi:aistrative 
Office ofU.s. Courts, . 
F.mironmentaJ Protectioo At,ftDq. 
Federal Deposit Insurance Corp., 
Federal Energy ReguJator.r
Commission.Fede.raJ Labor 
Relations Authority, Federal 
Maritimerade' ~:...:_jssi'!.n:!~,'1'._
T """'...~ UCUCIlII 


Acaxmting Office, GeDeraI 

Services Administratiao. 


0(0 

~. 

Govemmeat Printing Office, • 
Interstate Commerce Commissica, 
Merit Systems Protectiao Board, 
National Aeronautics and Space
Administration, National An:hivea, 

. National Eodowment for the Alta 
, ad the HumaniI:ies. National 

tabor ReJatioosBoard, Nuclear 
ReJuJator.r Commissiaa, Railroad 
Retirement Board, Securities IIId 

. E:ax:hange Commissicm, Social 
Security AdministratioD, U.s. 
lDf'ormatioa Agenc:y and Office fI 

. 

. 

' 

' 

, 

overdose 011 furlough news, IlIID1 
~_. ".:1­
ICUlI continue to want """"'I 
updates 011 the likelihood ofa 
"train wreck'" GIl Sunday. A
Defense Department callel'lla,..,
"'We've seen nQthing in the pa_,-. ­
lately about the possibility fI 
fIIrfougbs. My boss doesn't know
anything, and his boss doesn't 
Imow anythin... Is it f1Ver? WiD it 

•
happeD? What'. the atory?­

.The &tory is that DObody kDowa 
if there will be afurlough Sunday
(ar OIl Nov. 15, when the debt . 
eeiling issue comes up), bow Joaa 
a furlough would lastar wIIether 
fIIrfoughed (nonessentiaJ)employees would be reimbuned 
for lost wages by Congress. Both 
the White House and Congresa , 
L__ ' ­ iut';".. '''-eata of-:" 
_WC-U,J --.. Ull" UGIII 

wrec:ks"'--used the media to aet . 
over their point of view: ' 
Congressional RepublicaDs., ,the.....,; ....... must 81.... 


................ ... 

appropriations biDs thatrecluce
the de6dt.. The 'l1l'i.:"- HOWIe 11_'. 

nwu:: '1­

the president may veto half tile 
bills because they contain cut. be 
opposes.. Both sides have talked 
aboUt approvinJ a"'aIotinuiDa 
reaolutioG

wthat would allow the 
pemment to operate .".1 
appropriatioos aren't approved.
But nobody...,..induding the key 
pJayers-knows for sure wIIether 
there wiD be I furIouab. 

.' "'ed-'qJo. &It n.l& 
FOR MORE INFORMATION.dl ' 
To loSt patilnu tw CMfImmfI 

/tw M~ 0111#1. #IDigil4llu.
2'711 Post's OfI-liM #r'I1it:c. To 
ledm JMrI tIbout JJWiI4lIu. 
&IIlll-8()().SIo.sI04. ut. .MIQ. 

1':' 

http:INFORMATION.dl
http:Treasv.IJ
http:aoted,.it
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UIWhelhcr, as the Equal Employment Oppmtunily Com­ <l:) 

mission has concluded, all English-only work rule has a 
..... 
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discriminalory impact on the terms and conditions of em­
ployment of nal ional origin minorilies ami therefore vio­

'" lales Tille VII of the Civil Rights ACI or 1964. 42 U,S.c. 
2000c..:2(a). ulliesli justified by business IIcccssily. 
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ON PETITION FOR A WRIT OF CEIITIORAIU 

TO THE UNITED STA TES COURT OF II PPEA Ui 


FOR THE NINTH CIRCUIT 


IUlml-' FOIl TIIJ~ UNIH<;U STATES AS AMICUS CUIUAF: I:' 
o 
.:.... 
() " .... 
<:This brief is submitted in response to Ihe Courl's order 1-1 

r-
inviting the Solicitor General to expresslhe views of the ;0 

Uniled Stales. .... 
~ 
Ul 

OIJ'NION Dl':I.OW 

The opinion of the court of appeals (Pel. App. la-19a) 
is reported al 998 F.2d 1480. 

JUR ISlJICTION 

The judgment of the court of appeals was ~ntered on 
July 16. 1993. An order denying a pelition for rehearing 
and suggestion for rehearing en bane was enLered on Oc­
Lober 29, (993. The petirion for a writ of cer[iorari was I§l 

ofiled on January 24, 1994. The jurisdiction of this Court is ,.... 
invoked under 28 U.S.C. 1254(1).· . UI 
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STATEMENT. 

l. Respondent Spun Steak is a poultry and meat pro­
ducer. Pel. App. 2a. It employs thirty-three. workers, 
twenty-rour of whom are Hispanic. Ibid. Spun Steak's 
Hispanic employees speak with varying degrees of English 
proficiency. Ibid. Petirioners Garcia and Buitrago are two 
of Spun Steak's employees. Ibid. Both are bilingual. 

For many years, the Hispanic employees of Spun Steak 
conversed freely in Spanish. Id. al3a. In September, 1999, 
petitioners Garcia and Buitrago allegedly taunted a no.1­
Hispank employee in both English and Spanish. Ibid. The 
next day, company president Ken Bertelsen issued a leller , 
staling (ibid.): 

only English will be spoken in-connection with work. 
, '. During lunch. breaks,. and employees' own time, they 

areobviollsly free to speak Spanish if they wish. 

Spun Steak later modified its policy to permit its clean-­
up crew, its foreman, and those authorized by iLS foreman 
to speak Spa'nish. Pel. App. 4a. The rule was sLrictly en­
forced, however, against petitioners Garcia and Buitrago. 
Ibid. Hoth were reprimanded for violating the English­
only policy and, for a period of two months,they were not 
pCl'Illille<.i to wmk next to each 'other. Ibid. 

Petitioner Garcia contacted Local liS, which requested 
that Spun Steak rescind its rule. Spun Steak refused to do 

so, Clnd petitioners Garcia, Buitrago, and Local 115 filed a 
charge of discrimination with the EEOC. Pet. App. 4a. 
The EEOC found reasonable cause to believe that re­
spondent had violated Title VII. Ibid. 

Thereafter, pelitioncrsfiled suit against respondent 

alll:ging that its English-only rule violated Titie VII. Ibid. 


. I " 

Petitioners Garcia and Builrago filed suit on behalf of 

o 
(0 

CTI3 '" 
"­

"­
(0 

CTI 

themselves; Local 115 represents all Spanish-speaking em­
I-'ployees at Spun-Steak. Pet. App. 5a. 'I 

", 2.· The district court granted SUl'flmary jUdgmenl in· Co> 

favor of petitioners. Pet. App. 35a. As a remedy, the courl 
(0 

enjoined respondenl from enforcing its English-only rule. 
cDId. at 383. 
'" In comments from the bench, the comt expl"aincd the o 

'" 
basis for its ruling. The comt found that respondent's Co> 

o 

English-only rule had a discriminatory impact on 'I 

00Hispanics. C:A. Rec. 227. The court reasoned that "You '" 
Co> 

are telling [Hispanics)"that they canllot mClke lillie jokes in (0 

their own language when you don't tell English speaking 
people Ihat they can't do it in their own,language. So it is 
clearly directed at Hispanics in this case." Id. at 226-227. 
The court further found Ihal respondent had failed to 
demonstrate a sufficient businessjustificalioll for the rule. 

I:' 
o 
c... 
"­Id. at 227. The court explained thai respondent had'other () 
..... 

"aqequClte remedies" to deal with the kind of conduct- rhat < ..... 
had prompted the rule. Ibid~ The English-only rule, Ihe r-' 

.....court concluded, was like "h,itting a flea with a sledge ham­
~ 

n 
mer. You have gone 011 far beyond the force that is needed ~ 
for these circumstances." Id. al 224.· " 

I/) 

3. A panel of the Ninth Circuit reversed. II held Ihat 
petitioners had failed to establish a prima facie case of 
disc~iminatory impact. The court first rejected petitioner's 
claim that the English-only policy had an adverse impact 
on Hispanics because it prevented them from expres~ing. 
their cultural heritage'and identity. The cOllrtconcluded' 
that while "an individual's primary language ell_n be an im­
portant link to his, ethnic culture and identily(,) Title VII 

.:t: :t * does not protect the ability 'of workers to express 
&I 
0'their cultural heritage at the workplace." Pel. App. II a. 
I-' 

. The court next rejected petitioner's claim that the Cl) 

"­
o

English-only policy adversely affected Hispanic workers 
Co> '" 

because it deprives them of the privilege of conversing in 
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4 

the language they speak most comfortably. P~l. App. Ila. 
The court concluded that an employer has the, right .10 
defi ne t he "contours" of a privilege. and in this case, [he .; 

employer has defined the privilege narrowly as "merely the 
~bility to speak on the job." Id. at J Ia- I 2a. When the 
privilege is defined in this way, the court concluded, bi­
li.'gual employees arc not adversely affected siilce they can 
engage in conversation on the job. lei. at 12a. The court 
also concluded lhal there was no disparate impact because 
"the bilingual employee can readily comply with the 
English-only rule and still enjoy the privilege of ~peaking 
on Ihe job." Ibid. Even if bilingual employees un-' 
t:onsciously switch from one language [0 another, the 
courl added, requiring them "to catch (themselves} from 
occasionally slil)ping into Spanish docs not, impose a 
burden significanl enough to amount to lhe denial of 
equal opport unity." Id. at 12a-13a. 

The COllrt held that employees who speak no English 

might stale a j>rima facie case. Pet. App. 13a. The court 

noted thai there is one Stich employee at Spun Sleak, and' 

the court remanded for a consideration of her claim. Ibid. 

The court held that a prima facie case might also exist for 

employees "who have such limited proficiency in English 


. that Ihey are effectively denied the privilege of speaking on 
. 	the job." Ibill. The court concluded that il was unclear 

froOllhe record whether there are such employees and that 
a remand was ne\:cssary to resolve that issue. Ibid. 

Finally, the court rejected petilioncrs' claim that re­

spond~nl's English-only rule created an atmosphere of'4in­

feriorily. isolation, and intimidation." Pet. App. 14a. The 

comt held that "(wlhether a working environment is in­

fused with discrimination is a factual' question. one for 

which a per se rule is particularly inappropriate." Id. at 

15a. In Ihis case, the court found, petilioners had in­

lroduced uno evidence olher Ihan conclusory statements 


o 
(0 

"t-.:.5 	 QJ 

(0 "" 
QJ 

that the policy had contributed to an atmosphere of 'isola­
tion. inferiority, or intimidation.' II Ibid. For that reason, 

-J 
I-' 

the court concluded, tithe bilingual employees ha(d) not 
o "'" 

raised a genuine ,issue of material fact that theeffect is so 
pronounced as 10 amount 10 a hostile environmt:nl:' Ibid. 

The court acknowledged that its decision was al odds cD 
NI 
owil"h the EEOC's longstanding position currently sct forth t-.:. 

in an EEOC Guideline (29 C.F.R. 1606.7) Ihat an em­ c.> 
o 

ployer must provide a business' justification for an -J 

t-.:. 
00 
c.>

English-ollly policy. Id. at 16a. The courl concluded, how­
ever, that there were '·compelling indications" that the (0 

EEOC had imprOI)crly interpreted Tille VIr. Ill. at 
16a-173. In particular , the court concluded thaI the 
EEOC's Guideline is inconsistenl wilh the poficy of Tille 
VII because it "preslImlcs) that an English-only policy has 

I::' a 	disparate impact in the absence of proof." /d. at 17a. o 
c..., 

Judge Boochever dissented in part. He wotdd have de­ ('")"" .....
ferred to the EEOC Guideline and held Ihat"an employee <: ..... 

r"establishes a prima facie case * * * by proving rhe exist­
:;.:Ience of an English-only policy, therebyshiflingthe burden ..... 
~lothe employer to show a busi ness necessit y ." /d. at 18a. t-l 

Judge Boochever would haveremanded this case for a trial 
CJ) 

on the issue of business necessity. Id. at 19a. With Judge 
" Boochcver dissenting, the panel denied a petition for 
rehearing. [do' al 21a. 

4. The full court rejected petil ioners' suggestion for 

rehearing en banc: Pel." App. 21a. Judge Reinhardl dis­

sented. He specifically took issue with the majority's view 

thaI English~only rules do not have ~ discriminatory effect 

because bilingual employees can easily complywith tl;cm. 

That conclusion, Judge Reinht\rdt stated, "demonstrated a 


(§l
remarkable insensilivity to the facts and history. of dis­ o 

I-' 
-Jcrimination." Id. at 24a. He explained rhat "[slonle of the 
""omosl objectionable discriminatory rules arc (he leasl ob­ t-.:. 

trusive in ,terms or one's ability to comply: beillg required 
c.> 
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to sit in the back of a bus, for example." Ibid. Judge 
Reinhardt further concluded that the suppression of a per­
son's primary language cannot be dismissed as a "mere in­
convenience." Ibid. Judge Reinhardt explained that 
"English-only rules not only symbolize a rejection of th,e 
excluded lallguage and the culture it embodies, but also a 
denial of that side of an individual's personality." Id. at 
24a-25a. Thus, "being·. forbidden under penalty of, 
discharge to speak one's nalive tongue generally has a per­
lJicious effect on national origin minorities." Id. at 25a.· 

mSCUSSION 

The court of appeals has· rejecled the EEOC's long­
standing vicw thaI English~only work rules have a dis­
criminatory illl'pact on national origin minorities and 
therefore mllst be justified by busincss necessilY. The 
court of appeals· decision is wrong. 11 fails to accord ap­
propriate deference 10 the EEOCs longstanding view and 
is premised all several fundamental misunderstandings 
about what plaintiffs must prove in order (0 establish a 
eJiscriminalory illll)act under Title VII. The decision also 
resolves an issue of" great importance 10 national origin 
minorities and prevents the EEOC from administering a 
single nationwieJe standard for jUdging the -validity of 
English-only work rules, Review by this Court is therefore 
warranteeJ. 

I. In (970, the EEOC issued its first published eJ~d­
sion on English-only rules. In that decision, the EEOC 
coiurnunicated its position (first taken in an unputJlished 
decision in 1967) that sllch rules have "the obvious and 
dear effect of denying [nanonal origin minority) employ: 
ccs'" '" * a term, condition, or privilege of employment en­
joyeeJ by other employees: to converse in -a familiar 
language with which they are most comforlable," EEOC 

o 
!II 
"­
If 

7 	 CI 
"­
!II 
CI 

Dec. 71446, 2Fair Empl. Prac. Cas. (BNA) 11~1128' 
I ( 1970). Accordingly, the EEOC explained, such rlJllllUst .. ... 
\ .. be justified by h\lsiness necessity. Ibid. Laler EEOCdcci­ .... 

sions adhered [0 lhat view. E.g., EEOC Dec. 1W281, 
1973 CCH EEOC Dec. (CCH) 16293 (1971); EEctlJcc. 

~ 
If73-0479, 19 Fair Empl. Prac. Cas. (BNA) 1711, 1804 
If(1973). 
o 

In 1980, the EEOC adopted a Guideline tha"reaf­ o 
<.0 

... 
firm(edJ [he Commission's position" on English-odJwnrk 	 If 

01rules. Proposed Revisioil to Guidelines on Discrinilation 	 <.0 
!II 

Recause of National Origin, 45 Fed. Reg. 62,728~980). 
The Guideline states that ,"(a) rule requiring emplO\lfs to 
speak only English -at ali limes in the workpll« is a 
burdensome term and condition of employmil." 29 
C.F.R. 	1606.7(a) (1993). Because "UJhc primaryluguage 1:1 o- . of an individual is often an essential national origin Co 

characierislic." the Guideline explains, "(p1nubiting ..(I "­

employees al all times, in the workplace. from ~ing ..< 
r-

Iheir primary language or the language they spalinosl ..comfortably. disadvantages an individual's em!i¥menl " 
opportunities on the basis of national origin:' Ibilln ad­ ~ 

III 

dition, the Guideline explains that such rules "IIJ also 
create an atmosphere of inferiority, isolation ad in­
limidation based on national origin which could rtlilin a 
discriminatory working environmenl." Ibid. Bid on 
those considerations. the Guideline provides thdif an 
English-only. rule is applied at all times, "the CormissiOiI 
will presume that such a rule violates title Villi will 

I closely scrutinize it." Ibid. In a separate subseclDl,lhe 
Guideline further provides that "(a)11 employer marbave a 

l 
\> nile-requiring that employees speak only in Englishlcer­ fi 

olain limes where the employer can show [hal thlruleis 	 .. 
01 

justified by business necessily." 29 C.F.R. 1606.7~~Bolh 	 o 
"­
If,subsections of the Guideli ne are premised on themllclu-	 <.0 



8 

sion that English-only rules have a discriminatory impact 
on national origin minorities and therefore must be jusli ­
fied by a business necessity. 

Before issuing its Guideline,the EEOC sought com­
. ments from federal agencies and the public. 45 Fed. Reg. 

51,229, 51,23J (J980); id. at 62,728. The EEOC received 
over 250 comments, and the final Guideline sought to ac­
commodate some of the concerns expressed in those com­
ments. Id. at 85,632, 85,634-85,635. 

Following the promulgation of its English-only Guide­
line, the EEOC adopted a Compliance Manual Section to 
assist in the investigation of claims that English-only work 
rules violate Title VII. 2 EEOC Compliance Manual 
(BNA) 623 (Aug. 6. 1984). That Section thoroughly 
djscusses possible business justifications for an English­
only rule. For instance, the Manual suggesls Ihat an 
English-only rule would be appropriate in jobs in which 
the -failure to maintain close communication among 
em ployees could result in injury to persons or property. 
Manual § 623.00J2. The Manual lists as examples the per­
formance of surgery or the drilling of an oil well. Ibid. On 
Ihe olher hand, the Manual suggests that the principal 
justification offered by respondent ordinarily would not 
juslify an English-only rule. Manual § 623.0015. Thus, the 
Manual notes thai while co-workers commonly express 
fears that employees speaking in a language other than 
English are making furi of Ihem, those beliefs are .often 
unfounded. Ibid. And even when an employee has a 
legitimate basis for complaint, the Manual explains. the 
problem can almost always be worked oul informally. 
Ibid. If informal resolution fails, the Manual concludes, 
the employer can discipline Ihe offending party. Ibid. 

Since ils adoplion, Ihe EEOC has consislently applied 
ils Guideline in determining whelher English-o l1 ly work 

o 
co 
"t-.:, 

9 	 til 

" co 
til 

rules violate Title VII. The EEOC has published several 
decisions that implement the Guideiine. See, e.g., EEOC ~ 
Dec. 81-25. 27 Fair Empl. Prac. Cas. (BNA) 1820, 1822 e 
(l981);EEOC Dec. 83-7,31 Fair Empl. Prac.Cas. (UNA) 
1861, 1862 (1983). It has also filed suil to enforce its inter- tj 
prelation. In the last" eight years, the EEOC has riled suit ~ 
to challenge English-only rules in nine cases. Eight of N 

those cases have now been settled, with the employer in ~ 
each agreeing to eliminate Ihe English-only rule. I N 

c..>When Congress amended Title VII in 1991 and allered "" 
co 

the standards for proving disparate impaci discriminalion 
(see 42 U.S.C. 2000e-2(k)(1)(A)(i», the EEOC's Guideline 
Oil English-only work ·rules was discussed on the floor of 
the Senale. Senalor DeConcini stated that rnany of his 
constituenls had complained about the use ofEnglish-only '=' o
work rules and he asked Senator Kennedy, a sponsor of ~ 

"(")the legislation amending Title VII, whelher Ihe GEOC's 	 ..... 
.....Guideline would continue to apply to such rules.Senalor 
r-' 

< 

Kennedy responded that the EEOC's Guideline had worked ~ .....
well during Ihe prior eleven years and that nothing in the 	 G"l::z: 
new legislation would affect the validily of Ihat Guideline. t-j 

til 

137 Congo Rec. 15,489 (daily ed. Oct. 30, 1991). 

I See EEOCv. Lewis & SOli d/b/a/ Comel and Qwik CfeUllers, No. 
CIV-92-1072 JP/LFG (D.N.M. tiled Sepl. 28, 1992); EEOC v. The 
Brown Derby Restaurant, No. 90-5004-RJK (C.D. Cal.liled Sept. 19, 
1990); EEOC v. Mallsfield Business Sell .• No. EP90-Ct\-390H (W.D. 
Tcx_ filed Sepl. 27, 1990); EEOC v. Sears, Roebm:$: & Co .• No. 
90-3037-WPG (C.D. Cal. filed June 13, 1990); DimurallUtl & EEOCv. 
Pomolla Volle), Medit·uICir.• No. 89-4299 ER (C.D. Cal. tiled Apr. 2, 
1990); EEOC v. VollIl/teers of Alii. ClIre Facilities, No. ~9·1 586 (D. 
Ariz. filed Sepl. 27, 1989); EEOC v . Salvatioll Army, No. 87-07846 l§I 
(C.D. Cal. filed Nov. 20, 1987); EEOC v. Motel 6- Yllma, No. 	 o ..... 
CIV86-II7O-PHX-EHC (I). Ariz. filell July 17, 1986~ In EEOC v. 	 co 

"oSI-)nel/. 11/(:., d/b/a A & B Nllrsery Sch., No. H-92-3938 (S.D. Tex. 	 N 
c..>filed Dec. 21, 1992), Ihe dislricl COllrl recenlly upheld lhe employer's 

English-only rule. 
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2. In EEOC v. Arabia" Am. Oil Co'., 499 U.S. 244, 
257 (1991). this Court held that the level of deference af~ 
forded an EEOC interpretation of Title VII "will depend 
on the thoroughness eviden! in its consideration, the 
validity of its reasoning, its consistency with earlier and 
later pronouncements, and all lhose factors which give it 
power to persuade, if lacking power to controL" [d. at 
257. This Court has also indicated that an agency inter­
pretation is entitled to greater deference when Congress is 
aware of the interpretation and does not change it, but 
amends' the statute in olhe~ respects. United Stales v. 
Rlilherford, 442 U.S. 544, 554 (l979). 

Measured against those criteria. the EEOC's position 011 

English-only rules isenlilled to substantial deference. The 
EEOC adopted ils position three years after Title VII was 
enacted and has followed it ever since. The EEOC's posi­
lion has been subjected to full notice and comment review 
and thoroughly tested by experience. The EEOC's English": 
only Guideline and the Compliance Manual Section imple­
menting it set forth a reasoned and careful analysis of the 
issue. And when Congress adopled recent amendments to 
Tille V I ( on disparate impact discrimination, it left 
EEOC's approach intact. 

Most important, the EEOC's interpretation reflects a 
sound application of established Title VII principles. Title 
V11 flatlyprohibilS all discrimination in the "terms. condi­
lions, or privileges of employment" because of national 
origin. 42 U.S.C. 2000e-2(a}{l). Discrimination withi.n the 
meaning of Tille VII includes practices that disproportion­
ately impose adverse impact on members of a protected 
group ami Ihal cannot be justified by blJsiness necessity. 
Griggs v. Dilke Power Co., 401 U.S. 424,43 J (1971), The 
EEQC's position on English-only rules follows directly 
from these principles. 'English-only rules plainly impose a 

II 

term or condition of employment. And while EI~h-only . 
rules may perhaps be seen as facially neulral,lhey dis­
proportionately burden national origin minoriticsbecause 
they preclude many members of nalional origilminority 
groups from speaking the language in which thqare best 
able to communicate. while rai'ely. if ever, havillihat ef­

o
fect on non-minority employees. Accordinm, under • 
established Title Vll jurisprudence. such rules must be, 
justified by business necessity. 

3. The Ninth Circuit held that the EEOC'sderprela· 
lion is not entitled 10. deference, In the Ninl'Circuit's 
view. the EEOC's Guideline is inconsistent wilh~e policy 
of Title VII ,because il "presum(es] that an Elfish-only 
policy has a disparate impact in the absence G! proof." 
Pet. App. 17a. That criticism is incorrect. The tIDe has. ~ 
soundly concluded. based on logic and experilce, thar ~ 
English"only rules invariably have a disparate impaci on ~ 
n~iOi1alorigin m'ifforily-g-roups.-Iris ce~ha[ ~ 
Jiany memljersof-naliomd-otigin minorily1 groups feci r 

I 
completely comfortable speaking English in ~ circum- '~ 

stances; it is ~Iso true that some 'employees wI> do nol ! 
belong to such a group may sometimes be momomfort­
able speaking a langmige other than English. BUllhere can 
be no doubt that. ina ,workplace with a Slbstantial 
number of nalional origin minorily group enployees. 
English-only work rules will necessarily preclule dispro­
portionately more national origin minority IIIployees 
than others from conversing in the language in meh (hey 
are most comfortable and best able to commUlate. The 
EEOC therefore properly adopted- a categoricalapproach 
10 Ihe issue of the disparate impact of English-ooly rules,' 9 
rather than requiring proof of the obvious Oil acase-by­
case basis. 

The court of appeals appeared to undel1lild that 
English-only 'rules invariably, preclude disprop01ionalely . 
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more national origin minority"employees (han others from 
. conversing in their primary language. Pet. App. lOa. It 
held neverlheless that this effect was insufficient to sup­
port a Title VII disparale impact claim. Pet. App. 
IIa-lJa. That conclusion is based on several serious 
misconceptions about what plaintiffs must prove to 
establish a disparate impact under Title Vll. 

First, the court held that since a privilege of employ­
ment "is by definiCion given at the employer's discretion," 
respondent was free to define the privilege "narrowly" as 
"merely the ability to speak on the job." Pel. App. 
Ila-12:a. Because bilingual Hispanic employees enjoy that 
narrow privilege to the same extent as non-Hispanic 
employees, th~ court reasoned, bilingual employees could 
not stare il disparate impact claim. Id. at 12a. As this 
Court has held, however. "(a] benefit that is pari and 
parcel o'f the employment relationship may not be doled 
out in a discriminatory fashion, even if the employer 
would be free '" • II: not to provide the benefit at aU:' 
Hishon v. King & Spaliidillg, 467 U.S. 69, 75 (1984). Title 
VII. as we have noted, is not concerned solely with rules 
that have been defined in discriminatory terms. It also 
prohibits rules· that are "discriminatory in operation." 
Griggs, 401 U.S. at 431. No matter how narrowly respon­
dent has defined t~e privilege Lo speak on the job, the con­
sequence of respondent's English-only rule is that its non~ 
Hispanic employees are able to converse in the language in 
which they are best able (0 communicate, while many of 
its Hispanic employees are not. That discriminatory conse­
quence violates Title VII unless it is justified by a business 
IIcccssity. '.. 

Second, lhe court of appeals held that respondent's 
Eng1ish~only rule did not have a disparate impact on bi­
lingual Hispanic employees because they can comply with 
the rule. Pet. App. 12a. However. as Judge Reinhardt ex 

1­
o 
<0 
"'­

13 ,." 

CJ1 
"'­
<0 
CJ1 

plained, history reveals that "(slome of lhe mosl 
objectionable discriminatory rules are the ieas[ obtrusive .... ..... 
in terms of one's ability to comply: being required losil in ... 
the back of a bus, for example." Ill. at 24a. Under the 

,." 

court of appeals' analysis, a black employee .could not 
challenge a rule requiring black employees to USe separate CD 

,." 

obathrooms and drinking fountains; an. Orthodox Jew ,." 

could not challenge a rule forbidding rhe wearing of bead c.t 
o .....coverings; and bilingual members of a national origin 

minority group could not challenge a rule requiring 
,." 
00 
c.t 

employees to speak only English at all times on the <0 

employer's premises, including a( 'lunch and at breaks 
(even though respondent in this case [houghr it obvious 
that employees should be able to speak their language of 

. . 
. choice on (heir own lime). Those examples illustrate that 

fCIthe court of appeals seriously erred in rocusing on the o 
c...

physical difficulty of complying with respondent's "'­
("') ....English-only rule, rather than on the discriminatory im­ <:.... 


pact of that rule upon Hispanic employees. I"'" 


!ltI
Finally, the court of appeals held that plaintirfs in a .... 
Title V1I case must demons[rate that they have suffered a ~ 
"significant" adverse impact. Pet. App. 12a. In the court's In 

judgment, moreover. English-only rules do not impose a 
significant adverse impac1 on bilingual employees. Id.at 
12a-13a. This Court, however, has rejected the view that 
the Equal Protection Clause requires a plainliff who is 
sllbjected to discriminatory treatment to prove some 
minimum level of adverse effects. Papasoll v. Allaill, 478 
U.S. 265, 288 11.17 (1986). Indeed, even when a difference 
in trealment causes nothing more than "inconvenience," 
thai difference :must be justified. Mississippi Ulliversi/J' 

t§J
fur J'Vomen v. HOglln, 458 U.S. 718,723 n.8 (1982). The o .." same is true of Title VIl.2 .... 

"'­o 
,." 

1 To eSlnbtish the clement of Cllusalion under Tille VII. aptuilllilT 
c.t 

musl :show Ihal a rule has adversely affecled significalltly more 
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In any' event.-':'EngLish::.only,"r:~les_haye a signific3'nt 
ad~im~ac' on 6itingual mem6erSOf nafionillTrigin 
~i nOlilies-flfC3Cle-asClw:ore1lSOIlS:-Firs.f.. ._s.u-ell ru1es:J!tig­
lli~lY. handkap_(he_atiimy_of-=6i1ii1gilaLemplb~ees to 
c&n~i~~1Lthf;Uo6:-BiIingual persons have a~"'ide 
ranli 6f-Englisn-speaking ability. from minimally profi­
ciellt to fully rtuent. For those who have minimal or less 
than average English-speaking ability. an English-only 
rule can dramatically limit their range of expression and 
communication. And even bilingual persons who speak 
English very wen ean ordinarily speak their primary 
language with more "precision and power." Hernandez v. 
New York. III S. Cl. 1859, 1868 (1991). Depriving per­
sons of the opportunity to use the language in which they 
communicate mosl effectively cannot be characterized as a 
de minimis injury .. 

English-on!}' rules also domore than limit an employee's 
range of expression. "Language permits an' individual to 
express both a personal identity and membership in a com­
munity." Hernandez, 11 i S. Ct. at 1872. It is "used to 
define the self." Id. at 1868. Accordingly. as Judge 
Reinhardt stated, to banish a person's primary language 
from the workplace not only communicates "a rejection of 
the excluded language and the culture it embodies, but 
also a denial of tilat side of an individual's personality." 
Pet. App. 24a-25a. That seriolls imposition requires a 
business justirication under Tille VII. . 

mcmbers of olle grol\p than another. lI'alsol/ v. Fori 11'01'11, Balik & 
1i'l/,~/, 4f\7U.s. 977.994-995 ('98R) (plurality opinion). There is no re­
14Uirt'lllclIl. howc\'cr, Ihal plnintiHs prove IIml thc discriminatory 
harm 11ll'~' have suffered because' or national origin satisfies some 

threshold sClllldanJ of "siguificam:e." 

I •
i o 

<0! 
"­

15 N 
(II

'.<0 
(II 

4. The question whether English-only rules must be 
I-'justified by business necessity is an important and recur· .... 

ring one. There are indications that (here has been a recent "'" 
upsurge of such rules in the workplace. The EEOC cur-. 

N 

! rently has approximately J20 activec.harges againsl 67 dif­
(, 
I 

ferent employers who have imposed English-only rules. 
N 
oThe Ninth Circuil'suecision is also especially Il'oubling N " 
Co.>because of the composition of the population in that Cir­ o .... , cuit. About one-third of the peop'le in the United Slales 

I who speak a language other Ihan English at home live in 
N 
QQ 

<01 the states included in Ihe Ninth Circuir. J ThaI large group 
Co.> 

I is now precluded from relying on the EEOC's Guideline in 
seeking proteclion from English-only rules. 

The decision in this case also interferes with Ihe EEOC's 
abilily 10 administer a uniform nationwide policy on 
English-only workplace rules. If Ihe Ninth Circuit's deci­

t:1 
o 
c... 
"­sion is left unreviewed, the EEOC mUSI either renounce its n ....

. longstanding policy on English-only work rules, or it mllsl <: .... 
develop one enforcement policy for cases in Ihe Ninth Cir­ t"' 

cuit and anolher for cases in the remaining circuits. TIle " .... 
EEOC should not be foreedlo make that choice." ~ 

V1 

j The nine stales that make up Ihe Ninth Cin:uil cOlIIain over lell 
million people who speak a language other limn English at home. 1~90 
Census of Population, Social and Economic Charactcrisl ic:s. Nos. 
1990 CP-2-3 (Alaska); 1990 CP-2-4 (Ariz.); 1990 CP-2-6 (Cat); 1990 
CI>-2·IJ (Haw.); 1990 CP-2-14 (ldalio); 1990 CP-2-28 (Monl.); 1990 
CP-2-JO (Nev.); 1990 CP-2-J9 (Or.); 1990 CP-Z-49 (Wash.), Tablel8. 
Close to 32 million Ileople in the Uniled Slates speak a language olher 
Ih,\I1 English al home. 1990 Census of Population, Social and Eeo­
nomic Charadcristics, No. 1990 CP-Z-I (UnitedSlalc-s). Table IS. 

~ Gilly olle oCher Circuit has aduresscd fhe validily of English-only 
I§Iwork rules; and .thal decision preceded Ihe adoption or EEOC's o 

Guic.lelinc. Sec Garda v. Gloor, 618 F.2d 264 (51h Cir. 1980), ccrt. N 
N 

(kllied, 449 U.S. Ill] (1981). The scope of I lUll decision is 1101 enlirely "­o 
Ndear. Sec 45 Fed. Reg. 62.72.8 (1980) (viewing i( ali limiled 10 bilingual Co.> 

employees who fail to show Ihat Iheir primary lallgullgc is ulle Olher· 
I 
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CONCLUSION 

The petition for a writ of certiorari should be granled. 

Respectfully submined, 

DREW S', DAYS, III 
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October 26, 1995 

NOTE TO JEREMY BEN-AMI 

FROM: GA YNOR McCOWN 

, SUBJECT: BILINGUAL EDUCATION / ENGLISH ONLY 

I asked JoseL(~hrer to do some research on the issue ofBilingual Educati,onand English 
Only. Below is an annotated bibliography of articles reflecting the Administration's position 
on this issue. I have all of these documents and will be happy to give them to you but I 
thought, this may be a useful first step. 

Anderson, Curt. "Bills Seek to Make English Official Government Language; House 
Opens Hearings as Critics Rip Version to Ban Bilingual Education. " . Associated Press 
(Rocky 'Mountain News). 10/19/95. 

, Outlines arguments made in support of and against official English, at Republican hearings. 
Among supporting arguments are that the bill would only affect the language of government, 

. not federal bilingual education programs; the bill would exempt emergency, health,' and legal 
services; and that legislators will have allowed a new type of welfare, "linguistic welfare," to 
become institutionalized if the issue is not addressed; Secretary Riley's opposition is stated. 

, , . 

Anderson, Curt. "Hearing'Opens .on Bills Making English Official Government " 
Language." Associated Press. 10/18/95. . ',' .. " 

Piscusses views of some Republican congressmen supporting the issue; and concerns voiced . 

by Secretary Riley and Rep. Ed Pastor. Republican 'arguments include that the bill will not . 

affect people's right to speak any language at home, and that the bill exempts emergency, 

legal, health, and other essential services. Statements were made at House RepubliCan 

~~' ," 

U.S. Depai1mentof Education. Office of Bilingual Education· and Minority Languages Affairs. 

"Funding Title VII - Bilingual Education." 

Chart provides financial statistics on instructiomi.l and support services and professional 

development since FY 1994. 


U.S. Department ofEducation. Office of Bilingual Education and Minority Languages Affairs. 

"Letter to the Field.n-8/1/95. 

Articulates the importance of retaining bilingual education, and costs of funding cuts. It states 

that the President suppor:ts bilingual education, and that hi~ budget supports it through the 

year 2002. It outlines misinformation fueling the bilingual education debate, and elements in 

the overall legislative, package in education that affect linguistically and culturally diverse 

students. 




U.S. Department of Education. Office of Bilingual Education and Minority Languages Affairs. 

"Meeting the Needs .of Linguistically and. Culturally Di~erse Students." 

Outiines the program, curriculum, and parent involvement means in the present generic . . 

consensus model of a bilingual· education program, as well as questions relating to language, 

culture, parents, and professional development which must be addressed by all bilingual 

education programs: 


U.S. Department of Education. Office of Bilingual Education and Minority Languages. "Title 

VII - Bilingual Education,Language Enhancement, and Language Acquisition 

Programs. " , ' 

Discusses elements of the reauthorized Title VII, which strengthens the State administrative 

role, improves research and evaluation, and emphasizes professional development. 


U.S. Department of Education. Office of Bilingual Education and Minority Languages Affairs. 

"Title VII - Bilingual Ed~cation; RevitaliZation in a New Direction." 

Outlines the foundational principles providing a new course for bilingual education. The new, 

less prescriptive programmatic structure of Title VII. is discussed, as well as its improved 

research agenda, investment in the professional development of the educational workforce, and 

overall flexibility." , 


U. S. Oepartment of Education: Qfficeof Bilingual Education and Minority Languages 

Affairs: "Talking Points - Why to Keep the Bilingual Education Act Intact." 6/22/95. 

Provides the California perspective, and reasons to maintain the competitive grant structure of 

Title VII. ; , ' 

, . ". ' , . '.' . . 
U.S. Department of Education. Office of the Secretary. "Statement by U.S. Secretary of 
Education Richard Riley regarding. Oct. 18 congressional hearing on H.R. 739, the 
"Declaration of Official Language Act"ndH.R~ 123/S. 356, the Language of 
Government Act." 10118/95. ". 
Th'e Secretary speaks strongly against the elimination of bilingual education and programs that 
teach English as a second language. He states that future costs for directly affected individuals 
as well as the nation as a, whole would be great. He states that elimination of these programs 
sends 'the message to young students 'and people trying to learn English that we are not 
concerned with their success." ' 

Dep'artment of Education', Office of the Secretary. "Additional Information for Questions 
About English as the Official Language." 9/8/95. 
States that the Administration has not yet taken a stand on making English the official 
natio~al language. Policy implications of the, issue movement and the importance placed by 
the Secretary onallowing everyone inAmerica to learn English are discussed. It provides an 
overview of the legal standards governing the Dept. of Ed.' s policy on the education of 
limited-English proficient students, aJ.).d a chronology of main events affecting ED's policy 
regarding language minority students. 

Epstein, Aaron. "English-'only Rule: Legal Tongue Twister; Administration Wants 
Supreme Court to Settle Flap Over Language Policies." The Houston Chronicle: 6/4/94. 

, , . 

. . 
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, ,~. , 

. ' ' 

Discusses legal c~ses' involvi~g English-only rules in theworkplace,andpossible ramifications 
of such rules. It isstated"thatthe Administration urged the Supreme ,Court to hear a case filed 
jnopposition to English-oniyworkplace' regulations, and to settle the'debate over their ' ' 
legality. The Administration has asked the:, Court, to uphold the19~SO Equal Empioyinent 

, Opportunity Guideline of the Civil RIghts Act of 1984." , ,. , 

Neikirk,William. ;'Clinton Gives Kids a View of World, H3i1sEducation." Chicago' 
Tribune. 9/6/95. ' " , 

, Discusse!) Clinton's visit with anethllically diverse grOup,ofeighth graders at a middle school. 
Presidential press secretary Michael McCurry says the trip was partly in answer to Sen. Dole's 

,. call to end bilingual education. He also notes that many students learn better when taught in . 
their' own language. '. , 

;'PhonySolution in Search of ~n Imaginary Problem." USA Today., ,,' 

Holds that the official-English campaign represents a'simple, feel-good answer to .the noo­

problem ofAmerican culture being threatened by non-English speakers. Nothing of value 


'. would come of official English, or of termination of support for bilingual education. 
" . . . , - , "; .'. 

" ,. ' 

'. , 
i'policy Upheld: Speak English Only onthe Job." . Associated Press (Chicago Tfibune). 

6121/94. " ' " ", ., . " 

, Discusses 'Suprerp.e Court decisions to allow English-only rules and. state taxation pf 

multinational corporations, as well asresponsy to these. It is stated that the' Clinton' 

,Adfuinistiation urged the Court to rnakeitharde(fof employerstoirriposerules such as • 

requiring 'employees to speak English at work. ",," 


" ' " ' . 
, ." ':. . 

. ,Poor, 'T'i~.'iA.tHe~ring, Lawinaker:s Debate En~lishasOfficial'Lang·uage." St. L~uis 

Post~Di~patch. 1O/19/9~;.' " . ,'",', " 


,", Ou~linesarguments made by,Rep. Bill Emerson (R-:MOY'iJi,support of offiCial Ehgli~h 'at a 
, . House Education subcommittee hearing: The varyingviewsof other'Iegisiators are outlined, 

including the notions that economic and social forces already :prOvid~enoUgh inipetus..for . 
people to learn 'English; Americans speak too 'few; not too .many, languages; ,the official":, 
English' campaign is largelypoliti~al and an exampleof,f'sharneful immigrant bashing"; and 
language does not create signific~nt bonds or divislons.in America. Secretary.Riley:s" 
opposition to the elimination of bilingual education,is,stated~ " " ' 

, , ' .' '( '. ' , ,,',,: \ 

Recchi; Ray. "TriviaINon;,.Issu~ Distracts Attention.IISun-Senti~el.cFort Lauderdale). 

l0i19/95.' " 

Holds that the' debate over ~hether or not to make English the national language is the fluff, 

issue of the upcoming election, It is stated that Clinton hasn't' yet said if he agrees with , 

recogriizing English as America's official language, and,that he defends bilingual education. " 


"Remarks to' the Congressional Hispanic Caucus Institute. II Weekly' Compilation of 

Presidential Documents. 9/27/95. , " , 

Relevant portion: "And I just want to say a word in that context about bilingual education. Of 

course, English is the l~nguage of the United States. Of course, it is."That is not the issue. 

The iS1iue is whether children who come here, while they are, learning English, should also be 
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. , 

able to learn other things. The issue is whether American. citizens who work hard and pay 
taxes and are older and 'haven't mastered English yet should be. able to vote like other 
citizens. The issue, in short, is not whether English is our language, it is. The issue is whether 
or not we're going to value the culture, the traditions of everybody and also recognize that we· 
have asolemn obligation every day in every way to let these children live up to the fullest of 
their God-given capacities .. That's'Yhat this is about.!! . 

.".. 

Savage, David G. ;'High Court Lets English-Only Job Rules Stand." Los Angeles Times. 
6/21/94. 
Discusses the Supreme Court's decision. It is stated that the Clinton Administration urged the 
Court to reverse a lower court decision which allowed requirement of workers to speak 
English at work. A brief history on the English-only issue· is given, and various legal issues 
are outlined. 

Shogren, Elizabeth. "White House Studies Shift of School Program Funds." Los Angeles 
Times. 12/11193: 
States that the Administration is eliminating several programs that provide money to local 
school systems for special projects, and that bilingual vocational.courses are among those to . 

. be cut. Other funding topics are discussed. . 

White, Kerry A. "More Than One Lingo?; Mo~e to Declare. English Official Language 

Gains." The Sun (Baltimore). 10/15/95. . 

Gives legal and social perspectives on the official-English campaign. It is stated that Pres .. 

Clinton opposed making English the national language in a 9/28/95 address to the 

Congressional Hispanic Caucus. It is stated that Clihton said he "probably shouldn't have 

signed!! an Arkansas bill making English the state~s official language. He signed the bill only 

after ensuring that bilingual education, which he strongly supports, wouldn't be affected. Pro 

arid con . opinIons of various educators are d~lineated. '. 
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OPINION 

REINHARDT, Circuit Judge: 

*1 These consolidated appeals require us to 
consider an important area of constitutional 
law, rarely reexamined since a series of cases 
in the 1920s in which the Supreme Court 
struck down laws restricting the use of non­
English languages. See Meyer v. Nebraska, 
262 U.S. 390 (1923); Bartels v. Iowa, 262 U.S. 
404 (1923); Yu Cong \~ng v. Trinidad, 271 
U.s. 500 (1926); Farrington v. Tokushige, '273 
U.S. 284 (1927). Here, once again, the state 
has chosen to use its regulatory powers to try 
to require the exclusive use of the English 
language. 

Specifically at issue in this case is the 
constitutionality of Article xxvm of the 
Arizona Constitution. Article xxvm 
provides, inter alia, that English is the official 
language of the state of Arizona, and that the 
state and its political subdivisions--including 
all government officials and employees 
performing government business--must "act" 
only in English. Arizonans for Official 
English and its spokesman Robert D. Parks 
[FN1] appeal the district court's declaratory 
judgment that Article xxvm is facially 
overbroad in violation of the First 
Amendment. Maria-Kelly Yniguez, a former 
Arizona state employee who brought the 
present action, appeals the district court's 
denial of nominal damages. . c; 

This case raises troubling questions 
regarding the constitutional status of 
language rights and, conversely, the state's 
power to restrict such rights. There are valid 
concerns on both sides. In our diverse and 
pluralistic society, the importance of 
establishing common bonds and a common 
language between citizens is clear. See 
Guadalupe Organization, Inc. v. Tempe 
Elementary School Dist., 587 F.2d 1022, 1027 
(9th Cir.1978). Equally important, however, is 
the American tradition of tolerance, a 

Copr. © West 1995 No claim to orig. U.S. govt. works 
o 

w 

WESlLAW;o 



···F.3d···· 

(Cite as: 1995 WL 583414, *1 (9th Cir.(Ariz.») 


tradition that recognizes a critical difference 
between encouraging the use of English and 
repressing the use of other languages. 
Arizona's rejection of that tradition has severe 
consequences not only for its public officials 
and employees, but for the many thousands of 
Arizonans who would be precluded from 
receiving essential information from their 
state and local governments if the drastic 
prohibition contained in the provision were to 
be implemented. In deciding this case, 
therefore, we are guided by what the Supreme 
Court wrote in Meyer: 

The protection of the Constitution extends to 
all, to those who speak other languages as 
well as those born with English on the 
tongue. Perhaps it would be highly 
advantageous if all had ready understanding 
of our ordinary speech, but this cannot be 
coerced by methods which conflict with the 
Constitution··a desirable end cannot be 
promoted by prohibited means. 

262 U.S. at 401. 

We conclude that Article xxvrn constitutes 
a prohibited means of promoting the English 
language and affmn the district court's ruling 
that it violates the First Amendment. [FN2] 

A three·judge panel of this court issued an 
opinion reaching this same conclusion last 
year. Yniguez v. Arizonans for Official 
English, 43 F.3d 121.7 (9th Cir.1995). We 
then decided to reconsider the question en 
banco 53 F.3d 1084 (9th Crr.995). Having 
done so, we conclude that our opinion was 
correct. Because the opinion was withdrawn 
when we went en banc, we re·publish it now, 
with only a few changes that discuss the 
applicability of intervening Supreme Court 
cases or expand on points that warrant further 
explanation. In almost all respects, however, 
our en banc opinion is identical to the opinion 
issued by the three-judge panel. [FN3] 

1. 
Factual Background 

*2 In October 1987, Arizonans for Official 
English initiated a petition chive to amend 
Arizona's constitution to prohibit the 
government's use of languages other than 
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English. The drive culminated in the 1988 
passage by ballot initiative of Article xxvrn 
of the Arizona Constitution, entitled "English 
as the Official Language." The measure 
passed by a margin of one percentage point, 
drawing the affmnative votes of 50.5% of 
Arizonans casting ballots in the election. 
Under Article xxvrn, English is "the official 
language of the State of Arizona": "the 
language of ... all government functions and 
actions." § § 1(1) & 1(2) (see appendix). The 
provision declares that the "State and all [of 
its] political subdivisions"··defined as 
including "all government officials and 
employees during the performance of 
government business"··"shall act in English 
and no other language." §§ 1(3XaXiv) & 3(IXa). 

At the time of the passage of the article, 
Yniguez, a Latina, was employed by the 
Arizona Department of Achninistration, where 
she handled medical malpractice· claims 
asserted against the state. She was bilingual-­
fluent and literate in both Spanish and 
English. [FN4] Prior to the article's passage, 
Yniguez communicated in Spanish with 
monolingual Spanish-speaking claimants, and 
in a combination of English and Spanish with 
bilingual claimants. 

State employees who fail to obey the 
Arizona Constitution are subject to 
employment sanctions. For this reason. 
immediately upon passage of Article xxvrn, 
Yniguez ceased speaking Spanish on the job. 
She feared that because of Article xxvrn her 
use of Spanish made her vulnerable to 
discipline. 

In November 1988, Yniguez filed an action 
against the State of Arizona, Governor Rose 
Mofford, Arizona Attorney General Robert 
Corbin, and Director of the Arizona 
Department of Achninistration Catherine 
Eden, in federal district court. [FN5] She 
sought an injunction against state 
enforcement of Article xxvrn and a 
declaration that the provision violated the 
First and Fourteenth Amendments of the 
Constitution, as well as federal civil rights 
laws. 
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Yniguez's complaint was subsequently 
amended to include Jaime Gutierrez, a 
Hispanic state senator from Arizona, as a 
plaintiff. Gutierrez stated that, prior to the 
passage of Article xxvm, he spoke Spanish 
when communicating with his Spanish­
speaking constituents and that he continued to 
do so even after the article's passage .. He 
claimed, however, that he feared that in doing 
so he was liable to be sued pursuant to Article 
XXVllI's enforcement provision. 

The state defendants all moved for 
dismissal, asserting various jurisdictional bars 
to the action. While these motions were 
pending, the plaintiffs conducted discovery 
and compiled the defendants' admissions to 
interrogatories into a Statement of Stipulated 
Facts, filed with the district court in February 
1989. Also filed with the court· was the 
Arizona Attorney General's opinion regarding 
the interpretation of Article XXVllI, which 
explained that, lito avoid possible conflicts 
with the federal ... constitution{ J," the 

. Attorney General had concluded that the 
Article only covered the "official acts" of the 
Arizona government. Finally, the court heard 
testimony from Yniguez, Senator Gutierrez, 
and Jane Hill, a linguistic anthropologist, 
about the adverse impact of Article XXVllI on 
their speech rights, and the speech rights of 
the Hispanic population of Arizona. 

*3 The district court issued its judgment and 
opinion on February 6, 1990. Yniguez v. 
Mofford, 730 F.Supp. 309 (D.Ariz.1990). First, 
the district court resolved the defendants' 
jurisdictional objections. The court reiterated 
a previous ruling that the Eleventh 
Amendment protects the State of Arizona from 
suit, and then ruled that Gutierrez's claims 
were barred as to ail of the defendants. Id. at 
311. It reasoned that because state executive 
branch officials lack authority to prosecute 
members of the legislative branch, none of the 
defendants had enforcement power against 
Gutierrez sufficient to satisfy the doctrine of 
Ex parte Young, 209 U.S. 123 (1908). In 
addition, the court held that Ex parte Young 
barred Yniguez's claim against the Attorney 
General because he had no specific authority 
to enforce Article XXVllI. Although the court 
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found that Director Eden had authority to 
enforce Article XXVllI against Yniguez, it 
nonetheless held that, because Eden had not 
threatened to do so, she too should be 
dismissed as a defendant. The court did find, 
however, that Governor Mofford both had the 
authority to enforce Article XXVllI against 
Yniguez, and had sufficiently threatened to do 
so for Yniguez to maintain an action against 
her in accordance with Ex parte Young. [FN6] 

The district court then reached the merits of 
Yniguez's claim. 730 F.Supp. at 313. It read 
Article XXVllI as barring state officers and 
employees from using any language other 
than English in performing their official 
duties, except to the extent that certain 
limited exceptions described in the provision 
applied. Finding that Article XXVllI, thus . 
construed, infringed on constitutionally 
protected speech, the district court ruled that 
the provision was facially overbroad in 
violation of the First Amendment. [FN7] 
While granting declaratory relief, the court 
denied injunctive relief because no 
enforcement action was pending. 
Notwithstanding the district court's holding 
that a provision of the Arizona Constitution 
was unconstitutional under the United States 
Constitution, Governor Mofford--an outspoken 
critic of Article XXVllI--decided not to appeal 
the judgment. Senator Gutierrez, being 
satisfied with the constitutional 
determination, did not appeal the ruling that 
his claim was barred by Ex Parte Young. 

In response to the state's decision not to 
appeal, Arizonans for Official English moved 
to intervene post-judgment pursuant to 
Fed.R.Civ.P. 24(a), for the purpose of pursuing 
an appeal of the district court's order. 
Immediately thereafter, the Arizona Attorney 
General sought to intervene pursuant to 28 
U.S.C. § 2403(b) for the same purpose. Thee 
Attorney General also asked that the district 
court amend the judgment because it did not 
contain a ruling on the defendants' prior 
motion to certify to state court the question of 
Article XXVllI's proper interpretation. The 
district court denied all three motions. See 
Yniguez v. Mofford, 130 F.R.D. 410 
(D.Ariz.1990) (holding, inter alia, that denial 
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.	of certification was implicit in previous 

judgment, and that certification was 

inappropriate because Article XXVIII is not 

susceptible of a narrowing construction). 


*4 On July 19, 1991, we reversed the district 
court's denial of the intervention motion of 
Arizonans for Official English. Yniguez v. 
Arizona, 939 F.2d 727, 740 (9th Cir.1991) 
("Yniguez I "). We ruled that because the 
organization was the principal sponsor of the 
ballot initiative codified as Article xxvm, its 
relationship to the provision was analogous to 
the relationship of a state legislature to a 
state statute. Specifically, we found that, as 
the initiative's sponsor, the group had "a 
strong interest in the vitality of a provision of 
the state constitution which [it had] proposed 
and for which [it had] vigorously campaigned." 
Id. at 733. Consequently, we held that 
Arizonans for Official English satisfied both 
the requirements of Rule 24(a) and the 
standing requirements of Article 111, and 
could thus intervene for purposes of appeal. 
Id. at 740. In the same opinion, we affIrmed 
the district court's denial of the Attorney 
General's motion to intervene insofar as he 
sought to be reinstated as a party to the 
appeal, but permitted his intervention 
pursuant to 28 U.S.C. § 2403(b) for the limited 
purpOse of arguing the constitutionality of 
Article XXVIII. Id. 

After we issue4 our oplIllon' regarding 
intervention, the state filed a suggestion of 
mootness based on Yniguez's resignation from 
the Arizona Department of Administration in 
April 1990. In our second opinion in this case, 
Yniguez v. Arizona, 975 F.2d 646, 647 (9th 
Cir.1992) ("Yniguez ii "), we rejected the 
state's mootness suggestion, reasoning that 
Yniguez had the right to appeal the district 
court's failure to award her nominal damages. 
Id. On December 15, 1992, after Arizonans for 
Official English filed its notice of appeal in the 
district court, Yniguez filed her notice of cross­
appeal requesting nominal damages. [FN8] 

The district court subsequently granted 
Yniguez's motion for an award of attorney's 
fees, and the state defendants conditionally 
appealed that ruling. Their appeal was 
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consolidated with the original appeal on the 
merits filed by Arizonans for Official English 
and Yniguez's cross-appeal for nominal 
damages. All three appeals are now before us, 
although we do not reach the one relating to 
attorney'.s fees. See note 2, supra. To round 
out the procedural framework, we note that in 
1994 we granted the motion of Arizonans 
Against Constitutional Tampering and its 
chairman Thomas Espinosa [FN9] to intervene 
as plaintiffs-appellees in the case. Arizonans 
Against Constitutional Tampering was the 
principal opponent of the ballot initiative that 
became Article XXVIII, had campaigned 
against it, and, like Arizonans for Official 
English, had submitted an argument 
regarding the initiative's merits which 
appeared in the official Arizona Publicity 
Pamphlet. Cf. Yniguez I, 939 F.2d at 733 
(noting that sponsors of a ballot initiative 
have a strong interest in defending provision 
they campaigned for, so that there is a 
"virtual per se rule" that they may intervene 
in litigation involving it). However, in 
reaching our decision, which provides all the 
relief that Arizonans Against Constitutional 
Tampering seeks, we need not rely on that 
group's standing as a party. Yniguez's 
standing and that of the other parties and 
intervenors is sufficient to support the 
determination that we make here. 

II 
The Proper Construction of Article XXVIII 


A. 

The District Court's Construction 


*5 Although eighteen states have adopted 
"official-English" laws, [FN10] Arizona's 
Article XXVIII is "by far the most 
restrictively worded official·English law· to 
date." Note, English Only Laws and Direct 
Legislation: The Battle in the States Over 
Language Minority Rights, 7 J.L. & Pol. 325, 
337 (1991). [FNll] Besides declaring English 
"the' official language of the State of Arizona," 
Article XXVIII states that English is "the 
language of ... all government functions and 
actions." §§ 1(1), 1(2). The article further 
specifies that the state and its subdivisions-­
defined as encompassing "all government 
officials and employees during the 
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perfonnance of government· business .. ··..shall 

act in English and no other language." § § 

1(3XaXiv), 3(1Xa). Its broad coverage is 

punctuated by several exceptions pennitting, 

for example, the use of non-English languages 

as required by federal law, § 3(2Xa), and in 

order to protect the rights of criminal 

defendants and victims of crime, § 3(2Xe). 


The district court, interpreting what it found 
~o be the "sweeping language"· of Article 
XXVIII, detennined that the provision 
prohibits: 

the use of any language other than English 
by all officers and employees of all political 
subdivisions iI1 Arizona while perfonning 
their offichlI duties, save to the extent that 
they may· be allowed to use a foreign 
language· by the limited· exceptions 
contained in § 3(2) of Article XXVIII. 

Yniguez, 730 F.8upp. at 314. 

For reasons we explain below, we agree with 
the district court's construction of the article. 

B. 

The Attorney G€neral's Construction 


The Arizona Attorney G€neral proffers a 
highly limited reading of Article XXVIII 
under which it applies only to "official acts" of 
state governmental entities. [FNI2] 
According to this construction of the provision, 
which the Attorney G€neral has memorialized 
in a written opinion, the provision "does not 
mean that languages other than English 
cannot be used when reasonable to facilitate 
the day-to·day operation of government." Op. 

. Atty. G€n. Az. No. 189·009 (1989) .. 

The Supreme Court has, in the past, looked 
to the narrowing construction given a 
provision by the State's Attorney G€neral as a 
guide to evaluating the provision's scope. 
Broadrick v. Oklahoma, 413 U.S. 601, 618 
(1973). For two reasons, however, we do,not 
adopt the Attorney G€neral's construction of 
Article XXVIII in this case. First, the 
Attorney G€neral's opinion is not binding on 
the Arizona courts, Marston's Inc. v. Roman 
Catholic Church of Phoenix, 644 P.2d 244, 248 
(Ariz. 1982), and is therefore not binding on 
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this court. Compare Virginia v. American 

. Booksellers Ass'n, 484 U.S. 383, 395 (1988) 

(refusing to accept as .authoritative a non­

binding attorney general opinion), with Frisby 

v. Schultz, 487 U.S. 474, 483 (1988) (accepting 
city's binding narrow interpretation). Second, 
we cannot adopt the Attorney G€neral's 
limiting construction because it is completely 
at odds with Article XXVIII's plain language. 
The Supreme Court has made clear that a 
limiting conStruction will not be accepted 
unless the provision to be construed is "readily 
susceptible" to it. Americari Booksellers 
Ass'n, 484 U.S. at 397. Here, Article XXVIII's 
clear tenns are simply not "readily 
susceptible" to the constraints. that the 
Attorney G€neral attempts to place on them. 

*6 The Attorney G€neral's reading of Article 
XXVIII focuses on § 3(1Xa), which provides, 
with limited exceptions, that the "State and 
all political subdivisions of this State shall act 
in English and in no other language." § 
3(1Xa). The Attorney G€neral takes the word 
"act" from § 3(1Xa) and engrafts onto it the 
word "official," found in the Article's 
proclamation of English as the official 
language of Arizona. In thuS urging that the 
Article only applies to the "official acts" of the 
state, he also relies on a limited meaning of 
the noun "act," defined as a "decision or 
detennination of a sovereign, a legislative 
council, or a court of justice. 10 ·Op. Atty. G€n. 
Az. No. 189-009, at 21 (quoting Webster's 
International Dictionary 20 (3d. ed., 
unabridged, 1976) (third sense of "actIO». In 
doing so, however, he ignores the fact that 
"act," when used as a verb as in Article 
XXVIII, does not include among its meanings 
this limited one. [FN13] Moreover, even were 
such a meaning somehow plausible if the two 
phrases were examined out of context, it is 
contradicted by the remainder .of the 
provision. 

.Section 1(3XaXiv) broadly declares that the 
rule that Arizona "act in English and in no 
other language" applies to all government 
officials and employees during the 
perfonnance of government business. This 
prohibition on the use of foreign languages 
when conducting government business 
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supplements the Article's listing of "statutes, 

ordinances, rules, orders, programs and 

policies, " an enumeration of presumably 

official acts on which the Attorney General 

relies heavily. § 1(3Xiii). Thus, not only is the 

Attorney General's narrow reading of Article 

XXVIII contradicted by the provision's 

expansive language, his reading would render 

a sizeable portion of the Article superfluous, 

"violating the settled rule that a [provision] 

must, if possible, be construed in such fashion 

that every word has some operative effect." 

United States v. Nordic Village, Inc., 112 

S.Ct. 1011, 1015 (1992) (emphasis added); 

Mackey v. Lanier Collection Agency & Serv., 

486 U.S. 825, 837 & n. 11 (1988). Here, of 

course, it is not simply certain words that 

would, under the Attorney General's reading, 

become redundant; instead, entire subsections 

of the provisions would be rendered 

unnecessary and repetitive. 


Indeed, the district court's broader 
construction of Article XXVIII is the only way 
to give effect to any of the exceptions 
contained in § 3(2). If, for example, public 
teachers in the regular course of their 
teaching duties would not otherwise be 
covered by the provision, then there would be 
no reason to include specific exceptions for 
some of their duties. See § 3(2Xa) & (c). 
Moreover, the provision's clear and specific 
exclusion of some of the functions of public 
teachers indicates that the measure on its face 
applies to other "government employees" 
performing other types of governmental duties 
that are not specifically excluded--employees 
such as clerks at the Department of Motor 
Vehicles or receptionists at state welfare 
offices, and other state employees who deliver 
services to the public. Public teachers' duties 
do not constitute "official acts" of the state 
any more or any less than do the duties of 
these other categories of employees. 

*7 Certainly, there is no justification in the 
text of Article XXVIII for the Attorney 
General's ingenious suggestion that languages 
other than English may be used whenever 
such use would reasonably "facilitate the day­
to-day operation of governmerit"--that, in 
other words, the provision's plain and 
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unequivocal prohibition on the use of other 
languages may be ignored if it is expedient to 
do so. To read such a broad and general 
exception into Article XXVIII would run 
directly contrary to its structure, scope, and 
purpose, and would effectively nullify the bulk 
of its coverage. Article XXVIII plainly does 
not set forth an innocuous, pragmatic rule that 
tolerates the use of languages other than 
English whenever beneficial to the public 
welfare. Its mandate is precisely the opposite. 
The use of languages other than English is 
banned except when expressly permitted. 
Indeed, the narrow exceptions that set forth 
the limited circumstances under which non­
English languages may be spoken directly 
belie the conveniently fleXible approach that 
the Attorney General has adopted for purposes 
of attempting to resurrect a facially 
unconstitutional measure. 

C. 

Abstention and Certification 


The Attorney General argues, alternatively, 
that because the Arizona state courts have not 
had an opportunity to interpret Article 
XXVIII, we should abstain from deciding this 
case and certify the question of the proper 
interpretation of Article XXVIII to the 
Arizona. Supreme Court. See Ariz.Rev.Stat. 
Ann. § 12-1861 (permitting federal courts to 
certify questions of state law to Arizona 
Supreme Court). 

First, we note that a federal coUrt should 
abstain only in exceptional circumstances, 
Lind, 30 F.3d at 1121 (citing Houston v. Hill, 
482 U.S. 451, 467 (1987», and should be 
especially reluctant to abstain in First 
Amendment cases, Ripplinger v. Collins, 868 
F.2d 1043, 1056 (9th Cir.1989). Abstention 
pending a narrowing construction of a 
provision by the state courts is inappropriate 
where the provision is "justifiably attacked on 
[its] face as abridging free expression." Id. at 
1048 (citations and quotations omitted). In 
fact, the Supreme Court has made it clear that 
whenever. federal constitutional rights are at 
stake "the relevant inquiry is not whether 
there is a bare, though unlikely possibility 
that the state courts might render 
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adjudication of the federal question 
unnecessary." Hawaii Housing Authority v. 
Midkiff, 467 U.S. 229, 237 (emphasis in 
originalX "Rather," the Court continued, " 
'we have frequently emphasized that 
abstention is not to be ordered unless the 
statute is of an uncertain nature, aild is 
obviously susceptible of a limiting 
constructio11.'" Id. (quoting Zwickler v. 
Koota, 389 U.S. 241, 251 & n. 14.). it follows 
that a court may not abstain and certify a 
question of statutory interpretation if the 
statute at issue requires "a complete rewrite" 
in order to pass constitutional scrutiny; Lind, 
30 F.3d at 1121 (citing Houston, 482 U.S. at 
470-71). 

*8 To be sure, the Supreme Court in 
. American Booksellers did opt, to certify the 
question of the proper interpretation of a 
statute to the Virginia Supreme Court. 484 
U.s. at 386. However, American Booksellers 
presented the Court with a "unique factual 
and procedural setting." Id. In that case, the 
plaintiffs had filed a pre-enforcement 
challenge to a state obscenity statute that the 
State Attorney General conceded would be 
unconstitutional if construed as the plaintiffs 
contended it should be. Id. at 393 & n. 8 
(quoting state counsel as saying that if the 
plaintiffs' interpretation of the statute were 
correct, then the state "should lose the case"). 
Moreover, there were no non-governmental 
defendants such as Arizonans for Official 
English in the case, no state court had ever 

. had the opportunity to' interpret the pertinent 
statutory language, and both levels of lower 
federal courts had made critically 'flawed 
assessments of the statute's coverage because 
they had relied on invalid evidence. Id. at 
395-97. 

The Attorney General here, in contrast, has 
never conceded that the statute would be 
unconstitutional if construed as Yniguez 
asserts it properly should be. [FN14] 
Moreover, at least one Arizona state court has 
had the opportunity to construe Article 
XXVIII, and has done nothing to narrow it. 
See Ruiz v. State, No. CV 92-19603 (Jan. 24, 
1994) (disposing of First Amendment 
challenge in three paragraphs). Thus, unlike 
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in Virginia Booksellers, there are no unique 
circumstances in this case militating in favor 
of certification. See Lind, 30 F.3d 1122 11. 7 
(declining to certify' question of state law, 
interpretation in the absence of state 
concession that law would be unconstitutional 
on the plaintiff's construction). Accordingly. 
we must proceed to determine the 
constitutionality of Article XXVIII. 

,D. 
Conclusion 

We ! agree with the district court's 
construction of Article XXVIII. The article's 
plain language broadly prohibits all 
government officials and employees from 
speaking languages other than English in 

, performing their official duties, save to the 
extent that the use of non-English languages 
is permitted pursuant to the provision's 
narrow exceptions section. We reject both the 
Attorney General's narrowing construction of ' 
the article and his suggestion of abstention 
and certification. We conclude that were an 
Arizona court ever to give the broad language 
of Article XXVIII a limiting construction 
similar to that proffered by the Attorney 
General, it would constitute a "remarkable job 
of plastic surgery upon the face of the 
[provisionl. II Shuttlesworth v. City of 
Birmingham, 394 U.S. 147, 153 (1963). 
Where, as here, a state provision has been 
challenged on federal constitutional grounds 
and a state's limiting construction of that 
provision would directly clash with its plain 
meaning, we should neither abstain nor 
certify the question to the state courts. 
Rather, under such circumstances; it is .our 
duty to adjudicate the constitutional question 
without delay. 

m. 
Article XXVIII and The First Amendment 


A. 

Overbreadth 


*9 'After construing Article XXVIII, the 
dIstrict court ruled that it was 
unconstitutionally overbroad. Under the over­
breadth doctrine, an individual whose own 
speech may constitutionally be prohibited 
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under a given provision is pennitted to 

challenge its facial validity because of the 

threat that the speech of third parties not 

before the court will be chilled. Board of 

Airport Coriun'rs v. Jews for Jesus, 482 U.S. 

569, 574 (1987). Moreover, a party may 

challenge a law as facially overbroad that 

would be unconstitutional as applied to him so 

long as it would also chill,the speech of absent 

third parties. Lind, 30 F.3d at 1122·23 

(fmding statute unconstitutionally overbroad 

as well as unconstitutional as applied to 

plaintifl). The facial invalidation that 

overbreadth pennits is necessary to 'protect the 

First Amendment rights of speakers who may 

fear to challenge the provision on their own. 

See Brockett v. Spokane Arcades, 472 U.S. 

491, 503 (1985). However, in order to support 

a facial overbreadth challenge, there must 

always be a "realistic danger" that the 

provision will significantly compromise the 

speech rights involved. Board of Airport 

Comm'rs, 482 U.S. at 574. 


A provision will not be facially invalidated 
on overbreadth grounds unless its overbreadth 
is both real and substantial judged in relation 
to its plainly legitimate sweep, and the 
provision is not susceptible to a narrowing 
construction that would cure its constitutional 
infumity. See Broadrick v. Oklahoma, 413 
U.S. 601, 613, 615 (1973); United States v. 
Austin, 902 F.2d 743, 744 (9th Cir.1990), cert. 
denied, 498 U.S. 874 (1990).' Accordingly, a 
law will not be facially invalidated. simply 
because it has some conceivably 
unconstitutional applications. Members of 
City Council of Los Angeles v. Taxpayers for 
Vincent, 466 U.S. 789,800 (1984). Rather, to 
support a finding of overbreadth, there must 
be a substantial number of instances in which 
the prOVlSlon will violate the First 
Amendment. New York State Club Ass'n v . 

. City of New York, 487 U.S. 1, 13 (1988). 

Yniguez contends that Article XXVIII 
,unlawfully prevented her from speaking 
Spanish with the Spanish·speakingclaimants 
that came to her Department of 
Administration office. Yniguez, however, 
challenges far more than Article XXVIII's ban 
on her own use of Spanish in the performance 
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of her own particular job. She also contends 
that the speech rights of innumerable 
employees, officials, and officers in all 
departments and at all levels of Arizona's 
state and local governments are chilled by 
Article XXVIII's expansive reach. At least as 
important, she contends that the interests of 
many thousands of non·English·speaking 
Arizonans in receiving vital information 
would be drastically and unlawfully limited. 
For those reasons, she challenges Article 
XXVIII as overbroad on its face and invalid in 
its entirety. 

Article XXVIII's ban on the use of languages 
other than English by persons in government 
service could hardly be more inclusive. The 
provision plainly states that it applies to "the 
legislative, executive, and judicial branches" 
of both state and local government, and to "all 
government officials and employees during the 
performance of government business. " § § 
1(3XaXiXii) & (iv). This broad language means 
that Article XXVIII on its face applies to 
speech in a seemingly limitless variety of 
governmental settings, from ministerial 
statements by civil servants at the office to 
teachers speaking in the classroom, from 
town-hall discussions between constituents 
and their representatives to the translation of 
judicial proceedings in the courtroom. [FN15]­
Under the article, the Arizona state 
universities would be barred from issuing 
diplomas in Latin, and judges perfonning 
weddings would be prohibited from saying 
"Mazel Tov" as part of the official marriage 
ceremony. Accordingly, it is self-evident that 
Article ,XXVIII's sweeping 'English·only 
mandate limits the speech of governmental 
actors serving in a wide range of work-related 
contexts that differ significantly from that in 
which Yniguez performed her daily tasks. The 
speech rights of all of Arizona's state and local 
employees, officials, and officers' are thus 
adversely affected in a potentially 
unconstitutional manner by the breadth of 
Article XXVIII's ban on non·English 
governmental speech. Similarly, the interests 
of non· English-speaking Arizonans in 
receiving all kinds of essential information are 
severely burdened. For these reasons, we 
cannot, say that the provision's "only 
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unconstitutional application is the one 

directed at a party before the court .... " Lind, 

30 F.3d at 1122. Therefore, Yniguez's 

challenge to Article XXVIII properly 

implicates overbreadth analysis and, if 

unconstitutional, "the entire [provision] may 

be invalidated to protect First Amendment 

interests." Id. 


*10 Facial invalidation is also appropriate 
here because the broad language employed 
throughout Article XXVIII relates to a single 
subject and is based on a single premise, 
which, as· we will discuss subsequently, is 
constitutionally flawed. In cases such as this, 
where the provision in question "in all its 
applications ... operates on a fundamentally 
mistaken premise, " Secretary of State of 
Maryland v. Joseph H. Munson Co., 467 U.S. 
947, 966 (1984), the Supreme Court "has not 
limited itself to refining the law by preventing 
improper applications on a case-by-case basis." 
Id. at 965 n. 13. Rather, the Court will simply 
strike down the provision on its face. "[W]here 
the defect in the [provision] is that the means 
chosen to accomplish the state's objectives are 
too imprecise, so that in all its applications 
the [provision] creates an unnecessary risk of 
chilling free speech, the statute is properly 
subject to facial attack." Id. at 967-68. 

Moreover, the nature and structure of 
Article XXVIII is such that if we determine it 
to be unconstitutionally overbroad, then we 
must invalidate the entire article and not 
simply some of its sections. Even a cursory 
reading of Article XXVIII demonstrates that 
the provision is an integrated whole that seeks 
to achieve a specific result: to prohibit the use 
in all oral and written communications by 
persons connected with the government of all 
words and phrases in any language other than 
English. There is no fair reading of the article 
that would permit some of its language to be 
divorced from this overriding objective. 

Equally important, the article contains no 
severability provision that would suggest that 
any clause or section was intended to survive 
if other parts were held unconstitutional, cf. 
Brockett, 472 U.S. at 506 (citing a statute's 
severability clause as an impOItant factor 
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favoring partial rather than . facial 
invalidation), and the parties before the court 
have never treated Article XXVIII as 
anything other than a single entity that must 
stand or fall as a whole. Indeed, appellees 
have always presented Article XXVIII as an 
integrated provision that is designed to 
eliminate a non-English words from 
governmental speech, although they have 
pressed for an artificially narrow construction 
of what constitutes such speech. Thus, if the 
article's specific restrictions on the use of 
languages other than English are 
unconstitutionall~ overbroad, then the 
language and structure of the amendment 
makes facial invalidation of the entire article 
the only appropriate remedy. 

As we noted at the outset of this section, 
however, Article XXVIII will only be 
unconstitutionally overbroad if it violates the 
First Amendment in a substantial number of 
instances. New York State Club Ass'n, 487 
U.S. at 13. To determine whether Article 
XXVIII's restrictions unconstitutionally 
impose on the speech rights of a substantial 
number of persons in government service in a 
substantial number of instances, we need only 
consider the article's impact on Arizona's 
numerous state and local public employees. In 
sheer number, these employees represent the 
most substantial target of Article XXVIII's 
restrictions on speech in languages other than 
English as they constitute the most common 
source of communications between the 
government and the public that it serves. In 
addition, a determination that Article XXVIII 
unconstitutionally infringe's on the First 
Amendment rights of these employees will 
necessarily result in the conclusion that the 
article also unlawfully chills the speech of 
many others who serve in government, such as 
judges and legislators. The same restrictions 
that are unconstitutional as to the routine 
speech often engaged in by civil servants will 
a fortiori be unconstitutional as to the various 
kinds of speech engaged in by a substantial 
number of other persons who work in 
government and are therefore affected by the 
article's unusually broad reach. See Yniguez, 
730 F.Supp. at 314; Cf. Bond v. Floyd, 385 
U.S. 116, 132-33 (a state may not impose 
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stricter First Amendment standards on 
legislators). [FN16] 

*11 Yniguez's challenge to Article XXVIll 
thus presents us with a clear issue. If we 
determine that Article XXVIll's impact on the 
speech rights of public employees is 
unconstitutional, we will be compelled to 
invalidate Article xxvm on its face and in its 
entirety. Before turning directly to the 
article's impact on the First Amendment 
rights of public employees, however, we must 
fIrst address two preliminary arguments that 
are raised by the appellants and that could 
affect our analysis. First, Arizonans for 
Official English contends that Article xxvm 
interferes only with expressive conduct and 
not pure speech. Second, the group contends 
that the state may not be compelled to provide 
information to all members of the public in a 
language that they can comprehend. For the 
reasons that we explain below, the two 
arguments do not affect the ultimate 
conclusions that we reach. 

B. 
Speech v. Expressive Conduct 

Arizonans for Official English argues 
vehemently that First Amendment scrutiny 
should be relaxed in this case because the 
decision to speak a non·English language does 
not implicate pure speech rights. Rather, the 
group suggests, "choice of language ... is a. 
mode of conduct"·-a "nonverbal expressive 
activity." Opening Brief at 15, 18 (emphasis 
added) (quoting R.A.V. v. City of St. Paul, 112 
S.Ct. 2538, 2544 (1992». Accordingly, it 
compares this case to 'those involving only 
"expressiv~ conduct" or "symbolic speech." 
E.g., Texas v. Johnson, 491 U.S. 397 (1989) 
(burning American flag for expressive 
reasons); Tinker v. Des Moines Independent 
Community School Dist., 393 U.S. 503 (1969) 
(wearing armband for expressive reasons); 
United States v. O'Brien, 391 U.S. 367 (1968) 
(burning draft card for expressive reasons). In 
such cases, the government generally has a 
wider latitude in regulating the conduct 
involved, but only when the regulation is not 
directed at the communicative nature of that 
conduct. Johnson, 491 U.S. at 406. 
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We fInd the analysis employed in the above 
cases to be inapplicable here, as we are 
entirely unpersuaded . by the comparison 
between speaking languages other than 
English and burning flags. [FN171 Of course, 
speech in any language consists of the 
"expressive conduct" of vibrating one's vocal 
chords, moving one's mouth and thereby 
making sounds, or of putting pen to paper, or 
hand to keyboard. Yet the fact that such 
"conduct" is shaped by a language··that is, a 
sophisticated and complex system of 
understood meanings-·is what makes it 
speech. [FNI8] Language is by defInition 
speech, and the regulation of any language is 
the regulation of speech. 

A bilingual person does, of course, make an 
expressive choice by choosing to speak one 
language rather than another. [FN191 As 
Yniguez explained, her choice to speak 
Spanish with other bilingual people can 
sign.ify "solidarity" or . "comfortableness." 
[FN20] Nonetheless, this expressive effect 
does not reduce choice oflanguage to the level 
of "conduct," as posited by Arizonans for 
Official English; instead, it exemplifIes the. 
variety of ways that one's use of language 
conveys meaning. For example, even within a 
given language, the choice of specifIc words or 
tone of voice may critically affect the message 
conveyed. Such variables··language, words, 
wording, tone of voice--are not expressive 
conduct, but are simply. among the 
communicative elements of speech. Moreover, 
the choice to use a given language may often 
simply be based on a pragmatic desire to 
convey information to someone so that they 
may understand it. That is in fact the basis 
for the choice involved in the constitutional 
challenge we consider here. 

*12 The Supreme CoUrt recognized the First 
Amendment status of choice of language in 
somewhat different circumstances when it 
ratifIed a speaker's freedom to say "fuck the 
draft" rather than "I strongly oppose the 
draft." Cohen v. California, 403 U.S. 15 (1971) 
(reversing conviction under California 
"offensive conduct" law). Like the proponents 
of Article XXVIll, the state in Cohen had 
described Cohen's choice of language as 
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conduct equivalent to burning a draft card. Id. 
at 18 (citing O'Brien, supra ); see also id. at 27 
(Blackmun, J., dissenting) (arguing that 
Cohen's phrasing "was mainly conduct and 
little speech"). The Court unequivocally 
rejected the comparison, stating that Cohen's 
conviction rested "solely upon speech." Id. at 
18. 

Warning that the First Amendment does 
not, however, give people the absolute right to 
use any form of address in any circumstances, 
the Court next addressed the question of 
whether Cohen's conviction could potentially 
be upheld as a regulation of the manner of 
Cohen's speech. Id. at 19. Specifically, it 
framed the First Amendment issue by asking 
'''whether California can excise one 
particularly scurrilous epithet from the public 
discourse." Id. at 23. Its answer to that 
question was, "No." Indeed, in justifying its 
conclusion, the Court echoed Yniguez's 
comments regarding her use of Spanish. It 
stated that "words are often chosen as much 
for their emotive as their cognitive force"--to 
such an extent, in fact, that this emotive 
aspect "may often be the more important 
element of the overall message sought to be 
commUnicated." Id. at 26. 

Under Article XXVIII, of course, the state is 
not singling out one word for repression, but 
rather entire vocabularies.' Moreover, the 
languages of Cervantes, Proust, Tolstoy, and 
Lao-Tze, among others, can hardly be 
described as "scurrilous." In 'this case, 
therefore, the Court's admonishment that "in 
a society as diverse and populous as ours" the 
state has "no right to cleanse public debate" of 
unpopular words, rings even truer. Id. at 24­
25. While Arizonans for Official English 
complains of the "Babel" of many languages, 
the Court in Cohen responds that this "verbal 
cacophony is ... not a sign of weakness but of 
strength." Id. at 25; see also Alfonso v. Board 
of Review, 444 A.2d 1075, 1085 (N.J.) 
(Wilentz, C.J.dissenting) (arguing that notice 
should be given in the language of the 
claimant and stating that to do so would show 
that "we are strong enough to give meaning to 
our fundamental rights when they are 
possessed by non-English speaking people in 
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our midst"), cert. denied, 459 U.S. 806 (1982). 

As we have noted, it is frequently the need 
to convey information to members of the 
public that dictates the decision to speak in a 
different tongue. If all state and local officials 
and employees are prohibited from doing so, 
Arizonans who do not speak English will be 
unable to receive much essential information 
concerning their daily needs and lives. To call 
a prohibition that precludes the conveying of 
information to thousands of Arizonans in a 
language they can comprehend a mere 
regulation of "mode of expression" is to miss 
entirely the basic point of First Amendment 
protections. [FN21] 

*13 In sum, we most emphatically reject the 
suggestion that the decision to speak in a 
language other than English does not 
implicate pure speech concerns, but is instead 
akin to expressive conduct. Speech in any 
language is still speech, and the decision to 
speak in another language is a decision 
involving speech alone. 

C. 

Affrrmative Versus Negative Rights 


Arizonans for Official English next contends, 
incorrectly, that Yniguez seeks an affrrmative 
right to have govern ment operations 
conducted in foreign tongues. Because the 
organization misconceives Yniguez's 
argument, it relies on a series of cases in 
which non-English-speaking plaintiffs have 
unsuccessfully tried to require the government 
to provide them with services in their own 
language. See Guadalupe Org. Inc., 587 F.2d 
at 1024 (no right to bilingual education); 
,Carmonav. Sheffield, 475 F.2d 738 (9th 
Cir.1973) (no right to unemployment notices 
in Spanish); Toure v. United States, 24 F.3d 
444 (2d Cir.1994) (no right to notice of 
administrafive seizure in French); Soberal­
Perez v. Heckler, 717 F.2d 36 (2d Cir.1983) (no 
right to Social Security notices and services in 
Spanish), cert. denied, 466 U.S. 929 (1984); 
Frontera v. Sindell, 522 F.2d 1215 (6th 
Cir,.1975) (no right to civil service exam in 
Spanish). These cases, however, hold only 
that (at least under the circumstances there 
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involved) non-English speakers have no 

affrrmative right to compel state government 

to provide information in a language that they 

can comprehend. The cases are inapplicable 

here. 


In the case before us, there is no claim of an 
affrrmative right to compel the state to 
provide multilingual information, but instead· 
only a claim of a negative right: that the state 
cannot, consistent with the First Amendment, 
gag the employees currently providing 
members of the public with information and' 
thereby effectively preclude large numbers of 
persons from receiving information that they 
have previously received. Cf. Union Free 
School Dist. No. 26, 457 U.S. at 866-67. 
[FN22] Such a claim falls squarely within the 
confines of traditional free speech doctrine, 
and is in no way dependent on a finding of an 
affrrmative duty on the part of the state. 

The clearest example of the distinction 
between affrrmative and negative rights may 
be seen in the case of a state legislator who 
may seek office and be elected in part because 
of his ability to speak with his constituents in 
their native languages. No one could order 
such an official to speak Spanish or Navajo. 
Neither, however, can the state preclude him 
or his staff from transmitting information 
regarding official state business to persons 
resident in his district in whatever language 
he deems to be in the best interest of those he 
was elected to serve. 

The cases relied on by the amendment's 
sponsors are inapplicable not only because 
they involve claims of affrrmative rights but 
because they neither consider nor discuss the 
First Amendment. Rather, in all those cases 
the plaintiffs sought to justify the alleged 
right to compel the state to provide bilingual 
information and services by reference to equal 
protection and due process principles. Because 
mandating compliance with the plaintiffs' 
requests would have placed an affrrmative 
burden on state and local agencies to supply a 
bilingual speaker--creating affirmative costs-­
the courts rejected the claims. See, e.g., 
Frontera, 522 F.2d at 1219 (emphasizing that 
the cost of bilingual civil service examinations 
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"would ultimately be saddled upon the harried 
taxpayers of Cleveland"); Toure, 24 F.3d at 
446 (requirement of notice in language of 
plaintiff would "impose a patently 
unreasonable burden upon the government"). 

·*14 Accordingly, the argument of the 
amendment's sponsor is irrelevant to the right 
we consider in this case. For while the state 
may not be under any obligation to provide 
multilingual services and information, it is an 
entirely different matter when it deliberately 
sets out to prohibit the languages customarily 
employed by public employees. In this 
connection, we note that here, unlike in the 
affrrmative right cases, there is no contention 
that "harried taxpayers" will be "saddled" 
with additional costs, or that the state will be· 
subjected to a "patently unreasonable 
burden." All that the state must do to comply 
with the Constitution in this case is to refrain 
from terminating normal and cost-free 
services for reasons that are invidious, 
diSCriminatory, or, at the very least, wholly 
insufficient. 

D. 

Public Employee Speech 


1. 

. General Principles 


If this case involved a statewide ban on all 
uses of lanages other than English within the 
geographical jurisdiction of the state of 
Arizona, the constitutional outcome would be 
clear. A state cannot simply prohibit all 
persons within its borders from speaking in 
the tongue of their choice. Such a restriction 
on private speech obviously could not stand. 
Meyer v. Nebraska, 262 U.S. 390, 401 (1923). 
However, Article xxvm's restraint on speech 
is of more limited scope. Its ban is restricted 
to speech by persons performing services for 
the government. Thus, we must look beyond 
first principles of First Amendment doctrine 
and consider the question of what limitations 
may constitutionally be placed on the speech 
of government servants. 

For nearly half· a-century , it has been 
axiomatic. in constitutional law that 
government employees do not simply forfeit 
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their First Amendment rights upon entering 
the public workplace. In 1972, the Supreme 
Court elaborated on this principle iri 
upholding a constitutional challenge to a state 
college's refusal to renew the contract of. a 
teacher who had criticized its policies. See 
Perry v. Sindermann,.408 U.S. 593, 597. "For 
at least a quarter century, this Court has 
made clear that even though a person has no 
'right' to a valuable governmental benefit and 
even though the government may deny him 
the benefit for any number of reasons, there 
are some reasons upon which the government 
may not rely. It may not deny a benefit to a 
person on a basis that infringes his 
constitutionally protected interests··espeCially 
his interest in freedom of speech.... [MJost 
often, we have applied this principle to denials 
of public employment. It rd. Only four years 
ago, the Supreme Court in Rutan v. 
Republican Party of Dlinois,'110 S.Ct. 2729, 
2736 (1990), reaffirmed this principle and 
reiterated these same words from Perry in 
upholding a First Amendment challenge to a 
governmental infringement on public 
employee rights. Thus, the Supreme Court 
has made it abundantly clear that prohibitions 
on speech may not be justified by the simple 
assertion that the government· is the 
employee's employer. 

2. 
Regulation of Traditional Types of Public 

Employee Speech 

*15 Arizonans for Official English 
acknowledges that public employee speech is 
entitled to First Amendment protection. The 
group then correctly points out that the 
Supreme Court has held in a series of cases 
that the government traditionally has a freer 
hand in regulating the speech of its employees 
than it does in regulating the speech ofprivate 
citizens. See Waters v. Churchill, 114 S.Ct. 
1878, 1886 (1994) (plurality opinion); Rankin 
v. McPherson, 483 U.S. 378, 384 (1987); 
Connick v. Myers, 461 U.S. 138, 147 (1983); 
Pickering v. Board of Educ. of Township High 
School Dist., 391 U.S. 563, 568 (1968). As the 
Court in Waters explained, "even many of the 
most fundamental maxims of our First 
Amendment jurisprudence cannot reasonably 
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be applied to speech by government 

employees." 114 S.Ct. at 1886. Notably, the 

Waters . Court stated that the Cohen rule 

mandating toleration of choice of language 

would be' inapplicable to the government 

workplace and made it clear that, in fact, a 


. government employer might appropriately bar 

its employees from using rude or vulgar 

language in the workplace. Id.; see also 

Martin v. Parrish, 805 F.2d 583, 584 (5th 

Cir.1986). 

Elaborating on concepts previously 
expressed in Pickering and Connick, the 
Waters Court examined the reasons that less 
stringent scrutiny is ordinarily justified in 
reviewing restrictions on public employee 
speech. The Court found, in particular, that 
"the extra power the government has in this 
area comes from the nature of the 
government's mission as employer," id. at 
1887, and it ultimately concluded that: 

[t]he key to First Amendment analysis of 
government employment decisions ... is this: 
The government's interest in achieving its 
goals as effectively and efficiently as 
possible is elevated from a relatively 
subordinate interest when it acts as 
sovereign to a significant one when it acts as 
employer. The government cannot restrict 
the speech of the public at large just in the 
name of efficiency. But where the 
government is employing someone for the 
very purpose of effectively achieving its 
goals, such restrictions may well be 
appropriate. 

Id. at 1888 (emphases added); see also 
Pickering, 391 U.S. at 568; Connick, 461 U.s. 
at 146·47; Rankin, 483 U.S. at 388. 

Thus, the Court has made it clear that it is 
the government's interest in performing its 
functions efficiently and effectively that 
underlies its right to exercise greater control 
over the speech of public. employees. Even 
before Waters, the Court's concern for 
efficiency and effectiveness led it to conclude 
that when a public employee speaks "as.an 
employee upon matters only of personal 
interest," then, "absent the most unusual 
circumstances, " the challenged speech 
restriction will be upheld. Connick, 461 U.S. 
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at 147; Rankin, 483 U.S. at 385 n. 13. 

Concerned that "government offices could not 

function if every employment decision became 

a constitutional matter," the Court ruled that 

mere "employee grievances," (Connick, 461 

U.S. at 146)--involving speech, for example, 
about "internal working conditions, affecting 
only the speaker and co-workers," (O'Connor 
v. Steeves, 994 F.2d 905, 914 (1st Cir.1993»-­
should rarely be protected by the federal 
courts. 

*16 The WaterslPickering cases also 
establish, however, that public employee 
speech deserves far greater protection when 
the employee is speaking not simply upon 
employment matters of personal or internal 
interest but instead "as a citizen upon matters 
of public concern". Connick, 461 U.S. at 147. 
In evaluating restrictions on speech of "public 
concern, " the governmental interest in 
efficiency and effectiveness is important but 
not necessarily determinative. In such cases, 
the content of the speech requires that the 
government's concern with efficiency and 
effectiveness be balanced against the public 
employee's flrst amendment interest in 
speaking as emphasized in Perry and Rutan. 
See Waters, 114 S.Ct. at 1887; Gillette v. 
Delmore, 886 F .2d 1194, 1197 (9th Cir.1989). 
As the Court said in Waters, "a government 
employee, like any citizen, may have a strong, 
legitimate interest in speaking out on public 
matters. In many such situations, the 
government may have to make a substantial 
showing that the speech is, in fact, likely to be 
disruptive before it may be punished." 114 
S.Ct. at 1887. 

3. 

The Interests Favoring Protection of the 


Prohibited Speech 


Here the speech does not flt easily into any 
of the categories previously established in the 
case law. It is clear that the speech at issue 
cannot be dismissed as merely speech 

. involving "employee grievances" or "internal 
working conditions"--speech that is ordinarily 
of little concern to the general public. Nor' is 
it precisely the same as the speech generally 
denominated in past cases as "speech on 
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matters of public concern," in part because 
here the employee is not simply commenting 
on a public issue but in speaking is actually 
performing his official duties. [FN23] 

This case does not, however, require us to 
attempt to resolve any broad, general 
questions regarding the scope of government's 
authority to regulate speech that occurs as 
part of an employee's official duties. In many 
instances, the governmental interest in 
regulation will be at its height in such cases. 
For example, the government would have an 
indisputable right to prohibit its employees 
from using profanity or abusive language 
while conducting official business. See 
Waters, 114 S.Ct. at 1886 (noting that 
government might prohibit its employees 
"from being 'rude to customers' ") (citation 
omitted). Similarly, the government would 
ordinarily have the authority to. determine the 
tasks that it asks its employees to perform and 
to dictate the content of the messages that it 
wishes its employees to communicate to the 
public. On the other hand, there are few First 
Amendment precedents in this area, and in at 
least one case involving a school teacher, we 
employed a traditional balancing test. See, 
e.g., Nicholson v. Board of Educ., 682 F.2d 
858, 865 (9th Cir.1982) (applying Pickering 
balancing test to job performance speech). For 
present purposes, it is enough to note that the 
fact that the speech occurs as a part of the 
performance of the employee's job functions 
affects the nature of our analysis but does not 
necessarily determine its outcome. The 
context in which the speech occurs must be 
weighed along with the other relevant factors 
when we balance the conflicting interests. 
Here, the context actually militates in favor of 
protecting the speech involved. [FN24] 

*17 In deciding whether . to afford 
constitutional protection to prohibited 
employee speech, We must consider both the 
general interest of the public servant in 
speaking freely, as described in Perry and 
Rutan, and the importance to the public of the 
speech involved. See Connick, 461 U.S. at 149 
(considering the public's interest in the speech 
in determining whether to protect it); 
Pickering, 391 U.S. at 571-72 (same). The 
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employee speech banned by Article XXVIll is 

unquestionably of public import. It pertains to 

the provision of governmental services and 

information. Unless that speech is delivered 

in a form that the intended recipients can 

comprehend, they are likely to be deprived of 

much needed data as well as of substantial 

public and private benefits. The speech at 

issue is speech' that members of the public 

desire to hear. Indeed, it is most often the 

recipient, rather than the public employee, 

who initiates the dialogue in a language other 

than English. See Connick, 461 U.S. at 149 

Gudging whether speech is of "public concern" 

by assessing whether it would convey 

information of use to the public); Piver v. 

Pender County Bd. of Educ., 835 F.2d 1076, 

1079-80 (4th Cir.1987) (quoting Berger v. 

Battaglia, 779 F.2d 992, 998·99 (4th Cir.1985) 

(citations omitted), cert. denied, 487 U.S. 1206 

(1988) (stating that speech is of "public 

concern" based on whether the public wants to 

hear it». 


The practic3.I effects of ,Article XXVIll's de 
facto bar on communications, by or with 
government employees are numerous and 
varied. For example, monolingual Spanish· 
speaking residents of Arizona cannot, 
consistent with the article, communicate 
effectively with employees of a state or local 
housing office about a landlord's wrongful 
retention of a rental deposit, nor can they 
learn from clerks of the state court about how 
and where to file small claims court 
complaints. [FN25] They cannot obtain 
information regarding a variety of state and 
local social services, or adequately inform the 
service·givers that the governmental 
employees involved are not performing their 
duties properly or that the government itself 
is not operating effectively or honestly. Those 
with a limited command of English will face 
commensurate difficulties in obtaining or 
providing such information. Cf. Garcia v. 
Spun Steak, 998 F.2d 1480, 1488 (9th Cir.) 
(effect of English·only employment rule varies 
from workplace to workplace; in some 
circumstances;it effectively may deny 
employees with limited proficiency in English 
the capacity to communicate on the job, and 
,may therefore be invalid as applied to them), 
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reh'g en banc denied, 13 F.3d 296 (1993), cert. 
denied, 114 S.Ct. 2726 (1994). Moreover, as 
we suggested earlier, the restrictions that 
Article XXVIll imposes severely limit the 
ability of state legislators to communicate 
with their constituents concerning official 
matters. For example, the provision would 
preclude a legislative committee from 
convening on a reservation and questioning a 
tribal leader in his native language 
concerning the problems of his community. A 
state senator of Navajo extraction would be 
precluded, from inquiring directly of his 
N avajo·speaking constituents regarding 
problems they sought to bring to his attention. 
So would his staff. The legislative fact·finding 
function would, in short, be directly affected. 

*18 Because Article XXVIll bars or 
significantly restricts communications by and 
with government officials and employees, it 
significantly interferes with the' ability of the 
non·English·speaking populace of Arizona" 'to 
receive information and ideas.".. Virginia 
State Bd. of Pharmacy v. Virginia Citizens 
Consumer Council, 425. U.S. 748, 757 (1976) 
(quoting Kleindienst v. Mandel, 408 U.S ..753, 
762-63 (1972». As the Court explained in 
Virginia Citizens, "freedom of speech 
'necessarily protects the right to receive.' " 
rd.; see also Board of Educ., Island Trees 
Union Free School Dist. No. 26 v. Pico, 457 
U.S. 853, 866-68 (1992); Procunier v. 
Martinez, 416 U.s. 396, 408-09 (1974); Red 
Lion Broadcasting Co. v. FCC, 395 U.S. 367, 
390 (1969); Lamont v. Postmaster General, 
381 U.S. 301, 307·08 (1965) (Brennan, J., 
concurring); Meyer v. Nebraska, 262 U.S. 390 
(1923) (invalidating statute prohibiting 
teaching of foreign languages in part because 
it interfered "with the opportunities of pupils 
to acquire knowledge"). Although Virginia 
Citizens is not, controlling here because it 
involved a restriction on the speech of a 
private entity that willingly provided 
information to the public, [FN26] the "right to 
receive" articulated in Virginia Citizens and 
related cases is clearly relevant in public 
employee speech cases. Any doubt concerning 
this point was removed in the National 
Treasury Employees Union case. There, the 
Court expressly invoked Virginia Citizens in 
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striking down a public employee speech 
restriction. 

The large·scale disincentive to government 
employees' expression also imposes a 
significant burden on the public's right to 
read and hear what the employees would 
otherwise have written and said. See 
Virginia State Bd. of Pharmacy v. Virginia 
Citizens Consumer Council, Inc., 425 U.S. 
748, 756-757, 96 S.Ct. 1817, 1822-1823, 48 
L.Ed.2d 346 (1976). We have no way to 
measure the true cost of that burden, but we 
cannot ignore the risk that it might deprive 
us of the work of a future Melville or 
Hawthorne. 

National Treasury Employees Union, 115 
S.Ct. at 1015 (footnote omitted). Thus, 
National Treasury Employees Union makes it 
clear that public employee speech doctrine 
weighs heavily the public's "right to receive 
information and ideas" by affording First 
Amendment protection to speech that the 
public has an interest in receiving. See 
Connick, 461 U.S. at 149; Pickering, 391 U.S. 
at 571·72; Piver, 835 F.2d at 1079-80. In 
applying these principles, we note that the 
speech at issue here, mundane though it may 
be, is of far more direct significance to the 
public than was the speech referred to in 
National Treasury Employees Union. 

Article XXVITI obstructs the free flow of 
information and adversely affects the rights of 
many private persons by requiring the 
incomprehensible to replace the intelligible. 
Under its prOVIsIOns, bilingual public 
employees will be aware that in many 
instances the only speech they may lawfully 
offer may be of no value. The article 
effectively requires that these employees 
remain mute before members of the non· 
English speaking public who seek their 
assistance. At such moments of awkward 
silence between government employees and 
those they serve, it will be strikingly clear to 
all concerned that vital speech that 
individuals desire both to provide and to hear . 
has been stifled by the state. 

4. 

The Absence of Any State Interest In 


Efficiency and Effectiveness 
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*19 In light of the interests of both public 
employees and members of the public in the 
prohibited speech, a decision as to the 
constitutionality of Article XXVITI's 
restrictions involves at a minimum a weighing 
and balancing process similar to that 
conducted in the more traditional cases 
involving public employee speech of "public 
concern". [FN27] Here, the efficiency and 
effectiveness considerations that constitute the 
fundamental governmental interest in the 
usual "public concern" cases--and that provide 
the justification against which the employee's 
First Amendment interests must be weighed-­
are wholly absent, Indeed, as the parties 
acknowledged in the stipulation of 
uncontested facts, Arizona's interest in the 
efficiency and effectiveness of its workforce 
runs directly counter to Article XXVITI's 
restriction on public employee speech. See 
note 4, supra, 

Specifically, the facts of this case 
unequivocally establish that Yniguez's use of 
Spanish in the course of her official duties 
contributed to the efficient and effective 
administration of the State. See Statement of 
Stipulated Facts at 5-6. More generally, the 
facts of this case, as well as elementary 
reason, tell us that government offices are 
more efficient and effective when state and 
local employees are permitted to communicate 
in languages other than English with 
consumers of government services who are not 
proficient in that language. Id. (stating that 
use of non·English languages promotes the 
"efficient administration of the Staten); Cota 
v. Tucson Police Dept., 783 F.Supp. 458, 462 
(D.Ariz.1992) (emphasizing that "the 
availability of Spanish· speaking personnel is 
necessary for effective performance of [the 
Tucson Police Department's] mission"), 

Additionally, as we explained earlier, if the 
purpose of Article XXVITI were to promote 
efficiency, it would not impose a total ban but 
would provide that languages other than 
English may be used in government business 
only when they facilitate such business and 

'not when they ,hinder it. Article XXVITI 
plainly does not make this distinction. See, 
supra, at 12711-13. 
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On this point, we note that Arizonans for 
Official English's assertion that government 
inefficiency and "chaos" will result from 
Article xxvm's invalidation is not, only 
directly contrary to the stipulated farts but is 
predicated upon a wholly erroneous 
assumption as to the nature of Yniguez's 
claim. The group contends that appellees seek 
the right to speak another language at will 
and regardless of whether the intended 
recipient of the speech primarily speaks that 
language or is even able to comprehend it. 
However, such a "right" would be of a far 
different order than the right at issue here.' 
As the facts show, Yniguez spoke Spanish with 
Spanish-speaking claimants and English with 
English-speaking claimants. She does not 
claim any right to "choose" to speak Spanish 
with claimants who would not understand her, 
nor would this or any other court uphold such 
a right. Accordingly, in the, interests of 
clarity, we emphasize that by ruling that the 
state cannot unreasonably limit the use of 
non-English languages, we do not imply that 
the state is therefore forced to allow 
inappropriate or burdensome language uses. 
In short, we do not suggest that a public 
employee has a "right" to speak in another 
language when to do so would hinder job 
performance. Cf. Jurado v. Eleven-Fifty 
Corp., 813 F.2d 1406 (9th Cir.1987) (Title VII 
not violated by radio station's fIring of 
announcer who refuses to follow programming 
format and insists on speaking in Spanish). 
We merely consider here the lawfulness of 
speech in languages other than English that 
furthers the state's traditional interest in 
efficiency and effectiveness. 

5. 

The. Propriety of Considering State 


JustifIcations Other Than Efficiency and 

Effecti veness 


*20 Because the speech at issue h~re does 
not adversely affect the state's interest in 
efficiency and effectiveness, and because the 
WaterslPickering line of cases limits 
consideration of the governmental interest to 
these concerns, were we to apply the 
traditionalWaterslPickering balancing test, 
Arizonans for Official English w'ould lose by 
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default. There would be nothing on the non­
free speech side of the scale. There have, 
however, been a number of other cases in 
which the Court (though sometimes giving 
some weight to efficiency and effectiveness 
concerns) has considered .primarily the 
government's argument that a broader set of 
justifIcations supports.a particular restriction 
on the First Amendment rights of public 
employees. 

Most of the cases in which the government 
has relied on' justifIcations other than 
efficiency and effectiveness have involved 
patronage practices, although some have 
involved restrictions on public employees' 
political activities. See, e.g., Rutan . v. 
Republican Party of Dlinois, 110 S.Ct. 2729, 
2735-37 & n. 4 (1990) (citing, inter alia, 
interest in preventing excessive political 
fragmentation and strengthening party 
system); Elrod v. Burns, 427 U.S. 347, 364-69 
(1976) (citing, inter alia, interest in preserving 
the democratic process); Civil Service 
Comm'n v. Letter Carriers, 413 U.S. 548, 565 
(1973) (citing, inter alia, interest in preventing 
development of a powerful and corrupt· 
political machine). In those cases, the 
government has relied on the broader concerns 
that "the government might have in' the 
structure and functioning of society as a 
whole." Rutan, 110 S.Ct. at 2735 n. 4. In 
other words, the concerns on which the 
government has relied do not relate to 
ensuring an efficient workplace but instead 
involve more general societal interests. In 
such cases, there is no substantial nexus 
between the alleged governmental interest 
and job performance. 

In a recent Supreme Court case in which the 
government sought to justify a limitation on 
public employee First Amendment rights on 
the basis of broad governmental interests 
rather than on traditional efficiency and 
effectiveness concerns, the majority applied a 
strict scrutiny test and rejected the challenged 
governmental practices. The. majority 
concluded that because the government's 
interests in the regulations were not 
"employment-related," there was no reason to 
relax the strict scrutiny ordinarily applied to 
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restrictions on speech. Rutan 110 S.Ct. at 
2735 n. 4. By contrast, the dissenters applied a 
more permissive balancing test, asking: "can 
the governmental advantages of this 
employment practice reasonably be deemed to 
outweigh its 'coercive' effects?" Compare 
Rutan, 110 S.Ct at 2735-36 & n. 4 with id. at 
2749-52 & n. 3 (Scalia, J., dissenting). The 
dissenters adopted the premise that broader 
governmental interests were due no less 
deference than the governmental interest in 
efficiency and effectiveness. [FN28] 
Accordingly, the dissenters' approach 
essentially mimicked the WaterslPickering 
balancing test; it simply broadened the scope 
of that test to account for interests other than 
efficiency and effectiveness. 

*21 In an even more recent case, the Court 
invalidated a restriction' on public employee 
speech without discussing the question of the 
applicable test, although it employed a 
balancing approach. See United States v. 
National Treasury Employees Union, 115 
S.Ct. 1003, 1015-1018 (1995). In doing so, the 
Court did not even mention Rutan. Nor did it 
refer to or identifY a specific level of scrutiny 
to be applied. Instead, it deemed it sufficient 
to evaluate the particular burdens imposed by 
the statute in light of the particular interests 
affected. Rather than fixing on superficially 
precise legal labels or fonnulae that are easily 
manipulated by sophisticated lawyers and 
judges, the Court conducted a thorough and 
judicious examination of the practical impact 
of the legislation involved, both positive and 
negative, and its effect on constitutionally 
protected interests. It then carefully weighed 
and balanced the various factors and reached 
its conclusion in a reasoned and, measured 
manner. In doing so, it ably perfonned the 
quintessential function of judicial decision· 
making: the exercise ofjudgment. 

The Court's approach in National Treasury 
Employees Union is consistent with the 
method of analysis we undertake. In any 
event, we need not decide what level of 
scrutiny or what approach to balancing is 
applicable here. Whether we apply strict 
scrutiny as suggested by Rutan, whether we 
use a fonn of balancing test similar to that 
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advocated by the Rutan dissenters and 
modelled ,on the approach traditionally 
employed in the WatersiPickering line of 
cases, or whether we follow the course chosen 
by the Court in National Treasury Employees 
Union, the result is the same: The restrictions 
on free speech are not justified by the alleged 
state interests. 

6. 
Evaluating the Alleged State Justifications 

Arizonans for Official English claims, as it 
and others did when the initiative was on the 
ballot, that Article XXVIII promotes 
significant state interests. The organization 
enumerates these interests as: protecting 
democracy by encouraging "unity and political 
stability"; encouraging a common language; 
and protecting public confidence. 

We note at the outset that the sweeping 
nature of Article XXVIII's restriction on 
public employee speech weighs significantly. 
in our evaluation of the state's alleged 
interests. In National Treasury Employees 
Union, the Court explained that when the 
government seeks to defend a "wholesale 
deterrent to a broad category of expression by 
a massive number of potential speakers," 115 
S.Ct. at 1013, its burden is heavier than when 
it attempts to defend an isolated disciplinary 
action. Id. Thus, we must examine the state's 
asserted justifications with particular care. 

There is no basis in the record to support the 
proponents' assertion that any of the broad 
societal interests on which they rely are 
served by the provisions of Article XXVIII. 
We also note that the article itself contains no 
statement of findings that would suggest that 
it would serve the interests asserted by the 
appellants. The absence of any evidence to 
this effect is of particular significance given 
that the deference nonnally accorded 
legislative findings does not apply with the 
same force when nFirst Amendment rights are 
at stake." Landmark Communications, Inc. v. 
Virginia, 435 U.S. 839, 841 (1978). It is 
equally significant for a second reason··Article 
XXVIII is a ballot initiative and thus was 
subjected to neither extensive hearings nor 
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considered legislative analysis before passage. 

Cf. United States Civil Service Corrunission v. 

National Association of Letter Carriers, 413 

U.S. at 565-567 (noting the extensive 
legislative fmdings that supported the Hatch 
Act). 

*22 In plain fact, Arizonans for Official 
English offer us nothing more than "assertion 
and conjecture' to supports its claim" that 
Article XXVIII's restrictions on speech would 
serve the alleged state interests. Landmark, 
435 U.S. at 841; National Treasury 
Employees Union, 115 S.Ct. at 1017 (citing 
Turner Broadcasting System, Inc. v. FCC, 512 
U.S. . ... , 114 S.Ct. 2445, 2450 (1994». 
Accordingly, the appellants have not 
demonstrated that the benefits to be obtained 
outweigh the burdens imposed on First '. . 
Amendment rights, particularly given the all· 
encompassing scope of the rest:riction they 
seek to defend. See National Treasury 
Employees Union, 115 S.Ct. at 1014 
(explaining that the government's "burden is 
greater" in such cases). 

We also, reject the justifications for even 
more basic reasons. Our conclusions are 
influenced primarily by two Supreme Court 
cases from the 1920s in which nearly identical 
justifications were asserted in support of laws 
restricting Ianguage rights. See Meyer v. 
Nebraska, 262 U.S. 390 (1923); Farrington v. 
Tokushige, 273 U.S. 284 (1927). Meyer 
involved a Nebraska statute that prohibited 
the teaching of non-English languages to 
children under the eighth grade level; 
Tokushige, similarly, involved a Hawaii 
statute that singled out "foreign language 
schools," such as those in which Japanese was 
taught, for stringent government control. 

In defending the statute at issue in Meyer, 
the state of Nebraska explained that "[t]he 
object of the legislation ... [is] to create an 
enlightened American citizenship in sympathy 
with the principles and ideals of this country." 
262 U.S. at 393; see also id. at 398 (asserting 
that purpose of law was to prevent children 
from having "inculcate[d] in them the ideas 
and sentiments foreign to the best interests of 
this country"); id. at 390 (noting that law was 
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designed "to promote civic development," and 
inhibit the acquisition of "foreign ... ideals"). 
More recently. the Court explicitly 
characterized the language restriction in 
Meyer as designed "to promote CIVIC 

cohesiveness by encouraging the learning of 
English." Epperson v. Arkansas, 393 U.S. 97, 
105 (1968). Despite these worthy goals, the 
Court ruled that the repressive means adopted 
to further them were "arbitrary" and invalid. 

. Meyer, 262 U.S. at 403. 

Siniilarly, the provislOn at issue in 
Tokushige had the specific purpose of 
regulating language instruction "in order that 
the Americanism of the students may be 
promoted." 273 U.S. at 293. As in Meyer, the 
Tokushige Court recognized the validity of the 
interests asserted in defense of the statute. 
273 U.S. at 299. Nonetheless, citing Meyer's 
invalidation of the Nebraska law, it found 
that the statute's promotion of these interests 
was insufficient to justify infringing on the 
constitutionally protected right to educate 
one's children to become proficient in one's 
mother tongue. [FN29] 

*23 Meyer and Tokushige also demonstrate 
the weakness of the second justification for 
Article XXVIII proffered by Arizonans for 
Official English: that of encouraging a 
common language. In Meyer, the statute 
reflected the belief that "the English language 
should be and become the mother tongue of all 
children reared in this state." 262 U.S. at 
398. The statute in Tokushige would have 
similarly inhibited the spread of the Japanese 
language, presumably in favor of English. 
273 U.S. at 298. Although there is probably 
no more effective way of encouraging the 
uniform use of English than to ensure that 
children grow up speaking it, [FN30] both 
statutes were struck down on the ground that 
these interests were insufficient to warrant 
such restrictions on the use of foreign 
languages. 

Like the Court in Meyer and Tokushige, we 
recognize the importance of (1) promoting 
democracy and national unity and (2) 
encouraging a common language as a means 
of encouraging such unity. See Guadalupe 
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Organization, Inc., supra. [FN31l The two 

primary justifications relied on by the article's 

proponents are indeed closely linked. We 

cannot agree, however, that Article XXVIII is 

in any way a fair, effective, or appropriate 

means of, promoting those interests, or that 

even under a more deferential analysis its 

severely flawed effort to advance those goals 

outweighs its substantial adverse effect on 

flrst amendment rights. As we have learned 

time and again in our history, the state cannot 

achieve unity by prescribing orthodoxy. See 

West Virginia Bd. of Education v. Barnette, 

319 U.S. 624 (1943); Meyer, 262 U.S. 390, 392 

(argument of plaintiff) (forced 

"Americanization" violates American 

tradition of liberty and toleration). 

Notwithstanding this lesson, the provision at 

issue here "promotes" English only by means 

of proscribing other languages and is, thus, 

wholly coercive. Moreover, the goals of 

protecting democracy and encouraging unity 

and stability are at most indirectly related to 

the repressive means selected to achieve them. 

N ext, the measure inhibits rather than 

advances the state's interest in the efficient 

and effective performance of its duties. 

Finally, the direct effect of the provision is not 

only to restrict the rights of all state and local 

government servants in Arizona, but also to 

severely impair the free speech interests,of a 

portion of the populace they serve. 


We should add that we are entirely unmoved 
by the third justification--that allowing 
government employees to speak languages 
other than English when serving the public 
would undermine public confldence and lead 
to "disillusionment and concern." To begin 
with, it is clear that the non-English speaking 
public of Arizona would feel even greater 
disillusionment and concern if their 
communications with public employees and, 
effectively, their access to many government 
services, were to be barred by Article XXVIII. 
Moreover, numerous cases support the notion 
that the interest in avoiding public hostility 
does not justify infringements upon 
constitutional rights. See, e.g., Buchanan v. 
Worley, 245 U.S. 60, 81 (1917) (possibility of 
race conflict does not justify housing 
segregation); Palmore v. Sidoti, 466 U.S. 429, 
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433-34 (1984) (society's racial animus not 
legitimate factor to consider in awarding 
custody of child). In short, the "concern" that 
some members of the Arizona public may feel 
over the use of non-English languages 
provides no basis for prohibiting their use no 
matter the degree of scrutiny we apply. 

*24 Here, the full costs of banning the 
dissemination of critical information to non­
English speaking Arizonans cannot readily be 
calculated. There would undoubtedly be 
severe adverse consequences which even the 
sponsors of Article XXVIII neither foresaw nor 
intended. The range of potential injuries to 
the public is vast. Much of the information 
about essential governmental services that, 
but for the initiative, would be communicated 
in a manner that non-English speaking 
Arizonans could comprehend may not be 
susceptible to timely transmission by other 
means. By comparison, the beneflts that the 
initiative purports to offer are minimal, 
especially in light of the state's concession 
that its interests in "efficiency" and 
"effectiveness" are not served by the Article. 

. Thus, under a balancing test, whether 
identified as a WaterslPickering type of test, a 
test modelled after that standard, as employed 
by the dissenters in Rutan, or the National 
Treasury Employees Union approach to 
balancing, Article 'XXVIII must be held 
unconstitutional. A fortiori, the article could 
not survive a traditional strict scrutiny test. 
We reach our conclusions only after giving full 
consideration to the governmental interest in 
controlling the content and manner of the 
speech of its employees in the performance of 
their work assignments. Here, however, that 
interest, when balanced against the 
considerations we have examined, cannot 
outweigh the free speech interests impaired by 
Article XXVIII. 

E. 

Conclusion 


To conclude, Article XXVIII is not a valid 
regulation of the speech of public employees 
and is unconstitutionally overbroad. By 
prohibiting public employees from using non­
English languages in performing their duties, 
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the article unduly burdens their speech rights 

as well as the speech interests of a portion of 

the populace they serve. The article similarly 

burdens the First Amendment rights of state 

and local officiaIs and officers in the executive, 

legislative, and judicial branches. 


We note that the adverse impact of Article 
XXVIII's over-breadth is especially egregious 
because it is not uniformly spread over the 
population, but falls almost entirely upon 
Hispanics and other national ongm 
minorities. Cf. Spun Steak, 998 F.2d at 1486 
(English-only rule in the workplace may 
disproportionately affect Hispanic employees); 
see generally NAACP v. City of Richmond, 
734 F.2d 1346, 1356 (9th Cir.1984) (holding, in 
case involving restriction on NAACP march 
against racist police practices, that courts 
"must examine restrictions on speech with 
particular care . when their effects fall 
unevenly on different ... groups in society"); 
Tribe, supra, at 979. Since language is a close 
and meaningful proxy for national origin, 
[FN32] restrictions on the use of languages 
may mask discrimination against specific 
national origin groups or, more generally, 
conceal nativist sentiment. See, e.g., Yu Cong 
Eng v. Trinidad, 271 U.S. 500, 528 (1926) 
(statute prohibiting keeping of account books 
in any language other than English or 
Spanish denies equal protection of law to 
Chinese merchants); Lau v. Nichols, 414 U.S. 
563, 566-69 (1974) (recognizing right under 
Title VI of the Civil Rights Act of 1964, 42 
U.S.C. § 2000d, of non-English-speaking 
Chinese 'students to receive bilingual 
compensatory education, because "students 
who do not understand English are effectively 
foreclosed from any meaningful education"); 
Asian American Business Group v. City of 
Pomona, 716 F.Supp. 1328, 1332 
(C.D.Cal.1989) (law restricting use of non­
English alphabetical characters discriminates 
on basis of national origin); Hernandez v. 
Erlenbusch, 386 F.Supp. 752, 755-56 
(D.Or.1973) (tavern's English-only rule 
constitutes illegal discrimination against 
Mexican-American patrons); Califa, Declaring 
English the Official Language: Prejudice 
Spoken Here, 24 Harv. C.R.-C.L. L.Rev. 293, 
325, 328 n. 225 (1989); Note, A Trait~Based 
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Approach to National Origin Claims Under 
Title VII, 94 Yale L.J. 1164, 1165 & n. 5 
(1985). In light of these considerations, the 
equal protection ramifications of Article 
XXVIII's restrictive impact strongly support 
our holding, as well. [FN33] 

*25 As President Franklin D. Roosevelt once 
remarked, IIall of our people allover the 
country, all except the pure-blooded Indians, 
are immigrants or descendants of immigrants, 
including those who came over on the 
Mayflower." N.Y. Times, Nov. 5, 1944, at 38. 
Many and perhaps most immigrants arrived in 
the United States speaking a language other 
than English. Nonetheless, this country has 
historically prided itself on welcoming 
immigrants with a spirit of tolerance and 
freedom--and it is this spirit, embodied in. the 
Constitution, which, when it flags on occasion, 
courts must be vigilant to protect. 

In closing, we note that tolerance of 
difference·-whether difference in language, 
religion, or culture more generally--does not 
ultimately exact a cost. To the contrary, the 
diverse and multicultural character of our 
society is widely' recognized as being among 
our greatest strengths. Recognizing this, we 
have not, except for rare repressive statutes 
such as those struck down in Meyer, Bartels, 
Yu Cong Eng, and Farrington, tried to compel 
immigrants to give up their native language; 
instead, we have encouraged them to learn 
English. The Arizona restriction on language 
provides no encouragement, however, only 
compulsion: as such, it is unconstitutional. 

IV. 
Nominal Damages 

Finally, we must consider the question of 
Yniguez's right to nominal damages. The 
State of Arizona expressly waived its right to 
assert the Eleventh Amendment as a defense 
to the award of nominal damages. In Carey v. 
Piphus, 435 U.S. 247, 266-67 (1978), the 
leading case on this issue, the Supreme Court 
held that plaintiffs in a § 1983 action were 
entitled to nominal damages for the 
deprivation of their due process rights even 
without proof of actual injury. 'Me Court 
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explained that: 
[clommon-Iaw courts traditionally have 
vindicated deprivations of certain absolute 
rights that are nOt shown to have caused . 
actual injury through the award of a 
nominal sum of money. By making the 
deprivation of such rights actionable for 
nominal damages without proof of actual 
injury, the law recognizes the importance to 
organized society that those rights be 
scrupulously observed. 

Id.; see also Lokey v. Richardson, 600 F.2d 
1265, 1266 (9th Cir.1979), cert. denied 449 
U.S. 884 (1980). 

The right of free speech, like that of due 
process of law, must be vigorously defended. 
Indeed, the protection of First Amendment 
rights is centr8J to guaranteeing society's 
capacity for democratic self~government. See 
Meiklejohn, Free Speech and Its Relation to 
Self-Government (1948); New York Times v. 
Sullivan, 376 U.S. 254, 269-70 (1964). Thus, 
even without proof of actual injury, Yniguez is 
entitled to nominal damages for prevailing in 
an action under 42 U.S.C. § 1983 for the 
deprivation of First Amendment rights. See 
Nakao v. Rushen, 635 F.Supp. 1362,1364 n. 5 
(N.D.Cal.1986). [FN34] 

V. 

Conclusion 


We affmn the district court's judgment that 
Article XXVIII of the Arizona Constitution is 
facially overbroad and violates the First 
Amendment, and that the article is 
unconstitutional in its entirety. We reverse 
and remand the district court judgment 
insofar as it denies Yniguez an award of 
nominal damages. 

*26 AFFmMED IN PART, REVERSED IN 
PART AND REMANDED. 

APPENDIX 

ARTICLE XXVIII. ENGLISH AS THE 
OFFICIAL LANGUAGE 

1. English as the Official Language; 
Applicability. 
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Section 1. (l) The English language is the 
official language of the State of Arizona. 

(2) As the official language of this State, the 
English language is the language of the 
ballot, the public schools and all government 
functions and actions. 

(3) (a) This Article applies to: 
(i) the legislative, exec'l.:!-tive and judicial 
branches of government, 
(ii) all political subdivisions, departments, 
agencies, organizations, and 
instrumentalities of this State, including 
local governments and municipalities, 
(iii) all statutes, ordinances, rules, orders, 
programs and policies, 
(iv) all government officials and employees 
during the performance of government 
business . 

. (b) As used in this Article, the phrase "This 
state and all political subdivisions of this 
State" shall include every entity, person, 
action or item described in this Section, as 
appropriate to the circumstances. 

2. Requiring This State to Preserve, Protect 
and Enhance English. 

Section 2. This State and all political 
subdivisions of this State shall take all 
reasonable steps to preserve, protect and 
enhance the role of the English language as 
the official language of the state of Arizona. 

3. Prohibiting This State from Using or 
Requiring the Use of Languages Other Than 
English; Exceptions. 

Section 3. (1) Except as provided in 
Subsection (2): 

(a) This State and all political subdivisions 
of this State shall act in English and no 
other language. 
(b) No entity to which this Article applies 
shall make or enforce a law, order, decree or 
policy which requires the use of a language 
other than English. 
(c) No governmental document shall be 
valid, effective or enforceable unless it is in 
the English language. 
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(2) This State and all political subdivisions 
of this State may act in a language other than 
English under any' of the following 
circumstances: 

(a) to assist students who are not profici,ent 
in the English language, to the extent 
necessary to comply with federal law, by 
giving educational instruction in a language 
other than English to provide as rapid as 
possible a transition to English. 
(b) to comply with other federal laws. 
(c) to teach a student a foreign language as a 
part of a required or voluntary educational 
curriculum. 
(d) to protect public health or safety. 
(e) to protect the rights of criminal 
defendants or victims of crime. 

4. Enforcement, Standing. 

Section 4. A person who resides in or does 
business in this State shall have standing to 
bring suit to enforce this Article in a court of 
record of the State. The Legislature may 
enact reasonable limitations on the time and 
manner of bringing suit under this subsection. 

BRUNE'fTI, Circuit Judge, concurring: 

I agree that Article XXVIII of the Arizona 
Constitution is facially invalid and I join in 
the majority opinion. I write separately to· 
emphasize that the article's unconstitutional . 
effect on Arizona's elected officials would 
alone be sufficient reason to strike the 
provision down. 

I. 

*27 As indicated in the majority opinion, the 
government employees affected by the 
article's unconstitutional limitations 
outnumber the elected officials affected. 
However, the extent of the damage caused by 
Article XXVIII's restrictions on elected 
officials is not diminished by the fact that 
their population is smaller than that of 
go.vernment employees. 

Article . XXVIII offends the First 
Amendment not merely because it attempts to 
regulate ordinary political speech, but because 
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it attempts to manipulate the political process 
by regulating the speech of elected officials. 
Freedom of speech is the foundation of our 
democratic process, and the . language 
restrictions of Article XXVIII stifle 
informative inquiry and advocacy by elected 
officials. By restricting the free 
communication of ideas between elected 
officials and the people they serve, Article 
XXVIII threatens the. very survival of our 
democratic society. 

To begin with, Article XXVIII interferes 
with the ability of candidates for re-election to 
communicate with voters. These First 
Amendment protections are equally applicable 
to all candidates, not simply those running for 
re-election. However, I address specifically 
candidates running for re-election because 
Article XXVIII only affects elected officials. 

A candidate must be able to communicate 
with voters in order for voters to make an 
informed decision about whether to cast their 
ballot for that candidate. Indeed, the Supreme 
Court has said: 

Legislators have an obligation to take 
positions on controversial political questions 
so that their constituents 'can be fully 
informed by them, and be better able to 
assess their qualifications for office; also so 
they may be represented in governmental 
debates by the person they have elected to 
represent them. 

Bond v. Floyd, 385 U.S. 116, 136-37 (1966). 
Communication between candidates and 
voters is at the core of all political action. The 
First Amendment prevents the 
disenfranchisement that results when 
candidates for re-election are disabled from 
communicating with any certain group. 

Article XXVIII not only interferes with a 
voter's ability to assess candidates, but it also 
interferes with officials' ability to represent 
their constituents once they are elected. "The 
manifest function of the First Amendment in a 
representative government requires tha~ 
legislators be given the widest latitude to 
express their views on issues of policy." Id. at 
135-36. Elected representatives cannot fully 
serve their constituents if they are precluded 
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from fully expressing their views to, and 

learning the views of, those constituents. The 

First Amendment precludes a successful 

electoral majority from restricting political 

communications with a certain segment of the 

electorate. 


In addition to interfering with voting and 
political representation, Article xxvm 
attempts to reconfigure the Political 
landscape. Language is at the foundation of 
the cultural and ethnic diversity in our 
democratic and political processes, and is 
inextricably intertwined therein. Article 
XXVDI attempts to impose political 
conformity by requiring that the same 
language be used for all political and 
governmental dialogue. See Legislative 
Council Arguments Favoring Proposition 106, 

. at 26 (describing the need to "reverse the 
trend" of "language rivalries" by requiring 
discourse in English only). 

*28 It does not take much "judicial 
prediction or assumption [,J" Broadrick v. 
Oaklahoma, 413 U.s. 601, 612 (1973), to 
conclude that Article XXVDI impermissibly 
chills elected officials' speech. Under 
principles of third-party standing in the First 
Amendment area, Yniguez's overbreadth 
claim permits this panel to examine Article 
XXVDI's impact on elected officials. See id. 
The harm to society· from such 
unconstitutional interference with the 
democratic process requires that the article be 
struck down as facially overbroad. 
Accordingly, I would hold that Article 
XXVDI's unconstitutional restriction on 
elected officials' speech is sufficient to find 
facial overbreadth. 

n. 

That being said, I agree with the other 
members of the majority that the article is 
also unconstitutional and facially overbroad 
for the independent reason that it restricts the 
speech of government employees, such as 
Yniguez. While I feel there may be some 
tension between the public interest in 
receiving Yniguez's public services in Spanish 
as described by the majority, and our prior 
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cases which hold that there is no right to 
receive government services in a language 
other than English, our holding today does not 
conflict with those prior cases. See, e.g., 
Carmona v. Sheffield, 475 F.2d 738, 739 (9th 
Cir.1973) (no right to unemployment notice in 
Spanish); Soberal-Perez v. Heckler, 717 F.2d 
36, 41-43 (2d Cir.1983) (no right to Social 
Security notices and services in Spanish), cert. 
denied, 466 U.S. 929 (1984). 

As the majority carefully describes, we are 
only considering the interest of the public in 
receiving speech when government employees 
exercise their right to utter such· speech, and 
we do not create an independently enforceable 
public right to receiveinforrilation in another 
language. Our consideration of the public's 
interest in receiving Yniguez's speech is 
dictated by the Waters/Pickering test. Under 
the Watersl Pickering test, we must balance .. 
'the interests of the [employee], as a citizen, in 
commenting upon matters of public concern 
and the interest of the State, as an employer, 
in promoting the efficiency of the public 
services it performs through its employees.' " 
United States v. National Treasury 
Employees Union, 115 S.Ct. 1003, 1012 (1995) 
(quoting Pickering v. Board of Ed. of Township 
High School Dist., 391 U.S. 563, 568 (1968» 
(alteration iil original). The public's interest 
in receiving Yniguez's speech weighs in on 
both sides of the test. 

Speech touches a matter of public concern if 
the community that constitutes the speaker's 
audience has an interest in receiving that 
speech. Cf. Connick v. Myers, 461 U.S. 138, 
148 (1983) (finding that certain speech was not 
a matter of public concern because "[speaker] 
did not seek to inform the public"); id. at 149 
(relying on this country's "demonstrated 
interest" regarding the subject matter of other 
speech to conclude that the subject matter was 
one of public concern). When determining 
whether an employee's speech addresses a 
matter of public concern, we look to "the 
content, form, and context of a gi ven 
statement, as revealed by the record as a 
whole." Id. at 147-48. In this case, the parties 
stipulated that Yniguez communicates the 
Risk Management Division's dispositions of 
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malpractice claims in Spanish to persons who 
are only able to speak in Spanish, persons 
whose English is not well-developed, and 
persons who are unable to understand the 
English language to comprehend the legal 
import of the document they are signing. 
Those claimants clearly have an interest in 
receiving information about their claims in 
Spanish since they would not otherwise be 
able to understand the information. 
Therefore, Yniguez's Spanish language 
communications touch matters of public 
concern. 

*29 On the efficiency side of the Waters/ 
Pickering balance, the public's interest in 
receiving Yniguez's communications is once 
again an important factor. If a recipient of 
Yniguez's information did not have an interest 
in receiving the information in Spanish, it 
would not be efficient for Yniguez to 
communicate with that person in Spanish. 
For example, if Yniguez's audience was a 
mono·lingual English·speaker, undeniably it 
would be inefficient for her to talk to that 
person in Spanish. But that is not the 
situation here. The parties in this case 
stipulated that Yniguez only speaks Spanish 
to mono·lingual Spanish·speakers, or people 
whose "English language [skills] were not 
sufficiently well-developed to understand all of 
the English language expressions and ideas 
which [Yniguez] desired to communicate. II 

Use of Spanish under these circumstances, as 
the parties stipulated, "contributes to the 
efficient operation of the State." 

Under the facts of this case, the public 
interest in Yniguez's use of Spanish is a 
necessary consideration under the Waters/ 
Pickering test. Consideration of the public's 
interest in receIvmg Yniguez's Spanish 
language communications is only for the 
purpose of establishing her right to speak, not 
of establishing the public's right to receive. 
Yniguez's Spanish-speaking audience has an 
interest in listening to her Spanish-language 
speech, and that interest helps defme her 
right to speak in Spanish. Nowhere is it 
implied that her audience has a right to hear 
her, or any other government employee, speak 
in Spanish. 
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REINHARDT, Circuit Judge, concurring 
specially: 

Judge Kozinski's separate dissent requires 
separate comment. In the latest chapter of his 
crusade against the use of languages other 
than English in public, it is what Judge 
Kozinski does not say that is most revealing. 
My learned colleague, who is surely expert in 
these matters by now, ignores completely the 
constitutional interests of the numerous non· 
English speakers. There is nothing novel 
about the fact that the interests of the 
audience as well as of the speaker are 
protected by the First Amendment. Yet Judge 
Kozinski does not even mention, let alone 
discuss Virginia State Bd. of Pharmacy· v. 
Virginia Citizens Consumer Council, 425 U.S. 
478 (1976), or United States v. National 
Treasury Employees Union, 115 S.Ct. 1003 
(1995), decisions that make it clear that in 
dealing with First Amendment questions we 
must consider the needs of the audience. In 
fact, the constitutional interests of the public 
are at their height when its members seek 
information of vital importance from the 
government. In the end, then, it is the 
interests of non-English speaking persons, 
often poor and uneducated, that are so 
compelling here. 

If Judge Kozinski had his way, bilingual 
government clerks would not be able to advise 
persons who can speak only Spanish·-or 
Chinese or Navajo .. how to apply for food 
stamps, or aid for their children, or 
unemployment or disability benefits. Public 
employees would be prohibited from helping 
non-English speaking residents file complaints 
against those who mistreat them or who 
violate their rights or even from helping them 
secure driver's licenses or permits to open 
small businesses. Bilingual traffic officers 
would not be able to give directions to nearby 
medical clinics or schools. Migrant farm 
workers who cannot speak English would find 
themselves cut off from almost all government 
assistance by an impenetrable language 
barrier. Recent immigrants in general, 
including many who fled persecution, would 
find their lives in their adopted land unduly 
harsh and bewildering. Yet, not a word of 
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concern for. the less fortunate among us finds 

its way into Judge Kozinski's constitutional 

analysis. 


*30 At the same time that Judge Kozinski 
callously ignores the interests of people, he 
stretches eagerly to place the powers of the 
government, in its role as speaker, beyond the 
reach of the Constitution. Indeed, it is the 
rights of the government that Judge Kozinski 
stresses at every opportunity. If Judge 
Kozinski had his druthers, public employees 
would be stripped of all First Amendment 
rights while performing their governmental 
functions. [FN1] There would be nothing that 
Government--from the tiniest municipality on 
up--could not compel its employees to say, no 
matter how racist or abhorrent, and nothing 
that Government could not fire its employees 
for saying, no matter how innocuous. His 
would be an Orwellian world in which Big 
Brother could compel its minions to say War is 
Peace and Peace is War, and public employees 
would be helpless to object. It would not 
matter whether government had a legitimate . 
purpose or even whether it had a purpose at 
all. 

The difference between the majority's view 
and Judge Kozinski's is simple. The majority 
says that under the First Amendment there 
are limits to what the government. can force 
its employees or officials to say in the course 
of performing their official duties while Judge 
Kozinski says that there are none. To me, 
unlimited government power in any form is a 
foreign notion indeed. 

Judge Kozinski does Abraham Lincoln no 
honor by seeking to enlist his words in support 
of a mean-spirited, nativist measure--a 
measure that would create so much division 
and ill will and that would so severely 
penalize those among us who are unable to 
communicate in English. The end result of 
Judge Kozinski's legal approach would be to 
punish people who are not as fortunate or as 
well educated as he--people who are neither 
able to write for nor read the Wall Street 
Journal, and indeed would have little cause to 
do either. 

Page 26 

Nor does Judge Kozinski advance his cause 
by disingenuously suggesting that his 
argument is a limited one, that the Arizona 
initiative might be unlawful for other reasons­
-just not on First Amendment grounds. Judge 
Kozinski has previously argued that 
languages other than English should be 
banished from the public arena. He openly 
favors conformity over diversity and would 
"preserv[e] native tongues and dialects for 
private and family gatherings." Gutierrez v. 
Mun. Ct. Of S.E. Judicial Dist., 861 F.2d 11 
187, 1193 (9th Cir.1988) (Kozinski, 
dissenting). Judge Kozinski's view of the 
rights of non-English speaking persons would 
make the Statue of Liberty weep. The divided 
house that Judge Kozinski fears is a world in 
which Spanish, Chinese, or Navajo is heard in 
public, a world in which individual liberty 
rather than government-mandated orthodoxy 
thrives. 

, 
Judge Kozinski trots qut a parade of 

honibles that he insists will come to haunt us 
if we do not accept his absolutist, 
authoritarian view. All his examples are 
absurd. No court in this country would protect 
a government employee who adopted one of 
the outlandish stances that Judge Kozinski so 
casuistically suggests. Were we to withhold 
rights from individuals because clever judges 
could conjure up hypothetical examples of 

. frivolous law suits, there would soon be no 
rights left at all. Scare tactics are hardly a 
novel technique in my talented colleague's 
arsenal of en banc dissents. Recently, he 
warned that the majority opinion in another 
en banc case was a disaster of nearly 
unprecedented proportions, in fact a 
"tsunami." U.S. v. Gaudin, 28 F.3d 943,955 
(9th Cir: 1994) (Kozinski, dissenting). In 
Gaudin, he wrote: "It's not every day, after 
all, that we provoke a conflict with every 
other regional circuit, defy Supreme Court 
authority, implicitly overrule several lines of 
our own case law--thereby creating a spider 
web of secondary circuit conflict.. .. " Id. The 
majority held firm. The decision that Judge 
Kozinski so vehemently denounced was 
affirmed soon thereafter by the United States 
Supreme Court by a vote of 9-0. U.S. v. 
Gaudin, 115 S.Ct. 2310 (1995) . 
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*31 The true horror of this case is what 
could happen if Judge Kozinski's view 
prevailed. Government employees could be 
compelled to parrot racist and sexist slogans, 
to hurl hateful invective at non-English 
speaking people asking for assistance, to 
publicly declare their loyalty to political 
parties, and to bow toward the national or 
state capitol three times a day--and the First 
Amendment would offer them no protection 
whatsoever. Under Judge Kozinski's 
approach, non-English speakers would be 
relegated to second class status, deprived of 
information they desperately need to meet the 
basic necessities of their daily lives, and 
grievously handicapped in their efforts to 
pursue the American dream. It would be a sad 
day indeed for the Constitution were we to 
betray our nation's history and uphold a 
measure that is so alien to America's most 
basic traditions. 

FERNANDEZ, Circuit Judge, with whom 
Chief Judge Wallace and Judges HALL and 
KLEINFELD join, dissenting: 

The State of Arizona, through its initiative 
process, added Article XXVIII to the State's 
constitution. That Article made English the 
official language of "the public schools and all 
government functions and actions. " Ariz. 
Const. art. xxvm, § 1(2). It also directed 
that the State and all of its political 
subdivisions shall "act in English and in no 
other language," except in a handful of 
instances. Id. at § 3. The Article applies to 
"all government officials and employees 
during the performance of . government 
business." Id. at § 1(3XaXiv). Maria·Kelley 
F. Yniguez [FN1J does not like Article xxvm 
as a matter of policy. I can understand and 
sympathize with that. It is when she goes 
beyond the realm of policy and seeks to show 
that the Article violates the First Amendment 
to the United States Constitution that she 
goes astray. It is there that we part company. 

She, in effect, proceeds from the 
fundamentally flawed assumption that while 
performing government business an official 
[FN2J or employee has much the same 
freedom as a private citizen. That leads her 
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. into a thicket of incorrect assumptions. and 
assertions about the nature of her speech 
rights, the nature of language, [FN3] and the 
rights and duties of the State when it chooses 
to speak for itself. As a result, she has left the 
proper analytical pathway and become 
hopelessly lost in a forest of her own hopes. 

I believe that a relatively brief explanation 
of the relevant constitutional principles will 
adumbrate the proper path· and show that 
Article xxvm does not violate Yniguez's 
First Amendment rights. [FN4] In so doing I 
will assume, without deciding, that Article 
xxvm is just as broad as it appears on its 
face and that it will, indeed, preclude Yniguez 
and other employees and officers of the State 
from speaking in a language other than 
English when performing state business, 

. unless one of the special exceptions applies. 

There can be no doubt that a public 
employee, like Yniguez, does not have a full 
panoply of freedoms to do what she likes when 
she is performing her job. On the contrary, 
the State can place numerous restrictions 
upon its employees. The very nature of the 
employment relationship allows that. For 
example, even were if assumed that "the 
citizenry at large has some sort of 'liberty' 
interest within the Fourteenth Amendment in 
matters of personal appearance," an employee 
may be restricted unless the regulation "is so 
irrational that it may be branded 'arbitrary.' .. 
Kelley v. Johnson, 425 U.S. 238, 244, 248, 96 
S.Ct. 1440, 1444, 1446,47 L.Ed.2d 708 (1976). 
Similarly, a .citizen's Fourth Amendment 
privacy rights may be limited at his place of 
work. See O'Connor v. Ortega, 480 U.S. 709, 
724·25, 107 S.CL 1492, 1501, 94 L.Ed.2d 714 
(1987). And even restrictions that reach 
beyond the job itself to activities outside the 
workplace may be proper. See United States 
Civil Servo Comm'n v. National Ass'n of 
Letter Carriers, 413 U.S. 548, 557·65, 93 S.Ct. 
2880, 2886~90, 37 L.Ed.2d 796 (1973) (political 
campaigning· or officeholding); cf. United 
States v. National Treasury Employees Union, 
... U.S. ---', 1155 S.Ct. 1003, 1013·15, 130 
L.Ed.2d 964 (1995) (at least persons who are 
not senior executive officers, members of 
Congress, or judges cannot be subjected to a 

Copr. @ West 1995 No claim to orig. U.S. govt. works 

WESTLAW 



---F.3d---­
(Cite as: 1995 WL 583414, *31 (9th Cir.(Arlz.))) 


blanket ban on honoraria when they address 

"a public audience ... outside the workplace, 

and [the] content [is] largely unrelated to their 

government employment"). 


*32 It is true that we have come some way 
since Holmes, then a Justice of the Supreme 
Court of Massachusetts, wrote that "ra 
policeman] may have a constitutional right to 
talk politics, but he has no constitutional right 
to be a policeman." McAuliffe v. Mayor of 
New Bedford, 29 N.E. 517, 517 (Mass. 1892). 
Still and all, as demonstrated by our 
continued restrictions· on political action, we 
have not entirely abandoned even that 
concept. It is also true that " 'the theory that 
public employment which may be denied 
altogether may be subjected to any conditions, 
regardless of how unreasonable, has been 
uniformly rejected.''' Keyishian v. Board of 
Regents, 385 U.S. 589, 605-06, 87 S.Ct. 675, 
685 17 L.Ed.2d 629 (1967); see also Wieman 
v. Updegraff, 344 UB. 183, 191-92, 73 S.Ct. 
215, 218-19, 97 L.Ed. 216 (1952) (oath 
regarding joining a revolutionary political 
party). But none of this is helpful to Yniguez, 
for the erosion of the restrictions upon 
employees has taken place in the area of their 
activities while they are not performing 
government functions. Membership in a 
political party or engaging in 
nongovernmental writing or other private 
activities is not the performance of a 
government function. 

The distinction cuts closer to the bone when 
the Supreme Court's treatment of public 
versus private speech is considered. I will not 
go through the extensive history of that 
jurisprudence because its details have little to 
do with this case. The law in that area keys 
on the content of the speech itself. That is, 
was the speech on a matter of public .concern 
or was it on a matter of private concern? See, 
e.g., Waters v. Churchill, --- U.S. ----, 114 S.Ct. 
1878, 1887, 128 L.Ed.2d 686 (1994). Here, the 
issue involves the language used, not the 
public or private concern content of the 
language. An employee might well speak out 
on a matter of public concern in any language, 
or might simply engage in private-concern 
grumbling or disruption in any language. The 
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language does not, in the sense used here, 
change the content at all. 

What is important, however, is the Supreme 
Court's description of the strength of the 
government's interests and the scope of a 
government employee's First Amendment 
rights. If the matter involved is not one of 
public concern, the court has left the matter 
almost entirely in the hands of the employing 
authority. As the Court said in Connick v. 
Myers, 461 U.S. 138, 146-47, 103 S.Ct. 1684, 
1690, 75 L.Ed.2d 708 (1983): 

[I]f Myers' questionnaire cannot be fairly 
characterized as constituting speech on a 
matter of public concern, it is unnecessary 
for us to scrutinize the reasons for her 
discharge. When employee expression 
cannot be fairly considered as relating to 
any matter of political, social, or other 
concern to the community, government 
officials should enjoy wide latitude in 
managing their offices, without intrusive 
oversight by the judiciary in the name of the 
First Amendment. Perhaps the government 
employer's dismissal of the worker may not 
be fair, but ordinary dismissals from 
government service which violate no fixed 
tenure or applicable statute or regulation 
are not subject to judicial review even if the 
reasons for the dismissal are. alleged to be 
mistaken or unreasonable. 
*33 ... : 
[W]hen a public employee speaks not as a 
citizen upon matters of public concern, but 
instead as an employee upon matters only of 
personal interest, absent the most unusual 
circumstances, a federal court is not the 
appropriate forum in which to review the 
wisdom of a personnel decision taken by a 
public agency allegedly in reaction to the 
employee's behavior .... Our responsibility is 
to ensure that citizens are not deprived of 
fundamental rights by virtue of working for 
the government; this does not require a 
grant of immunity for employee grievances 
not afforded by the First Amendment to 
those who do not work for the State. 

The Court went on to say that not "all matters 
which transpire within a government office 
are of public concern...... Id. at 149, 103 S.Ct. 
at 169l. See also Waters, --- U.S. at ----, 114 
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S.Ct. at 1886-87 (1994). 

It is worthy of note that even if the speech is 
of public concern, the employee does not have 
all of the freedom of speech of a. private 
citizen. The government can still discipline 
the employee in the name of efficiency and the 
like if the government's interests in promoting 
those other concerns outweigh the employee's 
interest in speaking out. See, e.g., id. at ....• 
114 S.Ct. at 1887-88; Connick, 461 U.S. at 
149-54, 103S.Ct. at 1691-93; Pickering v. 
Board of Educ., 391 U.S. 563,568-71,88 S.Ct. 
1731, 1734·36, 20 L.Ed.2d 811 (1968). It is 
from this public concern balancing that 
Yniguez seeks to draw substantial support 
because the State has conceded that her 
speaking in a language other than English 
would often be more efficient. But efficiency 
is not the point because this is not a: public 
concern speaking·out case. Nor, as· I have 
said, do I think it is exactly a private concern 
case. In fact, none of the Supreme Court 
decisions regarding public or private concern 
speech involved an employee who was hired to 
speak for the government and who performed 
that function in a manner contrary to her 
instructions. 

However, if I were forced to place this case 
in one pigeonhole or the other, I would say 
that it is more like a case of private concern· 
speech. The simple fact is that the State, 
through its constitution, has determined that 
its work will be done in English. and Yniguez, 
for her own private reasons, does not wish to 
obey that determination. At any rate, unless 
one is thoroughly comriritted to the economic 
theory oflaw, which I am not. one must agree 
that more than efficiency drives the policies of 
government. Indeed. as most dictators seem 
to believe, freedom itself can be very very 
inefficient. 

Yniguez nevertheless argues that her use of 
a language of her choice to perform the State's 
business cannot be restricted. It can be said 
that each language has a content of its own 
and that languages are a mode of expressing 
ideas. Yniguez argues that because words are 
the skins of ideas. the content of what is said 
changes as one moves from one language to 
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another. I think that it is true. but true to a 
limited extent. It is sometimes difficult 
enough to make oneself understood in a single 
language. and the difficulty can be multiplied 
when one attempts to translate that language 
into another. However, we should not put too 
much weight on the difficulties, for it is 
pellucid that languages are not so protean 
that we cannot recognize ideas in translation. 
Yet. I will assume (along with Yniguez) that 
the content does change to a measurable 
extent when the State's rules, regulations, and 
messages are changed into a different 
language, even if language is not pure 
content. 

*34 If that is true, it is a powerful reason to 
uphold Article XXVIII. It is well settled that 
the State has the right to control the content 
of what it is paying for, it can control what is 
said by those who are acting on its behalf. As 
the Supreme Court put it in Rosenberger v. 
Rector and Visitors of Univ. of Va., ... U.S. "'-, 
....• 115 S.Ct. 2510, 2518-19. 132 L.Ed.2d 700 
(1995): 

[Wlhen the State is the speaker. it may 
make content·based choices. When the 
University determines the content of the 
education it provides, it is :the University 
speaking. and we have permitted the 
government to regulate the content of what 
is or is not expressed when it is the·speaker 
or when it enlists private entities to convey 
its own message. In the same vein. in Rust 
v. Sullivan [500 U.S. 173, 111 S.Ct. 1759, 
114 L.Ed.2d 233 (1991) 1 we upheld the 
government's prohibition on abortion· 
related advice applicable to recipients of 
federal funds for family planning 
counseling. There, the government did riot 
create a program to encourage private 
speech but instead used private speakers to 
transmit specific information pertaining to 
its own program. We recognized that when 
the government appropriates public funds to 
promote a particular policy of its own it is 
entitled to say what it wishes. 500 U.S. at 
194. When the government disburses public 
funds to private entities to convey a 
governmental message, it may take 
legitimate and appropriate steps to ensure 
that its message is neither garbled nor 
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distorted by the grantee. 
Cf. Garcia v. Spun Steak Co., 998 F.2d 1480, 
1487 (9th Cir.) (private employers may 
preclude speaking of a language other than 
English on the job·· IIan employee must often 
sacrifice individual self·expression during 
working hours"), reh'g en banc denied, 13 F.3d 
296 (1993), cert. denied, ... U.S ....., 114 S.Ct. 
2726, 129 L.Ed.2d 849 (1994); Jurado v. 
Eleven·Fifty Corp., 813 F.2d 1406, 1410·12 
(9th Cir.1987) (private radio broadcaster may 
insist that its employees broadcast in English); 
Garcia, 13 F.3d at 302 ("No reasonable person 
would suggest that Title vn requires the 
operator of an English language radio station 
to permit a hired broadcaster to broadcast ... 
in another language .... ") (Reinhardt, J., 
dissenting from denial of rehearing en bane); 
Gutierrez v. Municipal Court, 838 F.2d 1031. 
1041 (9th Cir.), reh'g en banc denied, 861 F.2d 
1187 (1988), vacated as moot, 490 U.S. 1016, 
109 S.Ct. 1736, 104 L.Ed.2d 174 (1989). 

Thus. to the extent that language involves 
content. the State may choose to direct what 
that content must be. Moreover, it can hardly 
be doubted that the State can even choose to 
foster a particular language to some extent. 
As the Supreme Court said in Meyer, v. 
Nebraska, 262 U.S. 390, 402, 43 S.Ct. 625, 
628, 67 L.Ed. lO42 (1923) (emphasis added): 
liThe power of the state to compel attendance 
at some school and to make reasonable 
regulations for all schools, including a 
requirement that they shall give instructions 
in English, is not questioned. II Certainly, if 
the State can require teaching in a particular 
language, it can itself choose to use a 
particular language to express the content of 
what it has to say. 

*35 To the extent that a language involves a 
mode of expressing ideas which themselves 
could be expressed in different languages, 
Yniguez's argument fares no better. It is most 
difficult to see why the State cannot 
constitutionally require its employees to use 
one mode of expression··one language just as it 
can require that its employees use a particular 
mode of performing the rest of their duties. 
Surely, for example, the State can direct that 
its ditches be dug and that its contracts be let 
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in particular ways, even if an employee 
correctly thinks that another mode of 
performance would be more efficient. Any 
good employer will listen to its employees' 
suggestions about how a job may best be done. 
but employers are not required to follow those 
suggestions. Nor does the First Amendment 
change that. Cf. Smith v. Arkansas State 
Highway Employees, 441 U.S. 463. 465,99 
S.Ct. 1826, 1828, 60 L.Ed.2d 360 (1979) (per 
curiam). 

When a mode of expression attracts First 
Amendment scrutiny, it is because it 
implicates ideas themselves. There is nothing 
sacrosanct about the mode. It, as a mode, 
could be regulated if the regulation only be 
rational. But where the mode becomes laden 
with content, the mode itself may be 
scrutinized so that any protected content will 
not be injured. As the Supreme Court said in 
R.A.V. v. City of St. Paul, ... U.S....., 112 
S.Ct. 2538, 120 L.Ed.2d 305 (1992), in 
reference to sound trucks and fighting words: 
"[e]ach ... is a 'mode of speech' ... ; both can be 
used to convey an idea, but neither has, in and 
of itself, a claim upon the First Amendment. II 

Id. at .... , 112 S.Ct. at 2545. See also Clark v. 
Community for Creative Non-Violence, 468 
U.S. 288, 293·95, lO4 S.Ct. 3065, 3068·69, 82 
L.Ed.2d 221 (1984) (assuming.·not deciding·· 
that overnight camping is expressive conduct, 
it can still be regulated); United States v. 
O'Brien, 391 U.S. 367, 375, 88 S.Ct. 1673. 
1678, 20 L.Ed.2d 672 (1968) ("We cannot 
accept the view that an apparently limitless 
variety of conduct can be labeled 'speech' 
whenever the person engaging in the conduct 
intends thereby to express an idea. "). The 
point is underscored by Texas v. Johnson, 491 
U.S. 397, 109 S.Ct. 2533, 105 L.Ed.2d 342 
(1989). There, even though the mode of 
showing contempt was the highly expressive 
and content· laden act of burning the flag, only 
a bare majority of the Court was willing to 
find constitutional protection for the 
defendant's activities. Id. at 420, 109 S.Ct. at 
2548. 

Thus, Yniguez cannot seek First 
Amendment protection of the pure mode 
element of a language. The mode must itself 
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seek shelter under the wing that protects the 

expressive or content element. However" as 

already indicated, the content element cannot 

help her here. 


Of course, none of this means that the State 
can preclude the general public from learning 
or speaking a particular language. The State 
cannot do that. See Farrington v. Tokushige, 
273 U.s. 284, 299,47 S. CL 406, 409, 71 L.Ed. 
646 (1927); Bartels v. Iowa, 262 U.S. 404, 411, 
43 S.Ct. 628, 630, 67 L.Ed. 1047 (1923); 
Meyer, 262 U.S. at 400-03, 43 S.Ct. at 627-28; 
cf. Pierce v. Society of Sisters, 268 U.S. 510, 
534-35, 45 S.Ct. 571, 573, 69 L.Ed. 1070 
(1925). It does mean that any protection must 
be sought in a place other than the First 
Amendment, or for something other than the 
mode itself. 

*36 The penultimate line needed to sketch 
the path out of Yniguez's thicket can be drawn 
by considering the fact that individual citizens 
have no constitutional right to require that 
state services be performed in any particular 
language. When plaintiffs asserted that they 
had a constitutional right to have the State 
supply Spanish-speaking employees and 
notices in Spanish, we turned that claim aside. 
See Carmona v. Sheffield, 475 F.2d 738, 739 
(9th Cir.1973). And when a demand for, 
bilingual' education was made, we also turned 
that aside. Guadalupe Org., Inc. v. Tempe 
Elementary Sch., Dist. No.3, 587 F.2d 1022, 
1026-27 (9th Cir.1978). As we saw it, that was 
a question of a high political order and was 
one for the people themselves to decide. Id. at 
1027. The people of Arizona decided the 
question here, for good or ill. 

This case, then, presents a confluence of 
lines of argument. Employees of the State are 
subject to numerous restrictions upon their 
freedoms, their actions, and their speech, 
which the government could not impose upon 
the general public. The State can, in general, 
control' the content and mode of its own 
speech, and the general public does not have a 
constitutional right to have the State provide 
services in any particular language. In the 
face of all o{that, it is well nigh unintelligible 
to say that individual officers and employees 
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of the State can perform state business in a 
language of their own choice, ,despite the 
State's direction that they shall use a 
particular language. 

Of course, I recognize that a State's 
restrictions upon its employees must not be so 
irrational that they may be branded arbitrary. 
See Kelley, 425 U.S. at 248, 96 S.Ct. at 1446. 
Can this Article of the Arizona Constitution 
be so branded if we believe it to be ill­
conceived? I think the answer lies in 
Guadalupe Organization, 587 F.2d at 1027 
(citation omitted): 

Linguistic and cultural diversity within the 
nation-state, whatever may be its 
advantages from time to time, can restrict 
the scope of the fundamental compact. 
Diversity limits unity. Effective action by 
the nation-state rises to its peak of strength 
only when it is in response to aspirations 
unreservedly shared by each constituent 
culture and language group. As affection 
which a culture or group bears toward a 
particular aspiration abates, and as the 
scope of sharing diminishes, the strength of 
the nation-state's government wanes. 
Syncretism retards, and sometimes even 
reverses, the shrinkage of the compact 
caused by linguistic and cultural diversity. 
But it would be incautious to strengthen 
diversity in language and culture repeatedly 
trusting only in the syncretic processes to 
preserve the social compact. In the 
language of eighteenth century philosophy, 
the century in which our Constitution was 
written, the social compact depends on the 
force of benevolence which springs naturally 
from the hearts of all men but which 
attenuates as it crosses linguistic and 
cultural lines. Multiple linguistic and 
cultural centers impede both the egress of 
each center's own and the ingress of all 
others. Benevolence, moreover, spends 
much of its force within each center and, to 
reinforce affection toward insiders, hostility 
toward outsiders develops. 
*37 The fundamental nature of these 
tendencies makes clear that their scope 
varies from generation to generation and is 
fixed by the political process in its highest 
sense. The Constitution, aside from 
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guaranteeing to individuals certain basic 
rights, privileges, powers, and immunities, 
does not speak to such matters; it merely 
evidences a compact whose scope and 
strength cannot be mandated by the courts 
but must be determined by the people acting 
upon the urgings of their hearts. The 
decision of the appellees to provide a 
predominantly monocultural . and 
monolingual educational system was a 
rational response to a quintessentially 
"legitimate" state interest. The same 
perforce would be said were the appellees to 
adopt the appellants' demands and be 
challenged by an English-speaking child and 
his parents whose ancestors were Pilgrims. 
Whatever may be the consequences, good or 
bad, of many tongues and cultures coexisting 
within a single nation·state, ... [their 
validity] cannot be determined by reference 
to the Constitution. 

In fine, the people of the State of Arizona did 
not violate the First Amendment when they 
adopted Article xxvm. For good or ill, it was 
a question "for the people to decide." Id. 

Therefore, I respectfully dissent. 

WALLACE, Chief Judge, concurring: 

I fully join Judge Fernandez's dissent. I add 
the following: 

Yniguez's claim that the Article regulates 
speech, not merely the expressive mode of 
speech, is dubious. The difficulties of 
Yniguez's claim become apparent when one 
tries to identify exactly what speech or 
message the Article suppresses. If Yniguez is 
able to identify to us in English the messages 
that the Article suppresses, she would thereby 
. communicate those messages which she claims 

only Spanish can convey. In other words, by 

stating in English the. speech or message 


. which the Article restricts, Yniguez 
undermines her claim that her message can 
only be expressed in Spanish. Saddled with 
this problem, the majority, therefore, never 
identifies the content of the speech which the 
Article suppresses and writes vaguely about, 
the Article's restrictions. 
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It is untenable for the majority to hold that 
the Article restricts pure speech yet· fail to 
identify suppressed messages. This difficulty 
strengthens the undeniable conclusion that 
the Article regulates the mode of speech, not 
pure speech. This conclusion should end the 
matter, for mere regulation of government 
employees' mode of speech does not implicate 
the First Amendment or require the various 
balancing tests which the majority employs. 

The majority's failure to identify clearly the 
meaning conveyed by using one language 
rather than another confuses its evaluation of 
the interests favoring First Amendment 
protection. Building on recent Supreme Court 

. decisions, the majority considers the public's 
. right to "receive information and ideas" in 

order to determine whether Yniguez's speech 
is protected. Yet, the majority can point to no 
bit of information about medical malpractice 
claims which can only be communicated in a 
non-English language··and which Article 
xxvm would thereby restrict Yniguez from 
communicating and the public from receiving. 
The majority is simply unable to show the 
public's interest in the unique content and 
meaning which Yniguez can only convey in 
the Spanish language. Instead, it points to the , 
interests members of the public have in 
receiving Yniguez's message in a manner and 
language they can easily understand. In 
effect, the majority asserts that many 
Arizonans would prefer Yniguez speak in a 
mode which they can easily understand--no 
doubt a true observation, but the public's 
interest in a civil servant's particular mode of 
communication does not warrant First 
Amendment protection. 

*38 Also, the majority's view that when 
Yniguez speaks in a language other than 
English, she comments as a citizen on a 
matter of public concern ignores the cases 
which define "matter of public concern." 
These cases look to the content of public 
employees' speech to see whether it 
contributes to public debate. See United 
States v. National Treasury Employees Union, 
115 S.Ct. 1003; 1015 (1995) (matter of public 
concern were speeches and articles for which 
government employees received payment); 
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Rankin v. McPherson, 483 U.S. 378, 386 
(1987) (matter of public concern was 
employee's highly negative oplDlon of 
President's policies); Connick, v. Myers, 461 
U.S. 138, 148 (1983) (questions about pressure 
on government lawyers to participate on 
political campaigns did not constitute speech 
on matter of public concern); Pickering v. 
Board of Educ. of Township High School Dist., 
391 U.S. 563, 569 (1968) (matter of public 
concern was letter to editor discussing school 
budget). 

Contrary to precedent, the majority rules 
that if members,of the public would like to 
receive public employees' speech in a certain 
way, that desire constitutes a matter of public 
concern. Such reasoning ignores the 
difference between a government employee 
who contributes to the marketplace of ideas 
and an employee who speaks in a mode which 
helps members of the public understanding 
what he says. The most recent Supreme Court 
case on point found that speech is of public 
concern when it "addresse[s] a public audience, 
[is] made outside the workplace, and involvers] 
content largely unrelated to ... government 
employment. .. National Treasury Employees, 
115 S.Ct. at 1013. The purportedly suppressed 
speech here does not fit this description. 

KOZINSKI, Circuit Judge, with whom 
Judge Kleinfeld joins, dissenting: 

,A house divided against itself cannot stand. 
Abraham Lincoln 

Government has no mouth, it has no hands 
or feet; it speaks and acts through people. 
Government employees must do what the 
state can't do for itself because it lacks 
corporeal existence; in a real sense, they are 
the state. This case is about whether state 
employees may arrest the gears of government 
by refusing to say or do what the state chooses 
to have said or done. 

The majority says yes. Or, to be precise, it 
says the employees may force their employer 
into federal court and make it prove, to the 
exacting standard of the First Amendment, 
that its interest in enforcing its laws 
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outweighs their right not to make statements 
they find objectionable. This is an 
extraordinary ruling with explosive and far· 
reaching consequences. Almost everything 
government does involves a communication of 
some sort and those charged with carrying out 
government functions sometimes disagree 
with what they are ordered to say or do. 
Before today, however, it was understood that 
government employees have no personal stake 
in what they say in the course of employment 
because that speech is the government's, not 
theirs. 

*39 Today's decision rends this fundamental 
understanding of how government works, by 
giving bureaucrats the right to turn every 
policy disagreement into a federal lawsuit. 
Maria-Kelly Yniguez was hired by the State of 
Arizona to perform various functions 
connected with processing medical malpractice 
claims. The people of Arizona··Yniguez's 
ultimate superiors .. then augmented, her 
duties: They charged her with promoting 
English by using only that language for 
official business. The people of Arizona were 
warned that this might disrupt services and 
make government employees less efficient. 
See Arizona Publicity Pamphlet 32·33 
(General Election, Nov. 8, 1988) (arguments 
against Proposition 106 by Rose Mofford, 
Governor; Morris K. Udall, U.S. 
Representative; Jesus "Chuy" Higuera, 
Arizona State Senator). Arizonans 
nevertheless chose to make this tradeoff. 
Since they were paying Yniguez's salary, I 
had assumed it was their call whether 
Yniguez spent her work·time processing 
claims, promoting English or twiddling her 
thumbs. 

Not so, says the majority. Because the law 
in question requires Yniguez to speak, she 
acquires First Amendment rights in the 

'content and manner of that speech. Majority 
Op. at 12734·44. What Yniguez says, and in 
what tongue, is thus no longer a business 
judgment by her employer; it's a 
constitutional question. If Yniguez disagrees, 
she can haul her employer into federal court 
and force it to prove that the law's advantages 
outweigh her right to say what she pleases. 
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Nor is this pro forma, rationality review. As 
the interminable majority opllllon 
demonstrates, this is high-octane review 
involving all sorts of substantive judgments 
about the wisdom and efficacy of the law in 
question. Majority Op. at 12744-54. 

Such scrutiny is highly intrusive, as well as 
costly and time-consuming. We must ask 
ourselves, therefore, whether similar 
challenges could. be raised by other 
government employees with qualms about the 
laws they're hired to enforce. The alarming 
truth is that there's nothing unique about 
Yniguez's situation, nothing unusual about 
her claim. The same sort of challenge could be 
raised by just about every disgruntled 
government employee. 

Consider the following example: A Deputy 
Attorney General develops doubts about 
whether the death penalty is constitutional; 
he files a brief urging the state supreme court 
to vacate a death sentence. Can the Attorney 
General discipline him? Not anymore. Like 
Yniguez, the Deputy can claim the brief is his 
speech (after all, it carries his name) and he 
has First Amendment rights not to say things 
that chafe his conscience and offend the 
Constitution. He can argue, as does Yniguez, 
that the law in question serves no legitimate 
purpose; he can show, like Yniguez, that 
abandoning the law would make him more 
efficient. 

How can the state meet such a challenge? 
How can it hope to establish, to the 
demanding standard erected .by the majority, 
that its interest in pursuing the death penalty 

. outweighs the· Deputy's First Amendment 
right to espouse a contrary view? Whether the 
death penalty deters violent crime or serves 
other legitimate ends are questions about 
which reasonable minds differ; there are 
many--including some of my colleagues, see, 
e.g., Stephen Reinhardt, "The Supreme Court, 
The Death Penalty, and the Harris Case," 102 
Yale L.J. 205, 216 (1992) ("[T]he courts may be 
functionally incapable of handling death 
penalty cases fairly and judiciously. ")--who 
believe the death penalty is a cruel 
anachronism. The state couldn't demur that 
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the Deputy's superiors had made the policy 
judgmentand merely assigned him the task of 
implementing it. Yniguez's superiors had 
decided to promote the use of English and 
merely assigned her the job of implementing 
that policy. Like Yniguez, the prosecutor 
would be entitled to argue that the federal 
court should change his job description. 

*40 So too would zillions of other 
government employees, like the following: 

>I< City adopts bilingual policy to give non­
Anglophone residents better access to 
government services, but employee claims a 
First Amendment right to speak only 
English. In his view, use of other languages 
denies minority groups a fair opportunity to 
assimilate. 
>I< Social worker disagrees with county's 
policy of encouraging single mothers to 
enter the workforce and tells mother to stay 
home with her baby. 
>I< Public school teacher disagrees with school 
district's policy of teaching evolution and 
tells students that man sprang into being 
from the tears of the Egyptian god Ra-Atum. 
>I< Deputy sheriff thinks Miranda warning is 
silly and tells suspects, "Lawyers are 
slimeballs. 'Fess up, and the judge'll go 
easy on you. " 
>I< Recruiter for public university disagrees 
with state's affirmative action policy and 
tells minority applicants not to "expect any 
favors." 

Most cases may, after much litigation, be 
resolved in favor of the government. But 
there would be no way to keep them out of 
court. And in no case would the state be 
entitled to say, "We chose policy X because we 
had a hunch it might work, but we haven't 
any proof." No, indeed. When confronted 
with what will come to be known as 'a Yniguez 
challenge, states, cities, counties, even the 
federal government, will have to prove that 
their laws are worth the candle; courts will 
routinely make judgments traditionally 
reserved. for the legislature and the people 
themselves. By comparison, Lochner v. New 
York, 198 U.S. 45 (1905), will seem like a 
paean to judicial restraint. 
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Thbis problem cannot be solved by tinkering 
with the fine points of the rule announced 
today. The fault lies in the rule's central 
premise--the dangerous notion that 
government employees have a personal stake 
iri the words they utter when they speak for 
the government. The force of this idea will 
tuni government employment into a platform 
for endless attacks on government policy and 
governance into a tug of war between those 
who make the laws and those who enforce 
them. 

The majority masks the enormity of its 
departure by pretending this is just another 
employee-speech case like Pickering v. Board 
of Educ., 391 U.S. 563 (1968), or Waters v. 
Churchill, 114 S.Ct. 1878 (1994). But the 
question in those cases was whether 
employees could be disciplined for what they 
said as private citizens. In such 
circumstances, the Court explained, "[t]he 
problem ... is to arrive at a balance between 
the interests of the [employee], as a citizen, in 
commenting upon matters of public concern 
and the interest of the State, as an employer, 
in promoting the efficiency of the public 
services it performs through.its employees." 
Pickering, 381 U.S. at 568 (emphasis added). 
Yniguez's case has nothing in common with 
Pickering because the speech here belongs to 
the gov~rnment; there's nothing to balance. 

Under Pickering and Waters, Yniguez can 
try to change the law through the political 
process; she can speak out against Article 
xxvrn on her own time, and in any language 
she pleases; she can campaign for its repeal. 
This is much different from the right the 
majority creates for hero-the right to block 
government policy because she happens to 
disagree with it. 

*41 Twice in recent years has the Supreine 
Court relied on the pivotal distinction the 
majority ignores. In Rust v: Sullivan, 500 
U.S. 173 (1991), federally-funded medical 
clinics were prohibited from counseling about 
abortion; the clinics argued that this 
prohibition violated the free speech rights of 
their employees. The Supreme Court 
shrugged: Those who work in clinics that take 
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federal money must conform their on-the-job 
speech to federal law. This doesn't offend the 
First Amendment because "[t]he employees 
remain free ... to pursue abortion-related 
activities when they are ... acting as private 
individuals." Id. at 198-99. 

The Court again addressed the issue in 
Rosenberger v. University of Virginia, 63 
U.S.L.W. 4702 (U.S. June 29, 1995). The 
question in Rosenberger was whether the state 
could deny funding to a student publication 
based on its content. The Court said no, 
because the speech at issue. wasn't the 
government's. In reaching this conclusion, it 
distinguished Rust and Widmar v. Vincent, 
454 U.S. 263 (1981), as standing for the 
proposition that "when the State is the 
speaker, it may make content-based choices." 
63 U.S.L.W. at 4706. The Court went on to 
explain that it has "permitted the government 
to regulate the content of what is or is not 
expressed when it is the speaker or when it 
enlists private entities to convey its own 
message." Id. (emphasis added). 

Confronted with recent Supreme Court cases 
that cut the heart from its analysis, the 
majority responds with ... a footnote. Majority 
Op. at 12735 n. 24. And what a footnote! As 
best one can tell, the majority reads Rust and 
Rosenberger as applying only where the 
government uses a private party to 
disseminate its message, not where it speaks 
through its own employees. This would be a 
pretty good argument, were it not for two 
things: the Supreme Court's language and 
common sense. As for language, one need look 
no farther than the passage from Rosenberger 
underscored above. The Court there holds 
that government may control the content of 
speech both where "it is the speaker" and 
where "it enlists private entities to convey its 
own message." Rosenberger, 63 U.S.L.W. at 
4706. Since government "is the speaker" only 
through its employees, Rust and Rosenberger 
clearly encompass Yniguez's situation. In 
dismissing these cases as dealing with 
"entirely different circumstances," the 
majority overlooks what the Court in fact said. 

But put language aside and consider the 
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logic of the situation: What earthly reason 
would there be to give employees of 
government-subsidized entities fewer First 
Amendment rights than public employees? 
Does the majority think the government could 
refuse to fund an otherwise qualified private 
group because its employees speak out against 
the government? Or belong to the wrong 
political party? Or practice an unpopular 
religion? Surely not. Pickering, Waters and 
Branti v. Finkel, 445 U.S. 507 (1980), protect 
employees of private entities vying for 
government funding no less than public 
employees. The reason Rust and Rosenberger 
saw no First Amendment problem when 
government controls the speech of those who 
carry its message is that this is perfectly 
consistent with Pickering. Rust and 
Rosenberger stand squarely for the proposition 
that the government may write the script 
when it is the speaker. 

*42 This is not to say that Arizona's 
English-only policy is constitutional. As the 
majority and the concurrence point out, 
Article XXVIll makes it harder for many 
Arizonans to receive government services. A 
successful challenge might be raised by those 
whose ability to deal with their government is 
thereby impaired. Nor is the First 
Amendment the only basis on which the policy 
might be attacked; Yniguez also charges that 
the English-only policy violates.,equal 
protection and conflicts with Title VI of the 
Civil Rights Act of 1964, 42 U.S.C. § 2000d. 
No court has yet considered these arguments, 
which go more directly to the heart of this 
dispute. But to give Yniguez the right to 
decide what she will say when she is the 
state's agent opens the courthouse door to 
countless other employees who disagree with 
some expressive aspect of their jobs. While I 
understand my colleagues' eagerness to do 
away with a law they see as misguided and 
divisive, the price they pay is too high. No 
rational society can afford it. 

FN 1. All further references to Arizonans for 
Official English also include by implication Parks. 

FN2. We also hold that Yniguez is entitled to 
nominal damages. Given our affirmance on the 

Page 36 

merits, we need not rule upon the state defendants' 
claim that, in the event of a reversal, the plaintifrs 
attorney's fees award should be vacated. 

FN3. Judge Thomas Tang of Arizona was a 
member of the three-judge panel and the en banc 
court. He died on July 18, 1995, two days before 
the en banc oral argument. He was replaced on the 
en banc court by Judge Kozinski. Because the 
decision of the en banc court is essentially identical 
to the panel opinion, it is important to note that 
Judge Tang contributed greatly to that earlier 
opinion. Many of the ideas and much of the 
language was his. Although he was unable to 
participate in the deliberations of the en banc court, 
this decision reflects his views and his wise 
understanding of the Constitution. 

FN4. It should be noted that the bulk of the 
underlying facts in this case were stipulated to by 
Yniguez and the state defendants. Arizonans for 
Official English, however, makes certain factual 
allegations in its briefs on appeal that are 
unsupported or even contradicted by the record. 
Compare Opening Brief at 24 (Yniguez' use of 
Spanish "would interfere with the government's 
substantial interest in the efficiency of its 
workforce") with Stipulated Facts at 5 (Yniguez' 
use of Spanish "contributes to the efficient operation 
of the State"). Nonetheless, the organization made 
no effort to supplement the record on appeal or to 
seek a remand. Rather, it explicitly states in its 
brief that there are no material facts in dispute. At 
any rate, the facts stipulated to by Yniguez and the 
state defendants are in the main self-evident. 
Accordingly, our legal conclusions are based on the 
record as stipulated to by the original parties: 

FN5. Yniguez' original complaint, filed November 
10, 1988, named only the State of Arizona as a 
defendant.' She later filed an amended complaint 
including the other defendants. 

FN6. In particular, the court relied on the fact that 
"Mofford has officially stated that she intends to 
comply With Article XXVIII and expects state 
service employees, of which Yniguez is one, to 
comply with Article XXVIII." Yniguez, 730 
F.Supp. at 312. 

FN7. Because the district court found that Article 
XXVlll violated the First Amendment, it did not 
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reach the other constitutional and statutory grounds 
that Yniguez asserted for invalidating the provision. 

FN8. Asking this court to revisit issues already 
decided in Yniguez II, the cross-appellee state 
defendants assert that Yniguez's request for nominal 
damages is untimely because such damages were 
not specifically requested at trial, and their denial 
was not specifically appealed at that time. 
However, as we held in Yniguez II, Yniguez's 
blanket request for "al1 other relief that the Court 
deems just and proper under the circumstances," 
encompasses a request for nominal damages. 975 
F .2d at 647. In add ition, as to her appeal 0 f the 
district court's denial of such damages, Yniguez has 
precisely fol1owed the steps we described in that 
opinion. See id. at 647 & n. 2 (stating that Yniguez 
"may raise the issue of nominal damages in a future 
cross-appeal"). Similarly, Yniguez suggests that the 
appeal of Arizonans for Official English is untimely 
because its notice of appeal was not filed within 
thirty days of the date that our order permitting 
intervention was entered on the district court's 
docket. However, we retained jurisdiction over the 
case during that period in reviewing the suggestion 
of mootness filed by the state. We did not 
relinquish jurisdiction until after September 16, 
1992, when we filed our opinion rejecting the 
mootness suggestion. In that opinion, we 
specifically explained that "[t]he district court may 
now proceed to allow the parties to perfect their 
appeals and to conduct further proceedings in 
conformity with our dispositions." Yniguez II, 975 
F.2d at 648. Although for some reason no mandate 
issued thereafter, the district court received the case 
back on November 5, 1992, and Arizonans for 
Official English timely flied its notice of appeal 
within thirty days of that date. 

FN9. All further references to Arizonans Against 
Constitutional Tampering include. by implication 
Espinosa. 

FNI0. The federal government of the United States 
has never recognized English as the "official 
language." either under the Constitution or federal 
law. See generally Perea, Demography and 
Distrust: An Essay on American Languages, 
Cultural Pluralism and Official English, '77 Minn. 
L.Rev. 269, 271-81 (1992) (noting that Continental 
Congress issued official publications in German and 
French. as well as English, and that the Framers 
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purposely gave no special designation to English). 
As one academic commentator has explained, "early 
political leaders recognized the close connection 
between language and religiouslcultural freedoms, 
and they preferred to refrain from proposing 
legislation which might be construed as a restriction 
on these freedoms." Heath, Language and Politics 
in the United States, in Linguistics and 
Anthropology 267, 270 (1977). Recent efforts to 
establish English as the official national language 
have not succeeded. See H.R.J. Res. 81, 101st 
Cong., 1st. Sess. (1989); SJ. Res. 13, l00th 
Cong., 1st Sess. (1987); see also Comment, The 
Proposed English Language Amendment: Shield or 
Sword?, 3 Yale L & Pol'y Rev. 519 (1985); Harris 
v. Rivera Cruz, 710 F.Supp. 29, 31 (D.P.R.1989) 
(stating that "[iJn the United States, there is no 
official language, and if prudence and wisdom (and 
possibly the Constitution) prevail, there 'never shall 
be"). But cf. Soberal-Perez v. Heckler, 717 F.2d 
36, 42 (2d Cir.1983) (asserting that "English is the 
national language of the United States"), cert. 
denied, 466 U.S. 929 (1984); DaLomba v. 
Director, 337 N .E.2d 687, 689 (Ma.I975) (stating 
that "English is the official language of this 
country"). 

FN 11. Besides Arizona, the states that have adopted 
such provisions are: Alabama, Ala. Const. amend. 
509; Arkansas, Ark.Code Ann. § 1-4-117; 
California, Cal. Const. art. III § 6; Colorado, 
Colo. Const. Art. II § 309; Florida, Florida 
Const. art. II § 9; Georgia, Ga.Code Ann. § 50-3­
30; Hawaii, Haw, Const. art. XV § 4; Illinois, 

I1I.Code § 460120; Indiana, Ind. Code Ann. § 1-2­
10-1; Kentucky, Ky.Rev.Stat. Ann. § 2.013; 
Mississippi, Miss.Code Ann. § 3-3-31; Nebraska, 
Neb. Const. art. I § 27; North Carolina. N.C. 
Gen.Stat. § 145-12; North Dakota, N.D. 
Cent. Code § 54-02-13; South Carolina, S.C.Code 
Ann. § 1-1-696; Tennessee, Tenn.Code Ann. § 4­
1-404; and Virginia, Va.Code Ann. § 22.1-212.1. 
Compare Meyer, 262 U.S,. at 395 (stating that 
"twenty-one States besides Nebraska have enacted 
similar foreign language laws") (argument of 
defendant). Two of these states-California and 
Hawaii--are in our circuit. The "official-English" 
provisions in these states, like those of other states 
besides Arizona, appear to be primarily symbolic. 
See, e.g., Puerto Rican Org. for Political Action v. 
Kusper, 490 F.2d 575, 577 (7th Cir.1973) (noting 
that official-English law appears with laws naming 
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state bird and state song, and do~s not restrict use 
of non-English languages by state and city 
agencies). Article III, section 6 of the California 
Constitution merely establishes English as the 
official language of the state of California; it 
imposes no prohibition on other languages and does 
not affect their use in the functioning of state 
government. Hawaii's provision is unlike 
California's in that it recognizes both English and 
Hawaiian as official state languages, but it. too 
appears to have little practical effect. Given the 
extent to which the California and Hawaii 
provisions differ from Article XXVIII, our opinion 
in this case should not be construed as expressing 
any view regarding their constitutionality. 

FNI2. At the oral argument before' the panel, 
Arizonans for Official English partially endorsed the 
Attorney General's reading of Article XXVIII. 
While purporting to agree with the Attorney 
General that the provision's mandate that the state 
and its subdivisions "shall act in English" covered 
only official governmental acts. the organization 
nonetheless suggested vaguely that its interpretation 
of the provision was broader than that of the 
Attorney General, and that it might. for example. 
construe the provision as prohibiting state 
employees from speaking another language in the 
performance of their duties when unnecessary to do 
so. The organization's briefs to the panel were 
even less clear in indicating its position regarding 
Article XXVIII's proper scope. The briefs were, 
first of all, quite reticent on the question. However, 
the arguments asserted in support of the provision 
were quite sweeping, and seemed most appropriate 
to an extremely broad prohibition on the use of non­
English languages by government officials and 
employees. Although we would, even absent these 
briefs, be entirely unconvinced by the proffered 
limiting construction (see below), we find "[tlhat 
construction even less plausible in light of the broad 
purposes that [the appellants] insist[ ] underlie the 
[provision]." Luind v. Grimmer, 30 F.3d 1115, 
1123 n. 8 (9th Cir.1994) (citing Erznoznik v. City 
of Jacksonville, 422 U.S. 205, 217 (1975». Before 
the en bane court, Arizonans for Official English's 
and the Attorney General's explanations as,to,the 
initiative's scope were confused and self­
contradictory. At best, they shed little light on how 
the amendment could rationally be construed in a 
limiting manner and at worst they helped make it 
clear that it could not be. 
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FN 13. Similarly. Article XXVIII also describes 
English as the language of "all government 
functions and actions." § 1(2). Under no sense of 
either "functions· or '''actions'', are the two words 
limited to official acts. Cf. Powers v. Ohio, 499 
U.S. 400 (1991) (finding state action in prosecutor's 
peremptory challenges of prospective jury 
members). We note also that the initiative's ballot 
materials and publicity pamphlets do not support the 
Attorney General's post·hoc construction of Article 
XXVIII. Instead, they described the "meaning and 
purpose," of the initiative to the voters in far 
broader terms. See Bussanich v. Douglas, 733 
P.2d 646, 647 (Ariz.App.1986) (examining ballot 
materials and publicity pamphlets in construing an 
initiative). 

FN14. The Attorney General has only stated that a 
narrow construction "may ... be necessary to avoid 
conflict" with the federal constitution, and his 
analysis on the point was based on the Equal 
Protection Clause of the Fourteenth Amendment 
rather than the First Amendment. 

FN15. The district court held that the Eleventh 
Amendment barred State Senator Gutierrez from 
suing state officials in federal court to challenge 
Article XXVIII's application to legislators. The 
district court concluded that these state officials 
lacked the power to enforce Article XXVIII against 
him and thus could not be proper federal defendants 
under Ex Parte Young. See Yniguez, 730 F. Supp, 
at 311. This ruling is not before us on appeal and 
we intimate no opinion as to its merits. However, it 
is important to note t~at the court's ruling does not 
mean that Article XXVIII's broad reach imposes no 
chilling effect upon the speech of legislators. Even 
if it were true that state officials have no authority 
to punish a legislator who violates Article XXVIII. 
it remains the case that legislators are required to 
comply with the state constitution and that harmful 
consequences may flow from violation of its 
provisions. including the possibility of civil liability 
as a result of the initiative's enforcement provision. 
Thus, whatever Gutierrez's particular power to 
bring this suit in federal court, the First Amendment 
interests of state legislators are properly considered 
as part of an inquiry into Article XXVIII's 
overbreadth. 

FN 16. The Court's recent decision in United States 
v. National Treasury Employees Union, 115 S.Ct. 
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1003 (1995), is entirely consistent with" our 
conclusion that if we find Article XXVIII to be 
unconstitutional, we must invalidate it on its face. 
In National Treasury Employees Union, the Court 
considered a challenge to a part 0 f a statute that 
restricted the ability of persons in all three branches 
of the federal government to receive honoraria for 
making speeches or publishing articles. Although 
the Court upheld the constitutional challenge flIed 
on behalf of "rank-and-flle" civil servants in the 
executive branch, it offered three reasons for not 
also invalidating the provision as to senior officials 
in that branch, a group that was not before the 
Court. First, the Court explained that the senior 
officials received a 25 percent salary increase that 
was intended in part to offset the financial loss that 
the honoraria ban might cause. Id. at 1018-19. 
Second, it concluded that different jUstifications 

. might support applying the ban to senior officials 
than to rank-and-flle members. Id. at 1019. 
Finally, it concluded that relief could not be 
afforded in the manner ordered by the Court of 
Appeals without "tampering with the text of the 
statute[.]" Id. None of these factors is present 
here. First, all public officers and employees are 
treated identically under Article XXVIII. None 
received any compensating benefits. Second, if the 
article is unconstitutional as to civil servants, it is 
necessarily unconstitutional as to officers and 
elected officials. 'See Yniguez, 730 F.Supp. at 314; 
cf. Bond, 385 U.S. at 132-33. Finally, unlike in 
National Treasury Employees Union, here the relief 
we afford is simple and requires no tampering with 
the text of the measure. 

FNI7. We have no doubt, however, that even under 
the relatively relaxed test for expressive conduct set 
out in U.S. v. O'Brien, 391 U.S. 367 (1968), 
Article XXVIII would be unconstitutional. Under 
O'Brien, "a government regulation is sufficiently 
justified if it is within the constitutional power of the 
government; if it furthers an important or 
substantial governmental interest; if the 
governmental interest is unrelated to the suppression 
of free expression; and if the incidental restriction 
on alleged First Amendment freedoms is no greater 
than is essential to the furtherance of that interest." 
Id. at 377. Article XXVIII fails at least the final 
prong. See discussion, infra at §§ IIID(4) and 
IIID(6). 

FN18. The paradoxical attempt to classify choice of 
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language as conduct is useful, perhaps, in 
underscoring the weakness of the strict conduct! 
speech distinction. As the example of American 
sign-language illustrates, we describe various kinds 
of physical conduct-whether the making of specific 
sounds' or specific hand movements--as language 
when they have reached a level of sophistication in 
grammatical structure and vocabulary to allow them 
to convey complex ideas with a sufficient degree of 
accuracy. See Johnson, 491 U.S. at 404 (in 
deciding whether particular conduct is protected by 
the First Amendment, asking "whether '[a]n intent 
to convey a particularized message was present, and 
[whether] the likelihood was great that the message 
would be understood by those who viewed it' ") 
(quoting Spence v. Washington, 418 U.S. 405,410­
11 (1974». 

FN19.It is important to recall, by contrast, that a 
monolingual person does not have the luxury of 
making the expressive choice to communicate in 
one language or another. If that person is to speak 
at all, it is in a single language which may not be 
English. 

FN20. Conversely, the deliberate choice to speak to 
someone in a language, that he or she does not 

'understand may convey a strong message of 
exclusion. 

FN21. We would only add that to ignore the 
substance of speech and to look solely to fomi 
when analyzing the impact of a prohibition on 
speech is to be wholly mechanical and artificial. 
That approach to constitutional analysis ill serves 
the purpose of the Bill of Rights and denigrates the 
judicial function. When the effect of banning a 
form of speech is to prevent receipt of the message 
by the intended audience, it cannot seriously be 
argued that the ban is innocuous because it applies 
only to the mode of speech. Moreover, 
notwithstanding Chief Judge Wallace's assertion, 
see Wallace, concurring in dissent at 12781, the 
Court has found modes of speech to be protected by 
the First Amendment. For example, the Court has 
repeatedly protected a speaker's right to deliver his 
message anonymously. Mclntrye v. Ohio Elections 
Com'n, 115 S.Ct. 1511 (1995); Talley v. 
California, 362 U.S. 60 (1960). In those cases, the 
Court did not hold that the speaker could not 
deliver an identical message without anonymity, 
rather that the speaker might not do so. Here, 
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prohibiting delivery of all messages in languages 
other than English ensures that many Arizonans will 
not receive certain messages at all. 

FN22. The distinction between affirmative and 
negative rights, though its legitimacy has been much 
disputed in academic circles, continues to find favor 
with the Supreme Court. See, e.g., DeShaney v. 
Winnebago County Dep't of Social Servs, 489 U.S. 
189, 196-97 (1989) (rejecting the view that the 
Constitution imposes "affIrmative obligations" on 
the state). In some instances, the line separating the 
affirmative from the negative is hard to draw-even 
though it may be critical to the ,outcome of a case. 
Compare Union Free School Dist. No. 26, 457 
U.S. at 855-56 (asking "whether the First 
Amendment imposes limitations [upon the school 
board's power) to remove library books from high 
school and junior high school libraries") (plurality 
opinion) (emphasis added), and id. at 878 (stating 
that the right at issue does not involve "any 
affirmative obligation to provide students with 
information or ideas") (Blackmun, J., concurring) 
(emphasis added), with id. at 886 (complaining that 
"the plurality suggests that there is a new First 
Amendment 'entitlement ' to have access to 
particular books in a school library") (Burger, C.J., 
dissenting) (emphasis added). In the present case, 
however, there can be no doubt that Article XXVIII 
represents a prohibition on non-English speech, not 
simply a failure to provide it. 

FN23. The dissent's statement that the speech in 
this case cannot be easily pigeonholed into one of 
the traditional legal categories is fully consistent 
with our analysis. However, unlike the dissent, we 
conclude, for the reasons discussed infra at 12736­
39, that the speech prohibited by Article XXVIII of 
the Arizona Constitution more closely resembles 
public cancern than private concern speech. Chief 
Judge Wallace's attempt to distinguish the speech of 
public employees who communicate information 
relating to governmental functions in languages 
other than English from off-the-job-speech in which 
public employees communicate their personal 
opinions relating to governmental matters only 
serves to prove our point conclusively. If the latter, 
as Judge Wallace correctly says constitutes speech 
of public concern, see Wallace, concurring in 
dissent at 12782-83, so, a fortiori, must the former. 

FN24. The Court's statements concerning the 
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state's authority to make content-based distinctions 
when it is the speaker are not to the contrary. See 
Rosenberger v. Rector and Visitors of Univ. of 
Va., ll5 S.Ct. 2510 (1995); Rust v. Sullivan, 500 
U.S. 173, 111 S.Ct. 1759 (1991). In both cases, 
the Court granted the government broad, but not 
unlimited, power to regulate government-subsidized 
speech of private parties. Rosenberger involved 
government subsidization of speech by private 
parties pursuing their own goals, Rust government 
subsidization of speech by private parties carrying 
out a government program. Neither Rosenberger 
nor Rust concerned the authority of the state to 
penalize the speech of its public employees, let 
alone to adopt a general prohibitory rule of 
sweeping applicability regarding such speech. We 
do not believe that isolated statements in these cases 
were meant to rewrite the Court's public employee 
speech doctrine. Nor do we believe that words 
used in cases dealing with wholly different issues 
should be wrenched from their context and applied 
mechanically to entirely different circumstances. 
While Rosenberger is of very recent origin, Rust 
has been with us for over four years. Rust has 
been cited more than 50 times by circuit courts, yet 
not once has it been applied in the context of a 
restriction on the speech of public employees. Rust 
is simply irrelevant here. In any event, we note 
that both cases demonstrate there are limitations on 
the restrictions that the state may impose. It is rare 
that governmental power is absolute, and 
constitutional limitations are wholly inapplicable. 
While government may certainly regulate or control 
speech when it is the speaker, it does not have 
unlimited power'to regulate such speech; here, as 
elsewhere, it must act within constitutional 
constraints. ' The government could not, for 
example, force all public employees to wear pro-life 
lapel pins or deliver a pro-life message whenever in 
the performance of their work they communicate 
with members of the public, any more than it could 
require delivery of a pro-choice message under 
similar circumstances. To say that in most 
circumstances the government may regulate content 
by compelling or prohibiting on-the-job delivery of 
a particular message is a truism. However, 
pronouncing that truism does not resolve the 
question before us. It merely helps us reach the 
central issue of this' case: 'Is the particular 
regulation--here, one that drastically affects not only 
public employees but also countless Arizonans who 
need desperat~ly to communicate with their 
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government-constitutional? 

FN25. We note that in Gutierrez. v. Municipal 
Court, 838 F.2d 1031 (9th Cir.1988), vacated as 
moot, 490 U.'S. 1016 (1989), while striking down 
an English-only rule applicable to the private speech 
of Los Angeles Municipal Courts employees on the 
ground that it violated Title VII, we explained that 
sC?rious constitutional questions would arise if such a 
rule were to forbid communication in Spanish with 
the non-English-speaking public. Id. at 1044 n. 
19. 

FN26. In Virginia Citizens, the Court struck down 
a statute declaring it unprofessional conduct for a 
licensed pharmacist to advertise the prices of 
prescription drugs, holding that the statute violated 
the First Amendment. Specifically, it found that the 
government's suppression of the flow of 
prescription drug price information violated 
consumers' right to receive the information. Id. at 
770. 

FN27. The alternative is, of course, to apply the 
strict scrutiny test. See Rutan, 110 S.Ct. 2735 & n. 
'4. See also discussion infra at 12737-39. 

FN28. The dissenters concluded that it is wholly 
irrelevant whether the restrictions at issue are 
justified on the basis of the *employer" interests of 
efficiency and effectiveness, or broader interests. 
See id. at2751 n. 3 In their view, there is "no 
reason in' policy or principle" why the· government 
should not be free to further even its broader 
interests through appropriate restrictions on 
employee speech. Id. 

FN29. The fact that the Supreme Court, deciding 
these cases in the 19205, struck down the language .. 
restrictions in Meyer and Tokushige as violative of 
due process does not lessen their relevance. 
Substantive due process was the doctrine of choice 
for the protection of fundamental rights during the 
first part of this century, although it has now largely 
been replaced by other constitutional doctrines. 
See, e.g., Halter v. Nebraska, 205 U.S. 34, 42 
(1907) (similarly framing free speech claim in term 
of property rights). It should therefore be clear that 
the Court's formal labeling of the right as failing 
under the rubric of substantive due process does not 
control our consideration of it--and, in fact, the 
Court subsequently explicitly recharacterized Meyer 
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as protecting First Amendment freedoms. . See 
Griswold v. Connecticut, 381 U.S. 479, 482 

. (1965); see also Epperson, 193 U.S. at 105-06 
(First Amendment case considering Meyer as 
relevant but noting that it "was decided before the 
Court expressly applied the specific prohibitions of 
the First Amendment to the States"); Yassky, Eras 
of the First Amendment, 91 Col. L.Rev. 1699, 
1733 (1991) (describing Meyer as First Amendment 
case); Tribe, American Constitutional Law 1319-20 
(2d ed.1988) (noting that Justice McReynolds wrote 
Meyer "[u]sing the tools of his time," but that it has 
been reinterpreted as embodying First Amendment 
principles). 

FN30. The dissent in Bartels v. Iowa, 262 U.S. 404 
(1923), which applied equally to Meyer, strongly 
emphasized this point. 262 U.S. at 412. The 
majority, however, remained unpersuaded that these 
concerns outweighed the fundamental rights at 
issue. 

FN31. The dissent treats Guadalupe Organization, a 
case that does not even discuss the First 
Amendment and which focused on the right to be 
instructed in a foreign language about a foreign 
culture, as the touchstone for deciding this First 
Amendment challenge. We agree with Guadalupe 
Organization to the extent that it sets forth the 
advantages that accrue from encouraging those 
living in this nation to learn English and' to share in 
our use of a common language. At the same' time 
we recognize that cultural diversity and tolerance of 
differences are among our nation's greatest 
strengths, as is our unwillingness to impose 
uniformity or orthodoxy by fiat. This court's 
position regarding linguistic and cultural diversity 
and the. constitutionally-permissible means for 
promotion of our growth as a unified nation are the 
ones expressed in this majority opinion and the 
concurrence of Judge Brunetti whose separate 
statements on this point we fully endorse. We 
disapprove, however, the part of Guadalupe 
Organization on which the dissent relies and which 
it quotes at pages 12779-81. By doing so, we do 
not intend to unsettle the holding of our 'earlier 
decision; the question resolved in Guadalupe 
Organization is not before us, and we do not 
consider the part of the opinion we disapprove 
essential to the conclusion the Guadalupe 
Organization court reached. 
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FN32. Cf. Hernandez v. New York, 111 S.Ct. 
1859, 1872 (1991) (noting that in some contexts 
proficiency in particular languages might be 
"treated as a surrogate for race"); but cf. Carmona 
v. Sheffield, 475 F.2d 738, 739 (9th Cir.1973); 
Soberal-Perez v. Heckler, 717 F.2d 36, 41 (2d 
Cir.1983), cert. denied, 466 U.S. 929 (1984). 

FN33. We note, once again, a strong similarity 
between this case and Meyer. Because the 
invalidated Nebraska statute to a large extent 
targeted the substantial German-American 
community' in that state (and was enacted in the 
wake of World War I), Meyer has been viewed as a 
precursor to modem equal protection doctrine. 
Tribe, supra, at 1320 n. 13; Hernandez, 111 S.Ct. 
at 1873. This reading of Meyer is strengthened by 
the fact that one of the laws struck down in Bartels 
v. Ohio, 262 U.S. 404 (1923), its companion case, 
specifically singled out the German language for 
repression. See Bartels, 262 U.S. at 410 n. 2 
(statute allowed teaching of non-English languages 
as elementary school subjects, "provided that the 
German language shall not be taught"). Even 
Justice Holmes, who otherwise dissented from the 
majority opinion, agreed that that statute was 
unconstitutional. Bartels, 262 U.S. at 413 (Holmes, 
J., dissenting). The speech of unpopular groups, of 
course, often meets with hostility and repression, 
though it is more commonly the message that is 
targeted than the language in which it is 
communicated. Given the link between unpopular 
speech and unpopular groups, it is not surprising 
that even some of our most venerable First 
Amendment precedents have an (albeit implicit) 
equal protection component. See, e.g., Barnette, 
supra (Jehovah's Witnesses); New York Times v. 
Sullivan, 376 U.S. 254 (1964) (black civil rights 
activists). 

FN34. Indeed, an award o'f nominal damages in 
recognition of society'S interest in vindicating the 
disputed right is singularly appropriate in First 
Amendment overbreadth cases such as this, for a 
successful plaintiff in an overbreadth case has 
convinced the court to strike down a law that 
would, if left standing, chill the constitutionally 
protected speech of large numbers of other 
members of society. 

FN I. I do not mean to suggest that my worthy 
colleague would discriminate against public 
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employees. They would fare no worse in his 
regime than private employees. Judge Kozinski 
would strip the latter of the fruits of the basic job 
protection provisions that they fought for so long 
and so bitterly. See Judge Kozinski's dissent in 
Sanders v. Parker Drilling Co., 911 F.2d 191, 204 
(9th Cir.1990), in which Judge Kozinski advocated 
upholding permanent discharges of employees on 
the basis of mere suspicion, notwithstanding a just­
cause-for-discharge clause. 

FN 1. She has been joined by Arizonans Against 
Constitutional Tampering (AACT), but this opinion 
will generally hereafter refer only to her for 
notational convenience. 

FN2. I see no substantial difference between 
employees and state officials when the officials are 
performing the business of the state. 

FN3. I use the word "language" to refer to those 
bodies of words and their pronunciation and 
methods of combining them which are used and 
understood by a considerable community and 
established by long usage. See Webster's Third 
New International Dictionary 1270 (1986). Most 
prominently mentioned in this case are English and 
Spanish. 

FN4. I undertake this explication with some disquiet 
because a jurisdictional question broods over this 
case. Yniguez herself no longer works for the 
State. That certainly moots her claim for injunctive 
relief. The Attorney General says that the State has 
expressly waived its Eleventh Amendment defense 
to nominal damages, but Yniguez did not ask for 
those damages in the district court. It seems 
unusual to allow her to now appeal the failure of the 
district court to grant those damages. See 
Fitzgerald v. Century Park, Inc., 642 F.2d 356, 359 
(9th Cir.1981) (declining to consider plaintiffs 
request for nominal damages raised for the first 
time on appeal). As to AACT, we have no 
evidence before us to indicate that it meets the 
requirements of the traditional standing doctrine. 
See Hunt v. Washington State Apple Advertising 
Comm'n, 432 U.S. 333,343,97 S.Ct. 2434, 2441, 
53 L.Ed.2d 383 (1977). However, we have 
declared a special rule that public interest group 
'sponsors and supporters of initiative measures have 
standing as of right. See United States v. City of 
Oakland, 958 F.2d 300, 301 (9th CiLI992); 
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Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525, 

527-28 (9th Cir.1983), afrd, 790 F.2d 760 (9th 

Cir.1986); Washington State Bldg. & Constr. 

Trades Council v. SpeUman. 684 F.2d 627, 630 

(9th Cir.1982), cert. denied, 461 U.S. 913, 103 

S.Ct. 1891, 77 L.Ed.2d 282 (1983). The same rule 

must apply to public interest group opponents of 

initiative measures. Thus, I pres~ on. 


END OF DOCUMENT 
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