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u. S EQUAL EMPLOYMENT OPPORTUNITY COMM[SSION
Washington D C 20507 .

- February .14, 1996

Mr. James Jukes .

Assistant Director

- for Legislative Reference ,
Office of Management and Rudget
Washington, D.C. 20503

Dear Mr. Jukes{

This is in response to the Office of Management and Budget 8
request for the Equal Emplcyment Opportunity Commission’s (EEOC)
views on S. 356, the Language of Government Act»of 19¢95.

As requested, EEOC has reviewed S. 356 to determine its .
‘implications for enforcement of Title VII of the Civil Rights Act
of 1964, as amended (Title VII), and Commission operations. As a
symbolic matter, the bill seems 1ntended to broadly prohibit the
use of languages other than English in a broad range of ‘
government activities. Such a prohlbltlon would conflict with
Title VII jurisprudence on national origin discrimination, and
-affect the Commission’s own enforcement operations, in ways set
forth below. On the other hand, much of the language of the bill
is so ambiguous that its practical impact on Title VII v ;
interpretations and Commission operations may be negllglble. -
That very ambiguity is' troubling, ‘however, because it will
-generate confusion and potential overreactlon both in and out91de
of the government '

Discussion

, Under Commission pollcy, gspeak- Engllsh only rules are-

 presumed to have an adverse impact based on national origin, and
therefore violate Title VII unless they are shown to be job
related and consistent with business necessity. 'The Commission
‘presumes that prohibiting employees from speaking their primary
language, or the. language they speak most comfortably, can create
a dlscr;mlnatory working env1ronment 29 C.F.R.. sect:.on‘lscs 7
(1995) . . < ‘ ,

1" Note that the Ninth Circuit has rejected the Commission’s
position that adverse impact from speak-English-only rules can be
presumed. See Garcia v. Spun Steak Co., 998 F.2d 1480 (9th Cir.
1993), cert.denied, 114 S.Ct. 2726 (1994). In the Ninth Circuit,
a plaintiff must prove that a group has been adversely affected by
a speak- Engllsh only rule before the employer will be requlred to
justlfy it. ‘ ; (
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Thus, under Title VII, any rule limiting employees’ rights
to speak their native language must be narrowly drawn and
necessary to accomplish a legitimate business purpose. It will
be almost impossible for an employer to justify, under Title VII,
a rule that requires employees to speak kEnglish at all times,
including on breaks and at lunch time. In contrast, an employcr
generally will be able to justify requiring employees to speak
only English at times necessary to perform the business function
-- when close coordination among coworkers is requlred (for
example, in performing surgery or on construction sites where
accidents are likely to occur) or when communicating with
English speaking- customers

As noted above, the tone of the Language in Government Act
conflicts with the Commission’s interpretation of Title VII in
that the bill seems intended to discourage the use of languages
other than English. However, its prohibitions are vaguely worded
and it is unclear whether, by whom, or how it would be enforced.

First, we note that, as to communications between employees,
the bill’s impact appears to be limited to federal employees. It
requires English as the official language only for federal
government operations and apparently does not directly affect.
private sector or state and local employers.

Second, it is not clear whether or not the bill conflicts
with Title VII. It specifies that it is not intended to
"restrict the rights of any individual in the United States," and

" does not repeal existing laws except where such laws “directly
contravene' thc language of the Act. Section 2(b). It is not at
all clear whether the Title VII "rlght" to speak languages other
than English -- absent business necessity -- ‘"directly
contravene" this bill. If so, Title VII would presumably be
superseded at least as to the "official buslness" for whlch the
Act requires the use of English.

On the other hand, the bill specifies that it is "not
intended to discourage or prevent the use cf languages other than
English in any nonofficial capacity." Section 2(b) (2). This
statutory language may be intended to preserve the Title VII

- prohibition on speak-English-only rules that apply to all
employee communications at all times on the job. Because the
term "nonofficial" is not defined, however, it is unclear what
activities are authorized by the bill to be conducted in.

- languages other than English. It is unclear, for example,
whether the bill would treat private conversations among
employees about matters on which they are working as -
"nonofficial," or whether, alternatively, any interaction among
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- employees durlng "official" working hours would be defined as

"official business" that must be conducted in Engllsh :
Similarly, the bill provides that the Government is obliged to
"encourage greater opportunities for individuals to learn the
English language." Section 3(a). This might be construed to mean
that an English- only rule whose stated purpose is to promote
learning English is consistent with "business nece331ty“ within
the meaning of Title VII # and/or that the Commission is not
permitted to challenge: such a rule

Thlrd, it is unclear exactly what governmental actions the
bill prohibits. S. 356 specifies only that the federal

- government, shall conduct its "official business" in English and

that people cannot be denied service because they communicate
only in English. "Official business" is defined as "those
governmental actions, documents, oxr policies which are

enforceable with the full weight and authority of the
Government, ' Section 3{(a). (emphasis added). The bill then sets

forth a number of exceptions that are not "official business,"

including teaching foreign languages, actions to protect the
public health, or actions that Pprotect victims of crime. or
crlmlnal defenéants Id.

The EEOC currently publishes numerous documents, including

. informational brochures and EEO posters, in multiple languages.

The Commission also uses languages other than English when

: communlcatlng with non- Engllsh‘speaklng charglng parties,

including in intake interviews and in issuing right-toc-sue
letters. Because such actions ensure protection of the rights of
non-English speakers, they are necessary for the full enforcement
of Title VII'’s prohibitions on national origin discrimination.

The 1ntent of this blll may be to prohlblt the government
from publishing or conveying any information in any language
other than English, except as to the enumerated exceptions.
However, it is not evident that governmental issuances that

: Note, however, that in a recent challenge to an English-

only rule, the Commission introduced -evidence that prohibiting
employees from using their native language actually inhibits the

English learning process. See EEOC v. Wynell, Inc., No. H-92-3938
(S.D.Tex.) (decided March 29, 1995).

3 In EEOC v. Wynell, Inc., the Commission challenged a day
care center’s. rule that employees must speak English-only at all
times. It argued, among other things, that prohibiting non-English
speaking employees from speaking Spanish denied them an equal
opportunity to express themselves and to learn new skills, damaged
their self esteem, and created an environment of intimidation.
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-explain existing laws or government operations constitute
"enforceable" governmental action or documents. -

Finally, the enforcement mechanism created by the bill for
any violation of its terms is incoherent. The bill specifies
that government services cannot be denied solely because the
person speaks only English. Since the EEOC conducts its business
in English and makes all advice or guidance available in English,
as well as in other languages, it is difficult to see how any
person could allege that Commission actions vioclated the bill or
caused injury. It is unclear how any individual could have
standing to challenge government action that is communicated both
in English and in other languages. Moreover, such dual
communication does not violate the right to receive information ‘ '
in English, and would not appear to impose "“injury" on English
speakers in any event. See Section 3(a) (granting standing to
"any person alleging injury ar;slng from a violation" of the
Act).

As noted above, the EEOC is extremely troubled by this bill.
With respect to this agency’s operations, the bill has the
- potential to leave some of the most vulnerable employees
uninformed about their rights and thus unprotected. Moreoveyr, it
seems likely to prompt an argument that the Commission cannot
challenge English-only rules. While the Commission believes that
such an argument would ultimately fail, it is virtually certain
that a great deal of time and taxpayer dollars will be spent
-attempting to resolve those disputes.

Slncerely,'

Clalre Gonza es
Director of Communications
and Legislative Affairs

cc:A Gilbert F. Casellas
Chairman
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a significant employee orientation or training period is
invelved.’

4. Privacy Concerns

There is no limitation in Section 112 which would limit
usage and access of such information solely for the pilot purpose
of work authorization. :

5. . No number limits

Also there are no limits on the number cof employers or
locations for these pilots. In effect, the pilot could become a
. defacto national program without any limitations. These are the
very same criticiems this Administration used against the
original Simpeon bill.

doo4
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If your response to this request. for views is- srmple (e.g., concurlno comment) we prefer that you respond by e- marl or

by faxing us this response sheet.

If the response is simple and you prefer to call, please call the branch-wrde line shown below (NOT the analyst‘s line)
to leave a message with.a legislative assrstant o o

You may also respond by: '

(1) calling the analyst/attomey's drrect line (you will be connected to vorce marl if the ana!yst does not answer); or

. (2) sending us'a memo or letter

Please include the LRM number shown above, and the subject shown below ’

TO: M. Jill GIBBONS’ 395-7593
Office of Management and Budget )
Fax Number: 395-3109

FROM: __ . e _©  (pate)

(Name)

(Agency)

(Telephone)

SUBJECT: OMB Request for Views RE: S356, Language of Government Act of 1995

- The foltowing is the response of our agency to your request for views on the ebove-captio'ned subject:

Concur

No Objedinn .

) No Comment

Seeprnpbsed edits on pages

. cher:

" FAX RETURN of | pages; attached to this response sheet
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) - 104TH CO*\IGRESS o
" 1ST SESSION S 356

To amend title 4, United States Code, to declare English as the official
language of the Government of the United States.

1IN THE SENATE OF THE UNITED STATES
FEBRUARY 3 (legislative dav JANUARY 30), 1995

Mr. SHELBY (for himself and Mr. COVERDELL) introduced the following bill;
which was read twice and referred to the Committee on Governmental Affairs

A BILL ,
To amend titlé‘4 United States Code, to declare English

as the official language of the Government of the Umted
States.

Be. zt enacted by the Senate cmd House of Representa—
‘f‘wes of tke United States of Amemca n C’ongress assembled
SECTION 1 SHORT TITIE ‘

ThlS Act may be mted as the “Language of Govern-‘
ment Act of 1995” |
SEC. 2. FINDINGSAND CONSTRUCTION

(a) FixpiNGgs.—The Congress ﬁnds and deelares

that—

© N A L R W N =
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M ihe ‘United States is_comprised of individ-

‘uals and groups from diverse ethmc cultural, and
lmgmstlc backgrounds

(2) the United States has benefited and contin-

~ ues to benefit from this rich diversity;

(3) throughout the history of the Nation, the -

' common thread bmdmg those of differing back-

grounds has been a common language

(4) in order to preserve unity in. (hversmy, and

to prevent dnnslon along linguistic lines, the United

Staﬁes should maintain a language common to all
people; - | |
(5) English has historically -been the common -

: ylang'uage and the- language of opportumty in the

Umted States |
(6) the purpose of this Act is to _help immi-
grants better assimilate and take full advantage of

- economic and occupational opportunmes in the Umt-

ed States

(7) by learning the Engﬁsh Ianguage, immi-

- grants will be empowered with the language skills

‘and literacy necessary to become réspo‘nsible’ citizens

and productive workers in the United States;

(8) the use of a s'ilig'le'common language in the

' condoct of the '.Fede'ral Government’s- official busi- -

S a5 85618




1 ness will promote efﬁciency and fairness to all -peo-'-" :
) " :ple;'.,_ | T , | :
3 - . | (9) Enghsh should be recogmzed in law as the
4 language of official busmess of the Federal Govern— ‘
5 ment; and _ ' 3
6 (10) any monetary savings derived by the Fed- '
7 eral Government from the enactment of th1s Act
| 8‘ should be used for the. teachmg of non- Enghsh
9 speakmg ummgrants the English language
10 (b) CONSTRUCTION —The amendments made by sec-'
11 tion 3— |
12 | (1) are not intended in an}.y way to 'discriminate
13 ) | agamst or restrict the nghts of any md1v1dual in the B
14 “United States
15 " (2) are not intended to 'disc‘oufage or prevent
16 the use of languages other than English in any
- 17 nonofﬁclal capacity; and
l8 | (3) except where an ex1st1ng law of the United |
19  States directly contravenes the amendments made by
20 section 3 (euch as by requir-ingthe use of a language
21 ' othexj than 'Eng.lish for '}of.ﬁcial business of the Gov-
22 -ernlnent of the United States), are not intended" to
23 : l'epeal lexi_'stin'g laws of the United States, |

-85 856 IS
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' SEC. 8. ENGLISH AS THE OFFICIAL LANGUAGE OF GOVERN-

‘amended by addmg at the end the follomg new chapter:

- “CHAPTER 6—LANGUAGE OF THE
|  GOVERNMENT

“Sec. : ‘

“161. Declaration of official language of Government. .
““162. Preserving and enhancing the role of the official language. -
“163. Official Government actmtnes in English.

“164. Standing.

4165. Definitions.

“§161. Declaration of official language of Govern-

o ‘ment
“The ofﬁelal language of the Government of the
United States is Enghsh

“§ 162 Preserving and enhancmg the role of the offi- |

cial language ’ ‘
“The Government shall have an affirmative obligation
to preserve and enhance the role of Enghsh‘as the official

languége of the United States Goverﬁment' Such obliga-

tlon shall mclude encouragmg greater opportummes for in-
dmduals to learn the Enghsh language
“§ 163. Official Government act1v1t1es in Enghsh

~*(a) CONDUCT OF BUSINESS. -—The Govemment
shall conduct 1ts ofﬁelal busmess in Enghsh

“(b) DENIAL OF SERVICES —No person sha}l be de-

med services, assmtanee, or faclhtles, directly or mdlrecﬂy '

fSSMIS

(a) IN GENERAL ———Tltle 4 Umted States Code is
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3
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8
9
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1
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13
14

15
16
17
18

19
20

21
22

23

24

25

5
provided by the Government sélely. because the;,person .
commumcates in Enghsh -
“(c) ENTITLEMENT. -——Every person in the Umted‘
States is entitled to— | |
' “(1) commumeate w1th the Government in Eng-
vlish; |
“(2) receive information ‘froni' or centribute”in-
formation to the Govermnent in English; and
“(3) be mformed of or be subJect to ofﬁcml or- .\
ders in Enghsh
“§164. Standing a o
“Any person ‘alleging i mJury ansmg from a violation
of this  chapter shall have standmg to sue in. the courts -
of the Umted States under sections 2201 and‘2202» of title "
28, United States Code, and for such other relief as mey

be considered appropriate by the courts.

.“§ 165. Deﬁmtlons

“For purposes of this ehapter
“1) GOVERNMENT —Thé term ‘Government’
means all branches ,of the Government of the United
- States and all employees and ofﬁeials of "the Govern-
ment of the _United States Wh}le performingfofﬁcial |
:ibusmess - | | | 5 )
“(2) OFFICIAL BUSINESS —The ‘term oﬁﬁcxal ‘

'businesS’ means those governmental actions, docu-

" eS5 85615 .
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2
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| _ ments, or pohmes which are enforceable with the full

not melude—-

“(A) teaching of foreign lang_uages§

are not enforceable in the United States '
“(C) actlons documents, or pohc1es nec-

essary for international relations, trade, or com-

xnerce; | | - |
“(D) actions or documents that protect the

pubhc health

“(E) actions that protect the nghts of vie-

| _tlms ef enmes or criminal defendants and

“(F) documents that tmhze terms of art or

phrases from languages other than English.”.
(b) CO\*FORMNG AMENDMEI\T —The table of chap-

" ters for title 4, Umted S_tates Code, is axnended by addmg

‘at the end the fo}lowing new item:

“g, Language of the GOVErTMent ..............oooooveeooeeerreeseeeremmrssree 1617,

SEC 4. PREE&IPTION

" This Act (and the. amendments made by this Act) ;

shall not preempt any iaw of any State
SEC. 5. EFFECTIVE DATE. |

The amendments made by sectlon 3 shall take effect

upon the date of enactment of this Aet except ‘that no

. 588618 .

welght and authonty of the Govermnent but " does -

“(B) actions, documents, or policies that



.
1 l suit may ‘be commenced.‘: to. enforce or determihe ﬁghts
Lo 2 under the amerid;heﬁts until J anuary 1, 1996.
| 0
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THE_WHLTE HOUSE
OFFICE OF DOMESTIC POLICY

CAROL H. RASCO
Assistani 1o the Prasident for Domestic Policy

Tor w QU‘JW\M : | ‘

Draft response for POTUS
andl forward to CHR hy:

Dralt response for CHR hy:

Please reply directly 1o the writer
(copy o CHR) by

Please advise by:

Lel's discuss:
For your information: / '

Reply using form code:

File:

Send copy to (original 1o CHR;;

Schedule 7: I Accept ClPending - [ Regret

Designee to attend:

Rertuarks:

CLINTON LIBRARY PHOTOCOPY
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CONGRESSIONAL HISPANIC CAUCUS
STATEMENT ON "ENGLISH-ONLY" MEASURES

(2*

'{L:»

The Congrmunal Hispanic Caucus (CHC) advoeatcs the promotion of greater
cross-cultural understanding between different racial and ethnic groups in the
United States. Our cultural and linguistic richness should be conserved and

‘developed. Multilingualism is vital to American interests and individual rlghts

The CHC strongly opposes "Enghsh«only and similar language rastnctxomst
measures. Numerous bills have been introduced in the 104th Congress that
~propose to make English "the official language of the government of the United
States." These proposals are dangerous, unnecessary and short-sighted.

S

i

* English-only is unnecessary: NoonexsconténdmgthatEnghshceaSetobemn
primary language. According to the Census, over 97 percent of Americans speak
'English. Furthermore, only 0.06 percent of federal documents are in languages other -
than English, according to the General Accounting Office (GAO) Newcomers to our
country are learning Englxsh faster than ever before. .

i dermi : litiveness Inaneramwhchfour
of ﬂve jobs are created thwugh exports thc suppressmn of other Ianguages makes it
- more difficult to do business with other nations.

i 1 The Arizona 'Engllsh-only initiative
has been found to be unconstitutional by tbe Ninth Circuit Court in Yfiguez v.
Arizonans for Official English. Accordmg toithe Courts it violates the Fnst
Amendment right to free speech.

found that employees knowledge of dxverse languages made govemment more
efficient and less costly The Arizona law and legislation pending in Congress would
outlaw communication between elected ofﬁmals and their constituents in any language
but Enghsh

: ent:. Millions of tax-paymg
cmzens and resxdents would be unable to aooess and commumeate with their
government. That would include residents of"Puerto Rico, Native American
reservations and U.S. territories in the Pacific, whose right to commumcate in a
native language is protected by treaty or custom. ¥ :
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o L . . e L s English-
0n1y provisions would ban the use of other languages in developmg relanons with
other countries. In addition, multilingualism assists in national security efforts
through the development of coded commumcauons and the collecnon of sensitive
intelligence information. | V

. Emmummmm@mmm Health and immunization policies
~ will be harder to implement if the government cannot successfully communicate with
non-English-speakers. In addition, police will be hindered when gathering

information and interviewing nen-Enghsh-speakmg witnesses.

Enghsh-only has nothing to do w;th

improving education or educanonal opportumnes Instead of facilitating learning and
communication, proponents of English-only focus on prohibiting the use of other
languages. Bilingual education, on the other hand, teaches children English and
facilitates their learmng of math, science and other areas of challengmg content at the
same time.

glish-o ares are intrusive and divisive: English-only measures would tell
Amencans how to talk for the first time in 219 years of our history. Enghsh-only
measures are divisive and encourage dlscnmmatlon against Americans whose first
language is not English. ~

’ The CHC«sponsored lchslanon, The Enghsh Plus Resoluuon (H Con Res. 83)
introduced on July 13, 1995, would have the United States Government pursue policies
that encourage all Americans to learn or maintain skills in a language other then English
and become fully proficient in English by expanding educational opportunities. The
Resolution also supports policies that provide services in languages other than English as

needed to facilitate access to essential finctions of government and protect fundamental
nshts

a
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D U. S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

Senator Ted Stevens

Chairman

Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This letter is in response to your request for the
Administration s views on S. 356, "The Language of Government Act
of 1995. This bill would.halt Federal. governmentfact1v1t1es
conduetedmin 1anguages~oum er.-thar l.nglash it also would 1mpose
various restrictions on the use of other languages for official
Federal government activities. For the reasons set out below,
the Administration cannot support the bill. If the Congress
passed this legislation, we would recommend to the President that
he yeto it.

1. Effect of the Bill

S. 356 would eliminate all governmental actions that are
conducted in languages other than English, except those actions
falling within enumerated exceptions. S. 356 declares English
the official language of the Government. See S. 356, §3(a).!

It alst provides that "[tlhe Government shall conduct its
q££}c1al business in English." 1Id. S. 356 defines "official
bu51ness"‘generally as "those governmental actions, documents, or
policies which are enforceable with the full weight and authority
of the Government," but makes clear that certain governmental
actions which otherwise qualify as "official business" are not
subject to the general ban on the use of languages other than
English. Id. Governmental actions which do not constitute

1 8. 356 defines "Government" as "all branches of the
Government of the United States and all employees and officials
of the Government of the United States while performing official
business.” Id. at §3(a).

PHOTOCOPY
PRESERVATION



2
"official business"” fer purposes of 8. 356, and which therefore
could be taken or conducted in languages other than English,
include: :

(A) teaching of foreign 1angﬁages;.

(B) actions, documents, or policies that are not-
enforceable in the United States;

(C) actions, documents, or policies necessary for
international relations, trade, or commerce;

(D) actions or documents that protect the publlc
health;

(E) actions that protect the rights of v1ct1ms of
crimes or criminal- defenggg%s, and —

(F) documents that utilize terms of art or phrases from
languages other than English.

1d.

S. 356 would repeal all existing Federal laws that "dlrectly
contravene[s]" its provisions banning Government communlcatlon in
-languages other than English, "such as [laws that require] the
use of a language other than English for official business of the
Government." Id. at §2(b).? 1In sum, S. 356 would eliminate all
governmental actions conducted in a language other than English,
except those actions expressly exempted from the bill's
definition of‘"off1c1al business.

S. 356 states that it would not directly discriminate or
restrict the rights of those under existing laws. But it is
difficult to see how this bill would "promote efficiency and
fairness to all people" and not "discriminate against or restrict
the rights of" individuals in the United States who speak a
language other than English and have limited English proficiency
(LEP) .

The bill would have a direct, adverse impact on Federal
efforts to ensure equal access to educatlon, access t%#federally
égggedsGovernment_serylces, and“part1c1patlon in_the elec%oral
process. It would further segregate LEP communities f¥om the
polltlcal and social mainstreams by cutting off Government
dialogue with persons having limited English proficiency, by

2 g. 356 appears to eliminate only Federal laws which
mandate Government communication in languages other than English.
The bill provides that "[the] Act (and the amendments made by
[the] Act) shall not preempt any law of any State." . Id. at §4.
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prohibiting language assistance by Federal government employees,
and by limiting the delivery of Government services to many
taxpaying Americans not proficient in English who otherwise might
not be aware of available services. Clearly, efforts to
integrate these political communities would be more effective
through full governmental support of English language
instruction.

2. There Exists No Problem Requiring the Deslgnatlon of English-
as the Official Language.

S. 356 proposes to declare English the official language of
the United States for all Federal government business. This
declaration is unnecessary. The overwhelming majority of Federal
Government'’'s official business is conducted in Engllsh and over
99.9 percent of Federal government documents are in English.?
According to a recent GAO study, only 0.06 percent of Federal
government documents or forms are in a language other than
English, and these are mere translations of English documents.
These non-English documents, such as income tax forms, voting
assistance information, information relatlng to access to medical
care and to Government services and information, were formulated
to assist taxpaying individuals who are LEP and are subject to
the laws of this country.

As the President has stated, there has never been a dispute
that English is the common and primary language of the United
States. According to the 1990 Census, 95 percent of all
residents speak English. The 1990 Census also reports that
although 13.8 percent of residents speak languages other than
English at home, 97 percent of these residents above the age of
four speak English "well" to "very well". These figures
demonstrate that there is no resistance to English among language
minorities. In fact, there is an overwhelming demand for English
as a Second Language (ESL) classes in communities with large
language minority populations. For example, in Los Angeles, the
demand for ESL classes is so great that some schools operate 24
hours per day and 50,000 students are on the waiting lists city-
wide. In New York City, an individual can wait up to 18 months
for ESL classes. ‘

In very few instances, languages other than English are used
in official Government business. In these instances, the usage
may promote vital interests, such as national security; law
enforcement; border enforcement; communicating with witnesses,
aliens, prisoners or parolees about their rights; and educational
outreach to inform people of their rights or to assure access to

3nFederal Foreign Language Documents," GAO Rep. No. D-95-
253R (Prepared at the request of Sen. Richard C. Shelby, sponsor
of S. 356).
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Government services, such as police protection, public safety,
health care and voting. 1In all. of these areas, S. 356 would
limit the effectiveness of Governmerit operations by preventing -
adequate and appropriate communications between Government
officials or employees and the publlc

Language barriers are among the greatest obstacles to
effective law enforcement in immigrant communities. The use of a .
language other than English is indispensable in some of these
efforts. Investigations, reporting, and undercover operations
may require the use of a language other than English,
particularly in matters involving the Drug Enforcement
Administration (DEA), the Immigration and Naturallzatlon Service
(INS) and .the Border Patrol.

Furthermore, S. 356 would prohibit the use of interpreters
and the use of another language by Government lawyers and
'employees while interviewing complainants or wltnesses .or
reviewing witness statements or foreign documents. ~Also, the

- prohibition of 1nterpreters in-judicial and administrative

proceedings, .especially in civil, immigration, and some criminal
matters, would raise serious due process concerns, as discussed
below. A requirement that Federal government employees use only
English would dramatically hamper. attorneys abilities to perform
their duties effectively.. ‘

3. S. 356 Would Generate Frivolous Litigation and Chill
' LegitimatérGovernment Action“ :

S. 356 would create a- private cause of action for anyone who
belleved that he or she had been injured by the Federal ‘
government’s communication in a language other than English.
Since some non-English services provided by the Government do not
fall within one of the bill’s exceptions, the provision of'these
services would violate the law. .A complaining individual would
be able to sue the Government in Federal court for damages and
for equltable rellef

It is unclear what harm S. 356 is intended to prevent. or
what rights the cause of action would protect. Virtually all of
the Federal government’s official business is‘conducted in
English. Therefore, actual injury to an individual due to a
failure to conduct all activities in English is highly
"conjectural This prqv181on is clearly unnecessary.

The language in S. 356 creating this cause of actlon is
vague and would encourage lawsuits 'against the Government by "any
person alleglng injury arising from a violation" of these
proposed laws. This language not only would waive the soverelgn
immunity of the Federal government, but also would allow attorney
fees for prevailing plaintiffs. This measure would invite
frivolous litigation against the Government and further clog our
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Federal court system.” More importantly, it would have a chilling
effect upon Federal agencies and employees and deter them from
performing vital tasks and delivering important informational
services in languages other than English.
4. S. 356 is subject to serious constitutional challenge..

A. Free Speech

Although it is difficult to predict how the Supreme Court
ultimately would resolve arguments that S§. 356 violates. _
constitutional free speech protections, the bill reasonably could
be challenged on at least two theories: 1) the bill’s language
‘restrictions are inconsistent with Meyer v. Nebraska, 262 U.S.
390 (1923) and its progeny; and 2) the bill’s language
restrictions are facially overbroad in violation of Federal
employees’ free speech rights and of LEP residents’ rights to
communicate with government.

First, in a series of decisions rendered by the Supreme
Court, the Court invalidated somewhat similar State and local’
statutes requiring the use of English in various public and other
settings. See e.g., Meyer, supra (statute forbidding instruction
before high school except in English). 1In Meyer, the Court
‘'opined that by enacting English-only restrictions, the Nebraska
legislature had "attempted materially to interfere .. with
the opportunities of pupils to acquire knowledge.”  Id. The
Court concluded that the English-only requirements before it
violated the Constitution: "The protection of the Constitution
extends to all, to thosé who speak other languages as well as to
those born with English . on the tongue." Id. ‘

. Meyer and its progeny raise a serious issue about the
compatibility of English-only legislation with the First
Amendment rights of persons dealing with Government. These
decisions arguably apply directly to S. 356 because the bill
would require teachers and day care workers in Federal
establishments to use only English in dealing with the children .
under their care, a result indistinguishable from the effect of
the statutes at issue in Meyer and its progeny. More generally,
to the extent that Meyer indicates that the attempt to express
oneself and to deal with the Government in one’s own language is
a matter of First Amendment concern, S. 356 would be vulnerable
to challenge under the "fundamental rights" strand of Equal
Protection andlysis. See, e.dq., Attorney General of New York v.

Soto-Lopez, 476 U.S. 898, 906 n.6 (1986) ("It is well established
that . . . where a law classifies in such a way. as to infringe

constitutionally protected fundamental rights, heightened
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scrutiny under the Equal Protection Clause is required.").?

Moreover, late last year, the United States Court of Appeals
for the Ninth Circuit relied upon the First Amendment to
invalidate an English-only provision. In an en banc decision,
Yniguez v. Arizonans for Official Engligh, 69 F.3d 920 (9th Cir.
1995), petition for cert. filed, 64 U.S.L.W. 3439 (U.S. Dec. 20,
1995) (No. 95-974), a divided court declared that English-only
requirements in the Arizona constitution were facially overbroad
in violation of the free speech rights of State government
employees. The pertinent provision of the Arizona constitution
provides that English is the official language of the State of
Arizona. It also requires that, with certain exceptions, the
State. and its political subdivisions, including all government
officials and employees performing government business,
communicate only in English. See id. at 928. The Ninth Circuit
majority concluded that the Arizona provigion constituted a
prohibited means of promoting the English language, concluding
that "[tlhe speech rights of all of Arizona’s state and local
employees, officials, and officers are .. . . adversely
affected in a potentially unconstitutional manner by the breadth
of [the provision’s] ban on non-English governmental speech.™
Id. at 932.

Second, the bill is subject to attack on the ground that it
impairs free communication between Government officials and LEP
residents. For example, the bill could be attacked as violative
of the free speech rights of Members of Congress under the Speech
or Debate Clause, U.S. Const., Art. I, §6. If S. 356 were
enacted, Members of Congress and their staffs would be hampered
" in communicating effectively with constituents and members of the
public who are LEP, for example, in press releases, newgletters,
responses to complaints or requests for information, or speeches
delivered outside the Congress. A court well could conclude that
an application of S. 356 that prevented a Federal legislator from
communicating effectively with the persons he or she represented
interfered with a core element of the process of representative
government established by the Constitution.

Although several Federal courts have held that the
constitutional guarantees of due process and equal protection do
not impose an affirmative duty upon the government to provide
routine government services in languages other than English, see
e.g., Guadalupe Org., Inc. v. Temple Elementary School Dist., 587
F.2d 1022 (9th Cir. 1987); Carmona v. Sheffield, 475 F.2d 738
(9th Cir. 1973); Toure v. United States, 24 F.3d 444 (24 Cir.
1994); Soberal-Perez v. Heckler, 717 F.2d 36 (2d Cir. 1983),
cert. denied, 466 U.S. 929 {(1984); Frontera v, Sindell, 522 F.2d
1215 (6th Cir. 1975), these decisions do not address or undermine
the separate free speech analysis found in the Meyer line of
cases.
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The bill also implicates the First Amendment rights of LEP
residents to receive vital information and petition the
. Government for redress of grievances in a language which they can
comprehend. The Ninth Circuit majority suggested that the First
Amendment rights of Arizona residents to receive information are
implicated by the ban, stating that:

[blecause [the Arizona constitutional provision] bars
or significantly restricts communications by and with
government officials and employees, it significantly
interferes with the ability of the non-English-speaking
populace of Arizona "‘to receive information and
ideas.’" ' : ‘

Id. at 941 (citation omitted.)

Likewise, S. 356 could be held invalid for infringing upon the
free speech of persons dealing with the Federal government and on
Government officials and employees carrying out their
governmental duties.

B. Equal Protection

S. 356 also is subject to challenge on various equal
protection grounds. The Constitution prohibits discrimination on
the basis of ethnicity or national origin. See Yick Wo v.
.Hopking, 118 U.S. 356, 369 (1886). Several ethnic and national
origin minority groups in this country include large numbers of
persons who do not speak English proficiently. One could argue
that the restrictions in S. 356 discriminate on their face
against members of these groups by denying them fair and equal
access to government. Where a statutory classification expressly
utilizes a suspect criterion, or does so in effect by a
transparent surrogate, the Supreme Court has subjected the
classification to strict scrutiny without requiring a
demonstration that the legislature’s purpose was invidious. See
Shaw _v. Reno, U.S. , 113 8.Ct. 2816, 2824 (1993). A
court could conclude that S. 356 discriminates on the basis of
national or ethnic origin, and as such is subject to strict
scrutiny.

- In his opinion for the Court in Hernandez v. New York, 500
U.S. 352 (1991), Justice Kennedy discussed the link between race,
ethnicity, and language. In that case, the Court rejected the
petitioner’s claim that a prosecutor had unlawfully
discriminated, where the prosecutor exercised a peremptory
challenge to exclude a juror on the ground that the juror might
have difficulty accepting a translator’s rendition of Spanish-
language testimony. Justice Kennedy wrote, "It may well be, for
-certain ethnic groups and in some communities, that proficiency
in a particular language, like skin color, should be treated as a
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surrogate for race under an equal protectlon analysis." 1Id. at
371 (plurality opinion). Additionally, in its equal protectlon
analysis, the Court has acknowledged that an individual’s primary
language skill often flows from his or her national origin. See
Yu Cong Eng v. Trinidad, 271 U.S. 500, 513 (1926); see also
Meyer, 262 U.S. at 401 (recognizing the differential effect of
English- only leglslatlon) :

S. 356 also is subject to attack upon the ground that its
stated purposes are pretexts for invidious ethnic or national-
origin discrimination.  If enacted, S. 356’s language .
restrictions presumptively would have a disprOportionate,, 
negative impact on individuals who were not born in the United
States or other English-speaking countries, and ‘indeed, on many
native-born citizens whose."cradle tongue" is not Engllsh Under
the Equal Protection Clause, dlsproportlonate racial, ethnic or
national origin impact alone is insufficient to prove purposeful
discrimination. Washington v. Davis, 426 U.S. 229, 239 (1976) .
However, "an invidious discriminatory purpose may often be
inferred from the totality of the relevant facts, including the
fact, if it is true, that the law bears more heav1ly on one
[group] than another m Id. at 242. :

Practically all of”the persons whom the language
restrictions would deny effective access to the governmental
services would be members of ethnic or national origin minority
groups. In some immigrant and national origin minority ‘
communities throughout the country, high percentages of community
members would be negatively affected by the proposed ban on .
communications in languages other than English. A court could
find that the disproportionate, negative impact on these '
communities, coupled with recent anti-immigrant rhetorlc and
actions, demonstrated 1nv1dlous purpose. :

C. Due Process

The bill also would be subject to attack on the ground that
it violates the due process rights of non-English speakers who
are parties to civil and administrative proceedings involving the
Government. A number of Federal courts have held that due
process requires the use of a translator in a deportation
proceeding where the alien involved does not understand English.
See Ganarillas-Zambrana v. Bd. .of Immigration Appeals, 44 F.3d
1251, 1257 (4th Cir. 1995); Drxobnv v. INS, 947 F.2d 241, 244
(7th Cir. 1991); Tejeda-Mata v. INS, 626 F.2d 721, 726 (9th
Cir. 1980), cert. denied, 456 U.S. 9%4 (1982). The courts have
recognized an alien’s constitutional right to have proceedings
communicated in a language the alien can understand, despite the.
fact that deportation proceedings are civil in character and
therefore, less deserving of the full panoply of due process
protections reqguired. in criminal proceedings. See Abel v.
United States, 362 U.S. 217, 237 (1960). - '
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The immigration setting is only one example of how a due
process challenge could be posed in an administrative or civil,
judicial proceeding. The prohibition of interpreters in any such
proceedings has serious implications for the due process rlghts
of private partles with limited English proficiency. '

5. S. 356 Would Impa;r Relations with Native ‘Americans.

The broad language of S. 356 is at odds with the
longstanding principle of government-to-government relations
between the Federal government and Indian tribes. From its
earliest days, the United States has recognized that Indian
tribes possess attributes of sovereignty. Cherokee Nation v.

. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). In addition, in early
Indian treaties, the United States pledged to "protect" Indian
tribes, thereby establishing one of the bases for the Federal
trust responsibility in our government-to-government relations
with Indian tribes. See Seminole Nation v. United States, 316
U.S. 286, 296-97 (1942). These principles -- the sovereign
powers of Indian tribes to engage in self-government and the
Federal trust responsibility to Indian tribes -- continue to
guide our national policy toward Indian tribes. ‘

Pursuant to this national policy, Congress has enacted
numerous statutes that affirm the authority of Indian tribes to
engage in self-governance, see e.qg., Indian Self-Determination
Act, 25 U.S.C. §450; Indian Tribal Justice Support Act, 25 U.S8.C.
§3601, and which seek to preserve Indian culture pursuant to the
Federal trust responsibility, see e.q., Native American Graves
Protection and Repatriation Act, 25 U.S.C. §3001. In the Native
American Languages Act, 25 U.S.C. §§2901-2905,. Congress combined
the policies of self-governance and cultural preservation in a
single piece of legislation. See also 25 U.S.C. §2502(d).
Recognizing that Indian languages are an essential aspect of
tribal culture, this Act authorizes tribes to '"preserve, protect,
and promote the rights and freedom of Native Americans to use,
practice, and develop Native American languages." 25 U.S.C.
§2903. To this end, the Act affirms the right of Indian tribes
to conduct instruction in Native American languages in federally
~ funded schools in Indian country and allows exceptions for

teacher certifications for certain Federal programs where these
certifications would hinder the employment of qualified teachers
of Native American languages. - Id.

S. 356 conflicts with the specific manifestations found in
the Native American Languages Act and related statutes. These
laws would be repealed if S. 356 were enacted. This would impede
severely Federal government relations with Native Americans.

6. S. 356 Would Limit Bilingual Education, Causing LEP Students
to Fall Behind in School. '



. S 356 would repeal all laws whlch confllct wlth 1ts purpose.
of limiting all official Government business to the English ’
language. The" lmpact would be devastatlng to LEP chlldren 1n
thlS country : :

' For example, S. 356 would conflict with and therefore repeal'
Title VII of the Blllngual Education Act, which assists school .
districts in meeting their- obllgatlons under the Civil Rights Act
of 1964, and with the Supreme Court ruling in Lau v, Nlchols of
1974. Both established that school districts ‘have a
- regponsibility 'to prov1de equal: educational opportunity to LEP
students. Hence, Title VII provides diréct Federal funds to
‘implement programs targeted toward assisting linguistically
diverse studentsg. .These programs assist. LEP . students master
English and achieve in all academlc areas-.

- The Blllngual Educatlon Act already stresses the need to
promote a child’s ‘rapid learning.of English. As Pre81dent '
Clinton recently ‘commented on bilingual- education, “[t]he issue
is whether children who come here, [or whose "cradlé tongue" is A
not English] while they are learnlng English; should also be able.
to learn other things....The issueé is whether or not we’re going
to value the culture, the ‘traditions- of everybody and also
recognize that we have a solemn obligation every day in every way~
to let these children live up. fo the fullest of their God- given
capacities." Bilingual education helps erisure that LEP
children learn English while remaining current in other subjects.
Otherwise, language minority children who are unable to keep up
with their English-speaking classmates fall behind in' coursework
- and are more likely than other chlldren to drop out of school.
‘Denying LEP children a meaningful education in . a language
‘comprehen51ble to them during the perlod in which they are
~learning English -- the basic purpose of bilingual education --
~denies them an: equal educational opportunlty Lau v. Nichols, -

414 TU.8. 563 (1974) \ ‘

7. 8. 356 Would Repeal Minority Language Provisions in the
" Voting Rights Act, Limiting Meaningful Electoral
'Part1c1patlon by Language Mlnorlty Populatlons.

In addltlon S. 356 would effectively repeal the mlnorlty
,1anguage provisions . of the Voting nghts Act (VRA) because they
are in conflict. Where S. 356 requires the use of only Engllsh
‘the VRA requires the. use of a language other than English in
enforcement efforts. The VRA has ‘two provisions, Section 203 and
Section 4(f)(4) that protect minority language voters. These
provisions' apply to States and counties. and require that they

4Pres:Ldent Wllllam J. Cllnton s address to the Hlspanlc
Caucus Instltute Board and Members, Washlngton, D.C. September
27, 1995 : ‘ . : T
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provide minority language information, materials, and assistance
to enable minority language citizens to participate in the
electoral process as effectively as English-speaking voters.

Section 203 was added to the VRA in 1975, in recognition of
the fact that large numbers of American citizens who spoke
languages other than English had.been effectively excluded from
participation in our electoral process. Under Section 203, the
relevant language minorities are defined as "persons who are
American Indlan, Asian-American, Alaskan Natives' or of Spanish
heritage." The rationale for Section 203 was identical to and
"enhance (d) the policy of Section 201 of removing obstructions at
the polls for illiterate c¢itizens." S. Rep. No. 295, 94th Cong.,
l1st Sess. (1975) at 37. Congress recognized, as had the Federal
courts, that "meaningful assistance to allow the voter to cast an
effective ballot is implicit in the granting of the franchise.®
S. Rep. No. 295, 94th Cong., 1st Sess: (1975} at 32. Congress
found that the denial of the right to vote among such citizens
was "directly related to the unequal educational opportunities
afforded them, resultlng in high illiteracy and low voting
participation." 42 U.S.C. §1973aa-la(a). The judgment Congress
rendered in 1975 on this regime showed that it understood that
historically, minority language individuals$ have not had the same
educatlonal opportunities as the majority of citizens.

The VRA helps many Native Americans and some other language
minority citizens, especially older 1nd1v1duals, who continue to
speak their traditional languages and live in isolation from
English-speaking society. 1In addition, Puerto Ricans, who makeup
a significant percentage of the Hispanic population in the United
States, are citizens by birth. .Many Puerto Ricans have Spanish-
as their native tongue, and they may require some language
assistance in casting an informed ballot. Also, many Hispanic
citizens who attended school in the Southwest and in many other
parts of this country as late as the 1950’'s were educated in
segregated schools. Some of these citizens still need language
assistance. ‘ :

As Senator Orrin Hatch noted in connection with the 1992
extension of Section 203, "[t]lhe right to vote is one of the most
fundamental of human rights. Unless the Government assures
access to the ballot box, citizenship is just an empty promise.
Section 203 of the Voting Rights Act, containing bilingual
election requirements, is an integral part of our government’s
assurance that Americans do have such access...." 8. Rep. No.
315, 102d Cong, 2nd Sess., 1992 at 134. :

In fact, Congress has recognized and understood the need for
minority language voting assistance. It has extended Section 203
twice and the provision is now in effect until 2007. Each
enactment and amendment of Section 203 enjoyed strong blpartlsan
support and the support of the Ford, Reagan and Bush
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Administrations.

Sectiéon 203 is carefully targeted toward those communities
with high numbers of language minority, United States citizens of
voting age, who, according to the Census, are not fully
proficient in English. Thus, as English-language proficiency
increases among the language minority population, minority
language coverage should diminish.

Rates of both voter registration and actual participation in
elections by minority language individuals have increased since
Section, 203 was enacted. We are convinced that providing
bilingual materials, instruction, and assistance makes a real
difference at the polls for minority language citizens with
.limited English language abilities. The effect of enacting S.
356 and thereby rescinding Section 203 and -the other minority
language protections of the VRA would be to disenfranchise an
American minority community that only recently has had the
opportunity to engage meaningfully in participatory democracy.

‘8. S. 356 Would Make Government Programs Less Efficient.

The language of S. 356 claims that the "use of a single
common language in the conduct of the Federal government’s
official business will promote efficiency and fairness to all
people". Again, it is unclear how this would occur. To the
contrary, S. 356 would promote administrative inefficiency and
the exclusion of LEP persons from access to the Government and
its services. 8. 356’s mandate for "English only" in Government
would emasculate Government agencies and other governmental
bodies. It would prevent them from making particularized
judgments about the need to utilize languages in addition to
English in appropriate circumstances. It is in the best interest
of the Government -- as well as its customers -- for the public
to understand clearly Government services, processes and their
rights. -

The Government should not be barred from choosing in
-specific circumstances to communicate with its LEP citizenry in
languages comprehensible to these persons. S. 356 would hinder
the implementation -of law enforcement and other governmental
programs, .such as tax collection; water and resource
conservation; and promoting compliance with the law, e.g., by
providing bilingual investigators and providing translations of
compliance, public, or informational bulletins issued by Federal
agencies. o

The Ninth Circuit Court of Appeals recently agreed with this
reasoning in striking down the State of Arizona’s official
English law. Ynigquez, supra. The court found that the State
government’s use of languages other than English in communicating
with LEP persons, increased efficiency rather than harmed it, and
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the court held that an English-only law prohibiting the use of
different languages by government served no significant
governmental interest. Id. at 942-43,

9. S. 356 Is Inconsistent With Our Pluralistic Society.

Finally, S. 356 would promote division and discrimination
rather than foster unity in America. We fear that passage of S.
356 would exacerbate national origin discrimination and
intolerance against ethnic minorities who look or sound "forelgn"
and may not be English proficient.

In fact, the strategic use of languages other than English
has been used successfully by the Justice Department’s Community
Relations Service to help ease occasional community and racial
conflicts through mediation, negotiation and conciliation, and
community outreach. Prohibiting the use of languages other than
English would undermine Government efforts to avoid conflict
through peaceful mediation and improving community relations and
may escalate racial and ethnic tensions in some areas in this
country.

We must publicly and privately recognize, respect and
celebrate the linguistic diversity of our society as part of its
cultural diversity. §S. 356 would erect barriers to full access
to and participation in the democratic.government established by
the Constitution for all of the Nation’s people.

English is universally acknowledged as the common language
of the United States. But the passage of S. 356 would increase
administration inefficiency and exclude LEP Americans from
education, employment, voting and equal participation in our
society. In these fiscally difficult times, Government
efficiency and economy would be better promoted by allowing
Government agencies to continue their limited use of other
languages to execute their duties effectively. Moreover, for the -
reasons stated earlier, S. 356 would be subject to serious
constitutional challenge.

Our language alone has not made us a nation. We are united
as Americans by the principles enumerated in the Constitution and ’
the Bill of Rights: freedom of speech, respect for due process,
representative democracy and equality of protection under the
law.

Thank you for requesting the Administration’s views on S.
356, the Language of Government Act. The Office of Management
and Budget has advised that there is no objection to submission
of this report from the standp01nt of the Admlnlstratlon s
program.
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TESTIMONY BY REP. LINCOLN DIAZ-BALART (FL-21)
 BEFORE THE CONSTITUTION SUBCOMMITTEE
- OF THE HOUSE JUDICIARY COMMITTEE
ON BILINGUAL VOTING REQUIREMENTS
APRIL 18, 1996

I WOULD LIKE TO THANK CHAIRMAN CANADY FOR HOLDING TODAY'S
HEARING ON THE IMPORTANT ISSUE OF BILINGUAL VOTING ASSISTANCE I
APPRECIATE THE OPPORTUNITY TO TESTIFY.

I STRONGLY OPPOSE ALL ATTEMPTS TO PROSCRIBE THE USE OF
BILINGUAL VOTING ASSISTANCE.

. I BELIEVE THAT BILINGUAL ASSISTANCE WITH THE VOTING PROCESS
IS A VALUABLE TOOL IN HELPING ALL AMERICANS PARTICIPATE AS FULL
CITIZENS. _SURPRISINGLY, MOST NON-ENGLISH SPEAKING CITIZENS ARE
NATIVE-BORN, ACCORDING TO U.S. CENSUS BUREAU FIGURES. AS A~
NATIVE AMERICAN, IN NO INSTANCE DOES A CITIZEN HAVE TO PASS AN
ENGLISH PROFICIENCY TEST, NOR A LITERACY TEST, IN ORDER TO
EXERCISE HIS CONSTITUTIONALLY GUARANTEED RIGHT TO VOTE.

FOR EXAMPLE, PUERTO RICANS, WHO ARE*U.S. CITIZENS, MAY
REGISTER TO VOTE IN ELECTIONS FOR ALL LEVELS OF GOVERNMENT IF
THEY RESIDE IN THE CONTINENTAL U.S. AND THEY ARE OBVIOUSLY NOT
REQUIRED TC LEARN ENGLISH. : ‘

. FOR CERTAIN ELDERLY NATURALIZED CITIZENS, IT IS5 NOT REQUIRED
THAT THEIR CITIZENSHIP TEST BE TAKEN IN ENGLISH. PERMANENT
RESIDENTS WHO ARE AT LEAST 65 YEARS OLD AND HAVE BEEN IN THE
UNITED STATES FOR AT LEAST 20 YEARS ARE EXEMPT FROM THE ENGLISH
LANGUAGE REQUIREMENTS, AND THOSE OVER THE AGE OF 55 WHO HAVE
LIVED IN THE UNITED STATES. AT LEAST 15 YEARS MAY OPT FOR A MORE
VIGOROUS TEST IN A LANGUAGE OTHER THAN ENGLISH.

THE GOAL OF THE VOTING RIGHTS ACT OF 1965 WAS TO REMOVE
BARRIERS, SUCH AS THE LITERACY TEST, WHICH EFFECTIVELY PREVENTED
CERTAIN GROUPS FROM VOTING (SPECIFICALLY BLACKS IN PARTS OF THE
SOUTHERN UNITED STATES). IT WOULD BE IMPROPER TO CREATE NEW
BARRIERS BY MAKING THE ELECTORAL PROCESS MORE DIFFICULT FOR
NATURALIZED CITIZENS OR FOR NATURAL-BORN AMERICANS WHO DO NOT
SPEAK ENGLISH.

TECHNICAL INSTRUCTIONS AND BALLOT INITIATIVES ARE OFTEN
CONFUSING EVEN FOR NATIVE ENGLISH-SPEAKERS. FOR INSTANCE, I
WOULD LIKE TO INCLUDE FOR THE RECORD AN EXAMPLE OF THE UNCLEAR
WORDING OF A RECENT DADE COUNTY, FLORIDA BALLOT INITIATIVE THAT
WAS VERY DIFFICULT TO UNDERSTAND FOR MANY VOTERS--THE RECENT
"STRONG MAYOR" CHARTER REFORMS. ALTHOUGH MANY OF THESE QUESTIONS
WERE VAGUE, I WOULD LIKE TO CALL TO YOUR ATTENTION THE "COUNTY
CHARTER AMENDMENT RELATING TO RECALL"~--"SHALL THE COUNTY ADOPT
THE STATE LAW RECALL PROVISIONS, THEREBY DELETING THE EXISTING
RECALIL PROVISIONS, TO PROVIDE AMONG OTHER THINGS: AN INCREASED
NUMBER OF SIGNATURES; A STATEMENT OF THE SPECIFIC GROUNDS FOR



'RECALL; AN OPPORTUNITY TO PRESENT DEFENSES; AND A TWO-PETITION
PROCESS?" OBVIOUSLY, BALLOT QUESTIONS SUCH AS THIS ARE EXTREMELY
DIFFICULT TO UNDERSTAND.

FINALLY, I WOULD LIKE TO ADDRESS THE ARGUMENT THAT BILINGUAL
VOTING ASSISTANCE CONSTITUTES AN ADDED FINANCIAL BURDEN. THE
COST FOR DADE COUNTY HAS BEEN MINOR. WRITTEN MATERIALS '
ESSENTIALLY SHOULD COST NOTHING MORE THAN THE INK AND PAPER THEY
ARE WRITTEN ON; TRANSLATIONS ARE DONE IN-HOUSE.

IN CONCLUSION, I STRONGLY SUPPORT THE VOTING RIGHTS ACT,
WHICH ENABLES ALL CITIZENS TO PARTICIPATE FULLY IN THE ELECTORAL
. PROCESS, AND I STRONGLY OPPOSE ALL ATTEMPTS TO PROHIBIT BILINGUAL
BALLOTS .

I THANK YOU FOR YOUR TIME.
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COUNTY CHARTER AMENDMENT
RELATING TO ROLE OF COUNTY
COMMISSION'S PRESIDING OFFICER

Te funner seperate exscutive and sgisiative powers, sh-ll the Chanar be amended {0 provide that
uammendng with the mayora! slestion in 1896: _

+ The Commission's preslding officer shall no longer be the Mayor, but ahall be a Commissioner
saiected by the County Commission:

o The presiding officur of the Commission, not the Mayor, ;nau appoint committes mambers and
chairpersons? ‘

ENMIENDA A LA CARTA CONSTITUCIONAL DEL CONDADO
SOBRE EL PAPEL DEL FUNCIONARIO QUE PRESIDA
LA JUNTA DE COMISIONADOS DEL CONDADO

Con el fin de diferenciar adn mas el poder a}ocu:;vo del logislative, (debers enmendarse ia Carla
Constitucional de modo que, & partir de Ias elecciones para akcalde del 1896, se disponga que:

¢ 8l funcionaric que presidira la Junta de Comisionados no seré un Alcafd- sinc un Comisicnado
seleccionado por la Junta da Comisionades del Condado;

s jos integrantes y presidenivs da los cnmllk no serén nombrados por un Alcslds sino por sl
funcionario que prasiia la Junta de Comisionados? _

YES/S/ 91
NO I/ NO 82
COUNTY CHARTER AMENDMENT

RELATING TO VETO POWER OF THE MAYOR

Ta further saparate exaciitive and legisiatve powers, shall the Charter be amended fo provide that
commencing with the mayoral elaction in 1508, the Mayor's vete tould be ovamidden by a vole of &
maority pius one of the Commisaioners present, rather than by a 2/3 vote of tha Commissioners present?

ENMIENDA A LA CARTA CONSTITUCIONAL DEL CONDADO
SOBRE LA FACULTAD DE VETO DEL ALCALDE

“Condﬁndcdﬂmndarcanmudwumddhmm ddaberd enmendarss la Carta
Constitucional de modo que e disponga que, a partir de I8s eiscciones para akcalde del 1996, los velos
del Alcakie se podrin enuiar no medimnte la volacidn de /as dos tercerss partss de jos Comisionados
prosontas sino mediania la de la meyorfa simple de éstos?

YES/ S/ 102
NO/NO 103

Qoo gy
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COUNTY CHARTER AMENDMENT
RELATING TO MAYOR'S POWER
TO APPOINT COUNTY MANAGER

Commencing with the mayaral slection in 1886, shall the Charar be amaendad to provide that whenever
one person succeeds ancther in the position of Mayer, the suczassor shall have the right o appoint the

Caounty Manager, subject only o the approval of 8 mjodry oi Commissioners then in office?

ENMIENDA A LA CARTA CON.‘S’WTUCIONAL DEL OONBADO
‘  SOBRE LA FACULTAD DEL ALCALDE -
PARA DESIGNAR AL ADMIHISTRADOR DEL CONDADO

De las alawonos pars aicaide del 19968 an sdeiants, gdabem anmendarse la Carta Constitucionsl da
modo que 58 SiEpONga quo Cada ve2 Que ung Persena SuUcKds a oira en el cargo de Alcalde, el sucesor.
sujalo dnicaments o la apiobacidn de o mayoria de fos Gomhbmdos en Mncianas tntcmvs tandra ei
o‘omcho de designar al Adiministrador del Condada?

YES/ST | 113 ]
NO/NO | 114

COUNTY CHARTER AMENOMENT *
' RELATING TO REMOVAL OF COUNTY MANAGER

Commencing with the 1996 mayoral election, shall

« {he Mayer's right {o ramave tha Manaqar be :ubjcd to Commissicn overrida by a. vota of a rmjonty
pius one, instaad of a 2/3 vote of the Commissicners then In office;

. macnmniulonbeabiatomhuananerbyamon majortty PMOM. thdﬂm
votaofmeCammimMinomu? : , < :

ENMIENDA A LA CARTA CONSTITUCIONAL DEL CONDADO
SOBRE u DEST!?UCIQN DEL AM}RISTRADOR DEL CONDADO

De las slecciones pars alculda del 1996 en adeiante, ;deberd
o of deracho del Alcaice de destiuir 8l Administrador estar sujelo & anuiacién no mediante la vetecion

domdestmmmmammm-nfumsmmmmhhdah
mayorie simple de 4stos;

Bon2 ¢

L g
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. poderchthhdamdwﬂAdmmmmmodlamethtbsdﬁ
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YES /S | 128
NO/NO 129

Pon-tt‘ Fax Note | 7871, nm4%,7&
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COUNTY CHNARTER AMENDMENT
RELATING TO RECALL

Shall the County adopt me state law recall provisions, theredy deleting the axisting recall provisions, ta
provide among other things: an increased number of signatures; a statement of the specific grounds for

racall; an oppertunity to prasant defenses; and a twopahbon process?

ENMIENDA A LA CARTA CONSTITUCIONAL DEL CONDADO
soaRs LA DESTTTUCJON DE FUNCIONARIOS

JDeberd anwarwmmhsdmmmmmbmmndafnnmnamsy:dopfar:as
diaposicionss de la loy estatal scbre la destitucién de funcionancs de modo que, entne otras cosas, @

disponga lo siguients: un mayor ndmero de firmas; umdodanaéndemmupodﬂmdola

daztltm ] opcnumdaddc munmahmyunpm o dospmxnes?

|YES/S! 137
NO/NO 138

COUNTY CHARTER AMENDMENT
ESTABLISHING INDEPENDENT COMMISSION
' ON ETHICS AND PUBLIC TRUST

Shatl the Cltizens' Bill of Rights of the County Charter be smended to create an indeéendmt Commission
on Ethics and Pubiic Trust 1o be implemented by ordinance and comprised of five members who shall
have the authority to review, interpret, render advisory opinions, and erforce the County and municipal:

Code of Ethics ordinances;

conflict of intarest oidinancas;

lobbyist registration and reporting ordinances;

ethical campaign practices ordinances, when enacted,
Chizens' Bfil of Rights?

ENMIENDA A LA CARTA CONSTITUCIONAL DEL CONDADO -
PARA ESTABLECER UNA COMISION INDEPENDIENTE
SOIR! LAETICAE INTEGRIDAD pPUBLICA

(Debard enmendarse !a Carta de Derechos da ibs Ch)dndm da la Clldl Gomtmmml dol Condado
do modo quo se cree por oruenanza una comisién independiente scbm élica o Integridad plblics
compuesia ds cinca intagrantas con ia facultad pare anefizer, interprotss, psesarar y poner en vigor:

ordenanzas sobre el Codigo de Etica:

ordenanzas sobre fog confictes da interses;
adenmnlabmmm:rtpclonymdﬁcbndammamm

ordenanias, cuando se promuiguen, muamnmmaammauwmm
fa Carta da jcs Derschos de los Cldadsnas

del Candado o municipeies?

¢« & 6 5 &

$ 6 0 o

YES/SI | 154 |
NO/NO 165
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" ~ (House)

H.R 123 - Language of Government Act of 1995
_ (Emerson (R) MO end 37 cosponsors)
' The Administration strongly opposes H.R. 123 because it would:

’ Effectively exclude Americans who are not fully proficient in Enghsh from educat:on,
cmploymcnt voting and equal participation in our socwty AU .

, r . E Be subject to serious constitutional challenge on the grounds that it violates the First

Amendment, the Equal Protection Clause, and the Speech or Debate Clause, as well as
‘due process rights of non-English speakers who are parties to civil or administrative
proceedmgs involving the Government. ] * -

. Effectively repeal the minority language provisions of the Votmg Rxghts Act, hmmng
meaningful electorial participation by minority language populations..

. Signiﬁca’nt]y incrc‘asc barriers to effectiv‘e law enforceinent in immigrant comrmunities.
. Create an unnecessary private nght of action, inviting frivolous litigation against the
Government. - v
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U. S. lDepar.tmem‘of Justice

Oftice of Legislative Affairs

A

Office of the Assistant AllOrisy General ) . S Washington, D.C. 2516

July 23, 1996
Thc Honorab:a WLl1lam F. Goodllng
Chairman . - o _ . o ‘ X
Committes. on’ Economic and : o S , e
Educational Opportunities ‘ : : -
United States House of RepzeménLat&vﬁs ' T
Washlnqton, D.C. 20515 ' :

" Deat Mr Chalrman

This-letterfis in ﬁespOHSE‘to vour raquest for Che
ﬁdmlLl;tYation‘s views oﬁ H.R. 123, "The Language of Go¥arnment
act of "1995." ‘This bill would halt FTederal government activities
conducted in lianguagss other than English. It also would impose .
various reéstrictions on the use of other lan wguagas for official
”eﬁerdL governmatt - activities. For the2 r2asons set. ocut . in the -~
attached memorandum, the Adminlstratlon,strongly.opposes
"H.R. 123. L S -

. "The attached memorandum sets forth our cencerns about

H.R. 123 in detail, and I would like to address a few of them
lhere. English s wnxvarsallv acknowlmcged as the common langque
of rhe Uniued States.  But our languUags alone has not made us a
naltdon. we:arn_ united as Amesricans by the principles enumerated
in the Constitution-and the-Bill.-of Rights: - freedom of speech,
represantative democracy, respect for dus pr es?, and aguality
of proteclico. under . the law. = < ~ L V

Edfguduﬁ barrlpra are among £he groatehr obstacles Lo
gl fective, law enforcemant in immigrant communities. H.R. 123
wou]ﬁ increase these obstacles, particularly in matters wnvmlv1ng
:he Drug Enforcement ﬂdmlnlstratlon and the Immlgraulon and
ﬂturallcathﬁ SPr"lCc, ‘nc uding the a@YdPr Dmtf@l ,

H R. lESkfﬁuld de<:1~=~as¢= adu1n1qtrar1ve pfflc1enrv and
exclud ﬁmerlcaba whe are not fully proficient. in bngllsh from
Stk catlﬁn mpioyment voting and egual part1c1patlon in our

300 1e“v It effsctively. would repeal che mlnorlhy language
visions ot the Voting Rights Act ard ise inconsistent with the

‘1nngstanqwng principle of covernment-to-governmant relations with

~Indian tribes.. ~Lrthcrmore H.R. 123-would create an unnecess ary

_private rignht. Sf acti lon, nv1t1ng frivolous - lltlgaulOﬂ agaln

the Government,

'fl & 'i)
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I should also note that the blll is subject to various
.constitutional attacks. For example, H.R. 123, if it applies to
the legislative franchise of Members of Congress, violates the
Spéech or Debate Clause, U.S. Const., Art. I, section 6. IFf
H.R. 123 were enacted, Members of Congress and their staffs would
be hampered in communicating effectively with ‘constituents and -
members of the public who are not fully proficient in English in
press releases, newsletters, responses to complaints or requests
for information, or speeches delivered outside the Congress. The
bill is subject to attack upon the ground that its .stated
purposes are pretexts for invidious ethnic or national-origin.
discrimination.. Under the Equal Protection Clause, "an invidious
discriminatory purpose may often be inferred from the totality of
the relevant facts, including the fact, if it is true, that the

- law bears more heavily on one [group] than another.” Washington
v. - Davis, 426 U.S. 229, 242 {(1976). The bill.also is subject to

attack on the ground that it vioclates the due process rights of
non-English speakers who are parties to civil and administrative
proceedings involving the Government.

Thank you for requestlng the Administration’s views on H.R.
123, the Language of Goverhment Act. . The.Qffice of Management
and Budget has advised that there is no objection to submission
of this report from the standpoint of the Admlnlatratlon s

program.
| o . - Sincerely,
. T /
TN Ao 757
e f’n
Andrew Fois
Assistant Attorney General
Attachment

cc: Honorablé Wllllam Clay
Ranking Minority Member
Committee on Econcmic and Educatlonal Opportunltles
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Justice Department Views on H. R. 123,
the Language of Government Act

1.  Effect of the Bill

H.R. 123 would eliminate all governﬁental actions £hatvare
conducted in languages other than Engllsh excCept those actions

goos -

falling within enumerated exceptions. * H.R. .123 declares English ' .

the official language of the Government . See H.R. 123, §3(a).?
It also provldes that "[t]he Government shall conduct its

~official business in English." Id. H.R. 123 defines "official

businéssg" generally as "those governmental actions, documénts, or
policies. which are enforceable with the full weight and authority
of the Government, " but makes clear that certain goverrimental
actions which otherwiSe gqualify as "official business" are not -
subject to the general ban on the use of languages other than
English. " Id. Governmental actions which do not constitute

"official business" for purposes of H.R. 123, and which therefore

could be taken or conducted in languages other than English,
include: :

(R) teachlng ‘of forezgn languages,

(B) actions, documents, or pOllCleS chat are not
. enforceable 'in the Unlted States;

(ijactlons, documents,_or;p011c1es'nécessary for
international relations, trade, or commerce;

(D) actions! or documents that protect the publlc
bealth , .

(E) actlons that protect the rights of vxctlms of
crimes or crlmlnal defendants; and

(F) documents that utilize terms of art or phrases from
languages other than. Engllsh

. 1d.

H.R. 123 .would repeal all existing Federal laws that
"directly" contravene its provisions banning Government
communication in languages other than English, "such as [laws
that require] thé use of a . language other than English for
cfficial business of the Government of the United States." Id. at

!y .R. 123 deflnes "Government! as "all branches of the
Government of the United States and all employeezs and officials

‘of the Government of the United States while performlng off1c1al

business. Id. at §3(a).
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2

§2(b). In sum, H.R. 123 would eliminate all governmental :
actions conducted in- a language other than English, except those
actions expressly eXempted from the bill’s definicion of

"official bu81ness «

H.R. 123 states that it would not dlrectly discriminate
against or restrict the rights under existing laws of any
individual already 'in the United States. But it is difficult to
see how this bill would "promote efflc;&ncy and fairness to all
people" and not "discriminate against or restrict the rights of"
individuals in the United States who speak a language other than S
Engllsh and have llmlted English proficiency (LEP). -

The bill would have a dlrect adverse impact on Federal
efforts to ensure equal access to educatzon access to federally
funded Government services, participation in the electoral
proc¢ess, and participation.in the decennial census. It would’
segregate LEP communities from the political and social. .
mainstreams by cutting off Government.dialogue with persons
having limited English proficiency, by prohibiting language
assistance by Federal government  employees, and by limiting the
delivery of Goverhment services to many taxpaying Americans not
proficient in Bngllsh who otherwise might not be aware of
available services. Clearly, efforts to integrate these
political communities would be better served through full
governmental support of English language instruction rathexr than-
limiting access based upon language abilities. -
2. There Exists No Problem Requiring the Deszgnation of English

as the Official Language‘

e
t

H R. 123 proposes to declare Engllsh the official language
of the United States fox all Federal government business: This
déclarationh is unnecessary. The overwhelming majority of the
Federal Government’s official business is conducted in English
and over 99.9 percent of Federal government documents are in
English.? According to a recent GAO study, conly 0.06 pércent of
Federal government documents or forms are in-a landguage other’
‘than English, and these aré mexe translations of Engl;sh
documents. These non-English documents, such as income tax
forms, voting assistance information, some decennial census
forms, and information relating to access to medical care and to

? H.R. 123. appears to ellmlnate only Federal laws which
mandate Government communication in larguages other than English.
The bill provides that "[the] Act (and the amendments made by,
[the] Ac¢t) shall not preempt any law of any State." Id. at §4.

A wpederal Foreign Language Documents," GAO Rep. No. D-95-
253R '(Prepared at the request of Sen. Richard C. shelby, spornsor
of 8. 356, the Senate companion to H.R. 123): ’
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Government services and informatién, were formulated to assist
taxpaying citizens and residents who are LEP and are subject to
the laws of thls country

AS the President has stated, there has never been a dispute
that English is'the common and primary language of the United
States. Accorxding to the 1930 Census, 97 percent of all

residents speak English at least well. The 1990 Census also
reports that although 13.8 percent of residents speak languages

other than English at home, 79 percent of these residents above
the age of four speak English’“well" or “"very well". These
figures demonstrate that there is no resistance to English among
language minorities. In fact, there is an overwhelming demand
for adult English language classes in communities with large
language minority populations. For example, in Los Angeles, the
demand for these classes is so.great that some schools operate 24
hours per day and 50,000 students are on the waiting lists city-
wide. In New York City, an individual can wait up to 18 months

for adult Engllsh language classes.

In very fQW,lnSCanCES; languages other than Engllsh are used

in official Government business. In these instances, the usage
may promote vital interests, such-as national -security; law™
enforcement; border enforcement; civil rights; communicating with

~witnesses, aliens, prisoners or parolees; and educational
outreach to inform people of their legal rights and
‘responsibilities or to assure access to Government services, such

~as peolice protection, public safety, health care and voting. 1Inm
all of these areas, H.R. 123 would limit the effectiveness of

Government operations by preventing adequate and appropriate
communications between Government off1c1als or employees and the
public. : Co

. Language barriers are among the greatest obstacles to
effective law enforcement particularly in immigrant communities.
The use of a language other than-English is indispensable in some
of these efforts: Investlgatlons, reporting, and undercover
operations may require the use of a language other than English,
particularly in matters involving the Drug Enforcement
Administration (DEA), thé Customs Service, and the Immigration
and Naturalization Service (INS) ., including the Border Patrol.

Furthermore, H.R. 123 would prohibit the use of
interpreters and the use Jof -another language by Government
lawyers and employees while interviewing complainants or .. ..
witnesses or rEVlQWLng witness statements or foreign documents
Also, the prohibition of interpreters in judicizl and
administrative proceedings, especially in civil, immigration, and
some criminal matters, would ralse sericus due process concerns,
as discussed below. A reguirement that Federal government
employees use only English would dramatically hamper attorneys
abilities to perform their duties effectively.

doos
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3. H.R. 123 Would Generate Frivolous Litigation and Chill

Legitimate Government Action

H.R. 123 would create a prlvate cause of action for anyone
who believed that he or she had been injured by the Federal
government’s communication ifi a language other than English. The
bill would permit a complaining individual. to.sus the Government
in Federal court for damages, equitable relief and attorney fees.

. It is unclear what harm H.R. 123 is intended to prevent oxr
what rights the cause of action would protect. Virtually all of
the Federal government’s official business is conducted in
English. Therefore, actual injury to an individual due to a
failure to-conduct all activities in English is highly
conjectural. This prov191on 15 clearly unnecessary.

Moreover, the language in H.R. 123 creating this cause of
action is vague and would encourage lawsuits against the
Government by "any person alleging injury arising from a
violation" of these propocsed laws. The potential for recdvering
attorney fées would invite frivolous litigation against the
Government and further clog our Federal court system. More
importantly, it would have a chilling effect upon Federal
agencies and employees and deter them from performlng vital tasks
and delivering important infoxmaticnal serv1ces in languages
other . than English.

4. H.R. 123 is Subject to Serious Conatltutlonal Challenge.

A, Although it is difficult to ‘predict how the Supreme
Court ultimately would resolve arguments that H.R. 123 violates
constituticnal protections,® a case raising constituticnal
‘ challenges to a similar State statute is now pending. before the
Court. ' .

" Late last year, the United States Court of Appeals for the
Ninth Circuit relied upon the First Amendment to invalidate an
English-only provision. In an en banc decision, Yniguez v.
Arizonans: for Official English, 69 F.3d 920 (9th Cir. 13995),

|

*3evetral Federal courts have held that the constitutional
guaranhtees of due process and equal protection do not impose an
affirmative duty wupon the government to provide routine '
governmant Services in languages other than English. See e.d.,
Guadalupe Org., Inc. v. T le Elemernitary School Dist., 587 F.2d
1022 (oth Cir. 1987}, Carmona v, Sheffield, 475 F.2d 738 (9th
Cir. 1973); Toure v. Unlted.States 24 F.3d 444 (24 Cir. 1954);

" Soberal-Perez v. Heckler, 717 F.24 26 (24 Cir. 1983), cert.
denied, 466 U.S. 928 (1%984); Fromntera v..Sindell, 522 F.2d 1215
{(6th Cir. 1975).
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cert. granted, 64 U.S.L.W. 3835, 3639 (U.S. Mar. 25, 1996) (No.

95-974), a divided court declared that English-only requirements

in the Arizona constitution were facially overbroad in wviolation

of the free speech rights of State government employees. The

pert;nent provision of the Arizona constitution provides that

English is the official language of the State of Arizona. It

alsc requires that, with certain exceptions, the State and its

political subdivisions, including all government officials and

employees performing government business, communicate only in M
English. See id. at 928. Thé Ninth Circuit majority determined oy
that the Arizona provision constituted a prohibited means of o
promoting the English language, stating that " [t]he speech rights

of all of Arizona’s state and local employees, officials, and

officers are . .. . adversely affected in a potentlally
unconstitutional manner by the breadth of [the provxslon s] ban
on non—English governmental speechxﬂ,-ld..at 932. :

The Ninth Circuit majorlty also suggested that the First
Amendment rights of Arizona residents to recemva information are
1mpllcated by the ban, statlng that o

"[blecause [the Arizona constituticnal provisionl bars

or significantly restricts communications by and with

government officials and employees, it significantly

interferes with the ability of the non-English-speaking
. populace of; Arizona "‘to receive lnformatlon and
©ideas.’ " :

1d.© at %41 (citation -omitted.)

"The difference of opinion among the Ninth Circuit judges in
Yniguez centered mainly on the breadth of the government’s
‘authority to regulate the speech of its employees when they are
-performing official governmental duties. The dissent argued that
the Govexrnment had broader discretion because the speech at issue
resembled private concern speech more than public concern speech.
Although the dissent’s argument is not without force, the .

' existence of theiNinth Circuit’s majorlty en -banc decision
supports our concern about the" b;ll 8 vulnerablllty to First
Amendment challenge.® .

on March 24; 1996, the United States Suprems Court .granted
certiorari to review the decision of the Ninth Circuit in that
case. The case will be ardued by counsel and.decided by the
Court during.the 1956 term, which begins in October.

“Although the majority and dissent were sharply divided on
"the First Amendment issue, at least two dissenting judges left
open the possibility that the Arizona provision was’ .
" unconstitutional on other grounds. See id. at 963 (Kozinski, J.,
dlssentlng} ‘
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: SeCoﬁd lf the blll applles to the 1eglslat1ve franchlse of |
Members of Congress, it violates the .Speech or Debate Clause, -
- U.S. Const., Art. I, sectidn 6. . Moreover, if H.R. 123 were
_enacted, Members of Congress and their staffs would be hampered
in communicating effectively with constituents and members of the
" publi¢ who are not fully proficient in English, for example, in
press releases, newsletters, responses to complaints or requests
for information,  or speeches delivered outside the Congress. A
‘court well could conclude that an application of H.R. 123 that
. prevented a Federal legislator from communicating effectively
with the persons he or she represented interfered with a core
" element of the process of representative government established
by the Constitutiocon.. Similar concerns would be raised by any
effort to- apply 'H.R. 123 to communications by the. President and
other Executive branch officials -in their dealings with
constituents.

A B.. H.R. 123 also might be subject to challenge on various
‘equal protection grounds. The Constitution prohibits ,
discrimination on the basis of ethnicity or national origin. See
Yick Wo v..Hopkins, ‘118 U.S. 356, 369 (1886). Several ethnic and
national origin mihority groups in this country include large
humbers of persons who do not speak English proficiently. - WheXe
a statutory classification expressly utilizes a suspect = T
criterion, or does so - in effect by a transparent surrogate, the
Supreme Court has subjected the classification to strict scrutiny
without redquiring a demenstration that the 1Elelature $ purpose
-was invidious. See Shaw v. Reno, - "U.8. , 113 8.Ct. 281¢,
2824 1993) ' ~ V

In hlS oplnlon for the Court in Hernandez v. New .York, 500
U.S. 352 (1591),. Justice Kennedy discussed the link between race,
ethnicity, and language In that case, the Court rejected the
petitionex’s claim that a prosecutor had unlawfully
discriminated, where the prosecutor exercised a peremptory
challenge to exclude a juror on the ground that. the juror might
have difficulty accepting a translatox’s rendition of Spanish-
language testimony. Justice Kennedy wrote, "It may well be, for
certain ethnic groups and in some communities, that proficiency
in a particular language, like skin color, should be treated as a -
: surrogate for race under an-equal protecclon analysis." Id.  .at
371 (plurality opinion). Additionally, in its egual protectlon
analysis, the Court has acknowledged that an individual’s primary
language skill oftén flows from his or her naticnal origin. See
Yu Cong.Eng v. Trinidad, 271 U.S. 500, 513 (1926); see also
Mever v. Nebraska 262 U.S. 390, 401 (1923) (recognlzlng the
- differential effect of Engllsh only leglslatlon)

H.R. 123 also is Subject to attack upon the ground that its
‘stated purposes are pretexts for irividiocus ethnic or national-
origin discrimination. If enacted, the language restrictions
contained in H.R. 123 presumptively would have a
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dlspfbportlonate negatlve impact on individuals who were not

~ born in the United States or other English-speaking countries, '
and indeed, on many native-born citizens whose "cradle tongue" is

' not English. Under the Equal Protection Clause, disproportionate
racial, ethnic or national origin impact alone is. insufficient to
prove purposeful discrimination. Waghihgton.v. Davis, 426 U.S.
229, 239 (1976). However, "an invidious dlscrlmlnatory purposge
may often be inferred from the totality of the relevant facts,
including the fact, if ‘it is. trueé, that- the law bears more:
heavily on one [group] than anothexr." Id. at 242.

Practically all of the persons whom the language
regtrictions would deny effective access to the governmental
services would be members of ethnic or national origin minority
groups. In some immigrant and national origin minority v
communities throughout the counttry, high percentages of community
members would be negatively affected by the proposed ban on
¢communications 'in languages other than English. ‘A court could
find that the disproportioriate, negative impact on these
communities, coupled with negative sentiment toward recent
immigrants or non- Engllsh speakers, demonstrated invidious
purpOSe

Cc. The bill also wbuld be subject to attack on the ground
that it violates the due process rights of non-English speakers
who are parties to civil and administrative proceedings involving
the Government. A number of Pederal courts have held that due
procedgs requires the use of a translator in a deportation
proceeding where the alien involved does not understand English.
See Ganarpillas-Zambrana v. Bd. of Immigration Appeals, 44 F.3d
1251, 1257 (4th Cir. 19S5); Dzobny v. INS, 947 F. 2d 241, 244
{(7ch Cir. 1991); Teﬁeda,Nata V.. INS, 626 F. 2d 721 ?26 (Sth Cir.
1980), cert. denied, 456 U.S. 99%4 (1982) The courts have
recognized an alien’s constitutional right to have proceedings
communicated in a language the alien can understand, déspite the
fact that deportation proceedings are civil in character and
therefore, less deserving of the full panoply of due process
protections required in criminal proceedings. See Abel v. . United
States, 362 .U.S. 21? 237 (1960} . -

The immigration setting is only one example of how a due
process challenge could be posed in an administrative or civil,
Judicial proceeding. : The prohibition of interpreters in any such
proceedings has serious implications for the due process rights
'of private partlES with llmlted English proficiency.®

*0ur comments in this letter do not address the gquestion of
‘how- the language requirements of H.R. 123, if enacted, should be.
. implemented in light of the sericus constltutlonal c¢oncerns that
we have identified.
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5. H.R. 123 Wéuld Impair'ﬁelations with Native Americans.

. Thé broad language of H.R.. 123 is .at odds with the
longstanding principle of government-téo-goéovernment relations
between the Federal .government and Indian tribes. From its
earliest days, the United States has recognized that Indian
tribes possess attributes of sovereignty. Cherokee Nation.v.
Georgia, 30 U.S. (5 pet.) 1, 17 (1831). In addition, in early
Indian treaties, the United States pledged to “protect" Indian
tribes, thereby establlshlng one of the bases for the Federal
respon51bllzty in our government-to-government relations with
Indian tribes. See Seminole Nation v. United States, 316 U.S.
286, 296-97 (1942). These principles -- the sovereign powers of
Indian tribes to engage in self- government and the Fedéral trust
responsibility to. Indian tribes -- dontinue to guide our national

' pollcy toward Indian trlbes » S

Pursuant to this naticnal pollcy Congres: has enacted
numerous statutes that affirm the authority of Indian tribes to
engage in self-governance, gee g.g., Indian Self-Determination
Act, 25 U.S.C. §450; Indian Tribal Justice Support Act, 25 U.S.C.

. §3601, and which seek to preserve Indian culture, see e.d.,
Native American Graves Protection and Repatriation Act, 25 U.S.C.
§2001. In the Native American Languages Act, 25 U.S.C. §§2901-
2905, Congress combined the policies of self-governance and.
‘cultural preservation in a single piece of legislation. See also
25 U.8.C. §2502(d). Recognizing that. Indian languages arxe an
essential aspect of tribal culture, this Act authorizes tribes to
"preserve, protect, and promote the rights and freedom of Native
Americans to use, practice, and develop Native American
languages." 25 U.S.C. §2903. To this end, the act affirms the
tight of Indian tribes to conduct instruction in Native American
‘languages in federally funded schools in Indian cGountry and
allows exceptions for teacher certifications for ¢ertain Federal
programs where these certifications would hinder the employment
of qualified teachers of Natlve Amerlcan languagus Id.

If broadly construed H.R. 123 could conflict with the
specific mandates found 'in the Native American Languages Act and
related statutes. These laws would be repealed if H.R. 123 were
enacted. This would impede severely Federal government relations
with Native Amerlcans :

6. H.R. 123 Could Be Read to Limit Bilingual Education, Causing
LEP Students to Fall Behind in School.

H.R: 123 would repeal all laws which conflict with its
. purpose of limiting all official Governmerit business to the
. English language. - The impact ¢ould be devastatlng to LEP
children in thls countrv ‘
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For example H.R. 123 mlght be read to confllct wlth and
therefore repeal Title VII of thé Bilingual Education Act, which'
assists schocl districts in meeting their obligations under the
Civil Rights Act of. 1964 and with the Supreme Court ruling in
Lau. v. Nichols, 414 U.S. 563 (1974). Both established that

‘school districts have a responsibility to provide egual

educational opportunity to LEP students. Hence, Title VII
provides direct Federal funds to implement programs targeted -
toward assisting linguistically diverse students. These programs
assist LEP students master Engllsh and achieve in all academic
areas. :

The Blllngual Education Act already stresses the need to

promote a child’s ‘rapid learning of English. As President

Clinton recently commented on bilingual education, "([tlhe issue
is whether children who .come here, [or whose 'cradle tongue" is

ot English] while they are learning English, shculd also be able
"to learn other things....The issue is whether or not we’'re going

to value the culture, the traditions of everybody and also
recognize that we have a solemn obligation every day in every way
to let these children live up to the fullest of their God-given
capacitiés."®  Bilingual education helps ensure that LEP

children learn English while remaining current in other subjects.
Otherwise, language minority children who are unable to keep up

with- their English-speaking classmates fall behind in course work
and. are more likely than other children to drop out of school.

7. H.R. 123°Would Repeal Minority Language Provisions of the
Voting Rights Act, Limiting Meaningful Electoral
Participation by LanQUage Minority Populations.

Ih. addztlon H.R. 123 would effectively repeal the minority
language provisions of the Voting Rights Act (VRA) because they

are in conflict. Where H.R. 123 requires the use of only
English, the VRA requires the use of a language other than

English in enforcement efforts. The VRA has two provisions,

.Section 203 and Section 4(f), that protect United States citizens
who are not fully proficient in English. These provisions

require covered jurisdictions to provide the same information,
materials, and assistance provided to English speaking citizens
to minority language citizens in a language they can better
understand, to enable them to participate in the electoral
process as effectively as English~speaking voters.

Section 203 was added to the VRA in 1875, after
congressional findirngs. that large numbers of American citizens
who spoke languages other than English. had been effectively

‘President William J. Clinton’s address to the Hispanic
Caucus Institute Board and Members, Washington, D.C., September
27, 1895, .

@o1r . .
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excluded from participation in our électoral process. The
raticnale for Section 203 was identical to and "enhance(d) the
"policy of Section 201 of removing obstructions at the polls for
illiterate citizens.” 8. Rep. No. 235, %4th Cong., 1st Sess.
(1975) at 37. Congress recognized, as had the Federal courts,
that "meaningful assistance to allow the voter to cast an.
effective ballot is implicit ln the granting of the franchise.

$. Rep. No.. 295, 94th Cong., 1st Sess. (13975) at 32. Congress
found that the denial of the right to vote among such citizens
was "directly related to the unegual educational oppertunities
afforded them, reésulting in high illiteracy and low voting
partzc1patlon " 42 U.S.C. §1973aa-laf(a}. The judgment Congress
rendered in 1975 on this regime showed that it understood that
historically, minority language individuals have not had the same:
educational opportunities as the majority of citizens.

The VRA helps many Nativé Americans and some other languagde
minority citizens, especially older individuals, who -continue to
speak their traditional languages and continue to be affected by
the lack of meaningful educational opportunities during their
school years. In addition, over 3.5 million Puerto Ricans born
and educated onithe island are citizens by birth but often lack
full English proficiency. Many Puerto Ricans have Spanish as
their native tongue, and they may require some language
agsistance in casting an informed ballot. Also, many Hispanic
citizens who attended school in the Southwest and in many other
parts of this country as late-as the 1950's were educated in
segregated schools. Some of these citizens still need languagé
assistance.

- As Senator Orrin Hatch rioted in sponsoring the 1982
extension of Sectioen 203 of the Voting Rights Act, " [t]lhe right
to vote is one of the most fundamental of human rlghts Unless
the Governmerit assures access to the ballot box, citizenship is.
just an empty promise. Section 203 of the Votinngights Act,
containing bilingual election requirements, is an integral part
of our government’s assurance that Americans do have such
access...." 'S. . Rep. No. 315, 102d Cong, 2nd Sess., 1992 at 134.

© In fact, Congress has recognized and understocd the need for
minority language voting assistance. It has extended Section 203
twice and the provision is now in effect until 2007. Each
enactment and amendment of Section 203 enjoyed strong ‘bipartisan
support and the support of the Ford, Reagan and Bush
Administrations. This Admlnlstratlon recently testified in favor
of the mxnorlty language prOVlSlonS :

~ Section 203 is carefully targeted toward those communities
with high numbers of language minority, United States citizens of
" voting age, who, according to the Census, are not fully:
proficient in English. Thus, as English-language proficiency
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lncreases among the language mlnorlty populatlon; minority
language coverage should diminish. o
’ Rates of both voter registration and actual partLCLpatlon in
elections by minority language individuals have increased since
Section 203 was enacted. We are convinced that providing
bilingual materials, instruction, and assistance makes a real
difference at the 'polls for minority language citizens with:
limited English language abilitiess. The effect of enacting H.R.
123 and thereby rescinding Section 203 and the other minority
language protectlons of the VRA would be to disenfranchise an
American minority ¢ommunity that only recently has had the
opportunity to engage meaningfully in participatory democracy.
Those whe still would vote, without the benefit of the same
information English-speaking citizens receive but in a language
they better understand, would be less 1nformed and more dependent
upon others to.cast thelr votes ‘ .

8. H.R. 123 Would Make Government Programs Less EfflClent

" The language of H.R. 123 claims that the "use of a SLngle
common language. in the conduct of the Government's. official
business will promote efficiency and fairness to all people".
Again, it 'is unclear how this would occur. To the contrary, H.R.
123 would promote administrative inefficiency and the exclusion
of LEP pexsons from access to the Government and its services.

. H.R. 123's mandate for "Engllsh only" in Governmerit would
emasculate Governmént agencies and other governmental bodies. It
.. would prevent them from maklng particularized judgments about the
’ need to utilize ! tlanguages in addition to English in dppropriate
circumstances. It is in tHe best iriterest of the Government --
as well as its customers. -- for the public to understand clearly
'Governmenc servlces processes and their rights.

The Government shculd not be barred from choosing in
gpecific circumstances to communicate with its LEP citizenry in
languages comprehensmble to these persons. H.R. 122 would hinder
the implementation of law enforcement and other governmental
programs, such as tax co?lectlon, water and resource
conservation; decennial census data collection; - and promoting
compliance with the law, &.g., by providing bilingual
investigators and Prov1d1ng translations of comollance,‘public,

- or 1nformatlonal bulletiris issued by Federal agenc1es

5. H.R. 123 Is Inconsmstent Wlth Our Plurallstlc Socmety.

Fiﬁally; H.R. 123 would promote lelSlon ard discrimination
‘rather than foster unity in America. We fear that passage of
‘H.R. 123 would exacerbate national origin discrimination and
‘intolerance against ethnic minorities who look or sound "foreign"
and may not be English proficient. It would erect barriers to
full access to and partlc;patlon in the democraC1c government
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establlshed by the Constltutlon for all of the Natien’s pe0p1e

In fact, the Justice’ Department s Communlty Relatlons
Service has used languages other than English strategically and
successfully to help ease occasional community and racial
conflicts through mediation, negotiation and corciliation, and
community outreach. Prohibiting the use of languages other than
English would undermine Government efforts to avoid conflict
through peaceful mediation and improvement of communzty relations
and may escalate racial and ethnic tensions in some areas 1n this

 country.

H

c@nclusion‘

English is universally acknowledged as the common language
of the United States. The passage of H.R. 123 would decrease
administrative efficiency and exclude Americans who are not fully
proficient in English from education, employment, voting and
equal participation in our society. In these fiscally difficult
times, Government efficiency and economy would better promoted by
allowing Government agencies to continue their limited use of '
.other languages to execute their duties effectively. Moreover,
for the reasons 'stated earliet) H.R. 123 would be subject to
serious constitutional challenge. - '
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‘Chairman

Committee on Economlc and
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United States House of Represcntat;ves
Wash:ngtcn, D.C. 308a¢ .

Dcar Mr. Cha;rman

. This letter is in response to your reqguest Iovw the
Adminidtration’s views on d.R. 123, "The Language of Government
Act of 1995." This bill wculd. halc Federal government acllvilley
coriducted in languages othex than Bnglish: .It also would impose -
.Various restrictions on the use of other languages fox official
Federal government activitieg. For the reasons set out in the
attached memorandum, the Administration: atlongly uyyoses B “ ﬁd
H.R. 123. : '

ot

The attached memorandum sets forth our concerns about ;zg59““
H.R. 123 An detaill, and 1 wuuld like tv addiwss a [ew ol Lhem
~ here. " Ehglish is universally acknowledged.as .the common language

"of thie United States, Bul vur lauyuage alune has nol made us a
nation. We are united as Americans by the principles enumerated

in the Constitution and the Bill of Riglhts: [recedow of speech,
representative democracy, réspect for due procesg, and equality
of p;vtc»t»vn under th¢ law,

Lauguays bdcrlacs are duony Lhe gréealest obslacles to
effective law enforcement in immigrant communities. H.R, 123
would lucrease . Lhese obslacles, particularly in matters involving
the Drug Enforcement Administraticn and the Immigration ang
Naturallzation Servics, including che ‘Border Patrol. .

H.R. 123 would, decrease administrat,ve efficiency and
exclude Americans who are not fully proficient in Erglish from
eiuca;ion,Aemploymenc voting and esgual participation in our
society. It effectively would repeal the minority language
provieions of the voring Rights Acct and is inconslstent with the
longestandihg prinClple of government-to-gove¥nment relations with'
Indlan Leribes.  Furtllermogse, H.R, 123 would cienle @il ulnecessasy
private right of action, inv1ting frivolous litlgation against
Lhe_ Goveruuenl . .
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I should also note Lhat the kill is oubjedt to various
constituticnal attacks. For example, H.R. 123, if it applies to
the legislative franchise ul Mewmberrs of Congrecc, violates tle
Speech or Debate Clause, U.S. Const., Art. I, section 6. If
H.R. 123 were ena&cted, Members vl Congress and their staffs would
be hampered in communicating effectively with ¢onstituente and
members of the public who are nol Lully proficient in Engligh in -
press releases, newslerters, responges to ¢omplaints or raguests |
for information, or speeches delivered cutside the CongrYems. The
bill is subject to attack upon the ground that its stated
purposes are pretextg for invidious ethnic or natioenal-origin
discrimination. Under the Equal Protection Clause, "an invidious
discriminato¥y pufpose may often be inferred from thc totality of
the relevant facts, including the fact, if it is true, that the
law bears more heaviiy on one [group] ihan ancther, Heghingten
v, .Davig, 426 U.S. 229, 242 (1976). -The bill also is subject to
attack on the ground that it violates Llie due process righte of
- non-English speakers who are parties to civil and admlnistra ive
proceedlngs involving the uovernment '

Thank you for requesting the Adm¢nlsletiun B vicws on  H.R.
123, the Language of Government Act. - The Office of Management.
and Budget has advised that there 1 nov oubjsction to submisoion
of this report from the standpoznt of the. Adminlstratlon 8
.program.

Sincerely,

Andrew Fois
Assistant Attorney General

Attachment
ce: Honcrable William Clay

Ranking Minority Member -
Committee on Economic and Educational Upportunillus
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Justice Departmént Views on H.R. 123,
the Language of Government Act )

1. Bffcot of thm Bill

I.R. 123 would eliminate 8ll governmental acticne that are
c¢onducted irn languages other than English, except those activus
falling within enumerated exceptions. H.R. 123 declares Engllsh
the official language of the Government. Seg H.R. 1231, §3(a
it elaoc provides that ' [t]lhe Government shall conduct 1ts
official business in Bnglish." Id. H.R. 123 deétines “official
business" genarally as "fhose governmental actions, documents, or
policies which are enforceable with the full weight and authorily
ol the GQovermment," bur makeés clear that certain governmental

~ actions which otherwise qualify as "official business" are not
“subject to tho derlexal ban on the use of languages other than
English. Id. Governmental acticns which de not constitute
"wflicial buzinees" for pirposas of H.R. 123, and which therefora
" cculd be taken or conducted in languages other than Enngsh
inglaude: _ )

(A) teaching of foraign Wanguages,

(B} actions, doouments, or policies that are not
enforceable in the United States,;_Avw.

(C) actions, documents, or polzciee necessary for o
iuhernational relacicns, trade, or conmerce,

(D) actions or docuriants that protect the public
health; :

(E) actions that protect the rights of victims of .
Crivms or calninal defendanra and

(F) ducuments that utiliza terms of art or phrases fzom
languages other than T*“ngliezh

d s S S

H.R. 123 would repeal all existing Federal. laws that
"girectly” counlravene ita provisions banning Government
communication in languages other than English, "such as [laws
" that require]’ Lhe use of & language orher than English for
‘official business of the Government of the United States." Id. at

*H.R. 123 defines "Govarmment® as "all branches of the
Government of the United States and all employees and officials
'or the UOVELumcnt of the United Starms while performlng cff1c1al
business. Id at §3(a).
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" §2(b) .2 1n sum, H.R. 123 wdéuld eliminate all governmental
actiong conducted in a language cther than English, cxeept those
sotions expressly exempted from the bill’s definition of .
"off1c1a1 business " .

.....

'aga;nsr or restrlct the rights under eX1st1ng laws of any
individual already in the United States. But it is difficult to
eés how thig bill would "promote efflc;ency and fairness to all
people" and not "disc¢riminate against or restrici the righte of!
individuale in the United States who speak a language othez than
English and have limited English’ protic;ency {LEP) .

The kill would have a direct, adverse impact. v Federal
cfforts to ensure equal access to education, access to federally
funded Government services, participation in the elecioral ‘
‘proceas, and participation in the decennial census. It would
 geégreégate LEP communities from the political and social
‘mainetresme by cutting off Government dialogue with persons
having limited English proficiency, by prohibiting laugyuage
apoistance by Tederal government employees, and by limiting the
‘delivery of Government services to many taxpaying Americans not -
proficient in Frnglish who ctherwise might not be aware of
avallable services. C(Clearly, efforts to integrate thesé
political communiries would be better served through full
- govegnmental support of English language instruction rathe: than
limiting Rocess hased upon lanquage: abllitles

2. Thera Exiats No Problem Requiring the Designa:ion of Sngliuh
as the Officzal Languagc.

H.R. 123" proposes to declare ‘English the otflhial languaye
of the United Statec for all Federal government business. This
declaration is unnecessary. The overwhelmxng ma]ority of the
Fsderal Covernment's Affidial business is conducted in English
and over 99.9 percent of Federal government documents are in
English.? Aceording ro A recenht GAO study, only 0.06 peicent of
Federal government documents or forms are in a language othex
Lhan English, and these ara mere translations of English
documents. These non-Eriglish documents, such as dincome tax
furms, voting sssietanre information, some decennial cengus .
- formeg, and information relating to access to medical care and. .

* H.R. 123 appears to eliminate only Federal laws which
mandate Government communication in languages other than English.
Tl ball provides thatr "[thel Act (and the amendments made by
[the] Act) shall not preempt any law of any State.” JLd. at 34.

' ‘nPederal Foreign language Doéﬁments " GRO Rep. No. ‘b¥95~ _
253R (Frepared at the request of Sen. Richard C. Shelby, sponscy
of S. 386, the Sana e companion to H.R. 123).

e
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" Governmént services ang information, vere. formulated to agsist
. taxpaying citizens and r@sxdents who are. LEF and dre aubject to.
the lawg of thls ccuntry :

As the Pres;aent has suated there has never been & dlspute N
that English ‘is the common and primary language of Lhe United .
o Statem. Accordlnq to the 1950 Census, 87 percent of all :
résidents apeak. English at least well. Yhe 1950 Census alsc
‘reports that although 13.8 perxcent of residents speak languages
othier than English at home, 79 percént of these resideuls above
the age nf four spéak English "well" or "very well". Theee
figures demonstrate that there i& no raeistance td English among
languade minorities. - In fact,{there is an overvhelming demand
. for adult English language classes 'in communities with largye .
language m1nority populatlans. For example, in Los Angeles, the
demand for these classes 18 80 great that sofe schobls operaLe 24
hours pe+ day and 50,000 students are on the vaiting lists city-
wide. In Néw YorK City, an individual. can walt up To 18 muuLh&
for adulk rnglish 1anquaqe classes. . A

_ ;In very faw lnstances, languageg other than Engllsh are used
in official Government business. In these instances, the usaye
may promote wiral interests, such as national securlty, daw. .
enfcrcemﬂnt, border enforcement; civil rights; communicating .will
witneesas, aliens, prisoners or parolees; and educational
outrxeach to inform pecple of their legal rights and ’ .
. redponeibilities or ro assurs access to Government serVices,‘such
as police protectien, public safety, health care &ahd. veoting.. 1In
oll of thege aream, H.R. 123 would limit the effectiveness of
GovernmieAt oneraticns by preventing adequate and appropriate
cogTunioau;onc herwsen Government officials or employees and the .
- public x o

Language barriers ara among the greateat cbstacies to
effcorive law enforcameat particularly in. immigrant communities.
The use of. & language other than English is :indispensablae in. some
of these offorts. Invgqfxgatlons. repcrting, and undercover
operations may requirve the use of - &:language other than Engliah,
particularly in matters invalving the Drug Enforcement o
“Adininistration (DEA), {the Customs Service, yand the Immagratlon
and Naturalization Snrvﬁre fINSY . incfu ng ha ,prdastacrol

rurtnermore, H.R. 123 would prohlbit the u' ‘ ‘
interpreters and the usge of another language by Gov&rnment
lawyers and employees while interviewing complainants or -
witnesses or Yeviewing witness statements or foreign dccumanCB
Also, the prohibition of interpreters in judicial and
administrative proceedings, especially in civil, lmmigratlon, and
. some criminal méttere, would raise serious due process <oncerns,
" as discussed below. A requirement that Federal government
" employcco uge only English would dramatically namper attorneys'
abilltzes to: perform thelr dUules effectively
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3. H R. 123 Would Generate Frivolous Litigatzon and Chill
‘ ‘ Legitamate Governmaent Actien :

H.R. 123 would croate a private cause of action for anyone
who believed that he or she had been injured by the Federal ‘
government's cemmunication in a language other than English. The
bill would permit a complaining individual to sue the Government
in raderal cowurt for damngcs, aquitah]n rﬁ]lef 8nd attorney fees,

. ‘it is unuleal what harm H R. 123 ig 1nrenﬂed to prevant or

what rights the cause of action would protect. "Virtually all of
the rederal government’'s officlal busindss is conductéd in
English. Therefore, actual injury to ar individual due to a
railu¥e to coanduct gll activities in English is highly
conjectural. This provision is clearly unnecessary.

Moreover,(the language in H.R. 123 creating this cause of
action is vague «nd would encourage lawsuits against the
Government by "any person alleging injury arising from a :
violation" of these proposed lawe. The potential for recovéering
attorney fees would invite frivolous litigation against the
Government and furlher cleg our Foderal court system. More
importantly, it would haveé a chilling effect upon Federal
agencies and émployess and deter them from perfarming vital tasks
and deliverlng idportant informaticnal services in languages
other than english.

4. H.R. 123 is suhjeuL to Bcrxoua Constltutiannl Challenge.

A, Although it is difficule to predict hmw the, Supreme
Court ulitimately would resolve arguments that -H.R. 123 violates,
constitutional protTectiovue;' a ceae- ralcing songtirntrional
¢hallengse to a similar State statute is now pendzng before the
Court. ; . ‘

. Late last year, tha Uniued 8tates Court of Appeals for the
. Ninth Cixcuit relied upon the First Amendment to invalldate an

Engli h- only provlsion ~Iu en =n banc decision, YA
; , Jsh, €9 F.3d4 920 (ch c:r 1995)

3several Federal courts Lave held that the canstirutional
guarantees of due process and equal protection do not impose an
affirmative duty upen the government to provide roukina
qover?menh services 1n languages other than Englieh See 8.4,
: P

Gl upé. » A =3 . ... 587 F. 2d
1022 {Sth Czr 1387) ;g;mgag_x*”§_§ﬁ§;§l§ 475 F.2d 738 (9th
Cir..1973); Ioure Y. Quiggg States, 24 F.3d 444 (24 Cir. 1994):
ob ¥ ez Yoo lerp 717 F 2d 36 (Zd ClI 1983),

denied, 466 U b Sey (1984} ; con, a_v ell, w22 F. 2d 1215
{6th Cir 1975). - N

i

1
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gert, arsntred, 64 U.S.L.W, 3635, 3639 (U.8. Mar. 25, 1996) (No.
$5-974), a divided court declared that £nglish-only feguircmente
in the Arisena constitution were facially overbroad in violation
~ of the frees speech rights of State government euployees. The
‘pertlnent provigion ¢f the Arizona constitution provides that
- English i@ the 6fficial lagnguage of the State of Acrizoma. It
alce requires fhat, with certain exceptions, the State and its
political subdivisions, including all government oflicvials and
employeas performing government business, communicate only in
English. See id. at 928. The Ninth Circuit majority determined
that the Arizona provision constituted a prohibited means of
promoting the English.language, stating that "({c)he speech rights
of all of Arizenx's gtate and local emplcyees officials, &ng

officers are . . . adversely affected in a potentially v
unconstitutiensl manner by the breadth of [the provis;On s] ban
. or non- English governmental speech. "g-Lg at 934, :

_ The Ninth. circuit majority also Buggested that the Flist
ariendment rights of Arizona residents to receive 1nformation are
implicated by the ban, stating that:

;bJecause [the Arizona constitutional provieion] bars o
or cignificantly restricts communications by and with s
government officials and employees, it significantly
intcrfares with rhe ability of the non-English-speaking
populace of Axizona "‘to receive information and.

idonac. ,

2

Id. at 9491 (citation omitced.)

The differenca of opinion among the Ninth Circuit judges in
Yhigyez centered mainly on the breadth of the government's
duthority to reégulete the speech of its employees when they are.
performing official governmental duties. Tie gissent argued that
Lhe Government had broader discretion because the gpeech at issue
regembled private concern speech more than public coiacern speech.
AlLliwugh the diccent’g argument i8 not without force, the
exlstence cf the Ninth . Circuit‘s majority en Ranc decision
suppurts our ooncern about the bill’s vulnerabillty to Flrsh
- Amendment challenge ¢

On March 24, 1996, the United States Supreme Court granted
gerviprari to rcview the deciglon of the Ninth Circuit in that
case. The case will be argued by counsel and de¢ided by the
Courl during the 1996 term, which begins in October. .

fAlthngh the majority and dissent were sharply divided on

- the Flrst Amcondmeént iesue, at ]Jéast TwWo dmssent;ng judges left
open the possibllity that the Arizona provigion was’ _
uncunstitutional on othéT‘ grounds. gee Ld. at 963 (Kozinski, J.,
dissenting) - : :
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o epnnnd lf the bill apy liea to the legialative franchise cf

Mémbers of Congress, it vie -ates the Speach u: Debate Claube,

V.S. Cmvist,, Art. I, section 6. Moreover, if H.R. 123, weaY¥e

enacted, Members of Congress and their staffs would Be hampered .

in ccmmnntcating effectively with. ‘constituents and members of the

"public who are not fully profic1ent in English, Lor exdample, in

. press releases, newsletters, responses to domplainte or requests

for information, or speeches delivered outside the Congress. A -
court wal)l eould conclude that an application of H.R. 123 that
prevernted a Federal legislator from communicating ellectively

with the parsons he or she represented interfered with a core

. ‘element of the process of ‘representative government ebhabllsned

. by the Gopsritution. Similar concerns would be raised by any A
‘effort to apply H.R. 123 to ccmmunicatlons by the Piesident ‘and -

. - otRer Ex@rurive branch cf‘101&ls ln thelr deallngs with B

,»“OnBtltUBnto, : :

, B. H.R. 124 also might be subject to chall enge on’ valious .
cdual prot@nrﬁnw grounds. The Constitution prohibits | . S
Adiscrimlnatlon on the bas;s of ethpicity or national orlyia. ;ggg ’
> ¢ ime, 118 U.S. 356, 369 (1886). Several athnic and .
natlcnal origln mlnorlty groups in this country include latye
numbers of persnons who do not speak Bnglish profiﬁlently Where
ﬁlsta;utory classiflcat*on expressly utilizes a suspect. R
- o¥itcrien, or does so 'in effect by a transparent surrogate, the
Supreme Cousrt has subjected the classification to Strict sczutidy
‘without. raquirxng a demongtratien that the legislature’s purpose.
jwas invidlous. See Shaw Y. Repo, ... U.8. .. _, liJ 5. Cr. C 2816,
2024 {1993} » e - : ST

- In His opinimn for - the Court in-Hernandgee v, New York, 500 o
“U.s. 352 (1991), Justice’ Rennedy discugsed the Link batween rave,
' - sthnicity,. and 1angnagp * In that'case, the Court rejescted the '
petitioner’s claim that a prosecutor had unlawfully .
discriminated, where the prosecutor exercised a peremptory
challenge to exclude a juror on the ground that the juror mighL
havs difflculty acﬂepfiﬂg a translator’s ren&itlon cof - Spanish-
language testlmony Justice Kennedy wrote,. "It may well be, for’
¢ertain ethnie groups and in some communities, that proficiency
in a particular: lanquage, 1iKe skin coloyr, should be treated us &
surrogate for race undei an eqgual protection analysie." Id. at
-471 (pluraiity OplnlonJ Additionally. 1n its equal protecciou

lah&uage skill: often flows~*rom his or har natlonai origin. gee

.Ig.g‘ g Bna. v Tr 4. . 271 U.s. 500, 513 .(1926); see 515“

r. v, Nebraska, 262 U, 5. 380, 401 (1923)- (recognxzing the.
dlrtercn'ial sffact of Wﬂgllahvcnlv legxﬂ’atLOW)

H.R. °3 4lgo ig Auhject to attack upon the ground tHat -its
stated pu¥poses are pretexts for invidicus ethnic cr national-

. wrigin dmoor;minatiﬁn If eracted, the language restrictions

contained ;j H.R. 123 presumptxvely would have a
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~a1uproportionate hegative impact on individuals who weré not
born in the Unlted States or otheX Engllsh-speaking countrigs,
snd indeed, on many native-born citizens whoee "cradle tongue" is
noc Engllsh Under the Equal pProtection Clause, disproportiornate
- vamial, ethnic or nstional origin impact alone i& insufficient to
‘prove purposeful discrimination. | = ig, 126 U.S.
228, 23% (1976). Howevey, "an invidious dlscrimlnatory purpose
may often be inferred from the totality of Lue relevant facts,
ineinding the fact, if it is tyue, that the law bsars more
heavily on one [group] than anotner o Id. ak 242,

: Practlcally all of the personq whom the lauyuage
‘restrict:ions would deny effective access to the ‘governmental
services would ke members of ethnic or national oxigin minoxivy
- groups. In scme immigrant and national origin ninority
communities throughout the country, high perceutayes of community
memherr would be negatively affected by the proposed ban on
communications in languages other than knglish. A court could
£ind that the disproportionate, rnegative impact on these
communities, coupled with regative gentiment towurd recent
immigrants or non-English speakers, demonstrated invidious
purpose. : ,

C. The bill also would be subject to atcacx on - thie ground

- that it violates the due process rights of noa-English speakers
who are parties to civil and administrative proceedinygs involving
the Govaermment. A number of Federal courts have held that due
process requires the use of a translator in a deportalion
procesding wh@re the alien lnvolved does not understand BEnglish.

; . . 5, €4 F.ad-
1251, 1257 (4th Cir. 1995) ;ghgx x, IN», 947 F.2d 241, 244
(7th Cir. 1991} gjgda~ﬂ QQ v, INS, 626 F.2d /zl, 726 (9th Cir.

1980), caxt denied, 456 U.S. 934 (13982). The courts hsve
recognized an alien’s constitutional right to hHave procecsdingse
communicated in * language the alien can understand despite the
fact that deportation proceedings are civil in character aud
thercfore, lese derarving of the full pancply of due process

protections required in criminal proceedxngs Hge ap§l~14*ygigsﬁ
Stateg, 362 U g. o7, 237 {1960) .

The lmmigxarinn satting is only one example of how a due
process challenge could be posed in an adminlstrative or clivil,
judicial proceeding. The probibition of interpreters. in any such’
proceedlngs has serious implications for the due procesl cighte
of private parties wirh limited Englzsh proficiency.”®

SOur comments in this latter do riot address the questlon of
hcw the language requirements of H.R. 123, it enacted, shwuld be
implemented in light of the serious constitutional concerns that
we have identified. - . . A .

!
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5. H.R. 123 Would Tipair Relatiéns with Native Americans.

The broad language of H.R. 123 is at odds with the
longstanding princ?ple of governmeat-to-goverunsnt yelationo
hetwrmen the Pederal government and Indian tribes. From its
earliest days, the United States has recodgnized Lhat Indian
trihms possess attributes of . soverelgnty ghgggggg.gagign V.

‘gia, 20 U.S. (5 Pet.) 1, 17 (1831). In-mddilion, in- early
Indian rreaties, the United States pledged to '"protect" Indian
tribee, thereby establishing one ot the bases for Lhe Federal
ranpﬁnnlbility ‘in our government o-government relatxona with
Indian tribes. ' Ses Se [ 5, 318 U. ‘
288, 296-97 1942) Thesge przuczplas -- the: soverelgn pcwers of
Indlan tribes to engage in self-government and the Pederal trust

responsihilicty to Indian tyibes =- continue to guide our naticnal
policy toward Indian tribes.

. Pursuant to,ghis naticnal policy, Congress hais wuacted.
numermiR sratutes that affirm the authority of Indian tribes to
engage in self-governance, gea e.g,., Indian Yelf-Delwrwmination
Agt, 25 T1.S.C. §450; Indian Trlbal Justice Support Act, 25 u.s.c.
531601, and which seek to preserve Indian culture, pee g
Native American Graves Protection and Repatriation Act, 25 U.s.c.
§3001. In the Native American Languages Act, 25 U.8.C. §§2%01-
2908, Congrese combined the policies of self-governance and
cultaral preservatioch in a single piecs ot Legislation Sce aleg
25 U.S.C. §2%02(4). Recognizing that Indian languages are an
esgential aspect of tribal culture, this Act authorizss Lriibes to
"pregerve, pretect, and promote the rights and freedom of Native

‘Amerlcans to use, practice, and develop Native Amarican
languages." 28 1.S8.C. §2903. To this end, the Act affirms the
right of Indlan tribas to conduct insStruction in Native Ame:ricain
languages in fndprally funded schools in Indian country and
allows exceptions for teacher certifications tor certain Fedecal
progrxamo whexe theaa certifications would hinder the employmént
of qualified teachers of Native Amerlcan languugas i4.

If brcadLy censtrued, H.R. 123 could contlict with the
specific mandates fmind in the Native American Languages Act and
related statutes. Thes& laws would be repealed if H.R. 123 were
enacted., This would impede geverely Federal governmcnt relatlons

with Natmve Amerlcans R ,

6. II.R. 133 Could Re Read to Limit Bilimgual Education, Causing
LEP Studenta to Fall Behznd in 8chool. : .

H.R. 123 would repeal all laws which contilct with its
purpooc of limiting all official Government business to the’
Eriglish language. The impact could be devastating . tco LEP :
childron in thms country. -
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, For axample H.R. 123 mlght ke read to confl:ct with and
chere.ore reépeal Titls VIT of the Bilingual Educeliun, Act, which
sesists srhool districts in meeting their obligations under the
Civil. Rights ‘Act of 1964, and with the Supréme Couzl ruling in

. e Nich 414 U.S. 563 .({1974). Both established that
cchool districts have a CspcnSlbllltY to provide equal
cducacional mppeortunity to LEP students. Hence, Title VII
provides direct’ Federal funds to implemeht programs targeted v
toward assigting linguistically diverse students. Thaese programs
asgist LEP students mastex Englxsh and achieve in all acadeuic
arcac I

. ' The Bilingual Education Act alreadg stregsses the need to
protfiote a child’s rapid learning of English. As rresident
Clinton recently cémmented on bilingual edu~ation, "[t1he issue
is whether children who come here, [or whose '"cradle tongue" Uls
" not Englisgh) whila they are learningAEnglish, should alsc be able
to :learn other things....The issue 1§ whether or not we're goiuy
te value the culture, thc traditions of @&verybody and also
recognize that we have a golemn obligation every day in every wdy
te lect theeca children live up to the fullest of their God-given
capacities. " .Bilingual education helps ensure that LEP
children learn English while remaining current in other subjects.
Otherwise, language minority childrén who are unable to keep up
with thecir Engligh-speaking clagsmates fall behind in course work
- and are more 11?ely than other children to drop out of school.

7. H.R. 123 Would decal Minority lLanguage Prov;sions of tha
Voting Rights Act. Limiting Meaningful Electoral
Part;cipation by Language Minority Populations.

: In addltlon H.R. 122 would effectzvely repeal the minorlty
language proviecions of rhe Voting Rights Act (VRA) because they
are in conflict. Where H.R. 123 requires the use of only
English, the VRA reguirés rhe use of a language other than
English in enforcement efforts. The VRA has two provisions,
Sauiicon 203 qnd(Secpxon 4 (f), that protect United States citizens
who are not fully proficient in English. Thede provisions
reyguire covercd jurisdictiona to provide the same information,
materials, snd assistance provided to English speaking citizens
To winvrity language citizens in a languaqe they can better
understand, to enable them: to participate in the electorai

: pIOLbe as cffectively as English-speaking VOt@rE o

Section 203 wac added to the VRA in 1575, after .
congressional findings that large numbers of American citizeng
" who uguke langungcc other than Engllsh had bean affectively

‘Preaidgnt William J. Clinton’s.address to the Hiepanic
Caucus Institute Board and Members, Washington, D.C., Beptember .
© 27, 1895. .
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excaluded £rom partic;parzon in our electoxal process. The ,
rationale for Section 203 was identical £o and "enhauce (d) the
policy »f Section 201 of removing obstructions at the pélls for
~illiteyate citizens." S. Rep. No. 295, %4th Cong., 1sL Sess.
(1978) at 37. Congress recognized, as had the Federal courts,
that “meaningful assistance to allow the voter to cast ai
cffective balint is implicit in the granting of the franchise."
S. Rep. No. 295, S4th Cong., lst Sesse. (1975) at 3z. Congress
found that the ‘denial of the right to vote among such citizens
was "directly related to the unegqual educationai opportunities
afforded them, 'remulting in high illiteracy and low voting
partLCIPatlon " 42 U.8.C. §1973aa-laf{a). The judgment congress
¥endored in 1975 on this regims ghowed that it understood that
Xistorically, minority language individuals have not had the =zame
sducational opparrunities as the majority of citizens.

The VRA helps many Native Americans and some other language
minority citizens, eéspecially older individuals; who continue. Lo
speak thair traditional languages and continue to be affected by
the lack of meaningful ediucational opportunities during their
schécl yecars. : In addition, over 3.5 million Puerte Ricans born
and educated on the island are citizéns by birth but often lack
full Dnglinh proflflonry ~ M&ny Pue¥to Ricane have Spanish as
their native tongue, and they may require acme language
 mssistanco in casting an informed ballot. Also, many Hispanic
citizens who attended school in the Southwest and in. many other
parts of thie éountry ar late as the 1950‘s were educated in
segregated schools. Some of these citizens still need language
assistance. : : ‘

As Ocnator Orrin Harah noted in sponsoring the 1892
extension of Section 203 of the Voting Rights Act, '[tlhe right
Lo vore is onc of the most fundamental of human rights. Unless .
the Govaernmént asgures access to the ballot box, citizehship is
jusl an empty promise. @Qection 203 of the Voting Rights Act,
containing blllngual election requireménts, is an integrsl part
of vur governamcat'’s assuranc# that Americans do have such
access. * S. Rep. No 315, 1024 Cong, 2nd Sess., 1992 at 134.

In fact, Congress has . recognlzad and understood the need for
minocsily language voting asaimfance. It has extéended Section 203
twice and the provision is now in effect until 2007, :Each
égnactment and amcndment of Seetion 203 enjoyed strong bipartisan.
support and the support of the Ford, Reagan and Bush
administ:ietions. Thic Administration recently testified in favor
of the anOrlty language provi81ons.

Scc*lon 203 is. carefully targeted toward those communities.
with Ligh numbers o€ langusge: minorlty, United States citizens of‘
voting age, wha, according to the Census, are not fully ‘
prUELuieut in Engli:h Thus, ‘as English-language preoficiency
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ﬂnrreaseo among the language minorlty populatlon, minor;ty
language coverage should diminish.

Rates of both voter registration and actual yartlcip&thn in

#lentions by minority language individuals have increased since
Section 203 was enacted. We are convinced that p:uviding
hilimgual materialsé, instruction, and assistance makes a3 real
difference at the polls for mlnor’ty language zillueis with
limited English lanquage abilities. 'The sffect. of enacting H.R,
. 123 and thereby rescinding Section 203 and. the othér wincrity

" lsnguage protections of the VRA would be te disenfranchise an
American mincxity community that only recently has had Lhe
spportunity to engags mean;ngfully in participatory democracy.
Those who still would vote, without the benefit of Lle same
irfarmation English-speaking citizens receive but in a language
they better understand, would be less informed and more dependent
upon othera Lo cast their votes.

8. H.R. 123 Wculd Make Governmant Programp Lase Effioclent.

The langnage of H.R. 123 claims that the "yse of a single
conmmon language in the conduct of the Government's official
buginese will promote efficiency and fairness to all people'.
Again, it is unclear how this would oeccur. To the contrary, H.R.
133 would promote administrative inefficiency and tche exclusion
of LEP persons from access to the Government and its sgervices.
H.R. 123’g mandate for "English only" in Government would ,
emasculate GOVernmenc agencies and ¢ther governmental kodies. It
would prevent:tham from making particularizad judgments about the
need to utilize languages in addition to English in appropriald
circumetances. Tt is in the best interest of tha GCovernment --
a8 well as its customers ----for the public to understand clea;ly
Government. gervices, processes and their rights.

The Governmnnr should not be barred from choesing in-
specific. circumstances to communicate with its LEP citizenry iu
languages comprehensible to these persons. H.R. 123 would ainder
the implementation of law enforcement and other governmental
programo, such as rax collection: water and resource
conservation; decennial census data collection; and promoting
complianca with the law, @.g,. by providing bilingual :
investigators and providing translations of compllance, public,
or informational Milletins issued by Federal agencies.

9. H.R. 133 Is Incanaistént'Withvohr Pluralisti¢ Society.

’ Mindlly, H.R. 123 would promote division and discrimination
rather than foster unity in America. We fear that passage of.
H.R. 123 would aexacerbate national origin discrimination and
intolerahce againgt.ethnic minorities who look or sound “forelgn”
end mey not be English proficient. It would srect barriers to
full accees te and participation in the democratic¢ government
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"EXECUTIVE OFFICE OF THE PRESIDENT
25-Jul-1996 10:25am
TO: Stephen c. Wafnath

FROM: - M. Jill Gibbons :
» -Office of Mgmt and Budget " LRD

SUBJECT: English Language

H. R.----, the. "English as a Common Language of Government Act", is
tentatlvely on the House floor schedule for nekxt week. Do you
have any 1nformatlon/b111 text on this bill? Also, we heed to .

" prepare a SAP. Do you have any thoughts on what it would say. I
assume the punchline would be strongly oppose, at minimum. Please
let me know. Thanks



