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LEGISLATIVE REFERRAL 

FILE NO: 1841MEMORANDUM :. :." 

If your response to thIs request for views Is simple (e.g., CDncur/no comment). we pref.r thlt ~ou reSpOnCl by a-mall or .. , 
. '" 

, 

by faxIng us this response sheet '. 
Ifttl. rilsponse is simple Ind you prefer to call. plelse call the branch-wiae line shown below (NOT the in1lr51's 11"8) 
to leave a message with I legillative assistant.' . . . . 
You may also respond b~: 

(1) caUing IheanalysV.ttorne(s dired line (VDU will be connected 10 voIce mill If the analysl dOU5 no, answe.,; Dr 
(2) safl(jlng US. memo or latter .', 

Please Indude the L.RM number shOwn abOve, anlS tn8 subject shown b,loW. 

TO: 	M. Jill GIBBONS 395-75Q3 

Otrioe of Management .n" Budge. 

FIX Number; 395·3109 


FROM: ali':!../~' '. (Dato) 

....;::(!::;.&.2-=1,..~oII.I.'jolllCl;;__fo~AJ~ZgIll1",j;e~S~_~_ (Name)· 

--::;E;::;....;;;&;....{)---...;C-=,,__________. __ (Agency) 

____..u.t;rL;,'*'-Ioa"'---......tI......Z~~~_____ (Te8ephOne) 

$UBJECT: OMe Request for Views RE: 8358, Langllsge of Government Act of 1995 

ThefoUo.vtng Is the relponse of our Hserlcy 10 your request for vlOWl on the ebove-captlonoCl subject: 

__ Concur 

__ No Objection 

__ No Comment 

____ See proposed edits on pegel ____ 
, , 

,. OIPler:· 	 .

"7.FAA RETURN or!/:.PIlI", atII~hed 10 this respoMO sfleat 
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U.S.' EQUAL EMPLOYMENT OPPORTUNrrY COMMISSION 
Washington. D.C. 20507 

February 14, 1996 

Mr. James Jukes, 
Assistant Director 

fcirLegi~lative Reference 
,Office of Management and Rudget.' 
Washington, D.C. 20503 

Dear Mr. Jukes: 

,This is in response to'the,Office of Management and Budget's 
request for the Equal Employment Opportunity Commissiori's (EEOC) 
views on S. 356, the Language of Government Act' of 1995. 

As requested, EE'OC has reviewed S. 356 to determine its 
'irilplicationsfor enforcement of Title VII of the Civil Rights Act 
of 1964/ as amended {Title VII), and Commission operations. As 'a 
symbolic matt,er, the bill seems intended to broadly prohibit the 
use of languages other than English in a broad range of 
goyernment activities. Such a prohibition would conflict with 
Title VII jurisprud4;\nce on nationa'l origin discrimination, and 

,affect the Commission's owt;1 enforcement operations l , in ways set 
forth below. On the other hand, much of the lapguage of the bill 
is 80 ambiguous that ite;practical' impact on Title VIr 
interpretations and Commission operations may be negligiple.
That very ambiguity is troubling, however, because it will " 

,generate confusion and potential o,-,:errea~tionboth in and 'outside 
of the gov,er,nment. 

Discussion 

, Under '<:ommissionpolicy.~ spea~-English-only rules are' 
'preeumed to have an adverse impact 'based onnationa'l origin,' and 
therefore violate ,Title VII unless they are shown to be job 
related ai:)d consistent witp.:businessnecessity. The C;::ommlssion 
presumes that prohibiting employees from speaking their primary 
language I or the ,language they speak mostcomfortably~ call,create 
a discriminatory working environment. 29C. F .,R. section 1606 ~ 7 
(1995).1' ' , 

l' , Note that the Ninth Circuit h~s rejected the commission's 
position that adverse impact from speak-English-only rules can be 
presumed. See Garcia v. Scun Steak Co., 998 F.2d 1480 (9th Cir. 
1993), cert. denied, 114 S. Ct. 2726 (1994). In the NinthCircui t., 
a plaintiff must prove that a· group has been" adversely affected by 
a speak-English-only rule before the employer ,will be req\~ired to 
justifY,it. . 
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Thus, under Title VII, any rule limiting employees' rights 
to speak their native language must be narrowly drawn and 
necessary to accomplish a legitimate business purpose. It will 
be almost impossible for an employer to justify, under Title VII, 
a rule that requires employees to speak 8nglish at all times, 
including on breaks and at lunch time. In contrast, an employer 
gener.ally will be able to justify requj ring employees to speak 
only English at times necessary to perform the business function 
- - when close coordination among coworkers is required. (for 
example,' in performing surgery or on construction sites where 
accidents are likely to occur) or when communicating with 
E~glish-speaking·custom~rs. 

As noted above t the tone of the Language in Government Act 
conflicts with the Commission'S interpretation of Title VII in 
that the bill seems intended to discourage the use of languages 
other than English. Howev~r, its prohibitions are vaguely worded 
and it is unclear whether, by whom, or how it would be enforced. 

First, we note that, as to communications between employees, 
the bill's impact appears to be limited to federal employees. It 
requires English as the official language only for federal 
government operations and apparently does not directly affect. 
private sector or state and local employers. 

. . 
Second, it. i.s not clear whether or not the bill conflicts 

with Title VII. It specifies that it is not intended to 
"restrict the rights of any individual in the United Stat.es," and 
does not repeal existing laws except where such IC:tws "directly 
contravene II the language of the Act. Section 2(b}. It is not at 
all clear whether the Title VII "right" to ~peak languages other 
than English -- absent business necessity -- "directly 
contravene" this bill. If so, Title VII would presumably be 
superseded at least as to the "official business" for which the 
Act requires the use of English. 

On the other hand t the bill specifies that it is !lnot 
intended to discourage or prevent the use of languages other than 
English in any nonofficial capacity.1I Section 2(b} (2). This 
statutory language may be intended to preserve the Title VII 
prohibition on speak-English-only rules that apply to all 
employee communications at all times on the job. Because the 
term lInonofficial" is not defined,' however, it is unclear what 
activities are authorized by the bill to be conducted in. 
languages other than English. It is unclear, for example, 
whether the bill would treat private conversations among 
employees about matters on which they are working as 
"nonofficial,1f or whether, alternatively, any interaction among 

http:capacity.1I
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employees during "official ll working hours would be defined as 
"official business" that must be conducted ·in English. . 
Similarly, the bill provides that the Government is obliged to 
"encourage greater opportunities for individuals to learn the 
English language." Section 3{a). This might be construed to mean 
that an English-only rule whose stated purpose is to promote 
learning English is consistent with "business n~cessity" within 
the meaning of Title Vlr:l and/or. that the Commission is not . 
permitted to challenge such a rule. J 

Third, it is unclear exactly what governmental actions the 

bill prohibits. S. 356 specifies only that the federal 


. government. shall conduct its lfofficial business fI in English and 
that people cannot be denied servicebecuuse they communicate 
only in English. "Official busicm'!ss" is. defined as "those 
governmental actions, documents,' or policies which are 
enforceable with the full weight and authority of the 
Government, II. Section 3{a) . (emphasis added). The bill then sets 
·forth a number of exceptions that are not "official business, II 

including t.eachi.ng foreign languages, . actions to protect the 
public health, or actions that protect victims·of crime. or 
crimipal defendants. ld. 

The EEOC currently publishes numerous document9, including 
informational brochures and EED posters, in multiple languages. 
The Commission also uses languages other than English when 
communicating with non-English 'speaking charging parties, 
including in intaKe interviews and in issuing right-to-sue 
letters. Because such actions ~risure protection of the r~ghts of 
non-English speakers, they are necessary for the full enforcement 
of Title VII's prohibitions on national origin discrimination. 

The .intent of this bill may be. to prohibit the government 

from publishing or conveying any information in any ,language 

other than English, except as to the enumerated exceptions. 

However, it is not evident that governmental issuances that 


:iI Note, however, that in a recent challenge to an English-
only rule, the Commission introduced· evidence that prohibiting 
employees from using their native language actually inhibits the 
English learning process. See EEOC v.Wynell, Inc., No. H-92-3938 
(9 .D. Tex.) (decided March 29, 1995). 

) In EEOC v. Wynell! Inc ~, the Commission challenged a day 
care center's, rule that employees must speak English-only at all 
times. It argued, among other things, that prohibiting non-English 
speaking employees from speaking' Spanish denied them an equal 
opportunity to express themselves and to learn new skills,. damaged 
their self esteem, and created an environment of intimidation. 

http:t.eachi.ng
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,explain existing laws or government operations constitute 

"enfoI'ceable ll governmental action or documents. 


Finally, the enforcement mechanism created by the bill for 
any violation of its terms is incoherent. The bill specifies 
that government services cannot be denied solely because the 
person speaks only English. since the EEOC conducts its business 
in English and makes all advice or guidance available in English, 
as well as in other languages, it is difficult to see how any 
person could allege that Commission actions violated the bill or 
caused injury. It is unclear ,how any individual could have 
standing to challenge government action that is communicated both 
in English and in other languages. Moreover, such dual ' 
communication does not violate the right to receive inforT)lation 
in English, and would not appear to impose "injury" on English 
speakers in any event. See Section 3(a) (granting standing to' 
"any person alleging injury arising from a violation" of the 
Act) . 

As noted apove, the EEOC is extremely troubled by this bill. 
With respect to this agency's operations, the bill has the 
potential to leave some of the most vulnerable employees, 
uninformed about their rights and thus unprotected. 'Moreover, it 
seems likely to prompt an argument that the Commission cannot 
challenge English-only rules. While the Commission believes that 
such an argument would ultimately fail, it is virtually certain 
t.hat a great deal of time and taxpayer dollars will be spent 

,'attempting to. resolve those disputes. 

Sincerely, 

Claire Gonza: es 
Director of communications 
and Legislativ~ Affairs 

cc: Gilbert. F. Casellas 
Ch<lirman 
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a significant employee orientation or' training pe:r.j.od is 
involved. ' 

4. Privacy Concerns 

There is no limitation in Section 112 which would limit 
usage arid access of such information solely for the pilot purpose 
of work authorization. 

5. No number limits 

Also there are no limits on the number of employers or 
locations for these pilots. In effect, the pilot could become ,a 
defacto national program without any limitations. These are the 
very same criticisms this Administration used against the 
original Simpson bill. 
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RESPONSE TO LRM NO: 3463 
LEGISLATIVE REFERRAL 

FILE NO: 1841MEMORANDUM, 

If your response to this request for viewsissimple (e.g., concur/no comment), we prefer that you respond by e-mail or 

, by faxing us this response sheet. , " . ' 

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 

to leave a message with,a legislative assistant. ' ," 

You may also respond by: 


(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or 
, 	 ' (2) sending usa memo or letter , ' , ' 
Please include the LRM number shown above, arid th~ subject shown below. 

TO: 	M. Jill GIBBONS 395-7593 

Office of Management and Budget 

Fax Number: 395-3109 


FROM: __..:...-_____..:...-_______~ (Date) 

(Nam~ 

__________~---------------- (Agency) 

_______________________________________ (Telephone) 

SUB~IECT: OMB Request for Views RE: 5356, Language of Government Act of 1995 

The followinQ is the response of our agency to your request for views on the above-captio'ned subject: 

___________ 'Concur 


___ No Objection 


_-'-_ No Comment 


___________ See proposed edits on pages __---"__ __ 

_ --'-_ Other: ________~----------~-

_____' FAX RETURN of __ pages, attache~ to this response sheet 

',. ., 
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l04TH CONGRESS'S.' 356'
, 1ST SESSlON ' 

, I 	 ~ 

To amend title 4, United States Code, to declare English as the official 
language of the Government of the United States. 

IN 	THE SENATE OF THE Ul\~TED STATES 

FEBRUARY 3 (legislative da~;, JANUARY 30), 1995 

Mr. SHELBY (for himself and Mr. Co,\'ERDELL) introduced the following bill; 
which was read twice and referred to the Committee on Governmental Affwrs 

. . 	 '. 

A BILL 
To 	 amend title 4, United States Code, to declare English 

as the official language of the Government of the United 

States. 

1 , Be it enacted by the," Senate and House ofRepresenta

2 tives of the United States ofAmerica ,in Congress assembled, 


3 SECTION 1. SHORT TITLE. 


4 '. This Act may, be cited as the "Language of Govern-


S mentAct of 1995". 


6 SEC. 2. FINDINGS AND CONSTRUCTlON~ 


7 (a) FTh'DINGs.-,The Congress 'finds and declares 


8 that
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, 10 

11 

12 

13 

14' 

15 

16 

17 
" 18 

19 

20 

21 

22 

23 

24 

25 

2 

(1) the United States iscomprised of individ-' ' 

,uals and 'groups from' diverse ethnic, cultural, and 

linguistic backgrounds; 
. . 

(2) the United States has benefited 'and contin-' 

ues to benefit from this rich diversity; 

(3) throughout the history of the Nation,.' the :' 

common thread binding those of differing back

grounds has been a common language; 

(4) ~ order to preserve unity in. diversity, and 

, to' prevent division along linguistic lines, the United 

States should maintain a language common to' all 

people; , 

, (5) English has historically·been the common, ' 

language and the . language of opportunity in the 

United States; 

(6) the purpose of this Act is to help immi

grants better assimilate and take full advant~ge of' 

economic and occupational opportunities in the U nit:

ed States; 

,(7) by learning the English language, immi


gran,ts. will be empowered' :with the language skills 


,and literacy necessary to become responsible citizens 


and productive workers in the United States; 


(8) the use' of a shigle common language in, the . 

cond~ct of the' 'Federal Governmenfs· official busi- ' 

......." " ,'- ~-.... 

. , .' . .'''' . , .....l ••• _'_,,· , " .' 
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1 ness will promote efficiency and fairness to 8npeo- . 

2 . pie;" 


3 (9) English should be recognized iii law as the 


4 language of official b:usiness of, the Federal Govern- ' 
'. 

5 ment; and: 

6 (10) any monetary savings derived by the Fed

.7 eral Government from the enactment of this Act 

8 should be used for the, teachl:D.g of non~English 

9 speaking immigrants the English language. 

10 (b) CONSTRUCTION.-The amendments made by sec

11 tion3

12 (1) are not intended in any way to discriminate 

13 against or restrict the rights. of'ap.y iridividual ill the 

14 United States; 

'15 (2) are not intended to discourage or prevent 

, . 	 16- the use of languages other than English' ill any 

17 ,nonofficial capacity; and ' 

18 '(3) except ~here an ,existing law of the United 

19 States directly contravenes the amendments made by 

20 section 3 (such as by requiring the use of a language 

21 , other than English for official business of the Gov

22 , ernment of the United States), are not iritended to 

23 '. repeal ,existing laws of the United States., 

. ~( .~S.856 IS 

. ,', 
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. 1 .BEC. S.,ENGLISH AS THE OFFICIAL LANGUAGE OF GOVERN· 

2~. . 
. '. 

3 . (a) IN GE1\TERAL.-Title 4,' United States Code, IS, 
, . .' ". . . ~ . . . 

4 . amended by adding at the end the following new chapter: 

5 "CHAPTER 6-LANGUAGE OF THE 


.6' GOVERNMENT 


"Sec. 

"161. ,Declaration of officiall.a.nguage of Government. 

"162. Preserving and enhancing the role of the officiall.a.nguage. , 

"163. Official Government activities in English. 

"164. Standing. 

"165. Definitions . 


• .i, 

7 "§ 161. Declaration of official language of Govern

8 ment 

9 "The official language' of the Government' of the 

10 United States is English. 

" 11' "§ 162" Preserving and enhancing the role of the offi

12 ' ciallanguage 

13 , "The Government shall have an affirmative, obligation 

14 to preserve and enhance the .role of English as the official 

15 langu~ge of the United States Goverllinent. Such obliga

16' tion shan include encouraging greater opportunities for in

17 dividuals to learn theEnglish language. 

18 "§ 163. Official Government activities in English 

19 ,'''(a) CONDUCT OF BUSThTEss.-The, Government 

. 20 shall conduct its official business in English: 
'. ., 

21 . "(b) DENIAL OF SERVICES.-.No person shall be de .. 

22 nied services, assistance, or facilities; directly or indirectly 

.885618 " 

~. " . -,' 



5 

10 

15 

20 

25 
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1 provided by the Government solely because the -person. 

2 cOlIllIlunicates in English. 

3 "(c) ENTITLEMEl\"T.-Every person mthe United 

4 States is entitled tD---7 

. "(1) communicate 'with the Government in Erig
, . 

6 ·lish·, 


7 "(2) receive information from or contribute in


8 .fOI'!llation to th~ Government in English; and 

9 "(3) be informed of or be 'subject to official or- , 

ders in English. 

11 "§ 164. Standing 

12 "Any person' alleging ,injury arising from a 'violation 

13 of, this' chapter shall have standing 'to sue in. the courts· 

14 of the United States under sections 2201 and 2202 of title 

28, United States Code, .andfor such other relief as may 

16 be considered· appropriate by the courts. 

17 ."§ 165. DefinitionS 


18 "For purposes of this chapter: 


19 "(1) GOVERl\'f1\.1ENT.-"The term 'Governmerit' 


means all branches of the Government of the United 

'21 " States and all employees and officials of the Govern

22 ment of the United States while perfo:fming official . 

23 • business. ' 

24 "(2) OFFICIAL BUSL'I\"Ess.-The 'term' 'official 

business' means those govetnmental actions, docu

.•8 8IS6 IS 
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1 .. ments, or policies which are enforceable with the full 

2 weight and authority of the Government, but· does 

3 not include,-;

4 
 "~(A) teaching of foreign languages; . . 

5 "(B) actions,documents, or policies that 

6 are not enforceable in ~he United States; 

7 "(C)- actions, documents, or policies nec

8 essary for international relations, trade, or com..: 

9 merce; 

10 H(D) actionS or documents that protect the 

11 public health; 

12 "(E) actions that protect the rights of vic- 

13 . tims of crimes or criminal defendants; and 

14 "(F) documents that utilize terms of art or 

15 phrases from 'languages other than English.". 

16 (b) CONfORMlNG AM:E!\'!J)MENT.-·The table of chap

17' tersfor title 4, United States Code, is amended by adding 

18 'at the end the following new item: 

"6. Language of· the Government ............. :................................... . 161" .. 

, ,. 

19 SEC. 4. PREE.MPrION. 


20 .' This Act (and the. amendments made by this. Act) 


21 . shall not preempt any law of any State . 

.22 SEC. 5. EFFECTIVE DATE. 

23 The amendments made by section' 3 shall take effect 

24· upon the date of enactment of this Act, except that no 

, :. 
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1 . suit may be commenced to . enforce or determine rights· 

.2 under the amendments until January 1, 1996. 

\ o 

"', .' 
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TI·j~ .WH,rE HOUSE 
OFFICE OF DOMESTIC POLICY 

CAROL H. RASCO 
Ass;stant to the i-'resiricnt (or f)omestic P()/icy 

Dr,lft response for POlUS 
:Hld forward 10 CHI{ by: ________ 

iJraft response ior (!-1ft by: . 

PJe;tse reply direclly 10 111<: writer 
(COllY 10 (I-IR) by: ._._.________ ~___ 

Lei's discuss: __.~_.__~_~.___=-..-------.~----------

I:or your infnnnalion: 


Reply using form code: 


Send copy 10 (origin~llto CHRI: ______ 


Schedule? : IJ Accept Pending [J Regrel 


Relll.lrks._~_______________________ 

-------.. -.-.-..--.-.-.---.~--.--.---.-
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CONGRESSIONAL HISPANIC CAUCUS 

STATEMENt ON "ENGUSH-ONLY" MEASuREs 


,':J • 
(~ 
";J 

The Congressional Hispanic CauQls (CHC) advocates the promOtion of greater 
cross-culturaI understanding between different racial and ethnic groups in the 
United States. Our cultural and Unguistic ridiDess should be ConServed and 
developed. Multilingualism is vital to American intereSts arid individual rights. 

, 	 , 

The CKC strongly opposes "English:Only" and siDlilar language restrictionist 
measureS. Numerous bills have been introduCed in the I04th Congress that 
. propose to make English "the official language of the government of the United 
States~ n These proposals are dangerous, unnecessary and short-sighted. 

'1· 

• 	 EnaUsb-only is unneCessary: . No one is cont~Dding that English cease to be our 
primary language. According' to the Census, over 97 perceot of Americans speak' 
English. Furthermore, only 0.06 percent of federal documents are in languages other ' 

,tba1l English. accordiDg to the General AccountiDg Office (GAO). Newcomers to our 
country are leamin& English faSter tb..an ever before.· ' , 

• 	 Bnelisb=only undermmesAmeOea's".dobal cOmpetitiveness: In aD. era in which four 
of five jobs are created throu.ghex.ports, the suppression of other lansUajes makes it 

, more difficult to do bUsiness with other nationS. ' 

• 	 En&1isb-only tUeasur'lare uncoDstitutioria1: '!be Arizona -English·only" initiative, 
bas been found to be unconstitutional by the Ninth Circuit Court in Ylfigue: v. 
ATizoNziLs for OJjicilJl ErigUIh. According tolthe Courts, it violates the First 
Amendment right to free speech. . . 

• 	 ED&lisb~onlJ piakes eovemment jneffiCient and· ineff~: In Arizona, the·court 
found that employees I knowledge of diverse languages made lovenimeut more 
efficient aDd less costly. The Arizona law and legislation pending in Congress would 
oUtlaw cOmmunication between elected officials and their constituents in any langu8ge 
bUt English. 

- . . ' 	
, 

• 	 EnaJish-onJy restri~ IccesSto services and ioyermnent:,. Millions of tax-paying 
citizens and residents would be unable to access aDd conununicate with their 
government. That would include residents of!iPuerto Rico, Native American· . 
reservations and U.S. tenitories in the Pacific, whose riBht to communicate in a 
native language is protected by ·treaty .or custom. 
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j . eHe "Engllsh;.O",," Statemelll 

• 	 EnlJjsh~oDlY measiltesUndennine out diplomatic iis;s with other CQUntda: English
only provisions would ban the use of other languages in developing :relations with 
other COUntries. In addition, multilingualism assists in national security efforts 
thrOup the development of coded communications and the collection of sensitive 
intelligence informatiOn. . 

• 	 Bnllish-only thrs;atena public health and safmy: Health aDd ininiuDization policies 
will be harder to implement if the governmen:t cannot successfully communicate' with 
no~EngIish;.speakers. In addition, police will be hindered when gathering 
inform.ation and interviewing non-English-spciOOng witnesses. 

• 	 English-Only does not equal better edUcation: English-only has nothing to do with 
improving education or educational opportunities. Instead of facilitating learning and 
co~unicationt proponents of English-only focUs on prohibiting the use of other 
languages. Bilingual education, on the other hand, teaches children English and 
facilitates their learning of math, scienCe and other areas of cballeilging content at the 
same t.i.ole. 

• 	 . Enmish-orily measures are iDtrusiye and divisive: English-only measUres would tell 
Americans how to talk for the fust time in 219 years of our history. Enalish..oDly 
measUres are< divisive andeneourage disc:riJ:ni8tion agairist AmericimS' WhOse first 
language is not English. .i 

. The CHC-sponsored lejislation, The' English PlUs Resolution. (II. Crin. Res. 83) . 
intiOOuceO.on July 13, 1995,' would have the Uruted States Government pursue policies 
that encourage all Americans to leam Or maintain skills in a laDguage other then English. 
and. become fully proficient in English by expanding educational opportUnities. The 
Resolution also supports policies that provide serviCes in languages other than English as 
needed to facilitate access to essential functions of government and protect fundamental' 
rights. 

111".4 FeImitIi'y 2, 1996 
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o U. S. Department of Justice 

Office of Legislative Affairs 

J 
Office of the Assistant Attorney General Washington, D.C. 20530 

Senator Ted Stevens 
Chairman 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

This letter is in response to your request for the 
Administration's views on S. 356, "The Language of Government Act 
of 1995." This bill wQ1,1Jd-·ll~l.t~_F.edE;;r.al¥.,g9.:v,.~~nmeIlt-•.actiy.ities

~_....:~.;.;$;_~~_"~.. .,;;__~_._--,,_--"'p,,--.-.' ~ -~-----~~ .. -.-'~'.~"_,-" ,,- 'l\-,1 

t!9n.$.H§J:?:~~~·)..3~Bg}t-,~~~~§~:~5:?~2:~;r;::;1ljfl.J:}:o~~~9:,.t.'jish. It also would- Impose
varlOUS restrlctlons on the use of other languages for official 
Federal government activities. For the reasons set out below, 
the Administration cannot support the bill. If the Congress 
passed this legislation, we would recommend to the President that 
he ;y;gt...o it. 

1. Effect of the Bill 

S. 356 would eliminate all governmental actions that are 
conducted in languages other than English, except those actions 
falling within enumerated exceptions. S. 356 declares English 
the ~.~J~Sx;=k2J.,,,.J~R~age of the Government. See S. 356, §3 (a) .1 

It aIso prov-ides that" [t]he Government shall conduct its 
of,Jj,cia,Lb Jness in English." Id. S. 356 defines "official 
b~:lKeirs'ri generally as nthose governmental actions, documents, or 
policies which are enforceable with the full we~ght and authority 
of the Government," but makes clear that certain governmental 
actions which otherwise qualify as nofficial business n are not 
subject to the general ban on the use of languages other than 
English. ld. Governmental actions which do not constitute 

1 S. 356 defines "Government n as "all branches of the 
Government of the United States and all employees and officials 
of the Government of the United States while performing official 
business." ld. at §3(a). 

PHOTOCOPY 
PRESERVATION 



,. 


2 


"off ial business" for purposes of S. 356,' and which therefore 
could be taken or conducted in languages ,other than English, 
include: 

(A) teaching of foreign languages; 

(B) actions, documents, or policies that are not 

enforceable in the United'States; 


(C) actions, documents, or po+icies necessary for 
international relations, trade, or commerce; 

(D) actions or documents that protect the public 

(E) actions that protect the rights of victims of 
~crimes or criminal· def,endants;' and 

~, .. ~ 

(F) documents that utilize terms of art or phrases from 
languages other than English. 

S. 356 would repeal all existirig Federal laws that "directly 
contravene[s]" its provisions banning Government communication in 

. languages other than English, II such as [laws that require'] the 
use of a language other than English for official business of the 
Government. n Id. at' §2 (b) .2 In sum, S. 356. would eliminate all 
governmental actions ~onducted in a language other than English, 
except those actions expressly exempted from the bill's . 
definition of "official business." 

S. 356 states that· it would pot directly discriminate or 
restrict the rights of those under existing laws. But it is 
difficult to see how this bill would "promote efficiency and 
fairness to all people" and not "discriminate against or re~trict 
the rights of" individuals in the United States who speak a 
language other than English and have limited English profi6iency 
(LEP) . 

The bill would have a direct, adverse impact on Federal 
efforts to ensure equal access to education, access to federally 
f2hnqe.d~Go:y:ernment_se~,,-.\ces~,-a:rrd::2'arerc'f'2at ion iJlc--.the_ere:;;xof'al 
p'~o~ss. It would furtherseg~ee~LEP-commun1cles-f~the 
p'olitical and al mainstreams by cutting off Government 
dialogue with persons having limited English proficiency, by 

2 S. 356 appears to eliminate only laws which 
mandate Government communication in languages other than English. 
The bill provides that [the] Act (and the amendments made byII 

[the] Act) shall not preempt any law of any State." ,Id. at §4. 
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prohibiting language assistance by Federal government employees, 
and by limiting the delivery of Government services to many 
taxpaying Americans not proficient in English who otherwise might 
not be aware available services. Clearly, efforts to 
integrate these political communities would be more effective 
through full governmental support of English language 
instruction. 

2. 	 There Exists No Problem Requiring the Designation of English, 
as the Official Language. 

S. 356 proposes to declare English the official language of 
the United States for all Federal government business. This 
declaration unnecessary. The overwhelming majority of Federal 
Government's official business is conducted in English'and over 
99.9 percent of Federal government documents are in English. 3 

According to a recent GAO study, only 0.06 percent of Federal 
government documents or forms are in a language other than 
English, and these are mere translations of English documents. 
These non-English documents, such as income tax forms, voting 
assistance information, information relating to, access to medical 
care and to Government services and information, were formulated 
to assist taxpaying individuals who are LEP and are subj ec,t to 
the laws of this country. 

As the President has stated, there has never been a dispute 
that English is the common and primary language of the United 
States. According to the 1990 Census, 95 percent of all 
residents speak English. The 1990 Census also reports that 
although 13.8 percent of residents speak languages other than 
English at home, 97 percent of these residents above the age of 
four speak English "well" to "very well". These figures 
demonstrate that there is no resistance to English among language 
minorities. In fa9t, there is an overwhelming demand for English 
as a Second Language (ESL) classes in communities with large 
language minority populations. For example, in Los Angeles, the 
demand for ESL classes is so great that some schools op~rate 24 
hours per day and 50,000 students are on the waiting lists city
wide. In New York City, an individual can wait up to 18 months 
for ESL classes. 

In very few instances, languages other than English are used 
in official Government business. In these instances, the usage 
may promote vital interests, such as national securitYi law 
enforcement; border enforcement; communicating with witnesses, 
aliens, prisoners or parolees about their rights; and educational 
outreach to inform people of their rights or to assure access to 

3"Federal Foreign Language Documents," GAO Rep. No. D-95
253R (Prepared at the request of Sen. Richard C. Shelby, sponsor 
of S. 356). 
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Government services, such as police protection, public safety, 

health care and voting. In all·of these areas, S. 356 would 

limit the effectiveness of Government operations by preventing· 

adequate and appropriate communications between Government 

officials or employees and the public. 


Language, barriers are among the greatest obstacles to 
effective law enforcement in immigrant communities. The use of a , 
language, other' than English is indispensable-'in some of these 
efforts. Investigations, reporting, and undercover operations 
may require the use of a language other than English, 
particularly in matters involving .the Drug Enforcement 
Administration (DEA) , the Immigration and Naturalization Service 
(INS) and the Border Patrol. 

Furthermore, S. ,356 would prohibit the use ,of interprete'rs 

and the use of another language by Government lawyers and 

employees while interviewing complainants or witnesses or 


"reviewing wi tness stat~ments or for.eign documents. Also, the 
prohibition of interpreters in j:udicial and admin,istrative , 
proceedings, ,especially in civil, immigration, and some criminal 
matters, would raise serious due process concerns, as discussed 
below. A requirement that Federal government employees' use dnly 
English would dramatically hamperattorneys'abilities to perform 
their duties effectively .. 

3. 	 S. 356 Would Generate Frivolous Litigation and Chill 

Legitimate qovernment Action' 


S. 356 would create a-private cause of action for anyone who 

believed that he or she had been injured by the Federal 

government's communication in a language other than English. 

Since some non-English services provided by .the Gove~nment do not 

fall within one of the bill's eiceptions, the provision of these 

services w~:)Uld violate the law. ..A complaining individual would 

be able to sue the Government in Federal court for damages and 

for equitable relief. ., 


, 
It is unclear what harm S. 356 is intended to prevent. or 


what rights the cause of action would protect. Virtually all of 

the Federal government's official business is· conducted in 

English. Therefore, actual injury to an individual due to a 

failure ,to conduct' activities in'Engllsh is highly 

'conjectural .. This prqvision is clearly unnecessary. 

. 	 . 
The language in S. 356 creating this ~ause 6f action is 


vague and would encourage lawsuits 'against the Government by "any 

person alleging injury sing from a vioiation" of' these 

proposed laws. This language not only would waive the sovereign 

immunity of the Federal government, but also would allow attorney 

fees for prevailing plainti This measure would' invite 

frivolous litigation against the Government and further clog our 
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Federal court system.' More importantly I it would have a chilling 
effect upon Federal agenc and employees and deter them from 
performing vital tasks and delivering important informational 
services in languages other than English. 

4. S. 356 is subject to serious constitutional challenge .. 

A. Free Speech 

Although it is difficult to predict how the Supreme Court 
ultimately would resolve arguments that S. 356 violates 
constitutional free speech protections the bill reasonably couldI 

be challenged on at least two theories: 1) the bill/s language 
restrictions are inconsistent with Meyer v. Nebraska , 262 U.S. 

390 (1923), and its progenYi and 2) the bill/s language 
restrictions are facially overbroad in violation of Federal 
employees I free speech rig~ts and of LEP residents rights to' 
communicate with government .. 

First , in a series of decisions rendered by the Supreme 
Court I the Court invalidated somewhat similar State and local' 
statutes requiring the use of English in various public and other 
settings. See~, , supra (statute forbidding instruction 
before high school except in English). In Meyer, the Court 
opined that by enact~ng English-only restrictions, the Nebraska 
legislature had "attempted materially to int with 
the opportunities of pupils to acquire knowledge."Id. The 
Court concluded that the English-only requirements before it 
violated the Constitution: ~The protection of the Constitution 
extends to all, to those who speak other languages as well as to 
those born with English·on the tongue." Id . 

. Meyer and its progeny raise a serious issue about the 
compatibility of English only legislation with the First 
Amendment rights of persons dealing with Government. These 
decisions arguably apply directly to S. 356 because the bill 
would require teachers and day care workers in Federal 
establishments to use only English in dealing with the children 
under their care, a result indistinguishable from the effect of 
the statutes at issue in Meyer and its progeny. More generally, 
to the extent that Meyer indicates that the attempt' to express 
oneself and to deal with the Government in one's own language is 
a matter of First Amendment concern, S. 356 would be vulnerable 
to challenge under the IIfundamental rights" strand of Equal 
Protection 'analysis. See, e.g., Attorney General of New York v. 
Soto-Lopez, 476 U.S. 898 1 906 n.6 (1986) ("It is well ~stablished 
that . where a law classifies in such a way. as to infringe 
constitutionally protected fundamental rights, heightened 
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scrutiny under the Equal Protection Clause is required. II) .3 

Moreover, late last year, the United States Court of Appeals 
for the Ninth Circuit relied upon the First Amendment to 
invalidate an English-only provision. In an en banc'decision, 
Yniguez v. Arizonans for Official,English, 69 F.3d 920 (9th Cir. 
1995), petition for cert. filed, 64 U.S.L.W. 3439 (U.S. Dec. 20, 
1995) (N9. 95 974), a divided court declared that English-only 
requirements in the Arizona constitution were facially overbroad 
in violation of the free speech rights of State government 
employe,es. The pertinent provision of the Arizona constitution 
provides that English is the official language of the State of 
Arizona. It also requires that, with certain exceptions, the 
State and its political subdivisions, including all government 
officials and employees performing government business, 
communicate only in English. See at 928. The Ninth Circuit 
majority concluded that the Arizona provision constituted a 
prohibited means of promoting the English language, concluding 
that" [t]he speech rights of all of Arizona's state and local 
employees, officials, and officers are,. adversely 
affected in a potentially unconstitutional manner by the breadth 
of [the provision's] ban on non-English ~overnmental speech." 
Id. at 932.. 

Second, the bill is subject to attack ~n the ground that it 
impairs free communication between Government officials and LEP 
residents. For example, the bill could be attacked as violative 
of the speech rights of Members of Congress under the Speech 
or Debate Clause, U.S. Const., Art. I, §6. ' 'If S, 356 were 
enacted, Members of Congress and the staffs would be hampered 
in communicating effectively with constituents and members of the 
public who are LEP, for exampie, in s releases, newsletters, 
responses to complaints or requests information, or speeches 
delivered outside the Congress. A court well could conclude that 
an application of S. 356 that prevented a Federal legislator from 
communicating effectively with the'persons he or she represented 
interfered with a core element of the process of representative 
government established by the Constitution. 

3Although several Federal courts have held that the 
constitutional guarantees of due prqcess and equal protection do 
not impose an affirmative duty upon the government to provide 
routine government services in languages other than English, see 
~, Guadalupe Org., Inc. v. Temple Elementary School Dist., 587 
F.2d 1022 (9th Cir. 1987) i Carmona v. Sheffield, 475 F.2d 738 
(9th Cir. 1973)i Toure v. United States, 24 F.3d 444 (2dCir. 
1994) i Soberal-Perez v. Heckler, 717 F.2d 36 (2d Cir. 19~3), 
cert. 466 U.S, 929 (1984)i Frontera v. Sindell, 522 F.2d 
1215 (6th Cir. 1975), these decisions do not address or undermine 
the separate free speech analysis found in the Meyer line of 
cases. 



The bill also impl the First Amendment rights of LEP 
residents to receive vital information and petition the 
Government for redress of grievances in a language which they can 
comprehend. The Ninth Circuit majority suggested that the First 
Amendment rights of Arizona residents to receive information are 
implicated by the ban, stating that: 

[b]ecause [the Arizona constitutional provision] bars 
or significantly restricts communications by and with 
government officials and employees, it significantly 
interferes with the ability of the non~English-speaking 
populace of Arizona "'to receive information and 
ideas.'!! 

Id. at 941 (citation omitted.) 

Likewise, S. 356 could be held invalid for infringing upon the 
free speech of persons dealing with the Federal government and on 
Government officials and employees carrying out their 
governmental duties. 

B. Equal Protection 

S. 356 also is subject to cha~ienge on various equal 
protection grounds. The Constitution prohibits discrimination on 
the basis of ethnicity or national origin. Yick Wo v. 
Hopkins, 118 U.S. 356, 369 (1886). Several ethnic and national 
origin minority groups in this country include large numbers of 
persons who do not speak English proficiently. One could argue 
that the restrictions in S. 356 discriminate on the face 
against members of these groups by denying them fair and equal 
access to government. Where a statutory classification expressly 
utilizes a suspect criterion, or does so in effect by, a 
transparent surrogate, the Supreme Court has subjected the 
classification to strict scrutiny without requiring a 
demonstration that the legislature's purpose was invidious. See 
==~~~===, U.S. , 113 S.Ct. 2816, 2824 (1993). A 
court could conclude tha~ 356 discriminates on the basis of 
national or ethnic origin, and as such is subject to strict 
scrutiny. 

In his opinion for the Court in Hernandez v. New York, SOD 
U.S: 352 (1991), Justice Kennedy discussed the link between race, 
ethnicity, and language. In that case, the Court rejected the 
petitioner's claim that a prosecutor had unlawful,ly 
discriminated, where the prosecutor exercised a peremptory 
challenge to exclude a juror on the ground that the juror might 
have difficulty accepting a translator's rendition of Spanish
language testimony. Justice Kennedy wrote, !!It may well be, for 
certain ethnic groups and in some communities, that proficiency 
in a particular language, like skin color, should be treated as a 
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surrogate for race under an equal protection analysis." Id. at 
371 (plurality opinion). Additionally, in its equal protection 
analysis, the Court has acknowledged that an individual's primary 
language skill often: flows from his or her national origin. See 
Yu Cong Eng v. Trinidad, 271 U.S. 500, 513 (1926) i see also 
Meyer, 262 U.S. at 401 (recognizing the differential effect of 
English-only legislatipn) . 

S. 356 also is subject to attack upon the ground that its 
stated purposes are pretexts for invidious ethnic or national 
origin discrimination. - If .enacted, S. 356's language 
restrictions presumptively would have a disproportionate, 
negative impact on individuals who were not born in the United 
States or other English-speaking countries, and indeed, on many 
native-born citizens whose-' "cradle tongue" is not English. Under 
the Equal Protection Clause, disproportionate ial, ethnic or 
national· origin impact alone is insufficient to prove purposeful 
discrimination. Washington v. Davis, 426 U.S. 229, 239 (1976). 
However, "an invidious discriminatory purpose may often be ' 
inferred from the totality of the relevant facts, including the 
fact, if it is true , that the law bears more heavily on one 
[group] than another." Id. at, 242. 

Practi~ally all of-the persons who~ the language 
restrictions would deny effective access to the governmental 
services wOilld be members of ethnic ,or national origin minority 
groups. In some immigrant and national origin minority 
90mmunities throughout the country 1 high percentages of community 
members would be negatively affected by the proposed ban on 
communications in languages other than English. -A court could 
find that the disproportionate, negative-impact on these 
communities 1 coupled with recent_ anti-immigrant rhetoric and 
actions , demonstra~ed invidious purpose. 

c. Due Process 

The bill also would be subject to attack on the ground that 
it violates the due process rights of non-English speakers who 
are parties to civil and administrative proceedings involving the 
Government. A number of Federal courts have held that due 
process requires the use of a translator in a deportation 
proceeding where the alien involved does not understand English. 

Ganarillas-Zambran'a v. Bd..of Immigration Appeals, 44 F.3d 
1251, 1257 (4th Cir. 1995) i Drobny v. INS, 947 F.2d 2411 244 
(7th Cir. 1991) i Tejeda-Mata v. INS, 626 F.2d 7211 726 (9th 
Cir. 1980), cert. denied, 456 U.S. 994 (1982). The courts have 
recognized an alien/s constitutional right to have proceedings 
c9mmunicated in a language the alien can understand , despite the, 
fact that deportation proceedings are civil in character-and 
therefore, less deserving qf the full panoply due-process 
protections required-in criminal proceedings. See Abel v. 
United States, 362 U.S. 217, 237 (1960). 
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The immigration setting is only one example of how a due 
process challenge could be posed in an administrative or civil, 
judicial proceeding. The prohibition of interpreters in'any such 
proceedings has serious implications for the due process rights 
of private parties with limited English proficiency. 

5. 	 S. 356 Would Impair Relations with Native Americans. 

The broad language of S. 356 is at odds with the 
longstanding principle of government-to-government ions 
between the Federal government and Indian tribes. From its 
earliest days, the United States'has recognized that'Indian 
tribes possess attributes of sovereignty. Cherokee Nation v. 
Georgia, 30 U.S. (5 Pet.) I, 17 (1831). In addition, in early 
Indian treaties, the United States pledged to "protect" Indian 
tribes, thereby establishing one of the bases for the Federal 
trust responsibility in our government~to-government relations 
with Indian tribes. See Seminole Nation v. United States" 316 
U.S. 286, 296-97 (1942). These principles -~ the~overeign 
powers of Indian tribes to engage in self-government and the 
Federal trust responsibility to Indian tribes continue to 
guide our national policy toward Indian tribes. 

Pursuant to this national policy, Congress has enacted 
numerous statutes that affirm the authority of Indian tribes to 
engage in self-governance, see ~, Indian Self-Determination 
Act, 25 U.S.C. §450i Indian Tribal Justice Support Act, 25 U.S.C. 
§3601, and which seek to preserve Indian culture pursuant to the 
Federal trust responsibility, see~, Native American Graves 
Protection and Repatriation Act, 25 U.S.C. §3001~ In the Native 
American Languages Act, 25 U.S.C. §§2901-2905" Congress combined 
the policies of self-governance and cultural preservation in 
single piece of legislation. See also 25 U.S.C. §2502(d). 
Recognizing that Indian languages are an essential aspect of 
tribal culture, this Act authorizes tribes to "preserve, protect, 
and promote the rights' and freedom of Native Americans to use, 
practice, and develop Native American languages." 25 U.S.C. 
§2903. To this end, the Act affirms the right of Indian tribes 
to conduct instruction in Native American languages in ly 
funded schools in Indian country and allows exceptlons for 
teacher certifications for certain Federal programs where these 
certifications would hinder the employment of qualified teachers 
of Native American languages. Id. 

S. 356 conflicts with the specific manifestations found in 
the Native American Languages Act and related statutes .. 
laws would be repealed if S. 356 were enacted. This would impede 
severely Federal government relations with Native Americans. 

6. 	 S. 356 Would Limit Bilingual Education, Causing LEP Students 
to Fall Behind in School. 



S. 356 would repeal all laws~ which confl with' its purpose 
of limiting all officiai Government. business to the Englif?h 
language. The impact would be devastating to LEP children "in 
this country. 

For"examp,le, S. 356 would conflict with and therefore repeal 
Title VII of the Bilingupl Education Act', which ass s school 
districts in meeting their'pbllg~tions under the I Rights Act 
of 1964, and with the Supreme Court ruling in Lau v. Nichols of 
1974. Both established that school districts have a 
responsibility provide' equal ,e'ducational opportunity to LEP 
students. Hende, Title ViI ~rovides dir~ct Federal funds to 
implement 'p~ograms targeted ,toward. assi~ting linguistically 
divers,e students, ,These programs assist, LEP st,udents mas,ter 
Engl~sh and achieve in all academic ~reas~ , ~ 

The Bilingual:Education Act already stresses the need to 
promote a child's, 'rapid learning,'of 'English. As 'Pre,sident: 
Clinton recently 'commented on bilingual, education, Ii [tlhe issue 
is whether children who come here, [or wh6se "cradl~ tongue" is 
not English] whi they are learning' English; 'shoUld also be able 
to learn other things~'... The, issue is whether' or hot we're going 
to value the culture" th~ :,traditions of everybody, and also , 
recognize that we have, asolem:g obligation every day in every 'way 
to let these children live,up" to the fullest of 'their God-given 
'capacities. "4 lingual education helpseri(3urethat LEi? ' 
children learn Engl:j..sh while remaining current in other q,ubjects. 
Otherwise, 'language 'minority children who are unable' to keep up , 
with their English":'speaking clasi3mates fe'll+' behind in' coursework 
and are more likely' ,than otherqhildren to ,prop out school. 
'Denying LEP children a meaningful equci?-"tion ina la;nguage 
comprehensib,lE? to 'them during, the period in which they are 
learning English, the basic purpose of bilingua'l ,education 
~denies them an equal educational opportunity. Lau v. Nichols, : 
414 'u. S. 563 0.974). 

7. S.' 356 Wc;:>uld Repeal Minority Language Provisions in, the 
Voting Rights Aqt, Limiting Mean~ngful Electoral 


, Participation by Language Minority Popu;I.ations,'.

. ,. . 

, , 

In addition, S. 356 would effectively repeal the minority 
language prcniis ,of the Voting ,Rights, Act (VRA) because they 
are in con,fl Where S. 356 requires the use orily, English, , 

,the vRArequires the, use of a language other than English in . 
enforcement s. The VRA has ,two provisions, ion 203 and 
Section 4 (f)'.(4), that protect IT\inority languag'e voters. These 
provisions' apply to States and c:ounties, and require that they 

4Pre~ident William J. Clint6n's address to the"Hispani6 

Caucus Institute Board and Mempers, Wasl;1ington, D.C., September 

27, 1995. 
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provide minority language information; materials and assistancel 

to enable minority language citizens to participate in the 
electoral process as effectively as English-speaking voters. 

Section 203 was added to the VRA in 1975 1 in recognition of 
the fact that large numbers of American citizens who spoke 
languages other than English had,been ef ively excluded from 
participation in our electoral process. Under Section 203 1 the 
relevant language minorities are defined as "persons who are ' 
American Indian l Asian-American l Alaskan Natives' or of Spanish 
heritage." The iationale for Section 203 was identical to and 
"enhance (d) the policy of Section 201 of removing obstructions, at 
the polls for illiterate citizens." S. Rep. No. 295 1 94th Cong' l 

1st Sess. (1975) at 37. Congress recognized l ,as had the Federal 
courts l that "meaningful assistance to allow the voter to cast an 
effective ballot is implicit in the granting of the fran,chise." 
S. Rep. No. 295 1 94th ,Cong. I 1st Sess; (1975) at 32. Congress 
found that the denial of the right to vote among such citizens 
was "directly related to the une'qual educational opportunities 
afforded them l '~esulting in high illiteracy and low voting 
particip·ation." 42 U.S.C. §1973aa-la(a). The judgment Congress 
rendered in. 1975 on this regime showed that it understood that 
historicallYI minority language individuals have not had the same 
educational opportunities as the majority of citizens. 

The VRA helps many Native Americans and some other language 
minority citizens especially older individuals, who continue tol 

speak their traditional languages and live in isolation from 
English-speaking society. In addition l Puerto Ricans I who makeup 
.a significant percentage of the 'Hispanic population in the United 
States are citizens by ,birth. Many Puerto Ricans have Spanish,l 

as their native tongue I and they may require some language 
assistance in casting an informed ballot. Also many Hispanicl 

citizens who attended school in the Southwest and in many other 
parts of this country as late as the 1950 / s were educated in 
segregated schools. Some of these citizens still need language 
assistance. ' 

As Senator orrin Hatch noted in connection with the 1992 
extension of Section 203 1 "[t]he'right to vote is one of the most 
fundamental of, human rights. Unles.s the Government assures 
access to the ballot box I citizenship is just an empty promise. 
Sectipn 203 of the Voting Rights Act l containing bilingual 
election requirements I is an integral part of our government's 
assurance that Americans do have such access .... " S. Rep. No. 
315,l02d Cong, 2nd Sess., 1992 at 134. 

In facti Congress has recognized and understood the need for 
minority language voting assistance. It has extended Section 203 
twice and the provision is now in effect until 2007. Each 
enact~ent and amendment of Section 203 enjoyed strong bipartisan 
support and the support of the Ford, Reagan and Bush 
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Administrations. 

Section 203 is carefully targeted toward those communities 
with high numbers of language minority, United States citizens of 
voting age, who, according to the Census, are not fully 
proficient in English. Thus, as English-language proficiency 
increases among ·the language minority population, minority 
language coverage should diminish. 

Rates of both voter registration and actual participation in 
ions by minority language individuals have increased since 

Section,20} was enacted. We are convinced that providing 
bilingual materials, instruction, and stance makes a real 
difference at the polls for minority language citizens with 

imited English language abilities. The effect of enacting S. 
356 and thereby rescinding Section 203 and·the other minority 
language protections of the VRA would be to disenfranchise an 
American minority community that only recently has had the 
opportunity to engage meaningfully in participatory democracy. 

'8. S. 356 Would Make Government Programs Less Efficient. 

The language of S. 356 claims that the !!use of a single 
common language in the conduct of the Federal government's 
offici business will promote efficiency and fairness to all 
people!!. Again, it is unclear how this would occur. To the 
contrary, S. 356 would promote administrative inefficiency and 
the exclusion of LEP persons from access to the Government and 
its services. S. 356's mandate for !!English only!! in Government 
would emasculate Government agencies and'other governmental 
bodies. It would prevent them from making particularized 
judgments about the need to utilize languages in addition to 
English in appropriate circumst'ances. It is in the best interest 
of the Government - as well as its customers -- for the public 
to understand clearly Government services, processes and their 
rights. 

The Government should not be barred from choosing in 
specific circumstances to communicate with its LEP citizenry in 
languages comprehensible to these persons. S. 356 would hinder 
the implementation of law enforcement and other governmental 
programs, ,such as tax collection; water and resource 
conservation; and promoting compliance with the law, ~, by 
providing bilingual investigators and providing translations of 
compliance, public, or informational bulletins issued by Federal 
agencies. 

The Ninth Circuit Court of Appeals recently agreed with this 
reasoning in striking down the State of Arizona's official 
English law. Yniguez, The court found that the State 
government's use of languages other than English in communicating 
with LEP' persons, increased ficiency rather than harmed it, and 
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the court held that an English-only law prohibiting the use of 
different languages by government served no significant 
governmental interest. at 942 43. 

9. S. 356 Is Inconsistent With Our Pluralistic Society. 

FinallYI S. 356 would promote division and discrimination 
rather than foster unity in America. We fear that passage of S. 
356 would exacerbate national origin discrimination and 
intolerance against ethnic minorities who look or sound "foreign" 
and may not be English proficient. 

In facti the strategic use languages other than English 
has been used successfully by the Justice Department/s Community 
Relations Service to help ease occasional community and racial 
conflicts through mediation, negotiation and conciliation, and 
community outreach. Prohibiting the use of languages other than 
English would undermine Government forts to avoid conflict 
through peaceful mediation and improving community relations and 
may escalate racial and ethnic tensions some areas in this 
country. 

We must publicly and privately recognize, respect and 
celebrate the linguistic diversity of our society as part of its 
cultural diversity. S. 356 would erect barriers to full access 
to and participation in the democratic.government established by 
the Constitution for all of the Nation's people. 

English is universally acknowledged as the common language 
of the Uhited States. But the passage of S. 356 would increase 
administration inefficiency and exclude LEP Americans from 
education, emploYment, voting and equal participation in our 
society. In these fiscally difficult times, Government 
e iciency and economy would be better promoted by allowing 
Government agencies to continue their limited use of other 
languages to execute their duties effectively. Moreover, for the 
reasons stated earlier I S. 356 would be subject to serious 
constitutional challenge. 

Our language alone has not made us a nation. We are united 
as Americans by the principles'enumerated in the Constitution and) 
the Bill of Rights: freedom of speech, respect for due process, 
representative democracy and equality of protection under the 
law. 

, 
Thank you for requesting the Administration's views on S.' 

356, the Language of Government Act. The Office of Management 
and Budget has advised that there is no objection to submission 
of this report from the standpoint of the Administration's 
program. 
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Sincerely, 

Andrew: Fois 

Assistarit Attorney Genera~ 
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TESTIMONY BY REP. LINCOLN DIAZ-BALART (FL-21) 
,BEFORE THE CONSTITUTION SUBCOMMITTEE 

OF THE HOUSE JUDICIARY COMMITTEE 
ON BILINGUAL VOTING REQUIREMENTS 

APRIL 18, 1996 

I WOULD LIKE TO THANK CHAIRMAN CANADY FOR HOLDING TODAY'S 
HEARING ON THE IMPORTANT ISSUE OF BILINGUAL VOTING ASSISTANCE. I 
APPRECIATE THE OPPORTUNITY TO TESTIFY. 

I STRONGLY OPPOSE ALL ATTEMPTS TO PROSCRIBE THE USE OF 
BILINGUAL VOTING ASSISTANCE. 

I BELIEVE THAT BILINGUAL ASSISTANCE WITH THE VOTING PROCESS 
IS A VALUABLE TOOL IN HELPING ALL AMERICANS PARTICIPATE AS FULL 
CITIZENS. ,SURPRISINGLY, MOST NON-ENGLISH SPEAKING CITIZENS ARE 
NATIVE-BORN, ACCORDING TO U.S. CENSUS BUREAU FIGURES. AS A ' 
NATIVE AMERICAN, IN NO INSTANCE DOES A CITIZEN HAVE TO PASS AN 
ENGLISH PROFICIENCY TEST, NORA LITERACY TEST, IN ORDER TO 
EXERCISE HIS CONSTITUTIONALLY GUARANTEED RIGHT TO VOTE. 

FOR EXAMPLE, PUERTO RICANS, WHO ARE'U.S. CITIZENS, MAY 
REGISTER TO VOTE IN ELECTIONS FOR ALL LEVELS OF GOVERNMENT IF 
THEY RESIDE IN THE CONTINENTAL U.S. AND THEY ARE OBVIOUSLY NOT 
REQUIRED TO LEARN ENGLISH. 

FOR CERTAIN,ELDERLY NATURALIZED CITIZENS, IT IS NOT REQUIRED 
THAT THEIR CITIZENSHIP TEST BE TAKEN IN ENGLISH. PERMANENT 
RESIDENTS WHO ARE AT LEAST 65 YEARS OLD AND HAVE BEEN IN THE 
UNITED STATES FOR AT LEAST 20 YEARS ARE EXEMPT FROM THE ENGLISH 
LANGUAGE REQUIREMENTS, AND THOSE OVER THE AGE OF 55 WHO HAVE 
LIVED IN THE UNITED STATES AT LEAST 15 YEARS MAY OPT FOR A MORE 
VIGOROUS TEST IN A LANGUAGE OTHER THAN ENGLISH. 

THE GOAL OF THE VOTING RIGHTS ACT OF 1965 WAS TO REMOVE 
BARRIERS, SUCH AS THE LITERACY TEST, WHICH EFFECTIVELY PREVENTED 
CERTAIN GROUPS FROM VOTING (SPECIFICALLY BLACKS IN PARTS OF THE 
SOUTHERN UNITED STATES). IT WOULD BE IMPROPER TO CREATE NEW 
BARRIERS BY MAKING THE ELECTORAL PROCESS MORE DIFFICULT FOR 
NATURALIZED CITIZENS OR FOR NATURAL-BORN AMERICANS WHO DO NOT, 
SPEAK ENGLISH. 

TECHNICAL INSTRUCTIONS AND BALLOT INITIATIVES ARE OFTEN 
CONFUSING EVEN FOR NATIVE ENGLISH-SPEAKERS. FOR INSTANCE, I 
WOULD LIKE TO INCLUDE FOR THE RECORD AN EXAMPLE OF THE UNCLEAR 
WORDING OF A RECENT DADE COUNTY, FLORIDA BALLOT INITIATIVE THAT 
WAS VERY DIFFICULT TO UNDERSTAND FOR MANY VOTERS--THE RECENT 
II STRONG MAYOR II CHARTER REFORMS. ALTHOUGH MANY OF THESE QUESTIONS 
WERE VAGUE, I WOULD LIKE TO CALL TO YOUR ATTENTION THE "COUNTY 
CHARTER AMENDMENT RELATING TO RECALLII--IISHALL THE COUNTY ADOPT 
THE STATE LAW RECALL PROVISIONS, THEREBY DELETING THE EXISTING 
RECALL PROVISIONS, TO PROVIDE AMONG OTHER THINGS: AN INCREASED 
NUMBER OF SIGNATURESj A STATEMENT OF THE SPECIFIC GROUNDS FOR 
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RECALL; AN OPPORTUNITY TO PRESENT DEFENSESi AND A TWO-PETITION 
PROCESS?U OBVIOUSLY, BALLOT QUESTIONS SUCH AS THIS ARE EXTREMELY 
DIFFICULT TO UNDERSTAND. 

FINALLY, I WOU~D ~IKE TO ADDRESS THE ARGUMENT THAT BILINGUAL 
VOTING ASSISTANCE CONSTITUTES AN ADDED FINANCIAL BURDEN. THE 
COST FOR DADE COUNTY HAS BEEN MINOR. WRITTEN MATERIALS 
ESSENTIALLY SHOULD COST NOTHING MORE THAN THE INK AND PAPER THEY 
ARE WRITTEN ONi TRANSLATIONS ARE DONE IN-HOUSE. 

IN CONCLUSION, I STRONGLY SUPPORT THE VOTING RIGHTS ACT, 
WHICH ENABLES ALL CITIZENS TO PARTICIPATE FULLY IN THE ELECTORAL 
PROCESS, AND I STRONGLY OPPOSE ALL ATTEMPTS TO PROHIBIT BILINGUAL 
BALLOTS. 

I THANK YOU FOR YOUR ,TIME. 
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COUNTYCHARTERAMEHDMENT 

RELATlNO TO ROLE OF COUfITY 


COMMJSSION'S PRESIDINO OFFICER 


To ",nne, MP'lrata uecUII\lll end IIIglltltIYt pcM8I"S. aha" the Chanar DIt amend. to lHQYIde that 
oammencinG with /he rna,oraI .a.c.uCf'\ In 1886:. . 

• 	 The Cammilalon'l presiding aftiCll' IftIU no tlnger bit 1tIe Mayor. but aha".tIe • CofmIiaIIcner 

Mloc:ted by Ihe COunty ComrnIaaIon: 


• 	 The presleRn; oBicur of ttle CornmisaSon, net tne MayOl, nil appoint ccl'M'l/llee membel'1i and 

cttalrperson$'1 


ENMIRNDA A tA CARTA CONsTTTUClONAL {JEt CONDADO 

SOBRE EL 'Alia DEL FUNCIONARJO QUE PIlESIDA 


LA JUNTA D~COMWONADOS DEL CONDADO 


Con 8/ fin t1fJ dlferenc/a, alln mi1, ttl peder l~tNo del ItgWsWc. '-debera ,,,m,nd.- /. Carla 
ConslirucfonaJ de modo que, • pal1irde fa:. elect;ione! pi,. aJcaJe» dlI1QS5, a, dispOnQII que: 

.. 	 Bllundonario que IJI8s1t:J/tj la' J&Jflt. de ComJrionldcl no ..,..',un AIt:aJde sinQ IJI) Comiaionado 

8&/ecclonado PDf Is JunIa de Com/siomJdos del Cond.adD; 


.. 	 los In~rantea Y ",,.,,sIde,,,. de 10.8 camJttt.r no aMn nombnJt:/g:j pot un Alcalde IIino pot ., 
"funcJonarlo que pra$/da la JunIa de Cllmi$IoItldos7 

YES I s/ 91 

HOI NO 12 


COUNTY CHANTER AMENDMENT 
RELATING TO VETO POWER Oil THE .....YOR 

To ful1her aeparate executive and legislative paw.,.. wI the Charter be amendtld fa prcwJde ht 
commendnQ With the mayoral eledkln In 1ail. ItIe M8y0(s weUI ooufd be overridden by • vote of a 
majority plu, one of the CorrmlallDneta praent. rdler than by. 213 valli of the CommJulDnera ptaent? 

INMIENDA A LA CARTA CONSTlT1lClOllAL DEL CONDADO 
aOaRI LA FACULTAD DE VETO DEL ALCALDI 

Con ., fin de dIItnnciBr .dn ma " podM tjIJt:utivo del IaQlalatNo. t~ fIMNInc:IIJt:M ,. ClIft 
ConaIJtucioIJaI de modo "". u disponp que, • pw1Jr de. eItcciofHI. plII8 IJk:aJdB del 1996. 101 YtloB 
tal AbId4J Ie podrdn eIWIat no mecliante ", Kilci6rI de /., dos IfNDIIlN parte! de Io:t Comisionrtt:kx 
fj/t'IaantrJ, Iino l'7Mdiante III de lit me,."". Uttp/f dt...' 

YES/51 102 

NOI NO . 103 




~I .. D ELECTIONS 1 

COUNiY CHARTER AMeNDMENT 
RELATING TO MAVORIS POWER 
TO APPOINT COUNTY MANAGER 

ComrnonainSl with the tr\IyQrIl election, In 1186. wit the Chart., tit amended to provide that ~ 
one penlon lucxeeda .nodW if1 the pelltion 0( MIYOI'. the .ut=IINCf' ahan have ft1c righe '" ,.-ppc!n1 the 
County Manager. IUI:/i8d only ID the approval ofl majarily of COtnmiI:slonoru than In office? , ' 

ENMIENDA A U CARTA CONSTlTUClONAL os. CONDADO 
SOBRE LA FACULTAD DEL ALCALDE' 

PARA DEllGNAR ALADMINISTRADOR DEL CONOADO 

De IN fIIIIct:ion., p.tB IIA:IIJde t»# 164 en ItdeMnt•• l,debena fllllnendanse Ia catta Conatitu;lonal cia 
rnocJg que Sd ~t1I quo cada 1ft, qut un. ptJf3OI1. 1UCfId' • atra en eI CIItgO de Nr:a1d6, .llIUCHOr. 
ade/o rlnit:amenttl , • lPIobecidn de III mllyorta de/o$ CotrtJaIt:JMcm .n funt:/otu)s entonots, tendrd eI 
deTeCho de deaIgMf IIAdmintrlntdor del CondtKio1 

'-.

YES I SI ,113 


HOI NO 114 


COUNTY CHARTER AMENDMENT ':, 

RELATING TO ReMOVAL OF COUNTY MANAGER 


Commencing with the 1996 mayoral.ledIon. INII: 

• 	 tn. MaY~1 right to lamcwe ttl. Manage, be IUbjed.b:I Commission cwenid. by .,VOtB 01" majority 
plus one. Instead 0' .. 213 vote. of the COmmlliioners than In aftIce: 

• 	 the Commllt/on be able 1.0 remove the Manager by I vote of • majority plUi on..inmad of • 213 
vote, of the Comrnlatsiontn then In omc.? ' 

8NIIIENDA A LA CARTA cONsTITIJCIf:HIAL DEL CONDADO 
SOBRE LA DEST1TUCI(JN DEL ADMINISTIUDOR "IiL CONDADO 

De fa fIIecc:ionN pml/Qllt:Jt del18H en "lInt1. tdebetd 

• 	 ttl denlc:ho del AJcaIde tie dHlirUir at Admini5IrIdor,*_to aanuIacI6tJ no mediante /.a ~ 
d. Ia. dol feteeru patfea de 101 ClJmII~ -n f",nGiomI, enlottctN IlnolHdiante " tie • 
mayQrf• • impIe tit ... 

• 	 poder deltltUir t. Jum. de ~do;r II AtJmini.sIradot no 1fNIdIanl. Ia ~ rJ#I Ia das 
ta/t818$ parlelJ'de 101 ComiaiotIIJdos en funclOne. ,nlonc8s aIno medlant," de It tnIJyDIM ,..",. 
deUlas?' , 
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tt.30SJ15:!52S ~I·· 0 ELECTIONS 1 

COUNTY CHARTU AMENDMiHT 
RELATING TO A.CAlL 

~, 	 Shall U\e county IdO~ the ltate law· recall provisions. "araby deleting the axisting rwc;;U provisions, to 
prcvlde among oSher thitlgs; an increued nUZTIber Of IISftltutes: • statement ol.the specific grour,,:t., for 
rtaClIJ/; In opportunity to pntl8nt defenses: and a ~ proc:es.? . 

ENUIENDA A LA CARTA CONSTlTUCIONAL ".L CtJNOADO 
$O_R6 LA QSSTlTlJCION DE FUNCIONARIOS 

,c.~ anUiar eI Condado I., diIpoJicioMtl en Vigor aobIBla. destJtucJ6n de funcicnarios y adoplar la, 
diapO$Idone, de Ia loy NlalBJ acbr8 Ia de3tituGl6n eM frmr;ign",.;o. de moda quo, entre otras cosa6. fCl 
dJlPGfIg' 10 lliguient.: un lMyot nWnelo de lInnu,' un. dfH:M11ICi«J de loa trtOIivoa ~ de Ja 
deatltuc:ldrr; I. opon&lniaQ de ",...",.dtlfetJMt; Yun pI'Ot:IUO '*' del palicione$? 

YES' 51 137 

NO/NO 138 

COUNTY CHARTER AMENDMENT 

ESTA8USHING 'NciPENDENT COMMISSION 


ON ETHICS AND PUBLIC TRUST 


8ftatlthe Citizens' Bill of Ri~ht5 of U'Ic Count)' erllner De amended ta c:n.Iate an independent Ccmml5SJon 
on Elhlca and Public: TRI$t to be Implemented by ordinance .nd CiIOI"I"IPrbed at five members Who shall 
have the luthotify to review, interpret, nlnar BdvilOl'Y apiniona. and enforce the County and municipal: 

• Code of Ethic. ordfnlnc:u; 
• ccn1Uct of 11\""" olalnancaa; 
• lobbyist registration and r.pottInsI ordlnJnQIa: 
• ethic.l CIImpelgn pracdces ordinanCes, When enaded; 
• Cttfzen.f 8m of Ri;ht57 	 . 

l!NM/~NDA A LA CARTA CONSTlTUCIONAL DS. CONDADO 
PARA ESTABL.ECER UNA COllISION INDEPENDIINTE,oa". LA ErIcA E INTEGRIDAD PUBLICA 

~Del»nI enmend'f38 Is c.ttII de ~ 61 /tJa C/JIdldltllC.l de fa Q,rla Con.titucitmal dill· COItdado 
do modo quo 58 Ct88 pOI' orc1eIJatrll lin. ~ ind'ptf/dMnt • .,. .ta • lnleg1idMJ pI1bIica 
compUfl31. de cinc:Dint••nle& con " fat:Ultad pIII'II aneRtlr, int.1J1('fII.It. ~ry ptJfter 811 vF: 

• OIfIen811ZH ICbr8 ., CddiQo dfJ era: 

• otrIenanzlllS IiObRf tc" contlldcl CIe /ntlJlNN; 

• tJr'denanzll.1IObrII1a In/ScrlpcJ6n y ntttdicI6n de cuenlu • "'-~ . . 
• on:IeItVlZU. euendo _ pt'OtIttJI(JutM• .obnI1a .tJca dtt Iu pI'Ik:tIa • • Ia 0IinPI1f•• po/ltJI:IIS,' 
• 18 Catta de let IJettehos de 101 c::IudadIncs 

del CQndado 0 munldpftla'l 

YES I 51 154 


NOI NO 165 
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! 	 July 26, 1996 

(House) 


H.R. .123 • LMgya2c' of Goyernment Act of 1995 
.. (Emerson (R) MO and 37 cosponsors) 

. :." 

. 	 '. 

The Administration strongly opposes H.R. 123 because it would: 

• 	 Effectively exclude Americans who are not fully proficieht in English from education, 

employment, votiQg and equal participationmolJI society.· 


• 
• [Be subject to serious constitutiona1 challenge on the grounds that it violates the First 

'. 	 Amendment, the Equal Ptotection Clause, and the Speech or Debate Clause, as well as 

. due process rights of non-English speakers who are parties to civil or administrative 

proceedings involving the Govenunent.], *" . 


• 	 Effectively repeat the minority language provisions of the Voting Rights Act, limiting 

meaningful elect~ria1 participation by minority language populations .. 


• 	 Significantly iilcre'ase barriers to effective law enforcement in immigrant conuilunities. 

• 	 Create an' Uilnecessary private right of aCllon, inviting frivolous litigation against the ' 

Goveirunent. 
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U. s. ,Departml;!nt of Justice

f 
Office of L;:gislative Affairs· 

/ 

',,: 

The Honorable William F; Goadlifig' 
c1ldirrnan' 

,",. 

'Cu~mi~tee 6h~eonamic.and 
Educational 0pp'ortulod ties 

United States House ,af ·Represent.atives 
Washington, D.t. 20515 

Deat Mr .. Chairm~n: 

Thi5·lette~'i9 ih ~e$ponse to your ~eq~e5t for the 
Aclttlinistrat~onfs v,iew;,; ori H,i{. 123, liThe Language of C;oyernment 
Act bf19 9 5." : This bill ' W01.~ld hal tFederal' government:: act 1v1tie~ 
conduc::ed'.in 12.!1glJi39f:S other than 'English. ,.! r. .8.1.so ,\'lcmld impose 
various resr.::.1.".ict.io!ls on th~ use of other languages for .official 
Federal goverlllll~ht AC::. i vi ties. For the 'reas'ons sec. out. in 'the 
attached memoraridcim. the Administration strongly opposes 
H.R. 12.3 . 

.The: attached lllP..lllo:r.-andurn .setsforCh our conc'erns about 
H.R. 123 in rlet~il, and I would like to address. few of them 
l1;;:re. Eng Ii shi :;:; universally acknov,l leciged r.,he cO.n:m\.on l?nguage 
of thR Un(~ed States. Bu~ our lang~age ~1.one ha~ not made u~ a . 
!·18l.oi.cm. ~'Je ',are united .as Americans by che p':r iples enumerated 
HI ,{"he Constitl..lt·ionand the~Bilr,of Right.s; freedom of speech, 
r.p.flr'esent21tive, demQ'7t'acy. respect for due pr.ccess, 'and equality 

p:t:c:rl.P./.: l, i.oP . und~r t he' law. 

Langu.a.ge barriers are among thegreate:;r. obstacles t:o 
~[ ct ,law enforcement in immigrant communit~es. H.R. 123 
wou) ,,; increase. these o,bstacles, particularly in matteis .involving 
I; Drug Enforcement 1I.dministration ·and th,!:! Immigration and 
Naturalization S~rvice, includingt.he 86rder. 

. 	 , 

H.R. 	 l23 would decrease administrative 'efficiency and 
Americans who ,are no~ fully profici~nt in~ngiish from 

ty. 
ion. errlployment, ,vpt.ing an'a equ.;J. part ic t ion in our 

It e,ffectively., would repeaJ r:he t1l language 
s~ons of the Voting Rights Act and is',' incons ent '.vi th the 
tanding principle of goverrimen~-to-govRrnmR TR1~tiQh6 wi.th 

Indian tr Further~or~~ H.R. 123'would create an unnec~s~ary 
privat.e· rdf action, ,inviting frivolous lit inst. 
the Government. 

http:includingt.he
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I should also note 
.constitutional attacks. 

that the bill 
For example, 

is subject 
lLR. 123, 

to various 
if it applies to 

the legislative franchise of Members of Congress, violates the 
Speech or Debate Clause, U.S. Const;, Art. I, section 6. If 
H.R. 123 were' enacted, Members bf Congress and t:heir staffs would 
be hampered ,in communicating effectively with 'constituents and ' 
members of the public who are not fully proficient in English in 
press releases, ,newsletters, respqnses to complaints ,or requests 
for information,: or speeches delivered outside the Congress. The 
bill is subject to attack upon the ground that its stated 
puipbseS are pretexts for invidious ethnic or n~tional-origin . 
discrimination., Under the Equal Protection Clause, lIan invidious 
disctimin~tory purpose may often be inferred from the totality of 
the 'relevant facts, including the fact, if it is t.rue, that the 
law bears, more heavily on one [grouplthan another." Washington 
v.., Dav,is, 426 U. S .. 229, 242 (1976). The bill also is subj ect to 
attack on thegr'ound that it v,iolates the due process rights of 
non-English speakers who are parties to civil and administrative 
proceedings involving the Government. 

Thank you for requesting the Administration's views on H.R. 
123, the Language of Government Act. ·The .. Office of' Management 
and Budget has advised that there is rio objection to submission 
of this r'eport from the standpoint of. the Administration's 
pro~ram., 

Andrew Fois 
Assistant Attorney General 

Attachment 

cc: 	 Honorable William Clpy 
Ranking Minority Member 
Committee on Economic and Educational,Opportunities 
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Justice Department Views on Ii-R.. 123, 
the Language of Government Act 

1~ !ffect 6f ~he Bill 

H.R. 123 would eliminate all governmental actions that are 
conducted in languages other than English, except those actions 
falling within enumerated .exceptions .. fl.R.. 123 declares 'English 
the official language ..of the ~overnment .. See H.R. 123, §3 (a}.l 
It also provi.del;> that (t] he Government shall conduct itsII 

. official business in English." rd. H.R. 123 defines "official 
business" generally as "those governmental a'ctions, documents, or 
policies which are enforceable with the full ~eight and authority 
of the Government,n·but makes clear that certain governmental 
actions ~hich otherwise qualify.as "official business II are not· 
subject to the general ban.on the use of. languages other than 
English .. Id. Governmental.actions which do not constitute 
"official business 'I for purposes of H.R. 123, and which therefore 
could be taken or conducted ih lariguageg other than English, 
include: 

(A) teaching of foreign languages; 

(~) actions, dbcdmehts, or policies that are not 

enforceable in the United States; 


(C) actions, documents ,.or.. policies necessary for 
international relations, trade, or commerce; 

(D) actionSiOr documents that protect the 9ublic 

health; 


(E) actions that prbtect.the rights of victims of 
crimes or c~iminal defendants; and 

(F) documents that utilize terms of art or phrases from 
languages other than.Engl{sh. 

H.R. 123.would repeal all existing Federal laws that 
"ditectly" contiavene its provisions banning Government . 
communication in languages other than English, IIsuch as (laws 
that require] -the use of a.language other than English for 
official busihes~ of the (3overnment of the United States. If Td. at 

1 H.R. 123 defines "Government II as "all branches of the 
Government of the. United States and all employees and officials 
of the Government of the .United States while performing official 
business. II rd. .at§3 (a) ... 
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§2 (b) .2 In sum, H.R. 123 would eliminate all gov~rnmental 
~ct~Oi1S c()nducted ina language other than English, except those 
act~onsBxpressly exemptedf:rdm the bill's definitidh of 
"official business;iI 

:H.R. 123 states thatii wo~ld not ,direetly distti~inate 
against or restrict t~e rights under existing laws of any 
individual already 'in 'the United States. But it is difficult to 
see how this bill would "promote efficiency and fairness ,to all 
people ll and not "discriminate against or restrict the rights of" 
individuals in the United States who speak a language other than '. 
Engli~h and have limited ~nglish ~roficiency (LEP). 

The bill WOuld have a direct, adverse impact on Federal 
efforts to ensure equalatcess to ~ducation~aGcessto,federally 
funded Government services" participation in the . electoral . 
process, and participation.in·the decennial census. It would' 
segregate LEP communities from the political and social. 
mainstreams by cutting off Government,dialogue with persons 
having limited English proficiency, by prohibiting language 
assistahte by Federal government' employees, and by limiting th~ 
delivery of Gbvern.ment services to many taxpaying Americans not 
proficient in English who other~ise might not be aware of 
available servic~s ...Clearly, efforts to inte~rate these 
political communities would be better served through full 
goverhmentalsupportof Englishlang~age instruction rather than, 
limiting. access based upon language abilities. 

2. 	 'There Exists .No Problem Requiring the Designation of English 
as'the Official Language. 

( 

H.R. 123,proposes to declare English the official language 

of the Uriit~d States f6r all Federal government bU9ine~s~ This 

declaration is unnecessary .. The overwhelming majority of the 

Federal G'overnment' s official business is conducted in Engl ish 

and over 99.9 percent of Federal government documents ar:e in 

English,. 3 According to a recent. GAO study, only 0.06 percent of 

Federal government documents...or fo·rins areihalanguage other' 


. tha'n English,· and these are mere translations of English . 
documents. these non-English documents, such as income tax 
fo:t'ms, vbting assistance information, some decennial census 
,forms/and information relating to access to medical care and to 

2 H. R. 123, appears to eliminate only Federal laws which 
mandate'Government comnitmication in languages other than English. 
The bill provides that ,. [the] AC.t (and the amendments made by. 
[the] fl..ct) , shall not preempt any law of any State." Id. at §4 . 

. '''FederaIForeign Language Documents," GAO Rep. No. D-95
253R(Prepared at the request of Sen. Richard C.Shelby, sponsor 
of S. 356, the Senate ,toID1?anion to H.R. 123), 
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Government services and informati6n,'wereformulated to assist 
taxp.aying.c1tizens and residents who are LEI' and are subject to 
the law~ of thi~ country. 

. A~ the President has stated, ther~ has never been a dispute 
that English i's' the common and primary language of the United 
States. According to the 1990 Census, 97 percent of all 
.residents speak "English at least ,well. The 1990 Census also 
:tep6tt~ that although 13.8 percent of residents speak languages 
other than Engl.l,sh at home, 79 percent of these residents above 
the age of four speak English "WeIll' or livery well II. These 
figures demon'strate that there is no resistance to English. among 
language minorities. In fact, there is an overwhelming demand 
for adult English language classes in communities with large 
language minority populations. For example, in Los Arigeles, the 
demand for these' classes is so. great that some schools operate, 24 
hours per day a~d 50,000 students are on the waiting lists city
wide. In New York City, an individual cart wait up to 18 months 
for adult English language classes. 

In very fe~ iristances, languages other than En~lish are used 
in off icial Gover'nment business. In these instances I the usage 
may promote vital interests,' such as national security; law' 
enforcement; border enforcement; civil rights; communicating with 
witnesses, aliens, prisoners or parolees; and educational 
outreach to inform people of their legal rights and 
r~sponsibilities or to assure access to Government servi~es, such 
as police protection~ public safety, health care and voting. In 
all of these areas, H.R. 123 would limit the effectiveness of 
Government operations by preventing adequate and appropriate 
communications between Government officials or employees and the 
public. . 

.' 

Language barriers are among the greatest obstacles to 
effective law enforcement particularly in immigrant communities. 
The use of a lan'guage' other than English is indispensable in some 
of these efforts: Investigations, reporting, and undercover 
operations may require the use of a language other than English, 
particularly in matters ihvolvfn~ the Drug Enforcement 
Administration (DEA) , the Customs Service,'· and the Immigration 
and Naturalization Service (INS), including the Border Patrol. 

FurthermOre, H,R. 123 would prohibit the use of 
interpreters and·the.use of -another language by Government 
lawyers and employees while. intervieWing .complClinants . .or.. ' ..... . 
witnesses or re,-;iewirtg wit.ness statements or foreign documents. 
Also, the prohibition of interpreters in judicial and 
administrative proceedings, especially in civil, immigration, and 
some criminal matters, would raise serious due process concerns, 
as discussed below. A.requirement that Federal government 
employees use on~y English would dramatically hamper attorneys' 
abilities to perform their, duties eff~ctively. . 
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3. 	 H.R. 123 Would Generate FrivOlous Litigation and Chill 

Legitimate Government Action 


·H.R. 123 wculd create a private cause of action for anyone 
who. believed that he or she had been injured by the Federal 
govethment's communication in a language other than English. The 
bill wculd permit a complaining ihdividuaLto.suethe 'Government 
in Fede'ralcourt for'damages, equitable relief and attorney fees. 

Itisuncle~r what harm H.R. 123 is intended to. prevent 'or 
what rights the cause of action would protect. Virtually all of 
the Federal gcvernment's official business is conducted in 
English. Therefcre, actual injury to. an individual due to a 
failure to' conduct all activitie·s in English is highly 
conjectural. This provision is clearly unnecessary. 

Mcreover, the language in H.R. 123 creating this cause of 
action is vague ahd wculd encourage lawsuits against the 
Government by 'Iany person alleging injury arising from a . 
viclaticn,j cf theseptcpo~ed laws. The potential for rec6v~ring 
attornElY fees would invite frivolcus litigation against the 
Government a.nd further clog cur Federal court system. More 
imp6~tantly, it wculd have a thilling effett upon Federal 
agencies andemplcyees and deter them from performing vital tasks 
and del i v'ering important informational services in languages 
cther,than English. 

4. 	 H.R. 1.23 is Subject to Serious Constitutional 'Challenge. 

A. Al thcugh it isdiffitult·tO· predict h6'wthe Supreme 
ccurt ultimately wculd~resolve ~rguments that ~.R. 123 violates 
constitu~idnal pictecticns,J a case raising constituticnal 
~hallenSes to a similar State statute is now p~nding,befcr~ the 
Court. 

Late last year, the .United States Court of Appeals· for the 
Ninth Circuit' relied upon the First Amendment to invalidate ali. 

. English-only provision. In an en bane decision, Yniguez .v. 
Ari~onans~.for.Official.EnqLi~h, 69 F.3d 920 (9th cir. 1995), 

3Several Federal ccurts ha.ve held that the constitutional 
gua~ahtees cf due p~o~ess and equal prctecticn do not i~pose an 
affirmative duty ·upon the, government to provide routine 
governmeht services in languages other than Englisr.. See ~,. 
Guadal.upeOrg.,. I·nc·" v. Temple Elemerttary .School DisC, 587 F. 2d 
10.22 (9th Cir. 1987) i Carmonav ..Sheffield, 475 F.2d 738 (9th 
cir. 19~3); Toure .v. United. States, 24 F.3d 444 (2d Cir. 1994); 
Soberal~Perez v. Heckler, .717 F.2d 36 (2d Cir. 1983), cert. 
denied, 466 U.S. 929 (1984); Frohter~ v ..Sindell, 522 F.2d 12L5 
(6th 	Ci.r. 1975). 
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cert.oranted, 64 U.S.L.W. 3635,,363~ (U.S. Mar. 25, 1996) (No. 
95-974), a divided court declared that English-only requirements 
in, the Arizona constitution were facially overbroad in violation 
o,f . the free speech rights of State government employees. The 
pertinent provision of the Arizona constitution provides that 
English is, the official language of the State of Arizona. It 
also requires that, with certain exceptions, the State and its 
political subdivisions, . including all government officials and 
employees performing government business, communicate only in 
Ehglish. See id, at 928. The Ninth Circuit majority· determined 
that the Arizona provision constituted a prohibited means of 
promoting the English language, stating that" [tlhe speech rights 
of all of Arizona'S state and local employees, officials, and 
officers are . adversely affected in a potentially 
unconstitutional manner by the breadth of [the provision' sJ' ban 
on non-English governmental speech',"., Id., at, 932,. 

, The Ninth circuit majority also suggested that the First 
Amendment rights of Arizona residents to receive information are 
implicated by the ban, stating that: 

"[b] ecause [the Arizona constitutional provisionJ bars 
,or significantly restricts communications by and with 
government ·off·icials and employees, it significantly 
interferes with the ability of the non-English-speaking 

, populace of: Arizona II' to receive information and 

ideas"n 


Id.. at 941 (citation ,omitted'.) 

'The eli fference of opinion among the Ninth Circuit judges in 
Yhicruezcentered mainly on the breadth of the,government's 

'authority to regulate the speech of its employees when they are 
perfor~ing offi~ial governmental duties. The dissent argued that 
the Government had broader discretion because the speech at issue 
re$e~bled private concern speech more than public concern speech. 
Although the di~sent's argument is not without force~ the 
existence of the; Ninth Circuit's majority 'en ,bane decision, 
supports our concern about·theibill'sVUlrierability to First 
Amenc1tttent challenge. ~ , 

On March 24; 1996, the United States Supreme Cour~ ,granted 

certiorari to review the decision of the Ninth Circuit in that 

case. The case will be argued by Counsel and,decided by the 

Court during,the 1996 term, which begins in· October. 


'Although th~ majority an~ di~s~~t were ~harply diVided on 
'the First Amendment issue, at least two dissenting judges left 
open the possibility that the Arizona provision was 
unconstitiltional,on other grounds, See id. at 963 (KozinskL J., 
dissenting) , 
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Se,cond, if' the bill applies to the legislative franchise of 
Meinbers' of Congress I it v.l.olatesthe· speech Orbebate' ciause, . 
u~s.cohst. ; 'Art;::. I,' section 6 .. , Moreover, if H.R. 123 were 

. enacted, Members of Congress and their staffs viould be hampered 
in communicating effectively with constituent:s and members of. the 

"publi~ who are not f~lly proficient in English, for example, in 
press releas.es , newsletters, responses to complaints or requests 
for in~ormation,'or speeches delivered outside the Congress. A 
'court well ~o~ld conblude that art application of H.R. 123 thAt 
prevented a .Federal legislator from communicating effectively 
with the persons ,he or she represented interfered with a core . 
element of the process of representative government established 
by theConstitut:;ion ..• Similar conCerns would be raised by any 
effort to· apply ·H, R .. 123 to communications by the president and 
o~he~ E*ecutiv~;branch of~ic{alsif1.their dealings with 
constituent:;s. 

B.' H.R. 12'3 also might be subject to challenge on various 
'equal .protection grounds. The constitution prohibits 
discrimination on the basis of ethriicity or national origin. See 
Yi.ck w'o.v... HopkiD..§., ,118. U.S. 356, 369 (1886). Several ethnic and 
national origin minority groups in this count,ry include large 
numbers of persons who do not speak English proficiently. Where 
a statutory classification expressly .util'izesa·suspect 
criterion, or does so in effect by a transparent surrogate, the 
Stipre~e COurt has subj~cted the classification to strict sc~utiny 
without r~quiring a demonstration that the iegislature's purpose 

. was invidious. See Shaw v .. Reno,' _.__ U.S. -,---' 113 S.Ct. 2816, 
2824 (i993) . 

. In his opinion for the Court in Hernandez v. New, York, 500 
U.S. 352 (1991),Justice Kennedy discussed the link between race, 
ethnicity, and language. In that case, the Court rejected the 
petitioner's cla~m that a prosecutor had unlawfully 
discriminated, where the prosecutor exercised a peremptory 
challenge to exclude a juror on theg::tound that.the juror might 
have difficulty accepting a translator's rendition of Spanish
language testimony. Justice KenI;ledy wrote, "It may well be, for 
certain ethnic groups and in some communities, that proficiency 
in a particular language, like skin color, should be treated as a 
surrogate for race: under an· equal protection . analysis. " ld. .at 
371 (plurality opinion) . Additiorially, in its equal protection 
analysis, the Court has acknowledged that an individual's primary 
language skill often flows from his or her national origin. See 
Yu .Cong .. Eng .v ....Trinidad, 271 U. S. 500, 513 (1926) ;' see s.lso 
Meyer v. Nebraska, 262 U. S. 390, 4Q.1. (1923).: (recognizing the .. 
different~al effect of English~ohl~ le~i~l~tio~) . 

H.R. 123 also is subjeit to attack upon the ground that its 
stated purposes ~repreteXts for itividi6us ethnic Or national
origin discrimination. If enacted, the language restrictions 
contained in H.R. 123 presumptively would have a 

.,' .. 

-
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disproportionate, negative· impact on individuals who were not 
. born in the United States or other English speaking countries, 

and indeed, on many native-born' citizens whose Il cradle tongue" is 
not English. Under the Equal Protection Clause, disproportionate 
racial, ethnic· or national origin impact alorie is insufficient to 
prove purposeful discrimination. Washington.v. Davis, 426 U.S. 
229, 239 (1.976). However, "an invidious discriminatory purpose 
may often be infeiredftom the totality of the relevant facts, 
including the facti if it'istrue/that,thelawbears:mdre' 
heavily on one [group] than another." Id. at 242. 

Practically all of thep~rsdns whom the langu~ge 
restrictions would deny effective access to the governmental 
services would be members of ethnic or national origin minority 
groups. In some irrlltligrant and nat ional . origin minority 
communities throughout the country, high percentages of community 
members would be negatively affected by the proposed ban on 
communications in languages other than English. A court. could 
find that the disproportionate, negative impact on these 
communities, coupled ,with negative sentiment toward recent 
immigrants or non-Engliih speakers. derhon~trated invidious 
purpose. 

c. the bill aiso wbuld be subject to attack on the ground 
that .it violates the due process rights of nort-English speakers 
who are parties to civil and administra.tive proceedings involving 
the Government. : A number of Federal courts have held that due 
pr.ocess requires the use of a translator in a depOrtation 
proceeding where, the alien involved does not understand English. 
See Ganar,i,llas-Zambranav. Bd. of Immigration. Appeals, 44 F. 3d 
1251, 1257 (4th :Cir. 1995): Drobny v. INS, .947.F.2d241 •. 24A 
(7th Cil'. lQ91);. Tejeda-Mata v.:rNS,626F.2a 7;;n, 726 (9th Cir. 
1980) I .cer.to denied, 456 U.S. 994 '(1982). The courts have 
recognized an alien's constitutional right to have proceedings 
communicated in. a la.nguage the alien can understand, despite the 
fact that deporta.tion proceedings are civil in character and 
.therefore, 	 less deserving of the full panoply of due process 
protections· required in criminal proceedings. See Abel v; ...United 
s.t a.te s , 3 62 'u. S .; 21 7, 2 3 7 . (19 6 0) : 

The immigration setting only one example of how a due 
process challeng~ could be posed in an administrative or civil, 
judicial proceeding. " The prohibition, of interpreters in any such 
proceedings has serious iTTiplications for the due process rights 

'of private parties with limited English proficiencY.s 

SOur comments in this letter 'do'not address the question of 
'how the language requirements of H.R. 123, if enacted, should be. 
implemented in light of the serious constitutional concerns that 
we have identified. 

http:v.:rNS,626F.2a
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S. 	 H.R. 123 Would Impair Relations with Native Americans. 

, Th~ broadlangtiage of H.R. 123 is .at odds with the 

lorigstandin~ prihciple of gbverri~ent tb-gO~ernment relations 

between the Federal ,government and Iildian tribes. From its 

earliest days, the United States has recognized that Indian 

tribes possess attributes of sovereignty. Cherokee Nation"v. 

Georgiai 30 U.S. t5 p~t_) 1, i7 ~1~~1). In addition, in early 

Indian treaties,t.he United States pl'edged to IIprotect (f Indian 

tribes, thereby est~blishing one of the bases for the Federal 

responsibility in our government-to-government relations with 

·Indian tribes. See Seminole Nation v. United, States 316 U. S.
I 

286, 296-97 (1942). These principles -- the sovereign powers of 
Indian tribes to engage in self-government and the Federal trust 
responsibility to Iridian trib~s -'dorttiriue to guide our n~tional 
policy to~ard lridiari tribes.' " 

Pursuailt to this na~ionar policy, Congress has enacted 
numerous statutes that affirm the authority of Indian tribes to 
engage in self-governance, a,ee ~, Indian Self-Determination 
Act, 25 U.S.C. §450; Indian Tribal Justice Support Act, 25 U.S.C. 
§3601, and which seek to preserve Indian culture, see Sh9:..:..1 ' 
Native American Graves Protectipn and Repatriation Act, 25 U.S.C. 
§3001. In the Native American Languages Act, 25 U.S.C. §§2901
2905, Congress combined the policies of self-governance and. 
c;::ultural preservation in 'a single piece of legislation. See als.o 
2$ U.S:C. §2502(d). Recognizing that.lridi~n l~nguages are an 
essential aspect of tribal culture; this Act authorizes tribes to 
,I preserve protect and promote the rights and freedom of NativeI I 

A~ericans to use, practice, and develop Native American 
languages." 25 D,.S.C. §2903. To this end, the lJ..ct affirms the. 

,right of Indian. tribes to conduct instruction in Native American 
languages' in .federally funded schools in Indiarl country and 
allows exceptions for teacher certifications f6r 6ertain Federal 
programs where t,hese .certifications would hinder the employment 
of· qualified teachers of Native American languages. Id. 

If broadly construed, H.R. l.23 could conflict with the 
speci fic 'mandates found'loths Nat'ivEi American t,anguages Act and 
related statutes,.' These laws would be repealed if H. R. 123 were 
enacted. this would impede severely Federal. government relations 
with Native Americans. . 

6. 	 . H. R., 123 Could Be Read to .Limi t Bilingual Education, Causing 
LEP Students to Fall Behind in School. 

H.R: 123 would repeal all laws which conflict with its 

purpose of limit'ing all official Government business to the 

En.glish language.' The impact could be devastating to LEP 

children in thiscouhtr¥. . 
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For example t H.R. 123 might be read to conflict with and 
therefore, repeal Title VIr of' the{BiIirigua1Edlicatio'n Act ,'which' 
as~ists ~chool districts in meeting their obligations under the 
Civil Rights Act of,1964, and with the Supreme Court ruling in 

1 'liau., v'. ,Nichols 414 U. S., 563 (1974). Both e'stablished that 
school districts have a responsibility to provide equal 
educational' opportunity to LEP students. Hence l Title VII 
provides direct Feder'al ftmdstoirnplement programs targeted 
toward assisting linguistically diverse students. These programs 
assist LEP students master English and achieve in all academic 
areas. 

, 
The Bilingual Education Act already stresses the need to 


promote a child' srapid learning of English. :As President 

Clintorrrecently commented on bilingual education, [tlhe issue
11 

is whether children who ,come here, [or whose flcradle tongue ll is 
not English] while they are learning English, should also be able 

'to learn other .. things .... The issue is whether or not we're going 
to value the culture, the traditions of everybody and also 
recognize that we have a solemn obligation every day in every way 
to let these children live up to the fullest of their God-given 
capacities. h6 Bilingual education helps ensure t.hat LEP 
thild~en learn English While remaining currerit in other subjects. 
Otherwise, language minority ,children who are unable· ,to 'keep 'up. 
with their English-speaking'classmates fall behind in course wo'rk 
artdare moreli~ely than other childr~ri to drop out of School. 

7. 	 H.R. 1'23/WO'uld Repeal Minority' Language Provisions of the 

voting Rights Act, Limiting Meaningful EtS"ctoral 

Participation by Langua,ge Minority Populations. 


, lriadditioq, H.R. 12] would effectively r.epeal the minority 
language provisi,ons of the voting Rights Act (VPJ>.l because they 
are in confl ict .: Where H ~ R" 123 requires the use of only 
English, the V'RP.. requires tts use of a language other than 
English in enforcement efforts. The VRA has two' provisions, 

,Section 203 and Section 4 (f,) that protect Unit.ed States citizensI 

Mho are not fully proficient in~nglish. These provisions 

require covered jurisdictions to provide the. same information, 

materials, artd assistance pro~id~d to English speaking citizens 

to minority language citizens in a l~nguage they can better 

understartd, to enable them to participate in the electoral 

process as effectively as English-speaking voters, 


Sect ion 203. was added to the VRA in 1975 , after 

congressional ri'ndirigs~ tha~ large flumbers ofAmeric~n citizens 

who spoke languages other than English ,hadbee'n effectively" 


6Presideht William J. Clinton's address to the Hispanic 

Caucus Institute Board and Memb~rs, Washington, D.C., September 

27,1995. 


. ,~ 
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excluded from 'participation in our electoral process. The 
,ratiohale ~or Section 203 was identical to abd "enharice(d) , the 
polity of Section' 201 of removing obstructions at ,the polls for 
illiterate citizens," S. Rep. No. 295, 94th Cong., 1st Sess. 
(1975) at 37. Congtes5 recognized, as had the Federal courts, 
that "meaningful assistance to allow the voter to cast an 
effective ballot is implicit in the granting of the franchise." 
S. Rep. No. 295, 94th Cong.,' 1st Sess. (1975) at 32. Congress 
found that the denial of the right to vote among such citizens 
was "directly related to'theuneqt.i.al ,educatTonal opportunities 
afforded them. r~sulting in high illiteracy and low voting 
participation. II 42 U. S. C. §1973aa-la (a). The judgment Congress 
rendered in 1975 on this regime showed that it understood that 
historically, minority language 'individuals have not had the same 
educational opportunities as the majority of citizens. ' 

VRA helps many Native Americans and some other language 
minority citizens, especially older individuals, who·continue to 
speak their traditional langu~ges and continue to be affected by 
thelack'of meaningful educational opportunities during their 
school years. In addition. over 3.5 million Puerto Ricans born 
ahd, educated on; the land are, ,citizens by birth but often lack 
full English proficiency. Many Puerto Ricans have Spanish as 
their native tongue. and they may require some language 
assistance in casting an inform~d ballot. Also. many Hispanic 
~itizens who attend~d school in the Southwest and in many other 
parts of this country aslate'as the 1950's were educated in 
segregated schbols. Some of these citizens still need languag~ 
assistance. 

As Senator Orrin Hatch tioted in sponsoring the 1992 
extension of Section 203 ,of, the, Voting Rights.P.ct I' ,II [t] he 'right 
to vote is one of the most fundamental of human rights. Unless 
the Gover'nrrietit assures access to the ballot box, citizenship is. 
just an empty promise. Section 203 of the Voting Rights Act. 
containing bilitiSual election requirements. is an integr~l part 
of our government' sassurance that Americans do have sU,ch , 
acceSs .... " 'S . Rep. No. 315,,102d cong 2ndSess. I 1992 at 134.I 

In fact, Congress has recognized and understood the need for 
minority language voting as stance. It has extended Section 203 
twice and the provision is now in effect until 2007. Each 
enactment and amendment of Section 203 enjoyed strong bipartisan 
support and the ,support of the Ford, Reagan and Bush 
Administrations: This Administration recently testified in favor 
of the minority language provisions. 

Section 203 is carefully targeted toward those communities 
with high nu~bers of language ~ino.ritYI United States citizens of 
vbting age, who. acc6rding to the Census. are not fully' 
proficient in English. Thus. as English-language proficiency 

" .. 
•. 1' 
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increases among: the ianguage minority population, minority 
language, coverage shouid'diminish. 

~at@~,of b6t& voter regiatration and actual participation in 
elections by minority langriage individuals have increased since 
Section 203 was enacte¢. We are convinced that providing 
bilingual materials/ instruction, and assistance makes a real 
differen~e at the 'polls for minoiity language citi~ens with 
limited En~lish lan~uage abilities. '~he effect of enacting H.R. 
123 ~nd thereby~escinding Section 203 and the other mitiority 
language protections of the vRA would be to disenfranchise an 
American minority community that 'only recently has, had the 
opportunity to ~ngage meaningfully .in participatory democracy. 
Those ~ho Still'would vote, without the benefit of the same 
information English-speaking citizens receive but in a language 
they better und~rstahd, would be less informed and mOre dependent 
upon others to cast their ,votes. ' 

8. H.R. 123 Would Make Goverriment Programs Less Efficient. 

The language of H. R. l23 claims that the "use of a single 

common language, in the conduct of the Government ,'s, official 

business will promote efficiency and fairness to all people II 
• 

Again, it'is unclear how this would occur: TO the contrary,' H.R. 
123 would promote administrative inefficiency and the exclusion 
of LEP persons from access to the Government and its services. 
H.R. 123'5 ~andate for "English only" in Govarnmertt wOuld 
emasculate Government agencies and other, governmental bodies. It 
would pr-event them from making particularized judgments about the 
need ~o utilize !lartguages in addition to English in ~ppropriate 
circumstances. ,It is in the best interest of t. Government - 
as well ~s,its custo~ers, -- for the public ~o understand clearly 
Government'services/processes and their rights. 

The Government'should not be barred from choosing in 
specific circums'tances to communicate with its LEP citizenry in 
languages comprehensible to t.hese persons. H.R. 123 would hinder 
the impl,ementation, of law enforcement and other governmental 
programs, ~uch as tax collection; .water and resource 
conservation; decennial census data collection; ,'and promoting 
compliance with the, law, .. ~, by providirig bil ingual 
investigators and prOviding translations of compliance, public, 
or informational bulletins iS6u~d by Federal agencies. 

9. ~.R. 123 t~ lrito~sistefti With Ou~ ~luralistic Society. 

Finally, H. R. 123'dould promote division and discrimination 
rather than foster unity in' Americ'a. We fear that passage of 
H.R. 123 would exacerbate national origin discrimination and 

,intolerance 	against 'ethnic minorities who look or sound "foreign" 
~nd may not be Ejlglish,proficient. It would erect barriers to 
full access to and participation in the democr~tic government 

" '. 

,' .. , 
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est~blishe~'by ~he,C6nstitution for all of the Natioh's pebple. 

In f~~t, th~ Justicebepa~t~~nt·s Com~unity ~elati6n8" 
Se~vice has used languages other than English strategically and 
successfully to help ease occasional community and racial 
tonflicts ehtough ~ediatiori, ne~otiationand coriciliation, and 
tom~unityoutreach. Prohibiting the -use of languages other than 
English wo-uld'undermi:b.e Government efforts to avoid conflict ' 
through pea,teful mediation and improvement of community relations 
and may escalate racial and ethnic tensions in some areas in this 
country. 

conelusion 

Engli is universally acknowledged as the,common language 
of the United States. The passage of H.R. 123 would decrease 
administrative efficien~y and exclude A~ericans who are not fully 
prbficient ih Ehglish from education, employment, voting and 
equal participaiion in our society. In these fiscally difficult 
times, Government efficiency and economy would better promoted by 
allowirtg Government agencies to coneinue their limited use of 

. other languages to execute thei~ duties effectively. MOreoVer, 
fdr the~easdns 'stated earliet~ H.~. 123 would be subject to 
serious constitutional challenge. 

" ,
': " 

". '., 
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Dear M~. Chair~.n: 

Thie letter is· in l-esponso to yOUl: request fol.- the 
Adrr-.ihistiation (s vieWs on;;. R. l23, "The Language of Government 
Act of 1995.·I

. This bill wculdhalt Fedel:al gove.rnrnen.t llc:L.lvlL.Lt.:::l:d 
conducted in languagel3 other than English; ,It also would :i.mpose ' 

.. varioue re:etrict.ions on tho use of other language3 fO:i:offic::L<'.ll 
Federal government activities. For the reasons setout in t~e 
at::tached memorandum, the Adminiestl."at,ionatrol'lgly Clpposes ...... ~">I 
H.R. 123. .~~~..J 

'the attached memorandum sets forth QUI' ooncerns about ~ 
H. R. 123 in . det'l\lil, a.nd I wi.:Iuld like 1;;0 Ci.cl.U..tI:H:il!:i d. rt;iW v! Lhem 

here. English 1suniversally acknbwladgedas the commonlang'uage 


. vf the United State". Bul. LlLll.. 1dH!lud.\;t:! CilU.lll; hd~ W.lL made us a ... 

nation. We are.' uni ted as A.rr.ericans by the principles enume.ra.ted 

11"1 the Consti t.ut;.ioi'l. o.nd \:.h.:: B.i..l.l (.I[ :R..i.811Lo: [Letll.lvOl:Jf ~p~~c..:h, 

representative. democracy, respect for due process, and equality 

vf lj.Irc.tectiol1 un.der the 1;:..... 

td.U~u.d.!:It:I l;aLL i~.t Ii> dLe dlllUH!::! I..ht: yL~cill..et;;l ~USLa(;lth~ to 
effe.ctivf!l law enforcement in immigrant communities. H.R. 123 
w:.Juhl .LW.':L:;:dl;l~ .l..lll;l:I~ c!J:;;Ll:I.l,;:lt:s, J,1/u'ticularly in mat-ters involving
the Drug Enforcement Administration and the Immigration and . 
N?1turalizacion Servic8, including,che'Border Pat.rol. 

H . .R. 12'3 would, C1ecreas:e administrat.ive e!ticiency and 
d~clude ,Americ&ns who are not fully proficient in English from 
e:.h.i.¢l:ltion, errtpioyment: I vot.ing and equal participacion in our 
.society. It effectively would repeal the minority langua.ge
provisi.ons of the Voting Right:6 Ace .and is inconsistent: wit.h che 
lbng8t~ndifig principle of government-to-government relatidns with 
!wlli::1u l.t'lbt;t;.' Fu!:\..lu:.t·((to..r;·~, ·H. R. 123 wt.,)uld <;,;.n:~(;tL~i;.u Ului~c.:f.:H>I::5i::1!;Y 
private.:tightof action,invit1ng frivolous litigation against 
L.h~ G("IVti:L·!1l!l~t!I...' 

.. " 

http:langua.ge
http:fO:i:offic::L<'.ll
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I should als6 not~ Lhat ~he bill i3 o~bjQdt to v~r10U~ 

constitutional attacks. For example, H.R. 123, if itappli'es to 

the legisla.tive .franch1st: uL Me-Illbers of Congrocc J violatew. t.h"t 

Speech or bebate Clause, U,S. Const., Art. I, sec::tion 6. If 

H. R, 123 were enacted, Meri1beI.'~ ur Col'lgrell:;l and thoir st.affs w01.tld 
be hampered in communicating effectively with constituents and 
members Of the public who are HUt.. .cully proficient il1 Engli'iilhin 
press'releases, newsletters, responses to complaints or requests' 
for information, or speeehes dell. vtS.::eO outside the Congi'QIiI&. Thif 
bill is subject to attack upon the ground that its stated 
purposes ~re pr~texts for lnv1diu~~ethnic or nation~l-or!gin 
discrimination. Under the Equal \?rotection Clause, "an invidious 
d1scril'ilinatory purpose Iil-ayoften l>~ 1!~fel.Ted from the tot3.lity of 
the relevant fa,cts, incluqing the fact [ if it. is true I .that:. the 
law bears more heaviJ.y on one [grou!:JJ L.h(\l.l !!In¢ther. 1t WeQhing,on 
v._;Davis, 426 U.S. 229[ 242 (1976) .. The bill also is sUbject to 
atta.ck. on the ground that it vlo1at.es Uie clueo proces;:; r1ghtc of 
non-English speakers who are parties to civil and adn:!inistrat.ive 
proceedings involving the Govermneht. 

thank you:for requesting t:.he .Adml111~l:;t:ation'l3 vicwo on B.l<.. 
123) ehe LanguCige, of Government ACt:.·.· The Offic.e of Managetn~n~.
and Budget has advised that there1s nu uujection ~o submiooion' 
of this report from the standpoint of the. Administration's 

.program. 

Sincerely, 

Andrew Fois 
.Assistant Attorney G-=neral 

Attachment 

cel Honorable William Clay 
Ranking Minority I>1ember 
Committee ori Ec,:momic and EdUcational Upport.uniL.l.t\lt:> 

http:vlo1at.es
http:legisla.ti
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,TustioeOepartment \I'~ewson' H.R. 123 1 

the La.uguage of GOverNnent Act ' 
. 	 . ; ..' . 

'~. mffoc~ of th"!'l Bill 

II. R. l.23 wOi.tld P liminate all government.al actior.s that are 
conducted iI". languages athe;- than Englis~, except those actic.ms 
falling ..... ithin Qn\.lmAi'"hted exceptions. H.R. l23 deolares English, 
the off:l.cial language of the Government. ~ H.R. l:l3, §3 (a) .' 
It oleo p~ovideliJt.ha,t- 1/ [t] he Government shall conduct its 
official business in English." ]".g. H.R. l2J'detines '''ofl:icial 
bu~ineBslI,genQra.lly 8~'''those governmental actions, documents, or 
policies which' a.re enforceable wi,th the full w~ight and authori Ly 
v! t.he Governmeht I" blot!: m.:t'lkes cleat that certa.in governmental 

, actions which otherwise qualify as "official business" ar.e not. 
'!;:\ul.!j~ct 	 t.o tho gGneral b~n nn :.he use: of languages other than 
English. ,fil. 'Governmental actions which' do not constit.ute 
"u.c'c:i.cial b\.l.~ineelilll for pnrposes of H.R. l.23, and which therefore 
could be t~kert,or conducted ib lariguagesother than EftgLish, 
ill(;;ll.lde; 

(A) teachin9 of f~rGi.on 'ariguages; 

(B) action:;;, dooument:.G, nrpolicies that are not 
enforceabfe in theUhit:ed St~tes; , 

(C) actiops, documents, or policies necessary for 
J.ULel:nationnl rela.tiOns;, rl"'Ade, or commerce; , 

,(D) ~ctionl!l or docurt'ientl1O thi'lt: protect the public 
health; 

(E) actions that protect the rights ·of victitne of 
cr.i.uU$1!;or c:d.t':lin:l.l defendJlnt,l=I; and 

(F,j UU(;Umeu1t;1:I th.at utili!Z~ tp'rms; of art, or .phrases from 
languages other than Englieh. 

,'I.d.., 
, H. R. 123' would repeal all exis,ting Federal, laws that 

llC!-irect:.ly" cC)aL.(O:v~nc itlJ provicionlll h;rmtd.ng Government 

communication in languages other than English, lIauch as [laws 

that require]': Un: ueeof Q. langua911P or-hf'!r than Enqliah for 


, 'official business of the Government of the Uni tea States. II l.9.. at 

'H. R. 1:Z3 d~finea nOovartlm!trit''' ::I.S "al:" branches ~f the 
Government of the United Stat.es a.nd all employees and officials' 

'ot the· Gove:n'!lllel'le of tho Unit6d. St .cd", A til while performing official 
business." rd.. at. §3 Cci) . 

, " 
,I 

http:h;rmtd.ng
http:llC!-irect:.ly
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§2(b) ,2 In sum,H.R. 123 would eliminate all governmental 
actions conducted in a. language other thew E1'lgli"h, .cxeept those 
90tioi'l.1i ~xpressly exempted'from the bill/s definition of 
uofficial busin*~6." 

H .,R. 123 statee; that it WOUld not d1rel.,:Lly clisci:'ittiiri.:J.te 
'again9t or restrict the rights under existing laws of any , 
individual already in the United States., ~\.1t: ~L . .is difficult to 
eEiG how thi Ii bill would "promote efficiency and fa irrie's s to a 1'1 
people" sn,d not lIdiscriminate against or resr:ri<.:L the rights of" 
individu~J ~ tn the United States who. speak a language other than 
English and have lim1ted Englishprot1ciency (LEP). 

The bill would have a.. dire.ct I . advers~ impact tJuFederel 
Q£fOl:'t8 ,to ~ns::ure eQual access to education; access to federa'llY 
funded Government. services, participation ::i.n t.he 61~t.:LQl"al 
procesS! I ano I',1lrticipation in the decennial cen'sus. It would 

. segregate LEP communities from the political a.n<:t soc..:.LCll 
mainetreams by'cutting off Government dia.logue 'With persons 
having limited; English proficiency, by proh1l:liting 1l:w!:::jLlage 
cU:;joist ...r.cQ by ;;'p.deral government employees, and:by limiting the 

.delivery of Government services to many taxpaying Ait~l18cll'l. not· 
proficiGint in R'Mglish who otnerwiGJ9 mighe not be aware of 
available services. Clearly, efforts to 1ntegrat.e t.he~~ 
polit.io91 comm.\.\ni r-.i.es would bE! better serve,d through full 
governmental support of Efigliehlanguage instruction ratheLth:an 
limiting ao~e~s b~R~d Updn 1ari~UagE!abilities. 

2. 	 The,Z'. E.3t1iat;,. No Problem Requiring the O••ignae1on of Englili&h· 
4S the Official Language). ' 

H. R. 123ptoposes .todeclare;English the ofticial.la.u\:;u.c!lge .. 
of.th~ unitQd Statl?stor all Federal.government business. This 
declaration is unnecessary. The. ov~rwhelming majority Of ehl:! 
F'edel.."al Covernment I fI rifficl9.'l business is' conducted in English 
and over 99.9'percent of Federal government documents are in 
El'l.glieh.~ l\.ccordinO' tn ,Il recent GAO study I only 0.06 percent of 
Federal goverp.m:ent documents or forms are in a language Ot.he;t' 
Lh4n En~lioh, ~nd the9~ Bra ~ere translations of £nglieh 
documents. These non-English documients I such as ,income tax 
[\Jl:ms, voting aliilsililtan~~ information, some decennial census 
forms, and infor-mar;ion relating to access to medl-cal care and.,-~ 

p' , 

~ H.R. 1~3 ..ppeal:"1': I-n eliminate only ~der~11aw9 which 
mandate Government cO!11munication in languages other than Engl.l.t::>h. 
'Th= bill provideil t.hat- "[the' Act (and the amendments made by 
[the) Act) shall hot preempt any law o'f a.ny St.ate." ~. at!4. 

'''Federa.l Foreig"n Language Dbc\Jrnents, II GAO Rep. No. D-'5- . 
253F. (Prepnred At thIS> 'f~quest of Sen. Richard C. Shelby, spon66~ 
of S. 356, th~ Sen~~e companion to H.R. 123). ~ 

\a:ll[af 	 q./ 
-
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Gov",,'n"lmemt services and informatioIl, were formulated to assist. ' 

taxpaying c:itiz'eri's and residents Who are ,liEF c;w.l d:C,e su.b;ect' to,' 

ehlil l<1w,<of th~lS country.' ' '. '" ' , 


,i-.~ the; :Presicient has s~ated, there has never be~na dispute 

that Erigl15his, J:he common, and primary language of the Uni'ted , 


, St<il.t~l"l. ,According to the 1990 Census, 97 percent of all ' 
residents 'apeak English. at least well. ~J.·he 19'0 C{::!W:;Iu,t:i ~15o 
x-epdrt FI that althoutrh J:3.S percent. of residemt.s, apeak languages
other ,than Eng:ish a·t home, 79 percent of these resid~Hl.i':; 'above 
thG at1~ ;.,f fourspes.k English, "well" or "very well". ,These. 
figuras demonstrate that there is no resistance 'Co 'E4gli~h dalOn.g 
l$.rig1.t.il.trt.:?mi norities;' In ,fact, there, is anovervlhelmihg demand 
for adult English languageclassee ,in commuuit1ee; ,w1th. ltu'ge 
lahQ'\Jii'l'J~ minority populations. Fbr, example, 'in LoS An!;ales, the 
'd\'!mand for these claelit8s is so' great that some schopl s ope..r-aLe 2i 
hO\;1rliil pe:r ~ay and SO .000 stUdents are on i::he w,Siiting lists' city"', , ' 
w.ide. In New York City, anindivtdual c~n~a.it up to 18 lIlQul.hl$,' 
for ad1..\lt ~ngliElh languaqe claBS~9.·, , ,,', 

In vP.'ry, few insta.'ni:¢S " ,languag~s'otherthati English a.re used 

in officia.l Government business, In these insta.nces, -che usa.~f::) 

may promote "it.~.linterests, euchas national security; .law , 

emforcefnenti border enforcement; civil rightsiccHnmunlcat-ing ,wiL,l~, 

witneesQs, li.lit!'n!=l,' prisoners or parolees ; and educational ' 

outreach to inform pecple of their legal rights and'" , ' 

rco'poneibiliti'@R: ni" r.o ass1Arsaccess to Government services, such 

a9police protection, publie safety, ,health care and Voting. In 

0.11 0'£ theliQ an'"F'I, H.~. 123 would, limit the effectivene.ss of 

Government. opera.tlcns ,by ,preventing adequaie arid appropria'Ce 

oorhmurd.oQt:.ionsb~t";"~~n Goverh'm.ePt'officials or e.mployeesand the 

publie. " . 


L<inguageoairierB are. among the .greatest obstacLes to, , 
effcotiv~ law lWnfarci:>.fl1p.:lt particularly in, immigrant· commlmities. 
The use of a ~an9uage other than English is ,inchspf:i!n"saPle in, some 
of thc~fc offorts;; .. !pv'A!=IH.ga.tions. repqrting" and undercover ' 
opetationsTtlay :t'equirethe useoia language,other t,han English, 
particulo..:i:'ly in m~tt~l:-R .inv·· vin' " he DrU Enforcement , ' 
Adininisttatio;n (DEAl, the. Cust.oms Serv~ce . nd the Immigration 
o.na No.tur.:;l.li:z.ation SerVl ('!~ (INS. lone u .ng he Bpr,d..s.;t: patrol .. '. ,. .'. 

, -'dJ.t.l' L~"~-
, ".J'urthermore, H,~,. ,.,,~ woul?:yrohibit teu .. ,",,~ " , 
lnterpreters and the uee of a.nqtnerlanguag€ by Governm.ent . 

,lawyers and ~mp16yEH",; whil Po interviewinqcomplainants or, .. 

wi tnesse:a or reviewing ,wi tneas statements or foreign document's;' 

Also, ehoprohibli!ion (")f' l.nterpretatg in judicial and 

administrat.ive proceedings, ,espeCially in civil, immigration, and 

.sd:ne criminalni~tter/iil, w';llld rais,e' serious ,due proc$ss' concerns, 


,as discu8sedoelow. A requifemerit ·that Federal gOvern;:nenc. ' 
emplbyccc,uBe only S:I'lali~h would drama.tically nampe; at.torneys' 
abiliti~eto'perf6rm their duties effe~tiv~ly.' , 

. r . 
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, 
3. 	 H.R. 123 Would Gan8r~teFriv'Olcius Lit:lgation and Cbill 

Legi ti.ula..te ; Goverm=..nt Adt:ion 

H.R. 123 W9uld crcQte a privatp. ~ause' of action for anyone 
...tho believed that: he or she had been injured by the Federal 
governTr.ent.·::; corfllTlunicc.tion in a lan01.l rl gp! other than English. The 
bill would permit a complaining individu.al. to, 8U.S the Goverhment 
in r'sderal (,;uu.ct for d8.m.c::tgoC 1 equitablll' TF!lief arid attorney fees. 

'J.t is ULH.;l~~i· whCl.t. harm R.iL 123 il? i'l"'lt:~nded to prevent: or 
what rights the cause of action would protect. 'Virtually all of 
the l"ed.erCil yvv,cl:1.1meht I r:;, off ioh.l bU!~in~s~ ., s conducted 1n 
English. Therefore, actual injury to an indiv1dualdu'e to a 
tailuX'e \:0 comluct ill activitililS. in Encr1i Rh is highly 
conjectural. This provision is clearly'unnecessa.ry. 

t 	 . . 

Moreovei, ;the language in N.R. 12~ creating this caus~ of 
action is vagu~ d.nd would enoourags l~"""1..dtA iIIIgainst the 
Government l:>y "any person alleging injury arising from & 
violation" of the.!:it!i l='rc:ipo:s~d lo.",c. The potp'1"It-,i al for rec(wsring 
attorney fees would invite frivolous ~itig&tion against the . . 
Government arid fU.t'Lller ,clog our P'Q;lderal Cr.:Yl.lrt ;::;ys:;tem. More 
inportantlYi it:' would have a chilling effect upon Federal 
agencies and emploY!;!tlbI and deter them ;rom p~rfOT'mi.ng vital tasks 
a.nd delivering important informational ser'Vicesin languages
other than .english. 

4~ 	 H.R. l.A3;i$ s@:!tJIul.; tQ Scr.i.oua Con.&tituti~nR.l Challenge. 

A. A-l though it l::; difficult' to prediot hOtll rh~ Supreme 
Court ultimately would resolve arguments that'H.R. 123 violates. 
constitut1onal protecti r•.HUili 

1 a co.aeroicing oonstiT,llT-.i.onal 
challenges to'a similar State statute is now pending before the 
Court. 

Late last year, :th@ UrLl.t.-eCl3tatea Court ofApp"".:;l~o;,; for t.he 
Ninth Circuit. relied \1pon the First: Amendment t.o invalidate~n 
English-only proV.1sion., Iu e!Ul ~~ decision, XniffiH"I"i .. Y.. 
AriZODiPS,fQrQfficial ,&figl~shl 69 F.3d 920 (9th Cir. 1995), 

'Several Federal C'ourt::; htwe held' thQt the Qonlit i r.1Jtional 
cj'uarantees of due process and equal protection do not impoee an 
affirmative duty upon the g()v~l'nment to provide r01..lt!:i T14=1 

qovernment .services in languages other than English .. ~ ~, . 
~a.dalupe Org·.·c Inc. X,<> IemLfl$ El,ment!'u:,y Sc:hQolpiii;'··, SR? F. 2d 
1022 (9th Cit. 19f}7) i~arfllQna y. Sheffield, 4.75 F.2d 738 (9th 
Cir .. 1973); T..Qurev. ·Ynit;;IiI~§!Ute3, 24 F.3d. 444 (2d ("it". 1994); 
~ob§ral .. 2ete.z y,.. jjcckl¢t:, 717. F. 2d 36 , (2d Cir. 198:5), cett. 
denied, .466 u.~. 9~;; {lSl84}; fl.-on~erQ v.,S~nd9.11. ~;;!" F.2d 12l.5 
(6th 	C1r. 1975)·, 

, . ' .. ' 
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~~r~, @r.n~~d, 64 U.S.L.W. 3635; lS39 (U.S. Mar. 25, 1996) (NO. 
95- 97<.) I a d1vided court declared thaC'. £ng11sh-unly req\1i:rcment;IOI 
in t:.he Ar~:l(!")na constitution were facially.overbroad in violation 
of the~ree speech rights of State govel:nment e:m~lQyeEs. The . 

'pqjrti:nent provision of the Arizona ',consti,tution provides that 
English is the' 6:ficial language of the Ci'tate of 1>.s..izona.. I:t, 
aloe> ::ceqU:ir~~ that,with certain exceptions, the State and its 
political subdivisions, including all governmenT: Qr£1~id1e and 
e.mploye~" pf!'rfor.ming government business, communicate only in 
English. ~ id. at 928, The Ninth Circuit majority u~~ermined 
that chGi AriZ()n"· provision constituted a prohibiced means of 
promot.ing the. English . language , stating tb.at "(r:] he spt:l;;!L.:h ).'ightll 
of 0.11 of Arizt:'\M;lijIS state and local e'mployees"officials, and 
officers are ... adversely affected.in a potent1ally 
unoonotit.tAticno!ll manner by the bre,adth of [the provision's] ban 
on non-English governmental speech."" Mi. at.· 9.J~. 

. . ..; 

Th~ NinthCi~~uit majority also Bug~e8ted th~t th~F1L8t 
Af.lcndn:i~nt rights nf Arizona :tesidsnta eo receive 1nformationare 
implicated by fhe ban, stating that: . 

rbJec~use: [the Arizona cdnstitutiohal ~rovi.10nl barB 
or cignifican r,l y restricts communications by and with 
government officials and employees, it s'ignificanely 
intcr£Qr•• with fheability of ,the non~English:speakinS 
populace of Ar.izona "'to receive information and 
ido.::l,c,'" 

~. at 941 (oit~tion ~mit.ted.) 

The diffe:bancQ Clf npinion amonq the Ninth Circt:it judges in 
1Diguez centered mainly on the breadth of t.he government.ls 
.tut!'lori ty toregul{lte t'h~ speech of its employees when they are. 
performing official governmental duties. The d1esent argued th~L 
Lll= Gov~rnmcn~ had broad8T discretion because the speech at issue 
tes'einbled pri,fate concern speech more than publ ic concern speech. 
A1Lhr..:;ugh. the .oioeent' 8 ...rO'llill"!nt is not without force I the 
existence of ,the Ninth ,Circuit' S m~jority .\'m liuul£ deCision . 
SU;>j,K.I1:t!! ourooncarn' about t.hebill' s vulnerapi 1ity to First: 
Amendment ,cha)lenge. ~ . . ". ' " "'. .'. . '" ' 

On March 24, 1996 t the United States supreme Court granted. 

,Qett.:lI.14(!!.ri to review t.hQ d~r.i Aion of the Ninth Cirouit in tha.t 

case. The caBe will be ,argued by counsel ahd decided .by t.he 

COUlL. Lh.u:ing the ~99G term, wh.ich };leginsj,n October. ' 


........ 

1Although t.he majority and dissent were sharply diviOed on 

t.hE:! F.i.rst At'n~ndment iQ.iil.\I!', M.t least two dissenting judges left 
open the pos~ibility that the Ariz.ona provision was 
Ulllo.'Un,6ti,;uti\:::mO!ll on ot.h~r grounds, ~.1.£. at 963 (Kozinski, J" 
dissent ing) .• 
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, .,', ,S~r.hnd. "ffihe bill, applies to the legislative fran¢hise, of 

'I~eml:::er's of Congress I it: violates the speecb~L' Debate CIQ'u,'ce I 


u.s. C('ln;::'t. ,Art. I, sec1:;ion 6,' ,Moreover, if H.R. 123" were 

enacted, Mamb"ere of Congress and. the:1.r scatf;! would be,b~mpGre.d 

in Cdmfl11'l'I"1\.cat1ng effectively withconstit'uenta an,d m'embers of the,' 


'public who are not fully proficient in l:::ngl.leh, .ro,l',exatnple, in 
preas r~l ~R.8eS, newsletters, 'responses to 'complaints or requests 

, for i;o.formati6tl:, or spee¢hes de11veredoutej,"'e tl~f:! Cvi1gres3, p~ 
oourtwel) ~ould conclude that an' applicat'ion '0£ H.R. ,123' that 
prevented Q Federal' legislator from COi'mnunlca,t1ng ~r!~ct:tvely 
withthg 1'l:tr!-'lons heor'she, repre'sented inteiferedwit;h a core 
element of the process of' representative governmencl:H::iLd.olished, 
by the COI1Rt',i.tution.. Similar 'concerns ,would be raised by any 
effort to apply HAL ,123 to cOTrlmunioations by the Pt't;:;!.i.del1,t 'arid 

. othlitr, E~~ctlr, iva branch cffi.ciale; in ,their dealings with 
:;dn~tituent3; 

r -'. . ,.'., . 

, 13. 'H. R. 123 al.eo might, besubj ect 'to' challenge! ou' vQ.l:'.iouii. 
c.qu'a+ pi-ot@ct 1 hn, grounds. , ' The Cbnstitutionpro,hibits , . , . " ' 
,discr1minat.ion~ on the oasis of etllhicity or naCional oZ·.L~ln., ,Se!i, :' 
~ick.W9..,v··"H?pkdn.e;, lle,U.s.3SG, 369. (1886), Several ethriic.' and , 
national origi~ minorit.ygroups ir,tthis ,?oUl'ltry inclucleli:itge ' 
nU\"I",):lcro of p",i':IIiJOTlF: who do not speak English proficiEu.'ltlY. Where 
a,stat.utofy cl'assification'expresaly utilizers a suspecc ' , , 
oriterion, or4'''P.t1=! !=lOrn effectbya tranSpareiit sui:rogate, .the 
S'Y-prefue Gourt :has subjected the classification to st:r1ct: .sC;l.'u\;.;i'~"iy 
without. requiz:inO nemon9tratiOn that the legis latture' s purpose, ..';:0 

:was invi.dious. '~.i!l,aw,,,. R~nO', ~ u.s. ',I, " 11~ S.Ct. 2816, 
Z024 (~993). ' .'. 

In hi~ opinior; for, the' Ceu'it, Ln'HgrnaB.Qf;z x. NeW' Xatk, , 500. 
u.s. 352 (1991), Just. ice Kennedydiscu8sed the.l.ink be1:ween ~'al.:ei 

ethnicity" a.nd lQnalJ.~9~ In that' case, theCburt rejected the 

petitioner's blai~ that a ~rosecutbf ~ad unl~wfully 

diecl.-iil'iino.1:iS'd;, wheri! th~ prosecutor exercised a peremptory 

chall eng!! to :exc1ude a juror On the ground tha t tJ:1e juror, tnighl. 

have di ff icul'ty accript 1rig a translator's' rendi tion of' Spanish "

language t8sl?imoriy. Justloe 'I<erinedy wro,te II It:' may well be, tca'
" ce"-"eain:ct:nnic groups ,;:o"d in some communities" that proficiency 

ina particular languag(!~ like skin color.' should be ~reated ~'~a 

blln;og-ate for r;;,.ce und~"i" an e~l:l'al. protection" analysis. 1\ lQ,. at 

3 71 (plurality opinioIl)' ,Addl.tionallY, in, its eq\J.slproeecciou'. 

i;iUd.lyais, ,the Court' .ha.o, ~r.knowledged that anind:j.vidual's, priTjtary 

'language skill' often flowf, £rpm hi's or her nationa:i origin',; ~ 


. IycCol1g",Eng ..y •. "T:r.~n~dad(, ?7llJ.S. 500,513 ',(1926) 1 ~ .il.§.Q 
M.eYir. v 0& - Ne&1ra§k~,2 62'u. S .3~ 0,1 4. 0 1 {l92:.n :(recognizihg',the 
dilre~en~i~l' e£fQot6f~ngl~sh·6nly legislation) . 

H.R.12:3 ,aloo i~Jiillhjectl;:o attackupontheground",that>"its 

stated purpose's are,pretexts for inv:iciious ~thniC, ex' nar.ibn,.al-' , 

origin diooiji1Ttination" If enacted, the language restrictions 

contained in H.R. 123 pre6umptively.'~ould"havs a 
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n;~propoitionate,negative impact: on individuals who were not 
born in the Ui1iteo Stat.es or other En~lli:ih-epeaking cO\lntriQ~. 
Flnd ind~ed. on many native-born citizens whose "cradle tongue" is 
ndt English. Under the Equal t>rotect;ioll Clat:.se, diaproportiOriGtt"? 
Y;:':!r:i.al; ethnic or national.orig1nimpact alone is insufficient to 

.	prove purposeful discrimina.tion .wasDiriu~0n.Vj· DUi3" 1a6 U.S' 
22~, 239 (1976). However. nan invidious discriminatory purpose 
may often·be inferred from the totality of Lh~ relevant fi:l.ctQ, 
inc.'1mHng the fact I if it is true, . that the law bears. more 
heavily on one (groupJ than another. I' lSl. oL 2-12. 

. practically all of the persons whom t.he l!itHguo.ge 
rQstriC':tions .....ould deny effective access to the governmental 
servioes would be members of ethnic or nar.ionCi1 Q;dgin minorit.y 
gro'\.\l'~. !n some immigrant and national origin minority 
::::ommunit1es thI:oughout the count.ry, nigh perCeuLtl.sea of: community 
m~mb~~R would be neqatively affected by the proposed ban on 
communications in la:~guage8 other than ~nglish. A court could 
find thelf the disproport.ionatl!l negat.ive impact on these 
comm'unities. coupled wi,th negative sentiment. t.OWdL,ul;ecent 
immigr~nts:; nr non-English speakers, demopstrat.ed invidious 
purpose. 

c. The ~ill also would l::)esubject to at.taCkul1Lhe gl."ourid 
.. ,tllQ,t it viol Mtes the due process rights of non-English speakers , 

who are part ies to civil and admi.nistrative proceedluyill involving 
thQ GovGirnmAnt':, A number of Federal courts ha.ve held that due 
process requires the use of a translator in a deportd.L..i.oll 
prOC(iHiOd.ii10 whf";r.e the alien invol':red does not ,u.ndere.tand. English, 
832 QiJ1arillaij-Zatlll:)J:an~ v. BeL of Irr\m:1Sirat~on APpeais, 44 F .3d . 
1251, 125'7 (4th r.:!..r. 1995) i D'-PQtl:£ v.· INS; 947 F.2d 241, 244 
(7th Cli". 1991); Tij~q.a-Matax ... I tis, , 626 F.2d 1:.!lJ., 726 (9th Cir. 
1980) ,s...s.tt, d#:'ojp.d, 456 U.S. 994 (1982). 'The courts hilve 
reco;;rnized 8il alien's constitutional right to ha,ve proct::li::t.lI1l96 
communic~ted in ~ language the alien can understand, despite the 
fact that deportation proceedings are ciyiJ, in charact.eI' d.ud 
ther·cfore" lQ'ga dp.R~rving of the full panoply of due process 
protections iaquired in criminal proceedings. ~ ~eJ..YI.Q\l.:l.te,.g, 
StatCq, 362 U.S. ?1 7 I 237 (-1960). 

Thoimmigrat1nn setting is only one oxample of how a due 
process challenge' could be posEfd in an adminlstrat.ive o:r; t.;lvil, 
judicial px-oceQding, The prohibition of interpreters. in any such' 
proceedings has serious implicat;ions for the due process .c:lghte 
of Pl.-ivCLte p~rt!.es wi.!".h limited. Englieh profici~ncy, 5 

SOur oomriv;mt f'!; i.n this letter do not address the quest.ion of 
hew the language requirements of H. R, 123, it enacted, . ::Ihv\,/.ld be. 
implemGntQd in~ight of the serious constitutional concerns that 
W~ ·have identified. . 

http:Ihv\,/.ld
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fi. 	 H.R. 123 Would Impair Relations with Native Ametieans. 

. The broad language of H. R. 123 i.sat odds with the . 
lCmgstdndi:hg principle' of goveinment-to-g6v~LJ.linent relationo 
bp.twl-!~n the Federal government and Indian tribes. From its 
earlies,t days, the United Statesnats rec::ognizt::u t.;.hat Ind.ian 
trihA~fiossess attributes of sovereignty. Che:rgl>ee,+tllotiorl v. 
~orq~.j:'1 30 U.S;. (S Pet.) 1, 17 (1831). In Ildd.l. L.i..ul"l. , in earl}' 
Ind.i,," t.reatiss:, the United States pledged to "proteot" Indian 
t.ribes, thereby, establishing-one ot the baSes fo:t· L.h¢: Federal 
l:'IiiIIiiI]i'I('InFl'i hili tY,in o'.Jr goverhment-to-governtnent relations .....ith 
Indian tribes; , ~ Seminol.i Nation ,v., un1~~c1 ,St;;;t.\"t;;t:; I 31.6 U. D; 
296, 'Q6-97 (1942). These ptinciples ~~ the 'sovereign p6~e~$.~f 
Indian tribes to engage in eelf -government and chI:! l"ederaltru:Jt 
r.~pon8ihility to Indian tribes .- continue to gu;ide our national 
policy toward Indian, tribes. ", 

, . 
P\l'tsuant to, this nationa.l policy, Congres9 hal:> ~~U"O,ted 

n:umerc>'.\~ Rt:at\,lees that affirm the authorit::t of Indian tribes to 
engage in self-governarice, s..tg ~/ Indian sel f -Del..t:l.tlnil1ation 
.I\.bt, 25 r:T.~.C:. ~450i rndianTribal J'usticeSupport Act, 25 U.S.C. 
§360l, and which seek to preserve Indian culture J ~~, 
Nat:ive Ainp.i"ir:a.h Graves PrQtection and Repatriation Act, 2S U.S.C. 
§30Dl. !n the. NaeiveAmeric:an Languages Act, ;;:5 U.S.C. 992Sl0l.
2905, CO:n:1r:F\~A combined the po11cies of self-governance ancl 
cultural presetvatio:l in a. Bingle piece ot .leg1s1at.icm, Sec .~ 
25 U.S.C. §2csn?(dl. Recoqniz1ng that Indian languageeare an 
essential aspect of ti.-ibalculture, this Act AUt.ho~lzes ll..i..be:1! to 
"preeElr've, prrit.p.ct, a.nd promote 'the rights and freedom 'Of Native 
Americans to use, pra.ctice, and develop Nat1v~Amer1can ' 
1::mgu,ag8s." '~'i t1.S.C.§2903. To this end, the Actaffirtns the 
right of Indian, tribes to conduct instruction in tiJat:ive AIIi~.L .i..C:/li. 
lQnguagQg in £,=,dpr~11y funded schools in Ind1an country and 
allm'Js exceptions for teaohercertificatione 'tor cerca1n Feut:..c:~l 
program" where thp.SiI" certifications would hinder the employment
of qualified teachers of NativeJ\mericarl. .languages .. "..(g. .. 

If bro~dly constru~d, E.R~ 123.could c6htlict ~i~h the 
epecifi'c 'mand!ate~fr'l\1nd in the Native Ameiic~n: Languages 'Act and. 
~elated statutes. The5~ laws wduldbe repealed if H.R. 123. wer~ 
enacted. Thi:s wr.'I1.l1 n impede severely Federal government relat'ions 
wi th Nat i ve America.ns .. 

6. 	 lLR. 1:l3 Could RA Reaci to Limit. Biliu.guai Education, causins. 
LEE> Student. to Fall Behind 1nSchoOl. 

H.R. l23 wouldtepeal all laws which ¢ontl.iet wit:.h it.!;O 
purpo::Jc of l:l.miti ng all official Governrtlent business to the' 
English la.nguiige. The irtipact·could be devastating.tcL!lP 
ehildron in thifill. ~n,mtr:Y. 

http:America.ns
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For AXR.ffiple, B.R. 123 might ce read to conflict with arid 
therefore repe!\l Title VIr of the Bi!ingual Educ~L.i.on,Actl.which 
~eei.ts sr:'h(')ol districts in meeting their obligations under the 
Civil. RighteAct of 1964, ahd with the Supreme Cou~'l .L:uling in 
tt;l\':.LY·.·, Nir;h c 1St 414 U.S. 563.(1974). 9ot.h established tha.t 
school districts have a responsibility ~o provide equ~l , 
cdl.1oacion;al npportun1ty to LEP students. Hence, Title VII 
provides direct' Federal funds to implement .programl5ta~·~t::ILed .' 
toward assillt; rig linguistic.J.lly diverse students. These progra.ms 
assl st LEP students master English and achieve in all acai.l~ll'iic 
torc::tc .. 

, . ThQ '£lil~ngll,,"l Ed';lcation ~ct already stresses the need to . 
prorf'Lote a chlld's rapl.d learm.ng of English. As 'Jlresld.ent .. 
Clint.on recently c:ommented on bilingual education, "{elha issue 
is whether children who com"e here, [or whos~ "cradle tongue" ls 
not English)"' ..shU /!\ to.hey ate learnin;JEnglish, should also be able 
to ·lea=n other things ....The issue ~s whet.her or not we're 9(.).Lu9 . 
to vcluCl th<!l cu1t:tlrF!, the traditions of everypqdyapd al.so 
recognize that we have a solemn) obligat1on every cia-yin every INdy 
to let these childrl?r1 live up to the fullest of their God-given 
capacities. 'I', B11ingu~). education helps ensure that. L~Y 
children lflar~ En')li~h while remaining current in other subjects. 
Otherwise, lang~age minority children who are. unable to keep up 
with their EnglilWh'-lJfj"l;l!iking classmates fall behind in course work. 
and are more liker'y than other children to drop out of school. , 	 . 

1. 	 H.R.. 123·Woulcl Repeal Minority LaniJUage Provisions of ehta 
Vo~.i.n9'· RisbtSl Ar.'t"Limiting Meaningful Electo'ral 
Participation by Language Miuority Populations. 

In addition, H.R .. 123 would effectively repea.l tne fuinoriLY 
ldl.tLg'uage provieionc of t'hA VOLihg Rights' Act (VAAl beeause they 
are ir~ conflict. Where H .R. 123 requires the use of only . 
E!l:;lish, the ,VRA rliilquirQ" thP': use of a language other than 
English in eni6rcementeffo:tts. The VRA has cwo provisions, 
Seu~ian 20) And S~dtion ,(f), that protect United States citizens 
who are not ~ullyproficieht in English. These provisions 
r~·caL.l..i.:;re c::ove:r;ed juriIPdictionFl t.oprovide the same infor-matioIi, 
~~terials, arid &ssistan6e provided to English speaking oitizens 
to w.i.uol:it:y langu;;;lg6 citizo!nq 'in a languaqe they can better 
understand, to enablethernto particl,pate.in the elect.ora! 
proct-;:;;o ai=i effetctive~y' as ~ncrl'; JIIh-spes.kinq' voters .. 

StH . .:tioll' 20) W:lC ,9,dded tc th~ VRA in 197;' I after 
congressiona~ findings that large numbsrs of American citizens 
Who l:ItJukelo.,nguc.goc Qt.her t.\oj"ln. English had been t!ffectively 

el?resid~nt William J. ClintoP's address to the Hispanic 
Cauo..;U$ Inst~tl.1te BOAl'd ~h.~ M~m.bers,Washin9t0i1, I),C., Septethber. 
27, 1995. 
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~xoluded frhm pairticipation in our· 'electoral process.' 'the . 
rationale for section 203 was identic;:etl .t~aI1d :'i'!nhOiw • .:e (d) . the 
policy of .Slll!~tion 201 of :removing obetI'uctionsat. the polls for 
illit~rate citizens." S. Rep. No. 295, 94th Cong., l~L S~~5. 
(Hl75) at 37. congrese recognized, as had t.he Federal courts, 
that· II meaningful assistance to ~llow the voter to cast:. au 
effective b4\l i of.. is implicit in the granting of the fianchise, I, 

S. Re5;>. No. 29;5, 94th Cong., lstSess. (1975' at. J2. con:;Lti:S6! 
found that the ;dp.Tii,sl of the ri!=lht to vot~ a.nlong such citizens 
was "directly relat.ed to the unequal educa.tional0ppoitunit.i~CI 
afforded them, 'r-P.R1I,lting in hiqh illiteracy and low voting 
p~rticipation.~ 42 U.S.C: §1973aa-la(a). The judgment: cong:r:tlbs 
rcndored in 1975 on this rec:rime showed that it understood that 
historically, mitlOrity language individuals have not. had t:.ht! ddtme 

edud~tional oppbrblnitie~ as the majority of citizens. 

The VRA help'fJ m~nyNativa Americana and some other language 
minority'citizens; especiall.y older ind1viduals i who continue. I,;;~ 
speak thoil- t.raditir,.nl'lL languages and continue to be affected by 
the laCK of ,meaningful educational opportunities d.uring the1r 
.schOel YO.'!1rD, : In ",ddi t',i on. over 3.5 rnillion Puerto Ricans born 
and educated on the island are citizens by birth ,but oft:en lack 
full ISnglich profieil?nr.y .. Many Puerto Ricans hav,l! Spanish as 
their native tongue, and they may requi're aome la.nguage 
~6si~~ahOo in;castin~ ~"informed ballot. Also, ~anyHispanic 
citizens whoattendeo. school in the Southwe'st· and in, many other 
:parts of th:i.& ,. oountry .~~' late as the 1950 is were educated in 
segregated schools. Some of these citizens still need language 
~~3i~tance. . " 

AI!! Dcno.tor Or:r;in.to{~tr.h noted in sponsoring the 1992 
ext~n9ion of Section 203 of the Voting Rights Act, "Lt.Jhe rlght 
'I...u vote: i:l on'c of the mas1,=' -rnndamental, of human r,i$hts. Unless. 
the Government assures aCCess to the ballot box, c1tizertship is 
ju~L 0.11. empty promilie. S@,ljt'i(')n 20) of the voting ~ights' Act, 
containing bilingual election requ1re.m~nts, is an integra,l part. 
o! Ul.ll,· government I Iii! AIi,"uranl'l~ thl4t Americans. do have such 
ac~e~s ... ,us. Rep. No. 315, l02d 6ong. 2nd Sess., 1992 at ~34. 

!n fact; Cc::m·gres,s has recognized and understood' the need for 
rninc..:L.Lt.:y 1l.lnSu.Qgc voting iIll!f.l1Ar.a.nce. It has extended Section 203 
twice and the provision is now in effect until 2007. ,Each . 
enaCt:mel.l.l. and I.lmendmeht of Secr,; nn ·203 ~n.1oyed etrongbipartisan 
support and the ,support of the Ford,' Reagan and Bush . 
AdminisL.l:.c!L'tions. 'I'hic Admini~"r,7ition recently. testified in favor 
6£ the minority language pr6visioDe.' . 

, . 
Sect:iorj. 203 iscaref.ully targeted toward,those commUnit.ies. 

\1ith high numbcro of lp.ng\.iflg~· minority, ,Unit.eiq. States, citizens of' 
vot:..ng age, who, accordins to the Census, are not:. 'fUlly 
prvLi.',:.:ient in £nglh;h. TpllR.as English-language ,proficiency 
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'\ nr:r.eases aruon!=j the language minority populat.ion, minority 
language coverage should diminish. 

Rates of both voter registration andact.uCil pai"tic1pat:.i.on in 
~le~r;ons by minority language individuals h&ve increased since 
Section 203 was enacted. We a.re convinced t.hat y,:,uIFidil"lg 
bil1,ngllal materials, instruction, and assistance' makes a real 
difference at the poll's for minori,ty language ::::1l.. 1~ei.i.s with 
liinitRn English lanq'uage abilities." The effect of, e:nact.ingH~R, 
123 and thereby rescinding section 203 anc1- the otht=..t' lId.i.lOrity 
hm11.1,qgP. protections of the "lIRA would be to disenfranchise an 
American minority cornmunitythat only reCently hae ,ho.u Lh;e 
c;-pp~rtnnity to engaqe meaningfully in participatory democracy_ 
Those who still would vote, without the benefit ot: l..l~~ same 
ir:f,=,rm;ltinn Engl{sh-speaking:citizens receive but in a ianguage 
they better understand, would be leas 1nf.ormed and m(,:)J::e dependent 
upon bt.h~YS to cast their votes. 

a. It.R. 123 Would Make Government 'program" Lails Effioient. 

'l':"Q hmg,;age of H. R. ,123 claims that the "Iuee of a single 
conirnon l!irlguage,in the conduct of , the Governmenc's otticial 
bUl;ineS;:Q wi) lflr.orhOee ~fficiency and fairness to, all people"'. 
Aga.in, it is unclea.r how this would occur. To the cont.rary, H.R. 
1.23 would l?:r.'hmnte 4dministra.tive inefficiency and t.he exclusion 
of LEP persons from access to the Government and ice servi<;e;::;~ 
B.x. L23'a manniitp. for "English only" in Government would 
emasculate Goverrimeint agencies and other governmental l:ocliea. It. 
would prev ent::thflill'T1 from makinq particularized judgments about the 
neEd to utilize languages in addition to Englisn in appropriaL8 
ciroun'lstances, Tt: ie in the best interest of the Government -
as well as it~ c~stOmer~-·\forthe publ~~tounderst.a~d clea~ly 
Oo·,ic:rnment 8G,rvicRI';. processes and their right.s. ' " 

The dovernm~n~ Ahould not be b~rr.d from choosing in ' 
specific, circumstances to communicate with :its LEP C1l:1ze.nry ;l.ll 
languu,gs& compr~h",n!;.ible to these persons. H.R. 123 would hinder 
thl! implementation of. law enforcement and other governmeintal 
progro.tno, suoh as r."x collection:·water and reaource 
conservation; decennial census data collection; and. promot1ng 
complL:mce with the 1~W. ~.' by -pi'ovidingbilingual 
investigators and providing translations of comp~lance, public, 
0:': inforrnat ional bl.t} 1P.t. ins issued by Federal agencies., ' 

9. a.~. 1~9 I. InCO"Ri~t~ht iith O~r Plur&li6ti~ Society. 

I":i.nd,ll.y·, H. R.. ,1"'3. would promote division and discrimination 
rather than foster unity in America. We fear that passage of, 
R.n.. 1~3 would QXl'cArh8te national origin discrimination and 
intolerance against: ethnic minorities Who look or sound "foreJ.~ll'f 
~nd ~~y not be Enali~h proficierit. It would ereccbar~iers co 
full access 'to and participation in the democratic government 

http:pai"tic1pat:.i.on
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2~~Jul-19~610:25~m 

TO: stephen C. Warnath 

FROM: 
\" ," 

M. Jill Gibbons 
'Office of Mgmt and Budget, LRD 

SUBJECT: English L~mguage 

H~R.----, the "English,as a Common Language of Government Act", is 
tentatively on'the 'House floor schedule for next week. Do you 
have any infor~ati6n/bill text on this bill? Also, we heed to 
prepare a SAP. bo you have ,any thoughts on what it wOuld say. I 
assume the punchline would be strongly oppose, at minimum. Please 
let me know. .Thanks 


