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ADA Litigation 

Q. What types 
courts? 

of ADA lawsuits has the EEOC filed in federal 

A. The EEOC has filed over twehty lawsuits under the ADA in 
federal court. Almost one third of these cases involve 
allegations that. covered entities violated the ADA by 
maintaining health insurance plans that treat AIDS-related 
expenses less favorably than non-AIDS-related expenses. ' The 
cases also include allegations that employers· have 
discriminated in various employment practices on account of a 
wide range of disabilities, including carpal tunnel syndrome, 
mental illness, epilepsy, mobility impairments, cancer, back 
impairments, and AIDS. Several cases allege discrimination 
because an employer regarded an individual as having a 
disability, and several cases allege that an employer violated 
the ADA's restrictions on medical examinations and disability 
related inquiries. Approximately 200 additional cases are 
currently being considered for litigation . 

.\ 
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ADA Application to Federal Government 

Q. 	 Does the ADA apply to the federal government? 

A. 	 Technically, Title I of the ADA does not apply to the federal 
government, but as a practical matter, it does apply. 
Specifically, Title I of the ADA prohibits discrimination 
based on disability by certain private employers and by state 
and local employers. Section 501 of the Rehabilitation Act of 
1973 prohibits federal sector discrimination based on 
disability. 

On October 29, 1992; Congress amended the Rehabilitation Act 
to apply ADA legal standards in complaints alleging non
affirmative action employment discriminati.on. This means that 
Section 501 ·of the Rehabilitation Act is now substantively the 
same as the ADA with respect to non-affirmative action 
employment discrimination. 

'. 
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Mike 	Royko Column -- "Frivolous" Charges 

Q. 	 I read a recent Mike Royko column commenting on the EEOC's 
current inve~tigation of a case where a charging party alleges 
ADA discrimination because she has a microchip imbedded in her 
molar, and the microchip speaks to her. Isn't this making a 
mocke~y of the ADA? 

. A. . I do not know the specific facts of the case Mr. Royko wrote 
. about because that is confidential information. Specifically, 

EEOC employees are prohibited under federal law from publicly 
disclosing information regarding even the existence of a 
particular charge prior to an individual's filing an actual 
lawsuit in federal court. 

I also understand that some journalists occasionally take 
things out of coniext, so I do not necessarily assume that 
everything Mr. Royko has written is an accurate reflection of 
the facts. 

I will say that it is possible that charging parties will 
sometimes allege factual scenarios that may seem unlikely or 
bizarre to others. However, under the ADA, individuals have 
a right to file such charges with the EEOC. It is the duty of 
the EEOC to investigate whether the charge has any merit. 



,Obesity 

Q.. Is ,Obesity a Disability Under 'the ADA? 

A. 	 In most cases, no. The ADA defines a disability as an 
impairment that substantially limits at least one of a 
person's major life activities. Simply being overweight is 
not an impairment, and so, cannot be a disability. However, 
"morbid" or "gross" obesity, a clinical condition that is 
defined by the medical community as body weight that is 100% 
above the norm, wouid be an impairment. If a person's morbid 
obesity substantially limits that person's ability to perform 
at ~east one of his or her major life activities, it would be 
considered a disability within the meaning the ADA. 

There are also instances in which a person's obesity is the 
result of. an underlying physiological disorder, such as a 
thyroid disorder. Since a physiological disorder is an 
impairment, the 'resultant obesity would also be considered an 
impairment. If the impairment substantially limits a major 
life activity, it would be a disability under the ADA. 



'Smoking 

~. 	 Is Smoking a Disability? 

A. 	 The Commission has not yet adopted a position with regard to 
the application of the ADA to smokers. However, it is clear 
that people who smoke only occasionally and are not addicted 
to nicotine do not have a disability. What has yet to be 
determined is whether some smokers are addicted to nicotine, 
and whether such an addiction could be an impairment that 
substantially limits a major life activity. If the Commission 
or the courts were to determine that a particular smoker is 
addicted to nicotine and that that addiction substantially 
limits at least one of his 'or her major life activities, that 
person would have a disability within the meaning of the ADA. 



Preemployment Inquiries and Examination 

Q. 	 'Doesn' t the Commission's recent guidance on preemployment 
disability-related inquiries and medicar examinations make it 
difficult for law enforcement and other public safety 
employers to hire qu~lified individuals? 

A. 	 I do not believe that the Commission's recent policy guidance 
has any detrimental effect on the ability of employers to hire 
qualified public safety personnel, including law enforcement 
personnel. 

At the pre-offer stage, employer.s may ask applicants whether 
they can perform job functions, and may ask them to describe 
or demonstrate performance. However, the statute expressly 
prohibits disability-related inquiries and medical 
examinations before an individual is given a conditional 
employment offer. Disability-related inquiries and medical 
examinations can be done at the post offer stage, before the 
individual starts work. In addition, an employment offer can 
be withdrawn because of an individual's disability if the 
reasons are job-related and consistent with business 
necessity. 

The Commission's.policy guidance on preemployment disability
related inquiries and medical examinations imposes no new 
restrictions on employers. Rather, it simply clarifies which 
inquiries .are considered disability-related and which 
examinations are considered medical. The guidance actually 
assists public safety employers by discussing an employer's 
right t.o require applicants to describe. or demonstrate 
performance at the pre-offer stage, and by clarifying that 
physical agility tests and physical fitness tests are 
generally not considered "medical" examinations. 



Preemployment Inquiries and Examinations 

Q. The Commission's recent guidance on preemployment disability
.related' inquiries and n:edical ,examinations permits employers 
to ask applicants about their disability status in connection 
with affirmative action programs. Do you believe the recent 
guidance is consistent with the statute? 

A. It is my understanding that the EEOC's recent guidance is 
,consistent 	with the statute and the legi~lative history. The 
ADA does not prohibit· affirmative action for people with 
disabilities. In fact, Congress specifically indicated in the 
House and Senate reports on the ADA that employers should be 
allowed to ask applicants to voluntarily' self identify as 
having disabilities if those employers actually provide 
affirmative action for individua.ls with disabilities. 

Consistent with this, the EEOC's policy guidance says that 
employers can invite applicants to voluntarily 'self-identify 
as having disabilities if the employer is required 'to do so 
under federal law, or when the employer is undertaking actual 
affirmative action. For example, .i'f an employer says that it 
is collecting the information for a voluntary affirmative 
action plan, the Commission will evaluate whether the employer 
is using the information to benefit individuals with 
disabilities with respect to employment opportunities, such as 
job offers or promotions. The Commission also will make sure 
that the employer has made it clear to the appl~cant that the 
self-identification is solely for affirmative action purposes, 
that self - identifying is voluntary, and that the employer will 
hold the information confidential. 
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Preemployment Inquiries and Examinations 

Q. 	 The Commission's recent guidance on preemployment disability
related inquiries and medical examinations discusses whether 
psychological examinations are prohibited at the pre-offer· 
stage of the employment process. Why does .the EEOC think 
psychological tests might be medical, and what is the 
practical effect of this guidance on common examinations like 
the Minnesota Multi-phasic Personality Inventory (MMPI) or the 
California Personality Inventory (CPI)? 

A. 	 In the ADA's legislative history, Congress saidi "[t] he 
prohibition against pre-offer medical examinations also 
applies to psychological examinations." As a r~sult, 'under 
its recent policy guidance, the EEOC says that it will examine 
whether any particular psychological examination is or is not 
"medical." 

The EEOC's guidance does not state whether any specific 
examination, such as the MMPI or the CPI, ~s medical. 
Instead~ the guidance says that EEOC investigators will apply 
the same list of factors applied to other types of 
examinations to determine whether a challenged psy~hological 
examination is medical. 

For example, the EEOC says that a psychological examination 
would be considered medical if it provides evidence concerning 
whether an applicant has a mental disorder or impairment, as 
characterized in the American Psychiatric Association's most 
recent Diagnostic and Statistical Manual. of Mental Disorders. 
On the other hand, the guidance says that a test designed and 
used 	to measure only factors such. as the applicant's honesty, 
tastes, and habits would not normally be considered medical. 



Reasonable Accommodations that Affect Co-workers 

Q. 	 SOl1le ADA reasonable accommodations, for example shift 
changes or reassignments, often have a negative effect on 
co-workers. What will EEOC do about this problem? 

A. 	 The Commission has made clear that an employer cannot 
prove t,hat a reasonable accommodation poses an undue 
hardship by simply pointing to its negative impact on the 
morale of co workers. I would add that the best way to 
d~al with such morale problems is to address them in 
advance by creating a workplace culture in which. co
workers understand (1) that the employer must comply with 
all applicable employment laws, and (2) that such 
compliance may mean the provision of leave (~, under 
FMLA and ADA) and various reasonable accommodations 
(under the ADA) . 



Reasonable Accommodation 

Q. 	 Some courts have said that employers may have to provide 
workers . who have di~abilities .with reasonable 

. accommodations related to treatment even where. they 
are able to perform their jobs. Do you agree? 

A., 	 I believe that you are referring to the Ninth Circ~it's 
recent decision in Buckingham v. United States., There 
th~ court approved the reasonable accommodation of 
trans r for the purpose of obtaining better medical 
treatment. 

It is c that the duty of reasonable accommodation 
under the ADA ,is not limited to accommodations that,would 
enable an individual to perform nis or her dob. 
Accommodation goes beyond this. It· can also be for the 
purpose of enabling a person to' enjoy the privileges and 
benefits employment, and for the purpose of enabling 
a person to pursue medical treatment~ Congress clearly 
contemplated leave for the purpose of obtaining treatment 
as' a form· of reasonable accommodation. .Buckingham is new 
in, that it approves the reasonabl'e accommodation of 
transfer for the purpose of obtaining better treatment. 

" 



Personal Care Attendants 

Q. 	 The Commission has said that, if a' personal care 
attendant is required primarily for the personal benefit 
of' the individual with a disability, then the employer 
will not have to provide the attendant as a reasonable 
accommodation. Do you agree with this position? 

A. 	 As I understand it, the Commission recognizes that many 
individuals with disabilities require the assistance of 
personal care attendants to help with eating and 
toileting. However, the question for the Commission is 
whether, and to what extent, employers must provide such 
assistants as a form of reasonable accommodation. In the 
Appendix, the Commission explained that employers must 
provide, as a reasonable ac<;:ommodation, any modif ications 
or adjustments that are required to meet job-related 
needs', but that they do not have to provide modifications 
or adjustments that. are primarily for the personal 
benefit of the individual with a disability. This is 
consistent with the approach taken under the 
Rehabilitation Act. 

AS'You have pointed out, the Commission has said that, if 
a personal care attendant is required primarily for the 
personal benefit of the individual with a disability, 
then 	the employer will not have to provide the attendant 
as a reasonable accommodation. In this situation, 
however, the employer ,would be required, as a reasonable 
accommodation, to permit the individual with a disability 
to provide his or her own personal attendant (unless it 
would impose an undue hardship). If on the other hand, 
a personal care attendant is required to assist in the 
performance of job-related functions, then the employer 
would have to provide an attendant as a reasonable 
accommodation. So, for example, an employer might have 
to provide for attendant care on occasional business 
trips. An employer might also have to provide attendant 
care 	 if it maintains a Health Service that regularly 
provide medical and other personal services to the 
emplGyer's employees. 

As cases arise presenting this issue, I will review them 
carefully. 



Mental Health Issues 

Q. 	 Mental health' advocacy groups have criticized EEOC's ADA 
guidance for giving insufficient attention to mental 
health issues. What would you do in this area? 

A. 	 I believe that the Commission has t~ken this 'criticism 
seriously and is addressing the important mental health 
issues in all ADA guidance currently under development. 
In, addition, Commission staff are drafting guidance 
specifically devoted to ADA and .Psychiatric Disability. 
I will ensure that the Commission continues to focus on 
these important issues. 



Violence in the Workplace 

Q. 	 Do employers need to worry about an ADA lawsuit if they 
take. action against an employee who is physically violent 
at work? 

A. 	 NO. An employer need not tolerate physical violence from 
employees with disabilities when it does not toleratE! 
such conduct from non-disabled employees. An employer 
may terminate disabled employees if· it terminates all 
other employees who are physically violent at work. This 
is the case even when an employee is violent because of 
his or ,her disability. 



Violence in the Workplace 

Q. 	 Do employers need ..to worry about an ADA lawsuit if they 
take action against an employee who is making threats 

. against other.employees at work? 

A. 	 NO. Again, an employer need not tolerate threatening 
behavior from disabled employee~ when it does not 
tolerate such conduct from non-disabled employees. The 
employer is free. to apply its usual discipline to 
employees with disabilities. When the usual discipline 
is not termination, however, the employer may have to 
offer reasonable accommodation if the threatening 
behavior was caused by a known disability. 



Conduct Standards 

Q. 	 May employers discipline disabled employees for 
misconduct that is not violent but is' caused by their 
disability? 

A. 	 YES. Employers may apply uniform conduct and discipline 
to individuals with disabilities, even when misconduct is 
caused by a disability. When the appropriate discipline 
is not termination, however, the employer may be required 
to' offer reasonable acco.mmodation for a known disability. 



.
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Discrimination Against Persons with AIDS 

Q. 	 Is the ADA helping persons with AIDS? 

A. 	 Much of the Commission's AIDS enforcement activity has 
involved persons with HIV or AIDS. Of 500 charges filed 
by persons with HIV/AIDS, 329 have been resolved in some 
fashion. The Commission has filed ten lawsuits based on 
charges from persons with HIV/AIDS. It has also issued 
enforcement guidancesayirtg that, where an employer 
singles out a specific disability (such as AIDS) for 
unfavorable treatment in a health insurance plan, it must 
prove that its action is not a subterfuge to evade the 
purppses of the ADA. 

We expect to continue to aggressively enforce the law in 
these cases. 
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Direct Threat to Self 

Q. 	 The EEOC included a direct threat to self defense in its 
fihal ADA regulation. However, that defense does not 
appear in the statute. Will you be reconsidering this 
defense? 

A. 	 As I understand it, the EEOC believes that the direct 
threat to self standard set forth in its fin~l rule is 
necessary to ensure that employers do not exclude 
individuals with disabilities from employment 
opportunities because of myths and fears about safety: 
It is true that the ADA does not itself include the 
employer defense of direct threat to self. However the 
Commission was aware that the courts interpreting section 
504 of the Rehabilitation Act read into it the concept of 
dir:ect threat to sel f . In doing so, they util ized 
various standards, many of which have permitted the 
consideration of generalizations about the effect or 
progress of the disability or about the anticipated 
future ability of the individual to perform the job -
criteria that can no longer be considered under the 
stringent direct threat to self prov~sions of the 
Commi~sion's regulations. 

Under the Commission's direct threat standard, the 
employer must show that the individual poses a 
significant risk of substantial harm. The determination 
that an individual poses a direct threat to self can only 
be based on the individualized asses~ment of objective, 
factual, medical and other evidence relevant to the 
individual's present ability to safely perform the 
essential functions of the job. The opinion of the 
employer and/or speculation about the in,dividual' s future 
ability to perform the job are irrelevant. 

Thus far the "direct threat to self"' defense has not been 
a critical issue in ADA enforcement. Should it be become 
so,' it is possible, that the Commission may revisit the 
issue. 



Health Insurance 

Q. 	 Should the Commission Retain Its Policy of Permitting Health 
Insurance Plans to Continue to Provide Lesser Coverage for 
"Mental/Nervous n Conditions than for Physical Conditions? 

. A. 	 The ADA prohibits discrimination on the basis of disability. 
It does not overhaul ,the irisurance industry or reform the 
nation's health care system. The Commission's position is 
that the traditional insurance plan distinction between 
coverage of physical conditions, on the one hand, and coverage 
of mental/nervous conditions, on the other,is not a 
classification that is based on disability. In other words, 
the mental/nervous classification does not single out a 
particular disability or group of disabilities. Rather, it 
applies to a broad range of treatments that are used by people 
with and without disabilities. Insurance classifications that 
do not single out a particular disability, or group of 
disabilities are not subject to ADA scrutiny. 

,The Commission's positio~, appears to be a reasonable 
interpretation of the ADA. It is also consistent with the 
case law applying the Rehabilitation Act of 1973, the statute 
on which the ADA is modelled, to health insurance plan 
distinctions. The Commission position should, therefore, be 
retained, unless, the Congress enacts health care reform 
legislation that prohibits such an insurance distinction. 



.Long Term Disability Plans 

Q. 	 ,Does it Violate the ADA for Long Term Disability Plans to 
Provide Lesser Benefits for "Mental/nervous" Conditions than 
for Physical Conditions? 

A. 	 The question is whether "mental/nervous ll distinctions in'long 
term disability plans should be viewed as disability-based 
insurance distinctions unlike the mental/nervous 
distinctions in health insurance plans. If it is determined 
that such a distinction ,is disability-based/ it would violate 
the ADA unless the distinction could be shown to be justified 
by the risks or costs associated with mental/nervous 
conditions. 

This is a very difficult issues which will require further 
study before a definitive answer can be given: 



Disability Retirement 

Q. 	 The Commission has received numerous letters from retired 
police officers. asking whether it violates the ADA for an 
employer to have an income offset provision in its disability 
retirement plan" when there is no such provision in its 
regular service retirement plan. Many of these retired 
officers have also filed discrimination charges raising this 
issue. Do you have any views on this matter? 

A. 	 As I understand it, the C.ommission has not yet formally 
adopted a position on this matter. However, a Federal 
District Court in California recently ruled that disability 
retirement and service retirement are clearly different 
benefits that serve different purposes. According to the' 
court, because they are different benefits, it does not 
violate the ADA, for a disability retirement plan to have 
different or less favorable features than the service 
retirement plan, as long'as individuals with disabilities who 
are qualified for service"retirement are not denied service 
retirement because of their disabilities. Felde v. City of 
San Jose, 3 Americans with Disabilities (AD) Cases 147 (N.D. 
Cal. 1994). 

This is clearly an issue in need of resolution by the 
Commission and one that I intend to address. 

\ 

\ 
[ 



Workers' Compensation 

Q. 	 An employee with an occupational injury will generally have a 
workers! compensation claim where the injury results in some 
type of disability. Since the ADA also covers individuals 
with disabilities! does this mean that attorneys will be able 
to turn every workers! compensation claim into an ADA claim as 
well? 

<A. 	 No. The term "disability" has 'a ,specific definition under the 
ADA. Although an injured employee may have a disability under 
a ,workers! compensation law! he or she may not have" a 
disability for ADA purposes. Many occupational injuries 
result in impairments that are only temporary or are not 
severe enough to be considered a "disability" for ADA 
purposes. 
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Workers I Compensation 

Q. 	 Employers have been providing light duty for employees with 
occupational injuries as a way of more'quickly returning them 
to the job and reducing workers' compensation costs. Does the 
ADA now require employers to make light duty jobs available to 
every employee who has a disability? 

A. 	 The Commission is currently studying this issue. An argument 
can be made that such a policy does not violate the ADA 
because light duty assignments would be made on the basis of 
the cause or source of the disability, and not the disability 
itself. An employer may not use such a policy, however, as a 
way of avoiding its obligation to provide other reasonable 
a,ccommodations to qualified individuals with disabilities. 
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Damages 

Q. 	 Do you support legislation to' eliminate the caps on the amount' 
of damages that an employer would be liable for ,which are 
currently based on the size of the employer (number of 
employees)? ' 

,,' 
A. 	 I believe that it is unfair to cap the amount of damages that 

can be received under Title, VII for discrimination since 
individuals who are discriminated against on the basis of race 
and national origin have unlimited recoveries available to 
them under otner statutes such as Section 1981. Thus, 
individuals who are subject to the same discriminatory conduct, 
but on different bases (i.e., race and sex) have unequal 
remedies available. ' 

Q. 	 Do you believe that it is ',appropriate for the Commission to 
lobby Congress on lifting the damage caps? 

, ' 

A. 	 As the leading enforcement agency in 'this area, we would be 
remiss if we did not provide our views and expertise to 
Congres,s Ot:l this important' subj ect. 

Q. 	 Should the Commission'S position on punitive damages be 
consistertt ~ith, ~azen Paper in as much as the Hazen Paper 

'Court was 'concerned with whether liquidated damages ,were 
appropriate under the ADEA? ' 

, 	 ' 

A. 	 This is an issue that I anticipate that the Commission will be 
exploring further. [At first blush, it does appear that Hazen 
Paper would have some bearing inasmuch as the Court there was 
defining "reckless' disregard", and' punitive damages are 
allowable' under Title VIr when the employer acted' with 
"reckless indifference."] 

I, 
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Retroactivity 

Q. 	 In light of Landgraf and Rivers, the cases that concluded that 
with respect to damages and Section 1981 respectively, the Act 
does not apply retroactively, do you think any provisions ,of 
CRA 91 should operate retroactively? 

A. 	 The Commission will be studying the issue. However, I would 
note that the Court in Landgraf and Rivers did not set forth 
a rigid rule and that each section should be looked at 
individually. [Thus, for example, the ADEA statute of 
limitations provision is likely to have retrospective 
application. ] 

2 




. Charge Processing 

Q. With a backlog of 83 t OOO charges (a full year's work) and an 
annual intake of 100,000 charges, what do you propose to do about 
the work that faces EEOC? 

A. The Commission has an enormous workload t and there are three 
fronts in which that workload must be attacked. First, we must 
ensure that Congress gives EEOC adequate resources to do the work 
that must be accomplished. Second, the Commission must look at the 
way that individual charges are processed to make sure that they 
are handled expeditiously and appropriately. Third, the Commission 
must look at new and innovative methods for uncovering and 
remedying discrimination t as well, as new methods for resolving 
those individual ~harges in its inventory. 

3 
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Charge Processin~ 

Q. Do you believe that EEOC must investigate each, and every 
"charge filed with it. 

A. There are a few different ways to approach your question. 
Strictly as a matter of law, there is no requirement that EEOC 
investigate all charges filed under ADEA or EPA. While Title VII, 
and thus the ADA, require an investigation; the law does not define 
what must be done nor does it require that a "full" investigation 
be done of each and every charge. 

As a matter of policy, we must be careful to balance all the 
interests. We do not want to ignore discrimination that exists in 
the workplace. Neither do we want to spend needless time on one 
charge when there are so many others that require our time. As 
Chair, I will attempt to balance these competing concerns to ensure 
a process that is appropriate for each charge. 

4 




Charge Processing - Pattern or Practice 

Q. Do you think the focus of the Commission!s litigation cases 
should be individual intentional discrimination cases or 
systemic case's?, 

A. 	 Both individual intentional discrimination and systemic cases 
are a par): of the Commission! senforce,ment mandate. Although 
individual discrimination claims still constitute a 
significant portion of the Commission's enforcement activity! 
it should be noted that systemic claims generally involve a 
large number of employees who can benefit from the 
Commission! s enforcement action and is an efficient and 
effective use of Commission resources in its mission to 
eliminate discrimination. 

Q. 	 Would you support the vigorous use of pattern or practice and 
adverse impact cases to enforce Title VII since it has been 
suggested that because these cases involve significant 
segments of the workforce they are ultimately a more efficient 
use of resources? 

A. 	 under the 1991 Civil Rights Act! Congress codified the 
longstanding Supreme Court precedent! beginning over 20 years 
ago with Griggs, that adverse impact is a valid cause of 
action under Title VII. Thus! Congress has acknowledge<;:'i and 
approved the pursuit of these kinds of c~ses. I believe that 
this is an efficient use of Commission resources in the 
pursuit of its mandate to eliminate discrimination. 
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EEOC 	 Operations 

Q. 	 What do you intend to do about morale problems, chronic 
understaffing and inefficiency? 

A. 	 I believe that by renewing the Agency's leadership role in 
,civil 	rights enforcement, the Commission staff's morale would 
improve markedly. But, I would note that the Commission's 
consistent underfunding coupled with additional-responsibilies 
under new laws has overburdened the small staff of the 
Coml)1ission. 

Q. 	 Do' you believe that because performance 'reviews for field 
personnel are based on their number of processed charges that 
this practice has led to incomplete investigations and poor 
quality charge processing? ' 

A. 	 To be honest, I believe that this system does ne,ed some 
reform. Keeping in mind the overwhelming number of charges 
and our obligatiori to charging parties and respondents, it is 
clear that the managers at the Commission are attempting to 
handle the caseload. However" it is my belief that while 
productivity is important, it is inevitable that when the 
entire focus is on quantity, quality will suffer. 

Q. 	 What reforms would you suggest or implement in response to the 
criticisms ina re6ent report by th~ group 9 to 5 that intake 
personnel are rude, indifferent and fail to provide adequate 
information'about the charge process? 

A. 	 I found the report extremely disturbing. As Chairman I intend 
to investigate these allegations fully. No doubt the 
understaffing and the current poor morale has contributed to 
this problem, which of course does not excuse rudeness and 
like behavior. As one of my goals in revitalizing the agency, 
I will of course focus on the front lines. [It has occurred 
to me that'one partial solution is to provide brief printed 
materials that explain to charging parties their rights and 
responsibilities.] , 
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Proposed Harassment Guidelines 

N.B. 	 Inappropriate Questions 

Under the Administrative Procedure Act, federal officials have wide 
latitude to consider and speak out on matters that are before them 
and will come before them. They cannot, though, demonstrate an 
inalterbly closed mind, especially on rulemakings they will be 
considering. The following types of questions should. be approached· 
with caution: 

• What position will you take on the elimination of religion from 
the harassment guidelines? 

• will you vote to eliminate religion from the harassment 
guidelines? 

The caution is that, whatever your answer, it should not show that 
you have so prejudged an issue that you could not change your mind 
based on your examination of public comment and other analyses that 
you may see as a decisionmaker. 

Q. 	 In the introduction to the Guidelines, the Commission noted 
that sexual ,harassment presents unique issues of human 
interaction and therefore should be kept separate from the 
Consolidated Guidelines. Some comments have suggested that 
consolidation would better enable employers to formulate 
policy and understand their responsibilities. If you issue 
revised guidelines, will they ~onsolidate the Sexual 
harassment Guidelines? 

A. 	 Although I cannot comment definitively on what the Commission 
will ultimately decide with respect to the Guidelines, the 
Commission will take these comments, seriously. 

Q. 	 As you know, the Senate by a vote of 94-0 passed a S~nse of 
the Senate resolution indicating that religion should be 
removed from the Guidelines as currently written because' 
religion presents spec~al issues not presented by the other 
categories. The resolution indicated that any guidelines that 
include religion should be further clarified. What do you 
intend to do about these Guidelines? 

A. 	 Again, I cannot comment definitively on the Guidelines. I can 
say, however, that I believe it is important to issue 
guidelines in this area' beca'use there is so much confusion 
over what does and does not constitute harassment. In 
whatever decision the Commission makes about the Guidelines, 
I can assure you that the Commission will be guided by the ' 
Senate resolution. . 
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Religious Harassment 

Q. 	 Only 1/2 of 1 percent of charges involve igious harassment. 
Do you think that religious harassment is really a problem in 
the workplace? 

A. 	 Even one case of religious harassment makes it a problem with 
which the Commission must grapple. I would point' out, in 
addition, that there are a number of reported cases, in' which 
charging parties have alleged severe instances of .harassment 
and have been granted relief by the courts. For example, in 
one district court case a Jewish employee was continually 
taunted with epithets such as "Christ killer," and "Dirty 
Jew. II Unfortunately, igious harassment does occur. 
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Religious Harassment 

Q. 	 Won't any attempt to regulate religious harassment lead to a 
religion neutral workplace in violation of the First 
Amendment. 

A. 	 As Chairman of the EEOC my job would be to enforce Title VII. 
That law prohibits religious harassment but also requires 
employers to accommodate employees religious beliefs. [The 
accommodation provision preserves employees First Amendment 
Exercise rights]. If and employer tried to sterilize the 
workplace of religion, he or she would no doubt run afoul of 
Title VII's accommodation requirement. 
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'Harassment - Limits on Liability 

Q. 	 Following a Second Circuit case, Karibian v. Columbia 
University, there has been some question about whether, even 
,if 	an employer has an effective anti-harassment policy and 
fully reacts to charges of harassment, it may neverth~less be 
liable. Do you think an-employer should be able to absolve 
itself of liabiltty for harassment by ,supervisors or co-, 
workers if it has done everything possible to rectify the 
problem? 

A. 	 In the Commission's Enforcement Guidance on "Current Issues of 
Sexual Harassment," the Commissi'On followed Supreme Court 
precedent (Meritor) indicating that principles of agency 
liability should ,be applied, in this context. In that 
document, the Commission stated its position that an employer 
that has a firm anti-harassment policy that it vigorously 
enforces may be able to absolve itself of liability. The 
Commission also noted, however, that in some cases, if the 
harasser had "inherent authority" to harass (~, the 
harasser was so highly placed within the organization that the 
charging party would reasonably believe that the organization 
implicitly "approved" of the harasser's conduct), then, the 
employer could be liable. 'I believe that the Commission's 
current policy is judicious and balances the factors 
appropriately. 

Q. 	 Because Title VII provides a caUse of action for disparate 
treatment, the question has arisen whether an employee would 
have a cause of action against an employer that harasses both 
men and women. Is'a person who harasses both men and women 
guilty of illegal,sexual harassment? 

A. 	 This is an unsettred issue and is likely to depend on the 
facts of the particular case. I note that the Ninth Circuit 
recently considered this issue and concluded that both the men 
and women who were harassed had a cause of action under Title 
VII. [One factor in that case appears to have been that the 
form or severity of the harassment directed against the men 
and the women was different] . 
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After-Acquired Evidence 

Q. 	 The Supreme Court has agreed to hear a· case involving the 
issue of after-acquired evidence, where an employee was 
allegedly discriminatorily discharged but the employer 
discovered evidence, after-the-fact, that would have caused it 
to discharge the employee anyway. Don't you think that an 
employer should be able to av.oid liability when the employee 
alleging discrimination has lied to it? Is there· a problem 
with the notion that an employer who has engaged in 
discrimination could escape liability by ferreting out 
evidence that would justify its action? 

A. 	 Of course the anti-discrimination laws have two purposes - 
both to make the charging party whole and to deter employers. 
If the purpose of the statute is deterrence, it is not good 
policy to allow the employer to relieve itself of liability 
merely because after the discriminatory conduct was committed 
it discovers a reason to justify its action. 
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Comparable Worth and Pay Equity 

Q. 	 The "comparable worth"'. doctrine, in essence, would require 
employers to provide equal pay to employees in dissimilar 
jobs, often ~ntailing totally, different s~ills and 
responsibili ties (for, 'example, nurses and maintenance· 
workers), where the jobs being compared are of comparable 
worth (or value) to the employer. Although in a 1981 decision 

. 	(County of Washington v. Gunther), the Supreme Court did not 
decide the validity of comparable' worth claims under Title 
VI I, numerous other courts, before and after Gunther, have 
rejected such claims. 'In addition, in a 1985 Commission 
decision, ~he EEOC also rejected the doctrine, holding 'that 
there was no statutory basis for claims for increased wages 
based on a ,comparison of ,the intrinsic worth of different 
jobs: What is your position on comparable worth? Would you 
support this doctrine and revise/modify the EEOC's. exis~ing 
policy in this regard? 

Q. 	 Would you support' legislation requiring equal pay for 
comparable jobs? 

Q~ 	 The Fair Pay Act of 1994 is designed to eliminate wage 
disparity based on sex, race, or national origin. Do you 
think that the passage of the Fair Pay Act of 1994 sponsored 
by Ms. Norton will result in a ,need for additional resources 
for enforcement? And since the EEOC has' been lax in its 
enforcement of the Equal Pay Act generally; what would it do 
to enforce this act if it is passed? 

Q. 	 The Commission has been criticized for failing to proper~y 
enforce the Equal Pay Act. .How do you intend to beef up 
enforcement of the EPA? 

Q. 	 Women who are paid less than ~eri.who have similar jobs should 
have a means of redress. Do you think the availability of 
remedies under both Title VII and .the EPA are sufficient to 
redress this form of discrimination? 
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Miscellaneous Wage Discrimination Issue 

Q. 	 I understand that some men have complained that they are low 
paid because they are in jobs that are underpaid because they 
are typically. held by women. Should men have standing to 
challenge discriminatory practices when they suffer pecuniary 
injury as a result of discriminati~n targeted at women? 
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Hicks Legislation 

Q. 	 Do you support legislation· to overturn the 'Hicks decision, 
which has been interpreted as making it harder for employees 
to prove intentional discrimination by requiring proof that an 
employer's offered reason for its action was false and was an 
att~mpt to hide discrimination? 
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Exemption for Religious Organizations 

Q. 	 Section 702 of Title VII exempts religious organizations from 
the provisions of Title VII involving religious 
discrimination. Do you think religious organizations should 
be exempt from provisions of Title VII dealing wi.th other 
bases of discrimination? 
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Gay Rights Bill 

Q. 	 Senator Kennedy recently introduced a bill prohibiting 
employment discrimination on the basis of sexual orientation. 
How do you feel about the new· sexual orientation bill, 
particularly in light 6fyour experience with the military? 

Q. 	 The bill will, giye the Commission additional enforcement 
responsibilities. It also. does not contain some measures 
included . in Title VI I (~, nQ adverse impact cause of 
action, no affirmative action, a complete exemption to not
for-profit activities of religio~~ organizations). Is there 
anything you see in the bill as causing EEOC problems? 

Q. 	 Do you think that discrimination against individuals because 
of their sexual orientation is already covered by the existing 
anti-discrimination laws? 

Q. 	 Whi the bill does cove'r heterosexuals, isn't. it just really 
creating special rights for gay men and lesbians? 

Q. 	 What affect would this legislation have on the Commission's 
current backlog? 
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English-Only Rules 

Q. 	 The Supreme Court recently declined to review a case involving 
an employer's speak-English-only rule (Garcia v. Spun Steak 
Co.). The Court's decision leaves standing the Ninth Circuit 
Court of Appeals' decision in Spun Steak, which upholds the 
employer's· English-only rule as applied to bi-lingual 
employees and ,which is significantly at odds with the EEOC's 
position on this issue. Under the EEOC's Guidelines on 
National Origin Discrimination, such rules are presumed to 
have disparate impact on the basis of national origin and 
violate Title VII unless justified by business necessity. 
Would you support legislation to nullify Spun Steak by 
codifying the Commission's position on English-only rules? 

Q. 	 To· the contrary, would you support revising/modifying the 
Commission's position on English only rules in light of the 
Supreme Court's decision not to hear the Spun Steak case? 
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Testers 

Q. 	 Testers have been used successfully to enforce fair housing 
laws and in limited circumstances by non-profit employment law 
groups. Some argue that since qualifications for employment 
are more subjective, testers are not a natural fit. in the 
employment context. However, there are some cases in which 
testers have uncovered employment discrimination. First, 
although the Commission has taken the position that testers 
have standing, what are your personal views about whether 
testers have standing in the employment. context? 

Q. 	 Second, do you think the Commission should use testers to 
enforce anti-discrimination laws? 

Q. 	 Do you think individual ·testers should be allowed to keep any 
damages they are awarded, since it may be claimed that damages 
may give testers a monetary incentive to exaggerate their 
claims? 

Q. 	 If the Commission were to use testers, would it use its own 
employe~s/staff as testers, and wouldn't this compromise its 
impartiality during the administrative process or do you think 
it analogous ·to investigative techniques commonly used in a 
variety of law enforcem~nt contexts? 

18 




Affirmative Action 

Q. 	 Do you believe in quotas? 

A. 	 The Supreme Court has well established when race and gender 
conscious remedies may and may not be used to redress 
violations of laws. These decisions will dictate the 
Commission's policies regarding affirmative action. 
Obviously, the Commission should not seek race or gender 
conscious remedies where, under the controlling Supreme Court 
decisions, remedies of that sort would not be appropriate. 

Q. 	 Isn't affirmative action contrary to notions of fairness and 
merit-based decision-making? 

A. 	 Often affirmative action is an effective strategy for 
advancing merit principles. Employers who follow affirmative 
action policies may end up hiring or promoting exceptionally 
well.-qualified individuals who might otherwise be barred from 
such opportunities. Thus, affirmative action an effective 
means of assuring that all qualified individuals will be 
considered for employment opportunities. 

Q. 	 Shouldn't the best qualified applicant always get the job? 

A. 	 In many instances, there is no best qualified applicant. As 
the Supreme Court has noted, an applicant from a diverse 
background may bring unique qualities to a job. Also, it is 
clear that the courts continue to require that all applicants 
be qualified for the job, ,even where affirmative action might 
be a consideration. 

Q. 	 Do you believe that individuals who are not themselves victims 
of discrimination should be entitled to preferential treatment 
under the guise of affirmative action? 

A. 	 It is often difficult or impossible to identify specific 
victims of discrimination where an employer's discriminatory 
practices are targeted toward women, or minorities as a group. 
Thus, ,it is often impossible to know exactly who would have 
gotten a job absent discrimination. 

Q. 	 What is your position on reverse discrimination generally? 

A. 	 It is clear that Title VII protects all individuals, 
regardless of their race. br gender. Ti tIe VI I does not 
recognize a separate cause of action called "reverse 
discrimination. " I believe that, therefore, such charges 
should be treated as any other charge of discrimination .. 
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'Q. 	 How do you feel about the University of Texas case, recently 
reported in the NY Times, alleging ~everse discrimination in 
law school admissions? [case allegedly involves 15% set aside 
for minority admissions] 

A. 	 [Is DOJ participating? Have they taken a position? Probably 
say that you cannot comment because you don't know all of the 
backgroun and facts of the case, but we will be following it 
closely. . 
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Pre~Employment· Inquiries 

Q. 	 Why has the Commission not issued an enforcement guidance on 
permissible pre-employment inquiries under .Title VII? 

Q. 	 Can employers use information obtained during the application 
process to screen out potential employees, i. e." information 

:cortcerning arrest records and conviction records1 
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Native Americans. 

Q. 	 It has come to our attention that Indian tribes have often 
attempted to invoke the tribal exemption for businesses that 
they own and that the EEOC has either not responded to such 
charges or has questioned the applicability of the exemption. 
Since we exempted tribes, is there any question that tribally 
owne'd businesses' should be able to use the exemption? How far 
do you think the exemption of Indian tribes goes? Does it 
cover organizations with a nominal involvement with the tribes 
themselves? 

A. 	 This ,is an issue that the Commission will probably be looking 
at fairly soon., I understand that the question has recently 
arisen in connection with regard to tribally owned casinos. 
Because it is likely to come before the Commission, and 
because I want to study the issue more closely, I don't think 
that I should take a position at this time. 
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Minority Recruitment. 

"Minority recruitment" is a term used to describe a variety of 
targ~ted recruitment and referral practices designed to assist 
employers meeting their voluntary affirmative action objectives 
with respect to the employment of minorities and women. These 
practices .. include, among others, exclusively recruiting, 
interviewing, and referring minority and female candidates; holding 
minority-only or female-only job fairs and recruitment dinners; 
sponsoring minority and female clerkship and internship programs; 
and maintaining minority and female resume books. We understand 
that· the Commission is reconsidering its long-standing position 
that exclusionary recruitment and referral practices violate Title 
VII. 

Q. 	 Do you believe that. Title VI I permits employers, or employment 
agencies acting on behalf of employers, to exclusively recruit 
minorities and women to further employers' voluntary 
affirmative action goals? If so, under what circumstances 
would such practices be lawful? 

! 
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Mission and Direction of the Agency 

Q. 	 Do you believe that race discrimination is still a problem in 
this country? Approximately forty percent (40%)' of all 
charges taken by the Commission involve race discrimination. 
However, the Commission's focus in recent years has been on 
sexual harassment and the ADA. Will we see a renewed focus on 
the crucial area of racial discrimination in your' 
administration? 

Q. 	 What are the most pressing discrimination issues facing the 
EEOC? As Chairman, what issues interest,you most and would 
you probably focus on? 
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Alternative Dispute Resolution 

Q. Do you see alternative dispute resolution playing any role in 
your policies as Chairman? 

A. EEOC must, like every federal agency, consider the use of ADR 
in all of its processes. The workload that confronts EEOC - and 
that workload is about resolution of charges suggests that 
innovative methods of ADR may be appropriate. Clearly, we must use 
every available option that we believe will be effective in 
resolving charges of discrimination. 

I can categorically state that I have not ruled out anything 
because we will need to look at a number of issues dealing with 
charge processing to chart a course for the Commission. We need to 
look at what charges EEOC receives and which ones they don't 
rec'eive, how EEOC has in tl}e past processed charges and how they do 
it now, and we have to look at methods for attac~ing discrimination 
that obviates the need for thousands of individual charges. 
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Reporting Requirements 

Q. For years the EEOC has required ,universities to file an 
EEO-6 repQr~. I understand that th~ EEOC is no longer requiring 
that report. will you reinstate it? . 

A. I understand that the Office of Management and Budget has been 
working with EEOC and the Department of Education to have one 
report from universities that both agencies can use. Right now 
understand that EEOC· does not have OMB approval, to require the EEO
6 report. If the Education report is. not adequate for our 
purposes then I will go,to OMB to 'have EEOC/s authority for theI 

EEO 6 report restored. 

/!;. 
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Q. What is your position of OMB's efforts to revise the race and 
ethnic designations used by federal agencies? 

A. [Will it affect enforcement of the civil rights laws? If 
positively, support it; if negatively', oppose it?] 
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Violence in the Workplace 

Q. Do you see EEOC having any role to play in reducing instances 
of violence in the workplace? 

I A. [Do individuals resort to violence because there is no other 
method to resolve workplace problems? Do we. think that bette~ 
methods at EEOC to resolve charges will reduce violence, or do we 
think that better employer mechanisms to resolve disputes will. 
reduce violence?] 

.' 
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Responses to· "The Numbers Game at the EEocn 

I Q. 	 Do you think that employers should be allowed to have policies 
that exclude/disqualify employees because they have arrest 
records? . 

A. 	 A blanket exclusion would likely violate Title VII because 
such a policy may disproportionately exclude blacks and 
Hispanics. However, there are circumstances where an employer 
may be allowed to consider an arrest record .. Apart from this, 
however, you should keep in mind that arrest records should be 
treated differently from convictions because an arrest is 
merely a suspicion that an individual employee committed a 
crime, and thus, a blanket exclusion on this basis should be 
closely scrutinized. An exclusion that is job related and 
consistent with business necessity, i.e., one that is narrowly 
tailored to the position at issue, would not be unlawful. 

Q. 	 Do you think that the Commission should focus its enforcement 
activities on individual intentional discrimination claims or 
on systemic claims involving adverse impact, which usually 
affect a large number of empl.oyees? 

A. 	 Both intentional discrimination and adverse impact are a part 
of the Commission's enforcement mandate. Under the 1991 Civil 
Rights Act, Congress codified the longstanding Supreme Court' 

I I precedent, beginning over 20 years ago with Griggs, that 
adverse impact is a valid cause of action under Title VII. 
Thus, Congress has acknowledged and approved the pursuit of 
these kinds of cases. Although individual discrimination 
claims still constitute a significant portion of the 
Commission'S enforcement activity, it should be noted that 
adverse impact c+aims generally involve a large number of 
employees who can benefit from the Commission's enforcement 
action and is an efficient and effective use of Commission 
resources in its mission to eliminate discrimination. 

p. 	 Would you agree that pursuing adverse impact claims results in 
employers implementing quotas? 

I 

I 


A. 	 Adverse impact claims sensitize employers to the under
representation of different groups in the labor force.' I do 
not think that such claims lead to quotas. 

Q. 	 Is the heavy case load of the EEOC an indication of 
understaffing or inefficiency?. 

I

A. 	 The current case load is a reflection of continued 
! 	 understaffing in the face of additional enforcement 

responsibilities assigned to the Commission by the ADA and the 
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Civil Rights Act of 1991, and the prior Administration's 
policy of limiting resources. It is my be,lief that the charge 
processing system may need to be revised in light of the 
current case load. This is an area to which I intend to 
devote much time and attention. 

Q. 	 What does the EEOC do about frivolous suits being brought 
against employers-who, though blameless, ultimately decide to 
settle out of court and avoid full blown litigation expenses? 

A. 	 If the EEOC believes that a charge is frivolous, it issues a 
"no cause determination. n Unfortunately or not, we cannot 
control the overly litigious employee who decides to go to 
court anyway. With respect to the cases brought by the 
Commission, these, suits are ·instituted only after a finding 
that discrimination most likely occurred and the employer has 
been unwilling to settle prior to institution of the suit. As 
an aside, the Federal Rules of Civil Procedure [Rule 11] 
provide sanction against parties who bring frivolous suits . 

. Q. 	 Critics charge that the EEOC pressures employers into settling 
during the EEOC administrative process before there is any 
determination of discrimination. Do you believe this is true, 
and if so, what would you do to reform this policy? 

A. 	 The EEOC is required by Title VII to engage in conciliation 
after a finding of reasonable cause. The agency' also tries to 
resolve charges, when the parties agree, prior to making such 
a finding. It is the Commission's bel f that pre-suit 
settlements are an efficient and effective means of resolving 
discrimination claims without forcing litigants to incur 
substantial court costs. Currently, the agency is engaged in 
a pilot program of alternative dispute resolution, which we 
hope will be a viable means of further settling charges prior 
to court. 

Q. 	 How would you respond to the charge that the EEOC's policy of 
pursuing disparate impact cases has left firms reluctant to 
locate in areas with large minority populations? 

,A. 	 I would be surprised if any business did not choose to locate 
to a site because of the EEOC's .policy on disparate impact 
rather than on cost-based factors. 

'Q. 	 What kind of oversight would you build into the charge 
processing system to ensure that EEOC investigators follow 
procedures? 

~. 	 I would look at how employees are evaluated. As I understand 
it,performance evaluations are directly tied to disposition 
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of charges" making speed in processing the overriding' motive. 
Accordingly, .I believe that a re-evaluation of the charge 
processing system is in order to ensure that charges receive 
their due consideration and. that investigators are well 
trained. 

Q. 	 Shouldn't remedies be limited to actual victims of 
discrimination rather than those who belong to a specific 
group? 

A. 	 It is often difficult or impossible to identify specific 
victims of discrimination where an employer'.s discriminatory 
practices are targeted toward women or minorities as a group. 
Thus, it is often impossible to know exactly who would have 
gotten a job absent discrimination. 

Q. 	 What is the Commission's positiori on affirmative action? Do 
you believe that affirmative action is really just a 
requirement that employers adopt quotas to avoid liability? 
Does Title VII permit affirmative action policies? 

A. 	 The Supreme Court in Johnson and Weber upheld affirmative 
ac~ion mea~ures under Title VII. I~ is clear that affirmative 
action measures are an effective means of remedying past 
discrimination. It- is my position that, despite charges to 
the contrary, affirmative action is not quotas. The Supreme 
Court has carefully defined when an employer may engage in 
voluntary affirmative action under Title VII and it is clear 
that the Court has allowed employers to implement employment 
practices that benefit targeted racial or gender groups under 
a limited set of circumstances. The Commission does not 
generally require employers to engage in affirmative action 
except when necessary to remedy a finding of discrimination, 
and supports the voluntary efforts of employers who are trying 
to eliminate imbalances in their workforces. 

IQ. 	 Do you believe that the EEOC should se~k or approve 
settlements where there has been no determination of 
discrimination? 

.A. 	 If parties can reach agreement between themselves, the EEOC 
will generally approve such a settlement. However, each case 
is considered according to its own merits, and if the 

. Commission believes that systemic discrimination is at issue, 
rather than just a dispute between an employee and respondent, 
then it will act accordingly. 

~. 	 How do you feel. about job aptitude tests? Do you think such' 
tests are discrminatory? How does the 91 Civil Rights Act's 
prohibition on norming affect your response? 
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A. 	 Sometimes tests can be valid predictors of job performance if 
they test for skills or aptitudes that are related to the jobs 
at issue. We do not discourage the use of tests when they are 
val id predictors of job performance. Howeverlit is well 
documented that many of these tests have been found to have 
discriminatory effec'ts on minorities and therefore I belie:v-eI 	 I 

that 	employers should be very cautious in using such tests. 
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Commission Involvement in Decisions 

Q. What role will you playas Chairman, and what role will the 
other Commissioners play, in setting policy for the Commission. 

A. 	 [epolicy is the concern of all 5 Commissioners; 
eThe Chairman has administrative and managerial 

responsibilities that other Commissioners do not havei 
eWork together to accomplish many tasks ahead of us] 
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NOMINATION 

WEDNESDAY, JULY 23, 1986 : 

. U.S.,SENATE, 
CoMMITTEE ON LABOR AND HUMAN RESOURCES, 

.' .' '. . . Washington, DC. 
The committee met,.pursuant to notice, at 9:35 a.m.,'inroom SD

'430,Dirksen Senate Office Building, Senator Orrin G. Hatch (chair
man) presiding. . . 

Present: senators Hatch, Kennedy, Wallop, Grassley, Thurmond, 
Metzenbaum, andSimon. . . . ' . 

. OPENiNG STATEMENT OF SENATOR-HATCH . 

The CHAIRMAN. We are happy to welcome everybody to the com
mittee this morning. . . ' 

We are meeting here this morning to consider the nomination of 
Clarence Thomas for reappointment as Chairman of the Equal Em

. ployment Opportunity Commission. . . ..' . 

. Mr. Thomas, you 'are no stranger to this body, and we have a lot· 

of respect for you. I ~think your record at the commission is very 

well known to this cominittee. as well. In my opinion, you have 

done an incredible job as Chairman, and I ampersanally grateful 

to have' been able to work with you. You have been so Willing to 

work with the committee as problems come up. And of course I 

look forward to working with you for another term as well. 

In July 1981, this committee became very aware of critical man
agement and financial problems at the EEOC which, in our opin
ion, required immediate correction. I asked the GAO to conduct an 
audit of the agency as quickl, as possible. Three months later, in 
October 1981, the. GAO proVIded the committee with an 'interim 
report that found the Commission at that time to ·.be in fmanciaI 
chaos. Its books cow.d not be audited; reports were unreliable; ac
counts Were mismai,:taged; fund controls 'were . inadequ~te, and 
transactions were unrecorded ..It was a mess. 

In fact, there were' over $27 million in unliquidated obligations, 
over $9 million in error transactions, and' over $1 million in out

. standing travel advances which had not been collected from st8.ff. 
In JUne 1982, the' GAO released its final report. That report 

again documented the financial problems confronting the Commis
sion; it raised serious questions about the integrity. of past manage- . 
ment, and documented possible violations of the law. 

For example, the audit revealed that. the EEOC managers were 
certifying annual reports which they knew were inaccurate; and 
the Commission had given $1.2 million to private attorneys to sub

(l) 
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i ~idize the' fHing of lawsuits at a t~e wh~' its own" <;;eneral Coun
. 'sers Office had run out of funds. ., ..l-

I It is amazing ~ me:thB:t there wasn~t a fusS made abo~t all this, 

other than by thIS commIttee; at the time. At the same tIme, other 

reports found that ilie'ave~ Commiss.io~.attorney w!lB han~ling·

only. three cases a year;. SUIts were bemg unnecessanly delayed. 


.! ,The Commission's backlog had grown to 12,000 cases; And co~

'1 plaints were often being settled . without any regard for the ments 


· of the case.' One can C?nly wonder how: ~any cases c~uld have been 

handled if the Comml88lon was not bemg operated.m .such a fash-. 

.. ion, really, in such total-conftision. . ~', " '. ' . 
So'in Sum, the EEOC that you, .Clarence Thomas, mhented when . 

you were confirmed in 1982 was 'apure al)d siJnple disaSter.' '. . 
. I did give you copies ofall.the GAO ,reports and .askf!fi you to do.,'I whatever you could to m~e·Improvemen~. And I Jus~.want to say il as chairman of this committee that I think. your efforts have. ex- . 

Ceeded 'all· expectationS. And' I wailtto perso~ally compl~Emt you,'
\. because I have not seen anybody do a better Job of cleanmg uP. the 

meSs that really existed ~ th~ ~m~ion at tha..! ~rticu~ar tIme. 
I: 	 · In 1984, for the first time m Its history, the EEOC receiVed full 

approval of its financial accounting system by the GAO. The $1.2 
million in . outstanding travel advances ·was eliminated, through a. 
tough debt collection system. And, as one would· expect. enforce

. mentactivities have increased under your leadership.. . . " . . , \ 	 . In the 3 yearS since j'ouhecameChairman,tlJ,e EEOC has ob
tained through litigation and compliance efforts $419.9 milliod in 
monetary benefits for victims ofd.iSc~ination.....,more than 'in' any. 

.otlier,: :J...year . period of the Comnii88ion. In fi8ciJJ. year. 198~,. the' 
: Co,mri.'iBSion· won $54.2 f!1illion ~ relief tliro~g~ litig~tiori-more . 
. than. In any other precedmgyear m the Comm18810n'S history. .,'. 

", . 'The number ofca8es ..goiilg to litigation has also increased. 'The 
411Co~rt actionS filed in ~ year 1985.is the second highest total 
for.1f SIngle year. Of the, smts t!m~were fued, QVer half were claBS 
actions .. Moreover, the' Com.ml88lonhas . handled: more char,ges
duri~your stew~hip ~han' ill any other 'Comparable period .. :. . 

Agam, I want to complIment you for that.· .' - .' . . . 
.' "Clarence. Thomas has' in my opinion ·heen an excellent Chairman ' .. 

of 'EE?OCa~ a time when. th~ Commission desperately needed cour- . : i ~e.lntegrity., andleade~p. You hilveserved without applause, 
· WIthout self-Indulg~nt fanfare, You. have· even been attacked by I some,for ~ingto be part. of the Reaganadmirustration. .... '.t But· the SImple fact 18 that the EEOC today is doing' a muchj 
better. job of combat~g employment d.i~~ation than it wasI back.In 1982. The difference, In' my OPlnlon, has been Clarence 

r - Thomas, yourself. '. . ' . . .' . .." '. 
It is my hope that when-the coJIlmittee next meets in exeCutive' 

. sessio~ o~July 30, that we Will favorably report your nomination 
to be .ChaIrman ofthe EEOC again. . . '. '. 

You have been. and will continue, 1 believe, to be an effective 
. coul'8l1~us, ~ productive ~rm.an, and I think you deserve ou;
e~peditlo~ ~Vl!!w of .four nomInation. , ',- • ". 

.1 apologJ.Ze for haymg postponed your' heanng from laSt week 
.but a couple.of our Senators Just could not be there, and]'want;f 

.. to accommodate them because they' do . have some questions; and 

8 

. '. . . . 	 ' 

· they pretty well aireed that if we held thiS hearing today that we 
will then have the markup or at least report you out. , ...' . 
. [At thiS 'point we. will receive Senator GraBSley's statement for 

.the record.]. . . . 	 . 

_ STATEMENT OF HON. CHARLES E. 'CRASSLEY"A U.S. SENAToR 
. . FROM;THESTATEOFIOWi\ ,' ..,' . 

. Senatot GRAssLEY. Mr. Chairman, a little over 200 years ago the 
" Founding Fathers m8.dea Declaration ofIndependence (rom Great, 

. ,Britain. In. that declaration, they affirmed .their belief that the Cre
'.. atOr has .created all men equal and endowed them with certain un
.alienable rights, that among tbeserightsare life, liberty, and .the· 

- pursuit of happineBB~ ...•. . . ..., .' . . . ".: . 
· It seems. to me that hi the two centuries that have paSsed since 
-the .Declaration of Independence was penned by Thomas Jefferson, 
that clear affirmation haS been both our main inspiration. and our . 

; main. ch8.llenge as a nation. . ." 
The challenge is how. we, as • a nation, . wilf' put into practice. the 

principle that men. are. created equal and endowed with unaliena
ble rights, ~d that th~ftindamentaJ duty of Government .isto pro
tect those nghts.. 0', 	 • • " • _. • 

'. Today, we ate considering a very important nOlIlina~ion indeed. 
; The Equal Employment Opportunity. Commission is. charged with 

eliminating discrimination . based . on race, c.olot, religion.. sex, na
tional origin, or age from the wor~place.. ' ,.' .'. " 
. 1'1!e EEOC is thUs. charged 'withprotecti,ng our mQSt fundamental . 
Ametican va.lu~, the rightof all Americans to hav~ an equaloppor

. .' tunity under th~ law to ,better liimself or herself. and make . a C9n- . 
tributio'n' to our society. . . , '. '. . . , " .' . 

I have noted that Chairman Thomas, in his tenure at EEOC~ has 
. made a strong com.nlitmentto enforcing·the various laws that pro

hibit discrimination in' the workplace. It is the duty of this commi:t
tee in these hearings to'examine Mr. Thomas' reCord in Cirder. to 
determine if he has conscientiously and diJ.igently carried· out his 
· mandate as Commissioner:, ..·0.·· . ..... . 0 

The CHAmMAN., With 'that, we 'will tUrn to Senator Kennedy, the 
ranking member ofthe coliunittee. . ..' . '. ; 

I might first· say' that Senator Danforth 'called and regrets that 
· due to a reconciliation markup, he will not be able to be here' as he 
was 4' years ago to speak in sUpPQrt of you. Senator Danforth hired 

. you~. you grad1l;8ted~ml:aw school in the attorney. general's' 
, office In the State of Missoun; He brought you to the Senate as ~ 

legislative aBSistantwhen.he was· elected in 1976. If he were here, 
he tells me he would tell us that he thinks Clarence Thomas is a 
first-rate indiyid~aI, ~man of great capability, great integrity,_and 
great commitment to the: cause of raciafjustice. So he·coJIimends 
you to the'Committee, and I think that is high praise corning from 

. Senator Danforth. . ... , .. ' . . 
We Will turn to SenatOr·KenneclY at thi;s time... ' ';' 
Senator KENHEoy. Thank you, Mr. Chairman., . . 
I' want to acknowledge your willingne88 to' acljust these hearings 

to accommodate the. interest of the membership. All of us are 
gra!-eful for this. The position of the nominee is of very significant 
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importance and consequence, and this hearing will provide Us with 
an opportunity to examine the record. . ' , 

I, aiD not familiar with any time agreement for the committee's 
consideration of the nominee, although I do not believe that I know 

, of any reason why there should be delay. Since there was some ref
erence to a time agreement, I want to at least express my under
stancling of the situation. ' , ' , ".' " 

Mr~' Chairman, in 1972 the Congress recognized that the equal 
, employment laws' f,lf the Civil 'Rights Act w~re not being enforced. 
'We ,granted the Equal Employment Opportunity Commission sig
'iiificant new powers to enforce title VB of the act. The Commission' 
also has responsibility to enforce the Equal Pay' Act and the Age'
Discrimination in' Employment Act. ' , , 

Yet now, 14 years later; there is disturbing evidence that the' 
laWs have been made a dying or dead letter again; disturbing evi-. , 

,dence that policies in effect for more than a decade on affirmative " 
relief in cases' of. proven or admitted discrimination have been 
abandoned. And they were !!Ihandoned by orders given without noti
fying the Congress. . " 

The Commission has changed the standards of proof in hiring 
cases, , with the result that the most effective civil rights ,remedy in, 
the Federal arsenal has been dulled and set aside; and again, the , 
charige was made in the dark rather than in thesuosbine as the ' 
law requires. " 

The rights of older workers, to ,their pensions has been ignored 
because of pressure from the Office of Management and Budget, 
even though the Equal Employment Opportunity Commission has 

, twiCe voted to change the law and end the discrimination against 

olger workers and their pension rights. ' ' " 

. The eVidence goes ,on~ Chairman Hawkins' House Labor COmmit

tee has reported on mismanagement in the Agency, including not 

only secret changes in major policies, but also manipulation of en

forcement, reports to give the illusion that the law has been carried out. ' , , 

" This nomination hearing could not be more timely. The Supreme 
COUrt has flatly rejected the 'administration's argument that af
firmative action to remedy past discrimination is unconstitutional 
or illegal. The ,House, report has raised serious questions about 
policy and management at the Agency. And this committee has 

'just voted to )'eject the administration!s nominee to the office of 
' general counsel of the EEOC. ' ' , 

, Few' agencies in Government so embody our deepest'hopes and 
'niost shared principles as does the Equal Employment Opportunity 

Commission. Congress has a responsibility under the laws and the 

Constitution to see to it that the Commission has the leadership 

and resources it requires to discharge its duties. And I. ~ certain 

that Mr. Thomas is aware of the criticism of the EEOC, and I am 

sure that he shares our interest in setting the record straight; 


The CHAIRMAN. Thank you, Senator Kennedy. ' 

Senator Wallop. ' ' 

Senator WALLOP. Thank you, Mr. Chairman. 

I welcome the opportunity to welcome Mr. Thomas this morning. 


OUr committee has an o,Pportunity today to demonstrate that we ' 
Can ,consider a qualified Pn.!sidenti81 nomination in a, reasonable 
arid dispassionate manner. ',' ' ' ,', ',' " 
. Lately" itseeme that this cOmmittee has been ganging up on the, 
President's executive nomination. If the President, no matter what 

'his party, or political persuasion, nominates a qualified fudividual 

to serve in his administration, the President deserves the courtesy

of Sena~ approval; , , ',' ' , 


,Mr. Thomas, by 'his performance Bl)d by his dedication to th~ 
concept of equality, deserves the f;enate'sapproval. As we now, con-, 
sider Clarence Thomas for a second 4-year term as Chairman of the 
~uaI Emplo~ent Opportunity Co~i~n,we fmdthat not only 
IS he well-qualified but also, m my opuuon, very: brave to, once 
again go through what has become a brutal, degrading-nomination 

PA::~g to his liberal critics, Mr. Thomas is guilty of not 
coming to the EEOC ~tha po1}tica1 ,agenda. This, was . a sharp de
parture from the practices of his predecessors who, too often, were 
mtent on legislating through regulations rather than providing a 
proper administration of exiSting statutes.' , , 

It is certainly 'no secret that during the seventies, the EEOC was 
,in total chaos and was on the verge' of ceasing to function ~'an 
effective mechanism for resolving discrimination complaints. The 

,major reason was the increased politicization of the EEOC.· . , 
. Now, fortunately for us all. Mr. Thomas has devoted his first 4 
years at the EEOC to imposing better management on its oper
ation. The EEOC has focused'on better turnaround on the job dis-, 
ci:imjnation complaints. The Commission .. is hearing more cases .. 
than ever before and has d~ its backlog, whic~was a major. 

. problem of the seventies.' ',' , 
It shoUld also be noted that, the' Co~on has been largely 

spared from budget cuts. The·budget in President Carter's last year 
was $125mi1lion; the 1985 oPerating budget was $164 million. ' 

Chairman Hatch's opening statement reviewed the imPl'()ved effi
ciency of the EEOC, 80 I will not repeat·,this most inipressive. 
record. I have attached a table to my statement which reviews the 
diligent enforcement activities of the Commission. , 
, But it is frustrating to face a situation where a dedicated public 


servant is efficiently and effectively iJnplementing a law, yet is sub

ject to a barrage of criticism 'because he is not administering the 

law as it is interpreted by some special interests. 


For instarice, the statutes guiding the EEOC say nothing about 
quotas to remedy discrimination' complaints. But critiCs believe 
that quotas are the only remedy for resolving emplo~ent discrim
ination suits., . 

Mr. Thomas has read the law and has correctly decided that 
goals and timetables,are the proper remedy. 

Clarence Thomas should be congratulated by this. panel· for his 
administrative accomplishments' and his dedication to Carrying out 
the law., ' 

Senator Danforth, for whom Clarence Thomas worked both in 
Missouri and in Washington, best.described him as follows: IIHe is 
a person of very high character, very fme judgment, has a fme 
mind, and is a person who is totally committed to the cauSe of im
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~: Thank you. senator Wallop. 
We will turn to SenatorMetzenbaum. '. '.. . 
Senator METZENBAuM. Mr: Chairman; as I sit here. I cannot help 

i but think of the time many years ago when I fought fot: the' enact;.. 
! 
I 

ment of Fair EmployrilelitPraci.ices poIllmission legislation 'in ,the 

! 
I 
I 

I
I 
I 
I 

I ·Ohio General A.sl!embly., It was a tremendous battle. and finally we 
. won it, after a period of sOmething liJte, 10 yearS. We went back to 

the legislature year 8Iter year after year~' ". ' .. ' .' 
',And then I remember wheri there was the appointment of the 
chairman., and the' chairman was, up for commnation and. almost 
Without exception;eveiy civil righ~ leader in ,the State was anx
ious to come forWard to testifyiri hiS behalf. ' . . . .'" " 
,To meit is rather sigDificant, and,! would think to the nODiiJ;tee 

himSelf it would be. particularly significant •. that we are conductmg . 
a hea,rfng, t<?day in comieCtion . with his .. reJ?-omination•. ~d to ~h.e 
best of my' kilO\\'ledge; nobody-nobody-m the Amencan Civil 
rights community will be here urging, the confi~tion of the'nomi
nee.', '. ". , ,". ' '.... 
. That gives a message loud and clear to the entire. Nation. And l. 
.would, think it would have a strong message to the noniinee .hbn-, 
self. 'think it, would ~y to him: What is there abou,t·me that 
cauSes the civil rights'community not to' be here. supporting my
nomination? Does the whole army march to a different drumbeat 
than tbat which I play?, ":', . 

: . And, if that be so, ,how can I comport with myself my designation 
"'as the'Chairman Of the Equal EmploYment Opportunity Commis

sion?'" ' , i '. , . . ,' ..', .'. ','

,at!.7t°t'ifatthink that th~ nominee, would have sonie real concerns 

" ,It is wonderful to have mydistinguished chairman. speak so elo
,quently abo~t your admi.nistrative, achievements. an~ my colleague 
" from Wyommg speak to how well you have been domg--andI re

spect them for that, 'and I' commend you for their Support. But '1 
believe that there is a very loud and clear message that bas to be 
found in the failure of the civil rights communityto.com~ forth ,to.: . 
support'this nomination.- ',' . ;,,' . . ' ' 
. '~virig said that, Mr. ,Chairman. you had indicated your desire 
to .mOve this matter forward promp~y. and I have no qgarrel with 
domg that. On the .other hand. I do want to 'know the ,answers to 
the questions that are asked routinely in our questionnaire. One of 
those has to. do with . contributions' to. political candidates. Our 
nominee said that he ni.ilde nominal contributions 'to several Candi
dates. cannot remember the names of the 'candidates or the 
amounts contributed..'· " . ". 

. 'Before this matter goeS' to an executive session for action. I 
would hope . and .expect you to diiect the nominee to go back mid . 
search his. records. Normally. political contributions' are made by 
check; the check stqbJ are available. canceled checks are available., 
.I believe' the committee is entitled to have that information so we 
may .determine for,Olu'selves whether theyar:e nominal •. andalso' 
that we.maybeadVised,q to.whoreceived those contributions. So I 
want to Say to the Chairman that I. woUld ask you to direct the 
nominee ~ search his reCo~ fo~ that;P~. ~', . 

9 

T)le CHA.W.fAN.' DO 'you have' : any prqblem with that, Mr.
Thomas? " .' . . '.. ....' .' . 

'. . 'Mr. THoMAS. I do not 'have 'any problem. The con~butions~, if 
:anYi were to such eventS as re.C:eptiolis held in.honor of candidates, 

. and .they were very nominal. probably in the .order of $10 . to $20;, 
a,nd they were cash. . ,.' . . . '.' . ...'.. . . 
..The ClwRliAN. So you j. do n9t have any~ . ...... .~ 
.. ,Mr. THOMAS. I do· n9t have thefWlds. to makenuijor . contribu
tIOns. ,,: '. ' . '... ". . . .." ' .. ' .• 

The CHA.n.tMAN: Would you do this for us. u: yo.,fhave lUlychecks . 
.that 'you can fmd-' .' " ..' ' , ',' 

Mr. THoMAS. I do not have any; I 'Pean. it is as si.tQple as that. .1 
,c:}o not' make cOntributio~ -to pOlitiCal candidates, as a mat~r of. . 
practice. Ido not have the funds to ..do it. ':.; . .... . '. .' 

The'ClwRMAN. I. thiJikthat,isa gOod explanation, bu~ we,will of 
.Course. allow' Senator ~etzenbaum to ask 'specific questions about., 
. it. and whether they were yRepublicans71 presum~, may~ you .. did 
support 8omeRepublicans~ You never mow. ...., '. . 
: ' Senator METZENBAUM: That. is not illegal or even unethical yet. ' 
. SenatoiWALLOP. It is not even unwise. [Laughter.], .... 

, ·.Sena~t: ME'l'ZENBAUM: It inightbe.bad ]udginent. but it is not il
-legal. "".,'. .' " . 

The CHAm:M:AN. All right. ' 
Senator Simon. .. , 

SenatOr SIMON. Th8rik.you, Mr. Chailman.' . .'. . 

The~ is no question, ,based on what the chairman said and what 


Senator Wallopsaid.,tluityou h8vedone ag~job on the adininis:-, 
trative' side. And frankly,Senator Danforth has· 'spoken to me 

~ about you and ~ spoken very highly.'· '. . , ., . ' 
; I tliink the question is do you reaIly'beli~e in the misSion of the 
agency. and .tlw.t is what I want to sense. I think, with all due re
spect to my good' friend from.Wyoming,when he sa~,HIf oompe

.. ,tent, we owe the President the '~urtesy,of approval.', that is. ~ dif

. . ferent. standard' than the adVlSe .. arid <?Onsent understandirig of 
those wHo wrote oUr Constitution. '.',' ' .,' , 

I think we have to'askfor more than·competency. I think. we 
have to: ask for belief iri the JC)b t~t you are ~oing. And I do not· 
know that my colleague fromWyommg would differ on that., ". 

ADd here when. for example, my colleague mentioned goals and 
timetables. I have yoUr testimony befo~ the House Education and 
Labor Subcommittee in which you say. "I'do not support the Use of. 
. goals slid. t~etables. I do not ,think as apr~cal matter that; they
work.", ' ,'. '. ' , ,. ','" 

There are some things in the record that do diSturb me, and I, . 
hope during the course of this hearing that w~' can have a chance 
to get that out on the table and have a,gooddiscussion not only of. 
your nomination, but· of what the real furiction of your agency is. . 

I thank you. Mr. Chairman. '. ' . . . 
, , Ttle CHAnu.fAN. ,"-"ank you. Senator... ' '. .' , . '. . .' 

Let us tum to you. Mr. Thomas. ifyou have anr' statement you
. would' Care to make. Just summarize; 1 do not think 'you need to 
take much .time.· , 

Go ahead. pl,ease; '. 

http:communityto.com
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STATEMENT OF CLARENCE THOMAS. NOMINATED FOR· REAP. 
POINTMENT AS CHAIRMAN. EQUAL EMPLOYMENT OPPORTUNI. 
TY COMMISSION . . 

. Mr.' THOMAS. First, Mr. Chairman, I .would like to thank you for . 
having the hearings in an expeditious manner, and I would like to 

.' read my prepared remarks. But before that, I would like to make a 
couple of observations about the comments. . . 

. I perhaps wisely or unwisely made .the decision to seek renomi
nation for some very personal reasons. I agree with Senator Wallop 
that the process has' been somewhat grueling for those who come 
before this committee and, other committees. But I frnd some of the 

. criticism that have been leveled absolutely amazing. over the past 4 
years, arid in some instances,. actually to'contradict themselves. '. 

. I fmd also amazing the talk about commitment. Senator Metz.. 
enbaurri mentioned his efforts in the Ohio Legislature. Well. all' I 
have to offer is the fact that I grew up under segregation. I attend
ed school under segregR.tion, and I was the only black in my high 
school for 2 years of high sChoo1.. And I am not used to walking i,n 
step with anybody because I was the only one of my kind, normal
ly, wherever I was. ..' .' . , 

I . also fmd it amazing that the amorphous concept of commit
mentis equated with agreement with those who claim' commit
merit. I happen to be committed to what we are talking about. I 
have said it again and again and agatn. I have seen statements 
ripped out of context. I have seen statements distorted about statis
ties and other matters, for example. . '. 

, . I think it would be absolutely incongruous to work long hours. to 
, upgrade and make an agency that ,I think is important work, to 

. now take the position that I do not believe in what it lam doing. It 
j i !alhe h*,:igh~ of absurdity for·me!.o wake up and go to work to do a'. 
, 
I,

·1 Job-whiCh IS mdeed a thankless Job, and the orily feedback that we 

I 

: I normally get is criticism-if I did not believe in what I was doing. 
. With that, I would like to take the opportunity to introduce 

i 
i three of my Q>mmissioners who joined me. The fourth unfortunate

ly could not be here after the hearing date was chang~. COmmis
sioner Tony Gallegos; Commissioner RickY Silberman; and COmmis
sioner William Webb. .' . . . . 

! The CHAIRMAN. We welcome you, ComDrlssioners. and appreciate
having you with us. . 

Mr.. THOMAS. And I again have the distinct pleasure to appear 
before this' committee to Seek your confmnation of my renomina~ 
tion as Chairman' of the Equal Employ:oient OPportunityCOmmis
sion. . . 

I am pleased to be here primarily because I believe in the ,ffiiir:::E7 
siori_of":EEQ€ and bcause I now know we have become an effective 
agency in enforcing the laws under our jurisdiction. . '. . 

. .Four years ago, I was not that confident. GAO had found, as the 
Chairman pointed out, serious problems in the administration and 
management of the Agency, and, of course this committee had 
found similar problems. Simultaneously,' there was considerable 
debate over and interest in a number of employment isSues which 
involved EEOC as an Agency and me in my capacity as Chairman. 

--~--,~ ..--' , 
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I made the cOnscious choice at that time to concentrate my ener
gies'on strengthening the management of the Agency, to make the 

. Agency effective. Although· we still have quite a way to go, we are 
~ow headed in .the right direction-a positive, constructive direc~ 
tlon . 

Problematic areas such as fmancial management have been 
greatly improved,· and the deficiencieS highlighted by GAO have 
been succeSsfully addressed. We are· now locking in and institution
alizing ~ansgement controls so that the 'deficiencies do not recur. 
We are also preparing the Commission to enter the 21st century 
with . an integrated management. structure and· service delivery . 
system that can effectively enforce the laWs'under our jurisdiction. 

At my first confIrmation hearing, Mr; .Chairman, I stated ,that, 
"Essentially, the Commission is an enforceinent Agency and should 

function as such." Over the past 4 years, we have consciously and 
deliberatell transformed EEOC into an enforcement Agency. I use 
the word' we" because the Commissioners have unanimously and 
un~uivocally supported this p~ilosophy by a~ol?ting a r~medies 
pohcy and an enforcement pobcy. The COmlD18810n- unanImously 
adopted the remedies policy which in essence says that to the 
greatest extent possible, we are going to immediately place the 

. charging party in the position he or she would have been but for 
discrimination and that we want the discriminatory conduct ended 
and ·remedied now-no promissory notes. ." . 

. The essencP of our enforcement policy is that we will enforce our 
administrath. findings of discrimination." . 

But as the members of this committee know, tough talk is cheap, 
~d implementation is tough-very tough. The initial efforts to de
velopthe capacity to implement our policies have been very pOsi
tive. But so much 'rem~ to be done. Tough but fair enforcement 
must beCome the hallmark of EEOC or it has absolutely no reasOn 
~~ - . .' . . 

The Commissioners have successfully garnered and foCused the 
pOsitive energies of the Agency toward such enforcement. But we 
still must enhance our ability to properly characterize cases at the 
earliest possible stage of our administrative process. We mustim
prove on the quality and timeliness of our investiga~ions. We must 
enhance the credibility and quality of' our litigation efforts. We 
must continue to develop a systemic program that focuses on dis
cernible patterns and practices of discrimination and effectively 
eliminate them. from. the workplace. We must continue.in our.ef
forts to automate EEOC and build centralized data systems with in
tegrity. Perhaps moSt important, we must continue to upgrade our 
personnel and our resOurces. _ 

This must do list is a major reason for my seeking to remain as 
.Chairman of EEOC. I have felt, since my confinriation in the 
spring of 1982, that continuityan.d consistency at the top of the 
Agency were critical if there was to be progress. . 
. I am the eighth Chairman of a Commission that is only 21 years

old, and I have served 4 of those years, the second-longest tenure. 
At the top, EEOC's history has been a saga of discontinuity. 

I -believe in the mission of this Agency, and I believe that conti· 
nuity at the top is an indispensable ingredient in carrying it out: 

http:continue.in
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,. But there are several personal reasons .. This committee' and the 

committee Staffers' have made our efforts less difficult. Mr. Chair

man, you and your staff members bavenever waivered in your sup 'STATEMENT FO,R 'COMPLETION BY PRESIDENTIAL NOMINEES

. port of the Commission, even when others did waiver. This was 
PART I: ALL THE INFORMATION I~ THIS PART WIll.' BE MADE PUBLICparticularly true in thoSe~instances when we had no place else to 

Nlmr. THOMAS Clarence NHN'tum for assistance. " '. ~Uifi a • ." -. The group of Commissioners 'we .culTently have at, EEOC are in' , • ftosltiontowlllch Chairman, Equaf Employment Oateof 
nominated: oppc>ci:unHy CQlIlIIliasi'Cln nomlnatlon:'....,_________

my opinion unSurpassed. in their support for the whole concept of' Dat, of birth: 23 June 1148P1ace ~ birth: Savannah. Georgia
. equal employment opportunity and their" Collegial attitude, which:, - ~ - ~'. . 

Marltel Itatll1l: P,ivoreed fuU,"'"" of 1POUw.:_·_NI!lt..·/AL_______--'-_____ encourages 'bOth vigorous' debate and ~pect for each other. Not 
E' NI",uncI ill't,

only is it a joy to work with them, butaIso to know that together. ' of children: Jlmal Meen Thomas :_._,...1..3_____~-':-____________ 

we can accomplish 80 much. . ' ' . .'. 
. I also have a great deal of respect foi-the many employees at the 
EEOC who worked to. support our efforts to build an·· effective Datu De•.- Oat... of., Educetlon: InsUtutlon lII1.nded ......ivtd de.r_

I Agency and enforcement policy. .... ~ . . ' , '. ' St. Pius X High School' 1962-1964 None 
,[ Even: more personal, however, I was'raised by two people. my St. John Vianney SeminarY 1964-1967 . Higb sc~ Pi.•p~l~Qwm~a~____ 

~ . grandparents, who taught· me that individual freecloms are. essen ~~~gi~te Conception 1967-1968 .Hana
tial to our way of life and that these fragile but" important free Holy Cross College 1969~1971 AB June 4, 1971 

'doms must be protected. One of the most ..basic roles of Government Yale Law School . 9/71~5/74 JD May, 1974is to protect its citiZens' not only ·from those beyond our borders. 
but from each other. UnleSs that is effectively done. those who are . 
.the least liked, the least tolerated and the most vulnerable willnot' '. NOTE I St. Pius 'X7Hlgh School and St. John V.!ann'!yMinor 

Selll1nsxJ SIe flO longet ,iil f::Xiatellce • have a prayer, and will be subjected to the whims ofthe mfijoritY-7 
.as those of us raised under segregation so well remember. . . 

We who believe in free enterprise have an obligation to see to it . 
that we are not just paying lip service. to empty platitudes"':"that 
those who have been discriminatorlly ex~luded in the past are now 
included.. Just saying that everyone has an opportunity does not . -H-ra and _I'ds: Usi below .11 KhoIaishfPl,fellowshlPl. "-"1)'...... milllal)'med.,., honcilal)' lOtIety
make it 80. ' . ....... '. . ., . . membenillps, _ any aIh8r tpICl., ,.,...,nfan.IorOutslandln& "MeaOf'~-m. 


This CoDunission: has charted· a poSitive course and . has built the Aiptla Slqma Nu 

momentum to make the Equal Employmimt Opportunity Comm.: National Jesuit Honor Society' 
, sion an effective force in making the freedoms and opportunities of . 
this country. a . reality for all. If conf1l'llled, I intend to maintain 
that course. ' . 

. ' I will respond to whatever questionS you have., ' . 

, [Tpe biographical sketch of Mr. Thomas with attachments follows:] 


" 

. ,, 
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, Membe11l1lllll Ult beloW III mimbenlilili and officelheld 1ft proflui~nal. fnoternal. buslneal.Ichol.",. 
civic. charilable Ind oIher orpnult""l for the ""t fi.., ,.,.... and an, oIher prior mem. 
benhips or offlCH,..,., conalder """,,"nt. 

i 
c.pfllUiloli -~t4d. (If .,,>,' Ilot.« 

Coordina,ting Cmte, National ' Summer. '1982 to 
~ni.J:.A_l_ '&'Y"aJi ro~1'" Chairman ..:Dn!sent
Bo~rd of Trustees, Holy 
~.dl1egA Trust"e' 9/78 - 5/86 

Empqment rKOnI: Ust below IIIPGlHIonS held lIMe'colle... Includlnllhe title or delCtlptlon of Job. name'ol 
....pI01et. ,location 01 ..."., end dates of Inclull.., employmenl. 

9/1:F.;;-c/i,773 -

617-1 - 5/74 - Legal intern for New Haven Legal ASiiIstance
'!lew Haven, Connecticut " 

• 

Ii 
i: 

110ft.......... 

experlellQ" 

,PUblished 
wrIIlnp: 

I'aIlllcal 
eftiliitioml 
IndIlClMIlea: 

15 


Ust 1.,1ICM1OtY. _.uH"'.... honofitry 0.. oIher part·tlme ..M..of poIItjonl with Federa~ , 
Stale. or """" ..,..mmenll oIher ~hen those IISled 1_. 

NONE 

LIst the IHIft. publilh .... Ind det.. of bOoks. articles. tepoI1lI or other publlihed lIIII.ria~ 
,..,., "... written; , 

SEE'A'l'TACI!ED 

LIst'11i rnembe ... hlpalnd oI!I_ held In or Ilnonclal_1ons and II8tVk:ea rendered tc. 
all pol~ical partiel Dr election commi_ duri"l the ItSl five,..n. , 

Republican 

Hade several political speeches le.g., Milwaukee, Wis •• " 
Savannah. Ga. etc:' 

l~de nOM1nai contr1but1ons to several car.d1dafes. 
(can't remember'names of candidates or 'amounts 


contnbutedl 


• 
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future .mpl""""" , ' , 
relalionshlps: 1. Indicale IOMthor )IOU will _r all connections with YCU' p_ emp~r. bu.lnns 

'irm. as-.!ation or orpniution.1f ,.,.. .re confirmed by the s.n&ta. 

NIA 

2. 	State whelher )IOU Iio.e Iny p1~ns .".. campieting aove"'....,;t ..!'Vice to resume em·' 
ploymOnt. Iffililtlon or practice with yoUr previous employer. bu&l_ firm. ISsocia· ' 
tion or o ..... nization. 

Nnl.t~ 

'3. Has. commltmenl baen made to )IOU 'or emp!oyment after you leave Fede..1senoicel 

IOn 

4. Do you Intend to """'" ihe luil'lenn for ....Ich you he .. been eppointed or untillhe RIIll1:I 	 'Presidenlial election .....icheYer Is appli~bfe? 

I 	 Until next: Presidential election 'or several months 
prior t:o it:. ' 

Potential conRIct. 	 , 
0' Interest: 1. Dnc:ribe any f_nclaf .",,"pments. de'erred compen ..Uon _monts or other con' 

tinuinc financial. business 0' protessionll dealinc. with business ISSOCiates. clienlS 
or customers who will be aftected by pOlicies ....ich you will influence in thl pOSilion 
to which you have been nomlnaled, 

NONE 

2. lisl anY l.....s!monb, obliplionl.,llabililies. or aiher financial relation.hip .....ich con·' 
, 	slllu!e' potential conllcl. of inle,..1 wllh the position to which you ha.e been 

nominaled. ' , 

NONE 

4 

I: 
:1, 
~ II 
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3. 	Dnc:ribe....,. business relation.hlp. deeline or ,inane la' tran ..ction which you have had 
durinC the last live yea .. _her 'or youtlaft. on bI~alf of a client. or Icting IS an 
asenl. Ihat _slitules a potent II' con'llct 0' interest with the position 10 whiCh )IOU 
he.. been nominated. 

,.~-
NONE' 

4, lisllny lobbying acllvity'du,lnalhe pasllO ye.rs In which ycu ha.. eng.1ed for the 
purpose 0' dirll<:Uy 0' indirectly influlncin. tho paS..... dl'elt or modifica1iOft 01 a", 
federll ioIislation or 01 .(foctin,lho administration Ind ......tlon 01 Foderallaw or 
poIiey. . 

NONE 

5. ~plain how you will resolve any potential_'11et 01 llitenist that ....,. be disclosed by
'your __10 lho above It..... ' 


NJA 


II 

http:orpniution.1f
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7Artieiea By Clarence Thomas 

!'be Bqual BllployMDt Opportu'uy ec.aie.iolu Beflect.iOlui 011 Ii 
IIew l"hilosopby. '. . .. .. 
Stetson taw Review.Volume. XVi RUmber·1 
Labor and Employment .law Sympoaium ~ . 
Tampa. ,FI. " , 

. ..- . ' " . , .' - ' 

j , ,AbaDClOIl U. RIes, tIley CIIDa. iDjuet1c.· 
. USA Today 

Arlington" VA, " 

September 5, 1985' 


- , ,< , " ,. • , 

,110 cme ie apeaUll9 for the Jllliedean black. 
'Register 
N_ Baven', C'l' 
Irovember 1B~ 1985 " 

.;,.--;..---.-----~--------------------_i-_:--~-'---.;.-..--.:.--~.;..------~----. 
PluraUaa Liveal·Blacka DoD't All '!biDk Alite 


] ,The ,Los Ailgeles TJ.me.s 

Loa Angeles. CA' 


;, November, 15, .l985 


:j! 
" ---.;;.~---.~----------.:..:..~--~..;.-~-------------..;..----.;..----~-~-------:--~--'

il ! PlaraU8IIiLiveei Blacka oI:m't'AlI'!biDk Alite 
New "pittSburqh Courier . . , 

Pitt8b~r9h,.PA . 

Rovember·30, 1985 


, . 

Pitiraliaa Live. /,


N_ .Iowa Bystander

Des Moines,,·.IA· .. 

November 29, 1985 . - " 


-----------------~~------~.,;--""'!-':""".~------..;.-,-~--.--------------------- ' 
Blad.:a' DoD' t All 'lbiDJtJUite
'l'imes . , , 

Miami, FL . 


'.~~~~,-~:.~~~~~-~-----,:~---------------~----------------"-~-----
Black aocietybaa ri9btto ezpre•• ita.plurali.. 
Milwaukee 'Sentinel 
Milwaukee,-Wisconsin 
November l!i, 1985 . 

, .. '. 

DefiDitiOD of 'the black Vi_' 
. Cell . 

Allentown, PA 
Ho~emb8r 18, 1985 

. .' . _. 

------------~-----------~----------~-----------------------~----
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'CLARENCE THOMAS 
An opposing "II' . 
Abandon the luIes-',. '. . 

they .cauSe .~justice 
WASHINGTON '- bI tile Clt:znmor 1"uimcIs is cfIGiI'o ' 

.19GQs,·tIIls couniry .mlJlJ1llUe.d. man of the EquQl ~., 
· ll!ielt 10 end lI}'SIemallC dJs. Opportunily Commis:iion.. 
CI1ininaUon apilIsI blacks. . . "'. . 

The 0vII1li8/llS ~ of 1964' ave succeeded just 'tJIrou8Il 
prolIlblted tmplayers rrom dJs. '. application oftile ~ 
crImInalln& GO. tile basIS of DBIIon requlr\!.IilI!I of tbe 1964 
race. color, seJ:.1't!Il8Ioo. or 118- law - wbile causma tbe least
Uonal origin. Unfonunately. . IldVanIII&I!d memben of Ibose 
!his commltment .10 DoodJs;' .e;roups 10.faIIl'atlller beblnd. 
CI'ImIIleIIon soon pve way 10 I Moreover; Ibe DOUon tJIat 
sysem of group preferences. blacks mllSl be liven prefec-. 
· Tbe govemmenl encour- enCt:s In order 10 sua:eed and' 
qed and requlred employe.n sbouId lICIt be judged by tile 
10 IIISI1tute tile very prac:t1ce9 arne SIDildIuds· as oilier \leO' 
!hat spooson of lIIe dv1I rillblS ,pie It foWided IIpoft tile rad5I 
law bad obIierftd *are I!Iem- II!ISUmpIjOD tIuIt bIadIs are In-, . 
tdves dlsaimlllalDiy." Equal- berently interior. No maIIIlr 

'1y.1n:mk It Oie w\II1IIi.accep. ...~ lIIe. beneAls mllht be. 
IIIIIce Of tIIese pradlces by COl'- ' conceding'. tills . 1I55Ul11P1Ion. Is. • 
porate executives who. 'If far 100 great a price 10 pay. . 
~ all'eCted by 1IIem, Employment preferences 
WOUld undoUbIedlj object. WIll dIsguisI! bUt lICIt elIBnge tile 

Tbe alternative to these tIC IIIal poor dllldrenofteli at

group prefeJ'l!llO!S It 5ITIcl cm- tend sdlOoIt Wbere tIIey WID 


·forc:ement of tile law by lIIe ,1IOt learn; nor deCi'ease tile dI

Equal Employment OpportUll.\- sastrouslybllb·.birth rate 


- ty CommIssIon. In tile pa5l, vtc:-. 8ItlOIIi blacll t.eeo-a&en. wbldI . 
tIms of dlsa1mInallon wen! of~" CoinmIts moIIIen and cbIIdreft 
ten IjpIOreO by.llleEEOC as It 10 lifetime poverty and despelr; 

, lDslead Ii!lICOUnIged employen nor reduce lIIe c:rime and otb
10 adopt "goals and Ilmeta· er. palbolciglail behaVior tb8t 

. bles.8 Now, for lIIe IIrst time; strangles tile nelgllborllOods: 
. tile ~OD It commltted ~ many poor. people Uve. 

to seekreUef for everyVialm .As Labor. Secretary Bill 

of discrimi.DaIIoD BrocIIIIas obRrved, tills coun-


Some argue group pi'efer- II'Y "w:m bIlve to bIlv.: some' 

· enc:es .are be!lelldal. despite form of aIIIn.na!IVe ac:IIon for 

tIIeir mriJUes Willi tile law. . tile foreseeable hlture.M But If 


· . They . Ignore I30Ib tile su~ we contuse aJIrmatIve IIdJmI 
stanllal bIadt eamomic: .pro.. WitII quOlaS, _pis andllmela
aress before quotas and the -. bles." or otbec types of goup 
Ideru:e IIIal birttlI and PI'OlllO- preferences. we Will tail 10 ad
lion preferences' ban dress tile real tssues and eon< 
beliellted tbe mOllitildVBntagecl d.emn J.IIe JIIQSI dJsadvanta&ed ' 
members of tbe preferred indiVIduals In our midst 10 an 
aroups -peopl~ who. would even ble8kec Mure. . 
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DES MOI'ES~ I' 
PmSBURGH,PA IElf IOWA 8YSTAIIDEA 


NEW PlnSBUIIGH 
 ..,,~COURIER 
W.I6.J41 III NOV 2 9 1SI35 

8terMw1~. 
;., 	

~OV30 1985 'l~m~ ~ -:.:·Plu.~~~l~"'~~·~·V~S_. ',' 
. ,lt~,'(r. ' , :....... .', ~,..it.ii ... ~....: .....:.::r-':1-- -=..:-.:.,;,,= ..... 
IIuMecf 	 -0AIU!NCBnic:lMd' ' . -_..... .,-, ·_fl ....... - __

-1 " ' poII__..._ ......._fI ,ld\IktDOCloor7 ..... III haw_ .... 

._....,....... ClotIIiIrIorMadlo ....--__111 __-, ..... wIddI ..... .-........... 
, __ poIiI.ldus wIIo _ 	 Sland for{pe....dl'e &lid PUblIc ..-.. "--'ed .......... 1IeodI0I_..--....1I~ __..'I IIIbauI/h1bo7..,..a 

election Of ndoction. ",ka a poD or ~ _ bIa<k -.;, IIIIl Urt&o ~....-.....,. ...-- ..,...IIIoL""pGpIIII!it1"'-_tt.
&be __ bIadt _ ... a ..... 01 - ~.. ___ e..,,~~pdI&IId~1 __ . cond~c... • ;d~rce.dum befor, 
1IpOCInD.'" _1IiiihaIIrIc _ at ..... ~..-~thIa__...... ...w ID~. ,NIIIYae... - -'" _.-"'.~,a.:polm of ... on a tfaI·. Pluralism Lives: BI • , IbIiIr iaiIe. I __ Imqint a per. ' ... ..., btiII\·oI __- TIdt 1IbIp_ ... IiII"'It ... allca:--."...... _~.fioaII7 ..It 
__ ... _lIaeIfha.. - . ," .• ,. ,.... whO-III ................
-lirina. "'_.._11M ..... ,... ............. .It ...whO'- haw~-r•.:."'..'!":''!..-:'=
.... aItadIeII ...... IIIIIIiIaIUIIc &lid __on·1>on't All' Think Alike lid_I dcIl1'111ifte. my OWI\ opinion." JobaI.I....... lIII'IOIdorItfl...~ Lit:IIW • ....,. .. rtptor-.lIIIhtr. froocIoIII. IDhaw&lld___dIIIIntII 

of blKk America Is Ihis iss« lauIIy.·, . _ .. IIIaQ .a.-nca ....' .. halMl' IIIIIh1dIod .... 

V- ........ II • -.. __ ......_ ..wb,y, .......athorlDillftlD.· ...1IIIIn. ! '
'J'he ......-m lhal 1M ¥iowt or lhe 

M0tte7.tII the ....;., "blle.


(n~q1(r black !adenblp arc _I wilh eluded _ - ••• II1II _poIIlIItb _ ""'III ~-,.,lrIott 1IIdhjdraII...... ,w. ..udaI7.:..-_ d!!a., ~ ..." 
IIJ CLAIWIC£ THOMAS ""'-1NlIbt '" ~ bIao &lid prd>- aIIlIIed 1D1oo..&lid __ .......01_ ___IIII1IICGUIIII:)'.".
_td that ''dIe".poD Is 1IboddJ. thole of blKk Americans mis.sri tM able .........-lefJ..- _dllferfrual ...eoIlocIIftlloodlllllOdft lliti _____ .-e'.,."
-~0IIc&I

point. IIInct 11lOIII IlIIch 1ft _ 	 1IorIe1.....H.,..~__ 01 __ ~_t.icaaite ........ <OIIIrob' by _ 
.. 	 ..........__
A _t IIIntY by 1M Caller for disi"lftlllOllS and Ifi&I\IIj ""'." 
Mcdill and Pvblio Aff,urs "rnaJtd a And, as -'. 1M modia Sland radJ repr_td by bIacl polilidu$. Nor "IIIo ••• palllI~.-""""&IId ..... --.."' ... -_"... 1Ia __~_"",_ 
surprbin, di.......ee beI_ black 10 fa 1M llama or ~. ar~ mo,1 .Blaeki members of '1I/Ih1l1 ••-.&tId.. ~ ... _ - 10 Ioo ... ~ _ JIIIIIIdItI ~___ """dllfllf' 
lead... and Ih~ a.er..e black' Wh~lher Linda Litht... eo Of........ionllhat claim 10 reprtst1ll _1'IIId71D.""'aa-0I .................... IIBIIdDIIItW_ '" _. _,... ... .-111.-. _ .. __ . '.' ' __• __01 ........- _.*-,-...~pro-
American on a broad Ipoc1rum of dirKlor of the nonponisaD, prI.ately lhem. Heads of IIICh Ofpm.tion. as 	 1Ii'hotIaIr Uoda ............ fI &IId ___..................__ID ... ........, ...... _ Ie
_nt. incIudin, IOftIt al'he very funded raearc:harouP andcaodUctor 1M Halional un..n .......ue repr_ 
 ...--...IId't'IIeIJ-'-'" 1IIII_....""'_or••.....,... ' ....... 10_"-~~
han ofrllte .....ien•." This condu· . of 1M poll, Is d~ Or her onI, the _ben of lheir rapoc1iwt . 	

~ 

........&IId_"''''''poII, .... - ...... _""'''IIIao:t............ _ ...... __ leha.. 

"~CIII"""""''''bIa<k __ 
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! 
! . The :CHAIRMAN. WeU, thank you 80 much. I am going to reserVe 
I 

my questions at this time and will turn to Sen~torKennedy. ' 
Before I do, however, let me just put two statements into the 

record. I forgot to put these into the record immediately following 
the statements' of Senators. There is a position statement in sup
port of the 't:enomination of the Honorable Clarence Thomas ~ 
Chairman of the U.S. Equal Employment Opportunity Commission, . 
l:!y the International Association of Official Human Rights Agen·· 
cies; and a statement by Representative Barney Frank. 

We will put those into the record at this point. . 
[The statements referred to above follow:] 

'" 

-, 

1 

'1'.' 
I' 
I 

http:42':'�11.w5
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MAY IT PLEASE THE COMMITTEE: 

On'behalf of President'James E. Clyburn. and the members of 

ihe International Assotiation of Official,~uman Righti Agencies. 

I welcome this opportunity'to support the re-nomination of Hon. 

Clarence Thomas as Chairman of the U.S: Equal Employment 

Opportunity Commission •. 

The International Association (I.A.O.H.R.A.) is a 

profeSSional association of 180 Human Rights and Human Relations 

Commissions 'in' the United States alld Canada •. Approximately eighty 

. 1.A.b.~.R.~. ~ember agencies contractiith the U.S; Equal 

Employmeni Opporiunity Commission (E.~.O.C.). These State and 

local hUman .rights commissions resolve approximately So.' of the. 

nat'ional caseload 'of employment discrimination charges filed with 

the E.E.O.C.~ o~,dual-filed by the contract agencies. 

The Board of Directors and me~ber agencies of I.A.O.H.R.A. 

. at their,Annual Meeting held July 5-11. 1986, unanimously 

endorsed the re-nomination of Chairman Thomas, for three 

signiUcantreasons., Firsi,. the consistency and stability brought 

by Chairman Thomas' in hts four years' tenure 'are ess~n'tial to 

formulation of responsibie Equal Opportunity policy in a time of 

social and economic flux.: Second. the State an'd local human 

rights commissi'ons strongly endorse Mr. Thomas' view 'that strong 

law enforcement policies and excellence of case resolution are' 

essential to maintenance of re,. #hJ1ble administration of E.E.O. 

laws. ,Third., the litigation posture of E.E.O.C. ,under 
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Nr. ni'om~s I direction will assure deveiopmel'\t of a body of case 
" 

lawon·individua.1 discrimination-. to undergird precedent based on 

statistical evidence alone. , 

Chairman Thomas ha~ led the Bqual Einploymemt Opportunity 

. Commissiolllonger than, any other Chalr. with the sole. eXception 

of Hon. William ~. Brown (1969~!973).~E.E~O;C. changed direction. 

and focus'many times in the ten-year perioddur ing which' there 

were eleven Chairmen. and the co~sistency and.maturity of 

Judgement which, Chai rman Thomas brings is. aisent ial for those' who 

make and enforce policy regarding the enforcement of anti- . 

d iscriminatio~ laws throughou~ the cOllnt ry. S(ate: and, local 

Commissions. with policy-makhlg authority of their own. look to 

the federal !l.E.O.C. for gUidance.based upon its collective 

experience. During thepas~ four years., £'.E.O.C. has issued' 

clear. distinct policies on various topics 'of concer~ in ~he 

administration of anti-discrimination law enforcement. to the 

benefit cif the State and local contract agencies. I.A.O.H.R.A. 

;ndorses'the consistency of leadership demonstrated in ChaIrman 

Thomas,' term of off ice. 

T~e State and local Human Righ'ts Commissions. in keep ing wi ttl 

the views of their governibg authorities and .~nderestablished 

enabi ing author i t y and legai preced'ent ",endorse three specif Ic 

and important, di rections undertaken by E.S.Q.C., under 'Chairman 

Thomas' 'direction: .strong emphilsis on law enforcement. excellence 

in case management and charge proceSSing/compliance. and 
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dfiitermination of the merits of complaints. Additionally, 

'E.E.O.C. "s' emphasis on not only traditional race discrimination 

,charges. b~i also developing areas such as age discri~inatiori.and 

sex harassment hai resulted in idnsequent Judicial and 

administrative guidance for,the :Stateand local la~ enforcement 

j' efforts. I .. A.O.H.R.A. suppi)rts Chairman Thomas' programs 'and 

, 	 " policies in, these areas'.' 

, Finally. under It,S current . leadership;' E.E.O.C. has 
, 	 . .. . . - . , . 

initiated mor~ litigation on individual charges of discrimination' 

. than in any previous administration. ' The case law in the field 

of Equal Employment Opportunity de:~eloped at a time whenIi 
~ 

i 
~ 

, i 	 statistical'evidence standing alone supported charges that 

minorities were denied'~pportunities equal to those of their 
:. !' 

majority .counterparts. With the changes in law regarding sex and'I ' 
II'
! ' 	 age discrimination. and the development of ,neutral employment 

"systems"· (which may have' adverse ~mpact on workforces and 

applicants' for employment)'. J)ractice inih'is fieI'd has become' 

increasingly sophisticated. biscr,mirtation is as invidious. but 

more subtle in its forms in 1986 than in 196t. Thus. the time for 

ju'dicial developmelit of individual cases has come. LA.O.H.R.A. 

supports Chairman Thomas' direction of litigation of individual 

ch'srges of discrimination. 

For these three major r~asons: the stability of Chairman 

Thomas' .term and the need for consistent. mature judgement in 

development of E.E.O,C.policy: the Similarity' of views among all 
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c~vii rfghts'law enforcement agencies regarding the ,need for 

excellence of case resolution techniques and results. 

determination on the merits of charges. and the need for empha~is 

on: developing areas such as age and sex di~crlminatlon as well as 

t radit ional race .discr lminat ion: and the .new 11 t 19at ion presen<;e 

of B,.E.O.C., I.A.O.H.R.A.strongly endorses· the re-apPointment of 

Clarence Thomas as Chairman of the U.S. Equal Employment 

Opportunity Commission. 
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STATEMENT OF 


REP. BARNEY FRANK 


CHAIRMAN. HOUSE GOVERNMENT OPERA TJ O.NS COMMITTEE 


E~PLOYME~T AN~ HOU$ING SUBCOMMITTEE 


BEFORE rHE 

SENATE LABOR AND HUMAN RESOURCES COMMITTEE 

Women, minorities, the elderly and Federal employees 

deserve protection throu~h vigorous enforcement of our civil 

rights 'laws and regulations. One'k~y to such' enforcement 

should be the chairman of th~ Equal tmployment Opport~nltles 

Commission, but Cjarence Thomas ~as failed to provide crltl~ 

cally needed leadership. He should not be rewarded with 

another term In this sensitive position • 

In 1984 and 1985 the Subcommittee on Employment and Housing. 

which I .chal r. held hearings on EEOC enfOrcement of the Title 

VII prohibition of sex-based wage discrimination. an area of 

critical Importance to women workers. In 1981 the Supreme 

Court had decided In .the Gunther case that claims of ~uch 

dlscrlmlnat Ion lRay be brought even where the jobs ar.e not the 

same. It Is dls'tresslng 't,hat t.o, this day the EEOC has 'not 

pursued this avenue to combat the discrimination wh~ch contri 

butes to women's. earning only 3f5ths as much'as men. In fact, 

a 1 though Mr. Thomas had' descrl bed anoth'er key case IS ·pure 
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,.-
Gunther". he responded to a Subc,omml ttee ~ nqu I rl about Gunther' 

-type EEOC. cases by say I ng that th,e Commlss I.on did not. under

stand our request. In four years of Mr. Thomas' chairmanship 

the EEOC has not brought II single sex-ba~ed wage discrimina

tion case based' on the Gunther p~ecedent. 

The enforcement of ~qua1 'em'p 1 oyment opportunl ty 'requl re

ments for Federal employees ,Is'another area·of great concern 

to the Employment and Housing Subcommittee. We receive a 

constant flow of Individual reports of endless. delays In 

Investigating and deciding charges of discrimination. ' The 

EEOC statl~tlcs bear out the stories of Jnexcusable delays 

~t both the, ag~ncy level and at the Commission. Mr. Thomas 

has testified repeatedly'about:hls, wish for II centralized 

sy~tem to handle all tederaldlscrlmtnatlon complaints ~t 

EEOC. but It was only after the Subcommittee called a recent 

,hearing that there ~as any evidence of an effort to obtain 

the resources and amended regulations to Implement such a 

reform. Many thousands ,of Federal employees continue. to 

suffer under,~ syst~m whlih lackl all credlb~llty. T~e 

Federal government Is far from a model "equal opportunity 

emplpyer". 

END 
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The CHAIRMAN. Senator Kennedy. , '; . ' 
Senator KENNEDY. Mr. Thomas, in 1971, the Supreme Court held 

unru:timously that a plaintiff makes a prima. facie case··ofdiscrimi. 
na~ion in the employment practices if the p18intiff establishes, 
through the statistical evidence, that a hiring ~ had an adverse 
impact on the plaintiff and the group of which. he is a member; is 
that correct?· , . . ,... " ' 

Mr.THoMAs.Jthink you. are referring to the (L.rjggJ decision? 
Senator KENNEDY. That IS COrrect. ' , . 
,Mr~ THoMAS. Yes; I think'so. ' . '. . 
senator KENNEDY. The Co'l,ll't specifically noted that it was not 
n~ to ,show the defendant . intended to exclude a particular
group with the ,test; it is, enough that the teSt has that effect. Is 
that correct? ", '~, 

Mr. THOMAS. I think that is generally correct. ~ " . 
,Senator KENNEDY. The way that~aflp1aintiff demonstrates that a 

te$has adverse impact is With ~tiitiCi}; is that correct? " 
M~.THoMAS.lthink-yes, to(80n(eextent; n()t entirely. , 
Senator KEmJEDY. After passage ofthe Equal Emplo~ent Opo:

portunity Act, the Commission enacted the Uniform Gwdelines on 
'Employee Selection Procedures. These guidelines state that it is a 
violation of the guidelines for a selection procedure to have an ad
verse 'impact on minorities, unless the test is shown to be job-relat

. ed. No showing that the employer in~nded to c:lisCrii:nin~te lias to 
be made. Is that correct? " 

Mr'-THoMAS. I think that the guidelines do a Jjit more than that, ' 
Senator. The guidelines say that it ,is, discrimination if there is a 
disparity. . ' '. '. 
, Senator KKmnmy. Suppose, if you have 200 individuals who are 

-applying for a job as ditch-digger--l00 blacks, 100 whites-and the 
city toOk SO whites and 20 blacks and, said you need a high school 
education. Based on statistics, woUld that be prima facie a violation 
of disparate impact? Would you have any trouble with that? 

Mr. THoMAS; Could you just repeat'it?; '" . 
Senator KENNEDY. 200 individuals apply for a ditchdi2'~er job in a 

commUnity. 100 blacks, 100 whites. TIle city hires SO whltes and 20 
blacks and says you need a high school education to do the job, which, 
obviously is unrelated. As far as you are concerned is that a prima facie case? ' , 

'Mr. THoMAS. I would have no 'problems with that case. ' 
Senator KENNEDY. Statistics are the controlling element in those

situations, are they not? ' .i! 
Mr. THoMAS. Senator, statisticS are part ofit- , 

!, Senator KENNEDY. Well, what else would you want in an S0-20? 
Mr. THoMAS. For example, I could look at the composition up there--. " 
Senator KBN:NEDY. Let me ask you the question-what else would 

you want in the fact situation I gave to you?' " 
Mr. THOMAs. In' the fact situation you just ~ave. me, I would not , 

want anything else, OK. You do not need a high school diploma to 
- dig a ditch, and that is very Simple. , ,- , . " 

Senator KENNEDY. OK. Now, In a letter last Monday, as I under
stand, you wrote Representativ~ Hawkins that "Subsequent' 
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changes would not be ml[lde to- ,the gl,iidelines in cOntraventioQ, to 
the principles establiShed in the Griggs case'~; is that ~rrect? .. 

-Mr. THOMAS. That is right. ' , , 
Senator KENNEDY. All right.- , . 

,·Mr;THoMAS. I think I have stated that on numerous occasions. 
Senator KENNEDY. Now, I just want to compare what you have 

mentioned this morning ,with sOme other s~tements that you have 
made. As I understand, in the Stetson Law'Revi~w ,in 19S5, you
wrote that, .' ',., " ", . , . ' " 

, We have unfortunately permitted mological arid demogrBphic realities to be mao ' 
nipulated to the point of 8urreali~ by convenient legal theories and pnlClldures such 
as adverse,impilct and prima facie,cases. 

__ you _ _ " ' __ 
lin~which set out the adverse impact doctrine? 
, Mr. THOMAS. Senator, I think it has been fairly clear in the court 
cases thl[lt more is requi~ than just to show statistical disparities. 
There are statiStical disparities all' over the place. There are statis

, tical disparities up' there. You just cannot take one set of numberS ' 
bI:OBdly, compare them to another set of .numbers,-and always 
assume that you know.the case. . "., ' ' , ' ' . i , ' 

Now, in the case that you gave, it is easier. You have a job, a 
. ditch-digger, that d~, not require 'formal education, and, you have 
got a requirement that BeelDStO be clearly pretextual. I do not 

',' have a problem, with' that. But there are many otherinstimces 
where it is not that clear. " , 
, ,Senator KENNEDY. Well, what were the problelDS that you found 
with the Uniform Guidelines? Tbey have been used'88 the basic 
test for a number of years, I think with substantial success. " . 

Mr. THoMAS. Well~ first ofall-, .. , ' " 
Senator KENNEDY. What' is your understanding of the situation 

tMt is different from the guidelines? ' ' " ',' 
Mr. THOMAS. Senator, the problj!m that I have had with the ap

plication of any of t~~approaches is by and.lm.:ge Jhe, rig!dity.
For example, we have Instances 'where the gtudelines, as the SO
percent rul~that is .that if one group is selected at a rate less 
than SO percent of another group-that under. the guidelines, that 
can be discriminatory conduct and requjie validation. . 
'Well, we hav~ ,had instances in which,the only, difference haS 

been one person, and the requeSt' from those individuals utilizing 
the guidelines was for us to fmd discriminatory. conduct for that 
one person. " '. ": 

You also have, I think, in my op,inion, a real problem when 'OU 
begin to assume that every dispanty reveals some kind of discrImi
natory conduct. The guidelines-the court cases, at least-presumpo: 
tively, a prima facie case may be made out. but you have an oppor
tunity to then comeback and show that there is some reason for it, 
or to'explain why this disparity exists. I think the guidelines tend 
,to be more rigid. They tend to· assume that there is discrimination 
if there is that disparity. . ": " , 

Now, the GAO has called for us to look at the guidelines. I was 
pressured early in my tenure to look at' the guidelines-all of 
which I resisted. Our initial efforts with' respect to' the ~idelines 

I 
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were to take a long look at the history' of the guidelines, to take a 
look at all the criticisms of the guidelines. The American Psycho.. 

'I
! , lOgical As$ociation has been looking at' their standards, and have 

come up with nothing definitive. ' " _, 

L 

I' So my effort at the Commission has been to take a,long studied, 


look at the guidelines in conjunction not only with the testing in. 

dustry, but 8.lso with the available C(,)urt .law. Griggs is the seminal, 

case law on that. ' ,'" . " ,


I Senator KENNIIDY.' All right. You have Written, to OMB that you

will pr~ revisions to, the Uniform Guidelines.' '
I 

Mr. THOMAS. I ,will make propOsals ofrevisjons after we have 
done the studies that I have indicated to you, Senator. ' 
" Senator KENNIIDY. Well, what are you going to tell us about it 

; today? What types of changes you'are going to propose? . ' 
, . Mr. THoMAS. SenatOr,) have proposed no changes to the guide

lines. , " , _, 
'Senator KENNIIDY. Whai are you' going to tell us? Do you mean 
,after we confirm you, that you: will tJten go ahead and'do . it? You 
have now said that you are gomgto make changes. This 18 some

, thing that is extremely important, yet you will not tell us. 
: Mr. THoMAS. Senator, I have-- ' , " , 

SenatorKENNIIDY. -You have been on the job. Why can't you tell 
qs 'what you are going to, change? This ,is enormously imjlOrtant. 
' Mr. TH()MAS. The ~idelines,have not been top priority. The pnr 
,posed changes ingwdelines have not been top priority for me over 

:If ,the past 4 yearS. I fulve received pressures from all sources to make: 
changes to, the ~delines. 1~...a",mat~r",that~l.in1f!ndJ;~c:~"IQ;O~,:J,,qto, 
a matter that I mtend to mBe propOsals on., ", ' , 

.I have, as I have indicated to you, bad suggestions that agreed 
with my own general view of the guidelines, that I have dismissed, 
because my approach to making, pOliCy at the Commission is, to go, 
back, to look at all applicable law, to look at the criticisms, to get 

,input from others,'andthen to makepropOsa1s-not to 'make pnr 
pOsals and then get the input. "" , " " ,,' 
, • SenatorKENNEny. You said back in 1985, in OMB required sub
mission-and I mow,you are pressed, but this is over a year ago- ' 
ulshall propose to the Commission and to the consignatory agencY 
a revision of the new GST that Will ~ statistical disparities 
are not tantamount to discrimination." " 

, Mr. THOMAS. They are not tantamount to discrimination. 
Senator KEN~YiThat was in June 1985. N.ow you are backup

here in July 1986. You say that you will change it,an~ quite frank. 
I~, the tone of your answers tOOayare 'a good deal different from 
'are not tantamount to discrimination." III your response to ques
tions you indicate that there are other factors that ought to be con.
sidered. _ 

Mr. THoMAS. Well, I think tliat Unot tantamount"-thel are not 
~t!Qu,ivalt~nt 0Othf '~thation. E:~~.,..stat~~~,cdisWY1-o/-cis..,~9-~nmma Ion. erwISe e-- ,,' , " ",,' , " 
~sen~tO'riC:BNNJIDy. You'did not say "every one"; you said that 

f1statistical disparities are not tantamoUnt to discrimination." 
, j Mr. THoMAS. They are not. '. _ ' i 

\, Senator KENNlIDy. What about the workmen situation; do you'
think that is tantamount? ' > 
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Mr. THoMAs. Senator, when we get those cases, we look---
Senator 'KENNEDY. Is that tantamount? ' ' ' 
Mr. THoMAS. The example you gave me, I think, makeS an excel

lent priDia facie case of discrimination. , 
Senator KEN'NlIDY. Do you have any question in your mind as to 

what Congress intended when the United States passed that legis
lation? Did you think. that Co~gress would find that? , , 

Mr. THOMAS. That m the example that you gave me-
Senator KENNEDY. The kind of situation I gave lOU., , 

, Mr~ THOMAS. The example that you gave me, indicated I have 
no problems With. By.t"""it.::::is",n9t,,8s~iIDpl~Ji8' that in ,most of the 
~Jb,at we g~!- The Griggs kind of situafion=is':'J;rett~ now. 
Tlie way tJi8t tJie statistics are used are a lot more complicated 
than the example that you gave me, Senator. ' _ 
, Senator KENNIIDY. As I understand, you are saying that you have 

, a different uilderstanding of that particular proVision of the legisla- ' 
tion dealing with disparate impact than you had in 1985. A.lp,J~r
rect""",,ip_~~ming=thflt-~O.u_ar.e=~~i~~':"liromulgate. ~!!iODs 

" sometlme=m~the-future.;.and"xo\lj'iill.,Jl9!..t;~, ~~ntena~y?
Am I missing something? ,,' , , ' , , 

, Mr. THOMAS; Senator, I said that the example that you gave me 
was fine; I have no problems with that. The guidelines have been: 
the subject of debate, since they were adopted in 1978. They are not 
universally accepted ,by everyone,as it appears in the media some
times. That is :o:ot true. There-are::pr:oblems~with-::the.::gyidelines. 
The{gyic;lelines-are;,enormously-::complex.-The;:-guidel~es_ha~eJtest

, ing provisions and reconnteepi.i:ljirequ'irementS-:-tliit are SUbject. to 
debate. " ' , 
,- What we have attempted to do, Senator, what I attempted to 
do-I have my own personal opinions about things-but I have at
tempted with respect to those'guidelines togo back and to look at 
all the criticismS, to look' at all the I.31e law, applicable cas:e law"et" 
cetera, and then to form a basis to make proposals to the Commis- ' 
sion, so we all start at the same point. ' , " ' ' ' 
· One of the problems we ha.ve with the guidelines is that EEOC 
does not have a repository, it does not have the background docu
ments on the initial formulation of the guidelines. I think that it is, 

, 'inconceivable that an, agencY that adopts a guidelirie or adopts· any
regulatory measure does not have the backgrOund documents to 
support it., So the fIrSt thing we did was to go back arid to fOrInu- , 
late that. That has taken us quite some time. " " ' 
· Senator KEN'NlIDY. Of the various disparate impact cases that 
have been brought by the agencY, w:bat:ones:trouble::.you the most 
that have been decided uniler the existing guidelines? ' 

, ,Mr., THOMAS. The one that troubles me the most is the 8eIU'8 
case. , 
· 'Senator KENNEDY. And beyond that? ' 

Mr. THOMAS. There is an IDM case out of Baltimore. The same 
thing-very broad statistical disparities, both ofwb,ich, needless to 

"say, we had some problems with. , . 
We have had some internally. We do adverse impact cases all the 

time. But it is more than just taking one, broad set of numbers and 
comparing those numbers. ' 

Senator KEHNBDy. So Sears and 1MB. 
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. Mr. 'iH<?~. Th~ are litigated eases. The qihers.~."Cql!fid~n.
tiaLcases_lnSlde. , " , ' 

senator KENNEDY. And ,how many of those have you-', ' 
Mr. THoMAS. Senator, l.do not know. We do hundreds of eases. 

, 	Vi{e reviewid last year over 700 cases fol;' litigation, and I cannot 
give you an exact percentage. ", ,,', ' ' , ' 

Senator KENNEDY. In the a'pplicatioll of the, existing guidelines, 
what has been the most egregaous situation that you fmd in the ap;: 
plication of the current guidelines?' ' , , ' , , 

Mr. THOMAS. I gave it couple~sever81 examples-again. remem
, , bering th!1t these e8ses that we consider for decision are normally 
. j , confidential cases; they are not reported CW!!eS. I gave several exam-' 

,pies in a hearing befo~ on this. One, for example. was the case in
volving one person.just one person. There :was a selection rate of 
64 percent for black individuals, and a very small work force, and 

'one person would have then put the selection rate at 87 percent. 
That again is, a rigid application of the guidelines and a statistical 
dis ' ·ty.' " ,', ' " 
.~atorKENNEDY. If you change that by a couple of percentage 
points, would that meet your guidelines? Exactly what are you
talking about in terms of changing the guidelines? That is very im
portant to me. It might not be to others, but I want to know, wheth
er you are tal.king about along the edges. or are you talking about 
a,', 8~ificant chang!!. I cann, ot .88y' ,that anything, you have said ~ 

, . 'mommg does not mvolve a SIgnificant change. If you are talking
, about, the edges, then that might, be different, but I cannot make a1 judgment on somethirig which is so basic and fundamental in terms 

, 'J, , of employment,~ when you Say that you wanted to change these 
fl';1 guidelines over a year ago. And now lOU come back to our commit

.' ji· ~ and do not give us any indicatIon of what the changes are., 
other than making some observations about egregious situations. 
~l ()f us underStand that, in the application ,of general law there is ' 
always-tragically and unfortunately-some injustice. , " ' 
. Mr. THo~.. Senator, I hav~ had numerous opportunities to pre
Judge precltJely what I was' gomg to propose. I have taken none of 
them from either side. It is my job as Chairman of this Commission 

. to go back and to do all of the underlying work on theSe guidelines 
and make proposals that are consistent ,with existing law, regard

','less of what, my personal opinions are. I,have said that to individ
uals who wanted me to change:them before. and I 88y it now. ' , 

You are asking me to do the same thing I refUsed to do for 
others 4 years ago-tO prejudge precisely what the changes are 
going to be. I do not know. '", ',", 
"Senator KENNEDY. How in the world are you going to have pre

, dictability and certainty ifyou do not know? " ' ' , 
. M;r. THOMAS., Well. 1 would have predictability and certainty 
if-

Senator KENNEDY. How can 'we expect companies and corpora
tions to understand what we are doing if you do not have predict
ability certainty?, ' " ' 

Mr; THoMAS. senatOr, I will propose to the Commission changes 
based upon the background doCument, which is ap'proximately 600 
pages. that we have done. We could have done It on short state
ments, people's personal opinions or' ideology. There is th~ impact 
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of the' Teal declsiori,.which knoeksout bottom line. We have got to 

look at that. We are not, the only ones who have problems with the 

guidelines. " ' , , " ' , 


Senator KENNBDY. Let me move on. As I understand, the staff of 
the House Education and Labor Committee has interviewed region
al enforcement authorities of the ,EEOC. They found that the Com
mission, has reportedly renourieed the adverse, impaCt theory to' 
prove di.scri.Iil.ination, and that when cases are referred to head
quarters for approval, EEOC lawyers, and I quote, "mwit articulate 
other ,theories ,to prove discrimination." , ' 

Are you aware that such instructions have come from the COm
mission? . ' " 

Mr: THoMAS. Senator, that is absolute nonsense. ' 
SenatOr KENNEDY. You had nothing to do with that? 
Mr. THOMAS. There is no such policy., ',:' , 
Senator KENNEDY. OK. Let me go to another:area, 'and that is : 

the pension' accrual for older workers. rou are aware the Commis
sion has voted twice that it is a violation of the Age Discrimination 
in Employment Act for an employer to discontinue the acci-ual of 
pension benefits for workers over 65. The Commission has yet to 
Implement regulations implementing that decision. As a ,t:eSult, 
millions of dollars in pension benefits have not been paid to older 
workers. The committee is aware that on sever81' occasions mem

, bers of the Commission and staff of the Commission have attended 
meetings with the (>moo of Management and Budget concerning 
these regulations. " " " , ' 
, Have you attended such meetings? , . ' 

Mr. THoMAS. I have attended' several inforinal meetings, but not' 
specifically on the pension' accrual. Staff members have done that; 

, Senator KENNEDY. Were you at meetings where this was dis
cussed? 	 ' 

Mr. THoMAS. 1 was at meetings where it was discussed, Senator. 

Senator KENNEDy. Was that in June 19851 ' ' 

Mr. THoMAS. No; that, was not in June. That was staffers, career, 


and a .member of my personal staff attended that meeting. " 

Senator KENNEDY. Are you' aware that Mr. Zuckerman indicated 


,that you were present, in a letter dated March 17, 1986- . 

Mr. THoMAS.TIlere was a meeting having to do with the regula


tory'agenda, but not with the moving of the regulations themselves 

through OMB. ,',,' .' ' ' 

Senator KENNEDY. Mr. Zuckerman said, "I have attended four 
m:eeti~at OMB, at which the pension benefits issue has been dis
cussed. ' 

Mr.THoMA8. That is right. He was a member of my staff. ", 
Senator KEHmmY. One of those dates is June 17, and one of the' ' 

~ple there was yourself. ',' , 
Mr. THOMAS. I believe the only meeting that I have attended spe.,

'cifica1ly ,involving pension accrual, to my kno\Vledge, had to, do 
with whether or not it appeared in the regulatory agenda. ' " ' 

,Senator KENNEDy; When was that? ' 
Mr. THoMAS. I cannot remember, Senator. , 
Senator KENNEDy. Does June 1985 make sense, or not? 
Mr. THOMAS. Well, it could be June, it could be July. I would 

have to go back and look at my calendar. It makes sense. 
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Senator KENNEDy. Wauld you look at it later and just let us 
know? ' 

Mr. THoMAs. It makes sense. 
The Chairnian. Would you go through your memoranda arid 

sUKf:~i.~~.'But iet me go back, wi~h respeCt to the post-no~~'

accrual of pensions and straighten that out., " 

, Senator KENNEDY. Do you remember what was said and by 


. whom at that meeting, or the meeting that took pla~ in June? 

Mr. THOMAS. Well, we argued vehemently to move thegwdeliil.es 

through. ,There were previous meetings for that. The problem is 
. ve,tY. simple. The solution ~ the most difficult part. The E~ 

Senator KENNEDy. That 18 generally so. I am sorry. . 
Mr. THoMAs. The "EEOC became part of the executive branch in 

the reorganization, which is different from any" other of the Com
missions around town; the Federal Trade Commission, the ~. et 

"cetera. AS a result of ,that. we have to go through OMB'like any of 
the other ~xecutive branch agencies, to get our regulations
through. ' ." 

AJid the saga-our involvement with this particular guideline, as 
far as I am concerned. is, a clear example of the maxim that "No 

'. good· deed goes unpunished.'" lresuiTeCted those guidelines, those 
regulations, in an attempt to move it through. TheOMB had some 
cOncerns about it, and indicated that we had to do an impact analy
siS; a . regulatory impact analYsis. That has. been the single longest 
problem that we have had with that,. We have just ~entlycom
pleted it and approved the impact analysis. to formally send the 
whole document over to OMB.· , . 
, But this is the second time. The first time was at the end of the 

last· administration, and then it was deep:sixed... . 
Senator KENNEDY. Do you have a copy of that? Do you have a 

copy of the document that you submitted to OMB? " 
Mr. THOMAS. We have not submitted it yet, the impact analysis. I 

do not know whether or not-I do not 'have a problem with the doe.-' 
uinent per Be. I do not know whether or not we are supposed to 
release that. " 

Senator .KBNNEJjy.Well, you support it, do you not? You support 
~e document, that you are ,about to ,submit to the OMB; is that 
right? " ...., . 

Mr. THOMAS. The change in the pe~ion accruill-
Senator KENNEDY.·Yes.. " . 

Mr. THOMAS. Oh, certainly. lam the ~ne who resurrected it. . 

Senator KENNEDy. All right, is there any reason that we cannot, . 

review it?' ." 
Mr. THoMAS. No; it has been in circulation" for. 2 years. There is 

no problem with it. ~ , " 
Again, the Commission unanimously voted to-
Senator KENNEDY; Could you get it for us?, " " 

. Mr. THoMAS. I have no problems with it. It is a public document. 
Senator KENNEDY. Could you supply it to the conimittee, please. 
Do you know whether there are any recordings or transcripts of 

those meetings? ." ."." ". 
Mr. THoMAS. Senator, the most that occurred in those final meet

ings that I was involved in was whether. or not it would appear in 
, . 
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the ieguIatory agenda. To. my knowledge there is absolutely 110 re
cording. It is a CQOrdination function. It is a part of our obligation 
under the Executive order. It was not a part of the open meeting. 
'. Senator KENNEDY. If it has been in circulation for 2 years, what 
is the possible rationalization or justification for that? " 

Mr. THOMAS. Senator, when 'you have to get regs through-it has 
, been longer than that, actually, and I think that is a concern of the 

various' interest groups, 'because i~ was originally passed, in 1980 . 
and withdrawn from the agenda by the previous Commission. Then 
I resurrected it and voted on it, and the problem has simply been 
that in order to get an impact analysis done, .. we have got to go 
through this longproeess of letting the contract, bidding the con
tract, getting back .the bids, picking the contractor, then having the 
impact analysis done. In addition to that, yoU add the fact that we 
haddiscusaions with OMB about whether or not we should have it 

.. in the first place. 'We did not think we sh()uld. But agam. the fmal 
decisioi18 on disputes with respect to regulations are made by the 
Executive, Office of the President, again pursuant to the 'appropri
ate Executive orders. SO again, it just takes a long time. 

Senator KENNEDy. More than 2 years? . 
Mr. THoMAS. Senator, I did not put the procurement process into 

place. 
Senator KENNEDY. What did they tell you over there at OMB? 
Mr. THOMAS. Thatif.the impact is going to be over $100 million 

that you have got, todo an impact analysis. . . . 
Senator KENNEDy. Yes; but why does it tak~ over 2 years? 
Mr. THoMAS. Senator. I think any agency-' 
Senator KENNEDY. When was the last time you called OMB? 

. Mr.. THOMAS. • .have had personal discussion-they have got a 
new group of individuals there now-with them on several occa
sions in the past few months. But we had to await the completion 
ofthe impact analYsis. which was done by a private contractor. 

Senator KENNEDY. When do they tell you that the impact analy
sis will be completed? . ". . . 
, ,Mr. THOMAS. That has been completed, and we are prepaioed to 
submit that to OMB. That has been completed &bout a month ago
and was appl'O\'ed by the Commis8ionrecently. '.' , 

. So the entirepacbge is now ready to go. The underlying regula
tions were ready for quite some time. But a part of the package to 
submit to OMB has to include the impact analysis; it is as simple 
as~ '. . ,. 

Senator KENmmy. How does it differ from what you had initially
submitted? . '. 

Mr. THoMAS. ·None.,B.ut it has the impact'analysis. . ' 
Senator KENNEDy..Mr. Chairman, I have taken a good deal of' 

time. I have got some other areas _to cover, but I know my col

leagues are waiting to question Mr. Thomas . 

. ' The CB'AmMAN. Well, thank you so much, Senator Kennedy. . 


We will turn to you. Senator Meti.enbaum~, . 
Senator M!:TzBNBAUM; First, Mr. Thomas. you were asked to 

submit the list of articles you have written, and you. said. "See at
tached," and as you well know, eight of the articles are all the 
same article. I guess you felt that you should list them, becaup~ 

http:None.,B.ut
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they were published at different places, and that, is fine. Then you 
have one other article. " ',', 

Are there any other articles tha.tyouhavewiitten? 
! Mr; THOMAS. I have refrained. I have not had the time to do a lot 

of writing. I give some speeches, but'that is about it, To 'my knowl-, 
edge, I have not written any, and I do not have a rue ,of written " 
articles." , 

, 'Sena~ METzB.NBAUK~,You have no recollection of any othe,rs at 
all? ' ' , . " 
'Mr. THoMAS. There have been some speeches thai I have given 

that have been reprinted, but I cannot remember articles.. . 
'Senator METzE.N8AUK. What is thiS Stetson Law Review article? 
~. THOMAS. Tha.t is a speech that I gave at Stetson that they'

. :repnnted. " • " ,: , ' " 
'Dator METzENBAUK. ,All right.' Mr. Thomas, on May 9 in a 

letter supporting Jeffrey Zuc,kernum's nom,ination, you en,dorsed 
Zuckerman's objections to goals and timetables as a remedial ap~proach under title vn because in your legal judgment-and I am 
now quoting_4icourts may not order employers to hire people on 

, the basis of their race, color, sex. religion or national origin!' 
, In March, before ,the House Subcommittee on Employment()p

portunities, you expressed the belief that, title VII prohibits the, use 
of goals and timetables, based on your reading of the Stotts deci
sion. You also made clear to the House Subcommittee your support 
for Acting General Counsel Butler's 1985 directive that EEOC at
torneys not seek goals and timetables as relief in Federal litigation, 

In light of the Supreme Court's recent decision in the Firefight
ers case and the Sheet Metal Workers case, do you still believe the 
use of goals and timetables:is-unlawfu.l-under-title:-VII? ,. . '~:"" ~I 
_'-:'Mr.-TH()~;-WeQ~~~IU!'tQ](,J,4o"ti9!:tlpnk-:~y::beliefshave~~~y-·' ,

'd, ~.~'~;1:~eivnUJt:e~!:uU:f='raiN!~~:t.~!~=

,onliit.'~ - " 

Senator MBTzBNBAUK. In the .City of Cleveland case, the Fire
fig4ters case, the Supreme Court clearly held that voluntary race
consciousatlirmative action inco](pOrated into a consent decree is 
permissible under title VII. The Court further, held that the Gov
ernment has the, same latitude as a' private party .to seek out or 
agree to such affirmative action relief. : 

As Chairman, what if any speCific' steps will you now take to see 
I 
;' 

that the EEOC seeks or agrees to the use of goals or timetables 
i when negotiating cOnsent decrees in the future? : 
I Mr. THOMAS. Well, I think we areprepared-to-in fact, I intend-· 

'ed to do it previously, before this hearing-to simply inform our at
torneys and our district directors that they are now to seek goals 
·and timetables or the race-conscious or sex-consciousremedies per:

l· missible under the ruI.ings of the Supreme Court. " , 
Senator METzE.N8AUK. When do you expect to do that, Mr. ' 

Thomas? ' 
'! Mr. THOMAS. It'is just a ma,tter of a couple of days; it is no prob
" lem. ' ',' " , 

I think we are instrucUng general' counsel.and the head of our ' 
prQgl'iun Qffices to do that. ' '.' ' , . 
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Senator Ml:rz.tmBAUK. Will that be done before your conr1l'llla- . 
tion? ' .. ': 

Mr. 1HOMAs. Yes. That is no problem. It is 'just· a' iilatter 'of a 
letter. I mean, the law is the law, and I have said clearly-I said in 
the same hearing that you quoted from-that when the Supreme 
Court ruled, that was the end of it. I,do not have a problem with 
~~ -. 

Senator METzBNBAUK. Can you make a copy of your' direction to 
your attorneys available to the committee? ,: ' , ' .' . 

Mr. THoMAS. Yes. That is no problem. ' ," ' 
Senator .METzBNBAUM. In the Sheet' Metal Workers case, the Su- ' 

preme Court held that title'vn may" require a district co.urt to 
impose goals and timetables where an employer or union is en
gaged in egregious' discrimination or under certain other condi
tions., The ,Court stated in such' circumstances goals and timetables 
D';lay be the only eff-:ctive way to ensure the full enjoyment of the 
nghts protected by title VII. " , '. .' 

Other than that which you have stated you intend to do with ,~, 
spect to the attorneys as pertains to consent decrees, what other 
specific steps will you take to seek such court-ordered relief? . 

Mr. ,THOMAS. I think it is clear, Senator, when the cases come 
before us for approv8.1""":a number of theSe cases do not come to the 
full CommissiQn for approval-the attorneys and the district direc
tors ,have latitude to develop the remedies. I have stated clearly 

, that ,when, the, Supreme Court ruled and gave us direction in this 
particular area, we woUld ,follow, that direction. All the cases are 
not the same; they are, not carbon copies. TbeJ:e are different reme
dies that are more appropriate. We think that a lot of the creative 
remedies that we have' developed are excellent. In some of those in
stances, agaiil consisteQt witbthe Supreme CoUrt decision, goals 
and timetables'are oDe of the remedies available. And oUr district· 
directors, and our regional attorneys who deVelop these, remedies 
will be given the latitude to include goals and timetables consistent 
with these decisions; , . 

Senator METzENsAUM.Have, you directed your Acting General 
Counsel Butler that EEOC attorneys could negotiate or Seek to 
have courts' impose goals and timetables where appropriate. or is 
this what you intend to do within- , ' , . , " 

Mr. THOMAS. That is what we are going to do. It is jUst a brief 
statement that they are now to~seek goals and timetables in appro
priate cases. '. , " , 

Senator M1!:1'ZBNBAUK. You mentioned that there are other reme
dies that may be available or that may be appropriate. Do you 
have any further reservation with respect to the use of goals and 
timetables as an appropriate remedy for the EEOC to seek? 

Mr, THoMAS. Senator, I think again, the Supreme Court has 
ruled, and as far as I am concerned, that is that. Whatever reserva
tions I have are purely personal, and they are subversive literature 
at this point.' , " , 

Senator METzBNBAUK. Did I hear you use the words,"subversive 
literature"? " 

Mr. THOMAS. Dissenting opinions, aecording to·J. Willie Moore, , 
are nothing but subversive literature. 
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Senator MBTzENBAUM. The EEOC over the past 9 months has de
clined to seek aff"mnative action. During that period, you publicly 
stated your constitutional, legal, moral, and ethical opposition to 
the use of what you called preferences and quotas at an aff"ll'Dlative 
action conference in New York City. ',', 

If you have such moral and ethica1 opposition, the legal problem 
has been solved because it seems the Supreme Court has spoken; 
but' what about this moral and ethical opposition? Is that still 
going to provide any ,reservation for you? 

Mr. THoMAS. Senator, I have indicated in every context whe~ 
the issue of goals and timetables has been raised with respect to 
my job as Chairman of E~ that I would abide by the Supreme
Court rUlings on it, And the Supreme Court has ruled. ,That is the 
law of the land. Whether I like' it or not. I am to abide by it. I take. 
an oath to enforce the law, and I ~nforce it aggressively. 

Now, with respect to my opposition to counting by race, I have a 
problem with: that"-I have had a problem yiith t!mt. I was counted 
by race. Again, you do not go unmarked m socIety when you are 
the one counted out because of your race. Now, that is a part of my
own history. a part of my biography. " 

I have said that goals and timetables are part of the remedies 
'that we are to seek, and I would enforCe it, and that is the end of 
~' . ' 

, Senator ',METzENaAUM. Have' you, done anything on aff"ll'Dl8tive 
action at all since the Supreme Court decision? 

Mr. THoMAS. We have not had any cases. , 
Senator METzENBAUM. Well, have you made any statements: 

have you sent any letters? Have you said anything at all on the 
subject? ' ", ',' , , 

Mi". THoMAS. Well, fIrst of all, the only people who asked were 
the press, and I did not see any need to comment. The Supreme 
Court decisions spoke for, themselves. Other individuals around the 

, agency speak about it, but that is pretty much it. I have given no ' 
'speeches. I gave one speech-excuse me-in Anchorage. AK, in 
which I indicated that, thank God, the debate is over, and now we 
can get on with our work. ' " ' 

Senator METzENBAUM. Did you indicate anything further in that 
speech as to your intention to live up to live up to the responsibil- , 

, itiefJ-,- , , " ' 
Mr. THoMAS. I ha~e,always intended that. If I, cannot do the Job, 


if I cannot~nforce the laws under the jurisdiction, then I will Just 

3~t. I do not have a problem with that. I have ,other things I could 


Senator METzENaAUJiI. Let me then ask you categorically, will 
,~ make a clear statement, comDiitmentto goals and timeta
bles as one form of relief in order to dispel the confusion resulting 

'from its waftling on this, issue in recent months? 
Mr. THOMAS. ~ will make a clear statement to our people 

that .8'oals and timetables are one form of relief available under 
title VII, consistent with the Supreme Court. ' , ,

I mean, that is that. ' ' 
Senator METzENBAUM. And ,that will be done within the next few

days? ' 
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Mr. THoMAS. Tlult is right. That has already verb8.lly been done. 

It is just a matter ofcodifying it. ' 


Senator METzENBAUM. The Supreme Court in Sheet Metal Work· 

'e1'8 carefully noted that the ~ had joined the plairitiffs in'seek
ing, affirmative action relief from the lower court and had argUed 
to the 'Second Circuit that Stotts in no way bars such, relief. You 
then abandoned this position ,in the Supreme Court and embrace4 
the JUstice Department approach, which has now been'conclusively 

re~did the EEOC change its· pointion after 18 years of Uiiga
tion, including 8 years of your tenure? In other words~ how can we 
expeCt you to stand up' to the Justice Department on this issue in 
the future, and' will It be you or the Meese-Reynolds team that 
really decides EEOC policy on affirmative action?, ' 
Mr~ THOMAS. All cases argued in the Supreme Court are argued

by the Solicitor. We have, in addition to that, a majority of the 
Commission at the time who had problems with-who believed. that 
under title VII that some of the relief involving goals and ,timeta· 
bles-:-ar, gc)als and timetables were not available under title Vll. 
That is ended" it is over. I mean; there is no argument left with 
respect to what the Supreme Courthas ruled on. ,," , 

The Sheet Metal case was a case of bad actors; we all understood 
that. We. make our suggestions to the Justice Department. We 
argue our position. The Solicitor, I think, is an excellent Solicitor 
whQ listens, for. example, in the Vinson', case, who listens to our 
point of view and argUes our point of view. In someinstan<:es, you 
do not win. But only one person can, argue' for the executive 
branch, and that is the Solicitor. " ' , 

Senator ME'l"ZENBAuM. Well, Meese and Reynolds have indicated 
,that they are not quite that p're~ to accept the decisiC?n.,Will 
they be calling the shots, or will the ~ , , , " 

Mr. THoMAS. Senator, the Justice Department has litigation au· 
thority for, one, the executive branch,which includeS EEOC, and 
unless we have specific statutory authority to litigate in cases in 
which the Attorney General, litigates, we ,are out. Those cases in 
which the Attorney General has specific statutory authorityinvolv
ing title VII, to litigate are in the public sector cases where most of 
these arise. 'And ultimately, the Solicitor has the authority, to 
argue in the Supreme Court of the United States. ' , _ 
" EEQC:is-not:-an~inaepenaent~agency,~ana:it;snoiila:68? 

Senator 'METzENBAUM. What does that mean, now? 
Mr. THOMAS. It means that_the_ultimate-decision_in_the-I!ublic 

,sector"Cases:will-be~mad~~ai:tne:iJiliItice=Dep&itment;::aji(Et1ie-ulti mate-cases tieing argUedi:D the Supreme Court will be made by the 
Justice Department: ' , ' " ' 

Senator ~UM. And how will you fight for the EEOC posi
tion-'- , , 

Mr. THoMAS. As we always do. I mean, you go over, you prepared 
your documents. and you:go over,and fight like every other agenC}'.
That is just the process. There ,is one lawyer for the Government m 
the Supreme COurt of the United States. . 

Senator METZENBAUM. AS you well know, Mr. Thomas, this is a ' 
terribly important area, and I want to be sure this committee is 
informed about EEOC progress in enforcing the law, as Congress 



I, 
! 

r
i, 

I 

'i ' 
i ~ 

I[: j" 

i'

!I 
/ 

48 
, and t!te Supteme'Co~rt •i~tend~ I' '!'ould th~refore ~uest tha~ ~ou 
subnut 6-month summanes to this commIttee" briefly descnbmg
each case in which the EEOC seeks, agrees to, or declines to par
ticipate in the use of ,goals andtim.etables as part of a Consent 
decree; and second-- ' " '.. ",' ' 

Mr. THoMAS. Wait a minute, now. 1 missed that:-6 monthS past, 
,or 6 months folloWing?, ' , " ' 

, ,senator METZENBAUM. Future; every 6 months in the future. 
, Mr. THOMAS. That we decline beeause of the use of goals and 

timetables. " , ' , , 
"TheCHAmMAN:Yes, you have got'to decline't~t; You are no~ 
going to have a case-by-case review of this outfit up here.' Maybe if 
sOmebody' else is chairman, you can have it, but'l would not, do ' 
that. If I were in the executive department, 1would~tell-,us-to-go to 

"h~ll" I really'would. ' ' ," 
That.is,ridiculous. , ' 
Sen'itGr-MfiiENBAUM. It is a'report, Mr. Cbairman--'" 
The' CHAnlMAN. I mean, why don't you just get" them and read 

, them? 1 mean; let's DOt burden them; let us have, them work on dis
criinination. " ' , " , " ' 
, ,Senator METzENBAuM. Well, Mr. Chairman, 1 ~' the commit
tee does,have oversight responsibility--, ", " 
, The CtiAJRMAN. We, do, but it should be reasonable, Howard. 

Senator METZENBAUM [continuing]. And I think that therefore 
we are entitled to know whether or not the EEOC is seeking or de
clining'to participate in the use of goals'and'timetables as part of a' 
consent 'decree, and we also are entitled to know whether or ',not 
the' EEOC is attempting to persuade a cOurt to order affirmative 
action' relief that includes goals and timetables. ' " 
'The CHAIRMAN. Well, are these caSespublished?Areth~ deci
sions published? " ' , " ' ",',' 
,; SeJl8tor METZENBAUM. They are not allpublished. ' ", 
,Mr. THOMAS. The decisions are confidential with respect to the 

, "litigation. The intervention-and of Course, the cases are a matter 
of recOrd. , '" ' 

The,CHAmMAN. That is what 1 am saying. ' . ' , , 
Mr. THoMAS. The problem that we do have, Senator, is that once ' 

we begin to breach the closed sessions of our meetings, then we 
have no defense with res~ to discovery in litigation. " 
'Senator ,METzENBAUM. Well, you could very well redact the

nameS of the litigants in order to protect their privacy, couldn't 
you? ' " , 
,'Mr.THoMAS. No, no., " 

The CHAIRMAN; Do you want these cases before they decide them ' 
down there; is that what you are saying?" ,

Senator ME'rLENBAUM. No--' ' 
, Senator KENNEDY. He is tryiIig to find out, if the Senator would 
yield, what the test is that is being used. ' , 

Mr. THOMAS. First orall, it is rare that,we get any of these ,cases.
, 1 mean, it is rare., '." " .', 

Senator ME'rLENBAUM.Then there woUld be very few, that you
would have to report to us. ",' ,'. 
, Mr. THoMAS. Our problem, Senator, goes, beyond":':"'ldo not care 
whether you have the dOCUments," Our problem is that once we 

, ; 
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. '. . 

breach' that' process, we have no protection for oUr closed session 
considering confidential information. "" " 

Senator ME'l'zENBAUM. Well, as lo~ as you eliminate the names, 
you,would have no problem in providing us that information. 
, Mr. THOMAS. ,Well, Senator, can we engage in some kin~ of dis
cussion 80 we can protect our process? I do not have my legalcoun
sel here; I do not ~vetheindividual here.' " , "" 
, Senator METZENBAUM. We would be happy to do that.' , , 

Mr. THOMAS; I do not know whether we can do it. I think it is a 
real problem. This,is the second time we 'have had disCussioDB 
about breaching the closed session of our meetings. " ' 
" Senator METZENBAUM. Wby don't you just send' them to the 
Labor Committee without publishing them? ' , , "', , 

The CIiAIR.MAN. Wait. First, let us ask what are you asking for? 
,Are you asking for 'cases that are decided, or are you' asking for 
cases in esse?, : ' 
, If you are asking for cases in esse, he cannot do that, and he , 

cannot do that because the mosaic alone woUld disclose, confidential 
,information thatis'ciuCial for them to decide'the case. .,' 

NOw, if you are aSking for published cases" we 'can get those. I 
mean, you can send those to us. ' " ',". 

Senator METZENBAU":. We are asking for each caSe after·it hap
pens to determine whether or not they did seek or declined to PIU'
tie.!pate in the use of goals and timetables lIS part of the--, •. , 

The CHAIRMAN. Their decisiop 'as to whether they are gQing to 
pursue it, whether they, are going to' go into court-you cannot 
have the whole strategy of what they do., , , , 

Senator'METZENBAUM. I think what we are talking about, Mr. 
Chairman, is we have befot:8 us an individual who is up for confir
,mation 'who has in ,the p&f:1t indicated 'his oppOsition to goals and 
timetables. Now the Supreme Court has spoken-,- ',,' 

The CtiAJBMAN. He'has also said the Supreme Co~ has'spoken, 
, and he is goin~ tofol!o'!' it, ~d he has given verbal directions to 
, do so, and he will put It m wntmg. ' ; , 

Senator,ME'rLENBAUM. That is right, and t' accept what 'he has 
said. But I believe that this, committee has a respolisibility to'deter
mine whether or not his actiODB are equal to his 'words. ' 

The CHAIRMAN. I think onCe, the decisions are made and are pub
lished, yes, we can determine that. ' , , 

Senator ,ME'rLENBAUM~ Well, but the fact is-- . 
The CIiAIB.M:AN. You cannot interfere with" their deliberative 

process-you cannot. '. " ' " 
Senator METZENBAUM., Well, Mr. Chairman; if the deciSion is 

that they are not going forwBrd and seeking that goal or timetable, . 
we are entitled to know that. We are entitled to know whether ,or 
not they are refusing, to use goals and timetables, affirmative 
action, as a part of their process. Tbey can say::tare, but if time 
after time after time they do not do so, then I . this committee, 
ought to know about it. " '.' ' ' 
, The CtiAJRMAN. I 'do not disagree. Let me JUSt say this. I do not 
disagree in one regard. But the question is when-when should you, 
provide that information.' , , 

Mr. THOMAS. The problem that I have is not with disclosing, in
r~rmation for the public record. The problem ,is ,that in C?rder to get 
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thatinforination, you' 8re und~rtriii1ing our ability 'to preserVe .the 

Confidentiality'of our deliberative process.' .' : . . '. 

. Now, you say ;you are talkirur'to ,a person who does not'8gref! 


· with,goalS and timetables.! did, not.' agree with them when I en

forced·them within ··the Federal Government, where we· have 99 

,percent, C()mpliance. , ." , .... . . . . .... ,; " 

· We also 'utilized them in' the General Motors· agreement,but I 
"" did not agree With them. , '. . . .,' '~ '. ..' . 
' .... I fllD not aayfug:'to you"-I havegivenmy:oommiime.nt. and.obvi-. 

ouslY,;that ~ not worth anything~that:we Will obey the law. I have 
Said it time and time and time again:. I am:not accepting...,....1 am not 
gomgback to this position tc) defy the Suprem,e Court. ' .. ' .," 

'. And my problem is with the deliberative procesS: Once you open 
that up, individuals who have some problems with the way'that we 
havebtought litigation against them begin to discover our 'discus
sions. during tlle closed session of our meetings when we vote to liti-·. " 
gate their cases. I have a real problem with that.," ", . .'. , 
. ' Sena,tor 'METZENBAUM. W~ll. Mr. Thomas, I think you had aug
g~tec:t,·thatperhaps we can w9rk: out·~ way to. operate. And b&
tween pow and the actual meetmg of the commIttee, I would sug-, ; 
gestthat you. or your representativem8!'!t with lily.' staff and the 
staff of the committee ,to see whether .or bot we cannot work out 

.. : 'someway that we can live With this so that we will be able to per
form oUr duties. .., '.'. . . '. .' .' . . . '. 

The ~.-lth.iD~ we can woikthat out~ but I agree we . 
. cannot get into·their deliberative process, or we undenninewlytt 
they lire trying'to do; I think'we luive ',to tiSve your Commitment to 
abide ,by the Supreme Court decisions; no question about that,and 
you havealready}nade that commit~ent. . '. . .. . . 
., Senator KENNEDy. The only,point,Mr. Chairman; we Juive. got' 
· access . to infonriation' to be, able.to . make judgln~n~which we. do 
not tevEmi 01' Diake. 'public': The ~udici8ry Conimittee, and for yearS, 
the .Antitrust Committee had the' most sensitive', documents on 
matketratiosil:l terms of oil.compani~ to ~·forward and that. 
never was revealed. We get ,FBI reports on mdinduals;we do not' 
make those public. I mean, there are it lot of things that go 
through our ,committee·p~, in' examining various Witnesses 

, and the functioning of various agencies that we get which we keep 
confidential.:'··..· . '. ' .. 

· . So I. think in fairness to the nommee, quite, frankly-I, mean, 
these are the. questions that you heard from me, and you are now 

· hearing from Metzenbauoi-'-all,we want to do isfirid out what the 
record is. I for one do not question your own sincerity. !tis justa.
question. of whether you are applying it the viay that others-you
might sayit one w~y'-'-.,. . . . 
· The.CHAmMAN. The way that Iw'ant you to apply it. . 
. Senator KENNEDY. The way that it has been appUedfu the past. . 
If we have·a.differenCe on it, we want to know it, so we f!8D ri:ulke a . 
~u~ent. And that information, I think, is bOth f~ to· you, and it, . 
IS fatr to us. .' , . , .- .... ..'.' 

The CIiAm:MAN. Well, let us see if we can work that Qut' so it is 
an acatptable thing.~· ". . . , . . . '. 
Mr.THo~. IwoUld like to make one point • .' .' . 

,The CHAIaM.AH. You get your staff and so .forth to work it out.. 
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Mr. TltoMAS.\Ve Win do that. i woUld.liketo make one point. No ' 
matter what' .the disagreement has .'beenwithindividualS wi~ me . 
.in this city, my word,ismy'bond"and that is.it. And nobody can' 
say that I have gone ba~ on that.··. . " . . ' , 
· . The CHAnu.tAN. Nobody is:questioningthat.. , .,. 

Senator METZENBA~.We are not questi9ning yoUr word, WI3 are 
not questioning that.' '. . " ..' "., .•.. .,... . .,' . " 

The CIiAm:MAN. 'I do not think they are questionirig yourw.ord. 
But let Us do that; There are parameters that we should not 

· invade, and there are .parameters you ought to"meet,too, and I,' 
think we can work those out. iBut you know, in the Judiciary Com

· mittee, we' do get .same interesting tIiirigs .. but we. do not get irito, 
what judges' deliberation p~' are, andT do not think we do it 


. ve!y' oRell ,With BU~ in. the .adlilinistrative deliberative proCess.' 

. SoJet us just work it out to the extent that 'we can. I think you


will be~ coOperative: , .' '. '. " ..' < .:: .' '. 

.' Senator METZENBAUM. Mr., Thomas, under EEOC Management 

Directive, 707, Federal' ageD:cies .are given' detailed instructionS for. 

developing' arid. implem~nting afftrmative action plans. For several 


· years, the Justice Dep8rt.ment anct other Federal agenci~tate, 

Education mid othent-have placed themselves above ·the law by re

fusing to submit an affirmative action plan that contaiJis"gcJ8lS"arid 


., timetableS' . '" .". '... " .... .. . ' 
. What aie· youdoiDg'to enforceMD-707agWnst'the' Justice .~ 


pai1;ment and' other agencies that.flaunt your directive/' arid what 

can we ,in Congress do tohelpyou in this respect?: ;.' " .' 


Mr. THoMAs.·Well, without getting into2the substance of the di& 

agreement, this has 'been soDletliing: that has been going on for 4 


. years. But let. me note' Parenthetically that we have close to 100 

percent compliance with Management Directives 707 arid 711.. '.' '. 

· Now, there is no enforcement provision for the afftrm~tive action, .... 
components of title vn in the 'Federal ~niment.· .... 

·'.' Senator METZENBAUM. Would you favor enactment of a bill that 
. ; would create a cause of action for the EEOC and for aggrieveci indi- '. 

,viduals against· an agency that fails to develop and carry out an af- . 
· fectiVe affirmative aCtion' plan? . ...... ' ..." 
..' Mr. THOMAS-; I woUld favor any kind of enforcement mechanisms 
not only for tha,t, but an improvement in title.vn enfotCemen~pro- . 
visions, across the board., . "~' '. - . . .f" 

.' Senator METZENiIAUM. Well" does that mean yes~ you woUld, favor 
legislatioll~ '. .." • .".. . >. 

.' Mr. THOMAS. I do. not know whether a cause of action-any en~ 
forcement provisions that ,are .effective. I think that matter would 

- have to be worked out as to exactly what it woUld be. If the gOvern
.ment is suing,the governm,ent, I·do not know whether that is possi
hl&. .... . . .'. . . 

Senator MEmmBAUM. Well, what kind of enforcement aCtIon 
,Can there be? If you do not have the a~thoritynow, then Congress 
, has.to p've you ,that authority or give the aggrieved individual that 

authonty, or both.. .... " " 
Mr. THoMAS. ,I think Congress has the' enforcement authority' 

now, just simply doing oversight. . ..' . '; 
Senator METZENBAUM. Oversight does not resolve the problem. 

http:METZENBA~.We
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Mr. THOMAS. YeS, but in the Appropriations Committee and the 
Oversight Committee, it has a way of getting your attention. ' 

Senator METzENBAUM. Well, ,are 'you,suggesting we cut otT the 
funds of a department of Government if they do no~~ , 
, Mr. ,THOMAS. It gets'my attention, OK, regardless of whether you 
cut off the funds. I mean, to appear before your appropriations 
committee and your,oversight committee, on these issues does' get 

, yOur attention. But I think that that provision does need some kind 
of enforcement mechanism if it is going to work. .' , 

Senator METzENBAUM. Well, under your leadership, the EEOC 
announced its interitionto revise MD-707 by September 1985 in 
'order to eliminate the use of goals and timetables by Federal agen:
cles. Has that new directive been completed? ',",-,I 

'Mr. THOMAS. WehavepOstpon~ tha~. Again, one of the'things' 
that I thought Was important 'was that whatever direction the Su
preme Court set, that we have the benefit of that and then to· uti
lize or involve that in whatever decision we made. ' 
, Senator METZENBAUM; Will you ahnounce any proposal to modify , 
MJ>.:.707 at least 60 to 90 days befote it is fmalized and provide ade

';;: quate opportunity for public review and comment? 
Mr. THOMAS. It has to be done long before that. That is why we 

" had to not ~ue them. We have to coordinate with the other agen" t; 
.. ~i· cies'fU'St, and we are talking approximately 5 or 6 months ·before' 

" 

there are any changeS ,made. , ':.1' Senator METZENBAUM. Will you send the members of the Com
mittee a copy of any public notice at the tim~ 

Mr. THoMAS. We could do that. I will make a note to do that. 
.Senator THuRMOND. Mr. Chaimlan, I wonder if the able Senator 

from Ohio would justgive me 5 seconds? 
, Senator GRASSLEY [presidlng]. Will the Senator yield? , ' 
, Senator,METZENBAuM. For 6 seconds, I yield to the distinguished 

President' pro tempore. , 
Senator THuRMOND. Thank you verY. much. ' 
Mr. Chai,rman, I ,have a statement strongly endorsing Mr. 

Thomas and to save time' I am just gOing to put .it in the, record. 
Senator GRASSLEY,.Without objection. 
Senator THURMOND. Thank you. • 

, I, think he has done a fine job, and h~ should be confirmed: 
Thank you very much. ' 
Mr.'I'ltoMAS. Thank you, SenatOr. , 
[The prepared stateme~t of Senator Thurmond foll0W8:~ 

[. 
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STATEMENT BY SENATOR STROM TBURMOND (R-S.C.), BEFORE THB SENATE' 
CoMMIT'l'EB ON LABOR AND ROMAN RESOURCES RBFBRENCE NOIOUNATION OF' , 
CLARBNCE THOMAS TO BB CHAIRMAN OF THE EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, so-.130, .nJLY 17, 1986, 2100 P.... . 

MR. CHAIRMANI 
lvould utE! to voice lIlY ,support for'the nomination of Mr. 

,Thomas to'serve another five years as 'Chairman of the Equal' 

BmploYment Opportunity Commission (EEOC). I believe that' he i!i 

eminently qualified to continue. service ·in 'tbe,high post entrusted 

to' him by President Reaqan.'" 
Nr.' Thoma. has,served,as ,Cbairman of the BBoc with distinction 

and abUity. Bis leadership as Chairman, and bls past'car~er 
'background, demonstrate the high capabilities of Mr. Thomas. , ' -' . ' .. , . 

His past empl~:raen~ exper:1ence~include servIce ~. Assistant 


secretary for 'Civil R,igbta at, the Department of Education, 
. .' . 
legislativeaasistant to Senator John C. Danforth (R-IIO), counsel 

for the ..onsanto company, and Assistant Attorney General of, 

Missoud.' ' 
..r.Thomas graduated ,from Boly Cross Collegeand'is'a member 

of the' Board of Trustees of tbat '1nStitut'ion. Be ,attended Yale Law 

SChool and received a J.D. degree in 1974~ 

Througbout bis cal:'eer, I believe Mr. Thomas bas exhibited, tbe 

legal and administrative skills tbat are an absolute necessity in 

running an agency witb 3,000 employees' and a $10,0 million bud,get~· 

Mr. Chairman, upon reviewing the testimony we will receive 

today on tbisfine' gentlemen', I am confident tbat my colleagu,:s 

w111 join 'me in urging tbe speedy conf1.raation of ..r. Tboaa•• 

Unfortunately, otber du~ies of the senate require that I ~st 

leave at tbis time. 
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Senator GRASSLEY. Senator Metzenbaum. 

Senator MBTzENBAUM. I have just a few more questions. 

I· have been critical. of your position with regard. to affirmative 


action, but I a1so want to give credit where credit is due. 
,
,;: In November 1985, you served the public well when you and 

< 

your 
colleagues recommended Government participation on the side of 

. the plaintiffs in city of Riverside against Rivera. You argued that a 
rule restricting attorney fees where the monetary recovery is sDUllI 
would . result in less than full relief for individual· victims and 
would discourage private attorneys from taking title VB cases that 
involve only individual claims.. .' ... 

,Although the Justice Department rejected your recoinmendation,' 
your Position was vindicated by the Supreme Court ,last month. , . 

What role should the Commission now play in shaping the ad
ministration's position on attorney fee awards in the future? -

Mr. THoMAS. Well, let me move back Ii bit. I think the Com.n1is
. sionerS. have indicated that in the enforcement of civil, rights laws. 
particularly the EEO laws, that you need· some kind .. of incentive 
for private litigator&, private. attorneys, to be involved in that. be
cause we calinot do 811 the case-it is as simple as that; And in 
some of them, the reward is not actually~he mone~ reward.: ' 

I think that the·Commission-as I have. felt in all Civil rights and 
,<·EEO matters-should play, particularly in EEO matters, the' ce!l

tral role, the.1ead role. 
Senator METZENBAuM. That the Commission .should play-
Mr. THoMAs. That is right. '. . ' . 

. Senator MI!:l'ZENBAUM. There is now a bill pending in the Judici· 
arY Committee that would limit attorney fee awardS to'$75 an hour 
in ciVil rights cases brought against Government defendants. Do· 
you support that approach? . - . 

Mi'. THoMAs. I have not looked at that bill. The normal way for 
,supporting or commenting on legislatiQn within the executive 
branch is to have it cleared through OMB.. . 
. Senator MI!:l'ZENBAUM. Do you have a personal point of view? 

Mr. THoMAs. I do, but I do not think it is-relevant.11
;'1
\ I Senator MI!:l'ZENBAUM. Well, although it is not relevant-would 


I' 

you share it with us? . . . . 


Mr. THoMAS. I would be more than happy to share it with the 

Senator off the record, but the wrath ofOMB is' not coming down 


, on my head.. ' " , 

I SenatOr ME'1'2ENBAUM. Well, you ~'probably c:lisci'eet. -' 

I , I have some other questions I will submit for the, record. I see 

I that Senator Simon is here and is waiting very patiently.:But I 


have sOme questions, and I hope you will be able to respond to 

them prior to the markUp. . , ' 


Mr. THOMAS. Thank you, Senator..· ._
d Senator GIlA88LEY. The Chair recognizes ,Senator Simon. 

i:
I' 

, .' 
Senator SIMON. Thank you. Mr. Chairman. " .' 

. In response to one of the questions of Senator. Metzenbaum, you, 
in referring to the reports you make to OMB and the Justice De
partment, said that your agency ushould be . independent"; did I 
hear correctly? , 

Mr. THoMAs. YeS, I did say that, Senator. ' " 
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Senator SIMON. So that if we CQuld change th~ statute to give 
greater independence, it would improve the effectiveneSs of yOur
agency? .' . .,,' '. " 

Mr. THOMAs. That is right:· , ' '. . . '.. -. 
Senator SIMON. I think that is important for us to know. . 
Let me express candidly my concern. When' I get a letter like 

this from the NAACP saying: ..., - . . 
The National Association for the Advancement of Colored People has' grave reser

vatiODS rerlIlJ'ding the c:onfirmatio~ of Clarence Thomas to a second term as Chair
man of thi Equal Employment Opportunity Commission. Our opposition is premised 
on the fact that the ,Commission UDder Mr. Thomas' leadership has been derelict.m 
ita enfon::ement role and has voiced strong opposition to affirmative action. 
. I guess- ,- -, . . ,.,. . . 
Mr.. THOMAs. Do they give you any facts, Senator? . 
Senator SiMON. Well, this particular letter 'does not have. but 

there are other letters-and I aiD going to be questioning you about 
_ some of these-that do contain at least some facts-you may wish 
, to interpret them differently than others have. ' : . . 

But when I read yOUr testimony, in 1982 you say that. HI do not 
believe that there' should be a ,wholesale abandonment of any sort 
of numeri.cal timetables, at least as monitoring deVices. They are 
necessary in monitoring some sort of p~- in certain areas." 

. . In response to a question by Senator Eagleton, you say, "In my 
present Job, I have found, that the, need for data, the need for goals 
for momtoring progress, are there." - " . 

And yet before the' I...abOr Subcommittee on th~ House side you 
sa:y~ "I do not ~upport the ,use of goals and timetables. I do. not 
thirik as a practical Blatter that they work.". '. 

I guess my concern is this, bluntly. I want someone who heads 
your agency who is not going to just dance around the edges of the 
problem, but who is going to march, who is'going to see that people 
who may not have all the talent that you have 8Iso have an oppor

, tunity.. And.that sense of marching is.what I miss. ", 
, In response to questions by Senator Metzenbaum on the Supreme 

Court ruling, the Supreme Court ruIing""':and I just, reread it 
here-permits-it does not mandate-go8ls and timetables. 'But I 
want someone who is going to do not what you have to do. but who 
is out there leading the charge. And- I do not sense that leading the 
charge on your part. 

Now, what is wrong with what I sense? 
. Mr. THoMAs. I have just got a low-key personality. I am not 

much for this charismatic stuff. I am not much for rDaking flam
boyant speeches. I said. that I was going to put an agency together 
that could operate, 'and that is what I' intend to do. I intend to 
fmish it. It is as simple as that. . . , . 

In terms of commitment to civil rights, Senator, I al~ys find 
that absolu,tely astounding that people cOuld question others' com· 
mitment to anythin,. I may not agree on goals and tUnetables, but 
what is that an indicia of? I did not'agree on quotas in 1964. I did 
not believe' in race-consciousness in '1964. I was raised by two 
people who did not believe in it, OK-my grandfather, raised by a 
freed slave. So what is'a commitment? .' . 

The agency-to work, in my opinion. 12, 14. hours a day, the fru.a. 
trations of dealin« with this kind of small rurency. to rmt it to·OM.... 
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a~, that'is·Co¥.itment, n~t ~~ speeches. Speeches a!8 easy to 

wnte and . deliver. That !s' commitment? Goals and timetables 


· rarely come up at EEOC in these caseS. There are 70,000 cases that 

we have got to· figure out how to process and how to process well. 

ThOse are th~ little guys. Those are the insignificant. eases that are 


,not.reportaiin BNA, that do not make Ilational heacPines. That is 

. where the bulk of the work is. ' .', '. ' '. 

And I think that we have gone to EEOC, and we have said that 
we were going to put. a remedies policy in p'lace that got somethilig; 
that we were going to as Commissioners Sit down and review these 
'eases ap,d make sure that every case got fair treatment, not short 
shrift, that we were not going to ,pick and choose, that we were 
going to enforce these caSes for the people who relied on US; ,that 
we were going to have a system that worked, that we were going to 
have computers that dealt with information, that we were going to 
have· management. systems that held people aCcOuntable, that' we. 
were, going to train our einployeeeso that thef knew the law 
better-it goes on and on and on-improve our debvery system. 

It is wonderful" I think, to say I support this, or I support that. 
" That is the easiest thing in the world. But to aCtually sit down and 

deliver is the hard job, and that is what we have the commitment 
'. to do, and, that is precisely what we are ,doing. And that is why;-l, . 
, ~. going through. this to have 2 more years of going through that.. 

'. Senator SolON. W~ll, 'I want to see delivery. But much of .what 
you describe in the nuts and bolts things are things that your ad
ministrati"e 888istant ought to be doing. Apd I guess it gets, back 
to--for example, what do you really 'believe in goals .and timetaill 	 bles? . ' 
. Mr. THOMAS. Let me go back. ·An administrative 888istant-the 
first thing that I did was elimjnate the executive direCtor. If you
are· going to run this agency, the person who heads the agency has 
to,run it. That is something that we should have learned from the 
21-year history of EEOC. And.I think that my predecessor started ... 
doing that. She set it on a management course, and we are fmish

" " ~~JiPyOU have that, you have nothing but a promise. " . 
]" '. Now, with respect to ,oals and timetables" I indicated and I 
;-! 
" think my preciecessor indicated, and I think· others have indicated, . , i 

· that we need some way to monitor big eases. You can call it goals 

H' . and timetables, you can call it just monitorlnf: devices, or what
;.'! 	 have-you. That is different from just t~wing It out as a remedy. 
" , OK. I implement it at EEOC.. I started the monitoring ,of eases on a r 	 sjstematlc b8sis-even the cases including· goals and timetables as 

_.a remedy. That is important-is any. progress being made; are we 
achieving the purpOses of title VB. Or have we just gotten some

I
", thing, and we are. going to put it on the back burner and, forget· 

about it? That is important. But Just to have goals and timetablesI ,, every time you have discriminatIon, Dot even the Supreme Court 
· ,said that you could do that. There is more to it than that. There 

, are employment practices that are wrong that can be changed, and 
should be changed, not just give someone goals and timetables thatI they can shove in a drawer, recognize that it is never going to be 

' monitored, and then nev~r correct the discriminatory conduct. We 
,
I want it aU done. And the Supreme Court bas IlOW said that in eer
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. tain cases, goals and timetables' can be used. We~tend' to use evo. 
'erything that 1'.e can Use, including goals and timetables.. " , 

Senator SIMON. OK. So if I follow you now, what you are saying 
is ,that goals and timetables Can be a legitimate tool for ,.ffecting 
the goal of equalitf of emplo)'inent. opportunity? '. .:" - , 

Mr; THoMAS. It !Sone of the d8V1ces that we have m'our.araen81, 
and we will use it.' ' . '. '. " ..' .. ' ' 

Senator SIMON. Now, on the first part of your answer, let me just 
say, your job is not a custodial job. The administrative part is an 

'essential part of it. That is Part,ofChuck Gressley's job as U.S. 
Senator from, Iowa, it is part of my job as U.S.' Senator from .Illi
nois. I have to make sure the mail gets answered, that we do not 
exceed the budget by hiring too many employees and so forth. But 
I have to lead; you have to have a sense of direction of where you ' 
are going, and that is infmitelr more important than that custodial . 
function. The custodial function is essential, but the ins~iration' 
and the leadership is absolutely vital. And that, I wa:qt m your 
office and from you. .... ',' .• . 

Mr. THOMAS. Senator, I am not a custodian of EEOC~ My job is to 
provide leadership for' the Agency and a direction. We have set the 
direction. we have set the course .. And I think if anyone would 
spend some time looking at the kency, you can see it-it is obvi~ , 
ous. We are not running around m circles, chasing our tails. We 
intend to make EEOC an enforcement agency. I have said it, and I 
intend todeliver on it.Thetis why Ihave got to stay. . , . 
, Senator SIMON. Now, in that connection, I have a letter from the 
Women's Legal DefenSe Fund, signed by 'Judith Lickman and Clau~ 
dis Withers. They say that'in 1980, the Commission filed 79 Equal . 
.Pay Act cases; in'1981, 50; in 1985. 15. Now, there is at least a su
t;.rt,icial indicatiO~ ~t the Commission is notmovi:Ogaggtess~ve-

Mr. THOMAS. Senator, with respect to cases that we file. we file 
every single case that fails conciliation where we have a cause find
ing. Eighty-five percent of those that the general counsel recom
mends for litigation. the Commission approves. We do not pick and 
choose them. ' ' 

NoW, we could go through them and just pick and choose EPA 
eases. Many of those eases are dual-filed under title VB and the 

. Equal Pay Act. Equal/ay tends to .be very, narrow~ and I think if I 
were an employer, an I saw a ,difference like that, rather than let
ting it fail conciliation, I·' would settle it out. It is, a very simple 

: statute. . , ' 
, Senator SIMON. But you ale being jUst as aggressive now as the 

, Commission was in 1980. . ', ,J 

, Mr. THoMAS. Senator~ we are filing more cases. In .1980 they filed 
858 cases; in 1985, we filed 411. And it will go up. It shoUld be up 
around 500 this year. I do not know what you read in those nUm· 
bers. but the fact of the matter is that in terms of litigation, the 
cases that fail conciliation, of those that are recommended to us for 

. litigation from our' people, weapprov~. 85 percent. That ~ predi<&
able. You can expect that 8 out of 10 tIMes when a case fails concil
iation arid is recommended for litig~tion, and 76 percent' of the 

, time, that case will go to litigation. Not lout of 10, not lout of 2. 
Senator SIMON. I have no further questions at this point. 
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SenatAlr Kennedy has requested that I ask this question: "Mr. n 
Thomas. in reply tAl a question from SenatAlrKennedy. you' said 

j!' .that the report of the Education and Labor Committee that EEOC' 
has renounced the adverse impact test were false. Will you submit J to the Senate Labor Committee any and all document".!J and records 
. concerning orders made to EEOC attorneys regarding use. of the ad
verSe impact test? We are willing to work out whatever confiden
tiality protections are necessary and appropriate. it • . . 

Mr. THoMAS. I do not have the slightest idea of any orders about. 
the adverse impact test. I do not lu\ve the slightest idea. Now. 
maybe we can go back and diacover some. But the adverse impact 
test was not the. subject of any' directive by this Commission to my 
knowledge... . 

Senator SIMON. And you are willirig to provide any documents 
along that line. if any can be diacovered? . 

Mr. THOMAS. If I can fmd some. 
Senator SIMON. Thank you. Mr. Chairman. ' .. 
Senator WALLOP [presiding]. Thank you. Senator Simon. 
The record Will remain open until the end of the day for any fur

ther statements. . . 
[Additional statements submitted for the record and responses of 

Mr. Thomas to questions submitted to ~ follow:] 
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Honorable Orrin G. Batch 
.Chairman, committee on Labor 

and R~an Resources 

United States Senate 

Mashill\lton, D.C. 20510 


Dear Kr.~ Chairman I 

Enclosed herewith Is my teatimony regarding the renomination 
of Clarence Thomas to serve a second term as.Cheirmen of the 
Equal Employment Opportunity c~ission. Thsnk you for lsaving 
the 'hearing record open so that I may submit testimony on this 
very important matter. 

I strongly ur;e that you and the members of the cOmmittee on 
Labor and Human Resources vho share my vievs that the effective 
enforcement of federal equal employment opportunity levs Is of 
paramount importanes, seriously consider the issue. raised in my
testimony when you deUberate the possible confinlation of Itr. 
ThOlllas. . 

.1 . ...: also snclosing a copy, for your infonoetion; of it: letter. 
submitted to me by MOIIIen Employed, a Chicago-based vomen's 
advocacy organisation, regarding this group's strong position in 
opposition to the confirmation of Chairman Thomes. 

. . /,~lY' . 

~us r. Havltins 
Chairman 

' ......
-", 

CCI Kembers of the Committee on Labor 

and B\IIIIan Resources 
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TESTIMONY OF AUGUSTUS F. HAWKINS 
CHAIRMANI COMMITTEE ON EDUCATION AND lABOR 

U.S. HOUSE OF REPRESENTATIVES 
i . 

.. . . . . BEFORE . 
THE COMMITTEE ON LABOR AND HUMAN RESOURCES 

. U.S. SENATE. 

ON 
CONFIRMATION OF CLARENCE THOMAS· : . 

.CHAIRMANI EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 

,JULY 231 1986 

MR. C""IRMAN AND MEMBERS OF THE COMMITTEE, 

THANK YOU FOR GRANTING ME THE OPPORTUNITY TO SUBMIT THIS 
. TESTIMONY REGARDING THE CONFIRMATION OF ClARENCE.·THOMAS TO SERVE 
A SECOND TERM AS CHAIRMAN OF THE U.S. EQUAl EMPLOYMENT 
OPPORTUNITY COMMISSION. AS YOU KNOWI AS CHAIRMAN OF THE 

., CoMMITTEE ON EDUCATION 'AND LAB.OR OF THE HOUSE OFREPRESENTATIVES.I 

:1 HAVE'RARELY BEEN INVOLVED IN'THE DELIBERATIONS OF THIS BODY 

CONCERNING. APPOINTMENTS TO EXECUTIVE BRANCH AGENCIES. ,HOWEVERI 

MY CONCERN WITH THE EFFECTIVENESS OF THE ENFORCEMENT OF THE 

NATION'S EQUAl EHPLOYMENTOPPORTUNITY LAWS PROMPTS ME TO APPEAR 

BEFORE YOU TODAY TO EXPRESS MY GRAVE AND SERIOUS CONCERNS 
REGARDING THIS POSSIBLE REAPPOINTMENT. 
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: I HAVE JHREE PR:INCIPAL RESERVATIONS CONCERNING MR.' THOMAS' ~ 
. PROPOSED SECOND FIVE~YEAR' TERM AT ,THE EEOC. 

:1> I AM CONCERNED: ABOUT MR. THOMAS' POLICIES'RELATING TO 


EQUAl· EMPLOYMENT :OPPORTUNITY LAWI' INCLUDING THE USE OF GOALS AND 


'TIMETABLES AS'A REMEDY FOR EHPLOvMENTDISCRIMINATIONI AND THE USE 


OFSTATISTICS.TO PROVE DISCRIMINATIONJ 

.. ·2) I Aft TROUBLED ABOUT THE WAY IN WHICH tHAIRMANTHOMAS HAS 

CONDUCTED TH'E'BUSINESS AND POLICY-MAKING OF THE EEOCI IN POSSIBLE 

CONTRAVENTION OF THE ADMI NSTRATI VE' PROCEDURE ACT AND THE 
, .."GOVERNMENT IN THE SUNSHINE- ACTJ 

, . - '

3) AND LASTLY I I AM CONCERNED ABOUT RECURRING PROBLEMS 

RELATING TO THE EEOC'S ADMINISTRATIVE ENFORC.EMENT PRACTICES ~NDER 
HIS,CHAIRMANSHIP. 

WHILE I WILL BRIEFLY ADDRESS THESE ISSUESI I REFER. YOU TO 

THE REPORT OF MY COMMITTEE STAFF E,.TITLEDI -INVESTIGATION OF 

CIVIL RIGHTS'ENFORCEMENT BY TH~ EQUAl EMPLOYMENT OPPORTUNITY 

COMMISSION-. (MAY 1986) THIS REPORT WAS 'BASED ON VISITS TO Sli 

EEOC DISTRICTOFFICESI WHICH MY STAFF CONDUCTED LAsT FAlL 

BELIEVE THAT THE FINDINGS INDICATED IN THIS REPORT WILt BE VERY , 

ILLUMINATINGI ANlfWtLL GIVE YOU AN EXCELLENT SENSE OF THE BASIS 

OF MY CONCERNS AND THE PROBLEMS CURRENTLY FACING THIS AGENCY.. , 

I ASK THAT THIS' STAFF REPORT. AS WELL AS MY WRITTEN TESTIHONYI BE 
. " ','" 

INCLUDED IN THE OFFICIAl RECORD OF THIS HEARING. ' 

I 

http:OFSTATISTICS.TO
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h POll cy ISSUES 
, GOALS AND TIMETABLES 

, wHEN,M'CCOMMlTi'EE STAFF CONDUCTED VISITS AT EEOC DISTRICT 
OFFICES lAST FALL~ THEY LEARNED THAT THE COMMISSION'S ACTING " 

'GENEIlAL COUNSE~ ORALLY DIR~CTED THECOMHISSION'S REGIONAl 
ATTORNEYS tHAT THEY ,WERE ,NOT TO RECOMMEND THE,USE OF, GOALS AND 
TIMETABLES IN CONSENf DECREES OR TO INTERVENE IN CASES IN WHICH 
GOAlS, AND T~METABlES ARE PROPOSED AS AREMEDY FOR EMPLOYMENT 
DISCRIMINATION. COMMITTEE STAFF LATER DISCOVERED THAT 'THE ACTING 
GENERAl CbU'NSE~ ALSO HAIi INSTRUCTED THE LEGAL STAFF' NOT TO SEEK 
THE ENFORCEMENT OF GOALS AND TIMETABLES IN EXISTING CONSENT 

: DECREES AS WELL AS IN FUTURE ONES. ' THIS INFORMATION WAS LATER 
CONFIRMED BY MR. ·JOHNNY J. BUTlER,~::mE ACTING GENERAL COUNSEL~ Ai 
AHEARING BEFORE THE SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES IN 
HARCH OF THIS YEAR.' 

• NOT ONLY WAS THE COMMISSION'S LEGAl STAFF 'THOROUGHLY 
'" J._ 

CONVINCED THAT,THE COMMISSION OPPOSED THE USE OF GOALS AND 
TIMETABLES~ THE EEOC COMPLIANCE STAFF. WHICH CONDUCTS 

, 	 ' 

IN,VESTIGATIONS OF COMPLAINTS OF DISCRIMINATION~ ALSO MADE IT 
CLEAR THAT "GOALS AND TIMETABLES WERE DEAD" . WHILE THE SUPREME 
COURT HAD GRANTED CERTIORARI IN WYGANT V. JACKSON BOARD OF ' 
EDUCATlON~ LOCAL 28 V.EEOC. AND LOCAL 93 V. CID OF CLEVELAND. 
TO' REVIEW THE VALIDITY OFAFFIRMATtVE RELIEF. THE LAW APPLICABLE 
AT THE TIMt' OF THE GENERAL COUNSEL'S Dl'RECTIVE CLEARLY PERMITTED 

'\ THE USE OF SUCH REMEDI ES AND IT HAD LONG BEEN THE PRACTI CE OF THE 
\. 
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COMMISSION TO SEEK SUCH RELIEF. 

WHAT IS MOST- TROUBLING,. MR. CHAIRMAN;, IS THAT IF MY 
COMMITTEE STAFF HADNOT CONDUCTED ITS INVESTIGATION LAST FALL 
NONE,Of THIS INFORMATION REGARDING AMAJOR 'CHANGE IN EEO 

" 	 , 

,ENFORCEMENT POLICY WOULD HAVE BEEN BROUGHT TO LIGHT. ,WHAT IS 
EVE~'HORE TROUBLING IS THE FACT THAT CHAiRMAN CL~ENCE THOMAS~ IN" 
HIS REPLY TO ALETTER SENT TO HIM BY FIVE MEMBERS OF CONGRESS. 
INCLUDING MYSELF. EFFECTIVELY 'CONDONED MR. BUTlER'S ACTIONS. IN' 
His (ETTER. CHAIRMAN THOMAS WROTEI 

PLEASE BE ADVISED THAT THE STATEMENT (OF THE ACTING 
GENERAL COUNSEL) WAS MADE PURSUANT TO THE ACTING 

" 	
GENERAL COUNS~L'S ,AUTHORITY TO CONDUCT LITIGATION ON 
BEHAlF OF TH~COMMISSION; •. AND HIS INTERPREtATION OF ' 
THE GENERAl DIRECTION OF COMMISSION POLICY., 

COMMITTEE STAFF· LATER DISCOVERED THAT IN' KEEPING WITH nilS 
UNANNOUNCED POLICY CHANGE~ THE EEOC HAD EARLIER SIGNED ACONSENT 
DECREE IN THE CASE OF MEYER V' MACMJLLAN,P~BLlSHING COMPANY. 
WHICH CONTAINED THE FOLLOWING LANGUAGE I "THE EEOC TAKES NO 

, POSITION WITH REGARD TO SECTION VII OF THIS ,DECREE PERTAINING TO ' 
GOALS. AND WILL NOT PARTICIPATE IN rrSENFORCEMENT". THIS 
lANGUAGE WAS ADDED TO THE CONSENT DECREE OVER THE OBJECTIONS OF 
BOTH THE PLAINTIFFS AND DEFENDANTS ,IN THIS CASE. 
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CLEARLY. CON'GRESS'DID NOT CONFER THE POLlCY-MAKING FUNCTIONS' 

OF THE COMMISSION' UPON THE GENERAL COUNSEL. NOR DID IT INTEND 

FOR.THE CHAIR of THE'COMMISSION TO USE THE OFFICE OF THE GENERAL 

COUNSEL AND 'ITs "PROSECUTORiAL AUTHORITY·, AS A PRETEXT FOR': " 

'POLICY-MAKING THAT HE OR SHE FINDS, POLITICALLY UNPALATABLE. , If. 


C,HAIRMAN THOMAS'HAD SERIOUSPROBlEHS WITH THE USE OF GOALS AND 


TIMETABLES TO REMEDY THE EFFECTS OF DISCRIMINATION. HE SHOULD 

. '. - .' 

, -HAVE PRESENTED HIS CONC,ERNS TO THE COMMISSION WHICH. INTURN~ 

COULD HAVE VOTED TO MODIFY ITS AFFIRMATIVE ACTION GUIDELINES AND 
. 	 ...'. . 

THE U,IFORM GUIDELINES ON EMPLOYEE SELECTtON PROCEDURES, AS ' 

, THINGS STAND TODAY. ,CHAIRMAN THOMAS HAS LEFT HIS STAFF. EMPLOYERS 
. 	 . . . ,." .' 

AND POTENTIAL CHARGING PARTIES IN A STATE OF CONFUSION, " 

, WHILE WE HAVE SOUGHT CLARIFICATION REGARDING ,HIS COMMITMENT 

to USE ALL OF THE ENFORCEMENT TOOLS AT HIS DISPOSAL. IT REMAINS 

UNCLEARWHETHER'CHAIRHAN THOMAS HAS FULLY' ACCEPTED THE SUPREME 

COURT'S MOST RECENT PRONOUNCEMENTS IN'WYGANT V, JACKSON'SCHOOL 

.BOARD. LOCAL 28 V,EEOC (A CASE IN WHICH THE EEOC CHANGED ITS 

POSITION WHICH WAS. INITIALLY. IN FAVOR Of GOALS AND TIMETABLES). 

AND LOCAL 93 V, tIll OF .cLEYELAND. I REMAIN tONCERNE~THAT IF 

, 	CLARENCE ,THOMAS IS CONFIRMED BY THISBODY~ MY COHMiTIEE wiLL BE 

FORCED, TO CONDUCT- EVEN MORE VIGOROUS OVERSIGHT- TO ENSURE THAT THE 

LAW AS 'INTERPRETED BY rHE COURTS, WILL BE EN,FORCED. WHAT·IS 

STATED IN EEOC GUIDEUN~S AND TESTIMONI,ES AS POLICY MAY NOT BE 

WHAT IS ACTUALLY IMPOSED UPON THE EEOC STAFF AND THE PUBLIC; , 
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-THE ASSURANCES GIVEN DURING THOMAS' LASTCONFlRMATII1N 


HEARING AND HIS SUBSEQUENT ACTIONS 'SUPPORT THE' ARGUMENT THAT WHAT 


CHAIRMAN TttOMASTESTFIFlES 1:0 BE HIS'POUCY,MAYNOT BE REFLECTED 


IN SUBSEQUENT 'ENFORC-EMENT ACTIONS, IN 1982 -CHAIRMAN THOMAS 


ASSURED THE MEMBERS OF THIS COHMITIEE. IN HIS FIRST CONFIRMATION, 


'HEARINGi THAT GOALS AND TIMETABLES "ARE NECESSARY IN ,MONITORING 

SOME ,SORT OF PROGRESS IN CERTAIN AREAS-; ,LATER. wHEN TESTIFYING ' 

BEFORE'MYSUBCOHMITIEE ON EMPLOYMENT OPPORTUNITIES IN 1984. HE 

. STATED THAT; 

I DO NOT SUPPORT THE USE OF GOALS AND TIMETABLES', 
-	 .. . 

"'DO ,NOT THINK. ~S A PRACTICALMATIER. THAT THEY WORK. 

NOftDO I BELIEVE THAT WE (AN 1M ANY WAY DETERMINE 

WHAT IS THE PERFECT WORK FORCE REPRESENTATION FOR ANY 

GROUP AT ANY'TIME. * 

IN 1985. CHAIRMAN THOMAS REMOVED ALL DOUBT AS TO HIS VIEWS 

ON THE USE OF GOALS AND TIMETABLES WHEN HE WROTE IN THE EEOC'S 

, SUBMISSION TO THE REGULATORY PROGRAM OF THE UNITED STATES, 

,6OVERNMENT: 

THE FEDERAL ENFORCEMENT AGENCIES. INCLUDING THE EEOC 
, 	 . 

AND THE DEPARTMENTS OF JUSTICE AND lABOR. TURNED THE 

STATUTES ON THEIR'HEADS BY REQUIRING DISCRIMINATION 

IN THE FORM OF HIRING AND PROMOTION QUOTAS. SO-CAlLED' 

GOALS AND TIMETABLES., , •• AS CHAIRMAN OF THE EEOC. 

HOPE TO REVERSE THIS FUNDAMENTAlLY FLAWED-APPROACH TO 

* Oversight Hearing on the EEOC'. Enforcement Policies. Hearing
before ,the Subcommittee on Employment Opportunities of the' 
Committ~e on Education ~nd Labor, 98th Cong., 2d Sess (1984)(p.9) 

I 


